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See  also  Energy  Research  Office;  Federal  Energy  Regulatory 
Commission;  Western  Area  Power  Administration 

NOTICES  j 

Atomic  energy  agreements;  subsequent  arrangements,  5120 
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Health  Care  Hnandng^dministration 

NOTICES  ' 

Grants  and  cooperative  agreements;  availability,  et^^ 
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Import  investigations: 
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Canada  et  al,  5156 
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Interatata  ConMnarce  Commission  \ir 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Pocono  Northeast  R^way,  Inc  5157 
Railroad  services  abandonment 

Central  of  Georgia  Railroad  Cc  5157 

Juatica  Department 

See  Drug  Enforcement  Administration;  Parole  Commission 

Land  Management  Bureau 

NOTICES  » 

Meetings: 
Woriand  District  Grazing  Advisory 

Marttlma  AdmMatratlon 

RULES 

Subsidized  vessels  and  operato: 

Bulk  cfugo  vessels  engaged  in 
operating-differential  subsil 

Liner  vessels;  operating-different! 

Mine  Safety  and  Health  Federal  Review  Commieeion 

See  Federal  Mine  Safety  and  Health  Review  Commisnion 

National  Foundation  on  ttie  Arts  end  ttie  Humanltiee 

NOTICES 
Meetings: 

Humanities  Panel,  5158 
.  Literature  Advisory  Panel  {^158 

Visual  Arts  Advisory  Panel.  5159 
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Meetings: 
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National  Center  for  Nursing  Research,  5152  .  '^    ^ 

National  Oceanic  and  Atmoepheric  Adminietration 
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Notes,  Treasury: 
V-1991  series,  5195 
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Vietnam  Veterans  Readjusmient  National  Study  Scientific 
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Nonccs 

Grant  and  cooperative  agreement  awards: 
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Presidential  Determination  No.  89-10  of  January  18.  1989 

Determination  To  Authorize  Assistance  for  the  United  Nations 
Peacekeeping  Forces  for  Namibia  and  Angola 


|FR  Doc.  80-2502 

Filed  1-30-89:  4:52  pmj  j 

Billing  code  3195-01-M  I 


Memorandum  for  tlie  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  Section  451  of  the  Foreign  Assist- 
ance Act  of  1961.  as  amended  (the  Act),  I  hereby: 

(1)  authorize  the  use  of  up  to  $10  million  in  funds  made  available  under 
Chapter  4  of  Part  II  of  the  Act  in  each  of  the  Fiscal  Years  1985  and  1986,  and 
up  to  $5  million  of  funds  made  available  under  such  chapter  in  Fiscal  Year 
1988.  for  emergency  assistance  to  the  United  Nations  Transition  Assistance 
Group  for  Namibia  and  the  United  Nations  Angola  Verification  Mission,  in  an 
aggregate  amount  not  to  exceed  $25  million;  and 

(2)  authorize  the  furnishing  of  such  assistance  in  accordance  with  the  provi- 
sions of  Chapter  6  of  Part  II  of  the  Act. 

You  are  requested  to  report  this  determination  to  the  Speaker  of  the  House  of 
Representatives  and  the  Senate  Committees  on  Foreign  Relations  and  Appro- 
priations immediately.  The  assistance  provided  herein  shall  be  furnished  only 
after  such  report  has  been  made.  This  determination  shall  be  published  in  the 
Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  January  18,  1989. 
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Rules.and  Regulations 


^  I 

TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatoiy  documents  having 
general  applicabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codffied  in 
the  Code  of  Federal  Reguiattona,  «nMcI»  is 
pubRsfied  under  50  titles  pursuant  to  44 
u.s.a  15ia 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  gsf  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
wook. 


DEPARTMENT  OF  AGRICULTURE 
Offic*  of  ttM  Secrvtary 
rCFRPartI 


Act 


AOCNCV:  Office  of  the  Secretary,  USDA. 
Acnow;  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  hereby  amends  7 
CFR  1.123  by  adding  one  system  of  ' 
records  to  those  exen4ited  firtMn  certain 
sections  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  pursuant  to  5  U.S.C.  552aCk). 
Notice  of  die  amendments,  inviting 
pofofic  comments,  was  published  as  a 
proposed  rule  in  the  Federal  Regbter  on 
August  12.  M88,  at  53  FR  3M3S.  No 
public  comments  were  received.  The 
final  rule,  as  published,  is  identical  to 
the  proposed  rule,  except  for  technical 
corrections. 

DATE:  The  cunendments  are  effective 
March  3, 1989. 

FOR  FURTNEM  INFOflMATION  CONTACT: 

Barbara  S.  Good.  OfRce  of  the  General 
CouoseL  USDA  (202)  447-3564. 
SUPPI^MENTARV  WFOIIMATIOIl.  These 
amendments  are  necessary  to  provide 
for  exemption  of  a  proposed  new 
Privacy  Art  nystem  of  records  entided 
"FCIG  Compliance  Review  Cases, 
USDA/FaC-2."  r 

A  separate  notice  regarding  USDA/ 
FCIC-2  was  published  cm  Decmber  23. 
1988.  at  53  FR  51867.  The  proposed  new 
system  will  contain  detailed  information 
pertainkig  to  cases  in  which  the  Federal 
Crop  Insurance  Cmporation  (FCIC) 
Office  of  Compliance  is  involved.  The 
information  is  collected  during  the 
course  of  reviews  cmd  investigations 
conducted  by  the  Office  of  Compliance 
and  includes  investigative  notes,  signed 
statements,  affirmations  and  affidavits. 


\ 


correspondence,  case  history  and  status, 
contractual  infonnation,  financial  data 
and  odier  related  information,  and 
repotted  findings  by  the  Office  of 
Compliance  and  other  entities  such  as 
the  Office  of  Inspector  General,  USDA. 

The  authority  for  maintenance  of  this 
system  is  foirad  at  7  U.S.C.  1501-1520. 
Tliat  legislation  authorizes  FCIC  to 
conduct  compliance  activities  perjtaining 
to  the  jMwision  of  crop  insurance  n 
coverage  and  the  ac^tment  and 
payment  of  claims  thereon. 

This  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  No.  12291  mid  has  been 
determined  not  to  be  a  "major  rule" 
since  it  will  not  have  an  annual  effect  on 
the  economy  of  $108  miHion  or  more. 

fai  addrtion,  it  has  been  determined 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  af  Subiacto  in  7  CFR  Part  1 

#     Privacy. 

For  the  reasons  set  out  in  the 
preamble.  7  CFR.  Subtitle  A.  Part  1, 
Subpart  G,  1 1.123  of  Ae  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  1— {AMENDED} 

1.  The  autbctity  citation  for  Part  1, 
S(d>part  G,  continues  to  read  as  follows: 

Autbority:  5  U.S.C.  552a 


§1.123    [Amendedl 

2.  Part  1.  Subpart  G— Privacy  Act 
Regulations,  §  1.123  is  amended  by 
adding  an  entry  for  Federal  Crop 
Insurance  Corporation  alphabetically  to 
reed  as  follows: 


FEDERAL  CROP  INSURANCE 
CORPORATION 

FCIC  Compliance  Review  Caaes,  USDA/ 
FCIC-2 


Done  this  26th  day  of  lanuary  198a  at 
Washingtoa  D.C 
Peter  C  Myeis.  { 

Acting  Secretary  of  Agriculture. 

[FR  Doc.  89-2279  Filed  1-31-89;  8:45  am] 
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Padwr*  and  Stockyard* 
Adminiatratton 

9  CFR  Part  201 

Regulations  Under  the  Packers  and 
Sleekyar^  Act;  Scales  Accuracy  and 
AkiaUi  BIB  nwyiiu 


r.  Packers  and  Stockyards 
Administration.  USDA. 

action:  Fmal  rule.      , 


:  The  action  amends  a 
regulation  concerning  scale  accuracy 
and  accurate  weights,  to  update  an 
incorporation  by  "efierence  of  a  National 
Bureau  of  Standards  Handbook,  to  refer 
to  the  latest  editicm  thereof.  The 
proposal  will  not  require  replacement  of 
scales  which  comply  with  the  previous 
requirements. 

EFFCCnvi  OATC  March  3. 1989. 

FOR  FURTHBI  MFORMATMN  CONTACT 

Harold  W.  Davis.  Director.  Livestock 
Marketing  Division,  Room  3408 — South 
Building.  Packers  and  Stockyards 
Administration.  U.S.  Department  of 
Apiculture,  Washington,  DC  20250, 
(202)  447-6951. 

SUPPLEMENTARY  WFORMATRMk  The  • 

Packers  and  Stockyards  Administratian 
proposed  a  revision  in  the  )uly  22. 1988 
Fedfnl  Re^st*'  (53  FR  27770)  to 
incorporate  the  1988  edition  of  die 
Handlxx^.  No  conunents  were  received 
on  the  revision.  Hie  diange  which 
aiders  in  this  final  rule  is  the  same  as 
that^proposed.  except  that  the  1989 
editim,  which  has  been  issued  in  the 
meantime,  is  incoTftarated  instead  of  the 
1988  edition. 

Section  201.71(a)  of  the  regulations 
requires  that  all  subject  scales  shall  be 
installed,  maintained  and  operated  to 
insure  accurate  weights.  This  part  of  the 
regulation  also  incorporates,  by 
reference,  portions  of  the  1983  edition  of 
the  National  Bureau  of  Standards 
Handbook  44,  "Specifications, 
Tolerances  and  other  Technical 
Requirements  for  Weighing  and    "^ 
Measuring  Devices."  Handbook  44  is  a 
product  of  the  National  Conference  on 
Weights  and  Measures  and  is  subject  to 
change  annually.  It  is  adopted 
automatically  by  a  majority  of  States 
and  forms  the  basis  for  sc^ 
requirements  for  all  State  weights  and 
measures  jurisdiction  in  the  United 
States.  The  1989  edition  of  Handbook  44 
contains  provisions  not  included  in  the 
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1963  edition,  llieae  new  provisions  an 
being  applied  by  State  and  local  weights 
and  measures  jurisdictions.  The 
amendment  to  regulation  201.71(a)  to 
incorporate,  by  reference,  the  1988 
edition  of  Handbook  44  would  make  the 
requirements  of  the  Packers  and       — 
Stockyards  Administration  uniform  with 
those  applied  by  State  and  local  weights 
and  measures  jurisdictions.  Parts  (b),  (c) 
and  (d)  of  the  regulation  will  not  be 
changed. 

The  major  differences  between  the 
1983  edition  of  Handbook  44  and  the 
'1989  edition  result  from  the  adoption  by 
the  National  Conference  on  Weights  and 
Measures  of  a  new  scale  code  which 
became  effective  and  enforceable  on 
January  1, 1986.  The  new  scale  code  is 
applicable  to  scales  manufactured  after 
January  1, 1986  for  most  classes  of 
scales  but  is  applicable  in  part  to  all 
livestock  and  motor  vehicle  scales.  The 
new  scale  code  requires  that  new 
devices  be  marked  with  accuracy 
classes  and  institutes  a  different  concept 
in  tolerance  application.  Under  the  new 
scale  code,  tolerances  are  based  on 
incremental  values  depending  on  the 
number  of  scale  divisions  comprised  in 
a  specific  test  load.  For  livestock  and 
motor  vehicle  scales,  the  basic  tolerance 
is  1  scale  division  error  for  each  500 
divisions  of  test  load.  This  is  equivalent 
to  the  old  basic  tolerance  of  0.2%  of  test 
load  but  is  applied  in  an  incremental 
fashion  rather  than  in  a  linear  fashion  as 
with  the  old  relative  value  tolerance. 
This  results  in  a  slighdy  more  liberal 
tolerance  at  the  lower  end  of  each  500 
division  segment  on  some  mechanical 
scales.  Device  manufactiirers  and  scale 
service  agencies  are  held  accountable 
for  compliance  with  the  accuracy  class 
mariceting  requirement  which  they  must  4 
meet  in  order  for  their  devices  to  be 
accepted  by  the  State  weights  and 
measures  jurisdictions. 

Executive  Oidar  12291 

It  has  been  determined  that  the 
amendment  relating  to  scale  accuracy 
and  accurate  weights  is  not  a  "major" 
rule  as  defined  by  section  1(b)  of  E.O. 
12291. 

The  rule  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  will  not  result  in  major  increases 
in  cost  or  prices  for  consumers, 
individual  industries.  Government 
agencies  or  geographic  regions,  and  will 
not  have  sig^cant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  U.S. -based  enterprises  !tH:ompete 
with  foreign-based  enterprises  in 
domestic  or  export  maikets. 


Accordingly,  regulatory  impact  analyses 
are  not  required. 

Regulatocy  FlexibUity  Ad 

B.H.  (Bill)  Jones.  Administrator, 
Packers  and  Stockyards  Administration, 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Papwwoik  Reduction  Act  of  1980 

This  rule  does  not  impose  any 
paperwork  requirement. 

List  of  Subjects  in  •  CFR  Part  201 

Scales,  Accxirate  weights. 

Accordingly,  9  CFR  Part  201  is 
amended  as  set  forth  below. 

Done  at  Washington,  DC  this  28th  day  of 
January,  1968. 
B.  H.  (BUI)  looas. 

Administrator,  Packers  and  Stockyards 
Administration.  ^ 

PART  201— REGULATIONS  UNDER 
THE  PACKERS  AND  STOCKYARDS 
ACT 

1.  The  authority  citation  for  Part  201  is 
revised  to  read  as  follows: 

Authority:  7  U.S.a  222,  228(a),  7  CFR 
2.17(e).  2M. 

2.  Section  201.71(a)  is  revised  to  read 
as  follows: 


f  201.71 

ad|MtnMnta  or  fepiacMMfrts  aflef 


(a)  All  scales  used  by  stockyard 
owners,  maiket  agencies,  dealers, 
packers,  and  live  poultry  dealers  to 
weigh  livestock,  livestock  carcasses,  or 
live  poultry  for  the  purpose  of  purchase, 
sale,  acquisition,  or  settlement  shall  be 
installed,  maintained,  and  operated  to 
insure  acotfate  weights.  Such  scales 
shall  meet  applicable  requirements 
contained  in  Uie  General  Code,  Scale 
Code,  and  WeighU  Code  of  the  1989 
edition  of  the  National  Bureau  of 
Standards' Handbook  44, 
"Specifications,  Tolerances  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices",  which  is 
hereby  corporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  January  11, 1989.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval  and  a  notice  of 
any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 
Handbook  44  is  subject  to  change 
annually.  This  handbook  is  for  sale  by 
the  Superintendent  of  Documents.  U.S. 


Government  Printing  Office,  ' 

WasUngton.  DC  20402.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register  Information  Center, 
Room  8301, 1100  L  Street  NW.. 
Washington,  DC  20408.  | 

(FR  Doc.  89-2280  Filed  1-31-89;  8:45  am] ' 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parte  615  and  618 

Funding  and  Flecal  Affatra,  Loan 
Pdlclee  end  Opeiatione,  end  Funding 
Operetione;  Genenri  Provlaione;     i 
Effective  Dete  ' 

AOCNCV:  Farm  Credit  Administration. 
action:  Notice  of  effective  date. 

summary:  The  Fa^n  Credit 
Administration  (FCA)  published  final 
regulations  under  Parts  815  and  618. 
October  6, 1988  (53  FR  39229).  The  final 
regulations  to  Parts  615  and  618 
establish  minimum  permanent  capital 
standards  for  Farm  Credit  System    | 
institutions  and  require  them  to  adopt 
capital  adequacy  plans  that  enable  them 
to  meet  such  standards.  In  accordance 
with  12  U.S.C.  2252,  the  effective  date  of 
the  final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
February  1, 1986. 

EPracnvE  date:  February  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Dunn,  Chief,  Financial 
Analysis  and  Standards  Division, 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean.  Virginia 
2Z10Z-SO90,  (703)  883-4402 

or  I 

Dorothy  J.  Acosta,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  Virginia  22102- 
5090,  (703)  883-4020,  TDD  (703)  88?- 
4444. 

(Authority:  12  U.S.C.  2252(a)(9)  and  (10)) 

Dated:  January  27, 1989. 
David  A.  Hill, 

Secretary.  Farm  Credit  Administration. 
[FR  Doc  89-2370  Filed  1-31-89;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
PMerat  Energy  ReguMory 


16CFRPart271 

[OeclntHe^miOO-sag 

Natural  Qaa  Policy  Act;  Maximum 
Lawful  Pilcee  and  Inflation  Adjuetment 
Fectore 


r.  Federal  Energy  Regulatory 
Commission.  DOT. 
action:  Order  of  the  Director.  OPPR. 

summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(c)(1),  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  revises  and 
publishes  the  maximum  lawful  prices 
,        prescribed  under  Title  I  of  the  Natural 
Gas  Pohcy  Act  (NGPA)  for  the  months 
(tf  February.  March,  and  April  1989. 
Section  lOl(bK6)  of  the  UCPA  requires 
tha<  the  Commission  compute  and 
publish  the  maximum  lawful  prices 
before  the  beginning  of  each  month  for 
which  the  figures  apply. 
U^iCllMl  date:  February  1. 1989. 

Table  I.— Natural 


KTION  OOMTACT: 

Garry  L  Penix,  (202)  357-8666. 

SURPUMENTARY  INFORMATION: 
Older  of  ^  Director.  OPPR 

Issued  January  27, 1969. 

Sectiott  101(b)(e)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  requires  that 
the  ComnHssion  coaqwte  and  make 
available  maxiratmr  lawful  prices  and 
inflation  adjustments  prescribed  in  Title 
I  of  the  NGPA  before  the  beginning  of 
any  moath  for  which  such  figures  apply. 

Pursuant  to  this  requirement  and 
-      S  375.307(c)(1)  of  the  Commission's 
regulations,  whidi  delegates  the 
publication  of  such  prices  anH  inflation 
adjustments  to  the  Director  of  the  Office 
of  Pipeline  and  Producer  Regulation,  the 
maximum  lawful  prices  for  the  months 
of  February,  March,  and  April  1989  are 
issued  by  the  publication  of  the  price 
tables  for  the  api^icable  quarter.  Pricing 
tables  are  found  in  9  271.101(a)  of  the  _^^ 
Commission's  regulations.  Table  I  of        ^  271.101    [Amended] 
S  271.101(a)  specifies  the  maximum  \  2.  Section  271.101(a)  is  amended  by 

lawful  prices  for  gas  subject  to  NGPA  adding  the  maximum  lawful  prices  for 

sections  102, 103(b)(1),  105(b)(3),  February.  March,  and  April,  1989  in 

106(b)(1)(B).  W7{c][Si,  108  and  100.  Table      Tables  I  and  D. 

Gas  Getunq  Prices  (Other  Than  NGPA  Sections  104  and  106(a)) 


n  of  1 271.101(a)  specifies  the  maximum 
lawful  prices  for  sections  104  and  106(a) 
of  the  NGPA.  Table  in  of  S  271.102(c) 
contains  the  inflatioD  ai^ustment 
factors.  The  maximum  lawful  prices  and 
the  inflation  adjustment  factors  for  die 
periods  prior  to  January  1989  are  foimd 
in  die  tables  in  SS  271.101  and  2n.l02. 

List  ol  SiibjecU  ia  It  CFR  Part  271 

Natural  gas. 

Kevin  P.  Madden. 

Director.  Office  of  Pipeline  and  Producer 
Regulation. 

PART  27 1-{  AMENDED] 

The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act  15  U.S.C  717- 
717w  (1982);  Department  of  Energy 
Organization  Act  42  U.S.C.  7101-7352  (1962); 
E.0. 12009,  3  CFR  1978  Comp..  p.  142;  Natural 
Gas  Policy  Act  of  1978. 15  l).S.C.  33(tt-3432 
(1982). 


SuixMrt 
271 


B 
C 
E- 
F 
O 
H 
I 


NGPA 


102 

103<«»)(1) 

106«»<3> 

108(b)1(B) 

t07(cK5) 

106 

109 


Category  or  gas 


New  NBtuTBt  Gat,  Certain  CXS  Gas  > . 

Nm»  Onetara  Production  Weils  * 

EHsSng  Contacts. 


AMmaliw  Maxinun  Lawful  Price  for  Certain  Intrastate  Rolow  Gas* . 

Gas  Produced  fcom  TigW  Formations „ 

Stripper  Gas ■. „ 

Not  OtfMrwise  Covered  « "" 


Maximum  lawfM  price  per  MXIOtu  Ibr 
delivenes  in — 


Feb.  1989 


$5,165 
3.384 
4.970 
1.935 
6.788 
5.530 
2.86S> 


Mw.  1989 


S5202 

3.398 
5.002 
1.943 
6.798 
S.S69 
2.813 


Apr.  1989 


95.239 

3.412 
5.094 
1J61 
6.824 
5.809 
2.824 


CornriKwonTreSawcwT'  ^'  '**'  **  ****  *^  """^  '^  ^'"^  detennined  to  be  new  natural  gas  under  section  102(c)  was  deregulated.  (See  P*t  272  a(  the 

,^  \^SS!!'^S^!^^^S!^^1l}II^J!S!^.^11^1a  !J*J^  °*  •<**  """^  9«  **»»*  determioed  to  be  natural  gas  produced  from  a  new.  onaliore  pioducinn 
^^iJSS?"22i  T??«?'!!!i!^^i^,f **i^2  "•  **  Conwwsioii's  ragUatons.)  Thus,  te  all  months  succeeding  June  1987  puUieaiion  of  a  mawrwIntoUil 
pnceperMMStuufxlor  NGPA  section  103(bH2)  i8d«continu©d. 

^/Secoon  271  602(a)  provides  aiat  for  certain  gas  sold  under  an  intrastate  follower  contract  the  maximum  lawful  price  is  the  haltm  of  the  price  paid  under  the 

a9(p<rea  conra<^  ""^f^  **  rtmon  or  an  attametive  Maxinium  Lawful  Pnce  specified  In  th«  TaWe  This  alternative  Maximum  Ijwful  Price  for  each  morrlh  wpears 

4t2*  LS?"!!!!!?*''  Jamjary  1,  1985.  the  price  of  som«>  jnlrastate  rollover  gas  was  dereouiated   (See  Pan  272  of  the  Commwawn's  regiMta«) 

.'_/I!**ir*'"  '"*™' P??  "*  .''9™  formation  gas  is  ma  leeser  of  the  negotiatad  contract  pnce  or  200%  of  the  pnce  specified  in  Subpart  C  of  Part  271.  The 

nwxifTHjm  lawtui  pnce  lor  tigm  tormation  gas  applies  on  or  after  July  16,  1979.  (Sea  J  271.703  and  1 271.704.) 


Table  ».— Natural  Gas  Ceiung  Prices:  NGPA  Sections  104  and  106(a)  (Subpart  D,  Part  271) 


Category  of  natural  gee 


Poat- 1974  gas. 

1973-1974  Biennium  gaa_ 


Interstate  Rollover  gas „„ 

Replacement  contract  gas  or  racompMion  gas.. 


Flowing  gas 

Certain  Permian  Basin  gas  ... 
Certain  Rodqr  Mountain  gaa . 


Certain  Appalachian  Baain  gas. 


Type  of  sale  or  contract 


All  producers 

SmaH  producer. 


Large  producer. 
AH  producers..... 
Small  proAjcer. 


Large  producer. 
SmaS  producer. 


Large  producer. 
SmaH  producer .. 


Large  producer 
SnMS  producer 

Large  producer  

North  autMiaa  contrKts  dalad  Mar  10-7-88. 


Maximum  lawful  price  per  MMBtu  for 
deiiMeriee  made  In— 


Feb.  1989 


$2,802 
^386 

1.811 
1.040 
1.330 
1.019 
0.671 
0.567 
0.793 
0.700 
0.793 
0.671 
0837 


Mar.  1989 

_i 


$2,813 
2.375 
1.816 
1.044 
1.335 
1.023 
0.674 
0.S6O 
0.796 
0.703 
0.798 
0674 
0640 


Apr.  1989 


$2,824 
^384 
1.825 
1.048 
1.340 
1.027 
0.677 
0.571 
0.799 
0.706 
0.799 
0677 
0.643 


A 
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Table  II.— Natural  Qas  Ceiunq  Prices:  NQPA  Sections  104  and  106(a)  (Subpart  D,  Part  271)— Continued 

OMgory  d  MMH  0H 

Type  of  Mia  or  oonMet 

MKdmum  iMiful  prtn  Mr  MMBfei  lor 
datMriM  mad*  in- 

Fab.  1980 

M».  1969 

Apr.  1909 

OVmt  oormrli 

S0.501 
0.360 

90.583 
0.351 

S0.S95 

MMmum  ntt  gm  ■ 

Alproduoan 

0.352 

■  Pitoaa  tor  mMmum  ma  on  ara  ai^raaaad  In  tanna  of  doHara  par  Mcf ,  riViar  9«n  MMBtu. 
•  TMa  phoa  my  ■tw  ba  apploaMa  to  o««ar  oalagortaa  of  0aa  (aaa  H  271.402  and  271408). 


|t71.10t   [AiMndedl 

3.  Section  271.102(c)  is  amended  by  adding  the  inflation  adjustment  for  the  month  of  February.  March,  and  April  1880  in 
Table  m. 

Table  III.— Inflation  Aomjstment 


Montti  ov  oNwy  1908 


Nbraivy. 
Apri 


Fartorby 
wMcb  prioa 
In  praoadkig 

fiMinMh  la 


1.00399 
1.00399 
1.00999 
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DEPARTMENT  OF  TNE  TREASURY 

Custonw  Secvtoa 

19  CFR  Parts  14t  and  1«2 


(TAW-tSl 


Baooaoa  ki  a  Ffiraion  Country 

AoeNCv:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
actwn:  Interim  rulr.  solicitation  of 
comments.  '     ^ 

■umiARr.  For  many  years  the  p^toms 
Service  has  maintained  station^  at 
airports  in  certain  foreign  countries 
where  advance  clearance  (preclearance) 
of  passengers  and  their  baggage  is 
conducted  This  clearance  avoids  delays 
and  other  inconveniences  when  a  flight 
reaches  the  U.S.  port  of  entry.  Recent 
legislation  provides  a  specific  statutory 
basis  for  the  preclearance  program 
which  had  been  previously  based  on 
various  non-statutory  authorities.  In 
addition  to  clarifying  that  a 
preclearance  program  may  be 
established,  that  Customs  officers  may 
be  stationed  at  foreign  locations,  and 
that  U.S.  Customs  and  related  laws  are 
made  applicable  at  those  locations,  the 
legislation  provides  that  the  Secretary  of 
the  Treasury  may  require  persons 
processed  at  preclearance  stations  to 
comply  with  U.8.  Customs  and  related 


lava  which  shaU  apply  in  die  same 
maimer  as  if  the  foreign  station  were  a 
port  of  entry  within  the  Customs 
territory  of  the  United  States. 
vracnvi  date  February  1. 1980. 
Written  comments  must  be  received  on 
or  before  April  3, 1908. 
PON  fURTHMI  MPONMATION  CONTACT: 
Robert ).  Heiss,  Office  of  Passenger 
Enforcement  and  Facilitation.  (202]  666- 
5607.  ^ 

SUPKnMNTARV  I 


Background 

The  Customs  Service  has  established 
facilities  listed  in  1 101.5,  Customs 
Regulations  (19  CFR  101.5).  at  certain 
foreign  airports  for  the  preclearanc*  of 
passengers  and  baggage  in  advance  of 
the  arrival  of  flighU  to  die  United  States. 
This  preclearance  provides  for  faster 
and  more  efficient  service  to 
international  travelers  and  the 
avoidance  of  delays  and  inconvenience 
at  the  port  of  arrival.  The  preclearance 
program,  which  has  been  in  effect  for 
over  35  years,  has  been  based  on 
various  non-statutory  authorities  and 
execvtive  agreements  with  the  countries 
where  the  inspection  stations  are 
located  (Canada,  Bermuda,  and  The 
Bahamas]. 

Certain  provisions  of  the  Anti-Drug 
Abuse  Act  of  1966  (Pub.  L  99-670]  found 
in  19  U.S.C.  1629  provide  specific 
statutory  authority  for  the  preclearance 
program.  That  Act  permits,  when 
authorized  by  treaty  or  executive 


agreement,  the  stationing  of  Customs     1 
officers  in  foreign  countries.  It 
authorizes  Customs  officers  so  stationed 
to  discharge  their  duties,  the  seizure  and 
forfeiture  or  merchandise  under  U.S. 
law,  and  arrests.  It  also  permits  the 
Secretary  to  require  compliance  with 
Customs  and  related  U.S.  laws  in  the 
same  manner  as  if  the  violabon  took 
place  in  the  Customs  territory  of  the 
United  States. 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments  i 
(preferably  in  triplicate)  timely  I 

submitted.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  S 1-4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  S  103.11(b),  Customs     ' 
Regulations  (19  CFR  103.11(b)).  on 
normal  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  and  Disclosure  Law  Branch. 
Customs  Service  Headquarters,  Room 
2119, 1301  Constitution  Avenue,  NW., 
Washington.  DC  20229. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements 

Inasmuch  as  these  amendments 
implement  already  enacted  statutory 
changes,  it  is  deemed  to  be  in  the  public 
interest  to  make  the  regiilatory  changes 
as  soon  as  possible.  Accordingly,  the  , 


D 


normal  advance  notice  and  public 
procedure  are  unnecessary  pursuant  to  5 
U.S.a  553(b)(B).  For  die  same  reasons, 
pursuant  to  5  U.S.C  553(d)(3).  a  delayed 
effective  date  is  not  required 

Executive  Order  12281 

Because  this  document  will  not  result 
in  a  "major  rule"  as  defined  in  E.O. 
12291,  a  regulatory  impact  analysis  is 
not  required 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
ruJemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  aeg.),  do  not  apply. 

Drafting  Infmnatkin 

The  principal  author  of  this  document 
was  James  C.  Hill,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subjects 

19CPRPaTtl4a 

Airmen,  Customs  duties  and 
inspections.  Foreign  officials. 
Government  employees.  Household 
goods.  Imports.  International 
organizations.  Military  personnel.  Motor 
vehicles.  Seamen,  Tobacco,  Taxes. 

19  CFR  Part  162 

Administrative  practice  and 
procedure.  Law  enforcement.  Penalties, 
Search  warrants.  Seizures  and 
forfeitures.  Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  RegulatioDs 

Parts  148  and  162.  Customs 
Regulations  (19  CFR  Parts  148, 162],  are 
amended  as  set  forth  below. 

PART  148-PER90IIAL 
DECLARATIONS  AND  EXEMPTIONS 

,  1.  The  general  authority  citation  for 
Part  148  remains  unchanged  and  a  new 
specific  audiority  for  S  148.22  is  added 
Ibe  citations  of  authority  will  read  as 
follows; 

Authority:  19  U.S.C  66, 1496, 1624.  The 
provisions  of  tills  part  except  for  Subpart  C, 
are  also  issued  under  19  U.S.C.  1202  (Gen. 
Headnote  11); 

*  •        •        •        * 

Section  148.22  also  issued  under  19  U.S.C 
1629. 

•  •         •         •         • 

2.  Section  148.22  is  attended  by 
revising  paragraph  (a)  to  read  as 
follows; 


8 148^    Enminationofalrtravatafa' 
iMggagein  foreign  tarritory. 

(a)  Examination  and  surrender  of 
declaration.  When  places  have  been 
established  in  a  foreign  country  where 
U.S.  Customs  officers  have  been 
stationed  for  the  purpose  of  conducting 
Customs  inspections  and  examinations 
(see  S  9 101.5  and  162.8  of  tills  chapter), 
persons  destined  to  the  United  States  on 
flints  shall  present  themselves  to  those 
officers  for  inspection  and  examination 
of  their  baggage  which  may  be  passed  in 
accordance  «vith  { 148.23  prior  to 
boarding  the  flight  They  shall  comply 
with  all  U.S.  Customs  laws  and  other 
dvil  and  criminal  laws  of  the  United 
States  relating  to  importation  of 
merchandise,  inducing  baggage,  to  the 
filing  of  false  or  fraudulent  statements, 
and  to  the  unlawful  removal  of 
merchandise  from  Customs  custody,  in 
the  same  manner  as  if  the  passen^rs, 
were  arriving  at  an  a&tR^tjxtthin  the 
Customs  territory  of  the  United  States. 
When  baggage  is  examined  in  foreign 
territory,  the  baggage  dedaration  shaU 
be  siuTendered  to  the  Customs  officer  at 
the  airport  of  departure  for  the  United 
States  prior  to  boarding  the  fli^t 


PART  162-RECORDKEEPINQ. 
SEARCH.  AND  SEIZURE 

1.  The  general  audiority  dtation  for 
Part  162  remains  unchanged  and  a 
specific  authority  for  fi  162.8  is  added 
llie  dtation  of  authority  will  read  as 
follows: 

Aadiarity:  5  U.S.C  301, 19  U.S.C  66. 1624: 


Section  162.8  also  issued  under  9  U.S.C 
1629. 


2.  Part  162  is  amended  by  adding  a 
new  S  162.8  to  read  as  follows: 

•o^.*    I  ■■twHMM.e  mspacnons  ana 
examinations. 

In  connection  with  inspections  and 
examinations  conducted  in  accordance 
with  §  148.22(a)  of  this  chapter.  United 
States  Customs  officers  stationed  in  a 
foreign  country  may  exerdse  such 
functions  and  perform  such  duties 
(induding  inspections,  examinations, 
searches,  seizures,  and  arrests),  as  may 
be  permitted  by  treaty,  agreement  or 
law  of  the  country  in  which  they  are 
stationed 

Mkhael  H.  Lane,  i 

Acting  Commissioner  of  Customs. 

Approved  January  13, 1989.        . 
Salvatore  R.  Maitocbe, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-2309  Filed  1-31-89;  8:45  am] 

BttXINO  COOE  4t2(HI3-«l 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  207 


u 


Unitad  Stataa-Canada  Fraa-Trade 
Agraamant.  Entry  Into  Force  of  U.S. 
International  Trade  Commiaaion 
Regulationa 

AOENCV:  U.S.  International  Trade 

Commission. 

action:  United  States-Canada  Free- 

lYade  Agreement;  Entry  into  force  of 

U.S.  International  Trade  Commission 

regulations. 


;  In  the  publication  of  the 
interim  regulations  of  the  U.S. 
International  Trade  Commission 
concerning  the  implementation  of  the 
United  States-Canada  Free-Trade 
Agreement  ("the  ^reement"),  the 
Commission  statepthat  following  the 
confirmation  by  the  United  States  Trade 
Representative  of  the  date  of  entry  into 
force  of  the  Agreement  the  Commission 
would  confirm  the  entry  into  force  of  its 
interim  rules.  53  FR  53248  (Dec  30, 1988). 
The  Agreement  which  was  approved 
and  implemented  in  the  Pub.  L 100-449, 
the  "United  States-Canada  Free-Trade 
Implementation  Act '^02  Stat  1851 
("the  Ad"),  entered  into  force  on 
January  1, 1989,  notification  of  ¥i\dch   ' 
was  pubUshed  by  the  Trade 
Representative  in  the  Federal  Reglstar. 
64  FR  605  Qan.  6, 1989].  This  notice 
confirms  the  entry  into  force,  as  of 
January  1, 1989,  of  the  Commission's 
interim  rules. 


■OR  funther  intonmation  contact: 

Elizabedi  Hafrier,  U.S.  International 
Trade  Commission,  at  (202)  252-1113. 

By  order  of  the  Commission. 

Issued:  January  24, 1960. 
Kennath  R.  Mason, 
Secretary. 
[FR  Doc  89^2356  Filed  l-31-«9;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  , 

Food  and  Drug  Adminiatration 

^21  CFR  Part  892 

(Docket  Noe.  87P-0214/CP  Through  aZP- 
0214/CP0013] 

r 

Magnetic  Resonance  Diagnoatic 
Devica;  Panel  Recommendation  and 
Report  on  Petitiona  for  Magnetic 
Reaonanca  RedaaaHication  and 
Codification  of  Redaasification 

AQENCV:  Food  and  Drug  Administration. 


I 


59m       FadMd 


/Vi 


ot.  6%,  fio. 


s 


20  /  We<fcie»d«y,  Februry  1.  HW  /  Bides  and  Regulaiioiu 


action:  Final  rule. 


r.  The  Food  and  Drug 
Administration  (FDA)  ie  announcing 
that  it  has  issued  an  order  in  the  form  of 
a  letter  te  a  petitioner  reclassifying  the 
magnetic  resonance  diagnoetic  device, 
from  class  III  (pramarket  approval)  into 
class  n  (performance  standards).  Tbe 
order  is  being  codifled  in  the  Code  of 
Federal  Regulations  as  specified  herein. 

■mcnvi  OAiat:  The  redaasificatioa 
was  effective  July  28, 1988.  The  rule 
becomes  effective  March  3, 1980. 

i 

rom.nmrmm  mromiATKM  contact: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  RadioiogiGal  Health  (HFZ-M).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  RockviUe.  MD  20657, 301-443- 
4874. 


•UPnUMlTAflY  ■N'OWUTION:  On  fuly 
2&  1988.  FDA  sent  Thomson-CGR 
Medical  Corp..  Diasonics  MRl  DivisioR, 
Fonar  Coep..  Biometiic  Beaearch 
Institute,  inc.  Resonex.  Inc..  Stuart 
MedlosL  Inc.  Advanced  NMR  Systems, 
In&.  Braker  Medical  Instruments. 
General  Electric  Co,  Fbilipa  Medical 
Systema.  inc.,  Siemens  Medical  Systems, 
and  NMR  fanaging,  Inc..  a  letter  (order) 
reclassifying  the  magnetic  resonance 
diagnostic  device  and  substantially 
equivalent  devices  of  this  generic  type, 
from  class  III  int«  class  II.  Accordingly, 
as  required  bg  21 CFR  8e0.134(b)(7)  of 
the  regulations,  FDA  is  announcing  the 
reclassiflcBtiasi  of  the  generic  magnetic 
resonance  diagaaetic  device  from  class 
in  into  class  0.  In  addition.  FDA  is 
issuing  a  final  ragulatieo  that  codifies 
the  redasaiflcatioB  oi  tbe  device  i^ 
adding  |  B82.iaoa 

After  considering  the  aconomic 
consequences  of  approving  this 
reclassification.  FDA  certifies  that  this 
final  rule  requires  neither  a  regulatoiy 
impact  analysis  as  specified  in 
Executive  Order  12291,  nor  e  regulatory 
flexibility  analysis  as  deBned  in  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354).  Approval  of  this  petition  will  not 
have  a  significant  economic  impact  tin  a 
substantial  number  of  small  entities.  The 
petitioner  and  all  future  manufacturers 
of  substantiaDy  equivalent  magnetic 
resonance  diagnostic  devices  wiU  be 
relieved  of  the  costs  of  complying  with 
the  prenMrket  approval  reqainment  la 
section  515  of  the  act  (21  U.S.C.  SOOe). 

There  are  no  offsetting  costs  that  the 
petitioner  or  other  mantSactarars  would 
incur  from  reclassification  into  class  n 


'  other  than  those  associated  with 
meeting  a  standard  once  established. 
The  magnitude  of  the  economic  savings 
attributable  to  this  petition  is  dependent 
upon  the  number  of  PMA  studies  that 
would  have  been  required  of  the 
petiMoners  and  other  oon^etitors  had 
reclassification  not  occurred.  His 
savings  may  not  be  reliably  calculated 
to  permit  an  accurate  quantification  of 
the  economic  savings. 

List  of  Subjects  M  21  GFKPaft  882 

Diagnostic  devices.  Medical  devices. 
Radiation  protectlion.  X-rays. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Chapter  I  of  Title  21 
of  the  Code  of  Federal  Regulations  is 
amended  in  Part  882  to  read  as  follows: 

PARTM2— flAIMOLOGY  DEVICES 

1.  7^  authority  citation  for  21  CFR 
Part  892  continues  to  read  as  follows: 

Auifaortty:  Sees.  501(f),  510,  513,  515.  52a 
701(a),  52  Stat.  1055, 78  Stat  7M-795  as 
amended.  W  Stat.  540-546,  522-559.  565-574, 
676-577  (21  U.&C  351(0.  3ea  360c.  360e.  360), 
871(a)):  21  CFR  S.IO. 

2.  New  S  882.1000  is  added  to  Subpart 
B  to  read  as  follows: 

1882.1000   Magastic  rssonanca  diagnostic 


(a)  Identification.  A  ma^etic 
resonance  diagnostic  device  is  intended 
for  general  diagnostic  use  to  present 
images  which  reflect  the  spatial 
distribution  and/or  magnetic  resonance 
splctra  which  nflect  isequaacy  and 
distribution  of  nuclei  exhibiting  nuclear 
magnetic  resonance.  Other  physical 
parameters  deri¥ed  from  4ie  images 
and/ or  spectra  m^  also  be  produced. 
The  de^^  indu^  hydrqgen-1  (proton) 
imaging,  eodiwil^  imaging,  hydrogen-l 
spectroeo)!^,  phosphorus-Si 
spectretfcopy,  and  chemical  shift 
imaging  (preserving  simultaneous 
frequency  and  spatial  information!. 

(b)  Classification.  Class  U. 
Dated  Janaaiy  M.  ISSa 

|«hn  M.  Tayfar. 

Associate  Commissioner  for  Regulatory 
Affairs. 

(PR  Doc  80-2311  PDed  1-31-^  8:45  amj 
saxBta  coot  4no-«i-« 


EfiymONMENTAL  PROTECTION 
AGEMCY 

40  CFR  Parts  «0  and  ei 
[Fm.-3512-n  I 

standards  of  Psrfonnanca  for  New 
Staflofiary  Sourcaa.  National  Emission 
Standarda  for  Haardous  Air 
PoNutanIa,  Bupptamantal  Dalagation  of 
Authority  to  Alabama 

AOINCV:  Environmental  Protection 

Agency. 

ACTION:  Delegation  of  authority. 

SUMMAMV:  On  October  7»19B8,  the  State 
of  Alabama  requested  that  EPA  delegate 
authority  for  implementation  and 
enforcement  of  additional  categories  of 
Standards  of  Performance  for  New 
Stationary  Sources  (NSPS).  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP).  Since  EPA's 
review  of  pertinent  State  laws,  rules, 
and  regulations  showed  them  to  be 
adequate  for  the  implementation  and 
enforcement  of  these  Federal  sUndards, 
the  Agency  has  made  the  delegations  as 
requested. 

CFFECTtVK  DATCThe  effective  date  of 
the  delegation  of  authority  is  December 
2,1988. 


:  Copies  of  the  requests  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  at  EPA's  Region  IV  Office, 
345  Courtland  Street  NE..  Atianta,        ■ 
Georgia  30365.  ' 

All  reports  cequired  pursuant  to  the 
newly  delegated  standards  (listed 
below)  should  be  submitted  to  the         | 
following  address:  Mr.  Richard  E. 
Grusnick,  Chief,  Air  Division.  Alabama 
Department  of  Environmental  i 

Management  1751  Congressmaa 
William  L  Dickinson  Drive, 
Montgomery,  Alabama  36130. 
roa  FURTHER  INFORMATIOri  CONTACT: 

Beveriy  T.  Hudson,  at  the  EPA  Region 
rv  address  listed  above,  and  phone  (404) 
347-2864  or  FTS  257-2864.  I 

•UPfUBNINTARV  INTOflMATiON:  Section 
801,  in  conjunction  with  sections  101,     I 
111(c)(1)  and  112(d)(1)  of  tiie  Clean  Air 
Act  authorizes  EPA  to  delegate  I 

authority  to  implement  and  enforce  the  i 
standards  set  out  in  40  CFR  Part  60,  | 
NSPS,  and  40  CFR  Part  81,  NESHAP. 

On  August  5, 1976,  EPA  initially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NESHAP  and  NSPS  programs  to  Uie 
State  of  Alabama.  On  October  7. 1988, 
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Alabama  requested  a  delegation  of 
authority  for  implementation  and 
enforcement  of  the  following  recently 
promulgated  or  revised  NSPS  categories 
found  in  40  CFR  Part  60: 

1.  Subpart  Db:  Industrial — 
Commercial — ^Institutional  Steam 
Generating  Units 

2.  Subpart  K:  Storage  Vessels  for 
Petrolemn  Liquids. 

3.  Subpart  Ka:  Storage  Vessels  for 
Petroleum  Liquids  [post— 2/17/78]. 

4.  Subpart  Kb:  Storage  Vessels  for 
Petit)leum  Liquids  (post— 7/23/84]. 

5.  Subpart  DD:  Grain  Elevators. 

6.  Subpart  GG:  Stationary  Gas  Turbines. 

7.  Subpart  BBB:  Rubber  Tire 
Manufacturing. 

On  the  same  date,  the  State  of 
Alabama  abo  requested  authority  for 
the  following  recenUy  revised  NESHAP 
categories: 
1.  Subpart  E:  Mercury 

After  a  thorough  review  of  the 
request  the  Regional  Admiiustrator 
determined  that  such  a  delegation  was 
appropriate  for  these  source  categories 
with  the  conditions  set  forth  in  the 
original  delegation  letter  of  August  5. 
1976.  Alabama  sources  subject  to  the 
requirements  of  Subparts  Db,  K.  Ka.  Kb, 
DD,  GG,  &  BBB  of  40  CFR  Part  60  and 
Subpart  E  of  CFR  Part  61,  will  now  be 
under  the  jurisdiction  of  the  State  of 
Alabama. 

Actkm 

Since  review  of  the  pertinent 
Alabama  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  categories  of  NSPS  and 
NESHAP,  I  delegated  to  the  State  of 
Alabama  my  authority  for  the  source 
categories  listed  above  on  December  2. 
1988. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulation  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

This  notice  is  issued  under  the 
authority  of  sections  101.  Ill,  112,  and 
301  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7401.  7411,  7412,  and  7801). 

Dated:  January  19, 1980.         '  .       . 
Lee  A.  DeHihns,  m 
Acting  Regional  Administrator. 
[PR  Doc.  89-2275  Filed  1-31-89: 8:45  am] 
SaiNM  COOE  ssso-ao-M 


40  CFR  Part  160 

[PP  5E3160/R1000;  FRL-3510-7] 

Paatlclda  Tolaranca  For  Dimethyl 
TetracMorotaraphthalata 


r.  Environmental  Protection 
Agency  (EPA). 
ACTNM:  Rnal  rule. 


SUMMARY:  This  rule  establishes  a 
tolerance  for  the  combined  residues  o{> 
the  herbicide  dimethyl 
tetrachloroterephthalate  and  its 
metabolites  (referred  to  in  this  document 
as  "DCPA")  in  or  on  the  raw  agricultural 
crop  group  Brassica  (cole)  leafy 
vegetables.  This  regulation  to  establish 
a  maximum  permissible  level  for 
residues  of  the  herbicide  in  or  on  the 
commodities  within  the  group  was 
requested  in  a  petition  submitied  by  the 
Intnregional  Research  Project  No.  4  (IR- 
4). 

EFFECnvc  date:  February  1. 1989. 
ADDRCSt:  Written  objections,  identified 
by  the  document  control  number,  [PP 
5E3160/R1000],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708, 401  M  St, 
SW.,  Washington.  DC  20460. 

FOR  njRTHER  INFORMATION  CONTACT 

By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  Tie,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703)- 
557-2310. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  th^ 
Federal  RegUter  of  November  16, 1988  ' 
(53  FR  46098),  in  which  it  was 
aimounced  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station. 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903.  had  submitted 
pesticide  petition  5E3160  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director,  IR-4  Project  and  the 
Agricultural  Experiment  Station  of 
Florida. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  herbicide 
dimethyl  tetrachloroterephthalate 
(DCPA)  and  its  metabolites  monomethyl 
tetrachloroterephthalate  ^/fTP)  and 
tetrachloroterephthalic  acid  (TPA),  all 
calculated  as  dimethyl 
tetrachloroterephthalate,  in  or  on  the 
raw  agricultiu'al  crop  group  Brassica 
(cole)  leafy  vegetables,  as  defined  in  40 
CFR  180.34(f)(9)(v)(A),  at  5.0  parts  per 
million  (ppm). 

Tolerances  are  currentiy  established 
for  residues  of  the  herbidde  in  or  on  the 
following  rav.'  agricultural  commodities 
in  the  crop  group  Brassica  (cole)  leafy 
vegetables:  Broccoli.  Brussels  sprouts, 
cabbage,  and  cauliflower  at  1  ppm; 
collardb  and  kale  at  2  ppm;  and  mustard 
greens  at  5  ppm.  Broccoli,  cabbage,  and 
mustard  greens  are  the  representative 


commodities  of  the  crop  group.  With  the 
establishment  of  the  crop  group 
tolerance,  tolerances  are  established  at 
a  uniform  level  for  residues  of  the 
herbidde  at  5  ppm  in  or  on  broccoli, 
Brussels  sprouts,  cabbage,  cauliflower, 
collards,  kale,  and  mustard  greens  and, 
additionally,  in  or  on  the  remaining 
commodities  within  the  crop  groua 
including  kohlrabi.  Chinese  broccoli. 
Chinese  cabbage,  Chinese  mustard 
cabbage,  broccoli  raab,  and  rape  greens 
at  5  ppm.  Although  the  crop  group 
tolerance  for  residues  at  5  ppm  will 
apply  to  all  members  of  the  Brassica 
leafy  vegetable  crop  group  for  purposes 
of  uniformify,  actual  residues  based  on 
registered  use  patterns  are  not  expected 
to  exceed  existing  tolerances  already 
established  for  the  specific'commodities 
listed  above.  The  incremental  risk 
resulting  from  the  use  of  DCPA  on  the 
remaining  commodities  in  the  group  will 
not  significantiy  increase  dietary  risk. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  condudes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  suffident  to  justify 
the  relief  sought 

The  Offlce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilify  Act  (Pub.  L  96- 
354, 94  Stat  1164,  5  U.S.C.  601-612),  tiie 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certificaUon 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pestiddes  and  pests.  Reporting  and 
recordkeeping  requirements. 
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Doa^MD.CHipC 

Director,  Offiot  tfFtKtiddB  Prvgrawt, 
Theraian.40CFRPutl«is     ' 
amended  as  IoUowr 

PART  IM-CAMENOEDJ 

1.  Ika  autiiority  dtation  for  Put  180 
contiiwestexeadasibnowK      ' 

Autbority:  7X  \i&.C  MBa. 

2.  Section  180.186(a)  ia  amandad  by 
deletiiu  the  entriei  for  the  ooHHOoditiaa 
broccon,  Bruaaela  aproota,  cabbage, 
cauUflowar,  coUarda,  kale,  aad  OMHtaid 
greena  and  by  adding  and  ali^abeticaDy 
inaartag  the  aotry  for  tin  raw 
agiiotdtaral  comaiadity  crop  group 
Brxtmioa  (oola)  leafy  vagetablea,  to  read 
aa  faMoan: 


fiaaitS   Phiiaiiyl 


(■)•*• 


[FR  Doc  8B-18BS  FOad  l-<n-«:  ■:«S  am] 
40CFRPaft1M 

[pr  Tnsti/itsta;  niLF-S8io-si 


Atficr.  Boviranniantal  Protectioa 
Agenqy  (EPAl. 

;  Pinal  lula. 


r.  Thia  rule  eatahliahea 
tolerancea  for  the  combined  reaiduea  of 
the  aynthafic  pyretfaroid  tefluthrin 
(2J.54^tetraflnoco4- 
madiytphenyl)methyHl  alphaZ  alpha)- 
(ZH±)-M2-chloro-3,3,3trifluoto-l- 
propany1}-2,2-  i 

dimalhylcydopropanaaiitoxylate)  and 
ita  metabolite,  '(2V9-(2-chloro-3,3.^ 
trifluoro-l-propenyl}22- 
dimethylcyclopropanecarboxyUte,  in  or 
on  the  raw  agricultural  commoditiea 
com.  grain,  field,  and  pop*,  com.  forage 
and  fodder,  fidd  and  pop.  Tliia 
regulation  to  efltabliab  the  jnaximum 
penniaalble  levela  for  xeaiduea  of  the 
chemical  waa  requested  piirauant  to 
petMena  by  IQ  Americaa,  Inc. 

i  DATE  February  1, 1989. 

clAFiUteB  obfectlona  may  i>e 
aubmitted  te<ha;!leMlrnQaA  (A-Uf|. 


Environnantal  Fiotaction  Agenqr.  Hat 
3718. 401 M  St.  8W..  WaaUngton.  DC 

204ea 

By  mail:  Gaofga  LaRocca,  Product 
Manager  fTM)  IS,  RmiitraHon 
Diviaioa  (TS-rtrC),  Offiee  of  Peatidde 
ProyAia,  EavironiMntal  Protection 
Ageno^401  M  St,  8W.,  Waahington, 

DCaMsa 

Officelocatton  and  telefriione  mmiber 
Rm.  20a  CM  #t  ISZl  |aflera<»  Davia 
Hi^lMray.  Arlii^toB.  VA  22202.  {708>- 
557-2400. 


kTWWEPA 

iaaued  a  notice.  pnbUafaed  in  fta  Fadaial 
Ragialar  of  Augnat  5, 1867  (52  PR  29081), 
whidi  anBoonced  that  IQ  Americaa, 
In&,  Agriadtaral  Produota  Group, 
Re^tFatkm  md  Regnlatory  Afbira, 
Wilmington.  DB 18807.  had  eabmitted 
peatifdda  petition  (PP)  7F3621  propoaing 
to  eatabliah  tolerancea  in  or  on  the  raw 
agriddtural  commoditiea  core,  grain 
(field  and  pop)  at  0,01  part  per  milUoa 
(ppm)  for  the  reaiduea  of  the  inaectidde 
teflufhiin  (2JA6-tetra{luaH>-4- 
methylphenylJmetl^Hl  alphas  alpha}- 
(Z)-(:t:)-3(2-chk»o-3A3-triflaaro-l- 

prqpeBirU-2.2- 
dimethylcydopropanecarboxylate). 

In  die  Fedefal  Ragiater  of  hpt^  13, 
1988  (58  PR  12188),  Q>A  issued  a  notice 
Whfch  amended  the  petition  by  revising 
thepropoaed  tolerance  expression  to 
include  the  combined  reaiduea  of 
tefluthrin  and  ita  metabolltea  (Z><3-(2- 
chloro4l,S,S-trifluoro-l-propeny!}2.2- 
dimntfaylcyclopropanecaiboxylic  add 
(la)  and  Z.3,5.8-tetrafluoro-4- 
hydroxymediylbenzoic  add  and 
increaaed  the  tolerances  in  or  on  com, 
grain  (fidd  and  pop)  to  0.1  ppm  and 
added  proposed  tolerancea  lot  com 
forage  and  fodder  at  0.1  ppm. 

No  comments  were  received  in 
response  to  the  notices  of  filing. 

After  farther  evaluation,  (he  Agency 
haa  detenriaed  Ihat  tolerancea  aheuld 
be  eatabliahed  for  the  confined 
residues  of  tefluthrin,  parent  and  Ha 
metabolite  la  oa  oora,  grain,  field  and 
pop,  at  0.08  ppm  and  com,  forage  and 
fadder,  field  and  pop  et  0.08  ypm. 

In  January  1989.  the  Agency  iaaued  a 
conditional  cegiatrartiea  for  tdluthrin 
with  a  final  expiratim  date  of  July  81. 
1993.  The  regiatoattea  waa  made 
conditional  afaioe  certein  data  were 
laokiBg.  In  wder  to:  (1)  Evaluate  die 
effecta  of  teflutfaria  on  fiah  aad  aquatie 
organisms,  (2)  establish  a  permanent 
acoqitable  daily  intake  (ADQ  aad.  (3) 
eataibhah  a  crop  rotation  iatanral, 
several  data  leijiiiii—aiti  nwit  he 
fulflBad  dwliig  the  period  of  ooadlUuBal 


an  aquatic  inwartahr^elifa'qKia 


(72-«)«vUoli  ia  due  by  Aaguat  1888;  a 
flah  life-cycle  atady  (72-6)  wUch  must 
be  aubmitted  to  the  Agency  by  August 
1880;  an  a<|aatic  residue  monitoring 
atudy  which  muat  Iw  sabmitted  by 
March  1991;  and  a  rotatlonsl  crop  study, 
field  (186-2)  which  must  be  submitted 
by  March  1993.  In  addition,  unfulfiUed 
data  reqairamenta  in  the  area  of 
toxicology  comprise  a  21-day  feeding 
study  and  a  21-day  dermal  study,  both 
in  the  rat  and  both  deaigned  to 
investigate  aerum  electrolytes,  induding 
magneaium.  These  studies  muat  be 
aubmittedto  the  Agency  by  April  1988.  i 
Withaat  tie  resulta  of  the  21-day  feeding 
atudy,  a  permanent  AOI  cannet  be 
determined.  Owing  to  the  lack  of  diese 
studies,  die  Agency  is  estabbahing  the 
tolerances  for  thia  peatidde  on  com. 
grain,  field  and  pop,  and  oom  forage  and 
fodder,  field  and  pop  with  an  expiration 
date  of  July  31, 1991  to  cover  reaiduea 
expected  to  be  preaent  duiiagdie  periad 
of  conditional  regiatration. 

The  data  submitted  in  die  petition  and 
other  relevant  material  have  been 
evaluated.  The  toidcalogy  data  i^ 

considered  in  support  of  the  tolerance 
indude  a  IZ-month  oral  toxidty  stady  in 
dogs  widi  a  no-observed-effect  level 
(NOEL)  of  0.5  mg/kg/day;  24-month  rat 
and  mouse  chronic  feedhig/oncogenicttv 
studies  with  systonic  NOELa  of  1.1  mg/ 
kg/day  and  3.4  mg/kg/day  with  no 
oncogenic  effects  observed  at  dose 
levels  up  to  and  including  18.2  mg/kg/ 
day  and  54.4  mg/kg/day.  the  higheat 
dose  levels  tested  for  rats  and  mice, 
respectively.  In  a  teratology  study  with 
rats  St  dose  levels  (rf  1.  3,  and  5  mg/kg/ 
day,  no  teratogenic  effecta  wen 
observed  in  &e  test  animals  at  dose 
levela  up  to  and  induding  5i0iag/kg/ 
day,  which  ia  the  level  of  aignificant       ' 
maternal  toxidty.  j 

All  of  the  aix  genotoxidty  atudies        j 
submitted  were  negative,  induding 
reverse  mutation  (Amea).  TIC  locua,  bone 
marrow  cytogenetica,  and  unscheduled 
DNA  syniheaia. 

In  the  mdtigeneration  atudy  die  cata  | 
wan  fod  teflatluia  at  dietary  levds 
equivaleat  to  0.75, 2A  and  12.50  m^fkgf 
day  during  3  montha  through  praaoatiag, 
pregnancy,  ladation.  and  weaning  of 
two  litters  per  generation  for  two 
generationa.  Dama  showed  lower  body 
weight  gains  at  the  bluest  dose  during 
vpregnancy.  At  both  the  mid-  and  hi^-    . 
doae  levels  the  parents  of  both  { 

generationa  displayed  neurotoxic  effects 
(abnormal  gaits).  Pup  weight  at  the 
highest  dose  wes  reduced,  and  litter  size 
waa  reduced.  i 

The  proviaional  acceptable  daily        | 
intake  fPAOI),  baaed  oa  a  NOEL  of  0.75 
mg/kg/day  hom  m  miilMpaaaalliiii 


/ 
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reproduction  study  and  a  safety  factor 
of  1,000.  is  0.00075  mg/kg/body  weight 
(bwt)  day.  The  theoretical  maximum 
residue  contribution  from  the  proposed 
tolerances  is  0.00001  mg/kg/bwt/day: 
This  is  equivalent  to  about  1.4  percent  of 
UiePADL 

The  metabolism  of  the  chemical  in 
plants  for  thia  com  use  is  adequately 
understood  An  analytical  method  (gas 
liquid  chromatography  with  an  electron 
capture  detector]  ia  available  for 
enforcement  Prior  to  its  publication  in 
the  Pesticide  Analytical  Manual,  Vol.  n, 
the  enforcement  methodology  ia  being 
made  available  in  the  interim  to  anyone 
who  ia  interested  in  pesticide 
enforcement  when  requested  from: 
By  mail:  Public  Docket  and  Freedom  of 
Information  Section  (TS-757C),  Field 
Operationa  IKviaion,  Office  of 
Peatidde  Programa,  Environmental 
Protection  Agency,  401 M  St.  SW., 
Washington,  DC  2046a 
Office  location  and  telephone  number 
Rm.  246,  C34  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (703)- 
557-3262. 

The  tolerances  established  by 
amending  40  CFR  Part  180  will  be 
adequate  to  cover  residues  in  or  on  com. 
grain,  field,  and  pop;  and  com  forage 
and  fodder,  field  and  pop. 

There  are  currently  no  actiona 
pending  against  the  registreHon  of  thia 
product  Tliia  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  aought 

Based  on  the  above  information  and 
data  considered,  the  Agency  condudes 
that  the  tolerances  would  protect  the 
public  healtL  Therefore,  the  tolerances 
are  established  aa  aet  forth  below  with 
an  expiration  date  of  July  31, 1904.  After 
receipt  and  evaluation  of  the  data 
required  to  support  the  conditional 
registration  of  tefluthria  the  Agency  will 
consider  establishing  permanent 
tolerances  without  an  expiration  date 
for  residues  of  tefluthrin. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  in  the  Federal 
Ragiater,  file  written  objections  with  the 
Hearing  Clerk  (address  above).  Such 
objections  should  be  submitted  in 
quintuplicate  and  spedfy  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounda  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought 

The  Office  of  Management  and  Budget 
has  exea^ited  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12281. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Ad  (Pub.  L  96- 
354, 94  Stat  1104  (5  U.S.C  601-612)),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  the        i 
tolerance  requirements  do  not  have  a 
significant  economic  impad  on  a 
substantid  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Faderd  Register  of 
May  4, 1981  (46  FR  24950). 

Liat  of  Subjects  hi  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agnculturd  commodities, 
Pestiddes  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13, 1989. 
Susan  H.  Wayland, 
Acting  Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  aa  follows: 

PART  180-{AMENDEO] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  New  S  180.440  is  added,  to  read  as 
follows: 

S  180.440   Tefluthrin;  tolarancaa  tor 


SUMMAfiY:  The  Environmentd  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  281.32  for  specified 
waste  generated  by  VAW  of  America. 
Incorporated,  St.  Augustine.  Florida. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  280.2a 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  288. 124, 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunify  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  Usts. 

EFFECnvi  DATE  February  1, 1989. 

AOORESSES:  The  public  docket  for  Uiis 
find  nUe  is  located  at  die  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  (sub-basement), 
Washington^pC  2046a  and  is  available 
for  viewing  from  9KX)  a  jn.  to  4.-00  p-m.. 
Monday  through  Friday,  exduding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-8&-VWEF-FFFFF."  The 
public  may  copy  materid  fitim  any 
regdatoiy  dodcet  at  a  cost  of  $0.15  per 
page. 

FOR  FURTHEa  INFOmNATION  CONTACT: 

For  generd  information,  contact  the 
RCRA  Hotiine,  toll  fi^e  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technicd 
information  concerning  this  notice. 


Tolerances,  to  ei^ire  Jdy  31, 1994,  are 
established  for  theAombined  residues  of 
the  insectidde  teflu!^in  (2.3,5,6 
tetrafiuoro-4-methylphenyl)methyl-(l 
alpha.  3  oypAo)-(Z)-(±)^3-(2-chloro-3,3,3- 

trifluoro-l-propenyl)-2,2-  \....,^^contact  Robert  Kayser.  Office  of  Solid 

dimethylcydopropanecarboxylate  and        j'^'aste  (OS-343),  U.S.  Environmentd 
its  metabolite  (Z)-3-(2-chloro-3,3,3-  fl  protection  Agency.  401  M  Sti-eet  SW., 

tiifluoro-l-propenyl)2.2-  *  LWashington.  DC  20460.  (202)  382-4536. 

dimethylcyclopropanecarboxylic  acid  in  ^SUPPLEMENTARY  INFORMATION: 
or  on  the  foUowing  commodities:  \ 

1^  Background 

\.  Authority 

Under  40  CFR  280.20  and  260.22, 
facilities  may  petition  the  Agency  to 
/remove  their  wastes  fitim  hazardous 
waste  control  by  exduding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  suffident  information  to 
EPA  to  allow  the  Agency  to  determine 
(1)  that  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regdatory 
concern. 


CommoditiM 

F^rtpar 
maon 

Com,  grain,  fMd  and  pop 

Com,  loraga  and  toddar,  CaM  mtd 

pop „.     ...     „ 

0.06 
06 

(l-K  Doc.  8»-1938  Filed  1-31-69:  8:45  am] 
aajJNQ  CODE  uaft-so-N 

40  CFR  Part  261 
[SW-FRL-S512-9] 

Harardous  Waste  Managamant 
System;  Identification  and  Ustlng  of 
Hazardous  Waste;  Flnai  Exclusion 

AGENCY:  Environmentd  Protection 

Agency. 

ACTION:  Final  nde. 


b.  History  of  this  Rulemaking 

VAW  of  America  (VAW), 
Incorporated,  located  in  St  Augustine, 
Fl(Mida,  petitioned  the  Agency  to 


iy 
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exclude  from  hazardous  waste  control  a 
specific  waste  that  it  generates. 

After  evaluating  the  petition,  on  April 
29, 1968,  EPA  proposed  to  exclude 
VAWs  waste  from  the  lists  of 
hazardous  waste  under  40  CFR  281.31 
and  281.32  (see  53  FR  15417]. 

This  rulemaking  addresses  public 
t»mments  received  on  the  proposal  and 
finalizes  the  proposed  exclusion. 

n.  Dispositkn  of  Petitioa 

VAW  of  America,  incorporated,  St 
Augustine,  Florida 

/.  Proposed  Exclusion 

VAW  petitioned  the  Agency  for  an 
exclusion  of  its  wastewater  treatment 
sludge  filter  cake,  presently  listed  as 
EPA  Hazardous  Waste  No.  F019.  VAW 
based  its  petition  on  the  claim  that  the 
constituents  of  concern,  although 
present  in  the  waste,  were  in  an 
essentiaUy  immobile  form.  To  support 
its  claim  that  both  the  non-listed  and 
listed  constituents  of  concern  are  not 

»ent  in  the  wastewater  treatment 
}e  filter  cake  above  health-based 
;ls  of  concern,  VAW  submitted 
i  from  total  constituent  and  EPA 
toxidty'tealy^ses  for  all  the  EP  toxic 
metals,  nickel  and  cyanide.  These 
analyses  were  performed  on 
representative  samples  of  VAWs 
wastewater  treatment  sludge  filter  cake. 
See  53  FR  15417,  April  29, 1988.  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  VAWs  petition  for  its 
wastewater  treatment  sludge  filter  cake. 

Z  Agency  Response  to  Public  Comments 

The  Agency  received  public 
comments  on  the  proposed  rule  bom 
three  interested  parties.  One  commenter 
opposed  the  Agency's  proposed  decision 
to  exclude  VAWs  wastewater 
treatment  sludge  filter  cake.  The  second 
commenter  supported  the  Agency's 
proposed  decision.  The  same 
commenter,  however,  believed  that  it 
was  unlawful  and  inappropriate  for  the 
Agency  to  consider  site-specific  factors 
in  its  evaluation  of  delisting  petitions. 
The  third  commenter  believed  that  the 
Agency  should  modify  its  vertical  and 
horizontal  spread  (VHS]  model  to  take 
into  account  the  physical  and  chemical 
properties  of  stabilized  wastes.  (VAW 
does  not  generate  a  stabilized  waste.) 
The  third  commenter.  however,  did  not 
object  to  the  Agency's  proposed  use  of 
the  VHS  model  to  evaluate  VAWs 
waste.  The  comments  made  by  the  three 
interested  parties  are  discussed  below. 

Petition-Specific  Comments 

One  commenter  opposed  the  Agency's 
proposal  to  grant  VAW  an  exclusion  for 
five  reasons,  four  of  which  are  discussed 


in  turn  below.  The  fifth  reason  concerns 
the  inconsistencies  between  the 
Delisting  program  and  the  Land  Disposal 
Restrictions  Program  and  is  discussed  in 
a  later  section. 

The  commenter  stated  that  the 
wastewater  treatment  sludge  filter  cake 
still  exhibits  one  of  the  criteria  for  which 
it  was  listed — the  presence  of  significant 
concentrations  of  the  inorganic 
constituents  of  concern  [i.e.,  hexavalent 
chromium  and  complexed  cyanide). 

The  Agency  agrees  that  the  presence 
in  F019  wastes  of  significant  total 
constituent  concentrations  of  the 
inorganic  constituents  of  concern  was 

one  of  the  reasons  for  listing  F019    

wastes  as  "T'  (toxic)  waste.  See  40  CFR 
261.11(8)(3)fii)  and  "Background 
Document  Resoiutie  Conservation  and 
Recovery  Act  Subtitle  C,  Hazardous 
Waste  Management  Section  3001, 
Identification  and  Listing  of  Hazardous 
Waste — Electroplating  and  Metal 
Finishing  Operation,"  I960.  The  Agency, 
however,  believes  that  the  generalized 
data  presented  in  the  Backj^und 
Document  are  not  always  representative 
of  the  physical/chemical  nature  of 
specific  conversation  coating  wastes 
(hydroxide  sludges).  Specifically,  EPA 
beUeves  it  is  reasonable  to  expect  that 
as  the  total  constituent  concentration  of 
an  unbound  or  loosely  bound  metal 
present  in  a  waste  increases,  the 
potential  for  the  metal  to  leach  from  the 
waste  also  increases  (generally,  the 
higher  the  total  constituent 
concentration  of  an  unbound  or  loosely 
bound  metal,  the  higher  the  potential  EP 
leachate  concentration).  Thus,  wastes 
having  significant  total  constituent 
concentrations  of  unbound  or  loosely 
bound  metals  are  more  likely  to  impact 
the  underlying  ground  water  than 
wastes  having  lower  total  constituent 
concentrations  of  unbound  or  loosely 
bound  metals.  In  this  case,  the  metals  in 
VAWs  waste  are  tightly  bound  within 
the  waste  matrix.  Thus,  the  Agency 
believes  that  the  elevated  levels  of 
metals  present  in  VAWs  waste  should 
not  pose  a  threat  to  either  human  health 
or  the  environment  The  Agency's 
conclusion  that  the  inorganic 
constituents  of  concern  (both  Usted  and 
unlisted)  are  bound  in  the  waste  matirix 
and  thus  are  not  available  for  leaching 
is  supported  by  the  results  of  the  EP 
leachate  analyses,  which  showed  that 
only  0.18  mg/l  of  chromium  would  leach 
from  VAWs  waste  under  conditions 
similar  to  those  found  in  municipal 
waste  landfills. 

EPA  then  evaluated  the  potential 
impact  on  human  health  using  the 
maximum  EP  leachate  concentration 
and  the  vertical  and  horizontal  spread 
(VHS)  modeL  For  the  relatively  small 


volume  of  waste  generated  by  VAW,  the 
VHS  model  predicted  a  dilution  factor  of 
approximately  32.3.  The  VHS  model 
analysis  provides  a  conservative  and 
reasonable  worst-case  evaluation  of  the 
behavior  of  the  leachate  fivm  the  waste 
in  any  underlying  aquifer.  The  predicted 
compliance-point  concentrations 
resulting  from  this  conservative  analysis 
were  below  the  levels  of  concern  used 
for  delisting  purposes.  See  53  FR  15417, 
April  29, 1988,  for  a  description  of  the 
modeling;  analysis  of  VAWs  waste. 

In  delisting  evaluations,  EPA 
considers  all  the  factors  for  which  the 
waste  was  listed,  as  well  as  factors 
other  than  those  for  which  the  waste 
was  originally  listed,  that  could  cause 
the  waste  to  be  hazardous.  See  42  U.S.C 
e021(f).  For  this  specific  wastestream, 
based  on  the  above  discussion,  EPA 
does  not  believe  that  any  other  factors, 
including  elevated  total  constituent 
concentrations  of  the  inorganic 
constitutents  of  concern,  could  cause 
this  wastestream  to  present  a  hazard  to 
human  health  and  the  environment 

The  commenter  also  asserted  that  the 
Agency  only  considered  the  leachable 
levels  of  hazardous  constituents  and  did 
not  consider  waterbome  and  airborne 
dispersal  of  the  waste,  especially 
airborne  hexavalent  chromium.      I 

VAWs  waste  must  be  handled  as  a 
hazardous  waste  until  it  is  treated.  Thus, 
general  environmental  exposiue  should 
only  result  fix>m  direct  contact  with  the 
treated  material  or  surface  waters 
receiving  contaminated  ground  water,  or 
from  the  consumption  of  drinking  water 
[i.e.,  groimd  water)  contaminated  with 
leachate  derived  from  the  treated 
material.  VAWs  treated  waste  has  an 
average  moisture  content  of  66.9 
percent  Therefore,  the  Agency  believes 
that  direct  contact  from  airborne 
exposure  to  hazardous  contaminants 
from  the  treated  waste  is  unlikely. 

The  VHS  model  analysis  for  this 
wastestream  addresses  consumption  of 
contaminated  ground  water,  leaving 
contaminated  surface  water  as  the  only 
possible  source  of  environmental 
exposure.  The  Agency  acknowledges 
that  it  may  be  possible  for  surface  water 
runoff  to  transport  contaminants  from 
the  waste  to  a  nearby  surface  water 
body.  However,  the  Agency  does  not 
believe  that  such  overland  transport  of 
contaminants  is  a  reasonable  exposiu« 
route  for  the  petitioned  waste  for 
several  reasons.  First  as  described  in 
the  proposed  rule,  the  Agency  believes 
that  landfill  disposal  is  a  reasonable 
worst-case  management  scenario  for 
VAWs' waste.  As  such,  the  landfilled 
waste  will  most  likely  be  covered  daily 
(the  standard  operating  procedure  at 
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most  landfills)  and  the  landfill  itself 
most  likely  will  be  capped  upon  final 
closure.  The  Agency  does  not  believe 
that  "open-dumping"  of  the  waste  is  a 
reasonable  worst-case  management 
scenario.  Therefore,  the  waste  is 
unlikely  to  be  exposed  to  the  weathering 
or  erosion  necessary  for  any  appreciable 
amount  of  overiand  transport  to  occur. 

Secondly,  the  Agency  believes  that 
the  leachate  derived  from  this  waste 
will  not  directiy  ent<>r  a  siuface  water 
body  without  &st  travelling  through  the 
saturated  (subsurface)  zone  where 
dilution  and  attenuation  of  hazardous 
constituents  may  occur.  The  VHS  model 
takes  this  saturated  zone  into  account  as 
it  predicts  the  ultimate  fate  and 
transport  of  hazardous  constituents. 
However,  should  either  the  leachate 
derived  from  this  waste  or  the  overland 
transported  contaminants  from  this 
waste  enter  a  surface  water  body,  the 
Agency  believes  it  reasonable  to  expect 
that  the  ensuing  dilution  with  the 
surface  water  body  would  be 
significantly  greater  than  the  dilution 
which  is  currently  predicted  by  the  VHS 
model  to  occur  in  the  underlying  ground 
water  due  to  the  larger  volume  of  liquid. 
As  a  result  the  Agency  continues  to 
believe  that  under  reasonable  worst- 
case  conditions,  the  disposal  of  this 
waste  will  not  present  a  threat  to  either 
human  health  or  the  environment 

EPA  believes  the  commenter's 
concern  over  possible  exposure  to 
hexavalent  chromium  is  unjustified. 
Data  were  provided  in  the  petition 
characterizing  the  total  constituent  and 
EP  leachable  concentrations  of  both 
chromium  and  hexavalent  chromium. 
Although  the  Agency's  notice  or 
proposed  rulemaking  did  not  provide  the 
results  of  the  total  constituent  and  EP 
leachate  analyses  for  hexavalent 
chromium,  these  data  were  evaluated  by 
the  Agency,  and  are  available  in  the 
RCRA  public  docket  for  public 
inspection.  Results  provided  itom  the 
total  constituent  analyses  for 
hexavalent  chromium  indicated  that 
hexavalent  chromium  was  not  detected 
in  any  of  the  11  analyzed  samples  (at  a 
detection  limit  of  1  mg/kg).  The 
chromium  in  VAWs  waste,  therefore,  is 
at  least  99.99  percent  trivalent 
chromium.  Trivalent  chromium,  which  is 
a  natural  constituent  of  the  earth's  crust 
and  is  an  essential  human  nutrient  is 
considered  to  be  much  less  toxic  than 
hexavalent  chromium.  See  53  FR  10206, 
March  29, 1988.  As  a  result,  the  Agency 
does  not  beUeve  that  the  chromium  in 
VAWs  even  if  airborne,  could  present  a 
hazard  to  either  human  health  or  the 
environment. 


The  Agency  also  notes  that  40  CFR 
281.4(b)(6Ki)(A)  specifically  excludes 
from  RCRA  Subtitle  C  regulation, 
wastes  listed  solely  for  chromium, 
having  chromium  in  exclusively  (or 
nearly  exclusively)  trivalent  form,  even 
if  the  waste  exhibits  EP  toxicity  for 
chromitun,  as  long  as  the  waste  does  not 
exhibit  any  other  of  the  characteristics 
of  a  hazardous  waste  [i.e.,  ignitability, 
corrosivity,  reactivity,  or  EP  toxicity  for 
any  other  constituent).  This  provision 
does  not  directly  apply  to  VAWs  waste 
(since  it  was  listed  as  a  "T'  waste  and 
for  the  presence  of  complexed  cyanide). 
However,  by  analogy,  a  finding  that 
VAWs  waste  is  non-hazardous  would 
be  supported  by  this  regulatory 
provision  because  (1)  the  chromium  in 
VAWs  waste  is  at  least  99.99  percent 
trivalent  chromium.  (2)  the  waste  does 
not  contain  any  other  hazardous 
constituent  in  concentrations  of  concern, 
and  (3)  the  waste  does  not  exhibit  any 
of  the  characteristics  of  hazardous 
wastes. 

The  commenter  was  concerned 
whether  VAWs  treatment  process  could 
effectively  reduce  hexavalent  chromiiun 
to  trivalent  chromium,  because  the 
proposed  notice  did  not  present  data 
characterizing  the  effectiveness  of 
VAWs  treatment  system.  As  was  stated 
above,  data  were  provided  in  the 
petition  characterizing  the  total 
constituent  and  EP  leachable 
concentration  of  both  chromium  and 
hexavalent  chromium.  As  noted  above, 
VAWs  treatment  process  is  capable  of 
reducing  at  least  99.99  percent  of  the 
haxavalent  chromium  to  trivalent 
chromium.  Furthermore,  the  ability  of 
VAW/s  treatment  system  to  effectively 
reduce  all  hexavalent  chromiiun  to 
trivalent  chromium  is  continually 
monitored  using  an  oxidation-reduction 
protential  (ORP)  indicator.  The  Agency, 
therefore,  believes  that  the  commenter's 
concerns  are  unfounded. 

The  same  commenter  also  believed 
that  the  Agency  did  not  address  the 
possible  presence  of  hexavalent 
chromium,  and  that  EPA  should  set  a 
conditional  testing  requirement  for 
hexavalent  chromium.  The  Agency 
disagrees  with  the  commenter  for  two 
reasons:  (1)  As  noted  above,  VAWs 
analyses  did  not  detect  any  hexavalent 
chromium,  and  (2)  EPA's  hazard 
modeling  analysis  essentially  treated 
the  entire  portion  of  the  EPA  leachable 
concentration  of  chromium  as 
hexavalent  chromium  because  the 
health-based  standard  used  for 
chromium  is  based  on  the  toxicity  of  the 
hexavalent  species.  See  "Docket  Report 
on  Health-Based  Regulatory  Levels  and 
Solubilities  Used  in  the  Evaluation  of 


.Delisting  Petitions,"  June  8, 1988,  located 
in  the  RCRA  public  docket.  The  analysis 
did  not  show  a  leaching  potential  for 
hexavalent  chromium  at  a  level  of 
concern.  Additionally,  VAW  analyzed 
11  monthly  samples  for  total  constituent 
concentrations  of  hexavalent  chromium 
and  verified  that  its  treatment  system 
was  capable  of  reducing  at  least  99.99 
percent  of  all  the  hexavalent  chromium 
to  travalent  chromium.  Thus,  the  Agency 
believes  that  it  is  unnecessary  to  require 
VAW,  as  a  condition  of  its  exclusion,  to 
continually  test  its  waste  for  the 
presence  of  Hexavalent  chromium. 

EPA 's  Modeling  Approach 

One  commenter  supported  EPA's 
proposed  use  of  the  VHS  model  as 
applied  to  VAWs  petitioned  waste,  and 
strongly  supported  EPA's  assertion  that 
"it  is  inappropriate  for  the  Delisting 
Program  to  consider  extensive  site- 
specific  factors  in  its  evaluation  of 
delisting  petitions."  See  53  FR  15418  and 
53  FR  15423.  The  commenter  believed 
that  it  is  unlawful  and  inappropriate  for 
EPA  to  consider  any  site-specific  factors 
in  its  evaluation  of  dehsting  petitions. 

This  comment  does  not  pertain  to  this 
petition  or  affect  the  proposed  decision 
since  the  Agency  did  not  consider  any 
site-specific  factors  in  its  evaluation  of 
the  petitioned  waste.  The  Agency, 
therefore,  will  independently  respond  to 
this  comment  in  terms  of  a  separate 
rulemaking  petition  raising  this  issue 
with  the  Agency  (filed  by  the  Hazardous 
Wastt.  Treatment  Council). 

Although  VAWs  waste  is  not 
stabilized,  another  commenter  stated 
that  the  Agency  has  the  discretion  to 
adjust  the  VHS  model  to  account  for 
waste-specific  factors,  including 
increased  reserve  cation  exchange 
capacity  and  reduction  in  waste 
permeability.  Furthermore,  the 
commenter  asserted  that  the  Agency 
should  modify  the  VHS  model  to 
account  for  the  physical  and  chemical 
properties  of  a  stabilized  waste.  To 
support  its  claim,  the  commenter 
submitted  analytical  data  from  studies 
performed  on  its  own  stabilized  waste. 
The  same  commenter,  however,  did  not 
object  to  the  Agency's  proposed  use  of 
the  VHS  model  to  evaluate  VAWs 
waste. 

VAW  docs  not  have  a  stabilized 
waste.  However,  EPA  proposal  a 
delisting  decision  for  Roanoke  Electric 
Steel  in  the  Federal  Register  on  the  same 
day  as  the  proposed  VAW  delisting 
decision.  See  53  FR  15422,  April  29, 1988. 
Roanoke  petitioned  for  exclusion  of  a 
stabilized  waste.  Therefore,  the  Agency 
believes  the  commenter  intended  to  file 
this  comment  on  the  Roanoke  proposal, 

■       .      ■    i' 
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EPA  will  respond  to  this  comment  in  the 
final  Roanoke  decision  (to  be  published 
in  the  near  future).  If  VAW  had  a 
stabilized  waste.  EPA  would  have 
responded  to  the  comment  in  today's 
notice. 

Inconsiatencies  Between  the  Delisting 
NAvgraoi  and  the  Land  Disposal 
Sestrictiona  Program 

One  commenter  stated  that  there  are 
inconsistencies  between  delisting  levels 
proposed  for  VAW  and  the  Land 
Disposal  Restrictions  Program's  (LDRP) 
proposed  best  demonstrated  available 
technology  (BOAT)  treatment  levels  fw 
Koei  wastes.  See  53  PR  1M17.  ^prll  29. 
1968,  and  53  PR  11742.  ilqiril  8. 196a 
respectively.  (On  August  17. 1968.  the 
Agency  promulgated  BOAT  treatment 
levels  for  IC061  non-wastewater  wastes. 
See  53  FR  31138.)  ^edfically.  the 
commenter  stated  that,  although  EPA 
had  not  proposed  BDAT  treatment 
levels  for  F019  wastes,  the  total 
constituent  concentration  of  chromium 
in  VAW*s  wastewater  treatment  sludge 
filter  cake  substantially  exceeded  the 
BDAT  treatment  standards  diat  EPA 
had  proposed  for  IC061  waste,  which  are 
also  high  in  chromium.  Fortheimore,  the 
commenter  stated  that,  althougji  EPA 
had  not  vet  proposed  a  BDAT  treatment 
standard  for  F019  wastes,  it  makes  no 
smse  far  EPA  to  allow  a  waste  that 
could  not  be  iMally  disposed  of  in  a 
landfill  at  a  Snbtide  C  site— because  it 
exceeds  BDAT  levels  proposed  for 
another  chromium  beiuing  waste 
(Koei)— to  be  managed  as  a  non- 
haxaidous  waste. 

The  Agency  agrees  with  the 
commenter  that  there  are  differences  in 
approadi  between  some  of  ^  decision 
criteria  used  in  individual  li^HfHtig 
decisions  and  those  used  in  die  Land 
Disposal  Restriction  Program.  However. 
Aese  differences  are  appropriate  given 
the  separate  functions  td  Ae  two 
programs  and  dieir  different  regulatwy 
coverage.  The  Delisting  Pn»am  and  die 
LDRP  are  fundamentaUy  different  in  that 
die  Delisting  Program's  standards  are 
healdi-based  and  the  LDRFs  treatment 
standards  are  technology-based.  See 
RCRA  section  3001  (42  US.C  6821)  and 
RCRA  section  3004  (42  U.S.C  6024(m)), 
respectively.  Ute  Agency,  however, 
believes  that  both  tiae  health-based  and 
technology-based  approaches  of  the 
Delisting  Program  and  the  LDRP. 
respectively,  are  protective  of  human    * 
health  and  the  environment 
Furthermore,  even  if  BDAT  treatment 
levels  applied  t3^1isted  wastes,  it 
would  neitherbe  accurate  nor  fair  to 
compare  BDAT  treatment  levels  for  one 
specific  type  of  waste  to  a  different 


waste,  since  BDAT  standards  are 
developed  stricdy  on  a  waste-specific 
basis.  (The  Agency  notes  that  the 
treatment  technology  and  treatment 
standards  for  K061  wastes  referred  to  by 
the  commenter  were  only  proposed  at 
the  time  the  comment  was  made. 
Subsequent  to  that  proposal,  the  Agency  . 
revised  and  finalized  the  BDAT 
standards  for  Koei  wastes  based  on  an 
alternative  treatment  technology.) 

3.  final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
die  Agency  believes  diet  VAWs 
wastewater  treatment  sludge  filter  cake 
should  be  excluded  from  hazardous 
waste  control  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  VAW  of 
America.  Incorporated,  located  in  St 
Augustine.  Florida,  for  its  wastewater 
treatment  sludge  filter  cake  described  in 
its  petition  as  EPA  Hazardous  Waste 
No.  F019.  The  exclusion  only  applies  to 
the  processes  covered  by  the  original 
demonstration.  The  facility  would 
require  a  new  exclusion  if  its 
manufacturing  or  treatment  processes 
are  altered,  and  accordingly  .vould  need 
to  file  a  new  petition.  The  facility  must 
treat  waste  generated  from  chained 
processes  as  hazardous  untO  a  new 
exclusicm  is  granted. 

Although  management  of  the  waste 
covered  by  diis  petition  is  relieved  from 
Subtitle  C  furistfiction.  the  generator  of  a 
delisted  waste  must  either  treat  store, 
or  dispose  of  the  waste  in  an  onrsite 
facility,  or  ensure  that  die  waste  is 
deUvned  to  an  off-site  storage, 
treatment  or  disposal  facility,  either  of 
whidi  is  Dormitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
deUvered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recydM 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling,  or  reclamation. 

m.  UndtMl  EOsct  of  Federal  Exdusioo 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own.  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's. 
pursuant  to  section  3000  of  RCRA.  These 
more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally-i8s..ed  exclusion  fit>m  taking 
effect  in  the  State.  Since  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  [i.e.,  both  Feder^(RCRA)  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contact  their  State 
regulatory  authority  to  determine  the 


current  status  of  their  wastes  under 
State  law. 

IV.EfractfveData 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  genoating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  Ax 
months  after  promulgation  and  the  fact 
diat  a  six-month  deadline  is  not  ^ 

necessary  to  achieve  the  purpose  of    ' 
section  3010,  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act  pursuant  to  5  U&C 
553(d). 

V.  Ragulatosy  Inqwct  | 

Under  Executive  Order  12291,  EPA 
must  judge  «vhether  a  regulation  is 
"^aior"  and  therefore  subject  to  the 
requirement  of  a  Regulatoy  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
die  overaill  costs  and  economic  impact 
-  of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  acUeved 
by  excluding  waste  generated  at  a 
spedfic  famty  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact  therefore,  due  to         '    \ 
today's  rule.  ^ 

VL  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (/.e,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an  \ 

adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  is  limited  to  one 


facility.  Accordingly,  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Paperwork  Raductioa  Ad 

Information  coUection  and 
recordkeeping  reqtiirements  assodated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-^11. 44  U.S.a  Chapter  35) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Date:  January  26, 1989. 
laffoy  D.  DraU, 

Deputy  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  dtation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Seca.  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  eei2(a).  0821,  and  6822). 

2.  In  Table  1  of  Appendix  DC.  add  the 
following  wastestream  in  alphabetical 
order. 

^ipoidix  K— Wastes  Exduded  Under 
§§260.20  and  260Ja 


1.— Waste  Excluded  From  Non- 
Speofic  Sources 


adKty  Address  Waste  description 


VAW  of 

St 

Wastewater 

America 

Augustine, 

treatment  sludge 

Incorporat- 

Florida. 

finer  cake  (EPA 

ed. 

Hazardous  Waste 
No.  F019) 
generated  from 
the  chemical 
conversion  coating 
of  aluminum.  This 
SKckision  was 
publshsdon 
Fetouary  1, 1969. 

• 

•             • 

•                         • 
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f.  For  more  effident  operation, 
the  Maritime  Administration  (MARAD) 
is  issuing  diis  final  rule  to  amend  the 
procedure  by  which  subsidy  for  the 
operation  of  bulk  cargr^  vesoels  in  the 
foreign  commerce  of  the  United  States  is 
determined.  The  final  rule  permits  the 
regression  by  one  year  of  the  U.S./ 
foreign  cost  relationship  used  in  the 
determination  of  wage  subsidy  rates, 
and  adjusts  the  period  of  exchange  rate 
experience  used  in  wage  rate 
calculations. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  3, 1989,  for  application  to  the 
wage  rate  year  beginning  July  1, 1988, 
and  the  rate  year  from  other  items 
beginning  January  1, 1989. 
FOR  fuhtner  nffOfWATiON  contact: 
Arthur  B.  Sforza,  Director,  Office  of  ^p 
Operating  Assistance,  Maritime 
Administration,  Washington,  DC  2059a 
Tel.  (202)  366-2323. 

SUPPLEMENTAIIY  MFOmiATION:  On  April 
26, 1988,  MARAD  published  in  die 
Federal  Register  (53  FR  14821)  a  notice 
of  proposed  rulemaking  (NI^IM)  to 
amend  the  regxilation  goveming  the 
procedure  by  which  subsidy  for  the 
operation  of  bulk  vessels  in  the  foreign 
commerce  of  the  United  States  is 
determined.  The  proposed  amendment 
would  permit  the  regression  by  one  year 
of  the  U.S./foreign  cost  relationship 
used  in  the  determination  of  wage 
subsidy  rates,  and  would  adjust  the 
period  of  exchange  rate  experience  used 
in  wage  rate  calculations. 

MARAD  has  recalled  permanenUy  its 
Foreign  Maritime  Representatives 
whose  responsibilities  included  the 
collection  of  foreign  wage  cost 
information  used  in  the  calculation  of 
wage  subsidy  rates.  The  elimination  of 
MARAD's  foreign  posts  delays  the 
collection  of  foreign  wage  cost  data 
applicable  to  the  annual  subsidy  rate 
calculations. 

To  avoid  potential  delays  in  the 
finalization  of  wage  subsidy  rates  while 
continuing  to  maintain  a  fair  and 
reasonable  determination  of  the  U.S./ 
foreign  wage  cost  differential,  MARAD 


is  flmpnrting  1 252.31(f)  to  provide  for  the 
comparison  of  U.S.  and  foreign  wage 
costs  as  of  January  1  of  the  fiscal  year 
preceding  tiie  subsidized  fiscal  year.  He 
percentage  relationship  of  foreign  to 
U.S.  wage  costs  resulting  from  the 
ctHBparison  would  be  applied  to  the  full 
U.S.  wage  costs  determined  as  of 
January  1  of  the  subsidized  fiscal  year  to 
derive  the  corresponding  foreign  wage 
amount  used  in  the  subsidy  rate 
calculation.  Foreign-flag  competititm 
would  continue  to  be  identified  on  the 
basis  of  data  as  of  January  1  of  the  year 
preceding  January  1  of  the  subsidized 
year. 

MARAD  is  also  amending  {  252.3(f)  to 
provide  that  the  exchange  rates  used  to 
convert  the  foreign  wage  cost  estimates 
into  U.S.  dollars  are  the  average  end- 
month  exchange  rates  for  the  period  July 
through  Jime  that  includes  the  Jantiary  1 
for  whidi  the  foreign  costs  are 
determined.  Hie  r^ulation  presendy 
provides  a  seven-month  period  for 
exchange  rates  to  permit  timely  ODS 
rate  calculations.  However,  the  < 

regression  of  the  U.S./foreign  wage  cost 
comparison  by  one  year  would  permit 
the  use  of  exdiange  rates  for  a  twelve- 
month period  without  delaying  final  rate 
calculations.  MARAD  considers  the  use 
of  twelve  months  of  exchange  rates 
preferable  to  the  shorter  seven-month 
period. 

The  NPRM  provided  a  period  of  public 
comment  that  expired  on  Jime  27, 1988. 
No  written  comments  were  received. 
TTierefore,  the  proposed  amendments 
are  being  published  as  a  final  rule.  The 
final  rule  also  indudes  a  darifying 
amendment  with  respect  to  data 
submission  requirements  for  die 
determination  of  ODS  rates  for 
maintenance  and  repairs  in  §  252,32. 

Analysis  of  Regulatory  Impacts 

This  amendment  has  been  reviewed 
imder  Executive  Order  12291.  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effed 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries,  Federal  State  or  local 
governments,  agendes,  or  geographic 
regions.  Furthermore,  it  will  not 
adversely  affect  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  amendment  is  not  significant 
within  the  definition  in  DOTs 
Regulatory  Polides  and  Procedures,  49 
FR  11034  (1979),  in  part  because  it  does 
not  involve  any  change  in  important 
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Departmental  policies.  Because  the 
economic  impact  shoidd  be  minimal, 
further  regulatory  evaluation  is  not 
necessary.  Moreover,  die  Maritime 
Administrator  certifies  tiiat  this 
amendment  «vill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smsll  entities. 

This  amendment  does  not 
significantly  affect  the  environment  An 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969.  It  has 
also  been  reviewed  trader  Executive 
'  Order  12612.  Federalism,  and  it  hasbeen 
determined  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment 

Finally,  the  amendment  is  exempt 
from  the  Paperwork  Reduction  Act 
because  it  does  not  include  new 
information  requirements. 

List  of  SubjecU  in  46  CFR  Part  252 

^        Bulk  commodities,  bulk  cargo  vessels, 
■   ODS  program,  water  transportation. 
Accordingly,  46  CFR  Part  252  is 
amended  as  follows: 

PART  2S2-{AMENOEO] 

1.  The  authority  citation  for  Part  252  is 
revised  to  read  as  follows: 

Authority:  Sees.  204(b).  603. 606  Merchant 
Marine  Act  1938.  as  amended  (46  App.  U.S.C. 
1114(b),  1173, 1176);  49  CFR  1.66 

2.  Section  2S2.31(f)  intiroductory  text 
(f](2]  and  (f)(3)  inti^uctory  text  are 
revised  to  read  as  follows: 

f  2S2i42   WaQss  of  ofNcsfs  and  cfMra> 

*  •        •       •        *  i        ' 

(f)  Method  of  calculating  foreign  wage 
costs.  The  foreign  wage  cost  (FC)  of  the 
principal  foreign-flag  competitor  and  the 
comparable  WC  of  the  subsidized  vessel 
are  matched  as  of  January  1  of  the  last 
fiscal  year  preceding  the  subsidized 
fiscal  year  for  purposes  of  determining 
the  wage  cost  of  the  principal  foreign 
flags.  The  following  procedures  are 
used: 

•  •       •       •       • 

(2)  Method.  The  method  of  calculating 
FC  shall  be  the  same  as  that  used  for 
WC.  provided  that  it  is  possible  to 
obtain  foreign  cost  data  on  the  same 
basis  as  wage  cost  data.  Preference 
shall  be  given  to  pricing  out  for  fixed 
costs  and  to  cost  experience  for  variable 
costs.  Where  applicable,  foreign 
currencies  shall  be  converted  into  U.S. 
currency  equivalents  by  using  the 
average  of  end-month  exchange  rates 
for  die  period  July  through  Jime  that 
includes  the  January  1  for  whidi  FC  is 
calculated.  The  exchange  rates  shall  be 
obtained  from  the  publication. 


"International  Financial  Statistics", 
published  monthly  by  die  Intemational 
Monetary  Fund.  If  exchange  rates  for 
particular  foreign  currencies  are  not 
available  in  this  publication,  they  shall 
be  obtained  from  the  United  States 
Department  of  the  Treasury. 

(3)  Foreign  wage  costs.  The  per  diem 
composite  foreign  wage  cost  is 
determined  by  multiplying  the  per  diem 
WC  ior  the  U.S.  ship  type,  calculated  as 
of  January  1  of  the  subsidized  fiscal 
year,  by  die  ratio  of  FC  to  WC 
calculated  as  of  January  1  of  the  last 
fiscal  year  preceding  the  subsidized 
fiscal  year.  The  following  is  a  sample 
calculation  of  the  foreign  percentage. 
•        *        •        •        • 

3.  Section  252.32(cK2)  is  revised  to 
read  as  foUowsiK^. 

§252.92    WaQsa o< ofltosfs ana Cfwa 

(2)  Data  submiaaion  requirement.  Im 
operator  is  required  to  submit  a  Subsidy 
Repair  Summary  (Form  MA-140) 
quarterly  in  accordance  with  46  CFR 
Part  272.  At  MARAD's  request  die 
operator  shall  also  provide  a  schedule 
indicating  the  date  and  site  of  the  two 
most  recent  drydodiings  for  each 
subsidized  vessel. 

By  order  of  the  Maritime  Administrator. 

Date:  January  27, 1889. 
)MM«B.8aaiL 

Secretary,  Maritime  Adminiatration. 
(FR  Doc.  89-2325  Filed  1-31-80;  8:45  am) 
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46  CFR  Part  2S2 
(Docket  NaR-1 18] 
RIN  213>-AA«7 

Qanerai  ProMdurM  f or  D«t«rmlnlng 
Oporating-OMtarantlal  SuiMidy  for 
UnorVMMto 

AOENCV:  Maritime  Administration, 
Department  of  Transportation. 
action:  Final  rule. 

summary:  For  more  efficient  operation, 
the  Maritime  Administration  (MARAD) 
is  issuing  this  final  rule  to  amend  the 
procedures  for  determining  op>erating- 
differential  subsidy  (ODS)  for  liner 
vessels  operated  in  die  foreign 
commerce  of  the  United  States.  The  final 
rule  permits  the  regression  by  one  year 
of  the  U.S./foreign  cost  relationship 
used  in  the  determination  of  wage 
subsidy  rates,  and  adjusts  the  period  of 
exchange  rate  experience  used  in  wage 
rate  calculations. 

VFICnvi  OATC  This  rule  is  effective 
March  3, 1989,  for  appUcation  to  the 


wage  rate  year  beginning  July  1, 1968, 
and  die  rate  year  for  other  items 
beginning  January  1, 1989. 

PON  RINTHai  INTONtlATION  eONTACT 

Arthur  E  Sforza,  Director.  Office  of  Ship 
Operating  Assistance,  Maritime 
Administration,  Washington,  DC  20590. 
Telephone  (202)  366-2323.  | 

SUPPLCMnTARV  INrONMATIOM:  On  April 
26, 198a  MARAD  published  in  die 
Fadaral  Register  (53  FR  14822)  a  notice 
of  proposed  rulemaking  (NPRM )  to 
amend  the  regulation  governing  the 
procedures  for  determining  ODS  for 
liner  vessels  operated  in  the  foreign 
commerce  of  the  United  States.  The 
proposed  amendment  would  permit  the 
regression  by  one  year  of  the  U.S./ 
foreign  cost  relationship  used  in  die 
determination  of  wage  subsidy  rates, 
and  would  adjust  the  period  of  exchange 
rate  experience  used  in  wage  rate 
calculations. 

MARAD  has  recalled  permanendy  its 
Foreign  Maritime  Representatives 
whose  responsibilities  included  the 
collection  of  foreign  wage  cost 
information  used  in  the  calculation  of 
wage  subsidy  rates.  The  elimination  of 
MARAD's  foreign  posts  delays  the 
collection  of  foreign  wage  cost  data 
applicable  to  the  annual  subsidy  rate 
calculations. 

To  avoid  potential  delays  in  the 
finalization  of  wage  subsidy  rates  while 
continuing  to  maintain  a  fair  and 
reasonable  determination  of  the  U.S./ 
foreign  wage  cost  differential.  MARAD 
is  amending  9  282.21(f)  to  provide  for  the 
comparison  of  U.S.  and  foreign  wage 
costs  as  of  January  1  of  the  fiscal  year 
preceding  the  subsidized  fiscal  year.  The 
percentage  relationship  of  foreign  to 
U.S.  wage  costs  resulting  from  the 
comparison  would  be  applied  to  the  full 
U.S.  wage  costs  determined  as  of 
January  1  of  the  subsidized  fiscal  year  to 
derive  the  corresponding  foreign  wage 
amount  used  in  the  subsidy  rate 
calculation.  The  foreign  flags  for  which 
the  wage  cost  determination  are  made 
would  continue  to  be  those  flags 
identified  on  the  basis  of  data  from  the 
penultimate  calendar  year  preceding 
January  1  of  the  subsidized  year. 

MARAD  is  also  amending  8  282.21(f) 
to  provide  that  the  exchange  rates  used 
to  convert  the  foreign  wage  cost 
estimates  into  U.S.  dollars  are  the 
average  end-month  exchange  rates  for 
the  period  July  through  June  that 
includes  the  January  1  for  which  the 
foreign  costs  are  determined.  The 
regulation  presently  provides  a  seven- 
month  period  for  exchange  rates  to 
permit  timely  ODS  rate  calculations. 
However,  the  regression  of  the  U.S./ 


.  ,^ 
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foreign  wage  cost  comparison  by  one 
year  would  permit  the  use  of  exchange 
rates  for  a  twelve-month  period  without 
delaying  final  rate  calculations.  MARAD 
considers  the  use  of  twelve  months  of 
exchange  rates  perferable  to  the  shorter 
seven-month  period. 

The  NPRM  provided  a  period  for 
public  comment  that  expired  on  June  27, 
1988.  Written  comments  were  received 
bom  one  party,  Matson  Navigation 
Company,  Inc.  (Matson),  on  June  27, 
1988.  Matson  is  an  unsubsidized  carrier 
that  operate^ exclusively  in  the 
domestic  trades  including  a  service  from 
Hawaii  to  the  U.S.  West  Coast. 
American  President  Lines,  Ltd.  (APL),  a 
subsidized  operator,  has  applied  for 
service  to  and  from  Hawaii  as  part  of 
the  company's  service  from  the  U.S. 
West  Coast  to  the  Far  East.  A  hearing 
has  commenced  under  section  805(a), 
Merchant  Marine  Act  1936,  as  amended 
(46  App.  U.S.C  1223).  in  which  Matoon 
has  intervened. 

Matson  focused  its  attention  on  the 
receipt  of  subsidy  by  ODS  conb-actors 
operating  subsidized  vessels  in  "mixed 
voyages"  in  which  cargo  is  carried  in 
both  domestic  and  foreign  commerce. 
Matson's  basic  contention  is  that 
procedures  currendy  followed  in  the 
administration  of  the  ODS  program 
allow  payment  of  wage  subsidy  in 
excess  of  the  amount  required  to  place 
ODS  operators  on  a  cost  parity  with 
their  principal  foreign  competitors  and, 
therefore,  create  an  unfair  competitive 
advantage  against  the  unsubsidized, 
exclusively  domestic  operators.  Matson 
maintains  that  under  certain  conditions 
(a  continually  declining  U.S.  dollar  vis- 
a-vis other  foreign  currencies)  a 
nonsubsidized  operator  is  further 
disadvantaged  by  a  rate  methodology 
which  does  not  include  current  full-year 
^«M:hange  rates  applied  to  current 
forfeign  wage  cost  data.  Matson  urges 
the  return  to  a  system  that  requires  the 
use  of  current  fiUl-year  exchange  rates 
applied  to  current  foreign  wage  cost 
data. 

Matson's  basic  contention  that 
procedures  currentiy  used  for  the 
calculation  of  ODS  allow  payment  of 
wage  subsidy  in  excess  of  parity  refers 
to  arguments  that  the  operator  put  forth 
in  Docket  S-801,  the  section  805(a) 
hearing  in  which  Matson  intervened. 
Matson  contends  that  the  indexing 
system  adopted  in  the  1970  amendments 
to  the  Merchant  Marine  Act  1936,  along 
with  the  1986  regulations  adopted  by 
MARAD  (46  CFR  282)  which  base  ODS 
payments  on  estimates  with  periodic 
prospe.  tive  adjustments,  creates  a 
system  in  which  operators  may  be  paid 
ODS  in  excess  of  parity.  This  argument 


is  used  as  a  prelude  to  the  specific 
complaints  diet  Matson  has  with  the 
proposed  amendments^A8  Matson  does 
not  seek  to  argue  the  merf  ts  of  the  1970 
amendments  or  the  1986  i^gulations  in 
this  rulemaking  proceediQ^.  and 
inasmuch  as  these  arguments  are 
beyond  the  scope  of  this  final  rule, 
MARAD  will  not^dress  those 
contentions^ 

However,  Matson's  specific  objections 
to  this  final  rule  are  directed  at  the  very 
basis 'of  the  changes  incorporated  in  this 
rule,  and  merit  review.  Matson's 
complaints  are  twofold:  (1)  That  a 
twelve  month  cycle  should  be  employed 
in  the  determination  of  a  final  exchange 
rate,  as  opposed  to  the  seven  month 
cycle  that  is  now  being  used;  and  (2) 
that  the  full  year  employed  to  determine 
the  final  exchange  rate  should 
correspond  to  the  current  twelve  month 
subsidy  rate  period.  July  to  July,  and 
that  the  exchange  rates  should  be 
applied  to  foreign  wage  costs 
determined  for  that  period. 

MARAD's  principal  goal  in  adopting 
and  implementing  46  CFR  282  in  1986 
was  to  provide  a  means  for  determining 
and  paying  subsidy  in  a  more  timely  and 
more  predictable  manner.  This  enables 
operators  receiving  ODS  to  budget  and 
to  plan  more  accurately.  To  accomplish 
a  more  timely  determination  of  ODS,  the 
current  procedures  in  46  CFR  282 
reduced  the  period  for  analysis  of  end- 
month  exchange  rates  from  twelve 
months  (July  to  July)  to  seven  months 
(July  to  January).  Exchange  rates  from 
the  seven  months  are  applied  to  the 
current  foreign  wage  data  to  determine 
foreign  wage  costs.  The  regression  of  the 
U.S./foreign  wage  cost  comparison  by 
one  year  as  proposed  in  the  NPRM 
permits  the  use  of  exchfinge  rates  for  a 
twelve-month  period  without  delaying 
final  rate  determinations. 

Matson  agrees  that  MARAD  should 
return  to  a  twelve-month  exchange  rate 
cycle.  However,  Matson  further  urges  a 
return  to  the  procedure  that  MARAD 
formerly  used,  that  is,  the  foreign  wage 
costs  used  in  the  ODS  rate  calculation 
should  be  determined  by  applying  the 
current  year  exchange  rates  to  the 
current  year  foreign  wage  cost  data. 

Matson  argues  that  by  regressing  data 
a  full  year,  unsubsidized  operators  will 
be  disadvantaged  vis-a-vis  ODS 
operators  on  "mixed  voyages,"  in 
periods  when  the  U.S.  dollar  is  in  a 
continual  decline  in  comparison  with 
foreign  currencies.  Under  this  scenario, 
the  difference  between  U.S.  and  foreign 
wages  continues  to  shrink.  Therefore, 
the  difference  between  the  currencies 
and  exchange  rates  is  greater  at  the 
close  of  the  regressed  year  than  in  the 


current  year.  The  subsidy  rate  will  .also 
be  greater  at  the  close  of  the  regressed 
year  than  duringJhe  rate  year.  This 
aigument  isixnTect,  as  far  as  it  goes. 
However,  Matson  views  the  situation 
fixjm  only  a  single  approach.  While  a 
declining  U.S.  dollar  is  the  current 
economic  scenario,  historically  the  U.S. 
dollar  has  both  increased  and  decreased 
vis-a-vis  foreign  currencies.  In  other 
words,  the  recent  decline  of  the  U.S. 
dollar  should  not  be  viewed  as  a 
permanent  situatioa  In  those  situations 
where  the  U.S.  dollar  is  strengthening. 
^  Matson's  contention  with  respect  to  the 
ODS  operator  having  an  advantage 
would  be  reversed.  Furthermore,  it  is 
difficult  to  imagine  that  a  nonsubsidized 
operator  could  be  seriously 
disadvantaged  under  any  scenario. 
Section  605(a)  of  the  Merchant  Marine 
Act  provides  that  for  subsidized 
voyages  having  a  domestic  cargo  leg, 
ODS  for  the  entire  voyage  is  reduced  by 
the  same  ratio  that  the  domestic  cargo 
revenue  bears  to  the  gross  revenue 
derived  from  the  entire  voyage. 

The  Merchant  Marine  Act  1936,  as 
amended,  provides  that  ODS  is  based  on 
a  fair  and  reasonable  estimate  of  foreign 
costs.  The  current  procedures  in  46  CFR 
Part  282  and  the  proposed  procedures 
with  respect  to  wage  cost  regression 
conform  to  that  requirement.  MARAD 
also  does  not  believe  that  Matson's 
objections  to  the  proposed  rulemaking 
are  sufficientiy  compelling  to  prevent 
MARAD  from  adopting  the  proposed 
procedures  as  a  Final  Rule. 

Analysis  of  Regulatory  Impacts 

This  amendment  has  been  reviewed 
imder  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthermore,  it  will  not 
adversely  affect  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
dompstic  or  export  markets.  >' 

This  amendment  is  not  significant 
within  the  definition  in  DOTs 
Regulatory  Policies  and  Procedures,  49 
FR  11034  (1979),  in  part  because  it  does 
not  involve  any  change  in  important 
Departmental  policies.  Because  the 
economic  impact  should  be  minimal, 
further  regidatory  evaluation  is  not 
necessary.  Moreover,  the  Maritime 
Administrator  certifies  that  this 
amendment  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities. 

This  amendment  does  not 
signiflcantly  affect  the  environment.  An 
environmental  Impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  19Qa  It  has 
also  been  reviewed  under  Executive 
Order  12812,  Federalism,  and  it  has  been 
determined  that  it  does  not  have 
sufficient  impUcations  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Finally,  the  amendment  is  exempt 
from  the  Paperworii  Reduction  Act 
because  it  does  not  include  new 
information  requirements. 

list  ol  Sublacts  ia  «•  CFR  Part  2S2 

Liner  cargo  vessels,  ODS  program. 
Water  transportation. 

Accordingly,  46  CFR  Part  282  is 
amended  as  follows: 

PART  282-{AliEM)EO] 

1.  The  authority  citation  for  Part  282  is 
revised  to  read  as  foUowK 

Aalharttr  Sacs.  aO«(b),  603.  e06  MerGhant 
Marine  Act  1936,  as  amendMl  (46  App.  U.8.C. 
1114(b).  1173. 1176);  46  CFR  \M. 


2.  Section  282^(f)  introductory  text, 
(f)(2),  and  (f)(3)  introductory  text  are 
revised  to  read  as  follows: 

fai2.t1    Wages  of  ttfllefs  and  crawa. 

(t\  Method  of  calculating  foreign  wage 
costs.  The  foreign  wage  cost  (FC)  of  the 
principal  foreign-flag  competitors  and 
the  comparable  WC  of  the  subsidized 
vessel  are  matched  as  of  January  1  of 
the  last  fiscal  year  preceding  the 
subsidized  fiscal  year  for  purposes  of 
determining  the  wage  cost  of  the 
principal  foreign  flags.  The  following 
procedures  are  used: 
*       •       •        •       •  >,        • 

(2)  Method  The  method  of  calculating 
FC  shall  be  the  same  as  that  used  for 
WC,  provided  that  it  is  possible  to 
obtain  foreign  cost  data  on  the  same 
basis  as  wage  cost  data.  Preference 
shall  be  given  to  pricing  out  for  fixed 
costs  and  to  cost  experience  for  variable 
costs.  Where  applicable,  foreign 
currencies  shall  be  converted  into  U.S. 
currency  equivalents  by  using  the 
average  of  end-month  exchange  rates 
for  the  period  July  through  June  that 
includes  the  January  1  for  which  FC  is 


calculated.  The  exchange  rates  shall  be 
obtained  from  the  publication. 
"International  Financial  Statistics," 
published  monthly  by  the  International 
Monetary  Fund.  If  exchange  rates  for 
particular  foreign  currencies  are  not 
available  in  this  publication,  they  shall 
be  obtained  from  the  United  States 
Department  of  the  Treasury. 

(3)  Foreign  wage  costs.  The  per  diem 
composite  foreign  wage  cost  is 
determined  by  multiplying  the  per  diem 
WC  for  the  U.S.  ship  type,  calculated  as 
of  January  1  of  the  subsidized  fiscal 
year,  by  the  ratio  of  FC  to  WC 
calculated  as  of  January  1  of  the  last 
fiscal  year  preceding  the  subsidized 
fiscal  year.  The  foUowing  is  a  sample   - 
calculation  of  the  foreign  cost 
percentage. 

By  order  of  the  Maritiine  Administrator. 

Date:  January  27, 196e.  i 

fames  E.  Saari.  '' 

Secretary.  Maritime  Admini$tration. 
[FR  D<)c.  as-2p4  Filed  1-31-60;  8:46  amj 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the 
proposed  issuance  of  rutes  and 
regulations.  The  purpose  of  these  noticee 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  njle 
maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  end  Plant  Health  Inapeotion 
Service 

9  CFR  Part  92 
[Dockat  No.  e»-009) 

ImportatioaofBinto 

AQENCV:  Animal  and  Rant  Health 

Inspection  Service,  USDA. 

ACTION:  Notice  of  extension  of  comment 

period. 


:  We  are  extending  the 
comment  period  for  a  proposed  rule  that 
would  amendth/regulations  governing 
the  importation  of  animals  and  animal 
products  to  allow  birds  that  originate  in 
the  United  States,  and  the  offspring  of 
those  birds,  to  be  imported  under 
specified  conditions  from  an  approved 
closed  breeding  facility  without 
quarantine  in  the  United  States.  This 
extension  will  provide  interested 
persons  with  additional  time  in  which  to 
prepare  comments  on  the  proposed  rule. 
DATES:  Consideration  will  be  given  only 
to  written  comments  that  are 
postmarked  or  received  on  or  before 
March  8, 1089. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Helene  R. 
Wright,  Chief,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  USDA. 
Room  866,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  86-101.  Comments  received 
may  be  inspected  at  USDA,  Room  1141. 
South  Building,  14th  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

ran  FURTHER  INFORMATION  CONTACT: 

Wade  H.  Ritchie,  Staff  Microbiologist 
Import-Export  Animals  Staff.  VS. 
APHIS.  USDA,  Room  764.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  438-8590. 
SUPPLEMENTARY  MFORMATION:  On 
iber  6. 1888.  we  published  in  die 


Federal  Register  (53  FR  49193,  Docket 
No.  86-101)  a  proposed  rule  that  would 
amend  the  relations  in  9  CFR  Part  92 
governing  the  importation  of  animals 
and  animal  products.  The  proposed  rule 
would  establish  provisions  allowing 
birds  to  be  imported  into  the  United 
States  without  quarantinajn  the  United 
States,  if  the  birds  are  imported  under 
specified  conditions  from  a  country  free 
of  viscerotropic  velogenic  Newcastle 
disease,  irom  a  closed  breeding  facilty 
containing  only  birds  that  originated  in 
the  United  States  and  the  offspring  of 
those  birds.  Comments  on  the  proposed 
rule  were  required  to  be  postmarked  or 
received  on  or  before  February  6, 1989. 

We  have  received  requests  from 
several  industiy  representatives  to 
extend  the  comment  period  on  the 
proposed  rule.  In  response,  we  are 
extending  the  ommnent  period  so  that 
we  may  consider  all  written  comments 
postmarked  or  received  on  or  before 
March  8, 1989.  This  action  will  allow  the 
requestors  and  all  other  interested 
persons  additional  time  to  prepare 
comments. 

Done  at  Wasliington,  DC,  this  26(h  day  of 
January  1989 

James  W.  Glosaer, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  86-2278  Filed  1-31-89:  8:45  am] 
MLUNQ  CQOC  S4W44-II 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20       ^ 
[Docket  Na  PRM-aa-19] 

GE  Stockholders  Alliance;  Receipt  of 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

action:  Petition  for  rulemaking:  notice 

of  receipt 


SUMMARY:  The  Commission  is  publishing 
for  public  comment  a  notice  of  receipt  of 
a  petition  for  rulemaking  dated  October 
31, 1988,  which  was  filed  with  the 
Commission  by  the  GE  Stocklu^den 
Alliance.  The  petition  was  docketed  by 
the  Commission  on  November  2. 1988, 
and^as  been  assigned  Docket  No.  PRM- 
20-19.  Tlie  petitioner  requests  that  the 
Commission  amend  its  regulations  to 
require  tttat  a  detectable  odor  be 


injected  into  the  emissions  of  nuclear 

power  plants  and  other  nuclear 

processes  over  which  the  .NRC  has 

jurisdiction. 

DATE:  Submit  comments  by  April  3, 1989. 

Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

For  a  copy  of  the  petition,  write  the 
Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Adminisfration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

The  petition  and  copies  of  comments    ■ 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Sb^et  NW.,  Lower  Level, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  T.  Lesar,  Acting  Chief,  Rules 
Review  Section,  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  o' Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone:  301-492-8926  or  Toll  Free: 
800-368-5642.  n^ 

SUPPtBiENTARY  INFORMATION:  The 
petitioner  requests  that  the  NRC  issue  a 
regulation  to  require  that  a  detectable 
odor  be  injected  into  the  emissions  of 
nuclear  power  plants  and  other  nuclear 
processes  over  which  the  NRC  has 
jurisdiction.  The  petitioner  requests  that 
the  suggested  requirement  be  imposed 
through  an  emergency  rulemaking.  The 
petition  would  require  an  amendment  to 
the  regulations  contained  in  10  CFR  Part 
20.  Part  20  contains  the  Commission's 
Standards  for  Protection  Against 
Radiation.  A  requirement  c^  the  type 
requested  by  the  petitioner  would  result 
in  the  addition  of  the  provision  to 
§  20.106,  "Radioactivity  in  Effluents  to 
Unrestricted  Areas." 

The  petitioner  believes  that 
compliance  with  the  suggested 
requirement  by  Commission  licensees 
would  immeasurably  improve  the  health 
and  safety  of  the  public  by  providing  for 
early  detection  of  radiation  leaks.  The 
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petitioner  states  that  a  detectable  odor 
wodd  give  the  public  nolice  of  the  need 
to  take  health-protective  measures. 

The  petitioner  states  that  scientific 
sbidies  prove  that  even  the  smallest 
amount  of  ionizing  radiation  may  cause 
harmful  health  effects.  The  petitioner 
states  that  there  is  ample  evidence  that 
radiation  causes  increased  infant 
mortality,  genetic  abnormalities,  cancer. 
and  a  lowering  of  the  immune  system 
which  makes  the  body  more  susceptible 
to  disease.  The  petitioner  states  that 
records  demonstrate  that  radiation 
plumes  are  erratic  and  unpredictable  in 
their  dispersion  upon  release  because  of 
varying  weather  and  geo-physical 
characteristics  of  the  terrain. 

The  petitioner  also  states  that  the 
natural  gas  industry  observed  the 
danger  of  odorless,  colorless  gas  in  its 
original  state,  and  now  requires 
inexpensive,  non-toxic,  recognizable 
odors  to  be  injected  into  gas  for 
commercial  and  domestic  use.  The 
purpose  of  the  odor-additive  is  to  help 
people  detect  gas  leaks,  and  thereby 
provide  confidence  that  the  use  of  gas  is 
safe. 

Dated  at  Rockville,  Maryland,  this  27th  day 
.    of  )anuary,  1969. 

For  the  Nuclear  Regulatory  Commission. 
SunMl ).  CUlk. 
^      Secretary  of  the  Commission. 

[FR  Do&  80-2296  Filed  1-31-69;  8:45  am] 


FEDERAL  TRADE  COMMISSION 

J     16  CFR  Part  414 

Trada  Regulation  Rula;  Deception  aa 
to  Traiiaiator  Count  of  Radio 
Racalvtng  Sata,  Including  Tranaealvara 

AOINCV:  Federal  Trade  Commission. 
action:  Advance  Notice  of  Proposed 
Rulemaking  (ANTO). 


:  The  Federal  Trade 
Commission  announces  its  intention  to 
begin  a  rulemaking  proceeding  for  the 
trade  regulation  rule  concerning 
deception  as  to  transistor  count  of  radio 
receiving  sets,  including  transceivers 
(•Transistor  Rule"  or  "Rule").  The 
proceeding  %vill  address  whether  the 
Transistor  Rule  should  remain  in  effect 
without  changes  or  should  be  repealed 
The  Commission  invites  public  comment 
on  how  the  Transistor  Rule  has  affected 
consumers,  business  and  others. 
Because  the  Rule  contains  no 
information  collection  requirements,  the 
Commission  is  not  specifically  seeking 
comments  as  to  whether  the  Rule 
imposes  unnecessary  recordkeeping  and 
disclosure  requirements  (Paperwork 


Reduction  Act  44  U.S.C.  3501-3518). 
Further,  the  Rule  has  not  had  significant 
economic  impact  on  small  entities  so  no 
comments  are  sought  pursuant  to  the 
Regulatory  Flexibility  Act.  5  U.S.C  001 
eLseq. 

DATia:  Written  comments  will  be 
accepted  until  March  3, 1989. 
ftPPWftf  Written  comments  should  be 
addressed  to  the  Secretary,  Federal 
Trade  Coounission.  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Wash^on,  DC  20580.  All  comments 
should  be  captioned:  "ANFR 
Comment — ^Transistor  Rule." 
ran  nmTHDi  MramiA-noN  contact: 
Robert  E.  Easton.  Esq.,  Special 
Assistant— Enforcement.  (202)  326-3029, 
Bureau  of  Consimier  Protection,  Federal 
Trade  Commission,  Washington,  DC 
20580. 
aUPPLmENTARV  MrOMIATION: 

Part  A-^ackground  Inf ormatioQ 

This  notice  is  being  pubUshed 
putsoAit  to  section  18  of  the  Federal 
rrade  Commission  Act,  15  U.S.C.  57a  et 
seq.,  the  provisions  of  Part  1,  Subpart  B 
of  the  Commission's  Rules  of  Practice, 
16  CFR  1.7,  and  5  U.S.C.  551.  et  seq.  This 
authority  permits  the  Commission  to 
promulgate,  modify  and  repeal  trade 
regulation  rules  that  define  with 
specificity  acts  or  practices  that  are 
unfair  or  deceptive  in  or  affecting 
Commerce  within  the  meaning  of  section 
5(a)(1)  of  the  FTC  Act.  15  U.S.C  45. 

The  Transistor  Rule  declares  that  it  is 
an  unfair  method  of  competition  and  an 
unfair  or  deceptive  act  or  practice  in 
connection  with  the  sale  of  radio 
receiving  sets  including  transceivers  to 
represent  directly  or  by  implication  that 
a  radio  set  contains  a  specified  number 
of  transistors  when  the  transistors 
counted  do  not  function  to  detect 
amplify  or  receive  radio  signals. 

"Hie  Transistor  Rule  was  adopted  on 
May  14, 1968  and  became  effective  on 
December  10, 1968. 

Part  B— Objectives 

The  objective  of  this  rulemaking 
proceeding  is  to  determine  whether  the 
Commission's  Transistor  Rule  Should 
remain  in  effect  without  changes  or  be 
repealed.  To  assist  the  Commission  in 
reaching  its  determination,  the 
Commission  will  seek  evidence  on  the 
following  factual  issues:  (1)  Whether 
there  are  any  benefits  firom  the 
Transistor  Rule  and.  if  so,  whether  they 
are  greater  than  its  costs:  and  (2) 
whether  radio  technology  and  nuarketing 
have  changed  so  that  the  Rule  is  no 
longer  needed. 

"Die  Commission  is  undertaking  this 
rulemaking  proceeding  as  part  of  the 


Commission's  ongoing  program  of 
evaluating  trade  regulation  rules  to 
determine  their  current  effectiveness 
and  impact  i 

Part  C—Altenative  Actions 

The  Commission  does  not  plan  to 
consider  alternatives  to  repealing  the 
Transistor  Rule  or  leaving  it  in  effect  as 
itU. 

Part  D-^Kequest  for  Commente' 

Members  of  the  public  and  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to 
the  Commission's  review  of  the 
Transistor  Rule.  A  comment  that 
includes  the  reasoning  or  basis  for  a 
proposition  will  likely  be  more 
persuasive  than  a  comment  without 
supporting  information.  The  Commission 
requests  ^at  factual  data  upon  which 
the  comments  are  based  be  submitted 
with  the  comments,  in  this  section,  the 
Commission  identifies  a  number  of 
issues  on  which  it  solicits  public 
comment.  The  identification  of  issues  is 
designed  to  assist  the  public  to  comment 
on  relevant  matters  and  shotdd  not  be 
construed  as  a  limitation  on  the  issues 
or  the  public  comment 


Question 

(1)  Do  manufacturers  and  retailers  of 
radios  and  transceivers  (walkie-talkies) 
ciirrently  use  transistor  counts  as  a 
means  of  marketing  their  products  (this 
question  does  not  apply  to  integrated 
circuits  which  are  not  covered  by  the 
Rule)? 

(2)  Are  transistors  currently  used  in 
radios  and  transceivers  to  detect 
amplify  or  receive  radio  signals? 

(3)  Is  the  use  of  transistors  in  radios 
and  transceivers  considered  "state  of 
the  art"  technology? 

(4)  b  promotion  of  the  number  of 
transistors  in  radios  or  transceivers  a 
useful  marketing  strategy? 

(5)  b  the  number  of  transistors 
contained  in  a  radio  or  transceiver 
customarily  disclosed  on  the  set  itself  or 
in  promotional  material  such  as 
advertisements? 

(6)  Are  retail  store  sales  personnel 
Informed  of  the  transistor  count  of 
radioi^d  transceivers  and/or 
instructed  to  mention  such  count  to 
customers? 

(7)  What  are  the  cosU  to 
manufacturers  and  sellers  of  radios  and 
transceivers  imposed  by  the  Rule? 

(8)  What  are  the  benefits  to 
consumers  from  the  Rule? 

(9)  Should  the  Rule  be  kept  in  effect  or 
should  it  be  repealed?  i 


List  af  SubMe  la  !•  CFR  Part  4M 

Transistors,  Trade  practices. 
By  directioo  of  the  Cammisaion. 

DaaaMS.aaik. 

Secretary. 

(FR  Doc  80-2313  FUed  1-31-89;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Cuatoraa  Sarvica 

19  CFR  Parta  141  and  ITS 


OATe  ^ATithdrawal  effective  Februny  t 
1969. 


Withdrawal  of 

Ragulafl 

Entoyof 


Cuatoma 
nalabng  to 

ftlilMI  ■■■§■ 


AOENCV:  Customs  Service,  Treasury. 
action:  Withdrawal  of  proposed  rule. 


;  This  doctiment  withdraws  a 
proposal  to  amend  the  Customs 
Regulations  relating  to  the  entry 
procedures  for  consolidated  shipments 
of  imported  merdiandise. 

Customs  had  proposed  diat  in  the 
case  of  consolidated  shipments  by 
common  carrier,  entry  shall  not  be  made 
by  a  broker  appointed  by  the  consignee 
named  in  the  master  bill  of  lading  or 
master  air  waybill  (master  bills),  if  a 
consignee  on  any  one  of  ^e  indiividual 
bills  of  lading  or  individual  air  waybills 
(individual  bills)  vdiicfa  make  up  the 
master  bills  has  designated  diet  the 
entry  will  be  made  by  another  broker  or 
by  the  actual  owner  or  purdiaser,  or  has 
specified  that  entry  is  to  be  made  at  a 
different  port  of  «itry.  Customs  had 
further  proposed  ftat  if  entry  were  made 
by  a  broker  named  in  the  mastn  bill,  he 
would  be  required  to  submit  widi  the 
entry  filed  with  Customs  a  signed 
statement  diat  none  of  the  stated 
conditions  were  specified  in  any  of  the 
individual  bills,  ff  this  signed  statement 
were  not  provided,  separate  entry  was 
to  be  accomplished  for  each  package  in 
the  consolidated  shipment  by  the 
importer  of  record  or  its  broker.  The  goal 
of  the  proposal  was  to  provide  Customs 
with  B  means  to  ensure  that  importers' 
specific  instructions  on  their  shipping 
documents  were  honored  by  carriers. 

After  analysis  of  the  comments 
received  in  response  to  the  proposal  and 
further  review  of  the  matter  it  has  been 
determined  that  Customs  should  not  put 
itself  in  the  position  of  refereeing 
contractual  agreements  between  parties 
regarding  the  selection  of  a  customs 
broker  to  make  entry.  Therefore,  die 
proposal  is  being  withdraMm. 


row  FUBTHt  WroiUiATION  CONTACT 

Midiele  Stnizzieri,  Entry  Rulings  Brandi 

(202-666-5856). 

•UPPLCMBNTAflV  mFONMATlON: 

Background 

On  December  24, 1965,  Customs 
published  a  notice  in  the  Federal 
Register  (50  FR  52532),  proposing  to 
amend  %  141.11,  Customs  Regulations 
(19  CFR  141.11).  relating  to  evidence  of 
the  right  to  make  entry  for  importations 
by  common  carrier  for  consolidated 
shipments. 

"The  proposal  provided  that  in  the  case 
of  consolidated  shipments  by  common 
carrier,  entry  was  not  to  be  made  by  a 
broker  appointed  by  the  consignee 
named  in  the  master  bill  of  lading  or 
master  air  waybill  if  (1)  a  consignee  on 
any  one  of  the  individual  bills  of  lading 
or  individual  air  waybills  whidi  make 
up  the  master  bill  of  lading  or  master  bill 
of  lading  or  master  air  waybill 
designated  another  broker  to  make 
entry,  or  (2)  any  one  of  the  individual 
bills  of  lading  or  individual  air  waybills 
indicated  that  entry  was  to  be  made  by 
the  actual  ownu'  or  purchaser. 

llie  proposal  farther  provided  that  if 
entry  were  to  be  made  by  a  broker 
appointed  by  the  consignee  named  in 
the  master  bill  of  lading  or  master  air 
waybill,  the  broker  would  be  required  to 
submit  with  the  entry  filed  with  Customs 
a  signed  statement  to  Ae  effect  that 
none  of  the  individual  bills  of  lading  or 
individual  air  waybills  making  up  the 
master  bill  of  lading  or  master  air 
waybill  (i)  designated  a  broker,  or  a 
different  looker  from  the  one  identified 
in  the  master  bill  of  lading  or  master  air 
waybill,  or  (ii)  in<Kcated  &at  entry  will 
be  made  by  the  actual  owner  or 
purchaser,  or  (ill)  specified  that  entry  is 
to  be  made  at  a  different  port  of  entry.  If 
the  signed  statement  were  not 
submitted,  separate  entry  would  be 
required  for  eadi  package  in  the 
consolidated  shipment  by  the  importer 
of  record  or  its  broker,  as  appropriate. 

The  purpose  of  the  proposal  was  to 
ensure  that  importers'  specific 
instructions  on  their  shipping  documents 
were  hqiiored  by  carriers.  Customs  was 
trying  to  support  the  wishes  of 
consignees  actually  named  In  Individual 
bills  of  lading  to  have  entry  made  by 
brokers  of  their  own  dioosing  or  at  ports 
of  entry  of  their  choosing. 

The  proposed  amendments  did  not 
apply  to  those  aspects  of  express 
delivery  operations,  courier  service 
operations,  or  similar  deUvery 
operations  not  involving  consolidated 


shipments  or  delivoy  operations  not 
using  individual  house  bills  of  lading  or 
air  waybills.  The  proposed  procedures 
also  were  not  to  apply  to  any  shipment    ' 
if  the  shipper  contractually  agreed  that 
the  carrier  was  to  be  the  consignee  and 
could  appoint  a  broker  of  its  own 
choosing  to  make  entry. 

Twenty-eight  comments  were 
received  in  response  to  the  notice  of 
proposal.  It  was  apparent  from  the 
comments  that  the  proposal  was  not 
completely  understood  by  the  public. 
Subsequently,  Customs  determined  that 
the  proposal  be  modified.  The  modified 
proposal  was  published  in  the  Federal 
Register  (52  FR  42310)  on  November  4, 
1987,  aUowing  for  further  opportunity  lot 
comment  After  a  request  had  been 
received  to  extend  the  comment  period, 
a  notice  was  published  in  tiie  Federal 
Register  (53  FR  30).  on  January  4, 1968. 
extending  the  time  for  comments  until 
February  18, 1968.  | 

Discussioo  of  Comments 

Sixteen  comments  were  received  and 
most  were  opposed  to  the  proposal.  The 
proposal  was  considered  by  many  of  the 
commenters  as  unnecessary  and 
commercially  burdensome.  After  careful 
consideration  of  all  the  comments 
received  and  further  review  of  tire 
matter,  it  has  been  determined  diat 
Customs  should  not  be  involved  in 
refereeing  contractual  agreements 
between  parties  regarding  the  selection 
of  a  customs  broker  to  make  entry. 

Condusioa 

In  accordance  with  the  above 
discussion.  Customs  is  withdrawing  die 
proposal  published  ia  the  Federal 
Register  on  November  4, 1987.  to  amend 
the  Customs  Regulations  relating  to  the 
entry  procedures  for  consolidated 
shipments  of  imported  merchandise. 

Drafting  Information        , 

'   The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch,  Of^ce  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

William  von  Raab,  [ 

Commissioner  of  Customs. 
Approved:  January  26, 1969. 

Salvatora  R.  Mattoclie, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-2310  Filed  1-31-89;  6:46] 
BKIJNO  COOC  ttaO-OMI  * 
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DEPAfrmEMT  OF  COMMERCE 
Intamational  Trad*  Administration 

1»CFRPart353 

[Doetot  Na  Ml  10-M10] 

Antidumpino  Dutlaa 

AOCNCV:  International  Trade 
Administration  (Import  Administration). 
Department  of  Commerce. 
ACTKNC  Advance  Notice  of  Proposed 
Rulemaking.  


;  The  Department  is 
considering  initiating  a  rulemaking 
proceeding  with  respect  to  the  soncalled 
substantive  provisions  of  its 
Antidumping  Regulations.  The  overall 
objectives  of  this  rulemaking  proceeding 
would  be  to:  (1)  Change  exist&g 
administrative  practice  in  order  to 
simplify  and  streamline  the 
Department's  administration  of 
antidumping  proceedings;  (2)  codify 
existing  administrative  practice,  to  the 
extent  such  codincation  is  consistent 
with  the  Crst  objective:  and  (3)  resolve 
incoosistendes  in  the  Department's 
administrative  practice. 
DATK  The  Department  will  accept 
written  comments  until  March  20, 1969. 


;  Send  comments  (five  copies) 
to  WilUam  D.  Hunter,  Deputy  Chief 
Cotmsel  for  Import  Admbiistration, 
Room  B-099.  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street  NW.,  Washington.  DC  2023a 
Cmnments  should  be  addressed: 
Attention:  Advance  Notice  of  Proposed 
Rulemakingy  Amendments  to 
Antidumping  Regulations. 
MM  PURTMBI  aWMMATION  CONTACTS 
WilUam  D.  Hunter,  (202)  377-lMl.       ' 
ANY 


Background  Infotmatkn 

The  Department  is  considering 
initiating  a  rulemaking  proceeding  with 
respect  to  the  so-called  substantive 
provisions  of  its  Antidumping 
Regulations.  The  overall  objectives  of 
this  rulemaking  proceeding  would  be  to: 
(1)  Change  existing  administrative 
practice  in  order  to  simplify  and 
streamline  the  Department's 
administration  of  antidumping 
proceedings;  (2)  codify  existing 
administrative  practice,  to  the  extent 
such  codification  is  consistent  with  the 
first  objective;  and  (3)  resolve 
inconsistencies  in  the  Department's 
administrative  practice. 

The  substantive  provisions  of  the 
Antidumping  Regulations  deal  with  the 
methods  by  which  the  Department 
calculates  the  existence  and  amount  of 


dumping  margins.  These  regulations, 
whid)  currenUy  are  contained  in 
Subpart  A  of  the  Antidumping 
Regulations,  19  CFR  353.2  to  353.24,  for 
the  most  part  reflect  the  administrative 
practice  of  the  U.S.  Department  of  the 
Treasury  and  its  constituent  unit,  the 
U.S.  Customs  Service,  prior  to  the 
transfer  of  responsibility  for 
administration  of  the  antidumping  law 
to  the  Department  in  1980. 

Since  the  Department  assumed 
responsibility  for  the  antidumping  law, 
the  Department  has  engaged  in  two 
significant  rulemaking  proceedings.  The 
first,  completed  in  198a  largely 
promulgated  procedures  conforming  to 
the  major  procedural  revisions  enacted 
in  the  Trade  Agreements  Act  of  1979 
(Pub.  L  96-39;  July  2a  1979)  ('1979 
Act").  The  second  rulemaking 
proceeding,  which  is  nearing 
completion,  also  dealt  largely  with 
procedures,  modifying  the  Antidumping 
Regulations  to  (1)  coi^orm  to  the 
provisions  of  Title  VI  of  the  Trade  and 
Tariff  Act  of  1984  (Pub.  L  98-573: 
October  sa  1984)  ("1984  Act");  and  (2) 
incorporate  needed  improvements 
identified  by  die  Department  and  others 
as  a  result  of  practical  experience  with 
the  administration  of  the  antidumping 
law,  as  amended  by  the  1979  Act 

With  reH>ect  to  antidumping 
methodology,  however,  the  Department 
has  developed  its  methodology  largefy 
through  adjudication  of  individual  cases. 
In  part  tfiis  was  an  inevitable  result  of 
the  Department's  inexperience  in 
administering  the  antidumping  law.  In 
addition,  a  certain  amount  of 
administrative  flexibility  has  proven 
necessary  in  order  to  deal  widi  the 
novel  factual  situations  which 
continually  arise.  Nevertheless,  the 
case-by-caae  approach  has  produced 
certain  undesirable  consequences. 

First  as  a  result  of  the  Department's 
ei^t  years  of  adjudicating  antidumping 
proceedings,  there  is  now  a  substantial 
gloss  on  the  existing  Antidumping 
Regulations  in  the  form  of 
administrative  practice.  This 
administrative  practice  is  not  readily 
accessible  to  the  pubUc.  One  objective 
of  a  rulemaking  proceeding  would  be  to 
codify  this  practice  in  the  form  of 
regulations,  thereby  making  the 
antidumping  law  and  the  Department's 
antidumping  methodology  more 
accessible  to  the  public. 

Another  consequence  of  the 
adjudicative  approach  is  that  in  some 
instances  the  Department  has  issued 
inconsistent  determinations,  a  failing.for 
which  Congress  chastised  the 
Department  in  the  legislative  history  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  H.R.  Rep. 


No.  40, 100th  Cong..  Ist  Sess.  (pt.  1)  143 
(1987).  Therefore,  another  objective  of 
rulemaking  would  be  to  codify  and 
darify  the  Department's  antidumping 
methodology  so  as  to  avoid 
unwarranted  Inconsistendes  in  the 
future. 

Finally,  based  upon  its  experience  in 
administering  the  antidumping  law,  the 
Department  is  concerned  that  the 
substance  and  procedures  of  the  law 
may  have  become  so  complicated  as  to 
reduce  the  usefulness  of  the 
antidumping  law  as  a  tool  in  combatting 
unfair  foreign  pridng  practices. 
Therefore,  the  Department  is  seeking 
ways  in  which  to  streamline  and 
simplify  antidumping  proceedings  for  all 
parties  concerned  (including  the 
Department),  without  sacrificing 
substantive  and  procedural  fairness. 

The  Department  already  has 
identified  certain  likely  amendment^ 
which  should  be  made  to  the 
Antidumping  Regulations.  However, 
before  initiating  a  rulemaking 
proceeding,  and  in  order  to  accomplish 
the  objectives  noted  above,  the 
Department  invites  public  comment  on 
proposed  amendments  to  the 
Antidumping  Regulations.  Although  the 
Department  is  most  concerned  with 
amending  those  provisions  of  the 
Antidumping  Regulations  dealing  with 
the  calct^tion  of  dimiping  margins,  the 
Department  also  is  interested  in 
proceditfal  suggestions  which  will  help 
.to  streamline  and  sinqilify  antidumping 
proceedings.  In  addition,  while  the 
Department  intends  to  initiate  a 
separate  rulemaking  proceeding  to 
incorporate  into  the  Antidumping 
Regulations  certain  of  the  statutory 
changes  made  to  the  antidumping  law 
by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418;  August  23, 1988),  commenters 
may,  if  they  so  desire,  submit 
suggestions  concerning  the  1988  Ad 
amendments  as  part  of  their  response  to 
this  notice. 

Rulemaking  Procedures  I 

If  the  Department  determines  that  any 
amendment  proposed  in  response  to  the 
Advance  Notice  of  Proposed 
Rulemalcing  is  appropriate,  a  notice  of 
proposed  rulemaking  asking  for  public 
comment  on  a  specific  proposed 
amendment  or  amendments  shall  be 
published  in  the  Federal  Register. 

Request  for  Comments  | 

The  Department  has  not  reached  any 
conclusions  concerning  any  of  the 
matters  raised  herein.  The  Department 
wishes  to  receive  public  comments  on 
all  aspects  of  the  Department's 
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administration  of  the  antidumping  law. 
The  Department  believes  that  such 
public  comment  would  enhance  its 
understanding  of  the  issues  and 
problems  diat  need  to  be  addressed. 
Ilierefore,  interested  persons  are  invited 
to  address  any  issue  of  law,  policy,  or 
procedure,  and  to  suggest  appropriate 
amendments  to  the  Antidumping 
Regulations  which  the  Department 
should  consider. 

List  of  Subjects  in  19  CFR  Part  S59 

Business  and  industry.  Foreign  trade. 
Imports,  Trade  practices. 
JanW.MaiM, 

Assistant  Secntaiy  for  Import 
AdministratioiL 

{FR  Doc.  80-2360  Filed  1-31-80: 8:45  am] 
BSIMQ  coos  9S1»«e-ll 


ENVIRONMEIITAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

[Fm.-3512-ai 

Approval  and  Promulgatlon  of 
ImplamanlaUon  Plana;  Ohio 

AOENCv:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Extension  of  public  comment 
period. 


r.  On  November  23, 1988  (53 . 
47549),  die  USEPA  proposed  to.  approv 
a  revision  to  the  ozone  portion  of  the 
Ohio  State  Implementation  Man  for  the 
Mansfield  Products  Company, 
Mansfield,  Ohio. 

At  the  time  the  propc)||ed  rulemaking, 
30-day  comment  period  was  provided. 
The  Ohio  Environmental  Protection 
Agency  requested  an  extension  of  the 
public  comment  period.  USEPA  is 
extending  the  public  comment  period  for 
an  additional  30  days  to  January  23, 
1989. 

DATE:  Comments  must  be  postmarked 
on  or  before  January  23, 1989. 
ADDRESS:  If  possible  please  send  an 
original  and  three  copies  of  all 
comments.  Comments  should  be   ' 
submitted  to:  Gary  Gulezian,  Regulatory 
Analysis  Section  (5AR-26),  Air  and 
Radiation  Branch,  Region  V,  U.S. 
Environmental  Protection  Agency.  230 
South  Dearborn  Street  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATRMI  CONTACT: 

Maggie  Greene,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  230  SouUi  Dearborn 
Stieet  Chicago,  Illinois  60604,  (312)  886- 
608a 

Autibofity:  42  U.S.C  7401-7042. 


Dated  January  13, 198B. 
VaUasV.Adunkua, 
Regional  Administrator. 
[PR  Doc  80-2274  Filed  1-31-60;  6:45  amj 
SHIMQ  cooc  asw-ss-M 


DEPARTMENT  OF  THE  INTERIOR 
Offlea  of  tha  Sacratary 
43CFRPart11 

Natural  Raaourea  Damaga 


AOBNCv:  Department  of  the  Interior. 
action:  Advance  notice  of  proposed 
rulemaking. 


nummary:  The  Department  of  the 
Interior  (the  Department)  intends  to 
begin  the  biennial  review  of  the  type  A 
natural  resource  damage  assessment 
regulations  promulgated  as  a  final  rule 
on  March  20, 1987,  and  codified  at  43 
CFR  Part  11.  The  natural  resource 
damage  assessment  regulations  were 
developed  pursuant  to  section  301(c)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liabilify 
Ad  of  198a  as  amended  (CERCLA). 
Section  301(c)(3)  of  CERCLA  requires 
that  the  regulations  be  reviewed  by  the 
Department  every  two  years  and  revised 
as  appropriate. 

The  Department  has  promulgated  two 
types  of  assessment  regulations: 
Standard  procedures  for  simplified 
assessments  requiring  minimal  field 
observation  (type  A  procedures);  and 
procedures  for  complex  assessments 
(type  B  procedures).  The  March  2a  1987, 
final  rule  contains  the  type  A  procedure 
for  use  in  coastal  and  marine 
environments.  To  meet  the  two-year 
review  requirement  of  CERCLA,  the 
Department  is  now  requesting  public 
comments  on  experience  gained  with 
the  type  A  procedure  and  with  the 
computer  model  "Nahiral  Re/ource 
Damage  Assessment  Modeler  Coastal 
and  Marine  Environments"  (NRDAM/ 
CME),  incorporated  by  reference  in  the 
type  A  rule.  If  it  is  determined,  after 
reinew  of  comments  received  in 
response  to  this  Advanced  Notice  of 
Proposed  Rulemaking,  that  the  March 
20, 1987,  final  type  A  rule  containing  the 
NRDAM/CME  should  be  revised,  a 
Notice  of  Proposed  Rulemaking  will  be 
nyblished  in  the  Federal  Register. 

Comments  submitted  in  response  to 
this  Notice  should  address  only  the  type 
A  procedure  for  coastal  and  marine 
environments  and  the  NRDAM/CME. 
Any  concerns  with  the  general 
assessment  process  and  the  type  B 
procedures,  or  ttie  development  of 


additional  type  A  procedures  «nll  be 
handled  in  separate  Notices  published 
in  the  Federal  Rq^istar  (to  date  see  53 
FR  15n4  and  53  FR  20143.  respectively). 

DATE  Comments  will  be  accepted 
through  April  3, 1989. 

ADDREM.  Office  of  Environmental 
Projed  Review,  ATTN:  NRDA 
Regulations,  Room  4239,  Department  of 
the  Interior,  1801  C  Sheet  NW., 
Washington,  DC  20240.  (Regidar 
business  hours  7:45  a.m  to  4:15  pjn., 
Monday  through  Friday). 

FOR  FURTNER  information  CONTACT: 

David  Rosenberger  or  Linda  Burlington 
(202)  343-1301. 


SUPPLEMENTARY  NVORHUTION: 

LBackground 

Section  301(c)  of  the  Comprehensive 
Environmentcd  Response, 
Compensation,  and  Liabilify  Ad  of  1960, 
as  amended  (CERCLA),  42  U.S.C  9601  et 
seq.,  requires  the  promulgation  of 
regulations  for  the  assessment  of 
damages  for  injury  to,  destruction  ot  or 
loss  of  natural  resources  resulting  from  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance  for  the  purposes  of 
CERCLA  and  section  311(f)(4)  and  (5)  of 
the  Qean  Water  Ad  (CWA),  33  U5.C 
1251  et  seq.  (also  known  as  the  Federal 
Water  Pollution  Control  Ad). 

Section  107  of  CERCLA  provides  that 
in  addition  to  cost-recovery  for  response 
and  cleanup  actions,  natural  resource 
trustees  may  recover  damages  for  injury 
to  natural  resources,  induding  the 
reasonable  costs  of  assessing  such 
injury,  plus  any  prejudgment  interest 
Federal  and  State  natural  resource 
trustees  may  bring  an  action  for 
damages  under  sections  107(f)  and 
111(b)  of  CERCLA.  Indian  tiibes  may 
commence  an  action  as  natural  resource 
trustees  under  section  128(d).  Federal 
natural  resource  trustees  are  designated 
by  Executive  Order  12580  and  the 
National  Contingency  Plan  (NCP).  They 
are,  in  general,  those  departments  and 
agencies  that  have  natural  resources  or 
land  management  responsibilities.  State 
natural  resource  trustees  are  State 
offidals  designated  by  the  Governors. 
These  State  designations  are  reported  to 
the  Administrator  of  the  U.S. 
Environmental  Protection  Ageny  (EPA). 
Natural  resources  are  defined  by 
CERCLA  to  be:  Lend,  fish,  wildlife, 
biota,  air,  water,  ground  water,  drinking 
water  supplies,  and  other  such  resources 
belonging  to,  managed,  by,  held  in  trust 
by,  appertaining  to,  or  otherwise 
controlled  by  the  United  States 
(induding  the  resources  of  the  fishery 
conservation  zone  estabUshed-trnder  the 
Magnuson  Fishery  Conservation  and 
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Management  Act  of  1976),  any  Stat*  or 
local  government  any  foreign 
government  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust  restriction 
on  alienation,  any  member  of  an  Indian 
tribe.  The  damages  that  may  be  aoo^t 
by  natural  resource  trustees  are  for  die 
injury  to.  destruction  of,  or  loas  of 
natural  resource*  resulting  from  a 
discharge  of  oil  or  a  release  of  • 
hazardous  substance. 

Section  301(c),  revised  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
calls  for  the  natural  resource  damage 
assessment  regulations  in  the  following 
terms: 

(c)(1)  The  President  acting  through  Federal 
officials  designated  by  the  national 
Contingescy  Plan  published  under  Section 
105  of  this  Act  shall  study  and,  not  later  than 
two  yean  aftsr  the  anactment  of  this  Act 
shall  promulgate  ragulations  for  tlM 
as— ssmant  of  damc^  for  injury  to, 
dastruction  of.  or  loas  of  natural  resources 
resulting  from  a  release  of  oil  or  a  hazardous 
substance  for  the  purpose  of  this  Act  and 
1^     section  S11(f)(4)  and  (5)  of  the  Federal  Water 
PoUatioii  CoBtrol  AcLMotwithstanding  the 
failnrt  of  tiie  President  to  promulgate  the 
regulatioa*  requked  ender  this  sebsection  on 
the  raaniied  date,  the  President  shall 
promulgate  such  regulations  not  later  than  0 
months  aflv  the  eoactment  of  (he  Superfund 
Amendments  and  Reauthorization  Act  of 
1966. 

(2)  Such  regulations  shall  specify-.  (A) 
Standard  pracadiires  for  simplified 
assessments  requiring  minimal  field 
obaervatioa  including  establishiflg  measures 
of  damages  based  on  units  of  discharge  or 
release  or  units  of  affected  area,  and  (B) 
alternative  protocols  for  conducting 
assessments  in  individual  cases  to  determine 
the  type  and  extent  of  short-  and  long-term 
injury,  destmction,  or  loss.  Such  regulations 
shall  identify  the  best  available  procedures  to 
determine  such  damages,  including  both 
direct  and  indirect  injury,  destrucdcMU  or  loss 
and  shall  take  into  consideration  factors, 
including,  but  not  limited  to.  replacement 
value,  use  value,  and  ability  of  the  ecosystem 
'  or  resource  to  recover. 
.^(3)  Such  regulatioas  shall  be  reviewed  and 
revised  as  appropriate  every  two  years. 

Executive  Order  12316  of  August  14, 
1961.  replaced  by  Executive  Order  12580 
of  January  23, 1987,  delegated  the 
responsibilities  Qontained  in  section 
301(c)  to  the  Sec^tuyof  the  Interior. 
On  August  1, 1980  U$lnl^e7<);^e 
Departmimtpubfisbed  a  final  rul0  that 
providesithe  general  process  for 
conducting  natural  resource  damage 
assessmentBr^mithe  alternative 
metfiodologies  for  conducting 
assessments  in  individual  cases, 
otherwise  known  as  the  'Type  B" 
procedures.  A  notice  was  issued  on 
November  16, 1987  (52  FR  43763), 
announcing  the  availability  of  five  final 
tjrpe  B  tedmical  Information  documents 


that  were  prepared  in  conjunctioo  with 
the  development  of  the  type  B 
assessment  procedures.  On  March  20, 
1987  (52  FR  9042),  the  Department 
published  a  final  rule  that  contains  the 
standard  procedures  for  simplified 
assessments,  known  as  the  "type  A" 
procedures.  The  type  A  procedure  in 
that  rule  is  for  use  in  coastal  and  marine 
environments  and  includes  the  use  of  a 
computer  model  called  the  Natural 
Resource  Damage  Assessment  Model 
for  Coastal  and  Marine  Environments 
(NRDAM/a^.  On  February  22. 1988 
(53  FR  5166),  the  Department  published 
a  final  rule  to  amend  43  CFR  Part  11  to 
conform  with  amendments  to  CKRCLA 
brotight  about  by  SARA.  Finally,  on 
March  25, 1988.  the  Department 
published  technical  corrections  to  the 
NRDAM/Ca^lE  (58  FR  9708).  These  rules 
together,  codified  9t  43  CRF  Part  11. 
comprise  the  natural  resource  damage 
assessment  regulations  called  for  by 
section  301(c)  of  CEROA.  Natural 
resource  damage  assessments 
performed  by  Federal  or  State  trustees 
in  aocofdance  with  these  regulations  are 
provided  the  legal  evidentiary  status  of 
a  rebuttable  presumption  in  an 
administrative  or  lodicial  proceeding,  as 
provided  by  secttbn  107(fM2)(C)  of 
CERCLA. 

n.  Dlacuaeloa 

In  order  to  carry  out  the  statutory 
requirement  of  the  two-year  review  of 
the  type  A  natural  resource  damage 
assessment  regulations,  the  Department 
is  seeking  public  comment  reflecting 
experience  with  the  current  type  A 
procedure  for  use  in  coastal  and  marine 
environments. 

Over  the  course  of  developing  the 
type  A  rule,  beginning  with  the  Advance 
Notice  of  Proposed  Rulemaking 
published  in  January  of  1983  (see  48  FR 
1084),  the  Department  already  has 
received  many  comments  on  the  natural 
resource  damage  assessment 
regulations.  Comments  specific  to  the 
current  type  A  procedure  were  received 
on  the  proposed  type  A  rule  published 
on  May  5. 1966  (51  FR  16636).  These 
comments  were  helpful  in  developing 
the  current  type  A  procedure  for  coastal 
and  marine  environments.  The 
Department's  response  to  these 
comments  can  be  found  in  the  precunble 
to  die  final  type  A  published  in  March 
1967  (see  52  FR  at  9049).  The  Department 
is  now  asking  for  information  based 
upon  experiences  with  applications  of 
the  type  A  procedtire  for  use  in  coastal 
and  marine  environments.  Comments 
should  focus  on  Subpart  D  and 
ii  11.31(d)  and  11.33  of  Subpart  C  of  43 
CFR  Part  11,  which  pertain  to  the  current 
type  A  procedure,  llie  Department  is 


also  requeetiiv  technical  information 
and  data  that  would  assist  in  updating 
the  algMithms  and  database*  eoatained 
within  the  NRDAM/CMA.  and 
information  drawn  from  any  new 
tedinology  or  data  not  available  when 
the  NRDAM/CME  was  developed. 

For  reference  in  preparing  comments 
to  the  above  request  the  Department  is 
providing  a  brief  overview  of  the  natural 
resource  damage  assessment  process. 
Specific  discussion  regarding  the  current 
type  A  procedure  for  use  in  coastal  and 
marine  environments  is  described 
within  this  overview.  It  should  be  noted 
that  the  natural  resource  trustee  has  the 
option  of  using  the  rules  or  of  j[)erfonning 
an  assessment  based  on  some  other 

procedure.  However,  assessments 

performed  in  accordance  with  43  CFR 
Part  11  will  be  given  a  rebuttable 
presumption  in  an  action  to  recover 
damages.  The  discussion  that  follows 
describes  the  major  phases  in  the 
assessment  process  and  the  progression 
of  these  phases  through  a  type  A 
assessment  using  the  NRDAM/CME. 
Upon  notification  or  detection  of  a 
disdiarge  or  release,  the  natural 
resource  trustee  may  begin  the 
Preassessment  phase.  The  purpose  of 
the  Preassessment  phase  is  to  establish 
that  a  CERCLA  or  CWA-covered 
incident  has  occurred  and  that  resources 
of  the  trustee  may  have  been  affected  A 
Preassessment  Screen  Determination  is 
required  to  determine  whether  to 
proceed  with  further  assessment 
actions. 

If  the  Preassessment  Screen 
Determination  indicates  that  further 
actions  are  warranted,  the  trustee  may 
proceed  to  the  Assessment  Plan  phase. 
The  trustee  must  develop  an 
Assessment  Plan  before  initiating  an 
assessment  The  trustee  is  also  required 
to  coordinate  with  other  co-trustees,  to 
make  reasonable  efforts  to  identify  and 
involve  the  potentially  responsible 
party,  and  to  offer  the  public  an 
opportimity  to  review  the  Assessment 
Plan.  For  a  type  A  natural  resource 
damage  assessment  the  Assessment 
Plan  must  document  the  decision  to 
conduct  a  type  A  assessment  as 
specified  in  1 11.33(a)  and  (b)(1).  The 
Assessment  Plan  must  also  document 
the  specific  parameter  values  to  be  used 
as  data  inputs  in  the  application  of  the 
NRDAM/CME,  as  required  by  §  11.31(d) 
and  delineated  in  1 11.41(e).  For  the 
NRDAM/CME.  these  parameter  values 
include,  for  example,  the  mass  of  the 
material  spilled,  depth  of  the  water 
column,  wind  speed  and  direction,  and 
quantity  of  material  cleaned  up.  Other 
parameter  values  are  also  required  that 
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define  the  boundaries  of  the  study  area 
and  its  ecological  characteristics. 

After  the  trustee  develops  the 
Assessment  Plan,  he  may  proceed  with 
the  assessment  phase,  which  is  carried 
out  by  the  NRDAM/CME,  based  upon 
the  user  input  parameter  values 
identified  in  the  Assessment  Plan  and 
the  interactive  technical  databases 
contined  within  the  NRDAM/CME.  A 
detailed  explanation  of  the  NRDAM/ 
CME  and  its  databases  has  been 
provided  in  the  technical  report 
"Measuring  Damages  to  Coastal  and 
Marine  Natural  Resources:  Concepts 
and  Data  Relevant  to  CERCLA  Tj^w  A 
Damage  Assessments,"  Volumes  I  and  n 
(referred  to  as  the  NRDAM/CME 
technical  document),  which  is  available 
&t)m  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161;  PB87-142465;  ph: 
(703)  487-4650.  Additional  discussion  of 
the  NRDAM/CME,  as  well  as  its 
applications  and  limitations,  has  been 
given  in  the  preamble  to  the  final  type  A 
rule  published  on  March  20, 1987  (at  52 
FR9042). 

The  NRDAM/CME  consists  of 
interactive  physical  fates,  biological 
effects,  and  economic  damages 
submodels.  The  physical  fates  submodel 
determines  the  transport  of  the 
substance  through  the  water  pathway. 
The  fate  of  the  substance  in  the  water 
pathway  incorporates  such  facton  as 
evaporation/volatilization,  spreading, 
entrainment.  and  settling.  Various 
physical,  chemical,  and  toxicological 
properties  of  each  substance  contained 
in  the  chemical  database  are  provided 
to  the  physical  fates  submodel  to  enable 
computation  of  the  substance's 
transport.  The  interaction  of  the 
physical  fates  and  biological  effects 
submodels  determines  injury. 

The  biological  effects  submodel 
quantifies  the  biological  injuries  that 
result  bom:  (1)  Direct  mortality  to  adult 
juvenile,  and  larval  biota  due  to  toxic 
concentrations  of  the  spilled  substance; 
and  (2)  indirect  mortality  to  adult 
juvenile,  and  larval  biota  due  to  a  loss  of 
foodstuff  from  the  food  web.  The 
biological  data  base  within  the 
NRDAM/CME  provides  data  on  the 
biological  populations  within  the 
ecological  system  of  the  NRDAM/CME 
study  area.  The  submodel  calculates 
losses  to  biological  populations  through 
the  period  of  resource  recoverability. 

The  economic  damages  submodel 
calculates  dollar  amoimts  for 
compensation  for  injuries  based  on  use 
values.  An  economic  data  base  is 
contained  in  the  NRDAM/CME  that 
uses  maricet  and  nonmaricet  prices  for 
the  services  provided  by  the  natural 
resources.  Damages  are  calculated  in 


the  NRDAM/CME  for  losses  resulting 
fit)m  direct  and  indirect  mortality  to 
biota.  The  NRDAM/CME  also  calculates 
damages  due  to  the  closure  of  a  fishing 
area,  hunting  area,  or  public  beach  due 
to  the  discharge  or  release.  The  extent  of 
an  area  subject  to  closure  is  a  data  input 
made  by  the  user  of  the  NRDAM/CME, 
based  upon  the  actual  area  closeid  due 
to  the  discharge  or  release.  ^ 

Upon  completion  of  the  NRDAM/CKffi^ 
computations,  the  user  is  retimied  to  the 
general  natural  resource  damage 
assessment  process.  The  NRDAM/CME 
provides  a  printed  output  that 
summarizes  the  mathematical 
computations  performed  to  derive  the 
damage  amotmt  The  printed  output  of 
tiie  NRDAM/CME  provides  the 
docimientation  fo  the  results  of  the 
assessment  and  is  to  be  included  within 
the  Report  of  Assessment 

When  the  natural  resource  damage 
assessment  is  complete,  several  post- 
assessment  actions  are  required.  A 
Report  of  Assessment  is  compiled  that 
includes  the  documentation  of  all 
determinations  made  during  the 
assessment  data  collected,  and  test 
results.  The  Report  of  Assessment 
becomes  the  administrative  record  of 
the  natural  resource  damage 
assessment  The  trustee  then  presents  a 
demand  for  damages  to  the  potentially 
responsible  party  (PRP),  and  the  PRP 
has  the  opportunity  to  respond  to  the 
demand.  Any  damage  awards  are  to  be 
placed  in  a  separate  accoimt  for  use  by 
the  trustee  to  restore  or  replace  the 
natural  resources  injured  by  the 
discharge  or  release.  The  trustee  must 
develop  a  Restoration  Plan  to  document 
the  actions  that  are  planned  to  restore 
or  replace  the  injured  resource.  The  nan 
must  be  developed  based  on  the  amount 
of  the  damage  award. 

IILConrlusion 

Ilie  Department  is  seeking  comments 
based  on  experiences  in  applying  the 
current  type  A  procedtire  outlined  in  the 
rule,  which  is  described  above. 
Comments  should  address  the  following, 
although  not  necessarily  be  limited  to 
these  questions:  (1)  Where  and  how  has 
the  assessment  process  and  the  type  A 
procedure  been  applied,  for  example, 
geographical  location,  environmental 
setting,  etc.?;  (2)  how  effective  was  the 
cxirrent  type  A  procedure  in  these 
applications?;  (3)  in  what  type  of 
situation  has  the  type  A  rule  or  the 
NRDAM/CME  been  used,  for  example, 
in  setUement  negotiationsgCourt  actions, 
etc.?:  and  (4)  what  are  reontamendations 
for  modification  of  the  current  type  A 
procedure  based  on  the  applications 
mentioned  above? 


The  Department  is  seeking  technical 
information  and  data  that  may  be 
available  to  aid  in  any  necessary 
updating  of  the  NRDAM/CME,  iU 
various  submodels,  or  its  databases. 
Technical  comments  should  address, 
although  not  necessarily  be  limited  to: 
(1)  The  general  ease  of  use  of  the 
NRDAM/CME;  (2)  possible  refinements 
of  the  algorithms  within  the  submodels 
of  the  NRDAM/CME;  (3)  new  modeling 
technologies  or  methodologies  that  were 
not  available  at  the  time  of  the 
development  of  the  NRDAM/CME;  and 
(4)  current  available  information  and 
data  to  update  the  chemical,  biological, 
and  economic  databases  used  in  the 
NRDAM/CME. 

Althoiigh  the  NRDAM/CME  was 
subjected  to  rigorous  and  numerous 
tests  and  evaluations  (i.e.,  sensitivity 
runs)  before  being  incorporated  into  the 
final  type  A  rule,  the  Department 
recognizes  that  computer  programs  such 
as  the  NRDAM/CME  or  even 
commercial  software  appUcations 
programs  are  inherentiy  complex  and 
may  not  be  completely  bee  of  coding 
errors  ("bugs").  The  Department  in  fact 
published  technical  corrections  to  the 
NRDAM  /CME  on  March  25, 1988  (53  FR 
9769),  to  correct  several  sudi  errors  that 
had  been  found  after  the  final  type  A 
rule  was  published  in  March  of  1987. 
The  Department  continues  to  request 
information  concerning  other  possible 
coding  errors  that  may  have  been 
identified  by  users  of  the  model  so  tiiat 
such  coding  errors  may  be  coirected 
diuing  this  review  periods. 

Dated:  January  26, 1989. 

Bnice  Blanchard. 

Director,  Office  of  Environmental  Project 
Review. 
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Endangered  and  Threatened  WMMe 
and  Plants;  Proposed  Endangered 
Status  for  Cardamlne  micranthera 
(Small-anthered  Bittercress) 

AOENCV:  Fish  and  Wildlife  Service.      ■ 
Interior. 

ACTKMi:  Proposed  rule. 

SUMMAHV:  The  Service  proposes  to  bst 
Caruamine  micranthera  (small-anthered 
bittercress),  a  perennial  herb  limited  to 
three  populations  in  North  Carolina,  as 
an  endangered  species  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Cardamine 
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mcranthera  it  andemic  to  Stoket  and 
Forsyth  Countiet,  ^iorth  Carolina,  and  is 
endangerad  by  conversion  of  habitat  for 
agricultival  ami  siWicultnral  purposes, 
floods,  stream  channelization  and 
impoundment,  and  encroachment  of 
exotic  plants. 

This  proposal,  if  made  final  would 
implement  Federal  protection  provided 
by  the  Act  fw  Cardamine  micranthera. 
The  Service  seeks  data  and  comments 
from  die  public  on  this  proposal. 
DATia:  Comments  from  all  interested 
parties  most  be  received  by  ^ril  3, 
1M9.  Public  hearing  requests  must  be 
received  by  March  2a  1969. 
Aoonnan:  Comments  and  matoials 
concerning  this  ptoposal  should  be  sent 
to  the  Field  Supervisor,  Asheville  Field 
Office.  US.  Pish  and  Wildlife  Service. 
100  Otis  Street  Room  224,  Asheville. 
North  Carolina  28801.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  busiBess  hours  at  the 
above  address. 


iTMN  contact: 
Ms.  Nora  Msrdock  at  die  above  address 
(704/250-0321  or  FT8  672-0321). 


Backgroad 

Cardamine  micranthera.  first  . 
described  by  R.  C  Rollins  (IMO)  from 
matvial  collected  in  Nordi  Carolina  in 
1939.  is  an  erect  slender,  perennial  herb 
with  fibroiM  roots  and  one  (or  rarely 
more)  simple  or  branched  stem  growing 
0.2  to  0.4  meter  tail  Basal  leaves  are  1  to 
2  centimeters  (cm)  long.  0.5  to  0.6  cm 
wide,  crenate,  with  one  (or  rarely  two) 
pair  of  small  lateral  lobes.  The  stem 
leaves  are  alternate  and  mostly  unlobed, 
1  to  1.5  cm  long,  crenate  and  cuneate. 
Flowers  and  fruits  are  borne  in  April 
and  May.  The  flowers,  subtended  by 
leafy  bracts,  have  four  white  petals,  six 
stamens,  and  small,  round  anthers.  The 
fruit  is  a  silique  0.8  to  1.2  cm  long  and 
approximately  1  millimeter  (mm)  in 
diameter  with  a  beak  1  to  1.2  mm  long. 
The  brown  seeds  are  approximately  1 
mm  long.  Cardamine  micranthera  can 
be  distinguished  from  its  most  similar 
relative,  Cardamine  rotundifolia,  by  its 
much  smaller,  nearly  orbicular  (instead 
of  oblong)  anthers,  smaller  flowers,  and 
more  angulate  leaves.  In  Cardamine 
micranthera,  the  anthers  are  about  0.5 
mm  long,  and  the  petals  are  1.2  to  2  mm 
wide;  whereas  in  Cardamine 
rotundifolia,  the  narrowly  oblong 
anthers  measure  from  1.2  to  1.6  mm  long, 
and  the  petals  are  2.5  to  3.5  mm  wide. 
Growth  habits  of  the  two  species  differ 
as  well:  Cardamine  rotundifolia  has 
decumbrat  stems  widi  prohferating 
branches  arising  both  from  the  main 


axis  and  often  from  the  inflorescences. 
Cardamine  micranthera  has  erect  or 
only  basally  decumbent  stems  with  no 
proliferating  branches.  Also,  the  siliques 
and  styles  of  Cardamine  micranthera 
are  only  about  half  as  long  as  those  of 
Cardamine  rotundifolia  (Rollins  1940, 
Cooper  et  al.  1977.  Radford  el  al.  1964). 

Cardamine  micranthera  is  endemic  to 
seepages,  streambanks,  and  moist 
woods  akmg  a  few  small  streams  in 
Stokes  and  Forsyth  Counties,  North 
Carolina.  The  single  population  in 
Forsyth  County  was  destroyed  when  the 
site  was  converted  to  cattle  pasture  in 
the  early  1960s.  Repeated  searches  for 
the  single  population  known  at  that  time 
from  Stokes  County  were  unsuccessful, 
and  the  species  was  presumed  extinct 
(Cooper  0t  oi:  1977).  In  1985.  nearly  30 
years  after  the  qtedes  had  last  been 
was  agahi  located  in  Stokes 
itylty  S.  W.  Leonard  (1966). 
Siibaequent  searches  by  A.  Weakley 
(North  Carolina  Natural  Heritage 
Program)  and  N.  Murdock  (Service) 
resulted  in  the  discovery  of  two  more 
populations  in  Stokes  County.  All  three 
remaining  populations  are  located  on 
privately  owned  lands.  The  continued 
existence  of  this  species  is  threatened 
by  conversion  of  its  habitat  to  pasture, 
habitat  destruction  and/or  desiccation 
associated  with  logging,  encroachment 
by  aggressive  nonnative  species  such  as 
Japanese  honevsuckle  [Lonicera 
j'aponica  Thunberg),  impoundment  or 
channelization  of  the  smaU  stream 
corridors  it  occupies,  and  flooding  ami 
associated  scouring  of  its  streambank 
habitat 

The  remaining  populations  are  small 
in  numbers  of  {riants  and  extent  of 
occupied  habitat  The  smallest 
population  consists  of  only  3  plants;  the 
laigest  consisting  of  about  200  plants, 
occupies  less  than  %o  of  a  mile  of 
streambank.  With  all  three  remaining 
sites  in  private  ownership,  the  species  is 
extremely  vulnerable  to  extirpation 
resulting  from  habitat  alteration. 

Federal  government  actions  on  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973,  which 
directed  the  Secretary  of  the 
&nithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  This 
report  designated  as  House  Document 
Number  94-61,  was  presented  to 
Congress  on  January  9, 1975.  The 
Service  published  a  notice  in  the  luly  1, 
1975,  Fadesal  Ragiatar  (40  FR  27832)  of 
its  acceptance  of  the  report  of  the 
Smiths<mian  Institution  as  a  petition 
withii  the  context  of  section  4(c)(2) 
(DOW  section  4(b)(3)|  of  die  Act  and  of 
its  intention  thereby  to  review  the  status 
of  the  plant  taxa  named  within. 


Cardamine  micranthera  was  included  in 
the  JuJyl,  1975,  notice  of  review.  On 
December  15, 198a  die  Service 
published  a  revised  notice  of  review  for 
native  plants  in  the  Fadetal  Register  (45 
FR  82480).  Cardamine  micranthera  was 
included  in  that  notice  as  a  category  1 
species.  Category  1  species  are  those 
species  for  which  the  Service  currently 
has  on  file  substantial  information  on 
biological  vulnerability  and  direats  to 
support  proposing  to  list  them  as 
endangered  or  threatened  A  revision  of 
the  1960  notice  Uiat  maintained 
Cardamine  micranthera  in  this  category 
was  published  on  September  27, 1965  (50 
FR  39526). 

Section  4(b)(3)(B)  of  die  Endangered 
Spedes  Act  as  amended  in  1962, 
requires  the  Secretary  to  make  certain 
fipdingM  on  pending  petitions  within  12 
monUis  of  their  receipt  Section  2(bUl)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1962.  be  treated  as  having  been  newly 
submitted  on  diat  date.  This  is  Uie  case 
for  Cardamine  micranthera  because  of 
die  acceptance  of  the  1975  Smithsonian 
report  a  petition.  In  October  of  1963, 
1984, 1965. 1966. 1967.  and  1968.  die 
Service  found  diat  die  petitioned  listing 
of  Cardamine  micranthera  was 
warranted  but  precluded  by  other  liating 
actions  of  a  hi^ker  priority  and  that 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered. 
Publication  of  this  proposal  constitutes 
the  final  1-year  findutg  that  is  required. 

Summary  of  Factors  Affeeting  the 
Spedas 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C  1531  ef  M?.)  and 
regulations  (SO  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  speciea  to  the 
Federal  lists.  The  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Cardamine  micranthera  Rollins  (small- 
anthered  bittercress)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Three 
populations  of  Cardamine  micranthera 
are  known  to  exist  in  Stokes  County, 
North  Carolina.  One  other  historically 
known  population  has  been  extirpated 
due  to  conversion  of  the  habitat  to  cattle 
pasture.  The  three  remaining  . — 

populations  are  located  on  privatel3rC^\ 
owned  lands  and  are  small  and 
extremely  vulnerable  to  extirpation. 
Activities  that  could  further  threatoi  die 
continued  existence  of  Cardamine 
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micranthera,  if  not  undertaken  in  a 
manner  consistent  with  protection  of  the 
spedes,  indude  impoundment 
channelization,  conversion  of  the 
habitat  to  pasture,  logging, 
encroachment  of  exotic  species  such  as 
Lonicera  japonica,  and  flooding  (which 
Mrtll  be  discussed  in  detail  under  Factor 
E  below). 

B.  Overutilization  for  commercial 
recreational  scientific,  or  educational 
purposes.  Cardamine  micranthera  is  not 
currendy  a  aignificant  component  of  the 
comnerdal  trade  in  native  plants. 
However,  because  of  its  small  and 
easily  accessible  populations,  it  is 
vuineraUe  to  takkig  and  vandalism  that 
could  result  frt>m  increased  specific 
publidty. 

C.  Disease  orpredation.  Not 
applicable  to  this  species  at  tins  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Cardamine 
micranthera  will  soon  be  added  as  an 
endangered  spedes  to  die  State  list  of 
endangered  spedes  in  North  Carolma 
(R  Sutter,  North  CaroUna  Plant 
Protection  Ptogram.  peratmal 
communication,  1968)  and  thua  will  be 
afforded  legal  protection  in  tiiat  State  by 
North  Carcdina  General  Statutes, 

S9  106-202.12  to  106-202.19  (Cum.  Supp. 
1985),  whidi  provide  for  protection  fivm 
intrastate  trade  (without  a  permit),  for 
monitoring  and  management  of  State- 
listed  species,  and  {Ht^faibit  taking  of 
plants  without  written  permission  of 
landowners.  State  probdbitions  against 
taking  are  difficult  to  enforce  and  do  not 
cover  adverse  alterations  of  habitat 
such  as  channelization,  impoundment 
or  conversion  for  agricultural  or 
silviculturaJ  use.  Section  404  of  die 
Federal  Water  PoUution  Contiol  Act 
could  potentially  provide  some 
protection  for  the  habitat  of  Cardamine 
micranthera;  however,  most  if  not  aU,  of 
the  sites  where  it  occurs  do  not  meet  die 
wetlands  criteria  of  the  Federal  Water 
Pollution  Control  Act.  The  Endangered 
Species  Act  would  provide  additional 
protection  and  encouragement  of  active 
management  for  Cardamine 
micranthera. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
mentioned  in  the  "Background"  section 
of  this  proposed  rule,  the  three 
remaining  populations  of  this  species 
are  small  in  numbers  of  individual  stems 
and  in  area  covered  by  the  plants.  In 
some  cases,  aggressive  exotic  species 
such  as  Lonicera  japonica  have  invaded 
adjacent  areas  and  threaten  to  invade 
this  species'  habitat  which  could  result 
in  the  elimination  of  Cardamine 
micranthera.  The  natural  habitat  of  this 
species  consists  of  small  streambank 
seeps  and,  secondarily,  adjacent 


sandbars  and  stceao  edges.  Al  one  of 
the  remaining  populations,  the  ortgmal 
seep  habitat  can  no  longer  be  found,  and 
the  surviving  plants  now  exist  only  in 
the  streambed  itself  on  two  small 
sandbars.  In  this  situation,  the  spedes  is 
highly  vufaierable  to  natural 
catastrophes  such  as  floods,  which 
could  scour  the  streambed  and  eliminate 
the  few  remaining  plants.  In  unaltered 
habitat  where  most  of  the  plants  occupy 
die  seepages  above  the  actual  stream 
channel,  flooding  and  scouring  of  the 
streambed  is  not  as  potentially 
threatening  to  the  spedes  since  scoured 
areas  where  plants  have  been 
eliminated  are  probably  easOy 
recoionized  by  the  populations  in  the 
seeps. 

Tlie  Service  has  carefully  assessed  the 
best  sdentific  and  commerdal 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this 
spedes  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Cardamine 
micranthera  as  endangered  With  cmly 
three  populations  remaining  in  existence 
and  one  havii^  already  been  eliminated; 
and  with  aD  the  remaining  populaticms 
being  smaU,  highly  vulnerable,  and 
located  on  privately  owned  lands,  the 
species  definitely  warrants  protection 
imder  the  Act.  Endangered  status  seems 
appropriate  because  of  the  imminent 
serious  threats  facing  the  three 
remaining  populations.  Critical  habitat 
is  not  being  designated  for  die  reasons 
discussed  below. 

Critical  Habitat 

Section  4  (a)(3)  of  the  Act  as 
amended,  requires  that  .to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  any  habitat  of  a 
species  which  is  considered  to  be 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Cardamine  micranthera  at 
this  time.  As  discussed  imder  Factor  B  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section,  Cardamine 
micranthera  is  threatened  by  taking  and 
vandalism.  Such  activities  are  difficult 
to  enforce  against  and  only  regulated  by 
>h*>  Act  with  respect  to  plants  in  cases  of 
(1)  removal  and  reduction  to  possession 
from  lands  under  Federal  jurisdiction,  or 
malicious  damage  or  destruction  on  such 
lands;  and  (2)  removal,  cutting,  digging 
up,  or  damaging  or  destroying  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Publication  of  critical 
habitat  descriptions  would  make  the 
species  even  more  vulnerable  and 
increase  State  enforcement  problems. 


All  involved  parties  and  landowners 
will  be  notified  of  the  location  and 
importance  of  protedlng  and  mana^ng 
this  species'  habitat 

Available  Conservatiaa  Measuras 

Conservation  measures  provided  to 
spedes  listed  as  endangered  or 
threatened  under  the  Ad  indude 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitiens  against  certain  practices.  . 
Recognition  thraegh  listing  encourages 
and  results  in  conservation  actions  by 
Federal  Stale,  and  private  agencies, 
^oups.  and  individuals.  The  Ad        ) 
provides  for  possible  land  acqudsitioqr 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  spedes.  Such  actions 
are  initiated  by  the  S«vice  following 
listmg.  The  protection  require^f 
Federal  agendas  and  the  prom>itioos 
against  taking  are  diacussedfinpart 
below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agendes  to  confer  informally  with  die 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat  If  a  spedes  is 
subsequenUy  listed  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  spedes  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affed  a  listed  spedes  or  its 
critical  habitat  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Federal  activities  that  could  impact 
Cardamine  micranthera  and  its  habitat 
in  the  future  include,  but  are  not  limited 
to,  channelizatiQn  of  streams, 
construction  of  impoundments,  and 
issuance  of  permits  for  mineral 
exploration  and  mining.  The  Service  will 
work  with  the  involved  agendes  to 
secure  protection  and  proper 
management  of  Cardamine  micranthera 
while  accommodating  agency  activities 
to  the  extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
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apply  to  all  endangered  plants.  With 
reapect  to  Cankunine  micranthera,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act  implemented  by  SO  CFR  17.61. 
would  apply.  These  prohibitions,  in  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  commercial  activity,  sell  or 
offer  for  sale  thiLspedes  in  interstate  or 
foreign  commerce,  or  to  remove  and 
reduce  to  possession  the  species  from 
areas  under  Federal  Jurisdiction.  In 
addition,  for  listed  plants  the  1968 
amendments  to  the  Act  (Pub.  L 100-478) 
prohibit  (1)  their  malicious  damage  or 
destruction  on  Federal  lands,  and  (2) 
their  removal  cutting,  digging,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  |»ovide  for  the  tiMuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued,  since  Cardamine  wJcranUiera  is 
not  common  in  cultivation  or  in  the  wild^^^ 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
WildUfe  Service,  P.O.  Box  27329,  Central 
Station.  Washington.  DC  20038-7329 
(202/343-4055). 

PubUc  CoiniiMiits  SoUdtad 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 


■olidted.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Cardamine 
micranthera: 

(2)  The  location  of  any  additional 
populations  of  Cardamine  micranthera 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  Section  4 
of  the  Act 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species:  and, 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  iinpacts 
on  Cardamine  micranthera. 

Final  promulgation  of  any  regulation 
on  Cardamine  micranthera  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  adoption  of  a  final 
regulation  that  differs  from  this 
proposal. 

llie  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed 
withing  45  days  of  the  date  of  the 
proposal  Su(^  requests  must  be  made  in 
writing  and  addressed  to  the  Field 
Supervisor,  Asheville  Field  Office  (see 
I  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  manunals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below:   i 

PART  17-(AMEN0ED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205, 87  Stat  884:  Pub. 
L  94-359, 90  Stat.  911;  Pub.  L  95-632. 92  SUt. 
3751:  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304. 96  StaL  1411:  Pub.  L  100-47a  102  Stat 
2306  (16  U.S.C.  1531  et  seq.);  Pub.  L  99-625, 
100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  8 17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Brassicaceae,  to 
the  List  of  Endangered  and  Threatened 
Plants:  I 

1 17.12    Endangered  and  Threatened 


(h)* 
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Species 


Scientific  nsme 


Covwiiofi  nsffw 


Historic  range 


Status 


When  listed 


Critical  hatNtat 


Special  rules 


Brassicaceae— Mustard 
famity 

*  • 

Cvdamoeaaaamhem^.  SmalkaniheiBd 
bittercress. 


U.S.A.  <NQ„ 


MA. 


NA. 


Dated:  December  22,  ia8& 

Backy  NoftoD  Dunioiii. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  89-2314  Filed  1-31-89: 8:45  amj 
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This  Mction  o<  the  FEDERAL  REGISTER 
contains  documents  ottMr  than  rules  or 
proposed  rules  that  are  apptteable  to  the 
puMc.  ^4otices  ot  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  njNngs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functiona  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMEMT  OF  AGRICULTURE 

Economic  RoMcrdi  Scnrtco 

National  Agricultural  Cost  of 
Production  Standanis  Rovlaw  Board; 


The  National  Agriculttiral  Cost  of 
Production  Standards  Review  Board  will 
meet  at  the  Economic  Research  Service, 
U.S.  Department  of  Agriculture, 
Washirigton,  DC  on  February  »-ia  1968. 

The  purpose  of  this  meeting  is  to 
discuss  general  issues  related  to  USDA's 
estimation  of  enterprise  costs  of 
production.  All  meetings  will  be  held  in 
room  332, 1301  New  York  Avenue  NW. 
The  morning  sessions  on  February  0-10 
will  convene  at  9KX)  a.m.  and  the 
afternoon  sessions  will  convene  at  1:30 
pjn.  Meetings  will  end  at  approximately 
4  p.m.  both  days. 

All  sessioiu  will  be  open  to  members 
of  the  public  who  wish  to  observe. 
Written  comments  may  be  submitted  to 
Kenneth  Deavers.  Director,  ARED-ERS- 
USDA.  Room  314, 1301  New  York 
Avenue,  NW..  Washington.  DC  20250. 

For  further  information,  contact  Diane 
Bertelsen  at  (202)  786-1808. 
John  E.  Lm,  Jr., 
Administrator. 
[FR  Doc.  88-2372  Filed  1-31-89;  8:45  am| 
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F«d«ral  Grain  inspection  Ssrvlcs 

Dsslgnatlon  Rsnswal  of  ttis  Frankfort 
(IN),  St  sL  Agsndss 

AOtNCY:  Federal  Grain  Inspection 
Service  (Service).  USDA. 
action:  Notice. 


:  This  notice  announces  the 
designation  renewal  of  the  Frankfort 
Grain  Inspection,  Inc.  (Frankfort), 
Robert  H.  Jinks  dba  Jinks  Grain 
Weighing  Service  (Jinks),  and  Robert  R. 
Beals  dba  Paris  Illinois  Grain  Inspection 


(Paris)  as  official  agencies  responsible 

for  providing  official  services  under  the 

U.S.  Grain  Standards  Act,  as  Amended 

(Act). 

■mcnvi  DATE  March  1, 1980. 

ADMIEM:  James  R.  Conrad.  Chief, 
Review  Branch.  Compliance  Division. 
FGIS,  USDA,  Room  1647  South  Building, 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOn  RMTIKR  MTOIMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SU^PLEMCNTARV  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12201  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that 
Frankfort's,  Jinks'  and  Paris' 
designations  terminate  on  February  28, 
1089,  and  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  September  1, 
108a  Fsdeial  Rsglstw  (53  FR  33829). 
Applications  were  to  be  postmarkeid  by 
October  3,  ie8&  Frankfort  was  the  only 
applicant  for  designation  in  its  area  and 
applied  for  designation  renewal  in  the 
entire  area  currently  assigned  to  that 
agency.  Jinks  was  the  only  applicant  for 
designation  in  its  area  and  applied  for 
designation  renewal  in  the  area 
described  below. 

Bounded  on  the  North  by  the  Iroquois 
County  line  east  to  Illinois  State  Route  1; 
Illinois  State  Route  1  south  to  U.S.  Route 
24;  U.S.  Route  24  east  into  Indiana,  to 
U.S.  Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  Fountain  County 
line;  the  Fountain  Coimty  line  west  to 
Vermillion  County  (in  Indiana):  the 
eastern  Vermillion  County  line  south  to 
U.S.  Route  36; 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  Dlinois.  to  the  Douglas 
County  line;  the  eastern  Douglas  and 
Coles  County  lines;  the  southern  Coles 
County  line;  and 

Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines;  the 
western  Champaign  County  line  north  to 
Interstate  72;  Interstate  72  southwest  to 
the  Piatt  County  line;  the  western  Piatt 
County  line;  the  southern  McLean 
County  line  west  to  a  point  10  miles 


west  of  the  western  Champaign  County 
line;  a  straight  line  running  north  to  U.S. 
Route  136;  U.S.  Route  136  east  to 
Interstate  57;  Interstate  57  north  to  the 
Champaign  County  line;  the  northern 
Champaign  County  line;  the  western 
Vermilion  (in  Illinois)  and  Iroquois 
Coimty  lines. 

There  were  two  applicants  for  the 
Paris  application:  Paris  applied  for  | 
designation  renewal  in  the  entire  area 
currently  assigned  to  that  agency;  and 
Champaign-Danville  Grain  Inspection 
Departments.  Inc..  a  neighboring  official 
agency,  applied  for  designation  in  the 
entire  area  currently  assigned  to  Paris. 

The  Service  announced  the  applicant 
names  in  the  November  1, 1988.  Federal 
Register  (53  FR  44051)  and  requested 
comments  on  the  applicants  for       [ 
designation.  Comments  were  to  be 
postmarked  by  December  16, 1988;  no 
comments  were  received  regardingi 
Frankfort's  and  Jinks  designation  ' 
renewal.  A  total  of  seven  comments 
were  received  regarding  the  designation 
of  an  official  agency  in  the  Paris  area. 
Three  comments  were  received  from 
grain  firms  recommending  the 
designation  renewal  of  Parie.  Three 
comments,  of  which  two  represented  the 
same  firm,  were  received  fit>m  grain 
firms  recommending  the  designation  of 
Champaign.  These  commentors  cited 
dissatisfaction  with  Paris'  service  and 
included  concerns  regarding  timeliness 
of  service  and  issuance  of  certificates. 
One  comment  was  also  received  from  a 
neighboring  official  agency 
recommending  the  designation  of 
Champaign.  The  Service  has  thoroughly 
reviewed  and  analyzed  all  aspects  of 
Paris'  operation.  The  concerns  raised  by 
the  commentors  were  also  identified  by 
FGIS  in  its  review  and  have  been 
addressed  by  Paris.  Further,  the  Service 
has  not  identified  any  other  deficiencies 
that  would  indicate  that  Paris  fails  to 
meet  any  designation  criteria  that  would 
serve  as  a  basis  for  not  renewing  its 
designation. 

The  Service  evaluated  all  available    . 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act. 
In  accordance  with  section  7(f)(1)(B).  the 
Service  determined  that  Frankfort  and 
Jinks  are  able  to  provide  official  services 
in  the  geographic  area  for  which  the 
Service  is  renewing  their  designations. 
Jinks  did  not  apply  for  designation  in  the 
following  locations,  all  in  Illinois, 
outside  of  the  above  referenced 
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contiguous  geographic  area:  Moultrie 
Grain  Association,  CadweU,  Moultrie 
County:  Tabor  and  Company,  Weedman 
Grain  Company,  and  Pacific  Grain 
Company,  all  in  Farmer  City.  Dewitt 
County;  Moultrie  Grain  Association, 
Lovington.  Moultrie  County;  Monticello 
Grain  Company,  Monticello,  Piatt 
County;  and  Pittwood  Grain  Company, 
Pittwood,  Iroquois  County  (located 
hiside  Decatur  Grain  Inspection,  Inc's 
area).  Since  first  designated  to  perform 
official  weighing  services  on  March  1. 
1083,  there  have  been  no  requests  for 
such  services  at  these  locations. 
Therefore,  the  Service  has  determined 
that  official  weighing  services  are  not 
needed  at  these  locations  at  this  time 
and  will  therefore  not  be  included  in  the 
geografriiic  area  for  wUch  the  Jinks 
designation  is  being  renewed.  In 
accordance  wiUj  section  7(f)(1)(b)  of  the 
Act  the  Service  has  also  determined 
that  Paris  is  better  able  dian  any  other 
applicant  to  provide  official  services  in 
the  geo^pUc  area  for  whidi  the 
Service  is  renewing  its  designation. 
Effective  March  1, 1080,  and  terminating 
February  28, 1002,  Frankfort  is 
designated  to  provide  official  inspection 
and  Class  X  or  Y  wei^iing  functions. 
Jinks  is  designated  to  provide  official 
Class  X  or  Class  Y  wei^iing  functions, 
and  Paris  is  designated  to  provide 
official  inspection  functions,  in  their 
specified  geographic  areas,  as 
previously  described  in  the  September  1 
Federal  Registsr,  for  Frankfort  and  Paris 
and  as  desoibed  above  for  Jinks. 

Interested  persons  may  obtain  official 
services  by  contacting  the  a^ncies  at 
the  following  teleiriiane  numbers: 
Frankfort  at  (317)  054-4602,  Jinks  at  (217) 
733-2714,  and  Paris  at  (217)  465-2755. 

Pub.  L  04-582. 00  StaL  2867.  as  amended  (7 
\i&.C.7\at$eq.] 

Date:  January  28,1980. 
I.T.AbiUar. 

Director,  Compliance  Divisiort. 
(FR  Doc.  80^2284  Hied  1-31-80;  8:45  amj 


Request  for  Comments  on  Designation 
Applicants  in  the  Geogn^hic  Area 
Currantly  Assigned  to  tfie  Champaign 
(IL)  and  Springfield  (IL)  Agencies 

AOENCv:  Federal  Grain  Inspection 
Service  (Service).  USDA. 
action:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  Champaign- 
Danville  Grain  Inspection  Departments. 
Inc.  (Champaign),  and  Glen  Wallace  dba 


Springfield  Grain  Inspection  Department 
(Springfield). 

DATE  Comments  must  be  postmarked 
on  or  before  March  20, 1080. 

ADMHESS:  Conunents  must  be  submitted 
in  writing  to  Lewis  Legakkea  Jr.,  RM, 
FGIS.  USDA.  Room  0628  South  Building. 
P.O.  Box  06454,  Washington,  DC  20090-  > 
6454. 

Telemail  users  may  respond  to 
(LLEBAKKEN/FGIS/USDA)  telemaiL 

Telex  users  may  respond  as  follows: 
To:  Lewis  Lebakken  TLX:  7607351, 
ANS:FGIS  UC 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  MFOHMATION  contact: 

Lewis  Lebakken,  Jr.,  telephone  (202) 
475-3428. 

SUPPLEMENTARY  information: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  December  1. 
1988,  Federal  Register  (53  FR  48566). 
Applications  were  to  be  postmarked  by 
January  1, 1088.  Qiampaign  and 
Springfield  were  the  only  applicants  for 
designation  in  those  areas  and  each 
applied  for  designation  renewal  in  the 
entire  area  currently  assigned  to  that 
agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  tiie  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  these  designation 
actions  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Pub.  L  94-582, 90  Stat.  2867.  as  amended  (7 
U.S.C.  71e/se9.) 

Date:  January  26, 1989. 

).  T.  Abshier, 

Director,  Compliance  Division. 

[FR  Doc.  89-2265  Filed  1-31-69;  8:45  am] 
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Re<}uest  for  Deeignatlon  Applicants  To 
Provide  Official  Services  In  the 
Geographic  Area  Currantly  Assigned 
to  the  Eastern  Iowa  Grain  Inepection 
and  Weighing  Service.  Inc.  Agency  (lA) 

AOENCv:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTION:  Notice. 


:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act  This  notice 
announces  that  the  designation  of  one 
agency  will  terminate,  in  accordance 
with  the  Act  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currentiy  assigned  to 
the  specified  agency.  The  official  agency 
is  the  Eastern  Iowa  Grain  Inspection 
and  Wei^iing  Service,  Inc.  (Eastern 
Iowa). 

DATE:  Applications  must  be  postmarked 
on  or  before  March  3, 1080. 


I  ^plications  must  be 
submitted  to  Jtmies  R.  Conrad.  Chief, 
Review  Branch,  Compliance  Divisi(Hi, 
FGIS.  USDA.  Room  1647.  South  Building. 
P.O.  Box  06454.  Washington.  DC  20000- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue  SW..  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMOrrARY  WTOIIMATION.  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12201  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  apphcant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Eastern  Iowa,  located  at  R.R.  #1,  Blue 
Grass,  lA  52726.  was  designated  under 
the  Act  as  an  official  agency  on  August 
1, 1986,  to  provide  official  inspection 
functions. 

The  official  agency's  designation 
terminates  on  July  31. 1080.  Section  . 
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7(g)tl)  of  the  Act  tUtes  that 
designations  of  official  agencies  shall 
tenninate  not  later  than  thennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Eastern  Iowa,  in  the  States 
of  Illinois  and  Iowa,  pursuant  to  section 
7(f)(2]  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

The  southern  area:  -k 

Bounded  on  the  North,  in  Iowa,  by 
Interstate  80  from  the  western  Iowa 
County  line  east  to  State  Route  38;  State 
Route  38  north  to  State  Route  130;  State 
Route  130  east  to  Scott  County;  the 
western  and  northern  Scott  County  lines 
east  to  the  Mississippi  River 

Bounded  on  the  East,  from  the 
Mississippi  River,  in  Illinois,  by  the 
eastern  Rock  Island  County  line;  the 
northern  Henry  and  Bureau  County  lines 
east  to  State  Route  88:  State  Route  88 
south;  the  southern  Bureau  County  line; 
the  eastern  and  southern  Henry  County 
lines;  the  eastern  Knox  County  line; 

Bounded  on  the  South  by  the  southern 
Knox  County  line;  the  eastern  and 
southern  Warren  County  lines;  the 
southern  Henderson  County  line  west  to 
the  Mississippi  River,  in  Iowa,  by  the 
southern  Des  Moines,  Henry,  Jefferson, 
and  Wapello  County  Unes;  and 

Bounded  on  the  West  by  the  western 
and  northern  Wapello  County  lines;  the 
western  and  northern  Keokuk  County 
lines;  the  western  Iowa  County  line 
north  to  Interstate  80.  ^ 

The  northern  area:  / 

Boimded  on  the  North^in  Iowa,  by  the 
northern  Delaware  andPUl^uque  Coonty 
lines;  in  Dlinoia,  by  th^^eKrthem  ]o 
Daviess,  Stephenson,  Winnebago. 
Boone,  McHemy,  and  Lake  Coiuity  Unes 
east  to  Interstate  94; 

Bounded  on  the  East  by  Interttate  94 
south  to  Interstate  294:  Interstate  294 
south  to  Interstate  55;  Interstate  55 
southwest  to  the  southern  Ehipage 
County  line; 

Bounded  on  the  South  by  the  southern 
Dupage,  Kendall,  Dekalb,  and  Lee 
County  lines;  and 

Bounded  oo  the  West  by  the  western 
Lee  and  Ogle  County  Unes;  by  the 
southern  Stephenson  and  )o  Daviess 
County  lines;  in  Iowa,  by  die  southern 
Dubuque  and  Delaware  County  lines; 
and  the  western  Delaware  County  line. 

The  following  location,  outside  of  the 
above  contiguous  geographic  area,  is 
part  of  this  geographic  area  assignment: 
Leland  Farmers  Company,  Leland. 
LaSalle  County,  lUinoia  (located  inside 


Kankakee  Grain  Inspection  Bureau, 
Inc's  area). 

Bxcepti<HM  to  Eastern  Iowa's  assigned 
geographic  area  are  the  following 
locations  inside  Eastern  Iowa's  area 
which  have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  McGregor  Grain  Inspection  and 
Weighing  Corporation,  Inc.:  Paris  and 
Sons  Grain  Elevator,  Masonville, 
Delaware  County,  Iowa;  and 

2.  Keokuk  Grain  Inspection  Service: 
Continental  Grain  Co.,  Dallas  City,  and 
Lomax  Grain  Elevator.  Lomax,  both  in 
Henderson  County,  Illinois. 

Interested  parties,  including  Eastern 
Iowa,  are  hereby  given  opportunity  to 
apply  for  official  agency  designation  to 
provide  the  official  services  in  the 
geographic  area,  as  speciHed  above, 
under  the  provisions  of  section  7(f)  of 
the  Act  and  \  800.196(d]  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning  August 
1. 1989,  and  ending  July  31, 1992.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Review  Branch,  Compliance 
Division,  at  the  address  listed  above  for 
forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L  94-M2.  SO  SUL  2887.  as  amended  (7 
U.S.C.71e/«e9.). 

Date:  January  2&  198B. 
I.T.AiMUar. 

Director,  Complkmx  Division. 
{PR  Doc  89-2286  Filed  1-31-W;  &4fi  am] 
■ujNaooKS«« 


Doii0li»nr  TUMI 


r.  Forest  Service,  USDA. 
action:  CanceUation  notice. 

The  Forest  Supervisors  have  decided 
}o  prepare  an  Environmental 
Asseaament  and  not  an  Environmental 
Impact  Statement  for  management  of  die 
Dougia»-fir  tussock  moth  outbreak  on 
the  Lassen  and  Plumas  National  Forests. 

The  Notice  of  Intent,  pubbshed  in  the 
Federal  Register  of  November  18, 1988 
on  page  46640  is  hereby  rescinded. 


Cheater,  CA  90020:  telephone  918-258- 

2141. 

D.  KsMk  CnamHr.     '  j 

AJwanor  District  Ranger. 
Date:  Jaanary  12, 1968. 
(FR  Doc.  89-2266  Filed  1-31-89:  8:45  am]  . 

MUJNQ  COOC  t41»-t1-« 


DEPARTMENT  OF  COVMERCE 

International  Trado  Administration 

Antidumping  or  CountarvaWng  Duty 
Order,  Finding  or  Suspended 
investigation;  Opportunity  To  Request 
omnNsuauve  neview 

AOtNCV:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background  I 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  findii^  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request  in  accordance 
with  ( I  353.53a  or  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidnmpiag  or 
countervailing  duty  order,  ffaiding.  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  February  28, 1960, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
February  for  the  following  periods: 


Aniidumeing 

ins 
AusMk 


(A-433-064). 


OMy  ftooeetf- 


Tiacfc 


■KM  FURTNOI  WWWMAtlOM  CONTACT: 

Laurence  Crabtree,  District  Planner, 
Lassen  National  Forest.  Box  767. 


Canada:  Racing  PMse(A- 
122-050) 

Japait  Birch  3-Pty  Doom- 
Wfw  (A-6ee-OS3) 

Japan:  Cartwn  SiMl  Bus- 
MMd  Pipe  nansi  (A- 
588-602) 

Jt^mt  Maiamkw  (A-SSe- 
056) 

TTw  Pwpto's  RipMfalc  of 
CNna:  Natural  BMIe 
PaM  BriMhaa  (A-670- 
S01) 


I 

02/01/86-01/31/86 
02/01/66-01/31/86 
02/01/66-01/31/89 

02/01/66-01/31/68 
02/01/86-01/31/69 

02/01/86-01/31/69 


-X 
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Period 

Suspended  Invmligaton: 

Mexico:  Unprocened  FkMt 

• 

Glase  (C-201-O15) 

01/01/66-12/31/68 

Mexico:  Yams  o(  Potypro- 

pylana   FlMra   (C-201- 

006) 

01/01/66-12/31/86 

Coumervaang  Duty  Prooeed- 

•ng: 

Pent  Cotton  Sheeting  and 

Sateen  (C-333-001) 

01/01/86-12/31/88 

Pen:  Cotton  Yam  (C-333- 

002) 

01/01/88-12/31/88 

Saudi  Arabia:  CartMn  Steel 

Wire  Hod  (C-517-501) 

01/01/88-12/31/88 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-090,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  February  28, 1989. 

If  the  Department  does  not  receive  by 
February  28, 1989  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Date:  January  28, 1989. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  89-2366  Filed  1-31-89;  8:45  am] 
stLUNQ  cooe  Mio-oa« 


(A-47S-802] 

Preliminary  Determination  of  Sales  at 
Lass  Ttian  Fair  Value;  industrial  Betts 
and  Components  and  Parts  Thereof, 
Wtiettier  Cured  or  Uncured,  From  Italy 

AOENCV:  Import  Administration, 
International  Trade,  Administration, 
Commerce. 
action:  Notice. 


:  We  preliminarily  determine 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
uncured,  (hereinafter  referred  to  as 
hidustrial  belts)  from  Italy  are  being,  or 
are  likely  to  be,  sold  in  the  United  Statee 


at  less  than  fair  value.  We  also 
preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  industrial  belts  from  Italy. 
We  have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination  and  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  industrial 
belts  from  Italy  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  April  11, 1969. 
EFFECTn^  OATK  February  1, 1989. 
FOR  niRTHEII  INFORMATION  CONTACT 
Mary  Martin  or  Charles  Wilson,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  377-2830  or  (202)  377- 
528a 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
industrial  belts  from  Italy  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1673bj  (the  Act). 
The  estimated  mai:gins  art;  shovm  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  industrial  belts 
from  Italy. 

Case  History  \ 

Since  the  notice  of  initiation  (53  FR 
28041,  July  28, 1988),  the  following 
events  have  occurred.  On  August  9, 
1988,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
industrial  belts  from  Italy  are  materially 
injuring  a  U.S.  industiy  (USITC  Pub.  No. 
2113,  August  1988). 

On  August  19, 1988.  the  Department 
presented  Section  A  of  the  antidumping 
-duty  questionnaire  to  Pirelli 
Trasmissioni  Industriali,  an  Italian 
manufacturer  of  industrial  belts 
(hereinafter  referred  to  as  Pirelli).  Pirelli 
accounted  for  a  substantial  portion  of 
exports  fitim  Italy  to  the  United  States 
during  the  period  of  investigation.  On  ' 
September  9, 1988,  PireUi  filed  a 
response  to  Section  A,  and  supplemental 
responses  on  September  12, 1988  and 
September  19, 1988.  The  remaining 
sections  of  the  questionnaire  were 
issued  on  October  19, 1988. 

On  October  24, 1988,  petitioner 
requested  that  the  preliminary 
determination  be  postponed.  On 
October  28, 1988,  in  accordance  with 


section  733(c)(1)(A)  of  the  Act,  we 
postponed  the  preliminary 
determination  to  January  26, 1989  (53  FR 
44511,  November  3, 1988). 

At  the  request  of  the  respondent, 
response  deadlines  were  extended 
several  times  with  the  final  due  date  for 
responses  being  no  later  than  December 
1, 1988,  for  tiie  narrative  response  and 
December  14, 1988,  for  the  computer 
tape.  Pirelli  filed  a  narrative  response  on 
December  1 ,  1988,  and  computer  tapes 
on  December  16. 1988.  The  Department 
issued  deficiency  letters  on  December 
18, 1988,  December  22, 1988,  January  4, 

1988,  and  January  12, 1989.  Pirelli 
submitted  additional  narrative 
responses  on  December  23, 1988, 
January  5, 1989,  and  January  10, 1989. 
PirelU  submitted  revised  computer  tapes 
on  January  3, 1989  and  on  January  10, 

1989.  On  January  18, 1989,  Pirelli 
withdrew  tne  computer  tapes  it  had  filed 
for  the  purpose  of  making  corrections  to 
the  data  entered  on  the  tapes. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  noHienclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201.  e/ 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  198a  All 
merchandise  entered,  or  withdrawn 
fi*om  warehouse,  for  consumption  on  or 
after  that  date  will  be  classified  solely 
according  to  the  appropriate  HTS  item 
numbers.  The  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

The  products  covered  by  this 
inv£istigation  are  industrial  belts  from 
Italy  currenUy  provided  for  under  HTS 
item  numbers  5910.00.10,  5910.00.90, 
4010.10.10  and  401G.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts.  synchronous  belts, 
round  belts  and  fiat  belts,  in  part  or 
wholly  of  rubber  or  plastic  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e..  closed  loop) 
belts,  or  in  belting^  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 
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Period  of  Investigatioa 

The  period  of  investigation  it  January 
1. 196a  through  June  aa  198& 

Fair  Value  Compartaooe 

To  detennine  whether  sales  of 
industrial  belts  from  Italy  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value.  We  used  the 
best  information  available  as  required 
by  section  776(c)  of  the  Act  because 
Pirelli  has  failed  to  provide  the 
information  requested  in  the 
questionnaire  on  a  timely  basis. 
Substantial  deficiencies  with  both 
Pirelli's  narrative  response,  and  with  the 
computer  tapes  submitted  effectively 
preclude  our  ability  to  make  a  price-to- 
price  comparison  between  foreign 
market  value  and  U.S.  prices.  The  data 
submitted  on  exporter's  sales  price 
transactions  did  not  include  foreign 
inland  freight,  foreign  inland  insurance, 
ocean  frei^t  marine  insurance,  U.S. 
insurance,  U.S.  warehousing  expenses, 
inventory  carrying  costs,  indirect  selling 
expenses,  or  technical  expenses.  In 
addition,  no  hardcopy  printouts  of  the 
computer  tapes  were  submitted,  and  the 
previously  filed  computer  tapes  were 
withdrawn  on  laruary  18, 1988.  Because 
of  the  magnitude  of  the  omissions  and 
deBciencies  in  the  responses,  as  best 
fiiformation  available,  we  took  the 
highest  margin  contained  in  the  petition 
for  each  of  the  product  types  and 
averaged  those  figures  to  determine  a 
single  margin  for  the  products  under 
investigation. 

United  States  Price 


V 


United  States  price  was  based  on  the 
U.S.  price  information  provided  in  the 
petition. 

Foreign  Market  Vahie 

Foreign  market  value  was  based  on 
home  market  prices  provided  in  the 
petition. 

Critical  Qicumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Italy.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  beheve  or  suspect 
that: 

(A)  (i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation,  or 

(ii)  The  person  by  whom,  or  for  tliose 
account  the  nerchandise  was  imported  knew 
or  should  hove  known  that  tlie  exporter  was 
sellii^  the  metchandlse  which  is  the  subject 


of  the  investigatioo  at  less  than  its  fair  valna, 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumptian  accounted  for  by 
imports. 

Since  we  do  not  find,  based  on  the 
Department's  import  data,  that  there 
have  been  massive  imports  of  industrial 
belts  and  components  and  parts  thereot 
whether  cured  or  uncured,  from  Italy, 
we  do  not  need  to  consider  whether 
there  is  a  history  of  dumping  or  whether 
importers  of  this  merchandise  knew  or 
should  have  known  that  this 
merchandise  was  being  sold  at  less  than 
fair  value.  Ilierefore,  we  preliminarily 
determine  that  critical  circimistances  do 
not  exist  with  respect  to  imports  of 
industrial  belts  from  Italy. 

Because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  Tariff  Schedules  of  the 
United  States  Annotated  basket 
categories,  for  purposes  of  the  final 
determination,  we  have  requested 
specific  data  on  shipments  of  the  subject 
merchandise  as  the  most  appropriate 
basis  for  our  determination  of  critical 
circumstances.  Furthermore,  we  believe 
that  company-specific  critical 
circumstances  determinations  better 
fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation.  Therefore,  we 
are  asking  respondent,  Pirelli,  to  supply 
monthly  volume  shipment  data  from 
November  1967  through  January  1989  in 
order  for  the  Department  to  base  its 
critical  circumstance  determination  on 
company-specific  data. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  industrial  belts  from 
Italy,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  in  accordance  with 
section  733(d)(1)  of  the  Act  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  (>ostixig  of  a  bond  equal  to  the 
estimated  amounts  by  which  the  foreign 
market  value  of  the  subject  merchandise 


from  Italy  exceeds  the  United  States 
price  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  Because  no  price 
quotations  for  the  period  of  investigation 
were  provided  in  the  petition,  we  used 
the  average  of  the  highest  margin  for 
each  of  the  product  types  listed  in  the 
petition  prior  to  the  period  of 
investigation.  The  margins  are  as 
follows: 


Manufacturer/producer/exporter 


piraai  irasmssioni  wiusinas.^ 


Margin 
percant- 


74.90 
74.90 


rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act  yn  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  ai|ailable  to  the  ITC  all 
non^vileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  tiie  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

'The  rrc  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  the  date  of  the 
preliminary  determination  or  45  days 
after  our  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:30  a.m. 
on  March  23, 1989  at  the  U.S. 
Department  of  Commerce,  Room  4830,  . 
14th  Street  and  Constitution  Avenue 
NW.,  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number  (2)  the  number  of  participants: 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Assistant  Secretary  by  March  16, 1980. 
Oral  presentations  will  be  limited  to 
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issues  raised  in  the  briefs.  All  %vritten 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  sectioh  733(0  of  Uie  Act  (19 
U.S.Cl673b(f)).    ^ 
January  26, 1989. 
Ian  W.  Mans. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  89-2362  Filed  1-31-89: 8:45  am)    ' 
■UJNe  oooc  Sf  tO-OS-H 

[A-S(M-«01] 

Preliminary  Determination  of  SalM  dl 
Less  Than  Fair  Value;  Industrial  Belts 
and  Components  and  Parts  Thereof , 
Whettwf  Cured  or  Uncured,  From 


AOmcv:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
uncured  (hereinafter  referred  to  as 
industrial  belts)  fix)m  Israel  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value.  We  also 
preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  industrial  belts  from  Israel. 
We  have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination  and  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  industrial 
belts  bom  Israel  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normallyrwe  will  make  a  final 
determination  by  April  11, 1980. 
EFFECTIVE  DATE:  February  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  Martin  or  Charles  Wilson,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  377-2830  or  (202)  377- 
5288. 
SUPPLEMENTAL  MFORMATKHt: 

Pretiminary  Detennination 

We  preliminarily  determine  that 
industrial  belts  bom  Israel  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fafr  value,  as  provided  in 


section  733  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1673b)  (tiie  Act). 
The  estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circimistances  do 
not  exist  with  respect  to  industrial  belts 
bom  Israel 

Case  History 

Since  the  notice  of  initiation  (53  FR 
28033,  July  26, 1988),  the  following 
events  have  occurred:  On  August  9, 
198a  die  ITC  determined  Uiat  tiiere  is  a 
reasonable  indication  that  imports  of 
industrial  belts  from  Israel  are 
materially  injuring  an  industry  in  the 
United  States  (USITC  Pub.  No.  2113, 
August  1988). 

On  August  19. 1988,  die  Department 
presented  Section  A  of  the  antidumping 
questionnaire  to  Magam  United  Rubber 
Industries,  Ltd.  (Magam).  which 
accounted  for  a  substantial  portion  of 
exports  from  Israel  to  the  United  States 
during  the  period  of  investigation.  The 
response  to  section  A  of  the 
questionnaire  was  received  on 
September  7, 1988. 

On  October  24, 198a  petitioner 
requested  that  the  preliminary 
determination  be  postponed  On 
October  2a  198a  in  accordance  with 
section  733(c)(1)(A)  of  die  Act,  we 
postponed  the  preliminary 
determination  to  January  26 1989  (53  FR 
44511,  November  3. 1988).  On  October 
2a  198a  Magam  informed  the 
Department  that  it  would  no  longer  be 
participating  in  the  investigation. 
Magam  later  withdrew  its  response  to 
section  A  of  the  questionnaire. 

Scope  of  the  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS)  as  provided  for  in  section  1201  e/ 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
that  date  will  be  classified  solely 
according  to  the  appropriate  HTS  item 
numbers.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  products  covered  by  this 
investigation  are  industrial  belts  from 
Israel  currently  provided  for  under  HTS 
item  numbers  5910.00.10,  5910.00.90, 
4010.10.10  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 


include  V-belts,  synchronous  belts, 
roimd  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trudcs. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1, 1988  through  June  30, 198a 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
industrial  belts  from  Israel  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value.  We  used  best 
information  available  as  required  by 
section  776(c)  of  the  Act  for  the  reasons 
stated  in  the  "Case  History"  of  this 
notice.  As  best  information  available, 
we  took  the  highest  margin  contained  in 
the  petition  for  each  of  the  product  types 
for  the  period  of  investigation  and 
averaged  those  figiu«8  to  determine  a 
margin  for  the  products  under 
investigation. 

United  States  Price 


n. 


United  States  price  was  based  on  the 
U.S.  price  information  provided  in  the 
petition. 

FoFUgn  Marliet  Value 

Foreign  mariiet  value  was  based  on 
home  market  prices  provided  in  the 
petition. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Israel.  Section  733(e)(1)  of  the  Act 
provides  that  criucai  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

[.\]  (i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class, or 
kind  of  merchandise  which  is  the  subi* 
the  investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  kne 
or  should  have  known  that  the  exporter  was ' 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value; 
and 

•     (B)  There  have  heen  massive  imports  of  the 
class  or  iund  of  merchandise  which  is  the 
subject  of  tiie  investigation  over  a  relatively 
short  period.  ' 


ajeot  of 


BEST  COPY  AVAILABLE 
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Pursuant  to  sectioii  733(e)(1)(B),  we 
generally  consider  the  following  factors 
la  determining  whether  imports  have 
been  massive  over  a  relatively  short 
time:  (1)  The  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Since  we  do  not  find  that  there  have 
been  massive  imports  of  industrial  belts 
and  components  and  parts  thereof, 
whether  cured  or  uncured.  from  Israel, 
we  do  not  need  to  consider  whether 
there  is  a  history  of  dumping  or  whether 
importers  of  these  products  knew  or 
should  have  known  that  the 
merchandise  was  being  sold  at  less  than 
fair  value.  Therefore,  we  preliminarily 
determine  that  critical  dreimistances  do 
not  exist  with  respect  to  imports  of 
industrial  belts  from  Israel 

Suspension  of  Uquidattoa 

In  accordance  with  section  733(d)(1) 
of  the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  industrial  belts  from 
Israel  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise  from 
Israel  exceeds  the  United  States  price  as 
shown  below.  This  suspension  of       /-> 
liquidation  will  remain  in  effect  until  ^ 
further  notice.  The  average  of  the 
highest  margin  for  each  of  the  product 
types  listed  in  the  petition  for  die  period 
of  investigation  is  as  follows: 


MSPQlVt 

psreeni. 

■0* 

Msovn.. 

A*<rt*<fi       

88.66 
80.66 

rrC  Notiflcadaa 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  frC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  aUow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 


consent  of  the  Assistant  Secretary  for 
Inqxirt  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  infure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  the  date  of  the 
preliminary  determination  or  45  days 
after  our  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  bearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:30  a jn. 
on  March  17, 1969,  at  the  U.S. 
Department  of  Commerce,  Room  4830, 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration. 
Room  B-099,  at  Uie  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Assistant  Secretary  by  March  10, 1969. 
Oral  presentetions  wUl  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  at  the  above 
address,  in  at  least  t^n  copies,  not  less 
than  30  days  before  die  date  of  the  final 
determinatton.  or.  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(Q  of  the  Act  (19 
U.S.C.  1673b(f)). 
lanW.Marss. 

Auiatant  Secretary  for  Import 
Administration. 
January  26, 1989. 
[PR  DCX:.  89-2363  Filed  1-31-89;  8:45  am] 


IA-42S-t02] 

PrwwnMnfy  dvim  iiMuiion  oi  saws  n 
LMt  TtMO  Fair  VahM;  mdiMtrtal  B«tt* 


Whalttai'  Curad  or  Uncuradi  Froni  tlia 
Fadaral  RapubMc  of  Qarmany 

AQCNCV:  Import  Administration. 
International  Trade,  Administration. 
Commerce. 
action:  Notice. 


r.  We  preliminarily  determine 
that  industrial  belte  and  componente 
and  parts  thereot  whether  cured  or 


uncured.  (hereinafter  referred  to  as 
industrial  belte)  from  the  Federal 
Republic  of  Germany  are  being,  or  are 
likely  to  be,  sold  in  the  United  Stetes  at 
less  than  fair  value.  We  also 
preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  industrial  belte  from  the 
Federal  Republic  of  Germany.  We  have 
notified  the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  industrial  belts  from  the 
Federal  Republic  of  Germany  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  April  11, 
1969. 

IFracnvi  DATI:  February  1, 1989. 

TOM  PURTNBI  irOWiATlOW  CONTACT: 

Mary  Martin  or  Charles  WUson.  Office 
of  Antidumping  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone:  (202)  377-2830  or  (202)  377- 
528& 
aumnMNT ANY  mvorhation: 

Preliminary  DeteimlnaHnn 

We  preliminarily  determine  diat 
industrial  belte  frtun  the  Federal 
Republic  of  Germany  are  being,  or  are 
likely  to  be,  sold  in  die  United  Stetes  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  193a  as 
amended  (19  U.S.C  1673(b)  (tiie  Act). 
The  estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  industrial  belte 
from  the  Federal  Republic  of  Germany. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
28041,  July  26, 1988),  the  following 
evente  have  occurred:  On  August  9, 
1988,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  importe  of 
industrial  belte  from  the  Federal 
Republic  of  Germany  are  materiaUy 
injuring  a  U.S.  industiy  (USITC  Pub.  No. 
2113,  August  1988). 

On  August  19, 1968,  the  Department 
presented  Section  A  of  the  antidumping 
duty  questionnaire  to  Amtz-Optibelt 
ICG.  (Optibelt),  which  accounU  for  a 
substantial  portion  of  exports  from  the 
Federal  Republic  of  Germany  to  the 
United  States  during  the  period  of 
investigation.  On  September  9, 1968, 
Optibelt  informed  the  Department  that  it 
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would  not  be  responding  to  the 
questionnaire. 

On  October  24. 198a  petitioner 
requested  that  the  preliminary 
determination  be  postponed.  On 
October  28. 1968  in  accordance  with 
section  733(c)(lKA)  of  the  Act  we 
postponed  the  preliminary 
determination  to  January  28. 1989  (53  FR 
44511.  November  3, 1968). 

Scope  of  loveetigatioa 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1969,  the  United  Stetes  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  198a  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  will  be  classified  solely 
according  to  the  appn^riate  HTS  item 
numbers.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  producte  covered  by  this 
investigation  are  industrial  belU  from 
the  Federal  Republic  of  Germany 
currentiy  provided  for  under  HTS  item 
numbers  5910.00.10,  5910.00.90, 
4010.10.10  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belte  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belte  and  flat  belte,  in  part  or 
wholly  of  rubber  or  plastic  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belte,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belte  as  well  as 
front  engine  drive  belte  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1, 1988  through  June  30, 198a 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
industrial  belts  from  the  Federal 
Republic  of  Germany  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value.  We  used  the 
best  information  available  as  required 
by  section  776(c)  of  the  Act  for  the 
reasons  stated  in  the  "Case  History"  of 
this  notice.  As  best  information 
available,  we  took  the  highest  margin 
contained  in  the  petition  for  each  of  the 


product  types  for  the  period  of 
investigation  and  averaged  those  figures 
to  determine  a  margin  for  the  producte 
under  investigation. 

United  States  Price 

United  States  price  was  based  on  the 
U.S.  price  information  provided  in  the 
petition. 

Foreign  Market  Value 

Foreign  market  value  was  based  on 
home  market  prices  provided  in  the 
petition. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
importe  of  the  subject  merchandise  from 
the  Federal  Republic  of  Germany. 
Section  733(e)(1)  of  the  Act  provides  that 
critical  circumstances  exist  if  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that 

(A)  (i)  Uiere  is  a  liistory  of  dumping  in  the 
United  States  or  elsewhere  of  tiie  ciau  or 
kind  of  merdiandise  which  is  tlie  subject  of 
tiie  investigation:  or 

(ii)  the  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported  Icnew 
or  should  have  loiown  that  the  exporter  was 
selling  the  merchandise  whichiiuie  subject 
of  tlie  investigation  at  less  than  its  fair  value; 
and  / 

(B)  tliere  have  been  massjve  imports  of  the 
class  or  kind  of  merchandiife  wliich  is  the 
subject  of  the  investigationtover  a  relatively 
short  period.  \ 

Pursuant  to  section  733rh^(l)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
importe. 

Since  we  do  not  find  that  there  have 
been  massive  imports  of  industrial  belts 
and  componente  and  parte  thereof, 
whether  cured  or  uncured,  from  the 
Federal  Republic  of  Germany,  we  do  not 
need  to  consider  whether  there  is  a 
history  of  dumping  or  whether  importers 
of  these  producte  knew  or  should  have 
/"^^-knpwn  that  the  merchandise  was  being 
sold^t  less  than  fair  value.  Therefore, 
we  preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  industrial  belts  from  the 
Federal  Republic  of  Germany. 

Suspension  of  Uquidatioo 

Inaccordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  Uquidation 
of  all  entries  of  industrial  belts  from  the 
Federal  Republic  of  Germany,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered. 


or  withdratvn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  maricet  value  of  the 
subject  merchandise  from  the  Federal 
Republic  of  Germany  exceeds  the 
United  States  price  as  shown  below. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
average  of  the  highest  margin  for  each  of 
the  product  types  listed  in  the  petition 
for  die  period  of  investigation  is  as 
follows: 


Manulacturer/Producer/Exporter 


Opttwit  Corporation . 
Al  Omers _ 


100.60 
100.60 


rrC  Notificaticm 

in  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  FTC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for. 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry  before 
the  later  of  120  days  after  the  date  of  the 
preliminary  determination  or  45  days 
after  our  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47.  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:30  a.m. 
on  March  22, 1989  at  tiie  U.S. 
Department  of  Commerce,  Room  483a 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  2023a  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistent 
Secretary  for  Import  Administration, 
Room  B-^099,  at  tiie  above  address 
within  ten  days  of  the  pubUcation  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephcme 
number  (2)  the  number  of  participante; 
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(3)  the  reasons  for  attending:  and  (4)  a 
list  of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Assistant  Secretary  by  March  15, 1989. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or.  if  a  hearing  is  held» 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
Ian  W.  Mans, 

AsaistanI  Secretary  for  Import 
Administration. 
January  20, 1980. 
[FR  Doc.  88-2381  Filed  1-31-89:  8:45  am] 
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PwMininfyDfnnlnatloiiofSal— at 
I  Than  Fab- VsIim:  mdiwIrW  B«lt» 


Whathar  Curad  or  Uneurad,  From  tha 
umiaa  mngooin 

AOINCV:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 


r.  We  preliminarily  determine 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
unctued.  (hereinafter  referred  to  as 
industrial  belU)  from  the  United  States 
at  less  than  fair  value.  We  also 
preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  industrial  belts  from  the 
United  Kingdom.  We  have  notified  the 
U.S.  International  Trade  Commission 
(ITC)  of  our  determination  and  have 
directed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
industrial  belts  from  the  United 
Kingdom  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  April  11, 1989. 
tFFCcnvt  OATC  February  1, 1989. 

rOR  FURTHER  INFORSIATION  CONTACT. 

Mary  Jenkins  or  Charles  Wilson,  Office 
of  Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  377-1756  or  (202)  377- 
5288. 
SU^MMMNTARV  WlfORMATIOIH 


Preliminary  Detannination 

We  preliminarily  determine  that 
industrial  belts  from  the  United 
Kingdom  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673b)  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 
We  also  preliminarily  determine  that 
critical  ciromistances  do  not  exist  with 
respect  to  industrial  belts  from  the  , 
United  Kingdom. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
28040,  July  28, 1988),  the  following 
events  have  occurred:  On  August  9. 
1988,  the  rrc  determined  that  there  is  a 
reasonable  indication  that  imports  of 
industrial  belts  from  the  United 
Kingdom  are  materially  Injuring  a  U.S. 
industry  (USITC  Pub.  No.  2113,  August 
1988). 

On  August  19, 1968,  Section  A  of  the 
questionnaire  was  presented  to  Amtz 
Belting  Company  (UX)  Ltd.  (Optibelt). 
who  accounts  for  a  substantial  portion 
of  exports  from  the  United  Kingdom  to 
the  United  States  during  the  period  of 
investigation.  On  September  9, 1988, 
Optibelt  informed  the  Department  tliat  it 
would  not  be  responding  to  the 
questionnaire. 

On  September  1, 1968,  |ii  Fenner  and 
Company,  Ltd.  (Fenner)  requested  that  it 
be  included  as  a  voluntary  respondent 
in  the  investigation.  On  September  28, 
1988.  BTL,  Ltd.  (BTL)  also  indicated  that 
it  would  be  a  voluntary  respondent  in 
this  investigation.  On  October  18, 1988. 
questionnaires  were  presented  to  Fenner 
and  BTL  We  received  replies  to  the 
questionnaire  from  Fenner  on  December 
1,  and  December  9, 1988.  BTL  did  not 
respond  to  the  questionnaire.  We  sent  a 
deficiency  letter  to  Fenner  on  December 
20.  We  received  a  response  to  the 
deficiency  letter  on  December  31. 
Responses  to  all  deficiency  letters  sent 
to  Fenner  were  received  by  the 
Department  prior  to  this  determination. 

On  October  24, 1988,  petitioner 
requested  that  the  preliminary 
determination  be  postponed.  On 
October  28, 1988  in  accordance  with 
section  733(c)(1)(A)  of  the  Act  we 
postponed  the  preliminary 
determination  to  January  26, 1989  (53  FR 
45111,  November  3, 1988). 

Scope  of  Investigatioa 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1. 
1989,  the  United  States  fully  converted 


to  the  Harmonized  Tariff  Schedule 
(HTS)  as  provided  for  in  section  1201  et 
aeq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
this  date  will  be  classified  solely 
according  to  the  appropriate  HTS  item 
numbers.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  products  covered  by  this 
investigation  are  industrial  belts  from 
the  United  Kingdom  currently  provided 
for  under  HTS  item  numbers  5910.00.10, 
5910.00.9a  4010.10.10  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  fiat  belts,  in  part  or 
wholly  of  rubber  or  plastic  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trudcs, 
tractors,  buses,  and  lift  truclcs. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1, 1988.  throu^  June  30, 1988. 

Fair  Value  Compaiiaons 

To  determine  whether  sales  of 
industrial  belts  from  the  United 
Kingdom  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value. 

For  Fenner  we  used  sales  information 
submitted  by  the  respondent.  Optibelt 
did  not  respond  to  the  Department's 
questionnaire.  In  such  cases,  we  assign 
to  the  non-replying  company  the  higher 
of:  (1)  The  average  of  the  highest 
margins  contained  in  the  petition  for 
each  of  the  product  tj'pes  for  the  period 
of  investigation  for  the  non-responding 
company;  or,  (2)  the  highest  weighted- 
average  margin  found  for  any  company 
that  did  respond  to  the  questionnaire. 
Following  this  policy,  for  this 
preliminary  determination,  we  used  the 
best  information  available  as  required 
by  section  776(c)  of  the  Act  for  the 
reasons  stated  in  the  "Case  History" 
section  of  this  notice.  As  best 
information  available,  we  took  the 
highest  margin  contained  in  the  petition 
for  each  of  tfie  product  types  for  the 
period  of  investigation  and  averaged 
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those  figives  to  determine  the  margin  for 
the  product  under  investigation. 

United  States  Price 

For  Fenner,  we  based  the  United 
States  price  on  exporter's  sale  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act,  because  in  each  case  the  sale 
to  the  first  unrelated  purchaser  took 
place  after  importation  into  the  United 
States.  We  calculated  exporter's  sales 
price  based  on  packed,  f.o.b.  seller's 
warehouse  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate,  for 
commissions,  credit  in  the  United  States, 
inland  freight  in  the  United  Kingdom,  air 
freight  brokerage,  U.S.  customs  duty, 
sales  processing,  U.S.  inland  freight  to 
warehouse,  and  (pursuant  to  section 
772(e)(2)  of  the  Act)  indirect  selling 
.  expenses  incurred  in  the  United  States. 
For  Optibelt  the  United  States  price 
was  based  on  the  U.S.  price  information 
provided  in  the  petition.       * 

Foieign  Market  Value 

For  Feimer.  we  determined  there  were 
sufficient  sales  in  the  home  maricet  to 
serve  as  a  basis  for  calculating  foreign 
market  value.  In  accordance  with 
section  773  of  the  Act  for  Fenner,  we 
calculated  foreign  maricet  value  based 
on  packed  f.o.b.  seller's  warehouse  to 
unrelated  purchasers  in  the  United 
Kingdom.  We  made  deductions,  where 
appropriate,  for  price  discounts.  We  did 
not  deduct  credit  expense  in  the  home 
^  market  because  Fenner  did  not  submit 
sufficient  data  to  impute  credit  expenee 
for  all  sales  during  the  period  of 
investigation.  We  did  not  allow  an 
indirect  selling  expense  offset  on  United 
Kingdom  sales,  in  accordance  with 
{  353.15(c)  of  the  regulations,  because 
Feimer  did  not  submit  the  necessary 
response  in  a  timely  manner  for 
inclusion  in  our  preliminary 
determination. 

For  Optibelt  as  best  information 
available,  we  used  home  mariiet  prices 
provided  in  the  petition. 

Currency  Conversion 

Since  all  U.S.  sales  were  exporter's 
sales  price  transactions,  we  used  the 
official  exchange  rates  in  effect  on  the 
date  of  sale,  in  accordance  with  section 
773(a)(1)  of  the  Act  All  currency 
conversions  were  made  at  rates  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Critical  Circumstances 

On  June  30, 1988,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  the  subject 
merchandise  from  the  United  Kingdom. 
Section  733(e)(1)  of  the  Act  provides  that 


critical  circumstances  exist  if  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that* 

(A)  (i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported  knew 
or  should  liave  Icnown  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value, 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  Idnd  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

.  Since  we  do  not  find,  based  on  the 
Department's  import  data,  that  there 
have  been  massive  imports  of  industrial 
belts  and  components  and  parts  thereof, 
whether  cured  or  uncured.  from  the 
United  Kingdom,  we  do  not  need  to 
consider  whether  there  is  a  history  of 
dumping  or  whether  importers  of  these 
products  knew  or  should  have  known 
that  the  merchandise  was  being  vAd  at 
less  than  fair  value.  Therefore,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  industrial  belts  from  the 
United  Kingdom. 

Because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  Tariff  Schedules  of  the 
United  States  Annotated  basket 
categories,  for  purposes  of  the  final 
determination,  we  have  requested 
specific  data  on  shipments  of  the  subject 
merchandise  as  the  most  appropriate 
basis  for  our  determinations  of  critical 
circumstances.  Furthermore,  we  believe 
that  company-specific  critical 
circumstances  determinations  better 
fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation.  Therefore,  we 
are  asking  respondent  Fenner,  to  supply 
monthly  volume  shipment  data  from 
November  1987  through  January  1989  in 
order  for  the  Department  to  base  the 
critical  circiunstance  determinations  on 
company-specific  data. 

Verification 

We  will  verify  the  information  used  in 
making  our  final  determination  in 


accordance  with  section  776(b)  of  the 
Act. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  df 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  industrial  belts  from  the 
United  Kingdom  that  are  entered  or 
withdrawn  from  warehouse  for 
onsumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of 
industrial  belts  from  the  United  ^ 
Kingdom  exceeds  the  United  States 
price  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  margins  are  as 
follows: 


Manufacturer/Produoer/Ejqxxler 


Cpttiell  Cocporation . 
J.K  Fenner.. 
AHOltwrs— . 


M»gin 
percent- 


74.16 
10.72 
73.90 


ITC  Notification 

.•- 

In  accordance  with  section  733(f)  of 
thfe  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
maldng  available  to  the  ITC  all  » 

noi^>rivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC  . 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
pubUcly  or  under  administrative 
protective  order,  without  the  written ' 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  are  n\aterially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  this  determination,  or 
45  days  after  the  final  determination,  if 
affirmative. 

Public  Conunenit 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  deternlunation  at  10:30  a.m. 
on  March  20, 1989;  at  the  U.S. 
Department  of  Commerce,  Room  4830. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
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Secretary  for  Import  AdaiiiiistratioB. 
Room  B-099,  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  addrees  and  tekiriuMie 
number.  (2)  the  nuaber  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  most  be  submitted  to  the 
Assistant  Secretary  by  March  13. 1988. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  shfHild  be  filed  in  accordance 
with  19  CFR  353.46.  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  oetermination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C  1673(f)). 
)aaW.  Mates. 

AMttMiant  Secretary  for  Import 
AdadniitraUon. 
[FR  Doc.  80-2368  Filed  1-31-60: 8:46  smj 
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Cw«d  or  Uiieurad,  Prom 


Aomcv:  faBpoii  AdBWttnrtkm. 
International  I^ade  AdnWstratiQn. 
Conmaroe. 


r:  Wa  ptdtaiiiiudy  datamioa 
that  iadoitiial  baits  and  oompoDBats 
and  parts  tkanoi  whethar  cored  or 
uncured  gMimioiftiir  wfanad  to  aa 
indoaiiial  bait^  boa  Slngapoea  am 
being,  or  are  Iflialy  tobo.  aokl  in  dka 
United  SUtea  at  last  tkaa  bir  vafaM.  We 
also  preUminarily  datermine  that  critical 
drcamstances  do  not  exist  with  reapect 
to  imporla  of  industrial  bells  from 
Singapore.  We  have  notifiad  die  ILS 
International  Trade  Cninmission  (TTC) 
of  onr  determination  and  have  directed 
the  U.S.  Customs  Service  tc  suspend 
liquidation  of  all  entries  of  iaduatriai 
belts  from  Singapore  as  described  in  the 
"Suspension  of  Liquidation'*  section  of 
this  notice.  If  this  Investigation  prooaeds 
normally,  we  will  make  a  final 
determination  by  April  11. 1989. 
imcnvi  OATC  February  1. 1989. 


Commerce,  14th  Street  and  Constitutiaa 
Avenue.  NW..  WaaUngton.  DC  20238: 
telephone  (202)  377-1709. 
■u»i  ■MiMTawY  iMrnmiaTioir 

PraBminary  Determination 

We  preliminarily  determine  that 
industrial  behs  from  Singapore  are 
being,  or  are  l^ely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  ie73b) 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circimistances  do 
not  exist  with  respect  to  industrial  belts 
froiB  Singapore. 

CaseHlstacy 

Since  the  notioe  of  initiation  (53  FR 
28037,  July  2B,  1988).  the  following 
events  have  occurred:  Ob  August  9, 
1988.  the  rrC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
industrial  belts  from  Singapore  are 
materially  in)uriBg  a  U.S.  industry 
(USrrC  Pub.  No.  2113.  August  1988). 

On  August  19. 1988.  section  A  of  the 
questioniuire  was  presented  to 
Mitsuboahi  Baiting  (Singapore)  Pte.  Ltd. 
(MBS),  which  accounts  for  a  substantial 
portion  of  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation.  On  October 
19. 1968,  sections  B  and  C  of  the 
questaonsaire  were  presented  to  MBS. 

We  receired  replies  to  the 
questionnaire  from  MBS  on  September 
12  and  Deoembn  2. 1968.  and  on 
January  14. 1986.  We  sent  a  deficiency 
letter  to  KOB  OB  December  21.  IMO  and 
respensea  to  al  deficiency  letter*  ware 
received  by  fba  Depitment  prior  to  dds 

On  October  M.  1980.  petitioBer 
requested  Ibat  (he  DeputowBt  cakttlate 
foiaiyi  nannt  vane  esiiig  the  special 
rule  fiorcertaiB  nnltfaietiuual 
coipocktioBS  under  section  773(d)  of  the 
Act 

On  October  24.  I960,  petitioner 
requested  that  die  preHndnary 
determination  be  postponed.  On 
October  28, 1968.  in  acoordanoe  wldi 
section  733([c)(lKA)  of  die  Act.  we 
poatponed  tbe  prelhsinaiy 
deteraiiaation  to  January  26, 1980  (59  FR 
44S11,  Novenber  3. 1966). 


Contact  Loais  Apple,  Office  of 
AntidumpiagliivestigatioBa.  bi^Mtt 
Adninistratian.  Intemattenal  Trade 
Admiaistrartoo,  U.S.  Department  of 


The  United  State*  has  developed  a 
system  of  tariff  dassification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1060,  the  U.S.  tariff  schedules  were  fully 
oonverted  lo  the /famto/uzed  ron^ 
Scheduh  {KTS),  as  provided  for  in 


saction  1201  at  seq.  of  the  Omnibus 
Trade  and  Coo^wtitiveness  Act  of  1986. 
All  merchandise  entered,  or  withdrawn 
bom  warehouse,  for  consumption  on  or 
after  diet  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
awmber(s).  The  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
-  remains  dispositive. 

The  products  covered  by  this 
investigation  are  industrial  belts  from 
Siivgapore  currently  provided  for  under 
HTS  item  numbers  5910.00.10.  5010.00.90, 
4010.10.10  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  ot  steel  wire,  cord  or  strand,  and 
whether  in  endless  (Le.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combusticn  engines,  including  tracks, 
tractors,  buses,  and  lift  trades. 

Period  of' bivestigadan 

The  period  of  investigatioa  i*  January 
1. 1006.  diroii«^  June  3a  1988. 

Fair  Vahie  Comparisons 

To  datermine  whether  sales  of 
ind— tiial  bdts  from  Singapore  to  the 
United  States  were  made  at  lem  than 
fair  vahie,  we  ceospared  the  Umted 
State*  price  to  the  forei^  amriiet  value, 
a*  specified  below. 

UaitadStataaPldoe 

For  those  sales  by  MBS  that  were 
made  through  a  related  sales  agent  in 
the  United  States  to  an  unrelated 
purdiaser  prior  to  the  date  of 
importation,  we  used  ptirchase  price  as 
the  basis  for  determining  United  States    . 
price.  For  these  salea.  Uie  Department 
determined  that  purchase  pnce  was  the 
most  appropriate  indicator  of  United 
State*  price  based  on  the  following 
elements: 

1.  The  merchandise  in  question  was 
shipped  directly  frtun  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent; 

2.  This  was  the  customary  commerdal 
channel  for  sales  of  this  merchandise 
betweea  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  State*  acted  wily  as  die 
processor  of  sales-related 
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documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyers. 

Where  all  the  above  elements  are  met 
we  regcud  the  routine  selling  functions 
of  the  exporter  as  having  been  merely 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  are  done 
in  the  United  States  or  abroad  does  not 
change  the  substance  of  the  transactions 
or  the  functions  themselves. 

In  instances  where  merchandise  is 
ordinarily  diverted  into  the  related  U.S. 
selling  agent's  inventory,  we  regard  this 
factor  as  an  important  distinction 
because  it  is  assodated  with  a 
materially  different  type  of  selling 
activity  than  the  mere  facilitation  of  a 
transaction  such  as  occurs  on  a  direct 
shipment  to  an  unrelated  U.S.  purchaser. 
In  situations  where  the  related  party 
places  the  merchandise  into  inventory, 
additional  storage  and  finandal  carrying 
costs  are  commonly  incurred.  We  use 
the  inventory  test  because  it  can  be 
readily  understood  and  applied  by 
respondents  who  must  respond  to 
Department  questionnaires  in  a  short 
period  of  time. 

We  calculated  purchase  price  based 
on  the  packed.  c.i.f.  duty  paid  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  distinctions  fit>m  the 
purchase  price,  where  appropriate,  for 
foreign  inland  freight  U.S.  and  foreign 
brokerage  and  handling  charges,  ocean 
freight  marine  insurance,  U.S.  duty,  and 
U.S.  inland  freight  pursuant  to  section 
772(d)(2)(AJofUieAct 

For  those  sales  to  an  unrelated 
customer  made  after  exportation,  we 
based  United  States  price  on  exporter'^ 
sales  price  (ESP),  in  accordance  with 
section  772(c)  of  the  Act  We  calculatec 
ESP  based  on  packed,  ex-warehouse  or 
delivered  prices  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  U.S.  and  foreign 
brokerage  and  handling  charges,  ocean 
freight  marine  insurance,  U.S.  duty,  U.S. 
inland  freight  discounts,  rebates, 
repacking,  commissions,  credit 
expenses,  and  other  U.S.  selling 
expenses  pursuant  to  section  772(e)(2)  of 
the  Act 

Foreign  Market  Vahw 

The  Department  will  not  invoke  the 
rule  under  section  773(d)  of  the  Act  for 
calculating  foreign  market  value  for 
certain  multinational  corporations 
absent  a  suffident  allegation  by  a 
petitioner.  Petitioner  failed  to  meet  this 
burden.  The  multinational  provision 
allows  foreign  maricet  value  to  be 
determined  by  reference  to  the  foreign 
market  value  of  "such  or  similar 


merchandise"  sold  by  a  related  party  in 
a  countiy  odier  than  the  countiy  of 
exportation.  Use  of  the  provision 
requires  the  Department  to  determine 
that  the  following  three  conditions  are 
^et: 

(1)  The  production  facilities  in  the 
country  of  exportation  are  owned  or 
controlled  by  a  corporation  which  also 
owns  or  controls  facilities  for  the 
production  of  such  or  similar 
merchandise  Ideated  in  another  country 
or  countries; 

(2)  Sales  of  such  or  similar 
merchandise  in  the  country  of 
exportation  are  nonexistent  or 
inadequate  as  a  basis  of  comparison 
with  sales  of  the  merchandise  to  the 
United  States;  and 

(3)  The  foreign  maricet  value  of  such 
or  similar  merchandise  produced  in  one 
or  more  facilities  outside  the  country  of 
exportation  is  higher  than  the  foreign 
market  value  of  such  or  similar 
merchandise  produced  in  facilities  in  the 
country  of  exportation. 

MBS  is  a  subsidiary  of  Mitsuboshi  in 
Japan,  a  producer  of  such  or  similar 
belts.  Petitioner  submitted  evidence  that 
the  home  market  sales  in  Singapore  are 
less  than  5  percent  of  MBS'  third  country 
sales.  Thus  the  first  two  conditions  of 
773(d)  were  met 

Because  the  home  maiket  was 
inadequate  as  a  basis  for  comparison 
with  sales  of  the  merchandise  to  the 
United  States,  we  determined  that  third 
country  sales  must  be  used.  In  this  case, 
Ccmada  was  selected  as  the  appropriate 
third  coimtry  in  accordance  widi 
S  353.5(c)  of  our  regulations.  The  last 
criteria  of  section  773(d)  instracts  the 
Department  to  determine  whether  sales 
of  "such  or  similar  merchandise" 
produced  in  a  facility  outside  the 
country  of  exportation  (here  Japan)  are 
higher  than  the  home  market  value  (here 
sales  to  Canada).  Petitioner  did  not 
provide  suffident  information  in  support 
of  the  allegation  with  respect  to  the  third 
condition.  Where  price  comparisons 
were  based  on  identical  merchandise, 
export  prices  to  Canada  were 
si^uficantly  higher  than  the  sales  prices 
in  Japan.  With  respect  to  non-identical 
merchandise,  information  submitted  by 
the  petitioner  and  the  respondent 
indicate  that  the  Japan-Canada  price 
comparison  was  based  on  non  "similar" 
merchandise.  For  these  reasons, 
petitioner's  request  to  initiate  the 
multinational  provision  was  denied. 

As  stated  above,  it  was  determined 
that  Singapore's  home  market  was  not 
viable  for  comparison  purposes. 
Therefore,  in  accordance  with  section 
773(a)  of  the  Act  we  calculated  foreign 
market  value  based  on  delivered, 
packed,  third  countiy  (Canada)  prices  to 


unrelated  purchasers.  We  made 
deductions,  where  appropriate,  for 
Singapore  and  Canadian  inland  freight. 
Singapore  and  Canadian  brokerage  and 
handling  charges,  ocean  freight  marine 
insurance,  Canadian  duty,  discounts  and 
rebates. 

For  U.S.  purchase  price  sales  we  made 
adjustments  imder  (353.15  of  our 
regulations  for  differences  in 
drcimistances  of  sale  for  commissions 
and  credit  expenses  in  the  U.S.  and 
Canadian  markets.  Where  we  had 
commissions  in  only  one  maricet  we 
made  adjustments  for  the  differences  in 
commissions  in  the  applicable  market 
and  indirect  selling  expenses  in  the 
other  maricet  as  an  offset  to  the 
commissions,  in  accordance  with 
S  353.15(c)  of  our  regulations. 

For  ESP  sales,  we  also  deducted  credit 
expenses  and  commissions  in 
accordance  with  S  353.15(c).  We  also 
deduded  indired  selling  expenses 
incurred  on  third  country  sales  up  to  the 
amount  of  indired  selling  expenses 
incurred  on  sales  in  the  U.S.  market  in 
accordance  with  i  353.15(c)  of  oiir 
regulations. 

In  order  to  ad^t  for  differences  in 
packing  between  the  two  markets,  we 
deducted  Canadian  home  market  pricing 
costs  frem  foreign  market  value  and 
added  U.S.  packing  costs. 

CmreDcy  Conversioo 

For  comparisons  involving  purchase 
price  transactions,  we  used  the  offidal 
exchange  rates  in  effed  on  the  dates  of 
sale,  in  accordance  with  |  353.56(a)(1)  of 
our  regulations.  For  comparinns 
involving  ESP  transactionst^e  used  the 
offidal  exchange  rates  in  effed  on  the 
dates  of  the  sale,  in  accordance  with 
section  773(8)(1)  of  the  Act  as  amended 
by  section  615  of  the  Trade  and  Tariff 
Act  of  1984.  All  currency  conversions 
were  made  at  the  rates  certified  by  the 
Federal  Reserve  Bank  of  New  Yoik. 

Verification 

As  provided  in  section  776(b)  of  the 
Act  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  frtim 
Singapore.  Section  733(e)(1)  of  the  Ad 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that 

(A)(i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewliere  of  the  class  or 
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kind  of  merchandiM  which  ia  the  aubjeet  of 
the  investigation,  or 

(ii)  the  penon  by  whom,  or  for  whose 
account  the  marchandiee  was  imported  knew 
or  shodd  have  known  that  the  exporter  waa 
sailing  the  aerchandne  which  ia  die  subject 
of  the  investifatioo  at  leaa  than  its  fair  valoe, 
and 

(B)  there  have  been  massive  imports  of  the 
dass  or  kind  of  merchandise  whkh  is  the 
subject  of  tte  investigation  over  a  reletiveljr 
short  period. 

Porsuant  to  section  733(e)(l)(B],  we 
generally  consider  the  following  bctors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
pieriod  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of 
domestic  connrtinption  accounted  for  by 
imports. 

Since  we  do  not  find,  based  on  the 
Department's  imports  data,  that  there 
have  been  maaaive  imports  of  industrial 
belts  and  components  and  parts  thereof, 
whether  cared  or  oncared.  from 
Singapore,  we  do  not  need  to  consider 
whether  there  is  a  history  of  dumping  or 
whether  importers  of  these  products 
knew  or  should  have  known  that  it  was 
being  sold  at  less  than  fair  vahie. 
Therefore,  we  preliminary  determine 
that  critical  circumstances  do  not  exit 
with  respect  to  imports  of  industrial 
belts  from  Singapore. 

Because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  Tariff  Schedules  of  the 
United  States  Annotated  basket 
categories,  for  purposes  of  the  final 
determination,  we  will  request  specific 
data  on  shipments  of  the  subject 
merchandise  as  the  most  appropriate 
basis  for  our  determination  of  critical 
circimistances.  Furthermore,  we  believe 
that  company-specific  critical 
circumstances  determines  better  fulfill 
the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massivelyprior  to  the 
suspension  of  liquidation.  Therefore,  we 
are  asking  respondent  MBS  to  supply 
monthly  volume  shipment  data  from 
November  1967  throu^  January  1968. 

Suapanaioa  of  liquidatioB 

In  accordance  with  section  733(dKl) 
of  the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  industrial  belts  from 
Singapore,  as  defined  in  the  "Scope  of 
Investigatioa"  sectiofi  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  ia 
the  Federal  Regiatar.  The  U.S.  Custoois 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estknated 
amounts  by  vddch  die  foreign  madwt 


value  of  the  subject  merchandiae  from 
Singq)ore  exceeds  the  United  States 
price  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  e£Eect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


MaHutarturef/p»oducer/en»rtsf 

we9"SO* 
Miaaa 
niargi> 

pepoentaoe 

l>tlsubesN  BaMng  (SIngspoM)  Pla. 

Ltd          

26.53 
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rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
raabag  available  to  the  ITC  aU 
noaprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  ntfaer 
publicly  or  imde'r  administrative 
protective  order,  without  the  written 
consent  of  die  Assistant  Secretary  for 
Import  Administration. 

The  rrc  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  these  preliminary  determination 
or  45  days  after  our  final  determinations, 
if  affirmative. 

Public  Comment 

In  accordance  widi  19  CFR  353.47,  if 
requested,  we  wUl  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  detemination  at  9:30  ajn.  on 
March  16. 1989.  at  the  U.S.  Department 
of  Commerce,  Room  4830, 14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  DC  20230.  Individuals  w^o 
wish  to  participate  in  the  hearing  must 
submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration. 
Room  B-089.  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed. 

In  addttioB.  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Assiatant  Secretary  by  March  9. 1980. 
Oral  presentations  will  be  hmited  to 
issues  raised  in  die  brieb.  All  written 
views  sfaoald  be  filed  in  accordance 
with  19  cm  383.46.  at  die  above 
address.  In  at  least  ten  ocques,  not  less 
dian  30  days  before  lbs  data  of  die  final 


determination,  or,  if  a  hearing  is  hrid. 
within  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f». 
)an  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 
January  2B.  1980. 

[FR  Doc.  8»-2365  Filed  1-31-80: 8:45  am] 
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Preliminary  Determination  of  Satea  at 
Ijeaa  THan  Mr  Value;  mdustrW  Betta 
and  Coinponenta  and  Parte  TTiareof , 
¥fhether  Cared  or  Uncured,  From 
Taiwan 

AQCNCV:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMUUiv:  We  preliminarily  determine 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
uncured,  (hereinafter  referred  to  as 
in(fai8trial  behs)  from  Taiwan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  also 
preliminary  determine  that  critical 
circumstances  do  not  exist  widi  respect 
to  imports  of  industrial  belts  from 
Taiwan.  We  have  notified  the  United 
States  International  Trade  Conmiission 
(ITC)  of  our  determination  and  have 
directed  the  United  States  Customs 
Service  to  suspend  Uquidation  of  all 
entries  of  industrial  belts  from  Taiwan 
as  described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  April  11. 
1989. 

EFFECTIVE  DATE:  February  1. 1980. 
FOR  FURTHCII  MFOMIATION  CONTACT 
Louis  Apple.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Conmierce, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230;  telephone: 
(202)  377-2830  or  (202)  377-1780. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
industrial  belts  from  Taiwan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  wei^ited- 
average  margins  are  Aown  in  die 


/ 


"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
28041,  July  26, 1988),  the  following 
events  have  occurred:  On  August  9, 

1988,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
industrial  belts  bom  Taiwan  are 
materially  injuring  a  United  States 
industry  (USITC  Pub.  No.  2113,  August 
1988). 

On  August  24. 1988,  section  A  of  the 
questionnaire  was  presented  to  Haing 
Kwo  Rubber  Mfg.  Co..  Ltd.  [Hsiag  Kwo). 
which  accounted  for  a  substantial 
portion  of  exports  from  Taiwan  to  the 
United  States  daring  die  period  of 
investigation. 

On  October  18, 1988,  sections  B  and  C 
of  the  questioanaire  was  presented  to 
Hsing  Kwo. 

We  received  replies  to  the 
questionnaire  from  Hsing  Kwo  on 
September  19, 1988  and  November  30. 
1988. 

We  sent  deficiency  letters  to  Hsing 
Kwo  during  the  period  from  September 
22. 1988  to  January  10, 1989.  Responses 
to  all  deficiency  letters  were  received  by 
the  Department  prior  to  this 
determination. 

On  October  24. 1988,  petitioner 
rquested  that  the  preliminary 
determination  be  postponed  On 
October  28, 1988.  in  accordance  with 
section  733(c)(1)(A)  of  die  Act  we 
postponed  the  preliminary 
determination  to  January  26, 1989  (53  FR 
44511,  November  3, 1988). 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 

1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS)  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
frxjm  warehouse  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  die  appropriate  HTS  item 
number(s).  The  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

The  products  covered  by  this 
investigation  are  industrial  belts  from 
Taiwan,  correndy  provided  for  under 
HTS  item  numbers  5910.00.10,  S910.00.9a 
4010.10.10  and  4010.10.50. 

The  merohandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-iielts,  synchronons  behs. 


round  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  foimd  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1. 1988  through  June  30. 1988. 

Such  or  Similar  Comparisons 

For  Hsing  Kwo,  pursuant  to  section 
771(16)(B)  of  the  Act  we  established  one 
category  of  "such  or  similar" 
merdiandise:  V-belts.  All  of  Hsing 
Kwo's  sales  to  the  United  States  were 
used  in  our  fair  value  comparisons. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
industrial  belts  from  Taiwan  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value. 

United  States  Price 

For  all  sales  by  Hsing  Kwo,  we  based 
United  States  price  on  exporter's  sale 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act  because  in  each  case 
the  sale  to  the  first  unrelated  purchaser 
took  place  after  importation  into  the 
United  States.  We  calculated  exporter's 
sales  price  based  on  packed,  f.o.b. 
seller's  warehouse  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate,  for 
Taiwan  export  duty,  inland  freight  in 
Taiwan,  ocean  freight,  marine 
insurance.  United  States  customs  duty 
and  user's  fees,  customs  brokerage, 
inland  freight  in  the  United  States, 
technical  service  expenses,  and, 
pursuant  to  section  772(e)(2)  of  the  Act, 
indirect  expenses  and  inventory 
carrying  expenses  incurred  in  both 
Taiwan  and  the  United  States.  An 
addition  was  made,  pursuant  to  section 
772(d)(1)(B)  of  die  Act,  for  import  duties 
imposed  by  the  coimtry  of  exportation 
which  have  been  rebated,  or  which  have 
not  been  collected  by  reason  of  the 
exportation  of  the  merchandise  to  the 
United  States. 

Foreign  Market  Value 

We  determined  there  were  sufficient 
sales  in  the  home  market  (Taiwan)  to 
serve  as  the  basis  for  calculating  foreign 
market  value.  In  accordance  with 
section  773  of  die  Act  for  Hsing  Kwo, 
we  calculated  foreign  maricet  value 


based  on  f.o.b.  seller's  warehouse  or 
delivered  prices  to  unrelated  purchasers 
in  Taiwan.  We  made  deductions,  where 
appropriate,  for  inland  freight  in 
Taiwan,  credit  expenses,  advertising 
expenses,  and  inspection  expenses.  We 
offset  indirect  selling  expenses  incurred 
on  Taiwan  sales  up  to  the  amount  of 
selling  expenses  incurred  on  sales  in  the 
United  States,  in  accordance  with 
§  353.15(c)  of  our  regulations. 

We  made  adjustments,  where 
applicable,  for  differences  in  the 
physical  characteristics  of  the 
merchandise  in  accordance  with 
§  353.16  of  the  regulations. 

Hsing  Kwo  did  not  provide  the  cost  of 
home  market  packing.  Therefore,  we 
have  not  adjusted  for  differences  in 
packing  between  the  two  markets,  and 
have  added  United  States  packing  costs 
to  the  foreign  market  value. 

Currency  Conversion 

Since  all  United  States  sales  were 
exporter's  sales  price  transactions,  we 
used  the  official  exchange  rates  in  effect 
on  the  date  of  sale,  in  accordance  with 
section  773(a)(1)  of  the  Act  as  amended 
by  section  615  of  the  Trade  and  Tariff 
Act  of  1984.  All  currency  conversions 
were  made  at  rates  certified  by  the 
Federal  Reserve  Bank  of  New  York. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Taiwan.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A)(i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  w^ich  i«  the  subject  of  ..^^ 
the  investigation:  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value: 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B),  we   , 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of  the 
domestic  consumption  accounted  for  by 
imports. 

While  we  find,  based  on  the 
Department's  import  data,  that  there 
have  been  massive  imports  of  industrial 
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belts  and  components  and  parts  thereof, 
whether  cured  or  uncured.  from  Taiwan. 
we  have  not  found  a  history  of  dumping, 
nor  do  we  have  reason  to  believe  that 
importers  of  these  products  knew  or 
should  have  known  that  it  was  being 
sold  at  less  than  fair  value.  Therefore, 
we  preliminarily  determiixe  that  critical 
diounstances  do  not  exisiwith  respect 
to  imports  of  industrial  belts  from 
Taiwan.  , 

Because  the  Department's  import  data 
pertaining  to  the  subject  merchandise 
are  based  on  Tariff  Schedules  of  the 
United  States  Annotated  basket 
categories,  for  purposes  of  the  final 
determination,  we  will  request  specific 
data  on  shipments  of  the  subject 
merchandise  as  the  most  appropriate 
basis  for  our  determinations  of  critical 
circumstances.  Furthermore,  we  believe 
that  company  specific  critical 
circumstances  determinations  better 
fulfill  the  objective  of  the  critical 
circumstances  provision  of  deterring 
specific  companies  that  may  try  to 
increase  imports  massively  prior  to  the 
suspension  of  liquidation.  Therefore,  we 
are  asking  respondent  Hsing  Kwo  to 
supply  monthly  volume  shipment  data 
from  November  1987  through  January 
1989  in  order  for  the  Department  to  base 
the  critical  circumstance  determinations 
on  company-specific  data. 

Varificatioo 

We  will  verify  the  information  used  in 
making  our  final  determination  in 
acc(Htlance  with  section  776(b)  of  the 
Act 

Suspension  of  liquidatioD 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  industrial 
belts  from  Taiwan,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
United  States  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  the 
subject  merchandise  from  Taiwan 
exceeds  the  United  States  price  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 

Weighted- 
average 
Manufacturer/Prodncer/  margin 

Exporter  percentage 

Hiag  Kwo ..~. 7M 

Allodien -^  7J1 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  alL 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  the  United  States 
industry  before  the  later  of  120  days 
after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination,  if  affirmative. 

FubUc  Comment 

In  accordance  with  19  CFR  353.47.  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opport\mity  to  comment  on  this 
preliminary  determination  at  10:00  a  jn. 
on  March  15, 1989  at  the  United  States 
Department  of  Commerce,  Room  4830, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-iD99,  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reasons  for  attendii^  and  (4)  a 
list  of  the  Issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  most  be  submitted  to  the 
Assistant  Secretary  by  March  8, 1989. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
determination,  or,  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 
tratucript  is  available. 

This  determination  is  published 
pursuant  to  section  733(^  of  the  Act  (19 
U.S.C  1673b(f)). 

)anW.  Mares, 

Auistant  Secretary  for  Import 
AdmuiittraUon. 

[FR  Do&  89-2387  FUed  1-31-80;  tM  am] 
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Pretmkwry  Detemtlnation  of  Salee  at 
Leas  Than  Fair  Value:  Industrial  Beta 
and  Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From 


AOmCY:  Import  Administration, 
International  Trade,  Administration, 
Commerce. 

AcnoN:  Notice. 


:  We  preliminarily  determine 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
uncured,  (hereinafter  referred  to  as 
industrial  belts)  from  Japan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  We  also 
preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  industrial  belts  from  Japan. 
We  have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination  and  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  industrial 
belts  from  Japan  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  April  11, 1989. 

EPFECnvt  DATi:  February  1, 1989. 

PON  nmTHCR  mFORMATION  CONTACT: 

Contact  Louis  Apple,  Office  of 
Antidimiping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-1760. 

SUPPICMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
industrial  belts  fiom  Japan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1873b)  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  industrial  belts 
bom  Japan. 

Case  History 

Since  the  notice  of  initiation  (53  FR 
28036,  July  26, 1988),  the  following 
events  have  occurred:  On  August  9, 
1988,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
industrial  belts  from  Japan  are 
materially  injuring  a  U  JS.  industry 
(USITC  Pub.  No.  2113,  August  1988). 
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On  August  19, 1968.  Section  A  of  the 
questionnaire  was  presented  to  Bando 
Chemical  Industries.  Ltd.  (Bando),  which 
accoimts  for  a  substantial  portion  of 
exports  from  Japan  to  the  United  States 
during  the  period  of  investigation.  On 
September  20, 1988,  Bando  responded  to 
section  A. 

On  October  11, 1968,  Nitta  Industiies 
(Nitte)  requested  that  it  receive  a 
questionnaire  so  that  it  could  submit  a 
voluntary  response.  On  October  18, 
1988,  we  presented  questionnaire 
sections  B.  C,  and  D  to  Bando  and  Nitte. 

On  October  24. 196a  petitioner 
requested  that  the  preliminary 
determination  be  postponed.  On 
October  28. 1986.  in  accordance  with 
section  7J3(c)(lKA)  of  the  Act  we 
pos^oned  the  preliminary 
determination  to  January  26, 1989  (53  FR 
44511,  November  3. 1968). 

On  November  16. 1988,  Bando  advised 
the  Department  that  it  would  not 
respond  to  the  Department's 
questionnaire  with  regard  to  sections  B, 
C  and  D. 

On  Deoemher  1. 1988,  we  advised 
Bando  that  without  a  response  to  our 
questionnaire  we  may  have  to  use  best 
information  available  for  our 
preliminary  and  final  determinations. 
No  further  infonnation  was  received 
from  Bando. 

No  further  informatkn  or 
correspondence  was  received  from 
Nitta. 

Scope  of  Inveatigatioa 

The  United  States  has  devel(^)ed  a 
system  of  tariff  classification  based  on 
the  iatetttational  harmonized  system  of 
CestoBis  nanaendature.  On  January  1. 
1986.  ibe  UJS.  tetiff  schedules  were  folly 
converted  Sstiw  Hdmumzed  Tariff 
Sc/wdnie  (HZQ.  es  fsovided  for  in 
seotiaB  12Qt  e^ai^  oftiieOmRibos 
Trade  and rniepLlitiweoese  Act  of  1086. 
AH  mercfaeadJse  entered,  or  withdrawn 
from  warehonse,  for  oonsomption  on  or 
after  that  dale  is  sow  dassified  solely 
according  to  the  appropriate  HTS  item 
number(s).  The  HTS  numbers  are 
provided  for  convouence  and  Customs 
purposes.  The  written  dncription 
remains  dispositive. 

The  products  covered  by  this 
investigation  are  industrial  belts  fit>m 
Japan  currently  provickd  fw  imder  HTS 
item  nuBsbeis  59lJO.00.ia  5010,00.00, 
4010.10.10  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  flat  belts,  in  part  or 
wdiolly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 


whether  in  endless  (ie.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigatioa  excludes  conveyor 
belts  and  automotive  belto  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  truclcs, 
tractors,  buses,  and  lift  trucks. 

Period  of  hvestigatioD 

The  period  of  investigation  is  January 
1, 1988  through  June  3a  198a 

FairVafaMi 


To  determine  whether  sales  of 
industrial  belts  from  Japan  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  to  the  foreign  mariiet 
value.  We  used  the  best  information 
available  as  required  by  section  776(c) 
of  the  Act  for  the  reasons  stated  in  the 
"Case  History"  section  of  this  notice.  As 
best  information  available,  we  iodk  the 
highest  margin  conteined  in  the  petition 
for  each  of  &e  product  types  for  the 
period  of  investigation  and  averaged 
those  figures  to  determine  a  sin^e 
margin  for  die  producte  under 
investigation. 

United  States  Pike 

United  States  price  was  based  on  the 
U.S.  price  information  provided  in  the 
petitioa. 

FcwetgD  Marleet  Vahie 

Foreign  aurliet  value  was  based  en 
holne  Bsaiket  prices  provided  in  the 
petition. 

CritisalCfeaiaMtaaces 

Petitioner  aMeges  diet  "critical 
circuBistanoes"  eidst  wiA  respect  to 
iayorlB  of  ^  su^ect  merchandise  from 
Japea.  Section  733(e)(1)  frf  die  Act 
provides  dMt  crMcd  ctrcurastances 
exist  if  we  detennfaw  that  there  is  a 
reasonable  basis  to  b^eve  or  suspect 
that 

(A)(i)  di^  is  a  histoiy  of  dumping  in  the 
United^ates  or  elsewhere  of  tlie -class  or 
kind  of  mercfaandise  wtiidi  is  the  subject  of 
the  investigation,  or 

(ii)  the  person  by  whom,  or  for  whose 
account  die  memhandise  was  impmled  knew 
or  shoald  have  known  that  tiw  eicporter  was 
selling  file  merchandiae  which  is  the  sobject 
of  the  investigation  at  less  than  its  fair  value, 
and 

(B)  tiiere  have  been  aiassive  imports  of  the 
class  or  kind  of  merdtandise  which  is  the 
subiect  of  the  investigation  over  a  relatively 
short  oS  period. 

Pursuant  to  section  733(^(l)(B)v  we 
generally  consider  the  following  foctors 
in  determining  whether  imports  have 
been  massive  over  a  rdatively  short 
period  of  time:  (1)  The  voluaie  and  value 
of  the  impoils;  (2)  seasonal  trends  (if 


applicable);  and  (3)  the  share  of 
doBMStic  consamptirai  accounted  for  by 
imports. 

Since  we  do  not  find  that  there  have 
been  massive  imports  of  industrial  belts 
and  components  and  parts  rtiereof, 
whether  cured  or  tmcured.  from  Japan, 
we  do  not  need  to  consider  whedier 
there  is  a  history  of  dumping  or  whether 
importers  of  this  merchandise  knew  or 
should  have  known  that  the 
merrhandise  was  being  sold  at  less  than 
fair  value.  Therefore,  we  preliminarily 
determine  dial  critical  circumstances  do 
not  exist  widi  respect  to  imports  of 
iqilttStrial  belts  from  Japan. 

Suspension  of  LiquidatioD 

In  accordance  witii  section  773(d)(1) 
of  the  Act  we  are  directii^  the  U.S. 
Customs  Service  to  suspend  liq^wdation 
of  all  entries  of  industiid  bdts  from 
Japan,  as  defined  in  the  "Scope  of 
Investigation"  section  of  diis  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  ptd>lication  of  dns  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  sabfect  wtmir^anM^  tiam 
Japan  exceeds  tlie  United  Stetes  price  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  lutil 
ftirther  notice.  The  margins  are  as 
follows: 

Manufacturer/Producer/  Margin 

Exporter.  percentage 

Bando    Chemical    Industries, 

Ltd-. sajs 

All  Others , 83.1S 

i. 
ITC  Notification 


In  accaedaaoe  wiA  aectien  773(f)  of 
the  Aot  ere  Iwve  Botified  Hw  rrc  of 
detenninefioo.  in  additieB.  w«  aie 
making  available  to  the  ITC  aH 
ncmprivileged  and  nonproprietary 
information  relating  to  this 
investigatioa  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  informatiaa  in  oar  files. 
IMovided  die  ITC  confirms  diat  it  wiU 
not  (fisdese  sudi  informatioa,  either 
publicly  or  under  administrative 
protective  order,  without  die  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Hie  ITC  will  determine  whether  tiwse 
imports  materially  injure,  or  threaten 
matatial  iniary  to,  a  U.S.  indulby  before 
the  later  ef  120  days  after  the  date  of 
this  pwJiiiiiaiy  detenniaation  or  45 
days  after  our  final  determinatioB.  tf 
affirmativa. 


ni6 
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In  accordance  with  19  CPR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:30  a.nL 
on  March  IS,  1969  at  the  U.S. 
Department  of  Commerce,  Room  4830, 
14th  Street  and  Constitution  Avenue 
NWm  Washington.  DC  2023a  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration. 
Room  B-OOQ,  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
partv's  name,  address  and  telephone 
number,  (2)  the  number  of  participants; 
(3)  die  reasons  for  attending:  and  (4)  a 
list  of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Assistant  Secretary  by  March  8, 1969. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  35346,  at  the  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  final 
deteimination.  or,  if  a  hearing  is  held, 
within  seven  days  after  the  hearing 


transcript  is  available, 
lliis  detenninat 


ition  is  published 
pursuant  to  section  773(0  ^  die  Act  (19 
US.C.  ie73b(f)). 

lamuuy  2B,  1900. 
iMW.Mana, 

AuiMtantSacntary  for  Import 

AdminiMtration. 

(FR  Doc.  80-1364  Filed  1-31-68;  8;46  am] 
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LMt  Tlwn  Mr  VahM;  IndiNlrW  BaKa 


WiMttMr  Curvd  or  Uncurad,  From 
Soiilli  Koroo 


r.  Import  Administradon, 
International  Trade  Administration. 
action:  Notice. 


r.  We  preliminarily  determine 
that  industrial  belts  and  components 
and  parts  thereof,  whether  cured  or 
uncured,  (hereinafter  referred  to  as 
industrial  belts)  from  South  Korea  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
also  preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  Imports  of  industrial  belts  from  South 
Korea.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Service  to  suspend 


liquidation  of  all  entries  of  industrial 
belts  from  South  Korea  as  described  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice.  If  this  investigation 
proceeds  normaly,  we  will  make  a  final 
determination  by  April  11, 1989. 
vracnvi  DATi:  February  1, 1989. 
TOM  TORTHm  ■POmiATIOM  CONTACH 

Contact  Louis  Apple,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14tii  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230: 
telephone:  (202)  377-1760. 

rANV  MTONMATION! 


PraUminary  Detenninatkm 

We  preliminary  determine  that 
industrial  belts  from  South  Korea  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  193a  as  amended  (19  U.S.C  ie73b) 
(the  Act).  The  estimated  margins  are 
shown  in  die  "Suspension  of 
Liquidation"  section  of  this  notice. 

CaseHistoiy 

Since  die  notice  of  initiation  (53  FR 
28038.  luly  26, 1968),  die  following 
events  have  occurred:  On  August  9, 
1986.  the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
industrial  belts  bom  South  Kmrea  are 
matoially  injuring  a  U.S.  industry 
(USrrc  Pub.  No.  2113,  August  19681. 

On  August  19. 1986.  Section  A  of  die 
questionnaire  was  presented  to  Dongil 
Rubber  Bdt  Coh  Ltd.  (Dongil),  wfaidi 
accounts  for  a  substantial  ponrtion  of 
exports  from  South  Korea  to  the  United 
States  dming  the  period  of  investigaticm. 
On  September  la  1968.  Dongil  informed 
die  Department  that  it  would  not  be 
responding  to  the  Department's 
questionnaire  in  this  investigation. 
Dongil  submitted  no  further  information. 

On  October  24, 1988,  petitioner 
requested  that  the  preliminary 
determination  be  postpcHied.  On 
October  28, 1988,  in  accordance  with 
section  733(c)(1)(A)  of  the  Act  we 
postponed  the  preliminary 
determination  to  January  28, 1986  (53  FR 
44511,  November  3, 1088). 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS),  as  provided  for  in 
section  1201  et  seq.  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
All  merchandise  entered,  or  withdrawn 


from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s).  The  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  products  covered  by  this 
investigation  are  industri^  belts  fiom 
South  Korea  currendy  provided  for 
under  HTS  item  numbers  5910.00.ia 
5910.00.90,  4010.10.10  and  4010.10.50. 

The  merchandise  covered  by  this 
investigation  includes  certain  industrial 
belts  for  power  transmission.  These 
include  V-belts,  synchronous  belts, 
round  belts  and  flat  belts,  in  part  or 
wholly  of  rubber  or  plastic  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loop) 
belts,  or  in  belting  in  lengths  or  links. 
This  investigation  excludes  conveyor 
belts  and  automotive  belts  as  well  as 
front  engine  drive  belts  found  on 
equipment  powered  by  internal 
combustion  engines,  including  trucks, 
tractors,  buses,  and  lift  trucks. 

Period  of  Invsedgatkm 

The  period  of  investigation  is  January 
1. 1968  dirough  June  3a  196& 

Fair  Value  Compaiisoiis 

To  determine  whether  sales  of 
industrial  belts  from  South  Korea  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  maricet  value.  We  used  die  best 
information  available  as  required  by 
section  776(c)  of  the  Act  for  the  reasons 
Stated  in  die  "Case  History"  section  of 
this  notice.  As  best  information 
available,  we  took  the  highest  margin 
contained  in  the  petition  for  each  of  the 
product  types  for  the  period  of 
investigation  and  averaged  those  figures 
to  determine  a  single  margin  for  the 
products  under  investigation. 

United  States  Price 

United  States  price  was  based  on  the 
U.S.  price  information  provided  in  the 
petition. 

Foreign  Market  Value 

Foreign  market  value  was  based  on 
home  market  prices  provided  in  the 
petition. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Soutii  Korea.  Section  733(e)(1)  of  die  Act 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
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reasonable  basis  to  believe  or  suspect 
diat: 

(A)(i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selhng  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value, 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports:  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Imports  of  the  subject  merchandise 
fix)m  South  Korea  are  brought  in  under  a 
basket  category  which  includes 
industrial  belts  not  subject  to  this 
investigatioiL  Our  minimum  criterion  for 
massive  imports  is  that  imports  of  the 
subject  merchandise  increase  by  more 
than  15  percent  in  the  four  months  after 
the  petition  was  filed  compared  to  the 
prior  four  months.  Since  the  basket 
category  indicates  that  imports  of  belts 
exceeded  by  only  one-half  percent  our 
minimum  tlu«shold  for  determining 
massive  imports  during  the  four-month 
period,  we  preliminarily  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  industrial  belts 
from  South  Korea. 

Suspension  of  liquidation 

In  accordance  with  section  733fd)(l) 
of  the  Act,  we  are  directing  the  U.3. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  industrial  belts  from 
South  Korea,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise  from 
South  Korea  exceeds  the  United  States 
price  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  margins  are  as 
follows: 

Manufacturer/Producer/  Margin 

Exporter  percentage 

Dongil  Rubber  BeU  Co.,  Ltd 64.37 

All  others 64 J7 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistance  Secretary 
Import  Administration. 

The  ITC  will  determine,  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industiy  before 
the  later  of  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  our  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  19  CFR  353.47,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10-.30  ajn. 
on  March  13, 1980  at  die  U.S. 
Department  of  Commerce.  Room  483a 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  Individuals, 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number,  (2)  the  number  of  participants: 
(3)  the  reasons  for  attending:  and  (4)  a 
list  of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Assistant  Secretary  by  March  6, 1989. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
witii  19  CFR  353.46,  at  tiie  above 
address,  in  at  least  ten  copies,  not  less 
than  30  days  before  the  date  of  the  fined 
determination,  or,  if  a  hearing  is  held, 
wnthin  seven  days  after  the  hearing 
transcript  is  available. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
January  28, 1989. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  89-2366  FUed  1-^1-69: 6:45  am] 
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MaWoHii  OcMfiic  and  Atmospheric 


Coastal  Zone  Management;  Federal 
Constotency  Appeal  by  ttw  Aaodadon 
de  loa  IndkM  From  an  Ob)ection  by  tha 
Puerto  Rico  Plarmhig  Board 

AQCNCV:  National  Oceanic  and 
Atmospheric  Administration. 
Comment. 

ACTION:  Notice  of  appeaL 

On  September  28, 1988,  Anibal 
Irizarry,  Esq.,  on  behalf  of  the 
Asociacion  de  los  Indios  (Appellant), 
filed  with  the  Secretary  of  Commerce  a 
notice  of  appeal  under  section 
307(c)(3)(A)  of  die  Coastal  Zone 
Management  Act  of  1972, 16  U.S.C 
1456(c)(3)(A),  and  tiie  Department  of 
Commerce's  (Department)  implementing 
regulations,  15  CFR  Part  390,  Subpart  R 
The  appeal  arises  from  an  objection  by 
the  Puerto  Rico  banning  Board  (State) 
to  the  ^pellant's  certification  that  its 
proposed  projects  to  reconstruct  a 
private  road  and  to  construct  residential 
houses,  landfills,  piers  and  bulkheads  in 
Salinas,  Puerto  Rko  are  consistent  with 
Puerto  Rico's  coastal  management 
program.  The  State's  objection  precludes 
the  U.S.  Army  Corps  of  Engineers  from 
issuing  to  the  Appellant  a  permit  to 
perform  these  activities  pending  the 
outcome  of  the  Appellant's  appeaL 

If  the  Appellant  perfecta  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margo  E.  Jackson,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration.  U.S. 
Department  of  Commerce.  1825 
Connecticut  Avenue  NW.,  Suite  603, 
Washington.  DC  20235.  (202)  673-5200. 

[Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Date:  January  20, 1989. 
B.  Kent  Burton, 

Assistant  Secretary  for  Oceans  and 
Atmosphere. 

[FR  Doc  89-2295  Filed  1-31-88;  6:45  am) 
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CoMtalZofW 
Cooiletency 
omoe  Or  HMmw 
Ob|ectlon  by  the 


by  ttie  New  Yorit 
HeeMli  Ftora  en 
New  Yonc 


AOmcv:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACnow;  Notice  of  dismissal 

On  October  9, 1987,  the  New  York 
Office  of  Mental  Health  (Appellant) 
filed  with  the  Department  of  Commerce 
(Department)  a  notice  of  appeal  under 
section  307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972.  as  amended, 
16  U.S.C.  145e(c)(3)(A).  and 
implementing  retaliations,  15  CFR  Part 
930.  Subpart  R  The  appeal  arose  from 
an  objection  by  the  New  York 
Department  of  State  (State)  to  the 
Appellant's  certification  that  its 
proposal  to  stabilize  with  shoreline 
along  the  Hudson  River  at  the  site  of  the 
Hudson  River  Psychiatric  Center  in 
Poughkeepsie.  New  York  would  be 
consistent  with  New  York's  coastal 
management  program. 

By  a  letter  dated  September  26. 1988, 
the  parties  informed  the  Department 
that  the  State  now  concurs  in  the 
proposed  project's  consistency  with 
New  York's  coastal  management 
program.  Accordingly,  the  Department 
dismissed  the  appeal  on  January  9, 1969 
for  good  cause  pursuant  to  15  CFR 
930.12&  That  dismissal  bars  the 
Appellant  from  filing  another  appeal 
from  the  State's  objection  to  the 
aforementioned  activities- 
PON  RJMTNm  mrOflMATIOM  CONTACT. 

Sydney  Anne  Minnerly,  Attorney- 
Adviser.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce.  1825  Connecticut  Avenue 
NW.,  Suite  603,  Washington.  DC  20235, 
(202)  673-5200. 

(Federal  Domestic  Aatistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

B.  Kent  Burton, 

Atai$tant  Secretary  for  Oceans  and 

Atmoaphere. 

Date:  January  25. 1968. 
(FR  Doc  89-2296  Filed  1-31-88;  MS  am) 


Cerlbbeen  Ftobery  MeneQecnent 
Council;  Public  Heeringe 

AMNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  public  hearings  and 
request  for  comments. 


SMMAiiv:  The  Caribbean  Fishery 
Management  Council  (CFMC)  will  hold 
public  hearings  on  a  proposed 
regulatory  amendment  under  the  Fishery 
Management  Plan  for  the  Adantic 
SwordHsh  Fishery  (FMP).  This 
regulatory  amendment  will  establish  a 
mandatory  reporting  requirement  for 
those  fish  dealers  and  processors 
handling  Atlantic  swordfish.  The 
amendment  will  be  prepared  and 
submitted  to  NOAA  by  the  South 
Atlantic  Fishery  Management  Council. 
OATit:  Written  comments  will  be 
accepted  until  February  8, 1989.  The 
schedule  for  the  public  hearings  is  as 
follows: 

(1)-Wedne8day.  February  1. 1989. 7:30 
p.m.,  Conference  Room.  Legislature 
Building.  Christiansted.  St.  Croix.  U.S. 
Virgin  Islands 
(2)  Thursday,  February  2, 1989,  7KX)  p.m.. 
Conference  Room,  Hotel  Pierre.  D« 
Diego  Avenue.  Santurce.  Puerto  Rico. 
Interested  persons  are  invited  to 
attend  and  participate. 
ADDlWim.  Written  comments  may  be 
mailed  to  Mr.  Miguel  A.  Rolon. 
Executive  Director,  Caribbean  Fishery 
Management  Council  Suite  1106  Banco 
de  Ponce  Building.  Hato  Rey,  Puerto 
Rico.  09118-2577.  fot  additional 
information,  please  contact  Mr.  Miguel 
A.  Rolon  at  the  same  address  above, 
telephone  (809)  766-5928. 
•UPPLDMNTAIIV  WVOIIMATION:  The  FMP 
was  approved  by  the  Secretary  of 
Commerce  in  1985.  At  that  time, 
voluntary  reporting  by  dealers  of  the 
weight  of  individual  swordfish  landed 
was  sufficient  to  provide  reliable  size- 
frequency  data  used  for  stock 
assessments.  In  recent  years,  voluntary 
cooperation  from  fishermen  and  dealers 
has  declined,  and  the  geographical  range 
of  the  domestic  longline  fishery  has 
expanded  significantly.  As  a  result  size- 
frequency  catch  data  submitted 
voluntarily  may  no  longer  be 
representative  of  the  swordfish  landed 
by  the  fishery.  In  addition,  it  has  become 
more  important  to  collect  data  on  other 
species  caught  and  landed  by  the  fishery 
in  order  to  detemine  directed  fishing 
effort,  total  economic  value  of  landings, 
and  other  parameters  necessary  to 
monitor  the  FMP. 

Accurate  data  on  total  landings  and 
size-frequencies  of  catch  are  critical  for 
monitoring  and  assessing  the  status  of 
the  swordfish  resource,  and  for 
determining  economic  conditions  in  the 
fishery.  This  information  is  needed  by 
the  Fishery  Management  Councils  to 
ensure  that  management  measures 
result  in  long-term  productivity  of  the 
resource. 


The  proposed  regulatory  amendment 
would  be  prepared  by  the  South  AUantic 
Fishery  Management  Council  in 
cooperation  with  the  Caribbean.  Gulf  of 
Mexico.  Mid-Adantic  and  New  England 
Councils.  The  regulatory  amendment 
would  change  the  regulations 
implementing  the  FMP  to  reqiiire 
mandatory  reporting  by  dealers 
handling  AUantic  swordfish.  Dealers 
and  processors  would  be  required  to 
provide  NMFS  with  weight  and  price     - 
information  for  landed  swordfish  and 
related  species,  and  pertinent 
information  on  landings.  The  required 
information  to  be  reported  would 
include:  Name  and  address  of  dealer; 
date  of  receipt  of  swordfish;  name  and 
official  number  of  the  vessels  from 
which  swordfish  were  received;  date(s) 
and  port(8)  of  landings  of  the  vessel(s); 
total  carcass  weights  by  market 
category  for  landed  swordfish.  and  by 
other  species  caught  incidentally;  prices 
paid  by  market  category  for  swordfish 
and  by  species  for  other  incidentally 
caught  species;  and  individual  carcass 
weights  for  swordfish. 

A  special  form  would  be  available  on 
which  to  report  the  necessary 
information,  or  a  dealer  or  processor 
could  provide  copies  of  appropriate 
weigh-out  sheets  and  sales  receipts  to 
the  NMFS  Regional  Director  of  Science 
and  Research  or  to  a  designated  fishery 
port  agent.  This  information  would 
supplement,  but  not  duplicate, 
information  provided  via  fishermen's 
logbooks.  Dealer's  or  processor's  reports 
would  provide  individual  carcass 
weights  needed  to  determine  size 
composition  and  total  weight  and  value 
of  the  catch;  logbooks  provide  data 
fishing  e^ort  and  numbers  of  fish  caught 
per  longline  set. 

The  reporting  burden  associated  with 
the  proposed  dealer  or  processors 
reports  should  be  minimal.  The  NMFS 
estimates  that  approximately  60  dealers 
are  involved  in  the  Atlantic  swordfish 
fishery.  The  required  weigh-out  sheets 
and  sales  receipts  are  currenUy 
produced  in  the  course  of  routine 
business  practice  throughout  the 
industry.  It  is  anticipated  that  most 
dealers  and  processors  will  simply 
photocopy  their  existing  forms  and 
submit  them  on  a  monthly  basis.  The 
estimated  total  annual  reporting  burden 
for  all  dealers  or  processors  combined  is 
320  hours,  and  the  associated  total 
annual  costs  are  estimated  to  be  $3,104. 

Since  some  dealers  or  processors 
were  submitting  this  information  on  a 
voluntary  basis,  the  actual  increase  in 
reporting  burden  is  estimated  to  be  221 
hours. 
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Dated:  January  27, 1968. 
Alan  Dean  Pusoos, 

Acting  Director,  OfficeofFitheriea 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  89-2358  FUed  1-27-88;  4:47  pm] 

MUMQ  coot  SS10-t>.«l 


Weetem  Pacific  Fiehery  Management 
Council;  Public  Meetfcige 

aoency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Coimcil's  advisory  bodies 
will  convene  public  meetings  as  follows: 

Pelagics  Plan  Monitoring  Team 
(PMT) — will  convene  on  February  9, 
1989.  from  9  a.m.  to  noon,  at  the 
Honolulu  Laboratory,  Natiomd  Marine 
Fisheries  Service  (I^ilFS).  2570  Dole 
Street  Honolulu,  HL  to  introduce  new 
Team  members,  review  the  1986-87 
Pelagics  Annual  Report,  discuss 
preparation  of  the  1988  report  review 
adequacies  of  existing  data,  and  identify 
additional  needs  for  stock  assessment 
purposes.  Other  appropriate  Team 
business  also  will  be  (fiscussed. 

Precious  Corals  PAfT— will  convene 
on  February  10  from  1  pan.,  to  3  pjn„  at 
the  Honolulu  Laboratory  (address 
above).  The  Precious  Corals  PMT  will 
address  the  same  issues,  above,  as  the 
Pelagics  IMF  and,  in  addition,  will 
review  theAukai  Fishing  Company's 
revised  experimental  fishing  permit 

For  further  information  contact  Kitty 
Simonds,  Executive  Director.  Western 
Pacific  Fishery  Management  Council 
1164  Bishop  Street  Room  1405. 
Honolulu,  HI  96813:  telephone:  (808)  52a- 
1368. 

Date:  )anuary  28, 1989. 
Alan  Dean  Panoos, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  89-2357  Filed  1-31-89;  8:45  am] 

BILLING  CODE  W10-22-II 


Copyright  Royalty  Tribunal 
[CRT  Docket  No.  89-2-87CD] 

Ascertainment  of  Whetfier 
Controversy  Exists  Concerning 
Distribution  of  1987  Cable  Royalty 
Fees 

agency:  Copyright  Royalty  Tribunal. 
action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Gassier,  General  Counsel 
Copyright  Royalty  Tribunal  1111 20th 
Street  NW.,  Suite  45a  Washington,  DC 
20036  (202)  653-5175. 


r.  In  accordance  with  17  U.S.C. 
111(d)(4)(B),  die  Copyright  Royalty 
Tribunal  directs  that  all  claimants  to 
royalty  fees  paid  by  cable  operators  for 
secondary  transmissions  during  1987 
[Phase  I  and  Phase  n  claimants)  shall 
submit  not  later  Uian  March  23, 1989  any 
comments  concerning  whether  a 
controversy  exists  with  regard  to  the 
distribution  of  the  1987  royalty  fees.  All 
claimants  intending  to  participate  in  the 
1987  proceeding  shall  include  with  their 
comments  a  Notice  of  Intent  to 
Participate.  Any  particular  controversy. 
Phase  I  or  Phase  n.  of  which  the 
Tribunal  does  not  become  advised  by 
the  end  of  the  comment  period  will  not 
be  considered  at  a  later  date  without  a 
showing  of  good  cause.  Specifically  for 
Phase  II,  each  claimant  must  state  each 
program  category  in  which  he  or  she  has 
an  interest  which,  by  March  23. 1989. 
has  not  yet  been  satisfied  by  private 
agreement 

Edward  W.  Ray. 

Chairman. 

Dated:  January  28, 1989. 
[FR  Doc.  88-2252  Filed  1-31-89;  8:45  am] 
BNJJNQCOOe  141«-0»-M 


DEPARTMENT  OF  DEFENSE 

Depertment  of  the  Army 

Aniiy  Science  Board;  Cloeed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  aimouncement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  February  22, 1989. 

Time  of  Meeting:  0800-1800  hours. 
^  Place:  Monroe,  Louisiana. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Tactical  Explosive  Systems 
(TEXS)  will  hold  its  seventh  meeting.  The 
Angus  Chemical  Company  will  brief.  Specific 
topics  are  operations,  demonstration  of 
system  components,  high  temperature  test 
and  a  tour  of  the  Sterlington.  LA  plant. 
Additionally,  the  panel  will  review  the  draft 
reports  prepared  at  the  last  meeting.  Angus 
Chemical  Company  will  be  presenting 
proprietary  data  and  therefore  the  meeting 
will  be  closed  to  tlie  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof,  and 
Title  5,  U.S.C.,  Appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters  and 
proprietary  information  to  be  discussed  are 
so  inextricably  Intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 


Ofiicer,  Sally  Warner,  for  further  infonnation 

at  (202)  885-3038  or  885-7046. 

Sally  W.  Wamar, 

Administrative  Officer,  Army  Science  Board. 

[FR  Doc.  89-2281  Filed  1-31-89;  8:45  am] 

MUMQ  CODC  StIO-OS-M 


OS:  Military  Academy;  Chief  of  Staffs 
Special  Commission  on  Honor  Code 
and  Honon  ParttaHy  Closed  Meetfng 

1.  lAW  AR 15-1  die  following 
information  is  provided  to  SAGC. 

a.  Name:  Chief  of  Staff's  Special 
Commission  to  Review  the  Honor  Code 
and  Honor  System  at  the  U.S.  Military 
Academy. 

b.  Time:  15-16  February  1989. 

c.  Place:  107  Cathedral  of  Learning, 
University  of  Pittsburgh,  Pennsylvania. 

d.  Purpose:  See  agenda  discussion 
items. 

e.  Summary  of  Agenda: 


Oate/TvTW 

Open/ 

dosedto 

pubic 

Discussion  item 

15Feb/0900- 
120a 

15  Deb/1330- 
1630. 

Closed 

-...A) 

Open 

Ponois  (fiscuss 
lincfingsand 

ffvconvnsnds- 
lions. 

ConvfMtton 
ncoNW  psnel 
fintflnQS  and 

isFeb/oeao- 

reconvnsndft- 
Son*. 
Tsstimony  kotn 
indMduNs. 

EMcs  roundlabis 
ciscussioa 

1000. 
16  Feb/1000- 
1200. 

f.  llie  public  may  attend  the  meetings 
marked  "Open". 

g.  The  meetings  on  February  15,  are 
closed  to  the  public  to  preclude 
premature  disclosure  of  Commission 
findings  and  recommendations. 

h.  The  basis  for  the  closed  portions  of 
the  meeting  is  paragraph  9(BJ  of  section 
552b(c),  Tide  5.  U.S.  Code. 

i.  Point  of  contact  is  the  executive 
secretary,  LTC  James  O.  Younts  m  965- 
1983. 

lohn  O.  Roadi  O, 

Army  Liaison  Officer  With  the  Federal 
Register. 

[FR  Doc.  89-2284  Filed  1-31-88:  8:45  am] 
BILLMQ  CODE  S710-0S-M 


Department  of  ttte  Navy 

Naval  Research  Advisory  Committee; 
Cloeed  Meeting 

Pursuant  to  the  provisions  of  die 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
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CommittM  Panel  on  Countannin* 
CapabilitiM  for  Amphibiooa  Operations 
will  meet  on  February  14-15, 1909.  The 
meeting  will  be  held  at  the  Center  for 
Naval  Analyses,  4401  Ford  Avenue, 
Alexandria,  Virginia.  The  meeting  will 
commence  at  6:30  a.m.  and  terminate  at 
4:30  p  jn.  on  February  14, 1989:  and 
commence  at  6:30  ajn.  and  terminate  at 
5:00  pjn.  onFebruary  IS.  1989.  All 
sessions  of  the  meeting  will  be  closed  to 
thepublic. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
related  to  an  assessment  of  the  mine/ 
countermine  threat  and  current 
capabilities  and  limitations,  and  an 
evaluation  of  the  technological 
approaches  to  detecticm.  neutralization, 
marlring  and  reporting  problems.  The 
agenda  will  include  discussions  on 
amphibious  operations;  threat: 
investment  strategy:  and  technologies/ 
systems.  These  briefings  and 
discussions  will  contain  classified 
information  that  is  specifically 
auUiorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properiy  classified  pursuant  to  such 
Executive  Chtier.  The  classifed  and  non- 
classified matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
AcconUngly.  the  Secretary  of  the  Navy 
has  determined  in  «vriting  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  dosed  to  the  public  because 
they  will  be  concerned  %vith  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 

For  further  infwmation  concerning 
this  meeting  contact  Commander  LW. 
Snyder,  U.S.  Navy,  Office  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington.  VA  22217-500a  Telephone 
Number  (202)  696-4870. 
January  27, 1969. 
SMMka  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 
RegiMter  Liaiton  Officer. 
[FR  Doc  a&-Z269  Filed  1-31-W:  8:46  un] 

SILLJNO  COOe  M10-AE-* 


OEPARTMENT  OF  ENERGY 

D«tonnlnation  To  Establish  Laboratwy 
Evahiatton  Committes 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  1  hereby 
certify  that  establishment  of  the 
Laboratory  Evaluation  Committee  (LEC) 
4s  necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Energy  (DOE)  by  law.  This 
determination  follows  consultation  with 


the  Coounittee  Management  Secretariat 
of  the  General  Services  Administration, 
pursuant  to  41 CFR  101-6.ia 

The  purpose  of  LEC  is  to  provide  the 
Secretary  of  Energy  with  technical 
information,  advice,  and 
recommendations  concerning  DOE's 
laboratory  scientific  performance. 

Further  information  regarding  this 
Advisory  Committee  may  be  obtained 
from  Elinor  DonneUy  (202-586-3448). 

iMoed  in  Washingtoa  DC  on  )snuary  27. 
1960. 
Howaid  H.  Raikaa, 

Advisory  Cktnaidttee  Management  Officer. 
(FR  Do&  80-2340  Filed  1-31-89: 8:46  am] 


FIrameW  AMtotanos  Award;  brtantion 
To  A«»ard  Grant  to  tha  Maasachuaatta 
Institiita  of  Tachnology 

AQDICV:  U.S.  Department  of  Energy. 
actkm:  Acceptance  of  an  unsolicited 
application  for  grant  award. 

SUMMAflv:  The  Department  of  Energy 
aimounces  that  pursuant  to  10  CFR 
600.14,  it  intends  to  award  based  on  an 
unsolicited  action  submitted  by  the 
Massadiusetts  Institute  of  Technology. 
The  application  is  entitled  "A 
Mathematical  Model  for  Tar  Release  in 
Rapid  Devolatilization  of  a  Softening 
Bituminous  Coal". 

•COME  The  intended  grant  award  is  to 
assist  the  Massachusetts  Institute  of 
Technology  in  a  program  concerned 
with  developing  an  experimentally 
tested  mathematical  model  to  predict  tar 
release  from  devolatilizatioo  of  a 
softening  bituminous  coal  for  conditions 
pertinent  to  pulverized  fuel  combustion. 
The  objectives  include  formulation  of  a 
model,  testing  the  model  for  parametric 
effects,  and  assessing  the  model 
performance  by  comparing  with 
pertinent  existing  experimental  data. 
The  applicant  has  developed  unique 
capabilities  and  experience  through 
research  on  aspects  of  coal  pyrolysis 
and  combustion.  The  applicant  has 
extensive  experience  on  the  subjects  of 
thermal  devolatilization  relevant  to 
processes  of  coal  conversion  and 
combustion. 

Previous  work  in  this  area  has  taken 
the  approach  of  either  embedding  the 
physical  release  in  the  chemical  Kinetic 
terms  or  by  assuming  a  simplified 
transport  process  wbdch  varied  slowly 
with  time.  The  net  result  of  this  is  that  in 
actuality  tar  release  is  not  a  smoothly 
varing  function  of  time  but  rather  a 
"spike"  or  "burst".  In  the  proposed 
work,  this  phenomenon  will  be  modeled 
directly  through  the  use  of  appropriate 


transport  scale  factors  and  is  expected 
to  yield  results  which  are  more 
representative  of  physical  reality  than 
previous  attacks  on  this  problem. 

The  term  of  the  grant  will  be  for  a 
one-year  period  at  an  estimated  value  of 
$74,954.00. 

FOR  RMTHCN  INFOmiATION  CONTACT 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  P.O.  Box 
1094a  MS  921-185.  Pittsburgh. 
Pennsylvania  15236.  Telephone:  (412) 
892-5802. 

Gfatmy  |.  Kawalkio. 

Acting  Director,  Acquiaition  and  Assistance 
Division,  Pittsburgh  Energy  Technology 
Center. 
(FR  Dot  80-2390  Filed  1-31-89;  a-45  am] 


Asalatant  Sacratary  for  Inlar  national 
Affairs  and  Enargy  Emarganciaa 


Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2180).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Govenunent 
of  Brazil  concerning  Civil  Uses  of 
Atomic  Energy,  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Argentina  concerning 
Civil  Uses  of  Atomic  Energy. 

The  subsequmt  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
retransfer  of  6,099.7  kilograms  of  heavy 
water  from  Brazil  to  Argentina  for  use  in 
reactors  subject  to  International  Atomic 
Energy  Agency  (IAEA)  safeguards. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended^ 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 
^For  the  Department  of  Energy. 

Date:  lanuary  27, 1980. 
George ).  Bradley,  Jr., 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
[FR  Doc.  80^2348  Filed  1-31-89;  8:45  am] 

■RJJNQ  COOC  •4S0-01-M  ^ 


Faderal  Ragbter  /  Vol.  54.  No.  20  /  Wednesday.  February  1.  1989  /  Notices 


5121 


Offica  of  Enargy  Raaaarch 

High  Enargy  Pdyalca  Advlaory  Panal; 


Pursuant  to  section  14(a)(2HA)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  Title  41  of  tiie  Code  of 
Federal  Regulatiwu,  5101-6.1015,  and 
following  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration,  notice 
is  hereby  given  that  the  High  Energy 
Wiysics  Advisory  Panel  (HEPAP)  has 
been  renewed  for  a  2-year  period  ending 
on  Jaimary  27, 1991.  The  Panel  will 
continue  to  provide  advice  to  the 
Secretary  of  Energy,  through  the 
Director,  Office  of  Eneigy  Research,  on 
long-range  planning  and  priorities  in  die 
national  high  energy  physics  program. 

The  renewal  of  the  \WPfiJf  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  coimection  with  the 
performance  of  duties  imposed  i^ran  the 
Department  of  &ieigy  by  law.  The  Panel 
will  continue  to  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  05-91],  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Panel  may  be  obtained  from  Elinor 
Donnelly  (202)  590-3448. 

Issued  in  Wasliington,  DC  on  ianBaiy  27, 
1989. 

Howud  H.  Raiken, 

Advisory  Committee,  hSaaogement  Officer. 
FR  Doc  80-2351  Filed  1-31-89;  8:45  am) 

■HOMO  CODE  ^ISO-OI-a 


Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER8S-17-000  et  iri.] 

Cincinnati  Gaa  ft  Electric  Company  et 
aL;  Electric  Rata.  SnnI  Power 
Production,  and  InteilutMiig 
uirecioraie  rMngs 

lannary  28,  ISSft 

Take  notice  fliat  the  following  filing 
have  been  made  with  the  Commission: 

1.  Qndnnati  Gas  h  Electik  Comiiany 
(Docket  No.  ER89-17-00(q 

Take  notice  that  on  January  5, 1989, 
Cincinnati  Gas  &  Electric  Company 
(Cincinnati)  tendered  for  filing  a 
response  to  the  deficiency  letter  of 
December  8, 1988  regarding  die  First 
Supplemental  Agreement  dated  as  of 
October  1, 1988  to  the  Interconnection 
Agreement,  dated  August  4, 1981, 


between  Cincinnati  and  the  City  of 
Hamilton,  Ohio  (Hamilton). 

The  new  First  Supplemental 
Agreement  is  for  the  transmission  of 
electric  power  and  energy  to  be 
obtained  by  Hamilton  from  the  Power 
Authority  of  the  State  of  New  YoA.  TTie 
First  Supplemental  Agreement  was 
tendered  for  filing  on  October  20, 1988 
and  is  proposed  to  become  effective 
October  1. 1988. 

Cincinnati  states  that  the  limitation 
foond  in  Section  3  of  the  Interconnection 
Agreement  is  applicable  to  Esdnbits  A 
throu^  B  thereto  but  that  said  limitation 
does  not  affect  Exhibit  H  of  the  First 
Supplemental  Agreement  v^ch 
provides  Hamilton  with  up  to  8X)00  kW 
of  supplemental  transmission  service  to 
enable  Hamilton  to  obtain  power  and 
energy  bom  the  Power  AuAority  of  The 
State  of  New  York.  The  supplemental 
transmission  service  is  behig  provided 
in  addition  to  the  existing  services 
available  to  Hamilton. 

A  copy  of  the  filing  was  served  upon 
the  City  of  Hamilton  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  February  6, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  frf  this  notice. 

2.  WisooBsiD  Power  ft  Light  Company 

(Docket  No.  ERB9-151-O00J 

Take  notice  that  on  January  17, 1989. 
Wisconsin  Power  &  Light  Company 
(WPftL)  tendered  for  fiUng  a  Certificate 
of  Concurrence  modifying  the 
InteroHinection  Agreement  between 
WP&L  and  Madison  Gas  and  Electric. 

Comment  date:  February  6, 19ea  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Connecticot  li^t  and  Power 
Company 

[Docket  No.  EU7-.3O-006] 

Take  Pot'''e  that  on  December  21, 
1988,  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  its 
compHance  filing  pursuant  to  the 
Conimission's  otdet  issued  Decemb«'  8, 
1988. 

Comment  date:  February  7, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Staadud  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisCCariieH, 

Secretary.  i 

(FR  Doc.  89-2328  Filed  1-31-80;  8:45  am] 
BtLUNG  COOE  tlXI-ex 

[Dodcet  No*.  ER8S-188-000  et  sL} 

Western  Maasachuaetts  Electric         ^ 
Company  et  aL;  Electric  Rate,  SmaN 
Power  Production,  and  tntertocUng 
Directorate  Filings 

January  27. 1980. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Massacfaiiselts  Electric 
Company 

(Docket  No.  ER80-188-000] 

Take  notice  that  Western 
Massachusetts  Electric  Company 
(WMECO)  on  January  19, 1989.  tendered 
for  filing  an  amendment  to  its  FERC 
Electric  Tariff  Original  Volume  No.  1 
(the  'Tariff")  (WMECOs FEKC  Rate 
Schedule  2F)  under  which  it  presentiy 
pro\ides  firm  wholesale  electric  service 
to  Fletcher  Electric  Light  Company 
(Fletdier).  WMECO  provides  similar 
firm  wholesale  electric  service  to 
Massachusetts  Electric  Company  and 
New  York  State  Electric  Gas  Company 
under  the  Tariff  (WMECOs  FERC  Rate 
Schedule  2).  WMECO  states  that  die 
amendment  to  TERC  Rate  Schedule  2F 
decreases  the  demand  rate  charge  to 
Fletcher.  WMECO  states  thst  Fletcher 
has  requested  and  that  it  has  permitted 
Fletcher  to  elect  to  phase-in  rates 
reflected  in  the  rate  schedule. 

WMECO  states  that  the  proposed  rate 
schedule  amendment  and  the  grant  of 
permission  to  elect  to  phase  in  rates  are 
required  to  give  effect  to  an  agreement 
between  WMECO  and  Fletcher  to 
reduce  the  demand  rate  and  to  permit 
Fletcher  to  comply  with  an  order  of  die 
Connecticut  Department  <rf  PubUc  Utitity 
Control  (the  "DPUC).  WMECO  states 
that  die  DPUC  Order  requires  that 
power  pnrdiase  costs  of  Fletcher  which 
relate  to  certain  costs  of  the  Millstone  3 
nuclear  electric  generating  plant  be 
phased-in  to  Fletcher's  retail  rates. 

WMECO  proposes  an  effective  date  of 
October  1, 1988,  in  order  to  permit 
Fletcher  to  recover  its  costs  of  service 
pursuant  to  fte  DPUC  order  and 
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WMECO  requests  waiver  of  the 
Commission's  notice  requirements. 

The  company  states  that  copies  of  the 
filing  were  served  upon  Fletcher,  New 
York  State  Electric  Gas  Corp., 
Massachusetts  Electric  Company  and 
the  Department  of  Public  Utilities  of 
Massachusetts  and  the  Department  of 
Public  Utility  Control  of  Connecticut 

Comment  date:  February  13, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa  Public  Service  Company 

[Docket  Na  ER89-186-000] 

Take  notice  that  Iowa  Public  Service 
Company  (IPS]  on  January  18, 1989, 
tendered  for  filing  and  executed  Peaking 
Capacity  Sales  Agreement  dated 
October  1. 198a  whereby  IPS  will  supply 
St.  Joseph  Light  ft  Power  Company 
(SJLP)  *vith  finn  peaking  capacity  and 
associated  energy,  commencing  October 
1, 1988,  and  ending  on  April  30, 1995.  IPS 
requests  that  the  negotiated  Agreement 
be  made  effective  as  of  October  1, 198& 

Comment  date:  February  13, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Ams^can  Electric  Power  Service 
Corporation 

[Docket  No.  ER84-348-(nO] 

Take  notice  in  accordance  with 
ordering  Paragraph  (D)  of  the 
Commission's  Opinion  and  Order 
Affirming  in  Part  and  Modifying  in  Part 
Initial  Decision  (Opinion  No.  311)  issued 
August  2. 1988,  in  docket  No.  ER84-34ft- 
001,  American  Electric  Power  Service 
Corporation  (AEPSC]  on  behalf  of 
Appalachian  Power  Company, 
Columbus  Southern  Power  Company. 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  and  Ohio 
Power  Company  and  AEPSC  as  Agent 
(ARP  Companies),  tendered  for  filing  a 
Compliance  Filing  on  January  12, 1989. 

The  purpose  of  the  Compliance  Filing 
is  to  incorporate  the  changes  ordered  by 
the  Commission  in  Opinion  No.  311  to  a 
Transmission  Agreement  among  the 
AEP  Companies  which  provides  for  the 
equitable  sharing  among  the  parties  of 
the  cost  of  ownership  and  operation  of 
the  AEP  Extra  High  Voltage  (EHV) 
transmission  system.  The  changes 
ordered  by  the  Commission  include:  (1) 
The  inclusion  in  the  Agreement  of 
certain  additional  transmission  facilities 
of  138-kV  and  greater  (2)  a  reduction  in 
the  return  on  equity  and  the  federal 
income  tax  rate;  (3)  prospective 
elimination  of  a  phase-in  feature  of  the 
Agreements;  (4)  recognition  in  the 
Agreement  of  the  effects  of  the 
Investment  Tax  Credit;  and  (5)  a 
provision  for  updating  members' 


transmission  investment  for  additions  in 
excess  of  ten  million  dollars. 

In  accordance  with  Opinion  No.  311. 
the  changes  are  effective  as  of  August  2, 
198a 

Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Utah  Po%ver  ft  Light  Company 

[Docket  No.  ERSe-lSS-OOO] 

Take  notice  that  on  January  17, 1988, 
Utah  Power  ft  Light  Company  (Utah) 
tendered  for  filing  an  Agreement  for  sale 
of  Economy  Energy  (Economy  Energy 
Agreement)  and  an  Interconnection 
Agreement — Service  Schedule  A-3 — 
Emergency  Assistance  (Emergency 
Assistance  Agreement)  between  Utah 
and  Arizona  Public  Service  Company. 

The  Economy  Energy  Agreement 
provides  that  economy  energy  sales  by 
Arizona  to  Utah  shall  be  priced  at  one  of 
the  following  rates:  (a)  A  ceiling  rate 
concept  based  in  part  on  the  fixed  costs 
associated  with  facilities  used  to 
produce  the  required  energy;  (b)  a 
"Split-the-savings"  concept  or  (c)  a 
selling  price  based  on  120  percent  of 
cost  to  produce  such  energy.  The 
Emergency  Assistance  Agreement 
provides  for  the  supply  of  emergency 
power  and  energy  at  the  rate  level 
specified  in  the  Economy  Energy 
Agreement 

Both  agreements  supersede  similar 
such  services  currently  provided 
pursuant  to  Utah  Rate  Schedule  No.  FPC 
89. 

Utah,  in  concurrence  with  Arizona, 
has  requested  waiver  of  the 
Commission's  notice  requirements  to 
allow  these  agreements  to  become 
effective  December  1, 1988  as  agreed 
between  the  parties. 

Copies  of  this  filing  are  being  served 
upon  Arizona,  the  Arizona  Corporation 
Commission,  and  the  Public  Service 
Commission  of  Utah. 

Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  Dehnarva  Power  ft  Light  Company 

[Docket  No.  ERaB-173-000] 

Take  notice  that  Delmarva  Power  ft 
Light  Company  (Delmarva)  on  January  9, 
1989,  tendered  for  filing  proposed 
Supplement  No.  11  to  its  FERC  Rate 
Schedule  No.  71.  This  Supplement  filed 
at  the  request  of  the  Easton  Utilities 
Commission  and  the  Town  of  Easton 
(Easton),  provides  for  an  additional 
point  of  08  kV  interconnection  at 
Substation  No.  3  off  Goldsborough  Neck 
Road. 

Copies  of  this  filing  were  served  upon 
Easton  Utilities  Commission,  the  Mayor 


of  the  Town  of  Easton  and  the  Maryland 
Public  Service  Commission. 

Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

a  Padfic  Gas  and  Electric  Company 

[Docket  No.  ER89-187-0001 

Take  notice  that  Pacific  Gas  and 
Electric  Company  (PG&E)  tendered  for 
filing,  on  January  19, 1989,  a  rate 
schedule  change  to  Rate  Schedule  FERC 
No.  79,  between  PG&E  and  the  Western 
Area  Power  Administration  (WAP A). 

The  rate  schedule  change  provides  for 
a  Interim  Capacity  Rate  to  be  used  for 
capacity  sales  to  WAPA  after  WAPA's 
Capacity  Account  with  PG&E  reaches  a 
zero  balance.  This  interim  rate  shall  be 
used  until  PG&E  can  calculate  a  rate 
pursuant  to  the  language  in  Rate 
Schedule  FERC  No.  79.  When  the 
Interim  Capacity  Rate  is  superseded, 
capacity  sold  under  the  Interim  Capacity 
Rate  shall  be  rebilled  at  the  new  rate 
and  adjustments  shall  be  made  with 
interest 

PGftE  requests  waiver  of  the 
Commission's  notice  requirements  to 
allow  an  effective  date  of  March  1, 1989, 
for  the  proposed  rate  schedule  change. 
Copies  of  this  filing  have  been  served 
upon  WAPA  and  the  California  Public 
Utilities  Commission.  In  addition,  copies 
of  this  filing  are  available  for  public 
inspection  at  PE&G's  General  Office  in 
San  Francisco  and  at  PG&E's 
Sacramento  Valley  Regional  Office  in 
Sacramento. 

Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER89-193-000J 

Take  notice  that  on  January  23, 1989, 
Orange  ana  Rockland  Utilities,  Inc. 
(Orange  and  Rockland)  tendered  for 
filing  pursuant  to  the  Federal  Energy 
Regulatory  Commission's  order  issued 
January  15. 1988  in  Docket  No.  ER88- 
112-000,  an  executed  Service  agreement 
between  Orange  and  Rockland  and  Mid 
Orange  Correctional  Facility  (Mid- 
Orange). 

Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

a  New  England  Power  Company 

[Docket  No.  ERa9-19^-«00] 

Take  notice  that  on  January  23. 1989. 
New  England  Power  Company  (NEP) 
submitted  for  filing  an  executed 
Interconnection  Agreement  and 
Amendment  to  the  Agreement  with 
Lowell  Cogeneration  Company,  a 


Delaware  limited  partnership 
nXlCLP").  NEP  has  also  filed  the 
Transmission  Service  Agreement 
whereby  NEP  provides  transmission 
service  from  LCCLFs  facihty  in  Lowell 
Massachusetts  to  Commonwealth 
Electric  Company  (^om  Elec") 
headquartered  in  Wareham. 
Massachusetts. 

Comment  date:  February  13. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

a  Washington  Water  Power  Company 

[Docket  No.  ERa9-190-000] 

Take  notice  that  on  January  23, 1989. 
The  Washington  Water  Power  Company 
y^—i  (Washington)  tendered  for  filing  copies 
of  a  service  schedule  appticable  to  what 
Washington  refers  to  as  a  Letter 
Agreement  between  Washington  and 
Southern  California  Edison  (SCE). 
Washington  states  that  the  energy  will 
be  made  avaiiabie  to  SCE  during  the 
month  of  October  with  recall  provision 
available  between  the  two  companies. 

Washington  requests  that  the 
requirements  of  prior  notice  be  waived 
and  the  effective  date  be  made 
retroactive  to  October  1, 198a 

Comment  date:  February  13. 1989.  in 
accordance  with  Standard  Para^aph  E 
at  the  end  of  this  notice. 

la  CoDMiBMn  Power  Company 

(Docket  N4^^Qi89-184-O00] 

Take  notice  on  January  17. 1889, 
Consumers  Power  Compmiy  (Consumers 
Power)  tendered  lor  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff.  First  Revised  Vdnme  No.  1. 
Consumers  Power  states  that  the 
following  wholesale  customers  ia  te 
State  of  Michigan  wmU  be  affected  by 
the  divulges:  Otjrflf  Eaton  Raiada.  aty 
of  Cjutitevoix.  ndJaait  Saait  Electric 
Company,  City  of  Harbor  Springs.  Oty 
of  Petoskey,  Village  <rf  Chelsea,  Qty  <rf 
Portland.  City  af  SL  Louis.  Wolverine 
Power  Supply  Elcatric  CooperatJYe.  Inc.. 
City  of  Bay  City,  Southeastern  Michigaa 
Rural  Electic  Cooperative,  Alpena 
Power  Company.  Qty  of  Lo«««lL  and 
City  of  Hart 

Consumers  Power  states  that  the 
proposed  changes  would  increase 
annual  revenues  from  jurisdictional 
sales  and  service  by  am)roximately 
$9,350,000  annually  (33%  for  wholesale 
customers  served  at  1^  kV  and  28%  for 
wholesale  custoners  served  at  46  kV) 
based  on  the  12-month  test  period 
ending  December  31, 1989.  "The  filing 
provides  for  (1)  Three  new  Paragraphs 
In  Rate  "WR",  i.e.  Paragrai^  15 
("Capacity  Reservation"),  Paragraph  16 
("Definition  of  Customer  Voltage  Level") 
and  Paragraph  17  ("Service  Conversion 


Federal  Regiater  /  Vol  54.  No.  20  /  Wednesday.  Febniary  1.  1989  J  Notices 5123 


Chai^ge"  for  customers  converting  from 
wholesale  sales  to  transmission  service); 
and  (2)  various  working  changes  largely 
to  clarify  provisions  governing  the 
application  of  the  Maximum  Demand, 
On-Peak  Billing  Demand,  Metering 
Adjustment  Substation  Ownership,  and 
Transmission  Charge  for  Service  from 
the  Delivery  Point  to  Additional 
Metering  Points  as  well  as  various  rules 
in  the  Standard  Rules  and  Regulations 
AppHcable  to  Wholesale  for  Resale 
Electric  Service.  v 

Consumers  Power  states  that  t)\e 
increase  in  rates  is  necessary  to  recover 
jticreased  operating  costs,  fixed  costs 
including  a  reasonable  return  on 
investment,  and  fifty  percent  of  its 
prudent  investment  in  its  abandoned 
Midland  nuclear  plant  consistent  with 
the  formula  prescribed  in  Opinion  No. 
295. 

Copies  of  the  filing  were  served  upon 
Consumer  Power's  jurisdictional 
customers  and  on  the  Michigan  Public 
Service  Commission. 

Comment  date:  February  13, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Qtiseas  Eneisy  CoqKwation 

[Docket  No.  EHBS-179-000] 

Take  notice  that  Citizens  Energy 
Corporation  (Citizens)  on  January  la 
1909,  tendered  for  filing  a  Power  Sales 
Agreement  (Agreement)  with  the  City  of 
Pasadena  (Pasadena]  as  a  rate  schedule. 
The  Agreement  provides  that  Citizens 
shall  sen  energy  to  Pasadena  on  a  firm 
basis  between  prescribed  mmiwwi  and 
maxima.  Service  under  the  Agreement 
commenced  on  October  1. 1986  and  will 
terminate  on  March  31. 1989  unless  the 
period  of  delivery  is  extended  or 
abbreviated  by  anlaal  agreement 

Pasadena  has  been  served  with  a 
copy  of  this  filing. 

Citizens  requests  the  Commission's 
notice  requirements  be  waived  and  that 
October  1. 1988  be  allowed  as  the 
effective  date  of  Ae  filing. 

Comment  date:  February  13. 1989,  in 
accordance  with  Standard  Para^vph  E 
at  the  end  of  this  notice. 

12.  Iowa  PubUc  Service  Company 

[Docket  No.  ER8»-191-fl0q 

Take  notice  that  Iowa  Public  Service 
Company  on  January  23. 1989.  tendered 
for  filing  Assignments  for  Capacity 
Schedules  dated  October  la  198a 
whereby  Iowa-Illinois  Gas  and  Electric 
Company,  Com  Belt  Power  Cooperative, 
Bancroft  Municipal  Utilities,  Coon 
Rapids  Municipal  Utilities,  Laurens 
Mtmidpal  Light  ft  Power  Plant  and  the 
City  of  Webster  City  have  assigned  a 
Capadty  Schedule  of  seven  (7^ 


megawatts  to  the  MunicipaUty  of 
Waverly  commencing  Octob«'  1. 198a 
The  Assignments  of  Capacity  Schedules 
of  seven  (7)  megawatts  is  taken  from  the 
LoBisa  Generating  Unit,  entering  Lehigh- 
Webster  Transmission  at  the  Lehigh 
Terminal  and  exiting  Lehigh-Webster 
Transmission  at  the  Webster  Terminal. 
Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tins  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fihng  shmdd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  2042a  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  mottons  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCashda. 
Secretary. 

[FR  Doc.  86-2327  Ried  1-31-89:  8:45  ami 
itT%r-m-m 


(Doetwt  No*.  CPee-<7>-aoo  at  all 

Texae  Gas  Tranamlieion  CorporeMon 
et  aU  Nelural  Gas  CertMcate  FMnge 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  IteismiMien  Cofintatiao 

[Dodiet  Nos.  CaiK-873-eoO) 
January  28, 1989. 

Take  notice  that  on  January  la  19ea 
T«as  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street 
Owensbora  Kentucky  4230L.  filed  in 
Docket  No.  CPa8-673-000  a  request 
pursuant  to  i  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptiUe 
transportation  service  for  Nevamar 
Corporation  (Nevamar],  under  Texas 
Gas'  blanket  certificate  issued  in  Docket 
No.  CP86-686-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  pnbhc 
inspection. 

Pursoant  to  a  gas  bansportatioa 
agreement  executed  on  October  2a  1988. 
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Texas  Gat  Requests  authorization  to 
transport  natural  gas  for  Nevamar  from 
various  existing  points  of  receipt  located 
along  Texas  Gas'  system  to  a  single 
point  of  delivery  located  at  a  point  of 
interconnection  with  Columbia  Gas 
Transmission  Corporation  in  Warren 
County,  Ohio.  Texas  Gas  states  that  the 
service  would  be  provided  on  a  month- 
to-month  basis  and  could  be  terminated 
upon  thirty  (30)  days  written  notice  by 
either  party.  The  peak  day,  average  day, 
and  annual  transportation  quantities  are 
expected  to  be  1.700  MMBtu.  1000 
MMBtu.  and  365.000  MMBtu, 
respectively.  Texas  Gas  advises  that  it 
bc^an  transporting  gas  for  Nevamar  on 
December  1, 1988,  as  reported  in  Docket 
No.  ST80-1388-000,  pursuant  to 
I  284.223(a)  of  the  Commission's 
Regulations. 

Comment  date:  March  13. 1960,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Compeny 

(Docket  No.  CPB9-633-(nO] 
lanuary  27, 1968. 

Take  notice  that  on  January  17, 1969, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-63&-000  a  request  pursliant  to 
1 157.205  and  284.223  of  the 
.  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CPR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
264.223)  for  authorization  to  tranqmrt 
natural  gas  for  Amgas,  Inc.  (Amgas),  a 
shipper  and  marketer  of  natural  gas, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP86-68S-000 
.  pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  up  to 
150  dekatherms  (dkt)  of  natural  gas 
equivalent  per  day  on  an  inteiruptible 
basis  on  behalf  of  Amgas  pursuant  to  a 
transportation  agreement  dated 
November  15, 1068,  between  Panhandle 
and  Amgas.  Panhandle  would  receive 
the  gas  at  various  existing  points  of 
receipts  on  its  system  in  Texas. 
Oklahoma,  Kansas,  Colorado.  Wyoming 
and  Illinois  and  deliver  equivalent 
volumes,  less  fuel  used  and  unaccounted 
3r  line  loss,  to  Central  Illinois  Light 
Company  in  Tazewell  County,  Illinois. 
Panhandle  states  that  the  estimated 
daily  and  annual  quantities  would  be  60 
dkt  and  21,900  dkt,  respectively.  Service 
under  |  284.223(a)  commenced  on 
December  1, 1986,  as  reported  in  Docket 
No.  8Te»-163S-4XX). 


Comment  date:  March  13. 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-ee8-000] 
January  27, 1988. 

Take  notice  that  on  January  19, 1989, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  Hied  in  Docket  No. 
CP89-668-O00  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Amoco  Energy 
Trading  Company  (Amoco),  a  marketer, 
under  die  blanket  certificate  issued  in 
Docket  No.  CP8e-631-O0O  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Williams  proposes  to  transport  on  an 
interruptible  basis  for  Amoco  up  to 
2,000,000  MMBtu  of  natural  gas  on  a 
peak  day.  approximately  2.000,000 
MMBtu  on  an  average  day,  and 
730,000.000  MMBtu  on  an  annual  basis. 
Williams  states  that  it  would  transport 
this  gas  from  various  receipt  points  in 
Kansas.  Missouri.  Oklahoma,  Texas  and 
Wyoming  to  various  delivery  points  on 
Williams'  system  in  Kansas,  Missouri, 
Oklahoma.  Texas  and  Wyoming. 
Williams  explains  that  service 
commenced  under  the  automatic 
authorization  provisions  of  |  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  STOO-lOSO-OOa 

Comment  date:  March  13, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 
(Docket  No.  CPee-617-000] 
January  27. 1988. 

Take  notice  that  on  January  13, 1989, 
United  Gas  Pipeline  Company  (United) 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478  filed  in  Docket  No.  CP89-617-000  a 
request  pursuant  to  9  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  LaSu  Marketing 
Company  (LaSu)  under  the  certificate 
issued  in  Docket  No.  CP88-6-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  States  that  it  proposes  to 
transport  for  LaSu  618.000  MMBtu  on  a 
peak  day,  618,000  MMBtu  on  an  average 
day  and  74,160,000  on  an  annual  basis. 
United  also  states  that  pursuant  to  a 
Transportation  Agreement  dated 


October  1, 1988  as  amended  on  October 
25, 1988  between  United  and  LaSu 
(Transportation  Agreement)  proposes  to 
transport  natural  gas  for  LaSu  from 
points  of  receipt  located  in  various 
counties  in  Louisiana.  The  points  of 
delivery  and  ultimate  points  of  delivery 
are  located  in  multiple  states. 

United  further  states  that  it 
commenced  October  25. 1988,  as 
reported  in  Docket  No.  ST89-1496-000. 

Comment  date:  March  13, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

5.  Texas  Gas  Transmission  Coqioration 

[Docket  No.  CP8»-e81-000]  ^ 
January  27, 1989. 

Take  notice  that  on  January  23, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP89-681-000  a  request 
pursuant  to  i  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Total  Minatome 
Corporation  (Total),  for  the  ultimate  end 
use  by  Alabama-Tennessess  Natural 
Gas  Co.,  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  requests  authorization  to- 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  100,000  MMBtu  of 
natural  gas  per  day  for  Total  from 
receipt  points  located  in  offshore  Texas 
to  delivery  points  located  in  offshore 
Texas.  Texas  Gas  anticipates 
transporting,  on  an  average  day  10,000 
MMBTu  and  an  annual  volume  of 
3,650.000  MMBtu. 

Texas  Gas  states  that  the 
transportation  of  natural  gas  for  Total 
commenced  December  9, 1988,  as 
reported  in  ST89-1 399-000.  for  a  120-day 
period  pursuant  to  Section  284.223(a)  of 
the  Commission's  Regulations  and  the 
blanket  certificate  issued  to  Texas  Gas 
in  Docket  No.  CP86-686-000. 

Comment  date:  March  13, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Tninkline  Gas  Company 

[Docket  No.  CP89-682-000J 
January  27. 1989. 

Take  notice  that  on  January  23. 1989. 
Tnmkline  Gas  Company  (Tninkline), 
P.O.  Box  1642  Houston,  Texas  77251- 
1642  filed  in  Docket  No.  CP89-682-O00  a 
request  pursuant  to  §  S  157.205  and 
284.223  of  the  Commission's  Regulations 
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under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  its  blanket  certificate  issued 
Docket  No.  CP86-586-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  GasTrak  Corporation 
(GasTrak),  a  mariieter,  pursuant  to  a 
transportation  agreement  dated 
December  15, 198a  Trunkline  explains 
that  service  commenced  January  1, 1989, 
under  8  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1783.  Trunkline  further  explains 
that  the  peak  day  quantity  would  be 
15,000  dekatherms,  the  average  daily 
quantity  would  be  15,000  dekatherms, 
aiid  that  the  annual  quantity  would  be 
5,475,000  dekatherms.  Trunkline 
explains  that  it  would  receive  natural 
gas  for  GasTrak's  account  at  points  of 
receipt  in  Illinois,  Louisiana,  Tennessee, 
Texas  and  offshore  Louisiana.  Trunkline 
states  that  it  would  transport  and 
redeliver  the  natural  gas  to  Panhandle 
Eastern  Pipe  Line  Company  in  Douglas 
County,  nUnois. 

Comment  date:  March  13, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Nortiiem  Natural  Gas  Company. 
Division  (rf  Entoo  Corp. 

[Docket  Na  CP89-fl85-O0OJ 
January  27, 1969. 

Take  notice  that  on  January  23. 1989. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street  P.O.  Box  1188,  Houston. 
Texas  77251-1188,  filed  in  Docket  No. 
CP89-685-000  a  request  pursuant  to 
-  S  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of 
American  Central  Gas  Marketing 
Company  (American),  under  Northern's 
blanket  certificate  issued  in  Dodcet  No. 
CP86-435-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  requests  authorization  to 
transport  on  an  interruptible  basis,  up 
to  a  maximum  of  200,000  MMBtu  of 
natural  gas  per  day  for  American,  a 
marketer  of  natiual  gas,  from  receipt 
points  located  in  Oklahoma,  Texas, 
Kansas.  New  Mexico,  Iowa,  South 
Dakota,  Nebraska,  to  delivery  points 
located  in  New  Mexico,  Texas, 
Minnesota,  Michigan,  and  Kansas. 
Northern  anticipates  fransporting,  on  an 
average  day  IsaOOO  MMBtu  and  an 
annual  volume  of  73,000,000  MMBtu. 


Northern  states  that  the 
transportation  of  natural  gas  for 
American  commenced  December  13, 
1988,  as  reported  in  Docket  No.  ST89- 
1647-000,  for  a  120-day  period  pursuant 
to  i  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Northern  in  Docket  No.  CP86- 
435-000. 

Comment  date:  March  13. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Colorado  interstate  Gas  Company 

[Docket  No.  CP8&-«84-000] 
January  27, 1989. 

Take  notice  that  on  January  23, 1989, 
Colorado  Interstate  Gas  Company 
(QG),  P.O.  Box  1067,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP89-684-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  interruptible  transportation 
service  for  Colorado  Gasmark,  Inc. 
(Colorado  Gasmark),  a  mariceter,  imder 
the  blanket  certificate  issued  in  Docket 
No.  CP86-589-000,  et  al,  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

CIG  states  that  pursuant  to  a 
transportation  agreement  dated  October 
1. 1988.  under  its  Rate  Tl-1.  it  proposes 
to  fransport  up  to  7,800  Mcf  per  day  of 
natural  gas  for  Colorado  Gasmark.  CIG 
states  that  it  would  receive  \he  gas  at  an 
existing  point  on  its  system  located  in 
Wyoming,  and  that  it  would  transport 
and  redeliver  the  gas,  less  fuel  gas  and 
lost  and  unaccounted-for  gas,  in 
Hutchinson  County,  Texas. 

CIG  advises  that  service  under 
Section  284.223(a)  commenced  October 
1. 1988,  as  reported  in  Docket  No.  ST89- 
345-000.  CIG  further  advises  that  it 
would  transport  7,000  Mcf  on  an  average 
day  and  2,500  MMcf  annually. 

Comment  date:  March  13, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Arkla  Energy  Resources,  a  division  of 
Arkia,  Inc. 

[Docket  No.  CP89-672-000] 
January  27, 1989. 

Take  notice  that  on  January  19, 1969, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER).  P.O.  Box  21734. 
Shreveport  Louisiana  71151,  filed  in 
Docket  No.  CP89-672-000  a  request 
pursuant  to  §§  157.205, 157.212  and 
157.216  of  the  Commission's  Regulations 
for  authorization  to  establish  two  new 
town  border  stations  and  to  abandon 
and  transfer  to  Arkansas  Louisiana  Gas 


Company  (ALG),  also  a  division  of 
Arkla.  Inc.,  existing  facilities 
downstream  of  sudi  new  town  border 
stations,  under  the  blanket  certificate 
issued  in  Docket  Nos.  CP82-384-000  and 
CP82-384-001  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
%vith  the  Commission  and  open  to  public 
inspection. 

AER  specifically  requests 
authorization  to  construct  and  operate  a 
new  6-inch  town  border  station  on 
AER's  line  AM-39  that  would  be  known 
as  AER's  Magnolia  Central  T.B.S..  and 
to  abandon  and  transfer  to  ALG  existing 
facilities  downstream  of  such  town 
border  station.  It  is  stated  that  these 
existing  facilities  would  include 
approximately  10,050  feet  of  6-inch 
pipeline  (a  portion  of  AER's  Line  AM- 
39).  approximately  140  feet  of  2-inch 
pipeline  (AER's  Line  AM-133),  and  four 
existing  town  border  stations  located 
thereon.  AER  states  that  the  facilities 
that  it  proposes  to  transfer  would  still  be 
used  in  the  retail  delivery  of  natural  gas. 

AER  also  requests  authorization  to 
construct  and  operate  a  new  2-inch  sldd- 
Mounted  town  border  station  at  the 
interconnection  of  AER's  Line  L-l-K 
and  Line  AM-102  that  would  be 
designated  Magnolia  East  Side  TAS., 
and  to  abandon  and  transfer  ALG 
approximately  15,192  feet  of  4-inch 
pipeline  (AER's  line  AM-1Q2),  two  town 
border  stations,  and  two  taps  used  for 
delivery  of  gas  to  ALG  rural  extension '  \ 
lines.  It  is  stated  that  these  facilities  that 
AER  proposes  to  transfer  would  still  be 
used  in  the  retail  delivery  of  natural  gas. 

AER  states  that  the  operation  of  its 
pipeline  system  would  be  enhanced  by 
the  rearrangement  of  certain  facilities 
used  to  deliver  natural  gas  to  ALG  in 
and  around  Magnolia  which  is  located 
in  Columbia  County,  Arkansas.  AER 
indicates  that  no  change  in  the  level  of 
deliveries  to  consumers  in  Magnolia  is 
expected  to  result  from  the  granting  of 
the  requested  certificate  and.  thus,  there 
woufd  be  no  impact  on  AER's  gas 
supply.  It  is  indicated  that  the  facilities 
that  AER  proposes  to  .abandon  {uid 
transfer  were  certificated  in  Docket  No. 
G-10887.  AER  states  that  the  proposed 
abandorunent  would  have  no  effect  on 
service  to  existing  customers  and  that 
all  of  the  consumers  served  by  gas 
delivered  into  the  lines  that  AER 
proposes  to  abandon  are  and  would 
continue  to  be  served  by  ALG.  AER 
estimates  that  the  proposed 
rearrangement  and  construction  would 
cost  $130,605. 

Comment  date:  March  13, 1986,  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


BEST  COPY  AVAILABLE 
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la.  WUUanu  Natnral  Gaa  Coapaay 

(Docket  Na  CPeO  660  000} 
)«ntMry  27. 1968. 

Take  notice  that  on  )anuary  19. 1M9. 
WiUianu  Natural  Gas  Company 
(WiUiama).  P.O.  Box  3286.  Tulaa. 
Oklaboraa  74101.  filed  in  Docket  Na 
CP9O-eO0-OOO,  a  requect  punoant  to 
f  157.206  (18  CFR  157.206)  of  the 
Commisiiion's  Regulations  under  tha 
Natural  Gat  Act  for  authorizaton  to 
provide  firm  tranaportation  lervioa  for 
Ag  ProceMing,  Inc.  (Ag  Processing),  an 
end-user,  under  Williams  blanket 
transportation  certificale  issued  May  10, 
196&  in  Docket  Na  CP86-631-000,  all  as 
more  fally  sat  forth  in  the  application 
which  is  on  file  with  die  Commission 
and  open  to  public  inspection. 

Williams  states  it  will  receive  the  gas 
at  various  supply  sources  in  Kansas  and 
transport  tha  gas  to  various  delivery 
points  on  Williams'  system  in  Misaouri. 

Williams  proposes  to  transport  up  to 
200  MMBtu  of  gas  per  day  on  a  peak  day 
or  approximatley  7XO0O  MMBtu  of  gas 
annually.  Williams  states  that  tha 
traiuportation  service  commenced 
under  the  120-day  automatic 
authorization  of  S  284.223(a)(i)  of  the 
Commission's  Regulations  on  December 
1, 1968.  pursuant  to  a  transportation 
agreement  dated  Decembar  1, 1988. 
Williams  notified  the  Commission  of  the 
conunencement  of  the  transportation 
service  in  Docket  No.  ST80-1881-000  on 
f  anoary  10, 1960. 

Comment  date:  March  13. 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  WUUains  Natural  Gaa  Company 

i  Docket  No.  CPae-e87-000] 
lanusry  27. 1900. 

Take  notice  that  on  January  19, 1986. 
Williams  Natural  Gas  company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
nied  in  Docket  No.  CP89-667-000  a 
request  pursuant  to  i§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  transportation  for  Pawnee 
Pipeline  and  Marketing  Company.  Inc. 
(Pawnee),  a  marketer,  under  WNG's 
blanket  certificate  issued  in  Docket  No. 
CP86-631-000  pursuant  to  section  7  of 
the  Natnral  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  500  MMBtu  equivalent 
of  natural  gas  per  peak  day  for  Pawnee 
from  various  receipt  points  in  Kansas  to 
various  delivery  points  on  WNG's 
pipeiine  system  located  In  Kansas. 


WNG  anticipates  transporting  500 
MMBtu  equivalent  of  natnral  gaa  on  an 
average  day  and  182.500  MliBta 
equivalent  of  natural  gaa  on  an  aiunial 
basis. 

WNG  states  that  the  tranaportation  of 
aatnral  gas  for  Pawnee  commencad  en 
Decembar  1, 1966,  as  reported  in  Docket 
No.  ST80-1682.  for  a  120-day  period 
pnrsoant  to  i  284.223(^)(1)  of  die 
Commission's  Regulations  and  tha 
blanket  certificate  issued  to  WNG  in 
Docket  Na  CP86-631-000.  WNG 
proposes  to  continue  this  service  in 
accordance  with  S§  284.221  and  284.223 
of  the  Commission's  Regulations. 

Comment  date:  March  13. 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

s 
12.  Nettheni  Natural  Gas  Company 

[Docket  Na  CPB»-66B-00IH 
lanuary  27. 1M8. 

Take  notice  that  on  January  23, 1666, 
Northern  Natural  Gas  Company 
(Northerriiri400  Smith  Street.  P.O.  Box 
1186,  HouMaqJ[exas  77251-1188,  filed 
in  Docket  NoTCl^  660  000  a  request 
pursuant  to  il  15^^205  and  284.223  of  the 
Commission's  legul^ns  ander  the 
Natural  Gas  AflLfor^ttiorization  to 
transport  naturaigU^n  an  interraptible 
basis  on  behalf  of  Chevron  USA.  Inc. 
(Chevron),  a  producer  ai  natural  gaa. 
under  its  blanket  certificate  issued  in 
Docket  Na  CP66-43S-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Comniasion  and  open  to  public 
inapection.        > 

Northern  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Chevron  beinveen  a  point  of  receipt  in 
Ward  County,  Texas  and  points  of 
delivery  located  in  Winkler  and  Yoakum 
Counties.  Texas. 

Northern  further  states  that  the 
maximum  daily,  average  and  annual 
quantities  that  it  would  transport  of 
behalf  of  Chevron  would  be  200.000 
MMBtu  equivalent  of  natural  gas, 
150.000  MMBtu  equivalent  of  natnral  gas 
and  73,000,000  MMBtu  equivalent  of 
natural  gas,  respectively. 

Northern  indicates  that  in  Docket  No. 
8T8e-175e,  filed  with  die  Commission 
on  January  17. 1966.  it  reported  that 
transportation  service  on  behalf  of 
Chevron  had  begun  under  the  120-day 
automatic  authwization  provisions  of 
I  284.223(a). 

Comment  date:  March  13, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


13.  Tniukliae  Gaa  Conpany 

(Docket  No.  CPa»-863-000) 
January  27, 19BB. 

Take  notice  that  oa  Janaary  23, 1980, 
TrunkUne  Gaa  Corapaay  CThmkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP8e-683-000  a 
request  pursuant  to  tS  157.206  and 
2a4.22^2)(b)  of  the  Commissioo's 
Regulations  under  the  Natural  Gaa  Act 
for  authorization  to  provide 
transportation  for  Hadson  Gas  Systems, 
Inc.  (Hadson  Gas),  a  shipper  and 
marketer  of  natural  gas,  under 
Trunkline's  blanket  certificate  issued  in 
Docket  No.  CP8»-58e-00a  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fiilly  set  forth  in  the  request  which 
ia  on  file  with  the  Commission  and  open 
to  public  inspection. 

"Trunkline  requests  authorization  to 
transport,  on  an  intemiptible  basis,  vp 
to  a  maximum  of  50,000  Dt  of  natnral  gas 
per  day  for  Hadaon  Gas.  Truokline 
proposes  to  receive  gas  fit>m  various 
existing  points  of  receipt  aa  its  system 
in  Louisiana,  Texaa,  Illinoia  and 
Tennessee.  TrunkHne  would  then 
transport  and  redeliver  subject  gas.  less 
fuel  and  unaccounted  for  Hne  loss,  to 
Panhandle  Eastern  Pipe  Line  Company 
^-^  Douglas  County,  Illinois.  The  receipt 
points  and  end-users  are  listed  in  the     ■ 
December  8, 1988  transportation 
agreement  which  provides  for  this  ^ 
service.  Trunkiine  states  that  it 
anticipates  transporting  23,000  Dt  on  an 
average  day  and  8,305,000  Dt  on  an 
annual  basis. 

Trunkiine  states  that  the 
transportation  of  natural  gas  for  Hadaon 
Gaa  commenced  on  January  1, 1980,  as 
reported  in  Docket  No.  ST8e-1800-OOa 
for  a  120-day  period  ptirsuant  to 
8  284.223(a)(1)  of  the  Commisnon's 
Regulations  and  the  blanket  certificate 
issued  to  Trunkiine  in  Docket  No.  C3>88- 
586-000.  Tnmkline  proposes  to  continue 
this  service  in  accordance  with 
S  5  284.221  and  284.223  of  die 
Commission's  Regulations.  Trunkiine 
further  states  that  no  new  facilities  nor 
expansion  of  existing  facilities  are 
required  to  provide  this  transportation 
service. 

Comment  date:  March  13, 1960,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  tha  Commisaion's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
tha  Conwnission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
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i  157.206  of  the  Regulations  under  the 
Natiual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  if  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CashelL 
Secretary. 
\FR  Doc.  80-2332  Filed  1-31-89;  8:45  am] 

MLLWQ  OOOC  S717-01-II 


(Docket  Na  JDa»-02897T] 

DcsiQMlioii  of  TlQht  FornMtiofi 
Hidalgo  County,  Taxaa.  Taxaa-43;  Tight 
Formation  Datarmlnation  (January  26, 
1969. 

Take  notice  that  on  December  12, 
1968,  die  Railroad  Commission  of  Texas 
(Texas)  submitted  to  the  Commission  its 
determination  that  the  McAllen  Ranch 
(Guerra)  Field  located  in  Hidalgo 
Coimty,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  197&  The 
application  includes  the  Railroad 
Commission's  order  issued  November 
21, 1968,  finding  that  the  formation 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  Part  271.    . 

Any  person  desiring  to  be  heard  or  to 
protest  Texas'  determination  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  the  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214  (1988)).  All  such  comments 
should  be  filed  within  10  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  | 

LoUD.CashdL       .„      \ 
Secretary. 

[FR  Doc.  89-2345  Filed  1-31-89: 8:45  am] 
laxma  cooc  trir-ei-M 


[Doekat  Noa.  TIM9-3-20-002;  Tin»-6-20- 
001;  and  Tin9-7-2O-O00] 

Algonquin  Gaa  Tranamiaalon  Co.; 
Propoaad  Ctiangaa  m  FERC  Gaa  Tariff 

January  26. 1969. 
Take  notice  that  Algonquin  Gas 


Transmission  Company  ("Algonquin") 
on  January  23, 1989,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1  as 
set  forth  in  the  revised  tariff  sheets: 

Rate  Schedule  F-2,  proposed  to  be  effective 
January  1, 1989 
Thirty-firet  Revised  Sheet  No.  203 
Alternate  Thirty-first  Revised  Sheet  No.  203 
Rate  Schedule  F-3,  proposed  to  be  effective     1 
January  1, 1989  { 

Second  Substitute  Twenty-third  Revised 
Sheet  No.  204  i 

Rate  Schedule  F-4,  proposed  to  be  effective 
February  1, 1989 
Substitute  Twenty-fourth  ReNised  Sheet 

No.  205 
Alternate  Substitute  Twenty-fourth 
Revised  Sheet  No.  205 
Rate  Schedule  SS-IIi  proposed  to  be 
effective  February  1, 1969 
Alternate  Fifteenth  Revised  Sheet  No.  214 

Algonquin  states  that  on  December  30, 
1988  in  Docket  No.  TQ89-2-22-000, 
Algonquin's  pipeline  supplier,  CNG 
Transmission  Corporation  ("CNGT') 
made  an  out-of-cycle  Purchased  Gas 
Adjustment  filing  to  flow  through 
increases  in  its  cost  of  purchased  gas.  In 
its  filing  CNGT  submitted  both  primary 
and  alternate  rates  for  reasons  set  fordi 
ta  CNGTs  filing.  Pursuant  to  Section  7 
of  Rate  Schedule  F-Z  Algonquin  is  filing 
Thirty-firet  Revised  Sheet  No.  203 
("Primary  Sheet  203")  and  Alternate 
Thirty-firat  Revised  Sheet  No.  203 
("Alternate  Sheet  203")  to  conciurentiy 
track  those  rate  changes  made  by  CNGT 
in  the  service  imderlying  Algonquin's 
Rate  Schedule  F-2.  Primary  Sheet  203 
represents  increases  of  7.5  cents  per 
N^ffitu  in  the  Demand  componnent  and 
6.77  cents  per  MMBtu  in  the  Commodity 
component  Alternate  Sheet  203  reflects 
increases  of  14.  5  cents  per  MMBtu  in 
the  Demand  component  and  14.72  cents 
per  MMBtu  in  the  Commodity 
component. 

Algonquin  states  that  on  December  30, 
1988  in  Docket  No.  TF89-1-16-000, 
Algonquin's  pipeline  suppher.  National 
Fuel  Gas  Supply  Corporation 
("National")  made  an  Interim  Purchased 
Gas  Adjustment  to  reflect  a  decrease 
from  the  rates  contained  in  National's 
30-day  update  to  its  annual  PGA  filed  on 
December  1, 1988  in  Docket  No.  TA89-1- 
16  et  al  Pureuant  to  section  7  of  Rate 
Schedule  F-3,  A^onquin  is  filing  Second 
Substitute  Twenty-third  Revised  Sheet 
No.  204  to  concurrenUy  track  the  rate 
change  made  by  National  in  the  service 
imderlying  Algonquin's  Rate  Schedule 
F-3.  The  change  in  rate  represents  a 
decrease  of  11.94  cents  in  the 
commodity  component  from  the  revise 
rate  filed  by  National  on  December  1, 
'1988. 

Algonquin  states  that  on  December  30, 


1988,  in  Docket  No.  TA89-1-17.  et  ai, 
Algonquin's  pipeline  supplier.  Texas 
Eastern  Transmission  Corporation 
('Texas  Eastern")  filed  primary  and 
alternate  rates  to  revise  its  gas  cost 
projection  made  in  Texas  Eastern's 
December  2, 1988  annual  PGA  filing  as 
more  fully  set  forth  in  Texas  Eastern's 
filing.  Pursuant  to  section  7  of  Rate 
Schedule  F-4,  Algonquin  is  filing 
Substitute  Twenty-fourth  Revised  Sheet 
No.  205  ("Primary  Sheet  205")  and 
Alternate  Substitute  Twenty-fourth 
Revised  Sheet  No.  205  ("Alternate  Sheet 
205")  under  Rate  Schedule  F-4  to 
concurrently  track  those  changes  made 
by  Texas  Eastern  in  the  rates  for  the 
services  underlying  Algonquin's  Rate 
Schedule  F-4.  Alternate  Fifteenth 
Revised  Sheet  No.  214  ("Alternate  Sheet 
214")  is  being  filed  piu^uant  to  Section  9 
of  Rate  Schedule  SS-4II  to  concuirenUy 
track  those  changes  made  by  Texas 
Eastern  in  the  rates  for  the  service      J 
imderlying  Algonquin's  Rate  Schedule 
SS-in  as  shown  in  Texas  Eastern's 
Alternate  rate  sheets. 

Algonquin  states  that  under  Rate 
Schedule  F-4,  Primary  Sheet  205  reflects 
a  decrease  of  17.88  cents  per  MMBtu  in 
the  Demand  component  and  an  increase 
of  30.38  cents  per  MMBtu  in  the 
Commodity  component.  Alternate  Sheet 
205  for  Rate  Schedule  F-4  reflecU  a 
decrease  in  the  Demand  Component  of 
$1,202  per  MMBtu  and  an  increase  of 
30.23  cents  per  MMBtu  in  the 
Commodity  component 

Algonquin  states  that  under  Rate 
Schedule  SS-III,  Alternate  Sheet  214 
reflects  a  decrease  in  the  Non-Firm 
Withdrawal  charge  of  0.98  cents  per 
MMBtii. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  3, 1989.  Protests  will  be 
considered  by  the  Commisson  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inapectioB  in  the  PibUc  Rtfuaca 

Rooai. 

LobariitiH. 

Secretary. 

pit  ooc  a»<as3ora«<i  i-n-oe;  km  «n] 
I  COM  triT^tva 


Co;  Intant  To  Ho 

an  AppHcalloii  fof  a  Nmv  uoanaa 

|PrQ|Mt  No*  2408^  WCfNQMJ 

January  30,  IMQ. 

Take  notice  that  on  December  16. 
1988.  Connunen  Poww  Company,  the 
existing  licensee  tot  the  Croton 
Hydroelectric  Project  No.  2468,  Aled  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
iMbMD  of  the  Federal  Power  Act  (Act). 
Id  U.S.C  aOB,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1966.  Pub.  L  90-^95.  The  original 
license  for  Project  No.  2466  was  issued 
effective  April  1, 1962.  and  expires 
December  31, 1963. 

The  project  is  located  on  the 
Muskegon  River  in  Newaygo  County, 
Michigan.  The  principal  works  of  this 
Croton  Profect  include  a  56-foot-high. 
700-foot-lorig  earth  and  concrete  dam:  a 
reservoir  of  1,378  acres  at  elevati<Mi 
722.5  feet  m.s.L;  a  powerhouse  with  an 
installed  capacity  of  9.000  kW;  a  700- 
foot-long,  7.2/136-kV  circuit  connection; 
and  appurtenant  facilities. 
-    Pursuant  to  section  lS(b)(2)  of  dw  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1986).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  PubUc  Reference 
Branch.  Room  1000, 825  North  Capitol 
Street.  NE.,  Washington.  DC  20426.  The 
ebove  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  1945  West  Pamall  Road,  Jackson.  MI 
49201,  Attn:  R.).  Ford,  telephone  (517] 
788-0156. 
Pursuant  to  section  15(c)(1)  of  the  Act, 
•  each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
Lois  D.  CaahaO. 
Secretary. 
|FR  Ooc.  ae-Z337  Pilad  1-31-88;  aA5  am] 


[PratMt  No.  M6S;  McMgOTl 

Conaumars  Powar  Co^  (ntant  To  FRa 
an  AppNcatlon  for  a  Naw  Ueanaa 

January  Sft  1960. 

Take  notice  that  on  December  16. 
1968,  Consumers  Power  Company,  the 
existing  licensee  for  the  Five  Channels 
Hydroelectric  Project  No.  2453,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(bHl)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1966,  Pub.  L  90-495.  The  original 
license  for  Project  No.  2453  was  issued 
effective  April  1. 1962.  and  expires 
December  31, 1963. 

The  project  is  located  on  the  Au  Sable 
River  in  Iosco  County,  Michigan.  The 
principal  works  of  the  Five  Channels 
Project  inchide  a  36-foot-high.  770-foot- 
long  sand  fill  and  concrete  dam;  a 
reservoir  of  250  acres  at  elevation  71442 
feet  m.sJ.;  a  powerhouse  widi  an 
insUlled  capacity  of  6,000  kW;  a 
substation  and  transaussion  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  15(bH2)  of  the  Act. 
the  licensee  is  reqinred  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  issued  April  28. 1966).  A 
copy  oi  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street  NE..  Washington,  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  Ucensee 
at  1946  West  Pamall  Road.  Jackson.  MI 
48201,  Attn:  R.  |.  Ford,  telephone  (517) 
786-0156. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  appUcation  for  a  new  license  and 
any  competing  Ucense  applications  most 
be  filed  with  Uie  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  All  applications  for 
license  for  this  proiect  must  be  filed  by 
December  31. 1991. 
Lois  D.  CaaMl. 
Secntary. 

(FR  Doc.  89-2338  Filed  1-31-80;  8:45  am) 
aaxan  ooei  snT-at^ 


[Protect  No.  2462;  MicttiganI 

Contumers  Powar  C04  Intant  To  FHa 
an  Application  for  a  New  LIcansa 

fanuary  3a  1969. 

Take  notice  that  on  December  16. 
1986,  Consumers  Power  Company,  the 
existing  licensee  forihe  Hardy 
Hydroelectric  Project  No.  2452,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 


16  U.SX:.  808.  as  amended  by  section  4 
of  the  Electric  Ccstsumers  Protection  Act 
of  1666.  Pub.  L  96-406.  The  original 
license  for  Project  No.  2452  was  issued 
effective  April  1, 1962.  and  expires 
December  31. 1993. 

The  pro|ect  is  located  on  the 
Muskegon  River  in  Mecosta  and 
Newaygo  Counties,  Michigan.  The 
principal  works  of  the  Hardy  Project 
include  a  3.000-foot-lang  earth  dam  widi 
a  concrete  core  walk  a  reservoir  of  3371 
acres  at  elevation  822.5  feet  m.sJn  a 
powerhouse  with  an  installed  capacity 
of  30,000  kW;  a  substation  and  a  5-mile- 
long.  138-kV  transmission  line;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  iasoed  April  28. 1966).  A 
copy  dl  this  Docket  can  be  obtained 
from  the  Conmdsskn's  INiblic  Refecenoe 
Branch.  Room  1000, 825  North  CapUol 
Sb«et  NE..  Washington,  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  1945  West  Pamall  Road.  Jadcson.  MI 
49201.  Attn:  R.  J.  Ford,  telephone  (517) 
788-0156. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  CasMk 
SecTBtary. 

[FR  Doc  80-2339  Piled  l-^-ea:  8e45  am] 
iHJJNa  coot  sTiT-et-a 


(Protect  No.  2461;  MteMganj 

Conaumars  Powar  Co.;  Intant  To  Fila 
an  Application  for  a  Naw  Ucanaa 

January  30, 1989. 

Take  notice  that  on  December  18. 
1988,  Consumers  Power  Company,  the 
existing  licensee  for  the  Rogers 
HydroelecU-ic  Project  No.  2451,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L.  99-495.  The  original 
license  for  Project  No.  2451  was  issued 
effective  April  1, 1962.  and  expires 
December  31. 1993. 

The  project  is  located  on  the 
Muskegon  River  in  Mecosta  County, 
Michigan.  The  principal  works  of  the 
Rogers  Project  indnde  an  800-foot-long 
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earth  and  concrete  dam:  a  reservoir  of 
610  acres  at  elevation  6864)  feet  olsI;  a 
powerhouse  with  an  installed  capacity 
of  6.000  kW;  a  substation  and  a  140-fbot- 
lon»  46-kV  circuit  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  No. 
496  (Final  Rule  issued  April  2a  1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  PuUic  Reference 
Branch.  Room  1000,  825  North  Capitol 
Sti«et  NE..  Washington,  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  1945  West  Pamall  Road.  Jackson.  MI 
49201,  Attn:  R.  J.  Ford,  telephone  (517) 
788-0156. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  Ucense  appUcations  must 
be  filed  with  die  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  All  applications  for 
Ucense  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  Caalidl, 
Secntary. 

(FR  Doc.  8»-2340  Filed  1-31-80;  8:45  am) 
I  COOK  sm-si-M 
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[ftofect  No.  2456;  McMQen] 

Conaumars  Powar  Co;  Mant  To  Fla 
an  Application  for  a  Naw  Ucanaa 

January  sa  19e& 

Take  notice  that  on  December  16. 
1966.  Consumers  Power  Company,  the 
existing  Ucensee  for  the  Cooke 
Hydroelectric  Project  No.  24Sa  filed  a 
notice  of  intent  to  file  an  appUcation  for 
a  new  Ucense,  pursuant  to  section 
15(bKl)  of  the  Federal  Power  Act  (Act). 
16  U.S.C  806.  as  amended  by  section  4 
(rf  the  Electric  Consumers  Protection  Act 
of  1966.  Pub.  L.  99-495.  The  (viginal 
Ucense  for  Project  No.  2450  was  issued 
effective  April  1. 1962.  and  expires 
December  31, 1993. 

The  project  is  located  on  the  Au  Sable 
River  in  Iosco  County,  Michigan.  The 
principal  works  of  the  Cod(e  Project 
include  two  earthfill  dam  sections,  about 
864  feet  long:  a  reservoir  of  1,600  acres;  a 
powerhouse  ivith  an  installed  capacity 
of  9An  kW:  a  substation  and 
transmission  line  connectira;  and 
appurtenant  frudUtiea. 

Pursuant  to  section  15(bH2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  informatioa  described 
in  Docket  No.  RM67-7-000.  Order  No. 
496  (Final  Rule  issued  April  28. 1966).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 


Brandi.  Room  lOOa  625  North  Capitol 
Sti«et  NE..  Washington.  DC  2042a  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  Ucensee 
at  1945  West  Pamall  Road.  Jackson.  MI 
49201,  Attii:  R.J.  Ford,  telephone  (517) 
788-015a 

Pursuant  to  section  15(cHl)  of  the  Act 
each  application  for  a  new  Ucense  and 
any  competing  Ucense  appUcations  must 
be  filed  with  die  Commisuon  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  AU  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
UdsD.CaakaU. 
Secretary. 

[FR  Doc.  80-2341  FUed  1-31-80;  8:45  am] 
aajJNQ  cooc  •717.41-11 

[Proiect  Na  2447;  WcMganl 

Consumara  Powar  Co;  Intant  To  FHa 
an  AppOcation  for  a  Naw  Ucanaa 

January  30, 1989. 

Take  notice  that  on  December  la 
198a  Consumers  Power  Cmnpany,  the 
existing  Ucensee  for  the  Alcona 
Hydroelectric  Project  No.  2447,  filed  a 
notice  of  intent  to  file  an  appUcation  for 
a  new  Ucense,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C  80a  as  amended  by  section  4 
of  the  Electric  Consomers  Protection  Act 
of  19ea  Pub.  L  g&-49S.  The  original 
Ucense  for  Project  No.  2447  was  issued 
effective  April  1, 1962.  and  expires 
December  31. 1993. 

/  Hie  project  is  located  on  die  Au  Sable 
River  in  AJcona  County,  Michigan.  The 
principal  woika  of  the  Alcona  Project 
include  a  67-foot-high.  4,820-foot-long 
earth  dam  with  concrete  corewalls;  a 
reservoir  of  1,075  acres  at  elevation 
829.67  feet  m.sJ.:  a  powerhouse  with  an 
instaUed  capacity  of  aOOO  kW;  a  400- 
foot-long,  4.8-kV  Une  to  a  substation  and 
4.6/138-kV  transmission  line  connection: 
and  appurtenant  faciUties. 

Pursuant  to  section  15(bM2)  <rf  the  Act 
the  licensee  is  required  to  make 
available  certain  infrwmation  described 
in  Docket  No.  RM87-7-00a  Order  No. 
«66  (Final  Rule  issued  April  2a  1968).  A 
^opy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Sti^et  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  Ucensee 
at  1945  West  PamaU  Road.  Jackson.  MI 
49201,  Attn:  R.  J.  Ford,  telephone  (517) 
78a-015a 

Pursuant  to  section  15(cKl)  of  the  Act 
each  application  for  a  new  Ucense  and 
any  competing  license  apfriications  must 
be  filed  with  die  Commission  at  least  24 


months  prior  to  the  expiration  of  the 

existing  Ucense.  AU  applications  for 

license  for  this  project  must  be  filed  by 

December  31, 1991. 

UA»  D.  Casbea 

Secretary 

[FR  Doc  89-2342  Filed  1-31-88;  8:45  am] 

saajNO  oooc  trn-sv* 


[Proiect  Na  2448;  McMgan]     . 

Conaumars  Powar  Co^  Intent  To  Fla 
an  Application  for  a  Naw  Ucanaa 

January  30, 1960. 

Take  notice  that  on  December  la 
198a  Consumers  Power  Company,  the 
existing  Ucensee  for  the  Mio 
Hydroelectric  Project  No.  244a  filed  a 
notice  of  intent  to  file  an  appUcation  for 
a  new  Ucense,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C  80a  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  198a  Pub.  L  9»-496.  The  original 
Ucen^  for  Project  No.  2446  was  issued 
effective  April  1. 1962,  and  expires 
December  31. 1993. 

The  project  is  located  on  the  Au  Sable 
River  in  Oscoda  County.  Kfichigan.  The 
prindpal  worlcs  of  the  Mio  Project 
include  a  2.120-foot-long  earth  dam  with 
a  concrete  corewall:  a  reservoir  of  860 
acres  at  elevation  963.37  feet  dlsX;  a 
powerhouse  with  an  installed  capacity 
of  5.000  kW:  a  substation  and 
transmissioo  line  coonection;  and 
appurtenant  fodUties. 

Pursuant  to  section  15(bX2)  of  die  Act 
the  Ucensee  is  required  to  make 
available  certain  infmmation  described 
in  Docket  No.  RM87-7-O0a  Order  Na 
466  (Final  Rule  issued  ^^vil  2a  1966).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Pubbc  Refovnoe 
Branch,  Room  IQOa  625  North  Capitol 
Street  NE.,  Washington,  DC  2IM2a  The 
above  information  as  described  in  die 
rule  is  now  available  from  the  licensee 
at  1945  West  PaAiaU  Road.  Jackson.  MI 
49201.  Attn:  R. ).  Ford,  telephone  (517) 
788-0156.     * 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  Ucense  and 
any  competing  Ucense  appUcations  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  AU  appUcations  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
LoisaCaahd. 
Secretary 

[FR  Doc  80-2342  nied  1-S1-88;  8:45  am] 
MtuNQ  COOK  sny-ai-ii 
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(Pra|Ml  No*  2SM| 

CoHMMMCS  Powef  Co>(  IniMii  To  Fee 
•n  AppHcetton  fOf  ■  New  I 


lanuaiy  30, 1980. 

Take  notice  that  on  December  16, 
1968,  Consumer  Power  Company,  the 
existing  licensee  for  the  Uppy 
Hydroelectric  Project  No.  258a  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(l]  of  the  Federal  Power  Act  (Act). 
16  U.S.C  808.  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1966.  Pub.  L  99-495.  The  original 
license  for  Project  No.  2580  was  issued 
effective  April  1, 1962.  and  expires 
December  31, 1993. 

The  project  is  located  on  the  Manistee 
River  in  Manistee  County,  Midiigan. 
The  principal  worics  of  the  Tippy  Project 
include  an  80-foot-high,  830-foot-long 
eartfafill  dam:  a  reservoir  of  1.540  acres 
at  elevation  687 JS  feet  OLsJ^  a 
powerhouse  with  an  installed  capacity 
of  2a000  kW:  a  138-kV  substation  and 
1.000  feet  of  138-kV  transmission  line 
connecting  to  a  138-kV  switching 
station;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-<xn.  Order  No. 
496  (Final  Rule  issued  April  28. 1986).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street.  NE.  Washingtoa  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  1945  West  Pamall  Road.  Jackson.  MI 
49201.  Attn:  R. ).  Ford,  telephone  (517) 
788-0156. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31 1991. 
LobaCaaheD, 
Secretary. 
[FR  Doc.  80-2344  nied  1-31-80;  8:45  am] 


Corp. 
Co,: 


January  2B,  1909. 

Take  notice  that  on  January  17. 1988, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas)  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  filed  a  petition  for  a 
limited  waiver  (rf  18  CFR  161,3(b). 


[Dodwt  Ma.  nP8i  g<  0001 


ColumbleQaeTi 
CohmbieQuHTi 


Columbia  requests  a  limited  one-time 
waiver  of  1 161.3(b)  to  the  extent 
necessary  to  permit  Columbia  to  waive 
transportation  imbalance  penalties 
«^ch  would  otherwise  be  imposed 
undw  section  6  of  Columbia  Gas'  FTS 
and  ITS  Rate  Schedules,  and  section  6  of 
Columbia  Gulfs  FTS-l,  FTS-2,  ITS-l, 
and  ITS-2  Rate  Schedules  for 
imbalances  existing  as  of  October  31. 
1968.  Columbia  alleges  that  whidi  the 
Commission  previously  stated  that 
Columbia  is  not  required  to  obtain 
specific  authorization  to  waive  Part  284 
transportation  penalties,  the 
promulgation  of  i  16U(b)  places 
Columbia  in  an  uncertain  position  with 
respect  to  this  recent  offer  to  waive 
imbalance  penalties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N£.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1969)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  3, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CasMl, 
Secretary. 

[FR  Doc  80-2334  Hied  1-31-89: 8:45  am) 
iNjjNa  coof  snr-sva 


[Docket  Na  RP8»-23-002] 

Northern  Naturel  Qae  Co,;  Compliance 
FWnQ 

January  26. 1980. 

Take  notice  that  on  January  18. 1989, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern)  filed  Substitute  Second 
Revised  Sheet  No.  52c.9  to  its  FERC  Gas 
Tariff,  Third  Revised  volume  No.  1,  to  be 
effective  December  15, 1988. 

Northern  states  that  in  compliance 
with  the  Commission's  order  of 
December  14, 1968,  Ordering  Paragraph 
(c),  this  tariff  sheet  corrects  a  drafting 
error  in  section  12  of  its  Rate  Schedule 

rr-i. 

Northern  requests  waiver  of  the 
fifteen  (15)  day  compliance  period 
prescribed  in  Ordering  Paragraph  (c)  of 
the  above-mentioned  order.  Northern 
states  that  the  compliance  period 


coincided  widi  the  holiday  season  and 
Northern's  office  personnel  was  reduced 
due  to  the  holidays. 

Northern  states  that  copies  of  this 
compliance  filing  have  been  served  on 
all  parties  to  the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1989)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  3, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaisD.CasheIL 
Secretary. 

[FR  Doc.  80-2335  Filed  1-31-80;  8:45  am] 
wuMa  coot  tn7-«i-M 

[Docket  Na  089-223-000] 


Apple  etlon  fore 


ProQaeU,8JL,lne,: 
Blenkel  Certiflcete  Wnti 


January  26, 1989. 

Take  notice  that  on  January  IZ  1989. 
ProGas  U.SA..  Inc.  (ProGas)  of  1620 
Sunlife  Plaza,  144  Fourth  Avenue,  SW., 
Calgary,  Alberta,  Canada  T2P  3N4.  filed 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  imlimited-term  blanket  with 
pregranted  abandonment  authorization, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  15, 1989,  file  with  tiie  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requiiements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 


proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ProGas  to  appear  or  to 
be  represented  at  the  hearing. 
LoisaCaalMiU, 
Secretary. 
(FR  Doc.  80-2346  Filed  1-31-86;  8:45  am] 

BUJNQ  CODE  (Tir-OI-M 

[Docket  Na  twn  43-0011 

Valero  interetate  Tranamieaion  Co,; 
Tariff  FHIng 

January  27, 1909. 

Take  notice  that  on  January  23, 1989, 
Valero  Interstate  Transmission 
Company  ("Vitco")  tendered  for  filing 
the  following  Tariff  Sheet  as  part  of  its 
FERC  Gas  Tariff.  Original  Vohime  No.  2; 

Second  Revised  Sheet  No.  95:  Vitco 
states  that  this  tariff  sheet  is  to  restate 
Vitco's  tariff  to  incorporate  the 
requirements  of  Ordering  Paragraph  (B) 
of  the  Commission  Order  in  the  above- 
referenced  proceeding  issued  January  4, 
1989.  On  December  5, 1988,  Vitco  filed 
tariff  sheets  to  permit  Valero  to  flow 
through  its  take-or-pay  costs  in 
accordance  with  Order  Na  500.  The 
tariff  sheets  were  accepted,  to  become 
effective  January  5, 1909,  subject  to 
refund  and  to  the  conditions  in  the 
January  4, 1989  Order.  Paragraph  B 
ordered  Vitco  to  file  revised  tariff  sheets 
to  provide  for  an  optional  extended 
amortization  period  of  no  less  than  36 
months  for  customer  payments. 

Vitco  states  that  in  compliance  with 
Ordering  Paragraph  B,  2nd  Revised 
Sheet  No.  95  provides  customers  an 
optional  extended  amortization  period 
of  up  to  36  months,  unless  the  customer 
contract  expires  with  the  36  month 
period  in  which  case  the  then  current 
unpaid  balance  becomes  due. 

Vitco  requests  that  the  tariff  sheet  be 
accepted  for  filing  to  be  made  effective 
Januaiy  5, 1989,  subject  to  the  same 
conditions  as  set  forth  in  the  January  4, 
1989  Order,  and  that  waiver  be  granted 
of  any  Commission  order  or  regulation 
that  would  prohibit  such  filing  and 
effectiveness. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Sti^et  NE.,  Washington,  DC  20426,  in 
accordance  with  RuJes  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  February  3, 
1989.  Protests  will  be  ctmsidered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  moti(Hi  to 

intervene.  Copies  of  Vitco's  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

LoisD.CadMU. 

Secretary. 

[FR  Doc  80-2320  Filed  1-31-80;  8:45  smj 

■MJJMOOOM  SnT-tl-M 

[DockM  Na  RP88-198-0071 

Tranaweetem  Pfpeiine  C04  Propoaed 
Changea  hi  FERC  Qaa  Tariff 

January  26, 1980. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
January  18, 1989  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  die  following 
tariff  sheets: 

Effective  December  1. 1968 

Substitiite  50th  Revised  Sheet  No.  5 
Ist  Substitiite  Original  Sheet  No.  5C 
1st  Substitute  32nd  Revised  Sheet  No.  6 
1st  Substitute  2nd  Revised  Sheet  No.  8 
1st  Substitute  1st  Revised  Sheet  No.  9 
1st  Substitute  Original  Sheet  No.  9A 
1st  Substitute  2nd  Revised  Sheet  No.  14 
1st  Substitute  1st  Revised  Sheet  No.  15 
Substitute  1st  Revised  Sheet  No.  19 
Substitiite  1st  Revised  Sheet  No.  20  ^ 
Substitute  1st  Revised  Sheet  No.  20A 
Substitiite  1st  Revised  Sheet  No.  20B 
Substitute  1st  Revised  Sheet  No.  21 
Substitute  1st  Revised  Sheet  No.  22 
1st  Substitute  2nd  Revised  %eet  No.  37 
1st  Substitiite  Original  Sheet  No.  87 
1st  Substitiite  Ori^al  Sheet  No.  88 
1st  Substitute  Original  Sheet  No.  89 
1st  Substitiite  Original  Sheet  No.  90 

Effective  January  1, 1989 

Substitute  51st  Revised  Sheet  No.  5 
Substitute  52nd  Revised  Sheet  No.  5 

Transwestem  states  these  tariff 
sheets  are  filed  in  compliance  with  the 
Commission's  December  16, 1988  Order 
(Order)  in  Docket  No.  RP88-198-004, 
-005  approving,  subject  to  refund  and 
conditions,  Transwestem  October  17. 
1988  compliance  filing  to  implement  one 
of  the  Commission's  Order  500  recovery 
options  for  take-or-pay  buyout  and 
contract  reformation  costs  (Transition 
Costs).  Such  Transition  Costs  included 
in  the  instant  filing  are  take-or-pay 
buyout  and  contract  reformation  costs 
actually  incurred  through  September  1. 
198& 

Transwestem  states  that  pursuant  to 
the  Order,  it  has  computed  interest  on 
its  settiement  balances  commencing 
December  1, 1988  and  revised  the  tuiff 


language  contained  in  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1  to 
further  defiiu  Transition  Costs  and  to 
clarify  the  language  concerning  parties 
wliich  challenge  the  pnidency  of  the 
settiement  costs. 

Transwestem,  herein,  respectively 
requests  that  the  Commission  grant  any 
and  all  waivers  of  its  rules,  regulations 
and  orders  as  may  be  necessary  so  as  to 
permit  the  above  listed  tariff  sheets  toj 
become  effective  December  1, 1988,  with 
the  remaining  tariff  sheets  to  be 
effective  January  1, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stieet  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  3, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  lot  public 
inspection. 
Lois  D.  Casliefl. 
Secretary. 

[FR  Doc  89-2331  Filed  1-31-80:  8:45  am] 
■LUNO  cooe  (Tir-OI-M 


[Docket  Na  RPa2-121-002] 

Tenneaaee  Gaa  Pipeline  Co,;  Filing  of 
Changea  in  Ratea 

January  28, 1989. 

Take  notice  that  on  January  19. 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee]  tendered  for  filiitg  changes 
in  its  FERC  Gas  Teiriff  pursuant  to  the 
Commission's  orders  in  the  referenced 
proceeding.  Tennesee  Gas  Pipeline 
Company,  45  FERC  1 61,031,  reA  ^ 
granted  in  part,  45  FERC  \  61,470 
Peoember  20, 1988).  The  revised  tariff 
sheets  are  to  be  effective  January  1, 
1989. 

Tennessee  states  that  the  revised 
tariff  sheets  reflect  the  following 
changes: 

1.  A  100  load  factor  rate  for 
intemiptibie  sales  under  Rate  Schedule 
R. 

2.  The  Opinion  No.  352,  single  centroid 
Mcf-mile  method  of  allocation  of 
mileage-related  transmission  costs. 

3.  A  one-part  rate  based  on  an 
imputed  load  factor  of  60%  for  full 
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requirements  customers  purchasing 
under  Rate  Schedule  GS. 

4.  The  use  of  peak-day  deliveries  to 
allocated  downstream  commodity 
transmission  costs  to  storage  services. 

Further,  Tennessee  states  that  these 
revisions  were  incorporated  in  its  filing 
of  December  3a  1988  in  Docket  No. 
RP88-228  to  establish  new  base  tariff 
rates  to  be  effective  February  1, 1989. 
However,  in  order  to  reflect  sequential 
pagination  of  tariff  sheets.  Tennessee  is 
refiling  certain  of  those  tariff  sheets. 
*  Although  Tennessee  does  not  beheve 
any  waivers  are  necessary  for  the 
Commission  to  accept  t^e  revised  tariff 
sheets  to  be  effective  as  proposed, 
Tennessee  requests  that  the  Commission 
grant  any  waivers  it  deems  necessary. 

And  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regultory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AU  such 
motions  or  protests  should  be  filed  on  or 
before  February  3, 1969.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashaU, 
Secretary. 
[FR  Doc  88-2336  Filed  1-31-69;  6:46  am] 

I  coot  t717-«1-ll 


wesieni  miwm  rowec  mjiim  Nsiraiioti 

Cooof  ittve  Aymiimil,  FhwncW 
ASswiance  Awsra  lo  is  ttuwi  wmwi 
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:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  restricted  eligibility 
financial  assistance  application  for 
cooperative  agreement  awards. 


;  Western  Area  Power 
Administration,  DOE,  is  giving  notice  of 
plans  to  award  9-month  Cooperative 
Agreements  to  the  13  States  included  in 
the  Western  Regional  Biomass  Energy 
Program.  The  total  amount  of  the  award 
will  not  exceed  $13aOOO  with  $10,000 
targeted  for  each  State.  Funding  is 
autftorized  in  the  Act  of  Oct.  30, 1986, 
Pub.  L  99-591. 100  Stat  3341.  Under 
Cooperative  Agreements,  each  State  will 
perform  a  resource  assessment  of 


available  biomass  product  and  waste 
that  can  be  converted  to  energy. 
Pursuant  to  10  CFR  600.7(b).  wfaidi 
provides  for  restricted  eligibility  in  a 
DOE  solicitation,  a  determination  has 
been  made  that  restricted  eligibility 
applies.  The  13  States  in  the  program 
have  the  expertise  and  data  required  to 
undertake  the  project  With  this 
assistance  from  DOE,  the  States  will  be 
able  to  analyze  their  data  to  determine 
available  biomass  resources  that  can  be 
converted  to  energy.  Results  bom  the 
resource  assessment  will  be  used  to 
determine  funding  of  energy  projects 
that  can  use  biomass  in  a  commercially 
viable  cost-shared  venture.  Cooperative 
Agreements  will  be  negotiated  with: 

1.  Arizona  Solar  Energy  Office.  Department 
of  Commerce.  1700  West  Washington. 
Phoenix,  AZ  65007.  ConUct  Frank  P. 
Mandni. 

2.  California  Energy  Commitsioa  1516  9th 
Street  Sacramento,  CA  95814.  Contact 
Charles  Imbrecht 

3.  Coloardo  Office  of  Energy  Conservation. 
112  East  14tfa  Avenue.  Denver,  CO  80203. 
Contact:  ]anet  Hartafield. 

4.  Kansas  State  University.  Cooperative 
Extension  Service,  Engineering  Extensions 
Program.  Ward  Hall.  Manhattan.  KS  66506, 
Contact  Richard  E  Hayter. 

5.  Nebraska  Energy  Office.  State  Capitol 
Bufiding.  Uncofai.  NE  68508-5065.  Contact 
Larry  Pearce. 

&  Nevada  State  Conservation  Commissioa 
505  East  King  Street  Capitol  Complex, 
Carson  City.  NV  807ia  Contact  Chris 
Freeman. 

7.  New  Mexico  Research  and  Development 
Institute.  1220  South  St  Francis  Drive.  Suite 
358.  Santa  Fe,  NM  87501.  Contact  Larry 
Icerman. 

6.  SUte  of  North  Dakota,  Office  of 
Intergovernmental  Assistance,  14th  Floor — 
SUte  Capitol.  Bismarck,  ND  58505.  ConUct: 
Shirley  R.  Dykshoom. 

9.  State  of  Oklahoma.  Office  of  the  Governor, 
212  State  Capitol.  Oklahoma  City,  OK 
73105,  Contact  Glen  E.  Robards.  Ir. 

m  South  DakoU  Energy  Offica  217  ^  West 
Missouri,  Pierre,  SD  57501,  Contact  Steven 
M.  Wegman. 

11.  State  of  Texas.  Energy  Management 
Center,  Governor's  Office  of  Budget  and 
Planning,  201  East  14th.  Capitol  Station. 
Austin,  TX  78711,  Contact:  Judith  Carroll. 

12.  Utah  State  University,  Contracta  and 
CranU  Department,  Logaa  UT  84322. 
Contact  Michael  Lewis. 

13.  State  of  Wyoming,  Office  of  the  Governor, 
Capitol  Building.  Cheyenne,  WY  62002, 
Contact  Mike  Sullivan. 

TOM  FUNTHCII WFOWMATIOW  CONTACT: 

Linda  Puttmann.  A1S23,  Contract 
Specialist,  U.S.  Department  of  Energy, 
Western  Area  Power  Administration, 
P.O.  Box  3402.  Golden.  CO  80401, 
Telephone:  (303)  231-7287.  Solicitation 
Number  DE^lP»5-89WA-0496a 
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Issued  at  Golden.  Colorado,  January  24. 
1969. 
WIBlamRdatett. 

Administrator. 

[FR  Doc  89-2352  Filed  1-31-89;  8:45  am] 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

National  Ak  Pollution  Control 
Tadmlquaa  Advlaory  Commtttao; 
Roquoat  for  SuggaaUona  for  Uat  of 
Candldataa 

aoency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  preparation  of  list  of 

candidates. 

8MMIAIIV:  The  EPA  is  preparing  a  list  of 
candidates  from  which  nominees  will  be 
selected  for  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  (NAPCTAC).  The  EPA 
invites  all  interested  persons  to  suggest 
qualified  individuals  whose  names  may 
be  added  to  this  list  of  candidates.  The 
NAPCTAC  was  established  to  advise 
the  Agency  on  the  latest  available 
technology  and  economic  feasibility  of 
alternative  methods  to  prevent  and 
control  air  pollution  to  be  published  in 
air  quality  control  techniques 
documents.  It  also  advises  on 
iniormation  documents  regarding  air 
pollution  control  techniques  and  testing 
and  monitoring  methodology  for 
stationary  source  categories  and  air 
pollutants  subject  to  the  provisions  of 
Sections  111  and  112  of  the  Clean  Air 
Act,  as  amended. 

date:  Submit  suggestions  for  the  list  of 
candidates  no  later  than  March  3, 1989. 
AODRCSa:  Submit  suggestions  for  the  list 
of  candidates  to:  Jack  R.  Farmer, 
Director,  EmissionJStandards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711.  , 

TON  nmTHER  information  contact: 

Jack  R.  Farmer,  Director,  Emission   _ 
Standards  Division  (MD-13],  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711,  (919J 
541-5572. 

SUaPLEMENTARV  WyOWIATlON:  The 
Charter  for  the  NAPCTAC  which 
describes  the  authority,  organization, 
and  functions  of  the  Committee  is 
available  upon  request  Individuals 
whose  names  are  offered  should  have 
education  or  experience  in  the  scientific, 
engineering,  or  economic  aspects 
associated  with  the  sources  of  air 
pollution  and  the  control  of  emissions 
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bom  the  sources.  Individuals  should  be 
resident  in  universities.  State  and  local 
governments,  research  institutions, 
public  interest  organizations,  or 
industry. 

Any  interested  person  or  organization 
may  submit  the  names  of  quaUfied 
persons.  Suggestions  for  the  list  of 
candidates  should  be  identified  by 
name,  occupation,  position,  address,  and 
telephone  number  a  resume  of  the 
individual's  backgroimd,  experience, 
and  qualifications  should  be  included. 

Persons  selected  for  membership  on 
the  NAPCTAC  will  receive  per  diem 
compensation  for  travel  and  nominal 
daily  compensation  while  attending 
meetings. 

Suggestions  for  the  list  of  candidates 
should  be  submitted  no  later  than  March 
3. 1969.  The  Agency  will  not  formally 
acknowledge  or  respond  to  suggestions. 

Date:  January  24, 19S9. 

DaoR.Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  69-2271  Fded  1-31-89, 8:45  am] 
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[FRL.  3613-2] 

Propoaad  Datamilnatlon  To  ProhteH 
tha  Uaa  of  Big  RIvor,  Hiahnock  RIvar, 
TtiaIr  Tributariat  and  ii^arant 
waoanoa  aa  oispoai  smaa;  Kam 
County,  Rl 

AQENCV:  U.S.  Enviroiunental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  section 
404(c)  determination. 

auMMARV:  Section  404(c)  of  the  Clean 
Water  Act  (Act)  authorizes  the 
Environmental  Protection  Agency  (EPA) 
to  prohibit  or  restrict  the  discharge  of 
dredge  or  fill  material  at  defined  sites  in 
the  waters  of  the  United  States 
(including  wetlands)  whenever  it 
.  determines,  after  notice  and  opportunity 
for  hearing,  that  use  of  such  sites  for 
disposal  would  have  an  unacceptable 
adverse  impact  on  various  resources, 
including  wildlife.  EPA  Region  I 
proposes  under  section  404(c)  of  the  Act 
to  prohibit  use  of  Big  River,  Mishnock 
River,  their  tributaries  and  adjacent 
wetlands  in  Kent  County,  Rhode  Island, 
as  disposal  sites  for  dredged  or  fill 
material  in  coimection  with  construction 
of  Big  River  Reservior.  a  3400  acre  water 
supply  project  The  Big  River  proposal 
would  directly  eliminate  approximately 
550  acres  of  valuable  wetlands  and 
impact  an  additional  500  to  600  acres  of 
wetland  habitat  There  have  been 
proposals  to  construct  the  project  either 
by  the  State  alone  or  as  a  joint  venture 


with  the  U.S.  Army  Corps  of  Engineers 
(Corps).  EPA  Region  I  believes  that 
filling  and  inundating  the  wetlands  and 
waters  of  the  site  may  have  an 
unacceptable  adverse  effect  on  wildlife 
habitat  and  fisheries. 

Purpose  of  Public  Notice:  EPA  seeks 
comments  on  this  proposed 
determination  to  prohibit  the  disposal  of 
dredged  or  fill  material  into  Big  River, 
Mishriock  River,  their  tributaries  and 
adjacent  wetlands.  See  Solidtion  of 
Comments,  at  the  end  of  this  public 
notice,  for  further  details. 

l*ublic  Comment-  Comments  on  or 
requests  for  additional  copies  of  the 
proposed  determination  should  be 
submitted  to  the  EPA  Region  It's 
designated  Record  Qerk.  Virginia 
Laszewski.  U.S.  EPA.  JFK  Federal 
Building,  WWP-1900.  Boston.  MA 
02203-2211. 

EPA  seeks  comments  concerning  the 
issues  enumerated  under  the  Soliciation 
of  Comments  at  the  end  of  the 
document  Copies  of  all  comments 
submitted  in  response  to  this  notice,  as 
well  as  the  adm^strative  record  for  the 
proposed  determination,  will  be 
available  for  public  inspection  during 
normal  woiiung  hoiuv  (9:00  a  on.  to  SKX) 
p.m.)  at  the  EPA  Region  I  office. 

In  accordance  widi  EPA  regulations  at 
40  CFR  231.4.  the  Regional 
Administrator  has  decided  that  a 
hearing  on  this  proposed  404(c) 
determination  would  be  in  the  public 
interest  A  separate  public  notice  will  be 
published  in  the  Federal  Register  and 
local  newspapers  to  announce  the  date, 
time  and  location  of  this  hearing  and 
describe  the  hearing  procedures.  Notice 
will  be  given  at  least  30  days  in  advance 
of  the  hearing.  Written  comments  may 
be  submitted  prior  to  the  hearing,  and 
both  oral  and  written  comments  may  be 
presented  at  the  hearing. 

Because  of  the  large  scale  of  the 
proposed  project  the  complexity  of 
issues,  and  the  large  volume  of 
information  which  exists  about  this 
project  the  Regional  Administrator 
hereby  determines  that  good  cause 
exists  to  establish  a  comment  deadline 
of  July  31, 1989.  This  will  also  provide  an 
opportiuiity  for  people  to  visit  the  site 
and  make  their  own  observations  if  they 
they  wish  to  do  so,  and  for  the  State  and 
others  to  submit  information  about 
project  need  and  alternatives.  Neither 
the  Corps  nor  the  State  plans  to  build 
this  project  within  the  next  yean 
therefore,  the  extended  comment  period 
would  not  disadvantage  the  project 
proponents. 

KM  FURTHEfl  WIFOimATION  CONTACT 

Mr.  Marie  J.  Kern.  EPA  Water  Quality 
Branch,  JFK  Federal  Building.  WWP- 


1900,  Boston.  MA  02203-2211.  (617)  565- 
4421. 

aUPPtEMENTARY  INPOmiATK>N: 

Background 

/.  Section  404(c)  Procedure 

The  Clean  Water  Act  33  U.S.C.  1251 
et  seg..  prohibits  the  discharge  of 
pollutants,  including  dredged  or  fill 
material  into  the  waters  of  the  United 
States,  including  wetlands,  except  in 
compliance  with,  among  other  things, 
section  404.  Section  404  establishes  a 
federal  permit  pro-am  to  regulate  the 
discharge  of  dredged  or  fill  material 
subject  to  environmental  regulations 
developed  by  EPA  in  conjunction  with 
the  Department  of  the  Army.  The  Corps 
may  issue  permits  authorizing  dredged 
and  fill  material  discharges  into  waters 
and  wetlands  if  they  comply  with, 
among  other  things.  EPA's  404(b)(1) 
guidelines,  except  as  provided  in  section 
404(c).  Section  404(c)  authorizes  EPA, 
after  providing  notice  and  opportunity 
for  hearing,  to  prohibit  or  restrict  filling 
waters  of  the  United  States  where  it 
determines  that  such  use  would  have  an 
unacceptable  adverse  effect  on  wildlife 
or  other  specified  environmental 
interests.  EPA  can  exercise  404(c)  to 
"veto"  a  permit  the  Corps  had  decided 
to  issue  or,  as  here,  to  protect  valuable 
aquatic  areas  in  the  absence  of  any 
specific  permit  decisioiL 

Regulations  published  in  40  CFR  Part 
231  establish  the  procedures  to  be 
followed  by  EPA  in  exercising  its 
section  404(c)  authority.  Whenever  the 
Regional  Administrator  has  reason  to 
believe  that  use  of  a  site  may  have  an 
unacceptable  adverse  effect  on  one  or 
more  of  the  pertinent  resources,  he  may 
begin  the  process  by  notifying  the  Corps 
of  Engineers  and  the  applicant  that  he 
intends  to  issue  a  proposed 
determination  under  section  404(c). 
Unless  the  applicant  or  the  Corps 
persuades  the  Regional  Administrator 
within  15  days  that  no  unacceptable 
adverse  effects  will  occur,  the  Regional 
Administrator  publishes  a  notice  in  the 
Federal  Register  of  his  proposed 
determination,  soliciting  public  comment 
and  offering  an  opportunity  for  a  public 
hearing.  Today's  notice  represents  this 
step  in  the  process. 

Following  the  public  hearing  and  the 
close  of  the  comment  period,  the 
Regional  Administrator  either 
withdraws  the  proposed  determination 
or  prepares  a  recommended 
determination.  (A  decision  to  withdraw 
may  be  reviewed  at  the  discretion  of  the 
Assistant  Administrator  for  Water  at 
EPA  Headquarters.)  If  the  Regional 
Administrator  prepares  a  recommended 
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detenmnatioii.  he  tben  forwards  it  and 
the  complete  administrative  record 
compiled  in  the  Regioo  to  the  Assiatant 
Administrator  for  Water  at  EPA 
Headquarters.  The  Assistant 
Administrator  makes  the  final  decision 
affirming,  modifying,  or  rescinding  the 
recommended  determination. 

//.  Project  DesaipU'oa  and  History 

The  Big  River  Reservoir  has  at 
different  times  been  prqxwad  as  a  State 
or  federal  profecL  The  State  of  Rhode 
bland  has  proposed  building  a  water 
supply  reservoir  the  Corps  has 
proposed  building  a  reservok  for  water 
supply,  flood  control  and  recreation 
purposes.  The  project  dimensions,  site 
characteristics,  and  impacts  are 
essentially  the  same  for  bodi  propesak. 
This  proposed  404(c)  action  appliies  to 
both  proposals. 

The  Big  River  Reservoir  proiect 
mostly  located  soath  of  exit  6  on  1-05. 
would  iavohre  the  dischuge  of  dredged 
and  nil  material  into  Big  River  to 
construct  a  dam  and  reservoir  to  create 
a  3,400  acre  reservoir.  The  caservoir 
would  prodoce  between  27  and  36 
million  gallons  a  day  (MGD)  of  potable 
water  (State  versus  Corps  estimates). 
The  dam  would  be  TV  high  while  the 
average  water  depth  would  be  about  25' 
deep.  To  contaia  the  wato'  within  the 
basin,  a  slurry  wall  would  be  built  down 
to  bedrock  in  the  northeast  portion  of 
the  proposed  reservoir  to  intercept 
approximately  8  MGD  of  groundwater 
that  now  leaves  the  site  and  enters 
Mishnock  Lake  and  Swamp.  Mishnock 
Lake  and  Swamp,  which  are  not  part  of 
the  Big  River  watershed,  are  located 
approximately  M  mile  northeast  of  the 
proposed  reservoir. 

A  treatment  plant  would  be  built 
adjacent  to  the  proposed  reservoir  on  51 
acres  of  land  a  96'  diameter  rock  tunnel 
would  transport  water  approximately  6 
miles  to  an  existing  distribution  system. 
Additional  site  preparation  would 
destroy  approximately  2,800  acres  of 
terrestrial  forest  and  relocate  10 
roadways,  300  structures,  numerous 
graveyards,  and  several  dump  sites. 

According  to  State  estimates,  the 
project  would  cost  at  least  $282  miffion, 
not  including  costs  for  enriroimiental 
studies  and  mitigation.  The  federal 
government  would  construct  less  than 
half  of  the  protect  and  fond  less  than 
50%  of  the  initial  coat  Most  of  that 
expenditure  would  be  reimbursed  by  the 
State,  resulting  in  a  federal  share  of 
approximately  2%-S%. 

In  the  19e0's  the  Slate  of  Rhode  Island 
acquired  over  S.000  acres  of  land  at  the 
Big  River  Mservoir  site  in  anticipatioa  of 
bidlding  a  reservoir.  In  1878.  havfaig 
failed  several  tiiaes  to  sacure  funding  to 


complete  enginewing  studies,  Rhode 
Island  asked  the  Corps  to  consider 
constovcting  tiie  reservoir  as  part  of  a 
federal  flood  control  project.  The  Corps 
completed  an  Environmental  Impact 
Statement  (EIS)  on  the  reservoir  project 
in  1981.  wUdi  ooncfaided  that 
environmental  impacts  would  be 
sigi^cant  As  early  as  1962,  EPA 
alerted  the  Corps  that  because  of  the 
adverse  wetland  inqmcts,  EPA  believes 
the  project  oonld  not  comply  with 
section  4e4(bKl)  Goideliaes,  the  prinuny 
federal  regulations  that  protect 
wetlands. 

Congress  autfaocized  the  project  as 
part  of  theOamibas  Water  Resources 
Development  Act  of  1986,  but  ordered 
additional  wildlife  mitigation  studies  to 
be  completed  no  later  than  November 
17, 1987.  These  additional  studies  have 
not  been  completed. 

In  1966.  the  State  informed  the  Corps 
that  it  again  wished  to  pursue  the 
reservoir  as  a  state  project  and 
subsequently  applied  for  a  federal 
section  404  permit  The  Corps  in  1967 
infbnned  the  State  that  a  supplemental 
EIS  would  ba  sequired  to  addlress 
alternatives,  mitigation,  and  a  number  of 
other  unresolved  issues  surrounding  the 
project  For  example,  the  1961  EIS 
indicated  that  570  acres  of  wetland 
habitat  would  be  lest  if  the  dam  were 
constructed.  New  information  now 
suggests  that  the  total  acreage  of 
wetlands  at  risk  exceeds  1000  acres, 
including  Mishnock  Swamp  and  the 
riverine  wetlands  along  the  South 
Branch  of  the  Pawtuxet  River.  Moreover, 
the  EIS  did  not  adtkess  downstream 
water  quality  impacts,  an  important 
factor  since  the  Pawtuxet  River 
currently  violates  Rhode  Island's  water 
quality  stand^^  for  dissolved  oxygen 
and  toxic  chemicals. 

During  1987  and  1988,  EPA  voiced  its 
concerns  about  the  adverse 
environmental  impacts  of  the  reservoir 
proposal  and  alerted  the  State  that  the 
project  could  not  comply  with  section 
404  requirements.  EPA  also  emphasized 
the  need  for  the  State  to  thoroughly 
analyze  the  need  for  and  alternatives  to 
the  project.  The  most  recent  State  needs 
analysis  for  this  project  is  over  20  years 
old.  In  a  June  6, 1988  letter  EPA  urged 
the  Corps  to  deny  the  permit  because 
the  project  would  cause  signiBcant 
degradation  of  the  aquatic  environment 
which  could  not  be  adequately 
mitigated. 

In  a  July  1, 1986  letter  to  Rhode 
Island's  Governor  DiPrete,  the  Corps 
stated  that  the  project  as  proposed 
would  cause  significant  impacts  to  the 
aquatic  environment  would  not  comply 
with  the  section  404(bXl)  Gnidebnes, 
and  probaUy  could  not  receive  a  federal 


404  permit.  However,  during  a  August 
11, 1986  meeting,  the  Corps  mdicated  to 
Governor  DiPrete  that  the  Big  River 
reservoir  mi^t  again  become  a  federal 
project 

In  an  August  24, 1988  letter,  EPA's 
Regional  Administrator  informed  the 
Rhode  Island  Water  Resources  Board, 
the  Governor,  and  the  Corps  of  his 
intention  to  begin  a  404(c]  action,  based 
on  his  belief  that  the  project  may  have 
unacceptable  adverse  impacts  to 
wildlife  and  fisheries.  Pursuant  to  40 
CFR  231.3,  a  IS-day  opportunity  for 
consultation  ensued,  which  ended  on 
September  9, 1988.  Neither  the  State  nor 
the  Corps  chose  to  consult  with  EPA. 
Instead  Governor  DiPrete  officially 
asked  the  Corps,  on  September  1, 1988, 
to  build  the  dam.  The  Water  Resources 
Board  withdrew  its  section  404  permit 
application  to  the  Corps  in  late 
September,  1988. 

The  Corps  New  England  Office  has 
asserted  that  if  it  builds  the  reservoir 
project  it  would  be  exempt  from  section 
404(c)  of  the  Cleai  Water  Act  Normally. 
Cdtps  civil  works  projects,  including 
those  authorized  by  Congress,  must 
comply  with  the  Clean  Water  Act  and 
other  federal  and  state  requirements.  In 
the  Big  River  reservoir  case,  however, 
the  Corps  claims  the  project  is  exempt 
under  section  404(r)  of  the  Act 

EPA  has  concluded  that  the  project  is 
not  exempt  because  the  Corps  did  not 
follow  the  substantive  and  procedural 
requirements  (rf  section  404(r).  Hie  Act 
plainly  requires  an  agency  sedung  an 
exemption  under  section  404(r)  to  submit 
an  EIS  to  Congress  before  either  project 
authorization  or  appropriation  of  funds. 
The  Corps  failed  to  submit  the  Big  River 
reservoir  EIS  to  Congress  before 
authorization.  Even  if  the  EIS  had  been 
submitted  to  Congress,  the  project  does 
not  qualify  for  an  exemption  for  several 
other  reasons.  These  reasons  include  the 
manner  of  project  financing,  deficiencies 
in  the  NEPA  record  and  an  improper 
analysis  of  compliance  with  the  EPA 
404(b)(l]  guidelines.  EPA  explained  its 
position  relative  to  the  exemption  issue 
in  a  December  7, 1988  letter  to  the  Corps 
New  En^and  Division. 

III.  Characteristics  and  Functions  of  the 
Site 

Big  River,  located  in  central  Rhode 
Island,  is  part  of  the  29.7  square  mile  Big 
River  Watershed.  On  a  larger  scale,  the 
water  drains  to  Narragansett  Bay  as 
part  of  the  Pawtuxet  River  Bann.  The 
wetlands  along  Big  River  and  ^e 
Mishnock  Swamp  form  the  largest 
wetland  complex  in  the  228-squars  mile 
Pawtuxet  River  Basin.  The  diverse 
habitats  associated  with  the  Big  River 
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site  support  a  large  number  of  wildlife 
species.  According  to  the  1981  EIS,  221 
species  of  birds,  55  species  of  mammals, 
and  39  species  of  reptiles  and 
amphibians  can  reasonably  be  expected 
to  inhabit  the  site. 

Along  Big  River  and  its  tributaries  the 
wetland  habitats  are  unaltered  by 
development  or  other  human  intrusions. 
As  such,  they  provide  high  quality, 
diverse  habitat  for  fish  and  wildlife,  a 
travel  corridor  for  upland  and  wetland 
wildlife,  food  web  production  for  on-site 
and  downstream  biological 
communities,  nutrient  and  pollutant 
uptake  and  assimilation,  floodwater 
storage,  and  flow  moderation. 
Additionally,  they  serve  as  an 
environment  for  fishing,  himting,  and 
other  recreational  activities. 

The  wetiands  which  would  be  lost  by 
constructing  the  dam  and  reservoir  are 
part  of  an  intact  functioning  system 
specifically  adapted  to  the  hydrologic 
regime  of  Big  River  and  its  tributaries. 
Most  of  the  large  wetlands  border 
finger-like  stream  channels  scattered 
throughout  the  site.  Thus,  natural 
topographic  changes  in  the  landscape 
create  a  variety  of  interspersed  wetiand 
and  upland  habitats.  This  mixture  of 
vegetation  types  allows  the  ecosystem 
to  support  a  broad  range  of  aquatic 
semi-aquatic,  and  terrestrial  wildlife 
communities.  Vertical  stratification  of 
the  forest  canopy,  sub-canopy,  and 
ground  cover  also  contributes  to  habitat 
diversity.  Hence,  fish  and  wildlife  use 
the  area  as  a  resting,  breeding,  rearing, 
and  feeding  area  as  well  as  a  travel 
corridor  to  nearby  undeveloped  habitat 

Leaf  biomass  produced  by  the  trees 
and  shrubs  supports  diverse  fish  and 
wildlife  communities  both  at  the  project 
•    site  and  downstream.  Numerous 

mammals  at  the  site  include  white-tailed 
^    deer,  red  and  gray  fox,  muskrat 
cottontail  rabbits  and  snowshoe  hare, 
woodchuck,  and  raccooa  Extensive 
rodent  populations  and  aquatic 
vertebrates  at  the  site  provides  a 
significant  food  source  for  numerous 
predators.  Thus,  many  valuable  fur- 
bearing  mammals  sudi  as  long-tailed 
weasel,  mink,  otter  and  possibly  bobcat 
inhabit  the  site.  Of  the  55  species  of 
mammals  cited  in  the  EIS,  the  Rhode 
Island  Heritage  Program  lists  bobcat  as 
a  State  threatened  species  (occurring  at 
less  than  5  locations  in  the  State). 

The  large  prey  population  also 
supports  a  variety  of  raptors,  such  as 
red-tailed  hawk,  red-shouldered  hawk, 
sparrow  hawk,  and  great-homed  owL 
Additional  bird  species  known  to 
inhabit  the  site  include  osprey.  belted 
kingfisher,  flycatchers,  swallows,  and 
woodpeckers.  Populations  of  spring  and 
fall  migratory  birds,  especially  various 


woodland  warblers,  flourish  at  the  site. 
The  EIS  lists  221  species  of  birds 
potentially  using  the  site,  and  the  Rhode 
Island  Heritage  Program  has  identified 
104  species  of  birds  which  nest  in  the 
Big  River  area.  The  State  classifies  two 
species,  Cooper's  hawk  and  upland 
sandpiper,  as  threatened  species. 

Extensive  conifers  at  the  site  not  only 
provide  food  and  cover  for  deer  and 
other  mammals  but  also  supply  winter 
food  for  bird  species,  such  as  the 
crossbill,  which  feed  extensively  on 
seeds  of  softwoods.  The  marshes  of  the 
proposed  Big  River  site  harbor  breeding 
waterfowl  such  as  black  duck,  maUard. 
and  wood  duck,  while  migratory  species 
include  green  winged  teal  shovelers. 
and  ringnecked  ducks.  Shore  birds,  rails, 
and  coots  also  fi«quent  the  marshes 
along  with  wading  birds  such  as  great- 
blue  heron  and  bittern.  Other  species  of 
concern  to  the  Rhode  Island  Natural 
Heritage  Program  at  the  Big  River  site 
include  four-toed  salamander,  eastern 
ribbon  snake,  buck  moth,  and  barrens 
bluet  damselfly.  Vernal  pools,  created 
during  spring  runoff,  provide  especially 
productive  habitat  for  many  species  of 
amphibians  and  reptiles. 

Wetlands  along  Big  River  help  to 
maintain  and/ or  improve  water  quality, 
as  well  as  regulate  water  quantity. 
Pollutants  entering  the  watershed  are 
trapped,  assimilated,  or  transformed 
wiUiin  the  diverse  substrate  provided  by 
the  wetiands.  During  the  summer,  the 
shading  effects  of  the  forest  canopy 
cools  water  temperatures  in  the  river 
and  tributaries,  providing  favorable 
conditions  for  native  brook  trout 
Wetiand  trees  and  shrubs  retard 
floodwater,  decreasing  downstream 
flood  stages.  Hie  basal  flow 
contribution  from  Mishnock  Swamp  to 
the  South  Branch  of  the  Pawtuxet  River 
during  summer  stress  conditions 
provides  water  at  the  most  important 
time  of  year. 

Big  River  and  its  tributaries  support 
self-sustaining  cold  water  fisheries. 
Over  20  miles  of  &«e  flowing  streams 
within  the  site  support  more  than  15 
species  of  fish  including  brook  trout 
white  suckers,  and  redfin  pickerel 

IV.  Basis  of  the  Proposed  Determination 

A.  Section  404(c)  Criteria 

The  CWA  requires  tiiat  exercise  of  the 
final  section  404(c)  authority  be  based 
on  a  determination  of  "unacceptable 
adverse  effect"  to  municipal  water 
supplies,  shellfish  beds,  fisheries, 
wildlife  or  recreational  areas.  EPA's 
regulations  define  "unacceptable 
adverse  effect"  at  40  CFR  231.2(e)  as: 

Impact  on  aquatic  or  wetland  ecosystem 
which  is  likely  to  result  in  signiGcant 


degradation  of  municipal  water  supples  or 
significant  loss  of  or  damage  to  fisheries, 
shellTishing.  or  wildlife  habitat  or  recreation 
areas.  In  evaluating  the  unacceptability  of 
such  impacts,  consideration  should  be  given 
to  the  relevant  portions  of  the  Section 
404(b)(1)  Guidelines  (40  CFR  Part  230). 

One  of  the  basic  functions  of  section 
404(c)  is  to  police  the  application  of  the 
section  404(b)(1)  guidelines.  Those 
portions  of  the  Guidelines  relating  to 
less  environmentally  damaging 
practicable  alternatives,  water  quality 
impacts,  and  significant  degradation  of 
waters  of  the  United  States  are 
particularly  important  in  the  evaluation 
of  unacceptabilitj'  of  environmental 
impacts  in  this  case.  "Hie  guidelines 
foii)id  the  discharge  of  dredged  or  fill 
material  into  waters  of  the  United  States 
if  there  is  a  less  environmentally 
damaging  practicable  alternative,  if  it 
would  cause  or  contribute  to  a  violation 
of  a  State  water  quality  standard  or  if  it 
would  cause  or  contribute  to  significant 
degradation  of  waters  of  the  United 
States. 

B.  Adverse  Impacts  of  the  Proposed 
Project 

Constructing  the  dam.  and 
imfKiunding  Big  River  to  create  an 
artificial  l^e,  would  inundate  3,400 
acres  of  wildlife  habitat  including  550 
acres  of  productive  wetlands.  This  loss 
represents  approximately  50%  of  the 
total  wetiands  in  the  Big  River 
watershed.  Moreover,  if  Mishnock 
Swamp  becomes  dewatered  because  of 
the  dam  and  slurry  wall  over  500 
additional  acres  of  prime  wetiand  would 
be  adversely  affected.  Virtually  all  of 
the  diverse  forested  habitat  that  now 
exists  in  the  3,400  acre  site  would  be 
destroyed.  The  proposed  dam  would 
eliminate  all  of  the  fbrest-stream-pool 
habitat  and  adjacent  floodplain 
community  whidi  has  adapted  to 
periodic  flooding. 

Based  on  the  annual  planned  flow 
releases  from  the  impoundment  Flat 
River  Reservoir  would  receive  45%  less 
water;  the  South  Branch  of  the 
Pawtuxet  34%  less  water,  and  the 
Pawtuxet  River.  15%  less  water.  As  a 
result  the  dam  would  also  partially 
dewater  extensive  riverine  wetiands 
along  the  South  Branch  of  the  Pawttucet 
River,  further  adding  to  the  wetiand 
habitat  loss.  Further,  reduced  basal  flow 
contributions  from  Mishnock  River  to 
the  South  Branch  of  the  Pawtuxet 
during  summer  months,  could  worsen 
the  already  poor  water  quaUty  of  the 
Pawtuxet,  during  summer  months,  could 
worsen  the  already  poor  water  quality 
of  the  Pawtuxet  River. 


5Ut 


/  Vol.  54.  Na  ao  /  Wedneaday.  Fetmiary  1.  1989  /  Noticeg 


Th*  dui  wohM  tnuMfiHB  •  cUverM 
ecosystem,  harbociag  a  wide  variety  of 
wildlife,  into  a  shallow  lake  about  25 
feet  de^  that  benefits  only  a  few 
spades,  primarify  warm  water  fish  and 
bottom  dwelling  organisms.  The  cold 
water  fisheries,  including  native  brook 
trout  will  be  destroyed.  The  Big  River 
site  potentially  supports  over  50  species 
of  mammals,  over  35  species  of  reptiles 
and  amphibians,  and  over  200  species  of 
birds,  indoding  over  100  which  nest  at 
the  site.  The  State  considers  at  least  13 
species  which  inhabit  the  Big  River  site 
to  be  threatened  or  of  spedal  state 
interest  Anotfier  10-20  spedes  require 
large  tracts  of  habitat  for  survival. 

Wildlife  currently  living  on  die  site  or 
migrating  through  it  win  either  die  or  be 
forced  into  adjacent  upland  habitat  less 
suited  to  their  needs,  tf  they  survive 
dislocatioa.  they  will  have  to  compete 
for  available  food  and  habitat  with  the 
existing  upland  animal  communities. 
Many  species  of  wildlife  at  the  site 
either  require  wetland  habitat  for 
survival,  or  depend  upon  wetlands  for  a 
major  portion  of  their  life  cycle.  Thus, 
the  dam  would  drastically  reduce  both 
the  total  numbers  of  individuals,  and  the 
diversity  of  spedes  in  the  Big  River  area. 
In  addition,  the  dam  will  permanently 
block  the  Big  River  site  for  use  as  a 
travel  corridor.  This  would  disrupt 
movsmeBt  patterns  of  animals  fbrdng 
them  to  cross  highways  and  other 
exposed  areas. 

EPA  does  not  brieve  that  the 
Pawtuxet  River.  Flat  River  Reservoir, 
and  Big  River  would  achieve  state  water 
quality  standards  if  the  dam  is  built  The 
Pawtoxaft  Kivar  now  violates  the  Qass  C 
standard  of  5  mg/1  of  dissolved  oxygen 
during  summer  months.  In  addition,  the 
standards  require  that  normal  seasonal 
and  diurnal  variations  of  dissolved 
oxygen  above  5  mg/l  be  maintained. 
Impounding  Big  River  would  likely 
worsen  diasohred  oxygen  levels  during 
all  seasons  by  redudng  flows  in  the 
Pawtuxet  River  by  15%.  The  Pawtuxet 
River  historically  supported  large  runs 
of  anadromous  fish  including  shad, 
alewives,  and  Atlantic  Salmon.  A 
further  reduction  in  flow  and  increased 
concentration  of  pollutants  may  destroy 
any  future  plans  for  restoration. 

The  impoundment  of  the  Big  River  and 
its  tributaries  would  convert  cold  water 
fisheries  to  a  warm  water  lake,  and 
would  violate  antidegradation 
requirements  in  the  Rhode  Island  water 
quality  standards.  Rhode  Island  has 
very  few  remaining  cold  water  fisheries, 
while  warm  water  fisheries  are  comnvon 
throughout  the  State.  The  Pawtuxet 
River  Basin,  for  example,  has  34  ponds 
greater  than  10  acres  in  size  primarily 


suited  for  warm  water  spedes,  but 
virtually  no  other  cold  water  fisheries. 

Flat  River  Reservoir  provides  the  best 
wann  water  fisheries  in  the  Pawtuxet 
River  Basin,  but  It  is  showing  some  signs 
of  eutroi^iication.  Water  from  Big  River, 
which  provides  over  half  of  the  water 
budget  to  Flat  River  Reservoir,  will  be 
reduced  from  an  annual  average  flow  of 
60  cubic  feet  per  second  (cfs)  to  6  cfs. 
This  loss  of  water  would  increase 
eutrophication  and  adversely  impact  the 
fisheries  and  recreation  of  Flat  River 
Reservoir,  and  could  violate  anti- 
degradation  provisions  of  the  Rhode 
Island  water  quality  standards,  which 
require  existing  water  uses  to  be 
maintained  and  protected. 

C  Projed  Need  and  Alternatives 

1.  Current  Information.  EPA  believes 
that  environmentally  acceptable 
alternatives  to  the  Big  River  reservoir,  to 
supply  potable  water,  have  not 
adequately  addressed.'  EPA  does  not 
believe  the  need  for  additional  potable 
water  is  established,  given  the  paudty 
of  data  about  basic  user  information  and 
the  lack  of  water  conservation  practices 
in  the  State.  In  addition,  there  appears 
to  be  a  variety  of  ways  to  meet 
whatever  need  actually  exists  without 
threatening  over  1000  acres  of  wetlands 
and  downstream  water  quality. 

Despite  the  long  history  of  the  Big 
River  proposal,  there  is  a  lack  of  basic 
information  regarding  the  supply  and 
demand  for  water  in  Rhode  Uland. 
There  appears  at  present  to  be  no 
method  in  the  state  for  distinguishing 
between  Industrial,  commerdal  and 
residential  users.  Therefore,  there  is  no 
information,  for  example,  on  how  much 
water  different  types  of  industry  use. 
EPA  does  not  believe  that  an  accurate 
need  forecast  can  be  developed  without 
first  conducting  a  thorough  water  audit 
lacking  in  the  1981  EIS  and  other 
studies. 

The  record  developed  to  date  serves 
to  underscore  EPA's  doubts  about  the 
need  for  a  new  water  supply  reservior. 
The  State  has  not  completed  a  basic 
water  use  forecast  for  over  20  years.  A 
new  reservoir  is  needed,  acconling  to 
the  State,  primarily  because  the  Sdtuate 
reservoir  is  approaching  its  "safe  yield". 
However,  estimates  of  what  constitutes 
the  Scituate's  safe  yield  vary  by  up  to  IS 


*  Walsr  Ripply  t*  the  lole  purpose  of  the  State 
propcwaL  The  Cotpt  choractenzes  its  project  u 
muiti-purposc.  La.,  water  supply,  flood  control  and 
recreation.  According  to  the  EUS,  conatruction  of  the 
dam  would  not  be  ecottomicatly  justified  for  flood 
control  or  recreation  alone.  Therefore.  EPA  is 
focusing  its  attention  on  alternatives  to  satisfy  lk« 
primary  purpoae  of  water  supply.  BPA  believaa 
insofar  as  the  Big  River  project  provides  benefits  of 
flood  control  and  recreation,  they  could  be  achieved 
through  less  eovironmaatally  damaging  measure*. 


mgd — approximately  half  die  water  that 
Big  River  could  supply.  Moreover,  the 
state  Water  Resources  Board 
acknowledges  that  it  has  no 
comprehensive  policy  to  conserve  water 
through  public  education,  pridng 
polides.  leak  repair,  drought  planning  or 
other  such  measures.  The  Corps,  in  the 
1061  EIS,  did  not  examine  the  State's 
water  supply  practices  to  determine 
potential  water  savings,  did  not  gather 
any  user-specific  information  particular 
to  Rhode  Island  water  users,  and  used 
population  projection  which  time  has 
shown  in  inaccurate.  Currently,  the 
Corps  agrees  that  a  new  analysis  of 
water  supply  demands  should  be  done. 

If  a  need  for  additional  water  is 
established,  EPA  believes  that  there  are 
alternatives  (or  combinations  of 
alternatives)  to  the  Big  River  proposal  to 
supply  potable  drinking  water. 
Management  alternatives  include 
education,  l^c  detection  and  repair, 
plumbing  changes  for  new  construdion. 
and  (kvogfat  planning.  Conserving 
drinking  water  from  power  generation, 
irrigation,  commerdal  and  industrial  use 
can  also  increase  potable  water  supplies 
by  matching  the  quality  of  water  widi  its 
intended  use.  Not  all  industrial  and 
commerdal  activities  need  potable 
water  for  their  operations.  Similarly, 
existing  water  supplies  that  drop  below 
drinking  water  standards  couM  be 
maintained  to  meet  non-potable  needs 
rather  than  abandoned.  In  addition,  a 
thorough  analysis  of  alternatives  would 
also  iadude  investigation  into 
groundwater  supplies,  less 
environmentally  damaging  surface 
water  sources,  improved  protection  of 
existing  water  sources,  and 
desalinization.  Preliminary 
investigations,  for  instance,  indicate  that 
5-10  mgd  of  potable  water  is  available 
from  the  aquifer  at  the  Big  River  site  at  a 
fraction  of  the  cost  of  a  new  reservoir. 

2.  Additional  studies.  In  recent 
discussions  with  EPA,  the  State  has 
indicated  that  it  is  undertaking  an 
updated  analysis  of  water  supply  needs 
in  Rhode  Island  as  well  as  an  evaluation 
of  all  alternatives,  including 
conservation,  to  meet  the  future  demand 
for  drinking  water  in  the  State.  In  order 
to  seek  an  objective  view  of  the  issues 
involved,  the  State  has  said  it  will  retain 
an  independent  consultant  to  conduct 
the  studies.  The  State  has  proposed  that 
the  scoping  and  oversight  of  the  studies 
will  be  overseen  by  an  inter-agency 
committee  estabUshed  by  the  Governor 
and  that  interested  parties  and  EPA  will 
be  given  opportunity  to  comment  on  the 
progress  of  the  work. 
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D.  Mitigation 

The  State  did  not  submit  a  mitigation 
plan  with  its  permit  application.  The 
Corps,  in  its  1981  EIS.  proposed  several 
structural  and  nonstructural  measures  to 
mitigate  adverse  impacts  including 
management  of  forests  adjacent  to  the 
reservoir,  reclaiming  a  mined  area  and 
putting  up  birdhouses.  The  Corps 
proposed  to  mitigate  the  loss  of 
wetlands  chiefly  by  constructing 
"subimpoundments"  in  the  upper 
reaches  of  the  reservoir  in  an  attempt  to 
enhance  or  create  wetland  habitat  If 
fully  successful  these  subimpoundments 
would  contain  about  90  acres  of 
wetlands. 

EPA  does  not  believe  the  adverse 
environmental  impacts  of  the  reservoir 
proposal  can  be  mitigated.  To  even 
attempt  meaningful  replacement  of  the 
full  spectnun  of  existing  wetland  values 
would  require  a  mitigation  plan  so 
complex  as  to  be  infeasibie  from  both  a 
scientific  and  practical  standpoint  Even 
if  a  plan  could  be  devised  which 
theoretically  replaced  wetlands  values, 
EPA  doubts  it  could  be  relied  upon  to 
prevent  the  potentially  unacceptable 
adverse  environmental  impacts  of  this 
project  given  the  inherent  risks 
assodated  with  mitigation. 

Recent  studies  in  New  England  and 
elsewhere  point  to  a  number  of  sdentific 
and  practical  difficulties  associated  with 
mitigation.  The  sdentific  base  is  too 
incomplete  to  support  assertions  that 
artifidal  wetlands  will  provide  the 
functions  of  natural  wetlands,  let  alone 
replace  the  diverse  values  of  the  500- 
1000  acres  of  wetlands  that  would  be 
lost  at  this  site.  Some  wetland  functions, 
such  as  flood  storage,  can  normally  be 
replicated  successfully.  Attempt  to 
mitigate  wildlife  habitat  losses  have  met 
with  mixed  success,  and  benefit  only  a 
few  select  spedes.  There  has  been  littie 
demonstrated  ability  to  recreate  on  a 
broad  scale  other  wetland  values  such 
as  groundwater  discharge  and  recharge 
or  the  complex  interactions  of  water, 
soil  and  plants  involved  in  the  uptake 
and  transformation  of  nutrients  and 
pollutants. 

After  considering  the  project's 
impacts,  imprecedented  in  New 
England,  and  the  poor  track  record  of 
wetland  creation  and  enhancement 
projects  to  compensate  for  projects 
involving  much  less  severe  impacts,  EPA 
Region  I  has  conduded  that  the  adverse 
effects  of  the  Big  River  project  caimot  be 
adequately  mitigated.  In  any  case,  the 
mitigation  scheme  briefly  described  in 
the  1981  EIS  would  not  compensate  for 
the  severe  impacts  to  wildlife  and  other 
wetland  values  which  the  Big  River 
projed  would  cause.  Even  if  90  acrvs  of 


subimpoundments  could  be  successfully 
created  and  maintained,  they  would 
largely  involve  manipulation  of  existing 
wetland  habitat  This  would  increase 
the  value  of  these  areas  for  select 
wildlife  spedes  at  the  expense  of  others. 
It  would  not  begin  to  balance  the 
impacts  associated  with  the  loss  of  500 
to  1000  acres  of  diverse,  natural 
wetlands.  Moreover,  most  of  the 
wetlands  destroyed  by  the  project  are 
forested.  The  subimpoimdments  would 
provide  little  or  no  value  for  the  many 
spedes  adapted  to  life  in  the  forested 
systems. 

V.  Proposed  Determination 

The  Regional  Administrator  proposes 
to  recommend  that  the  discharge  of 
dredged  or  fill  material  into  Big  River, 
Mislmock  River,  and  their  tributaries 
and  adjacent  wetlands  be  prohibited  for 
the  purpose  of  constructing  the  proposed 
Big  River  reservoir  and  ancillary 
facilities.  Based  on  current  information, 
the  Regional  Administrator  has  reason 
to  believe  that  the  adverse  impacts  of 
the  Big  River  reservoir  would  likely  be 
imacceptable.  Moreover,  these  impads 
may  be  partly  or  entirely  unnecessary  or 
avoidable. 

This  proposed  determination  is  based 
primarily  on  the  adverse  impacts  to 
wildlife  and  fisheries.  EPA  has  ah«ady 
conduded  that  the  projed  would  cause 
or  contribute  to  significant  degradation 
of  waters  of  the  United  States  and 
violate  the  f  404(b)(1)  guidelines.  It 
would  directly  destroy  approximately 
550  acres  of  wetlands  and  has  the 
potential  to  degrade  an  additional  500- 
600  acres  of  wetlands  through 
groundwater  starvation  and  reduced 
downstream  river  flows.  In  addition  to 
these  impacts,  EPA  is  concerned  about 
the  lack  of  basic  information  about 
future  water  supply  needs  and  the 
absence  of  a  rigorous  analysis  of  water 
supply  alternatives.  In  light  of  existing 
information,  EPA  believes  that  there  are 
likely  to  be  feasible  and  less 
environmentally  damaging  alternatives 
to  building  the  Big  River  reservoir. 

VI.  Solicitation  of  Comments 

EPA  solidts  comments  on  all  issues 
discussed  in  this  notice.  In  particular, 
we  request  information  on  Uie  Ukely 
adverse  impacts  to  wildlife  and  other 
fimctional  values  of  the  rivers,  streams, 
and  wetlands  at  the  Big  River  site  and  at 
Mishnock  Swamp.  We  also  seek 
information  pertaining  to  flora,  fauna 
and  hydrology  of  the  Big  River  site, 
Mishnock  Swamp,  and  adjacent  lands. 
All  studies,  knowledge  of  studies,  or 
informal  observations  is  of  importance 
for  this  notice.  Information  on  species  or 
commtmities  of  regional  and  or 


statewide  importance  would  be 
especially  useful. 

While  the  significant  loss  of  wildlife 
habitat  serves  as  EPA's  main  basis  for 
this  proposed  404(c)  determination,  EPA 
Region  I  has  additional  concerns  with 
the  proposed  projed  including  water 
quality  impacts,  fisheries,  alternatives, 
project  need  and  mitigation.  As 
discussed  above  in  Additional  Studies, 
the  State  plans  to  condud  additional 
evaluations  of  the  need  for  drinking 
water  and  alternatives  to  meet  that 
need.  The  State  intends,  during  the 
comment  period,  to  submit  the 
information  compiled  in  these  studies 
for  EPA's  consideration  during  the  404(c) 
process.  EPA  also  solidts  comments  on 
the  following  aspeds  of  the  project 

(1)  The  potential  for  violations  of 
State  water  quality  standards  to  occur, 
espedally  in  the  Pawtuxet  River,  the 
Flat  River  Reservoir  and  Narragansett 
Bay, 

(2)  Information  about  fisheries  at  the 
Big  River  site,  and  the  impacts  to 
fisheries  if  the  reservoir  is  built  Also  the 
likelihood  of  maintaining  cold  water 
fisheries  at  the  site  if  the  Big  River 
reservoir  were  built 

(3)  The  potential  for  wetland  tosses, 
and  their  assodated  values  and 
functions,  along  the  South  Branch  of  the 
Pawtuxet  and  in  Mishnock  Lake,  Swamp 
and  River  if  the  dam  were  built  and 
operated  as  proposed; 

(4)  Information  about  recreational  use 
of  the  area; 

(5)  The  need  for  additional  drinking 
water  and  the  current  data  base  for 
making  projections  of  need  and 
alternatives,  as  well  as  what  new 
information  must  be  gathered  to  make 
reasonably  acciu^te  projections  on  how 
much  water  can  be  saved  or  produced 
by  other  alternatives; 

(6)  Information  on  the  availability  of 
less  environmentally  damaging 
practicable  alternatives  to  satisfy  the 
basic  project  purpose — drinking  water 
supply — taking  into  account  cost 
technology,  and  logstics; 

(7)  In  the  absence  of  the  need  for 
additional  water  supply,  information 
about  environmentally  acceptable 
alternatives  for  the  secondary  purposes 
of  flood  control  and  recreation. 

(8)  Information  on  the  potential  for 
mitigation  to  replace  the  functions  and 
values  of  the  500-1100  acres  at  risk  at 
the  Big  River  site. 

The  record  will  remain  open  for 
comments  until  July  31, 1989.  All 
comments  will  be  fully  considered  in 
reaching  a  dedsion  to  either  withdraw 
the  proposed  determination  or  forward 
to  EPA  Headquarters  a  recommended 
determination  to  prohibit  or  restrict  the 
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use  of  Big  River,  its  tributaries,  and 
adjacent  wetlands  as  a  disposal  site  for 
construction  of  Big  River  Reservoir. 

For  further  information  contact  Mr. 
Mark  j.  Kem.  U.S.  EJ>.A..  JFK  Federal 
Building.  WWP-190a  Boston,  MA 
02203-2211,  (617)  5e5-«421. 
Mkhaal  R.  DeUod. 
Regional  Administrator,  Region  I. 
[FR  Doc  80-2272  FUed  1-31-80;  8:45  am] 


FEDERAL  HOME  LOAN  BANK  BOARD 
(Nan-67] 

FInanc*  SubsidiariM  of  Fadaral 
Associations 

Date:  January  28, 1900. 

AOINCV:  Federal  Home  Loan  Bank 

Board. 

Acnoit  Notice. 

fUtmutxr.  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extension, 
writhout  revision,  an  information 
collection  request  "Finance 
Subsidiaries  of  Federal  Associations."  to 
the  Office  of  Management  and  Budget 
for  approval  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

This  information  is  required  from 
FSUC  insured  institutions  to  receive 
approvals  before  establishing  a  Finance 
Subsidiary  in  order  to  determine  that 
such  a  transaction  is  within  applicable 
laws  and  regulations.  We  estimate  it 
will  take  approximately  .75  hours  per 
respondent  to  complete  the  information 
collection. 

DATO:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before 
February  16, 1989. 
AOoaass:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washin^on.  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
conunenters  sending  copies  of  their 
comments  to  the  Board. 

Request  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Division,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board.  801 17th  Street 
NW.,  Washington.  DC  20652.  Phone: 
202-653-2751. 


ftTION  CONTACTt 

Leon  R.  Pleasants,  Office  of  General 
Counsel,  202-377-6414.  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW., 
Washington.  DC  20652. 

By  The  Federal  Home  Loan  Bank  Board. 

lohn  F.  Ghixsooi, 

Assistant  Secretary. 

[FR  Doc.  80-2253  FUed  1-31-80;  8:45  am] 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Ssnior  Exscuttvs  Sarvico; 
Parformanca  Ravlaw  Board 

aobncy:  Federal  Labor  Relations 

Authority. 

action:  Notice. 


summary:  Notice  is  hereby  given  of  the 
names  of  the  Performance  Review 
Board. 

DATC  February  1, 1969. 

MM  RJRTHUI  IWfOWMATlOW  CONTACT: 

Orinda  R.  Nelson.  Acting  Director  of 
Personnel,  Federal  Labor  Relations 
Authority,  500  C  Street  SW.. 
Washington,  DC  20424.  (202)  382-0751. 

SUPfLBMNTAliv  anTOllMATlON:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations,  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  persons  will  serve  on 
the  FLRA's  Performance  Review  Board: 

Cynthia  A.  Metzler,  Office  of  the  Acting 

Chairman,  FLRA. 
Michael  D.  Nossaman.  Office  of  General 

Counsel,  FLRA. 
Johnny ).  Butler,  Equal  Employment 

Opportunity  Commission. 
Paul  D.  Mahoney.  Merit  System 

Protection  Board. 
Peter  ].  Basso,  National  Endowment  for 

the  Arts. 

Oiinda  R.  NalMB. 

Acting  Director  of  Personnel. 
[FR  Doc  80-2277  Filed  1-31-80: 8:45  am] 
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FEDERAL  MARmME  COMMISSION 

(DociwlNat»-02] 

Matson  Navigation  COn  Inc, 
Transportation  of  Cargoas  Batwaan 
Porta  and  Points  Outsida  Hawaii  and 
Islsnds  Wtthm  tha  Stata  of  Hawaii; 
Filing  of  PatMon  for  Dadaratory  Ordar 

Notice  is  given  that  a  petition  for 
declaratory  order  has  been  filed  by 
Matson  Navigation  Company,  Inc. 
("Matson")  requesting  that  the  Federal 
Maritime  Commission  ("Commission") 
resolve  an  ongoing  controversy  between 
Matson  and  Young  Brothers.  limited 
("Young  Bros.")  involving  interstate 
barge  carriers  operating  in  Hawaii.  The 
controversy  between  Matson  and  Young 
Bros,  concerns  Commission  jurisdiction 
over  certain  ocean  cargo  movements 
bom  ports  and  points  outside  the  State 
of  Hawaii  to  ports  within  the  State  of 
Hawaii,  via  Honolulu. 

The  instant  petition  is  similar  to  a 
petition  filed  by  Matson  on  September 
24. 1987  (52  FR  36467,  September  29, 
1967).  The  Commission,  by  Order  of  June 
7. 1988,  in  Docket  No.  87-18,  denied  that 
petition  without  prejudice.  The 
Commission  made  it  quite  clear  that 
"Matson  may  file  a  new  petition, 
properly  focused  and  supported,  at  cmy 
time." 

The  petition  now  before  the 
Commission  was  served  on  Young  Bros, 
and  its  counsel,  the  Public  Utilities 
Commission  of  the  State  of  Hawaii,  and 
the  United  States  Department  of 
Transportation.  Those  parties  may  file  a 
reply  to  the  petition  with  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573-0001  on  or  before 
March  1, 1989.  An  original  and  fifteen 
copies  of  such  reply  shall  be  submitted 
and  a  copy  thereof  served  on  Stephen  T. 
Rudman,  Esq.,  Senior  Counsel,  Law 
Department,  Matson  Navigation 
Company,  Inc..  Post  Office  Box  7452, 
San  Francisco.  California  94120;  and  C 
Jonathan  Banner,  Esq.,  Haight  Gardner, 
Poor  &  Havens,  1401  New  York  Avenue 
NW..  Washington.  DC  20005.  Replies 
shall  contain  the  complete  factual  and 
legal  presentation  of  the  replying  party 
as  to  the  desired  resolution  of  the 
petition. 

Interested  persons  may  inspect  and 
obtain  a  copy  of  the  petition  at  the 
Washington  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  11101.  Participation  by 
persons  other  than  those  named  above 
will  be  permitted  only  upon  grant  of  a 
petition  to  intervene  by  the  Commission 
pursuant  to  Rule  72  (46  CFR  502.72). 
Petitions  for  leave  to  intervene  shall  be 
submitted  on  or  before  the  reply  date 
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and  shall  be  accompanied  by 

intervenor's  complete  reply  including  its 

factual  and  legal  presentation  in  the 

matter. 

Joaeph  C  PoDdng, 

Secretary. 

(FR  Doc.  8»-2305  Filed  1-31-89:  8:45  am] 

•ILLMQ  COOC  (TSO-OI-H 


FEDERAL  RESERVE  SYSTEM 

Adrian  Building  Corp^  et  al.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
i  22S.23(8)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  tiie  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c](ei]  and  %  225.21(a]  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  (  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eadi  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  22, 1989. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice      ? 
President)  250  Marquette  Avenue, 
4    Minneapolis,  Minnesota  55480: 


1.  Adrian  Building  Corporation, 
Adrian,  Minnesota;  to  engage  de  novo  in 
leasing  activities  pursuant  to 
S  225.25(b)(5)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Adrian,  Minnesota. 

B.  Federal  Reserve  Bank  of  Sao 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  First  Financial  Bancorp,  Lodi, 
CaUfomia;  to  engage  in  lending 
activities  to  accommodate  all  legitimate 
consumers,  commercial  and  real  estate 
loan  applications  that  meet  established 
credit  criteria  pursuant  to  {  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28, 1989. 
Jemiifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  80-2254  Filed  1-31-69;  8:45  am] 
BOXING  CODC  ttKMII-M 


CBAT  Bancshares,  inc.,  et  ai^ 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
22, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  CB&T  Bancshares,  Inc.,  Columbus, 
Georgia;  to  merge  with  International 
City  Bancorp,  Inc.,  Warner  Robins, 
Georgia,  and  thereby  indirectiy  acquire 


International  City  Bank,  Warner  Robins. 
Georgia. 
B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Financial  Services  Corporation  of 
the  Midwest,  Rock  Island,  Illinois;  to 
acqurie  at  least  50.1  percent  of  the 
voting  shares  of  Henry  County  Bank, 
Green  Rock,  Illinois. 

2.  West  Michigan  Financial 
Corporation,  Hudsonville,  Michigan;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Bank  of  Hudsonville, 
Hudsonville,  Michigan. 

Board  of  Covemon  of  tlie  Federal  Reserve 
System.  January  26. 1989. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-2255  Filed  1-31-89;  8:45  amj 

BUXMG  CODE  (210-01-11 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Malcolm 
Deisenroth,  Jr.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
29695)  published  at  page  52488  of  the 
issue  for  Wednesday,  December  28, 
1988. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entry  for  Malcolm 
Deisenroth,  )r.  is  amended  to  read  as 
follows: 

1.  Malcolm  Deisenroth,  fr.  and 
Malcolm  Deisenroth,  Jr.,  KEOGH 
Account  for  Malcolm  Deisenroth,  Jr.;  to 
acquire  an  additional  22.33  percent  of 
the  voting  shares  of  Tulbancorp.  Inc., 
Tulsa,  Oklahoma,  and  thereby  indirectiy 
acquire  Bank  of  Tulsa,  Tulsa,  Oklahoma. 

Comments  on  this  application  must  be 
received  by  February  15, 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  26. 1989. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-2257  Filed  1-31-89;  8:45  am] 

BHJJNG  CODE  tSIO-OI-H 


Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Dr.  Robert  F. 
Tobin 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Conrol  Act  (12  U.S.C.  1817(j))  and 
section  225.41  of  the  Board's  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  notices  are 
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•et  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817a)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  IS.  1989. 

A.  Fedaral  Raaarve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty.  Missouri  64196: 

1.  Dr.  Robert  F.  Tobiiu  St  Joseph. 
Missouri:  to  acquire  an  additional  1.3 
percent  of  the  voting  shares  of  Galleria 
Bank,  Overland  Park,  Kansas. 

Board  of  Govemon  of  the  Fsderal  Reserve 
Syttam.  Janaaiy  26,  liMO. 


Amodate  StcTBtary  of  the  Board. 

(FR  Doc.  8»-22S6  Filed  1-31-68;  6:45  sffl] 


MPARTMEkl  OF  HEALTH  AND 


I  Conlral 

m  nVHnllt  MHlV  nWOI 
I  MaVMOry  MNnnNllMt 


b  accordance  with  sectioo  10(aX2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  (CDC)  anno|gices  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NK^IH)  committee 
meeting: 

Mune;  Mine  Health  Resetuch 
Advisory  Committee  (MHRAC). 

Date:  February  9-ia  1969. 

Place:  Conference  Room  C  National 
Institute  for  Occupational  Safety  and 
Health.  Alice  Hamilton  Laboratory.  5555 
Ridge  Avenue,  Cincinnati.  Ohio  45228. 

Time  and  Type  of  Meeting :  Open  8:30 
ajn.-4:00  pjn.  Febiiiary  9.  Closed  4:00 
pjn.-6A)  pjn.  February  9.  Open  &30 
ajn.-12  noon.  Februaiv  10. 

Contact  Person:  Melvin  L  Myers. 
Executive  Secretary,  MHRAC  NIOSH, 
CDC  Bldg.  1.  Room  312a  D-37, 1600 
Clifton  Road.  NE.,  Atlanta.  Georgia 
30333. 

Telephone:  Commercial:  (404)  639- 
3901. 

irrSL- 236-3901. 

Aupose;  The  Committee  is  charged 


with  advising  the  Secretary  of  Health 
and  Human  Services  on  matters 
involving  or  relating  to  mine  health 
research,  including  grants  and  contracts 
for  such  research. 

Agenda:  Agenda  items  for  the  meeting 
will  include  announcements; 
consideration  of  minutes  of  the  previous 
meeting  and  future  meeting  dates;  a 
review  of  programs  in  pathology, 
pulmonary  functions  testing,  and  x-ray 
surveillance;  consideration  of  research 
needs  in  the  prevention  of  silicosis  and 
of  noise-induced  hearing  loss;  and 
consideration  of  the  educational 
requirements  of  practicing  physicians 
for  the  recognition  of  occupational 
diseases.  Beginning  at  4  pjn^  February 
9,  the  Committee  wdll  discuss  certain 
matters  cover  under  sections  552b(c)(6) 
and/or  552b(c)(9)(B)  of  Title  5  US  Code. 
Therefore,  pursuant  to  said  provisions 
and  the  determination  of  the  Director, 
Centers  for  Disease  Control  this  portion 
of  the  meeting  will  not  be  open  to  the 
public. 

Agenda  items  are  subject  to  change  as 
priorities  dictata. 

The  portion  of  the  meeting  so 
indicated  is  open  to  the  public  for 
observation  and  participation.  Anyone 
wishing  to  make  an  oral  presentation 
should  notify  the  contact  person  listed 
above  as  soon  as  possible  before  the 
meeting.  The  request  should  state  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  presentation.  Oral 
presentations  will  be  scheduled  at  the 
discretion  of  the  Chairperson  and  as 
time  permits.  Anyone  wishing  to  have  a 
question  answered  by  a  scheduled 
speaker  during  the  meeting  should 
submit  the  question  in  writing,  along 
with  his  or  her  name  and  afSLation, 
through  the  Executive  Secretary  to  the 
Chairperson.  At  the  discretion  of  the 
Chairperson  and  as  time  permits, 
appropriate  questions  will  be  asked  of 
the  speakers. 

(a)  A  roster  of  members  and  other 
relevant  information  regarding  the 
meeting  may  be  obtaineid  from  the 
contact  person  listed  above. 

Due  to  difficulties  in  scheduling,  the 
agenda  could  not  be  finalized  in  time  to 
meet  the  15-day  publication 
requirement. 

EMnlfilysr. 

Associate  Director  for  PoUcy  Coordination. 
Centers  for  Disease  Control 

[FR  poc  80-2409  Filed  1-31-88: 8:4S  am] 


Food  and  Drug  AdmMttratlon 

[DO0lWtNo.t2ll-0072] 

SMtoy  Infuasid,  Inc.;  Prwnoftet 
Approval  of  ttw  hrfusaM  100. 200. 400, 
and  500  Dual  Cathotor  400  Implanlabia 
Pump,  and  Intraspinal  Cathotar  KM 


:  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Shiley  Infusaid.  In& 
(formerly  Inteimedics  Infusaid), 
Norwood,  MA.  for  premarket  approval, 
under  the  Medical  Device  Amendments 
of  1976.  of  Uie  Infusaid  lOa  200,  400,  and 
500  Dual  Catheter  400  Implantable 
Pump,  and  Intraspinal  Catheter  Kit 
After  reviewing  the  recommendation  of 
the  General  Hospital  and  Personal  Use 
Devices  Panel  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  by  letter  of 
November  4. 1968,  of  the  approval  of  the 
supplemental  application. 
DATC  Petitions  for  administrative 
review  by  March  3, 1989. 
ADOWm;  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  p>etitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-aos),  Food  and  Drug 
Administration.  Rm.  4-62, 5600  Fishers 
Lane,  Rockville,  MD  206S7. 


PON  MNTNBI  NMMNIATION  CONTACT: 

Richard  Williams,  Center  for  Devices 
and  Radiological  Health  (HFZ-420), 
Food  and  Drug  Administration.  8757 
Georgia  Avenue,  Silver  Spring.  MD 
209ia  301-427-775a 
tumjommun  w^ohmation;  On 
December  18, 1986.  Shiley  Infusaid.  Inc. 
(formerly  Intermedics  Infiisaid),  1200 
Providence  Highway,  Norwood.  MA 
02062.  submitted  to  CDRH  a 
supplemental  application  for  premarket 
approval  of  the  Shiley  Infusaid  100,  200, 
400.  and  500  Dual  Catheter  400 
Implantable  Pump,  and  Intraspinal 
Catheter  Kit  This  device  is  indicated  for 
the  delivery  of  preservative-free 
morphine  sulfate  approved  for 
continuous  epidural  administration  for 
the  treatment  of  severe  or  unremitting 
pain  in  cancer  patients  who  are 
imresponsive  to  conventional  forms  of 
analgesia. 

On  April  7, 1987,  the  General  Hospital 
and  Personal  Use  Devices  Panel  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  November  4. 1968, 
CDRH  approved  the  siqiplemental 
application  by  a  letter  to  the  afqpUcant 


( 
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from  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRR 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  bom  that  office 
upon  written  request  Requests  should 
be  identified  witii  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Richard  Williams 
(HFZ-420),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(^)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  360e(d](3])  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  tiie  act  (21  U.S.C. 
3€0e(g]).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administi^tive 
practices  and  procedures  regulations  or 
a  review  of  the  appUcation  and  CDRIf  s 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  9 10.33(b)  (21  CFR 
10.33(b)].  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  March  3, 1989.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  pjn.,  Monday  through  Friday, 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat  554-555,  571  (21 
U.S.C.  360e(d).  360(h)))  and  under 
autiiority  delegated  to  the  Commissioner 
of  Food  and  Oirug  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 


Devices  and  Radiological  HealUi  (21 
CFR  5.53). 

Dated:  January  24. 1989. 
Walter  E.  Gundaker, 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 
[FR  Doc.  89-2312  Filed  1-31-89;  8:45  am] 
I  cooc  4ise-«i-M 


[DoelMt  No.  88M-0398] 

AUwtt  Lat>oratories;  Premarfcet 
Approval  of  Murine  *  Sterile  Saline 
Spray 

aqency:  Food  and  Drug  Administration. 
action:  Notice. 

SuasMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Abbott 
Laboratories,  Columbus,  OH.  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976,  of  Murine  • 
Sterile  Saline  Spray.  The  device  is  to  be 
manufactured  under  an  agreement  with 
Applied  Laboratories,  Inc.,  Columbus, 
IN,  which  has  authorized  Abbott 
Laboratories  to  incorporate  information 
contained  in  its  approved  premarket 
approval  appUcation  for  the  Applied 
Laboratories  Sterile  Saline  Solution. 
FDA's  Center  For  Devices  and 
Radiological  Health  (CDRH)  notified  die 
applicant  by  letter  of  November  8, 1988, 
of  the  approval  of  the  application. 

DATE:  Petitions  for  administrative 
review  by  March  3, 1989. 

ADORC8S:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOfi  nmTHEii  mFomiATioN  contact: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  HealUi  (HFZ-460), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  MD 
209ia  301-427-7940. 

SUPPLEMENTARY  mFORMATION:  On 

August  9, 1988,  Abbott  Laboratories. 
Columbus,  OH  43215,  submitted  to 
CDRH  an  appUcation  for  premarket 
approval  of  Murine  •  Sterile  Saline 
Spray.  The  device  is  indicated  for  use  in 
the  rinsing,  heat  disinfection,  and 
storage  of  soft  (hydrophiUc)  contact 
lenses.  The  appUcation  includes 
authorization  fit)m  Applied 
Laboratories,  Inc.,  Columbus,  IN  47201, 
to  incorporate  information  contained  in 
its  approved  premarket  approval 
appUcation  for  the  Applied  Laboratories 
Sterile  Saline  Solution. 


On  November  8, 1988,  CDRH 
approved  the  appUcation  by  a  letter  to 
the  appUcant  from  the  Acting  Director  of 
the  Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  ntunber  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  aU  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3])  autiiorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  tije  act  (21  U.S.C 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
appUcation.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administiative 
practices  and  procedures  regulations  or 
a  review  of  the  appUcation  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shaU  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  wiU  decide  whether  to 
grant  or  deny  the  petition  and  will 
pubUsh  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  die 
petition,  the  notice  wiU  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  wiU  occur,  and  other  detaUs. 

Petitioners  may.  at  any  time  on  or 
before  March  3, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and       i 
supporting  data  and  information, 
identified  with  the  name  of  the  device        | 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be         f 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat  554-555,  571  (21 
U.S.C  360e(d).  360)(h)))  and  under 
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authority  dslsgaled  Id  tbe  Commissianer 
of  Food  and  Dhrnga  (a  CFR  5.1(4  u>d 
radelegated  to  the  Diractor.  Center  for 
Oeviees  and  Radiological  Heahh  (21 
CFR  5.53.) 

Dated  lanuary  M.  Iflaa 
WaharE-GaariaiMr. 

Acting  Depaty  Dinctor,  dntarfarDevhxa 
an^  Badtalogicai  tItiUlh. 
pit  Doc  M-2270  FBad  1-31-nt  8:45  am] 
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naann  un  nraemn^ 


for  Cooperatlw  AQFsenMnts  and 


AOCNCv:  Health  Can  Fmamang 
Administration  piCFA).  HHS. 
action:  General  notice 


L  This  notice  annntinces  the 
availability  of  HCFA  funding  under 
cooperative  agreements  and  grants  for 
projects  which  wfll  fiDCus  on  major 
issues  in  the  financing  and  delivery  of 
health  care  under  the  Medicare  and 
Medicaid  programs.  This  notice  contains 
information  about  the  subject  areas  for 
cooperative  agreements  and  grants  that 
will  be  given  priority,  project 
requirements,  application  procedures, 
and  other  pertinent  information. 
DATit:  Gloaiag  dates  for  submisaioa  of 
letters  of  intent  and  cooperative 
agreement  and  grant  iqtplicatioas  ara 
presented  in  sections  Vi  and  VQ. 
respectively,  of  this  preamble. 


Applicati<m  Kits:  Standard  apphcatioB 
forms  and  related  ooeteuctians  are 
available  from,  and  most  be  formally 
submitted  to:  Paul  McKeown.  Heahfa 
Care  Financing  Administration.  Office 
of  Budget  and  Adnuaistration. 
Diviaicm  of  Procurement  Services. 
Room  364  East  High  Rise,  6325 
Security  Boaievaid.  BaltiiBore. 
Maryland  21207-5187,  (301)  966-5157. 
Mr.  McKeown.  is  also  available  to 

answer  questions  and  to  provide 

guidance  concerning  the  completioa  of 

the  application,  fbrras. 

TON  FURTMDI WPOISATHMI  CONTACT: 

Michael  Spodnik.  Health  Care  Financing 
Administratian,  Office  of  Researdi  and 
Demonstrations,  Research  and 
DenunstratioD  Prapam  Si^iport  Branch. 
2-4)-6  Oak  Meadows  Bulling.  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207-5187.  (301)  966-6637. 


Payments  fiar  health  care  services. 


primarily  throogk  the  Medicare  and 
Medicaid  programs,  constitute  one  of 
the  largest  single  segments  of  Federal 
and  State  budgets.  Because  of  increases 
in  expenditures,  the  Federal 
Government  must  reassess  current 
methods  of  payment  for  publicly- 
financed  health  care  programs  and  look 
for  innovative  methods  for  paying  for 
health  care  services  in  the  fiiture.  while 
ensuring  access  to  medically  necessary 
and  effective  care. 

HCFA  sapports  the  conduct  of 
research  and  demonstration  projects 
principally  through  two  award 
mechanisms:  procurements  (contracts) 
and  assistance  awards  (grants  and 
cooperative  agreements).  This  notice 
soKcits  applications  for  projects  that 
will  be  awarded  as  grants  and 
cooperative  agreements. 
Announcements  of  planned  procurement 
awards  are  made  through  notices 
published  in  the  Commerce  Business 
Daily.  The  purpose  of  the  projects  being 
sohdted  under  this  notice  will  be  to 
advance  knowledge  in  health  care 
delivery/financing  and  quality/ 
effectiveness  of  care,  and  to  develop 
wajrs  of  applying  that  knowledge  to 
improve  the  adsndnistration  of  health 
care  programs  and  to  ensure  access  to 
quality  mid  effective  health  care.  We 
believe  this  assistance  will  have  a  long 
term  and  vital  public  purpose:  to 
increase  the  efficiency  and  efiiectiveness 
of  the  entire  healdi  care  system  by 
improving  the  ways  in  which  health  care 
is  financed,  reimbursed,  and  delivered. 

The  BOtice  describee  the  application 
pracedaiea,  gsaeral  poKcy 
consideratiau,  criteria  to  be  used  in 
reviewing  applications,  and  selection 
criteria  far  HCFA  cooperative 
agreements  and  grants.  This  notice 
replaces  the  notice  pceviously  pablisfaed 
in  the  Fsissel  RagMei  on  Septembers 
1987  (52  FR  34304). 

HCFA  is  also  requiring  a  letter  of 
intent.  30  dajps  prior  to  closing  dates, 
from  all  organizatioas  intendhig  to 
submit  an  application  in  response  to  this 
solicitation  (see  section  IVA 
Application  Procedures); 

This  statement  reflects  our  current 
priorities  and  emphasizes  our  primary 
interest  in  dke  following  six  areas: 

1.  CoDtiaaed  access  to  quality  care 
under  Medicare  and  Medicaid  and 
improved  methods  for  measuring  quality 
and  effectiveness  of  care; 

2.  Refinement  of  the  current  Medicare 
phyaiciaD  payment  methodology  through 
the  study  of  the  causes  for  the  growth  in 
Medicare  outlays  for  physician  services 
and  the  developaient  of  cost-effective 
approaches  to  controlling  such  growth; 


3.  bwreased  competition  and 
consumer  choice  and  continued  growth 
of  Medicare  capitated  systems: 

4.  Continued  improvement  to  the 
current  Medicare  hospital  prospective 
payment  system,  and  the  study  of  the 
outpatient  delivery  system; 

5.  Analysis  of  other  Medicare  and 
Medicaid  program  services  and  issues 
leading  to  increased  efficiency  in  health 
care  delivery  and  financing,  particularly 
in  program  areas  that  have  a  significant 
impact  on  program  and  beneficiary 
expenditures  (high-cost  high-volume 
services),  including  such  areas  as 
clinical  laboratories,  home  health  and 
long-term  care  (LTC).  and  treatment  of 
acquired  immunodeficiency  syndrome 
(AIDS):  and 

6.  Refinement  of  the  current  long-term 
care  delivery  and  payment  sjrsteras 
under  Medicare  and  Medicaid. 

We  will  be  continuing  our  efforts  in 
response  to  specific  congressionally- 
mandated  stiidies  in  these  and  other 
priority  areas.  We  also  are  interested  in 
expanding  our  current  efforts  in  each  of 
these  areas  as  they  relate  to  the 
fiiundng  and  detivery  of  care  in  roral 
and  urban  inner  city  areas. 

This  notice  di&rs  in  several  respects 
from  previous  general  solicitations  for 
HCFA-sponsored  research  and 
deoaansfrations.  First  while  one  of  our 
highest  priorities  is  in  the  area  of 
refining  the  current  physician  payment 
system,  particularly  under  Medicare, 
previeas  solicitations  for  applications  in 
this  fraa  have  generally  not  resulted  in 
the  sbbmissian  of  a  large  number  of 
quahty  appUcations  focusing  on  the 
major  problems  and  issues  facing  the 
Medicare  programs  in  controlhng  the 
escalating  expenditures  for  physician 
services.  Ow  goal  has  been  to  stimulate 
the  development  of  new  and  innovative 
research  efforts  designed  to  help  us 
better  understand  and  address  the  major 
factora  infhiencing  the  ^owth  in 
Medicare  outtajrs  for  physician  services 
and  to  encourage  new  organizations  to 
develop  eipertise  in  this  area  and 
submit  applications  to  us.  Given  (he 
importance  of  these  issues  to  the 
efficient  and  effective  operation  of  the 
health  care  system,  we  are  reassessing 
our  current  process  for  soliciting 
applications  in  this  area.  We  intend  to 
annotmce  in  the  near  future  our  specific 
project  needs  in  this  area.  In  the  current 
notice,  we  have  stated  general  areas  of 
research  interest.  We  would  strongly 
encourage  organizations  with  new  and 
iimovetive  approaches  to  addressing 
these  issues  to  submit  appIfcatiiBis  in 
response  to  this  notice. 

Second,  we  pabKshed  in  the 
December  14, 1968  Federal  Register  (53 
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FR  50293)  a  notice  soliciting  applications 
to  respond  to  the  series  of  congressional 
mandates  in  the  recently  enacted 
Medicare  Catastrophic  (Coverage  Act  of 
1988  (Pub.  L  100-380).  One  of  the 
principal  areas  included  in  that 
solicitation  was  long-term  care.  We  are 
examining  currently  our  needs  for 
additional  research  on  long-term  care 
issues  not  reflected  in  the  December  14. 
1988  notice.  Therefore,  as  in  the  case  of 
physician  payment  research,  we  are 
strongly  encouraging  organizations  with 
new  and  innovative  approaches  to 
addressing  the  long-term  care  issues  we 
have  identified  to  submit  applications  in 
response  to  this  notice. 

Based  on  our  examination  of  research 
needs  in  the  long-term  care  area,  we 
may  issue  a  separate  solicitation 
focusing  spedfically  on  long-term  care 
issues. 

Section  4403  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  mandates 
that  HCFA  target  10  percent  of  its 
research  budget  in  eadi  of  fiscal  yean 
1988-1990  for  projects  substantiaUy  or 
exclusively  related  to  rural  health  care 
issues.  In  response  to  that  mandate,  we 
'  have  expanded  our  emphasis  on  rural 
research  issues  in  this  solicitation.  We 
also  convened  on  October  27  a  panel  of 
experts  on  rural  health  care  issues. 
Papera  prepared  by  these  experts  wiU  be 
used  to  formulate  a  future  rural  research 
and  demonstration  agenda  for  HC7A. 

This  notice  also  announces  the  new 
closing  dates  for  cooperative 
agreements  and  grants  for  FY  1989. 
(While  we  have  retained  a  separate 
waiver-only  cycle,  we  reserve  the  right 
to  defer  consideration  of  applications 
received  for  this  cycle  until  the  next 
general  solicitation  for  grant  and 
cooperative  agreement  applications.) 
The  schedule  is  as  follows: 
April  3, 1980  (Qose  of  Business 
(C.O.B.)):  Waiver-only  appUcations  and 
applications  requesting  discretionary 
funds. 

Monday,  August  7, 1989  (CO.B.): 

Waiver-oiuy  applications. 

You  should  be  aware  that  in  the 
future,  the  mailing  list  which  the  Office 
of  Research  and  Demonstrations 
maintains  of  organizations  interested  in 
receiving  announcements  of  solicitations 
for  grants  and  cooperative  agreements 
will  serve  as  the  principal  mechanism 
for  targetting  such  solicitations. 
Therefore,  any  organization  not 
currently  included  on  this  mailing  list 
but  wishing  to  be  notified  of  future 
solicitations  for  grant/ cooperative 
agreements  should  submit  a  letier 
stating  this  desire  and  identifying  any 
specific  areas  of  topical  interest  This 
letter  should  be  addressed  as  follows: 


ORD  Mailing  Ust  (GRANTS).  HealUi 
Care  Financing  Administration,  Office 
of  Research  and  Demonstrations,  2-^-6 
Oak  Meadows  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207- 
5187. 

L  Current  Priorities  for  HCFA  Funding 
of  New  Grants  and  Cooperative 
Agreements 

The  statement  of  fiscal  year  1989 
funding  priorities  for  HCFA  research 
and  demonstration  grant  and 
cooperative  agreement  applications  is  as 
follows: 

A.  Quality  and  Effectiveness  of  Care 

The  Social  Security  Amendments  of 
1983  (Pub.  L  98-21)  mandated  tiiat  we 
study  and  report  on  the  impact  of  the 
hospital  prospective  payment  system  on 
Medicare  beneficiaries.  A  major  aspect 
is  the  impact  of  prospective  payment  on 
the  quality  of  care  provided  to 
beneficiaries.  Hie  decreased  inpatient 
hospital  resource  utilization  resulting 
from  this  system  has  raised  concerns  as 
to  whether  the  quality  of  care  provided 
has  been  adversely  affected;  or  whether 
access  to  needed  levele  of  care  has  been 
limited.  The  rapid  changes  in  other 
Medicare  and  Medicaid  program  areas 
make  it  even  more  critical  that  we 
ensure  that  the  level  of  care  provided 
under  Medicare  and  Medicaid  is  a  high 
quality. 

1.  Effectiveness  Initiative 

One  major  area  in  which  we  will  be 
placing  increased  effort  is  the 
Effectiveness  Initiative.  This  initiative 
was  undertaken  in  response  to  a 
growing  concern  on  the  part  of  HCFA 
and  the  Department  the  (Congress, 
organized  medicine,  and  the  beneficiary 
population  about  the  need  to  structure  a 
system  that  facilitates  the  development 
of  knowledge  about  the  effectiveness  of 
services  provided  to  Medicare  and 
Medicaid  beneficiaries.  A  multi-year 
agenda  is  being  designed  to  build  up<Hi 
current  efforts  and  coordination 
underway  within  HCFA  and  the  Public 
Health  Service.  Overall,  the  goal  of  this 
coordinated  agenda  is  to  move  toward  a 
more  rational,  scientific,  and 
empirically-based  process  for 
determining  which  treatments  and 
surgical  procedures  are  effective  at 
improving  the  health  status  of  Medicare 
and  Medicaid  beneficiaries.  Specifically, 
the  objectives  are  to  improve  our  current 
monitoring  systems  for  examining 
outcomes  and  effectiveness  of  care 
received  by  beneficiaries,  and  to  use  the 
results  of  this  enhanced  monitoring 
system  to  identify  needed  studies  of 
effectiveness  to  improve  the  overall 


quality  of  care  provided  imder  the 
Medicare  and  Medicaid  programs. 

The  planned  agenda  builds  on  the 
efforts  begun  in  1987-88  (ihe  Medicare 
hospital  mortality  data  release,  the 
expanded  reseadi  effort  designed  to 
develop  other  valid  quality  of  care 
outcome  measures,  and  the  convening  of 
experts  in  the  quality  and  effectiveness 
of  care  field  to  help  shape  the  future 
agenda  of  this  area). 

In  fiscal  year  1989.  we  are  specifically 
interested  in  projects  which  develop  and 
refine  methodologies  for  examining  the 
safety,  efficacy,  and  cost-effectiveness 
of  specific  medical  or  surgical 
interventions  (such  as  bypass  siugery. 
carotid  endarterectomy)  for  the 
Medicare  population.  We  are 
particularly  interested  in  studies  which 
use  or  combine  routinely  collected 
Medicare  data,  or  investigate  methods 
of  combining  these  data  with  other 
primary  or  secondary  clinical  data. 

The  Health  Care  Fmandng 
Administration  has  used  a  variety  of 
administrative  data  for  quality  of  care 
research  and  demonstrations.  However, 
administrative  data  are  limited  with 
regard  to  beneficiary  health  and  sodo- 
demographic  characteristics.  Other  data 
sets,  supported  by  private  and  public 
initiatives,  may  have  the  potential,  at 
low  cost  to  eidiance  HCFA's  data 
bases,  especially  if  they  can  be  linked  to 
administrative  data.  We  are,  therefore, 
interested  in  receiving  proposals  that 
would  carry  out  epidemiologic  and  other 
quality  of  care  and  effectiveness 
research  using  linked  administrative 
data  sets.  We  are  also  interested  in 
proposals  that  would  develop 
methodologies  to  collect  and  maintain 
risk  factor  information,  as  well  as, 
health  and  functional  status  information 
on  beneficiaries.  Because  of  the  large 
cost  often  associated  with  data 
collection,  we  are  primarily  interested  in 
proposals  that  take  advantage  of  data 
that  could  be  collected  and  maintained 
on  an  ongoing  basis  for  a  relatively  low 
cost 

2.  Alternative  Outcome  Measures  and 
Their  Use 

Littie  advancement  has  been  made  in 
the  development  of  additional  measures 
of  patient  outcomes  that  can  be  used  in 
quality  of  care  studies.  Most  studies       . 
currendy  use  mortality  or  > 

rehospitalization  rates.  Research  is 
needed  to  develop  reliable  and  valid 
measures  of  patient  outcome  that  are 
sensitive  to  variations  in  the  quality  of 
care.  Of  critical  interest  are  projects  that 
directiy  test  the  relationships  between 
the  process  of  medical  care  and  the 
restiltant  outcomes  of  care.  Such  studies 


SIM 
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are  needed  to  ■jJenlend  the  osefutness 
of  outcone  data  for  quality  of  care 
monitoms. 

3.  Qaahty  bsnet  in  Long  Tterm  Care, 
Physic^  Care.  Ambulatory  Care,  and 
Capitated  Systenu 

We  kfe  interested  in  developiBg  and 
refining  reiiabie  and  valid  qaaility  of 
care  measiDea  for  different  payment 
systema^and  different  treatment  settings. 
The^^r*.  we  are  interested  in  the 
fofZowing: 

'a.  Projects  that  develop,  demonstrate, 
ahfi  evaluate  quality  of  care  outcome 
measures  and  monitoring  systems  for 
nursing  hoaiea.  outpatient  care,  and 
physician  services. 

b.  Projects  that  develop  an  overall 
approadi  to  quality  standards. 
monitooBg.  and  improvement  in  the  area 
of  ambulatory  care  (including  both 
surgical  and  noD-aorgical  services).  Such 
an  approach  should  be  designed  to 
move  toward  »MiM»Mim  quality 
standards  applicable  acrosa  the  various 
ambulatory  care  settings  and  across 
various  payment  merJwnisms.  We  are 
interested  in  projects  that  also  focus  on 
specific  issues  related  to  the  quaUty  of 
ambulatory  care,  including  the 
appropriateness  of  services  provided  for 
specific  conditiona. 

c.  Deveiopment  and  demonstration  of 
monitoring  systems  and  outcome 
measure*  for  aasesnng  the  quality  of 
care  in  managed  care  and  capitated 
payment  environments. 

4.  Hospital  Care 

We  continue  to  be  interested  in 
studies  that  address  the  issue  of  access 
to  haspital  care  and  the  quality  of  care 
while  in  the  hospital  Proposed  studies 
in  these  areas  should  emphasize  how 
they  expand  upon  current  work 
underway  in  these  areas. 

a.  Access  to  hospital  care.  The 
reduction  in  Medicare  and  Medicaid 
overall  achnissions  has  pot  pressure  on 
providers  to  cot  back  on  available  beds, 
consolidate  resources  and  in  some  cases 
may  even  result  in  hospital  closings.  In 
terms  of  the  entire  health  care  system, 
these  changes  probably  reflect 
improvements  in  efficiency.  However,  it 
is  possible  that  certain  ^onps  of 
beneficiaries  may  have  difficulty  in 
getting  needed  inpatient  care.  We  are 
interested  in  studies  examining  the 
extent  to  which  beneficiary  access  to 
hospital  care  may  have  changed  as  a 
result  of  the  prospective  payment 
system,  particularly  whether  there  has 
been  a  diKerential  impact  on  access  in 
rural  versus  urban  area  hospitals,  and 
what  the  impact  i«  of  haspital  dtMores 
on  access  to  care  and  health  status  of 


the  populalian  in  the  hospital  catchment 
area. 

b.  Qaahty  of  cam  while  in  the 
hospUal  QuaUty  at  inpatient  care  could 
bepwady  affected  by  prospective 
payment  system  incentives,  particularly 
in  light  of  shortened  lengths  of  stay, 
personnel  reductions,  and  incentives  to 
reduce  ancillary  services.  We  are 
interested  in  studies  addressing  the 
followmg: 

(1)  Any  measurable  changes  or  trends 
in  the  structural  characteristics  of 
hospitals,  such  as  staffing  or  other 
inputs,  that  are  attributable  to 
prospective  payment  and  the  impacts  of 
these  changes  on  quahty  of  care. 

(2)  The  many  changes  taking  place  in 
the  provision  of  soedical  care  that  ore 
outside  of  the  hospital  setting,  yet  could 
impact  on  the  assessment  of  quality  of 
care  in  the  hospilaL  One  is  the 
movement  of  many  surgical  procedures 
to  the  outpatient  setting.  A  second  is  a 
trend  toward  moving  terminal  patients 
from  a  hospital  setting  into  LTC 
facilities  and  home  settings  (for 
example,  hospices).  Studies  are  needed 
that  examine  the  impacts  these  and 
other  health  care  delivery  trends  have 
on  the  provision  of  inpatient  care  and 
the  assessment  of  that  care. 

B.  Physiciaa  Payment 

Program  expenditures  continue  to 
climb  at  double-digit  rates,  despite 
numerous  legislative,  regulatory  and 
administrative  endeavors  far 
containment  of  payments  for  physician 
services.  Hence,  we  are  interested  in 
conducting  projects  designed  to  identify, 
explain,  devek^  or  test  effective 
refinements  or  alternative  payment 
approaches  to  counteract  the  rising 
costs  of  physician  care,  while 
maintaining  access  to  a  bi^  quality  of 
care. 

.     Previous  solicitations  for  applications 
in  this  area  have  generally  not  resulted 
in  the  submittal  ol  a  large  number  of 
high  quality  applications  focusing  on 
topics  of  major  interest  to  us.  Our  goal 
has  been  to  stimulate  the  deveiopment 
of  new  and  innovative  research  efforts 
designed  to  help  us  better  understand 
and  address  the  major  factors 
influencing  the  growth  in  Medicare 
outlays  for  physician  services  and  to 
encoiu'age  new  organizations  and 
individuals  to  develop  expertise  in  this 
area  and  submit  applicabons  to  us. 
Giveik  the  importance  of  these  issues  to 
the  efficient  and  effective  operation  of 
the  health  care  system,  we  are 
expanding  our  current  approaches  for 
soliciting  applications/proposals  in  this 
area.  We  intend  to  aiuuMuice  in  the  near 
future  our  specific  project  needs  in  this 
area,  as  well  as  the  award  mechanism 


we  will  be  using  (for  example,  contract 
or  grant/cooperative  agreement). 

Listed  below  are  the  general  areas  of 
current  research  interest.  While  the 
solicitation  planned  for  announcement 
in  the  near  fiihire  will  likely  focus  on  the 
same  general  set  of  issues  outlined 
below,  that  announcement  will  discuss 
specific  types  of  projects  HCFA  needs  to 
have  conducted.  The  purpose  of  the 
current  solicitation  is  to  encourage 
innovative  and  new  thinking  on  the  part 
of  individuals  and  organizations  about 
the  types  of  research  that  should  be 
conducted  to  address  these  major 
program  issues.  Therefore,  wc  would 
strongly  encourage  individuals  and 
organizations  with  new  and  innovative 
approaches  to  addressing  these  issues  to 
submit  applications  in  response  to  this 
notice. 

Submission  of  grant/cooperative 
agreement  applications  in  response  to 
the  current  notice  does  not  preclude 
individuals  and  organizations  from 
responding  to  the  planned  solicitation 
when  it  is  announced. 

Major  areas  of  research  interest 
include  the  following: 

•  Analyze  the  causes  and  forces 
driving  expenditure  increases  for 
physician  services. 

•  Identify  and  quantify  the  behavioral 
responses  of  physicians  to  changes  in 
payment  levels,  methods,  requirements, 
or  volume  controls  which  are  intended 
to  constrain  program  expenditures  or 
patient  out-of-pocket  costs. 

•  Develop  new  conceptual  ^tiupings 
of  physician  procedures  and  services 
that  might  serve  as  a  practical  basis  for 
determination  of  payments  for  physician 
care. 

•  Examine  private  sector  approaches 
for  controlling  physician  service  volume 
and  intensity  to  determine  their 
efiectiveness  and  their  potential  for  use 
by  Medicare  or  Medicaid. 

C.  Alternative  Payment  Systems 

Our  overall  goal  is  to  identify, 
develop,  demonstrate,  and  evaluate 
effective  alternative  health  care  delivery 
or  payment  systems  to  control  costs  and 
offer  expanded  consumer  choices  under 
the  Medicare  and  Medicaid  programs. 
At  the  same  time,  we  wish  to  ensure 
continued  access  to  quality  health  care 
and  to  move  towards  payment  systems 
based  on  capitation  and  competition  in 
the  marketplace.  In  general,  projects 
should  have  the  prospect  of  reducing 
costs  in  either  the  short  or  long  term;  at 
a  minimum,  they  mast  be  budget  neutral. 

As  part  of  this  effort,  we  are 
interested  in  supporting  research  and 
demonstration  projects  that  develop  and 
test  payment  systems  that  provide 
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incentives  to  Medicare  and  Medicaid 
beneficiaries  to  be  more  informed 
purchasers  of  health  can  plax»  and 
services,  including  payment  83rstem8 
based  on  capitation  and  competition  in 
the  marketplace.  We  also  are  interested 
in  consumer  information  projects  that 
support  such  systems.  Specific  examples 
of  these  types  af  prefects  are  as  follows: 

1.  Alternative  Provider  Arrangements 

We  are  interested  in  projects  that 
examine  the  appUcabihty  of  private- 
sector  practices  to  control  health  care 
costs,  with  emphaeie  on  selected  high 
volume/cost  Medicare  services  and 
areas,  while  also  ensuring  quality  of 
care.  Such  projects  should  Cdcus  on 
private-sector  initiatives  that  use 
alternative  maiket-atiented  methods  of 
pricving  and/or  utilization  management 
for  hospital  or  physician  services.  Both 
research  and  demonstration  projects  are 
encouraged.  We  are  particularly 
interested  hi  projects  that  examine  the 
cost-effectiveness  and  feasibility  of 
applying  these  alternative  provider 
arrangements  in  a  fiee-for^service  setting 
for  Medicare  beneficiaries. 

Demons^atioR  appfications  should 
deUneate  provider  and  beneficiary 
incentives  for  participation,  as  well  as 
the  structared  rieaKnts  wliidi  would 
generate  sanags  far  the  Medicare  trust 
funds.  faKftvMual  beneficiary 
partidpafioB  Boat  be  vohmtary. 
However,  these  rfteraative  provider 
arrangement*  may  reduce  or  waive 
coinsurance  and  dednctible 
requirement*  or  offer  o4her  acceptable 
incentives  (such  as  increased  benefits  or 
reduced  Medigap  prramam  rates)  to 
encourage  bentfiaary  participation. 

Potontial  demonstration  apphcant* 
should  be  aware  that  HCFA  prevtoosly 
issued  separate  solicitations  for 
demonstration  projects  of  Part  B 
preferred  provider  organizations  and 
designated  heart  bypass  centers,  and  is 
pursuing  devel^Muent  of  the  concept  of 
designated  cataract  providers. 
Therefore,  we  strongly  recommend  that 
you  contact  HCFA  befare  submitting 
and  application, 

2.  Long-Term  Effiects  on  Competition 

It  has  been  argued  that  competition 
among  health  plans  yf\]l  reduce  cost 
However,  lack  of  understanding  of  the 
effect*  of  patient  swHchmg  among 
plans,  of  possible  bias^selection  of 
low  cost  plans  by  healthy  persons,  and 
of  exactly  how  HMOs/Ob^s  achieve 
their  saving*.,  makes  it  dfficult  to 
estimate  the  long-term  efibcts  of 
competition.  We  are  interested  in 
analyses  of  the  competitive  process 
among  health  plans  to  onderatand  better 
what  a  competitive  environment  might 
lead  to  in  tonna  of  costs,  provider 


behavioc  organiaatien  of  hedtk    - 
servicesk  and  impact  en  Medicare  and 
Modicaid  beneficiaries.  For  example,  we 
are  interested  m  economic  analyses  of 
the  behavior  of  health  plans  wiUim  the 
context  of  the  local  market  for  health 
care.  Competitive  behavior  in  terms  of 
pricing,  bcaefit*.  marketing,  expansion, 
and  mergers  also  are  areaa  at  interest 

3.  Medicaid  Capitation  Rates 

Capitated  arrangements  are  becoming 
more  prevalent  as  a  mechanism  for 
States  to  purchase  or  finance  health 
care  under  the  Medicaid  program.  Such 
arrangements  may  be  with  counties, 
health  insuring  organizations,  or  other 
prepaid  organizations.  One  area  of 
particular  interest  is  coverage  of  yoiaX 
Medicare  and  Medicaid  ben^daties 
unxler  Kiedicare-<^iali&ed  capitated 
HMOs  and  CMPs.  The  equity  (tf  the 
rate-setting  methodology  is  critical, 
particulariy  as  more  capitation 
arrangements  are  established.  A  variety 
of  rate-setting  methodologie*  have  been 
employed,  and  we  are  interested  in 
discerning  the  factors  and  the 
methodologies  that  result  in  fair  and 
accurate  capitation  rates.  We  also  are 
interested  in  testing  refinements  in  Ae 
capitation  payment  models  devek^ed 
by  States 

4.  Impact  of  State  Systems 

A  number  of  States  have  implemented 
managed  care  pro^-am*  which  restrict 
beneficiaries'  nnniinni  freedom  to 
choose  their  physkdans.  The  desirability 
and  impact  of  limiting  beneficiaries' 
choice  of  physicians  is  a  major  issue 
associated  with  such  systems, 
pfuticularly  section  iai5(b)  prograaas. 
Consideration  of  this  policy  issue  would 
be  facihtated  with  information  that 
would  allow  us  to  asaess.  through  so 
operational  measure,  the  achu^ 
availability  of  an  access  to  physician* 
and  physician  services  under  mandatory 
managed  care  programs  versus  fee-far^ 
service  systems,  across  geographic 
settings. 

D.  Hospital  Payment 

During  the  past  few  years,  the 
Medicare  prospective  pajrment  system 
for  inpatient  services  has  undergone 
continuous  adjustment  through 
regulatory  and  legislative  changes. 
Other  areas  of  ho^jital  reimbursement 
including  reimbursement  for  capital 
costs  and  reimbursement  for  care 
provided  in  excluded  units,  also  have 
been  changed  through  regulatory  and 
legislative  action.  We  wHk  be  giving 
particular  pricuity  to  studies  of  the 
factors  underlying  variations  in  changes 
in  wage*  indice*  and  fiirther  analyses  of 
medical  education  payments  to 


hospitals.  To  the  extent  that  they  offer 
new  or  innovative  contrtbations  to  ov 
knowledge,  we  also  are  interested  m 
studies  and  demonstration  projects  to 
impibve  the  system  of  mpatient  hospital 
payment  under  Medicare,  along  with 
studies  of  the  potential  for  paying  for 
other  services  (for  exanpie.  outpatient 
services)  under  a  prospcMctive  payment 
method. 

irPPS  Impact 

In  1985,  HCFA  awarded  a  3-yeer 
contract  to  evaluate  the  impact  of  FPS 
on  beneficiaries,  providers,  and  other 
segments  of  the  health  care  delivery  and 
financing  system.  A  fbUow-up  contract 
to  extend  this  area  of  research  was 
awarded  in  1968.  We  have  continued  to 
augment  the  work  of  these  contracts 
with  grants  and  cooperative  agreements 
diat  focus  on  particnlarly  important 
topics  and  that  bring  particular 
expertise  to  the  study  of  these  topics. 
Applications  submitted  in  this  area 
should  emphasize  how  the  proposed 
research  expands  upon  the  work 
previously  done  or  currenUy  underway 
in  this  area. 

a.  Financial  Impact  of  the  Prospective 
Payment  System  and  Other  Payor 
Systems  on  Hospitals.  We  are  interested 
in  studies  of  the  financial  status  of 
hospitals  prior  to  and  daring  the 
implementation  of  the  prospective 
payment  system.  The  studies  should 
address  the  impact  of  the  Medicare 
prospective  payment  system  on  di£Eerent 
types  of  hospitals  with  the  analysis 
using  stich  variables  as  hospital  size, 
market  share,  occupancy  rates,  rural/ 
urban  status,  teaching  status,  and 
disproportionate  share  status.  We  also 
are  interested  in  studies  uialyzing  the 
impact  of  the  prospective  payment 
system  on  hospital  revenues  and  any 
resultant  cost-shifting  dynamics, 
partictdary  as  they  relate  to  the 
incidence  and  cost  of  administratively 
necessary  da>'s.  facility  conversions, 
patient  transfers  to  swing  beds  or 
excluded  units,  and  basiness 
arrangements  of  provider  affiliation*. 
Such  analysis  also  should  consider  the 
effect  that  private  and  other  pubhc  (nen- 
meihcare)  payors  have  on  a  hospital's 
financial  stahis.  To  the  extent  po*«hie, 
non-inpatient  sovices  revenues  and 
costs  should  be  included  in  the  study. 

b.  Analysis  of  the  Determinants  of 
Hospital  Costs  Under  Prospective 
Payment  aad  the  Components  of 
Hospital  Cost  Increases.  PubUc  debate 
about  the  appropriate  annua]  update  for 
the  PPS  payment  level  often  centers  on 
the  rate  of  increase  in.hospkals'  costs. 
Mangr  hospitals  amntain  diat  PPS  pays 
too  litde  to  cover  their  Wisdicare  costs. 
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Others  argue  that  the  rate  of  increase  in 
costs  is  unjustifiable.  However,  the  PPS 
payment  level  may  influence  hospital 
strategies  that  afiect  the  level  ^fcosts 
that  are  incurred.  For  exanpMTit  has 
been  argued  that  under  PPS  hospitals 
have  concentrated  on  expending 
services  to  enhance  market  share  rather 
than  adopting  measures  to  control  costs. 
We  are  interested  in  research  that 
addresses  the  circumstances  under 
which  hospitals  will  pursue  cost  control 
strategies  and  the  factors  that  determine 
the  success  of  such  strategies. 

c.  Analyses  of  Hospital  Case-Mix. 
HCFA  has  supported  research  and 
demonstration  protects  that  would 
improve  case-mix  measurement  and  test 
alternative  case-mix  measurement 
systems  for  prospective  payment  of 
inpatient  hospital  care  or  other  health 
care  providers  and  test  alternative  case- 
specific  payment  systems  for  Medicare 
or  other  payors.  We  are  especially 
interested  in  examining  the  impact  of 
care-mix  growth  variation  on  different 
types  of  hospitals  (for  example,  urban/ 
rural  hospitals,  teaching  hospitals,  and 
large/small  hospitals). 

dl  Analysis  of  Rural  and  Urban  Inner 
City  Hospital  Issues.  In  general  we  are 
interested  in  developing  a  better 
understanding  of  how  rural  and  urban 
inner  city  hospitals  function,  what  can 
be  done  to  assist  them,  and  whether 
new  types  of  facilities  or  services  should 
be  developed  to  replace  or  supplement 
them.  Some  areas  of  particular  interest 
to  as  are: 

(1)  Studies  to  examine  the  Impact  of 
the  prospective  payment  system  on 
access  to  care  in  rural  and  urban  inner 
dty  areas.  In  particular,  studies  that 
examine  chanjges  in  occupancy  rate, 
diagnosis-related  group  (DRG)  use. 
hospital  referrals,  patient  traiuifers,  and 
posthospital  care  since  the  inception  of 
die  prospective  payment  system. 

(2)  Studies  to  examine  the  financial 
status  of  various  classes  of  rural  and 
urban  inner  dty  hospitals  to  identify 
those  that  have  dcme  well  under  the 
prospective  payment  system  and  those 
that  have  not  and  to  determine  the 
factors  contributing  to  both. 

(3)  Studies  to  examine  the  impact  on 
population  health  status  (particularly  for 
the  elderly  and  poor]  where  rural  and 
urban  inner  dty  residents  may  have 
limited  access  to  care.  The  analysis  of 
utilization  patterns  across  providers  in 
areas  in  which,  or  near  which,  a  hospital 
has  dosed  is  also  of  great  interest 

2.  Prospective  Payment  System 
Refinement 

a.  Refinement  of  Specific  Prospective 
Payment  Factors.  We  are  Interested  in 
studies  that  address  refinement  of  the 


current  prospective  payment  system, 
such  as  the  ouUier  payment  policy, 
systems  that  examine  severity  of  illness 
within  a  given  DRG,  and  other  areas  of 
potential  refinement  (such  as 
development  of  alternative  non-labor 
input  price  adjustment). 

D.  Hospital  Capital  Payments.  We 
plan  to  continue  to  study  capital 
investment  patterns  of  different  types  of 
hospitals.  We  are  interested  in  better 
understanding  the  capital  positions  and 
investent  patterns  (induding  an  analysis 
of  interest^rincipal.  and  depreciation) 
of  different  hospitals  (by  typie,  region, 
size,  ownership,  occupancy  level,  and 
utilization  level).  In  addition,  we  are 
intested  in  studies  to  identify  which 
capital  investments  have  the  most 
positive  impact  on  operating  margins, 
occupancy  rates,  and  utilization.  We  are 
intrested  also  in  analysis  of  the  amount 
other  insurers  pay  for  hospital  capital 
expenditures,  and  in  understanding  how 
hospitals  finance  different  types  of 
capital  investments. 

c.  Analysis  of  Medical  Education 
Payments.  We  are  interested  in  better 
understanding  the  underlying  factors 
that  relate  to  the  indirect  medical 
education  (IME)  adjustment  factor  and 
its  interaction  with  other  Medicare 
payment  adjustments.  We  are  interested 
particularly  in  analysis  which  assist  us 
in  assessing  the  justiflabilify  of  an 
indirect  medical  education  add-on.  and 
the  extent  to  whicltall  teaching 
hospitals  need  IMS'payments  to 
maintain  finandal  idability  and  the 
qualify  of  their  medical  education 
programs.  Also  of  interest  is  a  study  of 
the  extent  to  which  services  of  residents 
and  interns  substitute  for  care  and 
services  of  other  physidans. 

d.  Analysis  of  Factors  Wage  and 
Other  Input  Costs.  We  are  interested  in 
economic  analyses  designed  to  assist  in 
better  understanding  the  fadors 
underiying  the  cross-section  variations 
and  changes  over  time  in  wages  and 
other  input  costs.  We  particmarly  are 
interested  in  studies  that  would  examine 
potential  refinements  to  the  hospital 
wage  index  and  the  hospital  market 
basket  index 

e.  Prospective  Payment  Systems  for 
Excluded  Hospitals.  We  remain 
interested  in  projects  directed  at 
developing  an  implementable 
prospective  payment  system,  for 
categories  of  exduded  hospitals: 
Rehabilitation,  psychiatric  and 
children's  hospitals.  Such  applications 
should  build  upon  work  done  previously 
in  these  areas  and  should  address  units 
of  service,  bundles  of  services,  levels  of 
payment,  implementation  problems  for 
providers  and  payors,  data  adequacy, 
secondary  effects,  etc. 


3.  Outpatient  Care 

a.  Analysis  of  Hospital  Outpatient 
Care.  We  are  interested  in  projects  that 
will  help  us  better  understand  the  rapid 
growth  in  hospital  outpatient  costs. 
Specifically,  we  are  interested  in  the 
following: 

(1)  Analyzing  the  increase  in  the 
volume  of  procedures  provided  in 
outpatient  departments  prior  to  and 
during  the  prospective  payment  system, 
with  emphasis  on  dinical  laboratory, 
radiology,  and  ambulatory  surgical 
procedures. 

(2)  Studying  the  shift  of  Medicare 
cases  from  inpatient  to  outpatient 
departments  prior  to  and  during 
prospective  payment  system. 

(3)  Examining  the  business 
arrangements  between  hospital 
outpatient  departments  and  health 
practitioners  and  suppliers  who  deliver 
care  or  goods  used  in  hospital  outpatient 
departments. 

b.  Alternative  Payment  Methodolgies 
for  Outpatient/Ambulatory  Services. 
We  are  interested  in  projects  that  will 
assist  us  in  working  toward  prospective 
payment  for  ambulatory  services 
provided  in  hospital  outpatient  and 
other  ambulatory  care  settings. 
Although  we  currentfy  have  several 
projects  that  are  woridng  toward  the 
development  of  prospective  payment  for 
ambulatory  surgery,  we  would  consider 
additional  innovative  projects  that  might 
propose  new  and  innovative  concepts  in 
this  area. 

We  are  particularly  interested  in 
projects  that  address  nonsurgical 
services  (such  as  emergency  services, 
general  medical  services,  and  other 
clinic  services  typically  utilized  by 
Medicare  patients)  provided  in  a 
hospital  outpatient  setting.  Among  the 
issues  that  need  to  be  addressed  are: 
Refinement  and  application  of  existing 
patient  classification  system:  the 
possibilify  of  applying  payment  limits; 
determining  the  appropriate  bundles  of 
services  for  payment;  identification  of 
justifiable  cost  differences  between 
hospitals  and  across  all  ambulatory  care 
settings  for  similar  care;  and  innovative 
prospective  payment  methodologies. 

E  Program  Efficiencies,  Analyses,  and 
Refinements 

In  the  past  few  years,  several 
legislative  and  regulatory  changes  have 
been  implemented  that  were  directed  at 
improving  the  effectiveness  and 
efficiency  of  the  Medicare  and  Medicaid 
programs.  In  other  sections  of  this  grants 
solidtation,  the  major  programmatic 
changes  in  the  hospital  and  physician 
sedor  have  been  treated  as  priority 
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areas.  In  this  priorify  aectioa,  we 
address  certaiA  o/Htua  facets  of  the 
Medicare  and  Medicaid  programs  that 
have  undergone  change. 

1.  Acquked  hnmanodefidency 
Syndrome  (AIDS) 

We  are  interested  in  studies  to 
determine  the  implications  of  AIDS  for 
Medicare  and  Medicaid  ontlaya. 
Spedfically,  we  are  interested  in  studies 
of  the  incidence  and  prevalance  of  AIDS 
among  Medicare  and  Medicaid  patients, 
and  the  utilization  and  cost  of  services 
for  the  treatment  of  beaefidaries  with 
AID&  ^^ 

2.  Home  Health  and  Skilled  Nursing 
Facilify  Services 

We  are  interested  in  analyses  that 
examine  changes  in  Medicare  and  non- 
Medicare  payments  and  utilization  in 
the  home  health  care  and  skilled  nursing 
facilify  Biarkets.  Utilization  and 
expenditures  for  these  s<§ivices  vary 
widely  across  States.  We  are  interested 
in  exploring,  the  diSiereQces  in  Medicare 
payment  and  utiligattoiiby  geographic 
area,  and  how  differen^Ces  in  maricet 
characteristics  (demographiet.  numbers 
and  types  of  providers,  ^tc.)  influence 
utifiaation  of  these  services.  Stadies  in 
this  area  should  include  time  series 
analyses  of  Medicare's  market  share  for 
these  services. 

3.  Intem^Mnal  Health  Care  Systeon 
Stadies 

We  are  interested  in  studies  to 
develop  and  analyze  data  to  assist  in 
evaluating  financing  and  delivery 
arrangements  found  in  other  countries, 
where  these  arrangements  have 
relevance  and  potential  application  for 
the  United  States.  These  studies  should 
permit  the  anafysis  of  disaggregate  and 
comparable  international  data,  and 
should  focus  on  the  following  areas  of 
priorify  discussed  elsewhere  in  this 
notice: 

a.  Systems  and  methodologies  to 
measure  and  monitor  qualify  and 
effectiveness  of  care. 

b.  Payment  systems  for  pfaysidan 
services. 

c.  Innovative  payment  systems  that 
promote  competition  and  provide 
opportunities  for  consumer  choice. 

d.  Alternative  systems  for  the 
financing  and  delivery  of  long-term  care 
services. 

4.  Managed  Care  Studies 

We  are  interested  iir  a  study  of  private 
sector  approaches  to  managed  health 
care:  specifically,  h»w  the  private 
sector. 

a.  Manages  and  treats  high-cost  cases; 


b.  Selects,  monitors,  evatnates,  and 
compeiuates  providcrst 

c.  Reviews  and  controls  utilization 
and  costs: 

d.  Provides  incentives  (to  both 
patients  and  providers);  and 

e.  Evaluates  and  measures  the  cost- 
effectiveness  of  private  sector  managed 
care  programs  and  their  e&ct  on  patient 
and  provider  behavior  and  qualify  of 
care. 

We  are  also  interested  in  studies  to 
develop  methodologies  for  rigorous 
assessment  of  the  cost-efiiectiveness  of 
managed  care  interventions,  such  as      \ 
case-management  for  high-cost  cases     | 
and  utilization  management  controls. 

F.  Prevention 

Sectisa  4071  of  the  Omnibus  Budget 
Recondhation  Ad  of  1987  (Pub.  L 100- 
209)  mandated  the  coodnd  of  a 
demonstratiop  program  to  determine  the 
cost-effediveness  of  induding  influenza 
vaccine  as  a  covered  service  under  the 
Medicare  program.  In  response  to  diat 
mandate,  the  Center  for  Disease  Control, 
Public  Health  Service,  under  funding 
from  H(7A.  sofidted  and  awarded  sites 
in  1988  to  participate  in  die 
demonstration.  Unfbrttmateiy,  there  was 
an  insuffident  nomfoer  of  awarded  sites 
to  be  able  to  fully  respond  to  the 
congressional  mandate.  HCFA. 
therefore,  plans  to  be  sohdting  shortly 
for  additional  sites  to  participate  in  the 
demonstration  projed  as  part  of  the 
1989  flu  season.  Eli^Ue  applicants  will 
be  the  official  public  health  agencies  of 
States,  pohtical  subdivisions  of  States, 
the  Distrid  of  Columbia,  the 
Commonwealth  of  Puoto  Rico,  and  any 
other  public  or  nonprofit  private  entity. 
Entities  interested  in  receiving  the   . 
program  announcement  solidting 
applications  to  participate  in  this 
demonstration  should  notify  HCFA  in 
writing  by  February  10  in  order  to  be 
included  on  the  mailing  list  to  receive 
application  materials. 

Information  may  be  obtained  on  this 
demonstration  by  contacting  John  Meitl 
Office  of  Demonstrations  and 
Evaluations,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Room  2306  Oak 
Meadows  Building,  6325  Securify 
Boulevard,  Baltimore,  Maryland  21207, 
(301)  966-6617. 

Potential  applicants  should  dired 
their  requests  to  be  placed  on  the 
mailing  list  to  the  above  address. 

G.  Sub-Aaite  (md  Long  Term  Care 
Mechcare  Long-Term  Care  Issues 

HCFA  published  in  the  December  14, 
1988  Federal  Register  (53  FR  50293)  a 
notice  solidting  applicationa  to  respond 


to  the  scries  of  coDgressional  mandates 
in  the  recentfy  enaded  Medicare 
Catasti^hic  Coverage  Act  of  1988  (Pub. 
L  100-38(4.  Ose  of  dw  principal  areas 
included  in  that  solidtation  was  long- 
term  care.  We  are  examining  currendy 
our  needs  for  additional  research  on 
long-term  care  issues  not  reflected  in  the 
December  14. 1968  notice.  We  have 
identified  below  our  general  areas  of 
current  researdi  interest  We  are 
interested  in  new  and  innovative 
thinking  on  the  part  of  individuals  and 
organizatioas  about  the  types  of 
research  that  shouki  be  conducted  to 
address  these  mBfor  propam  issues, 
llierefore,  we  would  strongly  encoorage 
individuals  and  organizations  with  new 
and  innovative  approaches  to 
addressing  these  issues  to  submit 
applications  in  response  to  this  notice. 

Based  on  our  examination  of  research 
needs  in  the  long-term  care  area,  wa 
also  may  issue  a  separate  soUcitation 
focusing  spedfically  on  long-term  care 
issues. 

•  Analyses  that  examine  geographic 
variations  between  Medicare  and  ngn- 
Medicare  payments  and  utilization  in 
the  home  health  care  and  skilled  nursing 
facility  markets 

•  Studies  that  assess  the  impad  at 
recent  Medicare  coverage  policy 
clarifications  for  skilled  nursing  facilify 
services. 

•  Examination  of  cost-effective 
alternative  approaches  to  the  deiivety 
and  payment  for  sub-acute  care. 

Medicaid  Long-Term  Care  Issues 

Medicaid  is  a  prindpal  source  of 
funding  for  long  term  case  ia  the  United 
States.  Between  1973  and  1984.  long 
term  care  expenditures  under  Medicaid 
increased  from  S2.0  to  $17.5  bfllion.  This 
growth  rate  is  the  fastest  for  any  health 
service  area  and  is  expected  to  continue 
to  increase  in  the  future,  due  in  part  to 
demographic  treads.  The  Medicaid 
program  is  operated  and  funded  in  part 
by  States.  The  Federal  Government 
shares  in  the  funding  of  the  Medicaid 
program  through  the  Federal  matching 
percentage  rate  established  for  each 
State.  Since  we  share  in  the  finandng  of 
this  program,  and  in  view  of  the 
anticipated  growth  in  costs,  we  share 
the  States'  interest  in  projects  that 
would  provide  a  better  uaderstancting  of 
the  current  long  term  care  delivery  and 
financing  systems  under  Medicaid,  the 
subpepulations  served  by  the  program, 
and  projects  that  woald  design  and  test 
alternatives  to  diese  systems. 

We  have  identified  below  oar  general 
areas  of  current  research  interest  We 
are  interested  ia  new  and  innovative 
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thinking  on  the  part  of  individuals  and 
organizations  about  the  types  of 
research  and  demonstrations  that 
should  be  conducted  to  address  these 
major  program  issues.  Therefore,  we 
would  strongly  encourage  individuals 
and  organizations  with  new  and 
iimovative  approaches  to  addressing 
these  issues  to  submit  applications  in 
response  to  this  notice. 

Major  areas  of  interest  include  the 
following: 

•  Examine  iimovative,  alternative 
approaches  to  cost-effective  deUvery  of 
and  payment  for  long  term  care  services, 
including  iimovative  managed  care 
systems. 

•  Better  understand  the  factors 
affecting  State  and  local  area  variations 
in  patient  utilization  of  long  term  care 
services  and  how  these  factors  and 
variations  affect  total  expenditures  for 
long  term  care  services  under  Medicaid. 

•  Develop  more  sensitive  predictors 
(including  functional  assessment 
measures)  of  future  need  for  and  use  of 
nursing  home  and  sub-acute  services, 
partiailarly  among  the  disabled  elderly. 

D.  Agreements  and  Grants 

A.  General 

A  review  of  the  requirements  for 
existing  projects  and  our  expected  FY 
1989  budget  indicates  that 
approximately  $1.5  million  may  be 
available  to  HCFA's  Office  of  Research 
and  Demonstrations  to  fund  new 
cooperative  agreements  and  grants  for 
research  and  demonstration  projects  in 
the  priority  areas  listed  in  section  I. 

Applications  for  cooperative 
agreements  and  grants  may  be         ^»»/ 
submitted  to  HCFA  by  private  or  public 
non-profit  agencies  or  organizations, 
including  State  agencies  tliat  administer 
the  Medicaid  program.  Private  for-profit 
organizations  may  apply  for  cooperative 
agreements  and  grants  (discretionary 
funds)  under  section  1110(a)(1)  of  the 
Social  Security  Act  section  402(a)(1)  of 
the  Social  Security  Amendments  of  1967 
(Pub.  L  90-248),  as  amended,  and 
section  222(a)  of  the  Social  Security 
Amendments  of  1972  (Pub.  L  92-803),  as 
amended. 

B.  Authorities 

Our  authority  for  making  these 
awards  is  based  on  the  foUotving: 

1.  The  Social  Security  Act.  section 
Ilia  42  U.S.C.  1310,  "Cooperative 
Research  or  Demonstration  Projects" 
and  section  1115(a),  42  U.S.C.  1315(a). 
"Demonstration  Projects"; 

2.  The  Social  Security  Act  section 
1875. 42  U.S.C  139511.  "Studies  and 
Recommendations" — ^for  cooperative 
agreements  only — and  section  1881(f).  42 


U.S.C  1395rr(f),  "End  Stage  Renal 
Disease  Experiment  and  Pilot  Projects"; 

3.  Section  402  of  the  Social  Security 
AmendmenU  of  1967  (Pub.  L  90-248).  as 
amended.  42  U.S.C.  1395b-l. 
"Experiments  and  Demonstration 
Projects";  and 

4.  Section  222(a)  of  the  Social  Security 
Amendments  of  1972  (Pub.  L  92-«03),  as 
amended.  42  U.S.C.  I395l>-1  (note). 
"Experiments  and  Demonstration 
Projects". 

In  the  discussion  below,  we  refer  to 
the  Social  Security  Act  simply  as  "the 
Act". 

C.  Regulations 

General  policies  and  procedures  that 
govern  the  administration  of  all 
Department  of  Health  and  Human 
Services  (HHS)  cooperative  agreements 
and  grants  are  located  in  Title  45  of  the 
Code  of  Federal  Regulations  (CFR), 
Parts  74  and  92.  Applicants  are  urged  to 
review  the  requirements  contained  in 
those  regulations. 

D.  Number  and  Size  of  Projects 

Most  awards  range  from  $75,000  to 
$300,000  per  year.  We  also  may  award 
some  projects  for  larger  amounts.  The 
number  of  cooperative  agreements  and 
grants  depends  on  the  availability  of 
funds;  needs  of  projects  that  are 
continuing  from  prior  years;  priority 
interest  areas  established  by  HCFA;  and 
technical  quality  of  applications. 

E.  Duration  of  Funding 

We  fund  projects  for  a  period  of  one 
year  at  a  time  and  may  continue  funding 
on  a  non-competitive  basis,  generally  for 
''up  to  three  years,  if  we  made  the 
original  award  as  a  multiple  year 
project  Continuation  funding  is 
contingent  on  the  availability  of  future 
year  funds,  the  applicant's  ability  to 
meet  prior  year  project  objectives,  and 
the  continued  relevance  of  the  project  to 
HCFA. 

We  treat  applications  that  seek  to 
continue  a  project  for  a  longer  period  of 
time  than  that  stated  in  the  original 
award  as  new  projects.  Thus,  they  must 
compete  for  available  funds,  and  we  will 
review  these  applications  competitively 
along  with  all  odier  new  applications. 

DL  Cooperative  Agreements  and  Grants 
Subject  Matter 

A.  General  Considerations 

The  cooperative  agreements  and 
grants  we  award  are  intended  to  assist 
in  the  resolution  of  major  health 
financing  issues  or  in  developing  new 
methods  for  the  administration  of  HCFA 
pr^rams. 

'The  HCFA  cooperative  agreement  and 
grants  program  focuses  primarily  on 


analyses,  experiments,  pilot  projects 
and  demonstrations  that  provide 
information  useful  for  the  Medicare  and 
Medicaid  programs.  For  FY  1989,  we 
have  identified  a  number  of  areas  where 
specific  information  or  operational 
experience  is  necessary  to  improve 
program  efiectiveness  or  guide  decisions 
anticipated  in  the  near  future.  A  detailed 
description  of  these  priority  areas  is  set 
forth  in  section  I. 

Applications  for  priority  area 
cooperative  agreements  and  grants 
should  be  limited  to  one  priority. 
Applications  that  fit  one  of  the  priority 
areas  will  be  considered  as  solicited. 

B.  Cooperative  Agreements  and  Grants 

The  principal  purpose  of  HCFA's 
cooperative  agreements  and  grants 
program  is  to  stimulate  and  support 
statutorily  authorized  research  and 
demonstration  projects. 

All  cooperative  agreements  will 
include  an  explicit  statement  of  the 
nature,  character,  and  intent  of 
anticipated  Federal  programmatic 
involvement  to  ensure  that  the 
responsibilities  of  both  parties  are 
understood.  Each  cooperative  agreement 
will  incorporate  the  requirements  of  45 
CFR  Part  74  or  92  or  both,  as  applicable, 
among  its  terms  and  conditions. 

Cooperative  agreements  will  not  be 
awarded  to  a  State  Medicaid  agency  for 
section  1115  projects  in  which  only 
waivers  of  Federal  regulations  or  costs 
not  otherwise  matchable  under  section 
1115(a)(2)  are  approved  to  carry  out  a 
demonstration.  "The  instrument  to  be 
used  for  such  an  award  will  be  a  grant 
(without  discretionary  funds)  of  waivers 
and  cost  authorized  under  section 
1115(a)(2). 

Cooperative  agreements  may  be 
awarded  for  section  1115  projects  with 
discretionary  funds,  even  if  waivers  and 
costs  under  section  1115(a)(2)  also  are 
involved.  In  such  cases,  the  cooperative 
agreement  conditions  will  apply  to  the 
entire  operation  and  management  of  the 
project.  Cooperative  agreements  may  be 
used  for  projects  awarded  under  all 
other  authorities  listed  in  section  II.B. 

HCFA  may  suspend  or  terminate  any 
cooperative  agreement  or  grant  in 
whole,  or  in')>art  at  any  time  before  the 
date  of  expiration,  whenever  it 
determines  that  the  awardee  has 
materially  failed  to  comply  with  the 
terms  of  Uie  cooperative  agreement  or 
grant  HCFA  will  promptiy  notify  the 
awardee  in  writing  of  the  determination 
and  the  reasons  for  the  suspension  or 
termination  together  with  the  effective 
date.  In  addition,  HCFA  reserves  the 
right  to  withdraw  waivers  at  any  time  if 
it  determines  that  continuing  the 
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waivers  would  no  longer  be  in  the  public 
interest.  If  a  waiver  is  withdrawn. 
HCFA  will  be  liable  only  for  normal 
close-out  costs. 

C.  Waivers 

Researchers  who  wish  to  conduct 
demonstrations  that  would  require 
Medicaid  rules  to  be  waived  must 
coordinate  their  applications  with  the 
appropriate  State  Medicaid  agency. 
State  of  private  agencies  that  wish  to 
aks  for  Medicaid  of  Medicare  waivers 
are  strongly  encouraged  to  coordinate 
with  researohers  of  research  firms  in 
order  to  ensure  that  the  experimental 
design  and  evaluation  protocol  are  of 
the  highest  qualify. 

1.  Section  lllS(a)  Projects.  Under 
section  1115(a)(1)  of  the  Act  compliance 
with  statutory  Medicaid  State  plan 
requirements  (section  1902  of  die  Act) 
may  be  waived  in  order  to  enable  a 
State  Medicaid  agency  to  carry  out  a 
demonstration  project  that  will  further 
the  general  objectives  of  the  Medicaid 
program. 

Under  section  1115(a)(2)  of  the  Act 
we  may  consider  costs  a  sectioiLlll5(a) 
project  that  otherwise  would  nql 
properly  be  included  as  expenditures 
vmder  the  State  plan  and  thus  subject  to 
Federal  financial  participation. 

Unless  they  are  specifically  waived, 
all  requirements  of  the  Act  the  Code  of 
Federal  Regulations,  and  other 
issuances  ^at  pertain  to  the  Title  XIX 
program  apply  to  a  project  approved 
under  section  1115(a). 

If  a  State  Medicaid  agency  applies  for 
a  section  1115(a)  project  it  should  give 
special  attention  to  the  preparation  of 
the  budget  The  agency  must  provide 
estimates  of  the  cost  or  savings 
attributable  to  the  demonstration 
project  contrasted  with  the  normal 
Federal  program  costs.  That  is,  the 
agency  must  furnish  the  estimated 
yearly  cost  before  waivers,  and  after 
waivers,  for  both  service  costs  and 
administrative  costs.  These  budgets  are 
substantially  more  extensive  thui  the 
budget  for  other  applications  (see 
HCFA-PGX-llA,  Instiiictions  for 
Completion  of  Federal  Assistance 
Application,  for  HCFA-PG-11).  (See 
paragraph  3  below  for  methodology  for 
estimating  costs.) 

If  the  application  is  approved,  the 
quarterly  expenditures  must  be  reported 
to  the  Office  of  Research  and 
Demonstrations  (ORD),  HCFA,  in  the 
form  to  be  designated  in  the  special 
terms  and  conditions  of  approval. 

2.  Other  Waivers.  Waivers  of  the 
requirements  of  titles  XVm  and  XDC  of 
the  Act,  and  of  corresponding  HCFA 
regulations,  may  be  requested  for 
project  conducted  imder  section  222(a) 


of  the  Social  Security  Amendments  of 
1972,  as  amended,  and  section  402  of  the 
Social  Security  Amendments  of  1967,  as 
amended.  The  waivers  requested  must 
relate  to  an  experimental  or 
demonstration  project  that  involves 
changes  in  the  benefit  package  or 
method  of  payment  In  applying  for 
these  waivers  or  changes  in 
reimbursement  or  Federal  financial 
participation,  the  applicant  must  provide 
sufficient  budgeting  information  to 
permit  estimates  of  the  likely  cost  or 
savings  of  the  project  compared  to  the 
normal  Federal  program  costs.  That  is. 
the  application  must  furnish  the 
estimated  yearly  cost  before  waivers 
and  after  waivers,  for  both  program  and 
administrative  costs.  (See  paragraph  3 
below  for  methodology  for  estimating 
costs.) 

If  the  application  is  approved,  the 
awardee  must  furnish  quarterly 
expenditures  in  the  manner  designated 
by  ORD,  HCFA  in  the  special  terms  and 
conditions  of  the  cooperative  agreement 
or  grant 

3.  Methodology  for  Estimating  Gross 
Cost  of  Projects  Involving  Waivers. 
HCFA  will  define  the  methodology  to  be 
used  in  estimating  gross  and  net  waiver 
costs.  A  description  of  this  methodology 
may  be  obtained  by  contacting  the 
individuals  named  at  the  be^nning  of 
this  notice.  This  methodology  is  subject 
to  change  and  apphcants  are  therefore 
instructed  to  ensure  they  are  using  the 
most  current  methodology  for  future 
solicitations. 

IV.  ^ipUcation  Procedures 

A.  Letter  of  Intent 

To  receive  full  consideration, 
potential  applicants  must  submit  a 
letter,  stating  their  intent  to  file  an 
application,  30  days  prior  to  the  closing 
date  of  each  cycle  (see  Vn,  Closing  Date 
and  Times).  At  a  minimum,  this  letter 
must  contain  each  of  the  following: 

1.  Identification  of  the  priority  area  to 

which  the  application  responds. 

2.  Tide  of  the  project 

3.  A  2-3  page  abstract  summtirizing  the 

objectives  of  the  proposal,  the 
hypotheses  and  the  data  to  be  used. 

4.  A  statement  as  to  whether  waivers 

will  be  required. 
Failure  to  submit  a  letter  of  intent  may 
result  in  the  application  receiving  less 
than  full  consideration. 

B.  Application  Forms 

Each  application  must  be  limited  to 
one  priority  area.  The  application  must 
include,  in  the  project  tide  block,  the 
priority  area  title  to  which  the  applicant 
is  responding.  The  priority  area 
designation  also  must  be  clearly  marked 


on  the  outside  of  the  package  or 
envelope.  If  we  determine  a  different 
priority  area  is  a  more  appropriate  area 
for  consideration  of  a  proposal  HCFA 
reserves  the  right  to  change  priority  area 
designation  without  notifying  the 
appUcant 

C.  Criteria  for  Screening  and  Reviewing 

Applications 

1.  Screening  Requirements 

In  order  for  an  application  to  be  in 
conformance,  it  must  meet  all  of  the 
following  requirements: 

a.  Length.  The  applicant  should 
provide  a  brief  (1  or  2  paragraph) 
abstract  summarizing  the  objectives  of 
the  proposal.  A  summary,  not  to  exceed 
5  pages,  of  the  proposed  project  must  be 
included.  This  summary  should  discuss 
the  project  objectives,  hypotheses  to  be 
examined,  data  to  be  used  and  its 
source(s],  model  type(s)  and  structiu«(s) 
to  be  used  in  analyses,  resources 
available  to  conduct  the  project  and 
amount  and  duration  of  support 
requested.  The  narrative  pmlion  of  the 
application  should  be  typewritten 
single-sided,  double-spaced,  and  should 
not  exceed  50  (for  a  research  pn^xMal) 
or  80  (for  a  demonstration  proposal) 
double-spaced  pages,  exclusive  of 
resiunes.  forms,  etc.  AppUcations  should 
neither  be  unduly  elaborative  nor 
contain  voluminous  or  unnecessaiy 
documentation. 

b.  Number  of  copies.  An  original 
signed  application  and  14  copies  must 
be  submitted.  Medicaid  State  agencies 
are  required  to  submit  an  original  signed 
application  and  2  copies. 

a  HCFA  Priorities:  Those  projects 
which  specifically  address  a  priority 
area/topic  stated  in  this  announcement 
will  receive  preference.  Applications 
which  are  determined  by  the  review 
panel  to  be  unrelated  to  die  announced 
HCFA  priorities  will  not  generally  be 
considered  for  funding. 

d.  Titie  XIX  Demonstration  Proposals: 
Demonstration  proposals  involving  the 
Medicaid  program  must  be  submitted  by 
the  single  State  agency  responsible  for 
administration  of  the  Medicaid  program 
in  diat  State. 

Applications  that  do  not  meet  these 
screening  requirements  «vill  not  be 
considered  for  funding/approval  by  the 
review  panels. 

2.  Evaluation  Critena 

Applications  which  meet  the 
screening  criteria  will  be  reviewed  by  a 
technical  review  panel  composed  of  at 
least  three  individuals.  Reviewers  will 
score  the  applications,  basing  their 
scoring  decisions  and  apfMOval 
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recoinmendations  on  the  foUowing 
criteria.  Relative  weights  are  shown  in 
parentheses. 

a.  Project  Methodology/Design:  (40 
Points).  The  application  describes 
specific  plans  for  conducting  the  project 
in  terms  of  the  tasks  to  be  performed.  It 
includes  relevant  information  about:  (i) 
Hypotheses  to-be  tested  (if  applicable): 
(ii)  concise  and  clear  statement  of  goals 
and  measurable/achievable  objectives; 
(iii)  what  the  project  will  do  and  how  it 
relates  to  similar  work  done  in  the  area; 
(iv)  how  the  project  will  be  conducted: 
(v)  data  to  be  collected  (including 
specification  of  data  sources);  (vi)  plan 
for  data  analysis:  (vii)  milestones/ 
phases  in  die  progress  of  the  project 

Specifically,  the  proposal  shodd 
contain  the  following 

(1)  A  dear,  quantifiable  statement  of 
the  project  goals  and  objectives. 

(2)  An  explicit  description  of  the 
research  design,  including  the  questions 
to  be  addressed  and  the  methods  and 
data  to  be  used.  The  methodology  must 
be  well  defined  and  scientifically  valid. 

(3)  If  the  project  is  a  demonstration 
proposal,  the  applicant  should  include 
separate  sections  on  both  the  research 
design  and  the  evaluation  design.  The 
research  design  section  should  include  a 
detailed  description  of  the 
reimbursement  methodology  and  other 
programmatic  changes.  The  evaluation 
section  should  provide  an  indication  of 
the  applicant's  understanding  of  the 
evaluation  issues  and  the  various 
approaches  to  them.  Should  an  award 
be  made,  the  applicant  may  be  required 
to  collect  data  in  a  standardized  manner 
to  facilitate  evaluation  efforts.  HCFA 
will  have  the  option  of  detennining 
whether  the  applicant  or  HCFA  will  be 
responsible  for  the  evaluatioa 

(4)  Demonstrations  must  contain  a 
phase^own/phase-out  plan  that:  (a) 
Ensures  that  Medicare  and  Medicaid 
beneficiaries,  as  well  as  any  other 
project  participants,  are  phased  out  of 
any  special  programs  which  were 
initiated  and  exist  as  reimbursable  or 
covered  health  services  only  under  the 
auspices  of  the  project  or  ensures  that 
plans  are  in  effect  to  provide  other  care 
for  the  project  participants  by  the  date 
the  project  is  scheduled  to  end:  and  (b) 
ensures  that  any  new  payment  methods 
initiated  by  the  project  will  cease  to 
apply  at  the  scheduled  end  of  the 
project  (that  is,  the  project  in  and  of 
itself  caimot  commit  the  Medicare  or 
Medicaid  programs  to  an  indefinite  use 
of  the  payment  methodology  beyond  the 
scheduled  end  of  the  project). 

(5)  The  tasks  and  milestones  must 
clearly  described  and  schedules  and 

.  must  include  a  schedule  of  reports  to  be 
submitted  to  HCFA. 


(Progress  and  Pinaodal  ReporU  as  required 
by  45  CFR  Parts  74  and  92) 

(6.)  The  application  must  contain 
information  specifying  the  availability  of 
the  data  to  be  used,  if  data  are  to  be 
collected,  llie  (^cussion  must  describe 
the  nature  of  the  data  sought  the  sample 
design  and  size,  controls  and 
comparisons  fif  any),  and  the  problems 
that  might  be  encountered  in  collection. 
Data  that  are  collected  under  a  HCFA 
cooperative  agreement  or  grant  must  be 
available  to  HCFA  or  its  agents. 
However,  the  applicant  must  ensure  the 
confidentiality  of  any  personally 
identifiable  information  collected  under 
the  auspices  of  any  HCFA  cooperative 
agreement  or  grant  The  application 
must  contain  detailed  plans  to  protect 
the  confidentiality  of  iH  information 
that  identifies  individuals  under  the 
project  The  plan  must  specify  that  such 
information  is  confidential,  that  it  may 
not  be  disclosed  directiy  oi  indirectiy 
except  for  purposes  directly  connected 
with  the  conduct  of  the  project  and  that 
in  all  cases  where  disclosure  takes 
place,  the  informed  written  consent  of 
the  individual  must  be  obtained. 

(7.)  Projects  that  require  waivers  (for 
example,  those  under  section  1115(a)  of 
the  Act  section  222(a)  of  the  Social 
Security  Amendments  of  1972.  as 
amended,  and  section  402(a).  of  the 
Social  Security  Amendments  of  1967,  as 
amended)  must  define  the  services,  list 
the  waivers,  discuss  the  implications  if 
such  waivers  are  granted,  and  state  the 
effect  on  Federal,  State,  and  local  laws 
as  well  as  the  effect  (beneficial  or 
adverse)  on  individuals  enrolled  in  the 
project 

If  the  project  involves  both  Medicare 
and  Medicaid  waivers,  a  request  for 
Medicaid  waivers  from  the  State  agency 
administering  the  Medicaid  program 
must  be  hicluded  with  the  application. 
Applicants  should  contact  HCFA  for 
further  information  if  questions  arise  in 
these  cases. 

b.  Knowledge/Experience/Capability 
in  Area:  (^Points).  The  application 
describes  the  applicant's  prior 
experience  in  the  area,  or  in  related 
areas.  The  principal  investigator  and 
other  key  staff  are  quaUfied  and  possess 
the  experience  in  this  or  related  areas 
and  the  variety  of  skills  required  to 
produce  final  results  that  are  readily 
comprehensible  and  usable.  The 
application  should  provide  evidence  of 
understanding  and  knowledge  of  prior 
and  ongoing  work  in  the  area.  Specific 
information  also  must  be  provided 
concerning  how  the  personnel  are  to  be 
organized  in  the  project  to  whom  they 
will  report  and  how  they  will  be  used  to 
accomplish  specific  objectives  or 
portions  of  the  project. 


a  Level  of  Effort  (20  Points).  The 
resources  that  will  be  needed  to  conduct 
the  project  are  specified,  including 
personnel,  time,  budget  and  facilities. 
The  staffing  pattern  clearly  links 
responsibilities/levels  of  efforts  to 
project  tasks.  The  project's  costs  are 
reasonable  in  view  of  the  anticipated 
results.  Any  collaborative  effort 
(including  subcontracts)  with  other 
organizations  is  clearly  identified  and 
written  assurances  included  A 
description  by  category  (personnel 
travel,  consultants,  etc.)  of  the  total  of 
the  Federal  funds  required  is  included. 
Funds  are  specified  for  each  budget 
period. 

Specifically,  the  application  should 
contain  the  following: 

(1)  Information  specifying  the 
availability  of  adequate  facilities  and 
equipment  for  the  project  or  clearly  state 
how  these  are  to  be  obtained. 

(2)  The  budget  must  be  developed  in 
detail  with  justifications  and 
explanations  for  the  amounts  requested. 
The  estimated  coats  must  be  reasonable 
considering  the  anticipated  results. 

(3)  Applicants  are  expected  to 
contribute  towards  the  project  costs. 
Generally.  5  percent  of  the  total  costs  is 
considered  acceptable.  No 
demonstration  project  will  be  awarded 
that  covers  100  percent  of  the  project's 
costs.  The  budget  may  not  include  costs 
for  construction  or  remodeling,  or  for 
project  activities  that  take  place  before 
the  applicant  has  received  official 
notification  of  HCFA  approval  of  the 
project 

(4)  For  demonstration  projects 
involving  waivers,  budget  estimates  for 
the  administrative  and  service  costs 
must  be  prepared  in  accordance  with 
the  mediodology  specified  in  nLC.3. 

Waivei^only  applications  also  must 
contain  estimates,  prepared  in 
accordance  with  the  methodology 
specified  in  section  III.C3.  of  this  notice, 
of  the  amount  of  program  and 
administrative  expenditures  that  will 
occur  under  the  waivers  and  a 
comparison  of  these  expenditures  to 
those  that  are  projected  to  occur  in  the 
programs  in  the  absence  of  the  waivers. 

(5)  Each  application  must  include  a 
statement  that  if  the  project  is  awarded. 
the  awardee  will  furnish  quarterly 
expenditures  for  administrative  and 
program- costs  (and  for  demonstration 
projects  involving  waivers,  for  service 
costs)  for  the  project  within  the 
approved  budget  in  the  format  to  be 
specified  under  special  terms  and 
conditions  in  the  cooperative  agreement 
or  grant 

a  Project  Objectives  and  Expected 
Outcomes:  (20  points).  How  closely  do 
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the  project  objectives  fit  those  of  the 
solicitation?  What  is  the  intrinsic  merit 
of  the  research/ study?  The  need  for  the 
project  is  discussed  in  terms  of  the 
importance  of  the  issues  to  be  addressed 
and  the  particular  project  propesdd,  as 
well  as  how  the  proposed  project  builds 
on  and  expands  previous  work  in  the 
area.  The  potential  usefulness  of  the 
anticipated  results  and  expected 
benefits  to  HCFA  and  other  target 
groups,  the  application  should  discuss 
plans  for  utilization  of  the  project's 
results.  { 

V.  Other  Consideration 

A.  Selection  Criteria  for  Funding  New 
Projects 

Although  the  recommendations  of  the 
technical  review  panels  are  a  major 
factor  in  making  the  decision  about  an 
application,  review  scores  and 
recommendations  are  not  the  only 
factors.  The  compatibility  of 
applications  to  HCFA  priorities  as 
judged  by  HCFA  Senior  Staff,  die 
availability  of  HCFA  resources,  and  the 
comments  of  other  HCFA  and 
Department  staff  are  considered  in 
maiking  funding  decisions. 

B.  Other  Requirements 

1.  While  HCFA  does  not  require 
review  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (published  op  July  16, 1982, 47 
FR  30950),  all  applicants  must, 
nevertheless,  determine  whether  review 
by  the  appropriate  State  and  area-wide 
clearinghouse  is  required. 

2.  Applications  approved  by  HCFA  for 
funding  will  contain  a  specific  set  of 
special  terms  and  conditions  that  must 
bie  approved  by  the  applicant  as  a 
condition  of  award,  lihese  include  the 
following: 

a.  The  HCFA  Project  Officer  shall  be 
notified  prior  to  formal  presentation  of 
any  report  or  statistical  or  analytical 
material  based  on  information  obtained 
through  this  cooperative  agreement. 
Formal  presentation  includes  papers, 
articles,  professional  publications, 
speeches,  and  testimony.  In  the  course 
of  this  research,  whenever  the  Principal 
Investigator  determines  that  a 
significant  new  finding  has  been 
developed,  he  or  she  will  immediately 
communicate  it  to  the  HCFA  Project 
Officer  before  formal  dissemination  to 
the  general  pubha 

The  final  report  of  the  project  may  not 
be  released  or  published  without 
permission  from  the  HCFA  Project 
Officer  within  the  first  4  months 
following  the  receipt  of  the  report  by  the 
HCFA  Project  Officer.  The -final  report 
will  contain  a  disclaimer  that  the 


opinions  expressed  are  those  of  the 
awardee  and  do  not  necessarily  reflect 
the  opinions  of  HCFA. 

b.  At  anyphase  of  the  project 
including  die  project's  conclusion,  the 
awardee.  if  requested  by  HCFA,  must 
submit  the  analytic  data  file(s),  with 
appropriate  documentation,  representing 
the  data  developed/used  in  end-product 
analyses  generated  under  the  award. 
The  analytic  file(s)  may  include  primary 
data  collected,  acquired  or  generated 
under  the  award  and/or  data  furnished 
by  HCFA.  The  content  format 
documentation,  and  schedule  for 
production  of  the  data(s)  will  be  agreed 
upon  by  the  principal  investigator  and 
the  HCFA  Project  Officer.  The 
negotiated  Format(s)  could  include  both 
file(s)  that  would  be  limited  to  HCFA 
internal  use  and  file(s)  which  HCFA 
could  make  available  to  the  general 
public. 

c.  At  any  phase  of  the  project 
including  at  the  project's  conclusion,  the 
awardee.  if  so  requested  by  HCFA,  must 
deliver  to  HCFA  any  materials,  systems, 
or  other  items  developed,  refined  or 
enhanced  in  the  course  of  or  under  the 
award.  The  awardee  agrees  that  HCFA 
shall  have  royalty-free  nonexclusive  and 
irrevocable  rights  to  reproduce,  publish 
or  otherwise  use  and  to  authorize  others 
to  use  the  items  for  Federal  Government 
purposes. 

d.  Additional  specific  project 
requirements  may  be  included  in  special 
cooperative  agreement  or  grant 
solicitations. 

3.  Final  Reports 

When  a  project  is  completed,  the 
awardee  must  submit  a  final  report.  As 
a  minimum,  the  report  must  contain  the 
following: 

a.  Identification  of  the  project 
director,  principal  investigator, 
cooperative  agreement  or  grant  number, 
awardee,  and  title  of  the  project. 

b.  Acknowledgement  of  the  support 
received  from  HCFA,  and  a  disclaimer 
to  the  effect  that  the  findings  do  not 
necessarily  refiect  the  opinions  or 
policies  of  HCFA. 

c.  An  executive  summary  (one  or  two 
pages)  that  provides  an  overview  of  the 
project  and  highlights  significant 
findings. 

d.  A  description  of  the  initial 
hypotheses,  objectives,  and  scope  of  the 
project 

e.  An  explanation  of  the  study 
methodology. 

f.  A  discussion  of  significant  findings 
and  demonstration  or  research  results 
(and  the  impUcations  of  these  results,  if 
any). 

On  a  semi-annual  basis  during  the 
course  of  the  project  the  awardee  must 


provide  a  Ust  and  copies  of  all  papers 
presented,  and  of  all  articles,  reports, 
and  other  types  of  publications  that 
result  fiom  the  project  for  inclusion  in  a 
subject  bibliography  system  maintained 
by  the  ORD,  HCFA.  It  is  further 
requested  that  the  awardee  continue  to 
provide  the  updated  information  for  2 
years  after  the  project's  completion. 
The  ORD  Author's  Guidelines  for 
Cooperative  Agreements,  Grants,  and 
Contracts  should  be  used  in  preparing 
the  final  report  This  document  is 
available  on  request  from  the  ORD 
PubUcations  Coordinator.  Room  I-C-9 
Oak  Meadows,  6325  Security  Boulevard. 
Baltimore.  MD.  21207.  (301)  966-6585. 

C.  Multiple  Applications 

The  applicant  must  indicate  when  the 
same  or  a  similar  appUcation  is 
submitted  to  another  HHS  agency  for 
example,  the  Social  Security 
Administration,  the  Office  of  Human 
Development  Services,  or  to  one  of  the 
Pubhc  Health  Service  programs. 

D.  Cooperative  Agreement  and  Grant 
Policies 

Projects  are  funded  through  a 
competitive  process  and  chosen  from 
among  the  applications  submitted  in 
response  to  this  notice.  In  the  case  of 
demonstration  projects,  all  awardees 
are  expected  to  share  directiy  in  the 
costs  of  the  projects.  Normally,  this 
sharing  must  be  at  least  5  percent  of  the 
total  project  costs.  For  section  1115(a) 
projects,  the  amount  that  the  single 
States  agency  will  be  expected  to 
provide  generally  must  be  at  least  5 
percent  of  the  special  Federal  project 
funds.  This  amount  may  not  be  in-kind 
contributions. 

If,  following  review  of  a  proposed 
activity,  HCFA  determines  that  a 
research  or  demonstration  project 
presents  a  danger  to  the  physical  or 
mental  well-being  of  a  participant  of  the 
project  then  Federal  funds  will  not  be 
made,  available  for  that  project  without 
the  written,  informed  consent  oi  each 
participant 

Other  policies  including 
responsibilities,  awarding  and  payment 
procedures,  special  previsions,  and 
assurances  may  be  found  in  45  CFR 
Parts  74  and  92. 

It  is  a  national  poUcy  to  place  a  fair 
share  of  purchases  with  small  minority- 
owned,  and  woman-owned  business 
firms  (45  CFR  Part  74,  appendices  G  and 
H).  DHHS  is  strongly  committed  to  the 
objectives  of  this  policy  and  encourages 
all  recipients  of  its  cooperative 
agreements  and  grants  to  take 
affirmative  steps  to  ensure  such 
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fairaeu.  In  particular,  recipients 
should — 

1.  Place  smalL  minority-owned,  and 

woman-owned  business  firms  on 
bidders'  mailing  lists; 

2.  Solicit  these  firms  whenever  they  are 

potential  sources  of  supplies. 
equipment,  construction,  or 
services; 

3.  Where  feasible,  divide  total 

requirements  into  smaller  needs, 
and  set  delivery  schedules  that  will 
encourage  participation  by  these 
firms;  and 

4.  Use  the  assistance  of  the  Monority 

Business  Development  Agency  of 
the  Department  of  Commerce,  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization.  DHHS.  and 
similar  available  State  and  local 
governmental  agencies. 

VL  Review  of  Applications 

An  independent  review  will  be 
conducted  by  a  panel  of  not  less  than 
three  experts.  The  panel  will  include 
experts  from  both  DHHS  and  the  private 
sector. 
— V   In  some  cases,  there  will  be  at  least 
mie  independent  review  panel  for  each 
priority  area.  An  ORD  chairperson  will 
coordinate  the  panel's  review  but  will 
not  vote.  The  chairperson  will  also 
prepare  the  panel's  recommendation 
(summary  statement]  to  the  Director. 
ORD.  The  panel's  recommendation  will 
contain  numerical  ratings  (based  on  the 
rating  criteria  specified  in  section  IV], 
ranking  of  all  applications,  and  a  written 
assessment  of  each  application.  These 
will  be  summarized  in  a  ranking  and 
approval  list  and  a  matrix  will  be 
prepared  for  each  application.  Where 
the  panel  determines  that  an  application 
is  unrelated  to  the  announced  funding 
priorities,  numerical  ratings  will  not 
generally  be  assigned  to  the  application, 
and  the  application  will  generally  not  be 
considered  for  funding. 

Applicants  may  request  in  writing  a 
copy  of  the  summary  statement  on  the 
review  of  their  application  after  they 
have  received  from  HCFA  the  letter 
announcing  approval  or  disapproval 
Summary  statements  will  be  made 
available  subject  to  the  applicable 
limitations  of  the  Freedom  of 
Information  Act  (5  U.S.C  552],  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.  L],  the  Privacy  Act  (5  U.S.C. 
552a),  and  45  CFR  Parts  5, 5b,  and  11. 

Vn.  Ooeiiig  Dele  and  Tfaiiee 

We  will  process  cooperative 
agreement  and  grant  applicatitnis  once  a 
year  and  make  award  announcements 
approximately  five  to  six  months  after 
the  closing  date.  (While  we  have 
retained  a  separate  waiver-only  cycle. 


we  reserve  the  right  to  defer 
consideration  of  applications  received 
for  this  cycle  until  the  next  general 
solicitation  for  grant/cooperative 
agreement  applications.]  The  following 
closing  dates  apply  for  cooperative 
agreement  and  grant  applications: 

April  3. 1989.  (C.03.] 

(Waiver-only  and  discretionary  funds 
awards] 

Monday.  August  7. 1989  (C.O.B.): 
Waiver-only  applications 

Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  wll  be  "on  time"  if  they  are 
received  on  or  before  the  closing  date, 
or  sent  on  or  before  the  closing  date  and 
received  in  time  for  submission  to  the 
independent  review  group  (see  section 
VI.  Review  of  Applications).  Applicants 
are  cautioned  to  request  a  legible  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  the 
commercial  carrier  or  the  U.S.  Postal 
Service.  Privately  metered  postmaiks 
will  not  be  acceptable  as  proof  of  timely 
mailing. 

Applications  that  do  not  meet  the 
above  criteria  will  be  considered  late 
applications.  Those  submitting  late 
applications  will  be  notified  that  the 
applications  were  not  considered  in  the 
current  competition. 

(Sec  ma  1115(a),  1875,  and  1881(11  of  the 
Social  Security  Act  (42  U.S.C  13ia  1316(a). 
1395U.  130SrT(f):  Motion  222(a)  of  the  Social 
Security  Amendmenti  of  1S7Z  as  amended 
(42  U.S.C.  I395l>-1  (note));  section  402  of  the 
Social  Security  Amendments  of  ltM7,  as 
amended  (42  U.S.C.  1395b-l);  section  803  of 
the  Social  Security  Amendments  of  1083  (Pub. 
L  98-21);  section  806(b)  of  the  Sodal  Security 
AmendmenU  of  1983  (42  U.S.C 
1395x(v)(l)(E)(note)) 

(Catalog  of  Federal  DooiestiG  Assistance 
Programs  No.  13,786  Health  Financing 
Research,  DemonstratioDS  and  Experiments) 

Dated  January  26. 198a 
WiHnLRopat. 

Admuustratar.  Health  Can  Financing 
AdministratJon. 

[FR  Do&  80-2243  FUed  1-31-8S;  8:48  am) 
■NXMO  coot  4i«-et^ 


National  InatttutM  Of  HmNH 

Naoonai  canoar  awuiuia;  HMaiHis  or 
tha  noard  of  gclanllllc  Counaalofa, 
DIvWon  of  Cancar  Biology  and 


Metro  Center,  Bethesda,  Maryland 
20614. 

The  entire  meeting  will  be  open  to  the 
public  on  February  21  bom  8  p  jn.  to 
adjournment  for  discussion  and  review 
of  proposed  upgrade  of  the 
supercomputer  in  the  Laboratory  of 
Mathematical  Biology.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Mrs.  Winifred  Lomsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31.  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5706)  will 
provide  summary  minutes  of  the  meeting 
and  roster  of  committee  members. 

Dr.  Dior  J.  Masnyk,  Deputy  Director, 
Division  of  Cancer  Biology  and 
Diagnosis,  National  Cancer  Institute, 
Building  31,  Room  3A03.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-^251)  will  provide 
substantive  program  information. 

Dated:  January  18, 1980. 
Batty ).  Bevetklge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  89-2258  Filed  1-31-80;  8:45  amj 

MUJNQ  COOe  4t4e-01-M 


National  Cantor  for  Nursing  nasaarch; 
Maatlng  of  tha  National  Cantor  for 
Nursing  Raaoarch:  Staaring  Conwnltlaa 
tor  Via  PMnionai  nursaig  naaaarcn 
Aganda  (SutKonwilttaa  ofttia  National 
Advlaory  Coundl  for  Nursing 


Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  Division  of 
Cancer  Biology  and  Diagnosis,  National 
Canoar  Institnte.  February  21. 1989, 
Hyatt  Regency  Hotel.  One  Bethesda 


Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Steering  (Committee  for  the  National 
Nursing  Research  Agenda,  National 
Advisory  Council  for  Nursing  Research, 
National  Center  for  Nursing  Research, 
February  16. 1989. from 7^0 pm.  to 9:30 
p.m.  at  the  Hyatt  Regency  Hotel.  One 
Bethesda  Metro  Onter,  Bethesda. 
Maryland  20614.  The  specific  meeting 
room  will  be  noted  on  the  meeting 
announcement  board  in  the  hotel  lobby. 

The  meeting  will  be  open  to  the 
public.  The  Agenda  to  be  discussed  will 
include  an  update  on  the  National 
Nursing  Research  Agenda. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

Dr.  Doris  Bloch,  Executive  Secretary, 
Steering  Committee  of  the  National 
Nursing  Research  Agenda,  National 
Center  for  Nursing  Research.  National 
Institutes  of  Health,  Building  31,  Room 
B1C02,  Bethesda.  Maryland  20682.  (301) 
496-0207.  will  provide  a  summary  of  the 
meeting,  roster  of  steering  committee 
membws.  and  substantive  fwogram 
information  u|>on  request 
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Dated:  January  18. 1980. 
Betty  |.  Bevwidfa. 

Committee  Management  Officer,  NIH. 
(FR  Doc  am22S0  Filed  1-31-88: 8:45  am] 

MLUNQ  OOOK  lia>  SI  II 


ruDiic  naann  aarvicv 

Alcohol,  Drug  iUmaa,  and  Mental 


Organlatlon,  FuncUona,  and 
Dalegatlooa  of  Authority 

Part  H.  Chapter  HM.  Alcohol  Drug 
Abuse,  and  hfental  Health 
Administration  (ADAMHA)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Htnnan 
Services  (39  FR  1654.  January  11. 1974. 
as  amended  most  recently  by  52  HI 
26187.  July  13. 1987).  as  amended  to 
reflect  the  reorganization  of  the  National 
Institute  on  Drug  Abuse.  ADAMHA. 

The  reorganization  accomplishes  the 
following:  (1)  Modifies  the  fimctionai 
statement  of  the  immpHiatP  office  of  the 
Director  to  Include  science  poUcy. 
support  for  the  National  Advisory 
Council  on  Drug  Abuse,  minority 
conoems.  and  AIDS  coordination, 
planning,  and  oversight  functions 
transferred  from  the  Office  of  Science 
and  Division  of  Clinical  Research 
respectfveljr;  and  to  transfer  the 
wmkpiace  initiatives,  community 
support  systems  and financingd^ 
abuse  services  from  the  Office  of  die 
Director  (2]  estaUishes  die  Office  of 
Policy  and  External  AfSairs  to  perform 
the  functions  of  external  relations  widi 
professional  assodationa,  the  public,  the 
medical  and  scientific  community, 
legislative  groups,  and  intematioiial 
activities  transferred  from  the 
immediate  Office  of  the  Director  and 
Office  of  Planning  and  Resource 
Management  respectively:  and  (3) 
retitles  the  Office  of  Science  to  the 
Office  of  Extramural  Program  Review 
and  modifies  the  fimctionai  statement  to 
transfer  the  science  policy  functions  to 
the  immediate  Office  of  the  Director,  (4) 
establishes  the  Division  of  Applied 
Research  to  perform  the  workplace 
initiative,  community  support  systems, 
and  fintmdng  of  drug  abuse  services 
functions  transferred  from  the 
immediate  Office  of  the  Director  (5) 
modifies  the  functional  statement  of  the 
Division  of  Clinical  Research  to  transfer 
the  prevention  research  functions  to  the 
Division  of  Epidemiology  and 
Prevention  Research;  (6)  modifies  the 
functional  statement  of  the  Office  of 
Plaiming  and  Resources  Management  to 
reflect  the  transfer  of  the  legistetion 
function  to  the  Office  of  PoUcy  and 


External  Affairs  and  to  iachide  the 
information  resources  management 
functions  of  applications  programming, 
operations,  md  computer  training 
transferred  from  die  Division  of 
Epidemiology  and  Statistical  Analysis: 
(7)  retitles  Ihe  Division  of  Epidemiology 
and  Statistical  Analysis  to  the  Division 
of  Epidemiology  and  Prevention 
Research  and  modifies  the  functional 
statement  to  transfer  the  applications 
ptogramming,  operations,  and  computer 
training  functions  to  the  Office  of 
Manning  and  Resources  Management 
and  to  include  the  prevention  research 
activities  b^ng  transferred  frtMS  the 
Division  of  Qinical  Research. 

Under  Section  HMH,  Or^ganization 
and  Punctions,  is  amended  as  follows: 

Under  the  heading  Office  of  the 
Director  (HMHl),  delete  the  statement 
and  sabetitute  the  following:  (1) 
Provides  leadership,  direction,  and 
policy  in  the  development  of  Institute 
goals,  pricrities,  policies  and  programs 
(including  science  advisory  and 
National  Advisory  Coimdl  on  Drug 
Abuse  functions);  (2)  conducts  and 
coordinates  institutes  interagency 
activities;  (3)  provides  support  to  the 
Institute  in  equal  employment 
opportunity;  (4)  provides  controlled 
correspondence  services  for  the  Institute 
and  (5)  plans,  coordinates,  and  monitors 
all  AIDS  activities. 

Under  die  heading  Office  of  Science 
(HMH12)  delete  tiie  tide  and  statement 
and  substitute  the  following: 

Office  of  Extramural  Program  Review 
(HMH12)  (1)  Provides  advice  and 
guidance  to  die  Director  regarding  die 
Institute's  peer  and  objective  review 
process;  (2]  provides  scientific  analyses 
of  the  Institute's  extramural  reseeirdi 
program,  assessing  the  breaddi  and 
scope  of  the  Institute's  research 
activities;  (3)  administers  the  peer  and 
objective  review  of  all  extramural  grant 
applications;  (4)  administers  the  concept 
and  peer  review  of  all  contract 
proposals:  (5]  administers  the  program 
of  scientific  and  technical  reviews  and 
publications  describing  the  scientific 
discoveries  and  state-of-the-art  reports 
on  drug  abuse  research;  (6)  coordinates 
and  assures  the  development  of  program 
policies  and  rules  relating  to  the 
Institute's  extramural  activities 
including  Institute  responsibility  for 
inquiries  and  investigations  into 
misconduct  in  science;  (7]  coordinates 
Institutes  activities  under  die  Privacy 
Act  including  supervision  of  issuance  of 
Confidentiahty  Certificates;  and  (8) 
administers  Institute  committee 
management  function  under  the 
National  Advisory  Council  Act 


Add  the  functional  statement  for  the 
Office  of  Policy  aztd  External  Affairs 
(HMH14)  (1)  Provides  leadership  for  the 
conduct  of  the  Institute's  intenational 
program;  (2)  conducts  Institute  activities 
for  international  and  domestic 
scheduling  for  psychoactive  drugs;  (3) 
collaborates  with  other  Federal  agencies 
for  physician  prescribing  practices;  (4) 
prepares  briefing  materials  and 
testimony  for  Congressional  hearings, 
and  serves  as  liaison  with  Congress. 
White  House  and  other  si^ficant 
Federal  and  governmental  agencies;  (5) 
prepares  reports,  develops  responses, 
and  provides  information  on  legislative 
efforts,  responds  to  Congressional 
inquiries,  and  analyzes  legislatrve 
proposals  for  the  Director  (6)  advises 
the  Director  on  national  drug  abuse 
policy  issues,  develops  and  coordinates 
policy  and  position  papers  relevant  to 
die  Institute's  mission;  (7)  conducts 
relevant  pubUc  affairs  acti\'itie8,  writes 
scientific  articles,  deals  with  press, 
media  and  related  efforts,  collaborates 
with  a  variety  of  agencies  public  and 
private  to  further  loiowledge  and 
awareness  of  the  Institute,  its  programs 
and  fihdings;  and  (8)  provides  liaison 
with  professional  groups  and  private 
organizations,  coordinates  technical 
assistance  to  odier  governmental 
agencies,  and  coordinates  analytic 
studies  requested  by  other  governmental 
agencies. 

Under  the  heading  Office  of  Planning 
and  Resource  Management  (HMH19) 
delete  the  functional  statement  and 
substitute  the  following: 

Office  (^Planning  and  Resource 
Management  (HMH19)  (1)  Provides  aU 
administrative  and  management  support 
services  to  the  Institute  in  such  areas  as: 
(1)  Financial  planning,  analysis,  and 
management  (b)  administrative 
services,  (c)  personnel  management  (d) 
information  resources  management  (e) 
grants  and  contracts  management 
operational  planning,  and  (f) 
management  analysis;  (2]  develops, 
implements,  and  monitors 
administrative  management  policies, 
procedures,  and  guidelines;  (3)  develops 
and  monitors  the  implementation  of 
program  policies  and  plans,  and 
evaluates  progress  in  meeting 
established  Institute  objectives:  (4) 
develops  data  requirements  pertinent  to 
short-  and  long-range  program  plaiming 
and  develops  Institute's  program 
evaluation  policy;  (5)  administers  the 
Institute's  performance  appraisal  system 
for  all  Institute  employees;  and  (6) 
responsible  for  all  management  and 
administrative  policy  studies,  reports, 
analyses,  and  program  objectives. 
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Add  the  following  functional 
statement  for  the  Division  of  Applied 
Research  (HMHE)  (1)  Conducts 
research  and  evaluation  studies  on  drug 
abuse  in  tlie  workplace,  with  emphasis 
upon  determining  the  nature,  extent, 
consequences,  and  remediation  of  drug 
abuse  within  the  workplace,  and  the 
science  and  technology  of  drug  detection 
methodologies;  (2)  develops  and 
disseminates  research  results  and 
scientific  and  technical  materials, 
guidelines,  and  related  activities  for  the 
public  and  private  sectors  including 
model  programs  and  policies  for  Drug 
Free  Workplace  including  drug  testing 
and  Employee  Assistance  Programs 
components;  (3)  provides  oversight  to  all 
Federal  agency  Drug  Free  Workplace 
,  activities,  manages  the  national 
'  laboratory  certification  program, 
provides  technical  assistance  to  public 
and  private  entities  on  drug  abuse  in  the 
woricplace;  (^develops  tmd  oversees  a 
program  of  research  and  demonstration 
projects  for  the  woricplace  and 
communities,  including  intervention 
approaches,  outreach  activities,  training, 
educational  materials,  information 
dissemination,  resource  identification, 
technical  assistance,  innovative 
techniques  and  strategies  to  reduce  drag 
abuse  and  related  disorders  (ASDS)  in 
the  workplace  and  at  the  community 
level;  (5)  coordinates  and  conducts 
r—research,  demonstration,  and  evaluation 
studies  on  the  organization,  stracture, 
and  financing  of  drug  treatment 
programs  and  delivery  systems,  and  on 
the  cost  benefits  and  cost  effectiveness 
of  drug  abuse  treatment;  (6)  coordinates 
the  development  and  implementation  of 
data  strat^es  for  applied  research 
management  and  related  policy 
development;  and  (7)  publishes  and 
disseminates  applied  research  findings 
and  provides  information  on  financing 
and  coverage  policies  for  drug 
treatment. 

Under  the  heading  Division  of 
Clinical  Research  (HMHC)  delete  items 
(1)  and  (3),  and  add  items  (1)  and  (3)  as 
follows:  (1)  Plans,  stimulates,  develops, 
and  supports  a  broad  extramural 
program  of  basic  and  applied  research 
focusing  on  drug  abuse  treatment;  and 
(3)  supports  clinical  and  other  applied 
research  designed  to  assess  the  efficacy 
of  new  and  existing  treatment 
techniques  to  meet  the  needs  of  both 
active  and  prospective  drug  abuse 
treatment  dients. 

Add  the  following  functional 
statement  for  the  Division  of 
Epidemiology  and  Prevention  Research 
(HMHD):  (1)  Plans,  conducts,  and 
supports  epidemiological  field  studies, 
population  based  research  and  surveys 
on  nature  and  extent  of  drug  abuse, 


consequences  of  drug  abuse,  and 
monitors  emerging  trends  in  drug  abuse: 
(2)  plans,  stimvdates,  develops,  and 
supports  a  broad  based  epidemiology 
research  program  which  includes  field 
studies,  surveys,  and  other  population 
based  studies;  (3)  plans,  stimulates, 
develops,  and  supports  a  broad  based 
research  program  on  prevention,  early 
intervention,  and  evaluation;  (4) 
conducts  ongoing  surveys  and  develops 
analytic  and  assessment  methodologies 
for  surveillance  and  prevention  research 
araas;  (5)  works  cooperatively  with 
States,  federal,  and  other  governmental 
agencies  and  private  organizations  to 
encourage  sharing  of  drug  abuse 
epidemiology  information  and 
prevention  models:  and  (6)  provides 
consultation  and  technical  assistance,  in 
the  areas  of  epidemiology  field  studies, 
surveys,  and  prevention  research  issues. 

Date:  )anuary  24, 19ea 
RoiMclB.WiiidaBi, 

Assistant  Secretary  for  Health. 

[FR  Doc.  89-2317  Piled  1-31-69;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  UanaoMiMnt 

[WY-010-e»-432»-10] 

Worisnd  District  QrszinQ  Advisory 


AOCNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting  of  the 
Worland  District  Grazing  Advisory 
Board. 


:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  meeting  of  the 
Woriand  District  Grazing  Advisory 
Board. 

DATE  March  23,  t980, 10:00  a.m.. 
ADOWtll.  Buroau  of  Land  Management, 
Conferance  Room,  101  South  23rd  Street 
Wcuriand,  Wyoming. 
KM  RNITm  WlfOWMATlOW  CONTACTS 
Darrell  Barnes,  District  Manager, 
Woriand  District  Bureau  of  Land 
Management  P.O.  Box  119,  Woriand, 
Wyoming  82401.  (307)  347-0671. 

suppmwfT  ARV  mmmmation:  The 
agenda  for  the  meeting  will  include: 

1.  Discussion  of  the  Grazing  Advisory 
Board  Qiarter 

2.  Election  of  a  Chairperson  and  a 
Vice  Chairperson 

3.  Update  on  range  improvement 
project  planning. 

4.  Review  of  FY  1988  range 
improvement  projects. 

6.  Review  of  current  Allotment 
Management  Plan  development 


6.  Discussion  and  recommendations 
for  proposed  FY  1990  and  1991  range 
improvement  projects. 

7.  Review  of  District  policy  for 
coordination  with  Grazing  Permittees/ 
Lessees. 

&  Range  Program  Update  for  resource 
areas. 

9.  Opportunity  for  the  public  to 
present  information  or  make  comments. 

The  meeting  is  open  to  the  public 
interested  pesons  may  make  oral 
statements  to  the  Board  during  the 
public  comment  period,  or  file  written 
statement's  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager,  at  the  above  address 
by  March  2a  1989. 

DamOBanis. 

District  Manager. 

January  18, 1989. 

(FR  Doc  89-2282  Filed  1-31-88;  8:48  am] 


NaOOfiM  rSm  IMrVICS 

Nationat  Register  of  Historic  Ptacss; 
Notificstlofi  of  Ponding  Nominstlons 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  21, 1980.  Pursuant  to  S  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  16, 1989. 

Carol  D.  Shall. 

Chief  of  Registration.  National  Register. 

COLORADO 
Pneblo  Coanty 

Sacred  Heart  Church.  1025  N.  Grand  Ave.. 

Pueblo,  88000037 
Sacred  Heart  Orphanage,  2316  Sprague  St., 

Pueblo,  88000038 

CONNECTICUT 
Hartford  County 

Engine  Company  1  Fire  Station  (Fiiehouses  of 

Hartford  MPS).  197  Main  St  and  36  John 

St.  Hartford.  89000025 
Engine  Company  15  Fire  Station  (Firehouses 

of  Hartford  MPS),  8  Fairfield  Ave.. 

Hartford  89000023 
Engine  Company  16  Fire  Station  (Firehouses 

of  Hartford  MPS),  636  Blue  Hills  Ave., 

Hartford.  80000021 
Engine  Company  2  Fire  Station  (Firehouses  of 

Hartford  MPS),  1515  Main  SU.,  Hartford. 

89000022 
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Engine  Company  «  Fire  Station  (Fiieiiausea  of 

Hartford  MPS).  34  Huyshope  Ave.. 

Hartford,  89000020 
Engine  Company  9  Fire  SUtion  (Firehouses  of 

Hartford  MPS).  655  New  Britain  Ave., 

Hartford.  89900824 

FLORmA 
Washington  County 

South  Third  Street  Historic  District  S.  Third 
St  between  Wells  Ave.  and  South  Blvd., 
Chiplqr,  89080046 

GEORGIA 

GreenaCMiDty 

Union  Manufacturiag  Company.  500  Sibley 
Ave.,  Union  Point  89000026 

KENTUCKY 

Mercer  County 

US  Post  Office— Harrodstnirg  (Meroer  County 
MRA).  105  N.  Main  St.,  Harrodsburg. 
89000019 

LOUISIANA 

Madison  Pariah 

Madison  Parish  Courtfaoise,  Jet.  of  US  80  and 
US  65,  Talhilah.  88000044 

MASSACHUSETTS 

UIISIUI  xJuUOlf 

Donaghy,  Thomas,  School.  66  SoitA  St.,  New 
Bedford.  88000041 

Franklin  County 

Orange  Center  Historic  District  Roughly 
iMMinded  by  N.  Main.  E  Main.  E  River,  S. 
Maia  W.  River,  and  W.  Main  Sts..  Orange. 
8S000057 

Hawpwep  Camty 

Belle  and  Franklin  Streets  Historic  District 
77-103  Belle  St  and  240-298  Franklin  St, 
Springfield.  89000039 

PlymoMth  Goimty 

FraiMin  Block.  1102-1116  Main  St.  Brockton, 
88000042 

Worcester  Coimty 

Prescott  Town  House.  MA  32,  Petersham. 
89000043 

MONTANA 

HillCouBty 

Fort  Assinniboine.  County  Rd.  82nd  Ave. 
West  .5  mi.  of  SE  of  US  87.  Havre  vicinity, 
89000040 

NEVADA 

ChurcUll  County 

Harmon  School,  Jet  Kim  Rd.  and  Harmon 
Rd..  Fallon  vicinity.  89000(S5 

NEW  YORK 

Oelawara  County 

Pakataken  Artists  Colony  Historic  District 
NY  28  at  jet  with  Dry  Brook  Rd.,  AikvUle, 
88000046 


NORTH  CASnJNA 
Hendersoo  County 

Aloah  Hotel  (Hendersonville  MPS),  201  3rd 

Ave.  West  Hendersonville.  89000036 
Cedars,  The  fHendersonville  MPS).  219  7th 

Ave.  West.  Hendersonville.  89000033 
Chewning  House  (Hendersonville  MPS).  755 

N  Main  St..  Hendersonville,  89000034 
Clarke-Hefa4>«-D8vidson  House 

(Henderaonville  MP^.  229  5th  Ave.  West 

Hendersonville.  89008031 
Kings— Waldrop  House  (Hendersonville 

MPS).  103  S.  Washii^ton  St. 

Hendersonville,  89000030 
Main  Street  Historic  District  (Hendersonville 

MPS),  Main  St  between  Sixth  Ave.  East 

and  First  Ave.  Bast  Hendersonville, 

89000028 
Seventh  Avenue  Depot  District 

(Hendersonville  MPS).  Seventh  Ave. 

between  Grove  and  Ash,  Hendersonville, 

89000029 
Smith-Williams-Dorfaam  Boarding  House 

(Hendersonville  MPS).  247  Stii  Ave.  West 

Hendersonville.  80000032 
Waverly.  The  (Hendersonville  MPS),  783  N. 

Main  St,  Hendersonville.  89000035 

OREGON 
Baker  Coamty 

St  Elizabedi  Hospital  (Old).  2366  Fonrdi  St, 
Baker.  88800047 

Cro(diCounty 

Elliott  Marian  RewL  House,  305  W.  Fint  St. 
Prinevitte.  68008040 

Gilliam  County 

Baiker.  S.  B.,  Building.  333  S.  Main  St. 
Condon,  88000053 

Lake  County 

Watson,  John  N.  and  Cornelia,  House,  5  M.  H 
St..  Lakeview.  89000051 

Marion  County 

St  Pierre,  Edward  W.,  House.  2425  Eola  Dr., 
Salem  vicinity.  89000050 

MuitDonuh  Coanty 

Gaston.  Joseph,  House,  1960  S.W.  Sixteenth 
Ave..  Portland,  88000052 

Polk  County 

Independence  Historic  District  Roughly 
bounded  by  Butler.  Main.  G,  and  Ninth  Sts., 
Independence.  89000048 

Sherman.  Eleanor.  House.  175  N.  Craven  St„ 
Monmouth,  88000054 

VEItMONT 

Windsor  County 

Sumner.  David.  House,  US  5,  Hartland. 
89000027 

WISCONSIN 

Kewaunee  County 

Saint  Lawrence  Catholic  Church.  )ct  of  WI 
163  and  County  Hwy.  J.  Stangelville, 
89000056 

(FR  Doc.  89-2320  Filed  1-31-89:  6:45  am] 

BILUNO  CODE  «S10-7*-H 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  837-TA-279] 

Certsin  Plastic  UgM  Duty  Screw 
Anchors;  IssMsncs  of  Gsosral 
Exclusion  Order 

AOENCV:  U.S  faitemational  Trade 
Commission. 

action:  Notice. 


:  Notice  is  hereby  given  Aat 
the  U.S.  International  Trade 
Commission  has  issued  a  general 
exclusion  order  under  19  U.S.C.  1337(d) 
to  prevent  the  unauthorized  importation 
into  the  United  States  of  certain  plastic 
li^t  duty  screw  anchors,  or  packaging 
aiul  literature  for  such  screw  anchors, 
that  infringe  claim  1  of  U.S.  Letters 
Patent  3,651.734  (the  734  patent)  or  U.S. 
Trademark  Registration  No.  1.248.999 
(the  '999  trademarii). 


:  Copies  of  die  Commission's 
general  exclusion  order,  the  Commission 
Opinion  on  remedy,  the  public  interest 
and  Ixmding.  and  all  other 
nonconfidential  docxmtents  on  the 
record  of  the  above-captioned 
investigation  are  available  for 
inspection  during  official  biuiness  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112.  Washington.  DC  20436.  telephone 
202-252-1000. 


i^TKM  OONTACTt 

Mitchell  W.  Dale,  Esq..  Office  of  the 
General  Counsel,  VS.  International 
Trade  Commission,  telephone  202-252- 
1087.  Hearing-impaired  individuals  are 
advised  that  information  on  the 
aforesaid  general  exclusion  order  and 
the  subject  investigation  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1805. 


(TWN:  As  a 

result  of  the  subject  investigation,  the 
Commission  determined  that  the 
unauthorized  U.S.  importation  and  sale 
of  the  subject  plastic  light  duty  screw 
anchors  violates  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337).  See  FR  2298 
(Jan.  27, 1968);  53  FR  20190  (June  2, 1988); 
53  FR  40138  (Oct.  13, 1988);  53  FR  51328 
(Dec.  21, 1988).  The  Commission 
accordingly  solicited  written 
submissions  from  the  parties  to  the 
investigation,  other  Federal  agencies, 
and  interested  members  of  the  public  on 
the  issues  of  remedy,  the  public  interest 
and  bonding.  See  53  FR  51328  (Dea  21, 
1988).  The  only  submissions  the 
Commission  received  were  those  filed 
by  the  parties.  After  considering  the 
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parties'  submissions  and  examining  the 
record  developed  during  the 
investigation,  the  Commission 
determined  that  the  appropriate  remedy 
for  the  violation  of  section  337  found  in 
this  investigation  consists  of  a  general 
exclusion  otdm  prohibiting  the 
importation  of  plastic  light  duty  screw 
anchors  which  infringe  claim  1  of  the 
734  patent,  except  where  such 
importation  is  licensed  by  the  patent 
owner,  and  the  importation  of  packaging 
(whether  or  not  such  packaging  contains 
plastic  light  duty  screw  anchors)  and 
Uteratiire  containing  depictions  which 
infringe  the  '999  trademark,  except 
where  such  importation  is  licensed  by 
the  trademaric  owner.  The  Commission 
also  determined  that  the  public  interest 
considerations  listed  in  subsection  (d)  of 
section  337  do  not  preclude  issuance  of 
a  general  exclusion  order  and  that  while 
the  order  is  under  review  by  the 
President  pursuant  to  subsection  Q)  of 
the  Tariff  Act  of  1930  as  amended  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (102  Stat  1213  (Aug.  23. 
1988)).  the  exchided  articles  will  be 
entiUed  to  enter  die  United  States  under 
a  bond  in  the  amount  of  366  percent  of 
the  articles'  entered  value. 

The  authority  for  the  aforesaid 
Commission  determinations  and  the 
general  exclusion  order  is  contained  in 
subsection  (d)  of  the  Tariff  Act  of  1930 
(19  U.S.C  l^d)).  and  in  subsection  ()) 
of  section  337  of  the  Tariff  Act  of  193a 
as  amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (102  Stat 
1213  (Aug.  23. 1988)),  and  in  interim 
1 210.56  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (S3  PR 
33072.  Aug.  29. 1988). 

By  order  of  the  Commiuion. 
baued:  lanuary  27, 1980. 

iR.MaMia. 


Secnlaiy. 

[FR  Doc  8»-23M  Flkd  1-31-88: 8:45  un] 


IlnweeHQaaons  Nee.  701-TA-aM  (RnaO 
7*1-TA-400  and  40-404  (RnaOl 


TiMnnottattealy  Conlrol«d  ApplanM 
Plugs  And  InlwiMl  Pralw  TIm  iiiutlali 


DeterminatkHM 

On  the  basis  of  the  record '  developed 
in  the  Bobiect  investigations,  the 


>  Hm  iMMd  Is  ddlaad  IB  1 107  JP)  of  &• 
CoMBiiiin'i  RalM  of  Ftadlca  and  ProMdiirt  (IS 

cnmam- 


Commission  unanimously  determines, 
pursuant  to  section  705(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671d(b))  and 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.a  ie73d(b))  (the  act),  tiiat  an 
industry  in  the  United  States  is  not 
materially  injured  or  tiireatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Canada.  Japan.  Malaysia, 
and  Taiwan  of  theimosUtically 
controlled  appliance  plugs  and/or 
internal  probe  thermostats  provided  for 
in  subheadings  9032.10.00, 9032.20.00. 
9032.89.8a  9032.g0.8a  and  9033.00.00  of 
tiie  Harmonized  Tariff  Schedule  of  the 
United  States  (tiiese  products  were 
previously  provided  for  in  item  711.78  of 
die  Tariff  sichedules  of  Uie  United 
States),  that  have  been  found  by  the 
Department  of  Commerce  to  be 
subsidized  and  sold  in  die  United  States 
at  less  dian  fair  value  (LTFV). 

Background 

The  Commission  fautituted  these 
investigations  effective  July  22. 198a 
and  September  28, 1988.  following 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  diermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
from  Taiwan  were  being  subsidized 
within  the  meaning  of  section  701  of  the 
act  (19  U.S.C  1871)  and  that  such 
products  from  Canada.  Japan.  Malaysia, 
and  Taiwan  were  being  sold  at  LTFV 
within  the  meaning  of  section  731  of  the 
act  (19  U.S.C  1673).  Notice  of  die 
institution  of  the  ODramission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notices  in 
die  Office  of  die  Secretary,  U.S. 
International  Trade  Commission. 
Washington.  DC  and  by  publishing  die 
notices  in  die  Federal  Register  of  August 
17. 1988  (53  FR  31115)  and  of  October  19. 
1988  (53  FR  40973).  The  hearing  was  held 
in  Washington.  DC.  on  December  15, 
1088.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  at  by  counsel 

The  Commission  transmitted  its 
determinations  in  diese  investigations  to 
the  Secretary  of  Commerce  on  January 
25. 1980.  The  views  of  die  Commission 
are  contained  in  USTTC  Publication  2152 
Qanuary  1988).  entitled 
"Thermostatically  Controlled  Appliance 
Plugs  and  Internal  Probe  Thermostats 
Therefor  bom  Canada,  lapc  \  Malaysia 
and  'Taiwan:  Determinations  of  the 
Commission  in  Investigations  Nos.  701- 
TA-292  (Final)  and  731-TA-400  and 
402-404  (Final)  Under  die  Tariff  Act  of 
193a  Together  Widi  die  Information 
Obtained  in  the  Investigations." 


By  order  of  the  Commission. 
KaniMlii  R.  MaMMi, 
Secretary. 

Issued:  January  27, 1980. 
[FR  Doc.  80-2355  FUed  1-31-80: 8:45  am] 


Ilnvesligaliofi  Na  TA-1S1(b)-14] 

ProbabI*  Economic  Effoct  on  U.S. 
IndiMtriM  And  Consumors  of 
ModMcatlon  of  U.8.  Tariffs  And 
Modincatlon  or  Ramoval  of  Cartain 
UANontartffI 


AQCNCV:  United  States  International 
Trade  Commission. 

ACnow  Notice  of  receipt  of  list  of 
articles  from  die  U.S.  Trade 
Representative  (USTR)  which  may  be 
considered  for  U.S.  duty  modification; 
clarification  of  advice  requested  by  the 
USTR  on  cerUin  U.S.  imports  from 
LDDCs  and  CBERA  countries; 
cancellation  of  the  Commission's  public 
hearings  in  New  Orleans.  LA  and 
Miami.  FL  and  change  in  location  of  the 
hearing  in  New  York  Qty. 

•MMMRV:  In  his  letter  to  the 
Commission  of  January  11. 198a  the 
USTR  provided  notification  of  articles 
which  may  be  considered  in 
international  trade  negotiations  and  for 
which  the  Commission  would  provide 
the  advice  to  the  President  requested  in 
the  USTR's  letter  to  the  Commission  of 
December  22. 1988.  The  USTR  published 
notice  of  such  articles  in  the  Federal 
Register  of  January  17, 1989  (54  FR  1810). 
As  noted  in  the  USTR  notice,  die 
-dutiable  articles  listed  in  annex  A.  for 
which  die  existing  rate  of  duty  is  not 
more  than  5  percent  ad  valorem  (or  ad 
valorem  equivalent),  may  be  considered 
for  continuance,  reduction,  or 
elimination  of  existing  United  States 
duties,  whereas  all  other  dutiable 
articles  may  be  considered  for 
continuance  or  reduction  of  existing 
duties.  Upon  request  a  copy  of  both 
USTR  letters,  including  enclosures 
thereto,  and  an  annotated  Commission 
list  of  the  dutiable  articles  of  5  percent 
or  less  included  in  annex  A  (showing  for 
each  of  the  HTS  subheadings  the 
applicable  column  one  ad  valorem  rates 
of  duty,  or  its  ad  valorem  equivalent 
and  ■  brief  product  description]  may  be 
obtained  from  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SWn  Washington.  DC  20436  (202- 
252-1000). 

The  original  notice  of  the 
Commission's  institution  of  investigation 
and  scheduling  of  public  hearings  was 


Faderal  Regbte^  /  Vol  54.  No.  20  /  Wedneaday.  Febroary  1.  1989  /  Notices 


5157 


published  in  the  Federal  Ragistar  on 
December  3a  1988  (53  FR  53077). 

The  Commission's  original  notice 
indicated  that  the  Commission  would 
not  provide  advice  with  respect  to  the 
effect  of  providing  immediate  duty-free 
treatment  for  textiles  and  apparel  of 
LDDC's  as  a  group  and  CBERA 
countries  as  a  group.  The  Commission 
will  provide  such  advice. 

The  public  hearings  scheduled  for      > 
New  Orleans.  LA  on  February  1, 1989, 
and  Miami.  FL  on  February  3, 1988.  have 
been  cancelled.  Also,  the  location  of  the 
public  hearing  to  be  held  Monday, 
March  13, 198a  in  New  Yoric.  NY,  has 
been  moved  to  One  World  Trade 
Center.  106di  Floor,  New  York.  NY 
1004a 

In  his  letter  of  December  22, 198a  die 
USTR  indicated  that  he  would  request 
advice  on  the  modification  or  removal  of 
certain  U.S.  nontariff  measures  (NTVs) 
which  have  been  requested  informally 
by  other  governments  in  the  context  of 
woric  in  ^e  Uruguay  Round  Negotiating 
Group  on  Nontariff  Measures.  The  USTR 
indicated  that  he  would  provide  a  list  of 
such  measures  to  the  Ccmimission  inb 
the  near  future.  In  his  letter  of  January 
11, 1989,  die  USTR  stated  diet  die  list  of 
NTM's  will  require  further  evolution  in 
the  negotiations  and  that  USTH  officials 
will  be  in  contact  widi  the  Ommission 
at  a  later  date  concerning  these  NTM's. 
Upon  notification  to  the  Commission  of 
die  list  of  NTM's.  the  Commission  will 
issue  in  the  Federal  Ra^btar  an 
appropriate  notice  of  sudi  action. 

By  order  of  tlie  Commission. 
Kannedi  R.  Mason.' 
Secretary. 

Issued:  January  26, 1980. 
[FR  Doc  80-2287  Filed  1-31-60;  8:46  am) 


INTERSTATE  COMMEffCE 
COMMISSION 

(Docket  Na  AB-290  (SuMto.  4SX)] 

Cantral  of  Qaorgia  Ralroad  Co4 
Abandonmant  ExampUon  of  Ral  Una 
Batwaan  Hurtaboro  and  Troy,  AL 

AOCNCV:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

SUSHSAIIY:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
10903.  et  sag.,  the  abandonment  by 
Central  of  Georgia  Railroad  Company  of 
45.96  miles  of  rail  line,  between 
Hurtsboro  and  Troy,  AL,  and 
additionally,  4.53  mUes  of  side  track. 


subject  to  standard  labor  protective 
conditions. 

dates:  Provided  no  formal  esqiression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  wiU  be  effective  on  March  a 
1989.  Formal  expressions  of  intent  to  file 
an  offer  *  of  financial  assistance  tmder 
49  CFR  1152.27(c)(2)  must  be  filed  by 
February  13, 1980  petitions  to  stay  must 
be  filed  by  Febnuiry  21, 198a  and 
petitions  for  reconsideration  must  be 
filed  by  March  3. 1989.  Requests  for  a 
public  use  condition  must  be  filed  by 
February  13. 198a 

ADWltSSasi  Send  pleadings,  referring  to 
Docket  No.  AB-290  (Sub-No.  49X).  to: 

(1)  Office  of  the  Secretaiy,  Case  Contrd 

Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Richard  W. 

Parker,  Norfolk  Soudiem  Corporation, 
One  Commercial  Place,  Norfolk.  VA 
23510-2191. 

FOR  RMTHBI  IWrOWMATIOII  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired:  (202)  Z7S- 
1721J 

SWnCMCNTARV  MTORMMTMN: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purdiase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pidc  np  in  person  from:  Dynamic 
Concepts.  Inc.  Room  222a  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  die 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  January  24, 1980. 

By  die  Commission,  diairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamlwley.  and  Fhillipa. 
NocalaR.McGM. 
Secretary. 
[FR  Doc  80-2283  Filed  1-31-80;  8:45  amj 


[Ffeianee  Docket  Na  S1321] 

rwcono  isonnaaai  naaway,  inc.}^ 

*  nfM^aJM.*—  AaA^  ffc«,  ■■^M.»—  -*  f  --a-l-■ 
Ac<^ulB^lon  Anfl  opsfaBon  otcanaai 

rropany  or  Air  rrooucia  ana 

Chamicaia,  Inc. 

AQCNCV:  Interstate  Commerce 

CiHnmission. 

action:  Notice  of  exemption. 

SUSMNARv:  The  Interstate  Commerce 
Commission  exen^its  under  49  U.S.C. 
10505  from  the  prior  approval 
requirements  of  40  U.S.C  11343.  et  seq.. 


the  acquisition  and  operation  by  Pocono 
Northeast  Railway,  In&  of  a  0.6-mile  line 
of  railroad  between  milepost  OJ)  and 
milepost  0.6  in  Wilkes  Barre,  PA,  subject 
to  standard  labor  protective  conditions. 
DATCS:  This  exemption  will  be  effective 
on  March  3, 1989.  Petitions  to  stay  must 
be  filed  by  February  13,  lOea  and 
petitions  for  reconsideration  must  be 
filed  by  February  21, 1969. 

ADORCSSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31321  to: 

(1)  Office  of  the  Secretaiy,  Case  Control 

Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

(2)  Petitioner's  representative:  R.  Lawrence 

McCaffeiy.  Jr.,  Weiner,  McCaffery. 
Broadsky  ft  Kaplan,  P.C  1350  New  York 
Avenue,  NW.,  Suite  SOa  Washington,  DC 
20006-4797.      * 

FOR  RIRTHER  INTORMATION  CONTACT: 

Joseph  R  Dettmar,  (202)  275-7245. 

JIDD  for  hearing  impaired:  (202)  27S- 
1731J 

Additi<mal  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call. 
or  pidc  iq>  in  person  frxnn:  Dynamic 
Concepts,  Inc..  Rocmi  222a  Interstate 
Commerce  Commission  Budding, 
Washington,  DC  20423,  telephone:  (202) 
28»-4357/435a  [Assistance  for  die 
hearing  impaired  is  evailaUe  tiirou^ 
TDD  services  (202)  275-1721J. 

Decided:  January  23, 1980. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Simmons,  Cammissiooers 
Andre,  Liqmboley,  and  Phillips. 

Notela  R.  MoGae, 

Secretary. 

[FR  Doc  80-2282  Filed  1-31-80;  8:45  am) 


DEPARTMENT  OF  JUSTICE 
imig  BnTorvamafn  Maranwuauun 
[Docket  Na  BS-40] 
Lou's  Pbarmacy.  PMadakMa.  PA: 


*  See  Exempt  of  Rail  Line  Abandonment    Offer$ 
ofFinan.  Atsitt,  4  LCCSd  161  (ISST),  and  final 
rule*  publiahMi  in  die  fmimA  Ragislw  oa  December 
22. 1967  (52  FR  4SMCM844S). 


Notice  is  hereby  given  diet  on  January 
13. 198a  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Lou's  Pharmacy,  an  OrAet  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  DEA  Certificate  of 
Registrhtion.  AL304170a  and  deny  any 
pending  applications  for  renewal 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  lot 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration. 
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notk*  U  1m>^  |iv«ii  thai  a  hMriag  in 
thia  mattarwiM  b«  held  oa  Toaaday. 
February  7, 1880,  commwidngat  UcSe 
ajk.  at  tha  Federal  Mine  Safety  and 
Health  Review  romiaieeion  1730  K 
Street.  NW^  8th  Floor  Courtroom. 
Washington.  DC 

Dated  lanaary  2&  1M8^ 
lohaCLawa, 

Adminfatntor.  DnigEaforcammt 
Admiaittntiou.  y 

[FR  Doc.  8B-3302  Nwl  lr-31-aSl  1:45  M^ 


ll^^^^^H^^i  V^^a*  ^fm^^^^m% 


Notice  is  hereby  given  that  on  June  15, 
1B87,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Donald  Morton  Stevens,  M.D.. 
an  Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administratiott 
should  Bot  revoke  yon  DEA  Certificate 
of  Registration.  AS3014680,  and  deny 
any  pending  aeplications  for  renewal. 

TUrty  day*  having  elafiaed  since  the 
said  Order  to  Show  Caose  was  received 
by  Respondent,  and  written  request  for 
a  heariiu  having  been  filed  with  die 
Drug  BDrorcement  Adndaistration. 
Kbtice  la  hereby  givaa  thai  a  healing  in 
this  matter  will  be  held  on  Toasday, 
February  7, 198B,  coramandng  at  UkOO 
a.m..  at  tha  Fedwal  Energy  Regulatory 
Commisaion.  Coorttoom  B,  Seeend 
Floor.  825  N.  Capital  Street.  NE. 
Washington,  DC 

Dated:  fanuary  28, 1968. 
johnCLnra. 

Adntinutrator,  Drug  Enf^nuamtt 
Adminittntion. 

pnR  Doc  88-2303  Filed  1-31-88;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMAMTlEa 


AOBNCV:  National  Endowment  for  the 

Humairitieai, 

action:  Nbtka  of  ouatinga. 


:  Pursuant  to  die  pcovisiooa  of 
the  Advisory  Cammiitaa  Act  (PuU  L  83- 
463.  as  amandad),  notice  is  hereby  given 
that  the  fallowing  meeting*  of  the 
Humanitias  Panei  will  be  held  at  the  Old 
Post  Office.  1100  Pennsylvania  Avenue. 
NW..  Washington.  DC  20506. 
KM  wmxmm  mwmimatioii.  Stephen). 
McGleary.  Advisory  Committee 
ManageaMMt  OAcar.  National 
EndowBenl  foe  the  Humaaitiea. 


WashiBgtoa.  DC  20608;  tekplMooe  208/ 
786-0322. 

iuppuanmiirr  MMMWumoNc  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discoseion.  evahiation 
and  recommendation  on  ap^eations  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1805,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grcmt  appiicants.  Because  the  proposed 
meetings  wiO  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  Bnancial  information 
obtained  firom  a  person  and  privileged 
or  confidential;  (2]  information  of  a 
personal  natuia  the  disclosure  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  siyiificantly  frustrate 
implementation  of  proposed  agency; 
pursuant  to  authority  granted  ma  b^  tha 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  die  pnbtic  pursoant  to 
subsection*  (c](4).  (6)  and  (9X^  of 
sactkn  562b  of  Title  5,  United  States 
Code. 

(1)  Date:  February  17, 1989i 

Tkae:  8:30  a.m.  to  5:00  p.m. 

Aoojn.*41S. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Access 
and  Tools  category  in  the  fields  of 
Linguistics  and  Lexicography,  submitted 
to  the  Division  of  Reeench  Programs, 
for  projects  beginning  after  July  1, 1988. 

(2]  Date:  February  23. 1980. 

Time:  8:30  a.m.  to  5K)0  pan. 

Room:  315. 

Pngnm:  This  meeting  wiff  review 
apphcations  for  Elementary  and 
Secondary  EducaUon,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  July  1, 1989. 

(3)  Z7b£a.' February  27, 1989. 

Time:  8:30  a.m.  to  SKX)  p.ai. 

Room:  315. 

Program:  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  U.S.  History  and 
Political  Science,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1989. 

(4]  Date:  Fehcwvy  28, 1908. 

Time:  8:30  a.m.  to  5:68  p.m. 

Room:  316. 

Pro-am:  This  meeting  wiB  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to  the 


DiviaioB  of  Education  Programs,  for 
projects  beginning  after  )«ly  1. 190ft 
StepbeB  |.  Mcdeery, 

Advisory  Committee  Management  Officer. 
[PR  Doc  88-2318  inied  1-31-80: 8:45  ami 

BlUJHa  coot  7SW-SV4I 

mating;  Uteratuf  Adwiaory  9uoak 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Audience  Development 
Section]  to  the  National  Council  on  the 
Arts  will  be  held  on  February  18-17, 
1989  from  9:00  a.m.-5:30  p.m..  and 
February  18, 1986  from  10:00  ajB.'12:00 
p  JA.  in  Room  M-14  at  die  Nancy  Hanks 
Center.  1100  Pemisyhfania  Avenue  NW., 
Washington.  DC  20506. 

A  portion  of  tliis  meeting  will  be  open 
to  the  pubUc  on  February  18, 1980  from 
10:00  a jn.-12:00  pjn.  The  topics  for 
discussion  will  be  guidelines  and  policy 
issues. 

The  remaining  sessions  of  this 
meeting  on  Febniary  10-17, 1909  from 
9:00  a.m.-5:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evahiation, 
and  recommendation  on  applications  for 
fintmcial  assistance  under  tlie  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 198a  these  sessions  will  be 
closed  to  the  pubBc  pursuant  to 
subsection  (c)(H  (6)  •oA  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disabihty.  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  <teys  prior  to  the 
meeting 

Further  hiformation  with  reference  to 
this  meetii^  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  caR  202/682-5433. 
January  27, 1989. 
Yvonne  M.  SaUnsv 

Diractor,  CoanciJ  and  Panel  Operations, 
National  Endowment  for  the  Arts.    ' 

[FR  Doc  88-2322  Filed  l-ai-aOi  8:46  am^ 
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MMting;  VlatMi  Arts  Advtoory  Panol 

Pursuant  to  section  10(a)(2)  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (GSA  Art  and 
Architecture  Section)  will  be  held  on 
February  16, 1989,  from  10:00  a.ni.-12:00 
noon  at  the  Federal  Building.  300  N.  Los 
Angeles,  Room  3134,  Los  Angeles,  CA 
90012. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  be  artists 
proposals  for  the  Los  Angeles  Federal 
Building  Project 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  ^dowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202-682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  662-5433. 
January  27, 1989. 
YvaiiiMM.8aliine. 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-2323  Filed  1-31-88;  8:45  am] 

aiLUNQ  COOC  7887-*1-ll 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commltta*  on  RMCtor 
Safeguards  SubcommittM  on  Safety 
and  Research  Program;  Meeting 

The  ACRS  Subcommittee  on  Safety 
Research  Program  will  hold  a  meeting 
on  February  8, 1989,  Room  P-114.  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  foUows:  Wednesday,  February  8, 
1989—8:30  a.m.  until  l.i)Op.m. 

The  Subcommittee  will  discuss  the 
ongoing  and  proposed  NRC  Safety 
Research  Program  and  budget 

Oral  statements  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  tiiose 
portions  of  the  meeting  when  a 
transcript  is  being  kept  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 


statements  should  notify  the  ACRS  Staff 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  yfho  may  be 
present  may  exchange  prelimhiary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  Staff  member,  Mr. 
Sam  Duraiswamy  (telephone  301/492- 
9522)  between  7:30  ajn.  and  4:15  pjn. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
schooled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc,  which  may 
have  occurred 

Date:  January  25, 1988. 

Mmton  W.  Ubaridn. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc  88-2298  Filed  1-31-89;  8:45  am] 
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BhweeMy  Notice  AppNcattons  and 
Amendments  to  Operating  Licenses 
Involving  No  SHpdflcant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P,L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  PX.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  Ucense  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  fi:om  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
30, 1988  through  January  12, 1988.  The 


last  biweekly  notice  was  published  on 
January  11. 1980  (54  FR  1018). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACnJTY  OreRATlNG  UCEN»  AND 
PROPOSED  NO  SIGNmCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNTTY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  acddait  from 
any  accident  previously  evaluati^  or  (3) 
involve  a  significant  reducticm  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  malring  any  final 
determination  llie  Commission  wiD  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  PubUcations 
^anch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Fadetal  Ragistar 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  PhilUps 
Building,  7920  Norfolk  Avenue. 
Bethesda,  Maryland  from  7:30  ajn.  to 
4:15  p  jn.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sti«et  NW.. 
Washington,  DC  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  3, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendbient  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  die 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 


sin 


Padaral  Ragirter  t  Vot  54s  No.  »  /  Wednesday.  Pebraary  T.  19W  /  Notices 


with  Itw  Conunitsioa't  "Rules  of 
Practice  for  Domestic  Licensiag 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  tor  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  wHl  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
lortfa  with  particui.irity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  spetirically  enpluin  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
pelitioner'a  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property.  BnanciaL  or  other  interest  in 
the  proceeding:  and  (3|  the  poesibi* 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  iaterest  The  petition  should 
hIso  identify  the  specific  aspect^s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene 
Any  persoa  who  has  fded  a  petition  for 
Inave  to  intervene  or  who  has  been 
iidmitte^as  •  putty  auqr  amend  (be 
petition  without  m^uuating  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
peMioB  must  satisfy  the  specificity 
requirements  described  nbove. 

Not  later  than  Tifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceediag.  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  centeations  which  are  sought  to  be 
litigated  i*  the  matter,  aful  the  bases  lor 
each  coulention  set  forth  with 
reasonable  spedficity.  Contentions  shall 
be  limited  to  matters  wtthin  the  scope  of 
the  ■■wndwnt  under  consideraties.  A 
petitioner  who  fails  to  Ble  suck  ■ 
supplement  which  satisBes  these 
requirements  with  respect  to  at  least  one 
contention  wiA  not  be  permitted  to 
participate  as  a  party. 

Those  permiltad  to  intervene  become 
parties  to  the  proceeding,  subiect  to  any 
limitations  in  the  order  granting  leeve  to 
intervene,  and  have  the  opporluniljr  to 
paitidpnte  fatty  in  the  cowhKt  of  the 
hearing  including,  thr  wfym  haiity  to 
present 
wi 


IT  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  (he  issue  of  no 
significant  hasards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  tite  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  considerdtion.  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commissfon  wilT  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  fhial  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  ceruider  alt 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  lake  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Comnnasaoa.  \iS. 
Nuclear  Regulatory  Commission, 
Washington,  IX:  20555,  Attention: 
[)odieting  and  Service  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  dajrs  of  the 
notice  period,  it  is  requested  that  the 
pebtiener  promptly  so  inform  the 
Commission  by  s  toll-free  telephone  caU 
to  Western  Union  at  1(800)  32S-«000  fm 
Missouri  l-(aQO)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  identification  Number  3737 
and  the  following  message  addressed  to- 
[Pro/ect  Director):  petitioner's  name  and 
tdephooe  number,  date  petition  was 
naihd;  plant  oanie:  and  publication 
daSe  and  page  number  of  this  rudial 
Regislv  notice.  A  copy  of  the  petition 
should  Aso  be  sent  to  the  Oflice  of  (he 
Geaeni  Coonaet.  US.  Nwiaar 
Prgntatirj  Conunission,  Washington, 


DC  20655.  and  to  (he  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  thai  the  petHien  and/or  request 
should  be  granted  based  upon  a 
balandng  of  factors  specified  in  10  CFR 
2.714(a)(1)(i)-(v)  and  2J^4(d). 

For  further  detaila  with  respect  to  this 
action,  see  the  appiicaHon  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Buikhag. 
2120  L  Street,  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

CaroGna  Pbwer  A  Light  Company,  e(  al.. 
Docket  Nos.  St-SZS  and  50-324. 
Brunswick.  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Dale  of  applicatiun  for  ametuJautnts: 
|uly  It.  198ft 

Description  of  amendment  request 
The  proposed  changes  revise  the  titles 
listed  in  the  index  section  of  the 
Technical  Specifications  to  be 
consistent  with  the  titles  shown  in  the 
text.  The  changes  also  revise  two  titles 
provided  in  the  text  for  cansistency  with 
Technical  Specifications  between  the 
two  units.  All  changes  are  considered 
administrative  changes  and  are 
descrilied  in  Fjiclosure  4  ol  the  retpiest 
letter.  Basis  fur  proposed  no  significant 
hazard  considemtion  detemuaation: 
The  ConuBtssion  has  provided 
standards  for  determining  whether  a  no 
significant  hazard  consideration  exists 
as  stated  in  10  CFR  50.92(0).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  bind  of  accident  from 
any  acddent  previously  evaluated:  or  {Ji} 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  the 
proposed  changes  and  has  determined 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration  for  the  following  reasons: 

1.  Th«  proposed  amendment  is  purely 
administrative  in  nature  and  d«e3  not  chun|{e 
the  functions  or  design  of  any  e<juipmenl.  hs 
tote  purpose  is  to  prvride  consistency 
between  (he  text  an^the  intfees  of  the 
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Technical  Specifications.  Therefore,  it  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
change  the  design  or  function  of  any 
equipment  and  has  no  impart  on  any 
accident  analyses.  The  changes  are  being 
made  for  consistency  only  and  can  clearly  be 
classified  as  administrative.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
impact  any  safety  analyses  because  it  is 
purely  administrative  in  nature.  No 
modification  or  change  to  equipment  is 
involved.  Therefore,  the  propowd  change 
does  not  involve  a  significanl  reduction  in  (he 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
determination  and  is  in  agreement  with 
them.  Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Ubrary.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adcnsam 

Carolina  Power  ft  Light  Company,  et  aL, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
August  23, 1988 

Description  of  amendments:  The 
proposed  amendment  would  revise 
Technical  Specification  Table  3.3.5.7-1  to 
change  the  type  of  fire  detection 
instruments  required  for  the  diesel 
generator  building. 

Basis  for  proposed  no  significanl 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 


Carolina  Power  &  Light  Company 
(CP&L  or  the  licensee]  provided  the 
following  analysis  to  support  the  finding 
that  the  proposed  changes  do  not 
involve  a  signiHcant  hazards 
consideration: 

1.  The  fire  detection  system  is  designed  for 
detection  and  mitigation  of  accidents 
involving  fires  but  does  not  affect  the 
probability  of  those  accidents.  The  proposed 
change  involves  the  use  of  a  more  effective 
fire  detection  instrument  arrangement  based 
on  the  fire  hazards  associated  with  the  diesel 
generator  cells.  The  new  heat  and  flame 
detectors  will  provide  an  enhanced  means  of 
detecting  the  major  fire  hazard  (a  fuel  oil  fire) 
expected  to  result  in  significant  damage  to 
the  diesel  generators.  This  enhancement  will 
provide  equivalent  limitations  on  the 
consequences  of  this  type  of  fire.  Based  on 
this  reasoning.  CP&L  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  accidents  analyzed  in  Chapter  IS  of 
the  Updated  PSAR  are  not  affected  by  the 
proposed  change  in  detector  types.  The 
change  in  detectors  will  not  affect  the  fire 
detection  system's  ability  to  perform  its 
intended  function.  The  new  flame  and  heat 
detectors  are  more  suited  for  the  fire  hazard 
involved  than  the  present  smoke  detectors. 
Since  the  fire  detection  system,  including  the 
detection  instruments,  affect  jSICj  only  the 
detection  and  subsequent  mitigation  of  a  fire, 
CP&L  has  determined  that  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  difi^erent  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  provides  an 
enhanced  capability  of  delecting  a  severe  fuel 
oil  fire  in  the  diesel  generator  cells.  This  type 
of  fire  hazard  was  evaluated  to  have  the 
greatest  impact  on  the  continued  availability 
of  the  diesel  generators.  The  new  flame  and 
heat  detectors  are  more  suited  for  the  rapid 
detection  of  this  type  of  fire.  The  present 
smoke  detectors  are  better  suited  for 
detecting  a  fire  with  a  long  iiicipient  or 
smoldering  stage,  which  generally  involves 
burning  of  ordinary  combustible  materials,  it 
has  been  determined  that  this  type  of  fire  will 
not  likely  result  in  damage  to  safety  related 
equipment  located  in  the  diesel  generator 
cells.  Therefore,  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  on  the  above,  the  licensee  has 
determined  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration.  Tlie 
NRC  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  the 
determination.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 


Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

Carolina  Power  ft  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  requesL 
November  30, 1988 

Description  of  amendment  request 
The  request  would  amend  the  Technical 
Specifications  (TS)  to  increase  the 
minimum  inventory  of  diesel  generator 
fuel  at  the  H.  B.  Robinson  Steam  Electric 
Plant,  Unit  No.  2  (HBR-2),  site.  The 
existing  diesel  fuel  storage  capacity  is 
sufficient  to  meet  the  requirements  of 
the  proposed  TS  amendment.  ITie 
proposed  TS  would  correct  an  ' 
inconsistency  between  the  TS  and  the 
llBR-2  updated  Final  Safety  Analysis 
Report.  ^ 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  ho 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Carolina  Power  ft  Light  Company 
(CP&L)  has  reviewed  the  Technical 
Specifications  change  request  in 
accordance  with  the  standards  set  forth 
in  10  CFR  50.92  and  concluded  that  this 
change  does  not  constitute  a  significant 
hazards  consideration  based  upon  the 
following: 

1.  Operation  of  the  facility,  in  accordance 
with  the  proposed  amendment,  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed  because  increasing  the 
required  fuel  oil  inventory  increases  the 
length  of  time  the  diesels  can  function  before 
resupply  is  necessary.  The  change  to 
administratively  maintain  an  increased 
minimum  fuel  oil  inventory  in  the  Unit  1  tank 
does  not  impact  the  combustible  loading  for 
the  Unit  2  Fire  Hazard  Analysis.  Since  no 
change  in  plant  system's  configuration  is 
required  to  achieve  the  inventory  incrftises. 
nor  does  any  fuel  oil  storage  system 
contribute  to  any  previously  analyzed 
accident  sequence,  the  proposed  change 
cannot  increase  the  probability  or 
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consequences  of  previously  analyzed 
accidents. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  this  change  places 
administrative  controls  on  fuel  oil  inventory. 
No  unanalyxed  accidents  can  result  from  this 
change.  No  change  in  plant  system's 
cunfiguration  is  required,  therefore,  no  new 
accident  or  different  kind  of  accident  than 
previously  evaluated  can  be  Introduced. 

3.  Operation  of  the  facility,  in  accordance 
with  the  proposed  amendment,  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  this  increase  in  minimum 
diesel  fuel  inventory  improves  margins  of 
safety  by  assuring  seven  days  operation  of 
one  diesel  at  its  rated  design  capacity. 
Additional  fuel  oil  inventory  adds  to  the 
margin  of  safety.  This  results  from  providing 
sufficient  fuel  oil  to  allow  the  diesels  to  be 
operated  to  their  rated  design  capacity 
without  limiting  operation  to  only  minimum 
required  safety  features. 

The  staff  has  reviewed  CP&L's 
evaluation  and  agrees  %vith  its  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville, 
South  Carolina  29535. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Coiuisel,  Carolina  Power  ft 
Light  Company.  P.O.  Box  1551  Raleigh. 
North  Carolina  27602 

NRC  Project  Director.  Elinor  G. 
Adensam 

Commonwealtfa  Edisoo  Company, 
Docket  No*.  5fr-37S  and  50^74,  LaSalle 
County  Statkm.  Units  No*.  1  and  2, 
LaSalie,  County,  Illinois 

Date  of  application  for  amendments: 
October  S,  1888 

Description  of  amendments  request 
This  amendment  would  delete  Figure 
6.1-1.  "Corporate  Organization,"  and 
Figure  6.1-2.  "Station  Organization." 
from  the  Technical  Specifications  (TS) 
and  would  revise  Section  6  to  require 
inclusion  of  these  organization  charts  in 
the  QA  Topical  Report.  However,  the 
NRC  will  continue  to  be  notified  of 
licensee  organization  changes  through 
other  regulatory  controls.  In  accordance 
with  10  CFR  50.34(b)(6)(i).  the 
applicant's  organizational  structure  is 
required  to  be  included  in  the  Final 
Safety  Analysis  Report  (FSAR).  Chapter 
13  of  the  FSAR  provides  a  description  of 
the  station  organization  and  detailed 
organization  chart.  Updates  to  the  FSAR 
are  required  by  10  CFR  50.71(e)  to  be 
submitted  annually  to  the  NRC.  Even 
though  Figures  6.1-1  and  6.1-2  would  be 
deleted  from  TS.  Section  6  of  the  TS 


would  be  revised  to  require  inclusion  of 
these  organization  charts  in  the  CECo 
QA  Topical.  Whereupon.  Appendix  B  to 
10  CFR  Part  50.  and  10  CFT^  50.4(b)(7), 
will  govern  any  changes  made  to  the 
organization  as  it  is  described  in  the 
Quality  Assurance  (QA)  Program. 
Finally,  it  is  CECo's  normal  practice  to 
inform  the  NRC  of  organization  changes 
affecting  their  nuclear  facilities  prior  to 
implementation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  signiHcant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
LJcense  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2) 
involve  a  significant  increase  in  the 
probability  of  a  new  or  different  kind  of 
accident  &om  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  CECo 
evaluated  the  proposed  TS  changes  and 
determined,  and  the  NRC  staff  agrees 
that: 

(1)  The  proposed  amendment  does  not 
involve  a  sigiiificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  TS  does  not  affect  plant  operation. 
nor  does  it  involve  any  physical 
modification  of  the  plant.  Furthermore, 
the  aforementioned  administrative  and 
regulatory  controls  remain  in  force  to 
ensure  that  organizational  changes  are 
reviewed  by  the  NRC. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature:  and  does  not  physically  alter 
any  systems  or  components,  or  the  way 
they  are  operated. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  CECo  through 
its  Quality  Assurance  programs,  and  its 
commitment  to  maintain  only  qualified 
personnel  in  positions  of  responsibility, 
and  other  required  controls,  assures  that 
safety-related  operations  will  be 
performed  at  a  high  level  of  competence. 
Furthermore,  this  amendment  does  not 
change  any  setpoints  or  operating 
parameters.  Consequently,  removal  of 
organization  charts  from  the  Technical 
Specifications  will  not  affect  the  margin 
of  safety.  The  NRC  staff  has  reviewed   ^ 
the  licensee's  evaluation  related  to  the 


proposed  changes  and  concurs  with 
their  conclusions. 

In  addition,  the  associated  editorial 
TS  changes  proposed  by  CECo  are 
considered  representative  of  example  (i) 
in  the  Commission's  guidance  (51  FR 
7751)  for  examples  of  no  significant 
hazards,  which  is  defined  as  "purely 
administrative  change  to  TS;  for 
example  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 
change  in  nomenclature." 

Therefore  the  NRC  staff  proposes  to 
determine  that  this  amendment  request 
does  not  involve  significant  hazards 
considerations  based  upon  a 
preliminary  review  of  the  application, 
the  licensee's  evaluation  of  no 
significant  hazards,  and  NRC  guidance. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1. 
Ogelsby.  Illinois  61348. 

Attorney  to  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin.  One  First 
National  Plaza.  Chicago.  Illinois  60603. 

NRC  Project  Director  Daniel  R. 
Muller 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Pobit 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request: 
September  23. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  and 
associated  Bases  dealing  with  "Reactor 
Coolant  System  Leakage  and  Leakage 
into  the  Containment  Free  Volume,"  as 
follows: 

(1)  TS  3.1  .F  and  the  associated  Basis 
would  receive  minor  editorial  changes 
including  the  repagination  of  text  for 
increased  spatial  uniformity,  the 
correction  of  minor  typographical  errors. 

(2)  TS  3.1.F.l.b.(6)  would  be  modified 
to  require  grab  sample  analysis  upon 
inoperability  of  either  (rather  than  both) 
of  the  radioactivity  monitoring  systems 
required  by  TS  3.1.F.l.a.(6). 

(3)  The  TS  3.1  .F  Basis,  TS  page  3.1.F-4. 
paragraph  a.  would  be  revised  to  state 
that  the  containment  air  particulate 
monitor  would  meet  "the  recommended 
sensitivity  guidelines  of  Regulatory 
Guide  1.45."  Paragraph  "b"  would  be 
revised  to  remove  the  activity  levels 
slated  (lE-2  uc/cc  and  lE-7  uc/cc). 

(4)  The  associated  Technical 
Specification  3.1.F  Basis  would  remove 
statements  that  the  containment  air 
particulate  monitor  is  sensitive  to  0.025 
gpm  to  greater  than  10  gpm  so  that  an 
increase  in  reactor  coolant  system 
leakage  of  1  gpm  would  be  detectable 


/ithiir^e  mimite 
ontainment/edio 
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wittiin'^e  mirtute  after  it  occurs  and  the 
containment /ediogas  monitor  is  less 
sensitive  than  the  air  particulate 
monitor. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
analysis  of  the  proposed  changes: 

In  accordance  with  the  requirements  of  10 
CFR  50.92,  the  proposed  Technical 
Specification  change  is  deemed  to  involve  no 
significant  hazards  considerations  because 
operation  of  Indian  Point  Unit  No.  2  in 
accordance  with  this  change  would  not: 

1.  Involve  a  Significant  Increase  In  The 
Probability  of  Consequences  of  An  Accident 
Previously  Evaluated: 

The  proposed  changes  to  TS  3.1. F  (Reactor 
Coolant  System  Leakage  and  Leakage  into 
Containment  Free  Volume)  merely  make  the 
Indian  Point  Unit  2  leakage  detection  system 
requirements  for  the  containment 
radioactivity  monitors  consistent  with  those 
of  Regulatory  Guide  1.45. 

This  Regulatory  Guide  has  been  endorsed 
by  the  staff  on  a  generic  basis,  and  it  is  now 
applied  to  IP-2.  The  analysis  supporting  the 
application  of  Regulatory  Guide  1.45  to  IP-2 
has  been  provided  to  the  staff  in  the  [Leak 
Before  Break]  LBB  application  submittal  on 
May  23, 1988.  It  is  apparent,  therefore,  that 
this  change  does  not  involve  a  significant 
increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated,  but  applies  an  accepted  standard 
(Regulatory  Guide  1.45)  to  substantiate  the 
basis  of  this  TS.  This  TS  as  written  is 
unnecessarily  restrictive  and  does  not 
provide  any  additional  safety  benefits.  The 
proposed  change  to  the  LCD  action 
statement,  llF.l.b.(6),  imposes  additional 
requirements^on  containment  radioactivity 
monitors  and  does  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  additional  changes  requested  are 
purely  administrative  in  nature  and  only 
change  typographical  errors,  make  minor 
editorial  changes  for  consistency,  repaginate 
the  document  and  delete  pertinent  portions  of 
the  IP-2  Technical  Specification  that  are  no 
longer^-tffective  or  have  been  previously 
approvflri^for  deletion,  therefore  these 
changes  do  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


2.  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Accident  Previously  Evaluated: 

The  request  to  amend  the  TS  merely  allows 
conformance  to  Regulatory  Guide  1.45  and 
imposes  more  restrictive  requirements  on  the 
containment  radioactivity  monitors:  it  does 
not  affect  the  reliability  or  the  adequacy  of 
the  leakage  detection  system  currently  at  IP- 
2.  nor  does  it  affect  the  design  basis  as 
described  in  the  FSAR.  in  and  of  itself.  The 
related  submittal,  which  requests 
authorization  for  the  use  of  the  LBB 
methodology  as  specified  in  the  final  rule, 
also  does  not  alter  the  existing  plant  design, 
but  merely  eliminates  the  necessity  of 
considering  the  dynamic  effects  of  Double 
Ended  Guillotine  Break  (DEGB)  on  the 
primary  system.  Neither  (these)  TS  changes 
nor  the  basis  for  these  changes  (LBB/ 
Regulatory  Guide  1.45)  creates  the  possibility 
of  a  new  or  different  kind  of  accident, 
because  the  design  itself  is  not  being  changed 
by  this  TS.  The  TS  is  merely  being  updated  to 
include  current  accepted  standards. 

The  additional  changes  requested  are 
purely  administrative  in  nature  and  only 
change  typographical  errors,  make  minor 
editorial  changes  for  consistency,  repaginate 
the  document  and  delete  pertinent  portions  of 
the  IP-2  Technical  Specification  that  are  no 
longer  effective  or  have  been  previously 
approved  for  deletion,  therefore  these 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident. 

3.  Involve  a  Significant  Reduction  in 
Margin  of  Safety: 

Revising  the  LCD  action  and  basis  for  the 
radioactivity  monitors  has  a  negligible  effect 
on  the  margins  of  safety.  The  purpose  of  the 
containment  air  particulate  monitors  is  to 
detect  sufficiently  small  amounts  of  reactor 
coolant  leakage  to  indicate  an  unacceptable 
plant  condition,  e.g..  pipe  cracks  or  excessive 
valve  or  seal  leakage.  The  accepted  level  of 
sensitivity  sought  by  the  staff  is  as  set  forth 
in  Regulatory  Guide  1.45,  and  this  TS  change 
will  allow  IP-2  to  conform  to  this  accepted 
guidance.  The  IP-2  TS  basis  as  set  forth  at 
present  is  based  on  optimum  instrument 
function,  not  safety  requirements,  and  thus  is 
far  too  restrictive.  Changing  the  7^  to 
conform  with  Regulatory  Guide  1.45  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  additional  changes  requested  are 
purely  administrative  in  nature  and  only 
change  typographical  errors,  make  minor 
editorial  changes  for  consistency,  repaginate 
the  document  and  delete  pertinent  portions  of 
the  IP-2  Technical  Specification  that  are  no 
longer  effective  or  have  l>een  previously 
approved  for  deletion,  therefore  these 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  staff  agrees  with  the  licensee's 
analysis.  Therefore,  based  on  the  above, 
the  sta^  proposes  that  the  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martina  Avenue.  White  Plains.  New 
York,  10610. 


Attorney  for  licensee:  Brent  L 
Brandenburg.  Esq.,  4  Irving  Mace,  New 
Yoric  New  Yoik  10003 

NRC  Project  Director  Robert  A. 
Capra,  Director 

Louisiana  Power  and  li^t  Company, 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station,  Unit  3,  St  Charies 
Parish,  Louisiana 

Date  of  amendment  request 
December  23, 1988 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  "Technical  Specifications  to  correct 
the  terminology  of  control  room 
isolation  for  toxic  gas  protection  action. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  t 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
signiHcant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  a  signincant  hazards 
consideration  (51  FR  7751).  These 
examples  include  "(i).  A  purely 
administrative  change  to  technical 
specifications:  for  example...  correction 
of  an  error...".  The  proposed  change  is 
directly  related  to  this  example  in  that 
the  Technical  Specifications  currently 
reference  a  recirculation  mode  for  the 
toxic  gas  event  and  recirculation  means 
pressurizing  the  control  room  wnth 
outside  air.  In  the  toxic  gas  event 
outside  air  is  not  permitted  in  the 
control  room  and  the  proper  reference 
should  be  isolation.  In  making  the 
change  to  the  Technicil  Specification, 
nothing  will  change  and  only  the 
Technical  Specification  word  is 
corrected. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  change  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  CpHection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  St.,  NW.. 
Washington.  DC  20037 

NRC  Project  Director  Jose  A.  Calvo 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  SL  Charles 
Parish,  Louisiana 

Date  of  amendment  request: 
December  23, 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  'Technical  Specifications  to 
incorporate  the  correct  operating  range 
for  the  Containment  Area  Radiation 
Monitors  and  clarify  the  radiation 
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background  setpoint  for  containment 
purge  and  exhaust  isolation. 

Basis  for  proposed  no  aignificcmt 
hazards  consideration  detennination: 
The  CoDunission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wiUi  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  ssiety. 

The  Technical  Specifications  list  the 
operating  range  for  the  four  containment 
radiation  monitors  for  isolation  of  purge 
and  exhaust  in  the  unlikely  event  of  an 
accident  inside  containment  These 
ranges  were  derived  from  the 
Combustion  Engineering  Standard 
Technical  Specifications  and  from 
Generic  Letter  82-16  which  used  counts 
per  minute.  The  original  numbers  were 
proposed  for  the  monitors  and  the 
licensee  has  determined  that  at  the 
lower  end  of  the  range  requirements  (per 
the  Technical  Specification),  the 
monitors  are  not  accurate  or  reUable 
and  would  be  called  inoperable.  This 
places  the  plant  in  an  unwarranted 
position  in  some  modes  and  penalizes 
operation.  The  setpoint  is  set  at  twice 
background  for  isolation  of  purge  and 
exhaust  but  background  at  the  low  end 
of  the  range  may  be  below  the  monitor 
capability  to  measure.  The  monitor 
reliability  and  accuracy  begins  at  20 
mR/hr  and  goes  up  to  5x10*  mR/hr.rThe 
licensee  proposes  to  incorporate  this 
accurate  range  in  the  Technical 
Specifications  and  to  isolate  purge  and 
exhaust  at  readings  twice  the  lowest 
8cc\irate  reading  or  twice  background 
whichever  is  the  highest.  Exceeding  the 
setpoint  will  initiate  the  logic  for  the 
Containment  Purge  bolation  Signal 
(CPIS).  CPIS  is  also  initiated  by 
monitors  in  the  exhaust  stack  wUch  is 
the  referenced  operation  in  the  Off-Site 
Dose  Calculation  Manual  (ODCM).  The 
exhaust  stack  monitors  and  the  ODCM 
are  not  changed  by  the  proposed 
amendment 

The  licensee  has  provided  an  analysis 
of  the  hazards  consideration  of  the 
proposed  change. 

CPIS  guards  against  fuel  handling 
accidentf  because  the  inside-the-containment 
accident  ranks  highest  in  off-site  dose 
consequences,  excepting  LOCAs.  Large 
radioactive  releaaet  into  containment  from 
LOCAs  caoM  a  Safety  Injection  Actuation 


Signal  (SIAS)  and  Cootaimnent  Isolation 
Actuation  Signal  (CLAS)  to  protect  the  public. 
The  maximum  differential  premure  expected 
during  accident  conditions  dictates  the 
minimum  time  to  Isolate  ttie  purge  butterfly- 
vaWes.  Raising  the  operating  range  of  the 
containment  area  radiation  monitors...  does 
not  change  the  ability  of  the  area  radiation 
monitors  (i.e..  CPIS)  to  protect  against  fuel 
handling  accidents  in  containment  Further, 
the  change  does  not  affect  the  plant  stack 
monitors  which  also  cause  CPIS.  The 
prol>ability  and  consequences  of  a  fuel 
handling  accident  remain  as  currently 
analyzed. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  any  accident 
previously  evaluated. 

The  containment  radiation  area  monitoring 
machines  do  not  change  because  of  this 
request  The  ability  for  them  to  measure  the 
operating  range  remains  unchanged.  The 
alarm/trip  setpoint  still  happens  at  twice  the 
ttackground  level  the  machine  can  detect  (i.e., 
40  mR/h  or  higher).  The  analysis  of  the  fuel 
handling  accident  without  containment 
isolation  meets  10  CFR  100  criteria  while 
using  an  assumed  containment  air  dose  rate 
much  larger  than  the  new  20  mR/h  low  range 
number.  The  new  setpoint  does  not  affect  the 
SIAS  and  CIAS  logics  protecting  the  pubUc 
during  a  LOCA  The  area  radiation  monitor 
machines  remain  unchanged  by  this  request 
so  no  new  or  different  failure  modes  exist 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  Operability  of  the  radiation  monitoring 
channels  ensure  that  (1)  the  radiation  levels 
are  continually  measiutKl  in  the  areas  served 
by  the  individual  channels;  (2)  the  alarm  or 
automatic  action  is  initiated  when  the 
radiation  level  trip  setpoint  is  exceeded;  (3) 
sufficient  information  is  available  on  selected 
plant  parameters  to  monitor  and  assess  these 
variables  following  an  accident 

The  new  operating  range  for  the 
containment  area  monitors  retains  the  bases 
of  its  specification.  The  area  radiation 
monitors  measure  radiation  levels  in  their 
locations  within  the  capability  of  the 
machines.  The  monitors  still  "trip"  upon 
reaching  the  licensee  determined  setpoint. 
Action  Statements  for  Table  3.3-6  ensure 
sufficient  radiation  field  information  exists 
after  an  accident  Regulatory  Guide  1.97 
requires  the  lowest  containment  area 
radiation  monitor  reading  to  be  0.1  R/h  (100 
mR/h).  Therefore,  the  new  operability  range 
provides  personnel  protection  no  different 
than  before  because  Waterford  used  the 
same  machines,  plus  fulfilling  regulatory 
requirements  for  containment  area  radiation 
monitoring. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 


changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront. 
New  Orieans.  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esq.,  Shaw,  Pittman,  PoHs  and 
Trowbridge.  2300  NSt.  NW.. 
Washington.  DC  20037 

NRC  Project  Director  Jose  A.  Cahro 

Mafaie  Yaakae  Atomk  Power  Company, 
Docket  Na  50-308.  Makie  Yankee 
Atomic  Power  SUtkm,  Lincoln  County. 
Maine 

Date  of  application  for  amendment 
November  22. 1988 

Description  of  amendment  request 
This  amendment  request  would  amend 
sections  of  the  Maine  Yankee  Atomic 
Power  Station  Technical  Specifications 
by  extending  the  testing  intervals  of  the 
Main  Steam  Excess  Flow  Check  Valves 
and  Turbine  Valves.  Since  both  of  these 
tests  involve  power  reductions,  Maine 
Yankee  Atomic  Power  Company  (the 
licensee)  is  proposing  to  perform  these 
tests  at  die  same  interval  to  minimize 
power  reductions. 

First  the  proposed  amendment  would 
modify  Technical  Specification  4.6. 
"Periodic  Testing"  by  extending  the 
specified  surveillance  testing  interval  for 
Main  Steam  Excess  Flow  Check  Valves 
from  once  every  six  weeks  to  once  every 
tliree  montlis. 

Main  Steam  Excess  Flow  Check 
Valves  (EFCVs),  designed  to  limit  an 
excessive  reactor  coolant  system 
cooldown  rate  and  resultant  reactivity 
insertion  following  a  main  steam  break 
incident  are  tested  to  ensure  that  the 
valves  are  not  mechanically  prevented 
bom  closing  when  needed. 

Second,  the  proposed  amendment 
would  modify  Tedmical  Specification 
4.2.  "Equipment  and  Sampling  Tests."  by 
extending  the  surveillance  requirements 
for  turbine  stop,  governor,  reheater  and 
intercept  valves,  from  once  per  month  to 
once  per  three  months,  consistent  with 
the  proposed  interval  for  the  EFCVs. 

Turbine  valves  are  periodically  tested 
to  ensure  they  are  operable  and  are 
designed  to  protect  the  turbine  from 
excessive  overspeed.  An  evaluation  of 
turbine  overspeed  and  missile 
generation  probability  considering 
turbine  valve  test  interval  has  been 
performed  by  the  licensee. 

Basis  for  proposed  no  significant 
hazards  consideration:  The  proposed 
changes  to  the  Technical  Specifications 
have  been  evaluated  by  the  licensee  to 
determine  whether  they  constitute  a 
significant  hazards  consideration  as 
required  by  10  CFR  Part  50.  Section  50.91 
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using  standards  provided  in  Section 
50.92.  That  analysis  is  provided  below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  expected  to  have 
an  insignificant  impact  on  plant  and  public 
safety. 

After  15  years  of  operation  and 
approximately  225  Main  Steam  Excess  Flow 
Check  Valve  partial  stroke  tests,  the  licensee 
has  never  had  a  valve  fail  to  stroke  as 
required.  Furthermore,  the  mechanical 
binding  checked  for  in  this  test  is  one 
potential  failure  mechanism  of  the  valve. 
Changing  from  a  six  week  to  a  three  month 
test  interval  is  expected  to  have  little  or  no 
impact  on  the  probability  of  finding  a 
mechanically  stuck  EFCV  during  a  test  and 
will  have  no  effect  at  all  on  any  of  the  other 
potential  failure  mechanisms.  In  other  words, 
this  change  is  expected  to  have  a  small  effect 
on  a  fraction  of  the  valves'  total  failure 
probabiUty.  Therefore,  the  proposed 
amendment  to  increase  the  Main  Steam 
Excess  Flow  Check  Valve  partial  stroke  test 
interval  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

An  analysis  as  reported  in  the 
Westinghouse  report  WCAP-11525  provides 
an  evaluation  of  the  probability  of  turbine 
missile  ejection  for  the  purpose  of  justifying  a 
reduction  in  the  frequency  of  turbine  valve 
testing.  In  a  letter  to  Westinghouse  Electric 
Corporation  dated  February  2, 1987  (C  E. 
Rossi,  USNRC  to ).  A.  Martia  Westin^ouse). 
the  Commission  established  acceptable 
criteria  for  the  prol>ability  of  generating  a 
turbine  missile  bom  the  unfavorably  oriented 
turbine  (acceptable  probability  of  missile 
generation  is  less  than  1.0  x  10^.  The 
Ucensee's  evaluation  in  WCAP.'11525  shows 
ttiat  the  probability,  of  a  missile  ejection 
incident  for  turbine  valve  test  intervals  of  up 
to  one  year  is  significantly  less  than  the 
estabUshed  acceptance  criteria.  The  small 
change  in  the  prol>ability  of  generating  a 
turbine  missile  with  longer  turbine  valve 
testing  intervals  does  not  represent  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  will  not  create 
-the  possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

The  proposed  amendment  changes  the 
frequency  at  which  Turbine  Valves  and  Main 
Steam  Excess  Flow  Check  Valves  are  tested. 
Changing  the  frequency  of  testing  does  not 
result  in  a  change  in  the  failure  modes  of  the 
Turbine  Valves  or  Excess  Flow  Check 
Valves.  Therefore,  the  proposed  amendment 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  btim  any  accident 
previouLly  evaluated. 

S.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

As  noted  in  1  above,  this  change  to  the 
Maine  Yankee  Technical  Specification  will 
not  result  in  a  significant  reduction  in  the 
margin  of  safety  for  Main  Steam  Excess  Flow 
Check  Valve  failure.  The  mcreased  test 


interval  will  have  a  snail  impact  on  just  one 
contributor  to  the  overall  Excess  Flow  Check 
Valve  failure  probability.  Furthermore,  the 
overall  effect  will  be  an  increase  in  the 
plant's  margin  of  safety  due  to  fewer  test- 
induced  plant  transients  and  reduced  valve 
unavailability  due  to  testing.  The  probability 
of  Maine  Steam  Excess  Flow  Check  Valve 
failure  remains  acceptably  small  and  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

As  noted  above,  and  as  shown  in  WCAP- 
11525.  this  change  to  the  Maine  Yankee 
Technical  Specification  will  not  result  in  a 
significant  reduction  in  the  margin  of  safety 
for  missile  ejection.  Tie  probability  of  missile 
ejection  remains  acceptably  small  and  %vithin 
guidelines  established  by  the  NRC  Staff. 

The  Commission  has  provided  guidance 
concerning  the  appUcation  of  the  standard  in 
10  CFR  50.92  for  determining  whether  a 
significant  hazards  consideration  exists  by 
providing  certain  examples  of  amendments 
that  will  likely  be  found  to  involve  no 
significant  hazards  considerations.  The 
changes  to  the  Maine  Yankee  Technical 
Specifications  proposed  in  this  amendment 
request  are  similar  to  NRC  examples  (iv)  and 
(vi).  Example  (iv)  relates  to  the  granting  of  a 
relief  from  an  operating  restriction  upon 
demonstration  of  acceptable  means  of 
operation.  This  asstunes  that  acceptable 
operating  criteria  have  been  estabUshed  and 
that  it  is  satisfactorily  shown  that  the  criteria 
have  been  met.  Example  (vi)  relates  to  a 
change  which  either  may  result  in  some 
increase  to  the  probability  or  consequences 
of  a  previously  analyzed  accident  or  may 
reduce  in  some  way  a  margin  of  safety,  but 
where  tlie  results  of  the  change  are  cleariy 
within  aU  transient  analysis  acceptance 
criteria  and  *vithin  the  Umits  of  10  CFR  Part 
5a46  and  Appendix  K  to  Part  50.  The 
Commission  has  estabUshed  an  acceptance 
criteria  for  the  turbine  missUe  ejection 
accident  of  l.(£-5.  The  probabiUty  of  a 
turbine  missile  ejection  incident  presented  in 
WCAP-11525  ranges  bom  3.9eE.«  with  a 
turbine  valve  inspection  interval  of  one 
month  to  9.21E-6  with  a  turbine  valve 
inspection  interval  of  one  year.  This 
demonstrates  that  the  probabiUty  of  a  turbine 
missUe  ejection  accident  for  the  Maine 
Yankee  plant  is  weU  within  accepted  NRC 
criteria. 

Based  on  tliis  guidance  and  the 
reasons  discussed  above^the  licensee 
has  concluded  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration.  The  Commission  agrees 
with  this  conclusion. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street  P.  O.  Box  367,  Wiscasset  Maine 
0457& 

Attorney  for  licensee:  J.  A.  Ritsher. 
Esq..  Ropes  and  Gray,  225  Franklin 
Street  Boston.  Massachusetts  02210. 

NRC  Project  Director  R.  Wessman. 


Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-909.  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County, 
Maine 

Date  of  application  for  amendment 
December  28, 198& 

Description  of  amendment  request 
This  amendment  request  would  modify 
the  Technical  Specifications  to  reflect 
the  operating  limits  for  the  Cycle  11 
operation  at  a  power  level  of  2700 
MWth. 

Basis  for  proposed  no  significant 
hazards  consideration:  The  proposed 
changes  to  the  Technical  Specifications 
have  been  evaluated  by  the  licensee  to 
determine  whether  they  constitute  a 
significant  hazards  consideration  as 
required  by  10  CFR  Part  50.  Section  50.91 
using  standards  provided  in  Section 
50.92.  That  analysis  is  provided  below: 

1.  Involve  a  significant  increase  in  the 
probabiUty  or  consequence  of  an  accident 
previously  evaluated. 

The  Cycle  11  power  upgrade  to  2700  MWth 
does  not  modify  the  number  of  fuel 
assembUes,  fuel  assembly  design,  or  fuel 
assembly  placement  from  that  previously 
approved  for  the  Cycle  11  reload  core.  Ctf  the 
217  assembUes  cturent^residing  in  the 
Maine  Yankee  core.  288  are  fabricated  by     * 
Combustion  Engineering-and  nine  (9)  cue 
fabricated  by  Advanced  Nuclear  Fuels 
(Exxon).  AU  fuel  assemblies  used  in  the  Cycle 
11  core  are  not  significantly  different  from 
those  previously  used  at  Maine  Yankee.  As  in 
previous  reload  cores  at  Maine  Yankee  and 
other  faciUties,  the  NRC  found  the  fuel  design 
to  be  acceptable.  The  Control  Element 
Assembly  (CEA)  pattern  for  Cycle  11 
operation  at  2700  MWth  is  identical  to  that 
used  in  both  Cycle  10  and  the  2630  MWth 
operation  of  Cycle  11.  Also,  the  thermal 
thermal-hydraulic,  and  physics 
characteristics  for  Cycle  11  2700  MWth 
operation  are  not  si^iificantly  different  from 
those  of  Cycle  11  at  2630  MWth  operation. 
Therefore,  these  proposed  changes  which 
support  the  operation  of  Maine  Yankee  for 
Cyde  11  at  a  power  level  of  2700  MWth  do 
not  increase  the  probability  of  an  accident 
previously  evaluated. 

The  Cycle  11  design  at  aroo  MWth 
operation  has  been  evaluated  to  demonstrate 
the  acceptabiUty  of  events  previously 
evaluated  in  the  Maine  Yankee  Final  Safety 
Analysis  Report  (FSAR).  The  acceptance 
criteria  for  the  evaluation  are  identical  to 
those  which  were  employed  for  the  approved 
Cycle  11  reload.  Furthermore,  the  analytical 
methods  used  to  demonstrate  conformance  of 
the  Cycle  11  power  update  design  are 
identical  to  those  use<d  in  both  Cycle  10  and 
the  approved  Cycle  11  reload. 

For  those  transients  where  the  parameters 
for  Cycle  11  operation  at  2700  MWth  are  not 
bounded  by  previous  safety  analyses,  a  new 
or  revised  analysis  was  performed.  These 
transients  are: 

(1)  Boron  Dilution 

(2)  Excess  Load 

(3)  Seized  RCP  Rotor 

(4)  CEA  Withdrawal  <^ 
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(5)  LoM  of  Fa«dwater 

(6)  LoM  of  Cooiant  Flow 

(7)  Steam  Line  Rupture 

(8)  Urge  Break  LOCA 

(9)  CEA  Drop 

(10)  Loas  of  Load 

(11)  CEA  Ejection 

Other  tmiaienta  that  required  a  partial 
reanalyais  of  review  included: 

(1)  Steam  Generator  Tube  Rnptnn 

(2)  SmaU  Break  LOCA 

(3)  Containment  Overpresaure 

In  each  case  the  reanalysii  demonstrated 
that  the  appbcable  acceptance  criteria  for  the 
accident  or  tranaient  continue  to  be  met.  For 
the  tranaients  requiring  a  partial  reanalysis  or 
review,  the  parameters  were  bounded  by 
previously  approved  safety  analyses  and 
therefore  are  not  adversely  affected  by  the 
power  upgrade. 

In  summary,  our  evaluation  of  accidents 
previously  analyzed  in  the  FSAR  has 
demonstrated  that  aO  applicable  acceptance 
criteria  continue  to  be  met.  Therefore,  the 
proposed  Technical  Specification  changes  for 
Cycle  11  operation  at  2700  MWth  do  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  core  for  Cycle  11  operation  at  2700 
M\V'th  ia  similar  in  fuel  desi^i.  CEA 
placement,  thermal,  thermal-hydraulic,  and 
physics  characteristics  to  that  of  both  Cycle 
10  and  Cycle  11  at  2030  MWth  operation.  We 
have  concluded  that  Cycle  11  operation  at 
2700  MWth  does  not  create  the  possibility  of 
■  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  design  of  Cycle  11  at  2700  MWth  is 
similar  to  both  Cycle  10  and  Cyda  U  at  2830 
MWth  operatioa  The  methods  used  to 
analyze  Cycle  11  operation  at  2700  MWth  are 
the  aame  as  were  naed  for  both  Cycle  10  and 
Cycle  11  at  2830  MWth  operation  which  have 
been  previously  approved  by  the  NRC  staff. 
Additionally,  the  safety  analysis  acceptance 
criteria  for  operation  at  2700  MWth  during 
Cycle  11  have  not  dianged  from  that  i»ed  in 
previous  reload  submittals.  We  haye 
demonstrated  that  these  acceptance  criteria 
continue  to  be  met  We  have  thetefore 
concluded  that  Cycle  11  operation  at  a  rated 
power  level  of  2700  MWth  does  not  involve 
any  significant  reduction  in  a  nurgin  of 
safety. 

Based  on  the  reasons  discussed 
above,  the  licensee  has  concluded  that 
the  proposed  changes  to  Tedmical 
Specifications  do  not  involve  a 
significant  hazards  consideration  as 
defined  by  10  CFR  50.92.  The 
Commission  agrees  with  this  conclusion. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street  P- O.  Box  367.  Wiscasset.  Maine 
0467& 


Mississippi  Power  ft  Light  Company. 
System  Eneny  Resomoes,  Inc.,  South 
Mlseisslppt  Bectik  Power  Aseodation. 
Docket  Ma  80-416,  Grand  Gulf  Nuclear 
Station,  Unh  1.  ClaflMWDe  County. 
Kfississippi 

Date  of  amendment  request 
September  23. 1988.  as  supplemented 
November  30,  Deconber  16  and 
December  21. 1988. 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Specifications  (TS)  by  adding 
a  plant  Service  water  radiation  monitor 
i£T9^A^.7.\.  "Radiation  Monitoring 
Instrumentation,"  and  adding  two 
valves  in  TS  3/4.8.4.2.  "Motor  Operated 
Valves  Thermal  Overload  Protection." 
These  new  TS  are  proposed  for  an 
alternate  decay  heat  removal  system 
(ADHRS)  to  be  installed  for  use  during 
refiieling  outages  when  the  residual  heat 
removal  (RHR)  system  is  out  of  service 
for  maintenance  or  inspection.  The 
proposed  ADHRS  would  use  plant 
service  water  (PSW)  in  the  ADHRS  heat 
exchangers  to  remove  decay  heat  from 
reactor  cooling  water.  The  service  water 
radiation  monitor  would  detect  heat 
exchanger  tube  leakage.  The  ADHRS 
would  consist  of  two  pumps  and  two 
beat  exchangers  in  parallel  with  a 
common  suction  line  connected  to  the 
existing  RHR  suction  line  and  a  common 
discha^  line  coimected  to  one  of  the 
low  pressure  coolant  injection  (LPQ) 
lines.  The  two  valves  added  to  TS  3/ 
4SA2  would  be  used  to  isolate  the 
ADHRS  from  the  RHR  and  the  LPQ 
lines  during  plant  operatioiL  The 
ADHRS  would  not  be  a  safety  related 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  5a92(c].  A  proposed 
amendment  to  an  operating  license 
Involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not*  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  die  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  analysis  of  the 
proposed  amendment  against  the  three 
standards  in  10  CFR  50.92  is  reproduced 
below. 

L  Tliete  chaoses  would  not  significantly 
Increase  the  pnxiabUity  or  consequences  of 
an  accident  previously  evaluated. 

(a]  The  ADHRS  (Including  operating 
requirements]  has  been  found  not  to 


significantly  increase  the  probability  of 
previously  evaluated  accidents  and  events  as 
discussed  below. 

The  nature  of  the  ADHRS  and  iU 
interconnections  with  existing  plant  systems 
results  in  specific  consideration  of  the 
following  events  for  possible  increases  in 
probability: 

o  Pipe  break  or  leak 

0  Loss  of  coolant  accident  (LOCA)/ 
inadvertent  reactor  vessel  drainage 

o  Internally  generated  missiles  > 

o  Reactor  coolant  pressure  boundary 
(RCPB]  overpresaure 

oFire 

o  Loss  of  electrical  power 

o  Ofbite  radioactive  release 

Other  events/accidents  are  excluded  from 
detailed  consideration  because  there  are  not 
identified  functional  (physical  connections  or 
controls  interface)  relatioDshipa  and  because 
the  ADHRS  has  been  desig^ied  to  preclude 
any  adverse  spatial  or  environmental 
interactioos.  Examples  of  such  events  include 
secondary  plant  transients,  loss  of  instrument 
air,  reactivity  control  failures,  and  fuel 
handling  accidents. 

Pipe  Break  or  Leak 

The  ADHRS  will  not  significantly  increase 
the  probability  of  a  pipe  break  or  leak  in 
existing  systems,  and  the  probability  of 
failure  of  the  ADHRS  fluid  components  is  no 
greater  than  existing  systems,  as  presently 
analysed  [SIC]  in  UFSAR  Section  3.S. 

The  design  of  the  ADHRS  is  such  that 
stress  loadings  due  to  the  attachment  of 
ADHRS  piping  equipment  to  existing  plant 
fluid  systems  does  not  cause  applicable 
stress  allowables  on  existing  components  to 
be  exceeded.  This  is  documented  by 
calculations  that  employed  methodologies, 
assumptions,  loading  combinations,  and  other 
criteria  the  same  or  equivalent  to  those 
contained  in  UFSAR  Section  3.9. 

Evaluated  were  mechanical  loadings 
imposed  by  the  ADHRS,  changes  in  the 
design  pressure  and  temperature  of  existing 
piping,  and  fatigue  considerations. 
Attachment  loadings  were  evaluated  at  the 
suction  and  discharge  connections  of  the 
ADHRS  to  the  RHR  and  PSW  systems,  at 
valves  El2F08eA  and  B  due  to  the  addition  of 
motor  operatore  to  these  valves,  loads 
imposed  by  the  new  valve  added  to  the 
vertical  leg  of  the  RHR  suction  line  from  the 
spent  fuel  pool,  and  at  locations  where  lead 
wrap  pipe  shielding  was  added.  Existing 
piping  and  supports  were  verified  to  be 
adequate  or  supports  are  to  be  modified  and/ 
or  new  supports  added  as  applicable  to 
achieve  acceptable  conditions. 

The  added  ADHRS  piping  handling  reactor 
coolant  is  designated  as  safety-related. 
ASME  Section  QL  Class  2  and  Class  3,  and 
Seismic  Category  L  In  addition.  PSW  piping 
inside  the  RHR  "C  pump  room  and  op  to  the 
isolation  valves  at  the  existing  supply  and 
return  headers  and  air  handling  unit  is 
designated  as  safety-related,  ASME  Section 
m.  Class  3,  and  Seismic  Category  L  Other 
piping  is  B31.1  and  designed  for  SSE  loads. 
The  (ksign  and  analysis  of  this  piping  is  to 
the  same  standards,  criteria,  and 
methodology  as  existing  plant  piping. 
Damage  to  the  ADHRS  piping  and 
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components  due  to  over-pressure  is 
prevented  by  design  of  the  system  for  die 
highest  pressura  possible  frtnn  ADHRS 
operation  (pomp  shntoff  head  plus  maximum 
static  head  at  the  pump  suction),  and 
providing  for  system  isolatian  from  higher 
pressura  sources  (Lc,  RHR  "C"  pump 
discharge).  The  portion  of  the  system  that 
cannot  be  isolated  from  RHR  "C" 
(downstream  of  the  ADHRS  isolation  valves) 
is  designed  for  RHR  "C  design  pressure. 
Thermal  relief  valves  are  provided  in  the 
ADHRS  for  overpressure  protection  when  the 
system  is  isolated  and  for  minor  leakage  that 
may  occur  across  the  boundary  valves. 
Adequate  vents  and  drains  are  included  in 
the  design  to  provide  for  complete  filling  and 
venting  prior  to  pimip  start  This  provision 
will  preclude  the  possibility  of  a 
waterhammer  event  during  startup  of  the 
system. 

Materials  (mostly  carbon  steel)  need  in  die 
ADHRS  pressure  bonndary  are  compatible 
with  those  used  in  connected  systems  and 
will  not  induce  a  degradation  dl  existing 
piping.  The  ADHRS  does  not  employ  any 
stainless  steel  pressuie  boundary 
components  other  than  instrument 
connections.  Reactor  coolant  chemistry  is 
controlled  to  prevent  failure  of  stainless  steel 
components  due  to  intergranular  stress 
corrosion  cracking.  On  the  reacts  coolant 
side  of  the  ADtSS,  no  features  are  provided 
that  would  alter  reactor  coolant  cfaemistiy. 

Erosion  of  existing  and  new  piping  is  not 
expected  to  occur  tiased  on  flow  velocities 
and  expected  usage  times.  Spedfind  nominal 
conosion  allowances  for  new  piping  are  the 
same  as  for  existing  piping,  and  excessive 
corrosion  daring  lengthy  inactive  periods  is  to 
be  praduded  by  wet  laynp  of  die  reactor 
water  side  (the  same  as  currently  performed 
for  die  existing  RHR  system),  and  laynp  of 
die  PSW  side. 

Adequate  protection  from 
oveipressurization  of  piping  is  provided  by 
the  inclusion  of  appropriate  isolation 
capability  at  system  interfaces. 

ConsequenUy,  the  ADHRS  modification 
does  not  significantly  increase  the  probabiUty 
of  a  break  in  existing  piping  and  the 
probability  of  a  break  in  the  new  piping  is  no 
higher  than  in  «y<«t<ng  piping. 

LOCA/Inadvertent  Veasel  Drainage 

Such  events  as  a  consequence  of  die 
presence  or  use  of  the  ADHRS  can  only  occur 
during  operational  conditions  4  or  S  (cold 
shutdown  or  refueling),  since  in  all  other 
operational  conditions  die  ADHRS  ia 
required  to  be  physically  isolated  from  other 
systems. 

The  probability  of  a  pipe  break  outside 
containment  is  not  significantly  increased  by 
die  addition  of  die  ADHRS.  Per  UFSAR 
Section  3.6.  postulating  a  pipe  faifure  when 
the  ADHRS  is  aligned  or  operating  is  not 
required.  Specifically,  UFSAR  Section 
3.6A.1.1C  states  that  "Pipe  breaks  or  cracks 
were  postulated  to  occur  during  normal  plant 
operation  (i.e.,  reactor  startup,  operation  at 
power,  hot  standby  or  reactor  cooldown  to 
cold  shutdown)."  These  conditions  do  not 
apply  to  operational  conditions  4  or  5  when 
the  ADHRJS  would  be  in  operation. 

To  the  extent  that  the  criteria  cited  in 
Section  3.8  implicidy  assume  adequate  piping 


design,  die  ADHRS  satisfies  diis  assumption. 
As  for  a  pipe  break  inside  containment,  the 
only  piping  tevohred  is  the  RHR  "C  LPCI 
injection  Ihie  to  the  reactor  vessel.  This  line 
was  evaluated  for  an  increased  fatigue  usage 
factor  arising  from  a  longer  operating  time  for 
this  pipe  (albeit  at  a  lower  flow  rate]  due  to 
ADHRS  operation  and  determined  to  remain 
widiin  code  limits.  Therefore,  addition  of  the 
ADHRS  will  not  signifi  candy  increase  the 
probabiUty  of  failure  of  this  pipe. 

Relative  to  a  LOCA  caused  by  inadvertent 
drainage  of  the  reactor  vessel  (i.e.,  a  system 
alignment  that  allows  either  gravity  or 
pumped  flow  from  the  vessel  via  an  existing 
isolation  point),  die  ADHRS  design  and  iU 
accompanying  procedural  requirements  make 
this  a  no  more  probable  event  than  that 
associated  with  existing  plant  systems. 

The  probabibty  of  a  LOCA  type  event  is 
not  significandy  increased  by  the  addition  of 
dieAmiRS. 
Internally  Generated  Missiles 
The  ADHRS  does  not  pose  any  additional 
hazards  in  this  regard  as  a  source  of  missiles. 
The  ADHRS  is  not  postulated  to  be  a  source 
of  pressurized  component  missiles,  and 
potential  rotating  component  missiles  [bom 
the  pumps  and  air  handling  unit  fan)  are  also 
not  required  to  be  postulated. 

Reactor  Coolant  Pressure  Boundary 
Overpressure 

When  in  operation,  the  ADHRS  pumps 
reactor  coolant  to  die  reactor  vessel.  The 
only  time  when  ADHRS  could  be  operated 
that  reactor  pressure  could  potentially 
increase  is  in  operational  condition  4  with  the 
reactor  vessel  head  installed  However,  the 
maximum  disdiarge  pressure  of  the  ADHRS 
is  weU  below  reactor  vessel  design  pressure. 
The  ADHRS  otherwise  will  not  interfere  «vith 
vessel  overpressure  protection  functions  so 
that  the  probabitity  of  an  event  of  this  kind  is 
not  increased. 
Fire 

The  ADHRS  does  not  involve  the  addition 
of  any  combustible  loading  in  excess  of  that 
assumed  in  the  FHA  to  the  areas  in  which  it, 
is  located  as  contained  in  the  GGNS  Fire 
Hazards  Analysis  Report  and  thus  does  not 
contribute  to  the  increased  probability  of  a 
fire. 
,  Loss  of  Electrical  Power 

The  only  Class  IE  electrical  loads  involved 
with  the  ADHRS  design  are  the  motor 
operaton  for  valves  E12P066A  and  R  These 
power  suppUes  are  designed  in  accordance 
with  the  various  Class  IE  criteria  described 
in  UFSAR  Section  8.  The  power  supplies  to 
these  motoio  are  adequate  for  the  additional 
loading.  Thus,  there  is  no  additional  potential 
for  loss  of  Class  IE  power.  The  added  non- 
Class  IE  loads  have  been  designed  to 
standards  consistent  with  the  existing  design 
for  the  type  of  load.  Therefore,  to  the  extent 
that  loss  of  non-Class  IE  power  mi^t  initiate 
a  plant  transient  no  greater  probability  is 
indicated. 
Offsite  Radioactive  Release 
The  ADHRS  design  provides  a  boundary, 
widiin  the  ADHRS  heat  exchangers,  between 
radioactively  contaminated  reactor  coolant 
and  the  PSW  system  which  can  discharge  to 
the  environment  The  boundary  (heat 
exchanger  tubes)  is  designed  and  constructed 
to  ASME  Section  III,  Class  3  standards  and  to 


Seismic  Category  I  criteria.  As  such  die 
probability  of  its  failure  is  no  greater  than 
other  plant  systems  omteining  radioactive 
fluids. 

Inadvertent  Operatioa  of  RHR  Shutdown 
Cooling 

This  event  is  discussed  in  UFSAR  Section 
15.1.8  and  relates  to  a  slow  decrease  in 
moderator  temperature  leading  to  an  increase 
in  reactor  power,  when  the  reactoi  is  critical 
or  near  critical.  The  only  cause  for  this  event 
cited  in  the  UFSAR  is  misoperation  of  the 
cooling  water  controls  for  the  RHR  heat 
exchanger. 

Inasmuch  as  the  cooling  water  controls  for 
the  ADHRS  are  no  more  prone  to  failure  than 
those  of  the  RHR  (both  are  manually 
operated  with  no  automatic  activation  or 
automatic  control],  and  there  would  be  no 
reason  for  greater  operator  error,  the  ADHRS 
would  not  significandy  increase  the 
probability  of  this  event 

(b)  The  ADHRS  design  (including  operating 
requirements)  does  not  significandy  increase 
the  consequences  of  an  accident  previously 
evaluated  in  the  UFSAR  as  discussed  below. 

The  assessment  relative  to  consequences 
results  in  specific  consideration  of  the 
folIo%ving  events  for  significant  increases  in 
consequences. 

o  External  high  wind/tomado,  tornado 
missile,  and  flooding  events, 
o  Seismic  evente  .> 

0  Pipe  break  or  leak  '' 

o  Internally  generated  missiles 
oLOCA 

0  Hydrodynamic  events 
o  Loss  of  electrical  power  or  instrument  air 
oFire 

o  Offsite  radioactive  release 
Other  events/accidents  are  excluded  from 
detailed  consideration  since  there  are  no 
identified  functional  interactions  or  spatial/ 
environmental  interacticms. 

External  high  wind/toraado  missile  and 
flooding 

Components  added  and  employed  by  the 
ADHRS  are  completely  housed  within 
existing  safety-related  portions  of  the  plant 
(Auxiliary  Building)  and  as  such  are  not 
subject  to  damage  or  other  consequences  of 
these  extreme  environmentai  effects  which 
are  discussed  in  UFSAR  Sections  3.3. 3.4  and 
3.5. 
Seismic  Events 

The  ADHRS  and  its  components  (including 
existing  plant  equipment  used  for  the 
ADHRS)  are  designed  or  analyzed  for  safe 
shutdown  earthquake  (SSE]  design  basis 
loads  in  order  to  preserve  the  pressure 
integrity  of  safety-related  components,  the 
operabUity  of  the  motor  operators  and 
conduit  for  valves  ElZPoeeA  and  B,  and  to 
ensure  that  non-safety  related  components  of 
the  ADHRS  do  not  pose  a  hazard  to  safety- 
related  plant  components  during  a  seismic 
event.  Existing  components  connected  to  the 
ADHRS  have  been  re-evaluated  for  the  new 
attachment  loadings.  This  re-evaluation  also 
includes  assurance  of  continued  operability 
of  any  affected  active  safety-related 
components  (e.g.,  motor  operated  valves) 
during  or  aft^  the  seismic  event  as  may  be 
required. 
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The  itnictura]  integrity  of  the  Auxiliary 
Building  due  to  k>eds  impoeed  by  the  ADHRS 
is  adequate.  The  major  ADHRS  components 
are  located  on  the  building  basement  at  EL 
83',  and  there  is  no  appreciable  effect  on 
structural  seismic  response.  Loads  imposed 
on  walls,  beams,  or  other  structural  elements 
in  the  ADHRS  design  are  acceptable. 

Pipe  Break/Leak 

Tbe  ADHRS  does  not  present  hazards  (pipe 
whip,  jet  impingement  etc.)  from  high  energy 
line  breaks  (HQJ3)  and  is  not  subject  to 
damage  from  HELBs  in  other  plant  systems. 

The  ADHRS  safety  functions  are  not 
impacted  by  spray  or  flooding  from  moderate 
energy  pipe  cracks  in  other  plant  systems  (no 
such  events  are  required  to  be  postulated 
during  operational  conditions  4  and  5  when 
the  ADHRS  is  in  operation].  The  ADHRS  also 
does  not  pose  a  hazard  to  other  safety- 
related  plant  components  due  to  spray  effects 
of  a  pipe  crack.  Existing  drainage  and 
detection  capabilities  are  adequate  for  any 
flooding  that  may  be  involved  in  the  event  of 
an  ADHRS  line  crack  or  break. 

Therefore,  the  addition  of  the  ADHRS  does 
not  significantly  increase  the  consequences 
of  pipe  break  as  discussed  in  UFSAR  Section 
3.8. 

Internally  Generated  Missiles 

The  potential  for  damage  to  the  ADHRS, 
and  therefore  increased  accident 
consequences  due  to  internally  generated 
missiles  (valve  stems,  rotating  equipment 
etc.)  or  turbine  missiles  has  been  assessed  in 
accordance  with  UFSAR  Sections  3.S.1.3  and 
3.5.1.4.  No  additional  consequences  were 
determined  to  occur. 

LOCA 

Postulations  concerning  a  LOCA  in  reactor 
operational  conditions  4  and  S  are  not 
contained  in  the  UFSAR.  and  such  an  event  is 
not  analyzed  (UFSAR  Sections  B.2  and  15.6 
deal  with  the  design  basis  LOCA  occurring 
during  reactor  operation). 

However,  to  the  extent  that  the  ADHRS 
could  either  interfere  with  the  mitigation  of 
such  an  event  or  be  the  cause  of  the  event  no 
increased  consequences  have  been  identified. 

The  controls  interaction  and  system 
interaction  evaluation  completed  for  the 
ADHRS  indicate  that  no  interference  by  the 
ADHRS  in  emergency  core  cooling  system 
(ECCS)  functions  or  vessel  level  detection 
functions  would  occur.  Protection  against 
inadvertent  drainage  during  operation  of 
ADHRS  is  equivalent  to  that  provided  for 
existing  plant  systems  through  the  use  of 
interlocks  and  restricting  operating 
procedures.  Additionally,  a  failure  of  the 
ADHRS  (i.e..  a  moderate  energy  pipe  crack)  is 
not  required  to  be  postulated  during  times 
when  it  is  conveying  reactor  coolant  (UFSAR 
Section  3.6A.l.l.q. 

On  the  above  basis,  the  ADHRS 
modification  would  not  significantly  increase 
the  consequences  of  a  LOCA. 

Hydrodynamic  Load  Events 

Such  evenU  include  LOCAs  (UFSAR 
Section  15.0).  inadvertent  SRV  opening 
(UFSAR  IS.1.4).  and  safety-relief  valve 
operation  incident  to  other  transients  or 
accidents.  While  the  ADHRS  would  not  be  in 
operation  during  such  events  (as  there  is  no 
reactor  pressure  source  in  operational 
conditions  4  or  S),  it  is  nevertheless  designed 


for  such  loads.  Also  connecting  equipment 
was  reanalyzed  to  the  extend  that  these 
loads  may  be  transmitted  to  the  ADHRS.  to 
ensure  that  the  ADHRS  would  not  be  a 
hazard  and  thereby  increase  the 
consequences  of  such  events. 

Loss  of  Electrical  Power  or  Instrument  Air 

The  ADHRS  has  no  safety-related  function 
relevant  to  Ae  loss  of  AC  power  as  discussed 
in  UFSAR  Section  15.2.0  or  instrument  air  as 
discussed  in  UFSAR  Section  15.Z10  and  no 
reliance  on  electrical  power  or  instrument  air 
is  made  by  ADHRS  for  other  plant  events  or 
accidents  to  ensure  that  consequences  are 
not  increased  beyond  those  already 
evaluated. 

Fire 

The  existing  fire  detection  and  suppression 
equipment  is  adequate  far  any  potential  fire 
originating  within  the  ADHRS  or  incident  to 
its  presence. 

Other  than  the  motor-operators  for  valves 
E12FD66A  and  B,  and  associated  power  and 
control  cable,  the  interlock  for  valve 
E12F004C  and  the  pump  start  permissive 
bypass  switches  for  valves  El2F06eA  and  B 
no  other  safety-related  components  are 
susceptible  to  damage  by  fire.  To  the  extent 
that  the  functional  capability  of  the  ElZFOeeA 
or  B  operators  may  be  lost  due  to  a  fire,  no 
increase  in  accident  consequences  is 
indicated.  This  is  because  the  events  for 
which  they  are  provided  (e.g.,  LOCAs)  are 
not  postulated  to  occur  coincident  with  a  fire, 
as  indicated  in  the  GGNS  Fire  Hazards 
Analysis  Report  and  10  CFR  Part  50 
Appendix  R.  The  isolation  function  of  the 
valves  is  only  required  during  operational 
conditions  4  and  5.  As  such  the  ability  to 
bring  the  plant  to  a  cold  shutdown  condition 
in  the  event  of  a  fire  is  unaffected  by  their 
operability. 

Fire-induced  failure  of  the  added  interlock 
between  valve  E12P004C  and  RHR  "C  pump 
may  prevent  the  RHR  "C"  pump  from 
starting.  This  is  not  a  concern,  however,  as 
the  RHR  "C"  train  is  not  required  for  safe 
shutdown  of  the  plant  incident  to  a  fire  (it 
provides  a  LPQ  function  only  in  mitigation  of 
a  LOCA).  Failure  of  the  added  RHR  "A"  and/ 
or  "B"  pump  start  permissive  bypass 
switches  for  valves  E12F06eA  and  B  due  to  a 
fire  may  prevent  the  RHR  "A"  and/or  "B" 
pump  from  operating  with  suction  from  the 
spent  fuel  pool.  This  is  also  not  a  concern 
since  the  associated  spent  fuel  pool  cooling 
assist  mode  of  operation  of  the  RHR  system 
is  not  required  for  safe  shutdown  of  the  plant 
incident  to  a  fire. 

The  installation  requirements  for  the 
ADHRS  preserve  the  integrity  of  fire  barriers 
and  penetration  seals  so  existing  plant  fire 
containment  features  are  unaffected. 

On  the  basis  of  the  above,  no  significantly 
increased  consequences  of  a  fire  are 
indicated  by  installation  of  the  ADHRS. 

Offsite  Radioactive  Release 

The  potential  consequences  of  an  offsite 
release  of  radioactively  contaminated  water 
due  to  an  ADHRS  heat  exchanger  tube  failure 
have  been  shown  to  be  within  regulatory 
guidelines  and  limits  and  less  than 
comparable  events  evaluated  in  the  UFSAR 
Section  15.7.2. 

Inadvertent  Operation  of  RHR  Shutdown 
Cooling 


As  discussed  in  UFSAR  Section  15.1A  the 
effect  of  inadvertent  operation  of  RHR  is  to 
slowly  decrease  reactor  coolant  temperature. 
Since  the  heat  removal  capacity  of  the  RHR 
system  is  greater  than  that  of  ADHRS.  the 
ADHRS  cannot  produce  a  greater  effect  The 
mitigation  of  the  event  is  a  high  neutron  flux 
reactor  scram,  which  would  be  unaffected  by 
the  installation  or  use  of  the  ADHRS. 

(c)  The  function  of  the  PSW  discharge  line 
radiation  monitor  is  to  detect  substantial 
intersystem  leakage  of  reactor  coolant  into 
the  PSW  system.  This  monitor  and  its 
associated  alarm  performs  no  automatic 
accident  mitigation  function  or  safety-related 
function.  The  PSW  radiation  monitor  is  not 
required  to  function  in  order  to  prevent 
accidental  offsite  doses  from  being  exceeded. 
The  design  and  installation  of  the  PSW 
radiation  monitor  will  be  done  in  accordance 
with  appropriate  codes  and  standards  to 
ensure  that  interfacing  system  requirements 
are  not  compromised. 

(d)  Currently,  valves  El2F06aA  and  B 
perform  no  accident  mitigation  function  and 
are  not  required  to  open  or  close  in  order  to 
bring  the  plant  to  cold  shutdown  conditions. 
The  function  of  the  two  new  motor  operated 
valve  thermal  overload  protection  devices  is 
to  protect  the  motor  operators  under  overload 
conditions.  These  motor  operators  perform  no 
automatic  or  remote-manual  accident 
mitigation  function.  The  failure  of  tiie  motor 
operators  will  have  no  functional  effect  on 
ECCS  system  operation.  The  ECCS  system  is 
capable  of  delivering  required  system  flow 
rates  with  ElZFOeftA  and  B  failed  in  the  open 
position.  The  failure  of  the  motor  operator  to 
close  or  to  be  closed  would  prevent  the 
establishment  of  an  ASME  Section  ID  Dass  2 
pressure  boundary  for  ECCS.  However,  the 
ECCS  system  has  been  evaluated  with  the 
failure  of  these  valves  in  the  open  position 
and  was  found  to  be  capable  of  continuing  to 
deliver  the  required  ECCS  system  flow  rates. 
In  additioa  the  piping  beyond  valves 
El2F0eeA  and  B  is  designed  for  process 
conditions  that  would  occur  in  the  LPCI 
mode.  The  only  function  of  the  motor 
operators  is  to  allow  remote-manual 
operation  of  the  valves  from  the  control  room. 
Tlie  addition  of  the  motor  operators  and  the 
thermal  overload  devices  will  not  change  or 
affect  the  valves'  present  function  or 
performance. 

Therefore,  the  addition  of  the  ADHRS  and 
its  associated  PSW  radiation  monitor  and 
thermal  overload  devices  for  valves 
El2Fae6A  and  B  would  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

n.  These  changes  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(a)  Based  on  the  functional  interactions  of 
the  ADHRS,  the  following  potential  events 
have  been  evaluated  with  respect  to  the 
creation  of  a  new  or  different  type  of  accident 
from  any  previously  evaluated: 

o  Loss  of  fuel  pool  cooling/fuel  pool  water 
inventory 

o  Offsite  radioactive  release 

Loss  of  Fuel  Pool  Cooling/Fuel  Pool  Water 
Inventory 
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The  ADHRS  can  be  connected  to  the  spent 
fuel  pool  either  in  a  flush/fill  mode  or  as  a 
suction  source  for  cooling  when  the  reactor 
cavity/upper  containment  pool  is  filled.  The 
ADraiS  is  not  specifically  designed  for  or 
otherwise  expected  to  assume  heat  loads 
imposed  by  the  spent  fuel  pool.  Additionally, 
the  loss  or  failure  of  the  ADHRS  cannot 
prevent  the  RHR  system  from  operating  in  the 
fuel  pool  cooling  mode.  Thus,  loss  of  the 
ADHRS  cannot  involve  a  loss  of  spent  fuel 
pool  cooling. 

The  operation  of  the  ADHRS  with  suction 
on  the  spent  fuel  pool  will  not  cause  a  loss  of 
spent  fuel  pool  cooling  system,  as  described 
in  UFSAR  Section  9.1.  There  are  no 
mechanical  controls,  or  electrical 
interconnections  between  the  two  systems 
and  hydraulic-type  effects  have  been 
evaluated  and  concluded  to  be  non- 
interfering. 

When  connected  to  the  spent  fuel  pool 
there  is  potential  for  leakage  fivm  the  pool 
due  to  a  failure  in  ADHRS  piping.  This  piping 
is  designed  and  qualified  per  the  applicable 
criteria  including  new  operating  conditions 
for  existing  piping  and  is  no  more  susceptible 
to  a  break  or  leak  than  existing  piping.  "The 
potential  for  inadvertenUy  draining  the  spent 
fuel  pool  when  the  ADHRS  is  taking  suction 
from  it  has  been  evaluated.  The  ADHRS  uses 
an  existing  suction  point  on  the  spent  fuel 
pool.  As  explained  in  UFSAR  Section  9.1,  aU 
connections  to  the  pool  are  designed  to 
preclude  drainage  below  a  level  sufficient  for 
adequate  shielding.  The  ADHRS  use  of  this 
existing  line  would  not  interfere  with  this 
feature.  Hydraulic  operation  effects  that 
could  lower  the  spent  fuel  pool  level  have 
been  evaluated  and  found  not  to  present  a 
potential  hazard  relative  to  the  shielding 
function  of  the  fuel  pool  inventory. 

The  drainage  potential  and  hydraulic 
effects  of  ADHRS  operation  on  the  spent  fuel 
pool  are  consistent  with  those  existing  when 
operating  the  RHR  system  in  the  fuel  pool 
cooling  assist  mode.  Since  the  ADHRS 
configuration  offers  no  less  protection  in  this 
regard,  it  is  concluded  that  a  new  or  different 
accident  type  is  not  created. 

Offsite  Radioactive  Release 

The  ADHRS  design  provides  a  botmdary, 
within  the  ADHRS  heat  exchangers,  between 
radioactively  contaminated  reactor  coolant 
and  the  PSW  system  which  can  discharge  to 
the  environment.  The  boundary  (heat 
exchanger  tubes)  is  designed  and  constructed 
to  ASME  Section  QI  and  Seismic  Category  I 
requirements.  As  such  the  probability  of  an 
ADHRS  boundary  failure  is  no  greater  than 
other  plant  systems  containing  radioactive 
fluids  (e.g.  FPCCU,  RWCU.  or  radwaste 
tanks). 

The  GGNS  UFSAR  Section  15.7.2  addresses 
a  postulated  unexpected  and  uncontrolled 
release  of  radioactivity  due  to  a  radioactive 
liquid  waste  system  failure.  The  postulated 
gross  failure  of  the  ADHRS  pressure 
boundary  and  die  UFSAR  Section  15.7.2 
event  are  considered  similar  kinds  of 
accidents  in  that  both  are  unexpected  and 
uncontrolled  releases  of  radioactive  material 
to  the  offsite  boundary. 

(b)  The  PSW  radiation  monitor  will 
perform  no  automatic  accident  mitigation 
function  and  will  initiate  no  safety-related  or 


nonsafety -related  systems.  The  function  of 
the  radiation  monitor  is  to  detect  substantial 
intprsystam  leakage  of  reactor  coolant  into 
the  PSW  system.  "The  design  and  installation 
of  the  PSW  radiation  monitor  will  be  done  in 
accordance  with  appropriate  codes  and 
standards  to  ensure  interfacing  system 
requirements  are  not  compromised. 

(c)  The  addition  of  the  motor  operators  and 
the  thermal  overload  protection  devices  on 
valves  E12F066A  and  B  does  not  change  the 
valves  [SIC]  original  function.  These  valves 
will  continue  to  perform  no  safety-related 
function  other  than  serving  as  system  code 
boundary  classification  break.  "The  failure  of 
E12F066A  or  B  to  close  or  to  be  closed  by  the 
operator  defeats  the  establishment  of  an 
ASME  Section  UI  Class  2  pressure  boundary 
for  ECCS  as  recommended  in  Regulatory 
Guide  1.29  and  committed  to  in  UFSAR 
Section  3.2.  However,  this  failure  has  no 
functional  effect  on  the  operation  of  ECCS. 
The  ECCS  systems  have  been  evaluated  with 
the  failure  of  these  valves  in  the  open 
position  and  was  [SIC]  found  to  be  capable  of 
continuing  to  deliver  the  required  ECCS  flow 
rates.  In  addition,  the  piping  beyond  these 
valves  is  safety-related  (Class  3).  Seismic 
Category  I  and  designed  for  ths  process 
conditions  that  would  occur  in  the  LPCI 
mode. 

Therefore,  the  addition  of  the  ADHRS  and 
its  associated  PSW  radiation  monitor  and 
thermal  overload  devices  for  valves 
E12F066A  and  B  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &x>m  any  previously  evaluated. 

in.  These  changes  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

(a)  The  ADHRS  provides  an  improved 
alternate  method  of  decay  heat  removal  and 
coolant  mixing  as  required  by  the  bases  for 
Technical  Specification  3/4.4.9.  Since  the 
ADI-IRS  is  specifically  designed  to  maintain 
the  average  reactor  coolftnt  temperature  less 
than  or  equal  to  200*  F  in  cold  shutdown  and 
less  than  or  equal  to  140'  F  in  refueling,  the 
margin  of  safety  to  fulfill  the  requirements  of 
Technical  Specification  3/4.4.9  and  Table  1.2 
is  maintained. 

(b)  The  ADHRS  is  designed  and 
constructed  to  ASME  Section  m,  Class  2  and 
Class  3  standards  and  to  Seismic  Category  I 
criteria.  As  such,  the  margin  of  safety  this 
system  provides  is  equal  to  or  greater  than 
other  comparable  plant  systems  containing 
radioactive  fluids  (e.g.  FPCCU,  RWCU,  etc.). 
The  ADHRS  and  its  associated  PSW 
radiation  monitor  will  have  no  direct  or 
indirect  impact  on  existing  safety-related  or 
nonsafety-related  systems  and  thus  will  not 
affect  operation  of  any  equipment  required  tb 
mitigate  an  accident 

(c)  The  addition  of  the  motor  operators  and 
associated  thermal  overload  protection 
devices  to  valves  E12F066A  and  B  will  not 
affect  the  operation  or  intended  function  of 
these  valves.  As  previously  noted,  these 
valves  perform  no  accident  mitigation 
function.  The  current  function  of  these  valves 
is  to  align  RHR  "A"  or  "B"  loops  in  the  spent 
fuel  pool  cooling  assist  modes  and  to  serve  as 
code  boundary  classification  breaks  between 
ASME  Section  III  Class  2  and  Class  3  piping. 
The  failure  of  these  valve  actuators  will  have 
no  functional  effect  on  the  ECCS  system. 


Therefore,  the  addition  of  the  ADHRS  and 
its  associated  PSW  radiation  monitor  and 
thermal  overload  devices  for  valves 
El2F0e6A  and  B  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and. 
therefore,  involves  no  significant 
hazards  consideration. 

The  IMRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Jimior  College, 
McLendon  Library,  Raymond, 
K4is8issippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman. 
Cook,  Purcell  and  Reynolds,  1200 17th 
Street,  NW..  Washington,  DC  20036 

NRC  Project  Director  Elinor  G. 
Adensam 

Mississippi  Power  &  Ligh^Company, 
System  Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request- 
December  2. 1988 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Specifications  (TS)  by 
changing  ^e  surveillance  requirements 
in  TS  3/4:9.6.3.  "Fuel  Handling 
Platform,"  to  accommodate  the  addition 
of  a  new  auxiliary  hoist  This  new  hoist 
will  be  used  for  handling  control  rods  in 
the  spent  fuel  pool. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as^ated  in  10  CFR  50.92(c}.  A  proposed 

lendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wiUi  the  proposed 
amendment  would  not:  (1)  involve  a 
signincant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  license  amendment. 
The  licensee's  analysis  of  the  proposed 
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amciKhBnrt  a^inst  die  three  staiMUrdt 
in  10  CFR  5092  is  reproduced  below. 

1.  No  sifiificant  incnaM  in  tlie  probafaility 
or  conM<|uaiiOM  of  an  aockleiit  prevkiaBl7 
evahnted  rcMMa  ban  this  chai^ 

a.  tht  aocidmt  pravioualy  avaiuatad  ia  a 
Fuel  Handliag  AcddenL  The  probability  of  a 
Fuel  HandUng  Acddant  ia  not  siyiificantly 
increased  becanae  the  componenta  being 
lifted  wodd  be  hiked  by  the  monorail 
auxiliary  hoist  if  there  were  not  an  anxlliary 
koist  The  aaxUiary  hoiat  ia  designed, 
manalactured  and  installed  with  the  same 
appropriate  criteria  as  the  monorail  anxiliary 
hoisL  AdditiaaaOy  the  auxiliary  hoiat  for  the 
FHP  [fuel  handling  platform]  is  the  same 
design,  manufacture  and  installation  as  the 
auxiliary  hoist  on  the  [refueling  platform]  RP. 

b.  The  caaae«|uences  of  a  fael  handliog 
accident  are  not  increased  dna  to  tfae  Csct 
that  no  new  loads  or  lifting  heights  are 
introduced  with  the  addition  of  the  auxiliary 
hoist  on  the  FHP.  Additionally  the  Fuel 
Handling  Accident  fuel  damage  bounds  the 
scenario  of  a  load  dropping  from  the 
auxiliary  hoist  on  the  FHP. 

c.  Tbe  pnifnaed  changes  in  the 
SunreiHance  Raqniranents  provide 
clarificatiaB  to  allow  performance  of  the 
appropriate  surveillance  on  the  correct  hoist 
lius  there  is  not  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  involved  in  this  change. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously,  evaluated. 

a.  The  fuel  handfing  accident  is  tfae  only 
accident  poasible.  Tht  fael  handling  accident 
has  been  previously  evaluated  and  bounds 
the  fuel  damage  resulting  from  a  load  drop 
from  the  auxiliary  hoist  on  tfae  FHP. 

b.  The  RP  currently  has  an  auxiliary  hoist 
of  the  same  mannfacture,  design  and 
installation.  The  FHP  auxiliary  hoist  wnll  not 
move  spent  fuel  or  new  fueL  The  RP  and  FHP 
auxiliary  hoist  load  is  limited  to  less  than  the 
load  used  in  the  fuel  handling  accident  and 
the  load  lift  height  is  limited  to  the  height  of 
tke  lift  allowed  for  the  RP  auxiliary  hoist  The 
load  drop  from  the  auxiliary  hoist  of  the  FHP 
is  boondad  in  fael  daouge  by  tfae  Fuel 
Handling  Accident 

c.  The  propoaed  changes  in  the 
Surveillance  Requirements  will  ensure  that 
the  correct  hoist  has  the  appropriate 
surveillance  petfonned. 

d.  Therefore  thia  change  will  not  create  the 
poaaibility  of  a  aew  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  This  change  would  not  involve  a 
aignificant  raductioo  in  the  margin  of  safety. 

a.  The  desiyx  manufacture,  installation. 
load  limits,  up  travel  hoist  limit  fuel  handling 
exclusion  and  appKcable  interlocks  define 
the  margin  of  safety  for  the  auxibary  hoist  on 
the  Fael  Handhog  platform.  Since  the  FHP 
anxiliary  hoiat  and  tfae  RP  auxiliaiy  hoist  are 
aot  Mjpifif^wrty  diffeient  in  theae  respects 
thia  cfaange  does  not  involve  a  significant 
reduction  ia  tfae  maigin  at  safety. 

b.  The  propoaed  change  ensures  that  the 
appropriate  surveillance  is  performed  on  the 
correct  hoist  This  will  verify  that  the 
redundant  load  limits  for  both  tfae  anxiliary 
hoiata  on  die  FHP  mad  tfae  load  ovenide 
switch  on  tfae  monorail  auxiliary  hoiat  are 
operable  and  aie  in  tfae  correct  position. 


The  Ucentee  hat  concluded  that  the 
proposed  ainendment  meets  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  iznrolves  no  significant 
hazards  coBSideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  si^iificant 
hazards  consideration  determination 
and  agrees  writh  the  bcensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Documeat  Room 
location:  Hinds  Junior  College. 
McLendon  Library.  Raymond. 
Mississippi  30154 

Attorney  for  licenaee:  Nicholas  S. 
Reynolds,  &quire,  Bishop,  Uberman, 
Cook,  Purcell  and  Reynolds,  1200 17th 
Street.  NW..  Washington.  DC  20030 

NRC  Project  Director  Elinor  G. 
Adensam 

Northeast  Nudear  Energy  Coaqiany. 
Docket  No.  50-245.  MUlstoiie  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  amendment  request  October 
13.1988 

Description  of  amendment  request 
The  proposed  amendment  to  the 
Technical  ^ptecifications  (TS)  will  add  a 
paragraph  which  is  currently  included  in 
Bases  3.0.1  to  TS  Section  4.0.1.1.  This 
par&graph  provides  clarifying 
information  for  determining  required 
inspection  intervals  and  establishes 
criteria  for  snubbers  that  may  be 
exempted  from  being  coimted  as 
inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determinatioa: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.a2(c). 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not 

1.  Involve  a  significant  increase  in  the 
probabihty  or  oooseqaences  of  any 
accident  previou^  evaluated. 

The  requirements  for  visual 
inspections  of  safety-related  snubbers 
are  not  being  changed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  existing  requirements  for  snti)ber 
surveillance  are  not  being  changed. 

3.  Involve  a  significant  redtiction  in  a 
margin  of  safety. 

The  level  of  safety  provided  in  the 
existing  Technical  Specifications  will  be 
maintained. 

Accordingly,  the  staff  has  made  a 
proposed  detemiination  that  the 


appUcation  for  amendment  involves  no 
significant  hazards  ctmsideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Attorney  for  licensee:  Gendd  Garfield, 
Esquire,  Day.  Beny  ft  Howard. 
Counselors  at  Law,  City  Place.  Hartford, 
Comtecticnt  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

NortiMast  Nudear  Eneisr  Conpuy,  et 
aL,  Docket  No.  50-245,  hffiBstone  Nudear 
Power  Stadon,  Unit  Na  1,  New  London 
Coimty,  Connecticut 

Date  of  amendment  request 
December  2, 1908 

Description  of  amendment  request 
The  proposed  amendment  to  the 
Tedmical  Specificatioos  will  reflect  the 
implementation  of  modifications  related 
to  degraded  grid  protection  for  Class  IE 
power  systons.  "niese  modificatians  are 
scheduled  to  be  completed  during  the 
1989  refueling  outage. 

Basis  forproposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  sUted  in  10  CFR  5a92(c). 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  wiU  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated.  The 
impact  of  the  change  on  design  basis 

;.  accidents  (EffiAs)  which  assume  loss  of 
off-site  power  has  beea  reviewed  by  the 
licensee  and  has  been  determined  to  be 
imaffected  by  the  change.  The  proposed 
changes,  in  general,  provide  for  more 
conservatism  in  that  the  operability 
requirements  for  the  on-site  emergency 
buses  and  their  associated  contnJ 
circuits  are  more  restrictive  than  the 
existing  requirements.  These  changes  to 
the  Technical  Specifications  do  not 
impact  die  failure  probability  of  the 
associated  electrical  system,  rather  they 
increase  the  probability  that  a  train  of 
emergency  electrical  power  is  available 
following  an  accident  The  probability  of 
occtirrence  or  the  consequences  of  the 
DBAs  are  unchanged. 

2.  Create  the  possibility  of  a  new  or 
differoit  kind  of  accident  from  any 
previously  evaluated.  There  are  no  new 
failure  modes  associated  widi  the 
proposed  changes  since  they  involve 
more  restrictive  retjuirements  on  the 
operability  of  the  electrical  power 
systems.  No  new  accident  is  created 
because  the  same  equipment  is  assumed 
to  perform  in  the  same  manner  as 
befwe. 
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3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  protective 
boimdaries  are  not  impacted  because 
the  consequences  of  the  DBA  are  not 
affected.  Since  the  protective 
boimdaries  are  not  affected,  the  safety 
limits  are  also  not  affected.  The 
proposed  change  maintains  the  basis  of 
the  Technical  Specifications  in  assuring 
electrical  power  operability. 

The  existing  345  KV  loss  of  normal 
power  (LNP)  sensing  inputs  are  not  in 
the  Technical  Specifications.  Technical 
Specification  for  the  new  4160  volt  bus 
tmdervoltage/ timing  relay  input  circuits 
will  be  added.  The  existing  Technical 
Specification  for  the  bus  voltage 
permissive  and  the  LNP  actuation 
circuits  are  being  modified  to  provide 
additional  detail  and  clarification. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
si^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard, 
Cotmselors  at  Law,  Qty  Place.  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request 
December  31, 1988. 

Description  of  amendment  request 
lliis  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
change  the  minimum  operating 
requirements  for  the  Raw  Water  Piunps 
to  allow  operation  with  one  inoperable 
raw  water  piunp  when  river  water 
temperature  is  below  60*  F. 

Basis  forproposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  wotdd  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  seiety.  The  licensee  addressed 
the  above  three  standards  in  the 
amendment  application. 

With  regard  to  the  three  standards, 
the  licensee  states  that  operation  of  the 


facility  in  accordance  with  this 
amendment  would  not 

(a)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  This 
change  decreases  the  consequences  of  a 
loss  of  coolant  accident  or  main  steam 
line  break  event  with  concurrent  loss  of 
off-site  power  and  failive  of  a  diesel 
generator  by  ensuring  that  the  closed 
cooling  water  heat  exchangers  have 
sufficient  heat  removal  capacity  to 
maintain  the  containment  below  the 
design  basis  maximmn  pressure. 

(b)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
acddent  previously  evaluated.  This 
change  does  not  propose  new  or 
different  modes  of  operation  for  the 
plant.  The  continued  use  of  the  same 
Technical  Specification  administrative 
controls  prevents  the  possibility  of  a 
new  or  different  kind  of  accident 

(c)  Involve  a  significant  reduction  in  a 
m^gin  of  safety.  This  change  increases 
the  minimum  operability  requirements 
of  the  raw  water  and  containment 
cooling  system  and,  therefore,  will  not 
cause  any  reduction  in  the  margin  of 
safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
analysis.  In  addition,  the  Commission 
has  provided  guidance  concerning  the 
application  of  the  standards  for 
determining  whether  a  significant 
hazards  consideration  exists  by 
providing  examples  (51  PR  7751)  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
consideration.  The  proposed  change  to 
minimum  operating  requirements  for  the 
raw  water  pimips  is  an  additional 
restriction  to  the  allowable  minimum 
requirements  presendy  in  the  Technical 
Specifications  and  is,  thus,  similar  to  the 
example  of  changes  which  constitute  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specifications. 

Accordingly,  the  staff  proposes  to 
determine  that  the  proposed  changes  to 
the  Technical  Specification  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae,  1333  New 
Hampshire  Avenue,  NW.,  Washington, 
DC  20036 

NRC  Project  Director  Jose  A.  Calvo 


Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating  Station, 
Unit  1.  Montgomery  Coimty. 
Pennsylvania 

Date  of  amendment  request 
September  9. 1988 

Description  of  amendment  request 
The  proposed  amendment  revises  the 
Emergency  Diesel  Generator  (EDG) 
Technical  Specifications  (TS)  3.&1.1. 
3  J.1.2  and  BASES.  The  proposed 
changes  represent  the  recommendations 
of  the  diesel  generator  manufacturer  and 
are  consistent  with  the  appropriate 
recommendations  provided  in  the 
Commission's  Generic  Letter  84-15, 
"Proposed  Staff  Actions  to  Improve  and 
Maintain  Diesel  Generator  Reliability", 
dated  Jtily  2, 1984.  The  proposed 
changes  will  improve  the  reliability  of 
the  EDGs  and  reduce  the  risk  fit>m 
possible  station  blackout 

Generic  Letter  84-15  discussed  the 
need  to  assure  that  the  reliability  of  the 
EDGs  is  maintained  at  an  acceptable 
level.  This  would  be  accomplished  in 
part  by  reducing  the  niunber  of  "cold 
fast  starts"  or  demonstrating  starting 
capabilities  from  ambient  conditions 
with  full  electrical  loads  without  the 
considerations  of  prelubrication  or 
prewarming  prior  to  the  test  The  staff 
concluded  that  cold  fast  starts  cause 
unnecessary  premature  diesel  engine 
degradation  and  that  some  testing 
techniques  for  EDGsiJid  not  take  into 
consideration  their  manufactiuers 
recommended  preparatory  actions  such 
as  prelubrication  of  moving  parts  and 
warm-up  procedures  prior  to  starting. 

Specifically  the  licensee  proposes  to 
change  the  TS  to: 

(A)  Specify  prelubrication  and 
prewarming  of  EDGs  prior  to  preplanned 
EDG  starts.  Prelubrication/prewarming 
would  decrease  the  wear  and  stress  on 
the  EDGs  and  would  increase  reUabifity 
aud  availability. 

(B)  Provide  for  gradual  acceleration 
and  gradual  electrical  load  increases  to 
an  indicated  load  range  during  EDG 
testing  in  accordance  with 
manufactiuers  recommendations  in 
order  to  decrease  the  stresses  inherent 
with  rapid  acceleration,  sudden  large 
electrical  load  changes  and  routine 
overloading. 

(C)  Revise  the  surveillance  starting/ 
testing  frequency  in  order  to  limit  the 
incremental  wear  and  stress  on  the 
EDGs. 

(D)  Revise  the  accelerated  starting 
test  fiequency  prtigram.  The  program 
will  be  based  upon  the  ntunber  of 
failures  in  the  last  20  demands  in  lieu  of 
the  failures  in  the  last  100  valid  tests  in 
order  to  maintain  increased  EDG 
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reliability  without  excessive  and 
damaging  surveillance  cdd  fast  starts. 

(E)  Allow  EDG  maintenance 
inspections  (18  month  tear  down)  w^e 
at  power,  rather  than  "during 
shutdown",  in  order  to  decrease  outage 
time  used  for  maintenance  tear  down 
and  allow  more  bme  for  inspection  in 
lieu  of  the  requirement  for  tear  down 
inspections  only  under  a  limited  outage 
schedule. 

(F)  Incorporate  the  184  day  starting 
surveillance  into  Surveillance  4.8.1.1.2.h. 
allowing  this  new  paragraph  for 
prelubrication  and  prewamiing  of  the 
EDGs  writh  electrical  loading  to  an 
indicated  range  within  200  seconds. 

(G)  Elmunate  from  Specihcanon 
4.8.1.1.2.a  the  need  for  a  staggered  lest 
basis. 

Bash  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Ucensee  has  provided  an  analysis 
as  to  whether  the  proposed  amendment 
involves  a  significant  hazards 
consideration.  The  licensee's  analysis  is 
summarized  as  follows: 

(1)  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  prot>ability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  only  revise 
surveillance  test  methods  and  schedules.  The 
proposed  changes  incorporate  the 
recommendatkMM  of  the  diesel  generator 
manufacturer  and  the  appropriate 
recommendationa  provided  in  Generic  Letter 
84-15  to  improve  the  reliability  and 
availability  of  the  EDGs.  These  changes  do 
not  modify  or  add  any  initiating  parameters 
that  would  significantly  increase  the 
probability  or  consequences  of  any 
previously  analyzed  accident  In  fact,  the 
proposed  changes  would  reduce  the 
unnecessary  wear  and  stress  on  the  EDGs 
and  would  ptovide  the  capability  to  perform 
various  snrveiUance  reqsireinents  during 
operation. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  d^erent  kind  of 
accident  from  any  previously  evalualed. 

As  discussed  in  Hem  (1]  above,  the 
ptopoeed  changae  only  reviae  surveillance 
teal  aethodb  and  schedules  that  will  improve 
the  reliabSty  and  availability  of  the  EDGs. 


The  operation  aad/or  design  of  die  onsite 
emergency  power  system  is  not  being 
changed  and  no  physical  plant  modification 
Is  involved.  As  such,  the  plant  initial 
conditions  utiUnd  for  the  design  basis 
accident  analysis  reaoain  vahd  and  no  new  or 
different  kind  of  accident  is  created. 

(3i  The  proposed  changes  do  not  involve  a 
signtficani  reduction  in  a  margin  of  safety. 

As  discussed  in  Item  (1)  above,  decreasing 
the  harsh  and  potentially  damaging  manner 
of  testing  of  the  EDGs  would  lead  to  greater 
reliabdity  and  availability.  The  proposed 
surveillance  testuig  and  frequency  would 
continue  to  ensure  the  availability  of  the 
EDGs  consistent  with  the  previous 
Commission  guidance  and  thus  will  not 
involve  a  rsducnon  m  the  margin  of  ssfety. 

The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
consideration  analysis  and  concurs  with 
the  licensee's  determination  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20006 

NRC  Project  Director.  Walter  R. 
Butler 

Philadel|diia  Electric  Company.  Dodcet 
No.  56-352,  linMrick  Generating  Station, 
Unit  1,  Montgomery  County. 
Pennsylvama 

Date  of  amendment  request: 
December  14, 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TSs)  to 
permit  removal  of  the  Rod  Sequence 
Control  System  (RSCS)  and  to  reduce 
the  Rod  Worth  Minimizer  (RWM)  low 
power  setpoint 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Rod  Sequence  Control  System 
restricts  rod  movement  to  minimize  the 
individual  worth  of  control  rods  to 
lessen  the  consequences  of  a  Rod  Drop 
Accident  (ROA).  Control  rod  movement 
is  restricted  through  the  use  of  rod 
select,  insert  and  withdrawal  blocks. 
Hie  Rod  Sequence  Control  System  is  a 
hardwired  (as  opposed  to  a  computer 
controlled],  redundant  backup  to  the 
Rod  Worth  Minimizer.  It  is  independent 
of  the  Rod  Worth  Minimizer  in  terms  of 
inputs  and  outputs  but  the  two  systems 
are  compatible.  The  RSCS  is  designed  to 
monitor  and  block  when  necessary 
operator  control  rod  selection, 
withdrawal  and  insertion  actions,  and 
thus  assist  in  preventing  significant 


control  rod  pattern  errors  which  could 
lead  to  a  control  rod  with  a  high 
reactivity  worth  (if  dropped).  A 
significant  pattern  error  is  one  of  several 
abnormal  events  all  of  which  must  occur 
to  have  a  RDA  which  might  exceed  fuel 
energy  density  limit  criteria  for  the 
event  It  was  designed  only  for  possible 
mitigation  of  the  RDA  and  is  active  only 
during  low  power  operation  (currently 
generally  less  than  20  percent  power) 
when  a  RDA  might  be  significant.  It 
provides  rod  Mocks  on  detection  of  a 
si^iificant  pattern  error.  It  does  not 
prevent  a  RDA.  A  similar  pattern  control 
function  is  also  performed  by  the  RWM, 
a  computer  cwitroUed  system.  All 
reactors  having  a  RSCS  also  have  a 
RWM. 

In  response  to  a  topical  rqwrt 
submitted  by  the  BWR  Owner's  Group, 
on  December  27, 1987  we  issued  a  letter 
with  a  supporting  safety  evaluation 
approving  (1)  elimination  of  the  RSCS 
while  retaining  the  RWM  to  provide 
backup  to  the  operator  for  control  rod 
pattern  control  and  (2)  lowering  the 
setpoint  for  tumoff  of  RWM  to  10%  of 
rated  thermal  power  from  its  current 
20%  level  (Letter,  A.  C  Thadani,  NRC  to 
).  S.  Chamley,  GE,  Subject  Acceptance 
for  Referencing  of  Licensing  Topical 
Report  NEDE-24011-P-A,  "General 
Electric  Standard  Application  for 
Reactor  Fuet,"  Revision  8,  Amendment 
17.) 

The  Commission  has  provided 
standards  for  determining  wdiether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amemfanent  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  fit)m 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigidficant  reduction  in  a 
margin  of  safety. 

The  licensee's  analysis  contained  in 
their  December  14, 1988  letter  states  the 
foUowing  in  response  to  the  three  NRC 
criteria  referenced  above: 

Deletion  of  the  RSCS  and  reduction  of  the 
RWMS  low  power  set  point  froB  20X  to  10% 
does  not  involve  a  significant  hazards 
consideration  because  it  does  not 

1.  Signiftcantly  increase  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  e<|aipment  related 
to  safety  as  previously  evaluated  in  the 
FSAR. 

The  nonsafety-related  RSCS  and  RWM  are 
not  required  for  nor  do  they  support  tlte 
proper  operation  of  other  systems.  Hence, 
deleting  the  RSCS  and  changing  the  low 
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power  set  point  on  the  RWM  has  no  effect 
one  way  or  the  other  on  the  probability  of 
equipment  laalfiinction  in  other  systems  or 
within  the  RWM. 

The  probability  of  occurrence  of  an 
accident  is  not  aRected  by  this  change.  These 
changes  impact  only  the  rod  drop  accident 
(RDA)  analyses.  The  probability  of  an  RDA  is 
dependent  only  on  the  control  rod  drive 
system  and  mechanisms  themselves,  and  not 
in  any  way  on  the  RSCS  or  RWM. 

llie  consequence  of  an  RDA  as  evaluated 
in  the  LGS  FSAR  will  not  be  affected  by  this 
modification.  An  extensive  probabilistic 
study  was  performed  by  die  NRC  staff  (letter 
and  enclosure  from  B.  C.  Rusche.  NRR,  to  R. 
Fraley,  ACRS.  dated  lune  1, 1976,  "Generic 
Item  n  A-2  Gontrol  Rod  Drop  Accident 
(BWRsD-  This  study  indicated  that  diere 
was  not  a  need  for  the  RSCS.  Furthermore, 
improved  snthodologies  in  die  RDA  analysis 
methods  (e.g.  BNL-NUREG  28109,  'Thermal 
Hydraulic  ^acts  on  Center  Rod  Drop 
Accident  in  a  BWR,"  October  10Bt>'indicated 
that  the  peak  fuel  enthalpies  resulting  from 
an  RDA  are  significantly  lower  than 
previously  determined  by  less  refined 
methodologies. 

The  RSCS  duplicates  die  function  of  the 
RWM.  So  long  as  the  RWM  is  operable,  the 
RSCS  is  not  needed  since  the  RWM  prevents 
control  rod  pattern  error.  In  the  event  the 
RWM  novAot  service,  after  the  withdrawal 
of  the  first  12  control  rods,  the  proposed 
Technical  Spedficatians  require  that  Antral 
rod  mowBent  and  compliance  with  the 
prescribed  control  rod  pattern  be  verified  by 
a  second  licensed  operator  or  tecimically 
qualified  member  of  the  technical  staff.  The 
verification  process  is  controlled 
procedurally  to  ensure  a  hi^  quality, 
independent  review  of  control  rod  movement. 
In  addition,  to  farther  minimixe  ctmtrol  rod 
movement  at  low  power  with  the  RWM  out  of 
service,  the  proposed  Technical 
Specifications  will  permit  only  one  plant 
start-up  per  calendar  year  with  the  RWM  out 
of  service  prior  to  or  during  the  withdrawal  of 
die  first  twelve  control  rods.  All  the  above 
taken  together  demonstrates  consistency  and 
appUcability  to  those  conclusions  readied  in 
the  referenced  SER.  and  substantiate  the 
conclusion  that  there  will  be  no  increase  in 
the  consequences  of  an  RDA  as  evaluated  in 
the  FSAR  as  a  result  of  eliminating  the  RSCS. 

There  will  also  be  no  increase  in  the 
consequences  of  an  RDA  as  evaluated  in  the 
FSAR  due  to  lowering  the  RWM  set  point 
from  20%  to  10%.  The  effects  of  an  RDA  are 
more  severe  at  low  power  levels  and  are  less 
severe  as  power  level  increases.  Although  the 
cniginal  calculations  for  the  RDA  were 
performed  at  10%  po%ver,  the  NRC  required 
diat  tlw  generic  BWR  Technical 
Specifications  be  written  to  require  operation 
of  the  RWM  below  20%  power  in  order  to 
ensoie  conservatism.  However,  GE  continued 
to  perform  the  RDA  analyses  at  and  below 
10%  power  because  these  produced  more 
conservative  analytical  results.  RecenUy, 
more  refined  calculations  by  BNL  have 
sho«ra  that  even  with  the  maximum  single 
control  rod  position  error,  and  most  multiple 
control  rod  error  patterns,  the  peak  fuel  rod 
enthalpy  reached  during  an  RDA  from  these 
control  rod  patterns  would  not  exceed  the 


NRC  limit  of  280  cal/gm  for  RD As  above  10% 
power,  confirming  the  original  GE  analyses. 
Hence,  lowermg  the  RWM  set  point  from  20% 
to  10%  will  not  result  in  an  increase  in  the 
consequences  of  an  RDA  as  evaluated  in  the 
FSAR.  The  previously  referenced  NRC  SER 
has  cottduded  this  RWM  set  point  reduction 
to  be  acceptable. 

2.  Create  the  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  in  the  FSAR. 

Operation  of  the  RSCS  and  RWM  cannot 
cause  or  prevent  an  accident  They  function 
to  minimize  the  consequences  of  an  RDA. 
The  RDA  is  already  evaluated  in  die  FSAR, 
and  the  effect  of  this  proposed  change  on  the 
analyses  is  discussed  in  Item  1  above. 
4^  Elimination  of  the  RSCS  and  lowering  the 
RWM  set  point  will  have  no  impact  on  the 
operation  of  any  other  systems,  and  hence 
would  not  contribute  to  a  malfunction  in  any 
other  equipment  iu>r  create  the  possibility  for 
an  accident  to  occur  which  has  not  already 
been  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.      , 

Elimination  of  die  RSCS  will  not  lower  the 
margin  of  safety  for  the  reasons  discussed  in 
Item  1  above  and  summarized  below: 

(a)  An  extensive  NRC  study  has 
determined  that  the  possibility  of  an  RDA 
resulting  in  unacceptable  consequences  is  so 
low  as  to  negate  the  requirement  for  the 
RSCS. 

(b)  Recent  calculations  have  determined 
that  the  consequences  of  an  RDA  are 
acceptable  above  10%  power. 

(c)  The  RSCS  is  redundant  in  function  to 
the  RWM.  Eliminating  the  RSCS  does  not 
eliminate  tlie  control  rod  pattern  monitoring 
function  performed  by  the  RWM 

(d)  To  ensure  that  the  RWM  tvill  be  in 
service  when  required,  the  proposed  RWM 
Technical  Specification  will  be  revised  to 
allow  only  one  startup  per  calendar  yesi  with 
the  RWM  out  of  service  prior  to  or  during  the 
withdrawal  of  the  first  twelve  control  rods.  If 
the  RWM  is  out  of  service  below  10%  power, 
coatrol  rod  movement  and  compliance  with 
prescribed  control  rod  patterns  will  l>e 
verified  by  a  second  licensed  operator  or 
technically  qualified  member  of  the  technical 
staff.  This  situatioo  is  controlled  by  a  station 
procedure  which  specifically  requires  the 
following: 

*  Plant  Management  approval  is  required  in 
order  for  the  operator  to  bypass  the 
inoperable  RWM. 

*  A  second  operator  or  technically  qualified 
staff  member,  with  no  other  duties,  is 
required  to  verify  the  first  operator's  actions 
while  the  first  operator  performs  rod 
movements. 

*  The  startup  and  the  shutdown  sequences 
with  their  respective  signoff  sheets  are 
provided  for  verification  by  the  second 
operator  for  each  step  and  rod  movement 
made  by  the  first  operator. 

*  The  operators  are  provided  with 
shutdown  instructions  that  would  allow  a 
shutdown  sequence  that  would  result  in  a 
control  rod  pattern  which  would  agree  with 
RWM  pattern  if  that  system  were  not 
bypassed  and  was  controlling.  These 
instructions  identify,  for  the  operator,  the 
RWM  shutdown  step  to  be  initiated  for 


further  rod  insertion  below  the  RWM  low 
power  setpoint  (i.e.  10%  reactor  power). 

There  is  no  significant  reduction  in  tlie 
margin  of  safety  resulting  from  lowering  the 
RWM  set  point  from  20%  to  10%  because 
calculations  by  GE  and  BNL  have  shown  that 
even  with  tlie  maximum  single  control  rod 
position  error,  and  most  multiple  error 
patterns,  the  peak  fuel  rod  enthalpy  during  an 
RDA  from  these  patterns  would  not  exceed 
the  NRC  limit  (2a0cal/gm)  above  10%  power. 

In  summary  GE  has  provided  technical 
justification  for  tiie  proposed  changes  in  the 
Topical  Report  NEDE-24011-P-A  and 
associated  references  which  justify  the 
acceptabUity  of  the  proposed  changes. 

The  NRC  has  reviewed  and  accepted  the 
GE  analysis  and  provided  guidelines  for 
licensees  wanting  to  make  the  changes 
proposed  in  NEDE-24011-P-A  and  approved 
in  die  NRC  SER  issued  December  27, 1987  to 
(.  S.  Charnley  of  General  Electric. 

The  proposed  changes  are  consistent  with 
those  approved  in  the  NRC  SER  and  the 
guidelines  setforth  therein.  Therefore,  there  is 
no  significant  reduction  in  a  margin  of  safely. 

The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  as  to  whether  the 
proposed  amendment  involves  a 
significant  hazards  consideration.     ^, 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street  Pottstovwi,  Pennsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue. 
NW..  Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler  I 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County.  New  York 

Date  of  amendment  request 
December  8, 1988 

Description  of  amendment  request 
The  licensee  has  provided  the  following 
description: 

Technical  ^;>ecification  3.4£  provides  that 
if  die  requirement  ai  three  operable  auxiliary 
feedwater  ptimps  cannot  be  met  within  72 
hours,  the  reactor  shall  be  in  hot  shutdown 
within  the  next  12  hours.  This  wording 
renders  the  specification  applicable  to  all 
possible  conditions,  independent  of  the 
number  of  ti>e  inoperable  auxiliary  feedwater 
pumps.  The  Westinghouse  Standard 
Technical  Specificitions  provide  LCOs  which 
are  dependent  on  the  numtier  of  inoperable 
auxiliary  feedwater  pumps.  The  proposed 
change  will  revise  Technical  Specification  3.4 
to  reflect  the  applicable  LCOs  provided  by 
the  Westinghouse  Standard  Technical 
Specifications. 


C174 


Federal  Register  /  Vol.  54,  No.  20  /  Wednesday.  February  1.  1989  /  Notices 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possiblity  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  made  the  following 
analysis: 

1.  Does  tha  proposed  license  amendment 
involva  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response 

The  proposed  amendment  involves  a 
revision  to  the  current  IjCO  for  the  auxiliary 
feedwater  pumps  to  reflect  the  applicable 
LCOt  provided  by  the  Westinghouse 
Standard  Technical  Specifications.  The 
proposed  amendmenfwill  provide  a  LCO 
based  on  the  number  of  inoperable  pumps. 
The  proposed  LCOs  for  the  situations  of  one 
and  two  pumps  inoperable  are  equivalent  or 
more  stringent  than  the  existing  LCO.  The 
proposed  LCO  for  tlie  situation  of  three 
pumps  inoperable  reflects  the  fact  that 
continued  plant  operations  with  three 
inoperable  auxiliary  feedwatar  pumps  is  a 
safer  mode  of  operation  than  commencing 
plant  shutdown  in  such  a  condition.  As  such, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  license  amendment 
create  the  poMibiUty  of  a  new  or  di^erent 
kind  of  accident  from  any  accident  previously 
evaluated? 

Response 

The  proposed  amendment  does  not  involve 
any  physical  alteration  to  the  auxiliary 
feedwater  system  or  to  any  other  plant 
system  or  structure.  The  change  does  not 
affect  the  operation  of  any  plant  system. 
Hence,  the  possibiUty  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  is  not  created  by  this  change. 

3.  Does  the  proposed  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response 

Hie  proposed  amendment  involves  a 
revision  to  the  current  LCO  for  the  auxiliary 
feedwater  pumps  to  reflect  the  applicable 
LCOs  provided  by  the  Westinghouse 
Standard  Technical  Spedflcations.  The 
proposed  amendment  will  provide  a  LCO 
based  on  the  number  of  Inoperable  pumps. 
The  proposed  LCOs  for  the  situations  of  one 
and  two  inoperable  pumps  are  equivalent  or 
more  stringent  than  the  existing  LCO.  The 
proposed  LCO  for  the  situation  of  three 
inoperable  pumps  reflects  the  fact  tiiat 
continued  plant  operations  with  three 
inoperable  auxiliary  feedwater  pumps  is  a 


safer  mode  of  operation  than  commencing 
plant  shutdown  in  such  a  condition.  As  such, 
the  proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
Yori(  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A, 
Capra.  Director 

PubUc  Service  Company  of  Colorado, 
Docket  No.  50-287,  Fort  SL  Vrain 
Nuclear  Generating  Station.  WeM 
County,  Colorado 

Date  of  amendment  request 
December  19, 1988 

Description  of  amendment  request  As 
reported  in  LER  88^2-01.  dated 
September  21, 1988  (P-68345),  an  error 
had  been  discovered  by  General 
Atomics  in  their  computer  program  code 
utilized  in  the  development  of  the 
environmental  qualification  profiles  for 
the  Fort  St  Vrain  (FSV)  equipment 
qualification  (EQ)  pnyram.  The  error 
resulted  in  generating  nonconservative 
building  temperatures  for  a  variety  of 
smaller  high  energy  line  break  (HELB) 
sizes.  Reanalyses  of  the  HELB  scenarios 
confirmed  that  a  number  of  smaller 
HELB  sizes  resulted  in  higher  delayed 
building  temperature  i>eaks  than 
previously  analyzed.  To  reduce  those 
peaks,  a  modification  to  the  Steamline 
Rupture  Detection/Isolation  Setpoint 
was  reqidred.  The  new  Fixed  High 
Temperature  Trip  Setpoint  is  based  on 
an  AJialysis  Value  of  180  degrees 
fahrenheit.  This  trip  will  allow 
automatic  isolation  of  those  HELBs 
which  do  not  produce  a  building 
temperature  rateof-rise  rapid  enough  to 
cause  a  trip  of  SLRDIS.  The  Fixed  IHUgh 
Temperature  Trip  Setpoint  enhances 
equipment  qualification  by  reducing  the 
magnitude  of  the  delayed  building 
temperature  peaks  for  smaller  HB^ 
and  permits  timely  operator  access  to 
perform  any  manual  actions  which  may 
be  required.  The  final  EQ  composite 
temperature  profile  used  for  future 
equipment  qualification  incorporates  the 
new  Hxed  High  Temperature  Trip 
Setpoint  in  addition  to  the  existing  Rate- 
of-Rise  Trip  Setpoint  as  submitted  in  P- 
88344  dated  September  28, 1988. 

This  change  to  the  Technical 
Specifications  implements  this  Fixed 
Hi^  Temperature  Trip  Setpoint  by 
modifying  LCO  4.41  and  SR  6.4.1. 

Basis  fl>r  proposed  no  significant 
hazards  consideration  determination: 


The  licensee  submitted  the  following 
evaluation  of  significant  hazards 
considerations  for  this  amendment 
request: 

The  proposed  Amendment  does  not  involve 
a  significant  hazards  consideration  l>ecause 
operation  of  the  Fort  St  Vrain  Nuclear 
Generating  Station  in  accordance  with  this 
proposed  modification  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Recent  reanalyses  determined  tliat  certain 
postulated  HELBs  could  result  in 
temperatures  in  excess  of  the  original 
composite  temperature  profile  used  in  the 
Environmental  Qualification  Program.  While 
tlie  initial  peak  temperatures  were  reduced,  a 
variety  of  smaller  breaks  resulted  in  higher 
delayed  temperatures.  The  addition  of  a  new 
Fixed  High  Temperature  Trip  Setpoint  will 
enable  SLRDIS  to  automatically  detect  and 
isolate  a  number  of  the  smaller  HELBs  which 
do  not  produce  s  temperature  rate-of-rise 
rapid  enough  to  cause  a  SLRDIS  Rate-of-Rise 
Trip.  This  trip  would  significantly  mitigate 
the  delayed  temperature  peaks,  thus 
enhancing  equipment  qualification  and 
ensuring  that  the  resultant  temperatures  will 
not  prevent  timely  building  access.  Tba 
electrical  equipment  per  10  CFR  80.48 
remains  qualified  with  the  new  composite 
profile.  The  consequences  of  a  SLRDIS 
actuation  are  addressed  in  FSAR  Section 
7.3.10.4.  The  consequences  of  SLRDIS 
actuations  are  no  different  than  previously 
analyzed  for  the  Rate-of-Rise  Trip  Setpoint 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bma  any  accident 
previously  evaluated 

The  required  function  of  SLRDIS  is  to 
isolate  both  primary  and  secondary  coolant 
loops  in  the  event  of  a  HELB.  resulting  in  an 
interruption  of  forced  drculation  cooling 
(lOFC).  The  consequences  of  a  9JU}IS 
actuation  have  l>een  evaluated  in  the  FSAR 
Tlw  added  nxed  High  Temperature  Trip 
Setpoint  adds  a  new  point  in  the  elevation  of 
bulk  building  average  temperature  at  which 
SLRDIS  will  trip. 

Since  the  new  trip  results  only  in  changing 
the  programming,  all  previous  failure  modes 
and  malfunctions  remain  unchanged. 
Recovery  following  a  SLRDIS  actuation  may 
be  accomplished  by  one  of  three  methods:  (1) 
normal  keylKwrd  conunands  provided  that 
the  ambient  temperature  sensed  by  at  least  3 
of  the  4  sensors  has  returned  below  the  trip 
setpoint  or  (2)  manipulating  the  SUtDIS 
detection  rack  bypass  key  switch:  or  (3) 
removal  of  the  SLRDIS  XCR's  (control  relays) 
in  control  board  93-I-ia 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  basis  for  SLRDIS  in  LCO  4.4.1  states 
that  detection  of  steam  leaks  is  required  for 
environmental  qualification  of  safe  shutdown 
cooling  systems.  The  detection  system 
tttilixes  a  pre-trip  fixed  temperature  alarm  to 
Initiate  manual  operator  actions  to  isolate  the 
steam  leak  and  a  Rate-of-Rise  Trip  Setpoints 
to  initiate  an  automatic  isolation.  Both 
detection  points  ensure  that  the  resultant 
harsh  environment  from  a  postulated  steam 
leak  is  limited  such  that  the  safe  shutdown 
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systems  will  be  capable  of  performing  their 
safety  function  luider  the  environmental 
conditions  and  permit  timely  building  access. 
Adding  a  new  Fixed  High  Temperature  Trip 
Setpoint  enhances  the  required  detection  and 
resultant  protective  actioas  to  limit  the  harsh 
environment  The  same  system  accuracy  and 
setpoint  uncertainty  methodology  were 
applied  to  calculate  the  new  Foced  High 
Temperature  AUfrwable  Value  and  Trip 
Setpoint  The  added  trip  setpoint  neither 
causes  any  new  sin^  failure  points  nor 
compromises  the  system  detection.  The 
operability  requirements  as  defined  in  the 
Technical  Specifications  remain  unchanged 
for  the  new  HELB  analyses  and  SLRDIS 
Fixed  High  Temperature  Trip  Setpoint 

No  single  failure  can  resuh  in  die  actuation 
of  the  SURDIS  safety  function  or  preclude  the 
safety  ftmcdoa  from  occorring.  EE-EQ-0033. 
Rev.  C  has  been  apdated  to  conservatively 
reflect  the  impact  at  a  prolonged  loss  of 
HVAC  conditioa  on  SLRDIS  actuation  with 
the  new  Fixed  High  Temperature  Trip 
Setpoint  The  temperature  in  either  the 
reactor  building  or  turbine  building  will  not 
cauoe  a  SLRDiS  actuation  for  a  loss  of  HVAC 
oonditioD  itf  leas  thai  or  equal  to  6  hours. 
Prior  to  •  boun,  oonedive  action,  if  required, 
could  be  implemented  to  reduce  building 
temperatures.  The  new  trip  setpoint  is  sUghdy 
higher  than  the  »»t»ting  reactor  building  high 
temperature  scram  setpoint  of  161  degrees  F. 
which  has  not  actuated  in  the  past  ajid  would 
not  be  expected  to  actaate  except  during  a 
HELB  or  Design  Basis  Accident  No.  2. 
Therefore,  it  is  concluded  that  the  probability 
for  inadvertent  actuation  of  SLRDIS  is  not 
increased  by  the  171  degrees  P.  Fixed  High 
Temperature  Trip  Setpoint 

The  staff  has  reviewed  the  licensee's 
evaluation  and  agrees  with  its 
conclusioiu.  Therefore,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Biulding,  Greeley,  Colorado 

Attorney  for  licensee:  J.  K.  Tarpey, 
Public  Service  Company  Building,  Room 
900, 550 15th  Street  Doiver,  Colorado 
80202 

NRC  Project  Director  Jose  A.  Calvo 

Rochester  Gas  and  Bectric  CoiporatioD, 
Dodcet  Na  50-244.  R£  Ginna  Nuclear 
Power  Plant  Wayne  Coimty,  New  York 

Date  afamertdment  request  October 
10, 1988  as  supplemented  on  December 
22,1988 

Description  of  Amendment  The 
proposed  amendment  would  modify  the 
Technical  Specifications  to  reflect  the 
appropriate  titles  for  corporate  positions 
having  responsibility  for  overall  plant 
safety,  and  to  modify  the  PORC 
membership. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determhiing  whether  a 
significant  hazards  determination  exists 


as  stated  in  10  CFR  5a92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  differrat  kind  of  accident  firom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Proposed  revisions  to  the  Technical 
Specifications  include  an  additional 
member  of  the  Plant  Operations  Review 
Committee,  Maintenance  Planning/ 
Scheduling  Manager,  and  changes  to  the 
following  titles:  Senior  Vice  President  to 
Vice  President  Training  Coordinator  to 
Division  Training  Manager,  Shift 
Foreman  to  Shift  Supervisor.  IMant 
Health  I^ysicist  to  plant  Health 
Physicist  and  Electric  and  Steam 
Production  to  Production  and 
Engineering.  The  license  also  requests 
addition  of  the  position  of  Plant 
Manager,  Ginna  Station.  This  position 
has  the  responsibility  for  overall  onsite 
(^>eratioiu  of  Ginna  Station  aiui 
replaces  the  titles  of  Siq>erintendent 
Ciima  Production;  and  Station 
Superintendent  except  that  the  position 
of  Superintendent  Ginna  Production 
continues  as  chairman  of  the  Plant 
Operations  Review  Committee  (PORC). 

The  changes  are  administrative  in 
nature  because  they  do  not  change  the 
physical  aspects  of  the  plant  equipment 
or  previously  approved  operations,  and 
they  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  create  the  possibihty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
involve  a  sigidficant  reduction  in  the 
margin  of  safety.  Accordingly,  the 
Commission  proposes  to  determine  that 
this  revision  does  not  involve  a 
significant  hazard 

Local  Public  Document  Room 
location:  Rochester  Pubhc  Library,  115 
South  Avenue,  Rodiester,  New  Yoric 
14eia 

Attorney  for  licensee:  Harry  Voigt,  Le 
Boeuf,  Lamb,  Leiby  and  McRae,  Suite 
110, 1133  New  Hampshire  Avenue,  NW., 
Washington.  DC  2003& 

Tennessee  VaOey  Authority,  Dockets 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant  Units  1, 2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  requests: 
December  9, 1968  (TS  282) 

Description  of  amendment  requests: 
The  proposed  amendment  would  change 
the  BFN  Technical  Specifications  (TS) 


for  Units  1, 2,  and  3  to  add  reqtiirement 
1  AMM.6  to  die  Definitions  Section.  This 
requirement  would  ensure  that  an 
Inservice  Inspection  Program  for  piping 
identified  in  NRC  Generic  Letta  88-01 
be  performed  in  accordance  with 
developed  NRC  positions. 

Spedfically,  this  proposed  change 
would  requite  the  implementation  of  a 
program  to  motutor  piping  made  of 
austenitic  stauiless  steel  meeting  the 
operational  requirements  outlined  in 
Generic  Letter  88-01  for  any  indications 
of  IGSCC  This  proposed  change  has 
been  reviewed  and  approved  by  the 
BFN  Plant  Operations  Review 
Committee  and  the  Nuclear  Safety 
Review  Board. 

Basis  for  proposed  no  significant     ^ 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50il2(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  5092.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  has  provided  standards  for 
determining  whether  a  significant  hazards 
consideration  exists  as  stated  in  10  CFR 
50.92(c).  A  proposed  amendmoit  to  an 
operating  lioeose  involves  no  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  1)  involve  a  significant 
increase  in  the  probabitity  of  conaequences 
of  an  accident  previously  evaluated.  2)  create 
the  possibility  of  rnew  or  different  kind  of 
accident  from  an  accident  previously 
evaluated,  or  3)  involve  a  significant 
redaction  in  a  margin  of  safety. 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  any  acxident  previously 
evaluated. 

BFN  Final  Safety  Analysis  Report  (FSAR) 
Chapter  14  provides  analysis  of  Design  Basis 
AccidenU  (DBA]  in  which  BFN  was  analyzed 
and  licensed,  fai  reviewing  these  DBA's  the 
one  closest  to  the  IGSCC  issue  would  l>e  the 
Loss  of  Coolant  Accident  (LOCA)  discossed 
in  FSAR  SecticHi  14.6J.  In  that  analysts,  it  is 
assumed  that  the  reactor  is  operating  at  die 
most  severe  conditkw  at  the  time  the 
recirculation  pipe  brealts,  which  would 
maximize  the  parameter  of  interest:  primary 
containment  response,  fission  product  release 
or  Core  Standby  Cooling  System 
requirements.  In  addition,  the  redrcnlation 
loop  pipeline  is  assumed  to  be  instantiy 
severed.  This  results  in  the  most  rapid 
coolant  loss  and  depressurization  with 
coolant  discharged  from  Ixith  ends  of  the 
break. 

The  VCSCC  concern  of  the  staff  results 
fi^m  various  BWR  Plants  identifying  that 
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they  have  «xiwri«iicwl  WMne  cracking  in 
weldnMnts  of  auatenitic  itainleu  iteel  piping. 
Tha  propoaad  TS  would  raquira  an  inapcction 
program  ba  parformed  in  accordance  with 
NRC  gnidalinaa  to  enaure  that  tha  potential  of 
pipe  weldmant  cracking  be  minimized  Thia 
TS  would  apply  to  all  BWR  piping  made  of 
auatenitic  atainleaa  ateel  that  ia  four  inches  or 
larger  in  nominal  diameter  and  contains 
reactor  coolant  at  a  temperature  above  200*  F 
during  power  operation  regardless  of  Code 
Classification.  Implementation  of  this  TS 
would  ensure  that  weldment  cracking  would 
be  detected  and  fixed  before  a  pipe  would 
rupture.  As  a  result,  the  proposed  TS  would 
provide  added  assurance  of  not  exceeding 
any  aaaumptions  or  results  for  the  LOCA 
analysia  stated  above. 

In  Generic  Letter  88-01,  the  Commission 
stated  that  unless  appropriate  remedial 
actions  are  taken.  BWR  plants  may  not  be  in 
compliance  %vith  their  oirrent  design  and 
licensing  bases,  including  10  CFR  SO, 
Appendix  A.  General  Design  Criteria  (GDC) 
4, 14,  and  31.  NRC  proposes  a  TS.  in  which 
BFN  is  hereby  proposing,  which  will  ensure 
implementation  of  a  NRC  approved  program 
for  ICSCC  This  program  provides 
appropriate  remedial  actions,  therefore, 
providing  added  assurance  that  BFN  is  within 
its  desi^i  bases  and  appropriate  10  CFR  50 
Appendix  A  GDCs. 

2.  The  proposed  change  does  not  change  or 
modify  the  operation  or  design  of  any  safety- 
related  equipment  currently  installed  at  BFN. 
This  proposed  TS  would  enhance  the  overall 
plant  integrity  through  the  implementation  of 
a  program  that  would  provide  added 
assurance  that  the  pressure  boundary  piping 
integrity  would  be  maintained.  This  proposed 
TS  change  ia  administrative  in  nature  and 
does  not  introduce  any  new  conditions  which 
would  create  a  new  or  different  accident  that 
has  been  previously  analyzed. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  administrative  in 
nature  and  in  fact  enhances  the  margin  of 
safety  at  BFN.  Implementation  of  a  program 
in  accordance  with  Generic  Letter  88-01 
requires  an  ISI  program  to  monitor  specific 
piping  that  may  be  susceptible  to  IGSCC. 
This  program  would  assist  in  detection  of 
weldment  cracking  in  auatenitic  stainless 
steel  piping  as  outlined  in  the  subiect  letter. 
The  addition  of  this  program  provides  added 
assurance  that  any  cracking  would  be 
detected  and  fixed  therefore,  eliminating  any 
added  potential  of  a  pipe  rupture,  llie 
implementation  of  this  TS  enhances  the 
overall  integrity  and  safety  of  BFN.  This 
proposed  change  also  supports  the  design 
and  licensing  bases  of  BFN.  in  addition  to 
aupporting  10  CFR  sa  Appendix  A.  GDC  4, 
14,  and  31. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 


Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  ^sistant  Director.  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Noa.  50-259.  50-280  and  50-298.  Browns 
Fairy  Nuclear  Plant,  Units  1. 2  and  S. 
Limestone  County,  Alabama 

Date  of  amendment  requests: 
December  22, 1988  (TS  264) 

Description  of  amendment  requests: 
.  The  Tennessee  Valley  Authority  (TVA 
or  the  licensee)  proposes  to  amend  the 
Browns  Ferry  Technical  Speciflcations 
(TS)  by  adding  surveillance 
requirements  to  the  Reactor  Protection 
System  (RPS)  power  monitoring  system. 
In  response  to  a  NRC  directive,  the 
licensee  installed  RPS  power  monitoring 
system  cirtniit  protectors.  The  proposed 
surveillance  requirements  relate  to  these 
modifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determhiing  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  cm  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  i>erformed  and  provided  the 
following  analysis: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  any  accident  previously 
evaluated 

A  modification  was  made  to  install 
redundant  class  IE  circuit  protection  devices 
between  the  non-class  l£  RPS  power  supplies 
and  the  class  IE  RPS  power  supplies.  These 
circuit  protective  devices  consist  of  a 
contractor  which  will  open  by  (1)  an 
overvoltage  relay  with  a  trip  level  setting  of 
less  than  or  equal  to  128.5  Vac,  (2)  an 
undervoltage  relay  with  a  trip  level  setting  of 
greater  than  or  equal  to  113.4  Vac  for  the  MG 
sets.  (3)  an  undervoltage  relay  with  a  trip 
level  setting  of  greater  than  or  equal  to  111.8 
Vac  for  alternate  supply,  and  (4)  an 
imderfrequency  relay  trip  level  setting  of 
greater  than  or  equal  to  57  Hz  on  all  devices. 

The  cabinets  and  conduits  for  each  RPS 
power  monitoring  system  are  located  in  the 
control  building,  which  is  a  seismic  category 
Istructura. 

This  structure  will  provide  protection  from 
effects  of  tornadoes,  tornado  missiles,  and 
external  floods.  The  components  of  each 
monitoring  system  are  also  seismically 
qualified  for  class  IE  application  as  required 
by  GDC  2. 

In  order  to  comply  to  GDC  21.  there  are 
two  physically  independent  and  fully 
redundant  circuit  interrupters  provided  for 


each  RPS  bus.  bicluding  alternate  supply. 
This  redundancy  provides  single  failure 
protection  in  case  one  drciiit  does  not 
function  properly.  This  also  provides 
sufficient  reUabUity  to  ensure  tha  RPS 
performs  its  intended  safety  function. 

The  BFN  Final  Safety  Analysis  (FSAR) 
Section  7.2.3.2  states  that  the  power  to  each 
of  the  two  reactor  protection  trip  systems  is 
supplied  via  a  separate  bus,  by  its  own  high- 
inertia,  a-c  motor  generator  set  The  high 
inertia  is  provided  by  a  flywheel  The  inertia 
is  sufficient  to  maintain  voltage  and 
frequency  within  275%  of  rates  values  for  at 
least  1.0  second  following  total  loss  of  power 
to  the  MG  set.  In  applying  this  to  Section 
14.S.4.4.b  of  the  FSAR  accident  analysis,  loss 
of  auxiliary  power  assumes  the  RPS  MG  set 
coastdown  time  until  loss  of  MG  generator 
output  voltage  to  be  SJ)  seconds.  Thus  the 
upper  and  lower  bounds  for  voltage  output 
and  time  delay  are  identified  as  significant 
performance  parameters  expected  from  the 
MG  set  design.  The  RPS  power  monitoring 
system  installed  is  designed  by  the  MG  sets 
to  provide  no  time  delay.  Consequently,  the 
trip  level  settings  for  the  RPS  power  monitor 
must  he  outside  the  expected  operating  range 
of  the  MG  set.  For  a  nominal  120  Vac  MG 
output  voltage,  the  5%  regulation  band  (114  to 
128  volts)  is  within  the  technical  specification 
trip  level  setting  of  113.4  to  126.5  Vac.  This 
will  allow  the  MG  set  to  function  within  its 
intended  and  designed  time  and  voltage 
range  before  the  RPS  power  monitoring 
system  trips.  These  settings  support  the 
design  and  function  of  the  high-inertia  MG 
sets,  and  therefore,  support  the  assumptions 
made  in  the  BFN  FSAR. 

Therefore,  the  design,  trip  level  settings, 
and  intended  function  of  the  RPS  power 
monitoring  system  are  both  bounded  and 
support  the  current  BFN  FSAR  accident 
analysis. 

2.  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident 

The  proposed  change  does  not  affect  the 
operation  or  intended  function  of  any 
currently  installed  safety  related  equipment 
If  all  the  protective  circuits  in  one  MG  fail  to 
open,  the  redundant  train  of  RPS  systems  is 
still  available  to  mitigate  any  design  basis 
accident.  The  RPS  power  monitoring  system 
does  not  perform  any  specific  safety  function 
therefore,  failure  would,  at  worst  case,  be 
bounded  by  the  current  BFN  Final  Safety 
Analysis. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  additional  surveillance  requirements 
resdting  from  the  subject  modificatioa 
enhance  to  overall  dependability  of  the  RPS 
system.  By  S|}ecifying  overvoltage, 
undervoltage,  and  underfrequency  values 
ensures  that  the  RPS  power  monitoring 
system  will  protect  the  RPS  components  so 
they  perform  their  intended  function. 

This  system  provides  no  direct  safety 
function.  It  provides  isolation  between  the 
non-class  IE  RPS  power  supplies  and  the 
class  IE  power  distribution  buses.  It 
functions  to  isolate  the  RPS  power 
distribution  buses  upon  detection  of 


Federal  Register  /  Vol.  54,  No.  20  /  Wednesday,  February  1.  1989  /  NoUcea  5177 


overvoltage,  undervoltage,  and 
underfrequency  on  the  M>S  power  supplies 
thereby  preventing  possible  adverse 
operation  of  the  class  IE  RPS  components 
outside  their  designed  voltage  and  current 
ranges. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel  Teimessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Bhick 

The  Qevalaiid  Electric  lUuminatiiig 
Company,  Duquesne  Light  Company. 
Ohio  EdLMn  Company,  PennsylvaBLi 
Power  Company,  Toledo  Edison 
Company,  Docket  Na  5O440,  Perry 
Nuclear  Power  Plant.  Unit  No.  1,  Lake 
County.  Ohio 

Date  of  amendment  request 
November  28, 1988  as  amended 
December  29, 1988. 

Description  of  amendment  request- 
The  proposed  amendment  would 
increase  the  mininnim  critical  power 
ratio  (MCPR)  in  the  Technical 
Specifications  (TS)  from  1.06  to  \Ja7  to 
accoimt  for  additional  imcertainties 
which  normally  occur  in  the  second  and 
subsequent  operating  cycles.  It  also 
would  add  two  limiting  lattice 
MAPLHGR  (moat-limiting  average 
planar  linear  heat  generation  rate) 
curves  to  the  TS  to  accoimt  for  two  new 
GE8X8EB  fuel  types  being  used  this 
cycle  and  delete  the  MAPLHGR  curve 
for  the  natural  uraniimi  bundles  which 
are  being  totally  removed  diuing  the 
refueling  outage.  The  limiting  conditions 
for  operation  and  action  statements  for 
the  APLHGR  would  be  revised  to  reflect 
the  lattice-dependent  MAPLHGR  limits 
in  the  GESTAR  analysis  and  the  default 
limits  in  TS  figures  for  hand 
calculations.  The  TS  would  be  reworded 
to  clarify  how  power-dependent 
MAPLHGR  factors  (MAPFACp)  are 
applied  to  the  lattice  MAPLHGR's  and 
reflect  NRC  guidance  in  the  GESTAR 
safety  evaluation  report.  Figures  and 
pages  would  also  be  renumbered  and 
reordered.  The  extrapolated  value  for 
MCPRf  (figure  3.2.2-1  of  the  TS)  (the 
calculated  MCPR  at  a  given  point  of 
core  flow)  is  being  corrected  by  the 
factor  of  [1.0  -)- 0.0032  (40-F)]  where  F  = 
percent  of  rated  core  flow,  to  provide 
additional  conservatism  at  lower  core 


flows  (below  40%  of  rated  flow). 
Additionally,  the  flow  dependent 
MAPLHGR  factor  (MAPFAQ)  curve 
(figure  3.2.1-4]  is  being  extended  down 
to  the  20%  rated  core  flow  line  to 
account  for  core  flow  shortfalls  which 
were  demonstrated  during  the  startup 
testing  program.  (This  figm«  is  also 
being  rentunbered.  the  new  number  will 
be  3.2.1-1). 

The  proposed  amendment  would  also 
delete  two  curves  (A-A'  and  B-B')  &t»m 
the  current  set  of  MCPR  parametric 
(MCPRp)  curves  (those  ciuves  which 
specify  the  power-dependent  MCPR 
Ikait  at  reduced  feedwater  temperatiu^s 
for  various  core  average  exposures  and 
core  flows).  Thermal  margin  during  the 
second  cycle  will  be  maintained  using 
curve  C-C'  as  the  Umit  and  the  C-C 
designation  will  be  removed. 
Additionally,  the  TS  related  to  the 
LHGR  (linear  heat  generation  rate  or 
heat-generation-per-unit-length  of  fuel 
rod)  would  be  revised  to  reflect  the 
higher  LHGR  associated  with  the  new 
fuel.  The  definition  of  critical  power 
ratio  would  be  generalized  by  changing 
GEXL  to  a  GE  critical  power  correlation. 
The  associated  bases  would  also  be 
changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  standards  used  to  arrive  at  a 
determination  that  a  request  for 
amendment  requires  no  significant 
hazards  consideration  are  included  in 
the  Commission's  Regulations,  10  CFR 
50.92(c),  which  states  that  the  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
kivolve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
licensees  have  provided  the  following 
analysis  concerning  the  above  three 
factors: 

1.  The  proposed  changes  would  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  previously  evaluated  because 
MCPR,  MCPR*  LHGR,  MAPFAQ  and 
MAPLHGR  core  operating  limits  are  provided 
to  establish  bounds  on  normal  reactor 
operations  which  ensure  core  conditions  are 
maintained  within  the  assumptions  and  scope 
of  accident  analyses.  New  MAPLHGR  and 
MAPFAC,  curves  and  LHGR.  MCPR  and 
MCPRf  limits  are  provided  to  reflect  changes 
in  the  reactor  fuel  configuration  and  design 
assumptions.  Operation  within  these  limits 
will  assure  the  consequences  of  affected 
transients  and  accidents  will  remain  within 
the  results  and  bounds  of  the  safety  analyses. 
MAPLHGR.  MAPFAQ  MCPR«  and  MCPR 
curves/limits  were  generated  using  analytical 
methods  previously  approved  by  the  NRC. 


The  Safety  Limit  MCPR  is  determined  using 
a  statistical  model  that  combines 
uncertainties  in  operating  parameters  «vith 
uncertainties  used  to  calculate  the  critical 
power.  For  reload  cores,  some  of  the 
uncertainties  used  in  the  determination  of  the 
Safety  Limit  MCPR  are  larger  than  for  initial 
cores.  The  higher  Safety  Limit  MCPR  for 
reload  cores  accounts  for  these  increased 
uncertainties.  The  Safety  Limit  MCPR  for 
reload  cores  has  received  previous  NRC 
approval  and  is  documented  within  the 
Updated  Safety  Analysis  Report  (USAR)  and 
in  GESTAR. 

The  critical  power  ratios  in  the  transient 
analyses  were  calculated  using  the  improved 
critical  power  correlatioa  GEXL-Plus.  This 
correlation  has  been  approved  by  the  NRC 
(SER  to  Amendment  15  of  GESTAR).  lu 
predecessor  GEXL  was  used  for  the  initial 
core  analysis. 

The  LHGR  limit  for  GE8X8EB  fuel  was 
calculated  using  the  GESTR-MECHANICAL 
code  (a  fuel  rod  thermal-mechanical 
performance  model  accepted  by  the  NRC  in 
GESTAR).  Results  from  GESTR- 
MECHANICAL  demonstrate  that  compliance 
with  the  new  LHGR  limit  (in  concert  »vith 
appropriate  MAPLHGR  curves)  will  further 
ensure  fuel  design  basis  criteria  are  satisfied 
for  GE8X8EB  fiiel. 

Extended  operating  domains  and  modes  of 
operation  have  been  analyzed  by  GE  (using 
NRC-approved  methods)  to  determine 
applicable  operating  restrictions.  GE 
demonstrated  that  the  consequences  of 
changes  to  the  allowable  operating  region  are 
botmded  by  the  proposed  values  for  MCPR 
and  MAHi^CR.  Furthermore,  the  probab>J 
of  an  accident  is  not  increased  because 
operation  in  the  expanded  region  does  1 
significantly  alter  the  normal  operation 
equipment  for  which  failures  have  been 
previously  analyzed 

2.  The  proposed  changes  would  not  create 
the  possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  proposed  MCPR.  MCPR<, 
MAPLHGR,  MAPFAQ  and  LHGR  limiu  do 
not  directly  affect  the  operation  or  function  of 
any  system  or  component  but  instead  set  fuel 
or  core  thermal  hmits  so  that  operation 
within  these  limits  will  maintain  the  analyzed 
margins  of  safety. 

The  Safety  Limit  MCPR  was  adjusted 
in  the  conservative  direction  because  of 
calculational  uncertainties  associated 
with  reload  cores  to  maintain  the  margin 
of  safety.  MAPLHGR  limits  are  provided 
for  each  bundle  type  to  ensure  that  the 
requirements  of  10  CFR  50.46  and 
Appendix  K  are  maintained.  The  limits 
are  results  of  the  reload  transient  and 
Emergency  Core  Cooling  System  (ECCS) 
analyses  and  are  designed  to  maintain 
the  same  margins  of  safety.  Therefore, 
this  change  would  not  create  the 
possibility  of  an  accident  different  than 
previously  evaluated. 

Expanded  operating  regions  represent 
changes  to  the  core  power  and  flow 
distribution,  but  do  not  significantly  affect  the 
operation  or  function  of  any  system  or 
component.  Operating  limits  were 
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MtabUihad  by  uulyaM  to  bound  all 
combiiMtiona  of  t|i>Ufiod  •xpwidMl 
oporating  domaint  and  equipownt  o«rt  of 
•ervicc  within  acceptable  analysed 
cooditiona  to  enaora  hwl  integrity  and  ECCS 
criteria.  Conaequently,  there  it  no  tisnificant 
impact  on  or  addition  to  any  ayitem  or 
equipment  whoae  failore  could  initiate  an 
accident 

3.  Hie  proposed  changes  would  not  involve 
a  significant  reduction  in  the  margin  of  safety 
because  all  of  the  proposed  changes  have 
been  analyzed  to  the  same  governing  criteria 
as  before  and  demonstrate  that  the 
consequences  of  transients  or  accidents  are 
not  increased  beyond  these  already 
evaluated  by  the  NRC  for  the  Peny  Nuclear 
Power  Plant. 

The  Safety  Limit  MCm  is  set  at  the  point 
at  which  no  fuel  damage  is  expected  to  occur 
as  discuaead  in  CSSTAR.  The  Safety  Limit 
MCPR  is  cofflbinad  with  the  moat  hmitiiig 
transient  chan§e  to  the  critical  power  ratio  to 
estabhsh  tiw  operating  limit  MCPR.  The 
Safety  Limit  N4CPR  and  the  change  resulting 
from  the  moat  limiting  transient  have  been 
calculated  by  methods  described  in  GESTAR. 
These  methods  have  received  previcms  NRC 
approval. 

MAPLHGR's  are  determined  by  analysis  to 
ensure  the  acceptance  criteria  of  10  CFR  50.46 
are  met  and  eetabUsh  the  margins  of  safety 
for  fuel  and  the  ECCS.  Calculatioiu  using 
NRC-approved  models  described  in  GESTAR 
yield  results  within  these  acceptance  criteria. 

Furthermore,  the  fuel  used  in  Cycle  2  ia 
very  similar  to  that  used  in  the  previous  cycle 
and  the  core  will  be  operated  using  NRC- 
approved  methods. 

The  staff  has  reviewed  the  licensees' 
no  significant  hazards  consideration 
determination.  With  respect  to  operation 
in  the  extended  operating  domains,  the 
staff  notes  that  the  licensees  have 
implementefd  procedures,  in  response  to 
NRC  Bulletin  80-07  dated  |une  15.  lOSa 
which  require  scramming  the  plant 
immediately  following  a  dual 
recirculation  pump  trip.  Further,  while  in 
the  maximum  extended  operating 
domain  region,  core  flow  will  be 
maintained  above  45%.  These  measures 
significantly  reduce  die  possibility  of 
power  oscillations  while  in  the  extended 
operating  dmnain.  Given  these 
considerations,  the  staff  concurs  writh 
the  hcensees'  no  si^iificant  hazards 
determination.  Therefore,  the  staff 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location  Peny  Public  Library,  3753  Main 
Street  Peny,  Ohio  44061. 

Attorney  for  licensee:  Jay  Silbeig, 
Esq..  Shaw,  Pittman.  Potts  ft 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Directon  John  N. 
Hannon. 


NOTICE  OF  ISSUANCE  OF 
AMENDMENTTO  FAdUTY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the lastbiweeldy  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
reqtdrements  of  die  Atomic  Energy  Act 
of  1^4.  as  amended  (die  Act],  and  the 
Commission's  rales  uid  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  die  Act  and  the 
Comntission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  bsuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  widi  diese  actions  was 
published  in  die  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
fcUowing  this  notice. 

Unless  otherwise  faidicated.  the 
Commission  has  determined  that  diese 
amendments  satisfy  the  criteria  for 
categorical  exdasion  in  accordance 
with  K)  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  S1.22(b),  no  environmental 
impact  statemeait  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Coairaission  has 
prepared  an  environmental  assessment 
under  the  special  drcnmstances 
provision  in  10  CFR  51.12(b]  and  has 
made  a  detenninatian  baaed  on  that 
assessBient,  it  is  so  indicated. 

For  fitrther  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Doomient  Room, 
die  Gefanan  Buildkig.  2120  L  Street,  NW.. 
Washington.  DC  and  at  the  local  pablic 
docament  rooms  for  the  particular 
facilities  involved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director,  Diviaioa 
of  Reactor  Projects. 

Commonweahh  EiBsiMi  Company, 
Docket  No.  SO-237,  Dresden  Nudaar 
Powar  Statkm.  Unit  N&  2,  Gtundy 
CouDty.  nSnois 

Date  of  application.fm-  amendments: 
August  IS,  1968 

Brief  description  of  amendments:  The 
amendment  revises  the  Technical 


Specifications  to  sopport:  (1]  retoad 
reviews  for  Cycle  12  by  Commonwealdi 
Edison  Company  in  accordance  with  10 
CFR  50.50;  (2]  chansea  resultiag  from 
analyses  performed  to  allow  equipment 
oat-of-servioe;  and  (3)  changes  provided 
for  darificati<m  or  as  administrative 
changes.  The  ammdment  also  revises 
dw  Section  3.F  of  the  license  to  delete  a 
condition  requiting  a  Safety  BvahMtion 
far  coastdown  operation  with  aboocmal 
feedwater  temperature. 

Date  of  issuance:  January  6, 1910 

Effective  date:  )anuary  6, 1909  and  to 
be  implemented  within  00  days. 

Amendment  No.:  104 

Provisional  Operating  License  No. 
DPR-10.:  The  amendment  revises  the 
Technical  SpedficatioBS  and  the  Bcense. 

Date  of  initial  notice  in  Federal 
Regiiten  October  5, 1988  (53  FR  39188). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  6. 1988. 

No  sigaifioant  hazards  coasideratioa 
comments  received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street.  Morris.  Illinois  60450. 

Conmumweakh  Edison  Cwapwy, 
Docket  No  50-374.  LaSatta  Osiiaty 
StatkHi.  Unit  No.  2.  LaSalle  Cowty. 
nUnoU 

Date  of  application  for  amendment 
September  14. 1988 

Brief  description  of  amendment  Tins 
amendment  provides  revised  Technical 
Specifications  whidi  incorporate  new 
Cycle  3  reload  fuel  operating  Bmits.  and 
expands  operating  domains  (induding 
operation  with  eqtiipment  oot-of- 
service). 

Date  of  issuance:  January  8. 1969 

Effective  date:  January  8. 1989 

Amendment  No.:  41 

Facility  Operating  License  No.  NPF- 
18.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  18, 1988  (53  FR 
46140).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  8, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Oglesby,  lUinois  61348 

Consumers  Power  Cfaoqiany.  Deckel  No. 
50-251,  Palisades  nant.  Van  Bunn 
County,  Middgan 

Date  of  application  for  amendment 
December  2, 1966.  and  December  14. 
1987. 
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Brief  description  of  amendment  Tliis 
amendment  modified  paragraph  3.F  of 
the  license  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  January  5, 1988 

Effective  date:  January  5, 1988 

Amendment  No.:  120 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
license. 

Date  of  iiutial  notice  in  Federal 
Register  May  4, 1988  (53  FR  15909).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
Consumers  Power  Company  dated 
January  5, 1988  and  a  Safeguards 
Evaluation  Report  dated  January  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland.  Michigan  49423 

Dairyland  Power  Cooperative,  Docket 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  La  Crosse,  Wisconsin 

Date  of  application  for  amendment 
December  21, 1987  as  revised  February 
22, 1988  and  October  13, 1988. 

Brief  description  of  amendment  This 
amendment  revises  the  Technical 
Specifications  (TS)  for  radiological 
environmental  monitoring  to  delete 
requirements  for  sampling  and  analysis 
of  Iodine-131.  Iodine-131  is  a  fission 
product  produced  during  reactor 
operations  which  has  an  8.04  day  half 
Ufe  and  is  no  longer  present  at  La 
Crosse  since  the  reactor  has  been  shut 
down  since  April  30, 1987. 

Date  of  issuance:  December  22, 1988 

Effective  Date:  December  22. 1988 

Amendment  No.:  84 

Possession-Only  License  No.  DPR-45. 
This  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  8, 1988  (53  FR  11718).  Hie 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  22, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library,  800 
Main  Street  La  Crosse,  Wisconsin 
54801. 


Dtdce  Power  Company,  et  aL,  Docket 
No.  50-413,  Catawba  Nudear  Station, 
Unit  1,  York  County,  South  Carolina 

Date  of  application  for  amendment 
August  12, 1986,  as  supplemented 
December  14, 1987,  March  1  and  April 
18,1988 

Brief  description  of  amendment  The 
amendment  substituted  the  standard  fire 
protection  Ucense  condition  for  the 
existing  license  condition. 

Dote  of  issuance:  January  3, 1989 

Effective  date:  January  3, 1989 

Amendment  No.:  57 

Facility  Operating  Ucense  No.  NPF- 
35.  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register.  November  30, 1988  (53  FR 
48328).  The  Commission's  related 
evaluation  of  the  amendment  is  ~ 

contained  in  a  Safety  Evaluation  dated 
January  3, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Yoric  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nudear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Dote  of  application  for  amendments: 
April  15. 1988 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  add  one  containment 
penetration  conductor  overcurrent 
protective  device  to  Table  3.8-lA  for 
Unit  1  and  one  to  Table  3.8-lB  for  Unit  2. 

Date  of  issuance:  January  3, 1988 

Effective  date:  January  3, 1988 

Amendment  Nos.:  58  and  51 

Facility  Operating  License  Nos.  NPF- 
35andNPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  30, 1988  (53  FR 
48329).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  3, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  et  aL.  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nudear  Station,  Unita  1  and  2,  Ycnk 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  6, 1988 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 


Specifications  to  reflect  a  modification 

to  the  piunphouse  pit  level 

instrumentation  of  the  Nuclear  Service 

Water  System. 
Date  of  issuance:  January  10, 1989 
Effective  date:  January  10, 1989 
Amendment  Nos.:  59  and  52 
Facility  Operating  License  Nos.  NPF- 

35andNPF-52.  Amendments  re\'i8ed  the 

Technical  Specifications. 
Date  of  initial  notice  in  Federal 

Register  November  16, 1988  (53  FR 

46143).  The  Commission's  related 

evaluation  of  the  amendments  is 

contained  in  a  Safety  Evaluation  dated 

January  10, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street  Rock  Hill,  South  Carolina 
29730 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Munictpal  Bectiic 
Audiority  of  Georgia.  City  of  Daltoo. 
Georgia,  Dod^et  Nos.  50-321  and  50-366. 
Edwin  L  Hatdi  Nuclear  Rant  Units  1 
and  2.  Appling  County.  Georgia 

Date  of  application  for  amendments: 
February  28, 1M8,  as  supplemented 
September  25  and  December  23, 1986, 
and  December  15, 1988 

Brief  description  of  amendments:  The 
amendments  extended  the  expiration 
dates  for  the  operating  licenses. 
Date  of  issuance:  December  30, 1988 
Effective  date:  December  3a  1968 
Amendment  Nos.:  159  and  97 
Faqllity  Operating  License  Nos.  DPR- 
57andNPF-5,  Amendments  revised  the 
Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Registo:  April  23, 1988  (51  FR  153971 
Because  the  September  25  and 
December  23, 1986,  and  December  15, 
1988,  submittals  darified  certain  aspects 
of  the  original  request  the  substance  of 
the  changes  noticed  in  the  Federal 
Regislw  and  the  proposed  no  significant 
hazards  determination  were  not 
affected. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  30, 
1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 
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Geocsia  Powar  Company.  Oglathoipa 
Power  CorparatkMi,  Munk^  Ebctilc 
Authority  of  Georgia.  Qty  of  DaHon, 
Geocgia.  Docket  No.  5(M2«.  Vogtle 
Electik  Generating  PUnt,  Unit  1.  Burke 
County.  Georgia 

Date  of  application  for  amendment: 
October  25, 1988 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  to  add  reference 
clarifications  to  Section  S. 

Date  of  issuance:  January  4, 198B ' 

Effective  date:  January  4. 1989 

Amendment  Noj  15 

Facility  (grating  License  No.  NPF- 
68:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Tmimal 
Register  November  30. 1988  (S3  PR 
48331).  The  Commission't  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  4. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Buri^e  County  Library.  412 
Fourth  Street,  Waynesboro.  Georgia 
30630 

GPU  Nuclear  Cocporation,  el  aL.  Dodiet 
No.  SO-Saa,  Three  Mile  Island  Nuclear 
SUtioB.  Unit  Na  1,  Daiq)Un  County, 
Pannsylvania 

Date  of  application  for  amendment 
May  4. 1968 

Brief  description  of  amendment 
Revises  the  listing  of  components 
subject  to  10  CFR  Part  5a  ^ipendbc  J 
leak  testing  to  conform  to  recent  piping 
modifications  made  on  containment 
penetration  No.  417. 

Date  of  Issuance:  January  3, 1989 

Effective  date:  January  3. 1989 

Amendment  Noj  148 

Facility  (grating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
^>ecifications. 

Date  of  initial  notice  in  Federal 
Ragiatan  November  30. 1988  (53  PR 
48331).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  3. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1801.  Harrisburg. 
Pennsylvania  17105. 


Houston  Lighting  k  Power  Company, 
aty  Public  Service  Board  ofSan 
Antonio.  Central  Power  and  Li^t 
Company.  Qty  of  Austin.  Texas.  Docket 
Na  SO^Oe,  Soudi  Texas  Project.  Unit  1. 
Matagorda  County.  Texas 

Date  of  amendment  request 
November  7. 1988 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  for  Unit  1  to  the 
Combined  Technical  Specifications  for 
Units  1  and  2.  added  the  positive 
displacement  pump  in  a  lock-out 
condition  during  cold 
overpressurization.  added  a  reactor 
coolant  pump  seal  isolation  header 
pressure  interlock,  and  made  minor 
\  changes  to  the  administrative  section  of 
the  Technical  Specifications. 

Date  of  issuance:  December  29, 1988. 

Effective  date:  December  29, 1988. 

Amendment  No.:  4 

Facility  (grating  License  No.  NPF- 
76.  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  November  22, 1988  (53  FR 
47283).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Rooms 
Location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton.  Texas 
77488  and  Austin  Public  Library,  810 
Guadalupe  Street,  Austin.  Texas  78701. 

nUnois  Power  Company,  Docket  Na  50- 
461,  CUnton  Power  Staticm.  Unit  1. 
DeWitt  County  Illinois 

Date  of  application  for  amendment 
October  30. 1987 

Description  of  amendment  request 
The  proposed  changes  will  achieve 
consistency  with  a  previously  approved 
change  and  clarify  an  existing 
requirement 

Date  of  issuance:  January  5, 1989 

Effective  date:  January  5. 1989 

Amendment  No.:  17 

Facility  Operating  License  No.  NPF- 
■  62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Ragisten  January  27. 1988  (53  FR  2318). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  5. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street, 
dinton.  Illinois  61727. 


Main*  Yankee  Atomic  Power  Company. 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment 
October  26, 1988 

Brief  description  of  amendment 
Removes  the  offsite  and  facility 
organizational  charts  from  the  technical 
specifications. 

Date  of  issuance:  January  3. 1989 

Effective  (/ate.- January  3. 1989 

Amendment  No.:  108 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  30, 1988  (53  FR 
48333).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  3. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street.  P.O.  Box  367,  Wiscasset,  Maine 
0457& 

Maine  Yankee  Atomic  Power  Company, 
Docket  Na  6fr-S09,  Maine  Yankee 
Atomic  Power  Station,  lincoln  County, 
Maine 

Date  of  application  for  amendment 
October  18, 1988 

Brief  description  of  amendment  The 
change  modifies  the  Technical 
Specification  4.2,  "Equipment  and 
Sampling  Tests."  which  provides  testing 
requirements  for  selected  plant 
equipment  The  proposed  change 
modifies  the  specified  surveillance 
interval  for  the  Control  Element 
Assembly  (CEA)  partial  movement  test 
in  Table  4.2-2  from  performance  once 
every  two  weeks  to  monthly  to  agree 
with  the  Combustion  Engineering 
standard  technical  specifications. 

Date  of  issuance:  January  4. 1989 

Effective  date:  Immediately 

Amendment  Noj  100 

Facility  (grating  License  No.  DPR- 
36.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  30, 1988  (53  FR 
48332).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Eveluation  dated 
January  4. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street  Wiscasset  Maine  04570. 


Federal  Register  /  Vol  54,  No.  20  /  Wednesday.  February  1.  1989  /  Notices 


5181 


Northeast  Nodear  Energy  Company,  et 
aL.  DwicM  No.  SMSt,  MUlstana  Nuclear 
Power  Statkn.  Unit  Na  2,  New  LoodiHi 
County,  Connecticut 

Date  of  application  for  amendment 
September  13  and  September  3a  1988 

Brief  description  of  amendment  The 
amendment  revises  'Technical 
^)ecification  (TS)  4.4.5.1.4.a.8  to  allow 
the  inspection  of  steam  generator  tubes 
by  insertion  of  the  probe  from  the  cold 
leg  side  of  the  steam  generator  tube.  In 
addition,  the  amendment  revises  TS 
3  4.6.1.  "Reactor  Coolant  System 
Leakage,"  to  decrease  the  allowable 
primary-to-secondary  leakage  (through 
any  one  steam  generator)  from  0.15  to 

aio^m. 

Date  of  issuance:  January  3, 1968 

Effective  date:  January  3. 1989 

Amendment  No-'  138 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  2. 1988  (53  FR  44253) 
concerning  the  September  13, 1988 
application  and  November  2. 1988  (53  FR 
44254]  concerning  the  September  30, 
1988  apphcation.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  3, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Nmdieast  Nuclear  Energy  Company,  et 
aL,  Docket  Na  60-123.  Millstone  Nudear 
Pown  Station,  Unit  No.  S.  New  London 
County.  Connecticut 

Date  of  amendment  request  July  21 
and  September  2, 1988 

Description  of  amendment  request 
The  amendment  deletes  the  following 
tables,  identifying  electrical  equipment 
and  containment  isolation  valves,  fixmi 
the  Millstone  Unit  3  Technical 
Specifications  (TS): 

*  Table  3.8-1  -  "Containment 
Penetration  Conductor  Overcurrent 
Protective  Devices" 

*  Table  3.8-2  -  "Motor-Operated 
Valves  Thermal  Overload  Protection 
Bypassed  Only  Under  Accident 
Conditions" 

*  Table  3.8-2b  •  "Motor-Operated 
Valves  lliermal  Overload  Protection 
Not  Bypassed  Under  Accident 
Conditions" 

*  Table  3.6-2  •  "Containment  Isolation 
Valves" 

The  references  to  the  above  TS 
Tables,  in  their  respective  TS,  are  also 
deleted. 


Date  of  issuance:  December  19. 1968 

Effective  date:  December  la  1988 

Amendment  No.:  28 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegLrter  September  7, 1988  (53  FR 
34609)  concerning  the  July  21, 1988 
application  and  October  19, 1988  (53  FR 
40993)  concerning  the  September  2, 1988 
application.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19, 1988. 

No  significant  hazards  consideration 
comments  received-  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Northern  States  Power  Con^Muy. 
Dodiets  Noa.  50-282  and  5fr-306,  Prairie 
Island  Noclear  Generating  Plant  Units 
Nos.  1  and  2.  Goodhue  County. 
Minnesota 

Date  of  application  for  amendments: 
November  24.  igoa  September  4. 1987 
and  November  30, 1987. 

Brief  description  of  amendments:  The 
amendments  modified  paragraphs 
2.C.(3)  of  the  licenses  to  require 
compliance  with  the  amended  Physical 
Security  Plan.  This  Plan  was  amended 
to  conform  to  the  requirements  of  10 
CFR  73.55.  Consistent  with  the 
provisions  of  10  CFR  73.55,  search 
requirements  must  be  implemented 
within  60  days  and  miscellaneous 
amendments  within  180  days  from  the 
effective  date  of  these  amendments. 
Date  of  issuance:  January  5. 1989 
Effective  date:  Janaury  5. 1989 
Amendments  Nos-  85  and  78 
Facility  Operating  Licenses  Nos. 
DPR-42  and  DPR-60.  These  amendments 
revised  the  Ucenses. 

Date  of  initial  notice  in  Federal 
Roaster  April  6, 1988  (53  FR  11375).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Northern  States  Power  Company  dated 
Janaury  5, 1986  and  a  Safeguards 
Evaluation  Report  dated  Janaury  5, 1989. 
No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Technology  and  Science 
Department  Minneapolis  Public  Library, 
300  Nicollet  Mall  Minneapolis. 
Minnesota  55401. 

niilade^ihia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating  Statkin, 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment 
May  11, 1988 


Brief  description  of  amendment  This 
amendment  revised  the  Technical 
Specifications  to  (1)  add  new  valves  and 
controls  to  the  existing  list  of 
containment  isolation  valves  which 
require  periodic  surveillance  and  (2) 
delete  Note  28  from  Table  3.63-1  since  it 
was  no  longer  applicable.  The 
amendment  also  deleted  conditions 
2.C10  and  2.C11  from  License  NPF-39 
since  the  requiranents  have  been  fully 
satisfied. 

Date  of  issuance:  January  10, 1989 

Effective  date:  January  10, 1989 

Amendment  No.:  13 

Facility  Operating  License  No.  NPF- 
39.  Tliis  amendment  revised  the 
Technical  Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Re^ster  October  19, 1988  (53  FR  40094). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  la  1089. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street  Pottstown,  Pennsylvania 
19464. 

niiladelphia  Electric  Company,  Docket 
Na  50-3S2,  Limaikk  Genoating  SUtion. 
Unit  1.  Montgomeiy  County, 
Pennsylvania 

Date  of  application  for  amendment 
September  29. 1968 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  (TSs)  to  (1)  delete  the 
primary  containment  isolation  valves 
and  instrumentation  associated  with  the 
permanent  removal  of  the  reactor  vessel 
head  spray  piping  and  (2)  modify  the 
reportabilify  requirements  for  seismic 
monitor  XR-VA-151  whenever  the 
reactor  vessel  head  is  removed. 

Date  of  issuance:  January  11, 1989 

Effective  date:  80  days  after  date  of 
issuance. 

Amendment  No.:  14 

Facility  Operating  License  No.  NPF- 
39.  Hiis  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  16. 1988  (53  FR 
46150).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  11. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Stiwet  Pottstown.  Pennsylvania 
19464. 
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Powor  Authority  of  the  Stala  of  New 
Yoik.  Docket  No.  S0-3SS,  James  A. 
FttsPatikk  Nuclear  Power  Plant. 
Oevrego  County,  New  Yoric 

Date  of  application  for  amendment 
April  14. 1968 

Brief  description  of  amendment  The 
amendment  resolves  inconsistencies 
between  the  technical  specification 
limits  and  the  Bases  concerning 
maximum  permissible  recirculation  flow 
imbalance  when  the  recirculation  pumps 
are  operating  at  the  same  speed. 

Date  of  issuance:  December  28. 1988 

Effective  date:  December  28. 1988 

Amendment  No.:  121 

Facility  Operating  License  No.  DPR- 
BO:  Amendment  revised  the  Technical 
Specification  and  Bases. 

Date  of  initial  notice  in  Federal 
Register  November  16. 1988  (53  PR 
48152).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28, 198& 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 


I  Valley  Authority,  Docket 
Noe.  50-327  and  50-S2>,  Setfooyah 
Nucleer  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  5, 1987  as  supplemented  by  letter 
dated  October  2a  1968  (TS  87-27) 

Brief  description  of  amendments:  The 
amendments  modify  the  Sequoyah, 
Units  1  and  2  Technical  Specifications. 
The  changes  revise  Surveillance 
Requirement  4.5.2.d.l  for  both  units.  The 
changes  reduce  the  setpoint,  where  the 
automatic  isolation  and  interlock  action 
of  the  residual  heat  removal  system  is 
verified  to  act  from  a  reactor  coolant 
system  pressure  of  above  750  psig  to 
above  700  psig. 

Date  of  issuance:  December  29, 1988 

Effective  date:  December  29, 1988 

Amendment  Nos.:  92,  82 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  30. 1987  (52  FR 
49233).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 198a 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
locatioiv  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street  Chattanooga, 
Tennessee  37402. 


Tennessee  Valley  Autiiority.  Docket 
Noe.  50-427  and  50-S28,  Sequoyah 
Nuclear  Plant,  UniU  1  and  2,  Hamiltim 
County,  Tennessee 

Date  of  application  for  amendments: 
June  21. 1988  (TS  88-23) 

Brief  description  of  amendments:  The 
amendment  changes  the  expiration  date 
for  Sequoyah  Nuclear  Plant  (SQN), 
Operating  License  DPR-77  (Unit  1)  bom 
May  27. 2010  to  September  17.  2020  and 
for  SQN  Operating  License  DPR-79  (Unit 
2)  from  May  27. 2010  to  September  15. 
2021. 

Date  of  issuance:  December  29. 1988 

Effective  date:  December  29, 1988 

Amendment  Nos.:  93,  83 

Facility  (^rating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  license. 

Date  of  initial  notice  in  Federal 
Registfln  October  5, 1988  (53  FR  39178). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  29, 1988. 

No  significant  hazards  consideration 
comments  received-  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimfy 
Library.  1001  Broad  Street  Chattanooga. 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Noe.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
November  17, 1987  (TS  87-40) 

Brief  description  of  amendments:  The 
amendments  revise  the  Sequoyah 
Nuclear  Plant  (SQN)  Units  1  and  2 
Technical  Specifications.  The  revisions 
are  to  increase,  in  the  conservative 
direction,  the  auxiliary  feedwater 
(AFW)  suction  pressure-low  trip 
setpoint  and  the  allowable  value  of 
Table  3.3-4,  Item  6.g.  for  both  units  for 
the  turbine-driven  AFW  pump. 

Date  of  issuance:  December  29, 1988 

Effective  date:  December  29, 1988 

Amendment  Nos.:  94,  84 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  10, 1988  (53  FR  3960). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  30, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street  Chattanooga, 
Tennessee  37402. 


'Virginia  Electric  and  Poww  Company,  et 
aL.  Docket  No.  50-338,  North  Anna 
Power  Station,  Unit  No.  1,  Louisa 
County,  Virginia 

Date  of  application  for  amendment 
September  3a  1988 

Brief  description  of  amendment  This 
amendment  revised  license  condition 
2.D.3(d)  to  the  NA-1  Facility  Operating 
License  No.  NPF-4  to  state:  "VEPCO 
may  use  two  (2)  fuel  assemblies 
containing  fuel  rods  clad  with  an 
advanced  zirconium  base  alloy  cladding 
material  as  described  in  the  licensee's 
submittals  dated  February  20. 1987  and 
September  3a  1988."  These  two  fuel 
assemblies  meet  the  guidelines  for  lead 
test  fuel  assemblies  and  are  enveloped 
by  the  existing  NA-1  reload  design  and 
safefy  analysis  limits. 

NA-1  is  currently  operating  with  two 
(2)  assemblies  containing  fuel  rods  clad 
with  an  advanced  zirconium  based 
material  as  approved  by  NRC  in 
Amendment  No.  94  for  NA-1  Facility 
Operating  License  No.  NPF-4  issued  on 
May  13. 1967.  The  two  fuel  assemblies 
presently  in  place  also  meet  the 
guidelines  for  lead  test  fuel  assemblies 
and  are  enveloped  by  the  existing  NA-1 
reload  design  and  safety  analysis  limits. 
This  amendment  also  granted  an 
exemption  from  the  requirements  of  10 
CFR  50.46.  The  evaluation  of  the 
granting  of  this  exemption  is  contained 
in  the  Safety  Evaluation  issued  with  this 
amendment. 

Date  of  issuance:  January  3, 1989 

Effective  date:  January  3. 1989 

Amendment  No.:  Ill 

Facility  Operating  License  No.  NPF-4: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  30, 1988  (53  FR 
48336).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  an  Environmental 
Assessment  dated  December  9, 1988.    ■ 
and  in  a  Safety  Evaluation  dated 
January  3. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department  University  of 
Virginia,  Charlottesville.  Virginia  22901. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  No.  50-338,  North  Anna 
Power  Station,  Unit  No.  1.  Louisa 
County,  Virginia 

Date  of  application  for  amendment 
June  17. 1987  (Partial) 

Brief  description  of  amendment  This 
amendment  revised  the  Technical 
Specifications  (TS)  in  accordance  with 
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Virginia  Electric  and  l\>wer  Company's 
Statistical  DNBR  Evaluation 
Methodology  for  a  less  restrictive 
negative  moderator  temperature 
coefficient  for  the  remainder  of  the 
•current  NA-1  operating  Cycle  No.  7  only. 

Date  of  issuance:  January  3. 1989 

Effective  date:  January  3, 1989 

Amendment  No.:  112 

Facility  Operating  License  No.  NPF-4:. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  30, 1988  (53  FR 
48339).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  3, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department  University  of 
Virginia.  Chariottesville,  Virginia  22901. 

Virginia  Electric  and  Power  Company,  et 
aL,  Docket  No.  50-338,  North  Anna 
Power  Station,  Unit  No.  1,  Louisa 
County,  Virginia 

Date  of  application  for  amendment 
October  19. 1988 

Brief  description  of  amendment  This 
amendment  allowed  a  one-time 
extension  of  6  months  for  test  intervals 
for  certain  surveillance  tests  specified  in 
the  NA-1  TS.  This  one-time  extension  is 
necessary  to  compensate  for  the  NA-1 
unscheduled  steam  generator  tube 
rupture  repair  outage  from  July  15. 1987 
to  October  13, 1987.  This  unscheduled 
outage,  together  with  additional  time 
allowed  for  optimum  fuel  bumup  before 
the  next  refueling  outage,  has  resulted  in 
a  6-month  deferral  of  the  next  refueling 
outage  for  NA-1. 

Date  of  issuance:  January  9,1989 

Effective  date:  January  9, 1989 

Amendment  No.:  113 
"Facility  Operating  License  No.  NPF-4: 
Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  November  16, 1988  (53  FR 
46159).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  9, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library. 
Manuscripts  Department  University  of 
Virginia,  Charlottesville,  Virginia  22901. 


NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  HNAL 
DETERMINA-nON  OF  NO 
SIGNIHCANT  HAZARDS 
CONSIDERA'nON 

Inuring  the  period  since  publication  of 
the  last  biweekly  notice,  individual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  These  notices  were  previously 
published  as  separate  individual 
notices.  They  are  repeated  here  because 
this  biweekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  was  issued,  a  hearing  was 
requested,  and  the  amendment  was  , 

issued  before  any  hearing  because  the 
Commission  made  a  final  determination 
that  the  amendment  involves  no 
significant  hazards  consideration. 

Details  are  contained  in  the  indiWdual 
notice  as  cited. 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  County. 
Florida 

Date  of  application  for  amendments: 
September  21, 1988 

Brief  description  of  amendments: 
These  amendments  revised  Section  3.1.2 
of  the  Technical  Specifications  (TS)  by 
incorporating  modified  pressure  and 
temperature  (P/T)  limits  for  the  reactor 
coolant  system  and  pressurizer.  The 
revised  P/T  limits  are  applicable  up  to 
20  effective  full  power  years  (EFPY):  the 
previous  P/T  limits  expired  after  10 
EFPY.  The  amendments  also  revised  the 
applicable  "Bases"  discussion  to  be 
consistent  with  the  new  limits,  faiid 
reformatted  the  TS  to  be  consistent  with 
more  recent  standard  TS. 

Date  of  issuance:  January  10, 1989 
Effective  date:  January  10. 1989 
Amendment  Nos.:  134  and  128 
Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19, 1988  (53  FR  40088) 


Dated  at  Rockville,  Maryland,  this  24th  day 
of  January.  1989. 

For  the  Nuclear  Regulatory  Commission 
GusCLainas, 

Acting  Director,  Division  of  Reactor  Projects- 
I/Il  Officx  of  Nuclear  Reactor  Regulation 
[Doc.  89-2195  Filed  1-31-89:  8:45  am] 

BIUJNG  COOC  7SMM>1-0 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  'This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  2  to  Regulatory  Guide  3.44, 
"Standard  Format  and  Content  for  the 
Safety  Analysis  Report  for  an 
Independent  Spent  Fuel  Storage 
Installation  (Water-Basin  Tj-pe)."  has 
been  revised  to  conform  with  recent 
changes  to  10  CFR  Part  72,  "Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel  and  High- 
Level  Radioactive  Waste"  (53  FR  31651). 
This  guide  identifies  the  information 
needed  by  the  NRC  staff  in  its 
evaluation  of  the  Safety  Analysis  Report 
for  an  independent  spent  fuel  storage 
installation  and  suggests  a  format  for 
presenting  this  information. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2]  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  die  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082. 
Washington,  DC  20013-7082,  telephone 
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(202)  27S-20eO  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Infonnation  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road,  Springfield, 
VA  22161. 

(5  U.S.C.  552(a]). 

Dated  at  Rockville.  Maryland  this  24th  day 
of  January  1969. 

For  the  Nuclear  Regulatory  Commiastoa 

Eric  S.  BwJtJacd, 

Director,  Office  of  Nudear  Regulatory 
Research. 

[FR  Doc  80-2300  Filed  1-31-60;  &4S  am] 


[DoeiMlNa60-M«] 

SouttMm  Caifomia  Edtoon  L  Ca  and 
San  Dtogo  Qm  and  Electric  Co^  San 
Onofre  Nudear  Gtonafatfn9  Station, 
Unit  Na  1;  Denial  of  Amendment  to 
ProvWonal  OperatinQ  Uceneeand 
Opportunity  For  a  HearfnQ 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  in  part  a  request  by  the  licensees 
for  amendment  to  Provisional  Operating 
License  No.  DRP-13,  issued  to  Southern 
California  Edison  Company  and  San 
Diego  Gas  and  Electric  Company  (the 
licensees),  for  operation  of  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1 
(the  fadUty).  located  in  San  Diego 
County,  CaUfomia. 

The  application  fw  amendment  was 
dated  March  20, 1967  as  supplemented 
July  22, 1988.  Notice  of  Consideration  of 
Issuance  of  Amendment  was  published 
in  die  Fadonl  Register  on  September  7, 
1968  (53  PR  34611). 

The  amendment  as  proposed  by  the 
licensees,  would  consist  of  the  following 
changes  to  the  Technical  Specifications 
(Appendix  A  to  Provisional  Operating 
License  No.  DPR-13): 

1.  Editorial  changes  to  the  test 
pressure  and  schedule  for  Type  B 
containment  air  lock  leak  rate  testing. 

2.  A  modified  requirement  to  test  the 
air  lock  prior  to  establishing 
containment  integrity  only  if 
maintenance  has  been  performed  on  the 
air  lock  which  could  affect  the  sealing 
capability,  and 

3.  A  change  to  the  reduced  pressure 
test  for  the  air  lock  from  10  psig  to  3 
P«i8- 

The  portion  of  the  applicatira  which 
would  change  the  reduced  pressure  test 
from  10  psig  to  3  psig  has  been  denied. 
The  licensee's  supplemental  letter  of 
July  22, 1968  sUted  that  test  data  to 


support  this  change  would  be  available 
and  provided  to  the  NRC  staff  by 
September  3a  1966.  To  date  diis 
infonnation  has  not  been  provided. 
The  licensees  were  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  January  20, 1989.  llie  other 
changes  requested  by  the  application 
have  been  approved  by  the  issuance  of 
Amendment  No.  118. 

By  March  3, 1969  the  licensees  may 
demand  a  hearing  with  respect  to  die 
denial  described  above  and  any  persons 
whose  interest  may  be  affected  by  Uiis 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commissioa  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room,  2120  L  Sb«et,  NW„ 
Washington,  DC  by  the  above  date. 

A  copy  of  the  petition  should  also  be 
sent  to  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20S55,  and  to  Charies 
R.  Kocher.  Assistant  General  Counsel 
and  James  Beoletto,  Esq.,  Southern 
California  Edison  Company,  P.O.  Box 
600,  Rosemead.  California  91770, 
attorneys  for  the  licensees. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  20, 1987,  as 
supplemented  July  22, 1988,  and  (2)  the 
Commission's  letter  and  Safety 
Evaluation  issued  with  Amendment  No. 
118  to  DPR-13  dated  January  20, 1969. 
Iliese  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  and  at  the 
General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine, 
California  92713.  Single  copies  of  Item 
(2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Division  of  Reactor 
Projects— m,  IV.  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  lanuary,  1960. 
For  the  Nuclear  Regulatory  CommisiioiL 

Oiarlaa  M.  TrammaO. 

Senior  Project  Manager,  Project  Directorate 
V,  Division  of  Reactor  Projecte— III.  IV.  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  80-2301  Filed  1-31-40;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Rsissn  Ma  84-26402;  fU  Ma  8R-0TC- 

16-18] 

Self  Regulatory  Organlzatlona; 
Depoeltory  Tniat  Company;  Order 
Extending  Temporary  Approval  of  a 
Propoeed  Rule  Ctiange  Concerning  ttM 
iiiieiiMuuiiei  Hiauuiuonai  ueerery 
System 

On  October  26, 1988,  the  Defiository 
Trust  Company  ("DTC")  filed  a 
proposed  mle  change  (File  No.  ^-^TTC- 
8a-18)  with  the  Commission  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").>  The 
proposal  established  a  pilot  program  for 
DTCs  International  Institutional 
Delivery  ("IID")  System.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on 
November  10, 1988.* 

On  December  2a  1988,  the 
Commission  temporarily  approved  the 
proposed  role  change  throu^  January 
31, 1969.*  DTC  has  requested  that  the 
pilot  program  be  extended  through 
February  28, 1989.*  The  extension  will 
give  DTC  more  time  to  gain  experience 
with  the  nD  System.  For  the  reasons 
expressed  in  Securities  Exchange  Act 
Release  No.  26374,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Act,  and  is  therefore  extending 
temporary  approval  of  the  proposed  rule 
change  tluvugh  February  28. 1989.  The 
Commission  understands  that,  when 
DTC  has  gained  sufficient  experience 
operating  the  pilot  program  for  the  IID 
System.  DTC  will  file  another  proposed 
rule  change  requesting  approval  of  the 
nD  System  as  a  full  service. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  die  Act,  tiiat  DTCs 
proposed  rule  change  (File  No.  SR-DTC- 
88-18]  be,  and  it  hereby  is,  approved 
temporarily  throu^  February  28, 1969. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  28, 1988. 
Jonatlian  Katz. 
Secretary. 

[FR  Doc  80-2286  Filed  1-31-80;  8:45  am] 
I  cooe  aeio-ei-M 


*  IS  UAC  78(bMl). 

*  SecaritiM  Bxdiange  Act  RelMMe  Na  26248 
(NovembOT  S,  uaS).  S3  PR  «se37. 

*  SacnrMM  Bxcfaana*  Act  RdsMt  Na  36374 
(DMemtMr  la  UW).  53  PR  65283. 

*  See  letter  from  Karan  Und,  Aasodata  CotuiMl. 
DTC  to  Sandra  Sciola.  Spadal  CounseL 
CommiMioa  datad  lanuary  28,  ISeS. 
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[RslMee  Na  S4-264M;  Hie  Na  8R-NY8E- 
86-43] 

SeM-Regulatory  Organizationa;  FMng 
and  ImmedfaMe  Effectlveneee  of 
Propoeed  Rule  CtMnge  by  New  Yoric 
Stooii  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  December  30, 1988,  die 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  widi  die  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Item  I II  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bora  interested  persons.' 

L  Self-Regulatory  OrgaaizatioD's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  instituting  increases 
affecting  selected  sales  practices  fees 
including  the  Annucal  &-anch  Office  Fee 
and  the  Annual  Maintenance  Fee  per 
Registered  Person,  to  be  effective 
January  1. 1980. 

The  Exchange  is  instituting  price 
increases  affecting  most  of  its  facility 
and  equipment  fees.  This  price  increase 
includes  booths,  posts,  odd-lot  system 
fees,  equipment  and  other  related  floor 
fees.  These  increases  Mrill  be  effective 
January  1. 1086. 

The  Exchange  has  established  a  new 
feature  wrtfain  its  Automated  Bond 
System.  The  Multi-Bond  Display.  This 
optional  feature  enable  subscribers  to 
monitor  trading  in  up  to  15  bonds  on  a 
display  "page"  over  many  pages  on 
ABS.  The  Exchange  is  rerismg  its  ABS 
subscriber  fees  to  indude  a  charge  for 
the  Multi-Bond  Display  of  $50.00  pra- 
month  per  terminal  This  new  fee  will  be 
charged  commencing  April  1, 1966  to 
those  subscribers  who  choose  to  receive 
the  Multi-Bond  Display. 

In  addition,  the  Exchange  is  revising 
its  Equity  Transaction  Charges.  This 
charge  currendy  is  based  on  both 
commissions  and  shares  transacted  and 
will  not  be  solely  based  on  shares 
transacted.  This  revision  will  be 
effective  for  all  transactions  reported  for 
January  1966. 


n.  Self-Ragulatoiy  dganizatioa's 
Statameot  vi  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  simimaries,  set  forth  in  section 
(A),  (B),  and  (C)  below  of  die  most 
si^iificant  aspect  of  such  statements. 

A.  Self-Regalatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose— Tha  purpose  of 
increasing  the  Exhange's  branch  offices 
and  registered  persons  maintenance  fees 
is  to  offset  in  part  its  increased  costs  in 
the  oversight  of  member  organizations' 
sales  practices  activities,  libe  costs 
include  manpower,  systems,  and  other 
costs  associated  with  providing  such 
services. 

It  is  necessary  to  increase  facility  and 
equipment  fees  in  view  of  the 
investment  the  Exchange  has  made  in 
capital  and  software  to  respond  to  the 
increasing  demands  on  its  trading  floor 
capacity.*  The  Exchange  will  begin 
charging  a  fee  for  its  new  Multi-Bond 
Display  service.  This  new  fee  will 
enable  the  Exchange  to  begin  to  recover 
some  of  its  development  tmd  operating 
costs  related  to  this  feature. 

The  purpose  of  the  transaction  charge 
revision  is  to  eliminate  the  Exchange's 
sensitivity  to  commission  rates  which 
vary  from  firm  to  firm.  The  current 
transaction  charge  is  based  upon  both 
volume  and  member  firm  commissions. 
Under  the  revised  transaction  chaige. 
member  firm  commissions  will  no  longer 
be  used  as  a  partial  basis  iat  such 
charge.  Charges  per  share  wil!  be 
increased  to  compensate  for  the  loss  of 
commission  related  revenue. 

Althou^  the  proposed  transaction 
charge  schedule  is  revenue  neutral  to 
the  Exchange,  it  will  affect  individual 
firms  differendy.  To  minimize  tiie  impact 
in  1989,  no  firm's  charges  will  increase 
more  than  4%  of  what  it  would  have 
been  under  the  current  schedule,  nor 


will  any  firm's  chaiges  decrease  more 
than  5%  below  current  rates. 

(2)  Basis  Under  the  Act  for  the 
Proposed  Rule  Change.  The  basis  under 
the  Act  for  the  proposed  rule  change  is 
section  6(b)(4)  permitting  the  rules  of  an 
Exchange  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  from 
members  or  other  interested  parties 
regarding  the  rule  diange. 


'  Copiei  of  the  apecific  fee  increatea  can  be  found 
at  the  NYSE  or  the  Comnieaioa'a  Public  Reference 
Section. 


*  The  NYSE  statea  that  recent  enhancemenU  to 
Exchange  qrstMia  tadade  inproveraenti  to  the 
Limit  Order  Sytteni.  Intennaritet  Trading  Syitem 
and  tha  Superilot  Syatam.  The  number  of  spedaliata 
electronic  diaplay  book*  hat  doubled  in  the  paat 
year.  In  addition,  the  odd-lot  order  pricing  and 
reporting  ayatem  baa  been  oompletely  replaced. 


m.  Date  of  Effectiveness  of  die 
Prapoaed  Rule  Omoss  and  Tiaii^  for 
Commisakn  Actioo 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Act  and  subparagraph  (c)  of  Rule 
19b-4.  At  any  time  within  60  days  of  the 
filing  of  such  prtqrased  rule  change,  the 
Commission  may  summarily  abrogate 
such  action  if  it  appears  to  the 
Commission  that  such  acticm  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  oi  investors, 
or  otherwise  in  furtherance  of  the 
pniposes  of  the  Securities  Exdiange  Act 
of  1934. 

IV.  Solidtatiae  of  Comments 

Interested  persons  are  invited  to     - 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  FifUi  Sti^et,  NW., 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  puMic  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  FifUi  Sti^et,  NW.,  Washington,  DC 


BEST  COPY  AVAILABLE 
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20648.  Copies  of  such  filing  will  alM  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSB-48-43  and  should  be  submitted  by 
February  22. 1989. 

For  the  Commiaaioa  by  Iha  Division  of 
Market  Ragulatlao.  pursuant  to  delegated 
authority. 

Dated:  January  2S,  19M. 
Joaatkaa  G.  Kata. 
Sfcntary. 

[PR  Doc.  96-2287  Filed  1-31-8B;  8:45ain] 
iBiujNe  coee  loie-eMi 
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No.  34-264M;  no  Na  8R-PNLX- 


8«if -ftogulatory  OrganintloM;  FHng 

■no  RIMIMaMlw  Bl  I VWU  WIWSS  wf 

PropoMd  Ruto  ChanQ#  of  ttM 
PhflMMphta  Sloek  ExchMiga  ftotaUitg 
to  Foreign  CurrMwy  OptlofjB  Tradbig 
Hour* 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l).  notice  is  hereby  given 
that  on  January  19, 1969,  the 
Philadelphia  Stock  Exchange,  In&  filed 
with  the  Securities  and  Exchange 
Commiaaion  the  proposed  rule  change 
as  described  in  Items  L II  and  m  below, 
t^ch  Items  have  been  prepared  by  the 
Self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Ragnlatory  OcganixatiaB's 
SUtaoMot  of  tfaa  Tenns  of 
the  Prapoood  Rule  Change 

The  Philadelphia  Stock  Exchange,  bi& 
("PHUT  or  the  'Exchange")  pursuant  to 
Rule  19b-4  of  the  Securities  Exchange 
Act  of  1934  ("Act"),  submits  a  prop<Med 
rule  change  notifying  the  commission  of 
specific  hours  for  trading  of  PHLX 
foreign  currency  options. 

n.  Setf-Ratulatoty  Organisation's 
SUtament  of  die  Pmpoee  of.  and 
Statnlofy  heels  for.  die  Proposed  Rule 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statementa  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discossed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  die 
moet  significant  aspects  of  such 
statements. 


A.  Self-Ragualtory  Organization's 
StatementM  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

On  September  16, 1988,  the 
Commission  approved  SR-PHLX-6a-25, 
a  proposed  rule  change  modifying  the 
hours  that  trading  of  foreign  currency 
options  may  be  conducted  on  the 
Exchange.  The  rule  provides  fiexibility 
for  the  Exchange  to  establish  specific 
hours  on  the  condition,  among  others, 
that  the  Exchange  apprise  the 
Commission  of  any  changes  in  hours  via 
a  rule  change  filed  ptirsuant  to  section 
19(b)(3)(A)  under  the  Act.  Accordingly, 
the  Exchange  hereby  notifies  the 
Commission  that  commencing  on 
January  20, 1969.  trading  of  foreign 
currency  options  will  start  at  4:30  a  an. 
Eastern  Time  rather  than  8.-00  ajn. 
Eastern  Hme.  In  no  other  manner  will 
hours  of  trading  be  changed. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  further  promote 
the  mechanism  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

nL  Date  of  Effecdvenass  of  the 
Proposed  Rule  Change  aqd  Timing  for 
Coounlseioo  Action 

The  foregoing  rule  change  has  become 
elective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  Ifib^.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  SoUdtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Sb-eet  NW.. 


Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
die  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U3.C.  652.  will  be  available  for 
inspection  and  copying  in  the 
Commision's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
nimiber  in  the  caption  above  and  should 
be  submitted  by  February  22.1986. 

For  the  Commiuion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated  Januaiy  2S.  1980. 
looathao  G.  Kati. 
Secretary. 
[FR  Doc  8»-2288  FUed  l-31-«9;  BM  am] 


[RaL  No.  IC-ieTSa;  (•11-8144)1 

EOT  Monay  Marfcat  Truat;  Appicadon 

January  28, 1969. 

AOntCY:  Securities  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  Application  for 

Deregisration  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  EGT  Money  Market  Trust 

Relevant  1940  Act  Section:  Section 
8(f)  and  Rule  tf-1  tiiereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  appIic::tion  was  filed 
on  January  3, 1989,  and  a  letter 
correcting  a  typographical  error  was 
submitted  on  January  23, 1960. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
February  21. 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  ^C  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
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notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 


:  Secretary,  SEC  450  Fifth 
Street  NW..  WasUngton.  DC  20549; 
Applicant  Federated  Investors  Tower, 
Pittsburgh.  PA  15222-3779. 

PON  nmTNR  NiromiATioN  contact: 

Paul  J.  Heaney,  Financial  Analyst  (202) 
272-3420.  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLnKNTANV  MPOmUTION:  The 

following  is  a  summary  of  the 
appUcation;  the  complete  application  is 
available  for  a  fee  fitim  the  SECs  Public 
Reference  Branch  in  person,  or  the 
SECs  commercial  copier.  (800)  231-3282 
(in  Maryland,  (301)  258-4300). 

Applicant's  Representations 

1.  On  February  17, 1961,  Applicant 
filed  Form  N-8A  to  register  under  the 
1940  Act  as  an  open-end,  diversified 
management  investment  company.  On 
February  17, 1981,  Applicant  also  filed 
Form  N-1  pursuant  to  the  Securities  Act 
of  1933.  which  registration  statement 
became  effective  on  April  28, 1981,  the 
date  upon  which  the  iidtial  public 
offering  of  Applicant's  shares 
commenced.  Applicant  was  organized 
as  a  Massachusetts  business  trust 

2.  On  August  28, 1986,  the  Applicant's 
Board  of  Trustees  approved  its 
Agreement  and  Plan  of  Acquisition  (the 
"Plan")  and  recommended  its 
submission  to  Applicants  shareholders. 
At  a  special  meeting  hel^  on  November 
29, 1988,  a  majority  of  Aj^plicant's 
shareholders  approved  ^e  Plan. 
Pursuant  to  the  Man,  on  December  10. 
1988,  the  Applicant  transferred  all  of  its 
assets  and  liabilities  to  Princor  Cash 
Management  Fund.  Inc.  (the  "Fund"). 
The  Fund  was  registered  under  the  1940 
Act  on  October  31. 1982  (File  No.  811- 
3585).  Applicant's  net  asset  value  on  the 
implementation  date  of  the  Plan  was 
$26,435,906  or  $1.00  per  share,  and  each 
shareholder  of  Applicant  received  in 
exchange  an  equal  number  of  shares  of 
the  Fund  which  also  maintains  a  net 
asset  value  of  $1.00  per  share.  Thus,  the 
merger  of  Applicant  into  the  Fund  was 
effectuated  on  the  basis  of  their  relative 
net  asset  values  per  share.  No  portfolio 
securities  were  sold  and  no  brokerage 
commissions  were  paid  during  the 
implementation  of  die  Plan.  The  adviser 
to  the  Fund  assumed  all  of  the  fees  and 
expenses  associated  with  implementing 
die  Plan. 

3.  Applicant  has  no  shareholders, 
assets  or  Habihties.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage  in  any 


business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  89-2269  Filed  1-31-66: 8:45  am] 
MUMO  cooe  asio-evM 

[ReL  No.  IC-18780;  (812-7190)1 

Equus  Capital  Partnara,  LP.  at  aL; 
Application 

January  25, 1969. 

AOCNCv:  Securities  and  Exchange 

Commission  ("SEC'). 

ACnON:  Notice  of  AppUcation  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicants:  Equus  Capital  Partners, 
LP.  ("Partnership")  and  Equus  Capital 
Corporation  ("ECC'). 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  the  provisions  of 
sections  2(a)(19)  and  2(a)(3)(D). 

Summary  of  Application:  Applicants 
seek  an  order  determining  that  (i)  the 
Independent  General  Partiiers  (as 
hereinafter  defined)  of  the  Partnership 
are  not  "interested  persons"  of  such 
Partnership  or  of  ECC  by  reason  of 
being  general  partners  of  the  Partnership 
and  co-partners  with  ECC  and  (ii) 
persons  who  become  limited  partners 
("Limited  Partners")  of  the  Partnership 
who  ovm  less  than  5%  of  the  limited 
partnership  interests  in  such  Partnership 
will  not  be  "affiliated  persons"  of  the 
Partnership  or  any  of  its  other  partners 
solely  by  virtue  of  their  status  as 
Limited  Partners. 

Filing  Dates:  The  application  was 
filed  on  December  7, 1986,  and  amended 
on  January  18, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
February  21, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  maiL  and  also  send  it  to 
the  Secretary  of  the  SEC  along  wiA 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary.  SEC  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 


Applicants,  1600  First  Interstate  Bank 
Plaza,  1000  Louisiana,  Houston,  Texas 
77002,  Attention:  John  T.  Unger,  Esq. 

FON  HIRTMER  INFORMATION  CONTACT: 

Thomas  Mira.  Staff  Atiomey  (202)  272- 
3047,  or  Brion  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Compauy  Regulation). 

SUPPUaSENTARV  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  25fr-4300). 

Apiriicants'  Representations 

1.  The  Partnership  is  a  recentiy 
formed  Delaware  Umited  partnership. 
The  Partnership  has  elected  to  be  a 
business  development  company  and, 
thus,  will  be  subject  to  sections  55 
through  65  of  the  1940  Act  and  to  those 
sections  of  the  1940  Act  made  applicable 
to  business  development  companies  by 
section  59  thereof.  The  Partnership  will 
tenninate  no  later  than  December  31, 
1989,  or  9  years  from  the  final  closing,  if 
later,  unless  extended  for  up  to  four 
additional  one-year  periods. 

2.  The  Partnership  filed  a  registration 
statement  imder  the  Securities  Act  of 
1933  with  respect  to  an  aggregate 
offering  of  up  to  150,000  units  of  limited 
partners'  interests  in  the  Partnership 
("Units").  Equus  Securities  Incorporated 
will  act  as  the  selling  agent  for  the  Units 
on  a  "best  efforts"  basis. 

3.  The  General  Partners  of  the 
Partnership  will  consist  initially  of  three 
Independent  General  Partners  (defined 
to  be  individuals  who  are  natural 
persons  and  who  are  not  "interested 
persons"  of  such  Partnership  within  the 
meaning  of  the  1940  Act)  and  ECC  as 
managing  general  partner.  A  majority  of 
the  GeneraJ  Partners  must  be 
Independent  General  Partners.  The 
Partnership  Agreement  provides  that  if 
at  any  time  the  number  of  Independent 
General  Partners  is  less  than  a  majority 
of  the  General  Partners,  then  within  90 
days  thereafter,  the  remaining 
Independent  General  Partners  shall 
designate  and  admit  one  or  more 
Independent  General  Partners  so  as  to 
restore  the  number  of  Independent 
General  Partners  to  a  majority  of  the 
General  Partners. 

4.  ECC  will  be  responsible,  subject  to 
the  supervision  of  the  Independent 
General  Partners,  for  approving  the 
Partnership's  investments,  assisting 
portfolio  companies  in  arranging  debt 
financing,  providing  managerial 
assistance  to  portfolio  companies  and 
for  the  admission  of  additional  or 
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auignee  Umitod  Partnets  to  the 
Partnanfaip.  Eqiuia  Capital  Management 
CorpoiattoB  ("BChflC'j  will  act  at  the 
management  company  to  the 
Partnerahip  pursuant  to  an  agreement 
("Mani^ment  Agreement")  with  the 
Partnerahip.  Under  the  Management 
Agreement.  ECMC  wih  be  responsible 
for  the  identiAcation  of  aD  investments 
to  be  made  by  the  Partnership  and  will 
perform  other  functknu  carried  out  by 
an  investment  adviser  to  a  business 
development  company.  Pnrauant  to  a 
separate  agreement  ECMC  will  also 
provide  certain  administrative  services 
to  the  Partnerahip.  ECC  and  ECMC  are 
registered  invtatment  advisera  under  the 
Investment  Advisera  Act  of  1940 
("Advisera  Act"] 

5.  The  Partnerahip  will  be  managed 
solely  by  the  Independent  General 
Partnera  thereot  except  with  regard  to 
those  specific  activities  of  such 
Partnerahip  for  which  ECC  in  its 
capacity  as  the  managing  general 
partner  of  the  Partnership,  will  be 
responsible.  Tlie  Independent  General 
Partnera  of  the  Partnerahip  will  provide 
overall  guidance  and  supervision  of 
Partneri^p  operations  and  will  perform 
the  same  hmctions  as  directore  of  a 
corporatian.  Hie  Independent  General 
Partnera  wiD  assume  the  responsibilities 
and  obligations  imposed  by  die  1940  Act 
and  the  regulations  thereunder  on  the 
non-interested  directora  of  a  registered 
investment  company  formed  as  a 
corporation. 

6.  The  Limited  Partnera  of  the 
Partn««hip  have  no  right  to  control  the 
Partnership's  businaea.  but  may  exercise 
certain  ri^ts  and  powera  under  the 
Partnership  Agreement  including  voting 
rights  and  the  ^ving  of  oonsents  and 
approvals  provided  for  in  the 
Partnerahip  Agreement  limited  Partnera 
win  be  aSbided  aD  voting  fights 
required  by  the  1940  Act  It  is  die 
opinion  of  coansel  to  the  Partnership, 
which  is  selying  on  the  opinioo  of 
Delaware  eounsd,  that  the  existence  of 
these  votiagri^ita  does  not  subject  the 
Limited  Partnass  to  liability  as  general 
partnera  under  ^  Revised  Unifacm 
Limited  Partnenhip  Act  of  die  State  of 
Delaware.  In  addition,  the  Partnership 
Agreement  will  obli0Bte  the  General 
Partnera  of  dw  Partnership  to  take  all 
action  which  may  be  necessary  or 
appropriate  to  protect  the  limited 
liability  of  the  TJitiito/4  Partners.  An 
insurance  pdicy  to  provide  coverage  to 
persona  who  become  Limited  Partnera  in 
the  Partnerahip  haa  not  been  obtained. 
The  Independent  General  Partnera  of  the 
Partnership  wiD  review  periodically  the 
question  d  the  appropriateness  of 


obtaining  aa  errora  and  omissions 
insurance  policy  for  the  Partnership. 

AppUcanta' Legal  AMdyab 

1.  Applicants  request  Uiat  the 
Partnerahip  and  the  Independent 
General  Partnera  of  the  Partnerahip  be 
exempted  from  section  2(a](ig)  of  the 
1940  Act  to  the  extent  diet  dw 
Independent  General  Partnera  would  be 
deemed  "interested  persons"  of  the 
Partnerahip  or  of  ECC  within  the 
meaning  of  that  Section  because  they 
are  general  partnera  of  the  Partnerahip 
and  "co-partnera"  with  ECC.  Section 
2(a)(19]  of  the  1940  Act  excludes  from 
the  definition  of  "interested  persons"  of 
an  investment  company  fbnned  as  a 
corporation  those  individuals  who 
would  be  "interested  persons"  solely 
because  they  are  directora  of  such 
investment  company,  bat  there  is  no 
equivalent  exception  for  partnera  of  an 
investment  company  fbnned  as  a 
partnenhip. 

2.  Applicants  further  requests  an 
exemption  from  section  2(aK3)(D)  of  the 
1940  Act  to  the  extent  it  makes  any 
Limited  Partner  an  "affiliated  peraon"  of 
the  Partnership,  any  other  Limited 
Partner,  any  of  the  Independent  General 
Partnera  w  ECC  solely  because  such 
Limited  Partner  is  a  partner  of  the 
PartBcraUp.  Limited  Partnera  have  no 
exclusioa  onder  the  1940  Act 
comparable  to  that  provided  under 
section  2(a)(3)  to  shareholdera  owning 
less  than  5%  of  the  shares  of  an 
investment  ooflmany  in  corporate  form. 

3.  Applicants  believe  that  the 
requeued  rriief  will  place  investments 
in  the  PartnearslBp  on  a  footing  more 
equal  widi  investment  in  business 
development  companies  organized  as 
corporatiosH.  Applicants  satmit  diet  the 
request  for  an  order  exempting  the 
Independent  General  Partnera  of  the 
Partnership  from  section  2(aKl9)  and 
Limited  Partnera  who  own  less  dian  5% 
of  the  Units  from  sectioo  2(a)(3)(D),  is 
necessary  and  appropriate  in  the  public 
interest  and  oon^islent  with  dae 
protection  of  investon  and  the  purposes 
fairly  hiteaded  by  the  policies  and 
provisions  of  die  1940  Act. 

ApplJcants' Condittoiis 

If  the  requested  order  is  granted, 
^iplicants  expressly  consent  to  the 
following  oonditians: 

1.  The  Partnership  will  be  structured 
so  that  the  faidepenclent  General 
Partnera  ve  the  functional  equivalent  of 
the  non-interested  directora  of  an 
incorporated  havestmest  company 
registered  onder  die  1940  Act 

2.  Under  the  Partnership  Agreement 
the  Partnership  is  authmized  to  make  in- 
kind  diatribettons  of  its  portfolio 


securities  to  its  partnera.  However,  die 
Partnerahip  agrees  not  to  make  any  in- 
kind  distributions  of  portfolio  securities 
to  its  partnera  until  obtaining  either  a 
"no-action"  letter  from  the  staff  of  the 
SEC  confirming  the  Partnerahip's 
interpretation  of  section  205  of  the 
Advisera  Act  (i.e..  diat  realized  gains  or 
losses  attributable  to  securities 
distributed  in-kind  to  partnera  are 
properly  deemed  realized  upon  snch 
distaribution)  or  an  exemption  from 
section  205  of  the  Advisera  Act  by  a  SEC 
order  issued  pursuant  to  section  206A  of 
the  Advisera  Act  permitting  the 
Partnerahip  to  deem  such  gains  or  losses 
to  be  realized  upon  in-kiad  distributions. 
3.  Applicants  will  obtain  an  opinion  of 
counsel  satisfactory  to  the  Independent 
General  Partnera  that  the  distiibutions 
and  allocations  to  ECMC  can  be  paid  in 
accordance  with  section  205  of  the 
Advisera  Act  Applicants  do  not  request 
SEC  review  or  approval  of  such  opinion. 

For  the  SEXX  by  tin  Division  of  Investment 
Management,  parvoant  to  deiefsted 
autbority. 
lonatfaaa  G.  Katx. 
Secretary. 

[FR  Doc.  89-2290  Filed  1-31-80: 8:45aml 
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KagMi  Mwfla  PwtMrs,  LJ>.,  at  ii; 
Application 

January  28. 188B. 

AOfNCV:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Applicatioa  for ^ 

Exemption  under  the  investment    { 
Company  Act  of  1940  ("1940  Act"). 


Applicants:  Kagan  kdedie  Partners, 
LP.  ("Partnership").  Kagan  Media 
Capital  Inc.  ("Investment  Adviser")  and 
Paine  Webber  Media  Inc. 
("Administrative  General  Partner"). 

Relevant  1940  Act  Secdons: 
Exemption  requested  under  section  6(c) 
from  provisions  of  sectitHia  2(a)  (19)  and 
2(a)(3)(D)  of  die  1940  Act 

Summary  of  AppUoation:  Applicants 
seek  an  order  determining  that  (1)  die 
Independent  General  Partnera  (as 
hereinafier  defined)  an  not  "interested 
persons"  of  the  Partnership,  the 
Investment  Adviser  or  the 
Adndnistrative  General  Partner  within 
the  meaning  of  sectton  2(a)  (19)  of  tiie 
1940  Act  solely  by  reason  of  their  status 
as  partnera  of  the  Partnerriiqi  and  (2) 
the  limited  partnera  who  own  less  than 
a  5X  limited  partnership  interest  in  the 
Partnership  will  not  be  deemed 
"affiliated  persons"  of  the  Partnerahip  or 
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its  partnera  within  the  meaning  of 
section  2(a)(3)(D)  of  die  1940  Act  solely 
by  virtue  of  dieir  status  as  limited 
partnera  of  the  Partnerahip. 

Piling  Dates:  The  application  was 
filed  on  December  20, 1968,  and 
amended  on  January  23. 1969. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  die  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  for  a 
hearing  must  be  received  by  the  SEC  by 
5:30  pjn..  on  February  21, 1989.  Request 
a  hearing  in  writing,  giving  the  nature  of 
your  interest  the  reason  for  the  request 
and  the  issues  you  contest  Serve 
Applicants  with  the  request  eidier 
peraonally  or  by  mail,  and  also  send  it  to 
die  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
Aomvsscs:  Secretary,  SEC  450  FifUi 
Stieet  NW..  Washington.  DC  20549; 
Applicants,  c/o  Peter  F.  Olberg.  Esq., 
Batde  Fowler.  260  Park  Avenue.  New 
Yoric  NY  10017. 

Fon  purthui  mrnmation  contact: 

Thomas  Mire,  Staff  Attorney  (202)  272- 
3047,  or  Brion  Thompson,  Branch  Chief 
(202)  272-3016  (Office  of  Investment 
Company  Regulation). 
•WKnaENTARV  INrOIIMATION.  The 
following  is  a  summary  of  application; 
the  complete  application  is  available  for 
a  fee  bom  either  the  SECs  Public 
Reference  Branch  in  peraon  or  the  SECs 
commercial  copier  (800)  231-^282  (in 
Maryland  (301)  258-4300). 

Applicants'  Rapresentadons 

1.  Tlie  Partnership  is  a  newly  formed 
limited  partnerahip  organized  under 
Delaware  law  which  will  be  governed 
by  an  Amended  and  Restated 
Agreement  of  Limited  Partnerahip  (the 
"Partnerahip  Agreement*!.  The 
Partnerahip  will  elect  to  operate  as  a 
business  development  company  under 
the  1940  Act  and.  therefore,  will  be 
subject  to  sections  55  through  65  of  die 
1940  Act  and  to  those  sections  of  the 
1940  Act  made  applicable  to  business 
development  companies  by  section  59 
thereof.  The  Partnerahip  will  have  a 
term  of  twelve  yeara  from  the  date  of  the 
initial  closing  for  units  representing 
beneficial  interest  in  the  Partnerahip 
("Units"). 

2.  The  Partnerahip  has  been  designed 
to  provide  individuals  the  opportunity  to 
participate  in  the  financing  or 
acquisition  of  existing  cable  television 
systems  and  radio  and  broadcast 
television  stations  ("Media  Properties"). 


On  November  17, 1988,  the  Partaerahip 
filed  a  registration  statement  with 
respect  to  an  aggregate  offering  by  the 
Partnership  of  up  to  3.00a000  Units.  The 
initial  public  offering  price  will  be  $20.00 
per  Unit  with  a  maximum  aggregate 
offering  price  of  Soaooaooa 
PaineWebber  Incorporated  will  act  the 
selling  agent  for  die  Partnership  of  a 
"best  efforts"  basis. 

3.  The  General  Partnera  of  die 
Partnerahip  will  consist  of  die 
Investment  Adviser,  the  Administrative 
General  Partner  (collectively  the 
Investment  Adviser  and  the 
Administrative  General  Partner  are 
referred  to  as  the  "C^ierating  General 
Partnera")  and  three  naturabpersons 
who  would  not  but  for  their  stetus  as 
partnera,  be  "interested  persons"  of  the 
Partnership,  as  that  term  is  defined  in 
die  1940  Act  ("Independent  General 
Partnera").  A  mejority  of  die  General 
Partnera  must  be  Independent  General 
Partnera. 

4.  The  Investment  Adviser  will  be  a 
registered  investment  adviser  under  the 
Investment  Advisera  Act  of  1940 
("Advisera  Act")  and  will  act  as  the 
investinent  adviser  to  the  Partnerahip 
purauant  to  an  investment  advisory 
contract  between  the  Partnerahip  and 
the  Investment  Adviser  ("Advisory 
Agreement").  The  Investment  Adviser 
will  be  solely  responsible  for  locating 
and  proposing  the  investments  for  the 
Partnerahip.  If  a  proposed  investment  is 
within  the  investment  guidelines 
approved  by  the  Independent  General 
Partners,  the  investment  may  be  made  if 
it  is  approved  by  both  Operating 
General  Partnera,  or,  by  the  Investment 
Adviser  and  a  majority  of  the 
Independent  General  Partnera;  if  it  is  not 
within  such  guidelines,  it  may  be  made 
only  if  it  is  approved  by  both  Operating 
General  Partnera  and  a  majority  of  the 
Independent  General  Partnera.  In 
addition,  the  Investment  Adviser  will 
have  ongoing  resp<msibility  for  the  day 
to  day  operation  and  management  of  the 
Partnerahip's  investments,  including  the 
provision  of  "significant  managerial 
assistance"  (as  that  term  is  defined  in 
section  2{a)(48))  to  Media  Property 
operatora. 

5.  The  administrative  General  Partner 
will  have  overall  responsibility  for  the 
discharge  of  all  necessary  Partnerahip 
administrative  functions  and  will  assist 
the  Investment  Adviser  in  structuring 
investments  and  borrowings  of  the 
Partnerahip.  The  Administrative  General 
Partner  will  be  solely  responsible  for  the 
coordination  of  investor  relations  with 
the  Partnerahip. 

6.  The  Independent  General  Partnera 
will  provide  overall  guidance  and 
supervision  with  respect  to  the 


operations  of  the  Partnership,  including 
supervision  of  the  compensation 
arrangements  between  the  Partnerahip 
and  the  Operating  General  Partner*, 
annual  approval  of  the  Advisory 
Agreement  and  relevant  portions  of  the 
Partnerahip  Agreement  and  the  right  to 
approve  the  investment  guidelines  for 
the  Partnerahip.  The  Independent 
General  Partnera  will  act  by  majority 
vote,  will  perform  essentially  the  same 
functions  as  directora  of  a  corporation 
and  will,  in  addition,  assume  die 
responsibilities  and  obligations  imposed 
by  the  1940  Act  and  the  regulations 
thereunder,  with  respect  to  non- 
interested  directora  of  an  incorporated 
business  development  company. 
7.  The  limited  partnera  cannot 
participate  in  the  management  or  control 
of  the  Partnership.  However,  the  limited 
partnera  will  be  afforded  all  voting 
rights  required  by  the  1940  Act  In 
addition,  the  Partnership  Agreement 
provides  that  limited  partnera  will  have 
the  rigbt  to  approve  certain  specified 
mattera,  including  the  admission  of 
peraons  as  general  or  limited  partners, 
the  amendment  of  the  Partnerahip 
Agreement  the  dissolution  of  the 
Partnerahip,  the  election  or  removal  of 
General  Partners,  the  initial  approval  or 
disapproval  of  the  Advisory  Agreement 
and  ^  approval  of  the  sale  of 
substantially  aU  of  the  Partnership's 
assets.  It  is  the  opinion  of  counsel  for 
the  Partnerahip  that  the  existence  or 
exercise  of  these  voting  rights  by  the 
limited  partnera  does  not  subject  them 
to  liability  as  general  partnera  under  the 
Revised  Uniform  Limited  Partneralup 
Act  of  the  Stete  of  Delaware.  In 
addition,  the  Partnerahip  Agreement  will 
obligate  the  General  Partnera  to  take  all 
actions  as  may  be  necessary  or 
appropriate  to  protect  the  limited 
liability  of  the  limited  pcutaera. 

8.  The  Partnership  has  considered  the 
possibility  of  obtaining  errora  and 
omissions  insurance.  In  light  of  the  view 
of  the  staff  of  the  SEC  diat  substantial 
insurance  coverage  is  appropriate  in 
view  of  the  specini  problems  of  using  the 
limited  partnerahip  form  for  registered 
investment  companies,  the  General 
Partnera  will  periodically  review  the 
question  of  the  appropriateness  of 
obtaining  an  errora  and  omissions 
insurance  policy  for  the  Partnership. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Partnerahip  and  the  Independent 
General  Partnera  of  the  Partnerahip  be 
exempted  from  the  provisions  of  section 
2(a)(19)  of  die  1940  Act  to  die  extent  diet 
the  Independent  General  Partnera  would 
otherwise  be  deemed  to  be  "interested 
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peraons"  of  tfaa  Partnership,  the 
Inveatmeot  Adviaer  and  the 
Adovlnistative  General  Partner  by 
reason  of  their  status  as  partners  of  the 
Partnership.  Section  2(a)(19)  of  the  1940 
Act  excludes  from  the  definition  of 
"intemted  persons"  of  an  investment 
company  those  individuals  who  would 
be  "interested  persons"  solely  by  reason 
of  their  status  as  directors  of  an 
incorporated  investment  company. 
There  is  no  eqoivalent  exception  for 
partners  of  an  investment  company 
formed  as  a  partnership. 

2.  Applicants  further  request  that 
limited  partners  owning  less  than  a  5% 
interest  of  the  Units  not  be  deemed  to  be 
"affiliated  persons"  of  the  Partnership, 
any  other  limited  partner,  any  of  the 
Independent  General  Partners,  the 
Investment  Adviser  or  the 
Administrative  General  Partners  within 
the  meaning  of  section  2(aX3)(0)  of  the 
1940  Act  smely  because  such  limited 
partners  are  partners  of  the  Partnership 
as  well  as  each  other  limited  partner 
and  the  Gennal  Partner.  Section  2(a)(3) 
of  the  1940  Act  exempts  from  the 
definition  of  "affiliated  person" 
shareholders  of  an  incorporated 
investment  company  who  own  less  than 
a  5%  interest  in  sad)  corporation.  There 
is  no  comparable  exception  for 
partnerships. 

3.  Applicants  submit  that  the 
requested  reUef  will  place  investments 
in  the  Partnership  on  a  more  equal 
footing  with  investments  in  business 
devdopment  companies  organized  as 
corporations.  Apfrficants  hnther  submit 
that  granting  the  requested  exemptions 
from  provisions  of  sections  2(a)(19)  and 
2(a)(3)(D)  of  the  1940  Act  is  appropriate 
in  die  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act 

Applicants'  Confitions 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  The  Partoerriiip  will  b«  structured 
so  that  the  Independent  General 
Partners  will  be  the  functional 
equivalents  of  ttOD-interested  directors 
of  an  incorporated  investment  company 
under  the  1940  Act 

2.  The  Partnership  will  not  make  any 
in-kind  distributions  of  portfolio 
securities  to  the  General  Partners  of  the 
Partnership  unless  and  until  the 
Partnership  has  obtained  either  a  "no- 
action"  letter  from  the  SEC  staff  or, 
alternatively,  an  order  of  exemption 
pursuant  to  section  20eA  of  the  Advisers 
Act  permitting  such  distributions. 

3.  Hie  Partnetriiip  «vill  obtain  an 
opinion  of  counsel  satisfactory  to  the 


Independent  General  Partners  that  the 
distributions  and  allocations  to  the 
Operating  General  Partners  can  be  paid 
in  accordance  with  section  206  of  the 
Advisers  Act 

For  the  Commission,  by  the  Division  of 
Investment  Mansgement  nnder  delegated 
audiority. 
(ooalhaaaKats. 
Secretory. 
[FR  Doc.  e»-2201  Filed  1-31-aft  8:45  am] 
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February  10, 1980.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicants  vdth  the  request  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  ^C,  along  witii 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


MeiT«  Lynch  bMWiitlofMl  Fund,  Inc  •! 
aUApplicalion 

Januuy  2S.  1968. 

aobncy:  Securities  and  Exchange 

Commission  ("SBC"). 

ACnoN:  Notice  of  Application  for 

Amendment  of  Order  of  Exemption 

under  the  Investment  Company  Act  of 

1940  (the  "Act"). 

Applicants:  Merrill  Lynch  Institutional 
Fund  Inc  MerriQ  Lynch  Government 
Fund  Inc  Merrill  Lynch  Institutional 
Tax-Exempt  Fund.  Merrill  Lynch 
Institutional  Intermediate  Fund,  Merrill 
Lynch  Funds  for  Institutions  Series, 
Menill  Lynch  Institutional  Index  Series, 
and  each  open-end  management 
investment  company  to  be  established, 
advised  or  managed  in  the  future  by 
MerriU  Lyndi  Asset  Management  Inc. 
("MLAM^  or  Fund  Asset  Management 
Inc.  ('TAMT'),  or  to  be  distributed  by 
Merrill  Lynch  Funds  Distributor,  Inc. 
("MLFD'*)  (all  of  the  foregoing  being 
referred  to  as  the  "Applicants"). 

Relevant  1940  Act  Section:  Exemption 
is  requested  under  section  6(c)  of  the 
Act  from  the  provisions  of  section 
2(a)(19)  of  ihe  Act. 

SummfOy  of  Application:  Applicants 
seek  an  order  amending  a  prior  order 
dated  May  24, 1964  (Investment 
Company  Act  Release  No.  13962)  ("1984 
Order").  The  requested  amended  order 
will  dedare  that  Charles  C.  Cabot  Ir..  a 
director/tmstea  of  the  AppUcants,  shall 
not  be  deemed  an  "interested  person"  of 
the  Applicants  or  their  investment 
adviser,  MLAM  or  FAML  or  their 
principal  underwriter.  MLFD  by  reason 
of  his  being  a  partner  of  the  law  firm  of 
Sullivan  A  Worcester. 

Filing  Dates:  The  Application  was 
filed  on  October  14, 1968. 

Hearing  or  Notification  of  Hearing:  If 
no  bearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p jn..  on 


:  Secretary,  SEC  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants,  Merrill  Lynd)  Asset 
Management  Inc  P.O.  Box  9011, 
Princeton.  New  Jersey  08543-0011. 


FOn  FUffTHBR  WfOIWUTlOW  CONTACT: 

Bibb  L  Strench.  Staff  Attorney  (202) 
272-2658  or  Karen  L  Skidmore,  Branch 
Chief  (202)  272-3023.  Office  of 
Investment  Company  Regulation. 

SUPfiBMNTARV  WFOWMATIONT  The 

following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Appiicanfs  Representations 

1.  ^jplicanta  are  diversified,  open- 
end  management  investment  companies 
registered  under  the  Act.  Applicants  are 
designed  primarily  for  institutional 
investors.  Each  Applicant  has  entered 
into  or  will  enter  into  an  investment 
advisory  or  management  agreement 
wiUi  MLAM  or  FAMI  and  a  Distribution 
Agreement  with  MUD.  FAMI  is  a 
wholly  owned  subsidiary  of  MLAM 
which  is  a  wholly  owned  subsidiary  of 
Merrill  Lynch  A  Co..  Inc.,  a  publicly  held 
corporation.  MLAM  and  FAMI  have 
substantially  tiie  same  identity  with  die 
same  directors  and  executive  officers 
and  insofar  as  investment  company 
operations,  the  same  employees. 

2.  An  applicantion  was  filed  with  the 
Commission  on  March  S,  1984  ("1964 
Application")  requesting  an  order 
pursuant  to  section  6(c)  of  the  Act  that 
Charies  C  Cabot  )r.  shall  not  be 
deemed  an  "interested  person"  by 
reason  of  his  being  a  partner  of  the  law 
firm  Sullivan  ft  Worcester  within  the 
meaning  of  section  2(a)(19]  of  the  Act  of 
Menill  Lynch  Institutional  Fund  Inc., 
Merrill  Lynch  Government  Fund  Inc., 
Merrill  Lynch  Institutional  Tax-Exempt 
Fund.  FAMI  or  MLFD  ("Prior 
Applicants").  An  Order  granting  the 
requested  relief  wu  issued  on  May  24, 
1984  (Investment  Company  Act  Release 
No.  13911).  The  order  was  conditioned 
on  Sullivan  ft  Worcester  not  acting  as 
legal  counsel  to  the  Prior  Applicants. 
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3.  In  the  1984  Application,  die  Prior 
Applicants  represented  that  Sullivan  ft 
Worcester  had  performed  certain 
limited  legal  services  for  Merrill  Lynch  ft 
Co.,  Inc.  and  its  wholly  owned 
subsidiaries  Merill  Lynch.  Pierce,  Fenner 
ft  Smitii  ("MLPFS").  and  Government 
Securities  Inc.  These  legal  services 
primarily  involved  litigation  conducted 
on  behalf  of  MIPFS  and  Sullivan  ft 
Worcester  had  on  occasion  acted  as 
counsel  for  the  underwriters  of 
munidpal  bond  or  note  issues  with 
respect  to  which  ML2^PS  served  as  one 
of  the  underwriters  in  the  selhng 
syndicate.  They  further  represented  that 
Mr.  Cabot  had  never  partidpated  in 
Sullivan  ft  Worcester's  representation  of 
MLPFS  or  any  of  its  affiliates  except 
with  respect  to  the  bond  and  note  issues 
mentioned  above. 

4.  Applicants  seek  to  amend  the  1984 
Order  to  dedare  that  Mr.  Cabot  shall 
not  be  deemed  an  "interested  person"  of 
the  Applicants  or  their  investment 
adviser,  MLAM  or  FAML  or  their 
prindpal  underwriter,  MLFD.  by  reason 
of  his  being  a  partiier  of  the  law  firm  of 
Sullivan  ft  Worcester. 

5.  Applicants  note  that  since  the 
issuance  of  the  1984  Order  described 
above.  Mr.  Cabot  has  joined  the  Bocud 
of  Trustees  of  Merrill  Lynch  Institutional 
Intermediate  Fund,  MerriD  Lynch  Funds 
for  Institutions  Series  and  Merrill  Lynch 
Institutional  Index  Series,  all  of  which 
have  been  named  additional  applicants. 
Futhermore,  MLAM,  rather  than  FAML 
acts  as  investment  adviser  to  the 
recently  formed  applicants. 

6.  In  addition  to  the  legal  services 
referred  to  in  the  1984  Application, 
Sullivan  ft  Worcester  has  recentiy 
served  as  counsel  to  MLPFS  with 
reaped  to  certain  investment  banking 
services  provided  by  MLPFS  in 
connection  with  a  proposed  leverage 
buyout  Applicants  represent  that  m>m 
time  to  time,  Sullivan  ft  Worcester  has 
performed,  continues  to  perform,  and 
may  in  the  future  perform,  certain  legal 
services  described  in  the  application  to 
Merrill  Lynch  ft  Ca,  Inc.  and  its  wholly 
owned  subsidiaries,  including  KAFFS 
("Merrill  Lynch  Entities").  Mr.  Cabot  has 
informed  the  Applicants  that  the  annual 
income  to  Sullivan  ft  Worcester  for 
providing  such  services  continues  to 
represent  less  than  1  percent  of  the 
firm's  total  annual  income. 

7.  Applicants  state  that  Mr.  Cabot  has 
had  no  professional  or  business 
relationships  with  any  Merrill  Lynch 
Entities  other  than  his  position  as 
diredor/ trustee  of  Applicants  and  that 
since  the  issuance  of  the  1984  Order,  he 
has  not  partidpated  personally  in 
Sullivan  ft  Worcester's  representation  of 
Merrill  Lynch  Entities.  Other  than  the 


additional  applicants  and  investment 
adviser,  and  a  slight  difference  in  the 
types  of  services  currentiy  being 
provided  by  Sullivan  ft  Worcester  to 
MLPFS,  there  has  been  no  change  in  the 
arrangements  described  in  the 
appUcation  filed  hi  connection  with  the 
1984  Order  issued  by  the  Commission. 

Applicants'  Legal  Conclusion 

Applicants  state  that  because  of  the 
legal  services  provided  by  Sullivan  ft 
Worcester  to  Merrill  Ljmch  Entities.  Mr. 
Cabot  may  be  deemed  an  interested 
person  of  the  Applicants,  MLAM,  FAMI 
and  MLFD  within  the  meaning  of  section 
2(a)(19)  of  the  Act  although  Mr.  Cabot 
does  not  fall  within  the  express  terms  of 
section  2(a)(19)  because  neither  he  nor 
Sullivan  ft  Worcester  has  ever  provided 
legal  services  to  tiie  Applicants,  MLAM. 
FAMI  or  MLFD. 

Applicants'  CowUtion 

The  Applicants  agree  that  any  order 
granted  in  connection  with  the 
Application  will  be  conditioned  on 
Sullivan  ft  Worcester  and  Mr.  Cabot  not 
providing  any  legal  services  to  the 
ApplicanU  ML^  FAMI  or  MLPFS 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

lonatkaa  G.  Katx. 

Secretary. 

[FR  Doc.  •0-2202  Filed  1-31-69;  8:45  am] 


IReL  Ho.  IC— 16781;  812-6555] 

Principal  Mutual  Ufa  Inaurance 
Company,  at  aL;  Application 

January  25, 1Q8B. 

aoency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ('1940  Ad"). 

Applicants:  Prindpal  Mutual  Life 
Insurance  Company  ("I^ifLIC),  Princor 
Government  Securities  Income  Ftmd, 
Inc.  { "Fund ").  and  Prindpal  Mutual,  Inc. 
("PIMO. 

Relevant  1940  Act  Sections:  Order 
requested  under  sections  6(c)  and  17(b). 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  the  Fimd, 
subject  to  certain  conditions,  to 
purchase  mortgage-backed  securities 
guaranteed  by  the  Government  National 
Mortgage  Assodation  ("GNMA 
Certificates")  fit)m  PMLIC  at  prices 
which  will  be  1/64  of  a  dollar  less  than 
the  prices  at  which  PMLIC  would  sell 
such  securities  to  dealers. 


Filing  Date:  The  application  was  filed 
on  December  9, 1988,  with  amendments 
filed  on  April  5, 1988  and  December  27, 
1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted  Any  interested  person 
may  request  a  bearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p  Jiu,  on 
February  21, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
tiie  Secretary  of  tiie  SEC,  along  witii 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADORCSaiS:  Secretary,  SEC.  450  5th 
Stieet  NW.,  Washington,  DC  20549. 
PMLIC  Fund  and  PIMC,  711  High  Street 
Des  Moines,  Iowa  50309. 

FOR  PUflTHER  INFORMATION  CONTACT: 

Jeremy  N.  Rubenstein.  Staff  Attorney,  at 
(202)  272-2847,  or  Stephanie  M  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 

SUPPtEMeNTAHV  INTONMATION. 

Follo%ving  is  a  summary  of  the 
appUcation.  The  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258^4300). 

Applicant's  Represantaiioiis 

1.  PMLIC  is  a  mutual  life  insurance 
company  originally  incorporated  under 
the  laws  of  the  State  of  Iowa  in  1679. 
He  Fund  is  a  corporation  organized 
under  the  laws  of  Maryland  on 
September  5. 1984,  and  is  registered 
under  the  1940  Act  as  an  open-end 
diversified  management  company. 
PIMC,  incorporated  under  the  laws  of 
Iowa  in  1980,  is  an  indirect  wholly- 
owned  subsidiary  of  PMLIC  and  is  the 
investment  manager  and  dividend 
disbursing  and  transfer  agent  for  the 
Fund. 

2.  The  investment  objective  of  the 
Fund  is  to  obtain  a  high  level  of  current 
income  consistent  with  liquidity  and 
safety  of  prindpal.  The  Fund  seeks  to 
achieve  its  objective  through  the 
purchase  of  certain  types  of  securities 
issued  or  guaranteed  by  the  United 
States  Government  or  its  agencies.  The 
Fund  purchased  approximatdy 
$23,000,000  of  GNMA  Certificates  in 
1985.  $64,000,000  in  1986  and  $13,000,000 
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in  1967.  which  purchases  represented 
approximately  96%  of  the  Fund's  total 
investments  (other  than  short-term  cash 
instruments]  for  each  of  those  years. 

3.  FMLIC  is  an  approved  issuer  of 
GNMA  Certificates.  In  connection  with 
its  residential  mortgage  loan  operation, 
PMLIC  routinely  forms  pools  of 
mortgages  and  applies  to  GNMA  for 
approval  of  the  issuance  of  GNMA 
Cflirtificates  for  such  pools.  The 
aggregate  annual  volume  of  GNMA 
Certificates  issued  by  FMLIC  was 
appropriately  $348,000,000  for  1985. 
$54e.00a000  for  1908  and  t586.00a000 
for  1967.  In  the  past  PMLIC  has  sold 
GNN4A  Certificates  to  buyers  in  the 
open  market.  These  buyers,  normally 
securities  dealers,  in  turn  sell  the  GNMA 
Certificates  to  investors  with  a  mark-up 
generally  of  twenty /one-hundredths  to 
fifty/one-hundredths  of  a  percent. 

4.  Since  its  inception,  the  Fund  has 
purchased  GNMA  Certificates  only  from 
a  limited  group  of  creditworthy  dealers 
which  maintain  inventories  of  such 
securities.  The  fund  now  seeks  to  be 
able  to  buy  GNMA  Certificates  from 
FMLIC  under  conditions  designed  to 
ensure  that  the  Fund  receives  prices 
more  favorable  than  it  would  otherwise 
receive  from  dealers  in  GNMA 
Certificates. 

5.  Applicants  propose  that  in 
managing  the  portfolio  of  the  Fund. 
PIMC  may,  when  deeded  appropriate  for 
the  Fund,  purchase  original  issue  GNMA 
Certificates  representing  underiying 
pools  of  recently  closed  loans  for  the 
Fund  directly  from  PMLIC  rather  than  in 
the  market  subject  to  compliance  with 
the  conditions  listed  below.  The  Fxmd 
will  be  not  knowingly  purchase  any 
GNMA  Certificates  from  FMLIC  which 
represents  an  interest  in  a  pool  of 
mortgage  loans  that  includes  a  loan  to 
any  affiliated  person  of  PMLIC.  the 
Fund.  PIMC  or  any  affiliated  person  of 
those  persons.  All  GNMA  Certificates 
sold  to  the  Fund  by  PMLIC  will  be 
issued  directly  to  the  Fund  by  FMLIC 
during  the  initial  distribution  period,  and 
no  secondary  trading  in  GIMKL\ 
Certificates  will  transpire  between 
FMLIC  and  the  Fund. 

0.  PMUC  will  seU  GNMA  Certificates 
to  the  Fund  at  a  price  %*  of  a  dollar 
better  (for  the  Fwd)  than  the  prices  at 
which  it  would  sell  such  certificates  to  a 
dealer  in  the  open  market  Thus,  any 
markup  in  the  price  of  the  certificates 
will  be  eliminated,  and  in  fact  the  Fund 
trill  purchase  GNMA  Certificates  from 
FMLIC  at  a  better  price  than  would  be 
paid  by  dealers  who  would  expect  to 
resell  diose  securities  at  a  maik-up.  As  a 
result  the  Fund  will  receive  a  higher 
yield  on  those  GNMA  Certificates  than 
tf  it  were  to  purchase  them  from  dealers. 


7.  The  Fund  will  effect  purchases  and 
deliveries  in  the  same  manner  as  it 
currently  does  with  any  broker/ dealer. 
It  will  give  PMLIC  delivery  instructions 
and  those  instructions  will  be  given  to 
the  Fund's  custodian.  Northwest  Bank, 
for  receipt  of  the  purchased  securities 
versus  payment  PMLIC  will  give  notice 
to  its  custodian.  Bankers  Trust  for 
delivery  to  the  Fund  versus  payment. 
Transfer  and  delivery  will  occur  in  the 
regular  course  of  business  for  both  the 
Fund  and  PMLIC 

8.  Applicants  request  exemption  bom 
section  17(a)  of  the  1040  Act  only  to  the 
extent  necessary  to  permit  the 
transactions  with  respect  to  GNMA 
Certificates  issued  by  PMLIC  outlined  in 
paragraphs  5  through  7  above. 

Applicants'  Legal  Conclusions 

1.  Applicants  submit  that  the  terms  of 
the  proposed  transactions  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  PMUC  will  offer  its  GNMA 
Certificates  to  the  Fimd  at  a  price  %*  of 
a  dollar  better  than  the  price  at  which  it 
could  sell  them  to  unaffiliated  dealers  in 
the  open  market  The  purchase  price  to 
the  Fund  would  accordingly  be  less  than 
the  price  it  would  otherwise  have  to  pay 
to  purchase  GNMA  Certificates  fit)m 
dealers,  which  would  involve  mark-ups. 
To  determine  that  the  price  to  the  Fund 
will  always  be  no  more  than  the  price 
obtainable  by  PMLIC  in  the  market 
PMLIC  will  obtain  current  (up  to  the 
minute)  quotes  frx>m  two  or  three 
dealers,  selected  on  a  rotating  basis 
bom  those  dealers  to  whom  PMLIC 
regularly  sells  GNMA  Certificates, 
before  setting  the  price.  The  Fund's 
purchases  bx>m  PMLIC  will  be  reviewed 
no  less  frequentiy  than  quarterly  by  the 
Board  of  Directors  of  the  Fund,  which 
has  a  majority  of  disinterested  directors. 

2.  AppUcants  assert  that  the  proposed 
transactions  are  consistent  with  the 
general  purposes  of  the  1940  Act 
Section  1(b)(2)  of  the  1940  Act  declares 
that  the  public  interest  and  interest  of 
investors  are  adversely  affected  when 
an  investment  company  is  organized 
and  managed  in  the  interest  of  affiliated 
persons  thereot  rather  than  in  the 
interest  of  the  company's  security 
holders.  While  PMLIC  as  an  organizer 
of  the  Fund  and  potential  supplier  of 
GNMA  Certificates,  will  have  an 
interest  in  the  proposed  transactions, 
that  interest  will  not  be  adverse  to  the 
interests  of  the  Fund's  shareholders. 
FMLIC  will  be  offering  to  the  Fund  only 
GNMA  Certificates  which  it  could 
otherwise  sell  in  the  market  at  a  better 
price  than  that  paid  by  the  Fund.  On  the 
other  hand,  the  Fund  and  its 
shareholders  will  benefit  throu^ 


purchases  at  prices  which  do  not  include 
dealer  maik-up  and  which  are  better 
than  the  prices  that  would  be  paid  by  a 
dealer. 

3.  AppUcants  further  assert  that  the 
proposed  transactions  are  necessary  or 
appropriate  in  the  public  interest 
Failure  to  obtain  the  relief  requested 
would  result  in  the  Fund's  foregoing  the 
opportunity  of  obtaining  an  enhanced 
return  from  purchasing  GNMA 
Certificates  at  a  price  that  more  than 
eliminates  dealer  mark-up.  Applicants 
know  of  no  other  way  for  the  Fund  to 
purchase  GNMA  Certificates  at  such  a 
favorable  price.  Issuers  of  GNMA 
Certificates  do  not  maintain  inventories 
of  those  securities  as  do  dealers. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  application  may  be 
expressly  conditioned  upon  their 
compliance  with  the  following: 

1.  Before  any  purchase  is  effected 
bom  PMLIC  PMLIC  personnel 
responsible  for  executing  orders  for  the 
Fund  will  check  with  at  least  two 
defders  in  GNMA  Certificates  to  obtain 
competitive  quotations  to  insure  that  the 
prices  to  be  paid  by  the  Fund  to  PMLIC 
will  be  better  than  the  price  available 
from  independent  dealers.  To  satisfy 
this  test  the  PMLIC  price  offered  to  the 
Fund  must  be  at  least  V^«th  of  a  dollar 
better  than  the  lowest  bid  price  of  the 
independent  dealers.  The  dealers 
selected  will  be  rotated  among  those 
dealers  to  whom  PMLIC  ordinarily  sells 
GNMA  Certificates. 

2.  No  more  than  20%  of  the  Fund's 
GNMA  Certificate  purchases  in  a  given 
fiscal  year  (measured  by  dollar  amount) 
may  be  from  PMLIC.  No  more  than  20% 
of  PMLIC's  sales  of  GNMA  Certificates 
in  a  given  fiscal  year  (measured  by 
dollar  amount)  may  be  to  the  Fund. 

3.  The  Fund  will  maintain  and 
preserve  pursuant  to  the  requirements  of 
Rule  31a-2(a](2]  under  the  1940  Act 
records  with  respect  to  its  purchases 
from  PMLIC  including  documentation  of 
the  competitive  quotations  obtained 
from  dealers,  and  those  records  will  ho 
avaUable  to  SEC  representatives  upon 
request  In  addition,  the  Fund  will  file  a 
schedule  of  its  transactions  with  PMLIC 
as  an  Exhibit  to  each  Form  N-SAR. 

4.  PMLICs  law  department  will 
prepare  and  draft  guidelines  and  submit 
them  to  the  Board  of  Directors  of  the 
Fund  for  approval,  including  approval 
by  a  majority  of  the  directors  who  are 
not  interested  persons  of  the  Fund.  The 
law  department  will  then  circulate  to 
PIMC  and  PMLIC  personnel  whose 
responsibilities  may  relate  to  the 
transactions  described  in  the  application 
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the  guidelines  in  the  form  so  approved 
and  information  relating  to  the 
appropriate  implementation  thereof  to 
insure  that  such  personnel  are 
thoroughly  familiar  with  the  constraints 
imposed  in  respect  of  such  transactions. 
The  law  department  also  will 
periodically  monitor  the  Fund's 
transactions  with  PMLIC  to  make 
certain  that  the  requirements  of  these 
guidelines  are  stricUy  adhered  to. 

5.  The  Fund's  independent  auditors 
will  annually  review  transactions  and 
activities  relating  thereto  to  determine 
compliance  with  the  requirements  of  the 
exemptive  order  and  guidelines.  The 
auditors  will  issue  a  special  report  in 
accordance  with  Generally  Accepted 
Auditing  Standards  consistent  with  SAS 
No.  14  and  SAS  No.  35,  as  appropriate, 
reporting  on  compliance  with  the 
guidelines.  That  special  report  will  be 
filed  by  the  Fund  as  an  exhibit  to  the 
Form  N-SAR  filed  after  the  end  of  the 
Fund's  fiscal  year.* 

8.  The  Board  of  Directors  of  the  Fund 
or  a  committee  thereof  (including  a 
majority  of  the  directors  who  are  not 
interested  persons  of  the  Fund  or 
PMLIC)  at  least  quarterly  will  review  all 
transactions  between  the  Fund  and 
PMLIC  to  insure  compliance  with  the 
Exemptive  Order  and  that  all 
requirements  of  the  guidelines  of  the 
Fund  with  respect  to  such  transactions 
have  been  observed  and,  at  least 
annually,  will  review  the  special  report 
prepared  by  the  Fund's  independent 
auditors  and  the  appropriateness  of 
continuing  the  policy  of  purchasing 
GNMA  Certificates  from  PMLIC 

7.  The  proposed  transactions  will  only 
be  effected  provided  PMLIC  has 
maintained  a  claims-paying  rating  in 
one  of  the  top  two  categories  of  at  least 
one  nationally  recognized  rating 
organization. 

AppUcants  submit  that  the  foregoing 
conditions  provide  assurance  that  the 
requested  relief  will  be  consistent  with 
the  protection  of  investors  and  the 


■  By  letter  dated  January  25. 1988,  Counsel  for 
Applicants  informed  the  Division  of  Investment 
Mana^ment  that,  at  a  minimum,  the  procedures  to 
be  employed  by  the  Fund's  independent  auditors  in 
connection  with  the  preparation  of  the  special 
report  will  include  the  following:  (a)  Review  of  the 
application:  (b)  obtaining  a  schedule  of  purchases  of 
GNMA  Certificates  for  the  applicable  year  (c) 
agreeing  [i.e.,  comparing)  the  pool  number,  interest 
rate,  maturity  date,  principal  amount  and  purchase 
price  of  each  listed  certificate  with  the  Fund's 
owned,  sold  and  acquirad  listing:  (d)  examining  the 
documentation  trom  the  security  file  supporting  the 
price  and  dealer  identity  for  each  competitive  bid; 
(e)  comparing  the  purchase  price  to  the  lowest 
competitive  bid  to  determine  whether  such  price  is 
at  least  ^4  of  a  dollar  lower  than  this  competitive 
bid,  and  (f)  tracing  each  purchase  to  approval  in  the 
minutes  of  the  meetings  of  the  Fund's  Board  of 
Directors  on  the  date  indicated. 


purposes  fairly  intended  by  the  policies 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  tiie  Division  of 
Investment  Management  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

(PR  Doc.  89-2293  Filed  1-31-69;  8:45  am] 

StUMQ  COOC  SOIA^I^ 

[Rat  No.  35-24808] 

FHings  Under  the  PubHc  Utttty  HoMng 
Company  Act  of  1935  ("Aero 

Januaiy  28, 1989. 

Notice  is  hereby  given  that  the 
foUowing  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
appUcation(8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appUcation(s]  and/or  declaration(8)  and 
any  amendments(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(8)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
February  21, 1989  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  appUcant(s)  and/or 
declarant(8)  at  the  addre8s(e8]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  vtrith  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the 
manner.  After  said  date,  the 
appUcation(s]  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Jersey  Central  Power  ft  Light  Company 
(70-7603) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L").  Madison  Avenue 
at  Puch  Bowl  Road,  Morristown.  New 
Jersey  07960,  a  whoUy  owned  subsidiary 
of  General  PubUc  Utilities  Corporation, 
a  registered  holding  company,  has  filed 
an  appUcation  pursuant  to  section  6(b) 
of  the  Act  and  Rule  50(a](5]  thereunder. 

JCP&L  proposes  to  issue  and  seU  from 
time  to  time  through  December  31, 1990 
up  to:  $500  million  of  first  mortgage 
bonds  ("New  Bonds"];  (2)  $500  million  of 
medium-term  securities  as  either 


unsecured  notes  or  first  mortgage  bonds 
("MTNs"):  and  (3)  a  stated  value  of  $100 
million  of  Cumulative  Preferred  Stock 
("New  Preferred  Stock"),  provided  that 
the  total  principal  amount  of  aU  such 
securities  to  be  issued  and  sold  does  not 
exceed  $500  milUon. 

The  New  Bonds  and  any  MTNs  issued 
as  first  mortgage  bonds  are  to  be  issued 
under  JCP&L's  Mortgage  and  Deed  of 
Trust  ("Mortgage").  The  New  Bonds  will 
have  a  term  of  not  less  than  one  and  not 
more  than  35  years  but  will  be  subject  to 
earlier  redemption  or  retirement  upon 
the  occurrence  of  certain  events.  In 
addition,  the  New  Bonds  may  be  subject 
to  optional  redemption  in  whole  or  in 
part  by  )CP&L  beginning  not  eariier 
than  one  year  after  issuance  thereof,  at 
various  premiums  above  the  principal 
amount  thereof.  The  New  Bonds  may 
also  be  entitled  to  mandatory  sinking 
fund  provisions. 

Unsecured  MTNs  would  be  issued 
under  an  indenture  between  JCP&L  and 
a  trustee  to  be  selected  JCP&L  will 
pubUcly  offer  the  MTNs  from  time  to 
time  through  one  or  more  agents.  The 
MTNs  will  be  sold  primarily  based  on 
their  credit  ratings  with  interest  rates 
negotiated  at  the  time  of  sale  based  on 
spreads  over  comparable  maturity  U.S. 
lYeasuiy  securities.  The  maturity  dates 
of  the  MTNs  will  range  from  9  months  to 
10  years  to  be  determined  by  agreement 
between  JCP&L  and  the  respective 
purchasers.  The  MTNs  will  not  be 
redeemable  by  JCP&L  except  that  MTNs 
with  a  maturity  in  excess  of  five  years 
will  be  redeemable  at  JCP&L's  option 
five  years  after  issuance. 

The  New  Preferred  Stock  wiU  be 
similar  to  JCP&L's  outstanding  series  of 
cumidative  preferred  stock,  i.e.  (1)  the 
New  Preferred  Stock  will  have  a  stated 
value  of  not  in  excess  of  $100  per  share; 
(2)  the  dividend  rate  and  redemption 
prices  of  the  New  Preferred  Stock  will 
be  determined  either  by  competitive 
bidding  or  negotiation  with 
underwriters;  (3)  the  New  Preferred 
Stock  will  contain  a  refunding  limitation 
providing  that  the  New  Preferred  Stock 
may  not  be  redeemed  for  a  period  less 
than  ten  years  from  the  date  if  issuance; 
and  (4)  the  New  Preferred  Stock  may  be 
entitled  to  a  mandatory  sinking  fund. 

JCP&L  proposes  to  issue  and  sell  the 
New  Bonds  and  the  New  Preferred 
Stock  either  on  a  competitive  basis, 
subject  to  the  requirements  of  Rule  50(b) 
and  (c),  or  under  an  exception  from  Rule 
50  pursuant  to  Rule  50(a)(5).  JCP&L 
proposes  to  issue  and  sell  die  MIVs 
under  an  exception  from  Rule  50 
persuant  to  Rule  50(a)(5).  JCP&L  has 
requested  that  it  be  authorized  to  begin 
negotiations  with  potential  agents  to 
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place  the  New  Bond*,  the  New  Preferred 
Stock  and  MTN's.  It  may  do  lo. 

Alabuna  Po«v«r  Company  (75-7809) 

Alabama  Power  Company 
("Alabama").  600  North  18th  Street. 
Birmingham,  Alabama  35291.  an  electric 
utility  subsidiary  of  The  Southern 
Company,  a  registered  holding  company, 
has  filed  a  declaration  pursuant  to 
section  12(d)  of  the  Act  and  Rule  44 
thereunder. 

Alabama  proposes  to  sell  an  8.16% 
undivided  ownership  interest 
("Undivided  Interest")  in  Units  No.  1 
and  2  of  Alabama's  James  H.  Miller,  Jr. 
Steam  Electric  Generating  Plant  and 
related  facilities  ("Miller  Units  1  and  2"). 
to  Alabama  Electric  Cooperative,  Inc. 
("AECn.  a  generating  and  transmitting 
cooperative,  pursuant  to  a  Purchase  and 
Ownership  /^reement.  It  is  proposed 
that  die  sale  will  be  closed  on  or  after 
January  1. 1991  and  no  later  than  June  1. 
1992. 

The  purdiase  price  to  be  paid  by  AEC 
for  the  Undivided  Interest  in  Miller 
Units  1  and  2  will  be  calculated  at  the 
time  of  sale  in  accordance  with  a 
formula  contained  in  the  Purdiase  and 
Ownership  Agreement.  This  formula 
generally  provides  that  the  purchase 
price  will  be  equal  to  Alabama's  net 
book  value  of  die  facilities  being  sold, 
plus  oonttruction  work  in  progress  and 
an  amount  representing  taxes,  if  any, 
inctirred  by  Alabama  as  a  result  of  the 
sale.  The  purchase  price  which  would  be 
produced  currently  by  the  formula 
would  be  approximately  $50  million. 

Alabama  and  ABC  have  entered  into 
a  separate  operating  agreement  providing 
that  Alabama  will  be  solely  responsible 
for  the  operation  and  maintenance  of 
Miller  Units  1  and  2  and  that  payments 
for  die  operation  and  maintenance  will 
be  provided  by  Alabama  and  AEC  equal 
to  their  respective  ownership  interests 
inKfillerUnitsland2. 

Appalachian  Power  Company  (70-7620) 

Appalachian  Power  Company 
("APCo").  40  Franklin  Road.  Roanoke. 
Virginia  24022,  an  electric  public  utility 
subsidiary  of  American  Electric  Power 
Company,  Inc.  a  regbtered  holding 
company,  haa  filed  a  declaration 
pursuant  to  section  12(d)  of  the  Act  and 
Rule  44  promulgated  hereunder. 

APCo  proposes  to  sell  to  its  industrial 
customer.  Virginia  Polytechnic  Institute 
and  SUte  University  ("VPI-SU'').  certain 
transformation  and  other  related 
equipment  ('Tadlities")  located  at 
APCo's  Blacksboig  00/12  KV  Station  in 
Blacksbuig.  Virginia,  for  a  purchase 
price  of  1450.000  in  cash,  which 
represents  the  original  cost  less 
accumulated  depredation.  The  Facilities 


are  situated  on  real  property  owned  by 
VPI-SU  in  Blacksbuig.  Vir^a  and  are 
now  employed  by  APCo  for  providing 
service  exclusively  to  VIP-SU.  It  is 
stated  that  the  Facilities  are  not 
adaptable,  at  that  location,  for  use  in 
serving  any  other  customer. 

For  tlie  rffl"*"'?*'""!  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
lonatfiaD  G.  Katx. 
Secretary. 
[FR  Doc  89-22M  Filed  1-31-ae;  8;4&  am] 

coot  SS1S41-II 


SMALL  BUSINESS  ADMINISTRATION 


[Declaration  of  Dteaetar  Loan  Areaa  #2327 
«td2328:AmdL#i] 

Miseouri  and  ContlguoiM  Countlee  In 
ttM  Stat*  of  ArliansM;  Declaration  of 
Diaaalar  Loan  Area 

The  above-numbered  Declaration  (54 
FR 1834)  is  hereby  amended  to  authorize 
physical  disaster  assistance  to  victims 
located  in  all  counties  contiguous  to 
Barry  County,  Missouri.  All  other 
information  remains  the  same;  Le^  the 
termination  date  for  filing  applications 
for  physiral  damage  is  the  dose  of 
business  on  March  8, 1989,  and  for 
economic  injury  until  the  close  of 
business  on  October  4, 1989. 

The  number  assigned  to  this  disaster 
for  physical  damage  for  contiguous 
counties  in  the  State  of  Arkansas  is 
232812. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  50008.) 

Dated:  January  IS,  1980. 
James  Alwlmw, 
AdnuniBtrator. 

[FR  Doc  80^2307  Filed  1-31-40;  8:45  am] 
Muancooai 


Region  VI  Advlaory  Council;  Public 
MaatinQ 

The  U.S.  Small  Business 
Administration.  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  New  Orieans  v^  hold  a  public 
meeting  schedxded  at  9:00  ajn.  on 
Thursday,  February  9. 1989,  at  die  Small 
Business  Administration  Office,  1661 
Canal  Street  Suite  200a  New  Orieans, 
Louisiana,  to  discuss  such  matten  as 
may  be  presented  by  members,  staff  of 
the  U.  Small  Business  Administration,  or 
othen  present 

For  further  information,  write  or  call 
Abby  R  Carter,  District  Diredor,  U.S. 
Small  Business  Administration.  1661 


Canal  Street  Suite  200a  New  Orleans, 
Louisiana  70112-2880. 504/589-2744. 
JaaoMtla  M.  PaidL 

Acting  Director,  Office  of  Advisory  Couitcile. 
January  28, 1989. 

[FR  Doc  89-2308  Filed  1-31-60: 8:45  am] 
MLLHto  cooc  sea»-evH 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminletfation 

Environmental  Impact  Statement;  Sen 
Joee,CA 

AOfNCV:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent 


summary:  The  FHWA  is  issuing  diis 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Santa  Clara  County,  California. 

TOR  nMTHCR  INFOfMIATION  contact: 

D.L  Eyres,  District  &)gineer.  Federal 
Highway  Administration.  P.O.  Box  1915, 
Sacramento,  California  95812-1915, 
Telephone:  (918)  551-1314. 
SUPPLIMCNTARV  a^ORMATKWC  The 

FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  City  of  San  Jose,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  upgrade  existing  State 
Route  87  (Guadalupe  Parkway)  in  San 
Jose,  California.  The  proposed 
improvement  would  involve 
construction  of  additional  lanes,  grade 
separations,  and  interchanges  on  Route 
87  between  Julian  Street  and  U.S.  Route 
101,  a  distance  of  approximately  3.1 
miles. 

Locations  on  Route  87  being 
considered  for  grade  separations  are 
West  Hedding  Street  and  Airport 
Parkway.  Locations  on  Route  87  being 
considered  for  interchanges  are  West 
Taylor  Street  Skyport  Drive,  and 
Airport  Parkway.  No  interchange 
between  Route  87  and  1-680  is  being 
proposed  as  a  part  of  this  project. 
Alternatives  under  consideration 
indude  (1)  taking  no  action;  and  (2) 
various  designs  and  locations  for  the 
proposed  grade  separations  and 
interchanges. 

The  action  is  being  proposed  to 
provide  for  the  existinig  and  projeded 
traffic  demand  resulting  from  overall 
growth,  growth  of  downto%vn  San  Jose, 
and  ejqiansion  of  the  adjacent  San  Jose 
International  Airport. 

Letten  describhig  the  proposed  action 
and  solidting  comments  will  be  sent  to 
appropriate  Federal,  SUte,  and  local 
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agendes.  and  to  private  organizations 
and  dtizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal  A  series  of  public 
meetings  and  workshops  will  be  held  in 
the  projed  area;  public  notice  %vill  be 
given  of  the  time  and  place  of  these 
meetings  and  woriishops.  In  addition,  a 
formal  scoping  meeting  will  be  held  at 
7:00  pan.  on  Tliursday.  February  16, 1988 
in  die  City  Council  Qiambers,  San  Jose 
Qty  HaU.  801  North  Pint  Street  San 
Jose. 

The  draft  EIS  will  be  available  for 
public  and  agency  review  prior  to  a 
public  hearing  on  the  project 

To  ensure  that  the  fiill  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties 
induding  the  views  of  agendes  whidi 
may  have  knowledge  about  historic 
reonrces  potentially  affeded  by  the 
proposal  or  interested  in  the  effed  of  the 
projed  on  historic  properties.  Comments 
or  questions  concerning  this  proposed 
action  and  the  EIS  should  be  direded  to 
the  FHWA  at  the  address  provided  on 
page  1  of  this  document 

(Catalog  of  Federal  Dmiestic  Assistance 
Program  Number  20J06.  Highway  Researdi. 
Planning,  and  Canstniction.  The  regulations 
implementiog  Executive  Order  12372 
regarding  intergovernmental  consultaticm  on 
Federal  programs  and  activities  apply  to  this 
program.)  r 

Issued  on:  January  24. 1980.     I 
David  LtEynSi 

District  Engineer.  Sacramento,  California. 
[FR  Doc  80-2283  Filed  1-31-89: 8:45  amj 


[FRA  Waiver  Petition  Docket  Numbw  P»- 


PuMc  Heering  on  Aseodation  of 
Amertcen  RaNroade'  Waiver  Petition 
on  Air  Flow  System 

In  accordance  with  49  CFR  211.41. 
notice  is  given  that  the  Federal  Railroad 
Administration  (FRA)  will  hold  a  public 
hearing  on  the  Assodation  of  American 
Railroads'  (AAR)  petition  for  a  waiver 
of  compliance  with  certain  provisions  of 
FRA's  power  brake  regulations,  in  order 
to  use  the  air  flow  mediod  (AFM)  for 
train  brake  qualification  as  an  alternate 
to  the  leakage  test  This  proceeding  is 
\      identified  as  FRA  Waiver  Petition 
Docket  Number  PB-88-4. 

AAR's  specific  request  is  for  relief 
&*om  certain  provisions  of  the  power 
brake  regulations  set  forth  in  49  CFR 
232.12  and  232.13  relative  to  leakage 
tes  is.  AAR  seeks  this  waiver  on  behalf 


of  its  member  railroads;  all  railroads 
owned  by,  controlled  by  or  affiliated 
with  its  member  railroads;  and  all 
railroads  owned  by,  controlled  by,  or 
affiliated  with  its  other  member 
companies.  (For  further  details,  see  FRA 
notice  published  at  43  FR  30935-36936, 
September  22, 1988). 

The  Railway  Labor  Executives' 
Assodation,  Brotheriiood  of  Locomotive 
Engineers,  and  Alabama  Public  Service 
Commission  have  protested  AAR's 
application  and  requested  a  hearing. 
After  examining  AAR's  petition,  the 
protests  and  hearing  requests,  and  the 
available  facts,  FRA  has  determined 
that  a  public  hearing  is  necessary  before 
a  final  decision  is  made  on  this 
proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  ajn.  on  March  7, 1989, 
in  Room  2230  at  400  Sevendi  Street  SW.. 
Washington.  DC  2059a 

The  hearing  will  be  an  informal, 
nonadversary  proceeding  and  wall  be 
conducted  by  a  representative 
designated  by  FRA.  Strid  rules  of 
evidence  will  not  apply,  and  cross- 
examination  will  be  somewhat  limited. 
The  FRA  representative  will  make  an 
opening  statement  outlining  the  scope  of 
the  hearing.  Then  each  person  in 
attendance  will  be  permitted  to  make  an 
initial  statement  After  each  initial 
statement  is  completed,  the  hearing 
officer,  the  technical  panel,  and  the 
audience  will  be  allowed  to  question  the 
witness.  After  all  the  initial  statements 
are  completed,  those  pereons  who  wish 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so,  in  the 
same  order  in  which  they  made  their 
initial  statements.  In  addition,  written 
statements  or  other  documents  may  be 
submitted  at  the  hearing  for  indusion  in 
the  record  of  this  proceeding.  If 
practical,  eight  copies  of  eadi  written 
statement  or  other  document  should  be 
submitted.  Additional  procedures,  if 
necessary  for  the  condud  of  the  hearing, 
will  be  announced  at  the  hearing. 

Issued  in  Washington,  DC  on  January  13, 
1989. 

J.W.  Walah, 

Associate  Administrator  for  Safety. 
[FR  Doc.  89-2251  Filed  1-31-89: 8:45  am] 

MLUNQ  OOOE  4»1»-eS^ 

DEPARTMENT  OF  THE  TREASURY 
Office  of  tfie  Secretary 

[Supplement  to  Department  CIreular— 
Put>»c  DtK  Sariea    Na  2-891 

Treasury  Notes,  Series  V-1991 

January  28, 1989. 

The  Secretary  aimoimced  on  January 


25, 1989,  tiiat  die  interest  rate  on  the 

notes  designated  Series  V-1991, 

described  in  Department  Ciradar — 

Public  Debt  Series— No.  2-89  dated 

January  19, 1969,  will  be  9  percent 

Interest  on  the  notes  will  be  payable  at 

the  rate  of  9  percent  per  annum. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  80-2308  Filed  1-31-80: 8:45  am] 


VETERANS' ADMINISTRATION 

Scientific  Advieory  Committee  to  the 
Nanonai  vMinam  veierane 
Readjuetment  Study;  Meeting 

In  accordance  with  Pub.  L  92-463,  the 
Veterans'  Administration  gives  notice 
that  a  meeting  of  the  Sdentific  Advisory 
Committee  to  the  National  Vietnam 
Veterans  Readjustment  Study  will  be 
held  at  the  Stouffer  Concourse  Hotel 
2399  Jefferson  Davis  Highway. 
Arlington,  Virginia,  on  February  23, 
1989,  beginning  at  9  ajn.  The  purpose  of 
this  meeting  is  to  review  publication 
polides  and  evaluate  further  analysis  of. 
the  National  Vietnam  Veterans 
Readjustment  Study,  mandated  by  Pub. 
L98-16a 

The  meeting  will  be  0]>en  to  the  public 
(to  the  seating  capadty  of  the  room) 
until  noon  during  whidi  time  the 
committee  will  cover  administrative 
matters,  discuss  the  general  status  of  the 
study,  and  review  publication  polides. 
During  the  dosed  session,  beginning  at  1 
pjn.  the  Committee  will  be  fiuther 
analyzing  the  study.  Disclosure  of  this 
discussion,  induding  spedfic  survey 
techniques,  could  serve  as  a  source  of 
sample  contamination  that  could 
invalidate  the  total  research  effort 
Thus,  the  closing  is  in  accordance  with 
section  552b.  subsection  (c)(9)(B),  5 
U.S.C,  and  the  determination  of  the 
Administrator  of  Veterans  Affairs  under 
section  10(d]  of  Pub.  L  92-463  as 
amended  by  section  5(c)  of  Pub.  L  94- 
409. 

Due  to  the  limited  seating  capadty  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contad  Dr.  Thomas 
L.  Murtaugh.  Project  Officer,  National 
Vietnam  Veterans  Readjustment  Study, 
1521 A  South  Edgewood  St.,  Baltimore, 
MD  21227  (Phone— 301/646-5604)  at 
least  5  days  before  the  meeting. 

Dated:  January  27, 1989. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanes, 
Committee  Management  Officer. 
[FR  Doc  89-2359  Filed  1-31-89:  &45  am] 
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SMnshlne  Act  Meetings 


TN*  MCllon  ol  •»•  FEDERAL  REQKTEW 
oonWiw  noticM  o»  mMttngi  puMihsd 
undw  tti*  "QoMmnwnt  m  tta  Sumhin* 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)(«K3). 


Deletion  of  Agenda  Item  from  January 
30th  Open  Meeting 

lamaiy  30>  1999. 

The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  January  3a  1989 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  January  23, 
1989. 

Agenda.  Item  Na.  and  Subject 
Comowo  Canter— l—Htle:  In  the  Matter  of 
Policy  and  Rotes  oonceniing  Rates  for 
Domiaant  Cairtets,  CC  Docket  No.  87-313. 
Suounaiy:  The  Coninisaion  will  conaidar 
further  actioiu  regarding  the  regulation  of 
ratas  for  dominant  cairier  intentate  basic 
\    service  offerings  (price  caps). 
btued:  January  90, 1980. 

i    Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack.  Office  of  Public 
Affairs,  telephone  number  (202)  632- 

sosa 

Federal  Coomunlcatlons  Conunisaion. 


Sectetary. 

[FR  Doc.  89-2440  FUed  1-30-89: 2:27  pm] 
I  cooa  sns-si-« 
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M«  MfSTV  AND  MMLTM 
MVWW  COMMMMON 
January  28. 1989. 

TIMI  AND  DATK  l(kOO  ajn..  Thursday. 

February  2. 1988. 

PlACl:  Room  eoa  1730  K  Street  NW.. 

Washii^ton.  DC 

STATUS:  Open. 

MATTMS  TO  M  CONSIDCmK  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  PossiUe  levlsioBS  to  Conuniasion 
Procedural  Rotes  4B  A  49.  and  5e-«a  29  CFR 
li  2700.45  md  2700.48k  and  270aae-2700JO. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.1S0(a)(3)  and  2706.ieo(d). 
CONTACT  PVRMN  FOR  MOW 
INTORMATION:  Jean  Ellen.  (202)  853- 
5629/(202]  666-2673  for  TDD  relay. 
JoanlLElteQ. 
Agenda  Chiit. 
[FR  Doc.  89-2419  Filed  1-30-89;  11-.20  am] 


DCPARTMDIT  OP  JUmCt 

Parole  Commissioo 

Pursuant  to  the  Government  in  the 

Sunshine  Act  (Pub.  L  94-400)  [5  U.&C. 

552bJ 

DAT!  AND  TlMC  Tuesday.  February  7. 

1989. 2:00  a  jn.,  Eastern  Standard  Time. 

WUkKM:  55Sa  Friendship  Boulevard, 

Chevy  Chase.  Maryland  20815. 

STATUt:  Open— Meeting. 
MATTms  TO  H  coNStomiD:  Due  to  a 
legal  opinion  bom  tiie  Assistant 
Attorney  General  Criminal  Diviuon  of 
the  Department  of  Justice,  received  on 
January  27. 1989.  the  following  matter 
has  been  added  to  the  agenda  for  the 
open  Parole  Commission  meeting: 

Proposal  to  modify  die  language  of  28  CFR 
2.57  fbr  automatic  forfeitore  of  atreet  time  in 
special  parole  term  revocation  cases. 

AOINCY  contact:  Linda  Wines  Marble. 
Director,  Case  Operations  and  Program 
Development.  United  States  Parole 
Commission.  (301)  492-6852. 

Dated:  January  30. 1888. 
KadiadA.Siavat. 

General  Counsel,  I/.&  Parole  Conunisaion. 
(FR  Doc.  80-2444  Filed  1-30-89: 1:50  pmj 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previousiy 
pubiistied  Presidential,  Rute,  Proposed 
Rute,  and  Notice  documents  and  votumes 
of  tfie  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcwnent  of  Import  Limits  for 
Cwlain  Cotton,  Wool  and  MaiHMade 
Fiber  T«xtll«  Products  Produced  or 
Manufactured  In  the  United  Mexican 
States 

Correction 

In  notice  document  86-29770  beginning 
on  page  52461  in  the  issue  of 
Wednesday,  December  26. 1988,  make 
the  following  correction: 

1.  On  page  52462.  in  the  first  page- 
column,  in  the  second  table-column,  the 
12th  entry  should  read  "1,202.020 
kilograms". 

2.  On  the  same  page,  in  the  same 
page-column,  in  the  first  table-column, 
the  14th  entry  should  read  "369-U"". 

MLLMQ  CODE  19l»«1« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart704 
[OPTS-92013C;  FRL-336a-1] 

Comprehensive  Assessment 
Information  Rule 

Correction 

In  rule  document  88-26445  beginning 
on  page  51ti98  in  the  issue  of  Tliursday, 
December  22, 1988,  make  the  following 
corrections: 

1.  On  page  51709,  in  the  table,  in  the 
first  table-coliunn,  the  first  entry  should 
read  "EPA/OTS/ECAD*'. 

2.  On  the  same  page,  in  the  fourth 
table-column,  the  fiiih  entry  was  omitted 
and  should  read  "1". 

BMJJNG  CODE  1SOS41-0  ^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2400e3;  FRL-3477-61 

State  Registration  Of  Pesticides 

Correction 

In  notice  document  88-26431  beginning 
on  page  48112  in  the  issue  of 
Wednesday.  November  16, 1988,  make 
the  following  corrections: 

1.  On  page  46113,  in  the  third  column, 
under  Geo^iia.  in  the  third  line,  "Relex" 
should  read  "Reflex". 


2.  On  the  same  page,  in  the  same 
column,  under  Georgia,  in  the  second 
paragraph,  in  the  first  line.  "SLNB" 
should  read  "SLN". 

3.  On  the  same  page,  in  the  same 
column,  under  Hawaii,  in  the  first  line, 
"Rohn"  should  read  "Rohm". 

4.  On  page  46114,  in  the  second 
colimm,  under  Mississippi,  in  the  fourth 
line,  "fames"  should  read  "forms". 

5.  On  the  same  page,  in  the  same 
column,  under  Nebraska,  in  the  third 
line,  "arious"  should  read  "various". 

WUMQ  COOE  1S0S41-D 


DEPARTMENT  CF  THE  TREASURY 
Customs  Sendee 
19  CFR  Part  152 

Dutiat>iHty  of  Quota  Charges; 
Solicitation  of  Comments 

Correction 

FR  Doc.  89-1447,  extending  the 
comment  period  on  the  dutiability  of 
quota  charges,  published  at  pags  3443  in 
the  issue  of  Tuesday,  January  24. 1968. 
incorrectly  appeared  in  the  Rules 
section.  It  should  have  appeared  in  the 
Proposed  Rules  sectioiL 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Notice  That  Entry /Entry  Summary 
Required  for  Importation  of  Hong 
Kong  TexMee;  Change  of  Effective 
Date 

AQfNCV:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Notice  of  Change  of  Effective 
Date. 


r.  Customs  published  a  notice 
in  the  Federal  R«f^du  (54  FR  349)  on 
January  5, 1988.  stating  that  Customs 
will  require  the  filing  of  an  entry/entry 
summary  ("live"  entry)  for  all  textiles 
and  textile  articles  of  Hong  Kong  origin 


which  have  a  textile  category  number. 
Hie  effective  date  set  for  the 
requirement  stated  in  that  notice  was 
February  1, 1989.  A  determination  has 
been  made  to  delay  the  effective  date  of 
the  requirement  until  April  1, 1989. 
EFFECmrC  date:  April  1, 1989. 
FON  RMTHER  WTOWiATION  CONTACT: 
Dick  Crichton.  Office  of  Trade 
Operations.  (202)  566-9443. 
suppLBMerrARV  mromiATMMi:  On 
January  5, 1989,  Customs  published  a 
document  in  the  Federal  Register  (54  FR 
349)  stating  that  Customs  will  require 
the  filing  of  an  entry/entry  summary 
("life"  entry)  for  all  textiles  and  textile 
articles  of  Hong  Kong  origin  which  have 
a  textile  category  number.  The  effective 


date  set  for  the  requirement  stated  in 
that  notice  was  February  1, 1989.  A 
correction  document  for  that  notice  was 
published  on  January  17, 1989  (54  FR 
1844). 

A  decision  has  been  made  by 
Customs  to  delay  the  effective  date  of 
the  entry/entry  summary  requirements 
for  Hong  Kong  textiles  and  textile 
articles  until  April  1, 1989.  This 
document  is  notice  of  the  delayed 
effective  date. 

KfidwdlLLaiie, 

(Acting)  Commissioner  of  Customs. 

Dated  January  30, 1989. 
[FR  Doc  89-2508  Filed  1-31-69: 10:19  am) 
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Part  III 

United  States 
Information  Agency 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination;  Notice 


UNITED  STATES  INFORMATION 
AGENCY 

CuHuraliy  Significant  Oi>i«cts  Imported 
for  Exhibition;  0«terminatlon 

Notice  is  hereby  given  of  the  following 
determination:  Piuvuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat  985,  22  U.S.C  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  Order  No.  8&-5  of  June  27, 
1985  (50  FR  27393,  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Treasurers  from 
the  Fitzwilliam  Museum"  (see  list  *) 


imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art  in  Washington,  DC, 
beginning  on  or  about  March  19, 1989,  to 
on  or  about  June  18, 1989,  at  the  Kimbell 
Art  Museum  in  Fort  Worth,  Texas, 
beginning  on  or  about  July  15, 1989,  to  on 
or  about  October  8, 1989,  at  the  National 
Academy  of  Design  in  New  York,  NY, 


'  A  copy  of  thU  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 


General  Counael  of  VSIA.  The  telephone  number  i* 
an-«85-7979.  and  the  addreaa  U  Room  TOO.  VS. 
faifonnatioa  Agency.  301 4th  Street  SW.. 
Washington.  DC  20547. 


beginning  on  or  about  November  5, 1989, 
to  on  or  about  January  28, 1990,  at  the 
High  Museum  of  Art  in  Atlanta,  Georgia, 
beginning  on  or  about  February  20, 1990, 
to  on  or  about  May  6, 1990,  and  at  the 
Los  Angeles  County  Museiun  of  Art  in 
Los  Angeles,  California,  beginning  on  or 
about  June  21, 1990,  to  on  or  about 
September  9, 1990,  is  in  the  national 
interest 

Public  notice  of  this  detennination  is 
ordered  to  be  published  in  the  Federal 
Register. 
R.  Wallace  Stuart. 
Acting  General  Couasel. 

Date:  Januaiy  31, 1989. 
[FR  Doc  89-2518  Filed  1-31-49;  IIM  am] 
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CFR  PARTS  AFFECTED  DURING  FEBRUARY 


At  the  end  o(  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA), 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


LIST  OF  PUBLIC  LAWS 

Last  List  November  36,  ISM 
The  LM  of  PubRe  Laws  wiN 
be  resumed  when  bills  are 
enacted  into  public  law  during 
the  first  session  of  the  101st 
Congress,  which  convened  on 
JaniMry  3,  1969.  It  may  be 
used  in  conjunction  snth 
"PLUS"  (Pubfic  Laws  Update 
Service)  on  523-6641.  The 
text  of  laws  is  not  publisfied 
in  the  Federal  Regiatar  but 
may  be  ordered  in  individual 
pamphlet  form  (referred  to  as 
"slip  laws'!  from  the 
Superintendent  of  Documents, 
U.S.  Government  Priming 
Office.  Washington.  DC  2(M02 
(phone  202-275-3030). 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-FEBRUARY  1989 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents,  fai  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  fells  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  tflUe  will  be  pnbHshed  in  the 
first  issue  of  each  month. 
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AOMMISTRATIVE  CONFBIENCE  OF 
THE  UNTFEO  STATES 

ICFRPartaoS       I 

R<cominwtd>WofH  of  the 
AdmMilrsflvv  Confwsnoo  flBji'dlnQ 
AdmMstralhf*  Practic*  and  Procedura 

AOENCv:  Administrative  Conference  of 
the  United  Slates. 

ACTION:  Reconnnendatlons. 


:  The  Admiirietrative 
Conference  of  te  United  States,  at  its 
Thirty-eighth  Plenary  Session,  adopted 
three  recoiuKndatians. 

Recammendation  88-0,  Presidential 
Review  of  Agency  Rnlemaldng.  endorses 
continuation  of  preaidentMl  icriew  of 
agency  niiwniiiang  with  certain 
gradebnes  as  to  its  imptementation  that 
are  set  forth  in  the  reoommendation.  The 
term  "presidential  review"  is  used  in  tt« 
recoameadatioa  to  refer  to  a  program  of 
systematic  oversigfat  and  dialogoe  diat 
involves  coordinatii^  agency  actions 
where  conflicts  exist,  and  probing  ^e 
agency's  fact  and  policy  judgments  wiA 
the  purpose  of  enauriog  ^t  the  agency 
considers  factors  (rf  importance  to  the 
President's  policies  to  the  extent 
pennitted  by  law.  However  die  tetm 
"presidential  review"  does  not  include 
displacement  of  responsihilities  placed 
in  the  agency  by  law  or  the  use  ol 
factors  not  otherwise  permitted  by  law. 
In  addition,  the  Conference  does  not 
address  review  of  agency  rulemaking  of 
an  ad  hoc  nature  pursuant  to  the 
President's  constitutional  authority. 

Recommendation  88-10,  Federal  Use 
of  Computers  in  Acquiring  and 
Releasing  information,  is  intended  to 
guide  agencies  in  addressing  the 
questions  that  will  arise  when  an 
agency  considets  whether  to  acquhe  or 
release  information  ii|  electronic  form. 
The  recommendation  suggests  an 
analytical  framework  for  assessing 


options  when  electronic  acquisition  or 
release  of  infanaation  may  facilitate 
performance  of  the  agency's  mission  or 
may  be  hdpful  in  hilPMigg  agency 
obligations  under  the  Freedom  of 
Information  AcL  Relevant  factors 
identified  in  the  recommendation 
include  costs  and  benefits  as  well  as  the 
appropriate  roles  of  the  public  and 
private  sectors.  'Ae  Conference  also 
urges  agencies  to  experiment  widi 
electronic  means  of  providing  public 
partidpatioB  in  administrative 
proce^lings. 

Recommendation  88-11,  Encouraging 
Settlements  by  Protectii^  Mediator 
Confidentiality,  suggests  several  steps 
intended  to  ensure  appropriate 
confidentiality  to  information  dnruiged 
to  mediators  and  other  neutrals  in  the 
course  of  settlement  negotiations 
invol>dng  a  statute,  nile  or  poHcy 
administered  by  a  federal  agency.  The 
recommendation  covers  agency  use  of 
contracts,  p<dicy  statements  and 
procedural  rules  to  ensure 
confidentiality  of  information  in 
appropriate  situations,  and  it  contains  a 
model  rule  diat  agencies  may  adopt  to 
govern  confidentiality  of 
communications  with  mediators. 

Recommendations  of  the 
Administrative  Conference  are 
pubtiahed  in  full  text  in  the  Federal 
Register  upon  adoptioa  Complete  lists 
of  recommendations,  together  with  the 
texts  of  those  deemed  to  be  of 
continuing  interest  are  published  in  the 
Code  of  Federal  Regulations  (1  (311  Part 
305). 

DATES:  These  recommendations  were 
adopted  December  8-9,  and  issued 
Januaiy  27, 1989. 

KM  HffiTHER  MPORMATION  CONTACT: 
)eA«y  S.  Lubbers,  Research  Director 
(202-254-7065). 

SUPPLEMCNTARV  INFORMAnON:  Hie 
Administrativie  Confierenoe  of  the  United 
States  was  established  by  the 
Administrative  Conference  Act  5  U.S£. 
571-576.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  pn^ams.  and  makes 
recommendations  for  in^rovements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C.  547(1}). 

At  its  Thirty-eighth  Plenary  Session, 
held  December  8-9, 198a  the  Assembly 


of  the  Administrative  Conference  of  the 
United  States  adopted  three 
recommendations,  the  texts  of  which  are 
set  out  below.  These  texts  will  be 
transmitted  to  the  affected  agencies  and. 
if  so  directed,  to  the  Congress  of  the 
United  States.  The  Administrative 
Conference  of  the  United  States  has 
advisory  powers  only,  and  the  decision 
on  whether  to  implement  the 
recommendations  must  be  made  by  each 
body  to  which  the  various 
recommendations  are  directed. 

The  transcript  of  die  Plenary  Session 
will  be  available  for  public  inspection  at 
the  Conference's  offices  at  Suite  500, 
2120  L  Sti^et  NW^  Washington.  DC 

List  of  Subjects  in  1 CFR  Part  305 

Administrative  I¥actice  and 
Procedure,  Presidential  review  of  agency 
reiemaking,  Use  of  computers  in 
acquiring  and  releasing  information. 
Alternative  dispute  resolution.  Mediator 
confidentiality. 

PART  305— RECOimCMDATIONS  OF 
THE  iMMilMISTnATIVE  COWITRCNCE 
OF  THE  UNITEO  STATES 

1.  The  authority  citation  for  Part  305 
continues  to  read -as  foUo%vs: 

Authority:  5  U.S.C.  571-576. 

2.  The  table  of  contents  to  Part  305  of 
Title  1  CFR  is  amended  to  add  the 
faUowing  new  sections: 

Sec 

305.88-4    Presidential  review  of  agency 

rulemaking  (Recommendation  No.  88-9). 
305.88-10    Federal  agency  use  of  computers 

in  acquiring  and  releasing  infamution 

(Reoommendatiofl  No.  88-10). 
305.88-11    Encouraging  settlements  by 

protecting  mediator  confidentiality 

(Reoonnnendation  No.  88-11). 

3.  New  {|  305.88-9  through  305.88-11 
are  added  to  Part  305,  to  read  as  follows: 

rulswiafcing  <neco»wwpdatlon  86-t). 

Federal  regulation  has  grown  in  both  scope 
and  complexity  in  recent  decades.  Among  its 
wide  variety  of  national  goals  are:  Ensuring 
competitive  markets,  spurring  economic 
grotvth,  ch^iiing  inflation,  reducing 
unemployment,  protecting  national  security, 
assuring  equal  opportunity,  increasing  social 
security,  protecting  the  environment,  ensuring 
safety,  and  improving  energy  sufficiency. 
Policies  implementing  these  goab  compete 
for  scarce  resources  and  sometimes  conflict 
with  one  another.  Thus,  a  central  task  of 
modem  democratic  government  is  to  make 
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wise  choices  among  the  couraee  of  ■ction  that 
pursue  one  or  more  of  these  goals. 

While  Congress  establishes  the  goals,  it 
seldom  legislates  the  details  of  every  action 
taken  in  pursuit  of  these  goals  or  makes  the 
balancing  choices  that  these  decisions 
require.  It  has  assigned  this  task  to  the 
regulatory  agencies.  Each  regulatory  agency, 
however,  usually  is  given  a  set  of  primary 
goals,  without  specific  regard  for  whether 
proposed  actions  in  pursuit  of  those  goals 
might  conflict  with  the  pursuit  of  other  goals 
by  other  agencies.  An  effective  mechanism  is 
needed  to  coordinate  agency  decisions  with 
the  judgments  of  officials  having  a  broader 
perspective,  such  as  the  President  and 
Congress.' 

Some  form  of  presidential  review  of  agency 
rulemaking  has  been  the  practice  since  at 
least  1971.  Like  its  predecessors,  the  current 
program  is  established  by  presidential 
executive  order.*  The  responsible  officer  (the 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  in  the  Office  of 
Management  and  Budget)  is  appointed  by  the 
President  subject  to  Senate  confirmation. 

The  Conference  believes  that  there  is 
sufficient  experience  under  these  executive 
orders  to  warrant  continuing  such  review 
with  certain  guidelines  as  to  its 
implementation.  The  Recommendation  below 
sets  forth  standards  that  should  be  followed 
whether  review  is  governed  by  executive    -^ 
order  or  by  a  general  statute.  It  also  assumes 
thai  the  President  has  the  authority  to 
enunciate  principles  to  guide  agency 
rulemaking,  even  though  the  programmatic 
responsibilities  are  by  statute  delegated  to 
agencies.  In  addressing  the  presidential 
review  process,  the  Conference  recognizes 
that  some  of  the  issues  are  analo^bus  to 
congressional  involvement  in  agency 
rulemaking,  but  it  does  not  address  this  latter 
subject  at  this  time. 

Recommendatioo 

The  Conference  recommends  that  the 
following  principles  should  guide  any 
program  of  presidential  review  *  of 
agency  rulemaking. 


■  The  need  for  greater  coordination  of  federal 
regulation  was  recognized  In  1979  by  the  American 
Bar  AMOcialion't  Commiuion  on  L,aw  and  tlie 
Economy. 

*  Exec.  Orders  No*.  11,821.  ILMS  (President 
Ford).  Exec.  Order  12M4  (President  Carter).  Exec 
Order*  Not.  12J91. 1^480  (President  Reagan).  For  a 
thorough  analyaia  of  the  experince  under  the 
executive  orders.  $ee  National  Academy  of  Public 
Administration.  Presidential  .Management  of 
Rulemaking  In  Regulatory  Agencies  (]aa  1967). 

*  Presidential  review,  as  used  m  this 
Recommendation,  refers  to  a  program  of  systematic 
executive  oversight  and  dialugue  that  involves 
coordinating  agency  actions  where  conflicts  exist 
and  in  all  cases  probing  the  agency's  fact  and  policy 
judgments,  with  the  purpose  of  ensuring  that  the 
agency  considers  factors  of  importance  to  tlie 
President's  policies  to  the  extent  permitted  by  law. 
Such  review  doe*  not  displace  responsibilities 
placed  in  the  agency  by  law  nor  authorize  the  use  of 
factors  not  otherwise  permitted  by  law.  Ottwr 
review  of  an  ad  hoc  nature  by  the  Pretidant  (or  the 
President's  delegates)  of  agency  rvlemaking 
pursuant  to  the  President's  constitutional  authority 
is  not  wtDiin  the  scope  of  this  Recommendation. 


1.  General  Applicability 

Presidential  review  should  apply 
generally  to  federal  rulemaking  Such 
review  can  improve  the  coordination  of 
agency  actions  and  resolve  conflicts 
among  agency  rules  and  assist  in  the 
implementation  of  national  priorities 
However,  not  all  agency  rules  or 
categories  of  rules  may  be  appropriate 
for  such  presidential  review.  Exempt 
categories  include  formal  rulemaking, 
ratemaking,  and  rulemaking  that 
resolves  conflicting  private  claims  to  a 
valuable  privilege. 

2.  Applicability  to  Independent 
Regulatory  Agencies 

As  a  matter  of  principle,  presidential 
review  of  rulemaking  should  apply  to 
independent  regulatory  agencies  to  the 
same  extent  it  applies  to  the  rulemaking 
of  Executive  Branch  departments  and 
other  agencies. 

3.  Timeliness  of  Review 

The  process  of  presidential  review  of 
rulemaking,  including  agency 
participation,  should  be  completed  in  a 
timely  fashion  by  the  reviewing  office 
and.  when  so  required,  by  the  agencies, 
with  due  regard  to  applicable 
administrative,  executive,  judicial  and 
statutory  deadlines. 

4.  Public  Disclosure  of  Documents 

(a)  Proposed  or  Final  Rules.  Where  an 
agency  submits  a  draft  proposed  or  final 
rude  for  presidential  review,  the  agency 
submission  and  any  additional  formal 
analyses  *  submitted  for  presidential 
review  should  be  made  available  to  the 
public  when  the  proposed  or  final  rule  to 
which  they  pertain  is  published.  If  a 
decision  is  made  to  terminate  a 
rulemaking  after  a  notice  of  proposed 
rulemaking  has  been  published,  agency 
submissions  to  the  office  responsible  for 
presidential  review  and  any  additional 
formal  analyses  submitted  for  review 
should  be  made  available  to  the  public 
when  the  decision  to  terminate  is 
annoimced. 

(b)  Review  of  Agendas  or  Other 
Summaries  or  Schedules  of  Agency 
Rulemaking  Actions.  Where  an  agency 
submits  agendas  or  other  summaries  or 
schedules  of  pending  or  planned 
rulemakings  for  presidential  review,  the 
agency  submission  and  any  supporting 
documents  submitted  for  presidential 
review  should  be  made  available  to  the 
public  once  the  agenda  or  other 
summary  or  schedule  is  made  known  to 
the  public  in  an  official  publication. 


S.  Executive  Branch  Communications 
Relating  to  Presidential  Review  of 
Rulemaking 

(a)  Policy  Guidance.  An  agency 
engaged  in  informal  rulemaking  should 
be  free  to  receive  guidance  concerning 
that  rulemaking  at  any  time  from  the 
President,  members  of  the  Executive 
Office  of  the  President,  and  other 
members  of  the  Executive  Branch, 
without  having  a  duty  to  place  these 
communications  in  the  public  file  of  the 
rulemaking  unless  otherwise  required  by 
law.  However,  official  written  policy 
guidance  from  the  officer  responsible  for 
presidential  review  of  rulemaking 
should  be  included  in  the  public  Hie  of 
the  rulemaking  once  a  notice  of 
proposed  rulemaking  or  final  rule  to 
which  it  pertains  is  issued  or  when  the 
rulemaking  is  terminated  without 
issuance  of  a  final  rule.* 

(b)  Factual  Information.  When  an 
agency  engaged  in  rulemaking  receives 
a  communication  from  the  office 
responsible  for  presidential  review 
which  contains  factual  information 
relating  to  the  substance  of  the 
rulemaking  that  is  not  already  in  the 
public  file,  the  agency  should  promptly 
place  the  communication  (or  if  oral  a 
summary]  in  the  public  file  of  the 
rulemaking.* 

(c)  Communications  Transmitting 
Outside  Comments.  When  an  agency 
receives  a  communication  from  the 
office  responsible  for  presidential 
review  which  transmits  any  factual 
submissions  or  the  views  or  positions  of 
persons  outside  the  government,  the 
agency  should  promptly  (i^ace  the 
communication  (or  if  oral,  a  summary)  in 
the  public  file  of  the  rulemaking.^ 

ft  Responsibility  of  the  Reviewing 
Office  Regarding  Outside  Comments 

The  officer  responsible  for 
presidential  review  of  rulemaking 
should  not  allow  the  process  of  review 
to  serve  as  a  conduit  to  the  rulemaking 
agency  for  luirecorded  communications 
firom  persons  outside  the  government. 
To  guard  against  such  occurrence,  the 
responsible  officer  should  take 
appropriate  steps — and  the  following 
should  be  considered: 


*  See  ACU8  Recommendation  8S-2.  Agency 
Procedure*  for  Performint  Regulatory  Analysis  of 
Rule*,  1  CFR  306Jfr-S. 


'  The  Conference's  position  on  the  public 
availability  of  ofTicial  written  policy  guidance 
stated  in  this  Recomiiwndation  modifles  its  earlier 
position  in  Recommendation  80-A. 
Intragovemmental  Communications  in  Informal 
Rulemaking  Proceedings.  1  CFR  305.80-S.  11. 

*  Agencies  also  should  place  factual  Information 
received  from  other  sources  in  the  public  file  of  the 
rulemaking,  see  Recommendation  80-B,  fZ. 

*  This  reaffirms  the  Conference's  position  on  the 
handling  of  comments  by  persons  outside  the 
government  slated  in  Recommendation  80-S.  12. 
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(a)  Idenfifiriqg  aoy  eomaqnicadans  to 
the  rulemaking  agency  that  transmit  tiw 
views  or  positions  of  persons  outside  the 
government; 

(b)  Promptly  transmitting  wiitten 
communications  received  l^  the  office 
responsible  for  presidential  review  from 
persons  outside  the  government  relating 
to  the  substance  of  a  proposed  ageocy 
rule  to  the  rulemaking  agency  for 
inclusion  in  the  public  file  of  the 
rulemaking; 

(c)  Maintaining  a  list  identifying  the 
time  and  general  topic  of  oral 
communications  that  pertain  to  (be 
substance  of  an  agency  rule  under 
review  widi  persons  outside  the 
government  and  making  such  list 
available  to  the  rulemaking  agency  for 
inclusion  In  the  public  file;  and 

(d)  Inviting  a  representative  of  the 
rulemakiog  agency  to  attend  any 
meetings  between  the  reviewing  office 
and  persons  outside  fte  govemment 
which  pertain  to  ang  agency  nderaaking 
under  review  by  that  office.  The  agency 
representative  attending  any  auch 
meeting  should  prepare  an  appropriate 
summary  of  the  discussion  and  promptly 
place  it  in  the  pirfilic  file  of  die 
rulemaking. 

7.  Not  Judicially  Reriewdbfe 

The  presidentitd  review  process 
should  be  designed  to  is^irove  the 
internal  management  of  the  federal 
govemment  and  should  not  create  any 
substantive  or  procedural  rights 
enforceable  by  judicial  review. 


SSW.M-10 

computers  In  I 

Mnormtmam  ffierownannaiioii  w-io). 

The  rapid  evohition  of  computer  technology 
raises  many  economic  and  poHcy  issues  that 
affect  the  acquisition  and  release  of 
infonHation  by  govemment  agencies.  New 
information  technologies  can  improve  public 
acxeas  to  public  information  and  reduce 
paperwork  bordens.  They  can  also  impose 
significant  «coBomic  burdens,  however,  and 
they  may  stimulate  competition  between 
government  agencies  and  established 
electronic  information  enterprises. 

The  essential  role  of  information  in  a 
democratic  system  underscores  the  need  to 
examine  with  care  the  opportunities  that 
electronic  information  storage  and 
transmission  provide  for  improvHig  the  flow 
of  information  between  govemment  agencies 
and  the  public. 

The  following  recommendations  are 
intended  lo  guide  agencies  in  addressing  the 
questions  that  will  arise  when  «n  agency 
ooiwiders  whether  to  acquire  or  release 
information  in  electronic  form,  either  to 
facilitate  performance  of  the  agency's  missioa 
or  lo  fuirill  requirements  esUibiisticd  kiy  tfae 


PseedoB  of  inCofnaliiMi  Act^POlA)  orotlier 

^NTS.' 

At  the  present  stage  in  the  evolution  of 
govemment  electronic  informatios  policy,  the 
most  one  can  do  is  to  suggest  an  analytical 
framework  witfatn  wbich  agency  electronic 
system  designers,  policy  makers,  and  budget 
planners  can  assess  their  opinions.  The 
process  and  sutistance  of  decisionmaking 
within  this  framework  shoutd.  of  course, 
conform  with  general  principles  of 
administrative  law. 

Because  experience  is  now  relatively 
liflMted  and  iftformaSon  technology  ts  suhiect 
to  rapid  evofaitian.  when  Congress  sets  policy 
it  should  do  so  on  as  broad  a  basis  as 
possible.  Because  changes  in  electronic 
infoimation  capability  occur  at  a  different 
pace  In  different  sectors  of  the  society^, 
transitional  arrangements  will  be  necessary 
to  ensure  that  electronic  acquisition  and 
rdeaae  do  net  disadvantage  ma)or  segments 
of  Ae  popalalion. 

The  pc»1inent  nonsidprattons  depead  on  the 
context  in  which  electronic  acquisition  or 
release  of  information  is  addressed.  For 
example,  the  factara  relevant  to  the  release  of 
information  in  electronic  form  in  response  to 
discrete  POIA  veqaests  differ  from  those  that 
bear  on  discretioaary  agency  decisions  to 
release  information  broadly  through 
electronic  pubiiahiog.  As  a  fmlher  example, 
resolution  of  issues  pertaining  to  the 
acquisition  of  information  in  electronic  form 
mi^t  depend  on  such  factore  as  the 
ietimologicfll  capacity  of  fl»e  private  parties 
from  wiu>m  electianic  filing  is  to  be 
requested. 

Recommendatioo  A  addresaes  tbe  Freedom 
of  Information  AcL  The  FOIA  was  written 
with  paper  records  in  mind.  The  problem  is  to 
api^y  the  Act  to  information  maintained  in 
electronic  form.  This  recommendation  does 
not  seek  to  provide  camprehmsrve  guidance 
but  does  address  in  general  terms  such 
matters  as  whether  electronic  records  should 


'  OMB  Circular  A-130  (50  FS  52730.  Dec.  24. 1985) 
provides  a  general  ftameworii  for  maDagement  of 
federal  infonnation  resources.  The  relationship 
between  pails  of  ttris  recommendation  and 
provisions  of  the  OMB  Circular  is  as  follows. 
Recommendation  A  reflects  the  same  policy  oa 
Paragraph  7tg]  of  the  Circular,  but  provides 
additional  detail.  Recommendation  B  deals  with 
electronic  ac<|ui8itian.  a  subiect  addressed  in 
proposed  OMB  guidelines,  bat  not  in  deuil  in  tbe 
existing  version  of  Circular  A-130.  Recommendation 
C  suggests  a  cost-t>enerit  approach  to  denning 
agency  electronic  disseminellon  activities 
essentially  consistent  with  that  prescribed  by  the 
Circular,  but  offers  a  fiaer  level  of  analytical  detail 
lo  guide  agency  selection  amoi\g  three  different 
levels  of  release.  Recommendation  D  suggests 
defining  the  boundary  l>e1ween  public  end  private 
sectors  based  on  a  cosl-benefrt  analysis:  ttiis  is 
endorsed  by  Paragraph  7(e)  of  Circular  A-13a  but 
Recommendation  D  defers  lens  to  private  sector 
activities  than  the  Circular  Recommendation  E  lists 
more  specific  1:081  and  benefit  categories  to  be 
considered  than  does  the  Circular.  Reconusendalion 
F  reflects  the  same  policy  as  that  set  forth  in 
Appendix  IV  te  Circular  A-130  (discussing 
paragraph  11(a)).  Recommendalions  C  and  H  have 
no  counterparts  in  the  Circular.  Recommendatioo  1 
discusses  the  role  and  limits  of  governmentwide 
policy:  Circular  A-130  is  an  example  of  such  a 
policy.  Recommendation  )  is  consistent  with 
Paragraph  9(c)  of  theCivciitar. 


be  deemed  records  subject  to  the  FOIA  and 
whether  an  agency  should  be  expected  to 
write  new  computer  programs  for  the  purpose 
of  responding  to  a  FOIA  request. 

Recommendahons  B  and  C  discuss 
principles  applicable  to  electronic  acquisition 
and  release  of  information,  respectively. 
Recommendation  D  offers  principles  for 
deTming  'the  appropriate  roles  of  the  public 
and  private  sectors  in  fte  provision  of 
electroiric  acquisition  and  release  systems. 

Recommendations  C  and  D  envision  a 
three-step  process  for  evaluating  possible 
new  electronic  information  products.  The  first 
step  in  the  evaluation  process  is  to  identify 
the  currep!  level  of  release  of  the  information 
that  would  l>e  contained  in  a  new  electronic 
information  product.  There  are  in  general 
terms  three  possible  levels  of  agenc>'  activity 
in  releasing  information:  (i)  "dtssemination"' 
or  "publishing",  leading  to  the  broadest 
availability  of  information:  (ii)  ''diaciosure", 
involving  wholesating  to  private  informatioB 
suppliers  or  providing  electronic  jKleaae 
capability  in  public  reference  rooms:  and  (iii) 
"access",  involving  ad  hoc  release  in 
response  to  discrete  requests.  For  the  special 
meaning  of  these  aiul  other  related  terms 
used  in  tiiis  retximmendation.  it  is  important 
to  refer  to  the  appended  glossary. 

The  secoTKi  step  is  to  identify  the  t)enefits 
and  costs  of  replacing  or  supplementing 
existing  means  of  release  with  various  levels 
of  electroBic  release.  An  agency  should  not 
offer  an  electronic  inforaution  product  unless 
the  cost-benefit  analysis  ^enoBstrates  that 
the  electnmic  altemalrve  analyzed  is  likely  lo 
be  superior  to  existing  means.  'The  third  step 
is  to  define  the  most  desirable  public  and 
private  sector  roles,  applying  principles 
described  in  Rectmimendation  D. 

Deciding  to  "promote"  electronic 
pu<>tishing  does  not  necessarily  mean  a 
direct  retail,  etectranic  publishing  and 
distribution  role  for  the  govemment.  if  private 
sector  electronic  publishing  activities  and 
coBuoitments  are  more  cost  effective  (see 
Recommendation  O).  Electronic  publishing 
contemplated  by  this  recommendation  also 
can  occtir  through  depository  libraries.  In 
some  cases  it  may  be  appropriate  to  retain 
both  paper  and  electronic  vereions  of  the 
same  information,  even  though  costs  almost 
ceriainly  will  be  higher  than  for  either  form 
alone. 

Reconunendation  E  identifies  cost  and 
benefit  categories  that  should  be  (xmsidered 
in  applying  Recommendations  B,  C  and  D. 
Recommendations  F  through  |  deal  with 
discrete  questions  of  policy  and  technology: 
For  example,  the  use  of  private 
telecommimications  systems,  the 
imdesrrability  of  exdusive  private  or  public 
control  of  information,  and  the  need  to  stay 
abreast  of  developing  technologies. 

These  recommendations  do  not  address 
such  important  issues  as  protection  of  trade 
secrets  or  privileged  commercial  infonnation. 
invasion  of  personal  privacy,  or  the  need  for 
Congress  and  agencies  to  consider  allocating 
budgetary  resources  so  that  FOIA  staffs  will 
include  persons  skilled  in  using  electronic 
databases.  Nor  do  they  address  indetdil  the 
security  of  electronic  databases.  These 
subjects  deser\'e  separate  investigation. 
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The  recommendations  alao  do  not  address 
issues  pertaining  to  automation  of  internal 
agency  functions  including  important 
questions  of  records  retention,  evidentiary 
use  of  electronic  records,  and  program 
administration.  Rather  the  recommendations 
assume  that  an  agency  has  automated  or  will 
automate  an  identifiable  portion  of  its 
activities  and  therefore  is  confronted  with  the 
questions  of  whether  and  how  to  establish 
interfaces  between  internal  electronic 
information  systems  and  the  outside  world. 

RacomnMndatiaa 

A.  Freedom  of  Information  Act 

1.  In  interpreting  the  Freedom  of 
Information  Act  agencies  should 
recognize  that  a  "record"  includes 
information  maintained  in  electronic 
form. 

2.  Agencies  using  electronic  databases 
rather  than  paper  records  should  not 
deny  access  to  the  electronic  data  on  the 
grounds  that  the  electronic  data  are  not 
"records,"  that  retrieval  of  the  electronic 
information  is  equivalent  to  creation  of 
a  "new"  record,  or  that  programming  is 
required  for  retrieval.  In  responding  to 
FOIA  requests,  agencies  should  provide 
electronic  information  in  the  form  in 
which  it  is  maintained  or,  if  so 
requested,  in  such  other  form  as  can  be 
generated  directly  and  with  reasonable 
effort  bom  existing  databases  with 
existing  software.  Agencies,  however, 
should  not  be  obligated  under  the  FOIA 
to  create  large  new  databases  for 
private  advantage,  thus  using  agency 
resources  for  private  purposes.  Agencies 
should  use  a  standard  of  reasonableness 
in  determining  the  nature  and  extent  of 
the  programming  that  provides  an 
appropriate  search  for  and  retrieval  of 
records  in  responding  to  FOIA  requests, 
and  in  determining  the  extent  to  which 
FOIA  requesters  may  ask  the  agency  to 
produce  data  organized  in  formats  other 
than  those  used  by  the  agency  in  the 
regular  course  of  its  operation.* 

3.  Differences  in  technologies  and 
database  structures  used  by  individual 
agencies  make  it  necessary,  for  the  near 
term,  to  define  FOIA  obligations  on  a 
case-by-case  basis.  Further  experience 
with  electronicjnfonnation  systems  is  a 
prerequisite  to  the  formulation  of 
general  rules  applicable  to  such 
controversies  under  the  Act  as  how 
requesters  must  identify  the  records 
sought,  how  much  programming,  if  any, 
an  agency  must  do,  and  how  costs  shall 
be  borne.  The  concept  of 


*  Agencies  should  be  al>le  to  recover  the  costs  of 
complying  with  FOIA  requeali.  including 
programming  costs,  in  a  manner  consistent  with  the 
Freedom  of  Information  Refonn  Act  of  1966.  100 
Stal.  3207.  3207-48  (1986).  amending  5  U.&C. 
552<a)|4KA).  and  related  OMB  guidance.  52  FR 
10O12.  10O17  (1987). 


reasonableness  applied  to  searches  for 
paper  information  made  in  response  to 
FOIA  requests  should  provide  a  useful 
guideline  for  resolving  controversies 
over  the  application  of  FOIA  to 
electronicaUy  maintained  data. 

B.  Acquisition  of  Information  in 
Electronic  Form 

1.  Agencies  should  acquire 
information  in  electronic  form  when 
they  use,  or  will  use,  the  information  In 
that  form  and  when  most  infcmnation 
submitters  already  maintain  information 
electronically,  or  have  ready  access  to 
intermediaries  who  will  prepare  and 
submit  it  in  electronic  form.  When 
agencies  sponsor  electronic  acquisition 
programs,  they  should  make  clear  their 
intention  that  all  information  required 
will  eventually  be  available  to  them  in 
electronic  form,  either  by  strictly 
administering  exceptions  to  mandatory 
programs,  or  by  undertaking  the 
conversion  of  paper  submissions  into 
electronic  form  themselves. 

2.  When  most  providers  of 
information  ("filers")  are  technologically 
sophisticated,  it  is  appropriate  for 
agencies  to  require  electronic  filing  of 
information,  after  developing  standard 
formats  in  consultation  with  the  filer 
community,  and  after  appropriate 
testing  and  transition  periods. 

3.  In  determining  whether  to  require  or 
permit  electronic  filing  of  information 
and  in  designing  the  particulars  of  an 
electronic  acquisition  program,  agencies 
should  carefully  weigh  the  costs  and 
benefits  of  electronic  acquisition  of 
information.  The  analysis  should 
address  the  factors  identified  in 
Recommendation  D  together  with  other 
considerations  made  relevant  by  the 
agency's  mandate. 

4.  Agencies  initiating  electronic 
acquisition  programs  should  take  steps 
to  facilitate  electronic  filing  by  entities 
having  limited  technological  capacity 
(without  raising  the  costs  for 
sophisticated  entities),  including  the 
optional  use  of  "smart  forms."  When  a 
significant  proportion  of  the  filer 
community  is  technologically 
unsophisticated,  electronic  acquisition 
may  be  feasible  only  through 
intermediaries.  In  such  cases,  agencies 
should  create  economic  incentives  for 
electronic  filing  rather  than  mandating 
it.  Part  of  the  economic  incentive  to  file 
electronically  under  voluntary  electronic 
acquisition  programs  can  be  the 
imposition  of  a  fee  on  technologically 
sophisticated  filers  who  choose  to  file 
on  paper,  assuming  the  statutory 
authority  to  do  so  exists. 


C.  Release  af  Information  in  Electronic 
Form 

1.  Electronic  information  release 
policies  should  depend  on  such  factors 
as  (a)  whether  the  desired  level  of 
release  consists  of  electronic  publishing, 
electronic  disclosiue,  or  electronic 
access  in  response  to  FOLA  requests 
(see  the  glossary  for  definitions  of  these 
terms);  (b)  the  agency's  policies  in 
releasing  like  information  maintained  in 
paper  records:  and  (c)  the  costs  and 
benefits  of  replacing  or  supplementing 
an  existing  paper  medium  with  an 
electronic  medium. 

2.  When  a  statute  or  agency  policy 
mandates  the  publishing  of  information, 
the  agency  should  itself  electronically 
publish  the  information  or  facilitate  its 
electronic  publication  by  others,  unless 
the  cost-benefit  analysis  suggests  the 
desirability  of  restricting  publishing  to 
the  paper  medium,  possibly 
accompanied  by  a  lower  level  of 
electronic  release.*  If  the  agency 
pubtishes  the  information  only  on  paper, 
it  should  consider  electronic  publication 
of  the  availability  of  the  paper 
information  products.  Where  an  agency 
publishes  information  electronically,  it 
should  consider  the  feasibility  of 
providing  dial-up  access. 

3.  When  a  statute  mandates  public 
reference  room  disclosure,  or  paper 
products  presently  are  made  available 
through  a  public  reference  room, 
agencies  should  provide  electronic 
disclosure  in  public  reference  rooms  of 
information  already  in  electronic  form. 
Such  agencies  shotild  consider  the  costs 
and  benefits  of  upgrading  from 
electronic  disclosure  to  electronic 
pubUshing.  Agencies  should  also  make 
information  disclosed  electronically 
available  to  any  requester  in  an 
electronic  form  that  woidd  be  easily 
usable  by  information  resellers. 

4.  In  those  instances  where  an  agency 
maintaining  information  in  electronic 
form  has  no  mandate  to  release 
information  other  than  in  response  to 
FOIA  requests,  the  agency  should 
consider  upgrading  release  of 
appropriate  parts  of  this  information  to 
electronic  disclosure  through  public 
reference  rooms  and  wholesaling  in 
electronic  bulk  form  to  private  sector 
requesters.* 


*  When  a  statute  mandates  electronic  publishing, 
the  agency  would  not  have  discretion  to  restrict 
publication  to  a  paper  medium  or  to  a  lower  level  of 
electronic  release. 

*  The  prices  for  such  electronic  information  would 
be  determined  under  the  general  user  fee  statute.  31 
U.S.C  9701.  or  under  the  FOIA.  See  OMB's  user  fee 
guidelines,  restated  in  App.  IV  lo  OMB  Qrcular  A- 
laa  SO  FR  52748  (1985). 
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D.  Allocation  of  Responsibilities 
Between  Public  and  Private  Sectors 

1.  Agencies  that  have  decided  under 
Recommendations  B  and  C  to  acquire  or 
release  information  in  electronic  form 
should  define  the  appropriate  roles  of 
the  public  and  private  sectors  in 
providing  that  information  and  related 
products  (including  telecommunications 
facilities,  indexes  and  retrieval  software 
as  well  as  raw  data).  That  choice  should 
depend  on  the  relative  costs  and 
benefits  of  privately  versus  publicly 
provided  information  products. 

2.  When  choosing  between  publishing 
and  a  lower  level  of  electronic  release  of 
information,  an  agency  should 
determine  whether  private  sector 
providers  are  willing  to  supply 
electronic  products  having  features  (e.g., 
user-fiiendly  menus)  that  will  give  the 
public  greater  benefits  or  lower  costs 
than  would  electronic  publishing  by  the 
agency.  When  an  agency  relies  on  the 
private  sector  for  electronic  publishing 
of  agency  information,  the  agency 
should  seek  to  establish  by  contract  the 
nature  of  the  products  to  be  provided. 

3.  When  an  agency  determines  that  its 
mission  warrants  new  electronic  means 
of  acquisition  or  release  of  information 
and  the  private  sector  will  not  commit  to 
provide  them  at  appropriate  prices,  the 
agency  should  provide  them,  if  clefirly 
identified  non-economic  and  economic 
benefits  outweigh  the  capital  and 
marginal  costs.  Agencies  should 
recognize,  however,  that  there  may  be 
circumstances  where  the  costs  to  an 
agency  would  suggest  the  wisdom  of 
creating  incentives  for  the  private 
provision  of  the  desired  electronic 
information  product — for  example,  the 
fiee  use  of  agency-developed  software. 

K  Determination  of  Costs  and  Benefits 

1.  Agencies  should  take  into  account 
the  following  costs  in  the 
decisionmaking  processes  suggested  in 
Recommendations  B.  C  and  D: 

(a)  Capital  costs  to  the  agency  of 
establishing  the  product,  and  the 
probable  economic  life  and  other  uses 
over  which  the  costs  should  be 
allocated; 

(b)  Capital  costs  to  information 
consumers  and  information  providers  to 
utilize  the  product  and  the  probable 
economic  Ufe  and  other  uses  over  which 
these  costs  should  be  allocated; 

(c)  The  marginal  costs  to  the  agency  of 
user  access; 

(d)  Marginal  costs  to  users  for 
obtaining  the  information; 

(e)  Marginal  costs  to  electronic 
information  providers  of  updating  the 
electronic  information; 


(f)  Unrecovered  costs  associated  with 
existing  government  or  private  sector 
capital  that  would  be  made  obsolete  by 
the  new  product 

(g)  The  costs  of  updates  and  upgrades 
in  service  levels  or  capacity  necessary 
to  permit  intended  benefits  to  be 
realized  at  levels  of  demand  expected 
over  the  long  term;  and 

(h)  Costs  of  changing  to  standard 
formats  or  of  handling  different  formats. 

2.  Agencies  should  take  into  account 
the  following  benefits  in  decisionmaking 
processes  suggested  in 
Recommendations  B,  C  and  D: 

(a)  Savings  associated  with 
eliminating  the  cost  of  producing  and 
maintaining  existing  paper  products; 

(b)  Savings  to  agencies  and 
consumers  associated  with  upgrading 
the  level  of  information  release  from  ad 
hoc  FOIA  disclosure  to  electronic 
disclosure  in  a  public  reference  room; 

(c)  Savings  to  agencies  and  consumers 
associated  with  upgrading  paper  public 
reference  room  disdosiue  to  electronic 
publishing; 

(d)  Increase  in  the  number  of 
interested  persons  having  access  to 
information; 

(e)  Improvements  in  the  utility  of 
information  for  its  intended  purpose 
because  of  improved  organization  and 
retrieval  capabilities;  and 

(f)  Reductions  in  delays  associated 
with  transferring  inl'ormation  &om  an 
agency  to  eventual  consumers. 

3.  Cost-benefit  analyses  should  take 
into  account  FOIA  obligations,  including 
obligations  to  protect  trade  secrets  and 
other  exempt  information.  In  designing 
electronic  databases,  agencies  should 
consider  the  types  of  FOIA  requests 
likely  to  be  received  for  data  in  the 
database,  consulting  with  representative 
users  when  feasible.  Insofar  as  it  is 
consistent  with  agency  mission 
performance,  databases  should  be 
designed  so  as  to  facilitate  reponses  to 
FOIA  requests.  A  proper  rule  of  thumb 
is  that  it  should  not  be  any  more  difficult 
to  obtain  information  under  the  FOLA 
after  automation  than  before. 

4.  In  some  cases,  effective  design  may 
require  some  sacrifices  in  electronic 
FOIA  retrieval  capability.  In  these 
cases,  agency  designers  of  electronic 
databases  and  retrieval  software  should 
consider  how  FOIA  requests  can  be 
satisfied  consistent  wi^  the  spirit  of  the 
Act.  For  example,  an  agency  might 
choose  to  make  raw  data  available  to 
requesters  in  computer-readable  form 
along  with  retrieval  software,  so  that 
requesters  can  effect  their  own 
retrievals.  In  other  situations,  new 
electronic  information  products  may 
reduce  costs  of  FOIA  requests,  to  both 
requesters  and  agencies.  This  would 


occur,  for  example,  if  information  were 
published  or  otherwise  made  accessible 
electronically  in  a  public  reference 
room,  rather  than  provided  only  on 
paper  in  response  to  FOIA  requests. 

F.  Exclusive  Control  of  Public 
Information 

An  agency  generally  should  not  grant 
a  private  party  exclusive  control  of  its 
electronic  information  or  of  the 
acquisition  or  release  thereof  Nor 
should  the  agency  itself  as  a  general 
matter  maintain  such  control  in  the 
absence  of  a  compelling  public  purpose. 
Where  an  agency  has,  and  wishes  to 
exercise,  authority  to  enter  into  an 
exclusive  arrangement  providing  a 
private  sector  vendor  with  a  preferential 
right  to  electronic  information,  the 
agency  should  first  consider  whether  the 
analysis  suggested  in  Recommendations 
B,  C  D  and  E  demonstrates  that 
efficiencies  can  be  achieved  through 
such  an  arrangement  The  agency  should 
also  guard  against  the  possibility  that 
the  arrangement  may  be  inconsistent 
with  its  responsibilities  under  the  FOIA 
or  may  impair  the  ability  of  the  agency 
and  the  public  to  benefit  irom 
subsequent  technological  developments. 

G.  Technology  Issues 

1.  Agencies  should  use  proven 
technologies  in  their  electronic 
acquisition  and  release  systems.  They 
should  stay  abreast  of  the  state-of-the- 
art  in  all  matters  related  to  the 
electronic  acquisition  and  release  of 
information  and  should  be  particularly 
alert  to  the  need  for  up-to-date  and 
effective  access  control  and  other 
techniques  required  to  maintain  an 
appropriate  level  of  security. 

2.  Agencies  should  seek  to  base 
electronic  information  formats  on 
existing  standards  efforts  such  as 
American  National  Standards  Institute 
standards  on  Electronic  Business  Data 
Interchange  *  before  developing  their 
own  distinctive  format  definitions.* 

3.  Whenever  possible,  agencies  should 
use  public  data  networks  rather  than 
developing  their  own  communications 
links  for  public  filers  or  consumers. 

4.  Agencies  should  consider 
conducting  demonstration  projects  to 
experiment  with  evolving  electronic 
information  technology. 


*  These  standards  are  currently  designated  as 
•■X.12". 

•  Cf.  Recommendation  78-4.  Federal  Agency 
Interaction  with  Private  Standard-setting 
Organizations  in  Health  and  Safety  Regulation.  1 
CFR  305.78-4. 
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H.  Electmnjc  Participation  in 
Administrative  Proceedings 

Agencies  should  experunent  with 
electronic  means  of  providing  pvblic 
participation  in  nderaakiog. 
adjudication  and  other  administrative 
proceedings,  while  retaining  a  means  of 
effective  participation  for  persons  who 
lack  the  means  (o  access  the  electronic 
information  system. 

/.  Covematent-vride  Policy  on  Eteetrenic 
InformaUoa 

1.  A  govetnment-wide  pohcy  on 
electronic  information  is  desirable  to 
afford  guidance  to  agencies.  Such  a 
poUojr  shecrid  arHcvlate  goals  consistent 
with  those  expressed  ia  the  foregoing 
recommendatioM. 

2.  Confess  sheold  formulate  the 
larger  value  tudgwents  necessary  for  a 
guyeiMaent  wide  policy  on  electronic 
iafonnatiaB.'  Thaae  indade  the  roles  of 
pubUc  and  privalt  aectart:  wrho  ou^  to 
pay  far  incwMed  iaSsrmatioB  utility: 
and  the  lev«l  of  iudiBg  to  be  provided 
by  diefevenianai 

3.  BecauM  afeadea  often  are  in  the 
best  positioa  lo  mpfk)  the  considerations 
idandfiad  in  tUsraoomaendation. 
Congess  shoold  nanaally  defer  is 
agency  judpaeot  is  aetecting  methods  to 
implement  congressionally  enacted 
policies  when  the  agencies  have  offered 
rational  justifications  fair  their  electronic 
information  proBram  decisions. 

/.  NwtioBalbmtitmtetfStaadardt  and 
Tecknokgy 

The  National  Institute  of  Standards 
and  Technctoaf  sboidd  continue  to  work 
with  Am  UjS.  fstent  and  Trademaiii 
Office  (•  sdrvBoe  electronic  data 
storage  and  tranandssien  technology,  as, 
for  exaipls.  Hs  wsifc  vittk  hi^h-eapacity 
storage  techndsgy.  and  Aedid  isfctm 
agencies  ahaat  oaaBBsnlaMy  available 
products  and  asnices  «s  iBcSitals 
electronic  I 

COflUBI 

Glassaiy 

Bulk  fooKlJK^  qoaatities  of  data  in 
nearly  raw  form,  with  little  formatting 
information  or  other  added  value, 
usually  maintained  and  tranaCerrsd  on 
magnetic  tape  or  cassettes  or  high 
capacity  optical  or  magnetic  cfiuis. 

ZToto  prcNAict:  A  spadfic  form  of 
electronic  infotmatiflBt  sonetiows 
incluihag  data  stractares,  mdices, 
retrieval  software,  and 
telecommunications  links. 


^  Sec  e^..  U.&  ConcraM,  Offict  trf  Technoloiy 

InfonnatUm  BlmmmimSmi  fc  «ii 
(OdtAMrlSSil. 


Database:  A  body  of  inf ormatioa 
maintained  in  electronic  form,  from 
which  parts  can  be  retrieved 
electronically. 

Dial-up:  A  form  of  electronic 
diasonination  through  whi<^  anyone 
with  a  computer,  a  modem,  and  access 
to  an  ordinary  telephone  line  can 
retrieve  information  from  an  electronic 
database. 

Electronic  access:  The  lowest  level  of 
electronic  release:  the  ability  to  obtain 
agency  information:  communicating 
information  to  consumers. 

Electronic  acquiaitioa:  Obtaining 
informatioa  from  the  public 
electronically;  includes  electronic  filing: 
submitting  inforaiation  to  an  agency  in 
electronic  fona. 

Bedtomv  disclosttre:  An 
intermediate  teve!  tif  electronic  release; 
making  infbrmation  available 
electronically  to  the  public  at  one  or 
only  a  few  places. 

Electronic  dissemination:  The  highest 
level  of  electronic  release:  using 
electronic  means  to  make  ioibrmation 
widely  available  to  the  pubUc  at  plaoes 
where  it  is  used:  same  as  electronic 
publishiftg. 

Eieatrottic  ptibhshittg:  Sane  as 
electronic  dissesHsation. 

Electronic  release:  Commtmicating 
information  to  users  in  electronic  form;  a 
generic  term  that  includes  access, 
disclosure,  and  dissemination. 

Hardware:  Computers  and  associated 
peripherals. 

Public  data  aetmorkK 
Comnanicatioas  commea  carriers  4iat 
aggregate  saiall  vohaae  data 
coaminnicartions  and  thereby  redaoe  the 
cost  ofhigh^aaHty  transnissieii  of  data. 

Retailing:  Providing  information  in  a 
format  different  from  that  used  by  the 
government  or  with  accompanying 
andysis,  aggregation  or  segregated 
subsets,  enhanced  search  or  retrieval 
capabilities,  or  otherwise  tailored  to  be 
of  value  to  ^>ecialized  or  individual  end 
users;  also  may  include  distribution 
components  of  electronic  release. 

RetiievaL  Extracting  a  part  of  a 
database  and  presenting  it  to  the 
requester  ia  a  form  aaderatandable  by 
husrans. 

Smart  forms:  faxtecaolive  oeaspeter 
dataacquisitioB  pro-ams  tint  guide  ^ 
filer  in  answering  questions. 

Software:  Computer  programs  or  data. 

Wholesalii^:  Providing  resellers  or 
large  end  users  Information  only  in  the 
form  used  by  the  goveroment  or  only  in 
bulk  form. 


SaOSJt-ll    EncoMfSQingi 
pfOtacMnQ  mediator  conndsnMalily 
(Recommendation  SS^II). 

The  motntion  of  issues  through 
negrtatiom  among  the  affecled  parties  hat 
long  tieen  recognized  as  an  essential 
ingredieat  of  tiie  administrative  process.' 
Settlements  hriag  to  bear  parties'  experience, 
foster  creative  solutions,  and  result  in  faster 
deciaioos  re^tiiring  fewer  resources  titan 
faroul  UtigaUon.  Most  settlements  now  occur 
linply  througii  ad  hoc  negotiations  among  the 
lawyers  for  the  parties,  generally  on  the  eve 
of  hearing.  The  Administrative  Conference 
has  recommended  that  agencies  adopt 
alternative  means  of  dispute  resolution 
("AOR")  to  enhance  negotiations  and 
stimulate  the  possibitity  of  reaching 
agreement  expeditioualy  within  the  confines 
of  the  agency's  autlwrity  and  policy.' 

This  recommendatioB  seeks  to  encourage 
agency  use  of  alternative  means  of  dispute 
resolution  by  affording  appropriate  protection 
to  communications  between  the  parties  and 
the  neutral  in  settlement  negotiations.  The 
Conference,  of  course,  recognizes  the 
principle  titat  decisions  affecting  the  public 
welfare  oo^  to  t>e  made  in  the  open  and 
subfect  to  pMbc  and  judicial  scrutiny. 
Nevertheless,  since  settlements  are  essential 
to  administrative  agencies,  a  careful  balance 
must  be  struck  between  the  openness 
required  for  the  legitimacy  of  many  agency 
agreements  and  the  confidentiality  that  is 
critical  if  sensitive  negotiations  are  to  yield 
agreements,  litis  recommendation  attempts 
to  strike  that  balance,  without  thwarting  open 
deasioamaking. 

Mast  ADK  tediniques.  including  tuediation. 
non-binding  arWtratioa.  factfinding  and 
minitrials,*  iavolve  a  neutral  tUrd  pasty  who 
aids  the  portias  ia  reaching  agreement  that 
resolves  the  issues  in  controversy.  A  skillful 
mediator  can  speed  negotiations  and  increase 
chances  for  agreement  by  holding  separate 
confidential  meetings  with  the  parties,  where 
each  party  may  give  the  mediator  a  relatively 
full  and  candid  account  of  its  own  interests 


■  Aa  4he  inBuential  Attooney  General'i  Manual  oa 
the  Administrative  Procedure  Act  explained  in  1947. 

|t|he  Mttlenciit  of  caaea  and  imuea  by  tnfonnal 
methods  ia  nothing  new  in  Federal  adinintslrative 
proeadare.  In  its  Final  Raport.  the  Aiiorney 
CeneraTa  Committee  on  Adnainistrative  Procedure 
pointed  out '  •  *  ftiat  "even  where  formal 
proceedingavre  faily  available  informal  procedutea 
constitute  the  vast  bulk  of  admiaiairalBf 
adtudicatioD  aad  are  truly  thp  liTeblood  of  the 
administrative  process." 

»  The  Conference  has  repeatedly  recommended 
that  agencies  employ  ADR.  Recommendahon  88-3 
calls  on  agaocies  lo  make  gseater  use  of  mediation, 
fadlitatioa.  negotiatiaa.  minithais.  and  other 
"ADR"  methoda  to  reduce  the  delay  and 
contenWeuswaaa  (hat  acoonvMiny  many  agency 
decisiana.  C«.  Agmtdet'  lite  ofAMemaiive  Means 
of  Dispute  RetohMUea.  1  CFK  3S&8S-S:  Altemati\-es 
fdrRetolving  Coveminent  Contract  Viiputes.  1  CFR 
386.47-11:  noceduiea  for  Negotiating  Proposed 
Ragulations.  1  CFR  306.S2-4.  8S-5;  NegtHoied 
Cleanup  of  HoMaidom  Watle  Sites  Under  CEMCLA. 
1  CFR  303.S4-4;  ReaolvtngDiafmtes  voder  Federal 
Grant  Programs.  1  CFS  SOSJB-Z. 

*  For  brief  4efiiiitiaBS  of  these  terms,  see  the 
Appeadbt  latlaufawf  nacn—amtstlnsi  IS  I. 
•ifpra. 
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(rather  than  its  litigating  position),  discuss 
what  it  would  be  willing  to  accept,  and 
consider  alternative  approaches.  The 
mediator,  armed  with  this  information  but 
avoiding  premature  disclosure  of  its  details, 
can  then  help  to  shape  the  negotiations  in 
such  a  way  that  they  will  proceed  most 
directly  to  their  goal.  The  mediator  may  also 
carry  messages  between  the  parties,  launch 
"trial  balloons,"  and  act  as  an  agent  of  reality 
to  reduce  the  likelihood  of  miscalculation. 
This  structure  can  make  it  safe  for  the  parties 
to  talk  candidly  and  to  raise  sensitive  issues 
and  creative  ideas.  In  non-binding 
arbitration,  minitrials  and  factfinding,  the 
neutral  may  play  a  different  role  from  that  of 
a  mediator,  Itecauae  he  may  issue  a  tentative 
decision  that  ia  then  used  as  a  basis  for 
negotiations,  but  all  of  these  neutrals  have 
the  common  characteristic  of  helping  the 
parties  negotiate  an  agreement 

With  all  of  these  neutrals,  many  of  the 
benefits  of  ADR  can  be  achieved  only  if  die 
proceedings  are  held  confidentiaL 
Confidentiality  assures  the  parties  that  what 
is  said  in  the  discussions  will  be  limited  to 
the  negotiations  alone  so  they  can  be  free  to 
be  forthcoming.  This  need  extends  to  the 
neutral's  materials,  such  as  notes  and  reports, 
which  are  produced  solely  to  assist  the 
neutral  in  the  negotiation  process  and  which 
others  could  misconstrue  as  Indicating  a  bias 
agaiitat  some  party  or  interest  This  is  why 
many  mediators  routinely  destroy  dieir 
personal  notes  and  drafts  and  return  all  other 
materials  to  the  parties.  Moreover,  if  the 
neutral  were  to  testify  in  a  subsequent 
proceeding  as  to  what  went  on  dtiring  the 
negotiations,  his  neutrality  j^^X  be 
destroyed.  The  AOR  process  could  be 
jeopardized  because  one  party  or  another  is 
likely  to  feel  disadvantaged.  Also,  the  parties 
ould  justifiably  feel  their  confidences  mi^t 
be  threatened.  All  ttiis  would  certainly  inhibit 
future  participation  by  parties  and  neutrals. 

Limited  protection  for  settlement 
negotiations  and  work  product  developed  in 
preparation  for  litigation  is  provided  l^  Rule 
408  of  the  Federal  Rules  of  Evidence  and  Rule 
28(b)(3)  of  the  Federal  Rules  of  Civil 
Procedure.  However,  uncertainties  as  to  their 
application — not  to  mention  the  effects  on 
confidentiality  of  the  Freedom  of  Information 
Act — may  raise  obstacles  to  protecting 
communications  with  ADR  neutrals  in  federal 
agencies'  disputes.  As  a  result,  many  statutes, 
rules,  and  guidelines  have  explicitly  provided 
for  some  degree  of  confidentiality  of 
mediation  and  similar  materials. 

The  Administrative  Conference  takes  the 
view  that  maintaining  confidentiality  of 
settlement  disoissions  is  consistent  with  the 
principles  underlying  the  FOIA,  Rule  406  of 
the  FRE,  Rule  28(b)(3)  of  the  FRCP,  and  the 
work  product  doctrine.  To  encourage  the  use 
of  ADR  in  negotiations,  the  recommendation 
contains  a  model  rule  seeking  to  protect  the 
communications  between  the  neutral  and  the 
parties  or  other  participants  in  the  course  of 
the  negotiatioits  as  well  as  tiie  neutral's  o%vn 
notes  and  Impressions.  It  does  so  in 
recognition  that  the  tnediator  tvill  virtually 
never  have  information  or  evidence  that  is 
not  shared  l>y  at  least  one  other  person, 
excepting  of  course  the  netttrel's  own  notes, 
recollections,  and  judgments.  The  rtile  does 


not  address  (1)  when  meetings  or 
negotiations  should  be  held  in  public  session, 
(2)  what  justification  should  be  prepared  to 
support  any  agreement  reached,  or  (3)  what 
information  should  be  available  from  a  party 
to  the  negotiations.  The  rule  covers  oral 
commimications  or  actions  that  are  related  to 
a  settlement  proceeding,  as  well  as 
doctmients  that  are  created  specifically  for 
the  negotiations  or  other,  previously  existing 
doctmients  that  are  furnished  to  the  neutral  in 
confidence  by  a  participant  in  the 
negotiation,  "rhe  restrictions  on  the  neutral's 
disclosing  information  from  the  negotiation 
are  not  categorically  absolute,  l>eing  subject 
to  several  narrow  exceptions  that  deal  with 
extraordinary  cases.  Finally,  the  model  rule 
does  not  attempt  to  impose  its  terms  on  all 
parties  for  all  issues;  they  would  be  free  to 
vary  the  terms  for  their  particular 
negotiaUons. 

Recommendation 

1.  Agencies  that  use  the  services  of 
neutrals  in  settlement  proceedings: 

(a)  Should  expUdtly  indicate  that  as  a 
matter  of  policy  they  will  not  seek  to 
discover  or  otherwise  force  disclosure  of 
a  neutral's  notes,  memoranda  or 
recollections  or  of  doctmients  provided 
to  the  neutral  in  confidence  in  the 
cotirse  of  settlement  negotiations: 

(b)  In  arranging  with  an  individual  or 
organization  to  serve  as  a  neutral  hi 
settlement  proceedings,  should  include  a 
provision  in  any  agreement  with  the 
neutral  that  (i)  the  agency  makes  no 
claim  to  the  neutral's  notes,  memoranda 
or  recolledtons  or  to  documents 
provided  to  the  neutral  in  confidence  in 
the  course  of  the  settlement  negotiations 
and  (ii)  that  such  material  is  outside  the 
scope  of  the  agency's  right  to  any  data 
developed  pursuant  to  ^e  agreement; 
and 

(c)  Should  adopt  a  procedual  rule, 
consistent  with  the  model  rule  contained 
in  the  appendix  below,  for  all  cases 
where  the  agency  itself  is  a  party  to  the 
negotiations  or  where  private  parties  are 
negotiating  the  resolution  of  an  issue  in 
controversy  concerning  a  statute, 
regulation,  or  poUcy  administered  by  the 
agen^. 

2.  The  neutral  including  a  neutral  (as 
defined  in  the  model  rule)  who  serves  as 
a  presiding  officer.*  should  carefully 
segregate,  and  identify  as  settlement 
documents,  all  materials  received  or 
developed  during  the  course  of  a 
settlement  proceeding,  including  any 
retained  following  its  conclusion,  so 
they  will  be  used  solely  to  assist  the 
neutral  m  woridng  to  settle  the  issues  in 
controversy. 

3.  Agencies  should  interpret  the  FOIA. 
Rule  408  of  the  Fed««l  Rules  of 
Evidence.  Rule  26Cb)(3)  of  the  Federal 


*  See,  e^..  Recommendation  SS-S,  Agency  Use  of 
Settlement  Judges,  1  CFR  306.e8-5. 


Rules  of  Civil  Procedure,  and  the  work 
product  doctrine  to  avoid  disclosure  of 
settlement  communications  by  neutrals 
serving  in  administrative  settlement 
proceedings. . 

Appendix 

Model  Rule 

§  XXX.1    Introduction;  Encouraging 
Settlement;  ADR  Techniques. 

(a)  To  facilitate  a  vigorous 
enforcement  program  and  expeditious 
administrative  decisionmaking,  [the 
agency]  encourages  the  resolution  of 
issues  in  controversy  through 
negotiations  among  the  affected  parties. 
Voltmtary  settlement  processes  within 
(the  agency's]  statutory  mandates  and 
existing  poUdes  can  produce  decisions 
more  effidently  than  traditional 
procedures,  and  often  yield  dedsitms 
that  are  more  effective  than  those 
reached  without  the  concturence  of 
persons  with  firsthand  involvement 
Settlement  agreements  thereby  enable 
the  agency  and  the  parties  to 
accomplish  their  goals  with  expenditure 
of  fewer  resotmxs. 

(b)  In  addition  to  unassisted 
negotiations  among  the  affected 
interests,  alternative  means  of  dispute 
resolution  ("ADR")  can  aid  the  parties 
in  reaching  agreement  in  appropriate 
cases.  These  techniques  indude 
facilitation,  mediation,  minitrials. 
factfinding,  and  non-binding  arbitration. 
In  each,  a  neutral  third  party  helps  the 
parties  reach  a  voltmtary  agreement 
[The  agency]  encotirages  the  use  of 
these  ADR  processes  as  part  of  its 
policy  favoring  settlements. 

(c)  The  voltmtary  settlement  of  issues 
in  controversy  through  a  dispute 
resolution  process  reqtiires  integrity, 
objectivity,  and  fairness  on  the  part  of 
the  neutral  and  of  the  process  itself. 
Moreover,  the  parties  must  feel  free  to 
discuss  the  dispute  with  the  neutral 
without  fear  of  being  disadvantaged  by 
the  negotiations.  [The  agency]  takes  the 
position  that  the  public  poUcy  favoring 
voluntary  resolution  of  disputes 
therefore  requires  that  the  neutral  not 
reveal,  either  voltmtarily  or  through 
legal  compulsion,  information  learned  in 
confidence  dtiring  the  negotiations.  To 
encourage  the  parties  to  negotiate,  this 
rule  emmciates  an  agency  poUcy  seeking 
to  protect  the  confidentiality  of 
settlement  negotiations  involving  the 
neutral 

§xxx.2    Definitions, 

As  used  m  this  rule: 

(a)  "Issue  in  controversy"  means  a 
question  that  is  material  to  a  decision 
involving  a  statute,  regulation,  or  policy 
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admiiiMtered  by  I<h«  agency]  abomk 
which  penooB  wtia  would  be 
substantially  affected  or  the  agency 
disagree. 

(b)  "Settlement  proceeding"  ■«••• 
any  process,  such  as  facilitation, 
mediation,  minitrial,  factfinding,  or  non- 
binding  arbitration,  that  is  used  to 
resolve  issues  in  controversy  by 
agreenent  of  Ae  parties  in  which  a 
neutral  serves,  wh«f0ier  or  not 
administrative  or  |udidal  proceediags 
have  been  instituted. 

(c)  "Neutral"  meaxu  «a  individual 
who  with  respect  to  the  iMues  in 
controversy — 

(1)  Is  not «  party: 

(ZJ  Does  not  have  any  official 
finandaL  or  personal  conflict  of  Interest 
unless  suck  interest  has  been  fuUy 
disclosed  in  writing  azid  all  parties  agree 
that  the  individual  may  nevertheless 
serve  as  a  neutral;  and 

(3)  Works  to  aid  the  parties  in  acriviog 
at  settlement  of  the  issues  in 
controversy  through  agreement 

(d)  "Settlement  communication" 
meaiu  any  oral  or  written 
communication  or  conduct  made  in 
confidence  and  in  connection  with  a 
settlement  proceeding  by  any  party, 
neutral  non-party  participant,  or  o&er 
source  of  information  relevant  to  the 
proceeding- 

(e)  *^tnenient  document"  means  any 
written  material  that  is — 

(1)  Prepared  for  the  purpose  of,  in  the 
course  of,  or  pursuant  to  a  settlement 
proceeding,  including  memoranda, 
notes,  and  work  product  of  the  neutral 
and  the  parties,  or 

(2)  Provided  to  the  neutral  in 
confidence  for  purposes  of  ^e 
settlement  proceeding. 

An  agreement  reamed  as  a  result  of  a 
settlement  proceeding  is  not  a 
settlement  document  unless  the  parties 
agree  in  writing,  and  the  law  allows, 
that  it  shall  be  regarded  as  such. 

(f)  "fai  confidence"  means  witfi  the 
expressed  desire  of  the  source  that  the 
informetion  be  kefrt  confidential  or 
provided  onder  drcurastances  that 
would  create  the  reasonable  expectation 
that  it  win  not  be  disdesed. 

(g)  "Party^  oieaas  a  person  or  entity 
w4ioee  dispute  is  the  sub)ect  of  the 
settlement  proceeding,  ioduding 
repieseatatives  of  audi  a  party. 

(h)  "NoB-party  participant"  means  a 
person  or  entity  «vho  is  not  a  party  to 
the  dispute  but  who  participates  in  fte 
settlement  proceeding,  such  as  by 
providing  information,  analysis,  advice, 
or  views. 

§  XXX  J   Applicability  of  the  Rule. 

(a)  Hm  rale  applies  «o  any  eeWk—ent 
prsoeedini  whe^ar  iir  aat  (ike  ageacyj 


is  a  party  if  Ike  parties  communicate 
wtth  the  neutral  mder  circumstances 
that  reasonably  imply  that  the  parties 
expect  that  the  communications  will  be 
held  confidential  Prior  to  beginning 
subatantive  negotiations,  the  parties 
may  (1)  agree  that  this  role  (fees  not 
api^y  to  their  negotiations  or  (2)  modify 
the  terms  of  this  rule  by  agreement  in 
which  case  that  agreement  wiH  prevail 
to  the  extent  it  is  authorized  ^  law  or  is 
otherwise  consistent  with  this  rule.  So 
that  Ifae  neutral  can  decide  whether  be 
wishes  to  serve  under  tiiose  conditions, 
the  parties  dwM  so  inform  the  neutral 
otherwise  prior  to  commencing 
settlement  proceedings.  V  ttaj  fail  to  do 
so,  this  rule  shall  apply. 

(b)  The  provisions  of  the  rule  take 
effect  when — 

(1)  A  person  has  bean  specifically 
requested  or  accepted  by  at  least  one 
party  to  (1)  aerve  as  the  neutral  in  the 
settlement  pnooeeding.  or  (ii)  discuss  the 
potential  of  ooaductinf  a  settleiaent 
proceeding,  or  (iii)  oeatad  other 
potential  parties  to  determine  whether  it 
would  be  appropriate  to  convene  a 
settlement  proceeding  to  resolve  the 
issues  in  oontraversgn 

(2)  Ike  other  parties  with  whom  die 
neutral  has  contact  knows  that  he  or  she 
is  occulting  the  role  of  a  neutral  and 

(3)  Tkey  communicate  with  the 
neutral  in  that  capacity. 

(c)  The  rale  does  not  address — 

(1)  The  extent  to  which  a  party  may 
diacktse  settlement  documents  and 

itions  either  voluntarily  or  in 


response  to  discovery  or  legal  procen; 
or, 

(2)  The  information  that  is  required  to 
support  s  decision  or  agreement  reached 
in  a  settlement  proceeding. 

§  XXX.4    Neutral  la^mrtiality  and 
Confidentiality  of  Settlement 
Negotiations. 

(a)  A  neotral  shall  not  voluntarily  or 
through  compulsory  process  disdoee  or 
testify  concerning  settlement 
coannunicatioas  oraettleBent 
deciments,  unless — 

(1)  All  parties  to  the  settlement 
proceeding  and  the  neutral  consent  in 
writing,  and  if  the  settlement 
communication  or  document  was 
provided  by  a  non-party  partidpant. 
that  participant  also  consents  in  wrriting; 

(2)  The  request  is  for  a  settlement 
documeal  that  was  provided  to  the 
neutral  in  a  public  meeting  or  is 
otherwise  already  in  the  piMic  domain; 

(3)  The  setMement  document  is 
required  by  law  to  be  made  public,  but 
only  if  it  is  not  available  from  the  person 
who  prepared  M  or  irom  any  other 
source: 


(4)  A  court  determines  that  there  is  a 
need  for  vuAi  testimony  or  disclosure. 
The  agency  takes  the  position  that  any 
such  determination  should  be  pursuant 
to  a  findiog  that  the  need  for  discloaare 
to— (i)  prevent  a  manifest  iniastioe.  (iij 
reveal  a  violation  of  law,  or  ttii)  protect 
the  public  health  or  safety  is  of 
sufficient  magnitude  in  the  particular 
case  to  outweigh  the  integrity  of 
settlement  proceedings  in  general  by 
reducing  the  confidence  of  parties  in 
future  cases  that  their  communications 
%vill  remain  oonfidential  or 

(^  The  settiement  document  or 
communication  is  relevant  to  the 
resolution  trf  a  dispute  between  the 
neutral  and  a  party  or  participant,  but 
only  to  ihe  extent  that  the  document  or 
comaanicafion  is  used  for  purposes  of 
resolving  that  dispote  and  not  any  iaaoe 
in  controversy  in  the  settlemeot 
proceeding. 

(b)  H  a  demand,  by  way  of  discovery 
request  or  other  leg^  process,  is  made 
for  disdosure  by  the  neutral  of  a 
settlement  document  or  communication, 
the  neutral  shall  make  reasonafaie 
efforts  to  notify  the  parties  and  any 
affected  non-party  participant  so  dut 
cauntenneaaiiras  «My  be  tetken  if 
desired. 

§xxxJ    Agency  Records. 

(a)  The  agency  makes  no  claim  of 
control  or  ownership  over  the  notes, 
memoranda,  and  other  work  product 
prepared  by  a  neutral  or  by  his  or  her 
staff  in  connedion  with  a  settlement 
proceeding. 

(b)  The  agency  takes  the  position  that 
settlement  docimients  and 
communications  are  not  agency  records 
solely  on  account  d  their  having  been 
received  by  the  neutral  during  a 
settlement  proceeding;  a  document  or 
other  material  that  is  otherwise  an 
agency  record  remains  as  such. 

VamSamKl  TT.  UUilOIV, 

Deputy  Research  Director.  - 

Dated:  )aau«iy  27. 190L 
|FR  Doc.  89-2438  Filed  2-1-89: 8:45  am] 
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ACTKM:  Final  rule. 


summary:  This  rule  establishes  two 
transition  areas,  one  with  a  base  700 
feet  above  the  surface  at  Big  Lake,  AK. 
(lat.  61''3210"  N..  long.  149°48'42"  W.) 
and  one  with  a  base  1,200  feet  above  the 
surface  at  Petersburg.  AK.  (lat.  S6'48'04" 
N.,  long.  132*55'28"  W.).  A  public 
instrument  approach  procedure  has 
been  developed  at  each  location  and  a 
transition  area  is  needed  to  provide 
protected  airspace  for  the  approach/ 
departure  and  missed  approach 
procedures. 

EFFCCnvc  OATB  0901  u.t.c.,  June  1, 1969. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Robert  C.  Durand.  Operations, 
Procedures,  and  Airspace  Branch, 
(AALr-538),  Federal  Aviation 
Administration,  Air  Traffic  Division,  222 
West  7th  Avenue,  Box  #14,  Anchorage, 
Alaska  99513-7587;  telephone:  (907)  271- 
5903. 

SUPFtDHBrrARV  inforsmtion: 

History 

On  May  6. 1987.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establi^ 
two  transition  areas,  one  with  a  base  of 
700  feet  above  the  surface  at  Big  Lake. 
AK.  (lat.  61'32'10"  N..  long.  149*48'42" 
W.)  and  one  with  a  base  of  1,200  feet 
above  the  surface  at  Petersbuig,  AK. 
(lat.  56*481jr'  N.,  long.  132'56'36"  W.)  (52 
FR 16656).  A  public  instrument  approach 
procedure  has  been  developed  at  each 
location  and  a  transition  area  is  needed 
to  provide  proteded  airspace  for  the 
approach/departure  and  missed 
approach  procedures.  Ultierested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes  and  correction  of  the 
true  bearings/coordinates  at  Petersburg, 
and  length/width  of  Big  Lake  transition 
area,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  tfie 
Federal  Aviation  Regulations 
establishes  a  transition  area  with  a  base 
of  700  feet  above  the  surface  at  Big  Lake. 
AK,  and  a  transition  area  with  a  base  of 
1.200  feet  above  the  surface  at 
Petersburg,  AK,  to  provide  protected 
airspace  for  approach/departure  and 
missed  approach  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  whidi 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "si^ficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impad  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 
Adoption  of  tiie  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  dtation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.89. 


§71.181    lAmended] 

2.  Section  71.181  is  amended  as 
follows: 

Big  Lake.  AK  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Big  Laice  Airport  (lat.  61*32'10"  N.,  long. 
149''48'42"  W.);  within  4.5  miles  on  Ae 
northeast  and  9.5  mjles  on  the  southwest  side 
of  the  Big  Uke  VORTAC  (lat.  61*3412"  N.. 
long.  14r5r54"  W.)  296T  (271*M)  radial, 
extending  from  the  5-mtle  radius  area  to  18.5 
miles  northwest  of  the  Big  Lake  VORTAC. 

Petersburg.  AK  {New] 

Iliat  airspace  extending  upward  from  1,200 
feet  above  the  surface  within  5  miles  west 
and  5  miles  east  of  the  Petersburg  localiser 
004°T  (337°M)  radial  extending  from  5  miles 
south  to  16.5  miles  north  of  the  Petersburg 
localizer  (lat.  56°48'04"  N,  long.  132°55'28" 
W.];  from  a  point  where  the  Fredericks  Point 
(FPN)  NDB  flat.  56'47'33"  N..  long.  132'49'09" 
W.)  347T  (32DTk4)  bearing  crosses  the  004T 
(337°M)  radial  from  the  Petersburg  localizer, 
18  miles  northwest  on  a  heading  of  307T 
(280°M)  and  5  miles  southwest  and  5  miles 
northeast  of  the  307°T  (2a0*M)  heading. 

Issued  in  Anchorage.  Alaska,  on  January 
20.1989. 
Heniy  A.  Elias. 
Manager,  Air  Traffic  Division. 
(FR  Doc.  89-2378  Filed  2-1-B9;  8:45  am] 
BNJJMO  COOE  4SI0-1S-M 


14  CFR  Part  71 

( Airapace  Oodcel  Na  8S-A8tW-30l 

Removal  of  Transition  Aroas; 
Paragoukt  AR,  and  Jonssboro,  AR 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 

ACTKMT.  Final  rule. 

SUMMARY:  This  amendment  will  remove 
the  transition  area  located  at  Paragould. 
AR.  and  will  revise  the  transition  area 
located  at  Jonesboro,  AR.  The 
development  of  a  VOR  RWY  4  standard 
instrument  approach  procedure  (SlAP) 
to  the  Paragould  Municipal  Airport, 
utilizing  the  Jonesboro  Very  High 
Frequency  Omnidirectional  Radio 
Range/Tactical  Air  Navigation 
(VORTAC),  has  made  a  revision  to  the 
existing  Paragould.  AR.  Transition  Area     "-^ 
necessary.  The  intended  effed  of  this 
revision  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  all  SIAFs  now  serving  both 
the  Jonesboro  and  Paragould  Mnnidpal 
Airports  and  to  simplify  the  l^al 
description  of  this  controlled  airspace. 
EFFECTnfE  DATE  0901  U-tC  April  6. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  C  Beard,  Airspace  and 
Pr(x:edures  Branch,  Air  Traffic  IJivision. 
Southwest  Region.  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 


History 

On  September  27, 1988,  the  FAA 

proposed  to  amend  Part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  removing  the  transition  area 
located  at  Paragould,  AR.  and  by 
revising  the  transition  area  located  at 
Jonesboro,  AR  (53  FR  40073). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  tfie  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal    . 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
17.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  4, 
198a 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
remove  the  transition  area  located  at 
Paragould.  AR,  and  will  revise  the 
transition  area  located  at  Jonesbora  AR. 
The  development  of  a  new  VOR  RWY  4 
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SIAP  to  the  Paragould  Municipal 
Airport  utilizing  the  lonesboro 
VORTAC  has  necessitated  the  need  to 
expand  the  existing  Paragould.  AR, 
Transition  Area.  In  addition,  a  review  of 
the  types  of  aircraft  now  using  the 
Jonesboro  Municipal  Airport  revealed  a 
change  in  the  category  and  size  of 
aircraft,  thus  necessitating  the  need  to 
expand  the  existing  lonesboro,  AR, 
Transition  Area.  However,  the  proximity 
of  the  two  transition  areas  and  the  need 
to  revise  both  areas  have  intertwined 
the  two  transition  areas  to  the  extent 
that  it  is  no  longer  possible  to  separate 
the  two  areas  on  the  sectional 
aeronautical  chart  The  intended  effect 
of  the  amendment  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  all  SIAPs  now  serving  both 
the  lonesboro  and  Paragould  Municipal 
Airports  and  to  simply  the  legal 
description  of  the  controlled  airspace. 
The  status  of  the  Jonesboro  and 
Paragould  Municipal  Airports  will 
remain  IFR. 

The  FAA  has  determined  diat  this 
regulation  only  involves  an  established 
bmly  of  technical  regulations  for  which 
faequent  and  routine  amendments  are 
necessary  to  keep  them  operationaUy 
current  It  therefore— (1)  is  not  a  "maior 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  earthed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  8ub}acls  ta  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adopttoo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  n-OCSIQNATION  OP  PEOERAL 
AIRWAYS,  AMA  LOW  ROUTES 
CONTROLLED  AMMPACE.  AND 


871.111    lAiManded] 

2.  Section  71.181  is  amended  as 
follows: 

Paragould,  AK  ptofDOved] 

3.  Section  71.181  is  amended  as 
follows: 

looMboro.  AR  (RevlMd) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12-n)ile  radius 
of  the  lonesboro  Municipal  Airport  (latitude 
35*49'52'N..  longitude  WXATW),  and 
within  3.5  miles  each  side  of  the  CM'  radial  of 
the  lonesboro  VORTAC  (latitude  35'52'29'N., 
longitude  go*35'18'W.),  extending  from  the 
12-mile  radius  area  to  'U  miles  nortlieast  of 
the  lonesboro  VORTAC;  and  within  a  S.5- 
mile  radius  of  the  Paragould  Municipal 
AL'p'jrt  (latitude  3e*03'36'N..  longitude 
90'30'34'W.).  and  within  U  miles  eadi  tide 
of  the  24r  bearing  of  the  Walcott  NDB 
OaUtude  36*01 '48'N..  longitude  go*35'48'W.), 
extending  from  the  6.6-mile  radius  area  to  11 
mile*  southwest  of  the  Walcon  NDE 

Issued  in  Fort  Worth.  TX  on  January  12, 
1969. 

Lany  LCraig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

[FR  Doc.  89-2379  Filed  2-1-89;  8:45  am] 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autkortly:  49  USXI  1348(a),  13S4(a),  1510; 
Executive  Order  10854: 49  U.S.Cl06(g) 
(Revised  Pob.  L  97-448.  )anuary  12, 1983);  14 
CFR11j88. 


14CFRPwt71 


» — ■-■ —  ^^ 
TX 


Tranaltlnn  Af:  Cantw. 


r.  Federal  Aviation 
Administintion  (FAA),  DOT. 
action:  nnal  rule. 


n  This  amendment  will  revise 
the  transition  area  located  at  Center, 
TX.  A  standard  instrument  approach 
procedure  (SIAP)  to  the  Center 
Municipal  Airport  was  canceled  many 
years  ago,  but  the  transition  area  was 
never  removed.  However,  since  then  a 
new  SIAP  to  Runway  16  at  the  Center 
Municipal  Airport  has  been  developed, 
utilizing  the  Amason  Nondirectional 
Radio  Beacon  (NDB),  requiring  that  the 
existing  transition  area  be  modified.  The 
intended  effect  of  this  revision  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  SIAP.  The 
status  of  the  airport  still  remains 
instrument  flight  rules  (IFR). 

DATI:  0901  u.tc.,  April  6. 1989. 


kTION  CONTACT: 
Bruce  C  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportati<m,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
053a  telephone  (817)  624-6561. 


SUmAICNT  ANY  INrOmtATION: 
History 

On  September  15. 1988,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  revising  the  transition  area 
located  at  Center.  TX  (53  FR  38025). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  die  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D.  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  Center. 
TX.  The  development  of  a  new  NDB 
RWY 16  SIAP  to  tiie  Center  Municipal 
Airport  has  necessitated  this  revision. 
The  existing  transition  area  was 
developed  for  a  SIAP  which  was 
canceled  years  ago;  however,  the 
transition  area  was  never  removed.  The 
intended  effect  of  this  revision  is  to 
modify  the  existing  transition  area  in 
order  to  provide  adequate  controlled 
airspace  for  aircraft  executing  the  new 
SIAP.  The  status  of  the  Center 
Municipal  Airport  will  remain  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
faequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore— <1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Transition  Areas. 

AdopdoD  of  the  Amemfanent 

Acoordin^y,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 
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PART  71~DE8IQIIAT10N  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a],  1510; 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  07-449.  January  12. 1983);  14 
CFR  11.68. 

$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Cemer.TX    {Raviswl) 

That  airspace  extending  upward  from  700 
feet  above  the  Mirface  within  a  6.5-mile 
radius  of  the  Center  Municipal  Airport 
(latitude  31*49*46'  N..  longitude  94*09*22'  W.) 
and  within  4.5  mile*  each  aide  of  the  320* 
bearing  of  the  Amasoa  NDB  (latitude 
ai'SClC  N..  longitude  9r08'59'  W.). 
extending  from  the  6.5-mile  radius  area  to  9 
miles  northwest  of  tlie  Araeson  NDB. 

Issued  in  Fort  Worth.  TX.  on  January  13. 
1989. 

Lany  LCralg, 

Manager.  Air  Traffic  Division.  Southwest 
Region. 

[FR  Doc.  89-2381  Filed  2-1-88: 8:45  amj 

BHUNQ  OOet  4S1S-1S4I 


14CFRPM171 

[Airspace  Docket  No.  SS-ASW-ZTl 

Removal  of  TnnaMon  Ar*a;  La  Pryor 
La  PakNiM  Ranch  Airport,  ia 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnOM:  Fmal  rule. 

tUMMAWY:  This  amendment  will  mneve 
the  transition  area  located  at  La  Pryor 
La  Paloma  Ranch  Airport  TX.  This 
revision  is  necessary  since  the  oidy 
standard  instrument  approach 
procedure  (SIAP)  to  the  La  Paloma 
Ranch  Airport  has  been  canceled,  thus 
negating  the  need  for  the  700-foot 
transition  area.  The  intended  effect  of 
this  revision  is  to  return  that  controlled 
airspace  no  longer  required  for  aircraft 
executing  the  oU  SIAP.  Coincident  with 
this  revision,  the  airpwt  status  will 
change  from  instrument  flight  rules  (IFR) 
to  visual  flight  rules  (VFR). 

EFFECnVC  DATE  0901  U.t.a.  April  6. 1989. 

FOR  niRTNM  mranMATION  COMTACTt 

Bruce  C  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Divisitm. 
Southwest  Region.  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Wortii,  TX  76193- 
0530.  telephone  (617)  624-5561. 


SUPPLEMENTARY  INTORMATRm. 
History 

On  September  20. 1968.  tiie  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  removing  the  transition  area 
located  the  La  Pryor  La  Paloma  Ranch 
Airport  TX.  (53  FR  39314). 

Interested  persons  were  invited  to 
t>articipate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  tfie  Federal  Aviation 
Regulations  was  repnblished  in 
Handbook  740a6D,  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  die 
Federal  Aviation  Regulations  wiU 
remove  the  transition  area  located  at  La 
Pryor  La  Paloma  Ranch  Airport,  TX.  The 
cancellation  of  the  only  SIAP  serving  the 
La  Paloma  Ranch  Airport,  thus  negating 
the  need  for  a  700-foot  transition  area, 
has  necessitated  this  revision.  The 
intended  ^ect  of  this  revision  is  to 
return  that  controlled  airspace  no  longw 
required  for  aircraft  executing  the  old 
SIAP.  Coincident  with  this  revision  is 
the  chai^ng  of  the  airport  status  from 
IFR  to  VFR, 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequoit  and  routine  amendments  are 
necessary  to  keep  them  opera  tionaliy 
current  It  therefore — (1)  is  not  a  "maior 
rule"  un(^  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  F^iraaiy  26, 197^  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certdied  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subfects  in  14  (7B  Part  71 

Aviation  safety,  Trtmsition  areas. 

Adoption  of  the  Ameodasent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regtdations  (14  CFR  Part  71)  is 
amended  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.SX:.  1348(a].  1354{£ . 
Executive  Order  10854;  49  U.S.C.  106(g} 
(Revised  Pub.  L  97-449.  January  12. 1963):  14 
CFR  11.69. 

{71.181    [Amendedl 

2.  Section  71.181  is  amended  as 
follows: 

La  Pryor  La  Paloma  Ranch  Airport.  TX 
(RemovedJ 

Issued  in  Fort  AATorth,  TX.  on  January  12. 
1989. 

LairyL.  Craig. 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

(FR  Doc.  ae-2382:  Filed  2-1-89:  8:45  am) 
I  COOS  4Sia-1»4l 


14  CFR  Part  71 


Deckst  No.  M-A8W-38] 


ReviaiDR  of  Tnnailion  Antt 
TX 

AOCIICY:  Federal  Aviation 
Administi^tion  (FAA).  DOT. 

action:  Fmal  rule. 


summary:  This  revision  wrill  revise  the 
transition  area  located  at  McAllea  TX. 
The  development  of  a  new  RNAV  (Area 
Navigation)  RWY  13  standard 
instrument  approadi  procedure  (SIAP) 
to  the  Mid  Valley  Aiiixnt  Weslaca  TX, 
has  made  this  revision  xwcessary.  The 
intended  effect  of  this  revision  is  to 
provide  adequats  controlled  air^Mice  for 
aircraft  executing  the  new  SIAP  to  the 
Mid  Valley  Airport  Coincident  with  this 
revision  wiB  be  the  diaaging  of  the 
status  of  the  airport  from  visual  flight 
rules  (VFR)  to  instrument  flight  rules 
(IFR). 

i  bats:  0901  u.tc.,  April  6, 1909. 


hTioN  contact: 
Bruce  C  Beard,  Airspace  and 
Procedures  Branch,  Ah-  Tra£Bc  Division. 
Southwest  Region.  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPI.EMENTARY  INFORMAHON: 

Histacy 

On  October  la  1968,  die  FAA 

proposed  to  amend  Part  71  of  the ~ 

Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  revising  die  transition  area 
located  at  McAllen.  TX  (53  FR  41352). 
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Interested  persons  were  invited  to 
psrticipate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amenchnent  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  McAllen. 
TX.  The  development  of  a  new  RNAV 
RWY 13  SIAP  to  the  Mid  Valley  Airport, 
Weslaco.  TX.  has  necessitated  this 
revision.  The  intended  effect  of  this 
revision  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP.  Coincident 
with  this  revision  will  be  the  changing  of 
the  status  of  the  Mid  Valley  Airport 
from  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2]  is 
not  a  "significant  rule"  under  DOTi 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
siyiificant  economic  hnpact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sabfects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adopdoa  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-OE8IQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AulhaiUy:  49  U.S.C  1348(a),  1354(a).  1510: 
Executive  Order  10654;  49  U.S.C  106(g) 
(Reviled  Pub.  L  97-449,  January  12, 1963);  14 
CFR  11.69. 


171.161    lAmsndedl 

2.  Section  71.181  is  amended  as 
follows: 

McAOan.  TX  (AoMBdMl] 

By  adding  to  the  end  of  the  legal 
deacription:  "and  within  a  eJ>-mil«  radius  of 
the  Mid  VaUey  Airport  (latitude  28'10'37'N.. 
longitude  97'56'20'W.)." 

Issued  in  Fort  Worth.  TX.  on  January  IS, 
1969. 

Lany  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc  86-2384  FilMi  2-l-«9t  8:45  am] 
BNJJNa  coot  4»1S-t»-ll 


14  CFR  Part  71 

(Akspeoe  Docket  Na  •7-ACE-41 

Alteration  of  VOR  Federal  Airway*- 
KS 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
.action:  Final  rule. 


n  This  amendment  alters  the 
descriptions  of  several  Federal  Airways 
located  in  the  vicinity  of  Saline,  KS.  The 
Saline  Very  High  Frequency  Omni- 
Directional  Radio  Range  end  Tactical 
Air  Navigational  Aid  (VORTAC)  has 
been  relocated  approximately  2.6 
nautical  miles  to  the  north.  The  FAA  did 
not  renew  the  lease  on  the  current 
VORTAC  site  and  this  action  alters  the 
descriptions  of  all  airways  affected  by 
the  VORTACs  relocation. 
VFCCnvi  OATi:  oein  u.tc  April  6, 1989. 
ran  RmTMoi  iwroiwiiATioii  contact: 
Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20501; 
telephone:  (202)  267-0260. 

History 

On  July  15. 1987.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
descriptions  of  VOR  Federal  Airways 
V-4,  V-307,  V-508.  and  V-532  that  were 
affected  by  the  relocation  of  the  Saline. 
KS,  VORTAC  (52  FR  28489).  The  FAA 
will  not  renew  the  current  VORTAC 
land  lease  site  and  has  relocated  the 
VORTAC  2.6  nautical  miles  north  to 
coordinates  lat  38*55'35"N.,  long. 
97*37'15"W.  This  action  amends  the 
descriptions  of  all  airways  affected  by 
this  relocation.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  VOR  Federal  Airways 
V-4,  V-307.  V-508,  and  V-532  that  were 
affected  by  the  relocation  of  the  Saline. 
KS.  VORTAC  The  FAA  will  not  renew 
the  current  VORTAC  land  lease  site  and 
has  relocated  the  VORTAC  2.6  nautical 
miles  north  to  coordinates  lat. 
38*55'35"N.,  long.  9r37'15"W.  This 
action  emends  the  descriptions  of  all  the 
airways  affected  by  this  relocation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are    * 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
si^uficant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sublects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  die  Amentoent 

Accordingly,  purs^nt  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-DESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(8),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1963);  14 
CFR  11.69. 

171.123   [Amended] 
2. 1 71.123  is  amended  as  follows: 
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V-«    lAaMadadl 

By  removing  the  words  "INT  Hill  Qty  OBT 
and  Salina.  KS,  284'  radials;  Salina:"  and 
substituting  tlie  words  "Salina.  KS;" 

V-ae7    lAmeadad) 

By  removing  tlie  nvords  "Pawnee  City,  NE. 
193*  radials:"  and  substituting  the  words 
"Pawnee  City.  NE.  194°  radials;" 


lAnModed] 

By  removing  the  words  'iNT  Salina  060*" 
and  substituting  the  words  "INT  Salina  062°" 


V-532    (AhwimMI 

By  removing  the  words  "Salina,  KS.  167* 
radials;"  and  substituting  the  words  "Salina, 
Ka  166*  radials; ' 

Issued  in  Washington.  [KX  on  January  25. 
1989. 

William  C  Davis. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc  89-2380  Filed  2-1-69:  6:45  am] 

BKUNG  CODE  4S10-1S-«I 

14CFRPart71 

[Airspace  Docket  Na  U-ASW-20] 

Altaration  of  VOR  Federal  Airway  V- 
583;Texae 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMAllv:  This  amendment  alters  the 
description  of  VOR  Federal  Airway  V- 
583  located  in  the  vicinity  of  Leona.  TX. 
This  action  extends  V-583  from  Leona 
very  high  frequency  omni-directional 
radio  range  and  tactical  air  navigational 
aid  (VORTAC)  to  Austin.  TX.  VORTAC 
via  College  Station,  TX.  This  action 
improves  the  flow  of  traffic  to  and  &x>m 
the  Austin  terminal  area,  improves  flight 
planning  and  reduces  controller 
workload. 

EFFECTIVE  DATE:  0901  U.T.C.  April  6. 
1989. 

FOa  FURTHER  INFORSIATION  CONTACT: 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPIXMENTARV  INFORMATION:     ^ 

History 

On  July  11, 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  Federal  Airway  V-583 
located  in  the  vicinity  of  Leona,  TX  (53 
FR  26087).  This  action  extends  V-583 
from  Leona  to  Austin.  TX.  This  action 
improves  the  flow  of  tragic  in  the  Austin 


terminal  area  and  reduces  controller 
woiidoad.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
198& 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  V-583  by  extending  that 
airway  from  Leona  VORTAC  via 
College  Station  VORTAC  to  Austin 
VORTAC.  The  Houston  Air  Route 
Traffic  Control  Center  (ARTCC) 
requested  this  extension  be  considered 
for  implementation.  Currently,  aircraft 
inbound  to  Austin  must  be  given  a  very 
detailed  and  lengthy  clearance.  This 
action  provides  controlled  airspace 
routing  to  and  from  the  Austin  terminal 
area  in  an  area  where  radar  vectors  are 
now  utilized,  thereby  reducing  controller 
workload  and  improving  flight  planning. 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  IZ  1963):  14 
CFR  11.69. 

{71.123   [Amendadl 

2.  Section  71.123  is  amended  as 
follows: 

V-Sas  [Revised] 

From  Austin.  TX:  College  Station.  TX: 
Leona.  TX;  Franlcston.  TX;  to  Quitman.  TX 

Issued  in  Wasliington,  DC  on  January  24. 
188S. 

WOUam  C  Davis, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc  69-2383  Filed  2-1-69;  8:45  am) 

■UJNO  coot  4»10-t9-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy  _ 
Conuniseion 

18  CFR  Part  284 

[Docket  Noe.  raM«-14-002  and  RMSa-15- 
OOi] 

Interpretation  of,  and  Regulationa 
tJnder,  Section  5  of  the  Outer 
Continental  Shelf  LMda  Act  (OCSLA); 
Order  Granting  Retiaartng  Solely  for 
ttie  Purpoaa  of  Furttier  Conakleration 

Issued  January  27. 1966. 

AQENCV:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  granting  rehearing  solely 

for  the  purpose  of  further  consideration. 

aUMMARV:  The  Federal  Energy 
Regulatory  Conunission  (Commission) 
issued  a  filial  rule  (Order  No.  509)  on 
December  9, 1988.  that  established 
regulations  to  implement  section  5  of  the 
Outer  Continental  Shelf  Lands  Act 
(OCSLA).  In  addition,  the  Commission 
also  revised  its  interpretative  rule  on 
section  5  of  the  OCSLA.  Order  .No.  491. 
53  FR  14922  (April  26, 1988). 

The  Commission  received  timely 
requests  for  rehearing  and  is  granting 
rehearing  of  Order  No.  509  solely  for  the 
purpose  of  further  consideration.  This 
action  does  not  constitute  a  grant  or 
denial  of  the  requests  on  their  merits  in 
whole  or  in  part 

EFFECTIVE  DATE:  January  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  E.  Smith.  Office  of  the  General 

Counsel  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street 

NE..  Washington.  DC  20428.  (202)  357- 

9231. 

auaPLEMENTARY  RIFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
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document  in  the  Faifanl  ffagiitiir.  the 
CommiBaioB  also  provides  aQ  interested 
persons  an  opportunity  to  inipect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Stoeet  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Postiag 
System  (dPSi  ap  electronic  bulletin 
boasd  aarvice.  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8907.  To 
access  CD'S,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit  The  full  text  of  thk  order  will 
be  available  on  CIPS  for  10  days  from 
the  date  of  issuance.  The  oomplete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  lOOa  825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Before  Commiuioners:  Martha  O.  Heaee. 
Chairman:  Charlea  C.  Stalon.  Charles  A. 
TratMwh.  BHsabetfi  Anne  Meier,  and  ferry ). 
I^angdon. 

IsaoMl:  January  27, 1980. 

On  December  a  1988,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  509,  53 
FR  50825  (December  M,  1988).  that 
established  regulations  to  implement 
section  5  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA)  (43  VJS.C.  1334 
(1082)).  In  addition,  the  Commission  also 
revised  its  interpretative  rale  on  section 
5  of  the  OCSLA,  Order  No.  491.  53  FR 
14922  (April  26, 1988).  Pursuant  to  18 
CFR 18  385.713  (1988),  the  Commission 
has  received  timely  requests  for 
rehearing  in  this  proceeding.  In  order  to 
review  more  fully  the  arguments  raised, 
the  Commission  grants  rehearing  of  the 
order  solely  for  the  purpose  of  further 
consideration.  This  mtier  is  effective  on 
the  date  of  issuance.  This  action  does 
not  constitute  a  grant  or  denial  of  the 
requests  on  their  merits  in  whole  or  in 
part 

PiHSoant  to  Rule  713(d)  of  die 
Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.713(d)  (1968)),  no 
answers  to  the  requests  far  rebearii^ 
will  be  entertained  by  the  Commissioo. 

By  tlie  Commisaion.  Commiasioner 
Trabaadt  concntred  with  a  separate 
■tataflMHt  attadied. 
LotoRCasfcsn, 

Secretary. 

TRABANDT.  Commissioner,  coacurriag: 


I  concur  in  granting  rehearing  of  Order 
No.  500  solely  for  the  purpoae  of  farther 
consideraticm.  with  one  major 
reservation. 

The  Fmal  Rule  in  these  dockets  in 
Order  No.  509  requires  that  aD 
jurisdictional  OC&  pipelines  must  hold  a 
single  open  seascm  to  facilitate  the 
voluntary  reallocation  of  firm 
transportation  capacity  and  a  separate 
open  season  for  voluntary  and 
involuntary  reallocation  of  intemiptible 
transportation  capacity,  both  beginniog 
no  later  than  Mareh  1, 1988.  The  rule 
also  requires  the  OCS  pipelines  to  file 
no  later  than  March  1, 1988,  rate 
schedules  conforming  to  the 
requriemenU  of  Section  284.7. 284.8(d) 
and  284.9(d),  or— in  the  alternative— rate 
schedules  which  would  continue  the 
existing  approved  rates  of  those 
pipelines. 

Many  parties  in  their  rehearing 
petitions  have  protested  this  approach 
to  the  aUocation  of  firm  and 
inteiTuptUile  transportation  capacity  for 
a  variety  of  legal  and  policy  reasons.  For 
example,  the  Indicated  ftoducers 
pointed  out  that  an  OCS  pipeline's  open 
access  tranqiortatioB  rates  wiU  not 
become  ffaial  until  they  have  been  fully 
litigated  in  a  rate  proceeding,  which 
cannot  occur  as  a  practical  matter  for  a 
number  of  months  after  the  now- 
scheduled  March  1  open  seasons.  They 
state,  at  page  10, 

Because  of  the  timing  of  the  exclusive  open 
season,  prospective  firm  shippers  suy  be 
compelled  to  decide  «ifbether  \a  requeat  firm 
capacity  on  pipelines  that  do  not  have 
existing  applicable  tariffs  witliout  lutowing 
how  much  that  capacity  will  ultimately  cotL 
Thus,  it  vrill  be  diffiodt  for  potential  shippers 
and  pnrchaaers  of  OCS  gas  to  evahiate 
■ouroes  of  supply  and  alternate 
transportation  routes  *  *  *.  In  addition,  the 
total  Arm  capacity  availatUe  on  OCS 
pipelines  for  the  winter  heating  season 
beginning  October  1969  will  not  be  known 
until  September  of  that  year,  at  the 
conclusion  of  the  offshore  pipeline 
construction  season.  If  uncommitted  and 
voluntarily  relinquished  capacity  is  to  be 
reallocated  in  an  open  season  after  the  OCS 
pipelines  begin  operating  under  their  blanliet 
certificates,  tliat  redUocation  stiould  take 
^  place  in  September  1989,  when  the  total  firm 
'  capacity  available  to  shippers  is  known. 

I  also  would  note  that  the 
grandfathering  mechanism  for  the 
existing  interruptible  transportation  in 
the  interruptible  capacity  open  season 
depends  directly  on  the  existing 
interruptible  shipper  agreeing  to  match 
the  highest  price  paid  by  any  other 
shipper.  As  I  discussed  at  length  in  my 
conciuTktg  opinion  to  Order  No.  509,  it 
will  be  similarly  difficuh  for  those 
existing  shippers  to  know  what  that 
maximum  rate  wiU  be  until  the 


individual  pipeline  rate  cases  (with  new 
Part  284  rates  or  existing  rates  filed  in 
the  alternative]  have  been  fiilly  litigated. 
Thus,  grandfathered  existing 
interruptible  shippers,  as  well  as  new 
interruptible  shippers,  would  also  be 
compelled  to  request  interruptible 
capacity  or  agree  to  pay  the  highest 
price  paid  by  any  other  shipper,  as  the 
case  may  be.  without  knowing  how 
much  that  capacity  will  ultimately  cost 
In  my  concurring  opinion.  I  urged  all 
interested  parties  to  carefully  consider 
the  scheduling  of  the  open  seasons  no 
later  than  March  1, 1909,  particulariy  in 
light  of  the  very  short  time  frame  for  the 
Commission  to  act  on  rehearing.  My 
colleagues  indicated  that  they  were 
interested  in  the  views  of  interested 
parties  as  to  the  woricability  of  the  Final 
Rule  and  would  act  to  make 
adjustments,  if  necessary,  prior  to  the 
March  1  date  for  the  open  seasons  and 
the  rate  filings.  It  is  quite  clear  that  the 
"jury  is  now  in"  as  to  the  need  for  an 
immediate  delay  of  the  March  1  open 
seasons  and  a  thorough  reconsideration 
of  the  medianics  of  the  involimtary 
blanket  certificates  and  the  capacity 
allocation  process.  Consequently,  it  is 
imperative  that  the  Commission  act  on 
rehearing  as  soon  as  possible  and  prior 
to  the  March  1  date,  at  least  to  delay  the 
open  seasons  imtil  the  rate  filings  have 
been  processed.  Other  important  issues 
should  also  be  addressed  as  soon  as 
possible. 

For  these  reasons,  I  concur. 
Charles  A.  Trabandt 
Commissioner. 

(FR  Doc.  a»-2473  Filed  2-1-80;  «:45  am) 
SBiiia  COM  cri7-e»-a 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  207 

InvMtigations  of  Whettter  Infury  to 
Domostic  IndiMtriM  RMuttt  From 
imports  Sold  at  LoM  Than  Fair  VahM 
or  From  Siibaidliod  Exports  to  the 
United  States 

AOENCV:  U.S.  International  Trade 
Commission. 

ACTION:  Interim  rules  and  request  for 
comments. 


f.  The  Commission  is  amending 
Part  207  on  an  interim  basis  to  address  . 
concerns  which  have  arisen  relating  to 
the  interim  amendments  which 
appeared  at  53  FR  33039  (Aug.  2a  1968) 
and  which  were  issued  to  conform  with 
the  Omnibus  Trade  and 
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Competitiveness  Act  of  1988,  Pub.  L 
100-418  (Aug.  23, 1988). 

The  amendments  to  Part  207  provide, 
in  particular,  for  changes  in  the 
procedure  for  release  and  service  of 
business  proprietary  (formerly 
confidential  business]  information  imder 
administrative  protective  order. 
DATES:  The  interim  rules  are  effective  on 
February  2, 1989.  Comments  on  the 
interim  rules  will  be  considered  if 
received  on  or  before  March  20, 1989. 
ADDRESS:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  to  Kenneth 
R.  Mason,  Secretary,  should  be  sent  to 
the  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112,  Washington,  DC  20436. 
FOR  FURTMR  INFORMATION  CONTACT: 

Paul  R.  Bardos,  Esq.,  Office  of  the 
General  Counsel  UJ5.  International 
Trade  Commission,  telephone 
202-252-1102. 

SUPPLBMMTARV  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedtues  and 
rules  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties. 

On  August  23, 1988,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
("the  1988  Act"]  became  effective.  This 
new  trade  legislation  contains 
provisions  which,  inter  alia,  amend  Titie 
Vn  of  the  Tariff  Act  of  1930  (19  U.S.C 
1671  et  seq.).  The  Commission's  rules 
concerning  Titie  VII  practice  and 
procedure  were  amended  to  conform  to 
the  new  legislatioiL  53  FR  33039  (Aug. 
29, 1988). 

Commission  rules  ordinarily  are 
promulgated  in  accordance  with  the  rule 
making  provisions  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  (APA),  which  entails  the 
following  steps:  (1)  Publication  of  a 
notice  of  proposed  rule  making;  (2) 
solicitation  of  public  comment  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  ndes  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553.  That 
procedure  has  not  be  utilized  in  this 
instance  because  the  problems 
addressed  in  this  interim  rulemaking 
needed  immediate  resolution. 

The  Commission  thus  determined  to 
adopt  interim  rules  that  will  go  into 
effect  inunediately  and  will  remain  in 
effect  tmtil  the  Commission  can  adopt 
final  rules  promulgated  in  accordance 
with  the  usual  notice,  comment  and 
advance  publication  procedure. 

The  Commission's  authority  to  adopt 
interim  rules  without  following  all  steps 


listed  in  section  553  of  the  APA  is 
derived  from  two  sources:  (1)  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C 
1335)  and  (2)  provisions  of  section  553  of 
the  APA  which  allow  an  agency  to 
dispense  with  various  steps  in  the 
prescribed  nile  making  procedure  imder 
certain  circumstances. 

Section  335  of  die  Tariff  Act  of  1930 
authorizes  the  Commission  "to  adopt 
such  reasonable  procedures  and  rules 
and  regulations  as  it  deems  necessary  to 
carry  out  its  functions  and  duties."  19 
U.S.C.  1335.  The  Commission 
determined  that  the  need  for  interim 
rules  is  clear  in  this  instance.  The  1988 
Act  made  substantial  changes  in  the 
procedure  of  Titie  VII  investigations  and 
required  the  issuance  of  interim  rules 
within  a  short  time.  Problems  have 
arisen  in  the  use  of  the  interim  rules 
which  the  Commission  found  require 
immediate  resolution. 

An  agency  may  dispense  with 
publication  of  a  notice  of  proposed  rule 
making  when  the  proposed  niles  are 
interpretive  niles,  general  statements  of 
policy,  or  rules  of  agency  organisation, 
procedure  or  practice.  5  U.S.C  553(b). 
An  agency  may  also  dispense  with  the 
publication  of  a  notice  of  final  rules 
thirty  days  prior  to  their  effective  date  if 
(1)  the  ndes  are  interpretive  rules  or 
statements  of  policy  or  (2)  the  agency 
finds  that  "food  cause"  exists  for  not 
meeting  the  advance  publication 
requirement  and  that  finding  is 
published  along  with  tiie  rule.  5  U.S.C 
553(dK3). 

In  this  instance,  the  Commission 
determined  that  the  requisite 
circumstances  existed  for  dispensing 
with  the  notice,  comment  and  advance 
publication  procedure  that  ordinarily 
precedes  the  adoption  of  Commission 
rules.  For  purposes  of  invoking  the 
section  553(b)  exemption  from 
publishing  a  notice  of  proposed  rule 
making  which  solicits  public  comment 
the  Commission  found  that  the  interim 
rules  are  "agency  rules  of  procedure  or 
practice."  For  the  purpose  of  invoking 
the  section  553(d)(3)  exemption  from 
publishing  advance  notice  of  the  interim 
rules  thirty  days  prior  to  their  effective 
date,  the  Commission  four.d  that  the 
need  to  immediately  address  the 
problems  associated  with  administrative 
protective  order  procedures  constituted 
"good  cause"  for  the  Commission  not  to 
comply  with  that  requirement 

The  Commission  recognizes  that 
interim  regulations  should  not  respond 
to  anything  more  than  the  exigencies 
created  by  the  new  legislation  and 
expects  that  the  more  comprehensive 
final  niles  to  follow  will  emerge  as  a 
result  of  the  CcMigressionally-mandated 
pohcy  of  affording  public  partidpation 


in  the  rule  making  process.'  More 
comprehensive  final  rules  will  be  issued 
at  a  later  date  in  accordance  with  the 
usual  notice,  public  comment  and 
advance  publication  procedure. 

Tlie  Commisson  has  determined  that 
these  interim  ndes  do  not  constitute  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  (46  FR  13193.  Feb.  19. 1981) 
because  they  do  not  meet  the  criteria 
described  in  section  1(b)  of  the  EO.  The 
Amendments,  as  interim  rules,  are  not 
subject  to  the  filing  requirement  of 
section  3(c)(3]  of  the  EO.  Moreover,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  note),  the 
Commission  hereby  certifies  piuvuant  to 
5  U.S.C  605(b)  tiiat  the  interim  rules  set 
forth  in  this  notice  are  not  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  The  Commission  has 
determined  that  the  interim  rules' 
provisions  for  clarification  of  coverage 
and  procedure,  a  procedure  for  seeking 
exemption  from  service  requirements, 
faster  service  of  briefs,  and  a  deadline 
for  service  of  certain  documents  neither 
impose  a  significant  burden  nor  confer  a 
si^iificant  benefit  on  small  business 
entities. 

E3q)lanatioo  of  the  Interim  Amendments 
to  19  CFR  Part  207 

Section  207.3  is  amended  to  require 
that  mail  service  of  briefs  in  preliminary 
investigations  and  of  posthearing  briefo 
in  final  investigations  be  by  overnight 
mail  or  its  equivalent  Service  by  hand 
remains  an  appropriate  alternative.  This 
amendment  is  intended  to  aUow  parties 
having  access  to  business  proprietary 
information  the  maximum  time 
practicable  to  comment  on  such 
information  when  it  is  presented  in  such 
briefs. 

Section  207.7  is  amended  to  modify 
the  procedure  for  obtaining  confidential 
business  information,  now  termed 
business  propertary  information,  imder 
administrative  protective  orders. 
Paragraph  (a)(1)  is  amended  to  make 
clear  that  business  proprietary 
information  submitted  by  a  nonparty  in 
an  investigation  initiated  before  the 
effective  date  of  the  1988  Act  but 
instituted  after  such  date  will  only  be 
released  under  administrative  protective 
order  with  the  consent  of  the  submitter. 

Paragraph  (a)(2]  of  S  107.7  is  amended 
to  make  clear  that  an  application  for 
release  of  business  proprietary 


'  See  American  Federation  of  Govemment 
Bmployeet.  AFL-aO  V.  Block.  6S5  FJd  11S3.   11S7- 
11SB  (D.C  Cir.  isei).  See  oho  United  Suias  *. 
Garaer.  787  F.2d  104.  UO  (Sth  Cir.  ISSS)  {quoUng 
American  Federation  of  Government  Ein|iloyeea. 
AFL-aO  V.  Block). 
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informndoa  under  adminMzative 
protactiv*  order  nuiet  be  filed  ao  leter 
than  the  deadline  for  filing  ea  antrj  of 
appearaitce.  but  need  not  be  filed 
•imultaneoualy  with  the  entry  of 
af^arance.  llie  paragraph  ia  also 
amended  to  penait  leter  appBcatJoo  on 
behalf  of  an  intareeted  party  which  ia  a 
party  op  to  three  deys  befare  the 
deadline  for  fih^  poe&earhv  fafieb  hi 
the  inveatigatioa.  or  the  deedine  for 
Rhag  briefs  ia  a  preKminary 
investigatioa.  providing  dMt  one  ol  soch 
party's  representatives  filea  an 
application  by  the  deadfiae  for  filing 
entries  of  appearance. 

Paragraph  (a  1(3)  of  f  207.7  ia  amended 
to  make  deer  that  only  a  representative 
of  an  interested  party  whidi  is  a  party 
can  be  an  au^oriaed  eppUcent 

Paragraph  (b)  of  1 207.7  is  amended  to 
make  dear  to  whom  bnsiness 
proprietary  information  may  be  divulged 
under  xlniiniatmtlv  protective  order. 

Paragraph  (c)  of  1 2077  is  ameaded  to 
conform  to  other  amendments  by 
replacing  "attorney"  and  "confidential 
information''  with  "authorized 
appficant"  and  "business  proprietary 
information.** 

Paragraph  (f)  of  i  207  J  is  amended  to 
provide  a  procedure  for  determining 
whether  particular  information  is 
subject  to  the  service  reqairement  set 
out  in  the  paregreph.  This  amendment  is 
not  intaaded  to  broaden  the  narrow 
grounds  for  exeiaptian  froan  die  service 
requiremeat.  but  merdy  to  provide  a 
procedure  for  seeking  soch  an 
exemptiaa.  Paragraph  (f)  is  also 
amended  to  provide  that,  in  the  event  a 
document  containing  bosiness 
proprietary  information  ia  filed  with  ttie 
Commiaaion  before  the  Secretary  iaeaea 
the  list  described  in  paragraph  [a]{4)  of 
S  207.7,  the  document  must  be  served 
within  two  bnsiness  days  of  the 
issuance  of  the  list. 

Section  207.10  is  amended  to  provide 
a  deadline  for  the  service  of  die 
business  proprietary  version  of  the 
petition  on  eudiorind  applicants  whose 
application  for  accesa  to  business 
proprietary  information  under 
administrative  protective  order  has  been 
granted.  This  provision  for  service  of  ttie 
business  proprietary  version  of  the 
petition  is  intended  to  apply  only  to 
investigations  initiated  after  tiie 
effective  date  of  the  1980  Act 

List  of  Subjects  hi  19  CFR  Part  207 

Administrative  practice  and 
procedure.  InvestigatioBa,  Importii 

19  CFR  Ckapter  II,  Part  207  ia 
amended  as  set  forth  below: 


1.  Hie  authority  dtatioa  for  Part  207, 
Subparts  A-F,  continues  to  read  as 
follows: 

Anlharilr  SacB.  MS.  sax.  33S,  aad  7n-779 
of  the  Tariff  Ad  of  me  (1«  U.&C  lao*.  IStt, 
1335. 16n-1877h);  sac.  MS  of  the  IVada  Ad  of 

W4  (la  US.C  ssas):  sacs,  a,  ioa-ia7,  ion. 

and  1002  of  tte  Trade  Agreemeots  Ad  of 
1879:  and  sacs.  1311-1337  of  the  Omnibos 
Trade  and  CompetitiveneM  Act  of  iwa. 

2.  Section  207.3  ia  revised  to  read  as 
follows: 

|M7ig   CertMcetton  and  aervlce  of 


Any  pc^von  submitting  factual 
informaticm  on  behalf  of  the  petitioner 
or  any  other  intereated  party  for 
indusion  hi  the  record,  and  any  person 
submitting  a  reqionse  to  a  Commiaaion 
questionnaire,  must  certify  that  such 
information  ia  accurate  and  complete  to 
the  beat  of  die  submitter'a  knowledge. 
Any  party  submitting  a  document  for 
inchiaion  in  the  record  of  the 
inveatigation  ahall.  in  additjon  to 
complying  with  i  20U  of  thia  Chapter, 
serve  a  copy  <J  each  aoch  doauaent  on 
all  other  parties  to  the  investigatiop  hi 
the  Bianner  pceacribed  ia  1201.10  of  this 
Chapter.  Notwdtiiatandh^  1 201.16  ol 
thia  Chapter,  brtefs  filed  pursuant  to 
i  207.15  md  twiefs  filed  pursuant  to 
i  207.24  shall  be  served,  if  served  by 
mail  by  overnight  mail  or  iu  equivalent 
Faihiire  to  coaqjly  with  the  reqviremenU 
of  this  rule  may  resdt  in  removal  from 
stetus  as  a  party.  The  Commiaaion  shall 
make  available  to  all  parties  to  the 
investigatioa  a  copy  irf  each  document 
except  tranacripte  of  canierences  and 
heartnga  and  responses  to  requests 
under  1 201  J(b)  (confidential  bushiess 
information]  of  this  Chapter  and  1 207.7 
(documents  under  protective  order), 
placed  in  the  record  of  the  investigation 
by  the  Commiaaion. 

3.  Sectioo  1 207.7  is  amended  by 
reviaing  paragrapha  (a)(1),  (a)(2).  (aK3). 
(b).  (c).  and  (f)  to  read  ea  follows: 

1207.7 


preprtetary  Iwfermalion  under  a 


(a)(1)  Diaclosure.    Upon  receipt  of  a 
timdy  aj^lication  filed  by  an  authorized 
applicant  as  defined  in  paragraph  (aK3) 
of  this  section,  which  (i)  describes  in 
general  terms  the  information  requested, 
and  (ii)  aete  forth  the  rectfooa  for  the 
request  [e.g^  all  busineas  proimetary 
information  pnqieriy  disclosed  prusuant 
to  this  section  for  the  purpose  o^ 
representing  an  interMted  party  in 
proceedinga  pending  before  the 
Commiaaion)  the  Secretary  will  suke 
available  all  buaiaeaa  proprietary 


information  ooatained  hi  Comnriaaion 
memoranda  and  reports  and  in  written 
sobmiaaiona  filed  with  the  Commiaaion 
at  any  time  during  the  inveatigetion 
(except  privileged  farformation. 
dassified  informetion,  and  specific 
information  of  a  type  which  there  ia  a 
dear  and  oorapdUng  need  to  withhold 
from  diaclosnie,  e^.,  trade  secrete)  to 
the  aatiiorized  appHcant  uider  e 
protective  order  described  hi  peragraph 
(b)  0^  this  section.  The  term  Inishieaa 
proprietary  infonnation"  aa  need  in  this 
section  has  the  same  meenmg  as  die 
term  "confidential  baainese 
hiformation''  aa  defined  in  1 2014)  of  this 
Chapter,  except  that  in  the  caae  of  an 
uiveatigation  initiated  before  Auguat  23, 
lOOa  but  instituted  after  such  dete,  the 
term  "businesa  proprietary  faifonnatioB'* 
does  not  cover  business  proprietary 
information  that  is  submitted  by  a 
nonparty  unleas  the  submitter  has 
consented  to  have  such  informatioa 
released  onder  adminiatrative  protective 
order. 

{Z)  AppUoation.    An  application 
under  para^aph  (aKl)  of  thia  section 
must  bis  amde  by  an  authorized 
applicant  on  a  form  adopted  by  the 
Secretary  or  by  certification  that  the 
authorized  applicant  agrees  to  be  bound 
by  die  terms  of  the  protective  order 
entered  porsuent  to  perqgreph  (b)  of  tiiis 
section.  An  application  mnat  be  made  no 
leter  than  the  time  that  an  entry  of 
appearance  is  due  pursuant  to  1 201.11 
of  this  Copter.  In  die  event  that  two  or 
more  authorized  applicants  represent 
one  interested  party  wrfao  is  a  party  to 
the  investigation,  such  authorized 
appUcanU  may  select  one  of  their 
number  to  be  lead  authorized  applicant 
whose  application  must  be  filed  no  later 
than  die  time  that  an  entry  of 
appearance  is  due,  and  wfaa  providing 
the  application  is  accepted,  will  be 
served  witii  business  proprietary 
information  pursuant  to  paragraph  (f)  of 
this  section.  Hie  other  authorized 
applicants  representing  the  same  party 
may  file  their  applications  after  the 
deadline  for  entries  of  appearance  but 
must  file  at  least  three  business  days 
before  the  deadline  for  filing  posthearing 
briefs  in  the  investigation,  or  the 
deadline  for  filing  briefs  in  a  preliminary 
investigation,  and  wiO  not  be  served 
«vith  business  proprietary  information. 

(3)  Authorized  applicaiU.  Only  an 
authorized  applicant  may  file  an 
application  under  this  subsection.  An 
authorized  applicant  is: 

(i)  An  attorney,  excepting  in-honse 
corporate  counsel  for  an  interested 
party  which  is  a  party  to  the 
iaveatigatioa. 
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(ii)  An  in-house  corporate  attorney  for 
an  interested  party  which  i»  a  party  to 
the  investigation,  if  the  attorney  is  not 
involved  inoompetitive  dedaionmaldng 
as  defined  in  U.S.  Steel  Corp.  v.  United 
States.  730  F.2d  1465  (Fed.  Cir.  1984). 

(iii)  A  consultant  or  expert  under  the 
diredion  and  control  of  a  person  under 
paragraph  (a)(3)  (i)  or  fu)  of  this  section. 

(iv)  A  consultant  or  expert  who 
appears  regulariy  before  die 
Commission  and  who  represents  an 
interested  party  which  ia  a  party  to  the 
investigation. 

(v)  An  intereated  party  which  ia  a 
parity  to  the  investigation,  if  audi 
interested  p«ty  is  not  represented  by 
counsel 

A  person  under  paragraph  (a)(3)  (iv)  or 
(v)  of  this  section  wiU  be  given  access  to 
the  business  proprietary  information  in 
the  record  under  such  terms  and 
conditions  as  required  to  asswe  its  use 
is  limited  to  the  current  investigation 
and  that  the  recipient  is  not  involved  in 
competitive  dedaionmaldng  as  drfined 
to  U.S  Steel  Coip.  v.  United  States, 
supra. 
•        •        ♦        •        « 

(b)  Protective  order.  The  protective 
order  raider  whidi  information  is  made 
available  to  the  authorized  applicant 
shall  require  him  to  submit  to  die 
Secretary  a  personal  sworn  stetement 
that  in  addition  to  such  otiier  conditions 
as  the  Secretary  may  require,  he  will: 

(1)  Not  divnlge  any  of  die  information 
so  obtamed  and  not  otherwise  available 
to  him.  to  any  person  other  than 

(i)  Rersonnd  of  the  Commiesion 
concerned  with  the  proceeding. 

(ii)  Tbe  person  or  agency  from  whom 
the  information  was  i^itained, 

(iii)  An  authorized  epplicanl 
participating  to  the  proceeding  whose 
application  has  been  granted,  and 

(iv)  tiioae  persons  employed  or 
supervised  by  the  aatborized  applicant 
having  a  need  thereof  to  connection 
with  the  proceeding  and  who  have 
furnished  a  similar  statement 

(2)  Use  such  tofonnation  addy  for  die 
purposes  of  the  Commission  proceeding 
then  to  progress  or  for  judicial  er 
Commission  review  thereof 

(3)  Not  consult  with  any  person  not 
described  to  paragraph  fbKl)  of  this 
section  concerning  such  business 
proprietary  information  without  first 
having  received  the  written  consent  of 
the  Secretary  and  the  attorney  of  the 
party  from  whom  such  business 
proprietary  information  waa  obtained; 

(4)  Not  copy  or  otherwise  reproduce 
any  business  proprietary  material 
obtained  under  the  protective  order 
except  in  accordance  with  procedures  to 
be  established  by  the  Secretary;  and 


(5)  Report  promptly  to  tiw  Secretary 
any  breach  of  the  protective  ord«. 

(c)  Final  disposition  of  material 
released  under  protective  order.  Upon 
completion  of  a  |Mxx:eeding.  or  at  such 
other  date  as  the  Secretary  may 
deteimtoe  appropriate  for  particular 
data,  the  security  of  bustoess 
proprietary  information  shall  be 
protected  by  the  return  of  all  copies  of 
materials  released  to  authorized 
applicants  pursuant  to  this  secti<m  and 
all  other  materials  conteining  the 
bustoess  proprietary  information,  such 
as  charts  or  notes  tNased  on  any  such 
information  redeved  under  protective 
order,  aooompanied  by  a  certificate  boa 
the  authorized  appltoant  to  whom  the 
material  was  disclosed  ettesttog  to  his 
personal,  good  faith  belief  that  no  other 
copies  of  such  materials  have  been 
made  available  to  the  party  he 
represents  or  any  other  person  to  whom 
disclosure  was  not  specifically 
authorized. 

(0  Service.  (1)  Any  party  filing  written 
submissions  which  include  bustoess 
proprietary  information  with  the 
Commission  during  an  tovestigation 
shall  at  the  same  time  serve  complete 
copies  of  such  submissicms  upon  all 
authorized  applicants  appearing  on  the 
list  esteblislwd  by  the  Secretary 
pursuant  to  paragrqih  (a)(4)  of  this 
section,  to  the  event  that  such  a 
submission  if  ffled  before  die  Secretary's 
list  is  established,  the  submission  shaD 
be  served  withto  two  bustoess  days  of 
the  esteblishment  of  the  list  All  such 
submisuons  must  be  accompanied  by  a 
certificate  attesting  that  complete  copies 
of  the  submission  have  been  iHt>periy 
served.  The  Secretary  shall  not  accept 
for  filing  toto  the  record  of  a  procee<fing 
any  such  submission  not  accompanied 
by  such  a  certificate  of  service. 

(2)  A  party  may  aeek  an  exemption 
fitNB  the  service  requirement  of 
paragraph  (f)(1)  of  this  section  for  a 
partioaiar  submisaion  by  filing  a  request 
for  exemption  with  the  reasons  therefor 
along  widi  the  submission.  The 
Secretary  ahall  not  accept  the 
submission  into  the  record  but  shall  hold 
the  subaiissicHi  until  the  request  has 
bees  groited  or  denied.  Th»  Secretary 
shall  prompdy  respond  to  the  request  If 
a  request  is  granted,  the  Secretary  shall 
accept  the  submission  toto  the  record.  If 
a  request  is  denied,  the  party  shall  serve 
the  submission  withto  twro  trasiness 
Aay*  of  the  denial  and  file  a  certificate 
of  service  in  the  form  described  to 
paragraph  {f)(l)  of  tfiis  section,  and  die 
Secretary  shall  then  accept  the 
subnttssioa  toto  the  record.  All 
subnaaaioBS  which  twdade  business 


proprietary  infonnation  must  be 
accompairied  by  a  certificate  attesting 
either  (1)  that  complete  copies  of  the 
submission  have  been  properly  served, 
or  (2)  that  a  request  for  exemption  has 
been  filed  widi  the  sabmission. 

(3)  The  Secretary  shall  not  accept 
submissions  filed  without  a  proper 
certificate  of  service.  Failure  to  comply 
wiUi  paragraph  (f)  of  Uiis  section  may 
result  to  denial  of  party  status  and  such 
sanctions  as  the  Commission  deems 
appropriate.  Bustoess  proprietary 
information  to  submissions  must  be 
clearly  marked  as  such  when  submitted, 
and  must  be  segregated  from  other 
material  being  sntwiitted. 

4.  Section  207.10  it  amended  by 
revising  paragraph  (b)  to  read  aa 
follows: 

5  207^t0    F«ng  of  peOBon  wWi  ttie 

COfiMMssion. 

*        *        •        •        • 

(b)  Service  of  the  petition.  A  copy  of 
the  petition,  or  a  version  thereof 
omitting  bustoess  proprietary 
information,  shall  be  served  by 
petitioner  on  those  persons  enumerated 
in  19  CFR  353.36  (a](6]  and  (a)(ll)  or  to 
19  CFR  355.28  (a)(6)  and  (a)(10).  as 
appropriate.  A  copy  of  the  petitton 
tocluding  all  bustoess  proprietary 
information  shall  be  so-ved  by  petitioner 
on  those  persons  enumerated  on  the  list 
established  by  the  Secretary  parsuant  to 
§  207.7(a)(4)  withto  two  business  days  of 
the  establishment  of  the  Secretary's  Ust. 
Service  shall  be  attested  by  a  certificate 
of  service  as  required  in  {  201.16(c)(2). 

By  order  of  the  CominissioB. 
KeauBtfa  R.  Maaoa. 

Secretary. 

Issued:  Jvniary  90. 1989. 
[PR  Doc.  8»-2499  Filed  2-1-88:  S:4S  ani| 
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RAILROAD  RETIREIIENT  BOARD 
20  CFR  Part  204 

Employment  Relation 

agency:  Railroad  Retirement  Board. 
ACTION:  Ftoal  rule. 

SUMMARY:  The  Raihoed  Retvement 
Board  (Board)  hereby  revises  Part  204  of 
its  regulations  by  removing  obsdete 
material,  simpli^ng  die  language 
therein,  and  by  adding  definitions  of 
employment  relation  to  connection  with 
certain  subiects  %vhich  are  not  to  the 
current  regulations.  Addition  of  those 
references  should  render  the 
explanation  of  enfrfoyment  relation  in 
Part  204  ooraplete. 
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■mcnvi  OATi:  February  2. 1969. 
AOOMSS:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Ruth 
Street  Chicago,  Illinois  60611. 
ran  RMITNBI MKNIMATION  CONTACT: 
Thomas  W.  Sadler,  General  Attorney, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  IllinoU  60611,  (312)  751- 
4513  (FTS  388^4513). 
wufPLomitTMPt  wrowMATiow:  Section 
3(i)(l)  of  the  Railroad  Retirement  Act 
(Act)  provides  that  in  determining  years 
of  service  only  years  subsequent  to  1936 
are  counted.  However,  section  3(i)(3) 
provides  that  an  individual  who  has  less 
than  30  years  of  post-1936  service  may 
have  his  service  prior  to  1937  counted  so 
as  to  be  credited  with  30  years  of 
service  if  he  was  actually  working  for  a 
railroad  employer  on  August  29, 1935,  or 
was  in  an  employment  relation  with 
such  an  employer  on  that  date.  Service 
by  an  individual  to  a  local  lodge  or 
division  of  a  railway  labor  organization 
is  creditable  under  the  Act  only  if 
preceded  by  actual  service  or  an 
employment  relation  to  a  railroad  on  or 
after  August  29, 1935  (see  Part  203  of  this 
chapter).  Present  Part  204  defines 
employment  relation  for  purposes  of 
crediting  prior  service  and  for 
establishhig  that  service  to  a  local  lodge 
or  division  of  a  railway  labor 
organization  is  creditable  under  the  Act 
These  provisions  are  extremely  detailed. 
The  Board  has  removed  unnecessary 
detail  in  these  provisions  and  added  a 
separate  i  204.7  dealing  with  service  to 
a  local  lodge  or  division  of  a  railway 
labor  organization. 

An  employment  relation  is  also 
necessary  for  crediting  pay  for  time  lost 
under  |  211.3  of  the  regulations  and  for 
crediting  deemed  service  under  %  210J 
of  the  regulations.  The  Board  also  adds 
definitions  of  employment  relation  for 
those  situations.  See  IS  204.5  and  204.& 

These  regulations  were  published  as  a 
proposed  rule  on  September  14, 1968  (53 
FR  35515-35516).  The  Board  invited 
comments  to  be  received  by  October  14, 
1968.  Although  no  comments  were 
received  the  Board  has  determined  that 
certain  minor  revisions  should  be  made 
to  the  proposed  rule. 

Tint.  1 204.3,  Employment  relation — 
general  rules,  has  been  retitled 
"Employment  relation — prior  service"  to 
make  it  clearer  to  the  reader  that  the 
rules  under  this  section  relate  primarily 
to  the  prior  service  determinations 
referred  to  above. 

Secondly.  1 204.5,  Employment 
relation— deemed  service,  was  modified 
to  make  it  clearer  that  an  employment 
relation  with  an  employer  ceases  once 
an  individual  becomes  entitled  to  an 
annuity  under  the  Railroad  Retirement 


Act.  The  last  sentence  of  i  204.6  was 
reworded  to  parallel  similar  language  in 
§204.5. 

Finally,  a  new  section,  {  204.7. 
Employment  relation — service  to  a  local 
lodge  or  division  of  a  railway  labor 
organization,  has  been  added  to  make  it 
clearer  to  the  reader  how  the  concept  of 
employment  relation  relates  to  this  type 
of  railroad  service. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore  no 
regulatory  impact  analysis  is  required 
by  the  Regulatory  Flexibility  Act  (5 
U.S.C  801-611).  In  addition,  no 
requirements  for  the  collection  of 
information  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1980  are 
impeted. 

List  of  Subjects  in  20  CFR  Part  284 

Railroad  employees. 

For  the  reasons  set  out  in  the 
preamble.  Title  20,  Chapter  D  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  Part  204  as  follows: 

PART  204— EMPLOYMENT  RELATION 

86C.  ii 

2011    Introductioa. 

204.2  Employiaent  rclatioD— determination 
by  the  Board. 

204 J    BmploynMnt  relation — prior  tervice. 
204.4    Conditions  which  preclude  an 

employment  relation. 
2/AJi    Employment  relation — deemed 

•ervice. 
204J)    Employment  relation — pay  for  time 

lost 
204.7    Employment  relation— tervice  to  a 

local  kxige  or  diviaioo  of  a  railway  labor 

otganizatioa 
AodMifilr  48  U.8.C  231f. 

§  204. 1    wwoouciiun. 

In  order  for  an  individual  to  receive 
credit  under  the  Railroad  Retirement 
Act  (Act)  for  railroad  service  prior  to 
1937,  he  or  she  must  establish  that  he  or 
she  was  actively  working  for  an 
employer  under  the  Act  on  August  29. 
1935,  or  was  in  an  employment  relation 
to  an  employer  on  that  date.  Section 

204.3  of  this  part  defines  employment 
relation  tot  purposes  of  establishing 
prior  service.  It  is  also  necessary  to 
establish  an  employment  relation  to  an 
employer  for  any  month  in  which  an 
individual  wishes  to  receive  a  deemed 
service  month,  as  provided  for  in  i  210,3 
of  this  chapter,  and  to  receive  credit  for 
pay  for  time  lost  as  provided  for  in 

I  211.3  of  this  chapter.  TUs  part  defines 
employment  relation  for  these  purposes. 
See  Si  204.5  and  204A  In  addition,  in 
order  for  an  individual  to  have  his  or  her 
service  to  a  local  lodge  or  division  of  a 
railway  lab<v  organization  considered 


as  creditable  service  under  the  Act  he 
or  she  must  establish  that  he  or  she  was 
woridng  for  a  railroad  or  in  an 
employment  relation  to  a  railroad  on  or 
after  August  29, 1935.  and  that  such 
employment  or  employment  relation 
preceded  his  or  her  service  to  the  local 
lodge  or  division.  Section  204.7  defines 
employment  relation  for  this  purpose. 

1204.2    Emptoyment  ralatloiH- 
aefenranaoon  oy  me  Doara. 

The  existence  or  non-existence  of  an 
employment  relation,  as  defined  in  this 
part,  is  a  conclusion  which  must  be 
readied  by  the  Board  or  its  authorized 
officers  or  employees  upon  the  basis  of 
the  evidence  before  the  agency.  The 
employer  and  the  employee  are  the 
principal  sources  of  evidence  with 
respect  to  a  determination  whether  an 
employment  relation  existed,  but  the 
Board  will  not  be  bound  by  the  mere 
conclusion  of  the  employer  or  the 
employee  that  the  employee  had  or  did 
not  have  an  employment  relation. 

MM,a     KJnpiOyilMfn  tWimm^^ylmrr 


An  individual  shall  have  an 
employment  relation  to  an  employer  on 
August  29, 1935,  for  purposes  of 
crediting  service  prior  to  January  1, 1937, 
if: 

(a)  He  or  she  was  in  the  service  of  an 
employer  on  that  datr.  or 

(b)  He  or  she  was  on  that  date  on 
leave  of  absence  expressly  granted  by 
the  employer  or  by  a  duly  authorized 
representative  of  such  employer,  but 
oiUy  if  such  leave  of  absence  was 
established  to  the  satisfaction  of  the  ^ 
Board  before  July  1947;  or 

(c)  He  or  she  was  in  die  service  of  an 
employer  after  that  date  and  before 
January  1946,  in  each  of  six  calendar 
months,  whether  or  not  consecutive;  or 

(d)  Before  that  date  he  or  she  did  not 
retire  and  was  not  retired  or  discharged 
from  the  service  of  the  last  employer  by 
whom  he  or  she  was  emplojred,  but 
solely  by  reason  of  a  physical  or  mental 
disability  he  or  she  ceased  before 
August  29. 1935,  to  be  in  the  service  of 
sudh  employer  and  thereafter  remained 
continuously  disabled  until  he  or  she 
attained  age  sixty-five  or  until  August 
1945:  or 

(e)  Solely  for  the  reason  stated  in 
paragraph  (c)  of  this  section  an 
employer  by  whom  he  or  she  was 
employed  twfore  August  29, 1935,  did 
not  on  or  after  August  29, 1935.  and 
before  August  1945,  call  him  or  her  to 
return  to  service,  or  if  he  or  she  were 
called  to  return  to  service  be  or  she  for 
sudi  reason  was  unable  to  render 
service  in  six  calendar  months  as 
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provided  in  paragraph  (b)  of  this  section: 
or 

(f)  He  or  she  was  on  August  29, 1935, 
absent  from  the  service  of  an  employer 
by  reason  of  a  discharge  which,  within 
one  year  after  the  effective  date  diereof, 
was  protested  to  an  appropriate  labor 
representative  or  to  the  employer,  as 
wrtrngfal.  and  which  was  followed 
witJMB  ten  years  of  the  effective  date 
thereof  by  his  or  her  reinstatement  in 
good  faith  to  his  or  her  former  service 
with  all  his  er  her  seniority  rights. 

S2044   CondMenswhicti preclude M 


(a)  An  individual  shaU  not  have  been 
on  August  28, 1935,  an  employee  by 
reason  of  an  employment  relation  if, 
during  the  last  payroll  period  in  which 
he  or  she  rendered  service  to  an 
employer  prior  to  that  date,  such  service 
was  rendered  outside  of  the  United 
States  to  an  employer  not  conducting 
the  principal  part  of  its  business  in  the 
United  States. 

(b)  An  individual  may  not  acquire  an 
empkijrment  relation  solely  by  virtue  of 
service  to  a  local  lodge  or  division  of  a 
railway  labor  organization. 

f80«J 


For  the  porpese  of  crediting  deemed 
service  months  «s  previded  in  S  210.3(b) 
of  this  chapter,  an  iniUiddval  mast  have 
maiataiBed  an  aapla|rment  rdation  to 
one  or  more«aipleyers  in  the  mootfa  m 
months  te  be  deeoMd.  Fortiiat  poipoee 
an  empkstneat  rektion  exists  witii 
respect  te  any  month  in  which  an 
individiial  although  not  in  the  active 
service  of  an  eniployaE,  is  on  furlough 
subject  to  recall  1^  «n  employet,  is  on  a 
bona  fide  leave  of  absence,  has  not  been 
retired  or  discharged  but  was  by  reason 
of  continuous  disability  unable  to  return 
to  service,  or  was  not  in  active  service 
because  of  a  discharge  later  detemuned 
to  be  wrongful.  However,  an 
empleyment  relation  with  re^>ect  to  an 
employer  ceases  after  an  individual  has 
resigned  or  relinquished  his  or  her  rights 
to  return  to  the  service  of  that  employer 
or  after  the  individual  becomes  entitfed 
to  receive  an  annuity  under  the  Railroad 
Retirement  Act 

S2044 


For  the  porpose  of  crediting  pay  for 
time  lost  as  provided  in  |  ZIU  of  diis 
chapter,  an  individual  must  have 
maintained  an  employment  relation  to 
one  or  more  affliplojnBrs  in  die  month  or 
months  to  be  credited  with  pay  lor  time 
lost.  For  that  puipose  an  employment 
relation  exists  %vith respect  to  any 
month  in  wMdi  an  tadividual.  although 


not  in  the  active  service  of  an  employer, 
is  on  fiirlou^  subject  to  recall  by  aa 
employer,  is  on  a  liona  fide  leave  of 
absence,  has  not  been  retired  or 
discharged  but  was  by  reason  of 
continuous  disability  nnable  to  return  to 
service,  or  was  not  in  active  service 
because  of  a  discharge  later  determined 
to  be  wrongful.  However,  an 
employment  relation  with  respect  to  an 
employer  ceases  after  an  individual  has 
resigned  or  relinquished  his  or  her  rights 
to  return  to  the  service  of  that  employer. 

S204.7   Employmant  relation— aervtee  to  a 
locai  lodge  or  division  of  a  raHway  labor 
or^BftaJtOon. 

Service  by  an  individual  to  a  local 
lodge  or  chvision  of  a  railway  labor 
organization  sImU  be  credittftile  under 
the  Railroad  Retirement  Act  only  if, 
prior  to  sndi  service,  and  on  or  after 
August  29, 1935,  such  individual 
performed  cuinpensated  service  for  a 
carrier  emphryer  under  Part  202  of  this 
chapter  or  was  in  an  employment 
relation  to  such  a  carrier  employer 
under  the  rales  set  fmth  in  S  204.3  of  this 
part. 

By  Authority  of  the  Board. 

Dated:  January  2a  1989. 
Beatrice  Eiefski. 
Secretary  to  the  Board. 
[FR  Doc  a»~23K  filed  2-1-88;  &45  am] 


20CFRPartI3S 

Payment  of  So^al  Security  BenefRt 

AQMCV.  Raibvad  RetiremeBt  Board. 
ACnow:  Final  »tde. 

SUMMARv:  The  Railroad  RetimneBt 
Board  (Board)  hereby  amends  its 
regulations  i>y  adding  a  oew  ftrt  235  to 
explain  te  fieard's  rale  in  paying  social 
security  benefits.  The  new  part  explains 
why,  when  aad  under  what 
circumstances  the  Board  pays  social 
security  benefits. 
^ncnVE  DATC:  Febniaiy  2, 1989. 
AOONEtft  Secretary  to  the  Board. 
Railroad  Retirement  Board.  844  Rush 
Street  Qiicago,  Illinois  60611. 
FOR  FUMTNER  MFOWHATION  COHl  AC  I . 
Stanley  Jay  Shuraan,  General  Attorney, 
Railroad  Retirement  Board,  844  Rush 
Street  Chicago.  Ilhnois  60811.  (312)  751- 
4566  [FTS  386-4566). 
StJPPlEMEMTARY  DtFORMATION:  Pursuant 
to  the  Railroad  Retirement  Act  the 
Board  is  authorized  to  pay  social 
security  benefits  on  behalf  of  the  Social 
Security  Administration  to  certain 
individuals.  Part  235  identifies  those 
individuals  and  explains,  in  general 


how  the  Board  pays  social  security 
benefits. 

The  Board  published  this  part  as  a 
proposed  rule  on  October  6, 1988  (53  FR 
39315-39316).  and  invited  comments  by 
December  5. 1968.  No  comments  were 
received. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  impact  analysis  is  required. 
In  addition,  this  part  does  not  impose 
any  requirement  for  the  collection  of 
information  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  198a 

List  ^Subjects in  20  CFR  Part  235    . 

Railroad  employees.  Raih-oad 
retirement  Social  security. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  It  Title  20  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  Part  235  to  read  as 
follows: 

PART  235-PAYMENT  OF  SODAL 
SECURITY  BENEFITS  BY  THE 
RAILROAD  RETIREMENT  BOARD 

Set 

235.1  Basic  and  pnrpoM. 

235.2  Other  regulations  related  to  this  pert. 
23SJ  Who  »  fwid  social  aecurity  benefits 

by  the  Board. 
23S.4    How  the  Beard  pays  aodal  «ecarity 
l>eiiefits. 

Aattiarity:  <S  US.C.  231f. 

S  235.1    Basis  and  purpose. 

Effective  January  1. 1975,  the  Railroad 
Retirement  Act  of  1974  (Act)  requires 
the  Railroad  Retirement  Board  (Board) 
to  provide  for  die  payment  of  monMy 
social  secority  benefit  payments  on 
behalf  of  the  Social  Security 
AdministratioR  to  certain  individuals  as 
described  in  S  235.3  of  this  part 
However,  any  soch  incBvidual  who  was 
receiving  benefits  from  the  Sociid 
Security  Administration  prior  to  January 
1, 1975,  win  continue  to  receive  benefits 
fiom  that  agency  unless  he  or  she 
becomes  eligible  for  a  different  type  of 
social  security  benefit  after  that  date 
and  files  a  new  application  with  the 
Social  Security  Administration  for  that 
benefit  Benefits  under  the  new 
entitlement  will  be  paid  by  the  Board. 
The  Act  provides  an  offset  in  the 
railroad  retirement  benefits  of 
individuals  who  are  also  eligible  for 
social  security  benefits.  Because  the 
Board  is  required  to  make  this  offset  the 
payment  of  social  secarity  benefits  by 
the  Board  is  authorized  for  the  puipose 
of  oonvenieace  in  the  administration  of 
the  Act 
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I23S.2   OttMrraguMlorarMrtedtolMs 
pttt 

Tliit  part  is  related  to  a  number  of 
other  parts  in  this  chapter 

(a)  Part  216  describes  when  a  person 
is  eligible  for  an  annuity  under  the 
Raihoad  Retirement  Act. 

(b)  Part  222  defines  family    ' 
relationships  (for  example,  who  is  the 
wife  or  widow  of  an  employee)  for  use 
when  it  is  necessary  to  establish  such  a 
relationship  in  order  to  receive  a  benefit 
under  the  Railroad  Retirement  Act. 

fS36w3   Who  I*  paMeoeW  security 
DeiMim  Dy  ■••  Doara. 

The  following  individuals,  if  entitled 
to  social  security  benefits,  are  paid  such 
benefits  by  the  Board: 

(a)  A  railroad  employee  who  has  been 
credited  with  at  least  120  months  of 
railroad  service; 

(b)  A  wife  or  husband  of  a  railroad 
employee  who  has  been  credited  with  at 
least  120  months  of  railroad  service: 

(c)  A  divorced  wife  or  husband  of  a 
railroad  employee  who  has  been 
credited  wiUi  at  least  120  months  of 
railroad  service,  but  only  if  the  divorced 
wife  or  husband  is  claiming  social 
security  benefits  based  upon  the 
railroad  employee's  social  security 
wages; 

(d)  A  survivor  of  a  railroad  employee, 
including  a  surviving  divorced  spouse, 
remarried  «vidow(er),  surviving  divorced 
mother  or  father,  who  is  entitled,  or 
upon  appUcation  would  be  entitled,  to 
an  annuity  under  the  Railroad 
Retirement  Act: 

(e)  Any  other  person  entitled  to 
benefits  under  Title  n  of  the  Social 
Security  Act  based  on  the  social 
security  wages  of  a  railroad  employee 
who  has  been  credited  with  at  least  120 
months  of  railroad  service,  except 
survivors  of  a  railroad  employee  when 
the  Social  Security  Administration  has 
furisdiction  for  survivor  benefits.  See 
Part  221  of  this  title. 

fn&4   Hew  Um  Beard  Daws  social 
■ecuniy  iMnmis. 

(a)  When  an  Individual  described  in 
i  235.3  of  this  part  is  determined  by  the 
Social  Security  Administration  to  be 
entitled  to  social  security  benefits,  the 
Social  Security  Administration  certifies 
such  benefits  to  the  Board  for  payment 
by  the  Board.  Once  social  security 
entitlement  is  certified  to  the  Board,  the 
Board  then  certifies  the  amount  of  the 
social  security  benefit  to  the  Department 
of  the  Treasury  for  payment  and  makes 
any  necessary  adjustments  in  the 
individual's  railroad  retirement  benefit 

(b)  The  Board  has  no  authority  with 
respect  to  the  adjudication  of  the  benefit 
to  be  paid  under  the  Social  Security  Act 


Entitlement  to  and  the  computation  of 
such  benefits  is  a  matter  solely  within 
the  jurisdiction  of  the  Social  Security 
Administration. 

Dated:  January  28, 1989. 

By  Authority  of  the  Board. 
BMtric*  Esattki. 
Secretary  to  the  Board. 
(FR  Doc  89-2396  Filed  Z-l-tO:  8:45  am] 


20  CFR  Parts  302  and  337 

Rairoad  Unamptoymwit  bwurane* 
DaiMflla 

AOINCV:  Raibt>ad  Retirement  Board. 
ACnow:  Final  rule:  removal. 

summary:  The  Raiboad  Retirement 
Board  (Board)  hereby  removes  Part  302, 
Reduction  in  Unemployment  and 
Sickness  Benefits,  and  Part  337,  Rate  of 
Railroad  Unemployment  because  these 
parts  are  now  obsolete. 
imcnvi  DATK  This  regulation  is 
effective  February  2. 1989. 
AOOncss:  Secretary  to  the  Board. 
Raibt>ad  Retirement  Board.  844  Rush 
Street  Chicago,  Illinois  60611. 
pom  RmTHCR  mronMATiON  contact: 
Thomas  W.  Sadler,  General  Attorney, 
Raiboad  Retirement  Board,  844  Rush 
Street  Chicago.  Illinois  00611,  (312)  751- 
4513,  (FTS)  386-^13. 
SUPfLIMKNTAIIV  MTOMIATION:  Under 
section  10(d)  of  the  Raibvad 
Unemployment  Insurance  Act  (RUIA) 
(45  U.S.C  360(d)),  the  Board  has  the 
authority  to  require  the  Secretary  of  the 
Treasury  to  transfer  as  a  loan  from  the 
Railroad  Retirement  Account  to  the 
credit  of  the  railroad  unemployment 
insurance  account  such  funds  which  in 
the  estimate  of  the  Board  are  necessary 
to  pay  benefits  under  the  RUIA  if  the 
funds  in  the  railroad  unemployment 
insurance  account  are  insufficient 
before  such  transfer  to  pay  such 
benefits. 

Section  302  of  Pub.  L  98-76,  August 
12, 1983. 97  Stat.  411. 432,  prohibited  such 
transfers  after  September  30, 1985.  for 
purposes  of  paying  benefits  and  refunds 
due  after  such  date.  By  subsequent 
amendments  this  date  was  extended  to 
December  19. 1985. 

Part  302  was  added  at  50  FR  36870. 
September  10, 1985,  effective  October  1, 
1985,  to  describe  how  the  Board  would 
continue  to  pay  benefits  under  the  RUIA 
at  a  reduced  rate  following  the  repeal  of 
the  borrowing  authority  referred  to 
above.  At  50  FR  3993.  October  1. 1985, 
the  effective  date  was  deferred  until 
further  notice  and  the  regulation  has 
never  become  effective.  Section  13302  of 


Pub.  L  99-272,  April  7. 1986, 100  Stat  82, 
327,  restored  the  Board's  authority  under 
section  10(d)  of  the  RUIA  and  thus  Part 
302  is  no  longer  needed. 

Section  2(h)(1)  of  the  RUIA  provides 
for  an  extended  benefit  period  during 
which  an  employee,  with  less  than  10 
years  of  service,  may  continue  to  receive 
unemployment  benefits  after  he  or  she 
has  exhausted  his  or  her  normal  rights 
to  benefits  in  a  benefit  year  pursuant  to  . 
section  2(c)  of  the  RUIA.  This  extended 
benefit  period  begins  with  a  period  of 
high  unemployment  as  defined  in 
section  2(h)(2).  This  section  in  turn 
defines  hi^  unemployment  with 
reference  to  a  national  rate  of 
unemployment  as  indicated  by  a 
national  "on"  and  "off'  indicator 
provided  for  in  section  203(d)  of  the 
Federal-State  Extended  Unemployment 
Insurance  Compensation  Act  of  1970, 
Pub.  L  91-373,  August  la  1970,  84  Stat 
695.  However,  the  national  indicator  in 
section  203(d]  was  repealed  by  section 
2401  of  Pub.  L  97-35,  August  13, 1981.  95 
Stat  356, 874.  Consequently,  section  2(h) 
of  the  RUIA  is  now  inoperative.  Part  337 
was  added  at  42  FR  29486.  lune  9. 1977, 
to  describe  how  the  Board,  on  a  monthly 
basis,  would  make  determinations  of 
high  unemployment  under  section  2(h). 
Thus,  Part  337  is  now  obsolete. 

Because  this  rule  simply  removes 
regulations  whid)  are  now  clearly  out  of 
date,  public  comment  was  not 
considered  necessary  and  thus,  this  rule 
was  not  published  in  proposed  form. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291.  Therefore  no  regulatory  impact 
analysis  is  required,  lliere  are  no 
information  collections  associated  with 
this  rule. 

list  of  Subjects 

20CFR  Part  302 

Railroad  employees.  Unemployment 
compensation. 

20  CFR  Part  337 

Railroad  employees,  Unemployment 
compensation. 

For  the  reasons  set  forth  in  the 
preamble,  and  in  accord  with  the 
authority  provided  in  45  U.S.C.  3621, 
Chapter  II,  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  302-(REMOVEO  AND 
RESERVED] 

1.  Part  302,  consisting  of  S9  302.1 
through  302-5,  is  hereby  removed  and 
reserved. 
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PART  337— (REMOVED  AND 
RESERVED] 

2.  Part  337,  consisting  of  ({  337.1 
through  337.4,  is  hereby  removed  and 
reserved. 

By  Authority  of  the  Board.    ~ 

Dated:  January  28, 1989. 
Baatrice  Bznaki, 
Secretary  to  the  Board. 
(FR  Doc  88-2406  Filed  2-1-69;  8:45  am]  • 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  211 
(Docket  No.  88N-0027] 

Tamper-Resistant  Padcaging 
Requirements  for  Certain  Over-the- 
Counter  (OTC)  Human  Drug  Products 

AQENCV:  Food  and  Drug  Administration. 
ACnON:  Final  rule. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
current  tamper-resistant  packaging 
regulation  for  over-the-counter  (OTC) 
drug  products.  Under  the  final  rule, 
manufactiuers  of  two-piece,  hard  gelatin 
capsules  must  package  their  products 
using  at  least  two  tamper-resistant 
packaging  features.  Where  the  capsules 
themselves  are  sealed  by  a  suitable 
tamper-resistant  technology,  the 
standard  OTC  tamper-resistant 
packaging  requirement  of  a  minimum  of 
one  tamper-resistant  featiue  is 
sufficient  The  new  requirement  applies 
only  to  hard  gelatin  capsules,  and  has 
no  applicability  to  soft  capsules  (also 
known  as  soft  gels).  The  revisions  apply 
to  all  OTC  human  drug  products,  except 
dermatologies,  dentifrices,  insulin,  and 
throat  lozenges.  This  rule  is  part  of 
agency  efforts  to  improve  consumer 
protection  from  the  the  threat  of  product 
tampering. 

EFFEcnVE  DATE  February  2. 199a 
FOR  FURTHEH  iNPOmiATKM  CONTACT: 

Diane  P.  Goyette.  Center  for  Drug 

Evaluation  and  Research  (HFD-362). 

Food  and  Drug  Administration,  5600 

Fishers  Lane,  Rockville.  MD  20857,  301- 

295-8049. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  May  5, 1988 
(53  FR  16150).  FDA  proposed  to  amend 
the  tamper-resistant  packaging 
regulation  for  certain  OTC  drug  products 
(21  CFR  211.132).  FDA  is  now  adopting 


these  proposed  requirements  in  a  final 
rule. 

The  final  rule  requires  that  OTC  drug 
products,  marketed  in  two-piece,  hard 
gelatin  capsules,  be  packaged  using  a 
minimum  of  two  tamper-resistant 
packaging  features.  However,  where 
capsules  have  been  sealed  by  a  tamper- 
resistant  technology  such  as  gelatin- 
banding,  a  single  additional  tamper- 
resistant  packaging  feature  is  sufficient 
This  action  is  taken  as  part  of  the 
agency's  continuing  review  of  the 
potential  public  health  threat  posed  by 
product  tampering. 

Although  tamper-resistant  features  on 
OTC  packages  have  been  widely  and 
effectively  used  since  first  required  in 
1982,  more  recent  cases  of  product 
contamination  show  that  two-piece, 
hard  gelatin  capsules  remain  vulnerable 
to  malicious  tampering.  The  agency 
believes  that  the  requirement  of  two 
tamper-resistant  features  for  these 
products  will  provide  a  necessary 
additional  measure  of  consumer 
protection.  Many  manufacturers  have 
already  voluntarily  taken  measures  that 
are  consistent  ivith  the  new  rule.  By 
amending  the  regulation,  the  agency 
intends  to  ensure  that  all  manufacturers 
of  this  dosage  form  provide  the 
increased  level  of  protection. 

n.  Comments  cm  Proposed  Rule 

Interested  persons  were  given  60  days 
to  comment  on  the  proposed  rule.  FDA 
received  three  comments.  One  comment 
from  a  major  pharmaceutical 
manufacturer,  and  another  comment 
from  a  national  trade  association  that 
represents  manufacturers  of  OTC  drug 
products,  expressed  agreement  and 
support  for  the  amendment  The  third, 
comment  asked  for  inclusion  of  a 
particular  tamper-resistant  packaging 
technology  in  the  amended  regulation 
and  in  the  related  CompUance  Policy 
Guide  (CPG  7132a.l7). 

The  agency  believes  that  the  tamper- 
resistant  packaging  regulation  is  not  the 
appropriate  place  to  include  a 
description  or  listing  of  specific 
packaging  designs.  Section  211.132 
defines  acceptable  technology  by 
describing,  in  general,  constmier 
protection  standards  that  must  be  met 
by  a  tamper-resistant  package.  Specific 
examples  are  given  oidy  to  illustrate  the 
general  requirements  of  the  regulation. 
Manufacturers  and  packagers  are  free  to 
use  any  packaging  systems  that  meet 
these  tamper-resistant  standards.  This 
allows  for  innovation  and  flexibility  in 
choosing  the  best  packaging  system  for 
a  product 

The  comment  also  requested  that  the 
specific  form  of  tamper-resistant 
packaging  be  included  in  the  agency's 


Compliance  Policy  Guide  7132a.l7 
('Tamper-Resistant  Packaging 
Requirements  for  Certain  Over-the- 
Counter  (OTC)  Human  Drug  Products"). 
The  availability  of  this  CPG,  recently 
updated  to  reflect  changes  in  tamper- 
resistant  technology,  was  announced  in 
the  Federal  Register  of  May  5. 1988  (53 
FR  16192).  At  this  time,  FDA  is 
considering  the  issue  of  including  new 
packaging  systems  in  this  CPG. 

In  the  proposed  rule,  FDA  specifically 
invited  conunents  on  certain  aspects  of 
the  amendment  including  its  impact  on 
State  and  local  regulations  and  the  costs 
to  industry  of  implementing  the  new 
requirements.  No  comments  were 
received  on  these  or  other  issues.  FDA  is 
therefore  adopting  the  amendment  as 
proposed. 

in.  Economic  Impact 

FDA  previously  analyzed  the  potential 
economic  effects  of  this  rule,  finding  the 
projected  cost  to  be  less  than  $100 
million  annually  and  less  than  one-tenth 
of  1  percent  of  manufacturers'  sales  of 
OTC  drug  products.  The  agency  thus 
determined  that  the  rule  is  not  a  major 
rule  as  defined  by  Executive  Order 
12291,  and  a  regidatory  impact  analysis 
is  not  required.  As  mentioned  eariier, 
the  agency  has  not  received  any  new 
information  that  would  alter  its  previous 
determination. 

Ilie  costs  of  this  regulation  are  not 
expected  to  pose  a  significant  economic 
impact  on  small  manufacturers. 
Therefore,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (Pub.  L  96- 
543).  the  agency  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

IV.  Executive  Order  12812:  Federalism 

Executive  Order  12612  requires  that 
Federal  agencies  carefully  examine 
regulatory  actions  to  determine  if  they 
would  have  significant  federalism 
implications.  As  stated  in  the  preamble 
to  the  proposed  rule  (May  5. 1988;  53  FR 
16150  at  16152),  FDA  believes  that  the 
amendment  provides  adequate 
safeguards  to  protect  consumers  from 
tampering  of  OTC  drug  products 
utilizing  two-piece,  hard  gelatin 
capsules,  and  the  amendment  therefore, 
should  eliminate  the  need  for  additional 
action  at  the  State  or  local  level  FDA 
invited  comments  on  the  adequacy  of 
the  agency's  amendment  in  this  regard 
and  received  no  comments.  Thus,  the 
agency  concludes  that  no  assessment 
under  Executive  Order  12612  is 
necessary. 
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V. 

Theagtoeyl 
CFR  2S.24ia)  (M)  aad  (U)  dMl  tUs 
■clkm  i*  air  •  Igrpe  that  ^mb  aol 
individtMUy  ar  OMHlMivdjr  kaw*  • 
significanl  afiact  on  tha  haaaa 
eavironmant  Tharefaia,  aaitlMr  an 
environmental  aaaeaaaMot  nor  aa 
environmenia}  impact  lUtanaal  ia 
required. 

VLEffadival 


21 


To  alow  Mffident  tfane  for  aecaasary 
■Mjmf actui  tag  and  paefcagiiij  cnawgaa. 
aMBoAKlafara  are  givan  antil  Feorvary 
2.  It80  to  cmmflty  widi  the  new 
reqatoaBWDta.  Tlia  alfectfva  data  appUas 
to  prodaali  nfa^act  to  lUa  Baai  rata  aad 
initially  iatfodaoed  or  iutially  dahvaied 
for  introdnctka  iota  inlerstata 
coBoneice. 

Uat  of  Subiacta  in  n  CFR  Part  ZU 

Drugs.  Labeling.  Laboratories, 
Manufacturing,  Packaging  and 
containers.  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 
Wfarchouses. 

Therefore,  under  tha  Federal  Food, 
Drug,  and  Cosmetic  Act.  Part  211  ia 
amended  as  follows: 

PART  21 1-€URREirr  0000 
MANUFACniRMO  PRACTICE  FOR 
FINISHED  PHARMACCimCALS 

1.  Tha  authority  citation  fai  21 CFR 
Part  211  ia  revised  to  nad  as  followr 


:  Saca.  SHIn).  Sm,  902.  SM.  SOi, 

507. 701  (a  UAC  vi^  »M.  362.  aM>  aaa. 

357,  371):  21  CFR  5Ja  Ul. 

2.  Sactiaa  211132  ia  leviaed  to  lead  ■ 
foMowa: 


S  21 1.122 


(OTC) 


(a)  General.  The  Food  and  Drug 
Adminiatration  has  the  authority  under 
the  Federal  Food,  Dmg.  and  Cosmetic 
Act  (the  act)  to  establish  a  nnuorm 
national  requirement  for  tamper- 
resistant  packaging  of  OTC  drug 
products  that  wiH  improve  the  security 
of  OTC  drug  packaging  and  help  asatna 
the  safety  md  effacthwnaaa  of  OTC 
drag  prodads.  An  OTC  drug  product 
(except  a  derraatologicaL  danttfrice, 
insuUn.  or  throat  lowaga  prodoct)  for 
retail  sale  that  ia  not  packaged  in  a 
tamper-reaistant  package  or  that  is  not 
properly  labeled  und«  tfaia  sactiaa  ia 
adulterated  ander  sactiaa  501  ef  tka  act 
or  misbranded  under  section  502  of  the 
act  or  both. 

(b)  ftequiremeat  foe  tamtpec-resittaat 
package.  Each  manafacturar  and  packer 
who  packages  an  OTC  drug  product 


(except  a 

insulin,  or  throat  lozenge  product)  for 
■atail  aala  sImII  package  the  product  in  a 
t«nper-rasiatant  packaga.  ff  Ata  predaet 
is  acceaaiMa  to  tha  pobic  whOaheM  for 
sale.  A  laiiipar  raaialaiit  package  ia  owe 
having  one  or  ant*  iadleatora  or 
bairiars  toanCry  vsBicli«  ■  breacBaaar 
missing,  can  raaaomMy  be  axpaeted  fo 
provide  vieiUa  evidence  t»conaamers 
that  tampering  \i»9  occarred.  To  laduca 
the  likelihoed  ef  soccasafol  tampering 
and  to  teoaaaa  tha  MtsMleadt  that 
canamers  wS  djacavar  iff  a  prodoct  Ma 
been  tampered  with,  Am  paekage  ia 
requbed  to  be  dfotintti^e  by  daaigB  (e.g.. 
an  aeroaol  prodnet  contakiat  or  by  the 
use  of  one  or  nare  indicators  or  barriers 
to  en^  that  enpfoy  an  idenU^ing 
characteristic  (e.g..  a  pattern,  name. 
regiatefau  vanaBam,  roga.  ar  picavej. 
For  parpoaea  ef  dUs  section,  the  term 
"distinctive  by  design"  nwana  the 
packaging  cannot  be  dupHeated  with 
commonly  available  materiab  or 
through  eanunenly  avatfaMe  preceaaes. 
For  purpusaa  of  thia  secnon,  the  tern 
"aerosol  produef*  meana  a  product 
whidk  depends  apon  tfie  power  of  a 
Uquifiad  or  compresaad  gas  to  expel  the 
contents  nom  tiie  container.  A  tamper- 
resistant  packaga  nay  involve  an 
immediate-container  and  dosure  system 
or  secondary-container  or  carton  system 
or  any  combination  of  systems  intended 
te  provide  a  visnal  ind!catkm  of  package 
intcnrity.  The  tanper-resiatant  feature 
sfaafl  be  designed  to  and  shaft  remain 
intact  when  handled  in  a  reaaonable 
manner  daring  manufacture, 
distifeution.  and  retafl  display. 

(1)  For  two-piece,  hard  gelatin  capaule 
prodvcta  subject  to  Ins  requirement,  a 
minimum  of  two  tamper-reaistant 
packaging  features  is  required,  unless 
the  capsolaa  are  sealed  by  a  tamper- 
resistant  technoregy. 

(2)  For  aS  other  products  subject  to 
this  requirement,  inchiding  two-piece, 
hard  gelatin  capsulea  drat  are  seated  by 
a  tamper-resistant  technology,  a 
minimum  of  one  tamper-resistant  feature 
is  required. 

(c)  Labelmg.  Each  retail  package  of  an 
OTC  drug  product  covered  by  this 
section,  except  ammonia  inhalant  in 
cmshable  ^ss  ampules,  aerosol 
products  aa  defined  in  paragraph  (b)  of 
this  section,  or  containers  ol  compressed 
medical  ox3rgen,  is  required  to  bear  a 
statement  diat  is  praminently  placed  so 
that  consumers  are  alerted  te  the 
specific  tamper-reaiatant  feature  of  the 
package.  The  labeling  statement  is  also 
required  to  be  so  piaoed  that  it  will  be 
unaffected  if  the  tamper-resistant 
feature  ef  ^e  package  is  breached  or 
missing.  U  tha  tampar-resiatant  feature 


chosen  to  neat  tha  ■afataaaKat  in 
paragraph  (b)  of  this  section  ia  ana  thai 

uses  an  identifying  characteristic,  that 
characteristic  is  required  to  be  referred 
to  in  the  labeHng  statement.  For 
example,  the  labeling  statement  on  a 
bottle  with  a  shrink  band  could  say  "For 
your  protection,  this  bottle  has  an 
imprinted  seal  around  the  neck." 

(d)  Request  for  exemptions  ftvm 
packaging  and  tabefing  nquinments.  A 
manufacturer  or  packer  may  request  an 
ajianipticB  froaa  tfaa  packaging  and 
labeling  requirements  of  this  section.  A 
request  for  an  exemption  ia  required  to 
be  submitted  in  the  form  of  a  citizen 
petition  under  iia30  af  thia  chapter  and 
should  be  clearly  identifted  on  the 
envelope  as  a  "Request  far  Bxemptian 
from  Tamper-Resistant  Rule."  The 
petition  is  required  to  contain  the 
following: 

(1)  The  name  of  ttie  dnif  paedact  or,  ff 
tha  pethion  seeks  an  awnnitian  for  a 
drug  class,  tha  name  of  tha  drug  class, 
and  a  list  of  products  within  that  class. 

(2)  Tha  reasooa  that  tha  drug  product's 
compliance  with  the  taraper-raaiataiit 
packaging  or  labeBag  reqaireawnis  of 
this  sectioa  is  nnnecassaty  ar  camot  be 
achieved. 

(3)  A  description  of  alternative  stei>s 
that  are  available,  or  that  the  petitioner 
has  already  taken,  to  reduce  the 
likelihood  that  tha  product  or  drug  class 
win  be  the  subject  of  malicious 
adulteration. 

(4)  Other  information  juatifying  an 
exemption. 

(e)  07t7  dn^  products  subject  to 
approved  new  drug  appficotions. 
Holders  of  approved  new  drug 
appHcations  for  OTC  drug  products  are 
reqaired  under  1 314.70  of  this  diapter  to 
provide  the  agency  with  notification  of 
changes  in  padcaging  and  labeling  to 
comply  with  the  requirements  of  this 
section.  Changes  in  packaging  and 
labeling  required  by  this  regulation  may 
be  made  before  FDA  approval,  as 
provided  under  §  314.70(c)  of  this 
chapter.  Manufecturing  changes  by 
which  capsules  are  to  be  sealed  require 
prior  FDA  approval  under  S  314.70(b)  of 
this  chapter. 

(f)  Poison  Prevention  Packaging  Act 
of  1970.  This  sectioa  daaa  net  afiect  any 
requirements  for  "special  packaging"  as 
defined  under  S  310.3(1)  of  this  chapter 
and  required  under  the  Poison 
Prevention  Packaging  Act  of  lt70. 

(Information  cotlertion  mjuiiemeiits 
approved  by  the  Office  c^  Management  and 
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Budget  under  OMB  control  number  0910- 
0149) 

Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 

OlbR.BowMi, 

Secretary  of  Health  and  Human  Services. 

Dated:  January  18, 1960. 
(PR  Doc.  80-2409  FUed  2-1-89;  8:45  am] 
aaxaio  cooc  4ia»«Mi 


21  CFR  Parts  S56  and  558 

Anhnal  Drugs,  Feeds,  and  Retotad 
Products;  Maduramicin  Ammonium 

AOCNCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

•UMMARv:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  American 
Cyanamid  Co.  The  application  provides 
for  the  use  of  maduramicin  ammonium  1 
percent  Type  A  medicated  articles  to 
make  Type  C  medicated  feeds  for  the 
prevention  of  cocddiosis  in  broiler 
chickens. 

tfftcrm  DATE  February  2, 1988. 
ran  niRTHCR  iNramuTiON  contact: 
Diane  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20657,  301-443-4913. 
tupUMDiTARv  mramiATiON: 
American  Cyanamid  Co.,  Benlan  Ave.. 
Wayne,  N)  0747a  is  the  sponsor  of 
NADA  139-075  for  maduramicin 
ammonium  1  percent  Type  A  medicated 
articles  for  making  Type  C  medicated 
broiler  feeds.  The  Type  C  medicated 
feeds  are  for  broiler  chickens  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  acervulina,  E.  tenella,  E. 
brunetti,  E,  maxima,  E  necatrix,  and  E. 
mivati.  The  NADA  is  approved,  21  CFR 
558.4  is  amended,  and  new  21  CFR 
558.340  is  added  to  reflect  the  approval. 
Additionally,  the  tolerance  for  residues 
of  maduramicin  ammonium  in  the  edible 
tissues  of  chickens  is  established  in  21 
CFR  556.375. 

In  accordance  with  the  fi^edom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Bruich 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-02,  5600  Fishers 
Lane,  Rockville,  MD  20657,  fit>m  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 


this  sectioa  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjacta      i 

2lCFRPart556     ' 

Animal  drugs.  Foods,  Residues. 
2lCFRPart558     \ 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  oirugs  and  redelegated  to 
the  Center  for  Veterinary  Mec^cine, 
Parts  556  and  558  are  amended  as 
follows: 

PART  558-TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

1.  The  authority  dtation  for  21  CFR 
Part  556  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat  343-351  (21 
U.S.C  360b);  21  CFR  5.10  and  5.83. 

2.  New  8  55&375  is  added  to  read  as 

follows:  I 

§S56.a^S   Maduramicin  ammonium. 

A  tolerance  is  established  for  residues 
of  maduramicin  ammonium  in  chickens 
as  follows: 

(a)  A  tolerance  for  maduramicin 
ammonium  (marker  residue)  in  chickens 
is  0.38  parts  per  million  in  fat  (target 
tissue).  A  tolerance  refers  to  the 
concentration  of  marker  residues  in  the 
target  tissue  used  to  monitor  for  total 
drug  residues  in  the  target  animals. 

(b)  The  safe  concentrations  for  total 
maduramicin  ammonium  residues  in 
uncooked  edible  chicken  tissues  are: 
0.24  parts  per  million  in  muscle;  0.72 
parts  per  million  in  liven  0.48  parts  per 
million  in  skin;  and  0.48  parts  per  million 
in  fat  A  safe  concentration  refers  to  the 
total  residue  concentration  considered 
safe  in  edible  tissues. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Audiority:  Sec  512, 82  Stat  343-351  (21 
U.S.C  360b):  21  CFR  5.10  and  5.83. 

4.  Section  558.4  is  amended  in 
paragraph  (d)  in  the  table  entitled 
"Category  11"  by  alphabetically  adding  a 


new  entry  "Maduramicin  ammonium"  to 
read  as  follows: 

8556.4   Madteatadfaediypicatiooa. 


*           •           < 

(d)  •  *  * 

>         •         * 

Category  If 

Onig 

Assay 

imils.            TypeB 

cant'             (lOOx) 
TypaA 

• 

Maduramicin 

ammcMium. 

• 

•  •              • 

90-110    54.5g/ton 
(.006%). 

•  •                         m 

• 
80-120 

• 

■  Percent  o(  labetod  amount 

■  Vakies  given  represent  ranges  tor  eWier  Type  B 
or  Type  C  medicated  feeds.  For  those  drugs  tliat 
have  two  range  limts.  the  first  set  *  tor  a  Type  B 
medicated  teed  and  the  second  set  is  for  a  Type  C 
medicated  teed.  These  values  (ranges)  have  been 
assigned  in  order  to  provide  lor  the  possMity  of 
dilution  of  a  Type  B  medkated  feed  with  lotwer  assay 
limits  to  make  a  Type  C  medicated  feed. 


5.  New  S  558.340  is  added  to  read  as 
follows: 

§558.340    Maduramicin  ammonium. 

(a)  Approvals.  Type  A  medicated 
articles:  4.54  grams  per  pound  to  010042 
in  S  510.600(c)  of  this  chapter. 

(b)  Tolerances.  See  S  556.375  of  this 
chapter. 

(c)  Conditions  of  use.  (1)  Amount.  4.54 
to  5.45  grams  per  ton  (5  to  6  parts  per 
million)  (1  to  1.2  pounds  per  ton). 

(2)  Indications  for  use.  For  prevention 
of  cocddiosis  caused  by  Eimeria 
acervulina,  E  tenella.  E  brunetti,  E 
maxima,  E  necatrix,  andE  mivati. 

(3)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 
Do  not  feed  to  laying  hens.  Withdraw  5 
days  before  slaughter. 

Dated:  January  27, 1989. 
Gerald  B.  Guest 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc  89-2463  Filed  2-1-89:  &45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Offica  Of  Foreign  Assets  Control 

31  CFR  Parts  500  and  515 

Foreign  Assets  Control  Regulations 
and  Cuban  Assets  Control  Rsgutetions 

AGENCY:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
ACTIONS:  Final  rule;  amendmenta. 

•IIMMAnv:  This  nde  makes  three  sets  of 
parallel  amendments  to  the  Foreign 
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AMeU  Control  Regulations.  31 CFR  Part 
50a  and  the  Cuban  Assets  Coatrot 
Regulations.  31  CFR  Part  515 
(hereiiwflv  nfamd  t0  )«Mly  as  iw 
"Regulations"),  together  with 
conforming  amendtaients.  The  first  set  of 
amendments  terminates  restrictions  on 
the  importation  and  exportation  of 
publications  and  other  tangible 
infotmational  materials  to  bring  the 
Regulations  into  confonsity  with  section 
2502(a)  of  the  Omnibus  Ttade  and 
ConfMtitiveness  Act.  Pub.  L  No.  lOO- 
418. 102  StaL  1107  (the  "Trade  Act"). 
The  second  set  of  amendments  sets 
forth  the  Treasury  Department's  long- 
standing interpretation  that  the  existiBg 
general  licenses  unblocking  certain  trust 
and  estate  assets  held  by  U.S.  nationals 
apply  only  to  trusts  created  by  ^fi. 
donation,  or  bequest,  and  iwt  to  trusts 
such  as  "sinking  buds"  established  by 
issuers  of  securities.  The  third  set  of 
amendments  provides  for  the  issuance 
of  specific  licenees  unhtorkiiig  estate 
assets  of  deceased  designated  nationals 
under  certain  circumstances  to  heirs 
who  are  not  deaigBated  nationals.  A  set 
of  conforming  amendments  incidaatal  to 
the  trusts  and  estates  licensing 
amendments  provides,  in  |i  500.505  and 
515.506.  that  persons  who  have  never 
been  designated  nationals  of  an 
embargoed  country  and  who  are 
resident  in.  or  ergudsed  under  die  laws 
of.  the  United  States  or  the  authorized 
trade  territory  are  Bcemed  as 
"unblocked  nationals."  A  further  set  of 
confonning  provisions  smende  the 
definition  of  "authorized  trade  territory" 
in  SS  500.322  and  515.322  to  expressly 
include  Australia  uid  New  Zealand,  in 
accordance  with  kmg-stamiKng  Treasury 
pobcy. 

vncnvf  OATC  February  2. 1960. 

ran  PURTHCR  INranMATMM  COMTACn 

William  B.  Hoffman.  Chief  Counsel. 
OfTice  of  Foreign  Assets  Control. 
Department  of  the  Treasury. 
Washington.  DC  20220.  Tel.  (202)  376- 
0408. 

flUPVLCMlNTAiiv  mramsATiON:  Section 
2S02(a)(1)  of  the  Trade  Act  amends  the 
Trading  With  the  Enemy  Act  50  U.S.C 
App.  5(b)  (TWEA  •).  to  remove  the 
authority  of  the  President  to  regulate  or 
prohibit,  directly  or  indirectly,  the 
importation  froas  amy  coiaitry,  or  the 
exportation  to  any  country,  whether 
comnaercial  or  otherwise,  of 
inforraatianal  malirials  whieh  are  not 
otherwise  controlled  for  exports  for 
national  security  reasons  under  section 
5  of  the  Export  Administration  Act  of 
1979.  50  U.S.C  24ei-241«,  or  with 
respect  to  which  no  acts  are  prohibited 
by  Chapter  37  of  Title  18  of  the  United 


Stales  Code,  dealing  with  espionage  aad 
cenaorahip. 

FiasBdal  and  ether  transactions 
directly  Mlatad  to  the  physical 
importatjon  and  exyortatkio  of  tangible 
Informational  ■ateriab  aea  aathoriaed. 
Ttansactians  relatiag  to  1km 
disaeaiiBation  oi  infarmalfainal  sMterials 
are  alao  aathoriied.  s«eh  aa  oepyiag. 
dubbii^  and  tranalatiwg  Transactions 
relating  to  the  subataative  swhaMsment 
or  alteration  of  informational  materials, 
however,  remain  prohibited. 

Under  section  25<^a)t2)  of  the  Trade 
Act  the  new  limitation  on  the 
President's  authority  under  TWEA 
applies  to  existing  and  fatare  sanctions 
programs.  This  rule  makes  revisions  to 
the  Regulations  necessary  to  conform 
them  to  this  new  Rraitation  on 
Presidential  avdierity  under  TWEA. 

The  rule  also  revises  sections  500.524 
and  515.524  cf  the  Regulations,  wbidi 
are  identical  previsions  authorizing, 
among  other  things,  payment  of 
distributive  shares  of  principal  and 
interest  due  under  certain  blocked  trusts 
and  estates  of  io£Bnts  and  iBcempetanta 
to  unblocked  beneficiaries.  This  revisioB 
is  for  purposes  of  clarification  only, 
deemed  neceaaary  ba  the  wake  of  a  court 
deciaton.  Cue/Jbr  r.  Setntaty  of  ttim 
Treasury,  et  aL  Qv.  Action  No.  87-1811 
(S.D.  Fla..  March  16. 1966),  Bisconstruiag 
i  515.524  to  apply  to  a  sinking  fund 
estabUshed  by  the  Republic  of  Cuba. 
The  revision  sets  forth  the  Treasury 
Departmaot's  long-standing 
interpretation  that  ||  500.524  and 
515.524  apply  only  to  trusts  created  by 
gift,  donation,  or  bequest  and  not  to 
business  or  i?""""«»«^"'  trusts,  such  as 
sinking  funds  established  by  an  issuer  of 
securities.  The  latter  security 
arrangements  are  established  in  order  to 
ensure  the  availability  of  funds  to  pay 
off  installments  of  interest  or  principal 
as  the  securities  mature.  Treasury 
distinguishes  such  sinking  funds, 
intended  to  obtain  financing  for 
business  and  public  or  private 
commercial  activities,  from  trusts 
established  in  order  to  make  a  gift  of 
funds  or  other  assets  to  a  specific  person 
or  class  of  persons.  Thus,  under  the 
Treasury  Department's  long-standing 
interpretation  of  these  provisions, 
sinking  funds  and  other  similar 
arrangements  are  not  elgible  bir 
individual  unblockings  under  these 
general  licenses. 

Third,  diis  rule  modifies  current 
licensing  policy  regarding  blocked  estate 
assets  of  deceased  designated  natiooals. 
Formerly,  a  deeeaeed  destgnaled 
national  (/.e.  a  national  of  an  embargoed 
country  at  the  time  ef  his  death)  waa 

treated  as  retaining  an  interest  in  hie 


estate.  Tha  aetata  aaaets  samoiped 
bkicked.  therefore,  even  if  the  heirs 
were  not  designated  at  spodaQfy 
designated  BattoMis  and  ao  other  nexua 
to  the  designated  foreign  countey 
existed. 

Under  the  new  licensing  policy 
announced  in  this  rule,  specific  ncenaes 
will  be  issued  to  allow  the  unblocking  of 
estate  assets  of  deceased  designated 
nationals  under  circumstances  where 
the  following  conditiona  are  met:  (l)The 
assets  have  passed  by  intestate 
succession  or  by  testajaentary 
disposition;  (2)  the  heir  ia  a  pemaaattt 
resident  of  the  United  States  or  the 
authorised  tnde  territory  md  is  not  • 
specially  designated  national;  and  (^ 
the  heir  can  estabHsh  by  documentary 
evidence  the  deeth  of  the  decedent  and 
his  own  heirship  and  residence  hi  the 
United  States  or  the  authoilied  trade 
territory.  License  applications  to 
unMock  pmlieular  estate  aseets 
inherited  by  designated  netionals,  or  In 
which  an  unblocked  heir  and  a 
designated  national  share  in  undivided 
interest  wiH  be  denied.  Phrrisions 
already  in  effiect  authorizing  certain 
transactions  with  regard  to  blocked 
estates  wiH  continue  in  eflect  n  to  those 
assets  remainiiig  blocked  under  Ms 
rule. 

Since  the  Regulations  involve  a 
foreign,  affairs  function,  the  provisions  of 
the  Administrative  nncedure  Act  5 
U.S.C.  553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
particqiatioB.  and  delay  in  ^eetivo 
date,  are  inapplicable.  Dccaaae  ao 
notice  of  proposed  rulemaking  ia 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  5  U.S.C  801  ct  se?..  dees 
not  apply.  Becauae  the  Regulations  are 
issued  vrith  respect  to  a  foreign  affairs 
function  of  die  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17. 1S81.  dealing  with  Federal 
regulations. 

This  rule  is  being  issued  without  prior 
notice  and  public  procedure  pursuant  to 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  For  this  reason,  the 
collections  of  information  contained  in 
this  rule  have  been  reviewed  and, 
pending  receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  ("OMB")  ander 
control  number  1S05-0075. 

The  collections  of  infotmation  in  diis 
regulation  are  in  ||  500l557,  500.568, 
515.552,  and  515.666  of  lltle  31  of  the 
Code  of  Federal  Regulations. 
Submission  of  the  information  required 
under  these  sections  ia  aaceasaiy  in 
order  for  the  Office  of  FoeeigD  Asaete 
Coi]^ral  to  evaluate  the  SMritB  ef  a 
license  application  seeking  to  unblodt 
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frozen  estate  assets  of  decreased 
designated  nationals,  a  bBnsaction  that 
would  otherwise  be  prohibited  under  the 
Regulations.  The  likely  respoodeats  are 
individuals. 

The  estimated  total  annual  reporting 
burden  is  500  hours.  The  estimated 
average  annual  burden  hours  per 
respondent  is  five  hours.  The  estimated 
number  of  respondents  is  100. 
Comments  concerning  the  collection  of 
information  and  the  accuracy  of  this 
burden  estimate,  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs,  attention:  Desk 
Officer  for  the  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  or  the  Paperwork  Reduction 
Project  (1505-0075),  of  the  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  with  copies  to  the  Office  of 
Information  Resources  Management 
Department  of  the  Treasury,  15th  ft 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Such  comments 
should  bie  submitted  by  April  3, 1989. 

List  of  Subjects  in  31  CFR  Parts  500  and 
515 

Australia,  Cambodia,  Cuba,  Exports, 
Foreign  Assets  Control,  Imports, 
Informational  materials.  New  Zealand, 
North  Korea,  Publications,  Securities, 
Trusts  and  Estates,  Vietnam. 

For  the  reasons  set  forth  in  the 
preamble.  Title  31,  Chapter  V  of  the 
Code  of  Federal  Regulations,  is  amended 
as  follows. 

31  CFR  Part  500  is  amended  as  set 
forth  below: 

PART  S0»-fOREiGN  ASSETS 
CONTnOL  REQULATIONS 

1.  The  authority  citation  for  Part  500 
continues  to  read  as  follows: 

AiMhority:  90  U.S.C  App.  5(b).  aa  amended: 
E.O.  9193.  7  FR  SaOS,  3  CFR  1938-1943  Cum. 
Supp..  p.  1174:  EO.  9069. 13  FR  4aBl.  3  CFR 
1943-1946  Comp.,  p.  74& 

Subpwt  B— ProMbfflont 

2.  Section  500.206  is  added  to  read  as 
follows: 


(a)  The  importation  from  any  country, 
and  the  exportation  to  any  countiy, 
whether  commercial  or  otherwise,  of 
informational  materials,  as  defined  in 

S  500.332,  are  exempt  from  the 
prohibitions  and  regulations  of  this  part 

(b)  All  transactions  of  common 
carriers  incident  to  the  importation  or 
exportation  of  mail  or  informational 
materials  between  the  United  States  and 
any  foreign  country  designated  under 


S  500.201  ace  exempt  from  the 
prohibitions  and  rtqgulations  of  this  part 

(c)  This  section  does  not  authorize 
transactions  related  to  informational 
materials  not  folly  created  and  in 
existence  at  Ae  date  of  the  transaction, 
or  to  the  substantive  or  artistic 
alteration  or  enhancement  of 
informational  materials,  or  to  the 
provision  of  marketing  and  business 
consulting  services  by  a  person  subject 
to  the  jurisdiction  of  the  United  States. 
Such  prohibited  transactions  include, 
without  limitation,  payment  of  advaiices 
for  informational  materials  not  yet 
created  and  completed,  provision  of 
services  to  market,  produce  or  co- 
produce,  create  or  assist  in  the  creation 
of  informational  materials,  and  payment 
or  royalties  to  a  designated  national 
with  respect  to  income  received  for 
enhancements  or  alterations  made  by 
persons  subject  to  the  jurisdiction  of  the 
United  States  to  informational  materials 
imported  from  a  designated  national. 

(d)  This  section  does  not  authorize  ~ 
transactions  incident  to  the  exportation 
of  restricted  technical  data  as  defined  in 
§  799  of  the  Export  Administration 
Regulations,  15  CFR  Parts  768-799,  or  to 
the  exportation  of  goods  for  use  in  the 
transmission  of  any  data.  The 
exportation  of  such  goods  to  designated 
foreign  cotmtries  is  prohibited,  as 
provided  in  9  500.201  of  this  part  and 

S  785.1  of  the  Export  Adminiatration 
Regulations.  | 

Example  #7;  A  U.S.  publisher  ships  500 
copies  of  a  Ixwk  to  Vietnam  directly  from 
San  Francisco  aboard  a  ciiartered  aircraft 
and  receives  payment  by  means  of  a  letter  of 
credit  issued  by  a  Vietnamese  bank  and 
confirmed  by  an  American  bank.  These  are 
permissible  transactions  under  this  section. 

Example  #Z-  A  Vietnamese  party  exports  a 
single  master  copy  of  a  Vietnamese  motion 
picture  to  a  U.S.  party  and  licenses  the  U.S. 
party  to  duplicate,  distribute,  show  and 
exploit  in  the  United  States  the  Vietnamese 
Tilm  in  any  medium,  including  home  video 
distributioa  for  five  years,  with  tlie 
Vietnamese  party  receiving  40X  of  the  net 
income.  All  transactions  relating  to  tlie 
activities  described  in  this  example  are 
authorized  under  this  section  or  {  500.550. 

Example  *3:  A  U.S.  recording  company 
proposes  to  contract  with  a  Viemamese 
musician  to  ovate  certain  masical 
compositions,  and  to  advance  royalties  of 
$10,060  to  the  musician.  The  muaic  written  in 
Viemam  is  to  be  recorded  in  a  studio  tlial  the 
recording  company  owns  in  the  Bahamaa. 
These  are  all  prohibited  transactions.  The 
U.S.  party  is  prohibited  under  i  500201  from 
contracting  for  tlie  Vietnamese  musician's 
services,  from  transferring  SlO.000  to  Vietnam 
to  pay  for  those  services,  and  from  providing 
the  Vietnamese  «rilh  pradudieB  services 
through  tin  ase  of  id  stedfo  in  the  Bakamas. 
No  informaliaBai  materials  an  in  being  at  the 
time  of  these  propaacd  transaetioBS. 
However,  the  U.S.  recording  company  may 


contract  to  purchase  and  import  preexisting 
recordings  by  the  Vietnamese  musician,  or  to 
copy  the  recordings  in  the  United  Slates  and 
pay  negotiated  royalties  to  Vietnam  under 
tins  section  or  {  500.550. 

Example  #4;  A  Vietnamese  party  enters 
into  a  subpublication  agreement  licensing  a 
U.S.  party  to  print  and  publish  copies  of  a 
musical  composition  and  to  sub-license  rights 
of  public  performance,  adaptation,  and 
arrangement  of  the  musical  composition,  with 
payment  to  be  a  percentage  of  income 
received.  All  transactions  related  to  the 
activities  described  in  this  example  are 
authorized  under  ttiis  section  and  {  500.550, 
except  for  synchronization,  adaption,  and 
arrangement  winch  constitute  artistic 
enhancement  of  the  Vietnamese  composition. 
Payment  to  the  Vietnamese  party  may  not 
reflect  income  received  as  a  result  of  these 
enhancements. 

Subpart  C—Gonoral  DeflnMons 

S500.307   [Amendad] 

3.  Section  500.307  is  amended  by 
adding  the  phrase  "pursuant  to 

S  500.505"  after  "Any  person 
licensed  •  *  •  ." 

4.  Paragraph  (a)(3)  of  $500,322  is 
revised  to  read  as  followrs: 


500.322    Auttwrizad 
■OftK 


(a)   *  *  * 

(3)  Australia  and  Oceania,  including 
Indonesia,  New  Zealand,  and  the 
Hiilippines; 

5.  Section  500.332  is  added  to  read  as 
follows: 

S  S00.332    hitoi  Hiattonal  matoiisla. 

(a)  For  purposes  of  this  part  the  lenn 
"informational  materials"  means 
information  recorded  in  tangible  form. 
i.e.,  publications,  films,  posters, 
phonograph  records,  photographs, 
microfilms,  microfiche,  tapes,  and  other  - 
tangible  informational  articles. 

(b)  The  term  "informational 
materials"  does  not  include: 

(1)  Items  that  are  controlled  for  export 
under  section  5  of  the  Export 
Administration  Act  of  1979,  or  with 
respect  to  whidi  acts  are  prohibited  by 
chapter  37  of  tide  18  of  tiie  United  States 
Code;  and 

(2)  Intangible  items,  such  as 
telecommunications  transmissiens. 

Subpart  O—tntorprotaUana 

§500.407    (Amandodl 

6.  Section  500.407  is  amended  by 
adding  the  words  ",  and  {  500.566  which 
authorizes  the  unblocking  by  specific 
license  ef  estate  assets  to  certain  heirs 
under  certain  circumstances."  to  the  end 
of  the  last  sentence. 
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and  SlaleiiMfila  Of  LloefMinQ  PoHoy 

7.  Section  50aS06  U  amended  by 
redesignating  existing  yaragrapha  (a)  (1) 
and  (2)  aa  paragraphs  (a)  (2)  and  (3)  and 
by  adding  a  new  paragraph  (a)(1)  to 
read  as  foUowt: 

f  BOOim   Certain  persona  unblocked* 

(e)  •  •  • 

(1)  Any  person  resident  in.  or 
organized  under  the  laws  of  a 
luriadiction  in,  the  United  States  or  the 
authorised  trade  territory  who  or  which 
has  never  been  a  designated  national: 

8.  Section  5(L523  is  amended  by 
adding  a  new  paragraph  (a)(4),  and 
concluding  text  to  paragraph  (a),  and  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

fSOOSas  TlrenaaclienalneMenHelhe 


I  #^  tf^^tf^^i^^Mfts' 


(a)  •  •  * 


(4)  Any  transfer  of  title  pursuant  to  a 
valid  testamentary  disposition. 
This  paragraph  does  not  authorize  any 
unblocking  or  distribution  of  estate 
assets  to  a  designated  nationaL 

(b)  •  *  • 

*       •       •       *       * 

(3)  The  assets  are  unblocked  under  a 
speciflc  Ucense  issued  pursuant  to 
{500.566. 

9.  Paragraph  (a)  of  f  500.524  is  revised 
to  read  as  follows,  and  a  new  paragraph 
(d)  is  added: 

S  500.S24   Payment  from,  and  banaectiona 
■1  w  aonMnirwioii  oi,  can—i  mwii  ano 


(a)  Any  bank  or  trust  company 
incorporated  under  the  laws  of  the 
United  States,  or  of  any  State,  territory, 
possession,  or  district  of  the  United 
States,  or  any  private  bank  subject  to 
supervision  and  examination  imder  the 
banking  laws  of  any  State  of  the  United 
States,  acting  as  trustee  of  a  trust 
created  by  gift,  donation  or  bequest  and 
administered  in  the  United  States,  or  as 
iegal  representative  of  an  estate  of  cm 
infant  or  incompetent  administered  in 
tiie  United  States,  in  which  trust  or 
estate  one  or  more  persons  who  are 
designated  nationals  have  an  interest, 
beneficial  or  otherwise,  or  are  co- 
trustees or  co-representatives,  is  hereby 
authorized  to  engage  in  the  following 
transactions: 
*        •        *        •        • 

(d)  The  application  of  this  section  to 
trusts  is  limited  to  trusts  established  by 
gift  donation,  or  bequest  from 
individuals  or  entities  to  benefit  specific 
heirs,  charitable  causes,  and  similar 


beneficiaries.  This  section  does  not 
apply  to  trusts  established  for  business 
or  ooBunerdal  purposes,  such  as  sinking 
funds  establislMd  by  an  insurer  of 
securities  in  order  to  secure  payment  of 
interest  or  principal  due  on  audi 
securities. 

la  Section  500J12S  is  amended  by 
removing  the  word  "limited"  from  the 
first  sentence  of  paragraph  (b)  and  by 
adding  ",  i  SOasee,"  after  "i  500.523". 

Appendix  to  §8I»JM    ptanoved} 

11.  The  Appendix  to  1 500.536  is 

removed. 

12.  Section  500.550  is  revised  to  read 
as  follows: 


1500960    Ti 


ivmaaiD 


(a)  All  financial  and  othet 
transactions  directly  incident  to  the 
physical  importation  or  exportation  of 
informational  materiala  are  authorized. 

(b)  Transactions  relating  to  the 
dissemination  of  informational  materials 
are  authorized,  including  remittance  of 
royalties  paid  for  informational 
materials  that  are  reproduced, 
translated,  subtitled,  or  dubbed.  This 
section  does  not  authorize  the 
remittance  of  royalties  or  other 
payments  relating  to  works  not  yet  in 
being,  or  for  marketing  and  business 
consulting  services,  or  artistic  or  other 
substantive  alteration  or  enhancements 
to  informational  materials,  as  provided 
in  1 50a206(c). 

13.  Section  500.557  is  revised  to  read 
as  follows: 

S  500.557   Proceeda  of  kiaurance  polciee. 

(a)  Specific  licenses  are  issued 
authorizing  payment  of  the  proceeds  of 
blocked  life  insurance  policies  issued  on 
the  life  of  a  North  Korean,  North 
Vietnamese,  Cambodian,  or  South 
Vietnamese  national  who  died  in  one  of 
those  countries  after  the  applicable 
effective  date  to  certain  beneficiaries 
licensed  a1  unblocked  nationals 
pursuant  to  \  500.505,  as  follows: 

(1)  The  applicant  is  a  permanent 
resident  of  the  United  States  or  the 
authorized  trade  territory  and  is  not  a 
specially  designated  national;  and 

(2)  No  interest  on  the  part  of  a 
designated  national  not  Ucensed  as  an 
unblocked  national  exists  in  that  portion 
of  the  funds  to  which  the  applicant  is 
entitied. 

(b)  Applications  for  specific  licenses 
under  this  section  must  include  all  of  the 
following  information: 

(1)  Proof  of  permanent  residence  in 
the  United  States  or  the  authorized  trade 
territory,  to  be  established  by  the 
submission  of  documentation  issued  by 


relevant  government  authorities  that 
must  include  at  least  two  of  the 
following  documents:  (i)  passport  (H) 
voter  registration  card;  (iii)  permanent 
resident  alien  card;  or  (iv)  national 
identity  card.  Other  documents  tending 
to  show  residency,  such  as  income  tax 
returns,  may  also  be  submitted  in 
support  of  government  doctuientation, 
but  will  not  suffice  in  and  of  themselves: 
and 

(2)  Proof  fA  entitlement  under  the 
insurance  policy  to  be  established  by  a 
copy  of  the  policy  and  an  affidavit  from 
an  appropriate  officer  of  a  recognized 
insurance  company  acknowledging  the 
legitimacy  of  the  beneficiary's  claim  and 
the  amoimt  of  the  payment 

(c)  Any  dociunent  provided  pursuant 
to  this  section  that  ia  not  written  in  the 
E^oglish  langtiage  must  be  accompanied 
by  a  translation  into  English,  as  well  as 
a  certification  by  the  translator  that  he 
is  not  an  interested  party  to  the 
proceeding,  is  qualified  to  make  the 
translation,  and  has  made  an  accurate 
translation  of  the  document  in  question. 


(S00J62   (Removed and reeervedl 

14.  Section  500.562  is  removed  and 
reserved. 

15.  Section  500.563  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  as  (b),  (d) 
as  (c)  and  (e)  as  (d),  and  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

I500J6S   Certain tranaacdonsbwident to 
travel  to  and  bi  North  Koraa,  North  or  South 
Vietnam,  or  Cembodta, 

(a)  •  *  * 

(3)  The  purchase  in  any  foreign 
country  designated  under  \  500.201  of 
this  part,  and  importation  as 
accompanied  baggage,  of  merchandise 
with  a  foreign  market  value  not  to 
exceed  $100  per  person  for  personal  use 
only.  Such  merchandise  may  not  be 
resold.  This  authorization  may  be  used 
only  once  in  every  six  consecutive 
months.  As  provided  in  §  500.206  of  this 
part,  informational  materials  are  exempt 
fix>m  this  restriction. 
•       *       •       •       • 

16.  Section  500.568  is  added  to  read  aa 
follows: 


S500J68    U.S. 


of  l)locl(ed 


(a)  Specific  licenses  may  be  issued 
unblocking  the  net  pro  rata  shares  of 
certain  heirs  of  designated  nationals  in 
U.S.-located  estate  assets,  after 
deducting  the  total  debt  due  creditors 
for  claims  that  accrued  prior  to  the 
effective  date,  in  cases  where  all  of  the 
following  conditions  are  met 


"^ 
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(1)  The  applicant  is  a  permanent 
resident  of  the  United  States  or  the 
authorized  trade  territory  and  is  not  a 
specially  designated  national;  and 

(2)  No  interest  on  the  part  of  a 
designated  national  not  licensed  as  an 
unblocked  national  pursuant  to  \  500.505 
exists  in  that  portion  of  the  assets  to 
which  the  applicant  is  entitled. 

(b)  Applications  for  specific  licenses 
under  this  section  must  include  all  of  the 
following  information: 

(1)  Proof  of  permanent  residence  in 
the  United  States  or  the  authorized  trade 
territory,  to  be  established  by  the 
submission  of  documentation  issued  by 
relevant  government  authorities  that 
must  include  at  least  two  of  the 
following  documents:  (i)  passport  (ii) 
voter  registration  card;  (iii)  permanent 
resident  alien  card;  or  (iv)  national 
identity  card.  Other  documents  tending 
to  show  residency,  such  as  income  tax 
returns,  may  also  be  submitted  in 
support  of  government  documentation, 
but  will  not  suffice  in  and  of  themselves; 

(2)  Proof  of  death  of  the  designated 
national  to  be  established  by  a  death 
certificate; 

(3)  Proof  of  heirship,  to  be  established 
by  a  copy  of  the  decedent's  duly 
executed  will  certified  by  a  probate 
court,  a  court  decree  determining  the 
heirs,  or,  failing  the  availability  of  such 
documents,  copies  of  certificates 
establishing  the  relationship  of  the  heir 
to  the  deceased,  e.g.,  birth  or  marriage 
certificates;  and 

(4)  A  description  of  die  assets 
involved,  including  interest  due  on 
blocked  funds  since  April  1, 1979,  the 
name  and  address  of  the  institution  in 
which  the  assets  are  held,  the  account  or 
safe  deposit  box  number,  the  name  in 
which  the  assets  are  held  and  a 
statement  of  all  known  encumbrances  or 
claims  against  them. 

(c)  Any  document  provided  pursuant 
to  this  section  that  is  not  writien  in  the 
English  language  must  be  accompanied 
by  a  translation  into  English,  as  well  as 
a  certification  by  the  translator  that  he 
is  not  an  interested  party  to  the 
proceeding,  is  qualified  to  make  the 
translation,  and  has  made  an  accurate 
translation  of  the  document  in  question. 

31  CFR  Part  515  is  amended  as  set 
forth  below: 

PART  515-CUBAN  ASSETS  CONTROL 
REGULATIONS 

1.  The  authority  citation  for  Part  515 
continues  to  read  as  follows: 

Authority:  50  U.S.C  App.  5(b).  as  amended: 
22  U.S.C.  2370(a):  Proc.  3447.  27  FR  1085,  3 
CFR  195»-lfl83  Comp.  p.  157:  E.O.  9193.  7  FR 
5205.  3  CFR  1838-1943  Cum.  Supp.  p.  1174; 
EO.  8989. 13  FR  4891.  3  CFR  1943-1948  Comp. 
p.  748. 


Subpart  B—ProhibMoiM 

2.  Section  515.206  is  added  to  read  as 
follows: 

S  515.206    Exawptton  d  brtomwdoiiat 
matartala. 

(a)  The  im|>ortation  from  any  country, 
and  the  exportation  to  any  country, 
whether  commercial  or  otherwise,  of 
informational  oraterials,  as  defined  in 

S  515.332,  are  exempt  from  the 
prohibitions  and  regulations  of  this  part. 

(b)  All  transactions  of  common 
carriers  incident  to  the  importation  or 
exportation  of  mail  or  informational 
materials  between  the  United  States  and 
any  fore^  country  designated  under 

S  515.201  are  exempt  from  tiie 
prohibitions  and  regulations  of  this  part 

(c)  This  section  does  not  auttiorize 
transactions  related  to  informational 
materials  not  fully  created  and  in 
existence  at  the  date  of  the  transaction, 
or  to  the  substantive  or  artistic 
alteration  or  enhancement  of 
informational  materials,  or  to  the 
provision  of  marketing  and  business 
consulting  services  by  a  person  subject 
to  the  jurisdiction  of  the  United  States. 
Such  prohibited  transactions  include, 
without  limitation,  payment  of  advances 
for  informational  materials  not  yet 
created  and  completed,  provision  of 
services  to  market  produce  or  co- 
produce,  create  or  assist  in  the  creation 
of  informational  materials,  and  payment 
of  royalties  to  a  designated  national 
with  respect  to  income  received  for 
enhancements  or  alterations  made  by 
persons  subject  to  the  jurisdiction  of  the 
United  States  to  informational  materials 
imported  from  a  designated  national. 

(d)  This  section  does  not  authorize 
transactions  incident  to  the  transmission 
of  restricted  technical  data  as  defined  in 
section  779  of  the  Export  Administration 
Regulations.  15  CFR  Parts  768-799,  or  to 
the  exportation  of  goods  for  use  in  the 
transmission  of  any  data.  The 
exportation  of  such  goods  to  designated 
foreign  countries  is  prohibited,  as 
provided  in  §  515.201  of  this  part  and 

§  785.1  of  the  Export  Administration 
Regulations. 

(e)  This  section  does  not  authorize 
transactions  related  to  travel  to  Cuba 
when  such  travel  is  not  otherwise 
authorized  under  {  515.560  or  by  specific 
license. 

Example  #7;  A  U.S.  publisher  ship«  500 
-copies  of  a  book  to  Cuba  directly  from  Miami 
aboard  a  chartered  aircraft,  and  receives 
payment  by  means  of  a  letter  of  credit  issued 
by  a  Cuban  bank  and  confirmed  by  an 
American  bank.  These  are  permissible 
transactions  under  this  section. 

Example  *Z-  A  Cuban  party  exports  a 
single  master  copy  of  a  Cuban  motioL  picture 
to  a  U.S.  party  and  licenses  the  U.S.  party  to 


duplicate,  distribute,  show  and  exploit  in  the 
United  States  the  Cuban  Him  in  any  medium, 
including  home  video  di«tribution.  for  Tive 
years,  with  the  Cuban  party  receiving  40%  of 
the  net  income.  All  transactions  relating  to 
the  activities  described  in  this  example  are 
authorized  under  this  section  or  f  515.550. 

Example  *3:  A  U.S.  recording  company 
proposes  to  contract  with  a  Cuttan  musician 
to  create  certain  musical  compositions,  and 
to  advance  royalties  of  Si 0.000  to  the 
musician.  The  music  written  in  Cuba  is  to  be 
recorded  in  a  studio  that  the  recording 
company  owns  in  the  Baliamas.  These  are  all 
prohibited  transactions.  The  U.S.  party  is 
prohibited  under  S  515.201  from  contracting 
for  the  Cuban  musician's  services,  from 
transferring  $10,000  to  Cuba  to  pay  for  those 
services,  and  from  providing  ti>e  Cuban  with 
production  services  through  the  use  of  its 
studio  in  the  Bahamas.  No  informational 
materials  are  in  being  at  the  time  of  these 
proposed  transactions.  However,  the  U.S. 
recording  company  may  contract  to  purchase 
and  import  preexisting  recordings  by  the 
Cuban  musician,  or  to  copy  the  recordings  in 
the  United  States  and  pay  negotiated 
royalties  to  Cuba  under  this  section  or 
{  515.550. 

Example  #4;  A  Cuban  party  enters  into  a 
subpublication  agreement  licensing  a  U.S. 
party  to  print  and  publish  copies  of  a  musicial 
composition  and  to  sub-license  rights  of 
public  performance,  adaptation,  and 
arrangement  of  the  musical  composition,  with 
payment  to  be  a  percentage  of  income 
received.  All  transactions  related  to  the 
activities  described  in  this  example  are    ' 
authorized  under  this  section  and  I  515.550. 
except  for  synchronization,  adaptation,  and 
arrangement,  which  constitute  artistic 
enhancement  of  the  Cuban  composition. 
Payment  to  the  Cuban  party  may  not  reflect 
income  received  as  a  result  of  these 
enhancements. 

Subpart  C— General  Definitioiia 

§515.307    [Amtnded] 

3.  Section  515.307  is  amended  by 

adding  the  phrase  "pursuant  to 

§  515.505"  after  "Any  person  licensed 
*  *  *  „ 

4.  Paragraph  (a)(3]  of  S  515.322  is 
revised  to  read  as  follows: 

§515.322    Authorized  trad*  larrftory; 
ineml>er  of  the  autttortzed  trade  territory. 

(a)  *  *  • 

***** 

(3)  Australia  and  Oceania,  including 
Indonesia,  New  Zealand,  and  the 
Philippines; 

***** 

5.  Section  515.332  is  added  to  read  as   ' 
follows: 

§515.332    Infonnational  matartala. 

(a)  For  purposes  of  this  part,  the  term 
"informational  materials"  means: 

(1)  Publications,  films,  posters, 
phonograph  records,  photographs, 
microfilms,  microfiche,  tapes,  and  other 


8234  Fedanl  Ragbter  /  Vol.  54.  Na  21  /  Thursday,  February  2.  1969  /  Rules  and  Regulations 


informational  articles,  including  tangible 
items  described  in  the  following: 

(2)  15  CFR  799.1.  Control  List.  Group  5, 
CL  No.  75991:  microfilm  that  reproduces 
the  content  of  certain  publications,  and 
similar  materials; 

(3)  15  CFR  799.1,  Control  List,  Group  9, 
CL  No.  78991:  certian  publications  and 
related  materials;  and 

(4)  15  CFR  779.3.  General  License 
GTDA.  technical  data  available  to  all 
destinations; 

(b)  The  term  "informational 
materials"  does  not  include: 

(1)  Items  that  are  controlled  for  export 
under  1 5  of  the  Export  Administration 
Act  of  1979,  or  with  respect  to  which 
acts  are  prohibited  by  chapter  37  of  title 
18  of  the  United  States  Code;  and 

(2)  Intangible  items  such  as 
telecommunications  transmissions. 


iS1&824 

In  tlw  adminialrallon  of .  MTtain  IriHts  and 


8S1S.407    lAnwndsdl 

6.  Section  515.407  is  amended  by 
adding  the  words  ",  and  {  515.568  which 
authorizes  the  unblocking  by  specific 
license  of  estate  assets  to  certain  heirs 
under  certain  circumstances."  to  the  end 
of  the  last  sentence. 


Subpart  E— Uc<n— ,  Authoriiationa, 

MM  SUMflMnU  Of  UCanWng  I'ONCy 

7.  Section  515.506  is  amended  by 
redesignating  existing  paragraphs  (a)  (1) 
and  (2)  as  paragraphs  (a)  (2)  and  (3)  and 
by  adding  a  new  paragraph  (a)(l]  to 
read  as  follows: 

{  S1S.S05    Csftain  psrsons  unbiockwL 

(a)  *  •  * 

(1)  Any  person  resident  in,  or 
organized  under  the  laws  of  a 
jurisdiction  in.  the  United  States  or  the 
authorized  trade  territory  who  or  which 
has  never  been  a  designated  national; 
***** 

8.  Section  515.523  is  amended  by 
adding  a  new  paragraph  (a)(4),  and 
concluding  text  to  paragraph  (a),  and  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

{S1&S23    Transactions  Incident  to  ttw 

IOf( 


(a)  *  •  * 

(4)  Any  transfer  of  tide  pursuant  to  a 
valid  testamentary  disposition. 
This  paragraph  does  not  authorize  any 
unblocking  or  distribution  of  estate 
assets  to  a  designated  national. 

(b)  •  *  • 

(3)  The  assets  are  unblocked  under  a 
specific  license  issued  pursuant  to 
section  515.568. 

9.  Paragraph  (a)  of  i  515.524  is  revised 
to  read  as  follows,  and  a  new  paragraph 
(d)  is  added: 


(a)  Any  bank  or  trust  company 
incorporated  under  the  laws  of  die 
United  States,  or  of  any  State,  territory, 
possession,  or  district  of  the  United 
States,  or  any  private  bank  subiect  to 
supervision  and  examination  under  the 
banking  laws  of  any  State  of  the  United 
States,  acting  as  trustee  of  a  trust 
created  by  ^t  donation  or  bequest  and 
administered  in  the  United  States,  or  as 
legal  representative  of  an  estate  of  an 
infant  or  incompetent  administered  in 
the  United  States,  in  which  trust  or 
estate  one  or  more  persons  who  are 
designated  nationals  have  an  interest, 
beneficial  or  otherwise,  or  are  co- 
trustees or  co-representatives,  is  hereby 
authorized  to  engage  in  the  following 
transactions: 


(d)  The  application  of  this  section  to 
trusts  is  limited  to  trusts  established  by 
gift  donation,  or  bequest  from 
individuals  or  entities  to  benefit  specific 
heirs,  charitable  causes,  and  similar 
beneficiaries.  This  section  does  not 
apply  to  trusts  established  for  business 
or  commercial  purposes,  such  as  sinking 
funds  estabUshed  by  an  issuer  of 
securities  in  order  to  secure  payment  of 
interest  or  principal  due  on  such 
securities. 

S51&52S    [AnwndMl] 

10.  Section  515.525  is  amended  by 
removing  the  word  "limited"  from  the 
first  sentence  of  paragraph  (b)  and  by 
adding  ",  S  515.568,"  after  "5  515.523". 

Appendix  to  §  51&5M    [Removed] 

11.  The  Appendix  to  {  515.536  is 
removed. 

12.  Section  515.546  is  revised  to  read 
as  follows: 

{51&54S    Transactions  related  to 


(a)  All  financial  and  other 
transactions  direcUy  incident  to  the 
physical  importation  or  exportation  of 
informational  materials  are  authorized. 

(b)  Transactions  relating  to  the 
dissemination  of  informational  materials 
are  authorized,  including  remittance  of 
royalties  paid  for  informational 
materials  that  are  reproduced, 
translated,  subtitled,  or  dubbed.  This 
section  does  not  authorize  the 
remittance  of  royalties  or  other 
payments  relating  to  works  not  yet  in 
being,  or  for  marketing  and  business 
consulting  services,  or  artistic  or  other 
substantive  alteration  or  enhancements 
to  informational  materials,  as  provided 
in  i  515.206(c). 


951S.546   (Removed  and  reserved) 

13.  Section  515.546  is  removed  and 
reserved. 


9515,550 

14.  Section  515.550  is  removed  and 
reserved. 

15.  Section  515.551  is  amended  by 
removing  the  third  sentence  and  revising 
the  second  sentence  of  paragraph  (a)(3) 
to  read  as  follows: 

951&551    Joint  bank  accounts. 

(a)  *  *  * 

(3)  •  *  •  However,  if  50  percent  of  the 
account  has  been  unblocked  under  that 
policy,  and  the  spouse  who  is  the 
blocked  Cuban  national  subsequently 
dies,  the  surviving  spouse  may  oe 
entitled  to  a  license  unblocking  the 
remainder  of  the  assets  under  S  515.568. 

16.  Section  515.552  is  revised  to  read 
as  follows: 

$515,552    Proceeds  Of  Insurance  poldes. 

(a)  Specific  licenses  are  issued 
authorizing  payment  of  the  proceeds  of 
blocked  life  insurance  policies  issued  on 
the  life  of  a  Cuban  national  who  died  in 
Cuba  after  July  8, 1963,  to  certain 
beneficiaries  licensed  as  unblocked 
nationals  pursuant  to  §  515.505,  as 
follows: 

(1)  The  applicant  is  a  permanent 
resident  of  the  United  States  or  the 
authorized  trade  territory  and  is  not  a 
specially  designated  national;  and  • 

(2)  No  interest  on  the  part  of  a  i 
designated  national  not  licensed  as  an       ' 
unblocked  national  exists  in  that  portion 
of  the  funds  to  which  the  applicant  is 
entitled. 

(b)  Applications  for  specific  licenses 
under  this  section  must  include  all  of  the 
following  information: 

(1)  Proof  of  permanent  residence  in 
the  United  States  or  the  authorized  trade 
territory,  to  be  established  by  the 
submission  of  documentation  issued  by 
relevant  government  authorities  that 
must  include  at  least  two  of  the 
following  documents:  (i)  Passport;  (ii) 
voter  registration  card;  (iii)  permanent 
resident  alien  card;  or  (iv)  national 
identity  card.  Other  documents  tending 
to  show  residency,  such  as  income  tax 
returns,  may  also  be  submitted  in 
support  of  government  documentation, 
but  will  not  suffice  in  and  of  themselves; 

(2)  Proof  of  entitlement  under  the 
insurance  policy  to  be  established  by  a 
copy  of  the  policy  and  an  affidavit  from 
an  appropriate  officer  of  a  recognized 
insurance  company  acknowledging  the 
legitimacy  of  the  beneficiary's  claim  and 
the  amount  of  the  payment;  and 
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(c)  Any  document  provided  pursuant 
to  this  section  that  is  not  written  in  the 
English  language  must  be  accompanied 
by  a  translation  into  English,  as  well  as 
a  certification  by  the  translator  that  he 
is  not  an  interested  party  to  the 
proceeding,  is  qualified  to  make  the 
translation,  and  has  made  an  accurate 
translation  of  the  document  hi  question. 

17.  Paragraphs  (c)  (3)  and  (5)  of 

{  515.560  are  revised  to  read  as  follows, 
and  paragraph  (e)  of  §  515.560  is 
removed  and  reserved: 

{515.560    Certain  traneectione  Incident  to 
travel  to  and  srttMn  Cuba. 
*        •        •        •       • 

(c)  •  •  • 

(3)  The  purchase  in  Cuba,  and 
importation  as  accompanied  baggage,  of 
merchandise  with  a  foreign  market 
value  not  to  exceed  $100  per  person  for 
personal  use  only.  Such  merchandise 
may  not  be  resold.  This  authorization 
may  be  used  only  once  in  every  six 
consecutive  months.  As  provided  in 
8  515.206  of  this  part,  informational 
materials  are  exempt  fixim  this 
restriction. 

(5)  All  transactions  concerning 
aircraft  or  vessels  incidental  to  their 
nonscheduled  flights  or  voyages  to, 
bom,  or  within  Cuba.  This  paragraph 
does  not  authorize  the  carriage  of  any 
merchandise  to  and  firom  Cuba,  except 
accompanied  baggage,  informational 
materials  as  defined  in  S  515.352,  and 
merchandise  authorized  by  paragraph 
(c)(3)  of  Uiis  section. 

18.  Section  515.566  is  added  to  read  as 
follows: 

551S.56S   UA  assets  of  certain  Cuben 


(a)  Specific  Ucenses  may  be  issued 
unblocking  the  net  pro  rata  shares  of 
certain  heirs  of  designated  nationals  in 
U.S.-located  estate  assets,  after 
deducting  the  total  debt  due  creditors 
for  claims  that  accrued  prior  to  the 
effective  date,  in  cases  where  all  of  Uie 
following  conditions  are  met: 

(1)  The  applicant  is  a  permanent 
resident  of  the  United  States  or  the 
authorized  trade  territory  and  is  not  a 
specially  designated  national;  and 

(2)  No  interest  on  the  part  of  a 
designated  national  not  licensed  as  an 
unblocked  national  pursuant  to  S  515.505 
exists  in  that  portion  of  the  assets  to 
which  the  applicant  is  entitied.   . 

(b)  Applications  for  specific  licenses 
under  th^  section  must  include  all  of  the 
following  information: 


(1)  Proof  of  permanent  residence  in 
the  United  States  or  the  authorized  trade 
territory,  to  be  estabUshed  by  the 
submission  of  documentation  issued  by 
relevant  government  authorities  that 
must  include  at  least  two  of  the 
following  documents:  (i)  passport;  (ii) 
voter  reigstration  card;  (iii)  permanent 
resident  aUen  card;  or  (iv)  national 
identity  card.  Other  documents  tending 
to  show  residency,  such  as  income  tax 
returns,  may  also  be  submitted  in 
support  of  government  documentation, 
but  will  not  suffice  in  and  of  themselves; 

(2)  Proof  of  death  of  the  designated 
national  to  be  established  by  a  death 
certificate; 

(3)  Proof  of  heirship,  to  be  established 
by  a  copy  of  the  decedent's  duly 
executed  will  certified  by  a  probate 
court,  a  court  decree  determining  the 
heirs,  or,  failing  the  availability  of  such 
documents,  copies  of  certificates 
estaUishing  the  relationship  of  the  heir 
to  the  deceased,  e.g.,  birth  or  marriage 
certificates; 

(4)  A  description  of  the  assets 
involved,  including  interest  due  on 
blocked  funds  since  AprU  1. 1979.  the 
name  and  address  of  the  institution  in 
which  the  assets  are  held,  the  account  or 
safe  deposit  box  number,  the  name  in 
which  the  assets  are  held  and  a 
statement  of  all  known  encumbrances  or 
claims  against  them;  and 

(c)  Any  document  provided  pursuant 
to  this  section  that  is  not  written  in  the 
English  language  must  be  accompanied 
by  a  translation  into  EngUsh,  as  well  as 
a  certification  by  the  translator  that  he 
is  not  an  interested  party  to  the 
proceeding,  is  qualified  to  make  the 
translation,  and  has  made  an  accurate 
translation  of  the  document  in  question. 

Date:  January  9, 1969. 
R.  Rkliaid  Newcomb, 
Director,  Office  of  Foreign  Assets  Control 

Approved:  January  23, 1989. 
Salvatora  R.  Marioche, 
Assistant  Secretary  (Enforcement). 
[FR  Doc  89-2373  Filed  1-30-89;  11:45  am] 

BIUJNO  CODE  4t10-2S-« 


DEPARTHENT  OF  DEFENSE 
Offica  of  tha  Secretary 
32  CFR  Part  286b 

Privaqr  Program 

AOENCV:  Department  of  Defense. 
action:  Final  rule;  suspension  of  date. 


ttmauWY;  The  Department  of  Defense 
published  an  amendment  to  32  CFR  Part 
286b  on  January  19, 1989  (54  FR  2101).  In 
the  last  sentence  of  the  dati  paragraph 
reading  "All  outstanding  IG,  DoD- 
related  Privacy  Act  requests  remaining 
on  file  with  the  Office  of  the  Secretary 
of  Defense  will  be  transferred  January  3, 
1989.".  the  date  "January  3. 1989"  is 
suspended  to  "April  3. 1989". 
EFFECnVE  DATK  February  2. 1989. 
FOR  FUirrHER  INFORMATMN  CONTACT 

Mr.  Dan  Cragg,  OSD  Privacy  Act 
Officer,  Records  Management  Division, 
The  Pentagon,  Washington.  DC  20301- 
1100,  telephone  202-697-2501  or 
AUTOVON  227-2501. 
LM-Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
January  28. 1989. 

[FR  Doc  89-2249  Filed  2-1-88: 8:45  am] 
aiujNa  cow  Mw-ot-M 


VETERANS  ADMiNISTRATKM 
Se  CFR  Parts 

Evidanca  SuRabla  To  EatabMi 


AQCNCV:  Veterans  Administratioa 
ACnON:  Final  Regulatory  Amendment 


;  The  Veterans  Administration 
(VA)  has  amended  its  regulation 
regarding  the  acceptabihty  of  proofs  to 
establish  dependents  or  verify  a  death. 
The  Department  of  the  Army  requested 
an  expansion  of  the  current  regulation  to 
permit  its  civiUan,  as  well  as  military, 
personnel  to  authenticate  photocopies  of 
marriage,  birth  and  death  certificates. 
The  effect  of  the  change  will  be  to 
facihtate  processing  by  the  military 
services,  improving  assistance  to 
claimants  for  VA  benefits. 
EFFECnVC  DATE  March  6, 1989. 
FOR  RMTIKR  JNTOWMATION  CONTACT! 

Robert  M.  White,  Chief,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vermont  Avenue  NW^  Washington,  DC 
2042a  (202)  233-3005. 
SUPPLEMCNTAIIV  HUFOMMATION:  On 
pages  36586-87  of  the  Federal  Register  of 
September  21. 1988.  the  VA  published  a 
proposed  regulatory  amendment  on 
acceptabihty  of  photocopied  evidence. 
Interested  persons  were  invited  to 
submit  comments,  suggestions  or 
objections  by  October  21. 1968.  Since  no 
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commimt*.  wigBBitinni  or  ofa^edio— 
wen  raoeived.  the  amwiiriiapal  is 
adopted  a*  propo—d. 

The  Adainistnlor  herakjr  oerMflas 
that  this  ragulatary  ameadBaai  wfli  aal 
hava  a  ilgniflrant  ecenamic  inqiact  aa  » 
substantial  auiabar  of  snail  antttias  aa 
they  are  dafinad  in  tha  Ragalatory 
Flexibility  Act.  5  \JJ&.C  eOl-612.  The 
reason  for  this  certificatioa  ia  that  tiiis 
amendmeat  would  not  directly  afied 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  a&cted. 
Therefore,  pursuant  to  5  U.SjC.  006(b). 
this  siwrndment  is  exempt  from  tha 
initial  and  final  rcfalatory  flaxibibty 
analysis  requirements  of  sectioas  608 
andeoi. 

In  accordance  with  Exacative  Order 
12291,  Federal  Resulatioo.  tbe 
Administrator  has  determined  that  thia 
regulatory  amendment  is  naiMna|or  for 
the  following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
dw  economy  of  $100  million  or  more. 

(2)  It  will  not  canae  a  major  increasa 
in  costs  or  prices. 

(3)  It  «vill  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  prodactivity.  innovation,  or 
on  the  ability  of  United  States-baaed 
enterprises  to  compete  with  foreigB- 
based  enterprises  in  domestic  or  export 
mariiets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  nombers  are  64.101, 
64.104, 64.105. 64.100  and  64.1ia 

List  of  Subjacto  In  St  CFS  Part  S 

Administrstrve  practice  and 
procedure.  Claims.  Handicapped,  HeaMi 
care.  Pensions.  Veterans. 

Approved  laMury  24, 1M9L 


AgSBcy,  Kegwn  9,  ZIS  Premont  Street, 
Saa  Prandaco,  CA  04106.  (415)  074-7639: 
(FTS)4S4-783iL 


( B.  H*ntvf, 

Acting  Admi  I.  :stmtor. 

PART  S-(  AMENDED  I 

In  36  CPR  Part  3.  Adjudication,  I  S.204 
is  amended  by  revising  paragraph 
(c)(2)(iii)  to  rf*«d  as  follows: 

§  3,304    Evlitonca  ottiar  oiaii  avioanca  or 


[z)  Acceptability  of  photocopie*.  *  *  * 

(2)  •  •  • 

(iii)  Military  or  dviUan  personnel 
appointed  on  ordere  for  this  purpose  by 
the  commander  of  a  miHtary  installation. 
•        ■  '     *        •        * 

(Autliority:  38  US C.  210(c)) 
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R  EBviroanantal  Rrotactian 
Agency  (EPA). 
ACnON:  Nottoe  of  final  ralemakiiig. 


:  This  notice  takes  final  action 
to  disapprove  three  volatile  organic 
compoand  (VOC)  control  raka  which 
were  submitted  by  the  Califbraia  Air 
Resources  Board  (CARB)  as  ravisuoa  to 
the  Califoniia  State  ImplementatiQn 
Plan  (SIP).  The  rales  concern 
architectural  coatings  requirements  in 
Placer  County,  Sutter  County,  and  the 
South  Coast  Air  Quality  Management 
District  and  «vere  submitted  to  EPA  on 
November  12. 198S.  and  February  10. 
1986.  EPA  is  disapproving  the  rales 
because  they  are  unjnstifiad  relaxations 
fit>m  existing  SIP  raquireraents  in 
nonattainment  areas.  The  rales  are 
inconsistent  with  the  Clean  Air  Act 
(CAA),  40  CFR  Part  51,  and  EPA  policy. 

EPA  proposed  to  disapprove  these 
revisions  in  the  May  11. 1968.  Federal 
Ragistar  (53  FR 167321.  No  comments 
were  received  during  the  public 
comment  period  EPA  is  therefore  taking 
final  action  to  disapprove  theae 
revisions. 

DATi:  This  action  is  effective  March  6, 
1980. 

Aoowatne  Copies  of  the  submitted 
rules  and  EPA's  evaloatiaa  of  the 
submittals  are  available  for  public 
inspection  at  EPA's  Region  9  office 
during  normal  business  houra.  Copies  of 
the  submitted  rules  are  also  available  at 
the  following  locations: 
CaUfornia  Air  Resources  Board,  General 

Projects  Sectioo,  Technical  Support 

Diviaioa.  113t  S  Street  Sacramenta 

CA  95814. 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit  401 

M  Street  SW..  Washington.  DC  204ea 
Placer  County  Air  Pollution  Control 

District  11464  B  Avenue,  Auburn,  CA 

95603. 
Sutter  County  Air  Pollution  Control 

District  142  Garden  Way,  Yuba  City. 

CA  95991. 
South  Coast  Air  Quality  Management 

District  9150  Flair  Drive,  El  Monte, 

CA  91731. 
ron  PURTHER  INFORMATION  CONTACT: 
John  Ungvarsky,  State  Implementation 
Plan  Section  (A-2-3),  Air  Management 
Division.  Environmental  Protection 


Background 

CARB  sufaoitted  tha  following  rules 
for  the  control  of  VOC  emissions  on  the 
dates  indicated 

NoMBtMT  iz  IMS 

South  Coast  Air  Quality  Managtmenl 
District 

Rule  1113— Afdutectwal  Coetingt. 

February  la  1986 

Placer  County  Ait  Pollution  Control  District 

Rule  218— ArchitectJirai  Coattaga. 

Stdter  County  Air  Pollution  Control  District 

Rule  3.1S— Architectural  Coatings. 

On  May  11, 1988.  EPA  published  in  the 
Fedacai  Ragialar  a  proposal  to 
disapprove  the  rale  revisions  and 
solicited  public  comments  on  the 
disappravaL  Copies  of  EPA's  detailed 
evaluations,  including  policy 
memoranda,  were  made  available  for 
pubUc  inspection  at  EPA's  Region  9 
office.  No  public  comments  were 
received  regarding  the  pn^MMed 
disapproval. 

EPA  Evahiatkw 

EPA  has  araloated  die  architectural 

coatings  rules  Hated  above  for 

consistency  with  the  CAA.  40  CFR  Part 
51,  and  EPA  policy.  EPA  has  also 
evaluated  the  rules  to  determine 
whether  they  weaken  or  strengthen  the 
existing  federally  approved  SEP. 

Revised  South  Coast  Rule  1113:  (1) 
Extends  the  final  limit  compliance  daie 
for  non-flat  non-specialty  coatings  to 
September  2. 1980:  (2)  adds  interim  VOC 
content  limits  for  certain  types  of 
industrial  maintenance  primers  and 
topcoats;  and  (3)  effects  labeling 
requirements  for  industrial  maintenance 
coatings  on  January  1, 1986.  Overall  and 
individually,  the  revisions  to  Rule  1113 
represent  a  significant  relaxation  of  the 
existing  SIP  in  an  area  which  has  not 
attained  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone. 
EPA  is  disapproving  the  rule  because  it 
is  inconsistent  with  the  requirements  of 
the  CAA.  40  CFR  Part  51,  and  EPA 
policy. 

Placer  Coimty  Rule  218  and  Sutter 
County  Rule  3.15  have  been  revised  and 
restractured  to:  (1)  Establish  interim  and 
final  VOC  content  limits  for  a  number  of 
specialty  coatings:  and  (2)  extend  the 
final  compliance  date  for  non-flai,  non- 
specialty  coatings  to  September  1, 1989. 
Overall  and  individually,  the  revisions 
to  Placer  Rule  218  and  Sutter  Rule  3.15 
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represent  significant  relaxations  of  the 
existing  SIP.  They  cannot  be  approved 
because  they  are  inconsistent  with  the 
requirements  of  the  CAA,  40  CFR  Part 
51,  and  EPA  policy. 

EPA  Requirements 

EPA's  requirements  governing 
proposed  SIP  revisions  are  contained  in 
the  CAA,  section  110  and  Part  D,  40  CFR 
Part  51,  and  various  EPA  policy 
memoranda.  Section  110(a)(2)(A)  and 
172(a)(1)  of  the  CAA,  40  CFR  51.110 
(formerly  51.10),  and  EPA  policy  require 
that  SlPs  provide  for  the  attainment  of 
the  NAAQS  "as  expeditiously  as 
practicable."  Section  110(a)(2)(B)  of  the 
CAA,  40  CFR  51.110  (formerly  51.12  and 
51.13),  and  EPA  policy  require  that  SIPs 
also  insure  maintenance  of  the  NAAQS. 
Section  110(a)(3)(A)  of  the  CAA  and  40 
CFR  51.104  (formerly  51.6)  extend  the 
SIP  requirements  in  Section  110  and  40 
CFR  Part  51  to  SIP  revisions. 

EPA  cannot  approve  a  SO*  or  a  SIP 
revision  without  a  demonstration  that 
the  SO*  or  SIP  revision  is  adequate  to 
attain  and  maintain  the  standards. 
EPA's  policy  is  that  the  burden  of  proof 
is  on  the  State  to  provide  an  adequate 
demonstration.  If  the  State  fails  to 
provide  an  adequate  demonstration, 
EPA  must  disapprove  the  submission  for 
failure  to  satisfy  the  requirements  of  the 
Act 

Section  172  of  the  Clean  Air  Act 
requires  states  to  adopt  regulations 
which  reflect  reasonably  available 
control  technology  (RACT),  at  a 
minimum,  in  order  to  attain  and 
maintain  the  NAAQS.  Although  the 
existing  EPA  approved  rules  may 
require  controls  more  stringent  than 
RACT,  these  controls  are  necessary  for 
the  attainment  and  maintenance  of  the 
ozone  standard  The  revised  rules  would 
allow  increased  emissions  in  areas 
which  have  not  demonstrated 
attainment  of  the  ozone  standard  EPA 
is  therefore  disapproving  the  revisions 
because  they  fail  to  satisfy  the 
requirmnents  of  section  172  of  the  Act 

In  this  case,  the  State  of  Califnnia 
has  failed  to  d«nonstrate  that  the 
submitted  architectural  coatings  rule 
revisions  will  provide  for  attainment 
and  maintenance  of  the  NAAQS.  The 
State  has  also  not  demonstrated  that  it 
would  be  unreasonable  to  continue  to 
impose  the  existing  SIP  limits  on  the 
subject  sources.  EPA  has  evidence 
which  indicates  that  at  least  forty 
companies  have  certified  compliance 
with  the  limits  for  non-flat  non- 
specialfy  coatings  which  these  revisions 
would  relax  In  an  additional  survey, 
fourteen  out  of  fifteen  companies 
indicated  having  a  compliant  oil-based 
coating.  Therefore,  both  water-based 


and  oil-based  coatings  are  available 
which  meet  the  limiu  currendy  in  the 
SIP.  However,  no  comments  were 
received  in  response  to  EPA's 
disapproval  indicating  that  compliance 
with  the  existing  rules  could  not  be 
achieved.  EPA  will  continue  to  accept 
additional  information  regarding  qualify, 
price,  and  performance  of  the  non-flat 
architectural  coatings  affected  by  this 
rule. 

Hnal  Action         II 

Under  Section  110  and  Part  D  of  the 
CAA,  EPA  is  taking  final  action  to 
disapprove  amended  South  Coast  Rule 
1113,  Macer  Counfy  Rule  218,  and  Sutter 
Counfy  Rule  3.15  because  they  weaken 
the  existing  California  SIP  and  are 
inconsistent  with  the  CAA,  40  CFR  Part 
51,  and  EPA  Policy. 

Regulatory  Process 

Under  Executive  Order  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  3. 1989.  This 
action  may  not  be  challenged  after  the 
expiration  of  the  60  day  period  (See 
section  307(b)(2)). 

list  of  Subjects  In  48  CFR  Part  82 

Air  pollution  control.  Hydrocarbons, 
bteigovernmental  relations.  Ozone. 
Reporting  and  Recordkeeping 
requirements. 

Date:  January  18, 198B. 
LsaM.' 


Administrator. 

Subpart  F  of  Part  52,  Chapter  L  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PARTS2-(AMEN0E0] 

SubpvtF-CaMoniia 

1.  The  authorify  dtation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.229  is  amended  by 
adding  paragraph  (b)(2)(iiij  to  read  as 
follows: 

1 52.229   Conird  atialafly  and  roQulationas 
PiNMocwawMcal  oxManta  (tiydrodafcooa)» 


(bj      •      •      • 

(2)  •  •  • 

(iii)  Rule  1113,  Architectural  Coatings, 
adopted  on  August  2, 1985  and 
submitted  to  EPA  on  November  12, 1985. 


The  vereion  of  this  rule  by  the  same 
number  and  tide  submitted  on  July  10, 
1984  and  approved  by  EPA  on  January 
24, 1985  is  retained. 

3.  Section  52.289  is  amended  by 
adding  paragraphs  (b)(2)(ii)  and 
(b)(2)(iii)  to  read  as  follows: 

SS2.269    Contrd  strategy  and  regdationa: 
Photoctiamical  oxidanta  (hydrocarbons) 
and  cartxNi  monoxicia. 


(b)  •  •  * 

(2)  *  •  * 

(ii)  Placer  Counfy  APCD. 

(A)  Rule  218,  Architectural  Coatings, 
adopted  on  May  20, 1985  and  submitted 
to  EPA  on  Febraary  10, 1986  is 
disapproved.  The  version  of  this  rule  by 
the  same  number  and  tide  submitted  on 
July  19, 1983  and  approved  by  EPA  on 
May  3, 1984  is  retained 

(iii)  Sutter  Counfy  APCD. 

(A)  Rule  3.15,  Architectural  Coatings, 
adopted  on  October  15, 1985  and 
submitted  to  EPA  on  Febraary  la  1986 
is  disapproved  The  venion  of  this  rule 
by  the  same  number  and  tide  submitted 
on  January  1, 1961  and  approved  by  EPA 
on  May  3, 1982  is  retained 

(FR  Doc.  8B-1786  Filed  2-1-89;  a-45  am] 
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DMignation  Of  ATMS  for  Air  Qudtty 
Plttwiing  PurpoMS!  steteof  lows 


r.  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


:  Section  107(d)  xA  the  dean 
Air  Act  as  amended  provides  for  the 
designation  of  areas  as  either 
attainment  nonattainment  or 
unclassified  tvith  reaped  to  the  National 
Ambient  Air  Qualify  Standards 
(NAAQS).  Today,  EPA  takes  final  action 
to  redesignate  D!es  Moines  and  Lee 
Townships  in  Polk  Counfy,  Iowa, 
attainment  with  reaped  to  the  NAAQS 
for  carbon  monoxide  (CO).  After  this 
action,  all  areas  of  Polk  Counfy  and  the 
state  of  Iowa  become  attainment  for  CO. 
This  action  is  in  response  to  a  request 
fiom  the  Iowa  Department  of  Natural 
Resources  (IDNR).  EPA  is  acting  on  this 
request  using  the  direct-to-final 
procedure. 

DATES:  The  effective  date  of  this 
ralemaking  is  April  3, 1960  unless  EPA 
receives  a  notice  that  someone  wishes 
to  make  adverse  or  critical  comments  by 
March  6, 1989. 
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to  Rah6rt  >.  rhMMiwr,  ftwiwm— rti 
ProlKliaa  AfMcy.  Ra^oB  VB.  72B 
IkfinoMota  Avenue,  KaoMi  CHy,  ] 
awOL  Coptoe  at  Ihe  etete'a  eabailtlal  i 
available  far  leipertlnn  daring  nofiei 
Susinese  hour*  at  the  above  addreeK  at 
Jm  Iowa  Department  of  Natural 
Reaonrcee,  900  Eaat  Grand.  Dee  Moines. 
Iowa  80819;  and  the  Bavironaiental 
Protection  Agency.  Public  Information 
Reference  Unit,  401 M  Street  SW.. 
Washington,  DC  204ea 
KM  RIHTNBI  MMMIATION  COWTaCTt 
Robert ).  Chanslor  at  (913)  236-2889;  FTS 
757-2883. 

response  to  sectioa  107(d)  of  Ibe  Clean 
Air  Act  as  amended,  EPA  and  the  state 
of  Iowa  have  designated  all  areas  at  the 
state  as  attaining  dw  NAAQS,  not 
attaining  the  NAAQ6,  or  having 
insufficient  data  to  make  a 
determination.  Aa  attainment  ana  is 
one  having  air  quality  aqaal  to  or  better 
than  an  NAAQS.  A  nonatt^nment  ana 
is  one  having  air  quality  %vorse  than  aa 
NAAQS.  An  unclassified  area  is  oas  for 
which  there  is  insufficient  air  quality 
data  upon  which  to  determine  whether 
an  area  is  attainment  or  nonattainment 
The  attainment  status  of  areas  of  the 
sUte  is  identified  at  40  CFR  Part  81. 

ovfypvrr  \>« 

On  March  3. 1978.  EPA  designated 
Des  Moines  and  Lee  Townships  in  Polk 
County,  Iowa,  nonattainment  for  CO  (43 
PR  sees).  The  remainder  of  Polk  County 
was  deaignatad  attainwaat  for  Ca  la 
response  to  the  isqairBBBantiaf  Part  D 
of  the  Clean  Air  Act,  as  amended  in 
1977,  the  state  of  lawa  sabnitted  a  jftm 
showing  attainment  of  the  CO  NAAQS 
in  Des  Moines  and  Lee  Towmshipe  (Doe 
Moines).  Hie  attainment  demonstration 
was  approved  on  March  8. 1980  (45  PR 
14581). 

EPA's  redesignatien  policy  for  GO 
requires  the  moet  recent  eight 
consecutive  quarters  of  air  quality  data 
with  no  stoidard  violations  and  an 
approved  State  fanptenentation  plan 
(SIP).  Alternatively,  the  state  may 
submit  few  quarters  of  the  most  recent 
air  qaahty  data  plus  modeling  which 
protects  continued  ettainnent  in  the 
future  in  Keu  of  the  most  recent  eight 
caasecutive  quarters. 

Ob  Aprfl  20, 1988.  the  IDNR  submitted 
a  reqoestdiat  EPA  redesignate  Des 
Moines,  Iowa,  attainment  for  GO.  The 
state's  request  is  supported  by  air 
quality  data  for  1985, 1986,  and  1987 
showing  no  violations  of  tlie  CO 
NAAQS.  Addttioaally.  die  sUte's 
subnriltal  coat^ns  modriing  resalts 
which  project  continaed  aHainnkgirt 
through  lOea  The  state  submittal 


i(TCM)lBBtitalediBDes 
Moines  wiricbaia  believed  to  have 
simiificandy  oootributod  to  tiM  tedaoad 
uMMjeuHaMeaaatfCa 

The  BMdel  aead  was  tfia  VA- 
apptaved  CAlffK  t  with  enissieii 
factors  dsvelopad  usii«  EPA's  MOHLE- 
3  madeL  The  state's  reeulte  pra^ect 
contHiaing  attainnieBt  taroaga  i^^& 
There  are  no  significant  stationary 
sources  of  CO  in  Des  Moines:  far  that 
reason,  the  approved  controlstrategy 
(temonstration  relied  upon  TCMs.  Thus, 
stack  heights  an  not  an  issue 
concerning  CO  in  Des  Moines. 

The  state  has  demonstrated  that  the 
CO  control  strategy  has  been  carried 
out,  and  that  no  CO  standard 
exceedances  have  been  measured 
during  the  most  recent  12  consecutive 
quarters  (1985  through  1987).  The 
modeling  demonstration  proiects 
contlnu^  attainment  at  least  through 
199a  EPA  bdiewes  that  die  CO 
redesignation  policy  is  satisfied. 

EPA  believea  diet  redesignating  Des 
Moines  and  Lea  Townships  ia  Polk 
Couaty.  lawa.  is  noncontroversiaL  For 
that  reason.  EPA  is  using  the  direct-to- 
final  procedure  for  this  action.  The 
public  should  be  advised  diat  dtis  action 
will  be  effective  80  days  froai  today. 
However,  if  notice  Is  received  witUn  30 
days  that  someone  wishes  to  make 
adverse  er  critical  ceaanents,  this  action 
will  be  withdraam  and  two  subsequeat 
notices  will  be  paMished  prior  to  Um 
effective  date.  One  aetioa  will  withdraw 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  action  and  establishing  a 
comment  period. 

Action:  EPA  approves  the  Iowa 
request  to  redes^^te  Des  Moines  (Des 
Mofaies  and  Lee  Townships)  attainment 
for  CO. 

The  Office  of  Maaagenent  and  Budget 
has  exempted  this  redesignation  from 
the  requirements  of  section  3  of 
Executive  Order  12291. 

Under  6  U.S.C  005(b).  I  certify  that 
redesignations  do  not  heve  a  significant 
impact  on  a  sabstaatial  number  of  smaU 
entities.  (See  46  PR  870a) 

Under  section  307(b)(1)  of  the  AcL 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  ef  Appeals  far  the  appropriate 
circuit  by  (80  days  fraaa  date  of 
publication).  This  action  may  not  be 
challenged  later  In  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  la  48  CFR  Part  81 

Air  pollution  contrtd.  National  parks. 
WOderaessi 


Dete:| 
lohaAl 
Acdng  AihuMttrator. 

40  CFR  Part  81.  Subpart  C  is  amended 
as  follows: 


MIIT91-(AIIEN0E0] 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Aalharity:  41 UJSJC  7WI-7MZ. 

§81.818   (Amandedl 

2.  Section  81.318.  Iowa,  is  amended  by 
revising  the  attainment  status 
designation  table  for  CO  to  read  as 
follows: 

Iowa— CO 


. — 

OomnatmMH 
pnmay  tOMMdi 

Canrntto 

dmMM  or 

bmtmmmt 

nliOMj 

FntrvtMi 

X 

[PR  Doc  »-a4»  Filed  2-1-W;  ftIS  m) 


FEDERAL  EMERGENCY 
MANAQEMENT  AQENCY 

44CFRPwtM 


DaiarnNnBDonai  CBnonaa  VI  ■• 


r:  Federal  Emergency 
Management  Agenty. 
action:  nnal  nde. 


;  Modified  base  (100-year) 
flood  elevations  are  fiaalized  for  the 
communities  listed  below. 

These  naidified  elevatioas  will  be 
used  in  calcolatii«  flood  insurance 
premium  rates  for  new  buikhngs  and 
their  contents  and  for  second  layer 
coven^  on  existing  buildings  and  their 
contents. 

DAISS:  Hie  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  die  Flood  Insurance  Rate  Map(s) 
(FIRM)  in  effect  for  each  listed 
community  prior  to  this  date. 
AOOaessca:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
comnunity.  The  respective  addresses 
are  listed  on  the  foUowmg  table. 
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PON  RNITNER  NtraiNIAIION  CONTACT. 

Mr.  John  L  Matticks,  Oiief,  Risk  Shidies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  64d-2767. 

SUPFLEMENTAIIV  INFORMATION:  The 

Federal  Emeigency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infieasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968,  as 


amended  (Title  XIII  of  the  Housing  and 
Uiban  Development  Act  of  1086.  (Pub.  L 
90-448).  42  U-SXl  4001^128.  and  44  CFR 
65.4. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (lOO-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together, 
with  the  floodplain  management 
measures  required  by  i  60.3  of  the 
program  regulations,  are  the  minimnm 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  tlieir 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 


contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
60S(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
commimities. 

List  of  SubjacU  ui  44  CFR  Part  85 

Flood  insiuance,  Floodplains. 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Auawfity:  42  U  S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  EJO.  12127. 

S65.4    [Amended] 

Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


State  and  county 

LocaSon 

Date  and  name  of 

newspaper  <mere  notice  was 

published 

Cf«ef  executive  officer  of  community 

Effective  date  of 
modrtication 

Commu- 
nilyNo. 

Georgia:  OeKat)  (Oodiel 
No.  FEMA-«04O). 

Maiyiand:  Prince  Georges 
(FEMA  docket  No. 
6933). 

S*»^^ •-        m  M^M        ^     •      -      * 

iwawcnuBona,!  untnt 

(FEMA  docket  No. 

6936). 
New  Jorsoyt  DepQsn 

(FEMA  (tndwi  No. 

6933). 

Sept  22. 1968.  «nd  SepL  29. 

1968,         DBcakr-OeKat) 

Naws/Em. 
Aug.  a   1968.  and  Aug.  9. 

1988.     Prince     Geaggs 

JourrmL 

Aug.  26,  1988,  and  Sept  2, 
1988.  New  BeOtord  Stand- 
ard nnea. 

July  29.  1988.  and  Aug.  5. 
1988.  Ramsey-Malmah 
Reporter. 

The  Hon.  Manual  J.  Maloof.  chief  executive 
officer,  OeKak)  County,  556  N.  McOon- 
ough,  Decatur.  GA  3003a 

The  Hort  Parris  N.  Glendening.  county  exec- 
utive. Prince  Georges  County.  County  Ad- 
minietrative  BWg..  Upper  Marlboro,  MD 
20772. 

The  Hon.  John  K.  BuOard,  mayor  of  the  City 
Of  New  Bedfonl  113  WMkam  St,  Hem 
Bedford.  MA  02740. 

The  Hon.  Nicholas  Saros.  Ramsey  Borough 
Administrator.  33  North  Central  Ave.. 
Ramsey.  NJ  07446. 

Sept  13. 1988 

July  22.  1968.. — 

Aug  12.  1968 

July  22.  1968 

Unmooiporated  areas      i 

Unincorporated  areas 

City  oJ  New  Bedford 

130065 

24520S 

255216 

B 

340064 

B 

Harold  T.  Ouiyee. 

Administrator,  Federal  tnaurance 
Administration. 

Issued:  January  28, 1989. 

(FR  Doc.  89-2416  Piled  2-1-88: 8:45  am] 

SNjjNa  coos  sris-os-a 


44CFRPart65 
lOocfcat  No.  FE1IA-6M71 

Ctangaa  In  Flood  Elevation 
Datarmlnaflona;  Gaorgia  at  aL 

AOINCv:  Federal  Emergency 
Management  Agency. 
action:  Interim  rale. 


SUMMAltv:  This  rule  listo  those 
communities  where  modification  of  the 
base  (lOO-year)  flood  elevations  is 
appropriate  bo»use  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  bom 
the  modified  base  (lOO-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 

DATK  These  modified  elevations  are 
currently  in  efiect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 


person  has  ninety  (90)  days  in  which  iie 
can  request  through  the  commimity  that 
the  Administrator,  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  90-day  period. 

AOORESSES:  The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  inspection  at  the  ofFice  of 
the  Chief  Executive  Officer  of  the 
commtmity.  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 

FOR  RNITHCR  INFORMATKM  CONTACH 

Mr.  John  L.  Matticks.  Chief,  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 


BEST  COPY  AVAILABLE 
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Management  Agency,  Washington.  DC 
20472.(202)646-2767.  -n 

nuneious  changes  made  in  the  basa     ' 
(100-year)  flood  elevations  on  the 
FI]tM(s]  make  it  administratively 
infeasible  to  publish  in  this  notice  all  of 
the  modified  base  (IGO-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  C3iief  Executive  Oflicer  of  the 
community  where  the  modified  base 
(100-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
Nationid  Flood  Insurance  Act  of  1968,  as 
amended  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
9(M48)),  42  U.S.C  4001-4128,  and  44 
CFR66.4. 


For  rating  purposes,  the  revised 
coQununity  number  Is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal.  State  or 
regional  entities. 

The  changes  in  the  base  (100-year) 
flood  elevations  listed  below  are  in 
accordance  with  44  CFR  65.4. 


Pursuant  to  the  provisions  of  5  U.S.C    '■ 
e05(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency         -  '■  ■ 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  &0. 12127. 

S6S.4   lAmendedl 

Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


8M>  and  County 

LocaSon 

DalM  and  neme  of 
^puMohed 

CNe(  executive  officer  o(  communily 

Effective  date 
of  rTX)drtx:ation 

ComrTHi- 
nrty  No. 

^-■^ -'-  nh^^to 

Fetmjafy  13.  1988  and  Febru- 
aiy  20.  1988,  Pr&m  Btmr- 
pmt. 

December  S.  1988  and  De- 
comber  18.  1988,  Vm  Bn- 

Januaiy  4,  1989  and  January 
11,    1989.    OMsn   Ann0-§ 
County  Reconi-ObMfver. 

nenembar  22.  1988  and  De- 
cember 29.  1988.  German- 
town  N&W9. 

The  Honorable  Kay  Ceniceroe.  Owrperaon. 
nveraida   County   Board   of   Superviaort. 
4080  Lemon  Streei  14th  Floor.  Rivaraide. 
CaWomia  92S01. 

Jaa  9. 1989 

r4ov.  29.  1988... 

Dec.  21. 1988... 

December  12. 
1988. 

060245B 

Unincotpofsied  wees -.„ 

120153 

Miytend:  Queen  Anne's 

Tinniiim  Stielsy 

County,  P.O.  Box  1000,  Bradonton,  Florida 

240054C 

CHy  d  Germenlown 

Cniaily  Adminislrator,  208  North  Commerce 
Street  Centrevilte,  Maryland  21617. 
The  Honorable  Warr>er  Hodgea  III,   Mayor, 
City  o(  Germantown,  1t)30  South  German- 
kMm  Road,  P.O.  Box  38809.  Germantown. 
Tenneaaea  38183-0809. 

470053 

Issued:  January  28, 1989. 
Harold  T.  Duiyee, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc  80-2415  Filed  2-1-89:  8:45  am) 


44CPRRart67 

Final  Fkwd  Eiavation  Datarminationa; 
CaHfomla  at  aL 

AOINCV:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 


:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 


These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

■mcnvc  date:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  o^ice  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below: 
AOOMEaaet:  See  table  below: 

ran  RMITNCR  INFOWMA'nOW  CONTACT: 

Mr.  John  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 


.iC!-V.  =  ; 


Management  Agency,  Washington,  DC 
20472.  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportimity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
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coramunity  for  a  period  of  ninety  (90) 
dajrs  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  lias  been  delegated  by  tiie 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
tliat  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  <ioes  ntjt  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act 

List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance,  Floodplains. 

PART  67— {AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C  4601  et  seq.. 
ReorganizatitRi  ttan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locatioas 
in  each  cosununity  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Source  of  lloodbig  and  location 


CAUPORMA 


Pania  (cttyK  m«ai«Wa  CoMMy  (FBM 


San  Jedmo  flitmr 
Approximalety  1,800  leet  «Beani  of 

Ethtftac  Road 

At  the  confluence  of  Mountain  Awanue 


Approximately  2,000  leet 

GoetzRoad 

At    Case    Road   and   the   Atchtsoa 

Topeka  and  Santa  Fa  Railway 

ApproximaMy  2,400  feet  upstream  of 

Sie   oonlluence  with   Penis  Valley 

Storm  Drain 


Civic    Carter,    101    Norft   O    Street. 
Perris.  CaNomia  92370. 


#DapS« 


ground. 
*Elei«a- 
Sonn 

fNGVO). 


•1,418 
•1.419 
•1.419 
•1.420 

•1,420 


Souroe  oi  lloodins  and  location 


I  (city),  Santa  Clara  Coanlr 
(FEMA  Docket  No.  «»43) 

Upper  Pentgnde  Oeek  Overflow: 

Intaraection  of  Cornish  Lane  and  Ber- 
ryessaRoad „ 

Approximately  400  feet  south  of  inler- 
sedion  of  Benyessa  Road  and 
^^tostoffi  Pacific  Ralroad -.«««.» 

Approximalely  SOO  feel  west  of  conMu- 
enoe  01  Upper  RMManda  Creak  aMt 
Coyote  Cnek _ 

Intersection  of  Comiah  Lane  and  Ber- 
ryessaRoad _ 

ApproximBtely  800  feel  west  of  the 


King  Road  crossing  of  Upper  Peni- 
tenctt  Creek 


Area  bounded  by  King  Road.  Mabury 
Road  and  Panaeiicia  Creak 

ApproximeMy  200  feet  north  of  wael- 
emmoat  crossing  of  Mabury  Road 
and  Upper  PenHencia  Oaek 

Approximalaly  250  leal  weal  of  aaal- 
emmoat  cwaaiwg  of  Mabury  Road 
and  Upper  Penilencta  Creek 


#Depth 

in  feet 

above 

^ound. 

ijova- 

tionin 

feet 

(NGVO). 

Modrfied 


Approximaleiy  350  leet  west  of 
section  of  Mossdale  Way  and  Jack- 

aon  Avanue 


Approximately  400  feet  south  of  intar- 
section  of  Berryessa  Road  and  Park 
Way....- „. 

Affprtndmalely  500  feel  aodlh  ol  inlar- 
aectnn  of  Jaoksen  Avenue  and  BkM- 
iacketWay. 


Approximately  1,450  feel  north  of  intsr- 
aection  of  Lava  Drive  and  Jackson 
Averxie 

HeathertieM  Lane  alanJuU  ISO  feel 
south  fiDm 
cia  Creek  Road. 


Haper  Penmnaa  Creek  Overflow  north 
of  Pemtenda  Creek: 
Approximatsly  1,000  feel  west  of  intar- 
aeciion  of  Tnmbie  fload  and  Ring- 
wood  Averxie 

Intersection  of  Lundy  Avenue  and  Trim- 
ble Road 

Ramskee  Drive  to  Four 


of 

Oai^Road. 
Msrsectian  of 


Okj  Stone 

Olive-Stone  Way 

Intarsection  of  OU  Poet  Mlay  wid  Bal- 
taglta  Circle 

Intersection  of  OW  Gate  Place  and  Bat- 
tagha  Orcte _ _ 

Intersection  of  CM  Manor  Race  and 
Battaglia  Circle 

Approximaiely  200  feel  west  of  intar- 
aaction  of  Capool  Avenue  and  Moor- 
brook  Drive _ 

Approximately  700  feel  south  of  intar- 
section of  Capitol  Avenue  and  Moor- 
brook  Driva 

Approxirrartely  400  feet  south  of  inter- 
section of  Capitol  Avenue  and  Moor- 
brook  Drive 

Approximately  1.200  feet  south  of  inter- 
section of  Berryassa  Road  and  Cap- 
itol Avenue 

Intersection  «<  fVwItWMa  Creek  and 

Capitol  Awnue ._ _. 

Upper  Peniteeoie  Ovek  ftardbw  South 

of  Penitenda  Creek 


•79 
•81 

•81 

•79 

#1 
#1 

#2 

#2 
#1 
#1 
#2 

#1 
#1 

#1 
#1 

#1 

#1 

•121 

•129 

#2 

#1 
#1 
#2 

§Z 

#2 


)l>  Depth 

in  feel 

above 

grourxj. 

*E<eva- 

tKXiin 

feel 

(NGVD). 

Modified 

Area  along  Smdar  Freeway  Irom  ap- 
proximately 700  leet  south  of  Akan 
Rock  Avenue  rxxth  to  McKee  Roed ._. 

Approximalaly  1.800  leet  north  of  iw«o- 
tion  of  McKm  Road  and  SmcW 

FroAway                       

•100 
ft 

Approximately  1.800  feet  aoulh  oi  inter- 
section ol  Mabury  Road  andCapaol 

A<MWiiia              

#2 

Approximaialy  1,200 1a«  aoaS)  Of  intsr- 
sednn  oi  Mabwy  Road  and  CapM 
Avanua 

#2 

Intersection   of   Capital  fwenm   and 

Baton  Rouge  Driva. 
iotersecten  of  WiSilord  Road  «id  Gl- 

christ  Drive ,  ,    ,,  


Area  bounded  by  GikMat  Oriva. 

itol  Avenue  wtd  WiNifard  Drive-. 
Approximalsiy  800  feel 

intersection  of  Capital  A\ 


Cap- 


Mabury  Road  along  Capital  AMnva— 
Approximately  200  feel  weal  of  intar- 
section of  Gichrial  Driva  and  Capital 
Avenue 


Approximately  1,400  feel  souSi  of  intar- 
aeclion  of  Penitenoa  Creak  Road 

and  Capaol  Avenue 

San  Frandaco  Bar 

At  confkience  of  GiBtdafcjpe  Skiua^ 
arxJ  Coyote  Creek 

At  crossmg  of  Southern  Pacfc  Rai- 
road  and  Alvisio  Slough 


City  of  San 

ment.  801  Ktorth  Fvst  Skaai  San 

California. 


■I  «w 


Sanla  Ctaia  County  iwlnoocporalaa 

Upper  Penilende  Creek  Overflow: 
Approximately  300  feel  west  of  intsr- 
aacfion  of  Western  Pacific  Raitroad 

and  Cormsh  Lane „ 

Approximately  200  leet  east  of  inlsr- 
sedion  of  Comtsh  Lane  and  Western 
Pacific  Railroad 

Approximately  700  laat  aaot  of  intar- 
section of  Corrash  Lane  and  Waatam 
Pacific  Railroad 

Approximately  250  leet  north  of  Upper 
Peniterwia  Creek  at  Jackson  Avenue 
crossirig ________... 

Approximately  4.200  leet  weal  of 
Mabury  Road  and  Sinclair  Frvaway 

Approximaiely  200  leal  northeast  of 
intersection  of  Berryessa  Road  and 
Flickingar  Avenue 

Approximataly  1.150  feet  aoulh  of  inter- 
section of  Hosterrer  Road  and  Cap- 
itol Avenue 

Approximaiely  1.000  feel  west  of  intar- 
section of  Sierra  Road  and  Copilol 
Avenue 

Intersectkm  OkJ  f^ial  Way  and  Capital 
Road....„ 

Intersection  ol  Berryessa  Road  and 
Capitol  Road 

Area  between  Capitol  Road  and  Sin- 
clair Freeway  irom  700  leet  north  of 
Upper  Renrtencia  Creek  to  100  leel 
north  of  Upper  Penitencia  Creek „ 

Approximately  2.700  feel  north  of  irtlar- 
section  oi  IteKee  Road  and  Wood 
Road .. 


#1 
fZ 
#2 

#2 

#2 

#2 

•8 

•9 


•81 


#1 


#1 


#1 


#1 


#2 


#2 


#2 

#121 


#1 


#2 


#2 
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Souro#  ct  lloodhQ  snd  tooHow 


Approximslsly  1,300  fMt  WMrth  of  Mif- 
MCtton  of  Baton  Rou9»  Ortvo  and 
CapM  Avtnu* » 

AppravinicMy  800  iMl  soi^  of  imor- 
MCtion  of  Balon  Rougo  Drivo  and 
CapM  Driva 

Appfoaimalaly  200  laaC  waal  of  imar- 
aaclion  of  Capitfrt  Road  and  Baton 
Rouga  Df^va ..»».........«...».».»....»..».»«. 

AppfOMinMialy  400  faat  norttt  of  inlaf * 
aacfion  of  Stndttt  Ffaaway  and 
Mabwy  Homl 

AoprodmiMy  400  fMl  «»Ml  Of  Mir- 
McHon  of  IMMiy  Road  and  CapNol 

AWMM 

ApprodiMMy  200  fog!  wwf  of  PWH- 
tsncia  OPMk  d  SlncWr   FfMwsy 


At  ConlMnoo  of  Gmdtfupo  Stough 

md  CuyuH  Ci*<k ...._...-.._. _..._«»._-. 
At  oroMing  of  SouSwn  PacMc  Rai- 

load  and  AMaio  Staugh 

A(>proi*naWy  800  faal  noMmmt  ol 

San  Tomaa  Aqiino  Craak  Irom  Oofin 

Road  cretalng_. 


of 
CanM 
^waaCi 


Sania  Qam  Coinly 
Land  Uaa  and 
Paffwi  OvRoat  70  waal 
San  Joaa.  CaMofniL 


Clayton  (cMyl^ 


CoMilyffCilA 


Sttkot  Owttc 
1.100   laal   downairaam   of  Campar 


Confhianoa  of  Naady  Oraak - 
Scoff  OaaMt 
At  woug^«...»..-^..^...«— ...-«■* 


«MNt  upaaaam  of  Soi4h  Main  Slraat>»>«» 
Sm$ai9Q$pgnncn: 

At  moulh 

Juat  doainatfaam  of  Duggan  HI  Road .« 

Mapa  avalMa  far  Inapaclian  at  ma 
Oty  Oant  a  Ofaoa,  Atlanaon  Mafy  Ann 
HoNIMd.  P.O.  Box  702.  Oeylon.  Qaor- 
g«- 


VaaaarioNyk 


CoMHyffniA 


About    1.000    faot    downalrawn    of 

I  and  OtHo  Ralway 

I  of  Tuaoola  and  Saginaw 

Say  naawB>i  Company 

About  1.1  qiiao  upalraam  of  Tuaoola 
I  RaMway  Company ..».».... 


fOapm 
In  faal 
abow* 

ground. 

%««- 

Hon  in 

foal 


#2 

#1 
#1 
#2 
#2 

#2 

•S 
•» 


MM2 
•1372 
•1377 

•1372 
•1373 

•1375 
•137$ 


at  Iha 
CHy  Hal.   287   Ea«   Huron   Avwiua. 


(NOAHOMA 


(cHy),  Oaialawd  Cowity  ffOIA 

rmjnn  rvtm  rWfm. 

Approiiimalal>  1390 
of  N£.  12«)  Siraal. 


•634 
•837 
*63» 


Souroa  oi  Hooding  and  localion 


100  faa 

N.E.  12th  SMaL 

SmamO: 
Approximately  5.116  laal  upalraam  of 

SE.  19th  Streat 

Approjbmately    10  faal  upalraam  of 

N.W.  3rd  Siraat 

Tiibulmy  ol  Stnmtt  D: 
At  tha  conlluanoa  with  Straam  D. 
At  the  LMt  of  Oelaa  Study 


at  Iha 

Depaitmant  of  Community  Develop- 
mant.  301  North  BroacKvay,  Moore. 
OMahoma. 

Rogara  couniyi  iminoofpofaiao  aiaaa 
(FEMADockalNo.88M) 

Off  Cntk  Backwater  tor  a  Tributary  of 
Cat  Creek  2.000  teet  aouth  of  Lmwy 
and  waat  of  Owala  Road 


al  Iha 

Rogara  County  Courthouaa.  218  S. 
MiHOurt.  SuHa  1-102.  Oaramora.  OUa- 


Daylon  (cRy),  Nhaa  County  IFEMA 

Oockal  No.  8838) 

Broyltt  BrwKh: 

Juat  downaaaam  of  BIythaa  Ferry  Road.. 

About  2S0  leal  upalraam  of  U.8.  Route 

unnmfmo  tnpuufy  90  caoyvaa  iwwKft 

Moulfi  at  BfD)^aa  Branch » 

About  660  iaat  upalraam  of  mouth 

Qty  HA  BuiUbig  kNpedor'e  Oflioa. 
P.O.  Box  226.  Oaylon.  Ti 


#Oep0i 
mteet 


ground. 
'Eleva- 
tion In 
leal 
iVO). 


•1.220 

•1.196 
•1.238 

•1333 

•1340 


•611 


•681 

•721 

•721 
•722 


TEXAS 


•1311 


(cttyVBandm  County  (FEMA 
Dodtat  NOl  8828) 

Mettna  Rivtr 
Approximately  0.9  mHe  downelream  of 

Stale  Route  173 _ 

ApproxtmaMy  0.4  mia  upalraam  of 

Sixth  Straal  Exienaion 


City  HaN,  503  Main  Street.  Bwxlera. 


eanbfoofi  {cMy)v  Tarrant  County  (FEMA 

Oownetreem  corporate  Imlta  ..«..»«...„.. 


Otrector  of  Commurvty  Development. 
Qty  Ha*.  911  Wineoott  Rood,  Ban- 
brook.  Taxaa. 

■eiar  County  (unincorporated  araaa) 
(FEMA  Dectot  Nfr  8830) 

BalconmOwtt 

At  conlluanoa  wHh  Obolo  Creek............. 

ApprtndmaMy  1.6  mUee  upalraam  of 

confluence  wi8i  Obolo  Creak. . .. 

ObotoOmk 

Al  Interitale  Route  10/U.&  Route  80 .- 


•1318 
•13S2 


•594 
•802 


•1371 

•1390 

•621 


Source  of  flooding  and  tocatkm 


Approximately  1.5  mies  upetreem  of 

Scheeffer  Road 

Approximataly  2.000  feet  downetreem 

of  Mlieouri4(antaa-Texas  Railroad 

Approximately  3.4  mHae  upstream  of 

Miaaoufi  Padlic  Railroad ...~ 

Approximalely  8.8  milee  upstream  of 

Misaowi  Padflc  Railroad 

Approximately  4.150  feat  upelraem  of 

FM  1863 - 

Approximately  1.9  mHee  downstream  of 

U.S.  Route  281 

Approximately  450  feet  downsbeam  of 

confluertce  of  KeHey  Creek.. 

Approximetely    1.0   mile   upetroam  of 

cortfluence  of  KeNey  Creek 

Approximately  1.15  mUee  downstream 

of  Ralph  Fair  Road 

Approximately  1.200  feet  upstream  of 

confluence  of  Bakxxws  Creek 

Huebner  Creek.  Approximately  200  feet 
upstream  of  corporate  limits  and 
Ingram  Road 


fDspth 
In  feet 
above 

ground. 

'Eleve- 

lion  In 

feet 

(NGVO). 

Modified 


Leon  Creek: 
Approximately  850  feat  upstream  of 

Ingram  Road 

Approximately  1375  feat  upelream  of 

Ingram  Road -.-. 

Approximately  5,500  feat  downslrsem 

ol  Bandera  Road .- 

Approximately   75   feet  upelream  of 

Bondera  Road - .„„..™.. 

Approrimately  700  feat  upstream  of 

Weet  Pnie  Road 

Approximately  50  feet  downstream  of 

Babcock  Road 

Medio  Creek: 
Upstream  face  of  U.S.  Highway  90 

(Umtt  ol  Datailad  Study) 

Approximately  3.07  mUee  upstrsam  of 

U.S.  Highway  90 

sack  Ranch  Creek: 
/^f)pro>amaM>f  6,500  feet  downslrsam 

of  Potranco  Road  (FM  1957) 

Approximately  1,000  feet  downstream 

of  PotrafKX)  Road  (FM  1957) „ 

Approximately  3.000  feat  upstrsam  of 

Potranco  Road  (FM  1957) 

Sa/ado  creek: 

At  the  upstream  corporals  Nmils 

Approximately   18  miles  (9,400  feet) 

downetreem  of  Blenco  Road 

Weet  fork  Oknoe  Creek 
Approximately  325  feel  downetreem  of 

Red  tAafike  Wood  Lane 

Approximately  2.330  leel  upsfream  of 

Red  M^M  Wood  Lane 


ror  nepenNifi  n  u*o 
Bexar  County  Courtftouae,  Commis- 
sionere  Court,  Suite  101,  San  Antonio. 
Texas. 


Corpus  Chrletl  (city),  Nuacaa  and  Kle- 
berg Counttea  (FEMA  Doekat  Na 
8830) 

Oso  Bay  Tributary  No.  2. 
f^fipronmateti  1,000  feet  downitroam 

of  Rodd  FieW  Road 

Approximalely  100  feet  downetreem  of 

WooWndgeRoed 

Oty  Hall.  1201  Leopard  Street.  Corpua 
Chnsb.  Texas. 


•690 
•760 
•630 
•900 

•970 
•1,040 
•1.110 
•1,127 
•1,232 
•1372 

•783 

•765 
•768 
•813 
•838 
•892 
•917 

•703 
•743 

•758 
•786 
•793 
•850 
•802 

•938 
•962 


•11 
•15 
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source  of  floodmg  and  tocation 


Irving  (cHy),  Oalaa  County  (FEMA 
Docket  Na  8822) 

Weat  Forte  of  Trinity  River  Confluence 
with  Trinity  River „ 

Elm  Fork  of  Trinity  River 

Confluence  wHh  Trinity  F^lver 

At  Slate  Highway  482 

Approximetely  400  feet  upslreem  of 

state  Highway  348 

At  confluence  of  Grapevine  Creek 

At  BeMine  Road ~ 

Hackberry  Creek:  Confluence  with  Eton 
Fork  of  Trinity  River... _. 

Cotkxmnod   Branch:   Confluence   with 
HacfctMrty  Creek 

Grapevirte  Creek 
Confluence  with  Ekn  Fork  of  Trinity 


Approximalely  1.700  feet 
of  MacAithur  Boulevard . 


for  biapactlon  at  the 
Department  of  Pubic  Works,  625  West 
kving  Boulevard,  hving,  Texas. 


(city),  Coflbv  Oalaa  and  Rodf 
wal  CounHaa  (FEMA  Oockal  Nou 
8835) 

Ruah  Creek 
Approximately  550  feel  upstrsam  of 
Eaat  Stone  Road 


Approximalely  80  feel  downabeam  of 
East  Brown  Strsot 


for  bMoaellan  M  the 
Oty  Hsfl.  2000  N.  Highway  78.  WyKe. 
Texas. 


vmoiNU 


Norton  (dty),  bidapendant  Ctty  (FEMA 
DociMtNa8830) 

PoweH  River 

At  corporate  Imits ................„..„_.„, 

Approiwnately  .76  mHe  upstream  of 
State  Route  610 


nir  aiepecuon  at  vie 
Munwipel  BuikSng.  618  Virginia 
Avenue,  ^k]rton.  Virginia. 


WESTVmOMU 


Raleigh  County  (unbicorporatad  araaa) 
(FEMA  Docket  Na  8828) 

Soak  Creek 

Confluence  with  Piney  Cieak 

Approximately  1.3  miles  upstream  of 
Church  Street _ 


*  —  .       ■  -  .t         .  .. 
ror  mipecuon  at  me 

County  Commisston  Ottices,  116^  N. 

Heber  Street.  Beckley.  West  Virginia. 


•424 

•424 

•426 

•430 
•438 
•442 

•431 

•431 

•439 
•440 


•478 
•482 


•^015 
•2337 


•2363 
•2357 


Harold  T.  Duryae, 

Administrator,  Federal  Insuraac0 
Admintatration. 

Issued:  lanuary  28, 1988. 
(FR  Doc.  8»-2417  Filed  2-1-aS:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Doditt  No.  8S-148;  RM-6033,  RM- 
6101] 

Radio  Broadcasting  Service^  Ariton, 
AL,  and  Bonif ay,  FL 

agency:  Federal  Communications 
Commission. 

action:  Pinal  rule. 

SunmARv:  This  document  substitutes 
Channel  24901  at  Bonifay,  Florida,  and 
modifies  the  Class  A  license  of  Mary 
Lake  Communications,  Ina  for  Station 
WTBB-FM,  as  requested,  to  specify 
operation  on  the  higher  class  channel 
liiis  document  also  dismisses  the  rule 
making  petition  of  Patsy  Nance  Marsh 
and  Rickey  Earl  Nance  for  an  allotment 
of  Channel  249A  to  Ariton,  Alabama,  as 
the  area's  first  local  service,  for  lack  of  a 
timely  expression  of  interest  in  the 
allotment  Reference  coordinates  for 
Channel  249C1  are  3(Ml-57  and  85- 
37-15.  With  this  action,  the  proceeding 
is  terminated. 

EFFECTIVE  DATE:  March  16. 1989. 

TOR  FURTHBI MTORMATION  CONTACT: 

Michael  Ruger,  Mass  Media  Biueau, 
(202)632-6302. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-148, 
adopted  December  22, 1988,  and 
released  lanuary  30, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dtuing     ^^^ 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fitim  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AutlMcity:  47  U.S.C  1S4. 303. 

973-202    [AmwidMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Florida,  is  amended  by 
revising  the  entry  for  Bonifay  by 
removing  Channel  249A  and  adding 
Channel  249C1. 


Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-2455  Filed  2-1-88: 8:45  am] 


47  CFR  Part  73 

(MM  Docket  Na  85-378;  RM-49t«  and  RM- 
5378] 

Radio  Broadcasting  Services;  Ponte 
Vedra  Beacti,  FL 

AGENCY:  Federal  Commtmications 

Commission. 

action:  Final  rule. 


;  This  docimient  grants  a 
petition  for  reconsideration  filed  by 
General  Broadcasting  of  Florida,  Inc^ 
Ucensee  of  Station  WCAT-FM, 
Leesbiug,  Florida,  directed  against  the 
Report  and  Order  in  MM  Docket  No.  85- 
376  which  allotted  Channel  293A  to 
Ponte  Vedra  Beach.  A  Channel  293A 
allotment  at  Ponte  Vedra  Beach 
precludes  a  grant  of  an  application  to 
maintain  full  Class  C  status  at  Station 
WCAT-FM.  Accordingly,  this  action 
substitutes  Channel  227A  in  Ueu  of 
Qiannel  293A  at  Ponte  Vedra  BeacL 
With  this  action,  this  proceeding  is 
terminated. 
EFFEcnvE  DATE:  March  13. 19ea 


FOR  FURTHER  WFORMATION  CONTACT 

Robert  Hayne,  Mass  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  85-376.  adopted  December 
14, 1989,  and  released  January  27, 1989.    ' 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours  in 
the  FCC  Docketo  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  fit>m  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW^  Suite 
140,  Washington,  DC  20037. 

List  (rf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMEN0ED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autliatity:  47  U.8.C  154. 303. 

S73J02    [AfiMftdad] 

2.  Section  73.202(b}.  the  Table  of  FM 
Allotments,  is  amended  imder  Florida 
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by  removing  Qiannel  293A  and  adding 
Qiannel  2Z7A  at  Ponte  Vedra  Beach. 

Federal  Comnmntratioiu  CoauiiMiaa. 

Bntflay  P.  HoiiMt, 

Chief.  PolicfomdRuiaa  DiriuaK. 

Bureau. 

IFR  Doc  80-2456  Filed  2-1-88: 8:45  am] 

I  COM  C?!*-*!-* 


47CFRPat73 

[UN  OodMt  No.l7-47a;  RM-8954J 

Radto  Broadcasting  SarvtOM; 
SytvMtar.OA 

AOINCV:  Federal  Communicatlona 
Commission. 

AcnONc  Fiaal  niAa. 


!  This  doauaant  allots  Oian—I 
291A  to  Sylvaater,  Georgia,  as  a  second 
local  FM  aarvioa  at  the  rsqaeat  of 
Thomas  W.  Lawhome.  St  Chaonel  291A 
can  be  allotted  to  Syivester.  Geotgia  in 
compliaaca  with  the  minimani  distance 
separatioa  reqoirenwta.  with  a  site 
restriction.  The  ceonUnates  Cor  Chaimel 
291A  are  31-28-02  and  83-52-S7  with  a 
site  restriction.  With  this  action,  this 
proceeding  is  tenriaated. 

l»ATn:  Effective  Kfarch  13, 1988.  The 
window  period  for  fittag  appHcatkms 
will  open  on  March  14, 1989.  and  dose 
on  April  13. 1988. 

ran  WRIMBI  MPS 
Nancy  |.  Wals,  (20Q  4 


sumoMNTAiiv  wrowauTioitThls  ii  a 
suuBuaijf  01  uie  Consuissioo  a  Rsport 
and  Order,  lkA4  Dodcet  No.  87-473. 
adopted  Deceuroer  7, 1988.  and  released 
Janeary  Z7, 1988.  The  Ml  text  of  this 
Comnission  decision  is  arailatne  uir 
inspection  and  copying  during  normal 
jusioess  hours  in  the  FOC  Dockets 
wancB  (Roon  238),  1919  M  Street  NW., 
WasMngtoB,  DC  Ine  complete  text  of 
this  decision  nay  also  be  purdiased 
ROB  the  Cuflunission  s  copy  contractors. 
International  TiamcilpUim  Service, 
(202)  857-3888, 2108  M  Street.  NW.,  Suite 
14a  Washingten.  DC  2B0S7. 

list  of  Subiects  in  47  CFR  Part  7S 

Radio  hroadcaatiag. 

PART  73— (AMENDED) 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 


Federal  Communicatloiu  Commiuion. 

Stova  Kaadnar, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Do&  ae-2457  Filed  2-1-88: 8:45  am} 


47CFRPart7S 

(MM  Docket  Na  §8-178;  fWi-CMtl 


173.202 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  for  Sylvester. 
Georgia  by  adding  Channel  291A. 


BiWHldit  VT 

AOlNCV:  Federal  Communications 

Commission. 

Acnow;  Ftoai  rule.   

8UMMMIT:  This  document  allots  Channel 
270A  to  Brandon.  Vermont,  as  that 
commaxrity's  first  FM  service,  at  the 
reqoest  of  James  G.  Kkkpatrick.  The 
allotment  can  be  made  consistent  widi 
the  Commission's  minimum  spaciiq 
requirements  at  reference  coordinates 
43-47-«4  and  73-05-80.  With  this  action, 
this  proceetfing  is  terminated. 
DATIS:  Effective  March  13. 1988.  The 
window  period  for  filing  applications 
win  open  on  March  14. 1980.  and  dose 
on  Aprfl  IS,  1980. 

FON  RINfTMOl  MTONMATION  CONTACT: 
Patrida  Rawlings,  (202)  884-8530. 

summary  Of  the  naaMSJaaioB's  Report 
and  Order,  MM  Docket  No.  88-173, 
adof^  NovMibar  aa  loaa  aMi 
released  Janaaiy  27, 1088.  The  hill  taxi 
of  this  CoBunisaioa  dadadoa  is  available 
for  inspection  aad  copying  during 
nonaal  buaioeea  hours  in  the  FOC 
Dockets  Branch  (Room  230).  1019  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  dedsion  may  also 
be  punhasad  froai  the  ComiBisston's 
copy  contractors.  International 
Transcriptioa  Service.  (202)  857-3aoa 
2100M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

List  ef  8«bj«:lB  la  47  CFR  Part  73 

Radio  broadcasUag. 

PAfrr7S-(MIENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202   lAntended] 

2.  S  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Vermont, 
by  adding  Channel  27QA  at  Brandon. 
Steve  Kaminor. 

Deputy  Chief,  Policy  andRutes  Division, 
Mass  Media  Bureau. 
(FR  Doc  88-24S8  Filed  2-1-88:  8:45  am] 
BHiaia  coot  sris-oi-ii 


47CFRPart73 

(MM  Ooeket  Na  §7-323;  RM-8027) 


BroadcaaBng  Sarvlcaa; 
,  WA;  Cooa  Bay  and 
OR 


AQINCV:  Federal  Communications 

Commission. 

ACnOH;  Final  rule. 

BIIMMaWT  This  document  allots  Channel 
290C2  to  Vancouver.  Wadiington.  aa  a 
first  local  FM  service  at  the  request  of 
P-N-P  Broadcasting,  inc.  This  action 
also  substitutes  Channel  290C2  for 
Channel  293C2  at  Corvallis.  Oregon  and 
Channel  292C  for  Channel  201C  at  Coos 
Bay,  Ongam  and  modifies  the  licenses  of 
Stations  KFAT(FM}  and  KYNG-FM, 
respectively.  Appbcants  for  Channel 
290C2  at  Vancouver  will  be  required  to 
reimburse  both  SUtions  iCFAT(FM)  and 
KYNG-FM  for  changing  their  facilities. 
The  allotment  of  Channel  290C2  can  be 
made  at  the  dtfn  reference  coordinates, 
which  are  45-37-30  and  122-90-12. 
Concurrence  of  the  Canadian 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

dates:  Effective  March  13, 1989.  The 
fvindow  period  for  filing  applications  on 
Channel  290C2  at  Vancouver, 
Washington,  will  open  on  March  14. 
,  and  close  on  April  13. 1900. 


I  contact: 
Patrida  Rawlings,  (202)  634-8530. 
mirnMMmirun  infowmation:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-623. 
adopted  December  13. 1988.  and 
released  January  27, 1989.  The  full  text 
of  this  OrMnmitf""  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Intematianal 
Transcription  Service.  (202)  857-^800, 
2100  M  Street  NW.,  Suite  14a 
Waafaingtoa,  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

PART79-{AMENDE0] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.&C  154, 903. 

173.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 
Washington  by  addi  ig  Channel  290C2  at 
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Vancouver  and  under  Oregon,  by 
deleting  Channel  293C2  and  adding 
Channel  290C2  at  Coos  Bay  and  deleting 
Channel  291C  and  adding  Channel  292C 
at  Corvallis. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

|FR  Doc.  89-2459  Filed  2-1-89;  8:45  am] 

BHXMO  COOE  triZ-OI-M 


47CFRPart73 

[MM  Docket  Na  §8-176;  RM-8218] 

Radio  Broadcasting  Services;  Albbi, 

AQINCV:  Federal  Coihmunications 
Commission.  > 

action:  Final  rule. 


SUMMARY:  This  doounent  allots  Channel 
297C2  to  Albin.  Wyoming,  as  that 


community's  first  FM  service,  at  the 
request  of  Alton  Lewis.  A  site  restriction 
of  23.5  kilometers  (14.6  miles)  north  of 
the  community  is  required  at 
coordinates  41-40-00  and  104-11-38. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  13, 1989.  The 
window  period  for  filing  applications 
will  open  on  March  14, 1989,  and  close 
on  April  13, 1989. 

RM  RHtTHER  INFORMATION  CONTACTS 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEIKNTARV  MTORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-176, 
adopted  December  21, 1988,  and 
released  January  27, 1989.  The  full  text 
of  this  Commission  dedsion  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  TTie 
complete  text  of  this  dedsion  may  also 


be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

list  (tf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-{AMENDED] 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 
{73.202   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Wyoming, 
by  adding  Albia  Channel  297C2. 

Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doa  89-2460  Filed  2-1-88;  8:45  am] 
BHIMQ  oooc  «7ta-ei-« 
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Proposed  Rules 


Ftdani  Bagiiter 

Vol  S4.Ns.21 

1lHind«y.  Frimary  2,  1900 


TtM  MOttoa  of  iw  FEOGRAL  fiEOISTER 
conliins  noHcM  to  Itw  pubic  a*  the 
prapoMd  issuflncs  of  wiM  vid 
raguMon*.  TTw  purpoM  of  these  noNcee 
is  to  give  witeiested  pmooo  on 
opportunity  to  psrticipele  in  the  rule 
maidng  prior  to  tbo  otfoplon  o<  the  «nol 
rules. 


DEPARTMENT  OF  TRANSPORTATION 


14CFRPirt71 

[Alrapaeo  Ooekol  No.  W^MUSI] 


ATM— Ausdn,  MN 


r.  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  Austin,  MN,  transition  area  to 
accommodate  a  new  VOR  RWY 18 
Standard  Instrument  Approach 
Procedure  (SlAP)  and  a  new  VOR  RWY 
36  SIAP  to  Austin  Municipal  Airport 
Austin,  MN.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of  the 
aircraft  using  approach  procedures  in 
instrument  conditions  in  controlled 
airspace. 

OATC  Comments  must  be  received  on  or 
before  March  10, 1989. 

AOIMESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
B8-AGL-31. 2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  80018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  RNrmm  information  contact: 
Harold  G.  Hale.  .Air  TrafTic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (312)  894-7360. 


Commonts  Invitod 

Interested  parties  ore  invited  to 
participate  in  this  proposed  nilemakiog 
by  submitting  such  writtea  data,  views, 
or  ai^guments  as  they  may  desire. 
Comments  that  pro^e  the  factual  basis 
supporting  'die  views  and  suggestions 
presented  ore  particnlaTly  helpful  in 
developing  reasoned  regulatoiy 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal. 
CommunicatiolM  shodd  identify  the 
airspace  dodcet  and  be  snbmitted  in 
triplicate  to  the  address  Usted  above. 
Commenters  wtshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AGL-31".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430, 800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

TbeProposal 

The  FAA  is  considering  an 
amendment  to  Section  71.181  of  Part  71 


of  the  Fedenl  Aviation  RegwlatioDS  (14 
CFR  Part  71)  to  alter  the  designated 
transition  area  airspace  near  AustiB. 
MN. 

The  present  transition  area  is  being 
modified  to  accommodate  a  new  VOR 
RWY  18  SIAP  and  a  new  VOR  RWY  36 
SIAP  to  Austin  Municipal  Airport, 
Austin,  MN.  The  modifications  will 
consist  of  increasing  the  5  mile  radius  of 
the  tiaiwitien  area  to  an  8.5  miie  radius: 
and,  increasing  the  lengths  and  widths 
of  the  north  and  south  traiuitioa  area  ■ 
extensions. 

The  development  of  the  SIAPS 
requires  that  tiie  FAA  alter  the 
design  sted  airspace  to  insure  that  the 
procedures  will  be  contained  witliHi 
controlled  airspace.  The  minimum 
descent  altitude  for  the  procedures  may 
be  estabUshed  below  the  floor  of  the 
70D-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (l)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecta  in  14  CFR  Part  71 

Aviation  Safety,  Transition  Areas 

The  Proposed  Amendment 

Accordingly,  pursuant  to  tlie  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
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71  of  the  Fedaral  Aviatioa  PTgiilatinnt 
(14  CFR  Part  71)  aafbUovvs: 

PART71-{AMENDEDI 

1.  Tha  antherity  dtatfon  for  Part  71 
contiooea  ta  read  m  fbtlows: 

Aulliarityr«US.C  tMKa).  13S4(a),  tSlft 
ExecativeOider  ie86«:  49  U.S.C  1O0(^ 
(ReviMd  PMbk  I.  IP-M81  Jtauaqr  U,  isn);  14 

CFRiue. 


indedi 


I71.1SI   (AaiaaiMl 
2.  Section  7L181  ia 
follows: 

AustiB,MR    pi"*i«4t 

That  airspace  extending  upward  from  TOO 
feet  above  the  sarfjaoe  witMs  on  tA  mile 
radius  of  the  Austin  Muaicipil  Airport  (1st 
43*40*00"  N.,  Ions.  KTSSW  V/Jji  withia  4.2» 
miles  each  aide  ai  tbe  Austin  VOR  35S  radioi 
extending  from  the  8.5  siile  radius  to  15  lailes 
north  of  tiie  Austin  Munidpai  Aiqrart  and. 
witlrin  4.2S  oAet  each  tide  of  the  Austin  VOR 
175  radial  extemMng  from  the  ft5  mile  radius 
to  15  miles  soeA  of  Hw  Aosda  Mwiicipai 
Airpoct  ewitolng  Ikat  pwtiuM  whicfa  oreriies 
the  RodMsSir,  INN.  tousitiaa  area. 

Issued  in  Deenaine*.  Hbaois.  on  )anaary 
19,19eft 

TaMjrW.BHfchan, 

Manager,  AfrTtaffk  Division. 
[FR  Doc  8B-238»  Piled  Z-l-W,  ft4S  am] 
I  COOK  4S1S-t>ll 


ENVIROMKNTAL  PROTECTIOIf 
A68ICY 

40CFRPMt5a 
(A-t-FRL-3Sil4-ai 

Approval  and  PtomolBiftton  ot  Mr 
QiHMty  bnptanwntation  PImv^ 


Cwibul  Tacf Miolof  y  fOr  Cranston  Print 
Works  Company,  WfMialsr  OMston 
FacMty,  ¥fabstar,  MA 

aocncy:  EnvironiiKntal  Protectioa 
Agency  (EPA). 
ACnONT  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Massadnisetts.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  fVOC)  emissions 
from  Cranston  Print  Worics  Company, 
Webster  Division  Facility  located  in 
Webster,  Massachusetts.  The  intended 
effect  of  this  actioa  is  to  propose 
approval  of  a  source-specific  RACT 
determination  made  by  the 
Commonwealth  of  Massachusetts  in 
accordance  with  coaunitmenta  made  in 
its  ozone  attaiaaient  plan  af^iroved  by 


EPA  on  NDvember  9, 19n  (46  PR  SMH^. 
This  action  ia  beiag  taken  under  flection 
110  of  the  Clean  Air  Act. 
dates:  CiMuaseuta  maat  ba  received  on 
or  hefbre  Maieh  8i  ttW 


;  Camawntv  may  be  mailed 
to  Louis  F.  Gitto,  Direetor,  Air 
Management  DMsion,  Room  2311,  )PK 
Federal  Bk%.,  Boeton.  MA  022S9.  Cc^ies 
of  Kfeesadnisetts'  submittal  and  EPA's 
Technical  Support  Document  prepared 
for  this  revieioR  are  available  for  public 
inspection  diBing  normal  business  houia 
at  the  EtaviroiMBental  Protection  Agency, 
Room  2911,  JFK  Federal  Rdg.,  Boston, 
MA  02203;  and  the  Department  of 
Environmental  Quality  Engineering 
Division  of  Air  Quality  Control,  One 
Winter  Street,  8tb  Fkior,  Boeton,  MA 
02108. 

TOR  niHIHUI  INTORMATION  CONTACT! 
Lynne  A.  Hamjian.  (617)  565-3248;  FTS 
835-3246. 

SUPPLEMENTARV  INTORMATION:  EPA 
approved  Regulation  310  CMR  7.18(17). 
"Reasonably  Available  Control 
Technology  (RACT),"  on  November  9, 
1983  (48  FR  51480)  as  part  of  the 
Commonwealth  of  Massachusetts'  1982 
ozone  attainment  plan.  This  regulation 
requires  &e  DEQE  to  determine  and 
impose  RACT  on  all  facilities  with 
potential  to  emit  one  hundred  tons  per 
year  (TRY)  or  more  of  VOC  that  are  not 
already  subject  to  Massachusetts' 
regulations  dBvelaped  pursuant  to  the 
EPA  Control  Techniques  Guideline 
(CTG)  documents.  In  a  November  17, 
1982  letter  to  EPA.  the  DEQE  coaunitted 
to  submit  each  of  the  individual  RACT 
determinatiooa  to  EPA  as  source- 
specific  SIP  revisions.  On  November  9, 
1983,  EPA  codified  at  40  CFR  52.1123(b) 
that  DEQE  must  submit  each  RACT 
determination  made  under  310  CMR 
7.18(17)  to  EPA  as  a  SD>  revision  in  order 
to  incorporate  the  limitations  into  the 
SIP.  EPA'a  rationale  for  requiring  DEQE 
to  submit  each  RACT  determination  as  a 
single-source  SIP  revision  is  that 
emission  limits  and  reduction  measures 
imposed  by  states  on  existing  stationary 
sources  in  nonattainment  areas  do  not 
constitute  RACT  antit  and  unless  EPA 
approves  then  as  RACT  via  rulemaking. 
On  February  4, 1968  and  February  29, 
1988,  the  Massacfaasetts  Department  of 
Environmental  Quality  Engineering 
(DEQE)  submitted  a  SIP  revision  for 
parallel  processing.  This  revision  is 
composed  of  two  Masaachusetts  plan 
approvals  dated  March  21, 1975  and 
February  29, 1968  (CM-74-IF-025  and 
CR-88-IF-«Q^  which  define  VOC 
control  requirements  for  Cranston  Print 
Works  Company,  Webster  Division 
Facility  (Cranston]  located  in  Webster. 
Massachusetts.  Cranston  is  a  fabric 


priattag  conipiiny.  It  ia  not  tvkied  to 
either  the  Masaadmsetts'  fabric  coating 
regulatioa  (which  appbes  to  facilities 
which  adnkaater  a  unifarm  layer  of 
coating  aaom  Ae  entire  width  of  the 
substrate)  or  to  tlie  Massacbasetts' 
graphic  arts  regulation  (which  applies  to 
flexographic  printing  facilities  and 
paefcaghig  and  pubbcation  rotogravure 
priiriiag  facilities).  Therefore,  Cranston 
is  sabtect  to  310  CMR  7.18(17), 
"Reasonably  Available  Control 
Tecfmology,"  as  a  non-CTG  source  with 
the  potential  to  emit  100  TRY  or  more  of 
VOCs. 

Cranston  prints  fabrics  which  are 
used  primarily  in  the  high-fashion 
apparel  industry.  Its  VOC  emissions 
result  from  two  processes,  the  add  ager 
process  and  the  fabric  printing  process. 
The  add  ager  process  treats  the  fabria 
The  fabric  printing  process  employs  six 
roller  and  three  rotary  screen  printing 
madmies.  The  source  of  VOC  emissions 
from  this  process  is  the  mineral  spirits 
print  paste  used  on  its  roller  printers. 
Cranston  uses  9  print  pastes:  only  one 
contains  mineral  spirits.  The  majority  of 
VOCs  are  emitted  when  the  printed 
fabric  is  dried  on  steam  dry  cans.  A 
description  of  Cranston's  non-CTG 
processes,  DEQE's  plan  approvals,  and 
the  amendments  necessary  to  secure 
final  EPA  approval  of  those  plan 
approvals  ia  provided  below. 

ThaAddA^arProcaas 

A  scrubber  controfe  the  VOC 
emissions  (acetic  acid)  from  the  acid 
ager  line,  llie  scrubber  controls  VOC 
emisaiona  to  0.6  Ib/hr  at  an  overall 
e^tciency  of  99%.  The  scrubber  reduces 
VOC  emissions  from  260  tons  per  year 
(TPY)  2.6  TPY.  The  waate-water  stream 
fi-om  the  scnd)ber  is  neutralized  prior  to 
discharge  by  mixing  it  with  other  on-site 
waste  streams  that  are  basic  The  DEQE 
issued  Cranston  a  plan  approval  on 
March  21. 1975  (#CM-74-IF-025) 
requiring  thai  it  operate  the  add  ager 
line  with  a  scrubber.  The  DEQE 
specifically  determined  RACT  for  the 
acid  ager  line  as  a  scrubber  with  99% 
overall  efficiency  as  required  by  the 
March  21, 1975  plan  approval  In 
addition,  the  DEQE  has  imposed  daily 
recordkeeping  and  compliance  testing 
requicemaits  for  this  line  in  a  February 
29, 1988  RACT  plan  approval  («CR-6»^ 
IF-002)  which  was  also  issued  to 
Cranston  pursuant  to  310  CMR  7.18(17). 

EPA  has  reviewed  the  two  plan 
approvals  and  supporting 
documentation  which  were  submitted  as 
a  SIP  revision  for  parallel  processing. 
EPA  generally  omcurs  with  the  DEQE's 
RACT  determination  for  the  acid  ager 
process.  The  proposed  plan  approvals 
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must  however  be  anoended.  as  explained 
below,  to  include  additional 
recordkeeping,  monitoring,  and  other 
enforceable  provisions  necessary  to 
ensure  that  the  RACT  requirements  will 
be  enforceable  as  a  practical  matter 
prior  to  being  formally  submitted  as  SIP 
revisions  by  the  DEQB.  These 
amendments  must  be  made  in  order  for 
EPA  to  take  final  action  to  approve  the 
plan  approvals  as  a  revision  to  the  SIP. 

Amendments  to  Plan  Approvals  for  the 
Acid  Ager  Process 

The  DEQE  must  make  the  following 
revisions  to  the  March  21, 1975  plan 
approval  («CM-74-(F-025)  and  to  the 
February  29. 1988  plan  approval  (#CR- 
88-IF-002)  for  the  acid  ager  process: 

1.  The  March  21. 1975  plan  approval 
must  require  that  Cranston  maintain  an 
overall  scrubber  efliciency  greater  than 
or  equal  to  99%  at  all  times. 

2.  The  March  21, 1975  plan  approval 
must  specifically  require  that  the  add 
ager  emissions  shall  not  exceed  0.6  lb/ 
hr. 

3.  The  March  21, 1975  plan  approval 
must  contain  additional  operating 
limitations,  monitoring  provisions,  and 
recordkeeping  requirements  to  indicate 
whether  the  99%  efficiency  is  being 
maintained. 

Specifically,  the  plan  approval  should 
contain  a  minimum  water  inlet  flow 
rate,  a  maximum  operating  temperature 
of  the  air  inlet,  and  a  maximum  wet  air 
flow  rate  derived  either  fit>m  a 
compliance  test  which  demonstrated 
compliance  with  the  99%  efficiency  or,  if 
compliance  test  results  are  not 
available,  from  the  scrubber  design.  In 
addition,  the  plan  approval  must  specify 
a  maximum  pressure  drop  across  the 
scrubber  whidi  is  based  on  the 
compliance  test  or  scrubber  design.  The 
plan  approval  must  require  Cranston  to 
monitor  and  record  the  pressure  drop 
once  per  day.  Further,  the  plan  approval 
must  require  that  Cranston  continuously 
monitor  and  record  the  temperature  of 
the  air  inlet  the  inlet  air  flow  rate,  and 
the  inlef  water  flow  rate  to  confirm  that 
the  90%  efficiency  is  being  inet  The  plm 
approval  also  must  contain  a 
contingency  plan  for  when  monitored 
parameters  are  not  maintained  at  the 
values  specified  in  the  plan  approval 

4.  As  an  alternative  to  No.  3  above, 
the  March  21, 1975  plan  approval  could 
require  Cranston  to  continuously 
monitor  with  some  hydrocarbon 
detection  device  and  record  the  amount 
of  VOC  in  the  inlet  and  outlet  gas  to 
confirm  that  the  99%  efficiency  is  being 
met 

5.  The  DEQE  must  formally  submit  an 
approvable  revision  to  the  SIFs  VOC 
test  method  repilation  requiring  non- 


CTG  sources  subject  to  310  CMR 
7.18(17)  to  use  EPA-approved  test 
methods,  or  specify  the  use  of  EPA- 
approved  test  methods  in  both  the 
March  21, 1975  plan  approval  (#CM-74- 
IF-025)  and  the  February  2a  1988  plan 
approval  (»CR-88-IF-002). 

In  addition,  the  DEQE  did  not  provide 
the  opportunity  for  public  comment  on 
the  March  21, 1975  plan  approval.  The 
DEQE  must  publish  a  public  notice  and 
hold  a  public  hearing  on  this  plan 
approval,  or  certify  that  its  requirements 
are  a  "reasonable  outgrowth"  of  the 
RACT  proposal  in  the  plan  approval 
that  went  to  public  hearing  on  October 
7,1966. 

For  further  details  on  these 
requirements  refer  to  the  Technical 
Support  Ooctunent  prepared  for  this 
revision  which  may  be  obtained  from 
the  EPA  Regional  Office  listed  in  the 
\  section  of  this  notice. 


Hie  Fabric  Printing  Process 

Cranston  has  reduced  VOC  emissions 
(mineral  spirits)  from  its  fabric  printing 
operations  by  reformulating  one  of  its 
print  pastes,  changing  production 
schedules,  and  by  replacing  roller 
printers  with  screen  printers.  Cranston 
has  reduced  its  actual  annual  VOC 
emissions  from  fabric  printing 
operations  from  819  TPY  in  1980  to  412 
TPY  in  1987.  This  is  a  50%  annual 
reduction.  The  DEQE  issued  the  fabric 
printing  operations  a  plan  approval  on 
February  29. 1968  (#CR86^-002)  which 
imposes  a  short  term  emission  rate  of 
82.5  lb  VOC/1000  lb  fabric  printed 
(averaged  over  24  hours)  and  an  annual 
emissions  cap  of  412  TPY.  This  plan 
approval  also  imposes  daily 
recordkeeping,  quarterly  reporting,  and 
compliance  testing  requirements  lor  the 
fabric  printing  process.  The  DEQE  has 
detemdned  that  a  50%  annual  reduction 
in  VOC  emissions  from  Cranston's 
fabric  printing  operations  is  RACT  for 
this  process. 

EPA  has  reviewed  the  February  29. 
1968  plan  approval  and  supporting 
documentatiaa  whidi  DEQE  subndtted 
as  a  SIP  revision  for  paraOel  processing 
and  has  concluded  that  further 
documentation,  as  detailed  below,  is 
necessary  to  simport  the  emission  rata 
of  82.6  lb  VOC/IOOO  lb  fabric  printed 
(averaged  over  24  hours)  as  RACT  for 
the  fabric  printing  process.  Cranston's 
emission  rate  in  1960  was  86J  lb  VOC/ 
1000  lb  fabric  printed.  The  emission  rate 
included  in  the  plan  approval  is  82.5  lb 
VOC/1000  lb  fabric  printed  (averaged 
over  24  hours).  This  is  only  an  8% 
reduction  in  VOC  emissions  on  a  daily 
basis. 

EPA  considers  fabric  printing  similar 
to  graphic  arts  printing  because  both 


processes  print  substrates  using 
engraved  intagHo  rollers.  Therefore,  the 
DEQE  must  clearly  document  in  the  SIP 
submittal,  why  Cranston  cannot  achieve 
a  65%  reduction  with  add-on  control 
technology,  or  cannot  use  print  pastes 
with  equivalent  formulations  as  those 
set  forth  in  Massachusetts'  Regulation 
310  CMR  7.18(12)  which  was  developed 
in  accordance  with  EPA's  graphic  arts 
CTG  (EPA-450/2-78-033).  For  EPA  to 
approve  this  SIP  revision,  the  DEQE 
must  submit  the  following  additional 
documentation  to  support  that  82.5  lb 
VOC/1000  lb  fabric  printed  (averaged 
over  24  hours)  is  RACT: 

1.  Why  Cranston  cannot  achieve  a 
65%  overall  reduction  with  add-on 
control  technology  as  in  the 
Massachusetts  Graphic  Arts  Regulation. 
Specifically,  why  add-on  controls  are 
not  technically  or  economically  feasible 
for  each  line.  Documentation  must 
include  cost  analyses  and  technical 
documentation  for  carbon  adborption, 
incineration  (catalytic  and  thermal),  and 
ducting  emissions  to  existing  boUers. 
Further,  the  DEQE's  documentation 
must  include  why  Cranston  cannot  duct 
the  exit  gas  of  each  line  to  add-on 
control  equipment  and  why  Cranston 
cannot  adjust  the  existing  ventilation 
system  to  accommodate  add-on 
controls. 

2.  Why  Cranston  cannot  use  print 
pastes  with  equivalent  formulations  as 
those  set  forth  in  the  Massachusetts 
Graphic  Arts  Regulation.  Specifically, 
why  Cranston  cannot  achieve  a  higher 
percent  reduction  via  reformulation  or 
switching  to  screen  printing. 

In  addition,  it  is  not  clear  whether  the 
82.5  lb  VOC/1000  lb  fabric  printed  (as 
averaged  over  24  hours)  emission  limit  is 
being  met  on  a  line-by-line  or  via  cross- 
line  averaging.  If  Cranston  is  achieving 
compliance  with  this  emission  limit  via 
cross-line  averaging,  then  the  plan 
approval  must  require  that  Cranston 
meet  all  of  the  requirements  of  EPA's 
Emissions  Tradfaig  Policy  published  on 
December  4. 1966  (51 FR  43814). 

Finally,  DEQE  must  amend  the 
February  29. 1686  plan  approval  itself, 
as  summarized  below,  to  include 
adtfitional  testing,  enforceable  emission 
rates  and  other  provisions  to  ensure  that 
the  limitations  are  enforceable  prior  to 
being  formally  submitted  as  a  SIP 
revision  by  the  DEQE.  These 
amendments  must  be  made  in  order  for 
EPA  to  take  final  action  and  incorporate 
the  plan  approval  into  the  SIP. 

Amendments  to  the  Plan  Approval  for 
the  Fabric  Printing  Process 

The  DEQE  must  make  the  following 
revisions  to  the  February  29. 1968  plan 
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approval  (»CR-8»-IF-«02)  for  the  fabric 
printing  process: 

1.  DEQE  must  first  si^mit  adequate 
documentation  to  iustify  that  the  82.5  lb 
VOC/1000  lb  fabric  printed  (averaged 
over  24  hours)  is  RACT.  II  this  limit  is 
being  met  by  croas-line  averaging,  then 
the  DEQE  must  amend  the  pltei 
approval  to  require  Cranston  to  comply 
with  EPA's  Emissions  Trading  Policy. 

2.  The  DEQE  must  formally  submit  an 
approvable  revision  to  the  SFs  VOC 
test  method  regulation  requiring  non- 
CTG  sources  subject  to  310  CMR 
7.18(17)  to  use  EPA-approved  test 
methods,  or  specify  the  use  of  EPA- 
approved  test  methods  in  the  plan 
approval. 

3.  The  plan  approval  must  require 
Cranston  to  record  the  density  of  the 
mineral  spirits  on  a  daily  basis. 
Alternatively,  the  plan  approval  could 
reqnire  that  Ovnston  make  this 
information  readily  accessible  widi  the 
VOC  records. 

For  further  details  on  these 
reqoiremento  refier  to  the  Tedmical 
Support  Dociment  prepared  for  this 
revision  which  may  be  obtained  frtmi 
the  EPA  Regional  Office  Rated  in  die 
ADDRESSES  section  of  this  notice. 

EPA  is  proposing  to  approve  two 
Massachusetts  plaia  approvals  as  a 
revision  to  the  SIP  provided  that 
Massachusetts  aiakes  the  changes 
described  is  this  notice,  and  is  soliciting 
public  camnentB.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  die 
Federal  Rtilfaking  procedure  by 
submitting  wrtttea  covnaeiits  te  ttie 
Region  I  office  listBd  in  the  adcfresaes 
section  of  tins  notice.  In  addition,  prior 
to  final  ndemaliing.  EPA  is  requiring 
that  the  DBQ/R  submit  additional 
docuaientation  to  support  tlie  proposed 
RACT  deteraunatian  for  tlie  f^ric 
printing  process.  EPA  will  provide  the 
opportunity  for  comment  on  the 
additional  documentation  si^nttted  by 
the  DEQE  prior  to  final  approval  of  this 
revision. 

This  revision  is  being  processed  under 
a  procedure  called  "paralM  processing" 
(47  FR  27073).  If  the  proposed  revision  is 
substantially  changed,  in  areas  other 
than  required  by  this  notice,  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  were  made  to 
the  proposed  revision,  EPA  will  publish 
a  final  rulemaking  notice.  The  final 
rulemaking  action  by  EPA  will  occur 
only  after  the  final  plan  approvals  for 
Cranston  have  been  issued  by  the  DEQE 
and  have  been  formally  submitted  to 
EPA  for  incorporation  into  the  SIP. 

Proposed  Action:  EPA  is  proposing  to 
approve  the  Massachusetts  Plan 


Approvals  dated  March  21. 1968  and 
Febroary  29, 1988  (#CM-74-IF-025  and 
#CR-8ft-tf-002)  imposiag  RACT  oa 
Cranston  Print  Works  Coa^iany  as  a 
revision  to  the  Massachusetts  S&>.  EPA 
is  proposing  approval  with  the 
understanding  that  the  DEQE  will  revise 
the  plan  approvals  and  submit 
additionai  documentatkn  as  outlined  in 
this  notice  prior  to  formal  sobmittal  of 
the  plan  approvals  for  incorporation  into 
the  SIP.  If  the  DEC^'s  formal  SIP 
revision  request  does  not  incoiparate 
the  reqnrcnents  oadined  fai  thk*  notice. 
EPA  will  withdraw  this  proposed  action 
and  take  action  to  disapprove  DEQE's 
SIP  revisim  request 

Unda-  5  U.S.C.  605(b).  I  certify  thst 
this  SIP  revisian  will  not  have  a 
significant  eeoaonic  impact  on  s 
substantial  number  of  small  entities  (see 
46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan  revision 
will  be  based  on  whether  it  meets  die 
requirements  of  section  llt)(a](2)(A) — 
(K)  and  110(a](3]  of  the  Oean  Air  Act  as 
amended  and  EPA  regalations  in  40 
CFRPartSl. 

List  of  Subjw:ls  in  40  CFR  Part  52 

Air  pollution  eontroL  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recorcHieeping 
requirements. 

Authority:  42  U.S.C.  7404-7642. 

Date:  September  27.  ISSa. 
Michad  R.  Ddand. 
Regional  Administrator.  Region  I. 
(Fit  Doc.  8»-2423  Filed  2-1-801  a45  %m) 


40CFRP»t52 

[A-i-nn.-»i4-ii 

Approval  and  Promtrigalion  of  Air 


MasiBihuaeMa,  ReasoneWy  AvaHaMe 
Control  Technology  tor  Monaanto 
Polymer  Producta  Co^  Indian  Orcfiard, 
MA 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMMRV:  EPA  is  proposing  to  approve 
a  pnq^Msed  State  Implementation  Plan 
(SIP)  revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  contrcrf 
technology  (RACT)  to  control  voiatile 


organic  compound  (VOC)  emissions 
from  Monsanto  Polymer  Products 
Company  in  Indian  Orchard. 
Massadinsetts.  The  intended  effect  of 
this  action  is  to  propose  approval  of  a 
source  specific  RACT  determination 
made  by  the  Commonwealth  of 
Massadinsetts  in  accordance  with 
conmntments  of  its  approved  198£  ozone 
attainment  plan.  This  action  is  being 
taken  under  section  110  of  the  Clean  Air 
Act. 

DATES:  Comments  must  be  received  on 
or  before  March  8, 1989. 

ADOWESSCS:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2313,  JFK 
Federal  Bldg..  Boston.  MA  02203.  Copies 
of  the  State  submittal  and  EPA's 
Technical  Support  Document  are 
available  for  public  inspection  during 
normal  business  hoiss  at  the 
Environmental  Protection  Agency.  Room 
2313.  jFK  Federal  Bldg..  Boston.  MA 
02203  and  the  IDepartment  of 
Enviromnental  Quality  Engineering. 
Division  of  Air  Quality  Control,  One 
Winter  Street  8th  floor.  Boston.  MA 
02108. 

FOR  fuhtiieii  wfowiiatioii  contact: 

Lorenzo  Thantu,  (617)  565-3250;  FTS 
835-32S0. 

SUPPLEMENTARY  WFORMUTIOIC  EPA 

approved  Regulation  310  CMR  7.18(17). 
"Reasonably  Available  Control 
Technology  (RACT),"  on  November  a 
1983  (48  FR  51480)  as  part  of  dae 
Commonwealth  of  Massachusetts'  1982 
ozone  attainment  plan,  lliis  regulation 
requires  the  Commonwealth  of 
Massachusetts  Department  of 
Environmental  Quality  Engineering 
(DEQE)  to  determine  and  impose  RACT 
on  all  stationary  sources  with  the 
potential  to  emit  one  hundred  tons  per 
year  (TPY)  or  more  of  VOCs  diat  are  not 
already  subject  to  RACT  under 
Massachusetts'  regulations  developed 
pursuanl  to  the  EPA  Control  Tedniiques 
Guideline  (CTG)  dociunentSL  in  a 
NovembCT  17. 1962  letter  to  EPA  die 
DEQE  committed  to  submit  each  of  the 
individual  I^CT  determinations  to  EPA 
for  incorporation  into  the  Massachusetts 
SIP.  One  November  a  1983.  EPA 
codified  at  40  CFR  52.1123  that  the 
DEQE  must  submit  each  RACT 
determination  made  under  310  C^Al 
7.18(17)  to  EPA  as  a  SIP  revisian  in  order 
to  incorporate  the  limitations  imposed 
on  each  non-CTG  source  into  the  SIP. 
EPA's  rationale  for  requiring  the  DEQE 
to  submit  each  RACT  (^termination  as  a 
single  source  SiP  revisian  is  that 
emission  limits  and  reduction  raeesores 
imposed  by  States  on  existing  stationary 
sources  in  nonattaitmient  areas  do  not 
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constitute  RACT  unless  and  until  EPA 
approves  them  as  RACT  via  federal 
rulemaking. 

The  Monsanto  Polymer  Products 
Company  (Monsanto)  in  Indian  Orchard, 
Massachusetts  is  a  one  hundred  TPY 
non-CTG  VOC  source  subject  to  RACT 
under  Massachusetts'  Regulation  310 
CMR  7.18(17).  On  February  4, 1968.  EPA 
received  a  request  from  the  DEQE  to 
parallel-process  a  proposed  SIP  revision 
imposing  RACT  on  Monsanto's  non- 
CTG  processes.  This  revision  includes 
the  DEQE's  proposed  Plan  Approval, 
dated  December  23, 1987,  issued  under 
310  CMR  7.18(17)  to  Monsanto. 

Descriptioii  of  the  RACT  DetermiiwHon 

Monsanto  primarily  produces 
polymers  and  plastics  at  its  Indian 
Orchard  plant.  Originally,  Monsanto 
had  eleven  processes  subject  to  RACT. 
With  the  shutdown  of  the  Phenol/ 
Formaldehyde  Resins  Process  and  the 
Polyvinyl  Alcohol  Process,  and  the  sale 
of  the  Polystyrene  Resins  Process,  the 
Indian  Orchard  plant  now  has  eight  non- 
CTG  processes  Oiat  are  subject  to  RACT 
requirements  under  310  CMR  7.18(17): 

The  Formaldehyde  Process; 

The  Polyvinyl  Butyral  Meeting 
Process; 

The  Polvvinyl  Butyral-South  Process; 

The  Melamine  and  Urea/ 
Formaldehyde  Resins  Process; 

The  Polyvinyl  Formal  Process; 

The  Polyvinyl  Acetate  Products 
Process; 

The  Polyvinyl  Acetate  Multipolymer 
Solutions  Process;  and 

The  Polyvinyl  Butyral-East  Process. 

The  pro{>oseid  Plan  Approval  imposes 
requirements  which  the  DEQE  has 
determined  to  constitute  RACT  for  these 
eight  processes  in  order  to  reduce  VOC 
emissions. 

In  the  course  of  itsdechnical  RACT 
determination,  the  DEQE  determined 
that  Monsanto's  control  of  VOC 
emissions  for  the  Formaldehyde  Process, 
the  Polyvinyl  Acetate  Products  Process, 
and  the  Polyvinyl  Acetate  Multipolymer 
Solutions  Process  already  constituted 
RACT.  A  description  of  the  VOC 
controls  for  these  processes  is  contained 
in  the  Technical  Support  Dociunent 
prepared  on  today's  action.  It  is 
available  at  the  EPA  Regional  Office 
listed  in  the  AOOfmSCS  section  of  this 
notice.  For  these  three  processes,  the 
DEQE  has  Imposed  certain  compliance/ 
enforcement  requirements  in  the 
proposed  Plan  Approval  to  insure  that 
the  emissions  do  not  exceed  those 
RACT  levels.  For  the  remaining  five 
processes,  the  DEQE  has  imposed 
specific  RACT  requirements  on 
Monsanto.  In  addition,  the  DEQE  has 
imposed  a  general  Leak  Detection  and 


Repair  Program  on  Monsanto  to  control 
fugitive  VOC  emissions.  This  general 
Leak  Detection  and  Repair  Program  is 
applicable  to  the  entire  plant  with  the 
exception  of  the  Polyvinyl  Butyral 
Sheeting  Process  and  part  of  the 
Polyvinyl  Butyral-East  Process.  These 
RACT  measures  and  the  resulting 
emission  reductions  are  detailed  below: 

Polyvinyl  Butyral  Sheeting  Process: 
Through  a  process  change,  Monsanto 
phased  out  the  use  of  toluene  resulting 
in  a  seventeen  TPY  reduction. 

Polyvinyl  Butyral-South  Process: 
Monsanto  installed:  (a)  mechanical 
seals  on  the  hydrolysis  reactors 
resulting  in  a  30.0  TPY  reduction,  (b)  a 
packed-tower  scrubber  on  the  dryer, 
resulting  in  a  165.1  TPY  reduction,  and 
(c)  a  chilled  condensation  system  on 
eleven  storage  tanks,  resulting  in  a  22.2 
TPY  reduction. 

Melamine  and  Urea/Formaldehyde 
Resins  Process:  Monsanto  installed  a 
packed-bed  scrubber  on  one  kettle  used 
for  "spill  over"  production,  resulting  in  a 
0.52  TPY  reduction. 

Polyvinyl  Formal  Process:  Monsanto 
redesigned  the  venting  systems  from  the 
soak  tanks,  resulting  in  a  23.9  TPY 
emission  reduction. 

Polyvinyl  Butyral-East  Process:  In  an 
earlier  version  of  the  Plan  Approval, 
dated  April  29, 1986,  the  DEQE  required 
Monsanto  to  meet  a  schedule  for  the 
installation  of  a  packed-tower  scrubber 
on  the  dryer  in  order  to  achieve  a  51.3 
TPY  VOC  emission  reduction.  That  Plan 
Approval  also  required  Monsanto  to 
meet  a  schedule  for  the  implementation 
of  an  intensive  Leak  Detection  and 
Repair  Program  on  two  process  units, 
the  Acetalization/Hydrolysis  unit  and 
the  Wash  Tank.  This  intensive  Leak 
Detection  and  Repair  Program  is  to 
insure  that  the  engineering  fixes  (e.g.  the 
installation  of  mechanical  seals  on 
agitator  shafts)  imposed  in  the  proposed 
Plan  Approval  achieve  a  96.6  TPY  VOC 
emission  reduction  (a  56%  reduction)  as 
part  of  Monsanto's  RACT 
determination.  This  intensive  Leak 
Detection  and  Repair  Program  is  specific 
to  these  two  units  of  the  Polyvinyl 
Butyral-East  Process  and  should  not  be 
confused  «vith  the  general  Leak 
Detection  and  Repair  Program  that  is 
being  imposed  on  Monsanto's  Indian 
Orchard  facility  including  the  remainder 
of  the  Polyvinyl  Butyral-East  Process. 

Monsanto  d^d  not  comply  with  the 
schedule  imposed  in  the  April  29, 1966 
Plan  Approval.  Accordingly,  the  DEQE 
issued  a  Consent  Agreement  and  Order 
dated  December  6, 1986  with  a  forty 
thousand  dollar  penalty  to  Monsanto. 
That  Order  requL«d  Monsanto  to 
comply  with  all  the  provisions  of  the 
April  29. 1986  Plan  Approval  for  the 


Polyvinyl  Butyral-East  Process  as  soon 
as  practical  but  in  no  case  later  than 
April  30, 1987.  Further,  the  Order 
imposed  additional  requirements  on  the 
Polyvinyl  Butyral-East  Process  which 
included  an  increase  in  the  monitoring 
frequency  of  the  general  Leak  Detection 
and  Repair  Program  from  quarterly  to 
monthly,  and  the  installation  of  a  chilled 
fluid  condensation  system  by  June  30. 
1987  on  four  slurry  tanks  (vents 
#111P181,  #111P182.  ♦111P183.  and 
#111P184).  The  December  5. 1988  Order 
is  part  of  the  DEQE's  December  23, 1987 
proposed  Plan  Approval  which  is  the 
subject  of  today's  action. 

General  Leak  Detection  and  Repair 
Program:  In  addition  to  the  process- 
specific  intensive  Leak  Detection  and 
Repair  Program  discussed  in  the 
previous  paragraph,  the  DEQE  has 
imposed  a  general  Leak  Detection  and 
Repair  Program  to  control  fugitive  VOC 
emissions  from  Monsanto's  Indian 
Orchard  facility.  The  December  23, 1987 
proposed  Plan  Approval  states  that  the 
test  methods  and  the  recording/ 
reporting  requirements  of  that  general 
Leak  Detection  and  Repair  Program 
must  meet  the  requirements  of 
Massachusetts  SIP  Regulation  310  CMR 
7.18(19),  Synthetic  Oi^anic  Chemical 
Manufacture.  The  DEQE  adopted 
Regulation  310  CMR  7.18(19)  pursuant  to 
EPA's  CTG,  Control  of  Volatile  Organic 
Compound  Leaks  From  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Equipment  (EPA-450/3- 
83-006).  The  general  Leak  Detection  and 
Repair  Program  applies  to  the  entire 
plant  except  for  the  part  of  the  Polyvinyl 
Butyral-East  Process  where  the  process- 
specific  intensive  Leak  Detection  and 
Repair  Program  is  imposed  and  the 
Polyvinyl  Butyral  Sheeting  Process.  The 
DEQE  did  not  subject  the  Polyvinyl 
Butyral  Sheeting  Process  to  the  general 
Leak  Detection  and  Repair  Program 
because  the  only  VOC  utilized  in  this 
process  is  a  heavy  liquid  as  defined  in 
310  CMR  7.18(19)  and  in  the  above 
referenced  CTG.  Processes  utilizing  only 
heavy  liquids  are  not  subject  to 
quarterly  monitoring  requirements  for 
leak  detection  under  310  CMR  7.18(19). 
"Therefore,  the  DEQE  has  imposed  these 
requirements  of  the  general  Leak 
Detection  and  Repair  Program  for 
Monsanto,  a  non-CTG  source,  consistent 
with  leak  detection  and  repair  programs 
required  by  310  CMR  7.18(19)  for  CTG- 
subject  sources. 

Process  Shutdowns:  In  addition  to  the 
requirements  imposed  on  the  five 
processes  and  the  general  Leak 
Detection  and  Repair  Program  as 
discussed  above,  the  DEQE's  proposed 
Plan  Approval  also  includes  the 
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reductions  achieved  by  shutting  down 
the  Polyvinyl  Alcohol  Process  as  part  of 
the  RACT  determination  for  the  Indian 
Orchard  facility.  In  the  course  of  its 
technical  RACT  determination,  the 
DEQE  had  found  5.8  pounds  of  VOC  per 
100  pounds  of  product  to  be  RACT  for 
this  process.  Implementation  of  that 
RACT  determination  would  have 
resulted  in  an  emission  reduction  of  601 
TPY.  However.  Monsanto  shutdown  this 
process  in  1986.  The  DEQE's  December 
23, 1987  proposed  Plan  Approval 
requires  that  the  shutdown  be 
permanent,  and  the  DEQE  considers  all 
of  the  emission  reductions  achieved  by 
this  shutdown  to  be  RACT.  This 
shutdown  resulted  in  827.2  TPY 
reduction. 

The  Phenol/Formaldehyde  Resins 
Process  was  shutdown  in  1964.  The 
DEQE  did  not  quantify  the  resulting 
emission  reductions  and  did  not  count 
them  toward  the  percent  reduction 
achieved  by  its  RACT  determination. 
The  DEQE  does  consider  the  1984 
shutdown  of  this  process  to  be 
permanent  and  enforceable.  Should 
Monsanto  opt  to  restart  this  process,  it 
would  be  subject  to  the  Massachusetts 
SIFs  new  source  review  regulation 
located  at  310  CMR  7.02. 

EPA's  Evaluation  of  the  RACT 
Determination 

As  a  result  of  VOC  emission  reduction 
measures  imposed  on  Monsanto's  active 
processes  and  the  shutdown  of  the 
Polyvinyl  Alcohol  Process,  Monsanto's 
Indian  Orchard  faciUty  has  achieved  a 
plantwide  emission  reduction  of 
approximately  76%  (a  1222.8  TPY 
reduction),  comparing  1985  emission 
levels  with  emission  levels  after  RACT. 
The  year  1985  was  used  as  the  baseline 
year  to  determine  the  percent  reduction 
achieved  by  imposing  RACT  rather  than 
the  1980  baseline  year  of  the  SIP.  In 
1985,  Monsanto  conducted  an  extensive 
refinement  of  its  annual  Source 
Registration  Database.  EPA  and  the 
DEQE  determined  that  use  of  the  1985 
update  to  calculate  Monsanto's  pre- 
RACT  VOC  emissions  provided  for  a 
more  accurate  comparison  to  post- 
RACT  emissions  than  the  use  of  the 
baseline  year  of  the  1982  SIP.  This  76% 
reduction  in  VOC  emissions  does  not 
include  the  reductions  in  fugitive 
emissions  achieved  by  Monsanto's 
general  Leak  Detection  and  Repair 
Program  to  control  fugitive  VOC 
emissions.  As  previously  stated,  this 
76%  reduction  in  VOC  emissions  does 
not  include  the  reductions  achieved  in 
1984  by  the  shutdown  of  the  Mienol/ 
Formaldehyde  Resins  Process.  Most 
importantly,  this  76%  reduction  is 
greater  than  the  reduction  projected  for 


Monsanto  in  the  Massachusetts  1982 
State  Implementation  Plan  for  Ozone 
and  Carbon  Monxide:  August  1962. 

EPA  has  reviewed  the  proposed  Plan 
Approval  and  supporting  documents 
submitted  as  a  SIP  revision  and 
generally  coucurs  with  the  DEQE's 
RACT  determination.  For  more  details 
on  EPA's  evaluation  of  the  DEQE's 
RACT  determination  and  the  baseline 
used  to  calculate  the  RACT  percent 
reduction,  please  refer  to  the  Technical 
Support  Dociunent  available  at  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  notice. 

For  Monsanto's  eight  processes  that 
are  subject  to  310  CMR  7.18(17),  the 
DEQE's  proposed  Plan  Approval  sets 
forth  compliance/enforcement 
requirement.  The  purpose  of  these 
requirements,  as  specified  in  the 
December  23, 1987  proposed  Plan 
Approval,  is  to  insure  that  Monsanto  is 
meeting  each  RACT  requirement  on  a 
continuous  basis. 

However,  EPA  finds  that  several,  of 
the  RACT  requirements,  as  currently 
written  in  the  proposed  Plan  Approval, 
are  not  clearly  enforceable.  Therefore, 
EPA  and  the  DEQE  cannot  insure  that 
the  RACT  emission  reductions  will 
actually  occur. 

Before  EPA  will  conduct  final 
rulemaking  approving  this  SIP  revision, 
the  DEQE  must  add  the  requirements 
listed  below  to  Monsanto's  Plan 
Approval  to  remedy  these  enforceability 
problems: 

Formaldehyde  Process 

1.  The  final  Plan  Approval  must 
require  Monsanto  to  operate  the  chilled 
condensation  system  such  that  the 
vented  exhaust  is  at  a  temperature  of  40 
degrees  F  or  less,  and  install  and 
maintain  indicators  to  monitor 
compliance  on  a  continuous  basis. 

2.  The  final  Plan  Approval  must 
specifically  require  boiler  No.  6  to  be  in 
a  concurrent  operation,  i.e.,  in  a  firing 
mode,  whenever  the  absorbers  are  in 
operation  because  their  process  ofi-gas 
is  ducted  and  directed  to  boiler  No.  6  for 
destruction. 

3.  The  final  Plan  Approval  must 
specify  a  percent  removal  efficiency  for 
the  scrubber  used  for  tank  truck  loading. 
This  specific  percent  removal  efficiency 
should  be  written  into  the  final  Plan 
Approval  such  that  it  is  met  whenever 
the  scrubber  is  in  operation. 

Polyvinyl  Butyral  Sheeting  Process 

For  the  printing  process  step,  the  Plan 
Approval's  current  language,  "press  not 
used",  is  unclear  and  does  not  appear  to 
impose  a  dufy  on  Monsanto  and 
therefore  is  not  legalfy  enforceable. 
Consequently,  the  language  should  be 


revised  to  read  "the  rotogravure  printing 
press  shall  not  be  used  at  any  time." 

Polyvinyl  Butyral-South  Process 

1.  The  final  Plan  Approval  must 
indicate  a  correct  number  of  reactor 
agitators  on  the  four  hydrolysis  reactors 
for  which  RACT  has  been  defined  as  a 
Leak  Detection  and  Repair  Program 
(covered  under  Monsanto's  general  Leak 
Detection  and  Repair  Program). 

2.  The  final  Plan  Approval  must 
specify  the  reduction  efficiency  to  the 
packed-tower  scrubber  installed  on  the 
dryer  as  a  continuous  requirement  (i.e.. 
Monsanto  shall  operate  the  scrubber  at 
a  removal  efficiency  of  at  least  85.0 
percent  at  all  times). 

3.  The  proposed  Plan  Approved 
contains  a  provision  for  the  chilled 
condensation  system  installed  on  the 
solvent  recovery  process  unit  which 
reads  "that  Monsanto  operate  the 
chilled  condensation  system  regardless 
of  the  outside  ambient  temperature 
tmless  Monsanto  can  demonstrate  to  the 
Department  that  operation  results  in  no 
significant  VOC  reductions  compared  to 
non-operation."  The  final  Plan  Approval 
should  specify  the  size  of  the 
"significant"  VOC  reduction  for  the 
purposes  of  comparing  the  operation  of 
the  system  with  the  shutdown  of  the 
system.  The  formal  SIP  revision 
submittal  from  the  DEQE  to  EPA  should 
describe  the  procedure  by  which  the 
DEQE  would  authorize  the  system 
shutdown  and  issue  an  amended  Plan 
Approval  to  Monsanto.  In  addition,  the 
final  Plan  Approval  miTst  state  the 
chilled  fluid  temperature  as  an 
enforceable  operating  parameter  ({.e^ 
Monsanto  must  maintain  the 
temperature  of  the  chilled  fluid 
supplying  the  chilled  condensers  at  40 
degrees  F  or  less  at  all  times). 

Melamine  and  Urea/Formaldehyde 
Resins  Process 

The  final  Plan  Approval  must  define 
the  specific  overall  reduction  efficiency 
that  must  be  continuously  met  for  the 
two-stage  scrubbing  system,  i.e.,  venturi 
scrubber  and  packed-tower  scrubber,  for 
this  process.  In  addition,  the  final  Plan 
Approval  should  clarify  that  a  "no  flow" 
condition  of  the  induced  draft  fan  for  the 
packed-tower  scrubber  must  sound  an 
alarm  in  the  control  room. 

Polyvinyl  Acetate  Products  Process 

The  DEQE  imposed  an  operating 
restriction  of  750  hours  per  year  on  the 
75  gallon  dissolving  tank  which  is  used 
to  make  Polyvinyl  Butyral-East 
windshield  grade  products.  This 
operating  restriction,  as  written  in  the 
December  23, 1987  proposed  Plan 
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Approval,  is  not  considered  enforceable 
in  practice  by  EPA.  If  compliance  with 
the  operating  restriction  is  based  on  the 
total  annual  operatiBg  koen,  there  may 
be  considerable  time  lag  before  a 
violation  can  be  determined  and 
documented  as  a  continuing  violation. 
Therefore,  the  final  Plan  Approval  must 
require  Monsanto  to  comply  with  the 
annual  750  hour/year  cap  on  a  rolling 
montiily  basis  for  any  twelve 
consecutive  months.  In  addition,  an 
effective  date  must  be  specified  in  the 
final  Plan  Approval  for  diis  operating 
restriction  of  no  later  than  December  31. 
1986. 

Polyvinyl  Batyml-Eost  /Vocess 

1.  The  final  Plan  Apfiroval  must 
specify  the  reduction  efficiency  for  the 
packed-tower  scrubber  installed  oo  the 
dryer  as  a  continuous  requireiBeat  (Le. 
"Monsanto  shall  operate  the  scrubber  at 
a  removal  efficiency  of  at  least  SOX  at 
all  times). 

2.  The  final  Plan  A^iroval  must 
require  Monsanto  to  install  and 
maintain  indicators  to  monitor  that  the 
vented  exhaust  temperature  of  the 
chilled  condeitsation  system  does  sot 
exceed  40  degrees  F.  In  addition,  the 
final  Plan  Approval  must  state  the 
chilled  fluid  temperature  as  an 
enforceable  operating  parameter  (i.a. 
"Monsanto  must  maintain  the 
temperature  of  the  chilled  fluid 
supplying  the  chilled  condensers  at  40 
degrees  F  or  less  at  all  times."). 

3.  The  December  23. 1967  proposed 
Plan  Approval  imposes  a  process- 
specific  intensive  Leak  Detection  and 
Repair  Program  on  the  Acetilizatior^ 
Hydrolysis  and  Wash  Tank  process 
units  of  the  Polyvinyl  Butyral-East 
Process.  As  previously  stated,  this 
intensive  Leak  Detection  and  Repair 
Program  is  to  insure  that  the  engineering 
fixes  (a^.  installatioD  of  madiankal  seals 
on  agitator  shafts)  achieve  tiM  SM  RACT 
reduction  in  fugitive  VOC  emissions 
from  these  subject  process  units.  The 
fugitive  VOC  emissions  fitim  the 
Acetilization/Hydrolysis  and  Wash 
Tank  process  unit  areas  are  exhausted 
via  elephant  trunks  to  vent  Na  820  and 
vent  No.  821  respectively.  The  DEQE's 
December  23, 19B7  proposed  Plan 
Approval  states  that  Monsanto  will 
demonstrate  that  the  56%  RACT 
reduction  in  VCX!  emissions  has 
occurred  by  monitoring  Bie  exhaust  from 
vent  Na  820  and  vent  Na  821  daiiy  with 
an  organic  vapor  analyzer  (OVA). 
Further,  that  proposed  Hian  Approval 
states  that  compliance  would  bie  based 
on  the  quarterly  average  <tf  ail  inwdings 
The  DEQE  proposes  tlwt  qnartorly 
averaged  OVA  reading  of  35  parts  per 


million  (ppm)  for  the  vant  Na  820  and  23 
ppm  for  vent  Na  621  would  rapresent 
compliance  with  RACT. 

However.  EPA  does  not  concur  that 
compliance  with  RACT  for  thme  two 
processes  units  should  be  determined 
solely  by  monitoriag  vaaU  Na  620  and 
821.  The  proposed  Plan  Approval  must 
be  amended  to  sub)ect  all  of  the 
engineering  fixes  and  process 
modifications  which  achieve  the  56% 
reduction  in  fugitive  VOC  emissions  to 
the  intensive  Leak  Detection  and  Repair 
ftogram.  The  final  Plan  Approval  must 
require  Monsanto  to  monitor  each  of 
these  fugitive  VOC  emission  points  (e.g. 
agitator  shafts,  manhole  covere, 
sampling  points,  etc^  of  the 
Acetilization/Hydrolysis  and  Wash 
Tank  process  onits.  Fnrther,  die  final 
Plan  Approval  must  specify  a  frequency 
for  conducting  sndi  monitoring.  In  no 
event  may  the  monitoring  fivquency  be 
less  than  on  a  quarterly  basis. 

4.  The  DEQE's  December  5, 1986 
Consent  Agreement  and  Order  (which  is 
part  of  the  December  23, 1987  proposed 
Plan  Approval)  also  requires  Monsanto 
to  conduct  iU  ge/iemJ  Leak  Detection 
and  Repair  Ptof^am,  applicable  to  the 
remainder  of  the  Polyvinyl  Butyral-East 
Process,  en  s  monthly  basis  instead  of 
on  a  quarterly  basis  beginning  on 
January  1, 1967  until  such  time  that 
Monsanto  can  demonstrate  to  the 
satisfaction  of  the  DEQE  that  a  less 
frequent  interval  provides  equivalent 
VOC  emission  reduction.  Tbe  formal  SIP 
revision  submitted  by  the  DEQE  to  EPA 
should  describe  the  procedure  by  which 
the  DEQE  would  authorize  a  change  in 
intervals  for  leak  checks  and  issue  an 
amended  Plan  Approval. 

5.  With  regard  to  the  chilled  fluid 
condensation  system  installed  on  the 
four  slurry  tanks  as  required  by  the 
December  5, 1966  Consent  Agreement 
and  Order,  the  final  Plan  Approval  must 
require  that  Monsanto:  (a)  maintain  the 
temperature  of  the  vented  exhaust  at  or 
bdow  a  specified  temperature  in 
accordance  with  the  design  efficiency  of 
the  control  system;  and  (b)  monitor  and 
record  the  temperature  of  the  vented 
exhaust  stream  or  set  op  an  alram  and 
recordins  system  similar  to  the  one 
Monsanto  has  already  implemented  for 
its  control  equipment  (i.e.,  scrubbers  and 
filled  condensation  systems).  If  the 
alarm  and  reoordiag  system  approach  is 
taken,  the  final  Plan  Approval  must 
require  that  this  system  be  designed  so 
that  the  alann  will  sound  in  Ifee  process 
control  room  if  the  tenperature  of  the 
chilled  fluid  supplying  the  condensers 
exceeds  a  $pecified  vahic. 


General  Leak  Detection  and  Repair     ■ 
Program 

The  DEQE's  December  23. 1987 
proposed  Man  Approval  contains  a 
footnote  regarding  the  general  Leak 
Detection  and  Repair  Program  which 
reads  "Intervals  subject  to  change  based 
upon  Department  review  of  leak 
checking  and  repair  data  gathered  by 
Monsanto."  The  formal  SIP  revision 
submitted  by  the  DEQE  to  EPA  should 
describe  the  procedure  by  which  the 
DEQE  would  authorize  a  change  in 
intervals  for  leak  checks  and  issue  an 
amended  plan  approval. 

Compliance  ScbeduJe 

The  DEQE's  December  23, 1987 
proposed  Plan  Approval  does  not 
specify  final  compliance  dates  for  the 
RACT  requirements  for  Monsanto's 
Formaldehyde  Process,  Polyvinyl 
Butyral  Sheeting  Process,  and  Polyvinyl 
Acetate  Products  Process.  The  final  Plan 
Approval  must  specify  final  conq)liance 
dates  of  no  later  than  December  31. 1986 
for  all  RACT  requirements  for  these 
processes. 

Miscellaneoas 

The  December  23, 1987  proposed  Plan 
Approval  interchangeably  uses 
commercial  names  as  wdU  as  tnde 
names  for  Monsanto's  non-CTG 
processes.  The  final  Plan  Approval 
should  specifically  state  the  trade  name 
that  corresponds  to  each  commercial 
name  for  Monsanto's  oon-CTG 
processes. 

EPA  is  soliciting  p&biic  comments  on 
issues  discussed  in  this  notice.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  address  sbove. 

This  revision  is  being  proposed  under 
a  procedure  called  "parallel  processing" 
(47  FR  27073).  If  the  proposed  revision  is 
substantially  changed,  in  areas  other 
than  those  required  in  this  notice.  EPA 
will  evaluate  those  changes  and  may 
publish  a  revised  NPR.  If  no  substantial 
changes  are  made  other  than  these 
areas  cited  in  this  notice,  EPA  will 
publish  a  Final  Rulemaking  Notice  on 
the  revision.  Final  rulemaking  action  by 
EPA  will  occur  after  a  final  Plan 
Approval  for  Monsanto  has  been  issued 
by  the  EffiQE  and  has  been  formally 
submitted  to  EPA  im  incorporation  into 
the  SD>. 

Proposed  Acfion 

EPA  is  proposing  to  approve 
Commonwealth  of  Massachnsetts' 
proposed  Plan  Approval  dated 
December  23. 1987  as  a  revision  to  the 
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Massachusetts  SIP  Final  EPA  approval 
is  contingent  upon  the  DEQE  amending 
that  proposed  Plan  Approval  as  outlined 
in  this  notice  prior  to  its  formal 
submittal  to  EPA  for  incoporatin  into  the 
SIP. 

Under  5  U.S.C.  e05(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  sections  110(a)(2)(A)-{k) 
and  110(a)(3)  of  the  Clean  Air  Act  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  51. 

list  of  Subjects  in  40  CFR  Part  52 

.    Air  pollution  control.  Ozone, 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
reqiiiranentss. 

Authority:  42  U.S.C.  7401-7642. 
Date:  July  5. 1988. 
MicaalR.IMand. 

Regional  Administrator.  Region  I. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on 
January  30, 1989. 
[FR  Do&  89-2422  Filed  2-1-80;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  550 
(Docket  Na8»-03] 

Tariff  niing  Notice  Periods— 
Exemption 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
regulations  governing  the  publishing, 
filing  and  posting  of  tariffs  in  domestic 
offshore  commerce  pursuant  to  the 
Shipping  Act,  1916.  This  proposed 
amendment  of  Part  550  would  add  a  new 
exemption  for  carriers  providing  port-to- 
port  service  in  the  Hawaiian  domestic 
offshore  trade.  The  proposed  rule  would 
permit  such  carriers  to  publish  on  one 
day's  notice  reductions  in  existing 
individual  commodity  rates,  and  rates 
on  new  tariff  items. 
DATES:  Comments  (original  and  15 
copies)  are  due  on  or  before  March  6. 
1969. 

ADDRESS:  Send  comments  to:  Joseph  C. 
Polking,  Secretary,  Federal  Maritime 


Conunission,  1100  L  Street  f^W.. 
Washington,  DC  20573,  (202)  523-5725. 

FOR  HIRTHER  INFORMATION  CONTACT: 

Robert  D.  Boui^oin,  General  Counsel, 
Federal  Maritime  Conunission,  1100  L 
Sti«et,  NW..  Washington.  DC  20573. 
(202)  523-5740. 

Robert  G.  Drew,  Director,  Bureau  of 
Domestic  Regulation,  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Washington.  DC  20573,  (202) 
523-5796. 

SUPPIfMENTARY  MFORMATION:  In  a 
separate  Order  issued  this  date  in 
Petition  No.  P5-88,  Matson  Navigation 
Company,  Inc. — Application  for  Section 
35  Exemption,  the  Federal  Maritime 
Commission  ("FMC  or  "Commission") 
has  granted  to  Matson  Navigation 
Company  ("Matson").  purauant  to 
section  35  of  the  Shipping  Act  1916 
('1916  Act").  46  U.S.C.  app.  833a,  an 
exemption  from  certain  requirements  of 
the  Intercoastal  Shipping  Act  1933 
("1933  Act"),  id.  843  et  seq.  Matson  is  an 
ocean  common  carrier  providing  port-to- 
port  service  in  the  Hawaiian  domestic 
offshore  trade  ('Trade").  The 
Commission's  Order  in  Petition  No.  P5- 
88  permits  Matson  to  put  into  effect  on 
one  day's  notice  reductions  in  existing 
individual  commodity  rates,  and  rates 
on  new  tariff  items.  Under  the  1933  Act 
such  tariff  actions  ordinarily  are  subject 
to  thirty  days'  notice.  Id.  844. 

By  this  Notice,  the  Commission 
proposes  a  rule  that  would  extend  the 
same  exemption  to  all  FMC-re^ated 
carriers  in  the  Trade. 

Section  35  of  the  1916  Act  authorizes 
the  Commission  to  grant  exemptions 
from  any  requirement  of  the  1933  Act  if 
"such  exemption  will  not  substantially 
impair  effective  regulation  *  *  *,  be 
unjustly  discriminatory,  or  be 
detrimental  to  commerce."  46  U.S.C. 
app.  833a.  The  exemption  granted  to 
Matson  resulted  from  the  division  in 
jurisdiction  over  the  domestic  offshore 
ocean  trades  between  the  FMC.  which 
regulates  all-water,  port-to-port  services 
pursuant  to  the  1933  Act  and  the 
Interstate  Commerce  Commission 
("ICC"),  which  regulates  joint 
intermodal  services  originating  at  or 
destined  to  interior  mainland  points. 
While  the  1933  Act  requires  thirty  days' 
noUce  for  new  or  reduced  all-water 
rates,  the  ICC  by  regulation  permits  new 
or  reduced  motor/water  rates  to  go  into 
effect  on  one  day's  notice.  49  CFR 
1312.39(h)(1).  Matson's  chief  competitor 
for  westbound  container  traffic.  Sea- 
Land  Service.  Inc.  ("Sea-Land"), 
maintains  tariffs  only  at  the  ICC.  As  a 
result  Sea-Land  has  been  able  to  put  its 
rates  into  effect  more  quickly  even  when 


Matson  had  taken  the  initiative  in 
reducing  a  particular  rate. 

In  granting  the  exemption  sought  by  . 
Matson.  the  Commission  observed  that 
Matson  merely  would  be  permitted  to 
engage  in  rate  competition  with  Sea- 
Land  under  equal  notice  requirements, 
and  that  shippers  would  benefit  from 
being  able  to  utilize  new  or  reduced 
rates  more  quickly.  We  found  that  there 
was  no  basis  to  conclude  that  allowing 
new  rates  and  individual  rate  decreases 
to  go  into  effect  on  one  day's  notice 
would  impair  effective  regulation  or 
otherwise  transgress  the  standards  of 
section  35.  The  Conunission  cautioned 
that  section  35  may  not  be  used  to 
essentially  deregulate  a  particular  trade 
or  the  operations  of  a  particular  carrier, 
but  found  that  these  concerns  did  not 
apply  to  Matson's  exemption,  which 
does  not  alter  the  notice  requirements 
imposed  by  the  1933  Act  on  general  rate 
decreases,  "across-the-board" 
decreases,  or  rate  increases  of  any  kind. 

Comments  in  support  of  Matson's 
request  for  an  exemption  had  been  filed 
by  Sause  Bros.  Ocean  Towing  Co.,  Inc 
("Sause  Bros."),  whidi  provides  tug-and- 
barge  service  in  the  Trade  pursuant  to 
FMC  port-to-port  tariffs.  Sause  Bros, 
claimed  that  like  Matson.  it  is 
competitively  disadvantaged  as  a  result 
of  the  different  notice  periods,  and 
asked  that  the  exemption  sought  by 
Matson  be  made  applicable  to  ail  FMC- 
regulated  carriers  in  the  Trade.  Although 
Matson  stated  that  it  had  no  objective  to 
Sause  Bros.'s  request  the  question  of  a 
trade-wide  exemption  had  not  been 
included  in  the  Federal  Register  notice 
of  Matson's  original  application  and. 
consequently,  interested  parties  had  had 
no  opportimity  to  comment  on  that 
specific  issue.  The  Commission  thus 
could  not  properly  consider  a  trade-wide 
exemption  in  the  context  of  Matson's 
application. 

Because  Sause  Bros,  and  the  other 
FMC-regulated  carriers  besides  Matson 
are  relatively  small  operators,  there 
appears  to  be  a  rational  basis  to 
conclude  that  application  on  a  trade- 
wide  basis  of  the  exemption  already 
granted  to  Matson  would  not  impair 
effective  regulation  or  be  detrimental  to 
commerce  within  the  meaning  of  section 
35.  Furthermore,  it  appears  that  a  trade- 
wide  exemption  would  eliminate  the 
possibility  of  unjust  discrimination 
against  carriers  other  than  Matson, 
remove  any  remaining  artificial  barriers 
to  equitable  rate  competition,  and 
extend  the  benefits  of  accelerated  rate 
decreases  to  all  shippers  in  the  Trade. 
We  reiterate,  however,  that  this  is  a 
limited  exemption  designed  to  remedy  a 
discrete  problem.  It  should  not  be  taken 


5254 


Fatkral  Si^istar  /  Vol  84.  Na  «  /  Thufday.  Pebraary  Z.  1969  /  Propoted  Rates 


as  an  indication  that  the  Commission 
«vill  engage  in  wide-scale  deregulation 
of  the  Trade  as  a  result  of  the  division  in 
jurisdiction  between  this  agency  and  the 
ICC.  As  affirmed  by  our  Order  in 
Petition  No.  P5-88,  the  section  35 
exemption  procedure  may  not  be  used  to 
"repeal  or  sobstantiafly  amend"  the 
"clear  and  definite  statutory  scheme  of 
regulation"  prescribed  by  the  1933  Act 
Amendment  of  Certain  Regulations 
Governing  Common  Carriers  by  Water 
in  the  Domestic  Offshore  Commerce  of 

the  United  States. FM.C .  22 

S.R.R.  1195. 1198(1984). 

The  Federal  Maritime  Commission 
has  determined  that  the  proposed  rule,  if 
adopted,  is  not  a  "major  rule"  as  defined 
in  Executive  Order  12291  dated 
February  17, 1961,  because  it  will  not 
result  in:  (1)  An  anmal  effect  on  die 
economy  of  $100  miHitm  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consamers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investaient. 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
entetpriaea  to  compete  with  foreign- 


based  enterprises  in  doowstic  at  exfoii 
markets. 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  801  et  seq.,  the  Federal 
Maritime  Commission  certifies  that  the 
proposed  rule  will  not.  if  adopted,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  smefl 
organizational  units  and  small 
govemraeat  jurisdictions. 

List  of  Subjects  in  46  CFR  Part  550 

Maritime  carriers.  Reporting  sad 
recordkeeping  requirements. 

Therefore,  pursuant  to  S  U^.C  553, 
sections  18, 35  and  43  of  the  Shippmg 
Act.  1916, 46  U.SXl  app.  817,  833a  and 
841a.  and  section  2  of  the  bitercoastal 
Shipping  Act  1933, 46  U.S.C  app.  844, 
Part  550  of  Title  46,  Code  of  Federal 
Regulatioaa.  is  proposed  to  be  amended 
as  follows: 

PART  550-{AMENOEO] 

1.  The  authority  citation  for  Part  550 
continues  to  read  as  follows: 

Autiiority:  5  LLS.C.  SS3:  H  U.SJC  app.  812, 
814, 815, 817,  aza  833a,  841a,  643,  M4. 84S, 
845a,  845b.  and  847. 


2.  fai  I  S5ai.  the  introdadory  text  is 
redesignated  «s  paragraph  (a), 
paragraphs  (a)  though  (i)  are 
redesignated  as  paragraphs  (aHl) 
Ihrou^  (8^91  respectively,  old 
paragraphs  (c)(l]  through  (3)  are 
redesignated  as  new  paragraphs  (a)(3)ti) 
throu^  (iii).  and  a  new  paragraph  (b)  is 
added  reading  as  follows: 

955ai    Exemptiona. 

*  *        •        •        • 

(b)  Carriers  providing  all-water 
transportation  between  the  continental 
United  States  (including  Alaska  and  the 
District  of  Cohunbia)  and  Hawaii  may 
pubUrii  new  individual  coaunodity  rates, 
or  reductions  in  existing  individual 
rates,  on  one  day's  notice,  and  to  that 
extent  are  exempted  from  the  notice 
requirements  of  the  Act  and  the  roles  of 
this  part. 

*  <        •        *        • 

By  the  Commission. 
loaaph  C  Polkii« 
Secretary. 

[PR  Doc.  88-2304  Filed  3-1-88: 8:45  am] 
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This  sacMon  of  ttw  FHIERAL  REGISTER 
contains  documents  ottwr  Vmm  nitaa  or 
propoaad  njles  ttiat  am  appicablt  to  the 
public  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ndings.  dologattona  of 
authority,  Ming  of  petitions  and 
applications  and  agency  statemwite  of 
ocganizalion  and  kmOHom  are  eiiamplea 
of  documents  appearing  in  this  sedton. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

SpocW  CoiiMiilloe  on  CtMco  ki 


action:  Special  Conrndttae  OB  Ethics  in 
Government:  Notice  of  Public  Meeting. 


v:  Pursuant  to  the  Federal 
Adviaoty  Committee  Act  (Pob.  L  82- 
463).  notice  is  hereby  given  of  a  meeting 
of  the  Special  Committee  on  Ethics  in 
Government  off  (he  Administrative 
Conference  of  die  United  States,  llie 
committee  has  scheduled  the  meeteg  to 
continue  its  discussion  of  draft  reports 
on  (1)  the  Ediics  in  Government  Acf  s 
financial  reporting  reqoirements  and  (^ 
conflict-of-interest  roles  for  federal 
advisory  coonittee  members.  Requests 
for  copies  of  tese  draft  reports  may  be 
made  to  Ae  Office  of  the  Oiahman  at 
the  address  and  telefrfione  number  given 
below. 

DATK  Friday.  February  17. 1969  at  9:30 
ajn. 

Locatioo:  library  of  die 
Administrative  Conference.  2120  L 
Street  N.W..  Suite  50a  Washington.  DC 

Public  Partidpatioa:  Tlw  consBiittee 
meeting  is  open  to  the  hiterested  puUic. 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days 
prior  to  the  meeting.  The  committee 
chairman  may  permit  members  of  die 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request 

FOR  FURTNCR  MRMMATION  COffT ACT: 
Michael  W.  Bowers,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street  N.W.. 
Suite  50a  Washington.  DC  20037. 
Telephone:  (202)  254-7065. 


leffrey  S.  Luttbeis. 

Research  Director. 

(FR  Doc.  88-3401  Fried  2-1-88: 8:46  aa} 

BHisie  coos  S110-01-« 

Commlttoo  on  Govommentai 
Processes  and  Working  Group  on 
Model  Rules;  Public  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463), 
notice  is  hereby  given  (rf  meetings  of  the 
Comnnttee  on  Governmental  Processes 
and  die  Working  Group  on  Model  Rules 
of  the  Administrative  Conference  of  the 
United  States. 

CooMiiMaees  Cs^'nmiwilol  Proeasias 

DatK  Tbarsday,  Febraaty  18. 1988. 

Time:  12:15  p.m. — 2:80  p.m. 

Location:  Covington  and  Buriing.  1201 
Pennsylvania  Avenue  NW.,  Wasiuagtoa.  DC 
(Conference  Center  West  11th  floor). 

Agenda:  The  committee  wiH  meet  to 
discuss  a  study  of  tlie  federal  personnel 
complaint  apped,  and  grievance  processes 
conducted  by  Professor  Wilham  V.  Lunelnng 
of  the  University  of  Pittsburgh  School  of  Law. 

ConttKt  David  M.  Pritzker.  202-254-7065. 

Woridag  Graop  OS  Modal  Rnlsa 

Aite;  Friday.  March  10. 1988. 

Time:  ttSB  p.m. 

Location:  Administrative  Conference  of  the 
United  States  Libraiy.  2U0  L  Slieet  MW., 
Suite  50a  Waairington,  DC 

Agenda:  The  committee  wili  ateet  as  part  of 
an  ongoing  effort  to  develop  model  rules  of 
practice  and  procedure  which  can  be  used  by 
Federal  agencies  4b  fsnaal  adfndications. 

Contact;  Gary  ).  Edles  202-254-7020. 

PubUcParticipatioa 

Attendance  at  the  committee  meetings 
is  open  to  the  public  but  limited  to  die 
space  available.  Persons  wishing  to 
attend  should  notify  die  contact  person 
at  least  three  days  in  advance  of  the 
meeting.  The  committee  chairmen  may 
permit  members  of  the  public  to  present 
oral  statements  at  meetings.  Any 
member  of  the  public  may  file  a  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting.  Minutes  of  the 
meetings  will  be  available  on  request  to 
the  contact  persons.  The  contact 
persons'  mailing  address  is: 
Administrative  Conference  of  the  United 


States,  2120  L  Street  NW.,  Suite  50a 

Washington,  DC  20037. 

Jeffrey  S.  LutilMrs. 

Research  Director. 

Jannaiy  30, 1988. 

(FR  Doc.  88-2503  Piled  »-l-«8t  8:45  am) 

SRJJN6  COOC  SIIO-OI-II 


DEPARTMENT  OF  AGRICULTURE 
Foraw  Under  Review  by  Office  pf 


(anuory  27. 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
foUowmg  proposals  for  the  coll«:tion  of 
information  under  the  provisions  of  the 
Paperwoiic  Reduction  Act  (44  U.S.C.     . 
Chiapter  35]  since  the  last  list  was 
publi^ed.  This  list  is  pooped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  mformation: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  tbe  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
infonnation  is  requested;  (5)  Who  will 
be  required  or  asked  to  rqMrt;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  infwmation:  (6) 
an  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  die  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Gearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  2025a  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directiy  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Washington,  DC  20503,  Attii:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  bat  find  that  preparation 
time  will  prevent  you  bma  doing  so 
prompdy,  you  shcndd  advise  the  OMB 
Desk  Officer  of  your  intent  as  eeriy  as 
possible. 
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RaviakHi 

•  Agricultural  Marketing  Service 

7  CFR  Part  50.  Regulation  Governing  the 
Inspection  of  Ens  and  Egg  Products 

PY-38.  PY-76.  PY-155.  PY-156,  PY-214. 
PY-222.  PY-240.  PY-518-1 

Recordkeeping:  On  occasion;  Monthly, 
quarterly,  Semi-annually:  Annually; 
Daily 

State  or  local  governments;  Businesses 
or  other  for-profit;  Small  businesses  or 
organizations;  50,243  responses;  31.439 
hours;  not  applicable  under  section 
3S04(h) 

Merlin  L  Nichols.  Jr..  (202)  447-3606 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  85  Pseudorabies 

None 

Recordkeeping:  On  occasion;  Quarteriy 

Farms;  Businesses  or  other  for-profit: 
75,200  responses;  76.550  hours;  not 
applicable  under  section  3504(h) 

Robert  R.  Ormiston.  (301)  436-6378 

•  Agricultural  Stabilisation  and 
Conservation,  Personnel  Division 

Application  for  County  Employment  and 

Supplemental  Qualificationa 

Statement 
ASCS-650  and  ASCS-675 
On  Occasion 
Individuals  or  households;  Federal 

agencies  or  employees;  15,000 

responses;  164)00  hours;  not 

applicable  under  section  3504(h) 
Don  Samuels,  (202)  447-7517 

•  Agricultural  Marketing  Service 

7  CFR  Part  7a  Regulations  for  Voluntary 
Grading  of  Poultrv  Products  and  U.S. 
Qasses,  Standards,  and  Grades 

PY-a2.PY-33 

On  occasion;  Monthly 

State  or  local  governments;  Businesses 
or  other  for-profit:  Small  businesses  or 
organiiations;  441  responses;  3,123 
hours;  not  applicable  under  section 
3504(h) 

Merlin  L  Nichols.  Jr^  (202)  447-3506 


•  Agriculture  Research  Service 
Taxonomic  Data  Input  Forms— Beetle 

genus  and  species 
ARS125.ARS128 
On  Occasion 
State  or  local  governments:  Federal 

agencies  or  employees;  10  responses; 

800  boors;  not  applicable  under 

section  S504(h) 
Robert  D.  Gordan.  (262)  362-1792 

•  Food  and  Nutrition  Services 
Child  Nutrition  Labeling  Program 
None 

On  occasion 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small 
businesses  or  organizations;  5,700 
responses;  4,275  hours;  not  applicable 
under  section  3504(h) 


Lori  Homfeck.  (703)  756-^556 

•  Food  and  Nutrition  Service 

7  CFR  Part  220— School  Breakfast 
Program 

None 

Recordkeeping;  Annually 

State  or  local  governments;  Businesses 
or  other  for-profit:  Non-profit 
institutions;  Small  businesses  or 
organizations;  37,900  responses; 

5,366,344  hours;  not  applicable  under 
section  3504  (h) 

Marian  Stinud,  (703)  756-^600 

•  Foreign  Agricultural  Service 
Export  Sales  of  U.S.  Agricultural 

Commodities 

FAS-«7, 96, 99, 100 

On  occasion;  Weekly:  Quarterly 

Businesses  or  other  for-profit;  39,550 
responses;  21,753  hours;  not 
applicable  under  section  3504(h) 

Thomas  E  McDonald  Jr.,  (202)  447-3273 

•  Rural  Electrification  Administration 
Certification  of  Authority 

REA  Form  675 

On  occasion 

Small  businesses  or  organizations;  200 

responses;  20  hours;  not  applicable 

unoer  section  3504(h) 
Archie  W.  Cain.  (202)  382-1900 

NawCoOsctkn 

•  Forest  Service 
WUdemess  in  the  South:  The 

Relationship  Between  the  Visitor  and 

Resource 
None 

One  Time  Only 
bidividuals  or  households;  1,400 

responses;  0  hours;  not  applicable 

under  section  3504  (h) 
Dr.  Alan  E.  Watson.  (406)  721-6604 
laneA-BsMit 

Departmental  Clearonca  Officer. 
[PR  Doc  8»-2414  PUad  2-1-80;  t48  am) 
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R  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  a  Finding  of  No 
Significant  Impact  


R  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1960;  the  Council  on 
Environmental  Quality  Guidelines  (7 
CFR  Part  650);  U.S.  Department  of 
Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  Town  Creek 
Subwatershed,  a  portion  of  North 
Tillatoba-Hunter  Creek  Watershed  in 
Tallahatchie  County.  Mississippi. 


FOR  FURTHIfl  mTOMNATIOM  CONTACT. 
L  Pete  Heard,  State  Conservationist, 
Soil  Conservation  Service.  Suite  1321, 
A.H.  McCoy  Federal  Building.  100  West 
Capitol  Street.  Jackson.  Mississippi 
39269,  telephone  (601)  965-5205. 
tUPPLCMCNTARV  INPOmiATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Pete  Heard,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  project  concerns  a  plan  for  flood- 
protection  in  a  predominantiy  urban 
watershed.  The  planned  works  of 
improvement  include  approximately  0.7 
miles  of  concrete  lined  urban  channel 
and  0.6  miles  of  rock  riprap  lined 
channel  a  major  grade  control  structure 
and  minor  grade  control  structures. 
Planned  measures  will  be  installed 
jointiy  by  the  Corps  of  Engineers  and 
the  Soil  Conservation  Service  as  a 
component  of  a  Demonstration  Erosion 
Control  Project 

The  Notice  of  a  Finding  of  No 
Siffiificant  Impact  (FONSI)  has  been 
forwarded  to  tiie  Environmental 
Protection  Agency  and  to  various 
Federal  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
L  Pete  Heard. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

rrUs  activity  is  bsted  in  the  Catalog  of 
Federal  DooMStic  Asslstaaoe  under  Na 
10904— Watershed  Protacttoo  and  Flood 
PraveatioB    and  is  subiact  to  the  provisions 
of  BO  12372  wiiich  requires 
iatergevenmental  ooosultatioB  writh  state 
and  k>cal  officials.) 

Date:  Januaiy  19, 1986. 

k  rvie  iwerau 

State  CoaaarationiBUSC&lockton, 

Miuiaeippi. 

[FR  Doc  80-1912  Filed  2-l-«e;  8:45  am) 
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COMMISSION  ON  OVH.  RIQKT8 

FtorMa  Advisory  CommittM;  Aganda 
wid  NoUm  of  PubHc  Masting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  R^es  and  Regulations 
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of  the  U.S.  Ceramiesion  on  Civil  Rights 
(CCR),  that  a  meeting  of  the  Florida 
Advisory  Committee  to  the  Commiseion 
will  convene  at  1:00  pjn.  and  adjoom  at 
4.-00  pjn.  on  February  23, 1969.  at  tfie 
Inter-Continental  Hotel,  100  Otopin 
Plaza,  Miami,  Florida  33131.  The 
purpose  of  the  meeting  is  to  discuss  the 
status  of  the  Cofflmission  and  the  recent 
Regional  SAC  Chairs  Conference  in 
which  the  Florida  Conunittee  was 
represented;  to  hear  a  report  on  Civil 
Rights  process  and/ or  problems  in  the 
state;  and  to  plan  a  project  for  Fiscal 
Year  1980. 

Persons  desiring  additional 
information,  or  planning  a  presentatioi 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael 
Moorhead,  (904/342-2211)  or  Bobby 
Doctor,  CCR  staff  at  (202/S23-S571). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  Mr.  Doctor  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  ndes 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  Januaiy  24. 1989. 
Malvin  L  Jenkins, 
Acting  Staff  Director. 
(FR  Doc  89-2487  Filed  2-1-89: 8:45  am] 
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Dated  at  Washingtoa  DC.  Janoary  24. 1980. 
Mrivin  L  Jenkins, 

Acting  Staff  Director. 

(FR  Doc  80-2488  Filed  2-1-89;  8:45  am] 


Louisiana  Advisory  Conmiittae, 
Mgenoa  ana  leouce  or  ruonc  aiceuiiy 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Louisiana  Advisory 
Committee  to  the  Commission  will 
convene  at  2.-00  p.m.  and  adjourn  at  5:00 
p.m.,  on  Friday,  February  24, 1989,  at  the 
Hilton  Hotel  5500  Hilton  Avenue,  Baton 
Rouge,  Louisiana.  The  purpose  of  the 
meeting  will  be  to  review  Committee 
projects,  discuss  civil  rights  issues  of 
current  concern  in  the  State,  and  plan 
future  imijects.  Persons  desiring 
additional  information,  or  planning  a 
presentation  to  the  Conunittee,  should 
contact  Committee  Chairperson  Michael 
R.  Fontham.  or  William  F.  Muldrow, 
Acting  Director  of  the  Central  Regional 
Divisiv>n  (816)  426-5253,  (TDD  816/426- 
5000).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


DEPARTMBfl  OF  COMMERCE 

Agency  Information  CoHectlon  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  pn^osal  for 
collection  of  information  unider  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C  Chapttf  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Marine  Debris  Education  Program 
Evaluation. 

Form  Number  None. 

Type  of  Request  New  collection. 

Burden:  400  respondents,  100  reporting 
hours.  Average  hours  per  response  is 
.25  hours. 

Needs  and  Uses:  This  survey  will 
evahute  the  effectiveness  of  NOAA's 
marine  debris  education  program, 
which  is  aimed  at  ocean  and  shoreline 
users.  The  information  will  be  used  to 
evaluate  and  improve  the  program. 
West  coast  shippers,  charterboat 
operators,  and  commercial  fishermen 
will  be  sampled. 

Affected  Public:  Individuals.  Businesses 
and  other  for-profit  Small  businesses 
or  organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult 
39&-734a 
Copies  of  the  above  information 

collection  proposal  can  be  obtained  by 

calling  or  writing  DOC  Clearance 

Officer.  Edward  Michals.  (202)  377-3271. 

Department  of  Commerce,  Room  6622, 

14th  and  Constitution  Avenue,  NW^ 

Washington.  DC  20230. 
Written  comments  and 

recommendations  for  the  proposed 

information  collection  should  be  sent  to 

Francine  Picoult  OMB  Desk  O^cer. 

Room  3208,  New  Executive  Office 

Building.  Washington.  D.C.  20503. 

Dated  Januaiy  27.  igsa 
Edwaid  Micfaak, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

(FR  Doc  89-2486  Filed  2-1-89;  &-45  am] 
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Agency  Information  CoBectfon  Under 
Review  l>y  the  Office  of  Management 
and  BudgM  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  tiie 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Export 

Administration. 
Title:  Application  for  Duphcate  License. 
Form  Number  Export  Administration 
Regulations,  Section  372.10.  OMB- 
0604-0031. 
Type  of  Request  Extension  of  the 
expiration  date  of  a  ciurentiy 
approved  collection. 
Burden:  280  respondents;  145  reporting/ 
recordkeeping  hours.  Average  hours 
per  respondent  is  one-half  hour. 
Needs  and  Uses:  This  collection  of 
information  is  necessary  to  identify 
export  licenses  of  respondents  who 
request  duplicate  export  licenses  for 
lost  or  destroyed  licenses  and 
provides  information  needed  to  issue 
the  duplicate  license. 
Affected  Publia  Businesses  or  other  for- 
profit  institutions;  smaU  business  or 
organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Francine  Picoult 
395-7340. 

Copies  of  the  above  information 
collection  propKJsal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  2Q23a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  January  27, 1988. 
Edward  Mkhab, 

Departmental  Clearance  Officer,  Office  of 
Manageotent  and  Organization. 
(FR  Doc  8»-2467  Filed  2-1-89: 8:45  am] 

BIUMQ  COOE  aStt-CW-ll 


Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 
Agency:  Bureau  of  Export 

Administration 
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Title:  Humanitarian  License 
Form  Number  Agency— EAR  773 A 

0MB— 0694-0033 
Type  of  Request  Extension  of  the 
expiration  date  of  a  currently 
aspproved  collection 
Burden:  4  respondents;  32  reporting/ 
recordkeeping  hours — Average  hours 
per  respondent— 8  hours 
Needs  and  Uses:  In  response  to  a 
provision  of  the  Export 
Administration  Amendments  Act  of 
1985  exempting  foreign  policy  controls 
on  exports  of  donations,  BXA 
established  a  "Humanitarian 
License."  This  license  allows  multiple 
shipments  of  donations  to  be  sent  to 
embargoed  destinations— Libya, 
North  Korea,  Cuba,  Vietnam,  and 
Cambodia.  The  items  exported  can 
only  be  those  required  to  meet  basic 
human  needs  such  as  medical 
supplies,  food,  clothing  and  shelter. 
The  information  provided  is  used  to 
issue  a  license.  Records  must  also  be 
maintained  on  the  shipments  and  can 
be  used  for  audit  purposes. 
Affected  Public  Non-profit  institutions 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Fhmcine  Picoult. 
(202)396-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Qearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer, 
Room  3206,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated  January  27, 1989. 
Edward  Mkliab, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc  8»-2468  Filed  Z-1-80;  8:45  am) 
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Aflsncy  Hifuf  iiMtion  CoMction  unctor 
iMVMw  Dy  nwoniov  oi  wBiWB>nwfn 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 
Agency.  National  Oceanic  and 

Atmospheric  Administrati<m  (NOAA) 
Title:  Licenses  for  Private  Remote- 
sensing  ^Mce  Systems. 
Form  Number  None. 


Type  of  Request-  Request  for  extension 

of  a  currently  approved  collection. 
Burden:  1  respondent;  16  reporting 
hours;  average  hours  per  response — 16 
hours. 
Needs  and  Uses:  Persons  under  U.S. 
jurisdiction  who  wish  to  operate  a 
private  remote-sensing  space  system 
must  obtain  a  license  from  NOAA. 
The  information  provided  in  the 
application  is  used  by  NOAA  and 
other  Federal  agencies  to  ensure  that 
U.S.  security  is  protected,  that 
international  obligations  are  met.  and 
that  the  unenhanced  data  obtained 
will  be  made  available  on  a 
nondiscriminatory  basis. 
Affected  Public:  Business  or  other  for- 
profit. 
Frequency:  On  occasion. 
Respondent's  obligation:  Required  to 

obtain  a  benefit 
OA*B  Desk  Officer  Francine  Picoult 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  ConstituticHi  Avenue.  NWn 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated  January  27, 1989. 
Edward  Mkfaais, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc  89-2469  Filed  2-1-88;  8:45  am] 
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NationalTachnical  Infonnation 

8TVtC»- 

Qov«mnMnt-Own«d  Inventions;  Notic* 
of  Avai^imtv  for  UcMMina 

January  30, 1989. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C  207  to  adiieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing.  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield, 
Virginia  22151. 


Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglaa  J.  Campion. 

Aaaociate  Director,  Off  ice  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 

Department  of  Agriculture 

SN  7-177,228    Interleukin-2 
Encapsulated  In  And/Or  Bound  To  A 
Carrier  Erythrocyte. 

SN  7-229.420    Agents  for  Non- 
Formaldehyde  Diu-able  Press 
Finishing  and  Textile  Products 
Therefrom. 

Department  of  Commerce 

SN  7-035,211  (4780,779)    Heat  Pipe 
Oven  Molecular  Beam  Source. 

Department  of  Health  and  Human 
Services 

SN  6-913,575  (4,788,181)    5-Substituted- 

2',3'-Dideoxycytidine  Compounds 

With  Anti-HTLV-ni  Activity. 
SN  727a00e    Parvovirus  Capsids. 
SN  7-282,562    Chromatographic  Assay 

of  Protein  Kinases  with  Peptide 

Substrates. 
SN  7-283,739    Novel  Inhibitor  of  HTV 

Infection. 
SN  E-193-88    Apparatus  and  Methods 

for  Determining  In  Vivo  Response  To 

Thermal  Stimulation  In  An 

Unrestrained  Subject. 
SN  E-205-88    Novel  Serine  Protease 

Inhibitors  and  Genes  Encoding  Same.  - 
SN  E-240-88    Horizontal  Flow-Through 

Coil  Planet  Centrifuge  With  Multilayer 

Plural  Coils  in  Eccentric  Synchronous 

Rotation,  Suitable  For  Countercurrent 

Chromatography. 
SN  E-281-87    Method  For  Producing 

High  Quality  Chemical  Structure 

Diagrams. 

Department  of  the  Interior 

SN  7-248,220    Microbial  Production  of 

Ultrafine-Grained  Magnetite. 
SN  7-258.955    SoapfiUn  Flowmeter 

Device  for  Measuring  Gas  Flow  Rates. 
SN  7-285,108    Apparatus  for  Water 

Desalination  and  Drip  Irrigation  of 

Row  Crops. 

Tsnnessee  Valley  Audwrity 

SN  7-037,492  (4,782,546)    Production  of 
High-Grade  Nitrogen-Sulfur 
Suspension  Fertilizers. 

SN  7-127,029  (4,758,261)    Diammonium 
Phosphate  Produced  With  A  High- 
Pressure  Pipe  Reactor. 

(FR  Doc.  89-2386  Filed  2-1-88;  8^49  am] 
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intent  to  Qrant  Exdueive  Patent 
Ucety  Bofdo  Cttrua  Producta 
Cooperative 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Bordo 
Citnu  Products  Cooperative,  having  a 
place  of  business  in  Winter  Haven,  FL 
33882-1152,  an  exclusive  license  the 
United  States  to  practice  the  invention 
entitled  "Method  of  Preparing  Citrus 
Fruit  Sections  With  Fresh  Fruit  Flavor 
and  Appearance"  U.S.  Patent  4.284,651. 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.G  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Douglas  ). 
Campion.  Associate  Director,  Office  of 
Federal  Patent  Licensing,  NTIS,  Box 
1423,  Springfield,  VA  22151. 

A  copy  of  the  instant  patent  may  be 
purchased  from  the  U.S.  Patent  and 
Trademark  Office. 
Douglas  |.  Campton, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
(FR  Doc.  89-2441  Filed  2-1-88;  8:45  am] 
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Intent  to  Grant  Exclusive  Patent 
License;  Medtech  Laboratories  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Medtech 
Laboratories  Inc.,  having  a  place  of 
business  in  Jackson,  WY  83001-1108,  an 
exclusive  right  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  4,393,048,  "Protective  Gel 
Composition  for  Wounds."  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  an  wiU  comply  with  the 
terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 


grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Charles 
Bevelacqua,  Director,  Office  of  Federal 
Patent  Licensing.  NTIS,  Box  1423, 
Springfield,  VA  22151. 

A  copy  of  the  instant  patent  may  be 
purchased  from  the  U.S.  Patent  and 
Trademark  Office. 
Dou^a  J.  Campioii, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
(FR  Doc  89-2442  Filed  2-1-89;  8:45  araj 
SUMQ  coot  a61»-0«4l 


Intent  to  Grant  Exciiislve  Patent 
Ucenae;  ORFA  Corfi.  of  America 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  the  ORFA 
Corporation  of  America,  having  a  place 
of  business  in  Cherry  Hill  N)  00002.  an 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  No.  3.814.240,  "Separation  of 
Thermaplastic  Film  and  Wastepaper." 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  States  of 
America,  as  represented  by  die 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  wliich  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments,  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Charles  A. 
Bevelacqua,  Director,  Office  of  Federal 
Patent  Licensing,  NTIS,  Box  1423, 
Springfield,  VA  22151. 

A  copy  of  the  instant  patent 
application  may  be  purchased  irom  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Douglas  J.  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc  89-2483  Filed  2-1-89;  8:45  am] 
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Intent  to  Grant  Exclusive  Patent 
Ucenee;  Southern  Reeeerch  Institute 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 


Commerce,  intends  to  grant  to  Southern 
Research  Institute,  having  a  place  of 
business  in  Birmingham,  AL  35255-5305, 
an  exclusive  hcense  in  the  United  States 
to  practice  the  invention  entitled 
"Electrostatic  Precipitating  System"  U.S. 
Patent  4,518,401.  The  patent  righu  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  an  will  comply  with  the 
terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  tliis  published 
Notice,  NTIS  receives  written  evidence 
and  argxunent  which  estabUshes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitt^  to  Charles 
Bevelacqua,  Director,  Office  of  Federal 
Patent  Licensing,  NTIS,  Box  1423, 
Springfield,  VA  22151. 

A  copy  of  the  instant  patent  may  be 
purchased  frt>m  the  U.S.  Patent  and 
Trademark  Office. 
Douglas  J.  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc  89-2443  Filed  2-1-89;  8:45  amj 
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National  Tetocommunicatlona  and 
Information  Administration 

[Dodcet  Na  90124-«024] 

Competitivenees  of  U.S. 

eiecommunicaiions  inousiry  ana 
Effects  of  Foreign 
I  eiecommunicaiions  roecies  ano 
rracuces 

AOENCY:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 

action:  Notice  of  inquiry. 

summary:  As  required  by  section  1381 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  NTIA  and 
the  International  Trade  Administration 
(ITA),  U.S.  Department  of  Commerce, 
will  jointly  conduct  a  comprehensive 
study  of  the  competitiveness  of  the  U.S. 
telecommunications  industry  and  the 
effects  of  foreign  telecommunications 
policies  and  practices  on  this  industry. 
This  report  will  provide  assistance  to 
the  President  and  Congress  in 
determining  what  actions  might  be 
necessary  to  preserve  the 
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competitiveness  of  the  UJS. 
telecommunicatioas  industiy. 

DATK  Ccmwinits  in  response  to  this 
request  should  be  sabinitted  not  later 
than  April  3, 1988,  to  receive  full 
consideratioa. 


;  Interested  parties  should 
submit  comments  to:  Honorable  Alfred 
C.  Sikes,  Assistant  Secretary  for 
Communications  and  Administration. 
NTIA,  Room  4898,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW..  Washington.  DC  20230.  Please 
submit  four  copies  of  your  comments. 

FOR  FURTMni  MRMMUVnOH  CONTACT: 

Joseph  F.  Kellagber, 
Telecommunications  Policy  Analyst, 
OfBce  of  P6hcy  Analysis  iod 
Development.  NTIA,  Room  4725,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  (202)  377-1880  or  John  Henry, 
Commodity  Industry  Spedalist.  Office  of 
Telecommunications,  ITA,  (202)  377- 
4466. 
tUPPLnMMT  AMY  mponmatioh:  . 

Purpose  and  Scope  of  Inqidty 

NTIA  and  ITA  seek  conunents  oo  all 
factors  relating  to  the  competitiveness  of 
the  U.S.  telecommunications  industry.  In 
particular,  we  are  interested  in  views  on 
the  telecommunications  industry's 
current  competitive  position  in  the  U.S. 
and  international  markets;  the  criteria 
that  should  be  used  to  evaluate 
competitiveness;  the  impact  of  foreign 
policies,  regxilations,  and  practices  that 
a^ect  competitioa:  and  the  actions  that 
can  be  taken  by  the  US.  Govenuneat  to 
enhance  this  industry's  competitiveness. 

The  study  will  eacoapass  all 
segments  of  the  telecommunications 
equipment  industry  {i.e.,  network, 
customer  ptemises,  «id  transmission 
equipment  including  mktowave,  mobile 
radio,  and  satriUte/eartb  stations).  It 
will  also  include  value-added  or 
enhanced  services,  and  international 
telecommunications  service.  Comments 
are  requested  on  the  appropriateness  of 
these  industry  segments  and  on  whether 
there  are  other  segments  that  should  be 
covered  by  the  study. 

We  intend  to  address  questions 
including: 

•  What  criteria  should  be  used  to 
evaluate  the  competitiveness  of  the  U.S. 
telecommunications  industry? 

•  What  is  the  competitive  position  of 
U.S.  telecommunicati(Ris  firms  in  both 
the  U.S.  market  and  in  world  markets? 

•  In  wrhat  tedmologies  and  prodact 
markets  (equipment  or  services)  do  U.S. 
telecommunications  companies 
maintain  a  ooB4>etttivc  edge? 


•  What  recent  industry  developments 
have  positively  or  negatively  affected 
the  ability  of  U.S  companies  to  compete 
in  both  the  U.S  and  world  markeU? 

•  How  and  to  what  degree  have  (and 
will)  foreign  practices  affect  the 
competitiveness  of  this  industry: 
industrial  policies,  financing,  subsidies, 
trade  barriers,  investment  restrictions, 
distribution  systems,  etc.? 

•  To  what  extent  do  macroecoiMMnic 
developments  specifically  influence  the 
competitive  poeition  of  VS. 
telecommonicatioos  companiec,  as 
distinguished  from  developments  which 
influenced  U.S  industry  in  general? 

•  What  options  are  availabte  to  the 
U.S.  Government  that  will  increase  the 
competitiveness  of  US. 
telecommunications  equipment  and 
service  providers?  What  existing 
policies  should  be  changed? 

Authority:  Oauiibiis  T>ad«  and 
Compelitiveaets  Act  of  19e&  Sec.  1381,  Piib. 
L 100-418,  lez  Stat.  1107. 1224  [Um), 

Date:  Jamiary  28, 198B. 
AltedCSikas. 

AssiatoBt  Secretary  of  Commerce  for 
CommunioaUont  ondbtformatitm. 

[PR  Doc  80-Z374Fihd  2-1-881 »««  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTHJE 
AGREEMENTS 

ChangM  In  ViM  ArranganMnts  To 
Colncido  With  Imptomontatton  of  ttw 
Harmonizod  Tariff  Schodulo; 

COITOCtiOII 

January  30. 1988. 

In  the  Fa^nal  Ragistar  notice 
published  on  December  28, 1988  (53  FR 
52464),  make  the  following  corrections: 

India 

At  S3  FR  52487, 2nd  cohinm.  Category 
465,  add  HTS  numbers  5701.10.2010  and 
5701.10.2090. 

Mexico 

At  53  FR  52468. 3rd  column.  Category 
360-O,  change  HTS  number  5601.10.0000 
to  5601.10.100a 
fames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agrtementt 

[FR  Doc  «»-a«e4  reed  2-l-8ft  8:45  am) 


DEPARTMENT  OF  DEFENSE 
Dapartmant  of  tha  Army 

MHitary  Traffic  Managaaiant:  I 
Tranaportatioa  Tracking  Syatam 

AOCNCv:  Kfilitary  Traffic  Management 
Command,  DOD. 

action:  Notice  only. 

auMWAnv;  The  Department  of  Defense 
(DOD)  is  developing  a  computer  based 

system  called  the  Defense  

Transportation  Tradchig  System  (DTT^ 
to  electronically  track  the  transportation 
of  munitions.  DTTS  will  receive 
electronic  position  and  status  reports  on 
sensitive  cargo  movements  by  a  service 
termed  Sate^te  Motor  SurveiUaitce 
Service  (SM). 

ADORCSa:  Military  Traffic  Management 
Command,  ATTN:  MT-SS,  5611 
Columbia  Pike.  Falls  Church,  VA  22041- 
505a 

FON  RIRTMKR  INTOnMATION  CONTACTt 
Mr.  Robert  Jones  or  CPT  Carol  %effler, 
HQMTMC,  5611  Cohunbia  Pike.  Falls 
Church.  VA  22041-6050,  (703)  750-1089. 

SUPPLBMOCTARV  INTOWMATIOie  The 

purpose  of  this  article  is  to  serve  notice 
to  vendors  wishing  to  provide  electromc 
tracking  service  to  DOD. 

Due  to  the  potential  lediafity  of  DOD 
munitions  shipments.  DOD  is  in  the 
process  of  instituting  a  transportation 
protective  service  SM.  SM  is  used  by 
DTTS  to  obtain  reports  on  position  and 
transportation  status  changes  on 
selected  shipments  via  data  bnk. 

SM  vendors  will  be  employed  by 
commercial  carriers  approved  by  DOD 
to  transport  munitions.  Vendors  will 
maintain  a  separate  mail  box/ transfer 
file  to  hold  DTTS  message  traffic.  On  a 
continutaig  basis,  the  vendor  will  provide 
the  DTTS  central  computer  facility  with 
up-to-date  information  on  status  of  all 
commercial  carrier  vehicles  transporting 
certain  specified  DOD  munitions  under 
SM. 

Formats  and  data  element 
requirements  for  SM  are  spelled  out  in  a 
DOD  standard  rules  publication.  A  copy 
of  the  SM  rule  may  bie  obtained  bom 
HQs,  Military  Traffic  Management 
Command.  Directorate  of  fa^nd  Traffic, 
ATTN:  MT-INNG,  5611  Columbia  Pike, 
Falls  Church,  VA  22041-5050. 

Two  way  communicatiiHi  between  the 
driver  and  the  carrier's  dispatcher  will 
be  required  by  January  1900.  It  is 
recommended  the  carrier  take  this  into 
consideration  in  acquisition  of  satellite 
services  and  equipment  Carriers  are 
encouraged  to  voluntarily  use  two  vray 
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communication  as  it  becomes  available 
by  their  SM  vendor. 
|oha  O.  Roach  n. 

Army  Liaison  Officer  with  the  Federal  ■  ..-. 
Register 

{FR  Doc  88-2485  Filed  2-1-88:  8:45  am) 


Corpa  Of  Enginaars.  Dopartmant  Of 
ttMArmy 

intant  To  Prapore  a  Draft 
Envlronmantal  impact  Statamant; 
Ctiattahooehaa  Rivar 

This  Notice  annoimces  the 
preparation  of  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  the  existing 
and  proposed  expansion  of  commercial 
sand  and  gravel  mining  operations  in  the 
Chattahoochee  River  within  the  bounds 
of  the  Chattahoochee  River  National 
Recreation  Area  (CRNRA).  The  CRNRA 
extends  south  along  the  Chattahoochee 
River  from  Buford  Dam  approximately 
48  miles  to  Peachtree  Creek  near 
Atianta  in  Gwinnett.  Forsyth.  Fulton, 
and  Cobb  Counties,  Georgia.  The  mining 
of  sand  and  gravel  fitim  the 
Chattahoochee  River  within  CRNRA 
requires  Department  of  the  Army 
authorization  pursuant  to  Section  10  of 
the  Rivers  and  Harbors  Act  of  1899.  Any 
discharge  into  waters  of  the  United 
States  associated  with  the  mining  also 
requires  authorization  pursuant  to 
Section  404  of  the  Clean  Water  Act 

Agency:  U.S.  Army  Corps  of 
En^eers,  DOD. 

Cooperating  Agency:  National  Park 
Service,  DOL 

Action:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DQS). 

Summary: 

1.  Proposed  Action:  Several 
commercial  sand  and  gravel  mining 
firms  currentiy  have  Department  of  the 
Army  permits  to  mine  sand  within 
CRNRA.  They  have  expressed  an 
interest  in  expanding  these  existing 
operations.  AJso,  several  inquiries  have 
been  made  concerning  the  opening  of 
new  mining  operations  in  CRNRA. 

2.  Alternatives:  The  DEIS  will  address 
the  pro]}osed  continued  expansion  of 
commercial  sand  and  gravel  mining  in 
CRNRA,  several  modified  plans,  and  the 
No  Action  Alternative. 

3.  Scoping  Process:  a.  In  December, 
1985,  three  workshops  were  held  in  ti^e 
metropolitan  Atianta  area.  The  purpose 
of  these  woriishops  was  to  discuss  the 
impacts  of  sand  mining  on  the 
Chattahoochee  River  and  CRNRA.  The 
Cross-Impact  Assessment  Process  (CAP) 
was  used  to  format  the  workshops. 
Aticndees  at  these  workshops  consisted 


o(  representatives  of  several  Federal 
State  and  local  agencies,  sand  miners, 
and  conservation  groups.  The 
workshops  resulted  in  the  formulation  of 
a  list  of  35  important  variables  that 
should  be  considered  in  preparation  of 
tiieDEIS. 

b.  Major  issues  to  be  addressed  in  the 
DEIS  include  the  impacts  the  continued 
expansion  of  sand  mining  would  have 
on  water  quality,  recreation,  fisheries, 
and  aesthetics. 

c.'^No  formal  assignments  have  as  yet 
been  planned  for  input  into  the  DEIS  for 
all  interested  agencies  and  individuals. 

d.  A  minimum  of  a  45-day  review 
period  for  the  DEIS  will  be  allowed  for 
all  interested  agencies  and  individuals. 

4.  Scoping  Meetings:  As  of  the  present 
date,  no  further  scoping  meetings  are 
planned. 

5.  DEIS:  The  DEIS  should  be  avaUable 
to  the  public  by  June,  1969. 

6.  Address:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  Mr.  David  L  McCullough. 
Archeologist,  Environmental  Resources 
Branch.  IHanning  Division,  U.S.  Army 
Engineer  District  Savannah.  Post  Office 
Box  889,  Savannah.  Georgia  31402-0889. 
Telephone:  (912)  944-5840  (commercial). 

Dated:  January  24, 1988. 
Ralph  V.Locutdo, 
Colonel.  US.  Army  District  Engines. 

[FR  Doc  88-2387  Filed  2-1-88;  8:45  am] 
■auaa  cooc  S7i»4ff-M 


Intant  To  Prapara  a  Draft 
Envlronmantal  Impact  Statamant 
(DEIS)  for  tha  Folaom  Dam  and 
Rasarvoir  Raoparation  Study,  CA 

AQENCV:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Notice  of  intent  to  prepare  a 
DEIS. 


f:  The  action  being  taken  is  a 
study  to  identify  and  assess  the 
significance  of  potential  measures  to 
provide  interim  flood  protection  to  the 
Sacramento  Metropotitan  area. 
Measures  to  be  investigated  include 
reservation  of  greater  flood  storage 
space  within  the  Folsom  Reservoir. 
Interim  flood  control  measures  could  be 
implemented  for  approximately  an  eight 
to  ten  year  period,  tmtil  a  long  term 
solution  is  constructed. 
FOR  FURTHCR  information  CONTACT 
Questions  regarding  this  DEIS  should  be 
addressed  to  Mr.  Steve  Peterson. 
Planning  Division,  Corps  of  Engineers, 
650  Capitol  Mall,  Sacramento, 
California.  95814-4794,  telephone  (916) 
551-185a 


suFPLmcNTARV  information:  ^ 

1.  Proposed  Actioo 

The  Corps  of  &igineers  is  conducting 
an  investigation  to  identify  and  assess 
alternative  measures  of  providing 
increased  flood  control  to  the 
Sacramento  Metropolitan  Area  until  a 
long  term  flood  protection  plan  is 
implemented.  Prior  investigations  have 
revealed  that  the  area  has  significantly 
less  flood  protection  along  the  American 
River  than  previously  believed  (only  63- 
year  versus  120-year  level  of  protection). 
Current  investigations  being  conducted 
by  the  Corps  of  Engineers  and  the 
Bureau  of  Reclamation  would  not  result 
in  a  long  term  solution  being 
implemented  for  ei^t  to  ten  years. 
Economic  issues  and  concerns  for  the 
safety  of  residents  of  the  Sacramento 
Metropolitan  Area  have  precipitated 
this  investigation  to  identify  potential 
interim  flood  control  measures  that  can 
provide  some  measure  of  short  term 
increased  flood  protectioa  Information 
obtained  in  this  investigation  will  be 
summarized  in  the  draft  and  final  report 
and  provided  to  the  Congress  and 
responsible  flood  control  agencies  for 
their  information. 

2.  Alternatives 

Alternatives  which  have  been 
identified  at  this  stage  are  discussed  in 
the  following  paragraphs. 

a.  No  Action.  The  Sacramento 
Metropolitan  Area  would  continue  with 
less  than  FEMA  level  of  protection  along 
the  American  River. 

b.  Reoperauon  of  the  Existing  Flood 
Control  Storage  in  Folsom  Reservoir. 
This  alternative  would  investigate  if 
changes  in  the  current  operations  of 
Folsom  Dam  and  Reservoir  could  be 
implemented  to  increase  the  level  of 
flood  protection  for  Sacramento. 

c  Reservation  of  more  flood  control 
storage  within  Folsom  Reservoir.  This 
alternative  would  alter  the  amount  of 
space  allocated  for  seasonal  flood 
control  in  Folsom  Lake.  A  range  of 
increased  flood  control  storage  bom 
400,000  to  650,000  acre  feet  would  be 
analyzed.  Above  650,000  AF  of  storage 
structural  modifications  would  be 
required  to  Folsom  Dam. 

d.  Rebuilding  a  Cofferdam  at  the  site 
of  the  Bureau  of  Reclamation's  Auburn 
Dam  Project  This  alternative  would 
consider  reconstruction  of  a  cofferdam 
at  the  site  of  the  previous  cofferdam  on 
the  North  Fork  of  the  American  River 
near  the  Qfy  of  Auburn. 

e.  Utilization  of  &naU.  Existing 
Reservoirs  in  the  upper  American  River 
Watershed.  This  alternative  would 
investigate  the  use  of  small  water  supply 
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and  power.^piieratioa  re«ervoir*  for 
interim  fkMd  control  storage. 

S.  Sooping  P10G8M 

a.  Cloae  coordiiiation  is  being 
maintained  witk  Federal,  state  and  local 
agencies,  enviroiHBental  organizations 
and  concerned  individuaU  and  groups. 
This  is  being  accomplished  throisgh 
inter-agency  coordinatioii  meetings,  fact 
sheets  and  information  brochores. 
public  meetings  and  woriuhops,  and 
informal  information  sessions  widi  civic 
and  community  groups.  Through  this 
Notice  of  Intent,  all  segments  of  the 
affected  public  and  agencies  are  invited 
to  participate  in  the  investigation 
process.  DEIS  scoping  meeting  notices 
will  be  distributed. 

b.  Significant  issues  that  will  be 
discussed  in  the  DEIS  include  degree  of 
protection  offered  by  the  alternatives, 
impacts  on  fish  and  wildlife  resources, 
recreation,  endangered  species, 
vegetation  (riparian  and  upland), 
esthetics,  wild  and  scenic  rivers,  lost 
revenues  to  hydropower  and  water 
supply  interest  and  cumulative  impacts 
of  other  projects  in  the  area. 

a  The  U.S.  Fish  and  WUdlife  Service 
will  provide  a  Fish  and  Wildlife 
Coordination  Act  Report  to  accompany 
the  DEIS. 

d.  A  45-day  review  period  will  be 
allowed  for  all  interested  agencies  and 
individuals  to  review  and  comment  on 
the  DEIS.  All  interested  persons  are 
encouraged  to  respond  to  diis  notice  and 
provide  «  carrent  address  if  ]ro«  wish  to 
be  contacted  about  ^  DES. 

4.  Meeting  Schedule 

Three  public  information  meetiags 
and  two  scoping  workshops  will  be 
conducted  jointly  with  the  American 
River  Watershed  Investigatioo.  The 
meeting  schedule  is  as  follows: 
Information  Meeting  Na  1. 7  February 
1980,  7:00  to  BKX)  pm.  Sacramento 
C<M)vention  Center.  El  Dorado  Room. 
1100 14th  Street,  Sacramento.  CA 
95814 
Information  Meeting  No.  2, 8  February 
1989, 7:00  to  9:00  pm,  American  Lakes 
Elementary  School  2800  Stonecreek 
Drive,  Sacramento.  CA  95833 
Informatiott  Meeting  No.  3. 9  February 
1908,  7M>  to  9:00  pm,  Rockhn 
Community  Center.  5480  Sth  Street 
Rocklin,CA96S77 
Scopiag  Workshop  No.  ^  14  Febraarjr 
19ea  70)  to  lOA)  pck,  Sacraawnto 
CoDventioa  Center.  H  Dorado  Rooai, 
1100  Mth  Street.  SaeranMnta  CA 
9S814 
Scoping  Workshop  No.  2.  IS  Febraary 
1980,  7:00  to  10:00  pm,  RocUin 
Community  Center.  5480  Sth  Street. 
Rocklin,  CA  05677 


5.AvailaWUly 

The  DEIS  is  scheduled  to  be  available 
for  public  review  and  comment  in 
September  1989. 

DatK  January  18. 1900. 
Jack  A.  La  Cuyer. 

Colonel  Cotpa  ofEngmeera.  District 
Engineer. 
[FR  Doc  8»-34M  Filed  a-l-aik  8:46  aal 


Intent  To  Prapara  a  Draft 
Envlronniantal  hnfMct  Slateiuaiil  (EIS) 
for  QuN  mtracoaatal  Waterway  (OIWW) 
Louisiana-Taxaa  Sactlon  FaadMHy 
Study 

aotMCYi  U.S.  Army  Corps  of  Engineers. 

DoD. 

action:  Notice  of  intent  to  prepare  a 

draft  EIS. 


:  The  action  is  being  taken  to 
determine  whether  to  widen,  deepen, 
provide  alternate  routes,  or  taken  no 
action  along  that  portion  of  the  GIWW 
located  between  the  Mississippi  River  at 
New  Orleans,  Louisiana,  and  the 
Houston  Ship  Channel  near  Galveston, 
Texas.  The  reason  for  this  action  is  to 
determine  if  there  is  an  opportunity  for 
improving  navigation  in  this  section  of 
the  GIWW.  The  intended  effect  of  any 
action  would  be  to  increase  navigational 
efficiency  along  the  entire  route  and  to 
relieve  vessel  congestion  in  the  vicinity 
of  Houma,  Louisiana. 

KM  RJRTNCR  INFORMATION  CONTACT: 
Questions  reganhng  the  proposed  action 
should  be  addressed  to  Mr.  Stan  Green, 
(504)  862r-1488;  questims  regarding  the 
Draft  BIS  should  be  adtkessed  to  Mr. 
Larry  Hartzog  (504)  862-2524.  U.S.  Army 
Corps  of  Engineers,  Planning  Division 
(CELMN-PD-RE)  P.O.  Box  60267.  New 
Orleans,  Louisiana  70160-0287. 

suansMCNTAiiv  aiFomiATiON: 

1.  Authority 

Authority  for  this  study  is  contained 
in  Congressional  rescdutions  adopted  by 
the  Committee  on  Public  Works  of  tte 
U.S.  Senate  on  29  September  1972,  the 
Committee  on  Public  Works  (tf  the  U.S. 
House  of  Representatives  on  12  October 
1972,  and  the  Committee  on  PobUc 
Work*  of  the  U.S.  Senate  on  23  August 
1974.  The  first  and  second  re«ohitio)M 
contain  the  authority  Sor  a  Corps  review 
of  reports  on  the  GIWW  (La^-Texaa 
Sectiaa)  to  detcnaiae  the  adviaafaility  of 
deepening  and  wideniag  the  axietiBg 
channel  while  the  Aagoat  1974 
resolution  contaias  aothority  to  slndy 
the  feasibility  of  providing  etosiea    . 
protcctkn  aa  the  GIWW. 


2.  Proposed  Actkm 

The  study  will  determine  the 
advisability  of  implementing  a  number 
of  improvements  on  the  GIWW  between 
die  Mississippi  River  and  the  Houston 
Ship  Channel.  The  fanprovements  under 
study  include  enlarging  the  existing 
channel  for  the  purpose  of  improving  the 
e^iciency  of  navigation  on  the 
waterway,  die  feasibibty  of  constructing 
a  bypass  channel  around  the  city  of 
Houma  to  relieve  vessel  congestion,  and 
providing  erosion  protection  at  three 
pilot  sites  on  the  GIWW. 

3.  Alternatives 

Three  alternatives  for  enlarging  the 
existing  12-foot  by  125-foot  GIWW 
channel  are  being  considered.  The  first 
alternative  aasimies  a  16-foo(  by  150- 
foot  channel  bom  the  Mississippi  River 
to  the  Houston  Ship  Channel  except  for 
the  reach  from  the  Atchafalaya  River  to 
the  Sabine  River  where  the  diannel 
would  be  enlarged  to  16  feet  by  200  feet 
A  second  alternative  involves  a  12-  by 
230-foot  channel  which  would  permit 
two-way  traffic  of  tows  configured  with 
two  barges  abreast  The  third 
alternative  has  the  same  channel  width 
as  the  second  ahemative.  but  with  a 
depth  of  16  feel. 

There  are  4  different  alignments  for 
plans  involving  a  bypass  around  the  city 
of  Houma.  All  of  the  alignments  would 
pass  south  of  the  city.  Each  of  diese 
alignments  is  being  considered  with 
three  different  chamnel  sizes:  12  by  IZi 
feet  16  by  150  feet  and  12  by  230  feet 

Three  additional  plans  have  been 
developed  to  include  a  hurricane 
protection  levee  with  a  bypass  chaimel 
sooth  of  Houma.  An  intermediate 
alignment  would  begin  at  Larose, 
Louisiana,  and  continue  to  the  soudi  of 
Cocodrie,  Louisiana  where  the 
alignment  would  make  a  northward  turn 
and  refoin  the  GIWW,  then  the  levee 
portion  would  continue  north  to  the 
town  of  Labadieville.  A  more  soutber^r 
alignn»nt  would  again  begin  at  Larose 
and  rejoin  the  GIWW  near  the  Wax 
Lake  Outlet  west  of  the  town  of  Morgan 
City,  Louisiana.  The  third  and  most 
northerly  alternative  woald  begin  at 
Larose  and  rejoin  the  GIWW  west  of 
Houma  and  would  share  the  same 
alignment  as  the  moet  soatheriy  bypass 
only  alternatives. 

4.  Scoping  Pcocess 

a.  The  stady  waa  initiated  in  1975,  and 
public  Bwetings  where  held  on  12 
November,  16  Novcaiber,  and  17 
November  in  Lafayette,  Loaieiana; 
Ga}veston,'TexaK  aad  New  Orieans, 
Louisiana:  respectively.  A 
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reconnaissance  report  waa  coaqrfetadki 
January  1979. 

b.  Public  input  for  scoping  moXL  be 
achieved  thnuight  the  dUtrtbation  of  a 
notice  to  all  segments  of  the  public 
having  an  interest  in  die  project.  In 
ad(fitton,  a  news  release  will  be  tssned 
to  the  local  media.  The  notice  and 
release  will  request  submission  of  views 
on  alternatives  and  any  other  project 
related  issues  considered  significant 
The  basis  for  sigmficant  issues  to  be 
addressed  in  the  EIS  will  consist  of  the 
responses  to  the  public  notice  and  news 
release.  Through  this  notice  of  intent 
and  die  pabtic  notice,  all  segments  of 
the  affected  public,  including  Federal, 
state,  and  local  agencies,  and  other 
interested  organizations  and  individuab 
will  be  invited  to  participate  in  the 
planning  process. 

c  Significant  issues  that  will  be 
discussed  in  the  EIS  include  business 
and  industrial  activity,  displacement  of 
people,  employment  navigation,  tax 
revenues.  |Ht>perty  values  and  services, 
esthetics,  noise,  community  cohesion, 
endangered  species,  wildlife  resources, 
fishery  resources,  marsh,  fwest 
resources,  wildlife  refuges  and 
management  areas,  Louisiana  natural 
and  scenic  streams  and  bayous. 
National  Register  sites,  and  other 
cultural  resources. 

d.  The  U.S.  Department  of  the  Interior 
will  provide  a  Fish  and  Wildlife 
Coordination  Act  Report  to  accompany 
the  EIS.  Coonfination  will  be  maintained 
with  the  U.S.  Fish  and  Wildlife  Service 
on  endangered  species.  The  Louisiana 
Department  of  Natural  Resources  will  be 
consulted  regarding  consistency  with 
the  Louisiana  Coastal  Zone 
Management  Act.  The  Louisiana 
Department  of  WUdlife  and  Fisheries 
will  be  contacted  regarding  any  impacts 
to  natural  and  scenic  streams. 
Coordination  will  be  maintained  with 
the  State  Historic  Preservation  Officer. 

e.  A  45-day  period  will  be  allowed  for 
all  interested  agencies  and  individuals 
to  review  and  comment  on  the  draft 
report  and  EIS. 

5.  Meetiag  Schedule 

Public  meetings  for  the  ^>ecific 
purpose  of  scoping  are  aot  being 
considered.  A  "Scoping  Input  Request" 
will  be  prepared  and  circulated  to 
interested  parties.  TIas  request  will 
contain  a  brief  information  packet 
consisting  of  a  description  of  the 
proposal,  a  general  list  of  impacts, 
alternatives,  maps,  and  drawinga  The 
scoping  input  wfll  be  analyaed  md  a 
Scoping  Document  summarizing  the 


comments  will  be  provided  to  all 
respondents.  The  pertinent  issues 
brought  up  daring  scopii^  wiH  be 
incorporated  into  the  EIS. 

6.  Avaflability 

The  draft  EIS  is  scheduled  to  be 
available  to  the  public  in  January  1990. 

Date:  Juuary  m  IBM. 
Harold  B.MseMl.  Jr.. 

Major,  CorpM  of  Engineers,  Temporary 
District  EngtJteer. 

[FR  Doc  ae-2492  Filed  2-1-M:  «:45  am] 
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infant  To  Prapara  a  Draft 
Envirorwnantal  Impact  Statamant 
(DEIS)  for  a  Proposed  Flood 
Protection  Project  Alony  0ia  Snake 
and  Gfos  Vantra  Rfvars.  Jacfcaon  Hoia, 
Taton  County,  WY 

AOENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent  to  prepare  a 

DEIS. 

summary:  The  Walla  Walla  District 
Corps  of  Engineers  is  studying  the 
feasibihty  of  a  flood  protection  project 
along  the  Snake  and  Gros  Ventre  Rivers 
in  Jackson  Hole,  Wyoming.  The  project 
will  protect  and  maintain  Federal  and 
non-Federal  levees  which  have  been 
constructed  along  die  rivers.  This 
project  was  audiorized  by  the  Water 
Resources  Development  Act  of  1986. 
Pub.  L  99-662. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Comments  concerning  the  project  and 
DEIS  should  be  addressed  to  Chief, 
Environmental  Resources  Branch,  Corps 
of  Engineers,  Walla  Walla  District 
WaUa  Walla,  Washington  90362-9265. 
Comments  or  questions  can  be 
telephoned  to  Ms.  Sandra  Shelin  at  (509) 
522-6626. 
SUPPLEMENTARY  NIFORMATION: 

1.  Hiis  project  is  located  along  the 
Snake  and  Gros  Ventre  Rivers  in 
Jackson  Hole.  Teton  County,  Wyoming. 
Land  use  in  this  area  has  been  dianging 
from  primarily  livestock  grazing  to 
recreational  and  residential 
development.  The  Snake  and  Gros 
Ventre  Rivers  in  the  area  are  highly 
braided  and  tend  to  spread  out  during 
high  flows,  causing  flooding.  To  prevent 
flMid  damage,  the  Corps  of  Engineers 
and  state  and  local  entities  built  during 
1957  to  1975,  a  series  of  levees  along  the 
Snake  River  from  River  Mile  961.5  (on 
the  opposite  side  of  the  river  ttom  Grand 
Teton  National  Paik)  to  River  Mile  944 
and  along  the  Gros  Ventre  River  from 


the  mouth  upstream  to  die  Grand  Teton 
National  Park  boundary. 

The  Water  Resources  PevelopmeBt 
Act  of  1986  authorized  the  Corps  of 
Engineers  to  take  over  responsibility  for 
operation  and  maintenance  of  the 
Jackson  Hole  levees  project  The  Corps 
is  currently  preparing  a  document  that 
will  allow  a  decision  as  to  how  the 
Corps  will  implement  that  authorization. 

2.  Alternatives  to  be  investigated  in 
the  Environmental  Impact  Statement 
(EIS)  include: 

A — No  action — ^The  Corp*  will  not 
carry  out  a  levee  maintenance  project 
The  Corps  will  continne  lo  perform 
emergency  levee  repair  for  levees  that 
are  economicaDy  justifiable  and  flood 
fighting  as  needed. 

B — ^The  Corps  will  indnde  all  Federal 
and  non-Federal  levees  in  the  flood 
protection  project  regardless  of  whether 
or  not  the  levees  are  economically 
justifiable.  Maintenance  activities  will 
include  replacement  of  eroded  riprap 
material  and  periodic  debris  removal 
bom  the  river  channels.  A  quarry  will  be 
developed  to  provide  riprap  materiaL 

C — ^The  Corps  will  include  all 
economically  justifiable  Federal  and 
non-Federal  levees  in  the  levee 
maintenance  project  Maintenance 
activities  will  be  as  described  in  B 
above. 

D — ^The  Corps  will  raise  in-place 
selected  levees  or  sections  of  levees. 
Federal  levees  will  be  raised  up  to  2 
feet  Non-Federal  levees  will  be  raised 
up  to  5  feet  Maintenance  activities  will 
be  as  described  in  B  above. 

3.  Significant  issues  lo  be  addressed 
in  the  DEIS  inchide  effects  of  the 
alternatives  on  fisheries,  wildlife, 
endangered  species,  socioeconomics, 
and  cultural  resources.  The  project  wiU 
be  reviewed  under  all  applicable 
FednaL  state,  and  local  statutes. 

4.  Affected  Federal  state,  and  local 
agencies,  affected  Indian  tribes,  and 
interested  organizations  are  invited  to 
participate  in  scoping  for  the  DEIS.  A 
formal  scoping  meeting  is  planned  for 
January  31, 1988  at  the  Teton  County 
Courthouse  in  Jackson.  Wyoming  at  1:00 
p.m. 

5.  The  DEIS  should  be  available  on  or 
about  June  1. 1988. 

Dated:  Janaaiy  IS.  19W 
Dooaki  P.  Kuikjiaii, 

Major,  CE.  Acting  Commander. 

(FR  Doc.  88-2493  Filed  2-1-89: 8:45  ma\ 
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DEPARTMENT  OF  EDUCATION 
(CR)Alto.M.1«] 

Notic*  InvWng  Applications  for  Nmv 
Awards  undsr  Um  MagnM  Schools 
AssManco  Program  [MSAP]  for  fiscal 
yw»(FY)19M 

Purpose:  Provides  grants  to  eligible 
local  educational  agencies  to  support 
projects  in  magnet  schools  that  are  part 
of  approved  desegregation  plans. 

Deadline  for  Transmittal  of 
Applications:  March  17, 1960. 

Deadline  for  Intergovernmental 
Review:  May  10. 1968. 

Applications  Available:  Pebroary  17, 
1989. 

A  vailable  Funds  Anticipated: 
$113.62a000. 

Estimated  A  verage  A  ward:  $1,956,000. 

Estimated  Number  of  A  wards:  58. 

Project  Period:  2A  months. 

Applicable  Regulations:  The  Magnet 
Schools  Assistance  Program 
Regulations,  34  CFR  Part  280,  as 
proposed  to  be  amended  (53  PR  45874- 
45876),  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  75. 77, 79, 80 
and  85. 

SUPKCMCNTAIIV  mTOWIIATIOW.  It  is  the 

policy  of  the  Department  of  Education 
not  to  solicit  applications  before  the 
publication  of  final  regulations. 
However,  in  this  case,  it  is  essential  to 
solicit  applications  based  on  the  notice 
of  proposed  rulemaking  (NHIM].  In 
reauthorizing  this  program  under  Public 
Law  100-297,  Congress  directed  the 
Secretary  to  make  awards  by  June  30  of 
each  fiscal  year,  to  the  extent 
practicable.  In  order  for  applicants  to 
have  sufficient  time  to  prepare  and 
submit  their  applications,  and  for  the 
Department  to  evaluate  the  applications, 
review  the  required  desegregation  plans, 
and  make  grant  awards  as  quickly  as 
possible,  the  Secretary  must  solicit 
applications  before  pubUcation  of  the 
final  regulations. 

The  closing  date  for  comments  on  the 
NPRM  was  December  29, 1988.  The 
Secretary  did  not  receive  a  large  number 
of  comments.  After  carefully  reviewing 
these  comments,  the  Secretary  does  not 
anticipate  making  changes  in  the 
regulations,  as  proposed  in  the  NPRM. 
that  would  affect  the  content  or 
evaluation  of  applications.  However, 
there  is  one  provision  of  the  proposed 
regulations  that  appeared  to  result  in 
both  concern  and  misunderstanding  by 
some  persons  commenting  on  the  NPRM. 

The  Magnet  Schools  Assistance  Act 
requires  an  applicant  to  certify  that  it 


wiU  "provide  a  description  of  the 
manner  in  which  the  local  educational 
agency  will  continue  the  magnet  schools 
program  after  assistance  under  [the  Act] 
is  no  longer  available."  The  Secretary 
interprets  this  provision  as  requiring 
that  an  applicant  provide  this 
description  in  its  application. 
Accordingly,  under  proposed  {  280.31(g), 
the  Secretary  would  base  part  of  the 
evaluation  of  an  application  on  this 
description.  In  making  this  assessment, 
the  Secretary  would  look  for  information 
that  shows  the  applicant's  "commitment 
to  the  magnet  schools  program"  and 
"plan  for  the  gradual  assumption  of 
program  costs." 

The  proposed  regulation  should  not  be 
interpreted  to  mean  that  an  applicant  is 
expected  to  develop  an  itemized  plan  for 
how  it  will  assume  each  cost  of 
operating  its  magnet  schools  program, 
lie  applicant  is  not  expected  to  prepare 
a  revenue  study  or  otherwise  locate  all 
non-MSAP  sources  of  funding  for  its 
magnet  schools  program.  One-time  costs 
such  as  the  acquisition  of  equipment 
need  not  be  discussed.  However,  the 
Secretary  is  interested  in  information 
that  shows  that  the  applicant  has 
considered  how  it  could  use  other 
resources  to  continue  supporting  a 
magnet  schools  program  and  that  it  is 
committed  to  continuing  the  program. 
The  Secretary  believes  that  the 
reference  to  a  plan  for  gradual 
assumption  of  program  costs  is 
consistent  with  the  statutory  language, 
since  it  would  not  be  possible  for  a  local 
educational  agency  to  "describe  the 
manner"  in  which  it  will  continue  the 
magnet  schools  program  without 
describing  how  it  will  pay  for  it  when  it 
no  longer  is  receiving  funds  from  this 
program. 

All  of  the  comments  will  be  fully 
addressed  in  the  preamble  to  the  final 
regulations.  If  there  are  any  changes  in 
the  final  regulations,  applicants  wdll  be 
given  an  opportunity  to  revise  or 
resubmit  their  applications. 

For  Applications  or  Information 
Contact:  Annie  R.  Mack.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  S.W.,  Room  2050,  FOB-e, 
Washington,  D.C  20202-6440. 
Telephone:  (202)  732-4358. 

Prosnm  Authority:  20  U.aa  3021-3032. 
Dated:  January  23, 1989. 
Beryl  Dofaett, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[PR  Doc.  89-2471  Filed  2-1-89;  &-4S  am] 
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[CFDA  Na  •4-031] 

Strsngthsnlng  Institutions  Program; 
Notles  InvtMng  Applications  for  Nfir  ' 
Avvards  for  Fiscal  Ysar  1989 

Purpose  of  Program:  Provide  grants  to 
eligible  institutions  of  higher  education 
to  improve  their  academic  quality, 
institutional  management  and  fiscal 
stability  to  enable  institutions  to  become 
self-sufficient 

Deadline  for  Transmittal  of 
Applications:  ^ril  17. 1988. 

Applications  Available:  Applications 
will  be  mailed  by  March  1, 1989.  to  the 
Office  of  the  President  of  all  institutions 
that  are  designated  eligible  to  apply  for 
a  grant  under  the  Strengthening 
Institutions  Program. 

Available  Funds:  $23,000,000. 

Estimated  Range  of  Awards:  $20,000 
to  $25,000  for  planning  grants:  $125,000 
to  $500,000  for  development  grants. 

Average  Size  of  Awards:  $23,000  for 
planning  grants;  $185,000  for  one-  in 
three-year  development  grants;  $450,000 
for  four-  and  five-year  development 
grants. 

Project  Period:  Up  to  12  months  for 
planning  grants;  up  to  60  months  for 
development  grants. 

Estimated  Number  of  Awards:  12 
planning  grants  and  89  development 
grants. 

Special  Funding  Considerations:  In 
tie-breaking  situations  described  in 
S  607.23  of  the  Strengthening  Institutions 
Program  regulations,  34  CFR  607.23,  the 
Secretary  awards  additional  points 
under  SS  607.21  and  607.22  to  an 
appUcation  from  an  institution  which 
has  an  endowment  fund  of  which  the 
current  market  type,  per  FTE  student  is 
less  than  the  average,  per  FTE  student 
at  similar  type  institutions:  or  which  has 
Ubrary  expenditures,,  per  FTE  student, 
which  are  less  than  the  average,  FTE 
student,  at  similar  type  institutions.  For 
the  purposes  of  these  funding 
considerations,  an  applicant  must  be 
able  to  demonstrate  that  the  current 
market  value  of  its  endowment  fund,  per 
FTE  student  or  library  expenditures,  per 
FTE  student,  is  less  than  the  following 
national  average  for  base  year  1985-86. 


Average 
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Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations.  34  CFR 
Parts  74,  75.  and  77;  and  (bj  tiie 
Strengthening  Institutions  Program 
Regulations,  34  CFR  Part  607. 

For  Information  Contact  Dr.  Louis  J. 
Vemito,  U.S.  Department  of  Education, 
400  Maryland  Avenue  S.W.,  Room  3042, 
ROB-3.  Washington,  D.C.  20202-5335. 
Telephone:  (202)  732-3314. 

Program  Authority:  20  MSSl.  1057. 

Dated:  January  27. 1989. 
Kenneth  0.  Whitehead, 
Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  aS-2472  Filed  2-1-89: 8:46  ami 


Federal  Register  /  Vol.  54.  No.  21  /  Thursday.  February  2.  1968  /  Notices 5265 


1 


DEPARTHENrr  OF  ENERGY 

Economic  Regulatory  Administration 

F^ropoeed  Consent  Order  With  Thoa.  P. 
Reidy,  Inc. 

AOENCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  proposed  consent 
order  and  opportunity  for  pubbc 
commmt 


r.  The  Economic  Regulatory 
Administration  (ERA)  umounces  a 
proposed  Consent  Order  between  the 
Department  of  Energy  (DOE)  and  Thos, 
P.  Reidy,  Inc.  ("Reidy").  The  agreement 
proposes  to  resolve  matters  relating  to 
Reidy's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  for  the  period  Jaiuiary  1, 
1973  through  January  27, 1981.  If  this 
Consent  Order  is  made  final.  Reidy 
would  pay  to  the  DOE  five  million  two 
hundred  thousand  dollars  ($5,200,000) 
within  thirty  (30]  days  of  the  effective 
date  of  the  Consent  Order;  waive  its 
rights  to  make  any  claims  in  refund 
proceedings  conducted  pursuant  to  10 
CFR  Part  205.  Subpart  V;  and  assign  to 
DOE  and  waive  Reidy's  rights  to 
approximately  one  hundred  seventy 
thousand  dollars  ($170,000)  currently  on 
deposit  on  Reidy's  behalf  resulting  from 
its  participation  in  a  prior  refund 
proceeding  which  distributed  moneys 
received  from  Gulf  Oil  Corp. 

DOE'S  Office  of  Hearings  and  Appeals 
(OHA)  will  be  petitioned  to  implement 
Special  Refund  Procedures  for 
distributing  moneys  received  from 
Reidy.  Any  persons  who  claim  to  have 
suffered  injury  from  Reidy's  alleged 
overcharges  would  have  the  opportunity 
to  submit  claims  for  payment  in  such 
proceedings. 


Pursuant  to  10  CFR  205.199J.  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  poblication  of  this 
Notice.  ERA  will  consider  all  comments 
received  from  the  public  in  determining 
whether  to  accept  the  settlement  and 
issue  a  final  Order,  renegotiate  the 
agreement  and  issue  a  modified 
agreement  as  a  final  Oder,  or  reject  the 
settlement  DC^s  final  decision  will  be 
published  in  the  Federal  Ragistar.  akti^ 
with  a  summary  and  analysis  of  the 
significant  written  comments,  as  well  as 
any  other  considers tiona  that  were 
relevant  to  the  final  decisioa 


inoH  contact: 

Dorothy  Hamid.  Economic  Regulatory 
Administration,  Department  of  Energy. 
1000  Indepeadeoce  Avenue.  SWm 
Washington.  DC  20585.  (202)  586-4167. 

SUPPICMENTANV  aiRMMATKM: 

L  Reaofaitioa  of  Regulatory  Issues. 

n.  Determination  of  Reasonable  Settlement 
Amount. 

III.  Terms  and  Cooditiona  of  the  Consent 
Order. 

L  Resolnliaa  of  Regulatory  Issues 

Reidy  is  a  product  reseller-retailer 
subject  to  the  audit  jurisdiction  of  ERA 
to  determine  compliance  with  the 
Federal  Petroleum  Price  and  Allocation 
Regulations.  During  the  period  covered 
by  this  proposed  CMer  Oanuary  1. 1973 
through  January  27, 1981).  Reidy 
engaged  in,  among  other  things,  the  sale 
of  motor  gasoline,  No.  2  fuel  oil.  No.  6 
high  sulirfiiu'  fuel  oil.  and  No.  6  low 
sulphur  fuel  oil.  On  May  3. 1982.  ERA 
issued  a  Proposed  Remedial  Order 
(FRO)  to  Reidy  alleging  overcharges  in 
sales  of  premium  gasoline.  No.  2  fuel  oil. 
No.  6  high  sulphur  fiiel  oil  and  No.  6  low 
sulphur  fuel  oil.  On  April  1. 1988,  the 
Department  of  Energy's  Office  of 
Hearings  and  Appeals  (OHA)  issued  the 
PRO  as  a  Remedial  Order  (RO)  for 
$6,342,789.21.  plus  interest  The  RO  is 
currently  on  appeal  before  the  Federal 
Energy  Regulatory  Commission.  A 
second  PRO  was  issued  to  Reidy  on 
November  1. 1964,  for  $l,62a210.35,  plus 
interest  alleging  overcharges  in  sales  of 
regular  gasoline.  This  matter  is  currently 
pending  before  the  OHA.  Reidy's  total 
potential  liability  is  approximately  $27 
miUion,  including  interest 

n.  DetermiBatioD  of  Reasonable 
Settlement  Amount 

To  discharge  in  full  Reidy's  potential 
liability  for  its  obligations  under  the 
price  and  allocation  regulations,  the 
settlement  calls  for  Reidy  to  pay  $5.2 
million,  and  to  assign  refunds  of 
approximately  $1704X10,  including 


accrued  interest  which  were  awarded 
to  Reidy  in  refund  proceedings  in  Gulf 
Oil  Corp./Thos.  P.  Reidy.  Ina,  15  DC« 
1 84,154  (1986).  >  As  well,  Reidy  will 
waive  its  rights  to  make  any  claims  for 
refunds  in  all  other  proceedings 
conducted  pursuant  to  10  CFR  Part  205, 
Subpart  V  (Subpart  V).  Under  the  terms 
of  the  proposed  Consent  Order  the  ERA 
would  petition  the  OHA  to  implement 
Special  Refund  I*rocedures  for 
disposition  of  (including  the  funds 
assigned  to  DOE  by  Reidy)  settlement 
funds  pursuant  to  Subpart  V.  ERA  has 
preliminary  agreed  to  the  settlement 
amoimt  after  considering  the  factual 
aspects  related  to  the  various  issues, 
assessing  the  litigation  risks  associated 
with  establishing  the  alleged 
overcharges,  and  considering  the  benefit 
to  the  pabhc  from  a  significant 
settlemoit  of  numerous  issues  which 
would  take  years  of  continued  litigation 
to  resolve. 

The  inherent  risks  in  h'tigation  make 
success  on  all  of  the  issues  problematic 
and  the  necessity  for  die  government  to 
prevail  on  all  of  the  issues  in  order  to 
maximize  overcharge  and  interest 
recovery  was  an  important 
consideration  in  ERA'S  preliminary 
determination  diat  Reidy's  agreement  to 
the  terms  of  a  proposed  Consent  Order 
constitutes  a  setdement  which  is  in  the 
public  interest 


IILT( 
Older 


and  ConiBtieos  of  the 


If  the  Consent  Order  is  made  final. 
Reidy  will  pay  DOE  $5.2  million  within 
thirty  (30)  dajrs  of  the  effective  date  of 
the  Consent  Order.  Reidy  will  assign  its 
rights  to  EK^  and  waive  whatever 
rights  Reidy  has  to  moneys  as 
determined  in  OHA's  refund  proceeding 
in  Gulf  Oil  Corp..  12  DOE  f  85.048  (1984), 
which  were  granted  in  Gulf  Oil  Corp./ 
Thos.  P.  Reidy.  Inc.  15  DOE  1 84,154 
(1986).  Additionally.  Reidy  wiU  waive 
any  claims  for  refunds  in  all  other 
Subpart  V  proceedings. 

ERA' will  petition  OHA  to  implement 
SpeciaT^efund  Procedures  under  the 
provisions  of  Subpart  V  of  the 
regulatitms.  In  these  proceedmgs,  OHA 
would  develop  procedures  for  the 
receipt  and  evaluation  of  appUcations 
for  refund  in  order  to  distribute  the 
settlement  moneys.  To  ensure  that  OHA 
has  sufficient  information  to  evaluate 
the  claims,  the  proposed  Consent  Order 
requires  that  Reidy  provide  customer 


'  Because  of  tlie  overcharge  dainu  pendiag 
against  Reidy.  OHA  or&eni  thai  Retdy'i  refmid  lie 
reUuned  in  escniw. 


r 
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identification  and  purchase  volume  - 
information  to  OHA  upon  request. 

Reidy  and  DOE  mutually  release  each 
other  from  claims  and  actions  arising 
under  the  subject  matters  covered  by 
the  proposed  Consent  Order.  The 
proposed  Order  does  not  affect  the  right 
of  any  other  party  to  take  action  against 
Reidy,  or  of  Reidy  or  the  DOE  to  take 
action  against  any  other  party. 

Submission  of  Written  Comments 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusion  of 
the  public  review  process,  of  which  this 
Notice  is  a  part 

Interested  parties  are  invited  to 
submit  written  comments  concerning 
this  proposed  Consent  Order  to:  Reidy 
Consent  Order  Comments,  RG-30. 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  All  comments 
received  by  the  thirtieth  day  following 
publication  of  this  Notice  in  the  Federal 
Register,  will  be  considered  before 
determining  whether  to  adopt  the 
proposed  Consent  Order  as  a  final 
Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comments.  If,  after  considering  the 
comments  it  has  received,  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effective  by  publication  of  a  Notice  in 
the  Federal  Register. 

Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  provisions  of  10  CFR  205.9(f). 

Issued  in  Washington.  DC  on  January  27, 
1980. 
Milton  C  Lomu, 

Chief  Counsel  for  Enforcement  Litigation, 
Economic  Regulatory  Administration. 

I.  Introduction 

101.  This  Consent  Order  is  entered 
into  between  Thos.  P.  Reidy,  Inc. 
("Reidy")  and  the  United  States 
Department  of  Energy  ("DOE").  Except 
as  otherwise  provided  herein,  this 
Consent  Order  settles  and  finally 
resolves  all  civil  and  administrative 
claims  and  disputes,  whether  or  not 
heretofore  asserted,  between  the  DOE, 
as  hereinafter  defined,  and  Reidy,  as 
hereinafter  defined,  relating  to  Reidy's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations,  as 
hereinafter  defined,  during  the  period 
January  1, 1973,  through  January  27, 1961 
(all  the  matters  settled  and  resolved  by 
this  Consent  Order  are  referred  to 


hereinafter  as  "the  matters  covered  by 
this  Consent  Order"). 

//.  Jurisdiction,  Regulatory  Authority 
and  Definitions 

201.  This  Consent  Order  is  entered 
into  by  the  DOE  pursuant  to  the 
authority  conferred  upon  it  by  sections 
301  and  503  of  the  Department  of  Energy 
Organization  Act  ("DOE  Act"),  42  U.S.C. 
7151  and  7193,  Executive  Order  No. 
12009, 42  FR  46287  (1977);  Executive 
Order  No.  12038, 43  FR  4957  (1978);  and 
10  CFR  205.199J. 

202.  The  Economic  Regulatory 
Administration  ("ERA")  was  created  by 
section  206  of  the  DOE  Act,  42  U.S.C. 
7136.  In  Delegation  No.  0204-4.  the 
Secretary  of  Energy  delegated 
responsibility  for  the  administration  of 
the  federal  petroleum  price  and 
allocation  regulations  to  the 
Administrator  of  the  ERA.  In  Delegation 
No.  0204-4A,  the  Administrator 
delegated  to  the  Special  Counsel 
authority  to  audit  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  and  to  take  appropriate 
enforcement  actions  based  upon  such 
audits. 

203.  For  purposes  of  this  Consent 
Order,  the  phrase  "federal  petroleum 
price  and  allocation  regulations"  means 
all  statutory  requirements  and 
administrative  regulations  and  orders 
regarding  the  pri«±ig  and  allocation  of 
crude  oil  refined  petroleum  products, 
natural  gas  liquids,  and  natural  gas 
liquid  products,  including  the 
entitlements  and  mandatory  oil  imports 
programs,  administered  by  the  DOE  The 
federal  petroleum  price  and  allocation 
regulations  include  (without  limitation) 
the  pricing,  allocation,  reporting, 
certification,  and  recordkeeping 
requirements  imposed  by  or  under  the 
Economic  StabiUzation  Act  of  1970,  the 
Emergency  Petroleum  Allocation  Act  of 
1973,  the  Federal  Energy  Administration 
Act  of  1974,  Presidential  Proclamation 
3279,  all  applicable  DOE  regulations 
codified  in  6  CFR  Parts  130  and  150  and 
10  CFR  Parts  205,  210. 211,  212.  and  213, 
and  all  rules,  rulings,  guidelines, 
interpretations,  clarifications,  manuals, 
decisions,  orders,  notices,  forms,  and 
subpoenas  relating  to  the  pricing  and 
allocation  of  petroleum  products.  The 
provisions  of  10  CFR  205.199)  and  the 
definitions  under  the  federal  petroleum 
price  and  allocation  regulations  shall 
apply  to  this  Consent  Order  except  to 
the  extent  inconsistent  herewith. 
Reference  herein  to  "DOE"  includes, 
besides  the  Department  of  Energy,  the 
Cost  of  Living  Council,  the  Federal 
Energy  Office,  the  Federal  Energy 
Administration,  the  Office  of  Special 
Counsel  (OSC),  the  Economic 


Regulatory  Administration  and  all 
predecessor  and  successor  agencies. 
References  in  this  Consent  Chder  to 
"Reidy"  shall  include:  (1)  Thos.  P.  Reidy. 
Inc.  and  all  of  its  subsidiaries  and 
affiUates,  Ramada  Oil  &  Gas 
Corporation  as  a  successor  to  Thos.  P. 
Reidy.  Ina.  (2)  all  of  Reidy's  petroleum- 
related  activities  as  reseller,  retailer,  or 
otherwise,  and  (3)  except  for  purposes  of 
Article  IV.  infra.  Reidy's  directors, 
officers,  and  employees  and 
stockholders. 

///.  Facts 

The  stipulated  facts  upon  which  this 
Consent  Order  is  based  are  as  follows: 

301.  During  the  period  covered  by  this 
Consent  Order,  Reidy  was  a  "reseller- 
retailer"  as  that  term  is  defined  in  the 
federal  petroleum  price  and  allocation 
regulations  and  was  subject  to  the 
jurisdiction  of  the  DOE.  Reidy  engaged 
in.  among  other  things,  the  sale  of 
residual  fuel  oil,  motor  gasoline,  middle 
distillates,  aviation  fuel,  propane,  and 
other  refined  petroleum  products. 

302.  DOE  conducted  an  audit  to 
determine  Reidy's  compliance  vtrith  the 
federal  petroleum  price  and  allocation 
regulations.  During  the  course  of  the 
DOE's  audit,  the  enforcement 
proceedings  instituted  by  the  DOE  and 
the  negotiations  that  led  to  this  Consent 
Order,  the  DOE  raised  certain  issues 
with  respect  to  Reidy's  application  of 
the  federal  petroleiun  price  and 
allocation  regulations.  The  DOE  has 
taken  various  administrative 
enforcement  actions  against  Reidy, 
including  the  issuance  of  Notices  of 
Probable  Violation,  Proposed  Remedial 
Orders  and  a  Remedial  Order.  Reidy 
maintained,  however,  that  it  had 
calculated  its  costs,  determined  its 
prices,  sold  its  petroleum  products,  and  . 
operated  in  all  other  respects  in 
accordance  with  the  federal  petroleum 
price  and  allocation  regulations.  The 
DOE  and  Reidy  have  disagreed  in 
several  respects  concerning  the  proper 
application  of  the  federal  petroleum 
price  and  allocation  regulations  to 
Reidy's  activities  with  respect  to  the 
matters  covered  by  the  Consent  Order, 
and  each  has  asserted  its  belief  that  its 
respective  legal  and  factual  positions  en 
the  matters  resolved  by  this  Consent 
Order  are  meritorious.  These  positions 
were  emphasized  in  the  intensive 
review  and  exchange  of  information 
conducted  during  the  audit  and 
subsequent  settlement  negotiation 
process.  However,  in  order  to  avoid  the 
expense  of  protracted  and  complex 
litigation  and  the  disruption  of  its 
orderly  business  functions,  Reidy  has 
agreed  to  enter  into  this  Consent  Order. 
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The  DOE  believes  this  Consent  Order 
constitutes  a  satisfactory  resolution  of 
the  matters  covered  herein  and  is  in  the 
public  interest. 

IV.  Remedial  Provisions 

401.  In  full  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order 
and  in  lieu  of  all  other  remedies  which 
have  been  or  might  be  sought  by  the 
DOE  against  Reidy  for  such  matters 
under  10  CFR  205.1991  or  otherwise:  (a) 
Reidy  shall  pay  to  the  DOE  five  million 
two  hundred  thousand  dollars 
($5,200,000)  within  thirty  (30)  days  of  the 
effective  date  of  this  Consent  oiden  and 
(b)  Reidy  assigns  its  rights  to  DOE  and 
waives  whatever  rights  Reidy  has  to 
monies  currently  on  deposit  on  Reidy's 
behalf  resulting  from  its  participation  in 
OHA's  refund  proceeding  established 
under  Gulf  Oil  Corp.,  12  DOE  \  85,048 
(1984),  which  were  granted  in  Gulf  Oil 
Corp./Thos.  P.  Reidy.  Inc.  15  DOE 

1 85,154  (1988). 

402.  The  payment  pursuant  to 
paragraph  402  shall  be  by  certified  or 
cashier's  check  made  payable  to  the 
United  States  Department  of  Energy  and 
delivered  to  the  Office  of  the 
Comptroller,  Office  of  Washington 
Financial  Services,  Cash  Management 
Division,  P.O.  Box  50a  Germantowm, 
Maryland  20874-^50.  Concurrent  with 
the  settlement  payment,  Reidy  shall 
send  a  copy  of  the  payment  dieck  to: 
Jay  F.  Thompson,  Office  of  Management 

and  Information  Systems,  Economic 
Regulatory  Administration,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room 
5B-148,  RG-10.  Washington,  DC 
20585. 

403.  Payments  made  by  Reidy 
pursuant  to  paragraph  401(a)  of  this 
Consent  Order,  as  well  as  those  monies 
currently  on  deposit  as  described  in 
paragraph  401(b],  shall  be  distributed  by 
the  DOE  pursuant  to  the  special  refund 
procedures  prescribed  by  10  CFR  Part 
205,  Subpart  V. 

V.  Issues  Resolved 

501.  All  pending  and  potential  civil 
and  administrative  claims,  whether  or 
not  known,  demands,  liabihties,  causes 
of  action  or  other  proceedings  by  the 
DOE  against  Reidy  regarding  Reidy's 
compliance  with  and  obligations  under 
the  federal  petroleum  price  and 
allocation  regulations  during  the  period 
covered  by  this  Consent  Order,  whether 
or  not  heretofore  raised  by  an  issue 
letter.  Notice  of  Probable  Violation. 
Notice  of  Proposed  Disallowance. 
Proposed  Remedial  Order,  Remedial 
Order,  action  in  court  or  otherwise,  are 
resolved  and  extinguished  as  to  Reidy 
by  this  Consent  Older. 


502.  (a)  Except  as  otherwise  provided 
herein,  compliance  by  Reidy  with  this 
Consent  Order  shall  be  deemed  by  the 
DOE  to  constitute  full  compliance  for 
administrative  and  civil  purposes  with 
all  federal  petroleum  price  and 
allocation  regulations  for  matters 
covered  by  this  Consent  Order.  In 
consideration  for  performance  as 
required  under  this  Consent  Order  by 
Reidy,  the  DOE  hereby  releases  Reidy 
completely  and  for  all  purposes  horn  all 
administrative  and  civil  judicial  clauns, 
demands,  liabilities  or  causes  of  action, 
including  without  limitation  claims  for 
civil  penalties,  that  the  DOE  has 
asserted  or  might  otherwise  be  able  to 
assert  against  Reidy  before  or  after  the 
date  of  this  Consent  Order  for  alleged 
violations  of  the  federal  petroleum  price 
and  allocation  regulations  with  respect 
to  matters  covered  by  this  Consent 
Order.  The  DOE  will  not  initiate  or 
prosecute  any  such  administrative  or 
civil  judicial  matter  against  Reidy  or 
cause  or  refer  any  such  matter  to  be 
initiated  or  prosecuted,  nor  will  the  DOE 
or  its  successors  directly  or  indirectly 
aid  in  the  initiation  of  any  such 
administrative  or  civil  judicial  matter 
against  Reidy  or  participate  voluntarily 
in  the  prosecution  of  such  actions.  The 
DOE  will  not  assert  voluntarily  in  any 
administrative  or  civil  judicial 
proceeding  that  Reidy  has  violated  the 
federal  petroleum  price  and  allocation 
regulations  with  respect  to  the  matters 
covered  by  this  Consent  Order  or 
otherwise  take  any  action  with  respect 
to  Reidy  in  derogation  of  this  Consent 
Order.  However,  nothing  contained 
herein  shall  preclude  the  DOE  fit)m 
defending  the  validity  of  the  federal 
petroleum  price  and  allocation 
regulations. 

(b)  The  DOE  will  not  seek  or 
recommend  any  criminal  fines  or 
penalties  based  on  information  or 
evidence  presently  in  its  possession  for 
the  matters  covered  by  this  Consent 
Order,  provided,  however,  that  nothing 
in  this  Consent  Order  precludes  the 
DOE  from  (1)  seeking  or  recommending 
such  criminal  fines  or  penalties  if 
information  subsequently  coming  to  its 
attention  indicates,  either  by  itself  or  in 
combination  with  information  or 
evidence  presently  known  to  DOE,  that 
a  criminal  violation  may  have  occurred 
or  (2)  otherwise  complying  with  its 
obligations  under  law  with  regard  to 
forwarding  information  of  possible 
criminal  violations  of  law  to  appropriate 
authorities.  Nothing  contained  herein 
may  be  construed  as  a  bar,  estoppel  or 
defense  against  any  criminal  or  civil 
action  brought  by  any  agency  of  the 
United  States  other  than  the  DOE  under 
(i)  section  210  of  the  Economic 


Stabilization  Act  of  1970  or  (ii)  any 
statute  or  regulation  other  than  the 
federal  petroleum  price  and  allocation 
regulations.  Finally,  this  Consent  Order 
does  not  prejudice  the  rights  of  any  third 
party  or  Reidy  in  any  private  action, 
including  an  action  for  contribution  by 
or  against  Reidy. 

(c)  Reidy  releases  the  DOE  completely 
and  for  all  purposes  from  all 
administrative  and  civil  judicial  claims, 
habilities,  or  causes  of  action  that  Reidy 
has  asserted  or  may  otherwise  be  able 
to  assert  against  the  DOE  relating  to  the 
DOE'S  administration  of  the  federal 
petroleum  price  and  allocation 
regulations.  This  release,  however,  does 
not  preclude  Reidy  from  asserting  any 
factual  or  legal  position  or  argument  as 
a  defense  to  any  action,  claim,  or 
proceeding  brought  by  the  DOE.  the 
United  States,  or  any  agency  of  the 
United  States.  Nor  does  it  preclude 
Reidy  from  asserting  a  defense, 
counterclaim  or  offset  to  any  action, 
claim  or  proceeding  brought  by  any 
other  person. 

(d)  Reidy  hereby  releases  any  and  all 
claims  that  Reidy  may  have  for  refunds 
pursuant  to  any  special  refund 
procedures  implemented  pursuant  to  10 
CFR  Part  205,  Subpart  V.  Such 
proceedings  include,  but  are  not  limited 
to,  those  proceedings  implemented  for 
the  purpose  of  distributing  consent  order 
funds  received  irom  Gulf  Oil 
Corporation,  Exxon  Corporation  and 
Texaco  Inc,  as  well  as  refund 
proceedings  implemented  to  distribute 
remedial  order  proceeds  or  other  funds 
held  or  to  be  held  by  DOE  for 
distribution  to  purchasers  of  refined 
petroleum  products  or  crude  oil. 

503.  (a)  Within  fifteen  (15)  days  after 
the  Effective  Date  of  this  Consent  Order, 
Reidy  and  the  DOE  will  file  or  cause  to 
be  filed  appropriate  pleadings  and  will 
take  all  other  steps  necessary  to 
withdraw  all  claims  and  dismiss  with 
prejudice  all  proceedings  covered  by 
this  Consent  Order  then  pending  before 
the  DOE's  Office  of  Hearings  and 
Appeals  or  the  Federal  Energy 
Regulatory  Commission,  and  to  dismiss 
with  prejudice  any  court  proceeding 
then  pending  or  subsequently  filed 
involving  an  appeal  from  or  seeking 
review  of  a  decision  by  the  OHA  or  the 
FERC  in  any  such  proceeding. 

(b)  Within  ten  (10)  days  of  the 
effective  date  of  this  Consent  Order,  the 
DOE  shall  request  the  Department  of 
Justice  to  withdraw  formally  its  letters 
sent  in  August  1988  to  Reidy  relating  to 
Reidy's  compliance  with  the  regulations 
during  the  period  of  price  controls. 

504.  Execution  of  this  Consent  Order 
constitutes  neither  an  admission  by 
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Reidy  nor  a  finding  by  the  DOE  of  any 
violation  by  Reidy  of  any  statute  or 
regulation.  The  DOE  has  determined 
that  it  is  not  appropriate  to  seek  to 
impHise  civil  penalties  for  the  niatters 
covered  by  this  Consent  Order,  and  the 
DOE  wiQ  not  seek  any  such  civil 
penalties.  None  of  the  payments  or 
expenditures  made  by  Reidy  pursuant  to 
this  Consent  Order  are  to  be  considered 
for  any  purpose  as  penalties,  fines,  or 
forfeitures  or  as  settlement  of  any 
potential  liability  for  penalties,  fines  or 
forfeitures. 

505.  Notwithstanding  any  other 
provision  herein,  with  respect  to  the 
matters  covered  by  this  Consent  Order, 
the  DOE  reserves  the  right  to  initiate  an 
enforcement  proceeding  or  to  seek 
appropriate  penahies  for  any  newly 
discovered  regulatory  violations 
committed  by  Reidy,  but  only  if  Reidy 
has  concealed  facts  relating  to  such 
violations.  The  DOE  also  reserves  the 
right  to  seek  appropriate  jodidal 
remedies,  other  than  full  rescission  of 
this  Consent  Order,  for  any 
misrepresentation  of  fact  material  to  this 
Consent  Order  during  the  course  of  the 
audit  or  the  negotiations  that  preceded 
this  Consent  Order  or  upon  discovery  of 
infomiation  that  is  materially 
inconsistent  with  the  information  which 
has  been  furnished  by  Reidy  upon  which 
this  agreement  is  based. 

VI.  Recordkeeping.  Reporting  and 
Confidentiality 

601.  Reidy  shall  maintain  svch  records 
as  are  necessary  to  demonstrate 
compliance  with  the  terms  of  this 
Consent  Order.  To  assist  DC^  in  the 
distribution  of  the  monies  paid  pursuant 
to  this  Consent  Order;  Reidy  shall  also 
retain  sales  volume  data  and  customers' 
names  and  addresses  regarding  its  sales 
of  crude  oil  and  refined  petroleum 
products  for  the  transactions  covered  by 
this  Consent  Order  until  thirty  (30)  days 
after  final  distributioa  by  DOE  of  such 
monies.  If  requested,  Reidy  shall  make 
such  information  available  to  DOE 
Except  as  otherwise  provided  in  this 
paragraph,  upon  timely  payment  to  DOE 
of  the  amount  required  to  be  paid  under 
paragraph  402  of  this  Consent  Order. 
Reidy  is  relieved  of  its  obligation  to 
comply  with  the  recordkeeping 
requirements  of  the  federal  petroleum 
price  and  allocation  regulations  relating 
to  the  matters  settled  by  this  Consent 
Order. 

602.  Except  for  formal  request  for 
information  regarding  other  firms 
subject  to  the  DOE'S  information 
gathering  and  reporting  authority.  Reidy 
will  not  be  subject  ta  any  audit  requests, 
report  orders,  subpoenas,  or  other 
administrative  discovery  by  DOE 


relating  to  Reidy's  compliance  with  the 
federal  f>etroleum  price  and  allocation 
regulations  relating  to  the  matters 
settled  by  this  Cogent  Order. 

603.  The  DOE  will  treat  sensitive 
conunercial  and  financial  information 
provided  by  Reidy  {>ur8uant  to 
negotiations  which  were  conducted  with 
respect  to  this  Consent  Order  or 
obtained  by  the  DOE  in  its  audit  of 
Reidy  and  related  to  matters  covered  by 
this  Consent  Order  as  confidential  and 
proprietary  and  will  not  disclose  such 
information  unless  required  to  do  so  by 
law.  including  a  request  by  a  duly 
authorized  committee  or  subcommittee 
of  Congress.  If  a  request  or  demand  for 
release  of  any  such  informatioa  is  made 
pursuant  to  law,  the  DOE  will  claim  any 
privflege  or  exemption  reasonably 
available  to  it  Vm  DOE  will  provide 
Reidy  with  ten  (10)  days  actual  notice,  if 
possible,  of  any  pending  disclosure  of 
such  information,  unless  prohibited  or 
precluded  from  doing  so  by  law  or 
request  of  Congress.  The  DOE  will 
retain  the  audit  information  which  it  has 
acquired  during  its  review  of  Reidy's 
compliance  wiUi  the  federal  petroleum 
price  and  allocation  regulations  in 
accwdance  with  the  DOE's  established 
records  retention  procedures. 
Notwithstanding  the  otherwise 
confidential  treatment  afforded  such 
information  by  the  terms  of  this  Qmsent 
Order,  the  DOE  will  make  such 
information  available  to  the  Department 
of  Justice  ("DO)")  in  response  to  a 
request  pursuant  to  the  DO]'s  statutory 
authority  by  a  duly  authorized 
representative  of  the  DO).  If  requested 
by  the  DO),  the  DOE  shall  not  disclose 
that  such  a  request  has  been  made. 
Nothing  in  this  paragraph  shall  be 
deemed  to  waive  or  prejudice  any  right 
Reidy  may  have  independent  of  this 
Consent  Order  regarding  the  disclosure 
of  sensitive  commercial  and  financial 
information. 

VU.  Contractual  Undertaking 

701.  It  is  the  understanding  and 
express  intention  of  Reidy  and  the  DOE 
that  this  Consent  Order  constitutes  a 
legally  enforceable  contractual 
undertaking  that  is  binding  on  the 
parties  and  their  successors  and  assigns. 
Notwithstanding  any  other  provision 
herein.  Reidy  (arid  its  successors  and 
assigns)  and  the  DOE  each  reserves  the 
right  to  institute  a  civil  action  in  an 
appropriate  United  States  district  court 
if  necessary,  to  secure  enforcement  of 
the  terms  of  this  Consent  Order,  and  the 
DOE  also  reserves  the  right  to  seek 
appropriate  penalties  and  interest  for 
any  failure  to  comply  with  the  terms  of 
this  Consent  Order.  The  DOE  will 
undertake  the  defense  of  the  Consent 


Order,  as  made  effective,  in  response  to 
any  litigation  challenging  the  Consent 
Order's  validity  in  wriidch  the  DOE  is 
named  a  party.  Reidy  agrees  to 
cooperate  with  the  DOE  in  the  defense 
of  any  such  challenge. 

Vin.  Final  Order 

801.  Upon  becoming  effective,  this 
Consent  Order  shall  be  a  final  order  of 
DOE  having  the  same  force  and  effect  as 
a  remedial  order  issued  pursuant  to 
Section  503  of  the  DOE  Act,  42  U.S.C. 
7193,  and  10  CFR  205.19%.  Reidy  hereby 
waives  its  right  to  administrative  or 
judicial  review  of  this  Order,  but  Reidy 
reserves  the  right  to  participate  in  any 
such  review  initiated  by  a  third  party. 

IX.  Effective  Date 

901.  This  Consent  Order  shall  become 
effective  as  a  final  order  of  the  DOE 
upon  notice  to  that  effect  being 
published  in  the  Federal  Register.  Prior 
to  that  date,  the  DOE  will  pubUsh  notice 
in  the  Federal  Register  that  it  proposes 
to  make  this  Consent  Order  final  and.  in 
that  notice,  will  provide  not  less  than 
thirty  (30)  days  for  members  of  the 
public  to  submit  written  comments.  The 
DOE  will  consider  all  written  comments 
to  determine  whether  to  adopt  the 
Consent  Order  as  a  final  order,  to 
withdraw  agreement  to  the  Consent 
Order,  or  to  attempt  to  renegotiate  the 
terms  of  the  Consent  Order. 

902.  Until  the  Effective  Date,  tiie  DOE 
reserves  the  right  to  withdraw  consent 
to  this  Consent  Order  by  written  notice 
to  Reidy,  in  which  event  this  Consent 
Order  shall  be  null  and  void.  If  this 
Consent  Order  is  not  made  effective  on 
or  before  the  one  hundred  fiftieth  (150th) 
day  following  execution  by  Reidy,  Reidy 
may,  at  any  time  thereafter  until  the 
Effective  Date,  withdraw  its  agreement 
to  this  Consent  Order  by  written  notice 
to  the  DOE,  in  which  event  this  Consent 
Order  shall  be  null  and  void. 

L  the  undersigned,  a  duly  autliorized 
representative  of  Reidy,  hereby  agree  to  and 
accept  on  behalf  of  Reidy  the  foregoing 
Consent  Order. 
Thomas  P.  Reidy, 

President  and  Chief  Executive  Officer, 
Rawada  Oil  &  Gas  Corporation. 

Dated:  December  27, 1988. 

I,  the  undersigned,  a  duly  authorized 
representative  of  DOE,  hereby  agree  to  and 
accept  on  behalf  of  the  DOE  Uie  foregoing 
Consent  Order. 
Milton  C.  Lorenz, 

Chief  Counsel  Economic  Regulatory 
Administration. 

Dated:  January  13, 198B.       • 
[FR  Doc  ae-2S01  Filed  2-1-80;  SriSam] 
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Federal  Energy  Regulatory 
Commission 

[OocfcSt  NOS.  Em»-1S4-000  •!  SL) 

Missisaippi  Power  &  Ught  Ca  et  aL; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

January  30, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Mississipiri  Power  ft  light  Company 

[Docket  No.  ER89-154-000J 

Take  notice  that  Mississippi  Power  & 
Light  Company  (MP&L),  on  December 
28. 1988,  tendered  for  filing  an  extension 
of  a  letter  agreement  for  sale  of 
transmission  service  to  Cajun  Electric 
Power  Cooperative,  Inc. 

MP&L  requests  an  effective  date  of 
January  1, 1989.  for  the  extension  of  the 
letter  agreement  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  February  13, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Southwestern  Electric  Company 

[Docket  No.  ER89-16&-000) 
January  30, 1989. 

Take  notice  that  on  December  30, 
1988,  Southwestern  Electric  Power 
Company  (SWEPCO)  tendered  for  filing 
an  amendment  (Amendment),  dated 
December  5, 1988,  to  a  letter  agreement 
dated  November  17, 1987,  between 
SWEPCO  and  City  Utilities  of 
Springfield.  Missouri  (Springfield).  The 
Amendment  provides  for  the  continued 
exchange  of  replacement  energy 
between  SWEPCO  and  Springfield 
beyond  the  original  December  31, 1988 
termination  date. 

SWEPCO  requests  an  effective  date  of 
)anuary  1. 1989  to  assure  that  there  is  no 
break  in  service  to  Springfield  and. 
accordingly,  requests  waiver  of  the 
Conunission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Springfield,  the  Arkansas  Public  Service 
Conunission.  the  Louisiana  Public 
Service  Commission,  the  Missouri  Public 
Service  Commission  and  the  Public 
UtiUty  Commission  of  Texas. 

Comment  date:  February  31, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragra|riis 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et  NE^  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-2474  Filed  2-1-89;  8:45  am] 
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Transwestem  Pipeline  Co.  et  aL; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transwestem  Pipeline  Company 

(Docket  Na  CP8&-6e6-000] 
January  26, 1989. 

Take  notice  that  on  January  25, 1989, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street  P.O. 
Box  1188,  Houston.  Texas  77251-1188, 
filed  in  Docket  No.  CP  89-696-000  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157 J»5)  for 
authorization  to  provide  a 
transportation  service  for  Chevron 
U.S.A.,  Inc.  (Chevron),  a  producer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-133-000,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Transwestem  states  that  pursuant  to 
a  transportation  agreement  dated 
October  24, 1988,  under  its  Rate 
Schedule  ITS-1,  it  proposes  to  transiMrt 
for  Chevron  up  to  150,000  MMBtu  per 
day  equivalent  of  natural  gas. 
Transwestem  states  that  it  would 
receive  the  gas  at  existing  receipt  points 
in  New  Mexico,  Texas  and  Oklahoma, 
and  that  it  would  transport  and  deliver 
the  gas  in  Califomia,  New  Mexico, 
Oklahoma  and  Texas. 

Transwestem  advises  that  service 
under  {  284.223(a)  commenced 
November  1, 1M8.  as  reported  in  Docket 
No.  ST89-1865  (filed  January  23, 1989). 
Transwestem  further  advises  that  it 
would  transport  112,500  MMBtu  on  an 
average  day  and  54,750,000  MMBtu 
annually. 


Comment  date:  March  13, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP89-«39-000l 
January  27, 1989. 

Take  notice  that  on  January  17, 1989. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  BE.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP89-639-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  firm  natural  gas 
sales  service  to  Virginia  Natural  Gas, 
Inc.  (Virginia  Natural),  a  new  wholesale 
customer,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Columbia  proposes  to 
initiate  firm  natural  gas  sales  service  to 
Virginia  Natural  of  5,000  dekatherm  per 
day  of  contract  demand  under 
Columbia's  contract  demand  service 
rate  schedule,  commencing  December  1, 
1989.  The  seasonal  entitiement 
associated  with  such  service  would  be 
1,095,000  dekatherm  per  year. 

It  is  alleged  that  Columbia  would 
deliver  such  natural  gas  to 
Conunonwealth  Gas  Pipeline 
Corporation  (Commonwealth)  for  the 
account  of  Virginia  Natural,  at  an 
existing  intercoimection  between 
Colimibia  and  Conunonwealth  at 
Bickers.  Virginia.  Commonwealth  would 
transport  such  natural  gas  for  Virginia 
Gas  to  existing  points  of  delivery 
between  Commonwealth  and  Virginia 
Gas. 

It  is  claimed  that  no  additional 
facilities  are  required  by  Columbia  in 
order  to  render  the  proposed  service. 
Columbia  has  been  advised  by 
Commonwealth  and  Virginia  Gas  that 
no  new  or  additional  facilities  would  be 
constructed  to  effectuate  the  proposed 
service. 

Columbia  estimates  that  the  non-gas 
revenues  associated  with  proposed 
service  to  be  $614,960  aimually. 

Comment  date:  February  17, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Oonunonwealth  Gas  Pipeline 
Corporation 

[Docket  No.  CP89-e57-O0Oj  i 

January  27, 1989.  ' 

Take  notice  that  on  January  17, 1989, 
Commonwealth  Gas  Pipeline 
Corporation  (Commonwealth),  800 
Moorefield  Park,  Richmond.  Virginia 
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23236,  filed  in  Docks!  No.  CPBO-«57-000 
an  applicattoo  pnnaant  to  1 2M.22<  of 
the  CommiMion't  flmgiilitfaan  for  • 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  the 
transportation  of  natural  gas.  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  pvbUc 
inspection. 

It  is  stated  that  Commonwealth  agrees 
to  comply  with  the  conditions  set  forth 
in  i  284.222(e)  and  understands  that  any 
transactien  authorixed  under  a  blanket 
certificate  shall  be  t«b|ect  to  the  same 
rates  and  charges,  terms,  conditions  and 
reporting  requirements  that  would  apply 
if  the  transactions  were  authorized  for 
an  intrastate  pipeline  by  subparts  C  D 
and  E  of  Part  284  of  the  Commission's 
Regulations. 

Coaunent  date:  February  17, 1968,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Soolkn  Natuial  Cm  Coaspany 

(Dodiet  No.  CP8B-7T»-0Q0] 
January  27, 1980. 

Take  notice  that  on  January  25, 1988, 
Southern  Natoral  Gas  Company 
(Southern)  filed  in  Docket  Na  CP8»- 
700-000  a  request  pursuant  to  S|  157.205 
and  284.223  of  the  Commission's 
Regulations  for  authorization  to  provide 
intemiptible  transportation  services  for 
Sonat  Marketing  Company  (Sonat).  a 
marketer,  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-316-000 
under  Section  7  of  the  Natural  Gas  Act 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspectioa. 

Southern  proposes  to  transport 
nat\iral  gas  for  Soaat  on  an  intemiptible 
basis  under  Southern's  Rate  Schedule 
IT.  Southern  states  that  it  would 
transport  up  to  4.200  MMBtu  of  natural 
gas  on  a  peak  day,  800  MMBtu  of  natiiral 
gas  on  an  average  day,  and  292,000 
MMBtu  of  natural  gas  on  an  annual 
basis.  Southern  asserts  that  no  new 
facilities  are  required  to  implement  the 
proposed  transportation  service. 

Southern  states  that  it  commenced  the 
transportation  service  pursuant  to  the 
120-day  self-implementing  provision  of 
I  284.223(a)(1)  of  the  Commission's 
Regulations  on  December  1, 1968.  as 
reported  in  Docket  No.  ST8e-1542. 

Comment  date:  March  13, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Williams  Natural  Gas  Coaapany 

Docket  No.  CP8»-e70-000| 
Januaiy  Z7. 1989. 

Take  notice  that  on  )anuary  19, 1980, 
Williams  Natural  Gas  Company 
(Williams).  P.a  Box  3288.  Tulsa. 


OUahoma  74181.  filed  in  Docket  No. 
CP89-e70-00a  a  request  pursuant  to 
8  S157  JOS  and  284.223  of  die 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issaed  in  Docket  No.  CP86- 
631-0081  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Union  Pacific 
Resources  Company  (Union  Pacific),  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williams  proposes  to  transport  up  to  a 
maximum  of  15,000  MMBtu  of  natural 
gas  per  day  for  Union  Pacific  from 
various  receipt  points  in  Wyoming  to 
various  delivery  points  on  Williams* 
pipeline  system  in  Kansas.  Williams 
anticipates  transporting  up  to  15,000 
MMBtu  on  a  peak  day  and  average  day, 
and  up  to  S.475,000  MMBtu  annually  for 
Union  Pacifia  Williams  explains  that 
service  commenced  December  1, 1988 
under  Section  284.223(a)  of  the 
Commisawn's  Regulations,  as  reported 
in  Docket  No.  ST80-1654-000. 

Comment  date:  March  13, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

rnlinnWn  Gas  Transmisaion  OirpoeatiaB 

[Docket  No.  C3raB-«30-OO(H 
Janaary  27, 1909. 

Take  notice  that  on  January  17, 198SL 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  2S314.  filed  in  Docket  No. 
CP89-63&-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  facilities  to  reader  firm 
sales  service  to  North  Carolina  Natural 
Gas  Corporation  (NCN),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Columbia  would 
provide  firm  natural  gas  sales  service  to 
NCN  of  25.000  dekatherms  per  day  of 
contract  demand  under  its  contract 
demand  service  rate  schedule  with  a 
seasonal  entitlement  of  5,475,000 
dekatherm  per  year  commencing  on 
December  1, 1989.  To  provide  such 
service  for  NCN,  Columbia  proposes  to 
construct  and  operate  the  following 
facilities. 

(1)  7.5  miles  of  18-inch  pipeline 
extending  from  a  proposed 
interconnection  with  Commonwealth 
Gas  Pipeline  Corporation 
(Commonwealth)  in  Greensville  County, 
Virginia  to  a  proposed  interconnection 
with  NCN  in  Northampton  County, 
North  Carolina: 


(2)  Three  400  horsepower  compressor 
units  at  the  new  Pleasant  Hill 
Compressor  station  in  Northampton 
County; 

(3)  Measuring  and  regulating  station 
facibtiea  in  Northampton  County;  and 

(4)  Initiate  compression  service  for 
NCN. 

It  is  asserted  that  Columbia  would 
deliver  its  sales  quantities  to 
Commonwealth  at  an  existing 
interconnection  of  the  facilities  of 
Columbia  and  Commonwealth  located 
at  Bickers  in  Greene  County,  Virginia  for 
transportation  under  section  284.224  of 
the  Commission's  Regulations  and 
redelivery  to  Columbia  at  a  proposed 
interconnection  of  Commonwealth's 
facilities  and  the  subject  facilities.  It  is 
alleged  that  Commonwealth  is  a 
Hinshaw  pipeline  subject  to  the 
jurisdiction  of  the  Vii^ginia  Corporation 
Commission.  The  7.5  miles  of  16-inch 
pipeline  proposed  by  Columbia  would 
extend  from  Commonwealth's  system  in 
Virginia  to  NCN's  facilities  in  North 
Carolina.  Columbia  would  debver  its 
sales  quantities  to  NCN  at  the  outlet 
side  of  the  metering  and  regulating 
facilities  to  be  installed  at  the 
interconnection. 

It  is  claimed  that  in  recent  yeare,  NCN 
has  experienced  substantial  load  growth 
in  its  market  areas.  NCN  is  served  only 
by  Transcontinental  Gas  Pipe  Line 
Coiporatioo  (Transco).  It  is  asserted  that 
Transco  is  the  only  interstate  gas 
pipeline  currently  serving  North 
Carolina  distribution  companies.  NCN 
must  rely  upon  Transco  for  all  of  NCN's 
natural  gas  service,  be  it  for  sales 
service  or  transportation  service.  It  is 
alleged  that  the  North  Carolina  Pubhc 
Service  Commission  is  encouraging  the 
local  distribution  companies  subject  to 
its  jurisdiction  to  acquire  natural  gas 
supplies  from  alternative  interstate  gas 
pipelines  in  order  to  provide 
diversification  of  gas  supples  for  the 
state  of  North  Carolina. 

The  proposed  facilities  are  estimated 
to  cost  $7J41,00a  including  the 
Commission's  filing  fees.  Columbia 
states  that  it  would  finance  the 
construction  of  the  proposed  facilities 
with  funds  generated  from  internal 
sources.  Columbia  estimates  that  the 
non-gas  revenues  associated  with  its 
proposal  would  be  approximately  $3. 
248.048  and  the  cost  of  service 
associated  is  approximately  $2,184,133 
resulting  in  the  non-gas  revenues 
exceeding  the  cost  of  service  by 
approximately  $1,063,915. 

Comment  date:  February  17, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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Panhandle  Eastern  npe  Una  Company 

Docket  J^o.  CP89-S98-0001 
January  30, 1969. 

Take  notice  that  on  Januuary  12, 1980, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas,  77251,  filed  in  Docket  No.  CP89- 
598-000,  an  application  pursuant  to 
Section  7(b]  of  the  Natural  Gas  Act  for 
permission  and  approval  to  partially 
abandon  sales  service  to  Southeastern 
Michigan  Gas  Company  (SEMCO),  an 
existing  jurisdictional  sales  customer,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  states  that  SEMCO  has 
elected  under  §  284.10  of  the 
Commission's  Regulation's  to  convert  a 
portion  of  its  daily  Contract  Demand 
(CD)  to  firm  transportation  effective  as 
of  November  1, 19e&  Panhandle 
explains  that  the  firm  transportation 
would  be  rendered  under  the  terms  and 
conditions  of  its  Rate  Schedule  PT-Firm. 

The  proposed  abandonment,  it  is  said, 
would  reduce  the  annualized  total  CD 
from  14.251,455  Mcf  to  13,333d.845  Mcf. 

Comment  date:  February  21. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Southern  Natural  Gas  Company 

Docket  No.  CP89-69&-000J 
January  3a  1988. 

Take  notice  that  on  January  25, 1989, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35302,  filed  n  docket  No. 
CP89-698-000  a  request  pursuant  to 
S  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Conmiission  and  open  to  public 
inspection. 

Southern  proposes  to  transport 
natural  gas  for  Chevron  U.SA.,  Inc. 
(Chevron)  pursuant  to  Rate  Schedule  IT. 
Southern  explains  that  service 
commenced  December  1, 1988,  under 
Section  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3228.  Southern  explains  that  the 
peak  day  quantity  would  be  35,000 
MMBtu,  the  average  daily  quantity 
would  be  30,000  MMBtu.  and  that  the 
annual  quantity  would  be  ia950,000 
MMBtu.  Southern  explains  that  it  would 
receive  natural  gas  for  Chevron's 
accoimt  at  receipt  points  in  Eugene 
Island  Blocks  64  and  74,  offshore 
Louisiana,  for  delivery  to  a  point  of 
interconnection  between  Southern  and 


United  Gas  Pipe  Line  Company  in 
Eugene  Island  Block  51,  offshore 
Louisiana. 

Comment  date:  March  16, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

9.  Algcmquin  Gas  Transnrission 
Company 

[Docket  No.  CP89-05e-O0O) 
January  30. 1989. 

Take  notice  that  on  January  17, 1989, 
Algonquin  Gas  Transmission  Company 
(Applicant),  P.O.  Box  2521,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP8»- 
656-000  an  appUcation  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  a  new  firm 
transportation  service  to  an  existing 
resale  customer  and  the  construction 
and  operation  of  facilities  to  implement 
the  services,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  requests  authorization  to 
initiate  a  firm  transportation  service  for 
Providence  Gas  Company  (Providence) 
of  21,063  MMbtu  per  day  under 
Applicant's  proposed  Rate  Schedule 
AFT-3.  In  order  to  implement  the 
proposed  service.  Applicant  proposes  to 
construct  (1)  2.0  miles  of  36-inch  pipeline 
loop  in  Mansfield  and  Chaplin, 
Connecticut,  (2)  1.6  miles  of  24-inch 
pipeline  loop  on  its  existing  G-12 
System  in  East  Providence,  Rhode 
Island,  (3)  2.1  miles  of  16-inch  pipeline 
loop  on  its  existing  G-3  System  near 
New  Bedford.  Massachusetts,  (4)  3.8 
miles  of  new  12-inch  pipeline  lateral 
from  its  G-1  System  to  the  new  North 
Portsmouth,  Rhode  Island  meter  station 
on  Aquidneck  Island  and  (5)  a  new 
meter  station  on  Aquidneck  Island 
which  would  be  designated  as  the  North 
Portsmouth  Meter  Station.  Applicant 
estimates  the  cost  to  construct  the 
proposed  facilities  to  be  $17,677,000. 
Applicant  proposes  to  finance  the 
construction  costs  with  bank  financing 
equal  to  75  percent  of  the  total  costs  and 
equity  contributions  equal  to  25  percent 
of  the  total  costs. 

Applicant  states  that  it  would  receive 
the  quantities  of  natiu-al  gas  on  behalf  of 
Providence  at  a  proposed  point  of 
interconnection  with  Columbia  Gas 
Transmission  Company  (Columbia)  in 
Morris  County,  New  Jersey.  Applicant 
states  that  Columbia  has  requested  the 
proposed  interconnection  in  the  pending 
Docket  No.  CP88-163-000  currently  on 
file  with  the  Commission.'  From  this 


point  of  receipt  Applicant  would 
transport  and  deliver  the  quantities  of 
natural  gas  to  Providence  at  either  the 
existing  Dey  Street  East  Providence 
Meter  Station  or  at  the  proposed  new 
meter  station  in  North  Portsmouth. 
Rhode  Island:  it  is  stated.  It  is  further 
explained  that  the  transportation  would 
be  implemented  in  two  phases.  The  firet 
phase  of  10.000  MMBtu  would 
commence  on  November  1, 1969  with 
deliveries  at  the  existing  Dey  Street 
Meter  Station  and  the  second  phase  of 
11,063  MMBtu  to  the  proposed  North 
Portsmount  Meter  Station. 

Since  the  proposed  firm  transportation 
service  under  Rate  Schedule  AFT-3 
requires  the  construction  of  facilities. 
Applicant  states  that  it  would  design  a 
firm  demand  charge  to  recover  its 
investment  in  the  proposed  facilities  and 
the  aimual  cost  of  operating  the 
proposed  facilities  on  an  incremental 
basis.  Applicant  explains  that  it  will  file 
an  initial  rate  after  the  proposed 
facilities  are  constructed  and  actual 
costs  are  determined.  No  term  for  the 
requested  Rate  Schedule  AFT-3  service 
was  proposed  by  Apphcant 

Comment  dote:  February  21. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Cfrfumbia  Gas  Transmission 
Corporation 

[Docket  Nos.  CP88-129-003  and  CPe»-163- 
OOIJ 

January  dO,  1989 

Take  notice  that  on  January  13. 1989. 
Columbia  Gas  transmission  Corporation 
(Applicant),  1700  MacCorkle  Avenue, 
S£.,  Charieston,  West  Virginia  25314. 
filed  in  Docket  Nos.  CP88-129-003  and 
CP88-163-001  an  amendment  to  its 
pending  applications  filed  in  Docket 
Nos.  CP88-12»-000.  CP88-129-001. 
CP88-12^-002  and  CP88-163-000 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  to  permit  it  to  construct  and 
operate  a  20-inch  pipeline  and 
appurtenant  facilities  in  lieu  of  the  16- 
inch  pipeline  previously  proposed  and  to 
provide  firm  services  to  three  customers 
all  as  more  fully  set  forth  in  the 
amendment  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  Docket  Nos.  CP88-12&-00a  CP88- 
129-001,  CP88-129-002  and  CP88-163- 
000,  Applicant  requested  authorization 


■  Coluabia  i*  FequMting  authority  in  Docket  Na 
CM8-163-000  to  provide  50000  MMBtu  per  day  of 
firm  tervice  to  (hovidenoe.  By  thi*  applicetkm. 


Applicant  seek*  to  render  up  to  21 JHS  MMBtu  of 
firm  service  on  tiebalf  of  Providence,  la  onler  to 
enable  Providence  to  receive  the  full  SOlOao  MMBtu 
per  day,  Applicant  states  that  Providence  has 
requested  to  convert  28.937  MMBte  per  day  of  its 
existing  entitlements  under  Appiicant't  Rate 
Schedule  WS-1  to  firm  transportation  service. 
Apphcant  explains  that  it  would  make  a  aubsequenl 
filing  to  implement  such  conversion  in  the  future. 


5272 


Federal  Regbter  /  Vol.  54.  No.  21  /  Thursday.  February  2.  198Q  /  Notices 


to  initiate  firm  sales  services  to  New 
]ersey  Natural  Gas  Company  (N}N)  of 
up  to  10,000  dekathemis  (dt]  per  day  and 
to  Providence  Gas  Company 
(Providence)  of  up  to  10,000  dt  per  day 
both  to  be  implemented  under 
Applicant's  Rate  Schedule  COS.  Therein 
Applicant  stated  that  Elizabethtown  Gas 
Company  (Elizabethtown)  had 
requested  Arm  natural  gas 
transportation  service  under  Applicant's 
Rate  Schedule  FTS  of  up  to  20,000  dt  per 
day  and  an  intemiptible  transportation 
service  under  Rate  Schedule  ITS  of  up  to 
2,200  Mdt  annually.  In  addition, 
Applicant  stated  that  Providence  had 
requested  a  firm  natural  gas 
transportation  service  under  Rate 
Schedule  FTS  of  up  to  40.000  dt  per  day. 
Applicant  noted  that  all  the 
transportation  services  would  be  self- 
implemented  under  its  Order  Nos.  436 
and  500  blanket  transportation 
certificate.  In  order  to  provide  the 
requested  services.  Applicant  proposed 
to  extend  its  main  transmission  system 
from  a  point  located  near  Hellertown, 
Northampton  County,  Pennsylvania,  to 
Morris  County,  New  Jersey  where  it 
would  interconnect  with  the  facilities  of 
Algonquin  Gas  Transmission  Company. 
The  proposed  extension  would  have 
consisted  of  the  construction  of 
approximately  57.5  miles  of  16-inch 
pipeline  and  four  interconnecting 
measuring  facilities  at  a  total  estimated 
cost  of  $42,170,000. 

Applicant's  amehding  application, 
Docket  Nos.  CP88-12»-003  and  CP8S- 
162-001,  proposes  a  change  to  the  size  of 
the  pipeline  from  16- inch  line  to  a 
proposed  20-inch  pipeline.  Applicant 
alleges  the  increased  size  is  more 
efficient  in  terms  of  deliverability  and 
cost;  further  Applicant  alleges  that  the 
environmental  impact  of  constructing  a 
20-inch  is  similar  to  that  of  the 
installation  of  a  16-inch  pipeline. 
Applicant  estimates  that  the  total  cost  to 
construct  the  proposed  20-inch  pipeline 
is  $51,507,100,  an  increase  of 
approximately  $9.3  million  over  the 
previously  proposed  16-inch.  Applicant 
states  that  it  would  finance  the 
proposed  construction  of  facilities 
through  internally  generated  funds  or 
through  existing  credit  agreements. 

Comment  date:  February  21. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice.       ~-i 

11.  Dbtiigas  Corporation  Distrigas  of 
Massachusetts  Corporation. 

[Docket  No.  CP80-675-000| 
January  30, 1980. 

Take  notice  that  on  January  17, 1989, 
Distrigas  Corporation  (Distrigas),  950 


Winter  Street.  Waltham,  Massachusetts 
02254-9073  and  Distrigas  of 
Massachusetts  Corporation  (DOMAC), 
Two  OUver  Street.  Boston, 
Massachusetts  02109.  jointly  filed  an 
application  for  authority  to  abandon 
service,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Distrigas  seeks 
authority  to  abandon  its  sales  service  to 
DOMAC  undertaken  pursuant  to  the 
terms  of  Distrigas'  Special  Rate 
Schedule  No.  1  Distrigas  stated  that  new 
sales  authority  granted  Distrigas  by  the 
Commission's  December  16, 1988,  Order 
in  Docket  No.  CP88-587-000  makes 
Distrigas  Special  Rate  Schedule  No.  1  no 
longer  necessary.  Additionally,  Distrigas 
stated  that  no  further  sales  of  LNG 
under  Special  Rate  Schedule  No.  1  are 
contemplated. 

It  is  further  stated  the  DOMAC  seeks 
authority  to  abandon  the  services 
described  in  its  Rate  Schedules  GS-1, 
TS-1, 1-l  and  SS-1,  and  seeks  authority 
to  cancel  those  Rate  Schedules  and 
related  tariff  sheets  set  out  at  Exhibit  X 
to  its  Application.  DOMAC  stated  that 
those  services  authorized  by  the 
Commission's  December  16, 1988,  Order 
in  Docket  No.  CP88-587-O0a  DOMAC 
stated  that  the  old  services  are  no  longer 
utilized  and  that  DOMAC's  former 
customers  under  those  rate  schedules 
support  the  request  for  abandonment. 

It  is  alleged  that  Distrigas  and 
DOMAC  have  requested  expedited 
treatment  of  this  application  pursuant  to 
Rules  801  and  802  of  the  Commission's 
Rules  of  Practice  and  Procedure. 
Distrigas  and  DOMAC  have  waived  the 
intermediate  decision  procedure  and,  if 
their  request  for  shortened  procedure  is 
granted,  have  waived  the  right  to  oral 
hearing  and  the  right  to  file  exceptions 
to  the  decision  of  the  Commission. 

Comment  date:  February  21. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Panhandle  Eastern  Pipe  Una 
Company 

[Docket  No.  CP80-59&-OOOJ 

January  30. 1989. 

Take  notice  that  on  January  12. 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle],  P.O.  Box  1642,  Houston, 
Texas,  77251.  filed  in  Docket  No.  CP8&- 
596-000,  an  application  pursuant  to 
Section  7(b]  of  the  Natural  Gs  Act  for 
permission  and  approval  to  partially 
abandon  sales  service  to  Citizens  Gas 
Fuel  Company  (Citizens),  an  existing 
jurisdictional  sales  customer,  all  as  more 
fully  set  forth  in  the  application  which  is 


on  file  «vith  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  Citizens  has 
elected  under  Section  284.10  of  the 
Commission's  Regulations  to  convert  a 
portion  of  its  daily  Contract  Demand 
(CD)  to  firm  transportation  effective  as 
of  October  1, 1988.  Panhandle  explains 
that  the  firm  transportation  would  be 
rendered  under  the  terms  and  conditions 
of  its  Rate  Schedule  PT-Firm. 

The  proposed  abandonment,  it  is  said, 
would  reduce  the  annualized  total  CD 
from  4.398,810  Mcf  to  4,115,570  Mcf. 

Comment  date:  February  21. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
necessary  for  the  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
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Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  tested  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Loi>O.CulMll. 
Secretary. 

[PR  Doc.  2475  Filed  2-1-89*45  am) 
sttjjNO  cooc  srir-d-M 

[Oockat  No.  RP8»-S3-000] 

Canadian  Petroteum  AMOcMlon; 
PetMon  for  ExpedKMi  Oectaratory 
Order 

January  3a  1989. 

Take  notice  that  on  January  17. 1989. 
the  Canadian  Petroleum  Association 
(CPA)  filed  a  petition  for  a  declaratory 
order  interpreting  18  CFR  154.303(e)  of 
the  Commission's  Regulations  to 
determine  the  date  by  whidi  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes)  must  file  tariff  sheets 
establishing  new  base  tariff  rates  (BTRs) 
in  a  general  rate  case  pursuant  to 
section  4(e)  of  the  Natural  Gas  Act 

CPA  states  that  (keat  Lakes  filed 
revised  tariff  sheets  in  its  last  general 
rate  case  on  December  31, 1985  in 
Docket  No.  RP86-35-€0a  On  January  30. 
1986,  the  Commission  issued  an  order 
suspending  the  effectiveness  of  Great 
Lakes'  proposed  rates  until  July  1, 1986. 
Great  Lakes  Gas  Transmission  Co.,  34 
FERC 1 61.113  (1986).  CPA  states  that  in 
compliance  with  the  Commission's  order 
of  January  30, 1986,  Great  Lakes  filed 
revised  tariff  sheets  to  implement  the 
rate  determination  methodology  for 
certain  of  Great  Lakes'  Rate  Schedules. 
The  Commission,  on  April  2, 1986, 
accepted  Great  Lakes'  revised  tariff 
sheets,  to  become  effective  July  1, 1986. 
Great  Lakes  Gas  Transmission  Co.,  35 . 
FERC  1 61.013  (1986). 

On  July  15, 1986,  Great  Lakes  filed  a 
Stipulation  and  Agreement  (First 
Stipulation  and  Agreement)  in 
settlement  of  certain  issues,  reserving 
others  for  hearing.  On  May  5, 1987,  the 
Commission  issued  an  order  modifying 
and  approving  Great  Lakes'  First 
Stipulation  and  Agreement  Great  Lakes 
Gas  Transmission  Co.,  39  FERC  1 61,118. 
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reh'q.  den.  40  FERC  \  61,011  (1887).  CPA 
states  that  on  August  17, 1987,  however, 
Great  Lakes  filed  a  letter  advising  the 
Commission  that  it  would  not  accept  the 
First  Stipulation  and  Agreement  because 
of  a  modification  imposed  by  the 
Commission  concerning  the  effective 
date  of  any  changes  later  found 
appropriate  for  Great  Lakes'  minimum 
commodity  bill. 

On  December  14. 1987,  Great  Lakes 
filed  a  new  Stipulation  and  Agreement 
in  Settlement  of  Rate  Proceedings 
(Second  Stipulation  and  Agreement).' 
The  tariff  sheets  submitted  with  this 
agreement  had  an  effective  date  of 
August  1, 1987.  CPA  states  that  the 
Second  Stipulation  and  Agreement  is 
silent  on  the  issue  of  when  a  new  36- 
month  period  commences.  However,  it 
notes  that  Article  Xll  provides  that  the 
Agreement  shall  be  effective  as  of  July  1. 
1986,  and  "shall  terminate  on  the  date 
that  a  subsequent  base  tariff  rate  change 
filing  by  Great  Lakes  under  Section  4  of 
the  Natural  Gas  Act  is  made  effective  or 
on  the  effective  date  of  any  change  in 
Great  Lakes'  base  tariff  rates  resulting 
firom  a  rate  proceeding  subsequently 
instituted  by  the  Commission  with 
respect  to  Great  Lakes'  rates,  whichever 
shall  first  occur." 

CPA  states  that  Great  Lakes  alleges  it 
need  not  file  a  new  general  rate  case 
until  a  date  required  to  allow  new  rates 
to  become  effective  on  August  1. 1990. 
CPA  states  that  this  is  within  36  months 
bcm  the  effective  date  of  the  tariff 
sheets  submitted  with  the  Second 
Stipulation  and  Agreement  rather  than 
36  months  from  the  effective  date  of  the 
Second  Stipulation  and  Agreement  (July 
1. 1989). 

CPA  states  that  the  issue  presented  is 
when  must  Great  Lakes  file  its  next 
general  rate  case?  This  decision  requires 
interpretation  of  1 154.303(e)  of  the 
Commission's  regulations  which  states 
that  pipelines  electing  to  use  purchased 
gas  adjustment  provisions  must  file  their 
base  tariff  rates  and  supporting 
comprehensive,  updated  cost  studies  at 
least  every  three  years.  Specifically,  an 
interpretation  of  S  154.303(e)(ii)(C)(2)  is 
required,  to  determine  what  date 
triggers  the  36-month  filing  requirement 
for  Great  Lakes:  the  July  1, 1986  date 
when  its  rates  became  effective 
pursuant  to  the  Commission's 
suspension  order  or  the  August  1. 1987 
date  when  settlement  rates  took  effect? 

CPA  states  that  the  urgency  of 
interpreting  i  154.303(e)  is  best  revealed 
by  the  statistic  that  in  1987.  Great 


Lakes'  return  on  equity  approximated 
40.5  percent  and  that  die  magnitude  of 
Great  Lakes'  return  on  equity— ^when 
compared  to  the  FERC  authorized  return 
on  equity  of  15.5  percent  through  July  31, 
1987,  and  13.5  percent  for  the  balance  of 
the  settlement  is  prima  facie  evidence 
that  the  rates  generating  such  a  return 
do  not  comport  with  the  "just  and 
reasonable"  standard  of  the  Natwal  Gas 
Act 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1989)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  13. 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filmg  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LotoaCadwU. 
Secretary. 

[PR  Doc.  89-2478  Filed  2-1-88: 8:45  am) 
I  cooe  sn7<*i-ii 


'  The  Second  Stipulation  and  Agreement  wat 
approved  t>y  the  Commisiion  on  April  S,  1988.  Great 
Lake*  Gas  Tranamiuion  Co..  43  FESC 1  SI  J13 
(1968). 


(Docket  Na  RE84-2-e01] 

liavafli  Power  CfL:  AiniBi  effcai  tar 
Exemption 

January  3a  1989. 

Take  notice  that  Nevada  Power 
Company  filed  an  appUcation  on 
E)ecember  23, 1988  for  exemption  fiom 
requirements  of  Part  290  of  the  Federal 
Enei^gy  Regulatory  Commission's  (FERC) 
regulations  concerning  collection  and 
reporting  of  cost  of  service  information 
under  section  133  of  the  Public  Utility 
Regulatory  Policies  Act  (PURPA),  Order 
No.  48  (44FR5a887,  October  11, 1979). 
Exemption  is  sought  from  the 
requirement  to  file  on  or  prior  to  Jime  30, 
1990  and  biennially  thereafter, 
information  on  the  costs  of  providing 
electric  service  as  specified  in  Subparts 
B,  C  D,  and  E  of  Part  290. 

Copies  of  the  application  for 
exemption  are  on  file  with  FERC  and  are 
available  for  public  inspection.  FERCs 
regulations  require  that  said  utility  also 
apply  to  any  state  regulatory  authority 
having  jtuisdiction  over  it  to  have  the 
application  published  in  any  official 
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state  publication  in  which  electric  rate 
change  applications  are  usually  noticed, 
and  &at  the  utility  publish  a  summaiy  of 
the  application  in  newspapers  of  general 
circulation  in  the  affected  jurisdiction. 

Any  person  desiring  to  present  written 
views,  arguments,  or  other  conunents  on 
the  application  for  exemption  should  file 
such  information  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW,  Washington. 
DC  20428,  on  or  before  45  days  following 
the  date  this  notice  is  published  in  the 
Fedard  Ragistar.  Within  that  45  day 
period,  such  person  must  also  serve  a 
copy  of  such  comments  on:  Mr.  Connell 
Maraden.  Vice  President.  Rates  and 
Regulations,  8228  West  Sahara  Ave..  Las 
Vegas,  Nevada  89151. 
Lob  D.  CadwU. 
Secretary. 

[FR  Doc  W-2477  Filed  2-1-68: 8:45  am] 
■UJNQ  coot  9n7-9%-m 

[Dockat  Na  REM-67-002] 

Oktahome  Qae  ft  Electric  Co; 
AppOcatlon  for  Exemptton 

January  30, 1960. 

Take  notice  that  Oklahoma  Gas  ft 
Electric  Company  filed  an  application 
on  December  21, 1988  for  exemption 
from  requirements  of  Part  290  of  the 
Federal  Energy  Regulatory 
Commission's  [FERC]  regulations 
concerning  collection  and  reporting  of 
cost  of  service  information  under 
Section  133  of  the  Public  Utility 
Regulatory  Policies  Act  (PURPA),  Order 
No.  48  (44FR58687.  October  11, 1979). 
Exemption  is  sought  from  the 
requirement  to  file  on  or  prior  to  June  30, 
1990  and  biennially  thereafter, 
information  on  the  costs  of  providing 
electric  service  as  specified  in  Subparts 
B,  C,  D,  and  E  of  Part  29a 

Copies  of  the  application  for 
exemption  are  on  file  with  FERC  and  are 
available  for  public  inspection.  FERC's 
regulations  require  that  said  utiUty  also 
apply  to  any  state  regulatory  authority 
having  jurisdiction  over  it  to  have  the 
application  published  in  any  official 
state  publication  in  which  electric  rate 
change  applications  are  usually  noticed, 
and  that  the  utility  publish  a  summary  of 
the  application  in  newspapers  of  general 
circulation  in  the  affected  jurisdiction. 

Any  person  desiring  to  present  written 
views,  arguments,  or  other  comments  on 
the  application  for  exemption  should  file 
such  information  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NW,  Washington, 
IX:  20426.  on  or  before  45  days  following 
the  date  this  notice  is  published  in  the 
Federal  Ragistar.  Within  that  45  day 


period,  such  person  must  also  serve  a 
copy  of  such  conunents  on:  Mr.  William 
L  Wylie.  Manager  of  Rates  ft  Contracts. 
Oklahoma  Gas  ft  Electric  Company,  321 
North  Harvey,  P.O.  Box  321.  MC228. 
Oklahoma  City,  Oklahoma  73101. 
Lois  D.  CasheD. 
Secretary. 

(FR  Doc.  89-2478  Filed  2-1-69:  8:45  am] 
SHxata  COM  t7i7-oi-«i 


[Doacat  Na  EC8t-2-004] 

Utah  Power  ft  UgM  Co,  PadflCorp, 
PC/UPftL  Merging  Corp.;  Compliance 
Filing 

Issued  January  27, 1980. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Charies  G.  Stalon  and  Charles  A. 
Trabandt 

On  January  6. 1989.  Utah  Power  ft 
Light  Company,  PadfiCorp.  and  PC/ 
UPftL  Merging  Corporation  (collectively 
referred  to  as  Applicants)  made  a 
compliance  filing  pursuant  to  Opinion 
No.  3ia' 

In  Opinion  No.  318,  the  Commission 
conditionally  granted  approval  of  the 
merger  application  filed  by  the 
Applicants  pursuant  to  section  203  of  the 
Federal  Power  Act.  The  Commission 
stated  that  within  60  days  of  the 
issuance  of  Opinion  No.  318,  the 
Applicants  shall  make  their  compliance 
filing.'  We  further  stated  that  if  any 
requests  for  rehearing  were  pending  at 
the  expiration  of  the  eo-day  period,  the 
compliance  filing  shall  be  made  within 
15  days  of  the  date  the  Commission 
disposes  of  such  reque8t[8].* 

Although  the  Applicants  did  not  seek 
rehearing  of  opinion  No.  318.  various 
other  entities  have  requested  rehearing. 
Those  requests  are  now  pending  before 
the  Commission.  Since  we  intended  that 
a  compliance  filing  would  be  made  only 
after  requests  for  rehearing  had  been 
addressed,  we  will  take  no  action  on  the 
compliance  filing  until  we  have  disposed 
of  the  rehearing  requests.*  The 


'  Utah  Power  S  Light  Company.  PacifiCorp  and 
PC/UPSL  Merging  Corporation.  Opinion  No.  318, 45 
FERC  161.085(1968). 

>45  FERC  at  61.308. 

*Id 

*  The  Applicants  filed  an  offer  of  settlement  in 
this  proceeding  on  January  8, 1988.  Since  the  issues 
raised  in  the  offer  of  settlement  bear  upon  the  issues 
raised  in  the  requests  for  rehearing,  we  will  address 
the  offer  of  settlement  in  the  rehearing  order. 
Moreover,  the  offer  of  settlement  cannot  be 
addressed  in  this  order  since,  pursuant  to  the 
Commission's  Rule  of  Practice  and  Procedure, 
comments  and  reply  comments  on  the  offer  of 
settlement  are  not  due  until  January  M,  1980  and 
February  &  1980.  respectively.  18  CJ'.R.  1 385.802 
(1988). 


Applicants  will  have  15  days  from  the 
date  of  the  order  on  rehearing  to  amend 
or  refile  their  compliance  filing. 
Comments  will  be  due  30  days  from  the 
date  of  the  amended  or  refiled 
compliance  filing. 

In  Opinion  No.  318,  the  Commission 
also  stated  that  the  merged  company 
was  required  to  identify,  as  part  of  its 
compliance  filing,  that  portion  of  its  total 
transfer  capacity  that  could  be  used  for 
firm  deliveries  by  wheeling  customers  at 
particular  points  of  delivery.*  This 
capacity  was  designated  Remaining 
Existing  Capacity  (REC).«  The 
Applicants  announced  the  REC  in  their 
compliance  filing.''  They  requested  that 
the  90-day  period  for  utilities  seeking 
status  as  Qualifying  Entities*  in  the 
allocation  of  the  REC  begin  upon 
publication  of  notice  of  that 
announcement.  We  will  reject  that 
request.  As  discussed  above,  we  are 
requiring  that  the  Applicants  amend  or 
refile  their  compliance  filing.  Since  the 
designation  of  REC  is  part  of  that 
compliance  filing,  the  90-day  period  has 
not  begun.  Moreover,  it  will  not  begin 
until  the  Commission  issues  an  order 
setting  forth  when  it  will  begin. 

The  Commission  Orders 

(A)  The  Applicants  are  hereby 
directed  to  amend  or  refile  their 
compliance  filing  in  this  proceeding 
within  15  days  after  the  issuance  of  an 
order  disposing  of  the  pending  requests 
for  rehearing.  Comments  on  the 
amended  or  refiled  compliance  filing 
shall  be  due  30  days  from  the  date  of 
such  amendment  or  refiling. 

(B)  The  Secretary  is  hereby  directed  to 
publish  a  copy  of  this  order  in  the 
Federal  Register. 


*45  FERC  at  01.291. 

*Id. 

''  Notice  of  the  announcement  of  Remaining 
Existing  Capacity  (Announcement)  was  published 
in  the  Federal  Rajister  with  comments  due  on  or 
before  January  31, 1909.  54  FR  3122  (1909).  errata 
issued  January  23, 1989.  Various  entities  filed 
requests  to  extend  the  comment  period  beyond 
January  31. 1989.  See.  e.g..  Answer  of  Sierra  Pacific 
Power  Company,  filed  January  23. 1989.  As 
discussed  above,  however,  we  have  extended  the 
period  for  comments  on  the  compliance  filing  to  30 
days  from  the  date  the  compliance  filing  is  amended 
or  refiled.  Since  the  Announcement  is  part  of  that 
compliance  filing,  the  extension  of  time  for 
comments  applies  to  the  Announcement  as  well. 
Thus,  we  will  deny  as  moot  the  request  to  extend 
the  comment  period. 

*  As  set  forth  in  Opinion  No.  318.  during  the  90- 
day  period,  any  entity  announcing  an  executed 
contract  for  use  of  the  merged  company's 
transmission  system  shall  be  designated  a 
"Qualifying  Entity"  for  purposes  of  ttie  allocation 
process. 
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By  the  Commission. 
LobD.Casheli. 
Secretary. 
|FR  Doc.  89-2479  Filed  2-1-80;  8:45  amj 

SIUJNQ  COOC  (717-01-11 


ENVIRONINENTAL  PROTECTION 
AGENCY 

lOPTS-44524:  FRL-3513-4] 

TSCA  Chemicel  Teeting;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  hydroquinone 
(CAS  No.  123-31-9)  and 
dichlorobenzenes  (CAS  Nos.  95-50-1 
and  106-^6-7),  submitted  pursuant  to 
final  test  rules  under  the  Toxic 
Substances  Conbt)!  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACR 
Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44, 401 M  St., 
SW.,  Washington,  DC  20460,  (202)  554- 
1404.  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

1.  Test  Data  Submissions 

Test  data  for  hydroquinone  were 
submitted  by  the  Chemical 
Manufacturers  Association  pursuant  to 
a  test  rule  at  40  CFR  799.2200.  They  were 
received  by  EPA  on  January  12, 1989. 
The  submissions  describe  a  range 
finding  study  to  evaluate  toxicity  of 
hydroquinone  in  the  pregnant  rabbit  and 
a  developmental  toxicity  study  in 
rabbits  with  hydroquinone. 
Developmental  toxicity  testing  is 
required  by  this  test  rule.  Hydroquinone 
is  produced  in  a  photographic  grade  for 
use  as  a  developing  agent  and  in  a 
technical  grade  which  is  primarily  used 
as  a  chemical  intermediate  in  the 
production  of  rubber  chemicals. 

Test  data  for  dichlorobenzenes  were 
submitted  by  the  Chemical 
Manufacturers  Association  pursuant  to 
a  test  rule  at  40  CFR  799.1052.  They  were 
received  by  EPA  on  January  23, 1989. 
The  submissions  describe  an  inhalation 
two-generation  reproduction  study  in 
rats  with  orthodichlorobenzene  and  a 


two-generation  reproduction  study  of 
inhaled  para-dichlorobenzene  in 
Sprague-Dawley  rats.  Reproductive  and 
fertility  effects  testing  is  required  by  this 
test  rule.  Dichlorobenzenes  are  used  as 
organic  and  dye  intermediates  and  in 
solvents,  fumigants  and  insecticides. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44524).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office,  Rm.  NE-G004, 401 
M  St.,  SW..  Washington,  DC  20460. 

Authority:  15  U.S.C.  2603 

Dated:  January  24, 1989. 
Joseph  J.  Merenda. 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  89-2426  Filed  2-1-69;  a-4S  am) 
MUMG  CODE  ssao-eo-M 


FEDERAL  MARITIME  COMMISSION 

Agreeinent(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Titie 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010896-002. 
Title:  Maryland  Port  Administration 

Terminal  Agreement. 
Parties:  Maryland  Port  Administration 

(MPA),  MoUer  Steamship  Company, 

Inc.  (Maersk). 

Synopsis:  The  agreement  provides  that 
MPA  will  grant  Maersk  a  discount  of 
$50.00  per  loaded  container  moved  by 
Maersk  into  and  out  of  the  Port  of 


Baltimore  (the  Port)  and  drayed  to  and 
from  either  CSX  or  CONRAIL 
railheads  in  Baltimore.  The  $50 
discount  is  restricted  to  containers 
moving  between  the  Port  and 
Louisville.  Kentucky  or  Chicago. 
Illinois  or  Detroit.  Michigan  and  will 
expire  May  31. 1989. 

Agreement  No.:  224-010968-002. 
Title:  Mayland  Port  Administration 

Terminal  Agreement. 
Parties:  Maryland  Port  Administration 

(MPA).  Hapag-Uoyd  AG/Atlantic 

Division  (HL). 

Synopsis:  The  agreement  provides  that 
MPA  will  grant  HL  a  discount  of 
$50.00  per  loaded  container  moved  by 
HL  into  and  out  of  the  Port  of 
Baltimore  (the  Port)  and  drayed  to  and 
fixim  either  CSX  or  CONRAIL 
railheads  in  Baltimore.  The  $50 
discount  is  restricted  to  containers 
moving  between  the  Port  and 
Louisville,  Kentucky  or  Chicago. 
Illinois  or  Detroit.  Michigan. 

Agreement  No.:  224-011032-001. 
Title:  Port  of  Seattie  Terminal  Lease 

Agreement. 
Parties:  Port  of  Seattie,  Stevedoring 

Services  of  America  (SSA). 

Synopsis:  The  basic  Agreement  is 
amended  to  reflect  that  SSA's 
terminal  area  has  been  shifted 
southward  to  include  4  acres  adjacent 
to  the  South  premises  line  while 
relinquishing  4  acres  of  other  terminal 
area  to  accommodate  the  construction 
of  an  entry  gate  for  Terminal  42.  The 
shift  does  not  change  SSA's  niunber  of 
leased  acres  (approximately  25  acres) 
including  preferential  use  of 
approximately  2  acres  of  ship 
berthage. 

Agreement  No.:  22A-2iaaZiA. 
Title:  San  Francisco  Terminal 

Agreement. 
Parties:  City  of  San  Francisco  (SF). 

China  Ocean  Shipping  Company 

(COSC). 

Synopsis:  llie  Agreement  provides  that 
COSC  will  use  the  Port  of  San 
Francisco  as  its  regularly  scheduled 
California  port  of  call  and  pay  SF 
reduced  charges  for  dockage  and 
wharfage.  It  also  provides  that  in 
consideration  of  these  reduced 
terminal  charges.  COSC  will 
guarantee  SF  an  annual  minimum  of 
31  vessel  calls  and  8.501  full  twenty- 
foot  equivalent  units.  Breakbulk  cargo 
will  be  assessed  wharfage  at  $2.42  per 
1.000  kilos  or  per  cubic  meter. 


^0:3 
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By  Order  of  the  Federal  Maritime 
CommiMion. 


iCI 
Secretary. 

Dated:  Janaaiy  27.  MM. 
|FR  Doc..  ae-237B  Filed  Z-\-mk  1:45  an] 


The  Federal  Maritime  CkMiuniswoo 
hereby  give*  notioe  of  the  Rhng  of  the 
following  agreenenUs)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commiasaoa  1100  L  Street 
NW..  Room  1032S.  Interested  parties 
may  submit  comBients  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Fadacal  Registe  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  8  S7ZB03  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Conunission  regarding  a  pending 
agreemeoL 

Agreement  No^-  224-003935-002. 
Title:  South  Carolina  State  Ports 

Authority  Terminal  A^eement 
Parties:  South  Carolina  State  Ports 

Authority,  Puerto  Rico  Maritime 

Shipping  Authority. 

Synopsis:  The  Agreement  adjusts  the 
annual  minimiun  wharfage  guarantee 
and  throughput  agreement  and  berth 
guarantee.  It  allows  for  acreage 
reduction  under  certain  conditions, 
and  revises  the  preferential  berthing 
schedule. 

Agreement  No.:  224-010951-002. 
Title:  Maryland  Port  Administration 

Terminal  AgreeflHnL 
Parties:  Marvland  Port  Administration 

(MPA),  Polish  Ocean  Lines,  In&  (POL). 

Synopsis:  The  agreement  provides  that 
MPA  will  grant  POL  a  discount  of 
$50.00  per  loaded  container  moved  by 
POL  into  and  out  of  the  Port  of 
Baltimore  (the  Port]  and  drayed  to  and 
from  either  CSX  or  CONRAIL 
railheads  in  Baltimore.  The  $50 
discount  is  restricted  to  containers 
moving  between  the  Port  and 
Louisville,  Kentucky  or  Chicago. 
Illinois  or  Detroit  Nfichigan. 

Agreement  No.:  224-200073-002. 
Title:  Maryland  Port  Administration 

Terminal  Agreement 
Parties:  Maryland  Port  Administration 

(MPA).  Clark  Maryland  Terminals. 

Inc.  (Clark). 


Synopsis:  The  agreement  provides  that 
MPA  will  grant  Clark  a  itiscount  of 
$50iX)  per  loaded  container  moved  by 

^  Clark  into  and  out  of  the  Port  of 
Baltimore  (the  Port]  and  drayed  to  and 
from  either  CSX  or  CONRAIL 
railheads  in  Baltimore.  The  $50 
discount  is  restricted  to  containers 
moving  between  the  Port  and 
Louisville,  Kentucky  or  Chicaga 
Illinois  or  Detroit,  Michigan  and  will 
expire  May  31, 1989. 

Agreement  No.:  224-200215. 

Title:  New  York  and  New  Jersey 
Tmninal  Agreement 

Parties:  Port  Audiority  of  New  York  and 
New  Jarsey  (Authority),  COSCO 
North  America,  lac.  (COSCO). 

SynopsMT  The  Agreement  provides  for 
6ie  Aatkority  to  make  payments  to 
COSCO  of  $2S  per  import  and  $50  per 
export  container  loaded  to  or 
unloaded  from  COSCO's  vessels  at  a 
marine  terminal  in  the  Port  of  New 
York  and  New  Jersey. 

By  Order  of  the  Fedaral  MaritioM 
Comminion. 
Joseph  CPoUdiis, 
Secretary. 

Dated:  January  27. 198B. 
[FR  Doc.  8»-2375  Filed  2-1-W:  8:45  am] 
I  oosc  sns^i-H 


Notice  of  AgrMnMnt(s)  FHsd 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreeaient(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  co{^  of  each  agreement  at  the 
Wasfafa^on,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  1032S.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Coomission,  Washington.  DC 
20572,  within  10  days  after  the  date  of 
the  Fadaral  Bagiatar  in  which  this  notioe 
appears.  The  reqairements  for 
comments  are  fotmd  in  1 572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
commission  regarding  a  penchng 
agreement 

Agreement  No.:  202-010776-041 

Title:  Asia  North  America  Eastbound 
Rate  Agreement 

Parties:  American  President  lines. 
Ltd.,  Kawasaki  Kisen  Kaisha.  Ltd.,  A.P. 
Moller-Maersk  line,  Mitsui,  O.SJC.  Lines 
Ltd.,  Neptune  Orient  Lines,  Ltd.,  Nippon 
Liner  System,  Ltd.,  Nippon  Yusen 
Kaisha  line.  Orient  Overseas  Container 
Lines.  Inc.  and  Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  modification 
would  daiify  the  members'  authority  to 


interact  with  the  presently  effective 
Transpacific  Discussion  Agreement,  and 
at  such  time  as  it  becomes  effective,  the 
pending  Transpacific  Stabilization 
Agreement. 

Agreement  No.:  23Z-(ni229 

Title:  HKIL/ANZDL  Space  Charter 
and  Sailing  Agreement 

Parties:  Hong  Kong  Islands  Line 
America  S.A.  Australia  New  Zealand 
Direct  Line 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  discuss, 
exchange  information,  establish 
common  rates,  rules  and  conditions  of 
service,  rationalize  sailings,  and  cross- 
charter  space  on  the  parties'  vessels 
opeating  in  the  trade  between  ports  on 
the  West  Coast  of  North  America  and 
inland  and  coastal  points  served  via 
such  ports,  and  ports  in  Australia  and 
New  Zealand  and  inland  and  coastal 
points  served  via  such  ports. 

By  Order  of  the  Federal  Maritime 
Commission 

Dated:  Jannaiy  SO.  lOaa 
Joseph  C  FvUng, 
Secretary. 
(FR  Doc  W-ZlflS  Piled  2-1-88:  MS  am] 

MUJNQ  CODE  trSS-SI-H 


FEDERAL  RESERVE  SYSTEM 
A9WIC7  rofms  uiNMi  riwivw 

January  27, 1988. 

Badcgiouud 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Redaction  Act  (rf  19ea  as  per  5  cm 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
undo*  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  pubhc  docket  files. 
The  following  reports,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  conunents  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
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approval  under  OMB  delegated 
authority. 

OATC  Comments  must  be  received  on  or 
before  February  24, 1989. 

AOOfiiSt:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  &45 
a.m.  and  5:15  pjn.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  S  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  RlfrrNER  IMTOIWIIATION  CONTACT:  A 
copy  of  the  request  for  clearance  (SF  83), 
supporting  statement  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  fiom  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer— Frederick  J. 
Schroeder-^vision  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551  (202-452-3822). 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension 
without  revision  of  the  following  report: 

1.  Report  Title:  Notification  of  Foreign 
Branch  Status. 

Agency  Form  Number  FR  2058. 

OMB  Docket  ^Jumber  7100-0069. 

Frequency:  Event-generated. 

Reporters:  State  member  banks.  Edge 
and  Agreement  Corporations,  and  bank 
holding  companies. 

Annual  Reporting  Hours:  29. 

Estimated  A  verage  Hours  per 
Response:  0.25. 

Number  of  Respondents:  116. 

Small  business  are  affected. 

General  Description  of  Report 

This  information  collection  is 
mandatory  (12  U.S.C.  321. 601, 602, 615. 
and  1844(c))  and  is  not  given 
confidential  treatment 

This  report  notifies  the  Federal 
Reserve  of  the  opening,  closing,  or 
relocation  of  a  foreign  branch  of  state 
member  banks,  Edge  and  Agreement 
corporations,  or  bank  holding 


companies.  This  information  enables  the 
Federal  Reserve  to  ensure  the  safety  and 
soundness  of  the  U.S.  banking  system. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  27, 1989. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  88-2397  FOed  2-1-88;  8^45  am] 
INJJNO  COOK  8>1»«t^ 


dtizene  Dhnenslon  Bancorp,  Inc; 
Fonnation  of,  AcqtMtion  by.  or 
Merger  of  Bank  HoMbig  Com|»aniee 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (iz  U.S.C  1842)  and  {  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  tiie  Act  (12 
U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
appUcation  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  February 
24,1989. 

A.  Federal  Resarva  Bank  (rf  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Citizens  Dimension  Bancorp,  Inc., 
Muskogee,  Oklahoma;  to  acquire  an 
additional  2.73  percent  of  the  voting 
shares  of  Charter  Bancshares,  Iha, 
Oklahoma  City,  Oklahoma  and  thereby 
indirectiy  acquire  Charter  National 
Bank,  Oklahoma  City,  Oklahoma. 

Board  of  Govemots  of  the  Federal  Reserve 
System,  January  27, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  8&-2398  Filed  2-1-89:  8:45  am] 

MLUNO  COOE  S31Q-01-H 


First  Brundidge  Banksharee,  Inc4 
AppHcatkin  To  Engage  de  Novo  hi 
Permissible  Nontanklng  Acttvttiee 

The  company  listed  in  this  notice  has 
filed  an  application  under  {  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)  (8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  f  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentati<»i  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL  .^ 

Comments  regarding  the  application 
must  be  receivc^d  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  17. 
1989. 

A.  Federal  Reserve  Boik  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  AUanta,  Georgia 
30303: 

1.  First  Brtmdidge  Banksharea.  Inc., 
Bnmdidge,  Alabama;  to  engage  de  novo 
through  its  subsidiary.  First  Bnmdidge 
Insurance  Agency,  Inc.,  Bnmdidge, 
Alabama,  in  insurance  activities 
pursuant  to  {  225.25(b)(8)(iii)  of  the 
Board's  Regulation  Y.  "These  activities 
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will  be  ooadoctod  ia  the  dty  of 
Bnincbdfe.  Alabama. 

Board  of  Goveman  ef  (he  Fwleral  Rewrve 
System.  January  27, 1989. 
laaaihcHihniw. 
AaaodattStcntarfeflimBomd. 
(FR  Doc  a».2309  PMad  S-1-aB:  1:45  aai] 


DCPARTHB4T  OF  HEALTH  AND 


Control 


Contors  for 


IfiNiHinlzatton  Procflcos  Advisory 


of  Sharw  of  BmHu  or  Bank  HoMng 
wonipanNa;  mcnara  r.  no^Wt  ^  h. 

The  notificoits  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j})  and 
S  225.41  of  the  Boanft  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  coaipany.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  laiTOM?)). 

lie  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  16, 1969. 

A.  Federal  Raaacve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Richard  P.  Nogle  and  Beverly  ]. 
Nogle,  jointly,  both  of  Chanute,  Kansas: 
to  acquire  100  percent  of  the  voting 
shares  of  Fall  River  Bankshares,  Inc., 
Fall  River,  Kansas,  and  thereby 
indirectly  acquire  FaH  River  State  Baidc, 
Fall  River,  Kansas. 

B.  Federd  Reserve  B&A.  of  Ddlas  (W. 

Arthor  Tribble,  Vice  President)  403 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Douglas  MacDonald,  Laredo, 
Texas;  to  acquire  9.36  percent  of  the 
voting  shares  of  Sonthshares,  Inc., 
Laredo,  Texas,  and  thereby  indirectly 
acqaira  South  Texas  National  Bank. 
Laredo,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  |anuary  27, 1989. 
lennlfar ).  Jolinsoa, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  80-2400  Piled  2-1-89;  «:4i  am] 


Action:  Notice  of  meeting. 

In  accordance  with  section  10(a](2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  announces  the  following 
Committee  meeting: 

Name:  fanmunixatkm  Practices 
Advisory  Conunittee. 

Time  and  Date: 
February  21, 1989, 8:30  a.m.-6  p.m. 
February  22. 1988, 8:30  ajn.-l  p.m. 

Phce:  Ccnference  Room  207,  Centers 
for  Disease  Control  1600  Qifton  Road, 
NE,.  Adanta,  Geocgte  30333. 

Status:  (^>en. 

Purpose:  The  Conunittee  is  charged 
with  advising  on  the  appropriate  uses  of 
immuniziag  agents. 

Matters  To  Be  Discussed:  The 
Committee  will  discuss  Hepatitis  B. 
pnetmiococcal,  influenza,  and  other 
vaccines;  ACIP  statement  on  mumps; 
implications  of  the  new  ACIP 
recommendations  on  measles;  aduh 
immunization;  and  will  consider  other 
matters  of  relevance  among  the 
Committee's  objectives.  Agenda  items 
are  subject  to  change  as  priorities 
dictate. 

Contact  Person  for  More  Information: 
Cheryl  Counts,  Staff  Assistant  Centers 
for  Disease  Control  (1-2047).  1600 
Clifton  Road,  NE.,  Mailstop  D22. 
Atlanta.  Georgia  30333,  Telephones: 
FTS:  236-3701;  CommerdaL  (404)  63ft- 
3701. 

Dated:  {anoary  27, 1M8. 
ElviaHilyer. 

Associate  Director  for  Policy  Coordinatioa, 
Centers  for  Disease  Control 
[PR  Doc  89-2401  Filed  2-1-89;  &45  am] 
aaxNto  cooc  4i<o-is-« 


Haalth  Roaoufoao  and  Sarvlcas 
Adiiriniati  MIoii 

Emorgoncy  Madical  Sarvioos  for 
ChHdran  Damonstration  Grants 

AOCNCV:  Health  Resources  and  Services 

Administration,  PHS,  HHS. 

ACnOW  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 

Services  Administration  (HRSA) 
announces  that  up  to  $2  million  is 
available  for  grants  under  section  1910 
of  the  Public  Health  Service  (PHS)  Act 
42  U.S.C.  300W-9,  which  authorizes  the 
Department  to  make  grants  to  States  or 
accredited  schools  of  medicfaie  in  States 


to  support  demonstration  projects  for 
the  expansion  and  improvement  of 
emergency  medical  servioes  (EMS)  for 
children.  Up  to  four  awards  will  be 
made  under  this  notice.  HRSA.  through 
this  notice,  invites  eligible  applicants  to 
apply  for  these  grants.  Funds  were 
appropriated  by  Pub.  L  100-436. 
DATS:  To  receive  consideration, 
applications  for  the  EMS  for  Children 
grants  most  t>e  received  by  the  close  of 
business  April  18, 1989,  by  the  Grants 
Management  Officer,  at  the  address 
listed  below.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2  Postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  review  group.  A 
legibly  dated  receipt  from  a  commerical 
carrier  or  the  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  postmark,  private 
met^«d  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  received  after  the  deadline 
wiU  be  considered  late  applications  and 
will  be  rettmied  to  the  applicant. 
AOOness:  Grant  applications  (PHS  form 
5161-1,  with  revised  facesheet  HHS 
Form  424,  approved  under  OMB  #0348- 
0006)  and  additional  information 
regarding  business,  administrative  or 
fiscal  issues  related  to  the  awarding  of 
grants  under  this  notice  may  be 
obtained  from:  Mr.  Waddell  Avery, 
Grants  Management  Officer,  Bureau  of 
Maternal  and  Child  Health  and 
Resources  Development  (BMCHM)), 
Health  Resources  and  Services 
Administration  (HRSA),  Room  IIA-IS. 
Paiklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  301-443- 
1440. 
rOm  FURTHCR  INFORMATION  CONTACT: 

Requests  for  technical  or  programmatic 
information  should  be  in  writing  and 
directed  to  the  Director,  Offke  of 
Maternal  and  Child  Health,  Bureau  of 
Maternal  and  Child  Health  and 
Resources  Development  Health 
Resources  and  Services  Administration, 
Room  9-11,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
301-443-217a 

SUPPLEMENTARY  INFORMATION:  The 

Emergency  Medical  Services  for 
Children  statute  (section  1910  of  the  PHS 
Act  as  amended),  establishes  a  program 
of  grants  to  States  and  accredited 
medical  schools  for  demonstration 
projects  for  the  expansion  and 
improvement  of  EMS  for  children  who 
need  treatment  for  critical  illnesses  and 
injuries.  For  purposes  of  this  grant 
program,  the  term  '^tate"  includes  the 
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50  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  die 
Virghi  Islands,  The  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
Republic  of  Palau,  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia.  The  term  "school 
of  medicine"  for  purposes  of  this 
program  is  defined  as  having  the  same 
meaning  set  forth  in  section  701(4)  of  the 
PHS  Act  (42  U.S.C.  292a(4). 
"Accredited"  in  this  context  has  the 
same  meaning  set  forth  in  section  701(5] 
of  the  PHS  Act  (42  U.S.C.  292a(5). 

By  statote.  the  grant  period  is  for  up  to 
two  years,  subject  to  annual  evaluation 
by  the  Secretary.  Also,  by  statute  no 
more  than  one  grant  can  be  made  within 
a  State — either  to  the  State  or  an 
accredited  medical  school — in  any  given 
year.  Another  statutory  provision  limits 
the  total  number  of  grants  which  may  be 
made  in  cmy  fiscal  year  to  four. 

It  is  the  intent  of  this  grant  program  to 
stimulate  the  initiation  or  expansion  of 
ongoing  efforts  in  the  States  to  reduce 
the  problems  of  life- threatening 
pediatric  trauma  and  critical  illness.  The 
Department  does  not  intend  to  award 
demonstration  grants  which  would 
duphcate  grants  previously  funded 
under  the  Emergency  Medical  Services 
Systems  Act  of  1972  or  which  would  be 
used  simply  to  increase  the  availability 
of  EMS  funds  alloUed  to  the  State  under 
the  Preventive  Health  Services  Block 
grants. 

Eligible  Applicanta 

Applications  for  fmiding  under  section 
1910  will  be  accepted  from  States  and 
accredited  schools  of  medicine. 
Applicants  are  encouraged  to  seek  the 
participation  and  support  of  interested 
entities  within  the  State,  such  as  local 
government  and  health  and  medical 
organizations  in  the  private  sector,  in 
developing  the  proposed  demonstration 
project. 

Application  Evaluation  Criteria 

An  affliction  will  be  evaluated  by 
consideration  of  the  following  factors: 

(1)  The  adequacy  of  the  applicant's 
description  of  the  problem  of  pediatric 
trauma  and  critical  illness  in  die  State. 
The  adequacy  of  sections  of  the 
application  devoted  to  the  special 
problems  of  (a)  handicapped  children 
and  families;  and  (b)  minority  children 
and  families  (including  Native 
Americans). 

(2)  The  aniropriateness  of  project 
outcome  objectives  in  relation  to  the 
specific  nature  of  the  problems 
identified  by  the  applicant. 

(3)  The  soundness  (in  relation  to  the 
state  of  the  art),  appropriateness, 
comprehensiveness,  cost  effectiveness 


and  responsiveness  of  the  proposed 
methodology  for  achieving  project  goals 
and  outcome  objectives. 

(4)  The  soundness  of  the  plan  for 
evaluating  progress  in  achieving  project 
outcome  objectives. 

(5)  The  extent  of  collaboration  and 
coordination  %vith  other  appropriate 
oi^anizations  involved  in  emergency 
medical  services  (EMS),  health  care,  and 
public  health  and  safety  (e.g.,  injury 
prevention  activities,  the  State  EMS 
agency,  the  State  Maternal  and  Child 
Health  program,  highway  safety, 
rehabilitation  programs)  and  the  degree 
of  involvement  of  the  "commimity"  (e.g., 
private  sector,  voluntary  organizations). 

(6)  The  soundness  of  the  proposal,  as 
set  forth  in  the  application,  in  terms  of 
fiscal  management,  effective  use  of 
personnel,  and  ability  to  complete  the 
proposal  within  the  ^^nted  period. 

(7)  The  extent  to  which  die  applicant's 
work  under  the  grant  is  likely  to 
demonstrate  approaches  to  the 
reduction  of  thie  consequences  of  the 
pediatric  life-threatening  trauma  and 
critical  illness  that  will  be  useful  and 
broadly  applicable  in  other 
communities. 

(8)  The  extent  to  which  the  applicant 
proposes  to  employ  products  and 
expertise  of  Emergency  Medical 
Services  for  Children  (EMSC)  programs 
in  other  States,  especially  of  current  and 
former  p-antees  of  the  Feideral  FMSC 
program.  Sudi  resources  include,  but  are 
not  limited  to,  technical  assistance  and 
consultation. 

Allowable  Costs 

The  basis  for  determining  the 
allowability  and  allocability  of  costs 
charged  to  PHS  grants  is  set  forth  in  45 
CFR  92.22.  The  five  separate  seU  of  cost 
principles  prescribed  for  grant  recipients 
are:  (1)  OMB  Circular  A-87  for  State  and 
local  governments;  (2)  OMB  Circular  A- 
21  for  institutions  of  higher  education; 
(3)  45  CFR  Part  74,  Appendix  E  for 
hospitals:  (4)  OMB  Circular  A-122  for 
nonprofit  organizations;  and  (5)  48  CFR 
chapter  1,  subpart  31.2  for  for-profit 
(commercial)  organizations. 

Reporting  Reqniranients 

A  successful  applicant  under  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74,  Subpart  J — Monitoring  and 
Reporting  of  Program  Performance,  and 
Part  92.40  which  applies  to  State  and 
local  governments. 

Executive  Order  12372 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372; 
Intergovernmental  Review  of  Federal 


Programs.  45  CFR  Part  100.  Executive 
Order  12372  allows  States  the  option  of 
setting  up  a  system  for  reviewing 
applications  from  within  their  States  for 
assistance  under  certain  Federal 
programs.  The  application  packages  to 
be  made  available  tmder  this  notice  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  such  a  review  system 
and  will  provide  a  point  of  contact  in 
those  States  for  the  review.  Applicants 
should  prompdy  contact  their  State 
single  point  of  contact  (SPOC)  and 
follow  their  instructions  prior  to  the 
submission  of  an  application.  The  SPOC 
has  60  days  after  the  deadline  date  to 
submit  its  review  comments. 

OMB  Catalog  of  Federal  Domestic 
Assistance 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  13.127. 

Date:  December  20. 1988. 
)ohn  H.  Kebe. 
Acting  Administrator. 
[FR  Doc  8»-2410  Filed  2-1-89;  8:45  am) 

BtLUNQ  CODE  41S0-1S-M 


Put>lic  Health  Servica 

National  ToKicology  Program; 
CtMmicals  (6)  Nominated  for 
Toxicologlcal  Studtes,  Formamide, 
etc.;  Request  for  Comments 

summary:  On  December  1. 1988,  the 
Chemical  Evaluation  Committee  (CEC) 
of  the  National  Toxioriogy  Program 
(NTP)  met  to  review  six  chemicals 
nominated  for  toxicology  studies  and  to 
recommend  the  types  of  studies  to  be 
performed,  if  any.  With  this  notice,  the 
NTP  solicits  public  comments  on  the  six 
chemicals. 

FOR  FURTHER  INTOnMATWN  CONTACT 
Dr.  Victor  A.  Fung.  Chemical  Selection 
Coordinator,  National  Toxicology 
Program,  Room  2B55,  Building  31, 
Natioinal  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-3511. 
SUPPLEMENTARY  ITORMATION.  As  part 

of  the  chemical  selection  process  of  the 
'  National  Toxicology  Program, 
nominated  chemicals  which  have  been 
reviewed  by  the  NTP  Chemical 
Evaluation  Committee  (CEC)  are 
published  with  request  for  conunent  in 
the  Federal  Register.  This  is  done  to 
encourage  active  participation  in  the 
NTP  chemical  evaluation  process,     - 
thereby  helping  the  NTP  to  make  more 
informed  decisions  as  to  whether  to 
select,  defer  or  reject  chemicals  for 
toxicology  study.  Comments  and  data 
submitted  in  response  to  this  request  are 
reviewed  and  summarized  by  NTP 
technical  staff,  are  forwarded  to  the 
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NTP  Board  of  Scientiflc  Counselors  for 
use  in  their  evaluation  of  the  nominated 
chemicals,  and  then  to  the  NTP 
Executive  Committee  for  decision- 
making. The  NTP  chemical  selection 
process  is  summarized  in  the  Federal 
Register.  April  14. 1961  (46  PR  21828), 
and  also  in  the  NTP  FY  1968  Annual 
Plan,  pages  16-19. 

On  December  1, 1988,  the  CEC  met  to 
evaluate  six  chemicals  nominated  to  the 
NTP  for  toxicological  studies.  The 
following  table  lists  the  chemicals,  their 
Chemical  Abstract  Service  (CAS) 
registry  numbers,  and  the  types  of 
toxicological  studies  recommended  by 
the  CEC  at  the  meeting. 


Ownicfli 


fnicto. 


75-12-7 
12»-39-7 

flS-12-2 
2230e-80-7 

S72-60-4 


TrwnoMa  (non-    14567-7».« 


Indhifn 
ptaipNdt. 


N- 


CA8 
fSQistfy  No. 


Convntwo 


Cirdnoosniclly. 
Rcpfoducttw  ttfVscts. 


nSpreOURMS  •nKB. 

StaMly  Mudtot. 
Tooridty  InchKinQ 

dfUnOQSnKny. 


CnoinoQMiiclty. 
CiRlnoQMiictty. 


Three  of  the  six  chemicals  have  been 
previously  selected  for  other  types  of 
toxicology  studies  by  the  NTP. 
Formamide  was  non-mutagenic  in 
Salmonella,  and  negative  for  sex-linked 
recessive  lethal  mutations  in  Drosophila. 
Dimethylformamide  was  non-mutagenic 
in  Salmonella,  positive  in  the  mouse 
lymphoma  assay  in  one  study  and  non- 
mutagenic  in  two  other  independent 
studies,  and  negative  for  chromosomal 
aberrations  and  sister  chromatid 
exchanges  in  Chinese  hamster  ovary 
cells.  Dimethylformamide  was 
previously  selected  by  NTP  for 
inhalation  carcinogenicity  studies  in  rata 
and  mice.  N-Methylpyrrolidone  was 
non-mutagenic  in  Salmonella. 

Asbestos  tremolite  was  negative  in 
NTP  feeding  carcinogenicity  studies  in 
male  and  female  rats. 

Interested  parties  are  requested  to 
dubmit  pertinent  information.  The 
f.iUowing  types  of  data  are  of  particular 
lelevance: 

(1)  Modes  of  production,  present 
production  levels,  and  occupational 
exposure  potential. 

(2)  Uses  and  resulting  exposure  levels, 
where  known.  ' 


(3)  Completed,  ongoing  and/or 
planned  toxicologic  testing  in  the  private 
sector  including  detailed  experimental 
protocols  and  results,  in  the  case  of 
completed  studies. 

(4)  Results  of  toxicological  studies  of 
structurally  related  compounds. 

Please  submit  all  information  in 
writing  by  March  6, 1989.  Any 
submissions  received  after  the  above 
date  wUl  be  accepted  and  utilized  where 
possible. 

Dated  fanuaiy  26, 1989. 
David  P.  Rail 

Director,  National  Toxicology  Prognun. 
[FR  Doc.  89-2407  Filed  2-1-89;  ft45  am] 
MUJNQ  COM  414S-Q1-H 


National  Toxicology  Program; 
AvaiabHty  of  Technical  Report  on 
Toncoiogy  ana  cafcmogeneew 
StucRaaof  PenlcMbi  VK 

The  HHS'  National  Toxicology 
Program  today  announces  the 
av^bility  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  penicillin  VK, 
a  widely  used  antibiotic  for  treatment  of 
gram-positive  coccal  infections. 

Two-year  toxicology  and 
carcinogenesis  studies  were  conducted 
by  admListering  penicillin  VK  in  com 
oU  by  gavage  to  50  rats  of  each  sex  and 
SO  mice  of  each  sex  at  doses  of  0. 500  or 
14X10  mg/kg  5  days  per  week  for  104 
weeks. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  no  evidence 
of  carcinogenic  activity '  of  penicillin 
VK  fw  F344/N  rats  or  for  BSCSFi  mice 
administered  500  or  1,000  mg/kg 
penicillin  VK  in  com  oil  by  gavage.  5 
days  per  week  for  2  years. 
Nonneoplastic  lesions  were  seen  in  the 
glandular  stomach  of  dosed  mice. 
Decreased  survived  of  low  and  hi^  dose 
male  rats  and  of  high  dose  female  rats 
reduced  the  sensitivity  of  the  studies  for 
determining  the  presence  or  absence  of 
a  cardnogmiic  response  in  this  spedet. 

The  study  scientist  for  these  studies  is 
Dr.  June  K.  Dimnick.  Questions  or 
comments  about  the  contents  of  this 
Technical  Report  should  be  directed  to 
Dr.  Dunnick  at  P.O.  Box  12233,  Research 
Triangle  Paric,  NC  27700  or  telephone 
(919)  541-4811;  FTS:  629-4811. 


*  The  NTP  UMt  flvt  catagoriM  of  •vidanc*  of 
cardnosanlc  activity  to  mmmarisa  tha  ttnnsth  of 
tba  avidanca  of  eardnagnidty  obaervad  in  aach 
animal  study:  two  cataforiat  for  poaitiva  raaulla 
("daar  avidanca"  and  "■ana  avidanca").  ona 
catagory  for  uncertain  ftndinga  ("aqnivocal 
avideoca");  one  category  (or  no  obaarvabla  effect* 
("no  evidence");  and  ona  category  for  experiment* 
that  cannot  be  avahiatad  iMcauaa  of  aajor  flaw* 
("inade<)uate  study"). 


Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Penicillin  VK 
in  F344/NRats  andB6C3Fi  Mice 
(Gavage  Studies)  (TR  336)  are  available 
without  charge  from  the  NTP  Public 
Information  O^ice,  MD  B2-04,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709.  Telephone:  (919)  541-3901;  FTS: 
629-3991. 

Dated:  January  25. 1969. 
David  P.  Rail, 
Director. 

(FR  Doc.  89-^406  FUed  2-1-88;  MS  am] 
■UNta  COK  4149-01-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 

(AK-M7-4230-1S;  AA-8447-B;  AA-8447- 

A21 

Alaafca  Native  Ctabne  Selection;  Eyak 
Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  265a7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Qaims 
Settiement  Act  of  December  18, 1971. 43 
U.S.C  1601, 1613a,  will  be  issued  to  The 
Eyak  Corporation  for  approximately 
3.820  acres.  The  lands  involved  are  in 
the  vicinity  of  Eyak,  Alaska. 

Capper  Rivw  Meridiaii,  Alaska 

T.  15  S.,  R.  2  W.  (Partially  Surveyad) 
Secs.3to8; 
Secs.8aQd9. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  CORDOVA 
TIMES.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  701 C  Street,  Box  13. 
Anchorage.  Alaska  99513  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  March  6. 1980  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


i  . 
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E,  shall  be  deemed  to  have  waived  their 

rights. 

TnnirB  iliWill. 

Chief,  Brancft  ofKCSAdjudicatioti. 
[FR  Doc.  89-2500  Filed  2-1-89, 8:45  am] 
MUJNQ  COOC:  4310-JA-e 


(ES-970-08-4120-04;  AtK  3833S1 

Coal  Exploration  Ucenee;  Alebama 

AOENCV:  Bureau  of  Land  Management, 
Interior. 


Impact  Statement 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability. 


ACTION:  Notice  of  invitation. 


R  Coal  Exploration  License 
Application  ALES  38333.  Members  of 
the  public  are  herrijy  invited  to 
participate  with  River  King  Energy 
Company  in  a  program  for  the 
explorathxi  of  coal  deposits  owned  by 
the  United  States  of  AJnerica  in  the 
following  described  lands  located  in 
Jefferson  Coiuity,  Alabama; 

HimtsvQIe  Meiidiaii.  Alabama 

T.17S,R.8W. 
Sec.2e.S)4SE^ 
Total  acres:  80.00  more  or  leu. 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify,  in 
writing,  both  the  State  Director.  Bureau 
of  Land  Management  350  Soutti  Pickett 
Street,  Alexandria,  Viighda  22304;  and 
River  King  Energy  Company,  Inc..  P.O. 
Box  1101,  Jasper,  Alabama  35502.  Such 
written  notice  must  refer  to  serial 
number  ALES  38333  and  must  be 
received  no  later  than  30  calendar  days 
after  publication  of  this  Notice  in 
Federal  Re^star.  This  Notice  will  be 
published  cmce  a  wedc  for  2  consecutive 
weeks.  The  proposed  exploration 
program  is  folly  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  apfnvved  by  the  Bureau  oi 
Land  Management.  Copies  of  die 
exploration  plan  as  submitted  by  River 
King  Energy  Company,  Inc.  may  be 
examined  during  normal  business  houra 
at  the  Bureau  of  Land  Management 
Eastern  States  Office,  350  South  Pickett 
Street  Alexandria,  Virginia. 

ADDRESS:  Inquiries  should  be  sent  to: 
State  Director,  Bureau  of  Land 
Management  Eastern  States  Office,  350 
South  Pickett  Street  Alexandria, 
Virginia  22304. 

FOR  FURTHER  INFORSIATION  CONTACT: 

Ms.  Frances  Javes.  Branch  of  Minerals 
Adjudication  at  (703)  461-1455. 

G.  Curtis  JoiMS, 

State  Director. 

(FR  Doc.  BB-2427  |!fled  2-l-86t  8?46  an^ 

BIUJNO  COOC  431».<U4I 


r.  Pursuant  to  section  102(2)c  of 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  the  Department  of 
the  Interior,  Bureau  of  Land 
Management  (ELM)  prepared  a  final 
environmental  impact  statement  (FEIS) 
covering  placer  mining  within  the 
drainage  of  the  Fortymile  National 
Scenic  and  Recreational  River. 

The  drainage  area  is  located 
approximately  120  miles  soutiieast  of 
Fairbanks,  Alaska,  and  encompasses 
nearly  3.1  million  acres  of  land. 

Primarily,  the  issues  addressed  are  the 
cumulative  impacts  of  multiple  mining 
operations  on  die  environment 
(particulariy  water  quality),  subsistence 
uses  in  and  arotmd  tiie  study  area,  and 
BLM  permitting  and  monitoring 
procedures  under  the  Alaska  National 
Interest  Lands  Conservation  Act 

Comments  on  the  draft  EIS  have  been 
considered  in  tiie  preparation  of  this 
dotnnnent  A  proposed  action  and  four 
alternatives  present  management 

options  ran^ng  from  emphasis  on     

enforcement  of  regulations  under  43  CFR 
Part  3809  to  a  "no  mining"  alternative. 
The  proposed  action  has  been  modified 
ttom  the  draft  document  to  include 
enforcement  of  water  quality  standards 
of  the  Environmental  ftotection  Agency 
and  the  State  of  Alaska,  and  to 
emphasize  reclamation.  Hie 
envirmunental  consequences  of  all  the 
alternatives  are  analyzed  and  presented. 
DATES:  The  30-day  waiting  period  for 
tiie  FEIS  will  begin  on  tiie  day  that  tfie 
Environmental  Protection  Agency 
publishes  its  Notice  of  AvailabiHty. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Levine,  Project  Manager,  U.S. 
Bureau  (rf  Land  Management,  Alaska 
State  Office,  Section  918,  222  West  7th 
Avenue,  #13,  Anchorage,  Alaska  99513, 
or  at  (907)  271-3114. 
Lester  K.  RoMnkraacs, 
Acting  State  Director. 
(FR  Doc.  89-2404  Filed  2-1-89;  8:45  am] 

BHUNQ  CODE  431ft>UMi 


ICA-940-09-4212-10-CACA  22929] 

Conveyance  of  Minerai  Intereete  In 
CaHformo 

aoency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  Segregative  Effect — 
Conveyance  of  the  Reserved  Mineral 
Interests. 


r:  This  notice  will  describe 
lands  inadvertendy  omitted  from  the 
land  description  in  a  conveyance  of 
mineral  interest  application. 
FOR  FURTHER  RXWIMATION  CONTACT 
Judy  Bowera,  BI^  California  State 
Office.  2800  Cottage  Way,  Room  E-2841, 
Federal  Office  Building,  Sacramento, 
California  95825  (916)  978-4815. 

The  land  description  for  serial  No. 
CACA  22929  53  FR  39352,  October  6, 
1988.  is  hereby  corrected  by  adding  the 
following  lands  which  total  80  acres: 

T.  4  S..  R.  16  E..  Mount  Dialilo  Meridian. 
Sec.  36.  NrEV4SE^,  SWV^SEV^ 

Date  lanuary  25. 1900 
Nancy).  Ala* 

Chief  Lands  Section,  Branch  of  Adjudicatfon 

SrRecorde. 

(FR  Doc.  89-2486  Filed  2-1-89: 8:45  am] 

BRiJNO  cooe  oio-ao-M 


(CA-067-08-4339-10] 

Route  Of  Travel  Deaignalions  for  West 
Meea  LlRriled  Use  Area;  Imperial 
County,  CA 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Desi^iation  of  routes  of  travel 


:  The  purpose  of  these  route 
designations  is  to  provide  for  the 
management  and  protection  of  public 
land  resources,  persons  and  property 
using  the  public  lands,  and  to  minimize 
conflicts  among  the  various  uses  of 
those  lands.  The  "California  Desert 
Conservation  Area  Plan"  (1980)  calls  for 
vehicle  access  that  avoids  or  minimizes 
damage  or  degradation  of  the  natural 
cultural,  and  aesthetic  values  of  the 
desert.  The  Plan  also  states  tfiat  the 
Bureau  of  Land  Management  (BLM) 
should  provide  a  reasonable  network  of 
"routes  of  traveP'  which  meet  the  needs 
of  desert  users,  including  commercial 
users,  private  landowners,  and  other 
public  land  managing  agencies  in  tiie 
California  Desert  Conservation  Area. 

The  West  Mesa  area  of  the  El  Centit» 
Resource  Area  was  brought  under  BLM 
management  throu^  a  1965  amendment 
to  the  California  Desert  Plan  and  an 
associated  cooperative  agreement       _, 
between  the  BLM  tiie  Bureau  of 
Reclamation,  and  the  U.S.  Navy.  This 
area  was  designated  either  "Open"  or 
"Limited  Use"  by  the  1985  Plan 
amendm^it  and  an  "Area  of  Critical 
Environmental  Concern"  (ACEC)  by 
amendment  to  tiie  Plan  in  1987.  The 
designation  of  a  portion  of  the  West 
Mesa  area  as  "Limited  Use"  is  doe  to  its 
importance  as  habitat  for  a  Federal 
candidate  II  threatened  wildlife  species 
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(Flat-tailed  homed  lizard)  and  because 
of  sensitive  archaeological  resources. 
The  West  Mesa  Limited  Use  Area  will 
be  a  zone  in  which  motor  vehicle  travel 
is  restricted  to  a  system  of  approved 
routes  and  where  all  uses  in  the 
designated  area  will  be  compatibie  with 
the  management  and  protection  of  the 
significant  natural  and  cultural 
resources  present. 

A  public  comment  period  on  the  draft 
route  designations  was  held  between 
June  27. 1988  and  August  10, 1988.  Public 
input  and  BLM  resource  inventory  data 
was  utilized  in  making  preliminary  final 
route  of  travel  decisions. 

Public  comments  on  preliminary  final 
route  decisions  ended  December  23, 
1988.  Ail  comments  received  on  the 
preliminary  final  decisions  supported 
the  decisions.  The  majority  of  routes  in 
the  West  Mesa  Limited  Use  Area  are 
approved  for  use.  However,  some  routes 
have  been  closed  to  all  motorized 
vehicle  use  to  protect  public  safety  by 
limiting  access  to  active  Navy  target 
zones,  and  manage  sensitive  wildlife 
and  cultural  resources.  These  routes  are 
described  in  detail  in  "West  Mesa 
Vehicle  Route  Designation  Decisions/ 
Rationale"  and  "Preliminary  Final 
Decisions  for  West  Mesa  Limited  Use 
Area  Route  of  Travel  Designations." 
These  documents  include  detailed  maps 
of  these  routes  and  are  available  for 
public  review  in  the  El  Centre  Resource 
Area  OfRce  and  the  California  Desert 
District  Office  in  Riverside.  California. 
iFFCCTtvi  OATC  These  route 
designations  will  be  effective  February 
15, 1980  and  will  remain  in  effect  until 
rescinded  or  modified  by  the  authorized 
officer.  Enforcement  of  ihese  decisions 
will  be  implemented  as  routes  are 
signed  and  information  made  available 
to  the  public. 

FOR  PUKTHni  INFORMATION  CONTACT: 

Greg  Hill.  Outdoor  Recreation  Planner, 
Bureau  of  Land  Management.  El  Centre 
Resource  Area,  333  South  Waterman 
Avenue,  El  Centre,  California  92243, 
(619)  352-5842  (FTS  895-6616). 
•urpiBMENTAiiv  mpormahon:  The 
authority  for  establishing  vehicle  route 
designations  are  provided  in  the  Federal 
Land  Policy  and  Management  Act  (43 
U.S.C.  1701  etseq.).  Executive  Order 
11644  (Use  of  Off-Road  Vehicles  on  the 
Public  Lands),  and  3  CFR  74.332  as 
amended  by  Executive  Order  11989, 42 
FR  26059  (May  25. 1977). 

Any  person  who  violates  or  faUs  to 
comply  with  vehicle  route  designations 
as  governed  by  43  CFR  Part  8341.  is 
subject  to  arrest  conviction,  and 
punishment  pursuant  to  appropriate 
laws  and  regulations.  Such  punishment 
may  be  a  fine  of  not  more  than  $1,000.00 


and/or  imprisonment  for  not  longer  than 
twelve  months. 

Date:  January  25, 1989. 
Wesley  T.  Chambeis, 
District  Manager. 

{FR  Doc.  89-2388  Filed  2-1-89;  8:45  am) 
MUMQ  COM  4S10-40-4I 

(WY-92(H)»-41 11-15;  WVW103575] 

PropOMd  fMnttatofiMfrt  Of 
Tannlnatod  OM  and  Qm  Lease; 
Wyoming 

January  28, 1960. 

Pursuant  to  the  previsions  of  Pub.  L 
97-451, 96  Stat  2462-2460,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1).  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW103575  for  lands  in 
Washakie  County,  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  &x}m  the 
date  of  termination. 

Hie  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
peryear  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Regbter  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW103575  effective  August  1, 
1988,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 

Andrew  L  Tarahis, 
Chief,  Leasing  Section. 
(FR  Doc  89-2389  FUed  2-1-88;  8:45  am] 
MLUNQ  COM  4aiO-2S4l 

[NV-93(H»-4212-11;  H-41992] 


Realty  Action;  iMse  or  Sale  Of  Public 
Land  for  Recreation  and  Public 
Purpoeee;  Douglas  County,  NV 

AQINCV:  Bureau  of  Land  Management 
action:  Notice  of  realty  action 
classifying  public  land. 

■UMMAiiv;  The  following  described  10 
acres  of  public  land  have  been 
examined  and  identified  as  suitable  to 
be  dassifled  for  lease  or  sale  under  the 
Recreation  and  Public  Purposes  Act  as 
amended  (43  U.S.C.  869.  et  seq.): 

Mount  Diablo  Meridian,  Nevada 

T.  11 N.  R.  21 E., 

Sec.  iV,  V/WNMNWVtNWV*. 


A  5-year  lease  with  the  option  to 
renew  or  to  purchase  upon  substantial 
development  will  be  offered  to  Douglas 
County.  The  10  acres  of  land  would  be 
used  for  expansion  of  the  China  Spring 
Youth  Camp  for  juvenile  offenders.  It 
would  be  used  for  the  Camp  director 
and  staff  quarters,  expansion  of  the 
existing  vegetable  gardens  and 
development  of  livestock  corrals  and 
animal  pens. 

The  land  is  not  required  for  federal 
purposes.  Classification  and  issuance  of 
a  lease  is  consistent  with  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest 

The  lease  and/or  patent  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management  Carson 
City  District  Office. 

Upon  publication  of  this  notice  in  the' 
Federal  Register*  die  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
general  mining  laws,  but  not  the 
Recreation  and  Public  Purposes  Act  the 
mineral  leasing  laws,  and  material  sales. 
The  segregative  effect  will  terminate  as 
specified  in  an  opening  order  to  be 
published  in  the  Federal  Register. 

For  a  period  of  45  days  bom  the  date 
of  publication  of  this  Notice  in  the 
Federal  Realtor,  interested  parties  may 
submit  comments  to  the  District 
Manager,  1535  Hot  Springs  Road,  Suite 
300,  Carson  City,  Nevada  89706.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  dassification  of 
the  land  described  in  this  notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dated:  January  13. 1980. 
James  W.  Elliott 
District  Manager. 
[FR  Doa  89-2482  Filed  2-1-89;  8:45  am] 

MLUNQ  COM  4310-HC-M 


(CA-010-00-4212-13;  CA  23982] 

Realty  Action;  Exchange  Of  Public  and 
Private  Lande  In  El  Dorado,  Nevada, 
Placer,  San  Diego,  Tuolumne,  Yuba 
and  llono  Counties,  CA 

AOINCY:  Bureau  of  Land  Management 

Interior. 

action:  Amendment  of  notice  of  realty 

action:  exchange  of  public  and  private 

lands  (CA  23982). 
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SUMMARY:  This  document  amends  the 
Notice  of  Realty  Action  (CA  23982) 
published  in  Vol.  54,  No.  2,  pages  192 
and  194,  January  4, 1980.  The  subject 
heading  was  incorrect  and  should  read 
as  set  forth  above.  Nevada  refers  to  a 
county  in  California.  The  above  notice  is 
further  amended  to  include  additional 
public  lands  that  are  being  considered 
for  exchange:  the  additional  (selected) 
public  lands  are  described  as  follows: 

Nevada  County,  California 

T.16N..R.7E.,M.D.M. 

Sec.  25,  SEy4. 
T.  16  N..  R.  8  E.,  M.D.M. 

Sec.  19.  SV4NEV4; 

Sec.  29,  All  public  land  in  SKSWV4: 

Sec.  30.  All  public  land: 

Sec.  31.  Ail  public  land  in  NE^. 
T.  16  N..  R.  9  E.,  M.DM. 

Sec.  8,  Lot  1  and  mineral  survey  2861. 

Aggregating  approximately  930.00  acres, 
more  or  less. 

SUePLEMENTARY  mFORMATION: 

Publication  of  this  notice  in  the  Federal 
Register  segregates  the  above  described 
public  lands  firom  settiement  location 
and  entry  under  the  public  land  laws 
and  the  mining  laws  for  a  period  of  two 
(2)  years  from  the  date  of  first 
publication. 

DATE:  On  or  before  March  20, 1989, 
interested  parties  may  submit  comments 
to  the  District  Manager,  c/o  Area 
Manager,  Folsom  Resoiutie  Area  Office, 
63  Natoma  Street  Folsom,  Califomia 
95630. 

FOR  FURTHER  INFORMATION  CONTACT 

Mike  Kelley,  Folsom  Resource  Area 
Office,  (916)  985-4474,  or  at  tiie  address 
listed  above. 

Date:  January  24, 1989. 
Simotlu  Vickeis, 
Acting  District  Manager. 
[FR  Doc.  89-2432  Filed  2-1-89: 8:45  am] 

nUJNG  COOE  431ft.40-M 


[CA-01(M)»-4212-13;  CA  22479] 

Realty  Action;  Termination  of 
Propoced  Excfiange  of  Public  Lands  hi 
Ptacer  and  Yuba  Counties,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action: 
termination  of  proposed  exchange  of 
public  lands  (CA  22479). 

SUMMARY:  This  Notice  is  to  advise  the 
public  that  the  proposed  exchange  of 
public  lands  (CA  22479)  is  terminated. 
SUPPLEMENTARY  INFORMATION:  The 

publication  of  a  notice  of  realty  action  in 
the  Federal  Register  on  May  19, 1988, 
Vol.  53,  No.  97,  page  17984,  proposed  the 
exchange  of  public  lands  in  Placer  and 
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Yuba  Counties,  Califomia.  The  Notice 
segregated  the  pubUc  lands  from 
settiement  location  and  entry  under  the 
public  land  laws  and  the  mining  laws. 
The  proposed  exchange  has  been 
terminated  and  the  segregation  of  the 
land  no  longer  serves  a  purpose.  Upon 
publication  of  this  Notice  the 
segregation  imposed  by  this  proposed 
exchange  (CA  22479)  will  be  terminated 
for  the  following  described  lands: 

Placer  County,  Califomia 

T.15N.,R.10E.,M.D.M. 
Sec.  14.  Lot  1.  N^NEy«; 
Sec.  23,  SV^S^NE%,  N^SE^,  SWy4SEV4, 

NWy4SEy4SE%: 
Sec.  2a  Loto  1.2,6,9,11,  W%NVVV4SWV4. 

swy4swy4,  sviSEy4Swy4: 

Sec.  5,  WViNEy4,  NV^N^NW^. 

swy4Nwy4Nwy4,  w%swy4Nwy4. 

Yuba  County,  CaUfomia 

T.  19.  N..  R.  6  E.,  M.D.M. 
Sec.  13,  Lote  1-7,  inclusive,  NWy4NWy4. 
Containing  643.61  acres,  more  or  less. 

The  above  described  lands  are 
currentiy  segregated  by  anoUier 
exchange  (CA  23982)  and  the  status  of 
the  land,  insofar  as  its  availability  for 
appropriation  under  the  general  land 
laws,  will  not  be  changed. 

At  10:00  a.m.  March  3, 1989,  tiie 
following  described  lands  will  be  open 
to  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals  and 
the  requirements  of  applicable  law. 
These  lands  will  also  be  opened  to 
mineral  location  under  the  United  States 
mining  laws.  The  lands  have  been  and 
continue  to  be  open  to  application  and 
offers  under  the  mineral  leasing  laws. 

Placer  County,  Califomia 

T.15N.,R.10E..M.DA(. 
Sec.  22.  E%SEy4.  SWy4SEy4. 
Containing  120.00  acres,  more  or  less. 

All  valid  appUcations  received  at  or 
prior  to  10:00  a.m.  on  March  3, 1989, 
shall  be  considered  as  simultaneously 
filed  at  that  time.  Those  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  G.  Kelley.  Realty  Specialist 
Bureau  of  Land  Management,  Folsom 
Resource  Area,  63  Natoma  Street 
Folsom,  Califomia  95630:  (916)  985-4474. 

Date:  January  24, 1989. 
Simotha  Vickers, 
Acting  District  Manager. 
[FR  Doc.  89-2433  Filed  2-1-89:  8:45  am] 
BUXmO  CODE  431IM(Hi 


[00-942-09-4520-12] 

Colorado;  Filing  of  Plats  of  Survey 

January  27, 1989. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood, 
Colorado,  effective  lOKK)  a.m.,  January 
27, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  subdivisional  lines  and 
the  subdivision  of  sections  17, 19.  and 
20,  T.  14  S.,  R.  93  W..  Sixtii  Principal 
Meridian,  Colorado,  Group  No.  842,  was 
accepted  January  9, 1989. 

Tills  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  sections  22,  23,  and  27,  T.  2  S.,  R.  90 
W..  Sixth  Principal  Meridian,  Colorado, 
Group  No.  840,  was  accepted  November 
25,1988. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  subdivision 
of  section  8  and  a  metes-and-bounds 
survey  in  section  8,  T.  5  S..  R.  60  W., 
Sixth  Principal  Meridian.  Colorado, 
Group  No.  904,  was  accepted  December 
30.1988. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  T.  36  N.,  R.  7  W.. 
New  Mexico  Principal  Meridian, 
Colorado^  Group  No.  869,  was  accepted 
January  10, 1989. 

This  survey  was  executed  to  comply 
with  the  Interior  Board  of  Land  Appeals 
approval  of  the  settlement  agreement: 
Peter  Paul  Groth,  99iBLA  99 104  (1987). 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management.  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

Jack  A.  Eaves. 

Chief.  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  89-2392  Filed  2-1-89:  8:45  am) 
BILLINQ  CODE  4310-J»-M 


[ID-030-09-4212-13;  1-25586] 

Realty  Action;  Private  Exchange 
Involving  Public  Lands  in  Jefferson 
County,  ID 

aqency:  Bureau  of  Land  Management 
Interior. 
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action:  Private  exchange  involving 
public  lands  in  Jefferson  County,  Idaho. 

The  surface  estate  of  the  following 
described  public  land  has  been  found 
suitable  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2756. 43  U.S.C.  1718): 

BoiM  MwidUo,  Idaho 

T.  7  N..  R.  37  B. 

Sec.  17.  SEMNW^ 

Sec  18,  NE^SEM. 

The  area  described  contains  80  acres,  more 
or  lets. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  will  terminate  upon 
issuance  of  patent  to  the  State  of  Idaho 
or  upon  expiration  of  two  years  from  the 
effective  date,  or  by  publication  of  a 
Notice  of  Termination  by  the  Authorized 
Officer,  whichever  comes  first 

In  exchange  for  these  lands  the  United 
States  %vill  acquire  the  following 
described  lands  in  Fremont  and 
Jefferson  Counties,  Idaho  from  Dyle 
Robertson: 


T.  7  N..  R.  37  E. 

Sec.  28.  NE^SWV^: 
T.8N..R.39B. 

Secl8.SB%NW%. 

The  area  described  contains  80  acres,  more 
or  less. 

This  exchange  is  consistent  with  BLM 
and  local  planning  for  the  lands 
involved.  The  public  interest  will  be 
well  served  by  completing  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  equal. 

The  patent,  when  issued,  will  contain 
the  following  reservation  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1880,  (28  Stat.  391;  43  U.S.C.  945). 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment  is  available  for  review  at  the 
Idaho  Falls  District,  Bureau  of  Land 
Management,  940  Lincoln  Road,  Idaho 
Falls,  Idaho  83401. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Idaho  Falls  District,  at 
the  above  adihess.  fan  the  absence  of 
timely  objections,  this  proposal  shall 
become  the  final  determination  of  the 
Department  of  the  Interior. 


Dated:  January  24, 1980. 
Uoyd  H.  Fsfgnsa^ 
DiMtrict  Manager. 
[PR  Doc  80-2434  PiM  3-1-80: 8:45  am] 


(ID-«4»4»-47S0-12] 

Idaho}  FMnQ  of  Ptats  of  Survey 

The  plat  of  survey  of  the  following 
described  land,  was  officially  filed  hi 
the  Idaho  State  Office,  Bureau  of  Land 
Management  Boise,  Idaho,  effective 
10:00  a.m.,.  January  27, 1960. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  a  pcHtion  of  the 
restored  original  meanders  of  the  left 
bank  of  the  Snake  River,  the  subdivision 
of  section  18  and  the  survey  of  certain 
irregular  lots  in  section  16,  T.  3N..  R.  41 
E,  Boise  Meridian,  Idaho,  Group  606, 
was  accepted  January  23, 1989. 

This  survey  was  executed  to  meet 
certain  administrative  needs  by  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Biireau  of 
Land  Management  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 
Ouane  E.  Oban, 

Chief  Cadastral  Surveyor  for  Idaho. 
January  27, 1980. 
[PR  Doc  80^2393  Hied  2-1-80;  8>t5  am) 


[CA  840  08  4214-10;  CACA 18168  and 
CACA  240471 

Cancellation  Of  Withdrawal  Application 
ond  Propo— d  Withdrawal,  California 


January  27, 1980. 


:  The  Bureau  of  Land 
Management  has  cancelled  its 
application  CACA  18158  to  withdraw 
8,320  acres  of  public  land  bom 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  to 
provide  a  security  zone  to  protect  the 
highly  classified  Sea  Site  I  electronic 
warfare  installation  at  the  Naval 
Weapons  Center,  China  Lake.  The  lands 
are  included  in  the  China  Lake 
Unification  withdrawal  application 
which  is  presently  under  consideration 
by  the  Congress.  The  segregation 
imposed  by  application  CACA  18158 
terminated  January  17, 1988,  by 
operation  of  law.  The  U.S.  Department 
of  the  Navy  has  filed  an  application  for 
the  same  land  for  a  temporary 
withdrawal  in  aid  of  legislation  in 
conjunctimi  with  and  a  part  of  the 
aforesaid  military  withdrawal 
application.  The  withdrawatts 


requested  for  a  period  of  5  years 
pending  Congressional  action.  This 
notice  closes  the  lands  for  up  to  2  years 
from  appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

wrmCTvn  dati:  February  2, 1980. 
ADoness:  Comments  should  be  sent  to 
the  California  State  Director.  KAi  2800 
Cottage  Way,  Sacramento,  California 
95825. 

FOn  FURTHER  INFORMATION  CONTACT 

Viola  Andrade,  BLM  California  State 
Office.  916-878-4815. 
tUPPUEMetTAWY  INFOnMATiON; 
Withdrawal  application  CACA  18158  is 
hereby  cancelled.  The  Notice  of 
Proposed  Withdrawal  and  Opportunity 
for  a  Public  Hearing  was  published  in 
the  Federal  Register  on  January  17. 1986 
(51  FR  2585). 

1.  The  segregative  effect  imposed  by 
application  CACA  18158  terminated  on 
January  17, 1988.  as  to  the  following 
described  land: 

Moam  Diablo  Meridian 

T.  27  &.  R.  43  E., 

Sees.  31  to  34.  indnsive. 
T.  28  S.,  R.  43  E., 

Sees.  4  to  9,  inclusive; 

Sees.  17  to  10.  inclusive. 

The  area  described  contains  8.320  acres  in 
San  Bernardino  County. 

2.  On  January  8. 1989.  the  U.S. 
Department  of  the  Navy  filed  an 
application  to  withdraw  the  land 
described  in  paragraph  1  from 
settlement  sale,  location,  or  entry  \xnAa 
the  geneial  land  laws,  including  Uie 
mining  laws,  subject  to  valid  existing 
rights. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  commoits. 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Public  meetings  were  held  in 
Ridgecrest  California,  on  February  6 
and  16. 1984.  and  in  Lancaster. 
California,  on  November  15,  and  16. 
1984.  in  connection  with  the  China  Lake 
Unification  withdrawal  application. 

The  application  will  be  processed  in^ 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Renter,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  No  type  of  temporary  land  use  will 
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be  permitted  during  this  segregative 
period. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  die 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  Department  of  the 
Navy. 
Nancy).AIax. 

Chief  Lands  Section,  Branch  of  Adjudication 
and  Records. 

(FR  Doc.  89-2390  FUed  2-1-89: 8:45  amj 

BtLUNQ  COOE  4*1S-«S-II 

ICO-930-00-4220-10;  COC-40498] 

Proposed  Withdrawal;  Opportunity  for 
Pul>llc  Meeting;  Colorado 

January  25, 1989. 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  The  Department  of  Energy 
has  requested  withdrawal  of  public  land 
near  Gunnison,  Colorado,  for  5  years. 
The  land  is  proposed  as  a  permanent 
disposal  site  for  radioactive  uranium 
mill  tailings.  If  this  site  is  designated  for 
permanent  disposal.  Administrative 
Jurisdiction  will  be  transferred  to 
Department  of  Energy  for  management. 
This  notice  will  segregate  the  land  bora 
operation  of  the  public  land  laws, 
including  location  and  entry  under  the 
mining  laws  for  up  to  2  years.  The  land 
will  continue  to  be  open  to  mineral 
leasing. 

DATE  Comments  on  this  proposed 
withdrawal  or  requests  for  a  public 
meeting  must  be  received  on  or  before 
May  3, 1989. 

ADDRESS:  Bureau  of  Land  Management 
Colorado  State  Office,  2850  Youngfield 
Street,  Lakewood,  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius  at  (303)  23&-1768. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  Energy  filed  application 
on  January  6, 1989,  to  withdraw  the 
following  described  public  land  from 
settlement,  sale,  location  or  entry  under 
the  public  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights,  pursuant  to  the  authority  vested 
in  the  Secretary  of  the  Interior  by 
section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat 
2751.  43  U.S.C.  1714: 

New  Mexico  Principal  Maridiaa 

Landfill  Site 

T.  49  N..  R.  1  E.. 
Sec  la  EViSE  V«SW  V^,  SW  ViSEV*; 


Sec  14,  SV4SWy4NWy4,  NV4NW%SWy«; 
Sec  15.  WViNEV^NE)4.  WtiNEV4, 
SEV4NE^,  EMEMNWV^,  NEV^NEy4 
SWy4,  NV^N^^Vi. 
The  area  described  aggregates 
approximately  330  acres  in  Gunnison  County, 
Colorado. 

The  purpose  of  this  withdrawal  is  to 
segregate  the  land  and  provide  for 
protection  until  requirements  are 
completed  for  a  permanent  transfer  of 
administrative  jurisdiction  to  the 
Department  of  Energy  under  the 
authority  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978;  92  Stat 
3021. 42  U.S.C.  7901.  as  amended. 

Effective  on  the  date  of  publication, 
these  lands  are  segregated  fitim  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
The  lands  remain  open  to  mineral 
leasing  subject  to  concurrence  by  the 
Department  of  Energy,  the  Nuclear 
Regulatory  Commission,  and  the 
Department  of  the  Interior.  The  lands 
will  remain  open  to  surface  uses  which 
are  compatible  with  the  project  until  the 
withdrawal  is  final  and  until 
construction  is  started. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  withdrawal.  If  the  authorized 
officer  determines  that  a  meeting  should 
be  held,  the  meeting  will  be  scheduled 
and  conducted  in  accordance  with  the 
Bureau  of  Land  Management  Manual, 
section  2351 .16B. 

All  persons  who  desire  to  submit 
comments,  suggestions,  or  objections,  or 
who  desire  a  public  meeting  for  the 
purpose  of  being  heard  on  tfiis  proposed 
action  must  submit  a  written  request  to 
the  Colorado  State  Director  within  90 
days  of  the  publication  of  this  notice. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  operation  of  the  public 
land  laws  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
transfer  of  administrative  jurisdiction 
takes  place  prior  to  that  date. 

The  temporary  segregation  of  this 
land  in  connection  with  the  application 
shall  not  affect  the  administrative 
jurisdiction  over  the  land  and  will  not 
authorize  any  use  of  the  land  by  the 
Department  of  Energy. 
Jenny  Saunders. 

Acting  Chief  Branch  of  Realty  Programs. 
(FR  Doc  89-2391  Filed  2-1-89;  8:45  am] 

StLUNO  COOE  431»>ie-« 


Bureau  of  Reclamation 

Proposed  MHtown  HH  Dam  and 
Reaervolr.  Ek  Creak  Dhiision  Umooua 
Hiver  proieci,  on 

AOENCY:  Bureau  of  Reclamation  (USKl). 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  enviry^jpental  impact  statement 


r  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  proposes  to 
prepare  a  draft  environmental  impact 
statement  (EIS)  on  the  proposed 
Milltown  Hill  Dam  and  Reservoir,  Elk 
Creek  Division,  Umpqua  River  Project 
Oregon.  Reclamation  and  Douglas 
County.  Oregon,  propose  to  develop  a 
dam,  reservoir,  powerhouse,  and  related 
facilities  within  the  Elk  Creek  basin.  The 
purpose  of  the  project  is  to  provide 
municipal,  rural,  domestic,  and 
industrial  water  supplies;  to  provide  full 
and  supplemental  irrigation  service  for 
commercial  and  small  tract  irrigation  for 
about  5,300  acres;  to  provide  instream 
flows  and  other  habitat  improvements  to 
enhance  anadromous  fish  production; 
and  to  provide  flood  control  to  lands 
and  improvements  along  the  flood  plain. 
The  project  will  also  provide  increased 
recreation  opportunities  and  enhance 
certain  wildlife  values. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Prange,  Environmental 
Specialist,  Bureau  of  Reclamation  (Code: 
PN-150),  Federal  Building  and  U.S. 
Courthouse,  Box  043,  550  West  Fort 
Street,  Boise,  ID  83724;  Telephone:  (208) 
334-1208. 

SUPPLEMENTARY  INFORMATION:  Previous 
studies  performed  by  Douglas  County  in 
the  Elk  Creek  basin  indicated  that  a  dam 
and  reservoir  near  the  Milltown  Hill  site 
provided  the  most  cost  effective  method 
for  meeting  the  basin's  water  needs. 
Various  dam  sizes  are  being  considered 
at  two  sites  near  Milltown  Hill.  The 
proposal  involves  a  36,000  acre-foot 
reservoir  impounded  by  a  dam  at  a  site 
about  480  feet  downstream  of  the 
Walker  Creek  confluence  (SEl/4  of  Sec. 
4,  T.  23  S.,  R.  4  W.,  W.M.).  As  presently 
conceived,  the  dam  would  have  a  crest 
elevation  of  803  feet  and  a  structural 
height  of  about  215  feet.  The  crest  length 
would  total  about  1.065  feet 
Implementing  this  alternative  would 
require  acquisition  of  about  2,360  acres 
of  dryland  pasture  now  in  private 
ownership.' 

Two  alternatives,  involving  smaller 
reservoirs,  will  also  be  considered  in  the 
EIS.  These  alternatives  would  eliminate 
commercial  irrigation  to  the  Yoncalla 
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Valley  area  yielding  a  total  irrigated 
area  of  about  2,800  acres  and  would 
reduce  the  amount  of  water  available 
for  instream  flows.  One  alternative 
would  result  in  a  reservoir  sized  at 
about  13,000  acre-feet  at  the  same 
location  as  the  preferred  alternative. 
The  second  alternative  would  result  in  a 
reservoir  of  about  ISJXX)  acre-feet  at  site 
3,000  feet  upstream.  The  second 
alternative  would  require  more  storage 
due  to  a  loss  of  inflow  htun  Walker 
Creek.  Implementing  either  of  these 
alternatives  would  require  acquisition  of 
about  1.000  acres  of  dryland  pasture 
now  in  private  o%vner8hip.  A  no  action 
alternative  will  also  be  included  in  the 
EIS. 

The  draft  EIS  is  expected  to  be 
completed  and  available  for  review  and 
comment  by  the  end  of  1989. 

The  present  investigation  began  in 
late  1985.  Since  that  time.  Douglas 
County  and  Reclamation  have  held 
public  meetings  to  discuss  study 
progress  with  interested  individuals. 
Douglas  County  and  Reclamation  have 
also  maintained  coordination  with 
resource  management  agencies  having 
an  interest  in  the  study.  Douglas  County 
sponsored  a  field  trip  in  August  1988  for 
interested  environmental  groups  and 
agencies.  Additional  public  meetings 
will  be  scheduled  to  encourage  public 
and  agency  involvement  in  the  study 
and  the  environmental  analysis.  This 
process  has  provided  and  will  continue 
to  provide  considerable  opportunity  for 
addressing  the  alternatives  and  related 
environmental  issues.  Therefore,  no 
formal  scoping  meetings  are  planned  in 
connection  with  preparation  of  the  drcdt 
EIS. 

Anyone  interested  in  more 
information  concerning  the  study  or  who 
has  suggestions  as  to  significant 
environmental  issues  should  contact  Mr. 
Richard  Prange  at  the  above  address. 
|<MD.HdL 
Deputy  Commisaioner. 
[FR  Doc.  88-2405  Piled  2-1-89: 8^45  am] 
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DocuHMfit!  Inni  PiududnQ 

AOBICV:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 


7661,  Blocks  282  and  283,  respectively. 
East  Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Morgan  City,  Louisiana. 

DATi:  The  subject  DOCD  was  deemed 
submitted  on  January  20, 1960. 
Comments  must  be  received  wdthin  15 
days  of  the  publication  date  of  this 
Notice  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  bom  the  Minerals  Management 
Service. 


;  Notice  is  hereby  given  that 
Mark  Producing  has  submitted  a  DOCD 
describfaig  the  activities  it  proposes  to 
conduct  on  Leases  OCS-G  7860  and 


;  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  PubUc  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  ajn. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

ran  RNOMCII  MFOmiATION  CONTACR 

Mr.  W.  Williamson:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2874. 

SUPPUMDfTARV  INTOWIIATIOII  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  9  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  w^cfa  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1966 
(S3  FR  10585). 


Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  January  23,  IMO. 
).  Ro|its  Paaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  80-2437  Filed  2-1-88: 8:45  am] 
SHxan  COOK  4310-iaMi 


DsvslopnMnl  Operations  Coonflrartion 
DocunMfit;  Walter  ON  ft  Qm  Corp. 

AOmcv:  Minerals  Management  Service, 
Interior. 

ACnON:  Notice  of  the  receipt  of  a 
proposed  development  operations 
cooidination  document  (DOCD). 
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Exploration/Development  Mans  Unit: 
Telephone  (504)  736-2867. 


I  Notice  is  hereby  given  that 
Walter  Oil  and  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on         ^-.A 
Lease  OCS-G  5547.  Block  16a  ^ip 
Shoal  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Morgan  City,  Louisiana. 

DATC:  The  subject  DOCD  was  deemed 
submitted  on  January  26. 1989. 
Comments  must  be  received  within  15 
days  of  the  publication  date  of  this 
Notice  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

AOORCSSCS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Paik  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  ajn. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Stivet.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

TOR  RMTNCII  IWromiATIOM  CONTACT: 

Mr.  Michael  J.  Tolbert:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  aad  Pipebne  Section, 


ftTNNtThe 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  i  93a61  of  Tide  15  of 
die  CFR.  that  die  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1968 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  1 250.34  of  Tide  30  of 
UieCFR. 

Date:  lanuary  28, 1986. 
|.  Rogera  rMarcy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc  88-2394  Filed  2-1-89: 8»IS  am] 

MUMQCOOK 


National  Park  Swvico 

Ctiesapaoka  and  Ohio  Canal  National 
Historical  Parte  rnmniiaalon,  MssMnj 

Notice  is  hereby  given  in  accordance 
widi  Federal  Advisory  Committee  Act 
that  a  meeting  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park 
Commission  will  be  held  Saturday, 
March  11, 1969,  at  die  YMCA  in 
Brunswidc  Maryland. 

The  Commission  was  established  by 
Pub.  L  91-664  to  meet  and  consult  with 
the  Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  administration  and  development  of 
die  Chesapeake  and  Ohio  Canal 
National  Historical  Paik. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weidanfetd.  Chairman. 
Wastiington.  DC 

Mrs.  Dorothy  Tappe  Grotoi.  Arlington. 
Virginia 

Mr.  Samuel  SD.  Marsh.  Bethesda. 
Maryland 

Mr.  Keith  A.  Kirk.  Hancock.  Maryland 

Mr.  James  F.  Scarpelli.  Sr.,  Cumbiefland, 
Maryland 

Ms.  Elise  B.  Heinz,  Ariingtoa  Virginia 

Professor  Charles  P.  Poland.  Jr.,  ChantiUy, 
Virginia 

Captain  Thomas  F.  Hahn.  Sbepherdstown. 
West  Virginia 


Colonel  Ralph  Albertazzia.  Martinsburg. 

West  Virginia 
Mr.  Rockwood  H.  Foster.  Washington.  DC 
Mr.  Bany  A  Passett  Washingtoa  DC 
Mrs.  Jo  Reynolds.  Potomac  Maryland 
Ms.  Nancy  C  Long.  Glen  Echo,  Maryland 
Mrs.  Minny  Pohhnann,  Dickerson. 

Maryland 
Dr.  James  H.  GUford.  Frederick,  Maryland 
Mr.  Edward  K.  Miller.  Hagerttowm. 

Maryland 
Mrs.  Sue  Ann  Sullivaa  Williamsport, 

Maryland 
Mrs.  Josephine  L  Beynon.  Cumberland. 

Maryland 
Mr.  Robert  L  Ebert  Comberland,  Maryland 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Old  and  new  business 

2.  Superintendent's  report^" 

3.  Committee  reports.  Plana  and  Projects 
Committee.  Recreation  Policies  and  Issues 
Committee,  Resouroe  Protection  Coauaittae 

4.  Public  comments 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  %vritten 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Richard  L  Stanton, 
Superintendent.  C&O  Canal  National 
Historical  Park.  P.O.  Box  4.  Sharpsburg, 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsbui^g.  Maryland. 

Date:  January  26, 1989. 
Robert  SUntoo, 

Regional  Director,  National  Capital  Region. 
[FR  Doc  88-2485  Filed  2-1-88: 8:45  amj 

SRUNQ  cow  4Sie-7»-« 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigation  Na  731-TA-234  (Final 
Court  Rwnandl 

CartxHi  Staol  Structural  Shapes  From 
Norway;  Court  Remand 

AOCNCV:  United  States  International 

Trade  Commission. 

action:  Remand  proceedings. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  is  staying  the  remand 
proceedings  in  Carbon  Steel  Structiiral 
Shapes  from  Norway,  Inv.  No.  731-TA- 
234  (Final)  in  accordance  with  the 
United  States  Court  of  International 
Trade's  (CIT)  order  dated  December  22, 
1988.  The  Commission  began  these 
remand  proceedings  on  November  30, 
1988  (53  FR  52513.  December  28, 1988] 
purauant  to  CIT  order  granting  the 


Commission  75  days  from  November  30. 
1988,  in  which  to  reach  a  remand 
determination  consistent  with  Chaparral 
Steel  Company  v.  United  States,  Slip 
Op.  88-129  (September  28, 1988).  On 
December  22, 1988.  however,  die  CIT 
amended  its  order  remanding  the  case  to 
the  Commission  in  order  to  allow  for  an 
immediate  appeal  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  (Federal 
Circuit),  and  stayed  all  further 
proceedings  before  the  Commission  and 
the  err  pending  the  Federal  Circuit's 
resolution  of  the  controlling  question  of 
law  or  its  denial  of  permission  for 
interiocutory  appeal.  Accordingly,  the 
Commission  is  staying  these  remand 
proceedings  in  conformity  with  the  CIT 
order. 

EFFECnvc  DATE  December  22, 198a 
TOR  RMTHEll  INTOWMATION  CONTACT: 
Craig  McKee  (202-252-1117).  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Sti«et  SW., 
Washington.  DC  20428.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Autliacity:  This  investigation,  conducted 
under  autiiority  of  tlie  Tariff  Act  of  1930.  title 
VIL  is  stayed  by  order  of  tlie  CIT.  This  notice 
is  published  pursuant  to  i  207.20  of  the 
Commission's  rules  (19  CFR  i  207.20). 

By  order  of  the  Commission. 
Kenneth  R.  Masoo. 
Secretary. 

ksued:  January  3a  lOaa 
[FR  Doc.  a»-2497  Filed  2-1-89:  6:45  am) 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-290;  Sub-SSX] 

Central  of  Georgia  Railroad  Co.; 
Discontinuancs  Exemption  for 
Operations  Between  Griffin  and 
Senoia,GA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
f— Exempt  Abandonments  to 
discontinue  service  over  its  12.7-mile 
line  of  railroad  between  milepost  C- 
257.4  near  Griffin  and  milepost  C-270.1 
at  Senida.  GA. 

Applicant  has  certified  diat:  (1)  No 
local  traffic  has  moved  over  the  Une  for 
at  least  2  years  and  that  overhead  traffic 
has  been  rerouted:  and  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
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over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period 
The  approrpiate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discountinuance  shall  be  protected 
pursuant  to  Oregon  Short.Une  R,  Co. — 
Abandonment-Goshen,  360 1.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Ftovided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  redeved,  this 
exemption  will  be  effective  March  4. 
1980  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 
expressions  of  inent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  *  must  be  filed  by  February 
13, 1989.  Petitions  for  reconsideration, 
must  be  field  by  February  22, 1989  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Conunerce 
Commission.  Washignton.  DC  20423. 

A  copy  of  any  petition  filed  with 
Commission  should  be  sent  to 
applicant's  representative:  Roger  A. 
Peterson.  Norfolk  Southern  Corporation. 
Three  Commercial  Place,  Norfolk,  VA 
23510—2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
discontinuance. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  February  7, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 


■  A  stay  will  be  routinely  tomad  by  the 
CommiMion  in  thoee  prooMdtaigi  where  an 
infoimed  dedekm  on  evntatnaenUl  laeuei  (whether 
raited  by  a  party  or  by  the  Section  of  Bnersy  and 
Environment  in  it*  independent  inveetigatkm) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Unee.  4  LCCJd  400  (IflSS).  Any  entity 
teeking  a  atay  involving  enviraoiMntal  coocema  i» 
encaunged  to  file  it*  request  a*  toon  a*  poaaibt*  in 
order  to  permit  thi*  Commi**ion  to  review  and  act 
on  the  requeet  before  the  effective  date  of  thia 
exemption. 

*  See  Exempt  of  Rail  Abandonment— Offen  of 
Finan.  AsiitL.  4  l.CC  2d  164  (1987),  and  final  nUee 
publithed  in  the  Padaaal  RagiatH  oo  December  22. 
1SS7  (S2  FR  4S440  48446). 


Carl  Bausch.  Chief.  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decisiotL 

Decided:  January  27. 1969. 

By  the  Commission,  Jane  F.  Mackail, 
Director,  Office  of  Proceedings. 
NorMaR-McGM. 
Secretary. 
(FR  Doc.  89-2428  Filed  2-1-80;  8:45  am] 

■■JJWQ  COOK  TOM  »l  II 


(nnMio*  Doeint  No.  31400] 

Chicago  and  North  Weetem 
TranaportaUon  Co4  Trackago  Righta 
Exemption;  Burington  Northam 

Burlington  Northern  Railroad 
Company  has  agreed  to  grant  overhead 
trackage  rights  to  Chicago  and  North 
Western  Transportation  Company  over 
its  line  betvveen  milepost  203.12  at 
Casper,  WY  and  milepost  134in  at  Orin. 
WY.  The  trackage  rights  became 
effective  on  or  ^er  January  20, 1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10S05(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
th  Commission  and  served  on:  Mack  R 
Shumate,  Jr.,  Chicago  and  North 
Western  Transportation  Company.  One 
North  Western  Center.  Chicago,  IL 
60606. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
die  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  LCC 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate,  360 
LCC  653  (1960). 

Dated  January  25, 1960. 

By  the  CommiMion.  |ane  F.  MackaO, 
Director,  Office  of  Proceedings. 
Norata  R.  MoGm. 
Secretary. 
[FR  Do&  80-2420  Filed  2-1-80;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Lodging  Of  Conaant  Decree  Pursuant 
to  the  Federai  Water  Pelullon  Controi 
Act;  Jacquin  FiorMa  DIatMng  Ca 

In  accordance  with  Justice 
Department  policy.  28  CFR  6a7,  notice  is 


hereby  given  that  on  December  6, 198a  a 
proposed  Consent  Decree  in  United 
States  V.  Jacquin  Florida  Distilling 
Company.  Civil  Action  No.  87-1209- 
CrV-T-150  was  lodged  with  the  United 
States  District  Court,  Middle  Distiict  of 
Florida.  The  proposed  Consent  Decree 
concerns  Jacquin's  violations  of  its 
National  Pollution  Discharge 
Elimination  System  (NPDES)  permit. 
Under  the  Consent  Decree,  Jacquin  is 
required  to  pay  a  penalty  of  $120,000, 
and  come  into  full  compliance  with  the 
Federal  Water  Pollution  Control  Act 
Stipulated  penalties  are  provided  for  in 
the  event  Jacquin  fails  to  comply  with 
the  terms  of  the  Consent  Decree.  The 
Consent  Decree  terminates  when  the 
Jacquin  fulfills  ali  'he  conditions  of  the 
Decree,  including  payment  of  the  civil 
penalty  and  any  stipidated  penalties 
which  may  be  due,  and  has  been  in 
compliance  with  all  the  terms  and 
conditions  of  the  Consent  Decree  for  a 
period  of  one  year. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  &«m  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  DC 
20530,  and  should  refer  to  Jacquin 
Florida  Distilling  Company,  D.O.J.  90-6- 
1-1-2760. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Middle  District  of 
Florida,  United  States  Courthouse, 
Tampa,  Florida  and  at  the  Region  IV. 
Office  of  the  Environmental  Protection 
Agency,  345  CourUand  Sti«et  NE., 
AUanta,  Georgia.  Copies  of  the  Consent 
Decree  may  be  exandned  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1517. 
Ninth  Street  and  Pennsyhrania  Avenue. 
NW..  Washington.  DC  2063a  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.40  (10  cents  per  page 
reproduction  cost]  payable  to  the 
Treasurer  of  the  United  States. 
Rogar  |.  Manulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  80-2490  Filed  2-1-80;  8:45  am] 
OOM  4«it.«i-a 


Drug  Enforcement  Adminietration 

[Docket  Na  M-e2] 

Kieaena  Pharmacy,  Inc.  Fluehlng,  NY; 
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Notice  is  hereby  given  that  on 
September  1, 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  IGssena  Fiiarmacy,  Inc.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AK8695148  and  deny 
any  pending  apphcations  for  renewal 
Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  tibe 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Friday, 
February  3, 1989,  commencing  at  10:00 
a.m.,  at  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit. 
Courtroom  2, 717  Madison  Place  NW^ 
Washingtoa  DC- 
Dated:  January  27. 1989. 
lohnCLawn, 

Administrator,  Drug  Enforcement 
A  dministration. 

[FR  Doc  89-2411  Filed  2-1-40:  &45  am] 

BNXMQ  COOC  ItIB  tS  M 


[Docket  Na  88-83] 

Jay  Blaine  Soreneon,  D J>.Sn  Salt  Lalce 
City.  UT;  Hearing 

Notice  is  hereby  given  that  on  August 
30, 1988,  die  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Jay  Blaine  Sorenson.  D.D.S.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  your  application  for  a 
DEA  Certificate  of  Registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday, 
February  23, 1989.  commencing  at  9:30 
a.m..  at  the  State  Court.  Metropolitan 
Hall  of  Justice.  Courtroom  301.  240  East, 
400  South,  Salt  Lake  City.  Utah. 

Dated:  January  26, 1989. 

lolinCLawn. 

Administrator.  Drug  Enforcement 
Administration. 

(FR  Doc.  89-2412  Filed  2-1-89;  8:45  amj 

SNJJMQ  COOC  4410-OMI 


NATIOflAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic«(a»-^M)] 

NASA  Advisory  Councfl  (NAC). 
Aerospace  Medtelne  Advleory 
Committee  (AMAC);  Meeting 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

auMMARV:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Cotmcil,  Aerospace 
Medicine  Advisory  Committee. 
DATE  AND  TIME:  February  8, 1989;  8:30 
a.m.  to  5  p.m.,  February  9. 1989.  8:30  a.m. 
to  5  p.m.,  and  February  10. 1989.  8:30 
a.m.  to  12  noon. 

ADDRESS:  NASA  Headquarters,  Room 
226A.  600  Independence  Avenue,  SW, 
Washington,  DC  20546. 
FOR  RIRTHER  INFORMATION  CONTACT 

Dr.  Janis  Stoklosa,  Code  EBM.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546  (202/453-1540). 
SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Medicine  Advisory 
Committee  consults  with  and  advises 
the  NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  long  range 
planning  of  aerospace  medicine 
research.  The  Committee  will  meet  to 
discuss  the  Extended  Duration  Orbiter, 
Extended  Duration  Crew  Operations, 
Life  Sciences  Subcommittee  Working 
Group  activities,  and  Space  Science  and 
Applications  Advisory  Committee 
activities.  The  Committee  is  chaired  by 
Dr.  Harry  C  HoUoway  and  is  composed 
of  24  members.  The  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room  (approximately  40  people 
including  members  of  the 
Subcommittee).  It  is  imperative  that  the 
meeting  be  held  on  these  dates, 
February  8, 9,  and  10. 1969.  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 
Type  of  Meeting:  Open. 

Agenda  I 

Wednesday,  February  8 

8:30  a.m. — Opening  Remarks. 

9:15  a.m.— Charge  to  AMAC. 

10:30  a.m. — Extended  Duration 
Orbiter  (EDO)  OvNview  and 
Discussion. 

5  p.m. — Adjourn. 

Thursday,  February  9 

8:30  a.m. — Extended  Duration  Crew 
Operations  (EDCO)  Overview  and 
Discussion. 


2  p.m. — Life  Sciences  Subcommittee 
Woricing  Group  Activities. 

3  p.m. — Life  Sciences  Program  Plan. 

4  p.m. — Office  of  Aeronautics  and 
Space  Technology  Investment  in  Life 
Sciences. 

5  p.m. — Adjourn. 

Friday,  February  10 

8:30  a.m.— NASA  Advisory  Council 
Activities. 

9n5  a.m. — Space  Science  and 
Applications  Advisory  Committee 
Activities. 

lOHX)  a.m. — Life  Support  Management 
Working  Group  Activities. 

10:45  a.m. — Wrap-Up  Discussion. 

12:00  noor» — ^Adjourn. 
Ann  Bradley. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  80-2377  Filed  2-1-88:  8:45  am] 

aUJNO  COOC  7310.01-41 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AQENCV:  National  Endowment  for  the 

Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

DATE:  Comments  on  this  information 
collection  must  be  submitted  by  March 
6.1989. 

ADDRESSES:  Send  comments  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
726  Jackson  Place.  NW..  Room  3002. 
Washington.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C.  Doyle. 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506;  (202-682-5401). 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Anne  C.  Doyle,  National 
Endowment  for  the  Arts.  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  a  review  of  the 
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revision  of  a  currently  approved 
collection.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information:  (1)  The  title  of  the  form;  (2) 
how  often  the  required  information  must 
be  reported;  (3)  who  will  be  required  or 
asked  to  report;  (4]  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6]  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.1K.  3504(h). 

Title:  FY  90/91  Advancement  Program 
Application  Guidelines 

Frequency  of  Collection:  One-time 

Respondents:  Non-profit  institutions 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
firom  non-profit  organizations  applying 
for  funding  under  specific  Program 
categories.  This  information  is 
necessary  for  fair,  thorough  and  in-depth 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  Number  of  Respondenta: 
150 

Average  Burden  Hours  per  Response: 
32 

Total  Estimated  Burden:  4,800 
AaiMCDoyls, 

Administrative  Services  Division  National 
Endowment  for  the  Arts. 

\FK  Doc  80-2484-Filed  2-1-69;  8:45aiii] 

I  COM  7U7'«1-« 


IfwUtute  of  Museum  Servlcei 
Piofesslonel  QsnHces  Proflrem; 
AvaiaMNty  of  Funde 

AOENCV:  Institute  of  Museum  Services, 

NFAH. 

ACTION:  Notice  of  availability  of  funds, 

types  of  projects  encouraged  for  Fiscal 

Year  1989. 


r.  For  fiscal  year  1989,  $250,000 
is  available  through  Oie  Professional 
Services  Program  of  the  Institute  of 
Museum  Services.  The  deadline  for 
submission  of  applicable  proposals  is 
April  7, 1980. 

Nature  of  Program:  Through  the 
Professional  Services  Program,  the  IMS 
offers  cooperative  agreements  to 
private,  non-profit  professional  museum 
services  related  organizations  which 
submit  proposals  for  projects  that  wiU 
benefit  and  strengthen  services  of  the 
museum  commuity  at  large.  Section 
20e(b),  Title  n  of  the  Museum  Services 
Act  Pub.  L  94-462  contains  authority 
for  this  program.  (20  U.S.C  965). 


:  For  the 
fiscal  year  1989  Professional  Services 


award  cycle,  along  with  other 
applications  under  the  program,  IMS  is 
particiilarly  interested  in  receiving  from 
professional  museum  organizations 
proposals  designed  to  enhance  the 
effectiveness  of  museum  trustees.  In 
light  of  policy  guidance  fit>m  the 
National  Museum  Services  Board  and 
other  information.  IMS  concludes  that 
there  is  a  need  among  museums 
generally  to  enhance  the  vital  role  of 
museum  trustees  in  the  provision  of 
museum  services.  IMS  believes  that 
sound  proposals  under  the  Professional 
Services  Iht>gram  to  strengthen  that  role 
would  help  to  serve  this  need  and  would 
promote  the  purposes  of  that  program 
and  of  the  Museum  Services  Act 
generally.  Proposals  for  projects  that 
would  enhance  the  interaction  and 
working  relationships  between  museum 
trustees  and  museiun  administrators  and 
would  increase  trustees'  understanding 
of  the  mission  and  functions  of  the 
museum  and  their  responsibilities  in 
regard  to  those  functions  are  encouraged 
among  others.  Proposals  designed  to 
stimulate  a  mentorship  approach  to  the 
strengthening  of  the  museum  trustee  role 
are  encouraged. 

While  IMS  invites  the  submisson  of 
applications  involving  such  proposals, 
applicants  are  advised  that,  under 
current  regulations,  these  proposals 
must  be  reviewed,  along  with  other 
applications,  in  accordance  with  the 
procedures  and  criteria  applicable  to  the 
Professional  Services  Program  found  in 
45  CFK  1180.77  (S3  FR  31336,  Aug.  18, 
1988)  and  cannot  receive  special 
consideration  in  the  review  process  or  in 
binding  decisions.  IMS  interprets  the 
regulations  in  §  1160.77  as  permitting  the 
submission  of  groups  applications  by 
professional  museum  organizations. 

Deadline  Date  for  Transmittal  of 
Applications:  An  application  for  a 
cooperative  agreement  must  be  mailed 
or  hand-delivered  by  Friday,  April  7. 
1989. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  muSt  be 
addressed  to  the  Insitute  of  Museum 
Services,  1100  Pennsylvania  Avenue, 
NW..  Room  609,  Washington,  DC  20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 


If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  eidier  of  the  following 
as  proof  of  mailingSl)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-cancelled  by  the  U.S 
Postal  Service. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  Institute  of  Museum 
Services,  Old  Post  Office  Building,  1100 
Pennsylvania  Avenue,  NW.,  Room  609, 
Washington,  DC  20506. 

IMS  will  accept  a  hand-delivered 
application  between  9:00  ajn.  and  4.-00 
p.m.  (Washington,  D.C.  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  deadline  date. 

Program  Information  and  Applicable 
Regulations:  Program  information  is 
contained  in  the  following:  final 
regulations  published  August  18, 1988  in 
Federal  Re^ster  vol.  53,  no.  16a  pages 
31336-31339. 

Available  Funds:  $250,000  is  availably 
for  FY  1980.  IMS  makes  matching 
Professional  Services  cooperative 
agreements  of  no  more  than  $50,000  i 
Federal  funds.  In  exceptional 
circumstances  applicable  to  a  particular 
appUcant,  the  Director,  upon 
consultation  with  the  Board,  may  waive 
the  matching  requirement. 

APPLICATION  POINMdMS  mails 
application  forms  and  program 
information  in  a  PSP  Application  Packet 
to  museum  services  organizations  on  its 
mailing  list.  Applicants  may  obtain 
Application  Packets  by  writing  or 
telephoning  the  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Room  609,  Washington.  DC  20506, 
(202/786-0539). 

nmTHER  information:  For  further 
information  contact  Rebecca  W. 
Danvers,  Institute  of  Museum  Services. 
1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

Telephone:  (202)  786-0536. 

Dated:  January  3a  1989. 
(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 
Loia  Biiike  Shepard, 
Director,  Institute  of  Museum  Servicei,. 
[FR  Doc.  89-2470  Filed  2-1-69;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

AppHcatione  for  Licenses  To  Export 
Nuclear  Facilities  or  Materials 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
foUovtring  application  for  an  export 
license.  A  copy  of  the  application  is  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street,  NW., 
Washington,  DC. 


A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant;  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission;  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington.  DC  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 


utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  table  on  the  following 
page  lists  the  new  major  application. 

For  the  Nuclear  Regulatoty  Commission. 
Dated  this  27th  day  of  fanuary  1960  at 
Rockville,  Maryland. 

Marvin  R.  PetetMin, 

Assistant  Director  for  International  Security, 
Office  of  Governmental  and  Public  Affairs. 

NRC  Export  Application 


Name  of  appMcant  Washington  Public  Power  Suppty  System. 
Date  ot  application.  01/20/89 
Date  received:  01/25/89 
Application  Number  XR151 


Description  o(  item  to  be  exported 


Civilian  nuclear  power  plam— 1300  MWe~ 


Country  o<  destination 


„  People's  Republic  at  China. 


|FR  Doc.  89-2447  Filed  2-1-89: 8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039, 2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  9-11, 1989,  in  Room  P-114,  7920 
Norfolk  Avenue,  Bethesda,  Md.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  January  26, 1989. 

Thursday.  February  9. 1969 

&30  A.M.-6:45  AM.:  Comments  by 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest. 

8:45  A.M.-10:15  A.M.:  Decay  Heat 
Removal  (Open) — ^Briefings  and 
discussion  regarding  proposed  NRC  staff 
resolution  of  Generic  Issue  99, 
"Improved  Reliability  of  RHR  Capability 
in  PWRs." 

10:30  A.M.-12.W  Noon:  NRC  Severe 
Accident  Policy  (Open) — Briefing  by 
NRC  Staff  regarding  status  of 
implementation  for  future  LWRs. 

1:00  P.M.-2:30  P.M.:  Quantitative 
Safety  Goals  (Open) — Discuss  proposed 
ACRS  report  regarding  the  proposed 
implementation  plan  for  this  matter. 

2:45  P,M.-4:15  P.M.:  Resolution  of 
Generic  Issues  70,  "PORV Reliability" 
and  94,  "Low  Temperature  Overpressure 
Protection. "  (Open) — Meeting  with  NRC 
Staff  representatives  to  hear  and  discuss 
proposed  resolution  of  these  generic 
issues. 


^ 


4:15  P.M.-5.-00  P.M.:  NRC  Safety 
Research  Program  (Open) — Discuss 
proposed  ACRS  annual  report  to  the 
U.S.  Congress  regarding  the  NRC  safety 
research  program  and  budget 

5:00-6:00  PM.:  Containment  Design 
Criteria  (Open) — Discuss  proposed 
ACRS  action  regarding  development  of 
design  criteria  for  nuclear  power  plant 
containments. 

Friday,  Feliruary  10, 1969 

8:30  A.M.-10:30  A.M.:  Human  Factors 
(Open) — Briefing  by  NRC  Staff  regarding 
revised  human  factors  research  program 
plan. 

10:45  A.M.-12:00  Noon:  NRC  Safety 
Goal  Policy  (Open) — ^Discuss  proposed 
ACRS  report  regarding  the  proposed 
implementation  plan  for  this  matter. 

1:00  P.M.-1:45  P.M.:  Application  of 
Leak  Before  Break  Concept  (Open)-— 
Briefing  and  discussion  as  appropriate 
of  proposed  NRC  position  regarding  the 
scope  of  application  of  the  leak  before 
break  concept 

1:45  P.M.-2:15  P.M.:  Anticipated 
ACRS  Activities  (Open) — ^Discuss 
anticipated  subcommittee  activities  and 
items  proposed  for  consideration  by  the 
full  Committee. 

2:30  P.M.-4M)  P.M.:  Standardization 
and  Licensing  Reform  (Open) — Review 
proposed  NRC  rule  and  statement  of 
considerations  regarding  10  CFR  Part  52, 
Early  Site  Permits;  Standard  Design 
Certifications;  and  Combined  Licenses 
for  Nuclear  Power  Plants  (tentative). 

4:00  P.M.-4:45  P.M.:  Appointment  of 
ACRS  Members  (Open/ Closed)— 
Discuss  status  of  appointment  of  new 
member(s)  and  reappointment  of  current 
members). 


Portions  of  this  session  will  be  dosed 
as  appropriate  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of  ' 
personal  privacy. 

4:45  P.M.-6:00  P.M.:  NRC  Regulatory 
Process  (Open) — ^Discuss  proposed 
ACRS  consideration  of  the  NRC 
regulatory  process. 

Saturday.  Felmiary  11, 1969 

8:30  A.M.-1Z-00  Noon:  Preparation  of 
ACRS  Reports  (Open) — Discuss 
proposed  reports  to  NRC  regarding 
items  considered  during  this  meeting 
and  the  annual  research  report  to  the 
U.S.  Congress. 

1:00  P.M.-2:00  P.M.:  ACRS 
Subcommittee  Reports  (Open/Closed) — 
Hear  and  discuss  reports  of  designated 
subcommittee  chairmen  and  members 
regarding  the  status  of  recent  activities. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed. 

1:00  P.M.-3:30  P.M.:  Miscellaneous 
(Open) — Complete  discussion  of  items 
considered  during  this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  27, 1988  (53  FR  43487).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
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Executive  Director  as  far  in  advance  as 
practicable  to  that  appropriate 
arrangements  can  be  made  to  allew  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still  motion 
picture  and  cameras  during  this  meeting 
may  be  limited  to  selected  portions  of 
(tie  meeting  as  determined  by  the 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  this  purpose  may 
be  obt^nsd  by  a  prepaid  telephone  call 
to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  poMibUty  that  the 
schedule  for  ACRS  meettngw  may  be 
adjusted  by  the  Chairman  as  necossary 
to  facilitate  the  conduct  of  the  meeting, 
persons  pluming  to  attend  sfaonld  check 
«vith  the  ACRS  Executive  Director  if 
such  reschediding  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  dose  portiona  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  [$  U.S.C 
552b(c)(e)]  Old  to  discusi  Roprietary 
Information  appllcabte  to  the  matters 
being  considered  [5  U.S.C  552b(c)(41. 

Further  information  regarding  topics 
to  be  disctissed,  whether  the  meeting 
has  been  canceyed  or  rescfaedoled.  the 
Chairman's  ruling  on  lequests  forlhe 
opportunity  to  pfeeenl  oral  statenMBts 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director.  Mr.  Raymond  F. 
Fraley  (telephone  301/402-8040), 
between  8n9  A.M.  and  MOPliL 

Date.  January  30, 1980. 
lohnCHoyia, 

Advitory  CammitttitUnnngfinuiiUOffiotr. 
(FR  Doc.  80-3448  FUad.a-l-«Oc  8B4t  aa4 


■wvnn^  or  ins  MBvmvy  I'snev  wr  inv 
Dvcontaminatkm  of  Thro*  IMt  loloni, 
Unit  2;  OPU  NuolnrCorp. 


Notice  is  hereby  givm  pursamit  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island. 
Unit  2  (TMI-2)  will  be  meeting  on 
February  IB,  1989  from  7:00  p.m.  to  10:00 
p.m.  at  the  Holiday  lim,  23  S.  Second 
Street,  Harrisbiug,  Pennsylvania.  Th4 
meeting  wiD  be  open  to  the  public. 

At  this  meeting,  the  Panel  will  receive 
a  status  report  on  the  progress  of 
defueling  from  the  licensee,  CPU 
Nuclear  Corporation.  The  licensee  will 
also  describe  the  processed  water 
disposal  system  and  discuss  the  cleanup 


schedule  and  propoaediundin^  for  the 
remainder  of  the  cleanup.  Members  of 
the  public  will  be  givan  the  oi^ertonity 
to  address  the  Panel. 

Further  information  on  theiseeting 
may  be  obtained  from  Dr.  Michael  T. 
Masmk,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  2055S, 
telephone  (301)  49^1373. 

Datad  at  RockviMe,  Maryland,  this  30*  day 
of  January  lOML 

For  1ta»  Nodaar  Regulatory  Cmuiulwiuu. 
lolmCHoyte. 

AdviBory  Cbmnattae  Management  Officer. 
[PR  Doc  8e-24W  FUed  2-1-80;  a»tS  am) 


QuH  StatM  UtMtiM;  Wlttidrawal  Of 
AppHcstiOM  fof  AnMndtiMttts  to 
FscMty  OpcnrthiB  Uccom 

The  U.S.  Nuclear  Regnlatoiy 
Commission  (the  Canndsaioa)  has:> 
granted  the  Deeasnben2,  ISttreqneet 
of  Netumska  PaUie  Power  DMtict  (tbe 
licensee),  to  wHbdcBwportiaasofita 
July  la  1987  and  March  4, 1988 
applications  for  propose  ~ 
to  Fadlitjr  Open^  lioanae  Na  DPR- 
46,  which  anthoriaaaijperatieo  of  the 
Cooper  Nuclear  Station.  locatadiB- 
Nemaha  County,  Nebraska. 

The  proposed  amendments  would 
have  revised  the  Goeper  NoelearStation 
Tedmicai  Spedficatlons  to  make  Fire 
Area  Barrier  and  Penetration  Fire  Seals 
Limiting  Conditions  for  Operation  and 
Survetlkmce  Reqoireraenteappliceble 
only  to  those  seab  and  barriers  which 
form  the  boondoy  offire  areas.  The 
Commission  has  considered  the 
December  12, 1988  letter  and  has 
determined  that  pennissionio  withdraw 
portions  of  the  jidy  la  1087  and  March 
4, 1988  appUcatloRS  for  amendments 
should  be  panted. 

For  further  details  with  respect  to  this 
action,  see  (t)  the  applications  for 
amendments  dated  July  10, 1987  and 
March  4, 1988;  and  (2)  the  Nebraska 
Public  Power  District  letter  dated 
December  12. 1988  withdrawing  portions 
of  the  Inly  la  1987  and  Mardi  4, 1988 
applications  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
Local  Public  Document  Room  located  at 
the  Auburn  Public  Library,  11815th 
Street,  Auburn  Nebraska  68305. 

Dated  at  Bethasda.  MaryUnd>  thi»24di  day 
of  January  1988. 


For  tlie  Nuclear  RagaiatoryComininlon. 
Paul  W.  Otknnor, 

Project  Manager  Project  Directorate — IV 
Diviaiott  of  Reactor  Pn^aett— III.  rV,  Vand 
Special  ProjeotM.  Offhe  of  Nuclear  lOaetor 
Regulation. 

(FR  Doa  80-2480  Filed  Z-UtOi  8:45  am) 


II 


Houaton  UglMino  ft  Poavar  Co;, 
ConoMf tton  of  iMuan—  of 
AiMndmant  to  FacMty  Oparating 
UcanyndPropooodNoSlgnWcant    . 

and  Opportunity  for  Hoarina 

IlieU.S.  Nudeer  Regolatory 
Commission  (the  Commission]  iff 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
76,  issued  to  Houston  Lightuig  ft  Power 
Company  (the  licensee),  for  operation  of 
the  South  Texas  Project,  Unit  1,  located 
in  Matagorda  Coimty,  TexB» 

The-proposed  amendment  would- 
revise  the  Unit  1  Technical 
Specifications  to  incorporate  the  Unit  1/ 
Unit  2  Combined  Tedmicai 
Specifications  which  are  to  be  issued 
with  the  Unit  2  fulI.power  Ikensa.  At  the 
time  Unit  2  receives  an  operating 
license,  Houston  Lighting  ft  Power 
Company  (HLftP)  will  receive  Technical 
Specificatians  that  are  applicable  for 
both  units.  Le..  Combined  Technical 
Specifications.  Tb  implement  the 
Combined  Technical  Spedficadona  on 
Unit  1,  die  Unitl  license  requires  an 
administrative  change. 

The  Commission  has  provided 
guidance  for  the  application  of  criteria 
for  no  signiflcant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (61  FR  7751).  Tliese 
examples  include  example  (1),  A  purely 
administrative  change  to  technical 
spedfications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  spedfications,  correction  of  an 
error  or  a  diange  in  nomendature. 

The  proposed  changes  for  the 
Combined  Technical  Spedfications  are 
administrative  in  nature,  and,  therefore, 
are  within  the  scope  of  the  example. 
Since  the  changes  are  encompassed  by 
an  example  for  whidi  no  significant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 
this  section  of  the  amendment  involvee 
no  signiflcant  hazards  consideration. 

llie  staff  has  revievfed  the  proposed' 
amendment  and  the  licensee's  no 
significant  hazards  consideration 
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determination.  Based  on  the  review  of 
the  proposed  areas  of  change  and  the 
above  discussions,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
does  not  involve  a  sijp^cant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  OfiRce  of 
Administration  and  Resource 
Management,  U.S.  Nudear  Regulatory 
Commission.  Washington.  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Philips    .  . 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  8:15  am  to 
4:00  pm.  Copies  of  written  comments 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Sb«et  NW., 
Washington.  DC  20555.  TTie  fillings  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  6. 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  resped  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participates  as  a  party  in  the 
proceeding  must  file  a  writien  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/ or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Ucensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitoner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitoner's  right  under  the  Act  to  be 


made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitoner's 
property,  financial  or  oUier  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  w^ch  may  be 
entered  in  die  proceeding  on  the 
petitoner's  interest  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  die  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitied  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  wltich  must  indude 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  fortii 
with  reasonable  specifidty.  Contentions 
shall  be  limited  to  matters  witiun  the 
scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  wi^di  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  vfill  serve  to  dedde 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  noticeperiod. 
However,  should  circumstances  change 
during  the  notice  such  that  failure  to  act 
in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 


significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  Hie  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infiequentiy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Stieet  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptiy  so 
inform  the  Commission  by  a  toll-fi^ 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  jose  A.  Calvo:  petitioner's 
name  and  telephone  number  date 
petition  was  mailed:  plant  name;  and 
publication  date  find  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel-Rockville, 
U.S.  Nudear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Jack  R.    . 
Newman,  Esq.,  Newman  ft  Holtzinger, 
P.C,  1615  L  Stieet  NW..  Washington. 
DC  20036,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i}- 
(v)  and  2714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  17, 1989 
which  is  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC  20555,  and  at  Uie  Wharton  Junior 
College  Library,  J.M.  Hodges  Learning 
Center,  911  Boling  Highway,  Wharton. 
Texas  77488  and  Austin  Public  Library. 
810  Gudalupe  Street  Austin,  Texas 
78701. 

Dated  at  Rockvile.  Maryland,  this  19th  day 
of  January  1969. 
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For  tlM  Nuclear  Regulatory  Conmission. 
|ooe  A.CahM>k 

Director  Projact  Ditactotale — IV,  Division  of 
Reactor  Project»^ll  IV.  V  and  Special 
Projects,  Office  of  Nudear  Reactor 
Reguiotion. 
(PR  Dec  00-2451  FUed  2^1-80: 8:45  am) 


PubfcSTwIaiCOLOf  Colorado  (Fort 
St.  Vrainilycltor  QfenoratInQ  Statton); 
Ejcwnptlon 


Public  Service  Company  of  Colorado 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-34  that 
authorizes  operation  of  the  Fort  St 
Vrain  Nuclear  Generating  Station.  The 
licenaa  provides,  among  other  things, 
that  it  is  Hibiect  to  all  rules,  regulationa, 
and  orders  of  the  Comraission  now  or 
hereafter  in  effect 


On  November  10. 1988.  tfaa  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Fedotal  Baghtw  (53  FR 
45447)  a  flnal  rule  amending  10  CFR 
Parts  2, 70  and  73.  These  amendments 
dealt  with  physical  protection  -and 
security  personnel  performance 
regulations  and  its  design  basis  threat 
fur  fuel  facilities  possessing  formula 
quantities  of  strategic  special  nuclear 
material  (SSNM)  to  require  protection 
equivalent  to  that  in  place  at 
comparable  Department  of  Energy 
(DOE)  fuel  facilities.  These  changes 
have  been  prompted  by  a  recent  study 
that  compared  NRCaaacuiity 
requirements  for  SBNM  with  OOE's 
recently  upgraded  security  system.  The 
changes  are  also  supported  by  findings 
from  reviews  of  safeguards  event 
reports.  Regulatory  ^ectiveness 
Reviews,  and  inspection  reports.  The 
amendments  provide  greater  assurance 
that  physical  protection  measures  at 
these  fuel  facilities  can  protect  against 
theft  It  was  the  NRCs  intent  that  these 
amendments  to  its  physical  protection 
regulations  only  apply  to  licensed  fuel 
facilitier  possessing  fbrranla  quantities 
of  S9(M:  These  facilities  are:  General 
Atomics.  La  folia,  California;  Nuclear 
Fuel  Services.  Erwin.  Tennessee; 
Babcock  and  WUoox,  Lynchburg. 
Virginiai  and  United  Nodear 
CofpaMttoR  KtentvlUa,  Connacticut: 
Altfaoagh  tfaa  Port  9L  Vrain  raaator 
(Coloradoj'uaaahighanriahBd  uranium 
fuel,  it  is  not  subject  to  these  upgradaa 
because  of  the  extensive  processing 
required  to  yield  weapons  naahle 
material  and  because  of  the  weight  of 


thafbd  elamantaaiid  tbsit  low 
conceotratioB  of  uranium.  In  isauing  tfaia 
ameadraaart.  tfaa  NRC  statad;  "Punnant 
to  10  GFR  73.5,  the  ConmusaiaB  will 
initiate  an  wcemption  from:  tfaa  new 
requiremaota  for  Fort  St  Wain." 

m 

Pursuant  to  10  CFRJ%>t  73.0.  "The 
Commission  may,  upon  apptication  of 
any  interested  person xu  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  part  as  it  determines  are  authorised 
by  law  and  w^ll  not  endangw  life  or 
property  or  the  coounon  di^Tense  and 
security,  and  are  otherwise  in  the  public 
interest" 

The  purpose  of  the  proposed 
amendments  waa  to  ass>ire  that  SSNM 
in  NRC  licensed  fuel  faciUtiesare 
provided  with  a  comparable  level  of 
protection  to  DOE  facilities.  To  achieve 
this  obiective.  reviews  have  been 
conducted  periodically  by  joint  NiRC/ 
DOE  review  teams.  The  findings  from 
the  most  recent  review  (IQSi)  indicated 
that  DOE  has  placed  increased 
emphasis  on  guard  weaponry,  training, 
and  tactical  response  exercises  and  has 
upgraded  some  physical  security 
measures.  To  maintain  comparability 
with  DOE  as  well  as  to  repond  to  recent 
NRC  security  reviews,  the  NRC  has 
amended  its  physical  protectioa 
regulations  for  SSNM  to  indude  the 
following:  (1)  Security  system 
performance  evaluation  through  tactical 
response  exercises.  (2)  night  firing 
qualiBcation  for  guards  using  all 
assigned  weapoits;  (3)  search  of  100 
percent  of  entering  personnel  arid 
packages  (for  explosives,  firearms,  and 
incendiary  devices),  (4)  posting  of  armed 
guards  at  control  points.  (S)  providing 
two  separate  physical  personnel 
barriers  aroimd  the  protected  area,  and 
(6)  revision  of  the  design  basis  threat  at 
these  fuel  facilities  to  indude  land 
vehicle  use  by  adversaries  attempting  to 
commit  theft  and  require  the 
implementation  of  countermeasores  to 
prevent  fordble  vehide  entry  into  the 
protected  area.  These  amendments  will 
provide  greater  assurance  that  security 
systems  and  security  force  capabilities 
at  these  fadlities  are  comparable  to 
those  used  by  DOE. 

However,  situation  at  the  Fort  St 
Vrain  Nudear  GeiMrating  Station  was 
found  ta  ba  substantially  difiarent  Fuel 
elamenta  containing  93.169^  enricfaad 
uranitun  fuel  at  Fori  St  Vrain  are 
located  in  the  core  or  in  stocagai  Only 
fresh  fuel  in  storage  ia  impaittnt'to  this 
physical  proteotioaiaqaisawiMils  Fnafa: 
fuel  alaaaantaacastnaaiiiin  aiihatantial 
buildine.le«atadwitfaiadia  raaator. 
protected  acaa..  that  ia  I 


protected  by  alarms  mid  guardr.  The 
fuel  elements  are  hexagonal  right  prisms 
a  pproxtmately  14-  incfasa  acnw*  aml'31' 
incfaas  high,  eadi  weighing  abaat  280 
pounds,  The'  fbet  consistaof  particlee 
composed  of  uranium  and  thorium 
dicarbides  coated  with  several  WgHy 
retentive  layere  of  carbon  and  silicon 
carbide.  The  partides  are  bonded  with  a 
carbonaceous  matrix  into  rods;  whidr 
are  sealed  in  the  fuel  holes  of  the 
elements.  The  fuel  for  eadr  element' 
consists  of  120  foei  rods,  and  each  fuel 
element  contains  up  to  0.9  kg  of 
uranium.  The  fuel  dements  are  designed 
to  retain  their  integrity  at  temperatures 
up  to  5000  T.  The  end  result  is  that  the 
fissile  material  is  highly  diluted  by 
graphite  and  other  materials.  Recovery 
of  the  fissile  material  is  made  difficult 
by  the  inert  and  refradory  nature  of  the 
carbon  and  silicon  carbidie  coatings  and 
by  the  presence  of  thorium.  Therefore, 
due  to  the  fuel  element  weight  and  to  the 
extensive  processing  needed  to  yield 
weapons  usable  material,  the  fuel  is 
unattractive  fit>m  a  theft  point  of  view. 

With  respect  to  the  revised  design 
basis  threat  which  aUowa  adversaries 
use  of  a  land  vefaide  for  transport 
additional  measures  to  protect  against 
use  of  a  vehicle  are  not  needed  for  the 
following  reasons.  Since  a  single  fuel 
element  contains,  at  most  about  0.9  kg 
of  high  enriched  uranium,  it  follows  that 
an  adversary  seeking  a  formula  quantity 
would  have  to  gain  control  over  and 
load  onto  his  vehicle  a  number  of  fud 
elements.  In  view  of  current  requimnent 
for  armed  respondera  at  Port  St  Vrain, 
the  Commission  believe  that  the 
response  force  could  regain  control  of 
the  fuel  dements  before  an  adversary 
team  could  identify  and  load  a  formula 
quantity  of  uranium  contained  in  fuel 
elements  onto  a  vehide  and  escape. 

Therefore,  it  is  appropriate  to  grant  an 
exemption  under  10  GPR  73.5  from  the 
revision  to  Part  73  covered  in  the 
November  10. 1988  rulemaking. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR  73.5 
that  an  exemption  as  described  in 
Section  III  is  authorized  by  law,  will  not 
present  an  undue  risk  to  public  health 
and  safety,  and  is  consistent  with  the 
common  defense  and  security,  and  ara 
otherwise  in  the  pubic  interest 

Therefore,  the  Cnmmissinn  bereby- 
grants  the  foUotvingaxemption. 

Public  SMvioa  Company  of  Colorado  is 
exempt  from  tki  inasMod  tansiwmnnu  of  10 
CFR  Part  73  m  emewtail  Wnwemher  10.  ISBS 
at  S3>m  4hktts  I 
requiiei—me  iipfuifc  fs 
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formula  quantities  of  strategic  special  nuclear 
materials. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commissioo. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  January  1980. 
Gary  M.  Hoiohaa, 
Acting  Director  Division  of  Reactor 
Projects— II!.  IV.  V  and  Special  Projects. 
Office  of  Nuclear  Reactor  Regulation. 
{FR  Doc.  88-2452  Filed  2-1-80;  8:45  am] 


:Ooekat  No.  50-327] 

Tennaiaaa  VaRoy  Aulhorfty,  Sequoyah 
Nudear  Plant,  Unit  1;  Exemption 

I 

The  Termessee  Valley  Authority  (the 
licensee)  holds  Facility  Operating 
License  Nos.  DPR  77  and  Dre-79.  which 
authorize  operation  of  the  Sequoyah 
Nuclear  Plant  Units  1  and  2  (the  facility. 
Units  1  and  2).  The  license  provides, 
among  other  things,  that  the  facility  is 
subjed  to  all  rules,  regulations,  and 
orders  of  the  Nudear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect 

The  facility  consists  of  two 
pressurized  water  reactors  located  on 
the  licensee's  site  in  Hamilton  County, 
Tennessee. 

n 

Section  50.46(aKl)  to  10  CFR  Part  50 
requires,  in  part  that  for  a  pressurized 
light-water  reactor,  its  plant-specific 
ECCs  cooling  performance  shall  be 
calculated  in  accordance  with  an 
acceptable  evaluation  model  and  for 
plant  operating  conditions.  Furthermore. 
S  50.46(b)(1)  requires  that  the  calculated 
maximum  fuel  element  cladding 
temperature  or  peak  ^ad  temperature 
(PCT)  from  the  ECCS  performance 
during  design  basis  acddents  shall  not 
exceed  2200 'F. 

In  its  application  for  relief,  the 
licensee  stated  that  it  was  requesting  an 
exemption  from  10  CFR  50.46  for  the 
operating  Cyde  4  for  Units  1  and  2.  The 
request  was  for  the  licensee  not  to  have 
to  submit  for  operating  Cyde  4  a 
calculated  ECCS  cooling  performance 
analysis,  usmg  an  approved  Upper  Head 
Injection  (UHI)  model  and  Cyde  4  plant 
y  operating  conditions.  The  licensee 
would  submit  for  the  beginning  of 
operating  Cycle  5.  a  calculated  ECCS 
cooling  performance  using  approved 
non-UHI  models  and  Cyde  5  and 


beyond  plant  conditions  for  both  units. 
The  UHI  syston  is  presently  planned  to 
be  removed  during  the  Cycle  4  refueling 
outage,  prior  to  operating  Cycle  5,  for 
both  units. 

By  letter  dated  October  26. 1988,  the 
Commission  granted  the  licensee  a 
temporary  exemption  until  May  31, 1989 
for  Sequoyah  Unit  1.  from  the  above 
requirement  in  10  CFR  50.48(a)(1)  for  a 
plant-specific  calculated  ECCS  cooling 
performance  analysis  for  operating 
Cycle  4.  The  licensee,  in  its  request  for 
this  temporary  exemption  dated 
September  19, 1988  and  the  supporting 
documentation  submitted  in  letters 
dated  August  15  and  September  21, 1988, 
informed  the  Commission  that  the 
existing  ECCS  cooling  performance 
calculations  using  the  UHI  calculation 
model  for  Unit  1,  as  discussed  in  Section 
15.4  of  the  Pinal  Safety  Analysis  Report 
(FSAR),  were  no  longer  representative 
of  the  plant  conditions  for  operating 
Cycle  4  for  Unit  1.  The  licensee  also 
stated  that  there  were  corrections 
needed  for  the  UHI  model.  The  licensee 
requested  this  temporary  exemption  to 
allow  Unit  1  to  operate  in  Cycle  4  until  it 
could  submit  a  plant-specific  ECCS 
cooling  performance  based  on  plant 
operatii^  conditions  and  with  an 
approved  UHI  model  but  no  later  than 
May  31. 1989.  The  Commission  granted 
this  temporary  exen^)tion  until  May  31, 
1989. 

Since  being  granted  the  temporary 
exemption  for  Unit  1.  the  Ucensee  has 
reevaluated  the  resources  needed  to 
perform  the  analysis  of  ECCS 
performance  for  operation  with  UHL 
The  licensee  estimated  that  the  cost  of 
performing  the  UHI/ECCS  analysis  is 
more  than  $1.1  million.  The  licensee 
states  that  resources  of  this  magnitude 
are  inconsistent  with  its  plan  to  remove 
UHI  at  Units  1  and  2  in  their  respective 
Cyde  4  refueling  outage.  This  outage 
follows  the  operating  Cyde  4  for  each 
unit 

Because  both  imits  will  still  have  the 
UHI  ssrstem  in  operation  during  the 
operating  Cyde  4,  the  ECCS 
performance  for  both  units  for  Cycle  4 
would  have  to  indude  an  approved  UHI 
calculation  model  without  errors  to  be  in 
conformance  with  10  CFR  50.48(a)(1). 
Therefore,  this  required  ECCS 
performance  analysis  with  an  approved 
UHI  calculation  model  would  be  needed 
for  one  operating  cyde  if  UHI  is 
removed  in  the  Cycle  4  refueling  outage. 

Operating  Cyde  4  for  Unit  1  began  in 
November  1988  and  for  Unit  2  is 
currentiy  scheduled  to  begin  on  or  about 
March  31. 1989.  The  Cyde  4  refiieling 
outage  for  each  unit  will  begin 
approximately  18  months  later. 


The  licensee  stated  that  the  cost  of  an 
non-UHI/ECCS  analysis  would  be  about 
$87a000.  The  licensee  stated  that  the 
expenditure  of  resources  for  the  UHI/ 
ECCS  analysis  would  delay  the 
availability  of  resources  needed  to 
support  removal  of  UHI  from  each  unit 
and  could,  therefore,  delay  the  present 
schedule  for  removing  UHI  in  the  Cyde 
4  refueling  outage  for  each  unit 

The  licensee  further  stated  that  the 
perf(Hinance  of  the  UHI/ECCS  analysis 
would  be  a  poor  utilization  of  its 
resources,  as  well  as  NRC  resources  in 
reviewing  the  UHI/ECCS  analysis, 
because  of  the  age  of  the  UHI  model 
The  UHI  evaluation  model  is  not 
currently  available  for  use  and  would 
require  extensive  resources  to  verify 
and  validate  on  the  current 
Westinghouse  Corporation  computer 
system  and.  therefore,  resources 
directed  at  the  UHI/ECCS  analysis 
would  be  directed  toward  "old" 
methodologies  and  technologies.  The 
Ucensee  further  stated  that  Sequoyah  is 
the  last  commerdal  plant  utilizing  the 
UHI  design  in  this  country  and  this 
would  force  the  licensee  to  bear  by  itself 
the  full  burden  for  these  resource 
expenditures. 

The  licensee  discussed  the  safety 
significance  of  removing  UHI  from  each 
unit.  The  removal  of  UHI  will  result  in 
significant  operation/maintenance 
improvements.  During  refueling  outages, 
approximately  four  days  of  critical  path 
work  is  required  for  disassembling, 
reassembling,  and  testing  of  UHI 
coimections  to  the  reactor  vessel  head. 
Deletion  of  this  work  would  also  result 
in  decreased  personnel  exposure 
(approximately  59  person-rem  each 
outage).  The  removal  of  UHI  would  also 
provide  operation/maintenance 
improvement  by  the  deletion  of  the 
surveillance  requirements  assodated 
with  UHI  operability.  UHI  removal  will 
also  provide  a  safety  benefit  by 
removing  the  potential  for  injecting 
nitrogen  into  the  reactor  coolant  system. 
Although  injeded  nitrogen  could  occur 
only  if  multiple  failures  prevented  the 
automatic  isolation  system  from 
functioning  properly,  injected  nitrogen 
could  form  voids  in  the  reactor  coolant 
system  that  might  impede  natural 
circulation  and  core  cooling. 

The  licensee,  in  its  letters  dated 
November  3  and  December  5. 1988, 
provided  an  assessment  demonstrating 
the  safe  operation  of  Units  1  and  2 
without  the  additional  analysis  required 
by  10  CFR  5a46(a)(l).  The  large  break 
loss-of-coolant  (LOCA)  ECCS  analysis 
for  Unit  1,  as  documented  in  FSAR 
Section  15.4.1,  was  performed  with  the 
Westinghouse  1974  Evaluation  Model.  It 
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resulted  in  a  PCT  of  2113 'F.  This 
analysis  was  based  on  a  heat  flux  hot 
channel  factor  (F,(z))  of  2.32,  a  discharge 
coefTicient  (Cd)  of  0.6,  and  a  lower 
bounding  value  of  UHI  water  volume 
delivery  of  000  cubic  feet  (ft*). 

In  a  TVA  Condition  Adverse  to 
Quality  Report  (CAQR),  the  licensee 
identified  that  the  current  level  switches 
used  in  the  UHI  system  for  both  units 
potentially  may  allow  more  water  to  be 
injected  during  a  postulated  accident 
than  the  analytical  limit  of  1,130.5  ft*. 
The  over  injection  of  water  can  result  in 
the  accidental  injection  of  nitrogen  into 
the  reactor  coolant  system.  Nitrogen  in 
the  reactor  coolant  system  could  result 
in  the  restriction  of  heat  removal  from 
the  fuel  cladding.  TVA  implemented  two 
corrective  actions  to  resolve  the  above 
mentioned  CAQR.  Specifically,  the  first 
is  a  proposed  actual  reduction  in  the 
total  amount  of  water  injected  by  the 
mil  system  from  the  current  minimum 
requirement  of  900  ft*,  thereby, 
decreasing  the  probability  of  over 
injecting  water  from  the  UHI  system. 
The  reduction  of  the  lower  bounding 
value  for  UHI  water  volume  delivery 
changes  some  of  the  original 
assumptions  of  the  ECCS  analysis.  The 
second  CAQR  corrective  action  calls  for 
the  replacement  of  the  level  switches 
with  modified  switches  whose 
characteristics  present  less  instrument 
setpoint  drift. 

The  licensee  has  performed  a 
sensitivity  assessment  of  the  impact  of 
delivering  50  ft*  less  of  UHI  water  for 
the  existing  analysis  to  demonstrate  that 
the  PCT  would  remain  below  the 
regulatory  limit  of  2200*P.  This 
assessment  was  provided  to  the 
Commission  by  submittals  dated  August 
15  and  17>,  and  December  2, 1986,  for 
Units  1  and  2,  respectively.  These 
submittals  requested  a  change  in  Units  1 
and  2  Technical  Specifications  (TS)  on 
the  UHI  accimiulator  level  switch 
setpoint.  These  requested  TS  changes 
proposed  a  reduction  in  the  total  amount 
of  water  injected  by  the  UHI  system 
discussed  below,  llie  sensitivity 
assessment  of  delivering  50  ft*  less  UHI 
water  was  submitted  also  to  support  the 
requested  TS  changes. 

The  licensee  stated  that  the 
magnitude  of  errors  in  the  sensitivity 
studies  is  no  more  than  those  introduced 
through  the  use  of  the  UHI  evaluation 
model  computer  code.  The  sensitivities 
were  determined  from  multiple  runs  of 
the  UHI  model.  The  multiple  runs  were 
performed  to  determine  the  effects  on 
PCT  on  varying  input  parameters  such 


■  The  tubmitlal  dated  August  17,  ines.  is  a 
duplicate  of  the  submittal  dated  August  IS.  ises. 


as  delivered  UHI  water  volume,  heat 
flux  hot  channel  factor,  and  steam 
generator  tube  plugging.  Therefore, 
because  the  sensitivities  were 
determined  directly  from  the  UHI 
evaluation  model,  the  error  associated 
with  them  is  inherent  to  the  computer 
code. 

Additionally,  the  Ucense  pointed  out 
that  confidence  in  the  available  PCT 
margin  can  be  drawn  from  the  new 
Appendix  K  rule  to  10  CFR  Part  50, 
"ECCS  Evaluation  Models"  and  from  the 
loss-of-fluid  test  (LOFT)  results.  A 
summary  of  the  rule  changes  as  printed 
in  the  September  16, 1988.  Federal 
Register  acknowledged  that  "...  the 
existing  evaluation  modesl  are  known  to 
contain  a  large  degree  of  overall 
conservatism  .  .  .  ."  The  LOFT  results 
indicated  that  PCT  margin  on  the  order 
of  hundreds  of  degrees  existed  between 
predicted  and  experimentally  measured 
PCTs. 

The  calculations  showed  that  the  new 
PCT  was  2198'F.  To  provide  assurance 
that  Unit  1  is  below  the  PCT  Limit  of 
2200*F,  the  licensee  has  limited  the  heat 
flux  hot  channel  factor,  F«(z],  by 
administrative  control,  to  a  value  of  2.15. 
and  lowered  the  steam  generator  tube 
plugging  bmit  from  10  to  5  percent.  The 
licensee  has  stated  that  these  two 
changes  result  in  lowering  the  PCT  to 
109T  below  the  limit  of  2200*F.  The 
licensee  has  proposed  a  reduction  in  the 
current  Fq(z)  limit  in  the  Units  1  and  2 
Technical  Specifications  from  2.237  to 
2.15  in  submittals  dated  September  21 
and  December  2, 1988,  respectively,  for 
Units  1  and  2. 

The  licensee,  therefore,  contends  that 
the  performance  of  the  conflrmatory 
UHI/ECCS  analysis  will  provide  no 
significant  benefit  and  its  resources 
could  be  better  utilized  if  directed  at 
discretionary  operation/maintenance 
improvements.  Such  discretionary 
improvements  include  the  deletion  of 
the  boron  injection  tank  (BIT)  as 
discussed  in  Generic  Letter  85-16.  The 
licensee  is  also  investigating 
discretionary  operation/maintenance 
improvements  associated  with  the  ice 
condenser.  These  include  reduced  ice 
weight  analyses  and  increased  ice 
weighing  intervals.  The  implementation 
of  standardized,  improved,  and 
restructured  technical  specifications  at 
SQN  is  also  a  discretionary  operation/ 
maintenance  improvement.  Many 
factors  could  affect  the  availability  of 
funds  for  discretionary  projects;  for 
example,  the  recent  Unit  1  forced  outage 
to  repair  the  United  1  main  generator 
will  alter  the  priorities  placed  on 
discretionary  improvements. 


Based  on  the  above  discussion,  and 
the  licensee's  assessment  of  the  impact 
on  the  calculated  PCT  with  5  percent 
steam  generator  tube  plugging  and 
reduction  of  Fq(z)  to  a  value  of  2.15,  the 
staff  finds  that  an  exemption  is  justified. 
This  is  a  one-time  temporary  exemption 
from  the  requirement  of  10  CFR 
50.46(a)(1)  for  both  Units  1  and  2 
regarding  having  a  calculated  plant 
specific  ECCS  cooling  performance 
evaluation  using  plant  operating 
conditions  and  an  acceptable  evaluation 
model  for  operating  Cycle  4.  The  ECCS 
cooling  performance  analysis  required 
by  10  CFR  50.46(a)(1)  would  be  a 
confirmatory  analysis  that  the  PCT  for 
both  units  are  below  the  regulatory 
limits.  The  basis  for  this  exemption  does 
not  apply  beyond  operating  Cycle  4 
because  the  existing  analysis  for  both 
units  are  for  operation  with  UHI  and  the 
licensee  will  be  removing  the  UHI 
system  in  the  Cycle  4  refueling  outage. 
TTie  staff  also  finds  acceptable  the 
licensee's  schedule  for  completing  and 
submitting  the  ECCS  re-analysis  for 
operating  Cycle  5. 

m 

Accordingly,  the  Conunission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances. 
as  provided  in  10  CFR  50.12(ii).  are 
present  justifying  the  exemption; 
namely,  that  the  application  of  the 
regulation  in  the  particular 
circumstances  for  operating  Cycle  4  for 
both  units  would  not  serve  and  is  not 
necessary  to  achieve  the  underlying 
purpose  of  die  rule.  The  application  of 
the  regulation  is  not  necessary,  during 
operating  Cycle  4  for  each  unit,  to  assure 
the  integrity  of  the  fuel  cladding  in  the 
event  of  a  postulated  design  basis 
LOCA  because  the  operational 
restrictions  to  be  imposed  on  the  units 
by  the  licensee  will  assure  that  the  PCT 
for  the  units  remain  below  the  limit  of 
2200*F  set  forth  in  10  CFR  50.46(b). 
Compliance  with  the  rule  would  result  in 
the  expenditure  of  resources  which  are 
not  consistent  with  the  licensee's  long 
term  plans  for  the  units  and  which  could 
be  better  utilized  elsewhere  for  safety 
improvements  to  the  units. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  from  10  CFR  Part 
50.46(a)(1)  for  Sequoyah  Units  1  and  2 
for  operating  Cycle  4  as  described 
above,  provided: 

1.  Heat  flux  hot  channel  factor,  Fa(z) 
shall  not  exceed  2.15. 
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2.  Steam  Generator  Tube  Plugging  . 
shall  not  exceed  five  percent. 

3.  The  licensee  shaU  complete  a  plant- 
specific  ECCS  analysis  for  Units  1  and  2 
and  shall  submit  the  results  of  such  an 
analyMS  for  each  unit  before  Uie  unit 
enters  its  operating  Cycle  5. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  wiU  have  no 
significant  impact  on  the  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  November  3. 1988.  and  the 
supporting  information  si^nnitted  in 
letters  dated  Deconber  2  and  5, 1988. 
which  are  available  for  poblic 
inspection  at  the  Commission's  PubUc 
Document  Room,  Gelman  Building.  2120 
L  Street.  NW.,  Washington.  D.C.  and 
the  Chattanooga-Hamilton  County 
Library,  1001  fttiad  Street.  Chattanooga, 
Tennessee  37402. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  Jamiary.  1988. 

For  the  Nuclear  Regulatory  Commission. 

B.D.  Liaw,  Diractor. 

TVA  Pro  facts  Division,  Office  of  Nuclear 

Reactor  Regulation. 

[FR  Doc  89-2453  Hied  2-1-89;  8:45  am] 
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Declaration  of  Disaster  Loan  Area; 
Califomia 

Los  Angeles  County,  and  the 
contiguous  counties  of  Kern,  Orange. 
San  Bernardino,  and  Ventura,  in  the 
State  of  Califomia,  constitute  a  disaster 
area  as  a  result  of  damages  from  severe 
winds  and  fires  which  occurred  t>etween 
December  7  and  December  9, 1988. 
Applications  for  loans  for  physical 
damage  as  a  direct  result  of  these  fires 
may  be  filed  until  the  close  of  business 
on  March  27, 1989,  and  for  economic 
injury  as  a  direct  result  of  these  fires 
until  the  close  of  business  on  October 
26, 1989,  at  the  address  listed  below: 
Disaster  Area  4  Office,  Small  Business 
Administration,  P.O.  Box  13795. 
Sacramento,  CA  95853^795,  or  other 
locally  announced  locations. 

The  interest  rates  are: 


Homeowners  With  Credit  Available  Else- 
where  

Homeowners  Vl^tliout  Credit  Available 
Elsewhere __. .„ 4joao 


Percent 

ejooo 


BusinesMt  With  OwHt  Availaliie  Else- 
where  „ g.000 

Businesses  and  Non-Profit  Oiganizatioos 
Without  Credit  Available  Elsewhere 4ino 

Businesses  and  Non-Profit  Organizations 
(EIDL)  WithoDt  Credit  AvaUable  Else- 
where.  4.000 

Others  (iBcludiiig  Non-Prafil  Organiza- 
tions) With  Credit  Available  Elsewhere-.    g.l25 


The  number  assigned  to  this  disaster 
is  233005  for  physical  damage  and  for 
economic  injury  the  number  is  671100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006) 

Date:  January  28. 1989. 
James  Abdoor. 
Administrator. 
[FR  Doc  89-2462  Filed  2-1-89;  8:45  am] 

MUMQ  COOE  •02S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  CM-S/12S41 

US.  Organization  for  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCfTT)  Study  Group  C; 
Meeting 

The  Department  of  State  announces 
that  Study  Group  C  of  the  U.S. 
Organization  for  die  International 
Telegraph  and  Telephone  Consultative 
Committee  (CUllj  will  meet  February 
17, 1989  at  3:00  pjn.  at  the  Sheraton 
Orlando  North  (formerly  Sheraton 
Maitland),  Florida.  The  time,  date  and 
site  was  chosen  to  coincide  with  the 
ANSI  TlXl  meeting  taking  place  at  same 
location. 

This  meeting  will  deal  vrith  fiber  optic 
systems  issues  related  to  the 
Synchronous  Digital  Hierarchy  that  are 
of  mutual  interest  between  TDG  and 
Study  Group  XV.  Specific  contributions 
prepared  for  Study  Group  XV  by  TlXl 
are  anticipated.  It  will  not  cover  fiber 
and  fiber  cable  issues.  Members  of  the 
general  public  may  attend  the  meeting 
and  join  in  the  discussion,  subject  to  the 
instructions  of  the  Chairman. 
Admittance  of  pubUc  members  will  be 
limited  to  the  seating  available.  Prior  to 
the  meeting,  persons  who  plan  to  attend 
should  so  advise  Miss  Cindy  Perfumo. 
AT&T  Telephone:  (201)  234-4047. 

Date:  January  19, 1989. 
Earl  S.  Baibdy, 

Director,  Office  of  Telecommunications  and 
Information  Standards;  Chairman  US.  CCTFT 
National  Committee. 
[FR  Doc  89-2438  Filed  2-1-88;  8:45  amj 

niXmO  COOE  471<>-07-M 


The  US.  Organization  for  ttte 
International  Telegraph  and  Telephone 
Consultative  ConHnittae  (CCITT)  audy 
Group  D;  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
February  23, 1989  at  lOKX)  a.m.  in  Room 
1912,  Department  of  State,  2201  C  Street 
NW.,  Washington,  DC. 

Study  Group  D  deals  with  data 
communications. 

The  purpose  of  the  meeting  wiD  be  to 
review  and  approve  U.S.  Contributions 
and  consider  ncnnination  of  delegates  to 
the  upcoming  meeting  of  Study  Group 
XVn,  scheduled  to  b^n  on  March  13. 
1989.  The  meeting  may  also  consider 
contributions  available  for  the  first 
meeting  of  Study  Group  VIIL  beginning 
12  April  1969,  and  contributi<ms  for  the 
Study  Group  VII  meeting  in  July.  1989  as 
well  as  any  other  issues  related  to  Study 
Group  D  interests. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  diat  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Eari  Barbely. 
State  Department,  Washington,  DC 
telephone  (202)  647-5220.  All  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Date:  January  23, 1989. 
Eail  S.  Barebely. 

Director,  Office  of  Telecommunications  and 
Information  Standards;  Chairman  US.  CCITT 
National  Committee. 
[FR  Doc.  89-2439  FUed  2-1-69;  &AS  am] 

MiJJNO  CODE  471(M)7-« 


[PuMic  Notice  CM-«/12S5] 

Shipping  Coordinating  Committee, 
Sut>committee  on  Safety  of 
Navigation;  Meeting 

The  Working  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will  hold 
an  open  meeting  at  9:30  a  jn.  on 
Wednesday,  February  22, 1989,  in  room 
6103  at  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 

The  jjurpose  of  the  meeting  is  to 
report  on  the  progress  of  the 
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Subcommittee  on  Safety  of  Navigation 
of  the  International  Maritime 
Organization,  at  its  35th  session 
(January  23-27, 1989)  and  begin 
preparing  U.S.  positions  for  the  36th 
session  of  the  Subcommittee.  Items  of 
principal  interest  on  the  agenda  are: 
— Decisions  of  other  IMO  bodies 
— Routing  of  ships 
—Reconsideration  of  Rule  10(d]  of  the 

Collision  Regulations 
— Infringement  of  safety  zones  around 

offshore  structures 
— World-wide  navigation  system 
—Electronic  chart  display  systems 
— Navigational  aids  and  related 

equipment  including: 

1.  guidelines  on  the  use  of  radar 
transponders  on  ships  for  safety 
purposes; 

2.  coding  scheme  for  radar  beacons 
and  transponders: 

3.  unification  of  ARPA  symbols;  and 

4.  revision  of  resolution  A.^23(VII)— 
Performance  standards  for  radio 
direction-finding  systems 
—Revision  of  resolution  A.530(13) 

— Officer  of  the  navigational  watch 

acting  as  the  sole  look-out 
— Ship  reporting  systems  and  reporting 

requirements 
— Work  programme 
— ^Any  other  business. 

Members  of  the  general  public  may 
attend  up  to  the  seating  capacity  of  the 
room. 

For  further  information  contact  Mr. 
Edward  ].  LaRue,  Jr.,  U.S.  Coast  Guard 
(G-NSR-3),  Washington,  DC  20593-0001. 
Telephone:  (202)  267-04ia 

ThomM  |.  Wajda, 

Chairman,  Shipping  Coordinating  Committee. 

Dated:  lanuary  13, 1989. 
(FR  Doc.  89-2440  Filed  2-l-«9;  &45  am] 

■■JUNQ  COM  47«0-07-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdrnMetration 
IDeelMt  No.  2S7M;  None*  Na  M-Sl 

Aircraft  Fleet  Ijoderniiallon 

AOmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  request  for  public 
comment. 


r.  The  Federal  Aviation 
Administration  (FAA)  requests 
comments,  suggestions,  and  information 
for  updating  its  1986  Report  to  Congress, 
Alternatives  Available  to  Accelerate 
Commercial  Aircraft  Fleet 
Modernization.  Specific  comment  Is 
sought  regarding  options  and 


alternatives  for  phasing  out  operations 
of  Stage  2  aircraft  and  replacing  them 
with  Stage  3  aircraft. 
DATIS:  Comments  must  be  received  on 
or  before  March  6, 198a 
ADOIWM:  Written  comments  must  be 
mailed  or  delivered,  in  duplicate,  to  the 
Federal  Aviation  Administration.  Office 
of  Chief  Counsel.  ATTN:  Rules  Docket 
(AGC-10).  Room  915G.  Docket  No. 
25790v  800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  must 
be  marked  "Docket  No.  25790."  The 
comments  may  be  reviewed  in  Room 
91SG  between  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

PON  njRTHCR  mroHMATtON  CONTACR 

Mr.  Tony  Fazio,  Office  of  Environment. 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW., 

Washington.  DC  20591,  Telephone.  (202) 

267-3564. 

SUPflCMDfTAflV  mroKMATK)*!: 

Background 

The  Appropriations  Committee  of  the 
U.S.  House  of  Representatives,  in  its 
oversight  of  the  FAA's  discharge  of  its 
environmental  responsibilities,  included 
the  follo%ving  statement  in  House  Report 
100-601. 

In  H.  Rept  99-256,  accompanying  the  fiscal 
year  1986  Appropriations  Act,  the  Committee 
requested  FAA  to  report  on  various 
alternative  policy  options  that  might 
accelerate  the  modernization  of  the 
commercial  aircraft  fleet  so  as  to  reduce 
aircraft  noise  levels  still  adversely  affecting 
many  metropolitan  areas.  FAA's  report, 
dated  April  11, 1988,  listed  a  number  of 
options  that  could  encourage  or  require 
replacement  of  noisier  Stage  2  aircraft  with 
quieter,  more  modem  Stage  3  aircraft  but 
offered  no  recommendation  as  to  whether  the 
federal  government  should  take  steps  to 
achieve  that  objective: 

A  number  of  events  occurred  in  the  two 
years  since  that  report.  Alternatives 
Available  to  Accelerate  Commercial  Aircraft 
Fleet  Modernization,  was  completed  that 
suggest  that  it  should  now  be  updated. 
Technology  for  the  reengining  of  Stage  2 
aircraft  to  Stage  3  noise  levels  has  been 
advanced  and  additional  communities  have 
fell  the  need  to  impose  local  noise  regulations 
in  the  absence  of  any  national  program  of 
noise  relief.  Most  importantly,  debate  as  to 
the  appropriate  "useful  life"  of  Stage  2 
transport  aircraft  for  noise  or  safety  reasons 
has  bieen  reopened  by  the  recent  Aloha 
Airlines  Incident  involving  an  older  B-737 
aircraft. 

The  committee  directs  the  FAA  to  update 
its  past  report  within  nine  months  and,  after 
consultation  with  interested  parties,  to 
discuss  whether  public  policy  in  both  aircraft 
noise  abatement  and  aviation  safety  might  be 
advanced  by  imposing  a  deadline,  to  be 
determined  through  rulemaking,  for 
operations  of  older  Stage  2  aircraft  in  tlie 
fleet. 


In  response  to  this  direction,  the  FAA 
has  decided  to  open  a  public  docket  to 
afford  all  interested  parties  an 
opportunity  to  present  their  views  on  the 
subject. 

Issues:  the  FAA  seeks  information  on 
workable  and  practical  alternatives 
(and  combinations  thereof)  to  best 
achieve  the  ends  described  by  the 
Committee.  The  FAA  also  Invites  the 
submission  of  any  available 
corroborative  data  which  demonstrates 
the  efficacy  of  these  alternatives. 

No  reasonable  linkage  between 
limiting  operation,  for  noise  abatement 
purposes,  of  Stage  2  airplanes  with  the 
safety  of  aging  airplanes  has  been 
established.  Inspection  and  structural 
repair  and  replacement  actions  are 
being  implemented  to  assure  safety  of 
aging  aircraft  without  imposing  useful 
life  limits,  but  the  FAA  is  also 
continuing  to  study  the  aging  aircraft 
issue  and  may  be  developing  further 
programs  and  reconunendations  on  this 
matter. 

Among  the  alternatives  that  might  be 
considered  are  those  described  in  the 
following  paragraphs.  They  are  included 
only  to  stimulate  consideration  of  a 
wide  range  of  possible  alternative 
actions  and.  as  such,  do  not  themselves 
represent  proposals  or  suggestions  from 
the  FAA.  The  public  is  invited  to  submit 
additional  alternatives. 

Possible  Alternative  Areas  for 
Consideration 

Policy  Options.  Should  a  national 
program  to  accelerate  the  phase  out  of 
Stage  2  aircraft  be  developed?  If  so. 
should  the  program  be  linked  to  a 
program  which  bars  further  limitations 
on  Stage  2  aircraft  operations  during  the 
phase-out  period  at: 

All  U.S.  airports? 

All  international  airports?     ' 

All  non-noise-sensitive  airports? 

How  should  the  accelerated  phase-out 
be  coordinated  with  the  restrictions  on 
operational  limitations? 

Technology  Options.  What  is  the 
economic  and  technical  feasibility  of 
retrofit  and/or  re-engining  programs  for 
various  current  Stage  2  airplanes?  What 
progress  has  been  made  in  the 
development  of  noise  abatement 
technology,  and  could  that  technology     . 
support  aircraft  noise  standards  more 
stringent  than  Stage  3? 

Regulatory  Options.  If  a  policy  were 
adopted  for  limiting  further  operation  of 
Stage  2  aircraft,  how  might  such 
regulations  be  crafted?  For  instance,     . 
such  actions  might  include  setting  age 
limits  for  specific  aircraft  or  engine 
types,  limiting  the  number  of  operating 
cycles,  or  simply  setting  one  or  more 
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specific  date(s)  for  cessation  of 
operations.  Other  regulatory  options 
might  include  limitations  on  future 
production  or  import  (registration).  If 
further  study  shows  a  need  for  more 
costly  inspection  and  maintenance 
programs  to  assure  safety  of  older 
aircraft,  how  would  the  economics  of 
those  programs  affect  decisions  on  early 
phase  out  of  Stage  2  aircraft? 

Financial  Options.  Should  any 
financial  incentives  be  considered  to 
support  accelerating  the  conversion  of 
U.S.  fleets?  If  so,  would  incentives,  such 
as,  depreciation  or  investment  tax 
credits  for  quite  Stage  3  aircraft.  Federal 
or  local  noise  fees  and  surcharges,  or 
establishment  of  a  Noise  Trust  Fund  to 
underwrite  new  aircraft  purchases  be 
appropriate?  Under  what  conditions 
would  the  economies  of  operation  of 
Stage  3  aircraft  compensate  for  the 
added  capital  cost  of  early  replacement? 
J.E.  Densmore. 

Director,  Office  of  Environment 
(FR  Doc.  89-2498  Filed  1-30-89;  5:08  pm] 

BIUJNQ  COOe  4«10-13-M 


Saint  Lawrer>ce  Seaway  Development 
Corporation 

Advisory  Board;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463):  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  1:00  p.m.,  March  1, 1989,  at  the 
Corporation's  Washington,  DC  Office  at 
400  7th  Street  SW.,  Washington.  DC. 
The  agenda  for  this  meeting  will  be  as 
follows:  Opening  Remarks. 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs;  Business, 
Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  further 
information  should  contact  not  later 
.,  than  February  22. 1989.  Paul  A.  Maroun, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street  SW..  Washington.  DC 
20590;  202/366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 


Issued  at  Washington,  DC,  on  )anuary  25, 
1989. 

Paul  A  Maroun. 

Advisory  Board  Liaison. 

(FR  Doc.  89-2489  Filed  2-1-89:  &45  am] 

MJJNO  CODE  4«1»-«1-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sulmiltted  to  0MB  for 
Review 

Date:  January  30, 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220.  (This  submission  is  a 
correction  to  FR  Doc.  88-26575  Filed  11- 
16-88.) 

Internal  Revenue  Service 

OMB  Number:  lb\b-00\Z  . 

Form  Number  56 

Type  of  Review:  Revision 

Title:  Notice  Concerning  Fiduciary 
Relationship 

Description:  Form  56  is  used  to  inform 
IRS  that  a  person  is  acting  for  another 
person  in  a  fiduciary  capacity  so  that 
IRS  may  mail  to  the  fiduciary  tax 
notices  concerning  the  person  for 
whom  the  fiduciary  is  acting.  The  data 
is  used  to  ensure  that  the  fiduciary 
relationship  is  established  or 
terminated  and  to  mail  or  discontinue 
mailing  designated  tax  notices  to  the 
fiduciary. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
25,000 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordingkeeping,  8  minutes 
Learning  about  the  law  of  the  form,  32 

minutes 
Preparing  the  form.  46  minutes 
Copying,  assembling  and  sending  the 
form  to  IRS,  15  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  292.000  hours 

Clearance  Officer  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service. 


Room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  O^ice  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc  89-2480  Filed  2-l-«9;  8:45  am] 

SUJNQ  CODC  4aiO-2»-M 


Pul>iic  Information  Collection 
Requirements  SulMnitted  to  OMB  for 
Review 

Date:  January  27, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Mimfierr  1545-0112 

Form  Number  1099-INT 

Type  of  Review:  Extension 

Title:  Statement  for  Recipients  of 
Interest  Income 

Description:  This  form  is  used  for 
reporting  interest  income  paid,  as 
required  by  sections  6049  and  6041  of 
the  Internal  Revenue  Code.  It  is  used 
to  verify  that  payees  are  correctly 
reporting  their  income. 

Respondents:  Individuals  or  households. 
State  or  local  governments. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
7A7,973 

Estimated  Burden  House  Per  Response: 
11  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
57,001,483  hours 

OMB  Number  1545-0117 
Form  Numbers:  1099-OID 
Type  of  Review:  Extension 
Title:  Statement  for  Recipients  of 

Original  Issue  Discount 
Description:  The  form  is  used  for 

reporting  original  issue  discount  as 


BEST  COPY  AVAILABLE 
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required  by  section  6049  of  the 
Intemal  Revenue  Code.  It  is  used  to 
verify  that  income  earned  on  discount 
obligations  is  properly  reported  by  the 
recipient. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
8.122 

Estimated  Burden  House  Per  Response: 
10  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
429.600  honra 

OMB  Number  \545-07A2 
Form  Numbers:  None 
Type  of  Review:  Extension 
Title:  Public  Inspection  of  Exempt 

Organizations'  Returns 
Description:  Section  6104(b)  authorizes 

the  Service  to  make  available  to  the 

Enbhc  die  returns  required  to  be  filed 
y  exempt  organizations.  The 
information  requested  in  Treasury 
Reg.  S301.6104(b>-1  (bK4)  is  necessary 
fai  order  for  the  Service  not  to  disclose 
confidential  business  information 
funished  by  businesses  which 
contribute  to  exempt  black  lung  trusts. 

Resptmdents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  22 

Estimated  Burden  House  Per  Response: 
Ihour 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  22 
hours 

Clearance  Officer:  Gairick  Shear.  (202) 
535-4207.  Intemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW..  Washington.  DC  ^224 

OMB  Reviewer:  USio  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 

Lois  K.  HoDaiid. 

DepartmentaJ  Reports  Management  Officer. 

pn<  Doc  89-2481  Filed  2-1-89;  &45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  54,  No.  21 

Thursday,  February  2,  1989 


This  section  of  tfie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 

COMMISSION  ON  CIVIL  HIOHTt 

January  31, 1989. 

PLACE  1121  Vermont  Avenue,  NW.. 
Room  516.  Washington.  DC  20425. 
DATE  AND  TIME:  Friday,  February  la 
1989, 9:00  a.m.-5:00  p.m. 
STATUS  OP  meeting:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

L  Aproval  of  Agenda 

n.  Approval  of  Minutes  of  January  Meeting 

in.  Announcements 

IV.  SAC  Reports  and  Interim  Appointments 
Implementation  in  Colorado  of  the 

Immigration  Reform  and  Control  Act 
Legal  Assistance  A  vailable  to  Minority 

Prisoners  in  Delaware 
Civil  Rights  Issues  in  Maine 
Arkansas  SAC  Interim  Appointments 
Nebaska  SAC  Interim  Appointments 
Wisconsin  SAC  Interim  Appointments 

V.  Discussion  and  Action — Program  banning 

for  FY  BO-'W 

VI.  Commission  Subcommittee  Reports 

VII.  Commission  Reorganization 
Vm.  Staff  Director's  Report 

IX.  Future  Agenda  Items 

PERSON  TO  CONTACT  POR  PURTHER 

INFORMATION:  John  Eastman.  Press  and 
Communications  Division,  (202)  376- 
8312. 

VtrUliamH.  Cillers. 

Solicitor. 

[FR  Doc.  89-2545  Filed  1-31-88;  12:43  pm] 

BIUJNG  CODE  SSSS-OI-M 

FEDERAL  ELECTION  COMMISSION 
DATE  AND  TIME:  Tuesday,  February  7, 
1989, 10:00  a.m. 

place:  999  E.  Street,  NW.  Washington, 
DC. 

status:  This  meeting  vsrill  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
437g. 


Audits  conducted  pursuant  to  2  U.S.C  437g, 

438(b),  and  Tide  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 


DATE  AND  TIME:  Thursday,  February  9. 
1989, 10:00  a  jn. 

place:  999  E  Street.  NW..  Washuigton. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
pubhc. 

MATTERS  TO  BE  considered: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Certification  for  Payment  of  1988  Primary 

Matching  Funds. 
Advisory  Opinion  1987-31  (Reconsideration) 
Teny  Claassen  on  behalf  of  the  Chicago 

Board  Options  Exchange 
Administrative  Matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 

Telephone:  202-37&-3155. 

Maijorie  W.  Emmons. 

Secretary  of  the  Commission. 

[FR  Doc.  89-2523  Filed  1-31-89: 10:52  am] 

BIUJNQ  CODE  S71S-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice'^is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  February  6, 1989. 

A  closed  meeting  will  be  held  on 
Tuesday,  February  7, 1989,  at  2:30  p.m. 
Open  meeting  will  be  held  on 
Wednesday,  February  8. 1989,  at  9:30 
a.m.,  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  schedided 
matters  at  a  closed  meeting. 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  Usted  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
February  7. 1989.  at  2:30  p.m^  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Opinion. 

The  subject  matter  of  the  open 
meeting  sdieduled  for  Wednesday.  . 
February  8. 1989.  at  9:30  ajn..  «vill  be: 

Consideration  of  a  rule  proposal  that  would 
impose  suitability  and  written  agreement 
requirements  on  broker-dealers  who  solicit 
purchases  of  certain  securities  that  are  not 
registered  on  a  national  securities  exchange 
or  authorized  for  quotation  in  the  NASDAQ 
system  (the  "Penny  Stock  Fraud  Rule").  For 
further  information,  please  contact  Dan  Gray 
at  (202)  272-2848. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Karen 
Buigess  at  (202)  272-2000. 
Jonatfaan  G.  Katz. 
Secretary. 
January  27, 1980. 

[FR  Doc.  89-2570  Filed  1-31-89;  2:42  pm] 
BIUJNQ  COOC  S0HM)1-« 


Corrections 


,1 


This  SMtion  of  «w  FEDERAL  REGISTER 
contains  mSHoM  conBtOon  of  praviOHaty 
puHahad  Prasidenfial.  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Oode  of  Federal  ReQuMions. 
These  corrections  are  prepared  t>y  the 
Office  of  the  Fedenl  Registar.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
docunent  categories  tisewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 


MCFRParteO 
IFRL-3Sai-«] 


I  of  PcrfonMHio9  for  Nmv 
Stationary  SotircM;  Polypropylono, 
Polyottiytona,  PolyatyrofM.  aiKl 
Poly  thtylana  tfphthaiate) 
Manufacturing  industry;  Ravialom  to 
llM  Baais  of  tiM  PropoMd  Standards 
for  PoiypropylsfM  and  Polyathylana 
Manufacturing 

Correction 

In  proposed  rrile  documeirt  ^140 
beginning  on  page  890  in  the  issue  of 
Tuesday,  January  10, 1989.  make  the 
following  corrections: 

1.  On  page  890.  in  the  2nd  coloam,  the 
lOtfa  line  from  the  bottom  shoald  read 
"contact  EPA  by  January  28. 1989.". 

2.  On  page  891.  in  the  first  column,  in 
the  ninth  line  from  the  bottom, 
"polypropylene"  was  misspelled. 

3.  On  the  same  page,  in  ibe  second 
coliunn.  in  the  17th  and  18th  lines  fix)m 
the  top.  "polyethylene"  was  misspelled. 

4.  On  page  893.  in  the  second  column, 
in  the  ninth  line  from  the  top.  "lower" 
should  read  "lowering". 

5.  On  the  same  page,  below  the  table 
la  heading,  under  "A.  Exemptions",  in 
item  1.  "steams"  should  read  "streams"; 
in  the  first  column  of  the  table,  in  item  4, 
"rate"  shmdd  read  "range":  in  the 
second  column,  items  1  and  2  should 
appear  in  the  third  column  under  item  2; 
and  in  the  third  column,  item  1,  in  the 
second  line  insert  a  comma  before 
"control". 

8.  On  page  894.  in  Table  lb.  in  the 
second  column,  the  second  item  should 
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read  "5.5  <  20";  in  the  third  column,  in 
the  first  item  2,  in  the  second  line, 
"scfim"  should  read  "tdm"  and  in  the 
third  item  2,  in  the  first  line,  insert  a 
comma  affter  "Mg/yr.". 

7.  On  page  8BS,  in  the  first  column,  in 
the  last  line  insert  a  comma  after 
"construction". 

8.  On  page  901.  in  the  3rd  column,  in 
the  1st  complete  paragraph,  in  the  Slat 
line  insert  "percent"  after  "weight". 

9.  On  page  902.  in  the  1st  column,  in 
the  2nd  complete  paragraph,  in  the  21st 
line,  "intemationar  should  read 
"intentional". 

10.  On  page  905,  in  the  first  column,  in 
the  first  complete  paragraph,  in  the 
seventh  line,  "calculate"  should  read 
"calculated". 

11.  On  the  same  page,  in  the  third 
column,  in  the  sixth  line  from  the  top, 
"control"  should  read  "decontrol". 

960560   [Corrected] 

12.  On  page  906,  in  the  second  column, 
in  i  ea560(aKlHu).  in  the  first  line, 
"law"  should  read  "low". 

13.  On  the  same  page,  in  table  1,  in  the 
3rd  column,  the  4th  entry  should  read    • 
"1.57*";  the  26th  entry  should  read 
"1.80*  '-J":  and  the  27th  entry  should  read 
"3.92'«'-*". 

14.  On  the  same  page,  under  the  table 
in  the  footnote  section,  in  footnote  i. 
"Includes"  was  misspelled. 

15.  On  page  907.  in  the  heading  of 
table  2.  remove  "(Date  of  Proposal  in 
Federal  Register]"  and  insert  January  10, 
1989". 

16.  On  page  906,  in  Table  3,  each  item 
2  in  the  fourth  column  should  be  aligned 
to  correspond  with  each  item  2  in  the 
third  column. 

17.  On  page  909.  in  Table  4,  in  the 
second  column,  the  first  entry  should 
read  "5.5  <  20";  and  in  the  fourth 
column,  the  last  entry  should  read  — 
"5  80.562-l(a){l)(i),  (ii)  or  tiii)**. 

18.  On  the  same  page,  in  the  second 
page  column,  in  the  second  table 
column,  the  first  entry  should  read  as 
follows:  47  +  30(0.8  -  weight  percent 
VOC). 

WLLWO  COOE  1SOM)1-0 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Managsmant 

43  CFR  Putillc  Land  Ordw  6696 

[CO-930-09-4214-10;  C-4e46Sl 

WIttidrawal  Of  PubOc  Landa  and 
Raservad  Minerals  for  Protection  of 
Scenic  and  Recreational  VMuaa  mtha 
Ruby  Canyon  of  tha  Colorado  River; 
Colorado 

Correction 

In  rule  document  89-14  beginning  on 
page  124  in  the  issue  of  Wednesday, 
January  4. 1989.  make  the  following 
corrections: 

1.  On  page  124.  in  the  second  column, 
under  SUMMARY,  in  the  ei^th  line. 
"Regulation"  shovJd  read  "Designation". 

2.  On  the  same  page,  in  the  third 
column,  under  T.  10  S,  R.  103  W..  the 
ninth  line  should  read  "W>4NEy4NEMi". 

3.  On  the  same  page,  in  the  same 
column,  under  T.  10  S.,  R.  103  W..  the 
fifteenth  line  should  read  "Sec.  19.  lots 
1,3,4.  NWy4NEV4.  NWViSWy4NEy4". 

4.  On  the  same  page,  in  the  same 
column  under  Sixth  Principal  Meridian, 
the  22nd  line  should  read 'T.  10  S.,  R. 
104  W". 

BHJJNQ  COOE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  8eN-0432] 

Animal  Drug  Export;  Melatonin 
Implants  for  Mink 

Correction 

In  notice  document  88-29218 
appearing  on  page  51321  in  the  issue  of 
Wednesday,  December  21. 1988,  make 
the  following  corrections: 

1.  In  the  second  column,  under  FOR 
FURTHER  INFORMATION  CONTACT. 

in  the  second  line.  "(HFVM142) "  should 
read  "fHFV  1421" 
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2.  In  the  same  column,  under 

SUPPimENTARV  INFORMATION,  in  the 
26th  line.  "8983"  should  read  "8938". 

3.  In  the  same  column,  in  the  last  line, 
"January  21, 1989"  should  read  "January 
3.1989". 

MLUNO  COOC  1iOS-01-D 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminstration 
[Docket  No.  88N^)335] 

Drugs  Containing  Sulfamethazine, 
Sulfaquinoxallne,  Sulfamerazine, 
Sulfathiazole,  Sulfapyridine,  or 
Sulfanilamkle  for  Oral,  Injectable, 
intrammary,  or  Intrauterine  Use  in 
Food-Producing  Animals;  Opportunity 
for  Hearing 

Correction 

In  notice  document  88-26344  beginning 
on  page  46050  in  the  issue  of  Tuesday. 
November  15. 1988,  make  the  following 
corrections: 

1.  On  page  46050,  in  the  first  column, 
under  DATES,  in  the  fouth  line  "February 
13. 1989"  should  read  ^'January  17. 1989". 

2.  On  the  same  page,  in  the  third 
column,  in  the  ninth  line,  "64"  should 
read  "65". 

3.  On  page  46053,  in  the  table,  under 
C  Sulfaquinoxaline  Alone  or  in 
Combination  With  Other  Sulfa  Products. 
in  the  4th  column,  the  entry  should  read 
"1.2.3.5,68  (Ref.  57)";  and  in  the  3rd 
column,  in  the  15th  line  "sulfathiazole" 
was  misspelled. 

4.  On  the  same  page,  in  the  table, 
under  E.  Sulfapyridine  Alone  or  in 
Combination  With  Other  Sulfa  Products. 
under  the  second  entry  there  should  be  a 
separate  entry  that  should  appear  as 
follows:  "099-976  Quality  Plus  Essar 
Corp.....Sulfapyridine  Solution 
lnjectable....l,2,3.5.6B  (Ref.  64)". 

5.  On  the  same  page,  in  the  same 
section  of  the  table,  in  the  4th  column, 
the  3rd  entry  should  read  "1,2,3.5,66 
(Ref.  65)";  and  in  the  3rd  column,  in  the 
22nd.  23rd.  26th  and  27th  lines  remove 
the  word  "sodium". 

6.  On  the  same  page,  in  the  same 


section  of  the  table,  in  the  3rd  column, 
the  29th  line  should  read  "Sulfa-Plex, 
Triple  Sulfa  Solution.  Oral  12.5%, 
Sulifamethazine  sodium,". 

7.  On  page  46054.  in  the  table,  in  the 
third  colimm,  the  first  entry  should  read 
•Tri-Metha  Bolus. 
Sulfanilamide.Sulfathiazole, 
Sulfamethazine". 

8.  On  the  same  page,  in  the  table,  in 
the  3rd  column,  under  G.  New  Animal 
Drugs  Containing  Sulfonamides  in 
Combination  With  Nutrients  or  Other 
Drugs,  in  the  27th  line.  "Sulfanilamide" 
was  misspelled;  and  the  28th  line  should 
read  "Sulfathiazole  Uterine,  Boluses, 
Sulfathiazole.  Urea". 

9.  On  the  same  page,  in  the  same 
section  of  the  table,  in  the  same  colimui. 
the  34th  line  should  read  "Sulfapyridine- 
lodine.  Boluses,  Sulfapyridine, 
Ethylenediamine  dihydroio-";  and  in  the 
45th  line  "Sulfathiazole"  was 
misspelled. 

10.  On  the  same  page,  in  the  same 
section  of  the  table,  in  the  same  column, 
in  the  49th  line,  "Sulfamethazine"  was 
misspelled;  in  the  51st  line, 
"subcarbonate'  was  misspelled;  and  the 
60th  line  should  read  "Metzol  Calf  Size, 
Boluses,  Sulfamethazine,  Electrolytes". 

11.  On  page  46055,  in  the  same  section 
of  the  table,  in  the  4th  column,  in  the  2nd 
entry,  "(Ref.  10)"  should  read  "(Ref. 
120)";  and  the  15th  entry  should  read 
"1.2.3.4.5  (Ref.  133)". 

12.  On  die  same  page,  in  the  same 
section  of  the  table,  in  the  first  column, 
the  third  entry  should  read  "099-967". 

13.  On  the  same  page,  in  the  same 
section  of  the  table,  in  the  2nd  column, 
in  the  19th  line.  "Bolettes"  should  read 
"Powder". 

BIUMQ  COOE  1SOS41-0 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
DiviskMi 

29  CFR  Part  530 

Employment  of  Homeworfcers  in 
Certain  Industriea 

Correction  , 

In  proposed  rule  document  89-2237 
beginning  on  page  4836  in  the  issue  of 
Tuesday.  January  31, 1989,  make  the 
following  correction: 

On  page  4836,  in  the  third  column,  in 
the  SUMMARY,  in  the  second  line, 
"declined"  should  read  "decided". 

BHXMOCOOe  ISOSOM) 


Employment  Standards  Administration 
Wage  and  Hour  Division  ^ 

Office  of  ttie  Secretary 
29  CFR  Parts  1  and  5  i 

Procedures  for  PredeterminathNi  of 
Wage  Rates;  Labor  Standarda 
Provisions  Applical>le  to  Contracts 
Covering  Federally  Financed  and 
Assisted  Construction  and  to  Certain 
Nonconstruction  Contracts 

Correction 

In  rule  document  89-1987  begiiming  on 
page  4234.  in  the  issue  of  Friday.  January 
27. 1989.  make  the  following  corrections: 

1.  On  page  4235.  in  the  first  column,  in 
the  first  complete  paragraph,  in  the 
seventh  line,  "classification"  should 
read  "journeyman". 

2.  On  page  4236,  in  the  1st  column,  in 
the  13th  line,  "under  the"  should  read 
"under  this". 

3.  On  the  same  page,  in  the  3rd 
colimm,  in  the  1st  complete  paragraph, 
in  the  25th  line,  "not  be"  should  read  "be 
not". 

3.  On  page  4242.  in  the  2nd  coliunn,  in 
the  24th  line,  "With  rate"  should  read 
"With  rare". 

BlUMaCOOE  1S0fr«1« 


Thursday 
February  2,  1989 


Part  II 

Department  of 
Health  and  Human 
Services 


Health  Care  Financing  Administration  ^ 

42  CFR  Part  405  et  al. 

Medicare  and  IMedicaid;  Requirements  for 
Ixng  Term  Care  Facilities;  Final  Rule 
with  Request  for  Comments 


^ 
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DEPArmiEHT  OF  HEALTH  AND 
HUMAN  SERVICES  ' 

Health  Care  Financing  Administration 

42  CFR  Parte  405, 442, 447. 4S3, 488. 
489.and498  ^ 

(BCRC-39e-fC]  I 

Medicare  and  Medicaid;  Requirements 
tar  LAng  Term  Care  FacUitlec 

AOtNCV.  Health  Care  Financing 

Administration  (HCFA).  iiHS. 

ACnow;  Final  rule  witli  comment  period. 

tUMMARY:  These  final  regulations  with 
comment  period  revise  and  consolidate 
the  requirements  that  facilities 
furnishing  long  term  care  are  required  to 
meet  to  participate  in  both  the  Medicare 
and  Medicaid  programs.  They  contain 
revisions  to  our  proposal  of  October  16, 
1987  (52  FH  38582)  based  on  comments 
submitted  by  the  public. 

L,ong  term  care  facilities  include  both 
sicilled  nursing  facilities  (SNFs)  and 
intermediate  care  facilities  (ICFs)  and, 
as  of  October  1, 1900,  nursing  facilities 
(NF)  created  by  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87). 
Under  these  regulations,  one  set  of 
requirements  replaces  the  existing 
separate  ones  for  SNFs  participating  in 
the  Medicare  program,  and  for  SNFs  and 
ICFs  participating  in  the  Medicare 
program.  (After  October  1, 1990,  SNFs, 
and  ICFs  participating  in  the  Medicaid 
program  will  be  luiown  as  nursing 
facilities  (NFs).)  Although  some 
essential  distinctions  imposed  by  the 
statute  remain,  these  new  requirements 
reflect  common  needs  in  SNFs  and  ICFs. 
These  regulations  do  not  apply  to  ICFs 
for  the  mentally  retarded  or  persons 
with  related  conditions. 
OATCt:  Effective  Date:  These  regulations 
are  effective  August  1, 1989,  except 
when  specified  otherwise.  State 
agencies  have  until  90  days  after  receipt 
of  a  revised  State  plan  preprint  to 
submit  their  plan  amendments  and 
required  attaclunents.  We  will  not  hold 
a  State  to  be  out  of  compliance  with  the 
requirements  of  these  final  regulations  if 
it  submits  the  necessary  plan  material 
by  that  date. 

Comment  Date:  To  be  considered, 
comments  must  be  mailed  or  delivered 
to  the  appropriate  address,  as  provided 
below,  and  must  be  received  by  5:00 
p.m.  on  May  3, 1989. 
ADOWMaaa;  Mail  comments  to  the 
following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 

Services, 
Attention:  BERC-39e-FC. 


P.O.  Box  26676, 
Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building, 
200  Independence  Avenue,  SW., 
Washington,  DC  or. 
Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard, 
Baltimore,  Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-396-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
Room  309-G  of  the  Department's  offices 
at  200  Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
reporting  requirements  discussed  under 
the  section  on  "Reporting  Requirements" 
of  this  preamble  should  direct  them  to 
the  Health  Care  Financing 
Administration  at  one  of  the  addresses 
cited  above,  and  to  the  Office  of 
Information  and  Regulatory  Affairs,  Att.: 
Allison  Herron.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building  (Room  3208),  Washington,  DC 
20503. 

FOR  PUflTHER  INFORMATION  CONTACT: 
Samuel  W.  Kidder,  (301)  966-4620. 
SUPPLIMINTARV  INFOfMNATION: 

1.  Background 

Prior  Rulemaking  Activity 

On  October  16. 1987  (52  FR  38582),  we 
published  a  proposed  rule  (NPRM)  that 
would  establish  consistent  requirements 
for  SNFs  under  Medicare  and  SNFs  and 
ICFs  under  Medicaid.  The  purpose  of  the 
revisions  is  to  focus  on  actual  facility 
performance  in  meeting  residents'  needs 
in  a  safe  and  healtliful  environment, 
rather  than  on  the  capacity  of  facility  to 
provide  appropriate  services.  The  result 
of  this  change  in  focus  is  to  enforce 
requirements  from  the  perspective  of 
quality  of  care  and  life  for  long  term 
care  residents,  not  only  under  Medicare 
and  Medicaid,  but  generally,  since  most 
of  these  requirements  pertain  to  all  the 
residents  of  an  SNF,  ICF  or  NF.  We 
expect  that  these  revisions  will  simplify 
Federal  enforcement  procedures  by 
using  a  single  set  of  requirements,  which 
apply  to  those  activities  common  to  all 
facilities. 

In  the  bacliground  discussion  in  the 
preamble  to  the  NPRM,  we  traced  the 
development  of  different  statutes  and 


regulations  that  established 
requirements  for  SNFs  and  ICFs  under 
Medicare  and  Medicaid  leading  to  the 
development  of  the  existing  regulations, 
which  were  proposed  in  1974.  Key 
elements  of  that  discussion  are: 

•  The  emphasis  of  current  rules  is  on 
process,  not  outcomes.  Consequently  the 
potential  to  furnish  quality  care,  rather 
than  actual  rendition  of  care  is 
emphasized,  with  undue  reliance  placed 
on  staff  qualifications. 

•  Medicaid  SNFs  must  meet  Medicare 
SNF  requirements.  Questions  have  been 
raised  whether  rules  established 
primarily  for  post-hospital  care  are  still 
relevant  considering  changes  in  health 
care  delivery. 

•  A  single  facility  may  include  both 
SNF  and  ICF  beds  with  differing  levels 
of  care  and  patients  transferring  from 
more  intensive  to  less  intensive  care. 
Current  rules  are  too  inflexible  to 
recognize  such  changes. 

•  Current  rules  are  difficult  to 
administer,  requiring  multiple  surveys 
because  State  program  needs  differ  from 
Federal  program  needs. 

•  Some  requirements  are  detailed  and 
some  are  not. 

In  1983,  we  contracted  with  the 
Institute  of  Medicine  (loM),  a  group 
chartered  by  the  National  Academy  of 
Sciences,  to  study  Federal  regulations 
that  might  enhance  the  ability  of  the 
regulatory  system  to  assure  that 
residents  receive  satisfactory  care.  The 
study  concluded  in  1988  with  a  report 
that  stressed  the  need  to  develop  new 
regulations  that  focus  on  actual  delivery 
of  care  and  the  results  of  that  care. 
Based  on  those  findings,  we  developed 
proposed  regulations  revising  the  SNF 
and  ICF  requirements.  Our  proposals 
largely  reflected  acceptance  of  the  1986 
Institute  of  Medicine  study,  findings  and 
recommendations.  We  accepted 
virtually  all  the  loM  recommendations 
that  could  be  implemented  under 
existing  provisions  of  the  Act. 

Legislative  Revisions 

On  December  22, 1987,  the  Omnibus 
Budget  Reconciliation  Act  of  1987 
(OBRA  '87).  Pub.  L  100-203,  was 
enacted,  which  included  extensive 
revisions  to  the  Medicare  and  Medicaid 
statutory  requirements  for  nursing 
facilities.  These  revisions  were  based  on 
the  loM  recommendations  that  we  used 
in  developing  the  NPRM.  These 
revisions  were  made  with  knowledge  of 
HCFA's  rulemaking  activities  and 
followed  extensive  discussions  with 
HCFA  staff  and  other  interested  parties. 
"The  new  statutory  provisions  are 
considerably  more  detailed  than  the 
previous  provisions,  reflecting  the  intent 
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of  the  Congress  to  specify  in  detail, 
effective  October  1, 1960.  requirements 
that  the  (nvvioua  law  left  to  the 
discretion  of  the  Secretary.  These  new 
provisions  are  of  two  types.  Some  of 
them  simply  elaborate  on  existing  law, 
while  others  institute  entirely  new 
requirements.  t 

Response  to  NPRM 

We  received  more  than  5,500 
comments  in  response  to  our  October  16, 
1987  NPRM.  Virtually  every  association 
or  organization  representing  nursing 
homes,  and  the  various  mescal  and 
other  professional  employees  on  their 
staffs  submitted  comments.  Individual 
States  and  major  third  party  payers 
submitted  comments  and  a  significant 
number  of  comments  were  received 
from  or  on  behalf  of  individual  patients, 
including  numerous  petitions  and  form 
letters. 

Principles  for  Developing  Final 

Regulations 

In  this  final  regulation  we  mtend  to 
implement  the  provisions  in  our  NPRM 
(revised  as  appropriate)  and,  when 
possible,  tire  new  requirements 
contained  in  OBRA  "87  that  are  effective 
October  1, 199a  When  elements  of 
OBRA  '87  are  significantly  different 
from  what  appeared  in  our  proposed 
rule,  we  are  making  them  effective  on 
October  1, 1990.  It  is  our  intention  that 
the  final  regulations  reflect  to  Ae  extent 
possible,  the  comments  on  the  NHIM 
and  tlie  requirements  of  OBRA  "87. 

In  in^tlemcnting  CBRA  '87.  we  plan  to 
publish  other,  related  regulations  in 
addition  to  tiiis  fmal  rule.  One  of  the 
regulations  will  implement  sections 
4202,  4203,  4212,  and  4213  of  OBRA  '87. 
dealing  with  the  survey  and  certification 
and  enforcement  processes.  It  will 
specify  the  tools  to  be  used  in  enforcing 
the  facility  requirements.  Another 
regulation  will  contain  certain  newiy- 
created  OBRA  '87  requirements  that  are 
not  self-implementing  and  must  be 
published  as  a  proposed  rule. 

As  discussed  in  the  preamble  to  the 
proposed  rule  (52  FR  38582),  our  NPRM 
reflected  the  recommendations  of  the 
loM.  OBRA  'W  was  written  with  both 
the  recommendations  of  the  loM  and  our 
NPRM  as  a  model.  The  new  statute 
departs  from  previous  Congressional 
practice  by  specifying  many  details 
which  corrent  law  leaves  to  the 
authority  of  the  Secretary.  It  also 
contains  entirely  new  requirements 
which  are  also  specified  in  detail. 

In  drafting  the  final  regulation  we 
have  attempted  to  adapt  the  language  of 
our  proposals  to  reflect  the  language 
used  in  OBRA  '87  in  all  cases  in  winch 
we  believe  that  the  requirements  in 


question  are  supportable  under  current 
law  and  reasonably  flow  from  proposals 
published  in  the  October  16, 1987  NHCM. 
We  have  done  this  because  we  have  had 
comments  on  the  NPRM  that  have 
recommended  this  course  of  action.  We 
agree  with  the  commenters  and  with  a 
number  of  the  sponsors  of  the  legislation 
that  it  makes  the  most  sense 
administratively  to  assure  that  tiie  final 
requirements  we  put  into  effect  now 
provide  a  bridge  to  the  new 
requh^ments  of  OMIA  '87  that  are 
effective  in  1990  and  that  our 
requirements  l>e  as  consistent  as 
possible  with  similar  requirements  in 
OBRA  '87  to  avoid  needless  disruption 
of  nursing  facilities  in  making  the 
transition  in  1990. 

Whenever  possible,  therefore,  this 
final  regulation  contains  single 
provisions  effective  now  or  in  199a  Only 
when  current  law  and  our  NPRM  differ 
significantly  from  the  requirements  of 
OBRA  '87  are  tliere  separate  provisions, 
one  effective  August  1, 1989,  and  tiie 
other  effective  oo  October  1, 1990.  Of 
course,  some  provisions  appeared  only 
in  OBRA  '87  and  are  not  reflected  in  any 
of  the  provisions  effective  before 
October  1, 1990.  These  provisions  are 
appearing  in  Soal  form  because  they  are 
only  restatements  of  ^  exact  language 
of  the  statute. 

As  a  result  of  comments  and  the 
legislative  changes,  we  are  making 
numerous  revisions  to  our  NPRM.  In 
addition  to  numerous  tecimical  revisions 
made  by  OBRA  '87.  in  this  final  rule,  we 
are  incorporating  the  following  major 
OBRA  '87  requirements: 

•  Assuring  residents'  privacy  rights 
with  regard  to  accommodations,  medical 
treatment  personal  care,  visits, 
telephone  communications,  and 
meetings  with  resident  and  family 
groups; 

•  Maintaining  confidentiality  of 
personal  and  clinical  records; 

•  Guaranteeing  facility  access  and 
visitation  rights; 

•  Issuing  a  notice  of  rights  at  the  time 
of  admission; 

•  Implementing  admissions  poHcy 
requirements; 

•  Assuring  proper  use  of  physical 
restraints  and  psychoactive  drugs; 

•  Protecting  resident  funds  being 
managed  by  a  facility; 

•  Ensuring  transfer  and  discharge 
rights,and  issuing  notices  required  of  a 
facility, 

•  Providing  twenty  four-hour  licensed 
nursing  services,  and  services  of  a 
registered  nurse  at  least  8  hours  a  day,  7 
days  a  week,  subject  to  waivers; 

•  Furnishing  comprehensive 
assessments  and  being  subject  to  civil 


money  penalties  for  falsification  of  an 
assessment 

•  Requiring  minimum  training  of 
nurse  aides,  competency  evaluation 
programs,  and  regular  in-service 
education; 

•  Prohibiting  admission  to  SNFs  and 
NFs  of  individuals  with  mental  illness 
and  mentally  retardation,  except  when 
they  need  SNF  and  NF  services  and 
have  been  prescreened  by  a  State 
authority  of  mental  illness  or 
retardation; 

•  Providing  or  obtaining  routine  and 
emergency  dental  services; 

•  Employing  a  full  time  social  worker 
if  a  facility  has  more  than  120  beds:  and 

•  Meeting  disclosure  of  ownership 
requirements.  ^ 

Enforcement 

The  condition  of  participation  (COP) 
format  traditionally  used  by  Medicare 
and  Medicaid  consists  of  condition  level 
statements.  It  has  been  based  on  the 
principle  that  each  condition  level 
statement  would  be  a  statutory 
requirement  while  standard  level 
statements  would  be  lesser 
requirements.  A  facility  could  l>e  found 
to  have  deficiencies  at  the  standard 
level  and  be  making  efforts  to  correct 
them  while  it  continued  to  participate  in 
the  Medicare  program  but  was  subject 
to  termination  if  it  failed  to  meet  a 
condition  level  (i.e.,  statutory) 
requirement  Regardless  of  the 
significance  of  the  requirement  tliat  is. 
whether  the  requirement  was  a  COP  or 
a  standard  within  a  condition,  the 
facility  was  responsible  for  fiiliy 
complying  with  all  requirements. 

Notwithstanding  this  long  standing 
agency  pohcy,  we  wish  to  be  certain 
that  the  public  realize  that  all 
requirements  for  certification  must  be 
me;  by  nursing  facilities  if  they  are  to 
avoid  some  measure  of  adverse  action. 
We  believe  that  to  the  extent  that 
Federal  requirements  were  set  forth  in 
what  appeared  to  be  a  qualitative 
hiearchy,  that  there  might  be  some 
misunderstanding  that  violations  of  the 
"lesser"  requirements  would  not  be 
subject  to  Federal  enforcement. 

Additionally,  the  OBRA  "87 
requirements  have  recast  substantive 
requirements  so  as  not  to  use  the 
traditional  "conditions"  and 
"standards"  terminology. 

Accordingly,  in  this  final  rule,  we 
have  attempted  where  appropriate  to 
retain  the  organization  of  the  various 
proposed  requirements,  but  have  revised 
the  terminology.  Thus,  those 
requirements  that  previously  were 
identified  as  conditions  of  participation 
(appearing  as  individual  sections  within 
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a  subpart)  are  now  designated  as  level 
A  requirements.  Those  requirements 
that  previously  were  identifled  as 
standards  (appearing  as  individual 
paragraphs  within  a  section)  are  now 
designated  as  level  B  requirements. 
These  designations  are  Intended  to 
communicate  that  all  of  the  nursing 
facility  requirements  are  binding  and 
are  not  part  of  a  qualitative  hierarchy, 
while  at  the  same  time  recognizing  that 
violations  of  these  requirements 
(depending  on  their  type  or  severity) 
may  be  remedied  through  the  different 
enforcement  mechanisms  available  to 
the  Department. 

bi  light  offhe  revised  nomenclature  of 
these  regulations,  it  is  our  expectation 
that  it  will  be  the  Department's 
enforcement  regulations  that  will  be  the 
vehicle  to  describe  the  manner  in  which 
we  will  choose  among  the  various 
enforcement  devices  available  under  the 
statute  to  remedy  the  different  kinds  of 
violations  of  Federal  certification 
requirements  that  can  occur  in  nursing 
facilities.  We  would  be  interested  in 
hearing  from  the  public  on  the  manner  in 
which  the  Department  should  approach 
this  task  as  well  as  on  any  restructuring 
of  these  final  regulations  that  might  be 
needed  to  accommodate  this  program 
objective. 

The  comprehensive  changes  in  the 
enforcement  procedures  in  the  Medicare 
and  Medicaid  programs  necessitated  by 
OBRA  '87  will  not  be  implemented  until 
the  full  rulemaking  process  has  been 
completed.  Therefore,  existing 
enforcement  authorities  under  both 
programs  must  continue  to  be  used  from 
the  effective  date  of  this  rule  until  the 
OBRA  '87  final  enforcement  regulation 
is  published  and  effective.  We  have 
made  conforming  technical  changes  to 
Parts  442. 468,  489.  and  498  (dealing  with 
certification,  provider  agreements,  and 
appeals]  to  reflect  the  revised 
terminology  for  SNFs  and  ICFs  used  in 
this  rule.  | 

n.  Proviskms  of  the  Proposed  Rute  and 
Public  Commento 

Commenters  on  the  NPRM  focused 
their  attention  primarily  on  the  prof>osed 
conditions  of  participation,  cmd  the 
standards  that  would  be  applied  to 
determine  compliance  with  those 
conditions.  There  were  no  substantive 
comments  on  1 483.1,  Basis  and  Scope 
and  i  483.5.  Definitions,  hence,  with  the 
exception  of  adding  updating  changes ' 
required  by  OBRA  '87,  these  sections 
are  incorporated  In  this  final  rule  as 
they  were  proposed. 

Following,  we  present  in  order  a  brief 
summary  of  the  provisions  as  proposed, 
the  comments  and  our  responses  for 
those  areas  of  major  concern.  Many 


commenters.  while  agreeing 
substantially  with  a  standard,  as 
proposed,  suggested  the  standard  be 
used  to  determine  compliance  with  a 
different  condition.  We  have  accepted 
many  of  these  comments,  which  has  the 
effect  of  significantly  reorganizing  the 
NPRM.  For  general  information,  we  have 
prepared  a  table,  which  appears  at  the 
end  of  this  preamble,  that  relates  the 
requirements  in  this  final  rule  to  the 
correlative  NPRM  section  from  which  it 
evolved.  Where  OBRA  '87  provisions 
resulted  in  sipiiflcant  change,  we  so 
identify  OBRA  '87  as  the  source.  This 
table  is  intended  merely  to  assist  parties 
who  may  be  interested  in  comparing 
specific  provisions  as  proposed  or  in 
OBRA  '87  to  those  of  the  final  rule.  It 
does  not  supplant  the  more  detailed 
discussion  In  this  preamble. 

Commenta  and  Responses  " 

General  Comments 

Comment  Several  commenters  urged 
that  we  develop  a  separate  set  of 
requirements  for  specialized  facilities 
such  as  swing-bed  hospitals  and 
hospital-based  SNFs,  arguing  that  the 
basically  long-term,  residential 
orientation  of  the  proposed  regulations 
is  inappropriate  for  the  particular 
circumstances  of  these  types  of 
facilities.  They  noted  that  these  facilities 
generally  are  Medicare-only  and  serve  a 
more  acutely  ill.  shorter-stay  patient 
population  than  do  freestanding 
facilities.  They  cited  several  specific 
requirements  in  the  proposed 
regulations  as  being  problematic: 
allowing  up  to  14  days  from  admission 
to  conduct  a  comprehensive  assessment 
would  place  the  assessment  near  the 
end  of  the  typical  hospital-based  SNF 
patient's  stay:  resident  participation  in 
the  resident  group  and  in  facility 
decisionmaking  would  lack  continuity 
due  to  the  relatively  rapid  turnover  the 
proposed  physician  visit  schedule  is  too 
Infrequent  for  this  type  of  patient.  Two 
other  commenters  expressed  the 
concern  that  the  proposed  requirements 
do  not  adequately  address  the  special 
care  needs  of  mentally  ill  individuals, 
and  the  special  drciunstances  of  those 
facilities  involved  In  the  treatment  of 
alcoholism. 

Response:  We  acknowledge  that 
certain  aspects  of  individual 
requirements  in  the  proposed 
regulations  may  be  more  characteristic 
of  long-term,  residential  settings  than  of 
those  serving  a  short-stay,  relatively 
acute  care  population.  However,  we 
believe  that  developing  an  entire 
separate  set  of  regulations  for  the  latter 
type  of  facility  would  be  inconsistent 
with  the  fundamental  concept  embodied 


in  the  loM  recommendation  that,  to  the 
extent  possible,  there  should  be  a  single, 
imiform  set  of  requirements  applicable 
to  all  SNFs  and  ICFs.  This  basic 
objective  of  the  loM  report  is  further 
supported  by  OBRA  '87— which  by 
statute,  as  of  October  1, 1990,  will 
combine  the  existing  Medicaid 
requirements  for  SNFs  and  ICFs  into  a 
single  set  of  nursing  facility 
requirements.  We  also  note  that  to 
some  extent  the  concerns  of  the 
commenters  are  addressed  by  changes 
we  are  making  to  various  Individual 
provisions  based  on  other  comments  on 
the  proposed  rule.  For  example,  we  are 
reducing  the  maximum  timeframe  for 
conducting  a  comprehensive  assessment 
from  14  days  to  4  days  effective  October 
1, 1990.  Also,  we  are  reducing  the 
maximum  allowable  interval  between 
required  physician  visits  in  ICFs  from 
that  proposed  (which  permitted  visits  as 
Infrequently  as  yearly)  to  no  longer  than 
90  days. 

With  regard  to  the  treatment  of 
mental  ilbiess,  we  note  that  OBRA  '87 
includes  requirements  for  preadmission 
screening  and  annual  resident  review, 
which  focus,  in  part,  on  the  special 
treatment  needs  of  mentally  ill 
individuals.  These  requirements  are 
designed  to  direct  mentally  til 
individuals  to  other  settings  when 
appropriate,  and  to  ensure  that  when 
mentally  ill  Individuals  reside  in  nursing 
facilities,  all  of  their  treatment  needs 
(including  those  relating  to  their  mental 
illness)  are  fully  met.  For  these  reasons, 
we  do  not  plan  to  adopt  a  separate  set 
of  requirements  for  specialized  facilities. 

Section  483. 10    Resident  Rights 
Requirement 

We  proposed  in  8  483.10  that  the 
resident  has  a  right  to  a  dignified 
existence,  self-determination,  and 
communication  with  and  access  to 
persons  and  services  inside  and  outside 
the  facility.  Also,  we  proposed  that  the 
facility  must  assert  protect  and 
facihtate  the  exercise  of  these  rights. 
Under  present  rules,  resident  rights  are 
categorized  as  an  Individual  provision 
within  a  condition  (i.e.,  a  level  B 
requirement). 

Over  one  hundred  commenters  offered 
general  comments  on  the  Introductory 
statement  or  on  the  requirement  as  a 
whole.  Neariy  half  of  these  general 
comments  stated  that  they  strongly 
supported  elevation  of  resident  ri^ts  to 
the  status  of  a  condition  of  participation. 
Since  we  do  not  use  the  "condition  of 
participation"  or  "standard" 
terminology  any  longer,  and  we  are 
committed  to  enforcement  of  all 
requirements  equally,  we  do  not  think 
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the  title  used  to  describe  resident  rights 
will  bring  about  less  or  greater 
enforcement. 

General  Comments  on  the  Resident 
Rights  Requirement  as  a  Whole. 

Comment:  Comments  both  supported 
and  objected  to  the  change  of  the  term 
"patient"  to  "resident."  Several 
commenters  applauded  the  use  of  the 
term  "resident"  rather  than  "patient" 
because  it  recognizes  the  fact  that  for 
many  individuals  the  nursing  home  is 
indeed  their  home.  Opponents  believed 
it  fosters  a  false  perception  of  a  nursing 
home  patient  for  those  persons  who,  due 
to  illness  and  infirmity  generally,  are 
unable  to  assert  a  variety  of  rights, 
engage  in  a  variety  of  meaningful 
activities,  and  cannot  be  taken  care  of 
with  minimal  resources,  i.e.,  at  a 
relatively  low  cost 

Response:  Our  use  of  the  term 
"resident"  is  based  upon  the  loM's 
recommendation  to  emphasize  the 
concept  of  a  nursing  home  as  a  place  of 
residence  for  its  clients.  Additionally, 
OBRA  '87  (Section  4201-Medicare 
Program  and  Section  4211-Medicaid 
Program)  amended  the  Act  by  defining  a 
skilled  nursing  facility  as  an  "institution 
or  a  distinct  part  of  an  institution  that  is 
primarily  engaged  in  providing  to 
residents  skilled  nursing  care  and 
related  services  for  residents  who 
require  medical  or  nursing  care  *  *  •  •• 
We  agree  that  at  any  given  time  a 
number  of  the  residents  may  be  in  need 
of  considerable  medical  care;  however, 
we  believe  that  the  term  "resident" 
rather  than  "patient"  as  a  general  term 
of  reference  better  describes  the  nursing 
home  clients  who  reside  there  to  obtain 
long-term  care. 

Comment:  Another  group  of 
commenters  suggested  structural 
reorganization  of  the  regulation.  Several 
commenters  found  the  division  between 
resident  rights  and  quality  of  life  blurred 
and  expressed  concern  that  this 
confusion  would  lead  to  either  dilution 
of  significant  findings  or  multiple 
citations  by  State  agency  surveyors  for 
the  same  underlying  problem.  Some 
commenters  remarked  that  concepts 
such  as  quahty  of  life  and  quality  of  care 
are  di^cult  if  not  impossible,  to  define 
in  isolation  from  other  requirements. 

A  related  criticism  of  the  requirement 
cited  by  commenters  who  did  not  realize 
that  the  statement  of  rights  at  S  483.10 
had  a  parallel  section  concerning  facility 
responsibilities  under  the  administration 
requirement  at  S  483.75,  was  that  the 
rights  section  had  been  weakened  by 
couching  the  statements  in  terms  of  "the 
resident  has  a  right  to  *  *  *".  They  felt 
it  was  quite  another  thing  to  say  "the 
facility  must  do  *  *  *  to  ensure  these 


rights."  They  wanted  facilities  to  be 
actively  and  meaningfully  involved  in 
the  process  of  ensuring  resident  rights 
and  requested  specificity  as  to  how  the 
facility  is  supposed  to  assert,  protect 
and  facilitate  the  resident's  exercise  of 
these  rights.  Otherwise,  the  commenters 
believed  that  the  requirement  could  not 
be  used  successfully  to  initiate  non- 
compliance findings. 

Response:  We  are  responding  to  the 
concerns  of  these  commenters  by 
relocating  certain  provisions  that  place 
responsibilities  upon  facilities  for 
ensuring  rights  from  the  Administration 
requirement  to  a  new  requirement  at 
S  483.12,  entitled.  Admission,  transfer 
and  discharge  rights.  The  individual 
provisions  in  this  requirement  include 
transfer  and  discharge,  notice  of  bed 
hold  policy  and  readmission,  equal 
access  to  quality  care,  and  admissions 
policy. 

We  are  also  consolidating  other  parts 
of  the  proposed  Administration 
condition,  augmented  by  OBRA  '87 
requirements,  with  certain  provisions  in 
S  483.10.  These  are  notice  of  rights  and 
services,  access  and  visitation  rights, 
notification  of  changes,  and  protection 
of  resident  funds. 

To  emphasize  the  importance  of 
monitoring  the  manner  in  which  nursing 
facilities  manage  resident  behavior,  we 
are  creating  a  new  requirement  at 
S  483.13,  entitled.  Resident  behavior  and 
facility  practices,  that  includes 
provisions  related  to  resident  abuse,  the 
use  of  physical  and  psychoactive  drugs, 
and  staff  treatment  of  residents. 

To  reflect  the  emphasis  of  the  new 
quaUty  of  life  requirement  S  483.15,  on 
residents'  effective  interaction  with  their 
environment  we  are  relocating  certain 
individual  provisions  from  9  483.10  to 
S  483.15.  These  provisions  are  dignity, 
participation  in  resident  and  family 
groups,  participation  in  other  activities, 
self-determination  and  participation, 
and  accommodation  of  needs. 

Comment:  Some  commenters  noted 
that  residents  do  not  understand  their 
rights  and  hence,  must  rely  on  strong 
enforcement  of  this  provision.  Several 
commenters  suggested  that  we  develop 
detailed  indicators  to  be  used  in  the 
survey  process  to  ensure  compliance 
with  this  requirement  Still  other 
commenters,  stating  that  the  majority  of 
facilities  use  verbatim  texts  of  rights 
statements  in  the  materials  they  provide 
to  residents,  expressed  appreciation  that 
the  language  of  this  rights  section  had 
been  simplified  and  made  more 
understandable  for  residents.  On  the 
other  hand,  several  commenters  were 
concerned  that  the  simplified  language 
of  the  proposed  rights  section  was  too 
vague  and  open  to  interpretation.  Other 


commenters  felt  that  the  approach  taken 
to  resident  choice  reflected  unrealistic 
assumptions  regarding  resident 
capabihties. 

Response:  In  order  to  reduce 
subjectivity  and  vagueness,  we  have 
added  more  specificity  to  a  number  of 
the  individual  provisions  in  this 
requirement  often  by  relying  on  the 
greater  detail  contained  in  the  current 
SNF  and  ICF  regulations.  These  changes 
are  highlighted  in  the  paragraph-by- 
paragraph  discussions  below. 

We  do  not  agree  that  these 
regulations  are  based  on  unrealistic 
assumptions  concerning  resident 
capabihties.  Our  regulations  closely 
foUow  the  recommendations  of  the  loM 
study  which  directly  related  resident 
health  to  the  exercise  of  rights.  Below, 
we  address  additional  comments 
dealing  with  rights,  since  the 
requirement  had  numerous  provisions 
involving  specific  rights. 

Paragraph  (a):  Exercise  of  rights 

We  proposed  at  S  483.10(a)  that  (1) 
The  resident  has  the  right  to  exercise  his 
or  her  rights  as  a  resident  of  the  facility, 
and  as  a  citizen  or  resident  of  the  United 
States,  including  the  right  to  file 
complaints;  (2)  the  resident  has  the  right 
to  be  free  of  coercion  or  reprisal  from 
the  facility  in  exercising  his  or  her 
rights;  and  (3)  An  individual  appointed 
under  State  law  may  exercise  a 
resident's  rights  when  a  resident  has 
been  adjudicated  to  be  incompetent 

Comment  Comments  are  summarized 
as  follows.  Commenters — 

*  Reported  that  language  lacked 
specificity; 

•  Noted  that  the  regulation  failed  to 
address  the  case  of  a  resident  who  is 
clearly  incompetent  but  has  not  been 
determined  incompetent  by  a  judge; 

•  Charged  that  requiring  a  judicial 
determination  of  incompetency  before  a 
relative  or  representative  can  exercise 
the  resident's  rights  would  result  in 
expensive  and  time  consuming  legal 
action,  and  would  overburden  the 
courts; 

*  Noted  that  the  proposed 
requirement  for  a  judicial  determination 
of  incompetency  before  a  representative 
can  exercise  a  resident's  rights  conflicts 
with  State  laws  in  some  cases.  Some 
States  have  authorized  non-judicial 
designation  of  legal  surrogates,  such  as 
durable  powers  of  attorney,  living  wills 
or  natural  death  laws  (so-called 
advance  directive  mechanisms).  If  these 
mechanisms  are  ruled  out  our 
regulations  would  restrict  rather  than 
enhance  a  resident's  right  to  self- 
determination; 
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•  Requested  that  we  retain  provisions 
of  existing  regulations  that  allow 
physicians  to  make  determinations 
concerning  incompetence  because  such 
a  determination  may  serve  as  a  basis  for 
State  authorized  non-judicial 
designations  of  surrogates. 

Response:  We  have  changed  the 
wording  of  i  483.10  to  accommodate 
commenters'  views.  In  paragraph  (f),  we 
are  using  wording  that  specifies  that  a 
resident  has  the  right  to  voice 
complaints  and  file  grievances  with 
respect  to  treatment  or  care,  and  the 
right  to  prompt  efforts  by  the  facility  to 
resolve  grievances.  In  the  interpretive 
guidelines,  we  will  explain  that  resident 
and  family  groups  may  serve  as  an 
effective  vehicle  for  resolution  of  many 
resident  grievances,  particularly  when 
they  involve  differences  of  opinion  or  a 
conflict  of  individual  rights  among 
residents.  However,  residents  also  have 
the  ri^t  to  take  individual  action  to 
express  their  complaints. 

Because  of  the  variance  in  State  laws 
concerning  resident  rights,  we  have  also 
accepted  commenters'  recommendations 
diet  we  defer  entirely  to  State  law  on 
this  matter  in  1 483.10(a)(3).  In  this  final 
rule,  to  satisfy  commenters.  we  are 
adopting  wording  concerning 
adjudicated  cases  that  takes  into 
account  the  feet  that  gradations  of 
incapability  exist  to  which  the  States 
have  adopted  or  can  adopt  graduated 
remedies. 

Paragraph  (b):  Right  To  Be  Informed 

We  proposed  at  1 483.10(b)(1)  that  the 
resident  has  the  right  to  be  informed  of 
his  or  her  rights  and  the  rales  of  the 
facility  upon  admission,  in  the  language 
that  he  or  she  understands. 

CommenL-  Summary  of  comments. 

•  A  strong  majority  of  commenters 
urged  that  we  retain  the  concept  of 
resident  responsibilities  as  a 
counterbalance  to  resident  rights; 

•  Commenters  also  asked  that  we 
retain  the  current  requirements  for 
written  notification  and 
acknowledgement  of  receipt  of 
information  of  rights  and  responsibilities 
by  residents; 

•  Some  commenters  also  wanted  us 
to  ttpedfy,  as  in  the  ciurent  regulations, 
that  diis  notification  be  made  prior  to  or 
at  the  time  of  admission  as  well  as 
during  the  stay;  and 

•  Commenters  requested  clarification 
of  the  right  to  be  informed  of  his  or  her 
rights  "in  the  language  that  he  or  she 
understands." 

Response:  We  agree  with  commenters 
and  are  including  a  requirement  for 
written  acknowledgement  from  the 
resident  and  periodic  review  of 
information  pertaining  to  rights.  We  are 


retaining  the  requirement  that  the 
resident  assume  certain  responsibilities 
relative  to  other  residents  and  the 
fadhty. 

We  are  also  placing  in  1 483.10(b)(g]  a 
provision  that  requires  facilities  to 
prominently  display  written  information 
and  provide  oral  information  to 
residents  and  potential  residents  about 
how  to  apply  for  Medicare  and 
Medicaid  benefits. 

"In  language  that  the  resident 
understands"  means  that 
communication  of  information 
concerning  rights  and  responsibilities 
must  be  both  clear  and  understandable 
to  the  resident  and.  if  the  resident's 
knowledge  of  English  is  inadequate  for 
comprelwnsion,  in  the  foreign  language 
familiar  to  the  resident.  For  foreign 
languages  commonly  encountered  in  the 
facility  locale,  ibt  facility  must  have 
written  translations  of  its  statement  of 
ri^ts  and  responsibilities,  and  should 
make  the  services  of  an  interpreter 
available.  In  the  case  of  less  commonly 
encountered  foreign  languages, 
however,  a  representative  of  the 
resident  may  sign  that  he  has 
interpreted  the  statement  of  ri^ts  to  the 
resident  prior  to  the  resident's 
acknowledgement  of  receipt.  For  hearing 
impaired  residents  who  communicate  by 
signing,  the  fedlity  would  similariy  be 
expected  to  provide  an  interpreter. 
Large  print  texts  of  the  facility's 
statement  of  resident  rights  and 
responsibilities  should  also  be  available 
for  the  many  residents  who  need  them. 

Comment  We  proposed  at 
1 483.10(b)(2)  diat  the  resident  has  a 
ri^t  to  inspect  his  or  her  records  on 
request 

•  Many  commenters  supported  our 
deletion  of  the  "unless  medically 
contraindicated"  qualifier  to  a  number 
of  important  ri^ts  that  exist  in  the 
current  SNF  and  ICF  regulations,  while 
others  took  a  less  favorable  view  of  the 
deletion: 

•  Commenters  suggested  that  most 
residents  could  not  understand  the 
medical  terminology  used  in  the  records, 
and  wanted  us  to  require  physician 
approval  or  the  presence  of  a  qualified 
staff  person  or  a  physician  during  the 
resident's  inspection  of  records; 

•  Commenters  requested  that  we 
provide  that  family  members  and  other 
representatives  also  have  the  right  to 
inspect  residents'  records  on  request. 

•  Commenters  asked  for  clarification 
of  the  term,  "on  request."  and 
recommended  that  requests  for 
inspection  of  records  be  made  in 
writing,  and  facilities  be  given  48  hours 
to  respond. 

•  Commenters  suggested  that  the 
right  to  inspect  records  include  the  right 


to  photocopy  records  at  prevailing 
community  rates;  and 

•  Commenters  suggested  that  records 
be  defined  to  include  all  of  a  resident's 
records. 

Response:  Because  of  the  conunenters' 
strong  support  for  not  limiting  exercise 
of  resident  rights  due  to  medical 
contraindications  in  general,  we  are  not 
imposing  this  qualifier  even  though 
some  commenters  requested  it  here  at 
{  483.10(b)(2)  and  also  at  (b)(3).  We  do 
not  believe  that  residents  should  be 
shielded  bom  medical  facts.  However, 
we  also  believe  that  it  would  be 
unreasonable  to  require  the  presence  of 
a  staff  member  to  interpret  records  for 
the  resident.  In  most  cases,  this  would 
require  a  nurse,  and  we  believe  that 
scarce  nurse  resources  should  be  used 
to  provide  nursing  services,  not  medical 
education.  The  resident  may  permit 
inclusion  of  a  staff  member  familiar  with 
the  record,  however,  if  he  or  she  so 
chooses.  Likewise,  the  resident  might 
wish  to  have  family  members  or  other 
representatives  present  As  for  allowing 
other  representatives  or  family  members 
to  exercise  rights  of  inspection  for  the 
resident  rather  than  with  the  resident 
we  defer  entirely  to  State  law  in  this 
matter  for  residents,  including  those 
who  are  judicially  determined  to  be 
incompetent  as  dealt  with  in 
S  483.10(a)(3). 

Partly  to  facilitate  the  inclusion  of 
family  or  other  representatives,  as  well 
as  to  allow  the  facility  to  coordinate 
requests  for  records  with  their  medical 
records  staff,  we  are  revising  the 
regulations  to  require  written  requests 
from  residents  and  up  to  48  hours  for  the 
facility  to  respond  to  the  requests. 

We  believe  the  right  to  photocopy 
records  is  an  integral  aspect  of  the 
resident's  right  to  employ  the  assistance 
of  othere  in  exercising  his  or  her  rights 
since  some  persons  with  whom  the 
resident  might  wish  to  consult  might  not 
be  able  to  be  physically  present  at  an 
inspection  of  the  records.  The 
interpretive  guidelines  will  specify, 
however,  that  residents  may  be  charged 
for  this  service  at  prevailing  community 
rates.  As  explained  under  the 
requirement  on  privacy  and 
confidentiality  at  {  483.10(e),  we  are 

defining  records  to  include  all  records 

pertaining  to  the  resident 
Comment-  We  proposed  at 

S  483.10(b)(3)  that  the  resident  has  the 

right  to  be  informed  of  his  or  her 

medical  condition,  and  to  have  an 

opportunity  to  participate  in  planning 

his  or  her  medical  treatment. 
Conunenters  who  responded  to  this 

provision  wanted: 
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•  Substitution  of  broader  terms,  such 
as  health  status  and  total  plan  of  care, 
for  the  more  restrictive  terms  of  medical 
condition  and  medical  treatment; 

•  More  resident  input  into  assessment 
and  care  planning; 

•  More  informed  consent  by  residents 
through  fuller  explanation  and 
discussion  of  treatment  options  in 
language  that  the  resident  can 
understand; 

•  Inclusion  of  family  members  or 
representatives  in  the  care  planning 
process;  and 

•  A  requirement  that  every  resident 
be  informed  of  the  name,  specialty,  and 
way  of  contacting  the  physician 
responsible  for  his  or  her  care. 

Response:  As  noted  under 
§  483.10(b)(2).  we  believe  that  the 
resident  should  not  be  shielded  from 
medical  facts.  We  agree  with  the 
recommendations  of  commenters  who 
suggested  broader  resident  involvement 
in  the  care  planning  process  and  have 
revised  S  483.10(b)  to  include 
commenters'  suggestions.  In  the 
interpretive  guidelines,  we  will  explain 
that  the  resident  should  be  involved  in 
the  assessment  and  care  planning 
process,  including  the  discussion  of 
diagnoses,  treatment  options,  risks  and 
prognoses.  These  discussions  should  be 
presented  in  language  that  the  resident 
can  be  expected  to  understand,  and  the 
resident  must  be  allowed  to  make 
choices  based  upon  the  information 
provided. 

Consistent  with  commenters'  requests 
for  a  broader  interpretation  of  a 
resident's  right  to  be  informed  about  his 
or  her  condition,  we  are  expanding 
notification  of  changes.  S  483.10(b)(10). 

Comment  We  proposed  at 
9  483.10(b)(4)  that  the  resident  has  a 
right  to  refuse  treatment  and  to  refuse 
to  participate  in  experimental  research. 
The  large  number  of  comments  we 
received  on  this  issue  are  summarized 
as  follows: 

•  Residents  should  not  have  the  right 
to  refuse  food  and  liquids;  some 
commenters  saw  such  a  refusal  of 
treatment  as  a  form  of  suicide,  which 
they  do  not  condone; 

•  Commenters  requested  that  we 
clarify  how  a  resident's  right  to  refuse 
treatment  can  be  reconciled  with  a 
facility's  obligation  to  provide  care  and 
treatment 

•  Commenters  suggested  that  the  act 
of  refusal  of  treatment  be  well-defined, 
and  that  the  facility  inform  the  resident 
of  the  consequences  of  refusal;  and 

•  Commenters  requested  that 
residents  not  be  allowed  to  refuse  to 
participate  in  research  projects  that 
involve  only  observation. 


Response:  As  part  of  the  quality  of 
care  requirements  at  $  483.25  (i)  and  (j), 
we  are  requiring  that  residents  receive  a 
nutritious  diet  and  adequate  liquids. 
When  invasive  procedures  are 
necessary  to  accomplish  this  end, 
however,  the  courts  have  generally  held 
that  these  procedures  constitute 
treatments  that  residents  or  their 
representatives  may  refuse  just  as  they 
may  refuse  any  other  medical  treatment 

We  are  aware  that  this  is  a 
controversial  issue,  and  for  this  reason, 
must  defer  to  the  courts  and  to  the 
States  which  have  responsibility  for 
resolving  the  underlying  legal  issues. 
"The  right  to  die,"  and  particularly 
withholding  of  artificial  feeding,  has 
received  considerable  debate  since  1976 
writh  the  Quinlan  verdict  and  when 
California  passed  the  nation's  first 
natural  death  or  living  will  law.  Since 
that  time,  38  States  and  the  District  of 
Columbia  have  adopted  such  laws.  Six 
States  explicitly  include  artificial 
feeding  among  treatments  that  the 
resident  may  refuse,  thereby  approving 
withdrawal  of  nutrition  and  hydration, 
while  7  States  explicitly  exclude  such 
procedures  fit)m  the  definition  of 
treatment  thereby  prohibiting  the 
withholding  of  artificial  feeding.  Among 
the  remaining  States,  14  are  silent  on  the 
issue  and  12  contain  ambiguous 
references  to  comfort  of  the  patient 
Because  the  right  to  refuse  treatment  is 
protected  by  law,  some  believe  the  right 
to  refuse  artificial  feeding  exists  even  if 
a  State's  living  will  law  has  restrictive 
language  excluding  artificial  feeding 
from  the  definition  of  treatment  which 
may  be  refused.  Such  State-imposed 
restrictions  are,  therefore,  subject  to 
judicial  challenge.  So  far,  every  trial 
court  decision  holding  that  artificial 
feeding  is  unlike  other  treatments  and 
cannot  be  refused  has  been  reversed 
upon  appeal.  Indeed,  in  3  of  the  7  States 
with  restrictive  language,  court 
challenges  to  such  restrictions  have 
been  successful.  Because  of  the 
discrepancies  among  State  laws  and  the 
need  for  a  judicial  resolution  of  this 
issue,  we  are  leaving  the  wording  of  this 
statement  concerning  the  resident's  right 
to  refuse  treatment  unqualified,  as 
presented  in  the  NPRM.  The  use  of  the 
advance  directives,  such  as  living  wills, 
is  dealt  with  under  the  statement  on 
competency  at  S  483.10(a)(3). 

We  believe  that  a  resident's  refusal  of 
treatment  must  be  persistent  and 
consistently  dociunented  in  the 
resident's  record.  Refusals  of  treatment 
should  also  be  countered  by  discussions 
with  the  resident  of  the  health  and 
safety  consequences  of  the  refusal  and 
the  availability  of  any  therapeutic 
alternatives  that  might  exist.  With 


regard  to  the  use  of  restraints,  refusals 
may  be  dealt  with  in  the  care  planning 
process  in  which  the  resident  is  to  be 
involved,  as  provided  for  at 
S  483.10(d)(3)  and  through  which 
treatment  to  reduce  dependency  upon 
the  use  of  restraints  is  to  be  offered,  as 
proposed  under  S  483.10(d).  If  a  resident 
consistently  refuses  all  treatment 
discharge  on  the  grounds  that  the 
resident's  welfare  cannot  be  met  in  the 
facility  may  be  the  ultimate  solution. 
Transfer  and  discharge  rights  are  dealt 
with  under  §  483.12. 

Section  483.75(d)  makes  reference  to 
general  Departmental  regulations 
concerned  with  the  protection  of  human 
subjects  of  research.  We  also  plan  to 
clarify  that  experimental  research  must 
respect  the  privacy  of  the  resident.  Anv 
direct  observation  or  use  of  client- 
specific  data  requires  the  resident's 
consent  Non-resident-specific  data, 
however,  may  be  used  for  studies 
without  obtaining  permission  of  the 
individual  cUents. 

Comment  We  proposed  at 
i  483.10(b)(5)  that  the  resident  has  tha 
right  to  information  on  Federal,  State 
and  local  agencies  concerned  with 
enforcement  of  skilled  and  intermediate 
care  rules,  and  agencies  acting  as  client 
advocates,  and  must  be  afforded  the 
opportunity  to  contact  these  agencies. 

Comments  are  summarized  as  follows: 

•  Commenters  asked  that  the  rights 
information  provided  to  residents  in 
facilities  include  the  name,  address  and 
phone  number  of  all  enforcement 
agencies,  all  local  ombudsman 
programs,  legal  services  programs,  and 
citizen  advocacy  groups; 

•  Commenters  suggested  that 
facilities  display  the  most  recent 
Medicare  or  Medicaid  survey  reports 
and  statements  of  deficiencies;  and 

•  Commenters  suggested  that 
"agencies  acting  as  cUent  advocates"  be 
deleted  from  the  list  of  organizations 
about  which  the  facilify  must  provide 
information  because  most  facilities  do 
not  have  this  information. 

Response:  We  have  concluded  that 
the  intent  of  this  proposed  provision  is 
met  by  other  requirements  related  to 
resident  rights  including  the  facility 
making  available  to  residents  and  the 
public  written  policies  on  rights  and 
responsibilities;  providing  space, 
privacy,  and  staff  support  for  resident 
and  family  advisory  groups;  permitting 
access  to  Federal,  State,  and  local 
enforcement  agents  and  ombudsmen; 
and  posting  in  a  location  accessible  to 
residents  information  concerning 
Federal,  State,  and  local  enforcement 
and  advocacy  agencies,  the  State  or 
local  legal  services  agency,  and 
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notification  of  the  results  of  surveys  and 

Elans  of  correction.  For  this  reason,  we 
ave  chosen  to  eliminate  proposed 
i  483.10(b)(5). 

Comment  We  proposed  at 
i  4«a.l0(b)(6)  that  the  resident  has  a 
right  to  be  informed  of  his  or  her 
responsibility  for  charges,  services 
available,  changes  in  rates,  and  changes 
in  itemized  forms. 
Commenters — 

•  Found  the  wording  of  this  element 
as  proposed,  confusing,  particularly  the 
mention  of  itemized  forms; 

•  Wanted  the  regulation  to  be  more 
sp>ecific: 

•  Wanted  the  resident  to  be  fully 
informed  in  advance  of  all  charges  for 
which  he  or  she  would  be  held 
responsible; 

•  Asked  that  facilities  notify  residents 
of  charges  in  writing  prior  to  or  upon 
admission  and  that  copies  be  provided 
to  resident  representatives  or  family 
members; 

•  Requested  that  facilities  notify 
residents  in  advance  of  changes:  and 

•  Thought  that  residents  should  have 
a  right  to  receive  information  about 
services  available  under  Medicaid  and 
Medicare,  eligibility  rules,  and  the 
application  process. 

Response:  Most  concerns  of  the 
commenters  regarding  the  wording  of 
the  proposal  have  been  resolved  by  the 
revised  S  483.10(b)  (5)  and  (6).  We 
believe  that  the  revised  S  483.10(b)  (5) 
and  (6)  will  provide  residents  with  the 
knowledge  of  which  items  and  services 
are  paid  for  by  Medicaid  or  Medicare, 
and  for  which  other  items  and  services 
the  resident  can  expect  to  be  billed. 
Also,  private  pay  residents  should  be 
able  to  determine  which  items  and 
services  are  included  in  the  facility's  per 
diem  rate  and  which  are  ancillary  items 
or  services  for  which  he  or  she  will  be 
billed  separately. 

Since  neither  current  law  and 
regulations  nor  the  new  OBRA  '87 
provisions  give  us  the  authority  to 
require  that  residents  be  given  advance 
notice  of  changes  in  services  or  charges, 
we  cannot  incorporate  this 
recommendation  into  this  rule. 
Whenever  possible,  however,  we 
believe  that  advance  notification  should 
be  given  in  order  to  be  consistent  with 
the  intent  of  the  law,  which  is  to  allow 
residents  to  be  fully  informed  of  what 
they  owe  the  facility. 

With  regard  to  commenters  who 
suggested  that  we  require  a  facility  to 
provide  information  on  how  to  apply  for 
Medicare  and  Medicaid  beneflts,  we  are 
using  OBRA  '87  wording  at 
S  483.10(b)(9),  effective  on  October  1. 
1900.  As  for  comments  urging  us  to 
require  that  copies  of  bills  be  sent  to  all 


relevant  parties,  we  also  refer  readers  to 
1 483.10(b)  and  i  483.10(e),  concerning 
the  rij^t  to  be  informed  and  the  right  to 
privacy  and  confidentiality  of  records. 
These  rights  place  limits  on  who  may 
receive  copies  of  a  resident's  financial 
records. 

Paragraph  (c):  Resident  Finances 

We  proposed  at  1 483.10(c)  that  the 
resident  has  the  right  to  manage  his  or 
her  financial  affairs.  A  corresponding 
provision  on  resident  finances  under  tfie 
administration  requirement  at  ^  483.75(j) 
proposed  that  the  facility  must  establish 
and  maintain  a  system  that  assures  a 
full  and  complete  accounting  of  the 
resident's  personal  funds  entrusted  to 
the  facility  on  the  resident's  behalf.  We 
have  consolidated  proposed  {|  483.10(c) 
and  483.75(j)  into  a  single  provision 
addressing  resident  finances. 

Comment:  Commenters — 

•  Requested  a  requirement  that  the 
facility  issue  quarterly  statements  to  the 
resident  or  to  his  or  her  representative 
(this  was  the  most  frequently  expressed 
request); 

•  Believed  that  residents  should  have 
the  option  to  delegate  the  responsibility 
of  managing  funds  to  the  facility,  in 
which  case,  facilities  should  be  required 
to  accept  responsibility; 

•  Wanted  clarification  that  the 
resident  is  under  no  obligation  to 
deposit  fluids  with  the  facility;  and 

•  Apparently  alluding  to  State  laws 
concerning  incompetency  and  exercise 
of  rights,  which  are  discussed  in 

(  483.10(a)(3),  suggested  that  we  qualify 
the  statement  that  the  resident  has  the 
right  to  manage  his  or  her  financial 
affairs  by  the  phrase,  "unless  otherwise 
determined  by  State  law." 

Response:  We  have  expanded  upon 
the  right  of  the  resident  to  manage  his 
own  financial  affairs  or,  if  he  or  she  so 
chooses,  to  designate  another  parfy  to 
manage  them  for  him  or  her.  Unless 
determined  incompetent  under  State  law 
by  a  judge,  the  resident  has  the  right  to 
manage  his  or  her  own  financial  affairs, 
and  is  under  no  obligation  to  deposit 
personal  funds  with  the  facilify. 
However,  if  the  resident  chooses,  the 
facility  must  manage  the  resident's 
funds.  In  managing  the  funds,  the  facilify 
must  keep  them  in  separate  accounts, 
maintain  a  system  that  assures  a  full 
and  complete  and  separate  accounting, 
and  affords  the  resident  or  legal 
representative  reasonable  access  to  the 
record.  With  regards  to  commenters' 
requests  for  quarteriy  reports,  we 
proposed  and  made  final,  in 
S  483.10(c)(4Kii),  the  requirement  that 
the  financial  record  be  made  available 
"on  request"  to  the  resident  or  his  or  her 
legal  representative. 


Paragraph  (d):  Restraints 

We  proposed  at  1 483.10(d)  that  the 
resident  has  the  right  to  be  free  from 
unnecessary  drugs  and  physical 
restraints,  and  is  provided  treatment  to 
reduce  dependency  on  drugs  and 
physical  restraint 

Comments:  In  summary, 
conunenters — 

•  Wanted  clarification  or  elaboration 
of  the  language; 

•  Indicated  a  preference  for  the 
existing  regulations,  especially  with 
regard  to  the  requirements  for  a 
physician's  order  specifying  duration 
and  circumstances  for  use  of  restraints; 

•  Suggested  we  add  a  statement  that 
the  purpose  of  restraints  is  to  protect  the 
resident  bom  injury  to  self  or  others, 
and  add  provisions  for  emergency  use 
on  a  one-time  only  basis; 

•  Proposed  a  ban  on  use  of  restraints 
for  staff  convenience  or  disciplinary 
purposes,  while  others  suggested  that 
we  require  review  by  an 
interdisciplinary  team  and 
documentation  of  attempts  to  use  less 
restrictive  methods; 

•  Commended  the  inclusion  of  the 
statement  requiring  treatment  to  reduce 
drug  dependency; 

•  Found  this  requirement  unsafe  or 
inappropriate  for  some  residents; 

•  Suggested  that  it  be  left  up  to  the 
physician  to  reduce  the  use  of  restraints: 

•  Objected  to  the  use  of  the  term 
"unnecessary  drugs"  as  vague, 
subjective  or  unenforceable.  Some 
commenters  proposed  substituting 
"chemical  restraints"  for  the  term, 
"unnecessary  drugs;"  and 

•  Requested  that  we  implement  the 
OBRA  '87  provisions  concerning 
restraints  and  psychopharmacological 
drugs  immediately. 

Response:  Because  the  area  of 
behavioral  management  of  nursing 
facilify  residents  has  both  residents' 
rights  and  quality  of  care  dimensions, 
we  are  placing  proposed  §  483.10(d). 
Restraints,  and  S  483.10(e)  Abuse,  in  a 
new  requirement.  Resident  behavior  and 
facility  practices,  S  483.13. 

In  response  to  comments,  we  are 
providing  in  \  483.13(a)  on  the  use  of 
physical  restraints  and  drugs  for  the 
purpose  of  discipline  or  convenience  to 
staff  that  "The  resident  has  the  right  to 
be  free  of  and  the  facility  must  ensure 
freedom  from  physical  restraints 
imposed  or  drugs  administered  for 
purposes  of  discipline  or  convenience, 
and  not  required  to  treat  the  resident's 
medical  symptoms."  We  have  chosen 
not  to  use  the  OBRA  '87  term  "chemical 
restraint."  This  term  is  often  used  in  a 
pejorative  sense  to  mean  drugs  used 
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without  appropriate  indications,  in 
excessive  doses,  for  excessive  periods 
of  time,  or  for  a  combination  of  all  three 
of  these  reasons.  Many  drugs  are.  in 
fact  designed  to  restrain  certain 
behaviors.  They  only  become  "chemical 
restraints"  when  used  without  proper 
indications  for  use.  in  excessive  doses 
or  for  excessive  periods  of  time. 

In  a  forthcoming  rule,  we  %vill  propose 
specific  requirements  for  the 
administration  of  drugs  and  the 
application  of  physical  restraints  in 
emergency  and  nonemergency 
situations.  This  will  address  many  of  the 
commenters'  other  concerns.  Generally, 
we  plan  to  follow  the  provisions  of  the 
conditions  of  participation  for 
intermediate  care  facilities  for  the 
1        mentally  retarded  published  as  a  final 
^       rule  in  the  Federal  Register  on  June  3. 
1988  at  53  FR  2044& 

We  have  chosen  not  to  implement  this 
,       OBRA  '87  provision  concerning  the  use 
of  psychopharmacological  drugs  in  this 
final  rule,  but  will  address  this 
requirement  in  a  forthcoming  proposed 
rule. 

In  addition,  the  term  "unnecessary 
drugs"  is  defined  in  this  preamble  under 
the  "Qualify  of  care  requirement 
Paragraph:  (i)  Drug  Therapy"  and  has 
been  relocated  to  §483.25(1) 
Paragraph  (e):  Abuse 

We  proposed  at  S  483.10(e)  that  the 
resident  has  the  right  to  be  finee  of 
physical,  psychological,  or  sexual  abuse 
or  punishment 

Comment  Commenters — 

•  Applauded  inclusion  of  this  right 

•  Recommended  that  resident 
management  programs  not  be 
considered  abuse  when  the  programs 
are  described  in  the  plan  of  care  in 
response  to  an  identified  problem, 
developed  by  the  professional  team  and 
approved  by  the  attending  physician; 

•  Requested  a  definition  of  abuse  or 
interpretation  of  such  terms  as 

psychological  or  sexual  abuse  within  the 
regulation; 

•  Requested  inclusion  of  verbal  abuse 
and  involuntary  seclusion  (isolation)  as 
forms  of  punishment  and 

•  Suggested  adding  a  right  to 
information  about  how  to  report  abuse, 
neglect,  or  mistreatment. 

Response:  We  agree  with  the 
commenters'  recommendations.  We  are 
creating  a  new  requirement  at  {  483.13 
which  includes  provisions  on  restraints 
and  abuse,  and  we  are  adding  verbal 
and  sexual  abuse  in  response  to 
conmients.  We  do  not  believe,  however, 
that  we  can  exclude  all  behavior 
management  techniques  that  might  be 
employed  within  a  plan  of  care  fit}m 
pof  sible  consideration  as  abuse.  We 


plan  to  define  through  example  for  our 
surveyors  terms  sudh  as  physical, 
psychological  sexual,  and  verbal  abuse. 
We  believe  that  the  resident's  right  to 
information  about  agencies  to  wliich 
abuse  or  neglect  should  be  reported  is 
adequately  addressed  in  {  483.10(k),  as 
revised. 

We  are  also  placing  in  S  483.13(c),  a 
requirement  related  to  the  staff 
treatment  of  residents  reflecting  a 
facihfy's  responsibilities  to  prevent 
abuse  through  assuring  that  persons 
who  have  been  convicted  of  abusing 
individuals  are  not  employed  and 
allegations  of  abuse  are  fully 
investigated. 

Paragraph  (f):  Privacy  and 
Confidentialify 

We  proposed  at  §  483.10(f)  that  the 
resident  has  the  right  to  personal 
privacy  and  confidentialify  of  his  or  her 
records. 

Comment  Commenters — 

•  Urged  expansion  of  the  right  to 
personal  privacy  to  include  privacy 
regarding  acconunodations.  treatment 
personal  care,  visits,  and  meetings, 
whether  of  resident  or  family  groups  or 
with  selected  individuals  such  as 
ombudsmen,  lawyers,  and  clergy; 

•  Requested  addition  of  specie 
requirements  that  residents  be  treated 
with  consideration  and  respect  and  be 
accorded  the  right  not  to  have  one's 
condition  or  care  discussed  with  family 
members  without  the  resident's 
inclusion  or  expressed  permission; 

•  Requested  retention  of  all  or  parts 
of  the  more  specific  language  on 
confidentialify  used  in  the  current  SNF 
and  ICF  regulations.  Most  frequently, 
commenters  wanted  the  regulation  to 
specify  that  a  resident  has  the  right  to 
approve  or  refuse  the  release  of  his  or 
her  records  to  any  individual  outside  the 
facilify,  except  those  required  to  be 
released  by  law  or  third  party  payment 
contract;  and 

•  Wanted  the  statement  to  specify 
that  confidentialify  extends  to  a 
resident's  medical,  social,  and  financial 
records  so  that  the  right  cannot  be 
interpreted  to  mean  only  medical 
records. 

Response:  To  accommodate  the  many 
requests  for  a  more  specific  definition  of 
privacy  rights,  we  have  revised 
S  483.10(e)  to  discuss  privacy  explicitly 
in  terms  of  accommodations,  medical 
treatment  personal  care,  visits,  and 
meetings  of  family  and  resident  groups. 
The  clause  following  new  section 
1919(c)(l)(A)(xi).  added  by  OBRA  '87, 
specifies  tiiat  privacy  with  regard  to 
acconunodations  does  not  require  a 
private  room.  Under  the  physical 
environment  requirement  at  S  483.70(d), 


we  are  defining  privacy  tvith  regard  to 
accommodations  as  full  visual  privacy 
around  beds.  We  are  interpreting  the 
right  to  privacy  to  mean  that  the 
resident  has  the  right  to  privacy  with 
whomever  the  resident  wishes  to  be 
private  and  that  this  privacy  should 
include  fiill  visual,  and  to  the  extent 
possible,  auditory  privacy.  Privacy 
space  may  be  created  flexibly  and  need 
not  be  dedicated  solely  for  visitation 
purposes.  For  example,  privacy  for 
visitation  or  meetings  might  be  arranged 
by  using  a  dining  area  between  meals;  a 
vacant  chapel  office  or  room:  or  an 
activities  area  when  activities  are  not  in 
progress.  Arrangements  for  private 
space  could  be  accomplished  through 
cooperation  between  \he  facilify's 
administration  and  resident  or  family 
groups  so  that  private  space  is  provided 
for  those  requesting  it  without 
infringement  on  the  rights  of  other 
residents. 

Under  proposed  paragraph 
S  483.10(^(1).  we  have  not 
accommodated  the  request  of  some 
conunenters  that  we  retain  provisions  of 
the  current  SNF  and  ICF  regulations 
which  require  that  the  resident  be 
treated  with  consideration,  respect  and 
full  recognition  of  his  or  her  dignify  and 
individualify  because  we  believe  this 
requirement  will  be  addressed  under  the 
Qualify  of  life  requirement  S  483.15(a). 

In  proposed  paragraph  S  483.10(0(2). 
as  requested  by  commenters,  we 
provide  generally  that  the  resident  may 
approve  or  refuse  the  release  of 
personal  and  clinical  records  outside  the 
facilify.  This  change  found  at 
§  483.10(e)(2)  serves  to  continue  the 
more  specific  requirements  from  the 
current  SNF  or  ICF  regulations  as  well 
as  incorporates  OBRA  '87  wording, 
which  requires  confidentialify  of 
personal  and  clinical  records.  We  will 
interpret  this  in  subsequent  guidelines  to 
include  all  types  of  records  the  facilify 
might  keep  on  a  resident  whether  they 
be  medical,  social  financial  automated, 
or  other.  We  have  also  revised 
§  483.10(e)  by  adding  a  new  paragraph 
(3)  to  include  the  explanation  of 
conditions  under  which  the  resident 
does  not  have  control  over  release  of  his 
records.  These  include  transfer  to 
another  health  care  institution,  and 
record  release  required  by  law  or  third- 
parfy  payment  contract 

Paragraph  (g):  Woric 

We  proposed  at  S  483.10(g)  that  the 
resident  has  the  right  to  not  perform 
services  for  the  facilify,  and  to  l>e 
compensated  for  services  voluntarily 
performed,  unless  informed  prior  to 
performing  the  services  that  the  services 
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are  of  a  voluntary  nature  and  will  not  be 
compeneated. 

CoaunenL  Conunents  are  summarized 
88  follows: 

•  Many  conmienters  found  this 
requirement  confusing,  or  even  self* 
contradictory,  and  indicated  a 
preference  for  the  wording  of  the  current 
SNF  r^ulation  which  states  that  "The 
resident  is  not  required  to  perform 
services  for  the  facility  that  are  not 
included  for  therapeutic  purposes  in  his 
plan  of  care;" 

•  A  large  majority  of  commenters 
urged  retention  of  the  concept  of  woric 
as  therapy; 

•  A  majority  of  commenters  also 
requested  that  the  rule  state  that  the 
resident  has  the  ri^t  to  perform 
voluntary  services  for  the  facility  just  as 
much  as  he  or  she  has  the  right  not  to 
perform  any  services;  and 

•  Commenters  objected  to  having  the 
facility  placed  in  a  position  of  open- 
ended  liability  for  payment  anytime  it 
neglects  to  inform  a  resident  before 
performing  a  service  that  die  service 
was  vohmtary. 

Respoiwe:  In  the  final  rule,  in 
i  483.10(h)  we  are  acknowledging  both 
the  right  not  to  woric  and  the  ri^t  to  do 
wori(,  as  matters  of  resident  choice.  We 
have  restored  the  concept  of  work  as 
therapy  by  requiring  that  all  resident 
wock,  whether  of  a  voluntary  or  paid 
natare.  be  done  through  the  plan  of  care. 
Documenting  a  resident's  need  or  desire 
for  work  in  die  plan  of  care  makes  the 
work  assignment  reviewable  and 
prevents  ue  impression  diat  every 
resident  is  expcKCted  to  work.  We 
believe  a  resident's  desire  for  work  is 
subject  to  discussion  of  medical 
appropriateness.  As  part  of  the  plan  of 
care,  a  therapeutic  work  assignment 
must  be  formally  agreed  to  by  the 
resident.  The  resident  also  has  the  right 
to  refuse  such  treatment  at  any  time  that 
he  or  she  wishes.  At  the  time  of 
development  or  review  of  die  plan,  the 
voluntary  or  paid  nature  of  die  work  can 
be  negotiated.  The  resideiil,  thus,  is  able 
to  negotiate  while,  at  the  same  time,  the 
facility  is  freed  of  the  open-ended 
liability  that  many  commenters 
critidnd. 

Paragraph  (h):  MaU 

We  proposed  at  i  483.10(h)  diat  the 
resident  has  the  right  to  send  and 
receive  mail  that  is  not  opened. 

Comment-  Commenters  all  strongly 
supported  this  right  and  usually 
requested  more  detailed  protections  of 
the  right  A  majority  of  commenters 
objected  to  delays,  for  one  reason  or 
another,  in  the  delivery  of  mail.  Because 
delaying  mail  may  be  used  as  a  form  of 
retaliation  or  retribution,  eorae 


commenters  proposed  adding  the  phrase 
"without  interference."  Another  group  of 
commenters  urged  requiring  distribution 
on  a  Monday  throu^  Saturday  basis  or 
on  the  same  day  as  the  mail  is  received 
by  the  focility.  Several  commenters  also 
requested  diat  we  add.  "the  resident 
shall  have  access,  at  his  or  her  own 
expense,  to  writing  instruments, 
stationery,  and  postage."  One 
commenter  proposed  that  we  adopt  the 
broader  provisions  of  OBRA  '87. 
requiring,  "privacy  hi  written 
communications."  Finally,  as  a  way  of 
protecting  staff  from  misinterpretation 
of  assistance  as  an  invasion  of  privacy, 
two  commenters  proposed  adding  that 
"facility  staff  may  assist  the  resident  in 
sending  or  receiving  personal  mail  if  the 
resident  requests  it" 

Rnponse:  We  have  expanded  this 
requirement  by  incorporating  some  of 
the  qualifiers  suggested  by  commenters. 
In  S  483.10(i),  we  are  requiring  that  mail 
be  sent  from  and  delivered  to  residents 
"prompdy,"  which  will  mean  delivery  to 
the  resident  writing  within  24  hours  of 
arrival  in  the  facility  and  delivery  to  the 
postal  service  within  24  hours.  More 
specific  requirements  concerning  mail 
dUstribution  might  prove  burdensome  to 
facilities.  While  we  require  access  to 
materials,  we  have  not  placed  the 
responsibility  for  provision  of  these 
items  directly  on  the  facility.  We  take 
the  view  that  within  each  facility  a 
resident  group  or  similar  group  could 
woric  with  the  focility's  administration 
to  make  the  most  appropriate 
arrangements  for  their  situation.  In  that 
residents  have  the  right  to  request 
assistance  in  the  exercise  of  all  their 
rights,  we  do  not  believe  that  any 
particular  staff  protections  are 
necessary. 

Paragraph  (i):  Access  to  Facility 

We  proposed  at  i  483.10(i)  diat  die 
resident  has  the  right  to  receive  visitors 
at  any  reasonable  hour,  and  by 
arrangements  at  other  times. 

Comment  A  sizeable  majority  of 
commenters,  usually  representing 
facilities,  wanted  "at  any  reasonable 
hour"  defined  in  the  regulation,  qualified 
by  "as  determined  by  facility  policy,"  or 
deleted  in  favor  of  "during  visiting 
hours."  Resident  advocates  proptMed 
that  "reasonable"  be  defined  as  at  least 
ei^t  hours  per  day,  that  "by 
arrangements  at  other  times"  be 
clarified  to  specify  between  whom  the 
arrangements  are  to  be  made,  and  that 
facilities  be  required  to  take  into 
consideration  circumstances  such  as 
out-of-town  visitors  and  working 
schedules  of  relatives  and  friendb.  Some 
commenters  asked  us  to  implement 
immediately  all  or  parts  of  the  OBRA  '87 


provisions  pertaining  to  access  to  the 
facility,  particularly  the  one  allowing 
immediate  access  to  the  resident  by 
members  of  the  resident's  family. 

Response:  We  accept  the  conunents 
requesting  that  facilities  be  responsible 
for  granting  access  to  visitors  at  any 
reasonable  hour  and  are  revising 
1 483.10(j)  to  provide  diat  until  October 
1, 1990,  the  resident  has  the  right  to 
receive  visitors,  and  the  facility  must 
allow  visitors  to  have  access  to  die 
resident  at  any  "reasonable  hour."  In 
the  interpretive  guidelines,  we  will 
define  "at  any  reasonable  hour"  to  mean 
at  least  ei^t  hours  per  day,  arranged  in 
such  a  way  that  daytime,  evening  and 
weekend  visitation  times  are  available 
to  meet  most  potential  health 
practitioners  and  non-family  visitors' 
schedules.  Effective  October  1, 1990,  in 
S  483.10(k]  (vii)  and  (viii),  we  are 
implementing  die  OBRA  '87  requirement 
that  residents  have  the  right  to 
"immediate"  access  from  family,  other 
relatives  and  friends.  Section  411(1]  of 
the  Medicare  Catastrophic  Coverage  Act 
of  1988,  Pub.  L  100-36a  makes  certain 
provisions  of  OBRA  '87  effective  July  1, 
1988,  including  immediate  access  to 
representative  of  the  Secretary,  the 
State,  the  residents  individual  physician. 
State  ombudsmen,  and  agencies 
responsible  for  the  protection  and 
advocacy  system  for  developmentally 
disabled  and  mentally  ilL  We  are 
including  these  provisions  hi  1 483.10(k) 
(i),  (ii),  (iii),  (iv).  (v).  and  (vi). 

Paragraph  (j):  Telephone 

We  proposed  at  i  483.10U)  diat  die 
resident  have  the  right  to  have  access  to 
the  private  use  of  a  telephone. 

Comment  The  vast  majority  of 
respondents  commended  the  addition  of 
this  provision  to  the  statement  of 
resident  ri^ts.  A  few  commenters 
objected  to  the  phrase  "private  use  of  a 
telephone"  on  the  grounds  that  facilities 
would  incur  costs  by  having  to  provide  a 
phone  room  or  private  lines  in  all 
patient  rooms.  On  the  other  hand, 
several  commenters  asked  that  we 
incorporate  additional  requirements 
such  as  wheel-chair  accessibility, 
provision  of  adaptive  equipment  for  the 
hearing-impaired,  regular  access  to  a 
phone  as  opposed  to  "by  request  to  the 
staff"  and  provision  of  a  private  line  for 
resident  use. 

Response:  In  regard  to  the  provision 
requiring  privacy  in  telephone 
conversations,  as  well  as  adaptive 
equipment  for  the  hearing-impaired,  we 
note  that  section  504  of  the 
Rehabilitation  Act  of  1973  already 
establishes  the  basic  right  to 
communication  for  handicapped 
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individuals.  Many  residents  of  nursing 
homes  are  hearing-impaired,  and  cannot 
effectively  exercise  tl^ir  right  to 
communication  by  telephone  without 
adaptive  equipmeat  Under  these 
circumstances,  wfrbelieve  that  the 
Rehabilitation  Act  of  1973  already 
requires  the  provision  of  privacy  during 
telephone  conversations  and  adaptive 
equipment  and,  therefore,  it  is  not 
necessary  to  revise  the  regulations 
specifically  to  require  this.  In  our 
enforcement  of  the  privacy  right  we  will 
seek  to  determine  if  residents  are 
afforded  privacy  in  telephone 
conversations,  by  whatever  means,  and 
hold  the  focility  responsible  for  the 
ultimate  outcome. 

Paragraph  (k):  Self-Determlnation  and 
Participation 

We  proposed  at  f  483.10(k)  that  die 
resident  has  the  right  to  participate  in 
normal  social,  religious,  and  community 
group  activities  and  to  make  choices 
about  significant  aspects  of  his  or  her 
life  in  the  facility. 

Comment  Commenters  responded  to 
this  provision  and  to  the  closely  related 
one  under  the  Administration 
requirement  at  {  483.75(u)  wdiich 
requires  the  facility  to  ensure  resident 
participation  in  the  facility's  policy  and 
operational  decision-making.  We  are 
discussing  both  provisions  in  this 
section.  Commenters  on  the 
administration  requirement 
overwhelmingly  opposed  direct  resident 
participation  in  comprehensive  policy 
and  operational  decision-making.  A 
strong  majority  of  commenters,  while 
not  opposed  to  resident  involvement 
wanted  resident  input  channeled 
through  resident  groups  and  limited  to 
those  areas  whi(£  diiecdy  pertain  to 
resident  care.  Most  of  these  commenters 
urged  inclusion,  under  this  resident 
rights  section,  of  a  right  to  organize  and 
participate  in  a  resident  or  family  group 
through  which  recommendaticHis 
concerning  policies  and  operations 
could  be  made.  A  minority  of 
commenters.  however,  asked  us  to  go  a 
step  further  and  require  the  existence  of 
such  group. 

Other  Comments  are  summarized 
below: 

•  Commenters  criticized  the 
vagueness  and  unenforceability  of  die 
words  "nonnal"  group  activities  and 
"significant"  aspects  of  a  reudent's  life 
in  the  facility; 

•  Resident  advocates  noted  that  the 
important  decisions  affecting  a 
resident's  life  in  the  facility  such  as 
when  to  eat  whcmi  to  share  a  room 
with,  what  to  wear,  or  when  to  go  to  bed 
are  usually  out  of  tlw  resident's  controk 


•  Commenters  cited  the  need  for 
transportation  to  outside  activities  and 
residents'  desire  to  have  some  choice  in 
the  selection  of,  or  changes  in, 
roommates. 

Response:  Because  erf  the  strong 
support  of  commenters  for  the  right  to 
organize  and  participate  in  resident  and 
family  groups,  we  have  included  a  new 
provisioa  tided  Participation  in  resident 
and  family  groups.  Furdiennore.  because 
this  provision  explicitly  addresses 
residents'  social  interaictions  and 
involvement  in  group  activities,  we  have 
decided  to  place  it  at  $  483.15(c)  as  part 
of  die  quality  of  life  requirement  This 
provision  implements  section 
1919(c)(l)(A)(vii)  of  die  Act 

We  are  not  mandating  that  resident 
and  family  groups  exist  because  we  do 
not  believe  we  have  statutory  audiority, 
even  odner  OBRA  '87,  to  do  so.  We  are 
providing  that  when  residents  or  their 
families  wish  to  organize,  facilities  must 
allow  sodi  organizations  to  exist  and 
mast  provide  them  with  space  and 
privacy  for  meetings  and  staff  support 
and  li^soo  with  the  nursing  facility's 
administration. 

In  response  to  commenters'  requests, 
we  ttn  deleting  the  word  "nonnal"  in 
describing  die  resident's  ri^t  to 
participate  in  (normal)  social,  religious, 
or  community  activities,  as  some 
commenters  requested.  We  are  placing  a 
provisioa  titled  Partidpation  in  other 
activities,  at  f  483.15(d)  in  the  quality  of 
life  requirement  as  it  also  reflects  the 
ability  of  residents  to  engage  in 
persooaOy  meaningful  sodal  behavior. 

Finally,  we  are  placing  a  provision, 
titled  Aocooimodation  of  needs,  in  the 
quality  of  life  requiremoit  §  483.15(e). 
This  provision  provides  the  resident 
with  a  gnarantee  of  reasonable 
accommodation  of  individual  needs  and 
preferences.  At  the  request  of  several 
commenters.  we  are  incorporating  a 
provi«on  concerning  the  ri^t  to  receive 
notice  of  dianges  in  room  or  roommate 
in  this  paragraph. 

Paragraph  (1):  Personal  Property. 

We  proposed  at  \  483.10(1)  diat  die 
resident  has  the  ri^  to  retain  and  use 
personal  pf>s8e8sion8  and  appropriate 
dothing.  within  space  allocated  by  die 
fadhty.  unless  to  do  so  would  infringe 
vpaa  die  rights  or  security  of  other 
residents. 

Comment  Summarized  below  are  the 
comments  cm  this  paragraph. 

•  Commenters  supported  the  deletion 
of  the  "unless  medically 

contra  indicated"  qualifier  to  many  of 
the  ri^ita  in  current  regulations: 

•  -Several  commenters  were 
concerned  that  the  way  die  proposed 
provision  was  expressed,  it  gave  too 


much  discretion  to  the  facility  to  curtail 
a  resident's  retention  of,  access  to,  or 
use  of  his  or  her  personal  property.  They 
proposed  changing  the  phrase,  "within 
space  allocated  by  the  fedlity."  which 
was  taken  from  the  current  SNF 
regulations  to  the  more  neutral  "as 
space  permits;" 

•  Other  commenters  wanted  facilities 
to  have  more  authority  to  approve  or 
disapprove  of  whidi  personal 
possessions  a  resident  may  retaia 
usually  on  the  grounds  of  safety; 

•  Commenters  suggested  that  some 
record  and  response  should  be  required 
of  the  facility  in  cases  of  lost  or 
damaged  personal  property,  such  as 
maintaining  a  writien  inventory  of 
possessions,  investigating  incidences  of 
loss,  and  reporting  suspected  theft  to 
police; 

•  Commenters  proposed  that  facilities 
be  required  to  provide  each  resident 
with  locked  storage  space  in  his  or  her 
room  and  to  assist  residents  in 
arrangement  of  stored  possessions, 
partiadariy  seas<mal  dothing: 

•  Another  commenter  proposed  that 
resident  councils  be  identified  a»  the 
vehide  for  establishing  procedures  for 
resolving  disputes  between  residents  in 
the  exercise  of  their  rights  to  use 
personal  pn^iertjr;  and 

•  Another  respondent  asked  that 
furniture  be  expliddy  induded  among 
the  pers(Hial  possessions  a  resident  may 
retain  because  having  their  own 
furnishings  may  aid  in  orientation  (rf 
many  residents  suffering  from 
Alzheimer's  disease  or  other  dementias. 

Response:  In  view  of  the  loM 
recommendations  that  residents* 
envirmment  be  as  homelike  as  possible 
and  that  residents  retain  as  much 
contnri  over  their  lives  as  possible,  we 
are  following  the  prevailing  view  of 
commenters  that  the  ri^t  to  have  and 
use  personal  possessions  should  not  be 
subject  to  medical  contraindications. 
We  have  also  substituted  "as  qiace  j 
pennits"  for  the  |dirase.  "within  spaces^ 
allocated  by  the  facility",  thus  removing  < 
the  facility  from  die  role  of  sole  arlriter 
of  wdiidi  possessions  a  residoit  may 
retain.  In  order  to  accommodate  die 
le^timate  safety  concerns  of  fodlities. 
we  have  also  substituted  "the  health 
and  safety"  for  the  "security"  of  other 
residents. 

Facility  responsibiUty  for  lost  or 
damaged  personal  property  of  residents, 
we  believe,  should  be  limited  to 
reasonable  preventive  measures  and 
mvestigation  of  inddents  of  loss  or 
damage. 

The  ri^t  to  partidpate  in  resident 
groups  and  the  roles  ascribed  to  sudi 
groups  are  deah  with  in  {  483.15(c). 
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Participation  in  resident  and  family 
groups  and  i  4d3.15(b).  Self- 
determination  and  participation.  We 
believe  that  resident  and  family  groups 
are  appropriate  channels  for  resolving 
many  types  of  grievances  among 
residents,  and  between  residents  and 
the  facility's  administration  over  the 
exercise  of  property  rights.  We  believe 
that  a  facility's  role  in  protecting  a 
resident's  rights  extends  to  investigation 
of  incidents  of  loss  or  damage  and 
taking  appropriate  legal  action  where  it 
is  warranted.  Finally,  since  large 
numbers  of  residents  suffer  from  mental 
confusion,  we  have  included  "some 
furnishings"  among  personal 
possessions  which  a  resident  may 
retain. 

Paragraph  (m):  Married  Couples 

We  proposed  at  1 483.10(m)  that  the 
resident  has  the  right  to  privacy  during 
visits  by  his  or  her  spouse,  and  to  share 
a  room  with  his  or  her  spouse,  when 
married  residents  live  in  the  same 
facility. 

Comment  Nearly  two-thirds  of  these 
comments  addressed  deletion  of  the 
"unless  medically  contraindicated" 
qualifier  to  many  of  the  rights  contained 
in  the  current  regulations,  with  a  strong 
majority  of  commenters  applauding  the 
deletion  of  the  phrase.  The  minority  that 
favored  retention  of  the  qualifer  wanted 
to  preserve  some  flexibility  for  facilities 
that  encountered  cases  of  verified 
verbal  or  physical  spousal  abuse,  or  that 
wanted  to  not  accommodate  a  request 
when  spouses  required  different  levels 
of  care.  Several  other  commenters 
mentioned  level  of  care  problems 
without  proposing  retention  of  the 
phrase  as  a  solution.  In  States  which 
have  adopted  case-mix  based 
prospective  payment  systems  such  as 
resource  utilization  groups,  commenters 
were  partioilarly  concerned  about  the 
cost  implications  of  implementing  this 
right. 

Several  commenters  raised  die 
question  of  which  spouse's  ri^t  should 
prevail  in  cases  where  only  one  spouse 
wanted  to  share  a  room.  Most  of  these 
commenters  urged  that  consent  of  both 
spouses  be  required  Another  sizable 
group  of  commenters  wanted  the  right  to 
share  a  room  expanded  to  "consenting 
adults".  Some  of  the  commenters  urg^ 
that  facilities  be  required  to  state  their 
room  sharing  policies  "up  front"  in  their 
written  policies  on  resident  rights. 
Finally,  some  commenters  requested 
privacy  with  any  visitor  wiUi  whom  the 
resident  «vishea  to  be  private. 

Response:  Because  a  number  of 
commenters  on  this  provision  and  the 
one  on  privacy  and  confidentiality  at 
S  483.10(e)  supported  this  expanded 


right  to  privacy  during  visitation,  we 
have  revised  8  483.10(e]  to  provide  for  a 
general  right  to  privacy.  As  originally 
proposed.  {  483.10(m)(1}  impHed  that 
only  married  couples  were  entiUed  to 
privacy.  We  are  also  revising  §  483.1(Xn) 
to  provide  that  a  resident  has  the  right 
to  share  a  room  with  his  or  her  spouse 
when  married  residents  live  in  the  same 
facihty  and  both  spouses  consent  to  the 
arrangement. 

In  light  of  the  strong  support  for  our 
deletion  of  medical  contraindications  as 
a  qualifier  of  the  right  of  couples  to 
share  a  room,  we  have  maintained  this 
deletion.  The  thrust  of  this  entire  rights 
section  is  to  enable  residents  to  make 
choices  for  themselves.  If  a  couple 
wishes  to  share  a  room,  they  should  be 
allowed  to  do  so  without  a  physician 
making  the  decision  for  them  Uiat  to  do 
so  woiJdd  be  unwise  or  unsafe.  We  do 
believe,  however,  that  the  consent  of 
both  spouses  should  be  required,  and  we 
are  revising  paragraph  (n).  accordingly. 
We  believe  that  in  cases  of  documented 
spousal  abuse,  the  facility  should  use  its 
staff  to  either  resolve  difficulties  or 
encourage  the  abused  spouse  to 
withdraw  consent  to  the  room  sharing. 

In  regard  to  level  of  care  problems 
that  may  arise  with  room  sharing,  OBRA 
'87  mandates  the  end  to  the  current  SNF 
and  ICF  distinction  by  October  1, 1990. 
In  States  that  currently  certify  beds 
simultaneously  for  both  levels  of  care, 
no  barrier  exists  to  accommodating  a 
couple's  wish  to  share  a  room,  even 
though  they  may  require  differing  levels 
of  care.  Until  October  1, 1990  when  the 
OBRA  provision  takes  effect,  level  of 
care  problems  will  continue  to  arise  in 
those  States  that  certify  individual  beds 
or  wings  as  either  ICF  or  SNF.  because 
under  current  law,  a  resident  may  not 
occupy  a  bed  certified  for  a  level  of  care 
for  which  he  or  she  is  not  approved.  The 
number  of  couples  who  have 
simultaneous  stays  in  the  same  facility 
is,  however,  relatively  small;  and  the 
number  of  such  spouses  who  require 
different  levels  of  care  is  smaller  still. 
For  the  interim  period  until  the  statute's 
SNF  and  ICF  distinction  is  abolished, 
level  of  care  requirements  must  take 
precedence  over  this  right  in  those 
relatively  infrequent  cases  that  may 
emerge  in  affected  States.  Elsewhere 
currently,  and  everywhere  after  October 
1, 1990.  a  request  by  both  spouses  to 
share  a  room  must  be  honored,  even  if 
case-mix  or  other  classification  groups 
vary  widely.  The  incidence  of  such 
cases  is  low  enough,  we  believe,  that 
facilities  will  not  incur  inordinate 
financial  loses  by  facilitating  this  right 
of  married  couples. 

At  this  time,  we  do  not  believe  that 
we  should  require  that  facilities  grant 


the  same  right  to  "consenting  adults" 
that  we  require  they  accord  to  married 
couples  by  virtue  of  their  legal  status.  In 
interpretive  guidelines,  however,  we  will 
require  facihties  to  explain  their  policies 
on  room  sharing  requests  to  prospective 
residents  prior  to  admission.  We  believe 
that  most  facilities  attempt  to 
accommodate  residents'  wishes  and 
perferences  in  roommates  whenever 
possible.  Nevertheless,  the  guidelines 
will  encourage  such  accommodation  of 
residents'  individual  preferences. 

Summary  of  Changes  to  §  483. 10 

The  following  is  a  summary  of  the 
major  changes  we  are  making  to  S  483.10 
in  response  to  comments.  The 
organization  has  been  changed  from  the 
proposed  rule  due  to  adding  individual 
Level  B  requirements  or  moving  them  to 
other  Level  A  requirements. 

•  In  paragraph  (a),  we  are  adding 
provisions  on  exercise  of  a  resident's 
rights  by  the  resident's  representative 
when  a  resident  is  adjudicated 
incompetent  under  State  law. 

•  In  paragraph  (b).  Notice  of  rights 
and  services,  we  are  requiring  that  a 
resident  be  fully  informed  of  rights  both 
orally  and  in  writing  in  the  language  he 
or  she  understands. 

•  In  paragraph  (b)(5),  we  specify  that 
a  resident  has  the  rig^t  to  be  fully 
informed  in  writing  of  all  services 
available  in  the  facility  and  of  charges 
for  those  services. 

•  In  paragraph  (b)(2),  we  are  requiring 
that  a  resident  has  the  right  to  inspect 
and  photocopy  his  or  her  records  upon 
written  request  to  the  facility.  The 
facility  is  allowed  48  hours  to  respond  to 
a  request. 

•  In  paragraph  (c).  Protection  of 
resident  funds,  we  specify  that  a 
resident  is  not  required  to  deposit 
personal  funds  with  the  facility,  and  the 
resident  may  designate  another  party  to 
manage  his  or  her  Rnances.  We  are 
placing  all  requirements  concerning 
protection  of  resident  funds  in 
paragraph  (c). 

•  In  paragraph  (d).  Free  choice,  we 
specify  that  a  resident  has  the  right  to 
choose  an  attending  physician,  be 
informed  in  advance  of  care  and 
treatment  and  to  participate  in 
development  of  his  or  her  pldn  of  care. 

•  In  paragraph  (e).  Privacy  and 
confidentiality,  we  are  adding  a 
resident's  right  to  privacy  in 
accommodations,  medical  treatment, 
personal  care,  visits  and  meetings  with 
family  and  resident  groups.  Paragraph 
(e)  also  provides  that  a  resident  has  the 
right  to  refuse  the  release  of  personal 
and  clinical  records  to  any  individual 
outside  the  facility,  except  when 
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required  to  release  to  another  healdi 
care  institution  by  law,  or  third  party 
payment  contract. 

•  We  are  creating  two  Level  B 
requireoaents.  abuse  and  restraints,  and 
placing  thera  in  a  new  Level  A 
requirement,  (  483.13,  Resident  behavior 
and  facility  practices.  In  }  483.13(b}, 
Abuse,  we  qiecify  that  a  resident  has 
the  right  to  be  free  of  verbal,  mental, 
sexual  or  physical  abuse  and 
invt^untary  seclusion. 

•  In  paragrairfi  (f).  Grievances,  we  are 
adding  wording  that  supports 
commenters  views  that  a  resident  has 
the  right  to  voice  complaints  and  file  a 
grievance  with  respect  to  treatment  or 
care,  and  the  right  to  prompt  efforts  by 
the  facility  to  resolve  a  grievance. 

•  In  paragraph  (h).  Work,  we  are 
adding  the  resident's  right  to  perform 
services  for  the  facihty  when  the  need  or 
desire  for  work  is  documented  in  the 
plan  of  care.  Details  of  the  services  to  be 
performed  and  compensation  for  ' 
services  must  be  specified  in  the  plan  of 
care. 

•  In  paragraph  (i),  Mail,  we  specify 
that  a  resident  has  the  right  to  send  and 
receive  mail  promptly  that  is  unopened. 

•  In  paragraph  Q),  Access  to  facility, 
we  are  revising  the  provisions  on  access 
to  the  facility  to  specify  that  a  resident 
has  a  right  to  receive  immediate  family 
members  or  other  relatives  at  any  hour, 
and  other  visitors  at  a  reasonable  hour 
by  arrangement  with  the  facility. 

•  We  are  revising  paragraph  (1), 
Telephone,  to  provide  that  a  resident 
has  the  right  to  the  private  use  of  a 
telephone. 

•  We  have  created  several  separate 
requirements  from  the  proposed 
paragraph  (p).  Self-determination  and 
participation,  reflecting  resident's  rights 
concerning  activities,  interaction  with 
members  of  the  community, 
accommodation  of  individual  needs  and 
preference,  notice  before  a  change  in 
room  or  roommate,  and  organization  of, 
and  participation  in  resident  and  family 
groups.  We  have  placed  these 
provisions  in  a  revised  qualify  of  life 
requirement  §  483.15(b),  (c),  (d)  and  (e). 

•  To  paragraph  (m),  Personal 
property,  we  are  adding  a  resident's 
right  to  retain  and  use  personal 
possessions  "as  space  permits." 

•  To  paragraph  (n).  Married  couples, 
we  are  adding  a  resident's  right  to  share 
a  room  in  a  facility  when  both  spouses 
consent  to  the  arrangement 

Section  483.12    Admission  Transfer  and 
Discharge  Rights  Requirement 

In  this  final  rule,  we  are  creating  a 
new  Level  A  requirement  called 
Admission  transfer  and  discharge  ri^ts, 
§  483.12,  based  on  wording  from  OBRA 


'87  provisifHis.  The  provisions  included 
in  this  new  requirooent  appear  in  the 
following  paragraphs: 

(a)  Trsonferand  discharge  (proposed 
as  f  483.75(11  (3),  (4)  and  (5)). 

(b)  Notice  of  bed-hold  policy  and 
readmission  (OBRA  '87  effective  lO/l/ 
90). 

(c)  Equal  access  to  quality  care 
(OBRA  '87  elective  10/1/90). 

(d)  Admissions  policy  (OBRA  '87 
effective  10/1/90). 

We  are  responding  to  comments  oo 
transfer  and  discharge  provisions  at  the 
location  at  wtnch  they  appeared  in  the 
proposed  role.  We  are  adding  as 
paragraph  (b).  Notice  of  bed-hold  policy 
and  readmission,  effective  October  1. 
1900,  which  largely  incorporates  OBRA 
'87  provisions  in  new  section 
1919(c)(2)(D)  of  the  Act.  This  paragraph 
requires  that  facilities  provide  mitten 
information  to  the  resident  and  a  family 
member  or  legal  representative  that 
specifies  the  duration  of  the  bed-hold 
policy,  if  any,  under  the  State  plan,  and 
the  faciiify's  pchdea  on  bed  hold 
periods  before  a  resident  is  transferred 
to  a  hospital  or  for  therapeutic  leave, 
and  at  the  time  of  transfer. 

In  paragraph  (c).  Equal  access  to 
qualify  care,  we  are  implementing  the 
OBRA  '87  provision  in  new  section 
1919(c)(4)  of  die  Act,  which  provides 
that  effective  October  1, 1990.  a  facilify 
must  establish  and  maintain  identical 
policies  and  practices  regarding  transfer, 
discharge,  and  the  provision  of  services 
under  the  State  plan  for  all  individuals 
regardless  of  source  of  payment 

Paragraph  (d).  Admissions  policy, 
incorporates  OBRA  '87  provisions  in 
section  1919(c)(5)  of  the  Act,  effective 
October  1, 1990.  which  prohibit  facilities 
from — 

•  Requiring  a  third  parfy  guarantee  of 
payment  as  a  condition  of  admission, 
expedited  admission,  or  continued  stay 
in  the  facilify;  and 

•  Charging,  soliciting,  accepting  or 
receiving,  in  addition  to  any  amount 
required  to  be  paid  under  the  State  plan, 
any  gift  money,  donation  or  other 
consideration  as  a  condition  of 
admission,  expedited  admission  or 
continued  stay  in  the  facilify. 

Note.— Even  tliougb  this  regulation  does 
not  take  effect  until  the  effective  date  of 
OBRA  '87,  the  identical  provisions  are 
already  in  effect  as  a  result  of  section  1128B 
of  the  Act. 

Effective  October  1. 196a  a  facilify 
must  not — 

•  Require  residents  or  potential 
residents  to  waive  their  rights  to 
Medicare  or  Medicaid,  and 

•  Require  oral  or  written  assurance 
that  residents  or  potential  residents  are 


not  eligible,  or  will  not  appfy  for. 
Medicare  or  Medicaid  benefits.  These 
provisions  are  intended  to  prevent 
discriminatioa  against  individuals 
entided  to  Medicaid  benefits. 

Section  483.15    Quality  of  Life 
Reguiremeat 

In  the  Qualify  of  Life  requirement  at 
(483.15  we  proposed  that  die  facilify 
must  ensure  that  rendents  receive  care 
in  a  manner  and  in  an  environment  that 
maintains  or  enhances  their  qualify  of 
life  without  abridging  the  safefy  and 
ri^ts  of  others  by  (a)  treating  each 
resident  with  dignify  and  respect  and  (b) 
maintaining  each  resident's  privacy. 

Comment  A  commenter  noted  that 
the  Qualify  of  Life  requirement  is  too 
vague  and  its  individual  provisions 
should  be  integrated  into  other  existing 
requirements.  For  example,  provisions 
dealing  wiUi  Choice  (483.15(c))  and 
Dignity  (483.15(a))  should  be  within  die 
Residents  Rights  requirement  (483.10). 
and  the  provision  on  Environment 
should  be  placed  within  the  Physical 
Environment  requirement  at  1 483.70. 
The  commenters  reasoned  that 
integrating  the  Quality  of  Life  provisions 
within  other  specific  existing 
requirements  would  decrease  the  risk 
that  this  requirement  will  be 
subjectively  evaluated  by  surv^ors. 

Response:  QuaUfy  of  Ufe  is  a  complex 
concept  reflecting  the  characteristics  of 
an  individual's  relationship  to  his  social 
and  physical  environment  Quality  of 
life  has  both  residents'  rights  and 
physical  environment  dimensions.  It 
reflects  the  relationship  between  the 
resident  and  the  physical  and  human 
environment  in  which  he  or  she  lives. 
After  examining  comments  received  on 
the  proposed  quaUfy  of  life  requirement 
and  on  the  proposed  resident  rights 
requirements,  we  have  chosen  to 
reorganize  the  proposed  qualify  of  life 
requirement  to  include  those  provisions 
that  best  reflect  an  individual's  abiUty  to 
influence,  and  be  influenced  by,  his  or 
her  physical  and  social  environments 
and  to  participate  fully  in  these 
environments  to  the  full  extent  of  his  or 
her  functional  abilities. 

The  revised  provisions  of  the  quaUty 
of  life  requirement  appear  in  the 
following  paragraphs: 
§  483.15(a)    Dignify 
§  483.15(b)    Self-determination  and 

participation  , 

§  483.15(c)    Participation  in  resident 

and  family  groups 
§  483.15(d)    Participation  in  other 

activities 
§  483.15(e>    Accommodation  of  needs 
§  483.15(f)    Activities 
§  483.15(g)    Social  services 
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8  483.15(h)    Environment 

Paragraphs  (b),  (c),  (d).  and  (e)  of 
1 483.15  have  already  been  discussed 
under  revisions  to  the  proposed  rights 
requirement. 

Comment-  Several  commentera 
objected  to  the  use  of  the  word  "ensure" 
in  the  requirement  that  "the  facility  must 
ensure  that  residents  receive  care  *  *  * 
that  maintains  or  enhances  their  quality 
of  life  *  *  *".  as  well  as  in  other  parts  of 
the  proposed  regidations,  because  it 
implies  guarcmtees,  and  it  creates  an 
unrealistic  burden  on  the  faciUty. 

Response:  We  agree  that  when  used 
in  certain  contexts,  the  word  "ensure" 
could  inappropriately  be  construed  as 
imposing  on  the  faciUty  an  absolute 
responsibility  to  achieve  a  prescribed 
result,  without  allowing  for  factors  that 
are  clearly  beyond  its  ability  to  control. 
In  these  final  regulations,  we  are 
attempting  to  address  this  concern, 
either  by  limiting  the  use  of  the  word 
"ensure"  to  factors  for  which  the  faciUty 
appropriately  can  be  held  responsible 
(such  as  the  conduct  of  its  own 
employees),  or  by  allowing  for 
exceptions  when  warranted  by  external 
circumstances  that  the  facility  cannot 
reasonably  be  expected  to  control  (see 
the  subsequent  preamble  discussion  of 
this  issue  in  connection  with  resident 
care  outcomes  under  the  QuaUty  of  Care 
requirement). 

Comment'  A  eommenter  noted  that 
i  483.15(a),  Dignity,  requires  that  the 
facility  treat  each  resident  with  dignity 
and  respect  and  suggested  adding,  "in 
full  recognition  of  his  or  her 
individuality."  Other  commenters 
requested  that  we  specify  that  residents 
must  be  examined  or  be  treated  by 
physicians  or  other  consultants  in  a 
private  area,  examination  room  or  other 
room. 

Response:  We  are  modifying  the 
wording  ol  paragraph  (a).  Dignity,  by 
adding,  "in  full  recognition  of  his  or  her 
mdividuaiity."  With  regard  to  assuring 
resident  privacy  during  treatment  or 
examination,  we  believe  we  have 
addressed  this  issue  adequately  within 
the  resident  rights  requirement  at 
i  483.10(e)(l].  which  privides  that  "the 
resident  has  the  right  to  personal 
privacy  with  regard  to  accommodations, 
medical  treatment,  personal  care,  visits, 
and  meetings  of  family  and  resident 
groups." 

Paragraph  (b):  Environment 

Proposed  i  483.15(b)  requires  the 
facility  to  provide  a  clean,  comfortable, 
homelike  environment  housekeeping 
and  maintenance  service,  clean  bed 
linens  and  secure  and  private  closet 
space  in  each  resideni'<i  room. 


Comment:  Many  commenters 
questioned  the  meaning  of  the  term 
"homelike,"  and  either  wanted  it 
clarified,  defined  or  deleted.  One 
eommenter  noted  that  while  a  facility 
may  be  cheerful,  warm  and  colorful,  for 
example,  a  truly  homelike  environment 
is  incompatible  with  accepted  safety 
and  sanitation  parameters.  One 
eommenter  suggested  adding  to 
1 483.15(b)(1),  "a  safe.  dean, 
comfortable  homelike,  and  least 
restrictive  environment."  Another 
suggested  that  there  should  be  a 
therapeutic  environment  which 
maximizes  functional  independence. 

Response:  We  wish  to  retain  the 
reference  to  homelike  environment  as 
one  that  deemphasizes  the  institutional 
character  of  the  setting,  to  the  extent 
possible,  and  allows  the  resident  to  use 
those  personal  belongings  that  support  a 
homelike  environment.  This  is  in 
accordance  with  the  proposed 
requirement  at  8  483.10(m)  on  personal 
property,  and  with  section 
1919(c)(l)(A)(v)  of  the  Act  added  by 
OBRA  87,  which  establishes  the 
resident's  right  to  "reside  and  receive 
services  with  reasonable 
accommodations  of  individual  needs 
and  preferences."  In  this  final  rule  we 
have  relocated  this  provision  as 
1 483.1S(h],  Environment,  under  the 
Quality  of  life  requirement 

In  regard  to  the  comment  requesting 
requirements  for  architectural 
safeguards  to  accommodate  a  "least 
restrictive  environment"  or  a 
"therapeutic  environment  which 
maximizes  functional  independence," 
we  do  not  believe  these  terms  would  be 
more  descriptive  or  go  any  further  in 
assisting  the  surveyor  in  identifying  non- 
compliant  facilities  than  the  term 
"homelike." 

Comment-  A  eommenter 
recommended  structiiral  requirements, 
(e.g.,  room  size  and  furnishings)  since 
the  immediate  environment  has  a  direct 
bearing  on  the  qualify  of  the  resident's 
life.  Another  eommenter  recommended 
American  National  Standards  Institute 
(ANSI)  standards  in  making  tacilities 
accessible  to  the  handicapped  to 
produce  an  environment  that  encourages 
independence.  Some  commenters 
provided  specific  suggestions  as  to 
requirements  for  room  size,  room 
temperatures,  ventilation,  lighting  and 
sound  levels,  furniture  arrangement 
(non-institutional  in  arrangement),  and 
adaptable  call  systems  (i.e.,  a  call 
system  that  can  be  used  by  the 
physically  handicapped  or  the  vision 
impaired). 

Response:  The  commenters'  concerns 
regarding  structural  requirements 
relative  to  room  size  and  furnishings  are 


addressed  in  the  revised  physical 
environment  requirement.  Section 
483.70(d)(l)(ii]  requires  that  the 
bedrooms  measure  at  least  80  square 
feet  per  resident  in  multiple  resident 
bedrooms  and  at  least  100  square  feet 
per  resident  in  single  resident  rooms; 
and  8  483.70(d)(2)(iv]  requires  the 
facihfy  to  provide  each  resident  with 
functional  furniture  appropriate  to  the 
resident's  needs.  Specific  requirements 
for  ventilation  and  lighting  levels  also 
are  addressed  at  8  483.70(g),  which 
requires  the  facility  to  provide  a 
comfortable  environment  for  residents. 

With  regard  to  the  comment  that  we 
include  provisions  requiring  that 
facilities  be  accessible  to  the 
handicapped,  we  believe  the 
administration  requirement  at  8  483.75  is 
a  more  appropriate  place  for  this 
concern.  In  revised  8  483.75(d), 
relationship  to  other  HHS  regulations, 
we  are  referencing  applicable  provisions 
of  other  HHS  regulations  that  facilities 
are  obliged  to  meet  including  but  not 
limited  to  those  pertaining  to 
nondiscrimination  on  the  basis  of 
handicap.  With  regard  to  adapting  call 
systems  to  the  special  needs  of  the 
physically  handicapped  or  vision 
impaired,  we  believe  the  Rehabilitation 
Act  of  1973  provides  that  residents  with 
handicaps  must  be  provided  with  a 
means  to  summon  staff  when  necessary. 

Comment-  Proposed  8  483.15(b)(3) 
requires  the  facilify  to  provide  clean  bed 
linens.  Many  of  the  commenters  wanted 
an  expansion  of  this  language  to  include 
bath  linen  that  are  in  good  condition. 
One  conmienter  suggested  the  inclusion 
of  a  requirement  for  "linen  handling 
techniques." 

Response:  We  believe  that  this 
comment  can  best  be  accommodated  by 
expanding  the  environment  requirement 
at  8483.15(h)(3)  to  read  "clean  bed  and 
bath  linen  that  are  in  good  condition". 
We  do  not  believe  it  necessary  to 
include  a  requirement  for  linen  handling 
technique  because  this  is  covered  within 
the  infection  control  requirement  at 
8  483.85(0),  which  provides  that 
personnel  must  handle,  store,  process 
and  transport  linens  so  as  to  prevent  the 
spread  of  infection. 

Comment-  Proposed  8  483.15(b)(4) 
requires  the  facilify  to  provide  secure 
and  private  closet  space  in  each 
resident's  room.  Many  commenters 
wanted  clarification  of  the  word 
"secure"  as  some  believed  a  locked 
space  without  appropriate  facihty 
access  could  have  potentially  adverse 
results  if  a  resident  stores  food  or  other 
items  inconsistent  with  accepted  health 
and  safefy  practices.  One  eommenter 
suggested  adding,  "the  facility  may 
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inspect  and  monitor  and  dean  out  as 
necessary."  Another  eommenter 
recommended  deletion  of  "seciire"  and 
"each,"  as  often  it  is  fmandally 
infeasiUe  to  provide  "each"  resident 
with  a  "secure"  and  private  doset 
space,  thus  making  this  requirement 
difficuh  to  meet. 

Response:  We  agree  with  commenters 
that  "secure"  storage  would  be  difficult 
to  define  short  of  actually  specifying 
"locked"  storage  which  would  be 
prohibitively  expensive.  We  have, 
however,  retained  the  word  "private" 
and  will  expect  providers  to  re^>ect  the 
privacy  of  residents  in  this  regard.  The 
recommendation  that  we  allow  the 
bcility  routinely  "to  inspect  and  monitor 
and  clean  out  as  necessary"  residents' 
closet  space,  would  conflict  with  the 
loM's  recommendation  for  increased 
privacy  for  residents.  However,  in 
guidelines  we  will  allow  a  facilify  to 
inspect  a  resident's  storage  space  when 
the  facilify  has  documented  sound 
reason  to  believe  that  stored  items  pose 
a  threat  to  the  health  and  safefy  of 
residents. 

Comment-  Proposed  8  483.15(b)(5) 
requires  the  facilify  to  "provide  for  a 
pest  control  program  to  ensure  that  the 
facility  is  free  of  rodents  and  pests."  A 
few  commenters  suggested  deleting  from 
8  483.15(b)(5)  the  phrase  "to  ensure  that 
the  facilify  is  bee  of  rodents  and  pests". 
They  believe  that  although  the  facilify 
should  provide  a  pest  control  program, 
the  facilify  cannot  ensure  that  it  is  fi^e 
fiY)m  rodents  and  pests  with  daily 
deliveries  of  food  and  other  supplies. 
One  eommenter  suggested  adding  the 
word  "effective"  before  pest  control 
program. 

Response:  We  recognize  diat  it  is 
(fifficult  to  maintain  an  absolutely  pest 
fi^e  environment  and  have  deleted  the 
word  "ensure."  However,  the  fadlify 
must  maintain  an  effective  pest  control 
program  that  keeps  the  physical  plant  as 
free  of  pests  as  is  possible.  These 
changes  appear  at  8  483.70(hK4). 

Paragraph  (c):  Choice 

Proposed  8  483.15(c)  requires  the 
facilify  to  permit  residents  to  choose 
activities,  schedules  and  health  care, 
consistent  with  their  interests, 
assessments  and  plans  of  care,  and 
permit  residents  to  interact  with 
members  of  the  coaununify  both  inside 
and  outside  the  facility. 

Comment-  Section  483.15(c)  requires 
the  facilify  to  permit  residents  to  dioose 
activities,  schedules  and  health  care, 
consistent  with  their  interests, 
assessments  and  plans  of  care,  and 
permit  residents  to  interact  with 
members  of  the  communify  both  inside 
and  outside  the  facilify.  A  coonnenter 


noted  that  in  large  fadlities  it  would  be 
chaotic  to  have  residents  on  different 
schedules  and  expect  qualify  care  to  be 
given,  particularly  since  nurse  staffing 
differs  on  each  shift  A  number  of  the 
commenters  objected  to  the  use  of  the 
word  "permit"  One  suggested  instead 
the  use  of  "encourage"  or  "motivate"  as 
the  word  "permit"  gives  the  facilify  total 
authorify,  and  other  commenters 
suggested  that  the  word  be  deleted. 

Response:  We  are  deleting  this 
requiranent  because  it  is  covered  in  the 
Qualify  of  life  requirement  at 
8  483.15(d),  Participation  in  other 
activities,  8  483.10(d)  Free  choice  and 
8  483.15(b)  Self-determination  and 
participation. 

Comment:  A  few  connnenters 
recommended  that  choices  be  limited  to 
"reasonable"  choices  consistent  with 
faciKfy  schedule  as  a  facilify  must  be 
operated  within  some  organizational 
constraints.  Within  this  context,  a  . 
eommenter  suggested  modifying  this 
language  to  "permit  residents  to 
participate  in  making  choices"  rather 
than  allowing  full  control  since  this  may 
be  medically  contraindicated. 

Response:  Since  the  emphasis  of  these 
regulations  is  on  the  resident's  quaHfy  of 
life,  and  the  sense  of  control  over  their 
lives  is  a  major  part  of  this  emphasis,  we 
chose  not  to  limit  the  resident's  choices 
consistent  with  the  facilify's  schedule. 
With  respect  to  residents'  making 
choices  which  may  be  medically 
contraindicated,  we  believe  the 
resident's  plan  of  care  would  provide 
the  proper  constraints  necessary.  In 
8  483.15(b),  Self-determination  and 
participation,  we  provide  that  residents 
have  the  freedom  to  choose  activities, 
schedules  and  health  care  consistent 
with  their  interests,  assessments,  and 
plans  of  care. 

Comment-  Some  commenters 
suggested  expansion  of  8  483.15(c)  to 
ensure  residents'  opportunity  to  exercise 
choices  in  all  areas  significant  to  them, 
including  not  only  activities,  schedules 
and  health  care,  but  food  and  diet,  room 
decor,  assodation  (choice  of  roommate, 
physician  and  direct  caregivers], 
resident  appearance,  clothes  and  use  of 
personal  funds. 

Response:  The  residents  rights 
requirement,  in  general,  addresses  all 
issues  listed  by  the  eommenter  except 
that  of  assodation  (specifically  choice 
of  roommate).  We  believe  residents  may 
more  appropriately  exercise  choice  in 
areas  indicated  by  the  commenters 
through  resident  groups  found  at 
8483.15(c). 

Paragraph  (d):  Food 

This  provision  requires  the  fadHfy  to 
prepare  food  by  methods  that  conserve 


nutritive  value;  flavor  and  appearance; 
serve  attractive  food  at  proper 
temperatures;  and  provide  food  that 
meets  individual  needs  and  offer 
substitutes  of  similar  nutritive  value  to 
residents  who  refuse  food  served.  Many 
comments  in  this  area  were  commingled 
with  those  on  our  dietary  services 
requirement  (proposed  8  483.35),  so  the 
foIlov«ring  discussion  deals  with  common 
issues. 

Comment:  A  eommenter 
recommended  modifying  the  dietary 
services  requirement  8  483.35  under  the 
provision  concerning  frequency  of  meals 
at  paragraph  (d)(3),  to  read.  "Provide 
food  'prepared  in  a  form  designed*  to 
meet  individual  needs."  The  intent  of 
this  change  would  be  to  darify  that 
foods  must  not  only  be  nutritionally 
adequate,  but  must  also  be  served  in  a 
form  that  the  resident  is  capable  of 
ingesting. 

Response:  We  are  modifying  the 
requirement  on  dietary  services. 
8  483.35(d)(3)  according  to  the 
commenter's  recommendation  to  indude 
the  phrase,  "prepared  in  a  form 
designed"  to  meet  individual  needs. 

Comment-  Several  commenters 
recommended  that  we  define  proper 
food  temperatures,  and  distinguish 
between  holding  temperatures  on  a  tray 
line  and  acceptable  temperatures  at  tiie 
point  of  delivery.  They  recommended 
140  d^rees  Fahrenheit  or  above  as 
holding  temperatures  on  a  tray  line  for 
hot  foods,  but  110  degrees  Fahrenheit  as 
safe  and  acceptable  when  food  reaches 
the  point  of  deUvery.  Commenters 
suggested  45  degrees  or  below  for  cold 
foods. 

Response:  We  do  not  believe  that  it  is 
necessary  to  define  temperature  limits  in 
regulations,  but  we  intend  to  issue 
guidelines  to  ensure  that  the  food  is 
served  at  the  proper  temperature  and 
under  sanitary  conditions. 

Comment:  Proposed  8483.15(d)(4) 
requires  the  facility  to  offer  substitutes 
of  similar  nutritive  value  to  residents 
who  refuse  food.  A  eommenter 
suggested  that  we  permit  a  resident  who 
does  not  have  an  identified  nutritional 
problem,  and  a  resident  with  a 
diagnosed  nutritional  problem  who  has 
the  approval  of  the  attending  physician, 
to  select  food  substitutes  that  are  not 
necessarily  nutritionally  similar  to  those 
in  regular  or  therapeutic  diets. 

Response:  With  regard  to  allowing 
residents  to  select  food  substitutes  that 
are  not  nutritionally  similar,  we 
emphasize  that  the  facilify  is  ultimately 
responsiUe  for  the  health  of  the 
residents.  Thus,  the  fadlity  must  ensure 
that  the  resident  is  provided  with  a 
nutritionally  adequate  diet.  There  may 
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be  occasions  when  residents  might 
request  substitutes  that  are  not 
nutritionally  similar,  but  these  occasions 
should  not  interfere  with  residents'  long 
term  nutritional  status. 

Comment:  A  commenter  suggested 
that  in  8  483.15(d)(4).  we  replace,  "Offer 
substitutes  of  similar  nutritive  value  to 
residents  who  refuse  food  served"  with, 
"must  provide  at  least  one  alternative  at 
every  meal."  Another  commenter    - 
suggested  that  we  provide  that  residents 
must  be  consulted  in  advance  in  the 
planning  of  all  menus. 

Response:  We  believe  that  it  is 
necessary  to  retain  paragraph  (d)(4)  of 
(  483.15,  as  proposed,  so  that  the 
resident  be  provided  some  choice  when 
a  personally  unacceptable  food  is 
served.  However,  we  have  moved  this 
provision  on  food  to  1 483.35(d),  under 
the  Dietary  services  requirement.  We 
would  not  want  to  prescribe  how  many 
alternatives  the  facility  must  provide 
because  the  resident  already  has  the 
opporttmity  to  request  a  substitute  that 
serves  the  same  purpose.  We  believe 
that  it  would  not  be  practical  for  a 
facility  taconsult  in  advance  with 
residents  in  the  planning  of  all  menus, 
but  residents  may  certainly  participate 
in  meal  planning  through 
recommendations  to  their  resident 
group,  when  one  exists. 

Comment:  A  commenter 
recommended  that  we  add  an  additional 
requirement  to  proposed  S  483.15(d)  to 
read.  "Where  appropriate,  have 
seasonings,  condiments  and  beverages 
available  for  residents." 

Response:  We  believe  tliis 
recommendation  is  too  prescriptive.  We 
believe  that  generally,  facilities  would 
be  receptive  to  reasonable  requests  from 
residents  as  long  as  the  items  requested 
are  not  medically  contraindicated.  but 
that  facilities  should  be  allowed  to 
determine  what  items  are  available, 

Comment:  A  commenter  suggested 
the  addition  of  the  following 
requirement  on  dining  areas:  "Dining 
areas  should  be  clean,  comfortable  and 
attractive,  and  there  should  be  sufficient 
staff  to  assist  residents  and  promote 
independence  in  living.  Assistive 
devices  should  be  available  and  utilized 
to  promote  independence  in  living." 

Response:  We  believe  it  is  redundant 
to  add  a  provision  on  dining  areas  under 
this  requirement  since  this  ab^ady  is 
addressed  in  the  physical  environment 
requirement  at  S  483.70(g).  Dining  and 
resident  activities.  Section  483.70(g) 
provides  that  the  facility  must  provide 
one  or  more  rooms  designated  for 
resident  dining,  and  paragraph  (h) 
provides  that  a  facility  must  provide  a 
functional,  sanitary  and  comfortable 
environment  for  residents.  We  are 


maldng  a  change  in  i  483.35  under  the 
dietary  services  requirement.  We  are 
adding  a  new  paragraph  (b).  Sufficient 
sta^,  that  requires  that  the  facility 
employ  sufficient  support  personnel 
competent  to  carry  out  the  functions  of 
the  dietary  service.  Assistive  devices, 
addressed  in  the  NPRM  at  1 483.35(e), 
Assistive  devices,  has  been 
redesignated  as  {  483.35(g)  in  this  Rnal 
rule,  and  provides  that  tlie  facility  must 
provide  special  eating  equipment  and 
utensils  for  residents  who  need  them. 

Paragraph  (e):  Activities 

Proposed  S  483.15(e)  provides  that  the 
facility  must  provide  for  an  ongoing 
program  of  activities  appropriate  to 
residents'  needs  and  interests  designed 
to  promote  opportunities  for  engaging  in 
normal  pursuits,  including  religious 
activities  of  their  choice.  The  current 
requirement  at  {  405.1131  (Patient 
Activities)  requires  the  facility  to 
provide  an  ongoing  activity  program 
appropriate  to  the  needs  and  interests  of 
each  patient  and  approved  as  not  in 
conflict  with  the  plan  of  treatment  It 
designates  a  member  of  the  facility's 
staff  as  responsible  for  the  activities 
program,  who,  if  not  a  qualifled  patient 
activities  coordinator,  hinctions  with 
frequent  regularly  scheduled 
consultation  from  a  person  so  qualified. 

Comment-  The  majority  of 
commentera  opposed  the  proposal  to 
delete  the  current  requirement  that  a 
professionally  qualified  individual  be 
responsible  for  the  activities  program,  or 
requested  retention  of  the  current 
requirement  at  i  405.1131.  Commentera 
recommended  that  we  delineate 
qualiflcations  for  this  individual  to  be 
included  within  the  staffing 
qualiflcations  at  {  483.75(k)(2).  and 
suggested  including  therapeutic 
recreation  specialists,  therapeutic 
recreation  assistants,  and  occupational 
therapists,  or  occupational  therapist 
assistants.  Many  of  these  commenters 
also  wanted  to  add  another  category — a 
person  who  has  attained  or  who  is 
eligible  to  attain  certification  from  the 
National  Certification  Council  for 
Activity  Professionals.  They  reasoned 
that  a  professionally  qualified  individual 
should  be  responsible  for  the  direction 
of  the  activities  program,  which  is  vital 
to  the  life  of  the  residents  in  a  long  term 
care  facility.  They  expressed  particular 
concern  about  the  present  activities 
provision  being  lowered  from  an  A-level 
to  a  B-level  requirement  as  they 
believed  this  significantly  diminishes 
the  importance  of  the  activities  program. 
Many  of  them  noted  that  although 
volunteers  are  important  to  these 
programs,  they  did  not  believe  that 
volunteers  should  be  used  in  lieu  of  a 


trained  staff,  nor  could  volunteers  be 
effective  without  the  leadership  of  a 
qualified  activity  director. 

Response:  In  accordance  with  loM's 
reconunendation,  and  in  recognition  of 
the  importance  of  resident's  sense  of  life 
satisfaction,  we  created  a  new 
requirement  on  Quality  of  Life,  which 
includes  a  provision  on  activities.  Since 
activities  has  a  strong  relationship  to  the 
quality  of  life,  we  believe  it  is  important 
that  it  remain  as  a  part  of  this 
requirement  Also,  based  upon  OBRA 
'87  provisions,  we  are  requiring  an  on- 
going program  of  activities,  directed  by 
a  qualified  professional,  designed  to 
meet  the  interests  and  the  physical, 
mental,  and  psychological  well-being  of 
each  resident  In  doing  so.  we  are 
accommodating  the  overwhelming 
number  of  commenters  who  objected  to 
the  deletion  of  the  patient  activities 
coordinator  and  the  qualifications  for 
this  individual  found  in  current 
regulations  at  S  405.1101(o).  We  are 
providing  that  an  activities  program 
must  be  directed  by  a  qualified 
professional  who: 

•  Is  a  qualified  therapeutic  recreation 
specialist  licensed  or  registered,  if 
applicable,  by  the  State  in  which 
practicing,  and  eligible  for  certification 
as  a  therapeutic  recreation  specialist  by 
a  recognized  accrediting  body;  or 

•  Has  2  years  of  experience  in  a 
social  or  recreational  program  within 
the  last  5  years,  1  of  which  was  full-time 
in  a  patient  activities  program  in  a 
health  care  setting;  or 

•  Is  a  qualified  occupational  therapist 
or  occupational  therapy  assistant 

Any  organization  which  alleges 
competency  as  an  accrediting  body  for 
this  discipline  may  ask  the  Secretary  for 
recognition  in  this  regard. 

Comment  Many  of  the  commenters 
who  requested  that  we  retain  the  current 
requirement  at  S  405.1131,  recommended 
adding  another  to  it  which  would 
contain  three  types  of  therapeutic 
activities: 

•  Supportive-activities  that  provide 
stimulation  or  solace  to  residents  who 
cannot  generally  benefit  from  either 
maintenance  or  empowerment  activities, 
as  defined  below; 

•  Maintenance-activities  that  provide 
a  schedule  of  events  that  promote 
physical,  cognitive,  social  and  emotional 
health;  and 

•  Empowerment-activities  that 
promote  increased  self-respect  by 
providing  opportimities  for  self- 
expression,  personal  responsibility  and 
choice. 

Response:  We  agree  that  these 
objectives  are  sound  and  should  be  a 
part  of  any  activities  program.  However, 
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we  do  not  believe  they  need  to  be  a 
necessary  part  of  a  regulation.  As  a 
guide  to  our  surveyors,  we  will  present 
this  material  in  the  interpretive 
guidelines. 

Summary  of  Changes  to  §  483.15 

In  summary,  the  changes  we  are 
making  to  §  483.15  are  as  follows:  We 
are: 

•  Deleting  proposed  paragraph  (c). 
Choice; 

•  Relocating  paragraph  (d).  Food,  to 
Dietary  services  S  483.35(d): 

•  Including  in  paragraph  (f). 
Activities,  qualifications  for  an  activities 
professional  to  direct  the  activities 
program; 

•  Adding  social  services  as  new 
paragraph  (g),  having  relocated  the 
content  from  proposed  S  483.50;  and 

•  Revising  requirements  included  in 
paragraph  (h).  Environmental  quality  of 
life. 

Section  483^   Resident  Assessment 
Requirement 

In  {  483.^.  we  proposed  that  a  facility 
must  conduct  initially  and  periodically 
thereafter  a  comprehensive,  accurate 
assessment  of  each  resident's  medical, 
functional  and  psychosocial  needs. 

Comment-  Summarized  below  are  the 
major  issues  and  concerns  raised  by 
commenters: 

Time  frames — Some  commenters 
believe  that  the  requirement  that  a 
facility  complete  a  preliminary 
assessment  within  48  hours  of  admission 
and  a  comprehensive  assessment  within 
14  days  was  insufficient  time;  others 
thought  the  time  allowed  was  too  long. 

Preliminary  assessment — Conunenters 
thought — 

•  The  assessment  should  be 
completed  by  a  nurse; 

•  It  is  unrealistic  to  require  a 
physician  to  come  to  a  facility  to 
complete  a  medical  evaluation  at  the 
time  of  admission; 

•  Preliminary  assessments  are 
duplicative  of  other  assessments; 

•  Rehabilitation  potential  should  be 
evaluated  not  only  by  a  physician  at  the 
preliminary  assessment  but  by  an 
interdisciplinary  team; 

•  When  a  resident  is  admitted  to  a 
facility,  there  should  be  admission 
orders  by  the  attending  physician,  which 
address  medications,  treatment  and  diet 

Comprehensive  assessment — 
Commenters  stated — 

•  Dietitians  should  be  part  of  the 
assessment  team; 

•  Assessments  for  ICF  residents 
Should  not  be  as  extensive  as  for  SNF 
residents; 

•  We  should  define  "significant 
change  requiring  a  reevaluation  of  the  . 


comprehensive  assessment"  in 
§  483.20(b)(2)(ii); 

•  We  should  institute  a  standard, 
uniform  resident  assessment  instrument: 

•  In  the  comprehensive  assessment 
we  should  include  dental  condition, 
activities  potential,  rehabilitation 
potential,  drug  therapy,  and  cognitive 
status. 

Accuracy  of  assessments — 
Commenters  recommended  that  we 
delete  the  requirement  that  assessments 
be  an  accurate  representation  of  a 
resident's  status. 

Comprehensive  care  plans — 
Commenters  recommended  that 
comprehensive  care  plans  be  developed 
by  an  interdisciplinary  team. 

Response:  Timeframes:  Although 
several  commenters  suggested  that  14 
days  to  complete  the  first 
comprehensive  assessment  is  far  too 
long,  there  was  no  clear  mandate  from 
commenters  regarding  the  timeframe. 
We  therefore  are  leaving  the  timeframe 
in  the  final  rule  at  14  days.  Section 
1919(b)(3)(C)  of  the  Act  as  added  by 
OBRA  '87,  establishing  a  4-day  period 
for  completion  of  the  assessment 
effective  October  1, 1990,  which  we  are 
implementing  in  S  483.20(b)(4)(ii).  Until 
October  1, 1990,  in  S  483.20(b)(4)(i),  we 
are  requiring  an  assessment  no  later 
than  14  days  after  the  date  of  admission, 
which  allows  providers  a  transition 
period  in  whidi  to  gradually  move 
toward  the  shorter  timeframe. 

Since  the  comprehensive  assessment 
must  be  completed  within  4  days  of 
admission,  effective  October  1, 1990,  we 
are  not  making  final  the  proposed 
requirement  that  within  40  hours  of 
admission,  a  facility  must  complete  a 
preliminary  assessment  of  each  resident 

Preliminary  assessment  Based  on  our 
evaluation  of  comments,  we  are  revising 
the  final  rule  to  include  the  following: 

•  We  are  adding  the  requirement  that 
at  the  time  each  resident  is  admitted,  the 
facility  must  have  physician  orders  for 
the  resident's  immediate  care.  This 
appears  as  a  new  paragraph  (a). 
Admission  orders,  under  this 
requirement  and  was  proposed  at 

S  483.20(a)(1). 

•  We  are  eliminating  the  requirement 
for  a  preliminary  assessment.  In  the 
NPRM,  we  did  not  designate  specific 
facility  personnel  to  perform  the 
assessment. 

•  The  need  to  assess  rehabihtation 
potential  has  been  placed  under  the 
comprehensive  assessment,  which  is 
completed  by  an  interdisciplinary  team 
including  a  physician. 

Comprehensive  assessment  We 
respond  to  commenters  concerns  as 
follows: 


•  We  agree  with  commenters  that  the 
comprehensive  assessment  should  also 
include  dental  condition,  activities 
potential,  rehabilitation  potential  and 
cognitive  status,  and  dnig  therapy  and 
are  modifying  requirements  accordingly. 

•  Consistent  with  comments,  we  are 
requiring  that  a  comprehensive  care 
plan  be  prepared  by  appropriate  health 
professionals.  Beginning  October  1. 1990. 
each  assessment  must  be  conducted  or 
coordinated  by  a  registered  nurse  who 
signs  and  certifies  the  completion  of  the 
assessment. 

•  Consistent  with  the  proposed  rule  at 
{  483.20(b)(2)(i)  and  section 
1919(b)(3)(C)(ii)  of  the  Act  we  are 
retaining  die  requirement  that  facihties 
review  the  resident  no  less  frequently 
than  once  every  3  months,  and  promptly 
after  a  significant  change  in  the 
resident's  physical  or  mental  condition 
to  assure  the  continuing  accuracy  of  the 
assessment. 

•  We  will  develop  an  operational 
definition  of  "significant  changes" 
requiring  a  review  of  the  resident  as  part 
of  constructing  the  resident  assessment 
instrument  and  guidelines  for  its  use 
prior  to  the  effective  implementation 
date  of  October  1, 1990. 

•  Effective  October  1, 1990,  section 
1919(b)(3)(E)  of  the  Act  as  added  by 
OBRA  1987,  provides  that  assessments 
should  be  coordinated  with  State- 
required  preadmission  screening 
programs  to  the  maximum  extent 
practicable  to  avoid  duplicative  testing. 

•  In  accordance  with  section 
1919(fl(6)  of  the  Act.  added  by  OBRA 
1987,  die  Secretary  must  specify  a 
minimum  data  set  of  core  elements  and 
common  definitions  for  facilities  to  use 
in  conducting  comprehensive 
assessments  by  January  1, 1989.  Further 
OBRA  1987  requires  the  Secretary  to 
designate  one  or  more  resident 
assessment  instruments  for  conducting 
the  assessments  based  on  the  minimum 
data  set  by  April  1, 1990.  By  July  1, 199a 
States  must  designate  the  resident 
assessment  instrument  facilities  must 
use;  either  the  assessment  instrument 
developed  by  the  Secretary  or  one  that 
has  been  approved  by  the  Secretary  as 
including  the  minimum  data  set. 

•  In  accordance  with  section 
1919(b)(3)(F)  of  the  Act  we  are  requiring 
that  a  facility  not  admit  on  or  after 
January  1, 1989,  an  individual  with 
mental  illness  or  mental  retardation 
unless  the  individual  requires  the  level 
of  services  provided  by  the  nursing 
facility. 

In  place  of  the  NniM's  requirement 
that  assessments  be  an  accurate 
representation  of  a  resident's  status,  we 
are  requiring  that  each  individual  who 
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completes  a  portion  of  the  assessment 
must  sign  and  certify  the  accuracy  of 
that  portion  of  the  assessment 

Summary  ofRerniorm  to  §  483M 

In  addition  to  technical  revisions,  we 
are  making  the  following  changes  to 
S  483.2a 

•  In  i  483.20.  we  are  adding  a  new 
paragraph  (a).  Admission  orders,  to 
require  that  the  facility  have  physician 
orders  for  the  resident's  immediate  care 
when  a  resident  is  admitted. 

•  We  are  eliminating  the  proposed 
requirement  that  a  preliminary 
assessment  be  conducted  within  48 
hours  of  admission. 

•  In  paragraph  (b).  Comprehensive 
assessments,  we  are  requiring  that  each 
assessment  must  be  conducted  or 
coordinated  with  the  appropriate 
participation  of  health  professionals, 
and  eflective  October  1. 1900,  by  a 
registered  nurse  who  conducts  or 
coordinates  the  completion  of  th« 
assessment 

•  In  paragraph  (b).  we  are  including 
dental  condition,  activities  and 
rehabilitation  potential  drug  therapy, 
and  cognitivs  status  among  the  required 
elements  of  a  comprehensive 
assessntent 

•  In  paragraph  (c),  Accaracy  of 
assessments,  we  require  that  eadi 
individual  who  completes  a  portion  of 
the  assessment  must  sign  and  certify  the 
accuracy  of  that  portion  of  the 
assessment 

•  In  paragraph  (d).  Comprehensive 
care  plans,  we  require  that  the 
comprehensive  care  plan  be  prepared  by 
an  interdisciplinary  team  which  after 
October  1, 1900  includes  the  resident 
the  resident's  family  or  legal 
representative,  a  physician,  a  registered 
nurse,  and  other  staff  in  discipline* 
determined  by  the  resident's  needs. 

•  In  new  paragraph  (f).  Requirements 
relating  to  preadraissioa  screening  for 
mentally  ill  and  mentally  retarded 
individuals,  we  provide  that  on  or  after 
January  1, 1989.  a  facility  must  not  admit 
an  individual  with  mental  illness  or 
mental  retardation  unless  the  State 
mental  health  oathority  or  the  State 
mental  retardation  or  developmental 
disability  authority  has  determined  that 
the  individual  requires  the  level  of  care 
furnished  by  the  facility. 

Section  483^ 
requirement 

In  f  483wi5,  we  proposed  that  each 
resident  must  receive  the  necessary 
nursing,  medical  and  psychoaocial 
services  to  attain  and  maintain  the 
highest  possible  mental  and  physical 
functional  status,  as  defined  by  the 


Quality  of  care 


comprehensive  assessment  and  plan  of 
care. 
ComaaenL  Commenters— 

•  Objected  to  the  regulation's  purpose 
of  removing  structural  requirements  in 
favor  of  outcome  requirements:  and 

•  Reconunended  that  the  qeality  of 
care  and  quality  of  life  provisions  be 
incorporated  into,  for  example,  nursing, 
physician,  dietary,  requirements,  whidb 
would  eliminate  unnecesaary 
duplication  of  deficiencies  and  croaa 
referencing. 

Response:  We  have  considered  these 
comments  and,  in  this  final  rule,  we  are 
restoring  some  structure  and  process 
requirements.  Specifically,  we  are 
reinstating  qualifications  for  dietitians, 
social  woricers.  and  activities 
coordinators.  We  recognize  that  overlap 
exists  between  the  quality  of  care  and 
medical  and  nursing  requirements.  We 
have  intentionally  shifted  emphasis  on 
certain  resident  outcomes  that  are 
included  in  the  quality  of  care 
requirement  even  tbov^  those  resident 
outcomes  could  fit  into  a  specific 
medical  or  nursing  area.  However,  the 
resident  outcome  provisions  are  not 
duplicative  and  only  appear  in  the 
quabty  of  care  requirement 

Comment  We  proposed  a  number  of 
requirements  that  hold  the  facility 
responsible  for  "ensuring"  that  residents 
receive  the  proper  care  and  treatment 
and  do  not  decline  "unless  reasonable 
justification  is  docunented."  Most  of  the 
comments  on  this  section  concerned  the 
phrase  "the  facility  must  ensure." 
Commenters  emphasized  that  a  facility 
cannot  control  or  be  resptmsiUe  for  all 
variables  surrounding  the  deterioratioB 
or  diminished  capaaty  of  residents. 
Twenty  commenters  objected  to  the 
phrase,  "reasonable  justification  is 
documented,"  because  the  proposed 
regulation  does  not  make  it  clear  who 
will  provide  the  dociunentation. 
documentation  is  no  substitute  for  care, 
and  the  heavy  emphasis  on 
docimientation  is  already  a  problem 
area  and  goes  against  the  intent  of  the 
regulation  to  look  at  patient  outcomes. 

Response:  We  recognize  that  a  facility 
cannot  ensure  that  the  treatment  and 
services  will  result  in  a  positive  outcome 
since  outcomes  can  depend  on  many 
factors,  including  a  resident's 
cooperation  (i.e.,  the  right  to  refuse 
treatment),  and  disease  processes. 
However,  we  believe  that  it  is 
reasonable  to  require  the  facility  to 
ensure  that  "treatment  and  services"  are 
provided,  since  the  basic  purpose  for 
residoits  being  in  the  facility  is  for 
"treatment  and  services"  and  that  is 
why  the  Medicare  or  Medicaid  program 
makes  payment  on  the  residents'  befaali 
We  also  think  it  is  reasonable  to  require 


the  facility  to  ensure  that  the  resident 
does  not  deteriorate  within  the  confines 
of  a  resident's  right  to  refine  treatment 
and  within  the  confines  of  recognized 
pathology  and  the  normal  aging  process. 
We  are  restating  the  opening  statement 
of  this  requirement  to  reflect  this 
emphasis. 

We  agree  with  the  commenters  that 
the  terminology,  "unless  reasonable 
justification  is  documented,"  could 
result  in  a  focus  on  paperwork  instead 
of  the  resident.  Therefore,  we  have 
replaced  that  language  in  the  several 
places  where  it  was  proposed 
(5  483.25(a)(1),  tc)(l),  (fMU.  (gKl).  and 
(h)(2])  with,  "unless  the  individnars 
clinical  condition  demonstrates  that"  the 
resident  care  outcome  (e.g.,  pressure 
sore)  was  "unavoidable."  This  wording 
will  permit  the  facility  to  direct  surveyor 
attention  to  any  evidence  (the  resident 
or  the  resident's  clinical  record)  in  order 
to  show  that  a  negative  resident  care 
outcome  was  unavoidable. 

Paragraph  (a):  Activities  of  Daily  Living 

We  proposed  that  a  resident's  ability 
to  ambulate,  dress,  feed,  groom,  bathe, 
toilet  transfer  (i.e.,  fix>m  bed  to  chair) 
does  not  diminish  unless  reasonable 
justification  is  documented. 

Comment-  Comments  are  summarized 
as  follows: 

•  Commenters  asked  that  each  of  the 
resident's  activities  be  broken  out  as 
separate  statements  since  activities  of 
daily  living  require  different 
interventions  to  maintain  an  appropriate 
level  of  functioning. 

•  One  commenter  asked  that  foot  care 
be  included  in  S  483.25.  since  foot  care  is 
a  concern  for  the  resident  population 
and  residents  should  be  afforded  the 
same  access  to  care  as  for  vision  and 
hearing. 

Response:  Summary  of  responses: 

•  We  have  decided  to  break  out  the 
activities  of  daily  living  to  accommodate  . 
commenters,  and  we  are  including  the 
ability  to  use  speech,  language,  or  other 
functional  communication  systems:  and 

•  We  have  added  podiatric  care  to 
the  list  of  special  ne^  in  *  483.25(k); 

Paragraph  (b):  Vision  and  Hearing 

We  proposed  that  a  facility  must,  if 
necessary,  assist  the  resident  in  making 
appointments  and  arranging  for 
transportation  to  and  from  a  otedical 
practitioner  specializing  in  the  treatment 
of  vision  and  hearing  impairments  or 
vision  or  hearing  assistive  devices. 

Comment  Several  commenters 
wanted  assurance  that  staff  time  and 
transportation  is  paid  for  under  the 
Medicaid  and  Medicare  programs. 
Commenters  argued  that  making 
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appointments  and  arranging 
transportation  will  not  assure  residents 
proper  assistive  devices  since  many  of 
the  residents  have  no  means  to  pay  for 
such  devices.  This  provision  will  only 
assure  that  the  residents  are  assessed. 

Response:  The  intent  of  this  provision 
is  to  require  a  facility  to  assist  residents 
in  gaining  access  to  vision  and  hearing 
services  by  making  appointments  and 
arranging  for  transportation.  In 
accordance  with  section  1902(a)(13)(A) 
of  the  Act  States  are  required  to  provide 
reasonable  and  adequate 
reimbursement  to  meet  the  costs 
incurred  in  order  to  provide  care  and 
services  in  conformity  with  State  and 
Federal  laws  and  regulations.  Thus 
making  appointments  and  providing 
transportation  to  obtain  vision  and 
hearing  services  are  among  the  services 
the  rates  must  be  designed  to  cover. 
These  costs  should  be  included  in  a 
facility's  reimbursement  rate.  Vision, 
dental  and  hearing  assistive  devices  are 
optional  Medicaid  benefits,  which  are 
covered  by  some,  but  not  all 
jurisdictions.  Based  on  a  recent  survey 
of  Medicaid  services,  75  percent  of  all 
jurisdictions  provide  dental  services,  84 
percent  provide  for  eyeglasses,  and  59 
percent  cover  speech,  hearing  and 
language  disorders. 

Paragraph  (c):  Decubitus  Ulcers 
(Pressure  Sores) 

We  proposed  at  S  483.25(c)  that  a 
facility  must  ensure  that  a  resident 
entering  a  facility  without  decubitus 
ulcers  does  not  develop  decubitus  ulcers 
unless  a  physician  certifies  they  were 
not  reasonably  avoidable,  and  a 
resident  having  decubitus  ulcers 
receives  necessary  treatment  and 
services  to  promote  healing,  prevent 
infection  and  prevent  new  uclers  from 
developing. 

Comment  A  majority  of  commenters 
objected  to  the  proposed  requirement  in 
S  483.25(c)  that  a  physician  certify  that 
decubitus  ulcers  were  not  reasonably 
avoidable,  since  physicians  are  not  fully 
aware  of  the  condition  and  don't 
consider  themselves  responsible  for 
documenting  and  certifying  that 
decubitus  ulcers  were  not  reasonably 
avoidable.  Several  commenters  asked 
that  "medical  and  nutritional"  treatment 
and  services  be  specified  in  the 
regulation  for  residents  having 
decubitus  ulcers.  Conmienters  objected 
to  the  term  "decubitus  ulcers"  since  it  is 
no  longer  the  accepted  nomenclature. 

Response:  In  response  to  comments 
regarding  the  term  "decubitus  ulcers," 
we  have  renamed  them  and  this 
paragraph  "pressure  sores."  We  agree 
with  the  comments  in  regard  to  a 
physican  certification  of  unavoidable 


pressure  sores,  and  have  revised 
S  483.25(c)(1)  to  specify,  "A  resident  who 
enters  the  facility  without  pressure  sores 
does  not  develop  pressure  sores  unless 
the  individual's  clinical  condition 
demonstrates  that  pressure  sores  were 
unavoidable."  The  requirement  in 
§  483.25(c)(2)  that  a  resident  receive 
treatment  and  services  include  medical, 
nutritional  or  nursing  services 
depending  on  the  circumstances  of  the 
resident.  Consequently,  we  have  not 
changed  paragraph  (c)(2)  to  include  all 
the  possible  disciplines  that  might 
conceivably  have  input  to  these 
problems. 

Paragraph  (d):  Antipsychotic  Drugs 

In  S  483.25(d)  we  proposed  to  require 
that  a  physician  certify  that  the  use  of 
antipsychotics  was  necessary  to  treat  a 
specific  condition,  and  to  require  that 
residents  who  use  antipsychotics 
receive  gradual  dose  reductions,  drug 
holidays  and  behavioral  programming  in 
an  effort  to  discontinue  these  drugs. 

Comment  About  25  commenters 
expressed  views  on  this  proposal.  Many 
wanted  a  definition  of  antipsychotic 
drugs.  Others  objected  because  they  felt 
this  was  a  duplication  of  the  basic 
objective  of  the  drug  regimen  review 
requirement  of  proposed  §  483.60(e).  A 
significant  number  of  the  commenters 
objected  to  the  requirement  for  gradual 
dose  reduction,  drug  hohdays  and 
behavioral  programming  because  such 
interventions  are  the  prerogative  of  the 
physician,  or  because  these 
interventions  are  a  disservice  to 
residents  who  need  these  drugs  to 
control  psychotic  symptoms. 

Response:  We  have  relocated  this 
provision  to  S  483.25(1),  Drug  therapy. 
The  term  antipsychotic  drug  includes  the 
drugs  bom  the  following  chemical 
classes:  phenothiazines, 
butyrophenones.  and  thioxanthenes.  In 
addition,  the  individual  drugs  loxapine 
and  molindone  are  included.  This  group 
of  drugs  does  not  include  certain 
phenothiazines  when  used  in  the 
treatment  of  nausea,  and  vomiting  or 
itching.  These  drugs  are  commonly  used 
to  treat  psychotic  disorders,  and 
typically  induce  depressed  initiative, 
decreased  affect,  disinterest  in 
surroundings,  suppression  of  complex 
behavior  and  spontaneous  movements, 
decreased  aggressiveness  and 
impulsivity,  and  decreased  psychotic 
symptoms.  These  drugs  can  also  cause 
significant,  sometimes  irreversible  side 
effects  such  as  involuntary  movements 
of  the  eyes,  face,  mouth,  tongue,  toes,  as 
well  as  a  shuffling  gait,  and  tremors  at 
rest. 

With  regard  to  the  commenters  that 
thought  the  drug  regimen  review 


requirement  should  adequately  address 
the  problem  of  inappropriate 
antipsychotic  drug  use,  we  point  out  that 
the  drug  regimen  review  cannot  modify 
the  fundamental  diagnosis  made  by  the 
physician  upon  which  antipsychotic 
drug  use  is  predicated.  Certain  authors 
estimate  that  a  significant  number  of  the 
elderly  in  nursing  homes  are  improperly 
labeled  as  having  organic  brain 
syndrome  or  senile  dementia  of  the 
Alzheimers  type  and  many  of  these 
residents  are  treated  with 
antipsychotics.  Fundamentally,  this  is 
why  we  have  modified  the  final  rule  by 
deleting  the  requirement  that  a 
"physician  certify"  that  a  resident  needs 
these  drugs  for  a  specific  condition. 
Instead,  the  regulations  simply  require 
that  antipsychotic  drugs  are  not  given  to 
residents  "unless  they  are  necessary  to 
treat  a  specific  condition."  Enforcement 
of  this  requirement  will  rely  primarily  on 
the  determination  of  the  State  mental 
health  authority  as  to  whether  the 
resident  is  mentally  ill  and  in  need  of 
active  treatment.  If  the  resident  does  not 
need  active  treatment  for  a  mental 
illness,  the  long  term  use  of 
antipsychotics  will  be  viewed  with 
considerable  skepticism.  Section 
1919{b)(3)(F){i),  added  by  OBRA  '87. 
requires  that  a  determination  be  made 
on  each  resident  as  to  whether  he  or  she 
is  mentally  ill  and  in  need  of  active 
treatment  for  that  mental  ilhiess.  The 
decision  to  use  an  antipsychotic  drug 
will  still  be  the  prerogative  of  the 
individual  physician  but  he  or  she  will 
be  aided  by  the  judgment  of  experts  in 
the  field  of  mental  illness  in  the 
diagnostic  decision.  With  regard  to 
those  commenters  who  wanted  to  apply 
the  provision  to  a  broader  category  of 
psychopharmacologic  drugs,  we  cannot 
agree.  The  term  psychopharmacologic 
drugs  includes  antidepressants  and 
antianxiety  drugs  that  do  not  have  the 
significant  side  effects  of  antipsychotic 
drugs. 

Paragraph  (e):  Urinary  Incontinence 

We  proposed  at  §  483.25(e)  that  a 
facility  ensure  that  a  resident  who  is 
incontinent  of  bladder  receive  the 
appropriate  treatment  and  services  to 
restore  normal  bladder  functioning:  a 
resident  is  not  catheterized  unless 
ordered  by  a  physician:  and  a  resident 
who  uses  a  urinary  catheter  receives 
appropriate  treatment  to  prevent 
infections. 

Comment:  Commenters  questioned  the 
need  for  a  physician  to  certify  the 
medical  necessity  of  a  urinary  catheter 
since  in  most  States  a  urinary  catheter 
cannot  be  used  unless  ordered  by  a 
physician.  Several  other  commenters 
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asked  that  this  provUion  stipulata  that 
restoration  of  nonnal  bladder  function 
be  related  to  each  resident's  potential 
since  not  all  residents  will  be  able  to 
completely  restore  bladder  function. 
Finally,  conunenters  suggested  that  the 
provision  require  that  the  resident  grant 
informed  consent  before  the  facility  uses 
a  urinary  catheter. 

Response:  We  concur  with  comments 
concerning  physician  certification  and 
have  removed  this  requirement  from 
S  483.25(e]  (redesipiated  as  paragraph 
(d)).  However,  we  note  that  unlike  other 
quality  of  care  requirements,  this 
provision  does  not  emphasize 
discouraging  the  use  of  urinary  catheters 
if  the  resident  is  not  catheterized  at  the 
time  of  admission.  Thus,  in  accordance 
with  changes  made  in  other  quaUty  of 
care  requirements,  we  are  revising  new 
paragraph  (d)  to  read,  "a  resident  who 
enters  the  facility  without  a  urinary 
catheter  is  not  catheterized  unless  the 
resident's  clinical  condition 
demonstrates  that  catheterization  was 
necessary."  We  have  added  the  phrase, 
"to  restore  as  much  normal  bladder 
function  as  possible,"  to  S  483.25(d)(3)  to 
address  conunenters'  concerns  regan^ng 
the  difficulty  in  restoring  total  bladder 
function.  We  believe  the  issue  of  a 
resident's  informed  consent  for  a  urinary 
catheter  it  addressed  in  the  resident 
rights  requirement  at  S483.10(b)(3), 
which  establishes  the  resident's  rig^t  to 
be  informed  of  his  or  her  medical 
condition  and,  in  paragraph  (b)(4).  ttie 
right  to  refose  treatment. 

Paragraph  (f):  Contractures  (Range  of 

Motion) 

i  483.25(f),  we  proposed  that  a  faciKty 
must  ensure  that  a  resident  who  enters  a 
facility  without  contractures  does  not 
experience  an  unpredictable  reduction 
in  range  of  motion  without  fustifiable 
cause,  and  a  resident  witk  contractares 
receives  appropriate  treatment  to 
increase  range  of  motion  and  prevent 
further  decrease  in  range  of  motion. 

Comment.  Six  conunenters  suggested 
rewording  paragraph  (i)(2)  as  foQows: 
"A  resident  %ifbo  has  contractures 
receives  treatment  and  sanrioes 
consistent  with  professional  nursing 
standards  and  designed  to  increase 
range  of  motion  or  to  maintain  existing 
range  of  motion."  The  commcnters 
believe  that  this  rewording  is  dearer, 
more  positive  and  recognizes  that  a 
facility  will  not  be  able  to  maintain  or 
increase  range  of  motion  on  every 
resident  who  has  contractures.  Three 
conunenters  asked  that  a  more  specific 
deflnition  of  "contractures"  be  inchdad 
in  this  provision  and  asked  if  arthritis 
could  be  considered  a  contracture  if  a 
reduction  in  range  of  motion  occurs. 


Responatr.  Because  we  believe  that 
appropriata  treatment  encompasses 
both  prafeasional  nursing  standards  and 
physical  therapy  principles,  we  do  not 
wish  to  Barrow  this  concept  to  nursing 
standards  only.  We  have  renamed  this 
provision.  Range  of  motion,  as  it  more 
accurately  reflects  the  sobfect  matter, 
and  rededgnated  it  as  i  4«3.2S(e).  We 
are  including  in  it  any  conditioa  leading 
to  a  reduction  in  a  resident's  "range  a< 
motion."  thereby  eliminating  the  need  to 
define  "contracture." 

Paragraph  (g):  Psychosocial  Functionmg 

We  proposed  that  a  facility  maat 
ensure  that  a  resident  who  displays 
psychosocial  adfustment  difBcuhy 
receives  appropriate  treatment  and 
services  to  achieve  remotivation  and 
reorientation,  and  a  resident  whose 
assessment  did  not  reveal  a 
psychosodai  adinstBient  difficulty  does 
not  display  a  pattnn  of  decreased  social 
interactioik  or  increased  wididrawn. 
angry  or  depressive  behavior  without 
justihable  cause. 

Comment  Six  commentets  oppoaed 
the  requirament  to  achieve 
"remotivation  and  reorientation'*.  Some 
conunenters  suggested  that  we  rephrase 
i  483.2S(gKl)  to  specify  that  a  resident 
who  displays  psycfaoeodal  adjustment 
difficulty,  receives  appropriate 
treatment  and  services  "tf  possible."  to 
achieve  remotivation  and  reorientation. 
Other  comntenters  recomnended  adding 
the  phrase,  "as  indicated  by  tlie  plan  of 
care."  Still  other  conunenters  bebeved 
that  reality  orientation  and  remotivation 
are  not  appropriate  for  all  residents  and 
that  the  plan  ol  care,  not  the  legnlatum, 
should  state  what  eadi  resident  should 
achieve. 

Reaponae:  We  agree  with  coasnienters 
and  recognise  that  not  all  patieBis  witt 
achieve  remotivation  and  reorientatisa. 

Therefore,  we  have  added  "as 
possible"  to  peragraph  (1)  of  this 
provisioa  now  redesignated  as 
f  483.25(f).  As  witk  all  other  provisions 
in  this  requirement  we  have  deleted 
from  new  1 483.25(f)(2)  the  phrase 
"unless  reasonable  instification  is 
dociunented"  and  replaced  it  with 
"unless  the  resident's  clinical  condition 
demonsfrates  that  such  a  patten  waa 
unavoidable." 

Paragraph  (h):  Naso-Castric  Tubes 

We  proposed  that  a  facility  must 
ensure  that  a  resident  who  has  been 
able  to  feed  or  partially  feed  himself  or 
herself  is  not  fed  by  aaso-gastric  tube 
unless  reasonable  justification  is 
documented,  and  receives  appropriate 
treatment  and  services  to  prevent 
complications  and  to  restore  nonnal 
feeding  function. 


Comment:  Five  conunenters  asserted 
that  in  i  483.25(h).  many  of  the 
conditions  requiring  the  use  of  naso- 
gastric tubes  are  conditions  that  are  not 
reversible.  Three  conunenters  suggested 
that  the  title  of  the  provision  be  changed 
to  "Special  Feeding  Techniques"  since 
naso-gastric  tubes  are  not  the  only 
enteral  feeding  tubes  being  used  in 
facilities.  Nine  conunenters  objected  to 
the  narrow  definition  of  complications 
and  one  commenter  asked  that 
pneumonia  be  specified  as  aspiration 
pneumonia.  Seven  conunenters 
suggested  that  "medical,  norsing  and 
nutritions  r*  be  used  to  modify 
"treatment  and  services"  for  residents 
with  naso-gastric  tubes. 

Response:  We  agree  diat  not  all 
residents  may  have  restorative  potential 
and  we  are  revising  paragraph  Oi)>  (now 
redesignated  as  9  435.25(g])  at 
paragraph  (g)(2)  to  provide  that  a 
resident  who  is  fed  by  nasogastric  tube 
receives  the  "appropriate  treatment  and 
services  *  *  *  to  restore  normal  feeding 
function  if  possible."  We  have  studied 
the  issue  of  including  other  feeding 
techniques,  gastrostomy,  and  parenteral 
feeding.  Although  we  agree  with 
conunenters  that  parenteral  feeding 
could  be  include  here,  the  intent  of  this 
provision  is  to  include  issues  and 
circiunstances  that  are  indicative  of 
abuse.  We  do  not  believe  that 
parenteral  feeding  is  a  usual  sign  of 
neglect  or  abuse,  and  consequenlty, 
have  not  made  any  revisions  in  response 
to  these  comments.  We  agree  that 
aspiration  p(WMf"<>"'«  is  a  more  accurate 
term  and  have  included  this  in 
S  483.2S(gK2).  Finally,  we  believe  that 
medical,  nursing  and  nutritional 
practices  are  imphcit  when  we  refer  to 
"treatment  and  services"  for  residents 
with  naso-gastric  tubes;  therefore,  no 
change  is  needed. 

Paragraph  (i):  Drug  Therapy 
(Unnecessary  Drugs) 

We  proposed  that  the  facitity  mmt 
ensure  that  each  resident's  drug  regimen 
is  bee  fA  unnecessary  <h^igs. 
unnecessary  dose  levels,  undue  adverse 
consequences,  and  significant 
medication  errors  or  significant 
medication  error  rates. 

Comment  About  20  conunenters 
objected  to  1 483.25(i).  Some  wanted  ns 
to  define  "significant"  and 
"umwcessary."  A  majority  objected 
because  the  facility  could  not  ensure 
these  ootcomes  because  the  physician 
has  ultimate  contn^  over  drug  use. 
These  conunenters  advocated  deleting 
entirely  the  provisions  relating  to 
unnecessary  drugs,  unnecessary  dose 
levels,  and  undue  adverse  consequences 
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and  suggested  moving  the  provision  for 
medication  errors  to  the  pharmacy 
requirement 

Response:  We  do  not  agree  that 
provisions  regarding  "unnecessary 
drugs"  should  be  deleted  and  are 
redesignating  this  provision  as 
paragraph  (1).  Increasing  public 
attention  is  being  focused  by  the  media 
on  the  problem  of  treating  behavioral 
problems  with  drug  therapy,  which 
extinguishes  normal  affect  in  the 
resident  and  causes  undue  adverse 
consequences  to  the  extent  that 
additional  niuving  staff  is  necessary  to 
provide  care.  For  example,  excessive 
use  of  psychoactive  dnigs  can  cause  a 
resident  to  become  bedfast  or  chairfast 
and  become  more  subject  to  pressure 
sores  and  contractures. 

"Unnecessary  drugs"  are  drugs  that 
are  given  in  excessive  doses,  for 
excessive  periods  of  time,  without 
adequate  monitoring,  or  in  the  absence 
of  a  diagnosis  or  reason  for  the  drug.  An 
uimecessary  drug  is  a  drug  for  which 
monitoring  data,  or  undue  adverse 
consequences  indicate  that  the  drug 
should  be  reduced  or  discontinued 
entirety.  An  unnecessary  drug  is  also 
one  which  is  prescribed  only  in 
anticipation  of  an  adverse  consequence 
of  another  prescribed  drug. 

We  are  deleting  the  requirement  that 
the  resident's  drug  regimen  remain  free 
of  unnecessary  dose  levek  and  undue 
adverse  consequences,  since  we  are 
defining  unnecessary  drugs  in  terms  fA 
these  factors. 

Paragraph  (j):  Accidents. 

There  were  no  comments  on  this 
proposed  provision.  It  is  being 
redesignated  as  §  483.25(h)  due  to 
removal  of  prior  provisions. 

Paragraph  (k):  Nutrition 

We  proposed  that  a  facility  must 
enstu«  that  a  resident  does  not  lose 
weight  after  entering  the  facility  without 
justifiable  cause  and  receives  a  special 
therapeutic  diet  when  there  is  a 
nutritional  problem. 

Comment-  Twenty  seven  respondents 
commented  on  the  weight  loss 
requirement  in  f  483.25(k).  Several 
commenters  suggested  changing  the 
requirement  to  include  measurable 
parametera  of  nutritional  status  with 
weight  being  one  indicator.  Other 
commenters  recommended  that  the 
weight  standard  be  based  on  a  10%  loss 
of  body  weight  within  six  months  or 
less.  The  majority  of  commenters  asked 
that  based  on  the  comprehensive 
assessment  of  the  resident  the  facility 
ensure  the  resident's  weight  is 
appropriate  for  age,  sex  and  medical 
status.  Two  conunenters  asked  that  a 


sentence  be  added  reflecting  a  resident's 
right  of  refusal  to  eat  or  be  fed. 

Response:  We  agree  with  the 
commenters  who  suggest  that  the 
regulation  include  other  parameters  of 
malnourishment  besides  weight  loss. 
However,  we  do  not  think  it  would  be 
appropriate  to  list  all  these  parameters 
in  a  regulation.  Instead  we  have 
modified  this  provision,  now 
redesignated  as  S  483.25(i).  to  require 
the  facility  to  maintain  acceptable 
parameters  of  nourishment  unless  the 
resident's  clinical  condition 
demonstrates  that  this  is  not  possible. 
Acceptable  parameters  of  nourishment 
include  weight  loss  as  well  as  other 
indices  such  as  clinical  signs  and 
symptoms  of  malnourishment  and 
laboratory  tests  indicating 
malnourishment  (e.g.,  serum  albumin 
levels).  We  do  not  anticipate  that  there 
will  be  many  drcrunstances  in  which  the 
facility  could  allege  that  the 
maintenance  of  nutritional  parameters 
was  not  possible.  The  residiient's  right  to 
refuse  to  eat  or  to  be  fed  is  included 
under  right  to  refuse  treatment  in 
§  483.10(bX4). 

CommeatK  Two  commenten  asked 
that  we  add  to  the  opening  paragraph  of 
§  483.25(k),  a  statement  diat  fecility 
action  is  "based  on  the  comprehensive 
assessment  of  a  resident" 

Response:  We  agree  that  the  nutritioi 
provision  must  be  based  oa  a 
comprehensive  assessment  and  have 
revised  it  as  the  commenters  suggested. 

Paragraph  (1):  Dehydration  (Hydration) 

We  proposed  that  the  facility  must 
ensure  that  each  resident  is  provided 
with  sufficient  fluid  intake  and 
electrolytes  to  maintain  proper 
hydration  and  health. 

Comments:  The  majority  of 
commenters  addressing  this  provision 
questioned  die  inclusion  of  electrolytes. 

Responses:  We  did  not  intend  to 
imply  that  replacing  electrolytes  is  a 
medical  intervention.  We  have  deleted 
"electrolytes"  from  the  provision 
redesi^iated  as  S  483.25(j)  and  refer  only 
to  sufficient  fluid  intake,  to  make  our 
intent  clearer.  We  are  also  changing  the 
title  of  the  provision  to  "hydration"  as 
suggested  by  commenters.  The  rights  of 
a  resident  to  refuse  treatment  is 
addressed  in  (  483.10(b)(4). 

Paragraph  (m):  Special  Needs 

We  proposed  that  a  facility  most 
ensure  that  residents  receive  proper 
treatment  and  care  for  the  following 
special  needs:  injections;  parenteral 
fluids,  colostomy  or  ileostomy  care: 
tracheostomy  care;  tracheal  suctioning, 
and  respiratory  therapy. 


Commenters:  Five  conunenters 
wanted  the  paragraph  rewritten  to 
reflect  the  fact  that  the  facility  must 
provide  proper  treatment  and  care  when 
it  accepts  residents  having  those  special 
care  needs.  The  commenten  believed 
that  this  is  necessary  since  the  intent  of 
the  proposal  is  not  to  require  all  musing 
homes  to  provide  all  services. 

Response:  This  provision  does  not 
require  that  facilities  admit  residents 
with  these  special  needs.  Therefore,  we 
believe  there  is  no  need  for  this  change. 
However,  we  must  emphasize  that  a 
facility  may  not  discriminate  against 
handicapped  individuals  as  defined  by 
section  504  of  the  Rehabilitation  Act  of 
1973. 

Comment  Several  commenten 
suggested  that  we  add  pediatric  care  to 
the  list  of  special  needs. 

Response:  We  are  adding  podiatric 
care  to  the  list  of  special  needs  in 
redesignated  paragraph  (k). 

Paragraph  (n):  Staff  Treatment  of 
Residents 

We  proposed  that  a  facility  must 
develop  and  implement  written  policies 
and  procedures  that  prohibit 
mistreatment  neglect  or  abuse  of 
residents. 

Comments:  Commenten  asked  that 
{  483.24(n)  include  requirements  for 
training  of  facility  staff  to  make  them 
aware  of  their  responsibilities  and  orient 
them  to  the  policies  and  procedures 
regarding  mistreatment  of  residents. 
Commenten  suggested  ddeting  the 
introductory  paragraph  and  paragraph 
(1),  and  moving  the  remainder  to  the 
administration  requirement  Still  other 
commenten  stated  this  provision  was 
unnecessary  since  it  is  covered  under 
the  resident's  bill  of  rij^ts  and  State 
abuse  laws. 

Response:  We  will  implement  nuning 
aide  training  in  October  1990  as  required 
by  section  4211  of  OBRA  '87,  and  this 
will  include  abuse  aitd  neglect  issues. 
We  agree  that  the  residents'  biU  of  rights 
establishes  the  rights  of  residents.  This 
provision  directs  the  staff  behavior  to 
assure  that  those  rights  are  enforced.  As 
part  of  our  effort  to  restructure  these 
regulations  logically,  we  are  relocating 
thL  provision  to  S  483.13(c),  Resident 
behavior  and  facility  practices. 

Note:  Section  483.13(c)(2)  requires  the 
facility  to  investigate  all  alleged  violations  of 
abuse,  mistreatment  neglect  and  infnriet  of 
unknown  source  and  report  the  results  of  this 
investigatiOD  to  the  administrator  pr  other 
officiala. 

We  invite  comment  on  tiie  advisability  of 
and  additional  provisions  tliat  would  require 
the  facility  to  report  any  convictions  growing 
out  of  such  investigations  to  the  Office  of 
Inspector  General  for  possible  exclusion 
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action  in  accordance  tvith  regulations  at  42 
CFR  Part  1001. 

Summary  of  Changes  to  §483J5 

In  summary,  the  major  changes  we  are 
making  to  i  483.25  as  proposed  are  as 
follows: 

•  In  the  opening  statement,  we  are 
replacing  the  phrase,  "highest  possible 
mental  and  physical  functional  status" 
with  "highest  practicable  physical, 
mental  and  psychosocial  well  being"; 

•  In  renamed  paragraph  (c).  Pressure 
sores,  we  are  replacing  the  term 
"decubitus  ulcers"  with  "pressure 
sores,"  and  removing  the  requirement 
that  the  physician  certify  that  pressure 
sores  were  reasonably  avoidable; 

•  We  are  retaining  the  substance  of 
paragraph  (d).  Antipsychotic  drugs,  but 
relocating  it  to  paragraph  (1),  Drug 
therapy; 

•  We  are  redesignating  proposed 
paragraph  (e).  Urinary  incontinence,  as 
(d),  linking  the  use  of  catheters  to  a 
resident's  comprehensive  assessment 
and  removing  the  physician  certification 
requirement; 

•  We  are  redesignating  proposed 
paragraph  (f).  Contractures,  as 
paragraph  (e),  revising  the  title  to 
"Range  of  motion,"  and  eliminating  the 
documentation  requirement; 

•  Paragraph  (g)  Psychosocial 
functioning,  and  paragraph  (j), 
Accidents,  are  redesignated  as 
paragraphs  (f)  and  (h),  respectively,  with 
only  minor  editorial  clarifications: 

•  We  are  eliminating  the 
dociunentation  requirement  in 
paragraph  (h).  Nasogastric  tubes, 
redesignating  it  as  paragraph  (g),  and 
replacing  it  with  the  requirement  that 
clinical  conditions  demonstrate  that  use 
of  a  nasogastric  tube  was  unavoidable; 

•  We  are  redesignating  proposed 
paragraph  (i).  Drug  therapy,  as 
paragraph  (1)  to  include  three  regulatory 
requirements — use  of  unnecessary 
drugs,  use  of  antipsychotic  drugs,  and 
drug  administration; 

•  We  are  redesignating  proposed 
paragraph  (k).  Nutrition,  as  paragraph  (i) 
and  replacing  reliance  on  weight  loss 
with  reliance  on  maintaining  acceptable 
parameters  of  nutritional  status; 

•  We  (ue  redesignating  paragraph 
(m),  Special  needs,  as  paragraph  (k)  and 
adding  podiatric  care  and  prosthetics  to 
the  special  needs  for  which  residents 
must  receive  proper  treatment;  and 

•  We  are  relocating  proposed 
paragraph  (n).  Staff  treatment  of 
residents,  to  i  483.13(c),  Resident 
behavior  and  facility  practices. 


Section  483J0   Nursing  services 
requirement 

We  proposed  three  alternatives  with 
regard  to  nursing  services.  In  the  first 
alternative,  we  proposed  to  require  all 
facilities  to  meet  24  hour  nurse  staffing 
requirements  comparable  to  those 
currentiy  required  for  SNFs,  including  a 
registered  nurse  (RN)  on  duty  on  the  day 
shift  at  least  6  hours  a  day,  7  days  a 
week.  This  would  be  an  increase  in 
requirements  for  ICFs. 

In  the  second  alternative,  we 
proposed  to  retain  the  current  SNF 
requirements  for  SNFs,  and  retain 
essentially  the  current  ICF 
requirements  for  ICFs.  ICFs  would  be 
required  to  have  an  RN  or  a  licensed 
practical  nurse  (LPN)  or  licensed 
vocational  nurse  on  duty  full  time  on  the 
day  shift  7  days  a  week. 

bi  the  third  alternative,  we  proposed 
to  adapt  the  current  SNF  staffing 
requirements  to  both  SNFs  and  ICFs,  but 
provide  for  a  waiver  of  the  requirements 
when  an  ICF  can  provide  appropriate 
nursing  care  with  a  lower  level  of 
staffing. 

We  also  proposed  in  all  three 
alternatives  that  unless  prohibited  in 
writing  by  the  attending  physician,  the 
facility  may  permit  each  resident  to 
retain  his  or  her  drugs  at  bedside,  and 
self-administer  those  drugs. 

Paragraphs  (a)  Director  of  nursing 
services,  (b)  Charge  nurse,  and  (c) 
Sufficient  staff. 

Comment  Concerning  proposed 
i  483.30(c),  dealing  with  sufficiency  of 
nursing  staff,  of  the  conunenters  that 
expressed  a  preference  for  a  specific 
alternative,  the  majority  favored 
alternative  L  as  best  meeting  the 
increasingly  intensive  and  complex  care 
needs  of  the  nursing  home  population. 
Alternative  I  would  retain  essentially 
the  current  staffing  requirements  in 
SNFs  and  extend  them  to  ICFs.  A 
significant  number  of  conunenters 
supported  Alternative  n,  which  leaves  in 
place  the  existing  requirements  in  SNFs 
and  ICFs,  respectively,  as  being  the 
most  realistic  option  in  view  of  existing 
nurse  shortages  and  cost  constraints.  A 
small  minority  of  conunenters  expressed 
support  for  Alternative  III,  but  suggested 
that  the  waiver  period  be  the  period  for 
which  the  facility  is  certified,  rather 
than  6  months.  A  common  concern 
expressed  by  many  of  the  conunenters 
was  that  HCFA  has  not  ensured  the 
funding  to  pay  for  costiy  changes  such 
as  nurse  staffing  upgrades  that  were 
required  in  the  proposed  rule. 

Response:  Since  each  of  the  three 
nurse  staffing  alternatives  that  we 
proposed  would  essentially  leave 
unchanged  the  existing  nurse  staffing 


requirements  for  SNFs,  most  of  the 
comments  on  this  provision  focused  on 
the  various  proposals'  potential  effect  on 
facilities  tiiat  are  currently  ICFs.  We 
believe  that  valid  points  were  raised  in 
connection  with  each  of  he  proposed 
alternatives.  We  agree  with  the 
conunenters  who  favored  alternative  I 
(imposing  the  current  higher  SNF 
staffing  requirements  on  ICFs),  that 
nurse  staffing  requirements  must  take 
into  account  the  increasingly 
sophisticated  medical  needs  of  ICF 
residents.  However,  the  advocates  of 
alternative  II  (retaining  the  existing  ICF 
staffing  requirements)  also  are  correct  in 
pointing  out  that  meeting  more  stringent 
nurse  staffing  requirements  may 
sometimes  be  difficult  for  ICFs  in  view 
of  existing  shortages  of  qualified  nursing 
personnel. 

In  passing  OBRA  '87,  Congress  also 
considered  these  factors.  It  recognized 
the  need  for  upgraded  nurse  stafFing,  by 
requiring  nursing  facilities  (including 
those  currently  licensed  as  ICFs). 

effective  October  1,199a  to 

provide  24-hour  licensed  nursing 
services  which  are  sufficient  to  meet  the 
nursing  needs  of  its  residents  *  *  *"  and 
to  "*  *  •  use  the  services  of  a  registered 
professional  nurse  for  at  least  8 
consecutive  hours  a  day.  7  days  a  week" 
(section  1919{b)(4)(C)(i)  of  the  Act).  At 
the  same  time.  Congress  indicated  its 
intent  that  certain  nursing  facilities 
would  be  treated  differently  in  terms  of 
nurse  staffing  requirements,  by  creating 
differing  waiver  provisions  relating  to 
nurse  staffing  for  Medicare  SNFs  and  for 
Medicaid  nursing  facilities. 

Of  the  tiiree  proposed  alternatives,  we 
believe  that  alternative  III  (which,  like 
alternative  I,  would  impose  the  current 
SNF  staffing  requirements  on  ICFs,  but 
would  also  allow  for  waiver  of  those 
requirements  under  certain 
circumstances)  comes  the  closest  to 
adiieving  an  acceptable  balance 
between  the  conunenters'  two  major 
concerns:  upgrading  staffing 
requirements  to  address  residents' 
increasingly  complex  medical  needs, 
while  making  necessary  allowances  for 
existing  nurse  shortages  in  a  manner 
that  does  not  compromise  resident 
health  and  safety.  However,  while  some 
commenters  indicated  support  for  the 
general  concept  of  staffing  waivers,  Ihey 
expressed  concern  about  individual 
aspects  of  the  specific  waiver 
mechanism  that  was  proposed  under 
alternative  III.  For  example,  they 
indicated  that  the  proposed  6  month 
duration  of  the  waiver  should  be 
changed,  and  suggested  that  the 
availability  of  prompt  physician  or  nurse 
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response  in  an  emergency  should  be 
considered  in  granting  a  waiver. 

We  believe  that  these  conunenters' 
concerns  can  be  addressed  by  adopting 
a  waiver  provision  for  nursing  facilities 
consistent  with  the  one  contained  in 
OBRA  '87.  This  provision  contains  an 
annually-revie«ved  State  waiver 
mechanism  under  which  either  the  24- 
hour  licensed  nursing  requirement  or  the 
daily  RN  requirement  (but  not  both)  can 
be  waived  for  a  given  nursing  facility.  In 
deciding  whether  to  grant  (or  renew)  a 
waiver,  the  State  must  consider  such 
factors  as  a  facility's  efforts  to  recruit 
appropriate  personnel,  the  health  and 
safety  of  the  facility's  residents,  and  the 
immediate  availability  of  physician  or 
RN  response  to  a  telephone  request  by 
the  facility.  Therefore,  we  are 
responding  to  commenters  on  the  nurse 
staffing  provision  by  essentially 
adopting  alternative  III,  with  a 
modification  of  that  alternative's  waiver 
mechanism.  This  means  that  we  will: 

•  Retain  the  existing  nurse  staffing 
requirements  for  SNFs,  and  apply  them 
to  ICFs  as  well  lliese  requirements 
include  provisions  for  an  RN  on  the  day 
shift  7  days  a  week,  and  an  RN  or  LPN 
as  charge  nurse  on  each  tour  of  duty. 

•  Retain  the  existing  waiver 
mechanism  for  SNFs  under  Medicare 
(i.e.,  under  the  conditions  described  in 
regulations  at  42  CFR  405.1911,  tiie  daily 
RN  requirement  can  be  waived  to  the 
extent  that  it  would  require  an  EIN  in  the 
SNF  for  more  than  40  hours  per  week). 
Until  October  1, 1990,  this  waiver 
mechanism  will  also  apply  to  Medicaid 
SNFs. 

•  Adopt  a  waiver  mechanism  for 
ICFs,  under  which  either  the  24-hour 
licensed  nursing  requirement  or  the 
daily  RN  requirement  (but  not  both)  can 
be  waived  for  a  given  facility.  In 
deciding  whether  to  grant  (or  renew)  a 
waiver,  the  State  would  consider  such 
factors  as  a  facility's  efforts  to  recruit 
appropriate  personnel,  the  health  and 
safety  of  its  residents,  and  the 
immediate  availability  of  physician  or 
RN  response  to  the  facility's  telephone 
requests.  When  the  OBRA  '87  provisions 
take  effect  on  October  1, 1990,  this 
waiver  mechanism  will  apply  to  all 
Medicaid  nursing  facilities,  including 
those  facilities  that  previously 
participated  in  the  program  as  ICFs  or 
as  Medicaid  SNFs. 

In  addition,  we  are  incorporating  in 
the  opening  statement  the  OBRA  '87 
requirement  that  a  facility  have 
sufficient  nursing  staff  to  provide 
nursing  services  "to  attain  or  maintain 
the  highest  practicable  physical,  mental 
and  psychosocial  well-being  of  each 
resident."  « 


We  have  also  considered  comments 
which  indicated  that  States  would  have 
difficulty  obtaining  additional  funding 
under  Medicaid  necessary  to  pay  the 
cost  of  additional  nurse  staffing  in 
intermediate  care  facilities,  and 
comments  that  musing  facilities  would 
have  difficulty  in  recruiting  nurses  on 
short  notice.  Accordingly,  we  have 
elected  to  make  the  new  requirements 
effective  on  October  1, 1990.  Until  tiiat 
date,  current  SNF  and  ICF  nurse  staffing 
requirements  will  remain  in  effect.  (We 
are  relocating  the  SNF  requirements  in 
S  405.1124  to  new  1 483.2a  and  the  ICF 
requirements  in  IS  442.302  and  442.339 
to  new  9  483.29.)  On  October  1, 1990,  the 
full  range  of  OBRA  '87  requirements  will 
take  effect.  After  that  date,  24-hour 
nursing  will  be  required  in  all  facilities. 
OBRA  '87  will  simultaneously  create  a 
change  in  the  status  of  facilities  with 
respect  to  nurse  staffing  waivers,  with 
Medicare  SNFs  subject  to  one  set  of 
requirements  and  Medicaid  NFs 
(regardless  of  whether  they  have  been 
ICFs  or  SNFs)  subject  to  another  set  of 
requirements. 

Regarding  the  concern  for  availability 
of  adequate  funding  tp  finance 
implementation  of  th^  upgraded  staffing 
requirements,  we  note  that  section 
1902(a)(13)  of  the  Act  currentiy  requires 
State  Medicaid  agencies  to  use  payment 
rales  that  are  "•  '  *  reasonable  and 
adequate  to  meet  the  costs  which  must 
be  incurred  by  efficiently  and 
economically  operated  facilities  in  order 
to  provide  care  and  services  in 
conformity  with  applicable  State  and 
Federal  laws,  regulations,  and  quality 
and  safety  standards  *  *  *"  We  believe 
that  this  provision  requires  that  States 
reasonably  refiect  the  cost  of  the 
mandated  staffing  upgrades  in  their  ICF 
payment  rates  when  they  become 
effective.  Congress  has  reinforced  this 
requirement  in  section  4211(b)  of  OBRA 
'87  by  adding  a  provision  specifically 
directed  at  payment  for  nursing  facility 
services,  effective  for  fiscal  years 
beginning  on  or  after  October  1, 1990. 
Under  this  provision,  a  State  must 
submit  for  the  Secretary's  approval  a 
State  plan  amendment  for  each  fiscal 
year,  specifically  establishing  the 
appropriateness  of  its  payment  rates  for 
nursing  facility  services. 

Comment-  Most  commenters 
expressed  support  for  requiring  24-hour 
nursing  coverage  by  RNs;  others 
recommended  24-hour  coverage  by 
licensed  personnel.  Commenters 
indicated  that  since  the  implementation 
of  diagnosis  related  group  (DRG) 
payments  in  hospitals,  nursing  home 
residents  fend  to  be  discharged  &t)m 
hospitals  sooner,  and  require  a  higher 
level  of  care.  Under  these 


circtunstances.  they  argue,  merely 
requiring  24-hour  coverage  by  LPNs  and 
unspecified  "other"  personnel,  as 
proposed  in  our  three  nurse  staffing 
alternatives,  is  inadequate.  Other 
commenters  suggested  that  the 
requirement  be  clarified  by  requiring  24- 
hour  coverage  by  nurses  and  other 
nursing  personnel. 

Response:  While  we  recognize  that 
the  intensity  of  nursing  home  residents' 
care  needs  have  generally  increased  in 
recent  years,  we  believe  that  requiring 
24-hour  RN  coverage  may  not  be 
feasible  in  view  of  the  existing  nurse 
shortage.  However,  we  note  that 
Congress  in  section  4211  of  OBRA  '87, 
has  attempted  to  address  this  concern 
by  requiring  24-hour  coverage  by 
Hcensed  personnel  in  long-term  care 
facilities.  We  beheve  tiiat  the  OBRA 
provision  represents  an  acceptable 
balance  between  the  commenters' 
requests  for  upgraded  nursing  staff 
requirements  and  the  current 
availability  of  nursing  personnel  and, 
therefore,  we  are  incorprating  it  in  these 
final  regulations  in  i  483.30(a). 

Comment  Three  commenters  noted 
that  actual,  hands-on  care  is  furnished 
primarily  by  nurse  aides  rather  than  by 
RNs  or  LPNs.  One  suggested  that  the 
regulations  specify  aide-patient  ratios 
rather  than  nurse-patient  ratios. 

Response:  As  noted  above,  we  are 
amending  the  regulations  to  clarify  that 
the  requirement  in  S  483.30(a)  for 
sufficient  staff  refers  to  licensed  nurses 
and  other  nursing  personnel,  which 
includes  nurse  aides.  We  prefer  not  to 
rely  on  nurse-resident  ratios  because  the 
number  and  skills  of  nursing  staff 
depend  on  the  severity  of  the  residents' 
condition.  The  severity  or  case-mix  of 
the  resident  population  is  a  much  better 
determinant  of  sufficiency  of  nursing 
staff. 

Comment  Eighteen  commenters 
indicated  that  we  should  require  in 
paragraph  (a),  Director  of  nursing 
services,  that  an  RN  serve  as  the 
director  of  nursing  (DON)  in  ICFs  as 
well  as  SNFs.  Another  conunenter 
suggested  that  the  regulations  require  a 
DON  in  the  ICF  seven  days  a  week.  One 
commenter  expressed  support  for 
allowing  an  LPN  to  serve  as  the  DON  in 
an  ICF 

Response:  In  response  to  the 
comments,  we  are  restructuring  5  483.30, 
and  in  new  paragraph  (b),  we  require 
that  facilities  designate  an  RN  to  serve 
as  the  DON  in  NFs  and  have  a  full  time 
DON.  We  expect  tiiat  tiie  DON  would 
act  as  a  manager  of  the  nursing  staff; 
and  envision  that  in  all  instances  the 
DON  can  also  serve  as  the  RN  on  the 
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day  shift  at  least  5  of  the  7  days  per 
week. 

CommenL  In  proposed  1 483.30(b). 
which  allows  a  DON  to  serve  as  charge 
nurse  in  small  facilities,  one  conunenter 
supported  this  provision  as  proposed. 
Others  suggested  that  it  be  modified  to 
incorporate  a  waiver  mechanism,  or  to 
reflect  such  factors  as  the  level  of  care 
that  residents  require  or  the  facility's 
past  compliance  with  the  quality  of  care 
and  quality  of  life  requirements.  Still 
others  opposed  allowing  the  DON  to 
function  as  a  charge  nurse  at  all. 

Response:  We  are  retaining  this 
requirement  as  proposed,  redesignated 
as  S  483.30(b)(3)  in  this  flnal  rule, 
because  we  beUeve  that  the  necessity 
for  facilities  to  comply  with  quahty  of 
care  and  sufficency  of  nursing  staff 
requirements  that  are  in  these 
regulations  should  be  enough  to  ensure 
that  this  provision  is  not  used  in 
inappropriate  situations. 

Comment'  Some  commenters  stressed 
that  nurse  staffing  waivers  should  not 
be  granted  unless  a  facility  is  in 
comphance  with  the  requirements  for 
quality  of  life  and  quaUty  of  care,  as 
determined  by  the  previous  survey. 
Another  conunenter  argued  that 
emphasis  should  be  placed  on 
eliminating  the  nurse  shortage,  rather 
than  accommodating  it  by  scaling  back 
facility  standards  through  waivera. 

Response:  We  believe  that  these 
concerns  are  adequately  addressed  by 
the  waiver  mechanism  contained  in 
section  4211  of  OBRA  '87  which,  in  part 
precludes  a  State  from  granting  a  nurse 
stafflng  waiver  unless  it  determines  that 
the  nursing  facility  has  made  diligent 
efforts  to  recruit  appropriate  personnel 
and  that  the  waiver  will  not  endanger 
the  health  or  safety  of  individuals 
staying  in  the  facility.  Therefore,  we  are 
including  the  OBRA  '87  provision  on 
nurse  staffing  waivers. 

Paragraph  (d):  Self-Administration  of 
Drugs 

The  proposed  rule,  at  S  483.30(d), 
would  allow  residents  to  self-administer 
drugs  without  a  physician's 
authorization  as  long  as  they  could 
securely  store  these  drugs  and  maintain 
a  record  of  administration. 

Comment-  The  majority  of  those  who 
commented  on  this  provision  opposed  it. 
maintaining  that  the  vast  majority  of 
residents  in  nursing  homes  were  not 
mentally  or  physically  capable  of  drug 
self-administration.  "They  also 
maintained  that  this  practice  would  be 
dangerous  because  residents  would  be 
too  free  to  take  each  others'  drugs  and 
the  staff  would  have  more  opportunity 
to  pilfer  drugs  from  residents.  Other 
commentera  were  concerned  because 


the  proposed  regulation  would  require  a 
physician  to  document  why  each 
resident  could  not  self-adininister  drugs. 
Assuming  that  most  residents  are 
incapable  of  this  task,  the 
documentation  by  physicians  would 
result  in  a  large  paperwork  burden.  Of 
the  commenters  that  supported  the 
concept  many  said  that  safeguards  must 
be  in  place,  such  as  physician 
authorizations,  nurse  supervision  and 
facility  oversight  of  storage  and 
recordkeeping. 

Response:  The  commenters  point  out 
some  very  special  problems  with 
allowing  residents  to  self-medicate,  but 
we  remain  committed  to  the  principle  of 
allowing  residents  as  much 
indei>endence  and  self-control  as 
possible. 

As  a  consequence,  we  have  revised 
proposed  1 483.30(e)  to  preserve  the 
right  of  residents  to  self-administer 
drugs.  This  right  may  only  be  withdrawn 
by  the  facility's  interdisciplinary  team, 
and  may  only  be  withdrawn  on  a  case 
by  case  basis  when  self-administration 
is  considered  unsafe  for  the  particular 
resident  or  other  residents. 

If  a  drug  self-administering  resident 
makes  an  error  in  drug  administration, 
the  facility  should  reassess  that 
resident's  capabihty.  We  will  instruct 
our  State  agency  surveyors  who  detect 
such  errora  that  this  should  not  count 
against  the  facihty  as  a  medication 
error,  but  calls  into  question  the 
judgment  made  by  the  faciUty  in 
allowing  self-adniinistration  for  that 
resident 

As  noted  above,  we  have  placed 
f  483.30(e)  under  the  revised  Resident 
rights  requirement  §  483.10(o),  Self 
administration  of  drugs. 

Summary  of  Changes  to  §  483^ 

The  major  changes  to  |  483 JO  are  as 
follows: 

•  We  are  adding  and  reorganizing 
material  to  improve  clarity; 

•  In  paragraph  (a).  Sufficient  staff 
(redesignated  from  proposed  (c)),  we 
adopt  the  proposed  requirement  that  a 
facility  provide  services  by  a  sufficient 
number  of  licensed  nurses  and  other 
personnel  on  a  24-hour  basis.  We  also 
require  in  paragraph  (b)  that  except 
when  waived  under  paragraph  (c).  a 
facility  must  designate  a  licensed  nurse 
to  serve  as  charge  nuree; 

•  In  new  paragraph  (b).  Registered 
nurse,  we  provide  that  unless  waived 
under  paragraph  (c)  or  (d).  a  faciUty 
must  use  the  services  of  a  registered 
nurse  at  least  8  houra  a  day,  7  days  a 
week.  Except  when  waived  under 
paragraph  (c)  or  (d),  a  facility  must 
designate  a  registered  nurse  to  serve  as 
director  of  nureing  on  a  full  time  basis; 


and  the  director  of  nuraing  may  serve  as 
charge  nuree  only  when  the  facility  has 
an  average  occupancy  of  60  or  fewer 
residents; 

•  In  new  paragraph  (c),  Nureing 
facilities:  Waiver  of  requirement  to 
provide  Ucensed  nurees  on  a  24-hour 
basis,  we  provide  for  waiver  of  the 
requirement  that  a  faciUty  provide  a 
registered  nurse  for  at  least  8  houre  a 
day,  7  days  a  week,  or  Ucensed  nurees 
on  a  24-hour  basis: 

•  In  new  paragraph  (d),  SNFs:  Waiver 
of  the  requirement  to  provide  services  of 
a  registered  nurse  for  more  than  40 
houre  a  week,  we  provide  for  waiver  of 
the  requirement  to  provide  services  of  a 
registered  nurse  for  more  than  40  houre 
a  week; 

•  The  proposed  paragraph  (d).  Drug 
administration,  has  been  placed  at 

i  483.10(o),  Self-administration  of  drugs. 
We  are  providing  that  a  facility  most 
permit  residents  to  Self-administer  a 
drug  when  the  faciUty  determines,  in 
accordance  with  the  comprehensive 
assessment  that  a  resident  is  a  good 
candidate,  when  the  resident 
demonstrates  that  he  or  she  can 
securely  store,  safely  administer  and 
accurately  record  the  administration  of 
drugs,  and  the  faciUty  reassesses  the 
resident's  abiUty  to  self-administer 
drugs  at  least  every  3  months. 

•  Also  at  1 483.e0(a)(2),  we  provide 
that  the  facility  may  permit  imlicensed 
personnel  to  administer  drugs  if  State 
law  permits,  but  only  under  the  general 
supervision  of  a  licensed  nurse. 

§  483.35    Dietary  Services  Requirement 

In  1 483.35.  we  proposed  that  a  facility 
must  provide  each  resident  with  a 
nourishing,  palatable,  well-balanced 
diet  including  modified  and  specially 
prescribed  diets. 

Paragraph  (a):  Staff  QuaUfications 

Comment-  Comments  on  staff 
quaUHcations  are  summarized  below. 
Commenters — 

•  Objected  to  the  absence  of 
quaUfications  for  the  individual 
responsible  for  food  management  or 
nutrition,  and  suggested  that  we  specify 
quaUfications  for  dietitians  and  dietary 
supervison. 

•  Urged  us  to  maintain  existing 
regulatory  requirements  at  8  405.1125(a) 
applicable  to  a  skilled  nuraing  faciUty. 
Tliese  requirements  are  that  the  facility 
maintain  a  full-time  qualified  dietetic 
service  supervisor,  who,  if  not  a 
registered  dietitian,  functions  with 
frequent  regularly  scheduled 
consultation  from  a  pereon  so  qualified; 

•  Requested  that  we  define  dietitian 
and  dietary  service  supervisor  under  the 
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proposed  staffing  qualiHcations 
provision  at  t  483.75(k); 

•  Stated  the  belief  tiiat  only  a 
qualified  dietitian  can  ensure  an 
adequate  diet  for  residents  in  these 
facilities; 

•  Asserted  that,  with  shorter  average 
hospital  stays  under  the  prospective 
pajnnent  system,  residents  entering 
nuraing  homes  require  greater  care  and 
have  more  complicated  dietary  needs; 

•  Suggested  adding  a  requirement 
that  the  facility  employ  sufficient 
support  personnel  competent  to  carry 
out  the  functions  of  the  dietetic  service 
and  require  that  food  service  pereonnri 
be  on  duty  daily  over  a  period  of  12  or 
more  houra.  as  specified  in  existing 

§  405.1125(a). 

Response:  The  Medicare  Catastrophic 
Coverage  Act  of  1988.  Pub.  L  100-36a 
which  clarifies  the  intent  of  sections 
4201  and  4211  of  OBRA  '87.  stated  that 
the  Secretary  must  ensure  that  the 
requirements  for  dietary  services  be  at 
least  as  stringent  as  those  in  effect  prior 
to  OBRA  '87.  (Conference  Report  on  the 
Medicare  Catastrophic  Coverage  Act  of 
198a  RR.  Rep.  100-^1. 100th  Congress. 
2nd  SesSM  page  269.)  As  a  result  of  this, 
and  the  si^iificant  adverse  response  to 
the  dietary  staffmg  proposal,  we  are 
providing  in  paragraph  (a)  that  the 
faciUty  must  employ  a  qualified  dietitian 
on  a  full-time,  part-time,  or  consultant 
basis.  We  are  eliminating  professional 
quaUfications  and  credential 
requirements  from  the  administration 
requirement  S  483.75(k).  and  instead,  at 
S  483.35(a).  we  are  providing  that  a 
quaUfied  dietitian  is  one  who  is  eUgible 
for  registration  by  the  Commission  on 
Dietetic  Registration  of  the  American 
Dietitic  Association,  or  who  is  qualified 
on  the  basis  of  education,  training,  or 
experience  in  identification  of  dietary 
needs,  planning  and  implementation  of 
dietary  programs. 

We  agree  with  the  commentera  that 
the  sufficient  staff  requirement  should 
be  restored,  and  we  are  adding  this  as  a 
new  paragraph  (b).  Sufficient  staff.  We 
did  not,  however,  restore  the 
requirement  for  personnel  to  be  on  duty 
12  houra  per  day.  We  beUeve  this  is 
basicaUy  a  process  requirement  that  can 
inhibit  the  facility's  abiUty  to  innovate 
and  manage. 

The  14  hour  time  span  between  meals 
requirement  in  proposed  i  483.35(d), 
Frequency  of  meals  (redesignated  as 
paragraph  (f)  in  this  final  rule),  should 
be  sufficient  to  guarantee  that  residents 
do  not  go  hungry  for  long  periods  of 
time. 

Paragraphs  (b):  Menus  and  nutritional 
adequacy;  and  (c):  Therapeutic  diets 

Comment-  In  summary,  commenters — 


•  Objected  to  the  requirement  that 
menus  must  meet  the  nutritional  needs 
of  residents,  be  prepared  in  advance 
and  be  followed; 

•  Suggested  retention  of  the  language 
at  existing  S  405.1125(b),  which  specifies 
that  menus  are  planned  and  foUowed  in 
accordance  with  the  recommended 
dietary  allowances  (i.e.,  the  Four  Basic 
Pood  Groups)  of  the  Food  and  Nutrition 
Board  of  the  National  Research  Council. 
National  Academy  of  Sciences.  They 
maintained  that  there  must  be  a 
nationaUy  recognized  standard  to  foUow 
in  order  to  maintain  cost  effectiveness 
and  ensure  nutritional  adequacsr; 

•  Suggested  maintaining  menus  (with 
correction  of  any  change]  on  file  for  30- 
60  days  for  the  purpose  of  resolving  food 
complaints  both  for  individuals,  families 
and  resident  groups,  as  they  provide  a 
source  of  useful  documentation  when 
comparing  what  residents  say  was 
served  with  what  the  menu  stated.  A 
few  suggested  that  the  menus  be  posted 
in  a  conspicuous  place  so  the  residents 
as  weU  as  visitora  could  see  what  is 
served;  and 

•  Commentera  suggested  that  in 
addition  to  being  prescribed  by  a 
physician,  therapeutic  diets  should  be 
planned  with  supervision  or 
consultation  from  the  dietitian;  also,  the 
facility  should  have  readily  available  a 
current  therapeutic  diet  manual 
approved  by  the  dietitian. 

Response:  In  response  to  comments. 
we  are  expanding  proposed 
S  483.35(b)(1)  to  provide  that  menus 
must  meet  the  nutritional  needs  of 
residents  "in  accordance  with  the 
recommended  dietary  aUowances  of  the 
Food  and  Nutrition  Board  of  the 
National  Research  Council,  National 
Academy  of  Sciences."  Since  we  are 
relying  on  the  faciUty  to  furnish  an 
adequate  diet  for  each  resident  we 
believe  that  this  is  an  important  national 
standard  upon  which  the  faciUty  must 
rely.  This  requirement  has  been 
redesignated  as  S  483.35(c)(1). 

We  consider  requirements  to  maintain 
a  record  of  menus  for  a  period  of  30-60 
days  or  to  post  meals  in  advance  as 
overly  burdensome  on  facilities.  If  the 
facility  wishes  to  do  either,  we  believe 
that  it  should  be  voluntary  and  not  as 
the  result  of  a  regulation.  Perhaps  a 
resident  group,  if  one  exists,  could  work 
with  the  facility  to  bring  about  this 
objective  if  it  were  mutually  agreeable. 

Our  objective  is  to  focus  on  the 
outcome  of  a  physician-prescribed 
therapeutic  diet  and  in  doing  so,  avoid 
specificity  in  how  the  faciUty  achieves 
the  outcome.  We  do  not  want  to 
prescribe  what  resources  must  be  used 
in  order  to  accompUsh  the  physician's 
diet  order,  but  rather  look  to  tiie  facility 


to  use  whatever  appropriate  resources  it 
deems  necessary  to  implement  the 
therapeutic  diet  prescribed  by  the 
physician.  Therefore,  we  are  not  making 
the  suggested  changes. 

Paragraphs  (d);  Frequency  of  meals;  and 
(e):  Assistive  devices 

Comment:  In  summary,  commenters — 

•  Were  concerned  that  the  proposed 
14  to  16  hour  time  span  between  the 
evening  meal  and  breakfast  the 
foUowing  day  is  too  long  a  period.  The 
alternatives  suggested  by  commentera 
ranged  from  a  minimum  of  12  houra  up 
to  a  maximum  of  15  houre; 

•  Suggested  that  we  define  "snack"  to 
ensure  that  it  is  nutritionaUy  adequate 
to  aUow  an  additional  2  houra  between 
the  evening  meal  and  breakfast 

•  Objected  to  our  requirement  that 
snacks  require  the  physician's 
permission; 

•  Suggested  that  the  nuraing 
department  rather  than  the  dietary 
department  should  have  primary 
responsibiUty  for  providing  special 
eating  equipment  and  utensils,  and 
assisting  residents; 

•  Suggested  that  we  include 
requirements  that  the  staff  be  trained  to 
assist  residents  in  using  special  eating 
equipment 

Response:  In  the  frequency  of  meals 
provision,  redesignated  as  i  483.35(f)  in 
this  final  rule,  we  are  retaining  the 
proposed  time  span  of  14  houra  between 
the  evening  meal  and  the  subsequent 
morning  meal  since  the  commentera' 
suggestions  for  changing  this  provision 
did  not  provide  a  consensus.  In  response 
to  commentera'  concerns,  whenever  a 
nourishing  snack  is  served  at  bed  time, 
we  are  allowing  up  to  16  houra  between 
a  substantial  evening  meal  and 
breakfast  the  foUowing  day  if  agreed  to 
by  the  resident  group. 

The  comments  convince  us  that 
unless  it  is  medically  contraindicated, 
residents  should  be  able  to  have  snacks 
without  a  physician's  order  whenever 
they  choose,  and  we  are  deleting  the 
reference  to  the  physician's  permission. 
In  revised  i  4d3.3S(f)(3),  we  are  requiring 
that  the  facility  "offer"  snacks  instead  of 
"serve"  snacks  because  this  is  more  in 
keeping  with  our  intent  to  provide  a 
homeUke  atmosphere,  which  respects 
residents'  discretion  to  accept  or  decline 
such  foods. 

TTie  assistive  devices  requirement 
redesignated  as  i  463.35(g)  in  this  final 
rule,  does  not  specify  the  facility  staff 
required  to  assist  residents.  We  do  not 
believe  it  is  necessary  to  include  such 
detail  in  regulation  as  long  as  the 
devices  are  provided.  As  noted  under 
§  483.25(a),  Activities  of  Daily  Living. 
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bated  oh  the  comprehensive  assessment 
of  the  resident,  the  facility  must  ensure 
that  a  resident  is  given  the  appropriate 
treatment  and  "services"  to  maintain  or 
improve  his  or  her  ability  to  eat. 

Paragraph  (f):  Sanitary  conditions 

Comment-  Conunenters  recommended 
reinstating  the  requirements  of  existing 
S  405.1125(f).  that  dietary  service 
personnel  are  free  from  communicable 
diseases  and  practice  hygienic  food 
handling  techniques.  When  food  service 
employees  are  assigned  duties  outside 
the  dietary  service,  these  duties  must 
not  interfere  with  the  sanitation,  safety 
or  time  required  for  dietary  work 
assignments. 

Response:  In  an  effort  to  eliminate 
prescriptive  requirements,  we  chose  to 
eliminate  the  language  suggested  by 
conunenters  concerning  food  service 
employees  when  they  are  assigned 
duties  outside  the  dietary  service. 
However,  we  are  retaining  the  language 
in  proposed  i  483.35(f),  redesignated  as 
paragraph  (h),  regarding  sanitary 
conditions  as  they  relate  to  food.  We  are 
also  including  a  provision  at  revised 
S  483.65(b)(2).  Infection  control 
(redesignated  from  proposed 
S  483.75(e)(4).  Administration),  which 
prohibits  employees  with  a 
communicable  disease  or  infected  skin 
lesions  from  direct  contact  with 
residents'  food,  if  direct  contact  will 
transmit  the  disease. 

Summary  of  Changes  to  §  483.35 

In  summary,  we  are  making  the 
following  changes  from  the  proposed 
rule: 

•  We  are  revising  staffing  in 
paragraph  (a)  to  provide  that  a  facility 
must  employ  a  qualified  dietitian  either 
full-time,  part-time,  or  on  a  consultant 
basis.  A  qualifled  dietitian  is  deflned  as 
one  who  is  eligible  for  registration  by 
the  Commission  on  Dietetic  Registration 
of  the  American  Dietetic  Association,  or 
who  is  qualified  on  the  basis  of 
education,  training,  or  experience  in 
identification  of  dietary  needs,  planning 
and  implementation  of  dietary  programs. 

•  We  are  establishing  a  new 
paragraph  (b).  Sufficient  sta^,  that 
requires  a  facility  to  employ  sufficient 
support  personnel  competent  to  carry 
out  the  hinctions  of  the  dietary  service. 

•  In  proposed  paragraph  (b).  Menus 
and  nutritional  adequacy,  redesignated 
as  (c),  we  retain  the  existing 
requirement  that  menus  be  in 
accordance  with  the  recommended 
dietary  allowances  of  the  Food  and 
Nutrition  Board  of  the  National 
Research  Council.  National  Academy  of 
Sciences. 


•  We  are  establishing  a  new 
requirement  on  food  preparation  and 
service  as  paragraph  (d).  The  content  of 
this  provision  was  originally  proposed 
to  be  under  the  quality  of  life 
requirement  as  8  483.15(d). 

•  In  proposed  paragraph  (d). 
Frequency  of  meals,  redesignated  as  (f). 
we  have  modified  the  16-hour  period 
between  evening  meal  and  breakfast  the 
following  day  when  a  nourishing  snack 
is  provided,  and  replaced  it  with  the 
option  for  a  resident  group  to  make 
judgments  concerning  the  meal  span  and 
what  constitutes  a  nourishing  snack. 

•  We  are  eliminating  proposed 

i  483.35(f)(4)  since  we  want  to  reduce 
paperworic  burden  and  adherence  to 
State  and  local  laws  is  adequately 
addressed  at  S  483.75(b),  Compliance 
with  Federal,  State,  or  local  laws. 

Section  483.40    Physician  Services 
Requirement 

We  proposed  that  a  physician  must 
personally  approve  a  reconunendation 
that  an  individual  be  admitted  to  a 
facility,  and  that  each  resident  must 
remain  under  the  care  of  a  physician, 
and  if  possible,  designate  a  personal 
physician. 

Comment-  In  summary,  conunenters — 

•  Suggested  that  we  clearly  state  in 
the  opening  statement  that  it  is  always  a 
resident's  right  to  designate  a  personal 
physician: 

•  Suggested  that  the  opening 
statement  include  a  requirement  that  the 
physician  be  granted  access  to  any 
fadlity  within  the  State  in  which  the 
physician  is  licensed; 

•  Indicated  that  it  is  unfair  to  hold  the 
facility  responsible  for  compliance  with 
requirements  involving  activities  that 
must  be  performed  by  the  physician, 
over  whom  the  facility  has  little  control; 

•  Suggested  that  the  facility  be 
required  to  notify  the  Federal  or  State 
agency  with  jurisdiction  over  the 
physician's  licensing  when  a  physician 
repeatedly  fails  to  meet  the  provisions 
of  this  requirement: 

•  Suggested  that  the  regulations 
require  the  facility  to  express  to  the 
physician  any  concerns  it  has  about 
orders  that  it  considers  questionable, 
since  the  facility  can  be  held 
accountable  for  the  consequences  of 
following  the  physician's  orders. 

Response:  We  agree  that  the  resident 
always  has  the  right  to  designate  a 
personal  physician.  This  right  is  implicit 
in  the  resident  rights  requirement  at 
1 483.10(d),  which  provides  that  the 
resident  has  the  right  to  choose  a 
personal  physician.  In  (  483.40,  the 
phrase,  "and  if  possible,  designate  a 
personal  physician"  in  the  opening 
statement  is  not  intended  to  be  a 


requirement  (i.e..  the  resident  is  not 
required  to  designate  a  personal 
physician)  but  simply  to  permit 
designation  of  one  if  he  or  she  chooses 
to  do  so.  Therefore,  we  are  deleting  the 
words  "and.  if  possible,  designate  a 
personal  physician"  from  the  opening 
statement,  since  it  is  more  appropriately 
placed  in  interpretive  guidelines  than  in 
regulations. 

As  amended  by  OBRA  '87,  section 
1819(c)(3)(A)  of  the  Act  (for  Medicare 
SNFs)  and  section  1919(c)(3)(A)  of  the 
Act  (for  Medicaid  nursing  facilities) 
require  that  all  participating  facilities 
grant  the  resident's  individual  physician 
immediate  access  to  the  resident.  We 
believe  that  this  provision  addresses  the 
commenter's  concern,  and  we  are 
incorporating  it  in  the  final  regulations 
in  the  new  resident  rights  requirement, 
S  483.10(k). 

Regarding  the  issue  of  facility 
responsibiUty  for  requirements  that 
involve  performance  by  a  physician,  the 
nature  of  the  survey  and  certification 
process  is  such  that  our  enforcement 
mechanism  is  primarily  through  the 
facility  itself  rather  than  through  the 
individual  practitioners  that  serve  the 
facility's  residents.  When  a  physician 
gives  orders  that  the  facility  considers 
questionable,  the  facility's  responsibility 
is  to  ensure  that  these  concerns  are,  in 
fact  raised  with  the  physician.  We 
believe  that  the  individual  staff 
members'  business  and  professional 
codes  already  require  them  to  question 
any  orders  which  they  believe  to  be 
inappropriate.  OBRA  '87  reinforces  this 
responsibility,  by  adding  new  sections 
1819(d)(4)(A)  (for  Medicare)  and 
1919(d)(4)(A)  (for  Medicaid)  to  the  Act 
These  sections  require  the  facility  to 
comply  not  only  with  applicable 
Federal,  State  and  local  requirements, 
but  also  with  "accepted  professional 
standards  and  principles  which  apply  to 
professionals  providing  services  in  such 
a  facility."  We  are  modifying  the 
appUcable  portions  of  the 
Administration  requirement,  S  483.75  (b) 
and  (c).  to  reflect  this.  We  will  look  to    ■ 
the  written  statements  and  codifications 
of  recognized  professional  organizations 
when  it  is  necessary  to  establish  that  a 
particular  professional  standard  or 
principle  is.  in  fact,  "accepted." 

Paragraphs  (a):  Physician  supervision 
and  (b):  Physician  visits 

Comment-  Conunenters — 
•  Argued  that  a  facility  resident 
should  not  be  required  to  be  under  the 
care  of  a  physician  if  he  or  she  chooses 
to  be  under  the  care  of  a  nonphysician 
health  care  professional  in  lieu  of 
physician  care; 
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•  Expressed  support  for  physician 
review  of  the  resident's  total  program  of 
care,  but  noted  that  it  is  impractical  to 
require  the  physician  to  review  the  total 
program  of  care  at  each  visit,  since  a 
resident's  condition  may  sometimes 
require  visits  in  addition  to  those 
normally  required.  They  suggested  that 
we  require  review  of  the  total  plan  of 
care  only  during  those  visits  required 
under  the  physician  visit  schedule  in 
paragraph  (c); 

•  Suggestcid  that  we  require  the 
physician  to  date,  as  well  as  sign 
progress  notes  and  orders  at  each  visit; 

•  Stated  that  unless  we  explicitly 
require  the  physician  to  have  face-to- 
face  contact  with  the  resident  when  he 
or  she  reviews  the  program  of  care,  the 
physician  might  merely  stop  by  the 
facility  to  review  the  resident's  records 
without  actually  seeing  the  resident. 

Response:  Under  the  provisions  of 
section  1861(j)(4)(A)  of  the  Act,  every 
resident  must  be  provided  care  under 
the  supervision  of  a  physician.  We 
believe  this  indicates  a  Congressional 
intent  that  there  be  physician 
involvement  in  the  care  of  all  residents 
in  the  facility. 

Based  on  the  comments,  we  are 
revising  paragraph  (b)  to  require  that  the 
physician  review  the  total  plan  of  care 
at  each  visit  required  in  f  483.40(c),  and 
to  require  that  the  physician  sign  and 
date  progress  notes  at  each  visit  Since 
proposed  paragraph  (c)  specifies  that 
the  resident  "must  be  seen"  by  a 
physician  at  prescribed  time  intervals. 
we  do  not  believe  other  changes  are 
needed. 

Paragraphs  (c):  Frequency  of  Physician 
Visits,  and  (d):  Availability  of  Physicians 
for  Emergency  Care 

Comment:  In  summary,  conunenters — 

•  Suggested  eliminating  the 
requirement  to  record  the  prescribed 
frequency  of  physician  visits  in  the 
resident's  comprehensive  care  plan, 
since  it  is  already  specified  in  the 
regulations; 

•  Argued  for  flexibility  in  time 
periods  between  visits  by  using  terms 
such  as  "monthly"  and  "every  two 
months"  or,  alternatively,  allowing  a 
variance  of  several  days; 

/•  Opposed  the  ICF  physician  visit 
schedule  proposed  in  S  483.40(c)(2).  One 
commenter  supported  it  while  forty-four 
felt  that  6  to  12  months  between  visits  is 
too  infrequent,  particularly  for  unstable 
residents; 

•  Noted  that  the  proposed  visit 
schedule  does  not  coincide  with  the 
physician  recertification  schedule; 

•  Argued  that  physician  visits  should 
be  based  on  an  actual  patient  need, 
request,  or  significant  change  in 


condition  rather  than  on  compliance 
with  a  prescribed  set  of  time  intervals  or 
the  licensure  of  the  facility  (SNF  versus 
ICF)  in  which  the  resident  is  located; 

*  Suggested  that  we  require  a  medical 
evaluation  and  physical  examination 
within  48  hours  of  admission,  as  well  as 
a  physician  visit  at  the  time  of 
admission;  and 

•  Expressed  support  for  the  provision 
on  availability  of  physicians  for 
emergency  care,  but  suggested  that  we 
define  what  is  meant  by  "availability," 
and  require  the  faciUty  to  contact  an 
absent  physician's  designated  referral 
physician  before  assuming  the 
responsibility  of  assigning  a  physician. 

Response:  After  evaluating  comments 
and  taking  into  account  changes  made 
by  OBRA  '87,  we  are  revising  paragraph 
(c).  As  conunenters  suggest,  we  are 
eliminating  the  proposed  requirement  at 
§  483.40(c)  to  record  physician  visit 
requirements  in  the  plan  of  care.  We  are 
also  revising  paragraph  (c)(3)  to  provide 
that  "a  physician  visit  is  considered 
timely  if  it  occiuv  not  later  than  10  days 
after  the  date  the  visit  was  otherwise 
required"  to  provide  an  element  of 
flexibihty. 

With  respect  to  the  comment 
concerning  consistency  of  the  visit 
schedules  with  the  physician 
recertification  requirements  of  section 
1903(g)(6)  of  the  Act  we  note  that  this 
requirement  has  been  repealed  by 
OBRA  '87.  Section  1919(b)(3)(C)(u)  of  the 
Act  as  added  by  OBRA  '87,  will  require 
a  review  of  the  resident's  assessment  no 
less  frequently  than  every  three  months 
for  nursing  facility  residents.  In  order  to 
accommodate  the  conunenters' 
concerns,  and  to  make  this  requirement 
consistent  with  OBRA  '87  resident 
assessment  provisions,  we  are  requiring, 
in  S  483.40(c)(2),  physician  visits  for  ICF 
residents  at  least  once  every  30  days  for 
the  first  90  days  and  at  least  once  every 
90  days  thereafter,  with  a  ten-day 
variance,  as  specified  in  {  483.40(c)(3). 
However,  we  do  not  agree  that  the 
scheduling  of  the  maximum  time 
between  physician  visits  should  be  done 
in  accordance  with  criteria  such  as 
resident  need,  resident  request  or 
significant  resident  change,  because 
these  concepts  are  subjective  and  not 
definable  for  regulatory  purposes. 
Finally,  we  note  that,  under  the 
provisions  of  OBRA  '87,  the  Medicaid 
SNF-ICF  distinction  will  cease  as  of 
October  1, 1990.  In  the  interim,  we  will 
continue  to  base  the  applicable 
physician  visit  schedule  on  the 
certification  of  the  facility  (SNF  or  ICF) 
in  which  the  resident  is  located. 

We  believe  that  the  comment 
regarding  "availabiUty"  of  physicians 
for  emergency  care  is  valid,  but  would 


be  more  appropriately  incorporated  in 
guidelines.  Therefore,  we  will  include  it 
in  guidelines  when  they  are  issued. 

Paragraph  [ef.  Physician  Delegation  of 
Tasks 

Comment-  In  proposed  {  483.40(e),  we 
would  permit  physician  delegation  to 
physician  extenders.  i.e.,  physician 
assistants  and  nurse  practitioners,  of 
tasks  that  the  regulations  do  not 
otherwise  require  to  be  performed  by 
the  physician  personally.  An 
overwhelming  majority  of  conunenters 
expressed  general  support  for  permitting 
the  delegation  of  tasks  to  physician 
extenders;  however,  other  commentert 
expressed  specific  concerns  about  this 
provision.  In  summary,  commenters — 

•  Were  concerned  about  the 
interaction  of  this  provision  with 
proposed  paragraph  (b),  which  requires 
the  physician  personally  to  sign  all 
orders,  and  with  proposed  paragraph  (c). 
which  requires  the  physician  personally 
to  perform  physician  visits  at  the 
prescribed  time  intervals.  The 
regulations  as  proposed  would 
effectively  preclude  these  tasks  from 
being  delegated  to  physician  extenders. 
Supporters  of  delegation 
recommended — 

— ^The  physician  extender  be  allowed  to 
sign  orders,  leaving  to  individual  State 
law  the  issue  of  personal 
countersignature  by  the  physician: 

— ^The  delegation  be  limited  in  scope, 
and  adequately  supervised  by  the 
physician; 

— Permitting  physician  visits  to  be 
delegated  to  physician  extenders, 
arguing  that  studies  have 
demonstrated  that  allowing  physician 
extenders  to  perform  routine  visits 
may  actually  increase  physician 
involvement  since  the  physician 
typically  will  give  considerable  weight 
to  the  physician  extender's 
determination  that  a  personal 
physician  visit  is  warranted  in  a 
particular  instance; 

— Including  clinical  nurse  specialists 
(who  are  now  permitted  by  section 
4218  of  OBRA  '87  to  perform  the 
required  certifications  and 
recertifications  for  Medicaid  nursing 
home  residents)  in  the  physician 
delegation  provision. 

•  Opposed  allowing  any  delegation  of 
tasks  to  physician  extenders 
whatsoever,  claiming  that  it  would 
represent  a  degradation  in  the  quality 
and  amount  of  care  given; 

•  Asked  that  we  revise  proposed 
S  483.40(e](l](iii)  to  clarify  that 
physician  supervision  of  a  physician 
extender  need  not  be  direct  on-site 
supervision:    • 
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•  Interpreted  the  language  in 

(  483.40(e)(2),  regarding  required  tasks 
that  a  physician  must  ''personally^ 
perform,  as  nevertheless  permitting  such 
tasks  to  be  delegated  to  others,  and 
merely  requiring  that  the  physician 
document  the  record  on  those  occasions 
when  he  or  she  actually  does  perform 
the  task  personally;  and 

•  Noted  that  the  requirement  in 
proposed  i  463.75(k)(2)(u)  for  a 
physician  extender  to  have  a  conent 
license  or  certificatiaa  to  practice  in  the 
State  is  too  restrictive,  and  would 
preclude  the  use  of  many  qualified 
individuals. 

Response:  We  beUeve  that,  to  the 
extent  feasible,  the  regulations  should 
be  written  in  a  manner  that  allows  for 
the  effective  utilizatioo  of  physician 
extenders  in  the  nursing  home  setting. 
For  this  reason,  we  are  withdrawing  our 
proposed  requirement  in  1 4BS.<IO(b)  diat 
all  orders  be  signed  by  the  physician 
personally.  This  means  that  under 
(  483.40(eK2).  requirements  concerning 
physician  signature  or  countersignature 
of  orders  are  deteradned  by  indtvidoal 
State  law  and  facility  policy.  We  are 
also  deleting  the  words  "responsitHlity 
for"  from  i  483.40(eK2).  This  is  to  clarify 
that  this  provision  involves  delegating 
the  actual  performance  of  tasks; 
however,  the  ultimate  responsibility  far 
delegated  tasks  remains  with  the 
physician,  as  indicated  in 
i  483.40(eHl)(iii). 

We  also  believe  diat  the  regulationt 
should  be  revised  to  permit  at  least 
some  measure  of  delegation  to  physician 
extenders  of  the  physician  visit  function. 
We  remain  concerned,  however,  that  at 
least  a  minimal  de^ee  of  direct  personal 
contact  between  physician  and  patient 
should  be  maintained,  both  at  the  point 
of  admission  to  the  facility  and 
periodically  during  the  course  of  the 
resident's  stay.  Therefore,  in 
i  483.40(c)(4)  we  require  that  die  x 
physician  perform  the  initial  visit 
personally,  and  in  i  483.40(cK5),  allow 
the  physician  the  option  of  alternating 
with  the  physician  extender  in  making 
subsequent  required  visits. 

Under  i  483.40(eHlMiii)*  ■■  proposed, 
we  require  that  the  physician  extender 
be  under  supervision,  not  under  the 
"direct"  supervision,  of  the  pfa3rsician. 
Hence,  this  provision  permits 
supervision  by  a  physician  who  need 
not  be  on-site.  However,  contrary  to  one 
commenter's  interpretation  of  the 
provision  in  i  483.40(e)(2).  this  provision 
requires  that  when  personal 
performance  of  a  particular  task  by  s 
physician  is  specified  in  the  regulations, 
performance  of  that  task  cannot  be 
delegated  to  anyone  else. 


We  agree  that  the  qualifications 
specified  in  the  proposed 
Administration  requirement  §  483  J5  at 
paragraph  (k),  Staff  qualifications,  go 
beyond  those  required  in  the  existing 
regulatory  definitions  of  physician 
assistants  and  nurse  practitioners  at  42 
CFR  491.2  (to  which  para^aph  (e)  cross- 
refers).  We  are  not  including  proposed 
1 483.75(k)(2](ii)  in  these  final 
regulations,  and  leave  in  place 
paragraph  (e)'s  cross-reference  to  the 
existing  definitions. 

Regarding  the  clinical  nurse  specialist 
authority  conferred  by  section  4218  of 
OBRA  '87,  we  note  that  the  authority 
that  Congress  extended  to  clinical  nurse 
specialists  under  this  provision  is 
specifically  limited  to  the  Medicaid 
program,  and  includes  only  the  required 
certification  and  periodic 
recertifications,  and  the  estaUishment 
and  review  of  the  plan  of  care.  Congress 
chose  not  to  authorize  clinical  nurse 
specialists  to  perform  other  physician 
functions  under  Medicaid,  such  as 
making  required  physician  visits  or 
writing  orders,  or  to  perform  any 
physician  functions  whatsoever  under 
Medicare.  Further,  the  authority  for 
clinical  nurse  specialists  to  perform 
Medicaid  certifications  and 
recertifications  is  itself  time-limited,  and 
applies  only  during  the  period  fit)m  July 
1, 1988,  to  October  1, 199a  We  do  not 
believe  that  the  current  limited  scope  of 
the  clinical  nurse  specialist  provision  in 
OBRA  '87  provides  sufficient  basis  for 
including  clinical  nurse  specialists  in  the 
physician  delegation  provision. 

Summary  of  Revisions  to  §  483.40 

We  are  making  the  following  changes 
to  i  483.40: 

•  In  paragraph  (b),  Physician  visits, 
the  physician  must  write,  sign  and  date 
progress  notes  at  each  visit: 

•  We  are  not  including  in  paragraph 
(c),  Frequency  of  physician  visits,  the 
proposed  requirement  diat  a  focility 
record  in  the  resident's  comprehensive 
care  plan  how  often  a  physician  must 
visit  a  resident; 

•  We  are  revising  the  physician  visit 
schedule  for  ICFs  in  paragraph  (c)  so 
that  a  resident  must  be  seen  by  a 
physician  at  least  once  every  30  days  for 
the  first  90  days  after  admission,  and  at 
least  every  90  days  thereafter.  A 
physician  visit  is  considered  timely  if  it 
occurs  not  later  than  10  days  after  the 
date  the  visit  was  required: 

•  Also  in  paragrapn  (c),  with  certain 
stated  exceptions,  all  requh^  physician 
visits  must  be  made  by  the  physician 
personally.  At  the  physician's  option, 
required  visits  after  die  initial  visit  may 
alternate  between  personal  visits  by  the 
physician  and  visits  by  a  physician 


assistant  or  nurse  practitioner  in 
accordance  with  the  delegation 
provisKMi  in  paragraph  (ej. 

Section  483.45  Specialized 
rehabilitative  services  requirement 

We  proposed  at  \  483.45  that  facilities 
that  provide  rehabilitative  services  must 
either  furnish  them  direcdy  or  arrange  to 
obtain  them  bma  a  provider  of 
rehabilitative  services.  We  included 
requirements  dealing  with  provision  of 
services  and  qualifications. 

Comments:  A  large  number  of 
commenters  asked  that  we  specify  that 
a  facility  must  not  retain  a  resident  at 
the  facility  if  a  need  for  rehabilitative 
services  develops  and  the  facility  will 
not  provide  or  obtain  the  services.  The 
NPRM  had  omly  prohibit<>d  the 
admission  of  residents  in  ihis  situation. 
A  few  commenters  further  suggested 
that  we  require  that  all  long-term  care 
facilities  provide  rehabilitative  services. 

Several  commenters  suggested  that 
we  retain  the  current  requirements  for 
written  administrative  and  patient  care 
policies  and  progress  reports. 

Many  commenters  recommended  that 
we  delete  the  section  in  the  proposed 
regulation  that  refers  to  the 
requirements  for  outpatient  physical 
therapy  providers  since  this  subject  is 
not  pertinent  to  this  regulation.  Others 
conunented  that  the  tide  of  this  section 
is  inappropriate.  One  commenter 
pointed  out  that  the  term  "speech 
pathology"  has  been  replaced  by  the 
term  "speech-language  pathoiogy." 

Response:  bi  revised  S  483.45,  we  are 
clarifying  that  a  facility  must  provide  or 
obtain  rehabilitative  services  to  every 
resident  it  admits.  This  is  required  by 
current  law  (section  I86l(j)(l)).  as  well 
as  by  OBRA  '87  (sections 
18ig(b)(4)(A)(i)  and  1919(b)(4)(A)(i)  of 
the  Act).  We  are  also  describing  the 
services  included  in  this  category 
(physical  therapy,  speech-language 
pathology  and  occupational  therapy) 
and  we  are  specifying  that  they  must  be 
provided  under  the  written  order  of  a 
physician,  by  qualified  individuals. 
Finally,  we  are  deleting  the  references  to 
the  requirements  for  outpatient  physical 
therapy  providers. 

We  are  not  reinstating  requirements 
in  existing  regulations  for  written 
policies  and  progress  reports  because 
we  do  not  believe  that  ti  ese  are 
appropriate  regulatory  re.>uirements 
under  an  outcome-orienter'  approach. 
We  are  requiring  that  all  res'dents 
whose  comprehensive  assess.nent 
indicates  rehabilitation  potent 'al 
receive,  and  the  facilify  provid*  or 
obtaia  appropriate  rehabilitativi- 
services. 
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Summary  of  Revisions  to  §  483.45 

We  are  making  the  following  changes 
from  the  proposed  rule: 

•  We  are  revising  the  opening 
statement  to  provide  that  a  facility  that 
admits  or  retains  residents  who  require 
rehabilitative  services,  such  as  physical 
therapy,  speech-language  pathology,  and 
occupational  therapy,  must  provide  or 
obtain  these  services; 

•  In  the  opening  statement,  for  clarity, 
we  are  explaining  that  "rehabilitative 
services"  include  "physical  therapy, 
speech-language  pathology,  and 
occupational  therapy;"  and 

•  We  are  revising  paragraph  (b)  to 
provide  that  specialized  rehabilitative 
services  must  be  provided  under  the 
written  order  of  a  physician  by  qualified 
personnel. 

Section  483.50    Social  Services 
Requirement 

We  proposed  at  \  483.50  to  require 
facilities  to  provide  or  arrange  for 
services  to  meet  the  psychosocial  needs 
of  residents  as  identified  in  each 
resident's  comprehensive  assessment 
We  also  proposed  that  the  facilify  must 
establish  liaison  with  communify 
resources,  which  can  assist  in  meeting 
those  needs. 

Comments:  Many  commenters  said 
that  it  is  much  more  effective  to  have 
psychosocial  services  provided  by 
facility  employees  than  by  consultants 
or  community  agencies  because 
consultants  lack  authority  to  assure  that 
needed  services  are  provided  by  the 
facility  and  may  not  devote  ongoing 
attention  to  resolve  problems  as  they 
arise.  Many  commenters  pointed  out 
that  the  proposed  requirement  is  in 
conflict  with  the  recommendation  made 
by  the  loM  that  facilities  with  100  beds 
or  more  employ  at  least  one  fiill-time 
social  worker  and  the  similar 
requirement  in  section  1819(b)(7)  of  die 
Act.  added  by  OBRA  '87  for  facilities 
with  more  than  120  beds.  Commenters 
acknowledged  the  necessity  of  using 
consultants  or  agencies  for  social 
services  in  small  and  rural  facilities  and 
noted  that  this  is  reflected  in  the  loM 
study  and  in  OBRA  '87. 

Many  commenters  recommended  that 
the  regulations  specify  the  credentials 
required  of  those  providing  social 
services  and  that  we  designate  the 
individual  responsible  for  provision  and 
coordination  of  social  services.  Most 
commenters  who  discussed  credentials 
said  that  it  was  not  necessary  for  a 
social  worker  to  have  a  master  of  social 
work  (MSW)  but  indicated  diat  a 
professional  with  a  bachelor's  degree  in 
social  work  or  in  another  applied  human 
services  field  would  be  sufficient. 


Commenters  expressed  concern  that  if 
credentials  are  not  specified,  social 
services  duties  would  be  relegated  to  an 
ancillary  part  of  another  job.  Several 
commenters  stated  that  nurses  are 
already  overburdened  and  could  not 
assume  this  responsibility.  In  addition, 
commenters  noted  that  social  services 
provided  by  unqualified  personnel  could 
have  negative  outcomes. 

Many  conunenters  suggested  that  we 
specify  the  duties  of  social  workers, 
such  as  assessment,  treatment  and 
planning  as  well  as  training  support 
staff  and  other  facility  staff  to  facilitate 
provision  of  social  services. 

Few  comments  were  received  in 
response  to  our  invitation  in  the 
preamble  to  the  proposed  rule  for  public 
comment  as  to  whether  a  separate 
requirement  for  social  services  should 
be  included  in  the  final  regulation  or 
whether  these  functions  should  be 
entirely  integrated  with  other 
requirements.  One  commenter  suggested 
that  we  integrate  social  services 
functions  with  other  requirements. 
Another  commenter  said  that  we  could 
put  social  services  under  the  resident's 
rights  requirement.  The  other 
commenters  that  responded  to  this  issue 
were  strongly  in  favor  of  retaining  social 
services  as  a  separate  requirement  to 
assure  that  the  quality  of  Ufe  and  quality 
of  care  requirements  are  met.  These 
commenters  also  indicated  that  we 
should  require  that  a  social  worker 
provide  these  services. 

In  the  preamble  we  also  asked  what 
types  of  specific  outcome  measures 
might  be  used  to  evaluate  this  type  of 
care.  A  number  of  commenters 
submitted  lists  of  possible  outcome 
criteria. 

Response:  After  considering 
comments,  we  are  relocating  social 
services  as  paragraph  (a)  under  S  483.15, 
Qualify  of  Life,  along  with  resident 
activities.  Commenters  convinced  us 
that  these  services  have  similar 
objectives  of  supportive,  maintenance 
and  empowerment  services  and  we 
reasoned  that  these  were  important 
quality  of  life  issues.  (See  preamble 
discussion  of  §  483.15(e),  Activities) 

While  existing  section  1861(j](15)  of 
the  Act  states  that  the  Secretary  cannot 
require  that  medical  social  services  be 
furnished  in  a  SNF,  a  provision  in  OBRA 
'87  requires  that  SNFs  with  more  than 
120  beds  employ  at  least  one  full-time 
social  worker  effective  October  1, 1990. 
Consequently,  we  have  included 
separate  provisions  in  this  final 
regulation  that  will  be  effective  before 
and  after  October  1, 1990,  the  effective 
date  of  the  OBRA  '87  provision.  We  are 
providing  that,  before  October  1, 1990, 
SNFs  are  not  required  to  furnish  social 


services  directly,  but  must  meet  the 
social  service  needs  of  its  residents 
either  by  obtaining  the  services  from  an 
outside  source  or  by  employing  a  social 
worker.  We  will  not  require  social  work 
services  in  ICFs  before  October  1, 1990. 

In  this  rule,  we  are  specifying  that  a 
social  worker  must  have  a  bachelors 
degree,  or  tw.o  years  supervised 
experience  in  a  health  care  setting,  or 
similar  professional  qualifications.  This 
requirement  is  consistent  with  loM 
recommendations  and  with  OBRA  '87 
requirements  that  will  become  effective 
on  October  1, 1990.  In  the  meantime,  we 
invite  public  comment  on  how  we 
should  define  the  meaning  of  the 
statutory  requirement  "or  similar 
professional  qualifications"  as  it 
pertains  to  a  bachelors  degree  in  social 
services.  We  plan  to  publish  a  final  rule 
on  this  subject  before  October  1, 1990. 

Summary  of  changes  to  proposed 
§483.50 

We  are  withdrawing  the  social 
services  requirement  as  proposed, 
making  the  following  changes,  and 
relocating  social  services  as  paragraph 
(g)  under  S  483.15,  Quality  of  life. 

•  In  §  483.15(g),  we  are  requiring  that 
social  services  be  provided  by  a 
qualified  individual  defined  as  an 
individual  with  a  bachelors  degree  in 
social  work  or  two  years  experience  in  a 
health  care  setting  working  directly  with 
patients  or  clients,  or  similar 
professional  qualifications. 

•  We  are  providing  that  before 
October  1, 1990,  a  SNF  is  not  required  to 
furnish  social  services  directly,  but  must 
meet  the  social  services  needs  of  its 
residents  by  either  obtaining  social 
services  from  an  outside  source,  or 
providing  the  services  directly. 

•  Effective  October  1. 1990,  all 
facilities  %vith  more  than  120  beds  must 
employ  a  qualified  social  worker  on  a 
full-time  basis. 

Section  483.55  Dental  services 
requirement 

In  §  483.55,  we  proposed  that  facilities 
assist  residents  in  obtaining  routine  and 
emergency  dental  care,  and  ensure  that 
a  dentist  is  available  in  an  advisory  role 
to  the  nursing  staff.  The  facilify  must 
have  an  agreement  with  a  dentist  to 
provide  dental  services,  maintain  a  list 
of  available  dentists,  and.  if  necessary, 
assist  the  resident  in  making 
appointments  and  in  arranging  for 
transportation  to  and  from  the  dentist's 
office. 

Comment:  In  summary,  commenters 
had  the  following  concerns.  Commenters 
suggested  that — 
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•  We  reinstate  the  current 
requirement  that  an  advisory  dentist 
participate  in  staff  development  training 
for  nursing  personneh 

•  Adviwry  dentists  should  conduct 
mouth  assessments: 

•  Dental  referral  Hsts  should  include 
only  dentists  willing  to  treat  nursing 
facility  residents,  and  those  willing  to 
accept  Medicaid  payment; 

•  We  require  prooqit  replacement  of 
lost  or  damaged  denturee:  and 

•  Emergency  dental  care  should  be 
available  on  a  24  hour  basis. 

Response:  For  the  interim  period  up  to 
October  1,  I90a  when  the  appUcabk 
OBRA  '87  provisions  become  efiective. 
we  are  making  final  the  dental  services 
regulations  as  proposed,  and  adding  a 
provision  requiring  iadlhiee  to  refer 
residents  with  lost  or  damaged  dentures 
prampdy  to  a  dentist. 

Under  secUon  4201  of  OBRA  '87, 
which  was  enacted  after  the  NPRM  was 
published,  section  1819(bH4XA)(vi)  of 
the  Act  was  added  to  requira  that 
effective  October  1. 108a  Medicare 
SNFs  provide  or  obtain  "•  *  *  routine 
and  emergency  dental  services  to  meet 
the  needs  of  each  resident"  and 
specified  that  the  SNF  will  not  be 
required  to  furnish  such  services  without 
additional  charge.  Section  4211  of  OBRA 
'87  added  section  1919(bK4NA)(vi)  to  die 
Act  which,  effective  October  1. 1880. 
requires  Medicaid  nursing  fedlities  to 
provide  or  obtain  ***  *  *  routine  dental 
services  (to  the  extent  covered  under  die 
State  plan)  and  emergency  dental 
services  to  meet  the  needs  of  each 
resident." 

We  are  implementing  these  provisions 
in  revised  regulations  diat  will  become 
effective  on  October  1, 1890.  The  effect 
of  these  changes  is  that  currently 
effective  regulations  require  merely  that 
a  facility  assist  its  residents  in  obtaining 
dental  services  on  their  own.  However, 
effective  October  1, 1990.  facilities  «vin 
become  directly  responsible  for  the 
dental  care  needs  of  their  reaidmts.  as 
specified  in  OBRA  '87. 

Summary  of  Revisions  to  %48S.S5 

In  addition  to  technical  revisions,  we 
are  revising  1 483.55  to— 

•  Include,  for  die  interim  period 
beginning  with  die  effective  ^\b  d 
these  regulations  up  to  October  1, 1980. 
the  dental  services  requirements  as 
proposed  in  the  NPRM.  with  an 
additional  provision  regarding  referral 
of  residents  wdth  lost  or  damped 
dentures;  and 

•  Implement  effective  October  1, 
199a  the  OBRA  '87  provisions  under 
which  facilities  are  responsible  for 
meeting  die  dental  care  needs  of  their 
residents,  as  specified  in  the  law. 


%4BSM  Mtannacy  services 
requirement 

This  provision  reqah«s  a  fadUty  to 
provide  routine  and  emergency  drugs 
and  bioiogicals  to  its  residents. 

Comment  The  opening  statement  of 
the  proposed  rule  states  that  the 
requirement  that  a  bcility  have  mediods 
and  procedures  for  dispensing  and 
administering  drugs  and  bioiogicals  is 
based  on  a  requirement  of  section 
18ei(jH7)  of  die  Act  for  skilled  nursing 
facilities  (SNFs).  Several  conunenters 
wrote  in  to  say  that  they  were  confused 
whidi  requirements  applied  to  SNFs  and 
which  to  ICFs. 

Response:  We  are  retaining  reference 
to  section  1861(j)(7}  of  Uie  Act  dealing 
with  methods  and  procedures  for 
dispensing  and  administering  drugs  and 
bioiogicals.  This  provision  will  be 
effective  for  skilled  nursing  facilities 
until  October  1. 1980.  There  is  and  will 
be  no  similar  provision  for  ICFs  until 
October  1, 188a  After  Uiat  date,  we  will 
use  die  wording  of  OBRA  '87  which 
deals  with  assuring  the  "accuracy"  of 
pharmaceutical  service,  and  this 
provision  will  apply  to  both  skilled 
nursing  and  nursing  facilities. 

Comment  Existing  SNF  pharmacy  and 
nursing  services  regulations  at 
i  406.1124(1),  contain  requirements  for 
labeling  and  storage  of  drugs,  which 
were  deleted  in  the  proposed  rule 
because  we  thou^t  that  diese  issues 
were  adequately  addressed  by  State 
law.  Six  commenters  did  not  agree  with 
that  and  maintained  diet  the  laws  in 
their  States  did  not  adequately  address 
these  issues. 

Response:  In  response  to  these 
comments,  we  are  establishing  new 
S  483.eo(f),  Labelhig  of  drugs  and 
bioiogicals.  which  reinstates  existing 
requirements  that  drug  labeling  be  in 
accordance  with  currendy  accepted 
professional  principles,  and  that  labeling 
include  appropriate  accessory  and 
cautionary  instructions  and  expiration 
date.  Note  that  existing  regulations  only 
require  an  expiration  date  "when 
applicable."  Since  the  Food  and  Drug 
Administration  now  requires  expiration 
dates  on  virtually  all  l^end  drugs,  we 
have  deleted  the  modifier  "when 
applicable." 

We  are  also  rehistating  current 
provisions  that  require  the  facility  to 
lock  all  drugs  and  to  separately  lock 
schedule  n  Controlled  Drags  listed  in 
the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1870.  We 
note  that  residents  who  self-adrainister 
drugs  in  accordance  with  these 
requirements  will  also  have  to  store 
their  drags  in  lodced  compartments,  but 


would  not  have  to  separately  lock 
Schedule  n  controlled  drugs. 

Comment  Existing  regulaUons  for 
skilled  nursing  facilities  at  1 405.1127(d) 
require  a  pharmaceutical  services 
committee.  The  function  of  this 
committee  is  to  develop  written  policies 
and  procedures  for  safe  and  effective 
drug  therapy  distribution,  control  and 
use.  Regulations  governing  ICFs  do  not 
have  a  provision  for  this  committee.  In 
the  proposed  rule,  we  deleted 
requirements  for  this  committee  and 
approximately  30  commenters  expressed 
opposition.  These  commenters 
maintained  that  this  committee  is        ' 
essential  to  the  coordination  of  the  inter- 
disciplinary  task  of  prescribing, 
dispensing,  distributing  and 
administering  drugs  and  bioiogicals  in 
long-term  care  facilities. 

Response:  Existing  section  1861  (j)(7) 
of  the  Act  requires  the  facility  to 
develop  "methods  and  procedures  for 
dispensing  and  administering  drugs  and 
biologicala."  Section  1919(b)(4XAHiii). 
added  by  OBRA  '87,  requires 
"procedures  that  assure  the  accurate 
acquiring,  receiving,  dispensing  and 
administering  of  all  drugs  and 
bioiogicals"  effective  oictober  1, 199a 

Since  commenters  expressed  a  desire 
to  have  a  formally  established 
committee  to  develop  these  procedia«s. 
we  are  reinsteting  the  existing 
provisions  providing  for  this  committee 
in  8  483.60  as  a  new  paragraph  (c). 
Pharmaceutical  services  committee.  We 
note,  however,  that  OBRA  '87  also 
requires  the  facility  to  have  a  "Quality 
Assessment  and  Assurance  Committee." 
When  the  regulations  implementing  this 
OBRA  '87  provision  become  effective  in 
October,  1880  (see  revised  i  48375(r)). 
we  expect  the  functions  of  the 
pharmaceutical  services  committee  to  be 
assumed  by  the  quality  assessment  and 
assurance  committee,  which  would  act 
as  a  "committee  of  the  whole" 
Paragraph  (a):  Methods  and 
Procedures. 

Committee:  Under  S  483.60(a)(2)  of  die 
proposed  rale,  unlicensed  personnel 
may  administer  drugs  if  State  law 
permits  this  practice,  thus  continuing  a 
similar  requirement  currendy  in  SNF 
regulations  at  (  405.1124(g).  Comments 
ranged  from  opposition  to  the  idea  of 
unlicensed  personnel  administering 
drugs,  on  the  belief  that  only  a 
registered  nurse  should  perform  this 
task,  to  recommendations  for  adequate 
training  to  administer  drags  and 
superviston  by  licensed  personnel. 

Response:  We  continue  to  believe  that 
the  task  of  administering  soHd  form  oral 
doses  is  largely  routine  and  mechanized, 
and  valuable  hcensed  nurse  resources 
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can  be  better  utiliied  hi  making  direct 
resident  care  assessment  and  judgsoents 
and  providing  care.  We  ay-ee.  however, 
that  general  sspervisioa  by  a  licensed 
nurse  when  unlicensed  petsooBcl  are 
administering  drugs  is  dasitabte  a^  are 
makisf  this  reviaion.  We  are  reteiaing 
the  provision  allowing  unhcenaed 
pereonnel  to  administer  drugs  if  State 
law  permitai.  We  are  relocating  thw 
provisian  to  {  483.10(0},  Self 
administration  of  drugs. 

Pan«npk  (^  Drug  lefiiMii  review 

Proposed  483.60(c]  requires  a 
pharmacist  to  conduct  a  monthly  drug 
regimen  review  and  report  any 
irregularities  to  die  atten(fing  physician. 

Comment  Commentere  were 
concerned  about  who  should  receive  the 
pharmacists'  reports  of  irregularities. 
They  wanted  reports  to  be  sent  to  either 
the  director  of  nursing,  who  could 
correct  irregularities  rdating  to  dn^ 
administration;  the  {rfiysician  because 
only  he  could  resolve  issues  Hailing 
with  drug  prescriptions:  the 
administrator  and  the  mecficat  directtv 
because  they  ultimately  are  responsible, 
or  share  responsibility  for  potential  drug 
therapy  problems. 

Response:  We  agree  that  the 
pharmacist's  reports  should  go  to  the 
attending  physician  and  the  director  of 
nursing,  since  they  have  direct  reaideBt 
care  responsibflities. 

We  aUo  believe  diat  the  director  of 
nursing  or  the  attending  physician,  or 
both,  must  act  on  the  recommendations 
of  the  pharmacist  especially  with  regard 
to  psychopharmacologic  drug  use.  since 
the  ultimate  goal  of  the  drug  regimen 
review  {Hxicess  is  to  optimize  drug  use  in 
facilities  and  that  can  only  Jytpp^n  if 
action  is  taken,  either  to  accept  or  reject 
recommendations  made  by  the 
pharmacist  This  provision  is  in 
accordance  with  the  spirit  of  section 
1818(c)(l)(D}  of  die  Act  added  by  OBRA 
'87,  which  strongly  emphasizes  efforts  to 
control  the  abuse  of 

psychopharmacologic  drugs  as  chemical 
restraints.  We  are  modifying  the 
provision,  desi^iated  as  paragraph  (e]  in 
this  final  rule,  accordingly. 

We  believe  it  would  be  too 
prescriptive  to  require  explicitly  that 
drug  review  reports  go  to  the 
administrator  and  medical  director.  The 
facility  may  develop  its  own  policy 
regarding  whether  these  reports  should 
be  reviewed  by  these  individuals. 

Note:  W*  fHan  k>  issue  a  proposed  nde  to 
inpitmeDt  the  OBRA  '87  provnieo 
prohibiting  the  uae  of  paycliophannacoiogic 
drugs  except  under  certain  drcumstances 
(physician's  order,  plan  to  reduce  or 
eliminate  symptonu  and  annual  review  by  an 
outsKie  consuitaiit).  , 


Summary  ofreviekms  to§4a3M 


In  addition  to  minor  editorial 
revisions,  we  are  revising  proposed 
f  483.80  as  foHows: 

•  We  are  relocating  the  requirement 
that  a  faciUty  may  permit  unlicensed 
personnel  to  adndnister  drugs  if  State 
law  permits  from  paragraph  (a). 
Mediods  and  procedures,  to  the 
requirement  concerning  nursing 
services.  8  488.10  under  paragraph  (o). 
Drug  administration; 

•  bi  new  paragraph  [c). 
Riarmaceutical  services  committee,  we 
are  requiring  facilities  to  have  a 
pharmaceutical  services  committee 
which  develops  written  policies  and 
procedures  for  safe  and  efiiective  drug 
therapy,  distribution  and  conteol; 

•  We  are  renaming  the  supervisioa  of 
services  requirement  Its  new  name  is 
Service  Consultation.  This  term  mora 
accurately  describes  the  role 
pharmacists  play  in  these  facilitiea.  This 
provision  it  aaw  located  at  8  483,e0(d). 

•  In  paragraph  (e).  Drug  regimen 
review,  redcsigBated  from  (c),  we 
require  that  the  drug  regimen  of  each 
resident  be  reviewed  at  least  once  a 
month  by  a  licensed  pharmadat  aad 
any  irregularities  be  reported  by  the 
pharmacist  to  the  atteaiding  jkjwiau  or 
the  director  of  »u«uig,  or  both; 

•  In  new  paragraph  (f),  we  provide 
that  the  facility  Buwt  label  dniga  aad 
bioiogicals  in  acoordaace  with  currendy 
accepted  professioDai  principles. 

•  We  are  pladog  proposed 

8  483.30(d)(2)  regardii^  storage  ol  aelf- 
adminiatered  drugs  aad  biok^^icals  in  a 
new  proviaioa  at  8  4B3.10(o). 

483.65   Infection  control  requirement 

The  provision  requires  that  the  facility 
provide  a  sanitary  environment 

Paragraph  (a);  General  requirements 

Comment  Existing  infection  control 
regidations  at  8  405.1135  contain 
provisions  for  an  infentiuu  control 
committee  composed  of  representetive 
professional  staff  with  responsibility  for 
overall  infection  control  in  the  facility. 
Section  405.1135  reqmres  the  committee 
to  establish  policies  and  procedures  for 
investigating,  controlUng,  and 
preventing  hifections  in  the  faciU^,  and 
monitors  staff  performance  to  ensure 
that  the  poHcies  and  procedures  are 
executed.  We  deleted  these  provisions 
in  the  proposed  rule  because  the 
emphasis  we  wanted  to  place  was  on 
the  actual  performance  of  a  facility  in 
providing  care  radier  than  on  its 
capacity  to  perform.  Twenty-six 
commenters  thoii^t  that  the  infection 
control  committee  should  be  reteined. 

Response:  After  review  of  the 
comments,  we  are  creating  a 


requirement  for  an  infection  control 
program,  under  which  the  CaciHty  is 
responsible  for  esteUisbing  policies  and 
procedures  for  mvestigating  mfections 
io  the  iadhtf.  We  note  that  sections 
18lt(bXlKB)  (for  Medicare)  and 
1919(b)(1)(B)  (for  Medicaid),  as  added  by 
OBRA  '87.  require  that  each  nursing 
faeikty  have  a  quality  assiffance 
committee,  efiective  October  1. 1990  (see 
revised  8  4B3^r)).  To  avoid 
requireneate  for  an  excessive  number  of 
Kakted  purpose  committees,  we  are 
removing  the  requirement  lot  a  s^iarate 
infection  control  coounittee.  The  quality 
assurance  committee  wifi  become  a 
coauDittec  of  the  vidiole  and  cany  out 
the  functions  of  the  iafectioB  contnd 
program. 

We  are  ako  introduciug  a  requirement 
at  8  483.65(l«S)  for  haudwashiug  by 
ataff  with  direct  resident  contact  when 
indicated  by  accepted  professional 
practice.  Oar  parpose  in  doing  so  is  to 
state  in  waare  spnafic  terms  the  basic 
intent  of  a  requirement  that  we 
origiBatty  imposed  at  8  483.a6(aK5). 
Hiis  provision,  as  proposed,  would  have 
required  all  personnel  to  follow  aseptic 
and  isolation  techniques  in  accordance 
with  acceptable  profesaioBal  practice. 
We  are  revising  this  requirement  to 
focus  on  handwashing  by  staff  witii 
direct  resident  contact  when  indicatred 
by  accepted  profesaiooal  practice,  in 
view  of  recent  studies  that  have 
identified  such  handwashing  as  one  of 
the  basic,  essential  measures  for 
preventing  the  ^rcad  of  infection  in 
nursing  hemes.  We  will  use  the 
Guide^u  for  Handwashing  and 
Hospital  Environmental  Control.  19B5, 
published  by  the  Centers  for  Disease 
Control  of  the  Public  Health  Service,  as 
the  standard  for  acc^ted  professional 
practice  in  this  area. 

Canuaeat  Proposed  8  483.66(a)(4) 
requires  that  residents  with  infections 
diseases  be  isolated  in  single  rooms  that 
are  vented  to  the  oatside.  with  a  private 
toUet  and  handwashing  facilities,  and 
identified  by  precautionary  signs. 
Eleven  commenters  beUeved  that  not  aU 
infectious  diseases  require  isolation  and 
that  the  regulations  should  be  revised  so 
that  facilities  are  not  required  to  isolate 
patients  nidess  their  disease  requires 
this  precautionary  measure. 

Response:  We  agree  with  these 
comments.  As  noted  in  the  previous 
response,  we  are  reinsteting  the  existing 
requirement  for  an  infection  control 
program,  under  which  the  facility  has 
responsibility  for  overall  infection 
control.  One  of  these  responsibilities  is 
to  determine  what  form  isolation  should 
take  given  the  resident's  infection.  Not 
all  infections  require  isolation  in  single 
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rooms  vented  to  the  outaide,  with  a 
private  toilet  and  handwashing 
facilities,  thus  we  have  deleted  these 
requirements  at  i  483.65(b). 

Comment-  Proposed  i  483.65  requires 
that  the  facility  maintain  a  record  of 
incidents  and  corrective  actions  related 
to  infections.  Hght  commenters  thought 
that  this  language  was  not  clear  enough 
and  that  we  should  define  the  words 
"incidents"  and  "corrective  actions". 

Response:  The  requirement  has  been 
made  a  function  of  the  infection  control 
program.  We  do  not  wish  to  institute 
prescriptive  regulatory  requirements, 
but  intend  to  elaborate  further  in 
interpretive  guidelines.  A  facility  should, 
for  example,  maintain  a  separate  record 
on  infections  that  identifies  each 
resident  with  an  infection,  gives  the  date 
of  infection,  the  causative  agent  the 
organ  or  site  of  infection,  and  describes 
what  precautionary  measures  were 
taken  to  prevent  the  spread  of  the 
Infection  within  the  facility.  This  log  or 
record  of  infection  will  assist  the  facility 
in  determining  patterns  of  infection  and 
potential  conection  measures. 

Summary  of  Changes  to  §  483.65 

We  are  making  the  following  changes 
from  the  proposed  rule: 

•  We  are  replacing  proposed 
paragraph  (a),  general  requirements, 
with  a  new  paragraph  (a):  Infection 
control  program.  We  require  a  facility  to 
establi^  an  infection  control  program 
under  which  it  investigates,  controls  and 
prevents  infections,  decides  on  isolation 
procedures,  and  maintains  a  record  of 
incidents  and  corrective  actions  related 
to  infections. 

•  In  paragraph  (b)(1),  we  are  not 
q>ecifying  what  isolation  procedures 
should  be  followed. 

•  Paragraph  (b)(2)  (redesignated  from 
proposed  1 483.75(e)(4))  requires  that  a 
facility  prohibit  employees  with 
symptoms  or  signs  of  a  communicable 
disease  or  infected  skin  lesions  from 
direct  contact  with  residents  or  their 
food,  if  such  direct  contact  will  transmit 
the  disease. 

•  Paragraph  (b)(3)  provides  that  a 
facility  must  require  staff  to  wash  their 
hands  in  accordance  with  accepted 
professional  practice. 

•  Proposed  paragraph  (b).  Linens,  is 
redesignated  as  paragraph  (c). 

Section  483.70  Physical  Environment 
Requirement 

Proposed  1 483.70  requires  that  the 
facility  must  be  constructed,  equipped 
and  maintained  to  protect  the  health 
and  ensure  the  safety  of  residents, 
personnel  and  the  public. 


Comment:  The  comments  on  physical 
environment  are  summarized  below. 
Commenters 

•  Were  opposed  to  permitting  waivers 
of  certain  life  safety  code  provisions: 

•  Had  a  number  of  specific 
suggestions  with  regard  to  such 
environmental  factors  as  temperature 
levels,  pest  control  smoke-free  rooms, 
smoke  detectors,  fire  drills,  emergency 
power,  and  resident  call  systems; 

•  Recommended  a  variety  of 
additional  structural  changes,  including 
room  size  and  furnishings,  and 
accessibility  to  the  handicapped:  . 

•  Suggested  that  resident  rooms 
accommodate  no  more  than  two  beds 
per  room; 

•  Suggested  that  physical  plant 
changes  not  be  required  in  existing 
facilities; 

•  Requested  clarification  of  the  term, 
"secure,"  in  regard  to  closet  space: 

•  Asked  diat  we  retain  the  existing 
SNF  requirement  that  generally 
prohibits  the  placement  of  blind, 
nonambulatory  residents  above  the 
street  level  floor  if  the  facility  is  2  or 
mora  stories  and  has  a  waiver  of 
construction  type  or  height  or  is  not  of 
fire  resistant  construction; 

•  Objected  to  the  requirement  for  full 
visual  privacy,  stating  that  many 
facilities  have  privacy  curtains  that 
extend  only  to  the  end  of  the  bed,  and 
this  is  sufficient  for  privacy;  othen 
thou^t  an  outcome  oriented  approach 
to  privacy  would  give  facilities  more 
flexibility  in  meeting  this  requirement; 

•  Obiected  to  the  term  "homelike," 
and  asked  that  it  be  clarified  or  deleted 
since  "homelike"  may  be  incompatible 
with  acceptable  safety  and  sanitation 
measures. 

Response:  In  responding  to  the 
comments  we  made  changes  to  the 
regulations  that  are  consistent  with  the 
Act  and  discussions  of  the  issues  that 
appeared  in  OBRA  '87.  Our  responses  to 
comments  are  summarized  below. 

•  Waiven  of  certain,  life  safety  code 
provisions  are  permitted  by  section 
1861(j)(13)  of  die  current  Act  and  by 
sections  1919(d)(l)(B)(i)  and 
1819(d)(l)(B)(i)  of  the  Act  as  amended 
by  OBRA  '87.  We  do  not  have  the 
authority,  therefore,  to  preclude  the 
potential  for  waiven  when  appropriate. 

•  The  requirements  for  quarterly  fire 
drills  and  smoke  detectors  in  facility 
corridora  are  included  in  the  life  safety 
code  of  the  National  Fire  Protection 
Association.  S  483.70(a)  requires  that 
facilities  meet  the  provisions  of  this 
code,  in  accordance  with  the  Social 
Security  Act  On  April  7, 1988.  we 
published  final  regulations  at  53  PR 
11504.  which  incorporate  by  reference 
the  1985  edition  of  the  National  Fire 


Protection  Association's  Life  Safety 
Code. 

•  We  an  revising  Uie  Emergency 
power  requirement  to  include  the 
requirement  that  the  emergency 
electrical  power  system  must  supply 
power  adequate  at  least  for  lighting  all 
entrances  and  exits,  equipment  to 
maintain  fire  detectioa  alarm  and 
extinguishing  systems,  and  life  support 
systems  when  the  normal  electrical 
supply  is  interrupted. 

•  In  the  Dining  and  resident  activities 
requirement  we  are  revising  the 
regulation  to  require  that  nonsmoking 
areas  be  identified. 

•  In  the  Resident  caU  system 
provision,  we  are  eliminating  the 
requirement  for  a  call  system  from 
common  resident  areas  because 
commenten  objected  to  the  expense  of 
installing  a  system,  and  misunderetood 
the  intent  of  the  proposal. 

•  We  are  not  requiring  that  rooms 
accommodate  only  two  beds  because 
this  would  be  too  costly.  Moreover,  we 
believe  that  the  general  provision  for 
privacy  and  the  specific  provision  for 
privacy  curtains  on  newly  certified 
facilities  ameliorates  the  need  to  limit 
the  number  of  beds  per  room. 

•  We  are  also  requiring  that  in 
facilities  initially  certified  after  the 
effective  date  of  these  regulations — 

— ^The  temperature  range  must  be  71-81* 
Fahrenheit  As  discussed  below,  this 
has  been  relocated  to  S  483.15(hKe); 
and 
— Each  bed  must  have  ceiling  suspended 
curtains  that  extend  around  the  bed 
sufficienUy  to  provide  total  visual 
privacy.  We  believe  this  is  supported 
under  current  law  and  section 
1919(c)(l)(A)(iii)  of  the  Act  as  added 
by  OBRA  '87. 

We  plan  to  allow  temperatures  that 
exceed  the  upper  range  of  81  degrees 
Fahrenheit  for  facilities  in  geographic 
areas  of  the  country  (primarily  at  the 
northernmost  latitudes)  where  that 
temperatiuv  is  exceeded  only  during 
rare,  brief  episodes  of  unseasonably  hot 
weather,  lliis  interpretation  would 
apply  in  cases  where  it  does  not 
adverady  affect  resident  health  and 
safety,  and  would  enable  facilities  in 
areas  of  the  country  with  relatively  cold 
climates  to  avoid  the  expense  of 
installing  air  conditioning  equipment 
that  would  only  be  needed  very 
infrequently. 

•  We  agree  that  facilities  must 
provide  handicapped  accessibility  and 
have  added  it  under  the  Administration 
requirement  at  {  483.75(d). 

•  With  regard  to  the  commenter  who 
requested  that  physical  plant  changes 
not  be  required  in  existing  buildings,  we 


) 


Federal  Regjatw  /  Vol  54.  No.  21  /  Thursday.  February  2,  1989  /  Rules  and  Regulations  5347 


emphasize  that  fire  safety  regulations 
for  all  Medicare  and  Medicaid  facilities 
have  grandfather  clause  provisions  that 
address  that  issue. 

•  We  do  not  agree  with  commenters 
who  suggested  amending  the  regulations 
to  specify  that  a  facihty  may  routinely 
inspect  monitor  or  clean  out  the 
resident's  closet  space,  because  this 
would  be  in  conflict  with  loM 
recommendations  on  privacy.  However, 
we  will  permit  faciHties  to  inspect  the 
area  when  the  facility  has  reason  to 
believe  that  the  items  stored  in  the 
closet  are  a  threat  to  tibe  health  and 
safety  of  other  residents. 

•  With  regard  to  a  provision 
prohibiting  facilities  from  placing 
handicapped  residents  above  street 
level,  we  believe  that  specific  regulatory 
provisions  are  tmnecessary  because  a 
waiver  of  the  LSC  may  be  granted  only 
if  it  does  not  affect  the  health  and  safety 
of  an  residents. 

•  We  are  retaining  the  reference  to  a 
"homelike"  environmeBt  because  it 
deemphasizes  the  institutional  settix^ 
by  allowing  residents  to  use  personal 
belongings,  and  is  consistent  with  a 
resident's  right  to  reeeive  services  with 
reasonable  accommodations  of 
individual  needs  and  preferences,  as 
specified  in  die  Resident  rights 
requirement  S  483.15(h). 

•  We  are  relocating  proposed 
requirement  Pest  control  program,  from 
S  483.15(b)(5)  to  S  483.70(h).  Other 
Environmental  conditions. 

•  We  are  relocating  proposed 
requirements  in  §  483J0(h)(l](2)  and  (3) 
to  the  Environmental  quality  of  life 
provision,  §  483.15(h). 

•  We  are  reorganizmg  proposed 
§  483.70(h)  to  indude  the  fbllovring 
regulat<Hy  requirements: 

(1)  Establish  procedures  to  ensure  that 
water  is  available  to  essential  areas 
whrin  there  is  a  loss  of  normal  water 
supply. 

(2)  Have  adequate  outside  ventilation 
by  means  of  windows,  or  mechanical 

:  ventilation  or  a  combination  of  the  two; 

(3)  Equip  corridors  wifli  firmly  secured 
handrails  on  each  side;  and 

(4)  Establish  an  effective  pest  control 
program  in  order  to  maintain  tHe  facility 
free  of  pests  and  rodents. 

•  We  are  not  deleting  the  proposed 
requirement  for  a  facility  to  ensure  that 
the  premises  are  free  of  pests  and 
rodents  because  we  believe  that  the 
facility  is  accountable  for  maintaining 
sanitary  conditions,  and  to  eliminate 
this  requirement  would  jeopardize 
residents'  health  and  safety. 


Summary  of  Changes  to  §  483. 70 

In  addition  to  technical  changes 
discussed  above,  we  are  making  the 
following  revisions  to  proposed  {  483.70 

•  We  are  specifying  in  paragraph  (b). 
Emergency  power,  that  the  emergency 
electrical  power  system  must  supply 
adequate  power  at  least  for  lighting 
entrances  and  exits,  fire  detection 
equipment  alarms  and  extinguishing 
systems,  and  life  support  systems  when 
the  normal  electrical  supply  is 
interrupted; 

•  We  are  revising  i  483.70  to  provide 
that  in  facilities  initially  certified  after 
the  effective  date  ctf  these  regulations. 

— Each  bed  must  have  ceiling 
suspended  curtains,  which  provide  total 
visual  privacy  (paragraph  (d)(v));  and 

—Now  located  at  (  483.15(h)(6) 
temperature  range  of  71-81*  Fahrenheit 
must  be  maintained.  We  will  specify  in 
guidelines  exceptional  circumstances 
under  which  a  facility  may  exceed  the 
upper  limit  briefly; 

•  In  paragraph  (g).  Dining  and 
resident  activities,  we  require  that 
nonsmoking  areas  be  identified: 

•  We  are  adding  new  paragraph  (h). 
Environment  which  was  originally 
proposed  as  S  483.15(b). 

Section  483.75   Administration 
requirement 

In  9  483.75,  we  proposed  a  Level  A 
requirement  consisting  of  22  Level  B 
requirements,  7  of  which  are  required  by 
the  Act  The  major  comments  are  as 
follows; 

Paragraph  (a):  Licensure 

In  S  483.75(a).  we  proposed  that  an 
SNF  must  be  licensed  in  accordance 
with  State  or  local  law,  or  approved  by 
the  State  or  local  agency  responsible  for 
licensing  such  institutions.  An  ICF  must 
be  licensed  under  State  law  to  provide, 
on  a  regular  basis,  health-related  care 
and  services  to  individuals  who  do  not 
require  the  degree  of  care  that  a  hospital 
or  SNF  provides.  This  paragraph  is 
closely  related  to  paragraphs  (b)  and  (c). 
Compliance  with  Federal,  State  and 
local  laws.  (See  the  discussion  of  the 
Physician  services  requirement 
(§  483.40)  and  the  discussion  of 
proposed  paragraph  (j)  of  this  section 
(use  of  outside  resources)  regarding 
revisions  made  in  paragraph  (c)  to 
reflect  OBRA  language  on  compliance 
with  professicmal  standards.) 

Comment  One  commenter  suggested 
that  we  include  a  description  of  the  new 
nursing  facility  (NF)  level  of  care 
introduced  in  OBRA  1987.  Other 
commenters  disagreed  with  the 
description  of  ICF  care  as  limited  to  that 


type  of  care  that  can  be  furnished  only 
through  mstitutional  facilities. 

Response:  OBRA  1987.  in  defining  NF 
care,  simply  incorporates  the  existing 
statutory  language  defining  S.NF  care 
and  ICF  care  into  a  single  definition, 
without  altering  the  basic  wording, 
rhus.  in  effect  the  existing  regulatory 
definitions  of  SNF  care  and  ICF  care, 
when  taken  together,  afready  ccnstitute 
a  description  of  NF  care.  Since  the 
"nursing  facility"  category  created  by 
OBRA  1987  does  not  become  operative 
as  such  until  October  1. 1990,  we  are 
retaining  the  current  paragraph  (a) 
distinction  between  SNF  and  ICF  care 
for  use  in  the  interim  period.  The 
description  of  ICF  care  of  §  483.75(a)(2) 
is  verbatim  to  what  section  1905(c)(1)  of 
the  Act  provides  and  essentially  is 
included  in  the  OBRA  1987  definition  of 
nursing  faciUty  care. 

Paragraph  [cf.  Governing  Body 

We  proposed  that  a  focility  must  have 
a  governing  body  or  designated  person 
functioning  as  a  governing  body  that  is 
legally  responsible  for  establishing, 
in^ementing  and  making  available  to 
residents  and  the  public  written  poUcies 
regarding  management  and  operation  of 
the  faciUty.  The  governing  body 
appoints  die  administrator  who  is 
licensed  by  the  State,  and  is  responsible 
for  management  of  the  facility.  The 
pn^osed  provision  contained  detailed 
requirements  concerning  access  to 
ombudsmen  or  others  who  assist 
residents,  including  resident  advisory 
councils. 

Comment-  Commenters  suggested  that 
we  define  the  qualifications  of  the 
administrator,  and  specify  the  number  of 
hours  the  cuiministrator  is  employed  in  a 
facility. 

Response:  Since  we  are  emphasizing 
resident  care  outcomes  and  deleting 
unnecessarily  prescriptive  requirements, 
we  ciiose  not  to  qiecify  in  detail  the 
responsibilities  of  the  administrator  nor 
the  exact  amount  of  hours  he  or  she 
should  be  employed  but  rather  allow  the 
facility  to  determine  how  the  facility 
should  be  managed.  We  note,  however, 
that  if  a  facility  is  substantially  out-of- 
compliance  with  program  requirements, 
it  is  ultimately  the  responsibility  of  the 
administrator  of  the  facility. 

Based  upon  sections  1619(f)(4)  and 
1919(0(4)  of  die  Act  added  by  OBRA 
1987,  we  are  developing  a  separate  rule 
containing  proposed  standards  for  the 
qualifications  of  administrators  of 
skilled  nnrisng  facilities  and  nursing 
facilities. 

Comment-  Commenters  were  opposed 
to  the  requirement  that  would  allow  a 
facility  to  restrict  access  within  State 
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law  to  a  designated  ombudsman,  and  to 
authorized  employees  and  agents  of 
public  agencies  to  normal  visiting  hours. 

Response:  We  agree  with 
commenters,  and  note  that  Congress  has 
dealt  with  this  issue  in  OBRA 1087. 
which  creates  a  new  section  1819(c)(3) 
of  the  Act  (for  Medicare)  and  a  new 
section  1919(c)(3)  (for  Medicaid),  dealing 
with  access  and  visitation  rights.  These 
provisions  distinguish  between  certain 
categories  of  individuals,  who  must  be 
granted  immediate  access  to  residents, 
and  other  categories  that  are  to  be 
allowed  reasonable  access.  Because  we 
believe  that  these  issues  are  within  the 
scope  of  current  law,  as  well  as  OBRA 
1987,  we  are  incorporating  the  OBRA 
1987  provisions  in  these  final 
regulations,  and  we  are  relocating  these 
provisions  on  access  to  8  483.10,  the 
requirement  for  protection  of  resident 
rights  at  paragraph  (k).  access  to  the 
facility. 

CommenL  Commenters  did  not  object 
to  the  requirement  that  the  governing 
body  make  available  to  residents 
information  on  Federal.  State  and  local 
agencies  responsible  for  enforcement  of 
nursing  home  rules  and  advocacy  for 
residents,  the  results  of  Federal  and 
State  surveys,  and  the  name,  address 
and  phone  number  of  State  survey 
ofRce.  ombudsman  ofRce  and  legal 
service  office.  However,  commenters 
noted  that  posting  these  notices  detracts 
from  a  "homelike"  environment,  and 
"^ey  suggested  that  the  facility  should 
simply  be  required  to  post  a  notice  that 
these  documents  are  available  for 
review. 

Response:  We  a^ee  with 
commenters.  and  in  the  final  rule,  we 
are  providing  that  a  resident  has  the 
ri^t  to  examine  the  results  of  Federal 
and  State  surveys,  and  plans  of 
correction,  upon  reasonable  request. 
Since  the  issue  concerns  resident  rights, 
we  are  relocating  this  provision  to 
1 483.10  at  paragraph  (g).  Examination 
of  survey  results. 

Comment  Concerning  our  proposed 
requirement  that  a  facility  provide 
space,  privacy,  and  a  designated  staff 
person  to  provide  assistance,  for 
resident  advisory  and  family  groups, 
commenters — 

•  Suggested  permitting  the  staff 
advisory  person  to  attend  council 
meetings: 

•  Asked  us  to  require  facilides  to  . 
facilitate  establishment  of  resident 
councils,  to  submit  proposed  policies 
affecting  resident  life  to  the  council  for 
review,  and  to  respond  to  formal  council 
recommendations  within  2  weeks. 

Response:  We  do  not  require  that 
fadlitiM  organize  these  groups,  merely 
that  when  residents  or  family  members 


desire  such  groups,  the  facility  provide 
assistance.  Because  residents'  need  for 
assistance  may  vary  from  one  facility  to 
another,  we  have  altered  the  wording  of 
this  requirement  to  indicate  that  staff  or 
visitors  may  attend  only  at  the  group's 
pleasure,  lliis  change  should  preserve 
the  privacy  right  of  group  participants 
without  necessitating  issuance  of  a 
formal  invitation  anytime  assistance  is 
needed.  On  the  other  hand,  in  situations 
where  residents  do  not  need  or  desire 
the  presence  of  a  staff  person  for 
assistance,  they  have  the  right  to 
organize  and  conduct  meetings  on  their 
own  and  invite  of  include  whomever 
they  wish.  The  interpretive  guidelines 
will  explain  that  normally  the 
designated  staff  person  responsible  for 
such  assistance  and  liasion  between  the 
group  and  the  facility's  administration 
would  be  the  only  staff  person  present 
during  resident  or  family  group 
meetings — and  only  if  the  group  requests 
sudi  assistance. 

At  f  483.15(c).  under  the  Participation 
in  resident  and  family  groups  provision 
of  the  quality  of  life  requirement,  in 
reponse  to  comments,  we  are 
implementing  in  essence  the  OBRA  '87 
provision  that  grants  residents  the  right 
to  organise  and  participate  in  resident 
groups  in  the  facility  and  the  right  of  the 
resident's  family  to  meet  in  the  facility. 
In  order  to  facilitate  this  right,  we 
believe  the  facility  must  allow  these 
groaps  to  exist  and  provide  space, 
privacy  and  staff  support 

Paragraph  (d):  Institutional  Planning 

Comment  The  proposed  regulations 
at  I  483.75(d)  require  each  facility  to 
have  an  institutional  plan  and  budget 
and  give  detailed  requirements  for  their 
content  Several  commenters  felt  that 
these  requirements  were  burdensome  to 
facilities  and  could  be  deleted. 

Response:  The  content  of  proposed 
paragraph  (d)  (redesignated  as  (f))  is 
required  by  section  1861(z)  of  the  Act 
Since  the  provision  is  based  on  a 
statutory  requirement  we  cannot  simply 
delete  it  However,  as  of  October  1. 1990 
this  requirement  will  be  repealed  in 
accordance  with  OBRA  '67  provisions. 

Paragraph  (e):  Personnel  Policies  and 
Procedures 

In  i  483.75(e),  we  proposed  that  the 
fiacility  must  maintain  current  records 
for  each  employee  to  support  placement 
in  an  assigned  position,  ensure  a  safe 
and  sanitary  environment  for  residents 
and  employees,  provide  or  refer 
employees  for  periodic  health 
examinations,  and  prohibit  employees 
with  symptoms  of  communicable 
disease  from  direct  contact  with 
residents  and  food. 


Comment  Commenters  suggested — 

•  Retaining  the  existing  requirements 
for  written  personnel  policies; 

•  Retaining  the  requirement  for 
quarterly  staffing  reports; 

•  Including  personnel  training  records 
or  screening  procedures  in  employee 
records;  and 

•  Clarification  of  terms  or  deletion  of 
requirements  for  periodic  health 
examination  of  employees. 

Response:  After  reviewing  the 
requirements  contained  in  this 
provision,  we  have  determined  that 
certain  requirements  are  already 
addressed  elsewhere  in  the  regulations 
and,  therefore,  can  be  deleted,  with 
other  requirements  are  more 
appropriately  placed  in  other  sections  of 
the  regulations.  We  are  deleting, 
therefore,  the  entire  provision  and 
replacing  some  of  the  requirements  in 
other  sections  of  Part  483  as  follows: 

•  The  requirements  of  paragraph 
(e)(1).  maintenance  of  sufficient 
information  to  support  an  employee's 
assigned  placement  are  already 
contained  in  8  483.75(h).  which  requires 
a  demonstration  of  job  competency  by 
nurse's  aides,  and  8  483.25.  which 
prescribes  a  series  of  quality  care 
outcomes  that  require  general  staff 
competency. 

•  The  requirements  of  paragraph 
(e)(2),  a  safe  and  sanitary  environment 
are  contained  in  1 483.70(h),  which 
requires  a  "functional,  sanitary  and 
comfortable  environment".  We  are 
adding  the  word  "safe"  to  1 483.70(h). 
Accident  prevention  requirements  are 
already  contained  in  8  483.25(h). 

•  We  are  deleting  the  requirements  of 
paragraph  (e)(3).  periodic  health  exams 
for  employees,  since  we  believe  that 

8  463.65(b)  already  addresses 
reasonable  measures  that  facilities 
should  take  to  prevent  the  transmission 
of  communicable  diseases  by 
employees. 

•  The  requirements  of  paragraph 
(e)(4).  which  prohibits  employees  writh 
symptoms  of  communicable  disease 
bom  resident  or  food  contact  are  now 
incorporated  inta  the  infection  control 
requirement  8  483.65(b). 

We  note  that  the  loM  report 
specifically  recommended  that  the 
requirement  for  quarterly  stafHrig  report 
be  eliminated.  Therefore,  we  are  not 
reinstating  this  requirement. 

With  regard  to  employee  training 
records  or  applicant  screening 
procedures,  we  believe  that  the  nurse 
aide  training  requirements  introduced  in 
OBRA  '87  will,  along  with  the  survey 
process,  assure  the  continued 
competence  of  nurse  aides;  the 
competence  of  professional  and 
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technical  personnel  is  addressed  in 
licensure  requirements. 

Paragraph  (f):  Nurse  Aide  Training 

Comment:  Proposed  section  483.75(f) 
requires  that  the  facility  provide  80 
hours  of  training  for  untrained  aides 
before  they  are  allowed  to  care  for 
patients  without  direct  supervision.  The 
majority  of  respondents  approved  of  the 
requirement  for  nurse  aide  training, 
while  a  minority  thought  that  the 
regulation  should  be  more  specific  with 
regard  to  the  content  of  the  training  and 
emphasized  that  the  training  should 
combine  theory  and  clinical  experience. 
Commenters — 

•  Suggested  allowing  aides  to  work 
before  they  have  completed  80  hours  of 
training; 

•  Argued  that  training  should  be 
provided  only  in  State  approved  courses 
or  State  accredited  institutions; 

•  Suggested  that  training  take  place  in 
facilities  that  have  an  acceptable 
compliance  history;  and 

•  Suggested  that  training  be  directed 
by  a  registered  nurse. 

Response:  OBRA  '87  contains 
extensive  provisions  on  nurse  aide 
training,  including  the  provision  that  a 
nurse  aide  cannot  work  in  a  facility  on 
or  after  January  1. 1990  for  more  than  4 
months  unless  the  individual  has 
completed  a  training  and  competency 
evaluation  program,  or  a  competency 
evaluation  program  approved  by  the 
State. 

We  have  decided  to  delete  our 
proposed  requirement  and  to  include  the 
OBRA  '87  provisions  in  this  final  rule, 
with  the  effective  date  specified  in 
OBRA  '87.  January  1. 1990.  To  do 
otherwise  would  force  facilities  to  come 
into  compliance  with  one  set  of  rules 
now  and  another  set  of  rules  in  January 
of  1990.  We  expect  that  facilities  will 
begin  immediately  to  prepare  to  meet 
the  OBRA  '87  requirements  and  that  this 
activity  will  have  a  positive  effect  on  the 
quality  of  aide  services  during  the 
interim. 

We  are  also  including  in  this  final  rule 
the  following  OBRA  '87  provisions, 
generally  effective  January  1, 1990  which 
are  essentially  self-executing  due  to 
their  explicit  requirements: 

•  Effective  July  1, 1989.  a  facility  must 
provide  a  competency  evaluation 
program  for  currently  employed  nurse 
aides  approved  by  the  State; 

•  A  faciUty  may  not  use  any 
individual  as  a  nurse  aide  for  more  than 
4  months  unless  the  individual: 

(1)  Has  completed  a  training  and 
competency  evaluation  program,  or  a 
competency  program  approved  by  the 
State,  and 


(2)  Is  competent  to  provide  nursing 
and  nursing  related  services; 

•  Nurse  aides  who  have  not 
performed  paid  services  for  a 
continuous  period .x»f  24  months  since  the 
most  recent  completion  of  a  training  and 
competency  evaluation  program  must 
undergo  required  retraining:  and 

•  Nurse  aides  must  participate  in 
required  regular  in-service  education  by 
a  facility. 

In  this  Bnal  rule,  proposed  paragraph 
(f)  is  being  redesignated  as  par.igraph 
(8)- 
Paragraph  (h):  Notification  of  Changes 

We  proposed  at  8  483.75(h)  tiiat 
except  in  an  emergency,  a  facility  must 
notify  promptly  a  resident's  physician  or 
other  responsible  person  when  there  is 
an  accident  or  a  significant  change  in  a 
resident's  physical,  mental  or  emotional 
status. 

Comment-  Conunenters — 

•  Recommended  that  only  accidents 
that  result  in  injury  should  be  reported; 

•  Suggested  that  abuse  and  neglect  be 
included  among  the  conditions  that  must 
be  reported; 

•  Noted  that  often  no  third  party 
exists  to  be  notified: 

•  Requested  clarification  of  terms  or 
modifications  of  language;  and 

•  Suggested  that  accidents  must  be 
reported  within  24  hours;  changes  in 
billings  within  72  hours  and  10-30  days' 
notice  of  transfer  or  discharge  in  non- 
emergency cases. 

Response:  As  a  result  of  these  and 
other  comments,  as  discussed  above,  we 
have  moved  paragraph  (h).  Notification 
of  changes. 

•  At  8  483.10(b)(10).  we  located  the 
requirement  that  the  facility  notify  the 
resident's  physician  and  any  known 
legal  representative  or  family  member 
within  24  hours  of  an  accident  or  a 
significant  change  in  the  resident's 
physical  or  psychological  status; 

•  At  8  483.12(a)(4),  we  located  the 
requirement  that  the  facility  notify  the 
resident  and  his  or  her  family  or 
representative  at  least  30  days  before 
the  resident  is  transferred  or  discharged 
in  non-emergency  cases,  except  when — 

— The  health  or  safety  of  individuals 
in  the  facility  would  be  endangered; 

— The  resident's  health  improves 
sufficientiy  to  permit  a  more  immediate 
transfer 

— Immediate  transfer  or  discharge  is 
required  by  a  resident's  urgent  medical 
needs;  or 

— A  resident  has  not  resided  in  the 
facility  for  30  days. 

Paragraph  (i):  Resident  Care  Policies 

In  8  483.75(i).  we  proposed  that  a 
facility  must  have  written  resident  care 


policies  that  govern  the  continuing 
nursing  care,  and  medical  or  other 
services  furnished  by  the  facility. 
Comments:  Commenters — 

•  Suggested  that  the  regulations  be 
more  specific; 

•  Requested  that  a  social  work  staff 
member  be  included  on  the  policies 
development  team; 

•  Suggested  that  the  provision  not 
require  physician  involvement  in  purely 
nursing  policies;  and 

•  Suggested  that  resident  care  policy 
development  and  review  apply  to  ICFs 
as  well  SNFs. 

Response:  The  SNF  requirement  that 
resident  care  policies  be  developed  by  a 
group  of  professionals  is  repealed  by 
OBRA  '87  effective  October  1. 1990.  We 
have  retained  this  current  statutory 
requirement  (found  at  section  1861{j)(2) 
of  the  Act)  but  will  terminate  it  on  the 
effective  date  of  the  OBRA  '87  provision, 
October  1, 1990. 

(j)  Paragraph:  Resident  Finances 

We  proposed  at  8  483.750)  that  a 
facility  establish  and  maintain  a  system 
that  assures  a  full  and  complete 
accounting  of  the  resident's  personal 
funds  entrusted  to  the  facility  on  the 
resident's  behalf.  Further,  the  system 
must  preclude  any  commingling  of 
resident  funds  with  the  funds  of  any 
person  other  than  another  resident.  The 
individual  ffnancial  record  must  also  be 
available  on  request  to  the  resident  or 
the  legal  representative. 

CommenL  Commenters — 

•  Requested  retention  of  the 
requirement  in  the  current  SNF 
regulations  that  facilities  issue  quarterly 
statements  in  addition  to  allowing  the 
resident  or  his  or  her  representative  to 
inspect  the  record  upon  request; 

•  Requested  a  fiill  and  complete 
accounting  of  all  transactions  according 
to  generally  accepted  accounting 
principles; 

•  Suggested  retention  of  the 
prohibition,  contained  in  the  current 
regulations,  against  commingling  of  a 
resident's  funds  with  any  other  funds  of 
the  facility,  as  well  as  with  those  of  any 
person  other  than  another  resident: 

•  Wanted  no  commingling  of  a 
resident's  funds  whatsoever,  thus, 
requiring  individual  accounts  for  every 
resident  rather  than  separate  accounting 
of  each  resident's  funds  within  a  pooled 
account: 

•  Contended  that  facilities  are  not 
required  to  accept  management  of 
residents'  personal  funds  but  agreed 
that  if  they  do  accept  management 
responsibilities.  Federal  standards  are 
appropriate; 
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•  Wanted  the  family  to  have  access 
to  the  resident's  financial  records,  as 
permitted  under  the  current  ICF 
regulations; 

•  Asked  us  to  implement  the  OBRA 
'87  requirements  concerning 
management  of  personal  fimds  and 
requirements  for  facilities  to  post  surety 
bonds  and  adhere  to  conveyance-upon- 
death  requirements;  and 

•  Asked  that  we  prohibit  facilities 
from  charging,  other  than  through  their 
basic  rate,  for  management  of  personal 
funds. 

Response:  In  these  fmal  regulations, 
we  are  revising  the  financial 
management  requirements  placed  on 
facilities  and  relocating  them  to 
9  483.10(c],  Protection  of  resident  funds. 
We  are  including  OBRA  '87  provisions 
requiring  that  the  facility  maintain  a  full 
and  complete  and  separate  accounting 
of  each  resident's  personal  funds 
entrusted  to  the  facility,  and  make  this 
accounting  available  to  the  resident  or 
legal  representative.  This  provision  is 
effective  on  the  effective  date  of  these 
regulations  because  we  have  authority 
to  implement  it  under  existing  law.  We 
are  also  implementing  those  provisions 
of  OBRA  '87  that  deal  with  residents' 
right  to  control  their  funds  if  they  so 
choose.  Full  implementation  of  OBRA 
'87  resident  funds  provisions  will  begin 
on  October  1, 1990.  We  are  not 
implementing  a  requirement  for 
quarterly  accounting  of  flnancial 
transactions  because  we  did  not 
propose  this  as  a  rule,  it  is  not  an  OBRA 
'87  requirement  and.  although  this 
requirement  did  appear  in  the 
regulations  at  one  time,  as  commenters 
noted,  its  effective  date  was  stayed 
indefinitely. 

Paragraph  (k):  Staff  Qualifications 

We  proposed  at  8  483.75(k)  to  require 
staff  qualifications  for  a  number  of  staff 
categories. 

Comment  We  received  128  comments 
on  this  issue,  many  of  which  suggested 
qualifications  for  activities  and  dietary 
professionals.  These  specialties  are 
discussed  elsewhere  in  this  preamble. 
The  conunents  ranged  from  objections  to 
Federal  requirements  on  the  basis  that 
they  may  conflict  with  State  laws,  to 
suggestions  for  further  licensing 
requirements. 

Response:  We  are  convinced  by  the 
comments  that  we  should  defer  to  State 
law  concerning  professional 
qualifications.  The  loM  also  concluded 
that  it  is  inappropriate  to  prescribe 
detailed  staffing  standards.  Therefore, 
we  are  eliminating  from  S  483.75(i) 
(redesignated  from  (k)]  the  detailed 
credential  requirements  for  nursing 
facility  staff. 


Instead,  we  are  requiring  that  all 
professional  staff  be  licensed,  certified 
or  registered  in  accordance  with 
applicable  State  laws. 

Paragraph  (1):  Use  of  Outside  Resources 

In  proposed  i  483.75(1).  a  facility  that 
does  not  employ  a  qualified  person  to 
furnish  a  service  must  arrange  with  an 
outside  person  or  agency  to  provide  that 
service.  We  proposed  that  the  facility 
must  assume  responsibility  for  the 
quality  and  timeliness  of  the  services 
furnished  by  an  outside  resource. 

CoirimenU  In  summary,  commenters — 

•  Objected  to  the  requirement  that  a 
facility  assume  responsibility  for  the 
quality  of  services  furnished  to  its 
residents  by  an  outside  resource. 

•  Suggested  that  we  use  existing 
language  from  S  405.1121(i]  requiring  the 
facility  to  assume  professional  and 
administrative  responsibility  for 
services  furnished  by  an  outside 
resource. 

•  Suggested  that  we  require  that  the 
outside  resource  meet  the  same 
standards  that  would  be  required  of  a 
facility  employee. 

Response:  We  believe  that  the  facility 
must  be  responsible  for  the  quality  of 
services  furnished  to  its  residents  by  an 
outside  resource.  If  a  facility  does  not 
believe  it  can  assure  the  quality  of 
services  obtained  from  a  particular 
outside  resource,  it  may  obtain  services 
from  a  different  source  whose  quality  it 
can  assure,  or  it  may  furnish  the 
services  itself.  Regarding  the 
qualifications  of  outside  resources,  we 
note  that  OBRA  '87  requires  that 
services  provided  by  the  facility,  as  well 
as  services  that  the  facility  obtains  from 
an  outside  source,  must  meet 
professional  standards  of  quality.  We 
are  modifying  paragraph  (2)  of  tfiis 
provision  to  incorporate  this 
requirement.  In  this  final  rule,  paragraph 
(1)  has  been  redesignated  as  paragraph 
\Sl 
Paragraph  (m):  Medical  Director 

In  I  483.75(m),  we  proposed  that  a 
facility  must  designate  a  physician, 
registered  nurse  or  other  medical  staff 
member  to  serve  as  medical  director. 
Ilie  medical  director  is  responsible  for 
implementation  of  resident  care  policies, 
development  and  coordination  of  the 
resident  treatment  plan,  and  care 
delivered  to  each  resident. 

Comment  Summarized  below  are  the 
major  issues  raised  by  commenters 
concerning  the  medical  director. 
Commenters — 

•  Objected  to  a  nonphysidan  serving 
as  medical  director  on  the  basis  that 
only  a  physician  can  educate  facility 
staff  on  the  care  of  specific  problems. 


and  serve  as  a  link  between  the  facility 
and  the  larger  health  care  community; 

•  Recommended  that  the  position  be 
abolished  or  required  only  in  SNFs; 

•  Recommended  that  the  position  be 
required  only  in  those  ICFs  with  over 
120  beds:  and 

•  Expressed  concern  over  possible 
conflict  in  terms  of  duties  between  the 
medical  director  and  the  resident's 
primary  physician  (as  well  as  other 
trained  professionals  responsible  for 
managing  specific  disciplines  within  the 
faciUty),  and  suggested  that  the  medical 
director  coordinate  care  provided  by 
attending  physicians,  but  not  develop 
treatment  plans  or  provide  care. 

Response:  In  response  to  comments, 
we  are  making  the  following  revisions  to 
S483.75(k)  (redesignated  from  (m)).  We 
are — 

•  Requiring  that  only  a  physician 
serve  as  medical  director, 

•  Retaining  the  requirement  for  both 
SNFs  and  ICFs  to  have  a  medical 
director  since,  under  the  final  rule  the 
Medical  distinction  between  SNF  and 
ICF  services  will  be  eliminated  effective 
October  1, 1990.  It  is  cleariy  our  intent, 
and  in  keeping  with  the  loM  report,  to 
eliminate  as  many  distinctions  between 
SNF  and  ICF  requirements  as  possible. 

•  Not  retaining  the  proposed 
requirement  that  the  medical  director  be 
responsible  for  development  and 
coordination  of  the  resident  treatment 
plan,  and  care  delivered  to  each 
resident.  Instead,  we  are  requiring  that 
the  medical  director  be  responsible  for 
implementation  of  resident  care  policies, 
and  the  coordination  of  medical  care  in 
the  facility. 

Paragraph  (n):  Laboratory  Services 

We  proposed  that  SNFs  must  provide 
or  obtain  clinical  laboratory  services  to 
meet  the  needs  of  their  residents. 

Comment  Proposed  paragraph  (n) 
also  required  that  when  a  SNF  provides 
its  own  laboratory  services,  the  services 
must  meet  the  applicable  conditions  for 
coverage  of  the  services  furnished  by 
independent  laboratories  specified  in  42 
CFR  Part  405,  Subpart  M.  Some 
commenters  thou^t  that  it  would  be 
more  reasonable  for  facilities  to  meet 
the  conditions  of  participation  for 
hospital  laboratories  specified  in 
S  482.27. 

Response:  We  are  unable  to  make  the 
change  suggested  by  commenters 
because  we  interpret  section  1861(s)(ll] 
of  the  Act  as  requiring  a  SNF  that 
furnishes  its^wn  laboratory  services  to 
meet  the  requirements  for  certification 
as  an  independent  laboratory.  We  are. 
however,  developing  proposed 
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regulations  for  laboratory  services  diat 
would  be  uniform  for  all  providers. 

Comment  In  proposed  paragraph  (n) 
(redesignated  as  (1)  in  this  final  rule), 
we  also  provided  that  a  faciUty  that 
does  not  provide  laboratory  services 
must  have  an  agreement  to  obtain  those 
services  from  a  physician's  office,  a 
participating  hospital.  SNF,  or 
independent  laboratory,  which  is 
approved  to  provide  these  services 
under  the  Medicare  program.  Seven 
commenters  objected  to  allowing 
physicians'  offices  to  do  laboratory 
testing  because  they  are  not  required  to 
be  certified  for  participatioo  in  the 
Medicare  program. 

Response:  We  share  the  commenters' 
concerns,  fuid  are  revising  the 
redesignated  paragraph  (1)  to  read  as 
follows:  "If  the  facility  does  not  provide 
laboratory  services  on  site,  it  must  have 
an  agreement  to  obtain  these  services 
only  from  a  laboratory  that  is  approved 
for  participation  in  the  Medicare 
program  either  as  a  hospital  or  as  an 
independent  laboratory." 

Paragraph  (p):  Medical  records  (clinical 
records) 

Proposed  S  483.75(p)  requires  a  facility 
to  maintain  medical  records  on  each 
resident  in  accordance  with  accepted 
professional  standards  and  practices. 
Generally,  the  facility  must  keep 
confidential  all  information  in  a 
resident's  records,  and  must  permit  each 
resident  to  inspect  his  or  her  records  on 
request  and  provide  copies  on  request. 

Comment  Summarized  below  are  the 
major  comments  we  received  on 
medical  records. 

Commenters — 

•  Suggested  that  the  resident's 
physician  be  allowed  to  limit  a 
resident's  access  to  his  or  her  medical 
record  on  the  basis  of  medical 
contraindications; 

•  Suggested  we  add  reasonable 
timeframes  for  a  facihty  to  comply  with 
a  resident's  request  to  inspect  or  provide 
photocopies  of  records; 

•  Recommended  retention  of  current 
medical  record  staff  credential 
requirements  in  §  405.1132(a); 

•  Recommended  retention  of  existing 
requirements  in  S  405.1132  (c)  and  (g), 
which  describe  the  contents  and  the 
indexing  of  medical  records, 
respectively; 

•  Recommended  that  an  exception  to 
confidentiality  be  made  in  the  case  of 
authorized  State  and  Federal 
representatives  who  require  resident 
information  for  State  surveys? 

•  Suggested  that  we  include 
information  in  the  medical  record  to 
determine  progress  on  meeting  care  plan 
goals. 


Response:  In  response  to  comments, 
in  redesignated  paragraph  (n)  we  are — 

•  Not  limiting  a  resident's  access  to 
his  or  her  records  because  that  would  be 
inconsistent  with  the  resident's  right  to 
be  fully  informed  of  his  or  her  health 
status,  as  provided  in  the  resident's 
rights  requirement,  |  483.10(b)(3); 

•  Requiring  that  a  facility  provide  a 
resident  with  a  photocopy  of  records 
within  48  hours  after  a  written  request; 

•  Not  specifying  qualifications  for 
medical  records  personnel  to  be 
consistent  tvith  our  approach  to  defer  to 
State  law; 

•  Not  adding  further  requirements  for 
the  contents  of  medical  records  or 
indexing  so  that  faciUties  are  left  with 
some  discretion  in  this  area; 

•  Not  providing  in  this  section  for 
release  of  information  of  Federal  and 
State  representatives,  since  this  is 
abeady  addressed  in  42  CFR  Part  405, 
Subpart  S; 

•  Substituting  the  term  "clinical 
records"  for  "medical  records".  This  is  a 
technical  change  that  also  happens  to  be 
consistent  with  OBRA  '87. 

•  Adding  to  paragraph  (n)(6)  the 
requirement  that  the  clinical  record 
contain  progress  notes,  as  well  as  the 
results  of  any  preadmission  screening 
conducted  by  the  State. 

Paragraph  (q):  Disaster  Preparedness 

Proposed  S  483.75(q)  requires  that  the 
facility  have  written  plans  and 
procedures  to  meet  all  potential 
emergencies  and  disasters,  and  that  the 
facility  train  employees  in  emergency 
procedures. 

Comment  Commenters  suggested  that 
we  clarify,  training  procedures  for 
emergencies,  while  others  argued  that 
training  should  focus  on  frequently 
encountered  types  of  emergencies.  One 
commenter  suggested  that  we  require 
monthly  fire  drills,  and  add  labor  strikes 
to  the  list  of  emergencies. 

Response:  We  believe  that  training 
procedures  are  more  appropriately 
placed  in  guidelines  rather  than 
regulations.  This  list  of  emergencies  is 
not  intended  to  be  an  all-inclusive  list 
but  rather  examples:  therefore,  we  have 
not  included  labor  strikes.  Fire  drills  are 
already  addressed  in  the  National  Fire 
Protection  Association  standards,  which 
require  quarterly  drills  on  each  shift 
These  provisions  are  incorporated  by 
reference  in  the  Physical  environment 
requirement  S  483.70(a). 

Paragraph  (r):  Transfer  Agreement 

Proposed  {  483.75(r)  requires  that  a 
facility  have  in  effect  a  written  transfer 
agreement  with  one  or  more  hospitals 
approved  for  participation  under 
Medicare  and  Medicaid.  The  facility 


must  ensure  that  residents  are  not 
involuntarily  discharged  or  transferred 
to  another  faciUty  except  imder 
specified  circumstances,  and  must  notify 
a  resident's  cepresentative  and 
physician  of  the  tranfer. 

We  also  proposed  that  a  facility  must 
ensure  that  the  resident  is  not 
involtmtarily  discharged  or  transferred 
to  another  facility  unless — 

— ^A  physician  certifies  that  it  is 
medically  necessary; 

— The  facility  determines  that  it  is 
necessary  for  the  resident's  welfare  or 
the  welfare  of  other  residents; 

— ^The  facility  is  going  out  of  business: 
or 

— Except  as  prohibited  by  the 
Medicare  and  Medicaid  programs,  the 
resident's  bill  has  been  unpaid. 

The  facility  must  notify  the  resident 
and  any  representatives  in  writing — 

— ^At  least  3  days  before  the  end  of  a 
bed  hold  period;  and 

— Except  in  emergencies,  4  days 
before  discharge  or  transfer  from  the 
facility. 

Comment  Regarding  the  portion  of 
this  provision  on  transfer  agreements, 
the  majority  of  commenters  requested 
that  we  delete  the  requirement  that  a 
facility  and  the  transfer  hospital 
exchange  information  for  determining 
whether  the  resident  can  be  adeifliately 
cared  for  in  a  less  expensive  setting 
than  either  the  facility  or  the  hospital. 
They  argued  that  transferring  personnel 
can  only  assure  that  the  receiving 
facility  is  licensed  to  furnish  the 
appropriate  level  of  care,  and  lack  the 
expertise  to  analyze  the  cost  structure  of 
the  transfer  setting. 

Response:  While  we  agree  that  this 
particular  provision  shouJd  not  be  the 
primary  mechanism  for  ensuring 
appropriateness  of  placement  we  note 
that  this  requirement  cannot  simply  be 
deleted,  as  it  is  taken  directiy  bom 
''section  1861(1)(2)  of  the  Act  which 
currently  applies  only  to  SNFs. 
However,  section  1919(a)(2)  of  the  Act 
as  added  by  OBRA  '87,  extends  that 
section's  applicability  to  nursing 
facilities  which,  in  addition  to  Medicaid 
SNFs,  will  also  encompass  those 
facilities  currentiy  categorized  as  ICFs. 
While  the  proposed  regulation  appears 
to  require  that  this  type  of  information 
be  exchanged  every  time  a  transfer 
occurs,  the  wording  of  the  statutory 
provision  allows  more  flexibility. 
Therefore,  we  are  revising  this  provision 
to  clarify  that  information  relating  to 
whether  care  can  be  adequately 
furnished  in  a  less  expensive  setting 
need  be  exchanged  only  when  the 
transferring  facility  deems  it 
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appropriate.  Paragraph  (r)  is  being 
redesignated  as  (p). 

Comment  in  •uminary.  commenters 
on  the  transfer  and  discharge  portion  of 
this  provision — 

•  Urged  that  transfer  and  discharge 
requirements  be  relocated  to  the 
resident  rights  requirement: 

•  Complained  that  the  time  allowed 
for  notification  of  transfer  and  discharge 
was  too  short  and  proposed  instead  30 
days  for  nonemergency  cases: 

•  Suggested  that  verbal  or  phone 
notification  followed  by  written 
notincation.  would  be  more  practical: 

•  Noted  that  Medicare  policy  may  not 
permit  a  4-day  notice,  as,  for  example, 
transfer  or  discharge  must  be  completed 
within  3  days  when  there  is  a 
determination  that  skilled  level  of  care 
is  no  longer  necessary; 

•  Suggested  that  the  facility  provide 
notincation  of  the  State's  bed  hold 
policy  at  the  beginning  of  a  bed  hold 
period  rather  than  at  ^e  end; 

•  Requested  clarification  of  terms  and 
editorial  changes; 

•  Requested  that  we  require  notice  of 
inter-facility  transfers  also: 

•  Suggested  documentation  of  the 
need  for  transfer  or  discharge  in  the 
clinical  record; 

•  Suggested  that  concern  for  the 
welfare  of  others  in  the  facility  should 
be  a  legitanate  cause  for  transfer  or 
discharge: 

•  Asked  that  we  incorporate 
Medicare  and  Medicaid  due  process  of 
law  protections;  and 

•  Requested  that  we  clarify  to  whom 
a  resident  may  appeal 

Response:  in  response  to  comments, 
we  are — 

•  Establishing  transfer  and  discharge 
requirements  as  paragraph  (a)  under 

S  483.12.  Admission,  transfer  and 
discharge  rights: 

•  Retaining  the  language  of  the 
proposed  rule,  which  requires  that  a 
resident  be  notified  4  days  prior  to 
transfer  and  discharge.  The  30  day 
notice  requested  by  commenters  would 
be  too  costly  for  providers  at  this  time. 
We  will  irapiement  the  OBRA  '87 
requirement  for  30  days  advance  notice 
on  October  1. 1990; 

•  Requiring  documentation  of  the 
reason  for  transfer  or  discharge  in  the 
clinical  record,  in  accordance  with 
public  comment: 

•  Requiring  that  the  attending 
physician  determine  that  transfer  or 
discharge  is  necessary  when  the 
resident's  medical  needs  or  general 
welfare  is  involved; 

•  Requiring  that  a  facility  physician 
may  determine  that  transfer  or 
discharge  is  necessary  when  the  health 


of  individuals  in  the  facility  is 
endangered 

•  Requiring  written  notice  to  a 
resident  before  a  facility  transfers  or 
discharges  a  resident: 

•  Requiring  that  a  facility  notify  a 
resident  and  his  or  her  representatives 
of  the  State's  bed  hold  policy,  if  any, 
before  transfers  to  a  hospital  or  for 
therapeutic  leave; 

•  Addressing  notification  of  a  change 
in  room  assigiunent  under  the  quality  of 
life  requirement  in  {  483.15(e). 
Acccnnmodafion  of  needs:  and 

•  Planning  to  implement  a  State 
appeals  process  for  transfers  and 
discharges  in  a  separate  regulation. 

Paragraph  (r):  Quality  Assessment  and 
Assurance  Committee 

Sections  1819(b)(1)(B)  and 
1919(bMl)(B)  of  the  Act  as  amended  by 
OBRA  '87,  require  a  quality  assessment 
and  assurance  committee.  Paragraph  (r) 
implements  this  section  of  the  law  on 
October  1, 199a  fai  addition  to  the 
committee's  statutory  responsibiUty  to 
oversee  the  quaUty  of  services  in  the 
facility^  we  expect  it  to  ad  as  a 
committee  of  die  whole  and  assume  the 
responsibilities  of  the  pharmaceutical 
services  committee  at  i  483.e0{c),  the 
utilization  review  committee  at 
S  483.75(q),  whose  existence  will  be 
terminated  September  30, 1990,  and  the 
infection  control  program  at  S  483.65. 

Paragraph  (s):  Utiliration  Review 

Proposed  i  483.75(s)  requires  that  a 
SNF  have  in  effect  a  utilization  review 
(UR)  plan  that  provides  for  the  review  of 
the  Bwdical  necessity  of  services. 

Comment  Many  commenters 
recommended  elimination  of  UR  as  a 
needless  paperwork  burden.  Others 
requested  clarification  of  various  areas, 
such  as  the  review  of  extended  duration 
stays. 

Response:  We  note  that  in  OBRA  '67, 
Congress  has  eliminated  the  UR 
requirement  from  the  Act  as  it  pertains 
to  SNFs.  However,  until  repeal  of  the 
SNF  UR  requirement  becomes  effective 
on  October  1. 1990,  the  existing  statutory 
UR  requirement  at  sections  1861(j)(8) 
and  1861(k)  of  the  Act  remains  in  effect 
for  Medicare  and  Medicaid  SNFs.  While 
we  are  sympathetic  to  the  concerns  of 
those  commenters  who  suggest  that  this 
provision  should  be  eliminated 
immediately  from  the  regulations,  we 
believe  that  until  the  OBRA  '87  repeal  of 
the  SNF  UR  requirement  becomes 
effective,  the  regulations  must  continue 
to  reflect  at  least  those  requirements 
that  are  contained  in  existing  law. 
Para^vph  (s)  is  redesignated  as  (q). 

Regarding  the  suggestion  to  increase 
the  maximum  time  interval  permitted  in 


the  regulations  for  review  of  extended 
duration  stays,  we  note  that  section 
1861^k)  of  the  Act  does  not  prescribe  a 
specific  duration  of  stay  that  must  be 
subject  to  review;  therefore,  we  are 
revising  the  regnlations  to  allow  each 
facility  to  make  its  own  determination  of 
what  IS  appropriate  in  this  regard. 

Paragraph  (t):  Disclosure  of  Ownership 

Proposed  S  463.75(t)  requires  facilities 
to  comply  with  the  disclosure 
requirements  of  42  CFR  42a206, 
Disclosure  of  persons  having  ownership, 
financial  or  control  interest 

Comment  One  commenter  suggested 
that  we  revise  paragraph  (t)  to  refiect 
the  disclosure  of  ownership 
requirements  contained  in  OERA  '87. 
while  another  suggested  (hat  the 
provision  be  deleted. 

Response:  Sections  4201  and  4211  of 
OBRA  '87  amend  the  Act  by  adding  new 
section  1819(d)(1)(B)  (for  Medicare)  and 
secUon  1919(d)(1)(B)  (for  Medicaid) 
dealing  with  disclosure  of  ownership 
requirements.  We  have  revised 
paragraph  (s)  (redesignated  from  (t))  to 
reflect  these  requirements,  efiective 
October  1. 199a  In  summary,  revised 
paray^ph  (s)  will  require  facilities  to 
notify  at  the  time  of  change  the  State 
agency  when  there  are  changes  in — 

•  Individuals  with  ownership  or 
control  interest 

•  Officers,  directors,  agents  or 
managing  employees: 

•  The  corporation,  association  or 
other  company  responsible  for 
management  of  the  facility;  or 

•  The  facility's  administrator  or 
director  of  nursing. 

Paragraph  (u):  Resident  Participation 

We  proposed  that  the  facility  must 
ensure  resident  participation  in  the 
facility's  policy  and  operational  decision 
making. 

Comment  Commenters — 

•  Almost  unanimously  opposed  this 
provision  because,  in  their  opinions, 
many  residents  are  too  sick  or  mentally 
confused  to  sit  through  long  board  or 
staff  meetings,  and  most  are  usually 
uninformed  of  the  issues: 

•  Noted  that  discussions  concerning 
other  residents  would  violate 
confidentiality  requirements:  and 

•  Supported  the  use  of  resident  and 
family  councils  as  the  vehicle  for 
involving  residents  in  decisions  affecting 
their  care  and  life  in  the  facility. 

Response:  We  acknowledge  that 
many  of  the  points  made  by  commenters 
call  into  question  the  ability  to 
implement  this  broadly  stated 
requirement.  Nonetheless,  we  feel  it 
important  that  participation  rights  be 
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available.  We  are  revising  this  provision 
and  including  it  under  the  quality  of  life 
requirement  at  {  483.15(c].  to  clearly 
give  residents  the  right  to  organize  and 
participate  in  resident  and  family 
groups.  We  require  of  the  facility  that  it 
allow  such  groups  to  exist  and.  where 
they  exist  to  provide  them  with  meeting 
space,  privacy,  end  staff  support.  We 
believe  this  requirement  is  consistent 
with  OBRA  '67.  which  includes  the  right 
of  the  resident  and  family  to  organize 
and  participate  in  resident  and  family 
groups.  The  facility  must  also  consult 
with,  listen  to.  and  ad  upon  the 
recommendations  of  these  groups. 

Paragraph  (v):  Independent  Meifical 
Evaluation  and  Audit 

Proposed  {  483.75{v)  requires  that  a 
SNF  cooperate  in  an  effective  program 
providing  for  independent  HMt^ir^l 
evahiatkm  and  audit  of  tiie  residents  in 
the  facility,  including  medical  evaluation 
of  each  resident's  need  for  SNF  care. 

Comment  Two  commenters  suggested 
that  we  restore  the  provisions  on 
medical  care  evaluation  studies  in 
existing  regulations  at  42  CFR 
405.1137tc).  Another  suggested  fliat  this 
provision  incorporate  the  inspection  of 
care  process. 

Response:  OBRA  '67  renwives  the 
statutory  basis  for  this  provision,  section 
1861(j)tl2)  of  the  Act  effective  October 
1. 1990.  Therefore,  we  do  not  believe  h  is 
appropriate  to  augment  this  provision  by 
adding  specific  fcquirenents  beyond 
those  contained  in  the  proposed 
regulations.  Paragraph  (v)  is 
redesignated  as  (t). 

Summary  of  revisions  to  §  483.75 

The  following  is  a  summary  of  the 
major  changes  to  oar  proposal  that  we 
are  making  to  {  483.75  in  response  to 
conunents. 

•  We  are  making  extensive  revisions 
to  proposed  paragrajdi  (c).  Governing 
body,  paragraphs  (4)  and  (5),  to 
incorporate  OBRA  '87  provisions 
concerning  fadlity  access,  and 
relocating  these  provisions  in  the 
Protection  of  resident  rights 
requirement  S  483.10,  paragraph  (k). 
Access  to  the  fadlity. 

•  In  proposed  paragraph  (c)(6).  we  are 
providing  that  a  resident  has  the  right  to 
examine  the  results  of  Federal  and  State 
surveys  and  plans  of  correction  upon 
reasonable  request  and  relocating  diis 
provision  to  the  resident  rights 
requirement  S  483.10,  paragra[^  (g). 
Examination  of  survey  results. 

•  We  are  not  making  final  proposed 
paragraph  (e).  Personnel  Polides  and 
Procedures,  and  relocating  requirements 
concerning  communicable  diseases  of 
employees  to  the  Infection  control 


requirement  8  483.65,  paragraph  (b). 
Infection  control  program. 

•  In  proposed  paragraph  (h). 
Notification  of  changes,  we  are  making 
certain  revisions  suggested  by 
commenters,  and  relocating  the  contents 
to  the  resident  rights  requirement 

S  483.10,  paragraph  (b)(10).  Notification 
of  changes. 

•  In  proposed  paragraph  (i).  Resident 
care  policies,  we  are  removing  the 
specific  SNF  requirements  in 
accordance  with  OMIA  '87  provisions, 
and  relocating  the  contents  in  the 
requirement  for  Protection  of  resident 
rights.  S  483.12.  paragraph  (e).  Resident 
care  policies. 

•  In  proposed  paragraph  (j).  Resident 
finances,  we  are  adding  the  requirement 
that  accounting  be  done  "according  to 
generally  accepted  accounting 
principles."  ami  relocating  this  provision 
to  Ae  resident  rights  requirement 

S  483.10.  paragraph  (c).  Protection  of 
resident  funds. 

•  We  are  removing  the  specific  staff 
quahfications  and  oedential 
requirements  from  proposed  {  483.75(k). 
(redesignated  as  paragraph  (i)).  and 
requiring  instead  that  professional  staff 
be  licensed,  certified  or  registered  in 
accordance  with  State  law. 

•  We  are  requiring,  in  proposed 
paragraph  (m).  Medical  director 
(redesignated  as  paragraph  0^)).  that 
only  a  physician  serve  as  medical 
director  of  a  facility;  and  requiring  that 
the  medical  diredor  be  responsible  for 
implementation  of  resident  care  polides 
and  the  coordination  of  medical  care  in 
the  fadlity. 

•  In  proposed  paragraph  (n). 
Laboratory  services  (redesignated  as 
paragraph  (1)),  we  are  reqsiring  that  if  a 
facility  does  not  provide  laboratory 
services  on  site,  it  must  have  an 
agreement  to  obtain  these  services  only 
from  a  laboratory  that  is  approved  for 
participation  in  the  Medicare  program 
eidier  as  a  hospital  or  as  an  independent 
laboratory. 

•  In  proposed  paragraph  (p).  Medical 
records  (Clinical  records  re^i^ated 
as  paragraph  (n)).  we  are  requiring  that 
a  facility  furnish  a  resident  with  a 
photocopy  of  requested  records  within 
48  hours  after  a  resident's  %vritten 
request  and  replacing  the  term. 
"medical  records"  witii  "clinical 
records."  We  are  also  adding  the 
requirement  that  the  clinical  record 
contain  jHogress  notes. 

•  We  are  revising  proposed 
paragraph  (r).  Transfer  and  discharge, 
clauses  (3),  (4),  and  (5)  to  incorporate 
OBRA  '87  provisions  induding  30  day 
notice  before  transfer  or  discharge, 
effective  October  1. 1990.  and  a  4  day 
notice  as  of  the  effective  date  of  these 


regulations,  and  relocating  the  contents 
to  the  Admission,  transfer  and  discharge 
rights  requirement  S  483.12  paragraph 
(a).  Transfer  and  discharge. 

•  We  are  redesignating  the 
paragraphs  within  proposed  paragraph 

(s).  Utilization  review  (redesignated  as       ~ 
paragraph  (q)].  and  revising 
redesignated  paragraph  {q)(2)  to  clarify 
when  the  facility  must  complete  the 
extended  duration  review. 

•  In  proposed  paragraph  (t). 
Disclosure  of  onvnership  (redesignated 
as  paragraph  (s)).  we  are  adding  OBRA 
'87  requirements,  effective  October  1, 
19601  concerning  a  fedlity's  obligation  to 
notify  the  State  agency  when  certain 
changes  in  ownership  and  management 
occur. 

•  In  proposed  paragraph  (u).  Resident 
participation,  we  are  incorporatiflg  ^ 
OBRA  '87  provisions  on  the  right  of  ^ 
residents  and  family  ffxmps  to  organize 

and  partidpate,  and  relooiting  tl^ 
provision  to  the  quality  of  life 
requirement  S  483.15.  paragraph  (c). 
Participation  in  resident  ami  family 
groups. 

Payment  Provisions 

Section  4211(bKl)  of  OBRA  fff 
amends  section  19a2(a)(13)  of  the  Ad  to 
require  a  State  to  sabnit  an  assvanoe 
to  the  Secretary  that  its  payment  rates 
to  nursing  facilities: 

take  into  accoont  the  costs  of  complying 
with  subsections  (b)  (otiier  tiian  paragraph 
(3Mn  thereoO.  (c),  sad  (d)  of  aectioa  1919  end 
provide  (ia  the  case  of  ■  waiver  under  sectioa 
1919(b)(4)(C)(iO|  for  aa  approfiriate  red«ctiaa 
to  take  into  acoouot  tke  kmer  ooals  (if  any) 
of  the  {scility  lor  aHisiig  care. 

Section  1919(b)(3KQ  in  the  above 
quote  refers  to  preadmission  screening 
for  mentally  ill  and  mentally  retarded 
individuals. 

Section  4211(b)(2)  of  OBRA  '87  finther       * 
provides  cotain  timing  requirements  for 
State  plan  amemhnents  to  take  into 
account  the  new  provisions  of  section  -• 

1919  of  the  Act  which  are  effective 
Odober  1, 199a  The  Ad  provides  that 
each  State  must  submit  an  amendment 
not  later  than  April  1, 199a  to  provide 
for  an  appropriate  adjustment  in 
payment  amounts  for  nursing  fadUty 
services  to  be  fiimished  during  the  year 
beginning  October  1, 198a  The  Ad 
requires  that  the  Secretary  review  each 
of  the  amendments  and.  by  September 
30, 199a  approve  or  disapprove  each  of 
them.  If  an  amendment  is  disapproved, 
the  State  is  required  to  submit  a  revised 
amendment  meeting  the  requirements. 
The  absence  of  approval  does  not 
relieve  the  State  or  a  nursing  fadUty  of 
any  obligation  or  requirement  under  the 
Medicaid  program. 


■I  I  . 
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Section  4211(b)(1)  of  OBRA  '87  also 
requires  that  the  State  provide  for 
procedures  to  make  available  to  the 
public  the  data  and  methodology  used  in 
establishing  payment  rates  for  nursing 
facilities.  Consequently,  we  are  revising 
1 447.253(b)(1)  to  require  that  the 
methods  and  standards  used  by  the 
Medicaid  agency  to  establish  payment 
rates  for  nursing  facility  services  take 
into  account  the  costs  of  complying  with 
the  requirements  of  Part  483  Subpart  B 
(except  for  preadmission  screening  of 
individuals  with  mental  illness  and 
mental  retardation  under  i  483.20(f). 
Section  1903(a)(2)(q  of  the  Act  provides 
that  75  percent  Federal  financial 
participation  is  available  for  these  costs 
under  section  1919(e)(7)  of  the  Act,  and 
these  are  considered  Medicaid 
administrative  costs  and  reimbursed  as 
such).  The  methods  and  standards  mnst- 
also  provide  for  an  appropriate 
reduction  to  take  into  account  the  lower 
costs  (if  any)  of  the  facility  for  nursing 
care  under  a  waiver  of  the  requirement 
to  provide  licensed  nurses  on  a  24-hour 
basis,  under  {  483.30(c).  The  agency 
must  also  establish  procedures  under 
which  the  data  and  methodology  used  in 
establishing  payment  rates  are  made 
available  to  the  public. 

We  believe  most  States  will  need  to 
submit  amendments  to  their  plans  to 
meet  the  requirements  in 
§  447.253(b)(l)(iii](A).  For  example,  a 
State  that  calculates  prospective  rates 
for  long-term  care  facilities  by  trending 
forward  a  prior  year  cost  base  could  not 
we  believe,  provide  a  satisfactory 
assurance  concerning  its  current  plan, 
since  the  State  could  not  demonstrate 
how  the  additional  costs  of  section 
1919's  requirements  (e.g.,  increased 
staffing  or  new  resident  assessment 
programs)  would  be  accounted  for  under 
the  present  methodology.  Moreover,  a 
number  of  States'  plans  currently 
contain  provisions  that  permit 
additional  reimbursement  or  rate 
recalculation  in  order  to  recognize  cost 
increases  associated  with  compliance 
with  revised  Fedeal  or  State  standards. 
We  expect  that  for  such  a  State  to 
provide  a  satisfactory  assurance,  it  must 
specify  in  its  plan  precisely  how  the 
additional  costs  will  be  taken  into 
account  In  setting  rates. 

IB.  Crosswalk  to  Propo— d  Ride 

Due  to  the  extensive  rearrangement  of 
the  regulations  from  that  originally 
proposed,  and  the  addition  of  numerous 
OBRA  '87  provisions,  we  are  including 
the  follow^  chart  as  a  general  guide  to 
readers  in  identifying  the  source  of  the 
requirements  in  the  Hnal  rule.  The 
derivation  table  in  Part  VI  of  this 
preamble  relates  provisions  of  this  final 
_rule  to  existing  regulations. 
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Waiver  (^Proposed  Rakmaking 

We  ordioarily  publish  notioes  of 
proposed  mlemakii^  io  the  Federal 
Register,  and  offra-  the  pablic  on 
opportunity  to  comment  on  proposed 
rules.  Such  notioes  include  a  statement 
of  the  nature  of  the  nileaiaking 
proceeding,  reference  to  the  legal 
authority  under  whidi  the  rule  is 
proposed,  and  the  terms  or  substaiMX  of 
the  proposed  rule  or  a  descrqiticm  <A  the 
subjects  and  issues  involved.  However, 
this  requirement  can  be  waived  when 
we  find  good  cause  that  such  a  notice 
and  comment  procedure  is 
Impracticable,  unnecessary,  or  contrary 
to  the  pubbc  interest  and  incorporates  a 
statement  of  the  findoig  aiul  its  reasons 
in  the  rule  issued. 

With  regard  to  the  provisions  of 
OBRA  '87  that  are  self-executing, 
identified  earlier  in  the  preamble,  we 
believe  that  issuance  of  these  legislative 
changes  for  notice  and  comment  would 
be  unnecessary  and  contrary  to  the 
public  interest  since  Aey  are  being 
incorporated  into  these  regulations  as 
they  appear  in  the  statute  and  are  given 
an  effective  date  as  specified  in  OBRA 
'87.  imless  the  provisions  are  otherwise 
authorized  tuider  current  law.  Hierefore, 
we  find  good  cause  to  waive  the 
proposed  rulemaking  procedttfe  with 
respect  to  these  provisitms. 


Regulatory  Impact  Statement 
A.  Introduction 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  final 
r^uiatory  impact  analysis  for  any  final 
rule  that  meets  one  oi  the  E.O.  criteria 
for  a  "major  rule";  that  is.  that  would  be 
likely  to  result  in:  an  annual  effect  on 
the  economy  of  $1(X)  millioB  or  more:  a 
ma)or  increase  in  costa  or  prices  for 
consumen.  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or. 
significant  adverse  effects  on 
competition,  emptoyment.  investment, 
productitnty.  innovation,  or  on  tiae 
ability  of  United  States-based 
enterprises  to  compete  wnth  foreign- 
based  enterprises  in  daaestic  or  export 
markets.  In  addition,  we  generally 
prepare  a  final  regulatory  flexilHlity 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.&a  801  through  612),  unless  the 
Secretary  certifies  that  a  final  regulation 
would  not  have  significant  economic 
Impact  on  a  substanHal  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
treat  all  Me<ibcare  and  Medicaid  long 
term  care  providera  as  sntall  entities. 
States  and  individuals  are  not  small 
entities. 

The  provinoos  contained  in  this  rule 
are  not  expected  to  result  in  an  annual 
et»nomic  impact  of  $100  million  or 
more.  However,  the  provisions  wfll 
affect  a  Mimber  of  small  and  new 
providers.  Those  providers  that  would 
find  it  diSictdt  to  compete  under  the 
final  rale  may  view  our  final  rule  as 
having  a  significant  adverse  effect  on 
competitioQ.  Therefwe,  we  have 
prepared  the  following  analysis,  which 
is  intended  to  conform  to  die  objectives 
of  E.0. 12291  and  the  RFA. 

In  preparing  this  analysis,  we  found  it 
diflicnh  to  anticipate  all  the  potential 
Impacts  of  these  regulations.  In  the 
proposed  rule  published  October  16. 
1987  (52  PR  38562),  we  explained  that  in 
general,  the  following  observations  of 
the  loM  study  on  the  cost  implications  of 
their  recommendations  applied  also  to 
the  proposed  rule.  We  believe  that  these 
observations  apply  to  this  final  rule  as 

VlrcU. 

The  eFTects  of  the  recommendatJons  on  die 
costs  of  regulation  and  on  the  costs  of 
providing  care  to  residents  are  not  easily 
cakalated  for  two  reasons:  (1)  TTie 
quantitative  and  qualitative  changes  in 
behavior  of  tt«e  various  actors  in  the  system, 
and  the  effects  on  efTiciency  of  the  regulatory 
agencies  and  nursing  homes,  cannot  be 
predicted  on  the  basis  of  current  data:  (2) 
current  data  about  stafTing  and  costs  in 
nursing  homes  and  in  state  regulatory 
agencies  are  not  available  in  sufficient  detail; 


and  (3)  some  immadiale  costs  are  likely  to 
produce  long-lenn  savings  that  oannol  be 
estimated.  Given  these  uncertainties,  any 
estimates  made — even  with  the  assistance  of 
a  very  elaborate  cost  model — would  have  to 
present  a  wide  range  of  costs  to  account  for 
interactions  of  varying  assamptiotu. — (Page 
214) 

Subsequent  to  the  publishing  of  the 
proposed  rule.  OBRA  '87  was  passed  by 
Congress  and  signed  into  law  on 
December  22, 1967.  This  legislation 
covered  many  of  the  provisions  that 
appeared  in  the  proposed  rule. 
Therefore,  many  of  the  provisions  that 
we  are  adopting  in  this  final  rule  are 
now  legislative  provisions. 

For  example,  nurse  aide  training 
requiremento  which  are  expected  to     "^ 
substantially  increase  costs,  are  a  direct 
resuh  of  this  legislation  rather  than  the 
regulations.  However,  we  believe  that 
the  increased  training  of  personnel  will 
result  in  healthier  residents,  which  will 
reduce  costs  in  the  long  run. 

The  final  changes  for  nursing  services 
conform  the  regulations  to  many  of  Ae 
legislative  provisions  that  will  be  in 
effect.  For  the  most  part,  costs  would  be 
incurred  regardless  of  the  promulgation 
of  these  regulatitms. 

These  final  regulations,  however,  do 
generate  one  area  of  cost  in  the 
requirement  under  the  resident  rooms 
provision  that  each  bed  must  have 
ceiling  suspended  curtains,  which 
extend  aroimd  the  bed  sufficiently  to 
provide  total  \isual  privacy.  The  cost 
involved  in  this  requirement  has  been 
substantially  minimized  by  the  fact  that 
the  requirement  refers  only  to  those 
facilities  initially  certified  after  the 
effective  date  of  these  regulations. 

B.  Affected  Entities 

As  of  September  1987,  there  were 
nearly  15.000  long  term  care  facilities 
participating  in  either  the  Medicare  or 
Medicaid  program.  Of  this  total.  7.148 
were  participating  in  both  Medicare  and 
Medicaid.  In  addition  to  the  7.148  long 
term  care  facilities,  1.977  SNFs  were 
participating  in  Medicaid  only.  A  total 
of  5.600  ICFs  were  participating  in 
Medicaid. 

C.  Effects  on  SNFs 

SNFs  are  currently  required  to  meet 
the  majority  of  the  requirements 
included  in  this  final  rule  and  therefore 
should  have  very  little  increased  costs. 

D.  Effects  on  ICFs 

There  are  several  categories  of  ICFs: 
the  hospital-based  ICt=':  the  ICF  with 
some  SNF-certified  beds;  and  the 
freestanding  ICF  that  is  usually  a 
separate  entity  financially  and 
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physically.  These  rules  will  result  in  a 
greater  cost  increase  for  freestanding 
ICFs  than  for  SNFs  because  many  of  the 
final  requirements  are  not  currently  in 
effect  for  ICFs.  ICFs  that  also  maintain 
SNF  residents  should  not  be  as 
adversely  affected  because  many  of 
these  final  requirements  must  already  be 
met  for  those  SNF  residents. 

The  heaviest  costs  experienced  by 
long  terra  care  facilities  are  staff  costs, 
especially  for  nurses.  The  final 
requirements  will  significantly  affect 
ICFs  that  currently  are  relatively  lighUy 
staffed. 

In  the  proposed  ml'!,  we  estimated 
costs  for  ICFs  under  Alternative  1, 
which  required  ICFs  to  meet  nurse 
staffing  requirements  comparable  to 
S^4Fs,  to  be  approximately  $100  million 
for  increased  nursing  services.  We  were 
unable  to  determine  costs  for 
Alternatives  2  and  3.  However,  we 
would  expect  those  costs  to  be 
somewhat  lower,  since  Alternative  I's 
increased  ICF  staffing  requirements 
would  either  not  be  imposed  (under 
Alternative  2)  or  could  be  waived  under 
certain  circumstances  (under 
Alternative  3). 

In  resjjonse  to  comments,  we  have 
adopted  the  essential  elements  of 
Alternative  3;  that  is,  upgraded  staffing 
requirements  for  ICFs  that  can  be 
waived  when  circumstances  warrant 
The  resulting  provision  is  similar  to  diat 
of  OBRA  87  which  becomes  effective  for 
fiscal  years  beginning  on  or  after 
October  1, 1990.  This  regulatory 
requirement  reads  in  part  that  the 
facility  must  have  sufficient  nursing  staff 
to  provide  services  to  meet  the  needs  of 
all  residents  in  the  facility  as 
determined  by  resident  assessments  and 
individual  plans  of  care.  Specifically, 
some  of  the  more  costly  requirements 
are  that  facilities  must  provide  services 
by  a  sufficient  number  of  licensed 
nurses  and  other  nursing  personnel  on  a 
24  hour  basis;  and  must  use  the  services 
of  a  registered  professional  nurse  at 
least  8  consecutive  hours  a  day,  7  days  a 
week.  Further,  a  facility  must  designate 
a  licensed  nurse  as  charge  nurse;  and 
must  designate  a  registered  nurse  to 
serve  as  the  director  of  nursing  seven 
days  a  week.  The  director  of  nursing 
may  serve  as  a  charge  nurse  only  when 
the  facility  has  an  average  occupancy  of 
60  or  fewer  residents. 

Although  these  requirements  will  be 
costly  for  some  facilities,  we  believe 
that  the  inclusion  of  a  waiver  in  these 


final  provisions  will  offset  many  of  these 
costs. 

E.  Effect  on  States 

To  the  extent  that  these  final  rules 
result  in  higher  costs  in  providing  long 
term  care  services,  they  will  tend  to 
increase  State  Medicaid  expenditures 
for  those  services.  However,  we  believe 
there  will  be  littie  or  no  increased  cost 
for  State  certification  activities.  Rather, 
these  rules  should  benefit  State 
certification  agencies  in  that  their 
reviews  of  SNFs  and  ICFs  will  be 
simplified.  Combining  two  reviews  into 
one  shoidd  result  in  a  more  cost- 
effective  review  system.  The  recently 
implemented  Long-Term  Care  Survey 
Process  has  already  intensified  the  focus 
on  outcomes.  The  incremental  changes 
flowing  from  this  final  rule  will  have 
minimal  effects  on  States. 

F.  Comments  and  Responses 

Comments:  Undoubtedly  the  major 
area  of  concern  related  to  increased  cost 
was  our  estimate  of  $100  million  for 
Alternative  1  under  §  483.30,  concerning 
nursing  services.  The  general  comment 
was  that  we  had  grossly  underestimated 
this  amount  and  that  we  needed  to 
guarantee  increased  allocations  to  cover 
these  costs. 

Response:  We  have,  in  accordance 
with  comments,  adopted  Alternative  3 
which  requires  a  faciUty  to  provide  24- 
hour  licensed  nursing  services  that  are 
sufficient  to  meet  the  nursing  needs  of 
its  residents  and  to  use  the  services  of  a 
registered  nurse  for  at  least  8 
consecutive  hours  a  day,  7  days  a  week. 
As  discussed  in  this  preamble  under  the 
Response  to  Comments  concerning 
S  483.30,  we  believe  that  section  4211(b) 
of  OBRA  regarding  payment  for  nursing 
facility  services  wUl  assure  the 
appropriateness  of  payment  rates. 
Furthermore,  we  believe  that  the  waiver 
provision  in  this  final  rule  will  reduce 
substantially  our  original  cost  estimates. 

Comment  Three  commenters 
determined  the  costs  to  provide  cubicle 
curtains  under  the  physical  environment 
requirement  to  be  about  $50  million. 
This  cost  was  estimated  at  $50-100  per 
bed  for  500,000  beds;  the  number  of  beds 
without  full  curtains  being  estimated  to 
be  about  50  percent  of  the  total  number 
of  beds  to  fall  under  these  requirements. 

Response:  This  final  rule  requires  only 
facilities  that  are  newly  certified  on  or 
after  the  effective  date  of  these 
regulations  to  meet  this  requirement 


This  change  from  the  proposed  rule 
substantially  reduces  the  estimated  cost 
which  was  based  on  current  beds 
without  full  visual  enclosure. 

G.  Conclusion 

Many  persons  commenting  on  costs 
reconunended  that  we  eliminate 
Alternative  1  of  the  proposed  rules  in 
favor  of  some  other,  less  costly 
approach.  We  believe  that  these  final 
provisions  accomplish  the  goal  of 
limiting  costs,  through  the  provision  of  a 
waiver  for  nursing  services  under 
certain  limited  conditions.  We  also 
believe  that  the  total  impact  on 
residents  will  result  in  improved  quality 
of  life  and  care.  Further,  we  believe  that 
the  initial  increased  costs  for  facilities 
will  be  balanced  by  the  increased 
quality  of  care  resulting  from  the 
implementation  of  this  final  rule. 

Reporting  Requirements 

Sections  483.1Q(b),  483.12  (a),  (b).  (c) 
and  (e),  483.20  (a),  (b),  (d)  and  (e), 
483.40(b),  483.45(b),  483.55(b),  483.60  (c) 
and  (d),  483.65(a),  483.75  (0,  [}).  (1),  (m), 
(n),  (o),  (p),  (q).  and  (s)  of  this  final  rule 
contain  information  collections  that  are 
subject  to  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1060.  Long 
term  care  facilities  must  provide 
documentation  to  assure  compliance 
with  the  requirements  in  order  to  receive 
Federal  funds  for  Medicare  and 
Medicaid.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  be  1,187,500  hours  aimually 
for  approximately  15,000  facilities. 
(Comparable  reporting  burden  for 
information  collection  requirements  in 
existing  regulations  is  2.565,300  hours 
annually.)  A  notice  will  be  published  in 
the  Federal  Register  when  approval  for 
the  reduced  burden  is  obtained.  Other 
organizations  and  individuals  desiring 
to  submit  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  send  comments  to  the  agency 
officials  specified  in  the  "aooiiess" 
section  of  this  preamble. 

IV.  Derivatkm  Table 

The  following  table  identifies 
requirements  in  rules  that  these  final 
rules  supercede  that  are  most  closely 
related  to  the  new  requirements  of  Part 
483. 


1t<)tSCt 

Part483 

Cumni  Pwt  405 

Currani  Pwt  442 

483.1  (a)  and  9A~.    

442J0Q 

4«3.5 

40S.1101 

,.    •     t    .  ,  ,  » »  .  f  I     ...'-,  :  :  -.  t  -. 
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Subiect 


Resident  Rights.. 


Admission,  Transief  and  Discharge  Righu.. 


Rosidont  Behavior  and  Facility  Practioes.. 
Quality  of  Lite 


Assessment . 


Quality  of  Care 

Nursing  Services. 


Dietaiy  Services . 


Infection  Control 

Ptiysical  Environment .. 


tion.. 


Pttysician  Services 

Specialized  Rehabilitation  Services 

Dental  Services 

Pharmacy  Services 


P«t483 


483.10(a)(1) 

483.10(a)(3) 

483.10(b)(1) 

483.10(b)(2) 

483.10(b)(3) 

483.10(b)(5) 

483.10(b)(6) 

483.10(b)(7) 

483.l0(b)(10).... 

483.10(c) 

483.10(d) 

483.10(e) 

483  10(f) 

483.10(h) 

483.10(1) 

483.10(1) 

483.10(m) 

483.10(n) 

483.12(a) 

483, 12(b) 

483.12(C) 

483.12(d) 

483.12(e) 

483. 13(a) +(b)  .. 

483.13(c) 

483.15(a) _.. 

483.15(b)+(d).. 
483.15(f) 


483.15(g) .._ 

483.15(h) 

483.20(a)-<b).. 


483.20(e) 

483.20(d)(3).. 

483.25 

48a30 _.. 

483.30(a) 

483J0(a)(2).. 


483.30(b). 

483.30(bK2) 

483.35 

483.35(a)-(b). 

483.35(c) 

483.35(e) ... 
483.35(f) . 
483.35(g) .._ 
483.35(h) . 
483.40.. 
483  40(a) -(C)- 
483  40(d) . 
483.45(a) . 
483.45(b) . 
483.55 


483.60  (a)  and  (b). 

483.60(c) 

483  60(d) 

483.60(e) .„ 

483.60(f) 

483.60(g) 

483.65(a)-{b) 

483.65(c) ...._ „ 

483.70 — 

483.70(a) 

483.70(b) ..._ 

483.70(C) ...- „.. 

483.70(d) 

483  70(e) 

483.70(f) 

483.70(g) ... 


483.70(h) 

483.75(a) 

483.75(b) 

483.75(C) 

483.75(d) 

483.75(e) 

483.75(f) 

483.75(g) 

483.75(1) 


483.75(0.. 


Current  Part  405 


405.1 121(k)(5) 

405.1 121  (k)  foMowring  (14).. 

405.1 121(kM1) -.... 

405.1 121(l()(8) 

405. 1121  (kK3) _.. 

405.1 121(k)(2) 

do 

405.1 121  (m) 

405.1121  (D 

405.1 12l(kK6).... 
405.1 121  (kK3)._ 
405.1 121(kX8)_. 
405.1 121(kM5).... 

405.1 121(kK10) - 

405.1 121(k)(11)-(12)- 
— dO-._ 


405.1121(kK13). 

405.1 121(kK14) 

405.1 121(kM4) 


405.1121(0.. 
405.1121(k)(7).. 

do 


405.1 121  (k)(9) 

405.1 121  (k)(12) 

405:1131 


405.1130 

405.1134(0 

405.1 123(a). 
405.1124(d), 
405.1130. 

405.1337(h) 


405.1123(14. 
405.1126(b). 


405.1124(c). 
405.1124  (generaQ.. 

405.1124(c) 

405.1124(b) 
405.1124(c). 


405.1124(a) 

405.1125  (general) 
405.1  l2S(a) 
405.1125(b) 
405.1125(0) 
405.1125(d) 


405.1125(0  and  (g). 
405.1123  (general).... 

405.1123(b) 

405.1123(c). 

405.1126  (generaO-. 

405.1126(d) 

405.1129 

405.1127  (general)... 

405.1127(d) 

405.1127(a).  (b). — 

405.1127(a) _. 

405.1127(c) 

406.1125(0 

405.1135(a).  (b).(f). 

405.1135(d) 

405.1134 

— do 

405.1134(b). 


405.1134(g).  (h).(0  and  (0. 

405.1 134(e) 

-do 

405.1 134(d) 

405. 1 1 34(g) 

405.1 134(0 

405.1120 _ — 

do. 


405.1134(c)... 
405.1121(e).. 
405.1121(f). 
405.1121(h). 
405.1101 


405.1121(0- 


Current  Pwt  442 


442.311(d) 

442.312 

442.31 1(a)(1) -(31 

442.310 

442.311(b) 

442.311(a)(4) 

Da 
442^  1(e)    ' 
442 J1 3 
442.311(e) 
442.311(b) 
442.311(g) 
442.311(d) 
442.311(h) 
442.311(0(2) 
442.311(0(1) 
442.31 1(k) 
442.311(g)(5) 
442.311(C) 


442.305 

442.311(f).  442.306 
442.311(f) 
442.311(g) 
442.311Q) 
442.345(a).  (b)  and 

(d) 
442.344 

442.319.  442.341. 
442.343.  442.344. 
442.345 


442.342 

442.338 

442.340 

442.339(e) 

44^339(C)     - 

442.339(a) 

442.331 

442.332(a) 

442J32(aMl) 

442.332(b) 

442.331(a) 

44^331(C) 

44^331(b) 

442.346(a) 

44^346(b) 

442.343(a) -(C) 
442.343(e)(0 

442.335 

442.333 
442336 


442.333(b) 
442  328(b) 
442.327 

442.321-442.323 
442J21 

442.328.  442  329 
442.324.  442.  325 
44^3^6 

44^329 

442.315 
442.251.442.252 

442.330(aM2) 


442.314 
442.332.  442.333. 

442.339.  442  343 
442.317 
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SubiKt 


Pwt483 


483.7S<k)and(l).. 

4«3  75(ni) 

483  75(n) 

483.75(0) 

483.75(rt 

483.75<q) 


Currant  P«t  405 


405.1128.. 

(to 

405.1132.. 
405.1136.. 
405.1133.. 
405.1137.. 


Currant  Part  442 


442.318 
442.313 
442.316 


Liat  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories.  Medicare.  Nursing  Homes. 
Reporting  6nd  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  442 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records.  Medicaid.  Nursing  homes. 
Nutrition.  Reporting  and  recordkeeping 
requirements.  Safety. 

42  CFR  Part  447 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs-health. 
Health  facilities.  Health  professions. 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

42  CFR  Part  483 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records.  Medicaid.  Nursing  homes. 
Nutrition.  Reporting  and  recordkeeping 
requirements.  Safety. 

42  qpR  Part  488     , 

VtMth  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements 

42  CFR  Part  489 
Health  facilities.  Medicare 

42  CFR  Part  498 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
profeseion*.  Medicare.  Reporting  and 
recordkeeping  requirements 

CHAFTERIV-ICALTH  CARC  FmANONQ 
AOMMnnU-nON.  OB»AfmiENT  OF 
HCiU.TH  AND  HUMAN  8ERVICCS 

42  CFR  Chapter  IV  is  amended  as 
follows: 

A.  The  heading  of  Subcbapter  B  is 
revised  to  read  as  follows: 

8UBCMAPTEWB    MCDtCARF.  PBOORAM 

B.  Part  405  is  amended  as  follows: 


PART  40S-FEDERAL  HEALTH 
INSURANCE  FOR  THE  AQEO  AND 
OISABLEO 

1.  The  table  of  contents  is  amended  by 
removing  and  reserving  Subpart  K. 

Subpart  K— [Ramovad  and  Rasarvad] 

2.  Subpart  K  (9S  405.1101  Uuough 
405.1137)  is  removed  and  reserved. 

SUBCHAPTER  C-MEOICAL  ASSISTANCE 
PROGRAMS 

PART  442— STANDARDS  FOR 
PAYMENT  FOR  SKILLED  NURSING 
AND  INTERMEOUTE  CARE  FACILITY 
SERVICES 

C  Part  442  is  amended  as  follows: 

1.  The  authority  citation  for  Part  442 
continues  to  read  as  follows: 

Authority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C  1302).  unless  otherwise  noted. 

2.  The  table  of  contents  is  amended  by 
removing  and  reserving  Subparts  D.  E. 
andF. 

iUZ2   [Amended] 

2a.  In  Subpart  A.  {  442.2.  in  Uie 

definition  of  "immediate  jeopardy,"  the 
phrase  "(for  ICFs/MR)  or  level  A 
requirements  (for  SNFs  and  ICFs)"  is 
substituted  for  the  phrase  "(for  SNFs)  or 
standards  (for  ICFs  and  ICFs/MR)." 

{442.13    [Amended] 

2b.  In  S  442.13(b)(1).  the  phrase  "or 
level  A  requirements  (for  SNFs  and 
ICFs)"  is  added  after  the  term 
"standard." 

3.  In  Subpart  B.  i  442.30  is  amended 
by  revising  paragraph  (aKl)  to  read  as 
follows: 

Subpart  B—Provtdar  Agraamanta 

S  442.30    Agreement  as  evWence  of 
certification. 

(a)  •  *  • 

(1)  The  survey  agency  failed  to  apply 
the  apphcable  certification  requirements 
under  Subparts  B  and  D  of  Part  483. 
which  sets  forth  the  conditions  of 
participation  for  ICFs/MR: 

4.  Section  442.101  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 


§  442.101    Obtaining  certification; 

(d)  The  notice  must  indicate  that  one 
of  the  following  provisions  pertains  to 
the  facility; 

(1)  The  facility  meets  the  applicable , 
requirements: 

(i)  A  SNF  meets  the  requirements  in 
each  of  the  conditions  of  participation  in 
Part  483,  Subpart  B  of  this  chapter. 

(ii)  A ICF  meets  the  requirements  in 
Suparts  E  and  F  of  this  part. 

(iii)  A  ICF/MR  meets  the  requirements 
of  Subpart  E  of  this  part  and  each  of  the 
conditions  of  participation  in  Part  483, 
Subpart  D  of  this  chapter. 

5.  Section  442.105  is  amended  by 
revising  the  section  heading  and 
introductory  text  to  read  as  follows: 

9442.105    Certification  witti  deflcienciee: 
Qaneral  provisiona. 

If  a  survey  agency  finds  a  facility 
deficient  in  meeting  the  standards  and 
level  B  requirements  (for  SNFs  and 
ICFs)  specified  under  Subparts  B  and  D 
of  Part  483,  the  agency  may  certify  the 
facility  for  Medicaid  purposes  under  the 
following  conditions: 
•        •        •        *        * 

(442.105   [Amended] 

5a.  In  §  442.105  (c)(1)  and  (d)(1),  the 
phrase  "(for  ICFs/MR)  and  level  B 
requirements  (for  SNFs  and  ICFs)"  is 
added  after  the  term  "standards." 

{442.117   [Amended] 

5b.  In  S  442.117(a),  tiie  phrase  "(for 
ICFs/MR)  or  level  A  requirements  (for 
SNFs  and  ICFs)"  is  substituted  for  the 
phrase  "(for  SNFs)  or  standards  (for 
ICFs  and  ICFs/MR)." 

{442.118    [Amended] 

5c.  In  5  442.118(a),  tiie  phrase  "(for 
ICFs/MR)  or  level  A  requirements  (for 
SNFs  and  ICFs)"  is  substituted  for  die 
phrase  "(for  SNFs)  or  standards  (for 
ICFs  and  ICFs/MR)." 

5d.  In  S  442.118(b)(1).  die  phrase  "(for 
ICFs/MR)  or  die  level  A  requirements 
(for  SNFs  and  ICFs)"  is  substitiited  for 
the  phrase  "(for  SNFs)  or  tiie  standards 
(for  ICFs)." 

5e.  In  5  442.118(b)(3)(i).  die  phrase 
"(for  ICFs/MR)  or  level  A  requirements 
(for  SNFs  and  ICFs)"  is  substituted  for 
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die  phrase  "(for  SNFs  and  ICFs/MR)  or 
standards  (for  ICFs)." 

9  442.119    [Amended] 

5f  In  9  442.119,  paragraphs  (a)(1)  and 
(b)(1)  are  amended  by  removing  the 
phrase  "conditions  of  participation  (for 
SNFs  and  ICFs/MR)"  and  adding  in  its 
place  the  phrase  "level  A  requirements 
(for  SNFs  and  ICFs)  and  conditions  of 
participation  (for  ICFs/MR)":  and  by 
removing  the  phrase  "or  standards  for 
ICFs." 

SubfMrt  D— CRemoved  and  reserved] 

6.  Sut^art  D  (99  442.200  dvough 
442.202)  is  removed  and  reserved. 

Sulipart  E— {Removed  and  reserved] 

7.  Subpart  E  (99  442.250  dux}ugh 
442.254)  is  removed  and  reserved. 

Subpart  F— (Removed  and  reserved] 

8.  Subpart  F  ({{  442.300  dtfough 
442.346)  is  removed  and  reserved. 

PART  447— PAYMENTS  FOR 
SERVICES 

D.  Part  447  is  amended  as  follows: 

1.  The  authority  citation  for  Part  447 
continues  to  read  as  follows: 

Authority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

Sul)part  C— Payment  for  Inpatient 
HoapHal  and  Long-Term  Care  Facility 
Services 

Payment  Rates 

2.  In  Subpart  C  9  447.251  is  amended 
by  revising  the  definition  of  "long  term 
care  facility  services"  as  follows: 

{447.251    Definitions. 

***** 

"Long-term  care  facility  services" 
means  skilled  nursing  facility  (SNF) 
services  and  intermediate  care  facility 
(ICF)  services,  including  intermediate 
care  facility  services  for  the  mentally 
retarded  (ICF/MR).  and  nursing  facility 
(NF)  services. 
***** 

3.  Section  447.253  is  amended  by 
adding  a  new  paragraph  (b)(l)(iii)  and 
republishing  the  introductory  text  to 
paragraph  (b)  to  read  as  follows: 

{  447.253    Ottier  requirements. 

***** 

(b)  Findings.  Whenever  the  Medicaid 
agency  makes  a  change  in  its  methods 
and  standards,  but  not  less  often  than 
annually,  the  agency  must  make  the 
following  findings:  i 

(1)  *  *  *  ' 

(iii)  With  respect  to  nursing  facility 
services — 


(A)  Except  for  preadmission  screening 
for  individuals  with  mental  illness  and 
mental  retardation  under  9  483.20(f)  of 
this  Chapter,  the  methods  and  standards 
used  to  determine  payment  rates  take 
into  account  the  costs  of  complying  with 
the  requirements  of  Part  483  Subpart  B 
of  this  Chapter, 

(B)  The  methods  and  standards  used 
to  determine  payment  rates  provide  for 
an  appropriate  reduction  to  take  into 
accotmt  the  lower  costs  (if  any)  of  the 
facility  for  nursing  care  imder  a  waiver 
of  the  requirement  in  {  483.30(c)  of  this 
Chapter  to  provide  licensed  nurses  on  a 
24-hour  basis; 

(C)  The  State  establishes  procedures 
under  which  the  data  and  methodology 
used  in  establishing  payment  rates  are 
made  available  to  the  public. 

4.  Section  447.255  is  amended  by 
revising  paragraph  (a)  and  republishing 
the  introductory  text  to  read  as  follows: 

{447.255    Relatsd  hiformation. 

The  Medicaid  agency  must  submit 
with  the  assurances  described  in 
9  447.253(a).  the  following  information: 

(a)  The  amount  of  the  estimated 
average  proposed  payment  rate  for  each 
type  of  provider  (hospital,  SNF,  ICF. 
IQ'/MR.  or  nursing  facility),  and  the 
amount  by  which  that  estimated  average 
rate  increased  or  decreased  relative  to 
the  average  payment  rate  in  effect  for 
each  type  of  provider  for  the 
immediately  preceding  rate  period; 

5.  Section  447.272  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

9  447.272    AppNeation  of  upper  payment 


(a)  General  rule.  Except  as  provided 
in  paragraph  (c)  of  this  section, 
aggregate  payments  by  an  agency  to 
each  group  of  health  care  facilities  (that 
is.  hospitals,  SNFs,  ICFs,  ICFs  for  die 
mentally  retarded  (ICFs/MR.  and 
nursing  facilities)  may  not  exceed  the 
amoimt  that  can  reasonably  be 
estimated  would  have  been  paid  for 
those  services  under  Medicare  payment 
principles. 

(b)  State  operated  facilities.  In 
addition  to  meeting  the  requirement  of 
paragraph  (a)  of  this  section,  aggregate 
payments  to  each  group  of  State- 
operated  facilities  (that  is.  hospitals, 
SNFs,  ICFs,  ICFs/MR,  and  nursing 
faciUties)  may  not  exceed  the  amount 
that  can  reasonably  be  estimated  would 
have  been  paid  under  Medicare 
payment  principles. 


SUBCHAPTER  E-8TAN0AR08  AND 
CERTmCATION 

E.  Part  483  is  amended  as  follows: 

1.  The  authority  citation  for  Part  483  is 
revised  to  read  as  follows: 

Autbority:  Sec.  1102, 1819  (a)-^d).  1861  (j) 
and  (1).  1863. 1871.  ig02(a)(28).  1905  (a)  and 
(c),  and  1919  (aHd]  of  the  Social  Security  Act 
(42  U.S.C.  1302. 1395(i)(3)  {aHd].  139Sx  (j) 
and  (1).  1395hh.  1396a(a)(28).  and  1396d(c} 
and  1396r  (aHd)).  unless  otherwise  noted. 

2.  The  heading  of  Part  483  is  revised  to 
read  as  foUows: 

PART  483— CONDITIONS  OF 
PARTICIPATION  AND  REQUIREMENTS 
FOR  LONG  TERM  CARE  FAaLITIES 

3.  Subpart  B  is  added  to  read  as 
follows: 

Subpart  B    nsQuii  ements  for  Long  Tenn 
Care  FacaHies 

483.1    Basis  and  scope. 

483.5    Definitions. 

483.10    Level  A  requirement:  Resident  rights. 

483.12  Level  A  requirement:  Admission, 
transfer  and  discharge  rights. 

483.13  L«vel  A  requirement:  Resident 
behavior  and  facility  practices. 

483.15    Level  A  requirement:  QuaUty  of  life. 
483.20    Level  A  requirement:  Resident 

assessment 
483.25    Level  A  requirement:  Quality  of  care. 

483.28  Level  A  requirement:  Nursing 
services — Skilled  nursing  facilities. 

483.29  Level  A  requirement:  Nursing 
services — Intermediate  care  facilities. 

483.30  Level  A  requirement:  Nursing 
services. 

483.35    Level  A  requirement:  Dietary 

services. 
483.40    Level  A  requirement  Physician 

services. 
483.45    Level  A  requirement  Specialized 

rehabilitative  services. 
483.55    Level  A  requirement:  Dental  services. 
483.60    Level  A  requirement:  Pharmacy 

services. 
483.65    Level  A  requirement:  Infection 

control. 
483.70    Level  A  requirement  Physical 

environment. 
483.75    Level  A  requirement:  Administration. 

Subpart  B— Requirements  for  Long 
Term  Care  FacWties 


{4S3.1 

(a)  Basis  in  legislation.  (1)  Section 
1861(j)  of  the  Act  provides  that — 

(i)  Skilled  nursing  facilities 
participating  in  Medicare  must  meet 
certain  specified  requirements;  and 

(ii)  The  Secretary  may  impose 
additional  requirements  if  they  are 
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necessary  for  the  health  and  safety  of 
individuals  to  whom  services  are 
furnished  in  the  facilities. 

(2)  Sectkw  1902(aM28)  of  die  Act 
provides  that  skilled  nursing  facilities 
participating  in  Medicaid  must  meet  the 
requirements  contained  in  section 
1861(j)  of  die  Act.  except  for  die      » 
exclusion  of  institutions  which  are 
primarily  for  the  care  and  treatment  of 
mental  diseases. 

(3)  Sactioo  lS06(c)  of  die  Act  provides 
diat— 

(i)  Intermediate  care  facilities 
participating  in  Medicaid  must  meet 
certain  spedfied  requirements;  and 

(ii)  The  Seoetary  may  impose 
additional  standards  necessary  for  the 
proper  provialon  of  care. 

(4)  Section  1919  (aHd)  of  die  Act 
creates  a  new  term,  "nursing  facility"  in 
the  Medicaid  program,  which  replaces 
the  terms  skilled  nursing  facility  and 
intermediate  care  fadtity  effective 
October  1. 199a 

(b)  Scope.  The  provisions  of  this  part 
contain  the  requirements  that  an 
institution  must  meet  in  order  to  qualify 
to  participate  as  a  SNF  in  the  Medicare 
program,  and,  before  October  1. 1990.  as 
a  SNF  or  ICF  in  the  Medicaid  program, 
and.  effective  October  1. 1990,  as  a 
nursing  facility  in  the  Medicaid  program. 
They  serve  as  the  basis  for  survey 
activities  for  the  purpose  of  determining 
whether  a  facility  meets  the 
requirements  for  peirticipation  in 
Medicare  and  Medicaid. 

94«3J    DeWmUona. 

For  purposes  of  this  subpart — 
"Facility"  means,  unless  otherwise 
indicated,  a  skilled  nursing  facility 
(SNF).  an  intermediate  care  facility  (ICF) 
or  a  nursing  facility  (NF).  "Facility"  may 
include  a  distinct  part  of  a  facility  as 
specified  in  9  440.40  or  t  440.150  of  diis 
chapter,  but  does  not  include  an 
institution  for  the  mentally  retarded  or 
persons  with  related  concUtions 
described  in  1 44ai50(c)  of  this  chapter. 
For  Medicare,  a  SNF  may  not  include 
any  institution  that  is  for  the  care  and 
treatment  of  mental  diseases  (see  Sec. 
1861(j)(15)  of  die  Act.)  For  Medicaid,  a 
facility  may  not  include  any  institution 
that  is  for  the  care  and  treatment  of 
mental  diseases  except  for  services 
furnished  to  individuals  age  65  and  over. 
This  restriction  does  not  apply  to 
Medicaid  SNFs  and  ICFs  before  October 
1. 1990  (see  {  19Q2(a)(28)  of  die  Act). 

S  4(3.10    Levsl  A  re^ulfwiMfifc  RMMent 


The  resident  has  a  ri^  to  a  dignified 
existence,  self-determination,  and 
communication  with  and  access  to 
persons  and  services  inside  and  outside 


the  facility.  A  facility  must  protect  and 
promote  die  ri^ts  of  each  resident 
including  each  of  the  following  rights: 

(a)  Level  B  nqviremenU  Exercise  of 
rights.  (1)  The  resident  has  the  right  to 
exercise  his  or  her  ri^ts  as  a  resident  of 
the  Eadltty  and  as  a  dtizeo  or  resident 
of  die  United  States. 

(2)  The  resident  has  die  right  to  be 
free  of  interference,  coerdon. 
discrimination,  or  reprisal  from  the 
fadlity  in  exercising  his  or  her  rights. 

(3)  In  the  case  of  a  resident  adjudged 
incompetent  under  the  laws  of  a  State 
by  a  court  of  competent  jurisdiction,  the 
rights  of  the  resident  are  exercised  by 
the  person  appointed  under  State  law  to 
act  on  the  resident's  behalf. 

(b)  Lgvel  B  mqtdremait  Notice  of 
rights  and  serric^  (1)  The  facility  most 
inform  the  resident  tmth  oraUy  and  in 
writing  in  a  language  that  the  resident 
understands  of  his  or  her  ri^ts  and  all 
rules  and  regulations  governing  resident 
conduct  and  responsibilities  during  the 
stay  in  the  facility.  Such  notification 
must  be  made  prior  to  or  upon 
admission  uid  during  the  resident's 
stay.  Receipt  of  such  information,  and 
any  amendments  to  it  must  be 
acknowledged  in  writing; 

(2)  Hie  resident  has  the  right  to 
inspect  and  pordiase  photocopies  of  all 
records  pertaining  to  the  resident  upon 
written  request  and  48  hours  notice  to 
the  facility; 

(3)  The  resident  has  the  right  to  be 
fully  informed  in  language  that  he  or  she 
can  understand  of  his  or  her  total  health 
status,  induding  but  not  limited  to,  his 
or  her  medical  condition: 

(4)  The  resident  has  die  right  to  refuse 
treatment  and  to  refuse  to  participate  in 
experimental  research;  and 

(5)  The  facility  must— 

(i)  Inform  each  resident  who  is 
entided  to  Medicaid  benefiu.  in  writing, 
at  the  time  of  admission  to  the  nursing 
fadUty  or,  when  the  resident  becomes 
eligible  for  Medicaid  of^ 

(A)  The  items  and  services  that  are 
included  in  nursing  fadlity  services 
under  the  State  plan  and  for  which  the 
resident  may  not  be  charged; 

(B)  Those  other  items  and  services 
that  the  facility  offers  and  for  which  the 
resident  may  be  charged,  and  the 
amount  of  charges  for  those  services: 
and 

(ii)  Inform  each  resident  when 
changes  are  made  to  the  items  and 
services  specified  in  paragraphs  (S)(i) 
(A)  and  (B)  of  this  section. 

(6)  The  facility  must  inform  each 
resident  before,  or  at  the  time  of 
admission,  and  periodically  daring  the 
resident's  stay,  of  services  available  in 
the  facility  and  of  charges  for  those 
services,  including  any  charges  for 


services  not  covered  under  Medicare  or 
by  the  fadlity's  per  diem  rate. 

(7)  The  facility  must  furnish  a  written 
description  of  l^al  rights  which 
includes — 

(i)  A  description  of  the  manner  of 
protecting  personal  funds,  under 
paragraph  (c)  of  this  section:  and 

(ii)  A  statement  that  the  resident  may 
file  a  complaint  with  the  State  survey 
and  certification  agency  concerning 
resident  abuse,  neglect  and 
misappropriation  erf  resident  property  in 
the  facility. 

(8)  The  facility  must  inform  each 
resident  of  the  name,  spedalty  and  way 
of  contacting  the  physician  responsible 
for  his  or  her  care. 

(9)  Effective  October  1. 199a  die 
fadUty  must  prominently  display  in  the 
facility  written  information,  and  provide 
to  residents  and  potential  residents  oral 
and  written  information  about  how  to 
apply  for  and  use  Medicare  and 
Medicaid  benefits,  and  how  to  receive 
refunds  for  previous  payments  covered 
by  such  benefits. 

(10)  NotificaUoo  of  changes,  (i)  Except 
in  a  medical  emergency  or  when  a 
resident  is  incompetent  a  fadlity  must 
consult  with  the  resident  immediately 
and  notify  the  resident's  physician,  and 
if  known,  the  resident's  legal 
representative  or  interested  femily 
member  within  24  hours  when  there  is — 

(A)  An  accident  involving  the  resident 
which  results  in  injury; 

(B)  A  significant  change  in  the 
resident's  physical,  mental,  or 
psychosodal  status; 

(C)  A  need  to  alter  treatment 
significandy;  or 

(D)  A  decision  to  transfer  or  discharge 
the  resident  from  the  focility  as 
spedfied  in  i  483.12(a). 

(ii)  The  facility  most  also  promptly 
notify  the  resident  and.  if  known,  the 
resident's  legal  representative  or 
interested  family  member  when  there 

(A)  A  change  in  room  or  roommate 
assignment  as  specified  in  i  483.15(e)(2); 
or 

(B)  A  change  in  resident  rights  under 
Federal  or  State  law  or  regulations  as 
specified  in  §  483.10(b)(1). 

(iii)  The  fadlity  must  record  and 
periodically  update  the  address  and 
phone  number  of  the  resident's  legal 
representative  or  interested  family 
member. 

(c)  Level  B  requirement  Protection  of 
Resident  Funds.  (1)  The  resident  has  the 
right  to  manage  his  or  her  financial 
affairs  and  the  fadlity  may  not  require 
residents  to  deposit  their  personal  funds 
with  the  fadlity. 
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(2)  Management  of  personal  funds. 
Effective  October  1. 1990.  upon  written 
authorization  of  a  resident,  the  facility 
must  hold,  safeguard,  manage  and 
account  for  the  personal  funds  of  the 
resident  deposited  with  the  fadhty.  as 
spedfied  in  paragraphs  (c)(3)-(8)  of  this 
section. 

(3)  Deposit  of  funds.  Effective  October 
1.1990— 

(i)  Funds  in  excess  of  $50.  The  facility 
must  deposit  any  resident's  personal 
funds  in  excess  of  $50  in  an  interest 
bearing  account  (or  accoimts)  that  is 
separate  from  any  of  the  facility's 
operating  accounts,  and  that  credits  all 
interest  earned  on  the  resident's  account 
to  his  or  her  accouiit. 

(ii)  Funds  less  than  $50.  The  faciUty 
must  maintain  a  resident's  personal 
funds  that  do  not  exceed  $50  in  a  non- 
interest  bearing  account  or  petty  cash 
fund. 

(4)  Accounting  and  records.  Effedive 
on  {effective  date  of  regulation],  the 
facility  must  establish  and  maintain  a 
system  that  assures  a  full  and  complete 
and  separate  accounting,  according  to 
generally  accepted  accounting 
prindf^s,  of  each  resident's  personal 
funds  entrusted  to  the  facility  on  the 
resident's  behalf. 

(i)  The  system  must  predude  any 
commingling  of  resident  funds  with 
facility  funds  or  with  the  funds  of  any 
person  other  than  another  resident 

(ii)  The  individual  financial  record 
must  be  available  on  request  to  the 
resident  or  his  or  her  legal 
representative. 

(5)  Notice  of  certain  balances. 
Effective  October  1, 1990,  the  faciUty 
must  notify  each  resident  that  receives 
Medicaid  benefits — 

(i)  When  the  amount  in  the  resident's 
account  reaches  $200  less  than  the  SSI 
resource  limit  for  one  person,  spedfied 
in  section  1611(a)(3)(B)  of  the  Act  and 

(ii)  That  if  the  amount  in  the  account 
in  addition  to  the  value  of  the  resident's 
other  nonexempt  resources,  reaches  the 
SSI  resource  Umit  for  one  person,  the 
resident  may  lose  eligibility  for 
Medicaid  or  SSI. 

(6)  Conveyance  upon  death.  Effective 
October  1, 1990.  upon  the  death  of  a 
resident  with  a  personal  fund  deposited 
with  the  facility,  the  facility  must 
convey  promptly  the  resident's  funds, 
and  a  final  accounting  of  those  funds,  to 
the  individual  administering  the 
resident's  estate. 

(7)  Assurance  of  financial  security. 
Effective  October  1, 1990.  the  facility 
must  purchase  a  surety  bond,  or  provide 
self-insurance  to  assure  the  security  of 
all  personal  funds  of  residents  deposited 
with  the  facility.   ^ 


(8)  Limitation  on  charges  to  personal 
funds.  Effective  October  1, 1990,  the 
facility  may  not  impose  a  charge  against 
the  personal  funds  of  a  resident  for  any 
item  or  service  for  which  payment  is 
made  under  Medicaid  or  Medicare. 

(d)  Level  B  requirement  Free  choice. 
The  resident  has  the  right  to — 

(1)  Choose  a  personal  attending 
physician: 

(2)  Be  fully  informed  in  advance  about 
care  and  treatment  and  of  any  changes 
in  that  care  or  treatment  that  may  affed 
the  resident's  well-being;  and 

(3)  Unless  adjudged  incompetent  or 
otherwise  found  to  be  incapacitated 
under  the  laws  of  the  State,  participate 
in  planning  care  and  treatment  or 
changes  in  care  and  treatment 

(e)  Level  B  requirement  Privacy  and 
confidentiality.  The  resident  has  the 
right  to  personal  privacy  and 
confidentiality  of  his  or  her  personal  and 
clinical  records. 

(1)  Personal  privacy  indudes 
accommodations,  medical  treatment 
written  and  telephone  communications, 
personal  care,  visits,  and  meetings  of 
family  and  resident  groups,  but  this  does 
not  require  the  facility  to  provide  a 
private  room; 

(2)  Except  as  provided  in  paragraph 
(e)(3]  of  this  section,  the  resident  may 
approve  or  refuse  the  release  of 
personal  and  clinical  records  to  any 
individual  outside  the  facility; 

(3)  The  resident's  right  to  refuse 
release  of  personal  and  dinical  records 
does  not  apply  when — 

(i)  The  resident  is  transferred  to 
another  health  care  institution;  or 

(ii)  Record  release  is  required  by  law 
or  third-party  payment  contract 

(f)  L^vel  B  requirement  Grievances.  A 
resident  has  the  right  to— 

(1)  Voice  grievances  with  respect  to 
treatment  or  care  that  is,  or  faUs  to  be 
furnished,  without  discrimination  or 
reprisal  for  voidng  the  grievances;  and 

(2)  Prompt  efforts  by  the  facility  to 
resolve  grievances  the  resident  may 
have,  including  those  with  respect  to  the 
behavior  of  other  residents. 

(g)  Level  B  requirement  Examination 
of  survey  results.  A  resident  has  the 
right  to— 

(1)  Examine  the  results  of  the  most 
recent  survey  of  the  facility  conducted 
by  Federal  or  State  surveyors  and  any 
plan  of  jCorrection  in  effect  with  respect 
to  the  facility.  The  results  must  be 
posted  by  the  facility  in  a  place  readily 
accessible  to  residents;  and 

(2)  Receive  information  from  agencies 
acting  as  client  advocates,  and  be 
afforded  the  opportunity  to  contact 
these  agencies. 

(h)  Level  B  requirement  WoHi.  The 
resident  has  the  right  to — 


(1)  Refuse  to  perform  services  for  the 
facility; 

(2)  Perform  services  for  the  facility,  if 
he  or  she  chooses,  when — 

(i)  The  faciUty  has  documented  the 
need  or  desire  for  work  in  the  plan  of 
care; 

(ii)  The  plan  specifies  the  nature  of  the 
services  performed  and  whether  the 
services  are  voluntary  or  paid: 

(iii)  Compensation  for  paid  serxices  is 
at  or  above  prevailing  rates:  and 

(iv)  The  resident  agrees  to  the  work 
arrangement  described  in  the  plan  of  / 

care. 

(i)  Level  B  requirement  Mail  The 
resident  has  the  right  to  privacy  in 
written  communications,  induding  the 
right  to — 

(1)  Send  and  receive  mail  promptiy 
that  is  unopened:  and 

(2)  Have  access  to  stationery,  postage 
and  writing  implements  at  the  resident's 
own  expense. 

(j)  Level  B  requirement  Access  to 
Facility.  (1)  Until  October  1. 199a  die 
resident  has  the  right  to  receive  visitors 
and  the  fadUty  must  aUow  access  to  the 
resident  for  such  visitors  at  any 
reasonable  hour. 

(2)  Provisions  in  paragraphs  (k)(vii) 
and  (viii)  of  this  section  apply  effedive 
October  1, 1990. 

(k)  Level  B  requirement  Access  and 
Visitation  Rights.  (1)  The  resident  has 
the  right  and  the  fadUty  must  provide 
immediate  ao^M  to  any  resident  by  the 
foUowing: 

(i)  Any  representative  of  the 
Secretary; 

(ii)  Any  representative  of  the  State; 

(iii)  The  resident's  indiWdual 
physician: 

(iv)  The  State  long  term  care 
ombudsman  (established  under  section 
307(a)(12)  of  the  Older  Americans  Ad  of 
1965); 

(v)  The  agency  responsible  for  the 
protection  and  advocacy  system  for 
developmentally  disabled  individuals 
(estabUshed  under  part  C  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act): 

(vi)  The  agency  responsible  for  the 
protection  and  advocacy  system  for 
mentally  ill  individuals  (established 
under  the  Protection  and  Advocacy  for 
MentaUy  HI  Individuals  Ad); 

(vii)  Effective  Odober  1, 1990.  subject 
to  the  resident's  right  to  deny  or 
withdraw  consent  at  any  time, 
immediate  family  or  other  relatives  of 
the  resident  and 

(viii)  Effective  October  1. 1990.  subjed 
to  reasonable  restridions  and  the 
resident's  right  to  deny  or  withdraw 
consent  at  any  time,  others  who  are 
visiting  with  the  consent  of  the  resident 
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(2)  The  facility  must  provide 
reasonable  access  to  any  resident  by 
any  entity  or  individual  that  provides 
health,  social,  legal,  or  other  services  to 
the  resident,  subject  to  the  resident's 
right  to  deny  or  withdraw  consent  at 
any  time. 

(3)  The  facility  must  allow 
representatives  of  the  State 
Ombudsmaa  described  in  paragraph 
(k)(l)(iv)  of  this  section,  to  examine  a 
resident's  clinical  records  with  the 
permission  of  the  resident  or  the 
resident's  legal  representative,  and 
consistent  with  State  law. 

(1)  Level  B  requirement  Telephone. 
The  resident  has  the  right  to  have 
regular  access  to  the  private  use  of  a 
telephone. 

(m)  Level  B  requirement  Personal 
property.  The  resident  has  the  right  to 
retain  and  use  personal  possessions, 
including  some  furnishings,  and 
appropriate  clothing,  as  space  permits, 
unless  to  do  so  woidd  infringe  upon  the 
rights  or  health  and  safety  of  other 
residents. 

(n)  Level  B  requirement  Married 
couples.  The  resident  has  the  right  to 
share  a  room  with  his  or  her  spouse 
when  married  residents  live  in  the  same 
facility  and  both  spouses  consent  to  the 
arrangement. 

(o)  Level  B  requirement  Self- 
Administration  of  Drugs.  Each  resident 
has  the  right  to  self-administer  drugs 
unless  the  interdisciplinary  team,  as 
deflned  by  i  483.20(d)(2)(ii),  has 
determined  for  each  resident  that  this 
practice  is  unsafe.  | 

S  4*3.12    Laval  A  raguirwnant  Admiaaion, 


(a)  Level  B  requirement  Transfer  and 
discharge — (1)  Transfer  and  discharge 
requirements.  The  facility  must  permit 
each  resident  to  remain  in  the  facility, 
and  not  transfer  or  discharge  the 
resident  ht>m  the  facility  unless — 

(i)  The  transfer  or  discharge  is 
necessary  for  the  resident's  welfare  and 
the  resident's  needs  caimot  be  met  in 
the  facility-, 

(ii)  The  transfer  or  discharge  is 
appropriate  because  the  resident's 
health  has  improved  sufficiently  so  the 
resident  no  longer  needs  the  services 
provided  by  the  facility: 

(iii)  The  safety  of  individuals  in  the 
facility  is  endangered: 

(iv)  The  health  of  individuals  in  the 
facility  would  otherwise  be  endangered: 

(v)  The  resident  has  failed,  after 
reasonable  and  appropriate  notice,  to 
pay  for  (or  to  have  paid  under  Medicare 
or  Medicaid)  a  stay  at  the  facility.  For  a 
resident  who  becomes  eligible  for 
Medicaid  after  admission  to  a  facility. 


the  facility  may  charge  a  resident  only 

allowable  charges  under  Medicaid;  or 

(vi)  The  facility  ceases  to  operate. 

(2)  Documentation.  When  the  facility 
transfers  or  discharges  a  resident  under 
any  of  the  circiunstances  specified  in 
paragraphs  (a)(1)  (i)  through  (v)  of  this 
section,  the  resident's  clinical  record 
must  be  documented.  The 
documentation  must  be  made  by — 

(i)  The  resident's  physician  when 
transfer  or  discharge  is  necessary  under 
paragraph  (a)(l)(i)  or  paragraph  (a)(l)(ii) 
of  this  section:  and 

(ii)  A  physician  when  transfer  or 
discharge  is  necessary  under  paragraph 
(a](l)(iv)  of  this  section. 

(3)  Notice  before  transfer.  Before  a 
facility  transfers  or  discharges  a 
resident,  the  facility  must — 

(i)  Notify  the  resident  and,  if  known,  a 
family  member  or  legal  representative  of 
the  resident  of  the  transfer  or  discharge 
and  the  reasons; 

(ii)  Record  the  reasonsin  the 
resident's  clinical  record:  and 

(iii)  Include  in  the  notice  the  items 
described  in  paragraph  (a)(5)  of  this 
section. 

(4)  Timing  of  the  notice,  (i)  Except 
when  specified  in  paragraph  (a](4)(ii)  of 
this  section,  the  notice  of  transfer  or 
discharge  required  under  paragraph 
(a)(3)  of  this  section  must  be  made  by 
the  facility  at  least — 

(A)  Effective  on  August  1, 1989, 4  days 
before  the  resident  is  transferred  or 
discharged:  and 

(B)  Effective  October  1.  igga  30  days 
before  the  resident  is  transferred  or 
discharged. 

(ii)  Notice  may  be  made  as  soon  as 
practicable  before  transfer  or  discharge 
when — 

(A)  The  safety  of  individuals  in  the 
facility  would  bie  endangered,  under 
paragraph  (a)(l)(iii)  of  this  section; 

(B)  The  health  of  individuals  in  the 
facility  would  be  endangered,  under 
paragraph  (a)(l)(iv)  of  this  section: 

(C)  The  resident's  health  improves 
sufficiently  to  allow  a  more  immediate 
transfer  or  discharge,  under  paragraph 
(a)(l)(ii)  of  this  section: 

(D)  An  immediate  transfer  or 
discharge  is  required  by  the  resident's 
urgent  medical  needs,  under  paragraph 
(a)(l)(i)  of  this  section:  or 

(E)  A  resident  has  not  resided  in  the 
facility  for  30  days. 

(5)  Contents  of  the  notice.  For  nursing 
facilities,  the  written  notice  specified  in 
paragraph  (a)(3)  of  this  section  must 
include  the  following: 

(i)  For  transfers  or  discharges 
occurring  on  or  after  August  1, 1989 — 

(A)  The  reason  for  transfer  or 
discharge; 


(B)  The  effective  date  of  transfer  or 
discharge;  and 

(C)  The  location  to  which  the  resident 
is  transferred  or  discharged. 

(ii)  For  transfers  or  discharges 
occurring  on  or  after  October  1, 1989,  a 
statement  that  the  resident  has  the  right 
to  appeal  the  action  to  the  State  agency 
designated  by  the  State  for  such 
appeals. 

(iii)  For  transfers  or  discharges 
occurring  on  or  after  October  1, 1990 — 

(A)  The  name,  address  and  telephone 
number  of  the  State  long  term  care 
ombudsman: 

(B)  For  nursing  facility  residents  with 
developmental  disabilities,  the  mailing 
address  and  telephone  number  of  the 
agency  responsible  for  the  protection 
and  advocacy  of  developmentally 
disabled  individuals  established  under 
part  C  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act;  and 

(C)  For  nursing  facility  residents  who 
are  mentally  ill,  the  mailing  address  and 
telephone  number  of  the  agency 
responsible  for  the  protection  and 
advocacy  of  mentally  ill  individuals 
established  under  the  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Act. 

(6)  Orientation  for  transfer  or 
discharge.  A  facility  must  provide 
su^icient  preparation  and  orientation  to 
residents  to  ensure  safe  and  orderly 
transfer  or  discharge  from  the  facility. 

(b)  Level  B  requirement  Notice  of 
bed-hold  policy  and  readmission. 
(Effective  October  1. 1990)— {I)  Notice 
before  transfer.  Before  a  facility 
transfers  a  resident  to  a  hospital  or 
allows  a  resident  to  go  on  therapeutic 
leave,  the  facility  must  provide  written 
information  to  the  resident  and  a  family 
member  or  legal  representative  that 
specifies — 

(i)  The  duration  of  the  bed-hold  policy 
under  the  State  plan,  if  any.  during 
which  the  resident  is  permitted  to  return 
and  resume  residence  in  the  facility;  and 

(ii)  The  facility's  policies  regarding 
bed  hold  periods,  which  must  be 
consistent  with  paragraph  (b)(3)  of  this 
section,  permitting  a  resident  to  return. 

(2)  Notice  upon  transfer.  At  the  time 
of  transfer  of  a  resident  to  a  hospital  or 
for  therapeutic  leave,  a  nursing  facility 
must  provide  written  notice  to  the 
resident  and  a  family  member  or  legal 
representative,  which  specifies  the 
duration  of  the  bed  hold  policy 
described  in  paragraph  (b)(1)  of  this 
section. 

(3)  Permitting  resident  to  return  to 
facility.  A  nursing  facility  must  establish 
and  follow  a  written  poHcy  under  which 
a  resident  whose  hospitalization  or 
therapeutic  leave  exceeds  the  bed-hold 
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period  under  the  State  plan,  is 
readmitted  to  the  facility  immediately 
upon  the  first  availability  of  a  bed  in  a 
semi-private  room  if  the  resident — 

(i)  Requires  the  services  provided  by 
the  facility;  and 

(ii)  Is  eligible  for  Medicaid  nursing 
facility  services. 

(c)  Level  B  requirement  Equal  access 
to  quality  care  (Effective  October  1, 
1990).  (1)  A  facility  must  establish  and 
maintain  identical policiesand practices 
regarding  transfer,  discharge,  and  the 
provision  of  services  under  the  State 
plan  for  all  individuals  regardless  of 
source  of  payment; 

(2)  The  facility  may  charge  any 
amount  for  services  furnished  to  non- 
Medicaid  residents  consistent  with  the 
notice  requirement  in  S  483.10(a)(5)(i) 
describing  the  charges;  and 

(3)  The  State  is  not  required  to  offer 
additional  services  on  behalf  of  a 
resident  other  than  services  provided  in 
the  State  plan. 

(d)  Level  B  requirement  Admissions 
policy  (Effective  October  1. 1990).  (1) 
The  facility  must — 

(i)  Not  require  a  third  party  guarantee 
of  payment  to  the  facility  as  a  condition 
of  admission,  or  expedited  admission,  or 
continued  stay  in  the  facility: 

(ii)  Not  charge,  solicit,  accept,  or 
receive,  in  addition  to  any  amount 
otherwise  required  to  be  paid  under  the 
State  plan,  any  gift,  money,  donation  or 
other  consideration  as  a  precondition  of 
admission,  expedited  admission  or 
continued  stay  in  the  facility. 

(2)  A  facility  must — 

(i)  Not  require  residents  or  potential 
residents  to  waive  their  ri^ts  to 
Medicare  or  Medicaid: 

(ii)  Not  require  oral  or  written 
assurance  that  residents  or  potential 
residents  are  not  eligible  for,  or  wiU  not 
apply  for,  Medicare  or  Medicaid 
benefits. 

(3)  States  or  political  subdivisions 
may  apply  stricter  admissions  standards 
under  State  or  local  laws  than  specified 
m  paragraphs  (d)(l]  and  (2)  of  this 
section,  to  prohibit  discrimination 
against  individuals  entitled  to  Medicaid 
benefits. 

(4)  A  facility  may  require  an 
individual  who  has  legal  access  to  a 
resident's  income  or  resources  available 
to  pay  for  facility  care,  to  sign  a 
contract  without  incurring  personal 
financial  liability,  to  provide  facility 
payment  from  the  resident's  income  or 
resources. 

(5)  A  nursing  facility  may  charge  a 
resident  who  is  eligible  for  Medicaid  for 
items  and  services  the  resident  has 
requested  and  received,  and  that  are  not 
specified  in  the  State  plan  as  included  in 
the  term  "nursing  facility  services." 


(6)  A  nursing  facility  may  solicit 
accept  or  receive  a  charitable,  religious 
or  philanthropic  contribution  &om  an 
organization  or  from  a  person  unrelated 
to  the  resident,  or  potential  resident  but 
only  to  the  extent  that  the  contribution 
is  not  a  condition  of  admission, 
expedited  admission,  or  continued  stay 
in  the  facility. 

(e)  Level  B  requirement  Resident  care 
policies.  Until  October  1, 1990,  the 
facility  must  have  written  resident  care 
policies  that  govern  the  continuing 
nursing  care,  and  medical  or  other 
services  furnished  by  the  facility. 

$483.13    Laval  A  requtaamant  Residant 
behavior  and  facility  practicas. 

(a)  Level  B  requirement  Restraints. 
The  resident  has  the  right  to  be  free 
from  any  physical  restraints  imposed  or 
psychoactive  drug  administered  for 
purposes  of  discipline  or  convenience, 
and  not  required  to  treat  the  resident's 
medical  symptoms. 

(b)  Level  B  requirement  Abuse.  The 
resident  has  the  right  to  be  free  from 
verbal,  sexual,  physical  or  mental  abuse, 
corporal  punishment  and  involuntary 
seclusion. 

(c)  Level  B  requirement  Staff 
treatment  of  residents.  The  facility  must 
develop  and  implement  written  policies 
and  procedures  that  prohibit 
mistreatment  neglect  or  abuse  of 
residents. 

(1)  TTie  facility  must — 

(i)  Not  use  verbal,  mental,  sexual  or 
physical  abuse,  including  corporal 
punishment  or  involuntary  seclusion: 
and 

(ii)  Not  employ  individuals  who  have 
been  convicted,  of  abusing,  neglecting  or 
mistreating  individuals. 

(2)  The  facility  must  ensure  that  all 
alleged  violations  involving 
mistreatment  neglect  or  abuse, 
including  injuries  of  unknown  source, 
are  reported  immediately  to  the 
administrator  of  the  facility  or  to  other 
officials  in  accordance  with  State  law 
through  established  procedures. 

(3)  The  facility  must  have  evidence 
that  all  alleged  violations  are  thoroughly 
investigated,  and  must  prevent  further 
potential  abuse  while  the  investigation 
is  in  progress. 

(4)  The  results  of  all  investigations 
must  be  reported  to  the  administrator  or 
his  designated  representative  or  to  other 
officials  in  accordance  with  State  law 
within  5  working  days  of  the  incident 
and  if  the  alleged  violation  is  verified, 
appropriate  corrective  action  is  taken. 

9483.1S    LavalAraqulrainantOualttyef 
Ufa. 

A  facility  must  care  for  its  residents  in 
a  manner  and  in  an  environment  that 


promotes  maintenance  or  enhancement 
of  each  resident's  quality  of  life. 

(a)  Level  B  requirement  Dignity.  The 
facility  must  promote  care  for  residents 
in  a  manner  and  in  an  environment  that 
maintains  or  enhances  each  resident's 
dignity  and  respect  in  full  recognition  of 
his  or  her  individuality. 

(b)  Level  B  requirement  Self- 
determination  and  participation.  The 
resident  has  the  right  to — 

(1)  Choose  activities,  schedules,  and 
health  care  consistent  with  his  or  her 
interests,  assessments  and  plans  of  care: 

(2)  Interact  with  members  of  the 
conmiunity  both  inside  and  outside  the 
facility:  and 

(3)  Make  choices  about  aspects  of  his 
or  her  life  in  the  facility  that  are 
significant  to  the  resident 

(c)  Level  B  requirement  Participation 
in  resident  and  family  groups.  (1)  A 
resident  has  the  right  to  organize  and 
participate  in  resident  groups  in  the 
faciUty: 

(2)  A  resident's  family  has  the  right  to 
meet  in  the  facility  with  the  families  of 
other  residents  in  the  facility: 

(3)  The  facility  must  provide  a 
resident  or  family  group,  if  one  exists, 
with  private  space; 

(4)  Staff  or  visitors  may  attend 
meetings  at  the  group's  invitation; 

(5)  The  facility  must  provide  a 
designated  staff  person  responsible  for 
providing  assistance  and  responding  to 
%vritten  requests  that  result  from  group 
meetings; 

(6)  When  a  resident  or  family  group 
exists,  the  facility  must  listen  to  the 
views  and  act  upon  the  grievances  and 
recommendations  of  residents  and 
families  concerning  proposed  policy  and 
operational  decisions  affecting  resident 
care  and  life  in  the  facihty. 

(d)  Level  B  requirement  Participation 
in  other  activities.  A  resident  has  the 
right  to  participate  in  social  religious, 
and  conununity  activities  that  do  not 
interfere  With  the  rights  of  other 
residents  in  the  facility. 

(e)  Level  B  requirement 
Accommodation  of  needs.  A  resident 
has  the  right  to^ 

(1)  Reside  and  receive  services  in  the 
facility  with  reasonable  accommodation 
of  individual  needs  and  preferences, 
except  when  the  health  or  safety  of  the 
individual  or  other  residents  would  be 
endangered:  and 

(2)  Receive  notice  before  the 
resident's  room  or  roommate  in  the 
facility  is  changed. 

(f)  Level  B  requirement  Activities.  (1) 
The  faciUty  must  provide  for  an  ongoing 
program  of  activities  designed  to  meet 
in  accordance  with  the  comprehensive 
assessment  the  interests  and  the 
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physical,  mental,  and  psychosocial  well- 
being  of  each  resident. 

(2)  The  activities  program  must  be 
directed  by  a  qualified  professional 
who— 

(i)  Is  a  qualified  therapeutic  recreation 
specialist  who  is — 

(A)  Licensed  or  registered,  if 
apphcable,  by  the  State  in  which 
practicing:  and 

(B)  Eligible  for  certification  as  a 
therapeutic  recreation  specialist  by  a 
recognized  accrediting  body  on 
August  1, 1980;  or 

(ii)  Has  2  years  of  experience  in  a 
social  or  recreational  program  within 
the  last  5  years,  1  of  which  was  full-time 
in  a  patient  activities  program  in  a 
health  care  setting:  or 

(iii)  Is  a  qualified  occufwtional 
therapist  or  occupational  therapy 
assistant;  or 

(iv)  Has  completed  a  training  course 
approved  by  the  State. 

(g)  Level  B  requirement:  Social 
Services.  (1) —  The  facility  must  provide 
medically-related  social  services  to 
attain  or  maintain  the  highest 
practicable  physical,  mental  or 
psychosocial  well-being  of  each 
resident. 

(2)  Skilled  nursing  facilitiea.  (i)  Until 
October  1, 1900,  the  facility  must  meet 
the  social  service  needs  of  its  residents 
by  either  obtaining  social  services  from 
an  outside  source  or  by  furnishing  the 
service  directly;  and 

(ii)  Effective  October  1, 1990,  a  facility 
wdu)  more  than  120  beds  must  employ  a 
full-time  qualified  social  worker. 

(3)  Nursing  facilitiea.  Effective 
October  1, 1990,  a  facilitj'  v.ith  more 
than  120  beds  must  employ  a  qualified 
social  worker  on  a  full-time  basis. 

(4)  Qualifications  of  social  worker.  A 
qualified  social  worker  is  an  individual 
with— 

(i)  A  bachelor's  degree  in  social  worlc 
or 

(ii)  Two  years  of  social  work 
supervised  experience  in  a  health  care 
setting  working  directly  with 
individuals;  or 

(iii)  Similar  professional 
quaUfications. 

(h)  Level  B  requirement  Environment. 
The  facility  must  provide — 

(1)  A  safe,  clean,  comfortable  and 
homelike  environment  allowing  the 
resident  to  use  his  or  her  personal 
belongings  to  the  extent  possible: 

(2)  Housekeeping  and  maintenance 
services  necessary  to  maintain  a 
sanitary,  orderly  and  comfortable 
interior, 

(3)  Clean  bed  and  bath  linens  that  are 
in  good  condition; 


(4]  Private  closet  space  in  each 
resident  room,  as  specified  in 
1 483.70(d)(2)(iv)  of  this  section; 

(5)  Adequate  and  comfortable  lighting 
levels  in  all  areas; 

(6)  Comfortable  and  safe  temperature 
levels.  Facilities  initially  certified  after 
(the  effective  date  of  these  regulations] 
must  maintain  a  temperature  range  of 
71-81  T;  and 

(7)  For  the  maintenance  of 
comfortable  sound  levels. 

|4e3J0    Uvel A raquirMmnt RMktont 

The  faciliiy  must  conduct  initially  and 
periodically  a  comprehensive,  accurate, 
standardized,  reproducible  assessment 
of  each  resident's  functional  capacity. 

(a)  Level  B  requirement:  Admission 
orders.  At  the  time  each  resident  is 
admitted,  the  facility  must  have 
physician  orders  for  the  resident's 
immediate  care. 

(b)  Standard-  Comprehensive 
assessments. 

(1)  The  facility  must  make  a 
comprehensive  assessment  of  a 
resident's  needs,  which — 

(i)  Effective  October  1, 1990,  is  based 
on  a  uniform  data  set  specified  by  the 
Secretary  and  uses  an  instrument  that  is 
specified  by  the  State;  and 

(ii)  Describes  the  resident's  capability 
to  perform  daily  life  functions  and 
si^ficant  impairments  in  functional 
capacity. 

(2)  The  comprehensive  assessment 
must  include  at  least  the  following 
information: 

(i)  Medically  defined  conditions  and 
prior  medical  history; 

(ii)  Medical  status  measurement: 

(iii)  Functional  status; 

(iv)  Sensory  and  physical 
impairments: 

(v)  Nutritional  status  and 
requirements; 

(vi)  Special  treatments  or  procedures; 

(vii)  Psychosocial  status: 

(viii)  Discharge  potential: 

(ix)  Dental  condition: 

(x)  Activities  potential: 

(xi)  Rehabilitation  potential: 

(xii)  Cognitive  status:  and 

(xiii)  Drug  therapy. 

(3)  [Reserved] 

(4)  Frequency.  Assessments  must  be 
conducted — 

(i)  For  individuals  admitted  on  or  after 
[effective  date  of  regulation],  no  later 
than  14  days  after  the  date  of  admission: 

(ii)  For  individuals  admitted  on  or 
after  October  1, 1990.  no  later  than  4 
days  after  the  date  of  admission: 

(iii)  For  current  residents  of  a  facility, 
not  later  than  October  1, 1901: 


(iv)  Promptly  after  a  significant 
change  in  the  resident's  physical  or 
mental  condition:  and 

(v)  In  no  case  less  often  than  once 
every  12  months. 

(5)  Review  of  assessments.  The 
nursing  facility  must  examine  each 
resident  no  less  than  once  every  3 
months,  and  as  appropriate,  revise  the 
resident's  assessment  to  assure  the 
continued  accuracy  of  the  assessment. 

(6)  Use.  The  results  of  the  assessment 
are  used  to  develop,  review,  and  revise 
the  resident's  comprehensive  plan  of 
care,  under  paragraph  (d)  of  this  section. 

(7)  Coordination.  Effective  October  1, 
1990,  the  facility  must  coordinate 
assessments  with  any  State-required 
preadmission  screening  program  to  the 
maximum  extent  practicable  to  avoid 
duplicative  testing  and  effort 

(c)  Level  B  requirement:  Accuracy  of 
assessments.  (1)  Coordination,  (i)  Each 
assessment  must  be  conducted  or 
coordinated,  with  the  appropriate 
participation  of  health  professionals. 

(ii)  Effective  October  1. 199a  each 
assessment  must  be  conducted  or 
coordinated  by  a  registered  nurse  who 
signs  and  certifies  the  completion  of  the 
assessment 

(2)  Certification.  Each  individual  who 
completes  a  portion  of  the  assessment 
must  sign  and  certify  the  accuracy  of 
that  portion  of  the  assessment 

(3)  Penalty  for  Falsification.  Effective 
October  1, 1990,  an  individual  who 
willfully  and  knowingly  certifies  (or 
causes  another  individual  to  certify)  a 
material  and  false  statement  in  a 
resident  assessment  is  subject  to  civil 
money  penalties.  The  implementing 
regulations  for  this  statutory  authorify 
are  located  in  Part  1003  of  this  chapter. 

(4)  Use  of  independent  assessors. 
Effective  October  1, 1990  if  a  State 
determines,  under  a  survey  or  otherwise, 
that  there  has  been  a  knowing  and 
willful  certification  of  false  statements 
under  paragraph  (c)(3)  of  this  section, 
the  State  may  require  (for  a  period 
specified  by  the  State)  that  resident 
assessments  under  this  paragraph  be 
conducted  and  certified  by  individuals 
who  are  independent  of  the  facilify  and 
who  are  approved  by  the  State. 

(d)  Level  B  requirement 
Comprehensive  care  plans.  (1)  The 
facilify  must  develop  a  comprehensive 
care  plan  for  each  resident  that  includes 
measurable  objectives  and  timetables  to 
meet  a  resident's  medical,  nursing  and 
psychosocial  needs  that  are  identified  in 
the  comprehensive  assessment. 

(2^  A  comprehensive  care  plan  must 
be- 
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(i)  Developed  within  7  days  after 
completion  of  the  comprehensive 
assessment; 

(ii)  Prepared  by  an  interdisciplinary 
team,  that  effective  October  1, 1990, 
includes  the  attending  physician,  a 
registered  nurse  with  responsibility  for 
the  resident  and  other  appropriate  staff 
in  disciplines  as  determined  by  the 
resident's  needs,  and  with  the 
participation  of  the  resident  the 
resident's  family  or  legal  representative, 
to  the  extent  practicable:  and 

(iii)  Periodically  reviewed  and  revised 
by  a  team  of  qualified  persons  after 
each  assessment. 

(3)  The  services  provided  or  arranged 
by  the  facility  must — 

(i)  Meet  professional  standards  of 
quality;  and 

(ii)  Be  provided  by  qualified  persons 
in  accordance  with  each  resident's 
written  plan  of  care. 

(e)  Level  B  requirement:  Discharge 
summary.  When  the  facility  anticipates 
discharge,  a  resident  must  have  a 
discharge  summary  that  includes — 

(1)  A  recapitulation  of  the  resident's 
stay: 

(2)  A  final  summary  of  the  resident's 
status  to  include  items  in  paragraph 
(b)(2)  of  this  section,  at  the  time  of  the 
discharge  that  is  available  for  release  to 
authorized  persons  and  agencies,  with 
the  consent  of  the  resident  or  legal 
representative;  and 

(3)  A  post-dischaige  plan  of  care  that 
developed  with  the  participation  of  the 
resident  and  his  or  her  family,  which 
will  assist  the  resident  to  adjust  to  his  or 
her  new  Uving  environment 

(f)  Level  B  requirement  Preadmission 
screening  for  mentally  ill  individuals 
and  individuals  with  mental  retardation. 
(1)  A  nursing  facility  must  not  admit  on 
or  after  January  1, 1989,  any  new 
resident  with — 

(i)  Mental  illness  as  defined  in 
paragraph  (f)(2)(i)  of  this  section,  unless 
the  State  mental  health  authorify  has 
determined,  based  on  an  independent 
physical  and  mental  evaluation 
performed  by  a  person  or  entify  other 
than  the  State  mental  health  authorify, 
prior  to  admission,  whether — 

(A)  Because  of  the  physical  and 
mental  condition  of  the  individual,  the 
individual  requires  the  level  of  services 
provided  by  a  nursing  facility;  and 

(B)  If  the  individual  requires  such 
level  of  services,  the  individual  requires 
active  treatment  for  mental  illness;  or 

(ii)  Mental  retardation,  as  defined  in 
paragraph  (f)(2)(ii)  of  this  section,  unless 
the  State  mental  retardation  or 
developmental  disability  authorify  has 
determined  prior  to  admission 
whether —  , 


(A)  Because  of  the  physical  and 
mental  condition  of  the  individual,  the 
individual  requires  the  level  of  services 
provided  by  a  nursing  facilify:  and 

(B)  If  the  individual  requires  such 
level  of  services,  the  individual  requires 
active  treatment  for  mental  retardation. 

(2)  Definition.  For  purposes  of  this 
section — 

(i)  An  individual  is  considered  to  have 
"mental  ilbess"  if  the  individual  has  a 
primary  or  secondary  diagnosis  of 
mental  disorder  (as  defined  in  the 
Diagnostic  and  Statistical  Manual  of 
Mental  Disorders,  3rd  edition)  and  does 
not  have  a  primary  diagnosis  of 
dementia  (including  Alzheimer's  disease 
or  a  related  disorder). 

(ii)  An  individual  is  considered  to  be 
"mentally  retarded"  if  the  individual  is 
mentally  retarded  or  a  person  «vith  a 
related  condition  as  described  in  42  CFR 
435.1009. 

§493.25    Level  A  raquiraflMnt  QuaMy  of 


Each  resident  must  receive  the 
necessary  nursing,  medical  and 
psychosocial  services  to  attain  and 
maintain  the  highest  possible  mental 
and  physical  functional  status,  as 
defined  by  the  comprehensive 
assessment  and  plan  of  care.  Each 
resident  must  receive  and  the  facility 
must  provide  the  necessary  care  and 
services  to  attain  or  maintain  the  highest 
practicable  physical,  mental,  and 
psychosocial  well-being,  in  accordance 
with  the  comprehensive  assessment  and 
plan  of  care. 

(a)  Level  B  requirement  Activities  of 
daily  living.  Based  on  the 
comprehensive  assessment  of  a  resident, 
the  facilify  must  ensure  that — 

(1)  A  resident's  abilities  in  activities 
of  daily  living  do  not  diminish  unless 
circimistances  of  the  individual's  clinical 
condition  demonstrate  that  diminution 
was  unavoidable.  This  includes  the 
resident's  abilify  to^ 

(i)  Bathe,  dress  and  groonu 
(ii)  Transfer  and  ambulate: 
(iii)  Toilet 
(iv)  Eat;  and 

(v)  To  use  speech,  language  or  other 
functional  communication  systems. 

(2)  A  resident  is  given  the  appropriate 
treatment  and  services  to  maintain  or 
improve  his  or  her  abilities  specified  in 
paragraph  (a)(1)  of  this  section:  and 

(3)  A  resident  who  is  unable  to  carry 
out  activities  of  daily  living  receives  the 
necessary  services  to  maintain  good 
nutrition,  grooming,  and  personal  and 
oral  hygiene. 

(b)  Level  B  requirement  Vision  and 
hearing.  To  ensure  that  residents  receive 
proper  treatment  and  assistive  devices 
to  maintain  vision  and  hearing  abilities. 


the  facility  must  if  necessary,  assist  the 
resident — 
(1}  In  making  appointments;  and 
(2)  By  arranging  for  transportation  to 
and  from  the  office  of  a  medical 
practitioner  specializing  in  the  treatment 
of  vision  or  hearing  impairment  or  the 
office  of  a  professional  specializing  in 
the  provision  of  vision  or  hearing 
assistive  devices. 

(c)  Level  B  requirement  Pressure 
sores.  Based  on  the  comprehensive 
assessment  of  a  resident  the  facility 
must  ensure  that — 

(1)  A  resident  who  enters  the  facility 
without  pressure  sores  does  not  develop 
pressure  sores  unless  the  individual's 
clinical  condition  demonstrates  that 
they  were  unavoidable:  and 

(2)  A  resident  having  pressure  sores 
receives  necessary  treatment  and       ». 
services  to  promote  healing,  prevent   \ 
infection  and  prevent  new  sores  from 
developing.  \ 

(d)  Level  B  requirement  Urinary     \ 
Incontinence.  Based  on  the  resident's  ( 
comprehensive  assessment  the  facility^, 
must  ensure  that —  v^ 

(1)  A  resident  who  is  incontinent  of 
bladder  receives  the  appropriate 
treatment  and  services  to  restore  as 
much  normal  bladder  functioning  as 
possible; 

(2)  A  resident  who  enters  the  facilify 
without  an  indwelling  catheter  is  not 
catheterized  unless  the  resident's 
clinical  condition  demonstrates  that 
catheterization  was  necessary:  and 

(3)  A  resident  who  is  incontinent  of 
bladder  receives  appropriate  treatment 
and  services  to  prevent  urinary  tract 
infections  and  to  restore  as  much 
normal  bladder  function  as  possible. 

(e)  Level  B  requirement  Range  of 
motion.  Based  on  the  comprehensive 
assessment  of  a  resident  the  facilify 
must  ensure  that — 

(1)  A  resident  who  enters  the  facility 
without  a  limited  range  of  motion  does 
not  experience  reduction  in  range  of 

.  motion  unless  the  resident's  clinical 
condition  demonstrates  that  a  reduction 
in  range  of  motion  is  unavoidable:  and 

(2)  A  resident  with  a  limited  range  of  - 
motion  and/or  receives  appropriate 
treatment  and  services  to  increase  range 
of  motion  to  prevent  further  decrease  in 
range  of  motion. 

(f)  Level  B  requirement  Psychosocial 
functioning.  Based  on  the 
comprehensive  assessment  of  a  resident, 
the  facilify  must  ensure  that — 

(1)  A  resident  who  displays 
psychosocial  adjustment  difficulfy. 
receives  appropriate  treatment  and 
services  to  achieve  as  much 
remotivation  and  reorientation  as 
possible:  and 
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(2)  A  resident  whose  assessment  did 
net  rcYeel  a  psychosocial  adiustment 
difficulty  does  not  display  a  pattern  of 
decreased  social  interaction  and/or 
iiKTeascd  withdrawn,  angry,  or 
depressive  behaviors,  unless  the 
resident's  clinical  condition 
demonstrates  that  sodi  a  pattern  was 
unavoidable. 

(g)  Lew/  B  requinmefft-  Naso-gostric 
tubes.  Based  on  the  comprehensive 
assessment  of  a  resident,  the  fsdhty 
must  ensiHe  that — 

(1)  A  resident  who  has  been  able  to 
eat  enough  alone  or  with  assistance  is 
not  fed  by  neso-gastiit  tabs  nnless  the 
resident's  clinical  comfition 
demonstrates  diat  ose  of  a  naso-sastric 
tube  was  enavoidabie;  and 

(2)  A  resident  who  is  fed  by  a  naso- 
gastric or  gesti  usluiu 9  tobe  receives  the 
appropriate  beetmeni  and  services  to 
prevent  aspiration  pnemnonia,  dianhea, 
vonMng,  dehydration,  metabolic 
abnormalities,  and  nasal-pbaryngeal 
ulcers  and  to  restore,  if  possible,  nomal 
feeding  fanction. 

(h)  Lere/  B  nqmrgment:  Accidents. 
The  facility  must  ensure  that — 

(1)  Tlw  resident  envucmnent  remains 
as  free  eff  aocMcnt  hazards  as  is 
possible;  aftd 

(2)  Emb  resident  receives  adetjuate 
supervision  and  assistive  devices  to 

(i)  Lerei  B  requirement  Nutrition. 
Based  «a  a  resident's  oompfehensive 
assesMnent,  xue  rsciiny  innst  ensoR  tnat 
a  resMenl — 

(1)  MaiBtaiae  acceptable  parameters 
of  natiMonal  status,  each  as  body 
wei^  and  proteki  levels,  tmiess  the 
residenf s  dinioal  concfition 
deiBoastrates  that  this  is  not  possible; 
and 

(Z)  Receives  a  theiapeotic  diet  when 
then  is  a  natritional  probten. 

(j)  Level  B  requirement  Hydration. 
Tba  faciHty  mnst  provide  each  resident 
wi^  seffident  fluid  intake  to  maintain 
proper  hydration  and  health. 

(k)  Level  B  re<fviTeinent'  Speacn 
needs.  The  facility  must  ensue  that 
resioents  receive  proper  tieatuiert  and 
care  for  the  following  special  services: 

(1)  Injections; 

(z)  Parenteral  and  enteral  fluids; 

(3)  Colostony,  oreterostony  or 
ileostomy  care; 

{4)  Tra<Aeostomy  care; 
(5)  Tracheal  suctioning; 
(8)  Respiratory  care; 

(7)  Pediatric  care;  and 

(8)  Prostheses. 

(1)  Level  B  requirement  Drug 
Therapy. — (IJ  Unnecessary  drags.  Eadi 
resident's  drag  regimen  must  be  free 
from  unnecessary  dregs. 


(2)  Antipsychotic  Drugs.  Based  on  a 
comprehensive  assessment  of  a  resident, 
the  facility  must  ensure  that — 

(i]  Residents  who  have  not  used 
antipsjrchetic  drugs  and  are  not  given 
these  drugs  unless  antipsychotic  drug 
tfierapy  is  necessary  to  treat  a  speciflc 
condttion;  and 

[Yi]  Residents  who  use  antipsychotic 
drugs  receive  gradual  dose  reductions, 
drag  holidays  or  behavioral 
programming,  imless  clinically 
contraindicated  in  an  effort  to    . 
discontinue  these  drugs. 

(ra)  Level  B  requirement  Medication 
Errors.  The  facility  must  ensure  that — 

(1)  It  is  free  of  significant  medication 
error  rates;  and 

(2)  Residents  are  free  of  any 
si^Hilcant  medication  eirors. 


The  requirements  of  diis  section  are 
effective  through  September  30, 1990. 
The  dcffled  mining  facility  provides  24- 
hour  service  by  licensed  nurses, 
including  the  services  of  a  registered 
nurse  at  lemt  during  the  day  tow  of  duty 
7  days  a  week.  There  is  an  organized 
nursing  seivice  wwh  a  ssfiicient  number 
of  i]uaHneQ  narsing  personnel  to  meet 
the  total  nursing  needs  of  an  patients  in 
the  faciUty.  (See  1 4e5.tnMa)  regarding 
waiver  of  ne  f-day  lejpsleied  nurse 
re^pH^em^vR.  y 
^~Nfa)  lewet  B  reqmemient  Director  of 
naTsing  terwices.  The  director  of  irersmg 
se^rtces  is  a  ^usMued  reg^Mered  nurse 
eispioyed  fwl-time  who  has.  In  writing, 
administrative  authority,  responsfbflity, 
and  aocoantabiltty  for  the  fanctions. 
activities,  and  tiaining  of  Ae  nnrsing 
aefvioes  staff,  and  serves  only  one 
facility  in  tMs  capacity.  If  the  director  of 
narsing  sei  vices  has  other  institutionel 
responsibuities,  a  tioauned  registered 
norse  serves  as  her  assistant  so  tiiat 
there  is  the  equivalent  of  a  full-time 
director  of  nursing  services  on  duty.  The 
director  of  nursing  services  is 
responsible  for  the  develofmient  and 
maintenance  of  nursing  service 
objectives,  standards  of  nursing 
practice,  nursing  policy  and  procedure 
mairaals,  written  job  descriptions  for 
each  level  of  nttrsing  personnel, 
sdiednKng  of  daily  rounds  to  see  aD 
patients,  methods  lor  coordination  of 
uursliig  sendees  with  other  patient 
services,  for  recommending  the  number 
and  levels  of  nursing  personnel  to  be 
employed,  and  nursing  staff 
development  {see  S  405.1121(h)). 

(b)  Level  B  requirement  Charge 
nurse.  A  registered  nurse,  or  a  qualified 
licensed  practical  tvocational)  nurse,  is 
designated^s  charge  nurse  by  the 
director  of  nursing  services  for  each  tour 


of  duty,  and  is  responsible  for 
supervision  of  the  total  narsing  activities 
in  the  facility  during  each  tour  of  duty. 
The  director  of  nursing  services  does  not 
serve  as  charge  nurse  in  an  facility  with 
a  average  daily  total  occupancy  of  60  or 
more  patients.  He  charge  nurse 
delegates  responsibility  to  nursing 
personnel  for  the  direct  nursing  care  of 
specific  patieats  during  each  tour  of 
duty,  on  the  basis  of  staff  qualifications, 
size  and  physical  layout  of  the  facility, 
characteristics  of  the  patient  load,  and 
the  emotional  social,  and  aursiag  care 
needs  of  patients. 

(c)  £eve/  B  requirement  Twenty-four- 
hour  nursing  service.  Hie  faciUty 
provides  24-hour  nursing  services  which 
are  sufficient  to  sieet  total  nursing  needs 
and  which  are  in  accordanoe  with  die 
patient  care  policies  developed  as 
provided  in  S  405.1121(1}.  The  policies 
are  designed  to  ensure  that  each  patient 
receives  treatments.  medicatioDS.  and 
diet  as  prescribed,  and  rehabilitative 
nursing  care  as  needed;  receives  proper 
care  to  prevent  decubitus  ulcers  and 
deformities,  and  is  kept  oamfartable, 
clean,  well-groomed,  and  protected  frtun 
accident,  injury,  and  inferiJnq  and 
encouraged,  assisted,  and  trained  ia      ^ 
self-care  and  group  activities,  l^ursiog  ^ 
personnel  lacludiBg  at  least  one 
roistered  nurse  on  the  day  iaur  of  duty 
7  days  a  week,  licensed  practical 
(vocational)  nurses,  nurse  aides, 
orderiies.  and  ward  derks.  are  asei^ed 
dufias  consistent  with  thair  education 
and  experience  and  based  an  the 
characteristics  of  the  patient  load. 
Weekly  time  schedules  are  aiaintained 
and  indicate  the  number  and 
classifications  of  nursing  personnel, 
including  relief  personnel  wdw  woiied 
on  each  unit  for  each  tour  of  duty. 


The  requirements  of  this  section  are 
effective  diron^  September  30, 1990. 

(a)  The  ICF  must  have  staff  on  duty  24 
hours  a  day  sufficient  in  number  and 
qualifications  to  carry  out  the  policies, 
responsibilities,  and  programs  of  the 
ICF. 

(b)  The  ICF  must  have  a  registered 
nurse  or  a  licensed  practical  or 
vocational  nurse  to  supervise  the  ICFs 
heahh  services  full  time,  7  days  a  week, 
on  the  day  shift. 

(c)  The  nurse  must  have  a  current 
license  to  pracfice  in  the  State. 

|d)  If  the  ICF  employs  a  licensed 
practical  or  vocational  aurse  to 
supervise  health  services,  the  ICF  must 
have  a  formal  contract  with  a  registered 
nurse  to  consult  with  the  licensed 
practical  or  vocational  nurse  at  regular 
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intervals,  but  not  less  than  4  hours  each 
week. 

(e)  To  be  qualified  to  serve  as  a  health 
services  supervisor,  a  licensed  practical 
or  vocational  nurse  must — 

(1)  Be  a  graduate  of  a  State-approved 
school  of  practical  nursing; 

(2)  Have  education  or  other  training 
that  the  State  authority  responsible  for 
licensing  practical  nurses  considers 
equal  to  graduation  from  a  State- 
approved  school  of  practical  nursing;  or 

(3)  Have  passed  the  Public  Health 
Service  examination  for  waivered 
licensed  practical  or  vocational  nurses. 

(f)  The  ICF  may  employ  as  charge 
nurse  an  individual  who  is  licensed  by 
the  State  in  a  category  other  than 
registered  nurse  or  licensed  practical  or 
vocational  nurse  if — 

(1)  The  individual  has  completed  a 
training  program  to  get  the  license  that 
included  at  least  the  same  number  of 
classroom  and  practice  hours  in  all 
nursing  subjects  as  in  the  program  of  a 
State-approved  school  of  practical  or 
vocational  nursing;  and 

(2)  The  State  agency  responsible  for 
licensing  the  individual  submits  a  report 
to  the  Medicaid  agency  comparing  State 
licensed  practical  nurse  or  vocational 
nurse  course  requirements  with  those 
for  the  program  completed  by  the 
individual. 

8  483.30   Level  A  requirsmanfc  Nursing 


Effective  October  1, 1990,  the  facility 
must  have  sufficient  nursing  staff  to 
provide  nursing  and  related  services  to 
attain  or  maintain  the  highest 
practicable  physical  mental  and 
psychosocial  well-being  of  each 
resident  as  determined  by  resident 
assessments  and  individual  plans  of 
care. 

(a)  Level  B  requirement  Sufficient 
staff.  (1)  The  facility  must  provide 
services  by  sufficient  numbers  of  each 
of  the  following  types  of  personnel  on  a 
24-hour  basis  to  provide  nursing  care  to 
all  residents  in  accordance  with  resident 
care  plans: 

(i)  Except  when  waived  under 
paragraph  (c)  of  this  section,  licensed 
nurses;  and 

(ii)  Other  nursing  personnel. 

(2)  Except  when  waived  under 
paragraph  (c)  of  this  section,  the  facility 
must  designate  a  licensed  nurse  to  serve 
as  a  charge  nurse  on  each  tour  of  duty. 

(b)  Level  B  requirement:  Registered 
nurse.  (1)  Except  when  waived  under 
paragraph  (c)  or  (d)  of  this  section,  the 
facility  must  use  the  services  of  a 
registered  nurse  for  at  least  8 
consecutive  hours  a  day,  7  days  a  week. 

(2)  Except  when  waived  under 
paragraph  (c)  or  (d)  of  this  section,  the 


facility  must  designate  a  registered 
nurse  to  serve  as  the  director  of  nursing 
on  a  full  time  basis. 

(3)  The  director  of  nursing  may  serve 
as  a  charge  nurse  only  when  the  facility 
has  an  average  daily  occupancy  of  60  or 
fewer  residents. 

(c)  Level  B  requirement  Nursing 
facilities:  Waiver  of  requirement  to 
provide  licensed  nurses  on  a  24-hour 
basis.  A  facility  may  request  a  waiver 
from  either  the  requirement  that  a 
nursing  faciUty  provide  a  registered 
nurse  for  at  least  8  consecutive  hours  a 
day,  7  days  a  week,  as  specified  in 
paragraph  (b)  of  this  section,  or  the 
requirement  that  a  nursing  facility 
provide  licensed  nurses  on  a  24-hour 
basis,  including  a  charge  nurse  as 
specified  in  paragraph  (a)  of  this  section, 
if  the  following  conditions  are  met: 

(1)  The  facility  demonstrates  to  the 
satisfaction  of  the  State  that  the  facility 
has  been  unable,  despite  diligent  efforts 
(including  offering  wages  at  the 
community  prevailing  rate  for  nursing 
facilities),  to  recruit  appropriate 
personnel; 

(2)  The  State  determines  that  a  waiver 
of  the  requirement  will  not  endanger  the 
health  or  safety  of  individuals  staying  in 
the  facility; 

(3)  The  State  finds  that,  for  any 
periods  in  which  Ucensed  nursing 
services  are  not  available,  a  registered 
nurse  or  a  physician  is  obligated  to 

'  respond  immediately  to  telephone  calk 
from  the  facility; 

(4)  A  waiver  granted  under  the 
conditions  listed  in  paragraph  (c)  of  this 
section  is  subject  to  annual  State 
review;  and 

(5)  Effective  October  1,  ig9a  in 
granting  or  renewing  a  waiver,  a  facility 
may  be  required  by  the  State  to  use 
other  quaUfied,  licenced  personnel. 

(d)  Level  B  requirement  SNFs: 
Waiver  of  the  requirement  to  provide 
services  of  a  registered  nurse  for  more 
than  40  hours  a  week.  (1)  The  Secretary 
may  waive  the  requirement  that  a  SNF 
provide  the  services  of  a  registered 
nurse  for  more  than  40  hours  a  week, 
including  a  director  of  nursing  specified 
in  paragraph  (b)  of  this  section,  if  the 
Secretary  finds  that  the  facility — 

(i)  Is  located  in  a  rural  area  and  the 
supply  of  skilled  nursing  facility  services 
in  the  area  is  not  sufficient  to  meet  the 
needs  of  individuals  residing  in  the  area; 

(ii)  Has  one  full-time  registered  nurse 
who  is  regularly  on  duty  at  the  facility 
40  hours  a  week;  and 

(iii)  Either— 

(A)  Has  only  patients  whose 
physicians  have  indicated  (through 
physicians'  orders  or  admission  notes) 
that  they  do  not  require  the  services  of  a 


registered  nurse  or  a  physician  for  a  48- 
hour  period;  or 

(B)  Has  made  arrangements  for  a 
registered  nurse  or  a  physician  to  spend 
time  at  the  facility,  as  determined 
necessary  by  the  physician,  to  provide 
necessary  skilled  nursing  services  on 
days  when  the  regular  full-time 
registered  nurse  is  not  on  duty. 

(2)  A  waiver  of  the  registered  nurse 
requirement  under  paragraph  (d)(1)  of 
this  section  is  subject  to  annual  renewal 
by  the  Secretary. 

S483.3S    Level  A  requirsmenia:  Dietary 


The  facility  must  provide  each 
resident  with  a  nourishing,  palatable, 
well-balanced  diet  that  meets  the  daily 
nutritional  and  special  dietary  needs  of 
each  resident 

(a)  Level  B  requirement  Staffing.  The 
facility  must  employ  a  qualified  dietitian 
either  full-time,  part-time,  or  on  a 
consultant  basis. 

(1)  If  a  qualified  dietitian  is  not 
employed  full-time,  the  facility  must 
designate  a  person  to  serve  as  the 
director  of  food  service. 

(2)  A  qualified  dietitian  is  one  who  is 
qualified  based  upon  either  registration 
by  the  Commission  on  Dietetic 
Registration  of  the  American  Dietetic 
Association,  or  on  the  basis  of 
education,  training,  or  experience  in 
identification  of  dietary  needs,  planning 
and  implementation  of  dietary  programs. 

(b)  Level  B  requirement  Sufficient 
staff.  The  facility  must  employ  sufficient 
support  personnel  competent  to  cany 
out  the  functions  of  the  dietary  ser\ice. 

(c)  Level  B  requirement  Menus  and 
nutritional  adequacy.  Menus  must — 

(1)  Meet  the  nutritional  needs  of 
residents  in  accordance  with  the 
recommended  dietary  allowances  of  the 
Food  and  Nutrition  Board  of  the 
National  Research  Council.  National 
Academy  of  Sciences: 

(2)  Be  prepared  in  advance:  and 

(3)  Be  followed. 

(d)  Level  B  requirement:  Food.  Each 
resident  receives  and  the  facility 
provides — 

(1)  Food  prepared  by  methods  that 
conserve  nutritive  value,  flavor  and 
appearances; 

(2)  Food  that  is  palatable,  attractive, 
and  at  the  proper  temperature: 

(3)  Food  prepared  in  a  form  designed 
to  meet  individual  needs;  and 

(4)  Substitutes  offered  of  similar 
nutritive  value  to  residents  who  refuse 
food  served. 

(e)  Level  B  requirement  Therapeutic 
diets.  Therapeutic  diets  must  be 
prescribed  by  the  attending  physician. 
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(Q  LtvelB  regwreiaenL-Frtgueaeycf 
meah.[1)  Each  resident  receive*  and  tke 
facility  provides  at  least  (hree  meals 
daily,  at  regular  times  comparable  to 
normal  mealtimes  in  the  community. 

(2)  l^ere  must  be  no  more  than  14 
hours  between  a  substantial  eveniqg 
meal  and  breakfast  the  fo1k)¥ri«g  d^. 
except  as  provided  in  (4]  below. 

(3)  The  facility  must  offer  snadcs  at 
bedtime  daily. 

(4)  Wnen  a  wmrtshing  snack  is 
piuvided  at  bedtime,  up  to  18  noon  nay 
elapse  between  a  substantial  evening 
meaJ  and  braakiaat  the  foUo«riqi<laiy  if 
a  resident  group  agrees  to  this  aaal 
span  and  a  nourishii^  snack  is  served. 

(g)  Leve!  B  nQuirement  Assistive 
devices.  The  fedSity  jnusl  provide 
special  ea^Ag  equipment  and  utensfls 
for  residents  who  need  them. 

(h)  Level  B  requirement:  SaniUuy 
cuiintioHtL  Tiie  recffity  iiiu»t— 

(1)  Procure  food  Ktm  suuicsi 
approved  or  uuusideied  satisiaLluiy  iiy 
Federal  State,  or  local  anlliuiltlet,^ 

serve  food  under  eanHary  oonditieae; 
and 
(3)  Dispose  of  gailMge  aad  tvhm 

p«p«Jt- 


A  physician  must  personally  approve 
a  recommendation  that  an  individual  be 
admitted  to  a  laoQity.  Each  resident 
must  remain  under  die  care  of  a 
physician. 

(a)  Level  B  requirement:  Physician 
aupervisiaa.  Hie  bdBty  must  ensure 
that— 

(1)  Tne  medcal  can  of  eadi  lesideut 
is  supervised  vy  a  plijfsiuaw  and 

(2)  AneiQwf  piiysician  sope^rises  tlie 
medical  care  df  lesidents  when  their 
attending  pnysiGian  iS  wiavaflatMe. 

(b)  Level  B  requirement  Pltynician 
visits.  The  pliysiician  nmst — 

(1)  Review  the  leeidewt's  total 
program  of  care,  induding  — dications 
and  treatments,  at  eack  vWt  w^ajied  by 
parnpaph  (c)  of  (kia  section; 

(2)  Write,  sign  amd  date  prggneas  notes 
at  each  visit:  and 

(3)  Siyi  all  orders. 

(c)  LeveJ  B  requiremeat-  fivqueacy  of 
physician  visits.  Physician  visits  autst 
conform  to  the  following  schedule: 

(1)  For  akiiled  nursing  faciiilies.  the 
tesident  must  be  seen  by  a  pkysidan  at 
least  once  every  30  days  far  tke  first  90 
days  after  admission,  and  at  least  once 
every  60  days  thereafter. 

(2)  For  nursing  facilities  (and  lot 
intermediate  care  facilities  until  October 
1. 1990).  the  resident  most  be  seen  by  a 
physician  at  least  once  every  30  days  for 


the  first  80  d^ys  altar  admiasiiMi.  «m1  at 
iaasi  once  every  00  ieijfs  thereafter. 

(3)  A  physician  visit  is  considered 
timely  if  it  occurs  not  inter  than  10  days 
after  the  date  the  visit  was  required. 

(4)  Except  as  provided  in  paragraph 
tc)[5)  of  this  section,  aD  lequired 
physician  visits  must  be  made  by  the 
phyrician  personally. 

(5)  At  the  option  of  the  phyudaa 
required  visits  after  the  initial  visit  may 
attemate  between  personal  visits  by  the 
physician  and  visits  by  a  physician 
assistant  or  nurse  practitioner  in 
accordance  with  paragraph  (e]  of  this 
section. 

(d)  LeveiB  reqairement  AvaiJabitHy 
of  physicians  for  emergency  care.  The 
facflity  must  provide  or  arrange  for  the 
provision  of  physician  services  24  hours 
a  day.  in  case  of  an  emergency. 

(ej  Level  B  lequiieiiient  nywichm 
delegation  of  tasks.  (1)  Except  as 
■peulied  in  paragraph  (e)(2)  of  tnv 
section,  a  pnysician  may  delegate  tasks 
to  a  physician  saaistaBt  or  nune 
pracdtiouei  wmv^ 

(i)  Monti  tke  ■ppncaWe  dennltioR  in 
i  401.2  of  this  chapter 

(ii)  b  aeing  witMi  the  seope  of 
praolioe  «  defkiad  by  State  law;  and 

fiilllB  «idar  the  nupervisian  «ff  the 
physician. 

(2)  A  piqaician  may  not  ddepite  a 
task  whan  Ike  mgaialf  ens  apec^  (hat 
tha  ptaysioian  ■aal  panonn  it 
personaMy.  or  whan  tka  delcBatiaa  is 
piohihitBd  aadw  ^liatw  law  or  by  tka 
facility's  own  policies. 

i4M.4B    UvaiA 


A  facility  must  provide  or  obtain 
rehabilitative  services,  such  as  physical 
therapy,  ^>eecb-language  pathology,  and 
occupational  therapy,  to  every  resident 
it  admits. 

(a)  Level B  requirement  Provision  of 
services.  If  spedatized  rehabilitative 
services  are  required  in  the  resident's 
comprehensrve  plan  of  care,  the  facility 


(1)  Provide  vie  leqaiied  services;  or 
(2]  Obtain  ttte  requited  services  from 
an  oatside  Tesource  in  autoidante  with 
i  4B3.79(j)  of  (his  part,  from  a  provider  of 
specrafued  renalniitative  servioes. 

(b)  Levef  B  requirement 
Qsoli^oations.  Specialized 
tehafalditattve  samicies  most  be  provided 
under  dw  written  order  of  a  physician 
by  qaalined  penemei. 

I4ML56    UvaiA 


facility  HHist  ensura  dint  a  dentist  ia 
available  in  an  advisory  role  to  tha 
atM«iag  staff. 

(b)  Imvei  B  reqmremeat  Ostside 
services.  Until  Odoter  1.  IflM.  te 
lacimy  iMHt— 

(1)  Have  an  agnamant  winck  aieeta 
the  tm^iuuents  af  f  48S7SH)  of  this 
,  witk  a  dentist  to  provide  denftal 


sei 

(2)  Maintain  a  list  of  available 
denttata  for  residents  who  do  not  have  a 
private  dentist; 

(3)  If  nfesaeaary,  assist  the  resident — 
0)  In  mridng  appointments;  and 

(S)  By  anang^ng  for  transportation  to 
and  from  the  dentist  s  office;  and 

(4)  IHumptljf  Tefer  residents  with  lost 
or  damaged  dentures  to  a  dentist. 

(c)  Level  B  requirement  Skilled 
nursing  facilities.  (1)  Effective  Octc/ber 
1,  two.  the  fatflity  mnst  provide  or 
obtain  vom  an  outside  resource,  in 
accordance  with  {  48S.75(i)  of  this  part, 
roatine  awl  eiueigency  dental  services. 

(2)  An  SNF  may  charge  a  resident  an 
additional  amount  for  emergenqr  dental 
services. 

(d)  Level  B  requirement  Nursing 
facilities.  Effective  October  1, 1990.  the 
facility  must  provide  or  obtain  from  an 
oatside  resource,  in  accordance  with 

1 463.7SQ)  ^  this  pert,  the  following 
dental  services  to  meet  the  needs  of 
each  seaident: 

(1)  Routine  dental  services  (ta  the 
extent  ceverad  ander  dw  State  plan): 
and 

(2)  Enwqgenqy  dental  services. 

i  483.60    Laval  A  raQutraniant:  Ptiannacy 


The  facility  must  assist  residents  in 
obtaining  routine  and  24-hour 
emergency  dental  care. 

(a  j  Level  B  requireaemt  Advisory 
dentist  Until  October  1, 199a  the 


The  facility  must  provide  routine  and 
emergency  drugs  and  biolo^cals  to  its 
residents,  or  obtain  them  under  an 
agreement  described  in  %  463^S()J  of  this 
part. 

{a]  Level  B  requirement  Methods  and 
procedures,  [i]  Until  October  1, 1990, 
skilled  nursing  fadlities  must  establish 
methods  and  procedures  for  dispensing 
and  administering  drugs  and  biokigicals. 

(2)  The  facility  may  permit  unlicensed 
personnel  to  admiiusler  drugs  if  State 
law  permits;  but  only  under  the  geoeral 
supervision  of  a  licensed  nurse. 

(b)  LeveJ  B  reqwreaeat  Procedures. 
Effecdve  October  1. 1990,  a  facility  laust 
provide  phamaceutical  services 
(including  procedures  that  assure  the 
accurate  aoquiriag.  receiving, 
ditpensis^  and  adasiaistfring  of  all 
dn<gs  and  biologicals]  to  meet  the  needs 
of  each  resident, 

(c)  Level  B  mquiremeot 
Pharmaaeutioal  services  oosamittee.  (1  j 
Until  October  1. 199a  the  facility  mast 
have  a  pbarmaoeBtical  services 


.Ji\  .; 
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committee  (or  its  equivalent),  which 
develops  written  policies  and 
procedures  for  safe  and  effective  drug 
therapy,  distribution,  control,  and  use. 

(2)  The  committee  is  comprised  of  at 
least  the  pharmacist,  the  director  of 
nursing  services,  the  administrator,  and 
one  physician. 

(3)  The  committee  oversees 
pharmacentical  service  in  the  facility, 
makes  recommendations  for 
improvement  and  monitors  the  service 
to  ensure  its  accuracy  and  adequacy. 

(4)  The  committee  meets  at  least 
quarteriy  and  documents  its  activities, 
frndings,  and  recommendations. 

(d)  Level  B  requirement  Service 
consultation.  The  facility  must  employ 
or  obtain  the  services  of  a  licensed 
pharmacist  who 

(1)  Provides  consultation  on  all 
aspects  of  the  provision  of  pharmacy 
services  in  the  facility; 

(2)  Establishes  a  system  of  records  of 
receipt  and  disposition  of  all  controlled 
drugs  in  sufficient  detail  to  enable  an 
accurate  reconciliation;  and 

(3)  Determines  that  drug  records  are  in 
order  and  that  an  account  of  all 
controlled  drugs  is  maintained  and 
periodically  reconciled. 

(e)  Level  B  requirement  Drug  regimen 
review.  (1)  The  drug  regimen  of  each 
resident  must  be  reviewed  at  least  once 
a  month  by  a  licensed  pharmacist. 

(2)  Hie  pharmacist  must  report  any 
irregularities  to  the  attending  physician 
or  the  director  of  nursing,  or  both,  and 
these  reports  must  be  acted  upon. 

(f)  Level  B  requirement  Labeling  of 
drugs  and  biologicals.  The  facility  must 
label  drugs  and  biologicals  in 
accordance  with  currently  accepted 
professional  principles,  and  include  the 
appropriate  accessory  and  cautionary 
instructions,  and  the  expiration  date. 

(g)  Level  B  requirement  Storage  of 
drugs  and  biologicals.  (1)  In  accordance 
with  State  and  Federal  laws,  the  facility 
must  store  all  drugs  and  biologicals  in 
locked  oompartiuents  under  proper 
temperature  controls,  and  permit  only 
authorized  personnel  to  have  access  to 
the  keys. 

(2)  The  facility  must  provide 
separately  lodged,  permanently  affixed 
compartments  for  storage  of  controlled 
drugs  listed  in  Schedule  II  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  and  other  drugs 
subject  to  abuse,  except  when  the 
facility  uses  single  unit  package  drug 
distribution  systems  in  which  the 
quantity  stored  is  minimal  and  a  missing 
dose  can  be  readily  detected. 


9  4C3.65    Laval  A  Taquiramsnt.  Infection 
control 

The  facility  must  establish  and 
maintain  an  infection  control  program 
designed  to  provide  a  safe,  sanitary,  and 
comfortable  environmpnt  in  which 
residents  reside  and  to  help  prevent  the 
development  and  transmission  of 
disease  and  infection. 

(a)  Level  B  requirement  Infection 
control  program.  The  facility  must 
establish  an  infection  control  program 
under  which  it — 

(1)  Investigates,  controls  and  prevents 
infections  in  the  facility; 

(2)  Decides  what  procedures,  such  as 
isolation,  should  be  apphed  to  an 
individual  resident;  and 

(3)  Maintains  a  record  of  incidents 
and  corrective  actions  related  to 
infections. 

(b)  Level  B  requirement  Preventing 
spread  of  infection.  (1)  When  the 
infection  control  program  determines 
that  a  resident  needs  isolation  to 
prevent  the  spread  of  infection,  the 
facility  must  isolate  the  resident. 

(2)  The  facility  must  prohibit 
employees  with  a  communicable  disease 
or  infected  slcin  lesions  from  direct 
contact  with  residents  or  their  food;  if 
direct  contact  will  transmit  the  disease. 

(3)  Hie  facility  must  require  staff  to 
wash  their  hands  after  each  direct 
resident  contact  for  which  handwashing 
is  indicated  by  accepted  professional 
practice. 

(c)  Level  B  requirement  Linens. 
Personnel  must  handle,  store,  process, 
and  transport  linens  so  as  to  prevent  the 
spread  of  infection. 

§483.70    Laval  A  requirement  Ptiysical 
envlronmant. 

The  facility  must  be  designed, 
constructed,  equipped  and  maintained 
to  protect  the  health  and  safety  of 
residents,  personnel  and  the  pubha 

(a)  Level  B  requirement  Life  safety 
from  fire.  Except  as  provided  in 
paragraph  (a)(1)  or  (a)(3]  of  this  section, 
the  facility  must  meet  the  applicable 
provisions  of  the  1985  edition  of  the  Life 
Safety  Code  of  the  National  Fire 
Protection  Association  (w^ich  is 
incorporated  by  reference). 
Incorporation  of  the  1985  edition  of  the 
National  Fire  Protection  Association's 
Life  Safety  Code  (published  February  7, 
1985:  ANSI/NFPA)  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  Part  51  that  govern  the  use  of 
incorporations  by  reference.* 


(1)  A  facility  is  considered  to  be  in 
compliance  with  this  requirement  as 
long  as  the  facility — 

(i)  On  November  26. 1982.  complied, 
with  or  without  waivers,  with  the 
requirements  of  the  1967  or  1973  editions 
of  the  Life  Safety  Code  and  continties  to 
remain  in  compliance  with  those 
editions  of  the  Code:  or 

(ii)  On  May  9. 198a  complied,  with  or 
without  waivers,  with  the  1981  edition  of 
the  life  Safety  Code  and  continues  to 
remain  in  compliance  with  that  edition 
of  the  Code. 

(2)  After  consideration  of  State  survey 
agency  findings.  HCFA.  or  in  the  case  oi 
intermediate  care  facilities,  the  State 
survey  agency  may  waive  specific 
provisions  of  the  Life  Safety  Code 
which,  if  rigidly  applied,  would  result  in 
unreasonable  hardship  upon  the  facility, 
but  only  if  die  waiver  does  not 
adversely  affect  the  health  and  safety  of 
residents  or  personnel. 

(3)  The  provisions  of  the  Life  Safety 
Code  do  not  apply  in  a  State  where 
HCFA  finds,  in  accordance  with 
applicable  provisions  of  section 
1861G)(13)  of  the  Act  that  a  fire  and 
safety  code  imposed  by  State  law 
adequately  protects  patients,  residents 
and  personnel  in  long  teim  care 
facilities. 

(b)  Level  B  requirement:  Emergency 
power.  (1)  An  emergency  electrical 
power  system  must  supply  power 
adequate  at  least  for  lighting  all 
entrances  and  exits,  equipment  to 
maintain  the  fire  detection,  alarm  and 
extinguishing  systems,  and  life  support 
systems  in  the  event  the  normal 
electrical  supply  is  interrupted. 

(2)  When  life  support  systems  are 
used,  the  facility  must  provide 
emergency  electrical  power  with  an 
emergency  generator  (as  defined  in 
NFPA  99,  Health  Care  Facilities)  that  is 
located  on  the  premises. 

(c)  Level  B  requirement  Space  and 
equipment  The  facility  must — 

(1)  Provide  sufficient  space  and 
equipment  in  dining,  health  servioes. 
recreation,  and  program  areas  to  enable 
staff  to  provide  residents  with  needed 
services  as  required  by  these  standards 
and  as  identified  in  each  resident's  plan 
of  care:  and 

(2)  Maintain  all  essential  mechanical 
clectricaL  and  patient  care  equipment  in 
safe  operating  condition. 

(d)  Level  B  requirement  Resident 
rooms.  Resident  rooms  must  be  designed 


■  The  Code  U  available  for  inapection  at  the 
OfTice  of  the  Federal  Register  Information  Center. 
Room  8301. 1110  L  Street  NW..  Washington.  DC 
Copies  may  be  obtained  from  the  National  Fire 


Protection  Aseociation.  BaUerymarch  Park. 
Quincey.  Mass.  0Z208.  If  any  changes  in  this  code 
are  also  to  be  incorporated  by  reference,  a  notice  to 
that  effect  will  be  published  in  the  Federal  Register. 
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and  equipped  for  adequate  nursing  care, 
comfort  and  privacy  of  residents. 

(1)  Bedrooms  must — 

(i)  Accommodate  no  more  than  four 
residents; 

(ii)  Measure  at  least  80  square  feet  per 
resident  in  multiple  resident  bedrooms, 
and  at  least  100  square  feet  in  single 
resident  rooms; 

(iii)  Have  direct  access  to  a  corridor, 

(iv)  Be  designed  or  equipped  to  assure 
fuU  visual  privacy  for  each  resident; 

(v)  In  facilities  initially  certified  after 
August  1, 1989,  each  bed  must  have 
ceiling  suspended  curtains,  which 
extend  around  the  bed  to  provide  total 
visual  privacy,  in  combination  with 
adjacent  walls  and  curtains: 

(vi)  Have  at  least  one  window  to  the 
outside;  and 

(vii)  Have  a  floor  at  or  above  grade 
level. 

(2)  The  facility  must  provide  each 
resident  with — 

(i)  A  separate  bed  of  proper  size  and 
height  for  the  convenience  of  the 
resident; 

(ii)  A  clean,  comfortable  mattress; 

(iii)  Bedding  appropriate  to  the 
weather  and  climate;  and 

(iv)  Functional  furniture  appropriate 
to  the  resident's  needs,  and  individual 
closet  space  in  the  resident's  bedroom 
with  clothes  racks  and  shelves 
accessible  to  the  resident. 

(3)  HCFA.  or  in  the  case  of  a  faciUty 
participating  as  a  skilled  nursing  facility 
under  Medicaid  only  or  as  an 
intermediate  care  facility,  or  a  nursing 
facility  after  Octoer  1, 1990,  the  survey 
agency  may  permit  variations  in 
requirements  specified  in  paragraphs 
(d)(1)  (i)  and  (ii)  of  this  section  relating 
to  rooms  in  individual  cases  when  the 
facility  demonstrates  in  writing  that  the 
variations — 

(i)  Are  required  by  the  special  needs 
of  the  residents;  and 

(ii)  Will  not  adversely  affect  residents' 
health  and  safety. 

(e)  Level  B  requirement-  Toilet 
facilities.  Each  resident  room  must  be 
equipped  with  or  located  near  toilet  and 
bathing  facilities. 

(f)  Level  B  requirement:  Resident  call 
system.  The  nurse's  station  must  be 
equipped  to  receive  resident  calls 
through  a  communication  system  bom — 

(1)  Resident  rooms;  and 

(2)  Toilet  and  bathing  facilities. 

(g)  Level  B  requirement:  Dining  and 
resident  activities.  The  facility  must 
provide  one  or  more  rooms  designated 
for  resident  dining  and  activities.  These 
rooms  must — 

(1)  Be  well  lighted; 

(2)  Be  well  ventilated,  with 
nonsmoking  areas  identified; 

(3)  Be  adequately  furnished;  and 


(4)  Have  sufHcient  space  to 
accommodate  all  activities. 

(h)  Level  B  requirement'  Other 
environmental  conditions.  The  facility 
must  provide  a  safe,  functional  sanitary 
and  comfortable  environment  for 
residents,  staff  and  the  public.  The 
facility  must — 

(1)  Establish  procedures  to  ensure  that 
water  is  available  to  essential  areas 
when  there  is  a  loss  of  normal  water 
supply; 

(2)  Have  adequate  outside  ventilation 
by  means  of  windows,  or  mechanical 
ventilation  or  a  combination  of  the  two; 
and 

(3)  Equip  corridors  with  nrmly  secured 
handrails  on  each  side. 

(4)  Maintain  an  effective  pest  control 
program  so  that  the  facility  is  free  of 
pests  and  rodents. 

S  4t3.7S    Ltval  A  raqutrenMfit 


A  facility  must  be  administered  in  a 
manner  that  enables  it  to  use  its 
resources  effectively  and  efficiently  to 
attain  or  maintain  the  highest 
practicable  physical,  mental,  and 
psychosocial  well-being  of  each 
resident 

(a)  Level  B  requirement  Licensure.  (1) 
A  skilled  nursing  facility  must  be — ■ 

(i)  Licensed  in  accordance  with  State 
or  local  law  if  that  law  requires  it;  or 

(ii)  Approved  by  the  State  or  local 
agency  responsible  for  licensing  such 
institutions,  as  meeting  the  applicable 
licensing  standards. 

(2)  Until  October  1, 1990,  an 
intermediate  care  facility  must  be 
licensed  under  State  law  to  provide,  on 
a  regular  basis,  health-related  care  and 
services  to  Individuals  who  do  not 
require  the  degree  of  care  and  treatment 
which  a  hospital  or  skilled  nursing 
facility  is  designed  to  provide,  but  who 
because  of  their  mental  or  physical 
condition  require  care  and  services 
(above  the  level  of  room  and  board) 
which  can  be  made  available  to  them 
only  through  institutional  facilities. 

(b)  Level  B  requirement  Compliance 
with  Federal,  State  and  local  laws.  Until 
October  1, 1990,  the  facility  must  be  in 
compliance  with  all  applicable 
provisions  of  Federal,  State  and  local 
laws,  regulations  and  codes  pertaining 
to  health,  safety,  sanitation,  and 
reseanii. 

(c)  Level  B  requirement  Compliance 
with  Federal,  State  and  local  laws  and 
professional  standards,  effective 
October  1, 199a  The  facility  must 
operate  and  provide  services  in 
compliance  with  all  applicable  Federal, 
State,  and  local  laws,  regulations  and 
codes,  and  with  accepted  professional 
standards  and  principles  that  apply  to 


professionals  providing  services  in  such 
a  facility. 

(d)  Level  B  requirement  Relationship 
to  other  HHS  regulations.  In  addition  to 
compliance  with  the  regulations  set 
forth  in  this  subpart  facilities  are 
obliged  to  meet  the  applicable 
provisions  of  other  HHS  regulations, 
including  but  not  limited  to  those 
pertaining  to  nondiscrimination  on  the 
basis  of  race,  color,  or  national  origin 
(45  CFR  Part  80),  nondiscrimination  on 
the  basis  of  handicap  (45  CFR  Part  84), 
nondiscrimination  on  the  basis  of  age 
(45  CFR  Part  91),  protection  of  human 
subjects  of  research  (45  CFR  Part  46), 
and  fraud  and  abuse  (42  CFR  Part  455). 
Although  these  regulations  are  not  in 
themselves  considered  requirements 
under  this  part  their  violation  may 
result  in  the  termination  or  suspension 
of,  or  the  refusal  to  grant  or  continue 
payment  with  Federal  funds. 

(e)  Level  B  requirement  Governing 
body:  (1)  The  facility  must  have  a 
governing  body,  or  designated  persons 
functioning  as  a  governing  body,  that  is 
legally  responsible  for  establishing  and 
implementing  policies  regarding  the 
management  and  operation  of  the 
facility;  and 

(2)  "The  governing  body  appoints  the 

administrator  who  is — 
(i)  Licensed  by  the  State;  and 
(ii)  Responsible  for  management  of  the 

facility. 

(f)  Level  B  requirement  Institutional 
plan  and  budget  Until  October  1, 1990, 
skilled  nursing  facilities  must  develop 
an  overall  plan  and  budget  that  meets 
the  following  requirements: 

(1)  Provides  for  an  annual  operating 
budget  which  includes  all  anticipated 
income  and  expenses,  but  need  not 
include  an  item-by-item  identification  of 
the  components  of  each  type  of 
anticipated  expenditure  or  income; 

(2)  Provides  for  a  capital  expenditures 
plan  for  at  least  a  3-year  period, 
including  the  year  to  which  the 
operating  budget  described  in  paragraph 
(1)  of  this  section  is  applicable.  This 
plan  must  identify  in  detail  the 
anticipated  sources  of  financing  for,  and 
the  objectives  of,  each  anticipated 
expenditure  in  excess  of  $600,000,  or 
such  lesser  amount  as  may  be 
established  by  the  State  in  which  the 
SNF  is  located,  related  to  the  acquisition 
of  land,  the  improvement  of  land, 
buildings,  and  equipment  and  the    . 
replacement  modernization,  and 
expansion  of  the  buildings  and 
equipment  which  would,  under  generally 
accepted  accounting  principles,  be 
considered  capital  items; 

(3)  Provides  that  the  plan  is  submitted 
to  the  State  agency  designated  under 


Federal  Register  /  Vol.  54.  No.  21  /  Thursday.  February  2.  1989  /  Rules  and  Regulations 


5371 


section  112^]  of  the  Act  or  if  no  such 
agency  is  designated,  to  the  appropriate 
health  planning  agency  in  the  State, 
except  when  a  facility  is  exempt  from 
section  1122  review  under  section  1122(j) 
of  the  Act  (see  42  CFR  Part  100); 

(4)  Is  reviewed  and  updated  by  the 
facility  at  least  annually;  and 

(5)  Is  prepared,  under  the  direction  of 
the  governing  body  of  the  institution  by 
a  committee  consisting  of 
representatives  of  the  governing  body, 
the  administrative  staff,  and  the  medical 
staff  of  the  institution. 

(g)  Level  B  requirement  Required 
training  of  nurse  aides — (1)  General 
rule.  Effective  January  1, 1990,  a  facility 
must  not  use  any  individual  working  in 
the  facility  as  a  nurse  aide  for  more  than 
4  months,  on  a  full-time,  temporary,  per 
diem,  or  other  basis,  unless: 

(i)  That  individual  has  completed  a 
training  and  competency  evaluation 
program,  or  a  competency  evaluation 
program  approved  by  the  State,  and 

(ii)  That  individual  is  competent  to 
provide  nursing  and  nursing  related 
services. 

(2)  Competency  evaluation  programs 
for  current  employees.  Effective  July  1, 

1989,  a  facility  must  provide,  for 
individuals  used  as  nurse  aides,  a 
competency  evaluation  program 
approved  by  the  State,  and  preparation 
necessary  for  the  individual  to  complete 
the  program  by  January  1, 1990. 

(3)  Competency.  Effective  January  1. 

1990,  a  facility  must  permit  an  individual 
to  serve  as  a  nurse  aide  or  provide 
services  of  a  type  for  which  the 
individual  has  not  demonstrated 
competence  only  when — 

(i)  The  individual  is  in  a  training  and 
competency  evaluation  program  or  a 
competency  evaluation  program 
approved  by  the  State;  and 

(ii)  The  facility  has  asked  and  not  yet 
evaluated  a  reply  frtim  the  State  registry 
for  information  concerning  the 
individual 

(4)  Required  retraining.  Effective 
January  1, 1990,  when  an  individual  has 
not  performed  paid  nursing  or  nursing- 
related  services  for  a  continuous  period 
of  24  consecutive  months  since  the  most 
recent  completion  of  a  traiinng  and 
competency  evaluation  program,  the 
facility  must  require  the  individual  to 
complete  a  new  training  and 
competency  evaluation  program. 

(5)  Regular  in-service  education. 
Effective  January  1, 1990,  the  facility 
must  provide  regular  performance 
review  and  regular  in-service  education 
to  ensure  that  individuals  used  as  nurse 
aides  are  competent  to  perform  services 
as  nurse  aides.  In-service  education 
must  include  training  for  individuals 
providing  nursing  and  nursing-related 


services  to  residents  with  cognitive 
impairments. 

(6)  Definition  of  nurse  aide.  For 
purposes  of  this  section,  the  term,  "nurse 
aide,"  means  any  individual  providing 
nursing  or  nursing-related  services  to 
residents  in  a  facility.  This  definition 
does  not  include  an  individual  who 
volunteers  to  provide  such  services 
without  pay. 

(h)  Level  B  requirement  Proficiency 
of  Nurse  aides.  The  facility  must  ensure 
that  nurse  aides  are  able  to  demonstrate 
competency  in  skills  and  techniques 
necessary  to  care  for  residents'  needs, 
as  identiHed  through  resident 
assessments,  and  described  in  the  plan 
of  care. 

(i)  Level  B  requirement  Staff 
qualifications.  (1)  The  facility  must 
employ  on  a  full  time,  part  time,  or 
consultant  basis  those  professionals 
necessary  to  carry  out  the  provisions  of 
these  conditions  of  participation. 

(2)  Professional  staff  must  be  licensed, 
certified  or  registered  in  accordance 
with  applicable  State  laws. 

(j)  Leve/  B  requirement  Use  of  outside 
resources.  (1)  If  the  facility  does  not 
employ  a  qualified  professional  person 
to  furnish  a  speci^c  service  to  be 
provided  by  Uie  facility,  the  faciUty  must 
have  that  service  furnished  to  residents 
by  a  person  or  agency  outside  the 
facility  under  an  arrangement  described 
in  section  1881(w)  of  the  Act  or  an 
agreement  described  in  paragraph'[j)(2) 
Ci  uuS  secticn. 

(2)  Arrangements  or  agreements 
pertaining  to  services  furnished  by- 
outside  resources  must  specify  in 
writing  that  the  facility  assumel 
responsibility  for — 

(i)  Obtaining  services  that  meet 
professional  standards  and  principles 
that  apply  to  professionals  providing 
services  in  such  a  facility;  and 

(ii)  The  timeUness  of  the  services. 

(k)  Level  B  requirement  Medical 
director.  (1)  The  facility  must  designate 
a  physician  to  serve  as  medical  director. 

(2)  The  medical  director  is  responsible 
for — 

(i)  Implementation  of  resident  care 
policies;  and 

(ii)  The  coordination  of  medical  care 
in  the  facility. 

(1)  Level  B  requirement  Laboratory 
services.  (1)  The  facility  must  provide  or 
obtain  clinical  laboratory  services  to 
meet  the  needs  of  its  residents.  The 
facility  is  responsible  for  the  quality  and 
timeliness  of  the  services. 

(i)  If  the  facihty  provides  its  own 
laboratory  services,  the  services  must 
meet  the  applicable  conditions  for 
coverage  of  the  services  furnished  by 
independent  laboratories  speciHed  in 
Subpart  M  of  Part  405  of  this  chapter. 


(ii)  U  the  facility  provides  blood  bank 
and  transfusion  services,  it  must  meet 
the  applicable  conditions  for — 

(A)  Independent  laboratories 
specified  in  Subpart  M  of  Part  405  of  this 
chapter  and 

(B)  Hospitals  specifled  in  S  482.27(d) 
of  this  subchapter 

(iii)  If  the  laboratory  chooses  to  refer 
specimens  for  testing  to  another 
laboratory,  the  referral  laboratory  must 
be  approved  for  participation  in  the 
Medicare  program  either  as  a  hospital  or 
an  independent  laboratory; 

(iv)  If  the  facility  does  not  provide 
laboratory  services  on  site,  it  must  have 
an  agreement  to  obtain  these  services 
only  from  a  laboratory  that  is  approved 
for  participation  in  the  Medicare 
program  either  as  a  hospital  or  as  an 
independent  laboratory. 

(2)  The  facility  must— 

(i)  Provide  or  obtain  laboratory 
services  only  when  ordered  by  the 
attending  physician; 

(ii)  Pro.mptly  notify  the  attending 
physician  of  the  findings; 

(iii)  Assist  the  resident  in  making 
transportation  arrangements  to  and  from 
the  source  of  service,  if  the  resident 
needs  assistance. 

(iv)  File  in  the  resident's  clinical 
record  signed  and  dated  reports  of 
clinical  laboratory  services. 

(m)  Level  B  requirement  Radiology 
and  other  diagnostic  services.  (1)  The 
skilled  nursing  facility  must  provide  or ' 
obtain  radiology  and  other  diagnostic 
services  to  meet  the  needs  of  its 
residents.  The  facility  is  responsible  for 
the  quality  and  timeliness  of  the 
services. 

(i)  If  the  facility  provides  its  own 
diagnostic  services,  the  services  must 
meet  the  applicable  conditions  of 
participation  for  hospitals  contained  in 
S  482.26  of  this  subchapter. 

(ii)  If  the  faciUty  does  not  provide 
diagnostic  services,  it  must  have  an 
agreement  to  obtain  these  services  from 
a  provider  or  suppher  that  is  approved 
to  provide  these  services  under 
Medicare. 

(2)  The  facility  must — 

(i)  Provide  or  obtain  radiology  and 
other  diagnostic  services  only  when 
ordered  by  the  attending  physician; 

(ii)  Promptly  notify  the  attending 
physician  of  the  findings; 

(iii)  Assist  the  resident  in  making 
transportation  arrangements  to  and  frtxn 
the  source  of  service,  if  the  resident 
needs  assistance:  and 

(iv)  File  in  the  resident's  clinical 
record  signed  and  dated  reports  of  x-ray 
and  other  diagnostic  services. 

(n)  Level  B  requirement  Clinical 
records.  (1)  The  facility  must  maintain 
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clinical  records  on  each  resident  in 
accordance  with  accepted  professional 
standards  and  practices  that  are — 

(i)  Complete: 

(ii)  Accurately  documented: 

(iii)  Readily  accessible;  and 

(ivj  Systematically  organized. 

(2)  Clinical  records  must  be  retained 
for — 

(i)  The  period  of  time  required  by 
State  law;  or 

(ii)  Five  years  from  the  date  of 
discharge  when  there  is  no  requirement 
in  State  law:  or, 

(iii)  For  a  minor,  three  years  after  a 
resident  reaches  legal  age  under  State 
law. 

(3)  The  facility  must  safeguard  clinical 
record  information  against  loss, 
destruction,  or  unauthorized  use; 

(4)  The  facility  must  keep  conHdential 
all  information  contained  in  the 
resident's  records,  regardless  of  the  form 
or  storage  method  of  the  records,  except 
when  release  is  required  by — 

(i)  Transfer  to  another  health  care 
institution; 
(ii)  Law: 

(iii)  Third  party  payment  contract;  or 
(iv)  The  resident 

(5)  The  facility  must— 

(i)  Permit  each  resident  to  inspect  his 
or  her  records  on  request;  and 

(ii)  Provide  copies  of  the  records  to 
each  resident  no  later  than  48  hours 
after  a  written  request  from  a  resident, 
at  a  photocopying  cost  not  to  exceed  the 
amount  customarily  charged  in  the 
community. 

(6)  The  clinical  record  must  contain — 
(i)  Sufficient  information  to  identify 

the  resident: 

(ii)  A  record  of  the  resident's 
assessments: 

(iii)  The  plan  of  care  and  services 
provided;  and 

(iv)  Effective  October  1. 1989.  the 
results  of  any  preadmission  screening 
conducted  by  the  State;  and 

(v)  Progress  notes. 

(o)  Level  B  requirement:  Disaster  and 
emergency  preparedness.  (1)  The  facility 
must  have  detailed  written  plans  and 
procedures  to  meet  all  potential 
emergencies  and  disasters,  such  as  fire, 
severe  weather,  and  missing  residents. 

(2)  The  facility  must  train  all 
employees  in  emergency  procedures 
when  they  begin  to  work  in  the  facility, 
periodically  review  the  procedures  with 
existing  staff,  and  carry  out  staff  drills 
using  those  procedures. 

(p)  Level  B  requirement  Transfer 
agreement  (1)  In  accordance  with 
section  1861(1)  of  the  Act.  the  facility 
must  have  in  effect  a  «vritten  transfer 
agreement  with  one  or  more  hospitals 
approved  for  participation  under  the 


Medicare  and  Medicaid  programs  that 
reasonably  assures  that — 

(i)  Residents  will  be  transferred  from 
the  facility  to  the  hospital,  and  ensured 
of  timely  admission  to  the  hospital  when 
transfer  is  medically  appropriate  as 
determined  by  the  attending  physician; 
and 

(ii)  Medical  and  other  information 
needed  for  care  and  treatment  of 
residents,  and,  when  the  transferring 
facility  deems  it  appropriate,  for 
determining  whether  such  residents  can 
be  adequately  cared  for  in  a  less 
expensive  setting  than  either  the  facility 
or  the  hospital,  will  be  exchanged 
between  the  institutions. 

(2)  The  facility  is  considered  to  have  a 
transfer  a^vement  in  effect  if  the 
facility  has  attempted  in  good  faith  to 
enter  into  an  agreement  with  a  hospital 
sufficiently  close  to  the  facility  to  make 
transfer  feasible. 

(q)  Level  B  requirement  Utilization 
review.  Before  October  1. 1990,  a  skilled 
nursing  facility  must  have  in  effect  a 
utilization  review  plan  that  applies  to 
services  furnished  by  the  facility  to 
individuals  entitled  to  Medicare 
benefits. 

(1)  The  plan  must  provide  for  the 
review,  on  a  sample  or  other  basis,  of 
the  medical  necessity  of  the  services,  to 
promote  the  most  efficient  use  of 
available  health  facilities  and  services. 
The  facility  must  include  reviews  of — 

(i)  Admissions  to  the  institutions: 
(ii)  Duration  of  stays  for  a  continuous 

period  of  extended  duration,  to  be 

specified  by  the  facility:  and 
(iii)  Professional  services,  including 

drugs  and  biologicals  furnished. 

(2)  The  extended  duration  review 
must  be  made  as  promptly  as  possible 
after  each  day  specified  under 
paragraph  (q)(l)(ii)  of  this  section,  and 
in  no  event  later  than  one  week 
following  such  day. 

(3)  The  review  committee  must  be 
composed  of — 

(i)  A  staff  committee  of  the  institution 
composed  of  two  or  more  physicans.  of 
which  at  least  two  must  be  physicians 
as  defined  in  S  410.20(b)  of  this  chapter, 
with  or  without  participation  of  other 
professional  personnel;  or 

(ii)  A  group  outside  the  facility,  which 
is  similarly  composed  and  which  is — 

(A)  Established  by  the  local  medical 
society  and  some  or  all  of  the  SNFs  in 
the  locality;  or 

(B)  If  no  such  group  exists,  a  group 
that  is  approved  by  HCFA. 

(4)  If  it  is  impracticable  for  a  facility 
to  have  a  properly  functioning  utilization 
review  committee  because  of  the  small 
size  of  the  institution  or  because  of  lack 
of  an  organized  medical  staff,  then  the 
review  committee  must  be  composed  as 


described  in  paragraph  (3)(ii)  of  this 
section  rather  than  paragraph  (3)(i). 

(5)  HCFA  will  require  that  the  facility 
use  Medicaid  utilization  review 
procedures  instead  of  the  procedures 
specified  in  this  section  if  HCFA 
determines  that  the  Medicaid  utilization 
review  procedures  are  superior  in 
effectiveness  to  the  Medicare 
procedures. 

(6)  Before  a  finding  that  any  further 
stay  in  the  facility  is  not  medically 
necessary,  the  review  committee  must 
consult  with  the  individual's  attending 
physician. 

(7)  When  the  review  coounittee  finds 
that  any  further  stay  in  the  facility  is  not 
medically  necessary,  the  committee 
must  notify  prompUy — 

(i)  The  institution: 

(ii)  The  individual:  and 

(iii)  the  individual's  attending 
physician. 

(r)  Level  B  requirement  Quality 
assessment  and  assurance.  (1)  Effective 
October  1. 1990,  a  facility  must  maintain 
a  quality  assessment  and  assiuvnce 
committee  consisting  of — 

(i)  The  director  of  nursing  services; 

(ii)  A  physician  designated  by  the 
facility;  and 

(iii)  At  least  3  other  members  of  the 
facility's  staff. 

(2)  The  quality  assessment  and 
assurance  conunittee — 

(i)  Meets  at  least  quarterly  to  identify 
issues  with  respect  to  which  quality 
assessment  and  assurance  activities  are 
necessary;  and 

(ii)  Develops  and  implements 
appropriate  plans  of  action  to  correct 
identified  quality  deficiencies. 

(s)  Level  B  requirement  Disclosure  of 
ownership. 

(1)  The  facility  must  comply  with  the 
disclosure  requirements  of  S9  420.206 
and  455.104  of  this  chapter. 

(2)  Effective  October  1, 199a  the 
facility  must  provide  written  notice  to 
the  State  agency  responsible  for 
licensing  the  facility  at  the  time  of 
change,  if  a  change  occurs  in — 

(i)  Persons  with  an  ownership  or 
control  interest,  as  defined  in  9S  420.201 
and  455.101  of  this  chapter 

(ii)  The  officers,  directors,  agents,  or 
managing  employees: 

(iii)  The  corporation,  association,  or 
other  company  responsible  for  the 
management  of  the  facility;  or 

(iv)  The  facility's  administrator  or 
director  of  nursing. 

(3)  The  notice  specified  in  paragraph 
(s](2)  of  this  section  must  include  the 
identity  of  each  new  individual  or 
company. 

(t)  Level  B  requirement  Independent 
medical  evaluation  and  audit  Before 
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October  1, 1990.  a  SNF  must  cooperate 
in  an  effective  program  which  provides 
for  a  regular  program  of  independent 
medical  evaluation  and  audit  of  the 
residents  in  the  facility  to  the  extent 
required  by  the  programs  in  which  the 
facility  participates  (including  medical 
evaluation  of  each  resident's  need  for 
SNF  care). 

PART  488-SURVEY  AND 
CERTIFICATION  PROCEDURES 

F.  Part  488  is  amended  as  follows: 

1.  The  authority  citation  for  Part  488 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1614. 1881, 1885. 1866. 
1871. 1880. 1881  and  1883  of  the  Social 
Security  Act  (42  U.S.C.  1302, 139Sf.  1395x. 
1395bb.  139SCC.  1395hh.  139Sqq.  139Sn-  and 
139Stt). 

{488.1    (AiMfMtedl 

la.  In  S  488.1,  in  the  definition  of 
"certification,"  the  phrase  ", 
requirements  (for  SNFs  and  ICFs),"  is 
added  after  the  phrase  "conditions  of 
participation." 

$488^    [AinwKtod] 

lb.  In  9  488.3,  the  phrase  "and 
requirements  for  SNFs  and  ICFs"  is 
added  to  the  heading  of  the  section  after 
the  phrase,  "Conditions  for  coverage". 

ic.  In  9  48&3(a)(2).  the  phrase  "or 
level  A  requirements  (for  SNFs)"  is 
added  after  the  phrase  "applicable 
conditions." 

9488.18    [Aimnded] 

2.  In  9  488.18.  paragraph  (a),  the 
phrase  "or  requirements  (for  SNFs  and 
ICFs)"  is  added  after  the  phrase 
"conditions  of  participation.". 

3.  In  9  488.18,  paragraph  (a),  the 
phrase  "or  level  A  requirements  (for 
SNFs  and  ICFs)"  is  added  after  the 
phrase  "conditions  of  participation". 

3a.  In  9  48ai8,  paragraf^s  (a)  and  (b). 
the  phrase  "or  level  A  requirements  (for 
SNFs  and  ICFs)"  is  added  after  the 
phrase  "compliance  vnXh  the  conditions" 
wherever  it  appears. 

9488.20    [AnwncM]       ' 

4.  In  9  488.20,  paragraphs  (a)  and  (c). 
the  phrase  "or  requirements  (for  SNFs 
and  ICFs)"  is  added  after  the  phrase 
"conditions  of  participation." 

9488.24    lAmswdadl 

5.  In  9  488.24,  paragraphs  (a)  and  (b), 
the  phrase  "or  level  A  requirements  (for 
SNFs  and  ICFs)"  is  added  after  the 
phrase  "conditions  of  participation." 

$488^    (AiMfidadl     I 

6.  In  9  488.26  paragraph  (a),  the  phrase 
"or  level  A  requirements  (for  SNFs  and 


ICFs)"  is  added  after  the  phrase 
"conditions  of  participation." 

6a.  In  9  488.26.  paragraph  (a),  the 
phrase  "and  requirements  (for  SNFs  and 
ICFs)"  is  added  after  the  phrase 
"various  standards  within  each 
condition." 


9488.28    (Amended] 

7.  In  9  488.28,  paragraph  (a),  the 
phrase  "or  Level  B  requirements  (for 
SNFs  and  ICFs)"  is  added  after  the 
phrase  "standards  in  the  conditions  of 
participation". 

8.  In  9  488.28,  paragraph  (b),  the 
phrase  "or  Level  B  requirements  (for 
SNFs  and  ICFs)"  is  added  after  ihe  term 
"standards." 

9488.50    lAiMndMl] 

9.  In  9  48&S0,  paragraph  (a), 
introductory  text  the  phrase  "Level  B 
requirements"  is  substituted  for  the  term 
"standards." 

10.  In  9  488.50,  paragraph  (b),  the 
phrase  "Level  B  requirementsls)"  is 
substituted  for  the  term  "8tandard(8)." 

11.  In  9  488.50,  paragraphs  (d) 
introductory  text  and  (e),  the  phrase 
"Level  B  requirements"  is  substituted  for 
the  term  "standards"  and  the  phrase 
"Level  B  requirement"  is  substituted  for 
the  term  "standard." 

PART  48»— PROVIDER  AGREEMENTS 
UNDER  MEDICARE 

G.  Part  489  is  amended  as  follows: 

1.  The  authority  citation  for  Part  488 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861. 1882(h).  1864. 
1886.  and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302, 139SX.  139Sy(h).  1395aa.  139Scc. 
and  139Shh)  and  sec.  6(^)  of  Pub.  L.  98-21 
(42  U.S.C  139SWW  note). 

9488l3    [Amended] 

2.  In  Subpart  A,  9  480.3,  in  the 
definition  of  "immediate  jeopardy,"  the 
phrase  "level  A  requirements"  is 
substituted  for  the  term  "conditions  of 
participation." 

9488.10   (Amended] 

3.  In  9  489.10,  paragraphs  (a)(1)  and 
(b),  the  phrase  "or  requirements  (for 
SNFs)"  is  added  after  the  phrase 
"conditions  of  participation." 

9489.13    (Amended) 

3a.  In  9  488.13.  paragraph  (a),  the 
phrase  "conditions  of  participation  or 
level  A  requirements  (for  SNFs)"  is 
substituted  for  the  term  "standards." 

9489.15    [Amended] 

4.  Ib  §489.15,  paragraphs  (b)  and 
(d)(2){ii),  the  phrase  "level  A 
requirements"  is  substituted  for  the  term 
"conditions  of  participation." 


9489.53    (Amended] 

5.  In  Subpart  E,  9  489.53.  paragraph 
(a)(3),  the  phrase  "or  requirements  (for 
SNFs  and  ICFs)"  is  added  after  the 
phrase  "conditions  of  participation." 

6.  In  9  489.53,  paragraph  (b)(1),  the 
phrase  "level  A  requirement"  is 
substituted  for  the  phrase  "condition  of 
participation." 

9489.60    [Amended] 

7.  In  Subpart  F.  9  489.60,  paragraph  (a) 
introductory  text  the  phrase  "level  A 
requirement"  is  substituted  for  the  term 
"condition  of  participation." 

9489.62    (Amended] 

8.  In  9  489.62,  paragraph  (a),  the  term 
"requirements"  is  substituted  for  the 
phrase  "conditions  of  participation." 

9.  In  9  489.62.  paragraph  (c).  the 
phrase  "level  A  and  level  B 
requirements"  is  substituted  for  the 
phrase  "the  conditions  of  participation 
or  standards."  i 

9489.84    [Amended] 

9a.  In  9  489.64.  paragraphs  (a)(1)  and 
(b)(1).  the  phrase  "level  A  requirements" 
is  substituted  for  the  phrase  "the 
conditions  of  participation." 

PART  498— APPEALS  PROCEDURES 
FOR  DETERMNATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM 

H.  Part  498  is  amended  as  follows: 

1.  The  authority  citation  for  Part  498 
continues  to  read  as  foUows: 

Authority:  Sees.  205(a).  1102, 18e8(c)  1871, 
and  1872  of  the  Social  Security  Act  (42  US.C 
405(a).  1302. 1395fr(c).  1395hh  and  13S5u. 
unless  otlierwiae  noted).  ' 

9488.3    [Amended] 

2.  In  Subpart  A,  9  498.3,  paragraphs 
(d)(1)  and  (2),  Uie  phrase  "or  level  A 
requirements  (for  SNFs  and  ICFs)"  is 
added  after  the  phrase  "conditions  of 
participation." 

2a.  In  9  498.3,  paragraph  (dXlO),  the 
phrase  "or  a  level  A  requirement  (for 
SNFs  and  ICFs)"  is  added  after  the 
phrase  "a  condition  of  participation." 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare  Hospital 
Insurance.  No.  13.774.  Medical  Assistance 
Program.) 

Dated:  December  7, 198& 
W'llliam  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  )anuary  18, 1989. 
Otis  R.  Bowen.  , 

Secretary.  j 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  710 

Cfitaria  and  Procedures  for 
DetermMng  ENgibWty  for  Access  to 
aassiflad  Matteror  Significant 
Quantttlee  of  Spidal  Nuclear  Matertai 

Aomcv:  OfTice  of  Safeguards  and 
Security,  Department  of  Energy. 
ACTION:  Proposed  rule. 


:  The  Department  of  Energy 
(DOE)  is  issuing  a  proposed  rule  for  the 
Personnel  Security  Assurance  Program 
(PSAP),  which  is  a  special  access 
authorization  program  for  positions  that 
afford  direct  access  to  Category  I 
quantities  of  special  nuclear  material 
(SNM)  or  have  direct  responsibility  for 
transportation  or  protection  of  Category 
1  quantities  of  SNM;  that  are  identified 
as  nuclear  material  production  reactor 
operators;  or  with  the  potential  for 
causing  unacceptable  damage  to 
national  security.  The  proposed  rule  sets 
forth  the  criteria  for  determining 
eligibility  for  this  access  authorization 
program,  which  includes  supervisory 
review,  medical  assessment 
management  evaluation,  and  security 
review  and  clearance  determination. 
This  access  authorization,  called  a  PSAP 
clearance,  is  a  security  review  and 
determination  and  is  conducted  by  DOE 
personnel  security  specialists. 
DATi:  Comments  must  be  submitted  on 
or  before  March  6. 1989. 
ADOmiilS.  Send  comments  to  Director. 
Office  of  Safeguards  and  Security,  DP- 
34,  Department  of  Energy,  Germantown, 
Room  E-369,  Washington,  DC  20545. 
(301)  353-5106. 

ran  nMTNm  mpormation  contact: 

Martin  Hershkowitz  (Program  Manager, 
Personnel  Security  Assurance  Program). 
(301)  353-5671.  or  Stephen  P.  Smith 
(Principal  Attorney),  (202)  586-861& 
•UrPLEMCNTANV  MTOmiATION: 

L  Introduction  and  Background 

The  protection  of  certain  of  the 
Department's  security  interests,  with  the 
potential,  if  misused,  of  causing 
unacceptable  damage  to  the  national 
security,  requires  the  implementation  of 
a  program  designed  to  assure  that 
individuals  occupying  positions 
affording  access  to  certain  material, 
facilities,  and  programs  meet  the  highest 
standards  of  reliability.  This  objective  is 
accomplished  under  the  PSAP  through  a 
system  of  continuous  evaluation  which 
identifies  those  individuals  whose 
judgment  may  be  impaired  by  physical 
and/or  emotional  disorders,  the  use  of 
controlled  substances,  or  the  use  of 


alcohol  habitually  to  excess.  The  PSAP 
involves  four  components:  supervisory 
review,  medical  assessment 
management  evaluation,  and  security 
determination.  In  order  for  an  imfividttal 
to  be  placed  or  continued  in  a  PSAP 
position,  he  or  she  must  successfully 
complete  all  reviews  required  and  be 
granted  (or  have  continued)  a  PSAP 
access  authorization.  A  detennination  to 
grant  initially  and  to  continue  amiually 
the  PSAP  access  authorization  is  based 
upon  a  DOE  security  assessment  of  any 
information  of  security  concern 
developed  in  the  course  of  the 
supervisory  review,  medical  assessment 
management  evaluation,  and  security 
review.  In  the  event  of  a  question 
regarding  eligibility  for  a  PSAP  access 
authorization,  the  procedures  contained 
in  the  current  10  CFR  Part  710  shall  be 
used  (the  current  10  CFR  Part  710  will 
become  10  CFR  Part  710,  Subpart  A  after 
this  proposed  regulation  is  final).  PSAP 
positions  include  those  positioAs:  (a) 
That  afford  direct  access  to  Category  I 
quantities  of  SNM  or  have  direct 
responsibility  for  transportation  or 
protection  of  Category  I  quantities  of 
SNM;  (b)  that  are  identified  as  nuclear 
material  production  reactor  operators; 
and  (c)  with  the  potential  for  causing 
unscceptable  damage  to  naticmal 
security. 

n.  Amendment  to  10  CFR  Part  710 

The  present  content  of  this  part  is 
entitled  "Criteria  and  Procediares  for 
Determining  Eligibility  for  Access  to 
Classified  Matter  or  Significant 
Quantities  of  Special  Nuclear  Material** 
litis  amendment  proposes  to  take  the 
entire  content  of  10  CFR  Part  710  and 
restate  it  as  10  CFR  Part  710,  Subpart  A. 
and  then  add  a  Subpart  B  entitled 
"Criteria  and  Procedures  for 
Establishment  of  Personnel  Security 
Assurance  Progranf  (PSAP)  and 
Determination  of  Individual's  Eligibility 
for  Access  to  a  PSAP  Position,"  as  set 
forth  below. 

III.  Opportunity  for  Public  Coounent 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments, 
with  respect  to  the  proposal  set  forth  in 
this  notice.  Comments  should  be 
submitted  to  the  address  indicated  in 
the  Addresses  section  of  this  notice  and 
should  be  identified  on  the  envelope 
with  the  designation,  "Rulemaking 
Comment".  Six  copies  should  be 
submitted.  All  written  comments 
received  on  or  before  the  date  specified 
in  the  beginning  of  this  notice  and  all 
other  relevant  information  will  be 
considered  by  DOE  before  taking  final 
action  on  this  rule.  All  written 


comments  received  on  the  proposed  rule 
will  be  available  for  public  inspection  in 
the  DOE  Freedom  of  Information 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  between  the 
hours  of  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  by  law  fixim  public  disclosure 
should  submit  1  complete  copy,  as  well 
as  6  copies  from  which  the  information 
claimed  to  be  confidential  has  been 
deleted.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
inf<mnation  or  data  and  treat  it 
according  to  its  determination.  This 
procedure  is  set  forth  in  10  CFR  1004.11. 

IV.  Procedural  Requiiements 

A.  Executive  Order  12291 

Under  Executive  Order  12291  agencies 
are  required  to  determine  whether 
proposed  rules  are  major  rules  as 
defined  in  the  Order.  DOE  has  reviewed 
this  proposed  rule  and  has  determined 
that  it  is  not  a  major  rule  because: 
Implementing  the  additional  security 
requirements  proposed  in  this  rule  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  5  U.S.C. 
601,  et  seq..  DOE  finds  that  sections  603 
and  604  of  said  Act  do  not  apply  to  this 
rule  because,  if  promulgated,  the  rule 
will  affect  only  DOE  contractors 
operating  Government-owned  facilities, 
their  subcontractors,  and  selected  DOE 
Federal  operations,  and  will  not  affect 
small  entities. 

C.  National  Environmental  Policy  Act 

There  is  no  impact  on  the  human 
environment  under  this  proposed  rule.  It 
is  a  personnel  security  clearance  effort 
and  deals  only  with  a  determination  to 
grant,  deny,  or  suspend  a  PSAP  access 
authorization.  Accordingly,  preparation 
of  neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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D.  Paperwork  Reduction  Act 

The  proposed  regulation  has  been 
reviewed  in  accordance  with  the 
Paperwork  Reduction  Act  and  has  been 
determined  to  contain  no  collection  of 
information  requirements. 

E.  Federalism  Effects  1 

DOE  has  reviewed  this  proposed  rule 
under  the  provisions  of  Executive  Order 
12612.  The  principal  impacts  of  this 
regulation  will  be  on  DOE  employees 
and  contractors.  DOE  finds  that  this 
regulation  raises  no  Federalism 
implications  and  therefore  no 
Federalism  assessment  is  required. 

List  of  SubjecU  in  10  CFR  Fait  710 

Access  authorization,  suspension, 
revocation.  Administrative  practice  and 
procedure.  Classified  information. 
Government  contracts.  Government 
employees,  nuclear  materials,  access. 
Security  measiuvs.  Personnel  Security 
Assurance  Program,  PSAP  position. 
Category  I  Quantities  of  Special  Nuclear 
Material.  PSAP  access  authorization. 

Issued  in  Washington,  DC  on  January  19, 
1989. 

Troy  E.  Wade  II.  '       ' 

Acting  Assistant  Secretary  for  Defense 
Programs. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  710  of  Tide  10 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below.  i 

PART  710-CRITERiA  AND 
PROCEDURES  FOR  DETERMININQ 
EUGIBIIJTY  FOR  ACCESS  TO 
CLASSIFIED  MATTER  OR 
SIGNIFICANT  QUANTmES  OF 
SPECIAL  NUCLEAR  MATERIAL 

1.  The  authority  citation  for  Part  710 
continues  to  read  as  follows: 

AndMMity:  Sec.  145,  68  SUt  942,  as 
amended  (42  U.&C  2165):  sec  161. 68  Slat. 
948.  as  amended  (42  U.S.C.  2201).  E.0. 10450. 
3  CFR  1949-1953  Comp.,  p.  936,  as  amended; 
E.0. 10865.  3  CFR  1959-1963  Comp..  p.  398,  as 
amended.  3  CFR.  Chap.  IV;  sec.  104(c).  38 
Stat.  1237  (42  U.S.C.  5814);  sec.  105(a).  88  Slat. 
1238  (42  U.S.C  5815).  ,  ,j 

Subpart  A— General  Criteria  and 
Procedures  for  Determining  EHgibiiity 
for  Access  to  Classified  Matter  or 
Significant  Quantities  of  Spe<^al 
Nuclear  Material. 

§§  710.1  Itirougli  710,399  and  Appendix  A 
[Deslgnatad  as  Sut>part  A] 

2.  Part  710  is  amended  by  designating 
§S  710.1  through  710.39  and  Appendix  A 
in  their  entirety  as  Subpart  A.  and  by 
adding  a  subpart  heading  to  read  as  set 
forth  above. 

3.  Part  710  is  amended  by  adding 
Subpart  B  to  read  as  set  forth  below: 


General  Provisioos 

710.50  Purpose. 

710.51  Scope. 

710.52  References. 

710.53  Policy.  ' 

710.54  Definitions. 

710.55  Designations  of  PSAP  positions. 

710.56  Program  process. 

710.57  Supervisory  review. 

710.58  Medical  assessment. 

710.59  Management  evaluation. 

Tiaeo  DOE  security  review  and  clearance 
detenninations. 

SubfMTt  B—Crfterta  and  Procedures 
for  EstabMiment  of  Personnel 
Security  Aaaurance  Program  (PSAP) 
and  Determinations  of  hMflvMuara 
Ellglbnty  for  Access  to  a  PSAP 


General  Piovisions 
§710.50    Purpose. 

(a)  This  part  establishes  the  policies 
and  procedures  for  implementing  a 
Department  of  Energy  (DOE)  personnel 
security  assurance  program  (PSAP)  for 
individuals  in  positions  which  afford 
direct  access  to  or  have  direct 
responsibility  for  transportation  or 
protection  of  Category  I  quantities  of 
special  nuclear  materials  (SNM).  which 
are  identified  as  nuclear  material 
production  reactor  operators,  or  with  the 
potential  for  causing  unacceptable 
damage  to  national  security. 

(b)  The  DOE  personnel  security 
assurance  program  is  designed  to 
establish  the  procedures  for  DOE  and 
DOE  contractors  to  utilize  in  the 
selection  and  continuing  evaluation  of 
individuals  for  assignment  to  the 
identified  PSAP  positions.  Individuals 
selected  for  assignment  to  PSAP 
positions  must  be  granted  a  PSAP 
access  authorization  in  accordance  with 
the  procedures  and  requirements  set 
forth  in  Subparts  A  and  B  of  this  part 

S  710.51    Scop*. 

The  criteria  and  procedures 
estabUshing  a  personal  security 
assurance  program  shall  apply  to: 

(a)  Those  employees  of,  and 
applicants  for  employment  with,  DOE 
who  either  occupy  or  make  application 
for  PSAP  positions. 

(b)  Those  employees  of,  and 
applicants  for  employment  with, 
contractors  and  agents  of  the  EXDE  who 
either  occupy  or  make  application  for 
PSAP  positions. 

§  710.52    References. 

(a)  Atomic  Energy  Act  of  1954,  as 
amended.  Section  11,  "Definitions"; 
Section  141,  "Policy";  Section  143, 
"Department  of  Defense  Participation"; 
Section  145,  "Restriction";  Section  161  .b. 
"General  Provisions";  which  provide 
statutory  authority  for  establishing  and 


implementing  a  DOE  security  program 
for  controlling  access  to  Restricted  Data 
and  special  nuclear  material.  Copies  of 
selected  provisions  appear  as  Appendix 
A  to  Subpart  A  of  this  part. 

(b)  Executive  Orders  10450,  April  29, 
1953,  "Security  Requirements  for 
Government  Employment"  10865, 
February  20, 1965,  "Safeguarding 
Classified  Information  Within  Industry," 
and  12564,  September  15, 1986.  *T)rug- 
Free  Federal  Workplace,"  all  as 
amended. 

(c)  53  FR  1197a  'Department  of 
Health  and  Human  Services;  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs"  of  4-11-88.  which 
contains  requirements  for  conducting  ^ 
drug  testing. 

(d)  Implementing  directives  (DOE 
Orders)  which  provide  Departmental 
guidance  on  the  PSAP  and  related  areas 
are  available  from  the  U.S.  Department 
of  Energy,  Washington.  DC  20585. 

9710.53    Polcy. 

The  protection  of  certain  of  the 
Department's  security  interests,  with  the 
potential,  if  misused,  of  causing 
unacceptable  damage  to  the  national 
security,  requires  the  implementation  of 
a  program  designed  to  assure  that 
individuals  occupying  positions 
affording  access  to  certain  material, 
facilities,  and  programs  meet  the  highest 
standards  of  reliability.  This  objective  is 
accomplished  under  the  PSAP  through  a 
system  of  continuous  evaluation  which 
identifies  those  individuals  whose 
judgment  may  be  impaired  by  physical 
and/or  emotional  disorders,  the  use  of 
controlled  substances,  or  the  use  of 
alcohol  habitually  to  excess.  This 
process  will  reduce  the  risk  resulting 
from  the  potential  threat  represented  by 
such  employees  to  an  acceptable  level. 
The  determination  to  grant  initially  and 
to  continue  aimually  the  access 
authorization  to  a  PlSAP  position  is 
based  upon  a  DOE  security  assessment 
of  any  information  of  security  concern 
developed  in  the  course  of  an  initial  and 
annual  security  review  process. 

{710.54    Deflnttlons. 

As  used  in  this  part: 

"Direct  Access"  means  access  to 
Category  I  quantities  of  SN'M  which 
would  permit  an  individual  to  remove  or 
misuse  that  material  in  spite  of  any 
controls  that  have  been  established  to 
prevent  such  unauthorized  actions. 

"Illegal  E)rugs."  means  a  controlled 
substance  included  in  Schedule  I  or  II. 
as  defined  by  Section  802(6)  of  Title  21    . 
of  the  United  States  Code,  tiie 
possession  of  which  is  unlawful  under 
Chapter  13  of  that  Tide.  The  term 


5378 


\ 

Federal  Register  /  Vol.  54.  No.  21  /  Thursday.  February  2.  1989  /  Proposed  Rules 


"illegal  dr\igs"  does  not  apply  to  the  use 
of  a  controlled  substance  pursuant  to  a 
valid  prescription  or  other  uses 
authorized  by  law. 

"Nuclear  Material  Productioti  Reactor 
Operator"  means  an  individual  certified 
by  DOE  contractor  management  to 
operate  (manipulate  the  controls  ofl  a 
DOE-o«vned  nuclear  material  production 
reactor. 

"PSAP  Approving  Official"  means  a 
senior  DOE  official  with  direct 
personnel  security  responsibilities 
appointed  by  an  operations  office 
manager  to  review  all  relevant 
informaHon.  including  DOE  F  5631.35. 
"PSAP  Management.  Medical,  and 
Security  Report"  as  part  of  the  DOE 
security  review  process,  and  who  is 
responsible  for  granting  or  continuing 
the  PSAP  access  authorization,  or 
determining  that  an  individual  be 
processed  under  the  provisions  of 
Subpart  A  of  this  part 

"PSAP  Position"  means  a  position  that 
affords  direct  access  to  or  has  direct 
responsibility  for  transportation  or 
protection  of  Category  I  quantities  of 
SNM,  nuclear  material  production 
reactor  operators,  or  with  the  potential 
to  cause  unacceptable  damage  to 
national  seairity. 

"Security  Concern"  means  the 
presence  of  information  regarding  an 
individual  applying  for  or  holding  a 
PSAP  position  that  may  be  considered 
derogatory  under  the  criteria  in  Subpart 
A  of  this  part 

"Unacceptable  Damage"  means  an 
incident  that  could  result  in  a  nuclear 
explosive  detonation,  a  major 
environmental  release  from  a  nuclear 
material  production  reactor,  or  an 
interruption  of  nuclear  weapons 
production  with  a  significant  impact  on 
national  security. 

Procedures 

friaSS    Designation  of  P8AP  positions. 

PSAP  positions  shall  be  designated  by 
the  cognizant  Operations  Office 
Manager  in  accordance  with  the 
following  criteria: 

(a)  Positions  that  afford  direct  access 
to  Category  I  quantities  of  SNM  or  have 
direct  responsibility  for  transportation 
or  protection  of  Category  I  quantities  of 
SNM. 

(b)  Positions  that  are  identified  as 
nuclear  material  production  reactor 
operators. 

(c)  Positions  with  the  potential  for 
causing  unacceptable  damage  to 
national  security  which  are  not  included 
in  paragraph  (a)  or  (b)  of  this  section, 
and  are  approved  by  the  Director,  Office 
of  Safeguards  and  Security.  DOE. 


S  710.56    Program  procasa. 

(a)  Individuals  selected  for 
assignment  to  PSAP  positions  must  be 
granted  a  PSAP  access  authorization  in 
accordance  with  the  procedures  and 
requirements  set  forth  in  this  part. 

(b)  The  PSAP  involves  four  (4) 
components:  supervisory  review, 
medical  assessment  management 
evaluation,  and  security  determination. 
A  DOE  determination  to  grant  initially 
and  to  continue  annually  an  individual's 
PSAP  access  authorization  is  based 
upon  a  DOE  security  assessment  of  any 
information  of  security  concern 
developed  in  the  course  of  the 
supervisory  review,  medical  assessment, 
management  evaluation,  and  security 
review. 

(c)  DOE  shall  make  its  decision  as  to  a 
PSAP  access  authorization  in 
accordance  writh  the  criteria  in  S  710.11 
of  this  part  The  intent  of  the  PSAP  is  to 
establish  a  more  comprehensive  security 
evaluation  of  individuals  applying  for  or 
occupying  PSAP  positions,  on  a  more 
frequent  basis,  to  determine  whether 
they  meet  or  continue  to  meet  the 
criteria  under  Subpart  A.  S  710.11  of  this 
part 

f  710.57    Suparvtoory  review. 

(a)  The  supervisory  review  shall  be 
performed  on  all  applicants  for  PSAP 
positions,  transferees  to  PSAP  positions, 
individuals  occupying  PSAP  positions 
but  not  yet  holding  a  PSAP  access 
authorization,  and  PSAP-cleared 
employees. 

(b)  The  initial  SF-ao,  0MB  Control 
No.  3206.007,  "Questionnaire  for 
Sensitive  Positions"  of  an  applicant  for  a 
PSAP  position  and  an  aimual  update  of 
the  "Cfuestionnaire  for  Sensitive 
Positions,"  including  a  completed  Part  D, 
of  each  incimibent  in  a  PSAP  position 
shall  be  completed  and  forwarded  to  the 
appropriate  PSAP  Approving  Official. 

(c)  Before  being  considered  for  a 
PSAP  position,  all  applirants  must 
undergo  a  thorough  preemployment 
check  covering  the  past  10  years,  which 
includes  validation  of  the  applicant's 
educational  history;  verification  of  the 
applicant's  employment  record:  a  credit 
check;  a  local  agency  criminal  records 
check  for  the  locations  of  interest,  as 
permitted  by  state  or  local  law;  and 
contact  with  all  references. 

(d)  Each  applicant  being  considered 
for  a  PSAP  position  and  each  individual 
occupying  a  PSAP  position  but  not  yet 
holding  a  PSAP  access  authorization 
shall  execute  the  appropriate  PSAP 
releases,  acknowledgments,  and 
waivers.  The  request  for  a  PSAP  access 
authorization  shall  not  be  further 
processed  until  these  documents  are 
completed.  Failure  of  an  individual 


occupying  a  PSAP  position  but  not  yet 
holding  a  PSAP  access  authorization  to 
complete  these  documents  shall  result  in 
their  reassignment  from  PSAP  duties 
and  an  effort  be  made  to  reassign  the 
individual  to  a  position  that  does  not 
require  a  PSAP  access  authorization. 

(e)  Each  applicant  for  a  PSAP  position 
and  each  individual  occupying  a  PSAP 
position  but  not  yet  holding  a  PSAP 
access  authorization  shall  undergo 
testing  for  the  use  of  illegal  drugs  in 
accordance  with  the  provisions  of  the 
DOE  drug  testing  program.  A 
determination  of  the  use  of  illegal  drugs 
based  on  a  drug  test  shall  result  in  the 
termination  of  consideration  for  the 
PSAP  access  authorization.  An 
employee  who  has  been  determined  to 
be  a  user  of  illegal  drugs  based  on  drug 
test  shall  be  immediately  reassigned 
from  the  PSAP  duties  and  processed 
under  the  provisions  of  Subpart  A  of  this 
part 

(f)  The  supervisor  {or  selecting 
official)  shall  report  any  security 
concerns  resulting  from  his  or  her 
review  to  the  appropriate  management 
official. 

(g)  Annual  Review.  Each  PSAP- 
cleared  employee  shall  have  an  annual 
PSAP  review  conducted  by  the 
supervisor  during  which  the  supervisor 
shall  evaluate  relevant  information  of 
security  interest.  The  supervisor  shall 
report  any  security  concerns  resulting 
from  his  or  her  review  to  the  appropriate 
management  official  following  the 
aimual  review  of  each  PSAP-cleared 
employee. 

(h)  Recognition  of  Security  Concerns 
and  Unusual  Conduct.  In  order  to 
facilitate  early  recognition  of  an 
individual  who  represents  a  possible 
security  concern,  individuals  who  in  the 
judgment  of  the  responsible  supervisor 
exhibit  unusual  conduct  shall  be 
referred  to  the  site  Occupational 
Medical  Director  who  may  arrange  for 
the  PSAP-cleared  employee  to  be 
examined  by  the  appropriate  medical 
staff.  Information  indicating  a  possible 
security  concern  shall  be  reported 
immediately  to  the  appropriate 
management  official  and  PSAP 
Approving  Official. 

(i)  Temporary  Reassignment  to  non- 
PSAP  Duties.  Where  an  individual  has 
demonstrated  a  possible  security 
concern  or  a  condition  which  may 
temporarily  affect  his  or  her  reliability, 
the  individual  with  the  recommendation 
and  approval  of  the  site  Occupational 
Medical  Director  or  the  PSAP  Approving 
Official  may  be  temporarily  reassigned 
to  non-PSAP  duties.  In  the  event  that  a 
PSAP-cleared  employee  is  temporarily 
reassigned  to  non-PSAP  duties,  the 
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supervisor,  jointly  with  the  site 
Occupational  Medical  Director  and/or 
the  PSAP  Approving  Official,  as 
appropriate,  may  determine  the 
temporary  restrictions  to  be  placed  on 
the  employee.  The  PSAP  Approving 
Official  shall  be  notified  immediately 
upon  the  decision  to  temporarily 
reassign  the  employee  to  non-PSAP 
duties  and  the  reason  for  such  action, 
and  upon  the  decision  to  reinstate  such 
employee.  If  the  reason  for  the 
temporary  reassignment  was  based 
upon  a  security  concern,  the  PSAP 
Approving  Official  must  approve  the 
request  for  reinstatement 

9710.5«    Medical  assessment 

(a)  The  medical  examination.  The 
purpose  of  the  PSAP  medical 
examination  is  to  ensure  that  an 
application  for,  or  incumbent  in,  a  PSAP 
position  does  not  represent  a  security 
concern  or  have  a  condition  which  may 
prevent  the  individual  from  performing 
PSAP  duties  in  a  reliable  and  safe 
manner.  The  examination  shall  include 
an  evaluation  to  determine  the  presence 
of  any  physical  or  mental  condition  that 
causes  or  may  cause  a  significant  defect 
in  the  judgment  or  reliabihty  of  the 
individual,  including  that  which  may 
result  from  the  use  of  illegal  drugs  or  the 
use  of  alcohol  habitually  to  excess. 

(b)  When  performed.  The  medical 
assessment  is  performed  initially  upon 
applicants  for  PSAP  positions  and 
employees  occupying  PSAP  positions 
who  have  not  yet  received  a  PSAP 
access  authorization.  The  medical 
assessment  shall  be  performed  annually, 
or  more  often  as  may  be  required  by  the 
site  Occupational  Medical  Director,  for 
PSAP-cleared  employees. 

(c)  Contents  of  medical  assessment 
The  medical  assessment  shall  include:  a 
comprehensive  medical  examination;  an 
examination  for  use  of  alcohol 
habitually  to  excess;  a  psychological 
assessment  and/or  psychiatric 
evaluation  as  provided  for  in  any 
applicable  DOE  medical  standards  for 
personnel  reliability  programs,  and  as 
permitted  by  Federal  regulations;  and  an 
examination  for  the  cause  of  any 
reported  unusual  conduct. 

(d)  Examination  for  use  of  alcohol 
habitually  to  excess.  The  use  of  alcohol 
habitually  to  excess  represents  a 
potential  threat  to  national  security  and 
is  inconsistent  with  access  to  a  PSAP 
position.  Accordingly,  the  medical 
assessment  shall  include: 

(1)  Diagnosis.  Individuals  in,  or 
applying  for,  a  PSAP  position  shall  be 
examined  for  the  use  of  alcohol 
habitually  to  excess.  Such  individuals 
diagnosed  currently  to  use  alcohol 
habitually  to  excess  shall  be  temporarily 


reassigned  to  non-PSAP  duties  and  the 
PSAP  Approving  Official  shall  be 
notified  immediately. 

(2)  Rehabilitation.  Individuals 
reinstated  to  PSAP  duties  following 
treatment  leading  to  rehabilitation  from 
the  use  of  alcohol  habitually  to  excess 
shall  be  required  to  undergo  evaluation 
as  prescribed  by  the  site  Occupational 
Medical  Director  in  order  to  ensure 
continued  rehabilitation.  Such 
evaluation  shall  be  consistent  with 
appropriate  Departmental  substance 
abuse  programs. 

(e)  Examination  for  the  cause  of 
reported  unusual  conduct  Upon  referral 
of  an  PSAP-cleared  employee  by  a 
supervisor  for  unusual  conduct  the  site 
Occupational  Medical  Director  may 
arrange  for  the  employee  to  be 
examined  by  appropriate  specialists. 

(f)  Report  of  Occupational  Medical 
Director  Upon  completion  of  the 
medical  assessment,  the  site 
Occupational  Medical  Director  shall 
report  any  security  concerns  resulting 
from  the  medical  assessment  to  the 
appropriate  management  official. 

(g)  Temporary  restriction  on  a  PSAP 
position,  in  the  event  that  a  condition  or 
cireumstance  develops  that  may  affect 
the  judgment  or  reliability  of  a  PSAP- 
cleared  employee,  the  site  Occupational 
Medical  Director  may  recommend 
restrictions.  The  site  Occupational 
Medical  Director  shall  report 
immediately  these  restrictions  in  writing 
to  the  appropriate  management  official 
who  shall  notify  immediately  the 
appropriate  PSAP  Approving  Official. 
Removal  of  the  restrictions  requires 
notification  in  writing  to  both  the 
management  official  and  the  PSAP 
Approving  Official  by  the  site 
Occupational  Medical  Director. 

(h)  Sick  leave  from  a  PSAP  position. 
PSAP-cleared  employees  who  have  been 
on  sick  leave  for  five  (5)  or  more 
consecutive  work  days  are  required  to 
report  in  person  to  the  site  Occupational 
Medical  Driector  before  being  allowed 
to  return  to  normal  duties.  The  site 
Occupational  Medical  Director  shall 
provide  a  recommendation  to  the 
appropriate  management  official 
regarding  the  employee's  return  to  woric. 
A  PSAP-cleared  employee  may  in 
certain  circvimstances  also  be  required 
to  report  to  the  site  Occupational 
Medical  Director  for  «vritten  approval  to 
return  to  normal  duties  after  any  period 
of  sick  leave. 

§  710.59    Managemant  evaiuatioa 

(a)  Evaluation  components.  A 
management  evaluation  based  upon  a 
careful  review  of  the  results  of  the 
supervisory  review,  medical  assessment 
and  drug  testing  of  an  individual  in.  or 


applying  for.  a  PSAP  position  is  required 
before  that  individual  can  be  considered 
for  an  initial  or  the  continuance  of  a 
PSAP  access  authorization.  The 
appropriate  manager  of  an  organization 
having  PSAP  positions  (management 
official)  shall  evaluate  the  information 
in  these  reports  and  forward  his  or  her 
recommendation,  including  any  security 
concern,  to  the  PSAP  Approving 
Official. 

(b)  Drug  testing  component — (1) 
Program  requirements.  DOE's  drug 
testing  program  for  the  use  of  illegal 
drugs  shall  be  established  in  accordance 
with  the  Department  of  Health  and 
Human  Services'  "Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs."  that  will  test  all 
individuals  in,  or  applying  for,  a  PSAP 
position.  The  program  shall  include 
unaimounced  drug  testing  and  testing 
for  cause  or  reasonable  suspicion.  A 
PSAP-cleared  individual  who  has  been 
determined  to  be  a  user  of  illegal  drugs 
based  on  a  drug  test  shall  be  reassigned 
immediately  to  non-PSAP  duties,  and 
the  PSAP  Approving  Official  shall  be 
notified  immediately. 

(2)  Rehabilitation.  Individuals 
reinstated  to  PSAP  duties  following 
treatment  leading  to  rehabilitation  from 
use  of  illegal  drugs  shall  be  required  to 
undergo  evaluation  and  testing  as 
prescribed  by  the  site  Occupational 
Medical  Director  or  other  designated 
official,  as  appropriate,  in  order  to 
ensure  continued  rehabilitation. 

(3)  Corporate  Policy.  Nothing  in  this 
part  is  intended  to  interfere  with  or 
prohibit  a  contractor  of  the  Department 
from  conducting  medical  and  other 
evaluations,  including  testing  for  illegal 
drugs,  as  a  matter  of  corporate  policy. 

iJ-lOM    DOE  seoirtty  review  and 
clearance  detennination. 

(a)  When  performed.  The  final 
components  of  the  PSAP  process  is  a 
security  review  and  clearance 
determination  performed  by  the  PSAP 
Approving  Official  upon  receipt  of  the 
management  evaluation  and 
recommendation. 

(b)  Review  for  initial  PSAP  access 
authorization.  An  initial  PSAP  access 
authorization  requires  a  special  15-year 
background  investigation  completed 
within  the  last  five  (5)  years.  The 
adjudication  and  deterQiination  for  a 
PSAP  access  authorization  shall  be 
based  upon  a  review  of^ecurity 
information,  including  the  results  of  the 
background  investigation  and  the 
information  provided  by  management 
and  medical  sources. 

(c)  The  criteria.  The  PSAP  access 
authorization  and  adjudications  shall  be 
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conducted  in  accordance  with  the 
criteria  and  procedures  contained  in 
Subparts  A  and  B  of  this  part. 

(d)  Annual  PSAP  access  authorization 
continuance.  Once  an  employee  has 
received  the  PSAP  access  authorization, 
he  or  she  shall  thereafter  undergo  an 
annual  security  evaluation  by  the  PSAP 
Approving  Official.  The  evaluation  shall 
include  a  credit  check  and  national  and 
local  criminal  records  check,  where 
available,  review  of  the  individual's 
DOE  personnel  security  Ble.  and  an 


updated  SF-86. 0MB  Control  No. 
3206.007,  "Questionnaire  for  Sensitive 
Positions,"  including  completed  Part  II. 
The  PSAP-cleared  employees  shall 
undergo  a  limited  background 
investigation  at  least  every  five  (5) 
years.  The  determination  to  continue  the 
PSAP  access  authorization  shall  be 
based  upon  a  review  and  adjudication 
of  the  information  resulting  from  the 
annual  security  evaluation,  and  the 
information  provided  by  management 
and  medical  •murces.  in  accordance  with 


the  criteria  and  procedures  contained  in 
Subparts  A  and  B  of  this  part. 

(e)  Processing  Under  10  CFR  Part  710. 
Subpart  A.  Any  matters  of  security 
concern  raised  to  the  attention  of  the 
PSAP  Approving  Official,  such  as 
confirmed  use  of  illegal  drugs  or  use  of 
alcohol  habitually  to  excess,  shall  be 
evaluated  in  accordance  with  the 
criteria  under  Subpart  A.  §  710.11  of  this 
part. 
(FR  Doc  8B-2347  Filed  ^1-80;  8:45  ami 
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DCPARTMENT  OF  TRANSPORTATION 

Msnonw  AdmmvivFsoon 

4«CFRPwt221 
(Declwl  Na  R-12S1 

Rm21S>-AA7* 

Regutatad  TranMcUom  mvoMng 
Documented  Vesael*  and  Other 


AOeNCV:  Maritime  Administration. 
Department  of  Transportation. 
;  Interim  final  rule. 


r  The  Maritime  Administration 
("MARAD")  is  issuing  this  interim  final 
rule  to  conform  its  regulations  to  reflect 
significant  changes  in  the  law  that 
became  effectil^  on  January  1, 1989. 
These  chan^^impose  statutory 
requirements  or  standards  that  are 
either  at  variance  with  MARAD's 
existing  regulations  or  require  regulatory 
clarification  to  implement  legislative 
intent.  The  legislative  history  of  the  new 
law  clearly  anticipates  the  need  for 
contemporaneous  regulatory  guidelines 
implementing  the  statute  to  allow 
uniform  application  of  underlying  policy 
and  to  provide  guidance  to  the  public  on 
that  policy  as  of  the  effective  date. 
DATES:  This  interim  final  rule  is  effective 
February  2. 1989.  The  period  for  pubUc 
comment  will  expire  April  3, 1989. 
AOOdktt:  Send  an  original  and  two 
copies  of  comments  to  the  Secretary. 
Maritime  Administration.  Room  730Q, 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  To  expedite  review  of  the 
comments,  the  agency  requests,  but  does 
not  require,  submission  of  an  additional 
ten  (10)  copies.  All  comments  will  be 
made  available  for  inspection  during 
normal  business  hours  at  the  above 
address.  Commentors  wishing  MARAD 
to  acknowledge  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  envelope  or  postcard 
FOR  FURTHBR  MiMMMATION  CONTACT: 
Robert  |.  Patton,  Jr..  Deputy  Chief 
Counsel.  Maritime  Administration. 
Washington,  DC  2059a  tel.  (202)  366- 
5711. 

«U>WJMPfTAWV  intohmatiom: 
Background 

The  amendment  and  codification  of 
the  former  Ship  Mortgage  Act,  1920.  in 
new  46  U.S.C.  Ch.  313,  Subch.  II.  which 
is  contained  in  section  102  of  Pub.  L 
100-710  (enacted  November  23, 1988), 
introduces  significant  changes  that  are 
at  variance  with  the  present  law  and 
existing  regulations  of  the  Maritime 
Administration  ("MARAD").  For 


example,  die  codification  expands  the 
categories  of  persons  that  can  be 
mortgagees  of  preferred  mortgages  on 
documented  vessels  to  include  federally 
insured  depository  institutions,  whether 
or  not  the  entity  is  a  "citizen  of  the 
United  States"  as  defined  in  section  2  of 
the  Shipping  Act,  1916  (46  App.  VS.C 
802).  The  Secretary  of  Transportation 
("the  Secretary")  is  also  given  broad 
authority  to  prescribe  criteria  for 
approval  of  a  trustee,  without  regard  to 
citizenship,  for  a  mortgage  held  by  a 
noncitizen  that  cannot  qualify  as  a 
preferred  mortgagee.  The  codification 
also  removes  restrictions  on  who  may 
hold  a  preferred  mortgage  on 
dociunented  vessels  operated  only  as  a 
fishing  vessel,  a  fish  processing  vessel  a 
fish  tender  vessel  or  a  vessel  operated 
only  for  pleasure. 

Pub.  L  100-710  also  contains  an 
amendment  to  section  9  of  the  Shipping 
Act  1916  (46  App.  U.S.C.  808),  to  reflect 
established  administrative  and  judicial 
Interpretation  of  the  present  law  that 
requires,  among  other  things  and  with 
new  exceptions,  the  Secretary's 
approval  of  transfer  to  noncitizens  of 
"control"  of  citizen-owned  docimiented 
vessels.  The  legislative  history  of  this 
amendment  further  directs  that  "the 
Secretary  prescribe  guidelines  so  there 
will  be  a  uniform  application  of  policy 
(as  to  what  constitutes  'control')  and  to 
advise  the  public  as  to  the  types  of 
transfer  for  which  the  Secretary  has 
concern." 

The  provisions  of  Pub.  L  100-710  that 
reqidre  changes  in  MARAD's 
regulations  became  effective  on  January 
1, 1988.  While  Uiere  is  no  statiitory 
mandate  that  these  regulations  be  in 
place  when  the  law  becomes  effective, 
MARAD  has  concluded  that  it  is 
imperative  in  the  interest  of  all 
concerned  to  publish  revised  regulations 
as  an  interim  final  rule,  effective  on 
publication,  to  permit  implementation  of 
the  new  law  without  hiatus.  This  interim 
final  rule  is  intended  to  minimize 
transitional  uncertainty,  while  allowing 
subsequent  fine-tuning  of  these 
'    regulations  based  on  the  opportunity  for 
considered  evaluation  of  comments  from 
interested  parties  before  adopting  a  final 
rule. 

Apart  from  the  substantive  provisions 
implementing  Pub.  L  100-710.  MARAD 
has  taken  this  opportunity  to  revise  46 
CFR  Part  221  in  the  interest  of  a  more 
coherent  and  orderly  statement  of  its 
regulatory  responsibilities  with  respect 
to  transactions  involving  citizen-owned 
documented  vessels,  including  an 
explanation  of  certain  policy  guidelines 
in  response  to  specific  directions  of  the 
Congress  contained  in  the  legislative 
history  of  Pub.  L  100-710. 


Whenever  reference  is  made  in  these 
regelations  to  forms  prescribed  by 
MARAD  for  applications  or  other  filing 
requirements,  the  format  of  such  forms 
in  effect  prior  to  the  effective  date  of 
these  regulations  may  be  used  pending 
revision  and  issuance  of  new  forms 
approved  by  The  Office  of  Management 
and  Budget.  To  the  extent  necessary  to 
reflect  statutory  requirements,  any  form 
submitted  may  be  modified  or 
supplemented  to  facilitate  processing, 
but  imtil  publication  of  new  forms  has 
been  approved  these  regulations  do  not 
require  more  extensive  paperwork  or 
reporting  requirements  than  exist  under 
the  present  MARAD  regulations.  Indeed, 
with  the  exemptions  provided  herein 
those  requirements  should  be  less 
burdensome  in  the  aggregate.  Any 
additional  burden  imposed  at  this  time 
in  particular  circumstances  is  a  function 
of  Statutory,  not  regulatory, 
requirements.  » 

Dbcussion  of  Rulemaking  Text 

Subpart  A    Introduction 

Section  221.1    Purpose 

Section  221.1,  Purpose,  is  self- 
explanatory. 

Section  221.3    Definitions 

Section  221.3,  Definitions,  is  intended 
to  provide  convenient  reference  to  the 
meaning  of  significant  terminology  used 
in  Part  221,  based  principally  on 
statutory  derivation. 

Paragraph  (a),  "Charter."  identifies 
arrangements  other  than  conventional 
charter  parties  that  have  been  found 
through  past  applications  to  involve 
sufficient  interest  in  or  control  of  a 
documented  vessel  under  46  App.  U.S.C 
808  to  warrant  inclusion  in  this 
regulation.  These  include  contracts  of 
affieightment  space  charters  and  leases. 
Although  9  221.17(c)  of  this  part  provides 
for  general  approval  of  most  charters  for 
periods  of  sbc  months  or  less,  views  are 
solicited  on  whether  certain  contracts  of 
affreightment  space  charters  or  leases 
in  excess  of  six  months  should  be 
accorded  similar  treatment.  For 
example,  some  space  charters  may 
allow  the  use  of  less  than  a  majority  of  a 
vessel's  total  capacity.  Should  such 
q>ace  charters  nevertheless  require 
approval  under  46  App.  U.S.C.  808? 

Some  contracts  of  affreightment 
provide  for  transportation  of  cargo  on  an 
as-needed  basis,  without  a  named 
vessel  dedicated  to  the  contract.  Should 
such  contracts  of  affreightment 
nevertheless  require  approval  under  46 
App.  U.S.C  808  for  the  owner's  fleet  or 
oidy  those  contracts  where  identified 
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vessels  have  been  dedicated  under  the 
contract? 

Paragraph  (b),  "Citizen  of  the  United 
States"  is  derived  from 46  App.  U.S.C 
802, 803.  and  includes  a  "controlling 
interest"  test  not  found  in  the  definition 
of  "citizen  of  the  United  States"  for 
purposes  of  U.S.  Coast  Guard 
documentation  (46  U.S.C  2101(3a),  1201). 

Paragraph  (c),  "Documented  vessel." 
includes  a  vessel  for  which  a  registry 
has  been  issued  pursuant  to  46  U.S.C. 
12105,  reflecting  long-standing 
interpretation  of  the  documentation 
laws  by  the  Coast  Guard.  Also         * 
consistent  with  long-standing 
interpretation  of  those  laws  by  the 
Coast  Guard,  a  documented  vessel 
retains  that  status,  with  attendant  rights 
and  obligations,  until  officially  removed 
bom  the  dociunentation  rolls.  Both 
interpretations  are  incorporated  into  this 
definition  for  purposes  of  these 
regulations. 

Paragraph  (d),  "Federally  insured 
depository  institution,"  implements  46 
U.S.C.  31322(a)(l)(d)(iii).  introducing  a 
new  class  of  authorized  mortgagees  that 
may  or  may  not  be  citizens  of  the  United 
States.  Many  foreign  banking 
institutions  have  noncitizen  branches  or 
agencies  in  the  United  States.  So  long  as 
they  are  corporations  or  associations 
organized  and  doing  business  under  the 
laws  of  the  United  States  or  of  a  State, 
are  authorized  by  such  law  to  accept 
deposits  from  the  public,  and  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  the  Federal 
Savings  and  Loan  Insurance 
Corporation  or  the  National  Credit 
Union  Administration,  those  entities  are 
now  eligible  to  be  a  mortgagee  of 
preferred  mortgages  on  documented 
vessel  unless  disapproved  by  MARAD. 

Paragraph  (e),  "Fishing  vessel."  is 
derived  from  46  U.S.C.  2101(lla). 

Paragraph  (f).  "Fish  processing 
vessel."  is  derived  from  46  U.S.C. 
2101(llb). 

Paragraph  (g).  "Fish  tender  vessel."  is 
derived  from  48  U.S.C.  2101(llc). 

Paragraph  (h),  "Mortgagee,"  is  derived 
from  48  U.S.C.  31322(a)(1)(d). 

Paragraph  (i),  "Noncitizen."  is  the 
excluded  residuum  of  persons  not 
satisfying  the  definition  of  "citizen  of  the 
United  States"  contained  in  paragraph 
(b). 

Paragraph  (j).  "Person,"  is  derived 
from  section  1  of  the  Shipping  Act,  1916 
(46  App.  U.S.C.  801),  modified  expressly 
to  include  individuals  and  joint  ventures 
and  to  reflect  the  fact  that  "United 
States."  as  defined  in  paragraph  (o). 
already  includes  the  separate 
geopolitical  entities  referred  to  in  that 
statutory  definition. 


Paragraph  (k),  "Person  who  qualifies 
as  a  citizen  of  the  United  States  under 
46  App.  U.S.C.  802."  reflects  long- 
standing MARAD  interpretations  of  who 
is  a  citizen  within  the  meaning  of  46 
App.  U.S.C.  802.  In  order  to  be  a  citizen, 
a  person  must  not  be  subject  to  control 
by  any  means  whatsoever  by  a 
noncitizen.  This  definition  incorporates 
the  legal  principles  articulated  in 
Mecham  Corp.  v.  United  States,  207  F.2d 
535.  543  (4th  Cir.,  1953).  that  the 
determination  requires  examination 
beyond  the  exterior  structure  of  an 
entity  to  discover  who  has  the  actual 
beneficial  interest  or  control. 

Paragraph  (1),  "Pleasure  vessel."  is 
derived  fiom  46  U.S.C.  2101(25). 
modified  to  reflect  the  exclusive  use 
requirement  for  exemption  of  such 
vessels  fit)m  the  authorized  mortgagee 
requirements  of  46  U.S.C.  31322(a)(1)(D) 
and  from  the  foreign  transfer  restrictions 
of  section  9(c)(1)  of  the  Shipping  Act 
1916,  as  contemplated  by  Pub.  L  100- 
710.  Although  Pub.  L  100-710  requires 
exemption  solely  for  "a  vessel  operated 
only  for  pleasure,"  it  is  believed  that  the 
broader  definition  in  this  regulation  is 
warranted  in  view  of  the  fact  that  the 
statutory  exemption  is  predicated  upon 
the  use  to  which  the  vessel  is  put  rather 
than  upop  ownership  by  the  person 
using  the  vessel.  The  definition, 
however,  makes  clear  that  a  bareboat- 
chartered  pleasure  vessel  must  be  under 
the  command  of  an  individual  who  is  a 
citizen  of  the  United  States  for  the  entire 
charter  period,  consistent  with  46  U.S.C. 
12110(d). 

Paragraph  (m).  "State."  is  derived 
from  48  U.S.C.  30101(6). 

Paragraph  (n),  "Trustee."  is  derived 
from  46  U.S.C.  31328(a). 

Paragraph  (o),  "United  States."  is 
derived  from  46  U.S.C.  30101(8).  and  has 
been  included  to  ensure  parallelism 
between  use  of  that  term  in  the  codified 
provisions  of  the  former  Ship  Mortgage 
Act  1920,  and  its  use  for  purposes  of 
section  9  of  the  Shipping  Act  1916,  both 
as  amended  by  Pub.  L  100-710. 

Paragraph  (p),  "United  States 
Government."  is  self-explanatory. 

Section  221.5    Citizenship  Declarations 

Section  221.5,  Citizenship 
Declarations,  implements  46  U.S.C. 
31306  (a)  and  (b),  vice  section  40  of  the 
Shipping  Act,  1916  (46  App.  U.S.C.  838), 
repealed.  The  filing  of  Form  MA-899 
with  the  Coast  Guard  incident  to 
presentation  for  filing  or  recording  of 
any  instrument  transferring  an  interest 
in  a  documented  vessel  is  for  the 
purpose  of  demonstrating  that  the 
transaction  is  not  in  violation  of  section 
9  of  the  Shipping  Act.  1916  (46  App. 
U.S.C.  808).  "This  requirement  is  carried 


forward  from  present  law  and 
regulations. 

Section  221. 7    Applications  and  Fees 

Section  221.7,  Applications  and  Fees, 
is  self-explanatory.  The  fee  amounts  are 
the  same  as  those  specified  in  present  46 
CFR  221.14  and  221.16.  These  fees  are 
intended  to  recover  the  cost  to  the 
government  of  processing  applications 
for  the  specified  transactions  and  have 
not  changed  for  many  years.  MARAD  is 
reviewing  the  amount  of  the  fees,  and 
they  may  be  adjusted  upon  publication 
of  this  rule  in  final  form.  Comment  on 
this  issue  is  specifically  invited. 

Subpart  B,  Transfers  to  Noncitizens  or 
to  Registry  or  Authority  of  a  Foreign 
Country  Under  46  App.  U.S.C.  808 

Section  221. 11    Required  Approvals 

Paragraph  (a)  recites  the  statutory 
restrictions  on  transactions  that 
generally  require  prior  approval  of  the 
Maritime  Administrator,  llie  statutory 
exclusion  for  certain  fishing  vessels,  fish 
processing  vessels,  fish  tender  vessels 
and  pleasure  vessels  is  dealt  with  in 
S  221.15(b)(1).  and  blanket  approvals  for 
other  transactions  are  contained  in 
5221.17. 

Paragraph  (b)  of  this  section  contains 
a  statement  of  the  circumstances  under 
which  the  Maritime  Administrator  will 
find  that  a  transaction  will  result  in  a 
documented  vessel  being  operated 
"under  the  authority  of  a  foreign 
country."  This  constraint  is  mandated 
by  the  express  statutory  language  of 
Pub.  L  100-710.  but  the  legislative 
history  provides  no  guidance  as  to  its 
intended  scope.  The  intent  of  the 
regulatory  definition  is  to  encompass 
any  circumstances  under  which  a 
documented  vessel  may  be  subjected 
voluntarily  to  requisition,  forfeiture, 
taking  or  impairment  of  fi%edom  of 
navigation  in  derogation  of  the  rights 
and  obligations  of  the  owner,  operator 
or  master  under  the  laws  of  the  United 
States. 

Section  221. 13    Transfer  of  Control 

This  provision  has  been  included  in 
response  to  the  House  Merchant  Mari.ne 
and  Fisheries  Committee's  statement  of 
intent  that —  ' 

The  Secretary  prescribe  guidelines  so  there 
will  be  a  uniform  application  of  policy 
(concerning  what  constitutes  "controrj  and 
to  advise  the  public  as  to  the  types  of  transfer 
for  which  the  Secretary  has  concern.  For 
example,  a  privately  held  corporation  in 
which  all  of  the  stock  is  owned  by  U.S. 
citizens  may  Ije  able  to  transfer  49  percent  of 
that  stock  to  foreign  citizens  without  losing 
control  over  the  vessel.  However,  a  publicly 
traded  corporation,  in  which  the  stock  is 
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diluted  among  many  atockholdera.  may  have 
control  transferred  with  only  a  15  percent 
stock  sale  to  foreign  citizens.  The  guidelines 
prescribed  by  the  Secretary  should  allow 
many  normal  business  transactions  to  occur, 
while  placing  restrictions  on  those  cases  of 
real  concern.  The  touchstone  of  any  analysia 
in  this  area  is  who.  in  fact  exercises  control 
and  not  the  form  of  how  a  transaction  is 
itnictured  *  *  *. 

H.R.  Rept  No.  100-918, 100th  Cong..  2d 
Sess.  25  (1968). 

II  is  MARAD'f  intention  that  this 
section  of  the  final  regulations  will 
comply  fully  with  that  directive,  which 
clearly  contemplates  concepts  of 
"control"  that  may  go  well  beyond  the 
majority  equity  interest/voting  power/ 
fiduciary  obligations  that  have  been  the 
usual  indicia.  Paragraph  (a),  Criteria. 
addresses  presumptions,  both 
conclusive  and  rebuttable,  in 
administration  of  this  regulation. 
Paragraph  (a)(1)  reiterates  indicia  that 
have  been  the  principal  determinates  of 
"control"  for  purposes  of  46  App.  U.S.C 
808  analysis  prior  to  enactment  of  Pub. 
L  100-7ia  Paragraph  (aK2]  suggests 
new  presumptive  criteria.  For  example, 
under  paragraph  (a)(2](i).  covenants  in 
loan  agreements  frequently  provide 
restrictions  on  the  borrower's  financial 
transactions,  sale  of  corporate  assets, 
new  business  undertakings  or 
abandonment  of  existing  activities, 
either  by  prior  approval  or  veto.  To  the 
extent  such  covenants  are  appUcable  to 
or  may  affect  documented  vessels 
owned  by  the  borrower,  they  coidd  be 
indicia  of  control  of  the  vessels.  Other 
contractual  undertakings  may  give 
noncitizens  an  immediate  or  contingent 
right  to  exercise  direct  authority  over 
operations  of  a  documented  vessel,  such 
as  powers  contained  in  a  mortgage  to  an 
approved  noncitizen  mortgagee 
authorizing,  in  the  event  of  default, 
operation  of  the  vessel  by  or  on  behalf 
of  the  noncitizen  mortgagee,  seizure  of 
physical  possession  and/or  sale  of  the 
vessel  by  the  mortgagee  under  a  power 
of  attorney.  Implicit  in  the  House 
Committee's  mandate  is  also  the  need  to 
consider  criteria  of  "control"  that  are 
applied  by  other  Federal  agencies,  to  the 
extent  they  may  be  relevant  to  a  more 
realistic  assessment  of  "control"  by 
MARAD  for  purposes  of  46  App.  U.S.C. 
806,  and  this  is  provided  for  in 
paragraph  (a)(l)(ii).  The  legislative 
intent  of  Pub.  L  100-710  indicates  that 
such  direct  control  provisions,  if  they 
fall  within  the  noncitizen  "control" 
restrictions  of  46  App.  U.S.C.  806,  would 
require  explicit  MARAD  approval  even 
though  the  noncitizen  might  hold  a 
preferred  mortgage  on  that  vessel. 

Paragraph  (a)(3),  attributing  transfer 
to  or  acquisition  of  control  to  a 


noncitizen  if  a  parent  or  person  that 
directly  or  indirectly  controls  the 
transferee  or  acquiring  person  is  a 
noncitizen.  is  consistent  with  present 
MARAD  policy. 

Paragraph  (b).  Voting  Interest 
addresses,  inter  alia,  the  subject  of 
convertible  non-voting  instruments, 
which  has  also  been  included  in 
response  to  the  House  Committee's 
mandate  that  MARAD  explicate  policy 
guidelines  concerning  its  approach  to 
"control"  determinations  for  purposes  of 
46  App.  U.S.C.  806,  as  amended  by  Pub. 
L  100-710. 

Notwithstanding  the  foregoing,  and 
mindful  of  the  House  Committee's 
injimction  that  the  guidelines  should  not 
unnecessarily  intrude  on  "normal 
business  transactions"  that  are  not  "of 
real  concern,"  the  Maritime 
Administration  does  not  intend  to 
depart  significantly  at  this  time  from  the 
jurisdictional  precedents  tmder  46  App. 
U.S.C.  808  that  are  well-known  to  the 
maritime  and  financial  commimities. 
absent  extenuating  circumstances,  until 
such  time  as  the  there  has  been  full 
opportunity  for  interested  persons  to 
express  their  views  on  precisely  what 
would  accommodate  the  Committee's 
invitation  for  a  more  expansive  view  of 
"control"  in  "cases  of  real  ooncera" 
without,  perforce,  more  intrusive 
interference  with  legitimate  business 
transactions. 

Section  221.15    Unrestricted  Transfers 

Paragraph  (a)  reflects  the  statutory 
exclusion  from  MARAD  approval  of 
transactions  under  46  App.  U.S.C  808  if 
the  owner  of  a  documented  vessel  is  not 
a  citizen  of  the  United  States  within  the 
meaning  of  46  App.  U.S.C.  802. 

Paragraph  (b)  implements  the 
conditional  statutory  exemption  from 
prior  approval  by  MARAD  for  transfer 
to  noncitizens  of  vessels  that  have  been 
operated  only  as  a  fishing  vessel,  fish 
processing  vessel,  fish  tender  vessel  or 
vessels  that  have  been  operated  only  for 
pleasure.  Statutory  use  of  the  restrictive 
language,  "have  been  operated  only," 
bespeaks  an  intent  that  there  have  been 
a  continuum  of  exclusive  use  of  vessel 
for  one  or  more  of  the  designated 
purpose  for  the  exemption  to  be 
applicable.  Accordingly,  this  paragraph 
reflects  this  stringent  test,  but  makes 
provision  for  the  fact  that  vessels  can  be 
converted  or  adapted  from  prior  non- 
qualifying use  to  a  qualifying  use  and 
allows  exclusion  of  such  vessels  so  long 
as  they  have  been  exclusively  operated 
with  bona  fides  for  any  of  the  qualifying 
uses  for  a  period  of  not  less  than  twelve 
(12)  consecutive  months  prior  to  the  date 
of  transfer.  Nevertheless,  in  either  event, 
exclusive  use  iS  a  requisite  for  the 


exemption.  Many  documented  vessels 
that  operate  in  the  geographic  ambit  of 
the  coastwise  trade  hold  dual  or 
multiple  licenses  or  endorsements.  For 
example,  fish  tender  vessels  holding  a 
fisheries  license  or  endorsed  registry 
may  also  hold  a  coastwise  license  or 
endorsed  registry  for  transport  of 
commercial  or  proprietary  cargo 
between  points  in  the  United  States  as 
an  adjunct  to  primary  usage  of  the 
vessels.  Since  the  clear  statutory 
exclusion  applies  solely  to  vessels  that 
have  been  operated  only  as  a  fish  tender 
vessel,  the  exclusion  would  not  apply  to 
such  a  vessel  if  it  has  also  been 
operated  for  other  purposes  under  the 
coastwise  license  or  endorsed  registry. 

Accordingly,  paragraph  (c)  conditions 
availability  of  the  exemptions  of  this 
section  on  filing  of  Form  MA-899  with 
the  Coast  Guard  accompanying 
surrender  for  the  certificate  of 
documentation  or  registry,  as  required 
by  law. 

Section  221. 17    General  Approval 

In  paragraph  (a).  All  Transactions, 
MARAD  grants  administrative  approval 
for  all  transactions  with  respect  to 
certain  categories  of  vessels  that,  under 
the  46  App.  U.S.C  808  transfer-of- 
control  authority,  would  not  otherwise 
be  exempt  by  statute  from  the  approval 
requirements.  MARAD  is  granting 
general  approval  relating  to  such 
transfers  because,  at  the  present  time, 
there  is  deemed  to  be  insufficient 
national  interest  to  require  prior 
MARAD  approval  for  transactions, 
other  than  those  excluded  in  the 
preamble,  involving  documented  vessels 
that  are:  (1)  Self-propelled  vessels  under 
1.000  gross  tons:  (2)  vessels  located  on 
inland  lakes  or  waters  bom  which  there 
is  no  navigable  exit;  and  (3)  non-self- 
propelled  vessels  under  1,000  gross  tons, 
other  than  LASH  and  SEABEE  barges. 
Any  noncitizen  acquiring  a  vessel,  or  an 
interest  in  or  control  of,  a  vessel 
pursuant  to  this  general  exemption 
would,  perforce,  be  precluded  from 
using  that  vessel  in  the  coastwise  trade. 
However,  a  "Bowaters"  corporation  has, 
by  special  legislation  (46  App.  U.S.C. 
883-1),  a  limited  waiver,  for  proprietary 
carriage,  of  the  Jones  Act  requirement 
that  coastwise  privileges  are  available 
only  to  a  vessel  owned  by  a  person  who 
qualifies  as  a  citizen  of  the  United 
States  under  46  App.  U.S.C.  802.  Because 
"Bowaters"  corporations  have  that 
dispensation  for  access  to  the  Jones  Act   ] 
trade,  MARAD  is  of  the  view  that  any     f 
acquisition  of  vessels  or  interests  in  or     | 
control  of  vessels  by  such  corporations 
(other  than  by  purchase,  as  permitted  by 
this  special  legislation)  shoiild  be  i 
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subject  to  regulatory  scrutiny  to  ensure 
conformity  with  the  limited  operational 
purpose  and  intent  of  the  statute. 
Accordingly,  the  preamble  to  this 
paragraph  excepts  "Bowaters" 
corporations  fit>m  the  general  exemption 
from  46  App.  U.S.C  808  approval  for 
transactions  involving  the  stated 
categories  of  vessels. 

In  paragraph  (b).  Mortgages,  blanket 
approval  is  given  for  mortgages  to 
noncitizens  under  certain  circumstances. 
Paragraph  (b)(1)  grants  approval  for 
mortgages  of  documented  vessels  to 
noncitizen  federally  insured  depository 
institutions  that  have  complied  with  the 
requirements  of  S  221.45(a)  of  this  part, 
in  accordance  with  46  U.S.C. 
31322(a){l)(D)(iii). 

Paragraph  (b)(2)  grants  approval  for 
mortgages  to  any  noncitizen  of  vessels 
specified  in  §  221.17(a)  of  this  part 

In  paragraph  (c).  Charters,  MARAD's 
present  policy  concerning  charters 
generally  is  reiterated. 

Paragraph  (d),  Charters  for  Trade 
with  the  USSR,  reiterates  present  policy 
concerning  charters  by  a  citizen  of  the 
United  States  to  a  noncitizen  for  trade 
with  the  USSR  and  is  carried  forward 
with  no  intended  change. 

Section  221.19   Prohibited  Transactions 

Section  221.19,  Prohibited 
Transaction,  replicates  the  restrictions 
under  present  MARAD  regulations 
concerning  transactions  with  nationals 
of  interdicted  foreign  political  entities. 

Section  221.21    Requests  for  Waiver  of 
Required  Documentation  or  Approval  of 
Use 

Paragraph  (a)  implements  46  U.S.C. 
31329(a),  which  permits  foreclosure  sale 
of  a  documented  vessel  by  order  of  a 
district  court  to  a  person  eligible  to  own 
a  documented  vessel  or  to  a  mortgagee 
of  the  vessel.  The  statute  also  provides 
that  a  purchaser  of  the  vessel,  pursuant 
to  order  of  a  district  court  or  from  an 
intervening  noncitizen  mortgagee- 
purchaser,  must  document  the  vessel 
under  the  laws  of  the  United  States, 
unless  that  requirement  is  waived  by 
MARAD.  Although  decisions  concerning 
documentation  of  vessels  is  a  Coast 
Guard  function,  MARAD  has 
responsibility  under  48  App.  U.S.C.  808 
for  regulating  the  transfer  of 
documented  vessels  to  noncitizens  or  to 
foreign  registry  or  authority.  Since  46 
U.S.C.  31329  contemplates  that  a  vessel 
sold  by  order  of  a  district  court  will 
continue  to  be  operated  and 
documented  only  under  the  laws  of  the 
United  States,  a  requirement  for  express 
administrative  permission  for  departure 
from  that  legislative  intent  is  within  the 


ambit  of  MARAD's  statutoix 
responsibilities. 

Para^aph  (b)  provides  that  in  order  to 
be  considered  for  a  waiver,  a  written 
request  must  be  submitted  to  MARAD. 
Such  request  must  contain  the  present 
and  former  name(s)  and  official  nimiber 
of  the  vessel:  present  and  former 
owner(s)  of  the  vessel;  vessel  type; 
vessel  gross  tonnage;  and  the  intended 
country  of  registry. 

Paragraph  (c)  implements  46  U.S.C 
31329(b)(1)  and  (c).  If  the  purchaser- 
mOTtgagee  at  the  court-ordered  sale  is 
not  eligible  to  document  the  vessel,  the 
vessel  must  be  held  for  resale  only  and 
may  be  operated  by  the  mortgagee  only 
with  MARAD  approval 

Subpart  C  Preferred  Mortgages  on 
Doncumented  Vessels:  Mortgagees  and 
Trustees 

Section  221.41    Purpose 

Section  221.41,  Purpose,  is  self- 
explanatory.  '  . 

Section  221.43    General  Approval  of 

Mortgagees 

Section  221.43,  General  Approval  of 
Mortgagees,  reflects  exercise  by  the 
Maritime  Administrator  of  the  discretion 
contained  in  new  46  U.S.C. 
31322(a)(l){D)(vi)  to  approve  persons 
other  than  those  specifically  identified 
in  the  statute  to  be  mortgagees  of 
preferred  mortgages  on  documented 
vessels. 

In  paragraph  (a)(1),  blanket  approval 
is  granted  to  certain  federally  insured 
depository  institutions  to  hold  preferred 
mortgages  on  documented  vessels, 
pursuant  to  authority  of  46  U.S.C. 
31322(a)(l)(D)(iii),  notwithstanding  that 
they  are  not  ciJzens  of  the  United 
States.  The  statute  authorizes  such 
institutions  to  be  mortgagees,  unless 
disapproved.  For  purposes  of  these 
interim  final  regulations  MARAD  has 
determined  that  the  appropriate  criteria 
for  regiilatory  approval  of  a  noncitizen 
federally  insured  depository  institution 
as  a  mortgagee  should  be  the  same  as 
those  for  statutory  qualification  of  an 
institutional  trustee,  except  for  (1)  the 
requirement  that  the  institution  have 
trust  powers  and  (2)  the  option  between  - 
supervision  or  examination  by  a  State, 
rather  than  a  Federal,  official,  as 
established  in  an  application  evidencing 
compliance  with  the  requisite  criteria. 
Relief  from  the  general  disapproval  of 
such  institutions  in  paragraph  (a)(2]  will 
be  granted  only  upon  receipt  of  an 
application  pursuant  to  paragraph  (a)(l]. 
This  is  new  ground,  and  should  be  tilled 
cautiously  at  the  outset. 

Paragraph  (b)(l]  provides  general 
approval  for  noncitizens  to  be 


mortgagees  of  vessels  that  are  exempt 
from  foreign  transfer  restrictions  under 
these  regulations:  However,  Paragraph 
(b)(2]  limits  this  approval  to  mortgages 
that  contain  no  provisions  allowing 
noncitizens  to  operate  the  vessel 
without  MARAD's  approval,  or  to 
exercise  control  over  the  owner, 
charterer  o'  mana-jement  of  the  vessel. 
The  term  "control"  is  defined  to  mean 
the  ability,  present  or  prospective, 
through  any  means  or  device 
whatsoever,  to  influence  in  any  manner 
business  decisions  affecting  the  vessel 

Notwithstanding  the  general 
approvals  granted  in  paragraphs  (a)  and 
(b),  paragraph  (c)  states  that  they  are 
inapplicable  where  the  mortgagee  has 
direct  or  indirect  ties  to  certain 
interdicted  countries. 

Section  221.45    Permitted  Mortgages 
and  Trusts 

Paragraph  (a)  provides  that  where  the 
United  States  Government  or  a  State  is 
the  mortgagee  of  a  documented  vessel  or 
trustee  for  the  benefit  of  a  person  not 
qualifying  as  a  citizen  of  the  United 
States,  issuance  of  the  note  or  other 
evidence  of  indebtedness  secured  by  the 
mortgage  does  not  require  MARAD 
approval 

Paragraph  (b)  makes  clear  that,  unless 
a  person  is  a  mortgagee  or  trustee 
approved  by  MARAD,  a  note  or  other 
evidence  of  indebtedness  secured  by  a 
mortgage  on  a  documented  vessel  may 
not  be  issued,  assigned  transferred  to. 
or  held  in  trust  for  the  benefit  of  a 
noncitizen,  by  that  person  to  a  person 
who  does  not  qualify  as  a  citizen  of  the 
United  States  under  46  App.  U.S.C.  802 
without  specific  approval  of  MARAD. 

Paragraph  (c)  provides  that  if  the 
approval  of  a  mortgagee  or  trustee 
lapses  while  the  mortgage  or  trust  is  in 
e^ect,  the  former  mortgagee  or  trustee  is 
liable  for  curing  the  lapse  by  timely 
substitution  of  a  successor  with 
MARAD  approval 

Section  221.47    Approval  of  Corporate 
Citizen  Trustee 

Section  221.47,  Approval  of  Corporate 
Citizen  Trustee,  reflects  the  statutory 
criteria  of  46  U.S.C  31328(b)(l}-(4)  for 
approval  of  a  corporate  trustee  that  is  a 
citizen  of  the  United  States. 

Section  221. 49    Approval  of 
Noncorporate  Citizen  Trustee 

Section  221.49,  Approval  of 
Noncorporate  Citizen  Trustee,  adapts 
the  criteria  of  46  App.  U.S.C. 
31328(b)(l)-(4)  to  noncorporate  business 
entities  that  are  citizens  of  the  United 
States. 
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Section  221.51    Approval  of  Noncitizen 
Trustee 

Paragraphs  (a)  and  (b)  unplement  46 
U.S.C.  31328  (a)(4)  and  (b)(5)  to  permit  a 
federally  insured  depository  institution 
that  is  not  a  citizen  of  the  United  States 
to  serve  as  an  approved  trustee  if  it 
otherwise  meets  the  criteria  of  46  U.S.C. 
31328(b)(l)-{4)  either  as  a  corporation  or 
an  association  and  files  an  application 
to  that  effect  with  MARAD. 

Paragraph  (c),  consistent  with  the 
exclusion  of  Rshing  vessels,  fish 
processing  vessels,  fish  tender  vessels 
and  pleasure  vessels  from  the 
restrictions  on  who  may  hold  a 
preferred  mortgage  under  46  U.S.C 
31322(a)(2),  grants  approval  for  any 
noncitizen.  other  than  an  individual,  to 
serve  as  a  trustee  of  such  mortgages. 

Paragraph  (d)  provides  that  all  other 
noncitizens.  including  a  noncitizen 
federally  insured  depository  institution 
that  has  not  submitted  the  requisite 
application,  are  excluded  from  the 
general  approval  granted  under  this 
section,  but  may  be  considered  for 
approval  upon  application  to  the 
Maritime  Administrator. 

Section  221.53   Appiication  for 
Approval  as  Mortgagee  or  Trustee 

Section  221.53,  Application  for 
Approval  as  Mortgagee  or  Trustee, 
establishes  the  procedure  for  such 
applications.  General  approvals  of 
mortgagees  or  trustees  are  confirmed  for 
one  year,  subject  to  annual  renewal 
pursuant  to  {  221.55.  and  a  list  of  such 
generally  approved  mortgagees  and 
trustees  will  be  published  in  the  Federal 
Register  from  time  to  time.  Specific 
approval  of  a  mortgagee  or  trustee  for  a 
particular  transaction  is,  of  course,  valid 
for  the  period  stated  in  the  approval. 

Section  221.55    Renewal  of  General 
Approval  as  Mortgagee  or  Trustee 

Section  221.55,  Renewal  of  General 
Approval  as  Mortgagee  or  Trustee,  is 

self-explanatory. 

Subpart  D,  Transactions  Involving 
Maritime  Interests  in  Time  of  War  or 
National  Emergency  Under  46  App. 
U.S.C.  835 

This  Subpart  reserves  for  later 
implementation  regulations  concerning 
foreign  transfer  of  interests  in  or  control 
of  vessels  or  maritime  facilities  under 
the  captioned  circimistances. 

Subpart  E.  Penalties 

This  subpart  will  be  published  as  part 
of  the  final  rule.  The  penalties  will  be 
those  provided  by  statute,  which  are 
applicable  in  any  event  but  such 
publication  will  make  the  regulation 
more  informative  and  self-contained. 


Subpart  F,  Other  Transfers  Involving 
Documented  Vessels 

This  subpart  preserves  the  unaltered 
text  of  present  46  CFR  221.13  as  221.90. 
pending  determination  whether  this 

provision  should  be  retained, 

repositioned  elsewhere  in  46  CFR  Ch.  D, 
revised  or  revoked. 

Appendix  to  Part  221 

This  appendix  carries  forward  the 
present  statement  of  procedures  and 
conditioiu  for  approval  of  transfers  of 
documented  vessels  to  foreign 
ownership  or  registry,  which  will  also  be 
applicable  to  operation  of  documented 
vessels  under  the  authority  of  a  foreign 
country  as  mandated  by  Pub.  L 100-710. 

Sununory 

This  revision  of  46  CFR  Part  221  is 
being  published  as  an  interim  final  rrile 
in  order  to  implement  recently-enacted 
legislation  concerning  vessel  financing 
and  foreign  transfer  of  documented 
vessels,  effective  January  1, 1989.  The 
Issues  involved  in  transition  from  the 
present  regime  to  the  new  statutory 
mandate  are  complex,  and  absence  of 
immediate  guidance  would  almost 
certainly  occasion  serious  disruption  in 
the  business  planning  of  the  maritime 
and  financial  communities  that  are 
affected  by  this  legislation.  PubUc 
comment  is  solicited,  and  will  provide 
the  input  necessary  for  MARAD  to 
formulate  and  pubUsh  a  final  rule  that  is 
consistent  with  the  expressed 
congressional  intent  concerning  national 
interest. 

Because  of  the  need  to  avoid 
uncertainty  that  could  jeopardize 
complex  maritime  financial  transactions 
presently  in  progress  or  contemplation, 
MARAD  finds  that  good  cause  exists  for 
making  this  rule  effective  on  publication. 

Analysis  of  Regulatory  Impact 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthermore,  it  will  not 
adversely  affect  competition, 
emp4oyment  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

While  this  rulemaking  does  not 
involve  any  change  in  important 
Departmental  policies,  it  is  considered 
significant  because  it  implements 


statutory  changes  that  will  substantially 
effect  the  regulation  of  transactions 
involving  U.S.-documented  vessels,  and 
may  be  expected  to  generate  significant 
public  interest  However,  because  the 
economic  impact  should  be  minimal, 
further  regulatory  evaluation  is  not 
necessary.  Moreover,  the  Maritime 
Administrator  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rulemaking  does  not  significantly 
affect  the  environment.  An 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969.  It  has 
also  been  reviewed  under  Executive 
Order  12612,  Federalism,  and  it  has  been 
determined  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment 

Finally,  this  rulemaking  contains 
reporting  requirements  that  either  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  (Approval 
No.  2133-0006),  or  are  being  submitted 
for  its  approval,  pursuant  to  provision  of 
the  Paperworii  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Use  of  present 
Maritime  Administration  forms  will  be 
continued  pending  approval  of  proposed 
revisions. 

list  of  SubJecU  in  4S  CFR  Part  221 

Maritime  administration.  Maritime 
carriers. 

Accordingly.  46  CFR  Part  221  is 
revised  to  read  as  follows: 

PART  221-REGULATEO 
TRANSACTIONS  INVOLVING 
DOCUMENTED  VESSELS  AND  OTHER 
MARITIME  INTERESTS 

Subpart  A— Introduction 

221.1  Purpose. 

221.3  Definitions. 

221.5  Citizenship  declarations. 

221.7  Applications  and  fees. 

Subpart  B— Tranafars  to  Noncttlzaos  or  to 
Ragtotry  or  Authority  of  a  Foralan  Country 
Undar  46  App.  U.8.C.  808 

221.11  Required  approvals. 

221.13  Transfer  of  control 

221.15  Unrestricted  transfers.     . 

221.17  General  approval. 

221.19  Prohibited  transactions. 

221.21  Requests  for  waiver  of  required 
documentation  or  approval  of  use. 

Subpart  C—Prafarrad  Mortgagaa  on 
Documantad  Vaaaals:  Mortgagaas  and 
Truataas 

221.41    Purpose. 

221.43    General  approval  of  mortgages. 

221.45    Permitted  mortgages  and  trusts. 
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221.47    Approval  of  corporate  citizen  trustee. 
221.49    Approval  of  noncorporate  citizen 

trustee. 
221.51    Approval  of  noncitizen  trustee. 
221.53    Application  for  approval  as 

mortgagee  or  trustee. 
221.55    Renewal  of  general  approval  as 

mortgagee  or  trustee. 

Subpart  D-Tranaaetiona  InvoMng 
MarWrna  Intaraata  m  Tkna  of  War  or 
National  Emargancy  Under  4«  App.  U.S.C. 
835  (Resarvadl 

Subpart  E— Panamas  IRasarvad] 

Subpart  F-Ottwr  Tranafars  involving 
uoGwnamaa  ¥S 


221.90    Uniform  Bareboat  Charter  of  a 
Govemment-owned  dry-cargo  vessel 
nnder  section  70S  of  the  Merchant 
Marine  Act,  193a  as  amended,  "Fonn  No. 
705." 

Appendix—to  Part  221 

Authority:  Sees.  2. 9, 37. 41  and  43.  Shipping 
Act  1916,  as  amended,  and  Sees.  204(b]  and 
705,  Merchant  Marine  Act  1936,  as  amended 
(46  App.  U.S.C  705.  802,  803.  808,  835, 83a 
841a,  11140(b),  1195):  49  CFR  1.86. 

Subpart  A— Introduction 

S  221.1    Purpose. 

This  part  implements  statutory 
responsibilities  of  the  Secretary  of 
Transportation  (the  "Secretary")  with 
respect  to: 

(a)  Approval  of  mortgagees  and 
trustees  of  preferred  mortgages  on 
vessels  docimiented  under  the  laws  of 
the  United  States  purauant  to  46  U.S.C 
ch.  313,  subch.  n,  contained  in  section 
102  of  Pub.  L 100-710,  amendii^  and 
codifying  provisions  of  the  former  Ship 
Mortgage  Act.  1920; 

(b)  The  regulation  of  transactions 
involving  transfers  of  vessels 
documented  under  the  laws  of  the 
United  States  to  noncitizens  or  to  the 
registry  or  authority  of  foreign  countries 
under  46  App.  U.S.C.  808,  as  amended 
by  section  104  of  Pub.  L  100-710;  and 

(c)  Transactions  involving  mtiritime 
interests  in  time  of  war  or  national 
emergency  tmder  46  App.  UJS.C  835. 

Those  responsibilities  have  been 
delegated  by  the  Secretary  to  the 
Maritime  Administrator  (49  CFR  1.66). 
Accordingly,  statutory  references  to  "the 
Secretary"  have  been  modified  herein  to 
refer  to  the  "Maritime  Administrator."  to 
reflect  that  delegation  for  regulatory 
purposes. 

{221.3    Definitions. 
For  the  piupose  of  this  part: 
(a)  "Charter"  means  any  agreement, 
contract  lease  or  commitment  whereby 
possession,  use,  or  services  of  a  vessel 
are  obtained.  The  term  includes  all 
bareboat,  time  and  voyage  charters  as 


well  as  contracts  of  affreightment,  space 
charters,  drilling  contracts  and  leases. 

(b)  "Citizen  of  the  United  States" 
means  any  person  who  qualifies  as  a 
citizen  of  the  United  States  under  46 
App.  U.S.C.  802  (hereinafter  defined), 
including  receivers  and  trustees  and 
successors  or  assignees  of  such  persons 
pursuant  to  46  App.  U.S.C.  803. 

(c)  "Documented  vessel"  means  a 
vessel  docimiented  imder  chapter  121. 
title  46,  United  States  Code,  including  a 
vessel  for  which  a  registry  has  been 
issued  pursuant  to  section  12105  of  that 
title.  A  vessel  shall  be  deemed  to  be 
dociunented  until  such  time  as  surrender 
of  the  Certificate  of  Doctmientation  or 
Certificate  of  Registry  has  been 
officially  accepteid  by  the  United  States 
Coast  Guard. 

(d)  "Federally  insured  depository 
institution"  means  a  corporation  or 
association  organized  and  doing 
business  under  the  laws  of  the  United 
States  or  of  a  State,  authorized  by  such 
law  to  accept  deposits  from  the  public 
and  whose  deposit  accoimts  are  insiued 
by  any  of  the  following  agencies: 

(1)  Federal  Deposit  Insurance 
Corporation  (FDIC); 

(2)  Federal  Savings  and  Loan 
Insurance  Corporation  (FSLIC):  and 

(3)  National  Credit  Union 
Administration  (NCUA). 

(e)  "H^ng  vessel"  means  a  vessel 
that  commercially  engages  in  the 
catching,  taking,  or  harvesting  of  fish  or 
an  activity  that  can  reasonably  be 
expected  to  result  in  the  catching, 
taking,  or  harvesting  of  fish. 

(f)  "Fish  processing  vessel"  means  a 
vessel  that  commercially  prepares  fish 
or  fish  products  other  than  by  gutting, 
decapitating,  gilling.  skinning,  shucking, 
icing,  freezing,  or  brine  chilling. 

(g)  "Fish  tender  vessel"  means  a 
vessel  that  commercially  suppUes, 
stores,  refrigerates,  or  transports  fish, 
fish  products,  or  materials  directly 
related  to  fishing  or  the  preparation  of 
fish  to  or  from  a  fishing  vessel,  fish 
processing  vessel,  or  fish  tender  vessel 
or  a  shoreside  fish  processing  facility. 

(h)  "Mortgagee"  means 

(1)  A  State: 

(2)  The  United  States  Govenunent; 

(3)  A  federally  insured  depository 
institution  that  has  not  been 
disapproved  by  the  Maritime 
Administrator; 

(4)  An  individual  who  is  a  citizen  of 
the  United  States; 

(5)  Any  other  person  who  qualifies  as 
a  citizen  of  the  United  States;  or 

(6)  Any  other  person  approved  by  the 
Maritime  Administrator  to  whom  a 
dociunented  vessel  is  mortgaged. 

(i)  "Noncitizen"  means  a  person  who 
is  not  a  citizen  of  the  United  States 


within  the  meaning  of  paragraph  (b)  of 
this  section. 

(j)  "Person"  includes,  in  addition  to 
individuals,  corporations,  partnerships, 
joint  ventures  and  associations,  existing 
under  or  authorized  by  the  laws  of  the 
United  States  or  of  a  State  or.  unless  the 
context  indicates  otherwise,  of  any 
foreign  country. 

(k)  "Person  who  qualifies  as  a  citizen 
of  the  United  States  under  46  App. 
U.S.C  602"  means  a  person  that,  in  both 
form  and  substance,  satisfies  the 
following  requirements — 

(1)  An  individual  who  is  a  citizen  by 
birth,  naturalization  or  as  otherwise 
authorized  by  law; 

(2)  A  corporation  organized  under  the 
laws  of  the  United  States  or  of  a  State, 
the  controlling  interest  of  which  is 
owned  by  citizens  of  the  United  States 
and  whose  president  or  chief  executive 
officer  and  chairman  of  the  board  of 
directors  are  each  a  citizen  of  the  United 
States,  the  majority  of  a  quorum  of  the 
board  of  directors  is  composed  of 
citizens  of  the  United  States  and  the 
controlling  interest  of  which  is  owned 
by  citizens  of  the  United  States,  but  the 
interest  owned  by  citizens  of  the  United 
States  shall  be  not  less  than  75  percent 
in  the  event  of  direct  or  indirect 
ownership  of  a  vessel  engaging  in  the 
coastwise  trade; 

(3)  A  partnership  organized  under  the 
laws  of  the  United  States  or  of  a  State,  if 
all  the  general  partners  are  citizens  of 
the  United  States,  a  majority  of  the 
partnership  interests  are  owned  by 
citizens  of  the  United  States  and  if 
entitlement  to  a  majority  of  the  proceeds 
or  benefits  of  the  partnership  accrue  to 
citizens  of  the  United  States,  but  not  less 
than  75  percent  of  the  partnership 
interests  must  be  owned  by  citizens  of 
the  United  States  in  the  event  of  direct 
or  indirect  ownership  of  a  vessel 
engaging  in  the  coastwise  trade; 

(4)  An  association  organized  under 
the  laws  of  the  United  States  or  of  a 
State,  whose  president  or  other  chief 
executive  officer  and  chairman  of  the 
board  of  directors  (or  equivalent 
committee  or  body)  are  citizens  of  the 
United  States,  the  majority  of  a  quorum 
of  the  board  of  directors,  or  equivalent, 
are  citizens  of  the  United  States,  and  a 
majority  of  the  members  entitled  to  vote 
are  citizens  of  the  United  States,  but  not 
less  than  75  percent  of  the  members 
entitled  to  vote  shall  be  citizens  if  in  the 
event  of  direct  or  indirect  ownership  of 
a  vessel  engaging  in  the  coastwise  trade; 
or 

(5)  A  joint  venture  organized  under 
the  laws  of  the  United  States  or  of  a 
State,  if  each  coventurer  is  a  citizen  of 
the  United  States,  but  not  less  than  a  75 
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percent  interest  in  each  coventurer  most 
be  owned  by  citizens  of  the  United 
States  in  the  event  of  direct  or  indirect 
ownership  of  a  vessel  engaging  in  the 
coastwise  trade. 

(1)  "Pleasure  vessel"  means  a  vessel 
that  has  been  issued  a  recreational 
vessel  Ucense  pursuant  to  46  U.S.C 
12100  and — 

(1)  Is  operated  by  the  owner  only  for 
pleasure;  or 

(2)  Is  bareboat  chartered  by  or  on 
behalf  of  the  owner  to  another  person 
and  operated  only  for  that  person's 
pleasure,  subject  to  compliance 
throughout  the  period  of  the  charter  with 
the  requirement  of  46  U.8.C  12110(d) 
that  s  documented  vessel  may  be  placed 
under  the  command  only  of  a  citizen  of 
the  United  States. 

(m)  "State"  means  a  State  of  the 
United  States,  Guam,  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
District  of  Columbia,  the  Northern 
Mariana  *slands,  and  any  other  territory 
or  possession  of  the  United  States. 

(n)  'Trustee"  means: 

(1)  A  State; 

(2)  The  United  States  Government; 

(3)  A  dtizen  of  the  United  States 
approved  by  the  Maritime 
Administrator  or 

(4)  Any  other  person  approved  by  die 
Maritime  Administrator. 

(o)  "United  States,"  when  used  in  the 
geographic  sense,  means  the  States  of 
the  United  States.  Guam.  Puerto  Rico, 
the  Virgin  Islands,  American  Samoa,  the 
District  of  Columbia,  the  Northern 
Mariana  Islands,  and  any  other  territory 
or  possession  of  the  United  States:  when 
used  in  other  than  the  geographic  sense, 
it  means  the  United  States  GovemmenL 

(p)  The  term  "United  States 
Government"  means  the  Federal 
government  acting  by  and  through  any 
of  its  departments  or  agencies. 


{221 J 

(a)  When  an  instrument  transferring 
an  interest  in  a  documented  vessel  is 
presented  to  the  United  States 
Government  for  filing  or  recording,  the 
person  filing  shall  submit  therewith  a 
written  declaration  on  Maritime 
Administration  Form  No.  MA-800 
(available  from  the  Coast  Guard 
Documentation  Officer  at  the  home  port 
of  the  vessel  or  from  the  Vessel  Transfer 
and  Disposal  Officer  (MAR-745.1). 
Maritime  Administration.  United  Stales 
Department  of  Transportation. 
Washington,  DC  20500),  that  the 
transferee  is  a  dtizen  of  the  United 
States,  is  an  authorised  mortgagee  or 
trustee  under  46  U.S.C  31322  or  31328  or 
is  exempt  from  the  approval  requirement 
of  section  9  of  the  Shipping  Act.  1916.  as 
amended^4e  App.  U.S.C  806)  in 


accordance  with  i  221.15(b)(1)  or 
I  221.17(a)  of  this  part 

(b)  A  dedaration  filed  by  any  person 
other  than  an  individual  shall  be  signed 
by  its  president  secretary,  treasurer,  or 
other  offidal  authorized  by  the  entity  to 
execute  the  dedaration. 

S221.7    Appleatlone  and  fees. 

(a)  Applications.  Whenever  approval 
of  the  Maritime  Administrator  is 
required  under  i  221.11  of  this  part  or 
purstiant  to  a  Maritime  Administration 
contract  or  Transfer  Order,  an 
application  on  Maritime  Administration 
Form  MA-29  or  MA-29B  giving  full 
particulars  of  the  proposed  transaction 
shall  be  filed  with  the  Vessel  Transfer 
and  Disposal  Officer  (MAR-745.1), 
Maritime  Administration.  United  States 
Department  of  Transportation. 
Washington,  DC  20500. 

(b)  Fees.  Applications  for  approval  of 
any  of  the  following  transactions  shall 
be  accompanied  by  the  specified  fee. 

(1)  Transactions  requiring  approval 
under  1 221.11: 

(i)  Sale  and  delivery  to  a  nondtizen. 
or  transfer  to  foreign  registry  of.  or 
foreign  governmental  authority  over,  a 
documented  vessel,  per  vessel — 

(A)  Of  3,000  gross  tons  and. 325 

(B)  Of  less  tlum  3,000  gross  tons ~- 170 

(li)  Mortgage,  or  transfer  of  any 

interest  in.  or  control  of,  a 

documented  vessel  to  a  nondtizen. 

per  vessel ™......— — » .~„.-..-  250 

(iii)  Charter  of  a  documented  vessel  to 

a  noncitiien.  per  vessel ..^^^..-..250 

(iv)  Sale  or  transfer  of  stock  in  a 
corporation  that  is  a  dtizen  of  the 
United  States  and  owns  any 
documented  vessel,  if  by  such  sale 
or  transfer  the  controlling  interest 
or  s  maiority  of  the  voting  power  of 
the  corporation  is  vested  in.  or  for 
the  benefit  of.  any  nondtizen....... 325 

(v)  An  application  for  approval  to  act 
as  mortgagee  or  trustee  for  an 
indebtedness  secured  by  a 
praferred  mortgage  on  a 
documented  vessel,  and  all 
required  annual  renewal 
applications , 215 

(2)  Transactions  requiring  approval 
pursuant  to  a  Maritime  Administration 
contract 

(i)  Transfer  of  ownership  or  registry, 

or,  both,  of  a  contract  vessel  per 

vessel 280 

|ii)  Sale  or  transfer  to  a  nondtizen  of 

stock  in  the  foreign  corporate 

owner  of  tlie  contract  vessel «.235 

(iii)  Charter  of  a  contrad  vessel  to  a 

nondtizen.  per  vessel _......„»—«  240 

(iv|  Transfer  of  title  to  a  vessel  subject 

to  s  mortgage  in  favor  of  the 

United  States  and  to  have  the 

mortgage  assumed  by  a  new 

oiortgagor,  per  vesseL — ._..........._ 400 


(c)  Modification  of  applications  or 
prior  approvals.  An  application  for 
modification  of  any  approval  sought  or 
of  an  outstanding  Maritime 
Administration  contract  or  Transfer 
Order,  shall  be  accompanied  by  the  fee 
established  for  the  original  application. 

(d)  Reduction  or  Waiver  of  fees.  The 
Maritime  Administrator,  in  appropriate 
drcumstances^  and  upon  a  written 
finding,  may  reduce  any  fee  imposed  by 
paragraph  (b)  or  (c)  of  tiiis  section  to 
conform  the  fee  charged  more  dosely 
with  administrative  costs,  or  may  waive 
the  fee  entirely  in  extenuating 
circumstances  where  the  best  interest  of 
the  United  States  Government  would  be 
served. 

Subpart  B— Transfars  to  NoncWzens 
or  to  RagMry  or  Authority  of  a 
Foraign  Country  Undor  46  App.  U^C. 


{221.11    Requirad  approvala. 

(a)  Except  as  provided  in 

Sfi  221.15(b)(1)  and  221.17(a)  of  this  part, 
a  person  may  not  without  the  written 
approval  of  the  Maritime  Administrator 

(1)  Sell,  mortgage,  lease,  charter, 
deliver,  or  in  any  manner  transfer,  or 
agree  to  sell,  mortgage,  lease,  charter, 
deliver,  or  in  any  manner  transfer  to  a 
nondtizen.  any  interest  in  or  control  of  a 
documented  vessel  owned  by  a  dtizen 
of  the  United  States;  or 

(2)  Place  a  dociunented  vessel  under 
foreign  registry  or  operate  that  vessel 
under  the  authority  of  a  foreign  country. 

(b)  For  purposes  of  this  part  operation 
of  a  dociunented  vessel  "under  the 
authority  of  a  foreign  country"  means 
any  agreement  undertaking  or  device  by 
which  a  documented  vessel  is 
voluntarily  subjected  to  any  restriction 
or  requirement  actual  or  contingent 
under  the  laws  or  regulations  of  a 
foreign  country  or  instrumentality 
thereof  that  is  or  may  be  in  derogation 
of  the  rights  and  obligations  of  the 
owner,  operator  or  master  of  the  vessel 
under  the  laws  of  the  United  States, 
unless  such  restriction  or  requirement  is 
of  general  applicability  or  uniformly 
imposed  by  such  country  or 
Instrumentality  in  exerdse  of  its 
sovereign  prerogatives  with  respect  to 
public  health,  safety  or  welfare,  or  in 
implementation  of  accepted  prindples  of 
international  law  regarding  cabotage  or 
safety  of  navigation. 

{221.13    TranafarofconlroL 

(a)  Criteria.  (1)  A  condusive 
presumption  that  a  transfer  of  control  of 
a  documented  vessel  has  taken,  or  will 
take,  place  will  arise  if  the  legal  or 
benefldal  o«vner  of  the  vessel  ceases  to 
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be  a  person  who  qualifies  as  a  citizen  of 
the  United  States  under  46  App.  U.S.C. 
802.  as  defined  for  purposes  of  these 
regulations. 

(2)  A  rebuttable  presumption  that  a 
transfer  of  control  of  a  documented 
vessel  has  taken,  or  will  take,  place  will 
arise  if  the  legal  or  beneficial  owner  is  a 
dtizen  of  the  United  States  and: 

(i)  Through  any  means  or  device 
whatsoever  a  noncitizen  acquires  the 
ability,  present  or  prospective,  to  control 
in  any  manner  the  business  decisions  of 
the  owner  affecting  the  vessel;  or 

(ii)  There  is  an  acquisition  of  control, 
as  defined  by  the  United  States 
Government  of  the  vessel  owner  by.  or 
imputed  to,  a  nondtizen. 

(3)  For  purposes  of  this  section, 
transfer  of  control  to,  or  acquisition  of 
control  by,  a  noncitizen  includes  any 
noncitizen  parent  or  other  person  that 
dlrectiy  or  indirectiy  controls  the 
transferee  or  the  acquiring  person. 

(b)  Voting  interest  In  determining 
whether  a  transfer  of  control  of  the 
owner  of  a  documented  vessel  has  taken 
or  will  take  place,  consideration  will 
usually  be  liinlted  to  voting  interests  or 
their  equivalent  Non-voting  interests, 
including  bona  fide  limited  partnership 
interests,  are  generally  excluded. 
However,  for  convertible  instruments, 
the  following  guidelines  will  be  followed 
in  determining  whether  a  voting  interest 
exists: 

(1)  Instruments  that  may  be  converted 
solely  at  the  option  of  the  holder  {e.g., 
debentures  or  preferred  stock 
convertible  to  common  shares)  are 
deemed  voting  instruments  from  the 
date  of  acquisition; 

(2)  Instruments  that  specify  a  date  or 
condiUon(8]  for  convertibility  are 
deemed  voting  instruments  from  the 
release  date;  and 

(3)  Instruments  that  are  convertible 
solely  at  the  option  of  or  with 
concurrence  by  the  issuer  are  deemed 
voting  instruments  from  the  date 
convertibility  is  authorized. 

{221.15    Unrestrteted  transfer*. 

(a)  None  of  the  transactions  specified 
in  S  221.11(a)(1)  of  this  part  shall  require 
approval  if  the  owner  of  a  documented 
vessel  is  not  a  person  who  qualifies  as  a 
citizen  of  the  United  States  under  46 
App.  U.S.C.  802,  and  that  owner  is  not 
otherwise  required  to  obtain  approval 
pursuant  to  a  Maritime  Administration 
contract 

(b)  None  of  the  transactions  specified 
in  (  221.11(a)(1)  of  this  part  shall  require 
approval  of  the  Maritime  Administrator 
if  the  vessel  has  been  operated 
exdusively  and  with  bona  fides,  for  one 
or  more  of  the  following  uses,  under  the 
appropriate  license  or  endorsed  registry 


and  no  other,  since  initial 
documentation  following  construction  or 
transfer  from  foreign  registry;  or  if 
converted  to  such  use  from  a  prior  use, 
has  been  exclusively  so  operated  for  a 
period  of  not  less  than  twelve  (12) 
consecutive  months  prior  to  the  date  of 
transfer 

(1)  A  fishing  vessel: 

(2)  A  fish  processing  vessel; 

(3)  A  fish  tender  vessel:  or 

(4)  A  pleasure  vessel. 

(c)  Entitiement  to  either  of  the 
exemptions  specified  in  this  section 
shall  be  established  by  filing  Maritime 
Administration  Form  MA-899  «vith  the 
Coast  Guard  at  the  time  of  surrender  of 
the  Certificate  of  Documentation  or  of 
Registry,  stating  with  particularity 
compliance  with  the  grounds  for 
exemption. 

{221.17    Qsnsral  approval 

(a)  Ail  transactions.  Except  when  the 
transferee  of  a  vessel  or  an  interest  in  or 
control  ot  a  vessel  Is  a  corporation 
holding  a  Certificate  of  Compliance 
issued  under  46  App.  U.S.C.  883-1,  the 
Maritime  Administrator  grants  prior 
approval  for  each  of  the  transactions 
described  in  {  221.11(a)(1)  of  this  pan. 
subject  to  the  conditions  specified 
below,  for  the  following  documented 
vessel  types: 

(1)  A  self-propelled  vessel  under  \snO 
gross  tons; 

(2)  A  vessel  operating  on  inland  lakes 
or  waters  from  which  there  is  no 
navigable  exit;  and 

(3)  A  non-self-propeiled  vessel  under 
1.000  tons,  excluding  LASH  and  SEABEE 
type  barges. 

(b)  Mortgages.  The  Maritime 
Administrator  grants  general  approval 
for  the  following  mortgages  of 
documented  vessels  to  noncitizens: 

(1)  A  mortgage  to  a  noncitizen 
federally  insured  depository  institution 
that  has  compUed  with  the  requirements 
of  S  221.45(a)  of  this  part;  and 

(2)  A  mortgage  to  any  noncitizen  of  a 
vessel  specified  in  S  221.17(a)  of  this 
part. 

(c)  Charters.  The  Maritime 
Administrator  approves,  subject  to  the 
conditions  specified  below,  charters  of  a 
documented  vessel  by  citizens  of  the 
United  States  to  noncitizens,  not  to 
exceed  six  months.  The  respective  dates 
for  commencement  and  termination  of  a 
charter,  as  set  forth  in  its  provisions, 
shall  be  accepted  as  prima  facie 
evidence  of  the  dates  of  the  events.  This 
approval  excludes  and  does  not  apply  to 
the  following  charters: 

(1)  Demise  or  bareboat  charters,  other 
than  the  charter  of  vessel  types 
described  in  S  9  221.15(b)  and  221.17(a) 
of  this  part  subject  (i)  to  the  conditions 


therein  and  (ii)  to  submission  of  a  copy 
of  the  charter  party  to  the  Maritime 
Administrator  not  later  than  30  days 
following  execution; 
^  (2)  Chartera  for  the  carriage  of  cargoes 
of  any  kind  to  or  from  the  USSR  (except 
as  provided  in  paragraph  (d)  of  this 
section),  Latvia,  Lithuania,  Estonia, 
Libya,  Iran,  Czechoslovakia,  Bulgaria. 
Albania,  North  Korea,  German 
Democratic  Republic  (including  East 
Berlin),  Laos,  Kampuchea.  Vietnam. 
Outer  Mongolia  or  Cuba  *;  and 

(3)  (i)  Any  charter  to  a  non-dtizen 
providing  for  a  duration  that  is  or  may 
be  for  a  period  in  excess  of  six  (6) 
months,  other  than  the  charter  of  vessel 
types  described  in  ^(  221.15(b)  and 
221.17(a)  of  this  part.  The  Maritime 
Administrator  shall  consider  the  charter 
period  to  include  any  extension  period, 
irrespective  of  the  indusion  of  a 
provision  in  the  agreement  that  either 
makes  any  charter  period  extension 
beyond  six  (6)  months  subject  to  the 
approval  of  the  Maritime  Administrator 
nr  permits  the  substitution  of  another 
vessel,  induding  other  than  a 
documented  vesseL  For  such  a  charter, 
the  vessel  owner  shall  submit  the 
charter  party  to  the  Maritime 
Administrator  for  approval  prior  to  the 
commencement  date  of  the  first  six  (6) 
months  period;  and 

(ii)  Any  new  charter  of  a  vessel  to  a 
noncitizen  that  is  executed  within  thirty 
(30)  days  after  the  date  of  any  charter 
approved  under  this  with  the  same 
nonciti'zen  charterer,  shall  be  considered 
to  be  a  renewal  or  extension  of  the 
original  charter.  If  the  cumulative  period 
of  time  of  the  charters  exceeds  six  (6) 
months,  the  new  charter  shall  be 
submitted  for  approval.  This 
requirement  shall  apply, 
notwithstanding  any  provision  in  a  new 
charter  that  permits  the  substitution  of 
another  vessel,  induding  other  than  a 
documented  vessel. 

(d)  Charters  for  trade  with  the  USSR. 
The  Maritime  Administrator  hereby 
approves  charters  to  noncitizens  of 
documented  bulk  cargo  vessels  engaged 
in  carrying  bulk  raw  and  processed 
agricultural  conunodities  from  the 
United  States  to  ports  in  the  USSR,  or  to 
other  permissible  ports  of  discharge  for 
transshipment  to  the  USSR,  pursuant  to 
an  operating-differential  subsidy 
agreement  that  is  consistent  with  the 
requirements  of  part  252  of  this  chapter. 


■  This  list  of  countriet  it  subject  to  change  from 
time  to  time.  Infomution  concerning  current 
reslrirlions  may  be  obtained  from  the  ofTicial 
idr>nlifie<i  in  {  221 .07  of  this  part. 
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1 121.19    ProMbNsd  t 

(a)  TranMction*  that  ara  otbarwiM 
unreathctad  or  approved  under  I  221.15 
and  221.17  (a)  through  (c)  of  thia  part  are 
prohibited  if  the  transferee  or  a  peraon 
with  a  controlling  interest  in  the 
transferee  is  a  citizen  or  operates  under 
the  laws  of  any  country  identified  in 

i  221.17(c)(2]  of  this  part,  unless: 

(1)  Such  transferee  is  an  individual 
wiio  has  been  lawfully  admitted  into, 
and  resides  in  the  United  States,  and 
expressly  undertakes  under  surety  bond, 
in  an  amount  and  form  and  substance 
satisfectory  to  the  Maritime 
Administrator,  not  to  cause  or  allow 
removal  of  the  vesael  from  the  territorial 
limiU  of  the  United  States,  or 

(2)  Such  transferee  is  a  citizen  of  the 
USSR,  but  only  for  the  purposes  of 

i  221.17(d)  of  this  part 

(b)  No  approval  shall  be  granted  if  the 
vessel  is  to  be  transferred  to  or  placed 
under  the  registry,  or  operated  under  the 
authority,  of  any  such  country. 


preferred  mortgages  on  doctimented 
vessels  pursuant  to  Pub.  L 100-710. 


S221.21    Requeels  for  waiver  01  required 
oocuMMntetloii  or  approve!  or  uee. 

(a)  A  documented  vessel  may  be  sold 
by  order  of  a  district  court  only  to  a 
person  eligible  to  own  a  donmiented 
vessel  or  to  a  mortgagee  of  the  vessel 
and.  unless  waived  by  the  Maritime 
Administrator,  a  person  purchasing  the 
vessel  pursuant  to  court  order  or  from 
an  intervening  nondtizen  mortgagee- 
purchaser  must  document  the  vessel 
under  chapter  121  of  Title  46.  United 
States  Code,  unless  that  requirement  is 
waived  by  the  Maritime  Administrator. 

(b)(1)  A  purchaser  wishing  to  obtain 
such  a  waiver  of  that  documentation 
requirement  must  submit  a  written 
application  to  the  official  identified  in 
S  221.7(a)  of  this  part 

(2)  The  application  must  identify  the 
present  and  former  name(8]  and  cSffldal 
Number  of  the  vessel;  present  and 
former  ownerfs)  of  the  vessel;  vessel 
type;  vessel  gross  tonnage;  and  the 
intended  country  of  registry. 

(c)  A  mortgagee  not  eligible  to 
document  a  vessel  shall  not  operate,  or 
cause  to  be  operated,  in  commerce  a 
vessel  purchased  by  order  of  a  district 
court  unless  approved  by  the  Maritime 
Administrator.  An  application  for  such 
approval  shall  be  submitted  in  the 
manner  prescribed  in  paragraph  (b)(2). 

Subpart  C—Pratorrad  MortgagM  on 

Documantad  V( 

Truataaa 


8221.41 

The  purpose  of  this  subpart  is  to 
implement  responsibilities  of  the 
Maritime  Adn^strator  with  respect  to 
approving  mortgagees  and  trustees  of 


1X21.49   General  approval  of  I 

(aMl)  The  Maritime  Administrator  will 
approve  as  a  preferred  mortgagee  of 
documented  vessels  a  federally  insured 
depository  institution  that  is  a 
nondtizen  if  it  shall  first  have  filed  with 
the  Maritime  Administrator  an 
application,  executed  by  the  chief 
executive  officer  or  other  authorized 
offidaL  establishing  that  it— 

(i)  Is  organized  and  doing  business  in 
and  under  the  laws  of  the  United  States 
or  of  a  State; 

(ii)  Has  a  combined  capital  and 
surplus  (as  stated  in  its  most  recent 
published  report  of  condition)  of  at  least 
$3,000,000; 

(iii)  Is  federally  insured  by  an  agency 
identified  in  §  221.03(c)  of  this  part  and 
is  subject  to  examination  by  an  offidal 
of  the  United  States  Government 

(2)  The  Maritime  Administrator 
hereby  disapproves  any  federally 
insured  depository  iiutitution  as  a 
preferred  mortgagee  that  is  a  nondtizen 
unless  and  until  it  shall  have  complied 
fully  with  the  requirements  of  paragraph 
(a)(1). 

(b)(1)  Except  as  provided  below  in 
paragraph  (b)(2),  the  Maritime 
Administrator  grants  approval  for 
persons  who  do  not  meet  the 
requirements  of  46  U.S.C. 
31322(a)(l)(D)(i)-{v)  to  be  mortgagees  of 
preferred  mortgages  on  the  types  of 
docimiented  vessels  identified  in 
8 1 221.15(b)  and  221.17(a)  of  this  part 

(2)  To  qualify  for  this  approval  at  the 
time  the  mortgage  is  executed,  and  at  all 
times  thereafter,  the  mortgage  on  such 
vessels  shall  contain  no  provisions 
allowing  persons,  induding  the 
mortgagee,  who  are  not  dtizens  of  the 
United  States:  (i)  To  operate  the  vessel 
without  the  consent  of  the  Maritime 
Administrator  (ii)  exerdse  control  over 
the  vessel  owmer,  (iii)  excercise  control 
over  any  charterer  of  the  vessel:  or  (iv) 
exerdse  control  over  the  management  of 
the  vessel.  The  term  "control"  as  used 
herein  means  the  ability,  present  or 
prospective,  through  any  means  or 
device  whatsoever,  to  influence  in  any 
manner  business  decisions  affecting  the 
vessel. 

(c)  The  approvals  granted  in  this 
section  shall  not  apply  if  the  mortgagee 
is  a  person  who  is  a  dtizen,  or  whose 
parent  is  organized  and  existing  under 
the  laws,  or  who  is  subjed,  directly  or 
indirectly  to  control,  of  any  country 
identified  in  S  221.17(c)(2)  of  this  part 

{221.45    Paiiiilllecl  nortpeQee  and  trusts. 

(a)  An  instrument  or  evidence  of 
indebtedness  secured  by  a  mortgage  on 


a  documented  vessel  may  be  issued  to 
the  United  States  Government  or  to  a 
State  acting  in  the  capacity  of  mortgagee 
or  of  trustee  for  the  benefit  of  a  person 
not  qualifying  as  a  dtizen  of  the  United 
States.  No  application  to,  approval  by  or 
notice  to  the  Maritime  Administrator  is 
required  on  the  part  of  the  United  States 
Government  or  such  State,  or  on  the  part 
of  the  mortgagor. 

(b)  As  to  all  other  persons,  an 
instrument  or  evidence  of  indebtedness 
secured  by  a  mortgage  on  a  documented 
vessel  may  be  issued,  assigned, 
transferred  to,  or  held  in  trust  by  a 
trustee  for  the  benefit  of  a  person  not 
qualifying  as  a  dtizen  of  the  United 
States  under  46  App.  U.S.C.  802  only  if 
the  mortgagee  or  trustee  has  been 
approved  by  the  Maritime  Administrator 
under  this  part  in  which  event  no 
further  application  ta  approval  by  or 
notice  to  the  Maritime  Administrator  is 
required  for  a  particular  transaction. 

(c)  If  an  approved  mortgagee  or 
trustee  at  any  time  shall  no  longer 
qualify  to  serve  in  such  capadty  luider 
this  part 

(1)  The  mortgagee  or  trustee  shall 
notify  immediately  the  offidal  identified 
in  i  221.7  of  this  part 

(2)  The  Maritime  Administrator  shall 
issue  a  disapproval  notice  and  order  and 
promptly  serve  the  vessel  owner  with  a 
copy;  and) 

(3)  The  vessel  owner  shall  promptly 
nominate  a  successor  mortgagee  or 
trustee  to  assume  the  mortgage  or  trust 
which  assumption  shall  be  effected 
within  thirty  days  receipt  of  the  notice 
given  pursuant  to  paragraph  (c)(2) 
subjed  to  approval  of  the  Maritime 
Administrator. 

1221.47    Approval  Of  oorporate  cWnn 
trustee. 

A  corporate  trustee  shall  be  approved 
under  47  U.S.C  31328(b)  if  it— 

(a)  Is  a  person  who  qualifies  as  a 
citizen  of  the  United  States; 

(b)  Is  organized  as  a  corporation,  and 
is  doing  business,  under  the  laws  of  the 
United  States  or  of  a  State; 

(c)  Is  authorized  under  those  laws  to 
exercise  corporate  trust  powers; 

(d)  Is  subjed  to  supervision  of 
examination  by  an  offidal  of  the  United 
States  Government  or  of  a  State;  and 

(e)  Has  a  combined  capital  and 
surplus  (as  stated  in  its  most  recent 
published  report  of  condition)  of  at  least 

$3,ooo,ooa 

S221.4a    Appoval  Of  noncorporate  Citizen 


A  noncorporate  trustee  may  be 
approved  under  46  U.S.C  31328(a)(4]  if 
it— 
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(a)  Is  a  person  who  qualifies  as  a 
citizen  of  the  United  States; 

(b)  Is  otherwise  organized  and  doing 
business  under  the  laws  of  the  United 
States  or  of  a  State; 

(c)  Is  authorized  under  those  laws  to 
exercise  trust  powers; 

(d)  Is  subject  to  supervision  or 
examination  by  an  official  of  the  United 
States  Government  or  of  a  State;  and 

(e)  Has  a  combined  capital  and 
surplus  or  the  equivalent  (as  stated  in  its 
most  recently  published  report  of 
condition)  of  at  least  $3,000,000. 

S221J1    Approval  of  nondtizen  trustee. 

(a)  No  federally  insured  depository 
institution  that  is  not  a  citizen  of  the 
United  States  may  serve  as  a  trustee 
unless  it  shall  first  have  filed  with  the 
Maritime  Administrator  an  application, 
executed  by  the  chief  executive  officer 
or  other  authorized  official,  establishing 
that  it— 

(1)  Is  oiganized  under  the  laws  of  the 
United  States  or  of  a  State  and  is  doing 
business  in  the  United  States; 

(2)  Is  authorized  under  those  laws  to 
exercise  trust  powers; 

(3)  Has  a  combined  capital  and 
surplus  (as  stated  in  its  most  recent 
published  report  of  condition)  of  at  least 
$3,000,000; 

(4)  Is  federally  insured  and  is  subject 
to  examination  by  an  offidal  of  the 
United  States  Government 

(b)  Pursuant  to  46  U.S.C  31328  (a)(4) 
and  (b)(5),  a  nondtizen  federally  insured 
depository  institution  that  complies  with 
the  requirements  of  paragraph  (a)  of  this 
section  may  act  as  a  trustee  without 
spedfic  transactional  approval  of  the 
Maritime  Administrator. 

(c)  There  are  no  restrictions  on  who 
may  serve  as  a  mortgagee  of  preferred 
mortgages  on  documented  vessels  that 
meet  the  criteria  of  S  S  221.15(b)  or 
221.17(a)  of  this  part.  Accordingly,  any 
nondtizen  is  hereby  approved  as  a 
trustee  of  such  mortgages. 

(d)  Except  as  provided  in  paragraph 
(c)  of  this  section,  all  other  noncitizens, 
including  a  federally  insured  depository 
institution  that  has  not  complied  with 
the  filing  requirement  of  paragraph  (a)  of 
this  section,  are  hereby  disapproved  as 
trustees,  subject  to  consideration  on  a 
case-by-case  basis  upon  application  for 
approval  on  Maritime  Administration 
Form  MA-29. 

§221.S3    Application  for  approval  as 
mortgagee  or  trustee. 

(a)  Each  applicant  for  specific 
approval  as  a  mortgagee  in  a  particular 
transaction  shall  submit  a  completed 
Maritime  Administration  Form  MA-29 
to  the  official  identified  in  S  221.7  of  this 
part.  Each  applicant  for  general 


approval  as  a  mortgagee  or  as  a  trustee 
shall  submit  a  completed  Maritime 
Administration  Form  MA-579  to  that 
official. 

(b)  Each  approval  of  an  application  to 
be  an  approved  mortgagee  or  trustee 
shall  be  in  writing  and  an  original  copy 
shall  be  provided  by  the  Maritime 
Administrator  to  the  approved 
mortgagee  or  trustee. 

(c)  Each  general  approval  of  a 
mortgagee  or  trustee  shall  be  elective 
for  a  period  of  one  (1)  year  from  the  date 
of  issuance,  subject  to  renewal  for 
additional  annual  periods  upon 
satisfaction  of  the  provisions  of  §  221.55. 

(d)  A  list  of  generally  approved 
mortgagees  and  trustees  will  be 
published  from  time  to  time  in  the 
Federal  Register. 

§  221.55    Rsnewel  of  general  approval  of 
mortgagee  or  trustee. 

(a)  Upon  filing  of  a  complete  and 
acceptable  Maritime  Administration 
Form  MA-580,  approval  of  a  general 
mortgagee  or  trustee  continuing  to  meet 
the  requirements  of  this  subpart  will  be 
extended  for  an  additional  period  of  one 
(1)  year. 

(b)  The  form  shall  be  submitted  to  the 
official  identified  in  S  221.7  of  this  part, 
not  later  than  the  last  business  day  of, 
and  not  earlier  than  the  thirtieth  (30th) 
calendar  day  before  expiration  of,  the 
one  (1)  year  period  then  in  effect. 

Subpart  D— Tranaactiona  Involving 
Maritima  Intereata  in  Thne  of  War  or 
National  Emeigancy  Under  46  App. 
U.S.C.  835  [Reaarved] 

Subpart  E— Panaltiea  [Reserved] 

Sut>part  F— Ottier  Transfers  Involving 
Documented  Vessels 

S  221.90    Uniform  Barel>oat  Ctiarter  of  a 
Government-owned  dry-cargo  vessel  under 
section  705  of  tlie  Merchant  Marine  Act 
1936,  as  amended,  "Form  No.  705." 

(a)  On  July  16, 1956,  the  United  States 
Department  of  Commerce,  through  the 
Maritime  Administration,  approved  and 
authorized  publication  of  a  standard 
form  of  bareboat  charter  for  use  in  the 
chartering,  under  section  705  of  the 
Merchant  Marine  Act  1936,  as  amended, 
of  Government-owned  dry-cargo 
vessels,  which  are  subject  to  Title  VII  of 
said  act.  The  chartering  of  such  vessels 
is  subject  to  competitive  bidding 
procedures  as  prescribed  under  section 
706  of  said  act 

(b)  Except  as  otherwise  authorized, 
the  form  of  such  charter  shall  be 
substantially  as  follows: 


Form  No.  705  (7-56) Contract  No. 
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Maritinie  AdministratioD — Baraboal 
Charter  Agiewuant 

This  Charter  Party  Agreement 
(hereinafter  called  the  "Agreement") 

dated  as  of .  19 .  between 

the  United  States  of  America,  acting  by 
and  through  the  Department  of 
Transportation  (Maritime 
Administration)  (hereinafter  called  the 

"Owner")  and (hereinafter 

called  the  "Charterer"),  whose  address 
is .  Witnesseth: 

Whereas: 

1.  The  Owner,  acting  pursuant  to 
authority  vested  in  it  by  the  Merchant 
Marine  Act  1936,  as  amended  (herein 
referred  to  as  the  "Act"),  and 
particulariy  Title  VII  thereof,  issued 

under  date  of .  19 .  its 

Invitation  for  Sealed  Bids  for  the 
bareboat  charter  of  certain  VesseUs)  * 
for  operation  in  a  service  determined  to 
be  essential,  as  provided  by  section  221 
of  the  Act 

2.  Bids  received  pursuant  to  such 

Invitation  were  opened  on . 

19 .  and  the  Charterer  stated  in  its 

bid  for  the  charter  of  said  Vessel(s)  that 
such  Vessel(s]  would  be  operated  in  the 
service  hereinafter  described,  which  has 
heretofore  been  determined  to  be 
essential,  as  provided  in  Section  211  of 
the  Act  and  established  to  the 
satisfaction  of  the  owner  its 
qualifications  as  a  bidder  (including  the 
sufficiency  of  its  capital,  credit,  and 
experience),  and  its  compliance  with  the 


terms  and  conditions  for  the  award  of  a 
charter  of  said  Vessel(s)  as  set  forth  in 
said  Invitation. 

3.  The  Owner  accepted  the  bid  of  the 
Charterer  for  the  bareboat  charter  of 
said  Vessel(s)  for  operation  in  the 
service  described  in  said  bid,  and 
awarded  a  charter  to  the  Charterer  for 
the  period  and  upon  the  terms  and 
conditions  herfeinafter  set  forth. 

Now  therefore,  in  consideration  of  the 
premises,  the  parties  hereto  agree  as 
follows: 


■  The  lefm  "VetaeU"  m  uwd  in  the  plural  in 
either  Part  I  or  Part  H  of  thii  Agreement  alao  refer* 
to  any  tingle  Ve**el.  whenever  appropriate,  and 
similarly  the  term  "Vessel"  at  used  in  the  tingular 
rcfert  In  all  Vesaela  within  the  Agreement  whenever 
.tppropnale. 


Qause  A.  Uniform  terms.  This 
Agreement  consists  of  two  parts,  this 
Part  I  and  Part  Q.  Unless  otherwise  in 
this  Part  I  expressly  provided,  all  of  the 
provisions  of  said  Part  II  shall  be  part  of 
this  Agreement  as  though  fully  set  forth 
in  this  Part  I.  In  the  event  of  a  conflict 
between  the  provisions  of  Parts  I  and  n, 
the  provisions  of  Part  I  shall  govern  to 
the  extent  of  such  conflict. 

Clause  B.  Agreement  of  the  parties. 
The  Owner  hereby  agrees  to  let  and  the 

Charterer  agrees  to  hire,  the 

for  the  carriage  of  lawful  merchandise 
and  passengers  during  the  period  and 
upon  the  terms  and  conditions 
hereinafter  set  forth. 

Clause  C  Period  of  charter  Subject  to 
termination  as  provided  in  this  Clause 
and  in  Section  F,  Part  II,  hereof,  the 
period  of  this  Agreement  shall  be  as 
follows: 

Provided,  That  whenever  the  President 
shall  proclaim  that  the  security  of  the 
national  defense  makes  its  advisable,  or 
during  any  national  emergency  declared 
by  proclamation  of  the  President  or 
after  a  declaration  of  war  or  of  national 
emergency  made  by  the  Congress,  the 
Owner  may  terminate  this  Agreement 
without  cost  to  the  United  States,  upon 
such  notice  to  the  Charterer  as  the 
President  or  Congress  shall  determine. 

Clause  D.  Place  and  date  of  delivery. 
The  Vessel  shall  be  delivered  by  the 
Owner  to  the  Charterer  at  a  safe  berth 
in  the  port  or  place,  hereinafter 
designated,  on  or  about  the  delivery 
date  tentatively  scheduled. 


Vassal  nama 


Placaol 


Estimatad 
dalivary 


Clause  E.  Service.  The  Charterer  shall 
maintain  and  operate  the  Vessel  in 
service  or  services  on  the  following 
described  trade  route  and  not  otherwise: 

Clause  F.  Rate  of  basic  charter  hire. 


Basic  charter  hire  at  the  rate  of 

S per  calendar  month  for 

each  Vessel  or  prorata  of  any  portion 
thereof,  shall  be  paid  by  the  Charterer  to 
the  Owner  in  accordance  with  Clause  I. 
Part  II  of  this  Agreement 

Clause  G.  Amount  of  insurance.  The 
Charterer  shall  at  all  times  during  the 
period  of  the  Vessel's  use  under  this 
Agreement  carry  and  maintain  on  each 
Vessel  policies  of  insurance  in  the 
manner  and  form  prescribed  in  Clause 
25.  Part  II.  in  the  minimum  amounts  as 
follows: 


Marine  hull 

1 

=::=•••••■•••■ 

and 

machinery. 

War  risk  huU 

$ 

....•M..M»» 

and 

machinery. 

Marine  PA  I..-. 

$. 

,  per  CRT 

War  risk  P&l.. 

1 

per  CRT 

Marine  excess. 

$. 

general 

average. 

salvage,  aitd 

coUiaion 

liability. 

War  risk 

t 

excess. 

general 

average, 

salvage,  and 

collision 

liability. 

together  with  such  additional  amoimts 
of  P  &  I  and  excess  liability  insurance  as 
the  owner  may  require  from  time  to 
time. 

The  insertion  of  the  amount  of  Marine 
and  War  Risk  Hull  and  Machinery 
insurance  shall  be  for  the  purpose  of  (a) 
fixing  the  minimum  amount  for  the 
placing  of  insurance  as  prescribed  in 
Clause  25.  Part  II.  and  (b)  constituting 
the  replacement  or  total  loss  value  of  the 
Vessel  as  between  the  Charterer  and  the 
Owner,  but  for  no  other  purpose.  The 
Charterer  shall  also  at  all  times  during 
the  period  of  the  Vessel's  use  under  this 
Agreement  carry  and  maintain  such 
crew  insurance  as  is  required  by  the 
Charterer's  current  bargaining 
agreements. 

Clause  H.  Amount  of  bond.  The 
Charterer,  at  or  before  delivery  of  each 
Vessel  under  this  Agreement  shall 
furnish  the  Owner  with  a  bond  in  the 

amount  of  $ for  each 

Vessel,  in  the  manner  prescribed  in 
Clause  3,  Part  II  of  this  Agreement. 

Clause  I.  Special  provisions. 

In  witness  whereof,  this  Agreemeot 
has  been  executed  in  triplicate  by  the 

Owner  on  the day  of 

. and  by  the  Charterer 

day  of ,  19 . 


on  the. 
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United  States  of  America. 
Department  of  Transportation 

^feritime  Administration) 


(cotpofata  aaal) 


Attest 


Secretaiy 


PART  H-^ENERAL  PROVISIONS 

A.  Charter  hire  and  bond 

Clause  1.  Basic  charter  hire.  The 
Charterer  shall  pay  the  Owner  the  basic 
charter  hire  at  the  monthly  rate  provided 
for  in  Part  I  hereof  from  the  day  and 
hour  of  delivery  of  the  Vessel  until  and 
including  the  day  and  hour  of  redelivery 
to  the  Owner  pursuant  to  the  terms  of 
this  Agreement;  or  if  any  Vessel  shall  be 
lost  hire  shall  continue  until  Uie  time  of 
such  loss,  if  known,  or  if  the  time  of  loss 
be  uncertain,  then  up  to  and  including 
the  time  last  heard  from.  Payment  of 
such  basic  charter  hire  shall  be  made  to 
the  Owner  at  Washington.  D.C..  on 
delivery  of  each  Vessel  for  the 
remainder  of  the  calendar  month  in 
which  delivery  is  made,  and  thereafter 
monthly  in  advance  of  the  first  day  of 
each  month. 

Clause  2.  Additional  charter  hire,  (a) 
if,  at  the  end  of  the  calendar  year  in 
which  this  agreement  becomes  effective, 
or  any  subsequent  calendar  year  or  at 
the  termination  of  this  Agreement  the 
cumulative  net  voyage  profit  (after  die 
payment  of  the  basic  charter  hire 
hereinabove  specified  and  payment  of 
the  Charterer's  fair  and  reasonable 
overhead  expenses  applicable  to 
operation  of  the  Vessel(s))  shall  exceed 
10  per  centum  per  annum  on  the 
Charterer's  capital  necessarily 
employed  in  the  business  of  the 
Vessel(s)  (all  as  herein  after  defined), 
the  Charterer  shall  pay  over  to  the 
Owner  at  Washington.  DC.,  within  thirty 
(30)  days  after  the  end  of  such  year  or 
other  period,  as  additonal  charter  hire 
for  such  year  or  other  period,  an  amount 
equal  to  one-half  of  such  cumulative  net 
voyage  profit  in  excess  of  10  per  centum 
per  annum  on  the  Charterer's  capital 
necessarily  employed  in  the  business  of 
the  Vessel(s).  Such  cumulative  net  profit 
so  accounted  for  shaU  not  be  included  in 
any  calculation  of  cximulative  net  profit 
in  any  subsequent  year  or  period. 

For  purposes  of  calculating 
"cumulative  net  voyage  profit"  it  is 
agreed  by  the  parties  that  at  the  end  of 
each  accounting  period  any  net  voyage 
losses  and/or  any  unearned  portion  of 
the  aforesaid  allowable  return  of  10% 
per  annum  on  capital  necessarily 
employed,  may  be  carried  forward  into 
the  next  accounting  period,  but  that  in 


no  event  shall  profits  in  excess  of  10% 
per  annum  on  capital  employed,  at  the 
end  of  any  accotmting  period,  be  carried 
forward  into  the  next  accounting  period; 
such  profits  being  subject  to  distribution 
at  the  end  of  each  accounting  period  as 
herein  provided. 

(b)  llie  Charterer  agrees  to  make 
preliminary  payments  to  the  Owner  on 
account  of  such  additional  charter  hire 
at  such  time  and  in  such  manner  and 
amounts  as  may  be  required  by  the 
Owner  provided,  however,  that  such 
payment  of  additional  charter  hire  shall 
be  deemed  to  be  preliminary  and  subject 
to  adjustment  either  at  the  time  of  the 
rendition  of  preliminary  statements  or 
upon  the  completion  of  each  final  audit 
by  the  Owner,  at  which  times  such 
payments  will  be  made  to  the  Owner  as 
such  preliminary  statements  or  final 
audit  may  show  to  be  due,  or  such 
overpayments  refunded  to  the  Charterer 
as  may  be  required. 

Clause  3.  Bond.  The  Charterer,  at  or 
before  delivery  of  each  Vessel  under 
this  Agreement  shall  furnish  the  Owner 
with  a  bond  with  sufficient  surety,  in  the 
amoimt  specified  in  Part  I  hereof,  such 
bond  to  be  approved  by  the  Owner,  both 
as  to  form  and  sufficiency  of  the 
sureties,  and  to  be  conditioned  upon  the 
true  and  faithful  performance  of  all  and 
singular  the  covenants  and  agreements 
of  the  Charterer  contained  in  this 
Agreement  including,  but  not  limited  to. 
the  Charterer's  obligation  to  pay  charter 
hire  and  damages  and  to  indemnify 
against  liens.  The  Charterer  may,  in  lieu 
of  furnishing  such  bond,  pledge  United 
States  Government  securities  in  the  par 
value  of  the  required  amount  under  an 
agreement  satisfactory  in  form  and 
substance  to  the  Owner. 

B.  Condition  of  Vessel(s)  Equipment  and 
Stores 

Clause  4.  Condition  of  vessel(s)  on 
delivery.  Each  Vessel  on  delivery  shall 
be  in  Class  A-1  American  Bureau  of 
Shipping  or  equivalent,  with  all  required 
certificates,  including  but  not  limited  to 
marine  inspection  certificates  of  the 
Coast  Guard.  Treasury  Department  and 
so  far  as  due  diligence  can  make  her  so, 
tight  staunch,  strong  and  well  and 
sufficiently  tackled,  appareled, 
furnished  and  equipped,  and  in  every 
respect  seaworthy  and  in  good  running 
condition  and  repair,  with  clean  swept 
holds  and  in  all  respects  fit  for  service. 
^  Clause  5.  Surveys,  (a)  Each  Vessel 
shall  be  jointly  surveyed  before  delivery 
and  before  redelivery  under  this 
Agreement  to  determine  and  state  the 
condition  of  the  Vessel.  Such  surveys 
shall  include  drydocking  to  determine 
and  state  the  condition  of  the 
underwater  parts,  imless,  at  Owner's 
option,  the  drydocking  in  connection 


with  delivery  is  postponed,  in  which 
event  the  cost  and  time  (including 
Vessel  expenses)  of  any  damage  to 
underwater  parts  found  either  upon 
dehvery  or  during  the  period  of  the 
Vessel's  use  under  this  Agreement  shall 
be  for  Owner's  account  unless  such 
damage  is  established,  from  the  basis  of 
all  evidence,  to  have  occurred  during  the 
period  of  the  Vessel's  use  under  this 
Agreement  The  cost  and  time  of  such 
delivery  survey  shall  be  for  account  of 
the  Oivner.  and  similarly  the  cost  and 
time  of  such  redelivery  survey  shall  be 
for  the  account  of  the  Charterer.  Each 
party  shall  bear  the  cost  of  surveyors 
appointed  by  it  in  connection  with  both 
delivery  and  redelivery  surveys. 

(b)  Except  as  to  items  sighted  prior  to 
delivery  and  noted  on  the  delivery 
survey  report  as  defective,  which  shall 
be  for  the  Owner's  account  including 
cost  and  time  (inclusive  of  Vessel 
expenses)  the  delivery  of  each  Vessel  by 
the  Owner  and  the  acceptance  thereof 
by  the  Charterer  shall  constitute  full 
performance  by  the  Owner  of  all  the 
Owner's  obligations  under  this  Clause 
with  respect  to  such  Vessel,  and 
thereafter  the  Charterer  shall  not  be 
entitied  to  make  or  assert  any  claim 
against  the  Owner  on  accoimt  of  any 
agreements,  representations  or 
warranties,  expressed  or  implied  with 
respect  to  the  condition  of  such  Vessel; 
provided,  however,  that  the  Owner  shall 
nevertheless  be  responsible  for  the  cost 
and  time  (exclusive  of  Vessel  expenses) 
of  repairs  or  renewals  occasioned  by 
latent  defects  in  such  Vessel  her 
machinery  or  appurtenances  or  defects 
due  to  locked-in  stresses  in  such  Vessel 
existing  at  the  time  of  delivery,  not 
recoverable  under  the  terms  and 
conditions  of  the  American  Hull  form  of 
policy  (American  Institute  Time  (Hulls) 
December,  1955)  containing  no 
deductible  average  clause. 

Clause  6.  Determination  of  class.  For 
the  purpose  of  this  Agreement  a  Vessel 
chartered  hereunder  shall  be  deemed  to 
be  in  class,  whether  or  not  any 
requirements  or  recommendations  of  the 
Classification  Society  are  outstanding  at 
the  time  of  delivery  or  redelivery,  as  the 
case  may  be,  unless  the  time  limit  for 
the  accomphshment  of  any  such   ^ 
requirements  or  recommendations, 
including  any  extension  or  period  of 
grace  allowed,  shall  haye  expired. 
Clause  7.  Inventory.  A  complete 
inventory  of  each  Vessel's  entire  outfit 
equipment  furniture,  furnishings, 
appliances,  spare  and  replacement  parts 
and  of  all  unbroached  consumable 
stores,  subsistence  stores,  slop  chest 
containers,  and  bunker  fuel  shall  be 
jointly  taken  and  mutually  agreed  upon 
as  to  items  and  quantities,  at  the  tune  of 
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delivery,  by  rapretentatives  of  the 
Charterer  and  the  Owner.  The  parties 
may  agree,  however,  to  accept  any 
suitable  prior  inventory  which  may  have 
been  taken  before  the  delivery  of  the 
Vessel  under  this  Agreement  Such 
delivery  inventory  of  consumable  and 
subsistence  stores,  slop  chest, 
containers,  and  bunker  fuel  shall  be 
priced  by  the  Charterer  at  the  current 
market  price  prevailing  at  the  port  and 
time  of  delivery.  At  redelivery  a 
complete  inventory  of  each  Vessel's 
entire  outfit  equipment  furniture, 
furnishings,  appliances  and  spare  and 
replacement  parts  shall,  also,  be  jointly 
taken  and  mutually  agreed  upon  as  to 
items  and  quantities  by  representatives 
of  the  Charterer  and  the  dwner.  In 
addition,  a  complete  inventory  of  all 
broached  and  unbroached  consumable 
stores,  subsistence  stores,  slop  chest, 
containers,  and  bunker  fuel  shall  be 
taken  by  the  Charterer  immediately 
prior  to  the  redelivery.  Such  inventory 
shall  be  priced  by  the  Charterer  at  the 
current  market  price  prevailing  at  the 
port  and  time  of  performance  of 
Charterer's  redelivery  obligations,  and 
the  Owner  shall  be  furnished  with  three 
certified  copies  of  such  inventory, 
together  with  an  affidavit  certifying  as 
to  its  correctness. 

Clause  &  Consumable  stores  and  fuel. 
The  Charterer  shall  accept  and  pay  for 
any  unbroached  consumable  stores, 
subsistence  stores,  slop  chest 
returnable  containers,  and  bunker  fuel 
furnished  by  the  Owner  or  on  board  at 
the  time  of  delivery  at  the  market  prices 
current  at  the  time  and  place  of  repairs 
and  outfitting.  The  Owner  shall  have  no  , 
obligation  upon  redelivery  to  accept  or 
pay  for  consumable  stores  (either 
broached  or  unbroached),  subsistence 
stores,  slop  chest  or  returnable 
containers,  and  shall  accept  and  pay  for 
bunker  fuel  only  in  such  minimum 
amounts  as  the  Owner  may  determine. 
(Bunkers  accepted  by  the  Owner  shall 
be  paid  for  at  the  current  maricet  price 
prevailing  at  the  port  and  time  of 
redelivery,  or,  in  event  of  redelivery  at  a 
Reserve  Fleet  site,  at  the  current  market 
price  at  the  port  and  time  of  redelivery 
repairs.)  Prior  to  redelivery,  such  items 
shall  be  removed  from  the  Vessels  by 
the  Charterer  in  accordance  with  the 
provisions  of  NSA  Order  No.  64,  as 
revised  from  time  to  time,  and  the  fair 
and  reasonable  cost  of  such  removal 
shall  be  charged  in  the  Vessel's  voyage 
accounts  for  the  last  voyage  prior  to 
redelivery.  With  respect  to  the  aforesaid 
items,  there  shall  be  taken  into  account 
in  the  determination  of  additional 
charter  hire,  in  accordance  with  Clause 
2.  Part  II.  of  this  Agreement  (a)  the 


current  market  value  thereof  at  the  port 
and  time  of  redelivery,  in  the  event 
redelivery  is  effected  at  a  redeUvery 
port  or.  in  the  event  redelivery  is 
effected  at  a  Reserve  Fleet  site,  the 
current  market  value  at  the  port  and 
time  of  redelivery  repairs,  or  (b)  the  net 
proceeds  from  the  disposition  thereof,  in 
the  event  the  Charterer  elects  to  dispose 
of  the  removed  goods  and  notifies  the 
Owner  of  such  intention  prior  to 
redelivery.  The  manner  of,  time  of  and 
determination  of  net  proceeds  from  such 
disposition  of  the  items  shall  be  subject 
to  approval  of  the  Owner. 

Clause  9.  Use  of  equipment.  The 
Charterer  shall  have  the  use  of  all  outfit 
equipment  furniture,  furnishings, 
appliances,  spare  and  replacement  parts 
on  board  the  Vessel  at  the  time  of 
delivery  under  this  Agreement  without 
extra  cost  and  the  same  shall  be 
returned  to  the  Owner  upon  redelivery 
in  good  order  and  condition.  Any  such 
items  damaged  or  so  worn  in  service  as 
to  be  unfit  for  use  or  lost  or  destroyed 
shall  be  replaced  or  made  good  by  the 
Charterer  in  kind  at  or  before  redelivery, 
or  at  Owner's  option,  the  Charterer  shall 
pay  for  said  items  at  the  current  market 
prices  at  the  port  and  time  of 
performance  of  Charterer's  redelivery 
obligations,  based  upon  the  condition  of 
the  items  at  the  time  of  delivery.  The 
Owner  shall  have  a  right,  but  not  an 
obligation,  to  accept  any  overages  on 
the  Vessel  at  redelivery.  Any  overages 
accepted  by  the  Owner  shall  be  paid  for 
at  the  current  market  prices  at  the  port 
and  time  of  performance  of  Charterer's 
redelivery  obligations,  based  upon  the 
condition  of  the  items  at  the  time  of 
redelivery.  Overage  and  shortage 
statements  shall  be  prepared  and  priced 
by  the  Charterer,  subject  to  review  and 
adjustment  by  the  Owner. 

Clause  10.  Maintenance.  The 
Charterer,  except  as  otherwise  provided 
in  Clause  4,  shall,  at  its  own  expense, 
maintain  each  Vessel,  her  machinery, 
boilers,  appurtenances,  and  spare  parts 
during  the  period  of  the  Vessel's  use 
under  this  Agreement  in  good  state  of 
repair  and  in  efficient  operating 
condition  and  in  accordance  with  good 
commercial  maintenance  practices  and 
shall  keep  each  Vessel  in  such  condition 
as  will  entitle  the  Owner  at  all  times  to 
all  required  Certificates,  including, 
without  Hmitation,  the  highest 
classification  and  rating  for  vessels  of 
the  same  age  and  type  in  the  American 
Bureau  of  Shipping  and  with  unexpired 
marine  inspection  certificates  of  the 
Coast  Guard,  Treasury  Department. 
Clause  11.  Structural  changes.  The 
Charterer  shall  make  no  structural 
changes  in  the  Vessel(s)  and  shall  make 


no  changes  in  the  machinery,  boilers, 
appurtenances  or  spare  parts  thereof, 
without  in  each  instance  first  securing 
the  written  approval  of  the  Owner. 

Clause  12.  Drydocking.  The  Charterer 
shall  drydock  each  Vessel  and  clean 
and  paint  the  underwater  parts,  when 
necessary,  but  not  less  than  once  in 
about  every  nine  (9)  months  from  date  of 
delivery.  The  Charterer  shall  give  the 
Owner  reasonable  notice  of  the  time 
and  place  of  drydocking  and  if 
practicable  fifteen  (15)  days  in  advance 
thereof  and  afford  the  Owner  an 
opportunity  to  inspect  the  Vessel(s) 
while  drydocked.  The  Charterer  shall 
also  promptly  notify  the  Owner 
sufficiently  in  advance  to  enable  its 
respresentative  to  be  present  at  repairs 
or  surveys  of  the  Vessel(s),  and  shall 
furnish  die  Owner  with  copies  of  reports 
made  pursuant  to  such  surveys. 

Clause  13.  Inspections.  The  Owner 
shall  have  the  right  at  any  time,  without 
notice,  to  inspect  or  survey  the  Vessels 
at  its  own  expense,  to  ascertain  their 
condition  and  to  satisfy  itself  that  the 
Vessels  are  being  properly  repaired  and 
maintained  in  accordance  with  good 
conunercial  maintenance  practices,  but 
such  inspections  shall  be  held  at  such 
time  and  in  such  maimer  as  to  not 
interfere  with  Vessels'  schedule.  The 
Charterer  shall  make  all  such  repairs,  at 
its  own  expense,  as  such  inspection  or 
survey  may  show  to  be  required  in 
compliance  with  the  Charterer's 
obligations  under  this  Agreement  The 
Charterer  shall  also  permit  the  Owner  to 
inspect  the  Vessels'  logs  whenever 
requested,  and  shall  furnish  the  Owner 
upon  request  with  full  information 
regarding  any  casualties  or  other 
accidents  or  damage  to  the  Vessels. 

Clause  14.  Redelivery  ofvessel(s).  (a) 
Port  or  place  of  redelivery.  The  port  of 
redelivery  shall  be  the  port  of  delivery 
or  such  other  port  as  may  be  mutually 
agreed.  Provided,  that  the  Owner  shall 
have  the  option  of  requiring  the 
Charterer  to  place  the  Vessel(8)  in  layup 
at  a  Reserve  Fleet  site  designated  by  the 
Owner,  on  the  same  coast  as  the  port  of 
redelivery,  in  the  manner  and  on  the 
basis  provided  for  in  subparagraph  (d) 
of  this  Clause.  In  the  event  the  Owner 
exercises  this  option,  the  Owner  shall 
have  the  right  to  designate  the  port  at 
which  Charterer's  redelivery  obligations 
under  this  Clause  will  be  performed. 

(b)  Redelivery  conditions.  Each 
Vessel,  unless  lost  shall  be  redelivered 
to  the  Owner,  pursuant  to  the  terms  of 
this  Agreement  in  the  same  good  order 
and  condition  as  that  in  which  she  was 
delivered,  unless  the  lack  of  good  order 
and  condition  is  due  solely  to  ordinary 
wear  and  tear,  and  with  valid 
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classification  and  Coast  Guard 
certificates,  whether  or  not 
classification  or  Coast  Guard  repairs  are 
due  wholly  or  in  part  to  ordinary  wear 
and  tear.  At  the  redelivery  survey 
provided  for  in  Clause  6.  surveyors 
appointed  by  the  Charterer  and 
surveyors  appointed  by  the  Owner,  shall 
be  present,  who  shall  determine  and 
state  the  repairs  or  work  necessary  to 
place  each  Vessel  on  the  date  of 
redelivery  in  the  condition  and  class 
required  under  this  Clause,  which 
findingssfaall  include  all  repairs  and 
woric  required  to  be  performed  at  the 
time  of  redelivery  by  the  CSassiflcation 
Society  and  all  other  regulatory  bodies, 
and  all  repairs  and  work  which  are 
necessary  to  place  each  Vessel  on  the 
date  of  redelivery  in  the  good  order  and 
condition  required  by  this  Clause.  The 
Charterer,  before  redeUvery,  shall  make 
all  such  repairs  and  do  all  such  work  so 
found  to  be  necessary  at  its  e}q)ense  and 
time,  or  at  Owner's  option,  the  Charterer 
shall,  on  Owner's  request,  discharge 
such  obligation  by  payment  to  the 
Owner  of  an  amount  sufficient  to  place 
each  Vessel  in  such  dass,  order  and 
condition  and  to  provide  for  the 
foregoing  work  and  repairs  at  the  prices 
current  at  the  time  of  redelivery,  which 
amount  shall  also  include  compensation 
at  the  rate  of  basic  hire  payable  under 
this  Agreement  for  the  time  reasonably 
required  under  then  existing  conditions 
to  complete  such  work  or  repairs  and 
compensation  for  all  other  expenses 
(including  insiirance),  reasonably 
required  incident  to  such  woric  or 
repairs.  In  the  event  the  Owner 
exercises  this  option,  the  Charterer's 
redelivery  repair  obligations  shall  be 
limited  to  the  amoimt  of  Marine  Hull 
and  Machinery  insurance  required  by 
the  provisions  of  Part  I  hereof.  The 
Charterer  shall  not  be  required  to  make 
any  repairs  which  were  for  Owner's 
account  under  Clause  4  of  this 
Agreement  but  if  such  repairs  were 
made  after  delivery  under  this 
Agreement  and  paid  for  by  the  Owner, 
they  shall  be  considered  as  having  been 
made  at  the  time  of  delivery  for  the 
purpose  of  determining  the  Charterer's 
obligations  under  this  Clause  14. 

(c)  Disputes.  Should  any  dispute  arise 
between  the  Owner  and  the  Charterer 
with  respect  to  responsibility  for  repairs, 
renewals,  replacements,  or  condition  of 
the  Vessels),  at  the  time  of  redeUvery, 
the  Charterer  shall,  without  prejudice  to 
its  contentions,  make  and  pay  for  such 
disputed  repairs,  renewals,  or 
replacements,  or  any  part  thereof,  before 
redeUvery,  and  may  recover  the  cost 
firom  the  Owner,  together  with  Vessel 
expenses  and  charter  hire  during  the 


period  required  for  the  performance  of 
such  work  over  and  above  the  time 
required  to  perform  the  Charteici's 
redeUvery  repairs,  in  event  Owner's 
UabiUty  therefor  is  established. 

(d)  Vessel  layup.  In  the  event  that  the 
Owner  exercises  its  option  under 
subparagraph  (a)  of  this  Qause  to 
require  the  Charterer  to  place  the 
Vessel(s)  in  layup  foUowing  completion 
of  Charterer's  normal  redelivery 
obligations,  the  Charterer  shall  perform 
and  pay  for  aU  woik  required  in 
coimection  with  the  preparation  for 
layup  and  movement  of  the  Vessel(s)  to 
the  Reserve  Fleet  site  designated  by  the 
Owner,  as  prescribed  in  NSA  Order  No. 
64,  as  revised  bom  time  to  time.  In  such 
event  (i)  basic  charter  hire  shaU  cease 
as  of  completion  of  Charterer's  normal 
redeUvery  obligations,  and  (u)  aU 
reasonable  costs  incurred  by  the 
Charterer  during  the  period  of  the 
stripping  and  layup  of  the  Vessel(s)  as 
aforesaid,  includiiig  but  without 
limitation,  cost  of  insurance,  shall,  to  die 
extent  authorized  and  approved  by-the 
Owner,  be  taken  into  account  as  voyage 
expense  in  the  determination  of 
additional  charter  hire  under  Clause  2. 

C.  Operation  of  the  Vesselfs) 

Clause  15.  Charterer  to  man,  etc 
Oiuing  the  period  of  this  Agreement  the 
Charterer  shaU,  at  its  own  expense,  and 
by  its  own  procurement  man.  victual, 
navigate,  operate,  supply,  fuel  and, 
except  as  otherwise  expressly  provided 
in  Clause  4  of  this  Agreement  repair 
each  Vessel  and  pay  all  charges  and 
expenses  of  every  kind  and  nattire 
whatsoever  incident  to  the  use  and 
operation  of  the  Ves8el(s)  under  this 
Agreement  The  Owner  reserves  the 
ri^t  to  require  the  removal  of  the 
Masters)  or  the  Chief  Engineer(s)  if  it 
shaU  have  reason  to  be  dissatisfied  with 
their  conduct  or  if  it  considers  their 
employment  to  be  prejudicial  to  the 
interests  of  the  United  States.  Except  as 
otherwise  expressly  provided  in  this 
Clause  and  Clause  40  of  this  Agreement 
the  Charterer  and  not  the  Owner  shall 
have  exclusive  possession,  control  and 
command  of  the  Vessel(s)  during  the 
entire  period  of  use  under  this 
Agreement 

Clause  16.  Owner's  representatives. 
The  Charterer  agrees  that  at  its 
expense,  it  will  furnish  transportation  on 
each  Vessel,  during  the  period  of  this 
Agreement  for  not  more  than  five 
officers  and/or  employees  of  the  Federal 
Maritime  Board — Maritime 
Administration,  travelling  on  official 
business,  who  shall  be  given  full,  free 
and  complete  access  at  aU  reasonable 
times  to  aU  parts  of  such  Vessel,  and 
shaU  have  fuU  opportunity  to  observe 


and  inspect  the  working  of  such  Vessel 
in  all  of  its  parts,  but  without  any 
directing  or  controlling  power  over  such 
Vessel's  operations.  T?ie  Charterer  also 
agrees  to  cooperate  with  such 
representatives  in  the  making  of  any 
inspection  or  investigation  which  the 
Owner  may  deem  desirable  and  to 
prepare  and  furnish  fuU  and  complete 
reports,  records  or  other  data  pertaining 
to  such  Vessel's  operation,  as  requested 
by  the  Owner.  It  is  mutuaUy  understood 
and  agreed  that  the  transportation  of 
such  Owner's  representatives,  shaU  be 
on  the  basis  of  not  m<H«  than  one  round- 
trip  per  calendar  year  per  Vessel  upon 
the  written  request  of  the  Maritime 
Administrator. 

Clause  17.  Employment  of  affiliates, 
etc.  rental  of  office  space,  (a)  Unless 
granted  an  exemption  upon  such  terms 
and  conditions  and  for  such  specific 
period  of  time  as  the  Owner  shaU 
determine  pursuant  to  Section  803  of  the 
Act  the  Charterer  shall  not  employ  any 
person  or  concern  performing  or 
supplying  stevedoring,  ship-repairs, 
ship-chandler,  towboat  or  kindred 
services  to  supply  such  services  to  the 
chartered  Vessel(s)  if  the  Charterer  or 
any  subsidiary  company,  holding 
company,  affiliate  company,  or 
associate  company  of  die  Charterer,  or 
any  officer,  director,  or  employee  of  the 
Charterer,  sach  subsidiary  company, 
holding  company.  affiUate  company,  or 
associate  company  of  the  Charterer,  or 
any  member  of  the  immediate  family  of 
the  Charterer,  or  of  such  officer, 
director,  or  employee  of  the  Charterer, 
or  any  member  of  the  immediate  family 
of  any  officer,  director,  or  employee  of 
such  subsidiary  company,  holding 
company,  affiUate  company,  or 
associate  company  of  the  Charterer 
owns  any  pecuniary  interest  directly  or 
indirectly,  in  the  person  or  concern 
supplying  such  services  to  the  chartered 
Vessel,  or  receives  any  payment  or  other 
things  of  value,  directly  or  indirectly,  as 
a  result  of  such  employment  of  services. 

(b)  Without  prior  approval  of  the 
Owner  granted  upon  such  terms  and 
conditions  as  the  Owner  may  prescribe, 
the  Charterer  shaU  not  rent  office  space 
owned  by  the  Charterer  or  by  any 
subsidiary,  holding  company,  affiUate  or 
associate  company  of  the  Charterer,  or 
by  any  officer,  director,  or  employee  of 
the  Charterer,  or  any  member  of  the 
immediate  family  of  the  Charterer,  or  of 
such  officer,  director,  or  employee  of  the 
Charterer,  or  any  member  of  the 
immediate  family  of  any  officer, 
director,  or  employee  of  such  subsidiary, 
holding  company,  affiUate,  or  associate 
company  of  the  Charterer. 
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Clause  18.  Efficient  operation.  The 
Charterer  agrees  to  conduct  its  business 
and  its  operations  with  respect  to  each 
Vessel  in  an  economical  and  efficient 
manner. 

Clause  19.  Uae  of  United  States  goods. 
Whenever  practicable,  the  Charterer 
shall  use  only  articles,  materials,  and 
supplies  of  the  growth,  production,  and 
manufacture  of  the  United  States,  as 
defmed  in  Section  S05(a)  of  the  Act, 
except  when  it  is  necessary  to  purchase 
supplies  and  equipment  outside  the 
United  States  to  enable  a  Vessel  to 
continue  and  complete  a  voyage,  and 
the  Charterer  shall  perform  repairs  to 
the  Vessel(s)  within  the  continental 
limits  of  the  United  States,  except  in  an 
emergency. 

Clause  20.  Development  of  American- 
flag  merchant  marine.  The  Charterer 
shall  cooperate  with  the  Owner  and 
with  other  American-flag  companies  in 
the  development  of  the  American-flag 
merchant  marine  as  a  whole,  and. 
whenever  practicable,  the  Charterer 
(>haU  favor  American-flag  companies  in 
transshipping  of  cargo,  in  selecting 
foreign  domestic  agents  or  other 
representatives,  and  in  the  rental  of 
terminal  and  other  facilities  and  in 
related  matters. 

Clause  21.  Services  rendered 
vesselfs).  The  Charterer,  if  and  when 
requested  by  the  Owner,  shall  file  with 
the  Owner  rates  and  schedules  covering 
any  services  rendered  the  Vessel(s) 
under  this  Agreement  by  any  individual, 
fum  or  corporation. 

Clause  22.  No  transfer  or  assignment 
The  Charterer  shall  not.  without  the 
Owner's  written  or  telegraphic  consent 
sell,  transfer,  or  assign  this  Agreement 
or  any  interest  therein,  or  time  charter  or 
subcharter  the  Vessel(s),  or  make  any 
arrangement  whereby  the  maintenance, 
management  or  operation  of  the 
Vessel(s)  is  to  be  performed  by  any 
other  person? 

Clause  23.  Preference  and  conference 
agreements,  (a)  The  Charterer  shall  not 
unjustly  discriminate  in  any  manner  so 
as  to  give  preference,  directly  or 
indirectly,  in  respect  to  cargo  in  which 
the  Charterer  has  a  direct  or  indirect 
ownership  or  purchase  or  vending 
interest  If  the  Charterer  carries  any 
cargo  on  its  own  behalf  or  for  its  own 
account  or  on  behalf  or  for  the  account 
of  any  associate,  affiliate,  subsidiary, 
parent  or  holding  company,  the 
Charterer  shall  not  discriminate  in  its 
own  favor,  or  in  favor  of  any  such 
associate,  affiliate,  subsidiary,  holding 
or  parent  company,  in  regard  to  rates 
charged  or  service  rendered.  The 
Charterer  shall  also  hold  confidential 
and  shall  not  reveal  to  any  such 
associate,  affiliate,  subsidiary,  holding 


or  parent  company  any  information 
whatsoever,  except  such  information  as 
is  generally  made  available  to  the  public 
in  the  regular  course  of  the  steamship 
business  in  regard  to  cargo  of  similar 
kind  or  nature  which  the  Charterer  may 
at  any  time  carry  for  any  other  interests 
or  otherwise. 

(b)  The  Charterer  agrees  not  to 
continue  as  a  party  to  or  to  conform  to 
any  agreement  with  another  carrier  or 
carriers  by  water,  or  to  engage  in  any 
practice  in  concert  with  another  carrier 
or  carriers  by  water,  which  is  unjustly 
discriminatory  or  unfair  to  any  other 
citizen  of  the  United  States  who 
operates  a  common  carrier  by  water 
exclusively  employing  vessels  registered 
under  the  laws  of  the  United  States  on 
any  established  trade  route  from  and  to 
a  United  States  port  or  ports. 

Clause  24.  Libels.  Neither  the 
Charterer  nor  the  Master  of  the 
VesseUs)  nor  any  other  per<ion  shall 
have  the  right  power,  or  authority  to 
create,  incur,  or  permit  to  be  placed 
upon  the  Vessel(s)  any  liens  whatsoever 
other  than  for  crew's  wages  or  salvage. 
The  Charterer  agrees  to  carry  a  properly 
certified  copy  of  this  Agreement  with 
die  ship's  papers  on  board  each  Vessel 
and  agrees  to  exhibit  the  same  to  any 
person  having  business  with  such 
Vessel  and  agrees  also  to  exhibit  the 
same  to  any  representative  of  the 
Owner  on  demand. 

The  Charterer  agrees  to  notify  any 
person  furnishing  repaire,  supplies, 
towage,  or  other  necessaries  to  the 
Vessel(s)  that  neither  the  Charterer  nor 
the  Master  has  any  right  to  create,  incur, 
or  permit  to  be  imposed  upon  the 
Vessel(s)  any  liens  whatsoever,  except 
for  crew's  wages  and  salvage.  Such 
notice  as  far  as  may  be  practicable  shall 
be  in  writing.  The  Charterer  further 
agrees  to  fasten  in  each  Vessel  in  a 
conspicuous  place,  and  to  maintain 
during  the  charter  period,  a  notice 
reading  as  follows: 

This  Vessel  is  the  property  of  the 
United  States  of  America.  It  is  under 
charter  to: 

and  by  the  terms  of  the  charter  neither 
the  Charterer  nor  the  Master  has  any 
right  power,  or  authority  to  create, 
incur,  or  permit  to  be  imposed  upon  the 
Vessel  any  lien  whatsoever,  except  for 
crew's  wages  and  salvage. 
The  Owner  shall  indemnify  and  hold 
harmless  and  defend  the  Charterer 
against  any  Uens,  claims  or  liabilities  of 
whatsoever  nature  upon  the  Vessel(s)  at 
the  time  of  delivery  under  this 
Agreement.  The  Charterer  shall 
indemnify  and  hold  harmless  and 
defend  the  Owner  against  any  liens  of 


whatsoever  nature  upon  the  Vessel(s) 
and  against  any  claims  against  the 
Owner  arising  out  of  tlie  operation  of  the 
Vessel(s)  by  the  Charterer,  or  out  of  any 
act  or  neglect  of  the  Charterer,  in 
relation  to  the  VesseUs)  or  the  operation 
thereof,  except  insofar  as  such  liens  or 
claims  arise  out  of  any  matter  covered 
by  the  insurance  procured  and  in  force, 
as  provided  herein.  If  a  libel  should  be 
filed  against  the  Ves8el(s)  or  if  the 
Vessels]  is /are  otherwise  levied  against 
or  taken  in  custody  by  virtue  of  legal 
proceedings  in  any  court  because  of  any 
liens  or  claims  arising  out  of  the 
operation  of  the  Vessel(s)  by  the 
Charterer,  the  Charterer  shall  at  its  own 
expense  within  fifteen  (15)  days  thereof 
cause  the  Vessel(s)  to  be  released  and 
the  lien  to  be  discharged. 

Clause  25.  Insurance,  (a)  The 
Charterer  shall  at  all  times  during  the 
period  of  the  Vessels'  use  under  this 
Agreement  carry  on  each  Vessel 
policies  of  insurance  covering  all  marine 
and  war  risk  hull  and  marine  and  war 
risk  protection  and  indemnity  risks,  and 
all  other  hazards  and  liabilities  in  the 
amounts  set  out  in  Part  I  hereof,  in  such 
form  and  with  such  insurance 
companies,  imderwriters  or  funds  as  the 
Owner  shall  require  and  approve.  All 
insurance  required  under  the  terms  of 
this  Agreement  to  be  carried  by  the 
Charterer  shall  include  the  United  States 
of  America  as  an  assured,  without 
recourse  against  the  United  States  for 
payment  of  premiums,  or  for 
assessments  under  any  mutual  form  of 
policy.  The  underwriters  shall  have  full 
rights  of  subrogation  against  the  United 
States  of  America  to  the  extent  of  any 
loss  paid  for  which  any  assured  other 
than  the  United  States  of  America  could 
bring  suit  against  the  United  States  of 
America,  under  the  Suits  in  Admiralfy, 
Public  Vessels  or  Tucker  Acts  to  recover 
for  such  loss.  and.  notwithstanding  the 
fact  that  the  United  States  of  America 
may  be  named  as  an  assured  and  as 
payee  in  the  policy,  such  loss  shall  be 
considered  to  have  been  paid  to  and 
sustained  by  any  assured  other  than  the 
United  States  of  America,  in  the  first 
instance. 

(bj  All  losses  under  the  policies  of 
insurance  carried  on  the  Vessels,  except 
those  payable  under  crew  insurance 
policies,  shall  be  made  payable  to  the 
Owner  for  distribution  by  it  to  itself  and 
the  Charterer  as  their  interests  may 
appear,  provided,  however,  that  in  the 
absence  of  specific  instructions  to  the 
contrary,  P  and  I  insurance  claims  in 
amounts  not  exceeding  $10,000  may  be 
payable  directly  to  the  Charterer. 
Charterer  shall  at  Charterer's  expense 
keep  the  Vessels  entered  in  the  Marine 
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Index  Bureau.  Inc.  The  originals  of  all 
cover  notes  or  binders  and  policies, 
except  those  for  crew  insurance,  shall 
be  delivered  promptly  to  the  Owner  for 
its  custody  and  approval. 

(c)  In  the  event  that  any  of  the 
insurance  hereinbefore  provided  for 
shall  not  by  reason  of  any  act,  omission, 
or  negligence  of  the  Charterer,  be  kept  in 
full  force  and  effect  or  for  any  reason, 
including  but  without  limitation  the 
existence  of  any  deductible  average, 
franchise  provisions,  or  other  exclusion 
contained  therein,  but  excluding 
insolvency  of  the  underwriters,  does  not 
cover  in  full  all  losses,  damages,  claims 
or  demands,  the  Charterer  shall 
indemnify  and  hold  harmless  and 
defend  the  Owner  against  all  such 
losses,  claims  and  demands. 

(d)  No  tender  of  abandonment  as  a 
constructive  total  loss  shall  be  made 
without  the  prior  approval  of  the  Owner, 
provided,  however  that  in  the  event  the 
Owner  refuses  to  approve  such  tender 
or  fails  to  act  thereon  within  twenty  (20) 
days  after  receipt  of  Charterer's  request 
then  charter  hire  shall  cease  as  of  the 
date  of  such  refusal  or  at  the  expiration 
of  such  twenfy  (20)  day  period,  as  the 
case  may  be,  and  provided  further  that 
charter  hire  shall  cease  only  in  the  event 
that  but  for  the  refusal  of  the  Owner  to 
agree  to  tender  of  abandonment  the 
amount  which  would  have  been 
recoverable  from  the  hull  insurance 
underwriters  would  have  squalled  or 
exceeded  the  amount  set  forth  in  Part  I 
hereof. 

Clause  28.  Bills  of  lading  or  voyage 
charters.  All  bills  of  lading  or  voyage 
charters  issued  under  this  Agreement 
shall  contain  directly  or  by  reference 
substantially  the  following  clauses: 

(i)  Clause  paramounL  This  bill  of 
lading  shall  have  effect  subject  to  the 
provisions  of  the  Carriage  of  Goods  by 
Sea  Act  of  United  States,  approved 
April  16, 1936,  which  shall  be  deemed  to 
be  incorporated  herein,  and  nothing 
herein  contained  shall  be  deemed  a 
surrender  by  the  Carrier  of  any  of  its 
rights  or  immunities  or  an  increase  of 
any  of  its  responsibilities  or  habilities 
under  said  Act  If  any  term  of  this  bill  of 
lading  be  repugnant  to  said  Act  to  any 
extent  such  term  shall  be  void  to  that 
extent  but  no  further. 

(ii)  General  average  clause.  General 
average  shall  be  adjusted,  stated,  and 
settled,  according  to  York-Antwerp 
Rules.  1950,  exclusive  of  Rule  22,  at  such 
port  or  place  in  the  United  States  as  may 
be  selected  by  the  Carrier,  and  as  to 
matters  not  provided  for  by  these  Rules, 
according  to  the  laws  and  usages  at  the 
port  of  New  York.  In  such  adjustment 
disbursements  in  foreign  currencies 
shall  be  exchanged  into  United  States 


money  at  the  rate  prevailing  on  the 
dates  made  and  allowances  for  damage 
to  cai^  claimed  in  foreign  currency 
shall  be  converted  at  the  rate  prevailing 
on  the  last  day  of  discharge  at  the  port 
or  place  of  final  discharge  of  such 
damaged  cargo  from  the  ship.  Average 
agreement  or  bond  and  such  additional 
securify,  as  may  be  required  by  the 
carrier,  must  be  furnished  before 
delivery  of  the  goods.  Such  cash  deposit 
as  the  carrier  or  his  agents  may  deem 
sufficient  as  additional  security  for  the 
contribution  of  the  goods  and  for  any 
salvage  and  special  charges  thereon, 
shall,  if  required,  be  made  by  the  goods, 
shippers,  consi^ees,  or  owners  of  the 
goods  to  the  carrier  before  delivery. 
Such  deposit  shall,  at  the  option  of  the 
carrier,  be  payable  in  United  States 
money,  and  be  remitted  to  the  adjuster. 
When  so  remitted  the  deposit  shall  be 
held  in  a  special  account  at  the  place  of 
adjustment  in  the  name  of  the  adjuster 
pending  settlement  of  the  general 
average  and  refunds  or  credit  balances, 
if  any,  shall  be  paid  in  United  States 
money. 

(ili)  Amended  "Jason" clause.  In  the 
event  of  accident,  danger,  damage,  or 
disaster  before  or  after  commencement 
of  the  voyage  resulting  bom  any  cause 
whatsoever,  whether  due  to  negligence 
or  act  for  which  or  for  the  consequence 
of  which  the  carrier  is  not  responsible 
by  statute,  contract  or  otherwise,  the 
goods,  shippers,  consignees,  or  owners 
of  the  goods  shall  contribute  with  the 
carrier  in  general  average  to  the 
payment  of  any  sacrifices,  losses  or 
expenses  of  a  general  average  nature 
that  may  be  made  or  incurred,  and  shall 
pay  salvage  and  special  charges 
incurred  in  respect  of  the  goods.  If  a 
salving  ship  is  owned  or  operated  by  the 
carrier,  salvage  shall  be  paid  for  as  fully 
as  if  the  salving  ship  or  ships  belong  to 
strangers. 

(iv)  Liberties  clauses.  In  any  situation 
whatsoever  and  wheresoever  occurring 
and  whether  existing  or  anticipated 
before  commencement  of  or  during  the 
voyage,  which  in  the  judgment  of  the 
carrier  or  master  is  likely  to  give  rise  to 
risk  of  capture,  seizure,  detention, 
damages,  delay  or  disadvantage  to  or 
loss  of  the  ship  or  any  part  of  her  cargo, 
or  to  make  it  unsafe,  imprudent  or 
unlawful  for  any  reason  to  commence  or 
proceed  on  or  continue  the  voyage  or  to 
enter  or  dischai^e  the  goods  at  the  port 
of  discharge,  or  to  give  rise  to  delay  or 
difficulty  in  arriving,  discharging  at  or 
leaving  the  port  of  discharge  or  the  usual 
place  of  discharge  in  such  port,  the 
carrier  may  before  loading  or  before  the 
commencement  of  the  voyage,  require 
the  shipper  or  other  person  entitled 
thereto  to  take  delivery  of  the  goods  at 


port  of  shipment  and  upon  their  failure 
to  do  so.  may  warehouse  the  goods  at 
the  risk  and  expense  of  the  goods:  or  the 
carrier  or  master,  whether  or  not 
proceeding  toward  or  entering  or 
attempting  to  enter  the  port  of  discharge 
or  reaching  or  attempting  to  reach  the 
usual  place  of  discharge  therein  or 
attempting  to  discharge  the  goods  there, 
may  discharge  the  goods  into  depot 
lazaretto,  craft  or  other  place:  or  the 
ship  may  proceed  or  return,  directly  or 
indirectly  to  or  stop  at  any  such  port  or 
place  whatsoever  as  the  master  or  the 
carrier  may  consider  safe  or  advisable 
under  the  circumstances,  and  discharge 
the  goods,  or  any  part  thereof,  at  any 
such  port  or  place:  or  the  carrier  or  the 
master  may  retain  the  cargo  on  board 
until  the  return  trip  or  until  such  time  as 
the  carrier  or  the  master  thinks 
advisable  and  discharge  the  goods  at 
any  place  whatsoever  as  herein 
provided:  or  the  carrier  or  the  master 
may  discharge  and  forward  the  goods  by 
any  means  at  the  risk  and  expense  of 
the  goods.  The  carrier  or  the  master  is 
not  required  to  give  notice  of  discharge 
of  the  goods  or  the  fonvarding  thereof  as 
herein  provided.  When  the  goods  are 
discharged  from  the  ship,  as  herein 
provided,  they  shall  be  at  their  own  risk 
and  expense;  such  discharge  shall 
constitute  complete  delivery  and 
performance  tmder  this  contract  and  the 
carrier  shall  be  freed  from  any  further 
responsibility.  For  any  service  rendered 
to  the  goods  as  herein  provided  the 
carrier  shall  be  entitled  to  a  reasonable 
extra  compensation. 

The  carrier,  master,  and  ship  shall 
have  liberty  to  comply  with  any  orders 
or  directions  as  to  loading,  departure, 
arrival,  routes,  ports  of  call,  stoppages, 
discharge,  destination,  delivery  or 
otherwise  howsoever  given  by  the 
Government  of  any  nation  or 
dep^rtment  thereof  or  any  person  acting 
or  purporting  to  act  with  the  authority  of 
such  government  or  of  any  department 
thereof,  or  by  any  committee  or  person 
having  under  the  terms  of  the  war  risk 
insurance  on  the  ship,  the  ri^t  to  give 
such  orders  or  directions.  Delivery  or 
other  disposition  of  the  goods  in 
accordance  with  such  orders  or 
directions  shall  be  a  fulfillment  of  the 
contract  voyage.  The  ship  may  carry 
contraband,  explosives,  munitions, 
warlike  stores,  hazardous  cargo,  and 
may  sail  armed  or  unarmed  and  with  or 
without  convoy. 

In  addition  to  all  other  liberties  herein 
the  carrier  shall  have  the  right  to 
withhold  delivery  of.  reship  to,  deposit 
or  discharge  the  goods  at  any  place 
whatsoever,  surrender  or  dispose  of  the 
goods  in  accordance  with  any  direction. 
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condition  or  agreement  imposed  upon  or 
exacted  from  the  carrier  by  any 
government  or  department  thereof  or 
any  person  porporting  to  act  with  the 
authority  or  either  of  them.  In  any  of  the 
above  circumstances  the  goods  shall  be 
solely  at  their  risk  and  expense  and  all 
expenses  and  charges  so  incurred  shall 
be  payable  by  the  owner  or  consignee 
thereof  and  shall  be  a  Hen  on  the  goods. 

Clause  27.  General  and  particular 
average.  Average  adjusters  shall  be 
appointed  by  the  Charterer  from  a  list  of 
adjusters  satisfactory  to  die  Owner,  who 
shall  attend  to  the  settlement  and 
collection  of  both  general  and  particular 
average  losses  subject  to  customary 
charges.  The  Charterer  agrees  to  assist 
the  adjuster  in  preparing  the  average 
statement  and  to  take  all  other  possible 
measures  to  protect  the  interests  of  each 
Vessel  and  the  Owner. 

Clause  28.  Salvage.  Earned  salvage 
shall  be  prorated  281%  to  the  Owner  and 
7S%  to  the  Charterer,  after  deducting 
Owner's  and  Charterer's  expenses. 
Master's  and  Crew's  shares,  and  legal 
and  other  expenses  incident  to  the 
saivays.  provided,  however,  that  hire  of 
the  VeaaaHs)  shaU  not  be  considered  an 
item  ai  the  Charterer's  expense 
hereunder.  Salvage  earned  by  the 
Charterer  shall  be  coosklerad  gross 
income  as  defined  in  Claasa  3^a). 
Settlement  of  such  claims  for  earned 
salvage  shall  be  sobfect  to  the  approval 
of  bodi  Owner  and  Charterer,  Provided, 
that  the  amount  of  awards  for  the 
salving  of  vessels  of  which  the  United 
States,  or  any  department  or  agency 
thereof,  is  the  Owner  or  Owner  pro  hac 
vice,  or  for  the  cargoes  and  freights  on 
such  vessels,  shall  be  approved  1^  the 
Owner. 

D.  Management— Odier  Activities  af 
Charterer 

Clause  29.  h4erger$,  business  not 
related  to  shipping.  Hie  Charterer 
agrees  that  during  the  charter  pniod  it 
will  not.  without  the  prior  written 
approval  of  the  Owner,  (1)  efEect  any 
merger,  consolidation  or  substantial 
acquisition  or  disposition  of  assets  not 
in  the  ordinary  course  of  business,  or  (2) 
directly  or  indirectly  embarii  upon  any 
new  enterprise  or  business  activity  not 
directly  connected  with  the  business  of 
shipping. 

Clause  30.  Coastwise  or  intercoastal 
service.  Neither  the  Charterer  nor  any 
holding  company,  subsidiary,  affiliate, 
or  associate  of  ^e  Charterer  nor  any 
o^icer.  director,  agent,  or  executive 
thereof  shall,  without  the  permission  of 
the  Owner  granted  pursuant  to  Section 
805(a)  of  the  Act,  d^ectly  or  indirectly, 
own,  operate,  or  charter  any  vessel  or 
vessels  engaged  in  the  domestic 


intercoastal  or  coastwise  service,  or 
own  any  pecuniary  interest,  directly  or 
indirectly,  in  any  person  or  concern  that 
owns,  charters  or  operates  any  vessel  or 
vessels  in  the  domestic  intercoastal  or 
coastwise  service:  Provided  that  if  such 
permission  is  or  has  been  granted,  none 
of  the  persons  mentioned  in  this  Gause 
shall  divert,  directly  or  indirectly,  any 
moneys,  property,  or  other  thing  of 
value,  used  in  foreign  trade  operation, 
for  which  a  subsidiary  is  paid  by  the 
United  Stetes,  into  any  such  coastwise 
or  intercoastal  (q)erations;  Provided 
further,  that  where  such  permission  is  or 
has  been  granted  pursuant  to  the 
Proviso  cUusa  of  the  first  paragraph  of 
Section  806(a)  of  the  Act,  in  the  event  of 
substantial  change  in  the  character  or 
extent  of  such  operations  over  diose 
conducted  during  1935,  the  foregoing 
permission  to  continue  such  operations 
may  be  limited  or  terminated  by  the 
Owoer.  after  notice  to  the  Charterer  and 
opportunity  for  hearing,  with  respect  to 
any  or  aU  of  the  operations  thus 
permitted. 

Qause  31.  Supervision  of 
emphymenL  Whenever  the  Charterer 
re<»ive8  an  operatiM-differential 
subsidy  and  is  in  deuuh  with  respect  to 
any  aiortgage,  note,  purchase  contract  or 
other  obbgation  to  the  Owner,  or  has  not 
maintained,  in  a  manner  satisfactory  to 
the  Owner,  all  of  the  reserves  provided 
for  in  the  Act.  the  Owner  shall  have  the 
right  to  supervise  the  number  and 
compensation  of  all  officers  and 
employees  of  the  Charterer,  and  the 
Charterer  shall  then  comply  with  all 
instructions  of  the  Owner  with  respect 
thereto. 

Clause  32.  Salaries  and  fees.  No 
salary  for  personal  services  in  excess  of 
$26,000  pw  annum  paid  to  a  director, 
officer,  or  employee  by  the  Charterer,  ite 
affiliates,  subsidiary,  or  asaociates, 
directly  or  indirectly,  shall  be  taken  into 
account  under  this  Agreement  The 
terms  "director.**  "officer,"  or 
"employee"  shall  be  construed  in  the 
broadest  sense  to  include,  but  not  to  be 
limited  to,  managing  trustee  or  other 
administrative  agent  The  term  "salary" 
shall  include  wages  and  aUowances  or 
compensation  in  any  form  for  personal 
services  which  will  result  in  a  director, 
officer,  or  employee  receiving  total 
compensation  for  his  personal  services 
frxjm  such  sources  exceeding  in  amount 
or  value  $25,000  per  annum. 

Clause  33.  Employment  of  managing 
agent.  The  Charterer  shall  not  without 
the  prior  consent  of  the  Owner  employ 
any  other  person  or  concern  as  the 
managing  or  operating  agent  of  the 
Charterer. 

Clause  34.  Members  or  Delegates  of 
Congress.  The  Charterer  shaO  not 


employ  any  Member  of  Congress,  either 
with  or  widiout  compensation,  u  an 
attorney,  agent  officer,  or  director. 
Except  to  the  extent  permitted  by  law. 
no  Member  of  ot  Delegate  to  Congress 
or  any  Resident  Commissioper  is  or 
shall  be  admitted  to  any  share  or 
interest  in  this  Agreement,  or  any 
benefit  that  may  arise  therefrom. 

Qause  35.  Rescission  provision.  Upon 
determination  by  the  Owner  that  any 
willful  violation  of  any  provision  of 
Clauses,  30.  31,  32,  33  or  34  has  occurred, 
the  Owner  shall  have  the  right  to 
rescind  the  Agreement  and  upon  such 
rescission,  the  Owner  shall  be  reHeved 
of  all  further  liability  under  this 
Agreement. 

Clause  36.  Foreign-flag  vessels. 
Neither  the  Charterer,  nor  any  holding 
company,  subsidiary,  affiliate,  or 
associate  of  die  Charterer,  nor  any 
officer,  director,  agent  or  executive 
thereof  shaO,  dfrectly  or  indirectly,  own, 
charter,  act  as  agent  or  broker  for,  or 
operate  any  foreign-flag  vessel  which 
competes  with  any  American-flag  vessel 
service  which  may  be  determined  by  the 
Owner  to  be  essential  pursuant  to 
Section  211  of  the  Act  except  as  the 
Owner  in  ite  discretion  and  for  a 
specific  period  of  time  may  otherwise 
permit  in  accordance  with  the 
provisions  of  the  Act 

E  Accounting— Definitions 

Clause  37.  Accounting,  report  and 
supervision,  (a)  The  Charterer  and,  to 
the  extent  required  by  the  Owner,  every 
affiliate,  domestic  agent  subsidiary,  or 
holding  company  connected  with,  or 
directly  or  indirectly  controlling  or 
controUed  by  the  Charterer. 

(1)  Shall  keep  ite  books,  records  and 
accounte  relating  to  the  management 
operation,  conduct  of  the  business  nf 
and  maintenance  of  the  Vessels) 
covered  by  this  Agreement  in 
accordance  with  the  "Unifonn  System  of 
Accounte  for  Maritime  Carriers" 
prescribed  by  the  Maritioie 
Administration,  U.S.  Department  of 
Transportetion,  in  General  Order  22. 
Revised.  (Issue  of  1860)  effective 
January  1, 1951.  and  under  such 
regulations  as  may  be  prescribed  by  the 
Owner  Provided,  That  notwitiistending 
the  provisions  of  said  General  Order  22, 
Revised,  such  reserves  as  may  be 
specifically  authorized  by  the  Owner 
shall  be  taken  into  account  in  the 
determination  of  "Net  Voyage  Profit" 
hereunder  or  the  expenses  to  provide  for 
which  such  reserves  are  so  authorized 
shall  be  distributed  over  the  period  of 
use  hereunder  of  tlie  Vessel  involved  in 
such  manner  as  will  accomplish  the 
same  result  as  though  siich  reserves 
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were  established,  all  pursuant  to 
regulations  prescribed  by  the  Owner, 
and  Provided  further,  That  if  the 
Charterer  is  subject  to  the  jurisdiction  of 
the  Interstate  Commerce  Commission, 
the  Owner  shall  not  require  the 
duplication  of  books,  records,  and 
accounte  required  to  be  kept  in  some 
other  form  by  that  Commission;  and 
(2)  Shall  file,  upon  notice  fi*om  the 
Owner,  balance  sheete,  profit  and  loss 
statements,  and  such  other  statements 
.  of  financial  operations,  special  reports, 
memoranda  of  any  facto  and 
transactions,  which  in  the  opinion  of  the 
Owner  affect  die  financial  resulte  in,  the 
performance  of,  or  transactions  or 
operations  under,  this  Agreement.  The 
Owner  reserves  the  right  to  require  that 
all  or  any  of  such  stetements,  reports 
and  memoranda  shall  be  certified  by 
independent  certified  public 
accountanto  acceptable  to  the  Owner. 
Specific  reporting  requiremente 
subsequently  prescribed  will  be  subject 
to  the  approval  of  the  Bureau  of  the 
Budget  pursuant  to  the  Federal  Reports 
Act  of  1942. 

(b)  The  Owner  is  hereby  authorized  to 
examine  and  audit  the  books,  records 
and  accounte  of  all  persons  referred  to 
above  in  this  Clause  whenever  it  may 
deem  it  necessary  or  desirable, 
including  an  analysis  of  the  surplus  and 
all  supporting  accounts.  The  Charterer 
agrees  to  allow  any  and  all  auditors, 
inspectors,  attorneys,  and  other 
employees,  designated  by  die  Owner, 
full,  free  and  complete  access  at  all 
reasonable  times,  to  the  Vessel  when  in 
port  or  undergoing  repairs,  and  to  all 
books,  records,  papers,  memoranda  or 
other  documents  of  the  Charterer 
wherever  located  or  of  any  holding 
company,  subsidiary  company  or 
affiliated  company  of  the  Charterer 
pertaining  to  any  activities  relating  in 
any  way  to  the  VesseUs),  and  further 
agrees  to  permit  the  making  of 
photostatic  or  other  copies  of  any  such 
books,  records,  papers,  memoranda  or 
odier  documents  and  to  furnish  without 
charge  adequate  office  space  and  other 
facilities  reasonably  required  by  such 
auditors,  attorneys,  or  inspectors  in  the 
performance  of  their  duties.  The 
Charterer  further  agrees  to  establish  and 
maintain  from  time  to  time  such  checks 
upon  or  systems  of  control  of 
expenditures  or  revenues  in  connection 
with  the  operation  of  the  Vessel(s)  as 
the  Owner  may  request. 

(c)  Upon  the  willful  failure  or  willful 
refusal  of  any  person  described  in  this 
Clause  to  comply  with  the  above 
provisions  of  this  Clause,  the  Owner 
shall  have  the  right  to  rescind  this 
Agreement,  and  upon  such  rescission. 


the  Owner  shall  be  relieved  of  all 
further  liability  under  this  Agreement. 

Clause  38.  Definitions.  The  terms  "net 
voyage  profit"  "fair  and  reasonable 
overtiead  expenses,"  and  "capital 
necessarily  employed"  as  used  herein 
with  respect  to  the  operations  of  the 
VesseUs)  and  services  incident  thereto 
are  hereby  defined  for  the  purpose  of 
this  Agreement  only,  as  follows: 

(a)  "Net  voyage  profit"  shall  be 
determined  by  deducting  from  gross 
income,  as  hereinafter  defined,  such 
direct  vessel  operating  expenses, 
terminal  and  other  auxiliary  operating 
expenses,  overhead  expenses,  interest 
expense,  amortization  of  deferred 
charges,  depreciation  on  property 
utilized  in  the  operation  of  the  Vessels), 
and  all  other  charges  which  are 
customarily  made  in  accordance  with 
sound  accounting  practice  in 
determining  net  profits  before  provision 
for  federal  income  texes,  all  as  the 
Owner  may  deem  fair  and  reasonable, 
provided,  that  in  instances  where  the 
Charterer  engages  in  other  activities  in 
addition  to  the  operation  of  the 
VesseUs)  covered  by  this  Agreement 
such  chaiges,  other  than  those  direcdy 
and  exclusively  allocable  to  the 
operation  of  the  Vessel(s]  shall  be 
prorated  between  these  activities  on 
such  basis  as  the  Owner  may  determine 
to  be  fair  and  reasonable. 

"Gross  income"  shall  include  such  ' 
items  as  revenue  earned  from  the 
carriage  of  cargo,  passengers,  and  mail, 
terminal  and  other  auxiliary  operations 
and  miscellaneous  profite  and  losses, 
such  as  those  arising  from  pooling 
agreements,  advance  and  pi;epaid 
beyond  items,  bar  and  slop  chest  and 
such  other  transactions  as  the  Owner 
may  determine  are  properly  included. 
"Gross  income"  shall  include  also 
interest  earned,  dividends  received,  and 
other  non-operating  income,  as  well  as 
all  accruals,  if  any,  to  the  Charterer  as 
an  operating-differential  subsidy.  If  the 
Charterer  engages  in  any  other  activities 
in  addition  to  the  operation  of  the 
Vessel(s),  the  revenues  and 
miscellaneous  income,  other  than  those 
exclusively  applicable  to  the  operation 
of  the  Vessel(s),  shall  be  prorated 
between  these  activities  on  such  basis 
as  the  Owner  may  determine  to  be  fair 
and  reasonable. 

Income  consisting  of  capital  gains  and 
expenses  consisting  of  capital  losses 
shall  in  no  event  be  included  in  the 
computation  of  "Net  Voyage  Profit,"  as 
above  defined. 

Income  from  and  expenses 
attributable  to  assets,  other  than  the 
Vessel(s).  excluded  in  the  computation 
of  "Capital  Necessarily  Employed."  as 


hereinafter  defined,  shall  not  be 
included  in  the  computation  of  "Net 
Voyage  Profit"  as  above  defined. 

In  determining  "Net  Voyage  Profit."  as 
above  defined,  all  profits  of  persons 
performing  services  or  supplying 
facilities  to  the  Charterer  which  are 
required  to  be  included  in  the  earnings 
of  the  Charterer  under  section  803  of  the 
Act  shall  be  taken  into  account. 

(b)  "Fair  and  reasonable  overhead 
expenses"  shall  include  those  expenses 
actually  and  necessarily  incurred  in  the 
conduct  of  the  business  of  operating  the 
Vessel(s).  such  as  salaries  of  officers; 
wages  of  employees:  legal  and 
accounting  fees  and  expenses:  rent, 
heat  light  and  power  communciation 
expenses;  office  supplies,  stationer}', 
and  printing;  membership  dues  and 
subscriptions;  entertaining  and         ~~ 
solicitation;  traveling  expenses; 
insurance  and  bond  premiums;  postage: 
maintenance  of  office  equipment;  and 
miscellaneous  administrative  and 
general  expenses,  all  as  the  Owner  may 
determine  to  be  fair  and  reasonable  and 
properly  included,  provided,  that  there 
shall  be  deducted  from  the  total  of  such 
expenses,  agency  fees,  commissions, 
brokerage,  and  such  other  miscellaneous 
earnings  as  the  Owner  may  determine  to 
be  properly  deductible. 
«     "Fair  and  reasonable  overhead 
expenses"  shall  include  also  fi«ight 
passenger,  and  other  expenses  incident 
to  advertising  the  Vessel(s)  and  the 
route  served;  taxes,  other  than  Federal 
income  taxes;  and  management  and 
operating  commissions,  but  only  if  and 
in  the  cases  where  the  express  written 
consent  of  the  Owner  has  been  given  the 
Charterer  to  employ  any  other  person  or 
concern  as  the  managing  or  operating 
agent  of  the  Charterer  all  as  the  Owner 
may  determine  to  be  fair  and  reasonable 
and  properly  included. 

If  the  Charterer  engages  in  other 
activities  in  addition  to  the  operation  of 
the  Vessel(s),  the  "Fair  and  Reasonable 
Overhead  Expenses"  other  than  those 
direcdy  and  exclusively  allocable  lo  the 
Operation  of  the  Vessel(s)  shall  be 
prorated  between  such  activities  on 
such  basis  as  the  Owner  may  delcrniine 
to  be  fair  and  reasonable. 

(c)  Except  in  instances  where  the 
Charterer  is  granted  an  operating- 
differential  subsidy  (which  is  covered  by 
the  last  paragraph  of  this  subsection  (c)). 
"Capital  necessarily  employed"  shall  be 
determined  upon  the  basis  of  the  net 
worth  reported  by  the  Charterer  in  its 
balance  sheet  as  of  the  close  of  the 
month  preceding  the  date  of  deliverj'  of 
the  first  vessel  under  this  Agreement  (or 
in  the  last  previous  balance  sheet 
deemed  by  the  Owner  to  fairly  present 
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the  financial  position  of  the  Charterer, 
but  adjusted  to  take  into  account 
subsequent  changes  in  net  vrorth  and 
such  other  changes  as  the  Owner  may 
deem  essential  to  a  proper 
determination  of  "Capital  Employed"  as 
at  the  end  of  such  month),  and  as  at 
each  succeeding  December  31st  during 
the  eiTective  period  of  the  Agreement. 
adjusted  as  hereinafter  provided.  For  the 
purpose  of  this  determination,  net  worth, 
as  stated  in  the  balance  sheet  of  the 
Charterer,  shall  be  deemed  to  include 
capital  stock,  surplus  and  such 
subdivisions  thereof  as  capital  surplus, 
earned  surplus,  and  accounts  of  like 
nature.  Net  worth,  as  thus  stated,  shall 
be  adjusted  in  such  manner  as  the 
Owner  may  determine  to  be  fair  and 
reasonable,  including  the  elimination  of 
appreciation,  adequate  statement  of  the 
liabilities,  and  such  other  adjustm^ts 
as  are  consistent  with  sound  accounting 
principles.  In  the  computation  of 
"Capital  Necessarily  Employed,"  good 
will,  intangibles  not  actually  purchased 
and  paid  for,  and  stock  held  in  treasury 
shall  be  excluded.  i 

Property  and  other  assets  utilized  in"^ 
the  operation  of  the  Vessel(s)  shall  be 
valued  at  cost  including  betterments 
and  reconditioning  costs,  to  the  present 
owner  or  to  any  former  owner  at  any 
time  afniiated  or  associatekidi^tly  or 
indirectly  with  the  present  owner, 
whichever  is  the  lower,  less 


"Capital  Employed"  shall  not  be 
deducted  from  "Capital  Emphjyed." 

If  the  Charterer  engages  in  other 
activities  in  addition  to  the  operation  of 
the  VesseKs).  the  Ovmer  shall  determine 
the  proper  allocation  of  capital  as 
between  such  activities.  The  amount  so 
allocated  to  the  operation  of  the 
VesseUs)  shall  be  deemed  to  be  the 
"Capital  Necessarily  Employed." 

In  the  event  the  Charterer  is  granted 
an  operating-di^erential  subsidy, 
"Capital  Necessarily  Employed"  in  the 
business  of  the  Vessel(s)  chartered 
hereunder  shall  be  determined  upon  the 
bases  provided  by  the  United  States 
Maritime  Commission  with  respect  to 
subsidized  vessels  in  its  General  Order 
No.  71  as  adopted  by  its  successors,  the 
Federal  Maritime  Board  and  Maritime 
Administration,  and  amended  from  time 
to  time,  excepting  inapplicable 
provisions  of  that  Order  (such  as  those 
relating  to  (1)  ship  equities,  (2)  deposits 
in  the  Special  Reserve  Fund.  (3]  deposits 
in  the  Capital  Reserve  Fund,  and  (4] 
progress  payments  on  vessels  under 
construction)  as  determined  by  the 
Owner. 

F.  Tenninatioii— Miscellaneous 

Clause  39.  Events  of  default.  The 
following  shall  constitute  events  of 
default  under  this  Agreement 

(a)  The  failure  of  the  Charterer  to  pay 
the  charter  hire  on  each  Vessel  as  and 
when  the  same  shall  be  due  imder  the 


wmcnever  is  me  lower,  less  •>_• V.ZT  Z . 

depreciation;  provided,  that  the  cost  of  >^™«  "l*  this  Agreement. 
— -...•.:»i » - » i^A  s_  ^      (b)  The  fadure  of  the  C 


acquisition  of  assets  acquired  in 
exchange  for  capital  share  or  other 
securities  of  the  Charterer  from  other 
than  holding,  subsidiary,  afRliated,  or 
associated  companies,  shall  not  be  in 
excess  of  the  fair  value  of  such  property 
at  the  date  of  acquisition. 

Additional  capital,  in  the  form  of  cash 
or  tangible  property  paid  in  during  the 
charter  period,  shall  be  included  in  the 
computation  of  "Capital  Necessarily 
Employed"  from  the  date  paid  in. 
Conversely,  any  withdrawals  of  capital 
shall  be  deducted  from  the  date 
withdrawn:  provided,  however,  that  no 
capital  shall  be  withdrawn  and  no  share 
capital  shall  be  converted  into  debt 
without  the  prior  written  approval  of  the 
Owner.  Earnings  and  capital  gains  (or 
losses)  for  any  accounting  period 
subsequent  to  the  last  day  of  the  month 
preceding  the  month  during  which 
delivery  of  the  first  Vessel  is  made 
hereunder  to  the  Charterer  by  the 
Owner  shall  not  be  included  in  the 
computation  of  the  "Capital  Necessarily 
Employed"  for  the  year  cr  other 
accounting  period  in  which  realized  (or 
sustained).  Dividends  paid  out  of 
earnings  that  have  not  been  included  in 


(b)  The  failure  of  the  Charterer  to 
operate  each  Vessel  as  required  by 
Clause  E,  Part  I,  or  the  operation  <rf  the 
VesseUs)  on  some  other  route  without 
the  prior  written  approval  of  the  Owner. 

(c)  Any  material  misrepresentation  by 
the  Charterer  in  connection  with  this 
Agreement  whether  before  or  aflef 
execution  hereof  and  whether  made  in 
an  application,  report  or  otherwise,  or 
any  wilful  failure  by  the  Charterer  to 
disclose  information  necessary  to  cause 
any  material  representation  by  it  not  to 
be  misleading. 

(d)  The  occxirrence  of  any  event 
causing  the  Charterer  to  be  ineligible  for 
charter  of  the  Owner's  vessels. 

(e)  A  voluntary  sale  by  the  Charterer 
of  this  Agreement  or  any  interest 
therein,  or  any  assignment,  transfer, 
agreement  or  any  other  arrangement 
whereby  the  maintenance,  management 
or  operation  of  the  above  described 
service,  route,  or  VesseUs)  shall  pass  out 
of  the  direct  control  of  the  Charterer 
without  the  consent  of  the  Owner. 

(f)  The  filing  of  a  petition  in 
bankruptcy  by  the  Charterer  or  the  entry 
of  an  order,  upon  petition  against  the 
Charterer,  adjudicating  the  Charterer  a 
bankrupt  or  the  making  of  a  general 


assignment  for  the  benefit  of  creditors, 
or  the  Qiarterer  losing  its  charter  by 
foreiture  or  otherwise,  or  the 
appointment  of  a  receiver  or  receivers  of 
any  kind  whatsoever,  whether 
appointed  or  not  in  Admiralty, 
Bankruptcy,  Conunon  Law  or  Equity 
proceedings,  and  whether  temporary  or 
permanent,  for  the  property  of  the 
Charterer,  or  the  filing  of  a  petition  by 
the  Charterer  for  reorganization  under 
the  Bfmkruptcy  Act,  or  the  filing  of  such 
a  petition  by  creditors  and  the  same 
approved  by  the  court  or  the  approval 
of  the  court  of  a  reorganization  of  the 
Charterer  under  said  Act  whether 
proposed  by  a  creditor,  a  stockholder  or 
any  other  person  whomsoever. 

(g)  Any  breach  by  the  Charterer  of  its 
obligations  under  this  Agreement 
(including  but  without  limitation,  the 
obligation  to  maintain  a  Performance 
Bond  as  required  by  Clause  3)  or  any 
agreement  executed  in  connection 
therewith  (including  but  not  limited  to 
any  operating-differential  subsidy 
agreement  with  respect  to  the  Vessel), 
or  any  ship  mortgage  given  to 
construction  agreement  made  with  the 
United  States. 

(h)  Failure  by  the  Charterer  to  comply 
with  any  applicable  provision  of  the 
Merchant  Marine  Act  1936,  as  amended, 
or  of  any  law  relating  to  the  operation  of 
the  VesseUs). 

(i)  Failure  by  any  subsidiary  company, 
holding  company,  affiliate  company  or 
associate  company  of  the  Charterer,  or 
failure  by  any  perscm  performing 
services  or  supplying  facilities  to  the 
Charterer  subject  to  the  provisions  of 
section  803  of  the  Act  to  conform  to  the 
provisions  of  this  Agreement. 

Clause  40.  Termination  upon  default 
(a)  The  Owner  may  terminate  this 
Agreement  in  whole  or  in  part  without 
notice  to  the  Charterer  in  case  any  event 
of  default  specified  in  paragraph  (a),  (b), 
(c),  (d),  (e)  or  (f)  of  the  preceding  Clause 
39  shall  occur,  or  if  any  other  default 
specified  in  paragraph  (g),  (h)  or  (i)  of  - 
said  Clause  shall  occur  and  shall 
continue  for  a  period  of  30  days  after 
notice  thereof  has  been  mailed  or 
telegraphed  by  the  Owner  to  the 
Charterer. 

(b)  Upon  termination,  the  Owner  may, 
at  its  option,  retake  the  VesseUs), 
wherever  the  same  may  be  found, 
whether  upon  the  high  seas  or  in  any 
port,  harbor,  or  other  place,  without 
prior  demand  and  without  legal  process 
and  for  that  purpose  may  enter  upon  any 
dock,  pier,  or  other  premises  where  the 
Vessel(8]  may  be  and  may  take 
possession  thereof,  or  may  require  the 
Charterer  to  redeliver  such  VesseUs)  in 
accordance  with  terms  of  this 
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Agreement  immediately  upon  the  receipt 
of  a  notice  demanding  such  redelivery. 

(c)  The  rights  conferred  upon  the 
Owner  by  this  Clause  are  cumulative 
and  in  addition  to  any  rights  which  it 
may  have  at  law  or  in  equity  or  by 
virtue  of  the  terms  of  the  Agreement 

Clause  41.  Termination  of  business. 
Upon  termination  of  this  Agreement  the 
Charterer  shall  turn  over  to  the  Owner, 
at  such  time  and  at  such  place  as  the 
Owner  may  direct  each  Vessel  and  all 
property  of  whatsoever  nature  which  the 
Owner  may  theretofore  have  delivered 
to  the  Qiarterer  or  to  which  the  Owner 
is  entitled  under  the  terms  of  this 
Agreement  and  the  Charterer  shall  at  its 
own  expense  make  to  the  owner  such 
accounting  as  the  Owner  nay  require  of 
all  matters  arising  out  of  the  operation 
of  the  VesseUs)  and  this  Agreement  and 
shall  adjust  settle,  and  liquidate  such 
accounts,  provided,  however,  that  the 
Owner  may  collect  directly  all  freight 
moneys  or  other  debts  remaining  unpaid 
and  apply  any  moneys  collected  on  any 
unpaid  balance  due  from  the  Charterer 
to  the  Owner.  All  expenses  of  such 
collection  shall  be  for  the  account  of  the 
Charterer. 

Clause  42.  Cancellation  or 
modification  by  mutual  consent.  This 
Agreement  may  be  terminated, 
modified,  or  amended  at  any  time  by 
mutual  consent 

Cla^ise  43.  Warranty  against 
contingent  fees.  The  Charterer  warrants 
that  no  person  or  agency  has  been 
employed  or  retained  to  solicit  or  secure 
this  Agreement  upon  an  agreement  or 
understanding  for  a  commission, 
percentage,  brokerage,  or  contingent  fee, 
excepting  bona  fide  employees  or  bona 
fide  established  commercial  agencies 
maintained  by  the  Charterer  for  the 
purpose  of  securing  business.  For  breach 
or  violation  of  this  warranty,  the  Owner 
shall  have  the  right  to  annul  this 
contract  without  liability  or  in  its 
discretion  to  require  the  Charterer  to 
pay,  in  addition  to  the  charter  hire,  the 
full  amount  of  such  commission, 
percentage,  brokerage,  or  contingent  fee. 

Clause  44.  Renegotiation.  This 
Agreement  shall  be  deemed  to  contain 
all  the  provisions  required  by  section 
104  of  the  Renegotiation  Act  of  1951,  as 
amended  and  extended.  The  Contractor 
(which  term  as  used  in  this  sentence  in 
the  Bareboat  Charterer  Agreement 
means  the  Bareboat  Charterer,  and.  as 
used  in  this  sentence  in  related  sub- 
contracts shall  mean  the  party 
contracting  to  perform  the  work  or 
furnish  the  materials  required  under 
such  sub-contract)  shall,  in  compliance 
with  said  section  104,  insert  the 
provisions  of  this  Clause  in  each  sub- 


contract and  purchase  order  made  or 
issued  in  carrying  out  this  Agreement. 

Clause  45.  Ciiizenship.  The  Charterer 
hereby  warrants  and  represents  that  it  is 
and  at  all  time  during  the  period  of  this 
Agreement  will  continue  to  be  a  citizen 
of  the  United  States  within  the  meaning 
of  section  2  of  the  Shipping  Act  of  1916, 
as  amended. 

Clause  46.  Officers  and  crew.  The 
Charterer  agrees,  with  respect  to  the 
VesseUs)  that  during  the  period  of  this 
Agreement 

(a)  Insofar  as  is  practicable,  officers' 
living  quarters  shall  be  kept  separate 
and  apart  from  those  furnished  for 
members  of  the  crew;  the  Charterer  shal^ 
comply  with  all  rules  and  regulations 
promulgated  by  the  appropriate 
agencies  of  the  United  States. 

(b)  Licensed  officers  and  unlicensed 
members  of  the  crew  shall  be  entitled  to 
make  complaints  or  recommendations  to 
the  Owner,  providing  they  file  such 
complaint  or  recommendation  directiy 
with  the  Owner  or  with  their  immediate 
superior  officer,  who  shall  be  required  to 
forward  such  complaint  or 
recommendation  with  his  remarks  to  the 
Owner,  or  with  the  authorized 
representative  of  the  respective 
collective  bargaining  agencies. 

(c)  Licensed  officers  who  are  members 
of  the  United  States  Naval  Reserve  shall 
wear  on  their  uniforms  such  special 
distinguishing  insignia  as  may  be 
approved  by  the  Secretary  of  the  Navy: 
officers  being  those  men  serving  under 
licenses  issued  by  the  United  States 
Coast  Guard  or  its  successor. 

(d)  The  uniform  stripes,  decoration,  or 
other  insignia  shall  be  of  gold  braid  or 
woven  gold  or  silver  material,  to  be 
worn  by  officers,  and  no  member  of  the 
ship's  crew  other  than  licensed  officers 
shall  be  allowed  to  wear  any  uniform 
with  such  officer's  identifying  insignia. 

(e)  No  discrimination  shall  be 
practiced  against  Ucensed  officers  who 
are  otherwise  qualified,  because  of  their 
failure  to  qualify  as  members  of  the 
United  States  Naval  Reser\'e. 

(f)  The  Charterer  shall  comply  with  all 
laws  governing  the  citizenship  of 
licensed  officers  and  crews,  including 
section  302  of  the  Act. 

Clause  47.  Nondiscrimination  in 
employment.  In  connection  with  the 
performance  of  work  under  this 
Agreement  the  Charterer  agrees  not  to 
discriminate  against  any  employee  or 
applicant  for  employment  because  of 
race,  color,  religion,  sex,  or  national 
origin.  The  aforesaid  provision  shall 
include,  but  not  be  limited  to,  the 
following:  Emplojrment,  upgrading, 
demotion,  or  transfer  recruitment  or 
recruitment  advertising;  layoffs  or 
termination;  rates  of  pay  or  other  forms 


of  compensation;  and  selection  for 
training,  including  apprenticeship.  The 
Charterer  agrees  to  post  hereafter  in 
conspicuous  places,  available  for 
employees  and  applicants  for 
employment  notices  to  be  provided  by 
the  Owner  setting  forth  the  provisions  of 
the  nondiscrimination  clause. 

The  Charterer  further  agrees  to  insert 
the  foregoing  provisions  in  all  sub- 
contracts hereunder,  except  sub- 
contracts for  standard  commercial 
supplies  or  raw  materials. 

Clause  48.  Notices.  Unless  otherwise 
provided  in  this  Agreement  or  mutually 
agreed  upon,  all  payments,  notices  and 
communications  from  the  Owner  to  the 
Charterer,  pursuant  to  the  terms  of  or  in 
connection  with  this  Agreement,  shall 
be  made  or  addressed  to  the  Charterer 
at  the  address  provided  herein,  and  all 
payments,  notices  and  communications 
from  the  Charterer  to  the  Owner, 
pursuant  to  the  terms  of  or  in  connection 
with  this  Agreement  shall  be  made  or 
addressed  to  the  Owner  at  its  offices  in 
Washington,  District  of  Columbia. 

Clause  49.  Headnotes.  The  use  of 
headnotes  at  the  beginning  of  the 
clauses  of  this  Agreement  is  for  the 
purpose  of  description  only  and  shall 
not  be  construed  as  limiting  or  in  any 
other  manner  affecting  the  substance  of 
the  clauses  themselves. 

(c)  The  charterer's  books,  records,  and 
accounts,  required  to  be  kept  and  v 
maintained  under  Clause  37(1),  Part  II. 
of  Form  No.  705  charter,  shall  be 
retained  by  the  charterer  for  a  period  of 
three  (3)  years  afier  a  release  or  final 
settlement  is  completed  between  the 
Maritime  Administration  and  the 
charterer. 

Appendix  to  Part  221 

/.  Transfer  of  Documented  Vessels  to  Foreign 
Registry  or  Ownership,  or  Both 

Each  application  for  the  transfer  to  foreign 
registry  or  ownership  or  both  or  to  the 
authority  of  a  foreign  country  (hereinafter 
referred  to  as  a  "foreign  transfer")  of  any 
vessel  of  3,000  gross  tons  and  over  will  be 
evaluated  on  its  individual  merits  with 
consideration  being  given  to  the  following: 

(1)  The  type,  size,  speed,  general  condition, 
and  age  of  the  vessel: 

(2)  The  acceptability  of  the  foreign  buyer 
and  country  of  registry:  and 

(3)  The  need  to  retain  the  vessel  under  U.S. 
flag  or  ownership  and  control  for  the 
purposes  of  national  defense,  maintenance  of 
an  adequate  merchant  marine,  foreign  policy 
of  the  United  States,  and  the  national 
interest. 

//.  Conditions  of  Approval 

The  Maritime  Administrator's  approval  of 
foreign  transfer  of  vessels  of  3.000  gross  tons 
and  over,  under  section  9  or  37  or  both  of  the 
Shipping  Act.  1916,  as  amended  (46  App. 
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U.S.C  808  and  835),  whether  such  transfer  is 
for  operation  or  scrapping,  shall  be  subject  to 
the  terms  and  conditions  hereinafter  stated. 

If  the  vessel  is  being  transferred  for  foreign 
flag  operation,  the  terms  and  conditions  shall 
run  with  the  title  to  the  vessel  and  shaU  , 
remain  in  effect  for  the  period  of  the 
remaining  economic  life  of  the  vessel  or  for 
the  duration  of  a  national  emergency 
proclaimed  by  the  President,  whichever 
period  is  longer.  The  economic  life  of  a  vessel 
for  the  purpose  of  this  statement  of  policy  is 
25  years  from  the  date  the  vessel  was 
delivered  by  the  shipbuilder.  This  period  will 
be  extended  another  five  years,  or  such  other 
period  of  time  approved  by  the  Maritime 
Administrator,  if  the  vessel  is  converted  or 
jumboized.  The  terms  and  conditions  are  as 
follows: 

A.  Transfer  of  Existing  Vessels  of  3.000  Gross 
Tons  or  Over  to  Either  Foreign  Registry  or 
Ownership,  or  Both,  or  to  the  Authority  of  a 
Foreign  Government 

(1)  Ownership,  (a)  Without  the  prior 
approval  of  the  Maritime  Administrator, 
there  shall  be  no  transfer  in  the  ownership  or 
change  in  the  registry  of  such  vessel. 

(b)  Without  the  prior  approval  of  the 
Maritime  Administrator,  there  shall  be  no 
transfer  of  stock  interest  in  the  foreign 
corporate  contractor  to  persons  not  citizens 
of  the  United  States  (within  the  meaning  of 
section  2  of  the  Shipping  Act.  1916,  as 
amended  (46  App.  U.S.C.  802)).  However, 
transfers  of  such  stock  or  changes  in 
ownership  resulting  from  the  death  of  any 
stockholder  or  owner  are  not  subject  to  this 
condition.  Notification  of  any  such  transfer  of 
stock  or  ownership  occurring  by  reason  of 
death  shall  be  filed  with  the  Maritime 
Administrator  within  60  days  from  the  date  of 
the  transfer  of  stock  or  change  of  ownership. 

(Z)  Availability.  The  vessel  shall,  if 
requested  by  the  United  States  or  any 
qualified  department  or  agency  thereof,  be 
sold  or  chartered  to  the  United  States  on  the 
same  terms  and  conditions  upon  which  a  ship 
owned  by  a  citizen  of  the  United  States  could 
be  requisitioned  for  purchase  or  charter,  as 
provided  for  in  section  902  of  the  Merchant 
Marine  Act,  1936,  as  amended  (46  U.S.C 
1242).  If  the  foreign  transfer  of  the  vessel  is  to 
the  flag  of  a  country  that  is  a  member  of  the 
North  Atlantic  Treaty  Organization  (NATO), 
the  Administrator  will  consider  this  condition 
satisfied  if  the  vessel  upon  request  is  made 
available  to  a  NATO  country 

(3)  Trade,  (a)  The  vessel  shall  not  be 
chartered  to  aliens  on  a  demise  or  bareboat 
basis  without  the  prior  approval  of  the 
Maritime  Administrator,  and, 

(b)  There  shall  be  no  charter  or  other 
foreign  transfer  to  a  non-citizen  for  carriage 
of  cargoes  of  any  kind  to  or  from  the  USSR. 
Latvia.  Lithuania.  Estonia.  Czechoslovakia, 
Bulgaria.  Albania.  North  Korea.  Poland, 
German  Democratic  Republic  (including  East 
Berlin).  Laos.  Kampuchea,  Vietnam,  Outer 
Mongolia  Manchuria.  Libya.  Iran  or  Cuba, 
without  the  prior  approval  of  the  Maritime 
Administrator.  This  list  of  countries  shall  be 
subject  to  change  periodically  to  conform  to 
the  laws  and  foreign  policy  of  the  United 
States. 

(4)  Default.  In  the  event  of  default  under 
conditions  1  or  2  or  3  above,  the  vessels 


approved  for  foreign  transfer  shall  be  subject 
to  the  penalties  imposed  by  section  41  of  the 
Shipping  Act  1916,  as  amended  (46  App. 
U.S.C.  839).  Pursuant  to  the  provisions  of 
section  38  of  the  Shipping  Act,  1916,  as 
amended  (46  App.  U.S.C.  836),  the  Maritime 
Administrator  may  remit  the  forfeiture  of  the 
vessel  provided  for  in  section  41  of  the 
Shipping  Act.  1916,  as  amended  (46  App. 
U.S.C.  839),  upon  such  conditions  as  may  be 
required  under  the  circimistances  of  the 
particular  case,  including  the  payment  of  a 
sum  in  Ueu  of  forfeiture  and  the  execution  of 
a  new  agreement  containing  substantially  the 
same  conditions  set  forth  above  which  will 
be  applicable  to  the  vessel  for  the  remaining 
period  of  the  original  agreement.  In  order  to 
secure  the  payment  of  any  such  sum  of 
money,  a  foreign  contractor  owned  or 
controlled  by  foreign  citizens  shall  agree  by 
way  of  a  contract  approved  as  to  form  by  the 
Chief  Counsel  of  the  Maritime  Administration 
to  comply  with  the  above  conditions  and  to 
provide  a  United  States  commercial  surety 
bond  or  other  surety  acceptable  to  the 
Maritime  Administrator  for  an  amount 
ranging  from  $25,000  to  $250,000  depending 
upon  the  type,  size  and  condition  of  the 
vessel.  "Other  surety"  may  be  any  one  of  the 
following: 

(a)  An  irrevocable  letter  of  credit  directly 
issued  by  a  United  States  bank: 

(b)  United  States  Government  securities; 

(c)  The  «vritten  guarantee  of  a  friendly 
government  of  which  the  foreign  person  is  a 
national:  or 

(d)  A  written  guarantee  or  penal  bond  by  a 
United  States  corporation  which  is  found  to 
be  financially  qualified  to  service  the 
undertaking  to  pay  the  stipulated  amount 

If  the  foreign  person  is  owned  or  controlled 
by  U.S.  citizens,  the  foreign  person  and  its 
principal  U.S.  citizen  owners  shall  agree  in 
form  satisfactory  to  the  Chief  Counsel, 
Maritime  Administration,  to  pay  an  amount 
ranging  from  $25,000  to  $250,000,  such 
agreement  to  be  secured  by  the  written 
guarantee  of  said  parties,  or  other  form  of 
guarantee,  as  may  be  required  by  the 
Maritime  Administrator. 

B.  Sale  of  U.S.  Documented  Vessels  of  3.000 
Gross  Tons  and  Over  to  Foreign  Buyers  for 
Scrapping  Abroad 

(1)  Ownership.  The  vessel  or  any  interest 
therein  shall  not  be  sold  without  the  prior 
written  approval  of  the  Maritime 
Administration. 

(2)  Time  within  which  to  he  scrapped. 
Within  a  period  of  18  months  from  the  date  of 
approval  of  the  sale,  the  hull  of  the  vessel 
shall  be  completely  scrapped,  dismantled, 
dismembered,  or  destroyed  in  such  manner 
and  to  such  extent  as  to  prevent  the  further 
use  thereof,  or  any  part  thereof,  as  a  ship, 
barge,  steamship,  or  any  other  means  of 
transportation. 

(3)  Distribution  of  scrap  material.  The 
scrap  resulting  from  the  demolition  of  the  hull 
of  the  vessel,  the  engines,  machinery,  and 
major  items  of  equipment  shall  not  be  sold  to, 
or  utilized  by.  any  noncitizen  of  the  United 
States  residing  in  the  Soviet  Union,  Latvia, 
Lithuania,  Estonia.  Poland.  Czechoslovakia, 
Hungary,  Rumania,  Bulgaria.  Albania,  North 
Korea.  German  Democratic  Republic 
(including  East  Berlin),  Manchuria,  Libya, 


Iran.  Vietnam,  Laos,  Kampuchea,  Outer 
Mongolia,  or  Cuba.  Such  scrap  shall  not  be 
exported  to  these  countries.  In  addition,  the 
engines,  machinery  and  major  items  of 
equipment  shall  not  be  exported  to 
destinations  within  the  United  States. 

(4)  Default.  In  the  event  of  default  under 
any  or  all  of  (1),  (2),  and  (3)  above,  the 
contractor  shall  pay  to  the  Maritime 
Administration,  Department  of 
Transportation,  without  prejudice  to  any 
other  rights  which  the  United  States  may 
have,  as  liquidated  damages  and  not  as  a 
penalty,  the  sum  of  not  less  than  $25,000, 
depending  upon  the  size,  type  and  condition 
of  the  vessel.  This  payment  shall  be  secured 
by  a  surety  company  bond  or  other  guarantee 
satisfactory  to  the  Maritime  Administration. 
"Other  guarantee"  may  be  one  of  those  set 
out  in  section  A(4)  of  this  statement  of  policy. 

(5)  Evidence  of  scrapping  and  destination 
of  scrap  materials.  There  shall  be  filed  with 
the  Maritime  Administrator  a  certificate  or 
other  evidence  satisfactory  to  its  Chief 
Counsel,  duly  attested  and  authenticated  by 
a  United  States  Consul,  that  the  scrapping  of 
the  vessel  (hull  only)  and  disposal  or 
utilization  of  the  resultant  scrap,  the  engines, 
machinery  and  major  items  of  equipment 
have  been  accomplished  in  the  manner 
prescribed  by  this  section. 

C.  Resident  Agent  in  the  United  States  to 
Accept  Service  of  Process  for  Foreign 
Transferee 

All  foreign  transferees,  whether  corporate 
entities,  associations,  companies, 
partnerships,  individuals,  or  joint  ventures, 
which  or  who  have  been  granted  approval  by 
the  Maritime  Administration  pursuant  to 
section  9  or  37  or  both  of  the  Shipping  Act 
1916,  as  amended  (46  App.  U.S.C.  808  and 
835),  shall,  prior  to  the  issuance  and  delivery 
of  the  Transfer  Order  covering  the  vessel  or 
vessels  to  be  transferred,  appoint  and 
designate  a  resident  agent  in  the  United 
States  to  receive  and  accept  service  of 
process  or  other  notice  in  any  action  or 
proceeding  instituted  by  the  United  States  of 
America  relating  to  any  claim  arising  out  of 
the  approved  transaction.  This  appointment 
and  designation  of  the  resident  agent  shall 
not  be  terminated,  revoked,  amended  or 
altered  without  the  prior  written  consent  and 
approval  of  the  Maritime  Administrator.  The 
resident  agent  designated  and  appointed  by 
the  foreign  transferee  shall  be  subject  to 
approval  by  the  Maritime  Administrator.  To 
be  acceptable,  the  resident  agent  must 
maintain  a  permanent  place  of  business  in 
the  United  States,  shall  be  a  banking  or 
lending  institution  or  a  ship  operating  or 
shipowning  company  incorporated  under  the 
laws  of  the  United  States,  or  another  U.S. 
corporation  which  is  satisfactory  to  the 
Maritime  Administrator.  No  individual  and 
no  foreign  business  entity  will  be^ccepted  as 
a  resident  agent. 

The  foreign  transferee  shall  file  with  the 
Maritime  Administrator  a  written  copy  of  the 
appointment  of  the  resident  agent  which 
copy  shall  be  fully  endorsed  by  the  resident 
agent  that  it  accepts  the  appointment  that  it 
will  act  thereunder  and  that  it  will  notify  in 
writing  the  Maritime  Administrator  in  the 
event  it  is  disqualified  from  so  acting  by 


reason  of  any  legal  restrictions.  Service  of 
process  or  notice  upon  any  officer,  agent  or 
employee  of  the  resident  agent  at  its 
permanent  place  of  business  shall  constitute 
effective  service  on,  or  notice  to,  the  foreign 
transferee. 

The  subsequent  transfer  of  ownership  or 
registry  of  vessels  which  have  been 
transferred  to  either  foreign  owvnership  or 
registry  or  both  or  to  authority  of  a  foreign 
government  subject  to  Maritime 
Administration  contractual  control,  as  set 
forth  above,  will  be  subject  to  substantially 
the  same  Maritime  Administration  policy  that 
governed  the  original  transfer  and  sale, 
including  such  changes  w  modifications  that 
have  subsequently  been  made  and  continued 
in  effect  Approval  of  these  subsequent 
transfers  will  be  subject  to  the  same  terms 
and  conditions  governing  the  foreign  transfer 
at  the  time  of  the  previous  transfer. 


The  completion  of  all  approved 
transactions,  either  by  virtue  of  sections  9, 37 
and  41  of  the  Shipping  Act  1916,  as  amended 
(46  App.  U.S.C.  806.  835  and  839).  or  the 
Maritime  Administration's  contract  %vith  the 
foreign  person,  «vill  be  authorized  by 
notification  in  the  form  of  a  Transfer  Order  to 
all  interested  parties,  upon  the  receipt  of  the 
executed  contract  the  required  bond  or  other 
surety,  and  other  supporting  documents 
required  by  said  contract 

In  order  that  the  Maritime  Administration's 
records  may  be  maintained  on  a  current 
basis,  the  transferor  and  transferee  of  the 
vessel  are  required  to  notify  the  Maritime 
Administrator  of  the  date  and  place  where 
the  approved  transaction  was  completed,  and 
the  name  of  the  vessel,  if  changed.  This 
information  relating  to  the  completion  of  the 
transaction  and  any  change  in  name  shall  be 
furnished  to  the  Maritime  Administrator  as 


soon  as  possible,  but  not  later  than  ten  days 
after  the  same  has  occurred. 

///.  Vessels  Under  3.000  Cross  Tons 

Generally,  the  Maritime  Administrator  will 
grant  approvals  required  by  section  9  or  37  or 
both  of  the  Shipping  Act  1916,  as  amended. 
(46  App.  U.S.C  806  and  835).  of  vessels  of 
under  3,000  gross  tons  provided  the  vessel  is 
not  needed  for  reasons  of  national  defense 
and  provided  also  that  the  foreign  person  and 
country  of  registry  are  acceptable  to  the 
Maritime  Administration.  Except  an  unusual 
circumstances,  no  conditions  will  be 
imposed. 

Dated:  January  3a  1989. 

By  Order  of  the  Maritime  Administrator, 
lames  E.  Saari. 

Secretary.  Maritime  Administration. 
[FR  Doc  89-2496  Filed  2-1-88: 8:45  am) 

MLLINO  COK  4»1«-aV4l 


1 


I 


> 


Reader  Aids 


mFORMATION  AND  ASSISTANCE 


Index,  finding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 


Cod*  of  F?dM«l  ItoguMiora 

Index,  finding  aids  &  general  infonnation 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

PrMktontial  Oocumonts 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

Tlw  UnHod  StatM  GovonwMnt  Manual 
General  information 

Olhar  Sfvlcas 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


S23-5227 
523-6215 
523-5237 
523-5237 
523-5237 


523-5227 
523-341* 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3406 
523-3167 
523-4534 
523-5240 
523-3167 
523-6641 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  FEBRUARY 


5071-5206...... 

5207-5404 


.1 
.2 


Federal  Register 

VoL  54.  No.  21 

Thursday.  Febniafy  2.  1989 


CFR  PARTS  AFFECTED  DURING  FEBRUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  AHected  (LSA),  «»hich 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  tide. 


1CFR 

305 


.5207 


3CFR 

^  .  ...    -.     ^  » 
MmawiiMive  uroers: 

Presidential  Detennifiations. 
No.  69-10  Of 
Jan.  18, 1969 5071 


7CFR 
1 


.5073 


9CFR 

201 


.5073 


92 

10  CFR 

Prapoeed  Rulas: 

20 

710 

12  CFR 

615 „ _-. 

618 „ 


.5089 


.5069 

.5376 


5074 

5074 


14  CFR 

71 


71. 


16  CFR 

414 


.5214-5219 
5246 


.5090 


16  CFR 

271 

284 


16  CFR 

148 


5075 

5219 


...5076 


162... 
207... 


141 

152.. 

178 

353. 


5076 

.5077,5220 

5091 


5197 

5091 

5092 


20  CFR 

204 


235.. 


.5223 
.5225 


302.. 


337 

21  CFR 

211 

556. 


556... 
692... 


.5226 
.5226 


.5227 
.5229 
.5229 
.5077 


29  CFR 

1 

5. 


530 

31  CFR 
500 


..5303 
„5303 

.5303 


.5229 


515.. 


.5229 


32  CFR 

286b. 


.5235 


36  CFR 

3 


40  CFR 

52 


.5235 


.5236 


60 

61 

81. 
180.. 


261... 
704... 


5^ 

60 

42  CFR 

405 

442 


5078 
5078 
5237 
5079,5060 

5081 

5197 


.5063,  5247,  5249 
5302 


447.. 
483.. 
488.. 
489.. 
496.. 


43  CFR 

PuMc 


UmdOmsrs: 


.5316 
.5316 
.5316 
.5316 
.5316 
.5316 
.5316 


.5302 


11. 


.5083 


44  CFR 

67 

46  CFR 

221 ._ 
252... 
202... 


..5238.5239 
5240 


■  5085 


.  5000 


550 

47  CFR 

73 


.5253 


5243-5245 


ii 


Federal  Register  /  Vol.  54,  No.  21  /  Thursday,  February  2,  1989  /  Reader  Aids 


80  cm 

17.. 


.  5095 


LIST  OF  PUBLIC  LAWS 

LMt  UM  Novmmhm  m,  urn 
The  LM  of  PuMte  Ln*t  wM 
to  fMunMd  mhsn  biHs  era 
snectad  Mo  puMc  lew  during 
the  flrtt  Msaion  of  the  lOltt 
Congrass,  which  convened  on 
Jenuery  3,  1969.  K  mey  be 
used  in  conjunction  with 
"PLUS"  (PuMc  Lews  Updete 
Service)  on  523-6641.  The 
text  of  lews  Is  not  publshed 
in  the  Fedefel  ReQleief  txM 
msy  De  onMiva  wi  rawnuei 
pernphlel  torm  (ratamd  to  es 
"sip  lews")  from  the 
Ouperintsrident  of  Documents, 
U.S.  Government  Printing 
Office.  Wsahington,  DC  20402 
(phone  202-275-3030). 


BEST  COPY  AVAILABLE 


Just  Released 


Quantity        Volume 


Codeof 
Federal 
Regulations 

Revised  as  of  October  1, 1988 


•o 


Title  42— Public  Health 
Parts  1-60  (Stock  No.  869-004-00151-7) 


Parts  61-399  (Stock  No.  869-004-00152-5) 

tie  46— Shipping 

Parts  90-139  (Stock  No.  869-004-00166-5) 


Price 

$15.00 
5.50 

12.00 
Totai  Order 


Amount 
$ 


A  cwnuMtM  chMidM  ot  CFR  inuancM  appMra  CMry  Mond^r  in  ttw  Fadwal 

Mcton  m  addWon.  ■  dwckM  o(  cumni  CFR  vohimM.  oomprt«ng  •  oompMa  CFR 
in  tw  LSA  (LM  ol  CFR  Sactkma  Affactad). 


w\  WW  rmoar 
■ppMreMch 


Pleas*  do  noi  detach 


Order  Form 


EndoMd  Rnd  t- 


to:  Superintendent  of  Documents.  U.S.  Government  Printing  Office.  Washington,  D.C.  20402 


.  Msk4  chsck  Of  money  order  psyttbto 


to  Syperwuorvtom  ol  Documonls.  (PImm  do  not  whd  CMh  or 
•temps).  Indudo  en  eddMionel  25%  tor  foreign  meiknQ. 


1 1 1 1 1 1 1  i-n 


VIS4* 


CradiCMdOrdnCrty 

Total  charges  $ 


Fill  in  the  boxes  below. 


Order  Nc 


^ 


Credit 
Card  No. 


I  I  1  I  I  I  I  I  I  I  M  I  I  I  1  I 


Expiration  Date 


Month/Year        I    I    I    I    I 


•end  me  the  Code  of  Federal  Wegulatlone  publications  i  have 
selected  above. 


Nam*— Ftrat.  Last 

1    1    1    1    II    II     1    II    1    1    1     1    1     II    II     1     1    1     1     1     1    1     1     1 

Siraat  addraas 

[l  II  II  1  11  11  11  11  1  1  1  1   1  II  II  II  1!   II 

Coi 

Tipany  nama  or  additicnal  address  lina 

II    M    II    II    II    1    1    1   1    1    1    1    1   1    1    1    1    II    1    II    1 

Cit 

L 

r                                                                                     Slata      ZtP  Coda 

1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  n  1  1  1  1  1  1  1  1  1  1 

(or  Country) 

1  1  1  1  1  1  M 1  1  1  1  1  1  1           II         1 

For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

PLEASE  PRINT  OR  TYPE 


2-3-89 

Vol.  54  No.  22 


Friday 
February  3, 1989 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


»*:*c»:»:»:»:«»:*.»»:*»»:«»«5-  OIGI T      4TB10« 5  SECOND  CLASS  NEWSPAPER 


S9      R 


OFFICIAL  BUSINESS 
Penalty  tor  private  use.  $300 


f^  FR  S€:RIA300S  NOV 
SERIALS  PROilESSING 
UN IV    HICROTILflS    INTU 

300  N  zEce  eo 

ANi-4   tf^lReOR  HI       '48106 


Postage  and  Fees  Paid 
US  Government  Pnnting  Office 

(ISSN  0097-6326) 


VoLM       lto.2t 

Pl^M  HOC  ITOtl 

! 

> 

1 

V-'" 

rrNMy 
February  3,  19M 

" '  .    ' 

1 . 

IhiiBll  m  Hofw  To  Um  ilia  ¥Uatal  Magmu 

Wtn  infarmatioii  an  bricfioit  in  Watihingtoa.  DC.  amt 
Attstta,  TX.  see  aanaaooBBOri  on  liic  inrid*  cow  ai  Mi 

iMMO. 

m 

i^k 

* 

t          .        "              ,                    ' 

'..-■■ 

J 

c"   ■ 

( 

■  ^  ■ 

-                 ■ 

' 

1 

- 

% 

.■  ■ 

^ 

• 

..      • 

J 

■  ■ 

» 

1 

BEST  COPY  AVAILABLE 


n 


Faderal  Regtoter  /  Vol.  54.  No.  22  /  Friday.  February  3,  1989 


-.«e*5j- 


J 

FEDERAL  KBCI8TBR  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  tlie  OfTica  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20408.  under  the 
Federal  Register  Act  (40  StaL  SOa  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.8.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Fodaral  Raglatw  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
apphcability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Doomients  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Reglsti  will  be  furnished  by  mall  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1J0 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $17SJN)  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washingtoa  DC  20402.  or  chaige  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  die  Federal 


How  To  Ola  TUs  Pubiicatkia:  Use  the  volume  number  and  die 
page  number.  Example:  54  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PCNb 

WHO: 
WHAT 


?-.■■      THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  ef  the  Federal  Register. 

Ftee  put>Uc  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  "Hie  reiatioiuhip  t>etween  the  Federal  Register  and  Codi; 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 


WHY: 


To  provide  the  public  with  access  to  information 
naceasary  to  research  Federal  agency  regulations  which- 
directly  aflect  them.  There  will  l>e  no  discussion  of 
speciBc  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

February  28,  at  OKX)  a.m. 


Office  of  the  Federal  Register. 
'    ~         First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC 
RESERVATIONS:  202-523-5240 

AUSTIN.  TX 

WHEN:    February  22.  at  M»  a.m. 
WHERE:    Lyndon  Baines  Johnson  Library 
8th  Floor,  2313  Red  River 
Street  Austin.  TX 
RESERVATIONS:  Call  the  Houston  Federal 
Information  Center 
Austin:    SU-472-54M 
San  Antonio:    B12-22«-4471 
Houston:    713-229-25S2 


PUBUC 
SobaoiptiaaK 
Paper  or  flche 
Magnetic  tapes 
Problems  with  public  subscriptions 

Single  Gopiaa/bMii  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENCIES 
SubocriplkinK 

Paper  or  ficbe  ^ 

..    Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 


S7B-SI64 


afMs 


:•'  »---v.'- -}■■>*' 


jV-:»:i^?  V^^.-'-tir-'-^- 


;  t:  .-if- 


:3Aj;.-\V-  ^00  '\?-K 


m 


Contents 


Federal  Register 

Vol.  54.  No.  22 

Friday,  Psbniary  9;  1809 


AQncunural  HMrtcatiny  Svnftoa 

nuus 

Almonds  grewn  m  CaBfetiiia.  5409 

Lemons  grown  in  California  and  Arizonct  5407 

Oranges,  grapefruit  tangerines,  and  taagelos  grown  in 

norida.  5405 
Oranges  (navel)  grown  in  Arizona  and  C^Bfonria,  5406 
raofoao)  RULES 
TobatxM)  inspection: 
Flue-ctired  and  barley  tobaceo;  taerli 


AQrtcuttura  DapMtiiMiit 

SeffAgricaltaral  Maikctiat  Setvtes:  CoaUDodity  Credit 

Corporation;  Fanners  Home  AdmiMstTntlrin.  Finest 

Setviea 

Air  Fofcc  DapwtnMftt 


Meetings: 
Scientific  Adidaory  Board.  5544 
(2  documents] 


Board 

RULES 

Accessible  design:  minimum  guidelines  and  requirements. 
5434 

AfRiy  Dspartmant 
See  Eng&ieera  Corps 

Aftewid  HureanWss,  MaMoiwI  FodwiWten 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Bind  and  Otttar  Scvaraly  Handlcappad,  Committaa  for 


See  Committee  for  Purdiaar  fton  Ae  Rmd  and  Oltter 
Severely  Handicai^>ed 

wiva  niyiiiB  vonmNsaiOfi 


Freedom  of  Information  Act:  implementati<m: 
Uniform  fee  sdtedulr  waA  adfainistialive  piidAiea.  55M 


Meetings:  State  advisory  committees: 
Kentucky,  5530 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Safety  and  security  zones,  etC4  list  of  temporary  rules. 
5432 
NOnccs 
Meetings: 
Towing  Safety  Advisory  Committee.  5573 
(2  doctmiaits) 

wnniOTva  iMpaniiiaiii 

See  also  Export  AdministratioB  Bureau;  Foreign-Trada 

Zones  Board:  International  Trade  AAsiaistEatian; 

National  Oceanic  and  Atmospheric  Admiiwstratinn 


NOTICES 

Agency  information  collection  activities  imder  OMB  revie«K. 

5530 
Voting  age  population  for  1988;  estimates,  5630 

Committae  for  Purchasa  From  tha  Bind  and  Othor 
Savwaty  Handlcappad 

NOTICES 

Procurement  Hat,  1989: 
Additions  and  deletions,  5542 
(2  documents) 

ConNnittaa  for  tha  ltnptan>antatk>n  of  TaxtMa  AgiaaiiiaiHa 

NOTICES 

Cotton,  wocA  «id  BMD-raade  textyes: 

China,  5541 

Hong  Kong:  correction,  5541 
Export  visa  requirements;  certification,  waivers,  etd 

Brazil,  5542 

Comnioditv  CiiMI  Coroaraflan 
NOTICES 

Loan  and  piutihase  programs: 
Common  programs  provisions  for  wheat  feed  grains. 

cotton,  and  rice  (1989  crops),  5526  ^ 

Feed  grains  price  support  and  prodaction  at^ustment 
programs  (1989  crops),  5528 

ConMnodlty  Futuraa  Trading  ConNniaslon 

PROPOSED  RULES 

Leverage  transactions 
Correction.  5576 

Customs  Sarvioa 

RULES 

Air  commerce: 
Overflight  exenq)tions  for  private  aircraft  5427 


See  also  Air  Force  Department  Engineers  Corps 
RULES 

Acquisition  regulations: 
Small  business  ccmipetitiveness  demonstradaa  program 
Correction.  5484 

NOTICES  « 

Meetings: 

DIA  Advisory  Board.  5543 

Science  Board  task  forces,  5543 
(3  doctiments) 


See  aho  Wage  and  Hour  EXvisioB 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  genac^  wage  detciaBiiatiaa  dedsiona, 
5560 

Enargy  Dapartmant 

See  iso  Energy  Research  Office;  Fedetat  Eaaigy  Regirfatoiy 

Commission 
Nonccs 

Grant  aad  cooparativa  fseasent  awatda: 
University  of  District  of  Columbia.  5545 


IV 


/  Vol.  54.  Na  22  /  Friday.  February  3,  1980  /  Contento 


EnafBy  RMaarch  Offlca 


Fadwal  Eiwarjaocy  ManaQanMnt  AQancy 


Grants  and  cooperative  agreements;  availability,  etc: 
Special  research  program — 
Nuclear  engineering.  5545 

EhfbiMre  Cofpa 

nonces  ■=''.••"•■ 

Environmental  statements;  availability,  etc: 
Hamilton  Air  Force  Base.  Novato,  CA:  meeting.  5544 

EnvwOiWMfrtal  Prolaclion  AQancy 
mjLCS 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  5448 
Ohia5440 
Solid  wastes: 

'    Underground  storage  tanks  containing  petroleum; 
financial  responsibility  requirements,  5451 

MOHMO  RULES 

Hazardous  waste  program  authorizations: 

Texas,  5500 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Acrykmitrile-butadiene  copolymer,  etc.,  5502 


Environmental  statements;  availability,  etc.: 
Agency  statements— 
Conunent  availability.  5547 
Weekly  receipts,  5548 
Meetings: 
Science  Advisory  Board.  5548 


CM|IUfi  MOnWOTvaDOn  I 

Nonccs 

Foreign  availability  assessments: 
-  ^nittering  equipment.  5531 

raniiiy  suppon  oonwniwf  apon 
See  also  Refugee  Resettlement  Office 
Nonccs 

Agency  information  collection  activities  under  OMB  review. 
5549 


FariMra  HoiiM  Administration 

RUl£S 

Program  regulations: 
Guaranteed  farmer  program  loans 
Correction.  5400 


miics 

Air  traffic  operating  and  lli^t  rules: 
Special  Federal  Aviation  Repilation  Na  54;  high  pressure 

weather  conditions  instrument  approaches  and  visual 

flight  rules;  restrictions,  5580 

FvoBvai  wnwnunicmons  ^ominiMion 


Common  carrier  services: 
Satellite  communications — 
GE  American  Communications,  Inc.;  modification  of 
"^ Space  Station  authorization.  5483    .      •.  ,  •  *. 

NOTICES 

Rulemaking-prooeedingsc  petitions  filed,  granted,  deniedr 
etc  5548 


Flood  insurance;  communities  eligible  for  sale: 
Maryland  et  aL.  5462 

Fadaral  Enaray  Rafluiatory  Commiaslon 

MiUS 

Natural  gas  rate  and  tariff  filings;  filing  fees.  5424 


A/Plications,  hearings,  determinations,  etc: 
Colorado  Interstate  Gas  Co.,  5546 
Northern  States  Power  Co..  5546 
Ringwood  Gathering  Coh  5547 

Fadarai  Mglwvay  Adminiatratlon 

MOaOSCDNUlCS 
Motor  carrier  safety  standards: 
Brakes  of  commercial  motor  vehicles;  inspection,  repair. 

and  maintenance,  5518 
Emergency  warning  devices;  parts  and  accessories 
necessary  for  safe  operation,  5516 


MOKMCD  RULES 

Maritime  carriers  in  domestic  offshore  and  foreign 
commerce: 
Tariff  publication  of  fi«e  time  and  detention  charges 
applicable  to  carrier  equipment  interchanged  with 
sh^pers  or  their  agents,  5506 


RULES 

Railroad  operating  rules: 
Safety  devices;  prohibition  against  tampering.  5485 


Availability  of  funds  and  collection  of  checks  (Regulation 

CC): 
Expedited  Funds  AvaiL>uility  Act:  implementatioiH— 

Teller's  checks;  issuance,  5486 
Preemption  determinations — 

Wisconsin,  5485 


Environmental  statements;  availability,  eta: 
African  elephant  conservation  programs  and  ivory  trading 
practices,  5553 

rooa  ana  onig  MonwiisiraDon 


Animal  drugs,  feeds,  and  related  products: 
Formalin  solution,  5431 

Nystatin,  neomycin,  thiostrepton.  and  triamdnblone 
acetonide  ointment.  5431 


Biological  products: 
Measles  virus  vaccine  live,  mumps  virus  vaccine  live, 
rubella  virus  vaccine  Uve,  and  measles  live  and  small 
pox  vaccines,  5497 
Human  drugs: 
Intonal  analgMJc,  antipyretic  and  antirheumatic 
-  products  (OTC);  tentative  final  monograph: 
correction,  5576 


r 


Fadaral  Registec  t  Vol  54.  No.  22  /  Friday.  Febraary  3. 1980  /  Contents 


Animal  drugs,  feeds,  and  related  products: 
Penicillin  or  tetracyclines  in  animal  feed:  human  health 
risks  with  subtherapeutic  use,  5549 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinaticms — 
Voltaren,  5550 
Medical  devices;  premarket  approval: 
Alcon  Laboratories,  Inc.  Models  C118,  etc,  Posterior 

Chamber  Intraocular  Lenses;  correction,  5576 
Corometrics  Model  146  Fetal  Acoustic  Stimulator; 

correction.  5576 
lOLAB  Intraocular  UVBLOC  Plus  Models  U 102D,  etc: 

correction.  5577 
Siemens  UmOSTAR  Utibotripten  correction,  5576 

rofaJpn  Tiada  Zonaa  Boanl 


Applications,  hearings,  determinations,  eta: 
Wyoming.  5532 

Foiaat  Sarvica 


Environmental  statements;  availability,  etc: 
Plumas  National  Forest  CA.  5530 

Land  and  jurisdiction  transfers,  etc: 
Lake  Ouachita,  AR;  correction,  5576 


Acquisition  regulations: 
Risal  property  an)raiBal  services  and  leasehold  interests; 
puUidiing  sjid  req>onse  times,  5516 


See  Family  Support  Admisdstration:  Food  and  Drug 

AdministratifMi:  Health  Care  Financing  Administration: 
National  Institutes  of  Healtik  Public  Health  Service. 
Refugee  Resettlement  Office 


Ruues 
Medicaid: 
Overpayments  to  Medicaid  inoviders;  refunding  of 
Federal  share.  5452 


See  Public  Healdi  Service 
tmniigration  and  Naturalization  Sarvica 


Immigration: 
Entitlements  program;  systematic  alien  verification.  5556 

Indtan  Affaire  Bureau 


Hoopa-Yurok  Settlement  Act;  settlement  roll  preparation; 
correction,  5552 


See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureao;  National  Paric  Service;  Surface 
Mining  Reclamation  and  Enforcement  Office 


Intamal  Ravanua  Sarvica 

RMCS 

Income  taxes: 
Corporate  separations 
Correction.  5577 
WWPOSED  RULES 

Income  taxes: 
Prizes,  awards,  and  employee  achievement  awards; 
changes 
Correction,  5577 

iiilai  national  Trada  Administration 
Nonccs 
Antidumping: 
Li^t-walled  welded  rectangular  carbtm  steel  tubiqg 
front- 
Taiwan,  5532  ^ 
Countervailing  duties: 
Fresh,  chilled,  and  frozen  pork  from  Canada,  5537 

iniorsiaia  commarca  vommiasion 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc: 
Logansport  &  Eel  River  Short-Line  Co.,  Inc  et  al.,  5555 

Railroad  services  abandonment 
CSX  Transportation.  Inc,  5555 

Juatica  Dapartmant 

See  Immigration  and  Naturalization  Service 


See  Employment  Standards  Administration;  Wage  and  Hour 
IKvision 

Land  Managemant  Buraau 

NOTICES 

Environmental  statements;  availability,  etc: 

Coal  preference  right  lease  appUcations — 
Colorado,  5553 
Resource  management  plans,  etc: 

Redding  Resource  Area,  CA.  5553 


NOTICES 

Agency  information  collection  activities  under  OMB  review, 
5561 

Nationai  Cradtt  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act  5575 

llationri  Economic  Commiailon 

NOTICES 

Meetings,  5561 

Nationai  Foundation  on  tha  Arta  and  tha  HumanWaa 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
5561 

National  Highway  Trsfflc  Safaty  Administration 

PROPOSED  RUl£S 

Motor  vehicle  theft  prevention  standard: 
Motor  vehicle  rental  and  leasing  companies;  reporting 
requirements,  5519 


w 
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MeetingK 
TherapeutiG  endoacopy  and  bleeding  nloo*  ( 
development  conference.  5550 

National  Ocaanie  and  Atmoapharte  AdmMatrallon 


FIshety  management  councils;  hearing 
New  England — 
Sea  scallop.  5539 
Meetings: 

Western  Pacific  Fishery  Management  CoonciL  !SMO 
Permits: 
Endangered  and  threatened  species,  5540 
Marine  nammals.  5540,  5541 
(2  documents) 


Concession  contract  negotiations: 
Genet  Expeditions.  Inc^  5655 

National  Sdanca  Foundalion 

NOnCE* 

Committees;  establishment,  renewal,  tecndnation,  ala: 
Computer  and  Information  Science  and  Ei^iaaeriBg 
Industrial  Advisory  Cmnmittee.  5562 

Meetings: 
Informal  Science  Education  Program  Review  Panel  5562 
Instructional  Materials  Development  Panel  SSB2 


Radioactive  waste,  low-level 
Emergency  access  to  nonfederal  and  regional  diqKwal 
facilities;  criteria  and  procedaiea,  948B 


Environmental  statements:  availability,  cio: 
Georgia  Power  Co.  et  al.  5562 

Applications,  hearings,  determinations,  etc: 
Commonwealth  EcBson  Co,  5563 
Rochester  Gas  ft  Electric  Corp,  S56S 
Southern  California  Edison  Co.  et  al.  5566 
(2  documents) 


Pay  administratian: 
Overtime  pay  computation.  5495 


Meetings,  5567 

rTWKMni  • 
Nonccs 

Meetings,  5567 


on  FadafU  EMca  Law  Rafonn 


See  also  Food  and  Drug  Administration:  National  tnstllatea 
of  Health 


Agency  information  collection  activities  under  OMB  review, 

5551 
Childhood  vaccines;  adverse  event  reporting,  SSn 
Organization,  functions,  and  authority  dalfl§attonK 
Health  Resources  and  Services  Administxatian 

(fealtb  Professions  Bureau.  Diredoc  5562 


I 


rfviuyw  nvovniaiiMni  unioa 
mius  " 

Refogee  resetttemeBt  prograiK 
Cash  and  medical  aaaistawca.  and  si^poft  services,  etc., 
5463 

naaaafcn  ano  Spadal  ProQrania  AoniMialraiMn  ~ 


Pipeline  safety: 
Non-wrided  tie-in  foints;  pressure  testing  exception.  5484 

SocufiHaa  and  EMlianQa  CwiwiilMlon 


Agency  information  odlection  activities  under  OMB  review. 

5568 
Self-regidatory  organization^  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  5568 

National  Association  of  Securities  Dealers,  lac  5680 
Applications,  hearings,  determinations,  eta: 

Legal  ft  General  Ckoep  Fk  et  al,  5568 

Mutual  of  Omaha  Growth  Fund.  Inc  et  al,  5571 

9iaia  Dapanmam 

NOTICES 

Lebanon;  U.S.  pas^NHl  travel  reatriirtions.  5573 
Surfaca  MinlnQ  Radamation  and  Entoroamant  Offica 

PROMMED  MILES 

Initial  and  permanent  regulatory  programs: 
Underground  coal  mining.  sorEace  iaipacts;  prohibitions 
applicability 
Correction.  5577 


TaxHa  AQvaamanla  I 
See  Committee  fat  the  bnplementaticm  of  Textile 
Agreements 


See  also  Coast  Guard;  Federal  Aviation  Administaratioa: 
Federal  Highway  A^ninistiatkin:  Faderal  Railroad 
Administration;  National  Highway  Traffic  Safety 
Administration:  Research  ami  fecial  Progsams 
Administration 

mOKMEOMJLES 

Aviation  proceedings: 
Intematianal  airifaie  prices;  lebating  enforcement  policy, 
»n7 

See  Customs  Service;  Internal  Revenue  Service 


wNiaa  oiBiaa  mrornHBOR 


Art  objects;  importation  for  exhibition: 
DaMghts  far  Ike  Senses:  Dstch  and  Fleoisk  StiU-Ufe 
Paintings  from  Budapest,  5574 


Unitad  Stataa  InatHuta  of  I 

NOTICES 

Meetings;  Sunshine  Act,  5575 

Waga  and  Hour  DIvWon 

WWWSEONUta 

Homewofkers:  empleyiBant  ia  iadoatrisa;  hearinfls,  5500 
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Saparata  Parts  tai  TMa  laaua 

Partll 

Department  of  Transportation,  Federal  Aviation 
Administration.  5580 


Additional  information,  including  a  list  of  public 
laws,  telephone  ntmibers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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RulM  and  Regulations 


TNs  section  of  tie  FEDEML  REGISTER 
oomaina  raguialory  documents  havino 
general  appicatiity  and  legal  effect,  most 
of  wfiidt  are  keyed  to  and  codMed  in 
the  Code  of  Federal  Regufilions.  which  is 
publshed  under  60  tMes  pursuant  to  44 
U.S.a  15ia 

The  Code  of  Federal  Regulatens  Is  aoM 
by  lite  Gt^erinlendenl  of  Documents. 
Prices  of  new  books  are  Med  in  the 
first  FEDERAL  REGISTER  Issue  of 


DEPARmEHT  OF  AQRICULTURE 
Agrtcuitml  MwlMlins  Swvtos 
7CFRPwt908 
[Docfcel  Na  FV-89-004] 

Oranges,  QrapcfraN,  TangocliMs,  wid 
I  ■ngsKM  uroivn  n  nonmsuvncy 


r.  A^icultond  Marketing  Service, 
USDA. 
i^cnow;  Final  rule. 

•ummahy:  The  Department  is  adopting 
witiiont  modification  as  a  final  mk  an 
interim  final  role,  which  temporarily 
relaxed  die  mfninwim  sixe  requirements 
for  domestic  shipments  of  Florida  Dancy 
tangerines  from  size  176  (2%«  inches  in 
diameter)  to  size  210  (2^*  inches  in 
diameter).  The  size  composition, 
maturity  level,  and  current  and 
prospective  market  demand  conditions 
for  the  1986-69  season  Dancy  tangerine 
crop  warrants  this  action. 
EFFECnvi  DATE  February  3, 1989. 


.5462 


knoM  contact: 

Gary  O.  Rasmussen.  Marketing 
specialist.  Marketing  Order 
Administration  Branch.  Fhiit  and 
Vegetable  Divisim.  AMS.  USDA.  P.O. 
Box  96456,  Room  2525-S.  Washington, 
DC  20090-6456:  telephone:  (202)  475- 
391& 

•u>w.nwiTiutY  wyomiATiow:  This 
final  rule  is  issued  under  the  Marketing 
Agreement  and  Marketing  Order  No. 
905,  as  amended  (7  CFR  Part  905). 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regnlatioo  1512-1  and  has 
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been  determined  to  be  a  "mm-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requinunente  set  fmth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultiual 
Maiiceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
bnriness  siri^cct  to  sodi  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
tfirough  groop  actian  (rf  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  stetutes  have  small  entity 
orientetion  and  compatibility. 

There  are  approximately  100  shippers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos  subject  to 
regulation  under  ttw  Florida  dtms 
mariceting  order.  In  addition,  diere  are 
approximately  13,000  nange,  grapefruit 
tangerine,  and  tangelo  jxtKlucers  in 
Florida.  Small  agricnhival  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  die  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipte  are  less  than  $3,500,000. 
A  minority  of  these  shippers  and  a 
majority  6f  the  producers  may  be 
classified  as  small  entities. 

Grade  and  size  requirements  for 
Florida  citrus  fruit  covered  under  this 
marketing  order  are  specified  in 
i  905.306  Orange,  Grapefruit,  Tangerine, 
and  Tangelo  Regulation  6  (7  CFR 
905.306).  Section  905.306  is  effective  on  a 
continuing  basis  subject  to  modification, 
suspension,  or  termination  by  the 
Secretary. 

An  interim  final  rule  amending 
paragrai^  (a)  of  1 905.306  was  issued 
November  16, 1966,  and  was  published 
in  the  Federal  Register  (53  FR  4768a 
November  25. 1968).  Iliat  rule  provided 
that  interested  persons  could  file  written 
ccmunento  through  December  27, 1988. 
No  commento  were  received. 

The  interim  final  rule  amended 
paragraph  (a)  of  {  905.306,  temporarily 
relajdng  the  minimum  size  requiremento 
for  domestic  ridpmente  of  Florida  Dancy 
tangerines  from  size  176  (2^*  inches  in 
diameter)  to  size  210  (2%*  inches  in 
diameter)  for  the  period  November  21, 


1968.  tfaroo^  August  20. 1989.  The 
relaxation  is  only  for  1966-89  season 
Dancy  tangerine  shi{mients.  Titter 
minimum  size  requirements  (size  176) 
will  resume  for  Dancy  tangerines 
effective  August  21. 1988.  as  provided  in 
<  905.306.  The  tighter  minimum  size 
requiremenU  are  for  1989-90  season 
shipmento  and  are  based  upon  the 
maturity,  size,  quality,  and  flavor 
characteristics  of  Flcwida  Dancy 
tangerines  eariy  in  the  shipping  season. 

lite  Citrus  Administrative  Committee 
(committee),  which  administers  die 
program  locally,  recommended  that  size 
210  Dancy  tangerines  be  released 
effective  November  21. 1968,  at  ito 
meeting  of  October  18, 1988.  The 
committee  recommended  dus  action 
based  on  the  projected  maturity  and 
flavor  levds  and  size  oomporition  of  die 
tangerine  crop  remaining  for  shipment  at 
that  time.  Relaxing  die  miniimim  gixe 
requiremenU  follows  the  practice  of 
prior  years  of  lowering  such 
requiremente  when  the  crop  has  readied 
an  acceptable  level  of  flavor  and 
maturity.  The  maturity  and  flavor  of  size 
210  tangerines  is  adequate  to  foster 
strong  sales  in  fresh  market  channels  for 
the  remainder  of  the  season.  Florida 
Dancy  tangerine  shipmente  normally 
start  in  November  aiid  peak  in 
December. 

The  committee  meets  prior  to  and 
during  each  season  to  consider 
recwnmendations  for  modificatim, 
suspension,  or  terminatioa  of  die 
regulatory  requiremente  for  Florida 
oranges,  grapefruit  tangerines,  and 
tangelos.  Committee  meetings  are  open 
to  the  public  and  interested  persons  may 
exfHess  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requiremento  would  tend  to  effectuate 
the  declared  policy  of  the  Act 

Some  Florida  tangerine  shipmente  are 
exempt  from  the  minimum  grade  and 
size  requiremente  effective  imder  the 
marketing  order.  Handlers  may  ship  up 
to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day  under  a 
mininiimi  quantity  exemption  provision. 
Also,  handlers  may  ship  up  to  two 
standard  packed  cartons  of  fruit  per  day 
in  gift  packages  which  are  individuaDy 
addressed  and  not  for  resale,  under  the 
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current  exemption  provieiont.  Fhiit 
■hipped  for  animal  feed  is  also  exempt 
under  specific  conditions.  In  addition, 
fruit  shipped  to  commercial  processors 
for  conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  is  not 
subject  to  the  handling  requirements. 

The  relaxation  of  the  mintmnin  size 
requirements  applicable  to  Dancy 
tangerines  was  designed  to  maximize 
fresh  domestic  shipments  and  permit 
shipments  to  meet  buyer  needs.  The 
relaxation  is  meeting  these  objectives. 
Therefore,  the  Department's  view  is  that 
the  impact  of  this  action  upon  producers 
and  shippers  will  be  beneficial  because 
it  will  enable  shippers  to  continue  to 
provide  Dancy  tangerines  consistent 
with  buyer  requirements.  The 
application  of  minimum  size 
requirements  to  Dancy  tangerines  over 
the  past  several  years  has  resulted  in 
fruit  of  acceptable  size,  maturity,  and    , 
flavor  being  shipped  to  fresh  maricets.  ''^ 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule  as 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C  553,  it  ia  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Fadaral  Raglaft  because:  (1)  This 
action  maintains  relaxed  minimum  size 
requirements  currently  in  effect  for 
Florida  Dancy  tangerines;  (2)  Florida 
Dancy  tangerine  shippers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting  and 
they  are  prepared  to  continue  operating 
in  accordance  with  the  relaxed 
requirements;  (3)  shipment  of  the  1968- 
80  season  Florida  Dancy  tangerine  crop 
is  currently  underway:  (4)  the  interim 
final  rule  provided  a  30-day  comment 
period,  and  no  comments  were  received; 
and  (5)  no  useful  purpose  would  be 
served  by  delaying  the  effective  date 
until  30  days  after  publication. 

list  of  8iib)M:l8  in  7  CFR  Part  M6 

Marketing  agreements  and  orders, 
Florida.  Grapc^t  Oranges,  Tangelos, 
Tangerines. 

For  the  reaaooa  set  foitii  in  the 
preamUa,  7  CFR  Part  906  is  amended  aa 
foUowK 


PART  M»-0ftANQE8.  QRAPEFRUIT, 
TANQERINES,  AND  TANQELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  906  continues  to  read  as  follows: 

AudMifity:  Sees.  1-18, 48  Stat  31.  as 
amended:  7  U.8.C  601-874. 

S80SJ08    [AmMidadl 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  1 905.306, 
which  was  published  in  the  Federal 
Register  (53  FR  47662.  November  25, 
1968),  is  adopted  as  a  final  rule  without 
change. 

Nole^-This  sectioD  wlD  appear  In  the  Code 
of  Federal  Regulations. 

Dated:  January  31.  I960. 
Robert  C  Kaonay, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  80-2500  Filed  2^2-89;  6:45  am] 

looatstt 
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fi  Agricultural  Marketing  Service. 
U8DA. 

action:  Final  rule. 


:  Regulation  686  establishes 
the  quantity  of  California-Arizona  Navel 
oranges  that  may  be  shipped  to  market 
during  the  period  February  3  through 
February  9, 1960.  Such  action  is  needed 
to  balance  the  supply  of  frrah  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  maiketing  situation  confronting 
the  orange  industry. 
DATU:  Regulation  686  (|  907.986)  is 
effective  for  the  period  February  3, 1960, 
through  February  9, 1980. 


kTWN  contact: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Room  2528-S,  P.O.  Box  96456, 
Washington.  DC  20000-6456;  telephone: 
(202)  447-612a 


rARV  mtonmation:  Thia 
final  rule  is  issued  under  Marlieting 
Order  907  (7  CFR  Part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  or  1037,  aa  amended,  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

Tliere  are  approxiinately  125  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  mariceting  order,  and 
approximately  4.065  producers  in 
Califomia  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  ti^ose  whose  gross  annual 
receipts  are  less  than  $3,500,000.  Hie 
majority  of  handlers  and  producers  of 
CaHfomia-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1988-80  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
met  publicly  on  January  31, 1989,  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended 
by  a  9  to  2  vote,  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  demand  for 
navel  oranges  is  fair. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  diis  action  and  that  good 
cause  exists  for  not  posQ>oning  the 
effective  date  of  this  action  until  30  days 


/  Vol  MqHo.  2g  /-waayytftftrttary  Vt9e9  /  Rules  snd  Regolalleite  5407 


afto- publication  in  te  Fadaral  i 
because  of  insufficient  time  between  the 
date  when  informatioo  became 
available  upon  which  this  regulation  is 
baaed  and  Uie  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act  Interested  persons  were  given  an 
opportimity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act  it  ia  necessary  to 
make  this  regulatory  provision  e^cdve 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
e^ctive  time. 

list  of  SobiMits  in  7  CFR  Part  907 

Arizona.  California.  Marketing 
agreements  and  orders.  Navel  Oranges. 

For  the  reasons  set  forft  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
foUows: 

PART  907-NAVEL  0RANQE8  GROWN 
IN  ARIZONA  AND  0E8IQNATE0  PART 
OFCAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Anthotitr  Sees,  l-ia,  48  Stat  St  as 
amended:  7  U.S.C  601-674. 

2.  Section  907.886  is  added  to  read  as 
follows: 

NolK  Tfaie  sectian  will  not  appear  in  die 
Code  of  Federal  Regalatiotts. 


S907.M8 

The  quantity  of  navel  oranges  grown 
in  Calif<nnia  and  Arizona  wUch  may  be 
handled  during  die  period  February  3, 
1989,  throu^  February  9, 1988,  are 
establisbed  as  follows: 

(a)  District  1:  t4794X»  cartona; 

(b)  District  2: 221XX»  cartons; 

(c)  District  3:  unlimited  cartons; 

(d)  District  4:  unlimited  cartons. 

Dated:  Febnary  1. 1966. 

Robert  CKaaney. 

Deputy  Director,  Fruit  and  Vegetabk 
Division. 

(FR  Doc.  60-2667  Piled  2-2-66: 8:45  am) 


7CFRP»t010 

ILainonRaa.651] 

LMnons  Grown  In  CnMomfai  and 
Arbona;  Limitation  of  Handing 

AOMCt:  Agricahural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


Febiuaiy  5  thrangh  FObiuary  n.  1889L 
Such  action  is  needed  to  balance  tlM 
supply  of  frerii  lemons  with  aurket 
demand  for  the  period  q>ecified,  due  to 
the  marketing  sitnation  confronting  the 
lemon  industry. 

dates:  Regulation  651  ((  Oiaosi)  is 
effective  for  die  period  February  5 
through  February  11. 1968. 
MM  PWITHBI  WmOWaUTlOW  CONTACT 
Beatriz  Rodriquez,  Marketing  Specialist 
Mariceting  Order  Administration  Brandi. 
FftV,  AMS,  USDA.  Room  2523,  South 
Boilding,  P.O.  Box  96456,  Washington. 
DC  20000-0456;  telephone:  (202)  447- 
5697. 


R  Regulation  651  establishes 
the  qaanti^  ti  frssh  CaUfonia-Arisana 
lemcnis  that  may  be  shinied  to  mariwt  at 
265^466  cartons  duriiv  the  period 


rARV  wyonnATiON.  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  '^aon-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirem«its  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agrictiltural 
Mariceting  Service  has  determined  tiiat 
this  action  wrall  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  sodi  actions  in  order 
that  small  bosineeses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  ismied  pursuant  to  tlie 
Agricultural  Marketing  Agreeuient  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  bnHi^t  about  through 
group  action  of  esaentiaDy  small  entities 
actbig  on  their  own  befaaU.  Tuus,  both 
statutes  have  nnall  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizcma  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2.500  producers  m  Ae 
regulated  area.  SaaU  agricultural 
producers  have  been  de&ied  by  tiie 
&iiall  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  finas  are  defined  as  those  whose 
gross  annual  receipts  are4ess  tiian 
$3,500J)0a  The  majority  of  handlers  and 
producers  of  Califiomia-Arizona  lemons 
may  be  classified  aa  small  entities. 

This  regulation  is  issued  under 
Mariceting  Order  Na  910,  as  amended  (7 
CFR  Part  810)  regulating  the  handling  of 
lemons  grown  in  Cabfomia  and  Arizona. 
The  order  ia  effective  under  the 
Agricuhnral  Marketing  Agreement  Act 
(the  "Act"  7  U3.C  001-674),  as 
amended.  This  action  is  based  upon  the 
recommendatkm  and  information 
submitted  by  the  Lemon  Administrative 


Committee  (Committee)  and  upon  otiier 
available  inJFoimation.  It  is  foimd  that 
this  action  will  lend  to  effectuate  the 
declared  policy  of  the  Act 

This  regulation  is  consistent  with  die 
maiketing  policy  for  1968-89.  The 
Committee  met  publicly  on  January  31, 
1989,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  "Hie 
Coniinitt??e  reports  that  demand  for 
lemons  is  fair. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Fadaral  Registar 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  the  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
die  Act  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  cm  the  regulation  at  an 
opening  meeting.  It  is  necessary,  in 
order  to  effectuate  the  declared 
purposes  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  •!• 

Marketing  agreements  and  orders, 
California.  Arizooa,  I^wKina. 

For  the  reasons  set  fwth  in  the 
preamble,  7  CFR  Part  010  is  amended  aa 
follows: 

PART  •10-LEMONS  GROWN  M 
CALIFORNU  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  ctmtinues  to  read  as  foDows: 

Authority:  Sees.  1-U.  48  SUL  31,  aa 
amended:  7  USX:.  601-674. 

2.  Section  910.951  is  added  to  read  as 
follows: 

Note:  This  section  wiU  not  appear  in  tlie 
Code  of  Federal  Regulations. 


S9W.8S1    Lemon  RssuMlon  851. 

Tlie  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  die  period  February  5, 
1989.  tfarou^  February  11, 1969,  is 
establisbed  at  266,466  cartons. 
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Dated:  Fafarawy  t  ina 

KODflft  C*  KMBBJT  I 

Zteputr  /Mractor.  Au/(  am/  Vegetable 
Division. 

(PR  Doc  8»-J8n  PUad  S-2-80;  8:45  am] 
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for 


Almond  I 
Agricoltunl  Markatii^  Service, 


U8DA. 

action:  Final  rale. 


n  This  final  rule  changes 
administrative  rules  and  regulations 
established  under  the  Federal  mariceting 
order  for  California  almonds  to  require 
handlers  of  California  almonds  to:  (1) 
File  no  later  than  September  1  of  each 
year  ABC  Form  42,  a  handler 
information  sheet  listing  the  handler's 
name,  address,  phone  number, 
ownership  or  corporate  information,  and 
acknowledgement  of  receipt  of  almond 
marketing  order  program  information: 
aad  (2)  place  written  orders  for  sample 
packages  of  afanonds  with  the  Almond 
Board  of  California  (Board)  no  later  than 
Febniary  1  of  any  crop  year  (or  August 
IS  of  any  crop  year,  vrhen  a  40  percent 
deferment  provision  contained  in  the 
order  is  used)  to  receive  credit  against 
tfieir  assessment  obligations  for  that 
year.  The  Board  is  the  agency 
responsible  for  local  administration  of 
the  almond  marketing  order. 

The  first  change  will  provide  Board 
management  with  certain  organizational 
information  regarding  alnumd  handlers 
regulated  under  the  order.  This 
information  is  needed  by  Board 
management  and  the  U.S.  Department  of 
Agriculture  (USDA)  to  improve 
compliance  under  die  almond  marketing 
order.  The  second  change  will  give  die 
Board  additional  time  to  arrange  for  the 
production  of  sample  packages. 
Additional  time  is  necessary  due  to 
greatly  increased  handler  demand  for 
such  packages. 

IDATC  March  «,  1900. 


mON  CONTACTS 

Allen  Belden.  Marketing  Specialist 
Marketing  Order  Administration  Branch. 
Room  2S2S.  Soadi  BoUdiiig,  Fft  V.  AMB. 
USDA.  P.O.  Box  gMSe.  Washington.  DC 
20000-0456:  telephone:  (202)  447-512a 
WPnjMMTARV  mponmation:  This 
final  rule  is  issued  under  marketing 
agreement  and  Order  Na  001  (7  Cni 


Part  901),  both  as  amended  (order), 
regulating  the  handling  of  ahnonds 
grown  in  California.  Ine  order  is 
effective  under  the  Agricultural 
Mariceting  Ayeement  Act  of  1937,  as 
amended  (7  U.S.C  001-074),  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  **non-major" 
rule  under  criteria  contained  therein. 

Purauant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  diis 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  smaU  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordera  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  this  regulation  has  small  entity 
orimtation  and  compatibility. 

There  are  an  estimated  115  handlen 
of  almonds  subject  to  regulation  under 
the  marketing  order  for  California 
almonds  during  die  current  season. 
There  are  approximately  7,500 
producen  in  the  regulated  area.  Small 
agricultural  producen  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  yean  of  less  than        , 
$500,000,  and  small  agricultural  service  \ 
firms  are  defined  as  ^ose  whose  grosr^ 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers,  producers,  and 
accepted  usen  of  California  almonds 
may  be  classified  as  small  entities. 

This  action  amends  the  rules  and 
regulations  established  under  the 
marketing  order  for  California  almonds 
to  specify  requirements  for  handlen  of 
California  almonds.  Based  on  a 
unanimous  recommendation  of  the 
Board  at  its  July  20, 1908,  meeting,  a  new 
i  gei.474(e)  is  added  to  die 
Administrative  Rules  and  Regulations, 
requiring  that  each  handler  file  no  later 
than  September  1  of  each  year  ABC 
Form  42.  a  handler  information  sheet 
listing  the  handler's  name,  address, 
telephone  number,  ownership  or 
corporate  information  and 
acknowledgement  of  receipt  of 
marketing  order  program  information. 
The  type  of  entity  would  have  to  be 
specified  (i.e..  a  sole  proprietorahip.  a 
partnership,  or  a  corporation)  with  the 
names  and  ad(besses  of  the  owner, 


partners,  or  corporate  officers,  at 
appropriate. 

The  rationale  to  require  this 
information  sheet  is  based  on  the 
research  of  the  Board's  Administrative 
and  Finance  Committee  and  the 
recommendation  of  the  Board,  which 
anticipates  improved  compliance 
opA«tiont  under  the  marketing  order 
through  the  use  of  these  records.  It  is 
estimated  that  the  handler  information 
sheet  as  recommended  by  the  Board, 
will  take  less  than  five  minutes  to 
complete,  and  thus  will  present  no 
significant  burden  to  the  estimated  115 
handlen  subject  to  regulation  under  the 
California  almond  mariceting  order. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3507). 
the  information  collection  provisions 
contained  in  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  assigned  OMB 
Control  No.  0581-0071. 

Under  S  981.441(d)(l)(i).  handlen  may 
receive  credit  for  distributing  sample 
almond  packages  purchased  from  the 
Board  containing  one-half  ounce  or  less 
of  almonds,  to  charitable  or  educational 
outlets.  The  second  change  adds  a  new 
paragraph  (F)  to  {  981.441(dHl)(i). 
requiring  that  handlen  place  written 
orden  for  san^ile  packages  with  the 
Board  no  later  than  February  1  of  any 
crop  year,  except  to  the  extent  handlen 
use  the  deferment  provision  found  in 
paragraph  (b)  of  1 901.441.  Handlen 
using  the  deferment  provision  punuant 
to  paragraph  (b)  will  be  required  to 
place  written  orden  for  sample 
packages  with  the  Board  no  later  than 
August  15  of  any  crop  year.  In  order  to 
provide  ample  time  for  handlen  to  place 
written  orden  for  sample  packages  with 
the  Board  for  this  crop  year,  handlen 
would  be  required  to  place  written 
orden  no  later  than  March  15. 1989, 
instead  of  the  February  1  date. 

These  new  deadlines  by  which 
handlen  must  place  ordera  with  the 
Board  for  sample  almond  packages  are 
needed  because  of  the  greaUy  increased 
volume  of  generic  package  sales  to 
handlen.  Orden  need  to  be  placed  10  to 
20  weeks  in  advance  in  order  to  provide 
adequate  time  to  prepare  the  large 
volume  of  packages  requested.  The 
deadlines  will  help  ensure  an  adequate 
supply  of  the  sample  almond  packs  for 
use  by  handlen  in  promoting  California  ' 
almonds,  which  may  further  benefit  the 
industry  through  subsequently  increased 
sales  of  almonds  in  the  marketplace. 

Due  to  the  addition  of  the  above 
paragraph  (F)  to  1 9ei.441(d)(lHi).  die 
present  paragra{^  (F)  will  be 
redesignated  as  paragraph  (G):  :• . . 
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Notice  of  a  proposal  to  add  new 
SS  981.441(d)(l)(i)(F)  and  981.474(e)  was 
published  in  the  September  27, 1988, 
issue  of  the  Federal  Register  (53  FR 
37586).  Comments  on  the  proposed  rule 
were  invited  from  interested  pereons 
until  October  27, 1988.  No  comments 
were  received.    .. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  found  that 
this  final  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

List  of  SubjecU  in  7  CFR  Part  901 

Almonds.  California,  Marketing 
agreements  and  orden. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  amended  as 
follows: 

Nole^— These  sectionB  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

PART  981-(AMENDED] 

1.  The  audiority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Aatharity:  Sees.  1-19. 48  Stet  31,  as 
amended:  7  U.8.C  001-674. 

2.  Amend  f  901.441  by  redesignating 
paragraph  (d)(l)(i)(F)  as  (d)(lHi)(G)  and 
adding  a  new  paragraph  (d)(l)(i)(F)  to 
read  as  follows: 

S  901.441    CradWnQ  for  martceUng 
pramsmii  aKiWowj  panMivenNn^ 

*  •        •        •        • 

«!)••• 

(!)••• 

(i)  •  •  • 

(F)  Handlen  must  place  written 
orden  for  sample  packages  with  the 
Board  no  later  than  February  1  of  any 
crop  year  except  to  the  extent  that 
handlen  use  the  deferment  provision 
found  in  paragraph  (b)  of  this  section: 
Provided.  That  for  the  1988-80  crop  year, 
handlen  must  place  written  orden  no 
later  than  March  15, 1980.  Handlen 
must  place  written  ordera  for  sample 
packages  with  the  Board  no  later  than 
August  15  of  any  crop  year  to  receive 
credit  for  up  to  40  percent  of  their 
creditable  assessment  obligations  when 
using  the  deferment  provision  punuant 
to  paragraph  (b)  of  this  section. 

*  *        *  .      •        * 

3.  Amend  1 901.474  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 


(901474    OOMrrsporta. 

•        •       •        •        • 

(e)  Handler  information  reports.  Each 
handler  shall  file  no  later  than 
September  1  of  each  year  ABC  Form  42, 
a  Handler  Information  Sheet  listing  the 
handler's  name,  address,  phone  number, 
ownerahip  or  corporate  information  and 
acknowledging  receipt  of  marketing 
order  program  information. 

Dated:  January  31, 1989. 

Robert  CKeeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  89-2591  Filed  2-2-89;  8:45  am] 
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Farmers  Homo  Adminiatrstton 
7  CFR  Part  1980 

Ravialon  of  Guarantaad  Farmer 
Program  Loan  ReguUrtiona 

AOENCV:  Farmen  Home  Administration. 
USDA. 

action:  Final  rule;  correction. 


:  The  Fannere  Home 
Administration  (FmHA)  corrects  a  final 
rule  published  January  13, 1999  (54  FR 
1534)  to  Exhibit  E  to  Subpart  B  of  Part 
1980  of  its  regulations.  An  error  was 
made  which  changes  the  intended 
implementation  of  this  exhibit.  The 
intended  effect  of  this  action  is  to 
correct  this  error. 

■FFfCTIVI  OATC  February  3. 1989. 

POH  funtnbi  mfomiation  contact: 
Randy  Tingler.  Guaranteed  Loan  Making 
Brandi.  Farmen  Home  Administration. 
USDA.  Room  5439,  Washington.  DC 
20250.  Telephone:  (202)  47&-4022. 

tUPPLEMENTAIIV  MPONMATION:  On 
January  13, 1989.  FmHA  published  a 
final  rule  to  implement  the  changes  to  its 
regulations  necessary  to  implement  the 
A^cultural  Credit  Act  of  1987.  Exhibit 
E  to  7  CFR  Part  1980,  Subpart  B 
implements  the  demonstration  project 
between  the  Farm  Credit  System  and 
Farmera  Home  Administration  for  the 
purchase  of  certain  Farm  Credit  System 
acquired  farm  land.  Errora  made  in 
Exhibit  E  changed  the  meaning  and 
intent  of  the  exhibit 

The  following  corrections  are  made  to 
54  FR  on  page  1595  dated  January  13, 
1909: 

PART  1980-GENERAL 

1.  The  audiority  citation  for  Part  1980 
continues  to  read  as  follows. 

Audmity:  7  U.S.C.  1989;  42  U.S.C  148a  5 
U.S.C.  301;  7  CFR  2.23  and  2.70. 


Subpart  8— General 

Exhibit  E  to  Subpart  B— Demonstratioo 
Project  for  Purchase  of  Certain  Farm 
Credit  System  Acquired  Farm  Land 

2.  Paragraph  III  E  is  corrected  by 
adding  a  new  last  sentence  to  read  as 
follows:  "Except  the  reserve 
requirement  as  ouUined  in 

1 1980.106(b}(17)(iii)  of  diis  subpart  may 
be  from  0  up  to  10  percent." 

3.  Paragraph  IV  J  is  corrected  by 
removing  the  phrase:  "as  defmed  in 
S  1980.106(b)(17)  of  diis  subpart". 

Date:  January  28, 1989. 
Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development 
[FR  Doc.  89-2532  FUed  2-2-80;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  62 

Criteria  and  Proceduree  for 
Emergency  Acceaa  to  Non  reoeral 
and  Regional  Loie-Level  Waete 
Diapoaal  FacNHiee 

AOENCv:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

•UMMANV:  The  Nudear  Regulatory 
Commission  (NRC)  is  issuing  this  rule  to 
establish  criteria  aiid  procedures  for 
fulfilling  its  responsibilities  associated 
with  acting  on  requests  by  low-level 
radioactive  waste  generators,  or  State 
officials  on  behalf  of  those  generators, 
for  emergency  access  to  operating.  non- 
Federal  or  regional,  low-level 
radioactive  waste  disposal  facilities 
under  section  6  of  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985.  Grants  of  emergency  access 
may  be  necessary  if  a  generator  of  low- 
level  radioactive  waste  is  denied  access 
to  operating  low-level  radioactive  waste 
disposal  facilities  and  the  lack  of  this 
access  results  in  a  serious  and 
immediate  threat  to  the  public  health 
and  safety  or  the  common  defense  and 
security. 

EFFECTIVE  DATE:  March  6, 1989. 
ADDRESS:  Copies  of  comments  received 
on  the  proposed  rule  and  the  regulatory 
analysis  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Lambert,  Division  of  Engineering. 
Office  of  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3857. 
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V.  Asaumptkiai 

Vn.  tatfoMls  far  CMtMto 
VUL  Tenns  and  CoMiMflM  i 

AcceM  OiapoMl 
n  flBriyi'*  nfr^titlrl 
X.  FtntUiv  of  No  SioBificaat  BavirouMOlal 

InpMb  Availability 
XL  Papanrafk  RadocttOD  Act  StatHMOt 
Xn.  Ragotatory  Analy^ 
XnL  Ragnlalory  Ptsxibfllty  CeiURcatlati 

XIV.  Backfit  SUtonent 

XV.  Liat  of  Subject* 


On  December  15. 1967.  NRC  published 
in  the  PMhral  Rasbtar  (52  PR  ^587)  a 
propoaed  new  Pert  82  to  10  CFR  In  order 
to  laipleaMat  It*  aawigenty  aceets 
reflp<niaibilitiea  under  aactiaa  S  of  the 
Low-Level  Radioactive  Waste  Policy 
AmendmenU  Act  of  1965  (PUb.  L  99-24a 
January  15, 1966),  "the  Act"  The 
proposed  Part  62  set  forth  die  criteria 
and  iwoceduMS  that  the  CoomiasiaB 
intended  to  ase  to  detennae  if 


emergency  accssi  la  a—  Ptedetal  end 
regiooal  low-level  waste  (LLW)  disposal 
ffacffltias  shoaM  be  granted.  The  public 
comment  period  for  tae  proposed  nw 
expired  on  February  IZ  196a  The  NRC 
reoeivad  twenty-one  (21)  oonaeat 
letters  than  ten  oonoemed  dtizena  and 
mopa,  six  State 
>  two  LLW  compact 
CommissiOBS^  two  naastries  and  ooa 
nudear  'T'r''**'^***^?**  service. 

Taa  Ad  (flrects  taa  Slates  to  develop 
mevoiiB  Mtr^avasiaMoaniaa  wasiB 
|LLW|  dnyonl  facflMsa  of  to  fonB 
CoBBaele  and  aaopacala  te  the 
rtmrnlnpaisnf  nf  rciginaat  LLW  disposal 
fsdlitfaaaa  ttiat  Iha  new  fsdlMas  wffl 
be  availaUa  hy  fsnary  1. 1866.  TlM  Act 


par  flia  seiselisB  and  davatopment  of  tha 
LLW  dispoaai  IsdMea  IW  Act  also 
esnooBDea  ■  sysien  or  uWiaiiuvBS  nr 
lueellug  the  adlestones,  and  penalUas 
for  Mhig  ta  aieet  Ihaai,  arlidi  ia 
intended  to  sasiae  sli 
toward  new  faeflRy  ( 


IBB  luejw  miiwnove  uueieu  oy  me 
Act  is  that  the  States  end  reg^oiml 
Conyactsthatmsallkawitiilnaii  wiP 


iato 


own  isdkties  are 
be  no  later 
unsited  Stateaor 
meet  key 
State*  or 


If 


fdlto 


accepted  for  disposal,  and  iritiaietriy  to 
deny  the  LLW  generators  in  the 
datiaqueat  Stat*  or  Compact  regioa 
further  access  to  their  fsdbtiss. 

Section  6  of  the  Act  provides  that  Ika 
Nadear  Regulatory  Commission  {HRQ 
caa  datetoune  to  pant  a  generator 
"smsfgnary  aoGess"  to  noB-Pader^  or 
regional  hiar-lsvel  radtoactiva  waste 
(LLW)  disposal  fadlitie*  if  acca**  to 
diose  facilities  has  been  denied  and 
access  is  necessary  in  order  to  eliminate 
■n  immediate  and  serious  threat  to  the 
public  heahfa  aad  safety  or  Ae  common 
defense  and  security.  Tlie  Act  also 
requires  that  NRC  determine  whether 
the  threat  can  be  mitigated  by  any 
alternative  consistent  with  tiie  pubnc 
health  and  safety,  including  ceasing  the 
activities  that  generate  the  waste.  NRC 
must  be  aUe.  with  die  infsrmatiaa 
provided  by  the  requestor,  to  make  both 
determinations  prior  to  panting 
emergency  access.  Tha  pwpose  of  diis 
regulation  is  to  set  forth  die  criteria  and 
piocaduras  that  will  be  used  by  the 
Commission  to  determine  if  emergency 
access  to  a  LLW  facility  shoald  be 
granted. 

IL  Lagislativa  Raqairemanto 

In  addition  to  directing  the  NRC  to 
grant  emergsacy  access  as  discussed  in 
the  Backgrooad  saction.  the  Act  further 
diracte  NRC  to  designate  the  operating 
LLW  diqwsal  facility  or  fadhtias  where 
the  waste  will  bo  sent  for  disposal  if 
NRC  determines  that  the  drcumstanoes 
warrant  a  grant  of  emergency  access. 
NRC  is  required  to  notify  the  Governor 
(or  chfsf  awacathp*  oAcei^  of  the  State 
ia  wUeh  dia  waste  was  gansrated  dMt 

to  BotHy  ti»  State  and  Caa^Mct  which 
will  be  reeeiviag  iia  waste  that 
emergeacy  asaaaa  te  thalr  ULW  dispasal 
facility  te  teqoiiad.  Hw  Ael  Umito  NRC 
to  45  daya  faaa  dw  tiaia  a  ssqoaat  te 
reodvad  to  rtetesiatoe  sAsther 
emargeocy  aeeess  wiH  be  paotad  and  to 
designate  the  recsivtog  iadiity. 

The  Act  provides  that  NRC  can  graat 
emergency  access  for  a  period  not  to 
excaad  166  days  par  rogjasst  To  easure 
diat  SBMBgsaqr  access  is  not  abuaad.  die 
Act  allows  that  oaly  en*  axtsnstoa  of 
emergoncy  sccess.  not  to  sKcaed  180 
days,  is  to  be  granted  per  nffnaaL  An 
extension  can  be  approved  ooly  if  the 
LLW  gsoeratoc  who  was  originally 
granteid  emergency  access  rad  the  State 
hi  which  the  LLW  was  generated  have 
diligently,  though  «BsaeGesi6iily.  acted 
dmteg  the  perioid  of  the  initial  grant  to 
eliminate  tha  need  for  ( 


operating 
dispoaaifadlitl** 
demand  addtttenal 


access. 

Tha  Act  alae  pwvhtes  that  icqnesto 
for  emeigency  aoeasa  shall  oaatate  all 


hifbrmatf  on  aad  certifications  that  MtC 
teqahes  to  make  its  determinatioB. 

'Temporary  emeigency  access"  to 
non-Federal  or  regi<mal  LLW  disposal 
hoilities  may  be  granted  at  the 
Commission's  ttiscretion  because  of  a 
serious  aad  ImBiediate  direat  to  the 
public  health  and  safety  or  the  common 
defense  and  secwity,  pemttng  a 
Commissioa  determination  as  to 
whether  the  tiireat  could  be  mitigated  by 
suitable  alternatives.  The  grant  of 
temporary  emergency  access  expires  45 
days  after  it  is  granted. 

The  Act  does  not  require  NRC  to 
develop  a  rule  to  carry  out  ite  section  6 
responsibifities.  However,  NRC  is 
issuhig  this  rule  to  establish  die  criteria 
and  prooedoras  that  will  be  used  in 
making  the  required  detemrinations  for 
emergency  access.  Although  Congress 
provided  NRC  the  statetory 
responsibility  for  implementing  section  8 
of  the  Act  and  gave  die  Coomiission 
authority  to  dedde  whether  access  wiU 
be  provided,  emargsaqr  access 
dedsions  are  like^  to  be  controversiaL 
By  setting  out  the  criteria  and 
procedures  for  making  emergency 
access  dedsions  in  a  rule  diat  reflscte 
public  comment  NRC  intends  to  add 
predictebility  to  the  decisJonmaking 
process  and  to  help  ensure  that  the  NRC 
will  be  able  to  make  ite  dedsions  oa 
emergsney  aoces*  reqaeste  widiin  te 
time  allowed  by  the  Act 

m.  Lsgislstive  lOslary 

The  legislative  htotory  of  the  Act 
empfaasixes  the  Cungi  eesiunal  intent 
that  emergency  access  be  used  only  to 
very  limited  and  rare  circumstanoes  and 
that  it  was  not  intended  to  be  ased  to 
circumvent  other  provisioBS  ol  the  Act 
Congress  believed  it  was  important  for 
the  successful  implementation  of  th*  Ad 
that  emergency  access  not  be  viewed  by 
die  unsitCNd  States  as  an  alternative  to 
the  pursuit  at  the  development  of  new 
LLW  disposal  capacity.  The  legislative 
history  indicates  that  Conpcss  believed 
that  vrtth  the  various  management 
options  available  to  LLW  generators, 
including,  for  example,  storage  or 
ceasing  to  generate  the  waste,  that 
instances  where  there  was  no 
alternative  to  emergency  access  would 
be  unlflcely.  Congress  expected  that 
responsible  actioo  from  the  generators 
and  the  States/Compacte  shoold  resolve 
most  access  probleins  thus  precluding 
the  necessity  for  involving  die  Federal 
sector  to  granting  emergency  access. 
Section  8  was  included  to  provide  a 
mechanism  tor  PMeral  tovolvement  as  a 
vehide  of  last  resort 

In  developing  the  emergency  access 
rule,  NRC  tried  to  be  coasistant  both 
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with  the  actual  text  of  section  8  of  the 
Ad  and  with  die  totent  expressed  by 
Congress  regarding  dedsions  made 
pursuant  to  section  8.  The  rule  sets  strid 
requirements  for  granting  emeigency 
access  and  should  serve  to  encourage 
potential  requesters  to  seek  other  means 
for  resolving  the  problems  created  by 
denial  of  access  to  LLW  disposal 
facilities.  The  rule  places  the  burden  on 
the  party  requesting  emergency  access 
to  demonstrate  that  the  criteria  in  the 
rule  have  bem  met  and  emergency 
access  is  needed.  Applicante  for 
emergency  access  will  have  to  provide 
dear  and  convincing  evidence  that  they 
have  exhausted  all  other  options  fbr 
managing  their  waste.  By  esteblishiog 
strid  requiremente  for  aiqiroving 
requeste  for  emergency  access,  NRC 
totends  to  reinforce  the  idea  that 
problems  with  LLW  disposal  are  to  be 
worked  out  to  the  extent  practical 
among  the  Stetes,  and  that  emergency 
access  to  existing  LLW  facilities  will  not 
automatically  be  available  as  an 
alternative  to  developing  that  capadty. 
NRC  believes  diis  toterpretetion  is 
craisistent  with  a  plain  reading  of  the 
Ad  and  the  supportiiig  legislative 
history. 

Section  8ta)  of  the  Ad  requires  the 
NRC  to  notify  the  Compad  Commission 
for  the  region  to  which  the  disposal 
fadlify  is  located  of  any  NRC  grant  of 
access  "for  su^  apinoval  as  may  be 
required  under  the  terms  of  ite 
compact"  The  CtHnpad  Commissi<Ri 
"shall  ad  to  approve  emergency  access 
not  later  dian  fifteen  days  after 
receiving  notification"  from  die  NRC 
The  purpose  of  diis  provision  is  to— 

•  Ensure  that  die  Compad 
Commission  is  aware  of  the  NRCs  grant 
of  emergency  access  and  die  tenns  of 
the  grant 

•  Allow  die  Compad  Commission  to 
implement  any  administrative 
procedures  necessary  to  cany  out  the 
grant  of  access,  and 

•  Ensure  diat  the  limitetions  on 
emergency  access  set  forth  to  section 
6(h)  of  die  Act  have  not  been  exceeded. 

HowevOT,  it  is  dear  from  the 
legislative  history  of  die  Ad  diat  section 
6(g)  should  not  be  construed  as 
providing  the  Compad  Commission  with 
a  veto  over  the  NRCs  grant  of 
emergency  access.  The  basic  purpose  of 
the  section  8  emergency  access 
proviston  is  to  ensure  that  LLW  disposal 
sites  diat  have  denied  access  to  certato 
States  under  provisions  at  the  Ad  will 
be  made  available  to  receive  waste  to 
situations  posing  a  serious  and 
bnmedtete  threat  to  the  pubUc  health 
and  safefy.  A  Compad  Commission  veto 
would  frustrate  the  purpose  of  the 
emogency  access  provision  and  would 


be  generally  contrary  to  die  legislative 
frameworic  esteblished  to  the  Act  As 
emphasiied  to  the  House  Committee  on 
toterior  and  Insular  Affairs  Report  on 
the  Act  ratification  of  a  Compad  should 
be  conditioned  on  the  Compad's  acting 
to  accord  with  the  provisions  of  die  Act 
If  the  Compad  refuses  to  provide,  under 
its  own  authorities,  emergency  access 
under  section  8,  Congressional 
ratification  of  that  Compad  would  be 
nuU  and  void.  HJL  REP.  No.  314, 99di 
Cong.,  1st  Sess..  pt  1.  at  2997  (1965). 

IV.  NRC  Approach 

to  developing  tUs  rule,  die  NRCs 
approach  was  to: 

1.  Ensure  that  all  of  the  prindpal 
provisions  of  section  8  of  die  Ad  are 
addressed  to  the  regulation. 

2.  Identify  the  information  and 
certificatims  that  will  have  to  be 
submitted  with  any  request  for 
emergency  access  m  order  for  NRC  to 
make  the  necessary  determinations. 

3.  Ensure  that  the  criteria  and 
procedures  that  are  esteblished  to  10 
CFR  Part  62  can  be  implemented  widito 
45  days  after  NRC  receives  a  request  as 
specified  to  the  Act 

4.  Esteblish  criteria  and  procedures 
for  designating  a  site  to  receive  the 
waste  that  are  fair  and  equiteble  and 
that  are  consistent  with  the  oth^ 
inovisions  of  the  Act  including  die 
limito  <m  the  amoiait  of  waste  diat  can 
be  (fiqiosed  of  at  eac^  operating  fedlify. 

5.  Establish  requiremente  fbr  granttB^ 
emergency  access  that  are  stringent 
enou^  to  discourage  the  unsited  Stetes 
and  regions  from  viewing  emergency 
access  as  an  alternative  to  diU^t 
pursuit  of  their  own  disposal  capabiUfy, 
and  yd  flexible  enou^  to  allow  NRC  to 
respond  appropriately  to  situations 
wdiere  emergency  access  is  genuinely 
needed  to  proted  toe  public  healto  aad 
safefy  or  the  common  defense  and 
securify. 

V.  AssonqMkns 

NRC  made  several  assumptions  to 
developing  this  rule. 

NRC  assumed  diat  the  wastes 
requiring  diqxwal  under  die  emergency 
access  provision  will  be  the  result  of 
unusual  circumstances.  The  nature  of 
routtoe  LLW  management  is  such  that  it 
is  difficult  to  conceive  of  situations 
where  denial  of  access  to  disposal 
would  create  a  serious  and  immediate 
threat  to  the  public  health  and  safefy  or 
the  national  securify.  to  most  cases 
generators  should  be  able  to  safely  store 
routinefy  generated  LLW  or  employ 
other  options  for  managing  the  waste 
without  requiring  emergency  access. 
Thus,  if  all  the  LLW  generators  to  a 
State  were  denied  access  to  LLW 


disposal  facilities,  NRC  would  not 
exped  to  receive  a  blanket  request  for 
emergency  access  for  all  of  the  LLW 
generated  in  that  State,  or  for  all  of  the 
LLW  generated  by  a  particiilar  kmd  of 
generator  smce  the  need  for  emergency 
access  would  be  different  to  each  case. 

NRC  has  also  assumed  that  requeste 
for  emergency  access  will  not  be  made 
for  wastes  that  would  otherwise  qualify 
for  disposal  by  the  Department  of 
Energy  (DOE)  under  the  unusual 
volumes  jirovuion  of  the  Act  (Section 
5(c)(5)).  This  means  diat  NRC  does  not 
totend  to  consider  requeste  for 
emergency  access  for  wastes  generated 
by  commercial  nudear  power  stations 
as  a  result  of  unusual  or  unexpected 
operating,  matotenance,  repair,  or  safefy 
activities.  Section  5(c)(5)  of  the  Ad 
specifically  sete  aside  800000  cu  ft  of 
ihsposal  capadfy  above  toe  regular 
reactor  allocations  through  1992  to  be 
used  for  diose  wastes.  Wito  this  space 
reserved  for  wastes  qualifying  for  the 
"unusual  volumes  allocation."  NRC 
believes  emergency  access  shondd  be 
reserved  tat  odier  LLW,  until  die  800,000 
cu  ft  allocation  is  exceeded. 

NRC  considered  basing  ite  dedsions 
for  granting  emergency  access  solely  on 
quantitetive  criteria,  but  dedded  against 
diat  approach.  While  NRC  has  identified 
some  of  the  wastes  and  the  scenarios 
which  would  create  a  need  for 
emergency  access,  it  is  unlikely  diat  all 
possibilities  can  be  predicted  or 
anticipated.  Largefy.  because  of  the 
uncertatofy  assodated  wito  identifying 
all  of  toe  circumstances  under  which 
emergency  access  may  be  required.  NRC ' 
has  avoided  establishis^  criteria  wito 
absolute  thresholds.  Instead,  the  rule 
contains  a  combtoation  of  qualitetive 
and  quantitative  criteria  wito  generic 
applicabilify.  NRC  believes  this 
combination  provides  maximum 
flexibilify  to  considering  requeste  for 
emergency  access  on  a  case-by-case 
basis. 

VL  The  Final  Rule 

The  final  rule  contains  four  Subparts, 
A.  B,  C  and  D.  These  Subparts  set  out 
toe  requirements  and  procedures  to  be 
followed  to  requesting  emergency 
access  and  to  determining  whetoer  or 
not  requeste  shoidd  be  granted.  Each 
Subpart  is  summarized  and  discussed 
here. 

Subpart  A— General  Provisions 

Subpart  A  contains  toe  purpose  and 
scope  of  the  rule,  definitions, 
instructions  for  communications  wito 
toe  Commission,  and  provisions  relating 
to  toterpretations  of  the  rule.  Subpart  A 
states  that  the  rule  applies  to  all  persons 
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as  defined  by  this  lagalatlaB  who  have 
been  <<•"*•«<  acoMS  to  t*<««*»^ 
comiBecdal  LLW  diapwal  tadUiim  and 
who  nbmh  a  raquest  la  tho  Comiaiiiinn 
for  an  emeiganqr  aooeaa  delenaiiiatioa 
under  Mction  ft  of  the  Low-Level 
Radloactiva  Waata  Polky  Aawndmenta 
Act  of  1965.  Stjbpart  A  alao  emphariiaa 
that  the  emecBmEy  aoceaa  rale  applies 
only  to  tfaoae  sobdMaea  of  LLW  fov 
wUch  (he  SUtaa  havodiapoaal 
responsibility  ondar  Sectioa  a(lNa)  of 
die  Act 

Subpart  B   Reciaeaf  fot  a  ObusissIob 
Determinatioii 


tha 


SobpaitBi 
that  nnat  bo  anbartttad  I 
hlhatBaatbal 

J*' 
det 

SpedAeally.  Subpart  B  fwpitoa  I 

fori 

quaofifty  asA  lypa  af  I 


(b)  WhMhar  altamattvM  exiit  that 
cooldi 


(ici  wUdi  BOB  roderai  dispoari 
facility  or  facBMea  ihouM  provide  tha 


Subpart 
Detamiaaliaa 


In  addition.  Sobpart  B  alao  sati  finlh 
procednree  for  the  flDag  and  distribatimi 
of  a  request  for  a  Commission 
determination.  It  provides  for  pubBshiog 
in  the  Federal  B«gM»  >  notica  at 
receipt  of  a  reqoest  for  emerfenqr 
access  to  inform  the  pubHc  that 
Commission  action  on  the  request  ts 
pending.  Although  comment  is  not 
required  by  the  Act  or  the 
Administrative  Prooedore  Act  Subpart 
B  provides  for  a  10<Iay  public  comment 
period  m  the  request  for  enieigency 
access. 

In  the  event  that  the  case  for 
requesting  emergency  access  ia  to  ba 
based  totally  or  in  part  on  the  threat 
poeed  to  the  common  defense  and 
security.  Subpart  B  specifies  tiiat  upon 
receiving  such  a  request,  MRC  wAI 
oonsuk  with  tha  Departmant  ol  batgy 
(DGE)  and  or  the  Departmaot  of  IMmmu 
(DOIH  to  ascertain  the  hnpartaaca  to  tha 
common  defease  and  security  at  dw 
activities  pMdiidi«  tfia  LLW  Cor  wU^ 


ofa 


Par  tha  MRC  to  gnni  energeaey 


I  Am!  theia  la  a  serioua  and 
immediate  thnot  to  the  pubHc  health 
and  safety  or  tha  maun  on  defense  and 
saoBtly,  and  sooend  that  there  are  no 
avaiabia  mitigirthig  alternatives. 
Subpart  C  seta  out  the  proeedvea  to  be 
followed  by  tte  Conndseion  in 
Gonsfdsring  requests  for  emer^gency 
acoesa.  for  gi  anting  exteustons  of 
emergency  access,  and  for  ^maMag 
temporary  emergency  aocesa: 
establUiea  the  criteria  and  standards  to 
be  used  tqr  the  Commission  in  making 
those  (hteindnatlons;  and  spedfles  ^ 
ivooadoiua  to  ba  loOowed  bi  issoing 


Subpart  C  provUra  that  NRC  bi 
determining  whether  there  lea  serious 
■hH  imsmdlate  threat  to  die  pubBc 
health  and  safety.  wiB  consider  (1)  The 
nature  and  extant  of  te  radiation 
hazatd  that  would  result  tbooi  the  denial 
of  aocesa  inchidfaig  oonaidetation  of  ttta 
standards  for  radiaHnn  psutactian 
omttined  hi  10  CFR  Pail  ao.  any 
standards  mmning  the  sriauaa  of 
rudioactiva  watariak  la  tha  gsnawl 
enviionmant  that  are  apphnaWa  to  the 
hdllty  ttiat  genaratad  tha  low-level 
waste,  aadaagr  ather  Camaisaion 
requirements  qwdficab  upttoahle  to 
dw  fecilite  or  acttvity  i^i^ia  tha 
sobiact  of  tha  amargnnry  aoceaa  request 
and.  (2)  tha  extent  to  which  eaaantial 
secvioea  such  aa  medical,  therapeutic, 
diagnoatic.  oc  lasaMch  activitiaa  win  be 
disrupted  by  the  denial  of « 


In  dalaniiahig  whether  than  ia  a 
serious  and  fmawdlatH  dxaat  to  the 
common  defienaa  and  security.  Subpart 
C  provides  that  the  Cowmiseinn  will 
consider  whether  the  activity  gsnerating 
the  LLW  is  necessary  to  protect  dia 
common  defense  and  security  and 
whether  dw  lack  of  access  to  a  iHspeeal 
site  would  raauit  in  a  sipiifh^at 
disruption  in  that  activity  that  would 
seriously  thiuatan  the  cammwn  dafsBae 
and  saoBity.  Suhpart  C  also  spedfiea 
that  tha  CaaBriaaiea  wiU  seek  and 
consider  DOD  and  DOS  viewpoints  on 
thahnpostaacaofthaaHisiUaa 
responaiya  far  fBHnting  tha  LLW  to 
the  oomnon  dafaasa  and  security. 

Under  Subpart  &  if  tha  Commissien 
makaaaMharofthai 
determiaatioaa  in  the  J 
tha( 


aneinaltuaa  to 

availablatotha 

Cenwnission 

person 
t  .1     .#»■   « 
weniineu' 


availabla  whkh  eodd  potendally 
mitigate  tha  need  hir  emergency  access. 
The  CamBrisatoa  will  ooaaidar  whether 
the  peraon  requesting  emergency  access 
baa  oanaidafod  all  factors  hi  the 
evahsatien  of  aitemattves  incfaiding 
stalamf-the-art  technology  and  tha 
Impactaof  tha  aUsmadvea  on  the  public 
health  and  aafaty.  For  each  ahemative. 
thii  rimiiiiiaeliai  will  else  rnnsiirr 
whalhar  dm  re^wstor  has  demonstrated 
that  Ite  faBpiaDaatetion  of  dM 
alternative  ia  anreaaonable  because  of 
adverse  effects  on  the  public  heoHh  and 
safsty  or  dta  conmon  defanee  and 
secari^.  becanaa  It  is  tochnicany  or 
econoafaalhr  beyond  Aa  aapaftrilHy  of 


the  leqaaalar.  or  baaauea  tha  allainallre 
couM  not  ha  hapfamented  to  a  tfmely 
manner. 

Of  partiealar  eoaoera  to  Congress  was 
the  paaaiUBty  vat  oeaatog  ma  activfty 
responsiUa  fer  generadag  the  waste 
could  fead  to  the  oessatioB  or 
caftajhneat  ef  eseoatial  aiedical 
services.  8eelia»ee.2S  of  the  rale 
providea  dial  *a  CoBdaaton  will 
consider  tha  impact  on  aiedical  services 
from  ceasing  die  activity  to  making  its 
deteimiaatian  diat  diere  ia  a  sertoaa  and 
bnmediate  threat  to  the  public  heaUh 
and  safety.  The  Commission  Is  also 
concerned  as  to  whether  die 
implementotion  of  other  ahematives 
may  have  a  disruptive  effect  on 
essential  me<fical  services.  Section  62.12 
specifically  lequosts  infimmation  on 
these  impacts  as  part  of  a  request  for 
emergency  access  so  they  can  be 
considered  by  tlie  Commission  in  its 
overall  determinadon  about  reasonable 
alternatives. 

Accordiim  to  the  procedures  set  out  to 
Subpart  C  tLe  Commission  will  only 
make  an  affirmative  determinatian  on 
granting  emergency  access  if  the 
available  alternatives  are  found  to  be 
unreasonable.  If  an  alternative  is 
determined  by  NRC  to  be  reasonable, 
then  the  request  for  emergency  access 
will  be  denied. 

If  the  Cnmmission  detarmines  that 
there  is  a  sartous  and  immediate  threat 
to  die  public  haaldk  and  aafaty  or  die 
common  defaaae  uid  seoaity  which 
cannot  be  saitigatad  by  any  altemadve. 
then  the  Commisston  wiU  decide  wdudi 
oparadBanan-FadBralLLW  dispoeel 
fadUty  should  receive  die  LLW 
approved  for  eateigency  access 
dispoeai 

Subpart  C  sate  out  ftatmdeaigaadBg 
a  dtepoadlfaailttyarfacilitlaatoproeida 
emergency  < 
Conuaiseioa  wdl  Ifst  I 
a  facility  aiamU  I 
considemboBbaaaaaa:  (1)  Tbm  LLW 


/  Vol  84.  No.  22  /  Prtday.  Rtfchiary  3.  1989  /  Rules  and  Regulationa  5M3 

site;  (2)  tha  disposal  facility  meats  or 
exceeds  its  capacity  Umitodons  as  set 
out  ia  die  Act;  ^)  granting  emergency 
access  would  delay  the  planned  dosing 
of  the  facility;  or  (4)  the  volume  of  the 
waste  reqaiitog  ^gpoami  exceeds  20 
percent  <i  the  total  volume  of  the  LLW 
accepted  for  disposal  at  the  site  in  die 
previonacalendar  year.  If  the 
designaOon  cannot  be  aiade  en  diese 
factors  alone,  dien  the  Commission  will 
consider  the  type  of  waste,  previous 
disposal  practices,  transportation 
requirements,  radtokigicaleffeda,  site 
cutabiOty  for  handling  the  waste, 
volume  c^  emergency  access  waste 
previously  accepted  at  each  site,  and 
any  other  infinmatioD  die  Coomission 
deems  necessary. 

In  making  a  determinadon  reganfing  a 
request  tor  an  extension  of  emeigeacy 
access^  Subpart  C  provides  that  me 
Comnrissian  wdl  consider  w^edm  the 
drcnmstanoesstffi  warrant  emergency 
access  and  wfaelher  tha  person  ouldhg 
tiie  laipKst  has  dfflgwi  i  i\g  acted  during 
the  period  of  the  initfal  grant  to 
eliminate  me  need  fbrenergency 
access. 

hi  aiwking  a  deterarinatioB  that 
temporary  emergency  access  Is 
necessary,  (haConmissian  wiU  have  to 
consider  whether  the  emeigency  access 
situatiOB  rafiawidutt  the  criteria  and 
examples  to  the  Commission's  poBcy 
stotaniaut  en  abnormal  ocewTences.  bat 
win  not  have  to  reach  a  deterarination 
regarding  nitigaling  akei  natives. 


Subpart  D— Ttemination  of  Emergen^ 
Access 

Subpart  D  establishes  diat  die  NRC 
may  tsrmtoate  a  pant  of  emergency 
access  if  tha  laquastar  or  tha  type  of 
waste  do  not  meet  the  conditions 
estefabshed  by  NRC  pursuant  to  this 
part  It  alsaeatafalialMs  dtet  die 
Commission  may  terminate  emergeacy 
access  when  it  datennines  that 
emergency  eocess  is  no  tonger  necessary 
to  protect  dm  public  health  and  safety  or 
the  common  defense  and  secori^  from  a 
seriaua  and  immediate  threat 

Vn.  Radonafa  for  Criteria 

This  rule  eatebUshes  the  criteria  for 
making  the  emwgency  access 
determinations  required  hg  the  Act  The 
rationale  for  these  dedaioaa  is 
discussed  below: 

(a)  Determinatnm  that  a  Serioas  and 
launedidte  Threat  Exists 

Estebliafaing  die  oileria  to  be  used  to 
detenaintog  toat  a  seriouaaiid 
JHiawidtote  threat  existo  to  the  pubUe 
heelth  aadaafety  at  the  common 
defensa  and  security  is  key  to  NRCs 
dedsiona  to  graai  emergent^  I 


Neitoer  the  Act  aer  ite  legisladve  history 
provide  ekboration  regarding 
Con^essiooal  totent  (ot  what  would 
constitote  "a  serious  and  immediate 
dueat" 

(1)  To  the  Public  healdi  and  safety— 

The  criteria  to  this  rule  for 
determiniag  whether  a  serious  and 
immediate  direat  to  die  public  health 
and  safety  existe,  address  three 
situations.  Section  62^5(b)(i)  addresses 
the  situation  whwe  the  lack  of  access 
would  result  to  a  radiation  hazard  at  the 
fadlily  dwt  ia  generating  die  LLW. 
Section  6ZJSS(14(ii)  addresses  die 
situation  udioe  the  threat  to  public 
health  and  safety  would  remilt  from 
diaruptton  of  the  activity  that  generates 
the  waste,  for  example,  an  essential 
medical  service.  Section  6Z2S(c) 
addresses  the  criteria  for  granting 
tempocaiy  emergency  access. 

The  criteria  used  in  this  rule  for 
determining  whether  a  serious  and 
immediate  threat  to  the  public  healdi 
and  safety  axiato  ia  quaUtadve  to  nature 
to  oadar  to  prtwida  the  Commission  with 
die  flexibility  necessary  to  oonmder  a 
widorange  of  potential  factual 
situations.  However,  to  making  this 
qualitative  determiDation.  the  criteria 
require  the  Commisaion  to  conaider 
several  existing  quantitative  standards. 
These  consist  of  the  Coamassion's 
standards  for  radiation  protectien  to  10 
CPR  Part  20.  any  standards  on  dM 
release  of  radioactive  materials  to  die 
general  ewriroament  Aat  ■»  ap^icaWe 
to  die  facility  that  generated  die  LLW. 
and  any  other  CoBMaiswoareqaiwwnente 
specifically  applicable  to  the  facility  or 
activity  which  is  the  sulked  of  the 
emeigency  access  request  This  latter 
category  would  iadude  liceaaa 
proviaiona.  orders,  and  aimilar 
requirements. 

The  Congressional  concern  to 
enacting  sectton  6  of  the  Act  was  to 
ensure  that  a  serious  and  immediate 
threat  to  the  pubUc  health  and  safety  did 
not  result  from  a  denial  of  access,  to 
addressing  this  concern,  the 
Commission  will  evaluate  the  request 
for  emergency  access  m  its  entirety.  Le.. 
the  threat  to  public  health  and  safety 
and  the  alternatives  to  emergency 
access  that  may  be  available  to  mitigate 
tliat  threat  to  other  words,  to 
determining  what  constitutes  a  sartous 
and  immediate  threat  to  public  healdi 
and  safety,  the  Commission  must 
consider  what  threet  would  be 
unacceptable  assuming  that  no 
alternatives  are  avaUaUe.  to  dM 
Commission's  Judgment,  aiqr  situation 
that  would  result  to  exceeding  the 
occupational  dose  limits  or  basic  limito 
of  pubUc  exposure  upon  vrhich  certato 
requiramwito  tolO  OR  Part  2P  are 


founded  would  be  an  unacceptable 
threat  to  tlie  pubUc  health  and  safety, 
and  should  be  considered  for  emergency 
access. 

The  legislative  history  of  section  6  of 
the  Act  does  not  provide  any 
illustrations  of  a  sitoation  where  a   . 
serious  and  immediate  threat  to  die 
public  healdi  and  safety  would  be 
created  at  the  fadlity  at  whidi  the 
waste  is  stored,  although  it  is  deer  diat 
Congress  was  concerned  over  the 
potential  radiation  hazard  that  mi^t 
result  at  a  particular  fedlity  that  was 
denied  access  to  LLW  disposal  The 
Commission  does  not  anticipate  any 
sitoation  where  the  lack  of  access  wotdd 
create  a  serious  and  immedtote  threet  to 
the  public  health  and  safety.  However, 
to  eider  to  be  aUe  to  respond  to  the 
unlftely,  but  stiD  possible,  situation 
w^ere  a  serious  threat  to  the  public 
herith  and  safety  ndgfat  result  this  rnfe 
esteblidies  criterta  to  address  this 
possibility.  Under  ite  normal  regdatory 
responsihUities  and  authority,  Ae 
Commission  would  ad  immediately  to 
prevent  or  mitigate  any  threat  to  the 
public  heahh  and  safety,  including 
shutting  down  the  fedlity.  However. 
there  may  be  dnaanstances  where  a 
potential  safety  problem  would  sttn 
exist  afttf  the  fedlity  was  shot  down  or 
the  activity  stopped,  if  the  low  level 
waste  could  not  be  disposed  of  because 
of  denial  of  access,  to  this  sitoation. 
emergency  access  may  be  needed.  The 
Commisston  would  emphasize,  first  that 
it  is  extremely  unUkely  diat  a  serious 
and  immediate  direat  to  the  public 
health  and  safety  will  ever  result  at  die 
generator's  fadlfty  from  the  lack  of 
access  to  a  di^iosal  fedCty,  and. 
second,  if  such  aaitiiation  does  exist 
the  Commission  will  move  immediately 
to  eliminate  the  threat 

If  the  Commission  does  receive  a 
request  for  emei^gency  access  based  on 
the  above  drcumstances.  the 
Commission  will  evaluate  the  nature 
and  extent  of  tiie  radiatton  hazard.  If 
there  is  no  violation  of  the  Commiasion's 
generic  or  fedlity-spedfic  radiation 
protection  standards,  no  serious  and 
immediate  tlireat  would  exist  from  dM 
waste  itself.  This  is  separate  from  a 
finding  that  a  serious  and  immediate 
threat  to  the  public  hecdth  and  aafety 
would  mdst  if  the  activity  were  forced  to 
shutdown. 

Section  6(d)  of  dM  Ad  alhiws  die 
Commission  to  grant  temporary 
emergency  access  for  a  period  not  to 
exeeeid  4(  days  soisly  upon  a  fiodtog  of 
a  sertous  and  immediate  threat  to  tlH     ~ 
public  health  and  safety,  to  order  to 
grant  temporary  emergen^  access,  the 
Commission  is  not  required  to  evaluate  • 
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the  availability  of  alternatives  to 
emergenqr  acceM  that  would  mitigate 
the  threat  The  Commiuion  believes 
that  grants  of  temporary  emergency 
access  should  be  reserved  for  the  most 
serious  threat  to  public  health  and 
safety,  and  has  accordingly  established 
criteria  for  granting  temporary 
emergency  access  that  require  the 
consideratiim  of  more  serious  events. 
For  purposes  of  granting  temporary 
emergency  access  under  i  o£23,  the 
Commission  will  consider  the  criteria 
and  examples  contained  in  the 
Commission's  Policy  Statement  (45  FR 
10060,  Febniary  24. 1977)  for  determining 
whether  an  event  at  a  facility  or  activity 
licensed  or  otherwise  regulated  by  the 
Commission  is  an  abnormal  occurrence 
wittiln  the  purview  of  section  206  of  the 
Energy  Reorganixation  Act  of  1974.  This 
provision  requires  the  Commission  to 
keep  Congress  and  the  public  informed 
of  unscheduled  incidents  or  events 
which  It  considers  significant  from  the 
standpoint  of  public  health  and  safety. 
Under  the  criteria  established  in  the 
Commisaion's  policy  statement  an  event 
will  be  ooDsidned  an  abnormal 
occurtenoe  if  it  involves  a  ma  jot 
reduction  in  the  degree  of  protection 
provided  to  public  OMlth  and  safety. 
Such  an  event  could  include — 

a.  Moderate  exposure  to.  or  release  ot 
radioactive  material: 

b.  Ma|or  degradation  of  safety  related 
equipment:  or 

c.  Major  defidendes  in  design, 
ooostmctfai,  use  of,  or  management 
oootrob  for  licensed  facilities  or 
activities. 

In  dedding  whether  to  grant 
temporary  emenency  access,  the 
Commission  wiU  evaluate  whether  dae 
emergency  access  situation  blls  withbi 
the  criteria  in  the  Commission's  policy 
statement  on  abnormal  occurrences. 

(2)  To  the  oonuion  defense  and 
security — 

Although  NRC  is  required  by  the  Act 
to  determine  that  there  is  either  a 
serious  and  immediate  threat  "to  the 
public  health  and  safety,"  or  to  "the 
comnum  defense  and  security," 
realistically  NRC  cannot  make  the  latter 
judgement  without  some  information 
from  DCW  and  DOB  which  will  assist 
NRC  in  identifying  those  situations 
involving  the  denial  of  access  to  LLW 
disposal  which  constitute  a  serious  and 
immediate  threat  to  the  national  defense 
and  security,  or  the  importance  of  a 
particalar  LLW  generator's  activities  in 
maintaining  those  obiectives.  While 
NRC  has  the  Congressional  mandate  for 
this  determination,  the  staff  believe  it 
necessary  to  consider  OCX)  and  DCX 
infotmatkn  as  part  of  the 
dedsJonmaking  process. 


NRC  considered  several  apfwoaches 
for  involving  DOD  and  DOE  in  the 
process  of  determining  whether  reqiiests 
for  emergency  access  should  be  granted 
on  the  basis  of  a  serious  and  immediate 
threat  to  the  common  defense  and 
security.  In  the  proposed  rule  NRC 
dedded  that  the  best  way  to  provide 
such  interaction  would  be  to  require  that 
requests  filed  with  NRC  for  emergency 
access  on  the  basis  of  a  serious  and 
immediate  threat  to  the  common  defense 
and  security,  would  have  to  incbde 
appropriate  certification  bom  DOE  and 
or  DOD  substantiating  the  requestor's 
daim  that  such  a  threat  would  result  if 
emergency  access  is  not  granted.  NRC 
proposed  that  the  necessary  certification 
in  the  form  of  a  statement  ^  support 
should  be  acquired  by  the  requestor 
prior  to  applying  to  r<niC  for  emergency 
access  so  the  statement  of  support  cotdd 
be  a  part  of  the  actual  petition. 

Discussions  with  DOD  and  DOE 
regarding  the  proposed  arrangement 
have  led  NRC  to  Indude  a  modified 
procedure  in  the  final  rule.  A  generator 
whose  request  for  emergency  access  is 
based  in  whole  or  in  part  on  a  serious 
and  immediate  threat  to  the  common 
defense  and  security  is  no  longer 
required  to  indode  a  DOD  and  or  DOE 
statement  of  siutport  for  that  claim  in 
die  request  package  submitted  to  NRC 
Rather.  NRC  wiD  consult  with  DOD  and 
or  DOE  directly  to  ascertain  die 
importance  of  the  activities  responsible 
for  generating  tiw  LLW  to  the  common 
defense  and  security.  In  reaching  a 
determination  as  to  whetiier  emergency 
access  should  be  granted  in  order  to 
proted  die  common  defense  and 
security,  the  NRC  will  consider  whether 
DOE  and  or  DOD  wmppoit  the 
generator's  claim  regarding  the  strategic 
importance  of  the  activity. 

Negotiations  with  DOD  and  DOE 
regarding  this  procedure  were  underway 
in  paralM  with  the  development  of  the 
final  mle.  Letters  of  intent  between  the 
NRC  and  DOD  and  DOE  that  establish 
the  process  for  obtaining  the  DOD  and 
DOE  recommendations  on  the 
importance  of  the  requestor's  activities 
to  the  common  defense  and  security  are 
eniected  by  die  time  die  rale  is 
published.  DOD  and  DOE  stafis  are 
aware  of  the  45  day  response  time 
Imposed  on  NRC  to  make  the  emergency 
access  determinations  and  die 
agreement  will  provide  for  esqieditious 
action  by  DOD  and  DOE. 

Congress  deliberately  gave  the  NRC 
die  responsibility  for  making  die 
common  defense  and  security 
determination  rather  than  leaving  die 
determinatioB  with  DOD  or  DOE.  So 
mdiUe  the  Conmission  intends  to  give 
die  DOD  uad  DCX  statements  of  support 


and  recommendations  full  consideration 
in  evaluating  requests  for  emergency 
access,  the  Commission  will  not  treat 
than  as  condusive. 

(b)  Determination  on  Mitigating 
Alternatives 

As  direded  by  section  6  of  the  Act 
even  if  a  situation  exists  which  poses  a  . 
serious  and  immediate  threat  to  the 
public  healdi  and  safety  or  the  common 
defense  and  security,  emergency  access 
is  not  to  be  granted  if  alternatives  are 
available  to  mitigate  the  threat  in  a 
manner  consistent  with  the  public  health 
and  safety.  Requestors  for  emergency 
access  are  required  to  demonstrate  that 
they  have  explored  the  alternatives 
available  and  that  the  only  course  of 
action  remaining  is  emergency  access. 
Only  after  this  has  been  demonstrated 
to  NRC  win  the  Agency  proceed  with  a 
grant  of  emergency  access. 

Alternatives  which,  at  a  minimum,  a 
requestor  will  have  to  evaluate  are  set 
out  in  section  6(c)(1)(B)  of  die  Act  They 
indude  (1)  storage  of  LLW  at  die  site  of 
generation  or  in  a  storage  facility.  (2) 
obtaining  access  to  a  disposal  fadli^  by 
voluntary  agreement  (3)  purchasing 
disposal  capadty  available  for 
assignment  pursuant  to  section  5(c)  of 
die  Act  and  (4)  ceasing  the  activities 
diet  generate  die  LLW. 

While  section  6(c)(1)(B)  of  dw  Act  sets 
these  out  as  possible  alternatives  wdiich 
a  generator  must  consider  before 
requesting  emergency  access,  NRC  has 
identified  other  possible  alternatives  to 
emergency  access  which  should  be 
considered,  as  appropriate,  in  any 
requests  for  emergency  access.  Tliese 
additional  alternatives  are  discussed 
below. 

Section  5(c)(S)  of  die  Act  "Unusual 
Volumes,"  provides  owners  and 
operators  of  commerdal  nudear 
reactors  with  spedal  access  to  disposal 
in  the  event  diat  unusual  or  unexpeded 
operating,  maintenance,  repair  or  safety 
activities  produce  quantities  of  waste 
which  cannot  be  otherwise  managed  or 
disposed  of  under  the  Act  NRC  does  not 
consider  that  Congress  intended  that 
disposal  under  the  emergency  access 
provisicm  was  to  ai^ly  to  the  section 
6(c)(S)  wastes  unless  die  capadty 
required  for  disposals  under  the  unusual 
volume  provision  would  exceed  the 
800,000  cubic  feet  allocated  for  those 
purposes.  Thus,  NRC  has  taken  the 
position  in  this  rule  that  as  long  as 
unusual  vohunes  disposal  capadty  is 
available  for  LLW  which  qualifies  for 
such  disposal  emergency  access  should 
not  be  requested.  AppUcations  for 
emergency  access  for  wastes  whidi 
NRC  determines  would  otherwise  be 
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aiigihla  for  disposal  under  die  unnsual 
volumes  provision,  wiU  be  duded. 

Another  altemativa  a^ilies  only  to 
Federal  or  defense  related  generators  of 
LLW.  NRC  will  oqied  diat  generators  of 
LLW  faUing  into  eidier  of  Uiese 
categories  will  attempt  to  arrange  f« 
di^>osal  at  a  Federal  LLW  dispose! 
facility  prior  to  requesting  access  to 
non-Federal  fadlitiea  undbr  the 
emergency  access  provision. 

Hie  Ctmimission  fiilly  intends  that  dw 
States  and  Compacts  whose  generators 
have  bean  denied  access  to  IXW 
disposal  will  share  in  the  responsibility 
for  identifying  and  providing 
altematives  to  emergency  access.  NRCs 
expectation  is  that  the  States  and 
appropriate  Compacts,  as  well  as  the 
generator,  will  each  exhaust  ^eir 
options  before  emergency  access  will  be 
requested.  A  request  for  emergency 
access  is  to  indude  a  discussion  of  the 
consideration  given  to  any  altematives 
avaHable  to  the  requestor.  To  NRC  this 
indndes  State/Compad  options  as  weU 
as  those  available  to  the  individual 
generator.  NRC  experts  that  any  request 
would  address  the  alternatives  explored 
by  each  of  these,  and  die  actions  taken. 

Fbr  afl  the  ahematives  that  are 
considered,  NRC  is  requiring  detailed 
information  from  the  requestor  regarding 
the  dedsion  process  leading  to  a  request 
for  emergency  access.  The  reqoestor  will 
be  eiqieded  to:  (1)  Demonstrate  diat  all 
pertiiient  alternatives  have  been 
considered:  (2)  provide  a  detafled 
analysis  comparing  all  of  the 
aheniaMves  eonaictered;  f!^  demonstrate 
that  consideration  has  been  given  to 
combining  dtemativee  in  some  way  or 
in  some  sequence  either  to  avoid  the 
need  for  eaiogaicy  access,  or  to  resolve 
the  threat  evea  on  a  temporary  basis, 
ODtH  other  airaageaients  cm  be  made; 
(4)  evafaiatatha  costs,  economic 
feasibilty,  and  benefits  to  the  public 
heahk  and  safety  of  the  potential 
nftmuall'pas,  and  (S)  incorporate  the 
results  bito  the  request 

(c)  Designation  of  Site 

In  deciding  which  of  the  operating, 
non-Federal  or  regional  LLW  disposal 
fadUties  wiU  receive  the  LLW  requiring 
emergency  access,  NRC  will  determine 
which  of  the  (tiqxisal  fadlitiaa  would 
qualify  under  the  limitationa  set  out  in 
section  6(h)  of  the  Act  According  to 
those  limitations,  a  site  would  be 
exduded  from  receiving  emergency 
access  waste  if  (1)  the  LLW  does  not 
meet  the  license  criteria  for  the  site;  (2) 
the  disposal  fadlify  meets  or  exceeds  its 
capadty  limitations  as  set  out  in  the 
Act  (3)  9«nting  emergency  access 
would  delay  tlie  planned  dosing  of  the 
fadfity;  or  (4)  the  volume  of  the  waste 


requiring  di^osal  exceeds  20  pocent  of 
die  total  volume  of  die  LLW  accepted 
for  disposal  at  the  site  in  the  previous 
calendar  year. 

If  NRC  cannot  designate  a  site  using 
the  limitations  in  die  Ad  alone,  the 
Commission  will  consider  other  fadors 
indudiag  the  type  of  waste,  previous 
disposal  pr«ctk»s,  transportation 
requireaiants,  radiological  effects  of  the 
waste,  Ae  capability  for  ham&kig  the 
waste  at  each  site,  the  vohime  of 
emergency  access  waste  previously 
accepted  by  each  site,  and  any  other 
infoimation  that  would  be  necessary  in 
order  to  come  to  a  site  designation 
dedsiao. 

Within  the  requirements  of  the  above 
critaria.  die  NRC  will  to  the  extent 
practical  attempt  to  distribute  the  waste 
as  equilsMy  as  possible  among  the 
avaiisUe  operating,  non-Fe  leral  or 
regtfflial  LLW  disposal  facilities.  To  the 
extant  practicable.  NRC  intends  to 
rotate  the  designation  of  the  receiving 
site,  and.  for  the  three  cmrentiy 
operating  facUities,  to  allocate 
emergency  access  disposal  in  proportion 
to  the  voiaae  limitations  established  in 
the  Act  In  most  cases,  NRC  would 
expect  tet  the  designation  of  a  sin^e 
site  wiU  mini  mire  handling  of  and 
exposure  to  the  waste  and  best  serve 
the  interest  of  protecting  the  public 
heallk  and  safety.  However,  if  die 
volume  of  waste  requiring  emergency 
access  disposal  is  large,  or  if  tha«  are 
other  UBusasI  or  extenaattag 
circumstances,  NRC  will  cvalaate  dw 
advaalafBa  md  diMdvantages  of 
deajgnating  more  than  one  site  to 
recdva  waste  from  the  same  requestor. 

In  additfcm  to  the  above.  NRC  wiQ 
also  conskkr  how  much  waste  has  been 
designated  far  emergency  access 
disposal  to  eadi  site  to  cfate  (both  for 
thayev  and  overall  and  whether  the 
sedans  and  immedtate  threat  poeed 
could  best  be  outigated  by  destgneting 
one  site  or  more  to  receive  the  waste. 

In  onierflor  NRC  to  make  die  most 
equiteble  site  designation  dedsiaiw,  die 
Agency  will  have  to  be  well  informed 
regarding  the  status  of  disposal  capacity 
for  each  of  the  commercially  operating 
waste  disposal  facilities.  NRC  is 
currendy  in  the  process  of  deveio|Hng  a 
system  to  provide  this  hifannation. 

It  should  be  noted  that  in  setting  oot 
the  site  designation  provision  for  section 
5,  Congress  assumed  there  would 
alwsys  be  a  site  deemed  appropriate  to 
receive  the  emergency  access  waste. 
However,  this  may  not  be  the  case  if  all 
sites  an  eliminated  by  apfdication  of 
the  Umitatians  provision  set  forth  in  the 
Ad.  It  is  not  dear  wiiat  options 
Congress  intended  hOtC  to  consider  if  all 
sites  ate  deemed  inappropriate  to 


receive  the  LLW.  This  may  have  to  be 
addressed  by  COagiess  at  sonw  time  in 
thefatura. 

{t^  Volume  Redaction  Determination 

Seetieo  6(i)  of  the  Ad  requires  that 
any  LLW  delivered  for  disposal  as  a 
remit  of  NRCs  decision  to  grant 
emergency  access  "should  be  reduced  in 
volume  to  the  wMiitimum  extent 
practicable."  NRC  will  evaluate  the 
extent  to  which  volume  reduction 
methods  or  techniques  will  be  or  have 
been  applied  to  the  wastes  granted 
eaieigency  access  in  order  to  arrive  at  a 
finding  in  regards  to  this  provision. 

NRC  may  receive  a  request  for 
emergency  access  where  the  application 
of  vtriume  reduction  techniques  may  be 
sufficient  to  mitigate  the  thnsat  posed  to 
the  public  health  and  safety.  As  a  result 
NRC  plans  to  evaluate  die  exieak  to 
which  waste  has  been  reduced  in 
volume  as  ^  part  "fits  mandated 
evaluatloff  oTiKfe  altematives 
considered  by  the  generator.  From  that 
evaluatioa  the  NRC  ooold  reach  a 
finding  on  wiiedwr  tlw  waste  has  been 
reduced  in  a  manner  consistent  with 
section  6(i). 

As  is  so  for  the  other  determkiationB 
NRC  %vill  have  to  make  pursuant  to 
section  6,  volume  reduction 
determinatioRS  wiQ  be  made  on  a  case- 
by-case  basis.  The  optimal  level  of 
volume  reduction  wfll  vary  with  the 
waste,  the  comfitions  onder  which  it  is 
being  processed  or  stored,  the 
adimnistratiye  optieiis  available,  and 
whether  vohaae  sedactioo  processing 
creates  new  wastes  requiring  treatment 
or  disposa).  In  erahiating  whether  the 
wastes  proposed  for  emergency  access  . 
have  been  ledttoed  in  volume  to  dw 
maxinQm  extent  practicabia,  NRC  win 
consid^  the  diaractei  istiu  of  the 
wastes  (induthng:  Pfajrsical  properties, 
chemical  properties,  radioactivity, 
pathogenidty,  infectiousness,  and 
toxicity,  pyrophoricTty.  and  explosive 
potential):  condition  of  current 
contffiner  poteirtial  for  contaminating 
the  disposal  site;  the  technologies  or 
combination  of  technologies  available 
for  treatment  of  the  waste  (induding 
indnerators;  evaporators-crystaBizers; 
fluidiaed  bed  drjwrs;  tfan-film 
evaporators;  extraders  evaporators;  and 
Compactors);  the  suitabilify  of  vdnme 
reduction  eqmpmeRt  to  the 
dicamstances  (specific  activify 
considerations,  actual  volume  redoction 
fadors,  generation  of  secondary  wastes, 
eqwpment  contamination,  effinent 
releases,  worker  exposuie,  and 
equipment  avaihbffity);  and  tin 
administrative'  controb  which  codd  be 
applied. 
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VOL  TvoM  and  Condltkw  lor 
Bmarinqr  AociM  Disposal 

LLW  grsntsd  smsrgency  aoosss 
disposal  pursuant  to  this  rule  is  subject 
to  the  general  requirements  for  LLW 
disposal  as  established  in  the  Act,  as 
well  as  those  requirements  which 
specifically  addrass  emergency  access. 
Xhia  means  that  LLW  granted 
emergency  access  shall  be  processed, 
treated  and  disposed  of  in  a  manner 
consistent  with  any  other  LLW  which  is 
eligible  for  disposed  at  operating  non- 
federal or  regional  LLW  disposal 
facilities  under  ttie  Act  Hm  disposal  of 
waste  by  grant  of  emergency  access 
should  not  preclude  the  implementation 
of  any  spedfic  conditions,  regulations, 
requirements,  fees,  surcharges  or  taxea 
prescribed  by  the  disposal  facility  diat 
may  be  in  effect  at  the  time  of  the 
Commission's  determination  to  grant 
emergency  access.  However,  while 
generators  whose  LLW  is  granted 
emergency  access  are  subject  to  the 
special  fees  and  surcharges  specified  in 
the  Act  for  emergency  access  disposal, 
they  should  not  othemise  be  subject  to 
fees  or  requirements  that  are  not 
customarily  charged  or  imposed  for 
routine  LLW  disposal 

DL  Aaalyais  of  Public  CooiBieiits 

The  Commission  received  twenty-one 
(21)  onnment  letters  for  die  proposed 
rule.  Ten  (10)  of  the  comment  letters 
came  from  concerned  dtixens,  six  (6) 
from  the  governments  of  potentially 
affected  States,  two  (2)  ttom  low-level 
waste  compacts,  two  (2)  from  the 
industry  and  one  (1)  b<m  a  nuclear 
information  service.  A  detailed  analysis 
of  each  of  the  comments  was  prepared 
and  used  to  revise  the  proposed  rule. 
The  major  comments  are  discussed  here. 
Copies  of  the  comment  letters  and  the 
detailed  analysis  of  conmients  are 
available  tot  public  inspection  and 
copying  for  a  fee  at  the  NRC  PnbUc 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC  20556. 

In  general,  commentors  exinessed 
support  for  NRCs  issuance  of  a  rule  tor 
its  emergency  access  decisions  and 
indicated  changes  that  would  improve  it 
from  their  perspective.  Only  one 
commentor,  representing  a  lobbying 
group,  expressed  opposition  to  die 
issuance  of  the  rule.  That  commentor 
indicated  that  the  rule  should  be 
withdrawn  because  granting  emergency 
access  would  infringe  on  the  States' 
right  to  manage  their  LLW.  The  Act 
established  the  statutory  framewt^  for 
the  management  of  LLW  including  the 
allocation  of  management  responsibility 
between  the  Federal  government  and 
the  States.  The  emergency  access  rule 


merely  implements  part  of  the  existiiw 
statutory  frameworK.  so  the  rale  itself 
does  not  infringe  on  the  ri^ts  of  the 
SUtes. 

Clarification  of  LLW  Eligible  for 
Emergency  Access 

By  far  the  most  common  concern 
expressed  by  commentors  was  that 
emergency  access  would  be  used  to 
force  operating  non-Federal  or  regional 
LLW  disposal  fadUties  to  accept  LLW 
they  are  eidier  clearly  not  responsible 
for  under  the  Act  or  have  spedficaUy 
chosen  to  exdude  frtnn  their  facility. 
Fourteen  of  the  commentors  in  almost 
half  of  the  comments  expressed  concern 
that  emergency  access  would  be  granted 
to  wastes  that  were  not  typically  to  be 
considered  eligible  for  disposal  at  non- 
Federal  or  regional  LLW  disposal 
facilities.  Specifically,  the  commenton 
stated  that  Federal  wastes,  particularly 
those  generated  by  DOE  and  DOD.  or 
wastes  that  are  dassified  as  greater- 
than-Class-C  should  not  be  granted 
emergency  access.  Many  of  the 
commentors  Indicated  that  States  and 
Compacts  are  not  designing  their 
facilities  to  provide  safe  disposal  for 
these  types  of  LLWs.  Most  of  the 
commenton  who  expressed  concern 
about  which  wastes  would  be  granted 
emergency  access  were  concerned  diat 
LLWs  determined  to  be  ineligible  for 
routine  disposal  under  the  Act  could 
gain  access  to  disposal  at  State  or 
regiooal  fadUties  under  the  emergency 
access  provision. 

Throughout  the  development  of  Part 
S2,  the  raiC  assumed  that  ite  mandate 
was  to  grant  emergracy  access  only  to 
LLW  that  would  odicrwlse  be  eligible 
for  routine  disposal  at  State  or  n^cmal 
LLW  disposal  facilities  according  to  the 
terms  anid  conditions  set  out  in  the  Act 
Mora  specifically,  die  NRC  believes  that 
only  thoae  LLWs  designated  by  Section 
8(aKl)  of  the  Ad  to  be  die  disposal 
responsibility  of  the  States  could  be 
riigible  for  a  grant  of  emergency  access 
disposal 

Under  Subsection  3(a)(1)(A).  die 
States  are  mandated  to  provide  disposal 
for  commerdally  generated  LLW 
dassified  as  A.  B  and  C  They  are  not 
required  to  provide  disposal  for  greater- 
than-Class-C  wastes,  llius,  the  NRC 
would  exped  to  deny  any  request  for 
emergency  access  received  for  greater- 
than-Class-C  waste.  The  same  is  true  for 
the  Federally  generated  LLW  which  is 
exduded  from  State  disposal 
responsibility  under  section  3(a)(1)(B). 
Under  that  subsection,  the  States  are 
assigned  the  responsibility  for  disposing 
of  "LLW  generated  by  the  Federal 
government  except  that  which  is  owned 
or  generated  by  DOE.  by  the  Navy  as  a 


resuh  of  decommissioning  of  vessels,  or 
as  a  remit  of  any  research, 
development  testing,  or  production  of 
any  atomic  weapons."  NRC  does  not 
exped  to  grant  emergency  access  to  any 
wastes  that  are  exempted  from  State 
respcHosibility  by  section  3(a)(1)(B). 

The  NRC  has  no  intentions  of  granting 
emergency  access  to  LLW  which  are 
ineligible  tot  LLW  disposal  under 
section  S(a)(l)  of  the  Act  However,  the 
Commission  did  not  state  its  intentions 
in  the  proposed  rule.  The  Commission 
assumed  that  it  would  be  dear  that  the 
limitatioos  established  in  the  Ad  for 
routine  LLW  disposal  would  also  apply 
for  disposal  resulting  trxaa  a  grant  of 
emergency  access.  Apparendy.  that  was 
not  the  case.  To  darify  the  NRCs 
undentanding  and  intent  regardhig  the 
scope  of  wastes  which  the  NKC 
considera  to  be  potentially  eligible  for 
emergency  access,  the  NRC  added  a 
new  provision,  (c)  to  1 62.1,  "Purpose 
and  Scope"  of  the  final  rule.  The  new 
provision  states  that  The  regulations  in 
diis  Part  apply  only  to  die  LLWs  wddch 
the  States  have  disposal  responsibility 
for  pursuant  to  section  3(a)(1)  of  the 
Act"  The  NRC  believes  the  addition  of 
this  clarification  to  die  final  rule  should 
resolve  any  questions  regarding  a 
particular  LLWs  eligibihty  for 
emergency  access  consideration  as  well 
as  the  Commission's  intended 
application  of  the  final  rule. 

Reciprocal  Access 

Several  of  the  commenton  pointed  out 
that  the  proposed  rule  omitted  any 
reference  to,  or  discussion  of,  section 
6(f)  of  the  Act  which  addresses 
rec^rocal  access.  Section  6(f)  provides 
that  the  Regi(mal  Compad  or  State 
receiving  the  emergency  access  waste  is 
entitled  to  redprocal  access  at  any 
subsequent  facility  that  serves  the 
Compad  region  or  State  in  which  the 
emergency  access  waste  was  generated. 
It  fiordier  provides  that  the  Regional 
Compad  or  State  that  receives  die 
emergency  access  waste  shaU  designate, 
for  redprocal  access,  "an  equal  volume 
of  Low-level  radioactive  waste  having 
similar  characteristics  to  that  provided 
emergency  access." 

Most  of  the  States  and  Regional 
Compad  Commissions  who  submitted 
commento  on  the  proposed  Part  62 
indicated  that  redprocal  access  should 
be  addressed  in  the  final  rule.  Most  of 
the  commenton  who  raised  redprocal 
access  concerns  believed  the  NRC 
should  broker  reciprocal  access 
arrangemente  to  ensure  that  redprocal 
access  will  be  available  to  a  State  or 
Compad  whose  LLW  disposal  facility  is 
designated  to  receive  emergency  access 
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waste.  Several  of  them  emphasized  that 
the  reciprocal  access  provision  of  the 
Act  is  a  significant  one  that  cannot  be 
ignored  in  the  NRC  process  of  granting 
emergency  access  and  designating  a 
disposal  facility.  They  stated  that 
reciprocal  access  is  of  particular 
.    concern  because  a  receiving  Regional 
Compad  or  State  has  virtually  no 
leverage  or  role  to  play  in  the  emergency 
access  process  and  a  guarantee  of 
reciprocal  access  would  make  the 
situation  more  acceptable.  Tlwy 
indicated  redprocity  is  an  integral  part 
of  section  6  and  should  be  part  of  the 
rule. 

One  commentor  indicated  diat  even  if 
the  NRC  did  not  wish  to  be  involved  in 
brokering  the  arrangements,  it  "must 
ensure  that  the  right  to  redprocal  access 
is  recognized  and  its  implications  are 
considered."  The  commentor  indicated 
that  a  formal  redprocal  access 
acknowledgement  should  be  extracted 
from  the  Compad  Region  or  State  in 
which  the  emergency  access  waste  was 
generated  before  any  determination  for 
granting  emergency  access  is  made, 
lliey  indicated  that  such  an 
acknowledgement  should  be  required  by 
the  NRC  as  part  of  the  contente  of  a 
request  for  emergency  access  (S  62.12) 
and  should  indude  some  indication  of 
when  the  redprocal  access  would  be 
provided.  The  acknowledgement  could 
then  be  induded  as  part  of  the  §  62.22 
notification  provided  to  the  receiving 
state  and,  if  appropriate,  the  Compact 
Commission." 

The  NRC  recognizes  that  the 
commitment  to  reciprocal  access  is  an 
integral  part  of  the  emergency  access 
process,  particularly  for  the  States  with 
the  operating  LLW  disposal  facilities 
which  will  be  designated  by  NRC  to 
receive  emergency  access  waste.  Staff 
considered  redprocal  access  during  the 
development  of  the  proposed  rule.  At 
that  time,  the  NRC  made  a  decision  not 
to  address  reciprocal  access  as  part  of 
the  rule  on  emergency  access.  As  NRC 
staff  read  section  6(f).  arranging  for 
reciprocal  access  is  an  obligation 
between  States/Compacts  unrelated  to 
the  Commission's  responsibility  to 
protect  public  health  and  safety  and  the 
common  defense  and  security  and  thus 
.    is  outside  the  scope  of  NRCs 

responsibility  to  implement  section  6. 
Thus,  Staff  believed  it  would  be 
inappropriate  for  the  NRC  to  assume  the 
role  of  enforcing  redprocal  access 
arrangemente. 

The  NRC  reconsid««d  ite  position  on 
redprocal  access  in  light  of  die 
commenU  received  on  the  proposed 
^      rule,  :but  made  no  changes  to  the  final 
rule  The  NRCs  mandate  under  section 


6  is  to  grantrequesto  for  emergency 
access  in  order  to  protect  the  public 
health  and  safety  and  the  common 
defense  and  security  from  a  serious  and 
immediate  threat  If  the  NRC  were  to 
require  a  formal  promise  of  redprocal 
access  as  a  necessary  condition  for 
considering  a  request  for  emergency 
access,  under  certain  circumstances, 
actions  necessary  to  protect  the  public 
health  and  safety  could  be  delayed  or 
compromised.  Thus,  the  NRC  continues 
to  believe  diat  an  enforcement  role 
regarding  reciprocal  access  is 
inappropriate  for  the  NRC  The 
Commission  also  believes  that  any  role 
regarding  redprocal  access,  even  of  a 
brokering  nature,  could  be  in  conflid 
with  the  Commission's  basic  mandate  to 
make  emergency  access  decisions.  The 
NRC  maintains  that  arranging  for 
redprocal  access  in  response  to  grante 
of  emergency  access  is  the  responsibiUty 
of  the  States  and  Compacts  involved. 
The  NRC  believes  that  the  promise  of 
reciprocal  access  desired  by  the 
commentors  could  be  initiated  during 
the  15  day  period  required  by  the  Ad 
under  section  6(g)  for  the  receiving 
Compact  Commission's  approval  of  the 
NRCs  LLW  disposal  facility 
designation. 

As  noted  above,  section  6(f)  entities 
any  Compact  or  State  that  provides 
emergency  access  to  a  disposal  facility 
within  its  borders  to  reciprocal  access  to 
any  suhsequentiy  operating  disposal 
facility  that  serves  the  State  or  compad 
region  in  which  the  LLW  granted 
emergency  access  was  generated.  The 
Commission  antidpates  that  any 
Compact  or  State  that  provides 
emergency  access  would  take  action  to 
enforce  tUs  statutory  right  if  the  State  or 
Compad  in  which  the  emergency  access 
waste  was  generated  does  not  accept  an 
equal  volume  of  low-level  radioactive 
waste  having  similar  characteristics  at 
some  future  date. 

Compact  Approval  of  Grants  of 
Emergency  Access 

Three  of  the  commenton  representing 
States  or  Compact  Commissions 
indicated  that  the  NRC  had  been  remiss 
in  not  including  a  provision  in  the 
proposed  rule  which  would  require  the 
NRC  to  seek  approval  for  its  decision  to 
grant  emergency  access  from  the 
Compact  Commission  of  the  region  in 
which  the  designated  site  is  located.  The 
commenton  also  wanted  the  rule  to 
state  that  "no  grant  of  emergency  access 
under  this  Part  shall  be  effective  prior  to 
15  days  tram  receipt  of  a  request  for 
approval  frxKU  die  Commission,"  in 
order  to  establish  that  Compad 
Commission  approval  would  be 
necessary  before  the  NRCs  decision 


would  be  considered  final  The 
resolution  of  the  issue  raised  by  these 
comments  is  fundamental  to  the 
successful  implementation  of 
Congressional  intent  for  the  emergency 
access  provision  of  the  Act 

The  basis  for  these  commenU  is  the 
language  in  section  6(g)  of  the  Act.  It 
states  that  "any  grant  of  access  under 
this  Section  shall  be  submitted  to  the 
Compact  Commission  for  the  region  in 
which  the  designated  disposal  facility  is 
located  for  such  approval  as  may  be 
required  under  the  terms  of  ite 
Compact"  The  commenton 
interpretation  of  this  provision  is  that 
Congress  intended  for  the  Compad 
Commission  of  the  designated  site  to 
have  the  final  say  regarding  the 
acceptance  of  emergency  access  wastes. 
They  believe  Congress  intended  that  a 
receiving  Compact  Commission  could 
reject  the  NRCs  emergency  access 
determination — essentially  that 
Congress  intended  the  compacte  to  have 
the  power  to  veto  the  NRCs  decision. 
The  commenton  wanted  the  NRC  to 
acknowledge  this  interpretation  of 
section  6(g)  by  incorporating  a  veto/ 
approval  provision  in  the  final  rule. 

While  the  commenton  were  corred  in 
noting  that  the  proposed  rule  did  not 
include  a  specific  mechanism  for 
implementing  the  section  6(g)  provision 
of  the  Amendments  Act  the  f<niCs 
position  on  this  issue  was  addressed  in 
Section  III  Legislative  History  of  the 
Supplementary  Information  portion  of 
the  proposed  rule  and  is  reiterated  in  the 
same  section  of  the  final 

Section  6(g)  of  the  Ad  requires  the 
NRC  to  notify  the  Compact  Commission 
for  the  region  in  which  the  disposal 
facility  is  located  of  any  NRC  grant  of 
access  "for  such  approval  as  may  be 
required  under  the  terms  of  the 
Compact."  However,  section  6(g)  also 
requires  that  the  Compad  Commission 
"shall  act  to  approve  emergency  access 
not  later  than  15  days  after  receiving 
notification  from  die  NRC"  NRC 
believes  the  purpose  of  this  provision  is 
to  (1)  ensure  that  the  Compact 
Commission  is  aware  of  the  NRCs  grant 
of  emergency  access  and  the  terms  of 
the  grant  (2)  allow  the  Compad     ._ 
Commission  to  implement  any 
administrative  procedures  necessary  to 
carry  out  the  grant  of  access,  and  (3) 
ensure  that  the  limitations  on  emergency 
access  set  forth  in  section  6(h)  of  the  Ad 
have  not  been  exceeded. 

Contrary  to  what  several  of  the 
commenton  believe,  the  NRC  believes 
that  disapproval  is  not  really  an  option 
for  the  Regional  Compact  Commission 
in  which  the  designated  emergency 
access  disposal  facility  would  be 
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k>catfld.  Tbk  pcMilioii  is  deiivad  fron 
the  l«Bi«Iative  history  far  both  Mctkm  6 
of  the  Act  and  the  Omnitms  Low-Level 
Radioactive  Waste  lateratate  Compact 
Act  wiiich  was  passed  by  Congress  as 
part  of  the  Act  It  is  clear  from  the 
legislstive  history  that  the  basic  purpose 
of  the  section  8  emergency  access 
provision  is  to  ensure  that  LLW  disposal 
sites  which  have  denied  disposal  access 
to  certain  States  under  provisions  of  the 
Act  wiB  be  made  avaflable  to  receive 
LLW  in  situations  posing  a  serious  and 
immediate  threat  to  the  public  health 
and  safety.  A  Compact  Cosunission  veto 
of  the  NRCs  decision  would  frustrate 
the  purpose  of  the  emergency  access 
provision  snd  would  be  generally 
contrary  to  the  legislative  framework 
estabUahed  in  the  Act  As  emphasized  in 
the  House  Committee  on  Interior  snd 
Insular  Affairs  Report  on  the  Act. 
ratification  of  a  Compact  should  be 
conditioned  on  the  Compact's  acting  in 
accord  writh  the  provisions  of  the  Act  If 
the  Compact  refuses  to  provide,  tmder 
its  own  authorities,  emergency  access 
under  section  6,  Congression^ 
ratiflcation  of  that  Compact  would  be 
null  and  void.  (tUL  Rep.  No.  314.  goth 
Cong..  1st  Sess..  pt  1.  at  2987  (1085).) 

While  (fisapproval  may  not  be  an 
option  under  the  Act.  deaify  the  Act 
intended  the  receiving  Compact 
Commisskm  to  be  faUy  inilKmed 
regarding  the  emergen^  access  decision 
made  t^  the  NRC  The  Commission 
believes  the  Notifies  tioa  procedures 
under  ( tiZ22  of  the  proposed  rule 
provided  the  Compact  rm«wita«t«n  of 
the  designated  disposal  fscfiity  with 
inf ormatioa  consistent  with  tfte 
spedficatioBS  in  the  Act  Section  82.22 
of  the  proposed  rule  provided  diet  the 
NRC  wHI  notify  the  Compact 
Commission  of  the  State  in  which  the 
designated  disposal  facility  is  located 
that  emergency  access  is  required.  It 
further  provides  that  "the  notifications 
must  set  forth  the  reasons  that 
emergency  access  was  granted  and 
specifical^  describe  the  low-level 
radioactive  waste  as  to  source,  physical 
and  radiological  characteristics,  and  the 
mtnimuin  volume  and  duration  (not  to 
exceed  180  days)  necessary  to  alleviate 
the  immediate  and  serious  threat  to  the 
public  heahh  and  safety  or  the  common 
defense  and  security. 

In  response  to  this  comment,  the  NRC 
has  made  a  change  totefiDalnile.Nsw 
language  has  been  added  to  1 62^ 
which  sUtes  that  the  Cemmission  wtti 
make  notification  of  the  final 
determination  in  writing  to  the 
appropdata  Compact  Ciwmissioa  "Ux 
such  approval  as  is  qwdfied  as 
necessary  in  Sectioa  e(g)  of  the  Act." 


AppJicabit  Tanat  amd  CooditienB  for 
Emeigaacy  Accem 

A  miBiberof  the  eaiiBMHiofs 
enprassKl  cencata  Ikat  LLW  granted 
emargenqr  aeosss  to  disposal  by  Hw 
NBC  sfaodd  be  reqairad  to  meet  aay 


conditfom  of  the  she  designjrod.  as  well 
as  any  fses,  or  taxes  presciibod  by  tiMt 
fad&ty.  Other  ooBunentors  staled  tet 
LLWs  granted  emergeacy  access 
disposal  should  not  have  to  pay  any 
iptdal  fees,  beyond  those  spocttcaBy 
mandated  by  the  Act  In  both  cases  the 
commentors  wanted  assurances 
incorporated  into  the  rule  that  in  malritig 
emeigsacy  access  site  designetion 
deterarinations,  the  NRC  wodd  protect 
both  the  health  and  salety  inletests  and 
the  financial  Interests  of  either  the 
disposal  fsdhty  desigaated  to  rece^fe 
the  LLWi  or  the  person  letfuesting 
emergency  access.  In  addition,  they 
wanted  assurances  included  in  the  rale 
that  the  NRC  would  consider  the  fees, 
taxes,  etc.  in  designeting  a  site  to 
receive  any  waste  granted  emergency 
access. 

The  NRCs  response  to  these  concerns 
is  simple,  and  is  much  like  the  earlier 
(MscBssiott  aboat  the  lesponse  to 
comments  concerning  «ri)icfa  wastes  are 
eligible  for  emergency  access.  As 
pievKNiSiy  stafefl,  ne  commission 
believes  that  Congress  intended 
eaiergency  access  only  to  be  grantsa  for 
waste  wtefa  would  routinely  qualify  for 
LLW  disposal  under  die  terms  of  the 
Low-Lev^  Radioactive  Waste  Mxcf 
Amendments  Act  of  1885  (the  Act).  To 
the  Conmissioii.  it  is  quite  dear  from 
section  e(h)  of  the  Act  that  Congress 
intended  ttiat  the  LLW  granted 
emetgency  access  would  meet  aO  of  the 
general  reqaireawnts  and  regulations  of 
the  disposal  fsdfity  designated  to 
receive  Am  wastes  by  die  NRC  Section 
e(h)  states  that  "Ho  Stats  shall  be 
required  to  provide  emergency  access  or 
redprocal  access  to  any  regicnal 
disposal  facility  within  its  bordets  far. 
low-level  radioactive  arasle  not  msntino 
criteria  established  by  the  license  or 
Hcense  agreement  of  such 
fadUty.  •  •  V" 

To  ensure  that  the  designated  site  is 
suitably  matched  to  the  LLW  granted 
emergency  acoess.  the  NBC  inchided  a 
provision  in  the  propoeed  rale  which 
stated  that  a  LLW  disposal  site  wiU  be 
exdaded  from  consideration  to  laoeiva 
emergency  access  waste  if  the  waste 
does  not  meet  die  criteria  established  ^ 
the  Bo«isa  or  UosBSoe  sgieeaMnt  for  the 
facility  1 62,28(bNl).  Tbm  license  or 
licensee  agie<iaisnts  facsrpotata  the 
regulatioBS  aadiaquinnMnts  that  lAct 
eadi  pattiealas  fadlity.  Taken  «»ith  the 
other  iafanaatioy  in  jagJIi  which  the 


NRC  Witt  eoBsider  hefaM  desiyntiag  a 
site,  the  Coasmissioii  betiewee  f  805  as 
it  appeared  in  the  propoeed  rale 
adaqaataly  addreeees  the  raiCs 
responsibility  to  desigaate  a  site  which 
does  not  piadude  "dw  impieawmtation 
of  any  speofic  regulatioos,  md 
requiremeats  at  the  designated  diqioeol 
facilities.'' 

Regarding  fees,  taxes  and  other 
conditions  that  several  conunentors 
believed  the  NRC  shouk)  consider  \n 
designatii^  a  site,  the  FAC  believes  diat 
Congress  intended  for  generators  who 
are  panted  emergency  access  to  psy  eU 
the  normal  LLW  disposal  fees  as  w^  as 
the  additional  fees  or  sercfaaiges 
specifically  applicable  to  emergency 
access  waste  wad  established  under 
section  5  ol  the  Act  However,  the 
Commission  does  not  agree  that  sack 
iafarmation  can  or  sbo^  be  used  by 
the  NRC  in  making  its  site  desiyiation 
decision. 

The  Commission  remignlias  the 
importance  of  conditions  to  ensare  the 
iasplementation  of  emeigaacy  access 
dedsions  once  they  are  made  by  the 
Commission.  In  response  to  the 
comments,  the  MlCsdded  a  new 
Sectkm  "VHT'  to  dw  Sapptenentary 
InfcramtioB  portion  of  the  fetal  rale 
tided.  Terms  and  Conditions  for 
Emergency  Access  DisposaL"  It  sets  oat 
the  responsibiftties  regardiag  the 
disposition  of  emergency  access  for  both 
the  generator  of  die  LLW  granted 
emergency  accees  and  theoperatiBg 
disposal  site  or  sites  which  have  been 
designated  to  receive  the  araste.  The 
new  section  reaffirms  the  MlCs 
understanding  of  Congressional  intent 
thet  whatever  conditions  or  terms 
normally  apply  to  LLW  diqpoaal  apply 
for  emergency  access,  excqit  arfaoe 
specifically  stated  otherwise  in  the  Act 

Conditions  of  Terminatian 

Four  of  the  conunentors  saggssled  the 
addition  of  e  new  sectioB  or  sabeectton 
to  the  rule  to  ad<kess  the  conditions 
under  which  emergency  eccess  coald  be 
terminated.  The  Commieeion  agrees  that 
tarns  and  eonditiana  should  be 
established  in  Om  feml  rale  far 

termination  of  graaf  of  < 
access.  The  NRC  haa  added  a  i 
Subpart  D  to  dw  final  rale  arMch 
incorporates  sonw  of  the  saggested 
conditioaa  far  tetmiaatien  as 
reco^naaded  faff  the  eanaamstors.  The 
Subpart  is  entiUed.  Tenrinatkin  of 
Emergency  Access."  This  new  Sabpart 
D  is  discussed  aader  Sectioa  VL(D)  of 
the  Supplementary  lafcraMtion  for  Aia 
rale.  It  estabUshes  that  the  Cosuaissian 
may  tenunate  a  grant  ^  aawrgoncy 
access  if  anappKcaat  has  failed  to 
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comply  with  the  conditions  established 
by  the  NRC  pursuant  to  this  Part  It  also 
establishes  that  the  Commission  may 
terminate  a  grant  of  emergency  access  if 
it  determines  that  emergency  access  is 
no  longer  needed. 

Response  to  Specific  Request  for 
Comments 

In  the  proposed  rule,  the  NRC 
spedfically  requested  comments  on 
certain  parts  or  assumptions  made  by 
the  NRC.  Under  Section  Vm  of  the 
proposed  rule,  the  NRC  expressed  an 
interest  in  receiving  comments  on — 

(1)  What  scenarios  are  envisioned 
where  emergency  access  would  be 
required? 

(2)  What  are  the  potential  problems 
with  the  NRCs  approach  to  determining 
an  immediate  and  serious  threat  to  the  - 
public  health  and  safety? 

(3)  What  are  the  potential  problems 
with  the  arrangement  proposed  for 
making  the  determination  of  serious  and 
immediate  threat  to  the  common  defense 
and  security? 

(4)  What  are  the  potential  difficulties 
with  the  proposed  approach  for 
designating  the  receiving  site?  and 

(5)  What  should  the  NRC  do  if  no  site 
is  found  to  be  suitable  for  waste 
requiring  emergency  access? 

Two  of  the  commentors  specifically 
addressed  this  request  for  comments, 
offering  partial  responses  to  some  of  the 
questions.  One  of  the  commentors 
offered  possible  scenarios  for 
emergency  access  and  both  of  the 
commentors  suggested  that  a  Federal 
facility  should  be  developed  to 
accommodate  emergency  access  wastes. 
The  comments  did  not  reveal  any  new 
perspectives  for  the  NRC  to  consider  so 
the  final  rule  was  not  affected  by  the 
comments  received 

In  the  proposed  rule,  the  NRC 
specifically  requested  comments  on  the 
initial  regulatory  flexibility  analysis 
from  small  businesses,  small 
organizations,  and  small  jurisdictions  in 
order  to  determine  if  the  final 
regulations  should  be  modified  such  that 
less  stringent  requirements  could  be 
imposed  on  small  entities  while  stiU 
adequately  protecting  the  public  health 
and  safety.  None  of  the  comments 
received  on  the  proposed  rule  addressed 
the  impact  of  the  regulation  on  small 
entities  or  the  adequacy  of  the  NRCs 
regulatory  flexibility  analysis.  As  a 
result  it  was  not  necessary  to  change 
the  final  rule  to  accommodate  the 
special  needs  of  small  business. 

X.  Flndfaig  of  No  Sipiiflcant 
aivtroninantal  Impact:  AvailaMlity 

This  rule  estabUshes  criteria  and 
^procedures  for  a  Commission  ..  ;, 


determination  under  section  8  of  the  Act 
that  emergency  access  to  an  operating 
non-Federal  LLW  disposal  fadlity  is 
necessary  to  avert  a  serious  and 
immediate  threat  to  the  public  health 
and  safety  or  the  common  defense  and 
security.  For  the  most  part,  the  final  rule 
is  an  administrative  action  which  serves 
to  codify  the  criteria  and  procedures  in 
the  Act  The  adoption  of  such 
implementing  criteria  and  procedures  by 
promulgation  of  a  final  rule  does  not 
have  an  environmental  effed. 

Therefore,  the  Commission  has 
determined  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Commission's 
regulations  in  Subpart  A  of  10  CFR  Part 
51,  that  this  rule  is  not  a  major  Federal 
action  significantiy  affecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required. 

The  environmental  assessment 
forming  the  basis  for  this  determination 
is  contained  in  the  regulatory  analysis 
prepared  for  this  regulation.  The 
availability  of  the  regulatory  analysis  is 
noted  in  Section  XIII  of  this  rule. 

XL  Paperwork  Reduction  Ad  Statement 

The  final  rule  adds  information 
collection  requirements  that  are  subjed 
to  the  Paperwork  Reduction  Ad  of  1980 
(44  U.S.C.  3501  et  seq.].  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget     • 
Approval  Number  3150-0143. 

PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  680  hours  per  response, 
induding  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  iirformation,  induding 
suggestions  for  reducing  this  burden,  to 
the  Records  and  Reports  Management 
Branch,  Division  of  Information  Support 
Services/IRM.  Office  of  Administration 
and  Resources  Management  U.S. 
Nuclear  Regulatory  Conunission, 
Washington.  DC  20555:  and  to  the 
Paperwork  Reduction  Project  (3150- 
0143),  Office  of  Management  and 
Budget  Washington.  DC  20503. 

Xn.  Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection, 
copying  for  a  fee,  at  the  NRC  Public 
Document  Room.  2120  L  Sti^et  NW.. 


Washington.  DC  20555.  Single  copies  of 
the  analysis  may  be  obtained  from  Janet 
Lambert  Nuclear  Regulatory 
Commission.  NLS-260,  Washington.  DC 
20555,  telephone  (301)  492-3857. 

Xm.  Regulatory  Flexibility  Cartificatioo 

NRC  is  using  this  final  rule  to 
implement  the  statutory  requirements 
for  granting  emergency  access  to  non- 
Federal  or  regional  LLW  disposal 
facilities  under  section  6  of  the  Act 
Based  upon  the  information  available 
and  in  accordance  with  the  Regulatory 
Flexibility  Act  5  U.S.C.  605(b).  tiie 
Commission  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities. 

The  rule  has  the  potential  to  affect 
any  generator  of  IXW  as  well  as  any 
existing  LLW  disposal  facility.  None  of 
the  LLW  disposal  facilities  would  be 
considered  to  be  a  small  entity.  The 
generators  of  LLW  are  nudear  power 
plants,  medical  and  academic  facilities, 
industrial  licensees,  research  and 
development  facilities. 
radiopharmaceutical  manufacturers,  fuel 
fabrication  facilities,  and  government 
licensees.  Of  these  categories,  all  but  the 
power  plants,  fuel  fabrication  facilities, 
and  government  licensees  could 
potentially  indude  small  entities. 

Althou^  these  categories  may 
contain  a  "substantial  number  of  small 
entities,"  the  Commission  does  not 
believe  that  there  will  be  a  significant 
economic  impad  to  these  generators 
because  the  Commission  does  not 
antidpate  that  many  generators  will  be 
affected  by  the  rule.  In  order  for  the 
requirements  of  the  rule  to  be  imposed 
on  a  generator,  the  generator  must 
initiate  the  action  by  requesting  a  grant 
of  emergency  access  from  NRC.  TUs 
would  occur  only  because  the  generator 
has  been  denied  access  to  LLW 
disposal.  The  impact  of  the 
recordkeeping  requirements  on  any 
affected  Ucensees  should  be  minimal 
since  the  information  that  must  be 
provided  if  a  generator  requests         ~"' 
emergency  access  would  most  likely  be 
collected  and  assembled  as  part  of  any 
process  to  decide  a  coiuse  of  action  if 
necessary  access  to  LLW  disposal  was 
not  going  to  be  available. 

The  Commission  is  required  by  statute 
to  make  emergency  access 
determinations.  Since  a  grant  of 
emergency  access  is  intended  to  corred 
the  problems  LLW  generators  may 
encounter  because  of  lack  of  access  to 
LLW  disposal  the  provision  of 
emergency  access  will  benefit  any 
generator  of  LLW.  induding  small 
entities- 
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EiUblithing  critaii*  aod  prooadutw 
for  laqiDMtiaK  ad  BMUiBt  •■■I'Bcar 
•ocsas  ttraagh  •  raw  wffl  abo  bndlt 
mmU  ud^ini  fnmlan.  nis  Put 
providwgBkfanf  tatfctaMwrataraa 
vriut  infonnatioo  will  be  raqidnd  for 

■ndprovid— MoidMiyfcMMnwMhfar 
nuk^  tfioM  nquMto.  AIm,  the  rab 
win  nabia  gencratan  to  bcttar  plan  to 
avoid  LLW  diapoaal  aocaas  pcobiaiiia. 
dius  pravidbig  tba  oartainty  raquirad  for 
economic  growth  and  davalopnant 

Tba  praviiiaiia  of  10  CFR  KUn  oo 
Backfittiag  do  not  apply  to  this 
rulemaking  bacauaa  thia  regulatian  ia 
not  applicable  to  production  and 
utilization  fodlitiaa  licensed  under  10 
CFRPartSa 

Ual  of  SabfoclB  la  10  ere  Part  gl 

Adminiatimtive  practice  and 
prooaduta.  Denial  of  acceaa,  EmergBncy 
accaaa  to  low-level  waste  diapoaal.  Low- 
level  racUoactive  waste.  Low4eveI 
radioactive  waste  paUqr  awendmanta 
act  of  198S,  Low-level  radioactive  waste 
treatment  and  dispoaaL  Nuclear 
materiris.  Reporting  and  recordteepiiig 
requirements. 

For  the  roaaoBa  sat  cot  in  the 
preamble  a^  uBdat  the  avAortty  o<  the 
Atomic  Energy  Act  of  1964.  as  amaaded, 
the  Energy  BaoraaniMtioB  Act  of  1974. 
as  amended,  and  ft  U3£.  6S9.  and  the 
Low-Level  Radioactive  Waata  Policy 
Amendments  Act  of  1906.  the  NRCia 
adopting  a  new  10  CFR  Part  62. 

1.  A  new  Part  62  ia  added  to  10  CFR  to 
read  aa  lollowa: 

PART  62-CfVTEfUA  AND 
PROCEDURES  FOR  EMERQENCY 


aue   WUhtewalafa 


REGIONAL  LOW-LEVEL  WASTE 
DISPOSAL  FACILITIES 


Sme. 
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Airthsdiy:  8ms.  U.  lai.  aa  I 
Stat  985.  Oia.  MB.  86a  961.  as  < 
U3.C  2111. 22011:  aacs.  aOL  aOS.  as  I 
88  Stat  1M2.  UM.  ss  saMndad  (42  U.&C 
8841. 5840):  sacs;  8. 4. 8.  a  90  Slat  no.  ISM. 
1845. 18«.  1017.  MM.  m«l188a  18BL 1802. 
18881 1864,  MSBk  MSI.  1867.  (42  UAC  SBSle, 
2and.  28Ste.  2asif). 


62.14  Caal 
ofi 

62.15  Additknal  information. 


162.1 

(a)  Hie  regdationa  In  this  part 
establiah  far  spedftc  low-kval 
radioactive  waata: 

(1)  CHtaria  and  procedvea  far 

sectioBOofthaLow-LeaaiRadiaortiiFW 
Waste  PoUcy  Amandmeata  Act  af  lOOB 

(42  U.S.C  2021)  to  uiy  non-Fadaral  or 
regional  low-lerve)  radioaetivv  waste 
(LLW)  dhqMaal  fadity  or  to  any  non- 
Federal  dtopoaal  fadbtv  wIIUb  a  State 
that  is  not  a  member  or  a  Compact  and 

(2)  The  terms  and  cuudltioiis  opon 
widch  die  Commission  wffl  grant  Brie 
emergency  access. 

(b)  The  regulations  in  this  part  ap|ily 
to  all  persons  as  defined  by  this 
regulation,  who  have  been  denied 
acceaa  to  existing  regional  or  non- 
Federal  tow-ievM  radioactive  waste 
dispoeal  facilities  end  who  sobwift  a 
re<|Mst  to  me  Commission  for  a 
determination  pursuant  to  this  parL 

(c)  The  regulations  in  diis  part  apply 
only  to  the  LLW  that  the  States  have  die 
responsibility  to  dispose  of  pursuant  to 
se<^on  8(1K8)  of  die  Act 

As  used  in  this  pot: 

"Act"  means  die  Low-4ievel 
Radioactive  Waate  PoBcy  Amendmanta 
Act  of  1965  (Pub.  L  99-240). 

"Agreement  Stete"  means  e  State 
that— 

(1)  Has  entered  into  an  agreement 
with  dbe  Nudaar  Regulatory 
Conuaiaaion  under  section  274  of  the 


Atoo^  beigy  Act  ei  1066  (4S  U-&C> 
JBn)(and 
(2)  Haa  airiharttir  to  tegakts  te 
lalfawhaalwdioactiva 


"Commission'*  mesne  the  I 
Regulatory  Commission  or  its  duly 
authorfatad  representatives. 

"Compact"  means  a  Compact  entered 
into  by  two  or  more  States  parsaant  to 
the  Low-Level  Radfoactfve  Waste  ^^y 
Amendments  Act  of  IflOB. 

"Coopsct  Comndssiao'*  means  the 
regional  commission,  committee,  or 
board  established  in  a  Compact  to 
administer  such  Compact 

"DispoaaT  means  the  permanent 
isolatioB  of  kw^evel  radioactive  waate 
parsnant  to  the  raquirementa 
established  by  die  Nuclear  Regulatory 
Commission  under  ^ipticaUalawa.  or 
by  an  Agraeaaent  SUta  if  such  iK>latien 
occurs  in  Ais  Agreoneirt  State. 

Ml  operating  noo-FedeFal  erregfanal 
low-level  radioactive  waste  dispsssl 
bdUty  or  fadKtiaa  far  a  period  not  to 
exceed  100  daya.  aAidi  la  MBBtod  by 
NRC  to  a  generater  of  knMevri 
ladiuattiwa  waata  who  baa  been  denied 
dienaeoftiMM 

"Extension  of  < 
meana  aa  extenaion  of  the  aeeeee  dkat 
had  bean  pvevioualy  panted  by  rate  to 
an  upeintlBg  nonfederal  oriegional 
low-levri  radioactive  waate  diapoaal 
facility  or  laciMtiaa  for  a  period  not  to 
exceed  160  days. 

"Low-level  radioactive  waste"  (LLW) 
means  radloacdve  material  that — 

(1)  b  not  Ugh^evel  radioactive  waste, 
spent  nudear  fueL  (V  byproduct  material 
(as  defined  in  section  Ila(2)  of  the 
Atomic  aiergy  Act  of  1964.  (42  U.S.C 
2014(e)(4)):  and  (2)  die  NRC.  consistent 
with  existing  law  snd  in  ecoordance 
with  paragraph  (a),  classifies  as  low- 
level  radioactive  waste. 

"Non-Federal  (Bsposal  fadfity"  means 
s  low-level  radioactive  waste  «Usposal 
facility  that  is  commerdaDy  operated  or 
is  operated  by  a  State. 

"Person"  meana  any  individuaL 
corporation,  partnership,  firm, 
assodation.  trust.  State,  public  or 
private  institution,  group  or  agency  vdw 
is  an  NRC  or  NRC  Agrnmant  State 
licensed  generator  of  low-levd 
raifioactive  waate  wtddn  the  scope  of 
1 62.1(c)  of  this  part  any  Governor  (or 
for  any  "StateT  without  a  Governor,  the 
chief  executive  officer  of  the  "State")  on 
behalf  of  any  NRC  or  NRC  Agreement 
State  licensed  genetator  or  generators  of 
low-Ievei  radioactive  waste  wifliiB  die 
scope  of  1 62.1(c)  of  Uds  part  located  fai 
his  or  her  "SUta":  or  their  duly 


"    V     Omi"- 
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authorized  repcaaantative.  legal 
successor,  or  agent 

"Regional  disposal  facility"  raeaaa  a 
non-Pederal  tow-level  cadioactive  waate 
disposal  fadlliy  In  operation  on  January 
1.  z006t  or  sHbsec|ueutTy  estabnshed  and 
operated  under  a  compact 

"Slste^' neana  any  State  of  the  Unitad 
States,  die  Diatiid  of  Gshimliis.  and  the 
Commonwealth  of  Puerto  Rico. 

"Temporary  emergency  acceu" 
means  access  that  is  granted  at  NRCs 
discretion  under  1 62.20  of  this  part  upon 
determining  tet  aeoeaa  Is  aaoaasaty  to 
eliminate  animaediatB  —m*  seiiaaa 
direat  to  diopabyc  haakh  aad  aaSe^  or 
die  comoMadefaMaaodaecaii^.  Sach 
acoeaa  expiree  46  daya  after  the  granting 
and  cannot  be  extended. 


Except  where  otherwise  ^ecffied, 
each  commmdcathm  and  report 

Bnili.miiliq^  Hm  wwjitatinnf  ^  this  part 

noeM  oe  adneaaed  to  the  Director. 
Office  of  NndearMatartab  Safe^  md 
Safeguards.  U.S.  Nuclear  Regniatofy 

Co issi Wsshlagi DGaD566t0g 

nonfatka    '■ 
lataaOLStPSOl: 
NW,  WaaUi^tea.  DC  ar  liau 
RodwiflB  PHw,  Sodnlllai  Maryiaad. 


102.4 

Excqit  aaspadfirally  anthoriMdhy 
the  Commiseian  hi  writing,  no 
inter]^etatian  af  tliaaiaania^i 

regitiatioaa  in  tfaiapart  by  aay 

employee  of  the  CeaimlsaiaifcathBr 

a  written  fartarprotatton.  by  die  General 
Counad  wiBliaooaaiderad  biiidiivaa 
die  Cbmmisaifln. 

I62J 
Tl» 

appRc  afloa  of  any  iatereeted  person  or 
upoa  its  oara  inMative^  grant  an 

regulaliena  la  iMa  part  that  it  determines 
Is  authorised  by  Inv  and  wffi  not 
enilaiigsi  Ufa  or  prupaity  or  the  cobmbou 
defsnaa  and  sacaiHy  aaidiaodiCTwisefai 
diepabllefalereaL 

162.6 

(a)  The  Nudear  Regulatory 
Coniniisdiin  haa  aaba^Med  Ae 
information  cdlectioa  requirementr- 
coatained  io  thie  part  to  the  Office  ef 
MaaagasMBt  aad  Badgat  ((Md^  foe 
appnwal  aaxeqaiBad  by  the  Mparwask 
Reduction  Act  of  1960<44  U.S.C.  9601  et 
se94>  CAIB  kaa  approved  the 
informatioB  ooliectiaB  cequiroaaBts 
containad  in.  thfa  part  under  ooyrol 
numhei  0150-0143. 

(b)  The  anmved  infonnalian. 
collection  requirementa  contained  iittUa 


part  appear  hi  II  OLll.  02.1&  0213. 
62.14,  and  62.15. 

Subpart  B   fla^aaottoroCoiaaiaaion 
Datanninatloii 

{62.11   ntaganddMilbuaanora 


(a)  The  person  submittiBg  a  request 
for  a  riwaaiiaiinn  detemfaatioa  ahaU 
file  a  signed  origiaal  and  afae  copKs  of 
die  laqnaat  aridi  dM  Coanrisskn  at  the 
address  spedfiad  in  1 62.3  of  Ihia  part 
with  acopy  alaoproddad  to  the 
appropriaOs  Ragtaaal  Adminiatrator  at 
the  artrhasaipstiniiJis  Appendix  D  to 
l^rt  20  ef'thfachaplar.  The  request  mast 
be  signed  by  die  person  requesting  the 
detemtinatien  or  the  peraoR's  authorized 
repreeenttf  ve  under  oadi  or  afRrmatioiL 

(b)  Upon  receipt  of  a  request  for  a 
determination,  the  Secretaiy  of  the 
CommJBsion  wiU  cause  to  be  published 
fai  the  Federal  Sagistar  a  notica 
ackaowledlMig  receipt  of  the  request 
which  win  requisa  dkal  public  comaent 
on  dm  reqaaat  be  submittad  wtthia  10 
days  of  dm  date  of  the  notioe.  A  o^qr  <tf 
die  re^ieat  wS  be  made  awadable  far 
inqiaction  aa  copying  ia  tba 
Commission'aPBblic  Donmaat  Raom. 
WashingtOB,  DC  Tlw  Secretary  of  &e 
Commisdon  ariM  alaottnnsadt  a  capy  af 
die  requaafc  tadia  U&  Department  of 
Boeigy,  to  A^Goveman  of  thftStaleaaf 
die  Coav«d  lagfoa  wksaa  dMwaala  is 
genera  tadk  to  ( 
States  arithi 


fnnilitlaa,  to  1 

with  operatiagiagieiid  low-level 

radioactive  waste  disposal  fa 

and  t»  dM  Goaeraars  of  die  Stataa  fa  dm 

Compad  Commisnons  with  eperatiag 

disposal  fnriitirs 

(c)  l^Mm  reoe^  of  a  reqoest  for  a 
determination  based  on  a  sCTioos  and 
immediate  threat  to  the  connon  defense 
and  security,  the  Commissioa  wil  notify 
DOD  aad/or  DCK  and  provfcfe  a  copy  of 
the  request  ae  acedod  far  their 
consideratiaB. 

(d)  Fees  andicable  to  a  requed  for  a 
CommiadoB  determination  under  diis 
part  will  be  determined  in  accocdance 
with  the  procedures  set  forth  for  spedal 
pro|ects  under  categoiy  12  of  1 170.^  of 
this  chapter. 

(e)  In  the  event  thai  the  allocations  or 
limitations  estabHshad  in  section  5(b)  or 
6(fa)  of  the  Ad  are  md  at  all  opeiatiag 
non-Fe<te«l  or  re^mal  LLW  disposal 
fedlitiesr  the  Coamiasion  m^  saqiend 
theprocnssiaoaracCTptanoaafreqaeata 
for  emergency  aaaaeadelamiitealMaM 
imtil  additional  LLW  ifapusal  < 


162.12 

A  request  for  a  Commission 
determination  under  tUs  part  mud 
indude  die  following  information  for 
each  generator  to  which  the  requed 
appheK 

(a)  Naaw  aad  mMnae  of  the  person 
making  the  reqaest 

(b)  Name  and  adchesa  of  the  persoiHs) 
or  compaayfies)  generating  the  low-levd 
radioactive  waste  for  whidi  the 
deteradaatioB  is  sought: 

(c)  A  stateaient  radicating  whether  die 
generator  is  basing  the  request  on  the 
groaads  of  a  serieas  and  iBBBediate 
threat  to  the  puhBe  heddi  and  safety  or 
the  conaaoa  defense  and  security, 

(d)  CertSlcation  that  the  radioactive 
waste  for  which  emergency  access  is 
requested  is  low -level  radioactive  waste 
within  1 62.1(c)  of  this  part; 

(e)  The  low-level  waste  generation 
fadhtyfies)  produdny  die  waste  for 
which  the  requed  is  being  made; 

(f)  A  desuiptioB  of  the  activity  that 
generated  thewsste; 

(g)  Name  of  the  (fiqwsd  fadfity  or 
fadntiev  wmcfa  had  oeeB  receiving  Ok 
waate  stream  of  concern  before  the 
generator  was  denied  acceas. 

(h)  A  description  of  the  low-level 
radioactive  waste  for  which  emergency 
access  is  requested,  ftidading— 

(1)  The  characteristics  and 
compoaitian  of  die  waste,  inducfing.  bd 
not  limited  to — 

(i)  Type  of  wasta(e.g.  sofidified  oil 
sdnti&ition  Quid,  fidled  eqdpoent); 
(S)  Principal  ebemicd  comixMitian: 
(tii)  Fhyskd  state  (aolid.  liquid,  gas); 
(iv)  Type  of  sdidification  madia;  ami 
(v)  Conceatratians  and  perceotages  of 
any  hasardous  or  toxic  cheaiicala. 
dielating  agents,  or  iafectious  or 
biological  agents  associated  with  the 
waste; 

(2)  The  radiologicd  chacaderistics  of 
the  waate  such  aa — 

(q  The  dasaificatioo  of  tba  waata  fa 
aceoidaBce  arilh  61.56; 

(ii)  A  list  of  the  radioaudides  preaant 
or  potentially  praacnt  fa  the  waata.  their 
concentration  or  ( 
and  totd  quantity 

(ii4  DiatributioD  of  dw  I 
witfaia  te  waste  (aasfaoe  or  vohima 
distribution); 

(iv)  AasoBBt  of  transeraafaa 
(nanocunes/gram); 

(3)  The  SBBimBm  valnaae  of  Ae  waate 
requiring  emergency  acceaa  to  ehflunata 
die  tiireat  lathe  pablfa  haaiih  and  i 

(4)  Tlw  time  dwation  far  aririch 
emargaaqr  access  ia  requested  (net  to 
exceed  100  days); 
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(5)  Type  of  disposal  container  or 
packa^ng  (55  gallon  drum,  box.  liner, 
etc.):  and 

(6)  Description  of  the  volume 
reduction  and  waste  minimization 
techniques  applied  to  the  waste  which 
assure  that  it  is  reduced  to  the  maximum 
extent  practicable,  and  the  actual 
reduction  in  volume  that  occurred: 

(i)  Basis  for  requesting  the 
determination  set  out  in  this  part, 
including — 

(1)  The  circumstances  that  led  to  the 
denial  of  access  to  existing  low-level 
radioactive  waste  disposal  facilities; 

(2)  A  description  of  the  situation  that 
is  responsible  for  creating  the  serious 
and  immediate  threat  to  the  public 
health  and  safety  or  the  common 
defense  and  security,  including  the  date 
when  the  need  for  emergency  access 
was  identified: 

(3)  A  chronology  and  description  of 
the  actions  talien  by  the  person 
requesting  emergency  access  to  prevent 
the  need  for  maUng  such  a  request, 
including  consideration  of  all 
alternatives  set  forth  in  1 62.13  of  this 
part,  and  any  supporting  documentation 
as  appropriatr, 

(4)  An  explanation  of  the  impacts  of 
the  waste  on  the  public  health  and 
safety  or  the  conmion  defense  and 
security  If  emergency  access  is  not 
granted,  and  the  basis  for  concluding 
that  these  impacts  constitute  a  serious 
and  immediate  threat  to  the  pubUc 
health  and  safety  or  the  common 
defense  and  security.  The  impacts  to  the 
public  health  and  safety  or  the  common 
defense  and  security  should  also  be 
addressed  if  the  generator's  services, 
li^uding  research  activities,  were  to  be 
Qurtailed.  either  for  a  limited  period  of 
time  or  Indefinitely; 

(6)  Other  consequences  if  emergency 
access  is  not  granted: 

(j)  Steps  taken  by  the  person 
requesting  emergency  access  to  correct 
the  situation  requiring  emergency  access 
and  the  person's  plans  to  elhninate  the 
need  for  additional  or  future  emergency 
access  requests; 

(k)  Documentation  certifying  that 
access  has  been  denied; 

0)  Documentation  that  the  waste  for 
which  emergency  access  is  requested 
could  not  othemvise  qualify  for  disposal 
pursuant  to  the  Unusual  Volumes 
provision  (Section  5(c)(5)  of  the  Act)  or 
is  not  simultaneously  under 
consideration  by  the  Department  of 
Energy  (DOE)  for  access  throi^  the 
Unnsoal  Volumes  allocatian; 

(m)  Date  by  which  access  is  required; 

(n)  Any  other  information  whidi  the 
Commission  should  consider  in  making 
its  determination. 


162.13   CoMsnlaora 


(a)  A  request  for  emergency  access 
under  this  part  must  include  information 
on  alternatives  to  emergency  access. 
The  request  shall  include  a  discussion  of 
the  consideration  given  to  any 
alternatives,  including,  but  not  limited 
to.  the  following: 

(1)  Storage  of  low-level  radioactive 
waste  at  the  site  of  generation; 

(2)  Storage  of  low-level  radioactive 
waste'^a  licensed  storage  facility; 

(3)  ObWining  access  to  a  disposal 
facility  byvoluntary  agreement; 

(4)  Purchasing  disposal  capacity 
avaUable  for  assignment  pursuant  to  the 
Act 

(5)  Requesting  disposal  at  a  Federal 
low-level  radioactive  waste  disposal 
facility  in  the  case  of  a  Federal  or 
defense  related  generator  of  LLW; 

(6)  Redudng  the  volume  of  the  waste; 

(7)  Ceasing  activities  that  generate 
low-level  radioactive  waste;  and 

(8)  Odier  alternatives  identified  under 
paragraph  (b)  of  this  section. 

(b)  The  request  must  identify  all  of  the 
alternatives  to  emergency  access 
considered,  including  any  that  would 
require  State  or  Compact  action,  or  any 
others  that  are  not  specified  in 
paragraph  (a)  of  this  section.  The 
request  should  also  indude  a 
description  of  the  process  used  to 
identify  die  alternatives,  a  descriptian  of 
the  factcns  that  were  considered  in 
identifying  and  evaluating  them,  a 
chronology  of  actions  taken  to  identify 
and  implemoit  alternatives  during  die 
process,  and  a  discussion  of  any  actions 
that  were  considered,  but  not 
implemented. 

(c)  The  evaluation  of  each  alternative 
must  consider 

(1)  Its  potential  for  mitigating  die 
serious  and  immediate  threat  to  public 
health  and  safefy  or  the  common 
defense  and  security  posed  by  lack  of 
access  to  disposal; 

(2)  The  adverse  effects  on  public 
health  and  safefy  and  the  common 
defense  and  securify,  if  any.  of 
bi^ilementing  each  alternative,  including 
the  curtailment  or  cessation  of  any 
essential  services  affecting  the  public 
health  aiKl  safefy  or  die  common 
defense  and  securify. 

(3)  The  technical  and  economic 
feasibilify  of  each  alternative  including 
the  person's  financial  capabilify  to 
implement  the  alternatives; 

(4)  Any  other  pertinent  societal  costs 
and  benefits; 

(5)  Impacts  to  the  environment; 

(6)  Ai^  legal  impediments  to 
implementation  of  each  alternative, 
hicluding  whsdier  the  alternatives  will 
compfy  with  applicable  NRC  and  NRG 


Agreement  States  regulatory 
requirements;  and 

(7)  The  time  required  to  develop  and 
implement  each  alternative. 

(d)  The  request  must  include  the  basis 
foR 

(1)  Rejecting  each  alternative:  and 

(2)  Concluding  that  no  alternative  is 
avadable. 


162.14   Oontams  of  a  requestor  an 
cxteneioii  oienMrQency  aooeee. 

A  request  for  an  extension  of 
emergency  access  must  include: 

(a)  Updates  of  the  infomiation 
required  in  Sl  62.12  and  62.13:  and 

(b)  Documentation  that  the  generator 
of  the  low-level  radioactive  waste 
granted  emergency  access  and  the  State 
in  which  the  low-level  radioactive  waste 
was  generated  have  diligendy,  though 
unsuccessfully,  acted  during  the  period 
of  the  initial  grant  to  eliminate  the  need 
for  emergency  access.  Documentation 
must  include: 

(1)  An  identification  of  additional 
alternatives  that  have  been  evaluated 
during  the  period  of  the  initial  grant,  and 

(2)  A  discussion  of  any  reevaluation 
of  previously  considered  alternatives, 
including  verification  of  continued 
attempts  to  gain  access  to  a  disposal 
fadlify  by  vohmtary  agreement 


162.16 

(a)  The  Commission  may  require 
additional  information  frtaa  a  person 
making  a  request  for  a  Commission 
determination  under  this  part 
concerning  any  portion  of  the  request 

(b)  The  Commission  shall  deny  a 
request  for  a  Commission  determination 
under  this  part  if  the  person  making  the 
request  fails  to  respond  to  a  request  for 
additiimal  information  under  paragraph 
(a)  of  diis  section  within  ten  (10)  days 
finom  the  date  of  the  request  for 
additional  information,  or  any  other 
time  that  the  Commission  may  specify. 
This  denial  will  not  prejudice  the  right  of 
the  person  making  the  request  to  file 
another  request  for  a  Commission 
determination  under  this  part 

§  62.16    WNhdrairal  of  a  ttolM  iiihwlion 


(a)  A  person  may  withdraw  a  request 
for  a  Commission  determination  under 
this  part  without  prejudice  at  any  time 
prior  to  the  issuance  of  an  initial 
determination  under  1 62.21  of  this  part 

(b)  The  Secretary  of  the  Commission 
will  cause  to  be  published  hi  the  Federal 
Ragistar  a  notice  of  the  withdrawal  of  a 
request  for  a  Commission  determination 
under  this  part 
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166.17    BMMHwiefi 

In  any  request  under  this  part  the 
person  making  the  request  may 
incorporate  by  reference  informatien 
contfflfled  in  a  previous  application. 
Statement  or  report  ffled  wfth  d» 
Coomiission  provided  that  these 
references  are  updated,  clear,  and 
specific. 


{62.22 


I  era 


166.16    DanWoti 

If  a  request  for  a  determination  is 
based  on  circumstances  that  are  too 
remote  and  speculative  to  attow  an 
informed  defermination,  the 
Commission  may  deny  the  request 

SubiMrtC    laauanoofaConimiaalon 
Dafnnlnrtion 

f  62L21    DeleiiiilneOwi  tar  granting 


(a)  Not  later  than  [45)  days  afier  the 
receipt  of  a  request  for  a  ComBiissien 
determinatioa  under  tliis  part  from  any 
generator  of  low-Ievd  radioactive 
waste,  or  any  Governor  on  behalf  of  any 
genm«tor  er  generators  located  in  his  or 
her  State,  the  Commission  shall 
determme  whether — 

(1)  Emergency  access  to  a  re^onal 
disposal  facihfy  or  a  non-Federal 
disposal  fodlify  within  a  State  that  is 
not  a  member  of  a  Compact  for  specific 
low-Ievet  radioactive  waste  is  necessary 
because  of  an  immediate  and  serious 
direat— 

(i)  To  the  pnUic  health  and  safiefy  or 
(ii)  The  common  defense  and  security: 


(2)  The  tlireat  caaaot  be  sutigated  hy 
any  alternative  consistent  with  the 
public  health  and  safefy,  iocludiag  those 
identified  in  {  62.13. 

(b)  In  making  a  determination  imder 
diis  section,  the  Goa^Bssien  shaB  be 
guided  by  tha  cdtada  aat  forth  in  i  62^5 
of  diis  part 

(c)  A  determination  under  this  section 
'  UMMt  DB  in  wiitfaig  mo  oontehi  a  ndt 

explanation  of  the  facts  upon  which  the 
determination  is  based  and  the  reasons 
for  granting  or  denying  the  request  An 
affirmative  deteminatian  most 
designate  an  appropriate  nonfederal  or 
regional  LLW  disposal  facilify  or 

fapiilHtfJ  £n»  tiia  Hianoiifil  nM  urnntna 

specifically  deaaibe  the  low-Ievei 
radioactiwewaats  as  to  aoatce.  pl^sical 
and  radiological  characteristics,  and  tlie 
minimina  vohmie  and  doratioa  (not  to 
exceed  18(>days)  necessary  to  ^ininat» 
die  iaaiadiala  teeat  to  puUie  healdt 
and  saiefy  or  tfaa  common  defense  and 
securify.  It  Bsay  idae  contain  cowStioBs 
upon  whif^  the  detfrrariaatiaa  ia 
dependSBt 


(a)Upaa  dK  issuance  of  a 
Commission  determinatiaa  the 
Secsetary  at  the  CoonussioB  wiH  notify 
in  writing  the  following  persons  of  die 
final  deteraynation:  The  person  making 
the  raqaest  the  Governor  of  the  State  in 
whicfa  the  hnv-tevel  radioactive  waste 
requiring  emergency  access  was 
generatai.  the  Governor  of  tiie  State  in 
which  the  designated  di^Knal  facility  is 
located,  and  if  pertinent  the  appropriate 
Compact  CoounissioB  for  sacb  approval 
as  is  specified  as  necessary  ia  section 
e(g)  of  die  Act  For  the  Governor  of  the 
State  in  which  the  designated  disposal 
facilify  is  located  and  for  tlie 
appropriate  Cob^iact  Commissioa,  the 
nofificatioB  must  set  forth  the  reasons 
that  eiaergency  access  was  granted  and 
specificaify  describe  the  low-level 
radioactive  waste  as  to  source,  physical 
and  radifrfogical  characteristics,  and  the 
minimum  volume  and  duration  (not  to 
exceed  180  days)  necessary  to  alleviate 
the  immediate  and  serious  threat  to 
pubHc  health  and  safefy  or  the  common 
defense  and  securify.  For  the  Governor 
of  the  State  in  which  the  low-level  waste 
was  generated,  the  notification  must 
indicate  that  no  extension  of  emergency 
access  wiH  be  granted  under  9  62.24  of 
this  part  absent  diligent  State  and 
generator  action  during  die  period  of  the 
inittalgrant 

(b)  'Tne  Secretary  of  the  Commission 
wfil  cause  to  be  pubfished  in  the  Federal 
Register  a  notice  of  the  issuance  of  the 
determinatian. 

(c)  The  Secretary  of  the  Commission 
will  make  a  copy  of  the  final 
determination  available  for  inspecticui  in 
the  Commisaion's  PubUc  Document 
Room.  2120  L  Street  NW.,  Washmgton. 
DC 

S62.2S 

(a)  The  Comnnnon  stay  grant 
tempomy  emergency  access  to  an 
appropriate  non-Federal  or  regional 
disposal  facility  or  facilities  provided 
that  dw  determinatien  required  under 
S  6Z.21(a)tl)  of  this  part  is  made; 

(b)  The  notiiicatioR  procedures  under 
S  62.22  of  this  part  are  comiriied  witii; 
and 

(c)  The  temporary  emergency  access 
duration  will  net  exceed  forfy-five  (45) 
days. 

S  62.24   Extension  of  anwrgeney  aeoaasi 
(a)  After  the  receipt  of  a  request  from 
any  generator  of  low-level  waste,  oi  any 
Governor  on  behatf  ef  any  geueiatui  or 
generators  ia  his  ar  her  State,  for  an 
exteaaiea  of  emerg^icy  access  that  tvas 
initidfy  granted  onder  f  62.21.  tiie 


Commission  shall  make  an  initial 
determination  of  whether — 

(1)  Emergency  access  continues  to  be 
necessary  because  of  an  immediate  and 
serious  threat  to  the  public  health  and 
safety  or  the  common  defense  and 
security; 

(2)  The  threat  cannot  be  mitigated  by 
any  alternative  that  is  consistent  with 
public  health  and  safety;  and 

(3)  The  generator  of  low-level  waste 
and  the  State  have  diligently  though 
unsuccessfully  acted  during  the  period 
of  the  initial  grant  to  efiminatc  the  need 
for  emeigency  access. 

(b)  After  making  a  determination 
pursuant  to  paragraph  (a)  of  this  section, 
the  requirements  specified  in  iS  62.21(c) 
and  62.22  of  this  part  must  be  followed. 

S62.2S    Ciltartafera 


(a)  In  making  die  determination 
required  by  i  e2.21(a)  of  this  part  the 
Commission  will  determine  vvfaether  the 
circumstances  described  in  the  request 
for  emergency  access  create  a  serious 
and  immediate  threat  to  the  public 
health  and  safety  or  the  commoa       ^ 
defense  and  securify. 

(b)  In  making  the  determination  that  a 
serious  and  immediate  threat  exists  to 
the  pubUc  health  and  safety,  the 
Commission  will  coiwider. 
notwithstanding  the  availabiUty  ai  aay 
altonative  identified  in  §  62.13  of  tins 
part 

(1)  The  nahue  and  extent  of  the 
radiation  hasard  that  would  resak  from 
the  denial  of  emergency  access, 
inrluding  consideratioD  of — 

(i)  The  standards  for  radiation 
protection  contained  in  I^rt  28  ai  this 
chapter: 

(ii)  Any  standards  governing  tiie 
release  of  radioactive  materials  to  Ae 
general  enviranaeatt  tint  nv  apphnahie 
to  the  facilify  that  generated  tlie  low 
level  waste;  and 

(iii)  Any  other  Commission 
requiremoits  specificaOy  applicable  to 
the  facdtty  or  activity  tiiat  is  the  subject 
of  the  emergency  access  request:  and 

(2)  The  extent  to  which  essential 
services  affecting  the  pabHc  health  and 
safety  (such  as  me<heai,  therapeutic 
diagnostic  or  research  activities)  will  be 
disrupted  by  the  denial  of  caiergeHcy 
access. 

(c)  For  purposes  of  granting  temporary 
emergency  access  mider  }  62.23  of  this 
part  the  Comrrission  will  consider  the 
criteria  contained  in  ttie  Commission's 
Policy  Statement  (45  FR 10950,  February 
24i  1977)  for  determining  whether  an 
event  at  a  facihfy  or  activity  licenaed  or 
otherwise  regulated  by  the  Commission 
Is  an  abnormal  ouabibuub  within  the 


X 
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purview  of  section  206  of  the  Energy 
Reorganisation  Act  of  1974. 

(d)  In  making  the  determination  that  a 
serious  and  immediate  threat  to  the 
commas  defense  and  Mcurity  existi,  the 
Commission  will  consider, 
notwithstanding  the  availability  of  any 
alternative  identified  in  1 62.13  of  this 
part 

(1)  Whether  the  activity  generating  the 
wastes  is  necessary  to  the  protection  of 
the  common  defense  and  security,  and 

(2)  Whether  the  lack  of  access  to  a 
disposal  site  would  result  in  a 
significant  disruption  in  that  activity 
that  would  seriously  threaten  the 
commim  defense  and  security. 

The  Commission  will  consider  the  views 
of  the  Department  of  Defense  (DOD) 
and  or  the  Department  of  Eneigy  (DOE) 
regarding  the  importance  of  the 
activities  responsible  for  generating  the 
LLW  to  the  common  defense  and 
security,  when  evaluating  requests 
based  all,  or  in  part,  on  a  serious  and 
immediate  threat  to  the  conunon  defense 
andseairlty. 

(e)  In  making  the  determination 
required  by  1 62.21(a)(2)  of  this  part,  the 
Commission  will  consider  whether  the 
person  submitting  the  request— 

(1)  Has  identified  and  evaluated  any 
alternative  that  could  mitigate  the  need 
for  emergency  access;  and 

(2)  Has  considered  all  pertinent 
factors  in  its  evaluation  of  alternatives 
including  state-of-the-art  technology  and 
impacts  on  public  health  and  safety. 

(f)  In  maldng  the  determination 
required  by  1 62.21(aX2)  of  this  part,  die 
Commission  will  consider 
implementation  of  an  alternative  to  be 
unreasonable  if: 

(1)  It  adversely  affects  public  health 
aiul  safety,  the  environment,  or  the 
common  defense  and  securitjr;  or 

(2)  It  results  in  a  significant 
curtailment  or  cessation  of  essential 
services,  affecting  public  health  and 
safety  or  the  common  defense  and 
security,  or 

(3)  It  is  beyond  the  technical  and 
economiv  capabilities  of  the  person 
requestiiu  emergency  access;  or 

(4)  Implementation  of  the  alternative 
would  conflict  with  applicable  State  or 
local  or  Fedoal  laws  uid  regulations;  or 

(5)  it  cannot  be  implemented  in  a 
timely  manner. 

(g)  The  Commission  shall  make  an 
affinnative  determination 

under  1 62.21(a)  of  this  part  only  if  all  of 
the  alternatives  that  were  considered 
are  found  to  be  unreasonable. 

(h)  As  part  of  its  mandated  evaluation 
of  the  alternatives  that  were  considered 
by  the  generator,  the  Commission  shall 
considn  the  characteristics  of  the 
wastes  (including:  physical  properties. 


chemical  properties,  radioactivity, 
pathogenicity,  infectiousness,  and 
toxicity,  pyrophoridty,  and  explosive 
potential);  condition  of  current 
container,  potential  for  contaminating 
the  disposal  site;  the  technologies  or 
combination  of  technologies  available 
for  treatment  of  the  waste  (including 
incinerators;  evaporators-crystallixen; 
fluidized  bed  dryers;  thin-fihn 
evaporators;  extruders,  evaporators;  and 
Compactors);  the  suitability  of  volume 
reduction  equipment  to  the 
circumstances  (specific  activity 
considerations,  actual  volume  reduction 
factors,  generatitMi  of  secondary  wastes, 
equipment  contamination,  effluent 
releases,  worker  exposure,  and 
equipment  availability);  and  the 
administrative  controls  which  could  be 
applied,  in  making  a  determination 
whether  waste  to  be  delivered  for 
disposal  under  this  part  has  been 
reduced  in  volume  to  the  maximum 
extent  practicable  using  available 
technology. 

{62.26   CiNsfla for deeiQMtInQ a 


(a)  The  Commission  shall  designate 
an  appropriate  non-Federal  or  regional 
disposal  fadlity  if  an  affirmative 
determination  is  made  pursuant  to 

if  62.21. 62.23.  or  62.24  of  this  part 

(b)  The  Conunission  will  exclude  a 
disposal  fadlity  from  consideration  if. 

(1)  The  low-level  radioactive  wastes 
of  the  generator  do  not  meet  the  criteria 
established  by  the  license  agreement  or 
the  Uoense  agreement  of  tiie  facility;  or 

(2)  The  disposal  facility  is  in  excess  of 
its  approved  capadty;  at 

(3)  Granting  emergenqr  access  «rould 
delay  the  dosing  of  the  disposal  fadlity 
pursuant  to  plans  establidiiBd  before  the 
receipt  of  the  request  for  emergency 
access;  or 

(4)  The  vohmie  of  waste  requiring 
emergency  access  exceeds  20  percent  of 
the  total  volume  of  low-level  radioactive 
waste  accepted  for  disposal  at  the 
facility  durbg  the  previous  calendar 
year. 

(c)  If.  after  applying  the  exclusionary 
criteria  in  paragraph  (b)  of  this  section, 
more  than  one  disposal  fadlity  is 
identified  as  ai^ropriate  for 
designation,  the  Commission  will  then 
consider  additional  factors  in 
designating  a  fadlity  or  fadbties 
induding— 

(1)  Type  of  waste  and  its 
characteristics. 

(2)  Previous  disposal  practices, 

(3)  Transportation 

(4)  Radiological  effects, 

(5)  Site  capability  for  handling  waste. 

(6)  The  volume  of  emergency  access 
waste  previously  accepted  by  each  site 


both  for  tiie  particular  year  and  overall, 
and 

(7)  Any  other  considerations  deemed 
appropriate  by  the  Commission. 

(d]  The  Commission,  in  making  its 
designation,  will  also  consider  any 
information  submitted  by  the  operating 
non-Federal  or  regional  LLW  disposal 
sites,  or  any  information  submitted  by 
the  public  in  response  to  a  Federal 
Ritff^atm  notice  requesting  comment  as 
provided  in  paragraph  (b)  of  1 62.11  of 
thispart 

Subpart  D— Tarmination  of  Emargancy 


1 62X1    Tei  inkiaUoii  of  enefQency  i 

(a)  The  Commission  may  terminate  a 
grant  of  emergency  access  when 
emergency  access  is  no  longer  necessary 
to  eliminate  an  immediate  threat  to 
public  health  and  safety  or  the  common 
defense  and  security. 

(b)  The  Commission  may  terminate  a 
grant  of  emergency  access  if  an 
applicant  has  provided  inaccurate 
information  in  its  application  for 
emergency  access  or  if  the  applicant  has 
failed  to  comply  with  this  part  or  any 
conditions  set  by  the  Commission 
pursiiant  to  tills  part 

Datw)  at  Rodcville,  MD,  tills  31st  day  of 
January,  1988. 

For  dw  Nuclear  Regulatory  CommisaioiL 
8aMMlI.Ckilk, 
Secretary  of  the  Commiasion. 
[FR  Doc  80-2552  Filed  2-2-80;  8:45  am] 
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nainaNin  or  nang 
Rate  and  Tariff  RHnga 

Issued  January  aa  1980: 

AOmcv:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  Rule. 


r.  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
darifying  and  issuing  as  final 
regulations  on  filing  fees  for  natural  gas 
rate  and  tariff  filings  made  pursuant  to 
li  381.204  and  381.205  adopted  in  an 
interim  rule.  Order  No.  506  (53  FR  44182 
(November  2, 1968)).  Under  die 
regulations,  the  Commission  will  not 
charge  a  filing  fee  for  rate  and  tariff 
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filings  made  in  response  to  an  order 
requiring  compliance  issued  by  the 
Commission  to  a  specifically  identified 
pipeline  with  reaped  to  a  specific  tariff 
previously  filed  by  the  pipelme.  Also, 
the  regulations  provide  a  sixty  percent 
categorical  reduction  for  rate  and  tariff 
filing  fees  made  by  natural  gas 
companies  other  than  ma)or  natural  gas 
companies  pursuant  to  (S  381.204  and 
381.20S.  The  Commission  is  adopting 
this  rule  partially  in  response  to  the  U.S. 
Court  of  Appeals'  decision  and  remand 
in  Raton  Gas  Transmission  Co.  v.  FERC 
EFFECnvi  DATK  January  3a  1980. 
FOR  IWITNCN  aiFOmiATlON  CONTACR 
Julia  Lake  White,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20428.  (202)  357- 
8530. 

SU^MJOKNTAIIV  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Fedwal  Register,  the 
CoBimission  also  provides  all  interested 
persons  an  opportunity  to  insped  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  Nordi  Capitol  Street  NE.. 
Washington.  DC  2042a 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8987.  To 
access  CIPS.  set  your  communications 
software  to  use  30a  1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit  The  full  text  of  this  order  will 
be  available  on  CIPS  for  10  days  from 
-  the  date  of  issuance,  llie  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contrador.  La  Dom 
Systems  Corporation,  also  located  in 
Room  lOOa  825  North  Capitol  Stieet 
NE.,  Washington,  DC  20426. 

Before  CommiMioners:  Martha  O.  Hesse, 
Chairman:  Charles  G.  Stalon,  Charies  A. 
Trabandt  Elizabeth  Anne  Moler  and  Jerry ). 
Langdon. 

I.  Introdudioa 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  darifying 
and  issuing  as  final  regulations  on  filing 
fees  for  natural  gas  rate  and  tariff  filings 
made  pursuant  to  SS  381.204  and  381.205 
adopted  in  an  interim  rule.  Order  No. 
506.*  Under  the  regulations,  the 


Commission  will  not  charge  a  filing  fee 
for  rate  and  tariff  filings  made  in 
response  to  an  order  requiring 
compliance  issued  by  the  Commission  to 
a  specifically  identified  pipeline  with 
respect  to  a  specific  tariff  previously 
filed  by  the  pipeline.  Also,  the 
regulations  provide  a  sixty  percent 
categorical  reduction  for  rate  and  tariff 
filing  fees  made  by  natural  gas 
companies  other  than  major  natural  gas 
companies  '  pursuant  to  S§  381.204  and 
381.205.'  The  Commission  is  adopting 
this  rule  partially  in  response  to  die  U.S. 
Court  of  Appeals'  decision  and  remand 
in  Raton  Gas  Transmission  Co.  v.  FERC 
(Raton).* 

n.  Background 

On  July  29, 1988.  die  U.S.  Court  of 
Appeals  for  the  Distrid  of  Columbia 
Circuit  remanded  Raton.  The  case 
involved  an  attempt  by  Raton  to  obtain 
relief  from  a  fee  charged  by  the 
Commission  for  processing  a  six-page 
"'Purchased  Gas  Adjustinent"  (PGA) 
filing  made  by  Raton  pursuant  to 
S  154.38  of  the  Commission's 
regulations.*  The  Court  noted  that  the 
Independent  Offices  Appropriation  Ad 
of  1952  (lOAA)  requires  fees  assessed 
for  agency  service  to  be  cost-justified 
and  fair,  and  questioned  whether  the 
Commission's  current  fees  for  PGA 
filings  continue  to  be  cost-justified.  The 
Court  also  questioned  whether  the 
uniform  application  of  the  fees  to  all 


'  Reviaiaa  of  PUini  Fees  for  NalMMl  Git  Rate  and 
Tariff  FiUngi.  Interta  Rule.  53  PR  44182  (Nov.  2. 

leas).  m  ferc  s-ai*.  a  Rest.  i  sosss  (Oct  r.  isss). 


*  The  term  "major"  is  defined  in  Part  201.  General 
Instructions,  of  the  Comsission's  accounting 
regulations,  to  mean  each  natural  gat  company  as 
defined  in  the  Natural  Gas  Act  whose  combined  gas 
sold  for  resale  and  gas  tranaportad  or  stored  far  a 
fee  exceeds  SO  million  Mcf  at  14.73  pel  (SO*  F)  in 
each  of  the  three  previous  calendar  yeara.  The  term 
"nonmajor"  is  defined  in  Part  ZOl,  General 
Instructions,  of  the  Coomission's  accounting 
regulations,  as  including  natural  gas  companies  that 
are  not  classified  as  a  "major  company"  and  that 
had  toial  gas  sales  of  volume  transactions 
exceeding  TtnXKO  Mcf  at  14.73  pai  (SO'  F)  in  each  of 
the  three  previous  calendar  years.  See  Uniform 
System  of  Accounts  Preschbed  for  Natural  Gas 
Companies,  General  Instruciiaaa.  IS  CFR  Part  201, 
General  Instructions  (1988).  SSse  alto  the  discuMion, 
infm.  clarifying  the  term  "nonmajor"  as  defined  in 
Part  201. 

*  18  CFR  381.204  and  381.205  (1088).  Section 
381.204  establishes  the  fee  for  a  tariff  filing  for 
general  changes  in  rates  and  for  changes  other  than 
rates.  Section  381^306  establishes  the  fee  for  tariff 
filings  that  track  certain  costs. 

*  852  F.2d  612  (DC  Cir.  1988).  The  sUty  percent 
categorical  reduction  in  gas  niB  filing  fees  for 
nonmajor  pipelines  is  in  raaponaa  to  the  CouitV^^ 
remand  in  Raton.  That  change,  as  well  as  the 
elimination  of  filing  fees  for  certain  gas  rate  and 
tariff  compliance  filings  (which  is  perifdianlly 
related  to  the  issues  in  iUtoa)  have  been  under 
internal  conaideration  for  sewaral  year*. 

*  See  18  CFR  154JS  (198^.  On  November  la  1987, 
the  Conunission  reviaad  its  Purchased  Gas 
Adjustment  regulations  in  (Mar  No.  483.  S2  FR 
438S4  (Nov.  17, 19S7):  m  FERC  Suts.  k  Regs. 

1 3a778  (1987),  codified  at  IB  CFR  154  J01-154J10 
(1988). 


pipelines  may  be  substantially  unfair  to 
smaller  pipelines.  The  Court  required 
the  Commission  to  reconsider  its 
decision  to  charge  Raton  the  full  fee  and 
to  supply  a  fuller  explanation  of  its 
result  llie  Court  also  suggested  that  the 
Commission  may  want  to  reevaluate  the 
situation  to  determine  whether  it  is  time 
to  devise  a  new  fee  schedide  better 
assuring  fairness  of  the  fees  charged  to 
small  pipelines.* 

In  response  to  the  Court's  mandate  in 
Raton,  and  in  consideration  of  its 
experience  implementing  filing  fees  for 
gas  rate  filings  during  the  four  years 
since  the  present  fee  structure  was 
adopted  in  Order  No.  361,^  die 
Commission  issued  Order  No.  506.  an 
interim  rule  which:  (1)  Eliminated  all 
filing  fees  for  gas  rate  and  tariff  filings 
that  respond  to  a  specific  order  requiring 
compliance  issued  by  the  Commission  to 
a  specifically  identified  pipeline  with 
resped  to  a  specific  tariff  ineviously 
filed  by  that  pipeline;  and  (2)  provided  a 
categorical  reduction  of  sixty  percent  of 
the  fees  for  rate  and  tariff  fihiigs  made 
by  nonmajor  natural  gas  companies 
pursuant  to  Si  381ui04  and  381.205.* 

The  Commission  explained  in  Order 
No.  506  that  its  e^qierience  in 
in^ilementing  the  fees  sdiedule  adopted 
in  Order  No.  3af  indicated  that 
compliancf^linigs  do  not  take  a 
significant  amotmt  of  time  to  process. 
The  time-consuming  analysis  was 
performed  in  processing  the  original  rate 
filing;  the  compliance  filing  merely 
implemented  die  result  of  that  analysis. 
Additionally,  the  Commission  noted  that 
compliance  filing  fees  generate 
numerous  complaints  and  waiver 
requests  and,  in  fact  discourage  natural 
gas  companies  from  making  compliance 
filings,  "rhe  Commisaion  conduded  that 
eliminating  filing  fees  for  compliance 
filings  woiJdd  largely  end  these 
complaints  and  would  encourage 
companies  to  make  these  filings.  This 
revision  was  made  effective 
prospectively  hoia  October  27, 1988,  the 
issuance  date  of  the  order. 

Responding  to  the  Court's  remand  in 
Raton,  the  Commission  dedded  diat  a 
reduction  in  fees  for  nonmajor  natural 
gas  companies  *  to  less  than  full  cost 


•8S2F.2dat6ia 

*  49  FR  S083  (Feb.  W ISBI):  FERC  SUts.  S  Regs. 
[Regulations  Preambles  1982-1985)  1 30*43  (Feb.  a 
1984). 

•See  note  3. 

*  Raton  Gas  TWnsmiasion  Conpaiqr  ia  a 
nonmajor  natural  gn  "irT—y  within  tiw  Meaning 
of  Part  201  of  the  Cowmiaaion's  regjatjona.  See  IS 
CFR  Fart  SOL  General  Instructions  (ISas). 
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recovery  wm  neoeeHry  in  order  to 
yunMlailipiefotlloiieleeceooate 
tanpwst  OB  utnmjBt  pipenwe.     loo 
Commisrioii  cemdaded  thet  e 
cataforical  reduction  of  sixty  peraeoit  of 
the  feee foriate ead tnifffiivRi made 
by  Donai^er  aatoral  gei  ooo^Niato* 
pnrwent  to  tf  9n<iM  aad  SMJOB 
woqidbe«MWM|«ioto.TheCo—deih« 
also  atated  taat  the  tixty-peroaBt 
categorical  red«KtMD  waa  a  policy 
Judgment  representing  its  bat  estimale 
of  the  aiagni  tilde  of  reductioa  nacasaary 
to  avoid  a  disproportionate  economic 
impact  on  noamajnr  cnnyaniea."  In 
Order  Na  506^  the  Commission 
specdficaHy  appDed  the  sixty-percent 
categorical  redaction  to  Raton's  tatiff 
filing  at  issue  in  the  Raton  decision. 
Additionaliy.  the  interim  rule  applied 
the  sixty-percent  categorical  reduction 
retroactivriy  to  any  rate  or  tariff  flUng 
Bade  by  nonmajor  companies  on  or 
titer  I«^  29, 19M.  the  date  of  the  CearTs 
dedakm  in  liotan. 

The  Commission  amended  its 
regdatio—  in  Order  Na  S06  on  an 
intaiiii  baaia  baoaoae  it  bebeved  that  a 
pranpt  raapoBaa  tolna  Cowt's  reflMDO 
in  Aoaoa  arbaU  alleviate  ttie  iiadaatry's 
uncertaiDty  aboot  tbe  stataa  of  the 
CoaiHiaaioB'a  gaa  fata  feea  scbedak  aa 
it  apidiea  to  amaUar  natural  j 
ooDvniea.  1W  Coaadaaka 
comments  OB  its  changes.  . 

DLniiriMslia 

Seven  natural  gas  companies  filed 
comments.'*  Tbe  commenters  generally 
support  the  Commission's  actions  in 
Order  Na  90B.  h  adcfitlcm.  tbe  majority 
of  the  commenters  request  that  tbe 
Commission  apiny  the  sixty-percent 
categorical  reduction  to  aO  finng  feea 
paid  by  Bonmaior  natural  gas 
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companiea."  Alabama-Tennessee 
requests  that  the  Coimnitwioa  also 
address  an  allaged  lack  of  fairness  in 
the  Commiarion's  treatment  of  ma)or 
and  nonm^or  ns^uzal  gas  companies  in 
assessing  annual  dtaiyes.**  lie 
Comndsaion  decUnes  at  this  time  to 
apply  the  sixty-percent  categorical 
reduction  to  aB  other  filing  fees  made  by 
nonmafor  natural  gas  companies.  An 
evaluation  of  the  Commission's  mtire 
IBhog  fees  structure  is  beyond  the  ncopt 
of  this  rulemaking  dodcet  and  would 
unduly  delay  final  action  to  correct  the 
inequities  that  were  brou^t  to  our 
attention  in  Raton.  Hie  Commission 
may  address  fordier  revisions  in  the 
filing  fees  structure  in  the  future. 

The  Commission  also  beliavea  diat  it 
would  be  more  appropriate  to  address 
Alabama-Teimessee's  concerns  in  die 
context  of  the  annual  charges 
rulemaking  proceeding.**  The  annual 
charges  rule  is  currentty  under  review  in 
the  U.S.  Court  of  Appeals  fw  the  District 
of  Columbia  Circuit  in  Interstate  Natural 
Gaa  Association  of  America  r.  FERC, 
No.  67-1570,  and  in  the  U.S.  St4)rame 
Court  in  Brnnley  v.  Mid-America 
Pipeline  Co.,  No.  87-2008.  Thus,  it  would 
be  inappropriate  to  address  tha 
concerns  raised  in  the  comments  in  this 
dodcet  until  the  court  review  of  the 
annual  diarges  rule  has  been  resolved. 

Pelican  Interstate  Gas  System 
(Mican)  raqoeats  that  the  Commission 
clarify  ^  term  "nonmafor"  as  defined 
in  Part  201,  General  Instouctions  of  the 
Commission's  acooanting  regulationa 
and  as  an^Iiad  in  &a  interisi  rule. 
Pattoaa  aifaaa  tlMt  te  dafioMoB 
oaoflaiBa  a  typograpnoal  affor  and  that 
it  ahodd  read  "total  gaa  saiea  or  vohune 
tranaactiana  axcaadiog  2001000  Mcf." 
Ilia  CnaBriaaian'a  se^alatiaBa  cuiiaatiy 
read  "total  gaa  ariaa  of  vohane 
tranaactiana  exceedag  20(UXn  Mcf."  ** 

llie  Cmmniaaion  agrees  aad  ia 
reviaiBg  tbe  defiaMoD  of  tbe  tann 
"nonBaJor"  iB  fttt  2m.  GeBeral 
InstiTKtiooa  of  its  accounting  tegulatlans 
to  corract  dds  typographical  errar.  This 
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will  make  the  tt^WntHnw  coaaJatent  witb 
Order  No.  SSa  the  rule  that  promulgated 
these  definitions.'^ 

Pdicaa  also  daiou  that  the  definition 
of  nonma}or  and  exempt  nataral  gaa 
companies  appears  to  exclude  tbe 
smallest  natural  gas  companies  [Le., 
those  companies  that  are  not  ma|ar 
companies  and  have  total  volumes  of 
200000  Mcf  or  less  in  each  of  tbe  three 
previous  calendar  years).  Pebcan  argues 
that  exchiding  the  smaOast  natural  gas 
companies  fiom  the  benefits  of  reduced 
fees  is  inconsistent  with  the 
Commission's  stated  policy  to  reduce 
the  filing  fee  burden  on  small  pipelines. 

Order  No.  380  exempted  from  die 
accountiag,  filing,  and  reporting 
requirements  of  Part  201  those  gas 
companies  that  have  gas  sates  or 
vohune  transactions  at  m  below  the 
20a000  Mcf  level  used  to  define 
"nonmajor"  gas  oompaniea.  Tharefare. 
tboae  ooBoiMBies  do  not  iali  witiiin  the 
de&iition  of  "nonmajor"  in  Part  201. 
However,  these  smallest  oompaniea  do 
make  filings  that  require  feaa  under 
§S  381.20*  aad  381.20S,  and  uaing  the 
tern  "nonmajor^  to  define  tboae  ebgibfe 
for  tbe  categorical  radartioB  would 
exclude  them  from  the  bcsiefits  of 
reduced  fees.  This  waa  notour  totent  ia 
adopting  tbe  interim  rule.  AooafdiDgly. 
in  tha  final  rule,  we  adopt  a  defiaitioo 
that  appUea  the  categorical  reduction  to 
natural  gas  companies  other  than 
"major"  natwal  gas  cnBipaniaa  aa 
defined  in  Rale  20L 

IV.EffBcthralMa 

Tbia  final  rule  ia  aEEactiva  Jaaoary  90^ 
1080.  Ibia  will  maare  Aat  than  is  no 
gap  in  tha  tiansitioa  fn»  an  iBtsrim  rule 
to  a  final  rule. 

V.  MagBlatoty  Piexihaty  Act 


The  Regulatory  FlexibiUty  Act 
(RFA)  **  generally  requirea  a 
description  aad  analysia  of  rules  that 
will  have  a  Htr'****^"*  aconomir  impact 
on  a  substantial  number  of  small 
entities. 

Tbe  revised  faea  adopted  ia  tha  rule 
may  have  a  significant  tntiact  on  a 
sulMtantial  number  of  small  entitfea.  In 
effect  the  Commission's  rule  will  lessen 
the  economic  impact  of  its  fees  on  small 
natural  gas  coBpaides.  The  Coomission 
beUevea  this  rale  wiH  have  a  beneficial 
impect  on  sasaX  eotitiea  radier  Aen  a 


"Kwtttoai  to  FdMicUtMHyiid  Natural  Cm 
Compssy  ClM>l8Gaaoa  Crtlarts,  IMfcna  9yvlvM 
of  Aocooirt*.  hna  Mm.  t.  t-r.  S  Mi  a^  aiad 
Rriatad  Regulatiam.  Order  ^4a  asa  «  PR  32496 
(Aog.  14, 18S4):  PHIC  Slat*.  •  Rag*.  [ItagalaTiana 
IkanMao  MSS-WSqi  IBJSS(A«f.  S.  ISSf). 
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negative  impacL  The  Commission 
concludes,  therefore,  that  this  impact 
will  not  be  "significant"  within  the 
meaning  of  the  RFA.  Accordingly,  the 
Commission  certifies  that  this  rule  will 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities". 

VL  Environmental  Statement 

The  Commission'concludes  that 
promulgating  this  rule  does  not 
represent  a  major  Federal  action  having 
a  significant  adverse  effect  on  the 
himian  environment  under  the 
Commission's  regulations  implementing 
the  National  Environmental  Policy 
Act**  This  rule  is  procedural  in  native 
and  therefore  falls  within  the  categorical 
exemptions  provided  in  the 
Commission's  r^ulations. 
Consequently,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required.*" 

List  of  Subjects 

18CFRPart201 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

IBCFRPartaai 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  201  and  381. 
Chapter  L  Htle  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

By  tlie  CommissioiL 
liawood  A.  Watston,  jr.. 
Acting  Secretary. 

PART  201-UNIFOmi  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  QAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  QAS  ACT 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

AudMcity:  Natural  Gas  Act  15  U.S.C  717- 
717w  (isez):  Natural  Gas  Policy  Act  of  1978. 
15  U.S.C  3301-3432  (1962);  Department  of 
Energy  Organization  Act  42  U.S.C  7101-7352 
(1962):  B.0. 12006,  3  (7R 1978  Comp.,  p.  142. 

2.  In  Part  201,  under  "General 
Instructions.''  paragraph  (1)(A),  the  term 
Nonmajor  is  revised  to  read  as  follows: 

General  Instructions 

1.  Classification  of  utilities. 
A.  •  •  * 


M>7uno/07«— Natural  gas  companies 
that  are  not  classified  as  a  "major 
company"  (as  defined  above),  and  had 
total  gas  sales  or  voliune  transactions 
exceeding  200,000  Mcf  at  14.73  psi  (60 
°F)  in  each  of  the  three  previous 
calendar  years. 


PART381-FEES 

3.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Audiority:  Department  of  Energy 
Organization  Act  42  U.S.C.  7101-7352  (1982): 
E.0. 12009,  3  CFR 1978  Comp.,  p.  142; 
Independent  Offices  Appropriationa  Act  31 
U.S.C  9701  (1962):  Nataral  Gas  Act  15  U.S.C 
717-717W  (1982);  Federal  Power  Act  16  UAC 
791-628C  (1982):  PubUc  Utility  Regulatory 
Pobcies  Act  16  U.S.C  2601-2645  (1962); 
Interstate  Commerce  Act  .48  U.S.C  1-27 
(1978). 

4.  Section  381.204  is  revised  to  read  as 
follows: 


f  381.204    PIpelna  tariff  IMnge  for 
land  fofdianQaa 


'•  52  R  47S87  (Dm:.  17. 1867).  m  FERC  Stata.  a 
Regs.  1 30.783  (Dae.  la  1967)  (codifiM)  at  IS  cm 
Partasi). 

-    -M  See  IS  CFR  38014(a)(1)  (ISSQ. 


thanm 

(a)  Exc^  as  provided  in  paragraphs 
(b)  and  (c).  die  fee  established  for  a 
tariff  filing  for  general  changes  in  rates 
and  for  changes  other  than  rates  is 
$4,320. 

(b)  Categorical  reduction.  Effective 
July  29, 198a  with  respect  to  natural  gas 
companies  other  than  major  natural  gas 
c<»ipanies.  as  defined  in  Part  201, 
General  Instructions,  of  this  chapter,  the 
fee  established  for  a  tariff  filing  for 
general  changes  in  rates  and  for  changes 
other  than  rates  is  $l,72a 

(c)  There  is  no  fee  for  a  tariff  filing 
that  responds  to  an  order  requiring 
compliance  issued  by  the  Commission  to 
a  specifically  identified  pipeline  with 
respect  to  a  specific  tariff  previously 
filed  by  that  pipeline. 

5.  Section  381.205  is  revised  to  read  as 
follows: 

taeiJOC    PIpelna  tariff  WngattMrttracfc 
certain  coata. 

(a)  General  rule.  Except  as  provided 
in  paragraphs  (b)  and  (c),  the  fees 
established  for  tariff  filings  that  track 
costs  are: 

(1)  $4,440  for  an  annual  filing  under 
§  154.305: 

(2)  $810  for  a  quarteriy  filing  imder 
S  154.308; 

(3)  $910  for  an  interim  adjustment 
filing  under  \  154.309;  and 

(4)  $010  for  any  other  tariff  filing  that 
tracks  costs. 

(b)  Categorical  reduction.  Effective 
July  29, 1988.  with  respect  to  natural  gas 
companies  other  than  major  natural  gas 
companies,  as  defined  in  Part  201, 
General  Instructions,  of  this  chapter,  the 


fees  established  for  tariff  filings  that 
track  costs  are: 

(1)  $1,770  for  an  annual  filing  imder 
(154.305; 

(2)  $380  tor  a  quarteriy  filing  under 
1154.308: 

(3)  $360  for  an  interim  adjustment 
filing  imder  \  154.309;  and 

(4)  $360  for  any  other  tariff  filing  that 
tracks  costs. 

(c)  lliere  is  no  fee  for  a  tariff  filing 
that  responds  to  an  order  reqiuring 
complislnce  issued  by  the  Commission  to 
a  specifically  identified  pipeline  with 
respect  to  a  specific  tariff  previously 
filed  by  that  pipeline. 
[PR  Doc  89-2583  Filed  ^.2-80;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Cuatoma  Sarvte* 

19  CFR  Part*  122  and  17$ 
[TJX  ••-24] 


Cuatoma  RaQiriallona  Ainandnwnta 
Conoacning  Ovaffl0hll 
Private  Alrcrafl 


t  ExantpUofw  for 


MBter.  MS.  Customs  Service, 

Treasury. 

action:  Final  rule. 


r.  Ibis  document  sets  fordi 
amendments  to  tbe  Customs  Regulations 
that  modify  the  overfli^t  exemption 
program  for  private  aircraft  The 
regulations  provide  for  more  stringent 
controls  of  the  overflight  i»ogram  by 
requiring:  Additional  information  on 
applications  for  overflight  exemptions; 
overflight  aircraft  to  operate  at  minimum 
altitudes  which  will  facilitate  tracking 
by  radar;  and  ovofUght  aircraft  to  be 
equipped  with  altitude  reporting 
transponders.  These  regulations  will 
simplify  the  tracking  and  sorting  of 
general  aviation  aircraft  reduce  die 
possibiUty  of  air-drop  or  touch-and-go 
smuggling  activities  by  overflight 
aircraft  and  generally  improve  our  drug 
interdiction  efforts. 
EFFECTIVE  OATK  March  6, 1989. 


FON  WRTMEII  WFOHaiATlOW  CONTACT: 
Glenn  Ross  or  Sam  McLinn.  Office  of 
Passenger  Enforcement  and  Facilitation 
(202-566-5607). 

SUPFLEMENTARV  I 


Background 

As  part  of  Customs  effort  to  combat 
the  problem  of  drug  smuggling  by  air. 
the  Customs  Regulations  were  amended 
in  1975  to  add  a  new  i  8.14  (19  CFR 
6.14],  that  provided  in  part  that  private 
aircraft  arriving  in  the  U.S.  via  the 
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\JA.44axkmn  border  rnntt  provide  e 
nottoe  of  Msnded  mhral  wMi 
(T  JX  TS-aoi.  40  FR  SSaos).  Hm  eectfaa 
1  Ihet  theee  private       ** 
fmnet  land  at  any  mm  olthe 
ineertlieUS.- 
Meidcan  bonier.  TIm  poipoee  of  dila 
reguMoD  v*M  to  provide  GDatama  with 
increaaed  enforaement  effidency  by 
ptovidiBg  tight  control  over  eir  trafBc 
arriving  nom  the  direction  of  ouuiitriet 
that  are  nM)ar  aouicea  of  iBegal  dmga 
de8tiaedfcraeU.S. 

In  ov  dfllgenoe  to  fight  the  national 
epidemic  ei  ™*g**  iBQga<  Castonu 
ain<!uded  1 0>14i  Cuatoma  HegutatiaQa, 
teveral  time*  since  vn.  Auieuduienta 
inchided  extending  uiwaage  to  privete 
aircraft  arriving  via  the  Vadflc.  Guir  of 
>4exico.  or  A  tiantic  roaata  (T-D-  »-ia2; 
48  FR  41381);  expanding  coverage  by 

DCkOulufaH  thS  OBDBitiQB  OK  B0VBSB 

aircraft  (T  J).  84-238;  48  PR  46885);  and 
extending  the  coverage  to  indode  aone 
flights  arriving  from  Puerto  Rico  and  all 
fl^ts  arriving  from  the  U.S.  Virgin 
Islands,  increasing  from  15  miaataa  to 
one  hour  the  minimum  time  required  for 
notioa  to  bo  gtvea  prior  to 
UAdrapaoa.«id 
seeking  exemption  from 
requirements  to  be  equipped  with 
functioning  ti  auspaudei  s  fr.D.  88-72;  81 
FR  10004). 

Man  recently  Custooa  aoMnded 
1 6.14(g)  by  removing  San  Diego 
International  Airport  (Undbergh  FieM) 
son  the  Bat  of  designated  airports. 
Custona  diaoovefed  that  smugglers 
were  taking  advantage  of  Liudueigh 
Flelva  locafion  15  mnee  from  the 
U.S.-Mexican  border  to  engage  in 
smuggling  afler  croeaing  nie  bordeti  bat 
ttenie  reporting,  for  inapedloo  at 
Lfaidbefgh  PieM.  (TD.  88-146: 51  PR 
27BQ. 

On  March  30, 1987.  CostoiDe  again 
amended  1 0.14  by  priifishiHg  te  Ae 
Fadsasi  Bsglstei  (81  FR  16047)  TJ).  87-42 
which  set  forth  intariai  saHndnMnts 
modifying  the  overffi^  exeaqitioa 
program  fontained  in  puogiaph  (f). 
These  exanpttooa  aUow  private  aircraft 
arriving  in  tiw  U.S.  boai  foreign 
countries  in  the  Western  Hemisphere 
south  of  the  U.&  to  u»aifly  a  Castoma 
designated  airport  along  the  southern 
border  and  proceed  to  anwthwr.  typically 
mora  interior,  airport  where  fXistiVns 
inspectional  services  are  nvaihMa 

Customs  was  of  the  opinion  ttiat  the 
existing  overflight  exemption  program 
constituted  an  unnecessary  laaplnle  in 
otir  dmg  interdiction  efiirala.  The 
principal  source  of  cocaine  and  eocene 
products  is  Sooth  America,  and  the 
principal  mode  of  transportafion  used  to 
amug^  such  contraband  into  the  U.S.  is 
general  aviation  aircraft  Ely  enhancing 


the  overflight  exemption  program. 
Caatoma  songfct  to  Ugbten  oootrol  oner 
air  tnflic  coming  from  dw  (&actiaB  ol 
major  dmg  source  ooontriea  and  tibanby 
faicraaae  OPT  egecUveneas  in  combating 
the  epidemic  of  Illegal  dn^  afflicting 
die  U.S.  When  atrcrafl  are  aBowed  to 
bypass  Customs  inspection  at  xx  very 
near  the  border,  smugglers  have 
excessive  opportunity  to  sngnge  in 
illegal  activities  between  (he  border  and 
more  hitarior  inapectiaBal  aitea. 

Smugglers  can  take  advaotege  of  an 
overfli^t  exemption  and  engage  in 
"touch  and  go"  or  air  drop  smugglhw  (rf 
illegal  drags  and  contraband.  Team 
and  go"  sasaggting  iiwolvea  aircfait 
croasing  tfaeT^Tborder  and  landing  and 
q^jdckly  myoading  illegal  <hm  or 
contraband  before  flyhtg  to  me  airport 
at  wUcfa  ftey  wffl  report  for  inspection. 
Air  drop  smugging  involves  flying  vary 
low  over  some  point  between  the  border 
or  ooaethne  and  die  airport  at  which 
they  will  report  for  inspection,  pnahhag 
illegal  drugs  or  contraband  oat  of  die 
aircraft  tobe  retrieved  on  the  graud  or 
sea,  and  continuing  on  to  the  airport. 

The  interim  amendments  to  the 
overflight  exemption  program  consisted 
of  sevoal  changes: 

(1)  The  application  procedure  for 
overffi^t  exemptions  was  modified  to 
aUow  onhr  U.S.-based  oompanias  or 
individuals  to  apply.  Thia  was 
considered  necessary  to  enable  Customs 
to  thoroughly  investigate  the 
background  of  afl  applicants  as  Customs 
only  has  accaaa  to  detailed  information 
on  those  that  are  U.S.-based. 

(2)  Each  general  overflight  application 
was  required  to  be  accompanied  by 
individnal  applications  from  each  pilot 
or  crewmember  intended  to  participate 
in  die  overflight. 

(3)  Apphcatians  were  only  considered 
frtmi  cqipbcairts  flying  aircraft  equipped 
with  mode  C  transponders  able  to 
oondact  uweifli^ns  et  e  minlmium 
altitude  of  12,500  feet  mean  sea  levri. 
These  transponders  enable  aocuiate 
radar  identification  and  tracking  of 
overflight  aircraft 

These  modiScations  oi  the  overflight 
exemption  program  were  designed  to 
benefit  Customs  in  four  prindpal  ways. 
(1)  Traddng  of  general  aviatton  aircraft 
was  simpmed  by  requiring  those 
crossing  the  soathera  border  to  make  an 
initial  lancfing  for  inspection  at  the 
designated  airports  befon  proceeding  to 
their  destination.  (2)  Parlies  holding  an 
overfUght  exemption  would  na  longer 
have  a  potential  advantage  in  smuggling 
throu^  the  use  of  their  overfU^ 
exen:^)tions  to  air-drcq>  iOegal  &ags  and 
contraband  or  to  "touch-and-go"  befora 
reporting  for  Castoma  inspection  (3) 
Customs  would  be  able  to  concentrate 


4fs 

I  at  the  designated  aiiparta.  (4) 
CostoBH  naoatd  save  a  i 
number  of  I 

spent  prof  easing  o  uariight  ( 
applicationa  aiaoa  dM  modified 
overflight  propam  wooM  reealt  to  fa 
applications.  The  time  saved  by 
C^toms  officers  in  not  processing 
appUcaticHia  eeold  be  reallocated  to 
interdtoteg  narcotics  ( 

Commente  on  die  interim  < 
were  sobdtad  for  conekteratton  before 
any  final  daterminaticn  waa  to  be  made 
concerning  the  modificationa  to  the 
overflight  exenpdoa  pioyam.  It  should 
be  noted  dmt  die  interim  amendmeats, 
originally  aet  fordi  to  1 8d4(f).  Castoms 
Re«Blationa  (19CFR6Ll4(f^  to  TJ). 
87-42  now  appear  to  1 12128,  CaatoaH 
Regulations  (10  CFR  122.28).  paiaiianl  to 
a  reviston  of  dw  Castoma  niigalatiwia 
relatJM  to  ak  ujssmeice.  iialiliahf  id  fa 
thePedsral  Ra^atar  (83  FR  8282)  aa  T JX 
88-12  on  March  22, 1068. 

Discussion  of  Commente 

Several  commenters  offered  aapftxt 
for  the  changes  to  the  overfli^t 
exemption  program  and  expressed 
backing  of  our  drug  interdiction  efforts. 
Other  commente  and  Customs  raspooaes 
follow. 

Comment-  Three  law  firms 
rqiresenting  Mexican  firms  expressed 
dissatiafaction  with  die  inability  of  a 
foreign  based/registered  aircraft  to 
obtain  an  overfl^it  examptioa.  They 
felt  Customs  was  discriminating  against 
these  types  of  aircraft. 

Response:  The  interim  regulations 
provided  that  only  U.S.-baeed 
companies  or  individuals  could  apply 
for  overflight  exemptions  because 
Customs  ability  to  perform  back^ound 
investigations  of  appBcante  to  assure 
the  validity  of  an  overffight  exemptien  is 
greatiy  enhanced  when  die  records  are 
U.S.-bas8d.  However,  it  has  come  to  our 
attention  that  the  toterim  rale  may  not 
be  consistent  with  VS.  obligations 
under  the  Ch«r-«^  Convention  on 
International  Qvil  Aviation  in  that  it 
amy  diacriminate  against  noB-U.S.- 
baMd  applicants.  Accordingly,  the  final 
regulation  (S  12Z2^a]]  will  be  changed 
to  allow  any  company  or  individual, 
regardless  of  where  it  is  based,  to  apply 
for  an  overflight  exemption.  However, 
each  applicant  regaidieea  of  natianality 
or  registration,  must  demonstrate  folly 
its  fitness  to  receive  an  exemption. 

Comment-  One  respondent 
complained  that  the  granting  of  an 
oveHlight  exemption  should  be  based  on 
the  pravions  records  of  crew  and 
passengen,  not  on  a  cost  estimate  to  the 
operator.  Further,  tranapoadan  diould 
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be  employed  to  track  aircraft  operating 
under  an  overflight  exemptioa. 

Response:  Overflight  exemption 
applications  are  not  |udged  solely  on  a 
cost  estimate  to  the  operator.  Sevcrd 
pieces  of  information  are  reviewad  and 
Judged  eoBectively  when  evaluating  an 
application.  Soou  of  these  iadade;  The 
previous  ksatory  of  the  ^ifrticvsi 
pilot(s),  and  paasengerfsjc  the  naraber  of 
foreign  arrivals  to  te  pMt  year;  ainavfl 
country  of  registration;  and  die  abiKty  of 
an  mroafl  to  fly  at  a  certam  altitude 
operating  under  Instrument  P^it  Rides 
(IFR). 

Aircraft  which  utilize  an  overflight 
exemption  must  be  equipped  with  an 
operating  mode  C  tranaponder 
throughout  the  (Nation  oi  their  fh^tts. 

Comment  Another  commenter 
complained  of  the  overfli^  exeaiption 
apfd^tion  procedure  aad  steted  that 
this  oaly  adda  to  the  rfBtrirtiwis 
ciurently  in  place  against  pilota. 

Reapoase:  CofUoms  mast  be  assured 
that  the  applicant  will  use  the  privilege 
of  an  overflight  exemption  in  a 
responsible  manner.  Detailed 
information  ia  required  to  help  insure 
that  this  privflege  will  not  be  abused. 

Comment-  A  complaint  was  received 
which  stated  that  those  aircraft  which 
have  been  granted  an  overflight 
exemption  are  not  die  ones  on  which 
Customs  should  be  concentrating  its 
efforts. 

Response:  By  gsaiiting  an  overflight 
exemptian  to  dwee  entities  and  aircraft 
meeting  application  guidelines.  Custoam 
will  be  better  able  to  eliminate  and  sort 
overflight  aircraft  from  thoae  posing  a 
greater  threat  of  being  involved  in  some 
type  of  crimiaal  activi^. 

Comment  Two  coamienten  noted  the 
lack  of  guidelines  to  haacUing 
appfications  for  air  ambukaace  aircraft 

Reaponat:  Caateam  deea  not  intead 
for  the  stiingancy  of  ito  regalations  to 
unnecessarily  delay  people  needing 
medical  care  from  getting  into  the  U.S. 
to  receive  their  treatment  Therefore,  die 
final  regalatians  wUl  provide  to 
{  122.25(a)  that  air  ambwlanoe  type 
operations  and  other  fli^te  involving 
the  non-emergency  tranaport  td  persons 
for  medical  treatme^  to  the  US.  may  be 
granted  single  overfh^  exeaptiois. 
AppBcaats  must  pro^^de.  if  possible,  all 
the  necessary  informatioa  nennatty 
reqaired  for  an  overflight  examptioa.  if 
time  permite.  Cuatoma  shall  be  notified 
at  least  24  hoara  prior  to  departwe.  If 
diis  cannot  be  accomplished,  Ciiatreaa 
will  acc^  the  avecfl^t  exemptian 
ai^eationiiy  to  dq^artura  ttom.  In 
casea-et  extreme  nmificalemwfgwnry, 
Guetoms  afill  excqit  oversight 
,  toteBoiitioa  reqoeste  to  fHght  throu^  a 


Federal  Aviation  AdminiatEatton  FU^ 
Service  Stotien. 

Cooioiani:  Two  commentecs 
questionad  whether  Customs  Vrfll  take 
into  account  problems  such  as  poor 
weather  and.  heavy  air  traffic  when  an 
overfli^  exempttoa  is  granted. 

Retpoaae:  PQote  of  private  aircraft 
operating  imdar  an  overfii|^  exemption 
may,  at  times,  be  directed  to  divert  to  an 
ahemate  airport  by  the  FAA.  Customs 
will  accept  this  as  long  as  die  pilot  was 
directed  to  divert  by  the  FAA  or  waa 
forced  to  divert  because  of 
drcumstanees  beyond  the  piloCs 
control. 

Comment  It  was  noted  that 
instrument  fli^t  plans  may  be  filed  wfih 
other  anthorities  than  tlie  Federal 
Aviation  Administration  for 
mternational  fH^rts. 

Response:  Customs  agrees. 
Accordingly,  the  words  "or  equivalent 
foreign  aviation  aathority"  are  added  to 
S  122.2S(d)(3)  to  reflect  the  international 
nature  of  overflighto. 

Determination 

After  consideration  of  all  the 
commente  received  m  re^toBsc  to 
publication  of  the  interim  regulationa, 
and  frirther  review  of  the  matter,  it  has 
been  determined  to  adopt  the 
regulations  m  final  form  with  the 
modifications  discussed. 

Exeoitlv*  Otdsr  12281 

This  is  not  a  major  rule  as  defined  to 
section  1(b)  of  EX>.  12291.  Accordingly,  a 
regulatory  iiapaet  analyaia  ia  not 
required. 

Regulatory  Flexibffity  Act 

Under  die  provteion  of  the  Regnlatory 
Flexibffity  Act  (5  U.S.C  dm  et  seq.},  it  is 
certified  that  these  amendmento  wiB  not 
have  a  signifiant  economic  impact  on  a 
substantial  number  of  small  entities. 

PaperwotK  ReduLtion  Act 

The  collectton  of  informatioa 
contatoed  to  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Ofiice  of  Management  and  Budget  to 
accordance  widi  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1515- 
0153.  The  estimated  average  burden 
associated  with  die  coUection(s)  of 
information  in  this  final  rule  is  18 
minutes  per  rrspendent  orrecordkeqwr. 

Comments  concerning  the  accoracy  of 
this  burden  estimate  and  saggBstion  for 
reducing  this  burden  should  be  directed 
to  the  Regttlatieaa  and  Disitoeiiie  Law 
Branch.  Room  2119.  U.S.  Coatoms 
Service.  1301  Coastitotion  Avenae.  NW.. 
Washin^OB.  DC  20828.  and  to  dw  Office 
of  Information  aad  Regulatory  Affairs, 


Office  of  Management  and  Budget 
WasUi^toa  DC  20503.  Attention:  Daafc 
Officer  for  U.S.  Castoma. 

UstofSubieeto 

IBCPRPagtl^ 

Customs  duties  and  inspection. 
Imports.  Air  Carriers.  Aircraft  Airports. 

l»CFRPartl39 

Reporting  and  reccndkeeping 
requirements.  Paperwork  requirements. 
Collections  of  information. 


itadwl 

Parts  122  and  178,  Customs 
Regulations  [19  CFR  Parte  122  and  178) 
are  amended  as  set  fordi  below: 


PART  122— AIR 
REQtlLATIONS 


1.  The  audiOTity  citation  tarPut  tZZ 
conttoues  to  read  as  foUows: 

Antfaarily:  5  VS.C  301;  M  U.S.Q  88, 1433, 

i43i^  usa,  issa  ism,  wat.  i«44;4au£.c 

App.  1508. 

2.  Section  122  25  is  revised  to  read  as 
follows: 

8122.28 

(s)  RetjoesL  Aitj  company  or 
tocfividnal  m  die  U.S.  that  has 
operational  control  over  an  aircraft 
required  to  give  advance  notice  of 
arrival  undo*  9  122  23  may  request  an 
exemption  from  the  landing 
reqniremeirts  m  9  122.24.  Sini^e 
overflight  exemptions  may  be  granted  to 
entities  involved  to  air  ambulance  type 
operations  when  emergency  situations 
arise  and  in  cases  involving  the  non- 
emergency transport  of  persons  seeking 
medical  treatment  to  the  U.S.  AH 
approvals  of  requesto  for  ovei  flight 
exemptions  and  the  granting  of  audiwity 
to  be  exempted  from  the  landing 
requiremento  ere  at  the  discretion  at  the 
district  director.  Exemptions  may  aDow 
aircraft  to  land  at  any  airport  to  the  U.Si. 
staffed  by  Castoma.  Aircraft  traveling 
under  an  exemptioa  shall  continne  to 
foUow  advance  notice  and  general 
landing  righto  requirements. 

(b)  Procedure.  An  exeraptton  request 
shall  be  made  to  the  (fistrict  director  at 
the  airport  at  which  majority  of  Customs 
overflight  processing  is  desired  by  the 
applicant  Except  for  air  ambaJance 
operattons  and  other  fligbte  toveiviag 
the  iMMi  iBMigsni  J  tranaport  of  peraona 
seektog  medical  treataieat  to  the  US, 
the  reqneato  shaM  be  signed  by  an 
officer  of  the  coaqnay  or  fay  die 
requesting  iadMdaal  aad  be  aotarised 
or  wi tor  seed  fay  a  Coatoaw  officer.  The 
requeste  shaO  be  submitted: 


■^■ 
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(1)  At  leut  30  days  before  the 
anticipated  first  arrival  if  the  request  is 
for  an  exemption  covering.a  number  jof  . 
flights  over  a  period  of  one  yeari  occ  ^^  ■  - 

(2)  At  least  IS  days  before  the 
'  anticipated  arrival  if  the  request  is  for  a 

single  flight,  or 

(3)  In  cases  involving  air  ambulance 
operations  when  emergency  situations 
arise  and  other  flights  involving  the  non- 
emergency transport  of  persons  seeking 
medical  treatment  in  the  U.S^  if  tin>«^  .  .^ 
permits,  at  least  24  hours  prior  to      ..  ,'  ^. 
departure.  If  this  cannot  be 
accomplished.  Customs  will  allow 
receipt  of  the  overflight  exemption 
application  up  to  departiire  time.  In 
cases  of  extreme  medical  emergency, 
Customs  will  accept  overflight 
exemption  requests  in  fUf^t  through*  .' 
Federal  Aviation  Administration  Flight 
Service  Station. 

(c)  Content  ofntjuest  All  requests  for 
exemption  from  special  landing 
requirements,  with  the  exception  of 
those  for  air  ambulance  operations  and 
other  flights  involving  the  non- 
emergency transport  of  persons  seeking 
medical  treatment  in  the  U.S^  shall 
include  the  following  information. 
Requests  for  exemptions  for  air 
ambulance  operations  and  other  flights 
involving  the  non-emergency  transport 
of  persons  for  medical  treatment  in  the 
U.S.  shall  include  the  following 
information  except  for  paragraphs  (c)(5) 
and  (c)(6)  of  this  section: 

(1)  Aircraft  registration  numberts)  and 
manufacturer's  serial  numberfs)  for  all 
aircraft  owned  or  operated  by  die 
applicant  that  will  be  utilizing  the 
overflight  exemption; 

(2)  Identification  information  for  each 
aircraft  including  class,  manufacturer, 
type,  number,  color  scheme,  and  type  of 
engine  (e.g..  turlrajet,  turbofan. 
turboprop,  reciprocating,  helicopter, 
etc.); 

(3)  A  statement  that  the  aircraft  is 
equipped  with  a  functioning  mode  C 
(altitude  reporting)  transponder  which 
will  be  in  use  during  overflight  that  the 
overflights  will  be  made  in  accord  with 
instrrmient  flight  rules  (IFR).  and  that  the 
overflights  will  be  made  at  altitudes 
above  12.500  feet  mean  sea  level  (unless 
otherwise  instructed  by  Federal 
Aviation  Administration  controUera); 

(4)  Name  and  address  of  the  applicant 
operating  the  aircraft,  if  die  applicant  is 
a  business  entity,  the  address  of  die 
headquarters  of  die  business  (include 
state  of  incorporation  if  applicable),  and 
the  names,  addresses.  Social  Security 
numbers  (if  available),  and  dates  of 
birth  of  the  company  officer  or 
individual  signing  the  an>lk»tk».  If  the 


aircraft  is  (qieratad  under  a  lease,    '■--  -  .i'! 
include  the  name,  address.  Social 
Security  number  (if  available),  and  date 
of  birth  of  the  owner  if  an  individual  or 
the  address  of  the  headquarters  of  the 
business  (include  state  of  incorporation 
if  applicable),  aad  the  names,  addresses. 
Social  SecuriW  numbers,  and  dates  of 
birth  of  the  ofncers  of  the  business; 

(5)  Individaal  signed  applications 
from  each  usual  or  anticipated  pilot  or 
crewmember  for  all  aircraft  for  which  an 
overflight  exemption  is  soi^t  stating 
name,  address.  Social  Security  number 
(if  available).  Federal  Aviation 
Administration  certificate  number  (if 
applicable),  and  place  and  date  of  birth: 

(6)  A  statement  from  the  individual 
signing  the  appliation  that  the  pilot(s) 
and  crewmemberfs)  responding  to 
paragraph  (cM5)  of  this  section  ara  those 
intended  to  coniduct  overfli^ts.  and  diat 
to  the  best  of  the  individual's 
knowledge,  the  information  supplied  in 
response  to  paragraph  (c)(5)  of  this 
section  is  accurate; 

(7)  Names,  addresses.  Social  Security 
numbers  (if  appUcable).  and  dates  of 
birth  for  all  usual  or  anticipated 
passengers.  An  approved  passenger 
must  be  on  board  to  atlUie  the  overfli^t 
exenqitions.       ^    :     -.:>-<•• 

Not&^Wherefhe  Socid  Security  number 
is  requested,  furnishing  of  die  SSN  Is 
voluntary.  The  andiority  to  collect  the  SSN  is 
19  U.S.a  as.  1439.14SS  and  1824.  The  primary 
purpose  for  reqnesting  tin  SSN  Is  to  assist  in 
ascertaining  the  identity  of  the  individual  so 
as  to  assure  that  only  law-abiding  persons 
will  be  granted  pennissioo  to  land  at  interior 
airports  in  the  U&  without  first  landing  at 
one  of  the  airports  designated  in  {  122.24.  The 
SSN  will  be  made  available  to  Customs 
personnel  on  a  naed-to-know  tMsis.  Failure  to 
provide  the  SSN  may  result  in  a  delay  in 
processing  of  the  application: 

(8)  Description  of  the  usual  or 
anticipated  baggage  or  cargo  if  known, 
or  the  actual  ba^age  or  cargo; 

(9)  Description  of  the  applicant's  usual 
business  activity; 

(10)  Name(s)  of  the  airport(8)  of 
intended  first  landing  in  the  U.S.  Actual 
overflights  wrill  only  be  permitted  to 
specific  approved  airports; 

(11)  Foreign  place  or  places  from 
which  fli^^s)  will  usually  originate: 
and 

(12)  Reasons  for  request  for  overflight 
exemption. 

(d)  Procedun  following  exempUoa.  (1) 
If  a  private  ainaafl  is  granted  an 
exemption  frtmi  the  landing 
requirements  as  provided  in  this  section, 
the  aircraft  commander  shall  notify 
CoKUfom  at  least  60  minutes  befor« 


(i)  Crossing  into  the  U.8.  over  a  point  - 
on  the  Pacific  Coast  north  of  33  degree* - 
north  latitude:  or 

(ii)  Crossbig  into  the  U.S.  over  a  point.; 
of  die  Golf  of  Mexico  or  Atlantic  Coast 
nordi  of  30  degrees  north  latitude:  or 

(iii)  Crossing  into  die  U.S.  over  th^  ' 
Southwestern  land  border  (defined  as     "■ 
the  U3.-Mexican  border  between 
Brownsville,  Texas,  and  San  Diego, 
California).  Southwestern  land  border 
crossings  must  be  made  while  flying  in 
Federal  Aviation  Administration 
published  airways.  y-" 

(2)  The  notice  shall  be  given  to  a  ''. 
designated  airport  specified  in  §  122.21 
The  notice  may  be  furnished  direcdy  to 
Customs  by  telephone,  radio  or  other 
means,  or  may  be  fiimished  through  the 
Federal  Aviation  Administration  to 
Customs.  If  notice  is  furnished  purauant 
to  this  paragraph,  notice  purauant  to 

S9  122.23  and  12224  is  unnecessary. 

(3)  All  overflights  must  be  conducted 
purauant  to  an  instrument  flight  plan 
filed  with  die  Federal  Aviation 
Administration  or  equivalent  foreign 
aviation  authority  prior  to  the 
commencement  of  die  overflight 

(4)  The  owner  or  aircraft  commander 
of  a  private  aircraft  granted  an    , ..,. 
exemption  from  the  landing        y  ■_ 
requirements  must  '^  '' 

(i)  Notify  Customs  of  a  change  of 
Federal  Aviation  Administration  or  -> 
other  (foreign)  registration  number  for 
the  aircraft 

(ii)  Notify  Customs  of  die  sale,  theft 
modification  or  destruction  of  the 
aircraft: 

(iii)  Notify  Customs  of  changes  of 
usual  or  anticipated  pilots  or 
crewmemben  as  specified  in  paragraph 
(c)(5)  of  this  section.  Every  pilot  and 
crewmember  participating  in  an 
overflight  must  have  prior  Customs 
approval  either  through  initial 
application  and  approval  or  throu^  a 
supplemental  application  submitted  by 
the  new  pilot  or  crewmember  and 
approved  by  Customs  before 
commencement  of  the  pilot's  or 
crewmember's  firat  overflight 

(iv)  Request  permission  bom  Customs 
to  conduct  an  overflight  to  an  airport  not 
listed  in  the  initial  overflight  application 
as  specified  in  paragraph  (c)(10)  of  this 
section.  The  request  must  be  directed  to 
the  district  director  who  approved  the 
initial  request  for  an  overffight 
exemption. 

(v)  Retain  copies  of  the  fad tial  request 
for  an  overflight  exemption,  all 
supplemental  ap|rflcations  frtun  pilots  or 
carewmembets,  and  all  requests  for    , 
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additioaal  Undiog  privileges  as  well  aa 
a  copy  of  the  letter  from  Castpme 
approving  eadi  of  these  reqoeets.  The 
cc^ies  must  be  carried  on  board  any 
aircraft  during  the  conduct  of  an 
overflight 

(5)  Tin  notification  specified  in 
paragraph  (dK4)  of  dds  section  ranst  be 
given  to  Customs  within  5  working  days 
(rf  the  change,  sale,  dieft  modtfteation, 
or  destnictkai.  or  before  a  fii^  for 
which  there  is  an  exemptioB,  ssUcbever 
ocean  earlier. 

(e)  buptction  of  aircraft  having  or 
reque»tiag  overflight  exemption. 
Applicants  for  overflight  exemptions 
must  agree  to  make  t)>e  subject  aircraft 
availaMe  for  inspection  by  Cuetoms  to 
determine  if  the  aircraft  is  capable  ot 
meeting  CustoidS  reqeirements  for  the 
proper  condnct  of  an  overflight 
Inspections  may  be  conducted  during 
the  review  of  an  initial  appHcation  or  at 
any  time  during  the  term  of  an  overfligfat 
exemptioa. 

PART  17t-APPfK>VAL  OP 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authorify  citation  for  Part  178 
continues  to  read  as  follows: 

Aadnrilr  5  U.SX:.  301.  IS  U&C  1824. 44 
U.&C3601etss9. 

f  176.2   (AMMOdod) 

2.  Section  178.2  is  amended  by 
removing  "1 6.1a".  "&.12a".  and  "f  6.14" 
under  the  column  headed  "19  CFR 
Section"  and  the  corresponding  entries 
under  the  columns  beaded  "Description*' 
and  "OMB  control  No." 

8w  Section  178l2  is  further  amended  by 
insertiag  "Part  122"  in  nimcrica)  order 
under  die  cohmm  heeded  "19  CFR 
Section",  inserting  in  the  corresponding 
cohima  headed  "Description"  the  words 
"Air  comawice  regulations"  and  in  the 
correspondiag  column  headed  "OMB 
control  No."  die  mnnbar  "1515-0153". 

Drafting  Information 

The  principal  author  <rf  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Bruich,  C^kx  of 
Regulations  and  Rulings,  U.S.  Costoma 
Service.  However,  personnel  bom  other 
offices  participated  in  its  development 
IH.1 


OEMRTMENr  OF  HEALTH  AMD 

HUMAN I 


Acting  Commissioner  of  Ctuloms. 

Approved  January  11, 188B. 
Salvatof*  R.  Martodw. 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc  89-2578  Filed  2-2-80;  8:45  am] 


Food  and  Drug  Administration 

21CFRPart5a4 

Ophthalmic  and  Tspical  Dosage  Form 
Now  Animal  Drugs  Not  Subtsct  to 
uemncaDon;  Piys«nwi,  lesomynn. 


AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 


r.  The  Food  and  1 
AdministratioB  (FDA)  is  aneiufing  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by 
Biomed  Laboratories.  The  NADA 
provides  for  the  ose  of  nystathi. 
neomycin,  thiostrepton.  and 
triamcinolone  acetonide  ointment  on 
dogs  and  cats  for  the  treatment  of  acute 
and  chronic  otitis,  hiterdigital  cysts, 
dermatologic  disorders,  and  for  dogs  for 
the  treatment  of  anal  gland  infections. 
EFFCCnVf  DATK  February  3. 19ea 
TOR  niRTHei  MTORMATION  CONTACTl 
Sandra  K.  Woods.  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Dn« 
Administration.  5600  Fishera  Lane. 
Rockville,  MD  20857.  301-443-^42a 
sumfMCMTARV  mrnimmkm:  Biomed 
Laboratories.  436  West  Arrow  Hi^iway. 
San  Dimas.  CA  91773,  ha*  filed  NADA 
140-810  which  provides  for  the  use  of  a 
nystatin,  neomycia,  thiostrepton.  and 
triamcinolone  acetonide  ointment  on 
dogs  and  cats  for  the  treatraoit  of  acute 
and  chronic  otitis  of  varied  etiologies, 
interdigital  cysts,  anal  gland  infections 
in  dogs,  and  for  the  management  of 
dermatologic  disorden  characterized  by 
inflammation  and  cfry  or  exudative 
dermatitis,  particalariy  those  caused, 
complicated,  or  threatened  by  bacterial 
or  candidal  [Candida  albicans] 
infections.  It  is  also  of  value  in 
eczematous  dermatitis,  contact 
dermatitis,  and  sebor^eic  dermatitis, 
and  as  an  adjunct  in  the  treatment  of 
dermatitis  due  to  parasitic  infestation. 
The  NADA  is  approved  and  21  CFR 
524.1600a  is  anwnded  in  paragraph  (b)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  c^ 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11  (e)(2Mii)  (21 
CFR  514.11(e)(2)(ii)),  a  sunmiary  of 
safefy  and  ^ectiveness  deta  and 
information  submitted  fo  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Managemant  Branch 
(HFA-305).  Food  and  I>ug 


Adminietratioa  Rm.  4-62,  5600  Pfshen 
Lane.  RockviUe.  MD  20657,  from  9  8.m. 
to  4  p.m..  Monday  throu^  Friday. 

The  ^ency  has  determined  tinder  21 
CFR  2&24(dKlKi)  diat  this  action  is  of  a 
type  that  does  no(  indtviduaDy  or 
cumulativeiy  have  a  significant  effect  on 
the  human  environment  Therefore. 
neither  an  environmental  asscisnunt 
nor  an  environmental  impact  statement 
is  required. 

List  of  Snbfects  in  21 CFK  Part  S24 

AniraaldragB. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Coenetic  Act  and  aider 
authority  delegated  to  the  Commisstoaer 
of  Food  and  Drags  and  redeiegeled  to 
the  Center  for  Veterinary  Me(ficine,  Part 
524  ia  amended  as  foHow*: 

PART  $24— OPHTHALMIC  iIND 
TOPICAL  D06AOE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authnity  dtation  for  21  CFR 
Part  524  continues  to  read  as  follows: 

AolhMity:  Sec  S12(i).  82  Stot  M7  I211L&C. 
360b(i));  21  CFR  5.10  and  533. 

SS24.1600n    lAmenOstf) 

2.  Section  524.1600a  Nystatin, 
neoarycin,  thiostrepton,  and 
triamcinolone  acetonide  ointment  is 
amended  in  paragraph  (b)  by  removing 
die  phrase  "^e  Nos.  025463  and  053501" 
and  adding  in  its  place  "See  Nos.  025463. 
051259,  and  053501". 

Dated:  jamtarjr  24. 1900. 
C«nUB.GNaat 

Director.  Center  for  Veterinary  Mtsdidam. 
(FK  Oea  aS-2S80  nfad  2-2-aa(  0946  am) 


< 


21  CFR  Part  929 

Certain  Ottier  Dosage  Form  Now 
Animal  Oruga  Not  Subiect  to 
Certification;  FormaHn  Solution 

AQCNCV:  Food  and  Drug  Administration. 
action:  Rnal  rule. 

iUMMAirr.  The  Food  and  Drag 
Administration  (FDA)  is  ameDding  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
ai^cation  (NADA)  filed  by  Argent 
Chemical  Laboratories,  providing  for 
safe  and  effective  use  of  formalin 
solution  (aqueous  solution  of 
formaldehyde  gas)  to  control  external 
protozoa  and  monogenetic  trenatodes 
cm  salmon,  trout  catfish,  iigfowth 
bass,  and  bluegill  and  to  ooBtroI  fimgi  on 
sahnon.  trout  and  esocid  eggs. 
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KT10N  CONTACT: 

Charies  B.  Haines.  Center  for  Veterinary 
Medicine  (HFV-133),  Pood  and  Drug 
Administration.  5800  Fishers  I^ane, 
Rockville.  MD  20857. 301-443-d4ia 


rANV  wiFOiWATioit  Argent 
Chemical  Uboratories,  8702 152d  Ave. 
NK.  Redmond.  WA  98052.  has  filed 
NADA 140-831  which  provides  for 
addition  of  formalin  solution  (aqueotis 
solution  of  37  percmt  by  weight  of 
formaldehyde  gas)  to:  (1)  Tanks, 
raceways,  and  earthen  ponds  to  control 
the  protoiRM  Ichthyophthirius  spp., 
ChilodoneUa  spp.,  OmUo  spp.. 
Scyphidia  spp^  EpistyltB  »pp-  and 
Trichodina  spp.;  and  the  monogenetlc 
trematodes  Chidodiacua  spp.. 
Cyrodactylus  spp.,  and  Dactylogyma 
spp.  on  salmon,  trout,  catfish, 
laigemoutfa  bass,  and  bluegill:  and  (2) 
incubation  tanks  to  controlhuigi  of  the 
family  Saprolegniaceae  en  ssIsmhi. 
trout,  and  esodd  eggs.  The  NAOA  is 
approved  and  the  regulations  are 
amended  in  21  CFR  529.1030(b)  to  reflect 
this  approval  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedoia  of 
information  provisions  of  Part  20  (21 
CPR  Part  20}  and  1 814.11(e)(2)(U)  (21 
CFR  514.11(e)(2](U).  a  tummary  of  safety 
and  effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HPA-306),  Food 
and  Drug  Administration.  Rm.  4-62. 5800 
Fishers  Lane.  Rockville.  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  tiiat  tiUs  action  is  of  a 
tjrpe  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subiacts  in  21  CFR  Part  S29 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dtugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
529  is  amended  as  follows: 


Doom  numtwr  and  location 


■Triboro  DrtdQi.  I 


MY. 


mNw,  Nnv  Yortt  Hvtac*  NY™ 
WNw,  Niw  Yortt  Hstef *  NY« 
HMif,  Nnv  Yorti  HHbOf,  MY.. 


PART  nt-CEIITAIN  OTHER  D06AQE 
FORM  NEW  ANIMAL  ORUQS  NOT 
SUBJECT  TO  CERTIFICATION 

1.  The  audiority  citation  for  21  CFR 
Part  529  continues  to  read  as  follows: 

Anlharily:  Sac  SU(i).  82  Stat  347  (21  U.S.C 
aeOlHi));  21  CFR  5.10  and  S.83. 

f52t.10IO   {Amandsdl 

2.  Section  529.1030  Formalin  solution 
is  amended  in  paragraph  (b)  by  revising 
the  phrase  "See  No.  049968"  to  read 
"See  Nos.  049988  and  061212". 

Dated-  lamiafjr  24. 1989. 
G«ddB.GMat 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc  ae-2S67  Filed  2-2-89;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

CoMt  Guard 

33  CFR  Parts  100  and  165 
(COO88-004] 

Safety  and  Security  Zonae 
r:  Coast  Guard.  DOT. 


AcnoMc  Notice  of  temporary  rules 
issued. 


r  This  document  gives  notice  of 
temporary  safety  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particulariy  hazardous 
cargo  is  transiting  s  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  or  regattas 
and  other  marine  events. 
OATIS:  The  following  list  includes  safety 
zones,  security  zones,  and  special  local 
regulations  that  were  established 
between  October  1, 1988  and  December 
31, 1988  and  have  since  been  terminated. 
Also  included  are  several  zones 
established  earlier,  but  inadvertentiy 
omitted  from  the  published  list 
Nnomii.  The  complete  text  of  any 
temporary  regulation  may  be  examined 


COTPBoaioa 


Haitar.  Long  Island  SoMnd,  NY. 
VWiKiaiNV.  NJ.. 
MA.  Rao- SS-«2-ao8tanlnrar  Hifbar.  Boalon.  KM. 


at  and  is  available  on  request  from 
Executive  Secretary,  Marine  Safety 
Council  (G-4JtA-2).  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SWh 
Washington.  DC  20693-0001. 


ITKM  CONTACT: 

Mr.  Bruce  Novak.  Executive  Secretary, 
Marine  Safety  Council  at  (202)  267-1477. 

sumiMiNTAiiv  mromumoit  The  local 
Captain  of  the  Port  must  be  immediately 
responsive  to  the  safety  needs  of  the 
waters  within  his  jurisdiction;  therefore, 
he  has  been  delegated  the  authority  to 
issue  these  regulations.  Since  events  and 
emergencies  usually  take  place  without 
advance  uotice  or  warning,  timely 
publication  of  notice  in  the  Federal 
Registar  is  often  precluded.  However, 
the  affected  public  is  informed  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequenUy 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  in  the 
cone  to  keep  the  pubUc  informed  of  the 
regulatory  activi^.  Because  mariners 
are  notified  by  Coast  Guard  officials  on 
scene  prior  to  enforcement  action. 
Federal  Register  notice  is  not  required  to 
place  the  special  local  regulation, 
security  zone,  or  safety  zone  in  effect 
However,  die  Coast  Guard  by  law  must 
pubUsh  in  the  Federal  Registar  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  pubHc.  the  Coast 
Guard  publishes  a  periodic  list  of  these 
temporary  special  local  regulations, 
security  zones,  and  safety  zones. 
Permanent  safety  zones  are  not  included 
in  this  list.  Permanent  zones  are 
published  in  their  entirety  in  the  Federal 
Register  just  as  any  other  rulemalcing. 
Temporary  zones  are  also  published  in 
their  entirety  if  sufficient  time  is 
available  to  do  so  before  they  are  placed 
in  effect  or  terminated.  Non-major  safely 
zones,  special  local  regulations,  and 
security  zones  have  been  exempted  from 
review  under  E.0. 12291  because  of  their 
emergency  nature  and  temporary 
effectiveness.  The  following  regulation*; 
were  placed  in  effect  temporarily  during 
the  period  October  1, 1988  through 
December  31, 1988  unless  otherwise 
indicated.  ... 


Typa 


oMurtly  zofw.. 

oMuHy  XOfW.. 


15  Sap.  88 
2eSap.8S 

soctes 

40ct88 
SOctSS 

soctes 

SOctSS 


l-eS-OSO-Hudaon  Pirn.  Hm  Yoiti.  NY — 

r-6^-08^*-EMt  rVvCf,  Nmv  YortU  rlY^^«.  .,»,.w  ■— .. ».— 

1-8S-0»1-Cait  f*m.  Hm  Y«ik.  NY 

l-eft-097-«aach  Ckannai,  Jaswies  Bay.  Naw  Yoik.  NY_ 

l-eS-IOI-AfSwr  tm.  aasan  MMd.  NY 

1-88-10e-Nawr  Yo*  HMtor,  NY 

>^s*r09~^a8i  Rmst.  Nae  Yoik.  Hv 

t'e^i04'"caBl  nMSf.  Naw  Yorfi  Havbof.  NYi 


-•i 


1-88-l0fr-Casl  RMar.  Naw  Yoik.  NY- 

C07P  PimManoa.  fM,  Rag.  8S-1D7-Naw  Badkml  Hnber.  MA 

OOTP  at  Loula.  MO^  Rae.  88-07-SL  LouIb.  MO,  Upper 

Mmt,  Ma  160.5  to  MM  160.7. 
OOTP  Hunlngton,  WV,  Rag.  88-07— Kanawha  Ptm.  Mia  S7X)  to  Mlla 

SSi). 
^OOTP  at  touis,  MO,  Ras.  88-0S-8t  Louia,  Ma  UpparMaillilppI 
.    RIvar.  MM  125.0. 
COTP  at  touia.  MO,  Rao.  88-08-8t  Oanaotowa.  MO,  Uppar  MMaalp- 

plflN«r.Mto128.a 
OOTP  at  Ur*,  mo.  Rag.  8S-10-St  touts.  Ma  Mhiouri  ntm,  MM 

OX>toMteO& 
OOTP  at  Loula.  Ma  Rag.  8a.11-8t  Loula,  Ma  Kppw  MMaaJpsi 

Rtwar.  Mia  186.0  to  Mto  leaa 

COTPPaducaKKY,  Rag.  88-04-OMoRlMr.MN  862.6  to  Mia  S75 

COTP  MampNa.  TN.  Rag.  SS-ie-iowar  MMaalpsi  RImt.  MampNa 

rWRNIr,  vtOm  nWVr  KJfmmB. 

OOTP  LouMta,  KY.  Rag.  88-11-toulM«a,  KY 

COTP  St  Loula.  MO.  Rag.  88-12-8t  Louis.  Ma  Uppw  Miiaiiippl 

nm.  me  180A 
COTP  PNMwn^  PA,  Rag.  SS-OS-fftmongahsIa  RNar  Iroro  Mto  34j0 

toMBs34.4. 
A  uu  wf-~fipir  mcranono  twimWm* 


OOTP  MaiwpWs.  TK  Rag.  aS-IS-Lewar  tSliilppI  RNar  Mfc  686 

COTP  LoulswBa,  KY,  Rag.  88-ia-rLauia«aa,  KY 

OOTP  8t  Loula,  Ma  Reg.  88-1d-8L  touis,  MO.  Upper  IBiilii»pl 

RlMT,  Mto  178.2  to  Mto  t8Q.O. 
-COTP  HunSngton.  WV.  Rag.  SS-IS-OOto  Rlwar.  Mte  3660  to  Mto 
367.5. 

■  OOTP  Loui»<Ba.KY.  Rag.  66-12   touls»aa.KY 

2-8S-«6-U80BA/noMnoa.  AL.  WoM  FMa ^ 

'  S-eS-OS-ONo  Rtoar.  MM  170a  to  MBa  171.8 i 

jrn^r-UD"^jfl9  nWV  OMTfMnM  rWvvS  i  n  -..-.tii 

COTP  St  Loula,  MO,  Rag.  86-14— et  Loula,  Ma  Mlaaourt  rwm,  MBa 

OJ)tolfaaO.S. 
COTP  MampNa,  TN.  Rag.  86-19    MiiiHiippI  Rivar.  Mto  7344  to  Mto 

736.7. 
COTP  HunSngton,  WV,  Reg.  66-13  ■  Kanawtw  River,  Mto  41.7  to  MBa 

45.5. 
COTP  MannpNB.  TK  Reg.  66-20   HSiilnlppI  River,  Mamptris  Hartwr, 

McKaflvLriia. 

COTP  LoulavMa.  KY.  Rag.  66-15-LouiSMBe.  Ky. 

COTP  Paducah.  KY,  Reg.  86-06-Cumberiand  River,  MIe  1904  to  MBa 

191.1. 

COTP  Louiavea,  KY.  Rag.  86-16-LouiBvae.  KY 

COTP  HunSngton.  WV,  Reg.  88-14— Kanawha  River,  Mia  41.7  to  Mte 

45.5. 
COTP  Loulevee.  KY,  Reg.  86-14-CinGlnnaS,  OH 
2-SS-l0^TaS  Stodia  Weetiend 
COTP  St  Louis.  MO,  Reg.  86-16-8t  Loula,  Ma  Upper  Mlnlnippl 

River,  MBa  774  to  Mto  864. 
COTP  Loriavee.  KY.  Rag.  86rl7-LouiWa,  KY 


Type 


SflMy  80H>.i 


Sflis^  son9«. 


SaMya 


SflMiy  8on#— 


oflPMy  SOnQ*. 


Siliiy  soMm 


OMHy  90fW~ 


OeMQf  BMW  ■ 


Sataty  sonaii 


SpacirilDcei  legiSalioR- 


SMe^ana- 


8aiafynna« 


Safety  una- 


SaMy  tone— 


Oalary  awe- 
Savety  zone.. 


S6i0ly  2on0M 


COTP  MempHs,  TN,  Reg.  6fr-21— MiseMppi  River.  Memphis  Herbor, 


COTP  St  Louie.  MO,  Reg.  88-18— 8t  Louia.  MO,  Upper  Mi8eiB»»pi 

River.  Mie  1504  to  Mte  15£1. 
COTP  8t  Loula,  Ma  Reg.  86-15-Gt  Louis.  Ma  Upper  Misaisaippi 

River,  Mto  184.0. 
COTP  at  Louia,  Ma  Bag.  86-17-et  Louie.  MO,  Uppar  Misaiesippi 

River.  MIe  04  to  MBe  185.0. 
5-86-7a-For  Head  ol  Ste  Delaaiwa  12Si  Annual  Ship  Shield  Regatta. 

DeiaMMre  Rh^ac  Burtngton.  NJ. 
COTP  BelSmai%  MD.  Reg.  88^10-Upper  Chaa^ieriie  Bay  and  Baitf- 


COTP  PhBadalpNa.  PA.  Ragi  se-CC-Mwcua  Hooi>  Anclwny  (Anchor- 

age  7),  Maahia  Oreait  Anchongs  (Andwage  8).  and  Doepwater  PoM 

Anchorage  (Anchorage  fl). 
COTP  Phlade^phia.  PA.  Bog.  86-03   Maicua  Hooti  Anchorage  (Anchor- 

ege  7),  ManiuaCMak  Anchorage  (Anchorage  8).  and  Oeepwater  PoM 

Anchoiage  (Anchorage  Q. 
COTP  PhBadeiphia.  PA.  Rag.  88  0<    Marcus  Hook  Anchorage  (Anchor- 

ege  7).  Mankia  Greek  Anchorage  (Anchorega  9),  and  Doetwvator  PoM 

Andwraga  (Anchorages). 


SaMyzone- 

SpecM  local  reguiaSon- 

gale»  zone 


Saieiy  zone.. 
Saieiy  zone- 


Sefeiy  zone.* 


Safety  zone- 


Salety  zona... 

gpf^^  local  leguiaion. 
Safety  zone» 


Safety  zonSi. 


Safety  zofls.i 


16  Oct  86 
18  Oct  88 
23  Oct  86 


27  Oct  86 
23  Nov.  88 
7  Dec.  86 
7  Dec  86 
7  Dec  88 
31  Dec  86 
31  Dec  88 
8Jun.86 

4  JUL  86 

27  Jul  86 
27  Jul  86 
31Jtl86 
3AuaS8 

8Aug.8S 

15  Aug.  88 

18  Aug.  86 
23  Aug.  88 


2SAug.88 

27  Aug.  86 
31Aug.ee 
4Sep.66 
4Sepi8e 

4Sep.8B 

8Sep.88 
10  Sep.  86 

10  Sep.  88 

11  Sap.  88 
20  Sep.  86 


24  Sap.  86 

25  Sep.  88 
20CL86 

70CL88 

8  Oct  86 

9  Oct  88 
9  Oct  88 

13  Oct  86 

14  0CL86 
2  Nov.  88 

5  Nov.  86 
11  Nov.  88 


29  Nov.  88 


10  Dec  88 
12  Dec  88 
I0et86 
6  Oct  88 
14  Nov.  88 

17  Nov.  88 


22  Nov.  86 


V, 


8434 
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Opcfcjt  nunilMr  md  locflSon 


T»p« 


8-«<-e>-yor  no**m  m  im  ci»  soi 

7-8e-094-lMe  Cakmtm  Oiy 
7-68-24-1988  Key  VWMl/NPBA 
7-88-2S-1988  K«y  WM/NPBA 
7-88-(»3-HoMay<Ml  and  Baal 


loctf  rigiMion. 


COTP  Port  O*.  sa  Rtg.  »-^m.vm^-a»m^m»on  HiAor. 

ton.  SC 
7  88  0<4    PowpMW B— eh aeo <^wi1  CMHtwi BotI 
7-88-0«1-W»W  FMMir  on  tw  \MMnMy- 
7-88-042— Qtm*  8ou8)  FtofUi  T 


OOTP  Nm  OriMxa.  lA  Rag.  88  08    Oxquwlw  rnla 
balow  «M  1-10  JortMi  Mmt  BMb>.  MN  4-5  Jordvi  Wmt  Biy.  8t 

COTP  Hm  Ortaan^  LA.  Rag.  68  08    Lowar  MaaMpfii  Rtwar  Mia  347 
tolMa288. 

COTP  &0»WI.TX  Bag.  8»-11    Bwwnanij  BWp  Ownat  TX .. 

COTP  MoMa.  AL.  Rag.  88-08-4n  «m  WMm  oI  Mobla  Bay  &icom- 
I  a  8,000  y««  radfaa  ««i»  8m  Bkoraina  At  Qraai  PoM  Oaar. 


SpacMlaaal 
Salaty  mw.. 


Sacurily  nna^ 


AL 

COTP  MeMa.  AL.  Rao.  8B-10-tn  8ia  IMalm  ol  MoMa  Bay  Encom- 
ia 8.000  yaird  ladua  *wi  «!•  Bhoralna  At  OmM  PoM  Oaar, 


SaMy  una.. 


OOTP  C  CMaH.  TX,  Rao-  88-12    Orowna»Ma  SNp  Channal.  TX : 

COTP  CCM8a.TX  Rao.  88-13-BnMna*aaSNpChwinat.TX 

COTP  C  CMfl.  TX.  Rag.  88-K    DwwnaKWa  SNp  Chqnnal.  TX 

»-88-21->«0UilBW  awp  Ownnal  tarn  San  JacMa  IJonumanl  to  Todd 

SNpywriL  Qi^Mtlon. 
COTP  CMcacti.  IL.  Rao.  88-08-Lito  MlaMgan  Walara  Otiitwra  at 

CWcago^MartMr.  Bwniwni  Pa*  Haibat.  and  CNcaoo  RMr.  Soul) 

ftmh.  CMaaQO.  tL. 

COTPaaMland.OKRao.88-07-UtoEiia . 

OOTP  Oawland.  OK  Rag.  88-10-Ulia  Erta 


Saou% 


COTP  lA/ia  CA.  Rag.  88-22-Porti  Ol  Loa  Angilii  Oiing  Baach.  CA— | 
COTP  San  Olaga  CA.  Rag.  68-32-aat  Oago  Bay.  CA.  PMfc  Ooa«t 
COTP  San  Oago,  CA.  Rag.  88-33-«an  Oago  Bay.  CA.  Padlc  Ooaw 
COTP  San  Oaga  CA.  Rag.  88-34-Utola.  CA.  PacMe  Ooaan-_„_ 

COTP  San  Francaoa  CA.  Rag.  8S-<»-8an  FMndaoo  Bay.  CA 

COTP  LA/LB,  CA.  Rag.  88-24-tato  or  Loa /to«alnAjong 

COTP  LA/ia  CA.  Rag.  88^-PartBOf  Loa  Anfataa/LongBawh.  CA....J 

11-88-13 -Parfcar  MM»Boat  D>duw>Pailwi.  AZ 


Safaly  nna.* 
OalHy  Mna» 


Scourtly  2on0u 
Sflounly  zQiWw 


COTP  San  Olago.  CA.  Rag.  88-36-San  Otaga  Bay.  CA.  Padic  Ooawi... 
COTP  San  Oiago.  CA.  Rag.  88-38-aan  Oago  Bar.  CA.  PMMc  Ocaan- 
COTP  Ban  Oiaga  CA.  Rag.  88-37-8an  Oago  Bay,  CA.  PacMc  Ooaan- 
COTP  San  Oago,  CA.  Rag.  88-3B  Saw  Oiag»  BBfy,  CA.  PacMe  Oeaan.... 
COTP  San  Owgo.  CA.  Rag.  88-«0-Coranado  Roadie  S«i  Oago.  CA, 

PacMcOoawt. 
COTP  San  Oago.  CA.  Rag.  88-41-8an  Oago  Bay.  CA.  PacMc  Ooaw. 
13-88-16   ComoaRwarCroaa~ 
COTP  Honohjki.  HI,  Rag. 


Bicurily  una. 
SpacM  local 


saiaqf  2ona» 


saMty  xona» 


COTP  HonoMu.  HI.  Rag.  88  08   Mamata  Bay.  Oriw.  HI.. 


Sacurtlynna- 


28  Nav.  88 


SOetSS 
1100188 
13  00188 
f  Oae.88 
soacse 
90a6  88 
10  Oae.88 
10  0ac88 

llOac.88 
17  0ac88 
17  0BC88 
29  Aug.  88 


•  8apL88 

2tN0*.88 

22  Nov.  88 


22  Nov.  88 


2SNBV.88 
29N0W188 
IODac.88 
13  Oae.88 


XSapLSS 


70BiaS 
29  Oct  88 
40CL88 
80ct88 
70at88 
14  Oct  88 
1«Oet8e 
31  Oct  88 
7N0W.88 
18  Nov.  68 
22  Nov.  88 


22  Nov. 

cB  PIOV< 


30  Nov.  88 

14  Dae  88 

2eDa&88 

SSap-SB 

20ac88 

15  Dae  88 


:.  -.         ■  *  ■ 


Date:  |anuary  27. 1989. 
Bnica  P.  Novak. 

Executive  Secretary,  Marine  Safety  Council 
(FR.  Doc  80-2530  PUad  Z-a-BOe  8:«  ut} 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CPR  Part  1190 

MMmum  Guidolnee  and  RequirBnMnlB 


r:  United  States  Architectural  and 
Transportation  Barrier*  Compliance 
Board  (ATBCB). 

:  Final  rule. 


•Hie  Archltactural  and 
Transportation  Barriov  Complianca 
Board  is  amending  its  Minimum 
Goideiines  and  Requirements  for 
Accessible  Design  (MCRAD)  by  deleting 
i  1 1190.40  through  1190230  of  Sut^Mirt 
D — ^Technical  Provisions  and  in  their 
stead  incorporating  by  reference  (with 
some  exceptions)  sections  4.2  through 
4.32  and  the  Appendix  of  the  1986 
edition  of  te  AsMrican  National 
Standards  Institute  Standard  ANSI 
A117.1,  "American  National  Standard 
for  Buildings  and  Fadlitiee— Providing 
AccessibiUty  and  Usability  for 
Physically  Handicapped  People."  This 
final  mle  arinimizes  the  differences 
betwem  MGRAO  and  UPAS  and 
follow*  die  forawt  that  is  most  widely 


used  in  non-federally  funded  and 
constructed  facilities.  It  also  makes 
conforming  technical  amendments  and 
adds  provisions  to  Subpart  E,  which  was 
reserved  when  MGRAO  was  published. 

DATIS:  Effective  February  3. 1989.  The 
incorporation  by  reference  of  certain 
publicatioBS  listed  in  the  regulations  is 
approved  by  the  Director  of  die  Federal 
Register  as  of  Pebraary  3, 1989. 


ran  RMTHDi  mTOwmnoii  contact: 
Ruth  Hall  Lusher.  ATBCB,  1111 18di 
Street,  NW.,  Suite  301,  Wa^iii^|ton,  DC 
20036,  (202)  653-7848  (v/TDD).  This  U 
not  a  toll-free  number.  This  &m1  rule  to 
available  on  cassette  at  dw  above 
address. 
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ANY 
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The  Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB) 
was  established  by  section  502  of  die 
Rehabilitation  Act  of  1973,  as  amended 
(Pub.  L  93-112. 29  U.S.C.  782).  to  insure 
compliance  with  standards  prescribed 
pursuant  to  the  Architectural  Barriers 
Act  of  1988,  a*  amended  (Pub.  L  90-480 
42  U.S.C  4151-4157)  (die  Act).  The  Act 
to  intended  to  insure  that  certain 
buildings  financed  with  Federal  funds 
are  designed,  constructed,  altered,  and 
leased  in  accordance  with  standards 
issued  by  four  Federal  agencies  to 
provide  ready  access  to  and  use  of  such 
buildings  to  physically  handicapped 
people.  The  four  agencies  authorized  to 
issue  standards  for  all  design, 
construction,  alteraticHi,  and  leasing 
subiect  to  Ae  Act  are  the  Department  of 
Defense  (DOD)  for  ito  buildings  and 
facilities;  the  Department  of  Housing 
and  Urban  Development  (HUD)  tat 
residential  structures;  the  U.S.  Postal 
Service  {USPS)  for  ito  buildings  and 
facilities;  and  the  General  Services 
Admintotratimi  (GSA)  for  all  other 
buildings  and  fodlities. 

A 1978  amendment  to  section  502  of 
die  Rehabilitation  Act  Pub.  L  95-802, 
authorized  the  Board  to  issue  minimum 
guidelines  and  requiremento  (MGRAD) 
for  these  standards.  The  MGRAD  now 
in  effect  was  pubhshed  on  August  20, 
1982  (47  FR  33862),  and  to  codified  at  38 
CFR  Part  1190  On  August  4. 1984,  die 
four  standard-setting  agencies  issued 
the  Uniform  Federal  Accessibility 
Standards  (UFAS),  which  was  based  on 
die  ANSI  fonnaL  (47  FR  33862). 

Tliroughout  the  development  of 
MGRAD.  die  ATBCB  considered  the 
specifications  contained  in  the 
American  National  Standards  Institute's 
'Specifications  for  Making  Buildings 
and  Facilities  Accessible  to  and  Usable 
by  Physically  Handicapped  Persons" 
(ANSI  A117.1-1980  or  ANSI).  The 
American  National  Standards  Institute 
(ANSI)  to  a  private,  national 
organization  that  publishes 
recommended  standards  tm  a  wide 
variety  of  subjecto.  ANSFs  standards  for 
barrier-free  design  are  developed  by  a 
committee  made  up  of  52  organizations 
representing  associations  of 
handicapped  pet^le,  rehabilitation 
professionals,  design  professionals, 
builders,  and  manufacturers.  ANSI's 
standards  are  developed  using  the 
consensus  process.  The  ori^nal  ANSI 
A117.1,  adopted  in  1961,  formed  the 
technical  basto  for  the  first  accessibility 
standards  adopted  by  the  Federal 
Government  and  most  State    * 
govemmento.  The  1980  edition  of  that 
standard  was  based  on  research  funded 


by  the  U.S.  Department  of  Housing  and 
Urban  Development  It  was  generally 
accepted  by  the  private  sector  and  was 
recommended  for  use  in  State  and  local 
building  codes  by  the  Council  of 
American  Building  Officials. 
Recognizing  the  widespread  application 
of  the  ANSI  standard  and  the 
desirability  of  uniformity,  die  ATBCB  in 
MGRAD  included  provtoions  that  were 
consistent  with  the  technical 
specifications  of  AN^  A117.1-1980 
wherever  it  was  deemed  approiHiate. 

In  reviewing  the  ANSI  technical 
requiremento  during  MGRAO 
development  however,  the  ATBCB 
found  diat  in  some  cases,  with  regard  to 
some  subjects,  there  was  not  sufficient 
research  and/at  field  experience  to 
support  a  Federal  requirement  at  the 
time.  Those  iHovisions  were  reserved  in 
MGRAD.  The  reserved  provtoions 
include  external  door  opening  force 
limits;  requiremento  for  accessible 
windows;  the  use  of  detectable 
warnings  at  locations  odier  than  doors 
leading  to  hazardous  areas;  all 
provisions  dealing  with  signage;  and 
opening  time  requiremento  for  elevator 
doors. 

Following  die  publication  of  MGRAD 
as  a  final  rde,  the  four  standard-setting 
agencies  under  the  Act  initiated  the 
(tevelc^ment  of  uniform  accessibility 
standards  to  be  used  by  all  Federal 
agencies.  The  objective  of  the  effort  was 
to  publish  uniform  standards  which 
would,  wherever  possible,  be  consistent 
widi  die  ANSI  A117.1-1980  standard 
while  complying  with  MGRAO. 

In  keeping  with  the  agencies' 
objective  to  secure  uniformity  between 
Federal  requiremento  and  those 
comm<mly  used  in  the  private  sector  ot 
by  state  and  local  governments,  the 
UFAS  followed  ANSI  A117.1-1980  in 
format  Departures  from  the  ANSI 
technical  provisions  were  made  only 
where  necessary  in  order  to  comply  with 
MGRAD,  or  where  die  agencies  found 
differing  or  additional  requiremento  to 
be  appropriate  due  to  die  nature  of 
certain  tniildings  and  facilities  subject  to 
the  Act  or  which  were  in  the  interesto  of 
improved  safety  or  access  for 
handicapped  people. 

An  integral  part  of  the  ANSI  process 
is  the  requirement  for  each  ANSI 
standard  to  be  reviewed  at  five-year 
intervals  and  then  either  reaffirmed  or 
revised.  When  die  ANSI  A117.1  review 
began  in  1984.  differences  between 
UFAS  and  die  1960  ANSI  standard  were 
prime  candidates  for  revtoion  in  the  new 
edition.  The  provisions  that  had  been 
reserved  in  MGRAD  were  also  reviewed 
to  determine  whether  they  should  be 
retained,  revised,  or  deleted  in  the  new 


ANSI  standard.  The  ANSI  Committee 
found  no  justification  for  deleting  these 
requiremento,  and  thus  retained  all  of 
the  provisions  that  were  reserved  in 
MGRAD.  However,  revisions  were  made 
in  some  of  the  sections  that  reflected 
finding::  of  ATBCB  research  on  MGRAD 
reserved  areas.  Many  of  the  features  of 
UFAS  not  previously  in  the  AN^ 
standard  were  adopted  in  the  1986 
ANSL  which  was  approved  by  ANSI  on 
February  5, 1986. 

In  the  period  since  completion  of 
MGRAD,  the  ATBCB  has  sponsored 
research  in  the  areas  of  detectable 
warnings,  signage  and  other 
environmental  information  systems, 
alarms,  and  hand  anthropometrics, 
among  other  topics,  and  has  participated 
with  tibe  standard-setting  agaides  in 
their  development  of  UFAS.  ATBCB  has 
also  asstoted  the  ANSI  A117  Committee 
in  the  development  of  the  1986  edition  of 
that  standard.  Based  on  these 
ejqieriences,  as  discussed  more  fully 
below,  the  ATBCB  to  completing  the 
formerly  reserved  sections  of  MGRAD. 
The  technical  requiremento  being  added 
to  MGRAD  are  based  primarily  on  the 
standards  now  promi^gated  by  ANSI 
and  the  four  standard-setting  agencies, 
with  findings  from  ATBCB  research 
providing  additional  information  and 
support 

n.  Discosskn  of  the  Genaral  Commento 

The  notice  of  pnqiosed  rulemaking 
initiating  thto  procc«ding  was  published 
on  September  10 1987  (52  FR  34665)  and 
allowed  a  period  of  sixty  days  for  the 
submission  of  comments.  A  total  of 
forty-five  comments,  including  late 
comments,  were  received  in  response  to 
the  notice.  In  addition,  fifty  commento 
on  the  issue  of  detectable  warning 
surfaces  were  received  in  response  to 
the  Board's  February  11, 1967  notice  of 
proposed  rulemaking  which  addressed 
leased  facilities  as  well  as  detectable 
warning  surfaces.  (52  FR  4352).  These 
commento  on  detectable  warning 
surfaces  were  incorporated  into  the 
record  of  thto  proceeding  in  acoradanoe 
with  the  Board's  dectoion  of  July  1967. 

Nine  commento  expressed  general 
support  for  the  proposal  including 
commento  by  the  President's  Committee 
on  Eaq>loyment  of  the  Handicapped,  the 
New  Yorii  State  Advocate  for  the 
Disabled,  the  Soudiem  Building  Code 
Congress  International,  Inc.  the 
National  Easter  Seal  Society  and  the  . 
Chairman  of  die  ANSI  A117.1 
Committee. 

Six  commento  expressed  general 
opposition  to  the  proposal.  The.stated 
grounds  for  opposition  to  the  proposal 
were  that  it  wmUd  weaken  accessibUity 
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•tandank.  that  dM  ANSI  staadaKb 
which  tt  iBcarpotalM  lalB  MCRAD  an 
inadaqaata,  and  ttiat  it  ia  timidir  "a 
means  of  rationaHring  paot  and 
inafpropriate  UFAS  provitioDs". 
Ano^ar  quaationed  Uie  appropriatenaaa 
oC  tha  Board 'numniw]  ovw  its 
responsibility  for  daflning  what 
oonstitutss  accessible  dnign  to  ANST*. 
This  comment  sUtad  dut  ANSI  ualike 
the  Board,  does  not  have  the  goal  of 
maximizing  accessibility  as  its  pfiaaty 
goal.  Finally,  this  comment  stated  that 
the  BoanI  was  delegating  its  ralemaking 
authority  to  a  private  organization  and 
must  therefore  comply  with  the 
Administrative  Procedure  Act  and  the 
Federal  Advisory  Committee  Act 

While  as  described  below,  the  Board 
has  dedded  against  several  of  the 
propoeed  provlstoBS,  the  Board  has 
concluded  foflowing  carefbl  review  of 
all  the  comments  received  fai  response  to 
the  notice  of  proposed  rnlenuddngi  to 
issue  this  final  rub.  Tin  Bond  disagrees 
with  tha  assertion  that  this  action 
weakens  accessibility.  On  the  contrary, 
taking  thto  action  achieves  several 
important  goab  aH  of  which  serve  to 
promote  aocassibffity.  It  completes 
MGRAD  after  five  years  of  study  and 
lessons  letuned  in  the  development  of 
other  standards.  H  makes  comparisons 
and  future  revisions  of  UPAS  and 
MGRAD  simpler.  Finally,  it  moves 
significantly  closer  to  the  loi^-standing 
gral  of  uniformity  in  accessibility 
requirementa  fw  both  the  puUic  and 
prhnsle  sectors.  This  has  the  benefit  of 
simplifying  accessibility  compliance  Iqr 
removing  duplicative  laysrs  of  technical 
spedficatiaBS  that  area  oonfoaing  and 
complicattag  factor  for  deeigners  and 
buildan  aa  well  as  lay  persons 
concerned  witii  promoting  accessibility. 

The  Board  rejects  the  asserlian  tiiat  it 
has  in  efEsct  delegated  its  standard 
setting  raspouibiUties  to  ANSI  such 
that  AhBI  shodd  bo  sublact  of  the 
requiramants  of  tha  Administrative 
Procedoras  Act  and  tha  Advisory 
Committee  Act  The  Board's  dadsion  to 
incorporate  certain  provistona  of  the 
ANSI  standard  into  MGRAD  has  not 
been  a  process  of  unoitical  blanket 
acceptance  of  the  ANSI  standard.  Not 
only  is  it  true  that  not  all  provisions  of 
the  standard  have  been  adopted  but 
some  provisions  were  not  even 
proposed  for  adoption.  Furthermore,  the 
adoption  of  other  provisions  has  come 
only  with  siyiificaat  exceptions.  Further 
yet  to  the  extant  that  ANSI  has  been 
adopted,  it  has  occurred  in  tlte  context 
of  a  public  rulemaking  proceeding  with 
full  opportunity  for  public  partidpation 
and  an  administrative  dedsian  which  is 
rational  and  sopportad  on  tha  recoid  of 


that  proraeding  The  Beard  is  not  is  any 
nnae  iMiliaii^  the  ANSI  nnmmittaa  as 
an  advisory  coMmlttsa.  No  advice  ia 
being  oblalMd  odMr  than  throagh  a 
public  rulemakiBg  in  full  conformity 
with  all  applicable  legal  raquiiamenla. 
Tha  Board  is  adopting  specified 
provisions  of  the  1966  ANSI  standard. 
This  doas  not  aacassarily  impif  the 
adoptioB  of  hture  versions  of  that 
standard. 

Another  ooamient  opposing  the 
proposed  action  stated  that  before  any 
changes  are  made  to  MGRAD,  a  sin^ 
national  standard  for  all  buildings, 
whether  public  or  private  should  be 
developed.  The  Board  is  in  ayeement 
with  dks  commenter's  basic  theme  that 
increased  uaifonnity  in  accessibility 
standaadlB  ia  dsiifaMs.sad  believes  that 
the  ftael  nila  advances  this  objective. 
However,  m  recognized  by  tfie 
comment,  the  (arisidiction  of  the 
Architectural  Baniers  Act  is  limited  and 
the  scope  of  MGRAD  is  bmited 
commensarately. 

Several  comments  of  a  general  nature 
addressed  what  can  be  called  stylistic 
matters.  A  comment  from  a 
representative  of  a  Federal  Department 
stated  that  references  to  ANSI  section 
numbers  writhout.  in  every  case,  full 
dtation  to  "ANSI  A117.1  (1986)"  "may 
be  confostag"  because  dtations  in  the 
proposal  such  as  "ANSI  43"  might  be 
mi^aken  for  a  reference  to  an  ANSI 
standard  by  that  number.  Some  changes 
have  been  made  in  the  final  rule  for 
purposes  of  clarity.  The  introductory 
text  in  the  regulation  clearly  identifies 
die  ANSI  standard  to  all  readers  and  it 
wmdd  be  needlessly  redundant  to 
restate  the  full  dtation  in  every 
inddence  in  which  a  reference  to  the 
ANSI  standard  occurs.  Moreover. 
MGRAD  is  intended  to  be  the  miniimim 
guideline  for  UFAS.  Therefore,  it  is  the 
four  standard  setting  ageodes  which 
will  be  the  primary  users  of  MGRAD. 
The  Board  has  concluded  that  the 
personnel  in  diasa  apanries  responsible 
for  standard  setting  activitias  sre   . 
suffidandy  familiar  widi  ANSI  and 
MGRAD  to  prevent  any  confusion  in  dils 
regard. 

A  representative  of  another  Federal 
agency  urged  that  for  ease  of  use  and 
prevention  of  confusion.  UFAS 
incorporate  the  language  of  ANSI 
provisions  into  it  rather  than  awrely 
referencing  ANSI  section  numbers.  The 
Board  considers  diis  comment  to  be  well 
taken  and  notes  Uiat  UFAS  is  a  self- 
contained  document  The  Board  urges 
the  standard  setting  agencies  to  assure 
that  UFAS  continuaa  to  be  an  entire^ 
setf-Bontained  doaiaseat  far  ease  of  war 


by  persons  inlcrsatsd  in  cumpiianca 
widi  dw  ABA. 

Another  comment  assarted  that 
hicorporation  of  portions  of  die  ANSI 
Standard  effectively  substitutes 
"standard"  language  for  mandatory 
"regulatory"  language  in  such  a  manner 
as  to  leave  doubt  about  its  compulsory 
nature.  The  oommant  stated  that  the 
ANSI  language  does  not  indicate  that 
the  provisions  of  the  standard  sre 
mandatory.  As  noted  above,  MGRAD  is 
intended  to  be  the  minimum  guideline 
for  UPAS.  The  standard-setting  agencies 
are  well  aware  of  the  legal  effed  of 
MGRAD  so  Uiat  further  darification  is 
unnecessary.  Moreover,  the  1986  edition 
of  the  ANSI  standard  is  phrased  in 
regulatory  language  by  virtue  of  its  use 
of  the  word  "shall"  throughout  its 
provisions.  In  the  event  that  UFAS,  the 
"regulatory"  standard  under  the  ABA. 
ultimately  uses  the  same  or 
substantiany  the  same  language  as 
ANSL  tha  regulatory  effed  of  the 
standard  is  aiade  dear  by  section  1  of 
UFAS  TPurpose")  aa  well  as  by  dw 
ABAitsell 

The  remaining  comments  in  the 
rulemaking  docket  pertain  to  particular 
provisions  of  the  proposed  rule  and  are 
discussed  in  the  following  sections. 

m.  8oetfoa-By>8ection  Analysis  . 

A  sectioo-by-section  description  of 
the  amendments,  the  comments  received 
on  the  proposed  amendments  (where 
applicable)  and  the  Board's  response 
follows: 

A  Section  11911Z  Applicability 

This  section  is  amended  by  deletfaig 
paragraph  (e).  which  describes  the 
reserved  status  of  Subpart  E,  Special 
Building  and  FaciUty  Types,  anid  places 
certain  requirements  on  the  DepartBaent 
of  Housing  and  Urban  Development 
until  such  time  as  the  subpart  is 
completed.  Because  this  rulemaking 
completes  the  housing  requirements 
(See,  e.g..  new  i  ll90.31(u))  and  removes 
the  "reserved"  status  of  the  subpart, 
paragraph  (e)  is  no  longer  necessary  or 
appropriate. 

A  Section  11903,  Definitions 

This  final  rule  substitutes  the  ANSI 
definitions  of  "adaptability,"  "common 
use,"  and  "physically  handicapped 
person"  for  those  now  appearing  in 
MGRAa  fai  dM  caae  of  die  first  two 
terms,  the  ANN  definitions  are  more 
dear  and  are  consistent  with  the  intent 
of  MGRAD  definitions.  The  ANSI 
definition  ef  "physically  handicapped 
person"  is  the  same  definition  used  in 
UFAS.  It  was  accepted  by  die  ATBCB 
when  UFAS  was  developed  as  being 
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appropriate  for  purposes  of  standards 
issued  under  the  Ardiitadural  Barriers 
Act  which  relate  strictly  to  accessibility 
and  usability  of  buildings  and  fadlides. 
By  hicorporating  this  definition, 
uniformity  in  defining  die  term  among 
all  three  documents  U  addeved. 
In  addition,  this  final  rule  achls 
definitions  for  several  terms  that  are 
used  til  dw  ANSI  A117.1  standard  but 
were  not  used  in  MGRAD.  These  terms 
are  "detectaUe,"  "detectable  warning." 
"dwelling  unit"  "housing."  "mariced 
croadng."  "service  entrance,"  and 
"sleeping  accommodations."  The 
definition  for  "tactile  warning."  a  term 
that  is  no  longer  used,  is  deleted  in  this 
final  rule. 

C.  SecUona  1190.7. 11908,  and  11909 
and  Subpart  B 

The  final  rule  makes  a  technical 
correetioa  by  deleting  sectioo  numbers 
unused  tai  dw  conent  MGRAD  and 
Tedeaignatss  dw  remaining  sediom 
accordingly.  Thas  1 11900,  Severability. 
is  redeslgnatad  as  1 1190.7.  and  Subpart 
C  Scope,  is  redesignated  as  Subpart  B. 

D.  Sul^Hirt  C— Scope 

This  subpart  is  redesignated  as 
Subpart  B  and  is  amended  wherever 
reference  is  made  to  sections  of  the 
current  Subpart  D — ^Tedmical 
Provisions.  Those  references  are 
replaced  by  incorporating  the 
appropriate  r^erenoes  to  corresponding 
provisions  of  dw  ANSI  All7.1-19e6 
standard. 

In  addition,  some  new  provisions  are 
added  to  incorporate  requirements 
currendy  found  in  Subpart  D— Technical 
Provisions  that  are  not  induded  in  the 
ANSI  standard.  These  provisitHis  have 
been  added  to  this  section  wdwn  the 
requirements  were  considered  to  be  a 
Buying  rather  than  a  tedmical 
provisi(».  (The  ANSI  standard  contains 
no  scoping  provisions,  but  rather  relies 
on  the  editing  authority  to  establish 
those  requirements.) 

Amendments  to  Subpart  C  are  made 
in  each  of  its  three  sections,  {  1190.31, 
Accessible  buildings  and  fadlities:  New 
constructiai;  1 1190^32.  Accessible 
buildings  and  facilities:  Additions,  and 
i  1190.33,  Accessible  buildings  and 
facilities:  Alterations. 

(1)  Egress 

Section  1100.31(aU2)  U  amended  by 
the  final  rule  to  incorporate  a  providon 
now  found  in  S  llOOJOfh).  Egress  (and  in 
UFAS  4.3.10)  which  requires  more  than 
one  accessible  means  of  egress 
wherever  fire  code  provisions  require 
mora  than  one  means  of  egress  fiom  any 
space  or  rooai.  Two  of  the  three 
comments  on  this  issue,  indudiag  one 


from  a  parahrzed  veterans  organization, 
stated  that  the  proposal  was  infeasible 
due  to  engineering  sad  cost 
considerations  and  should  not  be 
interjffeted  to  require  two  elevatora  as  a 
means  oi  vertical  access.  Another 
commentn  fnm  the  National  Pa^ 
Service  said  Aat  the  proposal  did  not  go 
far  enough.  For  example,  according  to 
the  comment,  designen  often  fail  to 
provide  more  than  one  accessible 
entrance  and  those  that  are  provided  are 
separate  from  those  used  by  able-bodied 
persons. 

Signs  in  multi-storied  buildings  dired 
people  to  use  stain  in  emergencies  but 
faU  to  provide  directions  for  disabled 
persons.  Visual  alarms  are  not  provided 
for  hearing  impaired  pereons.  Although 
several  comments  maintain  that  the 
pn^KMal  is  infeasible.  in  fad  the 
provision  has  been  in  effect  for  a 
number  of  yean  widiout  apparent 
difficulty.  Furthermore,  elevatore  are  not 
routes  of  egress;  consequently  the 
provision  does  not  require  mult^fe 
elevatora.  It  does  provide  diat  an 
accessible  place  of  refuge  meets  the 
requirement  for  an  accessible  means  of 
egress.  In  response  to  the  National  Park 
Service  conunent  the  Board  points  out 
that  visual  alarms  are  already 
addressed  in  MGRAD  (See  |  lloaiBO). 
Furthermore,  die  Board  is  conducting 
researdi  on  emergency  egress  and 
visual  alarms  whidi  may  lead  to  more 
definitive  specifications. 

(2)  Platform  Lifts 

The  Hnal  Rufe  makes  an  additi<m  to 
S  ligo.31(g)  which  notes  that  platform 
lifts  should  facilitate  unassisted  entry 
and  exit  from  the  lift  Tim  provision  is 
under  {  lloailO  hi  dw  current  MGRAD. 

(3)  Detectable  Warnings 

Section  1190.31())  was  reserved  when 
MGRAD  was  published.  Subeequendy. 
the  ATBCB  funded  research  on 
detectable  tactile  surface  treatments. 
However,  the  findings  fnm  this  study 
did  not  support  maiidatory  Federal 
requirements  in  this  area.  Ther^dre  the 
ATBCB  proposed  not  to  require 
detectabfe  warnings,  other  than  knnried 
surfaces  on  hardware  of  doora  leading 
to  hazardous  areas.  However,  in 
recognition  of  the  desire  of  some 
designen  and  builden  to  provide 
detectable  warnings  the  Board  proposed 
amendments  to  MGRAD  that  would 
refer  usen  to  ANSI  4.27.  This  [«YW9aal 
was  contained  both  in  the  September  16, 
1987  NPRM  and.  as  noted  previously,  in 
an  earUer  notice  <A  proposed  rulemaking 
of  February  11. 1987.  (52  FR  4352). 
Comments  from  the  February  notice 
were  incorpomted  into  the  record  of  this 
proceeding.       -•   .-  -.> 


With  the  exception  of  one  comment 
simfriy  stating  that  this  proposal  did  not  ?^ 
go  far  enoo^  on  dw  iasiie,  the 
September  NPRM  ehctted  no  comments 
on  this  issoe.  However,  fifty-two 
comments  addressed  proposed 
S  119ai90  on  detectable  waning 
surfaces  in  response  to  dw  February 
notice. 

a  Coauoenta  Favoring  Propoeed 
Action.  One  comment  filed  by  a  visaaOy 
impaired  rrwamant^r  supported  the 
iwoposed  af:tion  on  ^  Iwsis  that 
sufficient  cues  are  already  present  in  the 
ph]rsical  environment  to  enaUe  hhn  to 
avoid  danger.  He  stated  that  most ' 
visually  impaired  people  who  travel 
require  longer  canes  and  more  rigorous 
mobility  training.  The  comment  stated 
that  Uhid  people  should  be  given  the 
tools  to  make  their  own  way  radier  than 
having  their  way  made  for  them.  It  also 
noted  that  detectable  warnings  can  be 
dangerous  to  people  with  otiwr 
disabilities  such  as  persons  who  use 
crutches. 

Another  commenter  vdio  supported 
the  proposed  action  asserted  diat  he 
was  communicating  die  views  of  a  state 
chapter  of  the  National  Federation  of  the 
Blind.  The  commenter  stated  that 
detectable  warnings  are  unnecessary 
and  counterproductive  and  endosed  a 
paper  to  that  effed  written  for  a  class. 
Moreover,  according  to  the  paper, 
detectable  warnings  create  and 
perpetuate  misconceptions  and 
attitudinal  barriere  about  visually 
impaired  peopfe  to  the  effed  that  dwy 
are  less  competent  than  sighted 
individuals,  and  draw  public  attention 
away  from  what  the  commenter 
asserted  are  the  real  problems  of  the 
blind  (inadequate  training, 
discrimination,  high  uneiiq;iloyment  and 
less-than-minimum  wages)  to  "yinsocy 
problems  of  physical  accessibility." 

A  state  chapter  erf  a  natioiial 
advocacy  organization  expressed 
general  approval  of  the  proposed  actioiL 
A  state  advocacy  office  commented  in 
favor  of  the  proposed  action  stating  that 
the  reference  to  ANSI  will  assist 
interested  designen  or  builden  ia 
obtaining  necessary  information  and 
that  any  subsequent  construdicm  with 
these  surfaces  will  aid  visually  impaired 
persans. 

&.  CoaunentM  in  Support  of  More 
Definitive  Action.  Twenty-eight  visually 
impaired  faidividoals  filed  identical 
comments  c^iposing  the  proposed  action 
and  stating  the  inqiortance  of  detectable 
warnings  en  transit  platforau,  curb  cnta, 
and  unendoaed  stairways.  These 
conunenta  stated  that  detectabfe 
warnings  should  be  required  and  that 
further  research  shoold  be  doae  so  that 
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adequate  tpedficatioos  for  mxh 
wanoingt  can  be  developed.  Four    ^  -^ 
vitually impaired  inc&viduals filed    ".''• 
V  identical  comments  ttatiiifl  tfiat 
^^  detectable  waminga  enaUe  vlsaalljr' 
^  impaiied  individuals  to  travel  more 
aarely  and  requested  that  the  proposed 
action  be  reconsidered.  A  visually 
Impaired  person  commented  that 
detectable  warnings  are  critical  to  the 
-safety  of  visually  impaired  and  blind 
people.  Therefore,  MGRAiys  provisioos 
on  die  subject  should  be  mandatory  and 
not  advisory.  This  conunent  stated  that 
further  res««rch  should  be  done  if 
available  information  is  inconclusive, 
but  in  the  meantime,  the  MGRAD 
section  should  remain  reserved. 

A  FhJ).  "orientation  and  mobility 
spedalist"  commented  that  the  ANSI 
requirements  that  would  be  referenced 
under  die  proposal  are  not  appropriate. 
According  to  the  comment,  more 
suitable  and  useful  designs  and 
materials  have  been  tested  and  shown 
to  be  eSisctive.  The  comment  requested 
reconsideration  of  the  proposal  in  light 
of  this  information. 

Eighteen  individuals  signed  a 
comment  recommending  the  use  of  the 
Pathfinder  Tactile  Tiles  and  Edge 
Protection  System.  The  comment  stated 
that  although  widespread  installation  of 
the  tiles  would  be  costly,  it  would 
enable  greater  numbers  of  visually 
impaired  people  to  enter  the  woridbrce. 

A  statewide  organization  of  visually 
impaired  people  recommended  the  use 
of  Astro-turf  as  a  warning  surface. 

One  state's  advocacy  office  noted  that 
the  issue  of  detectable  warnings  is  a 
difficult  one  and  noted  that  the  proposal 
would  leave  it  up  to  the  designer  or 
builder  to  choose  whether  to  use 
warning  surfaces. 

In  separate  comments,  four  advocacy 
offices  of  the  same  state  filed  comments 
in  oppositim  to  the  proposed  action. 
They  maintained  that  warning  surfaces 
are  necessary  for  subway  platforms,  bus 
platforms,  stairways  and  curb  cuts. 
These  comments  stated  that  the  fact  that 
ATBCB-sponsored  research  has  not 
identified  die  optimally  discriminable 
material  does  not  mean  that  wraming 
surfaces  are  not  useful.  Several  of  diese 
comments  called  for  the  immediate 
promulgation  of  research-based 
guidelines  for  detectable  warnings  and 
recommended  the  use  of  the  Padifinder 
system  assertedly  used  successfully  in 
the  Bay  Area  Rapid  Transit  (BART) 
System. 

A  comment  from  the  psychology 
department  of  a  coUege  opposed  the 
proposed  ddetion  of  the  reserved 
section.  The  comment  stated  that 
research  ooadncted  by  the  ooUege 
demonstrated  die  detectablUty  of  two 


surfaces  not  tested  in  the  ATBCB 
tpooaond  research.  Further,  according 
to  the  comment,  the  history  of  use  (^  _ 
these  surfaces  in  the  BART  system  '^;'- 
demonstrates  them  to  have  no  adverse 
effect  on  people  with  other  disabilities. 
The  comment  stated  that  referring 
MGRAD  readers  to  the  ANSI  standard 
or  the  ATBCB  report  on  Detectable 
Surface  Treatmenta  (DST)  is  inadequate. 
In  su|^>ort  of  this  asMrtioa.  the  comment 
stated  that  there  are  warning  systems 
meeting  ANSI  wdiidi  have  be«i  shown 
by  both  research  and  experience  in  use 
to  be  undetectable.  Further,  the  DST 
report's  recommendation  that  warning 
surfaces  may  consist  of  any  common 
walkway  material  will  result  in  a 
"plethora  of  common  materials  having 
varied  assigned  meanings."  It  is  the 
ATBCB's  responsibility,  according  to  the 
comment,  to  fund  the  necessary 
research  to  suppwt  specifications  for 
detectable  warnings. 

A  comment  bom  a  transit  authority 
opposed  the  proposed  action  stating  that 
the  ANSI  provision  on  detectable 
warnings  is  inadequate.  It  urged  the 
ATBCB  to  consider  UMTA  sponsored 
research  by  Boston  CoOege  on  the 
warning  systems  used  in  the  BART 
System.  The  comment  urged  the  Board 
to  evaluate  the  ANSI  standard  on  the 
basis  of  experience  in  use  as  well  a  test 
results  and  issue  generic  specifications 
based  on  experience  with  products  in 
actual  use. 

A  comment  received  bom  a  dty 
government  urged  the  Board  to  retain  its 
current  MGRAD  provisions  on  this 
subject  A  late  filed  comment  from 
another  dty  urged  the  promulgation  of 
uniform  standards  on  detectable 
warning  systems  as  quiddy  as  possible 
cmd  with  the  involvement  of  visually 
impaired  people  in  the  standards 
development  process. 

A  comment  from  a  manufacturing 
company  called  for  the  standardization 
of  warning  systems  as  a  means  of 
promoting  safety  and  minimi^ng 
liability  expenses. 

A  manufacturer  of  tactile  warning 
systems  commented  that  the  ANSI 
standards  are  inadequate  and  the 
proposed  MGRAD  note  will  give  it 
further  legitimacy  and  "justify  [a] 
detectable  (sic)  warning  that  vkll  meet 
the  standard  without  meeting  the  need." 
The  comment  urged  the  Board  to 
concentrate  its  efforts  ¥vith  regard  to 
detectable  warnings  on  high  risk 
situations  such  as  platforms,  doorways 
and  stairwells,  and  leave  the  realm  of 
academic  research  to  make  decisions 
based  on  real-life  experience.  It  noted 
that  the  warning  system  used  in  the 
BART  system  was  developed  after  the 


ATBCB  sponsored  research  concluded  . 
that  no  acceptable  system  existed.  :j'^-K>'Jrt.. 

a  Response  to  the  Coaunents.  Dm- ^    <    - 
Board  considers  the  overwhelming  '.- 
support  for  detectable  warnings  -     - 

expressed  on  the  record  of  this 
proceeding  to  validate  the  general  thrust 
of  its  proposal  to  provide 
encouragement  and  guidance  to 
designers  and  builders  who  widi  to 
incorporate  detectable  warnings  into 
their  work.  While  there  may  be  negative 
aspects  associated  with  these  warnings 
as  noted  by  the  commenters  opposed  to 
mandatory  detectable  warnings,  the 
overwhelming  sense  of  the  record  is  that 
diey  should  be  required  as  soon  as 
possible,  particularly  on  transit 
platforms.  However,  as  indicated  by  the 
preamble  to  the  final  rule,  the  available 
data  does  not  support  the  imporition  of 
definitive  requirements  at  the  present 
time.  The  Board  has  considered  the 
additional  data  submitted  to  the  record.   -■ 
much  of  which  is  anecdotal  or  endorsed 
specific  commerdal  products,  and 
remains  convinced  that  the  action  being 
taken  in  this  final  rule  is  the  maximum 
that  can  be  supported  at  the  present 
time,  particularly  in  light  of  the  concerns 
raised  on  the  record  about  possible 
detrimental  effects  on  persons  with 
other  types  of  handicaps.  Given  the  '   "' 
absence  of  data  to  support  a  definitive    - 
standard  on  the  issue,  the  proposed 
acdon,  referencing  the  ANSI  standard  in 
MGRAD  for  guid^ce  and  offering 
additional  technical  assistance  through 
the  Board  Staff,  is  the  best  available 
direction  that  can  be  provided  to  the 
public  at  this  time.  Any  defidencies  in 
ANSI  can.  to  some  degree,  be 
compensated  for  by  advice  bom  the 
Board  staff  which  will  include  other 
cues  not  currendy  addressed  by  ANSI 
such  as  sound  and  resiliency.  The  Board 
is  currently  undertaking  additional 
research  on  this  issue  which  will  ^ 

evaluate  a  range  of  detectable  surfaces 
to  determine  which  permutations  of 
materials  are  more  or  less  detectable 
and  under  what  circumstances. 

The  findmgs  from  this  research  will  be 
considered  oy  the  Board  for  future 
rulemaking. 

d  5^<^.  Section  1190.31(p). 
Signage,  was  reserved  in  response  to 
comments  on  an  early  MGRAD 
rulemaking  that  induded  provisions  on 
signage.  The  ATBCB  has  funded  two 
research  projects  in  this  area  since  that 
time,  one  specifically  on  signage  and  the 
second  on  signage  and  other  ij^ormation 
systems  for  low-vision  persons.  UFAS 
induded  the  signage  requirements  of  the. 
1080  ANSI  standard  because  it  was 
considered  essential  to  provide 
standards  for  signage  in  Federal 
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buildings  while  the  ATBCB  continued  its 
consideratian  of  the  issue.  Tlie  1086 
ANSI  standard  incorporated  the 
principal  undisputed  findfaogs  bom  the 
ATBCB  signage  research.  This  final  rule 
adopts  Ihe  tedmical  provisions  of  th« 
1888  ANSI  and  provides  scoping 
requirements  consistent  with  the  intent 
of  UFAS  requirements.  Several 
comments  were  submitted  by  designers 
and  industry  groups  imhappy  that  they 
had  not  received  individualized 
notifications  of  die  NFRM.  These 
comments  did  not  present  substantive 
comments  on  the  proposed  provision.  A 
briefing  oa  the  proposal  was  hdd  at  the 
request  of  one  of  the  principal  industry 
groups  interested  in  the  matter.  The 
group  questioned  wfaedier  tactile  signs 
are  actually  used  by  visually  impaired 
persons.  In  die  Board's  experience, 
visually  impaired  persons  do  use  tactile 
signage;  particularly  room  numbers  ot 
dassrooms  and  tactile  floor  incficators 
on  elevator  door  jambs. 

e.  Housing  and  Health  Care  Facility 
Saving.  A  new  (  1100.31(u)  is  added  to 
provide  scoping  requiremoits  for 
housing.  No  housing  ^t>visions  were 
induded  in  MCRAD  when  it  was 
puUished  in  1082:  the  rulemaking  noted 
that  housing  was  among  the  spedal 
'  building  and  facility  types  that  would  be 
the  sut^ect  of  later  rulemakings  to 
complete  die  reserved  Subpart  E.  UFAS 
adopted  the  ANSI  requirements  for 
dwelling  units,  with  some  amendments, 
along  with  scoping  provisions  for 
housing.  This  nilemaking  adds  in 
subsection  (u),  scoping  provisions  for 
housing  vuying  bom  those  in  UFAS  and 
references  ttie  technical  specifications  in 
the  1986  ANSI,  which  incorporate  the 
UFAS  amendments  to  the  1980  standard. 
The  Assistant  Attorney  General  Civil 
Rights  Division,  filed  a  comment  noting 
that  the  Department  of  Housing  and 
Urban  Development  (HUD)  was  in  the 
process  of  developing  a  final  regulation 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C  794,  to  prohibit  discrimination 
in  programs  receiving  foandal 
assistapr^  frnm  HUD.  The  comment  said 
diat  the  final  HUD  rule  mi^t  be 
different  in  some  respects,  including 
possibly  some  scoping  and  definition 
provisions,  from  MGRAD  and  UFAS. 
The  comment  noted  the  importance  of 
consistency  between  MGRAD  and  die 
section  50i  regulations  due  to  their 
overiapping  coverage  and  ejqiressed  dM 
intent  to  suggest  appropriate 
harmonizing  modifications  to  die 
relevant  MGRAD  provisions.  In 
response  to  this  comment,  aheratiims 
have  been  made  to  harmonize  this  rule 
with  the  HUD  section  504  rule  published 


on  )une  2. 1088.  (53  FR20216). 
Specifically,  the  definition  of 
"multifamily  dwelling"  has  been 
modified,  with  the  term  renamed 
"multifamily  bousing";  and  the  Board 
has  deleted  provisions  that  would, 
based  on  a  local  needs  assessment, 
allow  deviations  from  the  requirement 
that  five  percent  of  the  dwelUng  units  or 
sleeping  accommodations  in  a  project  be 
accessible. 

A  veteran's  group  commented  that  the 
proposed  S%  soiling  provision  far 
adaptable  housing  «vas  too  low  and  that 
other  jurisdictions  have  enaded  higher 
percentages.  The  comment  suggested  a 
requirement  for  100%  ad^itaUe  bouafag 
in  elevator  buildings  and  25%  adaptable 
units  in  non-alevator  buildings.  After 
review  of  this  issue  the  Board  has 
dedded  to  retain  the  5%  {novision  to 
avoid  inconsistency  with  the  HUD 
section  504  regulations. 

A  new  f  1190.31(v),  would  be  added 
to  provide  sct^nng  requiranents  for 
health  care  fadlWes.  This  is  one  of  the 
spedal  building  and  facility  types  for 
which  Sul^iart  E  was  reserved. 

R  Sectioa  1190L32 

Amendments  have  also  been  made  to 
S  1100.32.  Accessible  buildings  and 
facilities:  Additions,  and  i  1100.33. 
Accessible  buildings  and  facilities: 
Alterations.  Ccmfonning  amendments 
woidd  be  made  to  §  1100.32  to  reference 
corresponding  ANSI  provisions  where 
MGRAD  section  nnn^rs  are  now  died. 
Also,  the  resoved  "Signage"  paragraph 
would  be  deleted.  Signage  in  additions 
to  existing  buildings  would  comply  with 
the  same  requiraments  as  in  new 
construction. 

F.  Section  119033 

Similar  amendments  have  been  made 
in  S  119033,  Accessible  buildings  and 
facilities:  Alterations.  Additional 
amendments  have  been  made  to 
{  1190.33  to  provide  special  technical 
provisions  for  certain  situations  in 
alteration  projects.  These  amendments 
are  consistent  with  provisions  now  in 
effect  in  UFAS.  Specifically,  the  rule 
permits: 

(a)  Omitting  the  requirement  for  an 
automatic  elevator  door  reopening 
device  where  an  existing  elevator  has  a 
safety  door  edge.  This  exception  is 
found  at  S  119ai00(c)(3](i]  in  the  current 
MGRAD. 

(b)  Reducing  the  minimum  car 
dimensions  to  4'  x  4'  where  it  is 
structurally  impracticaUe  to  ctnnply 
with  the  elevator  car  size  required  for 
new  construction  projects.  This 
exception  currendy  is  found  at 

%  119aiOO(d)(lKi]  in  MGRAD. 


(c)  Adding  one  accessible  "nmsex" 
toilet  per  floor,  adjacent  to  existing 
toilet  facilities,  where  it  is  structurally 
inpracticable  to  make  existing  toilet 
facilities  for  each  sex  accessible.  This 
exception  is  found  at  1 1190.150(aKl)  in 
MGRAD  now  in  effect 

(d)  Providing  special  technical 
provisions  for  stair  hand  rails  and  door 
features  in  alterations  projects. 

(e)  Providing  certain  exceptions  for 
assembly  areas. 

These  proposals  stimulated  a  number 
of  oamments.  Three  comments  were 
submitted  in  opposition  to  die  proposal 
to  permit  elevator  car  floor  disftmsions 
of  less  than  4'  x  4'  under  limited 
circwnistancas.  Two  comments  ol^ected 
on  the  grounds  that  whecichair  users 
would  not  be  aUe  to  face  the  devator 
controls.  It  appears  possible  that  the 
commenters  did  not  understand  the 
limited  natme  of  the  exception  or  die 
fact  that  diis  proviaaon  has  existed 
elsewhere  in  MGRAD  for  years  without 
difficulties.  The  Board  has  issued  this 
provision  oi  the  final  rule  as  proposed 
but  emphasizes  that  it  applies  only 
mdiere  largo'  elevator  car  sizes  are 
structurally  impracticable  and,  in  the 
rare  cases  in  whidi  the  exception  docs 
apply,  authorizes  the  minimum 
neceseaiy  reduction  in  car  floor  area. 

G.  Subpart  D — Technical  Phrvuions 

This  subpart  is  redrsjgaated  as 
Subpart  C  and  is  amwKJed  to 
incorporate  4.2  through  4.32  and  dw 
Appendix  of  ANSI  A117  J-198S  in  lieu  of 
the  corresponding  technical  provisiotts 
now  found  in  MGRAD  119040  though 
1190.24a 

Incorporation  of  the  ANSI  provisions 
con^letes  die  reserved  MGRAD 
sections.  These  are:  (1)  All  fHovisions 
refated  to  signage  requirements,  now 
found  at  MGRAD  ||  1190JO(0. 
1190.100(eM2),  119aiOO(h)(2Kiii). 
110ai00(JM2).  1100.150(d).  and  1100.200c 
(2)  aQ  provisions  reUted  to  detectable 
warnings,  now  found  at  MGRAD 
1190.70(eK9),  1100.80(0,  and  lloaiOO:  (3) 
MGRAD  119ai4a  Windows;  (4) 
MGRAD  119ai00(e)(2).  elevator  door 
open-time  requirement  and  (5)  MGRAD 
119ai30(b)(2)(i).  exterior  door  opening 
force  requirement 

Most  ANSI  provisions  are  identical  in 
effect  and  intent  with  the  corresponding 
MGRAD  provisions.  However,  as  noted 
in  the  notice  of  proposed  rulemairing.  in 
some  instances  the  Board  has  deemed  it 
appropriate  to  make  exceptions  in 
MGRAD  to  the  ANSI  provisions.  These 
exceptions,  which  are  consistent  with 
UFAS,  are: 

(1)  MGRAD  I  lloaiOO  (d)OXiv)  and 
(f)(l)(iv)  and  UFAS  4.10.3  and  4.iai2. 


r^dmnl  Ragbter  /  Vol.  54.  No.  22  /  Friday.  February  3.  1999  /  Rulea  and  Regulationg 


require  elevator  car  control  and  hall  call 
buttons  to  be  either  raised  or  flush. 
ANSI  permits  recessed,  raised,  or  flush 
buttons.  The  ATBCB  has  concluded  that 
problems  with  recessed  buttons  are 
sufficient  to  outweigh  any  asserted 
justification  for  their  use.  See 
if  ll«Ul(f).  liga3l(uNlMi)  and 
1190.33(aM3).  For  example,  persons  with 
upper  limb  amputations  or  any  disability 
diat  would  require  use  of  a  fist  or  elbow 
to  activate  the  button  cannot  use  a 
recessed  button. 

(2)  Paragraphs  4.7.7  Warning  Textures 
and  4.7.12  Uncurbed  Intersections  of 
ANSI  4.7  Curb  Ramps  require  detectable 
warning  surfaces  at  curb  ramps  and 
uncurbed  intersections.  As  discussed 
earlier,  this  final  rule  does  not  propose 
to  require  detectable  warnings  at  any 
location  and  therefore  is  making  an 
exception  to  these  provisions. 

(3)  MGRAD  f  ligaise(f)(5)(i)  and 
UFAS  4^4  permit  the  installation  of  a 
fixed  shower  head  in  Ueu  of  a  hand  held 
shower  head  in  nnmonitored  facilities 
where  vandaUsm  is  a  consideration. 
ANSI  provides  advisory  language  to  tiiis 
effect  in  its  Appendix.  Although  the 
ATBCB  has  in  this  final  rule  adopted  the 
ANSI  Appendix  as  well  as  the  technical 
provisions,  in  order  to  avoid  any 
potential  questions  about  the  vtdidity  of 
the  fixed-shower-head  exception  in 
UFAS.  this  provision  is  spedfically 
Usted  in  this  rulemaking  as  an  exception 
to  the  ANSI  technical  provisions.  See 

1 1190.3(k). 

(4)  MGRAD  I  ligai50(f)(7)  and  UFAS 
4.21.7  pennit  a  mwiriniiiin  height  of  V^ 
inch  (13  mm)  for  curbs  in  shower  stalls 
that  are  36  inches  by  36  inches  (915  mm 
by  915  mm).  ANSI  permits  a  4-inch  curb 
height  the  standard  hei^t  for  curbs  in 
prefabricated  shower  stalls.  This  final 
rule  contains  an  exception  which  retaiiu 
the  requirement  for  the  lower  curb 
because  it  increases  accessibility  for 
people  with  paralysis  of  die  legs  who 
cannot  lift  their  legs  over  a  4-inch  curb 
when  transferring. 

(5)  UFAS  4.30.6  specifies  mounting 
heights  and  locations  for  interior 
signage.  (There  is  no  corresponding 
provision  in  MGRAD  because  all 
signage  requirements  are  reserved.)  This 
requirement  is  not  included  in  ANSI 
provisions  on  signage  that  are 
incorporated  by  this  rulemaking.  The 
ATBCB  has  concluded  diat  die  UFAS 
requirement  is  appropriate  and  useful  in 
assuring  that  tactile  signage  can  be 
located  by  people  with  in^ired  vision. 
In  addition  to  die  ANSI  technical 
provisions,  this  final  rule  specifies  that 
such  signage  be  mounted  between  54 
inches  and  66  inches  above  the  floor  on 
die  latch  side  of  die  door. 


(6)  UFAS  4.33.3  contains  an  exception 
to  the  ANSI  requirements  on  placement 
of  wheelchair  locations  in  assembly 
areas.  This  final  rule  includes  a 
provision  which  parallels  the  UFAS 
provision  and  provides  an  exception  to 
die  ANSI  provisions.  MGRAD,  UFAS. 
and  ANSI  all  require  dispersal  of 
wheelchair  locations  throughout  the 
seating  area  of  a  facility  such  as  an 
auditorium  or  a  theatre.  The  exception 
to  MGRAD  made  by  this  final  rule 
(i  ligo.31(s)(l))  pcnrmits  clustered 
wheelchair  seathig  in  bleachers  and 
other  areas  with  si^t  lines  requiring 
slopes  greater  than  5  percent  or  to 
permit  equivalent  positions  on  levels 
with  accessible  egress.  There  was 
considerable  opposition  to  this  proposal 
among  the  commoiters  and  no  support 
for  it.  It  seems  likely  that  the 
commenters  misunderstood  the  limited 
so^  of  the  exception.  The  i^iposition 
was  based  on  perceived  limitations  of 
choice  for  wheelchair  users  in  terms  of 
seat  price,  location  and  the  ability  to  sit 
with  biends  and  femily.  The  inability  of 
friends  and  family  to  sit  with  wheeldiair 
users  to  provide  assistance  in  the  event 
of  emergency,  and  the  prospect  of 
unassisted  wheelchair  users  bloddng 
the  egress  of  each  other  and  other 
patrons  was  seen  as  a  hazardous 
condition.  In  response  to  the 
commenter's  concerns,  the  Board  points 
out  that  this  is  a  narrowly  limited 
exception  to  the  general  rule  of 
dispersed  seating  whidi  by  its  express 
terms  makes  provision  for  egress  needs. 
Moreover,  die  identical  provision  has 
been  in  effect  in  UFAS  for  several  years 
with  no  complaints  having  been 
received.  In  aU  likelihood,  it  is  the 
limited  scope  of  the  provision  which  has 
prevented  complaints  fiom  arising. 

The  remaining  differences  between 
the  ANSI  and  MGRAD  specifications, 
and  the  ATBCB  determination  on  each, 
are  as  follows: 

(1)  MGRAD  S  1190.50(i)(3)(iv)  permiU 
carpet  tile  to  have  a  maximum  combined 
thickness  of  pile,  cushion  and  backing  of 
V^  inch.  The  section  recommends  that 
carpet  meet  diis  requirement  but  permits 
carpet  to  have  a  pile  hei^t  up  to  V^ 
inch,  exclusive  of  the  thickness  of  pad  or 
backing.  The  restriction  on  carpet  tile 
thickness  was  incorporated  in  UFAS 
due  to  the  MGRAD  requirement.  The 
1960  ANSI,  in  paragraph  4.5.3.  permits  a 
maximum  pile  height  of  %  inch  and  does 
not  distinguish  between  carpet  and 
carpet  tile.  In  developing  the  1986 
standard,  the  ANSI  committee 
considered  the  disparity  between  the 
standards  but  did  not  revise  the  existing 
ANSI  provision  because  committee 
members  did  not  consider  it  appropriate 


to  place  a  different  requirement  on 
carpet  tile  dian  on  carpet  The  ATBCB 
has  reviewed  this  issue  and  concluded 
that  the  difference  in  die  MGRAD 
requirement  and  the  ANSI  requirement 
is  not  significant  and  further  agrees  that 
there  is  no  evidence  to  support 
continuing  the  different  requirement  for 
carpet  tile  than  for  carpet  Therefore  the 
final  rule  incorporates  4.5.3  as  it  appears 
in  ANSI. 

(2)  MGRAD  1 1190Ja  Parking  and  > 
passenger  loading  zones,  differs  from 
the  corresponding  ANSI  provisions.  4.6 
Paridng  ^aces  and  Passenger  Loading 
Zones,  in  the  areas  noted  below.  This 
final  rule  incorporates  aU  of  the  ANSI 
provisions  with  the  changes  noted 
below. 

(a)  MGRAD  1 119a60(c)(2Hi)  provides 
advisory  specifications  for  accessible 
van  parking  spaces,  although  such 
spaces  are  not  required.  UFAS  4.6.3 
incorporates  the  same  specifications  as 
advisory  standards.  ANSI  refers  the  user 
of  the  A117.1  standard  to  die  appendix 
for  dimensions  for  accessible  van 
spaces.  Since  diis  final  rule  incorporates 
the  ANSI  appendix  by  reference,  die 
ATBCB  does  not  consider  it  necessary 
to  restate  the  advisory  specifications 
elsewhere  in  MGRAD. 

(b)  MGRAD  1 119a60(o)(5)  requires 
that  accessible  parking  spaces  uid 
access  aisles  have  surface  slopes  not 
exceeding  1:46  in  all  directions.  The 
same  requirement  is  applied  to 
passenger  loading  zones  under 

{ lig0.eO(dM3).  UFAS  4A3  and  4.6.9 
incorporate  a  similar  requirement  The 
1966  ANSI  standard  reviewers 
considered  this  specification,  but  did  not 
incorporate  it  in  section  4.8.  ANSI  4.3.7 
Slope  (under  44  Accessible  Route) 
requires  that  the  cross  slope  of  an 
accessible  route  can  never  exceed  1:50. 
which  is  e««entially  the  same  as  the  1:48 
MGRAD  requirement  Since  ANSI  4.&3    . 
states  that  the  access  aisle  of  a  parking 
space  or  passenger  loading  zone  is  part 
of  the  accessible  route  fiom  the  space  or 
zone,  the  cross  slope  requirement  clearly 
applies.  It  is  therefore  not  necessary  for 
the  final  rule  to  repeat  the  requirement 
in  this  section. 

(c)  MGRAD  i  1190.60(d)(1)  and  UFAS 
4.6.5  require  that  the  access  aisle  at 
accessible  passenger  loading  zones  be  5 
feet  wide,  die  same  width  as  the  access 
aisle  at  accessible  parking  spaces.  ANSI 
4.6.3  requires  a  4-foot-wi(le  access  aisle. 
In  the  notice  of  proposed  rulemaking, 
the  Board  proposed  to  amend  MGRAD 
to  adopt  the  narrower  dimension 
contained  in  the  ANSI  standard.  Three 
comments  opposed  diis  proposal  on  the 
grounds  that  the  use  of  side-mounted 
van  lifts  would  be  prevented  and  the 
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resultant  increased  use  of  rear-mounted 
lifts  would  expose  wbeefehair  users  to 
more  traffic  hazards.  Upon  further 
consideration  of  the  safety  aspects  of 
the  issue,  the  Board  ffaids  these 
comments  convincii^  and  has  amended 
the  ANSI  provision  to  retain  the  five 
foot  access  aisle.  See  §  1190.81(b)(1). 
(d)  MGRAD  S  1190J0(e)  and  UFAS 
4.6.6  require  vertical  clearances  of  114 
inches  at  accessible  passenger  leading 

"^aones  and  along  vehicle  access  roetes  to 
such  areas  from  site  entrances.  ANSI 

■  4.6.3  requires  a  vertical  clearance  of  106 
-indies.  In  its  notice  of  (Roposed 
rulemaking,  the  Board  proposed  to  adt^t 
the  lower  ANSI  ceiling.  The  proposal  to 
reduce  the  loading  zone  vertical 
clearance  requirement  fiom  114"  to  106" 
was  opposed  on  the  grounds  that  raised- 
roof  vans  could  not  be  accommodated. 
One  commenter  stated  that  the  114" 
limit  should  remain  the  rule  with 
exceptions  for  lower  clearances 
available  in  special  cases.  No  comments 
supported  the  proposed  action.  The 
Board  finds  these  comments  convincing 
and  has  amended  the  ANSI  provisicm  to 
retain  the  114"  clearance  requirement 
See  i  ligo.31(b)(l). 

(3)  MGRAD  i  1190.7a  Ramps  and 
curlw.  provides  at  paragraph  (e).  Curb 
ramps,  that  flared  sides  are  required  if 
any  part  of  a  path  crosses  any  part  of  a 
curb  ramp  not  protected  by  guardrails. 
UFAS  includes  this  requirement  at  4.7.5. 
ANSI  4.7.5  requires  that  curb  ramps 
located  where  pedestrians  must  walk 
across  them  shall  have  flared  sides. 
Since  handrails  or  guardrails  are  not  in 
fact  generally  used  nor  desirable  for 
curb  ramps  (where  they  could  impede 
pedestrian  movement),  the  ANSI 
approach  of  requiring  flared  sides  is  a 
more  satisfactory  solution  and  is 
therefore  incorporated  into  MGRAD 
through  this  cunendment 

(4)  MGRAD  i  1190.90.  Handrails, 
differs  fit>m  the  corresponding  ANSI 
provisions  4.8.5, 4;9.4  and  4.26  in  the 
areas  noted  below.  This  proposal  would 
incorporate  all  of  the  ANSI  provisions 
without  change. 

(a)  MGRAD  S  llOOJO.  Handrails. 
requires,  as  did  the  1980  ANSI  standard, 
that  handrails  be  no  more  than  m  inch 


in  outside  diameter.  Subsequendy.  ANSI 
received  comments  from  industry 
spokesmen  noting  that  pipes  used  for 
handrails  are  generally  designated  by 
inside  diameter  sizes,  and  that  die 
typical  pipe  size  specified  is  the  1%  inch 
pipe  which  has  an  outside  diameter  ot 
1.0  inches.  This  final  rule  incorporates 
the  ANSI  provision  into  MGRAD. 

(b)  MGRAD  1 1190.9a  Handrails, 
includes  in  paragraph  (e)  requirements 
on  load-bearing  capacity  of  handrails 
and  specifies  that  handrails  shall  not 
rotate  within  their  fittings.  The  1986 
ANSI  did  not  incorporate  these 
requironents  because  they  were  deemed 
to  be  safety  isstaes  covered 
appropriately  by  sections  of  building 
codes  dealing  with  handrail  safety 
requirements.  The  ATBCB  concurs  in 
this  determination  and  this  final  rule 
deletes  these  requirements  trom 
MGRAD. 

(c)  MGRAD  i  1190.9a  Handrails,  also 
requires  in  paragraph  (f)  that  ends  of 
handrails  be  returned  amoodily  to  wall, 
floor  or  post  UFAS  incorporated  this 
requirement  at  4.8.5  (for  rails  at  ramps) 
and  4.9.4  (for  rails  at  stairs).  ANSI  4.a4 
includes  a  requirement  that  stairway 
handrail  extensions  must  comply  with 
4.4,  Protruding  Objects,  which  would 
provide  the  same  protection  afforded  by 
the  MGRAD  requirement  The  Board 
considered  the  ANSI  provisions  on 
handrails  to  be  sufficient  despite  the 
absence  therein  of  e^qilidt  prohibitions 
on  protruding  ends  and  profKwed  to 
adopt  it  One  comment  stated  that 
designers  may  not  draw  die  inference 
that  this  prohibition  in  another  section 
of  the  ANSI  standard  requires  handrail 
ends  to  return  smoothly.  The  Board  has 
re-examined  this  matter  in  light  of  the 
comment  and  issued  the  rule  as 
proposed.  In  addition  to  the  prohibition 
in  ANSI  4.4,  which  is  sufficient  to  guard 
against  the  anticipated  danger,  building 
code  safety  provisions  require  that 
handrail  ends  return  to  wall  or  post 
Consequendy,  an  exjriicit  requirement  in 
the  handrail  provision  of  ANSI  would  be 
doubly  redundant  not  only  of  other 
provisions  of  the  ANSI  standard,  but  of 
existing  building  code  provisions.  It  is 
anticipated  that  UFAS  will  continue  to 


provide  the  more  explicit  requirement  in 
both  sections  and  the  Board  may 
recommend  that  ANSI  consider  adopting 
consistent  language  at  its  next  revision. 

(8)  MGRAD  1 1190.10a  Elevators, 
contains  five  specifications  that  differ 
somewhat  from  the  ANSI  provisions  in 
4.10,  Elevators^MGRAD  also  reserves 
the  provision  on  elevator  door  timing  for 
which  ANSI  provides  a  requirement  at 
4.iaa  The  final  rule's  provision 
regarding  one  of  these  provisions  for 
elevator  car  controls  and  hall  call 
buttons,  was  noted  above.  In  addition, 
diis  final  rule  adopU  the  ANSI  4.10.8 
requiranent  Ux  a  diree-second  open 
time  for  elevator  doors. 

The  other  differences  are  as  follows: 

(a)  MGRAD  provisions  explicidy 
reqidre  that  objects  mounted  beneath 
lobby  call  buttons  shall  not  project  into 
the  elevator  lobby  by  more  dian  4 
inches.  The  ANSI  Committee  considered 
adding  this  requirement  to  4.10  but 
determined  that  the  provisions  of  4.25, 
Operating  Controls  and  Mechanisms, 
and  4.4.  ^truding  Objects,  precluded 
such  placement  and  therefore  an  explicit 
statement  in  4.10  was  redundant  Hie 
ATBCB  accepted  this  reasoning,  and 
proposed  to  adopt  the  ANSI  provision. 
One  comment  stated  diat'diese 
provisions  would  not  prohibit  the 
placement  of  an  ashtray  under  the  call 
button.  The  Board  has  re-examined  the 
issue  in  light  of  the  comment  and 
concludes  diat  ANSI  AA  and  4.25.2 
would  indeed  address  this  problem. 
ANSI  4.25Z  which  requires  clear  floor 
space  around  ccmtrols,  and  4.4  addnMS 
objects  protruding  more  than  4".  The 
final  rule  is  unchanged  with  regard  to 
this  proposal. 

(b)  MGRAD  i  lig0.100(dK3)(U) 
requires  diat  car  control  buttons  be 
mounted  no  higher  than  48  inches  above 
the  floor,  unless  that  height  causes  a 
substantial  increase  in  cost  in  which 
case  special  provisions  apply.  The  ANSI 
committee  considered  this  approach  to 
be  inappropriate  for  a  tediniciBl 
specification  and  determined  that  where 
^e  number  of  floors  or  other  factors 
mandated  higher  buttons  (up  to  dw  54- 
indi  maximum),  then  the  elevator  car 
Aould  be  required  to  permit  side 
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approach.  The  ATBCB  agrees  that  this  is 
an  appropriate  way  to  assure 
accessibility  of  elevatcv  contiok  and 
this  final  rule  incorporates  this  provision 
into  MGRAD.  The  sama  coasideration 
applies  to  moimfing  height  of  eoMrgancy 
commonication  equipneiit  (AN6I 

4.iai4.  KfGRAO  s  iisaKnoKii). 

(c>  MCRAD  8  I190.10Q(fKl)a)  requires 
that  hall  call  butttms  be  mounted  with 
centerlines  4B  laches  above  ttte  floor. 
ANSI  4.1113  specifies  a  uMunting  height 
of  42  inchfss.  This  tfifference  is  not 
oonsiderad  by  die  Board  to  be 
signJflcant  and.  in  any  event,  the  lawer 
height  specified  by  ANSI  should 
increase  ease  of  access.  Therefore,  the 
final  rule  adopts  the  ANSI 
speciBcatlons. 

(6)  MOtAD  I  m0.130(aM3}  states 
that  levulvlug  doon  and  tunisilles  are 
not  accessibia  and  therefine  shaQ  not  be 
the  only  means  of  access  at  any 
accessible  entrance  or  on  any  accessibia 
route,  and  further  requires  that  an 
accessible  door  be  provided  adjacent  to 
the  lewulflug  door  or  turnstile  and  be 
designed  to  radlitata  die  same  use 
pallein.  Tha  ANSI  Conuuft  tee  reviewvd 
the  turastiie/feTolving  door  issue  and 
found  that  accessible  turnstiles  and 
revolving  doon  are  now  available  on 
the  market  For  diat  reason.  ANSI  4.13.2 
was  revised  in  1966  io  permit  revolving 
doon  or  turnstiles  tfiat  meet  all  the 
requirements  for  accessible  doors  and  to 
prohibit  inaccwsible  turnstiles  or 
revolving  doors  as  the  only  means  of 
passage  at  an  accessible  entrance  or 
along  an  aooessible  route.  The  final  rule 
incorporates  this  approach  into 
MGRAD.  Addltlanal  lang^Age  ta 
MGRAD  S  ligo.l30(aH3)  which  Is  no 
longer  necessary  since  the  ANSI 
provision  dearfy  requires  an  accessible 
door  at  any  accessible  entrance  has 
been  deleted.  Tlie  forlher  requirement 
that  the  ad{acenf  door  be  subject  to  the 
same  use  patterns  as  the  inaccessible 
revolving  door  or  turnstile  is  required  by 
MGRAD  in  the  daluiitioa  of  "accessible" 
at  i  ligoa.  which  stats*  that 
"accessible  dements  and  spaces  of  a 
building  or  facility  inriiiding  doors 
provided  acQacent  to  a  tumstfle  or  a 
revolving  door,  shall  be  subject  to  the 


same  use  patterns  as  ether  eJemeats  and 
spaces  of  the  building  or  facility.'* 

(7)  MGRAD  I  iiaaiasif)  requtas  diat 
no  door  hasdware  be  meuntad  Uglier 
Utan  48  inches  above  the  floor.  ANSI 
4.134H>rovides  that  all  door  operatiiv 
hardware  be  mounted  within  the  readi 
range*  specified  in  4.2.  The  ANSI 
provision  recognlaes  that  there  aiay  b« 
door  operatiag  hardware  odier  than 
door  opantag  devices  (e.g..  special  safety 
locks)  thai  may  be  mounted  at  other 
than  staodanl  doorknob  height*,  aad 
would  assars  that  no  sock  dsvlces  we 
mounted  outside  acoeptaUe  ranges  for 
lower  a*  wstt  as  higher  reaches.  The 
final  rule  amendi  MGRAD  fo  adopt  diis 
provision. 

(8)  MGRAD  f  U«lilS0(eH2M&)  nd 
UFAS4.17  fSMslis  durt  todet  stalls  to 
new  cooslnicdoa  be  KT  wide.  Both 
provisions  Indsde  an  exception  which 
permits  alternate  stall  sizes  with  widdis 
of  aV  or  36^'  in  alteration  projects  if  it  is 
structivalty  impracticable  to  provid*  tlia 
6(r  staR.  ANH  4.17  permits  stadk  of  sR 
three  sixes  bi  new  constraction,  ahbougfa 
die  fr  stall  Is  ^edfiw)  a*  ^e 
"staadar#'  stall  and  die  OMn  narrow 
stalls  are  deslguated  '*alteniafte  staOs." 
After  careftd  review  of  the  issue,  the 
ATBCB  proposed  to  adopt  ANSI  and 
penail  (he  use  of  dbe  BMWs  narrow  stalls 
because  of  earlier  comments  it  had 
received  to  the  affect  thai  (he  36"  wide 
stall  is  the  most  usable  for  people  with 
some  disabtaUes  (for  example,  for 
crutch  or  cane  usefs)  who  need  support 
on  both  sides  when  moving  to  or  rising 
from  a  seated  position.  In  its  notice  of 
proposed  raleaiaking  (he  Board  solicited 
comment  on  how  best  to  accommodate 
the  needs  of  all  users  in  establishing  the 
dimenaioiis  of  accessible  toilet  stalls. 

This  waa  (he  aspect  of  the  September 
proposal  which  generated  the  greatest 
number  of  comments,  all  of  which  were 
opposed  to  the  proposed  acdon. 
Twenty-five  coaunents  opposed  the 
proposed  action.  Many  commentsn 
stated  that  the  smaller  stalls  would 
make  side  transfers,  the  only  form  of 
transfer  possibis  for  many  dF  the 
commenters,  impoasihie  It  was  also 
pointed  out  that  the  snatter  sixes  do  not 


accoouBodate  mechanized  wheeldiairs 
or  the  presence  of  attendants.  Concern 
was  expressed  that  other  agencies 
would  follow  the  lead  of  the  Federal 
government  oo  this  issue.  The  p>fopo*al 
woald  also  reduce  employment  and 
consumer  opportunities,  according  to  the 
comments.  A  number  of  the  comments 
considered  the  proposal  to  be 
discrtainatoey.  Many  of  the  oomaientB 
reconmieoded  the  use  of  movable  grab 
bars  or  a  requirement  that  one  of  the 
standard  stalls  in  a  toilet  room  be 
equipped  wHh  grab  ban  for  crutdi  nsen 
in  lieu  of  elimiiiating  the  reqoiiement  for 
Uia  80"  Stan  wbii^  is  die  aidy  stall  diat 
will  accommodate  some  users. 

Despite  the  express  invitation  for 
comment  on  the  point,  no  commenta  ' 
were  filed  in  support  of  the  proposed 
action  on  the  grounds  diat  it  would 
assist  persons  using  crutches  or  other 
users.  In  addition,  a  cost  impact  analysis 
of  the  proposed  action  prepared  for  the    - 
Board  under  contract  conduded  that  die 
proposed  amendment  woidd  not  rmdt 
in  significant  savings. 

The  Board  has  found  the  commndii' 
convincing  and  has  amended  the  ANSI 
provision  to  provide  that  W  wide  stafis 
must  be  provided.  See  { 1190.31(k).  The 
Board  does  not  consider  that  it  has 
sufficient  information  at  the  present 
time  to  require  grab  bars  in  normal  size 
toileta  or  to  require  movable  grab  ban. 
However,  the  Board  notes  that  there  is 
an  appropriate  role  for  the  39*  wide  stall 
in  certain  cases  and  that  many  persons 
with  handicaps  are  able  to  use  these 
facilities.  The  Board  encourages  the 
placement  of  the  narrower  accessible 
stalls  In  large  toUet  rooms  where  there  is 
already  a  00'  wide  stall  present  to  serve 
the  needs  of  additional  usere.  In  making 
this  recommendation,  the  Board 
emphasizes  that  a  eCT  wide  stall  must 
also  be  present  for  those  usen  who 
cannot  use  any  other  stalls. 

(9)  MCRAD  1 1100J80(c)  perm^ 
visual  aiarais  with  a  flash  frequency 
'*less  dian  6  [Hertz}  Hz."  The  ANSI 
standard,  at  4.26.3,  requires  a  flashing 
frequency  of  approximately  1  Hertz.  The 
ANSI  psovision  was  designed  to  avoid 
the  possibiKty  of  triggering  seizures  for 
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individuals  sensitive  to  rapidly  flashing 
lights.  The  final  rule  incorpOTates  die 
ANSI  requirement  hito  MGRAD. 

(10)  MGRAD  1 1190.210  specifies 
requirements  for  telephones.  Equivalent 
requiremenU  are  provided  in  ANSI 
section  4.29.  The  ANSI  provisions 
indude  a  requirement  not  found  in 
MGRAD  for  signage  indicating  the 
location  of  telecommunications  devices 
for  deaf  persons  where  such  equipment 
is  provided.  The  ATBCB  considere  this 
to  be  an  appropriate  requirement  that 
will  benefit  hearing-impaired  people 
without  imposing  a  significant  burden 
on  die  provider,  and  therefore  the  final 
rule  Incorporates  it  into  MGRAD. 

H.  Subpart  E— Special  Building  or 
Facility  Types  or  Elements 

The  final  provision  of  this  final  rule 
completes  tte  reserved  MGRAD  subpart 
on  special  building  or  facility  t]rpe8 — 
Subpart  E  in  the  current  MGRAD. 
redesignated  Sutqmrt  D  by  the  final  rule. 
In  MGRAD  as  cuirendy  in  effect. 
i  1190.2(e)  ejqilains  diat  Subpart  E  is 
reserved  for  future  development  of 
minimum  guidelines  and  requirementa 
for  spedal  building  and  facility  types, 
specifically  induding  housing.  However, 
in  incorporating  ANSI  by  reference. 
MGRAD  like  UPAS  incorpwates 
dwelling  unit  specifications  in  the  basic 
techniccd  provisions.  Therefore  the  final 
rule  completes  the  reserved  subpart  by 
incorporating  sections  5  dirough  9  of  die 
UPAS.  These  sections  provide 
specifications  for  restaurants,  cafeterias, 
health  care  facilities,  mercantile 
facilities,  libraries  and  postal  facilities. 
The  ATBCB  partidpated  with  the 
standard-setting  agendes  in  developing 
these  specifications  and  approved  diem 
before  their  publication  as  final 
standards. 

As  need  arises  for  specifications  on 
other  spedal  building  or  facility  types, 
the  ATBCB  may  issue  additional 
guidelines  under  this  subpart  These 
recommendations  will  be  considered  for 
future  rulemaking. 

IV.  Commenta  On  Other  Provlskios  erf 
MGRAD 

A  Scoping  Provisions  for  Toilet  Stalls 

One  comment  stated  that  improved 
scoping  provisions  for  accessible  stalls 
are  needed  for  large  facilities  such  as 
auditc^ums  and  coliseums.  MGRAD 
S  1190.3l(k)  currendy  provides  that  at 
least  one  accessible  fixture  of  each  type 
provided  must  be  present  in  public  and 
common  use  restrooms.  The  comment 
suggested  that  20%  of  the  stalls  in  toUet 
rooms  of  large  facilities  be  required  to 
be  accessible.  Another  comment  urged 
"further  stady"  on  the  issue  of  scope 


noting  that  ANSI  lacks  scoping 
provisions.  This  comment  also  called  for 
accessibility  of  all  restrooms  in  pubUc 
buildings  whether  intended  for  the 
public  or  not 

While  this  issue  is  worthy  of 
examination,  the  Board  has  concluded 
that  the  scanty  evidence  in  the 
rulemaking  record  does  not  provide  the 
basis  fat  meaningful  evaluation  of  the 
existing  provisions  or.  if  warranted,  to 
establish  the  proper  level  at  which  to  set 
a  new  requirement  In  the  coming  year 
the  Board  will  undertake  a  systematic 
examination  of  scoping  in  State,  local 
and  foreign  codes.  Necessary  changes  in 
scoping  provisions,  if  any,  wdll  be 
considered  by  the  Board  at  diat  time. 

With  respect  to  the  comment  on 
making  public  and  private  restrooms 
accessible,  the  Board  pointa  out  that 
MGRAD  currendy  requires  all  newly 
constructed  restrooms  to  be  accessible 
or  adaptable.  (See  i  1190.31(k)). 
Specifically,  all  commcm  use  restrooms 
(see  definition  in  i  1190.3}  must  be 
accessible  wheth^  "public"  or 
"private".  Restrooms  assigned  to 
individuals  need  not  be  accessible  if  not 
needed:  but  they  must  be  adaptable  for 
future  usen  who  may  need  them. 

In  addition,  as  described  above,  die 
Board  is  encouraging  the  installation  of 
36'  accessible  stalls  in  addition  to  the 
required  60'  stall  present  in  large  toUet 
rooms,  to  encourage  the  provision  of 
more  than  one  accessible  stalL 

B.  Water  Fountain  or  Cooler 
Dimensions 

A  manufacturer  of  water  fountains 
and  coolers,  responded  to  the  NTOM  by 
reiterating  a  request  it  had  previously 
made  to  the  ATBCB  staff  for  amendment 
to  UPAS  Figure  27(a).  That  figure 
indudes  a  maximum  6"  dimension 
restricting  the  degree  by  which  the 
bottom  of  water  fountain  cabineta  may 
protrude.  The  MGRAD  drawing  on  this 
issue  (Figure  16.1)  is  apparendy 
erroneous  showing  the  dimension  as  a 
minimum.  In  1981  the  commenter 
demonstrated  ita  product  to  the  ATBCB 
Technical  Committee  to  apparent 
favorable  response,  according  to  the 
comment  On  April  5, 1985  Board  staff 
mistakenly  informed  the  commenter  that 
an  error  had  been  made  in  the  UFAS 
drawing  v«^ich  showed  the  dimension  as 
a  maximum  as  does  ANSI. 

A  maximum  dimension,  as  specified 
in  UFAS  and  ANSL  is  necessary  to 
assure  ankle  dearance  for  wheelchair 
users.  Although  the  comment  is  correct 
that  the  technical  committee  responded 
favorably  to  the  company's 
demonstration  of  the  foundation,  the 
favorable  response  was  to  the  concept 
of  a  foundation  with  a  cooler 


underneath  provided  there  was 
adequate  floor  dearance.  The  drawing 
in  MGRAD  was  intended  to  reflect 
acceptance  of  this  concept  while 
utilizing  standard  dearance  dimensions 
used  throughout  MCRAD.  Under  this 
final  rule,  MGRAD  incorporates  ANSI 
4.15  which  indudes  the  6"  maximum 
dimension  in  Figure  27a. 

V.  Odier  Inforraadoo 

This  final  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
and  reviewed  under  procedures 
established  in  Executive  Order  122S1. 
This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
l(b}  of  the  Executive  Order  12291  on 
Regulations.  This  rulemaking  would  not 
establish  significant  new  Federal 
requirements,  but  rather  is  adopting 
language  used  in  existing  standards 
wdiich  has  the  same  effect  and  intent  as 
the  provisions  being  replaced.  Where 
new  provisions  are  adopted  to  complete 
reserved  sections.  Federal  requiremenU 
in  those  areas  already  exist  in  the 
Uniform  Federal  Accessibility 
Standards,  with  only  minor  exceptions 
wdiich  would  have  minimal  cost  impact 

The  ATBCB  has  determined,  as 
required  by  die  National  Environmental 
Policy  Act  of  I960, 42  U.S.C  4332,  diat 
the  proposal  wiU  not  have  any 
significant  impact  on  the  environment 

Pureuant  to  the  provisions  of  5  U.S.C 
6(»(b)  (die  Regulatory  Flexibility  Ad), 
the  ATBCB  certifies  that  diis  rule  wiU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjecto  In  36  CFR  Part  Hit 

Buildings,  Handicapped,  Leasing. 
Transportation.  Incorporation  by 
reference. 

Accordingly,  36  CFR  Part  1190  is 
amended  as  set  forth  below. 

ByvoteoftfieBoardaoMayll.lwa    - 

WilliaaI.Taogy«. 

Chair,  Architectural  and  Transportation 
Barriers  Compliance  Board. 

PART  1190-MINIMUM  QUIDEUNES 
AND  REQUmEMENTS  FOR 
ACCESSIBLE  DESIGN 

1.  The  authority  dtation  for  36  CPR 
Part  1190  is  revised  to  read  as  follows: 

AudMMity:  Sec  S02(b).  Rehabilitation  Act  of 
1973  (29  U.S.C  792(b)(7]).  as  amended  by  the 
Relubilitation.  Comprehensive  Services,  and 
Developmental  Disabilities  Amendments  of 
1978  (Sec  119.  Pub.  L  602,  92  Stat.  2962,  and 
the  Rehabilitation  Act  Amendments  of  1986 
(Pub.  L  99-5(».  100  Stat.  1801). 
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...       2.Aft8rtt» 


3.  Swrtf OS  nma  t»  oMBisd  br 

■•  NflVMBiy  uW  (tBHHIt|B|l  Ox 

''Adaplri>flity- to  read:  ;. 


"AdD|ptaM!r<y"nMUM  th»  capabOMsr 
of  certain  bulkting  tpaces  and  elemenU, 
■ucb  ••  ktlcfci  t— la».  tkiks  andpab 
ban,  to  b«  altapad  or  added  to  M  a«  to 
accomiBodato  tkm  aaede  of  yereone  wfA 
or  witftovt  dtooMkaee.  or  to 
accoooBodito  dw  Mode  of  peraoM  widi 
diffeioBt  tfpoa  or  dignee  of  dlMbUMy. 


b.  Revising  the  definition  of  "Coouboo 
uae  areas"  to  read 


interior  aad  exterior  foooM,  ipocBO  or 
eleneats  that  are  nado  availablo  for  dio 
use  of  a  rostrictod  graop  of  people  (for 
example,  reeidente  of  an  apartaaeat 
building,  the  occopants  of  an  ofBoe 
buildings  or  the  guests  of  sudi  resideots 
or  occupants). 

c.  ReviiiBS  the  definitioB  of 
TliyticaUy  handicappod  parson"  t* 
read: 

•        •       *       •       • 

Thywiealty  handicapped  perMHi" 
means  an  iodMdaal  who  has  a  physical 
impaiiwnt  JndudtBg  iMpaJiod  i 
manoal.  or  spoddi«  abllttlas,  widch 
results  in  a  ftmettonal  hadtadon  to 
access  to  and  use  of  a  building  or 
facility. 

d.  Addbig  the  foBowing  definiticHU: 
1.  After  the  definition  of  "Curb  tamp" 

and  before  the  definition  of  "Egress," 
insert — 


UBtoctabM  aieam  peroeplnle  by 
one  or  more  of  the  senses. 

"Deteetabh  wamhig"  vmum  a 
standardized  surface  toxtve  applied  to 
or  built  into  walking  siirfaces  or  other 
elemento  to  ware  visoafly  Impaired 
people  of  hazard*  la  iw  podt  of  tnveL 

"Dwelling  unit"  means  a  sin^e  unit  of 
renideace  that  provides  a  kitchen  or 
food  preparation  area,  ia  addition  to 
rooms  and  spaces  for  living,  bathing, 
sleeptng.  and  the  like. 

A  sin^  famfly  home  is  a  dweAng 
unit  and  dwelling  onlti  are  to  be  found 
in  such  honstag  types  as  townhooses 
and  apartment  bnudtogs. 


Moaoft^oiddiaaB 
tho 


tioanng 
or  pordon 
heal^oaa 
or  more  dweHfm 


a  bniklina;  facility. 
cladl 
that< 


bntiaaoil 

two-teady  dwattofs,  maMfamfly 
dwoMtoga,  groop  banas,  hoteia,  metols. 
dorndtoiiaa.  and  anUfe  hoaies.  -  -  -  - 

"MarktdeKmins^'Mnttaa  t  ■ 
crosswalk  or  odtor  idswdfled  padi 
intaBdedfarpedestrlaausetocroeatHga 
vehicular  wa>y. 

"Mahifamily  homing"  means  a 
pn^ect  coBtalBlBg  five  or  auwo  dwelling 
units. 

3.  After  the  (wflultion  of  "Section  SOS 
of  the  RsBabrntatioB  Acf  and  before 
the  definition  of  "flkafl."  Inaart, 

"ServicB  en£naaa»''maaB*  an 
entrance  intendad  primarily  for  dalivtty 
or  service. 

•  •       •       •       • ' 

4.  After  die  definition  of  "^to 
improvamants^  and  before  the  definitton 
of  "Space."  kisert. 

•  •       •       •       • 

"Sleepim  aceommadatiaim  "  means 
rooms  in  wUch  pssple  sleep  {for 
example,  domdtory  sod  hotel  or  saotel 
guest  ro<»is). 

e.  Removing  the  definition  Tactflie 
waniiagr. 


MtlMJ  fftadaalBnaMtfaanawiimiT] 

4.  Remove  f  1 11907  and  11908,  and 
redesignate  1 11909  as  new  f  11907. 


5.  Remove  "Subpart  B  [ReservedT 
and  redesignate  Subpart  C,  consisting  of 
II 119030  dtroni^  119034.  as  Subpart  a 


1119091  UteMBdea) 

6.  Amend  1 1199.31  Accessible 
buildings  and  faeilf  ttor.  New 
constrocttoB,  as  hOavn: 

a.  The  tatrodBctory  text  Is  revised  to 
read: 

I119031    Aiiiisssais  aMi«Bp  siii 


Except  as  otherwise  provided  in  this 
part,  all  BOW  oonstractMo  of  buildings 
and  faciUties  shall  comply  wiUi  the 
minlnmB  re<|Hinflients  set  forth  below. 
The  ciUtions  begtauii^  widi  "AN«"  in 
the  provisions  whteh  fellow  teisr  to  die 
sectioa*  of  dM  Aasrican  Nattonal 
Standard.  ANSI  All?  J-MgBi  "PKividii« 


adUaatattityfbr 
PhysieaOy  HaadteappedPeopiar' by  dte 
American  WatJonatOtanJariia  tostitute, 
bic.  Thia  iaootpmalioB  by  refstenoe  wa* 
appravod  by  tba  Dtoacter  of  bm  Fsdaral 
Register  far  iuiiidsBiiu  wid»4  U  AC 
562(a)  and  1 CFR  Part  81.  Copies  may  bo 
obtained  from  the  American  National 
Standards  Institata.  Inc..  1430 
Broadiaay.  Naw  Yoriu  N.Y.  Mno  Copiaa 
may  bo  laapacted  at  the  efltoo  of  the 
U.S.  Aichitactanal  and  Transportatton 
Bantaa  CaaiplisMB  Baasd.  1111  I9di 
Street,  NW.,  Soite  901.  WashiBgfoB.  DC 
or  at  Ihe  Offioa  of  dte  Fedaral  Register. 
llOOLSbaat  NW^  Room  8301, 
Washingtoa.  I3C 

•  •  *  «  • 

b.  Section  119ft3lM  io  ravieod  to 
read: 


(a)  Accessible  route.  At  least  one 
accessible  route  shaQ  comply  with  ANSt 
All7.1-ig90  sectiaa  43,  Accessible 
Routes  (Incorporated  by  reference,  see 
1 119031(a).) 

(1)  Requked  ascessibie  route(s)  shall 
connect  an  accessible  building  entrance 
with: 

(4  TraaqiortetloB  fadiities  located 
within  the  property  Une  of  a  given  site^ 
including  paseenger  loadiag  aones. 
public  traasportotion  fadlittes,  taxi 
steads,  and  parking; 

(ii)  Public  streeto  and  sidswattw 

m  Odier  accesslUe  baiUiags. 
facilities,  elcaaenta,  aad  space*  that  an 
on  iha  SOBM  site;  and 

(iv)  All  aoceanUa  spaces,  rooms,  aad 
elemente  within  tiw  baihMag  or  fiicdity. 

(2)  Where  fire  code  provision*  require 
more  than  one  aaeans  of  egres*  bom  any 
space  or  rkmb,  then  more  tlian  one 
accessible  nsana  ot  egress  compkyiog 
widi  ANSI  All7.1-19eO  section  4,3.10 
shall  be  provided  for  handicapped 
people  and  shall  be  arranged  so  as  to  be 
readily  accessible  from  all  accessible 
rooms  and  spaces  (faicorponted  by 
reference,  see  1 119031(a).) 

c.  SectioB  119031(b)  is  aneaded  by: 

1.  Removing  "{  1190.60,  Parking  and 
passenger  loading  zones",  wherever  it 
appeara  and  inserting  in  Ueu  diereof. 
"ANSI  A117.1-1999  section  4.6  Parking 
places  and  Passu npi  Loading  Zones 
(Iiicoiporated  by  reference,  see 

S  1190.31(a))": 

2.  AddiJog  the  following  after  the  table 
in  §lig031(b)(l]B  "Pasarager  loading 
zones  shall  pmrids  an  access  aisle  at 
least  90  in  (1525  mm)  wide  and  20  ft  (60 
mm)loag  aid^ceat  md  parallel  to  the 
vehicte  pod-op  space.  If  tfaere  are  carbs 
between  tiw  acoaaa  alsiaaiid  tlie  vebtote 
pull-up  I 
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complying  with  ANSI  AU7.1-Meo 
section  4J  riiall  be  provided.  A 
mhiimimi  vertical  cuarance  of  114  in 
(3.45  m)  shall  be  provided  at  accessible 
passenger  loading  zones  and  along 
vehicle  access  routes  to  such  areas  from 
site  entrances.":  and 

3.  Removing  nn  reference  to 
1 1190.flO(cK2)(a)  to  the  last  sentence  of 
I  n90.31(bKl)- 

d  Section  ligo.31(c)  is  amended  by: 

1.  Reaovii^  "{  1190.70  Raoips  aid 
curb  ramps.";  and 

2.  Inaarttag  inUeu  dnreof  "ANSI 
A117 J-190O  saotioa  A.?  Corb  Ramp*  or 
4J  Rampe>  a*  appiopilato  (hootporated 
by  reference,  see  |  lig031(a)-r 

e.  Section  1190Sl(d)  is  amended  by 
removmg  "|  119080  Stain."  and 
inserting  to  lieu  diereof  "ANSI  A117.1- 
1960  section  4.0  Stain."  (Incorporated 
by  reference,  sea  1 1190.31(a).)" 

1  Section  119031(e)  Is  Mnandad  by 
removing  tha  text  wUek  foilaw»"as 
required  to"  and  inserting  in  ilea  thereof, 
"ANSI  All7.l-l9eo  sections  4.8  Ramps 
and  4J  Stairs,  respectively. 
(Incorporated  by  referaux,  see 
1 119031(a).)" 

g.  Section  119091(Q  it  amended  by: 

1.  Removing  "1 1190100  Elevaton" 
wherever  it  amiean  and  inserting  ia  lieu 
diereof  "ANSI  A1174-1960  secticm  4.10 
Elevaton  incorporated  by  reference, 
see  S  ll9031(aB": 

2.  Addinga  new  sentence  at  the  end 
of  die  totiodactivy  text  of  paragr^h  (f) 
which  reads:  "AO  elevator  control 
buttons  shall  be  at  laaat  %  to  (19ram]  to 
their  smallest  dimaasica.  ThqrahaU  be 
raised  or  flush.";  aad 

3.  Removing  "|  119079  Rampa  and 
curb  ramps,  and  1 1190.110.  Platform 
lifts"  m  paragraph  (f)(2}  and  inswting  to 
lieu  thereot  "ANSI  All7.1-49eO  section 
4.8  Ramps  and  ANSI  A117.1-1986, 
sectton  4.11  natform  Lite  (tocorporated 
by  reference,  see  S  1190.31(a))*^. 

h.  Section  1190.31(g}  is  amended  by 
removing  "S  1190.100,  Platform  lifts"  and 
inserting  In  Heu  diereof  "ANSI  A117.1- 
1986,  section  4.11  Platfonn  Lifts 
(incorporated  by  reference,  see 
S  1190.31(a)).  md  shotrid  facflitate 
unassistod  entry  and  exit  from  die  Mft" 

i.  Section  119031(h)  U  amended  by 
removing  "1 1190120  Entrances" 
wherever  it  appean  and  inserting  to  Ilea 
diereof  "ANSI  A1I7.1-1986,  sectton  4.14, 
Entrances  (ineoiporated  by  reference, 
see  i  119031(a])". 

j.  Section  lig031(i)  is  amended  by: 

1.  Removing  "S 1190130,  Doora" 
wherever  it  appears  and  mserting  to  lieu 
diereof  "ANSI  A117.1-1986.  section  4.13, 
Doon  (incorporated  by  reference,  see 

I  ligosi(a))":  and 

2.  Remoi^  "i  ligO50(h},  Egress"  to 
paragraph  (l)(3>aod  inaertingto  Ban 


diereof  "ANSI  A117.1-190O  section 
4.3.10  Eyaaa  (iBaatpasated  by 
reference,  saa  1 1190Sl(a))". 

k.  Section  1190Sl(i)  to  added  to  read 
afrfidloam: 

(i)  M^im/oHv:  if  operable  windows  are 
provkkd,  disy  shall  comply  wMi  ANSI 
A117d-1990  sectioa  4U  Windows. 
(Incoiparatad  by  rafereoBa,  see 
1 119031(a).r 

L  Section  119031(k)  to  revised  to  read 
asfofiowa: 
•       •       •       •        * 

(k)  Toiht  and  bathing  ftmlitief.  If 
tmlet  and  baddngfadlitiee  are  provided, 
thm  eadi  public  and  coaanon  u*e  toflet 
room  shall  comply  «rfth  ANSI  A117.1- 
1080  section  4.22,  Todet  RooBis, 
Bathrooms,  Bathing  Fadlltie*  md 
Shower  Rooms  (tocorporated  by 
referenoa,  see  parayaph  (a)  of  tfate 
sectiaa,  CMar  ted^  raoms  shall  ba 
adaptable;  tf  bottling  facdities  are 
provided,  thaa  oachptdtUc  and  coaunon 
use  bathing  facdity  shall  ooa^y  with 
ANSI  A117.V-1990  aactivi  422.  In  each 
such  hcthty  whan  any  of  the  fixtares 
and  aoo***ori**  qtedfied  to  ANSI 
A117.1-1960  section  4.10  Water 
Closets:  ANSI  A117.1-1990  section  4.17. 
Toilet  StaUs:  ANSI  A117.1-1980  section 
4.10  Urinals;  ANSI  A117.1-19eo  section 
4.10  Lavatofia*,  Sinks  and  Nfirrors; 
ANSI  A117.1-1960  sectton  4.20 
Bathta^  and  ANSI  A117.l-ig90 
secttoB  421.  Shower  StaHs,  are 
provided,  at  least  one  aocesstUe  fixture 
and  accessory  of  each  type  provided 
shall  comply  with  the  provisions  to  the 
subsection  ap|dicable  to  diat  fixture  or 
aconsory.  Tlie  size  and  arrangement  of 
todal  stafl*  shall  ooasply^di  AN»  Fig. 
30(a).  Tod^  stads  widi  a  miainram 
depdi  of  56  to  (1420  mm]  (see  ANSI  Rg. 
30(s))  shaD  have  waU-mounted  closets. 
If  the  depdi  of  todet  steUs  is  iacreased 
at  least  3  to  (75  mm),  then  a  floor 
mounted  water  closet  may  be  used. 
Amngemenls  shown  for  toilet  stalls 
may  be  reversed  to  aUow  either  a  left- 
hand  orri^-hand  approach. 
Installation  of  a  fixed  shower  head  may 
be  permittad  to  lieu  of  an  adjiistabie 
height  or  hoadheld  shower  head  to 
unmoaitored  fadUttos  where  vandafism 
is  a  concern.  Curbs  to  shower  stalls  that 
are  36  to  by  36  to  (015  mm  by  015  mm] 
shall  have  a  maximum  height  of  V^  to  (13 
mm).  Bathrooms  to  dwelling  unito 
required  to  be  accessible  shall  comply 
widi  ANSI  A117.1-1986,  section  4.32.4. 
Bathrooms.  For  special  use  situations, 
refer  to  Subpart  E,  Special  Building  or 
Facdity  Types  or  EleoMnts. 

m.  Section  1190.31(1]  is  amended  by 
removing  "{  1190.160  Drinking  fountains 
and  wstar  coolers."  and  "|  1190160"  the 
other  two  times  it  appean,  and  iaserting 


to  lien  dnaof  "ANBl  A117.1-19B0 
section  4.15,  Drinking  Fountains  and 
Water  Coolers,"  (incorporated  by 
reference,  see  I  l)9031(a]],"  and  "ANSI 
A1174-19B0  section  415"  re^ectively. 

n.  Section  119031(m)  is  amended  by 
removing  "|  1190170  Controls  and 
tolerating  machanisau"  and  mserting  to 
lieu  dietooi  "ANffl  All7.1-ig80  section 
425,  Controls  and  Operating 
Mechanisms.  (Incorporated  by 
reference,  see  1 119031(a).)" 

Bl  Sectiaa  119031(n)  to  amended  by. 

1.  Removing  "|  1190190  Alaims"  and 
inserting  to  Bea  thereof,  "ANSI  A117.1- 
1980  sectioB  4.20  Alarms  (incorporated 
by  reference,  see  $  ligo.31(a))";  and 

2.  Adding  at  the  end  of  the  paragraph 
diefcdtowtag: 

(n)  *  *  *  to  facilities  widi  sleeptog 
accommodations,  die  sleeping 
accommodations  required  to  be 
accessible  shall  have  an  alarai  system 
complying  widi  ANSI  A117.1-1990 
section  4.204  Auxiliary  Alarms. 
Emeigency  warning  sjrstems  to  health 
care  todlities  may  be  rao(fified  to  suit 
standard  health  care  alarm  design 
practice. 


p.  Section  119031(o)  is  revised  to 
read: 


(o)  Detectable  warnings.  Detectable 
warnings  con^jring  wiA  ANSI  A117.1- 
1980  section  4.27.S,  TacHle  Warntogs  on 
Doon  to  Hazardous  Areas  (tocorpmated 
by  refetence,  see  1 119031(a)).  shafl  be 
prowdad  on  tte  hardware  of  aH  doon 
leatfing  to  hezardoiM  oeas.  Such 
warnings  shall  net  be  aaed  at  euieryiicy 
exit  doors.  Detectable  warnings  oe  not 
required  at  location*  other  thn  doon  to 
hazardoas  areas  by  this  part  If 
detectable  warnings  are  provided,  Iha 
spedficattons  at  ANSI  All7.1-19eo 
section  4.27  may  be  used  as  guidance. 
Note— The  ATBCB  has  funded  researdi 
to  the  area  of  detectabto  tactile  surface 
treatments.  The  research  findings  were 
inconclusive  and,  therefore, 
recommended  no  mandatory 
reqairementa  at  this  time.  Further 
infofBMtion  to  being  developed  through 
addtttonal  resaarch  on  detectable 
materials  and  fact-finding  on  current 
apidications,  particulariy  on  transit 
platforms.  Technical  assistance 
materials  tocluding  information  about 
additiooal  detectabto  caes  (sound  and 
rerilienqr)  not  discussed  to  ANSI  are 
avaUaUe  from  die  ATBCa  1111  I8di 
Stiaat,  NW,  Suite  SOI,  Washington.  DC 
2003O  (202)  66»-78S4  (voice  or  TDD). 
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0.  Section  ligasi(p)  it  reviswl  to  raad 
MioUowt: 

•  •       •       •       • 

{piStgnage.  Signagt  ■hall  comidy  widi 
ANSI  All7.1-19eo.  MCtion  4.28.  Signage 
(incorporated  by  reference,  lee 
1 119a31(a)).  Permanent  signage  that 
identifies  rooou  and  spaces  shall  also 
comply  with  ANSI  AllM-lsee,  section 
4.28.4.  Exception:  The  provisions  of 
ANSI  AllM-igee,  section  4  J8.4  are  not 
mandatory  for  temporary  information  oa 
room  and  space  signage,  such  as  current 
occupant's  name,  provided  the 
permanent  room  or  space  identification 
complies  with  ANSI  A117.1-1088> 
section  4.28.4. 

r.  Section  llS0i.31(q]  is  amended  hy 
removing  "1 1190210.  Telephones" 
wherever  it  appears  and  inserting  in  lieu 
thereof  "ANSI  All7.1-ige6.  section  4J8. 
Telephones  (incorporated  by  reference, 
see  1 119a31(a))". 

s.  Section  1190.31(r)  is  amended  by 
removing  "i  1190.22a  Seating,  tables 
and  work  surfaces."  and  inserting  in  lieu 
thereof  "ANSI  All7.1-19ee.  section  4.30, 
Seating.  Tables  and  Work  Surfaces. 
(Incorporated  by  reference,  see 
i  1190.31(a).)" 

t  Secticm  119a31(s)  is  amended  by: 

1.  Removing  "i  1190230  Assembly 
areas"  and  "i  1190230"  and  inserting  fai 
lieu  thereof  "ANSI  All7.1-19eO  section 
4.31.  Auditorium  and  Assembly  Area* 
(incorporated  by  reference,  see 
1190Sl(a))"  and  "ANSI  All7.1-19eO 
section  4.31."  respectively: 

2.  Removing  "1 119050  Walks,  floors 
and  accessible  routes"  and  inserting  in 
Ueu  thereof  "ANSI  All7.1-19eo  section 
4J,  Accessible  Routes";  and 

3.  Adding  the  foUowing  after  the  Uble 
in  1 119031(s)(l):  "Accessible  viewing 
positions  may  be  clustered  in  bleachers, 
balomies,  anid  other  areas  that  have 
sight  lines  requiring  sbpes  greater  than 
5  percent  or  to  permit  eqoivalent 
accessible  viewing  poaitimis  to  be 
located  on  levels  havtaig  aocessiUe 
egress." 

u.  Section  119031(t)  is  amended  by 
removing  "1 1190240  Storage" 
wherever  it  appears  and  inserting  in  lieu 
thereof  "ANSI  All7.1-l9eo  section  4.23. 
Storage.  (Incorporated  by  refsrwDoe.  see 
i  lig031(a).)" 

V.  A  new  i  1190.31(u)  is  added  to  read 
as  follows: 

•  •        •        •        • 

(a)  HouBing.  Accessible  housing  shall: 
(1)  Comply  with  the  requirements  of 
this  section  as  it  applies  to  public  use 
and  common  use  areas  and  areas  where 
handicapped  persons  may  be  employed, 
except  as  follows: 


(i)  Elevators:  Where  provided, 
elevators  shaD  comply  with  ANSI 
All7.1-ig8e.  section  4.10  (incorpofated 
by  reference,  see  1190.31(a)).  All 
elevator  control  buttons  shall  be  at  least 
%  in  (10  mm)  in  their  smaUest 
dimension.  Thiers  shaU  be  raised  or  flurii. 
Elevators  or  other  accessible  means  of 
vertical  movement  are  not  required  in 
residential  Csdlities  when: 

(A)  No  accessible  dwelling  units  are 
located  above  or  below  the  accessible 
grade  level:  and  ■  .,_.. 

(B)  At  least  one  of  each  t]fpe  (rf 
common  area  and  amaoity  provided  for 
use  of  residents  and  visitors  is  available 
at  the  accessible  grade  level. 

(ii)  Entrances:  Bntrances  complying 
with  ANffl  4.14  shall  be  provided  as 
necessary  to  achieve  access  to  and 
egress  from  buildtngs  and  fisdlltles. 
EXCEFnON:  In  projects  consisting  of 
one-to-four  family  dwellings  where 
accessible  entrances  would  be 
extraordinarily  costly  due  to  site 
conditions  or  local  code  restrictions, 
accessiUe  entrances  are  required  only 
to  those  buildings  c(mtaining  accessible 
dwelling  units. 

(iii)  Common  Areas:  At  least  one  of 
each  type  of  common  area  and  amenity 
in  each  jwoject  shall  be  accessible  and 
shall  be  located  on  an  accessible  route 
to  any  accessible  dwelling  unit 

f2)  Provide  dwelling  units  or  sleeping 
ac^Mnmodations  complying  with  ANSI 
4.321  Dwelling  Units,  in  accordance  with 
the  following  table: 


MuMiMrilyhou^ 


S  paraani  of  flw  KM  I 

orallaMlaiw,i 

isgrwiw. 
S  psnait  of  tw  toM,  or  at 

laaM  on*  una, 

Ii  gpmv  In 


8  pnosnl  of  «M  Mioral 
ii  MSlir  bi 


of  ■isloM.oral 


of  •wtoM.oral 


Ii  oiM^   In 
howfeiQ  pra(icli. 
To  be  OilHfnnid  by  honw 


S  pvoam  of  «M  toM,  or  el 
Init  on*  una, 
Is  analir  bi 


w.  A  new  1 1190.31(v)  is  added  to  read 
as  follows: 
•       *       •       •       • 

(v)  Heahh  can  facilitiet.  Accessible 
health  care  facilities  shall: 


(1)  Comply  with  die  requirements  of 
this  1 119031  as  it  applies  to  public  use 
and  common  use  areas  and  areas  where 
handicapped  persons  may  be  employed; 
and 

(2)  Provide  patient  rooms  and  patient 
toilet  rooms  complying  with  Part  6  of 
UFAS  in  accordajoce  widi  the  following 
table: 


FioHiS 

^ff***** 

long  trnm  em  hcWii  >>• 

cMbu  iblnd  ly^  t» 

HeWii.  bod  and  osn^ 
■fid  nuibiQ  honwo). 

1  luHiSif 
QmmUpuptmhoirm- 

SpocM  pwpooo  hoipM 

ywMliii    tMi    bwl 

moBMy). 

MiBMiwpwMniel 

AlptfMWMisnd 
Mlia«10p«o«Nof 

7.  Section  119032.  Accessible 
buildings  and  fadlitiea:  Additions,  is 
amended  as  follows: 

a.  In  paragraph  (a),  by  removing 

"f  119012.  Entrances"  and  hiserting  in 
lieu  thereof  "ANSI  All7.1-19e0.  section 
4.14,  Entrances.  (The  citations  beginning 
witii  "ANSr  in  tills  section  refer  to  the 
sections  of  die  American  National 
Standard.  ANSI  A117.1-19e8,  Troviding 
Accessibility  and  Usability  for 
Physically  Handicapped  People"  by  the 
American  National  Standards  Institute. 
Inc.  which  has  been  approved  for 
incorporation  by  reference  as  set  forth 
hi  1 1190.31(a)." 

b.  In  paragraph  (b),  by  removing 

"1 1190S0  Walks,  floors  and  accessible 
routes,"  and  inserting  in  lieu  thereot 
"ANSI  A117.1-19eo  section  4.3, 
AcoMsible  Route  (incorporated  by 
reference,  see  1 1190Sl(a)),". 

c.  In  paragraph  (c),  by  removing  J ' 
"i  11901S0  Toilet  and  bathing 
fadlHies"  and  inserting  in  lieu  thereof  ■■  „■■ 
"ANSI  All7.1-19eO  section  4.22.  Toiltf  ' 
Rooms,  Badmxmis,  Bathing  Padlities '  '- 
and  Shower  Rooma.  (Incorporated  by 
reference,  see  i  119031(a).)" 

d.  By  removing  paragraph  (f). 

I1190J8   [Amended] 

&  Section  119033.  Accessible 
buildhigs  and  facilities:  Alterations,  is 
amendeid  as  follows: 

a.  At  paragraph  (a)(1).  by  changing  the 
period  at  the  enid  thereof  to  a  omima. 
and  adding,  "except  as  noted  in 
paragrai^  (a)(2)  of  this  section." 
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b.  By  removing  paragraph  (a)(4).  -. 
redesignating  (a)  (^  and  (3)  as  (a)  (3) 
and  (4),  and-addlnt  ■  — wjWiijiiU'h 
(a)(2)  as fattowa:    »  -..'v*i  /v;.  jl  ...;.;  u 

(a)***  -^     ,      - 

(2)  Exceptions  to  the  ie<^iirements  for 
(a)(1)  of  this  section  for  existing.  „ 
buildings  or  fadlitiee  are: 

(i)  Stain.  Pull  axtenaim  ^  stair    /  ■ 
handrails  shall  not  be  reqwred  in 
alterations  where  such  extensions 
would  be  hazardous  or  impoeaihle  due 
to  plan  configuratioB. 

(ii)  EJevaton  (A)  If  a  safoty  door  edge 
is  {Mpovided  in  existing  automatic 
elevatOTS.  then  the  automatic  door 
reopening  devices  may  be  omitted  (see 
ANSI  All7.1-ig86  section  4.10.6}.  (The 
citations  begfamyig  with  "ANST  in  this 
section  refer  to  the  sactioas  of  the 
American  National  Standard.  ANSI 
All7.l-ig8e.  "Providbg  AccessibiBty 
and  Usabflity  for  Physically 
Handicapped  People"  by  flie  American 
National  Standards  Institute.  Inc.  which 
has  been  approved  for  incorporation  by 
reference  as  set  forth  in  8  119031(a). 

(B)  Where  existing  shaft  or  stnuctoral 
elements  prohibit  strict  ooo^liaiioe  widi 
ANSI  A117.1-1986.  section  4.109 
(incoiporatad  by  refsrenoe,  see 
i  1190.31(a)).  then  the  minimnni  flow 
area  dimensions  may  be  redoBed  by  the 
minimum  amount  necessary,  but  in  no 
case  shall  they  be  less  than  48  in  by  48 
in  (1220  mm  by  1220  mm). 

(iii)  Doon  (A)  Where  existing 
elements  prohibit  strict  complfanoe  with 
the  dearanoe  requirencnto  of  ANSI 
4.13.5.  a  projection  df  5/8  in  (18  mm) 
maximom  will  be  permitted  for  the  latch 
side  door  stop.  (The  citations  be^nning 
widi  "ANSr*  in  diie  section  refer  to  tin 
sections  of  the  American  National 
Standard.  ANSI  A1I7.1-1988.  "Ptoviding 
Accessibility  and  Usability  for 
Physically  Handicapped  People"  fay  the 
American  National  Standards  Institute. 
Inc.  which  has  bean  approved  fior 
incorporation  by  reference  as  set  forth 
in  i  1190.31(a).) 

(B)  IT  existing  tiucsholds  measure  % 
in  (10  mm)  hi^  or  less,  and  are  beveled 
or  modified  to  provide  a  beveled  edge 
on  each  side,  then  they  may  be  retained. 

(iv)  ToUet  rooma.  M^ere  alteratians  to 
existing  faiJHties  make  strict  compliance 
witii  ANSI  Al17.1-t9iB.  sections  4.22 
and  4.23  (hicorporated  by  reference,  see 
1 119031(a))  structurally  impracticdile, 
the  addition  of  one' "unisex"  tofiet  per 
floor  containing  one  water  closet 
complying  with  ANSI  All7.1-198e, 
section  4.10  and  one  lavatory  compljring 
with  ANSI  All7.1-ig80  section  4J9, 
located  adfacent  to  existing  toflet 
facilities,  wfll  be  acceptable  in  lien  of 
making  existing  todet  facilities  for  each 
sex  accessible. 


(v)  Assembly  anas.  (A)  la  alterations 
where  it  is  stracturaOy  impracticable  to 
disperse  seating  throughout  due 
assembly  area,  seating  may  be  located 
in  collected  areas  as  structnally 
feasible.  Seating  shaD  adjoin  an 
accessible  route  that  also  serves  as  a 
means  of  emeigency  egress. 
.    (6)  In  alterations  wlwre  it  is 
structurally  impracticable  to  alter  all 
performing  areas  to  be  oa  an  accessible 
route,  then  at  least  one  of  each  type 
shaD  be  made  accessible. 

c  bi  newly  redesi^iated  paragraph 
(aH3),  by  removing  "%  119070  Ramps 
and  curb  ran^w  f  1I9O100  Elevators;  or 
{ 1190110  Ptatferm  Ufta."  and  insoting 
in  lieu  thereot  "ANSI  A117.1-1980 
section  4 A  Ramps;  ANSI  A117.1-19BO 
section  4.18,  Elevators;  or  AN9  A117.1- 
1980  section  4.11.  natfoim  Lifts 
(incui  porated  by  lereieuce.  see 
S  119031(a)r  and  by  addfaig  die 
following  to  the  end  of  that  paragraph: 
"All  aerator  contrai  buttons  shoU  be  at 
least  %  hi  (19  mm)  hi  dieir  smalleat 
dimension.  They  shaH  be  raised  or 
flush." 

d.  to  paiagrarii  (c)(1).  by  removing 
"§  119050  Wafts,  floors  and  accessible 
routes"  and  ineerting  in  Heu  thereof. 
"ANSI  A1I7.1-1980  section  4.3. 
Accessible  Routes  (incorporated  by 
reference,  see  f  119031(8]ff '• 

e.  In  paragraph  (cX2).  by  removing 
"1 1190120,  Entrances"  and  inserting  in 
lieu  tiiereot  "ANSI  A117.1-1980  sectron 
4.14,  Entrances  (incorporated  by 
reference,  see  1 1190.91(8).)" 

f.  In  paragraph  (c)(^  by  removing 
"§  1190.150  Toilet  and  bathing 
fadMties'*  wherevei'  if  appeare  and 
inserting  in  lies  thereof.  "ANSI  A117.1- 
1980  section  4.22,  Toilet  Rooms, 
BathiooBS.  Bathing  Facilities,  «id 
Shower  Rooms  (incorporated  by 
reference,  see  1 119031(a))". 

g.  By  tevMng  paragraphs  (c)W  (i) 
tiiroi^  (vi)  and  addnig  (c)((Wvii}  as 
folhms: 

(6)  •  •  • 

(i)  ANSI  All7.1-igeO  sections  4.0 
Parting  Spaces  and  Passenger  Loading 
Zones,  as  moifified  by  {  1190.31(8 )(1); 

(ii)  ANSI  A117.1-1988,  section  4.15. 
Drinking  Fountains  and  Water  Coolers; 

(iU)  ANSI  All7.1-ig80  section  4.23. 
Storage: 

(iv)  ANSI  A117.1-1980  section  4.20 
Alarms; 

(v)  ANSI  AlI7.1-ig80  section  4.29. 
Telephones; 

(vi)  ANSI  A117.1-1980  section  4  JO 
Seating.  Tables  and  Woric  Surfaces; 

(vii)  ANSI  4.31.  AadUonam  osd 
Assembly  Areas,  as  modified  by 


( 119031M(1),  (iMorparated  by 
reference,  see  { 119031(a>.) 


Subpart  D—ptodMignated  aa 
CandRavtoatfl 

9.  Subpart  D— Technical  Provisions, 
consisting  of  i§  1110140  tfaraugh 
1190M0  is  redMi^utBd  aa  Sabpart  C 
consisting  of  Si  1190.40  and  11904iO  and 
is  revised  to  read  as  foDows: 

Subpart  C—Ti 


Sec. 

119040   Tecfaoical 

ii9aao 


f  119040    T< 

Features,  elements  and  spaces 
required  to  be  accessible  by  {  1190.31. 
§  1190.32,  or  i  1190.33  shall  meet  the 
technical  ^*t'"**'t***t  specified  m  tlie 
provisions  of  sections  4.2  through  4.32  of 
ANSI  A117.1-19B0  "American  National 
Standard  for  Buildings  and  Facilities — 
Providing  Accessibility  and  Usability  for 
Physically  Handicapped  People,"  which 
is  incorporated  herein  by  referew». 
except  as  noted  herein.  This 
incorpocatian  by  reference  was 
approved  by  IIk  Director  of  the  Federal 
Register  in  aoooidanoe  widi  5  VSXl 
55^a)  and  1 CFR  Part  SL  Copies  OMy  be 
obtained  from  the  American  Natienal 
Standards  Institute,  Inc  1430 
Broadway,  New  York.  N.Y.  10018. 
Copies  may  be  inspected  at  the  office  of 
the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1111 18th  Street  NW..  Suite  501. 
Washington.  CX:  or  at  the  Office  of  die 
Federal  Regista.  1100  L  Street  NW.. 
Room  8301.  Washington.  DC 

§11«OS*    CaispMswi. 

(a)  In  addition  to  ANSI  A117.S-1986. 
section  4.10  (incorporated  by  reference, 
see  i  119031(s)).  Elevators,  die 
following  requirement  is  added:  Hall  caU 
buttons  provided  under  ANSI  A117.1- 
1980  sectfon  4.103  shaH  be  raised  or 
flush. 

(b)  UndCT  ANSI  All7.1-19eo  section 
4.7  (incorporated  by  reference,  sec 

9  119031(a)).  Curb  Ramps,  and  ANSI 
117.1-1980  section  4^7.  Wamii« 
Textures,  and  ANSI  117.1-1980  section 
4.7.12.  Uncurbed  Intersections,  shal^not 
apply. 

(c)  In  addition  to  ANSI  All7.1-19e6. 
section  4.28,  Signage  (incorporated  by 
referenea.  see  i  119031(a)) .  there  is 
added  the  requirement  diat  interior 
tactUe  signage  identifying  rooms  and 
spaces  be  located  ahmgside  the  door  en 
^e  latch  side  and  be  mounted  at  a 
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iiei^t  b«tw«en  M  in  and  W  in  (1S70  nun 
and  1075  nun)  abova  tfaa  finished  Ooor. 


la  Subpart  E— teedal  Buiktbig  or 
Facility  iVpes  or  Elements  is 
redesignated  as  Subpart  D.  and 
1 119060  is  added  to  read  as  follows: 

^  w  e^W^^^W       ^^P^W^^^H  ^H^^N^^l^p  ^n  a^Hp^^By  l^f^^^^^ 

.s   The  requirements  specified  in  the 
Uniform  Federal  AccessHnUty         , .  ^'^ 
Standards  (UPAS)  in  sections  5.  ■«<, } »» 
Restaurants  and  Cafeterias;  •,  Hedtfi 
Care;  7,  Mercantile;  8,' Libraries;  and  9, 
Postal  Facilities,  are  deemed  to  satisfy 
minimim  giddeUnes  and  requirements  of 
the  ATBCB  for  accessibility  standards 
for  those  building  and  feciHty  types. 

PIR  Doc  80-2435  FUad  2-a-«k  &45  am] 


EHVmONMENTAL  PROTECnOM 
AOCNCY 

40CFI«PwtS2 


.■  .«.*  ;.;.J 


;  Environmental  Protection 
Agency  (EPA). 

innalrule. 


r.  Today's  notice  takes  final 
action  to  approve  several  revisions  to 
the  California  State  Implementation 
Plan  (SEP)  consisting  of  rules  adopted  by 
six  air  poihiti(Hi  control  districts:  The 
Bey  Area  Air  Quality  Management 
District  (AQMD).  die  Imperial  County 
Air  Pollution  Control  District  (APCD), 
the  Monterey  Bay  Unified  APCD.  the 
South  Coast  AQMD.  the  Tulare  County 
APCD.  and  the  Ventura  County  APCD. 
CaUfomia  submitted  these  revisicms  to 
EPA  on  June  0, 1987  and  September  1, 
1987  for  inclusion  in  the  SIP.  These 
submittals  generally  involve 
clarifications  of  existing  rules,  and 
either  strengthen  or  retain  existing 
emission  omtro)  requirements.  EPA  has 
reviewed  these  revisions  and  has 
determined  that  they  are  consistent  widi 
the  dean  Air  Act.  40  CFR  Part  51.  and 
EPA  policy,  and  should  be  approved 
under  section  110  of  the  Qein  Air  Act 


:  This  action  will  become  effective 
on  April  4. 1980.  unless  notice  is 
received  by  Mardi  0. 1980.  that  someone 
wishes  to  submit  adverse  or  critical 


Comments  may  be  sent  to: 
Regional  Administrator,  Environmental 
Protection  Agency,  R^ion  9i  215 
Fremont  Street  San  FtandsccCA  " 
04106.  AttK  Air  Management  Division, 
State  hnplementatioa  Plan  Sectlott  (Ar- 
a-3). 

Cc^es  of  the  rules  and  of  EPA's 
Evaluation  Report  for  each  rule  are 
availaUe  for  public  inspecti<Hi  during 
nemal  business  houra  at  the  fPA 
Region  9  office  in  San  F^andsoo.  AQ  of 
the  rules  are  also  available  at  the  Air 
Resources  Board  address  Utted  below. 
Rules  for  specific  districts  are  available 
at  dw  districts  which  adqpted  dwm.  The 
addresses  are  given  below. 

California  Air  Resources  Board.  SIP 

Section.  1131 S  Street  Sacramento. 

CA95812. 
Bay  Area  Afr  QnaBty  Managamant 

District  939  Ellis  Street  San 

Prahdscc  CA  94iaa 
Imperial  County  Air  Pollution  Control 

District  150  Soudi  Nindi  Street  El 

Centro.CA  02243-2801. 
Monterey  Bay  Unified  Air  Pollution 

Control  District  1104  Monroe  Street 

Suite  la  Salinas.  CA  98906. 
Soudi  Coast  Air  Quality  Management 

District  9180  Flair  Drive.  El  Kfcmte. 
^    CA81731. 
Tidare  County  Air  PoDution  Control 

District  Admfaiistration  Building. 

County  Civic  Center,  2800  West  Barrel 

Street  Visalia.  CA  93291. 
Ventura  County  Air  Pollution  Control 

District  800  South  Victoria  Avenue, 

Ventura,  CA  83009. 
Public  Information  Reference  Unit 

Environmental  Protection  Agoncy,  401 

"M**  Street  SW.,  Washhigton,  DC 

2048a 


ITWN  CONTACT: 

Julie  A.  Rose.  State  Impleraentatimi  Plan 
Section  (A-2-3),  Air  Management 
Division.  Environmental  Protection 
Agency,  Region  9. 215  F^rcmont  Street 
San  Frandsco.  CA  94106.  (415)  974-7688; 
FTS464-7S36. 


On  |une  9. 1987  and  September  1, 1987 
the  State  of  California  sidiaaitted  to  EPA 
a  series  of  revisions  to  ite  SIP.  This 
notice  addresses  some  of  those    "\-'.. 
revisions.  Odios  are  being  addreasad  fa 
separate  sotices. 

A  brief  description  of  each  of  the 
regulations  by  submittal  date  and 
district  is  provided  below.  EPA's 
evaluation  and  final  action  regarding 
these  rules  follow  the  description  of  the 
regulations. 


Bay  Area  AQMD 

Rule  2-1-4014^-PBrmits,  GeaanSt 
r..  Requirements.  Persons  Affected 
Role  2-1-401.7— Permits,  General 
Requirements,  Persons  Affected 


V  t  :. 


,.  1 


June  9. 1967  submittal 


Imparlal  County  APCD  t^. 

Rule  102— Public  Records 

Rule  106— Enforcement 

Rule  106— Inspections     [  ,  «^  ,-. 

Rule  llO-Stack  Monitoftaf"^  /|^ 

Rule  113— Circumvention       ■,'.        i^  . 

Rule  115-^iegal  Application  and        J', ; 

Incorporation  of  Other  Regulationa   - 
Rule  203— Transfer 
Rule  204— Apiriications 
Rule  206— Cancellatian  of  AjqilicatiiHis 
Rule  210— Oenial  of  Applications 
Rule  401— Opadty  of  Emissions 
Rule  402— Exceptions 
Rule  403— Quantity  of  Rmissiona 
Rule  420— Livestock  Feed  Yards 
Rule  421— Open  Burning— Non    '  -  .. 

Agricultural 
Rule  422— Open  Burning  of  Wood  Waste 
Rule  423— Exceptions 

Monterey  Bay  Unified  APCD 

Rde  201— Sources  Not  Requiring 
Permite 

Tuhre  County  APCD     '       ;  ""  ' 

Rule  110— Arreste  and  Notices  to 

Appear 
Rule  202— Exemptions    i       '  *.".     "-;,,.. 
September  1, 1987 

South  Coast  AQMD 

Rule  212— Standards  for  Approving 
Permite  . 

Ventura  County  APCD 

Rule  12— Stetement  by  Application 
Preparer 

Evahiatlon 

Under  section  110  of  the  Clean  Air  Ad 
and  40  CFR  Part  51.  EPA  is  required  to 
approve  or  disapprove  these  regulations 
as  SIP  revisions.  The  majority  ti  the 
rules  addressed  in  this  notice  concern 
general  permitting  requirements.  The 
remaining  rule  revisions  concern  open 
burning,  livestock  feed  yards, 
inqwctions.  and  opadty  regulations. ,  . . 
These  rules  generally  involve  minor  .' 
changes  which  clarify  axistbig  rules.    '  ; 
Soma  of  these  revisioos  an 
recodifications,  or  invohra  wording 
dianges  to  add  spedfidty  to  existing'  ';;• 
rules.  AU  of  the  revisions  dther 
strengthen  or  retain  existing  emission 
control  requirements. 

Imperial  Coonfy  APCD  Rule  110 
contains  a  minor  typographical  error 
involving  a  reference  to  me  Code  of 
Federal  Regulations  (CFR).  Sections 
(OKI)  dirov^  [CYfi]  of  Uiis  rule  refer  to 


.■^^  y.- 


^'■■>! 


40  CFR  Part  51,  Appendix  P  and  40  CFR 
Part  80,  Appendix  B.  However,  section 
(G)(3)  refen  to  Part  60,  Appendix  P;  the 
reference  should  instead  be  Part  51.  In 
fact  the  existing  federally  approved 
version  of  Rule  110  contains  this  same 
typographical  error.  EPA  has  received  a 
commitment  from  the  Imperial  Coimty 
APCD  that  this  error  will  be  corrected  in 
a  future  submittal  of  Rule  110.  Since  the 
newly  amended  rule  is,  in  all  other   ■ 
respects,  fully  approvable,  EPA  is     :     ^ 
approving  th^  revised  rule  under  section 
110  of  die  Qean  Air  Act 

EPA  has  evaluated  the  rules  listed 
above  and  deteraiined  that  the  revisions 
are  consistent  with  the  Clean  Air  Act  40 
CFR  Part  51.  and  EPA  policy.  EPA's 
detailed  evaluation  of  the  submitted  »    : . 
rules  is  available  at  the  Region  9  office 
in  San  Francisco. 

Final  AetioB  --\  ^'    ^  " -^\ 

Under  section  110  of  the  Clean  Air 
Act  EPA  approves  the  rule  revisions 
listed  above  and  incorporates  them  into 
the  California  SIP.  EPA  is  publishing  this 
action  wnthout  prior  prt^KMal  because 
the  Agency  views  th^  as  a 
noncontrovenial  action  and  anticipates 
no  adverse  comments.  This  action  will 
be  effective  April  4, 1089,  unless,  within 
30  days  of  its  publication,  notice  is  . 
received  that  adverse  or  critical      '   v 
comments  will  be  submitted. 

If  such  notice  is  recdved.  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  April  4, 1980. 

Regulatosy  Process 

Under  5  U.S.C  605(b),  I  certify  tiiat 
this  SEP  revision  will  not  have  a  signifi- 
cant economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  PR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  from  die 
requirements  of  section  3  of  Executive 
Order  1229L 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judidal  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  4, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  ite  requirements.  (See  section 
307(bM2).)         -  /•  '      - 

List  of  Sabjeds  fa  48  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Particulate 


matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Notfc    Inooiporatkm  by  reference  of  tlie 
State  Implementation  Plan  for  the  State  of 
California  was  approved  liy  tlie  Director  of 
the  Federal  Register  on  )uly  1. 1982. 

Date:  Decemt>er  15, 1988. 
LmM.  Thomas. 
Administrator. 

„  Subpart  F  of  Part  52,  Chapter  fnUe 
40  of  die  Code  of  Federal  Regulations  is 
amended  as  follow^ 


40  CFR  Part  52 


PART  52-[  AMENDED] 

Subpart  F-C^Komto  ' 

<  t.  The  authorify  dtetion  for  Part  52 
continues  to  read  as  follows: 

Andiacily:  42  U.S.C  7401-7B42. 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (173)  and  (174)  to 
read  as  follows:  t 

952.220    MenlMcalionef pisn. 

•        •        *        •        • 

(c)*'^%:.    ,. 

(173)  Revised  regulations  for  the 
following  APCD's  were  submitted  on 
June  9, 1987  by  the  Governor's  designee. 

(i)  Incciporation  by  reference. 

(A)  Bay  Area  AQMD. 

(1)  New  Rules  2-1-401.6  and  2-1- 
401.7,  adopted  January  7, 1987. 

(B)  Imperial  Counfy  APCD. 

(2)  New  or  amended  Rules  102, 105, 
108, 110, 113. 115.  203,  204,  205,  210,  401. 
«)2,  403,  42a  421,  422,  and  423,  adopted 
November  19, 1985. 

(C)  Monterey  Bay  Unified  APCD. 
(7)  Amended  Rule  201  (introductory 

paragraph  and  subparagraphs  (1) 
through  (8.6)},  adopted  December  17, 
1988. 

(D)  Tulare  County  APCD. 

[1]  Amended  Rules  110  and  202 
(introductory  paragraph  and 
subparagraphs  (a)  throu^  (d.7)). 
adopted  May  13, 1986. 

(174)  Revised  regulations  for  the 
following  APCD's  were  submitted  on 
September  1, 1987  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Soudi  Coast  AQMD. 

[1)  Amended  Rule  212,  adopted  May  1, 
1987. 

(B)  Ventiua  Counfy  APCD.  . 
(i)  Amended  Rule  12,  adopted  June  16, 

1987. 

{FR  Doc  89-2520  Filed  2-£-a9;  8:45  am) 

aaXMQ  COOC  MSS-IS4i 


(FftL-3S01-81 
Approval  and 


1*1  uHaayaiw  m  iw 
OMo 


n  U.S.  Environmental  Protection 
Agency  (USEPA). 
actmn:  Hnal  rulemaking. 


r:  In  an  October  27, 1987, 
Federal  Register  (52  FR  41310)  notice  of 
proposed  rulemaking,  USEPA  proposed 
to  disapprove  a  site-specific  revision  to 
the  Ohio  State  Implementation  Plan 
(SIP)  for  ozone.  This  revision  is  a 
request  by  Ohio  for  monthly  averaging 
for  volatile  organic  compound  (VOC) 
emissions  for  an  architectural  aluminum 
extrusion  coating  line  (KOOl)  at  J&S 
Aluminum  Corporation  QftS).  This 
fadlify  is  located  in  Mahoning  Counfy, 
Ohio. 

fa  today's  Final  Rulemaking,  USEPA 
is  disapproving  this  SIP  revision 
because  the  State  has  not  adequately 
documented  and  demonstrated  (1)  that 
the  major  supplier  to  J&S  was  unable  to 
develop  acceptable  complying  coatings 
and  that  coatings  from  other  suppliers 
were  tested  and  found  to  be 
unaccepteble,  and  (2)  that  a  monthly 
averaging  period  is  the  shortest 
averaging  time  practicable. 
KFTBeiWE  DATC  This  final  rulemaking 
becomes  effective  on  March  6, 1909. 
AOORESacs:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses.  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  (312) 
886-6031,  before  visiting  the  Region  V 
office.) 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street  Chicago, 

Illinois  60604. 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Pollution  Control  1800 

WaterMark  Drive.  Columbus,  Ohio 

4321& 

A  copy  of  today's  revision  to  the  Ohio 
SIP  is  available  for  ins]>ection  at  U.S. 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit  401 
M  Street  SW..  Washington,  DC  20408. 

RM  RMTHER  MP0MNAT10N  CONTACT: 

Uylaine  E  McMahan,  Air  and  Radiation 
Branch  (5AR-26],  U.S.  Environmental 
Protection  Agency.  Region  V,  Chicago, 
Illinois  60604.  (312)  886-8031. 
IIIPW  PMHITaW¥  hipomiation:  \ja 
February  2&  1986,  tiie  Ohio 
'  Environmental  Protection  Agency 
(OEPA)  submitted  a  revisi<m  to  ite  ozone 
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SIP  requesting  monthly  averaging  for  en 
architectural  aluminum  extrusion 
coating  line  (KOOl).  This  operatiaB  is 
located  at  the  J&S  facility  in  Mahoning 
County,  Ohio,  a  nonattainment  area  for 
Clone.* 

On  A|»il  17. 1980,  USEPA  notified 
OEPA  that  the  February  28. 1988^ 
submittal  requesting  monthly  sveraging 
for  JftS  was  deficient  as  stated  in 
USEPA's  leduiical  sopport  document 
(TBD)  datMl  April  S.  1886.  OBPA 
suhodtted  svpfriemental  information  on 
July  2. 1888.  and  Augost  la  1988.  to 
support  diis  revision. 

Existing  SIP  RaquinaMBls 

Under  the  existing  federally  approved 
SIP,  the  architectural  alumlnam 
AXuusion  coating  line  (KOOl)  is  subject 
to  the  control  requirements  contained  in 
Ohio  Administrative  Code  (OAC)  Rule 
3745-21-00(UHl)(aMiii)  which  limits  the 
VOC  content  of  extreme  perforaiance 
coatings  to  3.5  pounds  of  VOC  per 
gallon  of  coating,  minus  water.  OAC 
Rule  374S-Z1-04(C)(28)  requires 
conyllance  with  the  Ihnit  by  December 
31, 1982.  CompUanoe  is  determined  on  a 
24-hour  basis.  USEPA  approved  tbeae 
rules  as  meeting  the  reasooaUy 
available  control  techntdogy  (RACT)' 
requirement  of  die  Clean  Air  Act  on 
October  31, 1980  (45  PR  72122).  and  June 
29, 1982  (47  PR  28087). 


USEPA's  January  2a  1964.  policy 
memorandum,  subject  "Averaging  Times 
for  Compliance  With  VOC  Fmissinn 
Limits",  oimtains  the  following  critoia 
for  evaluating  VOC  requests  far 
extended  avera^ng: 

Criterion  1 

Extended  averaging  can  be  pennitted 
where  the  source  operations  are  sudi 
that  daily  VOC  emissions  cannot  be 
determined,  or  where  the  appUcation  of 
RACT  for  each  emission  point  is  not 
economically  or  technically  feasible  on 
adaily  basis. 


>  OePA  Mbnimd  •  fi4M«  10 1 

.atsscnii 

l»o« 

far  lk«  OHO*  naOoaal  mbiani  air  qaaUlir  ■Undanl 
(NAAQQ.  M^i^tagtorty.  at  flris  tot  to 

hww  bMB  M  aMawid  vMsHoM  of  to  OMM 
NAAQB  froM  19S>  tkra^  tSSS. 
*  Ad^teMon  of  RACn^MBtatod  in  a 

Waste  Maai^Maal  RACr  to  4ilMd4M  to  lowwl 

Mtoitea  MtoMatai  tot  i  p«ticidar  Mvca  to 
oapaoiaoi  ■aaima  vT  waapfMcaiioBOiooBwai 


Criterioti2 

The  area  most  not  laac  an  approved 
SIP.  and  there  must  not  be  any 
measured  violations  of  the  oione 
standard.  Real  reductions  in  actual 
emissions  must  be  achieved,  consistent 
with  the  RACr  control  level  specified  in 
the  SIP. 

Criterion  3 

A  demonstration  must  be  made  ttiat 
the  use  of  long-term  averegfaig  (greater 
than  24-hour  averaging)  will  not 
Jeopardise  either  attainment  and 
maintenance  of  the  ambient  standards 
attainment  or  the  Reasonable  Further 
Progress  (RFP)  plan  for  the  area.  This 
must  be  accomplished  by  showing  that 
the  maximum  dally  faicrease  in 
emissions  associated  with  monthly 
averaging  is  consistent  with  die 
approved  OBone  SIP. 

Criterion  4 

Averaging  times  must  be  as  short  as 
practicable,  and  in  no  case  loqger  than 
30  days. 

In  an  October  27. 1987,  Federal 
RaiMv  (52  FR  41310)  notice.  USEPA 
proposed  to  ^sapprove  a  revision  to 
Ohio's  oione  SIP,  which  would  aUow 
monthly  averaging  for  J&S  Aluminum, 
for  the  following  reasons: 

1.  JftS  Aliiminiim  did  not  adequately 
document  that  its  major  sopfrfier  was 
unable  to  devriop  aoeeptaUe  oranplying 
coatings  and  that  coatings  from  other 
supphm  were  tested  and  fovmd  to  be 
unacceptable. 

2.  JftS  Alinningm  did  not  demonstrate 
that  a  monthly  averaging  period  ia  die 
shortest  averaging  time  practicable. 

Commmts  on  this  notice  of  proposed 
rulemaking  were  received  from  J&S 
Aluminum  on  December  15. 1087.  and 
from  the  OEPA  on  December  30, 1987. 
These  comments  and  USEPA's  response 
are  provided  below. 

J&S  AJuauman  Cotntnont:  JftS 
requested  monthly  sveraging  so  that 
when  it  uses  nonoonqiljFing  coatings  it 
will  not  have  to  adjust  production  to 
meet  a  daily  average.  fftS  beheves  that 
this  would  be  coetly.  tlme-consumhig 
and  wastefriL  Additionally,  JftS 
indicated  that  1-week  or  2-week 
averaging  period  could  be  oonsideced  as 
a  possible  alternative. 

OEPA  Comment  JAS  meets  the  four 
criteria  set  down  by  USEPA  in  a  January 
20. 1984,  memorandum  on  "Averaging 
Hmes  for  Complianoe  with  VOC 
ftnissionUgyts.'* 

Criterion  1 — It  is  not  technically  and 
economicaBy  feasible  far  JftS  to  comply 
on  a  daily  basis.  Discontinuing  the  oee 
of  ntmcomplying  coatings  may  cause 


J&S  to  loee  additional  customere  and 
possibly  close  down. 

Critericm  2— The  Yoongstown  area 
has  wA  had  any  measured  violations  of 
the  oione  standard  for  five  yean.  A  ^ 
reqoest  for  redesignation  has  been 
submitted  to  USEPA. 

Ckiterloa  3— The  use  of  long-torn 
averaging  will  not  Jeopardise  either 
ambient  standards  attainment  or  the 
reasonable  further  progress  (RFF|  plan 
for  the  area. 

Criterion  4— Averaging  times  must  be 
as  short  as  practicable,  and  in  no  case 
longer  than  30  days.  J&S  wishes  to 
average  on  a  30-day  basis.  Although  it 
has  bMn  complying  on  30-day  averages  ■ 
and  shorter  time  period  averages,  J&S 
business  does  vary  greatly  and  it  could 
foresee  possible  times  and  situations 
where  it  might  not  be  able  to  comply 
using  less  than  30-day  average. 

USEPA  Response:  J&S  has  not  met  aD 
of  the  criteria  contained  in  the  January 
20, 1964,  policy  memorandum.  Althou^ 
the  State  alleges  that  it  is  technically 
and  economically  infeasibie  to  meet  die 
SIP  limit  on  a  daily  baria,  this  has  not 
been  adequately  demonstrated  In 
particular,  the  State  has  not 
demonstrated  that  complying  coatings 
are  unavailable.  The  Stale  must 
demonstrate  diat  J&S  is  not  able  to 
reformulate  a  sufficient  numba*  of  its 
non-complying  coatings  to  oonqily  wldi 
the  SIP  hak  on  a  daily  basis.  Althooi^ 
the  State's  original  submittal  contained 
documentation  from  only  one  coating 
suppUer  concerning  one  t]fpe  of  coattog 
for  high  pmforraance  architectwal 
coatings.  USEPA  has  informatimi 
indicating  diet  a  complying  formulation 
fw  these  coatings  is  not  curraady 
available.  However,  no  information  was 
provided  concerning  the  odier  (non-hi^ 
performance]  coatings  used  by  J&S. 
Neither  the  State  nor  J&S  provided  any 
additional  information  diving  the  public 
comment  period  concerning  die 
availalrility  of  complying  formulation  for 
these  coatings. 

In  addition,  the  State  still  has  not 
demonstrated  that  a  30-day  average  Is 
as  short  an  averaging  time  as 
practicable,  hi  fact  OBPA  indicated  diat 
J&S  has  been  in  nnnpliance  ustag  a 
shorter  averaging  time. 

Finally,  a  January  20, 1987, 
memorandum  from  G.T.  Helms,' Chief  of 
the  Control  Programs  Operations 
ftvnch.  provides  furfter  guidance 
concerning  long  term  averaging.  This 
memcwandbim  em|Aasises  that  USEPA 
views  long-term  averaging  primarily  as 
a  remedy  for  insurmountable 
recordkeeping  problems  and  that  if  the 
rqnirements  ti  the  June  20, 1984,  policy 
memorandum  are  not  met.  "adjustments 
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should  be  made  in  the  RACT  number, 
not  in  the  averaging  time."  J&S  has  made 
no  demonstration  that  daily 
recordkeeping  is  an  insurtBountabli^  ^>  -^ 
problem.  U^PA  will  consider  -;.   - 

rulemaking  on  alternative  RACT  faK^.  rt  . 
coatings  for  which  a  demonstration  is 
made  that  no  acceptable  means  of 
compliance  is  available.  Further       '•   : 
discussion  of  the  type  of  demonstradon 
required  can  be  found  in  the  Appendix 
to  the  notice  of  proposed  rulemaking  for 
Easco  Aluminum  published  on 
November  9, 1988  at  53  FR  45285.      i  .  •'- 

Conclusion 


'i* 


USEPA  is  disapproving  diis  SIP 
revision  for  J&S  because  die  defidencies 
cited  in  the  notice  of  proposed  •  -:^'      •'•^ 
rulemaking  were  not  corrected. 

Under  section  307(b)(l )  of  die  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  die  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  4, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bM2).) 

Under  Executive  Order  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (C^ffi)  for  review.  Any 
comments  from  OMB  to  U^PA,  and 
any  USQ^A  response,  are  available  for 
public  inspection  at  the  USQ>A  Riegion 
V  office  listed  above,  '    ?"'V':  *  ^  ">  v    ■ 

List  of  Subjects  in  40  CFR  Part  52  *" 

Air  pollution  control.  Ozone,  Carbon 
monoxide.  Hydrocarbon, 
inteigovemmental  Offices.  < 

Dated:  December  27.  I9ea  '  "^  • 

Lee  M.  TlKMiias. 

Administrator.  .-  " 

(FR  Doc.  89-2514  Filed  2-2-88;  8:45  am] 
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40  CFR  Part  280 
(FRL-UST-SSIS-I] 

Underground  Storage  Tanka 
Containing  Patroletfln;  Financial 
Responsibttty  Requirementa 

AOENCV:  Environmental  Protection 
Agency. 

action:  Notice  of  modification  of 
certification  compliance  date. 


:  EPA  is  modifying  the 

compliance  date  by  which  owners  and 

operators  of  underground  storage  tanks 

(USTs)  containing  petroleum  must  have 

.  certain  documentation  in  qidsr  to  mec^t 


recently  promulgated  financial 
responsibility  requirements.  In"* -'-'•• 
connection  with  these  requiremaata.  tha 
Attomey(s]  General  of  the  state(s]  in 
which  USTs  are  located  must  have 
submitted  a  written  statement  to  the 
implementing  agency  that  a  guarantee  or 
surety  bond  executed  as  described  in 
the  regulations  is  a  legally  valid  and 
enforceable  instrument  in  that  state 
before  a  guarantee  or  safety  bond  may 
be  used  fay  an  owner  or  operator  of  an 
UST  in  that  stste  to  demonstrate 
financial  responsibility.  This  netiaa-/    - 
modifies  the  date  when  such 
certificatioas  must  have  been  received 
from  state  Attomey(s)  General  from 
January  24, 1969,  to  July  24. 1989,  and 
allows  owners  and  operators  to  use  a 
guarantee  or  surety  bond  to  demonstrate 
financial  responsibility  during  the  period 
from  January  24, 1989,  to  July  24. 1989. 
even  if  no  state  Attorney  General's 
certification  has  yet  been  received  by 
the  implementing  agency  in  that  state. 
EPRCnVE  DATC:  January  24. 1989. 

RM  nmTNBi  wFowauTiow  contact: 

The  RCRA/Superfund  Hotiine  at  (800) 
424-0346  (toU  fr«e]  or  (202)  382-3000  in 
Washington,  DC. 

wufPiMmmrun  mfomiation:  Today's 
notice  delays  by  six  months  the  time 
when  Attorney  General  certifications 
will  be  required  before  owners  or 
operators  of  underground  storage  tanks 
containing  petroleum  may  use  a 
guarantee  or  surety  bond  to  demonstrate 
financial  responsibility.  The  Agency 
believes  that  six  months  is  sufficient 
time  to  obtain  Attorney  General 
certifications.  In  addition,  in  the  event 
that  Attomey(8]  General  choose  not  to 
provide  such  certifications,  owners  and 
operators  will  have  sufficient  time  to 
secure  other  mechanisms  that  do  meet 
the  provisions  of  the  financial 
responsibility  regulations. 

On  October  26, 198a  EPA  pubhshed  a 
final  rule  establishing  financial 
responsibility  requirements  for  all 
owners  and  operators  of  petroleum 
USTs  (53  FR  43322).  That  rule  requires 
that  by  January  24, 1980,  all  petroleum 
marketing  firms  owning  1,000  or  more 
USTs  and  all  other  UST  owners  that 
report  a  tangible  net  worth  of  $20  miUion 
or  more  to  the  U.S.  Securities  and 
Exchange  Commission  (SEC),  Dun  and 
Bradstreet  the  Energy  Information     - 
Administration,  or  the  Rural 
Electrification  Administration  are 
required  to  comply  with  the  financial 
responsibility  requirementa  of  40  CFR 
Part  280,  Subpart  H  (40  CFR  280.91(a)). 
Siibpart  H  provides  diat  certain 


financial  mechaninns.  which  an  llMad 
in  that  subpart  are  €dlowable     '     y  ■ 
mechanisms  to  demonstrate  finanri«l 
resp<Hiaibility.  Section  280M(b) 
provides,  however,  that  an  owner  or 
operator  may  use  a  guarantee  or  surety  • 
bond  to  establish  financial 
responsibility  only  if  the  Attomey(8) 
General  of  the  state(s)  in  which  die 
underground  storage  tanks  are  located    . 
has  (have)  submitted  a  written 
statement  to  the  implementing  agency 
that  a  guarantee  or  surety  bond 
executed  as  described  in  diis  section  is 
a  legally  vaUd  and  enforceable 
oblation  in  that  state. 

Therefore,  those  owners  and 
operators  required  to  demonstrate 
financial  responsibility  by  January  24, 
1988,  would  be  precluded  from  using 
guarantees  or  surety  bonds  unless  Ae 
necessary  Attorney  General 
certifications  had  been  obtained  Once 
die  Attorney  General  of  a  state  has 
issued  a  certification,  that  certification 
is  valid  for  all  owners  and  operaton 
using  a  guarantee  or  surety  bond  for 
USTs  located  in  that  state.  There  is  no 
requirement  that  each  individual  owner 
or  operator  obtain  a  separate  written 
statement  frtim  the  Attorney  General 

The  Agency  adopted  the  requirement 
for  Attomey(s)  General  certification  to 
ensure  that  the  mechanisms  satisfy 
necessary  contractual  formalities  or 
requirementa  of  a  state's  law  (53  FR 
43322, 43339.  Oct  28. 1988).  EPA  remains 
convinced  that  such  review  by  state 
Attoniey(s)  General  is  desirable  and 
will  provide  a  valuable  assessment  of 
the  validify  and  enforceability  of  the 
guarantee  and  surefy  bond  mechanisms 
under  the  laws  of  particular  states. 

Since  publication  of  the  final  rule, 
however,  it  has  become  apparent  that 
additional  time  after  January  24, 1989, 
will  be  necessary  for  state  implementing 
agencies  to  contact  their  state  Attorneys 
General  and  for  the  Attorneys  General 
to  conduct  their  review  of  the  guarantee 
and  surefy  bond  mechanisms  and 
respond  in  writing  to  the  implementing 
agencies.  EPA  has  taken  stefM  to 
expedite  and  assist  the  Attorney 
General  certification  process  by 
providing  sample  documento  to  the  state 
implementing  agencies.  However,  it 
appears  that  in  fact  the  necessary 
reviews  cannot  reasonably  be 
completed  by  January  24, 1989. 

The  Agency  therefore  is  modifying  the 
compliance  date  in  S  280.91(a). 
Demonstration  of  financial 
responsibilify  by  the  category  of  ownera 
subject  to  1 280Jn.(a)  continues  to  be 
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required  by  January  24. 1968.  However. 
EPA  it  mod^ring  i  28an(a)  to  specify 
that  the  compliance  date  for  the 
certification  in  S  28aM(b)  is  July  24, 
198a  Between  January  24, 19ea  and  July 
24, 1988.  ownen  and  operators  will  be 
allowed  to  demonatrate  financial 
responsibility  with  guarantees  or  surety 
bonds  even  if  the  state  Attomejrfs] 
General  of  the  state(s]  in  which  the 
U8Ts  are  located  have  not  provided 
written  statements  that  the  guarantee  or 
surety  bonds  are  valid  and  enforceable 
in  that  state.  After  July  24. 1988.  such 
nvritten  statements  %irUl  be  necessary 
before  the  guarantee  and  surety  bond 
may  be  used  to  demonstrate  financial 
responsibility. 

To  the  extent  thia  is  a  "raie"  under 
section  163  of  the  Administrative 
Procedure  Act  EPA  believes  that  there 
is  "good  cause"  for  making  this 
technical  modification  of  the  recently 
pKHUulgated  financial  responsibility  rde 
without  additional  public  comments. 
This  modification  is  for  a  very  short  time 
period,  does  not  diange  any  snbetantive 
reqtrirements  under  the  rule,  and  it 
necessitated  by  the  imminent 
compliance  deadline  which  die  Agency 
has  only  recently  discovered  may  be 
unreasonable  in  Heu  of  the  status  of 
state  Attorney  General  certifications. 

Uat  of  Snblacto  fai  4t  CFR  Part  288 

Administrative  practice  and 
procedure.  Environmental  protactian. 
Hazardous  aiatetials  insuranoe.  Surety 
bonds.  Underground  storage  tanks. 

Dated:  Jamiary  2B.  uea 


DEPARmENT  OF  HEAtTHANP 
HUMAN  SERVICES  .'   7^     '    V"" 


AdrnMstraOon 


Acting  Auiatant  Administrator.  Office  of 
Solid  Wagte  and  Emergency  Response. 

The  following  changes  are  made  in 
FRL-UST-^  3419-3.  die  Underground 
Storage  Tanks  Containing  Petroleum — 
Flnawirial  RaapoosiUlity  Requirements 
puUiahed  in  die  Fadsial  Hagistar  on 
October  28, 1988  (SO  PR  4332^ 

PART  2M-(AMEN0E01 

1.  The  audiority  dUtkm  for  Part  280 
continuaa  to  read  as  follows: 

Amhoriir  42  UAC  eeiz.  am.  aoQi(a). 
6981(5),  eMi(c).  wn(d),  a80i(e),  awi(n,  Md 
a8ei(h). 


f280J1    |<ysn8sd| 

2.  Section  280.91(a)  is  ameoded  by 
reviaing  "24, 198a"  to  read  "Zt.  198a 
except  that  ooapUanoe  with  i  28a94(b) 
is  required  br  }^  24. 198a'* 
(FR  Doc.  «»-2273  Filed  2-a-n;  talMai). 
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Federal  Shw  pi  Ov8fp>yiH8Wi> 
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AOmcv.  Health  Care  Financing 
Administration  (HCFA).HHS. 
action:  Final  regulatifma. 


;  This  rule  amends  the 
Medicaid  regulations  to  specify  the 
requirements  and  procedures  under 
which  States  are  allowed  60  days 
following  the  date  of  discovery  of  an 
overpayment  to  a  Medicaid  provider  to 
recover  or  attempt  to  recover  the 
overpayment  before  the  Federal  share 
must  be  credited  to  HCFA.  The  Federal 
Government  will  share  in  any 
overpayments  that  the  State  documents 
it  is  unable  to  recover  because  the  debts 
of  the  provider  have  been  discharged  in 
bankruptcy  or  die  provider  is  out  of 
business. 

The,  regulations  implement  section 
9512.of  the  Consolidated  Omnibtta 
Budget  Reconciliation  Act  of  19K. 
OATi:  These  regulations  are  effective  on 
April  4. 1988.  States  are  not  required  to 
comply  with  die  information  coQection 
and  reporting  requirements  listed  in  die 
preamble  under  the  heeding  Taperwork 
Reduction  Act"  until  die  Office  of 
Management  and  Budget  approves  them. 
KM  raKTMN  MFONMATION  CONTACTt 
David  Greenbcrg.  (301)  9eft-327a 

rARVI 


Federal  grants  to  the  States  are 
authorized  under  tide  XIX  (Medicaid)  of 
die  Social  Security  Act  (die  Act)  to 
provide  financial  sharing  in  medical 
assistance  to  certain  needy  individuals. 
Medicaid  programs  are  finianced  jointly 
with  Federal  and  State  funds  and  are 
administered  by  thw  States.  A  State 
administers  its  Medicaid  program  in 
accordance  with  a  State  Medicaid  plan 
approved  by  die  Administrator  of 
HCFA. 

In  carrying  out  the  Medicaid  program, 
the  State  Medicaid  agency  pays 
institutional  providers  of  Swvices  (e.g.. 
hospitals  and  long-term  care  fadlitiea) 
and  ncminstitutional  providers  of 
services  (e.g.,  clinics,  laboratoriea.  and 
irfiysidans)  for  medical  assiatance 
fundflhed  to  eligible  Medicaid 
:  ledpiente.  HCFA  pays  die  Federal  shue 
'  «f  expenditures  for  the  Medicaid 
:  program  to  theStateonaqoartarly^  .^ .. 


basis  according  to  dw  percentages 
described  in  section  1903  and  the 
formula  described  in  section  1905(b)  of 
the  Act  fai  general  the  State  estimates 
its  fimding  requirements  prior  to  the   - 
start  of  each  quarter  of  a  fiscal  year. 
HCFA  reviews  this  projection  and 
grants  the  State  a  sum  to  cover  the 
Federal  share  of  estimated  allowable 
payments  to  be  made  by  the  State  to 
providera  in  accordance  with  the  State 
plan.  This  sum  is  referred  to  as  Federal 
finandal  partidpadon  (Fn>). 

Within  30  days  after  the  end  of  each 
quarter,  each  State  submits  an 
accounting  report  (Form  HCFA-64,      ~ 
Quarterly  Statement  of  Expeaditiues) 
showing  its  actual  expenditures  during 
the  quarter  that  has  ended.  After       ,  -^ 
deferring  the  Federal  share  of      "-     ' 
questioned  expenditinres  and 
disallowing  the  Federal  share  of 
unaliowafaTe  expcsiditures.  HCFA 
compares  allowable  FFP  to  the  amount 
previously  advanced  to  the  State  for 
that  quarter.  Any  adjusting  of  amounts 
owed  HCFA  or  die  State  ia  reflected  in  a 
subsequent  grant  award. 

Improper  payments  occur  from  time  to 
time  in  any  large  daims  processing 
system.  Under  Medicaid,  some  improper 
State  payments  daring  a  quarter  may 
not  be  detected  by  the  Fedoal 
Government  or  the  State  mtd  after  the 
State  has  submitted  its  expenditure 
report  for  that  quarter  to  HCFA. 
ConsequenUy.  the  Federal  Government 
unknowingly  parddpates  in 
overpayments  made  by  the  Stete 
agency,  as  these  amounts  are  induded 
in  the  expenditures  reported  to  HCFA 
prior  to  discovery  of  the  overpaymente. 

Federal  laws  provide  for  the  recovery  - 
of  the  Federal  share  of  Medicaid 
overpayments.  The  Federal  Claims 
Collection  Ad  of  1966  (FCCA),  31  U.S.C 
3711.  as  amended  by  the  Debt  Collection 
Ad  of  1982,  requires  each  Federal 
agency  to  attempt  to  collect  money 
owed  the  Federal  Government  from 
daims  generated  through  agency 
activities.  This  requirement  of  the  FCCA 
is  implemented  in  regulations  at  45  CFR 
Parts  30  and  101  through  106.  In 
addition,  section  1903(d)(2)(A)  of  the 
Sodal  Security  Act  specifically  requires 
that  FFP  for  Medicaid  be  reduced  or 
increased  to  the  extent  of  any 
overpayment  or  underpayment  that  die 
Secretary  determines  was  made  to  a 
Stete  in  any  prior  quarter.  Section 
1903(d)(3)  of  die  Act  provides  diat  die 
Secretary  must  oonsider  the  |»o  rate 
Federal  share  of  the  net  amount 
recovered  during  any  quarter  by  a  Stete 
to  be  an  overpayment  which  must  be 
vdjnated  under  the  provisions  of  section 
r'a903(dH2)  of  die  Act  Under  section 
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1903(d)(2)  of  die  Act  HCFA  a4iiuts  FFP 
for  the  quarter  In  i*dilch  amr 
oveipayment  Is  reported.  Tut  offset  la 
contingent  upon  a  Stete  noUfylng  HCFA 
of  an  impropiar  payment  to  a  providec.  m 
upon  discoveiy  of  oveniaymente 
throui^  HCFA.  IfflS.  or  GAO  revtew 
and  audit  processes.  Before  enactmant 
of  the  Consolidated  Ctainibus  Budget 
Reconcfliaflon  Act  of  1985  ((fiscussad  in 
detail  in  die  next  section  of  this 
document),  if  a  Stete  reported  an 
oveipayment  or  If  an  overpayment  was 
discovered  in  a  Federal  review,  the 
Federal  share  of  die  overpayment 
amount  was  subject  to  immediate  refund 
by  the  Stete  tfarnQh  die  grant  aw vd 
process  under  the  provWons  of  section 
1988  of  die  Act 

Legislaflva ChaipM-.^  -Jy-  •      ''.'- 

Section  8512  of  die  rnnapTi^^^if^d 
Omnibus  Budget  ReonndlJation  Ad  of 
1985  (COBRA].  Pub.  L  99-272.  eudad 
on  April  7, 1986.  amended  section 
1903(d)  of  die  Sodal  Security  Ad  to 
diange  the  refund  requiremanto  fat 
overpaymente  made  to  Medicaid 
proiddm*.  Section  9512  added  sectioa 
ig03(d)(2)IC}  to  dte  Act  to  provide  diat  a 
State  has  80  days  fitun  (fiscovery  of  an 
overpayment  to  a  person  or  odier  entity 
to  recover  or  attei^  to  recover  that 
overpayment  before  the  Federal  ahare  of 
the  overpayment  must  be  refiinded  to 
HCFA  dmni^  an  adjustment  ia  Ite  FFP 
payment  Sections  lfl03(d)t^  tQ  and  tD) 
of  the  Act  fmthar  provide  diat  an 
adjustment  to  die  FFP  jutyment  to  the 
Stete  must  be  made  at  the  end  of  die  60- 
day  period,  whether  or  not  the 
overpayment  has  heeu  recov«ed  by  the 
Stete.  unless  die  Stete  has  been  tmabla 
to  recover  the  overpayment  becaase  the 
overpayment  is  a  dhebt  that  has  been 
dischaiged  in  l>ankntptcy  or  is 
otherwise  uncoUecteble  frem  a  provider. 
(We  have  interpreted  "otherwise 
uncoBectaUe"  to  mean  that  the  provider 
is  out  of  business,  as  exidained  ki  detafl 
later  ki  this  document.)  Section  6S12  of 
COBRA  is  effective  for  all  overpaymente 
identnied  far  quaiten  beginning  on  or 
after  October  t,  1985.  lliese  final 
regulations  implement  section  9612  of 
COHIA. 

Notke  #f  ftepoaed  BiilamiMi^ 

On  December  21. 1987,  we  published 
in  the  Fedenl  Regbtar  a  notice  of 
proposed  rulemaldng  fNFRM)  to 
implement  section  9812  of  COBRA  (52 
FR  48290).  We  received  six  pieces  of 
correspondence  from  State  agencies 
commenting  on  die  NPRM.  A  summary 
of  the  commente  received,  our 
responses,  and  any  changes  made  in 
tbeaa  fiaalxapdatdflo*  aa  a  lesslt  flf  Am 


conunenti  OB  the  propoaad  aegulatioBS 
are  presented  latarlu'diis  doannent 


Definition  ofOvaipayment 


For  purposes  of  impleaeBtiBg  aectfoa 
9512  of  GOWA.  «M  Wve  defined  an 
ovecpaymant  In  Unse  fofidatkas  as  die 
amount  aid  eh  la  yaid  by  Aa  State 
Medicaid  afaacir  to  a  peBBoa  or  otker 
entity  In  aKceaa  of  the  anoot  that  te 
proper  lyidaraectiaa  1902  of  the  Act  and 
which  is  required  to  be  fcfonded  to 
HCFA  «Bder  sactfaa  1888  «r«lw  Act  0B 
this  docment  "peraoB  «r  other  aod^ 
is  refened  to  as  a  '^pnvidsr^'  in 
acoMdaaoe  with  Iho  defiidtion  at  42  CFR 
400.203  af ike  Madkakl  wgriaHfaws) 
Some  exMivlea  of  sttaationa  thaft  auqr 

Illli  osaiiisf  iMsils  aw:  Oajiiicate 

paymaote;! 


provider;  mmi  yayeote  at  i 
rates. 

Sitit^ioBsinvoMngi 
providar  nlMhananMBl  alti'lnilahie  to 
rate-sBtUag  latheds  or  aggegate 
paynsanto  that  are  higher  than  the 
Medicaee  aipper  peymeirt  Uadt  alao  may 
be  canaidered  ovarpaymenta.  However, 
determining  whether  an  smiiaal  paid  la 
an  iaatttattoaal  provider  under  msf  n^ 
setting  ^stea  is  coasidered  an 
overpayaant  for  fddcfa  die  Federal 
share  asoit  be  refoaded  aooordtag  to 
these  regulatioaa  depends  on  the 
maaaar  hi  widdi  the  Stete  pureues 
recovery  of  (he  excess  ^Doonta.  ff  an 
overpaysMBt  to  an  inatitnfiond  provider 
for  a  prior  yei^s  reported  ooate  is 
discovered  and  the  State  recovers  dnd 
oveipayaKBl  aeiely  dnou^  a  redudton 
in  the  providei^s  per  tftem  rate  for  a 
subseqaeat  jfoor,  diat  oveipuyueut  is 
JOt  subject  to  the  requiremeute  of  these 
regulatioBs.  hi  dds  case,  no  refund  of  ^ 
Federal  share  eiqiUdtly  related  to  the 
original  overpayment  is  required. 
Becaoae  oveipaymeuU  recovered  aolely 
by  TCoudog  a  current  year  per  diem  rate 
are  not  subject  to  die  r^nnd 
requiremente  of  diese  regidatioiis, 
refimd  of  the  Federal  share  does  not 
occur  nntfl  the  State  daims  expenditures 
at  the  reduced  rate.  However,  it  in 
additfon  to  or  Instead  of  reducing  the 
current  per  diem  rate,  the  Stete  diooses 
to  recover  any  excess  amounte 
perviously  paid  by  a  lump  sum 
repayment  by  an  installment  repajrment 
plan,  or  by  withhokflng  a  portion  (^ 
fotura  paymento  to  the  provider,  an 
oveipayment  sobjed  to  these 
regulations  existe  and  the  Federal  share 
of  that  amount  mast  be  refunded 
accordtng  to  the  proviaians  of  sections 
1908(d)  [Q  and  tS)  of  the  Act  Iherefon^ 


we  will  consider  exeaaaiva  provider 
paymeato  attdbataUe  to  rate  aetting 
systems  as  overpaymente  sobjed  to 
these  regulations  only  if  recovery  is 
pursued  for  diacrete  amounte  (and  not  if 
recovery  is  parsoed  by  ledud^  future 
per  <hem  rates).  We  have  established 
this  policy  becaase  it  would  not  be 
admiaistrativety  feaaiUa  for  Stales  to 
adjust  prtyar^y  far  onaUowable  ooato 
under  the  pioviaions  of  the  r^galatiaaa 
where  a  State  poiaaes  recovery  of  those 
amoaote  aolely  tfaioiigh  redactions  ia  . 
current  per  diam  rates. 

For  purpoees  of  these  regulations,  we 
will  consider  depredation  paymante  as 
overpaymente  if  a  Stete  requires  their 
recapture  in  a  discrete  amount(s)  upon 
gain  on  the  aala  of  asaete.  We  consider 
depredatiaa  payneate  as  ovctpaymente 
in  dds  alhnliaa  bocaaae  they  aattefy  < 
deflidthm  af  aa  oeaspqnaot  ia  thaae 
regulations.  They  iavohre  both  ooate 
foondtobeaatiiualodiBcorrecdy  as 
wdl  as  an  attempt  to  lacovet  axcesaivi 
piipii— te  horn  the  ptovidei  (aoleas  ib 
buyer  assumes  the  aaOai'a  deb^ 

Caaea  tavoMog  third  party  liabflNy 
are  not  sobject  to  diese  regoUtioas  i 
these  aRaations  do  not  constitute 
oveipajrmeDte  as  defined  ta  these 
lugiuatieos,  Tney  represent  pajrmento 
diat  woold  be  ^owaUe  had  another 
payer  not  been  legally  responsiUe  for 
them,  hi  fod,  the  statute  cleatly 
distinguishes  third  party  BabOity 
situatiaas  non  overpaymente  subjed  to 
section  f809(dH2KC)  of  the  Act  Section 
1903(d)(2)(B)  of  die  Ad  provides  diat  a 
refund  to  the  Federal  Government  is  not 
due  untfl  the  State  has  been  reimbursed 
by  the  UaUe  third  party.  Section 
1903(d)(2)(C)  requires  die  Stete  to  refund 
die  Federal  riiare  of  a  provider 
overpayment  following  a  80-day  period, 
whether  or  not  recovery  has  bc«n  made. 
Likewise,  prultate  coDectiuns  from  the 
estetes  of  deceased  Medicaid  redpiente 
are  not  subjed  to  these  regulations,  as 
they  represent  the  recovery  of  paymente 
properly  made  from  resources  later 
determhied  to  be  available  to  the  State. 

The  Conference  Report  accompanying 
COBRA  refos  only  to  overpayments 
made  to  providen  (R  Rep.  No.  453, 99th 
Cong.,  1st  Sees.,  548  (1985)).  In  view  of 
this  Congressional  intent  and  our  past 
practice  not  to  consider  overpaymente 
due  to  recipient  eligibility  errors  to  be 
overpaymente  to  providos.  we  have  not 
made  these  rcgnlatims  applicable  to 
eligibility-related  oveipaymente.  The 
federal  share  of  overpajrmeats 
involving  reorients  must  be  refunded 
immedtetely  foOowing  discovery,  as 
required  under  section  1903(dK^A)  of 
the  Act  if  die  overpayment  oocun 
doriag  a  period  far  wlud  Medicaid 
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Quality  Control  (MQC)  ■ystams  an  not 
In  affect  For  periods  durtog  which  these 
systems  are  in  effect,  the  Federal 
Government  recoups  recipient 
overpayment  dollars  exclusively  on  the 
basis  of  MQC  penalties  and  States  are 
not  required  to  refund  these  amounts  in 
accordance  with  sectim  190S(dK2)(A)  of 
the  Act  These  regulations  also  do  not 
apply  to  overpayments  involving 
administrative  costs.  Therefore,  the 
Federal  share  of  all  overpayments 
involvint  adminlstrattve  costs  must  be 
nfiBaded  immediately  fdlowing 
discovery,  aa  required  by  section 
ig03(dX2KA)ofdMAct 

Discovery  of  OverpaymeatM 

Overpayments  are  discovered  in 
vaiiooa  ways:  The  State  or  a  provider 
may  reongnlw  upoo  a  routine  review 
that  a  payment  error  has  occurred  or  a 
Federal  review  may  discover  an 
overpayment  diet  a  Stata  should  hav* 
discovered  but  has  not. 

Section  19Q8(dX2XC)  of  die  Act  allowe 
a  State  00  d^rs  from  the  date  of 
discovery  of  an  overpayment  to  recover 
or  attnapt  to  recover  the  overpajrment 
from  a  provider  before  the  State  must 
refund  the  Federal  share  of  the 
overpayment  to  HCFA.  Since  discovery 
signifies  the  date  cm  which  the  60- 
calendar  day  recovery  period 
commences,  it  is  necessary  to  sstabUsh 
rules  of  discovery. 

In  these  regulatiois,  we  specify  that 
discovery  of  overuayments  resulting 
from  situations  otner  than  fraud  or 
abuM  (including  excessive  deinedation 
payments  defined  as  overpayments) 
occurs  on  die  earliest  of  the  following: 
(1)  The  date  on  whkh  any  State 
Medicaid  agency  official  or  other  State 
official  first  notifies  a  provider  in  writing 
of  an  overpayment  according  to  State 
poUdes  and  procedures,  and  specifies  a 
dollar  amount  that  is  subject  to 
recovery.  (2)  dM  date  on  whidi  a 
provider  Initially  acknowledaes  a 
specific  overpaid  amount  to  ue  State  fai 
writing:  or  (3)  die  date  any  State  official 
or  fiscal  agent  of  die  State  initiates  a 
formal  acfion  to  recoiqi  aqiedflc 
overpaid  amount  from  a  provider 
without  having  first  notified  the  provider 
in  writing. 

In  the  definition  of  discovenr.  we 
specify  tibat  initiating  a  formal 
recoupment  action  substitutes  for 
written  notification  by  the  State  or 
provider  indicating  the  existence  of  an 
overpeyment  Some  States  or  their  fiscal 
agents  maintain  negadve  (credit) 
balance  reports  Vtttiag  individual 
Medl^d  providers  and  the  amounts 
they  owe  the  State  (Le.,  accotmts 
receivaUe).  Sometimes  a  State  will 

initiate  recoupment  of  an  overpayment 


by  reducing  a  future  payment  to  a 
provider  widiout  having  first  given 
notice  of  its  intent  to  do  sa  espedally  if 
the  overpayment  amount  is  small  The 
statutory  purpose  of  discovery  is  to 
establish  die  starting  date  for  an 
overpayment  recovery  period. 
Therefore,  if  an  overpayment  amount 
has  been  entered  on  a  negative  balance 
report  for  the  purpose  of  initiating 
recoupment  without  prior  notice  to  the 
provider,  tlie  eo-day  recovery  period 
may  be  said  to  have  begun  with  the 
negative  balance  report  entry. 

Discovery  of  oveipaymeats  resulting 
from  fraud  or  abuse  situations  occurs  on 
die  date  of  tibe  final  written  notice  of  an 
overpayment  that  the  State  sends  to  die 
provider  specifying  a  dollar  amount 
subfect  to  recovery.  Fraud  or  abuse 
situations  are  distinguished  from  other 
overpayments  because  of  the  need  to 
oonsidff  not  only  the  appropriateness  of 
die  individual  payment  but  also  die 
intent  or  past  bilUng  practices  of  die 
provider.  Discovery  in  fraud  or  abuse 
cases  does  not  occur  until  final  written 
notification  to  the  provider  in  order  to 
permit  State  officials  adequate  time  to 
conduct  the  necessary  investlgati<ms 
and  to  reeohre  die  leffU  issues  peculiar 
to  tliMe  situations. 

tf  a  Federal  review  at  any  time  reveals 
that  a  State  has  failed  to  discover  an 
overpayment  or  has  discovered  an 
overpayment  amount  but  failed  to  either 
(1)  send  written  notice  of  the 
overpayment  to  the  provider  specifying 
a  doUar  amount  subject  to  recovery 
under  the  applicable  standard  State 
policies  and  procedures,  or  (2)  initiate  a 
formal  recoupment  action  against  the 
provider  without  prior  notice,  under 
these  r^pilations  discovery  is  deemed  to 
have  occurred  on  the  date  the  Federal 
official  first  notifies  die  State  of  die 
overpayment  in  writing  and  specifies  a 
dollw  amount  that  ia  subject  to 
recovery.  This  provision  reflects  our 
belief  diat  faihire  of  die  State,  for  any 
reason,  to  discover  an  overpayment  and 
either  notify  the  provider  in  writing  at 
tibe  overpayment  or  initiate  a  formal 
action  to  lefxntp  a  apedB6  oterpaid 
amount  from  a  provider  wtthoul  such 
notice  does  not  rdleve  the  State  of  its 
liability  to  refund  the  Federal  share  of 
the  overpayment  The  State  must  refund 
die  Fednu  share  of  the  overpayment  at 
the  end  of  the  OO-day  period  after 
discovery  by  the  Federal  official,  unless 
die  State  notifies  HCFA  diet  die  debt 
has  been  dlsdiarged  in  bankruptcy  or 
the  provider  is  out  of  business. 

We  are  not  prescribing  the  details  of 
the  form  that  the  State's  notice  to  the 
provider  must  take  if  the  State  notifies 
the  provider  in  writing  rather  than 
initiates  a  formal  recoupment  action 


without  prior  notice.  Written 
notification  may  indicate  either  a 
tentative  or  final  overpayment  amount 
to  be  recovered.  This  notification  may  or 
may  not  constitute  a  formal  demand  for 
repayment  or  mention  any  appeal  rights. 
The  mention  or  availability  of  appeal 
rights  does  not  under  any  circumstances 
extend  the  date  of  discovery.  However.    . 
regardless  of  the  form  of  the  State's 
lurtlce,  under  these  regulations  written 
notification  occurs  at  the  point  where 
the  State  documents  its  communication 
by  giving  the  provider  %vritten  notice 
regarding  a  specific  doUar  amount 
subject  to  recovery.  Similariy.  the  form 
of  the  notice  Is  not  prescribed  when  the 
provider  prompts  discovery  by  initiating  .' 
contact  widi  die  SUte  agency.  What  is 
significant  is  diet  the  State  Mediceld 
agency  has  been  notified  in  writing  of 
the  specific  overpayment  subject  to 
recovery  or  the  provider  has 
acknomdedged  a  specific  overpaid 
amount 

We  believe  die  changes  to  section 
1903(d)  of  the  Act  made  by  section  9512  "■ 
of  C09RA  support  interpretation  of  the 
term  "discovery"  to  mean  the  date  on 
which  any  State  official  first  specifies  an 
overpayment  amount  for  purposes  of 
hitranal  review  and  foUowup.  However, 
under  this  Inteipretatitm.  discovery  ^_^ . 
could  significandy  pre-date  written  ^,  ,..'^ 
commimication  of  the  overpajrment      . 
amount  to  the  provider  or  initiation  of  a 
formal  recoupment  action  without  prior 
notice  and  nii^t  not  afford  the  State 
sufficient  time  for  the  overpayment  to  be 
verified  and  the  notice  to  be  processed 
within  the  State  agency  or  for  a  negative 
balance  report  entry  to  be  made  before 
the  eo-day  period  begins. 

A  State's  partial  collection  of  an 
overpayment  amount  &t>m  a  provider 
during  the  60-day  recovery  period  does 
not  extend  die  ao-day  time  limit 
following  discovery  allowed  the  State 
for  seeking  to  recover  the  total 
outstanding  balance.  The  outstanding 
balance  is  still  due  to  HCFA  upon 
expiration  of  the  60-day  recovery  period. 

Sometimes,  during  the  eo-day 
recovery  period,  a  State  makes  a 
downward  or  upward  adjustment  to  the 
overpayment  amount  originally 
communicated  between  the  State  and 
the  provider.  U  these  adjustments  are 
made  in  accordance  with  the  approved 
State  plan.  Federal  Medicaid  law  and 
regulations,  and  the  appeals  resolution 
processes  specified  in  State 
administrative  policies  and  procedures, 
these  adjustments  are  subject  to  specific 
conditions:  Downward  adjustment  to  the 
original  overpayment  amount  while 
reducing  the  total  dollar  amount  subject 
to  State  recovery,  does  not  change  the 
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eonlay  rseovary  period  for  the 
outstanding  bakoca.  Upward 
adjustoMBt  lo  die  original  owpaywaeot 
amount  also  does  mat  rhango  the  eo^y 
period  for  recovery  of  die  oii^aal 
amount  However;  the  incceiBenlBl 
amount  is  subject  to  its  own  OO-day 
recovery  period  beginning  on  the  oete  of 
the  State's  written  notice  to  the  provider 
regarding  the  additional  overpayment 
amount 

AdfmtmaatB  to  Aetani/  Pafment 

Section  190a(dJ(2)(C)  of  die  Act  as 
added  oy  section  9512  of  COBRA, 
specifies  that  an  adjustment  in  the  FFP 
payment  to  the  State  reflecting  die 
Federal  share  of  the  overpayment  must 
be  made  at  die  end  of  the  eo-day 
recovery  period  foBewing  discorvery.  In 
aoeordsMie  wMi  Mctims  ige9(dK2)  (A) 
and  (8)  of  the  Act  (wUdi  contain 
language  naffectod  by  COBRA),  States 
report  Ikek  Medicaid  expendituies 
quartariy  (on  die  Pom  HCPA-44 
Quartef^  Stateaient  of  Expemfitures) 
and  FFP  payments  to  States  «e 
adjusted  dvoo^  dn  HCFA  grant  award 
proeosa.  Hw  HCFA-M  Qttu^riy 
Statemaat  of  bcpendMarse  is  due  to 
HCFA  10  days  aflsr  the  end  of  eadi 
quarter.  Cenaequendy,  we  are  reqniriBg 
States  to  credN  HCFA  wMi  die  Pederri 
share  of  overpeysaaNs  on  Are  Fonn 
HCFA-«i  snbaMted  Isrike  qaavter  in 
whiak  dH  0»day  perfed  feHowteg 
discawety  ends.  Howesei,  we  are  not 
req^ring  States  to  refend  the  Federal 
share  of  oveipayiaents  in  diis  manner  if 
the  State  vaports  die  Fedarri  riiars  of  a 
coUectisai  or  aabsBits  aa  eiqienditnre 
claim  radaoed  by  a  dlacrete  amount  to 
recover  an  overpayoMnt  prior  «e  Bm  end 
of  the  eo-day  period  following  discovery. 

The  statute  does  not  require  States  to 
credit  HCFA  with  intenst  on  die 
Federal  share  afawerpeyflsants  due  at 
the  end  of  the  neday  paiod  following 
discovery.  liewevar.  iif  a  SUte  aasasaes 
the  provider  iaterast  ia  reoovariBg  an 
overpaysaaat  regulatioBB  under  45  CFR 
74^a)  reqoire  Slates  to  ontht  HCFA 
widi  &a  Fsdnri  aiuue  of  diet 
asseasaent  at  the  time  die  refend  af  die 
Federal  share  of  the  overpayment 
amount  collected  is  made. 

Requiring  the  credit  of  the  Federal 
share  of  overpaymants  on  the 
expemyture  etataaent  wbautted  fat  the 
quarter  in  which  the  OO-day  period  ends, 
rather  than  requiring  an  immndintn 
refund,  assures  ccnsisteBt  application  of 
the  statute  and  siaiplifies  the 
administrative  prooess.  in  soam  caeea.  it 
also  nsulto  ia  aUewiaga  State  more 
than  60  days  after  diaoovery  to  pursue 
recovery  and  credii  HCFA  widi  dw 
refund.  For  aiins^ils,  if  the  overpayment 
is  dlsoowered  on  Apfd  1  (tke  first  day  of 


die  diirri  quarter  of  dw  Federal  fiscal 
year),  dw  eo<lay  period  wmrid  end  May 
3a  However,  the  Fen  HCFA-a4  for  die 
third  quarter  oo«eta  the  padod 
extending  to  fnae  Ml  In  this  *»i**Tf. 
die  State  would  adaaily  have  90  days 
aftar  diaoovery  befsre  crediting  HCFA 
widi  die  Federal  ahare  of  the 
ovcipO|teanL  It  far  exampte,  discoveiy 
is  made  en  May  2.  the  004tey  period 
would  and  on  jfuly  2  and  the  Federal 
share  of  Ae  ovarpayBeat  amount  would 
not  have  to  be  lepofted  until  the 
sufanyaeion  of  iba  aKpenffitue  statement 
for  the  faarib  qaaiter,  wMch  ends 
September  90,  or  nealy  ISO  deys  after 
discovery.  (Since  an  expemfitMe 
statement  is  due  to  HCFA  90  days  after 
the  end  of  aacb  qBHter,  die  State  woidd. 
in  fact  havo  aa  additiona!  30  days 
beyond  the  tteseframes  cited  in  die 
examples  before  actually  crediting 
HCFA  wHh  the  rsderal  riiere  of  die 
overpaysMnt  amoants.)  As  stated 
earlier,  we  brfieve  Biii  prooedme  is  die 
most  athafaiistrativety  feasiUe 
alternative  which  remains  consistent 
wltb  tlM  requfreaiento  of  tiie  Act  for 
subuiMai  of  quarterly  expeudituie 
stateaiente  and  subsequent  adjustment 
of  the  FFP  peymeut  tfarou^  the  grant 
award  process. 

On  occarion.  It  may  be  necessary  for 
States  to  submit  dalms  for  FFP  to  adjust 
the  Federal  share  of  overpayment 
amounta  jn-evious^  cre<^ad  to  HCFA 
because  of  downward  adjustmenta  to 
the  original  oveipayment  amount  based 
on  the  approved  State  plan.  Federal 
Medicaid  law  and  regulations,  aad  the 
appeals  resolution  processes  specified 
in  State  administrative  policies  aad 
procedures.  Under  these  regulations,  we 
are  requiring  States  to  submit  dime 
retroactive  claims  fer  FFPun  the  Form 
HCFA-64.  The  normal  2-year  filing  limtt 
for  retroactive  claims  does  not  apply  to 
these  adjustments,  as  downward 
adjustmenta  to  overpayment  amounta 
are  not  retroactive  daLns  but  merely 
reflect  the  redaimiog  of  casta  previously 
claimed 

These  regulations  do  not  contemplate 
States  refaadmg  more  dian  the  amount 
due  the  Federal  Government  Therriore, 
States  should  not  report  on  tiie  Fonn 
HCFA-64  any  csttections  made  on 
overpayaunt  aaKwaite  for  which  the 
Federal  ahare  has  been  previously 
refimded.  ia  addition,  if  a  State  has 
refunded  the  Federal  share  of  an 
oveipsfBient  as  required  by  these 
regulatioas  and  the  Stata  soiMequendy 
makes  recovery  by  rethidng  future 
provider  payaieata  by  a  discrete 
amount  the  State  sfaonid  not  reflect  diat 
reduction  in  its  dalm  of  Federal 
financial  partidpatian. 


Far  purposes  of  a<^asting  die  FFP 
payment  the  ctoiges  made  to  section 
1999(d)(2)  by  sectioa  9512  of  COBRA  do 
not  requias  es  to  consider  whetiier  the 
State  is  abte  to  recover  die  overpayment 
by  die  end  of  the  eo-dey  period,  except 
for  uncoUactibte  araoaata  <fiscussed  in 
the  foUowiag  section  of  this  preamble. 
We  recognice  diat  the  oteipaymeut  debt 
coUectioB  proceas  foBowed  by  die  State 
is  sometimes  prolonged  end  legaBy 
complicated.  Ilowevei,  the  plate 
wording  of  sections  1909(d)(2)  (C)  and 
(D)  does  not  permit  die  Federal 
Government  to  delay  adjustment  to  FFP 
by  allowing  the  State  a  recoveiy  period 
of  more  than  00  dajrs  while  the  State 
awalta  die  exhaustion  of  provider 
appeals  or  judicial  review,  or  the 
execution  of  repayment  plans. 
(Regidations  under  45  CFR  TOIXSR  do 
permit  repayment  of  Federal  hinds  by 
an  instaHment  plan  in  limited  situations 
where  the  amount  of  the  repayment 
exceeds  2%  penkAt  of  the  estimated 
annual  State  Aan  lor  die  prograsL  Our 
regulations  in  this  docum«it  <to  not  alter 
the  provWons  of  \  201.66  and  are 
compatible  widi  diat  aection.)  In 
addition,  as  pxplained  previously.  States 
usually  win  have  longer  than  die  60 
days  alter  discovery  because  of  the 
additional  30  days  aHoared  loUowing  the 
end  of  each  quarter  beiore  die 
mandatoiy  Form  HCFA-M  eiqwnditure 
statementa  are  due. 

It  has  been  HCFA'a  hM^standiag 
position  that  the  Federsi  Govenanent's 
responsibility  to  participate  finandally 
in  Stata  Medicaid  exproditiuas  does  not 
enoompaas  FFFfor  extessias  or 
erroneous  State  Medicaid  expenditures. 
Coosequendy,  die  Federal  share  of 
overpaymenta  most  be  returned  to  tbe 
Federal  Goveniaient  witbte  the 
statutorily  defined  I 
the  overpaymenta  i 

claims  far  Federal  raJmburseoMnt  lbs 
Medicaid  statute  does  not  uurtriiiate 
diat  die  Federal  Govenaaent  abeofb  or 
share  te  any  loss  resiramg  bob 
paymento  not  made  te  accordanoe  wfdi 
the  approved  State  plan,  except  as 
provided  under  aaction  190S(d)(2)(D)  te 
cases  where  the  uvei'paymept  is  a  debt 
that  cannot  be  collected  beceuse  the 
provider  has  gone  bankrupt  or  the  debt 
is  otherwise  uncoUectiUe  because  the 
provider  is  out  of  business. 

Overpayments  kivoMag  Providen  Who 
Are  Bankrupt  or  Out  of  Button 

Section  19e9(d)(2)(D)  of  the  Act  as 
added  by  section  9612  of  COBRA, 
provides  that  e  Stete  is  not  required  to 
refund  die  Federal  riiare  of 
overjiaymenta  diat  constitute  debta  that 
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have  been  ditcfaaiged  in  banknq>tcy  or 
that  are  otherwise  unoc^ectibla. 

Under  Federal  law,  s  debtor  who  files 
a  baakmptcy  petition  receives  an 
autoouitic  stay  from  demands  from 
creditors  as  <»  the  dsy  he  or  she  files  the 
bankruptcy  petition  in  Fedaval  court 
Therefore,  fha  State  is  iwevented.  as  of 
the  fiUns  dste  of  the  bankruptcy 
petition,  from  any  recovery  unless  the 
court  at  a  later  date  denies  the 
bankruptcy  petitioB  or  some  portion  of 
the  debt  is  rsooversd  later  tlooosh  a 
oourt-appravod  discharge  of  baiua^tey. 
Becaass  of  tUs  sutomstic  stay  and  the 
State's  inability  to  recover  during  the 
period  between  die  filing  of  the 
provider's  bankruptcy  pedtion  and  the 
court's  sdjodication  of  that  petltian.  we 
ere  not  requirina  States  to  reftmd  die 
Federal  share  «  overpayments  made  to 
a  provider  declaring  bankruptcy  as  of 
the  date  the  bankruptcy  petition  is  filed 
widi  die  Pedersl  court,  provided  the 
State  is  also  noted  ss  a  creditor  on  die 
bankruptcy  petition  in  the  amount  of  the 
Medicaid  overpayment  However.  States 
must  ersdit  HCFA  with  dis  Fedval 
share  of  any  overpayment  amounts  that 
diey  recover  under  a  court-approved 
dischatge  of  bankruptcy  on  me  first 
Form  HCFA^e*  filed  after  receipt  of 
thoee  funds.  Further,  States  are  required 
te  credit  HCFA  with  dn  Federal  share 
of  any  overpeyments  inade  to  a  provider 
whoee  petition  for  bankruptcy  is  denied 
in  Fedml  court  on  the  later  of  the  next 
Form  HCFA-e*  submission  following 
the  date  of  the  court  decision  or  the 
Form  HCFA-64  submission  for  Uie 
qusrter  in  wdiich  die  OOnlay  period 
fonowing  discovery  of  the  overpeyment 
ends. 

On  the  basis  of  the  explicit  wording  in 
the  Coofeience  Committee  Report  on 
COBRA  (HJL  Kept  No.  483,  «Kh  Cou.. 
let  Sees..  548  (1865)).  we  have  defined 
debts  ss  "otherwise  being  uncollectible" 
for  purposes  of  diese  rendations  strictly 
as  debto  ol  providers  wmo  sre  "out  of 
busiasss."  A  State  would  not  be  liable 
lor  the  refimd  of  the  Federal  share  of  an 
overpayment  if  die  provider  is  out  of 
business  and  the  overpayment  is  not 
collectible  under  State  law  and 
adwInlstraUve  procedures.  In  ssserting 
diet  a  provider  is  out  of  business,  the 
State  most  document  its  efforts  to 
located  Ae  perty  and  its  sssets.  These 
efforts  must  be  consistent  with 
sppUeabie  State  law,  policies,  snd 
procedures  snd  must  inchide  pursuit  of 
thaparty  and  its  sssets  across  State 
Unas  in  sn  attempt  to  recover  die 
overpeyment  if  this  sction  is  permitted 
under  sppHcable  State  law  and 
administrative  procedures.  The  State 
also  must  provide  sn  affidavit  or 


certification  fi!om  the  appropriate  State 
legal  audiority  eetabli^iing  diet  die 
I»ovider  is  out  of  business  and  that  the 
overpayment  cannot  be  collected  under 
State  law  and  procedwes  and  the 
effective  date  of  that  determination 
under  State  law.  The  provider  then  wiU 
be  considered  certifiaoly  out  of 
businees.  Transfer  of  ownership  within 
the  State  does  not  exen^)t  a  State  from 
the  requirement  to  refund  the  Federal 
share  of  an  oveipeyment  nnlees  State 
law  and  procedures  deem  o  provider 
who  hea  transferred  ounaership  to  be  out 
of  business  and  prechida  colkictioo  ot 
the  overpayment  from  the  provider. 

In  situations  in  which  s  State  is  not 
liable  for  refonding  the  Federal  share  of 
an  overpayment  because  the  provider  is 
either  bankrupt  or  out  of  business,  the 
State  still  is  required  to  notify  die 
provider  that  an  overpeyment  exists,  tf 
the  provider  files  s  benkruptcy  petiti<m 
w  is  certiflably  out  of  business  before 
the  eo-day  recovery  period  following 
discovery  ends,  the  State  is  not  required 
to  rrfunci  the  Federal  share  of  the 
overpayment  on  its  subsequent  Form 
HCFA-44  unless  the  court  has  denied 
die  benkruptcy  petitions.  If  the  80-day 
recovery  period  ends  before  the 
provider  files  die  bankruptcy  petition  or 
is  certiflably  out  of  business,  die  State  is 
required  to  credit  HCFA  with  die 
Federal  share  of  the  overpayment  on  the 
next  HCFAf4M  submissimL  The  Stote 
could  reclaim  FFP  for  any  unrecovered 
amount  dting  section  1903(dN2)(D)  of 
the  Act  as  suthority,  it  at  a  later  date, 
the  provider  files  for  benkruptcy  or  goes 
out  of  business  and  the  State  has  not 
been  sble  to  make  complete  recovery.  A 
Stote  could  reclaim  overpaymente 
credited  to  HCFA  only  if.  prior  to  dia  ■ .  / 
date  on  which  the  provider  files  the 
bankruptcy  petition  or  the  date  on 
which  the  provider  is  declared 
certifiably  out  of  business,  the  Stete 
vigOTously  pursues  recovery  without 
complete  success,  sccording  to  ite 
standard  policy  as  prescribed  in 
appUcabie  Stete  law  and  administrative 
procedures. 

Bffectivt  Date  of  Laxative  ProvMoM 

COBRA  was  enacted  on  April  7, 1960. 
Nonethdess,  section  9612  specifies  that 
the  provisions  for  die  recovery  of  the 
Federal  share  of  overpaymente  apply  to 
overpeymente  that  sre  identified  for 
quarters  beginning  on  or  after  October  1. 
1966.  Besed  on  dM  language  of  the 
Conference  Committee  report  we  have 
faiteriweted  overpaymente  that  are 
"identified  for  (niarters"  to  mean 
overpaymente  that  "occur  and  are 
discoversd"  during  any  quarter 
beginning  on  or  afler  October  1. 198(L 
The  dete  upon  which  an  overpayment 


oociBS  is  die  date  upon  which  a  Stete.       ..u^ 
using  ite  normal  method  of 
reimbursement  for  s  particular  class  of 
provider  (e.g.,  check,  interfiond  transfer),     : 
makes  the  payment  involving 
nnallowabie  ooste  to  a  provider.  Two 
time  periods  are  involved  in 
implemoitiag  die  overpaymmt  recovery    , 
policy: 

The  Federal  share  of  overpaymente 
that  occurred  in  quarters  before  October  '■■ 
1, 1986  but  are  discovered  after  October  ^ 
1, 1985,  and  for  which  die  Federal  share  '~ 
has  not  been  refunded  to  HCFA.  must  be  ^ 
credited  on  the  Form  HCFA-44    - 
submission  that  is  due  to  HCFA  '      '. 
immedtetely  foDowing  disoovery. 

The  Federal  share  of  aU  overpaymente  '  . 
that  occur  and  are  discovered  in 
quarters  beginning  on  or  after  October  1, 
1985  must  be  credited  to  HCFA  cm  die 
Form  HCFA-84  for  the  quarter  in  whidi    ' 
the  e(May  period  following  discovery 
ends.  For  ti^e  period  between  Octobw  1..  -■ 
1965  (die  effective  date  of  section  9512     i. 
of  CC»RA)  and  Ainil  4. 1989  (die 
effective  date  of  diese  regulations), 
Stetes  have  been  instructed,  throu^  an 
isstumce  in  section  2853  of  the  Stata  -7     :> 
Afedrco/tfAfoiiiKi/.  on  this  method  of 
crediting  HCFA  with  the  Federal  share    , 
of  overpeymente  for  which  the  80^y      .-, 
recovery  period  has  ended  in  .- 

accordance  widi  section  1903(dM2KC)  of;;^ 
die  Social  Security  Act  A  Stete  may  be    • 
found  not  Uable  for  refund  of  the  Federd ; 
share  cmly  if  the  provider  is  found  to  be     ^ 
banlmipt  or  certifiably  out  of  business      j 
(provided  that  the  Stete  has  pursued 
collection  without  complete  success 
according  to  ite  standard  policy  and  can    - 
document  these  efforte). 

Begulation  Changes 

Except  in  three  instance,  we  have 
adopted  the  proposed  regulations  issued 
on  December  21, 1987,  as  final 
regulations.  We  have  amended  the 
Medicaid  regulattons  to  add  a  new 
Subpart  F  to  42  CFR  Part  433,  Stete 
Fiscal  Administration,  to  incorporate  the   v 
provisi(His  of  section  1903(d)(2)  of  die 
Act  as  added  by  section  9612  of  COMIA.   . 
In  addition,  we  have  included  a  ..         •  i .; 
proviskm  for  recordkeeping 
requlrsBiente  in  accordance  with 
eeteblished  policy  and  procedures  for 
the  Medicaid  program  under  45  CFR  Part 
74,  Subpart  D.  Specifically,  the  new  . 
subpart  includes  definitions  and 
specifies  the  appUcability  of  the 
fsqulrenients,iKdien  discovery  of  en       "/  ; 
overpayment  occurs,  die  requiremente 
:  ^or  refimds  to  H(7A.  the  exceptions  to 
- 1  die  refund  requiremente  for 
■  overpaymente  to  providers  who  are 
banloiipt  or  are  out  of  business,  how 
adjustmente  to  the  FFP  payment  are  to 
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be  made,  and  recordkeeping 
requiremente. 

Changes  to  the  regulation  text  of  die 
NPRM  include  (1)  incorporation  cH 
definitions  of  "fraud"  and  "abuse"  diet 
are  consistent  with  definitions  of  these 
ternu  in  the  Medicaid  pro-am  faitegrity 
regulations  under  Part  455  (§  433.304);  (2) 
clarification  that  appeal  ri^te  extended 
to  providers  do  not  extend  the  date  of 
discovery  (i  433J16(h)):  and 
clarification  that  transfer  of  ownership 
does  not  constitute  an  out-of-business 
situation  unless  State  law  provides 
odierwise  (S  433.318(d)(3)). 

Summsry  of  and  Respeose  to  Public 
Commente  on  NPRM 

As  steted  earlier,  we  received 
commente  firom  six  State  agencies  on  the 
December  21, 1987  NPRM.  Our 
responses  to  those  commente  are  as 
.  follows: 

CoaunenL  Two  Stetes  objected  to  our 
interpretetion  of  die  stetotoiy  language 
that  the  recovery  provisions  under 
COHRA  are  eflSective  for  all 
overpaymente  "identified  teg  quarters 
beginning  on  or  after  October  1. 1965**  to 
mean  overpaymente  that  "occur  and  are 
discovered"  for  quarters  beginning  on  or 
after  October  1, 1965.  One  Stete 
maintained  that  a  plain  reading  of  die 
stetatory  language  suneste  that  only 
oveipaymente  "identified"  on  or  aft^ 
October  1. 1985  are  subject  to  these 
rules.  The  other  Stete  requested  that  the 
proposed  regulations  be  revised  to 
permit  States  to  base  the  effective  date 
on  either  date  of  service  or  date  of 
discovery. 

Response:  The  stetote  stetes  that  die 
amendmento  made  by  section  9512  of 
COBRA  shall  apply  to  overpaymente 
identified  for  quarters  be^nning  on  or 
after  October  1, 1985.  The  words 
"identified  for  quarters"  indicate  that 
the  date  of  payment  is  die  controlling 
factor  in  esteblishing  the  applicability  of 
the  regulations.  We  believe  diat  die  use 
of  the  word  "identified"  is  incidental 
and  that  Congress  was  referring  to 
overpaymente  made  on  or  after  October 
1, 1985.  This  interpretetion  U  supported 
by  the  Conference  Committee  Reports 
accompanying  COBRA,  which  omite  the 
word  'Identified"  altogether  in  steting 
that  the  stetote  "applies  to 
overpaymente  for  quarters  *  *  '."(HJl. 
Rep.  No.  453, 99di  Cong..  1st  Sees.  548 
(1985).) 

Comment  One  State  suggested  that 
recapture  of  depreciation  on  gain  on 
sale  of  assete  should  not  be  considered 
an  overpayment  for  purposes  of  diese 
regulations  because  this  action 
represente  "recovery  of  portions  of 
paymente  properiy  made  from  resources 
later  determined  to  be  available  to  the 


Stete  Medicaid  program."  The 
commenter  mainteined  diat  recapture  of 
depredation  is  analogous  to  the  third 
party  liability  (TPL)  and  probate 
situations.  Ibe  commenter  suggested 
that  in  all  three  situations,  the  payment 
to  the  provider  is  not  excessive, 
erroneous,  or  inconsistent  with  the  Stete 
plan  when  made;  recovery  is  attempted 
only  because  resources  are  later  found 
to  be  available  to  die  Stete. 

Response:  In  the  preamble  to  the 
NPRM.  we  described  overpaymente  as 
being  improper  paymente  witidi  occur 
routinely  in  large  daims  processing 
systems  and  which  are  typically 
discovered  at  some  point  after  the 
provider  receives  payment  frtnn  die 
Stete.  We  induded  paymente  at 
incorrect  rates  in  our  examples  of 
situations  that  may  constitote 
oveipaymente. 

When  a  facility  is  sold,  die  Stete 
performs  a  final  cost  settlement  to 
determine  the  allowability  of  coste 
reported  by  the  seller.  All  componente 
of  die  fodbty's  current  per  diem  rate 
esteblished  on  the  basis  of  estimated 
costs,  including  depredation  costs,  are 
con^Mued  agatost  actual  costs.  The 
Stete  dien  issues  a  final  cost  setUement 
report  and  pursues  recovery  of  any 
excessive  coste  identified.  We  steted  in 
the  preamble  of  die  NPRM  that  to  the 
extent  the  Stete  pursues  recovery  of  any 
unallowable  coste  in  an  institutional 
provider's  per  diem  rate  by  a  lump  sum 
repayment  or  by  withholding  a  portion 
of  future  Stete  paymente  to  die  provider, 
an  overpayment  exists.  Unallowable 
depredation  coste  wdiich  are  identified 
and  for  which  recapture  is  attempted  in 
tiie  manner  described  by  the  commenter 
constitote  an  overpayment  consistent 
with  diese  scenarios. 

We  do  not  consider  depredation 
analogous  to  TPL  or  probate.  In  die 
NFRM,  TPL  and  probate  situations  were 
distinguished  from  overpaymente  in  that 
the  former  involve  die  attempt  to 
recover  correct  payment  amounte  from 
resources  other  dian  die  provider. 
Because  depredation  payments  involve 
coste  found  to  be  incoirectiy  estimated 
and  an  attempt  to  recover  from  the 
provider  (unless  the  buyer  assumes  the 
seller's  debto),  we  consider  depredation 
paymente  as  overpaymente  for  purposes 
of  these  regulations  if  a  Stete  requires 
their  recapture  in  a  discrete  amount(8) 
upon  gain  on  the  sale  of  assete,  and 
have  clarified  this  in  our  discussion 
earlier  of  the  definition  of  an 
overpayment  In  Dedsion  986,  the  Grant 
Appeals  Board  upheld  a  HCFA 
disallowance  on  this  issue  in  affirming 
that  depredation  paymente  constitote 
overpaymente  subject  to  section 
1903(d)(2)  of  die  Act  if  the  Stete 


determined  them  to  be  excessive  and 
subject  to  recovery. 

Recapture  overpaymente  are 
particularly  difficult  for  a  Stete  to 
collect  because  they  normally  will  be 
due  from  the  seller.  For  this  reason, 
some  Stete  plans  require  advance 
notification  of  the  intent  to  sell  to 
provide  time  to  determine  if  amounte  are 
due  from  the  seller.  Under  these  plans, 
failure  to  provide  advance  notice  could 
result  in  the  liability  being  assumed  by 
the  new  owner.  Such  a  policy  faciUtetes 
recovery  from  the  provider  to  Stetes 
which  recapture  depredation. 

Comment  Two  Stetes  suggested  that 
the  date  of  discovery  should  be 
redefined  to  conform  with  Stete  sudit 
polides  and  procedures.  They  steted 
tiiat  defining  discovery  as  the  date  of  a 
Stete's  first  written  notice  to  the 
IHX)vider  is  contrary  to  proper  audit 
procedures.  One  State  dted 
Departmental  Ckant  Appeals  Board 
Decision  810  as  condnding  diat  amounte 
dted  in  draft  audit  reporte  are  only  an 
interim  step  in  die  discovery  process, 
and  any  amounte  contained  in  th<Me 
reporte  are  not  properly  subject  to 
recovery.  Both  Stetes  agreed  that  the 
date  of  discovery  should  be  defined  as 
the  date  of  the  final  written  notice  to  the 
provider  of  an  overpayment 
determination.  One  State  suggested  that 
an  alternative  discovery  pomt  for 
sample-based  audit  findings  would  be 
the  date  upon  whidi  die  pre- 
extrapolated  audit  overpajrment  amount 
is  esteblished  the  pre-extrapolated 
sample  would  be  considered  the 
discovered  amount 

Response:  The  esteblishment  of  a 
uniform  definition  of  discovery  is 
essential  to  implementing  the  stetote 
because  discovery  is  the  event  whidi 
begins  the  60^y  period  afto*  w^iich  the 
Stete  must  refund  the  Federal  share  of 
the  overpayment  Hie  stetote 
contemplates  that  discovery  be  based 
on  documented  actions  which  specify  an 
overpayment  amount  and  indicate  that 
the  Stete  te  beginning  ite  recovery 
efforts.  We  beUeve  that  the  issuance  of 
a  draft  audit  report  could  esteblish 
initial  discovery  if  the  State  notified  a 
provider  in  writing  of  a  specific  amount 
subject  to  recovery.  If  discovery  does 
occur  through  identification  of  an 
overpayment  in  a  draft  audit  report  the 
regulations  allow  the  Stete  to  redaim 
the  Federal  share  of  the  overpayment 
diat  was  refunded  to  the  extent  that  the 
Stete  subsequendy  makes  a  downward 
adjustment  based  on  the  approved  Stete 
plan.  Federal  Medicaid  tew  and 
regidations,  and  the  appeals  resolution 
process  specified  in  Stete  administrative 
policies  and  procedures. 
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In  Dedaioo  810,  tht  Grant  Appeals 
Board  dted  Dedskn  448  in  stating  that 
"the  Board  has  hald  diat  in  instances 
where  H(7A  relies  on  State 
documentation.  HCFA  can  recover  the 
Federal  share  only  when  die  State  itself 
could  act  to  recover  the  overpayment 
from  a  provider."  In  Decision  810, 
however,  tiie  Board  also  indicated  diat 
"HCFA  could  resolve  by  regulation  the 
controversy  over  the  use  of  State  audit 
findings  to  identify  overpayments."  The 
Board  said,  further,  that  soch  a 
regulation  could  "clarify  at  what  stage 
State  determinations  should  be  used  ss 
a  basis  for  adfnsting  Federal  financial 
partidpatlaa."  This  regulation 
represents  our  efforts  to  dftSam  that 
stage. 

Widi  regard  to  sampb-basad  sodit 
findings,  secdon  9512  of  CX)BRA  did  not 
contemplate  die  estabUshraent  of 
different  discovery  dates  for  the  pre- 
extrapolated  sample  amount  and  die 
post-extrapolated  sample  amount  The 
SUte  diat  soggMted  dds  approach 
indicated  that  the  State  "after  making  an 
overpayment  finding  diron^  an  audit 
*  *  *mail8die  provider  a  Notice  of 
Overpayment  m^ich  states  the  asMNmt 
of  the  overpayment  and  rai|aires 
repayment  of  that  amount"  Evan  though 
this  initial  amount  may  be  subsequently 
revised  downward.  lepejrment  has  been 
reqneatad  and  it  is.  diendore.  proper  to 
consider  isswanrw  ol  the  Notice  ot 
Ovetpaymant  as  sigiifylng  discovery 
and  fadtiating  the  ao-day  raoovery 
period. 

Canmeat:  One  State  snaintained  that 
our  proposed  definitiao  of  discovery 
was  internally  inconsistent  in  that  it 
'allows  discovery  far  tend  or  abuse 
situations  to  be  estebtishad  as  of  ^ 
date  of  die  "final"  written  notice  to  the 
provider. 

Raaponw  Our  discussions  with  State 
Medicahl  offidala  in  developing  the 
proposed  regnlatians  estaMisfaed  dMt 
fraud  or  abuse  situations  were  unique 
because  they  require  extensive 
coordination  between  State  Medicaid 
staff  and  legal  staff.  Also,  we  believe 
diat  fraud  or  sbuse  situations  are 
distingidshed  from  other  overpaymenU 
-  because  of  the  need  to  consider  not  onfy 
die  sppropriateness  of  the  individual 

Eayment  but  also  the  intent  or  past 
illing  practices  of  the  provider.  The 
additional  time  allowed  States  in  these 
situations  to  establish  "discovery" 
recognizes  the  need  for  extensive  legal 
investigation  to  sstabUsh  the  context  of 
the  overpayment 

Comment:  One  State  suggested  that 
an  overpayment  not  be  considered 
discovered  until  all  adndnistrative  and 
judicial  appeals  are  completed  or 
waived.  At  this  point,  the  existence  and 


amount  of  the  overpayment  aroold  be 
established  definitively. 

Ruponse:  Based  on  the  statute,  wa 
have  established  that  disoovvy  occurs 
at  the  point  at  which  die  State  agency  or 
provider  gives  notice  that  an 
overpayment  has  been  made  and 
recovery  is  expected.  Section  9S\2  of 
OOBRA  does  not  provide  for  postponing 
this  date  pending  the  exhaustion  of 
appeals.  However,  we  have  indicated  in 
the  regulations  that  the  Federal  share  of 
an  overpayment  that  has  been  refunded 
to  HCFA  may  be  reclaimed  based  on 
legitimate  downward  adfostmente  to  the 
overpayment  amount 

Coauxtent:  One  State  suggested  that 
States  should  not  be  required  to  refund 
the  Federal  share  of  an  overpayment  if 
the  costo  of  collection  exceed  die 
amount  the  State  aJleses  has  been 
overpaid  to  die  provider.  The 
commenter  suggested  that  requiring  the 
Federal  share  to  be  refunded  within  60 
days  of  discovery  is  unnecessarily  harsh 
and  could  be  a  disincentive  to  the 
State's  pursuit  of  recovery.  Furdier,  the 
commenter  maintained  that  States 
should  not  be  required  to  refund  die 
Federal  share  of  discovered 
overpayaiente  prior  to  recovery  if  good 
faith  efforto  have  been  made  to  pursue 
recovery. 

ReBponae:  Section  8512  of  COBRA 
does  not  provide  for  exempting  States 
from  refmuUng  the  Federal  share  of 
discovered  overpaymente  based  on  the 
cost  effectiveness  of  pursuing  recovery. 
Secticm  9612  also  does  not  provide  for  a 
dday  in  refiimding  die  Fednal  share 
until  recovery  of  the  overpayment  if 
there  is  s  good  Caith  effort  by  die  State 
to  recover.  "Hie  length  of  the  recovenr 
period  before  a  refund  is  due  is  fixed  in 
the  stetute  and  may  not  be  modified  at 
our  discretion.  The  administrativs 
vehicle  for  refunding  the  Federal  share 
is  die  HCFA-64  Quarterly  Statement  of 
EjqMnditures,  which  is  due  to  HCFA  90 
days  after  the  end  of  the  quarter, 
aluough.  in  jvactice.  States  are  allowed 
at  least  80  days  before  the  share 
actually  is  refonded  to  HCFA.  um 
explained  earli«  in  this  preamble. 

Comment  One  State  suggsstad  that 
HFCA  permit  downward  adjustmente  to 
overpayment  amounte  in  settled  and 
litigated  cases  if  adjustment  is  not 
inconsistent  with  the  State  Medicaid 
plan.  Federal  law,  and  State  policies  and 
procedures. 

Aesponsa:  The  NFRM  provided  dut 
the  Federal  share  of  an  overpayment 
refunded  by  the  State  can  be  reclaimed 
based  on  downward  adjustmente  after 
the  Federal  share  has  been  refunded  if 
the  State  subsequently  determined  diat 
the  original  amount  was  incorrecdy 
computed.  Reclaiming  the  Federal  share 


is  not  permitted  if  the  State  ond  provider 
simply  negotiate  s  settiement  to  resolve  ■. 
a  recovery  effort  Such  an  arrangement 
between  die  Stete  and  a  provider  does 
not  alter  the  amount  of  Federal  funds 
oiigliially  claimed  improperiy. 

Comment:  One  Stete  maintained  that 
our  reliance  on  the  Conference 
Committee  Report  to  restrict  the 
definitian  of  "otherwise  being 
uncoUectable"  debte  to  out-of-bnsiness 
providers  was  unfounded.  The 
commenter  suggested  that  if  the  statate 
clearly  expresses  Congressional  intent 
extrinsic  aids  should  not  be  consulted. 

Reaponae:  In  interpreting  stetutory 
provisions,  we  frequendy  refer  to  the 
history  of  the  legislative  provisions 
when  there  can  be  various  meanings 
atteched  to  a  certain  provision.  The 
language  of  the  Conference  Committee 
report  clarified  the  intended  scope  of  the 
stautory  phrase  "otherwise  being 
uncoUectaUe".  The  substttntion  of  the 
term  "out  of  business"  for  the  phrase 
"otherwise  being  uncoUectable"  is 
included  twiee  in  the  ConfiBrenoe 
Committee's  Explanation  of  the 
statutory  provision. 

Comment  Two  States  described 
situations  diat  might  not  involve 
providers  who  are  technically  out  of 
business  but  that  ought  to  be  exempted 
bom  the  refund  reqidremente  of  the 
regulation.  One  State  dted  die  examfAe  \ 
of  a  provider  that  existe  only  as  a  shell 
corporation  as  a  situation  in  which  the 
State  cannot  claim  the  out-of-business 
exemption  but  is  effectively  barred  from 
recovery.  Another  cited  several 
examples:  State  law  protecte  the 
provider  from  recovery  while  the  debt  te 
under  appeal;  the  State  grante  the 
provider  an  extended  repayment 
schedule;  no  documentation  existe  to 
prove  that  the  provider  is  out  of 
business  but  the  provider  and  ito  assete 
cannot  be  found  and  the  provider  no 
longer  submito  daims;  the  provider  is 
not  out  of  business  but  the  debt  has 
been  discharged  by  the  State  Board  of 
Control;  recovery  of  the  debt  is 
precluded  because  the  provider  has 
transferred  ownership;  all  of  the 
provider's  operations  are  out  of  State 
and  it  no  longer  piu^cipates  in  the 
State's  Medicaid  program  or  Medicare. 

Reaponae:  With  regard  to  the  case  of 
the  shfBll  corporation,  the  test  of  out-of- 
business  status  is  the  State's  legal 
certification  that  the  providr  is  out  of 
business  and  documentation  of  the 
State's  recovery  efftMls.  Only  to  the 
extent  that  this  test  is  met  can  an 
exemption  be  granted  under  the  COBRA 
provision.  Debts  under  appeal, 
disdiaiged  by  a  State  Boiard.  or  being 
recovered  throu^  repayment  schedules 


represent  administrative  actions  that  do 
-.-^rA  -.Bat  iBvelve  providers  that  are  bankrupt 
or  out  of  business  and.  thus,  ass  nol  ■    '• 
exempt  from  the  COBRA  r^und       •^^''^ 
requireownts.  If  State  law  considers  a 
provider  diat  cannot  be  located  or  that 
has  transferred  ownership  to  be  out  of 
business,  exemptions  from  the  refund: 
requiremento  may  be  claimed.  If  a 
provider  operates  exdusively  out  of 
State,  an  exenqition  may  be  claimed  if 
the  provider  is  considered  out  of 
business  under  State  law  and  the  State 
is  legally  preduded  from  pursuing 
recovery  across  State  lines.  We  brieve 
that  allowing  States  to  define  out-of- 
business  situations  using  State  Law 
furnishes  suffident  flexibility  in 
appljring  the  refund  provision.    :-■■,- 

Comment  Two  States  considoed  - 
unnecessary  the  requirement  that  the 
State  legal  authority  provide  an  affidavit 
or  certification  to  establish  that  a 
provider  is  out  of  business.  They 
regarded  documentation  of  State 
recovery  efforts  as  sufi^ident  evidence  of 
the  provider  being  out  of  business. 

Reaponae:  The  pnqxised  regulations 
attempted  to  accommodate  differing 
State  definitions  of  out-of-business 
situations  and  barriers  to  recovery. 
However,  a  legal  detennination  based 
on  objective  consideration  of  available 
evidence  is  necessary  to  esteblish  that  a 
provider  is  out  of  business  under  State 
law  and  to  what  extent  the  State 
agency's  attempts  to  make  recovery  are 
constrained  by  State  laws  regarding 
punuit  across  State  lines  and  transfer  of 
ownenhip. 

Comment  One  State  requested  that 
we  darify  the  out-of  business  exemption 
to  indicate  that  the  Federal  share  of  an 
overpayment  need  not  be  refunded  if  the 
provider  went  out  of  business  before  the 
date  of  discovery.  The  commenter 
maintained  that  the  NFRM  only 
indicated  an  exemption  would  be 
granted  if  the  provider  was  out  of 
business  on  the  date  of  discovery  o^ 
went  out  of  business  during  the  BO-day 
period. 

Reaponae:  For  purposes  of  these 
regulations.  States  are  not  required  to 
refund  die  Federal  share  of 
overypaymente  if  recovery  is  preduded 
because  the  iHovider  goes  out  of 
business  before  the  oS-day  period  ends. 
Under  this  provision.  States  would  be 
exempt  from  this  refund  requirement  if 
the  provider  went  out  of  business  before 
or  sifter  an  overpayment  is  identified 
(discovered),  so  long  as  the  provider 
remains  out  of  business  dutnigh  the  end 
of  the  60-day  recovery  period. 

Comment  One  State  suggested  that  if 
a  provider  files  for  bankruptcy  after  die 
Federal  share  of  an  overpayment  is 
refunded.  HFCA  should  be  required  to 


return  the  refunded  amount  pending 
resdution  of  the  bankruptcy  petition. 
-'    Reaponae:  We  believe  we  have 
'^addreesed  the  reclaiming  of  refunds 
adequately.  The  regulations  state  that  if 
a  provider  dedares  bankruptcy  after  the 
Federal  share  of  an  overypayment  has 
been  refimded.  the  State  may  redaim 
the  refund  as  long  as  the  State  has 
pursued  recovery  until  the  provider  files 
the  bankruptcy  petition.  If  die 
bankruptcy  petition  is  later  denied,  die 
State  would  again  be  required  to  refund 
the  Federal  share  of  HCFA. 

RagnlatacylmpactAnalysia;   .-, 

Executive  Order  12281    -; 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impad  analysis  for  any 
regulations  that  are  likely  to  meet  the 
criteria  for  a  "major  rule."  A  major  rule 
is  one  diat  would  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
coste  or  prices  for  consumers,  individual 
industries.  Federal  State,  or  local 
government  agendes.  or  any  geograi^c 
regions;  or  (3)  significant  adverse  effeds 
on  competiton,  employment  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
conqiete  with  foreign-based  enterprises 
in  (kimestic  or  export  markete. 

These  regulations  confonn  the 
Medicaid  regulaticms  to  die  amendmente 
to  section  1903(d)(2)  of  the  Sodal 
Security  Act  made  by  section  9512  of 
COBRA,  which  are  already  in  effect 

We  have  determined  that  these 
regulations  are  not  a  major  rule. 
However,  there  will  be  minimal 
administrative  coste  to  State  Medicaid 
agencies  in  terms  of  developing  a 
tracking  system  for  identifying 
overpaymente  made  to  Medicaid 
providers  and  refunding  the  Federal 
share  of  those  overpaymente  in  a  timely 
manner,  in  accordance  with  the 
provisions  of  the  regulations. 

Regulatory  Flexibilify  Ad 

We  prepare  and  publish  an  initial 
regulatory  flexibility  analysis,  consistent 
with  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601  through  612)  for  rules 
unless  the  Secretary  certifies  that  the 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined,  and  the  Secretary  certifies, 
that  these  regulations  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities.  The 
regulations  will  affed  State  agendes, 
whidi  are  not  considered  small  entities, 
in  that  they  are  required  to  refund  the 
Federal  share  of  overpaymente  made  to 


Medicaid  providers.  Medicaid  providers 
wiH  be  affected  indirectiy  by  the 
regulations  in  tiiat  Stetes  wfll  be 
vigorously  pursuing  them  during  the  80 
days  following  discovery  of 
overpaymente  to  obtain  refunds  of 
overpaid  amounte,  the  Federal  share  of 
whidi  the  State  must  refund  to  HCFA  at 
the  end  of  the  60  days.  Therefore,  s 
regulatory  flexibilify  analysis  has  not 
been  prepared. 

Paperwork  Reduction  Act 

Sections  433.318, 433.318, 433.320,  and 
433.322  of  diese  regulations  contain 
information  collection  and 
recordkeeping  requiremente  that  are 
subjed  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
die  Paperwork  Reduction  Ad  of  1980. 
We  have  submitted  the  regulations  to 
OME  A  notice  will  be  published  in  the 
Federal  Register  when  approval  te 
obtained. 

List  of  S«ibi«:ta  in  42  CFR  Part  488 

Administrative  practice  and 
IHtx%dure,  Claims,  Grant  programs — 
health,  Medicaid,  Reporting  and 
recordkeeping  requirements. 

PART  433-{AHENDEO] 

42  CFR  Part  433  is  amended  as  set 
forth  below: 

1.  The  authorify  dtetion  for  Part  433  te 
revised  to  read  as  follows: 

Anttiodty:  Sees.  1102. 1902(aK4). 
1902(a)(18).  1902(8X25),  1902(aX45). 
1903(a)(3).  1903(dM2).  1903(dHS),  1903(o), 
1903(p).  ig03(r).  1912.  and  1917  of  the  Social 
Security  Act  (42  U.S.C  1302. 139aa(aK4). 
139ea(a)(18).  139ea(a)(2S).  1396a(aMS5), 
1396b(a)(3),  1396b(d)(2).  138eb(dX5),  l«6b(o), 
1396b(p).  1396b(r),  139ek.  and  13ge(p). 

2.  The  authorify  stetemente  preceding 
Subpart  B  and  following  §§  433.112  and 
433.116  are  removed. 

3.  The  table  of  contente  for  Part  433  u 
amended  by  adding  a  new  Subpart  F. 
consisting  of  S{  433.300  through  433.322, 
to  read  as  follows: 

PART  433-STATE  FISCAL 
ADHmiSTRATION 


Siibpflrt  r    ftofuiidbiQ  of  FodMl 

Sec. 

433.300    Basts. 

433  J02    Scope  of  subpart. 

433J04    OefinitkMis. 

43X310    Applioability  of  requirements. 

433.312    Basic  requirements  for  refmds. 

433J16    When  discovery  of  overpayment 

occurs  and  its  significance. 
433.318    Ovetpaymenta  involving  provideis 

who  are  bankrupt  or  out  of  business 
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43SJ»    ProowiiitMforrdyiiKbtoHCFA. 

433J22    MatntanaiiotolnooRb. 


4.  A  iMw  Subpart  F.  oowataHng  of 
ii  433.300  thrott^  433.322,  is  adifed  to 
read  at  feUowB: 


Snaraov 


This  subpart  tanplaBMBta-^ 

(a)  Sectioa  ig08(d)(2XA)  of  tha  Act. 
which  directs  that  qaarteriy  Federal 
payments  to  the  States  under  title  XDC 
(Medicaid)  of  the  Act  are  to  be  reduced 
or  increased  to  make  adjustment  for 
prior  overpayments  or  underpayments 
that  the  Secretary  determines  have  been 
made. 

(b)  Section  ig03(d](2]  [C)  and  (D)  of 
the  Act,  which  provides  that  a  ^te  has 
60  days  from  discovery  of  an 
overpayment  for  Medicaid  services  to 
recover  or  attempt  to  recover  the 
overpayment  from  the  provider  before 
adjustment  in  the  Federal  Medicaid 
payment  to  the  State  is  made:  and  that 
adjustment  will  be  made  at  the  end  of 
the  00  days,  whether  at  not  recovery  is 
made,  unless  tha  State  is  unable  to 
recover  from  a  provider  because  the 
overpayment  is  a  debt  that  has  bean 
disdtarged  in  bankruptcy  or  ia 
otherwise  uaooUectable. 

(c)  Section  1903(dX3)  of  the  Act 
which  provides  that  the  Secretary  wiD 
consider  the  pro  rata  Federal  share  of 
the  net  amount  recovered  by  a  State 
during  any  quarter  to  be  an 
overpayment 


This  subpart  sets  forth  the 
requirements  and  procedures  under 
which  States  have  fX)  days  following 
discovery  of  overpayments  made  to 
providers  for  Medicaid  services  to 
recover  or  attempt  to  recover  that 
amount  before  the  States  most  refund 
the  Federal  shore  (rf  these  overpayments 
to  HCFA.  with  certain  exceptions. 


As  used  in  this  subpart— 

"Abuse"  (in  accoidance  witfi  i  455.2) 
means  provider  practices  that  are 
infionaiatent  with  sound  fiscal,  buainesa, 
or  medioal  practices,  and  leanlt  hi  an 
unnecessary  cost  to  the  Medicaid 
program,  ot  in  reimbursement  for 
services  that  are  not  wedicaUy 
necessary  or  diat  fail  to  meet 
professiOMUiy  raoo^dsed  standards  far 
haaltkcasa. 

"Diaeavaqr  (or ''riboawered")  means 
identification  bf  any  State  Medicaid 
agency  official  or  ottier  Stata  ofBdal.  tha 


Federal  Government  or  the  provider  of 
an  overpayment  and  dw  coaununicatian 
of  diat  overpayment  finding  or  the 
initiation  ofa  formal  recoupment  actioB 
without  notice  as  described  in  1 433.3161 

"Ftaud"  (in  accordance  with  1 46&J:} 
means  an  intentional  deception  or  .-' 
misrepresentation  made  by  a  person 
widi  the  knowledge  that  the  deception 
could  result  in  some  unauthorized 
benefit  to  hfrnsalf  or  some  other  person. 
It  includes  any  act  that  constitutes  fraud 
under  anilicable  Federal  or  State  law. 

"Overpayment"  means  die  amount 
paid  by  a  Medicaid  agency  to  a  provider 
which  is  in  excess  of  the  amount  that  is 
allowable  for  services  furnished  under 
section  1902  of  the  Act  and  which  is 
required  to  be  refunded  under  section 
1903ofdiaAct 

*Trovider"  (in  accordance  with     <- 
i  400.203)  means  any  individual  or  ^--  --<: 
entity  furnishing  Medicaid  services 
under  a  provider  agraement  with  the 
Me<ttcaid  agency. 

"Recoupment"  means  any  formal 
actioo  by  the  SUte  or  its  fiscal  agent  to 
initiate  recovery  of  an  overpajrment 
without  advance  official  notice  by 
reducing  future  payments  to  a  providw. 

"Third  party"  (in  accordance  with 
i  433.136)  means  an  individual  entity,  or 
program  that  is  or  may  be  liable  to  pay 
for  all  or  part  of  the  e^qpenditures  for 
medical  assistance  furnished  under  a 
State  plan. 


(a)  General  rule.  Except  as  provided 
in  paragraphs  (b)  and  (c)  of  this  secticm, 
the  provisicms  of  this  subpart  aM>ly  to— 

(1)  Overpayments  made  to  inroviders 
that  are  discovered  by  the  State; 

(2)  Overpayments  made  to  providers 
that  are  initially  discovered  by  the 
provider  and  made  known  to  the  State 
agency;  and 

(3)  Ovopayments  that  are  discovered 
throu^  Fedwal  reviews. 

(b)  Third  party  paymentM  and  probate 
collections.  The  requireoMUts  of  this 
subpart  do  not  apply  to — 

(1)  Cases  involvii^  third  party 
liability  because,  in  these  situations, 
recovery  is  sou^t  for  a  Medicaid 
payment  that  would  have  been  aiade 
had  anotha  party  not  been  legally 
responsible  for  payment;  and 

(2)  Probate  collections  frt>m  the 
estates  of  deceased  Medicaid  recipients, 
as  they  represent  the  recovery  of 
payments  properly  made  from  resources 
later  determined  to  be  available  to  the 
State. 

(c)  Vnalloweble  ooatapa^  under  raie- 
aetting  ayatems.  (1)  Unauowable  costs 
for  a  prior  year  pMid  to  an  institutional 
provider  under  a  rate-setting  system  that 
a  State  racoveis  tfazough  att  ad|astment 


to  the  per  diem  rate  for  a  sobsaqoant 
period  do  not  constitute  overpayments 
that  are  subject  to  the  requirements  of 
this  subpart 

In  sudi  cases,  the  State  is  not  required 
to  refund  the  Federal  share  explicitly 
related  to  the  original  overpajrment  in 
accwdance  with  the  regulations  in  diis 
subpart  Refund  of  the  Federal  share 
occurs  when  die  State  daims  foture 
expenditures  made  to  the  provider  at  a    ■ 
reduced  rate. 

(2)  Unallowable  costs  for  a  prior  year 
paid  to  an  institutional  provider  under  a 
rate-setting  system  that  a  State  seeks  to 
recover  in  a  lump  sum,  by  an  installment 
repayment  plan,  or  through  reduction  of 
foture  payments  to  which  the  provider 
would  othemvise  be  entitled  constitnte 
overpayments  that  are  subject  to  the 
requirements  of  this  subpart 

(d)  Recapture  of  depreciation  upon 
gain  on  the  sale  ofaasete.  Depredatioa 
payments  are  coiMidered  overpayments 
for  purposes  of  diis  subpart  if  a  State 
requires  their  recapture  in  a  discrete 
amount(8]  upon  gain  on  the  sale  of 
assets. 


1433412    Basle  raqumments  for  refunds. 

(a)  Baaic  rules.  (1)  Except  as  provided 
in  paragraph  (b)  of  this  section,  the 
Medicaid  agency  has  60  days  from  the 
date  of  discovery  of  an  overpayment  to 
a  provider  to  recover  or  seek  to  recover 
the  overpayment  before  the  Federal 
share  must  be  refunded  to  HCFA. 

(2)  The  agency  must  refund  the 
Federal  share  of  overpayments  at  the 
end  of  the  60-day  period  following 
discovery  in  accordance  with  the 
requirements  of  this  subpart  whether  or 
not  the  State  has  recovered  the 
overpayment  from  the  provider. 

(b)  Exception.  The  agency  is  not 
required  to  refund  the  Federal  share  of 
an  overpayment  made  to  a  provider 
when  the  State  is  unable  to  recover  tha 
overpayment  amount  because  the 
provider  has  been  determined  bankrupt 
or  out  of  business  in  accordance  with    . 
S  433.31& 

(c)  Applicability.  (1)  The  requirements 
of  this  subpart  apply  to  overpayments 
made  to  Medicaid  providov  that  occur 
and  are  discovered  in  any  quarter  that 
begins  on  or  after  Octobw  1, 1865. 

(2)  Tlia  data  upon  which  an 
overpayment  occurs  b  the  date  upon 
wdiich  a  State,  using  its  nonnal  method 
of  reimbursement  for  a  particalar  dasa 
of  provider  (e.g.,  check,  interfund 
transfer),  makes  the  payment  invohrinf 
unallowabk  costs  to  a  providar. 
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f433J16   WhendisoowBry  of  overpayment 
occure  and  Na  siBni8Ganca. 

(a)  General  rule.  The  date  on  which 
an  overpayment  is  discovered  is  the 
beginning  date  of  the  OO-calendar  day 
period  aUowed  a  State  to  recover  or 
seek  to  recover  an  overpayment  before 
a  refund  of  the  Federal  share  of  an 
overpayment  must  be  made  to  HCFA. 

(b)  Requirements  for  notification. 
Unless  a  State  offidal  or  fiscal -agent  of 
the  State  chooses  to  initiate  a  formal 
recoupment  action  against  a  provider 
without  first  giving  written  notification 
of  tts  intent  a  State  Medicaid  agency 
offidal  or  other  State  official  must  notify 
the  provider  in  writing  of  any 
overpayment  it  discovera  in  accordance 
with  State  agency  polides  and 
procedures  and  must  take  reasonable 
actions  to  attempt  to  recover  the 
overpayment  in  accordance  with  State 
law  and  procedures. 

(c)  Overpayments  resulting  from 
aituotiona  other  than  fraud  or  abuse.  An 
overpayment  resulting  from  a  situation 
other  than  fraud  or  abuse  is  discovered 
on  the  earliest  o^ 

(1)  The  date  on  which  any  Medicaid 
agency  offidal  or  other  State  offidal 
first  notifies  a  provider  in  writing  of  an 
overpayment  and  specifies  a  dollar 
amount  that  is  subject  to  recovery; 

(2)  The  date  on  which  a  provider 
initially  acknowledges  a  specific 
overpaid  amount  in  writing  to  the 
edicaid  agency;  or 

(3)  The  date  on  which  any  State 
offidal  of  fiscal  agent  of  the  State 
initiates  a  formal  action  to  recoup  a 
specific  overpaid  amount  from  a 
provider  without  having  first  notified  the 
provider  in  writing. 

(d)  Overpayments  resulting  from 
fraud  or  abuse.  An  overpayment  that 
results  from  fraud  or  abuse  is 
discovered  on  the  date  of  the  final 
written  notice  of  the  State's 
overpayment  determination  that  a 
Medicaid  agency  offidal  or  ottier  State 
offidal  sends  to  the  provider. 

(e)  Overpayments  identified  through 
Federal  reviews.  If  a  Federal  review  at 
any  time  indicates  that  a  State  has 
failed  to  identify  an  overpayment  or  a 

'  State  has  identified  an  overpayment  but 
has  failed  to  either  send  written  notice 
of  the  overpayment  to  the  provider  that 
specified  a  dollar  amount  subject  to 
recovery  or  initiate  a  formal  recoupment 
fit>m  the  provider  without  having  firet 
notified  the  provider  in  writing,  HCFA 
will  consider  the  overpayment  as 
discovered  on  the  date  that  the  Federal 
official  first  notifies  the  SUte  in  writi^ 
of  the  overpayment  and  specifies  a 
dollar  amount  subject  to  recovery. 

(f)  Effect  of  changes  in  overpayment 
amount  Any  adjustment  in  the  amount 


of  an  overpayment  during  the  eo-day 
period  following  discovery  (made  in 
accordance  wi£  the  approved  State 
plan.  Federal  law  and  regulations 
governing  Medicaid,  and  the  appeals 
resolution  proceat  specified  in  State 
administrative  polides  and  procedures) 
has  the  following  effed  on  tlie  60-day 
recovery  period: 

(1)  A  downward  adjustment  in  the 
amount  of  an  overpayment  subject  to 
recovery  that  occurs  after  discovery 
does  not  change  the  original  60-day 
recovery  period  for  the  outstanding 
balance. 

(2)  An  upward  adjustment  in  the 
amount  of  an  overpayment  subjed  to 
recovery  that  occurs  during  the  60-day 
period  following  discovery  does  not 
change  the  60-day  recovery  period  for 
the  original  overpayment  amount  A 
new  60-day  period  begins  for  the 
incremental  amoimt  only,  beginning 
with  the  date  of  the  Staui's  written 
notification  to  the  provider  regarding  the 
upward  adjustment 

(g)  Effect  of  partial  collection  by 
State.  A  partial  collection  of  an 
overpayment  amount  by  the  State  from 
a  provider  during  the  60-day  period 
following  discovery  does  not  change  the 
60-day  recovery  period  for  the  ori^nal 
overpayment  amount  due  to  HCFA. 

(h)  ^^t  of  administrative  or  judicial 
appeals.  Any  appeal  rights  extended  to 
a  provider  do  not  extend  the  date  of 
discovery. 

S  433.31a   Ovscpaymants  Invofvlns 
proviaers  wiiQ  are  DenKrup*  Or  oui  Of 


(a)  Basic  rules.  (1)  The  agency  is  not 
reqdred  to  refund  the  Federal  share  of 
an  overpayment  nude  to  a  provider  as 
required  by  fi  433.312(a)  to  the  extent 
that  the  State  is  unable  to  recover  the 
overpayment  because  the  provider  has 
been  determined  bankrupt  or  out  of 
business  in  accordance  with  the 
provisions  of  this  section. 

(2)  The  agency  must  notify  the 
provider  that  an  overpayment  exists  in 
any  case  involving  a  bankrupt  or  out-of- 
business  provider  and.  if  the  debt  has 
not  been  determined  uncoUectable,  take 
reasonable  actions  to  recover  the 
overpayment  during  the  60-day  recovery 
period  in  accordance  with  polides 
prescribed  by  applicable  State  law  and 
administrative  procedures. 

(b)  Overpayment  debts  that  the  State 
need  not  refund.  Overpayments  are 
considered  debts  that  the  State  is  unable 
to  recover  within  the  60<lay  period 
following  discovery  if  the  following 
criteria  are  met 

(1)  The  provider  has  filed  for 
bankruptcy,  as  specified  in  paragraph 
(c)  of  this  section;  or 


(2)  The  provider  has  gone  out  of 
business  and  the  State  is  unable  to 
locat^  the  provider  and  its  assets,  as 
specified  in  paragraph  (d)  of  this 
section. 

(c)  Bankruptcy.  The  agency  is  not 
required  to  refund  to  HCFA  the  Federal 
share  of  an  overpayment  at  the  end  of 
the  60-day  period  following  discovery, 
it— 

(1)  The  provider  has  filed  for 
bankruptcy  in  Federal  court  at  the  time 
of  discovery  of  the  overpayment  or  the 
provider  files  a  bankruptcy  petition  in 
Federal  court  before  the  end  of  the  60- 
day  period  following  discovery;  and 

(2)  The  State  is  on  record  with  the 
court  as  a  creditor  of  the  petitioner  in 
the  amount  of  the  Medicaid 
overpayment 

(d)  Out  of  business.  (1)  The  a^ncy  is 
not  required  to  refund  to  HCFA  the 
Federal  share  of  an  overpayment  at  the 
end  of  the  60-day  period  foliowing 
discovery  if  the  provider  is  out  of 
business  on  the  date  of  discovery  of  the 
overpayment  or  if  the  provider  goes  out 
of  business  before  the  end  of  the  60-day 
period  following  discovery. 

(2)  A  provider  is  considered  to  be  out 
of  business  on  the  effective  date  of  a 
determination  to  that  effed  under  State 
law.  The  agency  must — 

(i)  Document  its  efforts  to  locate  the 
party  and  its  assets.  These  efforts  must 
be  consistent  with  applicable  State 
polides  and  procedures;  and 

(ii)  Make  available  an  affidavit  or 
certification  frtmi  the  appropriate  State 
legal  authority  establishing  that  the 
provider  is  out  of  business  and  that  the 
overpayment  cannot  be  collected  under 
State  law  and  procedures  and  dting  the 
effective  date  of  that  determination 
under  State  law. 

(3)  A  provider  is  not  out  of  business 
when  owmershp  is  transferred  within  the 
State  unless  State  law  and  procedures 
deem  a  provider  that  has  transferred 
ownership  to  be  out  of  business  and 
preclude  collection  of  the  overpayment 
from  the  provider. 

(e)  Circumstances  requiring  refunds. 
If  the  60-day  recovery  period  has 
expired  before  an  overpayment  is  found 
to  be  uncoUectable  under  the  provisions 
of  this  section,  if  the  State  recovers  an 
overpayment  amount  under  a  court- 
approved  discharge  of  bankruptcy,  or  if 
a  bankruptcy  petition  is  denied,  die 
agency  must  refund  the  Federal  share  of 
the  overpayment  in  accordance  with  the 
procedures  specified  in  {  433.320. 

§433.320    Procadurea  for  refunds  to 
HCFA. 

(a)  Basic  requirements.  (1)  The  agency 
must  refund  the  Federal  share  of 


54a2  F«dwl  Kagbt»  /  Vol  54.  No.  22  /  Friday.  February  3.  1969  /  Rulet  and  Regulationa 


overpayments  that  are  tubject  to 
recovery  to  HCFA  through  a  credit  on  its 
Quarterly  Statement  of  Expenditures 
(Form  HCFA-64). 

(2)  The  Federal  share  of  overpayments 
subject  to  recovery  must  be  credited  on 
the  Form  HCFA-«4  report  submitted  for 
the  quarter  in  which  the  OO^y  period 
following  discovery,  established  in 
accordance  with  §  433.316,  ends. 

(3)  A  credit  on  the  Form  HCFA-64 
must  be  made  whether  or  not  the 
overpayment  has  been  recovered  by  the 
State  from  the  provider. 

(b)  Effect  of  reporting  collections  and 
submitting  reduced  expenditure  claims. 
(1)  The  State  is  not  required  to  refund 
the  Federal  share  of  an  overpayment 
when  the  State  reports  a  collection  or 
submits  an  expenditure  claim  reduced 
by  a  discrete  amount  to  recover  an 
overpayment  prior  to  the  end  of  the  60- 
day  period  following  discovery. 

(2)  The  State  is  not  required  to  report 
on  the  Form  HCFA-64  cmy  collections 
made  on  overpayment  amounts  for 
which  the  Federal  share  has  been 
refunded  previously. 

(3)  If  a  State  has  refunded  the  Federal 
share  of  an  overpayment  as  required 
under  this  subpart  and  the  State 
subsequently  makes  recovery  by 
reducing  future  provider  payments  by  a 
discrete  amount,  the  State  need  not 
reflect  that  reduction  in  its  claim  for 
Federal  financial  participation. 

(c)  Reclaiming  overpayment  amounts 
previously  refunded  to  HCFA.  If  the 
amount  of  an  overpayment  is  adjusted 
downward  after  the  agency  has  credited 
HCFA  with  the  Federal  share,  the 
agency  may  reclaim  the  amount  of  the 
downward  adjustment  on  the  Form 
HCFA-64.  Under  this  provision— 

(1]  Downward  adjustment  to  an 
overpayment  amount  previously 
credited  to  HCFA  is  allowed  only  if  it  is 
properly  based  on  the  approved  State 
plan.  Federal  law  and  regulations 
governing  Medicaid,  and  the  appeals 
resolution  processes  spedfled  in  State 
administrative  policies  and  procedures. 

(2)  The  2-year  filing  limit  for 
retroactive  claims  for  Medicaid 
expenditures  does  not  apply.  A 
downward  adjustment  is  not  considered 
a  retroactive  claim  but  rather  a 
reclaiming  of  costs  previously  claimed. 

(d)  Expiration  of  60-day  recovery 
period,  ii  an  overpayment  has  not  been 
determined  uncollectable  in  accordance 
nvith  the  requirements  of  1 433.318  at  tha 
end  of  the  60-day  period  following 
discovery  of  the  overpayment,  the 
agency  must  refund  the  Federal  share  of 
the  overpayment  to  HCFA  in 
accordance  with  the  procedures 
specified  in  paragraph  (a)  of  this  section. 


(e)  Court-approved  discharge  of 
bankruptcy.  If  the  State  recovers  any 
portion  of  an  overpayment  under  a 
court-approved  discharge  of  bankruptcy, 
the  agency  must  refund  to  HCFA  the 
Federal  share  of  the  overpayment 
amount  collected  on  the  next  quarterly 
expenditure  report  that  is  due  to  HCFA 
for  the  period  that  includes  the  date  on 
which  the  collection  occurs. 

(f)  Bankruptcy  petition  denied.  If  a 
provider's  petition  for  bankruptcy  is 
denied  in  Federal  court,  the  agency  must 
credit  HCFA  with  the  Federal  share  of 
the  overpayment  on  the  later  of— 

(1)  The  Form  HCFA-64  submission 
due  to  HCFA  immediately  following  the 
date  of  the  decision  of  the  court  or 

(2)  The  Form  HCFA-64  submission  for 
the  quarter  in  which  the  60-day  period 
following  discovery  of  the  overpayment 
ends. 

(g)  Reclaim  of  refunds.  (1)  If  a 
provider  is  determbied  bankrupt  or  out 
of  business  under  this  section  after  the 
60-day  period  foliowing  discovery  of  the 
overpayment  ends  and  the  State  has  not 
been  able  to  make  complete  recovery, 
the  agency  may  reclaim  the  amount  of 
the  Federal  share  of  any  unrecovered 
overpayment  amount  previously 
refunded  to  HCFA.  HCFA  allows  Uie 
reclaim  of  a  refund  by  the  agency  if  the 
agency  submits  to  HCFA  documentation 
that  it  has  made  reasonable  efforts  to 
obtain  recovery, 

(2)  If  the  agency  reclaims  a  refund  of 
the  Federal  share  of  an  overpayment — 

(i)  In  bankruptcy  cases,  the  agency 
must  submit  to  HCFA  a  statement  of  its 
efforts  to  recover  the  overpayment 
during  the  period  before  the  petition  for 
bankruptcy  was  filed:  and 

(ii)  In  out-of-business  cases,  the 
agency  must  submit  to  HCFA  a 
statement  of  its  efforts  to  locate  the 
provider  and  its  assets  and  to  recover 
the  overpayment  during  any  period 
before  the  provider  is  found  to  be  out  of 
business  in  accordance  with  S  433.318. 

(h)  Supporting  reports.  The  agency 
must  report  the  following  information  to 
support  each  Quarteriy  Statement  of 
Expendihu^s  Form  HCFA-64: 

(1)  Amounts  of  overpayments  not 
collected  during  the  quarter  but 
refunded  because  of  the  expiration  of 
the  eo-day  period  following  discovery; 

(2)  Upwajd  and  downward 
adjustments  to  amounts  credited  in 
previous  quarters; 

(3)  Amoimts  of  overpayments 
collected  under  court-approved 
discharges  of  bankruptcy: 

(4)  Amounts  of  previously  reported 
overpayments  to  providers  certified  as 
bankrupt  or  out  of  business  during  tha 
quarter  and 


(5)  Amounts  of  overpayments 
previously  credited  and  reclaimed  by 
the  State. 


(433.322.    MaManancaorrMords. 

The  Medicaid  agency  must  maintain  a 
separate  record  of  all  overpayment 
activities  for  each  provider  in  a  manner 
that  satisfies  the  retention  and  access 
requirements  of  45  CFR  Part  74.  Subpart 
O. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714 — Medical  Assistance 
Program) 

Dated:  October  0, 1988. 
WQHam  L.  Ropar. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  November  9, 1988. 
OtisR.Bow«i, 
Secretary. 
[FR  Doc.  89-2572  Filed  2-2-89;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

[Docfcal  Na  FEMA  68231 

Ust  of  CommunitiM  Eligible  for  the 
Sale  of  FkMd  Inaurance;  Marytand  et 
ai. 

AOENCV:  Federal  Emergency 
Management  Agency,  FEMA. 

action:  Final  rule. 

SUMMAIIV:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NfFIP).  These 
commimities  were  required  to  adopt 
floodplain  management  measures 
compliant  with  the  NFIP  revised 
regulations  that  became  effective  on 
October  1, 1986.  If  the  communities  did 
not  do  so  by  the  specified  date,  they 
would  be  suspended  from  participation 
in  the  NFIP.  The  communities  are  now  in 
compliance.  This  rule  withdraws  the 
suspension.  The  communities'  continued 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance. 
■rracnve  oatc  As  shown  in  last 
column. 

AOOmss:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  P.O.  Box  457,  Lanham, 
Maryland  20706,  Phone:  (800)  638-7418. 
TON  raNTNBI  MraNMATWN  OONTACTt 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
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646-2717,  Federal  Center  Plaza,  500  C 
Street  Southwest.  Room  416, 
Washington,  DC  20472. 

•upn^MnrrARV  mknmnation:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  Uves  and 
new  construction  from  future  flooding. 

.    In  addition,  the  Director  of  FEMA  has 
identified  die  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insurance  Rate  Map. 
In  the  communities  listed  w^ere  a  flood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  Protection  Act  of 
1973,  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 

S64j8   Uatof 


Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
tmnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  tiie  provisions  of  5  U.S.C 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  FEMA,  hereby  certifies  that 
this  rule,  if  promulgated  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  these  participating 
communities. 

List  of  SubiecU  b  44  CFR  Pail  84 

Flood  insurance.  Floodplains. 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  Na  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  the  suspension  for  each 
listed  community  has  been  %vithdrawn. 
The  entry  reads  as  follows: 


Slala  and  ooiWDuni^  nam* 


UninooiparaM  an 

AnnapalB,dlyo(. 
•  dlyot. 


HMraOa(kao«.oliyof. 
Hurlocli,  town  M 

?il<my,c»yot 

WMtVbgMa: 

AnsisdL  townof- 


ML  Hope,  cNy  of. 
O*  HM,  GMy  o(_ 


County 


AnnsAnmM_ 


Commurahr 
Na 


240001 

240000 

240067 
24010S 
240043 
240112 
240080 

S40027 
540280 
540031 


Oac.  2,  isea  Suapanwjn 


Oa 
Oa 
Oa 
Oa 
Oa 
Oa 

Deai6.igea 
Oa 
Da      ~ 


HaroUT.DuiyM. 

Administrator,  Federal  Insurance 
Administration. 

(FR  Doc  8»-2529  Filed  2-2-8B;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

Refuge*  Reaattlament  Offic* 

45  CFR  Part  400 

Refugee  Reaettleiiient  Program; 
Refug— Cash  Aaaiatancr, 
HemwemwHs  ror  unpioyaDaiiy 
Services,  Job  Search,  and 
EmptoymenI;  Refugee  Medical 
Assistance;  and  Refuge*  Social 
Servicea 

AOCNCV:  Refugee  Resettlement  Office. 

Family  Support  Administration  (FSA). 

HHS. 

action:  Final  Rule. 

SMMMARV:  This  regulation  sets  forth 
requirements  governing  refugee  cash 


assistance;  employability  services,  job 
search,  and  employment  on  the  part  of 
recipients  of  refugee  cash  assistance 
(RCA);  refugee  medical  assistance;  and 
refugee  social  services. 

A  proposed  rule  was  published  in  the 
Federal  Register  of  January  30, 1986  (51 
FR  3918).  Substantial  changes  have  been 
made  in  this  final  regulation  after 
consideration  of  the  writien  comments 
received  and  a  consultation  on  the 
proposals. 

liiis  regulation  completes  the 
issuance  of  comprehensive  regulations 
covering  the  basic  operation  of  the 
State-administered  Refugee 
Resettlement  Program  (WIP).  It 
implements  Chapter  2  of  tide  IV  of  the 
Immigration  and  Nationality  Act,  added 
by  section  311(a)(2)  of  the  Refugee  Act 
of  1980  (Pub.  L  96-212)  and  amended  by 
the  Refugee  Assistance  Amendments  of 
1982  (Pub.  L  97-363)  and  tiie  Refugee 
Assistance  Extension  Act  of  1986  (Pub. 
L.  00  605). 

EFFECTIVE  DATE:  July  1, 1989. 
ADDRESS:  Office  of  Refugee 
Resettlement.  Family  Support 
Administration,  Department  of  Health 


and  Human  Services.  370  L'Enfant 
Promenade,  SW.,  Washington.  DC  20447. 

FOR  FURTHER  RVORMATION  CONTACT: 
Philip  A.  Hohnan.  (202)  252-4563. 

SUFPLBMENTARY  MFORMATION: 

Background 

The  Refugee  Act  of  1960  amended  the 
Immigration  and  Nationality  Act  to 
revise  procedures  for  the  admission  of 
refugees  and  to  estabhsh  a  uniform  base 
for  the  provision  of  assistance  and 
services  to  refugees  in  the  United  States 
regardless  of  their  country  of  origin. 
Previously,  refugees  in  the  U.S.  had  been 
aided  under  separate  programs  for  (1) 
Cuban  refugees,  (2)  Indochinese 
refugees,  and  (3)  Soviet  and  other  non- 
Cuban,  non-Indochinese  refugees.  Those 
programs  were  regarded  as  temporary, 
and,  therefore,  the  issuance  of  program 
instructions  to  the  States  through  Action 
Transmittals,  rather  than  regulations, 
was  considered  appropriate.  With  the 
enactment  of  comprehensive  authority 
in  1980,  the  Department  began  the 
issuance  of  formal  regulations  at  45  CFR 
Part  400,  the  first  of  which  was 
published  on  September  9. 1980  (45  FR 
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59323).  covering  State  plan  and  reporting 
requirements.  Subsequent  regulations 
cc^^red  cash  and  medical  assistance 
andnPederal  funding,  published  March 
12, 1962  (47  FR 10641).  Regulations 
covering  grants  to  States,  child  welfare 
services  (including  services  to 
unaccompanied  minors),  and  Federal 
funding  for  State  expenditures  were 
published  lanuary  30, 1986  (51  FR  3904). 

Regulatory  Procedures 

Under  Executive  Order  12291,  we 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Reyalatory  Impact 
Analysis.  This  regulation  does  not  meet 
the  definition  of  a  "major"  regulation 
contained  in  the  Executive  Order  since 
it  does  not  create  new  costs.  To  the 
contrary,  the  regulation  is  intended  to 
reduce  costs  by  aiding  refugees  in 
achieving  earlier  employment  and  self- 
support 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
e04(b)),  the  Secretary  certifies  that  this 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  %vill  indirectly  affect  small  entities 
because  some  services  funded  in  the 
RRP  are  provided  by  not-for-profit 
institutions  under  contract  with  the 
States.  However,  nothing  in  the  rule 
imposes  a  significant  burden  on  diese 
small  entities,  and  the  rule  therefore 
does  not  meet  the  threshold  for 
regulatory  flexibility  analysis. 

Sections  40ail,  400.55, 40a64, 40a79, 
400.82. 40a94.  and  40ai47  of  this  rule 
contain  collection-of-information 
requirements.  As  required  by  section 
3504(b)  of  die  Paperwork  Reduction  Act 
of  1960  and  5  CFR  132ai3,  we  submitted 
a  copy  of  this  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  reporting  and 
recordkeeping  requirements. 

Statutny  Aotfaority 

Section  412(a)(9)  of  the  Immigration 
and  Nationality  Act  authorizes  the 
Secretary  of  HHS  to  issiie  regulations 
needed  to  carry  out  the  program. 

Dlacussioii  of  fTunfs 

The  Department  received 
approximately  250  comments,  signed  by 
about  500  persons,  on  the  proposed 
regulations.  The  commenters  included 
State  and  local  governments,  national 
and  local  voluntary  refugee  resettiement 
agendas,  refugee  mutual  assistance 
associations,  State  refugee  advisory 
committees,  refugee  service  providers, 
employers  of  refugees,  and  individual 
refugees. 


On  May  12, 1987,  the  Office  of  Refugee 
Resettlement  held  a  consultation  on  the 
proposals,  to  which  all  persons  who  had 
provided  written  comments  were 
invited.  Approximately  50  commenters, 
principally  State  refugee  coordinators, 
participated.  The  views  and 
recommendations  expressed  in  that 
consultation,  as  well  as  the  written 
recommendations  received  previously, 
were  taken  intdiionsideration  in 
reaching  the  decisions  reflected  in  this 
final  regulation.  Major  changes  have 
been  made  as  a  result  of  the  comments. 

The  principal  changes  made  in  this 
final  r^ulation,  as  compared  with  the 
proposed  rule  published  January  30, 
1986,  are  as  follows: 

1.  The  proposal  (in  1 400.11(b)  of  the 
proposed  rule)  that  States  submit 
administrative  costs  budgets  as  part  of 
annual  applications  for  grants  for  cash 
and  medical  assistance  (CMA  grants) 
and  for  social  services  bias  been 
eliminated  from  this  final  regulation. 

In  this  section  we  have  also  revised 
the  date  by  which  a  State  submits  its 
annual  plan  for  social  services  from  the 
propos^  "45  days  prior  to  the  beginning 
of  the  [Federal]  fiscal  year"  to  "45  days 
prior  to  the  beginning  of  the  State's 
annual  planning  cycle  for  social 
services."  This  change  provides  a  more 
realistic  date  and  greater  flexibility  for 
the  States.  As  part  of  this  revision,  ORR 
also  plans  to  delete  from  its  State 
estimate  form  (Form  ORR-1)  the 
projections  currentiy  required  on  social 
services. 

2.  The  proposed  requirement  (in 

1 400.55(b)(3))  that  States  count  in-kind 
assistance  in  the  program  of  refugee 
cash  assistance  (RCA)  has  been 
modified  to  require  a  State  to  count  in- 
kind  assistance  only  if  it  counts  in-kind 
assistance  in  its  AFDC  program. 

3.  We  have  deleted  the  proposals 
(t  400.63)  that  would  have  required 
States  (a)  to  combine  into  a  single  filing 
unit  all  RCA  applicants  and  recipients 
who  live  in  a  single  household  and  (b). 
in  determining  eligibility  for  and  amount 
of  RCA.  to  take  into  consideration  the 
needs,  resources,  and  income  of  all 
other  persons  living  in  the  household.  In 
Ueu  thereof,  this  final  rule  requires  a 
State  to  prorate  allowances  for  shelter, 
utilities,  and  similar  needs  among  RCA 
recipients  living  in  the  same  household 
if  the  State  prorates  such  allowances  in 
its  AFDC  program.  (The  regulation 
would  not  change  the  current  policy  of 
permitting  a  State  to  combine  RCA 
recipients  in  the  same  household  into  a 
single  filing  unit  if  the  State  so  decides.) 

4.  The  proposed  rule  (§  400.64)  that 
would  have  required  monthly  reporting 
by  RCA  recipients  during  their  receipt  of 
RCA  has  been  revised  to  require 


monthly  reporting  only  after  an  RCA 
recipient  has  been  in  the  United  States 
more  than  6  months. 

5.  The  proposed  rule  [i  400.79(a)) 
would  have  required  an  employability 
plan  to  be  developed  for  both  applicants 
for  and  recipients  of  RCA.  The  final 
regulation  requires  this  only  for 
recipients  of  RCA. 

6.  The  proposed  rule  (S  400.80)  would 
have  required  applicants  for  and  , 
recipients  of  RCA  to  carry  out  a 
continuing  program  of  job  search 
beginning  at  the  time  the  refugee  applied 
for  RCA  and  comprising  at  least  20 
hours  of  employer  contacts  per  week. 
The  final  regulation  makes  several 
revisions:  )ob  search  will  not  be 
required  for  an  RCA  applicant;  it  will  be 
required  of  an  RCA  recipient  only  after 
the  recipient  has  been  in  the  United 
States  more  than  6  months;  it  will  be 
required  to  continue  for  8  consecutive 
weeks:  and  the  State  will  determine  the 
amount  of  time  (or  employer  contacts) 
required. 

7.  The  proposal  (S  400.81(d))  which, 
with  a  few  exceptions,  would  have 
prohibited  the  scheduling  of  services  at 
times  that  would  have  interfered  with 
the  previously  proposed  job  search 
requirements,  has  been  deleted.  This 
change,  together  with  the  revisions  in 
the  job  search  requirements,  will 
provide  States  with  the  flexibility  to 
develop  the  individual  service  and  job 
search  plans  that  can  be  most  effective 
in  enabling  RCA  recipients  to  be  placed 
in  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States. 

8.  Under  the  proposed  rules 

(S  400.82(b)(3)),  failure  or  refusal  of  RCA 
recipients  to  meet  requirements  for 
participation  in  employability  services, 
carrying  out  job  search,  and  acceptance 
of  job  offers  would  have  resulted  in  the 
application  of  sanctions  to  the  entire 
household  filing  unit.  In  this  final 
regulation,  the  sanctioning  requirement 
(S  400.82(b)(3])  has  been  changed  to 
apply  only  to  the  individual  RCA 
recipient  who  fails  to  meet 
requirements.  With  this  change,  the 
application  of  sanctions  in  RCA  will  be 
comparable  to  the  sanctioning 
provisions  in  the  basic  AFDC  program. 

9.  The  proposed  rule  (i  400.104)  would 
have  extended  the  medical  assistance 
coverage  of  an  RMA  recipient  who 
would  otherwise  become  ineligible 
solely  because  of  increased  earnings 
fiom  employment.  The  period  of 
extension  under  the  proposal  would 
have  been  for  9  months  or  until  the 
refugee  reached  the  end  of  his  or  her 
period  of  time-eligibility  for  RMA, 
whichever  occurred  first.  After 
consideration  of  the  comments  received 
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and  further  analysis  of  the  differences 
between  this  proposal  and  the  AFDC 
policy  from  which  it  was  derived  (at 
section  402(a)(37)  of  the  Social  Security 
Act),  we  have  decided  to  revise 
§  400.104  to  continue  the  current  RMA 
policy  of  providing  for  a  4-month 
extension  of  RMA  (or  as  much  of  such 
extension  as  is  within  the  RMA  time- 
eligibility  period)  if  the  recipient  loses 
RCA  eligibility  because  of  increased 
earnings  from  employment  This 
provision  is  more  closely  comparable  to 
Medicaid  regulations  at  42  CFR  435.112. 
(See  further  discussion,  below,  in 
section  on  comments  received, 
"Comments  on  Subpart  G.") 

10.  The  proposed  rule  (S  40ai46) 
would  have  cmitinued  the  policy,  which 
has  been  in  effect  during  recent  years,  of 
requiring  States  to  use  at  least  85 
percent  of  their  refugee  social  service 
funds  for  employability  services.  We 
have  revised  this  poUcy  to  make  it  apply 
only  to  those  States  in  which  55  percent 
or  more  of  the  State's  population  of 
"time-eligible"  refugees  is  receiving  cash 
assistance.  "Time-eligible"  refers  to 
refugees  whose  cash  assistance  and 
medical  assistance,  if  they  were  to 
qualify  for  such  assistance,  would  be 
fimded  in  whole  or  in  part  with  Federal 
refugee  funds.  Under  current  funding, 
this  population  is  refugees  who  have 
been  in  the  U.S.  less  than  24  months. 
Fifty-five  percent  was  selected  because 
it  has  been  approximately  the  nationcd 
mean  average  dependency  rate  of  time- 
eligible  refugees  during  the  last  few 
years. 

If  a  State  is  successful  in  reducing  the 
dependency  rate  to  less  than  55  percent 
this  requirement  will  no  longer  apply. 

11.  The  proposed  rule  (§  400.147  (a)) 
would  have  required  a  State  to  use  "an 
appropriate  portion  of  [its  social  service] 
funds,  based  on  population,"  to  provide 
services  to  new  and  recenUy  arrived 
refugees.  We  have  revised  the  wording 
slighUy  to  provide  that  such  portion  be 
"based  on  population  and  service  needs, 
as  determined  by  the  State."  This 
change  is  intended  to  make  clear  that 
the  portion  need  not  be  based  solely  on 
numbers  of  persons  and  that  it  is  the 
State  which  determines  what  the 
appropriate  portion  is. 

12.  The  proposed  rule  (§  400.147(c)) 
would  have  restricted  the  use  of  social 
service  funds  to  refugees  who  have  been 
in  the  U.S.  less  than  36  months,  except 
for  emergency  services  and  for  extreme 
and  unusual  needs  that  a  State  justified 
in  its  annual  services  plan.  We  have 
removed  this  proposed  36-month 
restriction. 

13.  The  proposed  rule  (S  40ai56(a)) 
would  have  prohibited  States  from  using 
their  social  service  funds  to  provide 


orientation  services  to  "familiarize 
refugees  with  Western  culture  or  to 
provide  basic  local  orientation  since  this 
responsibility  rests  with  the 
resettlement  agency  which  sponsors  a 
refugee."  We  have  removed  this 
pcuagraph  in  order  (a)  to  avoid  the 
implication  that  additional  specific 
types  of  orientation  not  covered  by  the 
resettiement  agencies  could  not  be 
provided  and  (b)  to  permit  local 
orientation  for  refugees  who  have 
migrated  from  dieir  initial  resettiement 
site.  A  general  prohibition  on 
duplication  of  services  remains  in 
i  400.156(b)  (numbered  1 40ai56(c}  in 
the  proposed  rule). 

Four  additional  changes  have  been 
made  in  this  final  regulation  in  order  to 
reflect  changes  made  by  the  Refugee 
Assistance  Extension  Act  of  1986  (Pub. 
L  99-605)  which  was  enacted  November 
6,1986: 

1.  Language  has  been  included  in 
i  400.75(a)  of  this  final  regulation  to 
reflect  the  requirement  added  by  section 
9(a)  of  the  1986  Amendments  that 
assistance  be  terminated  if  an  RCA 
recipient  (a)  Refuses  an  offer  of 
employment  which  has  been  determined 
to  be  appropriate  either  by  the 
resettiement  agency  responsible  for  the 
initial  resettiement  of  the  refugee  or  by 
the  appropriate  State  or  local 
employment  service;  (b)  refuses  to  go  to 
a  job  interview  which  has  been 
arranged  through  such  agency  or 
service:  or  (c)  refuses  to  participate  in  a 
social  service  or  targeted  assistance 
program  which  such  agency  or  service 
determines  to  be  available  and 
appropriate. 

2.  Section  400.82(b)(1),  referring  to 
sanctions  of  RCA  recipients  who  fail  to 
meet  requirements,  has  been  revised  to 
eliminate  the  requirement  that  the 
sanction  begin  "with  the  month  in  which 
such,  failure  or  refusal  occurred."  The 
1986  Amendments  removed  this  timing 
requirement  which  had  been  added  by 
the  1982  Amendments.  We  have  also 
provided,  in  S  400.82[b)(3)(B](iii)  of  tiiis 
final  regulation,  for  a  condliation  period 
of  up  to  30  days  before  the  imposition  of 
a  sanction;  this  conciliation  provision 
follows  procedures  which  are  applicable 
to  AFDC  recipients  and  which  were  in 
effect  in  the  refugee  program  prior  to  the 
1982  Amendments. 

3.  Language  has  been  included  in 

S  400.146(a),  regarding  the  percent  of 
funds  whidi  a  State  whose  dependency 
rate  is  over  55  percent  must  use  for 
employability  services,  to  reflect  the 
following  language  added  by  section  6 
of  the  1986  Amendments:  "(C)  Any 
limitation  which  the  Director  establishes 
on  the  proportion  of  [social  service] 
funds  allocated  to  a  State  *  *  *  tiiat  die 


State  may  use  for  purposes  other  than 
[employment-related  services,  Bnglish- 
as-a-second-language  training  (in 
nonwork  hours  where  possible),  and 
case-management  services]  *  *  *  shall 
not  apply  if  the  Director  receives  a  plan 
(established  by  or  in  consultation  with 
local  governments)  and  determines  that 
the  plan  provides  for  the  maximum 
appropriate  provision  of  employment- 
related  services  for,  and  the  maximum 
placement  of,  employable  refugees 
consistent  with  performance  standards 
established  under  section  106  of  die  ]ob 
Training  Partnership  Act"  (This 
statutory  provision  is  also  reflected  in 
ORR's  notice  of  social  service 
allocations  for  FY  1987  (52  FR  18283).) 
4.  In  8  400.11(b)(2),  we  have  changed 
the  reference  to  an  annual  "application" 
for  grants  for  refugee  social  services  to 
an  annual  "plan"  in  order  to  reflect  the 
use  of  the  term  "plan"  in  section  6  of  the 

1986  Amendments. 

We  have  also  made  one  technical 
change  in  the  terminology  used  in  these 
regulations:  We  have  used  the  term 
"social  services"  rather  than  "support 
services,"  which  was  used  in  the 
proposed  rule.  "Social  services"  has 
continued  to  be  the  term  used  in  the 
authorizing  legislation  for  the  refugee 
program,  including  the  1986 
Amendments.  It  is  also  the  term  in 
general  use  in  the  refugee  resettiement 
field. 

Deacr^itioD  <rf  die  Regulatkn 

This  regulation  restates  some  current 
policies  and  modifies  or  augments 
others.  Ilie  changes  in  policy  which  are 
made  here  have  raie  central  aim:  To  aid 
refugees  in  achieving  eariier 
employment  as  a  step  toward  self- 
support 

Throughout  the  Nation  there  is  wide 
variation  in  the  extent  to  which,  and 
rapidity  with  which,  refugees  find 
employment  In  some  States,  this  occurs 
relatively  quickly;  in  others,  a 
substantial  portion  of  the  refugee 
population  may  spend  its  first  24  months 
in  the  United  States — the  period  during 
which  Federal  refugee  funding  is 
currentiy  provided  to  States  for  cash 
and  medical  assistance  to  refugees — 
receiving  fully  federally  funded  welfare 
assistance  and,  after  the  completion  of 
that  period,  may  continue  on  assistance, 
usually  financed  by  a  combination  of 
Federal  and  State  funds  and  sometimes 
by  local  funds  as  well. 

Refugee  dependency  rates,  as 
measured  by  the  portion  of  the  refugee 
population  who  had  been  in  this  country 
less  than  31  months  as  of  September  30. 

1987  (the  period  of  Federal  refugee 
funding  prior  to  the  reduction  to  24 
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montbt  on  February  1. 1968).  and  who 
wen  receiving  caah  assistance,  ranged 
from  a  higfa  of  over  70  percent  in  three 
States  tolees  than  20  percent  in  several 
other  States.  These  wide  differences 
among  States  do  not  aM>ear  to  be  fiiDy 
ex|dainable  by  differences  in  the 
employment  situation  in  various  States, 
or  by  differences  in  the  scope  and 
benefit  levels  of  existing  welfare 
programs,  or  by  differences  in  the 
badkground.  training,  and  woHc 
experience  of  the  refugees  themselves. 

At  the  same  time,  there  are 
substantial  differences  in  the  ways  in 
which  different  States  carry  out  the  RRP. 
In  some  States,  for  exan^jle,  refugee 
services  (such  as  Rnglish  language 
training)  are  widely  available  outside 
normal  working  hours,  refugees  are 
refened  to  job  opportunities  soon  after 
their  arrival  in  t^  U.S.,  become 
employed,  and  are  able  to  continue  tfieir 
language  or  vocational  training.  In  other 
States,  refugee  services  tend  to  be 
available  only  during  working  hours, 
refugees  are  enrolled  for  services  and 
training  on  a  relatively  long-term  basis 
and  are  not  required  to  seek 
employment  and  referrals  to  job 
opportunities  do  not  occur  until  much 
later. 

This  regulation  attempts  to  address 
these  problems  by  indoding  more 
specific  reqeirements  Cor  the  way  in 
which  the  RRP  is  to  be  carried  out  by 
States  which  have  relatively  high 
dependency  rates,  by  allowing  greater 
flexibility  than  current  policy  in  States 
%vhich  have  lower  than  average 
dependency  rates,  and  by  placing 
additional  employment-related 
requirements  ca  refugees  who  are 
receiving  refugee  cash  assistance  (RCA). 

Thus  a  new  S«bp«rt  P,  Requirements 
for  Employability  Services,  Job  Search, 
and  Employment  requires  emfrfoyable 
aduh  RCA  recipients  who  have  been  in 
the  U.S.  mofv  than  6  months  to  carry  out 
an  8-week  program  of  job  search.  At  the 
same  time,  flexibility  is  provided  to  the 
States  to  determine  the  details  of  such  a 
job  search  pro^wn  so  that  each  State 
can  destpi  the  specific  program  which 
will  be  most  effective  in  placing  refugees 
in  jobs. 

A  new  Subpart  Iv  Refugee  Social 
Services,  regroaps  the  designation  of 
social  services  to  fit  in  with  the 
requirements  of  Subpart  P.  It  also 
removes  most  of  the  specific  eligibility 
requirements  for  particular  services  (as 
currently  set  forth  in  Action 
Transmittals  SSA-AT-79-^3.  August  24, 
1878;  ORR-AT-80-1,  March  26 1980;  and 
ORR-AT-80-2,  ApriUa  1960). 
simplifying  the  administration  of  the 
social  service  program  for  States  and 
service  providers. 


Subpart  I  also  provides  greater 
flexibility  than  current  policy  for  States 
with  lower-than-average  dependency 
rates  by  removing  the  current 
requirement  (moat  recently  contained  in 
ORR's  notice  of  FY  1987  social  service 
allocatioos  at  52  FR 18283.  May  li.  1887) 
that  85  percent  of  their  social  service 
funds  must  be  used  for  employment 
services.  English  language  training,  and 
case  management — identified  herein  as 
"employability  servioea." 

Other  changes  which  this  regulation 
makes  are  described  in  the  sections 
which  follow  on  the  several  subparts. 

Subpart  A'-Introdnction 


Section  401X2 

Two  changes  are  made  in  the  list  of 
definitfams  in  1 400.2:  A  definition  of 
"case  ntewagemwit  services"  is  inserted 
in  the  definitions  in  1 400.2.  and  these 
services  are  further  addressed  In 
S  i  4aaiS4Q)  and  40aiS5(g)  of  Subpart  I. 
The  definitioB  ti  '*ttiaqiem  medical 
assistance"  is  apdated  to  indude 
references  to  the  appropriate  sections  of 
Subpart  G. 

Subpart  B— Giaats  to  States  for  Rebigee 
Resettlement 

Sections  400.U  and  400l1S 

Section  400.11ta)  is  revised  to  conform 
wdth  ORR's  present  policy,  begun  in 
fiscal  year  1985,  of  issuing  two  types  of 
basic  grants  to  States  for  the  operation 
of  the  State-administered  refugee 
program:  (1)  dlA  grants,  covering 
funding  tar  cash  assistance,  medical 
assistance,  the  program  for  refugee 
unaccompanied  minors,  and  related 
State  administrative  costs:  and  (2)  social 
services  grants  to  fiind  the  activities 
identified  in  Subpart  L 

Section  40ailib)  is  revised  to  require 
a  State  to  submit  an  annual  State  social 
services  plan.  This  requirement  will  help 
to  assure  that  appropriate  efforts  and 
funds  will  be  devoted  to  address  the 
major  Congressi(mal  intent  of  placing 
refugees  on  Jobs  as  soon  as  possible 
after  dieir  arrival  in  the  United  States. 

A  new  1 400.13  is  added  on  cost 
allocation.  This  provision  places  in 
regulatory  form  the  basic  requirements 
of  ORR's  current  cost-allocation 
guidelines  which  were  issiwd  after 
consultation  with  the  States.  A  principal 
purpose  of  the  guidelines  is  to  assure 
that  costs  are  correctly  allocated 
between  the  RRP  and  other  programs 
administered  by  the  State  and.  within 
the  RRP.  among  the  CMA.  social 
services,  and  any  other  RRP  grants. 
Paragraph  (c)  of  diis  section  continues  to 
permit  certain  overall  management  coats 
to  be  charged  against  the  CMA  grant 
Paragraph  (d)  identifies  the 


circumstances  under  which  certain  case 
management  costs  may  be  charged 
against  the  CMA  grant  again  reflecting 
current  policy.  Section  40ai3  does  not 
change  the  current  gaidetinn,  which 
continue  in  effect 

Subpart  C— General  Administration 

Section  4(X127 

A  new  para^^ph  (c)  is  added  to 
{  400.27,  "Safeguarding  and  sharing  of 
information."  to  clarify,  that  information 
concerning  persons  who  have  ^jplied 
for  or  received  assistance  or  services 
under  the  RRP  may  be  released  for  any 
of  the  same  purposes  as  are  permissible 
under  the  AFDC  program,  as  set  forth  in 
45  CFR  a06Ja(a).  Soch  purposes  include: 
Any  investigatioa,  prosecotioa.  or 
criminal  or  dvil  proceeding  to 
connection  with  the  administration  of 
the  program;  any  other  Federal  or 
federally  assisted,  needs-based 
assistance  or  service  program:  any  audit 
or  similar  activity;  and  the  location  or 
apprehension  of  a  furtive  felon. 

Subpart  R-Refv«ee  Cash  Assistano* 

SectionM  400.50  through  40064 

Subpart  E  contains  rules  governing 
refugee  cash  assistance  (RCA).  The  term 
"refugee  cash  assistance'*  refers 
specifically  to  cash  assistance  to  needy 
refugees  liAo  do  not  meet  all  eligibility 
requirements  for  the  programs  of  aid  to 
families  witii  dependent  diildren 
(AFDC)  and  supplemental  security 
income  (SSI)  for  the  aged.  Mind,  and 
disabled.  The  provisions  of  tfiis  subpart 
do  not  govern  the  receipt  ai  assistance 
by  refiigees  who  qualify  for  AFDC  or 
SSi:  they  must  meet  the  requirements  of 
those  programs  whidi  apply  to  refugees 
and  noarefugees  alike. 

Current  regulations  at  45  CFR  400.62 
set  forth  the  basic  policies  with  respect 
to  the  provision  of  refugee  cash 
assistance  (RCA)  and  tibe  extent  and 
duration  of  Federal  refugee  program 
funding  for  RCA  and  other  cash 
assistance  programs  for  which  refugees 
may  qualify.  These  regulations  do  not 
change  those  rules. 

A  diange  in  this  subpart  is  the 
application  of  certain  additional  AFDC 
provisions  to  the  RCA  program 
(i400M). 

A.  Recovery  of  Overpayments  and 
Correction  of  Underpayments  (Section 
400.52)    ..        . 

Section  400.52  confirms  current 
practice  by  applying  AFDC  rules  when 
overpayments  or  underpayments  occur. 
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B.  Applications.  Determinations  of 
Eligibility,  and  Furnishing  Assistance 
(Sections  400.55  through  400.57) 

Under  current  policy,  when  a  refugee 
applies  for  cash  assistance  a  State  must 
first  determine  his  or  her  eligibility 
under  other  federally  aided  public 
assistance  programs  (i.e..  AFDC  SSL 
or-^n  Guam.  Puerto  Rico,  and  the 
Virgin  Islands — old  age  assistance 
(OAA),  aid  to  the  blind  (AB).  aid  to  the 
aged,  blind,  and  disabled  (AABD),  or  aid 
to  the  permanently  and  totally  disabled 
(APTD)). 

If  a  refugee  is  eligible  under  one  of  the 
above  programs,  a  State  must  provide 
assistance  to  that  refugee  under  the 
appropriate  program.  If  a  refiigee  does 
not  meet  the  categorical  requirements  of 
these  other  public  assistence  progams 
({.Sm  family  composition,  the  presence  of 
children,  age,  disability,  etc.),  the  Stete 
must  determine  eligibiUty  for  RCA. 

In  determining  RCA  eligibility,  a  Stete 
is  required  to  contact  an  applicant's 
sponsor  or  the  resettlement  agency  to 
determine  the  amount  of  assistance,  if 
any,  \ma%  provided  to  the  refugee  and 
to  inquire  whether  the  applicant  has 
vohmtarily  quit  employment  or  refused 
to  Bccept  an  offer  of  employment  within 
30  consecutive  days  immediately  prior 
to  the  date  of  application.  This 
requirement  ensures  that  Stetes  verify  at 
the  time  of  application  that  a  refugee 
has  not  refused  to  accept  an  offer  of 
employment  within  30  days  prior  the 
date  of  application  for  assistance,  in 
accordance  with  current  policy 
conteined  in  1 400.77(a). 

Section  400.5S(d)  requires  a  Stete  to 
distinguish  clearly,  in  its  notices  to 
applicante  and  recipiente,  between  RCA. 
AFDC,  and  GA.  The  purpose  of  this 
requirement  is  to  assure  that  cliente  are 
apiwopriately  informed  of  their 
eligibilify  or  ineligibilify  and  receive 
information  suffidendy  specific  to 
enable  them  to  exerdse  their  right  to 
appeal  if  they  wish  to  do  so. 

Conditions  of  Eligibility  for  Refugee 
Cash  Assistance  (Sections  400.60 
through  400.64) 

Under  current  policy,  refugees  who 
are  ineligible  for  AFDC  SSI  OAA.  AB, 
AABD,  or  APTD,  but  who  meet  the 
AFDC  need  standard  in  their  Stete  of 
residence,  after  consideration  of  income 
andiesources  in  accordance  with  45 
CFR  233.20(a)  (3)  through  (11)  (except 
that  the  two  earned  income  disregards 
of  $30  and  of  $30  plus  one-third  at 
S  233.20(a)(ll)(U)(B)  are  not  applied),  are 
eligible  for  refiigee  cash  assistance  if 
they  have  resided  in  the  U.S.  less  than 
18  months  following  their  initial  entry 
into  this  country.  In  determining 


finandal  eligibilify,  a  Stete  may  not 
consider  income  and  resources  of 
refugee's  sponsor  which  are  not 
contributed  to  the  refugee,  or  a  refugee's 
resources  which  are  not  readily 
accessible  to  the  refugee— e.g.,  resources 
in  the  refugee's  country  of  origin.  A 
Stete  may  not  apply  to  applicante  for  or 
redpiente  of  refugee  cash  assistance  the 
rule  under  the  AFDC-Unemployed 
Parente  (AFDC-UP)  program  at  45  CFR 
233.100(a)(1)  that  generally  defines 
unemployment  as  employment  less  than 
100  hours  a  month.  Eligible  refugees 
receive  benefite  and  services  at  levels 
equivalent  to  those  provided  under  the 
Stete's  AFDC  program.  This  r^ulation 
contimies  the  current  policy. 

Section  400.60(e)(5)  adds  a 
requirement  that  a  refugee  provide  the 
name  of  the  resettlement  agency  which 
was  responsible  for  his  or  her 
resettlement  This  information  is  needed 
to  enable  the  Stete  to  verify  any 
assistance  being  provided  and  to 
determine  whether  the  refugee  has  quit 
or  refused  emplojrment  as  required 
under  {  400.55(b)  (3)  and  (4).  Section 
400.60(a)(5)  places  on  the  refugee  the 
responsibiUfy  for  providing  the  name  of 
the  resettlement  agency  by  making  this 
a  condition  of  eligibilify.  This 
requirement  does  not  apply  to  asylees 
since  persons  granted  asylum  under 
section  206  of  the  Act  usually  do  not 
have  a  sponsoring  resettlement  agency. 

D.  Proration  of  Shelter,  Utilities,  and 
Similar  Needs  (Section  400£3) 

Section  400.63  requires  a  Stete  to 
prorate  allowances  for  shelter,  utilities, 
and  similar  needs  among  RCA  and 
AFDC  filing  units  residing  in  the  same 
household  if  it  prorates  such  allowances 
in  ito  AFDC  program.  This  requirement 
will  help  to  assure  equal  treatment 
between  the  RCA  and  AFDC  programs 
int 

Other  ASpC  requirements 
tbcable  to  refugee  cash  assistance 
(Section  400.64) 

This  section  foni^alizes  the 
applicabilify  of  certein  additional  AFDC 
requirements  to  the  RCA  program  with 
respect  to  budgeting  methods, 
determining  eligibilify,  computing  the 
assistance  payment  recovering 
overpayments  and  correcting 
underpaymente,  and  identifying  and 
dealiiig  with  fraud. 

This  section  also  applies  to  RCA 
redpiente  who  have  been  in  the  U.S.  for 
at  least  6  months  and  AFDC 
requiremente  regarding  monthly 
reporting.  Monthly  reporting  is 
espedally  applicable  to  caseloads  in 
which  changes  in  employment  and 
income  are  likely  to  occur — such  as  the 
RCA  caseload  which  exduderthe  aged, 
blind,  and  disabled  who  are  covered 


under  S9  and  the  one-parent  families 
which  are  covered  under  AFDC.  A  Stete 
may  also  require  monthly  reporting  by 
RCA  redpiente  who  have  been  in  the 
U.S.  less  than  6  months,  if  it  so  deddes. 

Subpart  F — Requiremente  for 
Employabilify  Services,  Job  Search,  and 
Employment 

Refugees  who  apply  for  or  recdve 
refugee  cash  assistance  (RCA)  must 
meet  the  requiremente  in  Subpart  F  of 
these  rules.  These  rules  are  based  on 
requirements  of  the  Refugee  Act  as 
amended.  The  rules  in  Subpart  P  apply 
to  RCA  applicante  and  redpiente. 
Refugees  who  receive  AFDC  must  meet 
the  requiremente  of  that  program  rather 
than  Subpart  F. 

A.  Arrangements  for  Employability 
Services  (Section  400.72) 

Section  400.72  of  the  regulation  allo%v8 
Stetes  to  make  certain  arrangemente 
with  appropriate  agencies  to  provide 
refugees  with  required  employabilify 
services  as  defined  in  {400.71.  It  also 
formalizes  a  requirement  that  an  agency 
providing  employability  services,  in 
order  to  qualify  to  receive  referrals  of 
enq>loyable  refugees  by  the  Stete 
agency,  must  agree  to  advise  the  Stete 
agency  whenever  a  refugee  fails  or 
refuses  to  partidpate  in  the  required 
services  or  to  accept  an  offer  of 
employment 

B.  Registration  for  Employment 
Services.  Participation  in  Employability 
Service  Programs,  and  Acceptance  of 
Offers  of  Employment  (Section  400.75) 

Section  400.75  generally  reflecte 
section  412(e)(2KA)  of  the  Immigration 
and  Nationalify  Act  which,  except  for 
good  cause  shown,  conditions  the 
receipt  of  cash  assistance  by  an 
employable  refugee  on  that  refugee's 
registration  with  an  agency  offering 
employment  services  spedficaDy 
designed  to  assist  refugees  in  attaining 
economic  self-suffidency.  If  no  such 
agency  is  available,  the  refugee  must 
register  with  the  State  or  local 
employment  service.  Section 
412(eK2)(A)  of  the  Act  also  conditions 
receipt  of  cash  assistance  on  the 
partidpation  of  employable  refugees  in 
available  and  appropriate  sodal  service 
and  targeted  assistance  programs, 
funded  under  section  412(c)  of  the  Act 
which  provide  job  or  language  training. 

Section  400.75  darifies  the  registration 
requirement  by  specifying  that  an 
"appropriate  agency  providing 
employment  services"  means  (as 
defined  in  {  400.71]  an  agency  whose 
services  must  include  "an  esteblished 
program  of  job  referral  to,  and  job 
placement  with,  private  employers"  and 
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"must  be  determined  acceptable  by  the 
State."  Previous  studies  have  shown 
that  some  referrals  for  employment 
services  were  being  made  to  agencies 
whose  services  did  not  include  job 
referral  and  placement. 

This  section  also  requires  that  an 
employable  refugee  participate  in  a 
program  of  job  search,  described 
subsequently  in  fi  401X80. 

These  requirements  are  intended  to 
encourage  early  employment. 

C.  Criteria  for  Exemption  from 
Registrabon  (Section  400.78) 

Section  400.76  exempts  certain 
individuals  from  registration  for 
employment  services  and  required 
social  services  because  of  age,  full-time 
attendance  at  school  or  training,  illness, 
incapacity,  responsibility  for  the  care  of 
a  child  or  another  member  of  the 
household,  or  being  in  the  third  trimester 
of  pregnancy.  These  exemptions,  which 
are  followed  in  current  policy,  are 
modeled  after  exemptions  which  apply 
to  AFDC  recipients. 

Inability  to  communicate  in  English 
does  not  exempt  a  refugee  from 
registration. 

D.  Effect  of  Nonparticjpation  in  Services 
and  of  Quitting  Employment  (Section 
400.77) 

Under  current  policy,  employable 
refugees  may  not,  without  good  cause. 
within  30  consecutive  days  prior  to  the 
date  of  application,  or  at  any  time  when 
receiving  refugee  cash  assistance,  have 
voluntarily  quit  employment  or  refused 
to  accept  an  appropriate  offer  of 
emplojrment  services,  training,  or 
empbyment  Section  400.77  formaliies 
these  requirements. 

E.  Service  Requirements  for  Employed 
RCA  Recipients  (Section  400.78) 

A  recipient  of  refugee  cash  assistance 
who  is  employed  less  than  30  hours  a 
week  must  accept  appropriate  part-time 
English  language  training  or  other 
employment-related  training  if  available 
and  determined  appropriate  by  the 
State. 

Under  current  policy,  a  State  may 
encourage  but  not  require  pcirt-time 
English  or  other  employment-related 
training  if  a  recipient  is  employed  full 
time.  Section  400.78(b)  expands  this 
policy  to  permit  a  State  to  require  part- 
time  training  in  this  circumstance.  We 
believe  that  providing  this  flexibihty  to 
a  State  is  in  keeping  with  the  objective 
of  full  self-support  since  such  training 
can  aid  a  refugee  who  is  partially 
supported  by  cash  assistance  to  acquire 
additional  skills  which  may  lead  to 
advancement,  higher  income,  and  full 
self-support 


ijwijfy  has  also  been  included  to 
provi(^  tkat  enpioyed  recipients  may 
not  be  reqoired  to  accept  services  which 
interfere  widi  their  iobe. 

F.  Development  of  an  Employability 
Plan  (Section  400.79) 

Section  400.78  formalizes  current 
practice  in  the  refugee  program  by 
requiring  the  State  agency,  or  its 
designee,  to  develop  an  employability 
plan  for  each  registrant  if  such  a  plan 
has  not  been  developed  by  the 
resettlement  agency. 

Section  400.79  clarifies  current 
practice  by  requiring  that  the 
employabUity  plan  be  designed  to  lead 
to  the  earliest  possible  employment  and 
contain  a  deHnite  employment  goal  that 
would  be  attainable  in  the  shortest 
possible  time  period  consistent  with  a 
refugee's  employability  and  the  local  job 
market.  This  requirement  reflects  the 
statutory  intent,  contained  in  section 
412(a)(1)(B)  of  the  Immigration  and 
Nationality  Act  that  "employable 
refugees  should  be  placed  on  jobs  as 
soon  as  possible  after  their  arrival  in  the 
United  SUtes". 

Section  400.79  also  imposes  a  new 
requirement  by  providing  that  the 
employability  plan  must  enable  the 
individual  to  meet  the  job  search 
requirements  of  8  400.80. 

We  believe  that  this  focus  is  essential 
to  promoting  early  employment. 
Information  has  shown  that  under 
existing  practices,  employability  plans 
are  often  constructed  which  defer  job 
seardi  and  employment  for  all  or  nearly 
all  of  the  period  of  potential  eligibility 
for  RCA. 

G.  Job  Search  Requirements  (Section 
400.80) 

Although  cnrrent  policy  emphasizes 
early  employment  and  self-support  and 
requires  registration  for  employment 
services  and  acceptance  of  job  offers,  it 
does  not  contain  specific  requirements 
for  a  job  search  program  to  be  carried 
out  by  RCA  recipients. 

Section  400.80  specifically  requires  an 
employable  recipient  oi  refugee  cash 
assistance  who  has  been  in  Uie  U.S. 
more  than  d  months  to  carry  out  an  S- 
week  job  search  program.  The  specific 
requirements  and  procedures  of  the  job 
search  program — such  as  the  amount  of 
time  or  number  of  employer  contacts  per 
week — are  left  op  to  die  States  in  order 
to  provide  each  State  with  the  flexibility 
to  develop  the  most  effective  programs 
possible  in  order  to  achieve  job 
placements  and  reduced  dependency. 

The  requirement  for  job  search  is 
intended  to  reflect  the  primary  emphasis 
of  the  resettlement  pregram  on  eariy 
employment  and.  togetiber  with  oAir 


requirements  which  RCA  recipients 
must  meet  to  result  in  a  focused 
program  consisting  of  the  services  and 
activities  necessary  to  achieve  early  job 
placement  Em{>loyability  assessment 
and  planning:  employment  services  to 
provide  the  orientation,  information,  and 
guidance  necessary  for  effective  job 
search;  referrals  to  employment 
opportunities;  and  contacts  with 
potential  employers. 

H.  Criteria  for  Af^ropriate 
Emphyability  Services  and 
Employment  (Section  400.81) 

Section  412(e)(2)(B)  of  the  Act 
conditions  receipt  of  refugee  cash 
assistance  (RCA),  except  for  good  cause  ^ 
shown,  on  a  refugee's  acceptance  of 
appropriate  offers  of  employment.  Under 
current  policy,  criteria  aiid  standards 
adapted  from  regulations  governing 
WIN  (45  CFR  224.34),  and  referenced  in 
§  400.81.  are  used  by  the  State  agency  or  - 
its  designee  to  determine  if  a  particular 
job  or  training  opportunity  is 
appropriate.  In  order  to  allow  greater 
flexibility,  S  400.81(a)  pomits  a  State,  if 
approved  by  the  Director  of  ORR.  to  use 
con^Mrable  criteria  applied  in  an 
alternate  program  for  AFDC  recipients. 

Existing  policy  does  not  require  an 
RCA  recipient  to  accept  a  job  if  he  or 
she  is  receiving  training  as  part  of  an 
employability  plan  approved  by  the 
welfare  agency.  Section  400.81(c) 
changes  current  pohcy  by  requiring  a 
refugee  to  accept  an  appropriate  job 
offer  even  if  it  interrupts  participation  in 
a  program  of  services  except  for  a 
program  in  progress  of  on-the-job 
training,  vocational  training,  or 
professional  recertification. 

/.  Failure  or  Refusal  To  Carry  Out  Job 
Search  or  To  Accept  Employability 
Services  or  Employment  (Sections 
400.82  and  400.83) 

Under  current  policy,  if  an«mployable 
recipient  of  cash  assistance  refuses  to 
register  for  or  to  accept  or  continue  an 
employment  or  training  opportunity 
without  good  cause,  the  State  agency 
must  terminate  assistance  with  the 
month  of  such  refusal  This  sanction 
remains  in  effect  for  3  payment  months 
in  the  first  instance,  and  for  6  payment 
months  in  any  subsequent  instance. 
Current  policy  also  includes  a  provision 
for  hearings,  as  contained  in  {  400.83. 

Under  existing  policy  for  RCA,  as  in 
the  basic  AFDC  program,  only  ttie 
individual  who  fails  to  meet  the 
employment  and  service  requirements  is 
sanctioned.  That  policy  is  continued 
under  these  regulations.  However,  the 
inclusion  of  failure  or  refusal  to  carry 
out  job  seardi  as  a  basis  for  sanction  is 
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a  change  from  current  policy,  reflecting 
the  admtion  of  job  seardi  requirements 
by  {  400.80.  Failure  to  go  to  a  job 
interview  is  also  newly  identified  as  a 
basis  for  sanction,  reflecting  a 
requirement  added  at  section 
4l2(e)(2)(C)(ii)  of  the  Immigration  and 
Nationality  Act  by  the  Re^ee 
Assistance  Extension  Act  of  1986. 

Subpart  C — Refugee  Medical  Assistance 

A  State  must  provide  a  program  of 
refugee  medical  assistance  (RMA)  in 
accordance  with  the  rules  in  Subpart  G. 

A.  Applications,  Determinations  of 
Eligibility,  and  Furnishing  Assistance 
(Sections  400.93  and  400.94) 

Under  current  policy,  a  State  must 
first  determine  the  eligibihty  of  each 
applicant  for  Medicaid  under  its  State 
plan,  complying  with  regulations 
governing  applications,  determinaticms 
of  eligibility,  and  furnishing  Medicaid 
under  42  CFR  Part  435,  Subpart )  (in  the 
States  and  the  District  of  Columbia),  and 
42  CFR  Part  436.  Subpart  J  (in  Guam. 
Puerto  Rico,  and  the  Virgin  Islands).  A 
State  with  a  medically  needy  program 
under  42  CFR  Part  435.  Subpart  D.  most 
also  detennine  a  refugee's  eligibility 
under  that  program. 

A  State  must  provide  Medicaid  to 
eligible  refugees.  If  a  refugee  is 
determined  ineligible  for  Medicaid,  the 
State  must  determine  eligibility  for 
refugee  medical  assistance  (RMA). 

As  set  forth  in  the  definition  under 
t  400.2  of  this  part  the  term  "refugee 
medical  assistance"  (RMA)  refera 
specifically  to  medical  assistance  to 
refugees  who  do  not  meet  all  eligibility 
requirements  for  Medicaid,  to  services 
provided  under  §  400.106  to  refugees 
who  are  eligible  either  for  RMA  or  for 
Medicaid,  and  to  services  provided 
under  {  400.107. 

Section  400.93(d)  requires  a  State  to 
distinguish  cleariy,  in  its  notices  to 
applicants  for  and  redpients  of  medical 
assistance,  between  RMA  and 
Medicaid.  This  is  piu-allel  to  the  notice 
requirement  concerning  cash  assistance 
at  S  400.55(d). 

B.  Conditions  of  Eligibility  for  Refugee 
Medical  Assistance  (Sections  400.100 
through  400.104) 

Under  current  policy,  a  State  must 
detennine  eligibihty  for  refugee  medical 
assistance  of  refugees  who  are  ineligible 
for  Medicaid.  Recipimts  of  refugee  cash 
assistance  (RCA)  are  eligible  for  refugee 
medical  assistance  (RMA).  Also, 
refugees  who  meet  the  eligibility 
requirements  for  but  are  not  receiving 
refiigee  cash  assistance  are  eligible  for 
refugee  medical  assistance,  and  States 
may  not  require  them  to  actually  receive 


or  apply  for  refugee  cash  assistance  as  a 
condition  of  eligibility  for  refugee 
medical  assistance.  Medicaid 
categorical  eligibility  requirements 
(family  composition,  age,  disability,  or 
blindness)  are  not  applied  to  appUcants 
for  refugee  medical  assistance. 

In  States  with  Medicaid  medically 
needy  programs,  to  detennine  financial 
eligibility  for  refugee  medical-assistance 
a  State  must  use  the  State's  medically 
needy  finandal  eligibihty  standards 
under  Medicaid  regulations  at  42  CFR 
Part  435,  Subpart  I,  and  regulations 
governing  the  determination  of  income 
eligibility  in  42  CFR  435.831,  in 
accordance  with  the  State's  approved 
tide  XIX  State  Medicaid  plan. 

In  States  without  medically  needy 
programs,  to  determine  finandsd 
eligibility  for  refugee  medical  assistance 
a  State  must  use  the  State's  AFDC  need 
standard  established  under  45  CFR 
233.20(a)(2)  and  regulations  governing 
consideration  of  income  and  resources 
under  the  AFDC  program  in  45  CFR 
233.20(a)(3)  throu^  (11)  except  that  the 
two  earned  income  disregards  of  $30 
and  of  $30  and  one-third  do  not  apply.  In 
addition,  under  S  400.103  of  this 
regulation,  if  an  applicant  for  refugee 
medical  assistance  in  a  State  without  a 
medically  needy  program  does  not  meet 
the  State's  AFDC  need  standard,  the 
State  must  allow  the  applicant  to  "spend 
down"  to  the  AFDC  need  standard  using 
methods  for  deducting  incurred  medical 
expenses  in  42  CFR  435.831(c).  This 
means  that  an  applicant  with  income  in 
excess  of  the  AFDC  need  standard  may 
dedud  from  his  or  her  countable  income 
certain  incurred  medical  expenses, 
thereby  lowering  the  amount  of 
countable  income  to  the  AFDC  need 
standard  and  potentially  qualifying  the 
applicant  for  refugee  medical  assistance. 

Section  40ai00(aJK4)  has  been 
induded  to  make  clear  that  a  State  may 
not  determine  a  refugee  to  be  eligible  for 
medical  assistance  if  the  eligibility  of 
the  refugee  for  cash  assistance  has  been 
terminated  because  of  failure  or  refusal 
to  meet  the  requirements  of  subpart  F. 
We  do  not  believe  it  would  be 
appropriate  to  continue  RMA  eligibility 
if  RCA  eligibility  has  been  terminated 
because  of  failure  or  refusal  to  carry  out 
employment-related  requirements. 

Section  400.104  extends  the  medical 
assistance  eli^bihty  of  an  RMA 
redpient  who  would  otherwise  become 
ineligible  solely  because  of  increased 
earnings  frtxn  employment  The  period 
of  extension,  which  is  based  on  a 
provision  applicable  to  the  Medicare 
program,  is  for  4  months  or  until  the 
refugee  reaches  the  end  of  his  or  her 
period  of  time-eligibility  for  RMA, 
whichever  occun  first 


C.  Scope  of  Medical  Services  (Sections 
400.105  through  400107) 

A  State  must  provide  refugees  eligible 
for  refugee  medical  assistance  at  least 
the  same  services  in  the  same  maimer 
and  to  the  same  extent  as  are  provided 
under  the  State's  Medicaid  program.  If 
refugees  need  medical  services  which 
are  beyond  the  scope  of  the  State's 
Medicaid  program  but  which  are 
available  to  destitute  U.S.  citizens  in  the 
State  through  public  faci'<nes.  such  as 
counfy  hospitals,  the  State  agency  may 
provide  such  services  to  eligible 
refugees  through  public  facilities  in 
order  to  avoid  refugees  becoming  a 
burden  on  publicly  funded  local 
faciUties. 

Section  400.107  darifies  current  policy 
with  respect  to  health  assessments  of 
newly  arrived  refugees  by  specifically 
permitting  such  assessments  as  part  of 
the  scope  of  services  of  the  RMA 
program  if  they  are  provided  in 
accordance  with  requirements 
established  by,  and  with  the  approval 
of,  the  Director.  If  such  an  assessment  is 
done  during  a  refugee's  first  90  days  in 
the  United  States,  it  can  be  provided  as 
part  of  the  RMA  program  without  prior 
determination  of  the  refugees  eligibility 
for  RMA  or  Medicaid  and  without 
regard  to  whether  the  nhxftee  is 
subsequently  determined  eligible  for 
either  RMA  or  Medicaid. 

Subpart  I — ^Refugee  Sodal  Services 

A  State  must  provide  refugee  social 
services  in  accordance  with  the  rules  in 
subpart  I. 

A.  Applications,  Determinations  of 
Eligibility,  and  Provision  of  Services: 
Funding  and  Service  Prionties;  and 
Purchase  of  Services  (Sections  400.145 
through  400.148) 

Under  current  practices,  States  follow 
procedures  established  for  their  sodal 
service  programs  under  title  XX  of  the 
Sodal  Security  Act  with  respect  to 
providing  refiigees  with  the  opportunity 
to  apply  for  services,  detennmmg 
eligibility,  and  providing  services.  States 
currently  purchase  services  for  refugees 
from  public  and  private  service 
providers  w  provide  services  directiy. 
The  rule  does  not  change  ihiese  current 
practices. 

Section  412(a)(6)(B)  of  the  Immigration 
and  Nationahty  Act  authorizes  the 
Director  to  develop,  and  require  States 
to  meet  "Standards,  goals,  and 
priorities  *  •  *  which  assure  the 
effective  resettlement  of  rt^fugees  and 
which  promote  their  economic  self- 
suffidency  as  quickly  as  possible  and 
the  efficent  provision  of  services." 
Under  this  authority,  the  Director 
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tai  U^  of  tha  taitant  of  tha  Act.  tha 
nmnbg  <rf  rifuaaai  dapandant  on  caah 
aaaiatanca.  and  tha  limited  funds 
availabia  far  training  and  Mrvicas. 
Il«)ai46  and  40ai47  aatablish  fimding 
and  tarvloa  priorltiaa. 

Sactloo  40ai4e  lepfaaanta  a  changft  in 
canant  poUqr.  ftwioiialy.  Statas  wera 
raqolrod  to  naa  at  least  86  parcant  of 
thair  social  servioa  grants  to  provide 
enployability  sanioas  (now  spadflad 
by  1 4aaiM)  and  not  mora  than  15 
percent  to  provide  other  services  (now 
spadflad  by  |«nil5S)  unless  the 
Director  of  ORR  waived  this 
requlfaiuent 

lUs  poUnr  has  been  established  in  a 
statasMBt  of  program  goals,  pitoritias. 
and  standards  issued  to  States— first  in 
Aogost  1982  and  with  revisions  in  Mardk 
1984— the  Director  set  as  objectives  that 
85  percent  of  ORR  social  service  funds 
be  targeted  for  employment  sarvicea  and 
AigUsn  language  training  and  that 
services  be  fomad  on  tSa  eariiast 
possible  movement  of  refugees  from 
cash  sssistance  to  self-sapport 
Subsequently,  this  was  established  as  a 
requirement,  after  consideration  of 
public  comments,  by  noticee  in  the 
Fadenl  RagMsr  regarding  tha  amnal 
allocatioos  of  sodai  service  funds  (fbst 
at  SO  FR  8194.  Pafamary  28. 1988.  and 
most  recandy  at  52  FR 18289.  May  14 
1987)  after  consideration  of  pabbe 
comments. 

As  a  reeoh  of  comments  on  the 
proposed  rala  published  Janaury  sa 
1988^  wa  have  rsvisad  tills  rsqulramant 
in  order  to  provide  yeatar  flexibility  to 
Stataa  which  have  bwar-titan-avarafB 
cash  Bsaistanca  dependency  rataa.Aa 
revised,  tha  8B>paroent  requirement 
appUaa  only  to  Stataa  whoaa  cash 
assistMica  dapandancy  rata,  as 
deecribad  eisewhaf  a  in  tiiis  praambia 
and  in  ttm  regulation,  excaads  55 
percent  TUa  ia  approximatd^  tha 
national) 
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around  tfc»ttea  tiiat  their  tima^l^biUty 
for  RCA  orfior  fliUv  fMerally  funded 
AFDC  or  Madloald  expires  rather  tiian 
at  or  near  tha  ttana  of  dieir  airivaL 

Section  4aai47(b)  requires  a  state,  in 
providing  enmloyability  services,  to  give 
priority  to  rtmgaaa  who  are  receiving 
cash  asaistanca  wfaldi  is  fimdad  tai 
whole  or  tai  part  widi  Federal  refugee 
funds.  This  emphasis  is  important  to 
achieving  early  employment  and 
redodngboth  Federal  asslstancr  coats 
and  State/local  assistance  coats  that 
occur  after  tha  period  of  full  Fedieral 
funding  has  terminated  if  emplovmant 
has  not  prtvlooaly  baa  attainad. 

Section  40ai47(c)  required  tiiat  if  a 
State  intends  to  provide  services  to 
refugees  who  have  been  in  the  VS.  mora 
than  36  months,  the  State  must  specify 
and  justifly  tha  portico  proposed  to  be 
used  to  meet  tiis  needs  of  these  refugees 
as  part  of  its  annaal  social  Mrvicas  plan 
under|40ail(bK2)- 

B.  Conditiam  of  EUgibility  for  Refugm 
Social  Svriam  fStcthat  400.180 
throu^  400183) 

Under  existing  policy,  a  refugee  who 
meets  immigration  status  and 
documentation  requirements  may 
receive  any  social  service  permissible 
under  a  State's  title  XX  program,  bi 
addition,  certain  spec^  services  are 
identiflad  as  "refusee  lodal  Mrvices" 
and  may  be  provided  in  accordance 
widi  el^ibility  criteria  based  on  receipt 
of  cash  sssistanca.  family  income,  age, 
and  employaient  status.  Hie  existing 
criteria  are  as  fbllcwst 
—Tha  foOowtaig  refagea  social  sarvioae 
■ay  bapravktsd  to  reftigsas  who  are 
16  yaan  of  age  or  older  and  who  are 
not  fdMlma  stadants  in  elementary  or 
isnandary  school  without  regard  to 
other  oitsra:  BngUsh  language 
training:  career  counseling;  job 
orientatiaB;  and  )ob  plaoement  and 
foUowapL 
— In  addWoB  to  tha  age/nonstudent 
critsfkm  proviously  stated,  refugeee 
who  are  unemployed  or  receiving  cash 
assistanoa  fluy  receive  die  following 
servlcee:  Boiployabdity  assessment: 
davahiiMMBt  of  an  individual 
emnioyauiity  plan^ 
—In  addttlon  to  dm  age/nonstudant 
criteiioo  previously  stated,  refugeee 
who  are  wMfaln  tha  fsmily  income 
limit  (not  mora  than  90  perosot  of  a 
State's  oiadiaB  Cudly  inoaaa)  or 
receiving  cash  aasistanaa  (bat  not 
necessarily  unemployed)  may  receive 


tha  foBowing  sarvicar  Jbtf  *^  '*';*^   ,. 
developoient;  vocaflooai  ti»iiiiiigf  aBB . 
skills  reoertiflcatiaii. 
—To  receive  tha  foOowIng  services, 
refugees  must  be  within  the  faafli 
incaoa  limit  or  receiving  cash 
assistance  (but  other  criteria  do  not 
apply):  Day  care;  transportation:  and 
translation/intarpreter  services. 
—Tha  following  sorvicea  may  be 
provided  to  refugees  without  regard  to 
any  of  the  above  eligibility  criteria: 
Outreach;  sodal  adfustmmt 
Under  tha  preeent  rule,  employability 
services  1 40ai54  continue  to  be  limited 
to  persons  16  years  of  age  or  older  who 
are  not  full-time  students  in  elementary 
or  secondary  school  except  that 
employment  ssrvloss  could  be  provided 
to  enabia  a  studsnt  to  obtain  pari-tima 
or  summer  work  or  fuUrtiiBe  paimanent 
employment  upon  eoaapletlon  of 
schooling.  In  addMoo^  titla  XX  sodal 
servkxa  provided  under  1 40ai55(h)  af»' 
subfad  to  whatever  Umitatlons  apjp^ 
undCT  a  State's  title  XX  proyuk, 

The  requirements  for  all  other  spedfla 
eligibility  limitations  are  removed  (La^ 
reoelpl  (rf  cash  assisluioe. 
unamploymsnt  and  income  llnitatlanaV 
We  believe  that  this  chai^  wtt 
improve  the  focus  of  sodal  sen  Ices  and 
at  the  same  time  provide  greater 
flexibiOty  to,  and  lass  complexity  for, 
States  tai  deeiyrring  and  fan^emantlng 
their  propams  hi  order  to  achieve  tha- 
most  effective  outcomes  hr  terms  of 
increased  employment  and  reduced 
dependency. 

For  States  which  have  hi^ier-thaB* 
average  dependency  rates,  this 
change— when  combined  with  die 
requirements  that  88  percent  of  sodal 
service  funds  be  used  for  employability 
services,  that  an  appropriate  portion  ba 
used  for  newly  arriving  and  recently 
arrived  refugees,  that  priority  be  given 
to  cash  assistance  recipients,  and  that 
States  specify  and  justify  any  funds 
intended  to  meet  the  needs  af-iefuaees    ' 
who  have  been  in  the  U.Sb  longer  man  36' 
months— can  improve  the  focus  of  sodal 
services  while  at  the  same  time  offering 
greater  flexibility  and  less  complexity  in 
serving  high-priority  refugees. 

C  Scope  of  Refugee  Social  Servicee 
(Sections  400154  and40O155) 

Under  current  policy,  refugees  may 
receive  any  service  which  Is  permissible 
under  a  State's  title  XX  program.  In 
addition,  refugees  may  receive  any  of  a 
specified  list  of  refugee  social  services 
which  a  State  may  provide  regardless  of 
whathar  these  sarvioas  are  induded  fai 
die  State's  tide  XX  program. 

Under  this  rale,  the  scope  of  allowable 
services  remains  unchanged  from 


cmrent  policy.  In  addition,  "case 
managnwBt  servicas"  hat  bami  added 
to  tha  Hst;  recoyildng  an  ahan4y 
allowable  service  not  prevleasly 
spedficallridaattBid. . 

Howevar.  tha  alUnv^  sarvicea  have 
baaa  npoivad  and  in  •onke  faiatancea 
sHghtfy  ladaflned  fo  aoeordanoa  witii 
the  anqrtoyment  obfectiva  of  the 
program:  Section  400L15C 
"Eiqiloyabflity  sarvtoss."  identifies  and 
deffaies  thoaa  services  directed  toward 
refugee  employment,  for  whidi  88 
percent  of  aocial  servloa  fund*  most  be 
used  in  a  State  whooe  dependency  rate 
exceeds  86  paroenti  Section  480.155. 
"Other  sssvieBS.'' idanlifiea  and  defines 
thoae  ssrvloes  not  necessarily 
specifically  diradad  toward 
emplojmient. 

D.  Limitatkum  and  RettrictioaM  (Section 
40OU6J 

Under  OBiantgnidanoe.  States  have  - 
bean  Instnctad  to  avotd  dupMcatJon  of 
services  and  to  provide  Ens^lsb  language 
trsining  gs—i  ally  outskk  Botmal 
woikiBghonrn.  Section  40ai66 
fotmallna  te  existing  foiduioa. 

Sactioa  400LlS6(a)  farmaUMS  tiw 
requirewsnt  timt  Badish  laagaags 
instructfoa  ba  providadto  te  foUsst 
extent  foadbla  ootslda  normal  waridi« 
jiours  and  appBaa  tha  same  requirement 
to  vocational  training.  This  will  be 
beneficial  to  refugees  in  *MM^™"«"g 
employad  and  «^«"Hi>m<iij  |)Kir  training. 

Under  axisttaig  practloss.  many 
training  ooorsas  are  offered  during 
daytime  hoars,  makii^  it  difficult  for 
refogeea  to  accept  empb^ment  without 
having  to  tandnato  thdr  partidpation  in 
Engliiih  or  other  training.  Resettlianient 
woriwrs  have  frequently  cited  this  as  a 
basic  problem.  In  addition,  in  tha 
Refugee  Assistance  Amendments  of 
1982.  Ctmgress  made  dear  its  intent  diat 
Engliah  language  training  should  be 
provided  "in  nonwork  hours  where 
possible"  and  that  "employable  refugsea 
should  be  placed  on  jobs  as  soon  as 
possible  after  their  arrival  in  die  United 
States"  (section  412(sKl)  of  tha  Ad  as 
amended  by  section  3(s)  of  the  1982 
Amendments).  This  r^ulatioo  helps  to 
address  these  requirements. 

Paragraph  (b)  of  this  section  requirea 
a  State  to  take  into  account  services 
which  a  resettlement  agency  is  required 
to  provide  for  s  refugee  and  not  to 
duplicate  dioee  services  through  ito 
social  service  program. 

Subpart  f— Federal  Fundfaig 

A  new  i  400.206  is  added  fai  Subpart  J 
to  cover  funding  for  sodal  services,  and 
a  new  1 400.220  is  added  to  clarify  the 
calculation  of  refugee  time-eligibilify. 


Both  of  Uiasa  sadiooa  refled  existiiv 
poficy. 


As  noted  earlier,  the  Department 
received  aporoximatafy  250  '•j*""**"**. 
signedby  about  800  poroena^  on  tha 
propoaed  regulatioas.  Tha  views  and 
reoommandstions  svprasssdboth  In  tha 
written  commento  ai^  hi  the 
consultation  which  ORR  held  on  May 
12, 1987,  were  taken  Into  Goosidaratfaa 
in  reaching  the  rtadsinns  reportad 
below. 

Ina  ma  {or  commento  and  oar 
responses  to  them  are  as  foDows: 

OmtmenltaBSal^KatA—IntrodaBtiaa 
(Sectkm40a2) 

COouDentt  Several  oonnnaolsn 
recommended  sxpandtag  tna  daflnttloB 
of  case  management  to  emphasfas  tha 
need  fior  the  case  managw  to  ba  mora 
proactive  til  helping  rsfogsas  attain  sdf^ 
suffidency. 

Reaponte'.  The  deffaiftiaB  ofcasa 
management"  propoaed  fa  tha  r^talalfan 
is  identical  to  tha  one  used  fa  ORR's 
cost  aOocaUon  guideUnaa.  The 
guidelines  want  fato  ^Bbect  fa  1985  after 
thorough  consultation  with  the  Stataa. 
Wa  believe  that  die  caaa  """^fl— ■"■' 
definition  fa  the  regnlatfan  patmito  caaa 
managers  to  promote  tha  eaifiast 
possible  employment  of  rrifuflmss 
which  is  the  major  objediva  of  tiia 
program— and  have  dedded  not  to 
fihunge  this  definition  which  has  hnrn 
working  well  fa  practice  for  die  paat  2 
years. 

Commenta  an  Subpart  B—Crante  to 
Statee  for  Refugee  Reeettlement 
(Sections  40011  and  40013) 

Comment  Several  commenters 
objected  to  die  requirement  fa 
i  40ail(bl  ttiat  States  taidude  an 
admfalstrativa  costa  budget  as  part  of  an 
annual  application  for  Federal  refugee 
granto  for  cash  and  medical  assistance 
and  sodal  services.  QMnmenters  dted 
the  administrative  burden  favdved. 

Response:  We  have  coodaded  that 
the  burden  would  exceed  the  value  of 
the  infonnation  and  have  eliminated  the 
requirement. 

Comment  Regarding  1 400.13.  several 
commenters  suggestedthat  a  number  of 
elemanta  which  are  contained  fa  ORR's 
cost-allocation  guiddinas  also  be  mada 
part  of  tha  regiuatory  language.  For 
example,  several  commenters  asked  that 
the  reference  fa  the  guidelinea  to  "core 
staff"  be  included  fa  the  regulation,  and 
a  few  commenters  requastad 
darification  on  tha  treatment  of  £rad 
and  fadired  coats. 

Response:  Tba  regulatory  !inguagt 
establishes  the  basic  framework  for 


coot-alloGatfaa  polidaa  fa  iha  I 
program.  Hie  rqgulation  is  not  J 
to  supplant  tiM  mors  axtansiva  oas^ 
allocation  gaktolinss  which  hava  been  I 
eflsdsJMa  1988  and  Will  coati—f 
anriy  after  the  ragulitioo  ^oes  tai^ 
atbct  We  hava  added  lartguafB  fa  te 
preamble  to  indicste  more  daarlythat ' 
tha  exiating  oost-allocatioa  gddsilBaa 
remafa  fa  elfoct.  and  we  have  afao  bhcI 
some  twdintral  revidoos  ui  i  MinsHH 
to  make  tha  wording  ooof  onn  i 
doedy  wi  A  diat  uaad  in  the  I 


Comments  on  Subpart  E— Refugee  Cadk 
Assistance  (Sections  400.50^i0O04) 

CtuMUHUiL  Several  ooaunentars 
ftissgraad  with  tha  ptoposd  fa 
1 400L86(t)(8)  to  raqahs  thst  I 
aaeiatanoa  laeaivod  by  an  s| 
or  redpiat  of  rsfagus  ca*h  t 
(RCA)  ba  ooontod  to  drtefminfagRCA 
eligibility,  rniiiiiiiters  dted  tW 
difficdties  of  dstermining  in-Und 
cootrttMttona  and  tiieir  vsHm.  TWy  alB» 
refsrred  to  te  spadal  initid  needs  of 
rsfogsaa  wksn  they  arrive  fa  dm  Uaftad 
States  withont  rseources  and  to  lite 
tima-lfadaedresponnbilities  of  dte 
voluntary  refugee  resettlement  agsncias 
under  their  coopers  live  agreemeste  with 
tha  DspaffaMBt  of  State  for  faRfal 
reception  andpfacenient  set  vfcaa. 

Response:  We  have  consJdarad  the 
pofato  raised  by  the  oommentero^ 
induding  the  fad  that  the  coonttag  of  fa- 
kind  income  is  permisdMe  bat  not 
mandatory  fa  the  program  of  aid  to 
families  vritfi  dependent  children 
(AFDC)— and  have  revised  this  proposal 
to  reqdre  that  the  State  count  in-ldnd 
contributions  onfy  if  it  counte  in-ldnd 
contributians  fa  ita  AFDC  (vogrant 

Comment.  Proposed  paragrsphs  (b)(3). 
(bK4).  and  (c)  of  1 400.55  required  tiiaU 
in  determining  eligibilify  for  RCA.  the 
State  must  verify  with  the  applicant's 
sponsor  or  resettlement  agency  the 
amount  of  financial  assistance  being 
provided  to  the  refugee,  must  contact 
the  sponsor  or  resettlement  agency 
about  whether  the  refugee  has  refosed  a 
job  offer,  and  must  notify  the 
resettlement  agency  whenever  a  refugee 
applies  for  cash  assistance.  A  few 
commenters  objected  to  these 
provisions,  with  most  recommending 
that  the  requirementa  be  limited  to  a 
refugee's  first  90  days— a  resettlement 
agency's  currrat  period  of  responsibilify 
under  ite  agreement  writh  the 
Department  of  State. 

Response:  These  requiremente  rafled 
long-standing  polides  oS  the  rsfiigee 
program,  fa  addition,  the  requirement  of 
i  400.55(c)— that  die  State  notify  dte 
resettlement  agency  (or  ite  locd 
affiliate)  whoiever  a  refugee  ^>pliea  for 
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awUtanca — reflects  the  language  of  the 
statute. 

Although  the  current  cooperative 
agreements  of  voluntary  resettlement 
agencies  with  the  Department  of  State 

Jirovide  for  a  30-day  period  of  providing 
ood.  clothing,  and  shelter  and  a  goniay 
period  of  other  responsibilities, 
resettlement  agendes  and  q)onsors  may 
go  beyond  these  periods  in  ■m<**<"8 
refugees.  Alsa  under  the  voluntary 
agency  matching-grant  program, 
administered  by  ORR.  die  resettlonent 
agency  responsibili^  typically  extends 
through  at  least  the  nnuth  month  after  a 
refugee's  arrival  in  the  U.S. 

Given  these  facts,  plus  the  limited 
duration  of  the  RCA  program  itself— to 
which  these  requirements  apply — we 
have  concluded  that  it  is  ap|vopriate  to 
continue  these  longstanding  policies. 

Comment.  Seven  commenters 
objected  to  %  400Ji6(d)  «^di  requires 
that  a  State  cleariy  rf<«Hngii<yh  in  its 
notices  to  applicants  and  recipients  as 
t&which  programs  the  refugee  has  been 
determined  to  be  eligible  or  ineUgble  for. 
The  commenters  felt  that  such 
distinctions  would  be  confusing  to 
clients  and  tvould  create  an 
administrative  burden  for  States. 

Re^HUuer.  Soma  of  die  commenters 
felt  that  this  requirement  would  be 
burdensome  by  requiring  a  revision  of 
State  application  forms.  We  wish  to 
clarify  diat  the  preamble  to  Um 
prop<Med  regulation  was  in  error  in 
referring  to  'Quiring  a  State  to 
distinguish  clearly,  in  its  applications 
and  notices  to  recipients  *  *  *."  Hm 
provision  does  not  refer  to  application 
forms,  but  only  to  notices  to  appliccmts 
and  to  recipients  of  determinations  of 
eligibility  and  invisibility.  With  this 
clarification,  we  b^eve  the  requirement 
will  be  seen  as  less  burdensome.  While 
we  agree  with  the  commenters  that  a 
refugee  may  find  references  to  the 
various  public  assistance  programs 
confusinig.  we  believe  that  it  is  essential 
that  applicants  and  recipients  be 
provided  with  notices  which  cleariy 
advise  them  what  programs  they  have 
been  determined  eligible  or  ineligible 
for. 

Comment  A  large  number  of 
commentera.  including  a  majority  of 
States,  objected  to  the  proposal 
contained  in  f  40083.  that  el^bility  for 
RCA  and  assistance  under  RCA  be 
based  on  a  household  filing  unit  that 
took  into  account  the  needs,  income, 
and  resources  of  all  persons  living  in  the 
household  Commentera  most  often  dted 
the  following  reasons:  The  frequently 
changing  composition  of  refugee 
households  with  the  arrival  of  new 
refugees  from  overseas  and  the  moving 
of  recent  refugees  from  temporary  to 


more  permanent  acoommodations;  the 
possibility  that  the  provision  would 
discourage  sponsorehip  by  euldng 
sponsora  responsible  for  aU  aid  to 
sponsored  refugees  while  Uving  in  the 
sponsora'  household:  the  difficulty  or 
impossibility  of  obtaining  income  and 
resource  information  from  unrelated 
nonapplicants  in  the  same  household; 
problems  of  verifying  household 
composition;  and  legal  questions  about 
imposing  sanctions  on  persons  who 
have  no  relationship  of  legal 
respcmsibility  with  die  in^vidual  whose 
failure  or  refusal  to  meet  requirements 
leads  to  sanctions. 

Reaponee:  We  have  found  several  of 
the  points  raised  by  the  commentera  to 
be  persuasive  and  nave  removed  the 
proposal  fw  use  of  a  household  filing 
unit  Instead,  we  have  substituted  a 
requirement  that  if  a  State  prorates 
allowances  for  shelter,  utilities,  and 
similar  needs  in  a  household  in  its 
AFDC  program,  it  must  prorate  such 
allowances  in  the  same  manner  in  its 
RCA  program. 

Comment  Section  40004  proposed  to 
apply  certain  AFDC  requirements  to  the 
RCA  program.  Six  commentera 
recommended  that  monthly  reporting  to 
the  State  welfare  agency  not  be  required 
of  RCA  recipients.  One  commenter 
recommended  diat  it  be  optional  with 
small  States  widi  low  dependency  rates; 
another  commenter  recommended  diet  it 
apply  only  to  those  RCA  cases  in  vMch 
changes  in  employment  and  income 
could  be  expected  to  occur  and  one 
commenter  supported  the  requirement 

Response:  Ine  RCA  program  is 
comprised  of  the  types  of  cases  that  are 
not  eligible  for  AFDC  or  for  the  program 
of  supplemental  security  income  [SSJ] 
for  the  aged,  blind,  and  disabled.  Thus 
RCA  consists  of  single  adults,  married 
couples  without  minor  children,  and 
two-parent  families  with  minor  children 
whicn  do  not  quaUfy  for  AFDC  either 
because  they  are  in  a  State  which  does 
not  have  an  AFDC-Unemployed  Parent 
(AFDC-4JP)  program  or  because  they  do 
not  meet  all  of  me  requirements  for  an 
existing  AFDC-UP  program.  In  general, 
RCA  recipients  are  the  most  potentially 
employable  of  the  types  of  refugee  cases 
receivhig  cash  assistance  since  tlMv  do 
not  indude  one-parent  families  wdth 
minor  children,  who  qualify  for  AFDC 
or  pnsons  who  qualify  for  SSL  We 
continue  to  believe,  therefore,  that 
monthly  reporting  is  an  important 
requirement  for  me  RCA  program. 

At  the  same  time,  we  recognize  that 
monthly  reporting  creates  an 
administrative  workload  for  the  State  as 
well  as  a  requirement  that  may  be 
confusing  to  refugees  during  their  initial 
period  in  the  United  States.  Therefore 


we  have  revised  this  requirement  to 
provide  that  monthly  reporting  not  be 
required  in  the  RCA  program  until  a 
refugee  has  been  in  the  United  States  for 
at  least  6  months.  Since  refugees  remain 
on  RCA  for  only  a  short  period  of  time 
in  many  States,  this  revision  will  mean 
that  monthly  reporting  will  not  have  to 
be  required  of  many  RCA  recipients 
who  are  placed  in  jobs  and  go  off 
assistance  before  the  6-month  threshold 
is  reached. 

States  may  continue  to  require 
monthly  reporting  before  the  6-month 
point  is  reached  if  they  so  decide. 

Comments  on  Subpart  P—RequJremeqta 
for  Employability  Serrices,  fob  Search, 
and  Employmaat  (Sectiotu  400.70- 
40083) 

Comment  Two  commenters  objected 
to  the  description  of  an  "employability 
plan"  in  1 40O71  as  "intended  to  result 
in  the  earliest  possible  employment  of 
die  refugee." 

Response:  We  see  this  as  reflecting 
the  statement  of  Congressional  intent  in 
section  412(a)(1)(B)  of  the  Immigration 
and  Nationality  Ad  diet  "It  is  die  intent 
of  Congress  that  fai  providing  refugee 
assistance  under  this  section  *  *  * 
employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  die  United  States". 

Comment  Several  commentera 
objected  to  the  provision  in  1 40076(b) 
that  would  consider  an  RCA  redpient  to 
be  employable  even  if  he  or  she  does  not 
know  En^sh.  A  major  concern 
expressed  by  commentera  was  the 
inabilify  to  carry  out  the  proposed  job 
search  activities  without  a  knowledge  of 
English. 

Response:  The  policy  of  not 
considering  a  person  to  be  exempt  from 
training  and  employment  requirements 
because  of  lack  of  English  has  been  in 
effed  in  the  refugee  program  for  more 
than  a  decade.  However,  the  specific  job 
search  requirements  that  were  proposed 
were  new.  After  considering  these  and 
other  comments  related  to  job  search. 
we  have  made  major  changes  in  the  job 
seardi  requirements  (described  below 
with  reference  to  (  40080)  which  we 
believe  help  to  address  the  concerns 
expressed  by  these  commentera. 

At  the  same  time,  we  have  dedded 
not  to  change  the  long-standing  policy  of 
the  refugee  program,  expressed  in 
i  40076(b),  of  considering  a  refugee  to 
be  employable  even  if  he  or  she  does  not 
know  EnglisL  Many  refugees  have  been 
successfid  in  obtaining  employment  with 
litde  or  no  knowledge  of  En^ish.  an 
initial  step  toward  self-support  in  the 
United  States. 
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Comment  A  few  commentera  pointed 
to  difficulties  in  implementing  a 
proposed  requirement  in  {  400.7g(a)  Uiat 
employability  plans  be  developed  for 
applicants  for— as  distinguished  from 
.  recipients  of— RCA.  The  commentera 
noted  that  an  applicant  might  be  found 
ineligible  for  RCA. 

Response:  We  concur  and  have 
revised  the  requirement  to  apply  only  to 
redfrients. 

Comment  Seven  commentera  noted 
an  error  in  §  400.79(b)  of  the  proposal  in 
referring  to  a  requirement  that  voluntary 
resetdement  agendes  develop 
employabUity  plans,  a  requirement  that 
was  contained  in  proposed  legislation 
but  not  enacted  at  the  time  the  proposed 
rules  were  published. 

Response:  We  have  revised 
i  40079(b)  to  state  diat  if  an  individual 
employabilify  plan  has  been  developed 
by  a  resetdement  agency,  the  State 
agency  may  accept  it  if  it  determines  it 
to  be  appropriate.  Section  412(b)(7)(D)  of 
the  Immigration  and  Nationality  Act 
referred  to  in  the  {Moposed  rule,  was 
subsequentfy  enaded  as  part  of  the 
Refugee  Assistance  Extension  Ad  of 
1986  and.  in  part,  calls  for  the 
resetdement  agency  "to  develop  and 
implement  a  resetdement  plan  induding 
the  earty  emplojrment  of  each  refv^ee 
resetded  and  to  monitor  the 
implementation  of  such  plan." 

Comment  Section  40O80  of  die 
proposal  would  have  required  RCA 
applicants  and  redpients  to  carry  out  a 
continuing  job  search  oT  at  least  20 
houra  of  employer  contacts  per  week. 
Only  a  few  services,  direcdy  related  to 
employment  could  be  counted  toward 
meeti^  the  job  search  requirements 
under  me  proposal. 

This  proposal  was  objeded  to  by 
neariy  all  commenters,  induding  a 
majority  of  States.  The  major  objections 
were  that  many  new  refugees  are  not 
ready  to  begin  job  search  upon  arrival  in 
the  U.S.;  that  job  placements  are 
currendy  being  made  in  a  more  effective 
manner  than  the  proposed  job  search 
requirement  would  yield;  that  in  smaller 
communities  with  limited  job 
opportunities  the  effed  of  continuous 
job  search  would  be  a  burden  on 
employers  and  would  not  result  in 
increased  placements;  that  the  proposal 
was  too  prescriptive  to  permit 
adaptation  to  the  needs  of  individual 
refugees;  and,  in  general  that  the 
proposal  would  create  a  major 
adininistrative  burden  on  States.  The 
major  recommendation  by  the 
commentera  was  that  eadi  State  be 
allowed  to  determine  how  best  to  design 
and  implement  a  program  of  job  search. 

Response:  In  response  to  the 
comments,  we  have  made  major 


changes  in  the  job  search  proposal  by 
not  requiring  RCA  redpients  to  carry 
out  job  search  until  they  have  been  in 
the  U.S.  6  months  (while  still  allowing  a 
State  to  require  job  search  sooner),  by 
shortening  the  mandatory  period  of  job 
search  to  8  weeks  (rather  than  the 
continuing  job  search  originaUy 
proposed),  and  by  allowing  each  State 
to  detemdne  the  amount  of  time  which 
the  recipient  must  devote  to  job  search 
each  week  or  the  number  of  employer 
contacts  which  the  redpient  must  make 
per  week  and  the  procedures  die  State 
will  follow  to  assure  fulfillment  of  its  job 
search  requirements. 

The  8-week  mandatory  period  of  job 
search  does  not  i»edude  a  State  from 
requiring  job  search  at  other  times. 

Comment  A  niunber  of  commentera 
recommended  that  changes  be  made  in 
1 400.81(c)  of  the  proposed  regulations 
wdiich  would  have  required  that  an 
appropriate  job  offer  be  accepted  even  if 
it  interrupted  a  service  program  unless 
the  services  were  being  provided  on 
evenings  or  weekends.  Tlie  objections 
centered  around  the  evenings  and 
weekends  requirement  but  also  reflected 
a  view  that  at  least  some  types  of 
training  should  not  be  interrupted. 

Response:  We  have  revised  this 
IHOvision  to  remove  the  reference  to 
evenings  and  weekends  and  to 
specifically  exempt  on-the-job  training 
and  vocational  training. 

Comment  A  few  commentera 
recommended  that  the  proposed 
requirement  hi  i  400.82(a)  for  a  90-day 
deregistration  of  voluntary  registrants 
for  employability  services  be  revised  to 
allow  the  State  to  determine  whether  to 
apply  a  deregistration  period. 

Response:  We  concur  and  have 
revised  the  wording  accordingly. 

Comment  A  few  commentera 
recommended  that  we  revise  the 
procedures  in  {  400.82(b)(2)  for  sending 
notices  of  intended  termination  of  RCA 
to  follow  AFDC  procedures. 

Response.  We  agree  and  have  revised 
this  paragraph  to  follow  AFDC 
procedures. 

Comments  on  Subpart  G— Refugee 
Medical  Assistance  (Sections  400.90- 
400.107) 

Comment:  Several  commentera 
disagreed  with  the  proposal  in 
§  400.100(a)(4)  to  remove  an  entire 
household  filing  unit  from  RMA  if  the 
filing  unit  was  sanctioned  because  of 
failure  to  meet  RCA  requirements  for 
services  and  employment  The  most 
frequent  recommendations  were  either 
to  remove  the  RMA  sanction  or  to  apply 
it  only  to  the  RCA  redpient  who  failed 
to  meet  requirements. 


Response:  We  have  revised  the 
sanction  so  that  it  applies  only  to  the 
individual  who  fails  to  meet 
requirements. 

Comment  Several  commentera 
indicated  their  support  for  S  400.104  of 
the  proposal  whidi  would  have 
provided  up  to  9  months  of  additional 
RMA  coverage  when  RMA  eligibility 
would  otherwise  have  been  terminated 
as  a  result  of  increased  earnings  fit>m 
employment.  A  few  commentera 
disagreed  with  the  proposal,  stating  that 
the  extension  period  should  conform  to 
the  4-month  Medicaid  extension  (at  42 
CFR  435.112)  diat  results  when  AFDC  is 
terminated  because  of  increased 
earnings  rather  than  the  9-month 
extension  (at  45  CFR  233.20(a)(14))  diat 
results  bom  the  termination  of  an  AFDC 
income  disregard  since  the  $30  and  one- 
third  AFDC  income  disregards  do  not 
apply  in  the  RCA  program.  The  vast 
majority  (neariy  80  percent]  of  the  250 
comments  received  omitted  any 
reference  to  the  9-month  proposal 

Response:  After  consideration  of  the 
comments  received  and  further  analysis, 
the  Department  has  conduded  that  the 
9-month  Medicaid  extension  that  results 
bom  the  loss  of  a  disregard  cannot 
appropriately  be  appli^  to  RMA  since 
the  RCA/RMA  program  does  not 
indude  the  Medicaid  disregards  on 
which  the  extension  is  based.  In 
addition,  the  9-month  extension,  as 
proposed,  would  have  extended  RMA 
for  all  redpients  whereas  the  9-month 
Medicaid  extension  applies  to  only  a 
small  percentage  of  cases  whose  loss  of 
eligibility  is  direcdy  the  result  of  the 
termination  of  a  disregard.  Therefore  we 
have  dedded  that  it  is  more  appropriate 
to  continue  in  RMA  the  4-month 
Medicaid  extension  that  is  related  to 
increased  earnings.  We  have  not 
induded  the  requirement  (at  42  CFR 
435.112(a)),  applicable  to  the  4-month 
extension  in  the  Medicaid  program,  that 
the  recipient  must  have  received  cash 
assistance  for  at  least  3  months  out  of 
the  preceding  6-month  period  since  this 
could  serve  as  a  disincentive  to  eariy 
employment  of  refugee  cast  assistance 
redpients.  We  consider  it  essential  that 
eligibility  for  a  4-month  extension  of 
refugee  medical  assistance  not  be 
contingent  on  a  refugee's  having 
received  refugee  cash  assistance  for  a 
longer,  rather  than  shorter,  period  of 
time  after  arrival  in  the  U.S. 

Comments  on  Subpart  I—Refugee  Social 
Services  (Sections  400.140-400156) 

Comment  A  number  of  commentera 
objected  to  the  proposals  in  S  5  400.146 
and  400.147  to  continue  the  current 
poUcy  of  generally  requiring  States  to 
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BMBth  Bnitatioii.  the  noaaiBenterB  lelt 
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46  CFRVart«Ois«nnBdadaa 
foBeerr 

1.  "Hie  aufliBiity  ilitaABn  ibr  Part  400 
conttmies  to  xead  as  tuHums. 

ftlhesUll  liw  MflsjCH).  leiMliMtinaand 
Nstioaalidr  Act  is  USjC  U2SMM). 

2.  Hie  taMet^ff  OBrileiAa  is  revised  to 
read  as  tmwwk 

PART 


tliUpaili    bBredMBMsB 

Sm. 

400.1  Basis  and  putpaaecffts  program. 

400.2  IMBnlflaBS. 
400J  tKesenre^ 


IWVMaTlaB 

40a4    Pinposcof  thejflaa. 

4003    t^ontent  of  (he  plan. 

40ae    (Resenrecy 

40a7    Submntid  «tf  the  StittB  plan  and  plan 

siiwiifl^iw*^^  "*  "****^**"  *  review. 
40ns    AppRnnAofBtate  plans  and  flan 
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nwww  eff  accsStotts  on 


Slate  ^aals. 
400.13    rnsi  itiiT'**'*" 


400.20  pteseivad] 

400.21  TResaivedl 

400.22  RespoBsftflRy  df  Ifae  4iate  agency. 
400.28  rflir  nBsnngs. 

400.24  (Reserved] 

400.B  Hesldeaey  leqeiiwaerts. 
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infill  a^tina 
400J8 
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Subpart  D    Inanigratlon  Statue  and 
Menancaiion  of  Heiuoeee 

400.40  Scope. 

400.41  Definitions. 

Documentation  of  Refugee  Status 

40043    Requirements  for  documentation  of 

refugee  status. 
40a44    Restriction. 

Subpert  E— Refugee  Ceeb  Aaaistance 

400.50  Basis  and  scope. 

400.51  Derinitions. 

400Jt2    Recovery  of  overpayments  and 
correction  of  underpayments. 

AppBcattoas.  DelsiHiliiBllisis  of  BllgiMllty, 
aod  PuraisUiig  Asststanoe 

400J5    Opportunity  to  apply  for  cash 

assistance. 
400J6    Determination  of  eligibility  under 

otiier  programs. 
400.57    Emergency  cash  assistance  to 

refugees. 

CoodUioiis  of  EHgibiSty  ffsr  Refii«ee  Cash 
Assistance 

400.00    General  eligibility  requirements. 

400.61  Consideration  of  income  and 
resources. 

400.62  Need  standards  and  payment  levels. 
40063    Proration  of  shelter,  utilities,  and 

similar  needs. 
400M    Other  AFDC  requirements  applicable 
to  refugee  cash  assistance. 


Servioea.  Job  Search,  and  I 

400.70  Basis  and  scope. 

400.71  Definitions. 

400.72  Arrangements  for  unployability 

services.  ^. 

General  Reqtdnaieirts 

400.75  Registration  for  employment 
services,  participation  in  employability 
service  programs  and  targeted  assistance 
programs,  going  to  job  interviews,  and 
acceptance  of  appropriate  offers  of 
employment. 

400.76  Criteria  for  exemption  from 
registration  for  employment  services, 
participation  in  emptoyability  service 
programs,  and  acceptance  of  appropriate 
offers  of  employmenL  —    - 

400.77  Effect  of  quitting  employment  or- 
failing  or  refusing  to  participate  in 
required  services. 

400.78  Service  requirements  for  employed 
recipients  or  refugee  cash  assistance. 

400.79  Development  of  an  employability 
plan. 

)oo  Oaaiui  Reqiiiienients 

400.60    Job  search  requirements. 

Ciitsiia  for  Appcopriata  EnqrioyafaiKty 
Services  and  Employment 

400.81    Criteria  for  appropriate 

employability  services  and  employment. 


..,*...*•-  * 


Failme  or  Refusal  to  Cany  Out  |ob  Search  or 
to  Accept  EmployabiHty  Services  or 
Employment 

400.82  Failure  or  refusal  to  carry  out  job 
search  or  to  accept  employability 
services  or  employment 

400.83  Hearings. 

Subpart  Q-Hefugee  Medteal  Aaaistsnca 

400JO    Basis  and  scope. 
400.91    Definitions. 

Applications.  Detannkiatians  of  Ehgibility. 
and  Fumisliing  Assistance 

400.93    Opportunity  to  apply  for  medical 

assistance. 
400M    Determination  of  eUgibility  for 

Medicaid.  , 

Cenditions  of  ffigthOity  far  Refngsa  h4sdkal 


400.100  General  eligilrility  requirements. 

400.101  Financial  eligibility  standards. 

400.102  Consideration  of  income  and 
resources. 

400.103  Coverage  of  refugees  who  q>aul 
down  to  AFDC  need  standard. 

400.104  Transitional  coverage  of  recipients 
iidio  receive  increased  earnings  from 
emplojrment 

Scope  of  Madkal  Swvioes 

400.106    Ikfandatory  services. 

400.106  Additional  services. 

400.107  Health  assessments. - 

Subpart  H   CtiM  WeMare  Sarvlcee 

400.110  Basis  and  scope. 

400.111  Definitions. 

400.112  Child  welfare  services  for  refugee 
children. 

40ail3  Duration  of  eligibility. 

40ail4  (Reserved] 

40ailS  Establishing  legal  responsibiUty. 

400.116  Services  for  unaccompanied  minors. 

400.117  Provision  of  care  and  services. 
40ail6  Case  planning. 

40ail9    Interstate  movement 
400.120    Reporting  requirements. 

Subpert  I— Refugee  Sociel  Servlcea 

400.140  Basis  and  scope. 

400.141  Definitions. 

Appbcations,  Determinations  of  Eligibility, 
and  Provision  of  Services 

40ai45    Opportunity  to  apply  for aervioes. 
Funding  and  Service  Pxiarities 

40ai46    Use  of  funds. 

400.147  l>riority  in  provision  of  services. 

Purdiase  of  Services 

400.148  Purchase  of  services. 

ContBtions  of  Eligibility  for  Refugee  Social 
Services 

400.150    General  eligibility  requirements. 
400.152    Limitations  on  eligibility  for  specific 
services. 

Scope  of  Refugee  Social  Services 

40ai53    TiUe  XX  social  services. 

400.154  Employability  services. 

400.155  Other  services. 

400.150    Limitations  and  restrictions. 


Subpert  J— Federal  Fundbig 
400.200   Scope. 

Federal  Fuadfaig  ia  Expenditures  for 
I  Eligibility  and  Proviifing 


400.202  Extent  of  Federal  Funding. 

400.203  Federal  Funding  for  cash  sssistance 
400JHM    Federal  Funding  for  medical 

assistance. 

400.205  Federal  Funding  for  assistance  and 
services  for  unaccompanied  minors. 

400206    Federal  Funding  for  sodal  services. 
400.207    Federal  Funding  for  administrativa 
costs. 

400.206  Claims  involving  filing  units  wrhich 
indude  both  refugees  and  nomaf ugees. 

400200    daims  involving  filing  units  wfateh 
inchide  refugees  vAto  have  been  in  die 
United  States  more  than  36  wuinttis. 

400.210    Time  bmit  for  filing  of  State  daims. 

400.220    Counting  time.eligibility  of  refugees. 

Subpart  IC—«Vaivara 

400J00    Waivers. 

S40(U   [AaMnded] 

3.  Section  400J!  is  amended  by 
alphabetically  adding  the  de&iitiaas  for 
the  toms  "case  management  services'* 
and  "time^ligibility^  and  by  reviaing 
paragraph  (b)  of  the  defiiiiti<Hi  of  die 
term  "Refugee  medical  assistance"  to 
read  as  follows: 

"Case  management  services"  means 
die  determination  of  which  8ervioe(s)  to 
refer  to  a  refugee  to,  referral  to  such 
8ervice(8),  and  tracking  of  die  refngee'a 
participation  in  audi  service(s). 
***** 

"Refugee  medical  aaaistance''  *  *  * 
(b)  aervices  iMt>vided  in  accordance  witfi 
§§  40ai06  and  40ai07  of  this  part 

'Time-eligibility"  means  the  period 
for  which  FF  (Federal  funding)  ia 
provided  under  {{  4(X).203(a)  and 
400.204(a)  of  this  part  after  applying  the 
limitation  "[8]ubjed  to  the  availability 
of  funds"  in  accordance  with  {  400.202. 

4.  Section  400.11  is  amended  by 
revising  paragraphs  (a)  and  (bHl),  by 
redesignating  existii^  paragraph  (bK2) 
as  (b)(3).  and  by  addhig  a  new 
paragraph  (b)(2)  to  read  aa  foUowa: 


S  400.11    [Amended] 

(a)  Quarterly  grants.  Subject  to  the 
availability  of  fimds  (and  in  accordance 
with  the  limitations  of  Subpart  ]  of  this 
part).  ORR  will  make  two  types  of 
quarterly  grants  to  eligible  States: 

(1)  Grants  for  cash  assistance, 
medical  assistance,  and  related 
administrative  costs  ("CMA  grants"], 
for  the  following  purposes:  Cash 
assistance  provided  by  a  State  or  local 
public  agency  under  the  program  of  aid 
to  families  with  dependent  children 
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( AFDC)  under  pwt  A  ol  tttk  IV  of  tke 
Sodel  Security  Act  under  the  adult 
anistance  {Hograms  (AABD,  AB,  AFTD, 
or  OAA)  in  «w  iHtttariea.  orwiier 
section  411(e)  of  Ae  imipafloB  end 
Nationality  Act;  fbeier  care  lualiiteiiaiice 
provided  asidtar  part  B  of  tMe  IV  of  fta 
SooIbi  Seoerily  AcA;  BiBte 
suppleaMBtaiy  paynents  under  section 
lBie(aJ  of  the  Sodal  Securtty  Act  or 
section  212  of  the  Prih.LW-68;  metfical 
sssiatsnw  under  tiJb  JO.  of  &e  Social 
SacHd^  Act  or  aadar  aaotiaa  412(e)  of 
the  Immi^aticm  and  Nationality  Aot; 
lio 


land 

NattoHsflly  Act!  and  cash  or  neocal 
assistanoe  ptovraad  under  a  piffinc 
assistance  pnpvn  eslaUidied  under 
authority  cMher  Aan  Federal  taw  and 
under  which  such  asststsswae  is  gewesally 
available  to  needy  individuals  or 
families  in  similar  circumstances  within 
the  State;  and 

(2)  Gimml$  far  aadal  aarneea.  as  set 
jfartk  «■  «Ui^n£  on  triH  caaipirtB  the 
ana— tatf  the  nwsrteriy  a— rds  baaed 

ageacy  Ib  aooaedaaoe  wUh  this  seUliin 
and  aoeh  aihar  patiaaat  facts  as  the 
Director  may  find  necessary. 

M /Sam  OM/imauiar  o^Stote 
of^ioatiea  forgraM  award — (IJ  CM4 
granit.  For  quarterly  yaaU  lor  caah 
Bssistaare.  aMdical  sssistanre,  and 
related  adauaistratiae  oosts,  iarhaliag 
assistance  and  services  to 
unaccompanied  minors  ("CMA  grants"), 
a  State  most  submit  to  fte  Director,  or 
designee,  yeariy  estimates  for 
reimburssMe  costs  for  the  fiscsd  year, 
identified  by  type  of  expense,  and  a 
jusMesAaii  slatessent  ra  sappeit  of  the 
estima  tee  aa  laler  iMB  45  days  prior  to 
the  be^Hsiaf  of  the  fiscal  year  on  a 
fanapeoeeHbed  by  Ike  Directar. 

i^Cimitafm'nfijgeetsdalwenricet. 
Far  ^aailiijly  p^als  for  sefagee  social 
services,  a  State  must  submit  to  the 
Directac  ar  flrsipim  en  aanaal  plan  no 
later  thsa  48  days  priar  te  the  bngianing 

sodal  servioea  oa  a  fona  psescribed  by 
theDiBaclac. 


5.  A  new  1 400.13  it  added  hi  SiApart 


ai 


§40ILU 

(a)  A  Stale  naat  aHooate  ocata,  both 
direct  and  iodireot  ^iprspiialely 
between  the  RAP  and  other  prolans 
which  it  adnanistars. 

(h)  Within  Ibe  RRP.  a  State  JBUst 
allocate  coals  appropriately  ajao^g  its 
CMA  gnnt  social  services  grant,  aad 
aoy  a^  BBP  gnats  aiUcfa  it  may 
receive,  as  prescribed  by  Ihe  Director. 


(cj  Cerldn  adaWstrative  casts 
incurred  lor  the  avenU  OHnagement  of 
the  State's  refugee  program  (af., 
developaaat  «f  the  State  plan.  overaH 
program  oaasdtaallaa.  aad  aalaiy  aad 
travel  costs  of  AaSMe  AeAigaa 
Coordinator),  as  identified  by  the 
Diiactoc  fluy  be  chaiysd  to  the  CMA 
grant.  All  other  costs  must  be  allocated 
among  the  CMA  grant,  social  services 
grant  and  any  other  RRP  grants. 

services,  as  defined  In  f  400.2,  may  not 
be  dMtfsd  ia  the  CMA  ppaat  BKcepI 
where  dl  of  the  following  criteria  are 
met 

(1)  The  case  management  activities 
aae  taiBiiiBri  >o  liiiiii  aBgtfili  cash/ 
medical  assistance  recipients  and 
appUoBulB  tat  the  paipaae  «f  aasistiag 
such  ladpieBls  aad  ti'**''  ■■■*■  to  obtaia 
or  retain  eopisiyBeat: 

(2)  Such  case  man^gemenft  activities 
are  piueided  under  Toimal  and 
functional  Bnkages  with  the  apprppriate 
local  welfare  agency  and  employment 
service  providers;  and 

(3)  Such  linkages  include  required 
reporting  to  the  welfare  agency  when  a 
refugee  is  offered  e  fob,  is  ftaoed  in  a 
job,  or  fails  to  pai^dpate  in  the  reqniied 
employability  services. 

Subpart  C—Oanaral  Admlnlstiation 

6.  A  new  paragraph  tc)  is  added  to 
existing  1 400.27,  to  read  as  follows: 

{40027 


tc)  Hm  disclosure  ef  inlormatioB  for 
any  purpose  set  forth  in  f  20S  Ji(a)  of 
this  title  shall  be  ooaaidered  undertakaa 
for  a  purpoaediteeti^  coaaeclBd  with, 
and  necessary  to.  the  administration  of 
the  program. 

7.  Subpart  E  is  revised  and  new 
Subparts  F,  G,  and  I  are  added  to  read 
asf 


$40040 

This  subpart  sets  fsrth  reqaiiements 
conoaiaiBg  y  eats  ta  States  mder 
section  412(e)  of  the  Actibr  se&gee  cash 
assistance  (RCAJ. 


f4HL«1 

For  purposes  of  this  subpart — 

••Fil^  MBit" Mil  the  iodividual  or 

iadividasBs  adiosa  aeeds  are  considered 
in  determining  eligibility  for.  and  the 
amount  of,  aa  assistaniap  payment  Um 
which  FP  [Federal  funding]  is  claimed 
imder  this  part. 

"Household"  means  the  iadividaal  or 
individuals  living  ia  a  haasi^g  unit 


(40052 

cofrecHon  of  ( 

The  State  agency  must  comply  vntix 
regulations  at  S  233.20(aMl3)  af  this  title 
governing  recovery  of  overpayments 
and  collection  of  uiideipaymeiits  in  the 
AfDCi 


Applications,  Determinatians  of 
EU^hUity.  and  FumisUng  Assistance 

I40OSS    Opportunity  to  sppiy  tor  casb 


(a)  A  State  must  provide  any 
individual  wishiqg  to  do  ao,  an 
opportunity  to  apply  for  cash  assistance 
andsisil  ilHiiBJeKhadigihitityaf 
each  applicant 

(b)  in  detennining  eligihili^  lor  carii 
assistance,  the  State  must — 

(1) Comply  with  jpgalatinin  at  Pail 
206  of  this  title  govemiag  applicstions, 
detenninatiniis  of  el^biUty.  and 
furnishing  assistance  under  pabiic 
assistance  programs,  as  applicable  to 
the  AFDC  program; 

(2)  Determine  eligibility  for  other  cash 
assistance  pragrams  in  accordance  with 
$400.56  of  (his  part; 

(3)  Verify  with  the  applicant's  sponsor 
or  the  resettlement  agency  the  amount 
of  financial  assistance  which  the 
sponsor  or  resettlement  ^gent^  is 
actuaBy  providing  to  the  applicant  and 
count  any  such  assistance,  provided  in 
ca^  and.  if  the  Slate  uoantB  in-kind 
assistanoe  in  its  AFDC  program,  in  kind, 
in  considering  incoaie  aisd  resoarces  of 
applicants  under  $400  Jl  «f  das  part 
and 

(4)  Contact  the  applicant's  eponeor  or 
the  resettlement  agency  concerning 
offers  of  employment  and  inquire 
whether  the  oppHcant  has  voluntarily 
quit  employment  or  has  refused  to 
accept  an  oSer  of  employment  within  30 
consecutive  days  immedintely  prior  to 
the  date  of  application,  in  aoccMtlance 
with  S40O77(a)  of  this  part 

((j  WutwUhstaswting  aay  odier 
provieioB  of  law,  the  State  anat  na^iy 
pronplly  the  agency  for  fond  affifiate) 
which  provided  for  the  initial 
resettlement  of  a  refugee  whenever  the 
refugee  appfies  for  c^h  assistance. 

(d)  In  providing  noQce  to  an  applicant 
or  recipient  to  in^cate  that  assistance 
has  been  aaihorized  or  thai  it  has  been 
denied  or  terminated,  the  State  must 
specify  the  program(8)  to  which  the 
notice  applies,  cleariy  distiiiguisliiiig 
between  refegBe  t»A  aaeistaasce  ai^ 
other  programs  such  as  AFDC  aad  GA. 
For  example,  if  a  xefiigep  applies  for 
assistance,  is  determined  ineligible  for 
AFDC  but  ehgible  far  refugee  cash 
assistance,  the  notice  to  the  appricant 
must  specify  clearly  the  determinations 
with  respect  both  to  AFDC  and  to 
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refugee  ca^  assistance.  Similarly,  if  a 
recipient  of  refugee  cash  assistance  is 
notified  of  temdnatioa  because  of 
reaching  the  time  limit  on  such 
assistance,  and  the  State  reviews  the 
case  file  to  determine  possible  digibUity 
for  AFDC  or  GA,  the  notice  to  the 
recipient  most  indicate  tlie  result  of  diat 
detennination  aa  well  as  tiie  termination 
of  refogee  cash  assistance. 

$400.56    Determinetlon  Of  eligibiiity  under 
attter  prograflM. 

(a)  AFDC.  (1)  The  State  must 
determine  eligibility  under  the  AFDC 
program  for  refugees  who  apply  for  cash 
assistance. 

(2)  A  State  must  provide  cash 
assistance  under  the  AFDC  pro-am  to 
all  refijgees  who  apply  for  and  are  * 
eligible  under  that  program. 

(3)  If  the  appropriate  State  agency 
determines  that  ttie  refugee  applicant  is 
not  eligible  for  cash  assistance  under 
the  AFDC  program,  the  State  must 
determine  eligibility  for  refugee  cash 
assistance  in  accordance  with  $400.60. 

(b)  Cash  assistance  to  the  aged,  blind 
and  disabled— (1)  SSI.  (i)  The  State 
agency  must  refer  refugees  who  are  65 
years  of  age  or  older,  or  who  are  blind 
or  disabled,  promptly  to  the  Social 
Security  Administration,  HHS,  to  apply 
for  cash  assistance  under  the  SSI 
program. 

(ii)  If  the  State  agency  determines  that 
a  refiigee  who  is  65  years  of  age  or  older, 
or  blind  or  disabled,  is  eligible  for 
refugee  cash  assistance,  it  mtist  furnish 
such  assistance  ontil  eligibihty  for  cash 
assistance  under  the  SSI  program  is 
determined,  provided  the  conditions  of 
eligibility  for  refugee  cash  assistance 
continue  to  be  met 

(2)  OAA,  AB.  APTD.orAABD.  hi 
Guam,  Pnerto  Rico,  and  the  Virgin 
Islands — (i)  Eligibility  for  cash 
assistance  under  the  OAA,  AB,  AFTD, 
or  AABD  program  must  be  determined 
for  refugees  who  are  65  years  or  older, 
fx  who  are  bhnd  or  disabled;  and 

(ii)  If  a  refugee  who  is  65  years  of  age 
or  older,  or  blhid  or  disabled,  is 
determined  to  be  eligible  for  refugee 
cash  assistance,  such  assistance  must 
be  furnished  until  eligibility  for  cash 
assistance  under  the  OAA,  AB,  AFTD, 
or  AABD  program  is  determined, 
provided  the  conditions  of  eligibility  for 
refugee  cash  assist«uioe  continue  to  be 
met 

refugees. 

If  the  State  agency  determines  that  a 
refugee  has  an  urgent  need  for  cash 
assistance,  it  should  process  the 
application  for  cash  assistance  as 


quickly  as  possible  and  issue  die  initial 
payment  to  the  refugee  on  an  emergency 
basis. 

CowfithMH  of  EKg^biHty  for  Refugee 
Cash  Aasislanoe 


(400JD 

(a)  Eligibility  for  refugee  cash 
assistance  is  limited  to  those  who — 

(1)  Are  ineligible  for  cash  assistance 
under  the  AFDC.  SSI  OAA,  AB,  APTD. 
and  AABD  programs  but  meet  refugee 
cash  assistanoe  need  standards; 

(2)  Meet  immigration  status  and 
identification  requirements  in  Subpart  D 
of  this  part  or  are  the  dependent 
children  of.  and  part  of  the  same  filing 
unit  as,  individuals  who  meet  the 
requirements  in  Subpart  D,  subject  to 
the  limitation  in  $  400.208  of  this  part 
%vith  respect  to  nonrefugee  children; 

(3)  Meet  eligibility  requirements  and 
conditions  in  this  subpart; 

(4)  Meet  the  requirements  contained 
in  Subpart  F  of  this  part 

(5)  F^vide  the  name  of  the 
resettlement  agency  which  resetded 
them;  and 

(6)  Are  not  full-time  students  in 
institutions  of  higher  education,  as 
defined  by  the  Director,  except  where 
such  enrollment  is  approved  by  the 
State,  or  its  designee,  as  part  of  an 
individual  employability  plan  for  a 
refugee  imder  $  400.79  of  this  part. 

(b)  A  refugee  may  be  eligible  for 
refugee  cash  assistance  under  this 
subpart  during  the  18-month  period 
beginning  witfi  the  first  month  the 
refugee  entered  the  United  States. 

S  400j61    ConsMeralion  of  income  and 


^  'cash  assistance,  a  State  agency  must  use 
the  State's  AFDC  need  standards 
established  under  $  233.20(8)(1)  &nd  (2) 
of  this  title. 

(b)  In  determining  the  amount  of  the 
refugee  cash  assistance  payment  to  an 
eligible  refugee  who  meets  the 
standards  in  paragraph  (a)  of  this 
secticHi  and  applying  the  consideration 
of  income  and  resources  in  $  400.61.  a 
State  must  pay  100  percent  of  the 
paymoit  level  which  would  be 
appropriate  for  an  eligible  filing  unit  of 
the  same  size  under  the  AFDC  program. 

$  400.68    Proration  of  sfwller,  utWIies,  aitd 


(a)  In  considering  the  income  and 
resources  of  applicants  for  and 
recipients  of  refugee  cash  assistance,  the 
State  agency  must  apply  the  regulations 
at  $  233.20(a)(3)  through  (11)  of  this  title 
for  considering  income  and  resources  of 
AFDC  applicants,  except  that  the  State 
agency  may  not  apply  die  earned 
income  disregard  of  $30  plus  one-third  of 
the  remainder  of  the  earnings  or  the 
disregard  of  $30  set  out  in 

$  233.20(a)(llMii)(6)  of  this  title. 

(b)  The  State  agency  may  not  consider 
any  resources  remaining  in  the 
applicant's  country  of  origin  to  be 
accessible  to  an  applicant  for  or 
recipient  of  refugee  cash  assistance. 

(c)  The  State  agency  may  not  consider 
a  sponsor's  income  and  resources  to  be 
accessible  to  a  refugee  solely  because 
the  person  is  serving  as  a  sponsor. 

§400.62    Naed  Standards  and  payment 


If  a  State  prorates  allowances  for 
sheher,  utiUties,  and  similar  needs  in  its 
AFDC  program  under  $  233.20(a)(5)  of 
this  title,  it  must  prorate  such 
allowances  in  the  same  manner  in  its 
refugee  cash  assistance  programs. 


$400.64    Other  AFDC  I 
appScabIa  to  refuoee  casti  i 

In  administering  the  program  of 
refugee  cash  assistance,  the  State 
agency  must  also  apply  the  following 
AFDC  regulations  in  this  title: 

233.31    Budgeting  metliods  for  AFDC 
23032.    Payment  and  budget  months  (AFDC). 

233.33  Determining  eligibility  prospectively 
for  all  payment  montlu  (AFDC). 

233.34  Computing  tlie  assistance  payment  in 
the  initial  one  or  two  montlis  (AFDC). 

233.35  Computing  the  assistance  payment 
under  retrospective  budgeting  after  the 
initial  one  or  two  montlis  (AFDC). 

233.36  Monthly  reporting  (AFDQ— which 
shall  apply  to  recipients  of  refugee  cash 
assistance  who  have  l>een  in  the  United 
States  more  than  6  months. 

233.37  How  monthly  reports  are  treated  and 
what  notices  are  required  (AFDC). 

235.110    Fraud. 

Subpart  F— Requirements  for 
Enq*»yabMty  Services,  Job  Searcfi. 
and  Employrnent 


(a)  In  detomining  need  for  refugee 


$40070 

This  subpart  sets  forth  requirements 
for  appUcants  for  and  recipients  of 
refugee  cash  assistance  concerning 
registration  for  employment  services, 
participation  in  social  services  or 
targeted  assistance,  and  acceptance  of 
appropriate  employment  under  section 
412(e)(2)(A)  of  the  Act.  A  refugee  who  is 
an  applicant  for  or  recipient  of  refugee 
cash  assistance  must  comply  with  the 
requirements  in  this  subj>art.  (A  refugee 
who  is  an  applicant  for  or  recipient  of 
AFDC  must  meet  the  requirements  of  the 
AFDC  program  instead  of  the 
requirements  in  this  subpart  a  refugee 
who  is  an  applicant  for  or  recipient  of 
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GA  must  meet  the  requirements  of  the 
GA  program  instead  of  the  requirements 
in  this  subpart.) 

1400.71    DefMUofW. 

For  purposes  of  this  subpart  and 
Subpart  I— 

"Appropriate  agency  providing 
employment  services"  means  an  agency 
providing  services  specified  under 
1 40ai54(a)  of  this  part  which  are 
specifically  designed  to  assist  refugees 
in  becoming  employed,  which  must 
include  an  established  program  of  job 
referral  to,  and  job  placement  with, 
private  employers,  and  which  must  be 
determined  acceptable  by  the  State. 

"Designee."  when  referring  to  the 
State  agency's  designee,  means  an 
agency  designated  by  the  State  agency 
for  the  purpose  of  carrying  out  the 
requirements  of  f  400.72(a]  of  this 
subpart 

"Empioyability  plan"  means  an 
individuahzed  written  plan  for  a  refugee 
registered  for  employment  services  that 
sets  forth  a  program  of  services  intended 
to  result  in  the  earliest  possible 
employment  of  the  refugee. 

"Empioyability  services"  means 
services,  as  specified  in  i  40ai54  of  this 
part  designed  to  enable  an  individual  to 
obtain  employment  and  to  improve  the 
empioyability  or  work  skills  of  the 
individual. 

"Employable"  means  not  exempt  from 
registration  for  employment  services 
under  1 40a76  of  this  part 

"Employment  services"  means  the 
services  specified  in  S  400.154(a]  of  this 
part 

"Registrant"  means  an  individual  who 
has  registered  for  employment  services 
under  S  400.75  of  this  part. 

i  400.72    AfranQeNMnta  for  anpioytMMy 


(a)  The  State  agency  must  make  such 
arrangements  as  are  necessary  to  enable 
refugees  to  meet  the  requirements  of, 
and  receive  the  empioyability  services 
specified  in,  this  subpart 

(b)  If  a  State  agency  makes  such 
arrangements  with  another  agency  or 
agencies,  it  must  retain  responsibility  for 
meeting  the  requirements  in  this 
subpart. 

(c)  In  order  for  an  agency  to  qualify  to 
receive  referrals  frxim  the  State  agency 
of  refugees  required  to  register  for 
empioyability  services,  such  agency 
must  agiee  to  advise  the  State  agency 
whenever  such  a  refugee  fails  or  refuses 
to  participate  in  the  required  services  or 
to  accept  an  offer  of  employment 


Ganaral  RaquiienMnts 

iln< 


400.7V    cniMM  lor  cxainpaon  irom 


of  appraprlaia  offera  of 


(a)  As  a  condition  for  receipt  of 
refugee  cash  assistance,  a  refugee  who 
is  not  exempt  under  8  400.76  of  this 
subpart  must  except  for  good  cause 
shown — 

(1)  Register  with  an  "appropriate 
agency  providing  employment  services," 
as  defined  in  {  400.71,  and  participate  in 
the  employment  services  provided  by 
such  agency,  as  defined  in  1 400.154(a) 
of  this  part 

(2)  Carry  out  job  secuch,  as  provided 
for  in  1400  JO. 

(3)  Go  to  a  job  interview  which  is 
arranged  by  the  State  agency  or  its 
designee. 

(4)  Accept  at  any  time,  from  any 
source,  an  offer  of  employment  as 
determined  to  be  appropriate  by  the 
State  agency  or  its  designee. 

(5)  Participate  in  any  empioyability 
service  program  which  provides  job  or 
language  training  in  the  area  in  which 
the  refugee  resides,  which  is  funded 
under  section  412(c)  of  the  Act,  and 
which  is  determined  to  be  available  and 
appropriate  for  that  refugee;  or  if  such  a 
program  funded  under  section  412(c)  is 
not  available  or  appropriate  fai  the  area 
in  which  Ae  refugee  resides,  any  other 
available  and  appropriate  program  in 
such  area. 

(6)  Participate  in  any  targeted 
assistance  program  in  the  area  in  which 
the  refugee  resides,  which  is  funded 
tffider  section  412(c)  of  the  Act  and 
which  is  determined  to  be  available  and 
appropriate  for  that  refugee. 

(7)(i)  Accept  an  offer  of  employment 
which  is  determined  to  be  appropriate 
by  the  resettlement  agency  which  was 
responsible  for  the  initial  resettlement  of 
the  refugee  or  by  the  appropriate  State 
or  local  employment  service; 

(ii)  Go  to  a  job  interview  which  is 
arranged  through  such  agency  or 
service;  and 

(iii)  Participate  in  a  social  service  or 
targeted  assistance  program  which  such 
agency  or  service  determines  to  be 
available  or  appropriate. 

(b)  The  State  agency  must  permit  but 
may  not  require,  the  voluntary 
registration  for  employment  services  of 
an  applicant  or  recipient  who  is  exempt 
under  i  400.78  of  this  part 


offSfB  Of  ainploynMiiL 

(a)  The  State  agency  must  consider  an 
applicant  for  or  recipient  of  refugee  cash 
assistance  to  be  employable  and  require 
him  or  her  to  meet  the  requirements  of 

i  400.75(a)  unless  the  applicant  or 
recipient  is — 

(1)  Under  age  16. 

(2)  Under  age  18  and  a  full-time 
student  (as  defined  by  the  State  for  its 
AFDC  program);  or  (if  the  State's  AFDC 
program  extends  coverage  to  diis  groiq)) 
age  18  and  a  full-time  student  in 
secondary  school  or  in  the  equivalent 
level  of  vocational  or  technicial  training 
(as  defined  by  the  State  for  its  AFDC 
program)  and  reasonably  expected  to 
complete  the  program  before  reaching 
age  19. 

(3)  m.  when  determined  by  the  State 
agency  on  the  basis  of  medical  evidence 
or  on  another  sound  basis  that  the 
illness  or  injury  is  serious  enough  to 
temporarily  prevent  entry  into 
employment  or  training. 

(4)  Incapacitated,  when  determined  by 
a  physidui  or  licensed  or  certified 
psychologist  and  verified  by  the  State 
agency,  that  a  physical  or  mental 
impairment  by  itself  or  in  conjunction 
with  age,  prevento  the  individual  from 
engaging  in  employment  or  training. 

(5)  65  years  of  age  or  older.  / 

(6)  Caring  for  another  member  of  the 
household  who  has  a  physical  or  mental 
impairment  which  requires,  as 
determined  by  a  physician  or  licensed  or 
certified  psychologist  and  verified  by 
the  State  agency,  care  in  the  home  on  a 
substantially  continuous  basis,  and  no 
other  appropriate  member  of  the 
household  is  available. 

(7)  A  parent  or  other  caretaker 
relative  of  a  child  under  age  6  who 
personally  provides  full-time  care  of  the 
child  with  only  very  brief  and  infrequent 
absences  from  the  child. 

(8)  Working  at  least  30  hours  a  week 
in  unsubsidized  employment  expected  to 
last  a  minimiini  of  30  diays.  This 
exemption  continues  to  apply  if  there  is 
a  temporary  break  in  full-time 
employment  expected  to  last  no  longer 
thain  10  woricdays.  Or 

(0)  Pregnant  if  it  has  been  medically 
verified  that  the  child  is  expected  to  be 
bom  in  the  month  in  which  such 
registration  would  otherwise  be  required 
or  within  the  next  3  months. 

(b)  Inability  to  communicate  in 
English  does  not  exempt  a  refugee  bom 
registration  for  employment  services, 
participation  in  empioyability  service 
{Ht)grants.  carrying  out  job  sewch,  and 
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acceptance  of  appropriate  offers  of 
employaeot 

1400.77    Effect  of  quitting  emptoymant  or 
faOIng  or  refusing  to  partlcipata  in  required 


(a)  As  a  condition  of  eligibility  for 
refagss  cash  assistance,  an  employable 
applicant  may  not  without  good  cause, 
within  30  coneecutive  calendar  days 
immediately  prior  to  the  application  for 
assistance  (or  such  longer  period 
required  by  1 400.82(bX3)(u).  if 
applicable),  have  voluntarily  quit 
employment  or  have  refused  to  accept 
an  offer  of  employment  determined  to  be 
appropriate  by  the  State  agency  or  its 
designee,  using  criteria  set  forth  in 

S4oa8i. 

(b)  As  a  condition  of  continued  receipt 
of  refugee  cash  assistance,  an 
employable  redpirat  may  not  wMioot 
good  cause,  voluntarily  quit  employment 
or  fail  or  lefriae  to  meet  the  requiremente 
of  i  40a75(a). 

f40a7S 


require  mente 
redplenlsof 


(a|  As  a  condition  of  continued  receipt 
of  refugee  cash  assistance,  a  rec^nent 
who  is  not  exempt  under  f  400.78  of  ttiis 
part  and  who  is  employed  less  than  30 
hours  a  week  must  accept  part-time 
eaqdoyabihty  services,  as  available  and 
as  detetmined  to  be  appropriate,  using 
criteria  aet  frvth  in  {  400.n  of  thcispart 
provided  that  such  services  most  not 
interfere  with  the  recipient's  job. 

(b)  A  Stale  agency  may.  but  is  not 
required  to,  require  part-tbne 
empioyability  services  if  a  recipient  of 
refugee  cash  assistance  is  employed  at 
least  30  hoars  a  week,  provided  that 
such  sei vices  Boat  not  interfere  widi  the 
rectpienf  s  lob. 

§  400.70    Devefopment  of  an  enployeMMy 

(a)  An  individual  empioyability  plan 
must  be  derdaped  for  each  recipient  of 
refugee  cash  assistance  who  is  not 
exempt  tMder  f  40076  of  this  part 

(b)  If  such  a  plan  has  been  developed 
by  the  resettlement  agency  which 
spcHMored  the  refugee,  or  ite  designee, 
the  State  agency,  or  its  designee,  may 
accept  this  plan  if  it  detetBunee  that  the 
plan  is  appropriate  for  the  refrigee  and 
meete  the  requiremente  of  this  subpart 

(c)  The  empioyability  plan  must — 

(1)  Be  designed  to  lead  to  the  eartiest 
possible  employment  and  not  be 
structured  in  such  a  way  as  to 
discourage  or  delay  employment  or  job- 
seeking 

(2)  Contain  a  definite  employment 
goal  attainable  in  the  shortest  time 
period  consistent  with  the  empioyability 


of  the  refugee  ia  relation  to  job  openings 
in  the  area;  and 

(3)  Enable  the  individual  to  meet  the 
job  search  requiremente  of  i  400.80  of 
this  part 

lob  I 


S400J0   Jebi 

(a)  An  employable  recipient  of  refugee 
cash  assistance  must  carry  out  a  job 
search  program  beginning  at  any  time 
required  by  the  State.  The  State  agency 
shall  require  such  job  search  program  to 
be^n: 

(1)  No  later  than  6  months  after  the 
refrigee  entered  the  United  States  or 

(2)  At  the  tiflie  the  refugee  is 
determined  eligible  for  refugee  cadi 
assiatance  if  t^  refugee  has  comi^eted 
at  least  6  months  in  the  United  States  at 
the  time  of  such  determinatian. 

(b)  Such  job  search  program  shall 
continue  for  at  least  8  consecutive 
weeks  and  shall  meet  such  requirements 
as  the  State  agency  determines 
appropriate,  including  the  amount  of 
time  to  be  devoted  to  employer  contacto 
per  week  or  the  number  of  employer 
contacte  required  per  week. 

(c)  The  State  agency  must  determine 
and  carry  out  the  procedures  it 
considers  necessary  to  ensure  that 
requiremente  for  participation  in  job 
search  are  net 

Criteria  for  ^ipnipriato  Enqiloyability 
Services  and  Employment 

I  400j81    dUerfa  for  approprtsta 
emptoyalMly  aanfoaa  and  amptoymaaL 

The  State  ageacy  or  ito  designee  must 
determine  if  enipl^ability  services  and 
employment  are  appropriate  in 
accordance  with  die  following  critoia: 

(a)  The  services  or  employment  must 
meet  the  following  criteria,  or,  if 
approved  by  the  Director,  the 
comparable  criteria  applied  by  the  State 
in  an  alternative  program  for  AFDC 
recipiente: 

(1)  All  assignmente  must  be  within  die 
scope  of  the  individual's  empioyability 
plan.  The  plan  may  be  modified  to 
reflect  changed  services  or  employment 
conditions. 

(2)  The  services  or  employment  must 
be  related  to  the  capability  of  the 
individual  to  perform  the  task  on  a 
regular  basis.  Any  daim  of  adverse 
effect  on  physical  or  mental  health  must 
be  based  on  adequate  medical 
testimony  from  a  physician  or  licensed 
or  certified  psychok^t  indicating  diet 
participati(Hi  would  impair  the 
individual's  physical  or  mental  health. 

(3)  The  total  daily  commuting  time  to 
and  from  home  to  Aie  service  or 
employment  site  must  not  normally 
exceed  2  hours,  not  including  the 


transporting  of  a  child  to  and  from  a 
child  care  tacility,  unless  a  longer 
commuting  distance  or  time  is  generally 
accepted  in  the  community,  in  which 
case  the  round  trip  commuting  time  must 
not  exceed  the  generally  accepted 
community  stanidards. 

(4)  When  child  care  is  required,  the 
care  must  meet  the  standards  normally 
required  by  the  State  in  ite  work  and 
training  programs  for  AFDC  recipiente. 

(5)  1^  service  or  work  site  to  which 
the  individual  is  assigned  must  not  be  in 
violation  of  applical^  Federal  State,  or 
local  health  and  safety  standards. 

(6)  Assignmente  must  not  be  made 
which  are  discriminatory  in  terns  of 
age,  sex,  race,  creed,  cokir.  or  national 
origin. 

(7)  Appropriate  work  may  be 
temporary,  permanent  full-time,  part- 
time,  or  seasonal  work  if  such  work 
meete  the  other  standards  of  this 
section. 

(8)  The  wage  shall  meet  or  exceed  the 
Federal  or  State  minimnm  wage  law, 
whichever  is  applicable,  or  if  sudi  laws 
are  not  applicable,  the  wage  shall  not  be 
substanttally  less  tevorable  than  tiie 
wage  normally  paid  for  similar  work  in 
that  labor  market 

(9)  The  daily  hours  of  work  and  the 
weekly  hours  of  work  shall  not  exceed 
those  customary  to  the  occupation.  And 

(10)  No  individual  may  be  required  to 
accept  employment  if: 

(i)  The  position  offered  is  vacant  due 
to  a  strike,  lockout  or  other  bona  fide 
labor  dispute;  or 

(ii)  The  individual  would  be  required 
to  work  for  an  employer  contrary  to  the 
conditions  of  his  existing  membership  in 
the  union  governing  that  occupation. 
However,  employment  not  governed  by 
the  rules  of  a  union  in  which  he  or  she 
has  membership  may  be  deemed 
appropriate. 

(11)  In  addition  to  meeting  the  other 
criteria  of  tlus  para^aph.  the  quality  of 
training  must  meet  local  employers' 
requiremente  so  that  the  individual  will 
be  in  a  competitive  position  within  the 
local  labor  market  The  training  must 
also  be  likdy  to  lead  to  employment 
which  will  meet  the  appropriate  aroik 
criteria. 

(b)  If  an  individual  is  a  professional  in 
need  of  professional  refresher  training 
and  other  recertification  services  in 
order  to  qualify  to  practice  his  or  her 
profession  in  the  United  States,  the 
training  may  consist  of  ftill-tiaw 
attendance  in  a  college  or  professional 
training  program,  provided  that  such 
training:  Is  approved  as  part  of  the 
indivit^l's  empioyability  plan  by  the 
State  agency,  or  ite  designee;  does  not 
exceed  one  year's  duration  (indnding 
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any  time  enrolled  in  such  program  in  the 
United  States  prior  to  the  refugee's 
application  for  assistance);  is 
specifically  intended  to  assist  the 
professional  in  becoming  relicensed  in 
his  or  her  profession;  and,  if  completed, 
can  realistically  be  expected  to  result  in 
such  relicensing. 

(c)  A  job  offered,  if  determined 
appropriate  under  the  requirements  of 
this  subpart  is  required  to  be  accepted 
by  the  refugee  ivithout  regard  to 
whether  such  job  would  interrupt  a 
program  of  services  planned  or  in 
progress  unless: 

(1)  The  refugee  is  currently 
participating  in  a  program  in  progress  of 
on-the-job  training  (as  described  in 

S  40ai54(c))  or  vocational  training  (as 
described  in  S  400.154(e)]  which  meets 
the  requirements  of  this  part  and  which 
is  being  carried  out  as  part  of  an 
approved  employability  plan:  or 

(2)  The  refugee  is  enrolled  full-time  in 
a  professional  recertification  program 
which  meets  the  requirements  of 
paragraph  (b)  of  this  section. 

Faihira  or  Refusal  To  Carry  Out  Job 
Search  or  to  Accept  Employability 
Services  or  Employment 

840ata   MhireorreftwHtoearryoutiob 
BSSfclierteeeceptemptoyabl^yeervtcee 

or  MiiployfiMfii- 

(a)  Voluntary  registrant  When  a 
voluntary  registrant — i.e.,  a  recipient  of 
refugee  cash  assistance  who  is  exempt 
bom  registration  under  (  400.76  of  this 
part — has  failed  or  refused  to  participate 
in  appropriate  employability  services,  to 
carry  out  job  search,  or  to  accept  an 
appropriate  offer  of  employment  the 
State  agency,  or  its  designee,  may 
deregister  the  individual  for  up  to  00 
days  from  the  date  of  determination  that 
such  failure  or  refusal  has  occurred,  but 
the  individual's  cash  assistance  may  not 
be  affected. 

(b)  Mandatory  registrant— {!) 
Termination  of  assistance.  When, 
without  good  cause,  a  mandatory 
registrant — i.e..  an  employable  recipient 
of  refugee  cash  assistance  who  is  not 
exempt  from  registration  under  S  400.76 
of  this  part — has  failed  or  refused  to 
meet  the  requirements  of  i  400.75(a)  or 
has  voluntarily  quit  a  job,  the  State  must 
terminate  assistance,  in  accordance 
with  paragraphs  (b)(2)  and  (3)  of  this 
section. 

(2)  Notice  of  intended  termination,  (i) 
In  cases  of  proposed  action  to  terminate, 
discontinue,  suspend,  or  reduce 
assistance,  the  State  agency  must  give 
timely  and  adequate  notice,  following 
the  same  procedures  as  those  used  in  its 
AFDC  program  under  i  20e.l0(a)(7)  of 
this  title. 

(ii)  The  written  notice  must  include — 


(A)  An  explanation  of  the  reason  for 
the  action  and  the  consequences  of  such 
failure  or  refusal;  and 

(B)  Notice  of  the  registrant's  right  to  a 
hearing  under  {  400.83  of  this  part. 

(3)  Sanctions,  (i)  If  the  sanctioned 
individual  is  the  only  member  of  the 
filing  unit  the  assitance  shall  be 
terminated.  If  the  filing  unit  includes 
other  members,  the  State  shall  not  take 
into  account  the  sanctioned  individual's 
needs  in  determining  the  filing  unit's 
need  for  assistance. 

(ii)  The  sanction  applied  in  paragraph 
(b)(3)(i)  of  this  section  shall  remain  in 
effect  for  3  payment  months  for  the  first 
such  failure  and  6  payment  months  for 
any  subsequent  such  failure. 

(iii)  A  conciliation  period  prior  to  die 
imposition  of  sanctions  must  be 
provided  for  in  accordance  with  the 
following  time-limitations:  The 
conciliation  effort  shall  begin  as  soon  as 
possible,  but  no  later  than  10  days 
following  the  date  of  failure  or  refusal  to 
participate,  and  may  continue  for  a 
period  not  to  exceed  30  days.  Either  the 
State  or  the  recipient  may  terminate  this 
period  sooner  when  either  believes  that 
the  dispute  cannot  be  resolved  by 
conciliation. 


as  applicable  to  Guam,  the  Virgin 
Islands,  and  Puerto  Rico,  42  CFR 
436.831). 

Applications,  Determinations  of 
EUgibility.  and  Furnishing  Assistance 

1400.93    Opportuntty  to  apply  tor 


i4oats 

The  State  must  provide  an  applicant 
for  or  recipient  of  refugee  cash 
assistance  an  opportunity  for  a  hearing, 
using  the  same  procedures  and 
standards  set  forth  in  f  206.10(a)  of  this 
title,  to  contest  a  determination 
concerning  employability,  or  failure  or 
refusal  to  carry  out  job  search  or  to 
accept  an  appropriate  offer  of 
employability  services  or  employment 
resulting  in  denial  m  termination  of 
assistance. 

Subpart  0— Refugee  Medteal 
Aeeietanre 


I400.M 

This  subpart  sets  forth  requirements 
concerning  grants  to  States  under 
section  412(e)  of  the  Act  for  refugee 
medical  assistance  (RMA),  as  defined  at 
i  400.2  of  Uiis  part 

f40a»1    DeflnMone. 
For  purposes  of  this  subpart — 
"MedicaUy  needy"  means  individuals 
who  ate  eligible  for  medical  assistance 
under  a  State's  approved  Medicaid  State 
plan  in  accordance  with  section 
ig02(a)(10)(q  of  the  Social  Security  Act 
"Spend  down"  means  to  deduct  from 
countable  income  incurred  medical 
expenses,  thereby  lowering  the  amount 
of  countable  income  to  a  level  that 
meets  financial  eligibility  requirements 
in  accordance  witii  42  CFR  435.831  (or, 


(a)  A  State  must  provide  any 
individual  wishing  to  do  so  an 
opportunity  to  apply  for  medical 
assistance  and  must  determine  the 
eligibility  of  each  appUcant 

(b)  In  determining  eligibility  for 
medical  assistcuice,  the  State  agency 
must  comply  with  regulations  governing 
applications,  determinations  of 
eligibility,  and  furnishing  Medicaid 
(including  the  opportunity  for  fair 
hearings)  in  the  States  and  the  District 
of  Columbia  under  42  CFR  Part  435, 
Subpart  J,  and  in  Guam,  Puerto  Rico, 
and  the  Virgin  Islands  under  42  CFR 
Part  436,  Subpart  I,  and  42  CFR  Part  431 
Subpart  E. 

(c)  Notwithstanding  any  other 
provision  of  law,  the  State  must  notify 
prompUy  the  agency  (or  local  affiliate) 
which  provided  for  the  initial 
resettiement  of  a  refugee  whenever  the 
refugee  applies  for  medical  assistance. 

(d)  In  providing  notice  to  an  applicant 
or  recipient  to  indicate  that  assistance 
has  been  authorized  or  that  it  has  been 
denied  or  terminated,  the  State  must 
specify  the  program(s)  to  which  the 
notice  applies,  clearly  distinguishing 
between  refugee  medical  assistance  and 
Medicaid.  For  example,  if  a  refugee 
applies  for  assistance,  is  determined 
ineligible  for  Medicaid  but  eligible  for 
refugee  medical  assistance,  the  notice 
must  specify  deariy  the  determinations 
with  respect  both  to  Medicaid  and  to 
refugee  medical  assistance. 

f  MOiM    Detanninetion  of  el0RiMy  tor 


(a)  The  State  must  determine 
Medicaid  eligibilify  under  its  Medicaid 
State  plan  for  refugees  who  apply  for 
medical  assistance. 

(b)  A  State  that  provides  Medicaid  to 
medically  needy  individuals  in  the  State 
under  its  State  plan  must  determine  a 
refugee  applicant's  eligibility  for 
Medicaid  as  medically  needy. 

(c)  A  State  must  provide  medical 
assistance  under  the  Medicaid  program 
to  all  refugees  eligible  under  its  State 
plan. 

(d)  If  the  appropriate  State  agency 
determines  that  the  refugee  applicant  is 
not  eligible  for  Medicaid  under  its  State 
plan,  the  State  must  determine  the 
applicant's  eligibilify  for  refugee  medical 
assistance. 
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Conditioas  of  EUgibUify  for  Refugee 
Medical  Assistance 

f  400.100   Qensral  eeQlNNy  rs^ukementea 

(a)  Eligibilify  for  refugee  medical 
assistance  is  limited  to  those  refugees 
who— 

(1)  Are  ineligible  for  Medicaid  but 
meet  the  financial  eligibilify  standards 
under  §  400.101; 

(2)  Meet  immigration  status  and 
identification  requirements  in  Subpart  D 
of  this  part  or  are  the  dependent 
children  of,  and  part  of  the  same  filing 
unit  as,  individuals  who  meet  the 
requirements  in  Subpart  D,  subject  to 
the  limitation  in  9  400.208  of  this  part 
with  respect  to  nonrefugee  children; 

(3)  Meet  eligibilify  requirements  and 
conditions  in  this  subpart 

(4)  Have  not  been  denied,  or 
terminated  fix}m,  refugee  cash 
assistance  under  §  400.82  of  this  part 

(5)  Provide  the  name  of  the 
resettiement  agency  which  resettied 
them:  and 

(6)  Are  not  full-time  students  in 
institutions  of  higher  education,  as 
defined  by  the  I)bector,  except  where 
such  enrollment  is  approved  by  the 
State,  or  its  designee,  as  part  of  an 
individual  employabilify  plan  for  a 
refugee  under  S  400.79  of  this  part  or  a 
plan  for  an  unaccompanied  minor  in 
accordance  with  §  400.112. 

(b)  A  refugee  may  be  eligible  for 
refugee  medical  assistance  under  this 
subpart  during  the  18-month  period 
beginning  with  the  first  month  the 
refugee  entered  the  United  States. 

(c)  The  State  agency  may  not  require 
that  a  refugee  actually  receive  or  apply 
for  refugee  cash  assistance  as  a 
condition  of  eligibilify  for  refugee 
medical  assistance. 

(d)  All  recipients  of  refugee  cash 
assistance  are  eligible  for  refugee 
medical  assistance. 

§400.101    Financial  eNgMNty  etandwde. 
In  determining  eligibilify  for  refugee 
medical  assistance,  the  State  agency 
must  use — 

(a)  In  States  with  medically  needy 
programs  under  42  CFR  Part  435, 
Subpart  D,  the  State's  medically  needy 
financial  eligibilify  standards 
established  under  42  CFR  Part  435, 
Subpart  I,  and  as  reflected  in  the  State's 
approved  tide  XDC  State  Medicaid  plan; 
and 

(b)  In  States  without  a  medically 
needy  program,  the  State's  AFDC  need 
standards  established  under 

I  233.20(a)(2)  of  tiiis  titie. 

9400.102   ConsMeratlon  ef  Incotne  and 


financial  eligibilify  of  applicants  for 
refugee  medical  assistance,  the  State 
agency  must  use — 

(1)  In  States  with  medically  needy 
programs,  the  standards  governing 
determination  of  income  eligibilify  in  42 
CFR  435.831.  and  as  reflected  in  the 
State's  approved  titie  XDC  State 
Medicaid  plan;  and 

(2)  In  States  without  medically  needy 
programs,  the  standards  governing 
consideration  of  income  and  resources 
of  AFDC  applicants  in  9  233.20(a)  (3) 
through  (11)  of  this  titie.  except  as 
spedfied  in  1 400.61(a)  of  this  part 

tb)  The  State  may  not  consider  in-kind 
services  and  shelter  provided  to  an 
applicant  by  a  sponsor  or  resettiement 
agency  in  determining  eligibilify  for  and 
receipt  of  refugee  medical  assistance. 

9400.103  Coverage  of  refugees  who 
spend  downio  AFDC  need  standard. 

In  States  without  a  medically  needy 
program,  if  an  applicant  for  refugee 
medical  assistance  does  not  meet  the 
appropriate  AFDC  need  standard  the 
State  agency  must  allow  that  individual 
to  spend  down  to  the  AFDC  need 
standard  using  the  methods  for 
deducting  incurred  medical  expenses  set 
forth  in  42  CFR  435.831(c). 

9400.104  Trsnsmenal  coverage  Of 


If  a  refugee  who  is  receiving  refugee 
medical  assistance  becomes  ineligible 
solely  by  reason  of  increased  earnings 
frvm  employment  the  refugee's  medical 
assistance  eligibilify  shall  be  extended 
by  a  period  of  four  months  or  until  the 
refugee  reaches  the  end  of  his  or  her 
time-eligibilify  period  for  refugee 
medical  assistance,  in  accordance  with 
9  400.100(b),  whichever  comes  first 

Settle  of  Medical  Services 

9400.105    Mandatory  services. 

In  providing  refugee  medical 
assistance  to  refugees,  a  State  must 
provide  at  least  the  same  services  in  the 
same  manner  and  to  the  same  extent  as 
under  the  State's  Medicaid  program,  as 
delineated  in  42  CFR  Part  440. 


(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  in  considering 


9400.106 

ff  a  State  or  local  jurisdiction  provides 
additional  medical  services  beyond  the 
scope  of  the  State's  Medicaid  program 
to  destitute  residents  of  the  State  or 
localify  through  public  facilities,  such  as 
counfy  hospitals,  the  State  may  provide 
to  refugees  who  are  determined  eligible 
under  99  400.94  or  400.100  of  this  part 
the  same  services  through  public 
facilities. 


9400.107   HeaNhi 

(a)  As  part  of  its  refugee  medical 
assistance  program,  a  State  may  provide 
a  healdi  assessment  to  a  refugee 
provided — 

(1)  The  assessment  is  in  accordance 
with  requirements  prescribed  by  the 
Director,  or  his  or  her  designee;  and 

(2)  Written  approval  for  the 
assessment  program  or  project  has  been 
provided  to  the  State  by  the  Director,  or 
designee. 

(b)  If  such  assessment  is  done  during 
die  first  90  days  after  a  refugee's  initial 
date  of  entry  into  the  United  States,  it 
may  be  provided  without  prim 
determination  of  the  refugee's  eligibilify 
under  99  400.94  or  40ai00  of  dds  part 

Subpart  I— Aefugee  Social  Servlees 

9400.140  Basle  and  seope. 

This  subpart  sets  forth  requirements 
concerning  grants  to  States  under 
section  412(c)  of  the  Act  for  refugee 
social  services. 

9400.141  DeflnMone. 

Fot  purposes  of  this  subpart — 
"Refugee  social  services"  means  any 
titie  XX  social  service  as  defined  below 
or  any  service  set  forth  in  99  400.154  or 
400.155  of  this  subpart 

Titie  XX  social  services"  means  any 
service  which  is  permissible  in  the  State 
under  the  State's  annual  pre-expenditure 
report  under  title  XX  of  ^e  Social 
Securify  Act. 

Applications,  Detenninations  of 
B^biHfy,  and  Provisiaa  of  Services 

§400.145   Opportunity  to  apply  for 


(a)  A  State  must  provide  any 
individual  wishing  to  do  so  an 
opportunify  to  apply  fm  services  and 
determine  the  eligibilify  of  each 
applicant 

(b)  Except  as  othemvise  specified  in 
this  subpart  a  State  must  determine 
eligibilify  for  and  provide  refugee  social 
services  specified  in  §§  400.154  and 
400.155  in  accordance  with  the  same 
procedures  which  it  follows  in  its  social 
service  program  under  title  XX  of  the 
Social  Securify  Act  with  respect  to 
determining  eligibilify,  acting  on 
applications  and  requests  for  services, 
and  providing  notification  of  right  to  a 
hearing. 

Funding  and  Snvice  Piioiities 

940ai4«   Useotfunda. 

(a)  If  a  State's  dependency  rate,  as 
defined  in  pcuagraph  (b)  of  this  section, 
is  55  percent  or  more,  as  determined  by 
the  Director,  the  State  must  use  at  least 
85  percent  of  its  social  service  grants  to 
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provide  employability  services  as  set 
forth  in  i  400.154  of  this  subpart.  This 
limitation  shall  not  apply  if  the  annual 
social  services  plan  whicfa  the  Director 
receives  from  the  State,  In  accordance 
with  i  400.11(b)(2)  of  this  part  was 
established  by  or  in  consultation  widi 
local  governments,  and  the  Director 
determines  that  die  plan  provides  for  die 
maximum  appropriate  provision  of 
employability  services  for,  and  the 
maximum  placement  of,  employable 
refugees  consistent  with  perfonnance 
standards  established  under  section  106 
of  the  lob  Training  Partnership  Act 
(b)  'Dependency  rate"  means  the 
result  of  the  following  calculation: 

(1)  The  number  of  refugees  receiving 
cash  assistance  funded  in  whole  or  in 
part  under  this  part, 

(2)  Divided  by  die  Director's  estimate 
of  the  State's  popolatioo  off  refugees  who 
have  been  in  die  United  States  less  than 
the  number  of  months  for  which  funding 
for  cash  aaaistance  is  provided  under 
Uiis  part  and 

(3)  Multiplied  by  lOa 

s  400a  147   n^fo^Ry  wi  pcovieiofi  ec  ee^rtoee* 

(a)  A  State  must  plan  its  sodal  service 
program  and  allocate  its  social  service 
funds  in  such  a  manner  that  an 
appropriate  portion  of  funds,  based  on 
population  and  service  needs,  as 
determined  by  the  State,  is  used  to 
provide  services  to  newly  arriving 
refugees  and  to  other  refugees  who  have 
been  in  the  United  States  less  than  one 
year.  Tlie  portion  proposed  fdr  sodi  use 
must  be  specified  and  justified  as  part  of 
die  State's  plan  under  i  400.11(b)(2)  of 
Subpart  E 

(b)  In  providing  employability 
services,  a  State  must  give  priority  to  a 
refugee  who  is  receivii^  cash  assistance 
whidi  is  funded,  in  whole  or  in  part 
under  this  part. 

(c)  If  a  State  intends  to  provide 
services  to  refugees  who  have  been  in 
the  United  States  for  more  than  36 
months,  the  State  must  specify  and 
lustify,  as  part  of  its  plan  under 

i  40ail(b)(2)  of  Subpart  B,  die  portion 
of  service  funds  which  it  proposes  to  use 
to  provide  services  to  those  refugees. 

Purchase  of  Seivtoas 

|40ai4t    Purchase  of  earvtoes. 

A  state  may  provide  services  directly 
or  it  may  purchase  services  from  public 
or  private  service  providers. 

CooditiaaB  of  EUgibUity  for  Refugee 

Sodal  Servicae 


|40aiM 

EUgibUity  for  refugee  sodal  services  is 
limited  to  those  refugees  who— 

(a)  Meet  immigration  status  and 
identification  requirements  in  Subpart  O 
of  this  part 

(b)  Meet  die  odier  eligibUity 
requirements  and  conditions  in  this 
subpart 

|4oaisa 


(a)  A  State  may  provide  the  sodal 
services  defined  in  f  400l154  to  refugees 
who  are  16  years  of  age  or  older  and 
who  are  not  full-time  students  in 
riementary  or  secondary  school,  except 
that  such  a  student  may  be  provided 
services  under  §  400.154  (a)  and  (b)  in 
order  to  obtain  part-time  or  temporary 
(e.g.,  summer)  employment  wdiile  a 
student  or  full-time  permanent 
employment  upon  completion  of 
schooliiM. 

(b)  A  State  may  provide  the  sodal 
services  defined  in  1 400^156  to  refugees 
without  eligibility  limitations,  except  far 
such  limitations  as  may  apply  to  tide  XX 
services  provided  under  1 400LlSS(h). 

Scope  of  Refugee  Sodal  Servioee 


I400.1SS   IWeXXaoeMi 

A  State  may  provide  die  same 
services  in  the  same  manner  and  to  the 
same  extent  as  are  permissible  under 
the  State's  tide  XX  sodal  service 
program  to  refugees  who  meet  the 
eligibility  requirements  applicable  to 
services  under  that  program. 


i400i1M   Employ«bMyi 

A  State  may  provide  the  following 
employability  services — 

(a)  Employment  servicer,  including 
development  of  an  individual 
employability  plan,  world-of-work  and 
job  orientation,  job  dubs,  job 
woiiishops,  job  development  referral  to 
job  opportunities,  job  search,  and  job 
placement  and  followup. 

(b)  Employability  asaesament 
aervicea,  induding  aptitude  and  skills 
testing. 

(c)  On-thejob  training,  when  such 
training  is  provided  at  tihe  employment 
site  and  is  expected  to  result  in  ^1-time, 
permanent  cnsubsidized  employment 
with  the  employer  who  is  providing  the 
training. 

(d)  Engliah  language  inatmction,  with 
an  emphasis  on  English  as  it  relates  to 
obtaining  and  retaining  a  job. 

(e)  Vocational  training,  including 
driver  education  and  training  when 
provided  as  part  of  an  individual 
employabiUty  plan. 


(f)  Skilla  recertificoU'on,  when  such 
training  meets  the  criteria  for 
appropriate  training  in  8  400.81(b)  of  this 
part 

(g)  Day  care,  when  necessary  for 
participation  in  an  employability  service 
or  for  the  acceptance  or  retention  of 
employment 

(h)  Tranaportation,  when  necessary 
for  participation  in  an  employability 
service. 

(i)  Tranalation  and  interpreter 
aervicea,  when  necessary  in  connection 
with  employment  or  partidpation  in  an 
employability  service. 

())  Case  management  aervicea.  as 
defined  in  1 400.2  of  this  part  for 
refugees  who  are  considmd 
employable  under  1 400.76  and  for 
redpients  of  AFDC  and  GA  who  are 
considered  employable,  provided  that 
such  services  are  directed  toward  a 
refugee's  attainment  of  employment  as 
soon  as  possible  after  arrival  in  the 
United  States. 

NotK  Under  drcumstances  specified  in 
i  400.19(d),  I  State  may,  but  is  not  required 
to,  ciMige  certain  case  nanagment  services 
to  its  CMA  grant  rather  tiian  its  social 
services  grant) 


S400L1S6    OMieri 

A  State  may  provide  the  following 
other  services — 

(a)  Information  and  referral  services, 

(b)  Outreach  services,  induding 
activities  designed  to  familiariie 
refugees  with  available  services. 

(c)  Social  adjustment  aerrices. 
induding: 

(1)  Emergency  aervicea,  as  follows: 
Assessment  and  short-term  counseling 
to  persons  in  a  perceived  crisis;  referral 
to  appropriate  resources;  and  the 
making  of  arrangements  for  necessary 
services. 

(2)  Health-related  aervicea,  as 
follows:  biformation,'  referral  to 
appropriate  resources;  assistance  in 
sclieduling  appointments  and  obtaining 
services;  and  counseling  to  individuals, 
or  families  to  help  them  understand  and 
identify  their  physical  and  mental  health 
needs  and  maintain  or  improve  their 
physical  and  mental  health. 

(3)  Home  management  services,  as 
follows:  Formal  or  informal  instruction 
to  individuals  or  families  in 
management  of  household  budgets, 
home  maintenance,  nutrition,  housing 
standards,  tenants'  rights,  and  other 
consumer  education  services. 

(d)  Day  care,  when  necessary  for 
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participation  in  a  service  other  than  an 
employability  service. 

(e)  Transportation,  when  necessary 
for  participation  in  a  service  other  than 
an  employability  service. 

(f)  Translation  and  interpreter 
services,  when  necessary  for  a  purpose 
other  than  in  connection  with 
employment  or  participation  in  an 
employability  service. 

(g)  Case  management  aervicea,  when 
necessary  for  a  purpose  other  than  in 
connection  with  employment  or 
participation  in  employability  services. 

(h)  Title  XX  aocial  services,  which 
may  be  provided  in  the  same  manner 
and  to  the  same  extent  as  are 
permissible  under  the  State's  title  XX 
social  service  program  to  refugees  who 
meet  the  eUgibility  requirements 
applicable  to  services  under  that 
program. 

S400.156    Umitations and  restrlctiona. 

(a)  In  order  to  avoid  interference  with 
refugee  job  search  and  employment 
English  language  instruction  and 
vocational  training  funded  under  this 
part  must  be  provided  to  the  fullest 
extent  feasible  outside  normal  woricing 
hours. 

(b)  In  planning  and  providing  services 
under  SS  400.154  and  400.155,  a  State 
must  take  into  account  those  services 
which  a  resettlement  agency  is  required 
to  provide  for  a  refugee  whom  it 
sponsors  and  not  duplicate  the  provision 
of  such  services  to  such  refugee. 

8.  Section  400.206  is  added  in  Subpart 
J  to  read  as  follows: 

{400.206    Federal  fumSng  for  social 


Federal  funding  is  available  for 
refugee  social  services  as  set  forth  in 
Subpart  I  of  this  part  induding  the 
reasonable  and  necessary  identifiable 
administrative  costs  of  providing  such 
services,  in  accordance  with  allocations 
determined  by  the  Director. 

e.  A  new  8  400.220  is  added  in  Subpart 
I  to  read  as  follows: 

9400.220    Counting time-eliglbWty of 
refugees. 

A  State  may  calculate  the  time- 
eligibility  of  a  refugee  under  this  part  in 
either  of  the  following  ways:  (a)  On  the 
basis  of  calendar  months,  in  which  case 
the  month  of  arrival  in  the  United  States 
must  count  as  the  first  month:  or  (b)  on 
the  basis  of  the  actual  date  of  arrival,  in 
which  case  each  month  will  be  counted 
from  that  specific  date. 

(FR  Doc.  80-2107  Filed  2-2-80;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart2S 

[FCC  88-359] 

Modification  Of  Space  Station 
Authorizations  of  GE  American 
CotnmunlcatioiMi,  Inc.;  Domestic  Rxed- 
Sateillte  Service 

AQENCV:  Federal  Communications 

Commission  (FCC). 

action:  Final  rule;  policy  statement 

summary:  This  action  disposes  of  a 
modification  request  made  by  GE 
American  Communications,  Inc.  (GE) 
seeking  authority  to  operate  its  12/14 
GHz  K-3  satellite  itom  85*  W.L  wiUi 
transponders  capable  of  operating  either 
widi  27  MHz  or  54  MHz  of  usable 
bandwidth  with  60  watt  instead  of  45 
watt  traveling  wave  tube  amplifiers. 
Tliis  Order  establishes  the  creation  of  a 
bifurcated  orbital  arc  segment  to  which 
higher  power  density  sateUite  such  as 
the  K-3  satellite  may  be  assigned. 
Specifically,  the  75-79  W.L  and  132*- 
136*  W.L  Segments  are  designated  as 
the  high  power  density  arc  segments. 
However,  because  GE  asserts  it  will  not 
operate  outside  of  the  85*-106*  W.L. 
orbital  arc  the  FCC  also  denies  GE's 
modification  request  to  operate  a  high 
power  density  satellite  at  85*  W.L 

EFFECTIVE  DATE:  December  29, 1988. 
addresses:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wilbert  E.  Nixon  Jr.  at  (202)  634-1624. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in  the 
matter  of  the  applications  of  GE 
American  Communications,  Inc.,  File 
Nos.  1970-1971-DSS-MP/ML-86  and 
1972-DSS-MP-66,  adopted  November  3, 
1988  and  released  November  29, 1988. 

The  full  text  of  this  docmnent  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Domestic  Facilities  Division  Public 
Reference  Room  (Room  6220),  2025  M 
Street  NW.,  Washington.  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Summary  of  Memorandum  and  Opinion 
and  Order 

1.  This  order  addresses  reponses  to 
the  Commission's  Tentative  Decision,  53 
FR  3056  (February  3, 1988)  concerning 
the  modification  request  of  GE 


American  Communications,  Ina  (GE)  to 
redesign  and  operate  its  K-3  satellite  at 
85*  W.L  and  redesign  its  K-4  ground 
spare  satellite  writh  60  watt  traveling 
wave  tube  amplifiers.  This  proceeding 
had  its  origins  in  1986  when  GE  filed  its 
modification  request.  Several  satellite 
operators  objected  to  the  CE  request 
asserting  that  K-3's  proposed  operation 
would  cause  unacceptable  interference 
into  neighboring  lower  power  density 
satelUtes.  Because  the  affected 
operators  and  GE  could  not  reach 
agreement  the  Commission  developed 
the  proposal  in  the  Tentative  Dedsion 
which  entailed  establishing  an  orbital 
arc  segment  from  87*-93*  W.L  to  which 
high  power  density  satellites  could  be 
assigned.  ConsequenUy,  this  meant  that 
Satellite  Transponder  Leasing 
Corporation's  SBS-4  was  to  be  relocated 
imm  91°  W.L  to  85*  W.L  The 
Commission  also  proposed  to  require 
adjacent  satellite  cross-polarization  and 
to  space  the  'Vm  GHz  satellites  in  the 
high  power  density  arc  with  1.5* 
separations  to  increase  the  number  of 
satellites  that  could  be  accommodated. 

2.  Generally,  the  Tentative  Dedsion 
commenters  expressed  reservations 
regarding  the  tentative  proposal  The 
comments  can  be  grouped  into  three 
categories:  (1)  Those  that  oppose  the 
proposal  because  it  requires  relocating 
SSB-4,  (2)  those  that  specifically  oppose 
the  use  of  the  87*-93*  W.L  arc  because 
they  believe  that  it  precludes  the 
operation  of  traditional  lower  power 
density  satellites  and  services  from  a 
prime  orbital  arc  segment  and  (3)  those 
that  support  the  concept  or  arc 
segmentation  but  not  the  Commission's 
proposal  to  impose  1.5*  separation 
within  the  high  power  density  segment 

3.  In  Ught  of  these  comments  and  a 
change  in  circumstances  since  the 
Tentative  Decision — i.e.,  the 
relinquishment  of  several  domestic 
satellite  licenses  in  the  past  several 
months — the  Commission  adopts  an 
approach  suggested  by  several  of  the 
conunenters.  Specifically,  in  tliis  order, 
we  designate  an  eastern  segment  at  75*- 
79*  W.L  and  a  western  segment  at  132*- 
136*  W.L  as  the  high  power  density 
arcs.  Because  GE  asserts  it  will  not 
operate  its  K-3  satelUte  outside  of  the 
85°-106*  W.L  orbital  arc  we  deny  GE's 
modification  request  to  operate  a  high 
power  density  satellite  at  85*  W.L  SBS- 
4  can  therefore  remain  at  its  current  91* 
W.L  location.  Finally,  the  Commission 
maintains  2*  separations  in  the  high 
power  density  arc  segment  and 
therefore  will  not  require  adjacent  high 
power  density  *  Vi«  GDz  satellites  to  be 
cross-polarized. 
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OrdardautM 

4.  Accordiogly,  it  is  orderad  that  GE 
American  Commonicatioa,  Inc'i  request 
to  modify  the  technical  parameters  of  its 
Satcom  K-3  and  K-4  satellites. 
Application  File  No.  1970-OSS-MP/ML- 
M.  is  denied. 

5.  It  is  further  ordered  that 
AppUcaUon  FUe  No.  1971-DSS-MP/ML- 
86  U  granted  and  CE  American 
Communications,  Inc.  is  authorized  to 
offer  all  the  transponders  on  its  Satcom 
K-3  satellite  on  a  non  common  carrier 
basis. 

6.  It  is  further  ordered  that 
Application  File  No.  ig79-DSS-MP-86  is 
granted  and  the  schedule  for 
implementation  of  the  Satcom  K-3 
satellite  specified  in  RCA  American 
Communications.  Inc..  94  FCC  2d  441 
(1963).  is  modified  as  follo%vs: 
SATCOM  K-3— 

Construction  completed,  April  1989. 
Launch  no  later  than  October  1989. 

7.  It  is  further  ordered  that 
Assignment  of  Orbital  Locations.  SO  FR 
3S228  (August  30, 1965),  as  modified  in 
Comsat  General  Corporation,  2  FCC 
Red  4570  (1967)  and  Comsat  General 
Corporation.  3  FCC  Red  4071  (1968).  is 
modified  to  reassign  the  GSTAR  III 
satellite  from  136*  WJ.  to  124*  WX. 
effective  30  days  from  the  release  of  this 
Order. 

B.  It  is  further  ordered  thet  the  orbital 
assignment  policies  regarding  the 
establishment  of  a  bifurcated  high 
power  density  arc  described  herein  are 
adopted. 

Fedaral  CommwiicatioiM  CoBMBission. 
Doma  K«  Saafcjr. 
Secntary. 

(FR  Doc  89-2454  FUed  2-2-8B;  ft4S  am] 
I OOOK  tns-svii 


DEPAfn|IEIfT  OF  DEFENSE 

41 CFR  Pirta  204  and  219 

DopwInMnt  of  Dafaiw 
ftftyilaHltin  Rayulatlon  flupplaiiniil. 


DamonatraUon  Program;  Corroctlon 

AOlMcr.  Department  of  Defense. 
action:  Interim  rule  and  request  for 
comments;  correction. 


f.  This  document  corrects  an 
interim  rule  on  Small  ^isiness 
Competitiveness  Demonstration 
Program  which  was  published  in  the 
Fedanl  Register  on  Friday,  January  27, 
1969  (54  FR  4246).  The  action  is 
necessary  to  make  technical  corrections 
to  reporting  requirements  contained  in 
the  rule. 


PON  RNrrHm  wmoMucnom  contact: 
Mr.  Charles  W.  Lloyd,  Execudve 
Secretry,  DAR  Council.  (202)  m7-72B». 

ChariM  W.  Uoyd, 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council 

Accordingly,  the  Department  of 
Defense  is  correcting  48  CFR  Part  204  as 

follows: 

PART  204— AOymtSTRATIVE 
MATTERS 

1.  On  page  4246,  section  204.671-5  is 
corrected  by  designating  in  paragraph 
(e)  the  introductory  text  in  unlettered 
paragraph  "Item  E2"  as  paragraph  (i), 
adding  a  sentence  to  the  designated 
paragraph  (i)  and  adding  paragraphs  (ii) 
through  (iv);  by  revising  in  paragraph  (e) 
the  unlettered  paragraph  "Code  Y"  of 
the  unlettered  paragraph  "Item  £2";  by 
changing  in  pargraph  (e)  in  the  table  of 
Codes  following  the  text  in  the 
unlettered  paragraph  "Hem  E3"  Code  F 
between  Code  F  and  Code  M  to  read 
"Code  G";  by  adding  in  paragraph  (e)  in 
the  first  sentence  of  the  unlettered 
paragraph  "Item  E4"  between  the  word 
"the"  and  the  word  "designated"  the 
word  "four";  and  by  adding  in 
paragraph  (e)  in  the  unlettered 
paragraph  "Code  Y"  in  the  unlettered 
paragraph  "Item  E4"  between  the  word 
"contractor"  and  the  word  "is"  the 
words  "represents  that  it";  to  read  as 
follows: 


204.671-6    Nwtnielleiia 
00  Form  36a 


for  CoMJ^rtaHon  ol 


Item  E2,  Small  Buaiaess 
Competitiveness  Demonstration 
Program  Teat 

(i)  The  Small  Business 
Competitiveness  Demonstration 
Program  is  set  forth  in  FAR  19.ia 
SappUes  and  services  subfect  to  the 
program  are  set  forth  in  FAR  19.1005.  as 
supplemented  (see  2iai006(b)). 

(ii)  If  Item  B-13  is  coded  1  through  4, 
or  A,  code  this  item  in  accordance  with 
the  instructions  below. 

(iii)  If  Item  B-13  is  coded  5  or  B 
dirough  G,  code  this  item  with  die  same 
code  used  to  report  the  original  contract 
governing  this  action. 

(iv)  If  Item  B-13  is  coded  6, 7,  or  8,  use 
Code  N. 

CodeY — Enter  this  code  for  any  ^ 
action  awarded  to  a  U.S.  business 
concern  imder  the  Small  Business 
Competitiveness  Demonstratioa 
Program  for  either  the  four  designated 
industry  groups  or  the  ten  targeted 
industry  categories. 


204.C72-S    (Corrected) 

2.  On  page  4247,  the  amendatory 
language  in  paragraph  5  is  corrected  by 
substituting  at  the  end  of  the  text  the 
words  "most  appropriate  subline."  in 
lieu  of  the  words  "code  which  is 
appropriate  for  the  set-aside  methods 
used." 

3.  On  page  4247,  section  204.675-3  is 
corrected  by  revising  the  Hrst  sentence 
of  paragraph  (b)  to  read  as  follows: 

204J7S-9    kwlructienelorCofnpMtonof 
tiie  DO  Fom  35a 

•        •        •        •        * 

(b)  Leave  Items  B4.  Bsa  BSE.  BSF. 
B5G.  Bia  Bll,  Bl2a  B12C,  C4,  C6,  Cll. 
C12,  D2,  D3,  D4E,  D5.  D7.  D6.  and  El 

blank.  *  *  * 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

4.  On  page  4247,  section  219.1071  is 
corrected  by  substituting  in  the  first 
sentence  of  paragraph  (a)  between  the 
word  "the"  and  the  word  "at"  the  word 
"provision"  in  lieu  of  the  word  "clause**; 
by  substituting  in  paragraph  (b)(1) 
between  the  word  "the"  and  the  word 
"at"  the  word  "provision"  in  lieu  of  the 
word  "clause". 

(FR  Doc  80-2506  FUed  2-248;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Raaoarch  and  Spodal  Programa 


49CFRPart192 

lOoekel  Na  PS-9a  AindL  192-60A1 

[RIN  2137-AB19] 

Exception  Ffoni  Praaaura  TaaUngj 
Non  WaMad  Ti^ln  Johrta 

AOawCY;  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTKNC  Response  to  petitions  for 
reconsideration;  final  rule. 

StNNMAilv:  RSPA  has  received  16 
petitions  for  reconsideration  of  a  final 
rule  requiring  leak  testing  of  welded 
joints  that  tie  in  pressure-tested 
segments  of  pipeline.  RSPA  is  persuaded 
by  the  petitions  that  because  these 
joints  are  generally  subject  to 
nondestructive  testing  and  because  the 
need  for  leak  testing  has  not  been 
adequately  demonstrated,  the 
requirement  lacks  an  adequate  safety 
basis.  Therefore,  RSPA  is  deleting  the 
requirement  from  the  rule. 
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Emcnvc  DATC  This  final  rule  takes 
effect  as  of  October  17, 1988,  the 
effective  date  of  the  original  final  rule. 
worn  RMTHm  wrowMATiON  contact: 

Bernard  Liebler,  (202)  366-2392. 
regarding  the  content  of  this  notice. 
wamummnMn  wwnwatiow.  R9A 
recently  published  a  final  rule  (53  FR 
36028.  September  16. 1968)  excepting 
from  the  pressure  test  requirements  of 
Subpart )  non-welded  joints  that  tie  in 
pressure  tested  segments  of  pipeline, 
provided  such  tie-in  joints  are  leak 
tested  at  not  less  than  the  operating 
pressure  of  the  pipeline  (Amendment 
192-60;  53  FR  36028,  September  16. 1968). 
Amoodmrat  192-60  also  imposed  die 
leak  test  requirement  on  similar  welded 
tie-in  joints.  Until  Amendment  192-60 
was  published,  welded  joints  used  to  tie 
in  pressure-tested  segments  of  pipeline 
wen  excepted  from  all  of  the  pressure 
test  requirements  of  Subpart  J.  Believing 
that  leak  testing  of  both  welded  and 
non-welded  tie-in  joints  is  a  simple. 
imident.  and  common  safety  procedure, 
RSPA  adopted  the  requirement  for  leak 
testing  welded  tie-in  joints  without 
opportunity  for  public  comment 

Fourteen  operators  and  two  trade 
associations  have  petitioned  RSPA  to 
reconsider  and  withdraw  the 
requirement  to  leak  test  welded  tie-in 
joints.  The  petitioners  contend  that  all 
welded  tie-in  joints  are  nondestructively 
tested,  and  sixih  testing  of  a  joint  should 
obviate  the  need  for  a  leak  test  They 
assert  further  tiiat  leak  testing  would  be 
both  cosdy  and  impractical,  because 
contrary  to  usual  practice,  the  joint 
would  have  to  be  left  uncovered  after 
construction  for  an  indefinite  time  until 
the  line  is  pressurized.  They  also  argue 
that  it  was  improper  to  have  adopted  the 
requir^nent  to  leak  test  welded  tie-in 
joints  wnthout  notice  or  opportunity  for 
commeht  by  interested  parties. 

RSPA  recognizes  that  nondestructive 
testing  of  a  welded  tie-in  joint  provides 
greater  assurance  that  the  joint  will  not 
leak  than  a  leak  test  at  operating 
pressure.  However,  imder  { 192.241(b) 
welded  tie-in  joints  may  be  placed  in 
service  without  nondestructive  testing 
on  certain  low  stress  level  lines  and  in 
certain  cases  where  the  weld  is 
approved  by  a  qualified  welding 
inspector.  Although  the  petitions 
indicate  many  operators  may  voluntarily 
be  nondestructively  testing  tiiese  joints, 
RSPA  does  not  have  data  that 
demonstrate  a  need  for  leak  testing  such 
jointe  in  the  absence  of  nondestructive 
testing. 

Given  the  superiority  of 
nondestructive  testing  and  the  lack  of 
information  indicating  a  need  to  leak 
test  those  welded  tie-in  joints  that  are 


not  nondestructively  tested,  it  appeara 
now  diat  there  was  not  an  adequate 
safety  basis  to  require  ledc  testing  of 
welded  tie-in  joints.  Furthermore,  on 
reconsideration,  RSPA  betieves  that  it 
should  not  have  issued  the  requirement 
without  prior  notice  and  an  opportunity 
for  public  comment  Therefore,  RSPA 
grants  the  petitions  and  by  this 
document  is  modifying  }  192.503(d)  to 
remove  welded  tie-in  joints  from  the 
leak  test  requirement 

Several  petitioners  also  noted  some 
confusion  regarding  the  requirement  to 
leak  test  tie-in  joints  "at  not  less  than 
*  *  *  operating  pressure,"  since  the 
term  "operating  pressure"  is  not  defined 
in  Part  192.  The  intent  is  to  require  a 
leak  test  at  the  pressure  at  wfaidi  the 
operator  intenik  to  place  the  pipeline 
into  service,  even  though  this  pressure 
may  be  below  the  MAOP  of  the  pipeline 
or  a  future  operating  pressure  of  the 
same  pipeline. 

Impact  Assessmmt 

This  final  role  is  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  is  not  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  Since 
welded  tie-in  joints  were  not  previously 
required  to  be  leak  tested,  the  rule  will 
have  a  minimal  effect  on  the  economy, 
and  further  evaluation  of  this  effect  is 
unnecessary.  Based  on  the  facts 
available  concerning  the  impact  of  this 
rulemaking  action.  I  certify  purauant  to 
section  605  of  the  Regulatory  Flexibility 
Act  that  the  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
RSPA  has  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  preparing  a  Federalism 
Assessment  Because  this  rule  change  in 
response  to  petitions  for  reconsideration 
removes  a  requirement  established 
without  adequate  procedure  and  returns 
welded,  tie-in  joints  to  their  prior  stetus 
imder  S  192.503(d),  notice  and  public 
procedures  are  unnecessary,  and  the 
change  may  be  issued  as  finaL 

List  of  Sobfecte  in  40  CFR  Part  192 

Pipeline  safety,  Test  Tie-in.  Joint 

In  view  of  the  foregoing,  RSPA 
amends  40  CFR  Part  192  as  follows: 

PART  192-(AMEN0ED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Autiiaritr  48  App.  U.S.C  1672  and  1804; 
and  4S  CFR  1.53. 


2.  Section  ig2.503(d)  is  revised  to  read 
asftdlowK 


§192303  ^eharal 


(d)  Each  joint  used  to  tie  in  a  test 
segment  of  pipeline  is  excepted  from  the 
specific  test  requirements  of  this 
subpart  but  each  non-welded  joint  must 
be  leak  tested  at  not  less  than  its 
operating  pressure. 

Issued  in  Washington,  DC  on  January  31, 
1989. 
M.  Cynthia  Donbass, 

Administrator,  Research  and  Special 
Programs  Administration. 

[FR  Doc  89-2541  Filed  2-2-8B;  &45  am] 
immtn  coos  tst 


Fadarai  Ralroad  Adsninlatrallon 

49CFRPart218 

[FRA  Dochet  Na  RSOR-ia  Nottee  Na  21 

RIN  2130-AA55 

ProMbMng  TaiiipaiIng  With  Safaty 
Davlcaa 

AOENCV:  Federal  Railroad 
Administiation  (FRA).  DOT. 

action:  Final  rule. 


I  FRA  is  amending  its  existing 
rules  concerning  railroad  operating 
practices  to  prohibit  tempering  witii 
safety  devices  and  operational 
monitoring  devices  installed  on 
locomotives.  The  amendments  also 
make  it  unlawful  to  operate  any  train  on 
which  safety  devices  have  been 
unlawfully  disabled  FRA  is  issuing  this 
final  rule  to  deter  the  disabling  of  safety 
devices  because  of  the  grave  risks  posed 
by  disabled  devices  on  trains. 

EFFECTIVC  DATE:  This  rule  becomes 
effective  March  6, 1969. 

FOn  FURTHER  INFORSIATION  CONTACT 

Lawrence  L  Wagner.  Trial  Atiomey. 

Office  of  Chief  Counsel  FRA, 

Washington.  DC  (telephone  202-366- 

0628). 

SUPPLEMENTARY  INFORMMTION: 

Historical  Background 

There  are  approximately  25,000 
locomotives  in  service  on  the  nation's 
railroads.  Many  are  equipped  with  one 
or  more  devices  intended  either  to 
record  data  concerning  the  unit's 
operation  or  to  directly  improve  the 
safety  of  ite  operation.  Within  this  latter 
category  of  devices,  die  range  of 
equipment  extends  from  devices 
designed  to  audibly  alert  a  person  at  the 
controls  to  dianging  conditions  to 
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devices  thst  automaticalhr  iiqiose 
•anctions  if  the  operator  fails  to  tske 
appropriate  responsive  action.  FRA  has 
historically  exercised  some  degree  of 
regulatory  control  over  nearly  all  of  the 
presently  available  devices  under  the 
provisiou  of  either  its  locomotive  safety 
standards  or  its  signal  safety  standards. 

Public  attention  focused  on  the 
tampering  issue  when,  during  the 
investigation  of  the  January  4, 1987, 
Amtrak/Conrail  accident  at  Chase, 
Maryland,  FRA  found  evidence 
indicating  that  the  effectiveness  of  a 
critical  siiety  device  installed  on  the 
Conrail  locomotive  had  been  impaired. 
An  alerter  whistle,  designed  to  warn  the 
operator  of  a  need  to  respond  to  a  mora 
restrictive  signal  aspect  nad  been 
muted  by  the  use  of  tape,  bi  FRA's  view, 
disabling  of  the  alerter  whistle  was  a 
prindpaT  cause  of  that  tragedy. 

ChaM  was  not  the  only  recent 
accident  in  which  thera  is  reason  to 
suspect  that  the  disabling  of  a  critical 
safety  device  was  a  causal  factor.  On 
February  8, 1888,  a  collision  occuirad  at 
Hinton,  Alberta,  in  which  a  Canadian 
National  freight  train  struck  a  VIA  Rail 
passenger  train.  The  Canadian 
Transport  Commissicm  report  of 
investigation  contains  information 
suggesting  there  is  evidence  to  support  a 
conclusion  that  a  "deadman  pedal"  on 
the  frei^t  train  failed  to  function, 
because  it  had  been  improperly 
nullified.  On  March  21, 1988,  two 
Chicago  A  North  Western  freight  trains 
collided  at  Dixon,  Illinois.  In  this 
accident  there  is  preliminary  evidence  to 
suggest  that  one  of  the  autcmiatic  train 
control  devices  had  been  improperiy 
nullified. 

Following  discovery  of  the  taped 
whisUe  at  Chase.  FRA  initiated  several 
nationwide  spot  checks  to  determine 
whether  the  evidence  found  at  Chase 
represented  an  isolated  instance  or  a 
widespread  problem.  During  those 
inspections,  FRA  inspectors  refrarted 
more  than  100  instances  in  «^ch  they 
found  evidence  of  deliberate  action  to 
negate  the  proper  functioning  of  one  of 
the  identified  safety  devices. 

Utial  Response  to  the  Problem 

These  findings  prompted  FRA  to 
initiate  dvil  penalty  action  in 
approximately  70  cases  and  to  make  its 
preliminary  information  available  to 
Congress,  which  was  then  considering 
adoption  of  rail  safety  legislation.  Hie 
following  is  a  siunmary  of  what 
occurred  in  both  contexts. 

Those  inspectors  who  had  observed 
instances  of  what  they  believed  to  be 
"tampering"  reduced  their  observations 
to  writing  and  filed  violation  reports 
with  FRA's  Office  of  Chief  Counsel 


recommending  assessment  of  dvil 
penalties  against  the  relevant  railroads. 
Subsequent  detailed  review  of  the 
reports  led  niA  to  condude  that  some 
70  observations  warranted  further 
action  because  the  available  evidence 
supported  a  condusion  that  FRA  could 
establish  at  least  a  prima  fade  case  of 
noncomobance  with  an  FRA  rule. 

In  eadi  of  these  instances,  FRA 
instituted  legal  action  to  impose  a  dvil 
penalty  against  the  railroad  that  had 
operated  or  permitied  to  be  operated  a 
locomotive  with  a  device  in 
noncompliance  with  its  existing  rules. 
Since,  at  that  time,  FRA  ladced  autiiority 
to  impose  any  sanctions  agahist  an 
individual  for  either  operating  a  train 
with  a  disabled  device  or  actually 
disabling  the  device,  FRA  took  the 
indirect  approach  of  holding  the 
principal,  the  railroad,  responsiUe  for 
the  condud  of  its  employees  and  relied 
on  the  railroad  to  take  disciplinary 
action  against  the  individual 

Conduding  that  FRA's  legal  authority 
to  respond  to  such  situations  should  be 
enhanced.  Congress  passed  the  Rail 
Safety  bnprovement  Act  of  1968  granting 
FRA  enforcement  authority  over 
individuals.  With  that  authority.  FRA 
can  now  assess  civil  penalties  against 
individuals  for  willful  violations  of  niA 
rules.  FRA  has  recenUy  issued  final 
rules  and  a  policy  statement  detailing 
the  manner  in  wfaidi  it  will  implement 
this  new  dvil  penalty  autiiority.  These 
changes  became  effective  on  January  1, 
1980.  (See  tiie  December  29, 1988  and 
July  28, 1988,  Issues  of  Uie  Fedsfal 
Register  53  FR  52918  and  53  FR  28504.) 

TTie  Subeequeiit  Response 

Section  21  of  the  RSIA  requires  tiiat 
FRA  adopt  regulations  addressing  three 
related  but  dlstind  aspects  of  tiie 
problem.  It  requires  that  FRA  make  it 
unlawful  for  (i)  any  individual  to 
willfully  tamper  wdth  or  disable  a 
device;  (ii)  any  individual  to  operate  or 
permit  to  be  operated  a  train  with  a 
tampered  or  disabled  device;  and  (iii) 
any  railroad  to  operate  such  a  train. 
FRA  recentiy  published  in  the  Federal 
Register  an  NFRM  proposing  to 
explidtiy  prohibit  tampering  with 
locomotive  mounted  safety  devices.  See 
the  August  31, 1988  issue  of  the  Federal 
Regkter  (53  FR  33786). 

Commenter  Views 

In  response  to  that  notice,  FRA 
received  written  views  from  the  Railway 
Labor  Executives  Assodation  (RLEA), 
the  Brotherhood  of  Locomotive 
Engineen  (BLE),  the  Assodation  of 
American  Railroads  (AAR),  the 
Consolidated  Rail  Corporation  (Conrail), 
the  Monongahela  Railway  Company 


(MCA),  tiie  Railway  Progress  Institute 
(RF1),  and  die  National  Raihoad 
Passenger  Corporation  (Amtrak).  In 
addition,  FRA  held  a  public  hearing  on 
September  8, 1988  and  received  oral 
statements  concerning  this  proposal. 
Significant  changes  to  the  proposed  rule 
have  been  made  in  response  to  these 
views  and  comments. 

While  condemning  individuals  who 
ad  to  unlawfully  nuUify  the  effed  of 
locomotive-mounted  s^ety  devices, 
commentera  voiced  concern  over  several 
aspects  of  tiie  proposed  rule.  These 
ccmcems  can  generally  be  grouped 
under  three  headings:  (1)  What 
equipment  should  be  covered  by  this 
rde?(2)  how  does  tiie  proposed  rale 
relate  to  FRA's  existing  locomotive  and 
signal  regulations?  and  (3)  what  actions 
to  determine  the  functional  status  of 
such  devices  are  necessary  to  comply 
witii  tills  rule? 

(1)  Scope  of  the  Rule  Conceraa 

Knee  many  locomotives  are  equipped 
with  one  or  more  devices  intended 
either  to  directiy  improve  operational 
safety  or  to  record  data  concerning  the 
unit's  operation,  FRA  proposed  to 
employ  a  functional  description  for  the 
devices  covered  by  the  rule.  FRA 
explained  in  tiie  NFRM  tiiat  the 
described  category  induded  equipment 
ranging  fit>m  devices  designed  to 
audibly  alert  a  person  at  the  controls 
concerning  changing  conditions  to 
devices  that  automatically  impose 
sanctions  if  the  operator  fails  to  take 
appropriate  responsive  action.  FRA 
stated  that  the  devices  of  concern  in  tills 
proceeding  indude  equipment  known  as 
"event  recorders,"  "alerters,"  "deadman 
controls,"  "automatic  cab  signals,"  "cab 
signal  whisties,"  "autcmiatic  train  sUq> 
equipment."  and  "automaOc  icnSSi 
control  equipment"  "~ 

Two  commentera  expressed  the 
concern  that  a  functional  description 
could  permit  the  universe  of  devices  to 
be  interpreted  so  broadly  as  to  indude 
such  items  as  fans  used  to  circulate  air 
within  the  locomotive  cab  or  interior 
cab  lighting.  One  commenter  suggested 
that  FRA  specify  the  types  of  devices 
covered  by  this  rule,  rather  than  using  a 
functional  definition,  and  furnished  a  list 
of  devices  for  consideration.  That  list 
induded  several  kinds  of  equipment  that 
deariy  fall  outside  the  announced  scope 
of  this  rulemaking,  induding  radios  and 
traditional  audible  warning  devices  such 
as  airhoms  and  bells. 

A  major  concern  for  many 
commentera  was  FRA's  proposal  to 
cover  event  recorden  in  this  rule. 
Several  commenters  urged  that  FRA 
delay  implementation  of  any  rule  on 
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event  recorder  tampering  until  FRA 
conducts  its  separate  regulatory 
examination  of  whether  rules  requiring 
event  recorden  are  necessary. 
Commentera  argued  tiiat  some  new 
locomotives  are  being  equipped  with 
computerized  diagnostic  capabilities 
intended  to  aid  in  maintaining  these 
units.  To  the  degree  that  audi  computere 
store  data  about  a  locomotive's 
performance,  they  could  be  considered 
"event  recorders"  even  tiioogh  tiie  data 
may  relate  to  fuel  consumption  or  engine 
cylindef  temperatures.  A  more  pressing 
problem  in  the  eyes  of  the  commenten 
was  how  an  individual  would  insped  a 
recording  device  to  determine  tiiat  it 
was  fifflctioning.  The  testimony 
suggested  that  the  design  and 
installation  of  some  reomlen  simply 
will  not  permit  anyone  other  tinn  a 
skilled  technidan  to  ascertain  whether  it 
is  functioning.  At  least  one  commenter 
suggested  that  FRA  could  create  a 
disincentive  to  the  contmued 
installation  of  event  recoidera  if  it  issues 
a  rule  containing  onerous  requirements 
concerning  such  recorden. 

(2)  Relatioaahip  of  This  Propo$al  to 
Exiatuig  Ruiea 

Aft»r  rmii»iulitff  rti»  f^^^ww^ywtf ,  FRA 

believes  that  raudi  of  the  concern  over 
this  asped  of  the  current  proposal  was 
caused  by  misunderstanding  or 
misintetpretatkm  of  both  FRA's  existing 
rules  and  FRA's  proposal  to  prohibit 
tampering.  These  provisions  must 
address  three  distind  sitoatians:  (1) 
Where  a  device  is  inopoative  becaiuse 
FRA  permits  it  to  be  deactivated;  (2) 
where  the  device  is  in(^>erative  because 
it  is  defective;  and  (3j  where  the  device 
is  inoperative  because  it  has  been 
tampered  with.  FRA's  existing  rules 
concerning  locomotives  and  signal 
systems  already  address  the  fint  two 
situations,  and  this  proceeding 
addresses  the  third. 

Althou^  nothing  in  FRA's  pn^>osal 
suggested  altering  the  existing 
regulatory  schemes,  many  ooramentere 
expressed  concern  that  niA's  proposal 
appeared  to  ignore  legitimate  occasions 
when  functional  devices  should  be 
deactivated.  In  several  instances,  this 
concern  was  coupled  with  concern  and 
apparent  misunderstanding  of  the 
liability  of  individuals  for 
noncompliance  with  the  inspection  or 
remedial  action  provisions  of  the 
existing  rules. 

(3)  Actiont  Required  for  Compiiance 

Commentera  expressed  concern  tiiat 
FRA's  proposal  for  identifying  when 
curability  should  attach  or  commence 
for  suusequent  operatora  of  disabled 
devices  was  not  pradicaL  Hie 


commenten  apparentiy  believe  that 
under  FRA's  proposal  they  would  either 
have  to  accept  significant  delays  for 
train  operations,  while  trains  crews 
examined  the  devices,  or  they  would 
have  to  devise  and  implement  ways  to 
seal  such  devices  so  as  to  preclude 
tampering. 

FRA'sFlMiRdb 

(1)  Identification  of  Devices 

FRA  is  responding  to  commenter 
coQcein  over  proper  identification  of  tiie 
devices  that  are  within  the  scope  of  this 
rule  in  several  ways.  Fint  FRA  is 
moving  the  defimtiooal  language  tiiat 
identifies  the  devices  to  the  section  on 
scope  and  purpose.  FRA  is  retaining  tiie 
functional  description  ori^nally 
proposed  because  that  wording 
effectively  identifies  existing  equipment 
and  is  sufficiently  expansive  to  cover 
equipment  that  may  appear  in  the  future 
(particulariy  those  associated  with 
uivanced  train  coatrtrf  systems 
coirentiy  undergoing  research  testing). 
The  latter  consideration  is  an  important 
one:  it  would  deariy  serve  no  pubhc 
purpose  to  require  this  agency  to 
condud  new  regulatory  proceedings 
every  time  a  new  warning  or  monitoring 
device  appean  on  the  market  FRA 
disagrees  with  oominenter  arguments 
that  this  definition  is  so  broad  and 
ambiguous  as  to  be  confusing.  However, 
for  clarity,  FRA  has  spedfied  in  the 
preamble  the  eqaipment  that  it 
considen  to  be  witlnn  the  scope  of  this 
rule,  along  witii  examples  of  the  type  of 
equipment  that  is  not  covered.  In 
addition,  FRA  is  ready  and  «villing  to 
respond  in  writing  to  any  inquiry  about 
any  other  devices. 

Normally.  FRA  would  only  place 
illustrative  exaaiples  in  the  preamble  to 
a  rule,  since  that  is  suffident  for 
resolving  future  interpretive  questions. 
In  this  intttnnr*,  FRA  has  dedded  to 
indude  sudi  illustrations  in  an 
Af^iendix  B  to  this  rule  to  aid  both 
comprehension  and  compliance. 

For  reader  convenience,  it  should  be 
noted  that  FRA  has  not  at  this  time, 
induded  the  foUowing  equipment  within 
the  coverage  of  this  rule:  Moniton  for 
end-of-train  devices;  bells  or  whistles 
that  are  not  connected  to  alerters, 
deadman  pedals,  or  signal  system 
devices;  fons  for  controlling  interior 
temperature  of  locomotive  cabs:  and 
locomotive  performance  monitoring 
devices,  unkss  they  record  data  siKih  as 
train  speed  and  air  brake  operatiois. 
Radios  have  not  been  induded  in  this 
proceeding  because  they  are  the  subject 
of  a  paralld  proceeding  now  in  process. 

Although  such  devices  are  beyond  the 
scope  of  the  proceeding,  this  does  not 


imply  that  FRA  condones  the  disabling 
of  these  devices.  It  is  simply  a  refiedion 
of  the  fact  that  the  record  does  not 
disdose  any  history  of  tampering  with 
these  particular  devices.  FRA  will  not 
hesitate  to  indude  such  devices  should 
instances  of  tampering  l>e  discovered. 

(2)  Rehtionship  of  This  Pmposal  to 
Existing  Rules 

After  reviewing  the  comments,  FRA 
believes  that  mndi  of  tiie  concern  over 
the  current  proposal  was  caused  by 
misunderstanding  or  misinterpretation 
of  botii  FRA's  existing  rules  snd  FRA's 
proposal  to  prohibit  tampering.  FRA's 
regulatory  program  must  address  three 
distind  situations:  (i)  Where  a  device  is 
inoperative  because  FRA  permits  it  to 
be  deactivated;  (ii)  where  the  device  is 
inoperative  because  it  is  defective;  and 
(iii)  where  the  device  is  inopoative 
because  it  has  been  tampered  witii. 
FRA's  existing  rules  concerning 
loconiotives  uid  signal  systems  already 
address  the  first  two  situations,  and  this 
proceeding  addresses  the  third  Because 
these  rules  have  complementary,  yet 
slightly  different  purposes  and  distind 
underiying  legal  bases,  they  contain 
different  standards  of  culpability  for 
corporations  and  individuals  reflecting 
tiie  rdative  responsibiUties  of  each 
grotqi. 

(i)  Permissible  Deactivation  of 
FanctioaaJ  Devices 

When  FRA  permits  a  functional 
device  to  be  inoperative,  there  is  no 
issue  of  corporate  or  individual  liahihty, 
provided  the  conditions  placed  by  FRA 
on  the  use  of  the  locomotive  containing 
the  deactivated  device  are  met  Current 
FRA  rules  permit  safety  devices 
connected  to  tiie  signal  system  to  be 
deactivated  (Le.,  "cut-out")  in  several 
instances.  For  example,  FRA  permits  a 
locomotive  not  being  used  as  the 
controlling  locomotive  to  operate  with 
its  automatic  train  control  system 
deactivated,  even  though  that  unit  is 
operating  in  automatic  train  control 
territory.  Similariy,  FRA  permits  the 
deactivation  of  on-board  signal 
equipment  such  as  cab  signals,  when 
thie  locomotive  is  operating  in  territory 
that  is  not  equipped  with  the  roadbed 
infrastructure  necessary  to  operate 
them.  By  waiver.  FRA  also  permits 
deactivation  of  locomotive-mounted 
signal  equipment  during  some  switching 
operations. 

Alerters,  deadman  controls,  and  event 
recorden  are  not  cuirentiy  mandated  by 
FRA.  However,  when  installed,  they  are 
subject  to  the  locomotive  safety 
standards  under  the  provisions  of 
i  229.7  because  they  are 
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"•ppurtenances"  under  both  that  section 
and  the  underlying  statute. 
Consequently,  such  devices,  when 
present,  must  be  in  proper  cmidition  and 
safe  to  operate. 

Nodiing  in  FRA's  proposal  or  this  final 
rule  alters  these  existing  regulatory 
schemes.  Commenter  concerns  that 
FRA's  proposal  appeared  to  ignore 
legitimate  occasions  when  functional 
devices  should  be  deactivated  are 
therefore  essentially  misplaced.  Because 
of  the  expressed  concern,  howevw.  FRA 
has  made  changes  to  the  final  rule  to 
clearly  sanction  deactivation  of  alerters, 
deadman  pedals,  and  event  recorders  tai 
appropriate  circumstances.  FRA's  action 
to  allay  such  concerns  is  discussed  more 
extensively  in  the  section-by-section 
analysis. 

(ii)  Defsctive  Devices 

Although  FRA's  rules  essentially 
require  that  these  safety  devices  be  in 
proper  condition,  the  rules  also 
recognize  that  such  equipment 
occasionally  becomes  inoperative  for 
reasons  that  have  nothing  to  do  with 
human  intervention.  The  NPRM  in  this 
proceeding  did  not  propose  any  change 
in  the  provisions  concerning  thiat 
eventuality.  If  an  alerter,  deadman 
control  or  event  recorder  is  found  to  be 
defective,  the  locomotive  may  be  moved 
in  accordance  with  §  229.9.  Essentially. 
1 229.9  provides  that  if  the  defective 
condition  is  discovered  during  the  daily 
inspection  required  by  229.21,  the 
defective  locomotive  can  be  moved  to  a 
repair  facility  only  as  a  lite  locomotive 
or  dead  in  the  train.  Such  movement 
must  be  preceded  by  a  qualified 
person's  determination  that  it  is  safe  to 
move  the  unit  If  the  defect  is  discovered 
while  the  locomotive  is  enroute,  the 
defective  unit  can  remain  in  service  for 
a  limited  period,  provided  that  a  similar 
determination  is  made  prior  to 
permitting  continued  use  of  the 
locomotive. 

FRA's  signal  rules  contain  an 
analogous  structured  response  to 
defective  equipment  A  locomotive  with 
a  defective  automatic  cab  signal  system, 
automatic  train  stop,  or  automatic  train 
control  system  can  be  moved  to  a  repair 
facility  as  a  non-controlling  unit  whoi 
the  defect  is  discovered  during  the  daily 
or  predeparture  inspection.  Defects 
encountered  enroute  can  be  moved 
under  1 236.567.  which  requires  a 
determination  by  a  qualified  person  that 
it  is  appropriate  to  continue  the 
movement  with  the  imposition  of 
operational  safeguards  to  compensate 
for  the  defective  condition.  These 
existing  rules  for  the  movement  of 
defective  equipment  have  not  been 
modified  by  the  current  rulemaking. 


With  the  enactment  of  the  Rail  Safety 
Improvement  Act  of  1968  (Pub.  L  10&- 
342)  (RSIA).  individuals  as  well  as 
railroad  companies  became  respiHUible 
for  such  defective  equipment  llie  RSIA 
amended  the  penalty  provisions  of  the 
railroad  safety  statutes  to  make  them 
ai^Ucable  to  any  "person  (including  a 
railroad  and  any  manager,  supervisor, 
official,  or  other  employee  or  agent  of  a 
railroad)"  who  fails  to  comply  with  the 
regulations  or  statutes  (e.g..  section  3  of 
the  RSIA  amending  sei^on  200  of  the 
Federal  Railroad  Safety  Act  of  1970). 

The  RSIA  provides  that  dvU  penalties 
may  be  assessed  against  individuals,  but 
"only  for  willful  violations."  Knee  both 
the  locomotive  and  signal  rules  were 
originally  written  to  impose 
requirements  only  on  railroads.  FRA 
amended  those  rules  effective  August  L 
1988.  to  make  clear  that  any  individual 
who  willfnlly  violates  their  requirements 
may  be  held  liable  for  a  dvil  penalty.  In 
addition.  FRA  recently  amended  all  of 
its  safety  regulations  to  reflect  the  initial 
assessment  amounts  for  violations  of 
specific  regulations.  (See  the  December 
29, 1968  and  July  2a  1968,  issues  of  the 
Fadetal  Register;  53  FR  52918  and  53  FR 
28594). 

This  final  rule  does  not  effect  the 
liability  of  individuals  for 
noncompliance  with  the  inspection  ot 
remedial  action  provisions  of  the 
existing  rules.  Moreover,  no  question  of 
corporate  or  individual  liability  will 
arise  if  defective  equipment  is  handled 
in  accordance  with  FRA's  existing  rules 
for  remedial  actioa 

If  an  undetected  defective  condition 
existed  or  if  a  defective  locomotive  were 
not  being  operated  in  compliance  with 
FRA  provisions  lot  moving  defective 
equipment  FRA  would  have  to  be  able 
to  prove  that  the  individual  involved 
was  acting  "willfully"  before  it  could 
establish  liability  for  a  civil  penalty. 
Prior  to  any  discussion  of  what  tiiat  term 
means  in  this  context  it  is  necessary  to 
point  out  that  action  to  seek  the 
imposition  of  dvil  penalties  against  an 
individual  is  only  one  of  a  number  of 
steps  an  inspector  could  take  to  ensure 
compliance.  Inspectors  have  a  wide 
array  of  options,  ranging  from  issuance 
of  iitformal  warnings,  to  initiation  of  a 
dvil  penalty  action  against  an 
individual,  to  recommending  that  FRA 
pursue  a  disqualification  proceeding.  As 
has  traditionally  been  the  case  with 
respect  to  acts  of  noncompliance,  FRA 
field  inspectors  will  exercise  discretion 
in  dedding  which  situations  call  for  a 
dvil  penalty  assessment  as  the  best 
method  of  ensuring  compliance. 

If  an  inspector  deddes  to  recommend 
institution  of  a  civil  penalty  action 


against  an  individual,  FRA  will  have  to 
determine  the  threshold  question  of 
whether  that  alleged  violation  was 
"willful."  FRA  has  previously  published 
an  extensive  discussion  of  what  it 
considers  to  be  a  "willful"  violation.  (53 
FR  52918,  December  29. 1988).  With 
respect  to  FRA's  existing  rules,  simple 
negligence  cannot  support  a  finding  of  a 
"willful"  violation.  The  misgivings 
expressed  by  several  commenters 
appear  to  stem  from  a  misunderstanding 
on  this  point 

(iii)  Prohibiting  Tampering 

FRA's  proposal  in  this  proceeding  was 
designed  to  address  the  situation  in 
which  cm  individual  acts  to  impair  or 
nullify  a  functional  safety  device  that 
cannot  permissibly  be  rendered 
inoperative.  In  order  to  deter  such 
action,  FRA  proposed  to  (a)  make  it 
unlawful  for  any  person  to  tamper  with 
such  devices;  (b)  make  it  unlawful  for 
subsequent  operators  of  locomotives  to 
ignore  the  impaired  devices;  and  (c) 
make  it  unlawful  for  railroads  to  operate 
trains  hauled  by  locomotives  with  such 
impaired  devices.  Reflecting  the 
provisions  of  section  21  of  tihe  RSIA, 
FRA  is  adopting  regulations  addressing 
the  duee  related  but  different  aspects  of 
the  problem  by  employing  three 
different  standards  of  cidpability. 

Many  commenters  apparently  read 
FRA's  proposal  as  overriding  its  existing 
regulations  permitting  functional  devices 
to  be  rendered  inoperative  in 
appropriate  circumstances  as  well  as 
those  that  sanction  limited  use  of  a 
locomotive  when  it  develops  a  defect 
while  enroute.  As  previously  noted,  that 
is  not  the  case.  Similarly,  at  least  two 
commenters  conduded  that  one  aspect 
of  FRA's  proposal  designed  to  ensure 
that  train  crew  members  would  have  a 
reasonable  opportunity  to  determine  the 
status  of  their  equipment  would 
implidtly  require  a  new  set  of 
inspections  and  testing  that  would  be  in 
addition  to  those  currentiy  required  by 
FRA  rules. 

Several  conmienters  suggested  that 
FRA  devise  a  way  to  authorize  people  to 
approve  dedsions  to  render  devices 
inoperative  and  then  make  instances  in 
which  unauthorized  action  was  taken 
the  subjed  of  regulatory  sanctions. 
While  diis  approach  has  some  appeal,  it 
contains  serious  limitations.  It  would 
require  that  the  FRA  identify  those  who 
will  have  such  power  and  it  would 
demand  either  some  form  of  written 
evidence  that  authority  had  been 
granted  or  a  mechanism  for  resolving 
disputes  about  whether  such  authority 
had  been  granted.  Furthermore,  it 
introduces  a  degree  of  ambiguity  into  a 
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situation  that  cries  out  for  darity  and 
precision. 

FRA  has  decided  to  take  the  essence 
of  the  commenters'  suggestions  and 
reorient  the  rule  to  deariy  identify  the 
situations  that  serve  to  "authorize,"  by 
operation  of  law,  action  that  renders 
such  devices  inoperative.  Restructuring 
the  rule,  to  reflect  the  fad  that  there  are 
lawful  reasons  why  a  functional  device 
might  have  been  rendered  inoperative 
and  why  a  locomotive  with  a  defective 
device  might  still  be  in  service,  requires 
that  FRA  significantiy  reformat  this 
subpart  and  substantially  modify  the 
proposed  wording  of  nearly  every 
section.  For  example,  since  there  are 
some  unique  reasons  why  alerters, 
deadman  pedals,  and  event  recorders 
might  be  legitimately  rendered 
inoperative,  and  since  these  reasons  are 
not  currently  evident  on  the  face  of 
FRA's  locomotive  regulations,  FRA  will 
state  them  in  this  rule,  at  least  until  the 
locomotive  rules  are  revised.  The 
definitional  approach  originally 
proposed  by  FRA  becomes  boUi 
unworkable  and  redundant  under  this 
approach  for  resolution  of  the 
commenters'  concerns  and  has  been 
deleted  from  the  final  rule. 

(3)  Actions  Necessary  to  Comply  With 
This  Rule 

The  restructured  rule  addresses  the 
third  major  issue  raised  by  the 
commenters — the  actions  necessary  to 
be  reasonably  assured  of  the  functional 
status  of  such  devices — through  the 
addition  of  new  Appendix.  Although 
commenters  urged  that  FRA  consider 
sanctioning  the  use  of  locks  or  seals  as 
indicative  that  safety  devices  guarded 
by  such  protective  devices  are  not 
disabled,  FRA  has  dedded  to  employ  a 
dvil  penalty  enforcement  policy, 
predicated  on  a  showing  of  actual 
knowledge  on  the  part  of  subsequent 
operators,  to  ameliorate  concerns  about 
the  need  to  provide  additional  seals  or 
inspections. 

SectioD-by-Section  Analysis 

Section  218.51 

FRA  has  renumbered,  restructured, 
and  reworded  all  of  the  proposed 
sections.  The  definitions  that  were 
proposed  as  additions  to  existing  9  218.5 
have  not  been  adopted.  The  concepts 
they  expressed  have  been  incorporated 
in  the  altered  language  for  the 
substantive  provisions.  Proposed 
S  218.101  has  become  S  218.51  in  the 
final  rule.  Paragraph  (a)  of  this  section 
continues  to  address  the  purpose  of  this 
subpart  but  paragraph  (b)  now  contains 
the  cross  references  to  the  other  FRA 
rules  that  sanction  deactivation  of  these 


safety  devices.  It  is  this  provision  that 
directly  responds  to  commenter 
confusion  over  whether  FRA  was 
indirectly  abolishing  the  substantive 
provisions  of  its  rules,  particularly  its 
signal  rules. 

It  should  be  noted  that  FRA  has 
included  in  paragraph  (b)  a  parallel 
notification  requirement  to  that  found  in 
S  236.567  of  the  signal  rules  for  enroute 
equipment  failures.  Under  paragraph  (b), 
when  an  alerter,  deadman  pedal  or 
event  recorder  becomes  defective 
enroute,  it  will  be  necessary  to  notify  a 
designated  person  of  that  condition  in 
the  same  manner  that  is  required  for 
enroute  failures  of  signal  equipment  in 
order  to  make  such  deactivation 
"lawful"  for  the  purpose  of  this  rule. 

Section  218.53 

Section  218.53  in  the  final  rule 
essentially  contains  the  same  wording 
FRA  proposed  in  paragraph  (b)  of 
proposed  S  21&101.  As  noted  earlier, 
although  FRA  has  retained  the 
functional  definition  it  originally 
proposed,  it  has  responded  to 
commenter  concern  by  illustrating  in  its 
Appendix  on  enforcement  policy  the 
types  of  devices  intended  to  be  induded 
and  excluded  by  the  definition. 
Although  FRA  does  not  normally 
indude  such  examples,  it  has  done  so 
here  for  the  convenience  of  the 
regulated  community. 

Section  218.55 

Section  218.55  contains  the  basic 
prohibition  against  tampering  that  FRA 
proposed  to  have  in  S  218.103.  This 
section  now  contains  an  additional 
paragraph  to  more  predsely  identify  the 
prohibited  conduct  Section  218.55 
contains  the  substantive  provision  that 
addresses  the  first  of  the  statutory 
objectives:  Prohibiting  conduct  that 
nullifies  the  effectiveness  of  these  safety 
devices.  It  is  structured  to  predude  all 
actions  or  inactions  that  would  result  in 
a  device's  not  functioning  as  intended, 
such  as  removing  recording  tapes  from 
event  recorders,  taping  alerter  whistles 
so  as  to  mute  them,  unplugging  or 
disconnecting  wires  that  result  in  signal- 
related  devices  not  activating  brake 
systems,  or  not  activating  a  device  when 
activation  was  required  by  FRA 
regulation. 

This  provision  contains  the  statutory 
formulation  of  culpability  for  such 
conduct  An  individual  must  be  engaged 
in  "willful"  conduct  before  liability  for  a 
civil  penalty  can  arise.  As  FRA 
previously  stated  in  its  policy  statement 
(see  the  July  28, 1988  issue  of  the  Federal 
Registw),  HIA  considers  a  "willful"  act 
to  be  one  that  is  an  intentional 
voluntary  act  committed  either  with 


knowledge  of  the  relevant  law  or  with 
reckless  disregard  for  whether  the  ad 
violated  the  requirements  of  the  law. 
Accordingly,  a  showing  of  neither  evil 
purpose  (as  is  sometimes  required  in 
criminal  law)  nor  actual  knowledge  of 
the  law  is  necessary  before  FRA  can 
prove  that  the  condud  constitutes  a 
violation.  However,  a  level  of  culpability 
higher  than  simple  negligence  must  be 
demonstrated.  In  summary,  to  assess  a 
dvil  penalty,  FRA  would  need  proof  that 
the  individual  had  intended  to  disable 
one  of  these  devices,  had  acted 
voluntarily,  had  in  fact  disabled  the 
device,  and  either  had  knowledge  of  the 
law  or  had  recklessly  disregarded  the 
law. 

This  provision  gives  FRA  an  effective 
way  to  respond  to  those  individuals  who 
consdously  place  themselves  and  others 
at  risk  by  defeating  the  very  safety 
devices  that  were  installed  to  improve 
the  safety  of  all  concerned.  FRA 
antidpates  that  as  a  matter  of  policy  it 
will  seek  to  have  the  responsible 
individual  disqualified  from  holding  any 
safety-sensitive  function  if  it  encounters 
situations  where  there  is  dear  evidence 
of  tampering.  Hie  message  that  the 
individual  is  now  placing  his  or  her 
employment  in  railroad  operations  on 
the  line,  in  addition  to  placing  his  or  her 
life  on  the  line  by  such  conduct  should 
help  deter  such  conduct  in  the  future. 
FRA  reserves  the  right  both  to  disqualify 
those  who  willfully  tamper  with  safety 
devices  and  to  impose  a  dvil  penalty  for 
such  conduct 

Section  218.57 

Section  218.57  is  the  most  extensively 
changed  section  of  FRA's  original 
proposal.  It  contains  a  totally  new 
approach  to  the  concepts  originally 
proposed  in  S  218.105  and  the  proposed 
definition,  "operate  a  train."  As 
restructured,  i  218.57  addresses  the 
second  situation  identified  in  the  statute: 
Instances  in  which  one  individual  has 
tampered  with  a  device  and  a  second 
individual  knowingly  operates  a  train  or 
permits  it  to  be  operated, 
notwithstanding  the  presence  of  the 
disabled  or  tampered-with  unit.  The 
most  conunon  occurrence  addressed  by 
this  provision  is  the  situation  in  which  a 
train  crew  encounters  a  locomotive  with 
a  safety  device  that  has  been  tampered 
with  prior  to  the  crew's  assuming 
responsibility  for  the  locomotive. 

Under  the  relevant  statutory  standard 
set  forth  in  the  RSIA  ("knownngly 
operates  or  permits  to  be  operated  a 
train  on  which  such  devices  have  been 
tampered  with  or  disabled  by  another 
person") — now  incorporated  into  die 
regulatory  wording  of  this  provision — 
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individuals  could  be  held  to  a  simple 
negligence  standard  of  conduct  i.e.,  a 
standard  of  reasonable  care  under  tfie 
drcumstanoes.  PRA's  conclusion  about 
the  proper  interpretation  of  the  word 
"knowingly''  steins  from  both  normal 
canons  of  statutory  construction  and 
analysis  of  decisional  law  concerning 
the  use  of  similar  statutory  constructs  in 
the  dvil  penalty  context  It  is  also 
consistent  with  other  Departmental 
interpretations  of  the  word  as  used  in 
similar  contexts.  (See  49  CFR  107.299, 
defining  "knowingly"  under  the 
Hazardous  Materials  Transportation 
Act  49  App.  U.S.C  1801  et  seq.) 

Under  ttie  statutory  language,  the 
responsible  members  of  the  crew  could 
be  culpable  if  either  (1)  due  to  their 
failure  to  exerdse  reasonable  care,  Aey 
failed  to  determine  that  the  safety 
device  was  not  functioning,  or  (2)  having 
ascertained  that  the  device  was  not 
functioning,  still  elected  to  operate  the 
train.  Similarly,  railroad  supervisors 
who  permit  or  direct  that  a  train  with  a 
disabled  device  be  operated  after  having 
learned  that  the  safety  device  is  not 
functioning  or  after  having  failed  to  use 
reasonable  care  in  the  performance  of 
their  duties  could  also  be  subject  to 
sanction. 

However,  as  a  matter  of  enforcement 
policy,  application  of  a  negli;^u» 
standard  in  this  particular  context 
appears  unwarranted.  We  have  seen  no 
evidence  of  an  employee's  negligent 
failure  to  detect  another  employee's 
tampering  having  caused  a  safety 
problem.  Were  a  negligence  standard 
applied,  crew  members  would  have  an 
understandable  sense  of  personal 
obligation  to  carefully  examine  each 
controlling  locomotive  in  order  to 
ascertain  the  condition  of  the  safety 
devices,  regardless  of  each  employee's 
actual  responsibility  for  the  proper 
functioning  of  such  devices  or  whether 
efficient  operation  of  the  railroad 
permits  such  an  inspection.  Such 
inspections  take  time  and  can  have 
significant  economic  implications  for 
both  the  train  crew  and  the  railroad.  For 
example,  when  a  relief  crew  boards  a 
moving  locomotive  while  the  preceding 
crew  alights,  there  is  no  practical 
opportunity  for  the  reUef  crew  to  inspect 
the  safety  devices  on  the  locomotive 
without  seriously  disrupting  operations. 
There  is  no  safety  reason  to  require  an 
inspection  under  such  circumstances. 
The  potential  for  substantial  systemic 
operational  delays  occasioned  by  such 
inspectioDS,  which  were  clearly 
perceived  by  the  commenters,  could 
have  the  effect  of  impinging  on  a 
raihxwd's  ability  to  offer  competitive  rail 
service. 


FRA  can  effectively  attack  the  known 
dimensions  of  the  tampering  problem  by 
employing  an  enf(»cement  policy  that 
limits  its  enforcement  actions  to 
situations  vrhere  individuals  had  actual 
knowledge  of  the  disabled  device  and 
operated  the  train  notwithstanding  that 
knowledge.  As  explained  m  Appendix  B, 
added  by  the  final  rule,  FRA  fvill  not 
take  enforcement  action  against  an 
individual  under  {  218.57  absent  a 
showing  of  such  actual  knowledge  of  the 
facts.  However,  should  FRA  receive 
evidence  indicating  that  a  stricter 
enforcement  policy  is  necessary  to 
address  the  tampering  problem,  it  wiU 
revise  its  enforcement  policy  to  permit 
enforcement  actions  based  only  on  a 
showing  of  the  individual's  negligence. 
as  the  RSIA  permits  it  to  do  now.  Any 
such  change  in  enforcement  policy  will 
become  effective  only  after  publication 
of  a  revised  Appendix  E 

In  selecting  this  enforcement  policy 
approach  for  resolving  commenter 
concerns  over  this  issue.  FRA 
considered  a  restructuring  of  this 
provision  that  was  directiy  based  on 
commenter  suggestions.  But  commenter 
recommendations  would  have  created  a 
regulatory  structure  that  was  based  on 
two  legal  presunqitiona.  The  tnt  aS 
these  would  have  employed  an  existing 
concept  in  FRA's  sigiul  rules  that  is 
relevant  in  this  proceeding:  the  use  of 
seals  or  locks.  niA  currendy  requires 
the  use  of  locks  and  seals  under  its 
signal  rules  to  guard  against 
unauthorized  actionato  cut  out  signal 
devices  (see  St  236.3  and  236.553).  ff 
such  seeds  or  locks  are  in  place  it  is 
reasonable  to  infer  that  the  equipment  is 
in  proper  working  order,  at  least  untU 
there  is  some  evidence  to  the  contrary. 
Some  railroads  have  extended  this 
practice  to  other  equipment  such  as 
event  recorders. 

As  suggested  by  the  commenters,  FRA 
considered  building  on  this  concept  and 
creating  a  presumption  that  when  an 
individual  encounters  a  sealed  or  locked 
safety  device  the  individual  may  infer 
that  tiie  sealed  or  locked  device  has  not 
been  tampered  with.  FRA  rejected  this 
approach  because  it  had  the  indirect 
effect  of  requiring  all  railroads  to  retrofit 
aU  devices  with  such  seals,  something 
clearly  not  warranted  by  die  known 
facts.  Such  an  approach  would  also 
have  required  FRA  to  delay  the  effective 
date  of  tiie  rule  for  a  considerable 
period,  which  is  not  in  the  public 
interest 

The  second  presumption  FRA 
considered  was  oriented  toward 
providing  individuals  with  an 
opportunity  to  determine  that  the  safety 
devices  have  not  been  tampered  with. 


Since  there  are  operational  practices 
described  elsewhere  that  result  in  train 
crews  commencing  to  operate  a  train 
with  no  opportunity  to  determine  the 
status  of  equipment  before  the  train  gets 
underway,  FRA  considered  prescribing 
the  moment  in  time  when  the  crew's 
responsibility  for  the  condition  of  the 
devices  would  commence.  FRA  initially 
proposed  to  solve  this  dilemma  by 
defining  what  would  constitute 
"operating  a  train."  The  proposed 
definition  contemplated  that  train  crew 
responsibility  would  not  arise  until  after 
operational  events  had  dictated  that  an 
airbrake  test  be  performed.  Since  such 
tests  require  that  the  train  be  stopped 
for  a  reasonable  period  of  time,  FRA 
believed  that  crewmembers  in  the 
controlling  locomotive  would  have 
adequate  opportunity  to  determine  the 
condition  of  the  safety  devices.  Several 
commenters  construed  this  definition  as 
requiring  that  additional  brake  tests  be 
performed  and  vigorously  objected  to 
this  proposal 

FRA  also  considered  responding  to 
commenter  concerns  by  creating  a 
presumption  that  unless  the  crew  had 
been  present  during  an  airbrake  test 
they  not  be  considered  to  have 
knowledge  of  the  condition  of  the  train's 
safety  devices.  Such  a  presumptive 
approach  was  rejected  because  it  did 
not  directly  address  the  legal  and 
personal  responsibility  crews  would 
likely  feel  to  inspect  the  equipment 

Under  FRA's  enforcement  policy 
solution,  there  is  no  need  real  or 
imagined  to  conduct  any  inspection 
other  than  those  historically  required  by 
FRA  regulations.  This  rule  does  not 
require,  or  provide  a  basis  for  anyone 
else  requiring,  that  any  new  inspection 
be  performed. 

FRA  has  decided  not  to  delay 
mandatory  compliance  %vith  the 
subsequent  operator  provisions. 
Althot^  FRA  did  receive  requests  for 
delay  in  the  effective  date,  those 
requests  were  based  on  a  perceived 
need  to  alter  the  railroad's  operating 
practices  to  achieve  compliance  with 
this  rule. 

Although  the  procedural  rules  for 
employee  disqualification  are  not  in 
effect  and  %vill  be  the  subject  of  a 
different  rulemaking  proceeding.  FRA 
wants  all  concerned  parties  to  be  aware 
that  it  reserves  the  right  to  use  its 
authority  to  disqualify  individuals  who 
willfully  violate  this  rule.  As  a  matter  of 
policy,  if  FRA  encounters  situations 
where  there  is  clear  evidence  that  an 
individual  willfully  operated  a  train 
after  some  other  person  had  unlawfully 
nullified  a  safety  device,  FRA  will 
consider  disqualifying  that  individual 
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from  holding  a  safety-sensitive  function 
on  the  railroad. 

Section  218.59 

FRA  proposed  in  S  218.007  to  address 
the  third  situation  identified  by  the 
statute:  Instances  in  which  a  railroad 
operates  a  ttain  with  a  locomotive 
equipped  with  a  device,  disabled  as  a 
consequence  of  tampering.  In  a 
restructured  format  9  2ia59  of  the  final 
rule  will  make  the  railroad  strictiy  liable 
for  the  conduct  of  its  employees  when 
they  operate  a  train  with  a  disabled 
.  device.  Under  such  a  strict  liability 
standard  of  conduct  FRA  will  not  be 
obligated  to  prove  any  level  of 
knowledge  or  intent  on  the  part  of  the 
railroad.  Once  FRA  can  prove  that  a 
train  with  a  disabled  device  operated  on 
that  railroad,  FRA  has  a  legal  basis  for 
imposing  a  civil  penalty  for  that 
conduct.  As  in  all  other  cases,  of  course, 
inspectors  retain  discretion  to  determine 
whether  imposition  of  a  civil  penalty  is 
the  most  appropriate  means  to  assure 
future  compliance. 

Section  218.61 

Section  218.61  of  the  final  rule  does 
not  have  a  counterpart  in  the  proposed 
rule.  It  is  intended  to  more  directiy 
address  the  special  situations  in  which  a 
railroad  could  legitimately  assert  that 
the  functioning  of  a  device  has  become  a 
distraction  and  hence  a  detriment  to 
safety.  FRA  has  encountered  this 
argument  in  situations  where  alerter  or 
deadman  controls  have  been  nullified 
while  the  locomotive  was  used 
exclusively  to  perform  yard  switching 
service.  All  commenters  who  addressed 
this  issue  appear  to  support  FRA 
sanctioning  such  hmited  deactivation. 
FRA  has  provided  four  distinct 
situations  that  will  permit  deactivation 
of  an  otherwise  functioning  alerter  or 
deadman  pedal.  In  addition  to  the 
switching  operation  problem  identified 
in  tiie  NPRM,  FRA  is  permitting  tiiese 
two  devices  to  be  disabled  or  "cut-out" 
in  three  instances  where  it  would  be 
either  impractical  or  unsafe  to  attempt 
to  keep  such  equipment  functioning. 
FRA  also  identified  one  situation  where 
it  would  be  either  impossible  or 
impractical  to  keep  event  recorders 
functioning  and  is  permitting  them  to  be 
deactivated  or  "cut-out"  in  that  setting. 

The  final  rule  in  this  proceeding 
includes  a  revised  penalty  schedide  for 
Part  218  reflecting  the  hi^er  maximum 
penalties  now  available  and  adding 
entries  for  the  new  sections  being 
adopted  herein.  See  the  recent  revisions 
to  the  penalty  provisions  and  penalty 
schedule  of  Part  218  required  by  the 
RSIA  published  in  the  Federal  Register 
initially  on  July  28. 1988  (53  FR  28594). 


Although  FRA's  penalty  schedules  are 
statements  of  policy  and  notice  and 
comment  are  not  required  to  revisions  of 
those  schedules  (see  5  U.S.C. 
553(b)(3)(A)),  FRA  solicited  views  on 
what  penalties  may  be  appropriate.  FRA 
did  not  receive  any  expression  of 
opinion  on  what  the  appropriate 
penalties  should  be.  but  did  receive 
requests  that  it  fully  explore  the  issue  of 
how  it  will  employ  its  disqualification 
authority.  Since  the  rulemaking 
proceeding  on  disqualification  is 
imminent  FRA  believes  that  it  is 
premature  to  discuss  how  this  authority 
will  be  exercised  in  this  limited  context 
Consequentiy,  all  that  FRA  has  done  in 
this  regulation  is  to  specifically  place  all 
interested  parties  on  notice  that 
noncompliance  may  serve  as  basis  for 
invoking  that  power. 

Public  PartidpatioD 

Several  parties  took  note  of  the 
limited  period  of  time  that  FRA  provided 
for  submitting  comments  in  this 
proceeding.  Section  21  of  the  Rail  Safety 
Improvement  Act  of  1988  (Pub.  L  100- 
342)  requires  that  these  regulations  be 
issued  by  September  20, 1988.  Due  to  the 
complexity  of  developing  a  notice  of 
proposed  rulemaking,  FRA  was  not  able 
to  publish  a  proposal  more  than  30  days 
prior  to  the  statutory  limit.  However,  tiie 
proposal  was  placed  on  public  display 
at  the  office  of  the  Federal  Register  as 
early  as  possible,  and  a  substantial 
comment  period  was  provided.  In 
consideration  of  the  statutory  limit  of 
September  20,  FRA  found  that  good 
cause  existed  to  publish  this  notice  with 
a  comment  period  of  less  than  30  days. 

FRA  appreciates  the  prompt  response 
of  the  commenters  to  this  proposal  and 
recognizes  the  effort  that  making  such  a 
rapid  response  entails.  As  noted  earlier, 
FRA  has  decided  not  to  delay  or  stagger 
the  mandatory  compliance  with  certain 
provisions  as  requested  by  several 
commenters.  FRA's  restructured  rule 
does  not  impose  directiy  or  indirecUy 
any  need  to  modify  equipment  or 
operating  practices  to  accommodate 
these  new  requirements. 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  The  rule  is  considered  to  be 
non-major  under  Executive  Order  12291 
but  significant  under  the  Department's 
policies  and  procedures  (44  FR  11034, 
February  28, 1979). 

The  rule  will  not  have  any  direct  or 
indirect  economic  impact  because  it 
does  not  impose  any  additional 
regulatory  burden  on  either  railroads  or 


individuals.  To  the  degree  that  potential 
imposition  of  a  civil  penalty  serves  as  a 
deterrent  to  individuals  who  might 
contemplate  disabling  one  of  these 
devices,  the  rule  might  serve  to  reduce 
expenses  by  avoidance  of  exposure  to 
accidents  that  can  be  prevented  or 
minimized  by  a  functioning  device. 

Regulatory  Flexibility  Act 

These  regulations  will  not  have  any 
economic  impact  on  small  entities.  FRA. 
therefore,  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

These  regulations  do  not  contain 
directiy  or  indirectly  any  information 
collection  requirements. 

Environmental  Impact 

These  rules  will  not  have  any 
identifiable  environmental  impact 

Federalism  Implications 

These  rules  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  states  and  the 
national  government  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
FederaUsm  Assessment  is  not 
warranted. 

List  of  Subjects  in  49  CFR  Part  218 

Railroad  safety.  Railroad  of>erating 
practices. 

The  Rule 

In  consideration  of  the  foregoing.  FRA 
is  amending  Part  2ia  Title  49,  Code  of 
Federal  Regulations  as  follows: 

PART  218-{  AMENDED] 

1.  The  authority  citation  for  Part  218 
continues  to  read  as  follows: 

Autliority:  45  U.S.C.  431  and  43&  a> 

amended:  Pub.  L  100-342:  and  49  CFR 
1.49(m). 

2.  By  amending  the  table  of  contents 
to  add  new  Subpart  D  as  follows: 

Subpart  D— Prohtt)Hion  Aoainst  Tampering 
With  Safety  Device* 

21&S1  Purpose. 

218.53  Scope  and  definitions. 

21&55  Tampering  prohibited. 

21S.S7  Responsibilities  of  individuals. 

218.59  Responsibilities  uf  railroads. 

218.61  Authority  to  deactivate  safety 
devices. 

3.  Add  Subpart  D,  consisting  of 
SS  218.51  tiirough  21&61. 
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SubfMft  D— ProMbWon  Agelnet 
TainperInQ  WWi  Safety  Devlcee 

821M1   PurpoM. 

(a)  The  porpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  that 
can  result  6x>ni  the  operation  of  trains 
when  safety  devices  intended  to 
improve  the  safety  of  their  movement 
have  been  disabled. 

(b)  This  subpart  does  not  prohibit 
intervention  with  safety  devices  that  is 
permitted: 

(1)  Under  the  provisions  of  S  236.566 
or  S  236.567  of  this  chapter 

(2)  Under  the  provisions  of  1 218.61  of 
this  part;  or 

(3)  Under  the  provisions  of  S  229.9  of 
this  chapter,  provided  that  when  a 
locomotive  is  being  operated  under  the 
provision  of  9  229.9(b)  a  designated 
o^cer  has  been  notified  of  the  defective 
alerter,  deadman  pedal,  or  event 
•"ecorder  at  the  first  available  point  of 
communication. 


1216.53   Scopaandt 

(a)  This  subpart  establishes  standards 
of  conduct  for  railroads  and  individuals 
who  operate  or  permit  to  be  operated 
locomotives  equipped  with  one  or  more 
of  the  safety  devices  identified  in 
paragraph  (c)  of  this  section. 

(b)  "Disable"  means  to  unlawfully 
render  a  device  incapable  of  proper  and 
effective  action  or  to  materially  impair 
the  functioning  of  that  device. 

(c)  "Safety  device"  means  any 
locomotive-moimted  equipment  that  is 
used  either  to  assure  that  the  locomotive 
operator  is  alert  not  physically 
incapacitated,  aware  of  and  complying 
with  the  indications  of  a  signal  system 
or  other  operational  control  system  or  to 
record  data  concerning  the  operation  of 
that  locomotive  or  the  train  it  is 
powering.  See  Appendix  B  to  this  part 
for  a  statement  of  agency  policy  on  this 
subject 


Any  individual  who  willfully  disables 
a  safety  device  is  subject  to  a  dvil 
penalty  as  provided  in  Appendix  A  of 
this  part  and  to  disqualirication  from 
performing  safety-sensitive  functions  on 
a  railroad  if  found  unfit  for  such  duties 
under  the  procedures  provided  for  in  48 
CFRPart209. 


1216.57   RsepeiwMMaaoflndMdiMlt. 

Any  individual  who  knowingly 
operates  a  train,  or  permits  it  to  be 
operated,  when  the  controlling 
locomotive  of  that  train  is  equipped  with 
a  disabled  safety  device,  is  subject  to  a 
civil  penalty  as  provided  for  in 
Appendix  A  of  this  part  and  to 
disqualification  from  performing  safety- 


sensitive  functions  on  a  railroad  if  found 
to  be  unfit  for  such  duties.  See  Appendix 
B  to  this  part  for  a  statement  of  agency 
enforcement  policy  concerning 
violations  of  this  section. 


f2l6J»   nsspoHsliWissefi 

Any  railroad  that  operates  a  train 
when  the  controlling  locomotive  of  a 
train  is  equipped  with  a  disabled  safety 
device  is  subject  to  a  dvll  penalty  as 
provided  for  in  Appendix  A  of  this  part 

S  216.61    Auttioflty  lo  daactlvaie  safely 


(a)  For  the  purpose  of  this  chapter,  it 
is  lawful  to  temporarily  render  a  safety 
device  incapable  of  proper  or  effective 
action  or  to  materiaUy  impair  its 
function  if  this  action  is  taken  as 
provided  for  in  paragraphs  (b)  or  (c)  of 
this  section. 

(b)  If  a  locomotive  is  equipped  widi  a 
device  to  assure  that  the  operator  is 
alert  or  not  physically  incapacitated, 
that  device  may  be  deactivated  when: 

(1)  The  locomotive  is  not  the 
contat>Uing  locomotive; 

(2)  The  locomotive  is  performing 
switching  operations  and  not  hauling 
cars  in  a  manner  that  constitutes  a  taain 
movement  under  Part  232  of  this 
chapter 

(3)  The  locomotive  is  dead-in-tow:  or 

(4)  The  locomotive  is  a  mid-train  slave 
unit  being  controlled  by  radio  from  a 
remote  location. 

(c)  If  a  locomotive  is  equipped  with  a 
device  to  record  data  concerning  the 
operation  of  that  locomotive  and/or  the 
train  it  is  powering,  that  device  may  be 
deactivated  only  when  that  locomotive 
is  being  hauled  dead-in-tow. 

4.  Amend  Appendix  A  by  adding  the 
following: 

Appendix  A— Schedule  of  Chrll 
Penalttee' 
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5.  By  adding  a  new  Appendix  B  to 
read  as  follows: 

Appendix  B — Statement  of  Agancy 
Enforcement  PoUcy 

The  Rail  Safety  Improvement  Act  of  1986 
(Pub.  L  100-342.  anactad  )una  22, 1868) 
("RSIA")  raised  tha  oaaxiiauia  dvil  penahiaa 
available  under  the  railroad  aafety  laws  and 
made  individuals  liable  for  willful  violationa 
of  thoae  laws.  Section  21  of  the  RSIA  requires 
that  FRA  adopt  regulations  addressing  three 
related  but  distinct  aspects  of  problems  that 
can  occur  when  safety  devices  are  tami>ered 
%vith  or  disal>lad.  It  requires  that  FRA  make  it 
unlawful  for  (i)  any  individual  to  willfully 
tamper  with  or  disable  a  device;  (ii)  any 
Individual  to  knowingly  operate  or  permit  to 
be  operated  a  train  with  a  taaipered  or 
disabled  device:  and  (iii)  any  railroad  to 
operate  such  a  train. 

Because  the  introductioa  of  dvil  penalties 
against  individuals  brings  FRA's  enforcement 
of  the  rail  safety  laws  into  a  new  era  and 
because  the  changes  being  introduced  by  this 
regulation  ara  ao  significant  FRA  believes 
that  it  is  advisal>le  to  aet  forth  the  manner  in 
which  it  will  exerdse  its  enforcement 
authority  under  this  regulation. 

Safely  Devices  Covaied  by  TUs  Role 

FRA  haa  empk^ed  a  fonctiaaal  deacriptten 
of  what  coostitutea  a  aafety  device  under  this 
rule.  FRA's  wording  effectively  identifies 
existing  equipment  and  is  suffidently 
expansive  to  cover  equipment  that  may 
appear  in  the  future,  particularly  devices 
assodated  with  advanced  train  control 
systems  currently  undergoing  researdi 
testing. 

FRA  has  been  advised  by  portions  of  the 
regulated  oonminnity  that  its  functional 
definition  has  sooie  potential  for  confusing 
people  wiio  read  the  rule  without  the  benefit 
of  the  preaml>le  discussions  concerning  die 
meaning  of  this  definitioa  Since  this  rule  is 
specifically  intended  to  piedude  misconduct 
by  individuals,  FRA  wants  this  rule  to  Iw 
easily  comprehended  by  all  who  read  it  To 
achieve  that  clarity,  FRA  has  dedde  to 
spediy  which  types  of  equipment  it  considers 
to  be  within  the  scope  of  this  rule  and 
provide  some  examples  of  equipment  that  is 
not  covered.  In  addition,  FRA  is  ready  and 
willing  to  respond  in  writing  to  any  inquiry 
about  any  other  devices  tliat  a  party  l>elieves 
ara  treated  ambiguously  under  this  rule.  This 
regulation  applies  to  a  variety  of  devices 
including  equipment  known  as  "event 
recorders,"  "alerters,"  "deadman  controls," 
"automatic  cab  signals,"  "cab  signal 
whisdes,"  "antoeutic  train  stop  equipment" 
and  "automatic  train  control  eqidpmenL" 
FRA  does  not  conaider  the  following 
equipment  to  be  covered  l)y  this  rule:  Radios; 
monitora  for  end-of-train  devices;  bells  or 
whisdes  that  are  not  connected  to  alerters, 
deadman  pedals,  or  signal  system  devices: 
fans  for  controlling  interior  temperature  of 
locomotive  cabs;  and  locomotive 
performance  monitoring  devices,  unless  they 
record  data  soch  as  train  speed  and  air  brake 
operations.  Althou^  FRA  considera  such 
devices  beyond  the  scope  of  the  regulation, 
this  does  not  imply  tliat  FRA  condones  the 
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disabling  of  such  devices.  FRA  wiH  not 
hesitate  to  indude  such  device*  et  a  later 
date  should  instances  of  tampering  with  these 
devices  be  discovered  FKA  does  maH 
currently  perceive  a  need  to  direcdy 
proecrilM  tampering  vrith  such  devices 
because  there  is  no  history  of  these  devices 
being  sab)eeted  to  tompertag. 

SubaequoBt  Opotatots  ol  Tkaim  WUfa 
Diishiad  Devioss 

Section  Z1&57  addresses  instoaees  ia 
which  one  individu^  has  tan^ered  with  a 
safety  device  and  a  second  individual  (a 
"subsequent  operattO  knowingly  operates  a 
train  or  patmils  it  to  be  operated. 
notwitttstoBdiag  die  piassai  e  of  the  diaaMni 
or  tampered-with  unit  Hie  most  mnmnf^ 
occurrence  addressed  by  this  provision  is  die 
situation  in  which  a  train  crew  encoanten  a 
locoBsotive  wMh  a  safety  device  that  has  been 
tampered  with  prior  to  the  aew^  aeseeitag 
responnbilily  far  the  leoomotivB.  ntA  hoa 
structured  tiba  ptoviskiB  end  its  atfandaat 
enforcement  policy  to  i^ect  the  fact  tkrt 
instances  in  whicfa  one  individual  encounters 
a  locomotive  that  someone  else  has  tampered 
with  ore  relatively  infrequent  occunences. 

FRA  s  regBUtory  pronoition  for 
sutraeqecBt  operatar  conduct  reflects  me 
legal  standard  far  imSvidaol  o^pability  set 
forth  in  the  RSIA.  Under  die  relevant 
statutory  standard  ["knowingly  operates  or 
permits  to  be  operated  a  train  on  which  such 
flevicce  save  DseaTODipeveQ  wrtn  or  mseoisG 
by  another  pefsaa~)—Mw  facorporated  into 
i  218.57— iedividDalB  ooold  be  heU  to  a 
-  simple  BigMp'iBiie  atoadord  ei  cnadnct  Law  a 
standard  of  nasoaabla  care  nadar  the 
circumstaacea.  FRA's  rondasioe  about  tha 


proper  interpretation  of  the  word 
"knowingly"  stems  from  both  normal  canons 
of  statutory  construction  and  analysis  of 
decisional  law  concerning  the  use  of  similar 
statutory  constructs  in  the  dvil  penalty 
context  It  is  also  consistent  with  other 
Departmental  interpretations  of  the  word  as 
used  in  similar  contexts.  (See  40  CFR  107.29a 
defining  "knowingly"  under  the  Hazardous 
Materials  Transportation  Act  49  App.  U.S.C 
lanetaeq.) 

Under  that  statutny  laagaagev  the 
respeesiMe  mewtwre  of  the  crew  could  be 
culpable  if  oiUier  (1)  dae  to  their  faihac  to 
exercise  raaawiable  care,  they  failed  to 
determine  that  die  safaty  dsvioe  waanet 
functioning,  or  (^  having  aacertaiaed  that  die 
device  was  not  functioning,  still  elected  to 
operate  die  train.  Simdariy,  railroad 
supervison  who  permit  or  dbect  that  s  train 
with  a  disabled  device  be  operated  after 
having  Isaned  dwt  dw  safety  device  is  net 
functioning  ar  after  having  faded  to  ose 
reasonable  care  in  the  performance  of  dwv 
duties  could  also  be  subjed  to  sanction. 

However,  as  a  matter  of  enforcement 
policy,  api^ication  of  a  negligence  standard 
in  diis  partkalar  ooBtext  preiently  qipeen 
unwarranted.  We  have  seen  no  evidence  (rf 
an  employee's  ne^igent  failure  to  deted 
another  eaiplayes.'s  tampering  heviagcooeed 
a  safety  problem.  FRA  can  effectively  attack 
the  known  iHwansJOBS  of  the  tampering 
problem  by  enqiloying  an  enforcement  policy 
that  limits  its  enfarceownt  actions  to 
situations  where  individuals  dearly  had 
actual  knowledge  of  the  disabled  device  and 
intentionally  operated  the  train 
notwithstanding  that  knowledge. 


Therefore,  FRA  wiU  not  take  enforcement 
action  against  an  individual  under  i  Z1&57 
absent  a  showing  of  such  actual  knowledge 
of  the  facts.  Actual,  subjective  knowledge 
need  not  t>e  demonstrated.  It  will  suffice  to 
show  objectively  that  the  alleged  violator 
must  have  known  the  facts  based  on 
reasonable  ioferences  drawn  booi  the 
circumstances.  For  example,  it  is  reaionabla 
to  infar  that  a  person  kmrws  abool  sooMthtng 
plainly  in  sight  oa  the  kicewetiva  he  is 
qjerating.  Also,  nolik*  the  caee  where 
wilUiilneas  mnat  be  shewn  fsee  PRA'a 
statement  of  policy  at  49  CFR  Part  208, 
Appendix  A),  knowledge  of  or  reddess 
disregard  for  the  law  need  not  be  shown  to 
make  out  a  violation  of  i  218.57.  The 
knowledge  relevant  here  is  knowledge  of  the 
facts  constituting  the  violation,  not 
knowledge  of  the  law. 

Should  FRA  receive  evidence  indicating 
that  a  stricter  enfatcement  pohcy  is 
necessary  to  address  the  tampenag  problem, 
it  will  revise  its  enforcement  pohcy  to  pennit 
enforcement  actions  based  only  on  a  showing 
of  the  subsequent  operator's  aegiigent  faifare 
to  deted  the  tampering,  as  tli*  relevant 
provision  of  tlie  RSIA  permia  it  to  do  now. 
Any  such  change  in  enforceneirt  policy  wiO 
become  effectivs  only  after  pyblication  of  a 
revised  veisfao  of  dito  appendix. 

Issued  in  Washington,  DC  on  January  31, 
1989. 
John  H.  RBsy. 

Federal  Railroad  Administrator. 

[FR  Doc  89-2579  Filed  2-2-80;  8:45  am] 
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Proposed  Rules 


TMi 


Ol  th>  FEDERAL  REGISTER 
noMoM  to  ttw  puMc  o(  ttw 
mM  ol  rulM  and 
tmaUMttank.  Tha  numn—  of  ItMM  noWcM 
ii  to  QtM  feiltfMtod  pwns  in 
opportunily  to  partldpato  In  tha  mta 
imidnQ  prior  to  ttw  adopMon  of  Iha  inai 
fulat. 


OmCC  OP  PERSONNEL 


SCPRPMrtSSO 

ray  Aonvraairaiion  itMnvrvii 

AQlNCv:  Offica  of  Penoniul 

Managemant 

action:  Notica  of  withdrawal  of 

propoaad  ragnlatlona. 

■UMMAWVi  Tha  Office  of  Personnel 
Management  (0PM)  U  withdrawing 
propoaed  regulationa  that  were  issued  to 
clarify  the  mediod  of  calculating 
overtime  pay  under  title  5,  United  States 
Code,  for  employees  on  certain  unusual 
work  schedules.  The  proposed 
regulations,  published  May  12. 1987  (82 
PR  177B2),  would  have  separated 
overtime  worked  on  a  daily  basis  into 
two  distinct  types— (1)  overtime  work  in 
excess  of  8  hours  in  a  day  outside  the 
basic  40-hour  workweek,  and  (2) 
overtime  work  in  excess  of  8  hours  in  a 
day  within  the  basic  40-hour  workweek. 
The  proposed  regulations  also  would 
have  made  it  clear  that  only  the  daily 
overtime  hours  outside  the  basic 
workweek  are  to  be  excluded  in  the 
calculation  of  weekly  overtime  hours. 
The  intent  of  the  proposed  regulations 
was  to  prevent  inconsistent  application 
of  Govemmentwide  pay  administration 
policies. 

POM  WNTMR  MPONMATION  CONTACT: 
Edward  Magee.  (202)  e32-«056. 

Comments  received  on  the  proposed 
regulations  were  mostly  unfavorable. 
After  reviewing  these  comments,  we 
have  determined  that  the  proposed 
regulations  would  further  complicate 
overtime  pay  computations  under  title  5 
and  would  not  contribute  to  clarity. 
Consequently,  to  avoid  burdening 
agencies  unnecessarily  with  additional 
regulations  that  apply  in  a  limited  set  of 
circumstances,  0PM  is  withdrawing 
these  proposed  regulations. 

Agencies  are  reminded,  however,  that 
employees  covered  by  both  title  5  and 
the  Fair  Labor  Standards  Act  (FLSA)  are 


entitled  to  receive  pay  under  whichever 
law  provides  the  greater  benefit 
Therefore,  two  separate  pay 
computations  must  be  made.  Our 
regulations  in  5  CFR  Part  561  on  pay 
administration  under  the  FLSA  require 
computations  on  a  workweek  basis  and 
provide  for  a  comparison  of  overtime 
pay  entitlements  under  title  5  and  the 
FI^  to  determine  the  greater  benefit. 
We  believe  that  so  long  as  overtime  pay 
is  properiy  computed  imder  title  5  and 
the  FLSA,  comparing  these  two 
entitlements  will  ensure  that  employees 
receive  die  greater  total  benefit 
M&.  OfBce  of  Personnel  Management. 
Caoslaaoa  Hornar, 
Dinctor. 
[PR  Doc  ae-2S04  Filed  2-2-89: 8:45  am] 


DEPARTMENT  OP  AGRICULTURE 

Agricuttural  ll«rfc»tlng  Sarvtoo 

7CPRPart29 

[TB-88-106] 

Tobacco  ln«p«ction;  Phw  Cur»d  and 
Burlcy  Tobacco;  Uaac  Faa  hicfaaaa 

AOmcv:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule. 


r.  The  Dairy  and  Tobacco 
Adjustment  Act  of  1983,  as  amended 
(Pub.  L  90-198),  section  1161,  prohibiU 
the  importation  of  flue-cured  and  burley 
tobacco  which  contains  prohibited 
pesticide  residue(s)  and  establishes 
related  certification  and  testing 
requirements.  This  proposal  would 
increase  the  user  fees  charged  to 
importen.  The  increased  user  fees  are 
necessary  in  order  to  recover  the 
Department's  costs  of  providing  services 
under  the  Act 

datk  Comments  are  due  on  or  before 
March  8, 1989. 


Fadmal  Ragtolar 
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;  Send  comments  to  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA), 
Room  502  Annex  Building,  P.O.  Box 
98456,  Washington,  DC  20090-6456. 
Comments  will  be  available  for  public 
inspection  at  this  location  during  regular 
business  hours. 


KMnNrmai  MTORMATtoN  contact: 
Director,  Tobacco  Division.  Agricultural 
Mariceting  Service,  United  States 
Department  of  Agriculture,  Room  502 
Annex  Building.  P.O.  Box  96456». 
Washington,  DC  20090-6456. 
telephone— (202)  447-2567. 

aupftiMniTAiiv  inpowmation;  Notice  is 
hereby  given  that  the  Department 
proposes  to  amend  the  regulations 
governing  the  inspection  and  grading  of 
imported  flue-cured  and  burley  tobacco 
to  increase  the  fees  collected  for  testing 
of  imported  tobacco.  The  fees  would  aa 
nearly  as  possible  cover  the  cost  of 
providing  services,  including 
administrative  and  supervisory  costs. 
The  authority  for  these  regulations  is 
contained  in  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983,  as  amended 
(Pub.  L  99-198),  section  1161  (the  Act). 

User  fees  are  assessed  on  imported 
flue-cured  and  burley  tobacco  to  cover 
die  cost  of  sampling  and  testing  under 
current  regulations.  The  fee  for  sampling 
and  testing  imported  flue-cured  and 
burley  tobacco  in  accordance  with  these 
regulations  would  be  raised  from  $.001 
per  pound  to  $.0035  per  pound.  The 
additional  fee  for  sampling  and  testing 
imported  flue-curred  and  burley  tobacco 
not  accompanied  by  a  certification  that 
it  is  free  of  prohibited  pesticide  residues 
would  be  raised  from  1003  per  pound  to 
$.0035  per  pound.  However,  a  minimum 
fee  of  $162.00  would  be  established  for 
each  lot 

These  fees  were  determined  after  a 
thorouj^  review  of  the  procedures 
currenUy  being  used,  the  average 
voliune  sampled  and  tested  and  the 
number  of  staff  houn  necessary  to 
provide  and  supervise  the  testing 
service.  The  costs  actually  incurred  by 
this  relatively  new  program  have  been 
closely  monitored.  Based  on  this  review 
and  analysis,  it  has  been  determined 
that  the  cost  of  testing  tobacco  samples 
has  risen  by  35  percent  since  the 
program  was  instituted.  It  has  been 
found  that  for  small  lots,  the  fees  per 
pound  do  not  cover  the  cost  of  testing  a 
sample.  Accordingly,  this  proposed  rule 
would  increase  the  per-pound  fees  and 
establish  a  minimum  fee  per  lot 

These  proposed  rules  have  been 
reviewed  under  USDA  procedures 
established  to  implement  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  have  been 
determined  to  be  "nonmajor"  because 
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they  do  not  naeet  any  of  the  criteria 
established  for  aiajor  roles  under  die 
Executive  Order. 

Additionally,  in  conformance  widi  the 
provisions  of  Pub.  L  96-354.  the 
Regulatory  Flexibility  Act.  bll 
consideration  has  b«sn  givcii  to  the 
potential  economic  impact  on  small 
business  of  this  proposed  rote.  Few,  if 
any,  of  the  firms  which  would  be 
affected  by  these  pw^wsed  regulations 
meet  the  debiitiaa  of  snaD  business 
becaase  of  their  individoal  size.  The 
Administrator,  Agricultural  Marketing 
Service,  has  detenmned  that  these 

actions  would  have  do  aJgnifirant 

economic  impact  upon  any  entity,  snull 
or  large,  and  would  not  sirtiatairtiaHy 
affect  die  normal  Bravement  of  the 
conmiodity  in  ^  marice^Iace. 

All  penona  who  desire  to  sabmit 
written  data,  views,  or  aigumei^  for 
consideration  in  cnnnfction  with  ttiesc 
proposals  may  file  them  with  the 
Director,  Tobacco  Division,  Ayicultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Room  502 
Annex  BuUding,  PXX  Box  96456, 
Washington,  DC  ZOOOO-MSa^  not  l^er 
than  March  6,  IflBBL 

For  the  reasons  set  fordi  in  die 
preamble,  it  is  proposed  that  die 
regulations  in  7  CFR  Part  29.  Su^iart  B, 
be  amended  as  CoDowa: 

PART29-[AyENOE01 

1.  The  authority  citation  for  Part  29, 
Subpart  B.  rantinaifD  to  read  as  foBows: 

AodMrily:  7  USXX  511m  and  Sllr. 

Subpart  B—Raguiafions 

6.  In  S  29.500,  paragraph  (b)  is  revised 
to  read  as  feiUowa: 


S29J00   Faaa 

And  tesitoii  t^ 


for  Inapactton 


(b)  Hie  fee  for  sampKng,  testing  and 
certification  of  imported  flue-cured  and 
burley  tobacco  for  pcohihited  pesticide 
residues  is  $i)035  per  pound,  md  shall 
be  paid  by  the  importer.  The  Cee  for 
testing  imported  fhie-cared  and  buriey 
tobacco  not  accompanied  by  a 
certification  dtat  it  is  bee  of  prohibited 
pesticide  residues  shall  be  an  additional 
$.0035  per  poimd.  The  minimum  fee 
assessed  pareoant  to  this  paragraph 
shall  be  $162X)0  per  lot  Fees  lot  services 
rendered  shall  be  remitted  by  check  or 
draft  in  accordance  with  a  statement 
issued  by  the  Director,  and  shall  be 
made  payable  to  "Agricultural 
Marketing  Service." 


Dated:  laonaty  31,  uaa 
Kenneth  C  Claytaa. 

Acting  Administratot. 

[FR  Doc.  8&-2533  Filed  2-2-89;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

12CFRPart22t 

[RagulBllon  OC;  Docket  No.  R-08391 

AvatabHHy  of  Funds  and  CoOactlon  of 

CtMCfcS 

AOENCV:  Board  of  Goveraore  of  the 
Federal  Reserve  System. 

ACTKNC  Notice  of  intent  regarding 
proposed  effective  date. 


r:  The  Board  ia  givng  public 
notice  that  should  the  Board  adopt  an 
ametdawnt  to  its  Regdation  CC 
Availability  of  F^nds  and  Collection  of 
Chedw  (12  CFR  Part  229)  restrictittg  the 
delayed  disbar  scnent  of  tiler's  diedu, 
such  an  amendment  would  not  be 
effective  April  1, 1989,  as  pabBshed  in 
the  Board's  proposed  rule  (53  FR  24093. 
June  27, 1988).  The  Board  is  providing 
this  notice  to  aUay  the  concerns  of 
commentera  that  a  fii^ial  rule  will  be 
adopted  with  an  imiiiffiriimt  lead  time 
f or  mplementation. 


FOR  RNVTMBI  WreWMATION  CONTACTt 

Louise  L  Roseman,  Assistant  Director 
(202/452-3874),  Gayle  Thompson. 
Program  Leader  (202/452-2934).  IKvision 
of  Federal  Reaerve  Bank  Opoationa; 
Oliver  Ireland.  Aaaodate  General 
Counad  (202/452-3625).  Stqthanie 
Martin,  Attorney  (202/452-319B),  Legal 
Division;  for  tke  hearing  impaired  oiidy. 
TelecomnnnricatkHis  Device  for  the 
Deaf,  Bamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMEMTANY  WFOMIATION:  On  June 
27, 1988,  die  Board  published  lor 
comment  a  proposed  amendment  to  its 
Regulation  CC  (12  CFR  Part  229]  as  part 
of  its  regulatory  responsibility  for  the 
payments  system  as  provided  in  the 
Expedited  Funds  Availability  Act  (53  FR 
24093).  The  proposed  rule  would 
prohibit  certain  delayed  disbursement 
practices  by  setting  oot  reqairements  for 
the  issuance  of  teller's  checks.  Hie 
Board  proposed  an  effective  date  for  the 
rule  of  April  1, 1988. 

The  Board  has  received  over  230 
written  comments  from  the  pubUc.  and 
Board  staff  has  had  numerous  informal 
conversations  with  industry 
representatives  regarding  the  effects  of 
the  proposaL  Over  70  percent  of  the 
commenters  supfxirted  the  Board's 
objective  to  restrict  the  delayed 
disbursement  of  teller's  checks; 


however,  commentera  indicated  that  the 
proposed  nde  was  ambiguous  and 
would  be  difficult  to  administer.  As  of 
this  date,  the  Board  is  still  in  the  process 
of  evaluating  alternative  methods  of 
dealing  with  delayed  disbursement 
practices  relating  to  teller's  checks. 
Many  oommenten  have  expressed 
concern  diat  if  a  final  rule  is  adopted, 
the  Aprd  1  effective  date  would  not 
provide  die  industry  adequate  time  to 
make  conforming  changes  in  teller's 
check  service  arrangements.  In  response 
to  the  commentera'  concerns,  the  Board 
is  giving  notice  that  if  and  when  a  final 
rule  restricting  the  delayed 
disbursement  of  teller's  checks  is 
adopted,  the  effective  date  will  not  be 
April  1, 1989,  and  the  Board  will  allow 
such  lead  time  as  it  determines  to  be 
reasonable  for  the  industry  to  implement 
any  necessary  dianges. 

(Title  VI  of  Pat>.  L  100-88, 101  StaL  552. 
635, 12  U.&C  4001  et  aeq.) 

By  order  of  the  Board  of  Coveinort  of  tlie 
Federal  Reserve  System.  January  90, 198B. 
WiiliBm  W.  WBes, 
Secretary  t^the  Board 
[FR  Doc  80-2507  racd  2-2-88: 8:45  am) 


12CFRPwt22t       <~ 

[OodBatfM»57] 

flirpidillnn  CC;  AvalabMly  of  Funds 
and  Colaetlon  of  Ctwcks 

aoenct:  Board  of  Govemon  of  the 
Federal  Reserve  System. 
action:  Proposed  interpretation. 


rrllie  Board  is  pubHshing  for 
comment  a  proposed  official  Board 
interpretation  concerning  a  preemption 
determination  under  its  Regulation  CC 
Availability  of  Funds  and  Ccrilection  of 
Checks  (12  CFR  Part  229),  with  respect 
to  the  law  of  Wisconsin.  The  Expedited 
Funds  Availability  Act  provides 
standards  lor  determining  whether  state 
law  governing  funds  availability 
supersedes,  or  is  preempted  by  federal 
law.  Under  Regtdation  CC  the  Board 
will  issue  preemption  detominations 
upon  request 

DATCS:  Comments  must  be  submitted  on 
or  b^ore  March  3, 1969. 


;  Comments,  which  should 
refer  to  Docket  R-0657,  may  be  mailed 
to  the  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20551,  Attention:  Mr.  William  W. 
Wiles,  Secretary;  or  may  be  delivered  to 
Room  B-2223  between  8:45  a.m.  and  5flO 
p.m.  All  comments  received  at  the  above 
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address  will  be  made  available  to  the 
public,  and  may  be  inspected  at  the 
Freedom  of  Information  Office.  Room  B- 
1122  between  6:45  a.m.  and  5.'15  pjn. 

POR  MRTNDI  MKMMiATION  CONTACT: 

Louise  L  Roseman,  Assistant  Director 
(202/452-3874)  or  Gayle  Thompson, 
Pro-am  Leader  (202/452-2934).  Division 
of  Federal  Reserve  Bank  Operations,  or 
Oliver  Ireland,  Associate  General 
Counsel,  Legal  Division  (202/452-3625); 
for  the  hearing  impaired  onJy: 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 

•UWUBMNTAHV  W^OIWUTIOW:  On  May 

13, 1966,  the  Board  adopted  Regulation 
CC  to  cany  out  the  provisions  of  the 
Expedited  Funds  Availability  Act  (the 
"Act").  The  regulation  requires  banks  to 
make  funds  available  to  their  customers 
within  specified  time  frames  and  to 
disclose  their  funds  availability  policies 
to  their  customers.  A  number  of  states 
have  also  enacted  laws  governing  funds 
avaib^ty.  The  Act  (section  606)  and 
RegiUaUon  CC  (i  229.20)  provide  that 
any  provision  of  state  law  in  effect  on  or 
before  September  1, 1669,  that  provides 
for  a  shorer  hold  for  a  category  of 
checks  than  is  provided  under  federal 
law  will  supersede  the  federal  provision. 

Provisions  of  state  law  governing 
funds  availability  that  permit  a  bank  to 
make  funds  available  for  withdrawal  in 
a  longer  period  than  permitted  under 
Regulation  CC  are  considered 
inconsistent,  and  are  preempted  by 
Regulation  CC  In  addition,  state 
disclosure  and  notice  requirements 
concerning  funds  availability  related  to 
accounts  covered  by  Regulation  CC  are 
preempted  by  the  federal  disclosure 
scheme.  Regulation  CC  provides  for 
Board  determinations  of  whether  state 
law  related  to  the  availability  of  funds  is 
preempted  by  fisderal  law  upon  the 
request  of  a  state,  bank,  or  other 
interested  party. 

.Generally,  federal  law  preempts  the 
Wisconsin  funds  availability 
requirements.  Wisconsin  law 
supersedes  Regulation  CC  however, 
widi  respect  to  in-state  checks  that  are 
defined  as  nonlocal  under  the  federal 
law,  and  with  respect  to  state  and  local 
government  checks,  to  die  extent  that 
fewer  conditions  to  prompt  availability 
are  required  under  the  state  law. 
Wisconsin  law  continues  to  apply  to  the 
extent  that  it  covers  accounts  or 
depoeits  not  subject  to  the  federal  rules. 

UM  ol  Subfeds  fai  U  CFR  Part  219 

Banks,  Banking.  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 


preamble,  12  CFR  Part  229  is  proposed 
to  be  amended  as  follows: 

PAflT22»-(AMEIIOEO] 

1.  The  authority  dUtion  for  Part  229 
continues  to  read  as  follows: 

AuliMMitr  Title  VI  of  Pub.  L  100-86. 101 
Stat  U2.  ass,  IS  U.S.C  4001  et  seq. 

2.  Appendix  F  is  amended  by  adding  a 
preemption  determination  for  the  state 
of  Wisconsin  alphabetically  to  read  as 
follouvs: 

Appendix  F— Offldal  Board 
Intacptatatloas 


Wisconsin 
Background 

The  Board  hat  been  requeeted.  in 
accordance  with  1 229.a0(d)  of  Regulation  CC 
(12  CFR  Part  229),  to  determine  wrliether  the 
Expedited  Funds  Availability  Act  ("the  Act") 
and  Subpart  B  (and  in  comiection  therewith. 
Subpart  A)  of  Regulation  CC  preempt  the 
proviaiooa  of  Wiacooein  law  concerning 
availability  of  fund*.  Thia  preemption 
determination  spedfiee  thoee  provitiona  of 
the  Wiscooain  funds  availability  law  that  are 
not  preempted  by  the  Act  and  Regulation  CC 
(See  also  tte  Board's  preemption 
determination  regarding  tiie  Uniform 
Commercial  Code,  section  4-213(S), 
pertaining  to  availability  of  cash  deposits.) 

Wisconsin  Stahites  i  404.213(4m)  requires 
Wisconsin  banks  to  make  funds  depoeited  in 
accounts  available  for  withdrawal  within 
specified  time  frames.  Generally,  checks 
d^wn  on  the  U.S.  Treasury,  the  State  of 
Wisconsin,  or  on  a  local  government  located 
in  Wiaooosin  must  be  made  available  for 
with<hawal  l>y  the  second  l>anldng  day 
following  depoaiL  In-state  and  out-of-state 
checks  must  be  made  available  for 
tvithdrawal  within  flva  banking  days  and 
eight  iMnUng  days  following  deposit 
respectively.  Exceptions  are  provided  for  new 
accounts  and  reason  to  doubt  collectibility.  In 
additioa  Wisconsin  SUtutes  1 404.103 
permits  tliese  availability  requirements  to  be 
varied  by  agreement 

Coverage 

Wisconsin  law  defines  account  as  "any 
account  with  a  bank  and  includes  a  checking, 
time,  interest  or  savings  account"  (Wisconsin 
Statutes  1 404.104(lNa)).  The  federal 
preemption  of  state  funds  availability 
requirements  only  applies  to  "accounts" 
subiect  to  Regulation  CC  which  generally 
consist  of  transaction  accounts.  Regulation 
CC  does  not  affect  the  Wiaoonsin  law  to  the 
extent  that  the  state  law  applies  to  deposits 
in  savings,  time,  and  other  accounts 
(indudii^  transaction  accounts  where  the 
account  bokler  is  a  bank,  foreign  l>ank.  or  the 
U.S.  Treaaury)  that  are  not  "accounts"  under 
Regulation  CXI  (Note,  however,  that  under 
i  229.19(e)  of  Regulation  CC  Holds  on  Other 
Funds,  the  federal  availability  schedules  may 
apply  to  savings,  time,  and  other  accounts  not 
defined  as  "accounts"  under  Regulation  CC 
in  certain  drounstances.) 

The  Wiaooosin  statute  appUes  to  "items" 


deposited  in  accounts.  This  term 
encompasses  instruments  that  are  not 
defined  as  "checks"  in  Regulation  CC 
(1 229.2(k)),  such  as  nonnegotiable 
instruments,  and  are  therefore  not  subject  to 
Regulation  CC's  provisions  governing  funds 
availabiUty.  Those  items  that  are  subiect  to 
Wisconsin  law  but  are  not  subject  to 
Regulation  CC  will  continue  to  l>e  covered  by 
the  state  availability  schedules  and 
exceptions. 

Availability  Schedules 

Temporary  schedule.  The  Wisconsin 
statute  requires  ttiat  in-state  nonlocal  checks 
be  made  available  for  withdrawal  not  later 
than  the  fifth  banking  day  following  deposit. 
(Wisconsin  SUhites  i  404.213(4ni)(bHl)).  This 
time  period  is  shorter  than  the  seventh 
iMisiiiess  day  availability  required  for 
nonlocal  checks  under  i  229.11(c)  of 
Regulation  CC  although  it  is  not  shorter  than 
the  schedules  for  nonlocal  chedcs  set  forth  in 
i  229.11(c)(2)  and  Appendix  B-1  of 
Regulation  CC  Thus,  the  state  schedule  for 
in-state  nonlocal  checks  supersedes  the 
federal  schedule  to  the  extent  that  it  applies 
to  an  item  payable  by  a  Wisconsin  bank  that 
is  defined  as  a  nonlocal  check  under 
Regulation  CC  and  is  not  subject  to  reduced 
schedules  under  |  229.11(c)(2)  and  Appendix 
B-1. 

Permanent  Schedule.  Under  the  federal 
permanent  availability  sebedule.  nonlocal 
checks  must  be  made  available  for 
withdrawal  not  later  than  the  fifth  business 
day  following  deposit  The  fifth  banking  day 
availability  requirement  for  in-state  items  in 
the  WisconsUi  statute  supersedes  the 
Regulation  CC  time  period  adjustment  for 
withdrawal  by  cash  or  similar  means  in  the 
permanent  schedule,  to  the  extent  that  the  in- 
state checks  are  defined  as  nonlocal  under 
Regulation  CC 

Next-day  availability.  Under  the 
Wisconsin  statute,  the  proceeds  of  state  and 
local  government  checks  must  be  made 
available  for  withdrawal  by  the  second 
banking  day  following  deposit  if  the  check  is 
indorsed  only  l>y  the  person  to  whom  it  was 
issued.  (Wisconsin  SUtutes 
i  404.213(4m)(b)(l))  Regulation  CC  requires 
next-day  availability  for  these  checks,  if  they 
are  deposited  in  an  account  of  a  payee  of  the 
check,  deposited  in  person  to  an  employee  of 
the  depoaitary  bank,  and  deposited  with  a 
special  deposit  slip,  if  the  depositary  bank 
informed  its  customers  that  use  of  such  a  slip 
is  a  condition  to  next-day  availabiUty.  Under 
the  federal  law.  if  a  state  or  local  government 
check  is  not  deposited  in  person  to  an 
employee  of  the  depositary  l>anli.  but  meets 
tlie  other  conditions  set  forth  in 
1 229.10(c)(l)(iv).  the  funds  must  be  made 
available  for  withdrawal  not  later  than  the 
second  business  day  following  deposit  The 
Wisconsin  statute  supersedes  Regulation  CC 
to  the  extent  that  it  does  not  permit  the  use  of 
a  special  deposit  slip  as  a  condition  to  receipt 
of  second-day  availability. 

Exceptions  to  the  schedules.  Wiaconsin 
law  provides  exceptions  to  the  state 
availability  schedules  for  new  accounts 
(those  opened  less  than  90  days)  and  reaaon 
to  doubt  coUacttbiUty  (Wiaoonain  SUtutes 
i  404.213(4mHb)).  The  state  law  also  permits 
variation  by  agreement  (Wiaconsin  Statutes 
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i  404.109(1)).  In  all  cases  where  the  federal 
availability  schedule  preempts  the  state 
schedule,  only  the  federal  exceptions  apply. 
For  deposits  that  are  covered  by  the  state 
availability  schedule  (e,g..  in-state  nonlocal 
checks),  the  state  excq>tions  may  be  used  to 
extend  tite  state  availability  schedule  up  to 
the  federal  availability  schedule.  Once  the 
deposit  is  held  up  to  the  federal  availabihty 
limit  under  a  state  exception,  the  depositary 
bank  may  further  extend  the  hold  under  any 
federal  exception  that  can  be  applied  to  the 
deposit  Any  time  a  depositary  bank  invokes 
an  exception  to  extend  a  hold  beyond  the 
time  periods  otherwise  permitted  by  law,  it 
must  give  notice  of  the  extended  hold  to  its 
customer  in  accordance  with  {  229.13(g)  of 
Regulation  CC 

Business  day/banking  day.  The  definitions 
of  "business  day"  and  "banking  day"  in  the 
Wisconsin  statutes  are  preempted  t>y  the 
Regulation  CC  definition  of  those  terms.  For 
determining  the  permissible  hold  under  the 
Wisconsin  schedules  that  supersede  the 
Regulation  CC  schedule,  deposits  are 
considered  made  on  the  specified  number  of 
"business  days"  following  the  "banlcing  day" 
of  deposit 

Wisconsin  law  considers  funds  to  be 
deposited,  for  the  purpose  of  determining 
when  they  must  be  made  available  for 
withdrawal,  when  an  item  is  "received  at  the 
proof  and  transit  facility  of  the  depository." 
For  the  purposes  of  this  preemption 
determination,  funds  are  considered 
deposited  under  Wisconsin  law  in 
accordance  with  the  rules  set  forth  in 
S  229.19(a)  of  Regulation  CC. 

Disdosurea 

The  Wisconsin  statute  does  not  require 
disclosure  of  a  bank's  funds  availability 
policy.  The  state  does  require,  however,  that 
a  bank  give  notice  to  its  customer  if  it 
extends  the  time  wtihin  which  funds  will  be 
available  for  withdrawal  due  to  the  bank's 
doubt  as  to  the  collectibility  of  the  item 
(Wisconsin  Statutes  {  404.213(4m)(b)). 

Regulation  CC  preempts  state  disclosure 
requirements  concerning  funds  availability 
that  relate  to  "accounts"  that  are  inconsistent 
with  the  federal  requirements.  The  state 
requirement  is  different  from,  and  therefore 
inconsistent  with,  the  federal  disclosure  rules 
(§  229.20(c)(2)).  Thus,  the  Wisconsin  stahite  is 
preempted  by  Regulation  CC  to  the  extent 
that  this  notice  requirement  applies  to 
"accounts"  as  defined  by  Regulation  CC  The 
Wisconsin  requirement  would  continue  to 
apply  to  accounts,  such  as  savings  and  time 
accounts,  not  governed  by  the  Regulation  CC 
disclosure  requirements. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  January  30, 1989. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  89-2506  Filed  2-2-89;  6:45  am) 
BNJJNQ  coos  t21*-ei-ll 


DEPARTMENT  OF  TRANSPORTATKM 

Offic*  of  the  8«cr*tary 

14  CFR  Part  399 

I08T  Docket  Na  458S4;  Notice  a»-1] 

Stafmtrt  of  Enforcement  Potcy  on 
Rebating 

AOmcv:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary 

ACTION:  Notice  of  extension  of  comment 
period. 

summary:  Comments  in  response  to  the 
notice  of  proposed  rulemaking,  Notice 
88-5.  dated  October  21, 1988,  (53  FR 
41353)  were  originally  due  on  December 
20, 1988.  By  letter,  the  Italian  Embassy 
has  asked  the  Department  to  extend  the 
comment  period  imtil  mid-February 
1989,  because  it  was  unable  to  meet  the 
original  deadline.  We  are  granting  this 
requirement  and  extending  the  comment 
period  until  February  21, 1986. 

DATE:  Conunents  should  be  received  by 
February  21, 198a 


:  Comments  should  be  sent 
to  Docket  Cleric,  C-SS,  Docket  45884. 
Department  of  Transportation,  Room 
4107, 400  7th  Street  SW.,  Washington, 
DC  20590.  Comments  will  be  available 
for  review  by  the  public  at  this  address 
from  9:00  a  jn.  through  5:00  pja.  Monday 
through  Friday.  Persons  wishing 
acknowledgement  of  their  comments 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  docket  cleric  will  time- 
end  date-stamped  the  card  and  return  it 
to  the  commenter. 

RM  RIRTHER  INKMMATNM  CONTACT: 

Samuel  Podberesky,  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings,  C-70.  Department  of 
Transportation,  400  7th  Street  SW,  Room 
4116.  Washington,  DC  2059a  (202)  366- 
0342,  or  Betsy  Wolf,  an  attorney  in  his 
office. 

Issued  in  Washington.  DC  on  )anuary  30. 
1989. 

Minn  Weyforth  Dawaon, 

Deputy  Secretary  of  Transportation. 
(FR  Doc  89-2578  Filed  2-2-89;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMetration 

21CFRPart630 

Additional  Standard*  for  Viral 
Vaccinas;  Maasias  Vkua  Vaccina  UvOf 
Mumpa  VIrua  Vaccina  Uva,  flubala 
Vkua  Vaccina  Uva.  and  Maaalaa  Uva 
and  SmaHDOx  Vaccina 

AOCNCV:  Food  and  Drug  Administration. 
ACTKHC  Proposed  rule. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  biologies  regulations 
governing  clinical  trials  for  three  viral 
vaccines:  Measles  Virus  Vaccine  Live, 
Mumps  Virus  Vaccine  Live,  and  Rubella 
Virus  Vaccine  Live.  The  proposed 
amendments  would  eliminate  the 
requirements  that  the  lots  of  vaccine 
used  in  clinical  trials  be  consecutively 
manufactured  and  show  satisfactory 
results  in  all  prescribed  tests.  These 
proposed  amendments  are  identical  to 
changes  made  previously  in  the 
requirements  for  Poliovirus  Vaccine  Live 
Oral.  They  are  intended  to  make  the 
testing  requirements  for  these  viral 
vaccines  more  flexible  and  consistent 
with  current  scientific  knowledge.  The 
proposed  amendment  would  also 
eliminate  one  of  the  safety  tests  for 
Mtunps  Virus  Vaccine  from  the 
standards  because  the  remaining  tests 
provide  adequate  assurance  of  safety. 
FDA  is  also  proposing  to  remove 
additional  standards  for  Measles  Live 
and  Smallpox  Vaccine.  All  Ucenses  are 
revoked  and  no  future  licenses  are 
expected.  In  addition,  FDA  is  proposing 
to  remove  reference  to  the  use  of 
Measles  Virus  Vaccine  Live  with  gamma 
globulin. 

DATES:  CommenU  by  April  4, 1989.  FDA 
is  proposing  that  any  final  rule  based  on 
this  proposal  be  effective  30  days  after 
its  date  of  publication  in  the  Federal 
Register. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  RIRTHER  INTORMATION  CONTACT: 

loAnn  M.  Minor,  Center  for  Biologies 
Evaluation  and  Research  (HFB-130), 
Food  and  Drug  Administration,  8800 
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rARY  WWMUiATIOM.  In  the 
Fadaral  Ra^gtarvT  June  1. 1184  (48  FR 

23004).  FDA  amended  21 CFR  SSau  of 
the  regulations  governing  clinical  trials 
for  PoUovirus  Vaccina  Uvs  Oral  Tlie 
clinical  trials  are  performed  to 
determine  Ike  woHawiifity  of  that 
vaodaa  amd  maai  ba  coa^tad 
satisfHiKiir  to  qualify  the  vaodaa  for 
llrsoiaia  Tlw  spiary  ameadad  t83ail 
by  eliminating  thetaqoifaDieiil  tkat  the 
five  lots  of  oral  poliovirus  vaccine  used 
ia  dtoieal  trials  ba  coosecutiyeiy 
manufactured.  The  ageacy  eliarinated 
the  fa^nfeflKBt  became  it  provided  no 
additional  assuraaeea  of  safety,  parity, 
and  potaucy  of  the  vaodne;  R  reaalted  in 
wasted  eCEoit  aad  material  by 
manoCactiivan  ooaduothig  dinical 
studies;  and  H  aewBossiy  denied 
nMBufactorers  flexibffity  in  scheduling 
clinical  tri^a.  In  addition  %vMioat  the 
requirement  FDA  nay  accept  clinical 
studies  performed  in  other  countries  as 
part  of  the  basis  of  approval  for  U.S. 
licensure.  Under  ttiat  revised  regulation, 
any  five  lots  of  poBovlrus  vaccine 
maiiulactui  ed  wWi  uie  same 
methodology,  reganfless  of  tfie  sequence 
Of  nanufactnie,  would  be  appropriate 
for  use  in  cMnicBl  trials  to  tononstrate 
antigenicity  for  approval  of  the  license 
appBcation. 

In  the  Fadanl  Sagister  of  June  1. 1984. 
FDA  also  ameiuied  i  830J.1  by  removing 
the  provlsioa  that  the  five  lots  of  oral 
poliovirus  vaccine  used  in  rJinfc^  1  trials 
each  Atm  aatiafactoiy  results  in  all 
prescribed  testa.  As  "tplwinoH  la  that 
final  rule,  this  tevisioa  was  prompted  by 
questions  macwnlng  the  proper 
interpretation  of  «Hnira)  data  used  ia 
the  eariy  19e0's  as  part  of  the  basis  for 
licensure  of  the  ocal  poUovinis  vaccine 
currently  licansad  in  the  United  States. 
FDA  also  noted  that  the  change  woold 
fadlitata  FDA's  ability  to  rely  on  clinical 
stadks  performed  in  other  natians  in 
support  of  an  appficatlas  for  a  Scense  in 
the  Uidted  States.  Tlina,  the  agency 
amended  1 830.11  to  eliminate  the 
requirement  that  the  five  lots  of  oral 
poliovims  vaociae  ased  ia  tiie  leqalied 
clinical  tilab  each  show  aatiafactoiy 
residta  ia  al  preacribad  tests.  By 
elinwialiag  vHs  feqatrenient.  alternative 
methods  in  laboratory  test  procedures 
are  pamlttad  as  kag  aa  thay  eoadane  to 
ensuse  Iha  aafaty  aad  eCfectiveneaa  of 
the  vs 


triala  far  teae  other  viral  1 
Measles  Virus  Vaccine  Live,  Mumps 
Virus  Vaccine  Live,  aad  Babeia  Virus 
Vaccine  Live. 

The  agency  is  proposiag  to  eliminate 
the  requirement  that  the  lots  of  these 
vaccines  used  in  clinical  trials  be 
conseoutirely  manufactured  because  the 
requirement  is  uimecessary  to  ensure 
the  aaJaty.  pi^tf,  and  potency  of  the 
vaccines  and  is  an  unnecessary  harden 
on  manufacturers  conducting  clinical 
studies.  Any  five  lots  of  vacciiie 
manufactured  nvith  the  saaoa 
methodology,  regardless  of  the  sequence 
of  osanaiacture.  wooid  ba  appropriate 
for  use  in  clinical  trials  to  demonstoata 
antigenicity. 

Theagoacy  is  also  prapoaiag  to 

eliiaiaatw  the  lequiwiment  for  dinical 
trials  that  each  let  of  the  vaodne  show 
satiafactory  results  in  all  pteacribed 
tests.  The  elimination  of  this 
reqairament  would  pennit  the  use  irf 
alternative  awthoda  in  laboraioiy  teat 
procedures  as  long  as  the  teats  oootiBne 
to  ensure  the  safety  and  eSactiveBess  of 
the  vacdne. 


Further,  hi  the  final  nde  (rf]nnel.  1984 
FDA  stated  that  it  would  propose  to 
revise  the  additional  standards  for  other 
viral  vaccines,  consistent  with 
amendments  made  to  1 63ail. 
Accordingly,  FDA  is  now  proposing  to 
amend  the  regulations  governing  clinical 


FDA  emphaatxes  dMt  oliwiimHng  the 
requirement  for  clinical  trials  that  each 
lot  show  satisfsctoiy  resoHs  in  all 
prescribed  tests  would  not  compromise 
the  safety,  purity,  or  potency  of  these 
three  vaccines.  Under  the  applicable 
requirements  of  FDA's  investigational 
new  drag  regdations  (21  CFR  Part  312). 
FDA  w9  continue  to  reqtrire  that  all 
investigational  vaccines  hare  been 
shown  by  appioptiate  awthods  to  be 
sttHaUe  for  adiwinistiation  to  bumans 
before  petBuWug  ttieir  use  in  dinical 
trials  in  the  Uoitad  States,  fai  adtfition, 
21  CFR  601.2  of  dw  regnlatioBS  requires 
that,  to  obtain  a  Moeaae.  manafacturers 
must  aobait  "date  derived  hom 
noodiaical  laboratery  aad  dinical 
stucUes  which  demonstrate  that  the 
manufactured  product  meets  prescribed 
standards  of  safety,  purity,  and 
poteneir  •  *  •." 

Thus.  KE^  isfooposiqg  to  aaand  the 
roguladon  for  Maaiina  Virus  Vaccine 
Uve  ia  1 630.31 1^  raawvi^g  the  word 
"consecative''  and  die  phcese  "each  of 
whidi  has  shown  satisfactory  results  in 
all  prescribed  tests."  FDA  is  also 
propoai^g  to  aflsead  i  830J0(cKl)  by 
removing  the  reference  to  i  630.31.  For 
yean  Measles  Viras  Vaccine  Live  was 
administered  with  honian  gpmnw 
globulin.  GoDsatiy  Meenaad  Meaafes 
Virus  Vaoctoa  Liaa  is  no  teagsr 
administered  with  human  g*-'^* 
globulin.  Accordingly.  FDA  is  proposing 
to  remove  the  phrase — i.e..  either  with  or 
without  human  gamma  globtdin — in 
i  630.31. 

Because  the  regulations  at  i  630.51 
Clinical  trials  to  qualify  for  license  of 


Mmpa  Vlros  Vacdae  Uwe  and  f  836^81 

Clinical  trials  to  qualify  for  license  of 
Rubella  Virus  Vaccine  Live  require 
manufactures  to  "*  *  *  follow  the 
procedures  prescribed  in 
S630J1  *  *  V  then  is  BO  need  to 
amaad  these  wpdatinws.  FDA  is 

I  to  aawMl  1 83asa(cXl)  by 
I  the  relareMe  to  i  esasi  and 
1 8S9J9(e)(ll  by  removing  the  reference 
tof  630i61. 

FDA  emphasizes  that  ^e  proposed 
amendments  will  not  affect  FDA's 
regulatory  requirements  for  the 
conaisteocy  of  aaonfactore  for 
commercial  use  of  the  three  hceosed 
vaccines  subjed  of  this  propoeaL 

FDA  is  also  proposing  to  amend 
S  630.31  of  the  regidatens  to  permit  the 
use  in  dirricsd  trials  of  "suitable  route  of 
administration"  of  the  viral  vaccine  to 
replace  the  current  requirement  that  the 
vaccine  be  administered  by 
subcutaneous  injection.  This  proposed 
amendment  would  permit  use  of 
alternative  routes  «i  administratioa. 
Other  routes  of  adauaistralion  sach  a» 
by  aeroaol  have  been  used 
experiaMBtaUy  and  in  the  fotare  one  or 
mora  of  these  routes  any  be  found  as 
effective  or  possibly  more  effective  as 
administration  by  injection. 

FDA  is  also  proposing  to  amend  the 
regulation  for  Maaps  Virus  Vaccine 
Live  in  i  630.55(a)(4)  by  removing  the 
phrase  "and  in  chick  embryo  liver"  from 
the  second  sentence.  The  safety  tests 
performed  in  chick  embryo  kidney,  in 
addition  to  iStte  remaining  safety  tests  in 
S  630.55(8).  provide  adequate 
assurances  of  safety.  FDA  believes  diat 
testing  to  chick  embryo  fiver  is 
unnecessary  and  provides  no  additional 
assurance  of  die  sa&ty  of  fte  product 

FDA  is  also  praposiag  to  amend  the 
mdaliiai  lor  Robella  Virua  Vacdne 
Live  to  f  83982(8)  by  inserting  tiie 
phrase  "or  in  a  o^  fine  fband  by  the 
Direetor,  Center  for  Biologies  Evaluation 
and  Research,  to  meet  the  requirements 
of  1 8».18(c)  of  this  chapter."  This 
chajqge  adds  flexibfiity  to  the  regulation 
by  providmg  for  changes  consistent  with 
scientific  knowledge.  The  proposed 
regidatton  would  provide  for  the 
propagation  of  rubella  virus  to  ceU  lines 
if  approved  by  the  Director.  Center  for 
Biologies  EvahiaBon  and  Research. 

On  March  12. 1987,  the  remaining 
produd  license  for  the  Measles  Live  and 
Smallpox  Vaccine  was  revoked  at  the 
request  of  the  licensed  mainifacturer 
(License  No.  2;  Merck.  Ataap,  and 
Dohme).  FDA  does  not  believe  any 
licenses  will  be  issued  for  this  product 
to  the  futitfe.  Accordingly,  FDA  is 
proposing  to  remove  the  additional 
standards  for  Measles  Live  and 
SmaUpox  Vacdne  to  f  S  630.80  through 


jAJ)*^ 
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630.88  (21  CFR  830.80  dirough  830.86). 
todusive. 

The  agency  has  deternuned  under  21 
CFR  25i4(c)(10)  that  this  action  is  of  a 
type  that  does  not  todividually  or 
cumulatively  have  a  significant  effed  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  in^wd  stotement 
isiequirad. 

Hie  agency  has  examtoed  the 
economic  impad  of  diis  proposed  rule 
and  has  determtoed  that  it  does  not 
require  either  a  regulatory  impad 
analysis,  as  specified  to  Executive  Order 
12291.  or  a  regulatory  flexibifity 
analysis,  as  defined  to  the  Regulatory 
Flexibility  Ad  (Pub.  L  06-354).  The 
proposed  rule  removes  uimecessary 
resMctions  to  the  regulations  governing 
clinical  trials  of  three  viral  vacdnes;  no 
additional  burdens  are  imposed  \xpon 
manufacturers.  Therefore,  the  agency 
condudes  that  this  proposed  rule  is  not 
a  major  rule  as  defined  to  Executive 
Order  12291.  Further,  the  agency 
certifies  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  Also,  this 
proposed  rule  does  not  impose  any 
additional  recordkeeping  or  reporting 
requirements  on  the  regidated  todustry. 
The  reporting  and  recordkeeping 
requirements  of  this  proposed  ride  are 
governed  by  the  current  good 
manufacturing  practice  for  finished 
pharmaceutical  regulations  to  21  CFR 
Part  211  (OMB  Condol  No.  0910-0139). 

toterested  persons  may,  on  or  before 
April  4. 1989,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposaL  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
mdividuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  to  brackets  m  the 
heading  of  this  docimient  Received 
comments  may  be  seen  to  the  office 
above  between  9  a.m.  and  4  pjn^ 
Monday  through  Friday. 

List  of  Sidijects  to  21  CFR  Part  838 

Biologies,  Labeling. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  Part  630 
be  amended  as  follows: 

PART  630-AOOrnONAL  STANDARDS 
FOR  VIRAL  VACCINES 

1.  The  authority  citation  for  21  CFR 
Part  630  is  revised  to  read  as  follows: 


Auifaocity:  Sees.  201,  SQ2, 505, 701, 52  StaL 
1040-1042  as  amended,  1060-1053  as 
amended.  1065-1066  as  amended  (21  U.S.C 
321, 352, 355,  371):  sea  351, 58  Stat  702  as 
amended  (42  U.S.C  262):  21  CFR  5.10     . 

2.  Section  630.30  is  amended  by 
revising  the  totrodudory  te3ct  of 
paragraph  (c)(1)  to  read  as  follows: 


S830J0 


vkiia  vacdna  Nva. 


(c)  NeuTovirulence  safety  test  of  the 
virus  seed  strain  in  monkeys — (1)  The 
test  A  demonstration  shall  be  made  to 
monkeys  of  the  lack  of  neurotropic 
properties  of  the  seed  strato  of 
attenuated  measles  viras  used  to  the 
manufacture  of  measles  viras  vacdne. 
For  this  purpose,  vacdne  fiom  each  of 
the  five  consecutive  lots  used  by  the 
manufacturer  to  establish  consistency  of 
manufacture  of  the  vaccine  shall  be 
tested  separately  to  the  foUowing 
maimer 


3.  Section  630.31  is  revised  to  read  as 
foUows: 

§83041    CInleal  trials  to quaWy  for 


To  qualify  for  license,  the  cmtigenidty 
of  the  vacdne  shall  have  been 
deternuned  by  clinical  trials  of  adequate 
stotistical  design,  by  a  suitoble  route  of 
administration  of  the  product  Such 
clinical  trials  shall  be  conducted  with 
five  lots  of  measles  virus  vacdne  which 
have  been  manufactured  by  the  same 
methods.  There  shall  be  a  demonstration 
under  circumstances  wherem  adequate 
clinical  and  epidemiological 
surveillance  of  illness  has  been 
mamtatoed  to  show  that  the  measles 
virus  vacdne,  when  administered  as 
recommended  by  the  manufacturer  is 
free  of  harmful  effect  upon 
administration  to  approximately  1,000 
susceptible  mdividuals,  m  that  there 
were  no  detectable  neutralizing 
antibodies  before  vaccination  and  there 
was  serological  conversion  after 
vaccmation.  The  five  lots  of  vaccme 
shall  be  distributed  as  evenly  as 
possible  among  the  1,000  mdividuals 
tested.  Demonstration  shall  be  made  of 
immunogenic  effect  by  the  production  of 
specific  measles  neutralizing  antibodies 
(i.e..  sero-conversion  fiom  less  than  1:4 
to  1:8  or  greater)  to  at  least  90  percent  of 
each  of  five  groups  of  measles 
susceptible  individuals,  each  having 
received  a  virus  vaccine  dose  which  is 
not  greater  than  that  which  was 
demonstrated  to  be  safe  to  field  stodies 
(§  630.30(b))  when  used  under 
comparable  conditions.  Such  clmical 
trials  shall  be  conducted  in  compliance 
with  Part  56  of  this  chapter  unless 
exempted  under  S  56.104  or  granted  a 


waiver  under  {  56.105,  and  with  the 
requirements  for  informed  consent  set 
forth  to  Part  50  of  this  chapter. 

4.  Section  630.50  is  amended  by 
revising  the  totroductory  text  of 
paragraph  (c)(1)  to  read  as  follows: 

1830^    Mumps  Virus  Vaccina  Uv*. 


(c)  Neurovirulence  safety  test  of  the 
virus  seed  strain  in  monkeys — (1)  The 
test  A  demonstration  shall  be  made  to 
monkeys  of  the  lack  of  neurotropic 
properties  of  the  seed  stram  of 
attenuated  mumps  virus  used  to  the 
manuadure  of  mumps  vacdne.  For  this 
purpose,  vaccine  from  each  of  the  five 
consecutive  lots  used  by  the 
manufacturer  to  estoblish  consistency  of 
manufacture  of  the  vacdne  shall  be 
tested  separately  to  monkeys  shown  to 
be  serologically  negative  for  mumps 
virus  antibodies  to  the  following 
manner 

•  •  ' ' '  •       *       • 

5.  Section  630.55  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

8630.55    last  for  safety. 

(a)  *  •  * 

(4)  Inoculation  of  other  cell  cultures. 
The  mumps  virus  pool  shall  be  tested  for 
adventitious  agents  m  the  volume  and 
following  the  procedures  prescribed  in 
S  630.35(a)(3).  to  rhesus  or  cynomolgus 
monkey  kidney,  to  whole  chick  embryo, 
and  to  human  cell  cultures,  to  addition, 
each  vizus  pool  shall  be  tested  in  chick 
embryo  kidney  m  the  same  manner 
except  that  the  volume  tested  in  each 
cell  culture  shall  be  equivalent  to  250 
human  doses  or  25  milliliters,  whichever 
represents  a  greater  volume.  The  mumps 
virus  pool  is  satisfactory  only  if  results 
equivalent  to  those  m  {  630.35(a)(3)  are 
obtotoed. 

•  •        •        •        • 

6.  Section  630.60  is  amended  by 
revising  the  totroductory  text  of 
paragraph  (e)(1)  to  read  as  follows: 

8630J0    RulMla Virus Vaodna Uva. 

(e)  Neurovirulence  safety  test  of  the 
virus  seed  strain  in  monkeys — (1)  The 
test  A  demonstration  shall  be  made  to 
monkeys  of  the  lack  of  neurotropic 
properties  of  the  seed  strato  of 
attenuated  rubella  virus  used  to  the 
manufacture  of  rabella  vacdne.  For  this 
purpose,  vaccme  fit)m  each  of  the  five 
consecutive  lots  used  by  the 
manufacturer  to  establish  consistency  of 
manufacture  of  the  vaccine  shall  be 
tested  separately  in  monkeys  shown  to 
be  serologically  negative  for  rabella 
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virus  utibodiM  in  the  foUowioe 


7.  Sectkm  taObtt  is  amended  by 
revising  paragraph  (a]  to  read  as 
follows: 


(a)  Vina  cuJtunM.  Rubella  virus  shall 
be  propagated  in  duck  embryo  cell 
cultures.  rabbH  renal  cell  cultures,  or  in 
a  cell  line  fooad  by  the  Director,  Center 
for  Biologies  Bvahiation  and  Research, 
to  meet  me  requirements  of  1 610.18(c) 
of  this  chapter. 


HOainVMufkCMLM   (Wama»ail 

6.  Part  eaOis  anended  by  removing 
if  OOJO  through 636.86. 

Dated:  Decembar  27.  Iflsa. 
Frank  &  Yoans, 

Commissioaer  of  Food  and  Druga. 
[FR  Doc  89-2566  Filed  2-2-88;  8:45  an] 
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DEPARTHeiCT  OF  LABOR 

EinployinMit  StanoMtM 
AdmMstratlon,  Waga  and  Hour 


29CFRPartSaO 


Employanf  of  HoHWWorfcafa  In 
Cartain  InduaMaa 

AOBMCv:  Wage  and  Hour  Division. 
Eraploynient  Standards  Administration. 
Department  of  labor. 
action:  Revised  schedole  of  poUic 
healings. 

MMMMPT  This  Botice  is  to  revise  the 
schedule  and  locations  of  paUic 
hearings  on  die  eoployaient  of 
homewocksrs  in  the  women's  apparel 
industry.  Public  hearings  previously 
scheduled  for  San  Antonio,  Texas,  for 
March  2-3.  IMa  and  Chicaga  Qlinoia, 
for  March  S-ft  198%  wUl  be>dd  as 
planned.  The  public  hearil^in  Miami. 
Florida,  has  been  rescheduled  for  March 
15-16. 1989.  and  additional  hearings 
have  been  scheduled  in  Los  Angeles. 
Califunia.  for  March  22-23. 1989.  and  in 
New  York.  New  York.  lor  March  29-3a 
1989.  The  puqmse  of  these  hearings  is  to 

gather  intnrmaHnn  aboUt  the 

characteristics  of  this  industry  and  the 
kinds  of  enforcement  mechanisms 
appcopiiate  for  a  new  regulation 
governing  wonen's  apparel  homework. 
DATta:  The  public  bearings  will  be  held 
in  San  Autoaio.  Texas,  on  Mardi  2-3. 
1989.  Chica^.  flhnois.  on  March  a-«, 

1988.  Miami.  Florida,  on  March  15-16. 

1989,  Las  Angelea.  Cabfomia.  on  March 


22-41.  Itea  aad  New  York.  New  Yflrib 
on  March  28-ao.  tsaa  Tte  haariofs  wil 
begin  at  8:80  aot  loed  time.  Inteietted 
parties  who  wish  to  testffy  in  person 
should  so  notify  die  Wage  and  Hour 
Administratar  ia  writiag  ao  later  than 
February  17, 18B8.  Oral  teatimoDy  will 
be  kept  to  a  ■ariaima  af  twenty 
minutes  unless  different  atrangemants 
are  made  in  advance  widi  die 
Administrator.  However,  persons 
testifying  are  free  to  submit  more 
extensive  written  statements  for 
indusion  in  the  hearing  record.  Also, 
such  persons  are  adied  to  advise  die 
Admhiistrator  on  fteir  need,  if  any.  If 
tranriators. 

AH  interested  parties  are  invited  to 
submit  written  comments  on  this  matter 
to  the  Administrator  on  or  before  ^>rQ 
14.1988. 

ADOnnaat:  The  locations  for  die  public 
hearings  are  as  foHows: 
Institute  of  Texan  Cultures.  801  South 

Bowie.  Flemisfair  Plaza.  San  Antonio. 

Texas  78206 
2525  Ceremonial  Courtroom.  Everett 

McKinley  Diikaen  Federal  Boildiiw. 

219  South  Dearborn.  Chicago.  Dlinoia 

60804 
Riverfront  Soudi  Hafl.  Cify  of  Miami 

Riverfront  HaO.  Miami  Convention 

Center;  480  S£.  2nd  Avenue.  Miami. 

Florida  33131 
State  Bufldiqg.  Room  1138. 107  S. 

Roadway.  Los  Angeles.  California 

90012 
U.S.  Court  of  Intemational  Trade, 

Ceremonial  Courtroom.  2nd  Floor,  1 

Federal  Plaza.  New  York.  New  York 

10007 
KM  RMIIHH  WFDMIAIIOil  COMTACf: 
Paula  V.  Smith,  Adadaiatxator.  Wage 
and  Hour  Division,  U.&  DepaFtmeot  of 
Labor.  Room  S-3SQ2. 200  Conatitntion 
Avenue  NW,  Washii^oa.  DC  202ia 
(202)  523-6306.  This  is  not  a  toll-free 
nun^r. 


rAMV  wraNMATMN:  On 

December  sa  1988.  the  Department  of 
Ubor  poUi^nd  in  the  Fedaral  Resister 
an  advance  notice  of  proposed 
rulemaking  and  aolice  of  hearings  on 
regulatkais  at  20  CFR  Part  53a  (See  53 
FR  53344.)  These  regulatioBS  pr(diibit  the 
eo^ik^ment  <rf  hooaewarkers  in  the 
wooeo's  appaoel  industry,  lliat  notice 
adviaed  the  puhke  at  betoings  scheduled 
for  Miami.  Florida.  Saa  Antonio.  Texas, 
and  rhir^n  Illinois.  On  January  31. 
1988.  the  Depaitaeat  published  another 
notice  in  die  Fadscal  >  agister  advising 
the  public  diat  additional  hearings 
would  be  sdieduled  for  New  Yoik  City 
and  Los  Aa^e^.  In  addition,  that  notice 
indicated  that  the  Miami  hearing  would 
be  rescheduled  for  a  later  date  as  a 
result  of  the  woikload  in  aoanging  lor 


diese  two  hearinak  finally,  the  notice 

revised  the  date  for  persons  to  notify  the 
Admiaislrator  «f  thair  desire  to  test^ 
and  the  data  for  filing  oaaansBts  on  the 
advance  notice  of  pn^oaed  rulemaking. 
(See  54  FR  4838.) 

Persons  who  do  not  advise  the 
Admiaistintfv  that  they  wish  to  testify 
at  the  haaiings  wiH  be  heard  as  time 
permits  following  those  who  have  been 
scheduled,  bat  they  may  be  limited  to 
ten  sunutes  each  for  their  presentation. 

This  document  was  prepared  under 
the  direcdoa  and  control  of  Paula  V. 
Smith,  Administratar,  Wage  and  Hour 
Division.  ILS.  D^partinent  of  Labor. 


ofPebniaty.Maa. 
AlanC 


DC  OB  this  1st  day 


Acting  AtaiatmtSacxetary  fat  Employmenl 
Skmdank. 


Adminutmor.  WagBoniHom'Dmtion. 
[FK  Doe.  aa-ase  FBad  S-8-aB:  »46  am] 


ENVmONMENTAL  PROTECTION 
AGENCY 


40  CPR  Part  271 

[FRL-S518-8] 

Taxaa;PlRillR 


AQCNCV:  EaviraiBaanlal  ProtectiQn 

Agency. 

AcnOM:  Notioe  of  laovaaad  ndemaklBg. 


:  TW  Bute  of  Texas  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  Environmental  Protection 
Agency  (EPA)  has  reviewed  the  Texas 
application  and  has  made  a  tentative 
determination,  subject  to  public  review 
and  comment  and  a  legislative  change 
which  would  allow  Texas  to  implement 
the  pemutting  portion  of  its  program, 
that  the  Texas  hazardous  waste 
program  revision  satisfies  aH  of  the 
requirements  necessary  to  qualify  for 
final  authorizatioiL  Tliua.  EPA  proposes 
to  approve  the  Texas  hazardous  waste 
program  revisions.  The  Texas 
amHication  for  program  revision  is 
available  im  public  review  and 
comment. 

DATES:  Comments  on  the  Texas  program 
reviaioB  s^icatioa  anst  be  received  by 
the  close  of  business  on  March  6. 1080. 
A  public  hearing  will  be  heldTin 
Tuesday,  Friaruiny  28. 1986.  in  Room  118 
of  the  Stephen  F.  Austin  Office  Building 
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at  1700  North  Congress  in  Austin,  Texas 
at  7  pjn.  to  allow  interested  members  of 
the  public  to  express  their  views  on  die 
program  revisioa  application. 


I  Copies  of  the  Texas 
program  revision  application  are 
available  from  6:30  a  jn.  to  4A)  p  jn. 
Monday  through  Friday  at  the  fc^wing 
addresses  for  inspection  and  copying: 
Texas  Water  Commission  (TWC), 
Library,  Fifdi  Floor,  Stephen  F.  Austin 
State  Office  Building,  1700  North 
Qmgress.  Austin.  Texas  78711.  Hione 
(512)  463-7834:  U.S.  EPA  Region  VL 
Library.  12Ui  Floor.  First  Interstate  Bank 
Tower  at  Fountain  Place,  1445  Roas 
Avenue,  Dallas,  Texas  75202,  Phone 
(214)  655-6444;  and  U.S.  EPA 
Headquarters,  Library,  PM  211A,  401 M 
Street  SW..  Washington,  DC  2046a 
Phone  (202)  382-5926.  Written  comments 
should  be  sent  to  Ms.  Lynn  Prince,  State 
Programs  Section  (6H-41S),  Hazardous 
Waste  Programs  Branch.  U.S.  EPA 
Region  VL  First  Interstete  Bank  Tower 
at  Fountain  Place,  1445  Ross  Avenue. 
Dallas.  Texas  75202.  Phone  (214)  655- 
6780. 


iTKM  contact: 
Ms.  Lynn  Prince.  Stete  Programs  Section 
(6H-HS).  Hazardous  Waste  Programs 
Branch.  \i&.  EPA  Region  VL  First 
Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202,  Phone  (214)  65&-676a 

ARV 


A.Back90und 

Stetes  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "die  Act")  42  U.S.C  88a6(b). 
have  a  continuing  obligation  to  maintain 
a  hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendmente  of  1964 
(Pub.  L  96-616,  November  8. 1984. 
hereinafter  "HSWA")  allows  Stetes  to 
revise  their  programs  to  become 
substentially  equivalent  instead  of 
equivalent  to  RCRA  requiremente 
promulgated  under  HSWA  authorify. 
Stetes  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  imder  section 
3006(g)  of  RCRA.  42  U.S.C.  6828(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  Stete  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  stetutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  Stete  program 
revisions  are  necessiteted  by  changes  to 


EPA's  regulations  to  40  CFR  Parte  260- 
266  and  124  and  270. 

B.  Texas 

The  Stete  of  Texas  initially  received 
final  authorization  in  a  notice  published 
on  December  12. 1984,  and  effective 
December  26, 1964.  Texas  received 
authorization  for  revisions  to  ite 
program  in  notices  published  in  the 
Federal  Register  on  March  26, 1965, 
October  4. 1985,  January  31, 1986.  and 
December  18, 1986.  On  November  12, 
1987,  Texas  submitted  a  program 
revision  application  for  additional 
program  approvals. 

Today,  Texas  is  seeking  approval  of 
ite  program  revision  in  accordance  widi 
S  271.21(b)(4)  for  die  nm-HSWA 
revisions  to  the  Fedo^  RCRA  program 
that  were  published  in  the  Fadaral 
Register  throuj^  July  3. 1986.  These 
revisions  include  such  changes  as  the 
interim  stetus  standards  for  land  fills 
and  the  regulation  of  radioactive  mixed 
waste. 

EPA  has  reviewed  the  Texas 
application,  and  has  made  a  tentative 
determination,  subiect  to  public  review 
and  comment,  and  a  legislative  change 
which  would  allow  Texas  to  implement 
the  permitting  portion  of  ite  program, 
that  die  Texas  hazardous  waste 
program  revision  satisfies  all  of  the 
requiremente  necessary  to  qualify  for 
final  authorization.  Consequentiy,  EPA 
has  made  the  tentetive  determination  to 
grant  Texas  final  authorizatioD  for  the 
additional  program  modifications  once 
the  EPA  concerns  are  satisfactorify 
addressed  by  the  Stete. 

Texas  passed  Article  7  of  the  Texas 
Department  of  Commerce  Act  (Tex.  Rev. 
Civ.  StaL  Ann.  art  4413(301)  section 
7.003(a)  (Vernon  Supp.  1988)).  in  July  of 
1987,  and  it  became  effective  September 
1, 1987.  Section  7.003(a)  of  the  act  is  not 
specific  to  environmental  permite,  but 
applies  to  all  permite  issued  by  a  Texas 
State  Agency  or  potitical  subdivision.  H 
stetes  in  part 

The  approvaL  disapproval,  or  conditional 
approval  of  an  appbcation  for  a  permit  shall 
be  considered  bjr  each  regulatory  agency 
solely  on  the  basis  of  *  *  *  reqnirements  in 
effect  at  the  time  the  origmal  application  for 
the  pennit  is  filed.  If  a  series  of  permits  is 
required  for  a  proiect  the  *  *  *  requirements 
in  effect  at  the  time  the  original  application 
for  the  firet  permit  in  that  series  is  filed,  shall 
be  the  sole  basis  for  consideration  of  all 
subsequent  permits  required  for  the 
completion  of  the  project 

Federal  regulations  require  that  EPA 
approve  or  disapprove  RCRA  Stete 

program  revisions  based  on  the        

requiremente  of  40  CFR  Part  271  (40  CFR 
271.21(b)(2)).  One  of  these  requirements, 
(  271.14,  concerns  permitting.  All  Stete 


RCRA  programs  must  have  legal 
authority  to  implement  the  conditions  in 
S  270.32  (40  CFR  271.14(k}).  Section 
270.32(b)(l]  states  that  each  RCRA 
permit  shall  include  conditions 
necessary  to  achieve  compliance  with 
the  regulations  including  the  applicable 
requiremente  of  the  regulations  (40  CFR 
270.32(b)(1)).  For  a  State-issued  permit 
an  appticable  requirement  is  a  State 
statutory  or  regntetory  requirement 
which  takes  effect  prior  to  final 
administrative  disposition  of  a  permit 
(40  CFR  270.32(c)). 

Texas  regulations  are  equivalent  to 
these  regulatitms.  They  require  that  any 
statutory  or  regulatory  requirement 
which  takes  effect  prior  to  final 
administrative  disposition  of  a  permit 
application  shall  be  included  in  the 
permit  (31 TAC  305.127(4)(b)).  However, 
in  July  1967.  the  Texas  Department  of 
Commerce  Act  was  passed  and.  as 
noted  above,  it  requires  that  State 
agencies  use  solely  those  regulations  in 
effect  at  the  time  of  permit  filing  when 
processing  a  pennit  Because  statutory 
authorify  prevails  over  regulatory 
authorify,  the  provisions  of  31  TAC 
305.127(4)(b)  may  be  considered  to  have 
been  legislatively  pre-empted. 
Therefore,  Texas  does  not  currendy 
have  equivalent  regulations  for  40  CFR 
270.32.  nor  does  Texas  have  the 
authorify  to  carry  out  the  conditions  in 
40  CFR  270.32  as  required  by  40  CFR 
271.14. 

The  next  regulariy  scheduled  session 
of  die  Texas  legislature  is  in  January. 
1989.  The  Governor  of  the  Slate  of  Texas 
indicated  by  letier  to  the  Regional 
Administrator  of  Region  VL  dated 
August  22. 1988,  that  the  executive 
branch  of  the  State  government  is 
committed  to  taking  steps  to  ensure  that 
the  legislature  passes  an  amendment  to 
the  Department  of  Commerce  Act  which 
would  exclude  permitting  under  the 
RCRA  program  from  the  requiremente  of 
the  act 

When  a  legislative  amendment 
becomes  effective,  Texas'  program  will 
satisfy  all  the  requirements  necessary 
for  final  authorization.  EPA  proposes 
that  Texas  be  granted  final 
authorization  for  ite  revised  RCRA 
program  once  a  satisfactory  amendment 
to  the  Department  of  Commerce  Act 
becomes  effective.  EPA  will  provide 
subsequent  notice  once  the  amendment 
is  adopted  by  the  legislature,  and  the 
Final  Authorization  will  become 
effective  only  after  the  effective  date  of 
the  amendment  If  the  amendment  is  not 
adopted  by  the  end  of  the  next  regular 
legislative  session  in  1989,  then  EPA  will 
commence  proceedings  under  the 
r^ulations  at  40  CFR  271.23(b)  to 


Federal  Register  /  Vol  54.  No.  22  /  Friday.  February  3.  1969  /  Proposed  Rules 


withdraw  approval  of  the  authorized 
Texas  program.  The  criteria  for 
withdrawing  approval  of  State  programs 
is  found  in  40  CFR  271.22. 

The  public  may  sulunit  written     ■ 
comments  on  EPA's  tentative 
detennination  until  March  6, 1980. 
Copies  of  the  Texas  application  for 
program  revision  are  available  for 
inspection  and  oopjring  at  die  locations 
indicated  in  the  "Moomnn"  section  of 
diis  notice. 

The  Final  Determination  will  be   .. 
published  in  die  Fedetal  Ragistsr. 

The  Texas  program  revisions  include 
changes  to  the  base  program  as  weU  as 
changes  to  the  subsequent  post-base 
program.  The  Texas  Water  Commission 
adopted  permanent  revisions  in  31 TAC 
Chapters  281. 301. 306. 335.  and  337.  The 
State's  new  regulations  pick  up  changes 
in  the  Federal  RCRA  program  through 
die  July  14. 1966.  publication  of  die 
Fedetal  Ragistar.  The  State  of  Texas  has 
also  picked  up  some  of  the  provisions  of 
HSWA  aldiough  Uie  State  is  not  seeking 
HSWA  authorization.  For  example, 
Texas  does  not  seek  authorization  of  the 
availability  of  information  provisions 
contained  in  section  3006(f)  of  RCRA. 

EPA  can  authorize  those  Texas  rules 
which  are  more  stringent  than  the 
Federal  program.  Since  Texas' 
regulations  include  many  more  stringent 
"HSWA-type"  requirements.  EPA  plans 
to  authorize  these  regulatiims  as  nuwe 
stringent  provisions  of  the  Texas 
authorizRl  RCRA  program.  The 
"HSWA-type"  requirements  will  not  be 
authorized  for  HSWA  purposes  at  this 
time,  and  EPA.  therefore,  will  retain  its 
responsibilities  to  carry  out  the  HSWA 
provisions  in  Texas. 

The  Texas  provisions  incorporating 
the  Federal  HiSWA  provisions 
concerning  research,  development,  and 
demonstration  permits  for  suthorization 
cannot  be  considered  as  equivalent  or 
more  stringent.  RCRA  (pre-HSWA) 
requirements.  Texas  has  not  applied, 
nor  is  it  required  at  diis  time  to  apply, 
for  authorization  of  these  Federal 
HSWA  requirements.  Therefore, 
Subchapter  K  of  31  Texas 
Administrative  Code  Oiapter  305  (as 
amended  July  14, 1987)  is  not  being 
considered  as  part  of  the  authorized 
State  program. 

Although  these  new  provisions  are  not 
as  stringent  as  RCRA  permitting 
requirements,  they  may  be  equivalent  to. 
or  more  stringent  than,  the  newer  and 
more  flexible  permitting  authorities  for 
research,  developnpent  and 
demonstration  facilities  that  HSWA 
provides. 

EPA  will  consider  these  provisions 
when  Texas  applits  for  HSWA 
authorization.  i 


The  State  also  submitted  revisions  to 
the  Program  Description.  Attorney 
General's  Statement  and  the 
Memorandum  of  Agreement  between 
the  State  of  Texas  and  EPA.  Region  VL 
Tliree  executed  Memoranda  of 
Undtfstandii^  (MOUs)  were  slso 
submitted.  The  first  MOU  is  between  die 
Railroad  Commission  of  Texas,  TWC 
and  the  Texas  Department  of  Health 
(TDH).  That  document  addresses  the 
Jurisdictional  division  among  the 
agencies  over  wastes  that  result  bom 
activities  associated  with  the 
exploration,  development,  and 
production  of  oil  or  gas  and  the  refiitfog 
of  oil  The  second  MOU  between  TWC 
and  TDH  conconed  the  regulati(»  and 
management  of  radioactive  mixed 
wastes.  The  third  MOU  between  TWC 
and  the  Attorney  General  of  Texas 
concerned  public  participation  in  the 
State  hazardous  waste  enforcement 
process. 

The  State  of  Texas  is  not  seeking 
authority  over  activities  on  Indian  lands. 

C  Codiflcadon  in  Part  272 

EPA  will  use  Part  272  for  codification 
of  the  decision  to  authorize  the  Texas 
program  and  for  incorporation  by 
refermce  of  those  provisions  of  the 
Texas  statutes  and  regulations  that  EPA 
will  enforce  under  sections  3006, 3013, 
and  7003  of  RCRA.  Therefore.  EPA  is 
proposing  to  amend  Part  272,  Subpart 
SS.  A  separate  notice  will  be  published 
for  the  proposed  codification. 

Compliance  YfUh  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
e05(b).  I  hereby  certify  diet  diis 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  szoall  entities.  This 
authorization  does  not  create  any  new 
requirements  but  simply  approves 
requirements  which  are  already  State 
law.  It  does  not  impose  any  new 
burdens  on  smaU  entities.  This  rule, 
therefore,  does  not  require  a  regulaUny 
flexibility  analysis. 

List  of  Subjects  hi  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials. 
Transportation,  Hazardous  waste,     ~ 
Indian  lands.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 


Authority:  This  aotice  is  issued  under  the 
authority  of  Swrttoos  lOOS,  a8Qe(a),  and  3006 
of  the  Solid  Waste  Dispoaal  Act  at  amended. 
42  US.C  eoos.  a912(a)  and  eK8L 

Dated  September  lO,  lOn. 
|ooephII.Winkla. 
Acting  RagionalAdmini»trator. 
(FR  Doc  40-2184  Filed  2-2-80: 8:45  am) 
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Aci  ylonlti  ■•  Dutedteiw  Copolywwr, 
FMC  Y«low  Na  6  Alumlnuw  Late,  2- 
(2'*l  lydroiy^'livlliylpMnyl) 
DwnoinBcOMi  ana  URBOScyi  «iO'Ui' 


Totorwios  Exwnptiofw 

Aomcv:  Environmental  Itetection 
Agency  (EPA). 
action:  Proposed  rule.' 


f.  This  document  proposes  that 
acrylonitrile-butadiene  copolymer  (CAS 
Reg.  No.  9003-18-^).  FD&C  Yellow  No.  6 
aluminum  lake  (CAS  Reg.  No.  15790-07- 
5),  2-(2'-hydroxy-5'-methylphenyl) 
benzotiiazole  (CAS  Reg.  No.  2440-22-4), 
and  octadecyl  3,5-di-tert-butyl-4- 
hydroxyhydrodnnamate  (CAS  Reg.  Na 
2082-79-3)  be  exempted  baa  the 
requirement  of  a  tolerance  when  used  as 
inert  ingredients  (components  of  ear 
tags  and  similar  slow-release  devices)  in 
pesticide  formulations  applied  to 
animals.  This  proposed  r^tdation  was 
requested  by  Y-Tex  Corp. 
DATE  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300195).  must  be  received  on  or  before 
February  21. 1989. 

ADOWtW;  By  mail  submit  comments  to: 
Program  Management  and  Support 
Division  (TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401 M  St..  SW..  Washington.  DC 
20460.  In  person,  deliver  comments  to: 
Registration  Support  Branch. 
Registration  Division  (TS-767C). 
Environmental  Protection  Agency.  Rm. 
716,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  dociiment  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'  "Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  In  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 


Fed»al  R<gi»ter  /  Vol.  54.  No.  22  /  Friday,  Febraary  3,  1969  /  Proposed  Rules 


5503 


without  prior  notioe  to  the  stdmiitter.  All 
written  comments  will  be  available  for 
public  inspecti<m  in  Rm.  246  at  the 
address  given  above  bom  6  a  jn.  to  4 
p  JiL.  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  njRTHBI  MFOMMTNM  CONTACR 


By  mail:  Kerry  B.  Leifer.  Registration 
Support  Branch.  Environmental 
Protection  Agency,  401 M  SL.  SW., 
Washington.  DC  2046a 

Office  location  and  telephone  number. 
Registration  Support  ftanch.  Rm.  716, 
CM  #2, 1021  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703)-557-770a 

8UPPLIMDITAIIV  IWTOiaiATlOW;  At  die 
request  of  Y-Tex  Corp..  the 
Administrator  proposes  to  amend  40 
CFR  180.1001(e)  by  establishing  an 
exemption  bom  the  requirement  of  a 
tolerance  for  acrylonitrile-botadiene 
copolymer.  FD&C  Yellow  Na  0 
aluminum  lake,  2-(2'-hydroxy<fi'- 
methylphenyl)benzotriazde.  and 
octadecyl  3.5-di-t^-botyl-4- 
hydroxyhyAt)clnnainate  when  used  as 
inert  ingredients  (components  of  ear 
tags  and  similar  slow-release  devices  in 
pesticide  formulations  applied  to 
animetls. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  hi  40  CFR  162.3(c).  and  tnchde, 
but  are  not  limited  ta  the  following 
types  of  ingredients  (except  mdien  diey 
have  a  pestiddal  efficacy  of  their  own): 
Solvents  sudi  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
dlatomaceous  eartli;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents;  and 
propellents  in  aerosol  dispensers  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxidty;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  indude  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  condusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredients. 
Acrylonitrile-butadUene  copolymer  (CAS 
Reg.  No.  9003-16-3),  FD&C  Yellow  No.  6 
aluminum  lake  (CAS  Reg.  No.  15790-07- 
5),  2-(2-hydroxy-5-methylphenyl) 
benzotriazole  (CAS  Reg.  No.  2440-22-4). 
and  octadecyl  3,5-di-tert-butyl-4- 
hydroxycinnamate  (CAS  Reg.  No.  2082- 
79-3). 


Name  and  address  of  requestor.  Y- 
Tex  Corporation.  P.O.  Box  145a  1825  Big 
Horn  Avenue,  Cody,  WY  82414 

Bases  for  approval 

Aayltmitrile-butadiene  copolymer— 

1.  Because  of  their  high-average 
molecular  weight,  insoluble  form,  and 
solid  nature,  butadiene  copolymers  are 
not  expected  to  result  in  residues  In 
meat  and  milk  or  to  be  bioavailable. 

2.  Toxicity  data  for  the  major 
monomer,  acrylonltrile,  were 
extensively  reviewed  by  the  U.S.  Food 
and  Drug  Admlnlsti-ation  (FDA)  (49  FR 
36635;  September  19, 1964).  FDA 
conduded  that  the  worst-case  exposure 
to  this  monomer  would  result  in  an 
upper  daily  lifetime  oncogenic  risk  of 
less  than  1.2X10- '',  based  on  a  daily 
lifetime  consumption  of  1,060  grams  of 
soft  drinks  contained  in  acrylonltrile/ 
styrene  plastic  beverage  botties  [bom 
which  the  monomer  might  be  expeded 
to  migrate)  with  acrylonltrile  monomer 
concentrations  not  exceeding  80  ppm. 

3.  Residues  of  acrylonltrile  or  1,3- 
butadiene  are  not  expeded  to  be 
present  at  toxicologlcally  significant 
levels  in  meat  and  milk  based  upon  the 
maximum  concentrations  of  these 
monomers  (0.5  ppm  acrylonltrile,  0.005 
ppm  1,3-butadiene)  in  the  devices  per  se. 

4.  Acrylonitrile-butadiene  copolymers 
are  deared  under  21  CFR  181.32  as 
prior-sanctioned  substances  used  in 
certain  articles  intended  to  contad  food. 
Listed  artides  indude  films  (21  CFR 
181.32(a)(l)(ii)— no  restriction),  coatings 
on  paper  and  paperboard  products  in 
contact  with  meat  and  lard  only  (21  CFR 
181.32(a)(2)(i)— blended  widi  pdyvinyl 
chloride  (PVC)),  coatings  on  conveyor 
belts  used  with  fi^sh  fivlts.  vegetables, 
and  fish  (21  CFR  181.32(a)(2)(ii)— 
blended  wiUi  PVC  mixed  widi 
neoprene).  and  extruded  pipe  (21  CFR 
181.32(a)(3)(iii)— blended  widi  PVC). 

5.  Acrylonltrile  copolymers  may  be 
safely  used  on  an  interim  basis  as 
artides  or  components  of  artides 
intended  for  use  in  contact  with  food 
subject  to  certain  prescribed  limitations 
on  acrylonltrile  monomer  extraction 
under  21  CFR  180.22. 

FD6€  Yellow  No.  6  aluminum  lake— 
1.  Residues  of  FD&C  Yellow  No.  6 
aluminum  lake  in  meat  end  milk  are  not 
expected  to  be  of  sufficient  magnitude  to 
warrant  toxicological  concern. 

2.  FD&C  Yellow  No.  6  is  permanendy 
listed  for  general  use  as  a  color  additive 
In  foods,  drugs,  cosmetics,  and  medical 
devices  under  21  CFR  Parts  74, 81. 82. 
and  201. 

3.  Lakes  of  FD&C  Yellow  No.  6  are 
provisionally  listed  as  color  additives 
under  21  CFR  81.1,  and  specifications 


are  given  under  21  CFR  82.51  and  21 
CFR  82.706. 

2-f2'-Hydroxy-S-methylphenyl) 
benzotriazole — 1.  Residues  of  2-{Z- 
hydroxy-5'-methylphenyl)benzotriazole 
in  milk  and  meat  are  not  expeded  to  be 
of  sufficient  magnitude  to  warrant 
toxicological  concern. 

2. 2-(2'-Hydroxy-5'-methylphenyI) 
benzotriazole  is  deared  under  21  CFR 
178.2010  as  an  antioxidant  and/or 
stabilizer  in  polymers  used  in  the 
manufacture  of  artides  or  components 
of  artides  intended  for  use  In  producing, 
manufacturing,  packing,  processing, 
preparing,  treating,  packaging,       -^ 
transporting,  or  holding  food. 

Octadecyl  3,5-di-tert-butyl-4- 
hydroxyhydrocinnamate — 1.  Residues  of 
octadecyl  3,5-di-tert-butyl-4- 
hydroxyhydrodnnamate  in  milk  and 
meat  are  not  expected  to  be  of  suCBdent 
magnitude  to  warrant  toxicological 
concern. 

2.  Octadecyl  3,5Kli-tert-butyl-4- 
hydrox3rfaydrocinnamate  is  cleared 
under  21  CFR  177.1010  as  an  antioxidant 
and  stabilizer  in  resinous  and  polymeric 
coatings  used  as  the  food-contad 
surface  of  ertides  intended  for  use  in 
producing,  manufacturing,  packing, 
processing,  preparing,  tree  ting, 
packaging,  transporting,  or  heading  food. 

3.  Octadecyl  3.5-di-tert-butyl-4- 
hydroxyhydrodnnamate  is  deared 
under  21  CFR  178.2010  as  an  antioxidant 
and/or  stabilizer  in  polymers  used  in  the 
manufacture  of  artides  or  components 
of  artides  intended  for  use  in  producing, 
manufacturing,  packing,  processing, 
preparing,  treating,  packaging, 

.  transporting,  or  holding  food. 

EPA  has  initiated  new  review 
procedures  for  tolerance  exemptions  for 
inert  ingredients.  Under  these 
procedures  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  sdentific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
additional  test  data -will  be  required  to 
support  this  regulation. 

Based  on  the  above  information  and 
review  of  its  use,  it  has  been  foimd  that    . 
when  used  in  accordance  with  good 
agricultiiral  practices  these  ingredients 
are  useful  and  do  not  pose  a  hazard  to 
humans  or  the  environment.  In 
conclusion,  the  Agency  has  determined 
that  the  proposed  amendments  to  40 
CFR  Part  180  will  pose  no  hazard  to  die 
public  health.  It  is  therefore  proposed 
that  the  regulation  be  established  as  set 
forth  below. 

Any  person  who  has  registered  or 
submitted  an  appUcation  for  registration 
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of  •  pesticide  under  die  Federal 
Insectidde,  Fungicide,  and  Rodentidde 
Act  (FIFRA),  aa  amended,  that  contain* 
diese  inert  ingredients  may  request 
within  IS  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  40e(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act 

Interested  persons  are  invited  to  '-*" 
submit  written  comments  on  die 
proposed  regulation.  Comments  must     ■ 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  [OFP-a00196].  All 
written  comments  filed  in  response  to 
this  proposal  will  be  available  for 
inspection  in  the  Registration  Support 
Branch  at  the  address  given  above  from 
8  a.m.  to  4  p jn.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  die  requirements  of  die 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat  1164. 5  U.S.C  aOl-612).  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
eomomic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
die  Fedaral  Ragistar  of  May  4. 1961  (46 
FR  24950). 

List  of  Subjects  in  49  CFR  Part  119 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated  January  23. 1960. 

Dinctor,  Reg^tmtioa  DMaion.  Office  cf 
Pittticidt  PngrantM. 

Therefore,  it  is  proposed  that  Part  160 
be  amended  as  follows: 

PART  190-tAIIEHO6Dl   ■ 

1.  The  authority  citation  for  Part  180 
cootinnes  to  read  as  follows: 

AatlMritjr:  a  VS.C.  34e«. 

S.  Section  18ai001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  in^edients,  to  read  as  follows: 

liaoiioei 


ofa 


AofytonHril^^ulih 


OMiitrl 


(CAS  R^^  No^ 
9003-1S-3) 
oonlanning  to  21 
CFR  180.22. 


Na 


FOaCYc 

e 

(CAS  Rag.  Na 

15790-07-^ 


2H?-HydraMy-6'- 


Not  fPOf9 

•«n2%by 

tof 


foniwMton. 


tMftto-tianto 
(CAS  Rag.  Na 
2440-22-4). 


OdadKyO.Mk 
twMulyM- 

oinnanwla  (CAS 
Rtg.Na2082- 


Noll 


lonnulsttoft 


Not  ffiOfS 
t«na5% 
by  wiiQ^  of 


tofmulMon. 


[FR  Doc.  8e-2ia«  Filed  a-2-80;  8:45  am] 


COMMISSION  ON  CIVIL  RIQHT8 
46CFRPM1704 
mpMnMiiiauun  or  rfVMioniQf 

NllWIIiailOn  IWIININ  ACI 


r.  United  States  Commission  on 
Civil  Rights. 

:  Proposed  rule. 


R  The  United  States 
Commission  on  Civil  Rights  proposes  to 
amend  its  Information  Olsclosura 
regulations  to  incorporate  the  recent 
changes  to  the  Freedom  of  Information 
Act  (FOIA)  regarding  requests  for  law 
enforcement  records  and  the 
establishment  and  waiver  of  fees  to  be 
charged  for  securdi,  review  and 
duplication  of  records  in  response  to 
FOIA  requests.  These  proposed  rules 
follow  giddance  issued  by  the  Office  of 
Management  and  Budget 
OATH  Comments  on  these  proposed 
rules  must  be  received  on  or  befora 
March  6. 1969. 


(e)*** 


;  Written  comments  should  be 
submitted  to:  William  H.  Cillers, 
Solicitor,  U.S.  Commission  on  Civil 
Rights.  1121  Vermont  Avenue,  NW., 
Room  606,  Washington.  DC  20425.  (202) 
376-6514. 


KM  niRTNVI  MRMMATION  CONTACT: 

WilUam  R  Cillers.  Solicitor,  U.S. 
Commission  on  Civil  Rights,  1121 
Vermont  Avenue,  NW.,  Room  606, 
Washington.  DC  20425,  (202)  37ft-8514. 
tumMMmnun  mronmAivm:  The 
Freedom  of  Information  Reform  Act  of 
1966  (FOIRA)  (Pub.  L  99-570)  amended 
the  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C  552)  by  modifying  the  terms  of 
exemption  7  and  by  supplying  new 
provisions  relating  to  the  chairging  and 
waiving  of  fees,  li^e  piupose  of  these 
proposed  rules  is  to  implement  the 
changes  mandated  by  the  FOIRA.  These 
proposed  changes  to  the  Commission's 
Information  Disclosinv  regulations  at  45 
CFR  Part  704  are  in  accordance  with 
guidelines  published  by  the  Office  of 
Management  and  Budget  (OMB)  at  52  FR 
10012  (March  27, 1987). 

The  FOIRA  established  three  levels  of 
fees  that  may  be  charged  depending  on 
the  identity  of  the  requester  and  the 
anticipated  use  of  the  requested 
information.  These  propped  rules 
provide  for  the  chaiging  of  fees  as 
follows:  (1)  Representatives  of  the  news 
media  as  well  as  educational  and 
noncommercial  scientific  institutions — 
document  duplication  alone;  (2) 
commercial  use  requestors    duplication, 
search  and  review  time;  and  (3)  all  other 
requesters— duplication  and  search 
time.  Those  requesters  subject  to  search 
and/or  duplication  fees,  with  the 
exception  of  commercial  use  requesters, 
will  not  be  charged  for  the  fint  two 
houn  of  search  time  or  the  first  100 
pages  duplicated. 

These  proposed  rules  also  implement 
the  FOnO\  provisions  regarding  fee 
waiven  or  reductions.  Fee  waivera  will 
be  warranted  if  the  requester  can 
satisfactorily  demonstrate  that  the 
disclosure  of  requested  information  is  in 
the  public  interest  because  it  is  likely  to 
contribute  significantiy  to  the  public's 
undentanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

The  Commission's  rule  concerning 
exemption  7  of  the  FOIA  is  being 
revised  to  reflect  the  new  standud 
promulgated  by  the  FOIRA.  The  general 
thrust  of  the  revised  standard  is  to 
broadna  the  scope  of  the  exemption  on 
law  enforcement  records  or  information. 
Exemption  7  is  rarely  used  by  the 
Commissitm  in  processing  FOIA 
requests. 

These  proposed  regulations  would 
also  update  the  Commission's  current 
regulations.  The  revised  authority 
section  omits  reference  to  a  superseded 
Commission  authorizing  statute. 
Additionally,  the  charge  for  certification 
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of  copies  has  been  raised  from  $1.00  to 
$3.00,  and  the  charge  for  duplication  of 
paper  records  has  been  raised  from  $.03 
to  $.20.  Finally,  the  provision  granting 
appeal  from  the  Solicitor's  decision  on 
fee  waiven  or  reductions  has  been 
eliminated. 

These  rules  do  not  constitute  "major 
rules"  within  the  meaning  of  &cecutive 
Order  No.  12291.  The  requirements  of 
the  Regulatory  Flexibilify  Act  5  U.S.C 
605(b).  do  not  apply. 

List  of  Subjects  in  45  CFR  Part  704 

Freedom  of  information. 

Therefore,  for  the  reasons  set  forth 
above,  the  Commission  proposes  to 
amend  its  Information  Disclosure  rules, 
45  CFR  Part  704,  as  follows: 

PART  704— [AMENDED] 

1.  The  authority  citation  for  Part  704  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  lS75-1975(f);  5  U.S.C 
552. 

2.  Section  704.1  paragraphs  (e), 
(f)(l)(vii)  and  (f)(2)  are  revised  to  read 
asfoUows:  — 


f  704.1 
UA&SS2. 


pursuant  to5 


fe)  Fees— {1  J  Definitions.  The 
following  ddinitions  apply  to  the  terms 
when  used  in  this  section: 

(i)  "Direct  costs"  means  those 
expenditures  which  the  Commission 
actually  inctirs  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  request  made 
under  S  704.1(d)  of  this  Part.  Direct  costs 
include,  for  example,  the  salary  of  the 
employee(8)  performing  the  work  (the 
basic  rate  of  pay  for  the  eQ^>loyee(s) 
plus  16  percent  of  that  rate  to  cover 
benefits)  and  the  cost  of  (^lerating 
duplicating  machinery.  Not  included  in 
direct  costs  are  overhead  expenses  such 
as  costs  of  space,  and  heating  or  lighting 
the  facility  in  which  the  records  are 
stored. 

(ii)  "Search"  means  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request  including  page-by-page  or 
line-by-tine  identification  within 
documents.  However,  an  entire 
document  will  be  duplicated  if  this 
would  prove  to  be  a  more  efficient  and 
less  expensive  method  of  complying 
with  a  request  than  a  more  detailed 
manner  of  searching.  "Search"  is 
distinguished  from  "review"  of  material 
in  order  to  determine  whether  the 
material  is  exempt  from  disclosure. 

(iii)  "Duplication"  means  the  process 
of  making  a  copy  of  a  document 
necessary  to  respond  to  a  request  for 


disclosure  of  records.  Such  copies  can 
take  the  form  of  paper  or  machine 
readable  doounentation  (e.g.,  magnetic 
tape  or  disk),  among  othera. 

(iv)  "Review"  means  the  process  of 
examining  documents  located  in 
response  to  an  information  request  to 
determine  whether  any  portion  of  any 
document  is  permitted  to  be  withheld.  It 
also  includes  processing  any  documents 
for  disclosure,  e.g.,  doing  all  that  is 
necessary  to  prepare  them  for  release. 
Review  does  not  include  time  spent 
resolving  general  legal  or  policy  issues 
regarding  the  application  of  exemptions. 

(v)  "Commercial  use  request"  means  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
pereon  on  whose  behalf  the  request  is 
made.  In  deciding  whether  a  requester 
properly  belongs  in  this  category,  the 
Solicitor  will  determine  the  use  to  which 
a  requester  will  put  the  documents 
requested.  When  the  Solicitor  has 
reasonable  cause  to  doubt  such 
intended  use,  or  where  such  use  is  not 
clear  from  the  request  itself,  the  Solidtw 
will  seek  additional  clarification  before 
assigning  the  request  to  a  spedfic 
category. 

(vi)  "Educational  institution"  means  a 
school  an  institution  of  hi^er 
education,  an  institution  of  professional 
education  or  an  institution  of  vocational 
education,  which  operates  a  program  at 
programs  of  scholariy  research. 

(vii)  "Noncommercial  scientific 
institution"  means  an  institution  that  is 
not  operated  on  a  commercial  basis  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(viii)  "Representative  of  the  news 
media"  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  at 
broadcast  news  to  the  pubUc.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  News 
media  entities  include  television  or 
radio  stations  broadcasting  to  the  public 
at  large,  and  publishers  of  periodicals 
(but  only  in  those  instances  when  they 
can  qualify  as  disseminators  of  "news") 
who  make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  "Freelance"  journalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it 

(2J  Costs  to  be  included  in  fees.  The 
direct  costs  included  in  fees  will  vary 


according  to  the  following  categories  of 
requests: 

(i)  Commercial  use  requests.  Fees  will 
include  the  Commission's  direct  costs 
for  searching  for,  reviewing,  and 
duplicating  die  requested  records. 

(ii)  Educational  and  noncommercial 
scientific  institution  requests.  The 
Commission  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 
duplication  alone,  excluding  charges  for 
the  first  100  pages.  To  be  el^ble  for 
inclusion  in  this  category,  requestera  ^ 
must  show  that  the  request  is  being 
made  under  the  auspices  of  a  qual^ying 
institution  and  that  the  records  are 
aought  in  furtherance  of  scholariy  (if  the 
request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  noncommercial  scientific 
institution)  research. 

(iii)  Requests  from  representatives  of 
the  news  media.  The  Commission  will 
provide  docxunents  to  requesters  in  this 
category  for  the  cost  of  duplication 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in  this 
category  a  requester  must  meet  the 
criteria  in  paragraph  (e)(l)(viii)  of  this 
section. 

(iv)  All  other  requests.  The 
Commission  will  charge  requesters  who 
do  not  fit  into  any  of  the  categories  in 
paragraphs  (e)(2)  (!)  through  (iii)  of  diis 
section  fees  which  cover  ^  direct  costs 
of  searching  for  and  duplicating  records 
that  are  responsive  to  the  requests, 
except  for  the  first  two  hours  of  search 
time  and  the  firat  100  pages  duplicated. 
However,  requests  bom  persons  for 
records  about  themselves  will  continue 
to  be  treated  under  the  fee  provision  of 
the  Privacy  Act  of  1974  and  S  706.10  of 
this  chapter. 

f3J  Fee  calculation.  Fees  will  be 
calculated  as  follows: 

(i)  Manual  search.  At  the  salary  rate 
(basic  pay  plus  16  percent)  of  the 
employee(s)  making  the  search. 

(ii)  Computer  search.  At  the  actual 
direct  cost  of  providing  the  search, 
including  computer  search  time  direcdy 
attributable  to  search  for  records 
responsive  to  the  request  runs,  and 
operator  salary  aiqiortionable  to  the 
search. 

(iii)  Review  (commercial  use  requests 
only).  At  the  salary  rate  (basic  pay  plus 
16  percent)  of  the  employee(8) 
conducting  the  review.  Only  the  review 
necessary  at  the  initial  administrative 
level  to  determine  the  applicabilify  of 
any  exemption,  and  not  review  at  the 
administrative  appeal  level  will  be 
included  in  the  fee. 

(iv)  Duplication.  At  20  cents  per  page 
for  paper  copy.  For  copies  of  records 
prepared  by  computer  (such  as  tapes  or 
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printoots).  the  actual  coat  of  productton, 
including  operator  time,  «vill  be  charged. 

(t)  Additional  ■anrioaa;  certification. 
Exprees  Bail  and  odMf  additional 
services  that  nay  be  arranged  by  the 
requester  wiU  be  charpsd  at  actual  cost. 
The  be  far  certification  or 
authenticatioa  of  copies  shall  be  t&JOO 
per  documenL 

(vi)  Assessment  of  interest  The 
Coamission  may  begin  assessing 
interest  diaiges  on  me  31st  day 
f oUowriag  the  day  the  fee  biO  is  sent 
Interest  will  be  at  the  rate  prescribed  in 
31  U.&C  3717  and  will  aocrae  from  the 
dateof  UDing. 

(vii)  No  foe  shaU  be  chaiged  if  the 
total  billable  cost  calculated  under 
paragraphs  (e)  (2)  and  (3)  of  this  section 
is  less  than  tioJOO. 

(4)  Waiver  or  reduction  of  fee*,  (i) 
Documents  will  be  furnished  without 
charge,  or  at  a  reduced  charge,  where 
disdosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(ii)  Whenever  a  waiver  or  reduction  of 
fees  is  granted,  only  one  copy  of  the 
record  wiD  be  furnished. 

(iil)  The  decision  of  the  Solicitor  on 
any  fee  waiver  or  reduction  request 
shall  be  ffaud  and  unappealable. 

(5)  Fayment  procedures,  (i)  Fee 
payment  Payment  of  fees  shall  be  made 
by  cash  (if  delivered  in  person),  check  or 
money  order  payable  to  the  United 
States  Commission  on  Cfvfl  Rights. 

(ii)  Notification  of  fees.  No  work  shall 
be  done  that  will  result  in  fees  in  excess 
of  tZ5in  without  written  authorization 
from  the  requester.  Where  it  is 
antidpeted  th^  fees  will  exceed  $25.00, 
and  the  requester  has  not  indicated  in 
advance  a  willingness  to  pay  fees  as 
high  as  are  antic^ted,  the  requester 
will  be  notified  of  the  amount  of  die 
projected  fees.  Hie  notification  shall 
offer  the  raqaester  an  opportunity  to 
confer  witk  Hw  Solicitor  hi  an  attempt  to 
reformulate  the  request  so  as  to  meet  die 
requester's  needs  at  a  lower  cost  The 
administrative  time  Undts  prescribed  in 
5  U.S.C  5S2(a)(e)  will  not  begin  until 
after  Ike  raqaester  ayees  in  writing  to 
acoe|>t  the  prospective  charges. 

(8)  Advance  payment  offeee.  When 
fees  are  projected  to  exceed  t2S0.0a  die 
reqnestar  may  be  required  to  make  an 
advance  payment  of  all  or  part  of  the  fee 
befora  the  raqaeet  is  processed  If  a 
requester  has  previously  faded  to  pay  a 
fee  in  a  timely  fashion  (i.e.  within  30 
days  of  dM  billing  date),  die  requester 
will  be  reqnifsd  to  pay  the  fuU  amount 
owed  plas  any  appUcable  interest  and 


to  make  an  advance  payment  of  the  foil 
amount  of  die  estimated  fee  before  a 
new  or  pending  request  is  processed 
from  that  requester.  Hie  administrative 
time  units  prescribed  in  5  U.S.C. 
552(a)(e)  wffl  not  begin  until  after  die 
requester  has  complied  with  this 
provision. 

(7)  Other  provisions,  (i)  Charges  for 
unsuccessful  search.  Charges  may  be 
assessed  for  time  spent  searching  for 
requested  records,  even  if  the  search 
fails  to  locate  responsive  records  or  the 
records  are  determined,  after  review,  to 
be  exempt  from  disdosure. 

(U)  AfBregating  requests  to  avoid  fees. 
Multiple  requests  shall  be  aggregated 
when  the  Solidtor  reasonably 
determines  that  a  requester  or  group  of 
requesters  is  attempting  to  \xeak  down 
a  request  into  a  series  of  requests  to 
evade  fees. 

(iii)  Debt  Collection  Act.  The  Debt 
CoDection  Act  indudlng  disdosure  to 
consumer  reporting  agendes  and  use  of 
collection  agencies,  will  be  used  to 
encourage  payment  where  appropriate. 

(f)  Exemptions  (5  U.S.C  552(b)). 

(ir  *  * 

(vii)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  recoids  or  information: 

(A)  Coald  reasonably  be  expected  to 
interfere  widi  enforcement  proceedings, 

(B)  Could  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication. 

(C)  Could  reasonably  be  expected  to 
constituts  an  unwarranted  invasion  of 
personal  privacy. 

(D)  Could  reas<mably  be  expected  to 
disdose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  whidi  furnished 
informatian  on  a  confidential  basis. 

(E)  Coold  disdose  techniques  and 
prooeduras  for  all  enforcement 
inveetigBtions  or  proeecntions,  or  could 
disdose  gnideiinse  for  law  enforcement 
investigstions  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law,  or 

(F)  Could  reasonably  be  expected  to 
endangsr  te  life  or  physical  safety^ of 
any  individual: 

(2)  Invesdgatofy  records  or 
information.  (S  U.8.C.  552(b)(7)).  (i) 
Among  the  docenients  exempt  from 
disdosure  pursuant  to  1 704.1(f)(lHvii) 
shsll  be  records  or  information 
reflecting  investigations  which  dther  are 
conducted  for  the  purpose  of 
determining  whether  a  violation(s)  of 
legal  right  has  taken  place,  or  have 
disclosed  that  a  violation(8)  of  legal 


ri^t  has  taken  place,  but  only  to  die 
extent  that  production  of  such  records  or 
information  would  fall  within  the 
classifications  established  in  paragraph 
(f)(l)(vii)(B)  dut>ugh  (F)  of  diis  section. 

(ii)  Among  the  documents  exempt 
from  disclosure  under  paragraphs 
(f)(l)(vii)(D)  and  (f)(2)(i]  of  diis  section 
concerning  confidential  sources  shall  be 
documents  whidi  disdose  the  fad  or  the 
substance  of  a  communication  made  to 
the  Commission  in  confidence  relating 
to  an  allegation  or  support  of  an 
allegation  of  wrongdoing  by  certain 
persons.  It  is  suffldent  under  this 
subsection  to  indicate  the 
confidentiality  of  the  source  if  the 
substance  of  the  communication  or  the 
circumstances  of  the  communication 
indicate  that  investigative  effectiveness 
could  reasonably  be  expected  to  be 
inhibited  by  disdosure. 

(iii)  Whenever  a  request  is  made 
which  involves  access  to  records 
described  in  paragraph  (r)(l)(vii)(A)  of 
this  section  and  the  investigation  or 
proceeding  involves  a  possible  violation 
of  criminal  law;  and  there  is  reason  to 
believe  that  the  subjed  of  the 
investigation  or  proceeding  is  not  aware 
of  its  pendency,  and  disclosure  of  the 
existence  of  the  records  could 
reasonably  be  expected  to  interfere  with 
enforcement  proceedings,  the 
Commission  may,  during  only  such  time 
as  that  circumstance  continues,  treat  the 
records  as  not  subject  to  the 
requirements  of  5  U.S.C.  552  and  this 
section. 


9704.1    [Amended] 

3.  Section  704.1(gMl)  is  amended  by 
removing  die  word  "either"  and  the 
phrase  "or  denied  waiver  or  reduction  of 
fees  under  i  704.1(eK2)  or  (3)." 

4.  Section  704.1(g)(2)  is  amended  by 
removing  the  words  "end  (eK2)  or  (3)" 
and  "or  waiver/reduction  of  fees." 

Dated:  Jaiuuiy  31, 1988. 
WiUlun  H  GiOen, 
Solicitor. 
[FR  Doc.  60-2544  Filsd  2^2-80;  8:45  am] 
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f.  The  Commission  proposes  to 
amend  its  domestic  offshore  tariff, 
foreign  tariff  and  service  contract  filing 
regulations  pertaining  to  the  publication 
of  free  time  and  detention  charges 
applicable  to  carrier  equipment 
interchanged  with  shippers  or  their 
agents.  This  proposal  is  intended  to 
simplify  the  filing  of  equipment 
interchange  agreemments.  The  proposed 
rule  provides  guidelines  for  filing 
equipment  interchange  agreement  tariffs 
and  eliminates  the  necessity  of  filing  a 
complete  copy  of  an  equipment 
interchange  agreement  that  makes 
limited  changes  to  the  standard 
agreement  With  respect  to  service 
contracts,  procedures  are  established  for 
the  indusion  of  equipment  interchange 
provisions. 

date:  Comments  due  on  or  before 
March  20, 1989. 

ADORCSS:  Comments  (Original  and 
fifteen  (15)  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission.  1100  L  Street  NW., 
Washington.  DC  20573.  (202)  523-5725. 
FOR  FtMTHeR  IMrOWMATlOW  CONTACT: 
Robert  G.  Drew,  Director,  Bureau  of 
Domestic  Regulation,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington.  DC  20573.  (202)  523-5796. 
SUPPLEMCNTARV  INFONMATION:  The 
Commission  published  a  Final  Rule  with 
respect  to  equipment  interchange 
agreements  ("EIA")  in  the  Federal 
Register  on  February  28, 1988,  with  an 
effective  date  of  March  28, 1988  (53  FR 
5770).  This  Final  Rule,  issued  in  Docket 
No.  85-19-Tanff  Publication  of  Free 
Time  and  Detention  Charges  Applicable 
to  Carrier  Equipment  Interchanged  with 
Shippers  or  Their  Agents,  amended  the 
Commission's  domestic  offshore  and 
foreign  tariff  filing  rules  to  require 
common  carriers  to  publish  in  their 
tariffs  the  terms  and  conditions 
(including  free  time  allowed  and 
detention  or  similar  charges  assessed) 
governing  the  use  of  carrier-provided 
equipment  (including  cargo  containers, 
trailers  and  chassis)  by  shippers  or 
persons  acting  on  the  shippers'  behalf. 
The  Final  Rule  requires  common  carriers 
to  file  a  copy  of  each  EIA  they  have  with 
shippers  or  their  agents.  Under  the  Final 
Rule,  the  agreements  must  be  published 
in  the  rules  section  of  a  carrier's  EIA 
tariff  in  accordance  with  46  CFR 
550.5(b)(8)(xvii)  (domestic  trades)  and  46 
CFR  580.5(d)(21)  (foreign  trades). 

On  March  9, 1988,  a  petition  was  filed 
by  several  conferences  of  ocean 
common  carriers  requesting  a  90-day 
stay  of  the  effective  date  of  the  Final 
Rule.  The  purpose  of  the  request  was  to 
allow  additional  time  for  compliance 
wi*h  the  new  regulations.  The 


Commission  granted  that  request 
extending  the  effective  date  of  the  Final 
Ride  to  June  26. 1988  (53  FR  9629,  March 
28, 1988). 

Because  of  continuing  difficulties 
faced  by  die  industry,  the  Commission 
granted  a  further  90-day  extension  of  the 
Rule's  effective  date  to  September  3a 
1988  (53  FR  23632.  June  23, 1988).  On 
August  30, 1968  (53  FR  33139),  die 
Commission  issued  an  indefLnite  stay  of 
the  effective  date  of  the  Final  Rule  to 
permit  resolution  of  a  number  of 
remaining  issues  regarding  compliance 
with  various  aspects  of  the  ELA  filing 
requirements. 

The  Final  Rule  in  Docket  No.  85-19 
requires  carriers  and  conferences  to  file 
each  QA  in  its  entirety,  if  it  differs  from 
the  carrier's  standard  terms  and 
conditions.  This  would  necessitate  a 
number  of  nearly  identical  filings,  as 
many  EIA's  differ  only  in  minor 
respects,  sudi  as  in  their  "free  days  and 
charges"  provisions. 

The  rule  proposed  in  this  proceeding 
is  intended  to  supplement  the 
regulations  issued  in  Docket  No.  85-19 
and  simplify  their  implementation  by 
easing  tariff  filing  requirements.  It  does 
not  affect  the  exemptions  granted  in 
Docket  No.  85-19  for  EIA's  which  do  not 
affect  the  rates  of  the  carrier.  The 
overall  purpose  of  the  proposed  rule  is 
to  provide  a  tariff  filing  methodology 
available  to  all  carriers  and  conferences. 
This  should  facilitate  compliance  with 
the  regulation  and  avoid  the  imposition 
of  unnecessary  and  costly  burdens  on 
the  industry  with  respect  to  the  printing 
and  filing  of  tariff  pages.  The  proposed 
rule  also  clarifies  the  relationship  of  the 
EIA  filing  requirement  to  service 
contracts,  guidelines  which  were  not 
induded  in  the  Final  Rule  in  Docket  No. 
85-19. 

This  proposed  rule  would:  (1)  Require 
publication  of  a  separate  EIA  tariff  only 
in  those  instances  where  an  individual 
EIA  differs  from  the  carrier's  standard 
EIA;  (2)  allow  carriers  to  publish 
separately  the  free  days  or  charges 
provisons  in  those  instances  where 
those  provisions  of  an  individual  EIA 
differ  bom  the  standard:  (3)  permit  the 
cross-referencing  of  foreign  rate  tariffs; 

(4)  permit  conferences  to  cross-reference 
an  individual  member's  ELA  tariff;  and 

(5)  clarify  the  filing  requirements  for 
service  contracts.  In  those  instances 
where  non-standard  EIA's  differ  &t>m 
the  standard  ELA  only  with  respect  to 
the  number  of  free  days  and/or  charges, 
the  proposed  rule  would  prDvide  that 
only  the  minimal  EIA  information 
required  by  the  prescribed  Section  1  of 
the  ELA  tariff  be  provided.  [See 
Attached  Exhibit  Nos.  3  and  6,  Domestic 
and  Foreign  respectively).  Where  the 


difference  is  in  other  provisons  of  the 
EIA  the  entire  EIA  would  have  to  be 
published  in  tariff  format  set  forth  in 
prescribed  Section  Z.  (See  Attached 
Ejchibit  Nos.  4  and  7,  Domestic  and 
Foreign  respectively).  In  additon,  an 
index  to  Section  2  would  be  required  to 
indude  the  name  of  the  inland  carrier, 
location  of  the  free  days  and/or  charges; 
equipment  subjed  to  the  agreement 
number  of  free  days  and/or  charger, 
tarifiis  subject  to  the  charges;  and  the 
tariff  page  where  the  agreement  can  be 
located. 

The  provisions  of  the  proposed  rule 
are  applicable  to  vessel  operating 
common  carriers  and  non-vessel- 
operating  common  carriers. 
Furthermore,  because  the  Docket  No. 
85-19  regulations  on  the  use  of  carrier 
equipment  apply  to  free  time  practices 
in  foreign  countries,  carriers  or 
conferences  must  comply  with  the  ELA 
publication  requirements  with  reaped  to 
foreign  port  operations. 

Commenting  parties  are  encouraged  to 
submit  along  with  any  comments,  draft 
language  for  any  changes  suggested.  The 
Commission  is  inviting  comments  only 
to  the  rule  proposed  in  this  {iroceeding. 
Tlie  Commission  is  not  soUdting,  nor 
will  it  entertain  or  consider,  comments 
on  issues  raised  and  disposed  of  in 
Docket  No.  85-19.  The  Commission 
further  advises  that  by  providing  a 
procedure  for  the  identification  and 
publication  of  EIA's  which  vary  from  the 
standard,  the  Commission  is  not  passing 
ufion  the  legaUfy  of  such  variations 
under  the  anti-discrimination  provisions 
of  the  Shipping  Act  1916,  46  U.S.C.  app. 
801  et  seq.  or  the  Shiping  Ad  of  1984.  46 
U.S.C  app.  1701  et  seq. 

The  stay  in  Docket  No.  85-19  will 
remain  in  effect  pending  completion  of 
this  proceeding. 

The  Commission  has  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
as  defined  in  Executive  Order  12291 
dated  February  27, 1981,  because  it  will 
not  result  in:  (1)  An  aimual  effed  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment 
productivify,  innovations,  or  on  the 
abilify  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Commission  also  finds  that  the 
rule  profKised  in  this  proceeding  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibilify  Act  5  U.S.C  601. 
Section  601(2)  of  that  Act  excepts  from 
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its  purview  any  "rule  of  particular 
applicability  to  rates  or  practices 
relating  to  swh  rates  *  *  V  As  the 
propoasd  rule  rdates  to  particular 
application  of  rates  and  rate  practices, 
the  Regulatoiy  Flexibility  Act 
requirements  are  inapplicable. 
The  coilaction  of  information 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  section  3S03(h)  of  the  Paperwork 
Reduction  Act  44  US.C.  3504(h).  Public 
reporting  burden  for  this  collection  of 
infonnation  is  estimated  to  average  20 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  infonnation.  This  represents  a 
reduction  in  burden  from  the  rule  as 
stated  in  Docket  85-19.  Send  comments 
regarding  this  burden  estimate  or  any 
otiier  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  John  Robert 
Ewers.  Director,  Bureau  of 
Administration.  Federal  Maritime 
Commission,  Washington.  DC  20573, 
and  to  the  QEBce  of  Infonnation  and 
Regulatory  Aflairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

List  of  Subjects  in  4t  CFR  Parts  550, 580 
andStl 

Maritime  carriers.  Rates  and  fares. 
Service  contracts.  Reporting  and 
recordkeeping  requirements. 

Theref(xe.  pursuant  to  5  U.S.C.  553; 
sees.  8, 9, 10  and  17  of  the  Shipping  Act 
of  1964, 46  U.S.C  app.  1707. 1706, 1709 
and  1716:  sees.  18(a)  and  43  of  the 
Shipping  Act  1916, 46  U.S.a  app.  817(a) 
and  841(a),  and  sec.  2  of  the  Intercoastail 
Shipping  Act  1933, 46  U.S.C  app.  844, 
the  Fednal  Maritime  C(Mnmis8ion 
proposes  to  amend  Parts  550,  580  and 
581  of  Titie  46  of  the  Code  of  Federal 
Regulations  as  foUows: 

PART  SSO-CAMENOEOl 

1.  The  authority  dtatton  for  Part  550 
cnntinues  to  reatb 


Audiadty;  S  UAC  5S3: 46  U.S.C  app.  812. 
814, 81S,  817(a).  UO.  tSSm,  8«t  a«S,  8«Sa  and 
847. 

2.  Section  55a5  is  amended  by 
revising  paragr^ih  (bK8)(xvii)  as 
follows: 


similar  lengthy  tariff  matters  are 
considered  "rules  tariCEs." 


SS5U 


Of  tHwIv* 


(b)  •  •  • 

(8)  •  •  • 

(xvii)  Ut»<^  carrier  equipment  (A) 
Tfate  standard  agreement  terms  and 
conditions  (incfaadttng  free  time  allowed 
and  detention  or  similar  charges 
assessed)  governing  the  use  of  carrier- 
provided  equipment  (including  cargo 
containers,  trailers.  uaA  diassis)  by 
shippers  shall  be  published  in  tariff 
format  (see  Exhibit  5).  Equipment 
Interdiange  Agreements  (EIA's)  that 
vary  from  tiie  published  standard  terms 
and  conditions  governing  the  use  of 
carrier-provided  equipment  {e.g.,  free 
time  and  charges  or  other  agreement 
provisions),  shall  be  included  in  a 
separately  filed  EIA  tariff  as  provided  in 
section  550.20.  In  these  instances.  Rule 
17  in  the  rate  tariff  shall  contain  only  a 
cross-reference  to  the  EIA  tariff. 

(B)  Vlhea  an  EIA  tariff  is  filed,  Uie 
applicable  rate  tariff  shall  make 
reference  to  the  FMC  number  of  the 
governing  EIA  tariff  as  permitted  by 
S  55ai4(aXl).  EIA's  shall  make 
reference  to  the  tariffs  to  which  they 
apply.  Conferences  shall  cross-reference 
individual  carrier  EIA  tariffs. 


3.  Section  550.14  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

SSS0.14    Governing tarlffa. 

(a)(1)  Rules,  bills  of  lading/contracts 
of  a&eightment  and  EIA's  may  be 
separately  published  as  a  "rules  tariff", 
"bill  of  lading  tariff"  or  "Equipment 
Interchange  Agreement  Tariff"  as 
provided  in  8f  550.S(a)(8),  (bHT)  and 
(b)(8)(xvii).  For  the  purposes  of  this  rule, 
clasrifications  of  freight  equipment 
registers,  hazardous  cargo  rules  and 


4.  A  new  §  550.20  is  added  which 
reads  as  foUowK 


S550.20 
AQrMnMni  mi«> 

(a)(1)  EIA  tariCEs  shall  be  filed  as 
provided  in  H  550.S(bX8Hxvii)  and 
550.14(aMl)  and  in  accordance  with  the 
other  tar^  filing  requirements  of  Part 
550  except  as  provided  herein.  Those 
EIA's  that  differ  from  the  standard  EIA 
as  set  forth  in  §  550.S(bK6)(xvii)  are  to 
be  included.  When  the  difiterence  is 
limited  to  the  free  time  and/or  charges, 
mly  the  information  set  forth  in  Exhibit 
3  is  required.  If  the  differeoce  includes 
other  provisions,  the  entire  agreement 
shall  be  published  in  the  governing  tariff 
and  SB.  index  of  participating  inland 
carriers  shall  be  listed  as  set  forth  in 
Exhibit  4. 

(2)  The  EIA  tariff  shall  be  arranged  in 
the  following  order 

•  Titie  Page 

•  Check  ^eet  (optional) 

•  Table  of  Contents 

•  Explanation  of  Symbols, 
Abbreviations  and  Reference  Mariui 

•  Tariff  Rules  and  Regulations 

•  Free  Time  and  Chafes — ^Listof 
Participating  Inland  Carriers  That  Differ 
From  Rule  17 

•  Agreements — Index  of  Participating 
Inland  Carriers  With  Equipment 
Interchange  Agreements  "Iliat  Differ 
From  Rule  17 

(b)  The  rules  section  of  the  EIA  tariff 
shall  include  Rules  1  (Scc^. 
S  55a5(b)(8)(i))  and  17  (Use  of  Carrier 
Equipment  i  550.5(b)(8)(xvii)).  A  rule 
listii^  Governing  Publications  shall  also 
be  included  as  required  by  S  550.14. 
Rules  2  throu^  16  shall  be  noted  as 
"Not  Applicable."  Free  time  and  charges 
shall  be  included  as  the  last  item  in  Rule 
17  and  shall  be  arranged  as  set  forth  in 
Exhibit  5.  Technical  terms  included  in 
Rule  17  shall  be  defined. 

5.  Part  550  is  amended  by  adding  new 
Exhibits  3, 4  and  5  to  follow  §  550.20 
reading  as  follows: 
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EXHIBIT  3 


EQUIPMENT  INTERCHANGE  TARIFF  PAGE 
SECTION  S50. 20(a) 


CAN  MARINE  LINES  CO. 
EQUIPMENT  INTERCHANGE  TARIFF  -  FMC-F  NO.   1 


ORIG/REV  I  PAGE 

:wite:i:::::; 


CANCaS 

L. 


BETWEEN: 


PORTS  IN  THE  U.S. 
GULF 


AND:  PORTS  IN  THE  COMMONWEALTH 
OF  PUERTO  RICO 


.(SPECIFIEp_IN_RyLE.ll. 


..EPfECIiyE_MiTE 

.QCTpBER_30j.  i?88 


SECT 


ON  1 


FREE  TIME 
LIST  OF  PARTICIPATING  INLAND 
INLAND  CARRIER  [  EIA  [         [ 
(CONCURRENCE)   1  NO.  j  LOCATION  ]  EQUIPMENT 


AND  CHARGES 

CARRIERS  THAT  DIFFER  FROM  RULE  17 


FREE  1      I  RATE  TARIFF(S)I  REPLACEltNT 
.W!I-_1_CHARGE.1_ FMC_NO^_ ] EIA 


(11 


(23 


[31 


[4] 


(5) 


(6] 


[7] 


1.  NAME  OF  INLAND  CARRIERS  ALPHABETICALLY  ARRANGED. 

2.  CARRIER  ASSIGNED  EQUIPMENT  INTERCHANGE  AGREEMENT  NUMBER. 

3.  LOCATION  WHERE  THE  FREE  DAYS  AND  CHARGES  APPLY. 

4.  EQUIPMENT  WHICH  IS  APPLICABLE  TO  THE  FREE  DAYS  AND  CHARGES. 

5.  NUMBER  OF  FREE  DAYS  ALLOWED. 

6.  CHARGE  FOR  EQUIPMENT  NOT  RETURNED. 

7.  RATE  TARIFFS  SUBJECT  TO  THE  FREE  DAYS  AND  CHARGES. 

8.  NUMBER  OF  THE  REPLACEMENT  EQUIPMENT  INTERCHANGE  AGREEMENT 

WHEN  A  NEW  AGREEMENT  IS  NEGOTIATED. 

II                       I  til 

II                       \  I                II 

II                       I  II                I 

.11                       I  II                I 

1 I 1 1 1— 1--- 

FOR  EXPLANATION  OF  A86REVIATigNS^_REFERENCE_MARKS_AND_SYWgLSi_^ 


(81 


1. 
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EXHIBIT  4 


EQUIPICNT  INTERCHAME  TARIFF  PAGE 
SECTION  550.20(«) 


CAN  HAftlNE  LINES  CO. 
EQUIPMENT  INTERCHANGE  TARIFF  -  FNC-F  NO.  1 


BETWEEN:  PORTS  IN  THE  U.S.  AND:  PORTS  IN  THE  COMMONWEALTH 

GULF  OF  PUERTO  RICO  | 

_  (SPECIFIED  IN  RaE  Ij         

--  ^J~----~        SECTION  2 

"  "■    AGREEMENTS 

INDEX  OF  PARTICIPATING  INLAND  CARRIERS  THAT  DIFFER  FROM  RULE.17 


I  ORIG/REV  1  PAGE 
1  ORIGINAL  1  _ 
I  _  CANCELS 

L. i 

I  EFFECTIVE  DATE 


"inland  carrier  I  EIA  I           I          I  RATE  TARIFF(S)  |  TARIFF  PAGE  |  REPLACEMENT 
.(CgNCyRRENCEJ__.l.N0^.1.._L0CATI0N l„EOyiPMENL_l FMC.NO^ [ NUMBER l_„ElA_Ng^... 


(11 


[21 


[3] 


(41 


[51 


[61 


Will 

1.  NAME  OF  INLAND  CARRIERS  ALPHABHICALLY  ARRANGED. 

2.  CARRIER  ASSIGNED  EQUIPMENT  INTERCHANGE  A6REE(CNT  NUMBER. 

3.  LOCATION  WHERE  THE  FREE  DAYS  AND  CHARGES  APPLY. 

4.  EQUIPMENT  WHICH  IS  APPLICABLE  TO  THE  FREE  DAYS  AND  CHARGES. 

5.  RATE  TMIFFS  SUBJECT  TO  THE  FREE  DAYS  AND  CHARGES. 

6.  TARIFF  PAGE  NUMBER  WCRE  THE  EQUIPMENT  INTERCHANGE  AGREEMENT 

BEGINS. 

7.  NUMBER  OF  THE  REPLACEMENT  EQUIPMENT  INTERCHANGE  AGREEMENT 

WHEN  A  NEW  AGREEMENT  IS  NEGOTIATED. 
II  I  I  I 

I    I  I  I  I 

_._._1 1 I -i I 

FOR  EXPLANATIW  OF  ABBREVIATIONS,  REFERENCE  .HARKS  AND  SYMBOLS.  SEE  PAGE 
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EXHIBIT  S 


EQUIPMENT  INTERCHANGE  TARIFF  PAGE 
SECTION  SS0.20(b) 


CAN  MARINE  LINES  CO. 
EQUIPMENT  INTERCHANGE  TARIFF  -  FMC-F  NO.  1 

BETWEENT" -PORTS"  WTHE-OTS:  /dTOT-PORTS'irTHE'COMMONWEAtTR- 

GULF  OF  PUERTO  RICO 

_      _(SPECIFIED  IN  RULE  Ij 

..RULE  mmj_  „   „  RULES  AND  REGULATIONS 


.ORIG/REV  1  PAGE 

ORIGINAL  J  ' 

CA^S I 

"EFFECTIvi-OATr 
-QCTM£R_3gj_i^ 


RULE  17 


USE  OF  CARRIER  EQUIPMENT 


(INSERT  STANDARD  EQUIPMENT  INTERCHANGE  AGREEMENT) 


PORTS: 


.l9yiPfSNI_nPE.__l._.FREE_DAYS J CHARtt. 


-PQ?JXPLANATI0N.0F_A8BREyiAnaCx_REreRENCE 


BIUJNO  COM  t7aO-«1-C 
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PART  5aO-{  AMENDED] 

6.  The  authority  citation  for  Part  580 
continues  to  read: 

AudMrtty:  5  U^C  553;  46  U.&C  app.  1702- 
1706, 1707. 1700. 1712. 1714-1710  and  171& 

7.  Section  5804  is  amended  by 
revising  paragraph  (d)(21)  and  adding 
paragraph  (g)(5)  as  follows: 

{  SMiS   Tailff  conlenlSa 

*        •        •        •        • 

(d)  *  •  • 

(21)  Use  of  carrier  equipment  The 
standard  agreement  terms  and 
conditions  (including  free  time  allowed 
and  detention  or  similar  charges 
assessed)  governing  the  use  of  carrier- 
provided  equipment  (including  cargo 
containers,  trailers,  and  chassis)  by 
shippers  shall  be  published  in  tariff 
format  (see  Exhibit  8).  Equipment 
Interchange  Agreements  (EIA's)  that 
vary  from  the  published  standard  terms 
and  conditions  governing  the  use  of 
carrier-provided  equipment,  [e^.,  free 
time  and  charges  or  other  agreement 
provisions),  shall  be  included  in  a 
separately  filed  EIA  tariff  as  provided  in 
i  58ai7.  In  these  instances,  Rule  21  in 
the  rate  tariff  shall  contain  only  a  cross 
reference  to  the  EIA  tariff.  A  carrier  is 
not  precluded  from  publishing  a 
separate  EIA  tariff  even  though  it 
utilizes  a  standard  EIA.  When  a 
separate  EIA  tariff  is  filed,  the 
applicable  rate  tariff  shall  make 
reference  to  the  FMC  number  of  the 
governing  EIA  tariff  as  permitted  by 
S  580.13(a).  EIA  tariffs  shaU  make 
reference  to  the  tariffs  to  which  they 
apply.  Conferences  shall  cross  reference 
individual  carrier  EIA  tariffs. 


(g)  •  *  • 

(5)  Reference  may  be  made  to  an  EIA 
tariff  for  free  time  allowed  and 
detention  or  similar  charges,  if  . 
applicable. 

8.  Section  580.6  is  amended  by  the 
addition  of  a  sentence  to  paragraph 
(m)(l)  as  follows: 

S  580.6   Statement  of  ratec  and  diargec. 

***** 

(m)(l)  *  *  *.  Conferences  shall  cross 
reference  individual  carrier  EIA  tariffs 
pursuant  to  section  580.17. 

9.  In  I  580.13.  the  first  sentence  of 
paragraph  (a)  and  paragraph  (b)  are 
revised  to  read  as  follows: 


S  560.13 

(a)  Rules,  bills  of  lading/contracts  of 
affreightment  and  EIA's  may  be 
separately  published  as  a  "rules  tariff". 
"bUl  of  lading  tariff"  or  "Equipment 
Interchange  Agreement  Tariff'  as 
provided  in  S  580.5(c)(10).  (d)(8)  and 
(d)(21).  •  •  • 

(b)  Except  for  EIA  tariffs,  no  rate  tariff 
shall  refa*  to  or  be  governed  by  another 
rate  tariff. 


10.  A  new  {  58ai7  is  added  which 
reads  as  fdlows: 

I  M0.17   EQulpinent  Interaliange 


(a)(1)  EIA  tariffs  shall  be  filed  as 
provided  in  SS  5804(d)(21)  and 
580.13(a).  lliey  shaU  be  filed  in 
accordance  with  the  tariff  filing 
requirements  of  Part  580  except  as 
provided  herein.  Those  agreements  that 
differ  from  the  standard  agreement  as 
set  forth  in  Rule  21  are  to  be  included. 
When  the  difference  is  limited  to  the 
free  time  and/or  charges,  only  the 


information  set  forth  in  Exhibit  6  is 
required.  If  the  difference  includes  other 
provisions,  the  entire  agreement  shall  be 
published  in  the  governing  tariff  and  an 
index  of  participating  inland  carriers 
shall  be  included  as  set  forth  in  Exhibit 
7. 

(2)  The  tariff  shall  be  arranged  in  the 
following  ordeR 

•  Title  page 

•  Check  Sheet  (optional) 

•  Table  of  Contents 

•  Explanation  of  Symbols. 
Abbreviations  and  Reference  Marks 

•  Tariff  Rules  and  Regulations 

•  Free  Time  and  Charges — List  of 
Participating  Inland  Carriers  That  Differ 
From  Rule  21 

•  Agreements — ^Index  of  Participating 
Inland  Carriers  with  Equipment 
Interchange  Agreements  That  Differ 
From  Rule  21 

(b)  The  rules  and  regulations  section 
of  the  EIA  tariff  shall  include  Rules  1 
(Scope.  S  580.5(d)(1))  and  21  (Use  of 
Carrier  Equipment,  9  5804(d)(21)).  A 
rule  listing  Governing  Publications  shall 
also  be  included  as  required  by  {  580.13. 
Required  Rules  2  through  20  shall  be 
noted  as  "Not  Applicable."  Free  time 
and  charges  shall  be  included  as  the  last 
item  in  Rule  21  and  shall  be  arranged  as 
set  forth  in  Exhibit  8.  Technical  terms 
included  in  Rule  21  that  differ  in 
meaning  bom  their  normally  accepted 
meaning  or  are  not  usually  associated 
with  the  shipping  industry  shall  be 
defined. 

11.  Part  580  is  amended  by  adding 
new  Exhibits  8, 7  and  8  reading  as 
follows: 

oooe  STss-et-M 
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EXHIBIT  6 


EQUIPrCNT  INTERCHANGE  TARIFF  PAGE 
SECTION  S80. 17(a) 


CARLETON  STEAMSHIP  LINE 
EQUIPMENT  INTERCHANGE  TARIFF  -  FMC  NO.  1 


BETWEEN- 


PORTS  AND  POINTS  IN 
-THE  U.S.  GULF 


"2ND:"P0Rfs'AND'P0iNTS  IN 
FOREIGN  COUNTRIES 


I  0RI6/REV  1  PAGE 
rORIGINAL  1 

I  CANCELS 

.1 L_— . 


EFFECTIVE  DATE 


.ISPECIFIED.IN_RyL|-l)- 


SECTION  1_ 
LIST  OF  PARTICIPATING  INLAND  CARRIERS JHAT.DIFFER^FROH.RULEJl. 


INLAND  CARRIER     1  EIA  |  I 

(CWK^ENCE)_.LNg^J.AQCATigN.JJ?yiPMENT. 


[1] 


t?] 


NOTES 
1 


[3] 


[4] 


FREE     1               I  RATE  TARIFF(S) 
PAYS._LCHAR6E.L ^.NQi. 


[61 


[7] 


NAME  OF  INLAND  CARRIERS  ALPHABETICALLY  ARRANGED.  . 

2.  CARRIER  ASSIGNED  EQUIPMENT  INTERCHANGE  AGREEMENT  NUMBER. 

3.  LOCATION  WHERE  THE  FREE  DAYS  AND  CHARGES  APPLY. 

4.  EQUIPMENT  WHICH  IS  APPLICABLE  TO  THE  FREE  DAYS  AND  CHARGES. 

5.  NUMBER  OF  FREE  DAYS  ALLOWED.  '  - 

6.  CHARGE  FOR  EQUIPMENT  NOT  RETURNED. 

7.  RATE  TARIFFS  SUBJECT  TO  THE  FREE  DAYS  AND  CHARGES. 

8.  NUMBER  OF  THE  REPLACEMENT  EQUIPMENT  INTERCHANGE  AGREEMENT 

WHEN  A  NEW  AGREEMENT  IS  NEGOTIATED. 

II         1         !      '      ! 
II         I         II 

I     I           I          I        ! 
.1.....1.......-..--1 I I 1- 


REPLACEMENT 
EIA 


[8] 


FOR'EXPLANATION'OF'MBREyiAflONfLREFER^^ 
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EXHIBIT  7 


EQl'IPtCNT  INTERCHANQE  TARIFF  PAGE 
SECTION  580.17(a) 


CARLETON  STEAMSHIP  LINE 
E0UIW1ENT  INTERCHANGE  TARIFF  -  FMC  NO.   > 

8ETWEEF!T"P0RTS-flND-P0INTS*ir ATOT- PORTS' JW-POINTS"ir 

THE  U.S.  GULF  FOREIGN  COUNTRIES 

(SPECIFIED  IN  RULE  I)  _ 


ORIG/REV  1  PAGE 
ORIGINAL  1 
CAHCELS.." 

"EFFECTIVE'OATE 
-PCTOSER.Mj.l^ 


SECTION  2 


AGREEMENTS 
INDEX  OF  PARTICTPATING  INLAND  CARRIERS  THAT  DIFFER  FP-OM  RULE  21 


INLAND  CAR«?IER 
!.  {CWCWRENCEj^ 

[11 


EIA 
[21 


LOCATION   ]  EOUIPtCMT, 

I 
[31      I    [41 

I 

■  i  . 
I 

I 


RATE  TARIFF(S)  |  TARIFF  PAGE 
FnCNO. i NUMBER 


[51 


:6i 


2. 

t 

3. 


1.   NAME  OF  INLA^«  CARRIERS  ALPHABETICALLY  ARRANGED. 

CARRIER  ASSIGNED  EQUIPMENT  INTERCHANGE  AGREEMENT  NUMBER. 
LOCATION  WHERE  THE  FREE  DAYS  AND  CHARGES  APPLY. 

4.  EQUIPMENT  WHICH  IS  APPLICABLE  TO  THE  FREE  DAYS  AND  CHARGES. 

5.  RATE  TARIFFS  SUBJECT  TO  THE  FREE  DAYS  AND  CHARGES. 

6.  TARIFF  PAGE  NUMBER  WHERE  THE  EQUIPMENT  INTERCHANGE  AGREEMENT 

BEGINS. 

7.  NW«ER  OF  THE  REPLACEtOTT  EOUIPIOT  INTERCHANGE  AGREEJtNT 

WHEN  A  NEW  AGREEMENT  IS  NEGOTIATED. 
II  I  I  I 

II  I  I  I 

III  I    '  I 

I I I J 1 


REPUCE?CNT 

in 


.!Q?.EWLANATigN_gF.MBREyiATI0NSj_RErtRO*CE_M^ 
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EQUIPMENT  INTERCHANGE  TARIFF  PAGE 
SECTION  580.17(b) 


CARLETON  SHAMSHIP  LINE 
EQUIPMENT  INTERCHANGE  TARIFF  -  FMC  NO.  1 


ORIG/Rr;  1  PAGE 
ORIGINAL  i 

CANCELS  _ 
I 


BETWEEN:  PORTS  AND  POINTS  IN    -     *N5:  PORTS  AND  POINTS  IN 
THE  U.S.  ffJLF  FOREIGN  COUNTRIES 

(SPECIFIED  IN  ROLE  1) 
"RULE'NirSER  T"  RULES  AND  REGULATIONS 


EFFECTIVE  DATE 


LPvI9?t?_3p,.i?a 


RULE  21 


USE  OF  CARRIER  EQUIPMENT  -   " 

(INSERT  STANDARD  EOUIPMEKT  INTERCHANGE  AGREcMSNT) 

1 


USA  PORTS: 


FOREIGN  PORTS: 
COUNTRY  A 

COUNTRY  B 


EOUIOMENT  TYPE 


-f?EE_DAYS_„l CHARGE. 


FOR.EXPLANAnW.0F_ABBREyiATigNSi_REFEREN^ 

CODE  ano-oi-c 


5515 
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PART  ni-{AMENDE01 

12.  The  authority  citation  for  Part  581 
continuet  to  read: 

Amkocity:  S  U.S.C  553;  46  U.8.C  app.  1702, 
ITOe.  1707,  ITOe,  1712, 1714-1716  and  1716. 

13.  Section  581.4  is  amended  by  the 
deletion  of  "and"  at  the  end  of 
paragraph  (a)(2)(i)  and  the  adcfition  of  a 
new  paragraph  (a)(2)(iii)  as  follows: 

§  sai«4   Fofin  anfl  sMMMf* 

(a)*  '  •    ^ 

(2) '  •  • 

(iii)  If  the  terms  and  conditions 
(including  free  time  allowed  for 
detention  or  similar  charges  sssessed) 
governing  the  use  of  carrier-provided 
equipment  (including  cargo  containers, 
trailers,  and  chassis]  by  shippers  or  their 
agents  are  fully  set  forth  in  the  tariff  of 
general  applicability,  the  service 
contract  and  essential  terms  publication 
need  only  identify  the  tariff,  if  the  terms 
differ  from  those  set  forth  in  the  tariff  of 
general  applicability,  such  terms  must 
be  set  forth  in  the  carrier's  EIA  tariff, 
identifying  the  service  contract  to  which 
they  apply,  and  must  be  incorporated  by 
reference  in  the  service  contract  and 
related  essential  terms  publication. 

By  the  Commission. 

loMph  C  PoOdns, 

Secretary. 

[FR  Doc  89-2500  Filed  2-2-60;  8:45  am] 


GENERAL  SERVICES 
ADMINISTRATION 

48CFRPart505 
[QSAR  Notles  Na  S-223] 

Qeneril  ServlcM  AflminMration 
Ac(|uWtion  Re9uieUofl;  PuMteiilnQ  end 
Reepofwe  Tbnee 

AOINCV:  Office  of  Acquisition  PoUcy. 
GSA. 

AcnoNE  Proposed  rule. 


:  This  notice  invites  comments 
on  a  proposed  change  to  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR]  that  would  revise 
section  505.203  to  establish  the  same 
minimum  requirement  for  publicizing  in 
local  newspaper  acquisitions  of 
leasehold  interests  in  real  property  as  is 
currently  provided  for  acquisitions  of 
real  property  appraisal  services  and  to 
establish  for  leasehold  interests  in  real 
property  a  minimum  response  time  of  30 
calendar  days  between  issuance  of  the 
solicitation  and  receipt  of  initial  offers. 
The  Administrator  of  General  Services 


has  made  a  determination  under  section 
18(c)(3)  of  the  Office  of  Federal 
Procurement  PoUcy  Act  that  puUidxing 
acquisitions  of  leasehold  interests  in 
real  property  and  real  property 
appraisal  services  in  local  newspapers 
is  more  appropriate  than  synopsizing  in 
the  Commerce  Business  Daily.  The 
requirement  to  publicize  leasehold 
interests  in  real  property  applies  to 
blocks  of  space  of  MijOOO  square  feet  or 
more  (GSAR  50S.101). 
DATl:  Comments  are  due  in  writing  on 
or  before  March  8, 1980. 
APDW8H.  Comments  should  be 
addressed  to  Ms.  Marjorie  Ashby,  Office 
of  GSA  Acquisition  Policy  Regulations 
(VP],  18th  and  F,  NW.,  Room  4028. 
Washingtoa  DC  20405. 
POM  WKTIWR  MPONMATION  CONTACT: 
Mr.  Paul  Linfield,  Office  of  GSA 
Acquisition  Policy  and  Regulations, 
(202)  568-1224. 

SUPPUMDITARV INTOHMATIOM.  The 
Director,  Office  of  Management  and 
Budget  (0MB),  by  memorandum  dated 
December  14, 1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  This  exemption 
applies  to  this  proposed  rule.  The  GSA 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  would  simply  amend  the  GSAR  to 
provide  internal  operating  procedures 
for  GSA  contracting  activities 
responsible  for  publicizing  acquisitions 
for  real  property  appraisal  services  and 
leases  of  real  property  and  to  provide 
guidance  for  offerors  concerning  the 
Umitatkins  on  response  time  for  receipt 
of  offers.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
This  rule  does  not  contain  any 
information  collection  requirements  that 
require  0MB  approval  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  In  48  CFR  Part  806 

Government  procurement 

PART  S05-(AIIENDEO] 

1.  The  authority  citation  for  48  CFR 
Part  506  continues  to  read  as  follows: 

Autfaofity:  40  U.S.C  488(0). 

Subpart  50S.2—Synopala  of  Propoaed 
Contrada 

2.  Section  505.203  is  revised  to  read  as 
follows: 


calendar  days  before  issuance  of  the 
solicitation.  The  solicitation  must  be 
issued  at  least:  (a)  10  calendar  days 
before  the  date  established  for  receipt  of 
initial  offers  for  real  property  appraisal 
servicer,  or  (b)  30  calendar  days  before 
the  date  established  for  receipt  of  initial 
offers  for  leasehold  interests  in  real 
property. 

Dated  January  24,  lOn. 

RicfaaniH.Hopl,III, 

A  nociate  Administrator  for  Acquisition 

Policy. 

(FR  Doc.  86-2511  Filed  2-2-80;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Highway  Admlniatration 
49  CFR  Parte  302  and  393 

(FHWA  Docket  No.  MC-88-4] 
RIN  212&-AC-26 

Parte  and  Accaaaoflaa  Necessary  for 
Safe  Operation;  Emergency  Warning 
Devlcea 

AQENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


1506.203    Publciiingandi 

When  publicizinlf  acquisitions  of  real 
property  appraisal  senrices  and 
leasehold  interests  in  real  property  (see 
505.101  and  505.202,  the  notice  must 
appear  in  local  newspapers  at  least  3 


;  The  FHWA  is  requesting 
public  comment  on  several  issues 
relating  to  the  appropriate  use  of 
emergency  warning  devices,  as  well  as 
the  type  allowed,  for  commercial  motor 
vehicles.  First,  the  FHWA  requests 
public  comment  on  the  appropriate  use 
of  fuses  as  an  alternative  or  supplement 
to  bidirectional  emergency  reflective 
triangles.  This  action  is  required  by 
section  9106  of  the  Truck  and  Bus  Safety 
and  Regulatory  Reform  Act  of  1988 
(Title  DC  Subtitle  a  of  the  Anti-Drug 
Abuse  Act  of  1988,  Pub.  L  100-68a  102 
Stat.  4181). 

Second,  the  FHWA  requests 
comments  on  the  elimination  of  49  CFR 
392.22(b)(2](iii]  which  exempts  drivers 
frt)m  the  general  requirement  to  place 
warning  devices  when  the  motor  vehicle 
is  stopped  upon  the  traveled  portion  of  a 
highway  or  the  shoulder  thereof  if  the 
vehicle  is  within  a  business  or 
residential  area  during  times  when 
lighting  is  not  required,  or  where  lighting 
is  sufficient  to  make  a  vehicle  clearly 
discemable  at  a  distance  of  500  feet  to 
persons  on  ttie  hi^way.  This  action  is 
being  taken  in  response  to  a  petition  for 
a  rulemaking  change  by  Police  Officer 
Thomas ).  Magnan,  Traffic  Safety 
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Divisian.  Motor  Canier  Safety 
Assistance  Prcigcsai^tfi:SAP)  Grant 
Coordinator.  Melropcditan  Pelice 
Department  SL  Leads.  Missouri. 
TUrd.  the  PHWA  is  requesting 
comments  on  aD  aspects  of  emei;gency 
warning  devices,  inr.luding  the  types 
allowed,  and  exempfions.  and/or 
conditions  for  use. 

DATE:  Comments  must  be  recdved  on  or 
before  Maech  20, 1989. 
ADORCSt:  Submit  written,  signed 
commenU  to  FHWA  Docket  Na  MC-89- 
4,  Room  4232.  HCC-10.  Office  of  the 
Chief  CouDseL  Federal  Highway 
Administration.  400  Seventh  Street  SW., 
Washingloa.  DC  2058(1  Cnmrnewters 
may,  in  addiUoa  to  auboutting  "hard 
copies"  of  their  commeots,  submit  a 
floppy  disk  (either  1.2Mb  or  360ICb 
density)  in  a  format  that  is  compatible 
with  either  word  processing  programs. 
Word  Perfect  or  Wordstar.  AH 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  ajn.  to  3:30  pjn.  ET.  Monday 
throM^  Friday,  except  legal  holidayB. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOB  FURTHEB  MRMHUTIOM  CONTACT: 
Mr.  Thomas  P.  Kozlowski.  Office  of 
Motor  Canier  Standards,  (202)  368-2981, 
or  Mr.  Charles  Medaleji.  Office  of  the 
Chief  Counsel,  (202)  366-1351  Federal 
Highway  Administration.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington.  DC  20690.  Office  hours  are 
from  7:45  ajn.  to  4:15  pan..  ET,  Monday 
through  Friday,  except  legal  holklays. 

9106  (rf  the  Truck  aad  Bes  Sa£ety 
Regulatory  Act  of  1988  (the  Act)  requires 
the  Secretary,  not  later  than  80  days 
after  the  eaacimeBt,  to  "initiate 
ruleiaaking  proceedings  for  the  purpose 
of  detprminii^  tlie  ^jpropriate  use.  as 
emergeaqr  aramiog  devices  for 
cooHBercial  aiotor  vehicles,  of  fiisees  as 
an  aheraative  or  sapplemoit  to 
bidirectional  emergency  reflective 
triangles."  Section  8108  farther  requires 
the  Secretary  to  coo^ilete  such 
ndemaking  proceediqg  by  O'^ober  31, 

loaa 

Tlie  current  requirements  regarding 
the  use  of  fusees  in  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs) 
areia  SS293l05  and  362.22.  Paragraph 
(f)(l)(i)  of  S  393.95,  Emergency 
equipment  on  aD  power  units,  states  that 
vehicles  equipped  with  warning  devices 
beiote  January  1. 1974,  may  use  until 
eeplacemeats  are  neoessaiy:  "Three 
liipiid  hiimiwg  emeigency  flares  which 
siUtisfy  the  requireanents  of  SAE  ]597 
liquid  Burning  Emergency  Flares.'  and 
three  fusees  and  two  red  flags;"  or  other 


devices  as  specified  in  paragraphs  (fKl) 
(ii)  thru  (v).  Paragraph  (fM2)l^  Vehicles 
equipped  with  waniiqg  devices  on  and 
a^  January  1. 1974.  states,  Tusees. 
liquid4)iDniag  emei^geocy  flares,  and  red 
electric  lanterns  diat  co^rm  to 
paxagraj^  (^1)  of  this  section  may  be 
used  to  supplement  the  nawiynpy 
reflective  triaa^es  required  in 
paragEq>h  {Q(2Hi)  of  this  section." 

Section  383  J^g).  Flame  producing 
devices  prohibited  an  certain  vehicles, 
states  that  liquid-buming  emergency 
flares,  fusees,  oil  lanterns,  or  any  ngnal 
produced  by  a  flame  shall  not  be  carried 
on  any  motor  vehicle  transporting 
explosives.  Class  A  or  Class  Gi;  any 
caigo  tank  motor  vehicle  used  tor  fiie 
transportation  of  flammable  liquids  or 
flammable  compressed  gas  whether 
loaded  or  empty,  or  any  motor  vehicle 
using  compressed  gas  as  a  motor  fuel." 

Section  393.9Sfj),  Requirements  for 
fusees,  states  that  *'Escfa  fusee  riiail  be 
adequate,  rriiaUe,  capable  of  burning  at 
least  15  ntinntes  and  shall  eorapty  witii 
the  specifications  of  die  Borean  of 
Ejqriosives,  Association  of  American 
Railroads  *  *  *  dated  Febmary  1909. 
Each  bisee  sInU  be  mariced  to  show  that 
it  oompljes  srith  Ike  epedfications  of  fte 
Bureaa  of  Expkmves." 

Fangraph  (bK^),  special  roles- 
fusees  ol  1 30?  ?y,  Esoergency  signals: 
stopped  veUdes.  states.  The  dbriver  of  a 
vehide  eqaqiped  with  fiqtdd  bunung 
Sares  (pot  toniies]  shatt  first  place  a 
fusee  at  tke  lecalifla  specified  in 
paragraph  <bXl)(ii)  of  i^a»  sectioa  before 
he  places  the  Ikpud-buming  flares  as 
specified  in  paragrqih  (bKl)  cS.  this 
section."  Paragraph  (b)(2)^),  Basiness 
or  leaideBtiai  (fisMcts,  fiutiier  states, 
"The  placeneirt  <tf  warning  devices  is 
not  reqaired  arithtn  the  busineas  or 
fpsirirntiel  district  of  a  municipality, 
except  during  the  time  hgfaled  lamps  are 
required  and  when  street  or  hi^way 
lighting  is  JMiiWiiiimt  to  make  a  vehicle 
clearly  dtscemaUe  at  a  riistannf  of  500 
feet  to  persons  on  the  hi^wsy." 

Polioe  Officer  Mapian  states  in  his 
petition  that  *iVben  responding  to 
accident  calls  cr  calls  of  staUed 
vehicles,  it  is  most  frustrating  for 
commercial  vehicles  to  be  stalled  in  the 
center  lane  of  an  interstate  highway  or 
in  the  traffic  lane  of  a  busy  street  and 
the  driver  is  naakiag  no  ^Cort  to  warn 
the  peblic  that  the  vehit^  is  stalled. 
Many  times  these  vehicles  have  no 
power,  so  the  four  way  flashing  si^ial 
lights  caaeat  be  used." 

The  pedtioaer  further  states  that 
ij^ring  nish  hour  fraffic,  it  im  difficult  to 
deterraioe  if  a  vehicle  in  a  traffic  lane  on 
a  busy  street  or  on  an  interstate 
highway  is  moving  or  parked.  He  also 
states,  that  with  the  "Federal 


Commercial  Zones  having  been 
eliminated  effective  November  15. 1988, 

*  *  *  this  cSiange  will  also  enhance  the 
safety  of  an  tiie  motoring  public  and 

*  *  *  there  will  be  no  unnecessary 
burden  on  &e  motor  carrier  industry." 

Comments  on  the  appropriate  use  of 
fusees  as  emergency  warning  devices  is 
requested,  in  particular  vvhether  fusees 
should  be  used  as  an  alternative  or  as  s 
supplement  to  die  bidiiectiaBsl 
emergency  reflective  devices.  Conuaents 
are  further  requested  as  to  whether  the 
exemption  frraa  the  requirement  to  place 
w^iming  devices  when  drivers  are 
within  a  business  or  residential  district 
during  the  time  when  lighted  lamps  are 
not  required,  should  tie  revised. 

Comments  are  also  requested  on  all 
aspects  of  die  aae  of  emergency  warning 
devices.  The  FHWA  encourages 
commenters  to  submit  suggested 
proposed  regnlatoiy  language  and 
enforcenwnt  activities  with  sapporting 
information.  Inforaiation  on  the  costs 
and  benefits  of  such  proposals  is 
especially  requested.  The  FHWA  would 
also  appreciate  comments  on  any 
docamentation  or  other  paperwork 
requirements  needed  to  enforce 
regulations  that  may  be  issued  to 
implement  section  9106  of  die  Act  or 
revisions  to  the  existiag  lequirenientB. 

Below  are  several  specific  questions 
to  which  the  FHWA  woakl  appreciate 
responses.  Commenters  should  not  limit 
their  responses  ta  these  questions. 

(1)  Should  bsees  be  authoriaed  as  an 
alternative  to  bidirectional  emergency 
reflective  triangles,  or  other  emergency 
warning  devices? 

(2)  Should  fusees  or  o&er  warning 
devices  be  restricted  to  supplemental 
use  with  bidirectiooal  fif  rgnnry 
reflective  triangles  only,  as  currentiy 
required? 

(3)  Are  the  current  manufacturing 
standards  for  fiuees  adequate? 

(4)  Is  the  required  mintnnaB  boming 
time  of  15  minutes  adequate? 

(5)  Should  the  use  of  fusees  and/or 
other  warning  devices  be  required 
whenever  a  coannercial  vehicle  is 
stalled  or  inoperative,  whether  or  not  it 
is  in  a  residential  or  business  district  or 
without  reference  to  lighting  conditions? 

(^  Should  flie  use  of  fusees  or  other 
warning  devices  within  a  business  or 
residential  area  be  required  only  in  the 
event  where  the  stalled  vehicle  is 
ivithout  power  sufficient  to  activate  ite 
emergency  signal  lamps? 

(7)  What  is  the  average  time  poiod 
for  a  vehicle  to  be  stopped  in  the 
roadway  or  shsnlder  and  require  an 
emergency  warning  device? 
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^       Ragulatocy  Impact 


A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Re^latory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  vear.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  poUdes  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rule  on  all 
individuals  will  be  minimal. 

For  the  foregoing  reasons  and  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  the  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

list  of  8ab|acts  in  4t  CFR  Parts  saz  and 


Hi^way  safety,  Highways  and  roads, 
Motor  carriers,  Drivers,  Reporting  and 
recordkeeping  requirements,  and  Motor 
vehicle  safety. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  motor  carrier  safiety.) 

Inoed  on:  January  23, 198B. 
Rob«t  B.  Fania, 
Federal  Htghway  Adminiatrator. 
[FR  Doc.  80-2522  Filed  2-2-88: 8:45  am] 


49  CFR  Part  see 

[mWA  Ooelwt  Na  IIC-«»-3] 
RM  212S-AC-2S 

Inapactlofit  Rapalr  and  Maintananoas 


;  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 


r.  The  FHWA  is  requesting 
public  comment  concerning  the 
development  and  implementation  of 
Federal  standards  or  methods  to  ensure 
that  the  brakes  and  brake  systems  of 
commercial  motor  vehicles  are  properly 
maintained  and  inspected.  This  action  is 
required  by  section  9110  of  the  Truck 
and  Bus  Safety  and  Regulatory  Reform 
Act  of  1968  (TiUe  DC  SubUUe  B.  of  the 
Anti-Drug  Abuse  Act  of  1988,  Pub.  L 

100-eea  102  stat  4181). 


OATC  Comments  most  be  received  on  or 
before  April  4. 1989. 
AOOMtS:  Submit  written,  signed 
commenU  to  FHWA  Docket  No.  MC-89- 
38.  Room  423Z  HCC-ia  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street.  SW^ 
Washington,  DC  20690.  Commentera 
may,  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  (either  1.2Mb  or  aeCMCb 
density)  in  a  format  that  is  compatible 
with  either  word  processing  programs. 
Word  Perfect  or  Wordstar.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  fiom 
8:30  ajn.  to  3:30  p.m.  ET,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  or  receipt  of 
comments  must  inchide  a  self- 
addressed,  stamped  poetcard. 
ran  WRTMR  avQMMTiON  contact: 
Mr.  Thomas  P.  Koxlowski.  Office  of 
Motor  Carrier  Standards.  (202)  366-2981, 
or  Mr.  Charles  Medalen,  Office  of  the 
Chief  Counsel  (202)  366-1354.  Federal 
Highway  Administration.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  2060a  Office  houra  are 
from  7:45  a  jn.  to  4:15  pjn^  ET.  Monday 
throu^  Friday,  except  legal  holidays. 
•umxMniTAiiv  WFOiiATiow;  Section 
9110  of  the  Truck  and  Bus  Safety  and 
Regulatory  Reform  Act  of  1968  (the  Act) 
requires  the  Secretary,  not  later  than 
December  31, 1990,  to  "issue  regulations 
for  the  purpose  of  adopting  improved 
standards  or  methods  to  ensure  that  the 
brakes  and  brake  systems  of 
commercial  motor  vehicles  are  property 
maintained  and  inspected  by 
appropriate  employees.  At  a  minimum, 
such  regulations  shall  establish 
minimum  training  requirements  and 
qualifications  for  employees  responsible 
for  maintaining  and  inspecting  such 
brakes  and  braice  systems." 

The  FHWA  believs  that  section  9110 
applies  only  to  persons  who  are 
employees  of  motor  carriera.  Section 
9110  amends  the  Motor  Carrier  Safety 
Act  of  1964  (MCSA)  (49  U.S.C.  App. 
2501-2520)  by  adding  at  the  end  thereof 
a  new  section  entitled  "Maintenance 
and  Inspection  of  Brake  Systems."  This 
action  makes  the  definition  of 
"employee"  (contained  in  section  204  of 
the  MCSA)  aplicable  to  the  term 
"employee"  as  used  in  section  9110  of 
the  Act  Section  204  defines  an 
employee  as  "(A)  an  operator  of  a 
commercial  motor  vehicle  (including  an 
independent  contractor  while  in  the 
course  of  operating  a  commercial  motor 
vehicle);  (B)  a  medhanic;  (C)  a  freight 
handler;  and  P)  any  individual  other 
than  an  employer  who  is  employed  by 
an  employer  and  who  in  the  course  of 


his  or  her  employment  directly  affects 
commercial  motor  vehicle  safety,  but 
such  term  does  not  include  an  employee 
of  the  United  States,  any  State,  or  any 
political  subdivision  of  a  State  who  is 
acting  within  the  couree  of  such 
employment"  "Employer"  is  also 
defined  in  section  204  of  the  MCSA  as, 
"Any  person  engaged  in  a  business 
affectiiag  interstate  commerce  who  owns 
or  leases  a  commercial  vehicle  in 
connection  with  that  business,  or 
assigns  employees  to  operate  it  but 
such  terms  dose  not  include  the  United 
States,  any  State,  any  political 
subdivision  of  a  State,  or  any  agency 
estabUshed  under  a  compact  between 
States  approved  by  the  Congress  of  the 
United  States."  Therefore,  the  FHWA 
believes  that  persons  who  are  not 
employees  of  motor  carriera  but  who 
may  inspect  or  maintain  the  brakes  at 
braike  systems  of  commercial  motor 
vehicles  are  not  covered  by  section  9110 
and  any  subsequent  regulations 
implementing  diat  section.  An  example 
of  this  would  be  independent  garage 
ownen  and  their  mechanics. 

The  FHWA  also  believes  that  this 
section  does  not  apply  to  governmental 
inspecton  at  any  level  of  government 
because  the  definitions  of  "employee" 
and  "employer"  in  section  204  of  the 
MCSA  specificaUy  exclude 
governmental  employees. 

Comments  concerning  the 
applicability  of  section  9110  of  the  Act 
are  required.  The  FHWA  is  especially 
interested  in  comments  regarding  motor 
carriera'  and  their  driven'  (both 
employee  driven  and  leased/contractor 
driven)  responsibilities  under  section 
9110. 

The  FHWA  is  also  interested  in 
comments  regarding  the  definition  of  the 
employee  "responsible"  for  maintaining 
and  inspecting  brake  systems.  Should 
FHWA  interpret  this  to  mean  the 
"mechanic"  who  performs  the  work  or 
the  "Chief  Mechanic"  or  "supervisor" 
who  is  directly  responsible  for  the 
mechanic  and  his/her  work?  The 
interpretation  of  "responsible" 
employee  would  have  a  major  impact  on 
the  number  of  individuals  covered  by 
any  regulations  and  the  type  of  training 
they  would  receive. 

Comments  are  requested  on  all 
aspects  of  section  9110  of  the  Act.  The 
FHWA  encourages  commentera  to 
submit  suggested  regulatory  language 
and  enforcement  activities.  The  FHWA 
would  also  appreciate  comments  on  any 
documentation  and/or  other  paperworic 
requirements  needed  to  implement  and 
ensure  compliance  with  any  regulations 
that  would  be  issued  imder  section  9110 
of  the  Act. 
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Below  are  aawnl  ^aesttons  to  which 
the  FHWA  waddapi 
Hawewec  OBBBKBlei 
their  respoaaeslB  these  I  ^ 

1.  What^fpecf  IniniQgiacmnatiy 
provided  la  hnrias  ianifirliw  and 

determine  the  ^aalifirsthais  nfthrsi 
employaask  iju  «ihat  critecia  or  Job 
peifiajaaimi  standards  ^a  ased? 

2.  It  IImn  am  eataUahed  certificatkB 
prograas far hsaiga  iaa|Mii  tins nr 

..■■■.I,  ■■,<Mrf   »^-  M  M,     ■.■■■■I  il  i     i 

macnaiBOBmeasa  pnwHie  ] 
on  each  paagraassi  iaw  pnipase.  i 
criteria,  paqpan  apa 
8l  SaasHO  eseae  va  laaftaaie  Javeis  as 


Hie  FHWA  has 


work  attosMBd.  e^  adjaat  biakea. 
rnplari  and  aMJateia  wapif  te  teake 
sysieBM,  madkamic  helpers,  laaater 
mrrhsaifar 
4.  How  should  new  terhnciagJBa  be 


i|iialifif!ntMWf  be 


be 


It  be 
afasidditiadndeT 


the 


standardik* 

5. 
reviewadf 

6.SShody 
autidated  ar  estabfiabed  I 
recoBBMaded  paadiaef  If  ao.  who 
shodU) 
Federal  ( 

7.  Should^ 
proviaiatf  Maal 
structured] 

*•' 

1  ha  aHaawd/taqHired  to  i 
minimuas  ^aabficaliaatf 

&  Sfaaidd  driaeis  he  aOowed  to  I 
the  qusMfealiaBS  aitthual  any  t 
^aaaficabaaa  arpraai  (other  than  i 
a  qualified  drfeatfr 

1A.  ShoaU  the  persons  cowred  by  this 
sectiaa  ha  saqaired  to  meet 
qaaifieadoaa  siariiar  to  Iboae  appbeaUe 
to  daeets  aegaidbig  petfnraiaane  and 
knowledge  toatto|.  siplnyiatat 
verificatna  aad  phyateal  qaafifications, 
indudiug  heiag  tested  far  uae  of 
controlled  substances? 

Iha  HiWA  is  aiao  iBtareatad  in  aay 
informatfao  as  the  nanfaer  of  posoDS 
who  would  pBtealiHllr  be  affected  and 
His  Ills  aadhiiaifils  (ipislifiiiil  If 
possiUa}  aaaeoiBted  wiidi  aay  regnlalicm 

loftheAcL 


Reguiatoty  liqpact 

(Tlfr)  il  aastpinii  tn  nsrti  rrfliilntfirj 
action  listed  ia  Ae  Unified  Agenda  al 


Inionnaaoa  StmAot  Canter  piddishes 
the  Uni&dA«andBiB  April  aad 
Octoheraf  aaeh  yaar.  The  RIN  auaber 


cant 

doouneat  eaahe  «aed  to  anas  refeMnoe 

this  action  amith  the  Unifiad  Agenda. 


rule 


a»der12ZBlara 


n^gidatory  pdtieies  and  pRMedares  of 
the  DOT.  It  ia  anticipated  that  the 

6COIIBDDC  iHBBCt  OK  tUS  nBBHMHQBC 

adten  an  al  indieidaab  w«  be 


For  the  fseegoiag  eeaaoas  aad  vnder 
the  critoia  of  the  Regalalecy  FlexibQity 
Act  the  FHWA  hereby  eotiies  diat  this 
action  will  notliave  a  significant 
emnoiric  te^aet  «n  e  eubatantia! 
QUflnjerei  SBMn  entities. 

list  of  Subiaoto  in  49  GFS  Fart  Mi 

Highway  aafsty,  Ifigihways  and  seeds. 
Meter  caRtese,  Driven,  Reporting  end 
recordkeepBig  reqwrements,  and  Motor 

(Calalqg  of  Federal  Domestic  Aaaislaace 
Program  Number  20.217,  notor  carrier  safety.) 

Issued  on:  January  23,  IflOB. 
RotMrtE-Faniib 


(FXHacaB-CSaFOada-S-ak  fttfaaH 


49CFRPart544 

[Docket  Na.  TB6-01:MQliee  71 
Rmni7-AC32 


vaiaoiaTiaDna  ana  uanaaiB  companies 

AQBicie  Nalioaal  ffighany  Traffic 
Saiety  Adnaatettafioa  pttirSA;,  DOT. 
:  ttotiee  of  propeaod  ndemeking. 


R  This  notice  proposes  to 
amend  Ibe  Eeqaneaieats  far  ananal  theft 
date  Deports  to  be  fiied  with  this  agency 
by  arlf  insiaari  eentel  and  leasing 
companies  widi  fleets  of  20  or  laore 
motor  vefaidea.  Those  teqnireiaeDts 
OHseatly  provide  &at  all  aocfa 
companies  snat  file  these  taports 
anauaBy^  NHI8A  catinalea  that  there 
are  apprnifiaiBtriy4j996HJrialand 
leasing  compaaias  caraeatiy  aableet  to 
the  I  epurtiug  eayrirewwnts. 

Howeveci  the  agency  has  learned  of 
addilioeal  tefacnetian  that  it  believes 
wiU  aMonr  it  te  eneaipt  aioBt  rental  and 

requieeaKttlB.  This  notice  pnpoees  to 
requtia  tfieft  leparts  only  bom  rental 

fleets  of  50.800  or  mem  vetedea.  TUs 
proposed  criteria  waaid  eaeidt  te  oafy  19 

required  to  file  theft  reports,  instead  of 


the  appHndatatoly  4.000  companies 
curwaldy  vequired  to  file  socb  reports. 
NHTSA  has  lentettvely  determined  that 
reports  fimai  the  19  largest  reatal  and 
leasing  compmiet  would  provide  the 
agency  wiA  e  repreeentative  sampling 
of  the  theft  experience  of  rental  end 
leasing  companiee,  while  reducing  en 
UHBeecseary  burden  on  smaB  rental  and 

DATE  Comments  on  this  notice  must  be 
received  by  this  agency  not  later  than 
March  20. 1880. 


laboaldrefarto 
Docket  N0.T8&-OI;  Notice  7.  and  be 
submitted  to:  Docket  Sectioa  NHTSA. 
Room  9109, 480  Seventh  Street  SW., 
Washington.  DC  20590.  (Docket  houn 
an  4c0D  ajn.  to  4:00  pjB.  Monday 
iRiday). 


KTION  COHTACTt 

Ms.  Beibara  Kurtz.  Office  of  Maricet 
Ineeafives.  NHTSA.  400  Seventh  Street 
SW..  WashingtoB,  DC  XOOOa  Ms.  Kurtz's 
telephone  mmibCT  is  (202)  308  4800. 

\twm 


A«tar 

The  Motor  Vehicle  Theft  Law 
Enfofsefflent  Act  011084  ff^h.  L  06-547; 
Theft  Act]  added  ntle  VI  to  (he  Motor 
Vehicle  lafanaation  and  Coat  Savings 
Act  (15  U.SjC.  2021 «/ sa94  Cost  Savings 
Act).  SectioB  812  of  Ibe  Cost  Savings  Act 
requires  the  sahsaiasina  <rf  annual 
reports  by  inserera  to  NHTSA  and 
specifies  aiinimHni  r^mtmmi  requirements 
for  those  reporta.  Sactioa  912(b)  requires 
NHTSA  to  periodically  coBipilf  and 
publish  the  infonaalion  set  forth  in  the 
insurer  reports,  ia  a  farm  that  will  be 
help6d  to  dw  public,  indwkag  Federal. 
State,  aad  local  police  and  the  Congress. 

The  requiied  oontente  of  the  insarer 
reports  are  set  forth  in  aedian  812(aX2) 
of  die  Coat  Savings  Act  That  section 
specifies  that  the  reports  indode  among 
other  BMlteia:  Theft  and  recovery  data; 
rafing  ndes  and  plans  ased  by  instven 
to  estabbah  preanaaH  for 
ooaiprehenBrwe «— ""*^  coverage  for 
motor  vefaiclee:  mid  actions  taken  to 
reduce  pieaiiaeBS. 

Section  612  defines  the  teen 
"insurera"  very  broadly,  and  reqaires  all 
sudi  parties  to  fUe  annaal  reports  with 
NHTSA  aafass  axeaqited  by  the  agency. 
There  are  two  greaps  which  fall  witlwi 
that  tana.  First  evny  petaeo  engaged  in 
the  busiaeas  of  issaiBg  passenger  osotor 
vehicle  iaeuranrr  pobeies  is  an  insurer 
under  aeotioa  2(1^  of  Ae  Coat  Savings 
Act  (IS  U.SJC.  1091).  eegerdees  of  the 
size  of  the  hnslaaas.  Second,  section 
612(a|(l)  epectBas  Aat  far  the  purposee 
of  section  612.  fte  lem  "inaorer" 
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indodet  any  person,  whidi  has  a  fleet  of 
20  or  more  motor  vehides  (other  than 
any  governmental  entity)  whidi  are 
used  primarily  for  rental  or  lease  and 
whidi  are  not  covered  by  theft 
insurance  policies  issued  by  insurers  of 
passenger  motor  vehides.  Congress 
recognizMl  that  it  is  possible  for  the 
agency  to  draw  valid  condusions  about 
the  anti-theft  program  based  on  data 
gathered  from  nuy  a  representative 
sample  of  insurers.  Two  provisions  in 
section  612  authorixe  the  agency  to 
exempt  certain  insurers,  particdariy  the 
smcdler  ones,  from  these  reporting 
requirements. 

of  Molar  VaUde  bMuiaiiGe 


f    Polides 

The  first  provision  in  section  612  that 
authorixes  the  agency  to  exempt  smaller 
insurers  bom  the  reporting  lequironents 
is  set  forth  in  section  612(a)(5)  (15  U.S.C 
2032(a)(5)).  This  section  gives  the  agency 
authority  to  exempt  onJy  issuers  of 
motor  vehide  insurance  polides  frtmi 
the  reporting  requirements,  and  only 
those  issuers  of  motor  vehicle  insurance 
polides  whose  market  shara  is  less  than 
a  given  percentage  of  the  total  mariceL 
NHTSA  can  exempt  such  insurers  if  it 
"finds  that  such  exemption  will  not 
significantly  a&ect  the  validity  or  the 
usefulness  of  the  information  collected 
and  compiled  under  [section  612], 
nationally  or  State-by-State." 

NHTSA  identified  31  insurance  groups 
that  were  not  eligible  for  exemptions 
under  section  612(a)(5),  in  the  final  rule 
establishing  the  instver  reputing 
requirements  (52  FR  58;  January  2, 1967). 
Because  reports  from  these  31  insurance 
groups  would  represent  a  significant 
percentage  of  the  national  and 
individual  State  insurance  premiums, 
NHTSA  conduded  that  the  reports  of 
these  31  groups  would  provide  NHTSA 
with  representative  data,  both 
nationally  and  on  a  State-by-State  basis, 
and  that  these  data  would  be  suffident 
for  the  agency  to  cany  out  its  activities 
and  responsibilities  under  Titie  VI  of  the 
Cost  Savings  Act  Based  on  these 
condusions,  NHTSA  exempted  bom  the 
reporting  requirements  every  issuer  of 
motor  vehide  insurance  polides  that 
was  statutorily  eligible  for  an 
exemption. 

NHTSA  used  tite  data  vountarily 
supplied  by  insurance  companies  to 
AM.  Best  to  determine  the  market 
•hares  nationally  and  in  each  State  for 
the  insurance  groups.  The  agency 
determined  that  these  data  era  both 
accurate  and  timely.  Appendices  A  and 
B  to  Part  544  list  those  insurance  groups 
that  ara  required  to  file  annual  reports 
witii  NHTSA.  Since  eligibility  for  an 
exempttcm  from  the  reporting 


requirements  may  vary  annually  with 
fluctuations  in  the  mariwt  shares  of  the 
respective  insurance  groups,  the  NHTSA 
updates  Appendices  A  and  B  annually, 
to  refled  changes  in  market  share 
reported  by  AM  annually,  to  refled 
changes  in  market  shara  reported  by 
AM.  Best  This  procedure  allowed  the 
agency  to  exempt  all  eligible  issuen  of 
motor  vehicle  insurance  polides  from 
the  reporting  requirements. 

Rental  and  Laaafaig  Comiiaiiias 

The  second  provision  in  section  612 
diat  allows  NHTSA  to  exempt  smaller 
insurera  from  the  reporting  requirements 
is  set  fordi  in  secti<»  612(aH4). 
Exemptions  under  this  SMtion  are 
statutorily  available  to  all  insuren,  bodi 
issuers  of  motor  vehide  insurance 
polides  and  any  person  that  has  a  fleet 
of  more  than  20  vehides  used  primarily 
for  rental  and  lease  and  not  covered  by 
theft  insurance  polides  issued  by  an 
instirer.  For  convenience,  this  lattn 
group  is  referred  to  in  this  notice  as 
"rental  and  leasing  companies."  Section 
612(a)(4)  authwixes  NHTSA  to  exenqrt 
any  insurer  from  these  reporting 
requiranents  if  the  agency  determines 
that: 

(1)  The  coat  of  preparing  and 
furnishing  such  repwts  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
Insurer,  o/k/ 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  Titie  VL 

NHTSA  believed  that  reports  from  a 
representative  sanqile  of  rental  and 
leasing  companies  would  provide  the 
agency  with  the  necessary  information 
to  allow  it  to  fulfill  all  its  obligations 
under  Title  VI  of  the  Cost  Savings  Act 
Hence,  NHTSA  did  not  need  additional 
information  for  it  to  find  that  reports  by 
the  many  smaller  rental  and  leasing 
companies  would  not  signlfica&tly 
conMbute  to  carrying  out  the  purposes 
of  Utie  VL  A  representative  sample  of 
rental  and  leasing  companies  would 
provide  NHTSA  with  the  information  it 
needed  to  carry  out  Tide  VI,  and  would 
avoid  an  unnecessary  burden  on  the 
vast  majority  of  the  approximately  4,000 
rental  and  leasing  companies  subject  to 
the  reporting  requirements. 

However,  NHTSA  did  not  have    \ 
suffident  information  to  allow  it  to  ^ 
make  the  other  statutory  determination: 
i.e.,  that  the  cost  of  preparing  furnishing 
such  reports  is  excessive  in  relation  to 
the  sixe  of  the  business  of  the  insurer. 
Absent  such  information.  NHTSA  was 
unable  to  exempt  rental  and  leuing 
companies  from  the  reporting 
requirements,  because  the  agency  could 
not  make  the  required  statutory 
determinations. 


Before  issuing  the  notice  of  proposed 
rulemaking  (NPRM)  for  the  insurer 
reporting  requirements,  NHTSA  tried  to 
obtain  bom  trade  assodations 
representing  rental  and  leasing 
companies  the  information  needed  to 
structure  a  blanket  exemption  for  all  but 
the  largest  rental  and  leasing 
companies,  similar  to  the  blanket    « 
exemption  proposed  for  all  but  the  31 
largest  insurance  groups.  However,  each 
trade  assodation  contaded  by  the 
agency  indicated  that  the  mariiet  share 
data  sought  by  NHTSA  for  rental  and 
leasing  companies  either  was  not 
available  or  would  not  be  disdosed  to 
the  agency.  Titie  VI  of  tiie  Cost  Savings 
Ad  does  not  give  NHTSA  authority  to 
require  these  trade  assodations  to 
disclose  market  share  information,  and 
NHTSA  knew  of  no  other  source  from 
which  to  obtain  such  maiket  share 
information. 

Accordingly,  the  NFRM  for  the  insurer 
reporting  requirements  that  was 
published  June  25. 1906  (51  FR  23085) 
proposed  that  all  rental  and  leasing 
companies  that  satisfied  the  statutory 
definition  of  "insurer"  be  required  to  file 
annual  reports.  The  NFRM  expressly 
stated  that  NHTSA  wanted  to  exempt 
the  smaller  rental  and  leasing 
companies  from  this  reporting 
requirement  and  sought  information 
from  the  public  that  would  allow 
NHTSA  to  make  the  necessary  statutory 
determinations  to  exempt  smaUer  rental 
and  leasing  companies  from  these 
reporting  requirements,  ^wdfically.  the 
agency  asked  the  pubUc  to  provide 
inlcnmation  on  the  number  of  rental  and 
leasing  companies  subject  to  the 
reporting  requirements,  the  size  of  the 
rental  and  leasing  fleets  operated  by 
those  companies,  the  costs  of  preparing 
and  filing  the  annual  reports,  and  the 
criteria  the  agency  should  use  in 
deddlng  whether  those  costs  were 
"excessive"  in  relation  to  the  sixe  of  the 
business. 

The  commentera  submitted  a  number 
of  recommendations,  ranging  from 
exempting  all  rental  and  leasing 
companies  or  exempting  aU  car  dealera 
to  requiring  reports  only  frtmi  those 
rental  and  leasing  companies  that  have 
a  fleet  of  20XX)0  or  more  vehides. 
However,  none  of  the  commentera 
provided  the  information  requested  in 
the  preamble  to  the  NPRM,  so  the 
agency  was  unable  to  structure  a 
blanket  exemption  for  the  smaller  rental 
and  leasing  companies,  as  was  done  for 
the  smaller  insurance  companies. 

Therefore,  the  final  rule  published  on 
January  2, 1987  (52  FR  58)  required  all  of 
the  approximately  4,000  rental  and 
leasing  companies  subject  to  the 


Federal  Register  /  Vol.  54.  No.  22  /  Friday,  February  3,  1989  /  Propoged  Rules 


5521 


reporting  requirements  to  file  annual 
reports  with  the  agency.  Nevertheless, 
the  following  language  appeared  at  52 
FRe3: 

However,  NHTSA  lias  no  deaire  to  impose 
an  unnecessary  burden  on  the  smaller  rental 
and  leasing  companies.  Just  as  the  agency 
believes  it  will  obtain  a  representative 
sample  of  insurance  companies  by  requiring 
reports  only  from  large  insurance  companies, 
the  agency  believes  that  it  would  obtain  a 
representative  sample  of  rental  and  leasing 
companies  by  requiring  reports  only  from  the 
large  rental  and  leasing  companies.  The 
agency  has  tried  to  obtain  the  necessary 
information  to  allow  it  to  exempt  these 
companies  twice,  before  publishing  the 
NPRM  and  in  the  NPRM  itself.  In  neither 
instance  has  the  agency  been  successful 

Absent  this  information,  tliis  final  rale  must 
apply  to  all  rental  and  leasing  companies 
with  20  or  more  vehicles  in  thieir  fleet 
However,  tlie  agency  will  again  try  to  obtain 
from  the  rental  and  leasing  companies  and 
their  trade  associations  tlte  information 
needed  to  exempt  the  smaUer  rental  and 
leasing  companies  from  ttiis  regulation  before 
January  31, 1967.  If  NHTSA  is  successful  in 
tills  effort  and  tiie  information  allows  NHTSA 
to  malce  the  determinations  required  under 
section  612  to  exempt  rental  and  leasing 
companies,  the  agency  will  publish  a  rule 
exempting  the  sinaU  rental  and  leasing 
companies  from  this  reporting  requirement 
before  January  31, 1987. 

The  agency  was  unsuccessful  in  its 
tiiird  effort  to  obtain  the  necessary 
information.  Consequentiy,  all  rental 
and  leasing  companies  subject  to  the 
statutory  definition  of  "instuer"  are 
presentiy  required  to  file  annual  theft 
reports  witii  NHTSA 

NHTSA  received  145  petitions  for 
exemption  from  the  reporting 
requirements.  Several  petitions  were 
filed  by  frenchisees  and  licensees  of 
large  rental  and  leasing  companies,  such 
as  Hertz  and  National  Car  Rental.  Most 
of  the  petitions  were  filed  by  smaller 
rental  and  leasing  companies,  those  that 
the  agency  had  repeatedly  tried  to 
exempt  from  the  reporting  requirements. 
A  recurring  theme  in  the  petitions  was 
that  NHTSA  would  not  benefit  bom  the 
petitioner's  reports  because  zero  to  a 
few  thefts  would  be  reported,  or  that  the 
companies  had  a  small  fleet  size. 
Additionally,  the  petitionera  alleged  that 
the  time,  labor,  and  costs  involved  in 
preparing  and  furnishing  annual  insurer 
reports  were  not  Justified.  Therefore,  the 
petitionera  conduded  that  their  reports 
would  not  significan'Jy  contribute  to 
carrying  out  the  purposes  of  Titie  VI  of 
the  Cost  Savings  Act 

The  InfocmatioD  Discovered  by  NHTSA 
and  the  Proposed  Exemptions 

In  response  to  these  petitions,  NHTSA 
again  sought  information  that  would 
aUow  it  to  structure  a  blanket  exemption 


fit>m  the  reporting  requirements  for 
smaller  rental  and  leasing  companies. 
Although  the  trade  assodations 
representing  the  rental  and  leasing 
companies  offered  no  more  cooperation 
than  they  had  previously,  the  agency 
was  able  to  obtain  information  on  the 
size  of  the  fleets  of  rental  and  leasing 
companies  and  the  market  share  for 
these  companies.  NHTSA  learned  that 
such  data  for  the  motor  vehide  rental 
and  leasing  companies  are  voluntarily 
supplied  to  and  tabulated  by  two 
national  publications:  Automotive  Fleet 
Magazine  (for  both  rental  and  leasing 
companies)  and  Travel  Trade  Business 
Travel  News  (for  rental  companies 
only). 

Since  1984,  Automotive  Fleet  has 
published  an  annual  Fad  Book  which 
contains  statistics,  market  analysis,  and 
advertising  for  rental  and  leasing 
companies.  Data  for  only  rental 
companies  have  been  tabulated  since 
1965  in  the  Annual  Business  Travel 
Survey  published  by  Travel  Trade 
Business  Travel  News.  The  survey  ranks 
top  rental  companies  in  the  United 
States  by  revenue,  vehides  per 
company.  States  of  operations,  and 
number  of  locations. 

Within  the  rental  and  leasing 
commimity,  both  publications  are 
regarded  as  the  most  accivate  data 
sources  available  for  those  businesses. 
However,  NHTSA  is  aware  that  data 
&t>m  the  two  sources  may  differ  because 
the  companies  reporting  to  these 
periodicals  may  inflate  the  size  of  their 
fleet  for  competitive  marketing 
purposes.  Thus,  these  sources  may  be 
the  most  accurate  data  sources 
available  for  rental  and  leasing 
companies,  but  they  are  not  as  accurate 
as  the  A.M.  Best  data  for  insurance 
companies.  Notwithstanding  this 
somewhat  lesser  degree  of  reliability, 
NHTSA  has  tentatively  concluded  that 
these  sources  are  sufficientiy  accurate  to 
determine  which  rental  and  leasing 
companies  should  be  exempted  from  the 
theft  reporting  requirements.  The  public 
is  invited  to  comment  on  this  tentative 
condusion,  and  asked  to  explain  why 
the  commenter  agrees  or  disagrees  with 
NHTSA's  tentative  condusion. 

From  these  two  data  sources,  NHTSA 
learned  that  in  1967  more  tiian  7,096,000 
vehides  (not  induding  government 
vehicles)  were  reported  as  rented  or 
leased.  For  that  same  year,  the  39  largest 
companies  rented  or  leased  about  2.6 
million  vehides  (about  37  percent  of  all 
vehicles  in  rental  and  leasing  fleets).  Of 
these  2.6  million  vehides,  55  percent 
were  rented  or  leased  by  the  8  largest 
rental  and  leasing  companies.  The  fleets 
for  these  companies  ranged  from  100,000 
vehides  to  420,000  vehides.  The 


remaining  45  percent  of  these  2.6  million 
vehicles  was  broken  down  as  follows: 
29  percent  was  operated  by  11 
companies  whose  fleets  ranged  bom 
50,000  to  99.000  vehides,  9  percent  was 
operated  by  6  companies  with  fleets  of 
20,000  to  49,000  vehicles,  and  6  percent 
was  operated  by  12  companies  with 
fleets  of  10,000  to  19,000  vehides.  The 
remaining  4.5  million  vehicles  in  rental 
and  leasing  fleets  in  1987  were  operated 
by  about  3,961  companies,  all  of  whom 
had  fleets  of  fewer  than  10,000  vehicles. 

Furthermore,  the  data  from  these  two 
sources  suggest  that  the  39  largest  rental 
and  leasing  companies  (those  with  fleets 
of  10,000  or  more  vehicles)  were  a 
relatively  stable  grouping.  That  is,  26  of 
these  39  companies  have  been  included 
in  the  list  of  the  largest  39  companies  for 
the  three  most  current  years  for  which 
data  are  available  (1984, 1985  and  1987). 
Thus,  the  core  group  of  companies  that 
compose  the  largest  39  rental  and 
leasing  companies  has  remained  stable, 
with  other  companies  moving  in  and  out 
of  the  39  largest  rental  and  leasing 
companies.  This  situation  is  similar  to 
that  of  the  insurance  companies 
required  to  file  annual  reports,  where 
some  companies  are  added  to  or 
removed  from  the  hsting  of  companies 
required  file  annual  reports,  but  the  core 
group  of  insurance  companies  subject  to 
the  reporting  requirements  has  remained 
relatively  constant 

With  this  new  information,  NHTSA 
again  considered  the  question  of 
proposing  a  blanket  exemption  for 
smaller  rental  and  leasing  companies, 
similar  to  that  which  has  been 
established  for  the  smaller  insurance 
companies.  The  structure  of  the  rental 
and  leasing  companies  is  significantiy 
different  from  that  of  the  insurance 
companies.  The  rental  and  leasing 
industry  is  operated  predominantly  by 
purchase  of  franchises  or  issuance  of 
licenses.  According  to  the  U.S. 
Department  of  Commerce,  franchising  is 
a  form  of  licensing  by  which  the  owner 
(firanchisor)  of  a  product  service,  or 
method  obtains  distribution  through 
affiliated  distributors  (franchisees).  In 
order  to  maintain  the  distinctiveness 
and  unifonnity  of  the  service,  the 
franchisor  usually  exercises  some 
degree  of  continuing  control  over  the 
operations  of  franchisees,  and  requires 
them  to  meet  stipulated  standards  of 
quality.  The  extent  of  sudi  control 
varies.  In  some  cases,  franchisees  are 
required  to  conduct  every  step  of  their 
operation  in  strict  conformity  with  a 
manual  furnished  by  the  frandiisor. 

Because  of  this  structure,  tiie  agency 
was  presented  witii  the  threshhold 
question  of  whether  the  franchisees  and 
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lic«nMe«  thoukl  bt  traalad  as  i 
rental  and  laaaJM  comnptaim 
the  franohkot  orUcaaaat  akoald  b« 
treated  as  a  aingl*  rcnUl  aad  kaaiBg 
company,  raapooaibU  ior  salkving  dw 
requirad  data  bom  ita  frsBcfaiMM  or 
licenaeet.  Tha  aaann  kaa  tntethra^ 
condadad  that  fraacmaon  or  UoaMon 
should  ba  traatad  aa  a  aiag^  tanlal  and 
leasing  company,  ior  two  leaaooa. 

First  NHTSA  bakofvaBtys  taatativa 
conduaioa  ia  coaaiBlaal  wiik  die 
CongressioBal  iBtaad  undarfyiBf  aaction 
612.  The  Houoa  Raport  OB  sactioa  S12 
bicluded  the  fdHowlng  aantaaoe:  "Eke 
Committaa  uvgao  tka  {NHTSAl  to  dewiaa 
a  reporting  syalaia  fot  ioauraaca 
Information  witk  an  eya  towsd 
imposing  ranairaaiaiita  wbkh  wiM  ba 
low  cost  aM  of  ■iateal  banlHk  to  tiw 
industry,  bat  whkfa  will  provide  aU  tha 
data  requiTMi  by  tUa  sacHoa."  HJL  Rep. 
No.  1067.  geth  Coog^  ad  Saaa..  at  21 
(1964).  Applyii^  thia  ■ddaoco.  tks 
agency  baa  condadad  that  tha  1 
costly  and  hwrdansoma  laqairei 
would  ba  ona  that  K<|airad  every 
frnnchisaa  of  die  large  iplal  and  I 
companiea  to  report  diractliy  to  fHISA 
on  its  theft  expaeieBoai  Od  te  ether 
hand,  a  leqaimieBt  that  franddaora 
report  on  the  thefl  cxperlance  of  ail  their 
franchisees  woald  reqnire  a  single 
report  to  tha  sabattled  to  thia  agency. 
The  frnnchJaaoa  gaasrally  auhatt 
periodic  reports  to  the  fnnrhianr  in  any 
case.  It  would  seem  to  ba  lelatlveiy 
simple  to  expand  the  exladngteporta  to 
the  franrhiaor  to  indnde  infoonatian 
about  Ute  fraachiaeea*  theft  experkaoa. 
Accordingly,  the  afsncy  baa  tanUttvely 
condudad  that  a  raqpiiiaaent  for 
fraachiaott  to  report  on  behelf  of  all 
their  franriiiseet  ia  conaiatent  with  die 
Congreaaional  hitant  Uiat  diasa  reportta« 
requirementa  should  iaipnae  die  minimal 
burden  nn  nrpnthng  partiaa 

Second,  practical  oonaidaratkiaa 
oblige  the  ageacy  to  treat  franddaocs  or 
licmaors  aa  a  singia  entity.  The  two 
available  data  sources  treat  franddaors 
or  licensors  as  a  single  entity.  KHTSA 
has  no  data  on  the  sin  of  all  fraaddaeea 
and  hcenaeea,  so  die  aQwiry  woald  be 
unable  to  propoea  any  exeaptiona  for 
the  rental  and  leaaing  rmapaniae  if  it 
were  to  treat  each  fraarhisae  or  licoiaee 
as  a  separate  rental  and  leasing 
company. 

Cominenters  are  invited  to  discuss 
Uiis  tenUtive  decision  to  treat  a 
franchisor  and  all  of  its  franchiseea  as  a 
single  entity.  Those  commenters  that 
disagree  with  this  dedsioa  are  asked  to 
discuss  bow  the  agency  coald  obtain 
information  on  the  number  and  fleet  size 
of  franchisees,  and  to  diacuaa  whether 
the  agency  could  structure  an  exemption 


from 


while  re<;. 

frandriaaea  offlaise  bmddaan.  NHTSA 
is  aiao  inlsraalsdin  leiaishig  enyr 
addtdoaal  infannatioa  the  pabtic  can 
prowide  on  tha  structaie  asild  prooedvei 
used  by  franchise  operattoaa  in  the  ear 
rental  bi 


fiaTiBg  leacDoa  lae  lenianve 
conehision  that  franchise  opetations 
shonld  be  treated  as  a  single  entity,  the 
agency  proceeded  to  consider  bow  to 
strticture  an  exenptioB  fron  the 
reporting  re<]HireBients  for  snaOer  rental 
and  leaoing  conpaBieo.  Fron  the 
infoiuietioB  in  AutotHotJVf  Pfect 
Magazine  and  Travel  Trade  Business 
Travel  New9.  SHTSA  teamed  that  the 
19  letgeet  lenal  and  leasing  companies 
(oiose  with  SOtBOO  or  more  vehicles  in 
their  fleet)  hed  9t  percent  of  the  total 
vehicles  in  rental  and  leasing  fleets.  Of 
these  conipaniee,  9  were  prtmsruy 
leasing  companies.  These  leasing 
companies  typicaAy  do  bmineas  ki  aff 
50  States  out  of  one  central  locatfon. 
Thus,  the  experience  of  these  leasing 
companies  woohf  be  geographically 
representative,  since  it  wouM  repreaent 
experience  every  State.  AdcfitkmaBy, 
NHTSA  has  no  reason  to  believe  that 
the  theft  experience  of  the  largest 
leasing  companies  would  be 
significantly  different  fhim  the  theft 
experience  of  the  smaller  leaaing 
companies.  The  data  for  companiea  that 
are  primarily  rental  cooHianiea  shoiws 
that  ten  of  those  companies  had  fleeta  of 
50,000  or  mora  vehides.  Of  tiMse  ten 
companies,  seven  do  buainaaa  in  at  least 
48  of  die  SO  Statea.  Moreover,  theae  tan 
companies  have  approxioiately  AOOQ 
locations  located  in  areas  raa^ng  from 
large  metropolitan  areas  to  rural  areas. 
The  information  provided  by  these  ten 
companies  should,  there&re,  be 
geographically  representative  of  the 
theft  experience  of  rental  coaipaniea 
throu^iout  the  United  Statea.  Again,  the 
agency  ha*  no  reason  to  believe  that  the 
theft  experienoe  of  theae  rental 
companiea  would  be  sigoificanUy 
different  from  die  theft  experience  of 
small  rental  nninpanifa. 

Anodier  point  to  be  considered  ie  thet 
section  612  of  die  Cost  Savings  Act 
explicitly  requires  insurer  reports  to 
include  information  about  vehicles  other 
than  passenger  cars:  i.e.  information  on 
trucks,  audtipttrpose  passenger  vehides, 
and  motorcycles  is  required  to  be 
included  in  these  reports.  The  two  data 
sources  NHTSA  has  tentatively  choaen 
to  use  to  detenins  fleet  sixes  of  rental 
and  leasing  companies  do  not  define  die 
fleet  composition  very  clearly.  Vehicle 
types  in  the  fleets  are  identified  as 


either  peaeongei  cars  or  trucks. 
Paasenger  cars  account  for  abool  80 
percent  ol  the  mtal  and  leasing  fleets. 
The  other  20  percent  of  the  vehides  ere 
identified  only  aa  "tnscka.**  if  the  ^sncy 
ia  to  vcempt  any  rental  and  leaaing 
compnnJBB  bam  these  npiwtiag 
requireoMnta,  the  agency  meet 
dcterniRC  that  the  reports  it  receives 
from  the  non-exempted  rental  and 
leasing  companies  will  provide  a 
representative  sample  of  the  theft 
experience  Soc  "tmcks"  in  ivital  and 
leasing  fleeta. 

The  availabte  talwietion  lectds  die 
agency  to  (entativety  determine  that  it 
will  get  a  representative  sample  of  the 
theft  experience  of  vehides  other  than 
passenger  cars  if  it  receivea  reporta  otdy 
from  companies  with  fleets  of  SOuOQO  or 
more  veUdea.  The  two  beat-known 
rentel  coBpantea  lor  vekidee  ofter  dian 
passenger  cam  aio  U-Haal  and  Ryder 
with  fleet  sisee  of  86,000  vehides  and 
50,000  vehicles,  respect! vrfy.  Therefore, 
the  reports  from  rental  and  leasing 
compam'ea  would  include  the  theft 
experience  of  die  two  laigfsat  fleeta  of 
vehides  oAw  than  paaoenger  can  in  the 
rental  and  leaaing  hidaatiy. 
Additionaliy,  rental  and  )eaaii« 
companies  with  fleets  of  50^000  or  more 
vehidee  are  sMca  likaly  to  indnde 
vehidea  other  than  psassnger  cars  than 
are  anaUer  rental  arid  UiasTag  fleets, 
many  oi  wUch  operate  fleeta  of  only 
passenger  cam.  Acoordingly.  WflSA 
has  tentetivaly  candndad  that  1 
reports  only  from  reotnl  an  ~ 
companiea  with  fiOUNO  or  ■nra  vehicles 
in  dieir  fleet  wlB  provUs  NHTSA  with 
repreaoitailifve  di^  on  att  vahide  types. 

NHTSA  tntativc^  coadadsa  that  the 
theft  experience  of  lental  and  leaaing 
compeniea  with  SOJOQO  or  more  vehides 
in  thek  fleet  wonld  be  saffidendy 
representetive  of  the  theft  experience  of 
all  rental  and  leesiag  conpanies  that 
theft  reporta  by  the  sauller  leasing 
coaqianies  wonld  not  sjguficandy 
contribute  to  curying  not  the  porpoae  of 
Tide  VI  of  die  Coat  Savings  Act  This  is 
one  of  the  statntory  deteininatiooa  the 
agency  must  make  in  order  to  exempt 
any  rental  and  leaaing  oompaines  from 
the  theft  reporting  reqairemcnts.  The 
other  statutory  detennioation  NHTSA 
most  make  to  exempt  rental  and  leasing 
companies  from  tiie  theft  reporting 
requirements  ie  that  "the  cost  of 
preparing  and  furnishing  such  reports  is 
excessive  in  relation  to  the  size  of  the 
business  of  the  insurer.**  In  its  previous 
considerations  of  this  question,  NtfTSA 
stated  that  it  did  not  have  adequate 
information  about  die  probable  costs  of 
preparing  and  filing  sach  reports  or 
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about  the  size  of  the  business  involved 
to  make  a  determination  that  the  costs 
would  be  "excessive." 

With  the  information  available  from 
the  two  data  sources  proposed  to  be 
used  to  determine  the  fleet  size  of  rental 
and  leasing  companies,  the  agency  now 
has  a  basis  for  making  the  second 
statutory  determinadon.  NHTSA  has 
tentatively  determined  that  reports  by 
rental  and  leasing  companies  with  fleets 
of  fewer  than  50300  vehides  are  aot 
needed  to  ensure  that  NHTSA  obtains  a 
representative  sample  of  the  th^ 
experience  of  rental  and  leasing 
companies,  nor  are  these  reports 
necessary  to  allow  the  agency  to  cany 
out  any  other  of  its  responsibilities 
under  Tide  VI  of  the  Cost  Savings  Act 
Thus,  such  reports  would  not  provide 
NHTSA  with  valuable  information  or 
insights  into  the  theft  experience  of 
rental  and  leasing  companies,  nor  would 
such  reports  otherwise  further  the 
purposes  of  Tide  VI  of  the  Cost  Savings 
Act 

The  agency  does  not  have  enough 
information  to  determine  the  likely  costs 
to  rental  and  leasing  companies  with 
fewer  than  50,000  vehicles  in  their  fleet 
to  prepare  and  furnish  NHTSA  with 
annual  theft  reports.  However, 
regardless  of  what  those  costs  are, 
NHTSA  has  tentatively  concluded  that 
diose  costs  are  excessive  in  relation  to 
the  size  of  the  company's  business, 
because  reports  by  the  smaller  rental 
and  leasing  companies  will  not  benefit 
the  agency  by  providing  further 
information  or  insights  into  the  theft 
problem  for  rental  and  leasing 
companies.  Further,  the  thousands  of 
reports  required  by  smaller  rental  and 
leasing  companies  will  not  otherwise 
further  the  purposes  of  Tide  VI  of  the 
Cost  Savings  Act  Any  costs  are 
"excessive"  within  the  meaning  of 
section  612  if  those  costs  are  incurred  to 
prepare  a  report  that  will  not  in  any  way 
aid  the  agency  in  carrying  out  its 
responsibilities  under  Title  VL 

NHTSA  invites  public  comment  on 
these  tentative  determinations,  and  is 
particularly  interested  in  the  reasons 
why  commentere  agree  or  disagree  with 
these  tentative  determinations.  Those 
commenters  who  disagree  with 
NHTSA's  tentative  determination  that 
the  costs  of  preparing  and  furnishing 
such  reports  for  smaller  rental  and 
leasing  companies  are  excessive  are 
asked  to  explain  why  they  believe  the 
purposes  of  Ude  VI  are  furthered  by 
such  reports. 

In  light  of  its  tentative  determinations 
that  the  costs  of  preparing  and  filing 
theft  reports  are  excessive  in  relation  to 
the  size  of  the  business  of  rental  and 
leasing  companies  with  fewer  than 


50,000  vehides  in  their  fleet  and  that 
such  reports  will  not  significandy 
contribute  to  carrying  out  the  purposes 
of  Tide  VI  of  die  Cost  Savings  Act 
NHTSA  proposes  to  exempt  all  rental 
and  leasing  companies  with  fewer  than 
50.000  vehicles  in  dieir  fleet  (as  reported 
by  Automotive  Fleet  Magazine  and 
Travel  Trade  Business  Travel  News) 
from  the  insurer  reporting  requirements. 
However,  if  there  should  be  conflicting 
fleet  size  data  reported,  the  agency  wUl 
use  Automotive  Fleet  Magazine  as  the 
prindpal  source. 

To  implement  dds  proposal  NHTSA 
would  use  a  structure  similar  to  that 
which  is  already  used  for  insurance 
companies.  Appendix  A  to  Part  544 
consists  of  an  annually  updated  listing 
of  insurance  companies  diat  ate  subject 
to  the  reporting  requirements  in  Part  544 
for  each  State  in  wnich  they  do 
business.  Appendix  B  to  Part  544 
consists  of  an  annually  updated  listing 
of  insurance  companies  that  are  subject 
to  the  reporting  requirements  in  Part  544 
only  for  the  State  or  States  identified  in 
^pendix  B.  This  notice  proposes  to  add 
a  new  Appendix  C  to  Part  544,  which 
would  consist  of  an  annually  updated 
listing  of  the  rental  and  leasing 
companies  that  are  subject  to  the 
reporting  requirements  in  Part  544.  All 
rental  and  leasing  companies  not  listed 
in  Appendix  C  would  not  be  required  to 
file  a  theft  report  under  Part  544. 

The  list  of  rental  and  leasing 
companies  induded  in  proposed 
Appendix  C  in  this  notice  was  derived 
from  the  information  in  Automotive 
Fleet  Magazine  and  Travel  Trade 
Business  News  for  the  1987  calendar 
year,  the  most  recent  year  for  which 
such  data  are  available.  The  listed 
rental  and  leasing  companies  are  the 
only  rental  and  leasing  companies  that 
would  be  required  to  file  reports  under 
Part  544  in  October  1989,  reporting  on 
theft  experience  in  the  1988  calendar 
year.  However,  any  final  rule  exempting 
rental  and  leasing  companies  from  die 
reporting  requirements  will  not  be 
published  before  the  1987  theft  reports 
are  due  from  rental  and  leasing 
companies,  in  October  1988.  Therefore, 
all  rental  and  leasing  companies  were 
still  required  to  file  an  annual  report  in 
October  1988,  covering  1987  calendar 
year  theft  experience.  After  this  report 
NHTSA  hopes  to  have  a  final  rule  in 
place  that  will  exempt  most  rental  and 
leasing  companies  from  these  reporting 
requirements. 

The  agency  proposes  to  update 
Appendix  C  annually,  to  reflect  changes 
in  fleet  size  for  the  rental  and  leasing 
companies.  A  rental  and  leasing 
company  that  was  not  formerly  subject 
to  these  reporting  requirements  and 


whose  name  is  added  to  ^pendix  C  by 
virtue  of  its  fleet  being  reported  as 
50,000  or  more  vehides  would  have  to 
file  a  theft  report  in  the  year  following 
the  year  in  w^ch  its  name  was  added  to 
die  Appendix.  For  example,  if  a  rental 
and  leasing  company's  name  is  added  to 
Appendix  C  in  November  1969,  the 
company  would  have  to  file  a  report 
under  Part  544  in  October  1990  The 
annual  updates  to  Appendix  C  would  be 
made  in  the  same  notice  that  proposes 
the  updates  to  Appendices  A  and  B. 
Part  544  limits  the  information  diat 
rental  and  leasing  companies  must 
provide  in  their  theft  reports,  for  the 
reasons  explained  in  the  final  rule 
estabUshing  Part  544  (52  FR  59.  at  75: 
January  2, 1987).  No  changes  are 
projTosed  to  those  requirements.  The 
only  changes  proposed  to  the  existing 
language  of  Part  544  are  to  make  dear 
that  the  rule  applies  only  to  rental  and 
leasing  companies  listed  in  Appendix  C 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  polides  and 
procedures.  If  adopted  as  a  final  rule, 
the  agency  estimates  the  costs  of  these 
reporting  requirements  for  applicable 
rental  and  leasing  companies  will  be 
reduced  from  less  than  4  million  dollars 
(in  the  regulatory  evaluation  of  Part  544) 
to  less  than  $550,000  in  the  first  year  and 
lesser  amounts  in  succeeding  years.  The 
agency  believes  that  the  data  provided 
by  those  companies  with  over  50,000 
vehides  wiU  allow  NHTSA  to 
adequately  evaluate  the  effect  of  die 
standard  on  rental  and  leasing 
companies.  This  is  well  below  the 
threshold  of  $100  million  for  dassifying 
a  rulemaking  action  as  "major"  under 
the  Executive  Order.  The  agency 
believes  that  it  will  be  better  able  to 
assess  the  effectiveness  of  the  theft 
prevention  standard  as  a  restdt  of 
exempting  all  but  19  motw  vehide 
rental  and  leasing  companies  from  theft 
reporting  requirements.  However, 
NHTSA  cannot  provide  a  quantified 
estimate  of  those  benefits.  A  full 
regulatory  evaluation  was  prepared  for 
the  final  rule  establishing  49  CFR  Part 
544.  Copies  of  that  evaluation  have  been 
placed  in  Docket  No.  T86-01;  Notice  2.  A 
copy  of  this  evaluation  may  be  obtained 
by  any  interested  person  by  writing  to: 
NHTSA  Docket  Section,  Room  5109,  400 
Sevendi  Street  SW.,  Washingtoa  DC 
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206tQ.  or  bjr  cdKng  till  Docket  Sectiaa 
at  (202)  428-r8& 

Pvbuc  comiDCBt  it  imttiQ  mi  uM 
likely  coats  and  beadlti  tlM*  wodd  bt 
aModatad  wHh  tfaaae  upoitlHg 
requinBMBts.  The  ageacy  it  aho 
interested  in  receiving  Mmaetinin  lAxmA 
•ome  meone  by  wUdi  tlw  aancy  could 
better  eatiiMte  ftei 


Z  Small  Bu3iae$a  ImpactM 

The  agency  hat  ako  conaiderad  tbe 
effects  of  tbia  ndaiMkiag  adiaB  oader 
the  Regulatory  Flexibility  Act  (5  USlC 
601  er  se?.).  I  certify  tbet  this  prapoaed 
rule  will  not  if  prondgated,  bevc  a 
significant  eoonomic  impect  on  a 
substantial  ntunber  of  laiaU  eatitiee.  The 
rationale  for  this  ceitificatioB  is  that  this 
propoaed  rule  would  swbataatielly 
reduce  from  approxiBstaly  4jOOO  to  1ft 
(induding  licensees  and  fraocfajaeee)  the 
number  of  afiiected  Botor  vehide  reatal 
and  leasing  contpaniea.  Bany  of  which 
are  small  businesses,  required  to  file 
theft  reports. 

3.  Enviroiunentat  hnpactt 

In  accofdanoB  with  the  National 
Environmental  Policy  Act  of  19W  die 
agency  has  considered  die 
environmental  iaipaets  of  this  proposed 
rule  and  detafadaed  that  if  adopted  as  a 
final  rale.  H  would  Bot  have  a  signiBeant 
impact  on  the  (juaBty  off  the  human 
environment 

4.  Papeiwotk  Haribrrtaa  Ad 

Tlie  proposed  requirement  that  motor 
vriiide  rental  and  leasing  companies 
report  certain  information  annually  to 
this  agency  is  an  information  collection 
requirement  as  diat  term  fs  defined  by 
the  Office  of  Management  and  Budget 
(0MB)  in  5  CFR  Part  132a  Acconfin^. 
these  proposed  requirements  are  being 
submitted  to  the  0MB  for  tUs  approval, 
pursuant  to  the  lequiiements  of  the 
Paperworfc  Reduction  Act  (44  U.S.C1 
3501 8t  tKj.j.  Cbnments  on  tiris 
proposed  iafomatioD  coDection 
requirement  snoiud  be  sabmittea  to: 
Ouice  of  Management  snd  Bads^^ 
Office  of  farfonaetioR  and  Regaletory 
Affairs,  Washington,  DC  20609, 
Attentioa:  Deek  Officer  ior  MfTSA.  M  to 
requested  tlMt  coaiaients  seat  to  dw 
0MB  also  be  sent  to  dM  NKTSA 


rulemaking  dodcel  shown  above  lor  thfe 
proposed  action. 

5.  FederaJism 

TUe  ectioB  has  been  analyied  in 
accotdance  with  the  pilniiples  and 
crilefia  cuutained  in  Executfw  Order 
12612,  and  it  has  been  determined  that 
the  piopoeed  rulemeking  does  not  have 
sulncieiit  nderaMn  kainicatfons  ta 
warrant  the  preparation  of  a  FraeraHsm 
Assessment 

Publk  Comments 

Interested  persons  are  invfted  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

AH  WHBBients  must  not  exceed  15 
pages  fai  lengdt  (49  CFR  553.21): 
Necessary  attachments  aiay  be 
appended  to  these  snbndssions  widiuut 
regard  to  the  15-page  limit  This 
lunilation  is  intended  to  encourage 
commenters  to  detail  dieir  primary 
arguments  in  a  concise  fesMon. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  daim  of 
confidentiality*  three  copies  of  die 
complete  subadssion.  including 
purportedly  confidential  business 
information^  should  be  submitted  to  die 
Chief  Counsel,  NHTSA.  st  die  street 
address  given  above,  and  seven  copies 
from  which  die  purportedly  confidoitial 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  c(mfidentialltv  shndd  be 
accompanied  by  a  cover  tetter  settiag 
forth  the  kdbnaatioB  apedfied  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  conmiants  received  befiore  the 
dose  of  business  on  the  commeat 
dosing  date  indicated  above  for  the 
propoaal  will  be  coasidered.  and  wQI  be 
available  for  gvaminaHni*  in  the  docket 
at  the  above  addraas  both  befoce  and 
after  that  data^  To  the  extent  poaaiUe. 
comments  filed  after  the  doakig  date 
wiU  also  be  Goaaidaied.  CoauBoita 
received  to»  lato  far  coasideratieii  hi 
regard  to  the  final  rule  will  be 
considered  as  aaggaatkiaa  fat  furtlier 
rulemaking  action.  Coaananta  an  the 
propoed  will  be  avaikbte  for  hMpediaa 
in  the  docket  The  NHTSA  Witt  coatbuK 
to  file  rdevant  infarmatieB  as  it 
becomes  available  ia  the  docket  efler 


the  doehig  date,  md  ft  is  recoeamended 
that  Intel  ested  persons  bontinue  to 
examine  the  docket  far  new  amteri^ 

Those  persons  desiriag  to  be  notified 
upon  receipt  of  &elr  coaaneate  la  the 
ndes  docket  should  enclose  a  selr' 
addressed,  stamped  poetcard  ia  the 
envelope  with  thsir  uinuueuts.  Upon 
receiving  the  comments,  ne  docket 
supOTvisor  wfll  return  die  poetcard  by 
mail. 

List  af  Svhieote  ia  «  CFR  Part  5«« 

Crime  insaranoe,  Insarance,  faaaraaot 
companiet.  Motor  vdridee.  Repotting 
and  recordkeeping  reqafrenento. 

In  constdCTation  of  die  foregoing,  it  is 
proposed  diat  4a  CFR  Part  544  be 
amended  to  read  as  follows: 


PART5«4-(, 


') 


1.  Ite  aathnaity  dtotioB  far  Part  544 
would  conthBM  to  read  aa  foOean: 


!  IS  U.S.C.  2062!  (IslegatfoR  of 
authority  at  40  CFR  1.5a 

2.  SecttoD  544.3  would  be  leviaad  to 
readaafaUows: 


1544.3 

This  part  qifiUes  to  te  isenert  of 
motor  vehicle  iasaraace  pohdea  haled 
in  Appendkss  A  or  a  and  to  d» 
persoat  (iadndfaig  hoHBtaee  and 
fi-anchisaaa)  who  have  a  fleet  of  V  er 
more  motor  vahidse  aaed  priaiara^  far 
rental  or  feaae  aad  aot  coveted  by  thefi 
insurance  peBdaa  iasaed  by  aa  taaaiar 
of  motor  veUdea  bated  hi  Appaadix  C 

3.  Section  i44J(a)|2)  wobM  be  rrvieed 
to  read  as  fottows: 

(a)*  •  • 

(2)  In  the  case  of  the  motor  vehide 
rental  and  teashig  companies  (including 
licensees  and  franchisees)  listed  in 
Appendix  C  provide  the  information 
specified  in  paragraphs  (c).  (dK2)Pv). 
and  (g)  of  this  sectfon  for  each  vehide 
type  listed  in  paragraph  (b)  of  this 
section,  for  eadi  State  in  which  the 
insurer,  including  any  licensee, 
franchisee,  or  sub^cfiary,  did  business 
during  the  reporting  period 
*       •       •       •       • 

4.  A  aew  Appendix  C  would  be  added 
to  Part  541  to  read  as  fatkiws: 
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^ipeiKfix  C— Motor  VeUde  Reatri  and 
Laasiiig  Coopanies  (Inchidhiglicsnteat 
and  Ftaachisees)  Subjedto^Ss 
Reportfag  RequiieiBaiis  at  Fart  544 

AMERCO 

(U-Haul  teHnallaaal.  taic4   * 
American  Intaraatiimal 

Rest  A  Car  Cofp. 
AatoMotive  Reatus,  lae. 
Avlatoc. 

ArtsCarliishnTJaA 

Avis  Rent  A  Car  Sy  slam,  tec 
Budget  Rant  A  Car  Corp. 
Dollar  Reet-A-Car  Systeaia  Inc. 
Enteqnise  Laasiiig  Ca 

Baterpriae  Fleets.  Inc  and  Rent  A  Car  Co. 
CB  Capita  Fleet  Services 
Herts  Corpentiee 

Harts  Raol-A  Car 

Harts  taMha  Tkack  Leaataig.  tee. 
,USA 


faic 

NatiODal  Car  Raatal  System,  bs. 
Peterson,  HewaD  a  Heather.  Inc. 
Ryder  Ttaefc  Rental  (both  rental  ttid  leasing 

openrtioos/ 
SepaHy  hdBc  OedM  Cer|fc 
United  Stetea  Flert  Lasateg  k 

efHarteCasp..Laastet) 
Whaaia,lM. 

n. 


AstodalB  AdudnutivtorfbrRoiBbiukiik^ 
(FR  Doc.  flB-2577  Filed  2-3-80: 6:45  amj 


Notices 


F«dwd 

Vol  64.  Na  22        " 

Friday,  February  3,  IMB 


TNs  Mdion  of  1h*  FEDERAL  REGtSTER 
oonWns  docunMnto  ottiar  than  rulM  or 
prapoMd  lulM  ttwt  ara  tfritGttf  to  «w 

puMc  NotiOM  ol  *'y*H»»  •^       

IwaaWQaWooi.  oonvnMM  msadnga.  aQsncy 
dtckHom  and  rulnga,  dolegaliona  o( 
auitoftty.  Mng  of  pa«Wona  and 
■pplcaiona  and  agancy  ttatementa  of 
oiganhllon  and  lUndiona  ara  ajianiplaa 
of  documents  appearing  in  ttiia  sectioa 


OEPAffTMENT  OF  AGRICULTURE 
Commodtty  Cradtt  Corporation 


ItM  Common  Program  ProvWofw  for 
WhMt,  Food  Qraina  (Corn,  Sorshum, 
Bailoy,  Oola,  and  Ryo)b  RIeOi  Upland 
and  E«ira  Long  StaptMBJ^  Cotton 
Programa  and  19M  WtMat  Program 

:  Commodity  Credit  Corporation. 


USDA. 

action:  Notice  of  determination  of  1968 
Common  Program  Provisions  for  Wheat 
Feed  Grains.  Rice,  Upland  and  ELS 
Cotton,  and  1980  Wheat  Program. 


r:  The  purpose  of  this  notice  is 
to  affirm  die  determinations  made  by 
the  Secretary  of  Agriculture  in 
accordance  with  the  Agricultural  Act  of 
194a  as  amended  (the  "19M  Act"),  and 
the  Commodity  Credit  Corporation 
Charter  Act  as  amended  (the  't^harter 
Act"),  with  respect  to  the  1980  Price 
Support  and  Production  Adjustment 
Programs. 

■ffaCTlvi  OATl:  February  2, 1980. 
JWOniH  Bruce  R.  Weber.  Director. 
Commodity  Analysis  Division.  USDA- 
ASCS.  Room  3741.  South  Building.  P.O. 
Box  2415,  Washington.  DC  20013. 


kTIONCONTACR 

Bradley  Karmen.  Commodity  Analysis 
Division.  USDA-ASCS,  Room  3741. 
South  Btailding.  P.O.  Box  2415, 
Washington.  DC  20013  or  call  (202)  447- 
4035. 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  notice  of  determination 
will  be  available  on  request  from  the 
above-named  individual. 

itiPPiiMiiiTai  BVOfvaA'noN:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Secretary's  Memorandum  Na  1512-1 
and  has  been  designated  as  "major."  It 
has  been  determined  that  these  program 


provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
The  titles  and  numbers  of  the  federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
are: 


Titles: 

Commodity  Loans  and  Purdiaset....  10061 

Cotton  Production  Stabilization „  10062 

Feed  Grains  Production  Stabiliza- 
tion   1O068 

Wheat  Production  Stabilization 1O0S6 

Rice  Production  Stabilization 10065 

Grain  Reserve 1O067 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
acticm  will  have  no  significant  impact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  environmental 
assessmmt  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  pubUshed  at  48  FR 
29115  Oune  24. 1063). 

Genarallnfoniiatioii 

General  descriptions  of  the  statutory 
basis  for  the  determinations  that  are  set 
forth  in  this  notice  are  set  forth  in  the 
Fadatal  Register  Vol  53.  No.  75,  Page 
12800;  No.  130.  Page  25518;  No.  135.  Page 
26019;  and  No.  194.  Page  39322. 

Comments  received  during  the 

specified  comment  period  are 

summarized  below  for  the  1980  Wheat 

Program  and  for  provisions  which  are 

j  common  to  the  1909  Wheat  Feed  Grain. 

'   Rice.  Upland  and  ELS  Cotton  Programs. 

Common  Program  and  Wheat 
Comments.  A  total  of  83  respondents 
commented  on  the  1960  Common 
Program  and  Wheat  determinations. 
Thirty-eight  of  the  respondents  were 
individual  producers  and  twenty  were 
producer  orga^id^tions. 


Conunon  Program  Proviskms 

With  respect  to  the  specific  comments 
for  the  common  program  provisions  of 
the  1966  crops  of  Wheat  Feed  Grains. 
Rice  and  Upland  and  ELS  Cotton,  the 
following  are  noted: 

(a)  Approved  Nonprogram  Crops 
(AM'C)  and  Haying  and  Crazing  on 
Acreage  Conservation  Reserve  (ACR) 
and  Conserving  Use  (CU)  Acres.  For^- 
three  respondents  opposed  the 
authorization  of  ANPC  on  ACR  and  CU 
acres  and  14  favored  such  action. 
Thirty-two  respondents  opposed  haying 
and  grazing  on  ACR  and  CU  acreage 
and  34  favored  such  action.  Planting  of 
ANPC  and  haying  of  ACR  and  CU 
acreage  will  not  be  permitted,  except 
under  emergency  conditions,  because  of 
the  otherwise  adverse  economic  effect 
such  a  determination  would  have  on 
producers  who  already  grow  such  crops. 
However,  the  haying  prohibition  may  be 
waived  if  it  is  determined  by  the  State 
Agricultural  Stabilization  and 
Conservation  (ASC)  conunittee  that  the 
additional  haying  will  not  have  an 
adverse  economic  effect  Grazing  of 
ACR  and  CU  is  permitted  except  during 
any  5-consecutive-month  period 
between  April  1  and  October  31  as 
designated  by  the  State  ASC 
committees. 

(b)  Cross  Compliance.  Twenty 
respondents  favored  the  implementation 
of  limited  cross  compliance 
requirements  and  5  respondents 
opposed  such  action,  including  2 
respondents  who  opposed  limited  cross 
compliance  for  ELS  cotton.  Limited 
compliance  was  implemented  for  wheat 
corn,  sorghum,  bariey,  upland  cotton 
and  rice  in  order  to  ensure  that  desired 
levels  of  stocks  for  all  program 
commodities  are  attained.  Oats  and 
extra-long  staple  cotton  were  exempted 
from  limited  cross  compliance  because 
those  commodities  are  in  short  supply. 

(c)  Offsetting  Compliance.  Twelve 
respondents  opposed  the 
implementation  of  offsetting  compliance 
requirements  cmd  4  favored  such  action. 
These  compliance  requirements  will  not 
be  implemented  due  to:  (1)  The  statutory 
prohibition  of  such  actions  relative  to 
rice  and  upland  cotton  and  (2)  the  likely 
decrease  in  the  level  of  program 
participation  that  otherwise  would  have 
occurred  under  the  wheat  feed  grains. 
and  ELS  cotton  programs.  The  higher 
level  of  participation  achieved  by  not 
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requiring  offsetting  conpUancc  wiH 
likdy  reauM  in  9«ater  overall  propara 
effactiveness. 

(d)  Farm  Acreage  Base  (FAB) 
AdjustmeaL  Twenty  respondents 
favored  the  implementatioa  of  the  10 
percent  FAB  adyustment  provision  and  5 
opposed  such  adjustments.  The  FAB 
adjustment  provision  will  not  be 
implemented  because:  (1)  Significant 
budget  increases  would  occur  as 
producers  wouki  be  discouraged  froa 
reacting  to  appropriate  maricet  signala 
and  instead  aaek  to  capitalize  on 
favorable  Government  programa  and  (2) 
additional  excess  production  would  be 
stimulated  in  those  commodities  with 
favorable  payment  programs. 

(e)  Advance  Recourse  Loans.  Four 
respondents  favored  the  authorization  of 
ad^ce  loans  and  6  opposed  the  use  of 
such  loans.  Advance  recourse  loans  will 
not  be  offered  because:  (1)  Sufficient 
operating  funds  are  avaflabie  for  the 
1960  crop  and  (2)  each  a  program  could 
place  umeceesary  encumbrances  upon 
crops  that  have  not  been  produced, 
resuhing  in  inasaasd  fiaaacial  atreaa  iar 

prOuBCBffte 

(0  Muhiyear  Set-Aside  Proffxtm.  Ten 
respondents  favored  the  implementation 
of  the  Bwltiyear  aetaaide  prapam  and  3 
oppoaed  such  a  pra^vm.  This  ftoffum 
will  not  be  iaqtleaMnted  because  the 
expected  acres  idled  under  the  Acreage 
Reduction  Pro^-am  (ARP),  Paid  Land 
Diversion  (PLD).  amdQonservation 
Reserve  Program  (CRP)  are  considered 
adequate  for  the  purpoae  of  supply 
management  of  propwn  commoditiea. 

(g)  Twenty-six  comments  were 
received  that  related  to  issues  for  «^ch 
comments  were  not  requested. 

With  respect  to  the  specific  comments 
lor  the  1989  Wheat  Program  the 
following  are  noted: 

I (a)  Acreage  Reduction  Program. 

Twenty-eight  respondents  favored  an 
acreage  reduction  level  of  less  than  20 
percent  and  25  favored  an  ARP  of  20 
percent  or  more.  The  announced  ARP 
level  of  10  percent  is  10  percentage 
points  below  the  statutory  maximum. 
The  1949  Act  provides  that  an  ARP  of 
less  than  20  percent  may  be 
implemented  if  it  is  determined  that  a 
carryin  of  less  tlian  1  billion  bushels  of 
wheat  will  exist  on  June  1. 1960.  Whoi 
the  ARP  was  announced,  it  had  been 
determined  tliat  this  carryover  would  ba 
796  BiUion  bushels.  Baaed  opon  this 
estimate  it  was  detenaiaed  that  an  ARP 
of  10  percent  would  result  in  litde 
change  in  carryover  stocks  vAxAt  export 
demand  could  still  be  awt 

(b)  Paid  Laud  Diversion  (PLD) 
Program.  Nine  re^ondenta  favored  a 
HD  and  7  opposed  sudi  a  program.  A 
PLD  will  not  be  implemented  because 


the  ARP  level  was  determined  to  be 
sufficient  to  adequately  manage  stock 
levels. 

(c)  Marketing  Loan.  Five  respondents 
favored  the  implementatioQ  of  a 
marketing  loan  program  and  3  opposed 
its  implements  tioo.  A  laariieting  loan 
will  not  be  in4>leraented  because:  (1) 
The  locu)  rate  was  detemined  capable 
of  maintaining  competitive  m«ft»*ing 
positions  and  (2)  implementation  would 
have  greatly  increased  prop'am  costs 
with  only  a  BUigiBal  increase  in  export 
demand. 

(d)  Inventory  Reduction  Program 
(IRP).  Two  respondents  opposed  the 
impkmentation  of  the  IRP  and  no 
respondent  favored  its  implemantalioa. 
Implementation  of  the  IRP  is  dqiendent 
iqwo  implementation  oi  a  marketiBg 
loan  program.  Because  a  marinating  loan 
will  not  be  implemented,  the  IRPwdU  not 
be  iffipleoiented. 

Thia  notice  affirms  the  follewing 
deteraiiBations  previously  made  and 
announced  by  the  Secretary,  beginmng 
K4ay  25. 1968,  with  respect  to  the  1980 
Wheat  Program  and  for  provisions 
K^dch  are  common  to  die  1980  Wheat 
Feed  Graiu  Rice.  Upland  and  ELS 
Cotton  Programs. 

Detamiiiations 

/.  Common  Program  Provisioos 

1.  Haying  and  Cnaing/Prodttctum  of 
Approved  Nonprogram  Crops.  In 
accordance  with  sections  107D(c)(l), 
lfl7D(IK4).  lOSQcMl),  lOSQIJH). 
103A(c)(l).  103A(r)(3).  101A(c)(l).  and 
10lA(fX3)  of  the  1949  Act  it  has  been 
detariBined  that  haying  of  acreage 
desipiated  as  ACR  on  CU  will  not  be 
allowed  except  under  emergency 
conditions  unless  it  is  determined  that 
based  upon  information  submitted  by  a 
State  ASC  comauttee.  haying  wiU  not 
result  in  an  adverse  economic  effect  in 
the  State.  Crazing  of  acreage  designated 
as  ACR  and  CU  will  be  permitted  except 
during  any  5-consecutive-month  p«iod 
between  ^ril  1  and  October  31  that  is 
established  for  a  State  by  the  State  ASC 
committee. 

Haying  and  grazing  of  CRP  acreage  is 
prohibited.  The  Secretary  has  further 
deteramed  that  prodocticm  of  crops, 
program  or  nonprogram.  wrill  not  be 
permitted  on  ACR  or  CU  acreage. 

2.  Cross  and  Offsetting  Compliance. 
In  accordance  with  sections  107D(nH2), 
105qn)(2).  103A(b)(2).  and  iaiA(n)(2]  of 
the  1949  Act  it  has  been  determined 
that  limited  cross  compliance  will  be 
required  as  a  condition  of  eligibility  for 
program  benefits  for  wheat  feed  grains 
(exdudtiog  oats),  rice  and  inland  cotton. 
The  impoaitioa  of  liaaited  cress 
compliance  will  not  apply  for  the  1989 


crop  of  ELS  cotton.  In  accordance  with 
sectiooa  107(DXi).  lOSQi).  103A(oXl). 
and  10S(hXl3)  of  the  1949  Act  it  has 
been  determined  that  offsetting 
compliance  by  wheat  feed  grain  and 
Q.S  cotton  program  participants  will  not 
be  required  as  a  cotdition  of  eligibiUty 
for  program  benefits.  Sections 
101A(n)(l)  and  103A(n)(3)  prohibit 
imposition  of  offsetting  compliance  for 
rice  and  upland  cotton  program 
participants. 

3.  Establishment  of  Acreage  Bases 
and  Adjustments.  In  accordance  with 
section  503  of  the  1949  Act  FABs  wiD  be 
established  for  the  1909  crop-year. 
Adjustments  in  crop  acreage  bases  for 
die  1969  program  as  provided  in  section 
505  wiU  not  be  allowed. 

In  accordance  with  section  504  of  the 
1949  Act  it  has  been  determined  that 
limited  adjustments  in  crop  acreage 
bases  may  be  approved  when  producers 
need  to  change  cropping  practices  to 
carry  out  conservation  compHance 
requirements  on  highly  erodible  land. 

4.  Advance  Recourse  Commodity 
Loans.  In  accordance  with  section  424  of 
the  1949  Act  it  has  been  determined 
that  advance  recourse  price  su^iort 
loans  shall  not  be  made  available  to 
producers  since  advance  deficiency 
payments  for  wheat  feed  grains,  rice 
and  cotton  will  substantiaLy  augment 
private  lending  to  producers  and. 
therefore,  ease  producer  credit 
problems.  Further,  implementiag  this 
program  could  eacoorage  producers  to 
place  additional  encumbrances  upon 
crops  yet  to  be  produced  which  could 
result  in  increased  financial  stress  for 
producers  after  harvest 

5.  Muhiyear  Set- Aside  Program,  hi 
accordance  with  section  1010  of  the 
Food  Act  of  1»65  (the  1985  Act),  it  has 
been  detemined  that  there  will  be  no 
mulliyear  set-aside  pro^^m.  It  lias  been 
determined  that  the  CRP  and  wetland 
conservation  provisions  protect  the 
Nation's  natural  resources  and  provide 
program  benefits  to  participants  to  carry 
out  approved  conservation  practices. 

6.  Establishment  of  Program  Payment 
Yields.  In  accordance  with  section  506 
of  the  1949  Act  it  has  been  determined 
that  the  actual  yield  per  harvested  acre 
for  the  1989  crop  and  subsequent  crop 
years  <rf  wdieat  feed  grains,  rice  and 
upland  cotton  will  not  be  considered  in 
establishing  subsequent  year  {am 
program  payment  yields. 

7.  Advance  Deficiency  Payments.  In 
accordance  with  section  107C  of  the 
1940  Act  the  Secretary  will  make 
available  to  producers  advance 
deficiency  payments  for  the  1966  crop  of 
wheat  feed  grains,  upland  cotton,  and 
rice.  Producers  may  request  40  percent 
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of  their  projected  deficiency  payments 
when  they  enroll  in  the  1989  Wheat  and 
Feed  Grain  Programs.  Upland  cotton 
and  rice  producers  may  request  30 
percent  of  their  projected  deficiency 
payments  when  they  enroll  in  the  1989 
program.  No  advance  deficiency 
payments  will  be  offered  to  ELS  cotton 
producers. 

8.  Binding  Contracts.  Contracts  signed 
by  program  participants  wiU  be 
considered  binding  at  the  end  of  the 
signup  period  and  will  provide  for 
liquidated  damages  if  producers  do  not 
comply  with  contractual  obligations.  It 
has  been  determined  that  binding 
contracts  will  ensure  a  high  level  of 
compliance  by  those  producers  enrolling 
in  the  program  and  will  also  result  in  a 
more  effective  program. 

9.  Coat  Reduction  Options.  In 
accordance  with  section  1009  of  the  1985 
Act  it  has  been  determined  that  the 
Secretary  will  reserve  the  right  to 
initiate  cost  reduction  options  if 
sutMequent  changes  occur  in  supply  and 
demand  conditions. 

//.  Wheat 

1.  Loan  and  Purchase  Level  for 
Wheat  In  accordance  with  section 
107D(a)(l)  of  the  1949  Act.  the  price 
support  loan  and  purchase  level  per 
bushel  shall  be  s£o6  for  wheat. 

Z.  Established  (Target)  Price  for 
Wheat  In  accordance  with  section 
107D(c)(l)(G)  of  the  1949  Act,  the 
established  ("target")  price  per  bushel 
shall  be  $4.10  for  wheat. 

3.  Acreage  Reduction/Paid  Land 
Diversion  Program  for  Wheat  In 
accordance  with  section  l07D(f)(l)(D)  of 
the  1949  Act,  the  ARP  has  been 
established  with  respect  to  the  1980  crop 
of  wheat  at  10  i>ercent.  Accordingly, 
producers  will  be  required  to  reduce 
their  1989  acreage  of  wheat  for  harvest 
from  the  crop  acreage  base  established 
for  wheat  for  a  farm  by  at  least  this 
established  percentage  in  order  to  be 
eligible  for  wheat  price  support  loans, 
purchases,  and  payments. 

4.  Set-Aside  for  Wheat  In  accordance 
with  sections  107D(r)(l)  and  (3)  and 
10SC(f)(l)  and  (3)  of  the  1949  Act  it  has 
been  determined  that  there  will  be  no 
set-aside  program  for  the  1980  cn^  of 
wheat 

^Marketing  Loan  for  Wheat  \n 
accordance  with  section  107D(aK5)  of 
the  1940  Act  it  has  been  determined 
that  a  marketing  loan  will  not  be 
implemented  for  the  1980  crop  of  wheat 
The  price  support  loan  and  purchase 
levels  appUcable  to  wheat  have  been 
lowered  to  the  maximum  extant  possible 
and  it  has  been  determined  that  this 
action  is  sufficient  to  maintain  a         >  > 


competitive  market  position.  Also,  the 
implementation  of  a  marketing  loan 
program  for  wheat  would  greatly 
increase  program  costs  while  program 
benefits  would  be  minimal. 

8.  Loan  Deficiency  Payment  In 
accordance  with  section  107D(b)  of  the 
1949  Act  it  has  been  determined  that, 
with  respect  to  the  1980  crop  of  wheat  a 
loan  deficiency  payment  will  not  be 
available.  Since  the  marketing  loan 
program  is  not  being  implemented,  loan 
deficiency  payments  will  not  be 
available. 

7.  Inventory  Reduction  Program.  In 
accordance  with  section  107D(g)  of  the 
1940  Act  it  has  been  determined  that 
the  IRP  will  not  be  implemented  for  the 
1980  crop  of  wheat  Since  the  marketing 
loan  program  is  not  being  implemented, 
inventory  reduction  payments  will  not 
be  available. 

8.  Farmer-Owned  Reserve  Program 
(FDR)  for  Wheat  In  accordance  with 
section  110  of  the  1040  Act  it  has  been 
determined  that  there  will  be  no 
immediate  entry  into  the  FOR  program 
for  the  1080  crop  of  wheat  The  lower 
limit  on  the  size  of  the  reserve  for  wheat 
is  established  at  300  million  bushels. 
Actions  to  encourage  participation  in 
the  program  will  be  taken  if  reserve 
quantities  fall  below  the  minimum  level 
and  farm  prices  fall  below  140  percent  of 
the  loan  rate  for  wheat 

Autfaorily:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act  at  amended. 
62  Sut  107a  ai  amended.  1072  (7  U.S.C.  n4b 
and  714c):  Sacs.  101.  lOlA.  103A.  103(h).  losa 
107C 107D.  107E,  100,  lia  401. 424,  901  and 
505  of  the  Agricultural  Act  of  1948.  as 
amended,  63  Stat  1061,  as  amended,  99  Stat. 
1419,  as  amended,  1407,  as  amended.  1396,  as 
amended.  1446, 1383,  as  amended.  1448, 91 
Stat  960,  as  amended.  951,  as  amended  63 
sut  1064,  as  amended.  99  Sut.  1461.  at 
amended,  1462  (7  U.S.C  1433c  1441, 1441-t 
1444-1, 1444-b.  1445b-2. 1445b-3, 1445b-4, 
144Sd,  14456, 1421, 1404  and  1465).  Section 
1000  of  the  Food  Security  Act  of  1966,  as 
amended,  40  Stat  1453.  at  amended  (7  U.S.C 
13068). 

Signed  at  Washington.  DC  on  January  30. 
1960. 

MMoa  |.  Harts. 

Executive  Vice  Preaident,  Commodity  Credit 
Corporation. 

[FR  Doc  80^2531  Filed  2-2-80;  8:45  am) 
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1M9  Feed  Qraine  Pioyiwn 

AOmcv:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  of  determination  of  1988 

Feed  Grains  Program. 


n  The  purpose  of  this  notice  is 
to  affirm  the  determinations  made  by 


the  Secretary  of  Agriculture  in 
accordance  with  the  Agricultural  Act  of 
1949,  as  amended  (the  "1949  Act"),  the 
Food  Security  Act  of  1985  (the  "1985 
Act"),  and  the  Commodity  Credit 
Corporation  Charter  Act,  as  amended 
(die  "Charter  Act"),  with  respect  to  the 
1989  Feed  Grains  Price  Support  and 
Production  Adjustment  Programs. 

EFFECTIVE  DATE:  February  2. 1980. 

ADOfKM:  Bruce  R.  Weber,  Director. 
Commodity  Analysis  Division,  USDA- 
ASCS,  Room  3741,  South  Building,  P.O. 
Box  2415.  Washington,  DC  20013. 

POR  FURTMER  IMFOimATIOM  CONTACT: 

niilip  W.  Sronce.  Commodity  Analysis 
Division.  USDA-ASCS,  Room  3748, 
SouUi  Building.  P.O.  Box  2415, 
Washington.  DC  20013  or  call  (202)  447- 
7924. 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  notice  of  determination 
will  be  available  on  request  from  the 
above-named  individual. 

•UFFLEMCNTAIIV  WiFOWMATION.  This 

notice  has  been  reviewed  tmder  USDA 
procedures  estabUshed  in  accordance 
with  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1 
and  has  been  designated  as  "major."  It 
has  been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
The  titles  and  numbers  of  the  federal 
assistance  programs,  as  found  in  the 
catalogue  of  Feideral  Domestic 
Assistance,  to  which  this  notice  applies 
are: 

AAimAws 

Titles: 

Commodity  Loans  and  Pur- 
chases  „ „...      10051 

Feed  Grains  Production  Stabili- 
zation — xoxas 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUcable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
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Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Genetal  Infoimation 

General  descriptions  of  the  statutory 
basis  for  the  determinations  that  are  set 
forth  in  this  notice  are  set  forth  in  the 
Federal  Register  No.  13a  Page  25518. 

Comments  received  during  the 
specified  comment  period  are 
sununarized  below  for  the  1989  Feed 
Grains  Program. 


A  total  of  6  respondents  onmnented 
on  the  1980  Feed  Grains  Program.  Four 
of  the  respondents  were  trade 
organizations  and  two  were  producer 
organizations. 

(a)  Target  Price.  Three  respcmdents 
favored  setting  the  com  target  price  at 
its  statutory  minimum.  One  respondent 
favored  increasing  the  target  price  and 
one  respondent  favored  a  target  price  of 
$3.03  per  bushel  for  com.  The  target 
price  for  com  is  set  at  its  statutory 
ftiinimiim.  This  target  level  ($2.84  per 
bushel)  is  well  above  the  projected  U.S. 
1989-crop  average  variable  cash  cost  of 
production  ($1.06  per  bushel),  thereby 
ensuring  program  participants  an 
adequate  safety  net  for  farm  income. 
The  target  prices  for  sorghum  ($2.70/ 
bu.).  barley  ($2.43/bu.).  and  oaU  ($1.60/ 
bu.)  are  determined  on  the  basis  of  being 
fair  and  reasonable  in  relation  to  that 
for  com. 

(b)  Acreage  Reduction  Program 
(ARP).  Two  respondents  favored  an 
ARP  of  less  than  5  percent  One 
respondent  favored  an  ARP  between  10 
and  20  percent  One  respondent  favored 
an  ARP  of  12.5  percent  and  one 
respondent  favored  an  ARP  of  20 
percent  Two  respondents  favored 
eliminating  the  ARP  for  barley.  One 
respondent  favored  a  0  percent  ARP  for 
oats.  The  ARP  for  com,  sorghum  and 
barley  is  set  at  10  percent  and  for  oats,  5 
percent  the  statutory  maximunL  The 
stock  level  for  com  is  below  the 
statutory  target  carryover  level  (2  billion 
bushels),  thus  authorizing  the  Secretary 
to  implement  an  ARP  between  0  and 
12.5  percent  The  1988  drought  raised 
several  concerns  when  making  the  1989 
ARP  decision:  (1)  Com  production  is 
down  by  about  40  percent  from  pre- 
drought  estimates;  and  (2)  crop  quality  is 
unlcnown,  especially  regarding  aflatoxin 
mold.  After  taking  into  consideration 
these  concerns  it  has  been  determined 
that  a  10  percent  ARP  for  com.  grain 
sorghum  and  barley  and  a.  5  pecent  ARP 
for  oats  will  maintain  the  U.S. 
competitive  posture  in  the  export 
market  provide  adequate  feed  and  food 
supplies  for  domestic  and  foreign 

.utilization,  and  support  farm  income. 


(c)  Optional  Paid  Land  Diversion 
(PLD).  One  respondent  favored  a  10 
percent  PLD.  One  respondent  favored 
the  PLD  payment  being  made  in  cash. 
One  respondent  opposed  a  bid 
procedure  and  one  respondent  opposed 
a  PLD  for  barley.  Because  of  the 
substantial  reduction  in  the  1988/80  feed 
grain  supplies  it  has  been  determined 
that  an  additional  10  percent  PLD  for 
com.  soighum  and  barley  is  not 
necessaiy  to  maintain  an  adequate 
supply  of  com.  sor^um,  and  bariey 
diutog  the  1988/90  marketing  year. 

(d)  Marketing  Loan  and  Loan 
Deficiency  Payments.  One  respondent 
opposed  implementing  a  marketing  loan 
program.  Marketing  loans  for  feed  grains 
have  not  been  authorized  because  (1) 
their  respective  loan  and  purchase  rates 
are  determined  to  be  capable  of 
maintaining  competitive  mariiet 
positions,  and  (2)  implementation  of 
maiketing  loans  would  increase  program 
costs,  while  increases  in  export  demand 
would  only  be  marginal. 

(e)  Inventory  Reduction  Program 
(IRP).  No  comments  were  received. 
Since  the  marketing  loan  program  is  not 
being  implemented,  inventory  reduction 
payments  will  not  be  available. 

(f)  Inclusion  of  Com  Grain  Equivalent 
in  Loans  and  Purchases  Program.  No 
comments  were  received.  Loans  and 
purchases  will  not  be  made  available  to 
producers  of  com  silage,  since  the  costs 
associated  with  such  an  option  outweigh 
any  benefits  which  may  exist 

Detenninatioas 

1.  Loan  and  Purchase  Level  for  Feed 
Grains.  In  accordance  with  section 
105C(a)  of  the  1949  Act  the  price 
support  loan  and  purchase  level  per 
bushel  shall  be  $1.65  for  com.  $1.57  for 
sori^um.  $1.34  for  barley.  $0.85  for  oats, 
and  $1.40  for  rye.  These  levels  were 
selected  because  they  will  allow  for  the 
maintenance  of  competitive  market 
positions  for  feed  grains  and  the  loan 
and  purchase  rates  are  well  above  the 
projected  U.S.  1080  crop  average 
variable  cash  costs  of  prtxluction.  These 
costs  are  $1.06  per  bushel  for  com,  $0.94 
per  bushel  for  grain  sorghum,  $0.90  per 
bushel  for  barley,  and  $0.60  per  bushel 
for  oats. 

2.  Established  (Target)  Price  for  Feed 
Grains.  In  accordance  with  section 
105C(c)(l)  of  the  1949  Act  the 
established  ("target")  price  per  bushel 
shall  be  $2.84  for  com,  $2.70  for 
sorghum,  $2.43  for  barley,  and  $1.50  oats. 

3.  Acreage  Reduction/Paid  Land 
Diversion  Program  for  Feed  Grains.  In 
accordance  with  section  105C(f)(l)  of 
the  1949  Act  the  ARP  has  been 
established  with  respect  to  the  1989 
crops  of  com,  sorghum,  and  barley  at  10 


percent  and  of  oats  at  5  percent  In 
accordance  with  section  105C(f)(5)  an 
optional  10  percent  PLD  will  not  be 
offered.  Accordingly,  producers  will  be 
required  to  reduce  their  1989  acreage  of 
feed  grains  for  harvest  from  the  crop 
acreage  base  established  for  feed  grains 
for  a  farm  by  at  least  the  respective 
established  percentage  in  order  to  be 
eligible  for  feed  grain  price  support 
loans,  purchases,  and  payments. 

4.  Maiketing  Loan  and  Loan 
Deficiency  Payments  for  Feed  Grains.  In 
accordance  with  sections  lOSQa)  and 
105C(b)  of  die  1940  Act  it  has  been 
determined  that  the  maiketing  loan 
provision  will  not  be  implemented  and 
loan  deficiency  payments  will  not  be 
available  for  the  1989  crop  of  feed 
grains. 

5.  Inventory  Reduction  Program  (IRP). 
In  accordance  with  section  lOSQg)  of 
the  1949  Act  it  has  been  determined 
that  the  IRP  will  not  be  implemented  for 
the  1969  crop  of  feed  grains. 

6.  Inclusion  of  Com  Silage  Grain 
Equivalent  in  Loans  and  Purchases 
Program.  In  accordance  with  section  403 
of  the  1985  Act  it  has  been  determined 
that  loans  and  purchases  will  not  be 
made  available  to  producers  of  com 
silage. 

7.  Eligibility  of  Barley  Under  the  Feed 
Grains  Program  and  ARP  Requirements 
for  Producers  of  Malting  Barley.  In 
accordance  witii  section  105C  of  the 
19W  Act  it  has  been  determined  that 
bariey  wiU  be  included  in  the  1980  feed 
grains  program  and  that  malting  barley 
producers  will  not  be  excluded  from 
ARP  requirements.  ARP  requirements 
for  bariey  and  not  excluding  malting 
barley  producers  from  ARP 
requirements  will  improve  the 
effectiveness  of  the  production 
adjustment  program  and  help  to  balance 
1989/90  mariceting  year  bariey  supply 
with  demand. 

Autfaofity:  Sect.  4  and  5  of  die  Commodity 
Credit  Corporation  Cliarter  Act  at  amended. 
62  Sut  107a  at  amended.  1072  (7  U.S.C  7l4b 
and  714c);  Sect.  101. 106C 107C,  107E,  401, 
424, 504.  and  505  of  the  Agricultural  Act  of 
1949,  at  amended.  63  Stat  1061.  at  amended. 
99  Stat  1395,  at  amended  1446.  at  amended. 
144&  63  Stat  1054.  at  amended  99  Stat.  1461, 
at  amended.  1462  (7  U.S.C  1441. 1444e. 
1445b-2. 1445b-4, 1421, 1464  and  1465). 

Sgned  at  Waahington,  DC  on  January  25. 
I960. 
MDloB  |.  Harts. 

Executive  Vice  President  Commodity  Credit 
Corporation. 

{FR  Doc.  89-2530  Filed  2-2-89:  8:45  am] 
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The  Department  of  Ajfrituhon.  Foratt 
Service  will  prepare  an  euvkuumeotal 
impact  statement  to  disclose  the 
environmental  coaMquences  of  the 
proposed  Saddle  Tbnble  Sale. 

The  Sadcfle  Timber  Sdt  is  on  the 
Oroville  Ranger  District  near  Quincy. 
Phimas  County,  California.  Qoincy  is 
approximately  seventeen  air  miles  to  the 
east  The  Backs  Lake  WiUemess 
boundary  is  approximatety  1  air  mile 
north  and  3  air  miles  east  of  the  sale 
area  boundary.  The  Bucks  Lake 
drainage  forms  the  southern  boundary 
and  Forest  Service  roads  24N24  and 
24N35  form  the  northern  boundary  of  the 
sale  area.  The  sale  is  located  in  TMN^ 
RjSE^  all  or  portions  of  sactiofis  13, 14. 
23.  and  24.  Mount  Diablo  Meridian. 

The  proposed  actionB  would  use 
heUcopter  and  tractor  yarding  systems 
to  harvest  approximately  14.9  MMBF  of 
timber.  The  silvicultural  prescription 
would  be  designed  for  uneven-aged 
management  as  specified  in  the  Phunas 
National  Forest  Land  and  Resource 
Management  Plan.  This  prescriptiOB 
would  consist  of  sin^  tree  selection 
and  small  group  selectioa  with  openings 
up  to  two  acres,  and  with  occaaiflaal 
openii^  of  five  acre*.  Approximatety 
1,100  acres  would  be  treated.  No  new 
road  construction  would  be  requiiad. 
However.  1.25  miles  of  road  awy  n^fdn 
reconstruction. 

A  range  of  altenutives  wiU  be 
considerad  One  of  these  will  oooaider 
skyline  yarding  versus  helicopter 
yarding.  Another  would  be  helicoptar 
yarding  but  with  more  intensive  faab 
treatment  than  the  Proposed  Action.  We 
will  also  consider  the  no  action 
alternative. 

We  invite  other  Federal  agencies, 
state  and  local  agencies,  and  interested 
fatdividnals  to  participate  in  the  scoping 
process.  This  process  wifl  indnde: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyxed  in  depth. 

3.  EliminatioQ  of  irf^g*^**"*"*  issues 
or  those  which  have  been  covered  by  a 
previoos  environmental  review. 

Mary  J.  Coulombe.  Forast  Supervisor. 
Plumas  National  Forest  Quincy, 
California,  is  the  responsible  official 

The  analysis  is  expected  to  take  about 
5  months.  The  draft  environmental 
impact  statement  should  be  available 
for  paUic  review  by  }uly  isas.  The  final 
environmental  impact  stateaMot  is 


schedided  to  be  coaqiletad  fay  Nowember 
1968. 

Written  oomments  and  saggesdons 
concerning  the  analysis  shoidd  be  aent 
to  Dewey  Risdoni.  District  Ranger. 
OroviHe  Ranger  District  875  hfitchell 
Avenue.  QroviUe.  CA  95605,  by 
Felnuary  28.  I960.  Questions  about  ttt» 
propoaad  action  and  environmental 
impact  statement  should  also  be 
directed  to  him.  The  telephone  number 
U  (916)  534-e60a 
)alMB.PafaMr. 

Deputy  ForntStpermor.PkmtmMalkmat 
Fomt 

January  2S,  I960. 
(FR  Doc  80-2512  Filed  B-Z-aO;  8:45  am] 
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COMMISSION  ON  cnm.  raOHTS 


Agonda  and  Nolleo  ol  PiMe 

Notice  is  hertby  given,  puisuaat  to  te 
proviaiwis  of  the  Ralea  and  Regulations 
of  te  U3.  Commission  on  Civil  Ri^ta. 
that  a  meet^  of  the  Kentucky  Adviaoiy 
CoBuaittee  to  the  Conmiission  wiU 
convene  at  9:00  ajn.  and  ad|o«ra  at  6:30 
p  jn.,  OB  March  14. 1966  at  the  Capitol 
Plaxa  Hotel  #406  V^nikerson  Road, 
Fraiddbrt  Kentud^.  The  purpose  of  the 
meeting  will  be  to  conduct  a  community 
forum  to  receive  information  identifying 
issues,  developments  and  pco^aau 
concerning  the  principles  of 
nondisdiminatian  and  equal 
opportunity  with  regard  to  the 
enq)k)yraent  of  minorities  and  wonan  in 
Kentadcy  Sute  goveraoMot 

Pscsons  desiring  additional 
infomatiaB.  or  planning  a  presentatiaB 
to  the  Committee,  should  oo^act 
Committee  Chairpenoo.  Fatter  G. 
Peoples,  Sr.,  or  wyfiaa  F.  Mdikow. 
Acting  IMrector  of  the  CentrOlllegioBal 
Division  (816)  426-62SS,  (TDD  816-426- 
SOOe).  Hearing  imfMired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regicmal  DivMon  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meetiag  wiU  be  conducted 
paooant  to  the  provisions  of  the  ralea 
and  regulations  of  the  CommtsainB. 

Dated  at  Weditaglaa.  DC  laaoaqr  Ml  1086. 


OCPAimiENT  OF  COMMERCE 

Agoney  Form  tJndor  Rovlow  byttM 
Offloo  of  MafMQOfiMiit  MM  Buogoi 
(OMB» 

DOC  has  snbmitted  to  OMB  for 
dearanoe  the  following  pn^iosal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Ad  (44  U.S.C  Chapter  35). 
Agency:  Bureau  of  the  Cmsus 
Title:  June  1960  Fertility  Supplement 
Pom  Number  CPS-1.  CPS-280 
Agency  Approval  Niunben  0607-0610 
Type  of  Request  Reinstatement 
Burden:  484  hours 
Number  of  Respondents:  29,000 
A  vg  Hours  per  Response: 
Approximately  1  minute 
Needs  and  Uses:  The  data  collected  in 
tiiis  Current  Population  Survey 
supplement  will  be  used  mainly  by 
government  and  private  analysts  to 
establish  sodoeconomic  profiles  of 
mothers  with  newborn  children, 
analyze  fertility  trends,  and  make 
policy  decisions. 
A^cted  Public  Individual*  or 

households 
Avqusncy;  Annual 
Respondmtt's  Obligation:  Voluntary 
OMB  Desk  Officer  Fhmdne  Picoult 
396-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
callhig  or  writing  DOC  Clearanoe 
Officer,  Edwaid  Michals,  (202)  377-3271. 
Department  of  Commeroe.  Room  He622, 
14&  and  Constitution  Avenue.  NW, 
Washington.  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  orilection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer. 
Room  3206.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated  lairaary  91.  IMO 
Edwaid  Itfiidiali. 

Dapartmental  Claarance  Officer,  Office  df 
Manasematt  and  Organixation. 

[PR  Doc  80-2585  Filed  2-2-40;  8:46  am) 


MalviaL.] 

Actios  Staff  Director. 

[FR  Doc.  80-2S4S  FHadl-a-aft  8:48  amj 


EMMnawo  Of  mo  vomg  aqo 
Poputatton  for  1968 

Uadar  the  requirements  of  the  1976 
QwiamlnMii  to  tfao  FodeT^  Eloction 
r.«mp»iflB  Act  2  U&C  441(e).  I  hereby 
give  notice  that  the  estimates  of  dte 
voting  age  popidation  for  July  1. 1968,  fat 
each  state,  the  IMstrict  of  Colnmhia,  the 
Commonwealth  of  I%eito  Rico,  and  die 
Territories  of  American  Samoa.  Guam, 
and  the  Virgin  lalands  ue  as  shown  la 
the  Mlowing  triile. 
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I  have  certified  these  estimates  to  the 
Federal  Election  Commission. 

Dated  January  27, 1989. 
DamM  Tutlle. 

Acting  Secretary  ofCommeme. 

Estimates  of  the  Population  of  Vot- 
iNQ  Age  for  Each  State,  the  Dis- 
trict OF  Columbia  and  Selected 
Outlying  Areas:  July  1, 1988 

[In  itwusandBl 


Araa 


ToM. 


CiMpfnla- 


Colovado.. 


Connacl|ci4« 


OittriaolCatuntie- 
Flortds 


Oawjla. 


Idaho. 


Kwilucky.. 


MMOUi. 


N0W  Yofk». 


OMo- 


OrsQon.. 


South  Caroina.. 

South  Oskola- 

T« 

Tam 

Utah.. 


WyonwiQ.. 


tSai 


161M2 


346 

2,514 

1.771 

20,978 

2,421 

2.462 

484 

462 

9,561 

4JB24 
606 
695 

6.542 
4,114 

2.120 
1,834 
i740 
3.123 
903 

3,487 
4,539 
6.845 
3.186 
1.846 

3.827 
583 

1.178 
794 
822 

5,888 

1.060 

13.543 

4,889 

480 

6.046 
^379 
2.056 
9.179 
765 

2.544 

518 

3.665 

11.796 

1.061 

414 
4.527 
3.430 
1.406 
3,565 

330 


Estimates  of  the  Population  of  Vot- 
ing Age  for  Each  State,  the  Dis- 
trict OF  Columbia  and  Selected 
Outlying  Areas:  July  1,  1988— Con- 
tinued 

[In  thouaands] 


Araa 


Puerto  Rico. 

Guam. 

Virgin  Manda- 


Amofican  Samoa. 


PopulaSon 
l6andow«r 


^038 
79 
61 
20 


(FR  Doc.  80-2519  Filed  2-2-80;  8:45  am] 
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BuToau  of  Export  Adminiatration 
[Docket  Na  90126-8020] 

Sputtoring  CQuipmont,  National 
Socurfty  Ovorrido  Negotiations 


r:  Office  of  Foreign  Availability. 
Bureau  of  Export  Administration. 
Commerce. 

ACnOK  Notice  of  the  retention  of  U.S. 
export  controls  on  sputtering  equipment 

■UMMAWV:  This  notice  advises  that 
negotiations  conducted  piuvuant  to 
section  5(0(4)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA),  have  eliminated  until  May  31, 
1989,  the  availability  &om  foreign 
countries  to  controlled  countries  of 
magnetically-enhanced  sputtering 
equipment  the  export  of  which  is 
controlled  under  the  EAA  for  national 
security  reasons.  Accordingly,  the 
export  of  such  equipment  remains 
subject  to  the  licensing  requirements  in 
the  Export  Administration  Regulations, 
and  no  rulemaking  is  required  at  this 
time. 
FOR  FURTHER  mFORSIATION  CONTACT: 

John  Pastore.  Office  of  Foreign 
Availability,  Department  of  Commerce, 
Washington,  DC  20230  (Telephone  (202) 
377-8074). 
8UPPLBKNTARV I 


Background 

The  Office  of  Foreign  Availability 
(OFA)  is  required  by  sections  5  (f)  and 
(h)  of  the  Export  Administration  Act  of 
1979,  as  amended  (EAA),  to  review 
claims  of  foreign  availability  on  items 
controlled  for  national  security 
purposes. 

Under  section  5(f)(1).  if  the  Secretary 
determines  that  there  is  foreign 
availability  to  a  controlled  country,  the 
Secretary  may  not  require  a  validated 
license  for  the  export  of  such  goods  or 


technology,  unless  the  President 
determines  that  the  absence  of  the 
export  control  would  prove  detrimental 
to  the  national  security  of  the  United 
States.  Such  a  determination  is  a 
National  Security  Override. 

Pursuant  to  section  5(f)(4),  in  any  case 
in  which  the  President  decides  to  retain 
the  export  control  on  an  item 
notwithstanding  a  determination  of 
foreign  availability,  the  President  is  to 
actively  pursue  negotiations  with  the 
government  of  any  country  that  is  a 
source  of  the  item  for  the  purpose  of 
eliminating  such  availability.  Initially, 
the  President  has  six  montlu  to  pursue 
the  negotiations,  and  the  President  can 
extend  die  negotiations  for  an  additional 
12  months.  At  the  conclusion  of  the 
negotiations,  the  Department  of 
Commerce  can  control  the  item  only  to 
the  extent  that  the  foreign  availabiUty 
has  been  eliminated. 

In  1986,  OFA  completed  an 
assessment  on,  and  found  foreign 
availability  for,  magneticaliy-erdianced 
sputtering  equipment  controlled  under 
ECCN 1355A.  (See  paragraph  (b)(l)(vi) 
of  the  "List  of  Equipment  ControUed  by 
ECCN  1355A"  of  the  Commodity  Contit)l 
List  (Supplement  No.  1  to  15  CFR  799.1).) 

On  June  24, 1987,  notwithstanding  the 
determination  of  foreign  availability,  in 
conformance  with  the  National  Security 
Override  provision  of  the  EAA,  the 
President  determined  that  the  absence 
of  export  controls  on  sputtering 
equipment  would  be  detrimental  to  the 
national  security  of  the  United  States. 
Therefore,  the  President  directed  the 
Secretary  of  Commerce  to  maintain  the 
controls  on  magnetically-enhanced 
sputtering  equipment  llie  President  also 
directed  die  Secretary  of  State  to 
negotiate  with  the  government  of  any 
country  whidi  the  Department  of 
Commerce  identified  as  a  source  of 
availability. 

As  directed,  the  Secretary  of  State 
initiated  the  negotiations  which 
continued  for  six  months.  Pursuant  to 
the  June  24, 1987,  Presidential 
determination,  on  December  24, 1987, 
the  negotiations  were  extended  for  an 
additional  12  months,  with  the 
negotiating  period  to  expire  on 
December  24, 1988,  and  the  Under 
Secretary  of  Commerce  for  Export 
Administration  so  notified  Congress. 

The  negotiations  resulted  in  a 
temporary  removal  of  foreign 
availability,  at  least  until  May  31, 1989. 
Therefore,  at  present  the  Secretary  of 
Commerce  will  not  make  any  changes  to 
the  export  controls  for  magnetically- 
enhanced  sputiering  equipment 
However,  at  the  expiration  of  the  period 
of  temporary  removal  of  foreign 
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availability,  the  Sucre taiy  of  Coamerce 
will  make  the  apprapitate  change*.  If 
any,  to  the  export  controls  leflecdng  the 
foreign  avaflability  of  magmticany- 
enhanced  sputtertag  equipment  at  that 
time. 

Dated  Juuianr  as.  1960. 
Paul  PiMtkobMi. 

Under  Saerttaiy  for  Export  AdmiauUolio». 
[FR  Dae.  »-aOB  PUad  2-a-80(  *4i  amj 
I  oooi  »i»«rHi 


(OrtfarNe.4»l 


AppacaUon  of  ttw  NatraiM  County 
Intsmatieml  Airport  Board  of 
Truataaa  for  •  Qonoral  Purpo— 


ATM 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  ia 
the  Foreign-Trade  Zones  Act  of  Jane  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-TKde  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  cooaidered  tha 
matter,  hereby  orders: 

Aflw  cooaidaration  of  the  appUcatioa  of 
the  Natrona  Cooaty  IntaraatiaiMl  Airport 
Board  of  "nuttoaa.  fibd  widiliM  FtaraifD- 
Trada  Zones  Board  (tha  Board)  on  hiovamber 
2. 1987.  «id  amaadad  oa  March  22.  laaa 
requesting  a  grant  of  authority  for 
establishing,  operatiiig.  and  maintaining  a 
generai-porposa  foreign-trade  sone  in 
Natrona  Covaty.  Wyoming  (Casper  area),  at 
the  Natrona  Goanty  IntamatiaBal  Airpoit  a 
Custaoa  Ussr  FSa  Airport  tha  Board,  fiadiag 
that  the  rsqajra— ti  of  tha  Faralgn-1>ada 
Zones  Act,  as  ameadsd.  and  tlw  Board's 
regulations  would  be  satisfied  if  approval  is 
initially  given  for  a  restricted  period  until  the 
issue  of  reimborsability  at  Customs  user  tse 
airporU  is  resolved,  approves  tha  appBcatian 
for  one  year  from  tha  date  of  activation, 
subiect  to  extansiea  apoa  appHcatiea  ta  tha 
Board 

Aa  tha  psopasal  iavaivaa  open  space  an 
which  buildiigB  ai^  be  ooaatraolad  by 
parties  other  thaa  tha  graalaa.  this  approval 
includes  aathority  to  tha  paatee  to  pormU  tha 
erectioa  of  such  buildings,  puiaaant  to 
i  40ans  of  tha  Board's  regulations,  as  are 
necessary  to  carry  out  tha  sooa  proposal, 
providing  that  prior  to  ito  panting  aaca 
permission  it  shal  has*  the  coaouirames  «f 
thalaoalDiaMoll 
U^aArayDiaMali 

Secretory.  FMfasc  the  graatoa  ahall  aotii^ 
the  Board  £or  approval  prior  to  tha 
commencamant  of  any  manufartming 
operation  within  the  tone.  Hie  Secretary  of 
Commerce,  es  Chairman  and  Executive 


Oflteeraf  the  Beard  is  hereby  autlwiasd  to 

I  a  pant  of  aathatity  and  appropriate 

loader. 


GmM  ofAuUtority  T»E$tiAluk, 
Operate,  and  Maintain  a  Foreign-livde 
Zone  in  the  Caaper.  WY,  Area 

Whereas,  by  an  Act  oiGoBgyess 
apimnred  fune  18, 1934.  ao  Act  'To 
provkla  for  the  aatabiiahflMot.  operation, 
and  maintenance  of  foreign-trade  xones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  add  for  other  purpoaea,"  as 
amended  (IB  U.S.C.  6la-.«lu)  (the  Act). 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  xones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Natrona  Connty 
International  Airport  Board  of  Trustees 
(the  Grantee)  has  made  appbcation 
(Bled  November  2. 1987,  FTZ  Docket  SO- 
67.  S2  FR  4378a  and  amended  Marck  22. 
1968, 53  FR  10136)  in  due  and  proper 
form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintonnn/^  of  a  foreigu-trade  zone  in 
Natrona  County,  Wyoming  (Caaper 
area),  at  the  Natrona  Coui^ 
IntematiMial  Airport  a  Castoms  User 
Fee  Airport; 

Whereas,  notioe  of  said  application 
has  been  given  and  pablished.  and  fuH 
opportanity  has  been  afforded  ail 
interested  parties  to  be  heard:  and. 

Whereaa,  the  Board  has  found  that  tfw 
requirements  oftfie  Act  and  the  Board's 
regolations  (IS  CFR  Part  400)  would  be 
satisfied  if  approval  is  initially  given 
subject  to  the  time  Halt  In  the  resoIotioB 
accompanj^ing  tfaia  action; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreigB-trade  zone,  designated  on  the 
records  of  tlw  Board  aa  Zone  Na  1S7,  at 
the  location  mentioiied  above  and  more 
partiodariy  deacribed  on  the  mapa  and 
drawings  accompanying  the  application 
in  Exhibits  OC  ud  X  aabjoct  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
Uiereander,  the  one-year  tine  lindt  te 
the  teaohition  acconqMoyiBg  thia  action, 
aad  abo  the  following  express 
conditiaiia  and  Uniitatioiis: 

Operation  of  uie  foreign-tiade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  tiie  date 
of  issoanoe  of  the  grant  and  prior 
thereto  the  Grantee  dudl  obtain  all 
necessary  pennits  Irom  federal,  state, 
and  manicipal  auoiorities. 

The  Grantee  shall  aDow  officers  and 


employees  of  fhe  imited  States  free  and 
unrestricted  access  to  and  tfaroughoat  .-. 
the  fbreign-trade  aooe  site  in  die 
performance  of  thefr  official  dutiaa. 

The  grant  does  not  include  authority .. 
for  manufacttiring  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  mani^actnring  operations  witfiin  the 
zone. 

The  grant  shaU  net  be  oonstrned  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
ooBstruCtion.  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  ia  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  En^neer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  Umted 
States  and  the  installaHon  of  auitaUe 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC,  this  19th  day  of 
January  1980,  pursuant  to  Order  of  the 
Board 

Foreign-Trade  Zones  Board 

CWllUam  Verity, 

Chairman  aad  Executive  Officer. 

Attest 
fol«I.DaIH)iila.|r.. 

Executive  Secretmj. 

(FR  Do&  2S1A  Filed  a-2-8ft  8:45  am] 
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ThM  Fair  VahM;  UgM-Walod  WaMod 

nodangtibr  Cwtwn  Stool  TuMng  from 

Tahoan 

AMNCV:  Import  Administratioa. 

International  Trade  Administration, 

Commerce. 

action:  ffotice. 


*i  We  have  determined  that 
Ught-waUed  welded  rectangular  carbon 
ateel  tubing  (LWRT)  frt>m  Taiwan  ia 
being,  at  ia  likely  to  be.  sold  in  the 
United  Statea  at  leaa  than  fair  value.  The 
U.S.  InteraatioBal  IVade  Conmiaaion 
(TTC)  will  determine,  within  45  days  of 
the  publication  of  this  notice,  whether 
these  imports  are  materially  injaring.  or 
threatening  aaatorial  injury  to.  a  United 
States  indntry. 

i  OATC  February  3. 1989. 
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M10N  CONTACTS 

Barbara  WfiQiams  or  Kathleen 
McNamara.  Office  of  Agreements 
ConqtUance.  Import  Administration. 
International  Trade  Administration.  US. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-0M6  (Wifflams)  or  377-9434 
(McNamara). 


rectangular  (including  square)  ( 
section,  having  a  wall  thicknaas  of  less 
Aan  aiS6  iBcb,  vidiich  are  correntfy 
provided  for  under  HTS  item  number 
7306J0lB000i 


Final) 

We  have  determined  that  LWRT  from 
Taiwan  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fafr 
vahie,  porsnant  to  section  73S(a)  of  tfie 
Tariff  Act  of  19S0,  as  amended  (19 
U.S.C  1079d(a))  (die  Act).  The  estfanated 
weij^ted-average  margins  are  sfainm  in 
the  t^mtinnation  of  Suspension  of 
Liquidation**  section  of  ttds  notice. 

Caselfistaqr 

On  November  14, 1988,  we  oiade  an 
afBrmative  preliminary  determbiation 
(53  FR  40B0a  Nov.  21, 1988).  The 
following  events  have  occiared  sfaioe  ttie 
publication  of  that  notioe. 

We  voified  the  qoestionnaire 
response  from  Omstabe  Enterprise  bCn 
Ltd.  (Onatabe)  in  Taiwan  between 
Decoober  8  and  8, 198& 

On  Janoary  4, 1989,  the  Department 
held  a  public  hearing.  Interested  parties 
also  sabnitted  coagmento  for  the  record 
in  their  pte-hearing  briefa  of  December 
28, 1968  and  in  dieir  poat-hearing  briefs 
of  January  11.  I9ea  Interested  members 
of  the  public  submitted  additiooal 
commente  dated  December  28k  1966^ 
December  29, 198a  and  January  5. 1989 
regarding  China  Steel  Corporation'a 
two-tier  pricing  policy. 

Scope  of  investigation 

The  United  Statea  has  developed  a 
system  of  tariff  clasaification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  were  fully 
converted  from  the  Tariff  Schedules  of 
the  United  States.  Aanotated  ^USA] 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seg.  of  the  Omnibos  Trade  and 
Competitiveness  Act  of  1968.  AH 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s).  As  with  the  TSUSA  numbers, 
the  HTS  numben  are  provided  for 
convenience  and  customs  purposes.  The 
written  product  description  remains 
dispositive. 

'The  producte  covered  by  this 
investigaticm  are  li^t-walled  welded 
carbon  steel  pipes  and  tubes  of 


llie  period  of  investigation  for  LWRT 
bom  Taiwan  extends  from  January  1, 
1988  through  June  30, 1968. 

FairVahmi 


To  detemdne  whether  Omatnbe's 
sales  in  the  United  States  of  LWRT  from 
Taiwan  were  made  at  less  ttan  fafr 
value,  we  compared  United  States  price 
with  foreign  niarket  vahie,  using  die 
data  provided  in  Omatube's  responses. 

To  determine  whether  Yieh  Hsings  or 
Vulcan's  sales  in  the  United  States  of 
LWRT  from  Taiwan  were  made  at  less 
than  fair  vahie,  we  compared  United 
States  price,  besed  on  the  best 
information  available,  with  foreign 
market  value,  also  based  on  die  best 
faiformation  avaflaUe.  We  used  the  best 
information  available  for  Yidi  Hsing 
end  Vulcan,  as  required  by  section 
776(c)  of  die  Act  because  appropriate 
re^Hmses  were  not  submitted. 

United  States  Price 

For  Omatabe.  we  baaed  United  States 
price  on  purchase  price  (FP),  in 
accordance  with  aection  77^)  of  die 
Act  becauae  the  merrhandisa  was  soU 
to  unrelated  porchaaen  in  die  United 
States  prior  to  ita  importatioo.  We 
calculated  pardiass  pries  based  on  dw 
C&F,  CtfaC,  OF,  or  CIFC  packed  prices 
to  U.&  castoaasrs.  We  made  deductions 
from  purchase  price  for  ocean  frei^t 
marine  insurance,  brokerage,  port 
charges  and  diacoonts.  where 
appropriate.  We  then  added  to  this 
adjusted  U.S.  price  value-added  taxes 
incurred  on  merchandise  sold  m  the 
home  maricet  which  are  rebated  or 
which  are  not  collected  by  reason  of  the 
exportation  of  the  merchandise  to  die 
United  States.  We  then  made  a 
deduction  from  the  tax-inclusive  price 
for  inland  frei^t 

We  disallowed  a  claimed  duty 
drawbadc  for  the  China  Steel  rebate  on 
the  coat  of  steel  coils.  Instead,  we 
accounted  for  this  payment  to  Ornatube 
as  a  drciunstance-of-sale  adjustment 
[see  adjuatmente  to  foreign  market 
vahie).  We  disallowed  a  claimed 
"waiting  charge"  adjustment  to  mland 
freight  rrlwrgoi»  on  export  sales,  because 
we  were  unable  to  verify  to  which  sales, 
or  to  how  many,  thia  waiting  charge 
applied 

Since  neither  Yieh  Hsing  nor  Vulcan 
responded  to  our  questioimaire.  we  did 
not  have  specific  data  as  to  the 
quantities  and  prices  of  the  subject 


merchandise  eaid  to  the  United  States 
by  the  two  companies.  Therefore,  we 
used  the  price  information  provided  in 
the  petition  aa  the  best  information 
available,  pwsuant  to  section  776(c)  of 
the  Act  We  used  the  U.S.  purchase 
price  in  the  United  States  as  specified  in 
the  petition  and  made  deductions  for 
freight  insaranoe,  handling  charges,  and 
U.S.  custouM  duty. 

PorelpB  Market  Vahw 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act  we  calculated 
Ornatube's  foreign  market  value  (FMV) 
based  on  ddivered  C&F  padced  prices 
to  unrelated  purchaaen  in  Taiwan.  We 
made  a  deduction  from  these  prices  for 
inland  freight  In  order  to  adjust  for  any 
di&rencea  in  packing  between  the  two 
markets,  we  deducted  Taiwanese 
packing  costa  boa  FMV  and  added  US. 
packing  coata,  using  packing  costa 
submitted  in  Ornatube's  questionnaire 
response  and  information  received 
during  verification. 

In  accordance  with  19  CFR  353.15  of 
oar  regulations,  we  made  arcumstance- 
of-sale  adfustawnta  to  FMV  for 
difierencea  in  credit  expenses  and 
commissions  During  verification, 
Ornatube  was  not  able  to  provide 
adequate  documentation  for  the  home- 
market  credit  expenses  it  reported  in  ita 
reqioose.  Therefore,  we  made  no 
deduction  from  FMV  for  home-aaarket 
credit  expenses.  We  added  to  FMV  die 
fiill  amomt  of  credit  and  banking 
expenses  incurred  on  U.Sl  sales.  We 
added  U.S.  commissions  and  deducted 
indirect  selling  expenses  (adjusted  to 
reflect  verified  saleamen's  salaries) 
incurred  on  home  maiket  sales  up  to  the 
amount  of  any  commission  expense 
incurred  on  sales  to  the  United  States,  in 
accordance  widi  19  CFR  353.15(c)  of  oar 
regulations.  With  respect  to  the  indirect 
selling  expenses  used  aa  an  offset  to 
U.S.  commissions,  we  disallowed  the 
portion  of  theae  expenses  attributable  to 
sales  management  salaries,  becauae  we 
consider  management  coeta  part  of 
general  and  administrative  expenses. 
We  verified  that  the  job  duties  of  sales 
management  personnel  include 
responsibibty  for  foreign  sales  as  well 
as  administrative  functions  unrelated  to 
sales  in  the  heme  market 

In  addition,  we  made  circumstanceof- 
sale  adjustments  to  FMV  for  expenses 
incurred  in  purchasing  "free"  allotment 
for  exporto  to  the  United  States  and  for 
the  rebate  Ornatube  received  from 
China  Steel  on  ita  purchases  of  raw 
materia]  used  in  LWRT  exported  to  die 
United  States.  We  prorated  this  rebate 
to  reflect  the  fact  that  Ornatube  uses 
imported  steel  (not  subject  to  the  rebate) 
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M  well  as  coils  from  China  Steel  in  the 
production  of  LWRT. 

We  adiusted  FMV  for  the  estimated 
value-added  tax  burden  on  U.S.  sales. 

We  did  not  make  any  difference-in- 
merchandise  adjustment  because, 
although- Omatube  based  its  price 
comparisons  in  some  cases  on 
merchandise  with  sli^tly  different 
pineal  characteristics,  it  did  not 
specify  any  cost  differences  between  the 
merdiandise. 

Finally,  we  disallowed  an  adjustment 
to  inland  freight  expenses  for  split 
shipments. 

As  we  did  not  have  specific  data  with 
respect  to  the  quantities  and  prices  of 
the  subject  merchandise  sold  in  Taiwan 
by  Yieh  Hsiag  and  Vulcan,  we  used  the 
constructed  value  of  the  merchandise 
provided  in  the  petition  as  the  best 
information  available,  in  accordance 
with  section  77e(c)  of  the  Act.  The 
constructed  value  calculated  in  the 
petition  was  based  on  domestic 
production  costs  adjusted  for 
diffortmces  in  manufacturing  costs  in 
Taiwan,  with  the  statutorily  mandated 
addition  of  10  percent  of  the  cost  of 
manufacttve  for  general  expenses  and  8 
percent  of  the  cost  of  manufacture  and 
general  expenses  for  profit 


For  comparisons  involving  purchase 
price  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
sale,  in  accordance  with  19  CFR 
S53.56(aMl)  of  the  Commerce 
regulatioas.  All  currency  conversions 
were  made  at  the  rates  certified  by  the 
Fsderal  Reserve  Bank  of  New  Yoik 

Variflcatioo 

As  provided  in  section  77e(b)  of  the 
Act  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
provided  by  Omatube. 

Crittcy  drcumstanoee 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  LWRT  from  Taiwan.  Under 
section  735(8)(3)  of  tiie  Act  the 
Department  must  determine  i£ 

(AXi)  tliefv  is  a  history  of  dumping  in  the 
United  State*  or  elsewhere  of  the  class  or 
Idnd  of  Merchandise  which  is  the  subject  of 
''tlie  investigation:  or 

(U)  tlie  person  by  whom,  or  for  wlioae 
aoooont,  tlie  merchandise  was  imported  knew 
or  should  have  Imown  tiiat  tlie  exporter  was 
selling  tlie  merdundise  which  is  tlie  subject 
of  the  investigation  at  leae  tlian  its  fair  value; 
and  « 


(B)  there  have  been  massive  imports  of  the 
dass  or  Idnd  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  735(a)(3)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time:  (1)  The  volume  and  value 
of  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accotmted  for  by 
imports. 

Based  on  our  analysis  of  the 
Department's  import  data,  we  find  that 
imports  of  LWRT  from  Taiwan  have  not 
been  massive  over  a  relatively  short 
period  of  time  and  there  has  been  no 
substantial  increase  in  imports  following 
the  initiation  of  this  investigation. 

Although  imports  decreased  over  the 
prefiling  period  and  increased 
subsequent  to  the  filing,  a  similar 
pattern  is  observed  in  1967.  It  is  also 
true  that  aggregate  imports  for  the  post- 
filing  period  exceed  imports  of  LWRT 
for  the  same  period  in  1967.  However, 
the  same  relationship  is  evident  for  the 
pre-filing  period  in  1988  and  the  same 
period  one  year  earlier.  Thus  it  appears 
this  trend  is  one  of  year-to-year  increase 
in  imports  of  LWRT  from  Taiwan  and  is 
unrelated  to  the  filing  of  the  petition. 
Moreover,  imports  in  the  five  months 
following  the  initiation  of  this 
investigation  exceed  imports  in  the  five 
months  previous  to  the  filing  by  only 
4.11  percent  For  these  reasons,  we 
determine  that  the  requirements  of 
section  735(a)(3)(B),  and  thus  of  section 
73S(a}(3),  are  not  met  Critical 
circumstances  do  not  exist  with  respect 
to  imports  of  LWRT  from  Taiwan. 

Interested  Party  Comments 

General  Comments 

Comment  1:  Both  petitioner  and 
respondent  argue  that  the  dumping 
margin  we  calculated  for  purposes  of 
our  preliminary  determination  for  all 
other  mantifacturers,  producers,  and 
exporters  was  incorrect.  Petitioner 
argues  that  the  margin  should  not  be 
based  solely  on  Ornatube's  margin,  but 
rather  on  the  weighted  average  of  the 
margins  for  Omatube,  Vulcan,  and  Yieh 
Hsing.  Respondent  argues  that  the  "all 
other"  mai^  should  t>e  based  not  on 
Omatube's  margin,  but  on  the  highest 
margin  found  in  the  investigation  [Le., 
the  mai^  for  Yieh  Hsing  and  Vulcan). 

i>CX7Aw/£/on;  We  agree  witii 
petitioner  that  a  weighted  average 
should  be  used  to  calculate  the  rate  for 
all  other  manufacturers,  producers,  and 
exporters.  Normally,  the  Department 
uses  this  methodology  to  calculate  a 
mai^gin  for  all  other  manufacturers. 


producers,  and  e}q)orters.  However,  as 
there  is  no  information  on  the  record  in 
this  investigation  w^ch  would  allow  us 
to  reasonably  calculate  a  weighted 
average,  we  have  used  a  straight 
average  of  the  respondents'  margins  for 
"aU  otiiers." 

Comment  2:  Omatube  states  that  a 
cimmistance-of-sale  adjustment  should 
be  made  for  the  steel  coil  price  rebate 
Omatube  receives  bom  China  Steel 
Corporation  upon  the  export  of 
merchandise  produced  from  steel 
purchased  fit>m  China  Steel.  Respondent 
argues  that  circumstance-of-sale 
adjustments  for  similar  rebate  programs 
have  been  made  in  previous  LTFV 
determinations,  and  that  there  has  been 
no  recent  proliferation  of  two-tiered 
pricing  schemes  to  warrant  reevaluation 
by  the  Department  of  its  treatment  of 
such  programs.  In  fact  respondent 
states,  the  courts  have  sustained  the 
authority  of  the  Department  to  make 
adjustments  for  such  rebates  in  the  past 
Ornatube  asserts  that  the  rebate  is 
received  only  on  proof  of  export  and 
that  the  rebate  is  directiy  related  to  each 
particular  export  transaction.  Further, 
respondent  states  that  the  economic 
effect  of  the  rebate  is  identical  to  the 
economic  effect  of  a  duty  drawback,  a 
program  for  which  we  would  make  an 
adjustment 

Petitioner  argues  that  the  rebate  is  not 
a  drcimistance  of  sale,  but  rather  a 
difference  in  production  costs  for  the 
products  in  the  two  markets.  Petitioner 
argues  further  that  granting  the 
drcumstance-of-sale  adjustment  for  this 
rebate  would  imdermine  the  jralicies 
underiying  the  antidimiping  and 
coimtervailing  duty  laws,  and  DOC's 
regulations.  Petitioner  asserts  that 
DOCs  authority  to  grant  this  adjustinent 
is  discretionary,  and  that  DOC  should 
exercise  this  discretion  and  disallow  the 
adjustment 

The  Department  has  allowed 
drcumstance-of-sale  adjustments  for 
similar  input  price  rebates  in  the  past 
See  Certain  Welded  Carbon  Steel 
Standard  Pipe  and  Tube  Fir>m  India. 
Final  Determination  of  Sales  A  t  Less 
Than  Fair  Value.  52  FR  9089,  March  17, 
1967.  At  the  time  of  the  preliminary 
determination,  the  Department  had 
become  concerned  that  allowing  such 
drcumstance-of-sale  adjustments  might 
indirectiy  facilitate  the  maintenance  of 
barriers  to  trade  that  give  rise  to  such 
two-tiered  pricing  schemes.  For  that 
reason,  we  announced  our  intention  to 
reconsider  this  practice,  and  requested 
comments  fiY>m  interested  parties.  We 
received  several  comments  on  this  issue 
from  interested  members  of  the  public. 
Interested  parties  state  that  the 
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legislative  history  of  the  circumstance  of 
sale  provision  makes  clear  that  the 
intent  of  Congress  in  enacting  this 
provision  was  that  circnmstance-of-sale 
adjustments  would  be  made  only  for 
expenses  or  services  that  are  a  direct 
result  of  selling  the  product  They 
contend  that  export  payments  such  as 
receipt  of  a  lower  price  in  a  two-tiered 
pricing  system,  imlike  the  specific  kinds 
of  drcnmstancee  of  sale  emmierated  in 
the  Commerce  regulatkms.  do  not  reflect 
differences  in  sel^ng  expenses.  The 
interested  parties  assert  that  e^qxHi 
payments  are  additional  revenues  or 
benefits  to  eiqwrters  and  do  not  affect 
the  terms  of  the  transactions  between 
the  seller  and  its  customers.  They 
contend  the  rebate  is  intrinsically  a  part 
of  the  seDer-suppIier  relationship,  rather 
than  the  seUer^buyer  relationship. 
Further,  they  state  that  counting  the 
rebate  as  a  circmnstance  of  sale  wiD 
only  serve  to  encourage  trade  barriers 
which  protect  domestic  industries  and 
distort  trade.  For  these  reasons, 
interested  menbers  of  the  pvbiic  state 
that  the  Department  ^oukl  exercise  its 
discretionary  authority  (an  aathssity 
ufAield  in  the  past  by  the  Coort  trf 
Intematioaal  Trade,  see  Sewhill 
Tubular  Div^  Cyclops  Corp.  v.  Uaitad 
Stotes.  606  F.  SuM>.  1550  (Crn9e7))  and 
disallow  the  rebate  from  China  Steel  as 
a  circumstance  of  sale. 

DOC  Position:  After  considering  the 
arguments  presented  by  the  parties  and 
other  interested  persons,  we  are  not 
persuaded  that  we  shoeld  depart  bom 
the  precedent  in  Sawhill  TubahrDhr., 
supra.  666  F.  Supp.  1550.  The  expoit 
rebate  received  by  Omatube  is  directly 
related  to  and.  in  fact  directly 
contingent  upon  the  export  sale  of  the 
merchandise.  Therefore,  we  have  made 
a  drcnmstanoe'^rf-sale  adjustment  to 
FMV  for  the  sted  coil  price  rebate,  in 
accordance  with  19  CFR  353.15  of  ow 
regulatione. 

The  Department  is  aware  of  the 
aigiment  that  the  granting  of  a 
circumstance-of-sale  adjustaient  m  diis 
type  of  situa  tion  coold  encovage  lugher 
foreign  tariffs  and  two-tier  pridng. 
However,  at  this  time,  admii^trative 
consistency  requires  granting  the 
adjustment  Other  fora  and  other  legal 
processes,  such  as  the  rulemaking 
ctirrentiy  contemplated  by  the 
Department  exist  to  address  the  issue  of 
whether,  in  fact  adjuslments  in  this  and 
simflar  situatioos  are  appropriate. 

Comment  3:  Petitioner  and 
respondent  both  note  that  the 
Department  should  correct  certam  ana 
maide  in  its  calculations  of  the  raaigiBS 
in  the  preliminary  defennination.  These 
errors  involve  the  gross  home  market 


price  and  gross  U.S.  price  used  in  our 
calculations,  the  calculation  of 
commissions  on  U.S.  sales  and  indirect 
selling  expenses  on  home  maricet  sales, 
and  the  calculation  of  the  credit  costs  on 
U.S.  sales. 

DOCPbaitioa:  We  agree  with  all  but 
one  of  these  comments  and  have 
corrected  these  calculations  in  the  final 
determination.  Regarding  respondent's 
comment  that  we  incorrectly  cooverted 
indirect  selling  expenses  to  New  Taiwan 
dollars,  these  expenses  were  in  fact 
converted  to  U.S.  dealers. 

Comment  4:  Respondent  claims  ttiat 
circumstance-of-saie  adjustments  should 
not  be  made  for  interest  charges 
rqiorted  as  "credit  expenses"  in  the 
response  and  miscellaneoiis  bank 
charges  reported  as  "direct  expenses" 
which  were  incurred  on  sales  in  the 
United  States.  Omatube  asserts  that 
these  expenses  were  not  inddent  to 
bringing  the  merchandise  to  die  place  of 
delivery  and.  therefore,  no  ad^tment 
shookl  be  made  fair  sndi  expenses. 
Petitioner  asserts  that  the  adjostment  for 
credit  expenses  is  oorred  because  the 
charges  are  directly  related  to  the  sale 
of  the  merchandise. 

DOC  Position:  We  conrnder  these 
expenses  to  be  directly  related  to  the 
sale  of  LWRT  to  flie  United  States. 
Therefore,  we  have  included  tiiem  in  oar 
drcumstance-of-sale  adjustments. 

Cmnment  &  ReqMindent  states  that  if 
the  Department  ndces  a  drcanistanoe- 
of-«ale  adjustment  using  credit  vxpenaes 
on  U.S.  sales,  it  should  use  die  credit 
expenses  as  lepuiteu  in  me  response, 
rather  than  an  aDocalion  forarala. 
Ruspuiideut  states  that  it  reported  actual 
expenses  for  each  sale  and  that  the 
method  used  in  calcnlatuig  those 
expenses  were  verified.  Therefore,  there 
is  no  justification  for  imputing  costs. 

Petitioner  contends  that  the  U.S. 
credit  expenses  reported  by  Omatnbe 
do  not  appear  to  account  properly  for 
hnpoted  credit  expenses  between  die 
date  of  shipment  and  the  date  of 
pajrment  Petitioner  states  that  the 
Department's  credit  methodology  used 
in  die  preliminary  determination 
properly  accounted  for  actual  and 
imputed  credit  expenses,  using  the 
interest  rate  provided  by  Omatube. 

DOC  Position:  We  verified  dut  die 
credit  expenses  daimed  on  U.S.  sales  as 
reported  in  the  response  were  accurate. 
Therefore,  we  have  made  a 
circumstance-of-sale  adjustment  using 
credit  e^qienses  incurred  on  U.S.  sales 
as  they  are  reported  in  the  response, 
rather  than  using  imputed  credit 
expenses. 

Comment  &  Petitioner  states  that 
Omatube's  home  market  indirect  selling 


expense  daim  improperly  indudes  the 
salaries  of  sales  management  personnel 
in  addition  to  salesmen's  salaries. 
Petitioner  argues  that  expenses  for  sales 
management  personnel  should  be 
considered  general  expenses  and. 
therefore,  should  be  not  he  included  as 
an  offset  to  XJS.  market  commissions. 
Omatube  asserts  that  the  Departaient 
should  use  the  amount  reported  in  the 
response  for  indirect  selling  expenses. 
This  amount  includes  both  salaries  of 
sales  management  personnel  and 
salesmen's  salaries. 

DOCPositioa:  We  agree  with 
petitioner  and  have  disaUowed  sales 
management  salaries  as  an  af^nstment 
We  consider  management  expenses  to 
be  general  and  administrative  expenses 
which  should  not  be  included  in  indirect 
selling  ejqienses. 

Comment  7:  Petitioner  states,  with 
regard  to  critical  circumstances,  diet  the 
requirements  of  section  736(aK3)(B)  of 
the  Act  are  met  Petitioner  contends  tfiat 
there  has  been  a  substantial  increase  in 
the  volume  of  imports  of  LWRT  from 
Taiwan  within  a  relatively  short  period. 
Respondent  aigoes  that  there  have  not 
been  massive  imports  and  that  any 
increase  in  the  second  half  of  1968  is  a 
seasonal  effect  and  not  a  surge 
connected  «vith  this  investigation. 

DOC  Position:  We  agree  with 
respondent  that  the  requiiements  of 
section  735(aK3)(B)  of  tile  Act  are  not 
met  There  was  no  substantial  surge  in 
imports  of  this  material  bam  Taiwan 
during  the  period  subsequent  to  the 
initiation  of  this  investigation. 

Cbmmenf  ft'  Petitioner  states  that  the 
requirements  of  secb'on  735(8)(3)(A)(ii) 
of  the  Ad  are  met  with  regard  to  critical 
circumstances.  Petitioner  argues  that 
even  if  margins  are  below  25  percent  in 
this  case,  a  finding  of  critical 
circumstances  is  stiO  justified  because 
the  Department  has  found  in  two 
previous  investigations  that  LWRT  from 
Taiwan  was  sold  at  LTFV  in  the  United 
States.  While  neither  investigation 
resulted  in  a  final  aEfirmative  injury 
determination,  petitioner  argues  that 
these  cases  still  provided  imputed 
knowledge  to  importers  that  LWRT  boax 
Taiwan  was  being  sold  at  LTFV  in  the 
United  Sutes. 

Respondent  states  that  critical 
circumstances  do  not  exist  in  this  case 
because  the  requirements  of  subsections 
735(a)(3UA)  (i)  or  (ii)  of  Uie  Act  are  not 
met  Respondent  argues  that  prior 
findings  of  sales  at  less  than  fair  value 
(LTFV)  do  not  satisfy  section 
735(aU3)(AHi);  ratiier.  there  must  be 
prior  findings  of  dumping,  le,  both  sales 
at  LTFV  and  injury.  R^arding 
suhawiioB  (ii).  Omatubie  oonUnds  that. 
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becauM  tbe  International  Trade 
Commission  found  no  injury  in  previous 
investigations  of  this  merchandise  from 
Taiwan,  importers  had  no  reason  to 
beUeve  that  the  subiect  merchandise 
was  being  sold  injuriously  at  LTFV  in 
the  United  States. 

DOCPotition:  The  Department  has 
found  that  the  requirements  of  section 
73S(a)(3)(B)  of  the  Act  are  not  met 
Accordingly,  critical  circumstances  do 
not  exist  in  this  case. 

Petitioner'a  Commenta 

Comment  9:  Petitioner  argues  that  we 
should  disallow  the  credit  expense 
claimed  on  home  mariiet  sales. 
Petitioner  contends  that  the  respondent 
bears  the  burden  of  substantiating  any 
claimed  adjustments  to  FMV,  and  in  this 
case,  the  Department  was  unable  to 
verify  home  market  credit  expenses. 
According  to  petitioner,  Omatube's 
company-wide  accounts  receivable 
figures  are  not  accurate  indicators  of 
Omatube's  home  market  credit 
expenses  and.  therefore,  should  not  be 
used  as  "best  information  available"  to 
determine  credit  expenses  incurred  on 
LWRT  sold  in  the  home  maricet 

DOC  Position:  We  agree.  During 
verification,  the  Department  realized 
that  Omatube  was  unable  to  determine 
and  document  which  home  market  sales 
incurred  credit  expense.  Furthermore, 
Omatube  claimed  that  up  to  half  of  its 
home  market  sales  were  on  a  cash  basis. 
Consequendy,  the  use  of  any  average 
expense  for  all  sales  would  have  been 
highly  distortive. 

Comment  10.  Petitioner  argues  ttiat  we 
incorrectly  calculated  the  indirect  tax 
burden  for  U.S.  sales.  Petitioner  notes 
that,  under  19  U.S.C  1677a(dKl)(C).  an 
adjustment  is  to  be  made  only  for  those 
indirect  taxes  that  the  exported 
merchandise  would  have  borne  if  sold  in 
the  home  market  and  asserts  that  if  the 
merchandise  had  been  sold  in  the  home 
market  it  would  not  have  incurred 
movement  charges. 

DOC  Position:  The  Department's 
position  is  the  VAT  tax  should  be 
applied  to  exported  merchandise  in 
exactly  the  same  way  that  it  is  applied 
to  goods  sold  in  the  home  maricet  Under 
the  Taiwanese  law,  merchandise  is 
taxed  at  the  gross  price  to  the  customer, 
inclusive  of  all  services  and  expenses, 
sudi  as  inland  frei^t  We  agree  with 
petitioner,  however,  that  offshore 
movement  charges  could  not  have  been 
incurred  in  a  home  market  sale.  We 
have  adjtuted  our  calculation  by 
subtracting  ocean  freight  marine 
insurance,  brokerage  and  port  charges 
bom  MS.  price  before  determining  the 
estimated  tax  burden.  We  did  not 
deduct  inland  freight  before  determining 


the  tax-inclusive  price,  because  inland 
frei^t  expenses  can  be  incurred  on  a 
home  maricet  sale. 

Comment  11:  Petitioner  states  that  tiie 
Department  should  deny  Omatube's 
request  that  split  shipment  and  waiting 
charges  be  added  to  inland  freight 
expenses  for  sales  to  Central  Taiwan. 
Petitioner  argues  that  the  company's 
request  shomd  be  denied  because 
Oinatube  was  not  able  to  provide 
documentation  on  which  shipments,  if 
any,  incurred  these  extra  charges. 

DOC  Position:  We  agree.  We  have 
disallowed  any  addition  to  inland 
freight  expenses  for  split  shipment  and 
waiting  charges. 

Comment  12:  Petitioner  asserts  that  if 
the  Department  decides  to  make  a 
drcumstance-of-sale  adjustment  for 
China  Steel's  two-tiered  pricing  of  coil 
then  to  be  consistent  it  must  also  make  a 
drcumstance-of-sale  adjustment  for 
expenses  incurred  through  the  buying  of 
"free"  allotment  (Under  the  Taiwan 
export  licmsing  program,  an  approved 
applicant  may  pay  a  specified  amount  to 
the  Taiwan  Steel  and  Iron  Industry 
Association  to  be  allowed  to  export 
additional  tonnage  of  certain  steel 
products,  above  and  beyond  the 
company's  regular  allotment  for  steel 
exports.  During  the  period  of 
investigation.  Omatube  participated  in 
this  program  cuid  paid  for  the  abilify  to 
export  additional  tonnage  of  steel  pipe 
under  the  "free"  allotment  provision  of 
the  program.) 

DOC  Position:  We  agree.  In  our 
calculations,  we  made  a  cirounstance- 
of-sale  adjustment  for  the  expense 
incurred  in  buying  "free"  allotment  for 
exports  to  the  United  States. 

Comment  13:  Petitioner  states  that 
total  salesmen's  salaries  should  be 
allocated  over  total  home  market  sales 
of  all  products,  not  just  home  market 
LWRT  sales. 

DOC  Position:  We  verified  that  sales 
personnel  responsible  for  LWRT  sales  in 
the  home  market  also  sell  water  pipe  in 
the  home  market  Additional  salesmen 
are  responsible  for  selling  other 
products  in  the  home  market  Therefore, 
in  our  calculations,  we  allocated 
stdesmen's  salaries  over  both  LWRT 
and  water  pipe  in  the  home  market 

Omatube's  Comments 

Comment  14:  With  regard  to  section 
735(a)(3KA)(li)  of  the  Act  Omatube 
argues  tiiat  the  Department's  use  of  the 
25  percent  dumping  margin  as  a  test  of 
importers'  knowledge  of  LTFV  sales  is 
an  abuse  (A  its  discretionary  powers. 
Respondent  states  that  it  is  unrealistic 
to  expect  importers  to  know  that  the 
exporter  is  selling  the  subject 
merchandise  in  the  United  States  at 


LTFV  when  the  importer  has  no 
knowledge  of  the  exporter's  home 
market  prices.  Respondent  points  to 
errors  in  the  Department's  preliminary 
determination  calculations  of  dumping 
margins  as  evidence  of  the  difficulfy  of 
determining  whether  LTFV  sales  e)dst 

DOC  Position:  Section  735(a)(3)(A)(ii) 
of  the  Act  requires  us  to  determine 
i^ether  importers  knew  or  should  have 
known  that  the  merchandise  was  being 
sold  at  less  than  fair  value.  For  purposes 
of  consistency,  the  Department's 
practice  has  been  to  consider  estimated 
margins  of  25  percent  or  greater  to  be 
sufficient  to  iinpute  knowledge  of 
dumping. 

Comment  IS:  Omatube  asserts  that  in 
its  calculations  the  Department  should 
use  the  verified  packing  expenses  as 
reported  in  the  response,  rather  than 
another  method  of  calculation. 

DOC  Position:  We  agree. 

Comment  16:  Omatube  contends  that 
the  proper  amount  for  credit  expense  on 
transaction  #3  in  the  verification  report 
is  the  amount  reported  for  the  sale  in  the 
response.  The  company  asserts  that  an 
exbv  charge  included  on  verification 
documents  is  not  associated  with  the 
particular  sale  and,  therefore,  should  not 
be  included  as  a  credit  expense. 

DOC  Position:  We  verified  that  tiie 
credit  expenses  incurred  were  as  stated 
in  Omatube's  response. 

CootinuatioD  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  LWRT  bom 
Taiwan  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  November  21, 1988,  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  bond 
equal  to  the  estimated  amoimts  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 

The  margins  cue  as  follows: 


Manuiackrar/produosr/oiportar 


Vulcan  InduskM  Coip 

YWt  Hiina  IndMtnM.  Ud ... 

AS  Oe«ar  Manutaduran/noduosrs/ 


Msrgin 
(parcint) 


S.S1 
40.97 
40.07 

29.15 
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rrCNotificatfoii 

In  accordance  with  section  735(d)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  U  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist  this  {Mticeeding 
win  be  terminated  and  all  securities 
posted  as  a  result  of  suspension  of 
liquidation  will  be  refunded.  However,  if 
the  ITC  determines  that  such  injury  does 
exist  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  asseM  an 
antidunqnng  duty  on  LWRT  from 
Taiwan  as  defined  in  the  "So^  of 
Investigation"  section  of  this  notice, 
entered  or  withdrawn  bom  warehouse, 
for  consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
whi^  the  foreign  mariiet  value  exceeds 
the  U.S.  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C  1673d(d)). 
luW.Mans. 

Assistant  Seaetory  for  Import 
Administration. 
January  30, 1960. 

(FR  Doc  80-2584  Filed  2-^-89;  8:45  am] 
■NJJNO  cooc  Mi«-oe-M 


[C-122-M7] 

Inltirtion  of  Countecviiltng  Duty 
InvMUgation;  FrMh,  CtiWsdi  Mid 
FrocM  Pork  From  Canada 

MKHCT.  Import  Administration. 

International  Trade  Administratitnu 

Commerce. 

ACnOM;  Notice. 

•UMMARV:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Canada  of 
fresh.  duUed.  and  frozen  pork  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
sulMidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of 
fresh,  chilled,  and  frozen  pork  from 
Canada  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  March  31. 1989. 
CFFBCnvi  OATC:  February  3. 1989. 
KM  RIRTHBI  lnrOWMATION  C6NTACT: 
Roy  Malmrose  or  Barbara  Tillman. 
Office  of  Countervailing  Investigations. 
Import  Administration.  International 


Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone:  (202)  377-5414  and 
(202)  377-2438. 

rARVI 


ThePettliao 

On  January  5, 1989,  we  received  a 
petition  in  proper  form  from  the 
National  Pork  Producers  Council.  13 
state  poric'prodiicer  associations,  the 
Natiooal  Potk  Council  Women.  ConAgra 
Red  Meats.  Inc  Dakota  Pork  Industries. 
Inc  Farmstead  Foods.  IBP,  Inc  Illinois 
Potk  Corporation,  Thom  Apple  Valley 
and  Wilwm  Foods,  Inc.  This  petition  is 
filed  on  behalf  of  die  U.S.  industry 
producing  fresh,  chilled,  and  frozen 
pcwk.  In  omipliaiice  with  the  filing 
requirements  of  t  355.28  of  die 
Commerce  Regulations  (19  CFR  355.28), 
the  petition  alleges  that  producers  and 
e;q)Orters  of  b^h,  chilled,  and  frozen 
pork  in  Canada  receive  subsidies  within 
the  meaning  of  section  701  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 

Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  die  Act  Tide  VII  of  die 
Act  applies  to  this  investigation,  and  the 
ITC  is  required  to  determine  whether 
imports  of  die  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injuiv  to,  the  U.S.  industry. 

Petitioners  nave  alleged  that  they 
have  standing  to  file  the  petition. 
Specifically,  petitioners  have  alleged 
that  they  are  an  interested  parfy  as 
defined  under  section  771(9)(G)  of  the 
Act  and  that  they  have  filed  the  petition 
on  behalf  of  the  U.S.  industry  producing 
the  products  that  are  subject  to  this 
investigatioiL  If  any  interested  party  as 
descrited  under  paragraphs  (C),  (D),  (E). 
(F),  or  (G)  of  section  771(9)  of  the  Act 
wishes  to  register  support  of  or 
opposition  to  this  petition,  please  file 
written  notification  with  the  Commerce 
offidal  dted  in  the  "rott  niRTHDi 

&TION  CONTACT"  section  of  this 


notice. 

On  January  25, 1909.  we  received 
additional  information  concerning  some 
of  the  programs  alleged  in  the  petition. 
We  did  not  have  suffident  time  to  take 
this  submission  into  account  for 
purposes  of  our  initiation.  We  will 
examine  this  submission  and  take 
appropriate  action. 

Initiation  of  Investigatian 

Under  section  702(c)  of  the  Act  we 
must  make  the  determination  on 
whether  to  initiate  a  countervailing  dufy 
proceeding  within  20  days  after  a 
petition  is  filed.  Section  702(b)  of  the  Act 
requires  the  Department  to  initiate  a 
countervailing  dufy  proceeding 


whenever  an  interested  parfy  files  a 
petition,  on  behalf  of  an  industry,  that 
(1)  alleges  the  elements  necessary  for 
the  imposition  of  a  dufy  under  section 
701(a),  and  (2)  is  accompanied  by 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  fresh, 
chilled,  and  frozen  poric  from  Canada 
and  have  found  that  most  of  the 
programs  alleged  in  the  petition  meet 
these  requirements.  Therefore,  we  are 
initiating  a  countervailing  dufy 
investigation  to  determine  whether 
C^inadian  producers,  ot  exporters  of 
fresh,  chilled,  and  frozen  pork,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  subsidies.  However,  we  are  not 
initiating  an  investigation  for  certain 
programs  because  the  petition  failed  to 
allege  the  elements  necessary  for  the 
imposition  of  a  dufy  or  in  some 
instances  faded  to  provide  the 
necessary  supporting  information.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  March  31, 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  dassification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1909,  the  U.S.  tariff  schedules  were  fully 
converted  to  this  Harmonized  Tariff 
Schedule  (HTS),  as  provided  for  in 
section  1201  et  seq.  of  the  Omnibus 
Trade  and  Competitiveness  Ad  of  1988. 
All  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  this  date  will  be  dassified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

The  products  covered  by  this 
investigation  are  fresh,  chilled,  and 
fiozen  poric  currentiy  provided  for 
under  TSUSA  item  numbers  106.4020 
and  106.4040,  and  currentiy  dassifiable 
under  HTS  item  numbers  0203.11/X), 
0203.12.9a  0203.19.4a  0203.21.0a 
0203.22.90.  and  0203.29.40.  Specifically 
exduded  from  this  investigation  are  any 
processed  or  otherwise  prepared  or 
preserved  pork  products  such  as  canned 
hams,  cured  bacon,  sausage  and  ground 
poik. 

AUegatiotts  oi  Subsidies 

Petitioners  list  a  number  of  practices 
by  the  Government  of  Canada  and  the 
ten  provindal  governments  which 
allegedly  confer  subsidies  on  producers 
or  exporters  of  fresh,  chilled,  and  frozen 
poric  In  this  regard,  pursuant  to  section 
771B  of  the  Act  any  subsidies  found  to 
be  provided  to  either  producers  or 
processors  of  the  product  shall  be 
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deemed  to  be  provided  witb  respect  to 
the  manufacture,  production,  or 
exportation  of  the  processed  product  if 
(1)  the  demand  for  the  prior  stage 
product  is  substantially  dependent  on 
the  demand  for  the  latter  stage  product 
and  (2)  the  processing  operation  adds 
only  Umited  value  to  the  raw 
commodity.  The  petition  in  this  case 
provides  evidence  which  indicates  ttiat 
the  economic  relationship  of  hog 
producers  and  pork  packers  satisfies  the 
requirements  of  section  771B.  During  the 
course  of  this  investigation,  we  will 
determine  whether  these  requirements 
are  met  If  so,  any  subsidies  found  to  be 
provided  to  eitho'  producers  or 
processors  of  the  product  shall  be 
deemed  to  be  provided  with  respect  to 
the  manufacture,  production,  or 
exportation  of  the  processed  product 
We  are  initiating  an  investigation  of  the 
following  programs: 
A.  FedenJ  Program 

Agricultural  Stabilixation  Act 
E  Joint  Pederol-Piovincial  Program 

1.  Canada/Alberta  Subsidiary 
Agreement  on  Agriculture 
Processing  and  Marketing 

2.  Canada /British  Cohmibia  Agri-Food 
Regional  Develo^ient  Subsidiary 
Agreement 

C  Prarindal  ProgramM 

1.  British  Cohimbia  Swine  Producers 
Farm  Inoome  Plan 

2.  Manitoba  Hog  Income  Stabilizatioo 
Plan 

3.  New  Brunswick  Hog  Price 
Stabilisation  Propam 

4.  Newfoundland  Itog  Price  S(q>port 
Piufpam 

B.  Nova  Scotia  Porii  Price  Stabilization 

ftugiam 
e.  Prince  Edward  Island  Price 

Stabilixatian  Program 
7.  Quebec  Farm  Income  Stabilization 

Insurance  Program 
&  Saskatchewan  Hog  Assured 

Returns  Program 
9.  New  Brunswick  Swine  Assistance 

Ptogram 
la  New  Brunswick  Livestodc 

bwentives  Program 

11.  New  Brunswick  Hog  Marketing 
Pta«ram 

12.  Nova  Scotia  Swtaie  Herd  Health 

Micy 

13.  Nova  Scotia  Transportation 
Assistance 

14.  Ontario  Farm  Tax  Reduction 
Program 

15.  Ontario  (Norlhem)  Livestock 
Improvement  and  Transportatkm 
^  BSiSlanffe  InTograms 

1&  Prince  Edward  Uand  Hof 
Marketing  and  Transpoctation 
Subsidies  ^ 

17.  Prince  Edward  biana  Swine 
Development  ProyaiB 


18.  Prince  Edward  Island  Interest 
Payment  on  Assembly  Yard  Loan 

19.  C^ebec  Meat  Sector 
Rationalization  Program 

20.  Saskatchewan  Livestodc 
Investment  Tax  Credit  Program 

21.  Quebec  Productivity  Improvement 
and  Consolidation  of  Livestock 
Production 

22.  Quebec  Regional  Development 
^sistance 

23.  Nova  Scotia  Improved  Sire  Policy 

24.  Newfoundland  Grants  to  Regional 
Slau^ter  Facilities 

Z&.  Newfoundland  Weanling  Bonus 
Incentive  PoUcy 

26.  Newfoundland  Hog  Stabilization 
Programs 

27.  Newfoundland  Hog  Production 
Subsidies 

28.  Ontario  Pork  faidustry 
Improvement  Plan 

29.  Ontario  Export  Sales  Aid 

sa  Ontario  Marketing  Assistance 
Program  for  Pork 

31.  Ontario  Small  Food  Processors 
Assistance  Program 

32.  Sadcatchewan  Livestock  Facilities 
Tax  Credit  Program 

33.  British  Columbia  Food  Industry 
Development  I^ogram 

34.  Prince  Edward  Island  Swine 
Incentive  Policy 

35.  British  Columbia  Feed  Grain 
Maricet  Development  Program 

36.  New  Brunswick  Swine  Assistance 
Policy  on  Boars 

We  are  not  initiating  an  investigation 
of  the  programs  listed  below.  Section 
702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition  on  behalf  of  an 
industry  that  (1)  alleges  the  elements 
necessary  for  the  imposition  of  a  duty 
under  section  701(a)  and  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioner  supporting  the 
aUegations.  All  tiie  programs  listed 
below  were  alleged  to  confer  domestic 
sulMidies.  The  elements  which  must  be 
alleged  for  a  domestic  subsidy  program 
are  (1)  qMCifidty  (Le.,  the  program  is 
limited  to  a  spedfic  anterpriea  or 
industry  at  group  of  wilaipiiBae  oc 
industies)  and  (2)  provision  of  a 
coimtervailable  benefit  (Le.,  a  subsidy 
paid  or  bestowed  directly  or  indirectly 
on  the  manufacturer,  producer  or 
exporter  of  any  class  or  kind  of 
merchandise).  Fw  upstream  subsidies, 
the  initiation  threshold  is  hig^.  Under 
section  701(e)  of  the  Act  the  Department 
flnst  have  reasonable  grounds  to 
believe  or  suspect  that  an  apatream 
subsidy,  as  defined  in  section  771A  of 
tiie  Act  is  being  paid  or  bestowed  upon 
merchandise  under  investigation.  For 


the  programs  listed  below,  tfie 
requirements  of  section  702(b)  or  701(e) 
(rf  the  Act  were  not  fulfilled  in  the 
petition. 

We  have  divided  the  programs  listed 
below  into  four  groups.  Before  each 
group  we  have  provided  the  specific 
reasons  why  the  programs  in  that  group 
have  not  met  the  statutory  standard  for 
initiating  «i  investigation. 

Petitioners  allege  that  the  following 
general  agricultural  programs  provide 
benefits  to  pig  producers.  We  have 
previously  determined  that  programs 
which  benefit  all  of  agriculture  are  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  (See  FinaJ  Negative 
Countervailing  Duty  Determination: 
Ftwh  Asparagus  from  Mexico.  48  FR 
21618,  May  13, 1983).  We  are  not 
initiating  on  uie  programs  below 
because  petitioners  have  not  made  a 
sufficient  allegation  or  provided 
evidence  in  the  exhibits  to  the  petition 
which  indicates  that  these  programs 
benefit  a  specific  enterprise  or  industry 
or  group  of  enterprises  or  industries. 

1.  Federal  Agricultural  Products  Board 
Act  Programs 

2.  Alberta  Marketing  of  Agricultural 
Production  Act  Programs 

3.  Ontario  Soil  Conservation  and 
Environmental  Protection 
Assistance  Program 

We  are  not  initiating  on  the  fdlowing 
programs  because  the  petitioners  have 
not  made  a  sufficient  allegation  with 
respect  to  how  the  programs  provide  a 
quantifiable  benefit  on  the  production  or 
exportation  of  the  subject  merchandise. 
Furthermore,  supporting  documentation 
submitted  by  petitioners  do  not  cleariy 
demonstrate  how  these  programs  benefit 
the  production  or  exportation  of  the 
subject  merchandise. 

1.  Alberta  Semen  and  Embryo 
Producers'  Assistance  Propam 

2.  National  Workshop  on  Hog 
Mariieting  Alternatives  Study/ 
Programs 

3.  New  Brunswick  Agricultural  Fairs 
Grants  Policy 

4.  New  Bnmswick  Assistance  to 
Livestock  Exhibitors  at  the  Royal 
Agricultural  Winter  Fair 

5.  Nova  Scotia  Breeders'  Guarantee 
PoUcy 

Ou  Newfoundland  Swine  Breeding 
Stations  Program 

7.  Prince  Edwud  Island  Assistance  to 
Livestock  Exhibitors  to  Ont-of- 
Province  Exhibitions 

8.  Prince  Edward  Island  Assistance  to 
Livestock  Breed  Associations 

9.  Ontario  Swine  Sales  Assistance 
Policy 
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10.  Ontario  Livestock  Shows 
Assistance  Program 

11.  Ontario  Transportation  of 
Livestock  Exhibits  Assistance 
Program 

12.  Ontario  (Northern)  Agricultural 
Development  Programs 

13.  Alberta  Livestock  Shows  and 
Congress  Assistance  Program 

14.  British  Columbia  Livestock 
Financial  Assistance  Program 

15.  British  Columbia  Exhibitions  and 
Fall  Fain  Programs 

16.  Alberta  Competitiveness 
Assistance  Initiatives 

*    17.  Canada /Nova  Scotia 
Miscellaneous  Pork  Grants 

18.  Canada/Ontario  Canadian 
Western  Agribition  Livestock 
Transportation  Assistance  Program 

19.  Canada /Alberta  Swine  Herd 
Improvement  Research  Study 

2a  Special  Canada  Grains  Program 

21.  Canada/Newfoundland  Livestock 
Feed  Initiative 

22.  Canada/Prince  Edward  Island 
Livestock  Feed  Initiative 

Petitioners  allege  that  the  following 
programs  provide  benefits  to  growers  of 
various  feedgrains.  Petitioners  do  not 
aUege  that  these  programs  directiy 
provide  benefits  to  producers  of  pigs. 
We  believe  that  any  benefit  received  by 
the  producers  of  pigs  under  these 
programs  would  be  in  the  nature  of  an 
upstream  subsidy  under  section  701(e)  of 
the  Act  because  they  do  not  meet  the 
standards  of  section  771B.  We  are  not 
initiating  on  these  programs  because 
petitionere  have  not  made  an  upstream 
subsidy  allegation. 

1.  Federal  Prairie  Grain  Advance 
Payments  Act  Program 

2.  Federal  Canadian  Wheat  Board  Act 
Initial  Payments  Program 

3.  Federal  Western  Grain  Stabilization 
Act  Program 

4.  Federal  Western  Grain 
Transportation  Act  Programs 

5.  Federal  Feed  Freight  Assistance 
Program 

6.  Agriculture  Canada  Livestock  Feed 
Board  Programs 

7.  Alberta  Crow  Benefit  Offset 
Program 

We  are  not  initiating  on  the  following 
programs  because  they  were  previously 
found  not  countervailable.  (See  Final 
Affirmative  Countervailing  Duty 
Determinatioiv  Live  Swine  and  Fresh, 
Chilled,  and  Frozen  Pork  Products  from 
Canada.  50  FR  25097,  June  17, 1985.  and 
Live  Swine  from  Canada:  Final  Results 
of  Countervailing  Duty  Administrative 
Review.  54  FR  651.  January  9. 1969). 
Petitioners  have  not  provided  any  new 
evidence  nor  alleged  changed 
circumstances  with  respect  to  these 
programs. 


1.  Quebec  Special  Credits  for  Hog 
l^oducers 
.   2.  Saskatchewan  Financial  Assistance 
for  Livestock  and  Irrigation 

3.  Saskatchewan  Livestock  Cash 
Advance  Program 

4.  Record  of  Performance  Program 

Notification  of  rrc 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  informatioa  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

PleUminary  Determination  by  ITC 

The  ITC  will  determine  by  February 
20, 1969,  whether  there  is  a  reasonable 
indication  that  imports  of  fi«sh.  chilled, 
and  fixoen  pork  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
this  investigation  will  terminate; 
otherwise,  this  investigation  will 
continue  according  to  the  statutory 
procedures.  This  notice  is  published 
punuant  to  section  702(c)(2J  of  the  Act 
Tfanotfay  N.  Bergan. 
Acting  Assistant  Secretary  for  Import 
AdministraUon. 
January  25, 198B. 

(FR  Doc.  80-2516  Filed  2-2-89;  8:45  am) 
saiMO  coos  isi»«e-M 


National  Ocaanic  and  Atmospheric 
AdmMatration 

New  EfiQland  Fiahary  Managaniant 
Coundi;  PuMte  Hearings 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  public  hearings  and 
request  for  comments. 

tUMMawy  The  New  En^and  Firiiery 
Management  Council  (Coimcil)  will  hold 
a  series  of  hearings  to  solicit  input  on  (1) 
two  proposed  measures  to  be  included 
in  a  regulatory  amendment  to  the 
regulations  implementing  the  Sea 
Sudlop  Fishery  Management  Plan  (FMP) 
and  (2)  six  proposals  for  possible 
inclusion  in  Amendment  3  to  the  FMP. 
Individuals  may  comment  in  writing  to 
the  Council  if  they  are  unable  to  attend 
the  hearings. 

DATCS:  See  "aUPaLBMITAIIV 
IMFOimATloW  for  dates,  time,  and 


locations  of  the  hearings.  The  public 
comment  period  for  the  proposed 
regulatory  amendment  will  close 
February  28. 1989.  The  comment  period 
for  the  other  six  proposals  for  possible 
inclusion  in  Amendment  3  will  close 
March  18, 1989. 

aDOWlH:  All  written  comments  and 
requests  for  hearing  documents  should 
be  addressed  to  Chairman,  New 
England  Fishery  Management  Council.  5 
Broadway  (Route  1),  Saugus,  MA  01906. 
FON  FURTNER  MPOMIATION  CONTACT: 
Douglas  G.  ManhaU,  Executive  Director, 
New  England  Fishery  Management 
Council  617-231-0422. 


proposed  regulatory  amendment  to  the 
FMP  would  include  (1)  a  mandatory 
call-in  requirement  at  least  12  hours 
prior  to  landing,  and  (2)  a  twelve-hour 
time  window  for  landing  sea  scallops. 
The  Council  also  seeks  input  from  the 
public  on  six  proposals  made  by 
industry  organizations  and  individuals 
for  possible  inclusion  in  Amendment  3 
to  the  FMP.  Common  elements  to 
several  proposals  include  an  annual 
declaration  by  each  vessel  to  enter  the 
Sea  Scallop  fiishery,  trip  catch  limits  and 
limited  layover  days>  Other  proposals 
advocate  a  moratorium  on  any  new 
vessels  entering  the  fishery, 
continuation  of  the  current  meat  count/ 
shell  height  standard,  a  minimum  size 
for  landed  scallops,  a  seasonal  closure, 
and  a  minimum  participation  of  3 
months  per  year. 

The  dates,  time,  and  locations  of  the 
public  hearings  are  scheduled  as 
follows: 
February  13, 1989,  7KX)  p.m.  to  11:00  p.m.. 

Holiday  Inn,  High  Street  Ellsworth 

Maine. 
February  14, 1989,  7K»  p.m.  to  lliX)  pjn.. 

Skipper  Inn,  110  Middle  Street 

Fairhaven.  Massachusetts. 
February  16, 1989,  7:00  pjn.  to  11:00  p  jn.. 

Grand  Hotel,  Oceanfront  and 

Philadelphia  Avenue,  Cape  May,  New 

Jersey. 
February  17, 1989, 7M)  p.m.  to  IIKX)  pjo.. 

Norfolk  International  Airport 

Conference  Room  A.  NorfbUu 

Virginia. 
February  18, 1989, 10:00  a.m.  to  IKX)  pjn., 

Beaufort  County  Courthouse,  112 

West  Second  Street  Superior  Court 

Room,  2nd  Floor,  Washington,  North 

Carolina. 

Dated:  January  31, 1989. 
Alan  Dean  ParBooa, 

Acting  Director,  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  89-2596  Filed  2-2-89;  8:45  am) 
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r.  National  Marine  FisheriM 
Servka.  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  and  the  Council's 
advisory  entities  will  convene  public 
meetings  at  the  Ala  Moana  Hotel  410 
Atkinson  Drive.  Honolulu,  HI,  as 
follows: 

Council— tX.  its  64th  meeting  on 
February  1&-17. 1989.  at  9  a.m.,  will  hear 
routine  fisheries  reports  from  State, 
Territorial  and  Federal  Government 
representatives  on  the  Council,  as  well 
as  from  private  sector  Council  members 
&t>m  Hawaii,  Guam.  American  Samoa, 
and  from  the  Commonwealth  of  the 
Northern  Mariana  Islands.  The  status  of 
fishery  management  plans  (FMPs)  for 
crustaceans,  bottomfish,  seamount 
groondfish,  and  precious  corals  will  be 
discussed.  It  is  anticipated  that  the 
Council  will  review  an  application  for 
an  experimental  fishing  permit  (EFP)  to 
dredge  for  precious  coral  and  make  a 
recommendation  on  whether  the 
application  should  be  approved, 
approved  with  conditions,  or  denied. 

The  Council  will  also  be  briefed  on: 
(1)  The  status  of  the  annual  report 
requirement  of  the  FMP  covering  die 
fineries  for  pelagic  species;  (2) 
compoaitkm  and  percentage  of 
bycatdtes  in  the  rapidly  growing  Hawaii 
longline  fishery  for  tunas;  (3)  recent 
status  of  the  South  Pacific  fisheries  (troU 
and  gillnet)  for  albacore  tuna;  (4)  review 
program  planning  activities  with  regard 
to  a  five-year  |m>gram  of  data  and 
research  needs;  (5)  general 
administrative  matters;  (6)  discuss 
reauthoriaation  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
(7)  discuss  other  roatine  Couadl 
business. 

Fishermen's  Forum— Atto.  during  the 
Council's  64tfa  public  meeting,  a  Council- 
sponsored  Fishermen's  Forum  will  begin 
at  3.-1S  pjk.,  on  February  16, 1980. 
Subjects  of  discussion  will  be:  (1) 
Appbcability  of  the  1968  amendments  to 
the  Marine  Mammal  Protection  Act  to 
Hawaii's  oommercial  fisheries;  (2)  the 
national  policy  of  observer  coverage  of 
domestic  fishiiig  vesaels:  (3)  drift  gillnet 
fisheries  in  the  Pacific  (4)  Hawaii's  tima 
longline  transshipment  operati<m,  and 
(5)  petition  of  recreational  fishermen  in 
Hawaii  regarding  bycatches  at  biUfiah 
and  other  species  in  the  domestic 
longtine  fishery. 

Standing  Cowmittees—'The  Council's 
Standing  Committees  will  convene  on 
February  IS.  1988,  at  9  ajn. 

Scientific  and  Statistical  Committee 


(SSQ—thB  Coandl's  SSC  wHI  convene 
its  44th  public  meeting  on  February  13- 
14, 1988,  at  9  a.m.  The  SSC  wfll  review 
the  status  of  programmatic  projects  in 
support  of  the  FMPs  for  bottomfish. 
crustaceans,  precious  corals,  and 
pelagic  spades,  will  also  review  reports 
of  the  Plan  Monitoring  Team  for  each 
FMP,  and  formulate  recommendations 
for  the  Council  In  particular  the  SSC 
wilL  (1)  Review  the  status  of  the  limited 
entry  program  for  bottomfish:  (2)  review 
an  application  for  an  EFP  for  dredging 
for  precious  corals;  (3)  review  the  status 
of  annual  reports  covering  the  fisheries 
for  pelagics  species,  and  (5)  discuss 
"frameworidng"  tiie  FMP  for 
crustaceans. 

The  SSC  also  will  begin  working  on  a 
five-year  plan  regarding  data  and 
research  needs  for  the  FMPs,  and    - 
discuss  implications  of  the  FMP 
planning  process  resulting  from  changes 
to  National  Standards  1  and  2. 

For  further  information  contact  Kitty 
Simonds,  Executive  Dtoector,  Western  Pacific 
Fishery  Manageinent  CoundL  1164  Bishop 
Street.  Room  1405,  Honolulu.  HI  96813; 
telephone:  (806)  523-136&. 

Date:  January  31, 1968. 
Alan  Oaaa  Parsons. 
Acting  Director,  Office  ofPiaheriee 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  88-2597  nied  Z-a-BK  8:45  am] 
I  ooee  isis.«>4t 


Endangorad  SpociM;  Isauanco  of 
Pwnilt,  Ststo  of  Now  HwniMMro,  FWi 
and  Qama  Dapartmont  (P422) 

On  August  16, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
30656)  that  an  application  had  been  filed 
with  tiie  National  Marine  Fisheries 
Service  by  the  State  of  New  Hampshire, 
Fish  and  Game  Department.  Douglas  E. 
Grout  and  John  I.  Nelson,  37  Concord 
Road.  Duiiiam,  NH  03624,  for  a  permit  to 
take  sbortnoae  sturgeon  {Acipenser 
brevitostrvm)  for  scientiflc  purposes. 

Notice  is  hereby  given  that  on  January 
27, 1980,  and  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act  of  1973  (16  UA.C  1581-1407),  the 
National  Marine  Fidiaries  Service 
issued  a  Scientific  Pnrpoaea  Permit  for 
the  above  taking  to  State  of  New 
Hampshire,  Fish  and  Game  Department, 
Douglas  B.  Grout,  and  John  L  Nelson 
subject  to  certain  conditions  set  forth 
therein. 

Isananca  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
baaod  on  te  findtiig  that  such  Permit 
(1)  Was  applied  for  in  good  faith:  (2)  will 


not  operate  to  tite  disadvantage  of  the 

endangered  species  wfaidi  is  the  subject 

of  the  Permit  and  (3)  will  be  consistent 

with  the  purposes  and  policies  set  forth 

in  section  2  of  the  Act 
The  Permit  is  available  for  review  in 

the  following  Offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East  West 
Hwy.,  Room  7324,  Silver  Spring. 
Maryland  20910;  and 

Director,  Northeast  Region.  National 
Marine  Fisheries  Service,  14  Elm  ^ 
Street  Federal  Bldg.,  Gloucest^' 
Massachusetts  0183a 
Date:  January  27, 1988. 

Nancy  Faster, 

Director.  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doc  88-2561  Filed  2-2-88;  8:45  amj 

BNJJNa  CODE  M1»-2>-« 

Marina  Mammais;  laauanca  of  Permit 
Tha  National  Aquarium  In  Baltiinora 
(P261C) 

On  September  8, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
34806)  that  an  appUcation  had  been  filed 
by  the  National  Aquarium  in  Baltimore 
for  a  permit  to  take  nine  (9)  Atlantic 
bottlenose  dolphin  [Tursiops  tnmcatus) 
for  public  display. 

Notice  is  hereby  given  that  on  January 
27, 1969,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  the  National  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  Marine  Mammal  Protection  Act. 
The  Service  has  determined  that  the 
National  Aquarium  in  Baltimore  offers 
an  acceptable  program  for  education  or 
conservation  purposes.  The  Baltimore 
facilities  are  open  to  the  public  on  a 
regularly  scheduled  basis  and  access  to 
the  facilities  is  not  limited  or  restricted 
other  than  by  the  charging  of  an 
admission  fee. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1334  East- 
West  Highway,  Room  7324.  Silver 
Spring.  Maryland  20O1O; 
Director.  Northeast  Re^on.  National 
Marine  Fidteries  Service.  14  Ebn 
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Street  Federal  Building.  Gloucestn. 

Massachusetts  01930;  and 
Director.  Southeast  Kegkm,  National 

Marine  Fisheries  Service.  9450  Koger 

Bottlevard.  St  Petersburg,  Florida 

337(tt. 

Date:  January  27, 1968. 
Nancy  FaatK, 

Directee.  Offioe  efPrateetedJUtouKmaBd 
Habitat  PnipxuttM,  National  Marine  Fisheries 
Service. 
IFR  Doc  88-2S62  Filed  2-2-89: 8:45  am] 


RbigNng  Moat'Oaniuni  and  Baaay 
Clrcua(P3M) 

Modification  Na  Ito  Pannlt  Na  567 

Notice  is  hereby  given  that  pursuant 
to  tke  proviaions  of  i  216.33(dj  and  (e)  of 
the  RegiyatMns  Governing  the  Taking 
and  importing  of  Marine  Mammals  (50 
CFR  Part  216),  Public  Display  Permit  No. 
567  issued  to  the  Ringling  Bros.4amum 
and  Bailey  Circus,  3201  New  Mexico 
Ave.  NW,  Wasfaiagton.  DC  20014,  on 
October  15. 1986  (51  FR  37623)  is 
modified  as  follows: 
Section  B.1  is  changed  to  read: 
B4  The  Bxmnals  authorized  in  Section 
A.1  shall  be  imported,  exported  to  }apan 
and  reimported  into  the  United  States  as 
described  in  the  application  and  fte 
authorization  request  of  December  20. 

Idea 

Section  B.4  is  changed  to  read: 
B.3.  The  authority  to  import  and 
maintain  the  marine  mammals 
autfraiized  herein,  thaH  extend  from  tke 
date  of  isaoanoe  tiirough  December  31. 
1969.  The  terms  «ul  conditions  of  titis 
Penah  (Sections  B  and  C)  shall  remain 
in  effect  as  long  as  one  of  the  marine 
mammals  taken  hereunder  is  maintained 
in  captivity  under  the  authority  and 
responsibility  of  the  Permit  Holder. 

This  modification  becomes  effective 
on  January  1, 1989. 

Documents  pertaining  to  the  Permit 
and  modification  are  available  for 
review  in  the  following  Offices: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Senace,  13SS  East 
West  Hwy.,  Room  7824.  Silver  Sptiag, 
hteylaadaoou. 
IXrecter,  Southwest  Region,  National 
Marine  Fidieries  Service,  300  Soatii 
Ferry  Street  Terminal  Island, 
Caliioniia  90731-7415; 
Direotor.  Sontheaat  HegioB,  National 
Marine  Fishacias  Service,  0450  Koger 
Blvd.,  St  Rtterebuig.  Florida  33702: 
DiractM,  Nortkaast  Rai^on.  National 
Marine  Fiaheries  Sarwoe.  7800  Sand 
IMit  Way.  NE.  BIN  ClSTOa  Seattle. 
Waahii«toa  98115;  and 


Orector,  Alaska  Region.  National 
Marina  Fbkaries  Service.  708  West 
9tii  Street  hderal  Baikfing,  Jonean. 
Alaska  98802. 

Dated:  January  30. 1968. 
Nancy  FoatK. 

Oirecter,  Offioe  afnt»eUedReeomves  and 
HabiUH  Pngrams,  Natioaal  Marine  Fisheries 
Service. 
(PR  Dec  88-2983  Filw)  2-6-M  8945  an] 


COMHITTEE  FOR  THE 
IIIPLEyENTATION  OF  TEXTILE 
AQREEMENTS    . 

AnnounconMnt  of  an  Import  Uroit  for 
Cartam  Man  Made  Ffcar  TaxMla 
Producta  Producad  or  Manufadurad  In 
Iha  Paopla*a  RapobBc  of  CMna 

January  n.  1918. 

AQOicv:  Committee  far  tfaa 

ImpUaMntatkm  of  Textile  A^^ements 

(OTA). 

ACTION:  Issmng  a  xfirective  to  the 

Commissioner  of  Gnstoms  estaUisUng  a 

limit 

EFncnvi  OAlC  February  7, 1989. 

FOa  fURTHER  aiFORMATlON  OOMTAGT: 

Jerome  TurtoU.  International  Trade 
Specialist  Office  of  Textfles  and 
Apparel  U.S.  Department  of  Commerce, 
(20^  377-4212.  For  Inibrmafion  on  the 
quota  status  of  this  limit  refer  to  tlw 
Quota  Status  Reports  posted  on  the 
iMilletin  boards  of  each  Customs  port  or 
call  (202)  566-6628.  For  information  xm 
embargoes  and  quota  re-openings  caU 
(202)  377-3715. 
StJPPLEMENTARV  MFOMNATION: 

Andiartty.  Execative  Ord«- 11651  of  March 
3. 1972,  as  amended:  section  201  of  tiie 
Agricultural  Act  of  1956,  as  anaended  [7 
ILS.C  18541. 

The  current  bilateral  textile  agreement 
between  the  Govemmoits  of  the  United 
States  and  the  People's  RepuUic  of 
China  estaUishes  a  sublimit  under 
Categ<Hy  651  for  Category  dSl-B.  A  copy 
of  the  ayoement  is  available  from  the 
Textiles  Divisian.  Bareau  of  Eoonomic 
and  Business  Affrurs.  ILS.  Department 
of  State.  <202)  647-1996. 

A  description  of  the  textile  and 
apparel  cat^ories  in  terms  of  HTS 
nvmben  is  available  in  the 
GORRELAIION:  Textile  and  Ai^iarel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Sagislsr  notice  S3  F&  44637. 
pubUsbed  on  November  7. 1088).  Also 
see  53  PR  50276^  published  OH  Deceaiber 
14.1088. 

The  letter  to  the  Coeanisaoner  of 
Ctistonu  and  the  actnns  takai  pursuant 


to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  asust 
<aiy  in  the  implementatioB  of  certain  of 
its  provisions. 
lamas  ILBahh. 

Chairman.  Caeumtleeforthe  bnplenmHtation 
of  TextHe  Agreements. 

OaiHiiitlee  for  Ilia  lim4eHMBUatl>iii  of  TextOa 
Agreouieuls 

January  31, 1968. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Waahingtort.  DC 
20229 

Dear  Mr.  Commissioner  This  directiTe 
amends,  but  does  not  caaceL  the  directive 
issued  to  you  on  December  8, 1988  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool,  mannnade  fiber,  silk 
blend  and  other  vegetable  five  textiles  and 
textile  products,  produced  or  manufactured  in 
the  People's  Republic  of  China  and  exported 
during  the  period  wtiich  began  on  January  1, 
1989  and  extends  tiirotigh  December  31. 1989. 

Effective  on  Febraary  7, 1988,  tiie  directive 
of  December  6, 1988  is  being  amended  to 
establish  a  level  of  104.500  dozen  '  for  man- 
made  fiber  textile  products  in  Category  651- 
B  *,  a  sublimit  of  Category  651. 

Imports  charged  to  Category  651-6  for  tlie 
period  January  1 198B  tfarx>agfa  December  31. 
1888  sludl  l>e  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  die  event  the  limit  established  for  tiiat 
period  has  been  exhausted  by  previons 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  Coounittee  for  the  implwwwitation  of 
Textile  Agreements  has  determined  that  this 
action  faBs  within  the  foreign  affain 
exception  to  tiie  mlemaking  provisons  S 
U.S.C  K3(a)(l). 

Sincerely, 
laBBasilBaUi. 

Giamnan,  Committee  for  the  Intphffitentutton 

ef  Textile  Agreements. 

[FR  Doc.  88-2SS9  FBed  2-2-88: 8:45  amJ 


AmoMncino  1989  Aflraantont  limits 
iorOartain  CtXtotn,  Woo^  KUMHMada 
FRmt,  SNk  DIandi  and  Othor  Vagalablo 
Fiber  Teirtilaa  and  TaxttaProduda 
Produoad  or  Manufactarad  in  Hong 
Kong;  Correction 

Jaenary  SI,  1988. 

On  page  46011  of  the  Federal  Res^ster 
notice  published  on  November  21, 1988 
(53  FR  46910).  make  tiie  foflowmg 
cnanges: 

In  column  1.  the  description  frir 
Categories  338/339  Aould  read  "shirts  - 


*llMtiBith«waaa 
any  imparts  ^lyertsdsC 
•  in  CMsfsiy  SSt-&  Mir  HIS 

6107.22an5  and  eiositsois. 


sLissa 
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and  blouses,  other  than  tops,  inchiding 
tank  tops,  knit." 

In  colunm  1,  the  description  for 
Categories  338/339(1)  should  read  "tops. 
inclucUng  tank  tops,  knit" 

In  column  2.  footnote.*  add 
8114.200006  and  8114,200010 

In  cohunn  2.  footnote.*  change 
6103.42J020  to  8103.42.2025  and  add 
8203.42.2000  and  8211.32.0025. 

In  colunm  3.  footnote.*  add 
6203.43.2000  8203.49.1000  and 
8211.334)017. 
|aaMsH.Babb. 

Chairman.  CoamiUee  for  th»  bnphmmtaUon 
e/  TncUJe  Agreement. 
[FR  Doc.  80-4568  FUed  2-2-ae;  B.-45  un] 


Cwtaki  Twrtto 


_  Entry  of 

BXpOflWI  IIWII 


lanuary  SO,  1988. 

AOlcr.  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  permitting 

entry  of  certain  shipments. 


I BATC  February  1, 1969. 

PONMATION  OONTACT: 
Naomi  Fteeman.  Intemati(mal  Trade 
Specialist  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce. 
(202)377-4212. 

fARVI 


^:BxKiitive  Order  11861  of  Muck 

S.  1072.  M  unodod:  Sectioa  2M  of  tfaa 
Affteultural  Act  of  1066.  ■•  uncnded  (7 
U.&C  1884). 

Goods  produced  or  manufactured  in 
Brazil  and  exported  from  Brazil  during 
the  period  February  1-20 1989  shall  be 
permitted  entry  if  accompanied  by  the 
old  visa  issued  by  the  Government  of 
the  Federative  Republic  of  Brazil  prior  to 
February  1. 1969. 

8m  40  FR  n074.  published  on  May  24, 
1084:  and  84  PR  486.  pabliabed  on  January  8, 


Chairmaiu  Committee  flor  the  btplententation 
of  Textile  Agreemente. 

I  For  Tba  iMlMMirtalkia  of  Taxlila 


January  90, 1080. 
Conuniaaionar  of  Cttstoma. 
Department  of  the  Treaeury,  Waehington. 
aC  20239 
Dear  Mr.  Cammiasionor  To  fadlitata 
Implamantation  of  ti>a  txport  viae 
airangBmant  astabliahad  under  the  terma  of 
tfaa  Bilataral  Cottoa  Wod  and  Man-Made 
Fiber  Tsxtik  Agreement  affactad  by 
exchanga  of  note*  dated  September  16, 1088 
and  September  la  1S88,  between  the 


Govemmenta  of  tiie  United  Statea  and  die 
Federative  Republic  of  BnudL  I  raqueat  that 
etbctive  oo  February  1, 1080,  you  permit 
entry  of  texttlea  and  textile  producta. 
produced  or  manufactured  in  Brazil  and 
exported  from  Brazil  during  tlie  period 
February  1. 1080  tluougii  February  28, 1080 
wiiich  are  accompanied  by  aitlier  the  old  or 
new  viae  provided  tiie  old  viaa  ia  iaaued  prior 
to  February  1. 1960. 

Cooda  produced  or  manufactured  in  Brazil 
and  exported  from  Brazil  on  and  after  March 
1, 1080  muat  be  accompanied  by  either  the 
new  viaa  or  a  viaa  waiver. 

The  Committee  for  the  Implamentation  of 
Textile  Agreements  haa  detennined  that 
theae  actiona  fall  within  tlie  foreign  affaire 
exception  to  the  rulemaking  provisiona  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  KBabb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Do&  80-2560  FUed  2-2-80: 8:45  am] 
coot  wiemiMi 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUNO  AND  OTHER  SEVERELY 
HANOICAPPEO 

ProcuvonMnl  List  19M|  Additions 


n  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 
ACTION:  Additions  to  prociuement  UsL 


n  This  action  adds  to 
Procurement  List  1968  services  to  be 
provided  by  wmkshops  for  the  blind  or 
other  severely  handicapped. 
■W1CII¥6  DATC  March  0  I960 
AOONBtt:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Hamlicapped.  Crystal  Square  5.  Suite 
1107. 1756  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-^509. 

KM  njNTMUl  WroWMOTION  CONTACT: 

Beveriy  Milkman.  (703)  557-1145. 
OU^MmBITAnV  MPOMNATMN:  On 

September  23  and  November  28. 1988, 
the  Committee  for  Purchase  bom  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (53  FR  37024  and 
47850)  of  proposed  additions  to 
Procurement  List  1960  which  was 
publiahed  on  November  15. 1968  (53  FR 
48018). 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
provide  ^  services  at  a  fair  maricet 
price  and  impact  of  the  additions  on  the 
current  or  most  recent  contractors,  the 
Committee  has  detennined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 


under  41  U.S.C  48-48c  and  41  CFR  51- 
2.0 

I  certify  diet  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government 

Accordingly,  the  following  services  are 
hereby  added  to  Procurement  List  1989: 

Grounds  Maintenance,  Naval  Weapons 
Station.  Aieaa  13-22,  Yorlitown,  Virginia 

)anitorial/Cuatodial.  Naval  Amphibious  Base, 
Except  Building  3504,  Little  Creek.  Norfolk. 
Virginia. 

Beveriy  L  Milkman, 

Executive  Director. 

(FR  Doc.  80-2574  Filed  2-2-80: 8:45  am] 

sajJM  coot  ( 


ProcuTMnmt  Uot  1989^  Propotod 


n  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

AcnoN:  Committee  additions  to 
Procurement  List 


:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1969  a  commodity  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

DATIS:  Comments  must  be  received  on 
or  before  March  0 1989. 


;  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Ariington,  Virginia  22202-3500 


^TWN  contact: 

Beveriy  Milkman.  (703)  557-1145. 

•uwinwiTAiiv  mponmation:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.0  lU  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  services 
listed  below  bom  workshops  for  the 
blind  or  other  severely  handicapped. 
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It  ta  proposed  to  add  the  folknving 
commodity  and  services  to  Procurenrent 
List  1980  which  was  pnbitafaed  on 
Novviber  15. 1988  (S3  m  4e01f): 

Commodity 

Tarpaulin,  SSMMXMOS-aOU 

Servioea 

Grounds  Mairtananca.  HiU  Air  Force  Base. 
U4ak 

Janitorial/CaslodiaL  If  3.  Amy  Reserve 
Canters  at  the  following  locations: 
500  West  244fa  Street  Cfaestoc 
Feansylvaoia 
'    eth  aod  Kedron  Avenue.  Falsem. 
Pennsylvania 
Huntingdon.  Pennsytvaaia 
7  West  Delaware  Avenue,  Maicua  Hook. 

Pennsylvania 
1522-24  Wingohocking  Street  Philadelphia. 

Pennsylvania 
200  Wissahickon  Avenue,  I%fladelphia. 

Pennsylvania 
State  Co^ege,  Pennsylvania 
Beveriy  L.  Milkman, 
Executive  Director. 
[FR  Doc  80-2575  Filed  2-2-80: 8:45  am] 


DEPARTMENT  OF  DEFENSE 

Offlcs  of  the  Secretary 

Defense  InteW^ence  AQenjcy  Advieory 

AOCNCV:  Defense  In  telligenoe  Agency 
Advisory  Board.  DOT, 

action:  Notice  of  closed  meeting. 


:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Pub.  L 
92-463.  as  amended  by  section  5  of  Pid). 
L  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  dP  die  DIA 
Advisory  Board  has  been  scheduled  as 
follows: 

DATCS:  Tuesday  and  Wednesday, 
February  28  and  March  1, 1980  9:00  a.m. 
to  5:00  p.m.  each  day. 

AOOwasr.  The  DIAC  Bolhng  AFB. 
Washington.  DC 


ftTKM  contact: 
Lieutenant  Colonel  John  E.  Hadehd. 
USAF,  Executive  Secretary.  DIA 
Advisory  Board.  Washington.  DC  20340- 
1328  (202  373-<93(Q. 

suPUMDrrARV  mfonmation:  The 

entire  meeting  is  devoted  to  the 


disoHSsioB  of  classified  iafonnatioB  as 
defined  in  section  S52(b)(l).  Title  5  of  the 
U.S.  Code  and  therefore  will  be  closed 
to  the  piibli&  Sobfect  matter  wiH  be 
used  in  a  special  stady  on  tntdhgence 
support  systeou.  -    - 

L.M.Bynuni. 

Alternate  OSD  Federal  Xegieter  Liaiton 
Officer,  Department  of  Defense. 
January  31. 108B. 

[PR  Doc  80-2580  Filed  2-2-80;  8:45  am] 
issiaevai 


Defense  Sdsnce  Board  Task  Force  on 
Follow  on  Forces  Attack  (FOFA); 


action:  Notice  of  Advisory  Committee 
Meeting. 


r.  The  Defense  Science  Board 
Task  Force  on  Follow  on  Forces  Attadc 
(FOFA)  will  meet  in  closed  session  oo 
March  14. 1666  in  the  Pentagon. 
Ariington.  Vir^nia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
tedmical  matters  as  they  affect  the 
perceived  needs  of  the  Dqwrtment  at 
Defense.  At  this  meeting  the  Task  Force 
will  continue  to  review,  in  detail 
classified  material  associated  with 
conventianal  military  capabilities  in 
NATO  to  include  special  targeting 
requirements. 

In  accordance  with  section  10(d)  of 
die  Federal  Advisory  Committee  Act 
Pob.  L  No.  92-463.  aa  amended  (S  U.S.C 
App.  n.  (1962)),  it  has  been  detenained 
that  this  DSB  Task  Fmrx  meeting, 
concerns  matters  listed  ia  5  U.S.C. 
55^c)  (1  ]  (1962).  and  &at  accordingly 
this  meeting  will  be  closed  to  the  pabti& 
UiBdaM.ByBwn. 

Ahemate  OSD  Federal  Register  Uaieon 
Officer,  Department  ofD^enee. 
January  SI,  1888. 
[FR  Doc  80-2586  Rled  2-2-80;  8:«  am] 


Hafanaa  Sdanee  Board  Tai 

■^^■■^rev^^w  %^^^v^pae^r^  ■v^^vae^B    ■  ^^v 

Defenee  Preourement  VMn  aOMMi 
Tectmology  Dasa;  Cloeed  Meeting 

action:  Notice  of  advisory  conmittee 
meetings. 

■UMMAnv;  The  Defense  Science  Board 
Task  Force  and  Defense  Procurement 
with  a  Global  Technology  Base  «vill 
meet  in  closed  session  oo  February  27. 


1960  at  the  Pentagon.  Arlington. 
Virginia. 

The  missioB  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  address  the  management 
technology  transfer,  and  program 
acquisition  issues  associated  with 
balancing  national  security  and 
international  trade  in  the  mutual 
interests  of  the  DoD  and  the  defense 
industrial  base. 

In  accordance  witii  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  92-463.  as  amended  (5  U.S.C 
App.  n.  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C 
552b((4(l]  (1962).  and  that  accordingly 
this  meeting  will  be  closed  to  the  publi& 
January  31. 1989. 
Linda  M.  Byman, 

Alternate  OSD  Federal  Register  Uaieon 
Officer,  Department  of  Defense. 
[FR  Doc  80-2SS7  Piled  2-2-80;  8:45  an] 
aaxan  cow  ssi»«t-M 

Defense  Science  Board  Task  Force  on 
National  Space  Launch  Strategy; 


action:  Notice  of  Advisory  Committee 
Meetings. 


r:  Ine  Defense  Science  Board 
Task  Force  on  National  Space  Laondi 
Strategy  will  meet  in  closed  session  on 
March  2-3. 1986  at  Soence  Applications 
International  Corp..  Falls  Chureh. 
Virginia. 

The  mission  <rf  the  Defense  Sdenca 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  acientific  and 
technical  matters  as  they  affect  At 
perceived  needs  of  the  Department  ai 
Defense.  At  this  meeting  the  Task  Force 
will  review  the  US  natioaal  security 
■pace  lamcfa  strategy. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L.  No.  92-463.  as  amended  (5  U.S.a 
App.  D.  (198Z)).  it  has  been  detennined 
that  this  DSB  Taak  Force  meeting, 
oonoems  Batten  listed  in  S  U.S.C 
552b(c)(l)  (1982).  and  that  aocordii^ 
this  meeting  will  be  closed  to  the  public. 


5SI4 
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Datad  fuiuary  »,  198B. 
LtadaM-BynuB. 

AJtemata  OSD  Paderal  Register  Liaiaon 

Officer,  Department  of  Defense. 

(FR  Doc  80-2588  FUed  2-2-88: 8:45  am) 


OapartHMfrt  Of  tiM  Air  Foroo 
U8AF  Sciontfflc  Advisory  Board; 


January  30. 1989. 

The  USAF  Scientific  Advisory  Board 
Logistics  Cross-Matrix  Panel  wUl  meet 
on  March  1. 1968,  from  8:00  a jn.  to  5A) 
pjn.,  at  Delta  Airiines.  Atlanta,  Georgia 
and  on  March  2-3, 1980,  from  8.-00  a  on. 
to  SHW  p.m.,  at  the  Warner  Robins  Air 
Logistics  Center,  Robins  AFB,  Georgia. 

The  purpose  of  this  meeting  will  be  to 
obtain  information  on  their  Damage 
Tolerance  Analysis/Certification 
Program.  The  meeting  at  Warner  Robins 
Air  Logistics  Center  wiU  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c]  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  close  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 

(202)  ee7-^ie48. 

PalBy|.CaaM>. 

Air  Faroe  FlsderaJ  Register  Liaiaon  Officer. 
[FR  Do&  89-2535  Filed  2-£-89;  8:45  am] 


USAF  SdontMIc  Advisory  Boords 


January  3a  1989. 

The  USAF  Scientific  Advisory  Board 
Logistics  Cross-Matrix  Panel  will  meet 
on  March  22-23, 1980,  from  8M)  a  jn.  to 
5:00  p  jn.,  at  the  Oklahoma  City  Air 
Logistics  Center,  Tinker  AFB, 
Oklahoma. 

The  purpose  of  this  meeting  will  be  to 
obtain  information  on  their  Damage 
Tolerance  Analysis/Certification 
Program.  The  meeting  at  Oklahoma  City 
Air  Logistics  Center  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5. 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  e07-464& 
Palsy  }.  Coonar. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  89-2536  Filed  2-2-89;  8:45  am] 


Corps  ol  EiiQinoorai  Dopwtmonl  off  tho 
Army 


PuMte 

tor 

AlrFOroo 


OrofI  FOooMMy  Study 
Ol  wMMmB,  nanMion 

NOVBIO,  VA 


The  US  Army  Corps  of  Engineers  will 
conduct  a  public  meeting  on  February 
17. 1980,  to  receive  comments  on  the 
Draft  Feasibility  Study  for  Remediation 
of  LamtfUl  28.  Hamilton  Air  Force  Base, 
Novate,  California.  The  meeting  will 
begin  at  IM)  pjn.  in  the  base  theater, 
Bldg.  507,  Palm  Drive,  Hamilton  Field.  A 
two  hour  recess  is  planned  at  S.-00  p.m. 
with  the  meeting  resumii^  at  7M)  p.m.  to 
allow  interested  people  unable  to  attend 
the  daytime  meeting  the  opportunity  to 
provide  their  commento  on  the 
feasibility  study.  Scheduled  Federal 
attendees  at  the  public  meeting  include 
Congressional  Representative  Barbara 
Boxer,  Deputy  Assistant  Secretary  of  the 
Army  for  Environment  Safety  and 
Occupational  Health,  Lewis  D.  Walker, 
representatives  from  the  Presidio  of  San 
Francisco  who  manage  Hamilton  Field 
and  representatives  from  the  Corps  of 
Engineers. 

Public  tours  of  the  landfill  and  other 
areas  of  interest  at  Hamilton  are 
scheduled  by  the  Corps  of  Engineers 
February  14  and  15  at  9:00  a.m.,  10:30 
ajn^  VM  pjn^  and  2:30  p  jn.  Anyone 
interMted  ingoing  on  the  one-hour  tour 
should  call  tlM  Installation  Manager.  Mr. 
Lany  Gallagher  at  Hamilton  Field  (415) 
561-5848/(415)  883-3734. 

The  feasiUUty  study,  released  January 
9th,  specifically  describes  and  addresses 
possiUe  remedial  alternatives  to  clean 
up  the  sale  property  landfill  The  landfill 
was  identified  in  the  1967  remedial 
investigation  at  Hamilton  AFB  as  a  site 
containing  soil  and  refuse  that  in  some 
locations,  exceeds  criteria  developed  by 
the  State  of  CaUfomia  lot  identification 
of  hazanlous  waste. 

The  Draft  Feasibility  Study  major 
findings  include: 

Landfill  26  presenta  insignificant 
health  risks  (both  toxic  and  carcinogenic 
effecto)  to  persons  currently  living  or 
work^  at  Hamilton  AFE 

Left  in  its  current  condition.  Landfill 
28  will  continue  to  pose  no  threat  to 
human  health.  Development  of  Landfill 
26  for  residential  or  other  purposes  may 
require  extensive  remediation  within 
guidelines  determined  by  Federal  and 
State  regulatory  agencies  to  assure 
protection  of  human  health. 

Hie  Draft  Feasibility  Study  describes 
eight  remedial  alternatives  for 
addressing  contamination  in  the  soil/ 
refuse.  These  alternatives  range  from  no 
action  (requiring  continued  groundwater 


monitoring)  to  excavation  and  disposal 
of  contaminated  soil/refuse  in 
appropriate  commercial  landfills  and 
range  in  costa  from  $2.8  million  to  $53JS 
million. 

Remediation  of  soil/refose  will 
subsequently  require  localized 
groundwater  remediation  at  the  landfill 
The  Draft  Feasibility  Study  describes  six 
groundwater  remedial  alternatives 
utilizing  various  processes  ranging  in 
cost  from  $4.7  million  to  $18  million. 

Hie  Corpe  of  Bngitteers  has  been 
conducting  environmental  investigation 
of  the  sale  property  at  Hamilton  AfB 
since  May,  1985.  To  date,  clean  up 
actions  on  the  sale  propery  have 
included  removal  of  containerized 
hazards  (1985)  and  removal  of  65 
underground  foel  structures  (1986).  Total 
cost  expenditure  for  the  Hainilton  AFB 
cleanup  and  investigations  to  date  has 
been  $13.8  million. 

Copies  of  the  Draft  Feasibility  Study 
for  Landfill  26  may  be  obtained  by 
calling  the  Sacramento  District  Corps  of 
Engineers,  (916)  551-2254,  or  by  writing 
the  Sacramento  District  Corps  of 
Engineers,  ATTN:  CESPK-ED-M,  650 
Capitol  Mall  Sacramenta  California 
96814-4794.  A  limited  number  of  copies 
of  the  study  will  also  be  available  at  the 
Hainilton  Army  Airfield  Installation 
Manager's  Office,  Building  No.  501. 
Hamilton  Army  Airfield. 

Due  to  its  large  size,  the  remedial 
investigation  report  for  the  landfill 
referenced  in  the  feasibility  study  is 
available  for  review  by  the  public  at  the 
following  locations: 

Marin  County  Library,  Civic  Center,  San 
Rafael.  California 

Santa  Rom  City  Library,  Main  Branch. 
Santa  Rosa,  California 

Building  501,  Hamilton  Army  Airfield. 
Novata  California 

6th  Army  Public  Affairs  OfTice,  Bldg.  38, 
Presidio  of  San  Frandsco,  San  Francisco, 
California 

Presidio  of  San  Francisco  Public  Affairs 
Office,  Bldg.  37,  Presidio  of  San  Francisco, 
San  Francisco,  California. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  meeting  and  present  their 
commenU  orally  or  in  writing.  Written 
comments  may  also  be  mailed  to  the 
Corps  of  Engineers'  Sacramento 
address.  CommenU  received  by  10 
March  will  become  part  of  the  official 
record  of  the  meeting. 
Timothy  P.  Maaon, 

Corps  of  Engineers,  Deputy  District  Engineer. 
[FR  Doc.  86-2833  Filed  2-2-89;  8:45  am] 

■aUNe  coot  S710-08-M 


Foderal  Regbter  /  Vol  54.  No.  22  /  Friday,  February  3.  1989  /  Notices 


5545 


DEPARTHENT  OF  ENERGY 

Aword  Boood  on  Accoptanoo  of  mi 
Unaoldlod  AppHcatton;  UnlvMvlty  of 
tho  Dtotrict  of  Coiumbia 

AOINCV:  Department  of  Energy. 

actwn:  Notice  of  noncompetitive 
financial  assistance  award. 


r.  The  Department  of  Energy 
(DOE),  Chicago  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
eoai4,  it  intends  to  award  a  grant  to  the 
Univeraity  of  the  District  of  Columbia 
based  on  an  unsolicited  application 
submitted  by  that  institution.  The 
objective  of  the  research  to  be  supported 
under  this  grant  is  to  provide 
information  on  water  quality  and 
planning  with  a  knowledge  of  the  fate  of 
triphenyltin  compounds.  This  advanced 
information  will  enable  those  making 
decisions  about  water  quality  to  better 
assess  the  potential  impact  of  these 
hazardous  chemicals  on  the 
environment  allowing  for  better 
regulation  of  the  use  of  these  chemicals. 

FOR  FURTMEII  MFOflMATION  CONTACR 

Dan  E.  Stamer,  U.S.  Department  of 
Energy,  Chicago  Operations  Office, 
Technology  Management  Division,  9800 
South  Cass  Avenue,  Argonne,  Illinois 
60439,  (312)  972-2381. 

SUTPLSMCNTARV  INTORMATKIN:  FUndfalg 

for  this  effort  is  provided  through  DOE'S 
Historically  Black  Colleges  and 
Universities  (HBCU)  Program  in  siq)port 
of  Executive  Order  1232a  The  research 
capability  of  this  HBCU  will  be 
strengthened  and  student  researdi 
opportunities  will  be  stimulated  as  a 
result  of  this  award.  This  unsolicited 
application  was  accepted  because  of  ito 
unique  and  innovative  approach  to 
researdiiag  tiM  spedation  of 
triphenyltin  oompounds.  Mossbauer 
spectroscopy,  a  tool  not  generally  used 
in  roufine  environmental  research,  will 
be  employed  to  examine  the  amount  of 
triphenyltin  spedas  residing  In  sediment 
samples.  By  using  Mossbauer 
spectroscopy,  the  original  orgcmotin 
species  can  be  studied  rather  than 
derivative  species,  which  possibly  could 
prevent  the  masking  of  the  species. 

The  project  period  for  the  grant  will 
cover  a  three  year  period  beginning  in 
February  1989.  DOE  plans  to  provide  the 
Univereity  of  the  District  of  Oolumbia 
with  approximately  $282,190  for  the 
project  period  and  the  univeraity  intends 
to  cost  share  an  additional  $49,800  for 
the  {Hoject  period. 


Issued  in  Qiicago.  Illinois  on  January  24. 
1989. 
Tiiuodiy  8.  Ctawfbfd. 

Assistant  Manager  for  Administration. 
[FR  Doc  89-2562  Filed  2-2-88;  8:45  am] 


onico  or  Efwryy  nvsoarcn 

SpocW  Rosoorch  Qront  Proflrwn 
Nolico  89-3:  Nucloor  EngbMWflng 


aqcncy:  Department  of  Energy  (DOE), 
Idaho  Operations  Office. 

action:  Notice  inviting  grant 
applications. 

■UllAnv;  DOE'S  Office  of  Energy 
Research  announces  ita  interest  in 
receiving  applications  from  colleges  and 
univeraitles  for  ^;>ecial  Research  Granta 
that  will  support  research  efforts  aimed 
at  advancing  the  state-of-the-art  in  the 
field  of  nuclear  engineering.  University 
investigations  who  are  no  more  than 
five  yean  beyond  the  receipt  of  their 
doctoral  degrees  are  especially 
encouraged  to  apply.  Applications 
should  be  directed  to  state-of-the-art 
research  that  contributes  to  the 
following  areas:  applied  nuclear 
sciences,  advanced  conventional 
reactors,  nuclear  reactor  materials  and 
operations,  reactor  neutronics,  nuclear 
thermal  hydraulics  and  non- 
conventional  reactor  applications.  The 
research  to  be  supported  should  be 
innovative  and  revolutionary  rather 
than  evolutionary.  Incremental 
improvementa  in  technologies  related  to 
conventional  li^t  water  reactor  (LWR) 
technologies  or  research  typically 
supported  by  the  Nuclear  Regulatory 
Commission  will  not  be  supported. 
{\)  The  applied  nuclear  sciences 
include  research  appUcations  of 
radiation  and  research  reactors, 
including  in^)roved  instrumentation  or 
measurement  techniques  for  health 
physics  or  biomedical  research  and  the 
use  of  research  reacton  for  fundamental 
studies. 

(a)  Improved  instrumentation  fot 
health  physics  or  biomedical 
applications  focuses  on  the  development 
of  dosimetry  techniques  for  monitoring 
of  radiation  exposures  due  to  neutrons 
and  other  radiation  in  medical 
application  of  radiation  sources. 

(b)  The  use  of  research  reacton  for 
fundamental  studies  focuses  on  the 
development  of  novel  research 
capabilities  using  research  reacton  or 
the  appUcatimi  of  radiation  from 
reacton  to  probe  matter  in  punuit  of 
basic  knowledge  in  areas  such  as 


condensed  matter  physics,  chemical 
kinetics,  or  biotechnology. 

(2)  Advanced  conventional  reactor 
research  includes  advanced  research  for 
Liquid  Metal  Reacton  (LMR),  including 
the  Integral  Fast  Reactor  (IFR),  Li^t 
Water  Reacton  (LWR)  and  Ifigh 
Temperatures  Gas  Reacton  (HTCHl). 

(a)  LMR  research  focuses  primarily  on 
breeJcthroughs  in  technology  leading  to 
significant  cost  and/or  safety 
improvementa.  Research  on  the  Integral 
Fast  Reactor  (IFR)  concept  should  focus 
on  improvementa  in  ternary  metal  fuel 
(U-Pu-Zr)  performance,  blanket  or 
reprocessing  technology  development 
or  automated  control  and  diagnostic 
systems,  as  rotated  to  passively  safe 
response  to  upsets. 

(b)  LWR  research  focuses  on 
innovative  design  concepts,  systems  or 
con^xmenta  with  die  potential  of 
improved  performance  and  safety, 
particularly  "passive"  or  "inherent" 
safety.  Also  included  would  be 
improvementa  in  design  of  safety 
systems  or  componenta  related  to 
improved  seismic  performance  of  planta. 

(c)  HTGR  research  focuses  on 
improved  instrumentation  and  materials 
for  hij^  temperature  operation,  typically 
above  850-000  degrees  Celsius. 

(3)  Nuclear  reactor  materials  and 
operations  research  includes  innovative 
application  of  engineering  sciences  to 
improvementa  in  the  safety  and 
reliability  of  nuclear  reactor  operaticHi, 
including,  but  not  limited  to  advances  in 
reactor  control  and  instnimentaticMi, 
improved  materials  for  plant  life 
extension,  advances  in  real-time 
instrumentation  for  multiphase  flow  or 
to  detect  the  onset  of  embrittlement  and 
the  modeling  of  corrosion  and  erosion  in 
the  radtation  environment 

(a)  Advances  in  reactor  control  and 
instrumentation  includes  the  applicaticm 
of  human  facton  engineering  and/or 
expert  systems  to  improve  moniton  and 
displays  for  the  control  room 
environment  and  the  application  of  real- 
time signal  analysis  and  processing  to 
improve  fault  detection  in  reactor 
instrumentation  and  components. 

(b)  Improved  materials  for  plant  life 
extension  includes  research  in  the 
development  of  materials  with 
resistance  to  degradation  during  service 
in  the  high  temperature  and  rachation 
reactor  environment 

(c)  Advances  in  real-time 
instrumentation  includes  improvementa 
in  the  measurement  of  multiphase  flow 
conditions  and  the  development  of 
nuclear  or  non-nuclear  methods  to 
detect  in  real  time  the  radiation 
embrittlement  of  nuclear  reactor  vessel 
materials. 
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(d)  The  modehng  of  corro«k»  and 
erosion  in  the  radutkm  •nviraoment 
focuMt  on  degradatioii  of  matcriala  due 
to  tlM  pwaence  of  coolaat  aMteriak.  and 
Bay  iadads  avaltiatioo  of  Iha  affects  of 
biocoirosioo. 

(4)  Raoctor  aeatrouics  focuses  on 
imiawemanto  in  reactor  computational 
madutdoiogiaa  in  the  light  of  csotinoing 
dramatic  improvenMDts  in 
computatioaal  hardware.  Rasaarcfa 
fbcua  will  be  on  improvemsats  in  core 
neutronics,  reactor  kinetiGa,  radiation 
transport  fission  product  behavior, 
nuclear  biel  managsmant  and  fuel  cycle 
optimixatton. 

(5)  Nuclear  thermal  hydiauUc* 
focuses  on  improvements  of  models  and 
analysis  of  thermal  hydraulic  babavoir 
in  a  nuclear  reactor  system.  JTJading 
applications  to  multiphase  flow, 
convective  and  condactive  heat  i 
transport  degraded  cors  oooliag  and 
emergency  coolant  flow. 

(6)  Non-conveatioaal  reactor 
appJicatioas  focuses  en  research  related 
to  the  identification  and  spplication  of 
nuclear  reactor  coocepts  whick  do  not 
fan  under  category  2.  TUa  inchides.  but 
is  not  limited  to.  research  focusing  on 
advanced  converter  reactors,  concepts 
for  nudear  materials  geneiatioa.  and 
non-power  or  non-tenestri^ 
applications  of  nuclear  reactors.  Areas 
of  emphasis  for  sppiicatiaBS  of  nuclear 
reactors  in  space  include  the  following 

(a)  New  msterials  developments 
applicable  to  high  temperature  space 
reactors. 

(b)  Advanced  fuels  technologies  for 
space  nuclear  applications,  inchiding 
code  developownt  and  modeling 
activities. 

(c)  Advanced  technologies  which 
could  significantly  enhance  space  power 
developments  in  any  of  the  following 
areas:  Safisty,  cost  survivability, 
reprodadbility,  and  mass  minimizatiatt. 

(d)  Power  converter  technologies 
leading  to  significant  cost  perfarmanea 
or  survivabihty  advantages  for 
thennoelectrtcs,  thennionics.  Bray  ton, 
and  Stirfing  conversion  systems. 
DATES:  To  permit  timely  consideratioo 
for  awarding  during  FY  1980. 
applications  submitted  in  response  to 
this  notice  should  be  received  by  the 
Idaho  Operstions  Office,  Contracts 
Management  Division  by  March  27. 
1989. 

AOW— ;  Applicatioaa  should  be 
forwarded  to:  U.S.  Department  of 
Energy.  Idaho  Opera  liona  Office. 
Contracta  Management  Dtvisioo.  785 
DOE  Place,  Idaho  Falls.  Idaho  83402. 
ATTN:  Nuclear  Eogiaeering  Rasaarch. 


ITlONOONTACn 

Ms.  Trudy  A.  Thome,  R&D  Contracts 
Branch,  Idaho  Operationa  OCfioe. 
USDOE.  Idaho  Falls.  Uabo  83402. 
WitfHJmmamn  iwwwAtwit  It  is 
anticipated  that  approximate  $2M  will 
be  available  for  grant  awards  during  FY 
1989,  and  that  awards  will  range  from 
$50K  to  $25<IK  per  year,  with  a  typical 
requested  project  duration  of  two  to 
three  yeais.  However,  note  tiiat  future 
fiscal  year  awards  will  be  sabfect  to  the 
availability  of  funds. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  procsssea. 
and  other  policies  and  procednrea  are 
contained  in  the  OER  Special  Research 
GrantApfriication  Kit  and  Guide  and  in 
10  CFR  Part  006.  The  appHcatfon  kit  and 
Guidv  is  avaflable  spon  writtes  request 
from  yie  U.S.  Department  of  ERergy, 
Idaho  Operations  Office  (see  address 
above).  It  is  specifically  reqaested  that 
the  "Detailed  Description  of  ResueiLh 
Work  Ropoeed"  section  of  the  proposal 
not  exceed  fifteen  double  placed  pages. 
The  Catalog  of  Domestic  Aasietanoe 
Number  for  this  program  is  814M9. 

In  accordance  witn  die 
recommendation  in  the  confereaoe 
report  of  the  Energy  and  Water 
Developnsnt  Appropriation  Act  1900, 
efigibflity  for  this  soHdtBdon  is  Miidted 
to  anivefsity  avdear  engineeiing 
programs. 

Issued  in  Idaho  fUIs,  Idaho,  en  Jaauaiy  12. 
1960. 

H.  Brant  Osric 

Dinctor.  Contnda  Mottagement  Drvkion. 
Idaho  Opemtioiu  Office,  US.  Department  of 
Energy. 

[FR  Doc  80-2909  nisd  Z-Z-flO:  8:45  ami 
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Colorado  hilwstale  Qm  Co.;  ne<»ie»t 
Undor  BiHiket  AuttMrizatlon 


January  SQL  1 

Take  notice  that  OD  January  23. : 
Cokrado  hMerttate  Caa  Conpany 
(CiG).  Poet  OCBca  BoK  1007,  Colorado 
SpitqgB.  Colorado,  80M4.  filed  in  Docket 
No.  CPOO  OOP  00ft  a  lUjasst  ptwant  to 
i  S  157.206  and  288.223  ol  the 
Coauaisaioo's  Regalationa  far 
authorixatioB  to  transport  aatasal  gaa 
for  Wyomhig  Casmark,  lac.,  a  ssarkster. 
under  OG'a  Blanket  oertificala  isaoad  m 
Docket  No.  CTOO  BOft  at  of.,  aarsnant  to 


section  7(c)  of  the  Natural  Gaa  Act  aD 
as  more  fully  set  forth  in  the  request 
whkk  ie  on  file  with  the  Commission 
and  open  to  public  inspectkm. 

CIG  proposes  to  transport  up  to  1.00Q 
Mcf  per  day,  for  Wyoming  Gasmark. 
Inc.,  pursuant  to  a  Transportation 
Service  Agreeasent  dated  October  1, 
1988,  between  CIG  and  Wyoming 
Gasmark,  fare.  CIG  would  receive  gas 
froaa  an  existing  point  of  receipt  in 
Wyoming  and  redeliver  the  subject  gaa. 
less  fiiel  gas  and  lost  and  unaccounted- 
for  gas,  for  the  account  of  Wyoasing 
Gasmark.  Inc.  in  Wyoming. 

OG  fwther  stsles  that  the  estanated 
average  daily  and  aruiual  quantitiea 
would  be  900  Mcf  aad  328  MMcf, 
respectively.  Service  under  1 28i.223(a) 
commenced  on  October  1, 1988,  aa 
reported  in  Docket  No.  ST89-346-000. 

Any  person  or  the  Conuaissioa's  staff 
may,  within  45  days  after  issuance  id 
the  iimtant  notice  I9  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
reqaast  If  no  protest  is  filed  wttUa  the 
time  alkiwod  therefor,  the  proposed 
activity  sfaaM  bo  deemed  to  bo 
aothoriaadeHective  the  day  after  the 
time  aUowad  far  ftting  a  protaat  If  a 
IHOtest  is  filed  and  aot  withtkaam 
within  30  days  after  |he  time  allowed  for 
fifing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorixation  parsuant  to  section  7  of 
the  Natural  Gas  Act 
LdsD-CsshaU, 
Secretary 
[FR  Doa  80-2580  Filed  2-a-«e;  a:4»  am) 


[Docfcst  Ho.  PIOO  30-0001 


lawiary  sa  1089.  "^4%^= 

Take  notice  thai  on  Deceaibcr  20, 
1968,  Northern  States  Power  Conpaay 
(NSP)  amended  its  filing  in  this  docket 
by  filing  signed  settlement  agreements 
with  various  of  its  customers  concerning 
its  rates  at  issue  in  this  docket  The 
signed  settlement  agreements  also  apply 
to  the  proceedSngs  in  Docket  No.  EL86- 
17-000. 

Any  penon  desirkig  to  be  beard  or  to 
paatest  said  fibag  should  file  a  nation  to 
intsnii  as  or  protaat  arith  the  Federal 
Energy  Ragutatory  CnawnissioB,  826 
North  Capitol  Street  NE^  Washin^on, 
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DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  ^eA  on  or  before  February  8, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasbaO. 

Secretary. 

(FR  Doc.  ae-2SBl  Filed  2-2-89: 8:46  am] 

saiaio  coos  srn-siHi 

(Dodtet  Na  TQ09-1-38-001] 

Ringwood  Qathering  Co,;  Propoeed 
Changes  In  FERC  Gas  Tariff 

January  sa  1900. 

Take  notice  that  on  January  23, 1989, 
Ringwood  Gathering  Company 
(Ringwood),  4828  Loop  Central  Drive. 
Loop  Central  Three,  Suite  850.  Houston. 
Texas  77081,  filed  Substitute  Forty-Sixth 
Revised  Sheet  No.  PGA-1  to  its  FERC 
Gas  Tariff  reflecting  certain  technical 
corrections  to  its  current  quarterly  PGA 
effective  for  the  period  January  1, 1989 
through  March  31, 1988,  pursuant  to  18 
CFR  154.308  and  154.3ia  computed  in 
accordance  with  technical  suggestions 
by  the  Commission  Staff,  including 
correction  in  the  manner  of  display  of 
Ringwood's  surcharge  adjustment 

Copies  of  the  filing  were  served  upon 
Ringwood's  jurisdictional  customers  and 
interested  state  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.215. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  Febraary  2, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  the  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pi^lic  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  80-2582  FUed  2-2-80;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-3614-8] 

Envkonwental  impact  Statements  end 
Reguletlons;  AveMahWty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  16, 1989  through 
January  20, 1980  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  the  Federal 
Register  April  22, 1988  (53  FK 13318). 

Draft  EISs 

ERP  No.:  D-AFS-K70004-CA,  Rating 
ECl.  Mono  Basin  National  Forest  Scenic 
Area,  Comprehensive  Management  Plan. 
Implementation,  Inyo  National  Forest 
Mono  County,  CA. 
SumURV:  EPA  expressed 
environmental  concerns  that  the 
preferred  alternative  may  not 
adequately  protect  wetlands  and 
fisheries  from  adverse  grazing  impacts. 
ERP  No  J  D-4LM-J02014-WY,  Rating 
EC2,  Amoco  Carbon  Dioxide  Projects. 
Construction  and  Operation,  Han 
Approval  Big  Horn.  Carbon,  Fremont 
Hot  Springs,  Lincoln,  Natrona,  Park. 
Washakie  and  Sweetwater  Counties, 
WY. 

SUIMMftV:  EPA  requested  that  the 
final  EIS  include  site  specific  geologic 
date  pertaining  to  pipeline  routes  and 
wellfield  reinjection  sites,  additional 
aquifer  mapping  and  hydrologic 
information,  additional  information  on 
potential  groundwater  impacts 
associated  with  the  pipeline  cathodic 
protection  system  and  additional 
information  on  air  emissions/modelling 
for  expected  plant  upset. 

ERP  No.:  D-FHW-D40239-MD,  Rating 
EC2.  US  1  Improvements,  Sliver  Spring 
Road  to  MD-152,  Funding  and  404 
Permit  Baltimore  and  Huford  Counties. 
MD. 

lUaMSOr  EPA  believes  that  the  Four 
Lane  Alternative  should  be  presented  in 
comparison  to  the  selected  alternative, 
and  that  Kingsveille  Option  E  appears  to 
be  the  most  environmentally  sound. 
Potential  sites  for  wetland  mitgation 
should  also  be  identified  in  the  final  EIS. 

ERP  No.:  D-FHW-E40717.^^,  Rating 
EC2,  US  19/FL-55  Upgrading.  FL^94/ 
Gandy  Boulevard  to  FL-595/Altemate 
US  19,  Fading,  Rnellas  and  Pasco 
Counties,  FL 


SUMMURV:  EPA  has  concerns  with 
potential  noise  impacts.  lack  of 
mitigation  to  minimize  noise  impacts, 
and  the  lack  of  a  detailed  wetland 
mitigation  plan  for  unavoidable  wetland 
losses. 

ERP  No.:  D-MMS-L01007-AK,  Rating 
E02 1989  Norton  Sound  Outer 
Continental  Shelf  (OCS]  Lease  Sale. 
Placer  Mining  Program,  Implementation 
and  Leasing  Offerings,  AK. 
Otmauitv;  EPA  has  environmental 
objectives  to  die  lease  alternatives.  This 
document  concludes  that  mining  in  the 
lease  sale  area  will  result  in  violation  of 
Federal  water  quality  criteria  for  trace 
metals,  especially  mercury.  EPA  has  no 
additional  data  to  refute  this  conclusion. 
The  water  quality  data  used  in  the 
analyses  in  this  docimient  are  limited 
and  erroneous.  EPA  is  not  aware  of  any 
operational  modification  or  alternative 
mining  technology  that  would  allow 
mining  to  occur  without  violating 
Federal  water  quality  criteria.  Based  on 
the  analyses  in  the  draft  EIS,  EPA's 
issuance  of  a  permit  for  discharges  from 
the  mining  dredge  is  unlikely. 

nnalEISs 

ERP  No.:  F-AFS-K65063-0a  Lake 
Tahoe  Basin  Management  Unit  National 
Forest  Land  and  Resource  Management 
Plan.  Implementation,  El  Dorado,  Placer 
and  Alpine  Counties,  CA  and  Washoe 
and  Douglas  Counties,  NV. 
iUOMAny  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comments  were  sent  to  the  agency. 

ERP  No  J  F-MAI-L767019-AK.  Birch 
Creek  Waterehed.  Macer  Mining 
Management  Plan,  Approval  and  404 
Permit  Implementation.  Steese  National 
Conservation  Area,  Yukon-Tanana.  AK. 
ttwaiimr  EPA  requested  that  the 
Record  of  Decision  include  more  detail 
on  uniform  performance  standards  or 
criteria  to  be  used  in  developing  specific 
mitigation  requirements. 

ERP  No.:  F-COE-C36062-0a  Passaic 
River  Basin  Flood  Control  Plan. 
Implementation,  Passaic,  Bergen.  Morris, 
Essex  and  Hudson  Counties.  NJ  and 
Rockland  aiKl  Orange  Counties,  NY. 
■UimaWY  EPA  has  resolved  its 
concerns  about  the  project's  impact  to 
aquatic  ecosystems,  groundwater, 
hazardous  waste  sites  and  water 
quality.  Due  to  outstanding  concerns 
regarding  adequate  mitigation  for 
unavoidable  weUands  impacts,  EPA 
signed  a  memorandum  of  agreement 
with  the  U.S.  Army  Corps  of  Engineers 
that  addresses  the  wetlands  mitigation 
issue.  Therefore,  EPA  is  amfident  that 
concerns  about  this  issue  will  be 
addressed. 
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£»/>Miu- FS-OOI-Agooes-QQi 
Undeveloped  ComUI  Beirien,  CoMid 
Boiricr  ReKwrcee  SytlMi  Piepceed 
OumfM.  iBpieMBlalioa  1^  MA.  Rl. 
Cr.  NY.  MS.  AU  DB.  8C  TX.  VA.  GA. 
LA.  NC  and  FL 

■I— MWy  EPA  wppcrti  eddttioM  of 
aquatic  habitat  tncludiag  wellaada.  to 
the  Coaotal  Barrier  Reaourcea  ^atasa; 
however.  EPA  remaioa  coBcamad  abo«l 
conclusiona  regardiiig  the  lack  of 
requirementa  for  Federal  moaiatency 
with  the  Coastal  Barrier  Reaoorcaa  Ad. 
the  methodology  and  rationale  Cor 
delineation  of  boundary  Qnaa  and 
reconunended  deletions  from  the 
system. 


ERPNoj  DS-AFS-LS5101-OR.  Rating 
EC2.  Deschutea  Natlanal  Forest.  Land 
and  Resource  Managsment  Han. 
Additkaal  Altematlve  and  Spedfic 
Management  Requireraenta /Gulyala. 
Implementation,  Klamath.  Deschntea. 
)e{fersan  and  Lake  Counties.  OR. 
SUMMRT:  EPA  is  concerned  that  the  No 
Change  Ahemative  does  not  inchide 
specific  standards  and  guidelines  for 
water  quality  protection. 

Correction    The  above  summary 
published  in  January  23. 1889  FR  Notice 
shottklraadNof 


Itatwl:  |«inuy  91.  IMi. 
WIBi  D.  DIcfc—B. 

DaputyDutetar.  OfptmafFadualAetiwitim. 
[FR  Doc.  8»-28ai  Piled  >-4-«i( »«  «■! 


Responsible  Agency: 

OfBoe  of  Federal  Activities.  General 
Informatioo  (202)  38B-W7B  or  (2(K)  388- 
5075. 

Availability  of  Kiwi  Iwwtiiiwi  ii»l  faqMct 
SUIaaMBta  Pfled  JaMiary  23. 1988 
Through  January  27. 1888  INu'saa»tte48 
CFRUOBA 

EIS  No.  M0ei8^  FtaaL  EPA.  LA.  Hoama 
HavigatloB  CaaaL  Oce«i  Dredged 
MalarialDlqteaal  SKeDeaigMtioii, 
Tanebooe  Parish  LA.  Dm:  Maich  8^ 
1989.  Comact  Nona  Tboaaas  (2M) 
866-2280. 

EIS  No.  880017.  Draft.  GOB.  NC.  Weat 
Onslow  Beach  and  New  Rivet  laiat 
Beach  (Topaatt  BeacbV  Eiaaiaa  Cantrol 
and  HaniGaBa  Wave  Protactioa  Raa. 
Impleawntation.  Psoder  aBdOadow 
Countiaab  NC.  Doe:  Match  201 1988^ 
Contact:  laha  A.  Badan  (01^  25V-47S4. 
EI8  No.  880019.  Draft  COE.  ML  Village 
of  Ontonagon  Flood  Coolrol  Han, 
Implementation.  Ontonagon  Counties. 


ML  Dor  March  88. 1888C  Contact 

William  J.  Patrick  (202)  274-3232. 
EIS  No.  89Q02a  Draft  FHW.  IL  FAP^IS 
Construction.  1-270  at  the  Noitheia 
Terminus  of  1-255  to  IL-2e7.  Funding 
and  40f  Anarit  Madbon  Coaaty.  H.. 
Due:  March  23, 1980.  Comad:  Jay  W. 
Miller  (217)  492-«60a 


EIS  No.  880(18.  FteaL  FHW.  GA.  SC 
Bobby  Jones  Expready  Extension.  Old 
Savannah  Road  tn  Ai^osta  to  US  1. 
P^"M^*"Bi  ^*^  PBimtt  and  Coast  Guard 
Permit  Richaramond  County.  GA  and 
Aflcea  County.  SC.  Duer  Februaiy  3. 
18881  Contact  Looia  Papet  (401)  39- 
4781. 

Pttfaiiahad  FR  U-a-as-Beview  period 
BTliniiiert 
Delsd:  luaary  SU 


Deputy  Dinctar,  Office  of  Federal  Activitiea. 
[FR  Doc.  ae-ZSea  FUed  2-1-88;  %M  am] 
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SuboomniKlaa  of  HwRaaaardi 
otralaQlaa  Advlaory  Coininllta#}Opan 
MaaHnQ  on  Fwniafy  M^  1889 

Under  Pab.  L  oa^MS.  aotice  ia  bavaby 
givaa  that  a  meefing  of  the  Reaowck  and 
Developneat  Pro^aai  Assessnient 
Siibf  iwaaiWlee  9/t  the  Research 
Strategiea  Adviaory  Conaritlae  of  the 
Sdeaea  Adviaory  Board  wfl  be  held  on 
February  18. 1989  in  the  Conference 
Room  #808^  Waal  Tower.  401 M  Stiaet 
SW..  WaaUnglan.  DC  204801  His 
meeting  wiU  atafft  at  8«8  aaa.  and  wiU 
adjoara  BO  later  than  aeOOpLBk  and  ia 
open  to  tha  paUio. 

The  aiain  paipnaa  iifttils lUiig  will 

be  to  review  and  ptcpare  a  report  on  the 
Enviroanwnlal  Protectioa  Agaocy  (EPA) 
Research  and  DawelopaMnA  Ptagpaa  aa 
tefleded  te  tha  Fiacal  TeM  1988 
President's  Budget 

An  Agenda  Cor  dM  aiaatiqg  ia 
available  from  Maty  I.  Wteaton.  Staff 
Secretary.  Science  Adviaory  Board 
(AMIF);  U.&  EPA.  480  Soath  C^>itol 
Street  SW..  Washbigton.  DC  2046a 
Mambeia  of  tha  pafaiic  deaiife« 
additional  infonaatidn  shoald  CTatact 
Mr.  Saaiual  Roodbeig.  Executive 
Sectetaiy,  Reaearch  and  OevekipiBent 
Progiaa  Aiaessment  Subcomouttee.  by 
telephoae  at  (202)  382r2S62.  or  ^  BuU 
to  the  SAB  iA-lOlF)  U.&  EPA.  499  South 
Capitol  Street  SW..  Washiaaton.  DC 
20180  no  later  than  tJaJb.  Vtbruaif  13. 
1969.  Aiiyoae  wishing  to  make  a 
presentatioB  at  the  meeting  shoald 


fuiwaid  a  written  statement  to  Mr. 
Roadbeif  by  the  dete  noted  above.  The 
SAB  expects  that  tha  pubhc  statsawaia 
preaantod  at  iU  meetings  will  not  be 
ropetitiva  of  prevtoualy  sabaritted 
wtittea  atotMsenls.  In  geaeraL  each 
individual  or  poup  auJking  an  oral 
ptaaeatotioa  wQl  be  lioutad  toa  total 
tiaia  of  tan  BBkinutaa. 

1.18881 


Oftadur.  Sdeiiee  Advieorf  Board. 
[FR  Doc  aa-aaar  PBed  »-4-«8t  8e4S  aa4 


COtlMISSION 

(Report  Na  06-188;  DA  S9-S21 

Honta  Box  Offica  Inc.;  Palltton  for 
RaoonaMatMoft  or  oovMiiiaaioiiia 
Or<dar  DanyaiQ  uc  Antartean 

ROQMoat  for  Ita  K-3  SaMRa 

Jannary  28^18881 

On  Daoanber  3a  1988;  Hone  Box 
OfBoa.  ina  (HBO)  filed  a  petition  for 
laoBMldevdlon  of  thia  CoBuniasion'a 
Order  ia  die  matter.  GE  AawricaB 
rimmanir  aliian.  toe  3  FCC  Red  8871 
(GSAMTican  Order).  CB  Americas 
O— iiBiii  aliwis.  Inc.  (GB  Aawficaa) 
and  HBO  fcraiad  Giimsmi  SataUite 
Asaociatea  (C8A)  to  provide  varieua 
video  progranming  sovices  to  ita 
subscribars  inrkding  direct-to  home 
users.  GE  Ameticom  proposed  to 
operate  ita  12/14  GHz  lC-3  satellite  from 
the  85*  WX.  geostationary  orbital 
location  with  80  watt  travefing  wave 
tube  amplifiers,  half  CONUS  (contiguous 
U3.).  concentrated  transmission  beams 
and  traaapoader*  capable  of  operating 
with  27  MHx  or  54  MHz  of  asable 
bandwidthe.  it  riso  proposed  to  oa- 
locate  a  Modified  K-4  aataDite  at  86* 
W  J.,  d  a  ietare  data:  la  response  to 
oonsiOBrabiB  oppuailion  and  coauaent 
frtan  tha  aatellite  indaetry  regarding  thia 
propaaaL  ttie  CosuniaaioB  reVeased  the 
GEAaaariroai  Order  which  reaolved  the 
diapute  by  creating  a  bi&acated  high 
power  dnaity  are — an  eastern  segment 
at  75*  W  J.r-79*  W  J.  and  western 
aagmeDt  between  132*  WJ.-136*  WJ. 
Becauae  GE  Americom  asserted  that  it 
would  not  operate  its  proposed  high 
power  density  satdlite  outside  of  the  85* 
W.L-10r  W  J.  orbital  arc  the 
Commission  denied  its  modification 
request  to  operate  its  high  power  densfty 
satellite  at  85*  W.L  HBO  now  petWons 
the  Commission  to  reconsider  ito 
decision  in  the  GE  Americom  Order 
assertiiV  that  the  K-3/K-4  aateUite 
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coBibination  at  ffi*  W.L  would  ndt 
cause -unacceptable  levels  of         ' 
interference  4o  ad)acent  and<nei^bmiag 
satellites  according  to  GE  Americon's 
technicd  analysis. 

Parties  wishing  to  file  oppositions  or 
coBments  to  Hl^'s  petition  shoaM-do 
so  at  the  Commission  no  later  than 
February  21, 1969.  Reply  commenta 
shoakl  be  filed  no  later  than  Mardi  7. 
1989. 

Parties  are  requested  to  serve  copies 
of  the  comments  upon  Intematitmal 
Transcription  Services.  Inc.  at  tiieir 
ofTices  in  Room  246, 1919  M  Street  J<(W„ 
Washington,  DC  20554.  and  upon  Cecily 
Holiday,  Chief,  Satellite  Radio  Branch. 
Room  6324.  2025  M  Street  NW.. 
Washington,  DC  20554. 

Copies  of  the  petition  and  related 
documents  may  be  obtained  from 
Jntemationsl  Transcription  Services, 
Inc.,  2100  M  Street  NW..  Washington. 
DC  20036,  (202)  857-3800.  The 
documents  ace  also  availaUe  for  public 
inspection  and  copying  in  Room  6218, 
2025  M  Street,  NW..  Washington.  DC 
20554. 

For  further  infonnatian.  contact  WHbert  E. 
Nixon  at  (202)  634-1624. 
Federal  Commuiricationa  Commissioii. 
Donna  It  Seaicy, 
Secretary. 

[FR  Doc.  89-2461  Filed  2^2-«9;  8:45  am] 
aaojNO  cooc  fria-ot-M 


DEPARniENT  OF  HEALTH  AND 
HUyANSEBVtCES 

Family  Support  Admhiiatraflon 

Forma  SubmHtad  to  tha  Offtoa  of 
Managantont  and  Badgat  for 


The  Family  Support  Administration 
(PSA)  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35).  No 
prior  information  coQection  packages 
were  published  directly  by  FSA. 
(Previous  packages  were  done 
collective]^  by  the  Department.) 

Foltowing  is  the  first  Federal  Ra^star 
submission  by  FSA: 

(For  a  copy  of  padiage.  call  the  FSA,  Reports 
aearance  Officer  on  202-252-5567.) 

Interim  Final  Rule  on  Targeting  in 
Income  and  Eligibility  Yerificati(» 
System  (ffiVS)— NEW— allows  States 
adminialering  AFDC  md  Aid  to  Aged. 
Blmd.iM-  Disabled  ptograms  of  tlie 
Social  Security  hd,  to  allocate  their 


resources  to  those  categories  of 
information  items  which  are  most  oest- 
effective  forf(^low-up  end  establishes 
prooedures  for  submitting  follow-up 
plans  for  approval.  Respondents:  State 
or  local  governments;  Number  of 
Respondents:  54;Prequency  of 
Response:  \;  Average  Burden  per 
Response:  40:  Estimated  Burden:  2,160 
hours. 

OMB  Deek  Officer  Justin  Kopca 

Written  comments  and 
recommendations  for  die  proposed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  ftie  following 
ad(h«8s:  OMB  Reports  Management 
Branch.  New  Executive  Office  BuQding, 
Room  3201, 1725 17th  Street  NW.. 
Washington,  DC  20503. 

Date:  )«nuary  31,  I960. 
Naomi  B.  Man, 

Associate  Administrator,  Offioevf 
Management  and  Information  Systems.  FSA. 

(FR  Doc  69-2595  Filed  2-2-89:  8:45  am) 


Food  and  Drug  AdmHiiatration 
[Docket  Na  8911-00341 

Human  Haaltti  Riaka  Associatad  With 
tha  Subtharapautic  Uaaof  PemcllUn  or 
TatracycMnaa  In  Animal  Faad; 
AwaMrtiHity  of  Report 

AQENCy:  Food  and  Drug  Adminstrafion. 
ACnON:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (HDA)  is  announcing  the 
availabUity  of  a  report  from  the  National 
Academy  of  Sciences  .(NAS)/Institute  of 
Medicine  (lOM)  entitled  "Human  Health 
Risks  %Mth  the  Subtherapeutic  Use  of 
Penicillin  or  Tetracyclines  in  Animal 
Feed." 

date:  Comments  by  May  4, 1989. 
address:  Written  requests  for  copies  of 
the  report  should  be  submitted  to  die 
industry  fa^rmation  Staff  (FiFV-12), 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockvilie,  MD  20857.  (Send  two 
self-addressed  adhesive  labels  to  assist 
the  Staff  in  processing  your  request.) 
Hie  report  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Room  4-62. 
5600  Fishers  Lane,  Rockvilie,  MD  20857, 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday.  Written  ooaunents  should  be 
sidimitted  to  the  Dockets  Managemant 
Brandi  (address  above). 


NM  niRTmR  a»ORM«noH«o«rAcr 

Paul  D.  Lepore,  Division  of  Compliance 
PoKcy  (WC-230).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
RockviUe.  MD  20657,  801-445-2990. 

September  30, 19^.  FDA  oootracted 
with^eMAS/tOM  to  examine  uuiieutly 
available  data  with  respect  to  the 
potential  human  health  consequences  of 
feeding  stditherapeutic  levels  of 
penicillin  and  the  tetracyclines  to  food- 
producing  animals  and  to  prepare  a 
formal,  quantitative  risk  assessment  To 
address  the  public  health  issues  which 
have  been  raiaed.  'the  NAS/IOM  was 
diarged  with  validating  reports  of  data 
on  human  health  consequences  of 
subtherapeutic  uses  of  pencillin  and  the 
tetracyclines  and  identifying  any  factors 
resulting  from  this  use  that  afiiect  human 
health,  as  well  as  sources  of  uncertainty 
inquantifying  such  factors,  in  arriving  at 
a  documented  and  justified  estimate  of 
risk. 

The  NAS/ICH^  study  has  now  been 
completed  and  a  report  entitled  "Human 
Health  Risks  with  the  Subtherapeutic 
Use  of  Penicillin  or  TetracyoHnes  in 
Animal  Feed"  has  been  submitted. 

The  report  summarizes  the  available 
data  and  presents  a  risk  model  from 
which  estimates  are  derived.  FDA  is 
maldng  the  NAS/IOM  report  available 
to  the  public  on  request  and  is  soliciting 
comments  on  the  report  The  agency  will 
consider  the  comments  it  receives  in 
assessing  the  report  and  the  need  for 
any  future  actions  based  on  an 
evaluation  of  the  public  heahh  issues 
involved. 

A  copy  of  the  report  is  available  for 
review  at  the  Dockets  Management 
Branch  (address  above).  Requests  for 
individual  copies  of  the  report  should  be 
addressed  to  the  Industry  Information 
Staff  (address  above). 

Interested  persons  may.  on  or  before 
May  4, 1969  submit  to  the  Dockets 
Manageasent  Branch  (address  above) 
written  comments  regarding  the  report. 
Two  copies  of  any  comments  sliould  be 
submitted,  except  that  individuals  may 
sidimit  one  copy.  Comments  and  other 
information  on  fhis  topk:  have  been 
placed  on  ffle  and  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  4^ebniaiy  1. 1989 

John  M.  Tayiac 

Assooiate'CcmaniasionerforRegulatary 

Affairs. 

P>R  Doc  aft^MB2  Filed  a-£-aft  M&aa^ 
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MiM  iiMnaoofi  «i  neguHRory  imvnw 
Ported  for  Purpooooof  Polont 


:  Pood  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Voltaren*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
applicati(»  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 
MMMna:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  &anch  (HFA- 
306).  Food  and  Drug  Administration.  Rm. 
4-02.  seoOFIshen  Lane.  Rockville.  MD 
20667. 


ran  niiiTMiR  mpomiatmn  contact: 
Philip  L  Chao.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drufl 
Administration.  5600  Hshers  Lane. 
RockviUe.  MD  20667, 301-443-1382. 
mtf^iammnMn  iNfOWHATiON;  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1964  (Pub.  L  96-417) 
genwally  provides  that  a  patent  may  be 
extended  tor  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  irfiase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
petndssioa  to  maiket  the  drug  product 
Althbugh  only  a  portion  of  a  rc^atory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
■  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C  15e(g)(l)(B). 


FDA  recently  approved  for  marketing 
the  human  drug  product  Voltaren* 
(diclofenac  sodium]  which  is  indicated 
for  acute  and  chronic  treatment  of  thV 
sipis  and  symptoms  of  riieumatoid      i. 
arthritis,  osteoarthritis,  and  ankylosing 
spondytitis.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Voltaren*  (U.S.  Patent 
No.  3,652.762)  from  Ciba-Geigy  Corp., 
and  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  oetermined  that  the 
applicable  regulatory  review  period  for 
Voltaren*  is  3,082  days.  Of  this  time, 
1.399  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,683  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  SOSfi)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
February  21, 1960.  The  applicant  claims 
that  the  investigational  new  drug 
application  (IND)  for  the  drug  became 
effective  on  January  22.  I960.  However, 
FDA  ncotis  indicate  that  the  IND  did 
not  become  effective  until  February  21. 
196a  (See  21  CFR  312.40(b).) 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
506(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  December  20, 1963.  The 
applicant  claims  that  the  new  drug 
application  (NDA)  for  Voltaren*  (NDA 
19-201)  was  initially  submitted 
December  19, 1963.  However,  FDA  did 
not  receive  the  application  until 
December  20, 1963.  (See  21  CFR 
60.22(d).) 

3.  The  date  the  application  was 
approved:  July  28, 196&  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-201  was  approved  July  28. 1968. 

This  determination  of  me  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  US.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  April  4. 1986,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Fiuthermore.  any 
interested  person  may  petition  FDA.  on 
or  before  August  2. 1966,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 


must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept  867, 
Part  1, 98th  Cong.,  2d  Seas.,  pp.  41-42. 
1984.) 

Comments  and  petitions  should  be 
submitted  to  the  Etockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

Comments  and  petitions  may  be  seen 
in  the  Dockets  Management  ]%>anch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  )anuaiy  30. 1980. 
Stuart  L.  NightiQiala, 

Associate  Commissioner  for  Health  Affairs. 
(PR  Dec  ae-28ee  Filed  2-2-89;  8:45  am] 
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National  motltutM  Of  HMltti 

Conaaniui  Davalopfnant  Confacanoa 
on  inarapauwc  Enooacopy  ana  .-^  .-. 
Dlaaiilini  IHcai  i.  MaaUiiy 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Therapeutic  Endoscopy  and  Bleeding 
Ulcers."  sponsored  by  the  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  in  collaboration  «vith 
the  NDl  Office  of  Medical  Applications 
of  Research.  The  conference  will  be  held 
on  March  6-8. 1969,  in  the  Masur 
Auditorium  of  the  Warren  Grant 
Magnuson  Clinical  Center  (Building  10) 
at  the  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20862. 

Upper  gastrointestinal  bleeding 
remains  a  common  cause  of  emergency 
hospitalizations  in  the  United  States.  It 
has  been  estimated  that  more  than 
100,000  patients  a  year  bleed  from  peptic 
ulcer  disease.  Upper  GI  bleeding  is  a 
major  clinical  problem  with  significant 
morbidity  and  mortality  despite 
improvements  in  surgical  and  medical 
care  in  the  past  two  decades.  Fiberoptic 
endoscopy  provides  direct  access  to 
bleeding  lesions  and  opportunity  for 
treatment  Other  techniques  that  show 
promise  include  laser  photocoagulation, 
electrical  coagulation,  thermal 
coagulation  with  heater  probe,  and 
injection  sclerotherapy. 

There  is  a  great  deal  of  controversy 
about  which  of  these  techniques  is  most 
appropriate  in  the  management  of 
bleeding  ulcers.  This  conference  will 
review  the  data  on  diese  treatment 
modalities  in  an  effort  to  reach  a 
consensus  on  the  most  appropriate  ways 
to  manage  hemostasis  of  bleeding 
ulcers. 
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This-oonferenoe  will  bring  togedier 
gastroenterologists,  surgeons,  internists, 
nurses,  family  practitionefs, 
pharmacists,  other  health  care 
professionals,  and  the  pnbli& 

Following  a  day  and  a  lialf  of 
presentations  by  medical  experts  and 
discussion  by  the  audience,  a  Consensus 
Panel  will  weigh  the  scientific  evidence 
and  write  a  draft  statement  in  response 
to  the  following  key  questions: 

•  Which  bleeding  ulcer  patients  are  at 
risk  for  rebleeding  and  thus  emergency 
surgery? 

•  How  effective  is  endoscopic/ 
hemostatic  therapy? 

•How  safe  is  endoscopic/hemostatic 
therapy? 

•  Which  bleeding  patients  should  be 
treated? 

•  What  further  research  is  required? 
On  the  final  day  of  the  meeting,  the 

Consensus  Panel  chairman  will  read  the 
draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 

Information  on  flie  program  may  be 
obtained  from:  Susan  Wallace,  Prospect 
Associates.  1801  Rockville  Pike.  Suite 
500.  Rockville,  Maryland.  (301j  468-6555. 

Dated  January  24, 1989. 
|aMsB.W]rBsaatdaa. 
Director.NlH. 
[PR  Doc.  89-2518  FUed  2-e-ae;  6:45  ani] 
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smell  businesses  or  organizations, 
businesses  or  ether  for-profit 


National  Vaccina  ln|wy  Con^>anaation 
Program;  Uat  of  Patltiona  Racaivad 


PuMcHaalth 


Aganey  Fonna  Submittad  to  Ilia  Ofttoa 

off  ----- 


Each  Friday  die  Public  Healtfi  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(ONffi)  for  clearance  in  ctHupliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  ttie 
last  list  was  publtohed  on  Jamiary  27. 
1989. 

(Call  RepocU  ClaanBce  Officer  on  202-24S- 
2100  for  Oldies  of  paokage) 

1.  SL  George,  Utah,  Caacv  Screening 
and  Detection  Pwfect  —000-009— The 
data  is  required  to  cany  out  research 
mandated  under  Pub.  L  96-656  in  the 
development  of  canoer  screening  and 
researdi  project  on  the  ever  40 
population  in  St  George,  Utah.  Data  will 
be  used  to  determine  attitudes  and 
practices  related  to  cancer  patients  and 
to  follow  up  and  track  patients  with 
suspicious  or  positive  findings. 
Respondents:  Individuals  or  households. 
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r.  Public  Health  Service.  HHS. 
ACTKNC  Notice. 


Total  tmuH  tMrde«>— 2,684  hour*. 

2.  National  Librarj  of  Medicine 
Reader  Serrioe  Document  Request 
Form—002S-OieO—taA  request  form 
transmits  essential  bibliographic 
identification  information  for  each 
document  that  a  requestor  desires  to  see 
or  obtain  &t>ra  the  National  Library  of 
Medicine.  Requeston  consist  of  health 
professionals,  practitioners,  educators, 
researchers,  and  other  members  of  the 
public  who  visit  the  Library. 
Respondents:  Individuals  or  households. 
State  or  local  governments,  small 
businesses  or  organizations,  inisinesses 
or  other  for-profit  Federal  agencies  or 
employees,  non-profit  institutions; 
Niunber  of  Respondents:  25,000;  Number 
of  Responses  F^r  Respondent  12; 
Average  Burden  Per  Response:  .03  hours; 
Estimated  Annual  Burden:  9,000  hours. 

3.  Huntington 's  Disease  Research 
Roster— €825-0280— A.  research  roster  oi 
Huntington's  Disease  patients  and  their 
families  will  be  maintained  and 
expanded.  The  Roster  was  essential  for 
the  identification  of  the  Huntington's 
Disease  gene  marker  and  was  essential 
for  the  identificatian  of  tiie  gene  itself, 
and  other  research  to  prevent  or  cure 
Huntington's  Disease.  Respondents: 
Individuals  or  households:  Number  of 
Respondents:  2347;  Number  of 
Responses  Per  Respondent  1:  Average 
Burden  Par  Response:  M  hours; 
Estimated  Annual  Bunien:  2.200  faouts. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
Room  3206,  Washington.  DCSOfiOB. 

Date:  January  saing. 
Stavan  A.  GnMsaaan. 
DsputfAssistaat  Seaataryfor  Health 
(Planning  and  EraluaHoa^ 
[FR  Doc.  89-2827 Filed  tSrSk  tMMoi 

SajJNQ  coos  4M0-17-M 


r.  The  PubUc  Healdi  Service 
(PHS)  is  publirinng  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
C^e  Program"),  as  required  by  section 
21120>H2)  of  tiie  PHS  Aot  as  amended. 
While  die  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  bron^t 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
conndering  and  acting  upoa  the 
petitions. 


FOR  RJRTNBI  NiRMMATION  OONTACTS 

For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Qaims  Court  717  Madison  Place. 
NW.,  Washington.  DC  20005.  (202)  63»- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program.  Parkiawn 
Building.  5600  Fishera  Law,  Room  4-101, 
Rockville,  MD  20857,  (301)  443-6593. 

auppLCMENTAirr  affORMATiON:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injiaed  by  specified 
childhood  vaccines.  Subtitle  2  of  Title 
XXI  of  the  HiS  Act  42  U.S.C  300aa-10 
et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  • 
copy  of  the  petiticm  on  the  Secretary  of 
Heidth  and  Human  Services,  wiio  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  IVogram  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masten  to 
take  evideue,  conduct  h»»ring«  as 
appropriate,  and  to  submit  to  the  Cooit 
proposed  findings  of  fact  and 
connhmions  of  law.  A  petition  may  be 
filed  with  respect  to  injuries,  disabilltiei, 
illnesses,  conditions,  and  deatln 
resulting  from  vaccines  described  in  the 
Vaccine  Injury  Table  set  forth  at  sectiDn 
2114  of  the  PHS  Act  This  Uble  lisU  for 
each  covered  childbood  vaccine  die 
conditions  which  will  lead  to 
compensation  and.  for  each  condition, 
the  time  period  for  occurrence  of  the 
firat  symptom  or  nmnifestatian  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conidBtions  not 
listed  in  the  table  and  for  conditions  Ihat 
are  manifested  after  the^ime  periods 
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specified  in  the  table,  but  only  if  the 
petitioner  showt  that  the  condition  waa 
caused  by  one  of  the  listed  vaccines. 
Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  Ust  of  petitions  received  by 
PHS  firom  January  1  through  January  25, 
1968.  Section  2112(b)(2)  also  provides 
that  the  special  master  "shall  afford  all 
interested  persona  an  opportunity  to 
submit  relevant  written  information" 
relating  to  the  following,  which  quote 
the  statute: 

1.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "sustained,  or  had  tignificantly 
aggravated  any  illness,  disability,  infury,  or 
condition  not  set  forth  in  the  Vacdae  faiiury 
Table  (see  section  2114  of  the  PHS  Act)  but 
which  was  caused  by"  one  of  the  vaccines 
rafetred  to  in  the  table,  or 

(b)  "sustained  or  had  significantly 
aggravated  any  illness,  disability,  iniury.  or 
condition  set  forth  in  the  Vaccine  faijury 
Table  the  fiist  symptom  or  manifestation  of 
the  onset  or  significant  aggravation  of  which 
did  not  occur  within  the  time  period  set  forth 
in  the  Table  but  which  was  caused  by  a 
vaccine"  rafeired  to  in  the  table  and 

2.  The  existence  of  evidence  "that  there  is 
not  a  pieponderance  of  the  evidence  that  the 
illness,  dtoability.  injury,  condition,  or  death 
described  in  the  petition  is  due  to  factors 
unrelated  to  the  administration  of  the  vaccine 
described  in  the  petition. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
Interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  (Higinal 
and  three  (3)  copies  of  the  information 
with  the  Qeric  of  the  U.8.  Qaims  Court 
at  the  addresa  listed  above  (under  the 
heading  "For  Further  Infoimation 
Contact"),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  Room  6- 
06,  Rockville,  MD  20657.  The  Court's 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  aaaigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  Titie  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  ptirposes  of  carrying  out  the 
Program. 

List  of  Patttkns  RMxhwd 

1.  William  D.  and  Dixie  Uttie,  m  on 
Behalf  of  William  Kerry  Uttie. 
Undale.  Texas.  Claims  Court  Docket 
Number80-01  V 


2.  Shelly  Wiggins  on  Behalf  of  Michael 
Wig^s,  Crystal  Falls,  Michigan, 
Qaims  Court  Docket  Number  80-02  V 

3.  Regina  and  Michael  McClarrinon  on 
Behalf  of  Jessica  Lynn  McClarrinon, 
Sacramento,  California.  Claims  Court 
Docket  Number  89-03  V 

4.  Rickey  T.  Anderson  and  Deborah 
Anderson  Rochester  on  Behalf  of 
Gaylene  L  Anderson,  Sacramento, 
California,  Claims  Courts  Docket 
Number  89-04  V 

5.  Elizabeth  B.  and  Michael  B.  Rodee  on 
Behalf  of  Andrew  Glen  Rodee, 
Wichita,  Kansas,  Claims  Courts 
Docket  Number  69-05  V 

6.  Tom  and  Diane  King  on  Behalf  of 
Jesse  Thomas  King,  Tonganoxie, 
Kansas,  Claims  Cotuls  Docket 
Number89-06V 

Dated:  January  31. 1980. 
John  H.  Kalao. 
Acting  AdmJniaUvtor. 
(FR  Doc.  88-2565  Piled  2-2-68;  8.-45  amj 
I  coot  4ies-is-M 


HMlth  Rmoutcm  and  Oarylcai 


Nattonai  Vaccina  Injury  ConipanMtion 
Pfoyrani;  DalaQation  of  Authority; 
DiractOTi  Buraau  of  Haalth  Profaaaiona 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  December  28. 1968,  from  the 
Assistant  Secretary  for  Health  to  the 
Administrator,  Health  Resources  and 
Services  Administration,  the 
Administrator  has  redelegated  the 
authorities  delegated  to  him  under  Part 
A  (42  U.S.C  300aa-10  et  seq.)  and  Part  D 
(42  U.S.C.  300aa-31  et  seq.).  Subtitle  2  of 
Titie  XXI  of  tiie  Public  Healtii  Service 
Act  as  amended  to  the  Director,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration. 

Redelegatioo 

This  authority  may  be  redelegated. 

EfFactiveData 

This  delegation  became  effective  on 
December  28, 1966. 

Date:  December  2a  1988. 

JohBH-Kalso. 

Acting  AdntiniBtrator,  Haalth  Re$ourcet  and 
Services  Administration. 
(FR  Doc  80-2S28  Filed  2-2-88:  a-45  amj 
aaxNta  coot  4i«o-i(-«i 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Indian  Affaira 

Piapaiallon  of  a  Satttantant  RoN  of 
Indtana  of  tha  Raaarvation;  Corraction 

January  10, 1980. 

AOINCV:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice;  correction. 


:  This  document  is  to  correct 
errors  in  the  notice,  published  in  the 
Fadaral  Register  on  Friday,  December  9, 
1966  (53  FR  49795),  that  the 
Superintendent  of  the  Northern 
California  Agency  of  the  Bureau  of 
Indian  Affairs  is  preparing  a  settiement 
roll  of  Indians  of  the  Reservation 
pursuant  to  section  5  of  the  Hoopa- 
Yurok  Settlement  Act  of  October  31, 
198a 

The  deadline  date  for  filing 
application  forms  fOr  inclusion  on  the 
settlement  roll  of  Indians  of  the 
Reservation  which  appeared  under  the 
headings  of  OATI  and  tumCMtNTAllv 
iNFOmiATlOW  is  corrected  by  changing 
"March  29, 1969,"  to  "April  10, 1969,"  on 
page  49795,  second  column,  line  6  and 
page  49796,  first  column,  lines  29  and  30, 
respectively.  Application  forms  are  to  be 
filed  with  the  Superintendent,  Northern 
California  Agency,  Bureau  of  Indian 
Affairs,  P.O.  Box  494879,  Redding, 
California  96049,  and  must  be 
postmarked,  if  mailed,  or  received,  if 
delivered,  no  later  than  close  of 
business  on  April  10, 1989.  Application 
forms  filed  after  April  10, 1969,  will  be 
rejected  for  failure  to  file  on  time 
regardless  of  whether  the  applicant 
otherwise  meets  the  qualifications  for 
eligibility,  except  that  plaintiffs 
determined  to  be  an  "Indian  of  the 
Reservation"  in  the  Short  cases,  will  if 
they  otherwise  meet  the  requirements  of 
the  Act,  be  included  on  the  roll. 

Under  the  heading  of  aUFPUMENTAflv 
INFOmiATION,  on  page  49796,  first 
column,  lines  44  and  48,  Part  "62"  is 
corrected  by  changing  to  Part  "61".  To 
provide  procedures  for  BIA  personnel  to 
follow,  a  rulemaking  document 
amending  Part  61  of  Titie  25  of  tiie  Code 
of  Federal  Regulations  will  be  published 
at  a  later  date  in  the  Federal  Register. 

Also,  under  the  heading  of 

auaPUKKNTARY  WITOIWiATICW,  on  page 

49795,  second  column,  line  36, 

"Charline"  is  corrected  by  changing  to 

"Charlene". 

W  J>.  Ragfdale. 

Acting  Assistant  Secretary— Indian  Affairs. 

[FR  Doc.  80-2525  Filed  2-2-80;  8:45  amj 

aHJJNO  COOC  4S10-«a-M 
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Buraau  ofLand  Managantant 
lCO-010-a-4121-12] 

Final  Envkonmantal  ImfMffit  Statement 
for  tha  Nui  Uiwast  Colorado  Coal 
Prafaranca  Right  Laaaa  AppUcatlona 


r.  Bureau  of  Land  Management 
(KM).  Interior. 

action:  Notice  of  Availability  of  the 
final  Environmental  Impact  Statement 
(mS)  for  the  Nortiiwest  Colorado  Coal 
Preference  Right  Lease  applications  and 
plan  amendment 


:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1960.  notice  is  hereby  given  that 
the  Bureau  of  Land  Management  has 
prepared  a  final  EIS  on  two  coal 
preference  right  lease  applications 
(PRLAs)  in  northwest  Colorado.  This 
final  EIS  also  serves  as  a  proposed  plan 
amendment  for  the  White  River 
Resource  Area  Management  Frameworii 
Plan. 

dates:  The  final  EIS  will  be  available 
on  or  before  March  6. 1989.  Comments 
on  the  final  EIS  should  be  submitted  to: 
Roger  Wickstrom,  Project  Coordinator. 
Bureau  of  Land  Management  White 
River  Resource  Area,  P.O.  Box  926, 
Meeker.  Colorado  61641;  telephone  (303) 
676-3601. 

Protests  to  the  proposed  land  use 
planning  decision  amendment  must  be 
filed  within  30  days  of  the  publication  of 
the  Notice  of  Availability  by  the  US. 
Environmental  Protection  Agency  in  the 
Federal  Ragistar.  ProtesU  should  be  sent 
to  Director  (760),  Bureau  of  Land 
Management  I^mier  Building,  Room 
906. 1725 1  Street  NW..  Washington.  DC 
2024a 

Availability:  Single  copies  of  the 
abbreviated  final  EIS  and  tiie  draft  EIS 
are  available  at  the  White  River 
Resource  Area  Office  (address  and 
phone  number  are  listed  above). 

FOR  njnTHER  arOWMATION  CONTACT 

Roger  Wickstrom.  Project  Coordinator. 
Bureau  of  Land  Management  White 
River  Resource  Area,  Meeker,  Colorado 
61641:  telephone  (303)  876-3601. 
SUPPLEMCNTAIIV  WTOnMATION:  The 

Bureau  of  Land  Management  has 
prepared  an  abbreviated  final  EIS  on 
two  coal  Preference  Right  Lease 
Applications.  Chapman-Riebold  C- 
0125366  north  of  Rangely,  Colorado  and 
Jensen-Miller  C-4275  northeast  of 
Meeker,  Colorado.  The  abbreviated  final 
EIS  must  be  read  in  conjunction  with 
draft  EIS  to  constitute  a  full  final 
document  The  final  EIS  also  serves  as 
the  analysis  for  amending  the  White 
River  Resource  Area  Management 
Framework  Plan  by  applying  the 


unsuitability  criteria  (43  CFR  Part  3460) 
to  the  project  areas. 

Formal  section  7  Consultation  has 
been  initiated  with  the  U.S.  Fish  and 
Wildlife  Service  concerning  threatened 
and  endangered  fish  in  the  Upper 
Colorado  River  Basin. 
Tom  Walker, 
Associate  State  Director    ■ 

Date:  January  20, 1980. 
[FR  Doc.  80-2161  Filed  2-2-80;  8:45  am| 
BHJJNOCOOCOt 


ACTION:  Notice. 


[CA-OSO-09-4410-10] 

Intent  To  Prepare  Reaource 
Management  Plan;  Raddkig  Reaource 
Area,  CA;  Ctwnga  In  Datea 

,  AOENCV:  Bureau  of  Land  Management 

Interim. 

action:  Change  in  December  15  notice 

of  intent  to  prepare  Resource 

Management  Plan. 


r.  The  notice  of  intent  published 
in  the  December  15, 1988  Federal 
Register  listed  dates  for  public  scoping 
meetings  and  comment  period  These 
dates  have  been  changed 

Comment  Period:  Comments  relating 
to  the  identification  of  issues  and 
planning  criteria  will  be  accepted  until 
March  31, 1989. 

Meeting  Dates:  Meetings  to  determine 
the  scope  of  the  Resource  Management 
Plan,  and  to  obtain  input  on  issues  and 
planning  criteria  will  be  held  in  Redding, 
at  the  Red  Lion  Inn  at  7:00  p.m.  on 
February  13, 1989;  in  Red  Bluff,  at  tiie 
City  Council  Chambers  at  7KX)  p.m.  on 
February  15, 1988;  in  Chico.  at  Uie 
Holiday  Inn,  at  7.-00  p.m.  on  February  21, 
1989;  in  Yreka,  at  the  Community  Center 
Tlieati%,  at  7iOO  p.m.  on  February  23. 
1989;  and  in  Weaverville,  at  Lowden 
Part  Recreation  HaU,  at  7iOO  p.m.  on 
February  27, 1989. 

FOR  FURTMCR  information  CONTACT: 
Mark  Morse,  Area  Manager,  or  Barron 
Bail.  Chief  of  Lands  and  Resources, 
Redding  Resource  Area,  (916)  246-5325. 

Date:  January  20, 1989. 
MaikT.Marse. 
Area  Manager. 
[FR  Doc.  80-2510  Filed  2-2-80;  8:45  amj 

BaiMQ  COOe  «1«-4Mi 


Flah  and  WHdHfa  Service 

Requeat  for  Information  on  African 
Elephant  Conaervation  Programa  and 
Ivory  Tradbig  Practicea 

AQCNCV:  Fish  and  Wildlife  Service. 
Interior. 


r.  The  African  Elephant 
Conservation  Act  directs  the  Secretary 
of  the  Interior  (Secretary)  to  request 
information  on  the  African  elephant 
conservation  program  of  each  ivory 
producing  country,  in  order  to  determine 
whether  each  should  be  subject  to  a 
moratorium  on  ivory  exports  to  the 
United  States.  It  also  establishes 
provisions  for  moratoria  on  ivory 
exports  irova  intermediary  countries  to 
the  United  States. 

The  Service  requests  submission  of 
information  by  all  interested  parties 
pertaining  to  African  elephant 
conservation  programs  and  compliance 
of  ivory  producing  and  intermediary 
nations  with  the  provisions  of  the  Act 
DATES:  Comments  must  be  received  on 
or  before  June  5, 1989. 

AOORESSES:  Comments  and  materials 
concerning  this  notice  should  be  mailed 
to  the  Office  of  Management  Authority, 
Ariington  Square— 4th  Floor.  U.S.  Fish 
and  WUdlife  Service,  18th  and  C  Streets, 
NW.,  Washington,  DC  20240.  Comments 
and  materials  may  be  delivered  directiy 
to  the  same  office.  Room  3024,  Main 
Interior  Department  Building,  18th  and  C 
Streets,  NW.,  Washington.  DC,  between 
the  hours  8.-00  AM  and  4KX)  PM,  Monday 
throu^  Friday. 

FOR  FURTHER  MFORMATWN  CONTACT: 

For  Management  Authority  issues,  Mr. 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  at  the  above 
address,  telephone  (202)  343-4968  until 
10  March  1989,  or  (202)  343-4646  after 
that  date.  For  Scientific  Authority 
issues.  Dr.  Charles  W.  Dane,  Office  of 
Scientific  Autiiority  at  (703)  356-1708. 

SUFPtEMBITARV  NHFORMATION:  On 

October  7, 1988.  the  President  signed 
into  law  the  African  Elephant 
Conservation  Act  (Act).  Title  D  of  the 
Endangered  Species  Act  of  1973, 
Appropriations  Authorizations  for  Fiscal 
Years  1968-1992  (Pub.  L  100-478, 102 
Stat  2306).  Section  2004  establishes  that 
it  is  the  policy  of  the  United  States  to 
assist  in  the  conservation  and  protection 
of  the  African  elephant  by  supporting 
the  conservation  programs  of  African 
countries  and  the  Secretariat  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  Pursuant  to  section 
2201(b),  tiie  U.S.  Fish  and  Wildlife 
Service  (Service)  must  review  the 
conservation  program  of  each  ivory 
producing  country  and  determine 
whether  it  meets  the  following  criteria: 
(A)  The  oountiy  is  a  party  to  CITES 
and  adheres  to  the  CITES  Ivory  Control 
System. 
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(6)  The  country's  elephant 
conservation  program  iii  basad  on  tha 
best  available  informatioii,  and  Um 
country  i»  making  axpadMoaapwyeis 
in  rompiling  information  on  the  e^ihant 
habitat  ooDditioa  and  carrying  capacity, 
total  popalatioa  and  popiilatinn  trends, 
and  tha  annual  reproduction  and 
mortaliN  of  the  elephant  popuIatifOiU 
witUu  tha  oountry. 

(C)  The  taking  of  elephants  in  the 
country  is  effectively  contioBed  and 
monitored. 

(D)  The  country's  ivory  quota  is 
determined  on  the  basis  of  informatian 
refnrred  to  in  subparagraph  {fi)  and 
reflects  the  amount  of  ivory  wMdi  is 
confiscated  or  consumed  domestlcaHy 
by  the  oountry. 

(E)  The  country  has  not  authorised  or 
allowed  the  export  of  amounts  of  raw 
ivory  which  exceed  fis  i^nty  nota 
under  the  CITES  Ivory  Contool  ^rsteai. 

Pafsuant  to  sactioB  2a08(ak  if  tha 
Service  detarmiaes  that  an  ivery 
produdng  country  fails  to  aieel  aay  sne 
of  these  criteria  M  Bfust  dadara  a 
motatoriam  on  tssport  of  ivory  fra*  t^ 
Gouatry  into  the  UnMsd  SUtaa.  Aay 
BMfatariam  estshliahad  by  ih»  Settee 
is  subject  to  being  saspeodadander 
sectioa  2a02(c)  if  sabsequeat 
inibawtioB  levaala  that  the  ceantiy 
meaU  all  the  criteria. 

The  Act  defines  "ivory  praduciag 
country"  to  mean  any  African  country 
%vithin  which  is  located  any  part  of  the 
range  of  a  popolation  of  African 
elephants.  The  Service  has  determined 
that  ftefoBowtag  countries  meet  this 
definition:  Angola,  Benin.  Botswana, 
Buridna  Paso.  Cameroon.  Central 
African  RepubBc  Chad.  Congo,  Cote 
D'lvuiie.  Bqnatonal  CHiiwia,  Ethiopia, 
Gabon.  Ghana.  Guinea.  Kenya,  Liberia, 
Malawi  Mam  ilsids,  hJoaamhinasi 
Niger,  d^ssria.  Rwanda.  SsHgal  Sietn 
Leone,  Somaha.  Soeth  Africa.  Sudan, 
Taannia.  Togo.  Uganda.  Zaise.  Zambia, 
and  Zimbabwe. 

Thfo^  thto  notice  te  Service 
reqaests  detailed  informaltai  lelatiwa  ta 
each  ivory  produdng  ooaitary  eoe 

1.  The  asBoaot  of  available  dephsnt 
habitat;  its  condition  and  caitying 
capacity,  including: 

a.  Preeent  extent  of  habitat, 
categorised  accor«yng  to  the  relative 
value  of  the  habitat  and  degree  of 
protection  ior  eisphants.  to  tha  extent 
possible  (ssaps  wnM  be  hetpfal): 

b.  Hahtet  trends,  rate  of  increase  or 
decrease,  and  factors  aftsftiag  fntaie 
carrying  capacity; 

c.  Propama  and  fahv*  plana  for 
habitat  protection  and  eahanrenent; 

d.  Siaa  of  present  populations  in 
relation  to  hahilal  carrsring  capacity 
(relate  to  habitat  categories  used  in 


response  to  question  la.  above),  areas  of 
overpopulation  and  effects  on  the 
habitat  and  areas  of  underpopulation: 

e.  Ongoing  and  future  plans  for 
reseatch/investigatioDs  into  haUtat  and 
carrying  capacity. 

2.  Present  population  and  popalatioa 
trends,  induding: 

a.  Best  estimate  of  past  and  present 
populations  and  likely  trends  over  the 
near  future,  categorized  according  to 
habitat  categories  and  degree  of 
protection  afforded  used  hi  i  espouse  to 
question  la.  above; 

b.  Census  methods,  reliability,  and 
completeness  (for  each  of  the  estimates 
in  2a.  above); 

c.  Percent  and/or  number  of  elephants 
under  effective  protection  wtthia  and 
outside  of  preserve; 

d.  Distribittion  of  elephant 
populations,  noting  size  of  separate 
herds,  stianagtment  programs  for  each 
herd  and  protection  afforded  eech  herd; 

e.  Long  range  goal  for  population 
levds  rdhsted  to  human  problems. 

t.  Preeent  and  hitare  research  on 
elephant  popnkitien  states. 

9.  Annual  repiuwiLtion  and  mortaoty, 
inclodhig: 

a.  Present  rate  of  leprodaetian; 

K  Present  and  fotuie  trend  hi  rate  of 
mortality; 

c.  AgeanaMxslmcfwBeofpsesent 
populations; 

d.  Extent  of  annBal  mortality, 
categonssd  eccording  to  naturu.  megal, 
and  hgal.  incniding  sport  hontingi 
cwlHwg  (desipied  to  stabinxe  e  herd 
within  its  habitat),  cropping  Controlled 
hanrest  for  economic  reasons)^  and 
control  hunting  (to  protect  livee  end 
property); 

e.  Metnods  and  reliability  of  data; 

f.  Pleseiit  and  planned  stucBes  to 
assess  the  rate  of  reproduction  and 
mortality. 

4.  Status  of  efforts  to  controt  poaching, 
induding: 

a.  neseut  rate  and  trend  of  nlegal  Idiit 

b.  Maguitude  of  movement  of  iOegal 
ivory  across  the  frontiers; 

c.  Source  of  the  poachers,  whether 
local  or  from  outside  the  country: 

d.  Number  of  rangers  assigned  to 
elephant  protection,  annual 
expenditurea  for  protection,  problema 
with  protection,  and  present  and  future 
plans; 

e.  Estimated  loss  of  revenue  due  to 
poaching: 

f.  ReUability  of  data  on  illegal  kill. 

5.  Bssts  ror  Ivory  quotas,  as  reported 
to  tfie  ciiEo  Ivory  Control  System: 

a.  Amount  of  ivory  exported  in  1968, 
1987. 1988.  and  the  antidpatad  1880 
export; 


b.  Whether  the  quoU  ia  part  of  tha 
country's  elephant  conservation 
program; 

c.  Whether  the  amount  of  illegal 
nerves  I  is  cuiisiueieu  m  me 
estabHshment  of  export  quotas; 

d.  What  proportion  of  tfie  legal  ivory 
obtained  duriqg  the  last  two  years,  is 
from  trophy  hunting,  found  from  natural 
mortality,  culling,  cropping,  and  control 
hunting; 

e.  To  what  extent  the  qoota  is  based 
on  other  factors,  induding  present  and 
future  desired  elephant  poptdation 
levels,  expected  confiscations,  stocks  en 
hand,  and  interception  of  illegal  ivory 
coming  acroes  the  borders; 

L  XVhat  the  dispodtion  is  of  raw  Ivofy. 
indndhv; 

(1)  Intsmat  consamption. 

(2)  Coovertsd  to  worked  ivovy  for 
export. 

(3)  Exported  as  raw  ivory. 

g.  Whether  funds  derived  from  eny 
elephant  harvest  are  used  lor 
conservation  and  management  of 
elephants  and  other  wildUfa; 

k  What  the  trend  is  in  hrory 
oensumptian  and  expected  chenge  hi  the 
rattoa  el  HDU)  and  (3)  above. 

This  list  is  not  neoeeearily  aB 
indusivn  and  the  Service  is  reqnesting 
any  informatian  thst  wiH  assist  it  hi 
determining  whether  a  morator 
the  importation  of  ivory  from  a 
predndsig  oountry  ssast  he  e 
Sectian  2a01(bMl)  ssquires  the  Secretary 
to  make  sack  detem^natioo  for  each    . 
eeantry  no  later  than  Oeteber  7. 198ft 
However,  sectioa  2201(b)(2)  aHowB  a    - 
delay  until  December  31. 1988;  if  te 
Service  dslaiaiiiias  that  additional 
information  ia  required. 

The  Department  of  the  Interior, 
through  the  Depertment  of  State,  ia 
requesting  by  letter  the  above 
information  from  each  of  the  ivory 
producing  coantoiesL  bdormation  wtti 
also  be  requested  from  the  Segetaiiat  of 

crrE& 

In  adcbtion,  the  Act  has  provisiona 
relating  to  intermediary  countries, 
defined  as  conntries  winch  export  raw 
or  woriced  ivory  eriginatiag  in  another 
country  (an  ivory  producing  natioa  akay 
thus  also  be  an  intermediary  country  in 
some  cases).  Section  2202(b)  requires 
the  establishment  of  a  moratorium  on 
any  intermediary  country  which: 

1.  Is  not  a  party  to  CrriES; 

2.  Does  not  adhere  to  the  CITES  Ivory 
Control  System; 

3.  In^iorts  raw  ivory  from  a  country 
that  is  not  an  ivory  producer; 

<  lavorts  raw  or  worked  ivory  from  a 
country  net  a  party  to  CTTES; 
.  5.  Imports  raw  or  worked  ivery  diat 
originates  in  an  ivwy  country  in 
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violation  of  the  laws  of  that  ivory 
producer; 

6.  Substantially  increases  its  imports 
of  raw  or  woriced  ivory  from  a  country 
that  is  subject  to  moratorium  during  the 
first  3  months  of  that  moratorium;  or 

7.  Imftorts  raw  or  worked  ivory  from  a 
country  subject  to  a  moratorium  after 
the  first  3  months  of  that  moratorium, 
unless  that  ivory  is  imported  by  vessel 
during  the  first  6  months  of  that 
moratorium  and  is  accompanied  by 
shipping  documents  which  show  that  it 
was  exported  before  the  establishment 
of  that  moratorium. 

The  Service  has  established  a 
moratorium  under  section  2201(b)(1)(A) 
and  2202(b)(1)  on  import  of  ivory  from 
all  countries  which  are  not  parties  to 
CITES.  That  moratorium  became 
effective  on  December  27, 1988  (53  PR 
52242).  The  Service  is  now  seeking 
information  from  all  interested  parties 
on  whether  any  intermediary  country 
should  be  considered  for  establishment 
of  a  moratorium  under  the  other 
provisions  of  section  2202(b).  The 
Service  contemplates  rapid  action  to 
establish  appropriate  moratoria,  if  such 
information  is  received  confirming  that 
one  or  more  of  the  criteria  have  not  been 
met  in  order  to  maximize  the  effects  of 
these  provisions  on  contrd  of  illegal 
trade  in  ivory. 

This  notice  was  prepared  by  Frank 
McGilvrey.  U.S.  Fish  and  Wildlife 
Service.  Office  of  Management 
Authority. 

Date:  lanuaty  aa  IMQ. 
Frank  Dunkla. 
Director. 

[FR  Doc.  89-2564  Filed  2-2-6B:  8:45  am] 
SaUNQ  COOC  43W-CS4I 


NatkNiai  Park  Servicn 

Concaaalon  Contract  Magotlationa; 
GanatExpaditicnslne. 

AOCNCV:  National  Paric  Service,  Interior. 
action:  Public  notice. 


;  Public  Notice  is  hereby  given 
that  the  National  Paric  Service  proposes 
to  negotiate  a  concession  permit  with 
Genet  Expeditions,  Inc.  authorizing  it  to 
continue  to  provide  mountaineering 
guide  services  for  the  public  at  Denali 
National  Paik  and  Preserve,  Alaska  for 
a  period  of  four  (4)  years  from  January  1, 
1968,  through  December  31, 1992. 
EFFCCnVE  DATC:  April  4, 1989. 
AOOness:  Interested  parties  should 
contact  the  National  Park  Service, 
Alaska  Regional  Office,  Concessions 
Division,  2525  Gambell  Street 


Anchorage,  Alaska  99503,  (907)  257-2595 
for  information  as  to  the  requirements  of 
the  proposed  permit 
summeNTARV  mromiATiOM;  This 
permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31, 1988, 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9, 1965 
(79  Stat  960;  16  U.S.C  2(4,  is  entitied  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  51.1. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  die  sixtieth 
(60th)  day  following  publication  of  this 
notice  in  the  Federal  Register  to  be 
considered  and  evaluated. 

Date:  December  14. 1968. 

BoydEvisoa. 

RegionaJ  Director,  Alaska  Region. 

[FR  Doc.  86-2571  FUed  2-2-66;  8:45  am]   > 

SILUNa  OOOC  4S1»-7MI 


INTERSTATE  COMMERCE 
COMMISSION 

[Fkmnoe  Docket  Na  31366] 

Logansport  a  EalRlvr  Short-Una  Co, 
Inc.;  AcqiMtion  and  Oparatlon 
Exemption;  the  Logansport  ft  Eel  IWvar 
RaOrond  Musaum,  Inc. 

Logansport  ft  Eel  River  Short-Line  Co.. 
Inc.  (Logansport),  a  non-carrier,  has  filed 
a  notice  of  exemption  to  acquire  by 
purchase  and  to  operate  approximately 
2.2  miles  of  rail  line  of  The  Logansport  ft 
Eel  River  Raihx>ad  Museum,  Inc. 
(Museum).  The  line  to  be  acquired 
extends  from  the  Van  Tower  on  the 
west  side  of  Logansport  IN  to  a  point 
110  feet  west  of  the  Homey  Creek 
Bridge  on  the  east  side  of  Logansport 
IN.  The  transaction  is  expected  to  be 
consummated  on  or  before  January  31, 
1989. 

This  transaction  will  also  involve  the 
issuance  of  securities  by  Logansport 
which  will  be  a  Class  III  carrier.  The 
issuance  of  these  securities  will  be  an 
exempt  transaction  under  49  CFR  1175.1. 

This  notice  is  related  to  Finance 
Docket  No.  31367  in  v^ch  Logansport 


has  filed  a  petition  seeking  exemption 
under  49  U.S.C.  10505  firom  the 
requirements  of  Subtitie  IV  of  Tide  49  in 
connection  with  its  acquisition  and 
operation  of  the  2.2-mile  line. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Wayne 
Jackson.  R.R.  #4,  Logansport  IN  46947 
and  James  M.  Prickett  Beers.  Mailers, 
Backs,  Salin  ft  Larmore,  1100  Fort 
Wayne  National  Bank  Building,  Fort 
Wayne,  IN  46802. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  46  U3.C  10605(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  January  25. 1986. 

By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
NontaR-MoGM. 
Secretary. 
(FR  Doc.  86-2431  Filed  2-2-66:  a-45  am] 


[Docicet  Na  AB-55  (Sub-276)] 
CSX  Transportation,  kie^ 


nana  ai  amnon,  naiaon.  Larue  ano 
Taylor  Countlaa,  KY;  Fbidbigs 

Hie  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation.  Inc.  to  abandon  its 
55.26-mile  rail  line  from  milepost  LG- 
33.22  at  Beam  (near  Lebanon  Jet)  to 
milepost  LC88.63  at  or  near  C&O  Jet; 
and  from  milepost  IJ-67.77  at  or  near 
C&O  Jet  to  the  end  of  the  line,  milepost 
LI-87.62,  at  or  near  Kane,  in  Nelson. 
Larue,  Marion,  and  Taylor  Counties.  KY. 
The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that  (1)  A  finandally  responsible 
person  has  offered  finandd  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued:  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  finandal  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
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servks  •!»  coolained  in  40  U3.C 

and49CFRPkrtUfiL 

NonteLMcCM. 

[FROO& 


DCPAHTMENT  OF  JUBTCC 


r.  Immigratioii  and  Natutaliiation 
Service  (INS),  Justice. 
action:  Amends  September  8, 1967 
Public  hfotice  of  INS  procedures  for 
verifying  an  alien's  hiiiiiigiBtfain  statas 
for  various  federal  benefit  programs, 
funds  and  services. 


R  Tkift  final  notice  provides 
technical  amendments  to  the  September 
8, 1967  Public  Notice  describing  the 
Systematic  ABen  Verification  for 
Entitlements  (SAVE)  Pramm  ae  it 
relates  to  section  121  of  the  Immigratimi 
Reform  andCoiMral  Ad  all8i»(HtCA) 
whick  leq^eo  I— igi  ■  liti 
verifkatiflA  of  alisB  applk 
certain  fedewBy  soheiriised  < 
programs.  Section  121  required  the 
establishneirt  of  a  eentrsihied  data  base 
specifically  des^nad  to  capture 
information  containev  in  MS  recoids 
wnicn  vnen  aeed  iff  the  enotleoent 
issuing  aatbofitjr  wffl  aHow  if  to  verify 
the  alien's  ti—iynHn»i  statas.  TUs 
verification  wiU  assist  the  federal  or 
stale  issuing  authority  in  determining 
the  eli^biHty  of  the  alien  applicant  to 
receive  fedmHy  snbsicfised  benefits. 
■PSlCllwi  DATC  September  1. 1968. 
ton  WRTMIR  MraNMATWM  COMTACTS 
Neville  W.  Cnaer.  Deputy  Assistant 
QHnmissioner.  Employer  and  Labor 
Relations/SAVE  Branch.  Immigrati<Mi 
and  Naturalization  Smvice.  425  T* 
Street  NW..  Room  702S.  Washington.  DC 
20636,  Telephone:  (202)  633-2317. 

Novembar  6. 1966^  the  President  signed 
into  Uw  the  tauiigratioB  Reform  and 
Cootral  Act.  Pub.  L  99-608  ("DKCA"). 
This  lagislatkMi.  the  most  oompnhensive 
reform  of  our  immigratioB  laws  siaos  ths 
enactment  in  1962  ^  the  kHBipvtiQO 
and  Nationaiily  Act.  66  Stat  166k  reflecU 
a  resotve  to  oontrol  iUagal  imaigratiaik. 
One  of  the  themes  in  this  legislation  is  to 
redaoa  incentives  for  sheas  to  cobm  and 
remain  in  the  United  States  illegaUy. 
Aside  from  the  deterrence  created  by 


employer  sanrtiesia.  illegal  aliens  omst 
also  be  prevented  Cram  obtaining  pubUc 
assistance  while  bi  the  United  States. 
Section  121  of  KCA.  "Verification  of 
Immigration  Status  of  Aliens  Applying 
fior  Benefits  Under  Certain  Pro-ams," 
provides  (or  the  estabtishitient  and 
implementation  of  a  system  to  verify  the 
status  of  aliens  appfying  for  federaify 
funded  entitlements. 

The  Systematic  Alien  Verification  (or 
Entitlements  (SAVE)  Profram  is  an 
intergovernmental  inlbmation-shering 
initiative  de allied  to  prevent  sueu titled 
aliens  fitm  receiving  wdoraify 
subsldiied  entitlement  benefits.  Thie  MS 
ass  been  operating  long-term  SAVB 
ptfots  thuwighoiit  the  IfeHed  States  and 
its  tewitwies  for  several  years,  and 
estlBMles  that  MHlens  of  doHats  te 
benefits  are  granted  to  aHens  who  are 
either  Id  dw  IWted  States  illegatty  or. 
by  reason  of  thefr  status,  are  unentitled 
to  the  benefits. 

The  Adtaiaistration  strongfy  supports 
efforts  to  curb  waste,  frsad,  sad  abase 
widdD  fsdsraVy  funded  entitleaHnt 
pra^aas.  Section  121  of  BtCA 
mandates  tbat  dM  INS  dsvriop  a  cost- 
effective  alisa  siBtBS  verification  system 
for  use  by  entitkeasent  agencies. 
Agencies  that  already  have  effective 
systems  will  be  allowed  to  request  and/ 
or  receive  a  waiver  from  thia  previsioa 
of  IRCA  in  accordance  with  paragraph 
(c)(4)  "Use  of  Verification  System  Not 
Required  for  a  Program  in  Certain 
Cases"  of  section  20  "Payment  for 
Implementation  of  haadpatioa  Statas 
Verification  System."  SAVB  allows 
federal  and  state  eligibility  workere  to 
verify  both  alien  documentation  and 
status  within  seconds  of  accessing  the 
data  base,  and  should  prove  to  be  a 
strong  deterrent  to  those  aBens 
attempting  to  gain  benefits  illegally. 

Intnductiao  to  PuhUc  Comments 

The  INS  wishes  to  express  its 
appreciation  for  the  nuBMfous 
coaanents  received  ia  response  to  the 
Public  Notice  OD  the  Systematic  AMea 
Verificatioa  for  Entitlementn  (SAVE) 
system.  Ceausentators  includied 
representatives  of  govemaieatal  entities 
at  the  federal,  state,  and  local  level; 
advocacy  groups;  and  INS  regional  and 
district  offices.  Thia  publication  whidt 
includes  the  revised  procedures  shoold 
clarify  several  coacsms  expressed  by 
these  commentators. 

For  further  information  relating  to  te 
Systematic  Alien  Verificatioo  for 
Entitlements  Program,  a  manual  has 
been  created  that  exyJains  bow  to 
obtain  access  to  the  data  base, 
estimated  coets  per  access  method  and 
a  faaiiliarizatioD  of  the  primary  and 
secondary  functions  of  the  system.  The 


manual  ia  availabto  apon  reqaest  fitoa 
Neville  W.  Cramer,  (202)  633-2S17. 

Coaunenta  Received 

Since  pabiication  en  September  6. 
1967,  of  the  PSbllc  Notice,  INS  has 
received  several  pabKc  commenta 
expreesing  dM  opWon  Aat  it  was 
undafy  cumbetsesaii  and  dm^icative  to 
haw  five  nderal  agencies  poblisning 
their  own  separate  regulations  on  dw 
use  of  SAVE.  Ilw  five  federal  agencies 
and  the  INS  agree  that  the  INS  has  no 
statutory  aothorify  to  issue  policy  for 
implementation  of  verification 
requirements  for  programs  administered 
by  the  affected  agencies  under  section 
121  of  IRCA.  However,  the  INS  has 
implied  statutory  authority  as  HICA 
amends  federal  statues  pertwining  to  the 
designated  agencies:  for  example,  the 
statutory  propaai  suthorify  of  the  Social 
Security  Act  for  the  AFDC  Medicaid 
and  the  territorial  assistaace  prograam. 
as  well  aa  the  statates  of  other  egewciffs. 
With  this  notioa.  dto  Be  has  issaed  a 
description  of  SAVB  procadsien  act  a 
poUef  statemeaL  The  statute  reqnUng 
verification  of  immigretion 
docamentotion  is  contained  in  section 
121  of  dM  laaaigration  and  Nationalify 
Act(1NA)L 

Some  comments  reflect  die  fear  that 
SAVE  wriU  be  used  for  administrative 
law  enforcement  such  as  locating  and 
removing  aliens  fivm  the  United  States 
based  solely  on  immigration  residency 
status.  Although  the  INS  wiH  be  atade 
aware  of  such  information  when  an 
illegal  alien  is  verified  through  the 
automated  and/or  manual  SAVE 
process,  the  INS  tvill  not  attempt  to 
locate,  arrest  or  institute  deportation 
proceedings.  The  INS  is  limited  to 
punuing  violations  of  a  criminal  nature, 
such  as  the  use  of  fraudulent  and/or 
counterfeit  documentation,  uncovered 
by  the  SAVE  system.  Information 
relating  to  unentitled  aliens  will  be 
forwarded  to  the  appropriate  Inspector 
General's  office. 

Concerns  were  raised  that  the  SAVE 
program  would  be  doomed  to  a  low 
operation  priorify  in  light  of  the  various 
IRCA  related  tasks.  The  position  of 
Immigration  Status  Verifier  was  created 
with  the  sole  function  of  adjudicating 
document  verification  requesta 
submitted  by  usen  of  the  SAVE 
verification  system.  Our  highly  trained 
specialists  are  required  to  respond  to  the 
user  agency  within  ten  working  days 
after  receipt  of  the  request  and  attached 
photocopies.  The  notice  has  been 
amended  to  reflect  this  change. 
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Verification  Praoeduies 

1.  Citizenship  w  Alienage  Declaration 

No  comment  was  received  regarding 
this  section. 

2.  DoauneaUuy  ReguireBoeata  cfAIieaa 

With  regard  to  the  questions 
concerning  acceptable  doconwntation  as 
proof  of  alien  statDS.  die  INS  has  die 
autbosify  and  expertise  to  verify  only 
documentation  that  has  been  iswaed  by 
the  IN&  This  notice  describes  dw  ff6 
system  of  verification  and  rdatos  to 
aliens  under  the  jorisdiclian  of  the 
United  States  Immigration  and 
Naturalizabon  Service.  Section  264(e)  of 
the  Immi^vtion  and  Nationalify  Act 
requires  all  aliens  over  18  years  of  1^ 
to  be  in  possession  of  dieir  registration 
documentation  at  all  times. 

3.  Maiatainiag  Photocopies 

Several  conunenta  relating  to  &e 
requirement  and  the  cost  of 
photocopying  the  alien  reystration 
documentation  were  received.  While  it 
is  true  that  photocopying  is  not  a 
requirement  of  IRCA.  the  presentation  <rf 
and  verificatioa  of  alien  registration 
documentation  is.  In  order  to  conduct 
this  verification  through  the  manual 
SAVE  system  or  the  sec<mdary  process, 
the  submission  of  photocopies  is  a 
requirement  The  photocopies  are 
rationed  to  the  entitlement  audiorify 
upon  completion  of  the  verification 
process.  With  die  exception  of 
photocoines  of  fiaudi^nt  or  ooanterfieit 
documents  which  constitute  a  criminal 
offense,  no  copies  received  from  die 
requesting  agency  are  retained  in  die 
INS  A-file.  In  the  case  of  fi'audulent  or 
counterfeit  (focuments.  the  INS  riiall 
notify  the  appropriate  autfaorify  of  die 
entitlement  agency.  The  acquisition  of 
photocopying  equipment  foDs  under  the 
authority  of  die  appropriate  entitlement 
issuing  ag«icy.  Section  121  provides  100 
percent  reimbursement  for  coeto  of 
implementation  and  operation  of  the 
immigration  status  verification  system. 
Questions  regarding  the  regulations  and 
authoiLtation  of  these  fnn^  should  be 
addr«sed  to  the  appnqntate  federal 
overseeing  agency. 

4.  Immigration  Documentation 
(Examples) 

The  list  of  documents  1ms  been 
amended  to  include  any  INS-issued 
document  wfaidi  is  proof  of  imraigrant 
statas  contandng  en  alien  regislrati<m 
ntmiber. 

5.  Access  to  the  Alien  Status 
Verification  Index  (ASVI) 

The  request  to  better  define  "Alien 
Registration  Number"  was  made:  The 


Alien  Ragistiatton  Number,  commonly 
referred  to  as  the  A-Number.  may 
consist  of  a  seven-  or  eight-digit  number 
that  has  been  assigned  to  an  alien  at  the 
time  his  or  her  alien  file  has  been 
created.  The  alien  file  refera  to  the 
history  file  contaiaing  data  and 
documentation  pertainiog  to  an 
individual  alien.  Aa  A-PiM  is  created  or 
amended  when  any  one  of  several  INS 
actions  occurs,  for  example,  application 
for  permanent  resident  status  or  for  a 
C»tificate  of  Citizenship.  Alien 
Registration  Numben  are  assigned  at 
the  local  Fde  Control  CMfice  (FCO) 
proceasing  the  initial  action.  Each  FCO 
has  a  set  of  pre-uunbered  folder  jackets. 
The  lower  numbered  folders  are  used 
first  Upon  gaining  entry  into  ASVI,  the 
A-Number  is  used  to  access  the 
informatioa  contained  in  the  A-Rle. 

A  ASVI  Data  Elements 

Commentaton  believe  that  the  status 
displays  appear  to  be  inonnplete  with 
respect  to  alien's  empk^ent  record  in 
the  United  States.  SAVE  is  to  be  used  to 
verify  an  alien  applicant's  immigration 
documentation,  and  present  viwk 
authorisation  status,  not  the  alien's 
employment  history. 

'The  INS  would  like  to  clarify  the 
intent  of  this  section,  if  SAVB  confirms 
the  applicant's  alien  status  as  one  who 
is  a  lavrful  permanent  resident  yet  there 
is  some  discrepancy  in  noncritical  data 
such  as  the  date  of  birth,  it  is  the 
prerogative  of  the  State  agency  to 
submit  the  document  for  verificaticm  if 
the  agency  coosidere  it  to  be 
questionaiile. 

Secondary  Verfficatien 

1.  Defitutioa  trf  "Secondary 
Verification" 

Several  commenta  were  made 
pertaining  to  the  suggestion  that 
secondary  verification  be  instituted 
when  a  document  appeare  to  have 
character»tics  sudi  as  photo 
substitation,  ink  discoloration,  etc.  The 
INS  does  not  wish  to  impose  an 
additional  requirement  or  ass^  an 
enforcement  role  to  the  ebgibihfy 
woriier  above  and  beyond  what  is 
presently  required.  On  the  contrary, 
mudi  of  the  gaess  work  will  be 
elimiaated  by  using  SAVE  in 
conjunction  with  other  expert  systems 
presendy  at  ther  disposal  While  it  is 
true  that  there  is  no  basis  in  the  law 
compelling  the  eligibilify  worker  to 
determine  whether  or  not  a  docuaient  is 
fraudulent  many  do  examine  documenta 
and  forward  them  to  tiie  INS.  If  an 
eligibilify  worker  feels  that  a  document 
has  beoi  altered  or  a  photo-substitution 
has  been  made,  there  is  no  statutory 


preclusion  to  forwarding  a  copy  oi  the 
document  to  INS  under  secondary 
procedures. 

With  respect  to  the  instructions 
pertaining  to  secondary  verification,  the 
language  describing  the  procedure  has 
been  amended  to  require  ita  institution: 
(1)  When  die  initial  access  to  ASVI 
rouhs  in  the  instruction  to  initiate 
secondary  review;  (2)  indiea  the  agency 
has  determined  that  the  docuoMntation 
presented  is  questionable;  or  (3)  when  it 
is  known  dut  the  category  of  die 
af^licanf  s  alien  status  is  not 
maintained  on  die  ASVI  database.  The 
SAVE  manual  contains  specific  and 
detafled  instruction  pertaining  to  dns 
issue. 

Z  Uae  of  Document  Verificatioo  Regueat 
Form  G-d4SA  and  G-84SB 

Since  the  publication  of  the  public 
notice,  the  INS  has  revised  and 
consolidated  the  Document  Verification 
Request  Fnrm  G-845;  it  is  now  one 
document  This  version  shall  be  used  to 
request  all  secondary  verifications.  The 
SAVE  manual  describes  in  full  the 
procedures  on  how  to  obtain  a 
secondary  verificatioo  and  an 
explanation  of  the  ajiquDpriate 
responses.  Further,  a  category  has  been 
added  to  help  determine  wiiether  or  not 
an  alien  is  peimanentfy  residing  under 
color  of  law. 

3.  INS  Response  to  Secondary 
Verificatioa 

bi  response  to  the  many  commenta 
expressing  concern  abotrt  the  time 
reqmred  by  INS  to  process  a  G-84S,  the 
procedures  have  been  reviewed  and  a 
turnaround  time  of  within  ten  working 
days  of  receipt  of  the  request  has  been 
mandated. 

Tjrpes  of  Access  to  the  ABen  Status 
Verfficadon  Index 

1.  Access  to  ASVI 

Coiranents  were  received  pertaining  to 
the  need  for  each  user  agency  to 
negotiate  an  individual  Memorandum  of 
Undentanding  in  order  to  access  ASVL 
Tnis  requirement  is  determined  by  the 
overseeing  Federal  agency.  To  date, 
only  the  Departments  of  IHIealth  and 
Human  Services  and  Agriculture  have 
such  a  requirement 

Privacy  Act 

1.  Privacy  Act  Compliance 

Has  section  has  been  amended  by 
replacing  "Authorization  Code"  with 
"Alien  inundation  status  at  the  time  of 

inquiry." 
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Z,  Record  of  Disclosure  for 
Documentation  Which  Does  Not 
Contain  an  Alien  Regiatratioa  Number 

No  comments  were  received 
pertaining  to  this  section. 

S.  Routine  Use  of  Information 

It  has  been  stated  that  diis  section  is 
in  direct  omflict  with  the  provisions  of 
the  Food  Stamp  Act  of  1977.  which 
requires  that  State  agencies  must  "limit 
the  use  or  disclosure  of  information 
obtained  from  applicant  households  to 
persons  directly  connected  with  the 
administration  or  enforcement  of  the 
provisions  of  this  Act  regulations  issued 
pursuant  to  this  Act,  Federal  assistance 
programs,  or  federally  assisted  State 
programs,  except  that  (A)  such 
safagnards  shall  not  prevent  the  use  or 
dis^Mure  of  such  infonnation  to  the 
Comptroller  General  of  the  United 
States  for  audit  and  examination 
authorized  by  any  odier  provision  of 
law,  and  (B)  notwithstanding  any  odier 
provision  of  law,  aU  information 
obtained  under  this  Act  from  an 
aftplicant  household  shall  be  made 
available,  upon  request  to  local.  State 
or  Federal  law  enforcement  officials  for 
the  purpose  of  investigating  an  alleged 
violation  of  diis  Act  or  any  regulation 
issued  under  this  Act" 

Access  to  the  record  of  disclosure 
created  by  INS  shall  be  severely 
restricted.  No  hiformation  relating  to  the 
individual's  application  for  program 
benefits  covered  under  the  Pood  Stamp 
Act  of  1977  shall  be  disclosed  to  any 
person  or  agency  not  directly  connected 
with  the  administration  or  enforcement 
of  the  provisions  of  the  Food  Stamp  Act 
as  amended  by  the  Immigration  Reform 
and  Control  Act  of  1966,  or  the 
applicants  themselves. 

Federal  Entttlaflaeal  Programs  and 
Federally  Assisted  Bntitlement  Pragrems 
Impiemealatfaia 

Several  commentators  objected  to  the 
inclusion  of  this  language  into  the  final 
notice  for  the  following  reasons:  (1)  This 
section  does  not  describe  SAVE,  and  (2) 
the  responsibility  for  the  implementation 
of  the  SLIAG  program  rests  with  the 
Secretary  of  Health  and  Human  Services 
(HHS).  Since  the  publication  of  these 
procedures.  HHS  has  published 
regulations  relating  to  this  issue. 
Therefore,  this  section  has  been  omitted 
from  the  final  SAVE  notice. 

Varificatioo  Piooadures 

(1)  Citizenship  or  Alienage  Declaration 

All  applicants  for  benefits  under  the 
designated  programs  in  section  121  of 
IRCA  will  be  required  to  declare  under 
penalty  of  perjury  whether  they  are 


citizens  or  nationals  of  the  United 
States,  or  aliens. 

(2)  Documentary  Requirements  of 
Aliens 

All  aliens  in  the  United  States  must 
present  original  alien  registration 
documentation  or  other  source  of 
documentation  that  the  issuing  agency 
detennines  is  reasonable  evidence  of 
the  alien's  immigration  status.  The 
doamientation  should  contain  an  aUen 
registration  number  or  admission 
number.  The  Alien  Registration  Number, 
commonly  referred  to  as  the  A-Number, 
may  consist  of  a  seven-  or  eight-digit 
number  that  has  been  assigned  to  an 
alim  at  the  time  his  or  her  alien  file  has 
been  created.  The  alien  file  refers  to  the 
history  file  containing  data  and 
documentation  pertaining  to  an 
individual  alien.  An  A-Fue  is  created  or 
amended  when  any  one  of  several  INS 
actions  occurs,  for  example,  application 
for  permanent  resident  status  or  for  a 
Certificate  of  Qtizenship.  All  applicants 
must  present  acceptable  documentation 
or  furnish  a  receipt  from  the  INS 
indicating  that  an  application  for 
replacement  documentation  has  been 
made. 

(3)  Maintaining  Piiotocopies 

INS  suggests  that  die  overseeing 
Federal  agencies  require  that  all  original 
documentation  presented  by  alien 
applicants  be  photocopied  (front  and 
back)  and  maintained  with  the  alien's 
application  for  benefits  or  other  suitable 
location  that  allows  for  the  agency's 
immediate  retrieval.  If  an  office  does  not 
have  access  to  photocopy  equipment 
suitable  arrangements  should  be  made 
to  copy  the  original  (front  and  back) 
imm^ration  documentation  presented 
by  the  applicant 

(4)  Immigration  Documentation 
(examples) 

Immigration  documentation  includes, 
but  is  not  limited  to.  the  following: 

(a)  Form  MSI.  Alien  Registration 
Receipt  card  with  photograph  (for 
permanent  resident  ahens).  This  card 
was  in  use  prior  to  1979: 

(b)  Form  1-551.  Resident  Alien  card 
(for  pennanent  resident  aliens); 

(c)  Form  1-651.  Resident  Alien  card 
(Conditional).  This  card  expires. 

(d)  Form  AR-3a.  Alien  Registration 
Receipt  card  (Issued  during  1941-1949 
for  pennanent  resident  aliens): 

.    (e)  Form  1-94.  Arrival-Departure 
Record — (Annotated  either  "Section 
20r'  or  "Refugee."  or  "Section  206"  or 
"Asylum"); 

(f)  Form  1-94.  Arrival-Departure 
Record— Parole  Edition  (Annotated 


"Section  212(d)(5)."  or  "Conditional 
Entiy"  or  "Section  203(aK7)"); 

(g)  Form  1-94.  Arrival-Departure 
Record  (Annotated  "Section  243(h)"); 

(h)  Form  1-94.  Arrival-Departure 
Record  (Annotated  Cuban-Haitian 
Entrant); 

(1)  Form  1-668.  Temporary  Resident 
card.  Department  of  Justice.  Immigration 
and  Naturalization  Service  (Card  issued 
pursuant  to  IRCA.  Document  expires); 

(j)  Form  I-666A.  Employment 
Authorization  card.  Department  of 
Justice,  Immigration  and  Naturalization 
Service  (Card  issued  pursuant  to  IRCA. 
Document  expires); 

(k)  Fee  Receipt  Form  1-686.  Issued  to 
applicants  under  the  amnesty  and  SAW 
programs.  This  document  expires. 

0)  Form  I-181a.  A  temporary 
identification  document  issued  by  an 
INS  field  office  when  an  alien  has  been 
granted  lawful  permanent  resident 
Contains  annotation  of  work 
authorization  (Does  not  contain  a 
photograph); 

(m)  Form  1-327.  Re-Entry  Permit 
Issued  to  lawful  permanent  resident 
aliens  before  they  leave  the  United 
States  for  a  one-  to  two-year  period. 
This  document  expires. 

(n)  Form  t-STl.  Refugee  Travel 
Document  This  document  expfres. 

(o)  A  receipt  from  INS  indicating  that 
an  application  for  replacement 
documentation  has  been  made. 

(p)  Any  document  issued  by  the 
Immigration  and  Naturalization  Service. 

All  immigration  documentation 
presented  tiiat  does  not  contain  a 
photograph  or  other  information 
describing  the  individual  (i.e.,  height 
weight  age)  should  be  accompanied  by 
another  identity  document  bearing  a 
photograph  or  containing  other 
information  sufficient  to  identify  that 
individual. 

(5)  Access  to  the  Alien  Status 
Verification  Index  (ASVI) 

The  alien  registration  number  located 
on  the  document  shall  be  used  to  access 
ASVL  Alien  registration  numbers  are 
either  seven  or  eight  numerical  digits 
preceded  by  the  letter  A. 

(6)  ASVI  Data  Elements 

ASVI  verifies  some  or  all  of  the 
following  biographical  data  pertaining  to 
the  alien  applicant  Each  agency  should 
identify,  under  separate  regulation,  the 
critical  data  elements  that  constitute  a 
valid  ASVI  verification. 

(a)  "Last  name" 

(b)  "First  name" 

(c)  "Date  of  birth" 

(d)  "Countiy  of  birth"  (not  nationality) 
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(e)  "Social  Security  Number"  (if 
known) 

(f)  "Date  of  entry"  (for  last  statos 
entered  into  system) 

(g)  One  of  the  following  status 
displays: 

(i)  "Lawfrd  Permaaent  Resident- 
Employment  Authorized" 

(U)  "QriMn/Haitiaa  Entraot— 
Termporary  Employment  Authoriaed** 

(tt)  "Section  245(A)  of  IRCA 
Temporary  Resident— Temponry 
En^iloymeat  Aathoriied'' 

(iv)  "Seed  OB  210  (rf  IRCA  Teaqwrny 
Resident— Temporary  Empbynent 
Amniiiueu 

(v)  "^stitute  Secondary  Verification'* 

The  biographical  data  and  status 
infonnation  located  in  the  ASVI  aiMoid 
conaapond  to  the  data  located  on  the 
OTJgiaal  documentation  presented  by  the 
alien  applicant  Overseeing  federal 
agencies  will  regulate  dwdeiBauU  Aat 
constitnte  a  soffident  alien  status 
verification  using  ASVL 

Copies  of  documented  {ffoof  of 
immigration  status  that  do  not  contain 
an  aUen  registration  number,  copies  <tf 
documcated  proof  that  do  aot 
correspond  to  the  data  in  the  ASVL  or 
dooBMBtad  alien  regialrattoa  noasben 
that  resoil  in  the  ASVI  instruction 
"Institute  Secondary  Verification" 
shoald  Iiumediately  be  fuiwaided  to  the 
INS  under  the  seccwadaiy  verification 
procedures  described  below. 


(1)  Definition  of  "Secondary 
Verification" 

Secondary  verification  signifies  &e 
forwarding  of  fully  readable  photocopies 
ofoi^iBaii—iiUiatiiin  docameala 
attached  to  Docanaent  Verificatiaa 
Reqaaat  Fona  G-««  «a  a  designated  INS 
fieU  ofBca  for  revieaR.  ft  is  ioatitated 
when  the  fadtial  aooeaa  to  ASVI  instracts 

Verificatfoa."  TIm  near  a«ency.  at  its 
diSGretion.  May  iaatilaae  aecondary 
verificatiBB  iinsiiiliii  al  the  ASVI 
response.  La.,  one  af  Aa  aaofioyBMBt 
aadHriaad  BMSs^ea  ia  lelnnied.  if  tiMy 
feel  that  the  dmuaiwilalion  sahmitled 
has  been  aterad  in  aoBe  faaiiioB  saidi 
as  ebwoas  photo  sabstHatiuiu  ink 
disealiaatian.  etaeant,  or  that  tbe 
documentation  warrants  further  review 
by  dia  OiiS.  INS  than  GOBipleftes  the 
response  portion  of  FonaC  15.  and 
retoms  both  the  Conn  and  the  attached 
photooopies  to  the  swhiaittiBg  office.  The 
INS  retains  those  reoorda  neceaaary  to 
comply  widi  the  Mwacy  Act  Copies  of 
any  docunents  aabasitted  to  INS,  La^ 
conntarfeit  or  ateerad  doannentetioa. 
may  be  dtipHcatad.  Copiaa  of 
doQiBteotatian  that  <*"***•*♦*  cnsiiiial 


misuse  of  geveraaaeat  documents  may 
be  forwarded  to  the  Investigations 
Divsion  of  INS,  or  other  federal  and 
state  law  enforcement  agencies. 

(2)  Use  of  Document  Verification 
Reqmeet  Form  G^en 

Form  G-845  must  be  used  by  all 
agencies  requiring  immigration  status 
and  document  verification.  A  fiill- 
e)q)IaBation  of  the  resptmses  to  die  G- 
845  is  contained  in  the  SAVEmanuaL 

(3)  INS  Respamse  to  Secondary 
Verification 

The  INS  Records  Dfvfsion  wffl  process 
all  secondary  verifications.  Forms  G-MS 
saafl  i)e  retunteQ  to  ibe  suliuiittlng 
agency  within  ten  working  atiyt  after 
reoeipt  tiy  vlo.  Tiie  meximum  i  espouse 
tine  slieuJQ  not  exceed  21  wonc  days. 
Dela3W  in  processing  Pbrm  G  645  should 
not  resalt  in  a  deniaL  terminatfon,  or 
redaction  of  benefits.  G-445  fbnns  sent 
to  the  PIS  aridioBt  photocopies  of  the 
original  tenrigratien  docenentation  wifl 
be  lutained  lo  the  sabnittiBg  agency 
wldMiat  a  status  deletBiinetioB. 


(1)  Benefit  Denai  ResponsibSky 

Denial  of  benefits  baaed  on  alien 
status  hnd  Ae  establishment  of  a  fair 
hearing  piocess  are  die  responaihilily  of 
Ae  tssoiag  agency. 


(1)  Access  to  ASVt 

Each  overseeing  fadaral  agency  wiM 
determine  die  a^uds  ef  aoceas  to 
ASVI  as  U  wiU  altiiaetely  be  laspnwsihle 
for  these  costs  ia  acooidanoe  widi 
section  121  (14 '^E^o*idii«  unPesoent 
Reimbursement  for  Coata  of 
Implementation  aad  OpoatiaB."  ASVI 
may  be  used  in  one  or  noia  of  the 
followrii^  methods: 

(a)  User  qrstem  to  ASVI  data  base  via 
dedicated  telammmanimtioB  line  (CRT 
di^riay). 

(b)  User  agency  "personal  computer'' 
widi  aaodem  to  ASVI  data  base  (CRT 
displsy). 

(c)  "Point-of-sale"  equtpoMBt  to  ASVI 
data  base  (LED  or  LCD  diqriay).  (Pomt- 
of-sale  machines  are  key-pad  terminals 
with  digitial  response  displays  that  ose 
standard  telephone  lines  and  geqaire 
cards  with  magnftif  infomation  str^ 
to  access  data  base.) 

(d)  Touch-tane  telephone  acoess  to 
ASVI  daU  base  (Coaipoteriaed  voice 
data  response). 

(e)  Miqnftic  tape  natch  against  ASVI 
data  base  (Magietir  tape  response  or 
paper  print-oat  ci  lasalts^ 


(0  For  those  Strtes  and  jnrisdictians 
with  a  small  immber  of  aliens,  a  aaaimal 
system  of  varificatian  is  available.  This 
is  echieved  by  sending  e  Docament 
Verification  Reqnest  Form  G-645  to  die 
INS.  IW  SAVE  manual  descril>es  fai  full 
the  aaumal  pncednres. 

Access  to  ASVI  may  be  achieved  only 
after  aaer  agency  is  issued  a  secarity 
acoeas  mnaber.  Ueer  agencies  will  be 
providad  a  auaaal  adifch  wiH  describe 
the  gystaniatic  Alien  Verificatiaa  for 
Entitlements  Program  and  the  use  of  the 
ASVL 

Privacy  Act 

(1)  Privacy  Act  Compliance 

A  "Moovd  of  disdosme"  shaU  be 
made  on  all  alien  registration  nomhers 
checked  through  the  ASVI  and  will  be 
maintained  by  die  PiiS.  This  wffl  aBow 
die  INS  to  fu%  GOBiply  widi  the 
requirements  of  section  (cKl).  (3)  and  (4) 
of  the  Priva^  Act  (5  USuC  fiS2a).  The 
foDowing  recinda  nriH  be  aaiBtained 
and  disclosed  in  accordance  with  the 
Privacy  Act  / 

(a)Aiii 
.    (b)  Date  aad  l 

(c)  Agency  accessing  ASVI 

(d)  Alien  immigration  status  at  the 
timeof  inqpiiy. 

INS  wiD  protect  an  individnaTa 
privacy  to  die  mavimiwn  degree 
possible,  bi  accordance  with  the 
Immigration  Refonn  and  Control  Act  of 
1986  and  any  other  applicable  statutes. 


(2)  Recoid  efDisdoeare  for 
DocameetaHem  Which  Does  Not 
Cantam  en  AMea  Regtstratwe  Number 

U  an  immigration  document  does  not 
contain  an  alien  registration  number. 
INS  win  run  computer  checks  against  all 
available  INS  data  systems  to  determine 
the  status  of  the  alien  applicant  shown 
on  die  documentation.  U  an  aUen 
registration  number  exists  for  that 
applicant  die  document  appears  bona 
fide,  and  the  alien's  status  requires  a 
disdosure  accounting.  INS  will  make  the 
necessary  "Yecord  of  disdosure." 

(3J  Rautiae  Use  afhtfonmdkm 

The  records  of  Asdosore  creeted  by 
chedcs  made  against  die  ASVI  wffl  be 
avadaUe  acccnding  to  die  praviaioBS  of 
the  Food  Stamp  Act  and  ftiva^  Act 
restrictions  as  outlined  in  S  U.S.C  552a. 


(1)  Proples  in  Audit  Trails 

Audit  testis  identify  inordiaate  and 
axtiaaidinary  ase  of  alaea  ragiatratian 
naaibars.  La.,  alien  wgistrstion  Bambeai 
checked  eswaial  tiaMS  in  audtipla 
localitiea  widnn  a  short  period  of  daa. 
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or  noB-existsnt  alien  ragiatratioa  " ' « , , 
numbafs.  This  infbniiatioa  may  ba  asad 
by  the  INS  and  other  Federal  and  SUte 
fraud  enforcement  entities  for 
Invettigatioa  of  possible  criminal 
activity.  It  will  not  be  used  for  non- 
criminal administrative  immigratioa 
enfofcemeot  purpoees.  Participating 
agendea  and  INS.  through  saoondaiy 
verifications,  will  establish  reporting 
procedures  indicating  cost  avoidance 
figures  and  the  number  of  aliens  denied 
benefiU. 

Dated:  September  1. 1968. 
iMMsLBadu 

Deputy  CowminioneT,  Immigration  and 
Naturalimtion  Ssrnbs. 
[FR  Doc  a»-2S79  Filed  2-2-88;  8:45  an] 


DEPARTMENT  OF  LABOR 


Wago  and  Hour  OlvWon 


General  wage  detennination  dedaions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  widi  applicabla  law  and  are 
based  oo  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  oonditioQS  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  arfiich  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  medianics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  binge  benefits 
have  been  made  in  accordsjice  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (40  Stat  14M.  as  amended.  40 
U.S.C  27Be)  and  of  odier  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determinad  in  these  dedsioos  shall  in 
accordance  with  the  provisions  of  the 
foregoing  statutee,  constitute  the 
mintmiini  wsges  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laboiars  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  oharactar  and  in  the  -^.-^ 
localitfes  described  therein. 

Good  ceose  is  hereby  fbxmd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
S  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and^ 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Ragistar,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applioible  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or         ' 
governmental  agency  having  an  interest 
in  the  rates  deteimlned  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  2(W  Constitution 
Avenue  NW.,  Room  S-3S04. 
Washington.  DC  20Zia 

ModtficatiooB  to  General  Wage 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
nuraber(8).  Dates  of  publication  in  the 
Federal  Ragslac  are  in  parentheses 
following  the  dedsions  being  modified. 


Volume  I 


Massadiusetts: 

'    * 

CT8B-lUan.  6. 1988) 

.  P.40S.    . 

Matyland: 

MDae-lUan.  8. 1980). 

..  pp.411-414. 

New  Hampshire: 

NH8»-20«n.  8. 198^ 

.  pJOt 

New  York: 

NY8»-2aan.6,1988).. 

-  pmk;  - 

Pennsylvania: 

PAa»-17aan.  8, 1988) 

..  PPJ64.968. 

PAae-iaaao.  a,  i9ee) 

-  p.97a 

PA80-22(Ian.  6, 1988) 

..  p.1002. 

PA80-2a()an.  6, 1988) 

>  p.1008. 

West  Virginia: 

WV8e-20an.  6, 1980). 

.  pp.i2iai2ia 

Listing  by  location  (index)  _„ 

..  p.xxviii. 

Volume  !I 

•.    ..-■     ■■ 

Michigan: 

MI80-2Oan.  6. 1980) . 

..  PP.44S-453. 

pp.457-«58. 

Minnesota: 

MN8fr-«(Jan.  8. 1980) 

..  pp.558-564. 

MN80-7Uan.  8. 1988) 

„  pp.5fl8-573. 

MN8e-8()an.  6, 1988) 

..  pp.58d-a02. 

MN80-15(Jan.  8. 1988) 

..  pp.618r628b. 

Volume  lU 

•■-'••-'    ■■  •    .  .  • 

Colorado: 

C0e8-2Uan.  6. 1988) 

..  p.ll6b 

Oregon: 

OR80-l()an.8.198^. 

.  pp.96e-310- 

.  1     ■• 

314 

Utah: 

UTBO-lUan.  6, 1988).        _ 

-  pp.342-349. 

Washington: 

WA80-20an.  8, 1980) 

^  ppd90-391. 

WA80-3(Ian.  8, 1988) 

~  p.402. 

WA89-7Uan.  6. 1968) 

»  p.418. 

Ganeral  Wage  Determination 

PubBcatkm 

General  wage  determinations  iraued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitied  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(8),  be 
sure  to  spedfy  the  State(s)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  indudes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 
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regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  27th  day  of 
January  1989.  „».      - 

Robert  V.  Setsra. 
Acting  Director,  Division  of  Wage 
Determination*. 
(FR  Doc  89-2353  Filed  2-2-80: 8:45  am) 

SNJJNG  COOC  4f10-Z7-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Public  mionnrtlon  Cotecllon  Reqoet 
Submitted  to  OMB  for  Review 


action:  Notice. 


r.  The  National  Ardiives  and 

Records  Administration  (NARA)  has 
submitted  the  following  proposal  for 
collection  of  information  to  OMB  for 
clearance  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Divided  Records  Data  Form. 

y4)fecteefpuMc:  Archival  institutions. 

Respondents/burden  hours:  The 
questionnaire  will  be  sent  to 
approximately  1,500  archival 
institutions.  The  one-time  coUection  of 
information  will  require  between  20 
minutes  and  1  hour  per  respondent 
depending  on  the  number  of  record 
collections  that  meet  the  information 
collection  criteria.  The  total  reporting 
burden  for  this  information  collection  is 
estimated  at  800  hours. 

Description  of  information  collection 
request  NARA  has  estabtished  a 
cooperative  project  with  state  archives 
to  survey  public  and  private  archival 
institutions  likely  to  have  records  of 
Federal  programs,  territorial  records, 
and  records  of  parallel  Federal  state, 
and  local  fimctions.  Descriptive 
information  identified  in  this  data 
collection  will  be  entered  into  a  national 
online  data  base  (RUN)  and  induded  in 
the  "related  records"  citations  in  the 
revised  Guide  to  the  National  Archives 
of  the  United  States.  The  information  on 
the  location  of  these  dispersed  records 
will  provide  a  valuable  service  to  both 
researchers  and  archivists. 
OATC  Comments  on  this  proposed 
information  collection  should  be 
submitted  to  OMB  within  30  days. 
ADOMCSSCS:  Requests  for  information, 
induding  copies  of  the  questionnaire 
and  supporting  documentation,  should 
be  made  to  Mr.  ]oim  Constance,  Acting 
Director,  Policy  and  Program  Analysis 
Division  (NAA),  National  Archives  and 
Records  Administration,  Washington, 
DC  20408:  telephone  (202)  523-3214. 

Comments  on  this  collection  of 
information  should  be  sent  to  the  Office 


of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  NARA. 
Washington,  DC  20503. 

Dated  January  30,  I960. 
DoBW.WOsoii. 
Archivist  of  the  United  States. 
(FR  Doc  80-2548  Filed  2-2-80: 8:45  am) 
MLUNB  cow  »1S-S1-« 

NATIONAL  ECONOMIC  COMMISSION 
wenceraDon  or  ruoiic  ineeunga 

February  1, 1988. 

AQCNCV:  National  Economic 

Commission. 

ACTKM:  Cancellation  of  Public  Meetings 

on  February  7. 8, 14, 15,  aiKl  Id. 


DATES:  Comments  on  this  information 
collection  must  be  submitted  by  March 
6.1989. 


r.  The  National  Economic 
Commission  meetings  scheduled  fw 
February  7, 8, 14, 15.  and  16. 1980  have 
been  canceUed.  A  pubUc  meeting  has 
been  st^eduled  for  February  21. 1980. 
The  agenda  will  be  announced.  The 
commission  was  established  by  section 
2101  of  the  Omnibus  Budget 
Reconciliation  Ad  of  1967,  Pub.  L 100- 
203,  enacted  December  22. 1987. 

Date.  Time  and  Place:  February  21. 
1988  at  10:30  aon.  in  Room  608  Seiiate 
Dirksen  Office  Building. 

Open  Meeting:  All  meetings  of  the 
commission  will  be  open  to  the  public. 

For  Additional  Information:  Jim 
Hildreth  at  703-425-89§6  or  202-780- 
1993,  National  Economic  Commission. 
734  Jackson  Place,  NW.,  Washington, 
DC  20503. 

Sui^lementary  Information:  See 
Fadnal  Ragistar,  volume  53,  No.  8a 
Tuesday,  ^ril  26. 1988.  Page  14871. 
DrewLewis. 
Co-Chairman. 
Robert  S.  Strauss, 
Co-Chairman. 

[FR  Doc  80-2666  FUed  2-2-89;  6A5  am] 
aiujNa  cooc  eeaiMs-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
ACuviues  imoer  iiMB  iwwmw 

AQENCV:  National  Endowment  for  the 

Arts. 

Acnow:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Ad  (44  U.S.C. 
Chapter  35). 


;  Send  comments  to  Mr.  }in> 
Houser,  Office  of  Mfmagement  and 
Budget  New  Executive  Office  Building. 
728  Jadcson  Place,  NW^  Room  3002, 
Washington.  DC  20603:  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C  Doyle, 
National  Endowment  for  the  Arts. 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20606;  (202-682-6401). 


KTMM  OOWTACT: 

Mrs.  Anne  C  Do^  National 
Endowment  for  die  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue.  NW., 
WashiJagt<m.  DC  20506;  (202-682-5401) 
frtMn  whom  cities  of  the  documenU  are 
available. 

Endowment  requesta  a  review  of  the 
reinstatement  of  a  previously  approved 
collection.  This  entiy  is  issued  by  the 
Endowment  and  contains  the  following 
information: 

(1)  The  tide  of  the  fonn:  (2)  how  often 
the  required  information  must  be 
reported:  (3)  who  will  be  required  or 
asked  to  report  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  [7]  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  fonn.  This  entry  is 
not  subled  to  44  U.S.C  3504(h). 

Title:  U.S.-Japan  Artist  Exchange 
Fellowship  Guidelines. 

Frequency  of  Collection:  One-time. 

Respondents:  Individuals  and 
households. 

Use:  The  U-S.-Japan  Artist  Exchange 
Fellowship  Program  offers  non-matching 
fellowships  to  individual  artiste  of 
exceptional  talent  who  wish  to  reside  in 
Japan  for  six  months.  The  information 
collected  in  the  application  and  the 
required  work  samples  are  used  in  the 
peer  review  process  and  are  necessary 
for  accurate,  fair  and  thorough 
consideration  of  all  applications 
submitted  under  the  guidelines. 

Estimated  Number  of  Respondents: 
275. 

Average  Burden  Hours  per  Response: 
10. 

Total  Estimated  Burden:  2,750. 
Anne  C  Doyle, 

Administrative  Services  Division.  National 

Endowment  for  the  Arts. 

[FR  Doc  69-2504  Filed  2-2-89: 8:45  am) 
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NATIONAL  8CCNCC  I^OUMDATION 


The  AMistant  Dinctor  for  Computer  . 
and  Infonnation  Sdence  «ad 
Engineeriag  (CBE)  haa  determined  the 
eatabUskment  of  the  Induatxlal  Adviaoiy 
Committee  for  Computer  and 
Information  Science  and  Eogineering  ia 
necesaary  and  is  in  4ie  public  interest  in 
connection  with  tin  duties  imposed 
upon  the  DiiectoTi  National  Scsence 
FovindaltkmfNSf),mdtAmtun^cMfe 
law.  This  detanriaatioa  fsBows 
ooosttltalteii  with  the  Cemmitles 
Managsaent  Secretariat  Geaeral 
Services  Adminiatratioa. 

NaoM  of  CovBitlsa:  IndasMai 
Advisory  CoounMlse  far  CoBpvtar  SM 
Infoimation  Science  and  EngineedBf. 

Purpose:  To  conplsflMot  dMsiaaal 
disciplinary  research  adviaory 
committees:  to  provide  a  focnm  enabltag 
the  Assistant  Director  and  oA^r  senior 
staff  of  the  Directorate  to  obtain 
industry  views  pertaining  to  desirable 
research  directions,  the  eeietive  status  of 
U.S.  and  foreign  research  and 
development  in  QBE  fields  and  bow 
CISE  impacts  on  this,  the  role  of  CISEin 
improving  U.S.  oompetitivenees,  and 
possible  methods  far  increasioi 
industry/uniwei  Slty/gineiMWt 
cooperation  and  ooBaboraBoB  hi 
research. 

M.  Rabscci  WisUar, 
Committee  Management  Offhxr. 
(FR  Doc.  89-2800  nied  2-Z-B0;  •:«  am] 
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The  National  Science  Foundation 
announces  the  foHowing  meeting: 
Name:  Review  Panel  lor  Infonnal 

Science  Education  PrograoL 
DataaadTime:  Ftibnary  la.  IflM.  bom 

9:30  am  to  4i)0  pm. 
Phce:  Childraa's  Tetavisioa  Woikshopti 

One  Lincoln  Plaza.  New  Yorit.  NY 

10023. 
Type  ofMeetwg:  Closed. 
Contact  Person:  Michael  Tenqrfetoa. 

Program  Director  for  Infannal 

Science  Education.  Room  635.  (202J 

357-7076. 
Summary  Minutes:  May  be  obtained 

from  the  Contact  Person  at  the 

above  number. 
Purpose  ofMeetJiig:  To  provide  advice 

and  recommendations  concerning 

support  for  research. 


Agenda:  To  review  and  evafaiate 
leseaich  proposab  aa  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  Tbe  proposals  being 
reviewed  indoda  iafonnatton  et 
propriety  confidential  nature, 
including  technical  infonnatiao: 
fiaandaldata.  such  as  salaries  and 
personal  information  concerning 
individuals  assodated  widi 
exemptions  (4)  and  (6)  of  the  S 
US.C  S62b(c).  GevetiBDeat  ta  te 
Sunshine  Act 
lanuary  SI.  Ifln. 

Rabeoca  Wiaklar, 

CoflMMOse  MaaagsoMat  Officar. 

|FR  Doa  flB-aaoi  FUed  S-a-«9: 84*  aa4 
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The  National  Sdence  Foundation 

announces  the  fbflowtng  meeting 

Name:  Inslruutiuual  Materials 
Development  Panel  Meeting. 

Date  and  Time:  February  10-11,  IMa 
firom  8:30  ajn.  to  MO  pan. 

Place:  National  Science  Foundation, 
1800G  St.  NW.  Washtaigton.  DC 
206n.  Rooms  612  and  643. 

Type  of  Meeting:  Closed  Meeting. 

Contact  Person:  Abee  J.  Moses  or  Mary 
Kohlerman,  National  Science 
Foundation.  1800  G  St.  NW. 
WariiiOgton.  DC  2058a  bstmctional 
Materials  Developm«it  Room  635- 
A  Fhone  (202)  357-7006. 

Summary  of  Minutes:  May  be  obtained 
from  the  Contact  persons  at  the 
above  address. 

Purpose  of  Meeting:  To  attend 
Instructional  Materials 
Development  Panel  and  provide 
advice  and  recommendatkms 
concerning  K-12  Madi,  Sdence  aad 
Technology  education. 

Agendo:  To  review  and  awaloale     - 
Instructional  Matariala 
.   Development  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Oa^ng:  The  propoaaii  being 
reviewed  iadtads  ImkenuUkmole 
propriety  confidential  induding 
nature,  induding  technical 
information:  finimdal  data,  aach  aa 
salaries  and  personal  information 
concerning  individuals  associated 
writh  the  proposals.  These  matters 
are  within  exemptions  (4)  and  (6)  of 
5  UJ&Xl  552b(c).  Goveramantia  the 
SansfaineAct 

RabeeoeWUkr. 

CamunittaeManagemeBSOfficet. 

Januaiy  31,  U>9l 

(FR  Dec.  «-JMS  BM  3-«-N:  «M  aii4 
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Hie  United  States  Nudear  Regdlatory 
Commission  (the  Commission)  is 
cBosidettag  issuanoa  of  an  axes^itioa 
from  the  scheduler  reqaiseneat  of  10 
CFR  50.33(kKlJ  to  Georgta  Power 
Company,  Ogiefliorpe  Power 
Corporation,  Mnnidpm  Ewctrie 
Authority  of  Georgia,  and  the  Ctty  of 
Daiton,  Georgia  (tiie  Uoenaee)  for  Vogtie 
Electric  Generattng  Plaiit  Unit  2  tVogtte 
2)  located  at  the  licensee's  site  in  Borice 
County,  Georgia. 


Identification  of  Imposed  Action 

10  CFR  80Laa(k)(l)  atataa.  "Each    . 
appBcatioa  shall  state:  For  an 
application  for  an  operating  license  for  a 
production  or  utflization  fodlity, 
information  in  Ae  form  of  a  report,  as 
described  in  f  50.75  of  this  part, 
indicating  how  reasonable  assurance 
will  be  provided  that  funds  wffl  be 
available  to  decommission  the  fadlity." 
10  CFR  50.75  establishes  requirements 
for  indicating  how  reasonable  assurance 
will  be  provided  that  funds  wiU  be 
available  for  decommissioning.  By  letter 
dated  December  13. 1988,  the  licensee 
requeated  an  exemption  from  the 
scheduler  requirement  of  10  CFR 
50.33(k)(l]  for  Vflgtle  2.  Each  holder  of  ail 
operating  licanae  is  required  to  submit  a 
decaBunissioning  funding  plan  oa  or 
before  July  26. 180a  The  licensee 
proposas  to  submit  the  decommissioning 
funding  plan  for  Unit  2  at  the  tisse  it 
anbmtta  the  deoommissiaaing  funding     • 
plan  for  Unit  1  for  which  ii  holds  aa 
opeaatiag  license,  that  is  by  )aly  28, 

vua. 

The  Need  for  the  Proposed  Action 

The  licensee  has  stated  that  eecfa  of 
the  plant'a  owners  must  evaluate  the 
funding  options  to  determine  which  is 
most  appropriate  for  th«n,  and  then  the 
owners  coUectively.  or  each  owner 
separately,  muat  effectuate  their 
dedsioaa  by  finawrial  instnuneat  Tim 
funding  report  and  certiflcatioa  are 
coaqitex  and  require  careful  and 
ddiberate  financial  planning.  The 
propoaed  exeaiptioa  is  needed  to 
provide  the  time  neceesary  to  petferm 
this  planning  properly  end  provide  an 
accurate  sntd  miuiiued  report. 
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Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  from  10  CFR 
S0.33(k)(l)  will  not  increase  the 
probabili^  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  cumulative  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  the  proposed  exemption 
would  result  in  no  significant 
radiological  enviroiunental  impact 
Additionally,  it  does  not  affect  non- 
radiological  plant  effluente  and  has  no 
other  enviroimiental  impact  Therefore, 
the  Commission  condudes  that  there  are 
no  significant  non-radiological 
environmental  impacU  assodated  with 
the  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effecte  that  would  result  &t>m  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacta 
need  not  be  evaluated. 

The  prindpal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts,  since  the  power  would  need  to 
be  replaced  by  power  generated  by 
another  source. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
coimection  with  the  Final  Environmental 
Statements  (construction  permit  and 
operating  license]  for  the  Vogtie  Electric 
(Uncrating  Fiant  Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agendes  or  persons. 

Finding  of  No  Significant  Impad 

The  Commission  has  determined  not 
to  prepare  an  enviroiunental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
enviroiunental  assessment  we  condude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  details  with  respect  to  this  action, 
see  the  request  for  exemption  dated 
December  13, 1988,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC 
and  at  the  Burke  County  Public  Library, 
412  4th  Street  Waynesboro.  Georgia 
30630. 

Dated  at  Roclcville.  Maryland,  this  30th  day 
of  January.  1989. 


For  The  Nudear  Regulatory  Commission. 
David  B.  Matthews. 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Projects — l/ll.  Off  ice  of  Nuclear 
Reactor  Regulation. 
(PR  Doc.  8»-25Sl  Filed  2-2-89: 8:45  am] 
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DPR-29;  DPR-30.  EA  88-1611 

Order  Imnfisinn  Civl  Mnnalarw 
Penalty;  ConMnonwaaith  Edtaon  Co. 


In  the  matter  of  Quad  Cities,  Units  1  and  2, 
Cordova,  Illinois. 

Commonwealth  Edison  Company, 
Cordova,  Illinois  (licensee]  is  the  holder 
of  Operating  Licenses  No.  Dm-29  and 
No.  DPR-30  (licenses)  issued  by  the 
Nudear  Regulatory  Commission.  The 
licenses  authorize  the  licensee  to 
operate  the  Quad  Cities  facility  in 
accordance  with  the  conditions 
specified  therein. 

n 

NRC  inspections  of  the  licensee's, 
activities  imder  the  licenses  were 
conducted  on  April  18-22,  May  2-6, 11, 
31  and  June  1, 1988.  The  resulta  of  these 
inspections  indicated  that  the  licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirementa.  A 
Kvritten  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  served  upon  the  licensee 
by  letter  dated  September  15, 198a  The 
Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRCs 
requirementa  that  the  licensee  had 
violated,  and  the  amounta  of  the  dvil 
penalties  proposed  for  the  violations. 
The  licensee  responded  to  the  Notice  by 
letter  dated  October  17, 1988.  In  ita 
response,  the  Ucensee  admitted 
Violation  lA  and  paid  the  assodated 
civil  penalty.  With  respect  to  Violation 
13,  the  licensee  acknowledged  that  no 
formal  evaluation  of  continued 
operation  with  grounds  in  the  IX] 
system  was  performed  pursuant  to  10 
CFR  50.59.  but  requested 
reconsideration  of  the  dvil  penalty  on 
the  basis  that  (1)  the  dvil  penalty 
partially  duplicated  the  escalated  civil 
penalty  assessed  for  Violation  I.A.  and 
(2)  the  mitigation  factors  in  10  CFR  Part 
2,  Appendix  C.  Section  V.B..  were  not 
appropriately  applied  in  assessing  the 
penalty. 

m 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact 
explanations,  and  argument  for 
mitigation  contained  therein,  the  Deputy 


Executive  Director  for  Regional 
Oi>erations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  the 
original  penalty  proposed  for  Violation 
13,  as  designated  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty,  should  not  be  mitigated. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C  2282. 
Pub.  L.  96-295)  and  10  CFR  2.205,  it  is 
hereby  ordered  that 

The  licensee  pay  a  dvil  penalty  in  tfie 
amount  of  Fifty  Thousand  Dollars 
($50,000)  within  30  days  of  the  date  of 
this  Order,  by  dieck,  draft  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Diredor,  Office  of  Enforcement  U.S. 
Nudear  Regulatory  Commission.  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  cleariy 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Diredor,  Office  of 
Enforcement  U.S.  Nudear  Regulatory 
Commisison,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  with  a 
copy  to  the  Assistant  General  Counsel 
for  Enforcement  the  Regional 
Administrator,  RID,  and  to  the  NRC 
Resident  Inspector,  Quad  Cities,  Unite  1 
and  2. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Ucensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requeste  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 
whether  on  the  basis  of  Violation  LB  set 
forth  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
referenced  in  Section  D  above,  which 
the  Ucensee  has  admitted,  the  Order  to 
pay  a  Fifty  Thousand  DoUar  dvil 
penalty  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 
lamas  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

Dated  at  Roclcville,  Maryland,  tliis  23rd  day 
of  January  1988. 
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AppMHuX" 

On  September  15, 1988,  a  Notice  of 
Violatioa  and  Proposed  Imposition  of 
Civil  Psoolty  (Notice)  was  issued  for 
violations  identified  during  an  NRC    . 
inspection.  Commonwealm  Edison  ~     <■■ 
Companjr  leeponded  to  the  Notice  on 
October  17. 1968.  With  respect  to 
Violation  I.E.  the  licensee 
acknowledges  that  so  fbrmal  evaluation 
of  contyi«ed  operation  with  grounds  in 
the  DC  System  was  petrermed  pursuant 
to  10  CFR  SBJO,  bat  requests  mitigation 
of  the  dvil  penalty. 

RestatemaU  0/  Violation 

I.&  10  CFR  SOJWMl)  requires  that 
the  licensee  maintain  recotde  of  changes 
in  the  fiadHty.  to  the  extent  that  the 
changes  oanstMule  dwnaes  ia  the 
facihtjr  as  duauibed  is  lie  Safety 
Analysis  Bspart.  TluBe  records  anit 
include  a  writtan  safety  evahiatioa 
which  provides  the  bases  for 
determining  that  the  change  does  not 
involve  an  unreviewed  safety  question. 
A  proposed  change  iavolvea  an 
unrevtewed  safety  quaetfaw  if  die 
probability  of  oocurrsnca  of  a 
malfunction  of  equipoMBt  iasportanf  to 
safety  previously  avahtatad  ia  the 
Safety  Aaalysia  Report  vuv  be 
increased. 

Final  Safety  Analysis  R^ort  Sectkn 
8.2.3.2.2  sUtes,  "The  125  volt  battery 
system  operates  ungrounded  with  a 
ground  detector  alann  set  to  annunciate 
the  first  ground.  In  adidtian.  the  ground 
fault  reaistaaoe,  and  the  time  at  which  a 
ground  hult  occur*,  is  recorded  by  a 
recording  voltmeter.  Thus,  multiple 
grounds,  the  only  reasonable  mode 
failure,  are  extremely  unlike^." 

Contrary  to  the  above,  at  the  time  of 
the  inspection  the  licensee  did  not  have 
a  written  safety  evalAation  lor  operating 
the  ungrounded  ESS  OIV 1 125  volt 
battery  system  from  February  1986  until 
July  1986  with  several  grounds, 
constituting  a  change  in  the  facility  as 
described  in  the  safety  analysis  report 
This  change  invohres  an  unreviewed 
safety  question  because  it  increases  the 
probability  of  occurrence  of  a 
malfunction  caused  by  the  ESS  DIV 1 
125  voh  battery  system. 

This  is  a  Severity  Level  III  violation 
(Suppieraent  I).  OvH  Penalty— «XMno 

Summary  ofLicm>Me« '»  Response 

The  licensee  acknowledges  that  no 
formal  evaluation  of  continued 
operation  with  grounds  in  the  DC 
system  was  performed  pursuant  to  10 
CFR  50J8.  In  view  of  this  escalated 
penalty  for  Violation  LA.  the  licensee  is 
requesting  mitigatton  of  the  penalty  for 
Violation  LB  since  it  believes  ttie 


penalty  partially  dupficates  the 
escalated  penalty  proposed  for  Vtiriatlon 
LA.  Fv  this  reaaon.  tlw  boensee 
requests  woanstders^toa  of  the  oivM 
penalty  for  Violation  13.  Additionafiy. 
the  liceMec  daiBS  fldligatioB  is 
appropriate  because  its  oomcthw 
actions  were  unusually  prompt  and 
extensive,  and  proper  credit  was  iu)t 
given  for  its  past  good  parformaace 
Uivolving  safety  evaluations. 

NRC  Evahiation  of  Licensee's  Response 

The  licensee  contends  that  a  civil 
penalty  should  not  be  proposed  for 
Violation  LB  because  it  partially 
duplicates  the  escalated  penalty  for 
Violation  LA.  The  NRC  staff  concludes 
that  the  licensee  has  not  property 
considered  the  factors  that  foimed  the 
baris  for  escalating  die  dvH  penalty  for 
Violation  LA  and  proposhg  the  civil 
penalty  for  Violation  LE  The  escalation 
of  the  civil  penalty  for  Violation  LA  for 
failure  to  t^e  prompt  and  extensive 
corrective  actions  to  prevent  1  ecuiieucie 
was  based  on  the  licensee's  failure  to 
correct  the  problem  despite  three  clear 
opportunities  to  do  so. 

Violation  LB  represents  a  much 
broader  concern  than  merely  the 
hoensee's  failure  to  adeqvately 
disposition  tiie  particular  ground 
indication  that  resulted  from  the 
improper  wiring  of  the  emergency  diesel 
generator  iJiuuiky  and  constituted  one 
of  the  opportunities  to  discover  and 
correct  the  wirhig  problem.  Rather, 
Violation  LBeencems  the  licensee's 
failure  to  properly  evaluate  and 
disposition  indicattons  of  various 
system  grounds  daring  the  stated  tisM 
period.  The  Uoensee's  failure  to  properly 
evalaato  ftwseToimds  on  an 
ungrounded  system  is  a  significant 
coacern  to  the  NRC  staff  as  the 
evaluation  of  socha  condition  is 
required  by  10  CFR  80.80.  Therefore,  the 
problem  warrants  the  issuance  of  a 
separate  Severity  Level  ffl  violation  and 
the  proposal  of  a  civil  penalty. 

In  assessing  the  escalation  and 
mitigation  fa^rs  in  the  Enforceneot 
PoUcy,  NRC  considered  aQ  five  factors 
and  determined  that  no  escalation  or 
mitigation  of  the  base  penalty  was 
warranted.  The  NRC  staff  determined 
and  the  Hoensae  has  ayeed  that  no 
change  was  warranted  for  identification 
and  reporting,  prior  notice,  or  multiple 
notice,  or  mult^le  occurrences. 

Concerning  the  Ucensee's  request  for 
reconsideration  of  the  civil  penalty,  dM 
licensee  addresses  two  areas:  (1)  Past 
performance  and  (2)  corrective  action. 
The  licensee  states  that  its  past 
perfonnance  involving  safety 
evaluations  has  been  good,  and  ite 
review  of  violations  idmtified  by  the 


NRC  for  a  three  year  ported  did  not 
show  any  past  violations  for  not 
perforsung  adequate  evoluatioos.  For 
this  reason,  the  licensee  believes  that 
the  civil  penalty  siMmld  be  mitigated. 
IfceMRC  staff  review  ef  the  bconaert 
past  perftwiasTti  siwws  that  Hwre  weer' 
two  previons  violations  of  U  CFR  80J> 
identified  by  the  NRC  in  earfy  1908  as 
deecribed  in  Inspectian  Reports  Na  91^-  - 
2S4/88002(DRP)  and  No.  50-205/ 
86002(DRP).  After  considering  that 
information  along  with  the  licensee's 
SALP  ratings  in  the  general  area  of 
concern,  the  NRC  staff  concluded  that 
no  basis  existed  for  mitigation  of  the 
civil  penalty  for  past  performance. 

With  regard  to  tiie  licensee's 
corrective  actions,  the  NRC  stalf  agrees 
that  the  steps  taken  to  raise  the  level  of 
sensitivity  for  resolving  potential  safety 
issues,  swch  as  ttie  pound  problefa,  are 
indicative  of  broad  based  ciw  recti  »e 
actions.  However,  the  NRC  concludes 
that  the  licensee's  interim  policy  for 
dealing  with  DC  power  system  grounds 
does  not  provide  timely  resolution  or 
proper  evaluation  of  system  grounding 
problems.  The  licensee's  interim  policy 
allows  a  significant  ground  (greater  than 
or  equal  to  115  volts)  to  exist  for  up  to  14 
days  prior  to  location  and  removal  or 
justification  of  continued  operation.  The 
NRC  staff  concludes  that  such  a  time 
period  is  onacceptably  long  given  the 
magnitude  of  a  significant  ground.  The 
licensee's  evaluation  of  grounds  under 
the  interim  policy  is  insufficient  in  that  it 
is  based  solely  on  the  magnitude  of  the 
ground.  To  provide  a  proper  evaluation, 
other  factors  such  as  consideration  of 
the  specific  equipment  affected,  the 
nature  of  the  groond.  md  die  presence 
of  previously  existing  grounds  should 
also  be  considered.  On  balance,  the 
NRC  staff  finds  no  basts  for  mitigatii^ 
the  civil  penalty  for  corrective  actions. 

In  sumaary,  NRC  properly  considered 
all  five  factors  in  Section  V3  of  the 
enforcement  policy  and  cnrectiy 
determined  that  no  change  to  the  base 
civil  penalty  is  appropriate. 

NRC  Conclusion 

For  reasons  set  forth  herein,  the  NRC 
staff  has  concluded  tiiat  the  licensee  has 
not  provided  an  adequate  basis  for 
remission  or  mitigation  of  the  civil 
penalty  proposed  for  Violation  I A 
Cottseqnentty.  the  civil  penalty  in  the 
aount  of  $80,000  should  be  imposed. 
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(Docket  No.  80-244] 

Rochester  Gas  and  Electric  Corp^ 
wonsMiaraoon  or  isstianca  or 

A  ^^^,^,^^^^,^^  A^.  raw  Ilia.  ,  ^\^.^,^AAk»4K 

Ainaoanieni  10  racony  uperranQ 
I  irnnaa  and  Oneorlunltv  lorHearlna 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  Facility  Operating  License  No. 
DPR-18,  issued  to  Rochester  Gas  and 
Electric  Corporation  (the  licensee),  for 
operation  of  the  Ginna  Nuclear  Power 
Plant  located  in  Ontario,  New  York. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  on 
the  safety  injection  and  residual  heat 
removal  pump  recirculation  systems. 
These  changes  are  related  to  pump  start, 
operation,  and  minimum  discharge 
pressure  for  certain  flow  rates.  The 
discharge  pressure  of  the  system  pump 
is  bailed  on  an  assumed  conservative 
degradaticm  of  the  pump  head  capacity 
that  may  occur  due  to  wear  of  the  ptmip. 
In  addition  to  the  above  changes,  the 
amount  of  the  boric  acid  in  the  storage 
tanks  must  be  increased  as  a  result  of 
the  larger  recirculation  lines  that  will  be 
installed  in  the  safety  injection  and 
residual  heat  removal  systems.  All  of 
the  aforementioned  changes  are  being 
carried  out  in  accordance  with  NRC 
Generic  Letter  88-04,  Potential  Safety- 
Related  Pump  Loss.  Modifications  are 
required  in  order  to  increase  margins  of 
pump  protection  during  conditions 
which  require  pump  operation  at 
minimum  flows.  These  conditions  exist 
when  the  reactor  coolant  system 
pressure  is  higher  than  the  shutoff  head 
-  of  the  pumps,  particularly  during 
surveiUance  testing. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  6, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  wdiose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  im  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 


Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  eind  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petititm  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  filed  a  supplement  to  the  petition 
to  intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
htigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  metiers  within  the  cope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitied  to 
participate  as  a  party. 

Those  permitied  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 


2120  L  Sti«et  NW.  Washington,  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  or  representative  for  the 
petitioner  prompUy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-800-325-8000. 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Richard  H.  Wessman. 
Project  Directorate  1-3:  (petitioner's 
name  and  telephone  number);  (date 
petition  was  mailed);  (plant  name);  and 
(publication  date  and  page  number  of 
this  Federal  Rsgistar  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  Harry 
Voigt  LeBoeuf,  Lamb,  Leiby  and  McRae, 
Suite  1100, 1333  New  Hampshire 
Avenue,  NW.,  Washmgton.  DC  20036. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  ccmsideration  in 
accordance  with  10  CFR  50.91  and  50.92 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  21  and  29. 
1988,  which  is  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Sb«et  NW.,  Washington,  DC 
20555,  and  at  the  Rochester  Public 
Library,  115  South  Avenue.  Rochester, 
NY146ia 

Dated  al  RockviUe,  Maryland,  this  23rd  day 
of  January  1989. 

For  the  Nuclear  Regulatory  Cnmnii«ston 

Rkhaid  a  Wasnui. 

Director,  Project  Directorate  1-3.  Division  of 
Reactor  Projects  J/IJ.  Office  of  Nuclear 
Reactor  RagulatMn. 

[FR  Doc.  8&-2S47  Filed  2-2-88:  &45  am] 
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SoutlMfn  CaWocnta  Edtoon  Co>  and 
San  Oiago  Qa«  and  B*^le  COnSan 
Onofra  Nuolaar  Qanacattng  Station, 
Unit  No«  Ij  Envlporanantal  Aaaaaainant 
and  HndbiQ  of  NoSionNlcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al.,  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1,  located 
in  San  Diego  County,  California. 

BaviramiMiital  Asaessment 

Identification  of  Propoeed  Action 

The  proposed  amendment  is  a  request 
to  revise  Appendix  A  Technical 
Specifications  to  incorporate  limiting 
Conditions  for  Operation  and 
Surveillance  requirements  for  the 
revised  Auxiliary  Feedwater  System 
(AFWS).  To  eliminate  single  faihire 
susceptibilities  in  the  AFWS,  a  third 
pump  will  be  added.  The  revised  system 
configuration  will  consist  of  two  trains, 
with  the  new  pump  on  one  train  and  the 
existing  two  pumps  on  the  other  train. 
The  new  system  will  start  automatically 
with  a  lead  train  providing  the 
necessary  decay  heat  removal 
capabiUty,  and  the  cecond  train 
remaining  in  standby  to  provide  flow 
should  a  malftinction  occur  in  the  lead 
train.  To  preclude  exceeding  water 
hammer  limits,  train  interlocks  and 
mechanical  flow  restrictors  will  be 
incorporated  into  the  new  design.  In 
addition,  the  minimum  volume  of  water 
required  to  be  available  in  the  AFW 
storage  tank  would  be  changed  from 
isaooo  gallons  to  190,000  gallons. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  implement  the  changes  described 
above,  improving  the  auxiliary 
feedwater  system  reliability,  and  also 
correct  a  siii^e  failure  deficiency  in  the 
auxiliary  feedwater  system. 

Environmental  Impacts  of  the  Propoeed 
Action 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident  Consequently,  any  radiological 
releases  resulting  bom  an  accident 
would  not  be  significantly  greater  than 
previously  determined,  llie  proposed 
amendment  does  not  otherwise  affect 
routine  radiological  plant  effluents. 
Ilierefore.  the  Commission  concludes 


that  diere  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Fedanl  Register  on  January  IZ 1969  (54 
FR 1280).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Because  the  Commission  has 
concludeil  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofi«  Nuclear  Generating  Station.  Unit 
No.  1.  dated  October  1973. 

Agencies  and  Persons  Consulted  ■ 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendment  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Flndiag  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  8. 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW.,  Washington. 
DC  20555,  and  at  the  General  Library, 
Univeraity  of  California.  P.O.  Box  19557, 
Irvine.  California  92713. 

Dated  at  Rocliville,  Maryland,  this  2Sth  day 
of  January  1989. 


For  the  Nuclear  Regulatory  Commission. 
Robert  B.  Saonraitfa. 
Acting  Director.  Project  Directorate  V, 
Division  of  Reactor  Projecta — ///,  IV,  Vand 
Special  Project*.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Dog.  89-2S48  Filed  2-2-80: 8:45  am] 
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SoutiMm  CaHfomia  Edtoon  Ca  and    . 
San  DIago  Qaa  and  Elactrte  Co^  San 
Onofra  Nudaar  Qanaratina  station. 
Unit  No.  tj  Enviroraiiantai  Aaaaaamant 
and  nndbM  of  Ho  Slaiificant  Imoaet 

[OodMtNa  50-206] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendeot  to 
Provisional  Operating  License  No.  DPR- 
13  issued  to  Southern  California  Edison 
Company,  et  al.,  (the  hcensee),  for 
operation  of  San  Onofie  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County,  California. 

Enviroomental  Assasnnent 

Identification  of  Proposed  Action 

The  proposed  amendment  is  a  request 
to  revise  Technical  Specification  4.2, 
"Safety  Injection  and  Containment 
^ray  System  Periodic  Testing,"  to  add 
a  new  surveillance  requirement  for  the 
proposed  trip  of  the  safety  injection  and 
main  feedwater  pumps  on  low-low 
refueling  water  storage  tank  (RWST) 
level.  The  proposed  modification  is 
designed  to  ensure  that  safety  injection 
flow  is  terminated  at  the  correct  time 
and  to  minimize  operator  actions  that 
may  need  to  be  taken  in  the  short  time 
frame  of  a  few  minutes.  The  proposed 
change  would  also  revise  the  diesel 
generator  load  rejection  surveillance 
test  from  3220  Kw  to  4000  Kw  since  the 
safety  injection  and  feedwater  pumps 
would  be  tripped  simultaneously  with 
the  new  trip  circuit  on  low-low  RWST 
level.  The  surveillance  test  would 
periodically  confirm  (at  least  every  18 
months)  that  these  pumps  can  be  tripped 
as  designed  without  causing  a  diesel- 
generator  trip  from  overspeed. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  authorize  the  licensee  to  make  the 
changes  described  above. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  reduce  the 
reliance  on  prompt  operator  action  and 
thereby  improve  the  reliability  of  the 
safety  injection  system. 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
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probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident  Consequently,  any  radiological 
releases  resulting  from  an  accident 
would  not  be  significantly  greater  than 
previously  determined,  llie  proposed 
amendment  does  not  otherwise  affect 
routine  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
enviroimiental  impacts  associated  with 
the  proposed  amendment  The 
Commission  also  concludes  that  the 
propoeed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  die  proposed  amendment  does 
not  affect  nonradidogical  plant  efiloents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of    . 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  pwUsbed  in  the 
Federal  RegMer  on  January  17. 1980  (54 
FR  1800).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Pn^toeed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
tlie  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  ofheaouicee 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station,  Unit 
No.  1.  dated  October  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendment  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Hmfing  of  no  Significant  impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
sig^cant  effect  on  the  q\iality  of  the 
human  environment 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  11. 1988. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docum«it 
Room.  2120  L  Street  NW..  Washington. 
DC  20555.  and  at  the  General  Library, 
University  of  California.  P.O.  Box  19557. 
Irvine.  C^ornia  92713. 

Dated  at  Rockville.  Maryland,  this  2Sth  day 
of  January  1989. 
For  Dm  Nuclear  Regulstory  Commissiao. 

ROlMrt  B.  SlHMfUilil, 

Acting  Director,  Profect  Directorate  V, 

Division  of  Reactor  Prefects   ill  IV,  Vand 

Special  Pn^ects,  Office  of  Niiclear  Reactor 

Reflation. 

(FR  Do&  a»-3S«0  Filed  2-2-80;  «;45  am] 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

conunniion  iiaaiaiy  ana  aMvong 

AOCNCV:  Physician  Payment  Review 

Commission. 

action:  Notice  of  Hearing  and  PnUic 

Meeting. 


r:  The  Fliysidan  Payment 
Review  Commission  will  hold  a  hearing 
on  Wednesday.  Febroary  8, 1989  for 
interest  groups  to  comment  on  issues 
that  the  Commission  will  address  in  its 
upcoming  report  to  Congress.  Ilie 
hearing  is  sdieduled  from  fteOO  sjd.  to 
5K)0  pjD.  at  the  Ramada  Renaissance 
Hotd.  1143  New  Hampshire  Avenue 
NW.  (between  L  and  M  Streeto).  In 
addition  to  the  hearing  on  February  8. 
the  Commission  will  hear  testimony 
from  groups  representing  beneficiaries 
at  its  meeting  on  the  morning  of  Friday, 
February  10. 

The  Commission  wiO  hold  its  regular 
public  meeting  on  Thursday,  February  9, 
1989,  from  9A>  a  jn.  to  5:00  pjn.,  and 
Friday,  February  la  1989,  from  8:30  pan. 
to  approximately  4:00  p.m..  also  at  the 
Ramada  Renaissance  Hotel.  The  agenda 
for  that  meeting  will  include  a  status 
report  on  the  Commission's  work  to 
develop  a  relative  value  scale  and 
discussion  of  coding  and  determining 
relative  work  values  for  evaluation  and 
management  services,  transition  from 
the  current  payment  system  to  a  fee 
schedule,  processes  for  updating  the  fee 
schedule,  preliminary  renilts  of 
simulations  of  the  impact  of  a  fee 
schedule  on  beneficiaries,  alternative 
options  for  assignment  policy,  issues 
related  to  care  of  geriatric  patients, 
utilization  and  quality  review  and 
expenditure  targets. 
ADOWHa:  The  Commission  office  is 
located  in  Suite  510. 2120  L  Street  NW.. 


Washington.  DC  The  telephone  number 
is  202/653-722a 

KM  WRTMBI  WtFOMIUHnon  COHTACTt 

Lauren  LeRoy,  Deputy  Director,  202/ 

653-722a 

PaaJB-CinsiiiMg. 

Executive  Director 

[FR  Doc.  89-2S24  Filed  2-2-80;  8:45  aonj 


PRESIDENT'S  COMMIIICION  ON 
FEDERAL  ETHICS  LAW  REFORM 


ACTION:  Notice  of  meetings  of 
President's  Commission  on  Federal 
Ethics  Law  Reform. 


:  This  notice  announces  two 
meeting  of  the  President's  Commissioa 
on  Federal  Ethics  Law  Reform.  The 
purpose  of  these  meetings  is  to  cootinae 
woiic  on  the  Commissioo's  assigned 
tasiu  which  is  the  provision  of 
recommendations  to  the  President 
regarding  any  necessary  changes  and/or 
improvements  in  the  govemmentwide 
ethics  program.  Also  included  is  an 
explanation  of  why  15  days  notice  of  the 
February  14  meeting  could  not  be 
provided  to  the  public.  Notice  is 
required  by  the  Federal  Advisory 
Committee  Act  5  U.S.C  App.  2.  and  its 
implementing  regulation.  41  CFR  lOlA. 

DATC  February  14, 1989  and  February 
22. 1989. 9  ajn. 


:  U.S.  Dq»artnieat  of  Justice. 
10th  Street  and  Constitution  Avenue 
NW..  Conference  Room  B.  Wasliington. 
DC  2053a 


TOR  RMTNBR  MFONHATNM  CONTACTS 

Janis  A.  Sposato.  General  Counsel 
Justice.Managenient  Division,  at  202- 
633-3452. 


ITKNC  It  was 

not  possible  to  provide  15  days  notice  of 
the  February  14  meeting.  The 
Commission  was  not  established  until 
Wednesday,  January  25. 1969.  The  fint 
meeting  has  been  sdieduled  for 
February  7. 1969.  Since  the  Executive 
Order  requires  a  report  by  March  9. 
1989.  all  meetings  are  being  scheduled 
on  an  expedited  basis. 

Members  of  the  public  wiio  wish  to 
present  written  statements  concerning 
the  Federal  ethics  program  are  invited  to 
send  such  statements  to  the  Commission 
at  the  following  address:  President's 
Commission  on  Federal  Ethics  Law 
Reform.  US.  Department  of  Justice. 
Tenth  and  Constitution  Avenue  NW.. 
Washington.  DC  2053a 

The  Commission  has  not  yet  reached 
a  decision  as  to  whether  it  will  have 


/ 
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time  to  accept  oral  testimony.  If  any 
member  of  the  public  ia  interested  in 
giving  such  testimony  pleaaa  contact 
Amy  L  Schwartx.  Executive  Director  of 
the  Commission,  at  202-456-7953. 

Persons  who  wish  to  attend  one  or 
more  of  the  Commission's  meetings 
should  contact  Jean  Schmidhn  at  202- 
633-4667  prior  to  the  meeting  in  order 
that  buil(Ung  access  may  be  facilitated. 
Visitors  shmild  use  the  entrance  at  the 
center  of  tlw  Constitution  Avenue  side 
of  the  building,  midway  between  Ninth 
and  Tendi  Sheets.    - 
Makoba  WUkay. 
Chairmaa. 
pit  Doc  80-2714  PiM  3-»-8Qt  fr4S  am] 

I  COOa  441S-«MI 


SECURITIES  AND  EXCHANGE 


Fonne  Under  Review  by  the  Office  Of 
MeneQemenl  end  BudQei 

Agency  Qearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commiseion.  Office  of  Consumer 
Affairs,  450  Fifth  Street.  NW.. 
Washington.  DC  2054a 


Rule  17Ad-4  (b)  and  (c):  FUe  Na  270-204 
Rule  17Ad-ll:  File  Na  270-281 
Rule  17Ad-13;  PUe  No.  270-263 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1900 
(44  U.S.C  SSOI  »t  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  the  following  rules  under  the 
Securities  Exchange  Act  of  1934  for 
pioa  pa  ncy 

Rule  17Ad-4  (b)  and  (c)  (15  U.S.C  78 
etaeq.),  which  generally  requires 
transfer  agents  to  prepare,  maintain,  and 
under  certain  circumstances,  file  a 
Notice  of  exempt  status  or  loss  of 
exempt  status  with  their  appropriate 
regulatory  authority.  Seventy  transfer 
agmts  incur  an  estimated  average 
burden  of  thirty  minutes  in  order  to 
comply  with  this  rule. 

Rule  17Ad-ll  under  the  Securities 
Exchange  Act  of  1934.  which  generally 
requires  transfer  agents  to  file  reports 
regarding  aged  record  differences,  buy- 
ins,  and  failure  t6  post  certificate  detail 
to  master  security  holder  and  subsidiary 
files.  One  hundred  and  fifty  respondents 
incur  an  estimated  average  burden  of 
thirty  minutes  to  comply  with  the  rule. 

Ride  17Ad-13  under  me  Securities    i 
Exchange  Act  of  1934,  which  requires 
certain  registered  transfer  agents  to  file 
annually  a  study  and  evaluation  of 
internal  accounting  control  Two 


hundred  respondents  incur  an  estimated 
average  burden  of  one  hundred  and 
seventy-five  hours  to  comply  with  the 
rule. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even 
represMitative  summary  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash.  Deputy 
Executive  Director.  450  Hfth  Street 
NW.,  Washington.  DC  20649-6004.  and 
Gary  Waxman.  Qearance  Officer, 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (3235-0341 
for  Rule  17Ad-4  (b)  and  (c).  3235-0261 
for  Rule  17Ad-ll,  and  3235-0263  for 
Rule  17Ad-13)  Room  3208  New 
Executive  Office  Building.  Washington. 
DC  20643. 
looalhaa  G.  Kata, 

Secretary.  ""         .  . 

January  27, 1988. 

(PR  Doc.  88-2553  Filed  2-2-89;  8:45  am] 
MJJNQ  COOK  Mw-et-e 
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American  Olutfc  EKChenje,  Inc.; 
Of  nopoeeomeeMienye  tieieimQi 
Uettng  Feee  for  Non4J A  Pomicled 


Pursuant  to  section  19(b)(1).  15  U.S.C 
78s(b)(l).  of  the  Securities  Exchange  Act 
of  1934  ("Act)  and  Rule  igb^ 
thereunder,  17  CFR  24ai9b-4,  notice  is 
hereby  given  that  on  January  23. 1986, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("SEC'  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  L II  and  in  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  ctmunents  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Ragulatary  Organixattoo's 
StatemaBt  of  the  Tenns  of  Substance  of 
the  Pmpoead  Rule  Change 

The  Exchange  is  proposing  to  amend 
section  140  of  the  Amex  Company  Guide 
to  provide  reduced  original  listing  fees 
to  all  non-U.S.  domiciled  companies 
seeking  to  list  on  the  Amex,  whose 
shares  are  already  listed  and  traded  on 
a  foreign  exchange. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 


Secretary,  Amex  and  at  the       '  •'"    "    r 

Commission.  -•' 

.    - "..  =.'• 

n.  Self-Ragalatary  OiganisaUoa'a 

Statement  of  the  Purpose  of,  and 

Statutory  Basis  for.  Ifae  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning      ^ 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (AJ.  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose  "^    •  -     ■  ■     ; 

In  order  to  provide  an  incentive  for 
foreign-based  companies  to  list  on  the 
Amex,  the  Exchange  believes  that  it  is 
appropriate  to  ofier  a  reduced  original 
listing  fee  for  all  non-U.S.  domiciled 
companies  whose  shares  are  already 
listed  and  traded  on  other  foreign 
markets.  Reducing  the  fees  as  proposed 
would  recognize  the  fact  that  these 
companies  have  already  paid  a  listing 
fee  in  their  country  of  domicile,  and 
although  seeking  to  expand  the  market 
for  their  shares,  may  be  hesitant  to  incur 
an  additional  fee  to  list  on  the  Amex, 
particularly  since  the  number  of  shares 
(or  ADRs)  to  be  held  by  U.S.  investors  is 
likely  to  be  relatively  insignificant 
compared  to  the  total  number  of  these 
companies'  shares  held  on  worldwide 
basis. 

The  Exchange  proposes  to  offer  a  50% 
discount  from  the  existing  initial  listing 
fee  rate  structure,  subject  to  a  maximum 
charge  of  $304)00  to  all  non-U.S. 
domiciled  companies.  This  fee  is  based 
on  the  current  initial  listing  charge  to 
Canadian-based  companies.  In  1985  die 
Exchange  reduced  its  initial  listing  fee 
structure  for  Canadian  companies  as  an    ' 
incentive  for  them  to  list  on  the  Amex. 
Since  that  time,  11  Canadian  companies 
have  joined  the  Amex.  as  compared 
with  four  in  the  prior  2  V^  year  period. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  is 
general  and  furthers  the  objectives  of 
section  6(b)(4)  in  particular  in  that  it 
achieves  a  reasonable  balance  between 
the  Exchange's  objective  of  attracting  an 
adequate  number  of  non-U.S.  domiciled 
listed  companies  and  its  need  for  a 
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reasonable  level  of  listing  revenue.  This 
assures  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Amex  members  and  issuers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition.  On  the 
contrary,  it  is  intended  to  enhance 
competition  between  markets. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  res]}ect  to  the  proposed 
rule  change. 


m.  Date  of  Effecdveness  of  the 
Proposed  Kule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

~1V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing.  In 
particular,  the  Commission  is  interested 
in  hearing  frt>m  U.S.  domiciled 
companies  whose  shares  are  already 
Usted  and  traded  on  the  Amex.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  5  U.S.C.  552.  will  be 
,  available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 


caption  above  and  should  be  submitted 
by  Februcuy  24, 1989. 

For  the  Commission.  l>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  3a  1988. 

Jonathan  G.  K^lz. 

Secretary. 

(PR  Doc.  89-2555  Filed  Z-Z-89:  (fc45  am] 

sauNO  cooe  mio-«i-« 


Na  34-26500;  Fie  No.  8n-NASf>- 


l 
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Self  Regulalory  OfQenwMon^ 
Netionel  Aaeocietlon  of  Secuntiee 
Deelere,  Inc4-0rder  Approving 
Propoeed  Rule  Ctienge  Relating  to  the 
Definition  of  the  Term  "Bone  FMe 
neeeeron 

The  National  Association  of  Seciuities 
Dealers,  Inc.  ("NASD")  submitted  a 
proposed  rule  change  on  October  12. 
1988  (and  an  amendment  thereto  on 
December  8, 1988),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-4 
Uiereunder  to  amend  section  24(b)(2)  of 
Article  III  of  the  NASD  Rules  of  Fair 
Practice  and  the  Board  of  Governors' 
Interpretation  thereunder  to  conform  the 
definition  or  "bona  fide  research"  to  the 
standard  announced  by  the  Commission 
in  1966  with  respect  to  the  meaning  of 
"research"  under  section  28(e)  of  the  \ 
Securities  Exchange  Act  of  1934,  as 
amended.  In  addition,  the  amendment 
deleted  reference  to  the  Conunission's 
1976  Release  in  order  to  substitute  the 
revised  standard  (announced  in  the  1988 
Release)  to  be  used  in  determining  what 
products  and  services  shall  be  deemed 
protected  "research." 

Notice  of  the  proposed  rule  change 
together  with  the  substance  of  the  terms 
of  the  proposed  rule  change,  as 
amended,  was  given  by  the  issuance  of 
the  Conunission  release  (Seciirities 
Exchange  Act  Release  No.  28375, 
December  20, 1988)  and  by  publication 
in  the  Federal  Register  (53  FR  52288. 
December  27. 1988).  No  conunents  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the  ~ 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  with  the  requirements  of 
section  15A  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change,  SR-NASD-«8-47, 
be,  and  hereby  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(aMlZ). 
Jonathan  G.  Katx. 
Secretary.  ^. 

Dated:  January  27. 1986. 

[FR  Doc.  89-2554  Filed  2-2-89;  8:45  am) 
■axMO  cooe  soio-st-a 


Na  IC-16766;  (812-7157)] 

Group  PIc  end  Legel  4 


Legalft 
Generel 


January  aa  1989. 

Agency:  Securities  and  Exchange 
Commission  ("SEC'). 

Action:  Notice  of  Application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Legal  ft  General  Group  PIc 
and  Legal  ft  General  Finance  Inc. 
("Applicants"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  1940  Act 

Summary  of  Application:  Applicants 
seek  an  order  exempting  diem  from  all 
provisions  of  the  1940  Act  so  that  they 
may  issue  and  sell  in  the  United  States 
unsecured  prime  quality  qpmmercial 
paper  and  debt  securities 
unconditionally  guaranteed  by  Legal  ft 
General  Group  PIc. 

Filing  Date:  The  Application  was  filed 
on  October  20. 198& 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appUcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  adc  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m.,  on 
February  23, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  the  Secretary  of  the  SEC 

Addresses:  Secretary,  SEC  450  Fifdi 
Sti«et  NW,  Washington,  DC  20549. 
Applicants,  Legal  ft  General  Group  Pic. 
Temple  Court  11  Queen  Victoria  Street 
London  EC4N  4TP.  England. 

For  Further  Information  Contact:  Bibb 
L  Strench,  Staff  Attorney  (202)  272-2856 
or  Karen  L.  Skidmore,  Branch  Chief  (202) 
272-3023,  Office  of  Investment  Company 
Regulation. 

Supplementary  Information:  The 
appliction  is  a  simunary  of  the 
appUcation:  the  complete  application  is 
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•vailaUa  fM*  a  fn  froa  oMiOT^SECfe 
Public  RcfsniKS  Brandi  in  psnon.  or 
Um  SECt  comnwrcial  copier  (BOO)  231- 
3282  (in  Maryland  (301)  256-1300). 

AppHcanIs' RepraMOtativM 

1.  Legal  ft  General  Group  Pic  {^'UC") 
is  a  hohting  company  incorporated  in 
England  whose  direct  and  bidirect 
subsidiaries  are  engaged  wuildwide 
primarily  in  the  insurance  and 
reinsurance  business  and  also  in  related 
financial  service  activities.  Hw  group  of 
companies  coBEiprised  of  LftG  and  its 
subsidiaries  (the  "Group")  forms  the 
second  laigest  quoted  life  inswanoe 
group  in  the  Unilad  Kingdom  witk 
consolidated  total  aaaeta  as  ol 
December  31. 1987  of  S23/e2  nUBoB. 
The  &oup  writes  both  general  and  long- 
term  insoranoa.  prindpaUy  in  the  Unitad 
KingdoBk  The  Croup's  worldwide 
premium  income  net  of  reinsttrance  for 
1967  was  12386.7  million,  of  which  aox 
was  attribirtable  to  guiaral  insurance 
and  BB%  to  kma-teim  insoranos. 

2.  The  Croupes  activities  ate  subject  to 
extensive  n^ulation  in  the  United    j 
Kii^pJom.  principally  under  the 
Insurance  Compmies  Act  1982.  lUs  act 
and  associated  regulations  impose  on 
insurance  companies  operating  in  die 
United  Kiiqtdom  minimum  solvency 
standards  and  aucBting  and  reporting 
requirements  and  grant  to  the  Secretary 
of  SUte  for  the  Department  of  TVade  and 
Industry  wide  powers  to  supervise  and 
intervene  in  the  affairs  of  insoranoe 
companies.  Financial  services  activMas 
of  die  Ckoop  are  also  sub  ject  to 
comprdieiislve  United  Kingdom 
government  regidation.  The  business  of 
the  Group  is  abo  subject  to  regulation 
and  supervision  tai  the  United  States  and 
in  other  coontrles  in  which  the  Group 
coodncts  its  activities. 

3.  Legal  ft  General  Pfannce  faic.  (~LftG 
Finance"),  incorporated  in  Delaware,  is 
s  wholly-owned  subsidiary  of  LftG. 
There  has  been  and  wiO  be  no  offering 
of  capital  stock  or  of  any  other  equity 
seairity  of  LftG  Finance  other  than  to 
LftG.  LftG  Finance's  sole  business  will 
consist  of  issuing  and  selling  its 
commercial  paper  or  other  dtbt 
securities  and  advancing  substantially 
all  die  net  proceeds  of  the  sale  thereof  to 
LftG  or  LftG  subsidiaries.  LftG  Ftaiaace 
will  not  invest  in  or  hold  other 
secuities.  other  than  U.S.  guvemment 
securities,  securities  of  LftG  or  a 
company  controlled  by  LftG  or  short- 
tenn  notee  exempt  from  registration 
lader  section  3(sK3)  orlhe  Securities 
Act  of  1933  (die  "1993  Acf*). 

4.  The  Applicants  propose  to  issue 
and  sell  in  die  United  States  unsecured 
prime  quality  conmerdal  paper  notes  in 
bearer  form  CTIotes").  The  Applicants 


may  offer  other  debt  securities  fsr  sale 
in  die  United  States  ("DBbl  8ecatitia«")u 
The  Applicatian  is  not  intsadad  to  cover 
die  issuance  of  equity  seovitiee  in  dM 
United  States  at  any  future  time. 

5.  The  Notes  will  bo  prime  quality, 
negotiable  commercial  papw  of  a  type 
d^ble  for  discount  by  Federal  Reserve 
Banks  and  will  arise  out  of  current 
transactions  or  the  proceeds  of  which 
will  be  used  for,  curreat  transactions. 
The  Notes  will  be  sold  in  amounts  not  to 
exceed  8350.000.000  at  any  one  time 
outstandtnJL  whether  issind  or 
guaranteeouy  LftG.  and  in 
denominations  of  no  lass  than  8280i00a 
The  notes  wiU  have  maturitiea  not 
exceeding  270  days  and  will  contain  no 
provision  for  payment  on  demand.  .,^. 
extension,  renewal  or  automatic 
rollover,  either  at  the  <^tion  of  the  issuer 
CH*  the  holder. 

6.  At  the  present  time,  it  is  anticipated 
diat  dw  Notaa  will  be  issued  by  LftG 
Finance  and  unconditionally  gnaraateed 
by  LftG.  though  tai  h/tan  LftG  may  iteif 
issue  Notes.  If  die  Notes  are  issued  by 
LftG  Finance  and  gaarantsed  by  LftG. 
the  Notes  will  rank  pen  passu  among 
thsmeelws.and  squatty  with  all  other 
unsecarad.  unsubordinated 
indebtedness  of  LftG  Flnanaoe.  and 
LftG's  guarantee  of  Notes  wiU  tank 
equally  with  all  other  unsecnrad  and 
unsobordinatod  obUgations  of  LftG.  in 
each  case  prior  to  equity  securities.  Hie 
obigations  of  LftG  under  its  guarantee 
will  be  mfbrceable  against  it  directly  by 
die  holders  of  die  Notaa.  If  die  Notes  are 
issued  LftG.  diey  WiU  be  die  direct 
liabilitias  of  LftG,  will  rank  pai7>assM 
asMMig  themselves  and  equally  widi  all 
other  unsecured  and  unsubordinated 
nhUgnHnna  of  LftG,  in  sach  caso  prior  to 
equity  securities. 

7.  The  Applicants  wiD  not  issue  and 
sell  the  Notes  until  they  have  received 
an  opinion  of  United  States  legal 
counsel  to  the  effect  that,  under  the 
drcumstaaces  of  the  pn^Kwed  offering, 
the  notes  would  be  entiUed  to 
exemption  under  section  3(a)(3)  of  the 
1933  Act  The  Anilicants  do  not  request 
the  Commission's  review  or  approval  of 
Applicants'  United  States  coiuMel's 
opinion.  The  Applicants  are  not  subject 
to  the  reporting  requirements  of  section 
13(a)  of  tlw  Securities  Exchange  Act  of 
1934,  as  amended,  and  will  not  become 
subject  to  such  requirements  in 
connection  with  the  issuance  and  sale  of 
the  Notes. 

8.  While  an  announcement  of  the 
commercial  paper  facility  may  be  made 
as  s  matter  of  record,  the  Applicants 
undertake  to  ensure  that  the  Notes  will 
not  be  advertised  or  otherwise  offered 
for  sale  to  the  general  paWc,  but 
instead  will  be  sold  by  one  or  more 


doalars  to  institatioaal  investors  and 
other  persons  who  nomaUy  purchase 
tiiHBiiierciol  paper  notes. 

9.  Debt  SeciHlties  issued  by  LftG    ' 
Finance  would  be  unconditionally 
guaranteed  by  LftG:  and  the  obligations 
of  LftG  under  its  guarantee  would  be 
enforceable  against  it  directly  by  the 
holders  of  sudi  securities. 

10.  The  Applicants  imdertake  that  any 
offerings  of  Debt  Securities  in  the  United 
States  would  be  registered  under  the 
1933  Act  or  made  pursuant  to  an 
exemption  from  the  registration 
requirements  of  the  1993  Act  Applicants 
would  not  offer  and  sell  any  of  their 
Debt  Securities  until  they  have  received 
an  opinion  of  United  States  legal 
counsel  that  the  offer  and  sale  of  their 
Debt  Securities  would  be  entitled  toaO' 
exemption  from  the  1933  Act  LftG  ^-^-^'^ 
undertakes  with  regard  to  Debt        '"••  • 
Securities  that  are  not  issued  in  thv 
United  States  or  sold  to  United  States 
nationals  or  residents  snd  are  not  so 
exempt  that  it  will  adopt  such 
agreements  or  procedures  reasonably 
designed  to  prevent  such  securities  from 
being  offered  or  sold  in  the  United 
States  or  coming  into  the  hands  of  a 
United  States  national  or  resident  as 
United  States  counsel  may  advise  are 
necessary  in  the  circumstances. 

11.  The  Applicants  represent  that  the 
Notes  and  Debt  Securities  sold  in  the 
United  States  shall  have  received  prior 
to  their  issuance  one  of  the  three  highest 
investment  grades  from  at  least  one 
nationally  rscogniicd  statistical  rating 
organizatian.  and  that  the  Applicants' 
United  States  counsel  will  have  certified 
that  sodi  rating  has  been  received, 
provided,  however,  that  no  such  rat^ 
need  be  obtained  with  respect  to  any 
issue  if,  in  the  opinion  of  the  Applicants' 
United  States  counsel  [»her  taking  into 
consideration  the  doctrine  of  integration 
referred  to  in  Rule  50Z  under  the  1933 
Act  and  various  rrieases  and  nonaction 
letters  made  by  the  Coonnisnon)  an 
exemption  from  registrsUon  is  available 
under  section  4  of  die  1933  Act 

12.  The  Apphcants  undertake  to 
ensure  that  the  dealer  for  the  Notes  will 
fumirii  to  each  offeree  a  memorandum 
which  wiH  briefly  describe  the  business 
of  the  Group  (including  LftG  Finance  in 
the  case  of  issuance  by  tliat  company) 
and  wfll  contain  financial  information 
from  the  most  recent  publicly  available 
financial  statements  for  LftG,  whoch 
shall  have  been  audited  in  such  a 
manner  as  is  customariiy  done  for  LftG 
by  its  auditors.  Such  memorandum 
woald  disdose  any  material  differences 
between  the  accounting  principles 
applied  in  the  preparation  of  such 
financial  statenenta  and  generally 
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accepted  accounting  principles  as 
employed  by  similar  companies  in  the 
United  States.  Such  memorandum  and 
financial  statements  will  be  at  least  as 
comprehensive  as  those  customarily 
used  in  offering  prime  grade  commercial 
paper  in  the  United  States  and  will  be 
updated  prompUy  to  reflect  material 
changes  in  the  financial  condition  of  the 
Group  and  LftG  Finance. 

13.  Any  future  offering  or  sale  in  the 
United  States  of  Debt  Securities  will  be 
on  the  basis  of  disclosure  documents, 
including  audited  financials.  st  least  as 
comprehensive  as  is  customary  for  the 
issuance  of  similar  securities  in  the 
United  States  and  such  documents  will 
be  updated  prompUy  to  reflect  material 
changes.  In  the  case  of  a  pubUc  offering 
of  Debt  Securities  pursuant  to  a 
registration  statement  under  the  1933 
Act  the  offering  will  be  made  on  the 
basis  of  disclosure  documents 
appropriate  for  such  registrations. 

14.  Substantially  all  (in  no  event  less 
than  85%)  of  the  proceeds  of  the  sale  of 
the  Notes  or  Debt  Securities  issued  by 
LftG  Finance  would  be  provided  as  soon 
as  practicable  (but  in  no  event  more 
than  six  months  after  receipt]  to  L&G  (or 
companies  controlled  by  LftG)  on  terms 
that  will  allow  LftG  Finance  to  make 
timely  payment  on  such  securities.  In 
the  case  of  commercial  paper  proceeds, 
LftG  and  its  subsidiaries  will  use  sudi 
proceeds  in  the  ordinary  course  of  their 
respective  businesses  for  "current 
transactions"  within  the  meaning  of 
section  3(a)(3)  of  die  1933  Act. 

15.  The  Applicants  undertake  that  in 
the  event  of  an  offering  in  the  United 
States  of  Debt  Securities  or  Notes 
denominated  in  a  currency  other  than 
United  States  dollars,  the  Applicants 
will  set  forth  in  the  prospectus  or 
memorandum  relating  to  such  offering  (i) 
the  rate  of  exchange  between  the 
currency  in  which  the  securities  are 
denominated  and  United  States  dollars 
as  of  a  recent  date  and  (ii)  appropriate 
disclosure  of  the  risks  to  investors 
regarding  the  potential  for  exchange  rate 
fluctuations. 

16.  The  Applicanta  intend  to  appoint  a 
bank  or  other  financial  institution  in  the 
United  States  as  their  authorized  agent 
to  issue  the  Notes;  the  authorized  agent 
will  not  be  a  trustee  for  the  Noteholders 
and  will  not  have  any  responsibilities  or 
duties  to  act  for  such  holders  as  would  a 
trustee.  LftG  will  appoint  an  agent  to 
accept  any  process  which  may  be 
served  in  any  action  based  on  any  such 
security  and  instituted  in  any  State  or 
Federal  court  by  the  holder  of  any  such 
security.  L&G  further  undertakes  diat  it 
will  submit  to  the  jurisdiction  of  any 
State  or  Federal  Couri  in  die  City  of 


New  York  in  respect  to  any  such  action. 
Such  appointment  of  agent  to  accept 
service  of  process  and  such  consent  to 
jurisdiction  will  be  irrevocable  so  long 
as  such  securities  remain  outstanding 
and  until  all  amounts  due  and  to  become 
due  in  respect  to  such  securities  have 
been  paid  L&G  will  also  be  subject  to 
suit  in  any  court  in  the  United  States 
which  would  have  jurisdiction  because 
of  the  manner  of  the  offering  of  Notes  or 
Debt  Securities  or  otherwise  in 
connection  with  such  Notes  or  Debt 
Securities. 

Legal  Conclusion 

1.  ^proval  of  the  appUcation  would 
further  the  poUdes  of  opening  United 
States  financial  markets  to  foreign 
entities  and  encouraging  the  free  flow  of 
capital  among  worid  economies. 

2.  L&G  is  applying  for  an  order 
because  of  uncertainties  raised  by  the 
fact  that  the  exclusion  for  "insurance 
companies"  under  section  3(c)(3)  of  the 
1940  Ad  does  not  extent  to  foreign 
insurance  companies.  The  Group's 
primary  business,  insurance,  is 
conducted  in  a  rigorous  regulatory 
environment  similar  to  that  in  wUch 
United  States  insurance  companies 
operate. 

3.  L&G  nnance  is  an  appUcant 
because  ita  rights  to  receive  repaymenta 
of  loans  made  to  L&G  and  L&G 
subsidiaries  which  constitute  virtually 
all  of  L&G  Finance's  assets,  could  be 
deemed  securities  and  under  the  1940 
Act  L&G  Finance  could  be  deemed  to  be 
an  investment  company.  However,  in 
promulgating  Rule  6o-6  and  Rule  3a-5 
under  the  1940  Act  the  Commission  has 
recognized  that  finance  subsidiaries 
should  not  be  required  to  register  as 
investment  companies.  Moreover,  the 
Applicants  have  undertaken  that 
offerings  of  securities  by  L&G  Finance 
and  tto  manner  of  operation  will  be 
essentially  in  accordance  with  the 
Commission's  requiremento  for 
automatic  exemption  for  finance 
subsidiaries  set  out  in  Rule  3a--5  under 
die  1940  Act 

Condition 

Applicants  consent  to  any 
Conunission  order  granting  the 
application  being  expressly  conditioned 
upon  its  compliance  with  the 
undertakings  and  representations 
summarized  above,  under  the  heading 
"Applicanta'  Representations",  and 
more  fully  set  forth  in  ita  application. 


For  tbe  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonatiian  G.  Kats, 
Secretary. 
(PR  Doc.  80^2556  Filed  2-2-88: 8:45  am) 


insliasi  Na  IC-1«7t4;  (tia-TIST)! 
Mutual  of  Onwha  Qiuwth  Fund,  In6,el 


January  27, 1989. 

AQDICV:  Securities  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  Application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APnXANTK  Mutual  of  Omaha  Growth 
Fimd  Inc.  Mutual  of  Omaha  Income 
Fimd  Inc  Mutual  of  Omaha  Tax-Free 
Income  Fund  Inc  (tbe  "Load  Funds"), 
Mutual  of  Omaha  America  Fund  Inc., 
Mutual  of  Omaha  Money  Market 
Accoimt  Ino,  Mutual  of  Omaha  Cash 
Reserve  Fund  Inc.  (the  "No-Load 
Funds")  (collectively,  "die  Funds'^  and 
Mutual  of  Omaha  Fund  Management 
Company  (collectively  with  the  Funds, 
die  "AppUcanta"). 

RCUEVANT  1940  ACT  MCnON:  Approval 
of  exchange  offers  requested  under 
section  11(a)  of  the  Act 

9UMMAWY  OF  AFPUCATMN:  AppUcanta 
seek  an  order  approving  certain 
exchange  offers  on  a  basis  other  than 
the  relative  net  asset  values  of  the 
shares  to  be  made  between  the  Funds 
and  made  between  the  Funds  and 
investment  companies  that  may  be 
organized  in  the  future  in  the  same 
family  of  the  Fimds  or  a  subsidiary 
under  common  control  with  the  offering 
company  as  defined  in  section  2(a)(9)  of 
the  Act  The  approval  requested  hereby 
is  prospective  in  nature  and  the 
Applicants  will  not  rely  on  any  such 
approval  as  authority  for  any  exchanges 
which  occurred  prior  to  the  issuance  of 
the  approval 

nuNQ  DATES:  The  Application  was  filed 
on  September  30, 1968,  and  amended  on 
January  13, 1969. 

HEAMNQ  OH  NOTWCATKM  Cf  HEAnMQ: 
U  no  hearing  is  ordered  the  application 
will  be  granted.  Any  interesteid  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requesta  must 
be  received  by  the  SEC  by  5:30  pjn.,  on 
February  20, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicanta  with  the  request  either 
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personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  oe.  for ,._ 
attorney*,  by  certlUcate.  Request     '■"■'  ' 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SBC 

AUUWIUK.  Secretary,  SEC  450  Fiftti 
Street.  NW.,  Washington.  DC  20549. 
Applicants.  Mataai  ofOnaha  Fund 
Management  Company.  10235  Regency 
Circle.  Omaha.  Nebraska  68114. 


. . ATION  CONTACT: 

Bibb  L  Strench.  Staff  Attorney  (202) 
272-2850  or  Karen  L  Skidmore,  Bnotb 
Chief  (202)  272-3023.  Office  of 
Investment  Company  Regulation. 
wufmjammMff  mnmuinomThe 
following  is  a  summary  of  the 
application;  the  complete  applicatioMiiu 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (880)  281- 
3282  (in  Maryland  (301)  258-4300). 


AppUomt's 

1.  The  Funds  are  aO  diversified  open- 
end,  management  investment  companies 
registered  under  the  Act.  Hie 
Management  Company  is  the  manager 
and  investment  adviser,  principal 
undenwriter,  and  transfer  and  divided 
disbursing  agent  for  the  Funds.  The 
Management  Company  is  a  wholly- 
owned  subsidiary  of  Mutual  of  Omaha 
Insurance  Company. 

2.  The  Managessent  Company 
propoees  to  maintain  a  ooDtinuottS 
public  offering  of  shares  of  the  Load 
Funds  at  their  respective  net  aaaet 
values  phtt  a  front  end  sales  load.  On 
purchases  of  less  than  HaoOO,  the 
maximum  sales  load  for  shares  of  eadi 
of  the  Load  Funds  is  8X>%  of  the  offering 
price,  with  the  sales  load  reduced  on 
larger  purchase*  at  the  same 
breakpoints  for  each  Load  Fund.  This 
has  been  the  sales  load  structure  since 
the  inception  of  the  Load  Fund*  and  the 
Load  Fuid*  have  no  current  plana  to 
alter  this  sales  load  structure.  The  sales 
load  is  subject  to  reductions  based  upon 
the  amount  being  invested  and  to 
certain  exception*  in  acoordaace  with 
the  conditions  of  Rule  22d-l.  There  i*  no 
charge  imposed  on  reinvestment  of 
dividends  and  distributions  from  shares 
of  the  Load  Funds.  The  Load  Funds  do 
not  have  any  redemption  charges, 
contingent  deferred  sales  loads,  or  other 
back-end  charges  nor  do  they  have  12b- 
1  plans,  and  they  have  no  current  plans 
to  alter  such  practices. 

3.  The  Management  Company 
proposes  to  maintain  a  continuous 
public  offering  of  shares  of  No-Load 
Funds  at  their  respective  net  asset 
values.  The  No-Load  Funds  do  not  have 
any  front-end  sales  loads,  redemption 


charge*,  contingent  deferred  sales  loacto, 
or  other  back-end  charge*.  Orriy  i» 
Cash  Reserve  Pond  basimptemeiited  a 
I2b-1  plan  and  it  i*  not  heU  out  to  the 
pubhc  a*  a  "w-toad  fnd.'* 

4.  Applicants  sadc  an  order  a|>p«ovini 
certain  exchange  ofiei*  to  be  BMik 
between  the  Fund*  and  mad*  between 
the  Fands  and  iavestneat  corapanie* 
which  may  b*  organiaed  in  the  future  in 
the  same  family  of  iavaatment 
companies  or  a  subsidiary  under    ....  ^., 
conunon  ocmtrol  with  the  offering 
company.  An  exchange  offer,  which  is 
not  materially  different  from  the 
exchange  offer  described  herein,  has 
been  offered  in  the  past  to  shareholders 
of  the  Fanda.  The  approval  requested 
hereby  1*  prospective  in  nature  and  the 
Applicants  will  not  rely  on  any  such 
approval  a*  authority  for  any  exchanges 
which  occurred  prior  to  the  issuance  of 
the  approval. 

5.  The  shares  are  to  be  exdianged  on 
the  basis  of  their  lelattve  net  asset 
values,  except  for  share*  previously  not 
subject  to  a  load  wtticfa  woM  be 
charged  the  "sales  load  differential",  fai 
exchange*  between  Redoced  Load 
Funds  and  Load  FMd*.  any  ap^cable 
*ales  load  differential  will  also  be 
assessed,  fai  calculating  the  sale  load 
charged  in  connectitm  with  exchanges: 
(i)  VyHiere  a  shareholder  exchanges  less 
than  all  of  his  shares,  the  shares  upon 
which  the  (digest  sale*  load  was 
previously  paid  is  deemed  to  be 
exchanged  first,  so  that  in  all  cases 
accummated  sales  loads  will  be  used  up 
before  new  sales  loads  are  imposed,  (ii) 
no  saies  load*  are  a**e*aed  against 
refaiveeted  (Kvidend*  and  dtotribation*, 
and  (Hi)  ai^  variation  in  sale*  load*  or 
•ala*  of  afaare*  of  th«  Fand*  by  mean*  of 
exchange*  or  otherwise,  will  comply 
with  the  requirements  of  Rule  22d-l  as 
adopted  and  as  it  may  be  modified. 
There  are  no  redemption  fee*  and 
adminiatrative  fee*  on  the  foiegoii^ 
transactions. 

6.  The  Management  company 
distributes  substantially  aD  of  the  shares 
of  the  Funds  throu^  direct  marketing 
from  its  home  office  and  through  a 
captive  sales  force  of  registered 
representatives  ("RepsH.  The 
Management  Company  ha*  also  entered 
into  *elling  group  agreement*  with  a 
relatively  small  number  of  qualified 
broker-dealers  to  distribute  ahare*  of  the 
Load  Fund*  and  a  limited  number  of 
agreements  with  qualified  broker- 
dealer*  and  other  organizations  to  assist 
in  the  distribution  of  shares  of  the  Cash 
Reserve  Fund. 

7.  Shareholders  will  be  notified  of  the 
exchange  offer,  including  the  Imposition 
of  a  sales's  load  differential  where 
applicable,  through  the  Fund's 


prospectuses  and  by  means  of  Other.* 
communications,  including  sales      <^ . "  ■ 
litenrttire  and  other  advertising.  If  •  - 
shareholder  advises  any  of  the        -•  *  •  r 
Applicants  that  he  wishes  to  exchange 
his  shares  in  a  Fund  for  shares  of  a 
succe**or  Fbnd.  the  shareholder  will  be 
provided  with  a  prospectus  of  such 
successor  Fund.  The  Applicants 
undertake  that  the  proapectuses.  and 
any  sales  Uterature  and  other 
advertising  that  mentions  the  existence 
of  the  exchange  offer,  will  disclose  that 
for  any  nKxtification  to  the  exchange 
offer,  the  Applicants  will  seek  from  the 
Coomission  an  order  amending  the 
approval  requested  herein  to  permit  the 
modification. 

8.  The  Management  Company  will  not 
actively  solicit  exchanges  and  will  not 
contact  investors  by  telephone  to  notify 
them  of  the  exchange  offer.  In  addition, 
the  Management  Company  has         .  , 
estabHshed  adequate  internal 
monitoring  and  review  procedures  to 
ensure  that  such  exchanges  are  made  at 
the  request  of  investors  rather  than  the 
Rep's  or  broker-dealer's  personal  gain. 


AppBant's  Legal 

1.  The  purpose  of  the  proposed 
exchange  offer  is  to  permit  a 
shareholder  whose  investment 
obfectives  changes  to  switch  his 
investment  to  a  different  Fund  within 
the  group  of  Funds,  without  inoirring  the 
expense  of  an  additional  fidl  sale*  load. 
At  the  same  time,  the  proposed 
exchange  offer  is  intended  to  treat 
shareholders  exchanging  into  a  Fund 
and  its  existing  shareholders  equitably, 
without  disrupting  the  distribution 
system  of  the  Funds.  If  an  exchange 
Cron  a  No-Load  Fund  to  a  Reduced-Load 
Fund  or  to  a  Load  Fund  or  fitmi  a 
Reduced-Load  Fund  to  a  Load  Fund 
were  made  at  relative  net  asset  value 
without  a  sales  charge,  the  distribution 
of  the  Funds  would  be  disrupted 
because  an  investor  could  easily  avoid 
the  sales  charge  by  first  purchasing  one 
of  the  No-Load  Funds  anid  then 
exchanging  the  share  so  acquired  for 
shares  of  one  of  the  Load  Funds  that  are 
otherwise  sold  with  a  sales  charge. 

2.  The  eicchange  program  complies 
with  the  terms  and  conditions  of  Rule 
lla-3  under  the  Act,  as  proposed  in 
Investment  Company  Act  Release  No. 
16504  (>dy  29, 1988). 

Applicants' Conditians 

1.  Applicants  will  comply  with 
Revised  Proposed  Rule  lla-3  as 
currently  stated,  an  as  it  may  be 
,  adopted  and  modified  in  the  future. 
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2.  Apfriicairt*  will  comply  with  Ride 
12b-l  as  adopted  and  as  it  may  be 
modified  in  the  future. 

3.  Any  variation  in  sales  load*  on 
sales  of  share*  of  the  Fund*  by  mean*  of 
exchange*  or  otherwise,  will  comply 
widi  the  requimnent*  of  Rule  22d-l  a* 
adopted  and  as  it  may  be  Bsodified  m 
the  foture. 

4.  Any  future  offers  of  exdiange 
among  Additional  Funds  will  be  subject 
to  the  representation*  and  conditions 
descrttied  in  this  application. 

5.  For  any  modification  to  the 
exchange  c^er  deacribed  herein. 
Applicant*  will  seek  from  the 
Commission  an  order  amending  the 
order  requested  herein. 

For  the  Commission,  by  tiie  Division  of 
Investment  Manageaieirt.  pursuant  to 
delegated  authority. 
loaatlian  G.  Kali. 
SecTvtaty. 
[PR  Doc.  89-2557  Piled  ^-2-ae;  894S  am) 

BUMm  CODE  •D1».*1-M 


DEPARTMENT  OF  STATE 

Offic*  of  th«  Sncrtlary 

[Public  Nolic*  1093] 

ExtMWion  Of  tlw  Rostrictton  on  tho 
Una  of  UnHMl  States  PMaport  for 
Travol  to,  hi,  or  Through  Lobonon 

On  January  28, 1967.  pursuant  to  the 
authority  of  22  U.S.C  211a  and 
Execufive  Order  1129S  (31  FR 10603). 
and  in  accordance  with  22  CFR 
51.72(aK3).  all  United  States  passports 
with  the  exception  of  the  category  cited 
below,  were  declared  invalid  for  travel 
to,  in.  or  throu^  Lebanon  unless 
specifically  validated  for  such  travel 
lliis  action  was  required  because  the 
situation  in  Lebanon,  and  in  West  Beirut 
in  particular,  was  so  chaotic  that  it  was 
not  believed  that  any  American  citizen 
could  be  considered  safe  from  terrorist 
acts. 

Review  of  the  situation  in  Lebanon 
has  led  me  to  conclude  that  conditions 
there  have  not  improved  by  any 
measurable  degree. 

Therefore,  in  light  of  these 
circumstances,  I  have  determined  that 
Lebanon  continues  to  be  an  area 
"•  *  *  where  there  is  imminent  danger 
to  the  public  health  and  physical  safety 
of  United  States  travelers"  within  the 
meaning  of  S  51.72(a)(3)  of  Title  22,  Code 
of  Federal  Regulations. 

Accordingly,  all  United  States 
passports,  except  for  those  passport 
holders  who  are  immediate  family 
members  of  hostages  in  Lebanon,  shall 
remain  invalid  for  travel  to,  in,  or. 


through  Lebanon  unless  apectf  cally 
validated  for  *uch  travel  under  die 
authority  of  the  Secretary  of  State. 

This  PubUc  Notice  shall  be  effective 
upon  publication  in  the  Federal  Ragistar 
md  shali  expire  at  the  end  of  one  year 
unless  extended  or  sooner  revoked  by 
Public  Notice. 

Date:  lamtaty  28, 19ea 
Jamas  A  Baker  ID. 
Secretary  of  Stote. 
[FR  Doc  a»-26«l  Filed  2-2-89;  8c46  aaaj 


DEPARTMENT  OF  TRANSPORTATKMI 

fiomt  Guard 

[.CQ08»m06) 

Towing  Saloty  Advisory  CornnMso* 
Mooting  of  SubconMnmaoo 

motEHCr.  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 


:  Pursuant  to  section  10(aH2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  U.S.C.  App.  I),  notice  is 
hereby  given  a  meeting  of  all 
Subcommittees  of  the  Towing  Safety 
Advisory  Committee  (TSAC).  The 
Subcommittee  meeting  will  be  held  on 
March  8. 1988  in  room  2230  of  the 
Department  of  Transportation 
Headquarters  (NASSIF)  BuUding.  400  7th 
Street  SW.,  Washington,  DC.  The 
meeting  will  be^  at  1:30  p.m.  and  end 
at  4:00  p.m.  The  agenda  for  the  meeting 
consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  the  following  topics: 

(a)  Port  Facilities  and  Operations. 

(b)  Tug-Barge  Construction, 
Certification  and  Operations. 

(c)  Personnel  Manning  and  Licensing. 

(d)  Personnel  Safety  and  Workplace 
Standards. 

(e)  Existing  Regulations  Review  and 
Restructure. 

(f)  IMO/MARPOL  Initiatives. 

(g)  Miscellaneous: 

(1)  Air  Quality/Vapor  Control. 

(2)  Bridge  to  Bridge  Radiotelephone 
Issues* 

(3)  t4AV  Rules  Update. 

3.  Presentation  of  any  new  items  for 
consideration  of  the  Subcommittees. 

4.  Adjournment. 

Attendance  is  open  to  the  interested 
public.  Members  of  the  public  may 
present  oral  or  written  statements  at  the 
meeting.  Additional  information  may  be 
obtained  from  CDR  R.).  Asaro, 
Executive  Director,  Towing  Safety 
Advisory  Committee,  U.S.  Coast 
Guard(G-MP-3),  Washington.  DC  20593- 
0001  or  by  calling  (202)  267-0449. 


Dated:  laonuy  27.  ISSBL 
|.D.8ipM. 

Rear  Admiral.  US.  Coatt  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Eitvinmmental 
Protection. 

[FR  Doc  89-2537  Filed  2-2-80: 8:45  ttin| 
MLUN*  coo*  WIS  H  II 


:  Coast  Guard.  DOT. 
action:  Notice  of  public  meeting. 


ICGO  88-8051 
Towing  Sotaty 


;  Pursuant  to  section  10(aH2)  of 
the  FMeral  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C  App.  I),  notice  U 
hereby  given  of  a  meeting  of  the  Towing 
Safety  Advisory  Conmiittee  (TSAC).  The 
meeting  will  be  held  on  March  9. 1980  in 
room  4234  of  the  Department  of 
Transportation  Headquarters  (NASSIF) 
BuiUing.  400  7th  Street  SW.. 
Washii^on.  DC  The  meeting  is 
scheduled  to  begin  at  8:00  ajn.  and  end 
at  4:00  p.m.  Attendance  is  open  to  the 
public.  The  agenda,  which  includes 
docketed  rulemakings  where  indicated, 
is  ejqiected  to  be  as  follows: 

1.  Approval  of  minute*  bom  October 
1988  meeting. 

2.  Reports  on  the  following  items: 

(a)  Licensing  of  Pikrts  (CGD  84-060). 

(b)  Inland  Radar  Observer  Courses. 

(c)  Licensing  of  Maritime  Personnel 
(CGD  91-059). 

(d)  Intervals  for  Required  Internal 
Examination  and  Hydirostatic  Testing  of 
Pressure  Vessel  Type  Caigo  Tanks 
(CGD  85-061). 

(e)  Drydod(  and  Tailshaft 
Requirements. 

(f)  Hazardous  Substances  Regulation* 
(CGD  86-034). 

(g)  Tankerman  Requirements  (CGD 
79-116). 

(h)  Regulations  Implementing  Annex 
V  (CGD  88-002). 

(i)  Special  Area  Designation  of  the 
Gulf  of  Mexico. 

())  IMO/MARPOL  Initiatives. 

(k)  IMO  Status  Report:  Global 
Maritime  Distress  and  Safety  Systems. 

(1)  ABS  Towing  Rules  Questionnaire. 

(m)  Programs  For  Chemical  Drug  and 
Alcohol  Testing  of  Conunerdal  Vessel 
Personnel  (CGD  86-067). 

(n)  OSHA's  Proposed  Benzene 
Standard. 

(o)  Air  Quality  Vapor  Control. 

(p)  Bridge  to  Brid^  Radiotelephone 
Issues. 

(q)  NAV  Rules  Update. 

(r)  Any  other  matter  properly  brought 
before  the  Committee.  Where 
appropriate,  reports  on  the  above  items 
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may  be  followed  by  T8AC  discussion, 
deliberation  and  recommendations 
concerning  these  subjects,  including 
rulemaking  projects. 

3.  Summary  of  Action  Items. 

4.  Adjournment. 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  if  time 
permits,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  of  TSAC  no  later  than  the  day 
before  the  meeting.  Written  statements 
or  materials  may  be  submitted  for 
presentation  to  the  Committee.  To 
ensure  distribution  to  each  member  of 
the  Committee,  30  copies  of  written 
material  should  be  submitted  to  the 
Executive  Director  no  later  than  March 
3.1960. 

KM  nJHTNOI  MKNWMTION  COIfTACT: 
CDR  R.  I.  ASARO,  Executive  Director, 
Towing  Safety  Advisory  Committee, 
U.S.  Coast  Guard(G-^IP-3), 
Washington.  DC  20693-0001  or  by 
calling  (202)287-0449. 

Dated  January  27. 1960. 

{.asipes. 

Rear  Admiral.  U.S.  Coatt  Guard  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

(FR  Do&  8»-2538  Filed  2-2-«e;  8:45  ami 


UNITED  STATES  INFORMATION 
AQCNCY 

CuNuraHy  SionMcant  ObiMto 
for  ExhMlion;  DoHqMs  for  tho 
Dutch  and  FlomMi  SIWHJte 
FromBudapaat 

DttMmlnatkm 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  965.  22  U.S.C  2466). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13350,  March  29, 1978),  and 
Delegation  Order  No.  85-6  of  June  27. 
1965  (SO  FR  27393.  July  2. 1965).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit.  "Delights  for  the 
Senses:  Dutch  and  Flemish  Still-Life 
Paintings  from  Budapest"  (see  list  >) 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
si^iiflcance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Leigh 
Yawkey  Woodson  Art  Museum  in 


■  A  copy  of  thi*  IM  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Oflice  of  the 
General  Counaei  of  USIA.  The  telephone  number  i« 
202-46^7*78.  and  the  addreM  i*  Room  TfML  U.S. 
biformalion  Agency.  301  4th  Street.  8W- 
Washington.  DC  20547. 


Wausau.  Wisconsin,  beginning  on  or   -''' 
about  March  4, 1969,  to  on  or  about 
April  16, 1989,  at  the  Rochester  Museum 
and  Science  Center  in  Rochester,  New 
York,  beginning  on  or  about  April  28. 
1980.  to  on  or  about  June  18. 1989,  at  the 
Dixon  Gallery  and  Gardens  in  Memphis. 
Tennessee,  beginning  on  or  about  July  8, 
1986,  to  on  or  about  August  20. 1989,  at 
the  J.  E  Speed  Art  Museum  in  Louisville. 
Kentucky,  beginning  on  or  alwut 
September  12, 1980.  to  on  or  about 
October  22. 1989,  at  the  Bayly  Art 
Museum.  University  of  Virginia  in 
Qiariottesville,  Virginia,  beginning  on  or 
about  November  1, 1980,  to  on  or  about 
December  31, 1969,  at  the  Cummer 
Gallery  of  Art  in  Jacksonville,  Florida, 
beginning  on  or  about  January  13, 1990, 
to  on  or  about  February  25, 1990,  at  the 
Tampa  Museum  of  Art  in  Tampa, 
Florida,  beginning  on  or  about  March  17, 
1990,  to  on  or  about  April  29, 1990,  and 
at  the  Arkansas  Arts  Center  in  Little 
Rock,  Arkansas,  begiiming  on  or  about 
May  19, 1990,  to  on  or  about  July  1, 1990. 
is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
R.  Wallace  Stuart. 
Acting  General  Counsel. 

Date:  January  30. 1988. 
[FR  Doc  89-2517  Filed  2-2-68  8:45  am) 
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Sunshine  Act  Meetings 


F«il«al  Bagistar 

VoL  54.  Na  22 

Friday.  February  3,  1968 


im 


of  •»  FEDERAL  REQISTSl 
of  nwaiap  puMahed 
under  the  "GoMmmant  in  the  SunsMna 
ACT  (Pub.  L  94-409»  5  U.S.C.  562b(eK3). 


AT*:  11:36  aJiL,  Wednesday. 
February 8. 196B.. ,  .  .^    ,,.,.- 

HACe  niene  Board  Roodb  Ttti  Floor. 
1776  G  Street,  NW..  Washingtcm.  DC 
20456.  --'..:■.:-  >^-=-^  .  "r'y  ■'• 

•TATUt:  Closed. 

MATTmS  TO  BC  CONSIDCREO: 

1.  ^jproval  of  Mimites  of  Previoas  Closed 
Meetfaigs. 

2.  EstaUiafainent  of  Office  of  faspector 
General.  Closed  pursuant  to  exen^tion  (2). 

RECESS:  12:30  p.m. 

TMB  AND  date:  1:30  p.m.,  Wednesday, 

February  8. 1980. 

njics:  Filene  Board  Room.  7tfa  Floor. 
1776  G  Street.  NW^  Washington.  DC 
20456. 
STATUS:  Open. 


MATTERS  TO  BE  ( 

1.  Approval  of  Minutes  of  Previoaa  Open 
Meeting. 

2.  Cmtral  Liquidity  Facihty  Rqiart  and 
Review  of  CLF  liending  Rate.  ^,    ^ 

3.  Insurance  Fund  Report  " '    '"' '' 

4.  Semiannaai  Agenda  of  Regulation*. 

5.  Appeal  of  the  denial  of  a  Federal  Credit 
Union  Charto'  for  The  Center  for  Religious 
Financial  Service*  FCU,  St  Louis,  Mseoari 


vnoM  CONTACT:  Becky 

Baker,  Secretary  of  the  Board,    ■ 
Telei^one  (SB)  062-0600.  .• 

BackyBakw, 

Secretary  of  the  Board. 

[PR  Dpe.  6»-aB79  Filed  2-1-68: 3«6  pm) 


THE  INNTBO  STATES  MSIimiB  9f  PEACE 
date:  Thursday  and  Friday,  February  9 
and  la  1960. 

time:  Thursday  11:00  a.m.  to  5:30  p.m.. 
Friday  9:15  a.m.  to  1:00  pjn. 

PiACE:  The  United  States  Institute  of 
Peace,  1550  M  Street  NW..  ground  floor 
(oooference  room). 

STATUS:  Open  session— Thursday  IIKX) 
a.m.  to  5:30  p.m.  (portions  may  be  dosed 


pursuant  to  subsection  (c)  of  section 
552(b)  of  title  5.  United  States  Code,  as 
provided  in  subsection  1708(h)(3)  of  the 
United  States  Institute  of  Peace  Act. 
Pub.  L.  (96-52S). 


:  (TENTATIVE): 

Swearing-in  ceremony  for  Chattman 
Moore  and  MembeiB  Bwk,  Kirkpatrick, 
Thompson,  and  Weinstein  at  lOM)  a  jn. 
in  the  West  Conference  Room,  the 
United  States  Supreme  Court  (Open  to 
the  PuUic). 

Meeting  of  the  Board  of  Directors 
convened.  Chainnan's  Report. 
President's  Report  Committee  Reports. 
Consideration  of  the  minutes  of  the 
Twenty-ninth  meeting.  Consideration  of 
grant  application  matters. 

CONTACT  Ms.  Olympia  Diniak. 
Tdephone  (202)  457-l70a 

Dated  February  1. 198a 

Bemioe  |.  Camay, 

Administrative  Officer,  the  United  Statee 
Institute  of  Peace. 

(FR  Doc  68-2083  Filed  2-1-68;  Mi  am] 
aiUJNQ  cooc  *1SS.«1-II 


5576 


Corrections 


Fsdonl  Ragiatar  ^■.     ,  , 

Vol.  54.  No.  22 

Friday.  February  3,  1960 


TNs  MCion  ol  the  FEDERAL  REQISTBt 
oonliint  •dMorW  cofwcttoos  o<  prvviousiy 
publishsd  Presidential,  Ruie,  Proposed 
Rule,  and  Nottoe  documents  and  voiumes 
ot  the  Code  of  Federal  Regulations. 
Tbeee  ooirectione  are  prepared  by  the 
Onioe  of  the  Federal  Register, 
prepared  cofrectiona  are 
documents  and  appear  in  the  appropriate 
document  catagoriee  eteewrtwre  in  the 


DCPARTMENT  OF  AGRICULTURE 


rocMi  Swicv 


Traiwtaf  of  J 

Jwlwflclion;  Lilw  OimcMUi,  AR 

Correction 

In  the  issue  of  Friday,  November  25, 
1968.  on  page  47791.  in  the  correction  to 
PR  [)oc  88-25405,  the  eighth  item  was 
inaccurately  printed  and  should  have 
appeared  as  follows: 
*        •        *        *        • 

8.  On  page  5612,  in  the  second  column, 
TlS,  R23W,  Section  30  should  read:  Pt 
SV^SWVt  above  610',  Pt.  SWV^SE^ 
above  610'. 

Edtorial  Note:  The  legal  land  description 
for  the  transfer  of  administrative  jurisdiction 
was  originally  published  Felmiary  25, 1968,  at 
53  FR  5609.  Corrections  were  subsequently 
published  at  53  FR  44214.  November  2, 1968, 
53  FR  45654,  November  14. 1968  and  53  FR 
47791.  November  25, 1968. 

aajjNa  eooa  18S84V0 


COMMODITY  FUTURES  TRAOINQ 


17  CFR  Pwts  1, 3, 31. 145,  and  147 


Correction 

In  proposed  rule  document  86-1294 
beginning  on  page  3476  in  the  issue  of 
Tuesday,  January  24, 1969,  make  the 
following  corrections: 

1.  On  page  3479,  in  the  third  column, 

'  in  footnote  9,  in  the  fourth  line  from  the 
bottom,  after  "amendments",  insert  "to 
Form  2-FR  are  not  reproduced  here. 
Anyone  interested  ". 

2.  On  page  348a  in  the  first  column,  in 
the  last  paragraph,  in  the  third  line,  "(1)" 
should  read  "(m)".  In  the  fifth  line, 
"31.11(1)"  should  read  "31.11(m) ".  In  the 
11th  line,  "31.11(1]"  should  read 
-31.11(m)". 


ft1.11    ICofraeladl 

3.  On  page  3487,  in  the  second  column, 
in  i  31.11(m)(2),  in  the  fifth  line,  "(n)" 
should  read  "(m)". 


COOC  1iS64V0 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  DruQ  Administnlion 

21  CFR  Parts  310, 343,  and  399 

[06ek«tNa77fMM»4] 


,  Anti|»yrotfc,  and 
AnHrtMunaUc  DniQ  Pvodncta  foe  Ovar^ 
tfia  Countar  Human  Uaa;  Tantattva 


Correction 

In  proposed  rule  document  88-26157 
banning  on  page  46204  in  the  issue  of 
Wednesday,  November  16, 1968.  make 
the  following  corrections: 

1.  On  page  46227,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  eighth  line,  "S  343.50(c)(l)(vK8)" 
should  read  "9  343.50(c)(l)(v)(B);  and  in 
the  ninth  line,  "(2)(v)(8)"  should  read 
"(2)(v)(B)". 

2.  On  page  46243,  in  the  2nd  column, 
under  M.  Comments  on  Salsalate,  in  the 
3rd  paragraph,  in  the  17th  line,  "if* 
should  read  "in". 

1843,80    [Cerradad] 

3.  On  page  46257,  in  the  second 
column,  in  i  343.50(d)(1).  in  the  footnote 
to  the  table,  in  the  seamd  line,  "four" 
should  read  "five**. 

4.  On  the  same  page,  in  the  3rd 
column,  in  §  343.50(d)(6),  in  the  12th  line. 
"65.5  milligrams"  should  read  "565.5 
milligrams". 

OOOK  1SSS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  DruQ  Administration 
(Docket  Na  88M-0362] 

Aloon  I  ahoratorlas,  inc^  Prsmarfcst 
Approval  of  Modais  C118,  C119,  C138. 
and  C130  Poatsrior  Ctiambar 
Intraocular  I 


Wednesday,  November  30, 1968.  make 
the  following  correction: 

In  the  3rd  column,  under  Opportunity 
for  Administrative  Review,  in  the  1st 
paragraph,  in  die  27th  line,  "published" 
should  read  "publish".       .,,...,,... 

aajJNe  cooc  iio»4v« 


DEPARTMENT  OF  HEALTH  AND      ' 
HUMAN  SERVICES 

Food  and  DruQ  Administration 

(Docl(etNo.88M-03481 

voromaincs  aMoicai  syaiama,  mc^ 
-pTsmanivi  Approval  or  voromouicatg; 
Modal  146  Fatal  Acoyatic  Stimulatar 

Correction 

In  notice  document  88-27541  beginning 
on  page  48312  in  the  issue  of 
Wednesday,  November  30, 1988.  the 
heading  was  inaccurate  and  should 
appear  as  set  forth  above. 

BNjjNe  cooc  1««»«t-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docltet  Na  88I(M»63] 

SMsnisns  Mscacai  sysiams  mc; 
Prsmarfcat  Approval  of  ttia  Siamana 
LITHOSTAR  Uthotrlptor 

Correction 

In  notice  document  88-27543  beginning 
on  page  48313  in  the  issue  of 
Wednesday,  November  30, 1988,  make 
the  following  correction: 

On  page  48313.  in  the  diird  column, 
under  Oppaataaily  far  Adudnistntivs 
Review,  in  the  second  and  third  lines. 
"(21  U.S.C  360(d)(3))"  should  read  "(21 
U.S.C.  360e(d)(3))". 

aaiiNacooc  taa»«i« 


Correction 

In  notice  document  88-27542 
appearing  on  page  48311  in  the  issue  of 
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DEPARTMENT  OF  HEALTH  AND 
miMAN  SERVICES 

Food  and  Drug  Administration 

(OodcMNo.8SIM»53} 

lOLAB®  Intraoculan  Pramartot 
Approval  of  UVBLOC™  Phw  Models 
U102D,  U192E.  U1038,  U103a  U193N, 
UlOSa  U1060,  U106E,  U109Q,  U109J, 
U106M,  U109V,  U107B,  U197D,  U107E, 
U197Q.  U107P,  U107a  U107W,  U106B, 
U109D,  U1S2D,  U156E.  U156H,  U157E, 
U157G,  U1S7R,  U177B,  U194D,  U1990. 
U199E,  U703Q,  U706C  U709D,  U706F, 
U709G,  U706J,  U706M,  U709S,  U707D, 
U707E.  U707Q,  U709Q,  U709Q,  U7S6B, 
U7S6E.  U757B,  U776a  U777B,  U796E. 
and  U796N,  UltravMat-AbsorMng 
Postsrter  Ctiambar  Intraocular  Lanaes 

Correction 

In  notice  document  88-27544  beginning 
on  page  48312  in  the  issue  of 
Wednesday,  November  30. 1988.  make 
the  following  correction: 

On  page  46313,  in  the  first  column, 
under  Opportunity  for  Administrative 
Review,  in  the  ninth  line,  "to"  should 
read  "of. 

BiLUNC  cooc  in»«vo 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart781 

Dssignaiea  oy  aci  ot  vongreee; 
ApplcaliMty  of  the  ProhMtlona  of  ttie 
Surface  Mining  Act  to  ttte  Surface 
impsdsoT  unovrgrouna  wow  Mmng; 

Correction 

In  proposed  rule  document  89-2181 
beginning  on  page  4837  in  die  issue  of 
Tuesday.  January  31. 1988,  make  the 
following  correction: 

On  page  4837,  in  the  third  column,  in 
the  ADDResscs,  in  the  fourth  location,  in 
the  second  line.  "1915  Constitution 
Avenue"  should  read  "1951  Constitution 
Avenue". 

aajjNQOooc  nos^vo 


DEPARTMENT  OF  THE  TREASURY 
NiiMiuH  nevenue  service 
28CFRPart1 

[T.a82881 

Corporate  Separationi;  Income  Taxes 

Correction 

In  rule  document  89-118  beginning  on 
page  283  in  the  issue  of  Thursday, 
January  5, 1969.  make  the  following 
corrections: 

{1,355-2   (Consctadl 

1.  On  page  291.  in  the  third  column,  in 
S  1.355-i[c)(2).  Example  (3).  in  the  fourth 


and  fifth  lines,  remove  the  words,  "of  A 
in  X  is  less  than  the  minimum  equity 
interest "  and  transfer  them  to  Example 
(4),  in  die  15th  line  after  the  word 
•^terest". 

2.  On  the  same  page  and  in  the  same 
column,  in  paragraph  (dKl)  in  the  14th 
line,  "of  should  read  "or". 

3.  On  page  293,  in  the  diird  column,  in 
I  l,355-2(d)(5)(iv),  in  the  eighth  line, 
"preceding"  should  read  "preceding". 

14.  On  page  296.  in  the  third  column, 
in  the  file  line  at  the  end  of  the 
document  "FR  Doc  89-119"  should  read 
"FR  Doc.  89-118". 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26CFRPart1 

[IA-111-661 

Income  Tax;  TaxaMa  Years  Beginning 
After  DeoemlMr  31, 1999;  Ctiangee 
Willi  Reepect  to  Pitaasand  Awarda 
and  Employee  Achievement  Awards 

Correction 

In  proposed  rule  document  89-388 
beginning  on  page  627  in  the  issue  of 
Monday,  January  9, 1980,  make  the 
following  correction: 

{1,2744   (Corrected] 

On  page  831,  in  the  third  column,  in 
S  1.274-8(c)(5),  in  the  tenth  line,  "section 
414(g)"  should  read  "section  414(q)". 

BIUJN6  cooc  1SO»«t-0     - 
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Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  91 

Temporary  Restriction  off  Instrument 
Approaches  and  Certain  Visual  Right 
Rules  0|>erations  in  High  Pressure 
Weather  Conditions;  Final  Rule 
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DCPAimiENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlniatfaUon 

14CFRPart91 

iDockvC  No>  Zft/vJt  Sp^dfll  F^oww  AviBllon 
ftoguMlon  (8FAR)  Na  M] 

Temporary  Realflction  of  Inatrunient 
Approechee  and  Certain  Visual  FMght 
Ruiee  Operations  In  HlQh  Pre  i  sure 
WeattMrConditiona 

Aomcv:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation.  [DOT). 

action:  Final  rule. 

SUMMANY:  This  action  authorizes  the 
issuance  of  temporary  flight  restrictions 
to  prohibit  certain  operations  in  Alaska 
and  northern  border  states  when 
accurate  altitude  information  is  not 
available.  On  January  31, 1989, 
barometric  readings  of  pressure  higher 
than  31.00  inches  of  mercury  (Hg.)  were 
recorded  in  various  locations  in  Alaska. 
Barometric  pressure  at  this  level 
exceeds  the  capability  of  standard 
aircraft  piessme  altimeters  and  prevents 
the  Indication  of  accurate  altitude 
information  to  the  pilot.  This  special 
regulation  authorizies  restrictions  on 
certain  instrument  approaches  and  night 
Visual  Flight  Rules  (VFR)  operations 
while  the  extreme  weather  coaditioBS 
remain  in  existence.  This  actkai  le 
necessary  to  ensure  flight  safety  during 
certain  operations  for  wUck  aecaxate 
altitude  information  is  crMcBL 


DATn:  Effective  date:  February  1. 1969. 
Expiration  date:  March  31. 19Ba 

FOR  rjhthoi  mvormation  contact. 

Daniel  C  Beaudette,  Deputy  Director. 
Flight  Standards  Service,  AFS-2, 
Federal  Aviation  Adoinistratieii.  aOQ 
Independence  Avenue  SW., 
Washii^CB.  DC  30691,  Tele|rfione:  (202) 
267-«237. 

Availability  of  DocunMnt 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  die 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-23a  800 
Independence  Avenue  SW^ 
Washington,  DC  20501.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  number  of  this  SFAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


\ 

On  Jaaoaij  31. 1989,  weather 
observations  in  the  State  of  Alaska 
recorded  extremely  high,  record- 
breaking  readings  of  barometic  pressure. 
This  condition  continued  on  February  1 
and  is  forecast  to  continue  for  at  least 
several  more  days.  The  condition  may 
also  extend  to  northern  portions  of  the 
contiguous  United  States. 

Aircraft  altimeters  indicate  aircraft 
altitude  based  on  a  reading  of  the  ak 
pressure  surrounding  the  aircraft 
Altimeters  incorporate  an  adjustment 
for  environmental  barometric  pressure 
to  permit  the  pilot  to  manually  set  the 
correct  pressure  reading  in  the 
instrument.  If  the  pressure  setting  is 
incorrect  the  altitude  readout  wiU  be 
incorrect.  Because  barometric  readings 
of  31.00  Hg.  or  higher  almest  never 
occur,  standard  altimeters  do  not  permit 
setting  of  barometric  preseares  above 
that  level  and  are  not  calibrated  to 
indicate  accurate  aircraft  altitude  ebove 
31.00  Hg.  As  a  result.  U.S.-mansfactaied 
altimeters  cannot  be  set  to  provide 
accurate  altitude  readouts  to  the  pikrt  fai 
conditions  such  as  those  that  currently 
exist  in  Alaslia. 

The  FAA  Airman's  Informatien 
ManaaL  noagraph  533,  providee  e 
procedure  for  issuance  of  altimeter 
settings  when  the  pressure  is  above 
31.00  inches  Hg.  However,  this 
procedure  is  inlsaded  for  slight 
bsMnetiie  vartations  and  not  ta  leeelvs 
the  severe,  widespread,  and  coatlmring 
sitaatioB  mom  being  experienced  in         ^ 

Akska.  .— --""^ 

It  is  theoretically  possibletg/e^roate 
the  error  in  altitudsJoc^refs^es  above 
JIM  Hg.,  by  adding  100  feet  in  aircrall 
altitude  for  each  JO  inches  Hg. 
However,  the  extreme  cold  associated 
with  high  barometric  pressure  produces 
an  effect  oppoeite  to  the  high  preseare 
effect  Therefore,  a  pilot  who  corrects 
far  the  presssre  difference  above  tUOO 
Hg.  bet  not  far  the  temperature  effect 
may  unknowingly  operate  the  aircraft  at 
a  lower  altftode  dian  intended,  creatiag. 
a  highly  dangerous  situation. 

Accurate  altitude  information  la 
essential  for  normal  flight  operatfans 
and  critical  to  certain  phases  of  fUght 
Without  an  accurate  altitude  reading,  a 
pilot  cannot  safely  execute  an 
instrument  approach  in  instrument 
weather  conditions  or  execute  a  VFR 
approach  to  an  airport  at  night 

Temporary  Restrictioas  on  IFR  aad  VFR 
Operations 

On  the  basis  of  the  above.  I  find  that 
these  weather  conditions  are  an 
emergency  condition  requiring 
immediate  action  by  the  agency  in  order 


to  maintain  safety  of  flight  in  Alasks    - 
sad  other  areas.  It  is  necessary  for  the 
FAA  to  issue  temporary  restrictions  on 
certain  IFR  approaches  and  night  VFR 
operations  while  the  extreme  weather 
conditions  exist 

The  specific  restrictions  authorized  by 
this  rule  will  be  issued  in  a  Notice  to 
Airmen  (NOT AM)  by  each  affected  FAA 
region.  These  restrictions  may  include, 
bat  arc  not  limited  to,  prohibitions  of  the 
following  when  the  barometric  pressure 
exceeds  or  is  forecast  to  exceed  31.00 

Hi: 

(1)  Initiation  of  standard  instrument 
approach  procedures  in  IFR  weather 
conditions; 

(2)  hytiating  an  IFR  flight  to  an 
ahport 

(3)  Making  a  VFR  approach  to  an 
airport  during  night  hours: 

(4)  Special  VFR  operations  in  a 
control  zone. 

(5)  Dispatching  an  air  carrier  flight 
when  no  alternate  with  acceptable 
conditions  is  available. 

A  preliminary  NOT  AM  was  issued  on 
January  31  to  provide  the  quickest 
response  possible  to  the  developing 
weather  situation.  A  NOTAM  issued 
ander  this  rule  on  or  after  February  1 
will  incorporate  a  reference  to  this 
Special  Federal  Aviation  Regulation. 

The  Manager,  Regional  Flight 
Standards  Division,  is  authorized  to 
waive  any  restriction  issued  under  this 
special  nde  in  order  to  permit 
eoMfgency  supply  or  medical  services  to 
isolated  communities,  where  the 
operation  can  be  conducted  with  an 
eoceptable  level  of  safety. 

Effective  Date  of  Final  Rule 

Because  the  emergency  weather 
conditions  in  the  State  of  Alaska  are 
carrently  in  effect  and  the  potential  for 
sfanilar  conditions  exists  in  northern 
portions  of  the  contiguous  United  States, 
immediate  action  is  required  to  maintain 
safety  of  flight  until  the  emergency 
sitaation  abates.  For  this  reason,  I  find 
that  the  notice  and  public  procedure 
ander  5  U.S.C  553(b)  are  impracticable 
and  contrary  to  the  public  interest.  For 
the  same  reason,  I  find  that  good  cause 
esdsts  fior  making  this  rule  effective 
iamediately  upon  issuance. 

The  FAA  has  determined  that  this 
action  is  not  a  "major  rule"  under 
Executive  Order  12291  and  is  not 
considered  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
m  FR 11034;  February  26, 1979).  The 
innneiBete  nature  of  the  action  required 
docs  not  permit  that  prior  completion  of 
e  fidl  regulatory  evaluation.  Because  the 
actioa  is  a  nonsignificant  rulemaking    ~ . 
aad  in  effect  for  only  a  brief  period,  a 
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subsequent  regulatory  evaluation  will 
not  be  performed. 

Federalism  Determination 

The  amendment  set  forth  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
t)etween  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  adiong  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this 
regulation  does  not  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects  in  14  CFR  Part  91 

Aviation  safety,  Visual  flight  rules, 
Instnunent  flight  ndes.  Special  Visual 
flight  rules  (VFR). 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  Part  91  as  follows: 


PART  91— GENERAL  OPERATING  AND 
FUGHTRULES 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Antkatity:  49  U.S.C  130U71. 1303. 1344. 
1348, 1362  timmgh  13S5. 1401, 1421  (as 
amended  by  Pi.  100-223).  1422  tfarongh  1431. 
1471, 1472. 1502.  ISia  1522.  and  2121  through 
2125;  Articles  12,  29.  31.  and  32(a)  of  the 
Convention  on  International  Civil  Aviation 
(61  SUL 1180):  42  U.S.C.  4321  et  seg.;  EO. 
11514:  P.L  100-202: 48  U.S.C  106(g)  (Revised 
Pub.  L  97-449.  (anuary  12, 1983). 

2.  By  adding  Special  Federal  Aviation 
Regulation  No.  54  to  read  as  follows: 

Special  Fadetu  Aviation  Regulatkn  No.  M 

Temporary  Restriction  of  Instrument 
Approaches  and  Certain  Visual  Fli^t  Rules 
Operations  in  High  Pressure  Weatliier 
Conditions 

1.  Applicability.  This  rule  applies  in  states 
within  the  Alaskan.  Northwest  Mountain. 
Great  Lakes,  Eastern,  and  New  England 
Regions. 


2.  Special  flight  restrictions.  No  person 
may  operate  an  aircraft  or  initiate  a  flight  to 
an  airport  in  a  state  contrary  to  the 
requirements  and  terms  of  any  Notice  to 
Airmen  issued  under  this  special  rule  by  the 
Manager.  Fli^t  Standards  Division  of  the 
FAA  region  wittiin  which  that  state  is 
located. 

3.  Waivers.  The  Manager.  Flight  Standards 
Division,  is  authorized  to  waive  any 
restriction  issued  under  this  special  rule  in 
order  to  permit  emergency  supply  or  medical 
services  to  isolated  communities,  where  the 
operation  can  be  conducted  with  an 
acceptable  level  of  safety. 

4.  Expiration.  This  special  rale  expires 
March  31. 1988. 

Issued  in  Washington.  DC  on  February  1, 
198a 

T.  Man  McAitor, 
Administrator. 

(FR  Doc.  88^751  FUed  2-2-89;  &-4S  am] 
I  coos  4SW-tS.« 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1986 
SUPPLEMENT:  Revised  January  1,  1988 

The  GUnK  and  the  SUPPLEMENT  should  be 
used  together.  This  useful  reference  tool,  compiled 
from  agency  regulations,  is  designed  to  assist  anyone 
with  Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the  user 
(1)  what  records  must  be  kept,  (2)  who  must  keep 
them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy  reference  to 
the  source  document. 

Compiled  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration. 

Order  ^m  Superintendent  o/  Documents, 
U.S.  Govermnent  Printing  Office, 
Washington.  D.C.  20402-9325. 


Superintendent  of  Documents  Pidilication  Order  Fonn 


Order  Processing  Code:  *6243 

DYES 


Cfwrge  your  orcfer. 


r  .'-^^kv.. 


KH^l 


A  please  send  me  the  following  indicated  publications: 

jcopies  of  the  1986  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  022-003-01123-4  at  $10.00  each. 

jCopies  of  the  1988  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00011-8  at  $1.50  each. 


1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  an  additional  25%).  All  prices 

include  regular  domestic  postage  and  handling  and  are  good  through  8/88.  After  this  date,  please  call 
Order  and  Information  De«k  at  202-783-3238  to  verify  prices. 

Pleaae  Type  «>  Print 


2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


(Qty,  Sute,  ZIP  Code) 

L 


3.  Please  choose  method  of  payment: 

I I  Check  payidble  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account    I    I    I    I    I    iTl— H 
Q  VISA  or  MasteiCard  Account 

I  I   I   I  I  I  I   I  I  I   I   I   I  I   I   I   ITTTI 

, , ,__   Thamk  yom  fw  your  orderl 

(Credit  card  expiration  date) 


(Daytime  phone  including  area  code)  ' 

(Signature) 

4.  Mail  To:  Superintendent  of  Documrats,  Government  Printing  Office,  Washington,  D.C.  20402-9325 
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Briefinfi  on  How  To  Um  tha  Fadecal  Ragistai^ 

For  infonnation  on  briefings  in  Washington,  DC  and 
Austin,  TX.  see  announcement  on  the  inside  cover  of  this 
issue. 
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FEDERAL  REGISTER  Publiahed  daily,  Monday  through  FHday. 
(not  publithad  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  2OM0,  under  die 
Federal  Register  Act  (49  Stat  500,  as  amended:  44  U^C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I)-  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U,8.  Govenmest  Printing  OfBca, 
Washington.  DC  20402. 

The  Fadesal  Regialar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  public 
inspection  In  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Fadanl  Ragbtar  will  be  furnished  by  mail  to  subscribers 
for  1340  per  year  in  paper  form:  $195  per  year  in  microfiche 
form:  or  t37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
diarge  for  taidividual  copies  in  paper  ormicrofiche  form  is  tl.60 
for  eadi  issue,  or  flJO  for  each  group  of  pages  as  actually 
bound,  or  tl75.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington.  DC  20402,  or  charge  to 
your  GPO  Depoait  Account  or  VISA  or  Mastercard. 

Than  are  no  restrictions  on  the  republication  of  material 
appearing  in  die  Federal  Register. 

How  To  Clle  This  PubUcaUon:  Use  the  volume  number  and  die 
page  number.  Example:  54  FR  12345. 


^       Tte  FEDERAL  REGISTER  . 

ymAT  n  is  and  how  to  use  it 

KML-         Any  person  who  use*  the  Federal  Regider  and  Code  of 
Federal  Regulatioiu. 

WHCk     .ne  OOos  d  the  Federal  Regittw. 

WHA'K      ftee  public  BHeflnga  (approxiinately  3  hours)  to  present 

.  1.  The  regulatory  process,  with  a  focus  on  the  Federal 

^„      Register  system  and  the  public's  role  in  the 

,    development  of  regulations. 

.'^fX  The  relaUonship  between  the  Federal  Register  and  Code 

■"}      til  Federal  Regulations. 

,t    a.  The  fanportant  elements  of  typical  Federal  Register 

documaot*. 

V  4  An  iatrodttction  to  the  finding  aids  of  the  FR/CFR 


WHY: 


To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  whicn 
directly  affect  them.  There  «viU  be  no  discussion  of 
specific  agency  regulations. 


M- 


4    WASHINGTON.  DC 

tWHBI:'. February  28,  at  9:00  a.m. 

Office  of  the  Federal  Register. 
Flni  Floor  Conference  Room, 
__  1100  L  Street  NW.,  Washington,  DC 

RESEltVAYIONS:  202-523-5240 


WHERE: 


■'tr 


'WHEN: 
fniBRSs 


RESERVATIONS: 

Aaetin: 

San  Antonio: 

Houston: 


AUSTIN,  TX 

February  22,  at  MO  a.m. 

Lyndon  Baines  Johnson  Library 

6th  Floor,  2313  Red  River 

Street  Austin,  TX 

Call  the  Houston  Federal 

Information  Center 

•U-«7>-«4M 

S12-a24-4471 

713-229-2SS2 
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Agricultural  Marketing  S«rvio« 

RULES 

Milk  marketing  orders: 
Oregon-Washington  and  Puget  Sound-Inland:  correction, 
5587 
Olives  grown  in  California,  5585 
Oranges,  grapefruit  tangerines,  and  tangdos  grown  in 

Florida,  5583 
Peaches  grown  in  Colorado,  5584 

Agrieultura  Ocpartmant 

See  Agricultural  Marlceting  Service:  Commodity  Credit  / 
Corporation 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Computer  Aided  Manufacturiog-Intemational,  Inc.,  5693 

Army  DsfMrtment 

See  a/so  Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc: 
Umatilla  Depot  Activity.  OR;  chemioal  stockpile  diqKwal 
programi,  5646 
Meetings: 
Science  Board,  5647      /  '  ^  .j  r     - 

(3  docimients)         "  '* 

Arts  and  Humanitiss,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Htunanities 

BHnd  and  OttMr  Savarely  Handicappad,  Committea  for 


See  Committee  for  Purchase  Frcmi  the  Blind  and  Other 
Severely  Handicapped 


Environmental  statements;  avaUability,  etc.: 
Snohomish  County  Support  Transmission  Project,  W A 
5651 

Civil  RIgtits  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Louisiana,  5644 
Texas,  5644 

Coast  Guard  J  ..— -         " '     '.  -r — 

RULES 
Boating  safety: 

State  marine  casualty  reporting;  accident  report 
thresholds.  5608 
PROPOSED  RULES 
Tank  vessels,  etc.: 

Cargo  gear  inspection  and  testing  intervals,  5642 

Commarca  Dapartmont 

See  National  Oceanic  and  Atmospheric  Administration 


CommRtea  for  Purchase  From  ttie  Blind  and  Ottier 
Severely  Handicapped 

NOTICES 

Proctu^ment  list  1989: 
AdditioDS  and  deletions,  5645 

Commodity  Credit  Corporation 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Cotton,  extra  long  staple — 
Arizona  et  aL;  correction,  5644 

Commodity  Futures  Trading  Commission 

RULES 

Commodity  pool  operators: 
Disclosure  of  past  performance  records  and  pool 
expenses,  5597 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

5645 
Meetings;  Simshine  Act  5713 
(2  doctmients) 

Defenae  Department 

See  also  Army  Department;  Engineers  Corps 
RULES 

Civilian  health  and  medical  programs  of  tmiform  services 
(CHAMPUSh 

Biofeedback  therapy  coverage,  5604 
Organization,  fiuKtions,  and  aothority  delegations: 

Defense  Research  and  Engineoing,  Director.  5607 
PftOPOSED  RULES 
Contracting: 

Conmierdal  activities  program  (OMB  A-7e 
implementation);  correction,  5640 

NOTICES 

DOD  directives  system  aimual  index;  availability,  etc  5646 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  5646 


PROPOSED  RUIXS 

Basin  regulations: 
Comprehensive  plan  and  water  code,  amendments,  5638 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements^availaibiBty,  etc.: 
Rehabijilatiow-kmg-term  training  program,  5040 
Vocational  rehabilitatioo  service  projects  for  American 
Indians  with  handicaps  program,  565Ci^ 

Meetings: 
National  Assessment  Governing  Board.  5650 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Abex  Corp.  et  al.,  5694 
Amber  Refining,  Inc.,  5695 
Artie  Surveys  Co.,  5695  '^ 

Basin  Well  Service  et  al.,  5695 
Construction  &  Rigging,  5696 
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Energy  Department 

See  also  Bonneville  Power  Administration;  Federal  Energy 
Regulatory  Commission:  Hearings  and  Appeals  Office. 
Energy  Department 


Federal  Maritime  Commiaaion 


Grant  and  cooperative  agreement  awards: 
Thacker,  Milton  E.  Dr..  5651 

Enolneera  Corpa 


Grants  and  cooperative  agreements:  availability,  eta: 
Construction  productivity  advancement  research  program. 
5647 

Environmental  Protection  Agency 

ww>oaiD  nuua 

Sewage  sludge:  disposal  standards,  5646 


Agency  information  collection  activities  under  OMB  review. 

5673 
Pesticide  registration,  cancellation,  etc.: 

Dinocap.  5906 
Pesticides;  emergency  exemptions,  etc.: 

Mancozeb.  5674 

Pursuit  5674 

Federal  Aviation  Adminlatration 

miua 

Standard  instrument  approach  procedures.  5587 


Airworthiness  directives: 

Robinson  Helicopter  Co..  5637 
Rulemaking  petitions:  summary  and  disposition.  5637 


Exemption  petitions;  summary  and  disposition.  5710 
Technical  standard  orders: 
Propfan  type  certification  requirements,  8711 

Federal  Cemmunlcatlone  Commieelon 


Radio  stations:  table  of  assignments: 
Califrania.  5623 
Indiana.  5623 
Louisiana.  5624 

Mississippi  and  Alabama.  5624 
Ohio  and  Kentucky,  5624 

Federal  Energy  Regulatory  Commiaaion 
Noncta 

Natural  gas  certificate  filings: 
Northern  Natural  Gas  Co.  et  cd.;  correction.  5714 


Federal  savings  and  loan  system: 
Corporate  governance:  customer  fin&ncial  records,  release- - 

by  Federal  associations.  5629 
Customer  financial  records,  release  by  Federal 

Associations,  5629 


Applications,  hearinga,  deteraunatioiw.  etc.: 
First  Federal  Savi^  &  Loan  Association  of  Roanoke 
Rapids,  5675 

Moticta 

Meetings:  Sunshine  Act.  5713  ■     . 


Agreements  filed,  etc..  5675 

Federal  Mne  Safety  and  Health  Review  Commiaaion 

Noncca ' 

Meetings;  Sunshine  Act  5713 

Federal  Reeerve  Syatem 


Primary  dealers;  foreign  government  treatment  of  U.S. 
companies  operating  in  government  debt  markets 
abroad,  5676 
AppUcationa,  hearings,  determinations,  eta: 
Erikson.  Vivian  S.,  et  al.,  5676 
Gore  Bronson  Bancorp,  In&,  et  al.  5677 
Hansen  Minnesota,  Inc.,  5677 
National  Westminster  Bank  PLC  et  aL.  5677 
North  Central  Investment  Co.,  5678 

Food  and  Drug  Adminlatration 
miLEa 

Food  additives: 
Polymers — 
Hydrogen  peroxide,  5604 


Food  additive  petitions: 
National  Aeronautics  and  Space  Administration.  5679 

Qeneral  Servteee  Adminlatration 


Federal  Information  Resources  Management  Regulations: 
ADP  and  telecommunications  resources — 
Contracting  policies  and  procedures,  5905 
Procurement  process  simplification.  5004 
Noncca 

Environmental  statements:  availability,  etc.: 
Federal  Courthouse  and  Federal/KfonidpaL  Office, 
Build^  Foley  Square,  NY,  5678 
Federal  Aojuisition  Regidation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  5646 

Health  and  Human  Servicee  Department 

See  also  Food  and  Drug  Administration:  Health  Care     w 
Financing  Administration:  Health  Resources  and 
Services  Administration:  National  Institutes  of  Health; 
Public  Health  Service:  Social  Security  Administration 


Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  of  Health,  5679 

Health  Care  Financing  Adminietration 

miLfa 
Medicare: 
Kidneys  sent  to  foreign  countries  or  transplanted  in  non- 
Medicare  beneficiaries;  costs  exclusion,  5619 

Health  Reeourcee  and  Sarvlcee  Admmielration 

See  a/«o  Public  Health  Service  '         -  - 


Grants  and  cooperative  agreements;  availability,  etc.: 
Community  and  migrant  health  centers  activities,  5679 

Heoringe  and  Appeaia  Office,  Energy  Department 


Decisions  and  orders,  5652-5666 
(5  documents) 
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Special  refund  procedures;  implementation,  5667,  5671 
(2  documents) 

Houaing  and  Urban  Development  DepaibnenI 


Agency  information  collection  activities  under  OMB  review. 
5685-6687 
(3  documents) 


See  Land  Management  Bureau;  National  Park  Service 

Interatate  Commerce  Commieelon 

Noncca 

Motor  carriers: 

Compensated  intercorporate  hauling  (^rations,  5690 
Railroad  operation,  acquisition,  construction,  etc.: 

Chicago  ft  North  Western  Transportation  Co.  et  aL,  5600 
Railroad  services  abandonment 

Southern  Railway  Co..  5600 

Juatiee  Department 

See  also  Antitrust  Division;  National  Institute  of 

Corrections 
Nonccs 
Pollution  control;  consent  judgments:  °  ' 

Arcadia,  FL.  et  al..  5691  ' 

Bayonne  et  al.  N).  5601 

Bolton,  MS,  5691 

Crown  Cork  ft  Seal  Co.,  Inc..  5602 

Lenox,  Inc.,  5092 

Muskegon  Asphalt  Paving  Co..  5603 


See  Employment  and  Training  Administration;  MiM^  Safety 
and  Health  Administration 

Land  Management  Bureau 
Noncca 

Resource  management  plans,  etc.: 
Oklahoma.  5688 

Mine  jtofety  and  Health  Adminietration 
Noncca 

Safety  standard  petitions: 
Scarab  Energy  Corp..  5696     - 

Mine  Safety  and  Heatth  Fadaral  Review  Commiaaion 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautica  and  Space  Adminlatration 
miLEa 

Acquisition  regulations,  5625 

Noncca 

Agency  information  collection  activities  under  OMB  review, 

5646 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  5606 
Federal  Information  Processing  Standards;  delegation  of 
waiver  authority,  5607 

ItaUoral  Foundation  on  the  Arte  and  the  HumaNtiee 

Noncca 

Committees;  establishment  renewal  termination,  etc.: 

Arts  in  Education  Advisory  Panel,  5608 

Dance  Advisory  Panel  5608 

Design  Arts  Advisory  Panel  5698  ->     i 


Expansion  Arts  Advisory  Panel  5698 
Folk  Arts  Advisory  Panel  5697 
Inter-Arts  Advisory  Panel  5699 
Literature  Advisory  Panel  5699 
Media  Arts  Advisory  Panel  5609 
Museum  Advisory  Panel  5609 
Music  Advisory  Panel  5609 
Opera-Musical  Theater  Advisory  Panel  5097 
Public  Partnership  Office  Advisory  Panel  5702 
Theater  Advisory  Panel  5702 
Visual  Arts  Advisory  Panel  5700 
Meetings: 
Inter-Arts  Advisory  Panel  5700 
Media  Arts  Advisory  Panel  5700 
Music  Advisory  Panel  5700,  5701 

(2  documents) 
Theater  Advisory  Panel  5701 

(2  documents) 

NatiomJ  InaMtute  Of  Correctione 

NOTICES 

Meetings: 
Advisory  Board,  5694 
(2  documents) 

National  Inatitutee  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  5681 
(2  documents) 

National  Oceanic  and  Atmoepheric  Administratioii 

NOTICES 

Fishery  management  council:  hearings: 
Mid-Atlantic — 
Atlantic  surf  clam  and  ocean  quahog,  5644 

National  Park  Service 

N0TICE8 

Environmental  statements;  availability,  etc.: 
Congaree  Swamp  National  Monument  SC  5689 
Melozitna  Wild  and  Scenic  River  Study  Area.  AK.  5689 
Porcupine  Wild  and  Scenic  River  et  al..  AK,  5680 

Meetings: 
National  Park  System  Advisory  Board.  5689 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

5702 
Grants  and  cooperative  agreements;  availability,  etc: 
Science,  technology,  and  society;  ethics  and  values 
studies,  5702 
Meetings: 
Academic  Research  FaciUties  Modernization  Program, 
■5705 

Nudear  Regulatory  Commiaaion 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
5705,  5706 
(2  documents) 
Environmental  statements:  availability,  etc: 

Northern  States  Power  Co.,  5706 
Petitions;  Director's  decisions: 

Florida  Power  ft  Light  Co.,  5708 
Regulatory  guides;  issuance,  availability,  and  withdrawal 
5706 


''■^\r  ' 
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Applications,  hearings,  determinations,  etcj 

Georgia  Power  Co.  et  al.:  correction,  5714 
~   Southern  California  Edison  Co.  et  al.,  5709 

Wisconsin  Electric  Power  Co.,  5707 

Postal  Service 

PnOfOSEO  RUCES  "^ 

Domestic  Mail  Manual: 
Nonmailability  of  locksmithing  devicM,  5641 

PubNc  Health  Service 

See  also  Food  and  Drug  Administration;  Health  Resources 
and  Services  Administratioii;  National  Institutes  of 
Health 

RULES 

Grants: 
Health  professions  projects  in  geriatrics,  5615 


Medical  technology  scientific  evaluations: 

Carotid  endarterectomy  for  treatment  of  carotid  oodusive 
disease,  5682 
Organization,  functions,  and  authority  delegatioDK 

National  Institutes  of  Health,  5682 

Research  aral  Special  ProQreine  AAnMetnrtlon 

IMILEt 

Aviation  proceedings: 
Uniform  system  of  accounts  and  reports  for  large 
certificated  air  carriers — 
Generally  accepted  accounting  principles  (GAAP): 
update,  5688 
Pipeline  safety: 
Iron  and  copper  pipe,  etc.;  referenced  standards  deletion, 
5625 


Treeeury  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
5712 

Veterans  Administration 

RULES 

Employees  indemnification,  5613 
General  Counsel:  legal  opinions,  5610 


Vocational  rehabilitation  and  education: 
Veterans  education — 
Procedural  due  process,  5640 


Separate  Parte  In  TMe  leeue 

Part  II 

Environmental  Protection  Agency,  5746 

Part  III 

General  Services  Administration,  5004 

Part  IV 

Environmental  Protectimi  Agency.  SS08 


Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  tiie  end  of  this  issue. 


Securitlee  end  Exctian^e  Commiealon 

RULES 
Securities: 
Publicly  offered  commodity  po<^  iafonaatkn  disdosura 
by  issuers  at  interests,  5600 

SmeR  Buaineee  Adminiatration 


Meetings;  regional  advisory  councils: 

North  Carolina,  5710 
Applications,  hearings,  determinations,  etc.: 

Bosiiiass  Capital  fanrastment  Co.  Inc  S710 

Calsafe  Capital  Corp.,  5710 


RULES 

Social  security  benefits: 
Benefits  entitlement;  reduction,  5008 


Grants  and  cooperative  agreements;  availability,  etc.: 
Research  grants,  5682 

Tranaportatlon  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Research  and  Special  Programs  Administration 

RULES 

Aviation  proceedings: 
Uniform  system  of  accounts  and  reports  for  large 
certificated  air  carriers — 
Generally  accepted  accounting  principles  (GAAP): 
update,  5588 
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DEPARTIIENT  OF  AGRICULTIIRE 
Agrtcuttural  Itartwlbig  S«vlM 
7CFRPart906 
[Oocliatfto.PV-M-«11] 


Agricultural  Marketing  Service. 


USDA. 

Acnofc  Final  rule. 


RTIw  Oepotment  is  adoptmg 
witiwat  SMMfifkatioB  as  a  final  nile  an 
interim  final  rule,  which  temponnily 
relaxed  die  nrfnimum  size  requirements 
for  slupraeats  of  doaestic  and  hnported 
pink  seedless  grapefivit  from  site  48 
(3^«  incfaea  in  diameter)  to  size  50  (3%e 
inches  in  diameter).  The  size 
conpoeitioii,  mat«ty  level  and  conent 
and  prospective  supply  and  demand 
conditions  tat  the  1968-80  season 
Florida  grapefruit  oop  warrants  this 
action. 

ETFECTIVC  OJnc:  February  6. 1980. 
FOR  FURTHGR INRMWATKM  eONTMT: 
Gary  D.  Rasmossen,  Meriieti^ 
Specialist,  Marketing  Order 
Administration  Brandi.  Fruit  and 
Vegetable  Division,  AM6.  USDA.  P.O. 
Box  98456,  Room  2S25-S.  Washmgton. 
DC  20090-8456:  telephone:  (202)  475- 
3918. 


rAffv  mrnmatiom:  lliis 
final  rule  is  issued  under  the  Marketing 
Agreement  and  Marketing  Order  No. 
005,  as  amended  [7  CFR  Part  906], 
regulating  the  handling  of  oranges, 
grapefruit,  tai^gerines.  and  tangelos 
grown  in  Hoiida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
UAC  801-874],  heremafter  referred  to 
as  die  Act. 

This  final  rale  has  been  reviewed 
under  Exeeodve  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Adanhrietrator  of  tiw  Agrietdtnral 
Mariceting  Service  (AMS)  has 
considered  the  eccmomic  impact  of  diis 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
repilatoty  actions  to  the  scale  of 
business  sub)ect  to  sodi  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  diqwoportionateiy  burdened. 
Marketing  orders  tssaed  pursuant  to  the 
Act  and  rules  issues  thereunder,  are 
onique  in  that  they  are  bros^  about 
through  poop  action  of  essentially  small 
entities  acting  on  their  own  behalf . 
Thus,  both  statutes  have  small  entity 
orientatioo  and  oompatiUlity. 

Thoe  are  af^mndnately  100  shippers 
of  Florida  cnanges,  grapefhiit. 
tangerines,  and  tangeios  sa^ect  to 
nagnlation  under  Ae  Florida  dtrus 
mariceting  order.  In  addition,  there  are 
approximatdy  134100  orange,  ^apefruit 
tangerine,  and  tangelo  producers  in 
Florida,  and  approximately  28  importers 
yt\ui  import  grapefruit  into  the  United 
States.  Smafi  agricultural  producers 
have  been  defined  by  the  Small 
Business  Adoinislration  {13  CFR  121.2] 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
ferns  are  defhied  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
A  minority  of  these  shippers  and  a 
majority  of  the  producers  and  importers 
may  be  classified  as  small  entities. 

Grade  and  size  requirements  for 
Florida  citrus  fruit  covered  under  this 
marketing  order  are  specified  in 
S  905.306  Florida  Orange,  Grapefruit, 
Tangerine,  and  Tangelo  Relation  6  \7 
CFR  905.306].  Section  905.306  is  effective 
on  a  continuiag  basis  subject  to 
modificatioB,  suspension,  or  termmation 
by  the  Secretary. 

An  interim  final  rule  amending 
paragraph  {a}  of  S  905.306  was  issued 
December  1, 1988,  and  published  in  the 
Federal  Regbter  (53  FR  49293,  December 
7, 1988].  That  rule  provided  tfiat 
interested  persons  couW  file  written 
comments  through  January  8, 1988.  No 
comments  were  received. 

The  interim  final  rule  amended 
paragraph  (a)  of  9  905.306  temporally 
relaxing  the  minimum  size  requirements 
for  domestic  shipments  of  Florida  pink 


seedless  grapefruit  from  rize  48  (3%  • 
inches  in  diameter)  to  sice  58  (3%  • 
inches  to  diameter)  for  Ae  period 
December  5, 1988,  through  August  20, 
1980.  This  relaxation  is  only  lor  1988-80 
season  shipments.  Titter  minimum  size 
requirements  for  pink  seedless 
grapefruit  will  resume  for  1989-90 
season  shipments  effective  August  21. 
1969,  as  provided  to  §  905.308.  Such 
tis^iter  size  requirements  are  based  upon 
the  maturity,  size,  quality,  and  flavor 
dbaracteristios  of  {rink  seedless 
grapefruit  early  to  the  shipping  season. 
Tlie  Gtrtu  Administrative  Committee 
(committee),  which  administere  the 
program  locally,  recommended 
relaxation  of  the  size  requirements  for 
Florida  pink  seedless  grapefruit  at  its 
November  8.  littS.  meeting.  The 
committee  recommended  that  die 
relaxed  size  requirements  for  Florida 
grapefruit  be  made  efiective  December 
5. 198a  baaed  on  an  analysis  of  the 
cunent  and  prospective  marketing 
conditioos  for  die  1988-60  season  crop, 
as  well  as  a  pn^ectioa  of  the  size 
compoaitioa  and  autarity  levd  of  tiie 
OOP  wanaining  im  AipnaA  at  drat 
time.  The  committee  repented  that  it 
expected  that  by  Oecen^ier  5  size  58 
grapefruit  woidd  be  of  a  satisfactory 
quality,  maturity,  and  flavor  to  be 
shipped  to  fredi  maritets.  Lowering  such 
requirements  when  the  fruit  reaches  an 
acceptable  level  of  quality,  maturity, 
and  flavor  follows  the  practice  of  prior 
years.  The  coaannttee  also  reported  Aat 
it  expected  the  grapefruit  market  to  be 
the  strongest  and  the  flow  to  market  the 
heaviest  of  the  season  to  eariy 
December  due  to  the  strong  holiday 
demand,  and  that  these  factors  should 
minimize  the  price  depressing  effect  of 
releasing  smaller  sized  fruit  on  the 
market  at  tfiat  time. 

The  committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termmation  of  the 
regulatory  requirements  lor  Florida 
oranges,  grapefruit  tangerines,  and 
tangelos.  Committee  meetings  are  opm 
to  the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  infonnation 
submitted  by  the  conimittee  and  other 
available  informatton.  and  detemunes 
whether  nuKhfication,  suspension,  or 
termination  of  the  re^atoiy 
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requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act 

Some  Florida  grapefruit  shipments  are 
exempt  from  the  minimum  grade  and 
size  requirements  effective  under  the 
marketing  order.  Handlers  may  ship  up 
to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day  imder  a 
minimum  quantity  exemption  provisioiL 
Also,  handlers  may  ship  up  to  two 
standard  packed  cartons  of  fruit  per  day 
in  gift  packages  which  are  individually 
addressed  and  not  for  resale,  under  the 
current  exemption  provisions.  Fruit 
shipped  for  animal  feed  is  also  exempt 
under  specific  conditions.  In  addition, 
fruit  shipped  to  conunercial  processors 
for  conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

Section  8e  of  the  Act  [7  U.S.C  606e-l] 
provides  that  whenever  specified 
commodities,  including  grapefruit  are 
regulated  under  a  Federal  mariceting 
order,  imports  of  that  commodity  into 
the  United  States  are  prohibited  unless 
they  meet  the  same  or  comparable 
grade,  size,  quality,  or  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodity. 

Grapefriut  import  requirements  are 
specified  in  S  944.106  [7  CFR  Part  944], 
effective  under  Section  8e  of  the  Act 
That  section  requires  that  imported 
grapefruit  meet  the  same  minimum 
grade  and  size  requirements  as  those 
specified  for  the  various  varieties  of 
Florida  grapefruit  in  Table  I  of 
paragraph  (a)  in  8  905.300.  Since  this 
rule  maintains  relaxed  minimum  size 
requirement  for  pink  seedless  grapefruit 
grown  in  Florida,  the  relaxed 
requirements  would  also  be  maintained  . 
for  imported  pink  seedless  grapefruit 
The  grapefruit  import  regulation  permits 
persons  to  import  up  to  10  standard 
packed  %-bushel  cartons  exempt  from 
the  import  requirements. 

The  relaxation  of  the  minimum  size 
requirements  for  domestic  and  import 
sh^ments  of  pink  seedless  grapefruit 
was  designed  to  maximize  domestic 
shipments  and  to  permit  shipments  to 
meet  buyer  needs.  The  relaxation  is 
meeting  these  objectives.  Therefore,  the 
Department's  view  is  that  the  impact  of 
this  action  upon  producers,  shippers, 
and  importers  will  be  beneficial  because 
it  will  enable  shippers  to  continue  to 
provide  grapefruit  consistent  with  buyer 
requirements.  The  application  of 
minimtun  grade  and  size  requirements  to 
Florida  grapefruit  and  imported 
grapefruit  over  the  past  several  vears, 
has  resulted  in  fruit  of  acceptable  size, 
maturity,  and  flavor  being  shipped  to 
frvsh  markets  throughout  the  season. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  td  5  U.S.C.  553.  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  diis 
action  until  30  days  after  publication  in 
the  Federal  Regl^  because:  (1)  This 
action  maintains  relaxed  minimum  size 
requirements  currenUy  in  effect  for 
Florida  and  imported  grapefruit;  (2) 
Florida  grapefruit  shippers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting  and 
they  are  prepared  to  continue  operating 
in  accordance  «vith  the  relaxed 
requirements;  (3)  shipment  of  the  1988- 
89  season  Florida  grapefruit  crop  is 
currently  underway;  (4)  grapefruit 
import  requirements  are  mandatory 
under  section  8e  of  the  Act;  (5)  the 
interim  final  rule  provided  a  30-day 
comment  period,  and  no  comments  were 
received;  and  (6)  no  useful  purpose 
would  be  served  by  delaying  the 
effective  date  until  30  days  after 
publication. 

List  of  8td>|ecti  In  7  CFR  Part  MS 

Marketing  agreements  and  orders, 
Florida,  Grapefruit  Oranges,  Tangelos. 
Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  906  is  amended  as 
follows: 

PART  905-ORANQES,  ORAPEFRUIT. 
TANQERINE8,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  SUt  31,  as 
amended:  7  U.S.C  801-«74. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  1 905.306, 
which  was  published  in  the  Federal 
Renter  [53  FR  49294,  December  7, 
1988],  is  adopted  as  a  final  rule  without 
change. 

[Note.— This  section  will  appear  in  the 
Code  of  Federal  Regulations.) 

Dated:  Fel)niary  1. 1968. 
Robeft  C.  KeaBejTi 

Deputy  Dinctor,  Fruit  aad  Vegetable 
Division. 

(FR  Doa  80-2707  FUed  2-3-89: 8:45  am] 
BHJJNO  COM  M 


7CFRPart»19 
[DociMtNaFy-«Mm] 

Peaehee  Grown  In  Mett  County.  CO; 
Final  Rule  Redefining  Producer 
Representation  Dietrlcta 

ilOBNCV:  Agricultiiral  Marketing  Service, 

USDA. 

action:  Final  rule. 

■UMMAIir.  This  final  rule  redefines  the 
districts  into  which  the  production  area 
(Mesa  County,  Colorado)  under  the 
marketing  order  for  Colorado  peaches  is 
divided.  This  action  is  intended  to        / 
balance  peach  production  between  the 
five  districts  in  order  to  provide 
equitable  producer  representation  on  the 
Administrative  Committee. 
EFFECnvc  DATK  February  6, 1989. 
Fon  nurmcR  mpoMHATiON  contact: 
Patiick  Packnett  Mariceting  Order 
Administration  foanch.  Fruit  and 
Vegetable  Division.  AMa  USDA.  P.O. 
Box  96456,  Room  252S-S,  Washington. 
E)C  20090-6456;  telephone  202^75-3862. 
SUPPtEMBNTARV  MFORSIATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  No.  88  and  Marketing  Order 
No.  919  (7  CFR  Part  919),  regulating  die 
handling  of  peaches  grown  in  Mesa 
County,  Colorado.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-«74). 
hereinafter  referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  52  handlers 
of  peaches  regulated  under  this 
marketing  order,  and  approximately  245 
producers  in  die  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (18  CFR  121.2)  as  those 
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having  annual  gross  revenues  for  the 
last  three  years  of  less  Uian  $500  Jog 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  nnmin} 
receipts  are  less  dian  S3.500A)a  The 
majority  of  the  peach  handlers  and 
producers  in  Mesa  County,  Coktndo, 
may  be  classified  as  small  entities. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  December  14, 
1988  [53  FR  50229).  Hie  comment  period 
ended  December  29, 198a  No  comments 
were  received. 

The  production  area  is  divided  Into 
five  districts  for  the  purpose  of  producer 
representation  on  the  Admhiistrative 
Committee  (committee).  The  committee 
consists  of  nine  members.  Five 
members,  one  for  eadi  district  represent 
producers.  Three  members  represent 
cooperative  handlers.  There  is  also  an 
independent  handler  nmn^ier. 

Paragraph  (1)  of  i  919.32  of  tiie  order 
authorizes  the  committee,  with  the 
approval  of  the  Secretary,  to  redefine 
the  districts  into  which  the  production 
area  is  divided  and  to  reapportion  the 
representation  of  any  district  on  the 
committee.  Any  such  f!V<»ng«>ff  should 
refiect  insofar  as  practicable,  shifts  in 
peach  production  nvithin  the  districts 
and  the  production  area.  Changes  in  the 
district  boundaries  were  made  in  1976 
(41  FR  43709),  and  die  distiicU  are 
currenUy  specified  in  {  919.111  of  the 
rules  and  regulations  issued  under  the 
order.  _  .    '    .     - 

-    The  LOnimttfae  nnanimp^ifly         ' 

recommended  tiiat  the  district 
boundaries  once  again  be  nKimgarf  to 
correct  imbalances  in  the  distribution  of 
production  between  the  five  districts. 
According  to  the  committee,  die 
boundaiy  changes  are  needed  to  reflect 
shifts  in  peadi  production  within  the 
production  area.  These  shifts  are  a 
result  of  the  replacement  of  large  areas 
that  were  once  productive  peadi 
orchards  with  ranches  and  housing 
developments  and  of  increased 
production  in  other  areas.  The  boundary 
changes  also  reflect  expected 
production  shifts  as  nonbearing  acreage 
begins  production  within  die  next  two 
years.  It  is  desirable  to  have  the  districts 
as  equal  as  possible  in  production 
potential  because  each  district  is 
represented  by  one  producer  member  on 
the  committee. 

To  accomplish  a  balance  in 
production  between  districts.  District 
No.  1  will  be  increased  by  adding  an 
area  known  as  Rapid  Creek  that  will  be 
deleted  from  District  No.  2.  District  No.  4 
will  be  expanded  by  the  addition  of 
approxraiately  250  acres  of  production 
to  be  removed  bom  District  No.  A.  fai 
addition,  the  boundaries  of  District  No.  5 
will  be  clarified  to  show  that  the  area 


known  as  Redlands  has  been,  and  will 
continue  to  be,  a  part  of  District  No.  5. 

The  changes  in  the  district  boundaries 
will  evenly  distribute  production 
between  the  five  districts  witi^ 
approximately  20  percent  of  the  total 
production  of  175,000  bushels  of  peaches 
in  each  area.  This  is  intended  to  provide 
equitable  producer  representatimi  on  the 
committee  and  will  not  impose  any 
additional  cost  on  producws  or 
handlers.  Based  on  die  above,  die 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendatiiHi  submitted  by  the 
committee,  it  is  found  that  this  action 
will  tend  to  effectuate  the  dedared 
policy  of  the  Act 

It  is  further  found  diat  good  cause 
exists  for  not  postponing  die  effective 
date  of  this  action  antd  30  days  after 
publication  in  die  Federal  Register  (5 
U.S.C.  553).  It  is  important  that  the 
changes  hereinafter  set  forth  be  in  effect 
upon  publication  so  that  the  members 
and  alternates  may  be  nominated  and 
selected  as  soon  as  possible  for  the  term 
of  office  which  began  January  1, 19B9. 
Committee  members  and  alternates  then 
would  be  able  to  sarve  as  much  of  diat 
two  year  term  as  possible.  The  proposed 
chai^^  were  recommended  by  die 
conunittaeat-a  public  meeting.  Further, 
the  proposed  rule  provided  for  a  diirty- 
day  comment  period  and  no  comments 
were  received. 

Lists  of  8id>)eG«s  in  7  cm  PM  919 

Marketing  agreements  and  orders, 
Peadies,  Colorado. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  918  is  amended  as 
follows: 

Noto/— Thefoiiowi^  ckaagB  wiM  Ita 
pairiiihed  IB  the  Code  of  Federal  RegulatiaDs. 

PART  91»-fEACHE8  GROWN  IN 
MESA  COUNTY.  COLORADO 

1.  The  authority  citation  for  7  CFR 
Part  910  continiies  to  read  as  follows: 

Autiiority:  Sees.  1-19, 48  StaL  31.  as 
amended;  7  U.S.C  801-674. 

2.  Section  919.111  is  revised  to  read  mm 
toUows: 

S  911.111    RadaWnWonofdtetricta. 

The  <tistricts  into  which  the 
production  area  is  divided  are  redefined 
asMlows: 

(a)  "District  Na  1"  shaU  indode  aU 
that  portion  of  Mesa  County  Imown  •» 
the  Rapid  Creek  Area  and  that  portion 
lying  north  of  the  Colorado  River  and 
east  of  37.3  Road  and  an  extension 


thereof  to  the  Mesa  County  line.  The 
Southern  bomidary  is  known  as  Sites 
Wash. 

(b)  "District  No.  2"  shall  include  all 
the  portion  of  Mesa  County  lying  south 
of  the  Colorado  River,  known  as 
VinelandL  on  the  floor  of  tlie  vaUey  and 
bounded  by  Sites  Wash  on  the  north. 

(c)  "District  No.  3"  shall  include  all 
that  portion  of  Mesa  County  lying  south 
of  the  Colorado  River  on  the  west  of  the 
District  No.  2,  known  as  East  Oichard 
Mesa,  to  the  line  designated  as  35  Road. 

(d)  "District  No.  4"  shall  include  all 
that  portion  of  Mesa  County  lying  sooth 
of  the  Colorado  River  bounded  on  the 
weat  by  the  Gunnison  River  including 
that  portion  known  as  Whitewater  and 
bounded  on  the  east  by  35  Road 

(e)  "District  No.  5"  shaU  include  all 
that  portion  of  Mesa  County  west  of  37  J 
Road  and  an  extension  thereof  to  the 
Mesa  County  line,  north  of  the  Cobrado 
River  to  the  junction  of  the  Colorado 
and  the  Gunnison  Rivers,  and  all  of  the 
rest  of  Mesa  County  south  of  the 
Colorado  River  and  west  of  the 
Gunnison  River  to  include  the  area 
known  as  the  Redlaids. 

Dated:  Fefanmy  1. 1988. 

Robert  C  Keeoey, 

Deputy  Director,  Phut  and  Vegetable 
Division.  . ^— 

(FR  Doa  89-2708  POed  2-3-89;  8:45  asi| 


7CFR  Part  932 


Graan  in  CtfMitfnIa 

n  Agricultural  Marketing  Service, 


USDA. 

AcnoN:  Final  rule. 


f:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
932  for  the  1989  fiscal  year  Qanuary 
through  December)  established  for  that 
order.  This  action  is  needed  for  the 
California  Olive  Committee  estabhsbed 
under  the  order  to  incur  operating 
expenses  daring  the  1969  fiscal  year  and 
to  collect  fimds  during  that  year  to  pay 
those  expenses.  This  will  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 

VFfcCllVf  OATC  January  1, 1980.  tlirough 
December  31, 1989  (§  932.223). 

FOR  aUNISMR  MPORMATION  CONTACT: 

Patrick  Packnett  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMB,  USDA.  P.O. 
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Box  96456.  Room  2530-S,  Washington. 
DC  20080-6456,  telephone  202-475-3862. 


;  This  rule 

is  issued  under  Marketing  Order  No.  932 
(7  CFR  932]  regulating  the  handling  of 
olives  grown  in  CaUfomia.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.5.C  601-674).  hereinafter 
referred  to  as  the  Act  ~ 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
throu^  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientatioo  and  compatibility. 

There  are  approximately  seven 
handlers  of  CaUfomia  olives  regulated 
under  this  marketing  order  each  season. 
and  approximately  1.390  olive  producers 
in  California.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  Most  but  not  all  of  the  olive 
producers  and  none  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
commodities  handled  from  the  begiiming 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval  The 
members  of  administrative  committees 
are  handlers  and  producers  of  the 
regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  of  formulate 


appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity  (e.g., 
pounds,  tons,  boxes,  cartons,  etc.). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committees  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 
The  California  Olive  Committee 
unanimously  recommended  1980  fiscal 
year  expenditures  of  $1,883,290  and  an 
assessment  rate  of  $25.39  per  ton  of 
assessable  olives  received  by  handlers. 
In  comparison,  1988  fiscal  year  budgeted 
expenditures  were  $1,627,482  and  the 
assessment  rate  was  $23.92.  Major 
expenditxire  items  budgeted  for  the  1989 
fiscal  year  compared  with  those 
budgeted  in  1968  (in  parentheses)  are 
$469,540  ($435,434)  for  program 
administration.  $eaOOO  ($51,948)  for 
production  researdi.  $780,000  ($540.000) 
for  consumer  advertising.  $398,500 
($494,000)  for  food  service  advertising, 
and  $195,250  ($106,100)  for  public 
relations.  The  $255,808  increase  in 
budgeted  expenditures  from  1988  is 
mainly  for  advertising  and  promotion 
activities  needed  to  market  this  year's 
larger  crop. 

An  estimated  assessment  income  of 
$1,883,938  based  on  handler  receipts  of 
74,200  tons  of  assessable  olives  will  be 
utilized  to  cover  1989  fiscal  period 
expenses.  Last  year's  assessable  olives 
totalled  57,300  tons.  The  proposed  rule 
indicated  that  $245,473  in  excess  1988 
assessments  would  be  placed  in  the 
committee's  reserve.  Closer  review  of 
the  committee's  financial  statements 
reveals  that  the  $245,473  are  reserve 
funds  derived  from  excess  assessments 
from  fiscal  years  prior  to  1988.  not 
excess  1988  assessments.  Therefore,  the 
provision  authorizing  unexpended  funds 
from  the  1988  fiscal  year  to  be  carried 
over  as  a  reserve  has  been  removed. 

A  proposed  rule  inviting  comments  on 
this  action  was  published  in  the  Federal 
Register  on  December  3a  1988  (53  FR 
53000).  The  comment  period  ended 
January  9, 19B9.  No  comments  werf.  . 
received. 


While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  onto  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substaatial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  the  budget  of  expenses 
and  assessment  rate  are  reasonable  and 
will  tend  to  effectuate  the  declared 
policy  of  the  Act.  The  budget  of 
expenses  and  assessment  rate  should  be 
expedited  because  the  committee  needs 
to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  Therefore,  the 
Secretary  also  finds  Aat  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after  the 
date  of  publication  in  the  Fedsral 
Renter  (5  U.S.C  553). 

list  of  Subjects  ia  7  CFR  Part  932 

Marketing  agreements  and  orders, 
olives,  California. 

For  the  reasons  set  forth  in  the 
preamble,  a  new  §  932.223  is  added  as 
follows:  . ..._^^ 

Note.— This  •ection  will  not  appear  in  the 
Code  of  Federal  Regulations: 

1.  The  authority  citation  for  7  CFR 
Part  932  continues  to  read  as  follows: 

Authority:  Sees.  1-ia  48  Stat  31.  as 
amended:  7  U.S.a  601-674. 

2.  New  S  932.223,  is  added  to  read  as 
follows: 

PART  932-OUVES  GROWN  IN 
CAUFORMA 

S932.223    Cxpeneee  and  sieessment  rate. 

Expenses  of  $1,883,290  by  the 
California  Olive  Committee  are 
authorized,  and  an  assessment  rate  of 
$25.39  per  ton  of  assessable  olives  is 
established,  for  the  fiscal  year  ending 
December  31, 1989. 

Dated:  February  1. 1968. 

Robert  C  Kaenay. 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

[FR  Doc  80-^700  Filed  2-3-88: 8:45  am] 

SKUNO  COOC  MW-SMI 
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7CFR  Parts  1124  and  1125 

(DoolMl  Noa.  AO-368-A16  and  AO-226- 
AS2;OA-88-108] 

IMk  bi  ttw  Oregon-Washington  and 
Puget  Sound-Mand  Marketing  Areas; 
Ordsr  Amsndbig  snd  Merging  Orders; 
Correction 

AOmcv:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule;  correction.  ■ 


r:  The  final  order  amending  and 
merging  the  Oregon-Washington  and 
Puget  Sound-Inland  Federal  milk 
mariceting  orders,  published  in  the 
Federal  Register  on  December  30, 1988 
(53  FR  52975)  contained  several  errors  in 
the  order  language  (7  CFR  Part  1124)  for 
the  merged  Pacific  Northwest  mariceting 
area.  Correcticms  to  those  errors  are 
shown  below. 

FOII  FURTHER  INFOmiATION  CONTACn 

Constance  M.  Brenner,  Marketing 
Specialist  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456. 
Washington,  DC  20090-6456.  (202)  447- 
7183. 

SUPPLCMCNTARY  tHFORMATION:  The 

following  corrections  should  be  made  to 
the  final  rule  amending  and  merging  the 
Oregon- Washington  and  Puget  &)und- 
Inland  milk  orders  that  was  issued  on 
December  23, 1988,  and  published  In  the 
Federal  Register  on  December  30. 1988 
(53  FR  52975). 

PARTS  124  AND  125— (AMENDED] 

f1124^   [AiiMnded] 

1.  On  page  52982.  in  the  second 
column  in  S  1124.40(c)(6),  in  the  2nd  line, 
the  citation  "t  1125.41(a)"  should  read 
"J  1124.41(a)". 

S  1124.44   [Amandad] 

2.  On  page  52965.  in  the  first  column, 
in  i  1124.44(a)(9)(ii).  in  the  8th  line,  the 
citation  "(a)(9)(U)  [a]  through  (c)"  should 
read  "(a)(9)(ii)  (A)  through  (C). 

11124^   (Amended] 

3.  On  page  52986.  in  the  third  column, 
in  8 1124.50(c)(3),  in  the  2nd  line,  the 
word  "paragraph"  should  read 
"paragraphs". 

list  of  Subjects  in  7  CFR  ParU  1124  and 
1125 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Parts 
1124  and  1125  continues  to  read  as 
follows: 

Audiocity:  Sees.  1-19, 48  Stat  31,.8s 
amended;  7  \JS.C.  601-«74. 


Signed  at  Washington,  DC  on:  February  1, 
1989. 

|.  Patrick  Boyle. 

Administrator. 

(FR  Doc.  89-2710  Filed  2-3-89: 8:45  am] 

iMJJNa  CODE  »4ie-S>4l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart97 

[Dodcat  Na  2S7S3;  Amdt  Na  1392] 

StatKlard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AOCNCV:  Federal  Aviation     ~ 
Administration  (FAA),  DOT. 
ACTlOW:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
faciUties,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

iFFECnvE  DATES:  An  effective  date  for 
each  SlAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1.1982. 
AOORESSCS:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SlAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200],  FAA  Headquarters  Buildhig,  800 


Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once   "    ^ 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT; 

Paul ).  Best  Flight  Procedures  Standards 
Branch  (AFS-420),  Air  Transportation 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instnmient  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
-  U.S.C.  552(a).  1  CFR  Part  51,  and  97.20  of 
the  Federal  Aviation  Regulations 
(FARs).  The  applicable.FAA  Forms  are 
identified  as  FAA  Forair  8260-3,  8260-4. 
and  8280-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

"The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SlAP  contained  in  FAA  form 
document  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  pubUcation  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  appUcation  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  the  FAlA  in  a  National  Flight 
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Data  Center  (FDC)  Notice  of  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPa,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SfAPs  contained  in  this 
amendment  are  baaed  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instniment  Approach 
Procedures  (TERPs).  In  developing  theae 
SIAIH.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
dose  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
proG»dure  before  adopting  these  SLAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
i^ere  applicable,  that  good  cause  exists 
for  maldng  some  SIAPs  effective  in  less 
than  30  days. 

The  PAA  has  determined  that  this 
regulation  only  involves  an  established 
bwty  of  technical  regulations  for  which 
firequant  and  routine  amendments  are 
necessary  to  keep  them  operationaUy 
onrenL  It.  thacefoce— (1)  Is  not  a  "major 
rule"  ondar  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  Febraary  2a  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  cvahiaUon  as  the  anticipated 
impact  is  so  minimal.  For  the  sane 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  Ike  Regulatory  Flexibility  Act 


Ustof 


inMCFRPeittT 


Approaches,  Standard  Instrument 
Incorporation  by  reference. 

lanwd  ia  Wasfaii«(oii.  DC  on  laraianr «. 
1908. 
Rafct  L.  CssiriA. 

Acting  Dinetor.PU^StaitdaitiaSennc*. 

AdoptfoQ  of  the  Ameodment 

Accordingly.  parsaeBt  to  the  aathority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  estsblishing.  amending, 
suspending,  or  revoUag  Standard 
Instrument  Approach  ftooedures. 
effective  et  0901  GJ4.T.  on  the  detes 
specified,  es  foUows: 

PART  97— {AMENOEO] 

1.  The  aathority  citation  for  Part  97 
continues  to  reed  as  follows: 


Authority:  49  U3.C  1348, 1354(a).  142t  an! 
1510; 49 use.  106(g)  (revised.  Pub.  L 97-440. 
January  12. 1963:  and  14  CFR  11.49(b)(2)). 

By  amending:  S  9723  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  S  97.25  LOG.  LOC/DME. 
LOA.  LDA/DME.  SDF.  SDF/DME; 
t  97.27  NDB.  NDB/DME;  8  97.29  ELS. 
ILS/DME,  ISMLS.  MLS,  MLS/DMB, 
MLS/RNAV;  S  97.31  RADAR  SIAPs; 
S  97.33  RNAV  SIAPs;  and  \  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  April  ft  1989 
McPheraon,  K8— McFtienon.  NDB-A 

Amdt  4 
(unction  City,  KS— Janctio"  Ci*y>  Muni,  NDB- 

aAmdtl 
Qay  Center,  KS-Clay  Center  MhI  NDB 

RWY  35,  Amdt  1 

.  .  .  Effective  March  A  1989 

Sanderaville.  GA— Kaolin  Field.  VOR/DUB- 

A  Amdt  3 
Sanderaville.  GA— Kaolin  Fidd.  NDB  RWY 

12,  Amdt  2 
Goshen.  IN— Goshen  Munt  LOG  DC  RWY  a 

Amdtl 
New  Orleaes,  LA    New  Orleans  bd/ 

Moiaaal  Pld.  IL8  RWY  a,  Amdt  1 
Anoka.  MN-Gataway  Nordi  bdnstiiaL  VOR 

RWY  S4,  Aaidt  3.  CANCELLED 
Ramsey.  MN— Gateway  North  IndustriaL 

VORRWY34.0rig. 
Mansfield.  OH-Mansfield  Lahm  MunL  LOG 

8C  RWY  14.  Affldte.  CANCELLED 
"lallilmiy.  NC    Rowan  County,  NDB-B, 

Amdte 
Piwpactviila.  PA-Tvnar  FiekL  VOR  RWY 

M.  Amdt  4.  CANCELLED 
QuanyviUa.  PA— Tai^awnnri,  VOR/DMK-A. 

AsMittCANCBLLBD 
Apirieton.  WI— Ont^amie  County.  VOR/ 

DME  RWY  3.  Amdt  5 
Apf letaR,  WI— Outagamie  Coonty,  LOG  BC 

RWY  21,  Amdte 
Appletoa  WI— Otttagaaria  Couaty.  NDB 

RWYa.Awh.U 
Awiatoo.  WI— Oatagamia  Goanty.  NOB 

RWY2a.ABdta 
Appletoo.  Wl-Outagamie  County.  RNAV 

RWY  29,  Amdt  6 
Oack  Rhrar  FaBs.  Wl-aack  River  FaOs 

Area.  NDB  IWY  a,  Aaidt  4 
Sheboygan.  Wl—Shshaygaa  Comity 

Memorial.  NDB  RWY  21.  Amdt «, 

CANCELLED 
Sheboygan.  WI— Sheboygan  County 

Memorial,  NDB  RWY  21,  Orig. 
Sheboygan,  WI— Sheboygan  County 

Memorial  ILS  KWY  21,  Orig. 
Siren.  WI— Burnett  Coonty,  VOR  RWY  4, 

Amdtl 
West  Band.  WI— Wast  Bead  Muni,  VOR 

RWY  31,  Amdt  8,  CANCELLED 
Wast  Bend.  WI— Wast  Bend  Muni.  LOG  RWY 

31,  Orig. 
West  Bend.  WI— West  Bend  Muni,  NDB 
RWY  31,  Amdt  10 

.  .  .  Effective /anuary  17. 1989 

Iowa  Falls,  lA— Iowa  FaUs  Moni,  NDB  RWY 

31.  Amdtl 
Big  Fioay.  ¥VY— Big  Piaey-MarUetoo.  VOR 

RWY  31,  Amdt  3 


.  .  .  Effective  January  IZ  1989 

Kanaae  City,  MO— Kansas  City  Downtown. 

ILS  RWY  3,  Amdt.  1 
Newark,  N(— Newarit  Intl.  ^S  RWY  4R, 

Aiadt.  7 

.  .  .  Effective  fanoary  10, 1989 

Elizabeth  City.  NC— EHzabeth  City  CG  Air 
Station/Muni.  VOR/DME  RWY  1.  Amdt  10 

(FR  Doc  8»-»27  FUed  2-3-68;  8:45  am] 
aajJNO  cooc  4sio-is-i( 


14  CFR  Part  241 

(DeciMt  Na  45S29; 
IIMg1S7-AA»8 


Ne.241-«91 


AvMkMi  Eoonomic  Regulations; 
Updating  the  Accounting  ProvMons 
for  Changes  hi  GAAP 

AOCNOr:  Researdi  and  Special  Programs 

Administration.  DOT. 

acnOH:  Fmal  rule. 

gUliaiTY;  This  final  rule  relieves  large 
certificated  air  carriers  bota  the  burden 
of  maintaining  an  accounting  system 
that  differentiates  between  two  sets  of 
accounting  |»incipies    generally 
accepted  and  i«gulatoTy.  This  action 
aligns  the  air  carrier  accounting 
|Mt>visions  in  accordance  with  generally 
accepted  aoooonting  principles  and  in  a 
manner  consistent  with  fadlitating  the 
Department's  edministration  of  its 
aviation  responsibilities. 
imcnvt  DATC  Mardi  S,  1969. 


KTION  OONTACTt 
M.  aay  Moritz,  fr.  or  fade  M.  Calloway, 
Office  of  Aviation  hifonnation 
Management  DAI-1,  Research  and 
Special  Programs  Administration, 
I)epartment  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20690,  (202)  366-4385  and  366-4383. 
respective^. 
sumxaKNTARV  mfohmation: 

Background 

In  a  notice  of  proposed  rulemaking 
(NPRM)  issued  March  16. 198a  the 
Department  proposed  to  adopt  a  policy 
of  relying,  to  the  maximum  extent 
practicable,  on  generally  accepted 
accounting  principles  (GAAP),  as 
promulgated  by  the  Financial 
Accounting  Standards  Board  (FASB), 
the  recognized  body  of  accotmting 
prindples,  for  recording  large 
certificated  air  carrier  financial 
information  (Notice  88-5;  53  FR  96S3. 
March  24, 1988).  As  noted  fai  the 
proposed  rule,  the  FASB  is  recognized 
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as  the  primary  body  that  is  responsible 
for  developing  and  overseeing 
accounting  principles  and  disclosure 
standards  for  American  business. 

Essentially,  the  Department  proposed 
to  modify  the  Part  241  uniform 
accounting  provisions  for  large 
certificated  air  carriers  by: 

1.  Clarifying  certain  definitions 
contained  in  ^ossary  Section  03  and 
eliminating  those  definitions  that  are 
either  already  defined  by  GAAP  or  no 
longer  needed  in  the  current 
transportation  environment; 

2.  Eliminating  the  repetition  of  GAAP 
in  the  Department's  general  accounting 
provisions  that  are  contained  in 
Sections  1  "Introduction  to  System  of 
Accounts  and  Reports,"  2  "General 
Accounting  Policies,"  and  5  "Balance 
Sheet  Accoimt  Groupings";  and 

3.  Eliminating  certain  balance  sheet 
and  profit  and  loss  accounts  that  are  no 
longer  required  for  either  GAAP  or 
regulatory  accounting  requirements. 

While  the  NPRM  proposed  that  air 
carriers  be  allowed  to  adopt  changes  in 
GAAP  at  the  same  time  for  both 
financial  and  regulatory  accounting 
purposes,  it  also  contained  a  mechanism 
for  resolving  conflicts  when  the 
Department's  regulatory  needs  for 
financial  data  cannot  be  met  through  the 
adoption  of  a  particular  GAAP 
pronouncement  In  such  situations,  the 
NPRM  provided  that  the  Department's 
Office  of  Aviation  Information 
Management  would  issue  an  Accounting 
Directive  explaining  in  detail  why  a 
particular  GAAP  pronouncement  could 
not  be  adopted  for  regulatory  accounting 
purposes.  It  was  further  proposed  that 
the  Department's  needs  would  be 
addressed  in  a  notice  of  proposed 
r\ilemaking  if  significant  objections  were 
raised. 

PubUc  Comments 

The  Department  has  decided  to 
finalize  its  revisions  to  the  uniform  large 
certificated  air  carrier  accounting 
provisions  as  proposed.  Trans  World 
Airiines.  Inc.  (TWA)  filed  the  only 
comment  to  the  rulemaking  notice.  TWA 
agreed  with  and  fully  supported  the 
proposed  changes. 

Statement  of  Cash  Flows 

In  a  related  matter  that  furthers  the 
objectives  of  this  rulemaking,  the 
Department  wishes  to  address  at  this 
time  the  impact  of  Financial  Accounting 
Standard  (FAS)  Na  95  "Statement  of 
Cash  Flows."  This  statement  modifies 
generally  accepted  accounting  principles 
by  requiring  all  business  enterprises  to 
include  a  "statement  of  cash  flows"  as 
part  of  a  full  set  of  financial  statements. 
Under  FAS  No.  95.  the  cash  flow 


statement  replaces  the  statement  of 
changes  in  financial  position. 

FAS-95  represents  a  significant 
philosophical  change  in  the  concept  of 
reporting  point-in-time  financial 
position.  Cash  flow  statements  focus  on 
cash  receipts  and  payments  and  explain 
changes  in  cash  and  cash  equivalents. 
Funds  flow  statements,  on  the  other 
hand,  are  prepared  on  a  broader  concept 
of  the  enterprise's  economic  activity  so 
as  to  encompass  all  the  changes  in 
financial  position.  For  example,  a  funds 
flow  statement  would  include 
depreciation  expense,  amortization 
expense  and  increases  in  deferred 
income  taxes  as  sources  of  funds  in 
calculating  changes  in  financial  position. 
None  of  these  three  items  are  included 
in  preparing  a  cash  flow  statement  since 
they  do  not  affect  a  firm's  cash  position. 

llie  financial  schedules  that  comprise 
RSPA  F(MTn  41  "Report  of  Financial  and 
Operating  Statistics  for  Large 
Certificated  Air  Carriers"  for  carriers 
with  total  annual  operating  revenues  of 
$10  million  or  more  include  Schedules 
B-1  "Balance  Sheet"  B-12  "Statement  of 
Changes  in  Financial  Position."  and  P- 
1.2  "Statement  of  Operations."  While 
the  inclusion  of  these  three  schedules  in 
Form  41  is  based  on  the  value  of  the 
information  to  the  Department  in 
administering  its  aviation 
responsibilities,  it  also  reflects  the 
significance  that  has  been  historically 
placed  on  these  types  of  reports  by  the 
accounting  profession  and  the  financial 
community.  Because  of  this  similarity  of 
financial  data  requirements,  carriers 
have  been  able  to  fulfill  their  financial 
and  regulatory  reporting  responsibilities 
by  developing  a  management 
information  system  that  collects 
financial  data  in  a  manner  that 
facilitates  the  generation  of  a  balance 
sheet  statement  of  operations  and 
statement  of  changes  in  financial 
position. 

The  private  sector's  adoption  of  FAS 
No.  95  and  the  Department's  Schedule 
B-12  reporting  requirement  have 
combined  to  create  a  problem  for  carrier 
management  information  systems  by 
requiring  the  reporting  of  point-in-time 
financial  position  based  on  two  different 
perspectives:  funds  flow  versus  cash 
flow.  This  has  created  a  practical  data 
gathering  problem  for  air  carriers  since 
funds  flow  and  cash  flow  statements 
require  the  extraction  and  maintenanue 
of  a  different  subset  of  financial 
information  bora  the  carrier's  data  base 
in  order  to  generate  the  respective 
reports. 

While  the  Department  believes  that  a 
cash  flow  statement  would  be  useful  in 
administering  its  aviation  programs,  it 
also  feels  that  changing  Sdiedide  B-12 


from  a  funds  flow  to  a  cash  flow  format 
involves  a  change  in  reporting  that  is 
significant  enough  to  warrant 
addressing  the  issue  through  the 
rulemaking  process.  At  the  same  time, 
the  Department  is  very  concerned  about 
the  additional  reporting  burden  that 
carriers  must  bear  until  the  rulemaking 
process  can  be  completed. 

Because  of  this  concern,  the 
Department  has  considered  various 
ways  of  reducing  or  eliminating  this 
burden,  and  has  decided  to  accept 
waiver  requests  from  affected  air 
carriers  to  enable  them,  upon  a  proper 
showing  of  need  and  a  finding  by  the 
Department  to  file  a  cash  flow 
statement  in  lieu  of  the  current  Schedule 
B-12.  Each  waiver  request  must  be 
accompanied  by  a  pro  forma  example  of 
the  format  the  carrier  proposes  to  use  in 
lieu  of  Schedule  B-12.  Waiver  requests 
must  be  addressed  to  the  Director. 
Office  of  Aviation  Information 
Management  DAI-1,  RSPA,  Department 
of  Transportation.  Washington,  DC 
20590. 

Adoption  of  GAAP 

By  virtue  of  this  final  rule,  the 
Department  adopts  a  policy  of  relying 
on  GAAP,  as  promulgated  by  the  FASB. 
as  the  recognized  body  of  accounting 
principles  for  recording  air  carrier 
financial  informatiorL  In  adopting  this 
policy,  the  Department  recognizes  the 
possibility  that  a  situation  may  arise 
where  a  change  in  GAAP  could 
adversely  affect  the  Department's  ability 
to  administer  its  aviation 
responsibilities.  In  this  circumstance,  tfie 
Department's  Office  of  Aviation 
Infonnation  Management  will  issue  an 
Accounting  Directive  fully  explaining 
why  the  application  of  the  accounting 
principle  in  question  would  negatively 
impact  administration  of  the 
De[»artment's  aviation  progranu.  The 
directive  also  will  provide  the  necessary 
accounting  guidance  required  to 
maintain  the  accounting  integrity  of  the 
Department's  Uniform  System  of 
Accounts  and  Reports  for  Large 
Certificated  Air  Carriers. 

If  significant  objections  are  raised  by 
any  concerned  party  or  parties  to  the 
Department's  decision  not  to  implement 
a  particular  accounting  principle,  such 
objections  would  be  addressed  in  a 
notice  of  proposed  rulemaking.  Air 
carriers  and  any  other  concerned  parties 
will  be  encouraged  to  submit  their  views 
and  conmients  on  the  issues  raised. 
After  due  deliberation  of  all  comments 
received,  the  Department  will  issue  a 
final  rule,  stating  its  conclusions. 

It  should  be  noted  that  the 
Department's  decision  to  rely  on  GAAP- 


?  . 
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based  accounting  has  caiicad  it  to  rataia. 
rather  than  eliminata  at  proposed, 
account  2860.  Subscribed  and  Uniacoad 
Stock.  This  %vili  allow  affected  air 
carriers  to  account  for  and  disclose  the 
results  of  stock  subscription 
transactions  in  accordance  with 
generally  accepted  accounting 
principles.  Because  of  this,  section  3, 
Chart  of  Balance  Sheet  Accounts,  will 
be  editorially  revised  to  include  accouol 
2860,  which  had  previously  been 
inadvertently  omitted. 


Executive  Orders  12291, 12612  and 
12630;  Department's  Regulatory  Policies 
and  Procedures;  Regulatory  Flexibility 
Act  and  Paperwork  Reduction  Act  of 
1986. 

ThiM  action  hat  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  this  it  not  a  major  rule. 
It  wifl  not  result  in  an  annual  effect  on 
the  economy  of  tlOO  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consaaera.  iadividaal 
industries,  Federal  State  or  local 
govemments,  agencies  or  geograiriiic 
regions.  Puithennora.  tfiit  rale  will  not 
adveiaely  affect  ooatpetition, 
employ  Blent,  investment,  productivity, 
innovation,  or  the  abifity  of  United 
Staitt  based  enterpriset  to  compete 
witk  Walgn-based  enterprises  in 
domestic  or  export  aiaikets.  These 
regulatioaa  will  raeah  in  a  reduction  in 
rapottiag  bordea  for  large  certificated 
air  carriers.  Accordki^,  a  regulatory 
impact  analytis  is  not  reqaired. 

This  adian  has  been  aaalvted  in 
acoordanoe  with  the  pftociples  «id 
criteria  oootainad  In  Execative  Orders 
12811  aad  12630  and  it  has  been 
detemfaied  that  the  final  rule:  (1)  does 
not  have  suffldeat  federalism 
implicatioat  to  warrant  the  preparation 
of  a  Fedenliaa  Assesament  and  (2) 
does  not  poae  tfie  riak  of  a  taking  of 
coaatf  tutfamally  pnlactad  private 
property. 

liiis  regulatioa  is  aiyiificant  under  the 
Department's  Regalatory  Policies  aad 
Procedures,  dated  Febraary  26, 1979. 
because  it  involves  important 
Departmental  poUdea.  Its  economic 
impact  should  be  miniflBal  and  a  full 
regulatory  evaluation  is  not  required. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  ol  its  aviation  economic 
regulations.  Departmental  policy 
categorizes  certificated  air  carriers 
operating  small  aircraft  (60  seats  or  less 
or  18,000  pounds  maximum  payload  or 
lees)  in  strictly  domestic  seivice  as 
small  entities  for  purposes  of  the 


Regulatory  Flexibility  Act  The 
regulatory  amendments  will  affect  only 
large  certificated  air  carriers. 

"nie  accounting  requirements  in  this 
proposal  are  eu^ect  to  the  Paperwork 
Redaction  Act  Pab.  L  96-511. 44  U.S.C. 
Chapter  35.  A  request  for  clearance  of 
these  requirements  will  be  submitted  to 
the  0£Bce  of  Management  and  Budget 
for  review.  It  is  anticipeted  that  this  rule 
will  retuh  in  an  annual  burden 
redaction  of  17  hours  per  carrier.  Taking 
into  account  this  reduction,  the  total 
estimated  aannal  burden  assodated 
with  this  infomaiion  collection  (OMB 
Clearance  Na  2138-0013)  is  502  hours 
per  carrier  wUcfa  represents  the 
estimated  btsden  assodated  with  the 
Dqtartment's  Uniform  System  of 
Anoonts  and  Reports  for  Large 
Certificated  Air  Carriers.  Any  comments 
regarding  tUs  burden  estimate  or  any 
aspect  of  these  information 
reqairements,  including  suggestions  for 
reducing  the  reporting  burden,  may  be 
sent  to: 

Director,  Office  of  Aviation  Informatioo 
Management  DAI-1,  U.S.  Department 
of  Transportation.  Research  and 
Special  ftngramt  Administration.  400 
Sevendi  Street  SW..  Washington.  DC 
20590 
and 
Office  of  Information  and  Regulatory 
Aflairt,  DOT/RSPA  Desk  Officer, 
Office  of  Management  and  Budget 
Washington,  DC  20903. 


Regulatory  IdaattfioatioB  Nu 

A  regalatory  information  number 
(RIM)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year,  lite  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Sab)acts  la  H  CFR  Part  2U 

Air  caiTiers,  Uniform  system  of 
accounts  and  reports. 


Accordingly,  the  Department  of 
Transportation  amends  14  CFR  Part  241, 
Uniform  System  of  Accounts  and 
Reports  for  Large  Certificated  Air 
Carriers,  as  follows: 

PART  141— (AMENDED] 

1.  The  authority  for  Part  241  continues 
to  read  as  foUowK 

Authorily:  Sections  »M.  401. 407. 416. 417, 
901,  MS,  ton  of  the  Federal  Aviation  Act  of 
19S8.  a«  amaodMh  49  U.S.C.  106, 1324, 1371. 
1377.  1386, 1387. 1471,  1472  and  1482. 


2.  The  tiMe  of  contents  of  the  Uniform 
System  of  Accounts  and  Reports  for 
Large  Certificated  Air  Carriers  is 
amended  by: 

A.  Removing  sections  1-9,  2-6,  2-7.  2- 
8, 2-9,  2-ia  2-11.  2-12,  2-13,  2-14,  2-15, 
2-lft  2-17,  2-18,  2-19.  2-20,  2-21,  5-1.  5- 
2,  5-3,  5-4,  5-5,  5-6,  5-7,  5-8  and  5-9. 

E  Revising  the  titles  of  Sections  2-1. 
2-2,  2-3, 2-4,  and  2-5  to  read: 

2-1  Generally  accepted  accouiting 

principle*. 
2-2  Basis  of  allocation  between  entities. 
2-4  Oistribation  of  revenues  and  expenses 

within  entities. 
2-4  Accounting  period. 
2-5  Revenae  and  aooounting  practices. 

C.  Removing  and  reserving  the  title  of 
section  5,  Balance  Sheet  Account 
Groupings. 

Soctioa  OS— f  AafModedl 

3.  Section  03,  Definitions  for  Purposes 
of  This  System  of  Accouats  and  Reports, 
is  amended  by: 

A.  Removing  the  following  definitions: 
Air  carrier,  route:  Air  transportation, 
supplemental;  Exposed  net  asset 
position;  Exposed  net  liability  position: 
Express:  Foreign  currency  transactions: 
Foreign  currency  translation:  Forward 
exchange  contract  (forward  contract): 
Interest  rate  implidt  in  the  lease:  Lease, 
Capital  Lease,  direct  financing:  Lease, 
leveraged;  Lease,  operating:  Lease, 
sales-type:  Lessee's  incremental 
borrowing  rate:  Marketable  (as  applied 
to  an  equity  security):  Market  price: 
Maricet  value  (equity  security):  Minisuun 
lease  payments:  Net  unrealized  gain  or 
loss,  marketable  equity  securities 
portfolio:  Realized  gain  or  loss, 
marketable  equity  security;  Schedule, 
published;  Service,  irregular  (exduding 
charter  and  special);  Service,  special: 
Service,  tourist  Stop,  fuel:  and 
Valuation  allowance,  marketable  equity 
securities  portfolio. 

B.  Revising  the  following  definitions: 
Agent  cargo:  Air  carrier,  diarter. 
Airport-to-airport  distance;  Certificate 
of  Public  Convenience  and  Necessity: 
Flight  developmental:  Freight  Mail 
nonpriority;  Mail,  priority;  Person 
controlling  an  air  carrier  Route, 
certificated;  Section  418  cargo 
operations:  Service,  charter  Service, 
mixed;  Service,  nonscheduled:  Stop, 
flag;  Tariff,  published;  Traffic,  deplaned: 
Traffic  enplaned;  and  Weight 
passenger. 

C  Adding  the  following  new 
definitions:  Department  DOT,  and 
Generally  Accepted  Accounting 
Principles  (GAAP). 


Agency,  cargo.  Any  person  (other  than 
the  air  carrier  preforming  the  direct  air 
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transportation  or  one  of  its  bona  fide 
regular  employees  or  an  indirect  air 
carrier  lawfully  engaged  in  air 
tranaportation  under  authority  confeired 
by  any  applicable  part  of  the  Economic 
Regulations  of  the  Department)  who  for 
compensation  or  profit  (1)  Solicits, 
obtains,  receives  or  furnishes  directly  or 
faidirectly  property  or  consolidated 
shipments  of  property  for  transportation 
upon  the  aircraft  of  an  air  carrier  subject 
to  ttiis  part  or  (2)  procures  or  arranges 
for  air  tranaportation  of  property  opoa 
aircraft  of  an  air  carrier  subject  to  this 
part  by  charter,  lease,  or  any  other 
arrangement 

•  •        •        •        * 

Air  carrier,  charter.  An  air  carrin' 
holding  a  certificate  issued  under 
section  401(d)(3)  of  the  Federal  Aviation 
Ad  of  1958,  as  amended. 

•  •        •        •        * 

Aiiport-to-airport  distance.  The  great 
circle  distance  between  airports, 
measured  in  statute  miles  in  accordance 
with  Part  247  of  this  Qiapter. 

Certificate  of  Public  Convenience  and 
Necessity.  A  certificate  issued  to  an  air 
carrier  under  section  401.  of  the  Act  by 
the  Department  of  Transportatioa 
authorizing  the  carrier  to  engage  in  air 
transportation. 

Department  Department  of 
Transportation. 

DOT.  Oepartmeat  at  TransportatioB. 

*  •        •        *        « 

Plight,  derek^unentoL  A  flight  for  (1) 
the  development  of  a  new  route  either 
prior  or  subsequent  to  certification  by 
.  the  Department  of  Transportation:  (2) 
the  extension  of  an  existing  route;  or  (3) 
the  integration  of  a  new  type  of  aircraft 
or  service. 

Freight  ftoperty,  other  than  mail, 
transported  by  air. 

Generally  accepted  accounting 
principles  (GAAP).  The  body  of 
authoritative  accounting  knowledge 
governing  the  reoording.  presenting  and 
disclosing  of  financial  transactiona.  as 
incorporated  in  the  pronouncements  of 
the  Finandal  Accounting  Standards 
Board. 

*  •        •        •        • 

Mail,  nonpriority.  All  mail  for  which 
transportation  by  air  is  provided  on  a 
space  available  basis. 

Mail,  priority.  All  mail  for  which 
transportation  by  air  is  provided  on  a 
priority  basis. 

Person  controlling  an  air  carrier.  Any 
person,  as  defined  in  section  101  (32)  of 


the  Act  whom  the  Department  has 
found,  in  any  proceeding,  to  control  an 
air  carrier,  or  who  holds,  directly  or 
indirectly,  the  legal  or  beneficial 
OKvnership  of  more  than  50  percent  of 
die  outstanding  voting  capital  stock  or 
capital  of  an  air  carrier,  and  who  does 
not  make  a  proper  showing  to  the 
Department  that  he  or  she  does  not 
control  the  carrier  despite  such  stock 
ownership,  shall  be  deemed  to  be  a 
person  controlling  the  carrier  for  the 
purpose  of  this  part  A  brokerage  firm 
which  holds  record  ownership  of 
securities  merely  for  the  convenience  of 
the  customer  benefidally  owning  the 
stock  shall  not  be  deemed  a  person 
controlling  an  air  carrier. 

Route,  certificated.  ITie  route(8)  over 
which  an  air  carrier  is  authorized  to 
provide  air  transportation  by  a 
Certificate  of  Public  Convenience  and 
Necessity  issued  \ty  the  Depatment  of 
Transportation  pursuant  to  section 
401(d}  (1)  or  (2)  of  the  Act 

Section  418  cargo  operations.  The 
carnage,  pursuant  to  section  418  of  the 
Act  by  aircraft  of  property  and/ or  mail 
as  a  ooaaaoa  carrier  for  compensation 
or  hira  in  coaaaertje  between  a  place  in 
any  State  of  the  United  States,  or  the 
Distrid  of  Odumbia,  or  Puerto  Rice,  or 
the  U.S.  Virgin  Islands,  and  a  {riace  in 
any  other  of  those  entities,  or  between 
places  in  the  same  State  or  other  entity 
through  the  air-space  over  any  place 
outside  thereof,  or  between  places 
within  the  Distrid  of  Columbia,  Puerto 
Rico,  or  the  U.S.  Virgin  Islands.  This 
includes  commerce  moving  partly  by 
aircraft  and  partly  by  other  forms  of 
transportation,  as  well  as  commerce 
moving  wholly  by  aircraft 

Service,  charter.  Nonscheduled  air 
transport  service  in  which  the  party 
receiving  transportation  obtains 
exclusive  use  of  an  agreed  upon  portion 
of  tite  total  capacity  of  an  aircraft  with 
the  remuneration  paid  by  the  party 
receiving  transportation  accraing 
directly  to,  and  the  responsibility  for 
providing  transportation  is  that  of,  the 
accounting  air  carrier. 
•        *        *        •        • 

Service,  mixed.  Transport  service  for 
the  carriage  of  both  first-class  and  coach 
passengers  on  the  same  aircraft 

Service,  nonscheduled  Indudes 
transport  service  between  points  not 
covered  by  Certificates  of  Public 
Convenience  and  Necessity  issued  by 
the  Department  of  Transportation  to  the 
air  carrier;  services  pursuant  to  the 
charter  or  hiring  of  aircraft;  other 
revenue  services  not  constituting  an 
integral  part  of  the  services  performed 


pursuant  to  published  schedules;  and 
related  nonrevenue  flights. 

Stop.  flag.  A  point  on  an  air  carrier's 
operating  system  that  is  schet^'jled  to  be 
served  only  when  traffic  is  to  be  picked 
up  or  discharged. 

Tariff,  published.  A  publication 
containing  fares  and  rates  applicable  to 
the  transportation  of  persons  or  caigo 
and  rules  relating  to  or  affecting  such 
fares  or  rates  of  transportation,  filed 
with  the  Department  of  Transportation. 

Traffic  deplaned.  A  count  of  the 
number  of  passengers  getting  off  and 
tons  of  cargo  imloaded  fix>m  an  aircraft 
For  this  purpose,  passengers  an  cargo  on 
aircraft  leaving  a  carrier's  sjrstem  on 
interchange  flights  are  considered  as 
deplaning  and  the  interchange  point 
and  passengers  and  cargo  moving  from 
one  operation  to  another  operation  of 
the  same  carrier,  for  which  separate 
lepoits  are  required  by  the  Department 
of  Transportation,  an  considered  as 
deplaning  at  ttie  junction  point 

Traffic  enplaned.  A  count  of  flie 
number  of  passengers  boarding  and  tons 
of  cargo  loaded  on  an  aircraft  For  this 
ptnpose.  passengers  and  cargo  on 
aircraft  entering  a  carrier's  system  on 
interchange  flints  are  considered  as 
enplaning  at  the  interchange  point  and 
passengers  and  cargo  mming  from  one 
operation  to  another  operation  of  the 
same  carrier,  for  whidi  separate  reports 
are  required  by  the  Department  of 
Tranaportation,  are  considered  at 
enplaning  at  the  junction  point 

Weight,  passenger.  For  the  purposes 
of  this  part  a  standard  weight  of  200 
pounds  per  passenger  (induding  all 
baggage)  is  used  for  all  dvil  operations 
and  classes  <d  service.  Other  weights 
may  be  prescribed  in  spedflc  instances 
upon  the  initiative  of  the  Department  of 
Transportation  or  upon  a  factually 
supported  request  by  an  air  carrier. 

4.  Section  1.  Introduction  to  System  of 
Accounts  and  Reports,  is  amended  by 
removing  Section  1-9.  Conversion  of  this 
system  of  accoimts  and  reports;  and 
revising  Sections  1-7  and  1-8  to  read: 

Sec.  1-7    Interpretation  of  accounts. 

To  the  end  that  uniform  accounting 
may  be  maintained,  questions  iirvolving 
matters  of  accounting  significance  which 
are  not  clearly  provided  for  should  be 
submitted  to  the  Director,  Office  of 
Aviation  Information  Management 
DAt-l,  Research  and  Special  Programs 
Administration,  for  explanation, 
interpretation,  or  resolution. 
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Sec  1-8   Address  for  reports  and 
correspondence. 

All  reporU  required  under  this  part 
and  related  correspondence  shall  be 
addressed  to:  Data  Administration 
Division.  DAI-2a  Office  of  Aviation 
Information  Management.  Room  4125, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
8.W..  Washington,  D.C..  2O50a 

Sactfoii  a— {Amendedl 

5.  Section  2.  General  Accounting 
Policies,  is  amended  by: 

A.  Removing  Sections  2-3, 
Transactions  in  foreign  currencies:  2-5, 
Liability  accruals;  2-6,  Income  tax 
accruals;  2-7,  Extraordinary  items, 
discontinued  operations,  prior  period 
adjustments  and  accounting  changes;  2- 
8,  Unaudited  items;  2-9,  Improvements, 
-  additions  and  betterments;  2-10. 
Capitalization  of  interest:  2-11. 
Accounting  for  transactions  in  gross 
amounts;  2-12.  Acquisition  and 
valuation  of  assets;  2-13,  Establishment 
of  allowances;  2-14,  Depreciation  and 
amortization;  2-15,  Contingent  assets 
and  contingent  liabilities:  2-16,  Notes  of 
financial  statements;  2-18.  Transactions 
between  members  of  an  affiliated  group: 
2-19,  pieserved];  2-20,  Accounting  for 
leases:  and  2-21,  Accounting  for 
troubled  debt  restructuringi. 
-  &  Redesignating  section  2-1  as 
section  2-2:  redesignating  section  2-2  as 
section  2-3,  and  section  2-17  as  section 
2-5;  and  adding  a  new  section  2-1  to 
read: 

Sec.  2.1    GeneraJJy  accepted  accounting 
principles. 

(a)  The  accounting  provisions 
contained  in  this  part  are  based  on 
generally  accepted  accounting  principles 
(GAAP).  Persons  sub}ect  to  this  part  are 
authorized  to  implement,  as  prercribed 
by  the  Financial  Accounting  Standards 
Board,  newly  issued  GAAP 
pronouncements  until  and  unless  the 
Director,  Office  of  Aviation  Information 
Management  (OAIM),  issues  an 
Accounting  Directive  making  an  initial 
determination  that  implementation  of  a 
new  pronouncement  would  adversely 
affect  the  Department's  programs. 

(b)  The  Director,  OAIM,  shall  review 
each  newly  issued  GAAP 
pronouncement  to  determine  its  affect 
on  the  Department's  regulatory 
programs.  If  adopting  a  specific  change 
in  GAAP  would  adversely  affect  the 
Department's  programs,  the  Director  will 
issue  the  results  of  the  review  in  the 
form  of  an  Accounting  Directive.  The 
directive  will  state  the  reasons  why  the 
particular  diange  should  not  be 


incorporated  in  the  uniform  system  of 
accounts  and  contain  accounting 
guidance  for  maintaining  the  integrity  of 
the  Department's  air  carrier  accounting 
provisions. 

(c)  Objections  and  comments  relating 
to  the  Department's  decision  not  to 
implement  a  change  in  generally 
accepted  principles  may  be  adcbessed  to 
Director,  Office  of  Aviation  Information 
Management/RSPA.  DAI-1.  U.S. 
Department  of  Transportation. 
Washington.  DC  20S90.  If  significant 
objections  are  raised  urging  adoption  of 
a  particular  GAAP  pronouncement,  the 
Department  will  institute  a  rulemaking 

C.  Revising  paragraph  (b)  of  newly 
redesignated  Sec.  2-2  to  read  as  follows: 

Sec.  2-2   Basis  of  allocation  between 
entities 


(b)  Each  transaction  shall  be  recorded 
and  placed  initially  under  accounting 
controls  of  the  particular  air  transport 
entity  or  organizational  division  of  the 
air  carrier  or  member  of  an  affiliated 
group  to  which  direcUy  traceable.  If 
applicable  to  two  or  more  accoimting 
entities,  a  proration  ahall  be  made  firom 
the  entity  of  original  recording  to  other 
participating  entities  on  such  basis  that 
the  statements  of  financial  condition 
and  operating  results  of  each  entity  are 
comparable  to  those  of  distinct  legal 
entities.  The  allocations  involved  shall 
include  all  debits  and  credits  associated 
with  each  entity. 

D.  Revising  the  heading  for  newly 
redesignated  Sec.  2-4  to  read  as  follows: 

Sectioo  9— (Anwndad] 

6.  Section  3,  Chart  of  Balance  Sheet 
Accounts,  is  amended  by  adding  general 
classification  2860  under  "Stockholders' 
equity"  to  read: 


Mama  of  mrtviurt 

Son 

•  •  •  •  • 

Slockholdm*  •quily: 

•       •       •       •       • 

Subaoftoad  and  uniMued  itoek 2S60 


7.  Section  4,  General,  is  amended  by 
revising  paragraph  (b)  to  read:     - 

Sactfon  4— {Amended] 

(b)  The  balance  sheet  accounts 
prescribed  in  this  system  of  accounts  for . 
eadi  air  carrier  group  are  set  forth  in 
Section  3,  Chart  of  Balance  Sheet 


Accounts.  The  balance  sheet  elements 
to  be  included  in  each  account  are 
presented  in  section  6. 

Sectkw  5 — [Removed  and  Reserved] 

8.  Section  5,  Balance  Sheet  Account 
Groupings,  is  removed  and  reserved. 

9.  Section  6.  Objective  Classification 
of  Balance  Sheet  Elements,  is  amended 
by: 

A.  Revising  the  description  of 
accounts  1510.1, 1510.2  and  1530  to  read: 

1510.1    Investments  in  Investor 
Controlled  Companies 

Record  here  the  cost  of  investments  in 
investor  controlled  companies  except 
that  permanent  impairment  in  the  value 
of  securities  may  be  refiected  through 
charges  to  profit  and  loss  classification 
8100,  Nonoperating  Income  or 
Expense — Net.  This  accoimt  shall  also 
include  the  equity  in  undistributed 
earnings  or  losses  since  acquisition.  In 
the  event  dividends  are  declared  by 
such  companies,  the  air  carrier  shall 
credit  this  accoimt  for  its  share  in 
dividends  declared  and  debit  balance 
sheet  account  1270  Accounts 
Receivable.  This  account  shall 
separately  state:  (a)  The  cost  of  such 
investments  at  date  of  acquisition  and 
(b)  the  equity  in  undistributed  earnings 
or  losses  since  acquisition.    - 

ISIOJ   Investments  in  Other 
Associated  Companies 

Record  here  the  cost  of  investments  in 
associated  companies  other  than 
investor  controUed  companies.  Cost 
shall  represent  the  amount  paid  at  the 
date  of  acquisition  without  regard  to 
subsequent  changes  in  the  net  assets 
through  earnings  or  losses  of  such 
associated  companies.  However, 
permanent  impairment  in  the  value  of 
securities  may  be  reflected  through 
charges  to  profit  and  loss  classification 
6100.  Nonoperating  Income  or 
Expense — Net 

isia3 


1530    Other  Investments  and 
Receivables 

Record  here  notes  and  accounts 
receivable  not  due  within  one  year, 
investments  in  securities  issued  by 
others,  investments  in  leveraged  leases, 
die  noncurrent  net  investment  in  direct 
financing  and  sales-type  leases,  and  the 
allowance  for  unrealized  gain  or  loss  on  . 
noncurrent  marketable  equity  securities. 
Securities  held  as  temporary  cash 
investments  shall  not  be  included  in  this 
account  but  in  balance  sheet  account 
1100  Short-Term  Investments. 


Federal  Ragbter  /  Vol  54.  No.  23  /  Monday.  February  6.  1980  /  Rules  and  Regulations  5593 


Investments  in  and  recetvables  from 
associated  companies  which  are  not 
settled  currently  shall  be  included  in 
balance  sheet  account  1510  Investments 
in  Associated  Companies. 

B.  Inserting  a  paragraph  immediately 
following  the  center  heading.  Operating 
Property  and  Equipment  to  read: 

Operating  Property  and  Equipment 

"Operating  Property  and  Equipment" 
shall  encompass  items  used  in  air 
transportation  services  and  services 
related  thereto. 

C.  Revising  paragraph  (a)  of  account 
1601  to  read: 

1601  Airframes 

(a)  Record  here  the  total  cost  to  the  air 
carrier  of  airframes  of  all  types  and 
classes  together  with  the  full 
complement  of  instruments, 
appurtenances  and  fixtures  comprising 
complete  airframes  including 
accessories  necessary  to  the  installation 
of  engines  and  flight  control  and 
transmission  systems,  except  as 
specifically  provided  otherwise  in 
accounts  1002  aiul  1607.  Also  record 
here  in  separate  subaccounts  the  costs 
of  airframes  overhauls  accounted  for  on 
a  deferral  and  amortization  basis. 
*        •        *        *        • 

D.  Revising  paragraph  (a)  of  account 

1602  to  read: 

1B02   Aircraft  Engines. 

(a)  Record  here  the  total  cost  to  the  air 
carrier  of  complete  units  of  aircraft 
engines  of  all  types  and  classes  together 
with  a  fuU  complement  of  accessories, 
appurtenances,  parts  and  fixtures 
comprising  fully  assembled  engines  as 
delivered  by  the  engine  manufocturer 
ready  for  operation  in  test  ^t  without 
the  accessories  necessary  to  its 
installation  in  afrfnmies.  Also  record 
here  in  separate  subaccotmts  the  costs 
of  aircraft  engine  overhauls  accounted 
for  on  a  defen«l  and  amortization  basis. 


E.  Revising  the  description  of  account 
1607  to  read: 

1607  Improvements  to  Leased  Flight 
Equipment 

Record  here  the  total  cost  incurred.by 
the  air  carrier  for  modification, 
conversion  or  other  improvements  to 
leased  flight  equipment.  Also  record 
here,  in  separate  subaccounts,  the  costs 
of  airframe  and  aircraft  engine 
overhauls  of  leased  aircraft  accounted 
for  on  a  deferral  and  amortization  basis. 

F.  Revising  paragraph  (a)  of  account 

1608  to  read:    . 


1608    Flight  Equipment  Rotable  Parts 
and  Assemblies. 

(a)  Record  here  the  total  cost  to  the  air 
carrier  of  all  spare  instruments,  parts, 
appurtenances  and  subassemblies 
related  to  the  primary  components  of 
flight  equipment  units  provided  for  in 
balance  sheet  accounts  1601  through 
1607,  inclusive.  This  account  shall 
include  all  parts  and  assemblies  of 
material  value  which  are  rotable  in 
nature,  are  generally  reserviced  or 
repaired,  are  used  repeatedly  and 
possess  a  service  life  approximating  that 
of  the  property  type  to  which  they 
relate.  Items  of  an  expendable  nature 
which  generally  may  not  be  repaired 
and  reused,  shall  not  be  recorded  in  this 
account  but  in  account  1300  Spare  Parts 
and  Supplies.  Except  for  recurrent 
service  sales,  fli^t  equipment  parts 
recorded  in  this  account  shall  not  be 
charged  to  operating  expenses  as 
retired.  Profit  or  loss  on  sales  of  parts  as 
a  routine  service  to  others  shall  be 
included  in  profit  and  loss  account  14 
General  Service  Sales,  and  parts  sold 
shall  be  removed  fit)m  this  account  at 
full  cost  irrespective  of  any  allowance 
for  depreciation  which  has  been 
provided. 
•        •        •        •        • 

G.  Revising  paragraph  (a)  and  the  note 
following  paragraph  (b)  of  account  1629 
to  read: 

16129   ^ight  Equipment  Airworthiness 
Allowances. 

(a]  Record  here  accumulated 
provisioru  for  overhauls  of  flight 
equipment. 

Note. — ^At  the  optkm  of  the  air  earner,  the 
numt>er  "2820"  may  be  assi^ed  to  this 
accoont  for  ■ccouiiting  purposes.  However, 
for  purposes  of  reporting  on  RSPA  Form  41, 
the  balance  in  this  account  ahaU  be  reported 
under  account  "1629." 

R  Revising  paragrapiis  (a)  through  (h) 
of  account  1630  to  read: 

1630   Equipment 


(a)  Equipment  assigned  to  aircraft  or 
active  line  operations  as  opposed  to 
items  held  in  stock  for  servicing 
passengers  such  as  broilers,  botUeware, 
dishes,  food  boxes,  thermos  jugs, 
blankets,  firat  aid  kits,  etc.  Spare  items 
shall  be  carried  in  balance  sheet 
account  1300  Spare  Parts  and  Supplies 
and  shall  be  charged  direcUy  to  expense 
upon  withdrawal  fit)m  stock  for 
replacing  original  complements. 

(b)  Equipment  used  in  restaurants  and 
kitchens. 

(c)  Equipment  of  all  types  and  classes 
used  in  enplaning  and  handling  traffic 


and  in  handling  aircraft  while  on  ramps, 
including  motorized  vehicles  used  in 
ramp  service.  Classes  of  equipment  used 
interchangeably  between  handling 
aircraft  on  ramps  and  in  maintaining 
aircraft  may  be  classified  in  accordance 
with  normal  predominant  use. 

(d)  Nonairbome  equipment  of  all 
types  and  classes  used  in  meteorological 
and  communication  services  which  is 
not  a  part  of  buildings. 

(e)  Equipment  of  all  tj'pes  and  classes 
including  motorized  vehicles  used  in 
engineering  and  drafting  services  and  in 
maintaining,  overhauling,  repairing  and 
testing  other  classes  of  property  and 
equipment. 

(f)  Property  and  equipment  of  all  types 
and  classes  used  in  ground  and  marine 
transportation  services. 

(g)  Property  and  equipment  of  all 
types  and  classes  used  in  storing  and 
distributing  fuel,  oil  and  water,  such  as 
fueling  trucks,  tanks,  pipelines,  etc. 

(h)  All  other  ground  equipment  of  all 
types  and  classes  such  as  medical, 
photographic,  employees'  training 
equipment,  and  airport  and  airway 
lighting  equipment 

L  Revising  the  descriptions  of 
acoocmts  16S6, 1640  and  1679  to  read: 

1636    Furniture.  Fixtures,  and  Office 
Equipment 

Record  here  the  total  cost  to  tiie  air 
carrier  of  fumitiu^,  fixtures  and  office 
equipment  of  all  types  and  classes 
wherever  used  or  located. 

WW   Buildings. 

Record  here  the  total  cost  to  the  air 
carrier  of  owned  builc&ngs,  structures 
and  equipment  and  related 
improvements.  Bach  air  carrier  shall 
maintain  the  following  subaccounts  in 
which  the  values  fairly  assignable  to 
Duuntenaace  and  other  opera  tioru  shall 
be  separately  recorded: 

1640.1    Maintenance  Buildings  and 

Improvements. 
1640.9    Other  Buildings  and  Improvements. 

1679    Land 

Record  here  the  initial  cost  and  die 
cost  of  improving  land. 
J.  Revising  paragraph  (a}  of  account 

1688  to  read: 

1689  Construction  Work  in  Progress. 

(a)  Record  here  all  direct  and  indirect 
costs  of  the  ao-  carrier  that  are  expended 
for  constructing  and  readying  property 
and  equipment  of  all  types  and  classes 
for  installation  in  operations.  Hie 
amount  reported  shall  reflect  all  such 
expenses  that  are  accumulated  to  the 
balance  sheet  date.  Where  property 
includable  in  the  property  and 
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equipment  classification,  record  here 
alio  the  accumulated  costs  for 
uncompleted  overhauls  of  airframes, 
aircraft  engines,  or  other  material  units 
of  property. 

K.  Revising  paragraph  (a)  of  account 
1695  to  read: 

1695   Leased  Property  Under  Capital 
Leases. 

(a)  Record  here  the  total  costs  to  the 
air  carrier  for  all  property  obtained 
under  capital  leases. 

L  Revising  paragraph  (a)  of  account 
1096  to  read: 

1096   Leased  Property  Under  Capital 
Leases— Accumulated  Amortization. 

(a)  Record  here  accruals  for 
amortization  of  leased  property 
obtained  under  capital  leases. 

M.  Adding  a  paragraph  after  the 
center  heading  "Nonoperating  Property 
and  Equipment"  to  read: 

Nonoperating  Property  and  Equipment 

"Nonoperating  Property  and 
Equipment"  includes  investments  in 
property  and  equipment  not  separately 
accounted  for  within  a  nontransport 
division  but  assigned  to  other  than  air 
transportation  and  transport-related 
services,  and  property  and  equipment 
held  for  future  use. 

N.  Revising  the  descriptions  of 
accounts  1797, 1798  and  2060  to  read: 

1797  Property  on  Operating-type  Lease 
to  Others  and  Property  Held  for  Lease. 

Record  here  the  total  cost  to  the  air 
carrier  of  property  on  operating-type 
lease  to  others  and  property  held  for 
lease. 

1796  Property  on  Operating-type  Lease 
to  Others  and  Property  Held  for  Lease — 
Accumulated  Depreciation. 

Record  here  accruals  for  depreciation 
of  property  on  operating-iype  leases  to 
others  and  property  held  for  lease. 

2080    Current  Obligations  Under   - 
Capital  Leases. 

Record  here  the  total  current  liability 
applicable  to  property  obtained  under 
capital  leases. 

O.  Revising  paragraph  (b)  of  account 
2120  to  read: 

2120   Accrued  Vacation  Liability. 

(b)  This  accoimt  shall  be  credited  and 
the  applicable  personnel  compensation 
expense  account  concurrently  charged 
with  the  cost  of  any  lag  between 
vacations  accrued  and  vacations  taken. 


Accruals  may  be  based  upon  standard 
rates  of  lag,  if  such  standard  rates  are 
verified  by  physical  inventory  and 
adjusted  accordingly  at  least  once  each 
calendar  year.  Adjustments  of  balances 
in  this  account  shall  be  cleared  to 
applicable  compensation  expense 
accounts. 

P.  Revising  the  descriptions  of 
accounts  213a  22ia  2280,  2340  and  2345 
to  read: 

2130   Accrued  Taxes. 

(a)  Record  here  accruals  for  currently 
payable  income  and  other  forms  of 
taxes  which  constitute  a  charge  borne 
by  the  air  carrier  as  opposed  to  those 
collected  as  an  agent  for  others. 

(b)  Each  air  carrier  shall  disclose  in 
the  footnotes  of  its  RSPA  Form  41  for 
each  calendar  quarter  whether  utilized 
credits  are  accounted  for  by  the  flow- 
through  method  or  the  deferred  method. 
The  method  selected  shall  be 
consistently  followed  by  the  carrier. 

2210   Long-Term  Debt 

(a)  Record  here  the  face  value  of 
principal  amount  of  debt  securities 
issued  or  assumed  by  the  air  carrier  and 
held  by  other  than  associated 
companies,  which  has  not  been  retired 
or  cancelled  and  is  not  payable  within 
12  months  of  the  balance  sheet  date. 

(b)  In  cases  where  debt  coming  due 
within  12  months  is  to  be  refonded,  or 
where  payment  is  to  be  made  from 
assets  of  a  type  not  properly  classifiable 
as  current,  the  amount  payable  shall  not 
be  removed  from  this  account  In 
addition,  this  account  shall  include  ' 
short-term  debt  obligations  when  both 
the  intent  to  refinance  the  short-term 
obligations  on  a  long-term  basis  is 
established  and  the  ability  to 
consummate  this  refinancing  can  be 
demonstrated. 

2280   Noncurrent  Obligations  under 
Capital  Leases. 

Record  here  the  total  noncurrent 
liability  applicable  to  property  obtained 
under  capital  leases. 

2340   Deferred  Income  Taxes. 

Record  here  credits  and  debits 
representing  the  net  tax  effect  of 
material  tiirdng  differences  originating 
and  reversing  in  the  current  accounting 
period,  giving  appropriate  recognition  to 
the  portion  of  investment  tax  credits 
which  would  have  been  allowed  if  taxes 
were  based  on  pretax  accounting 
income  by  a  reduction  of  the  deferred 
tax  provision. 

2345   Deferred  Investment  Tax  Credits. 

Record  here  investment  tax  credits 
utilized  as  reduction  of  tax  liabilities. 


when  the  carrier  exercises  the  option  to 
defer  such  credits  for  amortization  over 
the  service  life  of  the  related  equipment 

Q.  Removing  account  2950,  Net 
Unrealized  Loss  on  Noncurrent 
Maricetable  Equity  Securities. 

R.  Revising  paragraph  (a)  of  account 
2990  to  read: 

2990  Treasury  Stock. 

(a)  Record  here  the  cost  of  capital 
stock  issued  by  the  air  carrier 
reacquired  by  it  and  not  retired  or 
canceled. 


Section? — [Amended]  . 

10.  Section  7,  Chart  of  Profit  and  Loss 
Accounts,  is  amended  by  removing 
accounts  15.  Mutual  Aid;  15.i,  Receipts; 
and  15.2,  Payments. 

Section  8 — [Amended] 

11.  Section  8,  General,  is  amended  by 
revising  paragraphs  (d)(l)(i],  (d)(2)(i), 
(d)(5),  (d)(6).  and  (d)(7)  to  read: 

•  •        *        •        • 

(d)  •  •  • 

(1)  Operating  revenues,  (i)  This 
primary  classification  shall  include 
revenues  of  a  character  usually  and 
ordinarily  derived  from  the  performance 
of  air  transportation  and  air 
transportation-related  services,  which 
relate  to  services  performed  during  the 
ciurent  accounting  year,  and 
adjustments  of  a  recurrent  nature 
applicable  to  services  performed  in  prior 
accounting  years. 

•  •       •       •       • 

(2)  (grating  expenses,  (i)  This 
primary  classification  shall  include 
expenses  of  a  character  usually  and 
ordinarily  incurred  in  the  performance 
of  air  transportation  and  air 
transportation-related  services,  which 
relate  to  services  performed  during  the 
current  accounting  year,  and 
adjustments  of  a  recurring  nature 
attributable  to  services  performed  in 
prior  accounting  years. 

•  •       •       •       • 

[5)  Discontinued  operations,  tbit    ..- . 
primary  classification  (9600)  shall 
include  earnings  and  losses  of 
discontinued  nontransport  operations 
and  gains  or  losses  from  the  disposal  of 
nontransport  operations  the  result  of 
which  are  customarily  accoimted  for 
through  profit  and  loss  objective 
accounts  86. 87  and  88.2. 

(6)  Extraordinary  items.  This  primary 
classification  (9700)  shaU  include 
material  items  characterized  by  their 
unusual  nature  and  infrequent 
occiurence. 
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(7)  Cumulative  effect  of  changes  in 
accounting  principles.  This  primary 
classification  (9800)  shall  include  the 
cumulative  effect  of  material  changes  in 
accounting  principles. 

Section  ll^Amended] 

12.  Section  10,  Functional 
Classification — Operating  Expenses  of 
Group  I  Air  Carriers,  is  amended  by: 

A.  Amending  account  5400,  paragraph 
(e)  by  revising  paragraph  c.  of  account 
5300  to  read: 

5400    Maintenance 


(e)*  •  • 
5300   MamteiiOnce  Burden. 


c  This  subfunction  shall  include  only  those 
expenses  attributable  to  the  current  air 
transport  operations  of  the  air  carrier. 
Maintenance  burden  associated  with  capital 
projects  of  the  air  carrier,  other  tlian 
overhauls  of  airframes  and  aircraft  engines 
shall  be  allocated  to  such  projects. 
Maintenance  burden  incurred  in  common 
with  services  to  other  companies  and 
operating  entities  shall  be  allocated  to  such 
services  on  a  pro  rata  basis  unless  the 
services  are  so  infrequent  in  performance  or 
small  in  volume  as  to  result  in  no  appreciable 
demands  upon  the  air  carrier's  maintenance 
facilities.  When  overhauls  of  airframes  or 
aircraft  engines  are  as  a  consistent  practice 
accounted  for  on  an  accrual  basis  instead  of 
being  expensed  directly,  maintenance  burden 
shall  be  allocated  to  such  overhauls  on  a  pro 
.  rata  basis.  Standard  burden  rates  may  be 
employed  for  quarterly  allocations  of 
mamtenance  burden  provided  the  rates  are 
reviewed  at  the  close  of  each  calendar  year. 
When  the  actual  burden  rate  for  the  year 
differs  materially  from  the  standard  burden 
rate  applied,  adjustment  shall  be  made  to 
reflect  the  actual  cost  incurred  for  the  full 
accounting  year.  Allocations  of  maintenance 
burden  to  capital  projects,  and  service  sales 
to  others  shall  be  made  through  the 
individual  maintenance  burden  objective 
accounts,  except  that  the  air  carrier  may 
make  such  allocations  by  credits  to  profit  and 
loss  account  77  Uncleared  Expense  Credits 
provided  that  use  of  that  account  will  not 
undermine  the  significance  of  the  individual 
maintenance  burden  objective  accounts  in 
terms  of  the  expense  levels  associated  with 
the  air  carrier's  air  transport  services. 
Maintenance  burden  allocated  to  overhauls 
shall  l>e  credited  to  profit  and  loss 
subaccounts  5372.1  or  5372.6  Airworthiness 
Allowance  Provisions. 

B.  By  revising  the  description  of 
account  7000  to  read: 

7000    Depreciation  and  Amortization. 

This  function  shall  include  all  charges 
to  expense  to  record  losses  suffered . 
throtigh  current  exhaustion  of  the 
serviceability  of  property  and  equipment 
due  to  wear  and  tear  from  use  and  the 
action  of  time  and  the  elements,  which 


are  not  replaced  by  current  repairs,  as 
well  as  losses  in  serviceability  caused 
by  obsolescence,  supersession, 
discoveries,  change  in  demand  or 
actions  by  public  authority.  It  shall  also 
include  charges  for  the  amortization  of 
capitalized  developmental  and 
preoperating  costs,  leased  property 
under  capital  leases  and  other  intangible 
assets  applicable  to  the  performance  of 
air  transportation.  (See  sections  6-1696, 
1830  and  1890.) 

Section  11 — [Amended] 

13.  Section  11,  Functional 
Classification — Operating  Expenses  of 
Group  II  and  Group  III  Air  Carriers,  is 
amended  by: 

A.  Amending  account  5400,  paragraph 
(e)  by'i%vtstag4>aragraph  c  of  account 
5300  to  read: 

5400   Maintenance. 


(e)  *  •  * 
5300    Maintenance  Burden. 

***** 

c.  This  subfunction  shall  include  only  those 
expenses  attributable  to  the  current  air 
transport  operations  of  the  air  carrier. 
Maintenance  burden  associated  with  capital 
projects  of  the  air  carrier,  other  than 
overhauls  of  airframes  and  aircraft  engines, 
shall  be  allocated  to  such  projects. 
Maintenance  burden  incurred  in  common 
with  services  to  other  companies  and 
operating  entities  shall  t>e  allocated  to  such 
services  on  a  pro  rata  basis  unless  the 
services  are  so  infrequent  in  performance  or 
small  in  volume  as  to  result  in  no  appreciable 
demands  upon  the  air  carrier  s  maintenance 
facilities.  When  overhauls  of  airframes  or 
aircraft  engines  are  as  a  consistent  practice 
accounted  for  on  an  accrual  basis  instead  of 
l>eing  expensed  directly,  maintenance  burden 
shall  be  allocated  to  such  overhauls  on  a  pro 
rata  basis.  Standard  burden  rates  may  be 
employed  for  quarteriy  allocations  of 
maintenance  burden  provided  the  rates  are 
reviewed  at  the  close  of  each  calendar  year. 
When  the  actual  burden  rate  for  the  year 
differs  materially  from  the  standard  burden 
rate  applied,  adjustment  shall  be  made  to 
reflect  the  actual  costs  incurred  for  the  full 
accounting  year.  Allocations  of  maintenance 
burden  to  capital  projects,  and  service  sales 
to  others  shall  be  made  through  the 
individual  maintenance  burden  objective 
accounts,  except  that  the  air  carrier  may 
make  such  allocations  by  credits  to  profit  and 
loss  account  77  Uncleared  Expense  Credits 
under  such  circtunstances  in  which  the  use  of 
that  accoimt  will  not  undermine  the 
significance  of  the  individual  maintenance 
burden  objective  accounts  in  terms  of  the 
expense  levels  associated  with  the  air 
carrier's  air  transport  services.  Maintenance 
burden  allocated  to  overhauls  shall  be 
credited  to  profit  and  loss  subaccounts  5372.1 
or  5372.6  Airworthiness  Allowance 
Provisions,  ■ 

B.  By  revising  the  description  of 
account  7000  to  read: 


7000    Depreciation  and  Amortization. 

This  fimction  shall  include  all  charges 
to  expense  to  record  losses  suffered 
through  current  exhaustion  of  the 
serviceability  of  property  and  equipment 
due  to  wear  and  tear  from  use  and  the 
action  of  time  and  the  elements,  which 
are  not  replaced  by  current  repairs,  as 
well  as  losses  in  serviceability 
occasioned  by  obsolescence, 
supei^ession,  discoveries,  change  in 
popular  demand  or  action  by  public 
authority.  It  shall  also  include  charges 
for  the  amortization  of  capitalized 
developmental  and  preoperating  costs, 
leased  property  under  capital  leases, 
and  other  intangible  assets  applicable  to 
the  performance  of  air  transportation. 
(See  sections  6-1696, 1830  and  1890.) 

Section  12— [Amended] 

14.  Section  12,  Objective 
Classification — Operating  Revenues  and 
Expenses,  is  amended  by: 

A.  Revising  paragraphs  (a)  and  (c)  of 
accotmt  05  to  read: 

05    Mail. 

(a)  Record  here  revenue  from  the 
transportation  by  air  of  both  United 
States  and  foreign  maiL 

(c)  This  account  shall  be  subdivided 
as  follows  by  all  air  carrier  groups: 

06.1  Priority. 

Record  here  revenue  from  United  States 
mail  for  which  transportation  by  air  is 
provided  on  a  priority  basis. 

05.2  Nonphority. 

Record  here  revenue  from  United  States 
mail  for  which  transportation  by  air  is 
provided  on  a  space  available  iMsis. 
05J    Foreign. 

Record  here  revenue  from  the 
transportation  by  air  of  mail  other  than 
United  States  mail. 

B.  Revising  the  description  of  account 
08  to  read: 

08   Public  Service  Revenues  (Subsidy). 

Record  here  amounts  of  compensation 
received  pursuant  to  the  provisions  of 
section  419  of  the  Federal  Aviation  Act 
tmder  rates  established  by  the 
Department  of  Transportation  for  the 
provision  of  essential  air  service  to 
small  communities. 

C.  Removing  the  account  title  and 
description  of  account  15,  Mutual  Aid. 

D.  Revising  paragraph  (a)  of  account 
39  to  read: 

39    Traffic  Commissions. 

(a)  Record  here  charges  by  others, 
including  associated  companies,  for 
commissions  arising  from  sales  of 
.transportation.  Commissions,  fees  or 
other  charges  incurred  for  general 
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agency  Mrvice*.  as  ojppoMd  to 
commissiona  arising  from  tales  of 
transportation,  shall  not  be  included  in 
this  account  but  in  profit  and  loss 
account  43  General  Services  Purchased. 
•       •       •       •        • 

E.  Revising  the  description  of  acsownt 
58  to  read:  / 

58    Injuries,  Loss  and  Damage. 

Record  here  the  remainder  of  gains, 
losses  or  costs  resulting  from  accidents, 
casualties  or  mishandlings,  after 
offsetting  insurance  recoveries,  as 
accumulated  imtil  finally  determined  in 
balance  sheet  account  1800  Other 
Assets  and  Deferred  Charges.  This 
account  shall  not  include  gains  or  losses 
from  retirement  of  property  and 
equipment  resulting  from  casualties. 
Such  gains  or  losses  shall  be  recorded  in 
appropriate  capital  gains  or  losses 
accounts. 

P.  Revising  the  description  of  account 
61  to  read: 

61    Foreign  Exchange  Gains  and 


Record  here  gains  or  losses  from 
transactions  involving  currency 
translations  resulting  from  normal, 
routine,  current  fluctuations  in  rates  of 
foreign  exchange.  Gains  or  losses  of  a 
nonroatlne  abnormal  character  and 
^ins  or  losses  which  arise  from  long- 
term  debt  principal  and  interest 
transactions  shall  not  be  entered  in  ttiis 
account  but  in  profit  and  loss  account 
65,  Foreign  Exchange  Gains  and  Losse^. 

G.  Revising  paragraph  (b)  of  account  . 
74  to  read: 

74   Amortization. 

•        •        •        •        • 

(b)  This  account  shaO  be  subdivided 
as  follows  by  all  air  carrier  groupK 
74.1    DeveJopmentaJ  and  Preopsrating 
Expenses 

Raootd  hen  ainortixation  of  the  cost  of 
proiecta  eanled  in  balance  ahest  account 
1890  Uaamortised  Developmental  end 
nvoparatiag  CosU. 
74J    Other  Intangibles. 

Record  here  mortixatloa  of  the  coat  of 
intangiblea  not  provided  for  otberwiae. 


l&A.  Section  14.  Objective 
Classiflcabon — Nonoperating  Inomie 
and  Expense,  account  82,  paragraph  (a), 
is  amended  by  revising  the  description 
t)f  accounts  83.1. 83.Z  83.3, 834  to  read: 

82    Other  Interest 

(a)  •  •  • 
83.1    Imputed  Interest  Capitalised— Credit 

Reoerd  here  credits  related  to  inpoted 
interest  capMeUxed  and  raootdad  in  aaaet 
accounts. 
834    Imputed  Interest  Deferred— Debit 


Reoofd  here  debita  related  to  inpete^ 
iatereat  deferred  in  balance  slieet  ac^oant 
2390,  Other  deferred  credits.  / 

83.3  Imputed  Interest  Deferred— fmdit 
Record  here  periodic  credits  for  Imputed 

interest,  cleared  to  tiiis  account  aa  (he 
amount  of  such  intereat  in  the  aaaet  accoonts 
ia  amortized. 

83.4  Interest  Capitalised— Credit 
Record  here  interest  which  ia  capitalisad 

and  recorded  in  aaaet  accounts. 


B.  Account  85  is  revised  to  read  as 
follows: 

85    Foreign  exchange  gains  and  losses. 

Record  here  gains  and  losses  from 
transactions  involving  currency 
translations  resulting  from  nonroutine 
abnormal  changes  in  rates  of  foreian 
exchange  and  gains  or  losses  whicn 
arise  ttom  translations  of  long-term  debt 
principfd  and  interest  transactions. 

C  Account  89,  paragraph  (b).  is 
amended  by  revising  88.1.  88.3, 88.4,  and 
89.1  to  read  as  follows: 

89    Other  nonoperating  income  and 
expense — net 


(b)  •  •  * 
■8.1    Intercompany  Tnmsacdon 
Adfustmmt— Credit 

Record  hefe  aU  intoreonyeny  credita  for 
any  (hfferenoea  between  amoonts  at  which 
tranaactioiM  between  die  air  oanrier  and  Ms 
noniransport  diviaioas  or  aaeodated 
nnipaniee  are  inltisUy  recorded  and  are  to 
be  aettled. 
•        •        •        •        • 

88.3  Net  Unrealised  Cain  or  Loss  on 
Marketable  Eguity  Securities. 

iteciShltm'the  net  unrealised  gain  or  loss 
on  the  vahiatioB  of  marketable  etj^ty 
securities. 

88.4  Net  Realized  Gain  or  Loss  m 
Marketable  Equity  Securities. 

Record  h««  the  net  reeJixed  gain  or  loes  on 
the  valoatioa  of  marketable  e<iuity  aecaritiea. 

88.1    tntercaaipeay  Thworticw 
Adfustmeot— Debit 
Reooni  bete  all  iatercampaay  debita  for 
any  diSareooee  between  emonnta  at  wfaidi 
traneactiooa  between  the  air  carrier  end  ita 
nontranaport  (bviaiaaa  or  associated 
companies  are  initially  recorded  end  are  to 
be  aettled. 


18.  Section  15,  Obiective 
Classification — InoMne  Taxes  for 
Current  Period,  is  amended  by  revisii^ 
the  descriptioD  of  account  91  to  read: 

91    Provision  for  Income  Taxes. 

(a)  Record  here  quarteily  provisions 
for  accruals  of  Federal  State,  local,  and 
foreign  taxes  based  upon  net  income, 
computed  at  the  normal  tax  and  sivtax 
rates  in  effect  during  tiw  ourrant 


accounting  year.  In  general,  tills  account 
shall  reflect  provisions  within  each 
period  for  currently  accruing  tax 
liabilities  as  actually  or  constructively 
computed  on  tax  returns,  and  any 
subsequent  adjustments.  This  account 
shall  include  credits  for  refund  claims 
arising  from  the  carryback  of  losses  in 
the  year  in  which  the  loss  occurs,  credits 
for  the  carry-forward  of  losses  in  the 
year  to  which  the  loss  is  carried,  and 
investment  tax  credits  in  the  year  in 
which  each  credit  is  utilized  to  reduce 
the  liability  for  income  taxes. 

(b)  Income  taxes  shall  be  allocated 
among  the  transport  entities  of  the  air 
carrier,  its  nontransport  divisions,  cmd 
members  of  an  affiliated  group.  Under 
circumstances  in  which  income  taxes 
are  determined  on  a  consolidated  basis 
by  an  air  carrier  and  other  members  of 
an  afBliated  group,  the  income  tax 
expense  to  be  recorded  by  the  air  carrier 
shall  be  the  same  as  would  result  if 
determined  for  the  air  carrier  separately 
for  all  time  periods,  except  that  the  tax 
effect  of  carryback  and  carryforward 
operating  losses,  investment  tax  credits, 
or  other  tax  cradits  genorated  by 
operations  of  the  air  carrier  shall  be 
recorded  by  the  air  carrier  during  the 
poiod  in  which  applied  in  settlement  of 
the  taxes  otherwise  attributable  to  any 
member,  at  oombinatiaa  of  members,  of 
the  affiliated  group.  Any  difference 
between  the  income  tax  so  recorded  and 
the  amount  at  which  settlement  is  to  be 
made  shall  be  recorded  in  stibaccowit     " 

■  88.1  Intercotnpahy  Transaction 
Adjustment — Credit  or  in  subaocotmt 
89.1  Intercompany  Transaction 
Adjustment—Debit,  as  is  appropriate. 

(c)  This  account  shall  be  subdivided 
as  follows  by  all  carrier  groups: 

91.1    Income  Taxes  Before  Investment  Tax 
Credits. 

Record  here  accruaia  of  income  taxea 
baaed  vpoa  taxable  income  of  die  period. 
91w:    Investment  Tax  Credits  Utilised. 

Record  here  investment  tax  credits  utilized 
to  reduce  die  epcnied  habUity  fst  income 
taxes. 

Secdoa  17— lAnandwq 

17.  Section  17.  Objective 
Classification— Extraotdinary  Items,  is 
amended  by  reviaing  the  description  of 
account  96  to  read: 

96   Extraordinary  Items. 

Record  here  material  items 
characterized  by  their  unusual  nature 
and  infrequent  occurrence.  Events  or 
transacticnu  which  are  material  and 
either  unusual  or  nonrecurring,  but  not 
both,  shall  be  recorded  in  the  profit  and 
loas  accounts  to  which  they  relate  and 
disclosed  on  RSPA  Form  41  Schedule  P- 
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2  with  identification  as  to  their  nature 
and  financial  effects. 

Section  24— (Amended] 

18.  Section  24,  Profit  and  Loss 
Elements,  is  amended  by: 

A.  Revising  the  title  and  paragraph 
(e),  and  removing  paragraphs  (f)  through 
(p)  to  Schedule  P-2  to  read: 

Schedule  P-2— Notes  to  RSPA  Form  41 
Report 

*  *        •        •        • 

(e)  Each  scheduled  air  carrier  shall 
include  on  this  schedule  a  description  of 
each  interruption  in  air  transport 
operations,  the  aggregate  effect  of  which 
is  ten  (10)  percent  or  more  of  the 
scheduled  revenue  plane-miles  which, 
except  for  the  interruption,  would  have 
been  operated  during  the  month  or 
either  of  2  consecutive  months  affected. 
The  information  to  be  reported  for  each 
such  intemqition  in  operations  shall 
consist  ofi 

(1)  For  the  report  period  in  which 
partial  or  complete  interruption  first 
occurs,  the  nature  of  the  interruption 
and  dates  of  partial  and/or  complete 
cessation  of  operations,  as  applicable; 

(2)  For  each  report  period  until  full 
resumption  of  operations,  an  estimate  of 
the  revenue  plane-miles  canceled  in 
each  month  of  the  quarter  because  of  the 
interruption;  and 

(3)  For  the  report  period  in  which 
scheduled  operations  are  resumed,  dates 
of  partial  and/or  complete  resumption, 
as  applicable. 

B.  Adding  paragra|A  (f)  of  Sdiedule 
P-5.2toread: 

Schedule  PS.2— Aircraft  Operating 
Expenses 

•  •        «        •,      • 

(f)  Item  79.6  "Applied  Maintenance 
Burden"  shall  reflect  a  memorandtun 
allocation  by  each  air  carrier  of  the  total 
expenses  included  in  subfunction  5300 
"Maintenance  Burden"  between 
maintenance  of  flight  equipment  by 
aircraft  type,  and  maintenance  of 
ground  property  and  equipment  The 
allocation  of  subfunction  5300 
(maintenance  biuxlen)  shall  include  the 
net  effect  of  charges  and  credits  to  profit 
and  loss  account  5272  Flight  Equiment 
Airworthiness  Provisions. 
***** 

Issued  in  Washington,  DC  on  January  27, 
1989. 

M.  Cynthia  Douglass, 

Administrator.  Research  and  Special 
Programs  Administration,  DOT. 
|FR  Doc.  89-2445  Filed  2-^-89:  &-45  am] 
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COMMOOITY  FUTURES  TRAOINQ 
COMMISSION 

17CFRPart4 

StatafiMfit  of  ttM  Comnwdtty  FuturM 
Tradbig  Commission  R«garding 
Disdosurs  by  CommodHy  Pool 
Opsnrtofs  of  Past  Psrformsncs 
Rscords  and  Pool  Expsnsss  and 
flsqusst  f or  Commsnts 

AOENCV:  Commodity  Futures  Trading 

Commission. 

ACTION:  Interpretive  Statement  and 

Request  for  Comments. 


;  The  Commodity  Futures 
Trading  Commission  is  publishing  this 
interpretive  statement  and  request  for 
comments  in  order  to  assist  commodity 
pool  operators  in  complying  with 
requirements  concerning  the  disclosure 
of  past  performance  records  and  pool 
expenses. 

DATE:  Comments  should  be  received  on 
or  before  April  7, 1989. 
ADOWCTt:  nease  submit  written 
comments  to  the  Office  of  the 
Secretariat  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581. 
FOR  PWITHER  WrOWiATlOW  COflTACr 
Tobey  W.  Kaczensky,  Associate 
DirectOT,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581.  Telephone:  (202) 
254-8955. 

supnnKNTiUiv  mrmmation:  The 
Commodity  Futures  Trading 
Commission  ("CFTC*  or  "Commission") 
is  today  reminding  commodity  pool 
operators  ("CPOs")  who  solicit 
participations,  or  accept  or  receive 
funds,  securities  or  other  property  in 
respect  of  participations,  in  publicly 
offered  commodity  pools  registered 
under  the  Securities  Act  of  1933  (the 
"Securities  Act")  *  or  the  Securities 
Exchange  Act  of  1934 ("Exchange 
Act")  *  of  certain  disclosure  obligations 
tmder  the  Commodity  Exchange  Act  (the 
"CEA"),»  as  more  particularly  set  forth 
in  Part  4  of  Uie  CFTC's  regulations.* 
This  interpretive  statement  and  request 
for  comments  is  being  issued 
simultaneously  with  a  companion 
release  of  the  Securities  and  Exchange 
Commissicm  ("SEC')  generally 
addressing  the  same  issues.*  The  CFTC 


to  the  extent  applicable,  incorporates  by 
reference  the  views  expressed  by  the 
SEC  in  its  interpretive  statement 
Commenters  may  wish  to  make  the 
same  submission  to  both  agencies.  The 
companion  statements  reflect  a 
continuing  effort  on  behalf  of  the  CFTC 
and  the  SEC  to  maintain  consistent 
coordinated  requirements  for  publicly 
offered  commodity  pools. 

I.  Background 

Part  4  of  the  CFTC's  regulations 
contains  comprehensive  disclosure 
requirements  for  CPOs.*  Among  other 
things,  Part  4  requires  that  a  current 
"Disclosure  Document"  be  delivered  to 
each  prospective  pool  participant  prior 
to  the  solicitation  of  the  participant  or 
the  participant's  commitment  of  funds  to 
a  pool.^  This  EHsclosure  Document  also 
must  be  filed  with  the  CFTC  twenty-one 
days  prior  to  its  first  use.*  Under 
Commission  rules,  pool  disclosure 
documents  must  address  specifically  the 
management  policies  of  the  pool  and 
how  the  pool  will  be  traded  and 
operated  including,  without  limitation: 
the  five-year  business  background  of  its 
CPOs,  CTAs  and  their  respective 
principals;  the  financial  interests  of  sudi 
persons  in  the  specific  pool  being 
offered:  and  any  actual  or  potential 
conflict  of  interest  involving,  or  any 
material  civil,  criminal  or  administrative 
action  against  any  CPO,  CTA  or  the 
principals  of  either  within  the  preceding 
five  years.  Additionally,  the  document 
must  indicate:  the  minimum  aggregate 
amount  of  funds  that  must  be  received 
before  the  pool  will  commence  trading; 
the  responsibility,  if  any,  of  participants 
to  contribute  additional  capital;  and  the 
pool's  policies  concerning  distributions 
from  profits  or  capital.* 


'15UAC77S.  .       . 

« 15  U.&C  78a. 

•7U.S.C1. 

*  17  CFR  Part  4  (hereinafter,  all  reference*  to 
CPTC  regulationt  will  use  liie  appropriate  CFR 
citation). 

*  This  release  principally  addreMe*  iMues  raited 
in  the  context  of  public  pools.  However,  given  the 


fact  that  the  CCA  and  CFTC  regulations  thereunder 
generally  apply  equally  to  private  pools  and  to 
public  pools,  the  views  expressed  herein,  unless 
otherwise  specified,  also  apply  lo  private  pools. 

*  The  CEA  define*  a  "commodity  pool  operator" 
as  "any  person  engaged  in  a  l>usii>e*s  which  is  of 
the  nature  of  an  investment  trust  syndicate,  or 
similar  form  of  enterprise,  and  who.  in  connection 
therewith,  solicits,  accepts,  or  receives  from  others, 
funds,  securities,  or  property,  either  directly  or 
through  capital  contributions,  the  sale  of  stock  or 
other  forms  of  securities,  or  otherwise,  for  the 
purpose  of  trading  in  any  comrrK>dity  for  future 
delivery  on  or  sub)ecl  lo  the  rules  of  a  contract 
mariet ..."  7  VS.C.  2.  The  CEA  defines  a 
"commodity  trading  advisor"  ("CTA")  as  "any 
person  who.  for  compensalioa  or  proDt  engages  in 
the  business  of  advising  others  .  .  .  as  to  the  value 
of  or  the  advisability  of  trading  in  any  contract  of 
sale  of  a  commodity  for  future  delivery  made  or  lo 
l>e  made  on  or  Mibieci  lo  the  rule  of  a  contract 
mariel ..."  7  US.C  2. 

*  17  CFR  4.21(a).  A  "pool"  is  defined  as  "any 
investment  tnisL  syndicate,  or  simitar  form  of 
enterprise  operated  for  the  purpose  of  trading 
commodity  interests."  17  CFR  4.10(d). 

*  17  CFR  4.21(g). 

*  17  CFR  4.21(aNS)  and  4^(aNl2). 
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Part  4  of  the  CFTCs  rasulatioas  alio 
speciflcall  V  requires  diacMMire  of  tht 
actual  pertormanca  record  (/a.  tha  pact 
parformaDca  history)  of  the  pool's  CPO, 
CTAs  and  their  respective  principals. '<> 
Such  disclosures  must  iodude  die  past 
peffoRBance  history  of  a// pools,  public 
or  private,  as  well  as  that  of  individual 
accounts  q>eratad  or  traded  by  the  CPO 
and  its  CTAs.  Part  4  separately  requires 
a  complete  description  of  each  kind  of 
expense  that  may  be  charged  to  a  pool 
or  its  participants  which  specifies 
whether  such  expenses  are  actual  or 
estimated.  >> 

Part  4  also  contains  a  spedfiad  risk 
discloaure  statement  whicfa  arams  that  a 
pool  participant  may  loae  his  or  her 
entire  interest  in  the  pool  and  that  pools 
may  be  subject  to  si^iificant  charges  so 
that  substantial  trading  profits  may  be 
required  to  avoid  the  depletion  or 
exhaustion  of  pool  assets." 

The  National  Futures  Association 
("NFA"),  which  is  dw  self-regulatory 
organization  ("SRO")  responsible,  under 
CFTC  oversi^  for  CPO  and  CTA 
compliance  with  the  CFTCs  disdoaure 
requirements,  has  adopted  additional 
rules  approved  by  the  CFTC  that  pertain 
to  pool  disdosures.  For  example.  NFA 
rules  prohibit  the  use  of  promotional 
material  which  includes  any  reference  to 
actual  peat  trading  profits  without  a 
statement  that  "past  resdts  are  not 
necessarily  indicative  of  future 
results  *  '  *  ."'•  NFA  generally 


••  17  en  «^(a)H)  and  4^iaNB)- 
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wiihtMl  Hadattoa,  Ml  MMatMlhai  af  fM>  far 
nunteiiBMwt.  Iradliig  adviot,  brduna* 
maiwtirioM,  iigal  advio*.  accwttns  tarvicM  and 
otfanlMttoiial  iw»to».  Thai  Wagutatten  alao 
ra^oiaaa  Ika  diaeiaaara  of  aajr  myanaa  ivMch  haa 
baan  or  ia  lo  ba  paid  by  a  pwaon  0lhar  aua  tha 
CPO.  17  CFR  C»(aN17Kiv).  Whan  any  aspaMa  ia 
datarmlnad  by  rafnanoa  le  "mH  aaaata."  "ytiaa 
profila."  "net  profit*"  or  "nat  faiM**.  Iba  CPO  autat 
deflna  tbal  tenn.  17  CFK  4.21|aN7)(U). 

■'  17  CFR  4^aMl7).  Tha  liah  DIacliiiw 
Stiiwnanl  mual  appaar  m  Iha  ooiy  Uniaasa  aa  Iba 
pafi  ioMMdialaly  (aU*wiag  dia  oovar  paaa  and 
BMiat  oooUia  apadfiad  lanjuafa  inrhidins.  in  part 
Iha  following  aUlaaMota: 

YOU  SHOULD  CAREFIAXY  C0N8BXR 
WHETHER  YOim  FINANCIAL  COKOimON 
PERMITS  YOU  TO  PARTICIPATE  IN  A 
COMMODITY  POOL  YOU  MAY  LOSE  A 
SUBSTANTIAL  PORTION  OR  EVEN  ALL  or  THE 
MONEY  YOU  PLACE  IN  THE  POOL 

IN  CONSIDERING  WHBTHER  TO  PARTICIPATE 
IN  A  COMMOOrrr  POOL.  YOU  WOULD  K 
AWARE  THAT  TRADING  COMhlOOniSS  CAN 
QUiaaY  LEAD  TO  LARGE  LOSSES  AS  WELL  AS 

CAma  SUCH  trading  losses  can  sharply 

REDUCE  THE  ^eT  ASSET  VALUE  OP  1ME  POOL 
AND  C0N8BQUENTLY  THE  VALUE  OT  YOUR 
INTEREST  IN  THE  POOL  ALSa  MARKET 
CONOmONS  MAY  MAKE  rriMFPICULT OR 
IMPOSSIBLE  FOR  THE  POOL  TO  LIQUID  ATE  A 
POSITION. 

"NFA  ConvliMioe  Rule  l-28(bNS).  Fuflfaar.  NFA 
Complianoa  Rula  2-29U)  Indudaa  < 
documania  wtthte  Iha  dafiaitloa  < 


requires  that  this  statement  be  included 
in  tb^  disdosure  document  at^acent  to 
the  performance  table  and  the 
Commiaaion  believes  that  it  should 
appear  in  bold  face  print  and  in  a 
prominent  place  bnmediately  preceding 
the  past  performanoe  tabiea  reqirfred  1^ 

Part4.  

In  any  event,  CFTC  reguiatioiia 
expreaaly  require  ^t  a  CPO  make  all 
material  disclosures  when  offering  pool 
participations.**  Asa  consequence,  to 
assist  CPOs,  the  CFTC  is  publishing 
these  views  on  certain  types  of 
disdosures  which  shodd  be  considered 
materid  in  connection  with  past 
performance  and  pod  expense 
information  required  to  be  disdosed  to 
pool  participants  in  order  that  such 
required  disclosures  are  not  misleading. 
Additionally,  die  CFTC  is  requeating 
comment  on  nwtters  related  to  the 
presentation  of  prior  performance  data 
by  CPOs  and  CTAs  and  the  presentation 
of  the  fees,  commissions  and  expenses 
incurred  by  pools.  Although  the 
positions  expressed  in  this  rdease 
reflect  the  CFTCs  views  regarding 
appropriate  disdosure  in  pool  disclosure 
documents,  the  CFTC  is  interested  in 
receiving  comments  on  the  interpretive 
positions  and  other  issues  set  forth 
herein.  The  CFTC  in  consdtation  with 
the  SEC  win  review  the  comments 
received  in  response  to  this  release  with 
a  view  toward  determining  whether 
further  action  in  addition  to  this 
statement  is  appropriate. 

n.  rommodity  Pool  FaitidpalkMi  aad 
Peifuiiiianfla 

In  recent  years,  the  fotures  markets 
have  grown  both  in  volume  and  in  die 
diversity  of  products  traded  thereon, 
espedally  the  financial,  forei^i  currency 
and  equity-related  products.  The 
commodity  pool  is  an  increasingly 
popdar  means  of  participation  in  these 
markets  by  tlie  individual  customer.  In  s 
typical  commodity  pool  the  promoter  or 
CPO  pools  particpants'  funds  and  uses  a 
portion  thereof  to  margin  futures 
positions  held  by  the  pool.'*  Trading 
dedsions  for  the  commodity  pool 
generally  are  made  by  one  or  more 
CTAs  selected  by  the  CPO. 

The  disclosure  document  provided  to 
pool  participants  must  meet  applicable 
registration,  disclosure,  antifraud  and 
other  requirements  of  the  federal 


securities  lawa  aa  well  aa  comply  widi 
the  CEA  and  all  applicable  CFTC 
regulations.**  Parsons  who  propose  to 
offer  partidpations  in  public  commodity 
pools  should  carefdly  review  tha 
requirement  that,  in  addition  to  the 
specific  disdosures  required  by  Part  4  of 
the  CFTCs  regulations.  CPOs  must 
disdose  all  materid  information  to 
existing  and  prospective  pool 
participants.'* 

Certain  recentiy  published  studies 
suggest  that  the  actual  performance  of 
CTAs  employed  by  publidy  hdd 
commodity  pools  was  si^iificandy 
poorer  than  their  previous  performance 
as  disdosed  in  the  prior  performance 
tables  induded  in  those  pools' 
discloaure  documents.  >•  CFTC  sUff  is 
currently  reviewing  the  study  resdts 
and  will  mvestigata  poaaible  reaaons  for 
the  difi^erences  in  performance  reported 
by  the  authors  if  available  data  permits. 
To  the  extent  that  significant  differences 
exist  between  the  past  performance 
records  required  to  be  disdosed  in  a 
particdar  pool  disdosure  document  and 
the  actual  subsequent  performance  of 
that  pool  such  differences  may  be  the 
result  of  differences  between  the  trading 
and  money  management  strategies  of 
the  current  pool  and  those  of  the  pool  or 
pools  previously  offered  by  the  relevant 
CPO  or  CTAs.  For  example,  it  wodd  not 
be  uncommon  for  significant  differences 
to  exist  in  the  proportion  of  funds 
committed  to  margin  futures  podtions 
and,  thus,  in  the  ratio  of  trading  margin 
to  overall  equity.'* 

Pending  completion  of  its  review  of 
die  recendy  published  studies.  Uie  CFTC 
recommends  that  special  attention  be 
given  to  disclosures  in  the  following 
areas. 

m.  PerfbmianGe  Reporting  . 

A.  Length  of  Period  Covered  by 
Performance  Table* 

As  mentioned  above,  CFTC 
Regulation  4.21  requires  that  the 
disdosure  document  provided  to 
prospective  pod  partidpants  indude, 
among  other  things,  information  with 
respect  to  the  actual  performance  of 
previously  operated  commodity  pools 
and  trading  accounts  of  the  CTO.  the 


material.  Moreovar.  NFA  ConpUanoa  Rata  2-13 
adopts  the  CFTC'i  Part  4  raguiaUoaa  by  rafaranoa. 

■*  A  CPO  i«  required  to  ditcloaa  ail  matarial 
infomiatioii  to  exiating  or  proepective  pool 
partidpanta  avan  ff  auch  teforaMttaa  ia  nol 
othamte  apadfically  taqairad  by  hrl  4. 17  cn 
4.21(h). 

>*&•  1 9.  JohoaaB.  CemmtodHlm  Rtguhtion 
|l.lS.«l«2(iaB2). 


••Sm  7  U.S.C  eoi(2).  15  use  77b(l)  and  IB 
U.S.C  78c(aM10). 

*'' See  n.14.  lupro. 

■•  Sae  ElVM.  Cnibar  and  Rentxler.  New  Pubtic 
Offeringt.  Information  and  Investor  Rationality: 
The  Caae  of  Publicly  Offered  Funds.  62 1.  Bua.  L 1- 
IS  yanuary  IMS):  see  also  Edwards,  Commodity 
fool  PerfonnancK  U  the  Information  Contained  ia 
Pool  Prospectuses  Usefuff.  Working  Paper  Seriaa 
No.  16.  Center  for  the  Study  of  Future*  Marltets. 
Coiambia  Buaineaa  School  (janaaiy  ISOS). 

'•W. 


'•     ^     nut\'      A    ....r.„...f..\4! 
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CTA,  and  dieir  respective  prindpals. 
Such  prior  performance  tables  must  be 
provided  for  at  least  the  lesser  of  three 
years  or  the  life  of  the  commodity  pool 
or  individud  trading  account  for  which 
the  performance  data  are  provided.  *° 
Beyond  die  required  tiiree  years,  CPOs 
have  diacretion  to  elect  to  provide 
historical  performance  data  for 
additional  time  perioda  subject  to  the 
obligation  to  disdose  ail  materid 
information  and  to  the  antifi^ud 
provisions  of  the  CEA.»*  Where 
perfomance  history  in  excess  of  die 
reqdred  three  years  is  provided  for 
eidier  tha  CPO  or  CTA.  the  CPO  must 
ensure  that  the  additional  performance 
data  is  not  sdected  in  such  a  way  as  to 
misrepresent  the  overall  performance 
histoiy  of  the  CPO  or  CTA.**  In 
addition,  where  performance  history  for 
periods  greater  than  three  yean  ia 
sho«vn.  tiie  CFTC  staff  generally  has 
advised  that  at  least  five  years' 
performance  or  the  entire  perfbraance 
hiatocy,  if  it  ia  avadable,  should  be 
peesenlad.  ki  this  connection,  the  CFTC 
notes  dttt  a  CPO  is  requked  to  maintain 
all  pod  records  for  at  Least  five  yean.** 

Comment  is  requested  as  to  whether 
the  presentation  of  prior  performance 
data  in  excess  of  die  currently  required 
three  years  is  useful  to  partidpants  in 
making  the  dedsion  to  purchase  a  pool 
partidpation.  If  so,  further  comment  is 
requested  as  to  whether  the  CPO  should 
be  required  to  present  tha  petfonnance 
history  of  the  CPO  and  CTA  for  a  longer 
period  such  as  five  years  or  mora,  if 
such  performance  history  is  available,  hi 
addressing  this  issue,  commenters 
shodd  discuss  spedfically  those  factors 
that  would  cauae  a  presentation 
covering  more  than  three  years  to  be 
relevant  to  potentid  partidpants  in  a 
currently  offered  pool.  The  CFTC  dso 
requests  comment  generally  on  the 
extent  to  which  the  presentation  of  prior 
performance  may  be  usefd  to  persons  in 
dedding  whether  to  purchase  an  interest 
in  a  given  pool  offering  in  view  of  the 
generd  nonpredictability  of  trading 
resdts. 

B.  Periodic  Reporting 

CFTC  regdations  require  that  the 
prior  performance  of  a  pool's  CPO  and 
CTA  be  presented  on  at  least  a 
quarterly  basis.**  However,  in  the 


» 17  CFR  cntaM4Hi)  and  4.a(a)(5Ki). 
>'  See  17  CFR  4.2t(a)(4).  17  CFR  4.21(h)  and  T 
U.S.a  So. 
»•  17  CFR  4.21(a)(4).  4.21(a)(5)  and  4.21(h). 
»'  17  CFR  4.23  and  1  Jl. 
*«  17  CFR  4.21(a)(4Hii)  and  4.21(8)(SHii). 


CFrCs  view,  perfomance  disclosure  on 
a  monthly  basis  may  be  more 
appropriate,  particulariy  when  such 
monthly  performance  is  vdatile. 

The  CFTC  believes  that  a  majority  of 
CPOs  and  CTAs  affiliated  widi  pubUcly 
offered  commodity  pools  currently 
maintain  records  and  present 
performance  history  in  their  disdosure 
documents  on  a  monthly  basis.  The 
CFTC  recoauaends  that  all  CPOs  and 
CTAs  aSIlated  with,  or  contemplating 
an  affiliation  with,  a  publicly  offered 
commodity  pool  should,  if  not  currentiy 
doing  so,  consider  maintaining  records 
of  past  performance  and  presenting  such 
pcifoBMUce  en  a  moidlily  basis. 
Moreover,  to  fadiitate  a  pool 
partidpanf  s  review  and  andysis  of 
prior  performance  presentations,  all 
prior  performance  tables  for  the  CPO 
and  its  CTAs  should  be  shown,  to  the 
extant  posaibla,  in  a  consistent  format. 
Comment  is  requested  as  to  whether 
monthly  performance  reporting  should 
be  reqiiired  in  all  cases. 

Ci  Composite  Performance 

CFTC  regulations  permit  prior 
performance  disdosure  to  be  made  on 
either  an  individud  or  a  composite 
basis.**  If  a  composite  presentation  is 
elected,  separately  captioned 
coopodtes  of  previously  traded  public 
pools  of  the  CPO  and  its  CTAs  may  be 
appropriate  when  diffierences  between 
the  perfnmance  of  such  public  pools 
and  any  private  accounts  are  materid.** 
Comment  is  requested  as  to  whether 
there  should  be  a  separate  presentation 
of  prior  public  pod  performance  of  the 
CPO  md  ita  CTAs  in  aM  cases  or 
whether  a  textual  explanation  of  the 
differences  in  such  accoimt  perfwmance 
may  be  suffident  in  some 
circumstances.  Specifically,  the  CFTC 
requests  comment  on  whether 
performance  disclosure  in  public  pool 
disclosure  decuments  should  be  limited 
to  the  prior  performance  of  publidy 
offered  pooU  or  whether  the 
performance  of  publicly  offered  pools 
should  be  highlighted. 

To  enable  a  participant  better  to 
evaluate  prior  performance 
presentations,  prior  performance  tables 
in  a  public  pool  disclosure  document 
should  be  accompanied  by  textual 
disclosure  regarding  any  material 
differences  in  trading  objectives  for  the 
pools  or  trading  accounts  displayed  in 
the  prior  performance  tables  and  those 
objectives  for  the  pool  for  which  the 


"  17  CFR  4.21(a)(4Kiv)  and  4.21(a)(5)(iii). 

■*  The  CFTC  hat  been  advised  that  such 
difference*  are  liliely  if  the  private  account 
performance  reflected  proprietary  trading.  See  also 
17CFR4.21(a)(4MivXB). 


disclosure  document  is  being 
distributed.*'  For  example,  specific 
disclosure  shodd  be  considered  vidiere 
the  margin-to-equity  ratio  of  the 
commodity  pools  of  trading  accounts  on 
which  historical  performance  data  are 
based  is  materially  different  from  that 
which  will  be  permitted  in  the  currently 
offered  commodity  pool  or  where  there 
are  other  material  differences  in  how  the 
current  pool  will  be  traded. 

CoBsments  are  requested  concerning 
what  other  factors  may  be  relevant  to 
properiy  interpreting  the  information 
contained  in  the  prior  performance 
tables.  Comments  are  also  requested  as 
to  whether  requiring  monthly 
performance  disclosure  and  improving 
the  rata  of  return  cdculations  as 
discussed  bebw  wodd  be  suffident  to 
address  the  issues  raised  above. 

D.  Additions  and  Withdrawals  and  the 
Rate-of-Retum  Calculation 

The  CFTCs  regdations  require  that 
CPOs  and  CTAs  also  present 
performance  in  terms  of  the  rata  of 
return  for  the  period  contained  in  the 
performance  table  by  dividing  net 
perfomance  for  the  period  by  the 
begimiing  net  asset  value  ("BNAV")  for 
that  period.**  The  CFTC  chose  this 
fonmila  over  more  complex  measures  in 
order  to  minimiap  conqiBtational  and 
reporting  burdens  upon  CPOs.  This 
approach  assumes  that  additions  or 
withdrawals  are  ordinarily  made  at  the 
beginning  of  a  reporting  period. 
However,  as  that  may  not  be  the  case  in 
practice,  this  method  may  result  in 
unjustifiably  h^  or  low  rates  of  return, 
ff  average  daily  equity  ("AOE")  were 
used  as  a  divisor,  at  adjustments  were 
made  to  BNAV  to  achieve  a  closely 
equivalent  resdt  the  rate  of  return  may 
be  affected  less  by  tiie  timing  of 
additions  and  withdrawds.  The  CFTC 
staff  has  accepted  such  alternate 
presentations  where  it  has  been 
demonstrated  that  timing  differences 
witii  respect  to  additions  and 
withdrawds  would  materially  distort 
performance. 

The  CFTC  requests  comment  on  the 
feasibility  of  requiring  that  rates  of 
return  be  computed  by  dividing  net 
performance  by  ADE.  The  CFTC  also 
requests  comment  as  to  whether  the  use 
of  BNAV  still  shodd  be  permitted  when 
the  effects  of  using  one  measure  m 
preference  to  the  other  would  not 
materially  affect  the  rate  of  return.  In 
this  connection,  comment  is  sought 
specificdly  on  the  feasibility  of 
establishing  a  standard  which  would 


*'  17  CFR  4.21(aK4)(ui)  and  4.21(a)(5Hiii)(A). 
>■  17  CFR  4.21(aH4)(ii)  and  4.21(a)(5Mii|. 
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provide  guidance  as  to  when  the  use  of 
BNAV  would  be  permitted. 

IV.  Disdoeure  of  Fees,  CoaunisakNis  and 

Expenses 

CFTC  regulations  require  a  complete 
description  on  all  expenses  to  be 
charged  to  or  incurred  by  a  pool 
including  any  interest  paid  with  respect 
to  pool  assets  to  a  person  other  than  the 
pool  itself.'"  In  order  to  facilitate 
analysis  of  the  fees  and  other  expenses 
to  be  charged  to  a  publicly  offered 
commodity  pool,  the  CFTC  believes  that 
in  addition  to  a  narrative  description, 
CPOs  should  include  a  tabular 
presentation  prior  to  the  performance 
tables  that  details  the  brokerage 
commissions,  incentive,  management 
and  transaction  fees,  as  well  as  any 
other  expenses  attributable  to  the 
commodity  pool  that  will  be  paid 
directly  or  indirectly  by  participants. 

The  CFTC  requests  comment  on 
whether  it  should  require  that  this 
discussion  of  expenses  be  supplemented 
with  a  pro  forma  presentation  of  prior 
performance  history  which  reflects  the 
brokerage  commissions  and  incentive 
and  management  fees  that  would  have 
been  incurred  if  the  fees  and  expenses 
charged  by  commodity  pools  and 
trad^  accounts  presented  in  the  prior 
perfonnarice  tables  were  the  same  as 
those  to  be  charged  to  the  current  pool 
Such  a  pro  forma  presentation  should 
disclose  the  actual  and  pro  forma  net 
return  achieved  for  the  last  three  years. 
Notwithstanding  the  foregoing,  comment 
is  also  requested  as  to  whether  this  type 
of  presentation,  or  other  pro  forma 
presentations  based  on  actual  prior 
results,  may  cause  partidpents  to  rdy 
unduly  upon  prior  performance  as  an 
indicator  6f  future  performance. 

Further,  comments  are  solidted  as  to 
whether  additional  disclosure  would 
assist  prospective  partidpants  in 
assessing  the  extent  to  which  expenses 
charged  to  a  pool  could  influence  the 
pool's  prospective  performance.  For 
example,  it  may  be  useful  to  indude  in 
the  disdosure  document  the  amount  by 
which  each  unit  of  partidpant's  net 
asset  value  must  increase  in  the  first 
year  of  trading  for  the  redemption  value 
of  that  unit  to  equal  the  gross  purchase 
price  paid  to  purchase  it.  Akematively, 
the  disdosure  statement  could  indude  a 
calculation  of  the  net  asset  value  per 
unit  net  of  sales  commissions  and  other 
expenses  which  will  be  deducted  prior 
to  the  funds  generated  by  the  sale  of 


audi  partidpation  unit  being  pooled  for 
futures  tradLig.  In  this  cormection. 
commenters  should  address  the  problem 
of  assessing  prospectively  the  effect  of 
incentive  fees. 

Commenters  also  are  invited  to 
address  whether  other  disclosure 
modifications  are  needed  to  make 
uniform  the  presentation  of  fees  and 
expenses,  particularly  because  the  rate 
of  return  formula  is  espedally  sensitive 
to  the  timing  of  the  deduction  of  such 
expenses. 

V.  CoodusioB 

Although  this  interpretive  statement 
and  the  interpretive  statement  published 
simultaneously  herewith  by  the  SEC 
represent  the  views  of  the  respective 
agencies  with  respect  to  certain 
information  which  may  be  material  in 
connection  with  disdosure  documents 
filed  with  the  CFTC  for  the  offering  of 
partidpations  in  commodity  pools, 
nothing  in  the  statements  should  be 
construed  to  diminish  the  obligation  of 
CPOs  and  other  CFTC  registrants  to 
comply  with  all  applicable  disdosure 
requirements  of  the  CEA  and  the  CFTCs 
regulations  thereunder.  Attention 
particularly  is  directed  to  the  antifraud 
provisions  of  the  CEA  which  apply  not 
only  to  statements  made  in  documents 
filed  with  the  CFTC  but  also  to  all 
statements  ot  omissions  made  in 
connection  with  any  pool  offering.*"  The 
CFTC  expects  to  provide  further 
guidance  following  review  of  the 
comments  received  in  response  to  this 
release  and  completion  of  the  CFTCs 
staff  study.  In  this  regard,  the  agency 
expects  to  consult  with  the  SEC 
concerning  the  comments  to  its 
companion  release. 

List  of  Subiects  in  17  CFR  Put  4 

General  Provisions,  Definitions  and 
Exemption,  Commodity  Pool  Operators, 
Commodity  Trading  Advisors, 
Advertising. 

Issued  this  1st  day  of  February  1960. 

)euiA.Webb, 

Secretary  to  the  Commitsion. 

P^  Do&  89-2881  Filed  2-3-88;  8:45  am) 
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Statamant  Of  tha  Commiaaion 
RagarcNng  DiadoaMra  by  laauara  of 
Intaraata  In  Publicly  Offarad 
CommodHy  Poda 

AOmcv:  Securities  and  Exchange 

Commission. 

action;  Interpretation  and  Request  for 

Comment 


*•  17  cm  4.21(aN7)  and  4.21(sNS).  SeeabotT 


■*  CPOs  ars  apadficaUy  raniiKUd  of  the  quarterly 
and  annual  raporUat  oU^aUom  Ml  torth  in  17  CFR 
422. 


:  The  Securities  and  Exchange 
Commission  ("Commission"]  is 
publishing  this  release  and  request  for 
comments  regarding  disclosure  by 
issuers  of  interests  in  publidy  offered 
commodity  pools  simultaneously  with 
an  interpretive  statement  and  request 
for  comments  by  the  Commodity  Futures 
Trading  Commission  ("CFTC").  In  this 
statement  the  Commission  to  the  extent 
applicable,  incorporates  by  reference 
the  views  expressed  by  the  CFTC  in  its 
interpretive  statement  and  reminds 
issuers  of  interests  in  publidy  offered 
pools  of  their  disdosure  obligations 
under  the  federal  securities  laws.  In 
addition,  the  Commission  in  requesting 
comment  on  several  matters  related  to 
the  presentation  of  prior  performance  by 
.  commodity  pool  operators  and 
commodity  trading  advisors,  and  the 
presentation  of  fees,  commissions  and 
expenses  to  be  incurred  by  the  typical 
professionally  managed  commodity 
pool  The  companion  statements  reflect 
a  continuing  effort  on  behalf  of  the 
CFTC  and  ^e  Commission  to  maintain 
consistent  coordinated  requirements  for 
publidy  offered  commodity  pools. 
OATi:  Comments  should  be  received  on 
or  before  April  7, 1988. 

ADOWiM:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-1-69. 
All  comment  letters  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room 
450  Fifth  Street  NW.,  Washington,  DC 
20549. 

PON  RIMTHCII  MPORMATION  CONTACT 
John  C.  Roycroft  Assistant  Director,  or 
Daniel  W.  Rumsey,  Attorney,  at  (202) 
272-7628,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  450  Fifth  Street 
Washington,  DC  20549. 
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aUPM.EMBrTARY  mRNUNATION:  The 

Commission  today  is  reminding  issuers 
of  interests  in  publidy  offered 
commodity  pools  registered  under  the 
Securities  Act  of  1933  ("Securities 
Act")  >  or  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act") »  of  their 
disdcsure  obligations  under  those  Acts. 
In  cormection  herewith,  and  to  the 
extent  applicable,  the  Commission 
incorporates  by  reference  the  views 
expressed  by  the  CFTC  regarding  the 
disdosure  requirements  under  the 
Commodity  Exdtange  Act  ("CEA")  • 
and  CFTC  regulations.*  The  CFTCs 
views  are  set  forth  in  an  interpretive 
statement  and  request  for  comments 
being  pubUdied  simultaneously 
herewitli. 

The  views  expressed  in  this 
interpretive  statement  should  be 
considered  in  connection  with  a 
registrant's  obligation  to  disdose,  in 
registration  statements  and  other  filings 
with  the  Commissioa  material 
Information  to  investors  that  is 
necessary  to  make  the  required 
disdosure  not  misleading."  In  addition, 
the  Commission  is  requesting  ctnnment 
on  several  matters  related  to  the 
presentation  of  prior  performance  by 
corrmiodity  pool  operators  and 
commodity  trading  advisors,  and  the 
presentation  of  fees,  commissions  and 
expenses  to  be  incurred  by  ttie  typical 
professionally  managed  corrmuKiity 
pool. 


nseers  of  interests  in  commodity 
pools  must  conpty  with  applicable 
registration,  diedoeore,  antifraad  and 
other  requirements  of  the  federal 
securities  laws.*  In  view  of  tlie  CFTCs 
jufisdictian  over  commodity  interest 
tiM&ig.  commodity  pool  offerings  also 
most  comply  with  tfaie  regalationa 
promulgated  by  tiie  CFTC  regarding 
conunodity  po^  operators  and 
conuBodity  trading  advisors  and  their 
assoctatad  persons  as  particolariy  set 
forth  in  the  CFTCs  interpretive 
statement  Accordin^y,  where  hiterests 


>lSU.S£.77a«(a^ 
*lSU.S.C78ae(M9. 
*?VS.C.ietseq. 

*  Rg..  17  CFR  PaH  4. 

*  See  Securitie*  Act  aection  17(a).  IS  U.S.a 
77q(a):  Secnritiaa  Act  Rute«M,  17  CFR  230.40S; 
ExchansB  Act  section  10(bl.  IS  VS.C.  7^(ti); 
Excfaaage  Act  Rule  Mb-6. 17  CFR  24O.10b-& 
Exchance  Act  Rule  12b^aa  17  CFR  24ai2b-20.  Sm 
alio  Basic  Inc.  v.  Leviotoa,  108  S.  Ct.  978  (1988). 

Registrants  also  are  reminded  of  their  obligation 
lo  present  information  in  a  cleai.  concise  and 
nnderatandable  manner.  Securities  Act  Rule  4Zl(b), 
17  CFR  i  230.42Kb).  Cf.  Gould  v.  Amencon- 
Hawairan  Steamship  Co..  S35  F.  2d  TBI  (3d  Cir. 
1976);  Kohn  v.  American  Metal  Climax.  Inc.  322  F. 
Supp.  1331  (ED.  Pa.  1970). 

*  See  Securities  Act  secUon  2(1),  15  U.S.C.  77b(l)-. 
Exchange  Act  section  3(a)(10).  IS  U.S.C  78c(a)(10). 


in  a  commodity  pool  are  registered  with 
the  Commissi(m.  the  disdosure 
document  provided  to  investors  must 
comply  with  the  disclosure  and  other 
requirements  of  both  the  federal 
commodity  and  securities  laws.' 

The  Coamission's  staff  has 
historically  referred  to  the  CFTCs 
requirements  as  a  starting  place  in 
formulating  its  own  disclosure  standards 
applicable  to  offerings  of  conunodity 
pools  registered  with  the  Commission. 
The  companion  statements  reflect  a 
continuing  effort  on  behalf  of  the  CFTC 
and  the  Commission  to  maintain 
consistent  coordinated  requirements  for 
publidy  offered  commodity  pools. 
Registrants  should  nevertheless 
independently  review  their  disclosure 
responsibilities  and  potential  liabilities 
under  both  the  federal  commodity  and 
securities  laws  in  the  offer  and  sale  of 
these  securities. 

Certain  recently  published  studies 
suggest  that  the  actual  performance  of 
publicly  held  comrrKKiity  pools  was 
significantly  lower  than  the  performance 
disdosed  in  the  prior  performance 
tables  induded  in  commodity  pool 
disclosure  documents."  While  the 
findings  and  issues  raised  in  these 
studies  are  currently  being  reviewed  by 
the  staff  of  the  CFTC  the  Commission 
believes  that  it  should  provide  guidance 
to  issuers  of  pnbfidy  offered  commodity 
pools  at  this  time.  Although  the 
positions  expressed  in  this  release  and 
the  CFTCs  interpretive  statement 
currently  refled  the  respective  agendes' 
views  regarding  appropriate  disclosure 
in  commodity  pool  disclosure 
documents,  the  Commission  is 
interested  in  receiving  views  on  the 
interpretive  positions  expressed  in  those 
statements.  Commentators  may  wish  to 
make  the  same  submission  to  both 
agendes.  The  Commission  expects  to 
consult  with  the  CFTC  concerning  the 
comments  received  in  response  to  their 
respective  statements  with  a  view 


*  See;.  a!#.  SccuiMiea  Act  s«:linB  ia(a)(3).  15 
U.S.C.  77i(aH3).  which  apwafiea  the  iaioniatian 
required  to  be  is  a  proapedus  used  in  cwinactioa 
with  a  registered  offering  of  securities. 

'See  Elton.  Graber  S  Rentzier,  New  Public 
Offtrmgs,  Utfgtmatiaii  (md  Investor  Rationality: 
The  CmeefPtMkfy  Offend  Fond*.  62 1.  Bua.  1-lS 
Qanuary  1988).  Tba  autfaara  hypothesized  that  the 
findings  of  the  study  were  at  least  in  pari  due  to  the 
following  fectois:  (1)  PnbKc  commodity  pools  have 
larger  tranaacthM  ooala  and  nwnagaweiit  fee*  than 
private  caaniodiiy  accoiti:  (2)  only  trading 
adviaera  with  recent  sucoessful  track  records  en 
likely  to  go  public  and  (3)  trading  advisers  caa 
aeiect  the  period  of  time  for  (ttsclosing  their  prior 
performance,  resulting  in  an  upward  bias  in 
performance  raavka.  See  also  Edwards  ft  Ma. 
Commodity  Pool  Performance:  Is  the  Information 
Contained  i.-!  Pool  Prospectuses  i/se/u/?  Working 
Paper  Series  No.  18.  Center  for  the  Study  of  Futures 
Markets.  Columbia  Business  School  (January  1988). 


toward  determining  whether  fiuiher 
action  is  necessary  or  appropriate. 

n.  [Ksdosure  of  Prior  Perf  onnance 
Tables 

Section  4.21  of  the  CFTCs  regulations 
requires  that  the  disclosure  document 
provided  to  prospective  investors 
include,  among  other  things,  information 
with  respect  to  the  actual  performance 
of  previously  operated  commodity  pools 
and  trading  accounts  of  the  commodity 
pool  operator,  the  commodity  trading 
advisor,  and  their  respective  principals 
(the  "performance  history").*  In  this 
connection,  the  CFTCs  rules  require 
that  the  disclosure  doctmient  include 
performance  history  for  at  least  the 
lesser  of  three  years  or  the  life  of  the 
commodity  pool  or  trading  account '  *> 
Beyond  the  required  three  years, 
registrants  have  discretion,  subject  to 
the  risk  of  liability  under  the  anti&aud 
provisions  of  the  federal  commodity  > ' 
and  securities  laws,**  to  present 
performance  history  for  any  additional 
tirae  periods.  Where  performance 
history  is  provided  in  excess  of  three 
years,  however,  the  additional 
performance  data  should  not  be  selected 
in  such  a  way  so  as  to  misrepresent  the 
overall  performance  history  of  the 
commodity  pool  operator  or  commodity 
trading  advisor.  Thus,  where 
performance  history  for  periods  greater 
than  the  required  three  years  is 
presented,  the  additional  peifuimaiiee 
history  should  not  differ  materiaHy  from 
the  commodity  pool  operator's  or 
commodity  trachng  advisor's  overall 
historical  performance.  •• 

Comment  is  requested  as  to  whether 
the  presentatioa  al  prior  performance 
data  beyond  the  required  three  yeare  is 
useful  to  investors  in  making  their 
investment  decision.  If  so,  further 
comment  is  requested  as  to  whether 
registrants  should  be  required  to  present 
the  entire  performance  history  of  the 
commodity  pool  operator  and 
commodity  trading  advisor,  or 
altemativdy,  whether  registrants  should 
be  required  to  present  performance 
history  for  some  period  greater  than 
three  years,  such  as  five,  seven  or  ten 
yeara  where  such  performance  data  is 


*CFTC  Regulation  section  4.21. 17  CFR  4.:n. 

■•CFTC  Regulation  {{4.21(aK4) and  (a)(5).  17 
CFR  4.21(a)(4).  (aI5). 

■ '  Section  4o  of  the  Commodity  Frrhai^  Act  7 
U.S.C  Bo. 

"See.  e.g..  Securities  Act  Section  17(a).  15  U.S.C 
77q(a):  Exchange  Act  aection  10(b).  IS  U.S.C  78i(b). 
and  Exchange  Act  Rule  lOb-5, 17  CFR  24ai0b-5. 

"Registrants  should  be  prepared  to  provide  the 
Commission  or  its  staff  with  information  concerning 
the  presentation  of  additional  performance  history. 
See  Securities  Act  Rule  41&  17  CFR  230.41S 
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available.*^  In  addressing  these  issues, 
conunentators  should  discuss 
specifically  those  factors  that  would 
cause  a  presentation  covering  more  than 
three  yeara  to  be  useful  or  relevant  to  an 
investment  decision  in  the  currently 
offered  commodity  pool.  The 
Commission  also  requests  comment  as 
to  whether  any  presentation  of  prior 
performance  is  useful  to  investors  in 
view  of  the  general  nonpredictability  of 
trading  results. 

The  CFTC's  regulations  require  that 
the  prior  performance  of  the  commodity 
pool  operator  and  trading  advisor  be 
presented  on  at  least  a  quarterly 
basis.**  fai  the  Commission's  view, 
performance  disclosure  on  a  monthly 
basis  is  generally  more  appropriate, 
particularly  when  such  monthly 
performance  is  volatile.  Moreover,  to 
facilitate  investor  review  and  analysis 
of  the  prior  performance  presentations, 
a  registrant,  to  the  extent  practicable, 
should  present  the  prior  performance 
tables  for  the  commodity  pool  operator 
and  the  commodity  trading  advisor  on  a 
consistent  periodic  basis. 

The  CFTC's  regulations  permit  prior 
performance  disclosure  on  an  individual 
or  composite  basis.'*  Where  a 
composite  presentation  is  elected, 
separately  captioned  composites  of 
previously  traded  public  pools  of  the 
commodity  pool  operator  and 
commodity  trading  advisor  may  be 
necessary  to  prevent  the  prospectus 
from  being  misleading,  where  the 
differences  between  the  prior  public 
pools*  and  private  accounts' 
performance  are  material  and  are  not 
otherwise  clearly  and  concisely 
disclosed  and  explained  in  the  text. 
Comment  is  requested  as  to  whether 
there  should  be  a  separate  presentation 
of  prior  public  pools  of  the  commodity 
pool  operator  and  commodity  trading 
advisor  under  all  drctunstances  or 
whether  an  explanation  of  sudi 
differences  in  the  text  would  be 
sufficienl. 

To  enable  an  investor  to  evaluate 
prior  performance  presentations,  the 
prior  performance  tables  should  be 
accompanied  by  appropriate  textual 
disclosure  regarding  any  material 
differences  in  investment  objectives  or 
structures  between  the  commodity  pools 
or  trading  accounts  displayed  in  the 
prior  performance  tables  and  the 


■*  The  CoauniMion  nolM  thai  the  CFTC  comntly 
raquiTM  that  rtttotnnu  mainUIn  all  commodity 
pool  aad  trading  account  racords  for  at  laatt  flva 
year*.  (TTC  Rt«uUtloa  If  4J3  and  1 31. 17  CFR 
4JBaadlJ1. 

■*CrTC  ReguUtioa  ||4.21(aN4NU)  and  (aMSKU), 
17  era  4Zl(aX4NU)  and  (aNSXU). 

••  CrrC  Raguintiaa  1 4.21(aN4X(v)  and  (aKSXiU), 
17  era  «.«(a)H«tif)  and  (aKSXIU). 


commodity  pool  being  registered.  For 
example,  specific  disclosure  should  be 
considered  where  the  margin-to-equity 
ratio  of  historical  commodity  pools  or 
trading  accounts  is  materially  different 
from  the  margin-to-equity  ratio 
permitted  in  the  currently  offered 
commodity  pool,  or  where  there  are 
material  differences  in  money 
management  strategies. 

Similarly,  to  the  extent  an  investor's 
understanding  of  the  performance 
history  would  be  enhanced  by  an 
explanation  of  significant  factors  that 
may  have  contributed  to  a  materially 
favorable  or  unfavorable  result  during 
any  quarterly  or  monthly  measuring 
period,  registrants  should  consider 
appropriate  narrative  disclosure.  Such 
discussion  could  address,  by  way  of 
example,  the  extent  to  which  such  prior 
performance  was  attributable  to:  (1)  a 
particular  successful  or  unsuccessfiil 
position  or  series  of  positions  in  one  or  a 
limited  number  of  commodities,  or  was 
broadly  based:  (2]  the  movements  of  the 
commodity  markets  generally  as 
measured  by  a  broad  based  commonly 
used  industry  index;  or  (3)  any  material 
change  in  investment  strategy  or 
objectives.  Commentatora  are  requested 
to  discuss  any  other  factors  that  may  be 
relevant  to  an  underetanding  of  the 
information  contained  in  the  prior 
performance  tables. 

m.  DisckMura  of  Fees,  Commission  and 
ETfpnnsws 

Consistent  with  the  Commission's 
view,  the  practice  is  to  supplement  the 
prior  performance  disclosure  for 
publicly  offered  commodity  pools  with  a 
pro  forma  presentation  of  the 
performance  history  reflecting  the 
bnAerage  commissions,  incentive  and 
management  fees  that  would  have  been 
incurred  if  the  commodity  pools  and 
trading  accounts  presented  in  the  prior 
performance  tables  were  subfect  to  the 
same  fees,  and  expenses  as  the 
commodity  pool  being  registered  instead 
of  those  fees  and  expenses  actually  paid 
by  the  commodity  pools  and  trading 
accounts  presented  When  included,  the 
pro  forma  presentation  should  disclose 
the  actiial  and  pro  forma  net  retiun 
achieved  by  the  commodity  pool 
operator  and  commodity  trading  advisor 
for  the  last  three  years.  Comment  is 
requested  as  to  whether  this 
presentation  and  any  other  pro  forma 
presentation  based  on  the  actual  prior 
results  may  cause  investon  to  place 
undue  reliance  on  prior  performance 
results  as  an  accurate  Indicator  of  future 
performance. 

Registrants  also  should  include,  in 
addition  to  atiarrative  description,  a 


tabular  presentation  located  in  the 
forepart  of  the  prospectus  that  details 
the  brokerage  commissions,  incentive, 
management  and  transactional  fees,  as 
well  as  any  other  expenses  attributable 
to  the  commodity  pool  that  will  be  paid 
directly  or  indirecUy  by  investors."  If 
any  affiliate  of  the  commodity  pool 
operator  will  receive  compensation  in 
connection  with  the  operation  of  the 
commodity  pool,  such  affiliation  and  the 
amoimt  of  compensation  should  be 
clearly  disclosed. 

In  order  to  facilitate  analysis  of  the 
fees,  brokerage  commissions  and  other 
expenses  to  be  charged  to  the 
commodity  pool,  registrants  should 
consider  additional  disclosure  regarding 
how  much  each  unit's  net  aset  value 
would  have  to  increase  in  the  fust  year, 
for  the  redemption  value  per  unit,  net  of 
expenses  attributable  to  the  commodity 
pool,  to  equal  the  purchase  price  paid  by 
investon  for  such  unit,  as  well  as  a 
calculation  of  the  redemption  value  per  . 
unit  estimated  prior  to  the 
commencement  of  operations. 
Comments  are  requested  as  to  whether 
alternative  disclosures  would  better 
enable  prospective  investon  to  assess 
the  impact  on  their  investment  of  the 
expenses  to  be  charged  to  the 
commodity  pool. 

IV.  CoDchisioa 

While  this  release  and  the  interpretive 
statement  published  simultaneously 
herewith  by  the  CFTC  represent  the 
views  of  the  respective  agencies  as  to 
the  preparation  and  disclosiu«  of 
material  information  concerning 
commodity  pools,  nothing  in  the 
statements  should  be  construed  to 
alleviate  the  requirement  of  registrants 
to  comply  with  all  applicable  disclosure 
requirements  under  the  Seciuities  Act. 
the  Exchange  Act,  and  the  CEA.** 
Attention  also  is  directed  to  the 
antifraud  provisions  under  both  the 
Securities  Act  and  the  Exchange  Act, 
which  apply  not  only  to  statements 
made  in  Filings  with  the  Commission, 
but  also  to  those  made  outside 
Commission  filings.**  Registrants  also 


>*  See  alto  Ragulation  S-K.  Item  SOI.  17  CFR 
229J01.  whicli  raquim  tha  diadoaura  of  the  net 
prooaeda  to  the  iaauer  after  deducting  selling 
commiMtonc  and  Inatniction  5  thereta  which 
require*  footnote  discloaure  regarding  other 
expenae*  of  iMuanoe  and  di*tHb«tion.  including 
organisational  coat*.  17  CFR  229.901,  Inatniction  S. 

'*  Ragiatranta  are  apedflcally  reminded  of  their 
obligation  to  include,  in  annual  and  quarterly 
report*  filed  under  tha  Exchange  Act  an  analysia  of 
the  financial  condition  and  raault*  of  operation  for 
the  commodity  pool  See  Item  303  of  Ragulation  S- 
K,  17  era  229.30S. 

■*  See  fi^pti  note  12. 
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are  reminded  of  the  disclosure 
obligations  promulgated  by  the  CFTC. 

List  of  Subjects  in  17  CFR  Parts  231  and 
241 

Reporting  and  record  keeping 
requirements,  securities. 

Parts  231  and  241  of  Title  17,  Chapter 
n  of  the  Code  of  Federal  Regulations  are 
amended  by  adding  this  Release  No.  33- 
6815,  and  34-26508  (February  1, 1989]  to 
the  list  of  interpretive  releases. 

By  the  Commission. 
jMuthan  G.  Kalz, 
Secretary. 

Dated:  February  1, 1989. 
(FR  Doc.  69-2659  FUed  2-3-89: 8:45  am] 

MUJNQ  CODE  SeiO-«1-« 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20CFR  Part  404 

IRegulatlon  Na  4]  -    -    - 

Federal  OM-Age,  Survlvort,  and 
Disability  Insurance;  Reduction 
Because  of  Entitlement  to  Other 
Benefits 

aoency:  Social  Security  Administration. 

HHS. 

ACTKM:  Final  rule. 

summary:  We  are  revising  our  rules  in 
the  case  of  a  deceased  insured 
individual  who  is  simultaneously 
entitled  to  retirement  and  disabiUly 
benefits.  Specifically,  this  rule 
delineates  those  persons  who  may  elect 
the  type  of  benefit  that  will  be  the  basis 
for  monthly  payments  due  to  the  insured 
before  the  insiu^d's  death.  This  rule 
corrects  an  anomaly  which  can  result  in 
a  less  advantageous  entitiement  or  even 
an  overpayment  in  certain  instances. 
DATE:  These  regulations  are  effective 
February  6, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  V.  Dudar.  Legal  Assistant 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  MD  21235,  (301) 
965-1795. 

SUPPLEMENTARY  INFORMATKNC  We 
published  these  regulations  as  a  Notice 
of  Proposed  Rulemaking  (NPRM)  on 
June  9, 1988  (see  53  FR  21687)  with  a  60- 
-  day  peitod  for  j)ublic  comment  No 
comments  were  reoetved.  As  a  result 
we  did  not  change  any  of  the  NPRM 
provisions  for  this  final  rule. 

Section  404.407(c)  of  the  regulations 
provides  that  in  cases  of  simultaneous 
entitlement  to  retirement  and  disability 
insurance  benefiu  (RIB/DIB),  the 


insured  individual  will  receive  the  larger 
benefit  unless  he  or  she  elects  to  receive 
the  smaller.  An  insured  individual  age 
62  to  65  may  be  entiUed  to  a  higher 
benefit  if  he  or  she  receives  the  DIB. 
However,  because  of  the  way  the 
maximum  family  benefits  are  computed, 
the  auxiliaries  who  are  entitied  on  the 
record  may  share  a  smaller  maximum 
family  benefit  Thus,  an  individual 
entiUed  to  both  RIB  and  DIB  may  elect 
the  smaller  of  the  two  benefits  in  order 
to  maximize  total  family  benefits. 

Generally,  an  individual  must  be  alive 
when  an  application  for  benefits  is  filed. 
However,  in  the  case  of  a  deceased 
instired  individual,  an  application  for 
DIB  may  be  filed  by  someone  other  tiian 
the  insured  individual  within  3  months 
after  the  month  of  the  insured 
individual's  death. 

In  this  regard,  the  regulations  at 
S  404.612(d)  provide  that  a  person 
qualified  to  receive  benefits  due  the 
deceased  can  file  the  application  for  DIB 
after  the  death  of  the  insured  individual. 
However,  strict  interpretation  had  been 
made  of  i  404.407(c]  so  that  no  one  other 
than  the  insured  individual  (or  proper 
applicant  on  behalf  of  a  living  insured 
individual)  could  make  the  election 
described  in  9  404.407(c).  This  could 
result  in  an  overpayment  if  the  insured 
individual  was  entiUed  to  RIB  during  his 
or  her  lifetime,  but  died  before  his  or  her 
DIB  claim  was  filed  or  adjudicated. 
Under  currait  policy,  overpayments  in 
family  maximum  cases  are  created 
because  e^ven  though  the  DIB  monthly 
benefit  is  higher  than  the  RIB  monthly 
benefit  the  RIB  family  maximum  is 
higher  than  the  DEB  family  maximum. 
The  regulations  do  not  currenUy  provide 
for  anyone  other  than  the  insured 
individual  to  exercise  the  §  404.407(c) 
election.  A  favorable  adjudication  of  a 
DIB  claim  subsequent  to  the  death  of  an 
insured  individual  who  was  receiving 
RIB  payments  could  result  in  an 
overpayment  for  the  period  during 
which  die  insured  was  simultaneously 
entitied  to  both  benefits.  An 
overpayment  can  occur  if  the  family 
maximum  is  lowered  as  a  result  of  the 
DIB  and  no  one  is  authorized  to  elect  the 
RIB  on  behalf  of  the  deceased  insured. 

We  are  amending  §  404.407(c)  to  state 
that  a  person  defined  in  $  404.612(a)  (if 
the  claimant  is  competent),  (c)  (if  the 
claimant  is  incompetent),  or  (d)  (if  the 
insured  individual  is  deceased)  may 
make  the  election  described  in 
5  404.4P7(c).  .         ^ 

Regulatory  Procedures  _.  . 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  the 


Secretary  has  determined  that  this  is  not 
a  major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required.  These 
provisions  are  not  expected  to  have  a 
cost  impact  on  the  economy  of  $100 
million  or  more  in  one  year. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
recordkeeping  or  reporting  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.803,  Social  Sectuity — 
Retirement  Insurance.) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors,  and 
Disability  Insurance. 

Dated:  I3ecember  13, 1988. 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 
Approved:  December  30, 1988. 
OtbR.  Bowen, 
Secretary  of  Health  and  Human  Services. 

Subpart  E  of  Part  404  of  Chapter  m  of 
Tide  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  404— {AMENDED] 

1.  The  authority  citation  for  Subpart  E 
continues  to  read  as  follows: 

AudMirity:  Sees.  202, 203. 204  (a)  and  (e). 
205(a),  222(b).  223(e).  224.  227.  and  1102  of  the 
Social  Security  Act:  42  U.S.C.  402. 403. 404  (a) 
and  (e).  405(a),  422(b),  423(e).  424.  427.  and 
1302. 

2.  In  S  404.407  paragraph  (cj  is  revised 
to  read  as  follows: 


S404.407    Reduction iMeauae el 

effiuilQfflWfll  w  OmVr  DOT1VIIIB> 

(c)  Entitlement  to  old-age  insurance 
benefit  and  disability  insurance  benefit 
Any  individual  who  is  entitied  for  any 
month  after  August  1965  to  both  an  old- 
age  instuance  benefit  and  a  disability 
insurance  benefit  shall  be  entitied  to 
only  the  larger  of  sudi  benefits  for  such 
month,  except  that  where  the  individual 
so  elects,  he  or  she  shall  instead  be 
entitied  to  only  the  smaller  of  sudi 
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benefits  for  such  month.  Only  a  pcnoo 
defined  in  1 404.612  (a),  (c).  or  (d)  may 
make  the  above  described  election. 


|FR  Doc.  w-asa  nud  a-»-aft  »«6  «b1 


Food  Mid  DniQ  Adrainistrolion 
21 CPR  Pwt  178 


;  Food  and  Drug  Administration. 
Acnoie  Final  rule. 

SUMMNV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  sdditive  regalations  to  provide  for 
the  safe  use  of  hydrogen  peroxide 
solution  to  sterilbte  food-contsct 
surfaces  prepared  from  poly-1-butene 
resins  aad  batcne/ethylene  copolymers. 
This  actioo  is  tai  resfmnaa  to  a  petitiao 
filed  by  SbeU  Oil  Company. 
DATU:  Effacdve  February  S,  IflSt; 
writtm  obiections  and  requests  for  a 
hearing  by  March  8,  MSB. 
Aoonnt:  Written  obiections  to  the 
Dockets  Management  Brandh  (FffA- 
30S).  Food  and  Drug  Administration,  Rm. 
4-62. 5600  Fishers  Lane.  Rockryie.  M) 
20657. 
FOH  raHTMHI  MMRHftnOMCOMMCIt 

Edward ).  Machngw.  Ca&tar  for  Food 
Safety  and  Applied  Nutrition  (HFF-S35). 
Food  end  Dntg  Administratioa,  200  C 
Street  SW.,  Washington.  DC  20204. 202- 

47a-6aoa 

;lna 


notice  pwMMied  in  ne  Psdscal 
of  March  21. 1988  (53  FR  »145),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4082)  had  bees  filed  by  ShaU  Oil 
Co.,  Houstoa,  TX  TTtiO,  propos^  that 
i  178.100&/4^dEra8en  pemxkh  aoiution 
(21 CFR  178.1006)  be  ameadad  to 
provida  for  the  safe  use  of  hydrofen 
peroxide  sohitioB  la  sjarilirw  food- 
contact  surfaces  prepared  from  poly4- 
butene  resins  and  buteae/ethylane 
copolymers  complying  with  1 177.1570. 

FDA  has  evaluated  the  data  in  the 
petition  and  odmr  sekaaat  SMtetial  sad 
concludes  that  ikm  psayeood  feed 
additive  use  is  safe,  and  thai  21  CFR 
178.1006(e)(1)  sbowld  be  ameadad  as  set 
forth  below. 

In  accotdanoe  with  1 171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  Considered  and  relied  imon  in 
reaching  its  decision  to  approve  the 
petition  are  availablf  ferinspecBon  at 
the  Center  Cor  Food  Safety  and  Appfied 
Nutrition  by  appointment  with  the 
inforroatioa  contact  peisoB  listed  above. 


As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  befrae  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
dM  potential  enviraiiBental  effects  of 
this  action.  FDA  has  condodad  that  the 
action  will  not  have  a  significant  faapact 
on  the  human  envhtmment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^iificant  impact  and  the  evidence 
supporting  diet  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  8  a.m.  and  4 
p  jn..  Monday  throu^  FHday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  Much  8, 1980,  file  with 
the  Dockets  Mnnngnment  Branch 
(address  above)  written  obiections 
thereto.  Each  obioction  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  pnwiaioBS  ef  the 
regulation  to  which  obiectioa  is  aiade 
and  the  pounds  for  the  obioction.  Bach 
numbered  obieetieo  on  wrfdch  a  hearing 
is  requested  shafl  specifically  so  state. 
Faihae  to  requeet  a  hearing  for  any 
particular  objection  riiaQ  constitute  a 
waiver  of  the  right  to  a  bearing  on  that 
objection.  Eadi  numbered  obioction  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  tba  spedflc  frictual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  ebiection  shall  constitute  a 
waiver  of  tha  tight  to  a  bearing  on  the 
obioction.  Three  cefries  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  nwnber  found 
in  brackets  in  the  hnertiag  of  this 
docament.  Aay  obtsctleBe  received  in 
response  to  the  rapdation  may  be  seen 
in  the  Dookels  Management  Branch 
between  9  a  jn.  ud  4  pja..  Monday 
thres^h  Friday. 

list  of  Sobtacls  io  U  CFR  PatI  171 

Food  adifidves.  Pood  packaging. 
Sanitizing  seletkms. 


Theref osa.  under  the  Federal  Food. 
Drug,  and  Cesmetic  Act  and  ander 
authority  delegated  to  the  Coaimissioner 
of  Food  and  Dnigs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  Put  178  is  i 
asfoUows: 


PART  ITt-MOIRECT  POOD 
ADOfTIVEtk  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Amhotlty:  Sect  lU(s).  408. 72  8tot  17S4- 
1788  as  aaundwl  (21  U.&C  321(t),  S48):  21 
CFRS.10andS.ai. 

2.  Section  178.1005  is  amended  in 
peragraph  (e)(1)  by  alphabetically 
adding  a  new  entiy  in  the  taUe  to  read 
as  follows: 

f  178.1008   Hydrogen  peroxide  solution. 
(!)*•' 


butam/eSiytiRS 
oopotyniara. 


f  177.1S70o(1Ns 


Dated:  January  27, 1988. 
Richard  I.  Bank. 

AcUng  Director.  Center  for  Food  Saftty  and 
Allied  Nutrition. 
(FR  Db&  68.2008  FMed  2-9-08;  8:45  am) 

I  coot  41M.«V« 


DEPARTMENT  OF 
Offlco  of  Um  Socfolary 
32  CFR  Part  199 
[De08ei«>4l 


NOk  191 


(CHAMPU8); 


AQCNCr.  Office  of  the  Secretary.  DoD. 
ACTtOM:  Final  amendment  of  rule. 


;  This  final  rale  amends  DoD 
6010.8-R  (S2  CFR  Part  199)  by  extending 
benefits  for  biofeedback  therapy.  This 
amendment  provides  coverage  for 
biofeedbadt  therapy  when  ined  as  a 
treatment  modality  for  certain  medical 
conditions.  This  aaMndment  offers 
coverage  Un  services  now  specifically 
excluded  from  CHAMPUS  cost-sharing, 
smcnvc  OATf:  February  8. 1989. 
ron  FUKTMn  »oiiwAnow  cowTAon  - 
)udith  A.  Carroll.  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  361-3521. 

aumuMMTAinr  iNFomuTiOMe  In  FR 
Doc.  77-7834.  appearing  in  the  Federal 
Register  on  April  4. 1977  (42  FR  17072). 
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the  Office  of  the  Secretary  of  Defense 
published  its  regulation.  DoO  6010.8-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)."  as  Part  199  of 
this  title.  32  CFR  Part  199  (DoD  6010.8-R) 
was  reissued  in  the  Federal  Register  on 
July  1, 1986  (51  PR  24006). 

In  FR  Doc.  87-18575  appearing  in  the 
Federal  Register  on  August  14, 1967  (52 
FR  30391),  the  Office  of  the  Secretary  of 
Defense  published  for  pubUc  comment  a 
notice  of  proposed  rulemaking  regarding 
coverage  for  biofeedback  therapy.  The 
following  summarizes  the  comments 
received  and  the  actions  we  have  taken 
based  on  these  comments. 

Discussion  of  Comments 

The  comments  received  in  response  to 
, ...     the  proposed  rule  to  offer  benefits  for 
biofeedback  therapy  were  generally 
supportive  of  the  decision  to  expand 
coverage  to  include  benefits  for 
biofeedback  therapy  as  proposed.  A 
summary  of  the  comments  and  our 
responses  to  them  are  listed  below. 

A.  Provider  Requirements 

Comment  Several  commentors 
recommended  that  the  requirement  for 
physician  referral  be  deleted,  while 
other  commentors  supported  this 
requirement 

Aesponse;  We  feel  that  physician 
referral  is  essential  for  the  diagnoses 
listed  as  coverable  to  ensure  that  a 
patient  be  adequately  evaluated, 
diagnosed  and  treated  before  initiation 
of  biofeedback  therapy. 

Comment  Several  commentors 
recommended  that  the  requirement  for 
physician  supervision  be  deleted  or 
clarified  to  read  as  follows  "a  physician 
must  continue  to  be  involved  in  the  care 
of  and  medically  responsible  for  the 
patient,"  or  "treatment  should  be 
reviewed  periodically  by  a  physician  to 
assure  maximum  patient  benefit" 

Response:  We  accept  the  commentors 
arguments  for  deletion  and  have  deleted 
this  requirement  in  the  final  rule. 

Comments:  Several  commentors 
recommended  that  only  individuals  who 
have  some  form  of  recognized 
-  biofeedback  certification  be  aj^roved 
;^  as  autfiorized  providers  of  biofeedback 
.•^.'^  services. 

Response:  We  do  not  find  the 
arguments  for  this  requirement 
persuasive.  We  have  determined  that 
those  individuals  practicing  within  the 
scope  of  their  licensure  and  meeting  the 
CHAMPUS  criteria  of  authorized 
:-'.  provider  are  qualified  to  provide 
-='    otherwise  covered  biofeedback  therapy. 


B.  Benefits  Provided 

Comment  Several  commentors 
ob]ected  to  the  expansion  of  benefits  to 
include  coverage  for  biofeedback 
services  since  it  would  result  in  an 
increase  in  program  expenditures. 

Response:  While  we  do  agree  that  the 
addition  of  biofeedback  as  a  benefit 
may  initially  increase  program 
expenditure,  we  feel  that  the  initial 
increase  may  be  offset  to  a  degree  by  a 
decrease  in  other  program  areas  such  as 
prescription  drugs,  physical  therapy,  etc. 
We  feel  program  expenditures  are 
further  kiept  to  a  minimum  since  cost- 
sharing  is  limited  to  specific  diagnoses, 
and  a  maximum  yearly  limit  of  20 
sessions. 

Comment  Several  commentors  felt 
the  requirement  for  documentation  that 
other  forms  of  conventional  treatment 
have  been  unsuccessful  prior  to  the 
initiation  of  biofeedback  therapy  was 
too  restrictive  and  could  easily  be 
misinterpreted  to  exclude  coverage  for 
biofeedback  used  in  combination  with 
other  medical  treatment  modalities.  The 
commentors  recommended  this 
requirement  be  clarified  to  read  as 
follows  "that  other  forms  of 
conventional  treatment  are  or  have  been 
insufficient  or  their  omission  in  a 
treatment  program  can  be  adequately 
justified." 

Response:  We  agree  clarification  is 
needeid  since  it  is  not  our  intent  to 
exclude  biofeedback  therapy  when  used 
as  an  adjunctive  treatment  with 
conventional  medical  treatment 
However,  considering  our  list  of  covered 
diagnoses,  we  do  feel  that  other  forms  of 
conventional  treatment  should  be 
attempted  and  not  omitted  prior  to  the 
initiation  of  biofeedback  therapy. 
Therefore,  the  follo«ving  compromising 
language  has  been  included  in  the  final 
rule,  "documentation  that  their  present 
condition  is  not  responding  to  or  no 
longer  responds  to  other  forms  of 
conventional  treatment" 

Comment  Several  commentors 
objected  to  the  exclusion  of  all 
psychosomatic  disordere  on  the  basis 
that  all  diagnoses  have  psychosomatic 
aspects  and,  therefore,  would  be 
excluded  from  coverage. 

Response:  We  do  not  agree.  The  term 
psychosomatic  is  defined  as  having 
bodily  symptoms  of  psychic,  emotional 
or  mental  origin.  By  using  this  term,  we 
are  clearly  indicating  our  intent  to 
prohibit  cost-sharing  of  biofeedback 
therapy  as  treatment  of  conditions 
associated  solely  with  mental  or  -' 
emotional  origin. 

Comment  Several  commentors  felt 
that  the  list  of  covered  diagnoses  was 
too  limiting  and  should  be  expanded. 


Response:  We  did  not  find  their 
arguments  persuasive.  Our  benefit 
design  allows  far  more  comprehensive 
coverage  than  currently  offered  by  other 
major  third  party  payors. 

As  part  of  the  rulemaking  process, 
CHAMPUS  is  required  by  law  to  consult 
with  specific  government  agencies  who 
have  categories  of  beneficiaries  eligible 
to  receive  CHAMPUS  benefiU. 
Comments  received  from  these 
government  agencies  during  this 
coordination  process  are  given  serious 
consideration  in  forming  the  design  of 
the  final  CHAMPUS  rule.  During  this 
coordination  on  the  proposed  rule  on 
biofeedback,  the  Department  of  Health 
and  Human  Services  (DHHS)  objected 
to  some  of  the  diagnoses  proposed  for 
coverage.  Specifically.  DHHS  felt  that 
biofeedback  was  safe  and  efficacious  as 
adjunctive  treatment  for  Raynauds 
Syndrome  and  certain  spastic  motor 
conditions.  However,  they  felt  diat 
medical  literature  was  not  conclusive  in 
establishing  the  efficacy  of  biofeedback 
therapy  for  vascular  and  tensim 
headaches  and  mild  hypertension. 
Additionally,  as  farther  clarification,  the 
Office  of  Health  Technology 
Assessment  widiin  DHHS  indicated  that 
the  current  Medicare  coverage  policy  on 
biofeedback  was  wril  supported  by 
medical  literature.  Wishing  to  assure 
safety  and  efficacy  for  draee  CHAMPUS 
beneficiaries  who  may  require 
biofeedback  treatment  we  have 
modified  the  final  rule  to  incorporate  the 
recommendations  of  DHHS.  Adoption  of 
the  current  Medicare  coverage  policy 
and  DHHS's  recommendations  will 
provide  coverage  for  several  of  the 
specific  conditions  listed  in  the 
proposed  rule  (e.g.,  stroke,  fecal 
incontinence,  and  torticollis)  and  will 
exclude  coverage  for  those  conditions 
not  supported  by  medical  literature  (e.g., 
vascular  and  tension  headaches  and 
mild  hypertension). 

As  stated  in  the  notice  of  proposed 
rulemaking  S  199.4,  paragraph  (gH59) 
Part  199  specifically  excludes 
biofeedback  therapy  from  the 
CHAMPUS  Basic  Program.  The  basis  for 
this  exclusion  was  that  this  treatment 
modality  was  primarily  experimental 
and  not  generally  accepted  by  the 
professional  medical  community. 

In  the  Senate  Appropriations 
Committee  Report  on  the  Department  of 
Defense  Appropriations  Act  for  1979, 
OCHAMPUS  was  requested  to  "conduct 
a  study  and  work  with  the  Biofeedback 
Society  of  America  (or  other  appropriate 
representatives  of  this  clinical 
technique)  to  delineate  the  conditions 
under  which  biofeedback  might  be 
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acctptobie  a*  •  hMM  can  Mrvtot  tbat 
can  ba  raiBriMiraed  by  CHAI4PU&" 

FoUowiog  thia  diractiva.  OCHAMFUS 
has  nuoMtOM  maetingi  witb  DoO 
ofRdals,  OCHAMFUS  Banooaal.  aad 
members  of  the  Btofeedback  Society  of 
America.  The  lB£Drraation  obtained  at 
tfaeae  meeting!  and  the  input  received 
from  other  pmfBiilnnil  sources,  led 
OCHAhffUS  to  propoae  an  ttooendment 
to  the  RegdatioB  in  1980  which  attowed 
limited  coverajp  for  bioieedback 
therapy.  Howereri  ne  proposed 
anendnent  was  disapproved  because  of 
InsufBdent  evidence  establishing 
clinical  etBcacy  far  bfofswttMck 
serrioas. 

Bach  jpear,  steoe  that  time,  ^  Senate 
Apprapriaticms  Conarittae  has 
exprcMad  intaiaat  sa  OCHAMFUS' 
prapeaa  toward  the  astafalialuMnt  of 
Unilad  btoisadbacfc  beneltB.  hi  Itn. 
OCHAliffUS  was  dinctwl  by  CoB^esa 
to  report  OB  whan  OCMAhffUS  would 
estabUah  biofsadback  therapy  as  a 
benefit  Our  raapoBse  to  this 
Coopesstaaal  diiacthre  taidhated  diat 
before  OCHAMFUS  cookl  establish 
benefits  for  Bnitad  biofeedback  therapy 
further  examine tjon  of  cost-savings  was 
required.  Additionally,  ws  reported  that 
we  ooald  oaiy  sappott  the  wstshhshawwit 
of  bifofasdback  services  when  there  was 
clear  evidansa  that  it  would  not  increase 
program  costs.  Our  report  farther 
offovd  a  sohition  of  initiating  a 
demonstratian  pn^ect  to  detetmine  both 
clinical  and  coot-efiiectivaBess  d 
biofeedback  servicas.  Following  this 
report,  Hie  Senate  Appropriationa 
Committee  Report  Na  96-06  of  the  DoO 
AppfopriatioQs  Act  of  1965.  eaqvessed 
an  interest  in  being  apprised  of  the 
results  of  the  OCHAMFUS  biofeedback  ^ 
demonstration  i;MX>|ect. 

Acting  on  the  expressed  interest  of 
The  Senate  Appropriations  Committee 
Report  OCHAMFUS  determined  that  an 
evaluation  study  of  biofeedback  by  an 
independent  contractor  was  needed  as 
the  Hrat  step  in  designing  and 
implementiag  a  denwnstration  prefect 
In  1965,  a  competitive  contract  was 
awarded  to  evaloate  the  cHnical  and 
cost-effectiveness  of  bkrfeedback 
tlierapy  and  provide  recomarandations 
forpobcy  options. 

Ihe  results  of  the  evahntioa  study 
indicated  that  biofeedback  Uterature 
now  supports  the  cost-cfiectivenesa  and 
efRcacy  of  biofeedback  therapy  for 
treatment  of  fecal  incontinence, 
Raynaud's  syndrome,  hypertension, 
chronic  migraine,  and  tension 
headaches  and  nearomascuiar 
rehabilitation  ander  certain  eonditioBS. 

The  recommendations  for  CHAMPUS 
demonstration  bmefit  policy  options 
were:  To  provide  coverage  as  a  prioury 


modality  for  fecal  hHaaHBeDce;  to 
provide  ooverafB  aa  an  adtunct  modality 
for  Raynaud's  syndreata.  hypertansioo, 
chronic  migraine  and  tension  headaches 
with  coverage  Hmitatioas  on  the  namber 
of  visits  and  costs  |ier  viait  and 
treatment  tor  specific  diagnoeii 
Additionally,  coverage  should  be  only 
for  treatment  administered  by  or  under 
the  stqwrvision  of  aphysidan  or 
prescribed  by  one.  Ine  study 
reoonunended  that  the  demonstration 
test  location  and  control  location  match 
as  chMely  as  possible  with  respect  to 
medical  care  avaHabte  from  a  KOUtary 
Treatment  Fhdlity,  CHAMPUSeligible 
population  demographics,  and  mescal 
doctor-to-certified  therapist  ratio. 

The  study  further  reported  that  the 
demand  for  biofeedback  services  could 
not  be  determined  because  no 
biofieedback  patient  demographic 
utilization  and  cost  data  were  available. 
As  a  residt  no  reliable  analysis  of 
coverage  options  was  possible. 

FoHewing  a  review  of  the  evaluation 
stn(^  and  A  available  research 
matntal  OCHAMFUS  has  decided  not 
to  initiate  a  demonstration  project  since 
there  is  sufBdent  information  which 
supports  biofeedback  as  an  effective 
lieu  (went  modanty  recognised  by  the 
medical  eommunity  as  the  standard  of 
care  for  certain  raedHcal  conditions. 
Additionally,  we  feel  the  cost  involved 
in  the  iinpleuientatfon  and  evaluation  of 
a  biofeedDack  demonstratioB  project 
can  better  he  appned  to  establishing 
biofeedback  therapy  as  a  benefit. 

Our  final  rule  incorporates  the 
recooanoMiations  contained  in  the 
evaluation  study  on  benefit  options, 
public  ooanMBts.  and  follows 
Medicare's  current  coverage  pohqr 
including  their  exchMion  cKf  biofeedback 
treatmept  far  psychoeonMitic  disorders. 
Coverage  is  liaiited  to  the  treatment  of 
specific  medical  eonditions  for  ivhich 
biofeedback  is  found  to  be  beneficial 
and  coat-effective. 

This  final  ameMfanent  offers  coverage 
for  services  now  specifically  excluded 
from  CHAMPUS  coat-sharing.  It  is  an 
enhancement  of  mibtary  benefits. 

Section  e06(b)  of  the  Regulatory 
Flexibility  Act  of  1960  (Pub.  L  96-354) 
requires  that  each  federal  agency 
prepare  and  raaka  availabfe  for  public 
conunent  a  regulatory  BexibiMty 
analyais  when  the  sgency  issues 
regulations  wrhich  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
certifies,  parsuant  to  sectioa  e06(b)  of 
Title  5,  United  States  Code,  enacted  by 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  that  this  regulation  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


businesses,  ocganitotioDs,  or 
govamnent  jwiedictioBS.  The  final  rafe 
is  expected  to  have  the  inyact  of 
ei^baiidng  the  seope  of  CHAhffUS 
benefits  for  biofeedback  servfaes.  H  wfll 
not  involve  any  atgntficant  burden  on 
OCHAhfiVS  beneficiaries  or  providers 
of  biofeedbeck  sarvfaes.  It  ia  not 
thar^ore,  a  "flMjor  rale'*  under 
Executive  Order  12291. 

Ual  of  SuMeels  hi  SZ  CFR  Part  19t 

Claims.  Handicapped.  Health 
insurance.  Military  personneL 

Acoordfai^  a2CFR  Part  190  ia 
amended  aa  feBows: 

PART  1M-{AMENDED] 

1.  The  authority  citation  for  Part  190 
conthmes  to  read  as  foBowr. 

Auihorilr  10  use  1079. 1060.  B  U.S.C  m. 

2.  Section  199^4  is  amended  by  adding 
a  new  paragr^  (eMl7)  and  removing 
and  reserving  paragraph  (g)f59): 

§100.4 


(e)  •  *  * 

(17)  Biofeedback  Therapy. 
Biofeedbadi  therajv  i*  a  technique  by 
wfaidi  a  person  Is  taught  to  exercise 
control  over  a  physiologic  process 
occurring  within  the  body.  By  using 
modem  biomedical  instruments  the 
patient  learns  how  a  specific  physiologic 
system  within  his  body  operates  and 
how  to  mo<fify  the  performance  of  this 
particular  system. 

(i)  Bmefttt  Ptvrkkd.  CHAMPUS 
benefits  are  payable  for  services  and 
suppliee  in  connection  with 
electrothermal  electromyograph  and 
electrodermal  biofeedback  therapy 
when  there  is  documentation  that  the 
patient  has  undergone  an  sppropriate 
medical  evaluation,  that  their  present 
condition  is  not  responding  to  or  no 
longer  responds  to  other  forms  of 
conventional  treatment,  and  only  when 
provided  as  treatment  for  the  following 
conditions: 

(A)  Adjunctive  treatment  for 
Raynaud's  Syndrome. 

(B)  Adjunctive  treatment  for  muscle 
reneducation  of  specific  muscle  groups 
or  for  treating  pathological  muscle 
abnormalities  of  spasticity,  or 
incapacitating  muscle  spasm  or 
weakness. 

(ii)  Limitations.  Payable  benefits 
include  initial  intake  evahiatiott. 
Traatment  following  the  initial  intake 
evaluation  is  limited  to  a  maximum  of  20 
inpabent  and  outpatient  biofeedback 
treatments  per  calendar  year. 

(iii)  Exclasiom.  Benefits  are  excluded 
for  biofeedback  therapy  for  the 
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treatment  of  ordinary  maacle  tenafan 
states  or  for  peychesoraatic  conditiona. 
Benefits  are  also  excluded  for  the  rental 
or  purchase  of  biofeedback  equipment 

(hf)  Provider  Requirements.  A 
provider  of  biofeedbadi  tfMrapy  must  be 
a  CHAMPUS-autfaorised  provider. 
(Refer  to  { tSOA  "Authorized  Providers). 
If  bufeedback  treatment  is  provided  by 
other  than  a  physkian.  the  patient  must 
be  refwred  by  a  physician. 

(v)  Implementation  Guidelines.  The 
DirectOT  of  OCHAMFUS  shall  issue 
guidelines  as  are  necessary  to 
implement  the  provision  of  this 
paragraph. 

February  1. 1989. 

LM-OynaoB. 

Alternate  OSD  Federal  BegittBr  Liaiaom 
Officet,  Departmeot  ofD^eme. 

(FR  Doc  89-2660  Filed  Z-3-«:  8:45  am] 
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32CFRPart361 

[DoODIrecttveSIOCO) 

Auttwrtty  Me^ttern  Dirwctor  Of 
Davanao  Naaaardi  and  EnQinaactn 
(DOfME) 

aqcncy:  Department  of  Defense. 
action:  Pbial  rale. 


:  The  Director  of  Defense 
Research  and  Engmeering  (DDR&E),  has 
been  estabbsbed  pursuant  to  the 
provisions  of  Title  10,  United  States 
Code.  The  DEHUE  shaU  perform  duties 
as  the  principal  staff  assistant  and 
advisor  to  dw  Under  Secretary  of 
Defense  (Acquisition)  for  DoD  scientific 
and  technical  matters,  basic  and  applied 
research,  and  tfie  development  of 
%veapoR  83r8tems.  This  document 
conforms  to  current  organizational 
arrangements  within  the  Office  of  the 
Under  Secretary  of  Defense 
(Acquisition). 

KFFECnvs  DATI:  January  9. 1960. 

FOR  nMTHOI  MFOWaUTlOW  COWTACT: 

Mr.  R.  Kennedy.  OfRce  of  the  Director 
for  Administration  and  Management 
(Organizational  and  Management 
Planning),  the  Pentagon.  Washington. 
DC  20301.  telephone  202-007-1142. 


PART  SSI-OIRECTOR  OF  DEFENSE 
RESEARCH  AND  ENGINCEmNQ 
(D0R4E) 

351.1  Purpose. 

351.2  Responail>ilities. 
351J  FSKtioar 

351.4  Relationsliipa. 

351.5  Authorities. 
Autihocity:  10  U.S.a  135. 

S  951.1    Purpose. 

Pursuant  to  the  provisions  of  Title  10. 
U.S.C  135.  this  Part  prescribes  the 
responsibilities,  functions,  relationships, 
and  authorities  of  the  Director  of 
Defense  Research  and  Engineering 
(DDR&E).  It  also  revises  32  CFR  Pttt 
8BL 


List  of  Sul^acts  hi  32  CFR  Part  Sn 

Organizatioaal  and  fonction 
(government  agencies). 

Accordingly,  32  CFR  Part  351  is 
revised  as  follows: 


S  351.2 

The  DDR&E  is  the  principal  ataff 
assistant  and  advisor  to  the  Under 
Secretary  of  Defense  (Acquisition) 
(USD(A))  for  DoD  scientific  and 
technical  matters,  basic  and  applied 
research,  and  the  development  of 
weapon  systems.  For  each  assigned 
area,  the  DDR&E  shaU: 

(a)  Conduct  analyses,  develop 
p<^cies.  provide  advice,  make 
recommendations,  and  issue  guidance 
on  DoD  plans  and  pro^aras. 

(b)  Develop  systems  and  standards  for 
the  administration  and  management  of 
approved  plans  and  programs. 

(c)  Initiate  programs,  actioio,  and 
taskings  to  ensure  adherence  to  DoD 
policies  and  national  security 
objectives,  and  to  ensure  that  programs 
are  designed  to  accommodate 
operational  requirements. 

(d)  Review  and  evaluate  programs  for 
carrying  out  approved  pc^des  and 
standards. 

(e)  Inform  apprcqwiate  organizations 
and  personnel  of  new  and  significant 
trends  or  initiatives. 

(()  Review  proposed  resource 
programs,  formulate  budget  estimates, 
recommend  resource  allocations,  and 
monitor  the  implementatitm  of  approved 
programs. 

(g)  Participate  in  those  planning, 
programming,  and  budgeting  activities 
that  relate  to  DDR&E  responsibihties. 

(h)  Review  and  evaluate 
recommendations  cm  requirements  and 
priorities. ' 

(i)  Promote  coordination,  cooperation, 
and  mutual  understanding  within  the 
Department  of  Defense  and  b^ween  the 
Departntent  of  Defense  and  other 
Fed»al  Agencies  and  the  civihaa 
coBUBunity. 

(})  Serve  on  boards,  committees,  and 
otbergronps  pertaining  to  theDCHl&E's 


functional  areas,  and  represent  the 
Secretary  of  Defense  and  the  USD(A)  on 
DDR&E  matters  outside  the  Department 
of  Defense. 

(k)  Perfotai  such  other  duties  as  the 
Secretary  of  Defense  orthe  USD(A)  may 
prescribe. 

I9S13    Funcdona. 

The  DDRftE  shall  carry  out  the 
responsibilities  in  f  351.2  for  the 
following  fanctional  areas: 

(a)  Basic  and  apiriied  research  and 
advanced  technology,  design  and 
engineering,  and  the  development  of 
weapons  systems. 

(b)  Tactical  warfare  pro^uma 
activities  related  to  research  and 
develc^mient  (R&D). 

(c)  Strategic  and  theater  nuclear 
forces  programs  activities  related  to 
RftD. 

(d)  Development  test  and  evaluation 
(T&E)  in  accordance  with  DoD  Directive 
6000.3  '  to  include  ensuring  that  the  T&E 
program  is  sufficient  to  support 
milestone  decisions. 

(e)  Scientific  and  technical 
information. 

(f)  Assignment  and  reassignment  of 
research  and  engineering  responsibiUty 
forsjrstems. 

(g)  Researdi  intoxjiange  with  friendly 
and  allied  nations,  in  conjunction  with 
the  Under  Secretary  (rf  Defense  (PoUcy) 
(USD(P)). 

(h)  Contract  placement  and 
administration  for  R&D  programs. 

(i)  Oversight  of  Federally  Funded  R&D 
centers. 

(j)  Atomic  energy  for  defense  as  well 
as  chemical  warfare  and  biological 
defense  plans  and  programs. 

(k)  Chairmanship  xA  the  Nuclear 
Weapons  Council. 

(I)  Such  other  areas  as  the  Secretary 
of  IJefense  or  die  USD(A)  may  prescribe. 

S  361.4    Relationstiipa. 

(a)  The  DDR&E  shall  perform  duties 
under  the  direction,  authority,  and 
control  of  the  USD(A)  consistent  with  32 
CFR  Part  382. 

(b)  In  the  performance  of  assi^ied 
functions  and  responsibihties.  the 
DDR&E  shall: 

(1)  Use  existing  facilities  and  services, 
whenever  practicable,  to  achieve 
maximum  efficiency  and  eotMiomy. 

(2)  Coordinate  and  exchange 
information  with  other  D<^ 
organizations  having  collateral  or 
related  functions. 


*  Copie*  may  be  obtained  if  needed,  fron  tiie  U.S. 
Naval  Publication*  and  tonna  center.  Attn:  Cade 
KHZ.  sen  Tabor  Avanve.  ntOadelptue.  PA  ISiaOi     . 
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(c)  DoO  Components  shall  coordinate 
wid)  the  DDR&E  on  all  matters 
concerning  the  functions  in  |  SSLi. 

IMIJ   AmhorMaa. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense,  and  subject  to  the 
direction,  authority,  and  control  of  the 
USD(A),  and  in  accordance  with  DoD 
policies.  Directives,  and  Instructions,  the 
DDRAE  or,  in  die  absence  of  die  DDR&E, 
the  person  acting  for  the  DDR&E,  is 
hereby  delegated  authority  to: 

(a)  Issue  DoD  Instructions,  DoD 
publications,  and  one-time  directive- 
type  memoranda  that  carry  out  policies 
approved  by  the  Secretary  of  Defense  in 
assigned  fields  of  responsibility, 
consistent  wiUi  DoD  5025.1-M. 
Instructions  to  the  Military  Departments 
shall  be  Issued  through  the  Secretaries 
of  those  Departments  or  their  designees. 
Instructions  to  Unified  and  Specified 
Commands  shall  be  issued  through  the 
Chairman  of  Uie  Joint  Chiefs  of  Staff 
(CJCS). 

(b)  Obtain  such  reports,  information, 
advice,  and  assistance,  consistent  with 
the  policies  and  criteria  of  DoD 
Directive  7750JS ',  as  Uie  DDR&E  deems 
necessary. 

(c)  Communicate  direcdy  with  heads 
of  DoD  Components.  Communications 
widi  the  Unified  and  Specified 
Commands  shall  be  coordinated  throu^ 
UieQCS. 

(d)  Establish  arrangements  for  DoD 
participation  in  those  nondefense 
governmental  programs  for  which  the 
DDR&E  has  been  assigned  primary 
cognizance. 

(e)  Approve,  modify,  or  disapprove 
R&D,  and  projects  of  the  Militaiy 
Departments  and  other  DoD  Agencies  in 
assigned  fields. 

(f)  Communicate  with  other 
Government  Agencies,  representatives 
of  the  legislative  branch,  and  members 
of  the  public,  as  appropriate,  in  carrying 
out  assigned  functions. 

(g)  Make  determinations  and 
decisions  regarding  scientific  and 
technical  matters,  basic  and  applied 
research,  and  the  development  of 
weapon  systems. 

(h)  Make  the  determination  required 
by  Title  SO,  United  States  Code,  section 
1512(1),  concerning  transportation  or 
testing  of  any  lethal  chemical  or  any 
biological  warfare  agent. 

(i)  Submit  the  annual  report  to 
Congress  onfunds  obligated  in  die 
chemical  warfare  and  biological  defense 


research  programs  required  by  Title  SO, 
United  States  Code,  section  1511. 
UkLBynum, 

Alternate  OSD  Federal  Register  Uaiaon 
Officer,  Department  of  D^fmse. 
January  28, 1969. 
pit  Doc  89-2248  Piled  a-3-ag(  »M  am| 


DEPARTMENT  OF  TRANSPORTATIpN 
CoMtQuard 

33CFRPMl»17Sand174 

[C0Ot»mi5] 
RIN211S-AAS2 

MccKMni  mpofi  iiwanoiQ 


;  Coast  Guard.  DOT. 
ACTKM:  Fmal  rule. 


*  See  footnote  1  to  S3S1  J(d). 


r.  The  Coast  Guard  is  raising 
the  reporting  requirement  threshold  to 
$500  for  vessel  accidents  involving  only 
property  damage.  Because  of  inflation 
since  1979.  the  existing  $200  threshold 
has  resulted  in  the  submission  of 
increasing  numbers  of  accident  reports 
for  minor  incidents.  These  reports  tend 
to  distort  the  statistical  base  for  the 
Boating  Safety  Program.  These 
additional  accident  reports,  w^iich  were 
not  required  to  be  submitted  in  1979. 
have  also  increased  the  administrative 
burden  on  the  Coast  Gutud  and  the 
reporting  burden  on  the  boating  public. 
Raising  the  accident  reporting  threshold 
to  $500  will  compensate  for  the  effects  of 
inflation,  provide  for  a  consistent 
statistical  base  and  reduce  the 
administrative  burden  on  the  Coast 
Guard  and  the  reporting  burden  on  the 
boating  public.  State  casualty  reporting 
systems  may  continue  to  require 
submission  of  accident  reports  at  a 
lower  threshold  than  that  required  by 
the  Coast  Guard. 
EFFECTIVE  DATE:  March  8, 1989. 

FOR  FURTHER  MFORMATION  CONTACT 

Mr.  Carlton  Perry,  Office  of  Navigation 
Safety  and  Waterway  Services  (G- 
NAB),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington. 
DC  20593-0001.  (202)  267-0979,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  holidays. 
SUm.CMWNTARY  MFOMIATION:  Sections 
173.55  and  174.101  of  Titie  33  Code  of 
Federal  Regulations,  require  boaters  to 
submit  a  casualty  or  accident  report  for 
accidents  involving  fatalities,  injuries 
requiring  medical  treatment  beyond  first 
aid,  property  damage  more  than  $200,  or 
complete  loss  of  vessel.  This  casualty 


reporting  system  has  helped  to  achieve 
uniform  reporting  of  boating  accident 
information  and  has  provided  a 
statistical  base  to  evaluate  the  need  for 
safety  standards  and  to  help  analyze 
program  effectiveness. 

In  1972  the  original  reporting  threshold 
for  vessel  accidents  resulting  in  only 
property  damage  was  $100.  In  1979.  the 
effects  of  inflation  on  the  original  figure 
required  that  the  reporting  threshold  be 
raised  to  $200.  This  adjustment  served 
to  correct  the  distortion  on  the  year  to 
year  data  in  the  statistical  base  and  also 
reduced  the  number  of  reports  required 
to  be  filed.  Although  no  other 
adjustments  have  been  made  since  1979, 
inflation  has  increased  the  cost  of  minor 
repairs  to  the  point  that  previously 
nonreportable  minor  damage  now 
exceeds  the  threshold  figure.  The 
resulting  reports  on  these  minor  repairs    . 
tend  to  distort  the  year  to  year 
comparability  of  the  statistical  data 
base  on  boating  accidents. 

The  Coast  Guard  issued  a  notice  of 
proposed  rulemaking  on  April  25. 1988. 
(53  FR 13417)  proposing  to  raise  the 
accident  reporting  thrMhold  to  $400  for 
1989  to  compensate  for  the  effects  of 
inflationary  intaeases  in  repair  costs. 
The  original  comment  period  was 
extended  to  July  25. 1968,  by  a  notice 
issued  in  the  Federal  Register  on  July  10, 
196& 

Any  reporting  threshold  figure  will, 
over  time,  require  some  adjustment.  The 
Coast  Guard  plans  to  review  the 
reporting  threshold  annually,  applying 
the  Gross  National  Product  (GNP) 
deflator  published  by  the  Department  of 
Commerce.  When,  during  an  annual 
review,  it  is  determined  that  an 
adjustment  of  the  reporting  threshold 
figure  is  appropriate,  the  Coast  Guard 
will  initiate  rulemaking  to  raise  the 
threshold  in  $100  increments. 

Applying  the  GNP  deflator  to  the 
original  $100  threshold  published  in 
1972.  and  rounding  to  the  nearest 
hundred  dollars,  yielded  equivalent 
reporting  threshold  figiu^s  of  $200  for 
1978.  $300  for  1981,  $400  for  1985  and 
$500  for  1990  (projected).  Although  the 
GNP  index  formula  does  not  justify  a 
$500  threshold  until  1990,  establishing 
the  higher  threshold  now  would 
eliminate  the  need  to  initiate  another 
rulemaking  project  soon  after 
establishing  a  $400  direshold.  The  $500 
threshold  amount  will  skew  the  data 
base  only  slightly  (4%)  until  inflation 
catches  up.  The  Coast  Guard  considers 
this  slight  distorting  effect  on  the  data 
base  to  be  within  acceptable  limits  until 
inflation  catches  up  to  the  early 
adjustment.  The  Coast  Guard  is, 
therefore,  adjusting  the  reporting 
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threshold  to  compensate  iat  the  effects 
of  inflation,  by  raising  the  threakold 
figure  to  $500. 

Drafting  Information:  The  fnincipal 
persons  involved  in  drafting  this 
rulemaking  are  Carlton  Perry,  Project 
Manager  and  Christena  Green,  Project 
Attorney. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Discussion  of  Comments:  A  total  of  30 
comments  were  received  in  response  to 
the  NPRM  by  the  close  of  tiie  extended 
comment  period.  One  comment  received 
on  July  28  has  also  been  considered  in 
this  rulemaking.  The  comments  came 
from  the  following  groups  in  the 
numbers  noted: 

11    Recreational  Boaters 

3    Marine  Surveyors 

3    Boating  Insurance  Companies 

8    State  Boating  Law  Administrators 

2  Local  Boating  Law  Enforcement 
1  National  Boating  Interest 

3  Individual  Interests 

In  addition  to  proposing  the  increased 
accident  reporting  threshold  in  the 
NPRM,  the  Coast  Guard  asked  a  number 
of  specific  questions  related  to  raising 
the  appropriate  level  of  reporting 
threshold;  basing  reporting  requirements 
on  types  of  damage  instead  of  dollar 
amounts;  impacts  of  receiving  less 
information  or  data  if  the  reporting 
threshold  were  raised  above  $400;  and 
what  measures  could  be  taken  to 
improve  boater  comphance  with 
accident  reporting  requirements.  A 
summary  of  the  responses  to  each 
question  in  the  NPRM  is  set  out  below: 

Question  1.  Should  the  reporting 
threshold  be  raised  to  $400  now  for  CY 
1980,  to  preserve  a  comparable  data 
base,  and  be  raised  to  $500  for  CY  1990 
to  maintain  the  data  base,  if  still 
supported  by  the  indexing  formula? 

Six  comments  opposed  raising  the 
reporting  threshold  to  $400.  Two 
coihmenters  felt  the  increase  would 
i»use  a  sudden  drop  in  the  number  of 
accidents  required  to  be  reported  and 
that  valuable  information  would  be  lost. 
Two  comments  suggested  that  the 
present  threshold  was  similar  to  that  for 
motor  vehicles  and  would  ensure 
collection  of  information  which  could 
identify  the  causes  of  accidents.  Seven 
comments  supported  raising  the 
reporting  threshold  to  $400.  One 
commenter  supported  the  proposal  to 
allow  the  states  to  retain  a  lower 


reporting  threshold,  and  one  commenter 
suggest^  requiring  boaters  to  report  all 
accidents,  but  have  the  states  forward  to 
the  Coast  Guard  only  reports  of  damage 
over  $400. 

Question  2.  Should  the  reporting 
threshold  be  raised  to  $500  now  for  CY 
1989,  to  avoid  repeating  the  regulatory 
process  for  CY  1990? 

Three  comments  supported  raising  the 
reporting  threshold  to  $500  now  because 
the  cost  to  repair  very  minor  damages 
generally  exceeds  $500  and  the 
increased  threshold  would  save 
paperwork  expense  immediately.  The 
National  Association  of  State  Boating 
Law  Administrators  also  recommended 
allowing  states  to  use  a  lower  reporting 
threshold  if  they  wish. 

Question  3.  Should  the  reporting 
threshold  be  set  at  some  higher  level 
between  $600  and  $1,000,  establishing  a 
new  base  on  which  to  apply  the 
indexing  formula? 

Four  comments  favored  a  reporting 
threshold  over  $500,  at  levels  ranging 
fixim  $600,  to  $3,000.  One  commenter 
suggested  $1,000  to  $1,500  because  many 
insurance  deductibles  are  $1,000  or  more 
and  people  vtrill  report  damage  to  an 
insurance  (»mpany  before  reporting  it  to 
the  Coast  Guard.  One  suggested  $2^000 
to  reduce  the  volume  of  reported 
accidents.  Another  beUeved  $3,000 
would  result  in  more  reportable 
accidents  actually  being  reported. 

Question  4.  Should  the  reporting 
dollar  threshold  be  replaced  by  the 
specific  types  of  damage  which  must  be 
reported,  regardless  of  dollar  value  of 
the  property  damage? 

Two  comments  suggested  requiring 
reports  on  specific  types  of  accidents 
instead  of  using  a  dollar  reporting 
threshold.  Both  commenters  suggested 
requiring  reports  on  collisions  with  other 
vessels  and  fixed  objects.  One  also 
listed  falls  overboard,  capsizings, 
swampings,  sinkings,  struck  by  boat  or 
propeller,  fire  and/or  explosions,  and 
property  damage  exceeding  $500  for  all 
other  accidents,  because  these  types  of 
accidents  need  to  be  better  analyzed  to 
reduce  fatalities  and  injuries. 

Question  5.  For  what  purposes  are  the 
Coast  Guard  statistics  on  recreational 
boating  property  damage  used? 

No  comment  addressed  this  question. 

Question  6.  What  impacts,  if  any. 
would  result  from  the  loss  of 
information,  if  a  reporting  threshold 
above  $400  were  established? 

One  comment  stated  there  would  be 
no  impact  because  records  of  insurance 
companies  could  be  examined,  if 
necessary,  to  check  on  statistics  on 
accidents  lower  than  the  reporting 
threshold. 


DiscMssioo  of  Rulemaking 

The  Coast  Guard  has  decided  to  raise 
the  accident  reporting  threshold  to  $500. 
The  Coast  Guard  intends  to  conduct  an 
annual  review  of  the  reporting  threshold 
and  raise  the  reporting  threshold  in  $100 
increments  when  appropriate,  to  keep 
reporting  data  comparable  from  year  to 
year  and  avoid  a  "sudden  drop"  in  data. 

This  rulemaking  does  not  require  the 
states  to  raise  their  reporting  thresholds 
or  change  their  reporting  procedures. 
States  may  set  or  keep  a  lower  reporting 
threshold,  if  appropriate  for  their  state. 

The  Coast  Guard  does  not  find  an 
adequate  basis  to  substitute  categories 
of  accidents  for  the  dollar  threshold 
amount  The  Coast  Guard  also  decided 
not  to  raise  the  reporting  threshold  to 
$600,  or  greater,  for  19S9  because  it 
would  create  a  new  data  base  excluding 
a  segment  of  accident  reports  which 
have  been  part  of  our  data  base  since 
the  reporting  system  was  established  in 
1972.  These  reports  are  used  in 
determining  the  need  to  establish  or 
change  electrical,  fuel  and  ventilation 
standards  for  recreational  boats.  Raising 
the  dollar  amount  of  the  reporting 
threshold  to  $500  will  adequately 
exclude  accident  reports  of  cosmetic  or 
minor  damage  which  are  of  little 
statistical  value  in  the  accident 
reporting  data  base,  while  continuing  to 
require  reporting  of  accidents  equivalent 
to  those  required  in  1972.  The 
consequent  reduction  in  the  number  of 
required  reports  will  relieve  the  burden 
on  the  boating  public  and  on  the  Coast 
Guard  of  processing  reports  which  are 
not  essential  to  the  accident  reporting 
data  base. 

Discusrion  of  Improving  Boater         ^ 
Compliance  m  Reporting  Accidents 

The  notice  of  proposed  rulemaking 
also  requested  pubhc  comment  on  any 
measures  that  could  be  taken  to  improve 
boaters'  compliance  with  requirements 
for  reporting  property  damage.  Twenty 
comments  discussed  this  issue.  Five  of 
the  comments  suggested  improving 
public  relations  or  boater  education  on 
reporting  requirements,  two  emphasizing 
Coast  Guard  Auxiliary  education  and 
one  urging  mandatory  boater  education 
or  licensing.  Three  suggested  insurance 
companies  could  provide  accident 
reporting  forms,  and  two  suggested  an 
insurance  claim  not  be  paid  until  a 
report  is  filed.  One  suggested  that 
insurance  companies  report  to  the  Coast 
Guard  all  claims  over  $400,  and  one 
suggested  requiring  marine  repair  shops 
to  file  a  report  if  they  make  any  repairs 
to  boat  damage  exceeding  $400.  Four 
commenters  emphasized  a  need  for 
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better  acceM  to  fotmt.  ont  tuggettiiig 
that  atatet  mail  forms  vvith  boat 
registration  information.  Two  urged 
simplifying  the  reports  and  reporting 
procedures. 

The  Coast  Guard  is  working  with  the 
states  to  improve  access  to  accident 
reporting  forms  and  requirements,  to 
increase  efforts  in  boater  ediication  and 
public  relations,  and  to  provide  accident 
reporting  forms  and  reporting 
requirements  to  boating  insurance 
companies.  The  Coast  Guard  will 
continue  to  review  these  and  any 
additional  suggestions,  and,  where 
appropriate,  initiate  rulemaking  or 
develop  nonregulatory  measures  to 
improve  boater  compliance  with 
accident  reporting  requirements. 

The  National  Boating  Safety  Advisory 
Council  and  the  Nationiil  Association  of 
State  Boating  Law  Administrators  have 
been  consulted  and  their  opinions  and 
advice  have  been  considered  in  the 
formulation  of  this  rule.  The  transcripts 
of  the  proceedings  of  the  National 
Boating  Safety  Advisory  Council  at 
which  this  rule  was  discussed  are 
available  for  examination  in  Room  4306, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington.  DC 
20593-0001.  The  minutes  of  the  meetings 
are  available  from  the  Executive 
Director,  National  Boating  Safety 
Advisory  Council,  c/o  Commandant  (G- 
NAB),  U.S.  Coast  GuanL  2100  Second 
Street  SW..  Washington.  DC  20603-0001. 

Regulatory  Evaluatkm 

This  rulemaking  is  considered 
nonmajor  under  Executive  Order  No. 
12291  and  nonsigniflcant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  This  amendment  is 
being  made  to  adjust  accident  reporting 
criterion  and  does  not  reflect 
interpretations  of  statutory  language. 
The  Coast  Guard  collects  and  analyses 
accident  data  on  a  calendar  year  basis 
and  the  intent  of  this  nUemaking  is  to 
keep  accident  data  comparable  from 
year  to  year.  The  effect  of  the 
rulemaking  is  to  reduce  the  number  of 
reports  being  submitted  for  accidents  of 
decreasing  seriousness  due  to  economic 
inflation.  Raising  the  reporting  criterion 
from  "more  than  $200"  to  "more  than 
$500"  will  reduce  the  number  of  reports 
presentiy  required  because  minor 
cosmetic  damage  repair  costs  exceed 
the  reporting  threshold.  The  adequacy  of 
this  alternative  and  method  of  aiuiual 
application  of  GNP  deflators  to  the 
reporting  threshold  will  be  reconsidered 
during  a  review  of  all  Coast  Guard 
recreational  boating  safety  regulations 
scheduled  for  May  1901.  For  reasons,  the 
economic  impact  of  the  rulemaking  has 


been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  Since  the 
impact  of  the  rulemaking  is  expected  to 
be  minimal  the  agency  certifies  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Uet  of  Subjects  in  SS  CFR  Farts  173  and 
174 

Marine  safety,  Reporting 
requirements. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Parts  173  and 
174  of  Tide  33,  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  173-lAMENOEO] 

1.  The  authority  for  Part  173  is  revised 
to  read  as  follows: 

Authority:  46  U.S.C  «101. 12302: 40  CFR 
1.46. 

2.  Section  173.55  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  173.5S    Report  of  ceeuetty  or  eccMent. 

(a)  *  *  * 

(3)  Damage  to  the  vessel  and  other 
property  totals  more  than  $500  or  there 
is  a  complete  loss  of  the  vessel:  or 


PART  174— {AMENDED] 

3.  The  authority  for  Part  174  is  revised 
to  read  as  follows: 

Authority:  46  U.S.C  6101, 12302: 40  CFR 
1.46. 

4.  Section  174.101  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

1174.101    AppNcabMty  of  Stale  caaualty 


Dated  Ftbruary  1. 1980. 
R.T.NalBea 

Rbot  Admiral  U.S.  Coast  Guard  Chief .  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR.  Doc.  80-2712  Filed  2-»-60:  8:45  am] 
I  coot  4«1*-U-M 


VETERANS  ADMINISTRATION 
3t  CFR  Parta  2, 3, 14,  atid  19 

Qonaral  Counaal  OpMona 

AQINCy:  Veterans  Administration. 
action:  Final  rules. 


(b)  The  State  casualty  reporting 
system  may  also  require  vessel  casualty 
or  accident  reports  for  property  damage 
in  amounts  less  than  that  required  under 
i  173.55  of  this  chapter. 


r.  The  Veterans  Administration 
(VA)  is  issuing  final  regulatory 
amendments  governing  legal  opinions  of 
the  VA  General  Counsel.  These 
amendments  include  delegation  of 
authority  to  the  General  Counsel  to 
designate  certain  legal  opinions 
involving  veterans'  benefits  under  laws 
administered  by  the  VA  as  precedential. 
The  amendments  also  authorize  the 
General  Counsel  to  issue  legal  opinions 
involving  veterans'  benefits  under  laws 
administered  by  the  VA  which  are 
binding  on  Agency  officials  with  respect 
to  the  matter  at  issue,  but  not 
precedential.  Opinions  of  this  type 
which  are  desi^iated  as  "advisory  only" 
will  not  have  such  binding  effect.  The 
regulatory  action  is  intended  to  assist 
VA  officials,  benefit  claimants  and 
claimants'  representatives  by  defining 
the  status  and  effect  of  particular 
classes  of  General  Counsel  opinions. 
cmcnvi  DATC  These  rules  are 
effective  March  8, 1989. 
pon  mfiTHBii  mranMATtON  contact: 
Andrew  J.  Mullen.  Deputy  Assistant 
General  Counsel,  Office  of  the  General 
Coimsel,  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420  (202)  233-2440. 
SU^PLEMCNTAIIY  INFORMATION:  On 
March  15, 1968,  the  VA  published  in  the 
Federal  Ref^ster  (53  FR  8471)  a  notice 
proposing  amendment  of  Parts  2.  3,  and 
14  of  Tide  38,  Code  of  Federal 
Regulations,  to  define  the  status  and 
effect  of  certain  legal  opinions  of  the 
General  Counsel.  The  VA  proposed 
adding  a  specinc  delegation  of  authority 
in  Part  2  of  Title  38  under  which  the 
General  Counsel  would  be  authorized  to 
designate,  in  accordance  with  standards 
established  in  an  amended  %  14.507(b), 
certain  legal  opinions  as  having 
precedential  effect  in  Agency 
adjudications  and  appellate  reviews  of 
benefit  claims  under  laws  administered 
by  the  VA.  The  Agency  also  proposed 
amendment  of  S  14.507  to  provide  that  a 
written  legal  opinion  of  the  General 
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Counsel  as  defined  in  a  new  paragraph 
(c)  of  that  section,  would  be  conclusive 
as  to  all  Agency  officials  and  employees 
with  respect  to  the  matter  at  issue 
unless  designated  "advisory  only"  or 
superseded  by  a  change  in  statute  or 
regulation  or  by  a  subsequent  opinion. 
Finally,  the  VA  proposed  modification 
of  i  3.101,  governing  adjudications,  to 
recognize  the  General  Counsel's 
authority  to  issue  precedent  opinions. 
Interested  persons  were  given  until 
April  14, 1988,  to  submit  written 
comments,  suggestions,  or  objections 
concerning  the  proposed  regulatory 
action. 

The  VA  received  three  comments  on 
the  proposed  rules,  two  &t>m 
congressional  sources  and  one  from  a 
veterans'  service  organization.  The 
comments  were  in  general  agreement  as 
to  the  need  to  clarify  the  status  and 
effect  of  General  Counsel  opinions  and 
offered  several  suggestions  for  changes 
in  the  proposed  amendments. 

Two  commenters  asserted  that  the  VA 
is  required  by  the  Freedom  of 
Information  Act.  5  U.S.a  552.  to  publish 
an  precedent  opinions  of  die  General 
Counsel  in  the  Federal  Register.  Section 
522(a)(1)(D)  of -nUe  5,  United  States 
Code,  provides  for  publication  in  the 
Federal  Register,  for  the  guidance  of  the 
public  of  "interpretations  of  general 
appUcabilify  formulated  and  adopted  by 
the  agency."  Under  the  terms  of  section 
552(a)(1).  a  person  may  not  be  required 
to  resort  to  or  be  adversely  affected  by 
matter  required  to  be  published  in  the 
Federal  Reg^ter  and  not  so  published, 
except  to  the  extent  the  person  has 
actual  and  timely  notice  of  its  contents. 

The  VA  concludes  that  opinions 
designated  as  precedential  pursuant  to 
new  38  CFR  14.507(b)  will  fall  wiUiin  die 
scope  of  5  U.S.C.  552(a)(1)  and  be 
subject  to  its  terms  concerning 
pubUcation  and  actual  notice.  New  38 
CFR  14.507(b)  has  dius  been  modified  to 
recognize  the  appUcabilify  of  5  U.S.C 
552(a)(1)  to  opinions  designated  as 
"pre<%dent  opinions"  pursuant  to  that 
regulation,  and  such  opinions  will  be 
treated  by  the  Agency  in  accordance 
with  the  referenced  statute. 

Another  commenter  asserted  that  the 
Freedom  of  Information  Act  requires 
maintenance  by  the  VA  of  an  index  of 
General  Counsel  opinions.  This 
commenter  expressed  the  view  that  such 
an  index  should  include  all  opinions  of 
the  General  Counsel  and  the  VA  District 
CounRels,  regardless  of  precedential 
effect  and  all  past  as  well  as  future, 
opinions.  This  commenter  also 
suggested  that  the  index  be  made 
available  for  sale  and  be  made  available 
for  inspection  at  all  VA  stations. 


Section  552(aH2)  of  Tide  5,  United 
States  Code,  provides  for  indexing  of 
"interpretations  which  have  been 
adopted  by  the  agency  and  are  not 
published  in  the  Fedoal  Registw-" 
Interpretations  within  the  scope  of 
section  552(a)(2)  may  be  relied  on  or 
used  by  an  agency  against  an  individual 
only  if  the  interpretation  has  been  duly 
indexed  and  made  available  or 
published  or  the  individual  has  actual 
and  timely  notice  of  its  terms.  The  VA 
concludes  that  writien  legal  opinions  of 
the  General  Counsel  which  are 
conclusive  as  to  all  Agency  officials  and 
employees  pursuant  to  new  38  CFR 
14.507(a)  and  which  are  not  published  in 
the  Federal  Register  will  fall  within  the 
scope  of  5  U.S.C.  552(a)(2)  and  be 
subject  to  its  terms  concerning  indexing 
and  actual  notice.  New  38  CFR  14.507(a) 
has  thus  been  modified  to  recognize  the 
appUcabilify  of  5  U.S.C.  552(a)(2)  to 
opinions  to  be  accorded  conclusive 
effect  pursuant  to  that  regulation,  and 
such  opinions  will  be  treated  by  the 
Agency  in  accordance  with  the 
referenced  statute.  The  index  to  be 
maintained  pursuant  to  5  U.S.C 
552(a)(2)  will  be  made  availaUe  to  the 
public  in  accordance  with  applicable 
legal  requirements. 

The  VA  does  not  consider  legal 
opinions  which  are  advisory  only  to  be 
interpretations  adopted  by  the  Agency 
within  the  meaning  of  5  U.S.C  552 
(a)(1)(D)  or  (a)(2)(B)  and  thus  does  not 
consider  them  subject  to  the  pubUcation 
requirements  of  section  552(a)(1)  or  the 
indexing  provisions  of  section  552(a)(2). 
Opinions  issued  by  the  VA  District 
Counsels,  since  not  accorded  conclusive 
effect  undo-  38  CFR  14.5(r(a),  are 
considered  advisory  only  and  not 
subject  to  5  U.S.a  552  (a)(1)  or  (a)(2). 
Further,  because  VA  statutes  and 
regulations  did  not  previously  give 
precedential  or  conclusive  effect  to 
General  Counsel  opinions  not  adopted 
or  approved  by  the  Administrator  of 
Veterans  Affairs,  the  VA  does  not 
consider  General  Counsel  opinions 
issued  prior  to  promulgation  of  new  38 
CFR  14.507  and  not  adopted  or  approved 
by  the  Administrator  to  be  subject  to 
section  552  (a)(1)  or  (a)(2)  requirements. 

The  Administrator  of  Veterans  Affairs 
has  long  since  discontinued  the 
practices  of  approving  and  adopting  as 
Administrator's  Decisions  legal  opinions 
prepared  by  the  General  Counsel  and  of 
issuing  "instructions"  for  the 
implementation  of  statutes.  Although 
such  documents  are  largely  of  historical 
interest  at  this  time.  Board  of  Veterans 
Appeals  regulations  continue  to  contain 
a  provision  binding  the  Board  to  follow 
decisions  and  instructions  of  the 


Administrator  in  its  consideration  of 
appeals.  A  similar  antiquated  reference 
to  Administrator's  Decisions  and 
opinions  approved  by  the  Administrator 
and  to  defined  policies  as  enunciated  by 
the  Administrator  also  appears  in 
Agency  adjudication  regulations.  In 
Older  to  update  the  regulations  and 
simplify  the  classification  system  for 
legal  opinions,  the  Agency  is  amending 
38  CFR  3.101  and  19.103  to  delete 
reference  to  Administrator's  Decisions, 
opinions  approved  by  the  Administrator, 
and  instructions  and  enunciated  policies 
of  the  Administrator.  Pursuant  to  this 
change,  such  decisions,  opinions, 
instructions,  and  poUcy  statements  will 
be  without  precedential  or  conclusive 
effect  in  futiu«  Agency  adjudications. 

It  is  not  the  VA's  intention  through 
these  amendments  to  effect  a  change  in 
legal  principles  currentiy  governing 
claim  adjudication.  The  VA  believes 
that  generally  legal  principles 
enunciated  in  Administrator's  Decisions 
affecting  benefits  have  long  since  been 
adopted  in  regulations  or  are  no  longer 
applicable  due  to  amendment  or  repeal 
of  the  statutory  provisions  to  whidi  they 
pertained.  Should  a  claim  arise  in  which 
an  Administrator's  Decision  would  have 
been  dispositive  of  a  legal  issue  but  for 
these  regulatory  amenchnents,  the 
Agency  intends  to  apply  the  legal 
interpretation  enunciated  in  such 
decision.  Accordingly,  the  General 
Counsel  may,  on  a  case-by-case  basis, 
reissue,  under  the  terms  of  new  \  14.507. 
opinions  formeriy  adopted  as 
Administrator's  Decisions.  Any  opinion 
so  reissued  wiU  have  the  same  effect  as 
a  written  legal  opinion  newly  issued 
under  that  section. 

One  commenter  expressed  the  view 
that  the  proposed  amendments  would 
perpetuate  what  it  perceives  as  a 
confusing  variety  of  opinions  on  legal 
issues.  The  VA  feels  that  the 
amendments  will  reduce  any  potential 
for  confusion  by  estabUshing  three 
classes  of  opinions  involving  benefits. 
i.e.,  precedent  opinions,  conclusive 
opinions  without  precedential  effect, 
and  opinions  which  are  advisory  only. 
However,  for  purposes  of  consistency,  in 
order  to  further  clarify  the  application  of 
the  regulations,  and  to  eliminate  use  of 
terms  such  as  "adjudication"  and 
"appellate  review",  which  were 
apparentiy  considered  confusing  by  this 
commenter,  the  VA  has  modified  new  38 
CFR  2.6(e)(9)  and  14.507  to  better  define 
the  types  of  opinions  to  which  these 
sections  apply. 

Under  these  provisions  as  modified, 
the  General  Coimsel  may  designate  as 
precedential  and  give  binding  effect  to  a 
written  legal  opinion  "involving 
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veterans'  benefits  under  laws 
administered  by  the  Veterans 
Administration."  This  terminology  is 
intendad  to  parallel  the  jurisdiction  of 
the  Board  of  Veterans  Appeals  as 
defined  in  38  CFR  19.1  through  19.3. 
Thus,  the  term  is  intanded  to  indude  not 
only  claims  for  monetary  benefits  bat 
also  waiver  claims  and  other 
administrative  debt  collection  matteia. 
determinations  of  eligibility  for  a  variety 
of  aervices.  devices  latd  aquipoient  and 
other  matters  relating  to  benefits.  In 
keeping  with  legislative  development  of 
statutes  relating  to  judicial  review  of  VA 
decisions  and  attorney  fees  for 
representation  in  benefit  matters,  the 
word  "claim"  has  been  deleted  fran  the 
regulations  to  farther  clarify  that 
matters  other  than  affirmative  claims  for 
benefits  are  included  within  the  scope  of 
the  regulation.  The  term  "veterans' 
benefits"  is  intended  to  indude  benefits 
provided  to  veterans,  their  dependents, 
and  their  surviviors.  Also,  to  improve 
clarity  and  more  specifically  define  its  % 
scope,  revised  38  cm  14.507  has  been 
modified  lo  limit  the  authority  granted 
therein  to  the  General  Counsel  and  the 
Deputy  General  Counsel  acting  as  or  far 
the  Gowral  Counsel 

One  oommentar  expressed  the  view 
that  any  opinion  meeting  the  criteria  set 
forth  in  proposed  38  OH  UJ07(b) 
should  be  designated  »m  preoadeotial 
and  the  General  Connael  shoold  aot 
have  discretion  in  making  the 
designation.  However,  tiw  VA  beliavee 
there  are  likely  to  be  situations  where 
designation  of  an  opinion  as 
precedential  may  not  be  des^abie  even 
though  it  meets  the  oiteria  provided  in 
the  regulation.  Such  situations  may 
arise,  for  example,  where  an  opinion 
involves  a  rapidly  developmg  area  of 
the  law  or  when  a  major  judidal  opinion 
on  a  iasue  is  expected  in  the  foreseeable 
future.  The  VA  therefore  concludes  that 
the  General  Counsel  should  retain 
discretion  •»  to  which  opinions  meeting 
the  criteria  of  i  14  J07  should  be 
designated  precedent  o|rinioBS. 

One  commenter,  noting  that  under 
proposed  38  CFR  14JS07(a)  advice, 
recommendations,  or  conclusions  on 
matters  of  Government  or  Agency  policy 
contained  within  an  otherwise 
conculsive  written  legal  opinion  shall 
not  be  considered  binding  on  Agency 
officials,  suggested  that  format  for 
opinions  be  employed  to  differentiate 
which  portions  of  an  opinion  are 
deemed  binding.  The  critical  distinction 
in  assessing  the  conclusive  effect  of 
statements  in  a  Mrritten  legal  opinion  is 
whether  the  statements  address  policy 
matters  or  interpret  the  law.  The  VA 
feels  that  in  most  cases  this  distinction 


will  be  readfly  apparent  from  the  text  of 
the  opinion.  In  those  rare  instances 
where  questions  may  arise,  the  General 
Counsel  may  provide  clarification  upon 
request. 

Section  14J07(b)  of  the  proposed  rules 
provided  that  all  precedent  opinions 
would  be  entered  in  the  Office  of  the 
General  Counsel's  computer  data  base. 
One  commenter  suggested  that  the  VA 
clarify  its  pohcy  regarding  public  access 
to  this  computer  data  base.  Another 
commenter  pointed  out  the  difficulty 
service  organization  representatives  and 
members  of  the  public  may  have  in 
accessing  and  using  this  data  base  and 
urged  that  adequate  means  be  employed 
to  make  General  Counsel  opinions 
available  to  the  public. 

The  VA  believes  that  reoognitioo  of 
the  applicability  of  5  U.&C.  552(a}  (1) 
and  [2i  to  particular  classes  of  General 
Counsel  opinions  imposes  on  the 
Agency  an  obligation  to  make  such 
opiniona  available  to  the  public 
accordance  with  the  statutory  terms. 
Difficultiee  wilfa  pubUc  access  to  the 
Agency's  current  computer  system  have 
been  noted.  Given  the  changing  nature 
of  the  VA's  infbrmatioo  management 
capabilities,  the  Agency  considers  it 
prudent  at  this  time  to  maintain 
flexibility  as  to  the  means  by  which  the 
public  availability  requirements  of  the 
Freedom  of  Infbraiatioo  Act  will  be 
addressed.  Accordingly,  while  the  VA 
maintains  its  commitment  to  public 
availability  of  opinions  in  accordance 
with  law.  references  to  public 
availability  and  to  the  General 
Counsel's  computer  data  base  have 
been  deleted  from  new  38  CFR  14 J07(b). 

The  VA  notes  that  in  adapting  this 
regulatioii,  it  does  not  intend  to  waive 
its  authority  onder  applicable  law  to 
withhold  from  public  disdosure 
particular  opinions  designated  as 
"advisory  only"  pursuant  to  new  38  CFR 
14.507.  The  VA  does  intend,  however,  to 
make  such  opinions  available  to  the 
public  to  the  fullest  extent  compatible 
with  the  General  Counsel's 
responsibility  as  legal  counsel  to  the 
Agency. 

Finally,  one  commenter  contended 
that  due  process  reqtiires  a  claimant  be 
provided  a  copy  of  a  legal  opinion 
affecting  his  or  her  daim  and  an 
opportunity  to  rebut  that  opinion  prior  to 
the  Agency's  reliance  on  the  opinion  in 
determination  of  the  claim.  This 
commenter  also  contended  that  the 
claimant  should  be  given  notice  when  a 
request  for  opinion  is  made  and  should 
be  informed  of  those  portions  of  the 
opinion  upon  which  the  decisionmaker 
relies. 


To  the  extent  that  this  comment 
suggests  the  existence  of  a  right  on  the 
part  of  a  claimant  to  participate  in  the 
development  of  a  legal  opinion  affecting 
his  or  her  daim,  the  commenter  died  no 
authority  for  this  proposition,  and  the 
VA  is  aware  of  none.  Such  participation 
would  be  inappropriate  in  light  of  the 
Agency's  spedal  expertise  in 
interpreting  its  own  statutes  and 
regulations.  Further,  since 
decisionmakers  would  not  be  free  to 
disregard  conchisive  opinions  issued 
pursuant  to  38  CFR  14.507(a).  the 
correctness  of  such  an  interpretation 
would  not  be  an  issue  at  a  hearing  on 
the  subject  claim  and  the  extent  of 
reliance  by  the  decisionmaker  would  not 
be  in  doubt  Apart  from  dne  process 
considerations,  however,  the  VA  plane 
to  review  its  procedures  to  assure 
adeqnate  notice  of  controlHng  General 
Connsd  opinions  to  assist  claimants  in 
the  appeal  and  jodidal-review 
processes. 

In  light  of  4te  foregoing,  the  subject 
regulatory  proposal  is  amended  as  noted 
above,  and  the  rules  as  so  amended  are 
adopted  as  final  rules  as  set  forth  below. 

The  Administrator  hereby  certifies 
that  these  regulatory  amendments  wiU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  these 
regulatory  amendments  are  therefore 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirement  of  sections  603  and  604.  The 
reason  for  this  certificatian  is  that 
regulatory  amendments  wrill  have  only  « 
limited,  beneficial  effect  on  claimants 
and  their  representatives. 

These  regulatory  amendments  have 
been  reviewed  under  E.0. 12291  and 
have  been  determined  to  be  non-major 
because  they  will  not  have  any  advwse 
economic  impact  on  or  increase  costs  to 
consumers,  individual  industries. 
Federal,  State,  and  local  government 
agencies,  or  geographic  regions. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  numbers 
assodated  with  these  regulatory    . 
amendments. 

IiitofSabJM:ts 

38  CFR  Part  2 

Authority  delegations. 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans. 
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38  CFR  Part  14 

Claims,  Foreign  relations,  Government 
employees.  Lawyers,  Legal  services, 
Organization  and  functions.  Reporting 
and  recordkeeping  requirements.  Surety 
bonds.  Trusts  and  trustees.  Veterans. 

38  CFR  Part  19 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved  fanuory  5, 1980. 
Thomas  iC  "nKiiags, 

Administrator. 

38  CFR  Parts,  2, 3, 14.  and  19  are 
amended  as  follows: 

PART2-(AMENDED] 

1.  In  38  CFR  Part  2,  Delegations  of 
Authority,  S  2.6,  paragraph  (e)(9)  is 
redesignated  as  paragraph  (e)(10); 
paragraph  (e)(10)  is  redesignated  as 
(e)(ll);  and  a  new  paragraph  (e)(9)  is 
added  to  read  as  follows: 

f2.8   Admlnlsuatoi's  delegations  of 
authority  to  certain  offldeis  (38  U.8.C. 
212<a)). 


(e)  General  Counsel. 

***** 

(9)  The  General  Counsel,  or  the 
Deputy  General  Counsel  acting  as  or  for 
the  General  Counsel,  is  authorized  to 
designate,  in  accordance  with 
established  standards,  those  legal 
opinions  of  the  General  Counsel  which 
will  be  considered  precedent  opinions 
■  involving  veterans'  benefits  under  laws 
administered  by  the  Veterans' 
Administration. 

(Authority:  38  U.S.C  2ia  212) 


PART  3--{AMENDED] 

2.  In  38  CFR  Part  3.  Adjudication. 
{  3.101  is  revised  to  read  as  follows: 

S  3.101    Dadeions  to  conform. 

All  dedsions  will  conform  to  the 
statutes  and  regulations  of  the  Veterans 
Administration  and  to  the  precedent 
opinions  of  the  General  Counsel.  Unless 
designated  as  precedent  opinions  under 
§  14.507(b)  of  this  chapter,  legal  opinions 
in  individual  cases  will  not  be  required 
to  be  followed  as  precedents  in 
subsequent  cases. 

(Authority:  38  U.S.C  210) 
PART  14— (AMENDED] 

3.  In  38  CFR  Part  14,  Legal  Services, 
General  Counsel,  S  14.507  is  revised  to 
read  as  follows: 


{14.507    Opinions. 

(a)  A  written  legal  opinion  of  the 
General  Counsel  involving  veterans' 
benefits  under  laws  administered  by  the 
Veterans  Administration  shall  be 
conclusive  as  to  all  Agency  officials  and 
employees  with  respect  to  the  matter  at 
issue,  unless  there  is  a  change  in 
controlling  statute  or  regulation,  a 
superseding  written  legal  opinion  by  the 
General  Counsel,  or  the  designation  on 
its  face  as  "advisory  only"  by  the 
General  Counsel  or  the  Deputy  General 
Counsel  acting  as  or  for  the  General 
CoiuseL  Written  legal  opinions  having 
conclusive  effed  under  this  section  and 
not  designated  as  precedent  opinions 
pursuant  to  paragraph  (b)  of  this  section 
shall  be  considered  by  the  Veterans 
Administration  to  be  subject  to  the 
provisions  of  5  U.S.C.  552(a)(2).  Advice, 
recommendations,  or  conclusions  on 
matters  of  Government  or  Agency 
policy,  contained  within  a  written  legal 
opinion,  shall  not  be  binding  on  Agency 
offidals  and  employees  merely  because 
of  their  being  contained  within  a  written 
legal  opinion.  Written  legal  opinions  will 
be  maintained  in  the  Office  of  the 
General  Counsel.  Written  legal  opinions 
involving  veterans'  benefits  under  laws 
administered  by  the  Veterans 
Administration,  which  pertain  to  a 
particular  benefit  matter,  in  addition  to 
being  maintained  in  the  Office  of  the 
General  Counsel,  will  be  filed  in  the 
individual  daim  folder. 

(b)  A  written  legal  opinion  of  the 
General  Counsel  involving  veterans' 
benefits  under  laws  administered  by  the 
Veterans  Administration  which,  in  the 
judgment  of  the  General  Counsel  or  the 
Deputy  General  Counsel  acting  as  or  for 
the  General  Counsel,  necessitates 
regulatory  change,  interprets  a  statute  or 
regulation  as  a  matter  of  first 
impression,  clarifies  or  modifies  a  prior 
opinion,  or  is  otherwise  of  significance 
beyond  the  matter  at  issue,  may  be 
designated  a  "precedent  opinion"  for 
purposes  of  such  benefits.  Written  legal 
opinions  designated  as  precedent 
opinions  under  this  section  shall  be 
considered  by  Veterans  Administration 
to  be  subject  to  the  provisions  of  5 
U.S.C.  552(a)(1). 

(c)  For  purposes  of  this  section,  the 
term  "written  legal  opinion  of  the 
General  Counsel"  means  a  typed  or 
printed  memorandum  or  letter  signed  by 
the  General  Counsel  or  by  the  Deputy 
General  Counsel  acting  as  or  for  the 
General  Counsel,  addressed  to  an 
official  or  officials  of  the  Veterans 
Administration,  stating  a  conclusion  on 
a  legal  issue  pertaining  to  Veterans 
Administration  activities. 

(Authority:  38  U£.C  210) 


PART  1»-{AMENDED] 

4.  In  38  CFR  Part  19,  Board  of 
Veterans  Appeals,  S  19.103,  paragraph 
(a)  is  revised  to  read  as  follows: 

{19.103    Rule  3;  Oovaming  criteria. 

(a)  General.  In  the  consideration  of 
appeals,  the  Board  shall  be  bound  by  the 
laws  and  regulations  of  the  Veterans 
Administration  and  precedent  opinions 
of  the  General  Counsel. 

(Authority:  38  VS.C  4004(c)) 

[FR  Doc  80-2642  Filed  2-3-80;  8:45  am] 
saian  cooc  ssio-si-a 


38  CFR  Part  14 

Administration  Employeea 

AOENCv:  Veterans  Administration. 
action:  Final  regidation. 


r.  Existing  Veterans 
Administration  (VA)  policy  does  not 
provide  for  the  use  of  Agency  funds  to 
indemnify  employees  who  suffer 
adverse  money  judgments  or  personal 
damage  daims  as  a  result  of  official 
acts.  "This  amendment  to  VA  regulations 
parallels  recently-adopted  Department 
of  Justice  regulations  in  permitting 
indemnification  in  appropriate 
situations  as  determined  by  the 
Administrator  or  designee.  The 
amendment  also  provides  that  VA 
attorneys  participating  in  VA 
determinations  whether  to  recommend 
Department  of  Justice  representation  in 
the  above  matters,  and  who  assist  in 
any  authorized  representation,  have  an 
attorney-client  relationship  with  the 
employee  with  resped  to  the  attorney- 
client  privilege.  The  amendment  will 
affect  the  VA's  operations  by 
significantly  reducing  the  reluctance  of 
VA  employees  to  take  decisive  action 
for  fear  of  reprisal  resulting  in  lawsuits. 
This  enhances  the  overall  efficiency  of 
the  VA. 

EFFECnVE  DATE:  February  6. 1989. 
RM  HIRTHEII INKNIMATION  CONTACT 
Audley  Hendricks.  Assistant  General 
Counsel  (023),  Office  of  the  General 
Counsel,  Veterans  Administration,  810 
Vermont  Avenue,  NW.  Washington,  DC 
20420,  (202)  233-3671. 
SUPPLEMENTARY  INRMMATION:  The 
Comptroller  General  has  issued  opinions 
stating  that  Federal  agencies  may  both 
assume  liability  for  settlement  and  use 
appropriated  funds  to  pay  reasonable 
costs  of  legal  representation  in  such 
cases.  See  67  Comp.  Gen  No.  6-229052 
(October  28, 1987);  Unpub.  C.G.  Decision 
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B-176229  (September  2t  1977). 
Department  of  Justict  regvlation.  18  CFR 
50.15(a)(7](iii),  provides  that  Federal 
employees,  where  authorized,  may 
apply  for  indemnification  for  money 
damages  from  tiieir  enpioying  agencies 
upon  entry  of  an  adverse  verdict, 
judgment  or  other  monetary  award  as  a 
result  of  conduct  taken  within  the  scope 
of  their  employment  VA  policy  does  not 
now  provide  for  indemnification  of 
Agency  employees  who  are  sued  in  their 
individual  capacity  and  who  suffer  an 
adverse  judgment,  nor  does  it  provide 
for  settlement  of  these  claims  with 
Agency  funds.  Lawsuits  against  Federal 
employees  in  their  personal  capacity 
have  proliferated  since  the  Supreme 
Court's  decision  in  Bivens  ▼.  Six 
Unknown  Named  Agents  of  the  Federal 
Bureau  of  Narcotics,  403  U.S.  388  (19T1). 
As  reported  by  the  Department  of 
Justice,  since  1971,  over  IZOOO  daiaa 
have  been  filed  against  Federal 
employees;  nearly  hJOOO  actions  are  now 
pending.  A  growing  number  of  such  avits 
have  been  filed  agaiast  VA  <^kaais. 
These  suits  attack  VA  officials 
performing  a  wide  variety  of  functions. 
These  suits  do  not  inckide  medical 
malpractice  claims  for  which,  pursuant 
to  38  U.S.C  4118,  the  Federal  Tort 
Qaims  Act  provides  the  exclusive 
remedy. 

The  risk  of  personal  liability  and 
burden  of  defenthag  a  suit  as  a  result  of 
performing  one's  eo^iloyment  duties 
have  a  signtficaat  effect  on  Agency 
operations.  An  adverse  judgment 
against  a  Federal  employee  has 
detrimental  consequences  for  both  the 
individual  and  the  Government.  The 
potential  for  being  found  personally 
liable  and  the  uncertainty  as  to  what 
actions  OMy  culminate  in  a  la%irsuit 
intimidate  all  employees,  discouraging 
initiative  and  decisiveness.  As  Professor 
Kenneth  Gulp  Davis  has  stated: 

Tlie  public  luffera  «rfwnever  a  govemmeat 
ein^yee  molves  doubts  in  ordsr  to  protect 
his  o%ini  pockettx>ok  instead  of  rtsoiving 
doubts  in  order  to  protect  the  public  interest 
*  *  *  coungeous  action  of  public  employees 
Is  discounged  by  the  threat  of  a  lawsuit 
against  iIm  eanployec  personally. 
K.  Davis,  CmstitutkMtof  Torta  2S,  18  (1984). 

The  Agency  believes  that  lawsuits 
against  Federal  employees  in  their 
personal  capacity  seriously  hinder  the 
Agency's  elective  functioning.  A  change 
in  VA  policy  to  provide  for 
indemnification  of  its  employees  would 
help  alleviate  this  problem  and  afford 
VA  employees  the  same  protection  now 
given  to  other  Federal  officials.  As  noted 
previously,  the  Department  of  Justice 
recently  has  adopted  a  similar  policy 
allowing  for  indemnification  of 


Department  employees.  28  □'R  S0.15(c]. 
See  also  13  CFR  114.112  (Small  Business 
Administration). 

This  amendment  permits,  but  does  not 
require,  the  Agency  to  indemnify  an 
enqiloyee  who  sufreis  an  adverse 
jud^ent  verdict  or  monetary  award. 
The  authority  applies  where  ti^e  actions 
giving  rise  to  the  dahn  or  judgment  fall 
wi^in  the  individual's  scope  of 
employment  and  it  requires  the 
Administrator  or  designee  to  determine 
that  indennufication  is  in  the  interest  of 
the  VA.  In  rare  Instances,  where  die 
Administrator  deems  it  appropriate,  an 
imfrrtdna!  damage  daim  may  be  setded 
with  Agency  funds  prior  to  entry  of 
jadgntent  Absent  exceptional 
drcunstanoes,  however,  the  VA  may 
not  agree  to  indenmify  an  employee  or 
settfe  a  daiai  bafoic  entry  of  an  adverse 
detemiBation.  TUs  restriction  against 
settlements  is  designed  to  discourage 
daiau  btoeight  ag^ist  Agency 
employees  solely  in  order  to  pressure 
the  Agiency  into  settlement.  Denial  of 
dispositive  motions  or  delay  n  dedding 
sadi  motions  will  ordinarily  not  lead  to 
settlement  before  trial  and  judgment 

VA  attorneys  who  partidpate  in  the 
prooess  of  detemining  whether  VA  win 
recommend  that  the  Department  of 
Justice  should  provide  representation,  or 
whether  VA  attorneys  should  assist  ia 
repreaantation.  ouy  become  privy  to 
confidential  ialoimatien  from  the 
affected  employee  VA  attorneys  who 
assist  in  representation  similarly  may 
becooM  privy  to  confidential 
infonnatioB.  As  a  result  the  VA  policy 
recognizes  that  soch  hiformatioo 
acqidred  by  VA  attorneys  is  subject  to 
the  attorney-client  privilege. 

These  regulations  are  published  in 
final  form  without  the  opportunity  for 
public  notice  and  oonunent  because  they 
constitute  a  general  statement  of  policy 
relating  to  VA  management  and 
personnel:  consequendy.  publication  for 

public  notice  and  comment  is  

unnecessary  (5  U.SX1 553(a)(2):  38  CFR 
1.12). 

Since  a  notioe  of  proposed  rulemaking 
is  unneoessary  and  will  not  be 
published.  theM  amendments  do  not 
come  within  the  term  "rule"  as  defined 
in  the  Regulatory  Flexibility  Act  5 
U.S.C.  601(2).  and  are  therefore  not 
subject  to  the  requirements  of  the  act 
Nevertheless,  these  amendments  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibilitv  Act  5  U.S.C.  801-802. 

The  Administrator  hereby  certifies 
that  these  regulations  do  not  contain  a 
major  rule  as  the  term  is  defined  by 
Executive  Order  12291.  Federal 
Regulation.  The  regulations  will  not 


have  a  $100  million  annual  effect  on  the 
eoonoray,  and  will  not  cause  a  major 
increaae  in  costs  and  prices  for  anyone. 
They  will  have  no  si^iificant  adverse 
effects  on  coaspetition.  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  maricats. 

These  amendnients  do  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  which 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
aSOletseq. 

List  of  Subjects  in  38  CFR  Part  14 

Claims,  Govemnent  employees. 
Lawyers,  Legal  services. 

Approved  December  15, 1988. 
Thonas  K.  TvBage, 
Adminittmtor.  * 

38  CFR  Part  14.  Legal  Services. 
General  Counsel,  is  amended  as  aet 
forth  below: 


PART 


1 


1.  The  undesignated  centered  heading 
before  \  14.514  is  revised  to  read  as 
follows: 

Udgadoo  (CMfaar  Thaa  Under  tke 
Federal  Tort  Claims  Ad); 

2.  a.  In  §  14514,  paragraph  (c)  is 
redesignated  as  paragraph  (e). 

b.  In  Section  14.514,  the  section 
heading  is  revised,  and  new  paragraphs 
(c)  and  (d)  are  added,  to  read  as  follows: 

S14J14  SuttsbyeragamatUaMad 
or  vaiarana  Auiiiawsu  aiiuii  omcma; 
(mtomniflcation  af 


(c)  Indemnification.  (1)  The  Veterans 
Administration  may  indemnify  a 
Veterans  Administration  employee,  who 
is  personally  named  as  a  defendant  in 
any  civil  suit  in  state  or  Federal  court  or 
an  arbitration  proceeding  or  other 
proceeding  seeking  damages  against  the 
employee  personally,  where  either  28 
U.S.C.  2879  or  38  U.S.C  4118  is  not 
applicable,  for  any  verdict,  judgment  or 
other  monetary  award  which  is 
rendered  against  such  employee: 
provided  that:  the  alleged  conduct  giving 
rise  to  the  verdict  judgment  or  award 
was  taken  within  the  scope  of  his  or  her 
employment  and  that  such 
indemnification  is  in  the  interest  of  the 
Veterans  Administration,  as  determined 
by  the  Administrator  or  his  designee. 

(2)  The  Veterans  Administration  may 
settle  or  compromise  a  personal  damage 
claim  against  a  Veterans  Administration 
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employee,  in  caaea  where  the  provisions 
of  eidier  28  U.S.C  2678  or  38  U.S.C  4118 
are  not  applicable,  by  the  payment  of 
available  funds,  at  any  time;  provided 
that  the  alleged  conduct  giving  rise  to 
the  personal  damage  claim  was  taken 
within  the  employee's  scope  of 
employment  and  that  such  settlement  or 
compromise  is  in  the  interest  of  the 
Veterans  Administration,  as  determined 
by  the  Administrator  or  his  designee. 

(3)  Absent  exceptional  circumstances 
as  determined  by  the  Administrator  or 
his  designee,  the  Agency  will  not 
entertain  a  request  either  to  agree  to 
indemnify  or  to  settle  a  posooal 
damage  claim  before  entry  of  an 
adverse  verdict  judgment  or  award. 

(4)  A  Veterans  Achninistratiai 
employee  may  request  indenudficatian 
to  satisfy  a  verdict  judgment  or  award 
entered  against  that  employee.  The 
employee  shall  submit  a  written  request 
with  appropriate  documentatian 
includiiig  copies  of  the  verdict 
judgment  award,  or  settlement 
proposal  in  a  timely  manner  to  die 
Veterans  Administration  General 
CounseL  who  shall  make  a 
recommended  disposition  of  the  request 
Where  the  Veterans  Administration 
determines  it  appropriate,  the  Agency 
shall  seek  the  view  of  the  Department  of 
Justice.  The  General  Counsel  shall 
forward  the  employee  request  for 
indemnification,  and  the  accompanying 
documentation,  with  the  General 
Counsel's  recommendation  to  the 
Administrator  for  decision. 

(5)  Any  payment  under  this  section 
either  to  indemnify  a  Veterans 
AdministratitH)  employee  or  to  settle  or 
compromise  a  personal  damage  claim 
shall  be  contingent  upon  the  availabihfy 
of  appropriated  funds  of  the  Veterans 
Administration. 

(d)  Attorney-client  privilege. 
Attorneys  employed  by  the  Veterans 
Administration  who  partidpate  in  any 
process  utilized  for  the  purpose  of 
determining  whether  the  Agency  should 
request  the  Department  of  Justice  to 
provide  representation  to  an  Agency 
employee  sued,  subpoenaed  or  charged 
in  his  individual  capacity,  or  whether 
attorneys  enq)loyed  by  the  Veterans 
Administration  should  provide 
assistance  in  die  representation  of  soch 
an  Agency  employee,  undertake  a  full 
and  traditional  attorney-dient 
relationship  with  the  employee  widi 
respect  to  applicati(Mi  of  the  attorney- 
client  privilege.  If  representation  is 
authorized.  Veterans  Administration 
attorneys  who  assist  in  the 
representation  of  an  employee  also 
undertake  a  foil  and  traditional 
attamey-cbeal  lelationalap  with  the 
empfoyea  with  reapect  to  the  attomey- 


dient  privilege.  Any  adverse 
information  communicated  by  the  client- 
employee  to  an  attorney  during  the 
course  of  such  attomey-dient 
relationahip  shaQ  not  be  disclosed  to 
anyone,  either  inside  or  outside  die 
Veterans  Administration,  other  than 
attorneys  responsible  far  representation 
of  the  employee,  unless  such  disclosure 
is  anthorhted  by  the  employee. 

(PR  Doc  80-2608  Filed  2-3-8B;  8:45  am) 


DEPARmCNT  OF  HEALTH  AND 
HUMAN  SERVICES 

PubHe  HaaNh  Servtc* 

42  CFR  Part  67 

ursns  lor  naann  fTDiaaaRNW  rnftcim 
n  uarwinca 

aoency:  Public  Healdi  Service,  HHS. 
ACTION:  Final  regulations. 


r  These  final  regulations  set 
forth  requirements  whidi  govern  the 
program  for  Grants  for  Health 
Professions  Projects  in  Geriatrics, 
authorized  by  section  788(d)  of  the 
Public  Health  Act  (the  Act],  as  amended 
by  the  Health  Professions  "Training 
Assistance  Act  of  1985.  and  Title  VI— 
Geriatric  Training  Amendments  of  1986. 

DA'TB:  These  regulations  are  effective 
February  6. 1989. 

FOR  RJflTNER  INRMtMATMN  COMTACT: 

William  Koenig.  Depufy  Chief. 
Associated  Health  Professions  Branch. 
Division  of  Assodated  and  Dental 
Health  Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  Room  8-103,  5600  Fishers  Lane. 
Rockville,  Maryland  20857;  telephone 
number  301  443-6887. 
SUPPLEMENTARY  MPORMATKM:  On  May 
6, 1988,  the  Assistant  Secretary  for 
Health,  Department  of  Health  and 
Human  Services,  with  the  approval  of 
the  Secretary,  published  in  the  Federal 
Register  (S3  FR 16293).  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  add  a 
new  Subpart  00  to  Part  57  of  Tide  42  of 
the  Code  of  Federal  Regulations  to 
implement  regulations  governiing  Grants 
for  Health  Professions  Projects  in 
Geriatrics,  authorized  by  section  788(d] 
of  the  Public  Health  Service  Act  as 
amended  by  Pub.  L  99-129.  die  Health 
Professions  Training  Assistance  Act  of 
1985.  enacted  on  October  22. 1985,  and 
llde  VI— Geriatric  Training  of  Pub.  L 
99-660.  enacted  on  Nov«nber  14. 1986. 
Section  788(d)  authorizes  the  Secretary 


to  make  grants  to  and  enter  into 
contracts  with  accredited  schools  of 
medicine,  osteopathy,  dentistry, 
pharmacy,  optometry,  podiatry, 
veterinary  medicine,  chiropractic  allied 
health,  and  programs  for  the  training  of 
physician  assistants  to  assist  in  meeting 
the  costs  of  projects  to: 

(a)  Improve  the  training  of  health 
professionals  in  geriatrics: 

(b)  Develop  and  disseminate 
curricula  relating  to  the  treatment  of 
the  healdi  problems  of  elderly 
individuals; 

(c)  Expand  and  strengthen  instraction 
in  methods  of  such  treatment; 

(d)  Support  the  training  and  retraining 
of  facuhy  to  provide  such  instruction 
(other  than  training  and  retraining  of 
faculfy  for  schools  of  medicine  and 
osteopathy); 

(e)  SuHwrt  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  such 
treatment;  and 

(f)  Establish  new  affiliations  %vith 
nuraing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  training  in 
geriatric  medicine. 

The  Department  proposed  to 
implement  section  788(d)  by  awarding 
grants  for  projects  which  support  one  or 
more  of  the  statutory  purposes  and 
provide  assistance  to  either  a  single 
health  professions  school  ot  program,  or 
a  group  of  such  schools  or  programs. 

The  NFRM  included  a  definition  for 
"training  and  retraining  of  faculfy"  to 
mean  "a  program  to  train  and  retrain 
faculfy  to  provide  geriatric  instruction 
which  is  not  a  1-year  retraining  program 
for  faculty  in  schools  of  medicine  and 
osteopathy  in  geriatrics  or  a  1-year  or  2- 
year  internal  medidne  or  family 
medicine  fellowship  program  as 
identified  in  section  788(e)(3)  of  the 
Act." 

The  Department  also  proposed  that  in 
determining  the  funding  of  applications 
approved  under  this  program,  the 
Department  will  announce,  and  solidt 
public  comment  on,  any  spedal  factors 
related  to  national  needs  in  periodic 
notices  in  the  Federal  Register. 

The  public  comment  period  for  this 
NPRM  ended  July  5, 1988.  The 
Department  received  four  comments.  A 
summary  of  the  comments  and  the 
Department's  resfmnse  are  set  forth 
below. 

The  majorify  of  die  comments 
concerned  the  definition  of  a  "health 
professions  school"  as  it  pertains  to 
eligibilify  to  be  the  recipient  of  a  grant 
under  section  788(d)(1)  of  the  Act  and 
the  definition  of  a  "health  profeasionar 


BEST  COPY  AVAILABLE 


5616  Fedanl  RagMar  /  Vol  54.  No.  23  /  Monday.  February  a.  1969  /  Rulw  and  Regulations 


as  it  pertains  to  individuals  eligible  to 
participate  in  training  under  sMtion 
788(d)(1)  (A)-(F)  of  the  Act  One 
respondent  noted  that  although  '^urse" 
and  "nurse  practitioner"  were  included 
in  the  definition  of  "health 
professional,"  nursing  schools  were  not 
inchided  in  the  definition  of  "health 
professions  school."  The  reason  that 
schools  of  nursing  were  excluded  from 
the  definition  of  "health  professions 
schools"  and.  consequently,  from  those 
entities  which  are  eligible  to  receive  a 
grant,  is  that  the  statute  does  not 
authorize  their  inclusion. 

The  NPKA  defined  a  "health 
professions  school"  to  mean  "any 
accredited  school  of  medicine,  dentistry, 
osteopathy,  pharmacy,  optometry, 
podiatry,  veterinary  medidne,  public 
health,  and  chiropractic  as  defined  in 
section  701(4)  of  the  Act  and  as 
accredited  in  section  701(5)  of  the  Act" 
"Health  professional"  was  defined  as 
"any  allopathic  or  osteopathic 
physician,  dentist  optometrist, 
podiatrist  pharmacist,  nurse,  nurse 
practitioner,  physician  assistant 
chiropractor,  or  allied  health 
professional."  Section  788(d)(1) 
authorizes  the  Secretary  "to  make  grants 
to  and  enter  into  contracts  «irith 
accredited  health  professions  schools 
referred  to  in  section  701(4)  or  701(10) 
and  programs  referred  to  in  section 
701(8)  •  *  *."  Schools  of  nursing  are  not 
included  in  the  types  of  schools 
identified  in  section  701(4)  or  covered  by 
section  701  (8)  or  (10).  Thus,  schools  of 
nursing  are  not  eligible  to  be  the  direct 
recipient  of  a  grant  or  contract  under 
section  788(d).  However,  schools  and 
other  entities  not  eligible  to  receive  a 
^ant  or  contract  may  participate  in 
projects  covering  the  broad  range  of 
geriatric  education  activity  described  in 
section  788(d)(1)  {A)-{F)-  For  example,  a 
school  of  medicine  which  is  eligible  as  a 
grantee  can  include  a  school  of  nursing 
as  part  of  a  collaborative  project 
proposal.  Although  schools  of  nursing 
are  not  eligible  to  be  the  recipient  of  a 
grant  under  section  788(d).  the 
Department  believes  that  the  key  role  of 
professional  nurses  in  providing 
geriatric  services  makes  it  essential  that 
they  be  included  in  comprehensive 
geriatric  education  initiatives. 

The  distinction  between  eligibility  to 
be  a  grantee  and  a  participating  health 
professional  also  applies  to  an  inquiry 
received  concerning  whether  schools  of 
psychology  would  be  eligible  for 
support.  Although  these  schools  are  not 
eligible  to  be  grantees  under  section 
701(4),  701(8)  or  701(10)  of  the  Act  the 
Secretary  believes  that  these 
professions  should  be  Usted  under  the 


definition  of  "health  professionals"  as 
potential  trainees  under  these  proiects. 
Therefore,  the  definition  of  a  "health 
professional"  has  been  changed  to 
include  clinical  psychologists  and  health 
administrators. 

It  was  also  suggested  that  schools  of 
social  work  should  be  included  in  the 
definition  of  "health  professions 
schools."  The  Department  believes  that 
the  proposed  regulation  adequately 
provides  for  die  effective  participation 
of  schools  of  social  work  in  projects 
supported  under  section  788(d). 

Several  respondents  advocated 
specific  types  of  activities  for  support 
such  as:  The  dissemination  and  use  of 
existing,  as  opposed  to  developing  new. 
curricula:  efforts  to  recruit  potential 
geriatric  practitioners;  affiliations 
between  geriatric  education  programs 
and  State  units  on  aging  and  area 
agencies  on  aging;  and  targeted  short- 
term  faculty  development  for  the  entire 
faculty  of  a  department  of  family 
medidne. 

The  Department  notes  that  all  of  these 
activities  could  be  Included  under  the 
broad  project  purposes  set  forth  in^ 
§  57.4004.  In  fact  some  of  the  existing 
efforts  died  have  already  been 
undertaken  through  Geriatric  Education 
Centers  and  other  projects  funded  under 
section  788(d)  of  die  Act.  The  Secretary 
believes  a  flexible  approach  for  funding 
permits  the  effective  use  of  scarce 
educational  resources  and 
multidisdplinary  approaches.  Therefore, 
i  57.4004  has  been  retained  as  proposed. 

These  final  regulations  include 
technical  and  clarifying  revisions  to 
incorporate  current  departmental  grants 
policy  language.  Since  the  revisions  are 
technical  in  nature,  the  Secretary  has 
determined  pursuant  to  5  U.S.C.  553  and 
departmental  policy  that  is  unnecessary 
and  impractical  to  follow  proposed 
rulemaking  procedures.  These  revisions 
are  summarized  below  according  to  the 
section  numbers  and  tides  of  the 
regulations. 

1.  Revise  S  57.4003.  entiUed  "Who  is 
eligible  to  apply  for  a  gmnt?',  by 
inserting  in  the  footnote  a  parenthetical 
phrase,  which  provides  the  PHS  form 
and  OMB  approval  numbers  for  the 
application  form  and  instructions. 

2.  Revise  §  57.4005(b).  entiUed  "How 
will  applications  be  evaluated?',  by 
removing  the  words  "priority  for"  and 
adding  the  word  "of  after  the  word 
"funding"  to  be  consistent  with  recent 
departmental  poUcy  language  regarding 
funding  preferences. 

3.  Revise  S  57.4006(b).  entiUed  "How 
long  does  grant  support  last?',  by 
removing  the  second  sentence  in 


paragraph  (b)  which  is  repetitive  of 
language  regarding  the  submission  of  a 
separate  application  to  receive 
consideration  for  continued  support 
stated  in  the  last  sentence  of  paragraph 
(c)  of  this  section. 

4.  Revised  |  57.4000.  entided  "What 
other  audit  and  inspection  requirements 
apply  to  grantees?',  by  adding  the 
current  OMB  information  collection 
approval  number  at  the  end  of  the 
section  text 

"On  May  la  1968.  die  Office  of 
Management  and  Budget  published  in 
the  Federal  Register  (53  FR 16618.  Part 
n)  revised  regulations  to  implement 
amendments  to  the  Paperwork 
Reduction  Act  of  1980,  made  by  die 
Paperwork  Reduction  Reauthorization 
Act  of  1966.  These  revised  regulations 
set  forth  additional  requirements  for 
information  collections  which  agendes 
must  publish  in  the  preamble  of 
regulations.  In  compliance  with  this 
requirement  the  public  response  burden 
concerning  information  coUectiona 
dearance  for  this  grant  program  is 
presented  in  the  preamble.  The  inclusion 
of  these  burdens,  however,  does  not 
change  the  statutory  provisions  of  the ..  _ 
regidations  that  govern  the  Grants  for 
Health  Professions  Projects  in  Geriatrics 
program." 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

These  regulations  govern  a  finandal 
assistance  program  in  which 
partidpation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
miUion  estabUshed  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1960  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

This  final  rule  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  and  assigned  control  number 
0915-012a  The  tide,  description,  and 
respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
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existing  data  sources,  gadiering  and 
maintaining  the  data  needed,  and 
completing  and  reviewii^  the  collection 
of  information. 


Title:  Gcants  for  Health  Professions  expenditures  of  grant  funds  by  health 

Projects  in  Geriatrics.  professions  schools. 

Descriptioa:  The  audit  requirement  for  Description  of  Respondents:  Nonprofit 

42  CFR  67.4009  is  needed  to  account  for  institutions. 


'  Audto  sr*  asSmatad  to  Ww 


Estimated  Annual  flEPOfrnNG  and  Recordkeeping  Burden: 


SocDon  No. 

Annual  No.  ol 
raapondentt 

Annual  Iraquancy  > 

reapoon* 

Amuai  bMdan  horn 

57.4000                

as 

1 

4  ivMBm 

100  hows. 

I  spnwwimlito  •  hour*  to  cotnpleto.  Sinoa  ttia  audto  in  |S7.400e  an  to  ba  condudad 

4  houw^  to  micmt  eia  awnaal  raaponaa  bwdan. 


kuRtenpar  wiponao 


We  received  no  public  comments  on 
the  estimated  public  reporting  burden, 
and  it  remains  the  same  as  in  the 
proposed  rule. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Health  facilities. 
Education  of  the  disadvantaged.  Health 
professions.  Educational  fadlities,  Loan 
programs-health.  Educational  study 
program.  Medical  and  dental  schools, 
Emergency  medical  services. 
Scholarships  and  fellowships.  Grant 
programs-health.  Student  aid. 

Accordingly,  a  new  Subpart  00  to  Part 
57  of  Tide  42  of  tiie  Code  of  Federal 
Regulations  is  added,  as  set  forth  below. 

Dated:  November  2. 1968. 
Robert  E.  Windom. 
Assistant  Secretary  for  Health. 

Approved  December  2, 198& 
OtisR.Bowea, 
Secretary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.989,  Grants  for  the  Training  of  Healtii 
Professions  in  Geriatrics) 

PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES.  EDUCATIONAL 
IMPROVEMENTS.  SCHOLARSHIPS, 
AND  STUDENT  LOANS 

1. 42  CFR  Part  57  is  unended  by 
adding  a  new  Subpart  00,  entiUed 
"Grants  for  Health  Professions  Projects 
in  Geriatrics"  to  read  as  follows: 

Subpart  00-Gnnts  for  HeaWi  ProfeaaioiM 
Protects  In  Gertatrtca 

Sec. 

57.4001  To  what  projects  do  these 
regulations  apply? 

57.4002  Definitions. 

57.4003  Who  is  eligible  to  a^iiy  for  a  grant? 

57.4004  Project  requirements. 

57.4005  How  will  applications  be  evaluated? 

57.4006  How  long  does  grant  support  last? 

57.4007  For  what  purposes  may  grant  funds 
be  spent? 

57.4006    Wliat  additional  Department 
regulations  apply  to  grantees? 

57.4009  What  other  audit  and  inspection 
requirements  apply  to  grantees? 

57.4010  Additional  conditions. 


Sulipart  00— Granta  for  HaMh 
Prof aaaiona  Prolacta  In  Garfalrtca 

Authority:  Sec  215  of  the  Public  Health 
Service  Act  58  Stat  690. 67  Stat.  631  (42 
U.S.C  216):  sec  78e(d)  of  the  PobKc  Health 
Service  Act  99  Stat  542  (42  U.S.C.  295g-8). 

957.4001  To  What  projects  do  itiese 
regulations  apply? 

These  regulations  apply  to  grants  to 
eligible  schools  and  pro-ams  under 
section  788(d)  of  the  Pubhc  Healdi 
Service  Act  for  geriatric  training 
projects. 

957.4002  D»flnHloos. 

"Act"  means  the  PubUc  Healdi 
Service  Act  as  amended. 

"Allied  health  professional"  means  an 
individual  who  has  received  a 
certificate,  an  associate  degree,  a 
bachelor's  degree,  a  master's  degree,  a 
doctoral  degree,  or  postbaccalaureate 
training,  in  a  sdence  relating  to  health 
care  and  meets  the  requirements  as 
established  in  section  701(13]  of  the  Act 

"Budget  period"  means  the  interval  of 
time  into  which  the  project  period  is 
divided  for  budgetary  and  reporting 
purposes,  as  specified  in  the  grant 
award  document 

"Continuing  education"  means 
structured  educational  programs  for 
practicing  health  professionals  and 
allied  health  professionals  for  the 
purpose  of  improving  the  knowledge  and 
skills  in  geriatrics  of  such  practitioners 
with  respect  to  treatment  of  the  health 
problems  of  elderly  individuals. 

"Geriatrics"  is  the  total  health  and 
sodal  care  of  the  elderly. 

"Geriatric  Medicine"  means  the 
prevention,  diagnosis,  care  and 
treatment  of  illness  and  disability  as 
required  by  the  distinct  needs  of  the 
elderly. 

"Health  professional"  means  any 
allopathic  or  osteopathic  physician, 
dentist  optometrist  podiatrist 
pharmacist  nurse,  nurse  practitioner, 
physidan  assistant  chiropractor, 
clinical  psychologist  health 
administrator,  or  allied  health 
professional. 


"Health  professions  school**  means 
any  school  of  medidne,  dentistry, 
osteopathy,  pharmacy,  optometry, 
podiatry,  veterinary  medicine,  public 
health,  and  chiropractic  as  defined  in 
section  701(4)  of  the  Act  and  as 
accredited  in  section  701(5)  of  the  Act 

"Nonprofit"  means  an  entity  owned 
and  operated  by  one  or  more 
corporations  or  assodations,  no  part  of 
the  net  earnings  of  which  inures  or  may 
lawfully  inure  to  the  benefit  of  any 
private  shareholder  or  individual 

"Program  for  the  training  of  physidan 
assistants"  means  any  educational 
programs  as  defined  in  section  701(8)  of 
the  Act 

"Projed  dirertor"  means  an  individual 
designated  by  the  grantee  in  the  grant 
application  and  approved  by  the 
Secretary  to  direct  the  project  being 
supported  imder  this  subpart 

"I'roject  period"  means  the  total  time 
for  which  su{^}ort  for  a  projed  has  been 
approved  including  any  extensions  of 
the  project 

"School  of  allied  health"  means  a 
pubUc  or  nonprofit  private  junior 
college,  college,  or  university  which 
provides  or  can  provide  a  program  of 
education  to  enable  individuals  to 
become  allied  health  professionals  or  to 
provide  additional  training  for  allied 
health  professions  and  which  meets  the 
criteria  set  forth  in  section  701(10)  of  the 
Act 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delegated. 

"State"  means,  in  addition  to  the 
several  States,  only  the  Distrid  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Padfic  Islands  (the 
Republic  of  Palau),  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia. 
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"nYaining  and  ratraining  of  faculty" 
means  a  program  to  train  and  retrain 
faculty  to  provide  geriatric  instruction 
which  is  not  a  1-year  retraining  program 
for  faculty  in  schools  of  medicine  and 
osteopathy  in  geriatrics  or  a  1-year  or  2- 
year  Ltitemal  medicine  or  family 
medicine  fellowship  program  as 
identified  in  section  788(e)(3)  of  the  Act 


iS7.4003   Wttele 


toappiyfora 


Any  public  or  nonprofit  health 
professions  school,  school  of  allied 
health,  or  program  for  the  training  of 
physician  assistants  located  in  a  State 
may  apply  for  a  grant  under  this 
subpart.  Each  eligible  applicant  desiring 
a  grant  under  this  subpart  shall  submit 
an  application  in  the  form  and  at  the 
time  the  Secretary  may  prescribe.* 


IS7.4Q04 

(a)  The  Secretary  will  award  grants  to 
meet  the  coet  of  carrying  out  one  or 
more  of  the  following  six  purposes: 

(1)  Improve  the  tn^ning  of  health 
professionals  in  geriatrics; 

(2)  Develop  and  disseminate  curricula 
relating  to  the  treatment  of  the  health 
problems  of  elderly  individuals: 

(3)  Expand  and  strengthen  instruction 
in  methods  of  geriatric  treatment; 

(4)  Support  me  training  and  retraining 
of  faculty; 

(5)  Support  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  geriatric 
treatment;  and 

(6)  Establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  training  in 
geriatric  medicine. 

Projects  may  include  one  or  more  of  the 
activities  in  paragraph  (a)(l)-{6)  of  this 
section  for  one  or  more  types  of  health 
professionals  as  defined  in  |  57.4002  of 
this  subpart 

(b)  Each  project  must  evaluate  the 
program  systematically,  including  the 
determination  of  a  baseline  at  the  outset 
of  the  project  and  the  measurement  of 
the  degree  to  which  program  and 
educational  objectives  are  met 

%  97,40Qa   How  otR  appacattona  be 


(a)  After  a  peer  review  group,  as 
required  by  section  788(d)(2)(B)  of  the 
Act  composed  prindpdly  of  non- 
Federal  experts,  makes 
recommendations  concerning  each 

>  Ap|>iicitiaas  and  InstructtoM  (Fonn  PH8  6025- 
1. 0MB  •ons-0080)  najr  bt  obUtaMi  friMi  dw 
Cruits  MuMfMnmt  Offiow.  BniMu  of  HMith 
ProfcMiona.  Parklanni  Building.  SflOO  Ftthen  Lan*. 
Rockville.  Maiyland  208S7. 


application,  the  Secretary  will  consult 
with  the  National  Advisory  Council  on 
Health  Professions  Education, 
established  in  section  702  of  the  Act 
with  respect  to  such  applications.  The 
Secretary  will  decide  which  applications 
to  approve  by  considering,  among  other 
factors: 

(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirement  described  in 

S  57.4004; 

(2)  The  extent  to  which  the  rationale 
and  specific  objectives  of  the  project  are 
based  upon  a  needs  assessment  of  the 
status  of  geriatrics  training  in  the 
institutions  to  be  assisted  and/or  the 
geographic  area  to  be  served: 

(3)  Tne  ability  of  the  project  to 
achieve  the  project  objectives  within  the 
proposed  geographic  area; 

(4)  The  adequacy  of  educational 
facilities  and  clinical  training  settings  to 
accomplish  objectives; 

(5)  Tue  adequacy  of  organizational 
arrangement  involving  professional 
schools  and  other  organizations 
necessary  to  carry  out  the  project    . 

(6)  The  adequacy  of  the  qualifications 
and  experience  in  geriatrics  of  the 
project  director,  staff  and  faculty: 

(7)  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  the 
proposed  project  in  a  cost-effective 
manner  and 

(8)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

(b)  In  determining  the  funding  of 
applications  approved  under  paragraph 
(a)  of  diis  section,  the  Secretary  will 
consider  any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  to  time  annotmce  in  the 
Federal  Register. 


S  S7.400e   How  long  doao  grmt  support 


(a)  The  notice  of  grant  award  specifies 
the  length  of  time  the  Secretary  intends 
to  support  the  project  «vithout  requiring 
the  project  to  recompete  for  funds.  This 
period,  called  the  project  period,  will  not 
exceed  5  years. 

(b)  Generally,  the  grant  will  initially 
be  funded  for  1  year,  and  subsequent 
continuation  awards  will  also  be  for  1 
year  at  a  time.  Decisions  regarding 
continuation  awards  and  the  fund^ 
levels  of  these  awards  will  be  made 
after  consideration  of  such  factors  as  the 
grantee's  progress  and  management 
practices,  existence  of  legislative 
authority,  and  the  availability  of  funds. 
In  all  cases,  continuation  awards  require 
a  determination  by  the  Secretary  that 
continued  funding  is  in  the  best  interest 
of  the  Federal  Government 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 


shall  commit  or  obligate  the  United 
States  in  any  way  to  make  any 
additional,  supplemental  continuation 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application.  For  continuation 
si4>port  grantees  must  make  separate 
application  at  such  times  and  in  such  a 
form  as  the  Secretary  may  prescribe. 

IS7.4007    For  wliat  purpooee  may  grant 
funds  bo  apent? 

(a)  A  grantee  shall  only  spend  funds  it 
receives  under  this  subpart  according  to 
the  approved  application  and  budget, 
the  authorizing  legislation,  terms  and 
conditions  of  the  grant  award, 
applicable  cost  principles  specified  in 
Subpart  Q  of  45  CFR  Part  74,  and  these 
regulations. 

(b)  Grantees  may  not  spend  grant 
fundi  for  sectarian  instruction  or  for  any 
religious  purpose. 

(c)  Any  balance  of  federally  obligated 
grant  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  to  the  next 
budget  period,  for  use  as  prescribed  by 
the  Secretary,  provided  a  continuation 
award  is  made.  If  at  any  time  dxiring  a 
budget  period  it  becomes  apparent  to 
the  Secretary  that  the  amount  of  Federal 
funds  awarded  and  available  to  the 
grantee  for  that  period,  including  any 
unobligated  balance  carried  forward 
from  prior  periods,  exceeds  the  grantee's 
needs  for  the  period,  the  Secretary  may 
adjust  the  amounts  awarded  by 
withdrawing  the  excess.  A  budget 
period  is  an  interval  of  time  (usually  12 
months)  into  which  the  project  period  is 
divided  for  funding  and  reporting 
purposes. 

{  57.4008   What  addMonai  Department 
reguialione  apply  to  granloeo? 

Several  other  regulations  apply  to 
grants  under  this  subpart. 

These  include,  but  are  not  limited  to: 
42  CFR  Part  SO,  Subpart  D-^hiblic 

Health  Service  grant  appeals 

procedure 
45  CFR  Part  16— Procedures  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  Part  46— Protection  of  human 

subjects 
45  CFR  Part  74— Administration  of 

grants 
45  CFR  Part  75 — Informal  grant  appeals 

procedures 
45  CFR  Part  80 — Nondiscrimination 

under  programs  receiving  Federal 

assistance  through  the  Departmeht  of 

Health  and  Hiunan  Services 

effectuation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964 
45  CFR  Part  81 — Practice  and  procedure 

for  hearings  under  Part  80  of  this  Title 
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45  CFR  Part  83-^egu1ation  for  the 
administration  and  enforcement  of 
sections  799A  and  845  of  the  Public 
Health  Service  Act  * 

45  CFR  Part  84 — Nondiscrimination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  bom 
Federal  financial  assistance 

45  CFR  Part  86 — Nondiscrimination  on 
the  basis  of  sex  in  education  programs 
and  activities  receiving  or  benefiting 
from  Federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on 
the  basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance 

857.4008    Wtiat  other  audH  and  inspection 
re(|uiremenia  appiy  to  granteesr 

Each  grantee  must  in  addition  to  the 
requirement  of  45  CFR  Part  74,  meet  the 
requirements  of  section  705  of  the  Act 
concerning  audit  and  inspection. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0015-0128.) 


{57.4010 

The  Secretary  may  impose  additional 
conditions  in  the  grant  award  before  or 
at  the  time  of  the  award  if  he  or  she 
determines  that  these  conditions  are 
necessary  to  assure  or  protect  the 
advancement  of  the  approved  activity, 
the  interest  of  the  public  health,  at  ihe 
conservation  of  grant  funds. 

[FR  Do&  88-2701  Filed  2-«-88: 6>45  am] 
■UNM  coot  4M»-ts-a 


Health  Care  FinancInQ  Administration 

42CFRPart405 

IBERC-408-F] 


Payment  fOr 

Countries  Of 
Other  Than 


Kidneys  Sent  to 
Transplanted  In 
Medicare  Beneficiaries 

AOENCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 


;  These  final  regulations 
exclude  ftom  Medicare  payments  made 
to  organ  procurement  organizations  the 
costs  associated  with  kidneys  sent  to 
foreign  countries  or  transplanted  in 
patients  other  than  Medicare 
beneficiaries. 

In  addition  to  reducing  Medicare 
expenditiues  by  eliminating  Medicare 
subsidization  of  the  costs  of  kidneys 
sent  to  foreign  countries  or  transplanted 


>  Section  TgSA  of  the  Public  Health  Service  Act 
W8I  redesignated  as  section  704  by  Pub.  L  04-484: 
section  845  of  the  Public  Health  Service  Act  was 
redesigttated  as  section  8S5  by  Pub.  L  94-63. 


in  patients  other  than  Medicare 
beneficiaries,  we  intend  these 
regulations  to  increase  the  availability 
of  kidneys  to  Medicare  beneficiaries 
who  are  suitable  transplant  candidates. 
This  could  result  in  medical  and  social 
benefits  for  transplanted  patients,  and 
reductions  in  Medicare  expenditures 
because  kidney  transplantation  is  more 
cost-effective  than  maintaining 
beneficiaries  on  kidney  dialysis. 
DATE:  These  regulations  are  effective  on 
March  8, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Homey,  (301)  966-4554. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Social  Seciuity  Amendments  of 
1972  (Pub.  L  92-603)  extended  Medicare 
coverage  to  individuals  with  end  stage 
renal  disease  (EBRD)  who  require 
dialysis  or  transplantation.  Section  1881 
of  the  Social  Security  Act  (the  Act) 
provides  for  Medicare  payment  for 
kidney  transplantation.  One  of  the  major 
components  of  kidney  transplantation  is 
the  retrieval  of  organs  through  an  organ 
procurement  organization  (OPO).  An 
OPO,  whether  independent  or  hospital- 
based,  is  defined  in  Medicare 
regulations  (42  CFR  485.302  as  puUished 
on  March  1, 1968. 53  FR  6528)  as  an 
organization  that  performs  or 
coordinates  the  performance  of 
retrieving,  preserving,  and  transporting 
organs  and  maintains  a  system  to  locate 
prospective  recipients  for  available 
organs. 

Since  the  inception  of  the  ESRD 
program,  OPOs  have  procured  kidneys 
from  donors.  Once  kidneys  are 
retrieved,  the  OPO  searches  for  and 
identifies  acceptable  recipients  and 
coordinates  transporting  these  kidneys 
to  other  OPOs,  transplant  centers  or 
foreign  countries.  The  OPO  places 
kidneys  with  a  transplEuit  organization 
based  on  the  beat  possible  match  of 
tissue  type,  blood  type,  etc.,  as  well  as 
consideration  for  cold  ischemic  time  (the 
amount  of  time  a  kidney  has  been 
outside  the  body  and  packed  on  ice). 
transportation  distance,  etc. 

The  Medicare  program  pays 
separately  for  kidney  acquisition 
services  and  kidney  transplantations. 
The  OPO  bills  each  of  the  organizations 
that  receive  kidneys  a  standard 
acquisition  charge  for  each  kidney.  The 
standard  acquisition  charge  refiects  the 
cost  of  removing,  preserving,  and 
transporting  a  kidney,  etc.  While  a 
hospital-based  OPO  develops  its  own 
charge,  an  independent  OPO's  charge  is 
developed  by  its  Medicare  fiscal 
intermediary  based  on  the  OPO's  costs 
of  operating.  These  standard  acquisition 


charges  become  the  interim  payment  for 
each  OPO.  The  OPO  submits  its  cost  of 
operating  on  a  cost  report  at  the  end  of 
its  fiscal  year.  The  cost  report  details 
both  the  costs  of  procuring  kidneys  and 
the  amounts  received  fitim  the  shipment 
of  kidneys  to  other  OPOs,  transplant 
centers,  military  hospitals,  Veterans 
Administration  (VA)  hospitals,  and 
foreign  countries.  The  net  difference 
between  the  total  cost  and  the  total 
amoimt  received  represents  the  amount 
due  to  or  from  the  intermediary. 

The  Medicare  program  has  always 
paid  the  total  costs  of  OPOs  because  we 
assiuned  that  all  kidneys  pnxnued  were 
for  Medicare  beneficiaries.  However,  we 
now  realize  that  this  assumption  is 
incorrect  and  that  technology  has 
allowed  a  significant  number  of  kidneys 
to  be  shipped  overseas.  Since  the 
Medicare  program  has  been  paying  the 
cost  of  procuring  kidneys  shipped 
overseas  or  transplanted  into  patients 
other  than  Medicare  beneficiaries,  we 
believe  that  some  action  needs  to  be 
taken.  It  is  now  necessary  to  amend  the 
regulations  in  order  to  effectuate  the 
statutory  principles  embodied  in  section 
1861(v}(l)(A)  of  the  Act  Section 
1861(v)(l)(A)  of  the  Act  requires  that  the 
cost  of  services  be  borne  by  the 
appropriate  payer.  Accordkigly,  the  cost 
associated  with  the  kidneys  not  used  by 
Medicare  beneficiaries  must  be  borne 
by  the  responsible  individual  or  third 
party  payer.  Medicare  is  precluded  from 
paying  any  costs  associated  with 
kidneys  not  used  by  Medicare 
beneficiaries. 

On  March  2, 1988,  we  published  a 
proposed  rule  (53  FR  6672)  that  would 
exclude  the  costs  associated  with 
kidneys  sent  to  foreign  countries  or 
transplanted  in  patients  other  than 
Medicare  beneficiaries  from  Medicare 
payments  made  to  OPOs. 

n.  Provisioos  of  the  Piopoeed  Rule 

The  preamble  to  the  March  2, 1988 
proposed  rule  (53  FR  6673)  includes  an 
explanation  of  current  kidney 
transplantation  practices  and  the 
proposed  regulation  provisions  and 
rationale.  The  final  regulation  provisions 
that  appear  in  section  IV  of  this 
preamble  restate  the  proposed 
regulation  provisions,  with  the  few 
exceptions  noted  in  that  section. 

m.  Analysis  of  and  Responses  to  Public 
C<munents 

We  received  10  timely  comments  in 
response  to  the  March  2, 1988  proposed 
rule.  Comments  were  submitted  by 
OPOs,  a  nurses'  association,  and  two 
group  health  insiuance  organizations. 
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The  major  comments  and  our  responses 
follow. 

Comment  Some  commenters 
suggested  that  we  require  that  all  organs 
be  procured  through  the  national  Organ 
ftwurement  and  Transplantation 
Network  (OPTN)  before  sending  them  to 
a  foreign  country.  They  also  believe  that 
kidneys  should  not  be  sent  to  a  foreign 
country  unless  all  costs  are  paid  by  the 
foreign  transplant  center. 

Response:  All  Medicare'K:ertif{ed 
OPOs  are  required  to  query  the  OPTN 
system  for  a  suitable  recipient  in  the 
United  States  if  the  procured  organs 
cannot  be  used  locally.  We  agree  that 
this  is  a  necessary  requirement  to 
ensure  diat  there  is  not  a  suitable 
recipient  in  this  country.  However,  it  is 
not  the  responnbility  of  the  OPTN  to 
arrange  or  coordinate  the  exportation  or 
importation  of  organs,  and  OPSs  are  free 
to  make  these  arrangements  directly.  As 
for  payment  it  is  the  responsibility  of 
the  OPO.  not  the  OPTN,  to  assure  that 
the  foreign  transplant  center  pays  the 
costs  of  the  organ. 

CommenL-  One  oommenter  stated  that 
Canada  should  not  be  characterized  as  a 
foreign  country  because  of  its 
willingness  to  share  organs. 

Response:  We  cannot  accept  this 
suggestion.  Section  1862(a)(4)  of  the  Act 
and  Medicare  regulations  at  42  CFR 
405.313  preclude  reimbursement  by  the 
Medicare  program  for  services 
performed  outside  the  United  States. 
Therefore,  any  organs  sent  to  redpiento 
in  Canada  will  be  treated  as  organs  sent 
to  a  foreign  country.  Of  course,  nothing 
in  this  requirement  need  impede  organ 
transfers  betwreen  the  two  countries 
provided  that  proper  cost  accounting 
and  billing  procedures  are  followed. 

Comment  Several  commenters 
expressed  concerns  that  implementing 
these  regulations  would  result  in  an 
unrecoverable  financial  loss  to  nonprofit 
OPOs  or  an  increase  hi  the  discard  rate. 

Response:  The  Medicare  program  has 
always  tried  to  ensure  that  it  pays  only 
for  the  services  furnished  to  its 
beneficiaries.  Services  furnished  to 
other  than  Medicare  beneficiaries 
should  be  paid  by  those  patienU  or  their 
third-party  payers.  We  are  not 
prohibiting  an  OPO  from  sending  organs 
to  a  foreign  country,  we  are  simply  not 
reimbursing  these  costs  imder  the 
Medicare  program.  Section  1861(v)(l)(A) 
of  the  Act  requires  the  Medicare 
program  to  pay  only  for  the  services 
furnished  to  Medicare  beneficiaries. 

While  it  is  true  that  OPOs  are  at  risk 
for  any  financial  loss  that  may  occur,  we 
believe  that  there  has  been  ample  time 
for  OPOs  to  set  up  memoranda  of 
understanding  or  lines  of  credit  with 


selected  foreign  transplant  programs  to 
ensure  payment  for  these  organs. 

Comment  We  received  a  comment 
that  criticized  excluding  from  Medicare 
payment  the  cost  of  kithieys  "when  aU 
attempts  to  utilize  the  organs  in 
Medicare  beneficiaries  have  failed".  The 
commenter  believes  that  kiuneys  will  be 
wasted. 

Response:  We  agree  that  some  of 
these  kidneys  may  be  wasted  if  not  used 
in  this  country  or  sent  to  a  foreign 
transplant  center.  Costs  for  kidneys  that 
are  wasted  and  not  used  either  in  this 
country  or  in  a  foreign  country  will  be 
included  in  the  OPOs'  cost  reports  and 
paid  by  Medicare  based  on  the  ratio  of 
Medicare  kidneys  to  total  kidneys. 
However,  we  believe  that  when  a 
kidney  is  shipped  to  a  foreign  country 
and  used  in  that  country,  the  Medicare 
program  should  not  be  responsible  for 
the  cost  of  that  kidney.  Accordingly,  if  a 
kidney  is  sent  to  a  foreign  country, 
Medicare  will  not  longer  subsidize  the 
cost  of  procuring  that  kidney. 

Comment  In  an  effort  to  encoiirage 
the  use  of  kidneys  in  this  country  rather 
than  sending  them  to  foreign  countries,  a 
commenter  suggested  that  we  increase 
the  length  of  stay  limits  under  the 
diagnosis  related  group  (DRG).  The 
commenter  believes  that  this  suggestion 
may  encourage  physicians  to  use 
kidneys  that  have  been  preserved  longer 
than  40  hours. 

Response:  First,  we  beheve  it  is 
necessary  to  point  out  Medicare  does 
not  have  any  length  of  stay  limits  for 
transplanation  or  for  any  other  DRG. 
Secondly.  Medicare  has  two  methods 
that  tvill  allow  a  facility  to  receive 
additional  reimborsement  for  atypical 
cases.  Additional  DRG  paymenta  are 
available  to  hospitals  when  the  length  of 
stay  for  a  transplant  exceeds  a  specific 
number  of  days,  or  when  the  cost  of 
services  exceeds  prescribed  thresholds 
(See  §i  412.82  and  412.84.).  Aoconlingly. 
there  is  no  payment  barrier  to  the  use  of 
kidneys  that  have  been  preserved  in 
excess  of  40  hours  and  we  see  no  reason 
to  increase  the  DRG  payment  for  these 
kidneys. 

Comment  One  commenter  explained 
a  long-standing  reciprocal  organ 
acquisition  arrangement  its  OPO  has 
with  a  U.S.  military  hospital  in  its  area. 
The  military  renal  transplant  program 
(MRTP)  is  a  recipient  of  kidneys  for 
transplant  from  the  OPO.  The  OPO  and 
MRTP  developed  a  Memorandum  of 
Understanding  due  to  the  fact  that 
militfiry  hospitals  have  no  system  that 
allows  them  to  charge  civilian  OPOs  for 
organ  recovery  costs.  MRTP  gets  first 
choice  on  kidneys  recovered  from 
military  hospitals,  although  only  44  of 
the  124  organs  proctired  in  the  past  5 


years  were  retained  by  the  MRTP. 
Eighty  organs  were  used  by  Medicare 
certified  transplant  centers.  For  kidneys 
retained  by  the  MRTP,  there  are  no 
charges  by  either  the  OPO  or  the 
military  hospital  for  their  respective 
organ  recovery  costs.  Under  this  long- 
standing arrangement  the  commenter 
believes  its  OPO  would  be  adversely 
affected  by  the  proposed  regulation  and 
increased  costs  to  the  OPO  and  the 
Medicare  program  would  result 

Response:  As  a  retalt  of  this  long- 
standing arrangement  that  is  beneficial 
to  the  Medicare  program,  we  find  it 
necessary  to  revise  the  proposed 
regulation  so  that  equitable 
reimbursement  to  thie  OPO  is 
maintained.  Any  special  arrangement 
such  as  the  one  mentioned  above  that 
was  in  effect  before  March  3. 1988  (the 
publication  date  of  the  proposed  rule) 
will  be  accepted.  For  these  cases,  the 
kidneys  procured  by  an  OPO  at  a 
mihtary  renal  transplant  hospital  and 
retained  for  transplant  at  the  hospital 
will  be  deemed  as  Medicare  kidneys  for 
cost  reporting  statistical  purposes. 
While  we  know  of  no  other  special 
arrangements,  if  any  similar 
arrangementa  existed  before  March  3. 
1988.  the  OPO  must  submit  a  request  to 
the  fiscal  intermediary  for  review  and 
approval  of  these  arrangements.  Absent 
a  special  arrangement  that  existed 
before  March  3. 198a  all  kidneys  sent  to 
a  non-Medicare  institution  are  to  be 
treated  as  non-Medicare  kidneys. 

Comment  A  commenter  stated  that 
included  in  its  hospital-based  transplant 
program  costa  are  a  significant  amount 
of  pre-transpiant  costs  and  living  related 
donor  costs  that  would  be  partially 
excluded  if  a  kidney  was  shipped  to  a 
foreign  country  or  transplanted  into  a 
patient  other  than  a  Medicare 
beneficiary.  The  commenter  suggested 
that  these  costs  be  removed  before  any 
computation  that  would  eliminate  the 
cost  of  kidneys  sent  to  foreign  countries 
or  transplanted  into  patients  other  than 
Medicare  beneficiaries. 

Response:  With  respect  to  pre- 
transplant  costs,  we  believe  that  the 
costs  of  laboratory  tests  for  waiting  list 
candidates  are  legitimate  costs  that 
should  be  included  with  the  non- 
Medicare  kidney  cost  allocation.  Living 
related  costs  are  normal  hospital 
procurement  costa  that  should  be 
included  in  the  overall  cost  The  amount 
of  non-Medicare  costa"^  that  will  be 
removed  will  be  a  proportionate  share 
of  an  average  of  the  total  costs  incurred 
by  the  transplant  center.  In  fact,  living 
related  acquisition  costs  are  not 
significantly  different  from  cadaveric 
acquisition  costa.  Based  on  these 
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considerations,  we  do  not  see  the  need 
for  the  more  sophisticated 
recordkeeping  system  that  this  change 
will  require. 

Comment  One  commenter  questioned 
the  proper  handling  of  patients  who  are 
in  their  first  12  months  of  ESRD 
coverage  and  who  are  partially  or 
totally  covered  by  group  health 
insurance.  The  commenter  questioned  if 
these  secondary  payer  situations  would 
be  considered  Medicare  transplanta  or 
non-Medicare. 

Response:  We  plan  to  treat  secondary 
payer  issues  in  exactly  the  same  manner 
as  we  do  all  other  hospital  services. 
Specifically,  if  a  beneficiary  has  primary 
insurance  coverage  and  payment  by  the 
primary  payer  satisfies  die  liability  of 
the  Medicare  program,  the  transplant 
will  be  considered  a  non-Medicare 
transplant  for  post  reporting  purposes.  If 
the  primary  payer  does  not  satisfy  all  of 
the  Medicare  program's  liability,  the 
transplant  will  be  considered  a 
Medicare  transplant  for  cost  reporting 
purposes.  This  is  consistent  with 
Medicare  billing  and  cost  reporting 
instructions. 

Comment  One  commenter  stated  that 
it  is  possible  for  an  OPO  to  sell  an  organ 
to  a  foreign  transplant  center  in  excess 
of  ita  cost  The  commenter  believes  that 
this  situation  conflicta  with  section  301 
of  the  National  Organ  Transplant  Act 
(Pub.  L  98-507),  which  prohibita  the  sale 
of  human  organs  in  excess  of  the  cost  to 
acquire  them. 

Response:  We  are  also  concerned 
%vith  the  sale  of  human  organs  for  a 
profit  Even  though  this  r^ulation  is 
silent  on  the  issue,  we  expect  all 
intermediaries  that  discover  what 
appears  to  be  a  profit-making 
arrangement  for  not  only  kidneys  but 
any  human  organs,  to  notify  the  Office 
of  the  Inspector  General. 

Comment  Several  commenters 
mentioned  that  it  is  impossible  for  an 
OPO  to  know  whether  or  not  the 
recipient  at  the  transplant  center  is  a 
Medicare  beneficiary. 

Response:  As  stated  in  the  proposed 
rule  (53  FR  6674)  any  kidney  sent  to  a 
Medicare-certified  transplant  center 
from  an  OPO  will  be  assumed  to  be 
used  for  Medicare  beneficiaries.  Once 
the  kidney  is  received  by  the  transplant 
center,  actual  transplant  experience  will 
dictate  the  cost  report  treatment  of  these 
organs.  In  addition,  as  mentioned  above, 
kidneys  sent  to  U.S.  military  transplant 
hospitals  will  be  treated  as  Medicare 
kidneys  on  the  OPO's  Medicare  cost 
report. 

IV.  Provisions  of  this  Final  Rule 
The  regulation  provisions  of  this  final 


rule,  for  the  most  part,  restate  the 
regidation  provisions  of  the  proposed 
rule.  The  final  rule  differs  fit)m  the 
proposed  rule  in  that  we — 

•  Replaced  the  term  "organ 
procurement  agency  (OPA)"  with  "organ 
procurement  organization  (OPO)"  to 
conform  the  language  to  final 
regulations  that  were  published  on 
March  1, 1988  (53  FR  6526)  for  OPOs  and 
oigan  procurement  protocols: 

•  Replaced  the  use  of  the  term 
"harvest"  with  "procure"  in  response  to 
conunenta  we  received:  and 

•  Revised  the  examples  we  used  in 
discussing  the  regulation  provisions  in 
response  to  concerns  raised  by 
commenters  about  military  hospitals 
and  the  nimiber  of  nonviable  kidneys. 

For  the  reasons  explained  in  the 
proposed  rule,  we  are  adding  a  new 
regulation  section  (42  CFR  413.179)  that 
applies  to  all  OPOs  and  any  Medicare- 
certified  transplant  centers  that  claim 
kidney  acquisition  costa  on  worksheet 
D-6  of  the  Hospital  Cost  Report  (HCFA- 
2552).  (42  CFR  Part  413  was  estabhshed 
on  September  30, 1986,  at  51  FR  34790.) 
We  will  require  that  kidneys  sent  to 
foreign  transplant  centers  or 
transplanted  in  patients  other  than 
Medicare  beneficiaries  be  excluded 
from  Medicare  paymenta  to  OPOs. 
OPOs  that  send  kidneys  to  foreign 
countries  must  ensure  that  they  receive 
the  full  amount  from  the  foreign 
transplant  centers  for  procurement  and 
transportation  of  the  kidneys.  We  will 
require  OPOs  to  separate  costs 
associated  with  kidneys  that  are  sent  to 
foreign  countries  or  transplanted  in 
patienta  other  than  Medicare 
beneficiaries  from  Medicare  allowable 
costs  prior  to  final  settlement  by  the 
Medicare  fiscal  intermediary,  llie  fiscal 
intermediary  will  compute  the  ratio  of 
the  number  of  kidneys  used  for 
Medicare  beneficiaries  to  the  total 
number  of  kidneys  used  and  adjust  the 
costa  for  kidneys  sent  to  foreign 
countries  or  transplanted  in  patients 
other  than  Medicare  beneficiaries.  For 
this  purpose,  kidneys  furnished  to  other 
OPOs  or  Medicare-certified  transplant 
centers  in  the  United  States  will  be 
assumed  to  be  used  for  transplanta  in 
Medicare  beneficiaries.  As  explained 
earlier  in  our  response  to  a  comment,  we 
will  treat  kidneys  sent  to  U.S.  military 
institutions  in  the  same  manner  as 
kidneys  sent  to  any  other  Medicare- 
certified  transplant  centers  from  an 
OPO.  Accordingly,  any  kidney  sent  to  a 
Medicare-certified  transplant  center  or 
to  one  of  the  two  U.S  military  transplant 
centers  by  a  certified  OPO  will  be 
deemed  to  be  a  Medicare  kidney  for 


reimbursement  purposes  on  the  OPO's 
cost  report.  However,  any  costs 
associated  with  kidney  transplanta  for 
patients  other  than  Medicare 
beneficiaries  that  are  performed  in 
transplant  centers  will  be  excluded  from 
total  costs  of  the  transplant  centers, 
thereby  excluding  them  fit)m  Medicare 
reimbursement  (The  Medicare  program 
will  continue  to  pay  for  its  proportionate 
share  of  costs  incurred  in  procuring 
kidneys  that  were  not  transplanted.) 

We  issued  contractor  operating 
instructions  to  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15- 
2,  Part  n.  Chapter  21)  in  January  1987 
that  require  all  OPOs  to  maintain  a  log 
detailing  placement  efforts  effective 
February  4. 1987.  (In  the  proposed  rule. 
we  inadvertently  referred  to  January 
1988  instructions.)  This  is  intended  to 
document  the  efforts  that  OPOs  are 
making  to  place  kidneys  in  Medicare 
beneficiaries  before  shipping  kidneys 
overseas. 

We  have  detailed  below  two 
examples  using  identical  data  that  show 
the  method  of  reimbursing  OPOs  for 
kidney  acquisition  costs  under  the 
current  and  revised  methodologies. 

Total  Kidneys— 130 
Total  Usable  Kidneys— 120      ' 
Total  Nonviable  Kidneys — 10 
Total  Foreign  Kidneys — 20 
Total  Military  Kidneys— 10 
Total  VA  Kidneys— 10 
Total  Cost— $1,200,000  * 
Foreign  Revenue — $25,000  • 
Military  Revenue — $100,000 
VA  Revenue— $100,000 
Paymenta  from  Other  OPOS  or 
Transplant  Centers— $850,000 

A.  Current  Methodology 

Under  the  current  methodology,  the 
total  cost  of  procuring  kidneys  is 
reduced  by  die  revenue  received  and  the 
balance  is  the  amount  due  to  or  from  the 
Medicare  fiscal  intermediary.  Using  the 
above  data  in  the  computation  below, 
the  amount  the  Medicare  fiscal 
intermediary  will  pay  the  OPO  will  be 
$125,000  on  final  settlement 


'  Induded  in  the  SlJOO.000  total  cost  are  cmIs 
SMOcialed  with  nonviable  [unusable)  kidneys.  The 
Medicare  program  will  continue  to  pay  for  its 
proportionate  share  of  costs  incurred  in  procuring 
kidneys  that  were  not  transplanted. 

*  It  is  expected  that  the  revenue  from  the  sale  of 
kidneys  to  foreign  countries  will  increase.  As  a 
result,  the  OPO  will  receive  the  same 
reimbursement  in  total,  but  more  will  come  from  the 
foreign  country  rather  than  from  the  Medicare 
program. 
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.,^:.- SI  .200,000 
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850.000 


1125,000 


R  Revised  Methodology 

Under  the  revised  methodology,  an 
OPO's  total  cost  for  all  kidneys  is 
reduced  by  the  costs  associated  with 
kidneys  transplanted  in  patients  other 
than  Medicare  beneficiaries  or  sent  to 
foreign  countries  regardless  of  income 
received  from  these  sources.  Using  the 
above  data  in  the  computation  below, 
the  amount  the  OPO  will  pay  the 
Medicare  program  at  the  end  of  the 
OPO's  fiscal  year  is  Ssaooa 

Step  1 — Compute  the  Medicare  Ratio 


(Medicare 

Usable 

Kidneys) 

90 


rrotal     -         (Total 
usable  Foreign  ft 

Kidneys)  VA 

Kidneys) 


120 


30 


Medicare 
Ratio 


75 


Medicare  Usable 
Kidneys 

Total  Usable  Kidneys 


90 
UO 


Step  2 — Compute  Medicare  Allowable 
Costa 


Total   cost   (net  of 

costs  (or  exixrted  ludnsys) 

Multiplied  t)y  M«dKar«  ratio  (.75).. 

ModKiis  coals 


$1,200,000 
X  .75 

900,000 


kom  OfOa.  MWaiy 

twyi<ilt_  and  tnnaplwil  oanlsre 

tort     ' 


-060.000 


Batanos  dua  Msdteara  Pro- 
gram feom  OPO 


t(SO.0OO) 


In  the  above  example.  Medicare 
payments  will  decrease  from  $075.(XX) 
tmder  the  current  system  to  $0(X),000 
under  the  revised  systenL  OPOs  may 
recoup  costs  of  kidneys  from  patients 
other  than  Medcicare  beneficiaries  or 
foreign  countries  that  receive  the 
kidneys. 

IV.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  pubhsh  a 
regulatory  impact  analysis  for  any  final 
regulations  that  are  likely  to  meet 
criteria  for  a  "major  rule."  A  major  rule 
is  one  that  results  in: 

(1)  An  annual  effect  on  the  economy 
of  tlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  any  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

In  addition,  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601-612),  we  prepare  and  publish 
a  regulatory  flexibility  analysis  for  final 
regulations  unless  the  Secretary  certifies 
that  the  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA,  we  consider  OPOs  to  be  small 
entities. 

Currently,  there  are  72  OPOs,  50  of 
which  are  independent  (that  is,  not 
hospital-based).  We  expect  that  the 
revised  system  will  result  in  reduced 
payments  to  some  OPOs,  since  the 
Medicare  program  will  no  longer 


subsidize  the  costs  of  kidneys  that  are 
sent  to  foreign  countries  or  transplanted 
in  patients  other  than  Medicare 
beneficiaries.  It  will  result  in  some 
program  savings,  estimated  to  be 
approxiamtely  $1  million  for  the  first  full 
year  of  implementation  of  'his 
regulation.  While  we  expect  that  some 
OPOs  will  experience  reductions  in 
Medicare  revenues,  these  reductions 
will  not  be  substantial  unless  an  OPO 
provides  a  disproportionately  large 
number  of  kidneys  to  foreign  countries. 
This  rule  will  have  an  adverse  effect  on 
total  revenue  only  if  an  OPO  is  unable 
to  obtain  payment  for  the  costs 
associated  with  kidneys  transplanted 
into  patients  other  than  Medicare 
beneficiaries  or  sent  to  foreign 
countries.  We  do  not  beheve  this  is 
likely:  rather,  we  believe  that  OPOs  will 
be  able  to  recover  their  costs  not 
reimbursed  by  Medicare  from  patients 
other  than  Medicare  beneficiaries  and 
foreign  transplant  centers. 

As  discussed  above,  one  potential 
consequence  of  this  change  will  be  an 
increase  in  the  number  of  kidneys 
available  for  Medicare  beneficiaries 
who  need  transplants.  To  the  extent  that 
this  potential  is  realized,  there  will  be 
resulting  reductions  in  Medicare 
expenditures  since  patients  can  be 
transferred  from  more  costly  dialysis  to 
less  costly  transplantation.  These 
savings  will  be  contingent  on  matching 
kidneys  with  appropriate  recipients 
within  a  time  period  considered 
acceptable.  To  some  extent  this  may 
depend  on  whether  U.S.  surgeons  accept 
kidneys  with  a  longer  cold  ischemic  time 
for  transplantation.  Thus,  the  savings 
are  not  estimable. 

We  have  determined  that  this 
regulation  does  not  meet  the  criteria  of 
E.0. 12291  and  does  not  require  a 
regulatory  impact  analysis.  Also,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  OM  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  •»  a  hospital  with 
fewer  than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

V.  Information  Collection  Requirements 

This  rule  contains  no  information 
collection  requirements,  therefore,  it 
does  not  come  imder  the  provisions  of 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3501). 

VL  List  of  Subjects  in  42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facibties,  Fteelth 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirenents.  Rural  areas.  X-rays. 

For  the  reaaoos  set  oat  in  the 
preamble.  Title  42.  Part  413  is  amended 
as  follows: 

PART  413— PmmaPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

Subpart  H— Payment  for  End-Stage 
Renal  Disease  (ESRD)  Services 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Audiority:  Sections  1102, 1122. 1814(b), 
1815, 1833(a),  18ei(v).  1871, 1881,  and  1888  of 
the  Social  Security  Act  as  amended  (42  U.S.C. 
1302, 13208-1.  1395f(b).  1395g.  13951(a), 
ISgSxfv).  1395hh,  139Sit.  and  1395ww). 

2.  Section  413.179  is  added  to  Subpart 
H  to  read  as  follows: 

§413.179    Organ  procurement 
organizations'  (OPOsl  or  transplant 
centers'  costs  for  Icidneys  sent  to  foreign 
countries  or  trsnsplanted  in  palisnts  othsr 
titan  INedlcare  beneficiaries 

An  OPO's  or  transplant  center's  total 
costs  for  all  kidneys  is  reduced  by  the 
costs  associated  with  procuring  kidneys 
sent  to  foreign  transplant  centers  or 
transplanted  in  patients  other  than 
Medicare  beneficiaries.  OPOs,  as 
defined  in  §  485.302  of  this  chapter,  must 


separate  costs  for  procuring  kidneys  that 
are  sent  to  foreign  transplant  centers 
and  kidneys  transplanted  in  patients 
other  than  Medicare  beneficiaries  from 
Medicare  allowable  costs  prior  to  final 
settlement  by  the  Medicare  fiscal 
intermediaries.  Medicare  costs  are 
based  on  the  ratio  of  the  number  of 
usable  kidneys  transplanted  into 
Medicare  beneficiaries  to  the  total 
niunber  of  usable  kidneys  applied  to 
reasonable  costs.  Certain  long-standing 
arrangements  that  existed  before  March 
3, 1988  (for  example,  an  OPO  that 
procures  kidneys  at  a  military  renal 
transplant  hospital  for  transplant  at  that 
hospital),  will  be  deemed  to  be  Medicare 
kidneys  for  cost  reporting  statistical 
purposes.  The  OPO  must  submit  a 
request  to  the  fiscal  intermediary  for 
review  and  approval  of  these 
arrangements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare  Hospital 
Insurance  and  No.  13.774,  Sappleotentary 
Medical  Insuraace) 

Dated:  September  la  1968. 
Williani  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  November  21, 1968. 
Otis  R.  Bowen, 
Secretary. 
(PR  Doc.  89-2700  Filed  2-3-80;  8:45  am} 

BILLMO  CODE  4120-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dodtet  No.  88-153;  ftM-62731 

Radio  Broadcasting  Service^ 
McFariand.CA 

agency:  Federal  Commtmications 

Commission. 

action:  Final  tvle. 

SUMMARV:  This  document  substitutes 
Channel  275B1  for  Channel  275A  at 
McFarland,  California,  and  modifies  the 
Class  A  license  of  Caballero  Spanish 
Media,  Inc.  for  Station  KXEM-FM,  as 
requested,  to  specify  operation  on  the 
higher  class  chaimel,  thereby  providing 
that  commtmity  with  its  first  wide 
coverage  area  FM  service.  Reference 
coordinates  for  Channel  275B1  at 
McFarland  are  35-29-33  and  119-11-43. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECnVE  DATE:  March  16. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 


tUFPLEMENTAflV  MFORMATION:  This  is  a 
summary  of  the  Conunission's  Report 
and  Order.  MM  Docket  No.  88-153. 
adopted  December  14, 1988,  and 
released  January  30, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037^ 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Audwrity:  47  U.S.C  154.  303. 


$73,202    [Amsnaedl 

2.  Section  73.202p)).  the  Table  of  FM 
Allotments  for  California,  is  amended 
by  revising  the  entry  for  McFarland  by 
deleting  Channel  275A  and  adding 
Channel  275B1. 

Federal  Communications  Commission. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[PR  Doc.  88-2724  Filed  2-3-80:  8:45  am) 
sutwo  coes  «yti-a»4» 


47  CFR  Pvt  73 
(MM  Docket  No.  ••-32; 


Radio  Broadcasting  Services;  Linton, 
IN 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY.  Uris  document  substitutes 
Chaimel  227B1  for  Channel  228A  at 
Linton,  Indiana,  and  modifies  the  Class 
A  license  of  Linton  Broadcasting 
Company.  Inc.  for  Station  WQTY(FM), 
as  requested,  to  specify  operation  on  the 
higher  class  channel,  thereby  providing 
that  community  with  its  first  wide 
coverage  area  FM  service.  Reference 
coordinates  for  Channel  227B1  at  Linton 
are  38-56-46  and  87-18-40.  With  this 
action,  the  proceeding  is  terminated.        ^ 

EFFECTIVE  DATE!  March  16, 1989. 

FOR  FURTHER  MFORMATION  CONTACT. 

Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 
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tumAaDiTAiiv  mromiATtON:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-32, 
adopted  December  21. 1989,  and 
released  January  30, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  14a 
Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Pert  73 

Radio  broadcasting. 

PART  79-{AMENOCD] 

1.  The  authority.citation  for  Part  73 
continues  to  read  as  follows: 

Autliarity:  47  U.&C  154. 303. 


{7X202    (AimndadI 

2.  Section  73.202(b],  the  Table  of  FM 
Allotments  for  Indiana,  is  amended  by 
revising  the  entry  for  Linton  by  deleting 
Channel  228A  and  adding  Channel 
227B1. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  89-2727  Filed  2-3-88: 8^46  am] 

MLLMQ  COM  t7ia-»Hi 


47  CFR  Part  73 

[MM  Dodwt  Na  8t-12S;  RM-61M] 

Radio  Broadowtlng  Servfcee;  Bastrop, 
LA 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

•UMMARV:  This  document  substitutes 
Channel  261 C2  in  lieu  of  channel  281A 
at  Bastrop.  Louisiana,  and  modifies  the 
license  of  Station  KMYQ-FM  to  specify 
operation  on  the  higher  class  chaimel.  as 
requested  by  Hagan  Broadcasting.  Inc. 
This  action  could  provide  Bastrop  with 
its  second  wide  coverage  area  FM 
station.  A  site  restriction  of  10.4 
kilometers  (6.5  miles)  south  of  Bastrop  is 
required  at  coordinates  32-41-28 
and  91-56-55.  With  this  action  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  March  16. 1989. 
FOR  FURTHCII  MFOflMATION  CONTACT 
Patricia  Rawlings,  (202)  634-«530. 
SUPPLCMENTAIIV  INFOmaATION:  This  is  a 
summary  of  the  Commission's  Report 


and  Ch^er,  MM  Docket  No.  88-128. 
adopted  December  21, 1988,  and 
released  January  30, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230)  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street.  NW..  Suite  14a 
Washington.  DC  20037. 

List  of  Subjects  in  47CFR  Psot  73 

Radio  broadcasting. 

PART73-[AMENOEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AndMirity:  47  U.8.C  154. 303. 

{73,202    [Amended] 

2.  t  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 
Louisiana,  by  removing  Channel  281A 
and  adding  Chaxuiel  261C2  at  Bastrop. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  89-2728  Filed  2-3-89;  8:45  am] 

■LUNQ  COOC  tTM-C'i-m 


47CFRPart73 

(MM  Docket  Na  8S-124;  RM-MTSl 

Radio  Broadcasting  Sarvicas;  Mots 
Point,  MS,  and  JacHaon,  AL 

AOINCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


n  This  document  substitutes 
FM  Channel  285C2  for  Channel  285A  at 
Moss  Point  Mississippi,  in  response  to  a 
petition  filed  by  Jackson  County 
Broadcasters.  Inc.  We  shall  also  modify 
the  license  of  Station  WKKY(FM)  to 
specify  operation  on  Channel  285C2  in 
lieu  of  Channel  285A  in  accordance  with 
1 1.420(g)  of  the  Commission's  Rules. 
The  coordinates  for  Channel  285C2  are 
30-24-21  and  88-24-20.  To  accommodate 
the  substitution  of  channels  at  Moss 
Point  it  is  necessary  to  substitute 
Channel  233A  for  Channel  285A  at 
Jackson,  Alabama.  Channel  233A  can  be 
substituted  for  Channel  285A  in 
compliance  with  the  Commission's 
spacing  requirements  at  the  current  site 
of  Station  WHOD.  Jackson.  The 
coordinates  for  Channel  233 A  are  31-32- 
38  and  87-52-30.  With  this  action  this 
proceeding  is  terminated. 
EFFECnvt  date:  March  16, 1989. 


KM  FURTHCII  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
sufflcmentary  information:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-124. 
adopted  December  20, 1988,  and 
released  January  30, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1019  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART73-(AMENDEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

{73,202    [Amended] 

2.  In  8  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  deleting  Channel  285A  and 
adding  Channel  285C2  at  Moss  Point. 

3.  In  {  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama  is  amended 
by  deleting  Channel  285A  and  adding 
Qiaimel  233A  at  Jackson. 

Federal  Communications  Commission. 

Steve  iCaminar, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

PH  Doc  89-2725  Filed  2-3-89;  &45  am] 

mama  coot  eria-oi-ii 


47  CFR  Part  73 

(MM  Dodwt  Na  8a-31;  RM-5482.  RM-584a, 
RM-S979,  Rtl-eiM,  RM-63«4,  and  RM- 
•385] 

Radio  Broadcasting  Sarvlcaa;  Moacow, 
oni  pana,  waniora,  Morenaao, 
Falmouth,  WlnctMStar,  Carroilton, 
EMzabathtown,  Dry  Ridga,  Somarsat, 
and  vmniamstown,  ICY 

AOCNCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


:  This  document  stays  the 
opening  of  the  filing  window  for  FM 
Channel  245A  at  Dry  Ridge,  Kentucky, 
allotted  in  MM  Docket  No.  88-31.  The 
window  period  for  filing  applications 
opened  on  January  30, 1989,  and  would 
have  closed  on  March  1. 1980. 
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FOR  RIRTNBI  WFORMATWN  COttrACT: 

Michael  Ruger.  Mass  Media  Bureau. 
(202)  632-6302. 

SUFFLCMENTARV  MFORMATION:  The  final 
rule  for  this  document  was  published  at 
54  FR  3781.  Jan.  26. 1989.  This  is  a 
summary  of  the  ConuBission's  Order 
Granting  Request  for  Stay,  MM  Docket 
No.  88-31.  adopted  Felmiary  1, 198a  and 
released  February  2. 1989.  The  full  text 
of  this  Conunissiapdeciaion  is  available 
during  business  boors  in  tlie  FCC 
Dockets  Branch  (Room  230),  1910  M 
SU«et  NW.,  Washington.  DC  The 
complete  text  of  this  decision  nay  also 
be  purdiased  from  the  Commission's 
copy  contractors,  international 
Transcrq>tion  Service.  (202)  8S7-3aoa 
2100  M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Ratfio  broadcasting. 

PART  73-[AIIENDE0] 

1.  The  anthorify  citation  for  Part  73 
contimies  to  read  as  follows: 

AuHiarity:  47  U.S.C.  164. 303. 
Federal  r.amMii^i^.yti^^g  CommissioB. 
Stave  KamiBar. 

Deputy  Chief.  Policy  tad  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  ae-aasa  Fikd  z-vas;  ma  bb) 


NATIOHAL  AEROMAtfTlCS  AND 
SPACE  AOWNtSTRATIOII 

48  CFR  Part  1637 

Change  to  NASA  FAR  Supplamant 
Concaming  Pension  PortaiblUty 

agency:  Office  of  Procurement 
Procurement  Policy  Division.  National 
Aeronautics  and  Space  Administration 
(NASA). 

action:  Tvaa\  rule. 

■UMMARV.  This  notice  amends  the 
NASA  Federal  Acquisition  Regtdation 
Suf>plement  (NFS).  Chapter  18  of  the 
Federal  Acquisition  Regulation  System 
in  Tide  48  of  the  Code  of  Federal 
Regulation*.  Tlus  rule  provides  NASA's 
po^cy  regarding  pension  portability  in 
service  contracts,  it  establishes  the 
conditions  and  approvals  required  to 
inclade  pension  porlabilify  provisions  in 
procurements. 

effective  date:  February  15, 198a 
FOR  FURTHER  INFORMATION  CONTACT: 

W.A.  Greene,  Chief,  Regulations 
Deveiopment  Branch,  Procurement 
Policy  Divinon  (Code  HP),  Office  of 
Procurement  NASA  Headquarters. 


Washington.  DC  20546,  Telephone:  (202) 
453-8923. 

SUPPLEMENTARY  INFORMATION: 

Badt^ound 

This  rule  was  published  for  comment 
as  a  proposed  rule  in  the  Fedec^ 
Register  of  December  13. 1988.  No 
comments  were  received. 

Impact 

The  Directm,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14, 1981  exempted 
certain  agency  procurement  re^ilations 
from  Executive  Order  12291.  TUs 
regulation  falls  in  this  category.  NASA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  e&ct  on  a 
substantial  number  irf  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.Q  602  et  seq.).  This  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1960. 

List  of  Subjects  in  48  CFR  Part  1837 

Government  procurement 
S-I-EvMs, 
Assistant  Admrniatmtor  for  Procurement 

1.  The  authority  citation  for  48  CFR 
Part  1837  continiies  to  read  as  follows: 

Aiitfaoritr  42  U&C  2473(c)(t). 

Subpart  1637.1— Sarvica  Contracting 

2.  Subpart  1837.1  is  amended  by 
adding  sections  1837.iau  1837.110.  and 
1837.170  to  read  as  follows: 

1*37.101    DeflnNkNie. 

Tension  portability"  means  the 
recognition  and  continuation  in  a 
successor  service  contract  of  the 
predecessor  service  contract's  pension 
rights  and  benefits  for  contractor 
employees. 


1837.110    Soiclfliow 
contract 


and 


The  contracting  officer  shall  obtain 
the  Assistant  Administrator  for 
I*rocurement*8  (Code  HP)  approval 
before  using  in  a  solicitation,  contract 
or  negotiated  contract  modification  for 
additional  work  any  installation- 
developed  clause  involving  pension 
portability. 

1837.170    Pewelon  portabilHy. 

It  is  NASA's  policy  not  to  require 
pension  portability  in  service  contracts. 
However,  if  it  is  in  the  Government's 
best  interest  NASA  may  consider  the 
inclusion  of  pension  portability 
requirements  in  a  service  contract  under 
the  following  conditions; 


(a)  Only  defined  contribution  plans 
shall  be  permitted  in  portabiKty 
provisions; 

(b)  At  a  minimum,  vesting  shall  be  100 
percent  at  contract  completion  or 
termination;  and 

(c)  There  must  be  a  clear  description 
of  the  plan,  including  coverage  regarding 
service,  pay.  and  benefits,  as 
appropriate,  fixim  prior  contractors. 

[FR  Doc  8»-2832  Filed  2-3-88:  8:45  am) 
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agency:  Research  and  Special  Programs 
Administration  (RSPA).  Department  of 
Transportation  (DOT). 
action:  Final  rule. 


;  This  final  rule  deletes 
references  to  certain  voluntary  design 
and  construction  standards  concerning 
cast  iron,  ductile  iron,  ivrought  steeL 
and  wrought  iron  pipe;  copper  pipe  and 
tubing;  well  casing  tubing  and  drill  pipe; 
bronze  flanges:  and  other  materials.  'The 
references  are  no  longer  needed  for 
safety  because  the  materials  have 
minimal  or  no  usage  in  new  gas  and 
hazardous  liquid  pipelines.  This  action 
significantiy  reduces  tlie  numh>er  of 
voluntary  standards  that  are  now 
incorporated  by  reference  in  Parts  192 
and  195  and  the  biutlen  of  keeping  these 
references  up-to-date. 
EFFECTIVE  DATE:  This  amendment  takes 
effect  March  a  1989. 
FOR  FURTHBI  INFORMATION  CONTACT 
Paul  J.  Cory.  (202)  365-4561,  or  the 
Dockets  Unit  (202)  366-4148,  regarding 
copies  ot  this  final  rule  or  other  material 
in  the  docket. 
SUPPLEMENTARY  information:    . 

Background 

RSPA  issued  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM), 
published  June  4. 1967  (52  FR  21067),  and 
a  Notice  of  Proposed  Rulemaking 
(NPRM),  published  July  1, 1988,  53  FR 
24968,  inviting  comment  on  the 
advisability  of  deleting  from  Parts  192 
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and  195  references  to  certain  voluntary 
design  and  construction  standards  of  die 
American  National  Standards  Institute 
(ANSI),  the  American  Society  for 
Testing  and  Materials  (ASTM),  and  the 
American  Petroleum  Institute  (API).  In 
addition,  based  on  comments  to  the 
ANFRM  on  the  question  of  what 
additional  standards  should  be  ^ 

considered  for  deletion,  certain 
standards  of  the  Manufacturer's 
Standardization  Society  of  the  Valve 
and  Fittings  Industry  (MSS)  were 
included  in  the  NPRM.  RSPA 
determined  that  the  references  may  no 
longer  be  needed  for  materials  that  have 
minimal  usage  in  new  construction  of 
gas  and  liquid  pipelines  and  deleting  the 
references  would  minimize  the  effort 
required  to  update  the  current  editions 
of  the  references  to  voluntary  standards 
in  Parts  192  and  195.  The  ANPRM  and 
the  NPRM  presented  RSPA's  arguments 
for  deleting  these  references.  In  most 
cases  deleting  references  involves 
revising  individual  Parts  192  and  195 
sections  to  eliminate  reference  to  the 
voluntary  standard.  In  Part  192, 
however,  some  references  are  expressed 
indirectly  by  referring  to  a  "listed 
specification,"  those  listed  in  section  I  of 
Appendix  B,  and  deleting  any  of  these 
references  involves  changing  Appendix 
E  In  Part  192  all  referenced  voluntary 
standards  are  listed  in  Appendix  A  to 
provide  names  and  addresses  of 
publishers.  In  Part  195  a  similar  listing  is 
in  1 195.3.  Thus,  deletion  of  referenced 
standards  also  involves  changes  to 
Appendix  A  of  Part  192,  (  195.3,  or  both. 

Comment  Summary 

There  were  20  letters  of  comment  to 
the  NPRM,  including  14  from  pipeline 
operators,  two  from  State  pipeline 
regulatory  agencies,  three  from  industry 
organizations,  and  one  from  a  fitting 
manufacturer.  Comments  generally 
agreed  with  the  actions  proposed  by  the 
notice;  however,  11  comments 
addressed  specific  sections  of  the 
proposal.  Significant  comments  and 
RSPA's  responses  are  discussed 
hereafter. 

Comment:  An  industry  association 
and  one  pipeline  operator  argued 
against  deletion  of  standards  for  ductile 
iron  pipe,  stating  that  if  the  corrosion 
standards  of  Part  192  permitted  its  use 
in  certain  soils  without  applying  a 
protective  coating  and  corrosion  control, 
assuming  costs  were  competitive,  they 
would  likely  install  ductile  iron.  They 
cited  their  own  good  record  with  ductile 
iron  pipe  as  {ustification. 

Response:  The  subject  of  corrosion 
requirements  on  ductile  iron  pipe  was 
discussed  at  length  in  the  NPRM  in 
response  to  comments  to  the  ANPRM. 


Briefly,  the  discussion  pointed  out  that 
when  the  Part  192  corrosion  standards 
were  published  in  1971,  there  were  no 
persuasive  arguments  given  to  exclude 
ductile  iron  pipe  from  the  requirements. 
Since  that  time,  no  new  data  has  been 
presented  to  RSPA  to  support  a  rule 
change.  Besides  all  this,  the  primary 
consideration  in  this  rulemaking  is 
whether  at  the  present  time  certain 
materials  are  being  installed  in 
significant  amounts  in  new  pipelines  to 
Justify  maintaining  references  to 
voluntary  standards  to  govern  use  of  the 
materials.  Since  ductile  iron  is  not  being 
used  for  new  pipelines,  standards  on 
ductile  iron  pipe  are  deleted  in  the  final 
rule. 

Comment  One  industry  association 
and  two  pipeline  operators  commented 
on  the  proposed  revision  of  (  192.63(a). 
One  comment  suggested  deleting 
1 192.63(a)(1),  even  though  it  merely 
restated  the  existing  rule  that 
components  be  marked  according  to  the 
specification  to  which  they  are  made, 
lie  rationale  given  was  that  for 
specifications  other  than  "listed 
specifications,"  this  marking 
requirement  gives  specification  writers 
authority  to  set  federal  marking 
standards  without  appropriate 
government  review.  Another  comment 
suggested  adding  "material"  and 
"grade"  to  the  list  of  items  proposed  to 
be  mariied  on  components  under 
{  192.63(a)(2)  to  provide  for  correct 
usage.  Another  commenter  said  "as 
appropriate"  should  be  added  at  the  end 
of  the  list,  since  all  listed  items  may  not 
apply  to  all  components. 

Response:  Reviewing  the  marking  rule 
under  i  192.63(a)(1),  which  has  been  in 
Part  192  since  it  was  initially  published 
in  1971,  is  beyond  the  scope  of  the 
present  rulemaking  which  merely 
eliminates  unnecessary  or  obsolete 
specifications  and  makes  other 
conforming  changes. 

The  comments  pertaining  to  the 
proposed  revision  of  1 192.63(a)(2)  have 
merit,  and  the  final  rule  is  changed 
accordingly  to  state  the  information  that 
is  required  for  marking  all  items,  and  as 
appropriate  for  the  item  being  marked, 
additional  required  information. 

Comment  One  industry  association 
and  two  pipeline  operators  pointed  out 
that  in  the  proposed  8  192.125(b), 
requiring  the  use  of  "Type  L"  pipe  for 
copper  service  lines  has  no  meaning. 
The  "Type  L"  designation  is  used  in 
ASTM  B88  to  specify  wall  thickness, 
and  is  not  needed  if  the  reference  to 
ASTM  B88  is  deleted. 

Response:  RSPA  agrees  and  has 
deleted  the  reference  to  "Type  L"  in  the 
final  rule.  The  table  of  wall  thicknesses 


that  was  in  the  proposed  wording  is 
sufficient  without  mentioning  "Type  L" 

Comment  With  regard  to  the 
proposed  revision  of  1 192.145,  Valves, 
one  operator  questioned  whether  the 
variation  in  test  pressure  of  1.5  times  the 
pressure  rating  for  steel  valves,  2.0  for 
cast  iron  plug  valves,  (md  1.75  for  cast 
iron  gate  and  swing  check  valves  is 
justified  &t>m  a  safety  viewpoint 

Response:  The  final  wording  of 
i  192.145  has  been  changed  from  that 
proposed  in  the  NPRM  to  specify  a 
uniform  ratio  of  test  level  to  pressure 
rating  for  all  valves  (1.5)  regardless  of 
material  or  type  of  valve,  lliis  same 
level  is  required  by  the  voluntary 
standards  for  cast  iron  and  plastic 
valves  that  are  considered  "equivalent" 
to  API  eO.  A  test  level  of  1.5  times  the 
pressure  rating,  uniform  with  the 
industry  standard  presently  used  for  the 
manufacture  of  plastic  valves,  has  been 
set  for  plastic  valves  consistent  with  the 
level  set  forth  in  API  6D  for  testing  of 
the  valve  shell.  API  6D  is  the  only 
voluntary  standard  referenced  in  the 
final  rule.  The  requirement  contained  in 
the  notice  that  cast  iron  valves  be  tested 
"prior  to  painting"  has  been  deleted  in 
the  final  rule  because  it  is  superfluous. 

Comment  One  industry  organization 
and  one  pipeline  operator  recommended 
that  RSPA  use  performance  language  in 
{  192.145  for  gas  pipeline  valve  design 
similar  to  that  used  in  i  195.116  for  the 
design  of  liquid  pipeline  valves. 

Response:  The  suggested  extensive 
revision  to  the  proposed  rule  is  beyond 
the  scope  of  this  regulatory  action.  Also, 
it  must  be  recognized  that  the  two 
standards  differ  because  S  195.116 
pertains  only  to  valves  intended  for  use 
in  steel  pipelines,  whereas  S  192.145 
pertains  to  valves  intended  for  use  in 
pipelines  made  of  any  material. 
Nevertheless,  RSPA  has  a  continuing 
project  to  eliminate  needless 
dissimilarities  between  Parts  192  and 
195,  and  will  consider  the  need  for 
performance  language  in  S  192.145  when 
this  rule  is  reviewed  for  that  purpose. 

Comment  One  pipeline  operator  and 
one  valve  manufacturer  agreed  with 
deletion  of  MSS  SP-78  in  {  192.145,  but 
pointed  out  that  the  words,  "or 
equivalent,"  should  be  retained  as  they 
have  permitted  the  use  of  improved 
standards  for  valves  in  gas  distribution 
systems  that  exceed  the  requirements  of 
MSS  SP-78.  The  comments  further 
pointed  out  that  the  equivalent 
standards  being  used  to  manufacture 
valves  for  gas  distribution  systems  are: 

ANSI  616.33-1061.  Manual  Operated  MeUUic 
Gas  Valves  for  Use  In  Gas  Piping  Systems 
Up  to  125  psig  (sizes  Vt'  through  2') 
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ANSI  816.38-1965  Urge  Metallic  Valves  for 

Gas  Distribution  (Manually  Operated.  NPS 

2 V^'  to  12*.  12S  psig  Maximum) 
ANSI  BlS.40-1865.  Manually  Operated 

Thennoplasdc  Gas  9iut-0{fs  and  Valves  in 

Gas  Distribution  Systems 

One  commenter  reconunended  that 
S  192.145(b]  be  revised  to  eliminate  the 
proposal  to  test  each  valve  and  rather 
require  operators  to  conform  to  the 
"specifications"  presently  used  for 
manufacturing  these  valves.  The  other 
commenter  recommended  that  S  192.145 
be  revised  to  recognize  the  differences 
in  the  various  valve  materials  by 
providing  separate  requirements  for 
steel,  ductile  iron,  cast  iron,  and  plastic 
valves. 

Response:  RSPA  has  reviewed  the 
three  ANSI  standards  now  in  use  for 
manufacturing  valves  for  use  in  gas 
distribution  systems  and  finds  the 
testing  levels  to  be  substantially 
identical  (1.5  times  the  maximum  service 
pressure).  Further,  we  do  not  agree  that 
the  requirement  for  testing  individual 
valves  should  be  eliminated,  because  it 
provides  a  good  quality  control  check 
and  demonstrates  that  the  valves  do  not 
leak. 

RSPA  agrees  that  because  of 
differences  in  the  characteristics  of 
materials  used  for  valves,  requirements 
of  S  192.145  should  recognize  both 
similarities  and  differences.  For 
instance,  under  the  final  rule,  valves 
other  than  cast  iron  and  plastic  are 
required  to  meet  API  6D,  or  equivalent. 
Test  requirements  for  cast  iron  and 
plastic  valves  are  the  same.  Certain 
additional  limitations  applying  to  the 
use  of  ductile  iron  valves  in  the  current 
rule  are  retained. 

Comment  One  operator  commented 
that  the  proposed  wording  of 
S  192.147(c)  could  lead  to  an  unsafe 
design.  The  dimensions  and  drilling 
configuration  of  a  cast  Iron  flange  is 
vital  to  make  a  workable  joint,  but  the 
critical  safety  feature  of  a  cast  iron 
flanged  component  is  its  beam  strengtii. 
The  traditional  method  of  recognizing 
this  limitation  has  been  to  use  fiat-faced 
flanges  with  full-faced  gaskets.  The 
proposal  should  not  imply  that 
dimensions  and  drilling  are  the  only 
safety  concern,  or  should  also  mention 
flange  facing  and  gasket  criticality. 

Response:  RSPA  agrees.  The  final  rule 
in  §  192.147(c)  has  been  changed  from 
the  NPRM  in  response  to  the  comment 
and  the  requirements  of  ANSI  B16.1. 
paragraph  7.2.  by  adding  face  and 
gasket  design  to  those  items  to  which 
each  cast  iron  flange  must  conform. 

Comment  A  pipeline  operator  stated 
in  regard  to  the  proposed  revision  of 
S  192.557(d)  that  if  the  design  specifics 
of  §§  192.117  and  192.119  are  removed, 


there  is  no  reason  to  maintain  standards 
defining  how  input  to  stress  formulas 
should  be  handled. 

Response:  RSPA  does  not  agree 
because  there  are  cast  iron  and  ductile 
iron  pipelines  that  may  be  uprated. 
However,  as  a  result  of  the 
misunderstanding  of  the  purpose  that  is 
illustrated  by  this  comment  and 
numerous  other  misunderstandings  of 
this  section  in  the  past  by  both  Industry 
and  enforcement  personnel,  clarifying 
wording  has  been  added  to  8  192.557(d) 
to  indicate  the  intent  Thus,  the  final  rule 
remains  as  proposed,  except  that  the 
"Note"  at  the  end  of  8  192.557(d)(3)  is 
deleted  in  response  to  a  comment  since 
it  is  superfluous  and  refers  to  two 
standards  which  are  no  longer 
referenced  as  a  result  of  this 
amendment 

Comment  Two  comments  questioned 
whether  deleting  references  to  voluntary 
standards  governing  design  would  affect 
the  MAOP  permitted  for  existing 
pipelines.  Under  8  192.619(a)  MAOP 
may  not  exceed  design  pressure 
determined  under  Subparts  C  and  D  of 
Part  192.  Also,  under  8  192.553(d)  a 
pipeline  may  not  be  uprated  to  an 
MAOP  higher  than  this  same  design 
pressure. 

Response:  RSPA  recognizes  that  as  a 
result  of  this  rulemaking,  certain  types 
of  pipe  or  con^tonents  will  no  longer  be 
spedfically  addressed  under  Subparts  C 
and  D.  However,  other  general  design 
requiremente  of  Subparts  C  and  D  apply 
for  purposes  of  determining  MAOP 
under  88  192.619  and  192.553(d).  These 
requirements  apply  now  to  older 
systems  that  were  built  to  unknown 
standards.  Also,  if  previously  referenced 
voluntary  standards  were  used  in  pipe 
or  component  manufacture,  Part  192 
permits  the  use  of  these  standards  to 
establish  the  design  pressure  of  the 
component  or  pipe  in  question.  [See 
8  192.7) 

Impact  Assessment 

This  final  rule  is  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  is  not  significant  under  DOT 
Regulatory  Pohcies  (44  FR  11034,  Feb. 
26, 1979).  Because  it  includes  no 
substantive  revisions  that  could  be 
expected  to  require  significant  changes 
in  operator  procedures  or  compliance 
burdens,  and  because  the  economic 
impact  would  be  slight  a  full  regulatory 
evaluation  is  not  required. 

The  agency  certifies  under  section  605 
of  the  Regulatory  Flexibility  Act  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

As  a  result  of  deletion  of  listed 
standards  this  final  rule  makes  a 


number  of  editorial  and  other  clarifying 
changes  to  Parts  192  and  195  and  does 
not  impose  any  substantive  new  safefy 
requirements  exceeding  those  presently 
required  by  the  standards  being  deleted. 

Advisory  Committee  Review 

The  changes  were  considered  in 
September  1968  by  the  Departments  gas 
and  Uquid  advisory  committees,  the 
Technical  Pipeline  Safefy  Standards 
Conunittee  and  the  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee, 
who  approved  them  without 
modification. 

ListofSubjecU 

49  CFR  Part  192 

Cast  iron  pipe.  Ductile  iron  pipe. 
Copper  pipe.  Valves,  Flanges. 

49  CFR  Part  195 

Pipeline  safefy.  Design  pressure. 
Specification. 

In  view  of  the  foregoing.  RSPA 
amends  49  CFR  Parts  192  and  195  as 
follows: 

PART  192-(AMENOEO] 

1.  The  audiorify  citation  for  Part  192 
continues  to  read  as  follows: 

Autbority:  40  App.  U.S.C  1672  and  1801:  40 
CFR  1.53. 


8192J7   inewoved  snd  nswcvdl 

2.  Section  192.57  is  removed  and 
reserved. 


9192.61    IRemoved  and  Reaerved] 

3.  Section  192.61  is  removed  and 
reserved. 

4.  Section  192.63(a)  is  revised  to  read 
as  follows: 

8 192.63   MufcloQ  of  matertela. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  valve,  fitting, 
length  of  pipe,  and  other  component 
must  be  marked — 

(1)  As  prescribed  in  the  specification 
or  standard  to  which  it  was 
manvfactured;  or 

(2)  To  indicate  size,  material, 
manufacturer,  pressure  rating,  and 
temperature  rating,  and  as  appropriate, 
type,  grade,  and  model. 


S  192.113    [Amended] 

5.  In  the  table  in  8  192.113  the  entries 
for  the  following  specifications  are 
removed:  "ASTM  Al34,"  "ASTM  A135," 
"ASTM  A139, '  AND  "ASTM  A211." 

S19Z117    [Removed  and  Reeerved] 

6.  Section  192.117  is  removed  and 
reserved. 
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7.  Seettoo  182.119  is  ronoved  and 
raMTved. 

8.  SectioB  iaz.Ui(b)  is  rawitMlto  iMd 
u  foUews: 

|1tl.12S 


(b)  Griper  pipe  used  ia  aervioe  Unas 
must  have  wall  thickness  not  less  than 
that  indicated  in  the  followiat  table: 
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9.  In  f  192.145,  paragraph  (a)  is 
removed,  paragraphs  (b),  (c),  and  (d)  are 
redesignated  (c),  (d),  and  (e) 
respectively  and  new  paragraphs  (a) 
and  (b)  are  added  as  follows: 

fltXl4S    Valvaa. 

(a)  Except  for  cast  iron  and  plastic 
valves,  each  valve  must  meet  the 
minimum  requirements,  or  equivalent  of 
API  M).  A  valve  may  not  be  used  under 
operating  conditions  that  exceed  the 
applicable  pressure-tamperatore  ratings 
contained  in  those  requirements. 

(b)  Ead)  cast  iron  and  plastic  vaWe 
must  comply  with  the  following: 

(1)  The  valve  must  have  a  Buxhnnm 
service  pressure  rating  for  temperatiires 
that  equal  or  exceed  the  maximum 
service  temperature. 

(2)  The  valve  must  be  tested  as  part  of 
the  manufacturing,  as  follows: 

(i)  With  the  valve  in  the  fully  open 
position,  the  shell  must  be  tested  with 
no  leakage  to  a  pressure  at  least  1.5 
times  the  maximum  service  rating. 

(ii)  After  the  shell  test  the  seat  must 
be  tested  to  a  pressure  not  less  than  1.5 
times  the  maximum  service  pressure 
rating.  Except  for  swing  check  valves, 
test  pressure  during  the  seat  test  must 
be  applied  successively  on  each  side  of 
the  closed  valve  with  the  opposite  side 
open.  No  visible  leakage  is  permitted. 

(iii)  After  the  last  pressure  test  is 
completed,  the  valve  must  be  operated 


throng  its  full  travel  to  rtainnstrate 
freedom  from  interference. 


10.  Section  1t2.147  ia  aweaded  by 

revising  paragraph  (a)  and  adffing 
paragraph  (c)  to  read  as  fbtkyws: 


1192.147 

(a)  Each  flange  or  fiaoge  acceasosy 
(other  than  cast  iron)  nuat  meet  the 
minimum  requirements  of  ANSI  B14.5. 
MSS  SP-M.  or  the  aqatvalent 

*       •       *       •       • 

(c)  Each  flange  on  a  flanged  )oint  in 
cast  iron  pipe  ouist  confatm  in 
dimensions,  drilling,  face  and  gasket 
design  to  ANSI  B18.1  and  be  cast 
integraUy  with  the  pipe,  valve,  or  fltttng. 


{192.177    U 

11.  In  i  192.177(b)(1),  the  words 
"either  API  Standard  SA  or"  are 
removed. 

1192.278    lAmendedl 

12.  Section  192^5(e)  is  removed. 

1192,277    [Amended] 

13.  In  1 192.277,  paragraph  (a)  is 
removed  and  paragraphs  (b)  and  (c)  are 
redesignated  as  (a)  and  (b).  respectively. 

14.  Section  192.279  is  revised  to  read 
as  follows: 


|t9U79 

Copper  pipe  may  not  be  threaded 
except  that  copper  pipe  used  for  {oining 
screw  fittings  or  vahres  may  be  threaded 
if  the  wall  thickness  is  equivalent  to  the 
comparable  size  of  Schedule  40  or 
heavier  widl  pipe  listed  in  Table  Cl  of 
ANSI  B16.S. 


I192JS7   lAMandad] 

15.  In  1 192.557(d)  tiie  introductory 
text  and  paragraph  (d)(1)  are  revised  to 
read  as  follows  and  dte  Note  following 
the  table  in  para^aph  (dK3]  is  removed: 

(d)  If  records  for  cast  iron  or  ductile 
iron  pipeline  facilities  are  not  complete 
enough  to  determine  stresses  produced 
by  internal  pressure,  trench  loading, 
rolling  loads,  beam  stresses,  and  other 
bending  loads,  in  evaluating  the  level  of 
safety  of  the  pipeline  when  operating  at 
the  proposed  increased  pressure,  the 
following  procedures  must  be  followed: 

(1)  In  estimating  the  stresses,  if  the 
original  laying  conditions  cannot  be 


ascerlalaed.  the  operator  shafl  asswne 
that  cast  iron  pipe  was  supported  on 
blocks  with  tamped  bad(fill  and  that 
ductile  iron  pipe  was  laid  without  blocks 
with  tamped  backfill. 

Appendix  A    fAntendedJ 

16.  Section  H  of  Appendix  A  to  Part 
192  is  amended  by  removing  and 
reserving  items  (1)  and  (2)  from 
subdivision  A:  items  (3),  (4),  (5),  (9).  (12), 
(14).  (15),  (16).  (17),  (18),  and  (19)  fitim 
subdivision  B;  items  (1),  (2).  (3).  (6).  (7). 
and  (8).  frt>m  subdivision  C:  and  (1).  (3), 
(4).  and  (5)  from  subdivision  E.  The 
remaining  items  in  eadi  subdivision  are 
renumbered  in  appropriate  sequence. 

Appendix  B    [Amendedf 

17.  Section  I  of  Appendix  B  to  Part  192 
is  amended  by  removing  the  following 
entries:  "ASTM  A134— Steel  pipe  (1974), 
ASTM  A135— Steel  pipe  (1979),  ASTM 
A139— Steel  pipe  (1974),  ASTM  A211— 
Steel  and  Iron  pipe  (1975),  ASTM 
A377— Cast  iron  pipe  (1979),  ASTM 
A539— Steel  tubing  (1979).  ASTM  B4Z— 
Copper  pipe  (1980).  ASTM  B66— Copper 
tube  (1980).  ASTM  B75— Copper  tube 
(1980),  ASTM  B88— Copper  tube  (1980). 
ASTM  B251— Copper  pipe  and  tubing 
(1976),  and  ANSI  A21.52— Ductile  iron 
pipe  (1971)." 

PART  195-{AMENDED] 

18.  The  authority  citation  for  Part  196 
continues  to  read  as  follows: 

Authority:  40  App.  U.S.C  2002  and  40  CFR 
1.53. 

1195.3    lAmendod] 

19.  Section  195.3  is  amended  by 
removing  and  reserving  paragrai^s 
(c)(5)  (lli),(lv).(v),  and  (ix). 


8195l106    [AnMndod] 

2a  In  die  table  in  f  19S.106(e),  the 
entries  for  the  following  specifications 
are  removed:  "ASTM  A134,  ASTM  A135, 
ASTM  A139,  and  ASTM  A211.'' 

Issued  in  Washington.  DC  on  January  31, 
1969. 
M.  Cynthia  Douglaas, 

Administrator,  Research  and  Special 

Programs  Administration. 

[Fit  Doc  89-2542  Filed  2-^-80:  >.45  am] 
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Proposed  Rules 


Fadaral  Ragbter 

VoL  54,  No.  23 

Monday,  February  6.  1960 


This  section  of  t»>e  FEDERAL  REGISTER 
contains  notices  to  ttm  public  01  ttie 
proposed  issuance  of  rules  and 
regulations.  Ttte  purpose  of  ttwse  notices 
is  to  give  interested  persons  an 
opportunity  to  participata  in  the  nile 
making  prior  to  ttte  adoption  of  ttw  final 
rules. 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  S43, 544.  and  S45 

INa6»-«41 


niliaai  Of  Cuatomar  Financial 
Hac  CMda  D¥  radaral  AaaoglaHn***' 
Withdrawal  Of  PropoaMi  Rulsa 

January  29. 1968. 

AOCNCV:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  rules;  withdrawal 


r.  Today  the  Federal  Home 
Loan  Bank  Board  ("Board")  is 
withdrawing  previously  proposed 
esiensive  revisions  to  its  regulations 
regarding  the  corporate  governance  of 
Federal  associations  as  they  are 
redundant  of  and  or  conflict  with  a 
proposed  regulation,  entitled  Release  of 
Customer  Financial  Records  by  Federal 
Associations,  published  elsewhere  in 
today's  Federal  Register. 
DATE  This  withdrawal  is  effective 
)anuary  29, 1989. 

FOR  RMTHCR  MVORMATION  CONTACT 
Jeffrey  R.  Williams.  Attorney-Advisor, 
(202)  377-6559.  Regulations  and 
Legislation  Division.  Kathleen  Ulrich, 
Attorney-Advisor,  Corporate  and 
Securities  Division,  (202)  377-7049, 
Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW..  Washington,  DC  20552;  or  Ben  F. 
Dixon.  Policy  Analyst,  (202)  331-4599, 
Policy  Division,  Office  of  Regulatory 
Affairs,  Federal  Home  Loan  Bank 
System.  801  Seventeenth  Street.  NW., 
Washington.  DC  20006. 
SUPPLEMENTARY  INFORMATION:  On 
November  22, 1985,  the  Board  proposed 
extensive  revisions  to  its  regulations 
regarding  the  corporate  governance  of 
Federal  associations.  Corporate 
Governance  II,  50  FR  52482  (December 
24, 1985).  As  part  of  that  effort  the 
Board  proposed  a  new  section  543.9-3 
entitled  "Books  and  records;  stockholder 
access".  50  FR  52501.  That  proposed 
section,  which  generally  dealt  with 
bookkeeping  requirements  of  Federal 


stock  associations,  included  a  paragraph 
(d)  entitled  "Confidentiality  of  records" 
and  provided  that  no  stockholder  or  any 
other  person  had  the  right  to  obtain  or 
inspect  a  list  of  depositors  of  a  Federal 
stock  association  or  the  confidential 
customer  records  of  that  association. 

Subsequently,  on  June  22, 1967,  the 
Board  proposed  further  extensive 
revisions  to  its  regulations  regarding  the 
corporate  governance  of  Federal 
associations.  Corporate  Governance. 
Parts  ID  and  IV,  52  FR  25870  (July  9. 
1967).  Included  in  that  set  of  proposed 
rules  was  a  proposed  new  S  544.9-2 
entitled  "Disclosure  of  membership  lists; 
communication  between  members  of  a 
Federal  mutual  association",  52  FR 
25680.  Proposed  section  544.9-2  included 
paragraph  (a)  entitled  "Disclosure  of 
membership  list  prohibited"  and 
paragraph  (b)  entitled  "Right  to 
inspection  of  member's  o«vn  record." 
Corporate  Governance  Parts  III  and  TV 
also  included  proposed  revised  section 
545.131  entitled  "Disclosure  of  customer 
information",  52  FR  25683. 

Since  the  foregoing  regulatory 
provisions  are  redundant  of  and/or 
conflict  with  aim>posed  .regulation 
creating  a  new  section  545.132  adopted 
by  the  Board,  published  elsewhere  in 
today's  Federal  Register  and  entitled 
"Release  of  Customer  Financial  Records 
by  Federal  Associations",  the  Board  is 
withdrawing  proposed  §  543.9-3(d)  of 
Corporate  Governance  Part  II  and 
§  544.9-2(a]  and  (b)  and  §  545.131  of 
Corporate  Governance  Parts  III  and  IV. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzooi, 
Assistant  Secretary. 
|FR  Doc.  89-2705  Filed  2-3-89:  8:45  am] 
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12  CFR  Parta  545. 552 
(No.8»-«5] 

Release  of  Customar  Financial 
Recorda  by  Federal  Assodatlona 

Date:  January  29. 1989. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  (the  "Bank  Board"  or  "Board")  is 
proposing  to  revise  its  regulations 
governing  the  release  by  federally 


chartered  savings  and  loan  associations 
and  savings  banks  ("Federal 
associations"  or  "associations")  of 
customer  financial  records.  The 
proposal  would  generally  authorize  a 
Federal  association,  whether  chartered 
as  a  mutual  association  ("Federal 
mutual  association"),  or  as  a  stock 
association  ("Federal  stock 
association"),  to  disclose  the  names  and 
addressees  of  its  customers  to  any  party 
unless  the  customer  objects,  but  would 
prohibit  the  disclosure  of  confidential 
information  concerning  customers' 
savings  or  loan  accounts  subject  to 
specific  exceptions.  The  proposal  would 
modify  the  current  requirement  that 
Federal  mutual  associations  obtain  the 
prior  approval  of  either  the  Board  or  a 
Supervisory  Agent  before  releasing  their 
customer  records.  Through  this  proposal, 
the  Board  seeks  to  balance  the 
legitimate  business  interests  of  Federal 
associations  in  disclosing  customer 
records  with  customer  expectations  of 
confidentiality. 

In  addition,  by  separate  action,  the 
Board  is  withdrawing  certain  proposed 
amendments  to  sections  in  12  CFR  543 
and  544  proposed  in  Corporate 
Governance  Parts  U,  III  and  IV. 
date:  Comments  must  be  received  on  or 
before  April  7. 1989. 
ADDRESS:  Please  send  comment  letters 
to  the  Director.  Information  Services 
Section,  OfHce  of  the  Secretariat 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington.  DC  20552. 
Comment  letters  will  be  available  for 
inspection  at  801 17th  Street  NW.. 
Washington,  DC  20552. 
FOR  FURTHER  INFOR«IATION  CONTACT 
Jeffrey  R.  Williams,  Attorney-Advisor, 
(202)  377-6559,  Regulations  and 
Legislation  Division.  Kathleen  Ulrich. 
Attorney-Advisor,  Corporate  and 
Security  Division,  (202)  377-7049,  Office 
of  General  Counsel.  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW., 
Washington.  DC  20552;  or  Ben  F.  Dixon. 
Policy  Analyst.  (202)  331-4599.  Policy 
Division,  Federal  Home  Loan  Bank 
System,  801 17th  Street  NW., 
Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

A.  Current  Regulations  and  Oflice  of 
General  Counsel  Intetpretatioas 

Section  545.131(a)  of  the  Board's 
regulation  sets  forth  limitations  on 
public  disclosure  by  a  Federal  mutual 
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association  of  its  "membefslHp  list."  As 
used  in  $  545.131,  a  "membership  list" 
includes  a  list  of  the  names  of  the 
members  of  the  association,  tbeir 
addresses,  their  savings  account  or  loan 
account  records,  or  any  data  from  which 
information  reasonably  could  be 
constructed.  12  CFR  545.131(a)  11988). 
Section  545.131(a)(2)  generally  prohibits 
Federal  mutual  associations  from 
disclosing  membership  Hsts  without  the 
prior  written  approval  of  the  Board.  Ilie 
regulation  contains  exceptions  for 
disclosore  to  officers  of  die  association 
and  to  diose  persons  employed  by  them 
in  the  usual  coiirse  of  the  association's 
business.  Section  54S.131(a)  permits  a 
Supervisory  Agent  to  approve  or 
dinpprove  an  application  by  a  Federal 
mutual  association  to  release  such  Hsts 
and  to  specify  any  terms  or  conditions 
for  such  release.  Id.  \  545.131(a)(3). 
Section  S45.131(b)  gives  a  member  of  a 
Federal  mutual  association  the  right  to 
inspect  only  those  records  of  the 
association  pertaining  to  his  or  her  own 
savings  or  loan  accounts.* 

fai  construing  the  provisions  of 
8  545.131,  the  Board's  Office  of  General 
Counsel  ("OGCn  has  interpreted  the 
regulation  to  permit  disclosing  to  an 
"agent"  of  the  association,  pursuant  to  a 
written  agency  agreement  where  the 
agent  acts  as  the  functional  equivalent 
of  an  officer  or  emfrfoyee  conducting  the 
business  of  the  association  in  its  usual 
course.  Disdosure  also  has  been 
permitted  to  an  association's  wholly 
owned  service  corporations  or  its 
wholly  o%vned  subsidiaries,  when  such 
release  has  been  approved  by  the 
Supervisory  Agent  Under  the  authcvity 
of  Supeivisory  Agents  to  specify  the 
terms  and  conditions  of  such  approval, 
approval  has  been  conditioned  primarily 
upon  the  membership  list  being  released 
to  the  service  corporation  or  subsidiary 
pursuant  to  a  writtaa  agreement  that 
would  protect  the  members'  rights  of 
privacy.  See.  e.g..  OGC  Ops.  by  R. 
Stewart  (Feb.  27. 1985):  J.  Williams 
(March  17. 1986)  and }.  Williams  (March 
21. 198^.  While  no  Board  regulation 
specifically  applies  to  the  rdiease  of 
customer  lists  by  a  Federal  stock 


association,  other  than  12  CFR  5S2.11(d) 
prohibiting  release  of  depositor  lists  to 
stockholders,  the  OGC  has  by 
interpretive  opinion  applied  to  Federal 
stock  associations  the  same  limitations 
concerning  release  of  customer  lists  as 
are  applied  to  Federal  auilual 
associations.  Id. 


I  S46.ni(c)  trvea  laaoiben  of  a  Federal 
mutual  aMQCliWon  tha  rigkl  to  iwiaaaili  atii  arith 
(XheriMinb«nor(hcaaaacUtianaBlyia  Dm 
manner  piaulbaj  in  paiagrapti  (d).  Paiagiaph  \i\  at 
I  MS.131  eatabUalMa  pmctimtit  for 
cominiinicatiaaa  Iwtweaa  ■MBban  of  a  IWerai 
mutual  aaaociaiion.  FlnaDy.  |  S4S.131(e)  definea  the 
icnB   isippopvr  cowBMKncstiocu   Torpvrpoffn  of 
paragraph  (d)  of  thai  aectkm.  Section  S44  J(b)(«) 
contataadai  Am(  SM.1 
bylaw*  of  I 

communicationa  batwaan  naoriien  akaU  be 
oonaittest  «*Hh  |  aM.13I.HMaa*aotian«  are  iwl 
pmpoaad  to  ha  all— d  hy  iba  iwsiarti—  piap  aisd 


As  part  of  Corporate  Governance  n. 
Ill,  and  IV,  the  Board  prepoaed  changes 
to  its  regulations  govemiag  vtleeae  of 
customer  records.  See  90  FR  52.482  (Dec 
24, 1985):  52  FR  25.870  Uuly  9, 1987). 
Taken  together;  the  outstaiading 
proposals  currently  provide:  (1)  That  ao 
stockholder  or  any  other  person  «vould 
have  tlie  right  to  obtain  or  inspect  lists 
of  depositors  in  or  borrowecs  from 
Federal  stock  associations  or  other 
confidential  deposit  or  loan  inforaution. 
50  FR  52,501:  and  (2)  that  the  disclosure 
of  membership  lists  of  Federal  rantoal 
associations  to  any  person  except 
officers  or  other  eB^>loyees  of  an 
association  in  the  tmhnary  course  of 
business  is  generally  prohibited. 
However,  the  disclosure  of  customer 
records  by  a  Federal  mutual  aasocaatioa 
to  its  whoHy  owned  service  OMporations 
or  subsidiaries  in  the  ordinary  course  of 
business  is  permitted  if  the  lists  are 
required  to  be  used  by  the  subsidiaries 
solely  in  the  ordinary  course  of  the 
business  of  either  the  subsidiary  or  the 
associatioa  and  if  disclosure  is  made 
under  oonditioas  designed  to  protect  the 
confidentiality  of  the  records  so 
discbsed.  52  FR  25J8a  Specifically,  the 
Corporate  Governance  propoaals  would 
have  conditioned  any  diadioaure  of 
membership  lists  on:  (1)  The  existenoe 
of  a  written  agreement  under  which  the 
subsidiary  receiving  the  records  agreed 
to  use  the  records  solely  in  the  ordinary 
course  of  business  and  further  agreed 
not  to  sell  or  otherwise  make  the  lists 
publidy  available:  and  (2)  the  prior 
written  approval  of  a  Supervisory  Agent 
of  the  terms  of  the  confidentiality 
agreement.  Id. 

This  latest  version  of  Corporate 
Governance  contained  proposed 
i  554.9-2,  which  provided  that  members 
of,  or  depositors  in.  Federal  snutual 
associations  had  the  right  to  obtain  and 
inspect  the  assodation's  books  and 
record  pertaining  soMy  to  the  member's 
or  depositor's  own  saviqgs  «r  loaa 
accounts  and  that  Federal  mutual 
associations  may  disdose  membership 
lists  to  tbeir  wholly  ownad  subsidiaries 
and  to  the  association's  officers  or 
enployees  in  the  ordinary  course  of 
conducting  the  aesodatiaB's  i 
Id. 


The  oomnent  period  lor  Corporate 
Governance  Proposal  Part  II  ended  on 
February  24. 1986.  The  end  of  the 
comment  period  for  the  Corporate 
Governance  Proposal  Parts  III  and  IV.    . 
originally  set  at  September  8. 1987,  was 
extended  until  February  1, 198&  52  FR 
42,116  (Nov.  3.  IMf).  TIr  Board  haa  also 
considered  comments  filed  after  that 
date.  The  Beard  received  fifty-three 
comments  concerning  proposed 
SS  543.9-3.  544.9-2.  and  545.131. 

C  Oiscusakn  of  Cominents  Submittad  ia 
AaspaMe  to  the  Gotparala  Gavamanoe 
RsapMol  Parta  0.  m  and  IV 

Nineteen  commenters  responded  to 
proposed  (  543.»-3(d)  of  Corporate 
Governance  Part  II,  under  which  no 
stockholder  or  any  other  person  would 
have  the  light  to  obtain  or  iaspect  hsts 
of  names  and/or  addresses  of  depositors 
or  borrowers  of  their  loan  or  savings 
account  information.  These  commenters. 
asserting  that  the  proposed  section 
provided  Fedeial  mutual  assodations 
with  a  procedure  to  follow  for  disdosing 
such  lists  while  Federal  stock 
associations  would  be  restrided  from 
making  such  dtsdosures,  argued  that  the 
distinction  in  treatment  was  vrlftout 
basis. 

Wttfi  respect  to  the  rule  set  forth  in 
proposed  S  544.9-2(a)(2)  that  a  Federal 
mutual  assodation  may  release 
membership  lists  only  to  its  officers  or 
employees  in  the  ordinary  course  of 
conducting  the  association's  business, 
twenty-three  commenters  asserted  that 
the  provision  was  unduly  restrictive. 
They  explained  that  many  assodations 
use  "contract  vendors"  or  "third  party 
vendors"  to  perform  necessary  services 
on  behalf  of  the  assodations  such  as 
check  printing,  data  processing  and 
mailing,  and  that  it  was  crucial  to 
release  at  least  minimal  membership 
information  to  entities  that  perform  such 
tasks.  These  commenters  requested  that 
the  proposal  be  amended  to  indode 
release  not  only  to  officers  and 
employees,  but  also  to  those  employed 
in  the  ordinary  coivse  of  the 
assodation's  business.  In  this  way,  the 
commenters  claim,  the  confidentiality  of 
the  depositors  records  would  still  be 
preserved. 

About  twenty-five  odier  comnenteTS 
advocated  a  much  more  expansive 
disdosure  provision.  These  commenters 
urged  that  access  to  the  assodation's 
deposit  records  be  granted  to,  for 
example,  property  tax  payment  services, 
preparers  of  annual  mortgage 
statements,  direct  mail  promoters, 
sellers  of  tex-deferred  amiaities  and 
mutual  fanda,  and  provioera  of  Hfe  and 
property  Jiauianoa.  Moat  commonly 
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mentioned  were  companies  that  offer 
mortgage  life  insurance  and  group 
insurance,  which,  it  was  claimed  by 
commenters,  may  protect  the 
assodation  by  preventing  loan 
foreclosures  and  benefit  borrowers  by 
providing  such  insurance  at  low  group 
rates  and  offering  the  convenience  of 
paying  along  with  a  loan  payment 
Moreover,  at  least  five  commenters 
stressed  the  importance  of  the  fee 
income  providc^d  by  these  contract 
vendors  and  ui:ged  that  its  deprivation 
would  ill-serve  the  goal  of  hicreasing  the 
finandal  strength  of  Federal 
associations.  Another  commenter  noted 
that  dje  release  of  customer  information 
to  third  parties  should  be  left  for  the 
customer,  not  the  Bank  Board,  to  dedde. 
Two  oommenters  suggested  that  all  dnrd 
parties  be  allowed,  pursuant  to  a  written 
contract  to  have  access  to  all  records  in 
order  to  perform  all  functions  that  the 
assodation  or  its  service  corporation  is 
authorieed  to  perform.  Anotfnr  of  these 
commenters  stated  that  all  those  with  a 
legitimale  business  need  should  be 
entitled  to  access  membership 
information.  Three  commenters 
suggested  that  liberal  disdosure  rules 
worfd  aBow  small  institutions  to 
compete  with  larger  ones  dtat  can  afford 
to  o^er  some  of  tibese  services  in-hooae. 
and  another  noted  that  liberalizing 
disclosure  rules  would  serve  to  remove 
the  competitive  imbalance  between 
state  and  federaDy  chartered 
associations  witfi  respect  to  customer 
record  aocreas.  Four  commenters 
stressed  the  importance  of  maintaining 
the  confidentiality  of  customers  of 
Federal  assodations,  suggesting  that 
confidentiality  is  currently  assxned  by 
releasing  minkna!  information  to 
vendors. 

With  regard  to  the  rule  set  fortfi  in 
proposed  {  544.9-2(a)(4)  that  an 
association's  Supervisory  Agent  must 
pre-approve  release  of  membership  lists 
to  wholly  owned  service  corporations 
and  subsitfiaries,  six  commenters 
responded.  Afi  six  commenters  agreed 
that  such  an  approval  process  was 
unnecessary,  unduly  burdensome,  aiui 
time-oonsuming.  The  commenters 
variously  suggested  that  appropriate 
solutions  would  be  a  confidentiality 
agreement  whose  terms  were 
preapproved  by  the  Board,  or  a 
requirement  that  all  customer  record 
requests  be  filed  with  the  Boai^  and 
automatically  granted  after  expiration  of 
a  certain  time  period  if  not  disapproved. 

In  addition,  five  commenters  objected 
that  the  regulations  as  proposed  appear 
to  prohibit  reporting  by  Federal 
associations  to  consumer  reporting 
agencies,  in  violation,  the  commenters 
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stated,  of  Congressional  intent 
expressed  in.  for  example,  the  Fair 
Credit  Reporting  Act  One  of  these 
commenters  daimed  that  this  places 
Federal  associations  at  a  competitive 
disadvantage  with  commerdal  banks 
that  do  not  operate  under  such 
strictures,  because  the  credit  reporting 
agencies  will  not  sell  credit  information 
about  prospective  borrowers  to  financial 
institutions  Oiat  do  not  report  and 
Federal  associations  will  not  be  able  to 
receive  the  names  available  from  credit 
reporting  agencies  in  order  to  sofidt 
new  accounts. 

One  commenter  asked  that  the  Board 
clarify  whether  it  intends  to  make  a 
distinction  between  only  the  names  and 
addresses  of  customers  and  all  other 
account  and  loan  information  contained 
in  customer  records.  Another 
commenter  asked  that  the  Board  decide 
whedier  its  regulations  on  this  issue 
should  be  phrased  only  in  terms  of  a 
party's  right  to  obtain  customer  records 
or  whether  the  Board  should 
accommodate  an  assodation's  desire  to 
turn  over  such  records  voluntarily  to 
third  parties. 

D.  Board  JUcouideratMB  of  issues 

Based  upon  a  thorough  review  of  the 
comments  submitted  in  response  to  the 
Cocporate  Govemanoe  I¥oposal  Parts  B. 
m.  and  IV,  as  well  as  upon 
consideration  of  other  policy  omcems, 
the  Board  has  determined  to  revise  its 
proposal  concerning  disdosure  of 
customer  reooids  by  Federal 
associations  and  to  publish  its  new 
proposals  for  comment.* 

Until  now,  the  Board's  regulations 
concennng  the  confidentiality  and 
disclosure  of  oostom«-  records  have 
been  separatdy  applicable  to  Federal 
stock  associations  and  Federal  mutual 
associations.  The  Board  has  made  the 
determination  that  it  is  more  efficacious 
for  these  rules  to  appear  in  one 
regulatoiy  aection,  applicable  to  all 
Federal  aasodaticms.  This  determination 
accords  «nth  the  OGC  opinions, 
previously  mentioned,  that  with  regard 


*  At  this  time,  the  Board  i*  proposing  a  rule 
dealing  solely  with  the  iaaue  of  the  confidentiaiity 
and  releaae  «f  Gaatomerreoards.  Thus,  in  a 
compaaiaii  docaienC  the  Board  is  propoaing  to 
withdraw  only  thoae  current  regulatioos  that  either 
conflict  with  or  are  redundant  in  light  of  the 
regulattons  proposed  today.  Current  regulatory 
provisions  concerning  only  peripherally  related 
issues,  auch  as  i  maniiaiitmlion  bettveen  member*  of 
Federal  mutual  aiibciatioas  and  access  to  records 
by  shareholder*  flf  Federal  stock  associations, 
remain  unaffected.  In  addition  and  by  fft^rate 
action,  the  Board  withdraws  those  regulatory 
provisions  propoosed  as  part  of  Corporate 
Governance  Parts  IL  lU.  and  IV  that  concern  the 
issue  of  conridentiality  and  release  of  customer 
records  and  are  redundant  or  conflict  with  this 
proposed  rule. 


to  the  release  of  customer  records,  the 
interests  of  Federal  mutual  associations 
and  Federal  stock  associations  are 
similar  as  are  the  interests  of  depositors 
in  stock  associations  and  members  of 
mutual  assodations. 

The  Board  also  has  reconsidered  the 
issue  of  allowing  release  of  customer 
records  only  to  wholly  owned  service 
ctuporations  or  subsidiaries  of  the 
Federal  association.  The  Board  believes 
that  it  may  not  be  iuatifiable  to  have  a 
policy  that  distinguishes  between 
release  by  a  Federal  association  of    - 
customer  lists  to  its  wholly  owned 
service  corporations  or  subsidiaries  and 
release  of  customer  lists  to  nun- 
affiliated  business  entities  that  engaged 
in  the  same  activities.  The  Board  is 
cognizant  of  the  view  that  such  an 
expansion  of  the  disclosure  rules  may 
serve  to  enhance  the  value  of  a  Federal 
charter  it  specifically  requests  public 
coounent  on  this  point 

The  current  system  of  review  by 
Supervisory  Agents  of  the  circumstances 
under  which  a  Federal  assodation  may 
disclose  its  customer  records  pursuant 
to  current  §  545.131,  oiodified  in  the 
most  recent  proposal  of  |  544.9-2,  also 
has  been  reconsidered  by  the  Board. 
The  supervisory  review  process  has 
produced  differing  supervisory 
guidelines  in  this  area  resulting  in  a  lack 
of  imifonnity  in  approach  to  disdosure 
of  customer  records  by  Federal 
associations  in  different  districts.  The 
Board  also  has  re-evaluated  the  review 
process  in  light  of  many  commenters' 
objections  that  it  was  unduly 
biudensome  and  time  consuming. 
Accordingly,  the  Board  has  endeavored 
in  this  proposed  rule  to  darify  the 
circumstances  in  which  customer 
records  may  be  disclosed. 

The  Board  also  has  determined  to 
retain  in  this  proposed  rule  the  principle 
that  the  prerogative  to  obtain  and 
inspect  a  customer's  own  confidential 
records  resides  with  the  customer.  The 
Board  also  responds  to  a  commeote^'s 
suggestion  that  the  right  to  obtain  such 
records  be  distinguished  from  an 
association's  right  to  release  such 
records  volimtunly.  The  Board  is  of  the 
view  that  the  right  to  obtain  and  inspect 
belongs  only  to  a  customer,  and  not  to 
third  parties.  The  decision  to  release 
customer  records  over  the  objection  of 
-customers  is  left  to  the  Federal 
assodations  tmder  strictly  limited 
circumstances. 

The  Board  has  given  mudi 
consideration  and  attention  to  the 
competing  interests  of  customer  privacy 
and  Federal  assodations'  business 
needs  raised  by  the  comments  to  the 
various  Corporate  Governance 
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proposals.  The  Board  understands  that  a 
Federal  association  cannot  conduct  its 
day-to-day  business  operations  without 
freely  releasing  certain  customer  records 
to  parties  such  as  those  who  print 
checks  and  process  customer  mailings, 
whether  they  are  actually  in-house 
employees  or  third  parties  hired  to 
perform  such  services.  With  observance 
of  methods  to  safeguard  customer 
confidentiality,  as  discussed  below,  the 
Board  believes  that  customer  records 
must  be  released  to  such  third  parties. 

However,  many  commenters  strongly 
advocated  that  Federal  associations  be 
afforded  the  opportunity  to  release 
customer  records  volimtarily  to  many 
different  business  entities,  such  as  those 
offering  mortgage  life  insurance,  in  the 
interest  of  the  financial  benefits  of  such 
transactions  both  to  Federal 
associations  and  such  business  entities. 
In  balancing  the  business  concerns  of 
the  association  with  the  privacy 
concerns  of  the  customers,  the  Board  is 
proposing  the  following  compromise:  a 
Federal  association  may  freely  release 
the  names  and  addresses  of  each 
customer — i.e.,  customer  identification — 
to  any  third  party  including  third  party 
vendors  of  services  unless  the  customer 
a^irmatively  and  in  writing  prohibits  the 
association  from  doing  so;  provided  that 
the  Federal  association  has  given  actual 
notice  of  the  customer's  right  to  prohibit 
the  release  of  customer  identification 
and  of  the  intent  of  the  Federal 
association  to  release  such 
identification. 

Information  consisting  of  names  and 
addresses,  however,  in  conjunction  with 
other  account  records,  is  referred  to  as 
"customer  records."  As  discussed  in 
more  detail  below,  customer  records 
may  only  be  released  after  the  receipt  of 
a  customer's  authorization  procured  by 
the  Federal  association  or  pursuant  to 
certain  exceptions. 

While  each  customer  would  have  the 
ability  to  prevent  release  of  customer 
records  and  identification,  the  Board 
recognizes  that  there  are  overriding 
practical  and  legal  concerns  that 
mandate  release  of  confidential 
customer  records  to  certain  parties  and 
entities  despite  objection  by  the 
customer.  A  Federal  association  cannot 
conduct  daily  operations  that  entail  the 
preparation  and  handling  of  customer 
information  without  allowing 
reasonable  access  to  such  records  by 
employees  or  agents  of  the  association. 
Similarly,  a  Federal  association,  in 
compliance  with  the  Right  to  Financial 
Privacy  Act,  must  be  able  to  cooperate 
with  the  Board  and  Federal  Home  Loan 
Bank  employees  and  agents  who  request 
customer  records  in  order  to  perform 


their  duties  with  respect  to  Federal 
associations. 

Further,  as  the  commenters 
emphasized.  Federal  associations 
should  be  allowed  to  communicate 
freely  with  credit  reporting  agencies  in 
order  to  conduct  certain  basic  financial 
operations  such  as  examining  the  credit 
history  of  loan  applicants.  Certain  legal 
consideration  such  as  the  duty  to 
respond  to  lawful  subpoenas  and  to 
report  to  governmental  bodies  would 
also  require  release  of  confidential 
customer  records  when  required. 

Certain  of  these  exceptions,  however, 
must  necessarily  be  accompanied  by 
safeguards  designed  to  ensure  their 
confidentiality.  Therefore,  when  it 
cannot  be  assumed  that  confidentiality 
of  customer  records  will  be  maintained, 
the  Board  believes  that  such  disclosures 
should  be  accompanied  by  agreements 
to  protect  the  confidentiality  of  these 
records. 

Adoption  of  this  proposal  would 
preempt  state  law  concerning  the 
release  of  customer  indentification  and 
customer  records  by  Federal 
associations.*  The  Board  has 
extensively  reviewed  state  law 
concerning  these  related  issues  and  has 
concluded  that  it  varies  widely. 
Moreover,  state  laws  do  not,  for  the 
most  part,  address  the  Board's  concern 
about  the  need  to  balance  customer 
privacy  against  the  business 
requirements  of  Federal  associations. 
Consequentiy,  pursuant  to  its  authority 
to  regulate  the  operations  of  Federal 
associations,  the  Board  is  proposing  the 
following  regulations  to  preempt  state 
law  and  exclusively  govern  the 
operations  of  Federal  associations  in 
tills  regard.  See  12  U.S.C.  1464(a]  (1982 
and  Supp.  VI 1988):  12  CFR  545.1  (1988): 
see  e.g.,  Fidelity  Fed.  Sav.  and  Loan 
Aas'n  V.  de  to  Cuesta,  458  U.S.  141. 164 
(1983).  The  Board  does,  however, 
specifically  request  comment  on 
whether  it  may  me  advisable  to  provide 
that  state  law  governs  disclosure 
instead  of  following  this  suggested 
approach. 

E.  Description  of  This  Proposal 

This  proposed  rule  applies  to 
customers,  defined  as  depositors  in, 
borrowers  from,  or  other  patrons  of  both 
Federal  stock  associations  and  Federal 
mutual  associations.  It  addresses  the 
issue  of  the  release  of  information  about 
customers  but  distinguishes  between 
two  types  of  such  information:  customer 


*  The  Right  to  Financial  Privacy  Act  of  1978, 12 
U.S.C.  3401  et  teq..  Pub.  L  No.  S5-«3a  Title  XL 
MCtion  lioa  92  Stat.  3697.  provides  a  federal 
standard  with  reapect  to  the  release  of  customer 
records  to  federal  vovemmental  authorities. 


identification,  defined  as  a  list  of  the 
names  and  addresses  of  customers;  and 
customer  records,  which  include  not 
only  the  names  and  addresses  of 
customers  but  also  information  about 
the  contents  and  particulars  of  their 
savings  or  loan  accounts  or  other 
financial  transactions  with  the 
association. 

The  proposed  rule  can  be  summarized 
in  the  following  manner:  (a)  With 
certain  enumerated  exceptions,  only  a 
customer  of  a  Federal  association,  and 
no  other  person  or  entity,  has  the  right  to 
inspect  and  obtain  a  customer's  own 
customer  records;  (b)  Unless  a  customer 
affirmatively  and  in  writing  prohibits 
release  of  the  customer  identification,  a 
Federal  association  may,  in  its 
discretion,  voluntarily  release  customer 
identification  to  any  person  or  entity, 
provided  that  any  release  of  customer 
identification  shall  consist  only  of  a 
complete  list  of  all  customers  who  have 
not  objected  to  the  release  of  their 
customer  identification.  Federal 
associations  may  not,  therefore,  release 
a  partial  or  incomplete  list  of  customer 
identification,  such  as.  for  example,  a 
list  of  only  depositors,  or  borrowers,  or 
customers  with  account  balances  over 
$50,000:  and  (c)  With  certain 
enumerated  exceptions,  a  Federal 
association  is  prohibited  from  releasing 
its  customer  records,  other  than 
customer  identification,  unless  the 
Federal  association  procures  from  the 
customer  written  authorization  for  such 
release.  The  obligation  to  inform  the 
customer  of  his  or  her  right  to  object  to 
the  release  of  customer  identification 
and  to  obtain  written  authorization  from 
the  customer  to  release  customer 
records  is  specifically  imposed  upon  the 
Federal  association.  While  the  Board 
specifically  requests  comments  on  the 
methods  avaUable  to  Federal 
associations  to  implement  this 
affirmative  responsibility,  the  Board  is 
proposing  the  following  procedure. 

As  to  the  release  of  customer 
identification,  associations  must  notify 
customers  of  the  association's  intent  to 
release  customer  identification  in  a 
timely  manner.  In  this  context,  the  Board 
views  "timely"  as  allowing  a  customer 
sufficient  time  to  receive  the  notice, 
review  it.  consider  the  alternatives,  and 
decide  whether  to  object  to  the 
disclosure  of  his  or  her  customer 
identification.  Federal  associations 
desiring  to  release  customer 
identification  may  provide  the  notice  to 
new  customers  at  the  time  an  account  is 
opened,  before  a  loan  is  made,  or  other 
financial  transaction  is  entered  into,  and 
are  authorized  to  release  customer 
identification  no  sooner  than  thirty  (30) 
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days  thereafter.  Written  notice 
containing  the  opportunity  to  object  to 
the  release  of  customer  identification 
must  be  provided  to  existing  customers 
along  with  a  self-addressed  envelope 
needing  no  postage  in  which  tiie 
customer  can  return  his  or  her  objection 
to  the  Federal  association.  Federal 
associations  may  release  customer 
identification  no  sooner  than  thirty  (30) 
days  after  providing  existing  customers 
with  such  notice  and  opportunity  to 
object  to  the  release  of  customer 
identification.  If  notice  is  mailed,  the 
thirty  days  woold  begin  from  the  date  of 
mailing.  In  any  event  Federal 
associations  may  not  release  customer 
identification  for  tiiose  customers  that 
have  provided  written  objection  to  such 
release. 

As  to  the  responsibility  of 
associations  to  iaform  customers  of  the 
possible  release  of  customer  records,  the 
Board  also  is  proposing  c^aia 
procedures  requiring  an  association  to 
procure  a  customer's  informed  consent 
before  customer  records  are  released. 

No  release  of  customer  records  is 
permitted  unless  a  customer  whose 
records  are  intended  to  be  released  is 
given  notice  that  release  is 
contemplated,  tliat  the  customer  need 
not  approve  the  release,  and  that 
without  the  customer's  express  written 
authorization  for  release,  the  association 
will  not  disclose  customer  records, 
except  in  certaia  enumerated 
circumstances.  Furthermore,  the 
association  must  retain  a  copy  of  the 
customer's  authorization  for  its  records. 
In  this  way.  associations  may  sell  or 
make  pubhcly  available  their  customer 
records,  and  tiiird  parties  can  conduct 
direct  mail  solicitations  aimed  at 
customers  of  Federal  associations  in  a 
manner  that  respects  the  privacy 
expectations  of  customers  of  Federal 
associations. 

Accordm^y,  the  Board  proposes  that 
associations  may  use  a  standardized 
notice  and  authorization  form  to  solicit 
the  consent  to  release  customer  records 
before  such  records  are  released.  This 
document  would  be  separate  frtim  any 
and  all  other  documents  that  are 
provided  to  customers  porsuant  to  law 
or  regulation.  Such  a  docimient  would 
contain,  for  example,  the  following: 

1.  The  definition  of  customer  records; 

2.  A  statem«it  that  the  customer  has 
the  right  to  withhold  consent  to  the 
release  of  his  or  her  customer  records  by 
the  Federal  association; 

3.  A  description  of  the  types  of 
businesses,  oi^ganizations,  or  other 
persons  or  entities  to  whom  customer 
records- may  be  disclosed  and  the  time 
period,  not  to  exceed  two  years,  in 
which  such  disclosures  may  be  made; 


4.  A  statement  that  the  Federal 
association  may  seek  to  obtain 
reauthorization  from  the  customer  for 
the  release  of  customer  records  after  the 
expiration  of  that  time  period,  or  if 
release  is  contemplated  to  types  of 
recipients  other  than  those  for  whidi 
authorization  is  sought; 

5.  A  statement  that  the  customer  may 
at  any  time  provide  the  Federal 
association  with  written  notice 
withdrawing  the  customer's  prior 
consent  to  release  customer  records  and 
how  and  to  whom  such  notice  must  be 
given: 

6.  A  statement  as  to  the  circumstances 
under  which  customer  records  may  be 
released  even  when  not  authorized  by 
the  customer  but  required  by  law; 

7.  A  statement  authorizing  the  release 
of  customer  records:  and 

8.  A  space  for  the  customer's  signature 
and  for  the  date  the  document  was 
executed. 

The  Board's  proposal  permits 
associations  desiring  to  release 
customer  records  to  provide  this 
document  to  the  customer  at  the  time  an 
account  is  opened,  before  the  customer 
becomes  obligated  for  a  loan, «-  at  tiie 
time  the  customer  enters  into  another 
form  of  financial  transactimi  with  the 
association.  Federal  associations  that 
currentiy  release  customer  records  or 
that  desire  to  release  customer  records 
pertaining  to  existing  customers  must 
provide  the  notice  to  each  existing 
customer  before  customers  records  can 
be  released.  While  the  Board  notes  that 
there  may  be  various  methods  available 
to  aocoaiplish  this  requirement,  it 
believes  that  a  mailing  to  all  customers, 
including  a  self-addressed  envelope 
needing  no  postage,  would  be  the  most 
expedient  method.  Such  a  document,  for 
example,  may  be  provided  to  the 
customer  with  the  customer's  monthly 
account  statement.  The  Board 
specifically  seeks  comment  on  the 
financial  cost  of  compliance  with  this 
requirement  by  Federal  associations,  on 
the  effect  such  costs  may  have  on  the 
ability  of  Federal  associations  to 
disclose  customer  identification  or 
records  for  business  purposes  or  for  a 
fee,  and  on  the  comparative  efi^ects  such 
costs  will  have  on  lai^ge  and  small 
associations. 

In  proposing  these  requirements,  the 
Board  recognizes  that  circumstances 
may  change  in  regard  to  the  release  of 
customer  records,  both  from  the 
perspective  of  the  Federal  association 
and  of  the  customer.  Therefore,  the 
Board  is  proposing  that  at  least  every 
two  years  after  the  initial  provision  of 
the  notice  to  customers.  Federal 
associations  desiring  to  release 
customer  identification  and  records 


shall  mail  to  each  customer  new  consent 
forms  for  the  purpose  of  giving 
customers  the  opportunity  to  object  to 
the  release  of  customer  identification 
and  of  obtaining  reauthorization  for  the 
release  of  customer  records.  If 
reauthorization  from  the  customer  for 
release  of  customer  records  is  not 
received,  the  Federal  association  shall 
no  longer  continue  to  release  such 
customer  records.  Of  course, 
associations  may  provide  such  notice 
more  frequently  than  every  two  years. 

The  proposed  form  and  requirements 
also  reflect  the  Board's  belief  that 
customers  must  be  informed  not  only  of 
the  consequences  of  their  decision  to 
consent  to  the  release  of  customer 
records,  but  also  of  the  intended  use  of 
such  records.  There  are  several  methods 
available  to  achieve  this  requirement 
such  as  requiring  the  disclosure  of  the 
names  oi  the  intended  recipients  of 
customer  recotds.  or  requiring  a  general 
disclosure  that  the  Federal  association 
intends  to  release  customer  records  to 
third  parties.  Tlie  Board  believes  an 
appropriate  balance  between  these  two 
alternatives  is  that  Federal  associations 
should  specify  in  the  notice  document 
the  type  or  nature  of  busine8s(es)  tliat 
may  receive  customer  records  from  the 
Federal  association,  e.g.,  insurance 
companies,  credit  card  companies, 
department  stores,  or  marketing 
agencies.  The  Board  believes  this 
method  would  advise  customers  of  the 
intended  scope  of  release  of  customer 
records  without  unreasonably  burdening 
Federal  associations. 

The  Board  is  aware  that  alternatives 
to  these  approaches  exists.  For  example, 
associations  could  be  required  to 
procure  a  customer's  informed  consent 
to  the  release  of  customer  records  each 
time  the  association  intends  to  release 
such  records  imd  could  be  required  to 
identify  the  intended  recipient  the 
purpose  of  the  release,  and  the  date  the 
records  will  be  released.  The  Board 
specifically  requests  comments  on  this 
approach.  The  Board  also  seeks 
comment  on  whether  the  notice  should 
be  provided  to  each  customer  each  time 
they  enter  into  a  transaction  with  the 
association  [e.g.,  each  time  the  customer 
opens  a  deposit  account  or  takes  out  a 
loan)  or  wiiether  one  notice  would  be 
sufficient  to  cover  all  records  of  the 
customer  during  the  stated  time  period. 

The  proposed  regulation  sets  out 
exceptions  to  this  general  non- 
disclosure rule.  In  addition  to  disclosure 
to  the  customer  or  to  tiiose  authorized 
by  the  customer,  disclosure  would  be 
permitted  to  those  employees  or  agents 
of  Federal  associations  responsible  for 
preparing  or  handling  customer  records: 
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officials,  employees  or  agents  of  the 
Board,  the  Federal  Savings  and  Loan 
Insurance  Corporation,  or  a  Federal 
Home  Loan  Bank  in  the  exercise  of  their 
official  duties;  other  financial 
institutions  or  consumer  credit  reporting 
agencies  as  part  of  a  regular  exchange  of 
credit  information;  federal  government 
agencies  or  entities  requiring  such 
information,  reports,  or  returns  pursuant 
to  law;  those  parties  who  must  be 
informed  concerning  the  dishonor  of  a 
negotiable  instrument;  appropriate  law 
enforcement  authorities  when  an 
association  reasonably  believes  it  has 
been  the  victim  of  a  crime;  persons 
making  demand  pursuant  to  a  lawful 
subpoena;  and  the  association's  bond  or 
insurance  company  relative  to  a  claim 
under  the  association's  liability  policy. 

The  proposal  also  provides  ^at 
release  of  customer  records  to  any 
person  not  expressly  enumerated  in  this 
section  is  permissible  only  after  the 
association  receives  the  prior  written 
approval  of  the  Board.  The  Board 
believes  that  this  exception  should  only 
apply  in  unusual  and  highly  exceptional 
circumstances  in  which  the  ability  to 
release  customer  lists  is  not 
contemplated  by  any  other  exceptions  to 
the  non-disclosure  rule.  The  Board 
specifically  asks  for  comment  on  the 
need  to  include  this  exception  and,  if 
included,  on  whether  it  should  apply  to 
the  release  of  customer  identification 
and  records  where  the  customer  has 
acted  to  prohibit  release,  or  whether  it 
should  only  apply  to  the  release  of 
ctistomer  recoitls  where  the  customer, 
while  not  objecting  to  the  release,  has 
not  affirmatively  authorized  release. 

Because  the  continued  confidentiality 
of  customer  records  following  release  to 
the  aforementioned  excepted  parties 
cannot  always  be  assured,  the  proposed 
rule  provides  that  the  following  parties 
must  execute  confidentiality  agreements 
prior  to  the  release  of  customer  records: 
(1)  Parties  to  whom  a  customer  has 
authorized  such  release;  (2)  officers, 
employees,  or  agents  of  the  Federal 
association  responsible  for  preparing 
and  handling  customer  records;  (3)  other 
financial  institutions  or  credit  reporting 
agencies;  and  (4]  the  association's  bond 
or  insurance  companies.  These 
confidentiality  agreements  must  contain 
a  statement  of  the  specific  use  to  be 
made  of  the  records  and  prohibit 
disclosure  by  the  third  party  except  as 
required  by  law  or  in  accordance  with 
the  exceptions  set  out  in  paragraphs  (e) 
(3),  (5),  (7)  and  (8)  as  if  these  sections 
applied  directly  to  the  recipient  of  the 
records. 

Additionally,  the  Board  specifically 
requests  comments  with  respect  to 


whether  an  exception  to  the 
nondisclosure  rule  should  exist  for  the 
disclosure  of  customer  records  when 
state  law.  not  other«vise  preempted  by 
Federal  law  or  regulations,  requires  such 
disclosure  to  state  governmental 
authorities  in  the  lawful  exercise  of  such 
governmental  authority  over  the 
customer  or  other  third  party. 

Finally,  in  order  to  avoid  conflict  with 
or  repetition  of  current  regulatory 
provisions  dealing  with  the 
confidentiality  and  release  of  customer 
records,  this  ride  proposes  to  delete  such 
conflicting  or  repetitive  provisions. 
^>ecifically,  the  proposed  rule  would 
delete  paragraphs  (a)  and  (b)  of 
8  545.131  dealing  with  the  disclosure  of 
membership  lists  by  a  Federal  mutual 
association  and  the  right  of  inspection  of 
a  member's  own  records.  It  would  also 
delete  paragraph  (d)  of  t  552.11.  which 
contains  a  prohibition  against  release  to 
stockholders  of  Federal  stock 
associations  of  confidential  depositor 
information.  It  would  also  amend 
paragraph  (d)  of  1 545.141  to  reflect  the 
adopti(Hi  of  the  (Usclosure  procedures 
and  limitations  of  i  545.132. 

Initial  Rasulatory  FlsxibUity  Analysis 

Pursutmt  to  section  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C  603  (1962).  die 
Board  is  providing  the  foDowing  initial 
regulatory  flexib^ty  analysis: 

1.  Reasons,  objectives,  and  k^aJ  basis 
underlying  the  proposed  rule.  Tnese 
elements  are  incorporated  above  in  the 
wrmjmmnupf  iNwmiiATiwi  section. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would«ppIy  to  all  Federal 
assocations  without  regard  to  size. 

3.  Impact  of  the  proposed  rule  on 
small  entities.  The  proposed  rule  would 
clarify  the  circumstances  under  which 
all  Federal  associations  may  disclose 
customer  identification  and  records  for 
business  purposes  and  for  a  fee.  The 
proposed  rule,  however,  may  have  a 
disproportionate  impact  on  small 
assiddations,  since  it  may  be  more 
difficult  for  smaU  associations  to  afford 
the  costs  of  the  notice  requirements. 
This  could  diminish  the  ability  of  small 
institutions  to  profit  from  the  sale  of 
customers  identification  or  records.  The 
Board  specifically  requests  comment  on 
this  issue  in  the  preamble  to  the 
proposed  rule. 

4.  Overlapping  or  conflicting  Federal 
rules.  As  explained  in  the 
supfUMniTiMiv  iwFOiiiUTioti  section, 
the  proposed  rule  is  intended  to 
streamline  the  Board's  regulations 
governing  a  Federal  association's 
release  of  its  customer  records.  Other 
than  the  Right  to  Financial  Privacy  Act 
of  1978, 12  U.S.C  3401  et  seq.  (1982  and 


Supp  VI 1988),  which  is  expressly 
considered  in  these  proposed 
regulations,  there  are  no  other  known 
federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  proposal. 

5.  Alternatives  to  the  proposed  rule. 
As  alternatives  to  the  proposed  rule,  die 
Board  could  retain  the  present 
requirement  of  prior  Board  or 
supervisory  approval  contained  in 
section  545.131  for  the  release  of 
customer  records  or  the  Board  could 
adopt  the  revisions  to  sections  545.131, 
543.9-3,  and  544.9-2  as  proposed  in  the 
Corporate  Governance  proposals.  These 
alternatives  are  discussed  in  the 
preamble  to  the  proposed  regulation  and 
comment  is  solicited  on  them. 

List  of  Subjects 

12CFRPanS45 

Accounting.  Consumer  protection. 
Credit,  Electronic  funds  transfer. 
Investments.  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements,  and  Savings  and  loan 
associations. 

12CFRPart5S2 

Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations,  and  Securities. 

Accordingly,  die  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  amend 
Parts  545  and  552.  Subchapter  C. 
Chapter  V.  Title  12  Code  of  Federal 
Regulations,  as  set  fordi  below. 

SUBCHAPTER  C-fEOERAL  SAVmOS  AND 
LOAN  SYSTEM 

PART  54S-OPERATK)N8 

1.  The  authority  citation  for  Part  545 
continues  to  read  as  follows: 

Authority:  Sec.  5A.  47  Stat  727,  as  added 
by  tec  1.  ee^tat  256,  as  amended  (12  U.S.C 
1425a):  MC  5,  48  Stat.  132.  as  amended  (12 
U.S.C  1464):  sees.  402-403.  407,  48  SUt.  12S6- 
1257. 126a  as  amended  (12  U.S.C  1725-1728, 
and  1730):  Reorg.  Plan  No.  3  of  1S47. 12  FR 
4981. 3  CFR.  1943-48  Comp.,  p.  1071. 

2.  Amend  8  545.131  by  removing 
paragraphs  (a)  and  (b);  by  redesignating 
existing  paragraphs  (c).  (d).  and  (e)  as 
the  new  paragraph  (a),  (b).  and  (c);  and 
by  revising  the  newly  redesignated 
paragraphs  (a)  and  (b)(5)(ii)  to  read  as 
follows: 

1 548.191    Coiwiwunlcatlons  between 
mamlMra  of  a  Fadarai  mutual  association. 

(a)  Right  of  communication  with  other 
members.  A  member  of  a  Federal  mutual 
association  has  the  right  to 
communicate,  as  prescribed  in 
paragraph  (b)  of  this  section,  with  other 
members  of  the  association  regarding 
any  matter  related  to  the  association's 
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affairs,  except  for  "improper" 
communications,  as  defined  in 
paragraph  (c)  of  this  section.  The 
association  may  not  defeat  that  right  by 
redeeming  a  savings  member's  savings 
account  in  the  association. 

(b)  Member  communication 
procedures.  *  *  * 

(5)  *  *  • 

(ii)  Notification  that  the  association 
has  determined  not  to  mail  die 
communication  because  it  is  "improper" 
as  defined  in  paragraph  (c)  of  this 
section; 
*        •        •        •        * 

3.  Amend  Part  545  by  adding  a  new 
8  545.132  to  read  as  foUows: 

{545.132    DlactoaursorcuatonMrraeoRls. 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  "Customer"  means  a  depositor  in, 
borrower  fivm,  and  any  other  person 
patronizing  Federal  associations  and 
utilizing  the  services  offered  by  those 
associations. 

(2)  "Customer  identification"  means 
the  original  or  any  copy  or  summary  of 
any  document,  includiing  any  evidence 
of  a  transaction  conducted  by  means  of 
an  electronic  terminal  that  contains 
only  a  list  of  the  names  and/ or 
addresses  of  all  customers  of  a  Federal 
association  who  have  not  objected  to 
the  release  of  their  customer 
identification,  or  any  data  from  which 
such  information  could  be  constructed. 

(3)  "Customer  records"  means  the 
original  or  any  copy  or  summary  of  any 
document  or  record  of  a  Federal 
association,  including  any  evidence  of  a 
transaction  conducted  by  means  of  an 
electronic  terminal,  that  contains  any 
customer's  names  and/or  addresses, 
and  information  concerning  an 
individual  customer's  savings  or  loan 
accounts  or  the  details  of  o^er  types  of 
transactions  between  the  customer  and 
the  association,  or  any  data  from  which 
such  information  could  be  constructed. 

(4)  "Person"  includes  an  individual, 
partnership,  corporation,  association, 
trust,  or  any  other  legal  entity  organized 
under  the  law  of  any  state  or  of  the 
United  States. 

(5)  "Financial  institution"  means  any 
office  of  a  bank,  savings  bank,  industrial 
loan  company,  trust  company,  savings 
and  loan,  building  and  loan,  or 
homestead  association  (including 
coopereative  banks),  credit  union,  or 
consumer  finance  institution,  located  in 
any  state  or  territory  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  Guam,  American  Samoa,  or  the 
Virgin  Islands. 

(b)  Right  to  obtain  and  inspect 
customer's  own  customer  records.  A 
customer  of  a  Federal  association  or  his 


duly  authorized  agent  has  the  right  to 
obtain  and  inspect  customer  records 
pertaining  solely  to  the  customer's  own 
savings  account(s)  or  loan  accoimt(s) 
records,  or  records  pertaining  to  other 
financial  transactions  with  the 
association. 

(c)  Disclosure  of  customer 
identification.  (1)  A  Federal  association 
may  disclose  a  customer's  customer 
identification  to  any  person,  unless  such 
customer  has  affirmatively  prohibited 
such  disclosure  in  writing;  provided  that 
the  Federal  association  has  given 
written  notice  to  the  customer  of  the 
intent  of  the  Federal  association  to 
make  such  disclosures  and  of  the 
customer's  right  to  prohibit  the  release 
of  the  customer  identification,  including 
a  plainly  worded  form  which  the 
customer  may  use  to  make  such 
objection,  and  has  provided  the 
customer  with  a  self-addressed 
envelope  needing  no  postage  with  which 
to  return  the  customer's  objection  to  the 
release  of  customer  identification. 

(2)  Any  disclosure  made  pursuant  to 
(c)(1)  of  this  section  shall  be  made  no 
sooner  than  thirty  (30)  days  after  the 
customer  received  the  notice,  if  the 
notice  was  given  in  person,  or  thirty 
days  after  ^e  notice  was  mailed  to  the 
customer,  and  shall  be  limited  to  a 
complete  list  of  all  customers  of  the 
Federal  association  who  have  not 
prohibited  the  release  of  his  or  her 
customer  identification  pursuant  to  that 
section,  and  may  include  the  addresses 
of  such  customers. 

(d)  Disclosure  of  customer  records. 
Except  as  provided  in  paragraphs  (b) 
and  (e)  of  this  section,  a  Federal 
association  is  prohibited  from  disclosing 
customer  records  to  any  person. 

(e)  Exceptions.  Notwithstanding 
paragraph  (d),  a  Federal  association 
may  disclose  its  customer  records  to  the 
following: 

(1)  Any  person  to  whom  the  customer 
has  affirmatively  authorized  such 
disclosure  in  writing; 

(2)  Any  officer,  employee,  or  agent  of 
a  Federal  association  having  the  duty  to 
prepare,  examine,  handle,  or  maintain 
customer  information  in  the  ordinary 
course  of  conducting  the  association's 
business,  including,  but  not  limited  to,  a 
certified  public  accountant  engaged  by 
the  Federal  association  to  prepare  an 
independent  audit; 

(3)  Any  officer,  employee,  or  agent  of 
the  Board,  the  Federal  Savings  and  Loan 
Insurance  Corporation,  or  a  Federal 
Home  Loan  Bank  for  use  solely  in  the 
exercise  of  his  or  her  duties; 

(4)  A  financial  institution,  commercial 
enterprise,  or  consumer  reporting 
agency,  when  such  disclosure  is  part  of 
an  exchange  in  the  regular  course  of 


business  of  credit  information  between 
a  Federal  association  and  another 
financial  institution  or  commercial 
enterprise,  direcdy  or  through  a  credit 
reporting  agency; 

(5)  Persons  to  whom  reports  or  returns 
must  be  made  or  information  disclosed 
pursuant  to  Federal  law  or  regulations 
including,  but  not  limited  to,  the  Internal 
Revenue  Service,  or  any  government 
authority  acting  pursuant  to  the  Right  to 
Financial  Privacy  Act  of  1978, 12  U.S.C 
3401  et  seq..  Pub.  L  No.  9&-63a  Title  XL 
8  llOa  92  Stat.  3697; 

(6)  Persons  to  whom  information  is 
permitted  to  be  disclosed  under  state 
law  concerning  the  dishonor  of  a 
negotiable  instnunent; 

(7)  An  appropriate  law  enforcement 
authority  when  the  Federal  association 
reasonably  believes,  pursuant  to  section 
563.18(d)  of  this  part  that  it  has  been  the 
victim  of  a  crime  or  has  a  known 
factural  basis  for  a  belief  that  a  crime 
has  been  committed; 

(8)  Persons  making  demand  pursuant 
to  a  lawful  subpoena,  summons, 
warrant,  or  court  order  or  in  response  to 
a  subpoena  from  a  federal  or  state  grand 
jiuy  served  upon  the  Federal 
association;  ~~ 

(9)  The  association's  bond  or 
insurance  companies  wlien  the 
association  has  information  relative  to  a 
claim  pursuant  to  its  bond  or  director's 
and  officer's  liability  insurance  policy  or 
other  insurance  coverage: 

(10)  Any  person  not  expressly 
permitted  by  this  section  if  the 
association  receives  the  prior  written 
approval  of  the  Board,  which  may 
estabUsh  the  terms  and  conditions 
governing  such  release. 

(f)  Confidentiality  agreement  Prior  to 
the  release  by  a  Federal  association  of 
its  customer  records  authorized  by 
paragraphs  (e)  (1),  (2).  (4)  and  (9)  of  this 
section,  the  association  shall  require 
intended  recipients  of  customer  records 
to  execute  an  agreement  stating  the 
specific  use  to  be  made  of  the  customer 
records  and  prohibiting  subsequent 
disclosure  of  the  customer  records  to  a 
third  party,  except  if  such  disclosure  is 
required  by  law,  or  pursuant  to  the 
circumstances  set  forth  in  paragraphs  (e) 
(3),  (5),  (7)  and  (8)  of  this  section,  and.  if 
the  recipient  of  the  customer  records  is  a 
credit  reporting  agency,  subsequent 
disclosures  may  be  made  in  the  regular 
course  of  the  agency's  business. 

(g)  Informed  consent  form  and 
procedure.  (1)  Before  releasing  any 
customer  records  pursuant  to 
subparagraph  (e)(1),  an  institution  shaU: 

(i)  Provide  a  copy  of  an  "Informed 
Consent  Form"  to  all  new  and  existing 
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custooMn  of  tfa«  asaociatkm.  The 
consent  form  shall  contain: 

(A)  The  dafioition  of  cuatomer 
reconU; 

(B)  A  statement  that  the  customer  baa 
the  right  to  withhold  consent  to  the 
release  of  his  or  her  customer  records  by 
the  Federal  association: 

(C)  A  description  of  the  types  of 
businesses,  organizations,  or  other 
persons  or  entities  to  whom  customer 
records  may  be  disclosed  and  the  time 
period,  not  to  exceed  two  years,  in 
which  such  disclosures  may  be  made; 

(D)  A  statement  that  the  Federal 
association  may  seek  to  obtain 
reauthorization  from  the  customer  tor 
the  release  of  customer  records  after  the 
expiration  of  that  time  period,  or  if 
release  is  contenplatsd,  to  types  of 
recipients  other  than  those  fbr  which 
authorization  is  sought: 

(E)  A  statement  that  the  customer  may 
at  any  time  provide  the  Federal 
associatian  with  written  notice 
withdrawing  the  customer's  prior 
consent  to  release  custooser  records  and 
how  and  to  whom  such  notice  most  be 
given; 

(F)  A  statement  that  cestoner  records 
may  be  released  pursuant  to  statute  or 
regulation  even  when  not  authorised  by 
the  customer, 

(G)  A  slatement  authoriziag  the 
release  of  customer  records;  and 

(H]  A  space  fbr  the  customer's 
signature  and  for  the  date  the  document 
was  executed. 

(ii]  Receive  a  signed  and  dated 
consent  form  from  the  customer  and 

(iii)  Retain  a  copy  of  each  consent 
form  in  an  appropriate  file  maintained 
for  the  customer  providing  the 
authorization. 

(2)  A  Federal  association  shall  fulfill 
the  requirement  that  it  obtain  consent 
from  its  customers  before  disclosing 
customer  records  under  paragraph  (e)(1] 
of  this  section  by  providing  a  clear  and 
conspicuous  document  containing  the 
information  set  forth  in  (g)(1)  of  this 
section.  The  following  coBiplies  with 
this  requirement: 

Authoriiatioa  To  Oiadeee  Castomer 
Racocds 

[Customer  Name] 
JAccount/Loan  Numberfs)) 

Under  appbcable  Federal  law  and 
regulations  you  have  the  right  to  provide 
or  to  refuse  to  provide  [name  of 
institution)  widi  yoor  consent  to  disclose 
all  of  the  nfomation  [name  of 
institutiool  maintains  concerning  yonr 
name,  address,  account  balances,  loans, 
or  other  financial  activities.  This 
infomatkm  that  pertains  to  all  of  your 
financial  transactions  is  known  as 
"customer  records". 


[Name  of  institatioB]  desires  to 
disclose  infdnnation  oootained  in  your 
CBStoner  reoocds  during  the  sext  Ipcriod 
of  time  not  to  exceed  two  jreors]  to 
[insert  types  of  persons  or  entities  to 
which  the  customer  records  are  intended 
to  be  disclosed].  These  persons  or 
entities  may  contact  you  to  ofier  you  a 
product  or  service  These  persons  or 
entities  have  agreed,  or  will  be  required 
to  a^ee,  not  to  disclose  this  information 
to  any  other  person  or  business,  except 
as  permitted  by  regulation,  and  have 
agreed  that  the  custosser  records  shall 
remain  confidential.  [Name  ai 
institution)  may  receive  a  fee  for  die 
release  of  customer  records.  In  the  evott 
that  the  association  wishes  to  disclose 
your  customer  records  to  persons  or 
entities  not  described  shove  or  beyond 
the  [state  tisK  period],  the  associatioB 
will  seek  reauthorization. 

(Name  of  institotion]  must  seek  your 
permission  to  disclose  your  customer 
records  pertaining  to  deposits,  lofuts.  or 
other  types  of  financial  transactians 
with  this  assodatian.  Without  your 
consent  [Name  of  institution}  cannot 
disclose  yonr  customer  records,  except 
as  provided  for  by  regulation. 

If  yen  provide  jroer  consent  to 
disclose  your  customer  records  now  or 
in  the  future,  you  may  withdraw  your 
consent  at  any  tiSM.  You  may  withdraw 
your  consent  by  writing  (name  of 
institution)  at  the  following  ad^ess: 

Name  of  institution) 

Address  oi  institution) 

Attn:] 

If,  after  reading  the  following 
statement,  you  consent  to  the  release  of 
customer  records,  sign  your  name  on  the 
space  provided  and  return  this  form  to 
[name  of  institution). 

Authorization 

I  have  haen  infanMd  of  my  right  to 

withhold  my  consent  for  (name  of  institution) 
to  release  my  customer  records,  and  I  have 
read  the  information  printed  above.  I  hereby 
provide  my  consent  to  [name  of  institution)  to 
release  my  customer  record*  to  third  persons, 
and  understand  that  I  may  withdraw  such 
consent  at  any  time. 

Name  of  customer  

Date    

(3)  Federal  assodatioas  desiring  to 
continue  to  disclose  customer  records 
shall  seek  reauthorization  frtwi  each 
customer  for  the  release  of  customer 
records  at  least  every  two  years  after 
the  initial  authorization. 

(4)  Federal  association  shall  not 
release  any  person's  customer  records 
pursuant  to  this  paragraph  and  shaU 
take  such  affinnaltve  steps  as  may  be 
necessary  to  ensure  that  such  customer 
records  are  not  released: 

(i)  Upon  or  following  the  second 
anniversary  of  the  kiitial  authorization 


or  the  second  anniversary  of  any 
subsequent  reauthorization  if  the 
Federal  association  has  not  received  a 
reauthorization,  or 

(ii)  If  at  any  time,  the  Federal 
association  receives  written  notlflcattSTT 
of  a  customer's  withdrawal  of  consent  to 
release  customer  records,  pursuant  to 
paragraph  (gK&)  of  this  section. 

(5)  A  customer  may.  at  any  time  after 
providing  consent  to  permit  disclosure 
of  customer  records,  withdraw  that 
consent  by  writing  to  the  Federal 
association  and  informing  it  of  the 
withdrawal  (rf  consent. 

4.  Amend  section  545.141  by  revising 
paragraph  (d)  to  read  as  follcMArs: 

{  845.141    Remols  Service  tinliss  (RStIs). 


(d)  Privacy  of  account  data.  A  Federal 
association  shall  allow  accountholders 
to  obtain  any  information  concerning 
their  RSU  accounts.  Except  for  generic 
data  or  data  necessary  to  identify  a 
transaction,  no  Federal  association  may 
disclose  account  data  to  third  parties 
other  than  the  Board  or  its 
representatives  except  in  accordance 
with  i  S45.132  of  this  part.  Information 
disclosed  to  the  Board  wiD  be  kept  in  a 
manner  to  ensure  compliance  with  the 
Privacy  Act.  S  U.SlC.  552a.  A  Federal 
association  may  o|«rate  an  RSU 
according  to  an  a^^eraent  with  a  third 
party  or  shared  computer  systems, 
communications  facililies,  or  services  or 
another  financial  institution  only  if  such 
third  perty  or  institation  apces  to  abide 
by  this  section  as  to  information 
concemii^  RSU  accounts  in  the  Federal 
association.  < 


PART  552--INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

5.  The  authority  citation  for  Part  552 
continues  to  read  as  follows: 

Authority:  Sec  SA,  47  Stat  727.  as  added 
by  sec.  1.  M  Stat.  2S8,  as  amended  (12  U.S.C 
14258 ):  sec.  SB,  47  Stat.  727.  as  added  by  sec. 
4.  80  Stat.  824,  as  amended  (12  U.S.C.  1425b): 
sec.  2. 48  Stat.  128.  as  amended  (12  U.S.C. 
1462):  sec.  5.  48  Stat.  132.  as  amended  (12 
U.S.C.  1464):  sees.  401-403,  405-407.  48  Stat. 
12S&-12S7, 1259-1280,  as  amended  (12  U.S.C. 
1724-1728. 1728, 1738^;  sec.  408,  82  Stat.  5,  as 
amended  (12  U.S.C.  1730b):  Regn.  Plan  No.  3 
of  1947, 12  FR  4981,  3  CFR.  1943-1948  Conp., 
p.  1071. 

6.  Amend  |  552.11  by  removing 
paragraph  (d). 


n 
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By  the  Federal  Home  Loan  Bank  Board, 
lohn  F.  GhizsooL 
Assistant  Secretary. 
(FR  Doc.  89-2706  Filed  2-3-8B:  &-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chafrter  I 
[Summary  Nottee  No.  PR-e»-1] 

Petition  for  Rulemaking;  Summary  of 
Petmone  Reoeh^ed;  DtopoeWona  of 
Petltlonelaeued 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


;  Ptusuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Re^ilaticMis  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aq;)ect  of  FAA's  r^ulatory 
activities.  Neither  publication  of  diis 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  April  7, 1988. 

AOORESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  RWrmER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (ACX-IO),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  E)C  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  1 11.27  of  Part 


11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  January  31. 
1980. 

DaniseDoaahueHaU, 

Manager.  Program  Management  Staff,  Office 
of  the  Chief  Counsel 

Petitioos  for  Rulemaking 

Docket  No.:  24397. 

Petitioner  The  Association  of  FU^t 
Attendants  and  The  )oint  Coimcil  of 
Flight  Attendant  Unions. 

Regulations  Affected:  14  CFR  Parts 
121  and  135. 

Description  of  Petition/Disposition: 
The  petitioners  asked  for  flight  and  duty 
time  limitations  and  rest  requirements 
for  flight  attsndants  engaged  in 
passenger-carrying  operations.  Denied 
/anuary23, 1989. 

[FR  Doc  89-2828  Hied  2-3-89: 8:45  am] 
aSJJNQ  OOOE  4eis-t»-« 

14CFRPart39 

(Docket  No.  8S-ASW-61) 

Alrworttikiese  DIrectlveSi  RoMneon 
iieNcofner  company,  Mooei  nzz  senee 
llellcoptei's 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARv:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  repetitive  preflight  checks 
of  the  lower  clutch  actuator  bearing 
assembly  and  replacement  as 
necessary,  on  Robinson  Helicopter 
Company  (RHC)  Model  R22  series 
helicopters.  This  proposed  AD  is 
prompted  by  reports  of  lower  clutch 
actuator  bearing  failure  in  flight  which 
could  result  in  loss  of  power  to  the  main 
rotor  drive  system  and  consequent  loss 
of  the  heUcopter. 

DATES:  Comments  must  be  received  on 
or  before  May  1, 1989. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
the  Assistant  Chief  Counsel,  FAA,  Fort 
Worth,  Texas  76193-0007  or  delivered  in 
duplicate  to:  Office  of  the  Assistant 
Chief  Counsel,  FAA,  Room  158,  Building 
3B,  4400  Blue  Mound  Road.  Fort  Worth. 
Texas.  Comments  must  be  marked: 
Docket  No.  88-ASW-51. 

Comments  may  be  inspected  in  the 
Regional  Rules  Docket,  Building  3B, 
Room  158,  Office  of  Assistant  Chief 
Counsel,  between  8  a.m.  and  4:30  p.m. 
weekdays,  except  Federal  holidays. 


The  applicable  technical  information 
may  be  obtained  fit>m:  Robinson 
Helicopter  Company.  24747  Crenshaw 
Boulevard,  Torrance.  California  90505, 
or  may  be  examined  in  the  Regional 
Rules  Docket. 


FOR  FURTHER  WfORMATION  CONTACT 

Mr.  Timothy ).  Dulin.  Aerospace 
Engineer,  ANM-143L.  FAA.  Northwest 
Mountain  Region.  Los  Angeles  Aircraft 
Certification  Office.  3229  E.  Spring 
Street,  Long  Beach.  California  90806- 
2425:  telephone  (213)  969-5261. 


SUPPLEMENTARV  I 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  AD 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  FAA 
before  taking  action  on  the  proposed 
rule.  The  pn^msal  contained  in  this 
notice  may  be  changed  in  light  of 
comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economia 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Regional  Rules  Docket  Office  of 
the  Assistant  Chief  Counsel  Room  158. 
Building  3B,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth,  Texas,  for  examination  liy 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  the 
proposed  AD,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  88-ASW-51.  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

There  have  been  27  reports  of 
premature  failure  of  the  lower  clutch 
actuator  bearing  assembly,  part  number 
(P/N)  A181,  bearing  assembly  lower 
sheave,  installed  on  shaft  and  bearing 
assembly.  P/N  A007-3.  Two  of  those 
failures  have  resulted  in  loss  of  power  to 
the  main  rotor  during  flight.  Since  this 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  iype 
design,  the  proposed  AD  would  require 
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a  prefljght  chtck  of  Um  lower  dulck 
actuator  bearing  aaaembty  •■  BobkiaoB 
Helicopter  Conpany  Medd  R22  aattaa 
helict^tera. 

The  legttUtioiia  propoead  berdB 
would  not  have  aubatantial  dinct  effscta 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribation  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  thia  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves 
approximately  386  helicopters  at  an 
approximate  cost  of  $1,100  per  year  per 
helicopter.  Therefore,  1  certify  tfiat  this 
actiofK  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Pohcies  and  Procedures  (44  PR  11094; 
February  20, 197§);  (3)  does  not  warrant 
preparation  of  a  regulatory  evahiation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  pronulgated,  will  not  have  a 
significant  economic  impact.  positiTe  or 
negative,  on  •  sabatantial  mmsber  of 
small  entitiee  under  the  criteria  irf  the 
Regulatory  RexibiUty  Act 

List  of  Subjacta  in  14  CFR  Pact  M 

Air  tranaportation.  Aircraft.  Aviation 
safety,  and  Safety. 

The  Propoaod  AaandnMnt 

PART  at-^URWOflTHINESS 
DfRECTlVES 

Accordingly  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviaticm  Administratioa 
proposes  to  amend  1 39d3  of  Part  38  of 
the  Federal  Aviation  Ragulationa  aa 
follows: 

1.  The  authority  ciutkn  for  Part  39 
continues  to  read  aa  foUouva: 


.:  40  UAC  13S«(a),  1421.  and  1423; 
49  U.&C  M8|B)(Ra«iaad  Pub.  L  t7-44». 
lanMiy  12.  IflM);  nd  14  CFR 11 JS. 

2.  By  adding  the  following  new  AO: 


:  Applies  to  all 
Model  R22  leiias  helicoptec*  certificat«l 
in  sny  category  with  kMrer  clutch 
•cmator  braring  assembly.  P/N  AlSl. 
bearing  aascuiMy  tower  sheave  (all  darii 
nuntwii). 

CompHanoe  i*  reqniied  as  indicated  unlet* 
already  aeeotapMshsd. 

To  preveal  lower  datdi  actoator  bearing 
faUure  in  Oihl  whteb  oouM  lesdl  iB  leas  of 
power  to  die  SMia  lotar  M«e  qistaan^ 
acoompUsh  the  following: 

|«)  Oieck  lower  dutch  actuator  bearing 


.  P/N  AMt  baariag  aaMnbly  lewet 
sheave  (all  daih  numbers),  bcioie  each  fli^ 
in  accordance  with  the  following  procedure: 

(1)  Check  visible  portion  of  the  bearing  for 
seal  damage  (e.g.,  cuts,  distortions,  grease 
extrusion,  or  any  other  indicatiom  of 
inpeading  beariag  Isikire);  and 

(2)  Check  temperature  level  on  the  lower 
and  the  upper  clutch  actuator  bearing  houaing 
teletemps  for  comparisoiir 

Note— Some  types  of  tiearing  failures  may 
not  cause  teletemp  tnchcation  to  rise. 

(3)  The  checks  required  by  thia  paragraph 
may  be  performed  by  a  pilot  properly  traiaed 
to  conduct  the  checks  and  must  be  recorded 
in  accordance  with  FAR  1 43.9. 

(b)  If  bearing  or  seal  damage  is  found,  tf 
either  teletemp  indication  on  lower  clutdi 
actuator  bearing  is  20  *P  or  greater  above 
teletemp  indlcatten  on  upper  clutch  actuator 
tMCring.  or  if  an  unusual  lower  clutch 
actuator  bearing  noise  is  detected  during 
start-up,  peifatm  a  datailed  bearing 
inspection  prior  to  further  Qigkl  as  foUows: 

(1)  With  the  actuator  assembly.  P/N  A051- 
1,  in  the  belts  loose  position,  remove  the 
scroll  P/N  A23e-1.  and  fanwheel  assembly. 
P/N  B174-1,  per  Sectkm  •L2ia  of  the  RaUneon 
R22  Maintoiance  Manual. 

(2) DiscaaMct  the  lower  and  ollhe 
aclnalar  ban  the  lower  ckteh  actaaisr 
bearing  asaembly  housing,  P/N  AlU. 

(3)  Using  fingertips,  rotate  the  bearing 
Iwuaing  and  check  for  sound  or  feel  of  any 
roughnesa,  scraping,  or  looseness.  Visually 
inspect  the  bearing  for  sea)  damage,  loes  of 
lubrication  or  signs  of  heat  damage. 

(4)  CarehiOy  inspect  the  inner  race  of  the 
bearing  on  the  fimshafl.  No  movement  or 
fretting  ia  allowed  l>etween  the  inner  race 
and  the  fanshafl. 

(5)  If  any  indication  of  impending  bearing 
failure  is  found  on  this  inspection,  replace  the 
shaft  and  beering  aasembty,  P/N  A007-3. 
Consult  the  R22  Maintenance  Manual  for 
removal  and  repleoement  of  the  shaft  aod^ 
bearing  asaembly. 

(c)  A  fhcherteg  cratch  H^t  during  fnght 
may  be  indicative  of  possible  chitch  actuator 
beering  failure.  The  fKckerbig  light  sbodd  not 
be  confused  with  its  norma)  on-eff  belt 
reteasioaing  in  flight  (on  for  1  to  4  aecoada. 
then  off).  Do  not  resume  fliglit  watbi  cause  of 
the  flickering  chitch  bgbt  baa  been 
determined. 

(d)  An  alternate  metliod  of  ooa^tliance  or 
adjustment  of  repetitive  compliance  limes, 
which  provides  an  equivalent  level  of  satiety, 
may  be  used  if  approved  by  the  Manager.  Loa 
Angelea  Aircraft  CertiTication  OQice.  ANM- 
lOOL.  FAA,  Northwest  Mountain  Region.  3229 
E.  Spring  Street  Long  Beach.  CaUomia. 

Issued  in  Fort  Worth.  Texaa.  on  JaoMry  M, 
1960. 

UB.Aadrisasa^ 

Manager.  Rotoitraft  Dheelorata,  Akcrafl 
Certificotiao  Strviet. 
(PR  Doc.  89-2628  Piled  2-»-«6:  M&  am) 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  41t 

Propoaad  Amandmant  to 
Comprahanslva  PiMi  and  Wator  Coda 
of  tha  OaloaNwa  Rtvar  Batin;  Propoaad 
Rula  Ravtalow  and  PubMc  ilaaring 

AQCNCY:  Delaware  River  Basin 
Conunission. 

action:  Proposed  rule  revision  and 
pubUc  hearing. 


:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  a  public  hearing  to  receive 
comments  on  propoaed  amendment  to 
its  Comprehensive  Plan  and  Water  Code 
in  relation  to  water  conservation 
performance  standards  for  plumbing 
fixtures  and  fittings.  The  proposed 
amendment  would  revise  a  rule  adopted 
by  the  Commisaian  on  January  13, 1988. 
and  noticed  in  the  )anuary  22, 1968. 
issue  of  the  Fadaral  Ragialar  (53  FR 
1751). 

DATIS:  The  pobtic  hearing  ia  siAeduled 
for  Mcmday,  hdarch  2a  198a  A 
presentation  on  the  proposed  rale 
reviaion  wdl  begin  at  1:30  p.m.  and  wiU 
be  foUowed  at  ZSM  pan.  by  the  first  of 
two  hearing  aessiona.  The  second  and 
final  hearing  session  anil  begin  at  7:00 
p.m.  Persons  wishing  to  test%  at  the 
hearing  are  leqaested  to  regiater  with 
the  Secretary  prior  to  the  hearing. 
Written  comaients.  received  or 
postmarked  by  April  M.  1988,  will  be 
inchided  in  the  hearing  record. 

AOOaesacs:  Written  comments  should 
be  submitted  to  Susan  M.  Weisman, 
Delaware  River  Basin  Commiaaion.  P.O. 
Box  7360,  West  Trenton,  New  Jersey 
0862&  The  public  hearing  will  be  hdd  at 
the  Holiday  bm  iGng  of  I^ssia.  260 
Goddard  Boalevard.  King  of  Prussia, 
Ponnaylvania. 

row  WJWTMWI  ■^OWATIOW  COSiTACT: 
Suaan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Besm 
Conunission:  Telephone  (009)  883-9500. 
SUPPLEMfNTAMY  INPOfOMTION: 

Background  and  Rationale 

Oa  January  13. 1988,  the  Delaware 
River  Basin  Commission  adopted 
Rasohitioa  Na  88-2  which  established 
Basinwide  water  conservation 
performance  standarda  for  phanbing 
fixtures  and  fittmgs  instalM  in  new 
coaatniction  and  renovation.  The 
regulation  required  that  all  water 
conservatioa  perfotmance  standards  for 
plumbing  fixturca  aad  fittinga  adc^tled 
by  the  four  Basin  States  or  political 
subdivisiena  within  the  Basin  comply 
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with  specified  minimum  staadards  for 
sink  ao^  lawatacy  Isucats..  shown 
heads,  water  dbaala^  ■rinah  and 
associated  flushing  mechanisms. 
Compliance  dates  were  specified  as 
were  certain  specialized  fixtures  and 
fittings  BO*  cov«ed^  the  legulBtiaB. 
The  regulatioa  alsa  retymad 
certification  ^  mannfnrtiMmn  that  their 
plumbings  fixbun  and  fittings  easaply 
with  the  water  conservation 
performance  standards.  In  addition^ 
Peimsylvania  poUticaL  subdivisions  or 
their  agencies  seeking  Commission 
permit  approval  or  renewal  must 
document  that  water  conservation 
performance  regulations  consistent  nvith 
the  adopted  standards  hevebeev 
adopted  within  their  area  of  jjuiadictioiL 
Finally,  periodic  review  of  the 
performance  standarda  was  alko 
required  to  afibw  for  incorporation  of 
more  stringenf  water  conservation 
performance  standards  as  technoibgy 
advances. 

Subsection  2.1.5  (4jiaf  tharegulatioa 
required  the  Executive  Director  to 
conduct  an  initial  review  of  the 
standards  wrthin  a  year  to  considler  dte 
modification  of  the  carrent  standard  for 
water  doaeta  (a  maximum  of  3:5  gaUoR» 
per  Husnf  to  require  law  conssDiptton 
water daseta  fa  mexinnim  of  1.8  gallons 
per  flush)' effective  January  1. 1990-.  A 
summafy  report  documenting  the  results 
of  this  seviear  was  submitted  tk>  lie 
E)elaware  RSvcr  Basia  Cammissioa  ia 
Janaaey  1988L  Baaed  upon  this  rswew, 
the  Cunauiasion  is  now  propoaiag  dwt 
the  regulation  be  revised  to  mpan-  tow- 
coasamptma  water  closets  eflSgcBve 
January  1,  IMt, 

The  propoaed  lequiFement  for  lb¥r- 
consumption  water  closets  would  resolti 
in  an  estimated  redaction  of  4a  millioB 
gallons  per  day  within  the  Basin  by  the 
year  2020.  This  re<hiction  in  water  use 
would  also  provide  eensiderabfe 
economic  savings  for  tfte  Basin's 
residents.  It  is  estimated  thai  the 
requirement  for  low-consiunption  water 
closets  could  defer  about  $250  million 
(1988  dollars)  in  addtCioiial'<»pital  coats 
for  water  supply  aad  wastewater 
treatment  facilities  by  die  ye«-2e20k 
Additional  economic  savings  on  weler 
and  sewer  bills  would  also  be  realized 
by  consumers  empfoying  low- 
consumption  water doaeta  rather  titan 
the  mere  waetefali  3^5  gaflona  per  fhiab 
products. 

The  pro^sal  wadii  reqaise  dial  all 
water  conaerrataoa  perfbrmance 
btamtaada  for  phanbisi^  fixtwier  andi 
fittinga  adapted  by  tka  Basin  States  or 
political  sabdoviaions  within  die  Basin 
comply  witii  the  low-consumption  water 
closet  requirement  by  Jaxniacy  1. 1981. 


Thepropoaalws 

schedule  for  state  or  local  compliaace 
with,  the  performance  standetda  in  the 
Cominaawealtk.  of  Pcnasyluaaiak  which 
doea  net  yet  have  statowido  perfoiraaee 
standards  for  plimibing  fixbner  and 
fittings.  The  other  Basia  States  already 
have  statewide  standards. 

Accordingly,  the  proposal  encoucages 
the  Commonwealth  of  Pennayfvania  tO' 
adopt  water  conservation  peifbnnaace 
standards  for  plumbing  fixtures  and 
fittings  which  comply  with  the 
■Commission's  standards  by  January  1. 
1991.  In  the  absence  of  Pennsylvania 
standards,  the  psaposaT  would  seqjjiie 
tbe  Commission  to  notify  all 
municipalities  within  the  Pennsylvania 
portion  of  the  Basin  of  the  requirement 
to  adopt  and  enforce  local  regulations 
which  comply  with  the  Commission 
standards.  Y^rni  such'  mottScation  by 
the  Commission,  municipalites  would 
have  one  year  to  adopt  local  regulations. 

The  subject  of  the  keariag  wiU  be  aa 
foUbwa: 

Amendment  to  the  Corapieheasive 
Plan  and  Water  Code  of  the  Delaware 
River  Basia  Relatiag  tft  Water 
Conservatioa  Performaace  Standarda 
for  Plumbing  Fixtures  aad  Fittings. 

list  of  Subjects  bi  18  <7R  Part  4m 

Water  pollution  control. 

PARTnO-lAMENDEDl 

Article  2  of  the  Water  Code  of  the 
Delaware  River  Basin  includes 
Conunission  policy  relating  to 
conservation,  development  and 
utiliaatioa  of  Baear  water  resources.  It  is 
proposed  toe 

Aa^ml  dw  Comprehensive  Plan  and 
Article  2  of  the  Water  Coda  of  the 
Delaware  River  Basin,  wiuch  an 
refereiBxd  ia  18  CFR  Part  410,  by  the 
deletion  ai  the  ousting  subsection  2.1.5 
and  the  sobstiltttion  of  a  new  subsectiao 
2.1.5  to  read  as  follows: 

2.1.8  Water  conservation  performance 
standardii  for  plUmbing  fixtwes  and- 
Rttings 

(1)(a)  All  water  comervation  petfermance 
standarids  for  plumbing  fixtures  and  fittings 
adopted  by  any  signatiRy  stats  or  political 
subdivision  witliin  the  Delaware  River  Be»in 
shall  comply  with,  the  following  minimum 
standards: 

(i)  For  sink  and  lavatory  faucets,  maximum 
flow  shaH  not  exceed  three  gallons  of  water 
per  minute  when  tested  in  acconlance  with 
American  National  Standards  Institute 
(ANSI)  AU2.ia.lM:  and 

(ii)  I^or  shower  heads,  maxiauim  fi«w  shall 
not  exceed  three  galloasiof  watar  per  minute 
when  tested  ia  accordance  with  ANSL 
Alt2.18.lM:  and 

(iir)  For  water  closets  and  associated 
flushing  mechanism,  maximum  volume  shall 
not  exceed  an  average  ofone-and'six'tendis 


gallons  per  flushing  cycfe  when  tested  iit 
accordance  with  tbe  hydraulic  performanee 
requirements  of  ANSI  A112.18.2M  and  ANSI 
Alie.19.6M:  and 

(iv)  For  urinals  and  associated  floatuag 
mechanism,  mn»imiim  flow  shall  not  exceed 
one  and  one-half  gallons  of  water  per  flush 
when  tested  in  accordance  writfa  ibm  liydrauHc 
penvfmance  requiremenfiB  of  APistt 
A112.19.2M  and  ANSI  A112196M 

(b)  Any  water  conservation  perfbrmance 
standards  adopted  pnor  to  the  eilectiva  date 

of  this  regulation  that  are  not  in  compliance  \ 

with  the  provisions  of  (a)  shaU  be  amended 
or  revised  to  comply  with  the  provisions  of 
(a)  by  January  1. 1991. 

(c)  The  Commonwealth  of  {Pennsylvania  ia 
encouraged  t»  adopt  water  consenration 
performance  standarda  for  plumbing  fixtoraft 
and  flttings  that  comply  with  the  provisions 
of  (a]  by  January  1. 1991.  fo  the  absence  of 
such  regulations,  the  Commisainn  shall  aoti^ 
all  municipalities  within  the  Pennsylvania 
portion  of  the  Basin  of  the  requirement  ta 
adopt  and  enforce  local  regulatioaa  tliat 
comply  with  the  provisions  of  (a).  Upon 
notification  by  the  Commission, 
municipalities  shaQ  have  one  year  to  adopt 
such  local  regulations. 

(2)(a)  The  performance  standards  of 
subsection  (1)  shalT  apply  to  plumbing 
fixtures  and  finings  installed  iivnew 
construction  and,  where  provided  in  state  or 
local  regulations,  in  existing  structures 
undergoing  renovations  involving 
replacement  of  such  fixtures  and  fittings. 

(b)  The  performanee  standarda  of 
subsection  (1)  shad  not  apply  to  Ibituies  and 
fiaings  suck  as  emerge w:y  sbowen.  aspirator 
faucets,  and  blowout  fixtures  that  in  order  to 
perfonn  a  specialized  function,  caoaot  meet 
the  standards  specified  in  subsection  (1). 

(3)  Manufacturers  shall  certify  that  their 
plumbing  fixtures  and  fittings  comply  with 
the  water  conservation  performance 
standards  specified  in  subsection  (1).  Such 
certification  shall  be  Ixased  on  independent 
test  ''^— i™  in  accofSBBoe.  wilii  AflSr 
standards. 

(4)  The  Executive  Director  shaB 
periodically  review  the  performance 
standards  and  testing  requirements  set  (brth 
in  subsection  (1)  to  determine  their  adequacy 
in  light  Of  aovancee  m  technology  for  water 
conservation  fixtures  and  fittings.  The  resultr 
of  such  reviews,  including  any 
recommendations  for  more  stringent  water 
conservation  performance  standards,  shall  be 
presented  to  the  CommissioB. 

(5)  Municipalities  ef  the  Commonwealth  of 
Pennsylvania  seeking  permit  approval  or 
renewal  under  §  73  of  the  Compact  for  water 
supply  or  wastewater  discharge  projects  shall 
document  that  regulations  consistent  with 
subsection  (1)  have  been  adopted  within  tfaeir 
area  of  jurisdiction.  Such  documentation 
shall  be  a  condition  for  permit  approval  or 
renewal. 

(6)  This  regulation  riiall  be  effiective 
immediately. 
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V  Delaware  River  Basin  Compact.  75 
Stat.  688.  .     . 

Su^an  M.  Watemaii, 
Secretary. 
January  30, 1989. 

(FR  Doc.  8»-2610  Filed  2-a-«e;  8:45  am] 
wujNO  cooe  na».ot-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32CFRPart1M 

(DoO  Olractiv*  410ai5] 

Commercial  ActlvHIee  Progrem 

aocncy:  OfTice  of  the  Secretary,  DoD. 
ACTMMC  Proposed  rule;  correction. 


;  The  Department  of  Defense 
published  a  supplemental  notice  of 
proposed  rule  on  Thursday,  February  4, 
1988  (53  FR  3218).  The  notice  contained 
an  administrative  error  in  the  summary.  ^ 
This  document  is  issued  to  correct  the 
error.  The  flrst  sentence  states:  "This 
rule  proposes  to  reissue  Part  189  to 
incorporate  substantive  changes 
required  by  Pub.  L  lOO-lsa  "National 
Defense  Authorization  Act  for  Fiscal 
Years  1988  and  1989"  December  4, 1987. 
section  111  and  Executive  Order  12615. 
*  *  *."  Section  111  should  read  nil. 
vncnvi  OATi:  February  4, 1968. 

KM  PURTHBR  MPONMATION  CONTACT: 

Mr.  Dom  Miglionico,  telephone  202-325- 

0537. 

L.M.  Bymm. 

Alternate  OSD  Federal  Regiater  Liaison 
Officer.  Department  of  Defense. 
FelNvary  1. 1988. 

(FR  Doc  80-2861  Filed  Z-3-88;  8.-48  am) 
aaxsM  coot  iaio-oi-ii 


VETERANS  ADMINISTRATION 
3«CFRPart21 

Veterans  Education;  Procedural  Due 
Process 

AMNCV.  Veterans  Administration. 
action:  Proposed  regulations. 


:  The  Veterans  Administration 
(VA)  has  been  reviewing  regulations  for 
the  purpose  of  improving  due  process 
procedures.  This  proposal  provides  that 
in  certain  instances  if  the  VA  does  not 
furnish  claimants  or  beneflciaries  with 
notice  of  the  time  limits  within  which 
they  are  required  to  act.  those  time 
limits  do  not  apply  until  notice  is 
provided.  This  proposal  will  provide 
increased  due  process  to  veterans  and 


eligible  persons  affected  by  these  time 

limits. 

OATIS:  Comments  must  be  received  on 

or  before  March  8, 1989  Comments  will 

be  available  for  public  inspection  until 

March  20, 1988. 

ADDRtSttS:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue.  NW.,  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address,  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
March  20, 1989. 

.ran  nMTHm  inponmation  contact: 

William  G.  Susling.  \t..  Acting  Assistant 
Director  for  Policy  and  Program 
Administration.  Education  Service, 
Department  of  Veterans  Beneflts,  (202) 
23^-2668. 

SUPPLEMMTAflV  INTOWiATION:  Various 
regulations  are  amended  to  provide  that 
when  the  VA  does  not  provide  notice  of 
regulatory  time  limits  which  must  be 
met  when  submitting  evidence  to  perfect 
a  claim,  or  to  challenge  an  adverse  VA 
decision,  the  time  limits  will  be 
extended.  Other  regulations  are 
amended  to  show  the  effects  of  this 
change  in  policy. 

The  VA  has  determined  that  these 
proposed  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  in  E. 
0. 12291,  entitled  Federal  Regulation. 
The  proposed  regulations  wiU  not  have 
a  $100  million  annual  effect  on  the 
economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  anyone. 
They  will  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  implact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  801-612. 
Pursuant  to  5  U.S.C.  605(b).  the  proposed 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  fiexibilty 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  proposed  regulations  affect 
only  individuals.  They  will  have  no 
significant  economic  impact  on  entities, 
i.e.,  small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 


The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  programs 
affected  by  these  regulations  are  64.111 
and  64.117. 

List  of  SubjecU  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
progrms-education.  Loan  programs- 
education,  Reporting  and  recordkeeping 
requirements,  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  December  22, 1968. 
Thomas  K.  Tumage. 
Administrator. 

PART  21-(AMENDED] 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
proposed  to  be  amended  as  follows: 

1.  In  S  21.1032.  paragraph  (c)  is 
revised,  and  an  authrity  citation  added 
to  read  as  follows: 

§21.1032    Tim*  Hmits. 


(c)  Failure  to  furnish  claims  or  notice 
of  time  limit.  (ij^The  VA's  failure  to 
furnish  any  form  or  information 
concerning  the  right  to  file  a  claim  or  to 
furnish  notice  of  the  time  limit  for  the 
filing  of  a  claim  will  not  extend  the 
periods  allowed  for  these  actions. 

(2)  The  Va's  failure  to  furnish  a 
veteran  or  serviceperaon  notice  of  the 
time  limit  within  which  evidence  must 
be  submitted  to  perfect  a  claim,  or 
notice  of  the  time  limit  within  which  to 
challenge  an  adverse  VA  decision  shall 
extend  the  time  limit  for  such  action  in 
accordance  with  the  provisions  of 
S  3.110  of  this  chapter. 

Authority:  38  U.S.C  3001.  3013) 

2.  In  (  21.3032.  paragraph  (b)  is 
revised,  and  an  authority  citation  is 
added  to  read  as  follows: 

§21.3032.    TliMlmitB. 
•         •         •         •         • 

(b)  Failure  to  furnish  claim  or  notice 
of  time  limit.  (1)  The  VA's  failure  to 
furnish  any  form  or  information 
concerning  the  right  to  file  a  claim  or  to 
furnish  notice  of  the  time  limit  for  the 
filing  of  a  claim  will  not  extend  the 
periods  allowed  for  these  actions. 

(2)  The  VA's  failure  to  furnish  an 
eligible  person  notice  of  the  tiifie  limit 
within  which  evidence  must  be 
submitted  to  perfect  a  claim,  or  notice  of 
the  time  limit  within  which  to  challenge 
an  adverse  VA  decision,  shall  extend 
the  time  limit  for  such  action  in 
accordance  with  the  provisions  of 
§  3.110  of  this  chapter. 
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(Authorily:  3«U.&CL3aBlu.3(tt3k 

3.  la  fc21.«131,  pasagrapks  (e)(l)t^p;, 
(eMlHii.)CB);  (eMlKiiil.  (•)(a)(i-)  (B)  aBd(C) 
are  revised,  aad  aa  authority  citafion  » 
added  to  (e}(2)(i)  (B)  and  (C)  to  read  as 
faUowK 

§2T.4131    OamwaUwadat— > 

***** 

(e)  Increase  for  depeadetU — ehapter 
34. 

W 

(i)  *  *  * 

m  The  VA  receives  any  laeeessary 
evidence  widtiw  t  year  a<  the  dale  tfre 
VA  requested  the  evidence  and- 
informed'  the  veteran  of  the  ISme  limit  for 
snbaiittiag  if. 

fiij  *  *  * 

(B)  Tike  VA  receives  any  necessary 
evid^ce  within  1  year  of  the  date  the 
VA  requested  tbe  evidence  and 
informed  the  veteran  of  (he  time  limit  for 
submitting  it. 

(ili7  The  effective  date  will  be  tbe  date 
the  VA  receives  all  necessary  evidence, 
if  that  evidence  is  received,  more  tbaa  1 
year  fitnn  tbe  date  the  VA.  requested  it., 
and  informed  the  veteran  of  the  time 
limit  for  submitting.  iL 
*        ♦        ^        *        «      ■  . 

(a> 

(B)  Da<«  notice  iiB  received  of  the 
dependenfveidstenee  if  evidence  is 
ceceired  wiAin  1  year  of  ttie-dtste  die 
VA  requested  die  evfifciite  and 
inforaied  the  ▼Heran-  of  the  time  Hmit  for 
submitting  the  evidence, 

fCJ  Dbte  the  VA  receives  evidence  if 
this  date^is  mere  tKan  1  year  after  the 
date  the  VA  requested  the  evidence  and 
infermed  the  veterair  of  the  time  limit  for 
submitting' it. 

(Authoaity:^  38 ILSIL  aOH(p^ 

«.  bi  »  2I.4X3«  peragraph  (ft)fT)(K)-  is 
revised  to  read  as  foffews: 


§21.4137 


lausias 

allowance;  38  U.8.C.  ClMptep94l 

(k)  *  •  V 

(1)  *  *  * 

(ii)^The  veteran  submits  the- 
circumstaices  m  writing  to  the  VA 
withia  T  year  from^  the  date  the  VA 
iiutifies  tiw  veteran  that  he-  orshe  must 
softiadt  the  mitigating' drcumstsnees, 
■■dl  inform  rite  vetnanef  Ihetimelnnft 
for  submitting  them. 

( Authorftyr  38  U.S.C.  ITaOfaB^ 

5.  In  9  21.4137.  paragrapb  (hj(lMii|  i» 
revised  to  read  as  follows: 


(!)••• 

(ii)  The  eli^le  yetaaBi  suknatft  the 
circuraetaaces  in  wrriiSng  t*  the  V A 
within  1  jrear  ham  the  date  tiw.  VA 
notifies  the  eli^le  persoa  thai  hear  she 
must  sabmit  tJie  milifaling 
ciBcnraslaBEas.  and  iafooBa  the  ekgtfiie 
pesaan  af  Ua  time  limit  for  aubBBttinf 
thank. 

fAuthority:  39U.S.C.  VmBl^} 

***•»*- 

[FR  Dae.  8»-a88a  Filed!  Zr^r^S;  StlB-ain} 
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POSTAL  KRV1CE 
39 CFR  Parent 

NonniiillaMily  — 
Devices 

aqency:  Postal  Servke 
ACTKNC  Propased  rule. 

SUMMARVr  The  Pbstaf  Service  proposes 
to  amend  its  regulations  to  refTect 
provisions  of  a  recendy  enacted  Taw 
malting  lecksmithing  devices 
nomnailBUe. 

Dxrc  Comments  must  be  received  on  or 
before  Mkrcfa  8. 1989. 
AOOAESS:  Send  ivritten  comments  on  the 
proposal  to  the  Assistant  Genetal 
Counsel.  Consumer  Pratectioa  Division. 
Law  Department.  ILS.  Postal  Service, 
Washington.  DC  20280-1144.  Copies  of 
all  written  comments  received  will  be 
available  for  inspection  and 
photocopying  between  9  ajn.  and  4  p jn. 
each  business  day,  iaRoom  6347..  Postal 
Service  Headquartere,  475  LTInfant 
Plaza  West,  SW.,  Washington,  DC 

FOR  FUBTMER  MFORMAXKMIiCONTACR^ 

fohn  Ventresco.  (292;  288-3085. 
•UPPLEMENTAflY  INFORMATION:  Section 
7090  of  Pub.  L  100-6(M  approved 
November  18, 1988..  aoiemfed.  among 
other  thingSv  diapter30  of  title  3a 
United  States  Code,  by  adding  new 
sectiioB  3002a,  entitled  "Nonmailability 
of  locksnoithing  devices."  Scc^n  38e2ai 
defines  the  term  "locksmtthiBg  device," 
and  makes  any  such  device  nonmailable 
unless  mailed  to  specified  persons  or 
organiaatioBS  witfa.  a  business  iBteseat  in 
such  a  device,  such  as  lock 
manufacturers  and  ftjcksHnths. 
Accocding^y.  the  Poatal  Service  pfopoaes 
toaoiendPact  124  of  its  Daaiestie  Mail 
Manual  to  reflect  these  statutory 
provisioos.  Cettaia  edilsrial  ckanges 
consistent  witli.  the  statute  and.  the 
earlier  statute  on  nonmailable  motor 


vehicfe  master  keys — section  3002  of 
title  39.  United  States  Cede — aie  also 
made  to  the  regulation. 

AUhough  exempt  by  38  U.&C.  41Q(a)r 
from  the  provisions  of  the 
Administrative  n-ecedure  Act  regarding 
proposed  rulemaking.  5U3.C  553(14. 
(c).  tile  Postal  Service  invites  public 
comment  on  the  foUowing  proposed 
levisiaas  of  Part  124  ai  the  Doinestic 
Mail  Manu^  wiiich  is  incwpoeated  by 
reference  in  d»  Code  of  Federal 
RegnlaticHis.  See  3a  CFR  111.1. 

List  of  SubjecU  in  39  CFR  Part  Ul 

RMtal  Service. 

PAXTT  ttV-lAHENOCDl 

1.  The  authoeity  citation  fix  Part  m 
continues  to  read  as  foUaws: 

Aiiilrilj   5  IJ.&C  X2iiaf.  39  IT.&C  lOt. 
4m.  403.  4m.  3001r-3Stl.  3201-32181  3403-3408, 
3621.5001. 

124— NONMAILABLE  MATTER- 
ARTICLES  AND  SUBSTANCESr 
SPECLU  MAILING  RULES 

124.41  [Amended] 

2.  In.  124.41,  in  the  first  sentence, 
remove  the  second  comma;  remove  the 
words  "and  motor  vehicle  master  keys" 
and  add  in  their  place  the  words  "motor 
vehicle  master  keys,  and  locksraithing 
devices". 

124.45^  [Amendedl 

3.  In  124.45k^  change  the  headbif  to- 
read  "Motor  Vehicle  Master  Keys  and 
LocksmiOiing  Devices  (18  U.S.C.  1718A; 
39  U.S.G.  30K  and  38e2er. 

4.  Remove  §§  124.451, 124.452,  and 
124.453.  and  add  in  their  place  the 
following: 

124.451  Motor  Vehicle  Master  Keys. 

m.  A  motbr  vehicle  master  key  is  any- 
key  (other  than  the  key  furnished  by  the 
manufacturer  with  the  motor  vehicle,  or 
the  key  furnished  with  a  replacement 
lock,  or  an  exact  duplicate  of  such  keys) 
designed  to  operate  two  or  ame  motor 
vehicle  ignition,  door,  or  trunk  locks  of 
different  combinations,  including  any 
pattern,  impression,  oc  mold  from  whidk 
such  a  master  key  can  be  made. 

b.  Any  of  the  items  constituting  a 
motor  vehicle  master  key,  as  defined  in 
%  12>k.451a,  and  any  advertismg  (see 
§  123.432}  foe  the  sale  of  any  such  item, 
are  nonmailable,  except  when  sent  to: 

(1)  Lock  manufacturers: 

(2)  Professional  locksmitka;. 

(^  Motor  vehicle  maattfocturen  or 
dealers;  of 

(4)  FedaaL  state  or  lecal gavecnnwnt 
agencies.  .: 
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c.  No  markings  of  any  kind  which 
would  indicate  the  nature  of  the 
contents  shall  be  placed  on  the  outside 
wrapper  or  container  of  any  parcel 
containing  motor  vehicle  master  keys. 

124.452  Lockamithing  Devices. 

a.  Any  locksmithing  device,  as  defined 
in  S  124.452b,  is  nonmailable,  unless 
such  device  is  mailed  to: 

(1)  A  lock  manufacturer  or  distributor, 

(2)  A  bona  Tide  locksmith; 

(3)  A  bona  fide  repossessor,  or 

(4)  A  motor  vehicle  manufacturer  or 
dealer. 

b.  A  locksmithing  device  is: 

(1)  A  device  or  tool  (other  than  a  key) 
designed  to  manipulate  the  tumblers  in  a 
lock  into  the  unlocked  position  through 
the  keyway  of  such  lock: 

(2)  A  device  or  tool  (other  than  a  key 
or  a  device  or  tool  under  {  124.452b(l)) 
designed!  for  the  unauthorized  opening 
or  bypassing  of  a  lock  or  similar  security 
device;  and 

(3)  A  device  or  tool  designed  for 
making  an  impression  of  a  key  or  similar 
seciuity  device  to  duplicate  such  key  or 
device. 

124.454  f Revised] 

5.  Redesignate  124.454  as  124.453. 
124.453 /Revised] 

6.  In  redesignated  124.453,  remove 
"124.452"  and  add  in  iU  place  "124.451b 
or  124.452a'. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

Frad  Enlaston. 

Assistant  Cenerat  Counsel,  Legislative 
Division. 

|FR  Doc  89-2807  Filed  2-3-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
CoastOuard 

46  CFR  Parts  31. 71,  and  91 

ICQOt7-ott] 

Rm211S>AO03 

Cargo  Qaar  Inapacllon  and  Tasting 
Intarvais 

AOCNCV:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 


r  The  Coast  Guard  proposes  to 
amend  its  regulations  on  the  interval  for 
inspection  and  testing  of  cargo  gear. 
This  proposal  would  extend  the  interval 
to  five  years  from  the  presently  required 
four  years.  This  action  is  taken  to  be 
consistent  with  standards  of  other 
countries  so  as  to  not  place  United 


States  Flag  vessels  at  a  competitive 
disadvantage  by  requiring  more  frequent 
inspection. 

DATC  Comments  must  be  received  on  or 
before  April  7, 1989. 
AOOmsSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  (C-LRA-2/3e00)  (CGD 
87-089).  U.S.  Coast  Guard.  Washington, 
DC  20593-0001.  Comments  may  be 
delivered  to  and  will  be  available  for 
inspection  and  copying  at  the  Marine 
Safety  Council,  Room  3600,  2100  Second 
Street  SW..  Washington,  DC  20593-0001 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  287-1477. 
FOR  FURTHCII  INFOfaNATION  CONTACT: 
Lieutenant  Commander  Stephen  L 
Johnson,  Ship  Design  Branch,  OfTice  of 
Marine  Safety,  Security  and 
Environmental  Protection.  (202)  267- 
2997. 

suppuMorrARv  mfonmatwn: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Each  comment  should 
include  the  name  and  address  of  the 
person  submitting  the  comments, 
reference  the  docket  number  o(  this 
notice  (CGD  87-089)  and  the  speciflc 
section  of  the  proposal  to  which  each 
comment  applies,  and  give  the  reasons 
for  conunents.  If  acknowledgement  of 
receipt  of  comments  is  desired,  a 
stamped,  self-addressed  postcared  or 
envelope  should  be  enclosed. 

All  comments  received  before  the 
expiration  of  the  comment  period  wjllbe 
considered  before  final  action  is  taken 
on  this  proposal.  The  proposal  may  be 
changed  in  view  of  the  comments 
received.  No  public  hearing  is  planned 
but  one  may  be  held  at  a  time  and  place 
to  be  set  in  a  later  notice  in  the  Federal 
Register  if  requested  in  writing  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  hsted  in  the  UniHed  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unifled  Agenda. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  proposal  are  Lieutenant 
Commander  Stephen  L  Johnson,  Project 
Manager,  and  Lieutenant  Conunander 
Don  M.  Wrye,  Project  Counsel,  OfTice  of 
Chief  Counsel. 


Discussion  of  Amendments 

It  is  proposed  that  the  quadrennial 
interval  for  inspection  and  testing  of 
cargo  gear  in  46  CFR  31.37.  71.47,  and 
91.37  bie  changed  to  an  interval  of  five 
years. 

The  existing  Coast  Guard  regulations 
require  vessel  cargo  gear  to  be  inspected 
and  tested  quadrennially.  This  was 
consistent  with  the  standards  of  other 
countries  and  international 
organizations.  It  was  also  consistent 
with  the  required  interval  for  drydocking 
of  24  months,  so  the  quadrennial  cargo 
gear  testing  could  be  accomplished  at 
every  other  regularly  scheduled 
drydocking. 

The  international  standard  interval 
for  cargo  testing  is  being  changed  to  five 
years.  Also,  the  domestic  requirement 
for  drydocking  intervals  has  been 
changed  to  twice  within  any  five  year 
period  for  vessels  operating  in  salt 
water.  The  combined  e^ect  of  these  two 
changes  create  an  economic 
disadvantage  for  U.S.  vessel  owners 
concerning  cargo  gear  inspection. 
Foreign  vessel  owners  will  be  able  to 
conduct  cargo  gear  testing  every  five 
years  at  regularly  scheduled 
drydockings,  while  U.S.  vessel  owners 
are  currently  required  to  test  cargo  gear 
quadrennially.  Not  only  do  U.S.  vessel 
owners  have  to  conduct  the  tests  more 
often,  they  can  not  coordinate  them  with 
drydocking  visits  to  the  shipyard. 
Therefore  U.S.  vessel  owners  either 
have  to  schedule  extra  shipyard  visits  or 
conduct  testing  more  often  than 
quadrennially  if  they  are  to  coincide 
with  drydockings. 

In  addition  to  quadrennial  inspection 
and  testing,  an  annual  inspection  of 
somewhat  lesser  scope  is  required.  This 
and  the  good  safety  record  of  cargo  gear 
indicate  that  extending  the  quadrennial 
interval  to  a  five  year  interval  will  not 
have  a  detrimental  effect  on  safety  that 
would  outweigh  the  savings  in  expense 
and  time  to  owners. 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  the  Department  of 
Transportation  (DOT)  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  has  been  found  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary. 

The  following  comprises  a  summary 
of  the  estimated  costs  savings  to  be 
associated  with  the  proposed 
regulations.  Approximately  1000 
quadreiuiial  cargo  gear  load  tests 
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costing  approximately  $5,000  each  are 
performed  each  year  on  U.S.  Flag 
vessels.  Implementation  of  these 
changes  would  reduce  the  number  of 
tests  performed  yearly  by  20%  which 
would  reduce  the  cost  to  U.S.  vessel 
owners  by  a  total  of  approximately 
$1,000,000  per  year.  These  are 
preliminary  estimates  and  comments  en 
such  costs  are  requested. 

Regulatwy  Flexibility  Act 

Because  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  pn^iosal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Raductioo  Act 

This  rulemaking  imposes  no  new  or 
additional  information  collection  or 
recordkeeping  requirements  upon  the 
public. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  bee»detemined  that 
the  proposed  rulemaldng  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparatimi  of  a  Federalism 
Assessment  ■  •.  ,»  •• ..-.-    . 

EDviroameBtal  AseessaMot  , , ,. 

Those  actions  performed  as  a  part  of 
Coast  Guard  operations  to  carry  out 
statutory  authority  in  the  areas  of 
maritime  safety  which  do  not  normally 
have  a  significant  effect  on  the  quality 
of  the  human  environment  are 
categorically  excluded  in  accordance 
with  Section  23.2..  of  C(Hnmandant 
Instiuction  M1647S.1B.  The  Coast  Guard 
has  considered  the  environmental 
impact  of  the  proposed  regulations  and 
concluded  that  under  section  2.B.2  of 


Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Subjects 

46  CFR  Part  31 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46CPRPart71 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

48CPRPart91 

Cargo  vessels.  Marine  safety,  . 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  46  CFR  Parts  31. 71,  and  91 
are  proposed  to  be  amended  as  follows: 

PART31-{AMENDE0] 

1.  The  authority  citati'on  for  Part  31 
continues  to  read  as  follows: 

Antharitr  33  U.S.C  1321(j);  46  Uii.C  330a 
3703.  5115.  8105:  49  U.S.C  App.  1804:  E.O. 
12234,  45  FR  58801.  3  CFR.  1960  Comp.,  p.  277; 
RO.  11735,  38  FR  21243.  3  CFR.  1971-1975 
Comp.,  p.  793: 49  CFR  1.4& 

S31J7-1    [Amandad] 

2.  In  S  31.37-l(d).  the  numerical  "4"  is 
removed  and  the  word  "five"  is  added  in 
its  place. 

S  31^-6   [Amandad] 

3.  In  S  3l.37-5(a),  the  word 
"quadrennial"  is  removed  and  the  words 
"fifth  year"  are  added  in  its  place. 

(31.37-40   [Amandad] 

4.  In  S  31.37-40  (a)  and  (c).  die  word 
"four"  is  removed  and  the  word  "five"  is 
added  in  its  palce. 


PART  71— [AMENDED] 

5.  The  authority  citation  for  Part  71  is 
revised  to  read  as  follows: 

AudMMity:  33  U.S.C  1321(j);  46  U.S.C.  2113, 
3306:  E.0. 12234.  45  PR  58801.  3  CFR.  1980 
Comp.,  p.  277;  E.0. 11735,  38  FR  21243,  3  CFR. 
1971-1975  Comp.,  p.  793;  49  CFR  1.4& 

S  71.47-1    [Amended] 

6.  In  §  71.47-l(d),  die  numeral  "4"  is 
removed  and  the  word  "five"  is  added  in 
its  place. 

f71^-S    [Amandad] 

7.  In  1 71.47-5(a),  the  word 
"quadrennial"  is  removed  and  the  words 
"fifth  year"  are  added  in  its  place. 

171^7-40   [Amended] 

&  In  S§  71.47-40  (a)  and  (c).  the  word 
"four"  is  removed  and  the  word  "five"  is 
added  in  its  place. 

PART  91-{  AMENDED] 

9.  The  authority  citation  for  Part  91  is 
revised  to  read  as  follows: 

Attdiority:  33  U.S.C  1321(i1:  46  U.S.C  3306; 
E.0. 12234, 45  FR  58801.  3  CFR  1980  Comp..  p. 
277;  E.0. 11735.  38  FR  21243,  3  CFR  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

{91.37-1    [Amended] 

10.  In  S  91.37-l(d),  the  numeral  "4"  is 
removed  and  the  word  "five"  is  added  in 
its  place. 

{•1.37-5   [Amended] 

11.  In  1 91.37-6(8),  the  word 
"quadrennial"  is  removed  and  the  words 
"fifth  year"  are  added  in  its  place. 

{•1.37-40   [Amended] 

12.  In  S  91.37-40  (a)  and  (c),  the  word 
"four"  is  removed  and  the  word  "five"  is 
added  in  its  place. 

Dated:  November  4, 1988. 

M.).  Scnro. 

Captain.  U.S.  Coast  Guard  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
^vironmental  Protection. 

[FR  Doc.  89-2713  Filed  2-3-88: 8:45  am] 
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TNs  section  01  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  app(tcat)4e  to  the 
public.  Notices  of  hearings  and 
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authority,  fitir^  of  petitions  and 
applicatxins  and  ager^cy  statements  of 
organization  and  functions  are  examptee 
of  documents  appearing  in  ttiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Commodtty  CrMit  Corporation 

CowiUm  DMlQnolMf  m  SuNaMo  for 
Growing  Extra  Long  Stapio  Cotton 

AOCNCV:  Commodity  Credit  Corporation, 

USOA. 

action:  Notice  of  Coimties  Designated 

as  Suitable  for  Growing  Extra  Long 

Staple  Cotton  During  Marketing  Year 

1989:  Coirection. 


:  This  action  corrects  a 
previous  Faderal  Raglstar  diKument  (FR 
Doc.  89-1328)  on  page  3098  of  the  issue 
for  Monday,  January  23, 1989,  which 
listed  the  counties  designated  as 
suitable  for  growing  extra  long  staple 
cotton  during  marketing  year  1989.  That 
notice  incorrectly  included  the  Texas 
county  of  Uvalde  and  excluded  the 
Texas  county  of  Ward.  Accordingly,  the 
following  counties  are  designated  as 
suitable  for  growing  such  cotton  during 
marketing  year  1989: 
Arizona:  Cochise,  Gila,  Graham, 
Greenlee,  Maricopa.  Mohave,  Pima, 
Pinal,  Santa  Cruz,  Yavapai,  and 
Yuma.  (La  Paz  County  was  created 
from  Yuma  County  as  a  result  of  as 
action  of  the  Arixana  State 
legislature  cmd  is  approved  for  ELS.) 
California:  Imperial  and  Riverside. 
Florida:  Alachua.  Hamilton.  Jefferson. 
Madison.  Marion.  Suwannee,  and 
Union. 
Georgia:  Berrien  and  Cook. 
New  Mexico:  Chaves,  Dona  Ana, 
Eddy,  Hildalgo,  Luna,  Otero,  and 
Sierra. 
Texas:  Brewster,  Culberson,  El  Paso, 
Hudspeth,  Jeff  Davis,  Loving,  Pecos, 
Presidio,  Reeves  and  Ward. 
Before  March  31. 1989,  as  deemed 
appropriate  by  the  Commodity  Credit 
Corporation,  additional  counties  may  be 
designated  as  suitable  for  growing  extra 
long  stnple  cotton  during  marketing  year 
1988. 


Authority:  Sec.  103(h)  of  the  Agricultural 
Act  of  1946,  as  amended.  97  Stat.  494,  as 
amended,  (7  U.S.C.  1444(h)). 

EFFCCnVB  DATC  January  23, 1989. 

PON  FURTHER  INFORMATION  CONTACT: 

Charles  V.  Cunningham.  Leader,  Fibers 
Group,  Commodity  Analysis  Division, 
USDA-ASCS.  Room  3758  South  Building, 
P.O.  Box  2415,  Washington.  DC  20013  or 
call  (202)  447-7954. 

Signed  at  Washington,  DC  on  January  31. 
1969. 

Milton  |.  Harts, 

Executive  Vice  President,  Conunodity  Credit 

Corporation. 

[PR  Doc.  89-2843  Filed  2-3-«e;  8»45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Louialana  Advlaory  Commlttae; 
Aoanda  and  Nottea  of  PubNc  MMting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regultrtions 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Louisiana  Advisory 
Committee  to  the  Commission  will 
convene  at  IXO  p  jn.  and  adjoum  at  9:00 
p.m.,  on  Friday,  February  24. 1989,  at  tfie 
Hilton  Hotel,  5500  Hilton  Avenue,  Baton 
Rouge,  Louisiana.  The  purpose  of  the 
meeting  will  be  to  review  Committee 
projects,  disouaa  civil  rights  issues  of 
current  concern  in  the  State,  and  plan 
future  pro)eets.  Persons  desiring 
additional  information,  or  planning  a 
presentation  to  the  Committee,  should 
contact  Committee  Chairperson  Michael 
R.  Fontham.  or  William  F.  Muldrow, 
Acting  Director  of  the  Central  Regional 
Division  (816)  428-5253,  (TDD  816/42ft- 
5009).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  January  27, 1966. 
MeiviD  L.  leaUos. 

Acting  Staff  Director. 

[FR  Doc  89-2806  FUed  2-3-«9;  8:46  am] 


Taxaa  Advlaory  Commlttaa;  Aganda 
and  NoUca  of  PuMc  Maattng 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  education  subcommittee  of  the 
Texas  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  1  p.m.  on  February  25, 1989, 
at  the  Dallas  Hilton  Inn  (White  Rock 
Room),  5860  North  Central  Expressway, 
Dallas,  Texas  7520&  The  piupose  of  the 
meeting  is  to  develop  program  plans  for 
a  project  addressing  issues  of  early 
childhood  education  in  Texas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
subcommittee  Chairperson,  Dr.  Denzer 
Burke  or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0506).  Hearing 
impaired  persons  who  will  attend  the 
meeting  aind  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  wmldng  days  before  die  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC  January  25, 1988. 
Mslvia  IfliddM, 
Acting  Skiff  Diredor. 
[FR  Doc  89-2009  Filed  2-3-80: 8:45  am] 
icooKim  si  a 


DEPARTMENT  OF  COMMERCE 
Nation^  Oceanic  and  Atmoapherlc 


MM-Attawrtle  Fiahary  Managamant 
Council;  Ctianga  of  Public  Haaring 

AOCNCV:  National  Marine  Fisheries 
Services  (NMFS),  NOAA.  Commerce. 
action:  Change  of  date  for  a  public 
hearing. 


;  The  Mid-Atlantic  Fishery 
Management  Council  scheduled  public 
hearings  for  input  on  Amendment  8  to 
the  Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  published  January  25, 1989  (54 
FR  3637),  and  by  this  notice  is  changing 
the  date  for  the  hearing  scheduled  to  be 
held  in  Galilee.  Rhode  island.  All  other 
information  remains  the  same. 


TOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115  Federal  Building,  300  South 
New  Street,  Dover,  DE 19901. 302-674- 
2331. 

The  hearing  previously  scheduled  for 
March  1. 1989,  will  be  held  March  8. 
1989,  7:00  p.m.,  Dutch  Inn,  Great  Island 
Rd.,  Galilee,  Rhode  Island. 

Dated:  February  1, 1989. 
Alan  Dean  PanoDs, 

Acting  Director,  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  89-2098  Filed  2-3-89;  8:45  amj 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procuramant  Uat  1969;  Addition 

AQENCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  procurement  list 
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f.  This  action  adds  to 
Procurement  List  1988  a  commodity  to 
be  produced  by  woricshops  for  the  blind 
or  other  severely  handicapped. 
EFFECnvf  date:  March  8, 1989. 
AD0RCT8:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  VA  22202-3509. 
FOR  FURTim  MFORMATION  CONTACT: 
Beverely  Milkman  (703)  557-1145. 

SUFPLaKNTARV  NIFORaUTION:  On 
November  18, 1988,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  pubUshed  notice 
(53  FR  46645)  of  proposed  addition  to 
Procurement  List  1989,  which  was 
published  on  November  15, 1988  (53  FR 
46018). 

One  comment  was  received  from  the 
current  contractor  for  this  sea  marker. 
The  commenter  indicated  that  his  firm's 
contract  for  this  commodity  constituted 
a  significant  portion  of  its  business  and 
was  the  significant  element  in  its 
recovery  sti-ategy.  He  noted  that  the 
contract  had  generated  a  15%  increase 
in  revenues.  He  said  that  because  of  the 


investment  capital  required  for  start  up, 
his  firm  would  not  receive  a  satisfactory 
financial  return  until  the  second  and 
following  years  of  production  and.  thus, 
adding  the  sea  marker  to  the 
Procurement  List  would  "jeopardize  the 
firm's  investment  payback  and 
anticipated  profitability"  in  the  future. 
The  writer  also  expressed  concern  for 
the  safety  of  workshop  employees  in 
performing  the  hazardous  operations 
reifuired  to  produce  the  item.  He  cited 
the  need  to  handle  material  in  close 
proximity  to  high  temperatures  and 
pres8tu«. 

The  value  of  the  firm's  current 
contract  for  the  Sea  Marker  represents 
about  11.2%  of  its  total  annual  sales. 
This  is  not  considered  to  be  severe 
adverse  impact  The  possible  loss  of 
business  and  inability  to  recoup 
investment  are  inherent  in  the 
competitive  bidding  process.  Even  in  the 
absence  of  action  by  the  Committee, 
there  is  no  assurance  that  the  current 
contractor  will  receive  a  future 
competitive  contract  for  the  sea  maiicer. 

The  only  manufacturing  function 
performed  by  the  woiicshop  which 
involves  heat  would  be  a  hot  stamping 
and  heat  sealing  process.  Manufacturing 
functions  of  this  type  have  been 
performed  satisfactorily  and  safely  in 
workshops  for  many  years  and  do  not 
constitute  severe  hazards  for  blind  or 
severely  handicapped  workers.  A 
review  of  the  material  used  to  produce 
the  sea  marker  reflects  that  none  is 
listed  as  a  hazardous  material.  After 
consideration  of  material  presented  to  it 
conteming  the  capability  of  a  qualified 
woricshop  to  produce  the  sea  marker  at 
a  fair  maricet  price  and  the  impact  of  the 
addition  on  the  current  or  most  recent 
contractor,  the  Committee  has 
determined  that  it  is  suitable  for 
procurement  by  the  Federal  Govenmient 
under  41  U.S.C.  4&-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 


c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
conmiodities  procured  by  the 
Government. 

According,  the  following  commodity  is 
hereby  added  to  Procurement  List  1989: 

Sea  Marker,  Fluorescein  Dye 

6850-270-9986 
Bevariy  L.  KGllonan. 
Executive  Director. 
[FR  Doc  89-2685  Filed  2-3-89: 8:45  am] 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Re<|uiraniant  Submitted  for  Review  to 
Office  of  Management  and  Budget 

AOENCV:  Commodity  Futures  Trading 
Commission. 

ACTKM:  Notice  of  information  collection. 


r.  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0025, 
Practice  by  Former  Members  and 
Employees  of  the  Commission  to  OMB 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 44 
U.S.C  Chapter  35.  The  information 
collected  pursuant  to  this  regulation, 
which  genially  governs  the  practice  by 
former  members  and  employees  of  the 
Commission  before  this  Commission,  is 
intended  to  insure  that  the  Commission 
is  aware  of  any  conflicts  of  interest  that 
may  exist 

ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Gary  Waxman.  Office  of 
Management  and  Budget  Room  3228, 
NEOa  Washington.  DC  20502.  (202)  395- 
7340.  Copies  of  the  submission  are 
available  form  Joseph  G.  Salazar, 
Agency  Clearance  Officer,  (202)  254- 
9735. 

Title:  Practice  by  Former  Members 
and  Employees  of  the  Commission.  17 
CFR  140.735-10. 

Control  Number  3038-0025. 

Action:  Extension. 

Respondents:  Former  members  and 
employees  of  the  Commission. 

Estimated  Annual  Burden:  12,  hours. 


5646                        Fadaral  Rogbtar  /  VoL  S4.  No.  23  /  Monday.  February  6,  1969  /  Notices 

RMpondsnIt 

RMUtotton 
17CTR 

EtiinwiMJ 
no.  at 

mpow^ 
•nta 

Annuai 
aponaaa 

Augurt 
hours  par 
raaponaa 

rOnrwr  i^  lu  ivMnvw  tfiQ  Efwpioy^^t »....»«««.....— .^.. ■ ^.....^—..^...^...^^.....w*..— .«»*..*««^.-.-.....«... 

1 140.735-10 

12 

12 

.10 

Issued  in  Washington.  DC  on  lamiaiy  31. 
1989. 

Jean  A.  Wabb, 

Secretary  of  the  Commission. 

(FR  Doc  80-2818  Filed  2-S-8S:  8:4S  am] 
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DEPARTMENT  OF  DEFENSC 
QEWCTAL  SERVICES 

NAUONAL  AERONAUTICS  AND 
SPACE  ADMIMSTRATION 


Fttdw^  AcquMtion 
Inlonntlon  Col»ction 
Revtow 


(FAR); 


I  Department  of  Defense 
(DOD).  General  Sei vices  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
actwn:  Notice. 


t:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.&C  Chapter  35).  tlie  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (CArfB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection. 


:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Cfflicer.  Room 
3235.  NEOa  Wasinogtmi.  DC  20503. 
PON  PURTMBI  MPOMMTION  OOMTACT: 
Ms.  Linda  Klein.  OfBce  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
523-3775. 

n»»lCMBNTAflY  MFONMATION: 
a.  Puipoae.  The  series  of  standard  forms 
covering  contractor's  inventories  (SF 
1423-1434)  are  essential  for  reporting, 
redistribution,  and  disposal  of  excess 
Government  property  at  contractor 
plants  (upon  contract  completion)  and 
contractor  termination  inventory  in 
support  of  contractor  termination 
settlement  proposals. 

The  contractor  who  is  accountable  for 
the  property  or  who  is  submitting  a 
termination  settlement  proposal  is 
responsible  for  completing  the  inventory 
schedules. 

These  inventory  schedules  are  the 
only  means  by  which  contractors  report 


excess  contractor  inventory,  and  by 
which  the  Government  is  able  to 
achieve  screening,  redistribution  and 
dispopsal  of  such  property.  They  are 
also  the  only  means  of  contractors 
supporting  the  inventory  portion  of  their 
termination  settlement  proposals,  and 
accounting  for  Government  property  in 
their  possession.  Thus,  this  information 
is  not  available  to  those  requiring  it  from 
any  other  source. 

A  variety  of  activities  utilize  these 
inventory  schedoles.  Thus,  the 
Termination  Contracting  Officer  and  the 
cognizant  audit  agency  use  the 
schedules  in  evaluating  die  termination 
charges  being  claimed  under  terminated 
Government  contracts.  The  Property 
Administrator  of  the  contract 
administration  office  uses  die  schedules 
to  ensure  that  the  contractor  has 
accounted  for  all  Government  property 
in  its  possession. 

In  addition,  screening  activities  of  the 
owning  agency  as  well  as  GSA  and 
other  Federal  agencies  authorized  to 
acquire  such  |Mt>perty  also  use  the 
schedules  for  effecting  redistributioa  of 
the  iHnperty  within  the  Government 
Eligible  donees,  under  the  donation 
pro-am  similaiiy  use  the  schedules  for 
screening  purposes.  Finally,  the 
cognizant  plant  clearance  office  uses  the 
schedoles  for  effecting  disposition  of 
any  items  determined  to  be  surplus  to 
the  Government's  requirements. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents.  12.500i  responses 
per  respondent.  4;  total  annual 
responses.  50,000;  hours  per  response.  1; 
and  total  response  burden  hours.  50,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  irom 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041, 
Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0015,  Contractor  Inventory 
Schedule  forms. 

Dated:  )anuary  3a  1988. 
Margaret  A.  WilHs, 
FAR  Secretariat. 
[FR  Doc.  a9-2n3  Filed  2-3-89:  8:45  am] 

SaXSM  COM  ( 


DEPARTMENT  OF  DEFENSE 

OfflM  of  tti*  S«cr«tary 

AvaiabWfy  of  Ctwngo  3  to  DoD 
S02S.1-I, 'i>oO  DIroctivM  System 
AfNNiallndox" 


action:  Notice. 


:  This  notice  is  to  inform  the 
public  and  US.  Government  Agencies 
other  than  the  Department  of  Defense  of 
the  availability  of  Change  2  to  DoD 
5025.1-1  January  1988  edition.  The 
Change  may  be  purchased  from  the 
following  organizatieos: 
National  Technical  faifannation  (NTIS). 

5285  Port  Royal  Road.  Springfield. 

Virginia  22101,  teUqphone  number 

(703)  487-4600: 
OR 
U.S.  Naval  Publications  and  Forms 

Center  (NPFC).  5801  Tabor  Avenue, 

Attention:  Code  1062,  Philadelphia. 

Pennsylvania  19120-5099,  telephone 

number  (215)  607-3321. 

The  NTIS  accession  number  for     - 
Change  3  is  ffiao  143069;  NPFC 
identifies  it  as  Changs  3  to  DoD  5025.1-1. 
TON  RINTtWN  MFONMATION  OONTACT: 
Ms  Linda  Bynum.  Correspondence  and 
Directives  Directorate.  Directives 
Division.  Room  2A286.  the  Pentagon, 
Washington.  DC  20301-1155.  telephone 
number  (202)  607-4111. 
LM.ByaHa. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
February  1. 1989. 

(FR  Doc.  8»-2862  Filed  2-3-89;  8:45  ani| 
BNAM8  coee  saio-si-M 


Departmant  of  tho  Army 

Intont  CtMmical  StockpHo  Dtsposal 
Program;  UmatWa  Depot  Activity,  OR 

Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  and  to  initiate 
the  public  scoping  process  for  the 
construction  and  operation  of  a 
chemical  munitions  disposal  facility  at 
Umatilla  Depot  Activity.  Oregon. 
AOCNCY:  Department  of  the  Army,  DOD. 
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action:  Notice  of  intent 


:  This  aimounces  die  Notice  of 
Intent  to  prepare  an  EIS  on  the  potential 
impact  of  the  design,  construction, 
operation  and  closure  of  the  proposed 
chemical  agent  demilitarization  fecility 
at  Umatilla  Depot  Activity.  Oregon.  The 
proposed  facility  will  be  used  to 
demilitarize  all  chemical  agents  and 
munitions  currently  stored  at  tfie 
Umatilla  Depot  Activity.  Potential 
environmental  impacts  will  be  examined 
for  several  locatiiHis  of  the  on-site 
incineration  facility  and  "no  action" 
alternatives.  The  "no  action"  alternative 
is  considered  to  be  deferral  of 
demilitarization  ivith  continued  storage 
of  the  agents  and  munitions  at  Umatilla 
Depot  Activity. 

suPfLiMBrrAiiv  inrmimation:  In  its 
Record  of  Decision  (53  FR.  No.  38.  pp. 
5816-17)  for  the  Final  Programmatic 
Envirannental  Impact  Statement  on  the 
Chemical  Stockpile  Disposal  Program, 
the  Department  of  the  Army  selected  on- 
site  disposal  by  incineration  at  all  eight 
chemical  munitions  storage  sites  within 
the  continental  United  States  as  tfie 
method  by  whidi  it  will  de^oy  its 
lethal  chemical  stodcpile.  In  conpUanoe 
with  the  National  Enviranmental  Policy 
Act  (NEPA).  sectkm  102(2)(c).  Ae  Army 
determined  that  an  EIS  wUl  be  prepared 
to  assess  the  site-specific  health  and 
environmental  impacts  of  on-site 
incineration  of  diemical  agents  and 
munitions  at  Umatilla  Depot  Activity. 
The  fint  phase  of  this  effort  will  entail 
the  collection  and  analyses  of  detailed 
site-specific  information  to  ensure  that 
the  programmatic  preferred  alternative 
(on-site  incineration)  remains  valid  for 
Umatilla  Depot  Activity.  A  separate 
report  summarizing  this  effiwt  will  be 
published  prior  to  preparation  of  the 
draft  EIS  for  Umatilla  Depot  Activity. 
The  draft  EIS  should  be  available  in  the 
spring  of  1990.  Upon  completion  of  the 
diraft  EIS.  public  notice  of  its  availability 
for  review  will  be  announced  and 
interested  persons  may  provide 
comment  on  that  docimtentation. 

Notice  of  Pubik  Meeting 

Notice  is  further  given  of  the  Army's 
intention  to  initiate  the  scoping  process 
to  aid  in  determining  the  significant 
issues  related  to  the  proposed  action  at 
Umatilla  Depot  Activity.  Public,  as  well 
as  Federal,  State  and  local  agency, 
participation  and  input  are  desireid.  An 
initial  scoping  meeting  will  be  held  on 
February  15. 1989.  at  7:00  p.m.  at  the 
Armand  Larive  Junior  High  School 
auditorium  in  Hermiston.  Oregon. 
Interested  individuals,  government 
agencies  and  private  organizations  are 
encouraged  tp  attend  anid  submit 


information  and  comments  for 
consideration  by  the  Army. 


FOR  RMTHM  MTONMATION  CONTACT: 

Program  Manager  for  Chemical 
Demilitarization,  ATTN:  SAILr4>MI  (Ms. 
Marilyn  Tischbin).  Aberdeen  Proving 
Grotmd.  Maryland  21010-5401. 
Individuals  desiring  to  be  placed  on  a 
mailmg  list  to  receive  additional 
information  on  the  pubhc  scoping 
process  and  copies  of  the  draft  and  final 
EIS  should  contact  the  Program  Manager 
at  the  above  address. 
Le%vis  D.  Walker. 

Deputy  for  Eavironatent.  Safety  aad 
Occupational  Health  OASA  (l&L/. 
[FR  Doc  89-2685  Filed  2-3-88:  8:45  am) 


Army  Sdanoa  Board;  Cloaad  Maating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Maine  of  the  Coaunittee:  Aimy  Science 
Board  (ASB). 
Date  of  Meeting:  22  Februaiy  IMa 
Time  of  Meeting:  0600-1700  Hours. 
Place:  The  Pentagoa  Washington,  DC 
Agenda:  The  Army  Sdence  Board's 
Technical  Review  of  tiie  Army's  handguns 
will  meet  lo  hear  briefings  by  the  vanoas 
Prt^^m  Managers'  offices.  An  executive 
session  wiM  foUow  at  wriuGh  tine  a  letter 
report  will  be  diacossed  and  drafted  by  the 
panel.  This  meeting  nvill  be  closed  to  the 
public  in  accordance  tvith  section  552b(c)  of 
Title  5.  U.S.C  specificaliy  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary  ~ 

infonnation  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
OfRcer.  Sally  Warner,  for  further  infonnation 
at  (202)  89&-3039  or  695-7046. 
SaByA-Wainer, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  80-2670  Filed  2-3-89:  a-45  am] 
BNjjNa  cooE  srw-oa-M 


Army  Sdanca  Board;  PaitiaNy  Closad 
Maating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  28  February  and  1  March 
1989. 

Time:  0800-1800  hours.  28  February  (Open); 
0800-1000  Jiours.  1  March  (Open):  1000-1800 
hours.  1  March  (Closed). 

Place:  The  Pentagon.  Washington.  DC 


Agenda:  The  Army  Science  Board's  "SO 
Summer  Study  on  Improving  BattJeneld 
SurvivabiUty  of  the  Aimy  Command  and 
Control  System  %vill  hold  its  first  meeting. 
Included  in  the  meeting  will  be  briermgs  on 
an  overview  of  the  Army  Tactical  Command 
Control  System,  common  support  programs, 
and  comnranications  systems.  The  open 
portions  of  the  meeting  are  open  to  the  pubKa 
Any  interested  person  may  attend,  appear 
before,  or  file  statements  writh  the  commitiee 
at  the  time  and  in  the  manner  permitted  by 
the  committee.  The  closed  portions  of  the 
meeting  are  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5. 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.SC  Appendix  2.  subsection 
10(d).  The  ASB  AdministraUve  Officer.  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  805-3039  or  7046. 
Sally  A.  Wkmt. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc  m-ign  FQed  Z-3-»  8:45  am) 


Army  ucwnca  Doaro;  CKMaa  ■aanng 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  aiuiouncement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Commitiee:  Amy  Saeace 
Board  (A^). 

Date  of  Meeting- 1  March  19SS. 

Time  of  Meeting:  1300-1700  Hours. 

Mace:  The  Pentagon.  Washington.  DC 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Tactical  Explosive  Systems 
(TEXS)  will  bold  its  eighth  meeting.  The 
purpose  of  the  meeting  is  to  finalize  the  TEXS 
report.  The  meeting  is  dosed  to  the  public 
The  classified  and  unclassified  matters  and 
proprietary  infoimabon  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
Officer.  Sally  Warner,  for  further  information 
at  (202)  685-3039  or  605-7046. 
SaOy  A.  Warner, 

Administrative  Officer,  Army  Science  Board 
[FR  Doc  80-2872  Filed  2-3-80:  8:45  am] 


Corps  of  Enginaara,  Dapartmant  of 
tha  Army 

Construction  Productivity 
Advancement  Raaaarcti  Program 
(CPAR) 

Aoatcv:  Corps  of  Engineers. 
Department  of  the  Army,  DOD. 

ACTION:  Notice  of  availabihty. 

SUSiMAflv:  The  purpose  of  this  notice  is 
to  infonn  potential  applicants  of  a 
program  of  cost-shatied  research, 
development  and  technology  transfer 
(R&D)  projects  between  the  US.  Aimy 
Corps  of  Engineers  (Corps)  and  the  U.S. 
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Construction  Indu8tT7.  The  purpose  of 
the  Construction  Productivity 
Advancement  Research  (CPAR) 
Program  is  to  assist  the  U.S. 
Construction  Industry  in  enhancing  its 
productivity  and  domestic  and 
international  competitive  position 
through  the  development  and  reduction- 
to-practice  of  advanced  technologies, 
materials  and  construction  management 
systems. 

DATCS:  Effective  date  is  February  1. 
1989.  Proposals  will  be  accepted  until 
March  15. 1989. 
Aooncss:  Proposals  should  be 
submitted  to  the  Corps  laboratories 
identified  in  the  "CPAR  Guidelines  for 
Participation",  dated  January  1989. 
Copies  of  the  Guidelines  may  be 
obtained  by  writing  to:  HQUSACE.  Attn: 
CERIM^;  20  Massachusetta  Avenue 
NW..  Washington,  DC  20314-lOOa  or  by 
calling  (202)  272-0257. 
FOW  FURTHCR  WFOWMOTIOW  CONTACT: 
Mr.  Jesse  A.  Pfeiffer,  Jr.,  P.E.: 
HQUSACE,  CERO-C;  20  Massachusetts 
Avenue  NW..  Washington.  DC  20314- 
lOOa  or  call  (202)  272-1846  or  272-0257. 
•UTPLIMOITAIIV  WFOIIMATIOWl  CPAR  is 

a  cost-shared  partnership  between  the 
Corps,  the  U.S.  Construction  Industry 
(contractors,  equipment  and  material 
suppliers,  architects,  engineers,  financial 
organizations),  academic  institutions, 
non-profit  organizations  and  other 
groups  who  are  interested  in  enhancing 
construction  productivity  and 
competitiveness.  CPAR  was  created  to 
help  the  Construction  Industry  regain  its 
competitive  edge  nationally  and 
internationally  by  building  on  the 
foundation  of  the  existing  Corps 
Construction  R&D  Program  and 
laboratory  resources  through  an 
expansion  and  leveraging  effect  that 
cost-shared  partnerships  provide.  The 
objective  of  CPAR  is  to  facilitate 
research,  development  and  application 
of  advanced  technologies  through 
cooperative  R&D,  field  demonstration, 
licensing  agreements  and  other  means  of 
technology  transfer  and  reduction-to- 
practice.  Advancing  the  productivity 
and  competitiveness  of  the  U.S. 
Construction  Industry  will  provide 
savings  in  construction  costs  for  the 
Government  and  U.S.  industries,  and 
result  in  a  boost  to  the  U.S.  economy  in 
general.  R&D  efforts  conducted  under 
CPAR  will  be  based  on  topics  included 
in  the  Corps  Construction  R&D  Program 
and  topics  suggested  by  the 
Construction  Industry  that  can  be 
effectively  addressed  by  a  partnership 
and  benefit  both  the  Corps  and  the 
Construction  Industry. 

Participation  in  CPAR  is  open  to  any 
U.S.  private  firm,  including  corporations. 


partnerships,  Umited  partnerships  and 
industrial  development  organizations: 
public  and  private  foundations; 
academic  institutions:  non-profit 
organizations;  units  of  State  and  local 
governments;  and  others  who  have 
interest  in  and  the  capability  to  address 
CPAR  objectives.  As  provided  by  law. 
special  consideration  will  be  given  to 
small  business  firms  and  consortia 
involving  small  business  firms. 
Preference  will  be  given  to  business 
units  located  in  the  United  States  that 
agree  to  substantially  manufacture  the 
products  domestically.  Consideration 
will  be  given  to  a  potential  partner  that 
is  subject  to  the  control  of  a  foreign 
company  or  government  if  that  foreign 
government  permits  U.S.  agencies, 
organizations,  or  other  persons  to  enter 
into  cooperative  research  and 
development  agreements  and  licensing 
agreements. 

The  cost  of  each  CPAR  project  will  be 
shared  by  the  Corps  and  the 
Construction  Industry  partner(s). 
Specific  cost-sharing  terms  will  be 
negotiated  for  each  proposed  project 
prior  to  submission  of  the  proposal  to 
Headquarters,  U.S.  Army  Corps  of 
Engineers  (HQUSACE)  for  approval 
"In-ldnd"  services  and/or  use  of 
facilities  may  be  considered  in  arriving 
at  a  cost-sharing  agreement.  As  required 
by  law,  not  more  than  fifty  (50)  percent 
of  the  cost  of  a  CPAR  project  will  be 
provided  by  the  Corps  and  not  less  than 
five  (5)  percent  of  the  Construction 
Industry  partner's  share  of  the  cost  must 
be  paid  in  cash.  The  Corps  may 
contribute  personnel,  services,  facilities, 
property,  intellectual  property  and 
money.  The  Construction  Industry 
partner(s)  may  contribute  personnel, 
services,  facilities,  property,  intellectual 
property  and  money.  No  costs 
previously  incurred  by  the  Corps  or  the 
Construction  Industry  partner(s)  on  the 
subject  matter  of  the  CPAR  project  may 
be  recovered  in  the  cost-sharing 
agreement. 

An  agreement  specific  to  each  project 
will  be  negotiated  l>etween  the  Corps 
and  the  Industry  partner(s).  The 
agreement  will  contain,  in  addition  to 
the  cost-sharing  terms,  all  other 
conditions  and  responsibilities 
necessary  to  complete  the  project 
including  rights  to  inventions.  In 
addition  to  having  the  authority  to  grant 
the  partnerfs)  licenses  to  Government- 
owned  or  jointiy-developed  inventions, 
the  Corps  has  authority  to  waive,  in 
whole  or  in  part  the  right  of  ownership 
to  any  invention  made  by  the  partner(s) 
or  employees  of  the  partner(8)  during  the 
project  subject  to  reservation  by  the 
Government  of  a  non-exclusive, 
irrevocable,  paid-up  Ucense  to  practice 


the  invention  or  have  the  invention 
practiced  by  or  on  behalf  of  the 
Government 

Initially  CPAR  will  focus  on  four 
major  areas:  design  improvement 
improved  construction  site  productivity, 
advanced  materials  and  technology 
transfer  management  Any  idea  for 
improving  construction  productivity  will 
be  considered,  however. 

Design  Improvement 

•  Total  Integrated  Design  Systems. 

•  Computer  Aided  Engineering  Tools. 

•  Computer-Aided  Design  Systems. 

•  Advanced  Site  Investigation 
Technology. 

•  Knowledge-Based  Cost  Systems. 

•  Expert  Systems/ Artificial 
Intelligence. 

•  Materials  Selection  Systems. 

Improved  Construction  Site  Productivity 

•  Computer-Aided  Construction. 

•  Automated  Construction/Robotics. 

•  Automated  Inspection  and  Quality 
Control. 

•  Advanced  Excavating  and 
Tunneling. 

•  Marine  Construction. 

•  Cold  Weather  Construction. 

•  Construction  Management 

•  Expert  Systems. 

•  Materials  Handling. 

Advanced  Materials 

•  High-Performance  Cementitious 
Materials. 

•  Structiiral  Polymers. 

•  Advanced  Ceramics. 

•  Metal  Matrix  Composites. 

•  Coatings. 

•  Geomodifiers/Geotextiles. 

•  Adhesives/Fasteners. 

Technology  Transfer  Management 

•  User-Based  Technology  Transfer 
Processes. 

•  Field  Demonstration  Projects. 

•  Technical  Support  Services. 

•  Patents  and  Licensing  Agreements. 

•  Software  Packages. 

•  Courses  and  Workshops. 

•  Information  Exchange  Systems. 

•  Participation  With  Specification 
and  Building  Code  Organii^ations. 

Proposal  Review  Process 

Proposals  received  by  the  Corps 
laboratories  which  meet  CPAR  criteria 
may  be  discussed  and  further 
developed,  as  necessary,  by  the 
laboratory  and  Construction  Industry 
partner(s).  The  following  criteria  wiU  be 
used  to  evaluate  the  proposals: 
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1.  Potential  Impact  on  U.S.  Construction 

Industry  Productivity 

High — ^Technological  advancement 
which  would  supplant  current 
technology  and  wQl  have  strong 
impact  on  U.S.  Construction  Industry 
productivity. 

Med — Technological  advancement 
which  significantiy  improves  current 
technology  and  enhances  U.S. 
Construction  Industry  productivity. 

Low — ^Technological  advancement 
which  would  upgrade  current 
standard  technology  with  hmited  but 
beneficial  impact  on  U.S.  Construction 
Industry  productivity. 

2.  Potential  Impact  on  Corps  of 
Engineers  Mission 

High — Technological  advancement 
which  would  supplant  current  Corps 
technology  and  will  have  strong 
impact  on  the  Corps  mission. 

Med— Technological  advancement 
which  significantly  improves  current 
Corps  technology  and  enhances  the 
Corps  mission. 

Low — ^Technological  advancement 
which  would  upgrade  current 
standard  Corps  technology  tvith 
limited  but  beneficial  impact  on  the 
Corps  mission. 

3.  Ease  of  Adoption 

High — ^Technology  provides  productivity 
improvement  with  minimal  additional 
equipment  training,  materials  and 
operating  costs. 

Med — ^Technology  provides  productivity 
improvements,  but  at  the  expense  of 
some  additional  equipment  material, 
and  training  costs. 

Low — ^Technology  provides  productivity 
improvement  but  with  substantially 
higher  costs  of  training,  materials,  and 
equipment 

4.  Anticipated  Chance  of  Success  of  R 
»D  Effort 

High — Little  risk,  such  as  innovative 
application  of  current  research. 

Med — Some  risk,  chance  of  success 
similar  to  exploratory  development 

Low — High  risl(,  chance  of  success 
similar  to  basic  research. 

5.  Pn^ect  Duration 

High — Project  can  be  completed  in  2 

years  or  less. 
Med — Project  can  be  completed  in  4 

years  or  less. 
Low — IVoject  will  require  more  than  4 

years  *o  complete. 

8.  R  »  D  iLvestment 

High— Project  will  obligate  the  Corps  to 
spend  less  than  $200,000  in  any 
funding  year. 


Med — ^Project  will  obligate  Corps  to 

spend  between  $200,000  and  $400,000 

in  any  funding  year. 
Low— Project  will  obligate  Corps  to 

spend  more  than  $400,000  in  any 

funding  year. 

7.  Technology  Transfer  Potential 

High — Proposal  provides  a  significant 
and  effective  plan  which  will  facilitate 
wide-scale  Feideral  and  non-Federal 
exploitation  of  the  new  technology. 
Med — Proposal  provides  a  plan  that 
envisions  some  effective  Federal  and 
non-federal  exploitation  of  the  new 
technology. 
Low — Proposal  provides  a  plan  that 
envisions  limited,  but  beneficial 
Federal  and  non-ifederal  exploitation 
of  the  new  technology. 
After  discussions  between  the 
laboratory  and  the  Construction 
Industry  partner(s),  a  proposal  summary 
will  be  prepared  which  will  contain  all 
expecteid  costs  and  cost-sharing 
arrangements,  time  needed  to  complete, 
specific  end  product  proposed 
technology  transfer/marketing  plan,  and 
expected  benefits  for  die  Government 
and  the  Construction  Industry. 

Corps  laboratories  will  submit  their 
recommended  proposal  summaries  to 
HQUSACE  (CERD-C)  for  consideration 
under  the  CPAR  Program.  An  initial 
screening  will  be  made  to  ensure  that  all 
proposals  meet  the  minimum  criteria  of 
being  fully  cost-shared  and  appropriate 
to  the  CPAR  Program.  The  CPAR 
proposals- will  be  reviewed  and  selected 
by  the  CPAR  Executive  Committee  in 
HQUSACE.  The  CPAR  Executive 
Committee  is  composed  of  senior-level 
HQUSACE  managers.  The  Director  of 
Civil  Works,  H(^SACE,  will  act  on  the 
recommendations  of  the  CPAR 
Executive  Committee  in  approving  the 
program. 

All  infcHination  (data)  furnished  by 
the  Construction  Industry  partnerfs)  will 
be  used  for  evaluation  purposes  only 
and  will  be  safeguarded  from 
unauthorized  disclosure  in  accordance 
with  applicable  laws.  Classified 
information  (data)  will  be  handled  in 
accordance  with  Army  regulations. 
Additional  Requirements 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  fim^  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment.  Except  where  declared 
by  law  or  approved  by  the  head  of 
agency,  no  award  of  Federal  funds  shall 
be  made  to  an  applicant  who  is 
delinquent  on  a  Federal  debt  until  the 
delinquent  account  is  made  current  or 
satisfactory  arrangements  are  made 
between  affected  agencies  and  tlte 
debtor.  No  award  will  be  made  to  a 
debarred  or  suspended  contractor. 


Classification 

This  document  is  not  a  major  rule 
requiring  a  regulatory  analysis  under 
Executive  Order  12291  because  it  will 
not  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
or  prices  for  any  group,  nor  have  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abihty  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  It  is  not  a 
major  federal  action  requiring  an 
environmental  assessment  under  the 
National  Environment  Policy  Act.  The 
CPAR  Program  does  not  involve  the 
mandatory  payment  of  any  matching 
funds  horn  a  State  or  local  government 
and  does  not  affect  directly  any  State  or 
local  government.  Accordingly,  the 
Corps  determined  that  Executive  Order 
12372  is  not  applicable  to  CPAR.  This 
notice  does  not  contain  policies  %vith 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.  CPAR  is  being  carried  out  under 
the  authority  of  Section  7,  Water 
Resources  Development  Act  of  1988 
(Pub.  L  100-676). 

Dated:  January  31. 1S89. 

Frank  R.  Hndi. 

Colonel.  Corps  ofEngineen.  Executive 
Officer.  OASAfCW). 

(FR  Doc  89-2631  Filed  2-3-89:  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No-- 64.1291 

RehabHtAlkNi  LonQ*Twin  TraMnQ 
PiuytMnj  liivlliiiQ  Appflottons  for  New 
Awarde  for  nscai  Year  (FY)  1989 

Purpose  of  Program:  This  program 
provides  grants  to  States  and  other 
public  and  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  to  increase  the  supply 
of  qualified  personnel  for  employment  in 
public  and  private  agencies  involved  in 
the  vocational  and  independent  living 
rehabilitation  of  individuals  with 
physical  and  mental  disabilities. 

Deadline  For  Transmittal  of 
Applications:  March  13, 1989. 

Applications  Available:  February  21. 
1989. 

Estimated  Available  Funds:  $3,45a000 
to  $5,150,000. 

Estimated  Average  Size  of  Awards: 
$86,000. 

Estimated  Number  of  Awards:  40-59. 
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Note. — The  Department  ii  not  bound  by 
any  estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74, 75. 77.  sa  and  85;  and 
(b)  the  regulations  for  this  program  in  34 
CFR  Parts  385  and  386. 

Priority:  In  accordance  with  \  386.1  of 
the  program  regulations  and  34  CFR 
75.105(c)(3).  the  Secretary  has 
established  an  absolute  priority  for 
applications  that  propose  to  provide 
training  in  one  of  the  following  areas  of 
personnel  shortages: 
Client  Assistance 
Independent  Living 
Rehabilitation  fob  Development  and  Job 

Placement 
Rehabilitation  of  the  Blind 
Rehabilitation  of  the  Deaf 
Rehabilitation  of  the  Mentally  111 
Specialized  Personnel  for  Supported 

Employment 
Undeigraduate  Education  in  the 

Rehabilitation  Services 
Vocational  Evaluation  and  Work 

Adjustment 
Rehabilitation  Medicine 
Physical  Therapy 
Prosthetics  and  Orthotics 
Rehabilitation  Facility  Administration 
r.ohabilitation  Workshop  and  Facility 

Personnel 

Under  34  CFR  75.105(c)(3).  the 
Secretary  funds  under  this  competition 
only  those  applications  that  meet  this 
absolute  priority. 

SUPnCMCMTAIIV  WFOWMATWH  The 
long-term  training  pro^nm  is  designed 
to  provide  academic  and  non-academic 
training  in  areas  of  personnel  shortage 
identified  by  the  Secretary. 

The  Department  of  Education  initiated 
a  study  in  1988  to  update  data  collected 
on  personnel  shortages  and  training 
needs  in  vocational  rehabilitation  in 
1986.  Data  collected  through  this  study 
will  be  used  to  assist  in  allocating 
training  funds  among  the  categories 
included  in  this  notice  to  reflect  areas  of 
identified  personnel  shortages  and 
training  needs. 

A  separate  Notice  of  Proposed 
Priorities  and  Notice  Inviting 
Applications  for  New  Awards  under  the 
Rehabilitation  Long-Term  Training 
Program  for  fiscal  year  1989  will  be 
published  in  the  Federal  Register  at  a 
later  date  for  the  fields  of  Rehabilitation 
Counseling  and  "Other".  With  the 
exception  of  Rehabilitation  Counseling 
and  "Other",  funds  will  be  available  for 
the  award  of  new  grants  in  only  those 
rehabilitation  long-term,  training  fields 
designated  in  this  notice. 


FOR  A^fUCATIONS  OR  MTORMATHMI 
contact:  Mary  Ford,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW..  Room  3332  (Switzer  Building), 
Washington,  DC  20202-285a  Telephone: 
(202)  732-1351. 

Program  Authority:  29  U.S.C  774. 
Dated  February  1, 1969. 
MadeMnaWUl. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc  80-2753  Filed  2-3-89;  8:45  am) 


[CFDA  No:  •4.12IN1 

Vocational  R«hab«tation  S«rvlc« 
Projacta  for  Amarican  Indlani  VWth 
Handicapa  Program;  InvWng 
Applicationa  for  Naw  Awarda  fOr  Fiacal 
Yaar1989 

Purpose  of  Program:  This  program 
supports  projects  that  provide 
vocational  rehabilitation  services  to 
American  Indians  with  handicaps  who 
reside  on  Federal  and  State 
reservations.  Governing  bodies  of  Indian 
tribes  and  consortia  of  such  bodies 
located  on  Federal  and  State 
reservations  may  apply  for  these  grants. 

Deadline  For  Transmittal  of 
Applications:  April  3. 1989 

Applications  Available:  February  14, 
1989. 

Available  Funds:  $2.517.00a 

Estimated  Range  of  A  wards:  $180,000 
to  $800,000. 

Estimated  A  verage  Size  of  A  wards: 
$210,000. 

Estimated  Number  of  Awards:  12. 

Note. — ^The  Department  is  not  bound  by 
any  estimates  in  this  notice. 

Project  Period:  12  months  up  to  36 
months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75.  77.  80,  and  85;  and  (b) 
The  regulations  for  this  program  in  34 
CFR  Parts  380  and  371. 

FOR  APPUCATMNS  OR  IMFORMATIOII 

contact:  Joseph  DePhillips,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW..  Room  3324  Switzer 
Building.  Washington.  DC  20202-2575. 
Telephone:  (202)  732-1329. 

Program  authority:  29  U.S.C  777(b). 

Dated:  February  1, 1989. 
Madeleina  Will. 

Assistant  Secretary.  Office  of  Specktl 
Education  and  Reiiabilitalive  Serviceti 
[FR  Doc  8»>27S5  Filed  2-3-89:  8c45  an| 


National  Aaaaaamant  Qovaming 
Board;  Maating 

AOCNCV:  National  Assessment 

Governing  Board. 

ACTION:  Notice  of  closed  meeting. 

•UMMARV:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Search 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 
DATK  February  13. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eunice  E.  Henderson.  Designated 
Federal  OfTicial.  Office  of  Assistant 
Secretary  for  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education.  555  New  Jersey  Avenue. 
NW..  Room  602C.  Washington.  DC 
20208,  Telephone:  (202)  357-6050. 
SUPFLEMENTARV  MTORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  m-C  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafl^ord 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988  (Pub. 
L 100-297);  20  USC  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Search  Committee  of  the  National 
Assessment  Governing  Board  will  meet 
in  closed  session,  via  teleconference,  on 
Monday  February  13, 1989  at  8:00  p.m. 
until  business  is  completed.  The 
subcommittee  is  meeting  in  closed 
session  to  consider  the  results  of 
reference  checks  of  applicants  for  the 
position  of  Staff  Director  and  to 
determine  which  candidates  will  be 
ititerviewed.  The  discussion  will  touch 
upon  matters  that  would  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal  ; 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 


exemption  (6)  of  section  S52(b)(c)  of 
TiUe5U.S.a  •—*  M  I 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  closed  session 
because  of  the  difficulty  of  arranging  the 
meeting  so  as  to  avoid  scheduling 
conflicts  in  order  to  ensure  participation 
of  subcommittee  members.  A  summary 
of  the  activities  at  the  closed  session 
and  related  matters  which  are 
informative  to  the  public  consistent  with 
Title  5  U.S.C  552b  will  be  available  to 
the  public  within  fourteen  days  of  this 
meeting. 

RecOTds  are  kept  of  all  Board 
proceedings,  and  until  a  permanent 
office  site  for  the  Board  has  been 
established,  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement  555  New 
Jersey  Avenue,  NW.,  Room  600, 
Washington.  DC  bom  8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday. 

Dated  February  2, 1989. 

Patricia  Hiiies, 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

PH  Doc  89-2836  nied  2-3-89: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

nnandai  Aialitanca  Ataatd;  Intent  To 
Atrard  Qnait  to  Dr.  MMon  B.  Thacfcer 


;  Department  of  Energy. 
ACTNNt  Notice  of  unsolicited  financial 
assistance  award. 


fi  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  makbig  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FG01-80CE1S414  to  Dr. 
Milton  B.  Thacker. 

Scope:  The  funding  for  this  grant  will 
aid  in  the  building  and  testing  of  a  new 
fluid  catalytic  cracking  model  for 
petroleum  refining. 

The  purpose  of  this  project  is  to 
provide  a  more  economical,  more 
effective  unit  that  will  partially  b«iefit 
small  refineries  which  often  find  it 
difficult  to  Justify  and  purchase  the  more 
expensive  conventional  unit 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 
award  is  being  limited  to  Dr.  Miltcm  E 
Thacker  who  has  high  qualifications  in 
this  specialized  field  of  technology.  The 
project  has  high  technical  merit  and 
represents  an  innovative  technology 
which  has  a  strong  possibility  of 
allowing  for  future  reductions  in  the 
nation's  energy  consumption.  There  is 
no  other  known  entity  which  is 


conducting  or  planning  to  conduct 
activities  such  as  the  building  of  this 
tmit. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 
The  estimated  cost  of  this  grant  is 
$89.S0a 

FOR  FURTHER  MFORtlATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 
Procurement  Operations,  Attn:  Phyllis 
Morgan.  MA-453.2, 1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
Arnold  A.  Gjarstad, 

Acting  Director.  Contract  Operations  Division 
"B",  Office  of  Procurement  Operations. 
(FR  Doc  89-2723  Filed  2-3-88;  6>t5  am] 
icooc  S4ss^i-a 


BonnavWa  Power  AdmWatratlon 

Snohomlah  County  Support 
Tranamlaelon  Prolect;  Finding  of  No 
oignnicani  impaci 

AOCNCV:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy. 

ACTION:  Finding  of  No  Significant  Impact 
(FONSI)  and  Floodplain  Statement  of 
Findings  for  BPA's  Proposed  Snohomish 
County  Support  Transmission  Project 

tuawiARV:  To  maintain  reliable  service 
to  increasing  Snohomish  County  Public 
Utility  District  (PUB)  loads.  BPA 
proposes  to  replace  a  4.8-mile-long  115- 
kV  transmission  line  in  Snohomish 
County.  Washington,  with  a  double- 
circuit  230-kV  transmission  line.  BPA 
has  prepared  an  environmental 
assessment  (DOE/EA-0355)  evaluating 
the  invposed  project  Reasons  that 
replacing  the  115-kV  line  with  a  230-kV 
double-drcuit  line  would  not  cause 
significant  environmental  impact 
include:  (1)  Only  limited,  mostly  short- 
term  impacts  on  land  use.  soils, 
vegetation,  and  wildlife  (including  no 
impact  on  endangered  spedes);  (2)  no 
effect  on  air  and  water  resources;  (3) 
visual  impacts  on  the  landscape  are 
already  established  by  the  existing 
transmission  lines  in  die  corridor  and 
(4)  substantive  consistency  with  State 
and  local  land  use  plans. 

A  finding  is  included  that  there  is  no 
practicable  alternative  to  locating  the 
project  within  a  100-year  floodplain. 

FOR  FURTNBI  aiFORMATION  CONTACT: 

Anthony  R.  Morrell,  Assistant  to  the 
Administrator  for  Environment 
Bonneville  Power  Administration.  P.O. 
Box  3621-AJ,  Portland.  Oregon  97208; 
telephone  (503)  230-5136. 
SUPFtaKNTAHV  MFORMATKMt  Load 

growth  in  the  west-central  area  of 
Snohomish  County,  Washington, 
together  with  the  limited  capacity  of  the 


existing  transmission  system  in  the  area, 
has  created  potential  overload 
conditions  on  BPA  and  Snohomish 
County  PUD  facilities.  BPA  needs  to 
ensure  that  its  service  to  Snohomish 
County  PUD  continues  to  be  reUable.  To 
do  this.  BPA  proposes  to  replace  a  115- 
kV  transmission  line  between 
Snohomish  Substation  and  Beverly  Parii 
Substation  with  a  double-circuit  230-kV 
transmission  line,  with  Snohomish 
County  PUD  upgrading  its  Beverly  Park- 
Paine  Field  55-kV  line  to  115-kV.  From 
Snohomish  Substation  to  Beveriy  Park 
Substation,  the  line  that  would  be 
replaced  is  within  a  corridor  containing 
three  to  eight  other  transmission  lines. 

Effects  on  land  use  would  be  mostly 
short-term.  A  wider  right-of-way  would 
be  needed,  but  is  not  expected  to 
displace  existing  land  uses  except  for 
one  house  along  Snohomish  County 
PUD's  part  of  the  project.  Snohomish 
County  PUD  has  purchased  the  house, 
which  is  not  of  historical  significance, 
and  plans  to  remove  it  Other  effects  on 
land  use  would  be  temporary,  such  as 
damage  to  crops  and  pasture  vegetation. 
These  impacts  are  not  significant 
because  they  are  short-term  and  not 
extensive,  or  limited  to  the  one  house. 

Effects  on  vegetation  would  also  be 
mostly  short-term,  because  only  limited 
tree  clearing  would  be  needed.  Low- 
growing  vegetation  damaged  by 
construction  activity  would  quickly       ^ 
recover,  and  BPA  would  ensure  that      '^ 
new  infestations  of  noxiotis  weeds  do 
not  occur. 

The  project  would  cross  the 
Snohomish  River,  a  navigable  water. 
BPA  would  obtain  the  appropriate 
permit  from  the  U.S.  Army  Corps  of 
Engineers  before  construction.  No  other 
effects  on  water  resources,  including 
wetlands,  are  expected. 

Terrestrial  nvildlife  would  be 
displaced  during  construction  activity, 
but  their  populations  are  expected  to 
become  reestablished  naturally  along 
with  the  ground  vegetation.  The  new 
line  would  present  an  obstacle  for  birds, 
as  do  the  other  lines  in  the  corridor. 
However,  the  number  of  additional  bird 
collisions  is  not  expected  to  increase 
significantly.  Because  the  project  would 
not  affect  water,  neither  would  it  affect 
fish. 

Construction  may  cause  soil  rutting, 
compaction,  or  erosion,  but  these 
impacts  would  be  limited  to 
construction  sites  and  would  be 
repaired  as  necessary.  Construction  may 
also  create  dust  but  this  would  be 
temporary  and  not  extensive.  Cleared 
vegetation  would  not  be  burned,  so  no 
smoke  would  be  created. 


sas2 
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Because  the  proposed  new 
transmission  line  would  replace  an 
existing  line,  it  would  have  little  eHect 
on  public  health  and  safety.  Magnetic 
field  strength  at  the  right-of-way  edge 
may  decrease  altghtly,  and  electric  field 
strength  may  increase  slightly,  so  the 
potential  for  health  effects  that  may  be 
cause  by  electric/magnetic  fields  would 
reisain  substantially  unchanged. 

The  landscape  that  would  oe  crossed 
by  the  new  transmission  line  is  typical 
of  the  surrounding  area  and  contains  no 
unique  features.  The  existing  multi-line 
corridor  has  already  estaUished  visual 
impacts  on  the  landscape,  and  the 
incremental  change  in  transmission  line 
structure  size,  design,  and  appearance 
would  not  have  a  significantly  greater 
impact. 

No  important  cultural  resources  are 
known  to  exist  in  the  area  of  potential 
impact,  but  it  is  possible  that 
undiscovered  sites  exist.  If  such  sites 
were  disoevered  during  the  pre- 
censtructioa  cultural  resource  surve;  or 
during  constinction.  strict  procedures 
would  be  ioHowed  to  enswe  that 
dama§e  V>  iaiportant  reeources  are 
avoided.  Therafow,  no  eflects  on 
cultanl  resovroes  are  expected. 

The  protect  is  concistent  with  all 
pertinent  State  and  local  land  use  (dans 
and  programs.  The  Washington  Energy 
Facility  Site  Evaluation  Council 
reviewed  the  project  against  perttnent 
State  tUBg  standards  rar  such  facilities, 
and  found  U  consistent  with  tkose 
staiulards.  The  project  would  provide 
greater  than  the  minimum  vertical 
clearance  required  by  the  State  at 
highway  crossiags,  and  structures  would 
be  located  wel  away  from  hi^ways,  ta 
accommodate  potential  highway 
widening.  Also,  transmission  lines  are  a 
permitted  use  in  all  Snohomish  County 
land  use  zones. 

Located  within  Washington's  coastal 
zone,  the  project  is -consistent  vrith  the 
substantive  provisiens  of  the  State's 
coastal  cone  management  program.  The 
Washington  Department  of  Ecology  has 
cormneiited  thai  to  be  consistent  wift 
ttw  WasMngton  Shoreline  Management 
Act  (through  which  the  coastal  zone 
pfograra  is  administered),  certain  local 
shoreline  du^wlu|iment  permits  are 
required.  flBohomish  County  has  also 
oonunealad  tfiat  the  project  requires 
County  permits,  i.e.,  a  Flood  Hazard 
Permit  md  a  Shoreline  Management 
Permit.  Tke  lis.  Departawnt  of  Energy 
and  BPA  doootapaa  Ifaat  these  permit 
processes  are  periueiil  to  this  Federal 
project,  because  the  processes  are  not 
authorized  by  the  Coastal  Zone 
Maaagemcat  Act  or  oqr  other 
applicaUe  Fedead  law.  Tlw  controvecay 


is  about  procedural  issues  only,  and 
does  not  affect  the  significanoe  of 
environmental  impacts. 

The  project  is  also  consistent  with 
Federal  policy  for  farmland  protection 
and  with  all  regulations  for  pollution 
control  at  Federal  facilities. 


Fkiodplaia 


ef  Flndfaigs 


The  transmission  hne  would 
unavoidably  cross  the  Snohomish  River 
100-year  floodplain  for  a  distance  of 
about  1.8  Btile,  within  an  established 
utility  corridor.  The  proposed  action 
(with  a  location  map),  the  impact  on  the 
floodplain,  an  explaaation  of  why  the 
action  is  being  proposed  in  the 
floodplain,  and  steps  taken  to  minimize 
envirotmwntal  impacts  to  the  affected 
floodplain  are  discussed  ia  the  EA.  The 
proposal  would  have  negligttile  adverse 
impact  on  the  natural  vegetation  and 
would  not  a^ect  the  flow  of  the  river. 
Adopted  mitigation  measures,  as 
described  in  the  EA,  will  ensure  that  no 
significant  impact  will  occur  to  the 
floodplain  and  tfiat  the  action  will 
conform  to  appKeable  state  and  local 
floodplain  protection  standards.  DOE 
finds  that  there  is  no  practicable 
alternative  to  locating  the  project  within 
the  flooc^ilain.  consistent  with  the  policy 
set  forth  in  Eieecutive  Order  119M. 

PiiUic  AvallabOity 

This  Finding  will  be  distributed  to  all 
persons  and  agencies  known  to  be 
interested  in  or  sSected  by  the  proposed 
action  or  alternatives. 


The  Soohamish  County  Support 
Transmiflsiaa  Project  is  act  «m  action 
normally  ce^irtng  the  preparation  of  an 
nnmirwiainiitai  Impact  atatement  is  not 
siaiilar  to  any  such  action,  and  is  not 
without  precedent  Based  on  the 
infonnatioa  in  the  EA,  as  summarized 
here,  the  Department  of  Energy 
determines  that  BPA's  actions  wiH  not 
significantly  affect  the  quality  of  the 
human  environment  «rltiun  the  meaning 
of  the  Na^nal  Environmental  Policy 
Act  42  U.S.C  4321  etseq.  llierefore.  an 
environmental  impact  statement  will  not 
be  prepared. 

iMued  la  Washingtan.  DC  December  27. 
1988. 

Ernest  tlOaa— Ida. 

Aaaiatant  Sacretai%  Xmirmmnetd.  Safety  and 
Heaith. 
[FR  Doc  «^ZnS  niad  2-«-^S8-,  «:4S  am] 


Offlea  •(  Hearings  and  Appaala 

Isauanca  •!  Oaeiaion  and  Order* 
During  ttkaWaak  of  OctobarlO 
Through  Odebor  14. 19M 

During  the  week  of  October  10 
through  October  14. 1988,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
O^ce  of  Hearings  and  Appeals. 

APPEAL 

United  Association  Local  412, 10/11/88. 
KFA-0220 

On  September  6, 1988,  United 
Association  Local  412  (Local  412)  filed  a 
Motion  for  Reconsideration  of  a 
Decision  and  Order  issued  by  the 
Department  of  Energy  (DOE)  on  June  3. 
1988.  That  Decision  denied  an  Appeal, 
filed  under  the  Freedom  of  Information 
Act  (POLA).  of  a  determination  issued  to 
Local  412  on  April  8, 1988.  by  the  DOE 
Albuquerque  Operations  OfTioe.  The 
Albuquerque  Office  had  withlield 
employees'  names  and  personal 
identifiers  before  releasing  certified 
payroll  records  of  a  DOE  contractor.  In 
affirming  that  action  in  the  June  3, 1988 
Decision,  the  DOE  found  diat  release  of 
the  withhehl  information  would 
constitute  an  onwartaated  invanoa  of 
the  employees'  privacy,  and  thai  the 
information  was  exenyt  from  disclosure 
pursuant  to  Exemption  %  of  the  FOIA.  In 
the  Motiea  for  Reconsideration.  Local 
412  OMrely  reiterated  argumoits  made  in 
its  AppeaL  including  the  assertion  that 
release  of  the  -Moddwld  material  was 
sanctioBed  hy  the  court's  holding  in 
Intemetioatd  Srotherbood  of  Electrical 
Workers,  Local  41  v.  United  States  Dep't 
of  Housing  and  Urban  Dev.,  583  F.  Supp 
542  (D.D.C.  19M).  affd.  7B3  F.2d  435 
(D.C.  Cir.  1965)  \HUD].  In  denying  Local 
412's  Modification  request,  the  DOE 
again  distinguished  the  ttUD  case  from 
the  present  one  and  found  that  mere 
allegations  of  wage  law  violations  were 
not  sufficient  enough  to  outweigh  the 
employees'  privacy  interest  in  the 
disclosure  crflbeir  names  and  other 
ideiftffying  inl<Rination. 

Kabmd  Apphcations 

Amiitoit  U.SA.  bic/Gulf  States 

Refining.  Inc.  Progas,  Inc.,  10/14/88, 
RF239-156,  RFl39-lSe 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Gulf  States  Refining,  inc.  and  Progas. 
Inc.  in  the  Aminotl  U.S.A.,  Inc.  special 
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refund  proceeding.  The  firms  submitted 
information  which  indicated  that  they 
were  spot  purchasers  of  Aminoil 
products  and  thus  ineligible  for  a  refund 
under  the  procedures  outlined  in 
Aminoil.  Although  allowed  an 
opportunity  to  rebut  this  presumption, 
the  applicants  did  not  do  so. 
Accordingly,  both  applications  were 
denied. 

Atlantic  Richfield  Company /Rernie 

Nisman.  Inc.  et  al,  10/13/88.  RF304- 

203,etaL 
The  DOE  issued  a  Decision  and  Order 
concerning  seventy-two  Applications  for 
Refund  in  the  Atlantic  Richfield 
Company  special  refund  proceeding.  All 
of  the  applicants  were  eiUier  end-users 
or  resellers  and  retailers  that  applied 
under  the  small  claims  presumptions.  In 
addition,  all  of  these  firms  documented 
their  Arco  purchase  volumes  and  thus 
were  presumed  to  have  been  injured. 
The  DOE  concluded  that  these  firms 
should  receive  refunds  totalling 
$103,323,  representing  $82,49a  in 
principal  and  $20,825  in  accrued  interest 
Atlantic  Richfield  Company/Rums 

Poods.  Inc.,  etal..  10/14/88,  RF304- 

400,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  24  claimants  in  the  Atlantic  Richfield 
Company  special  refund  proceeding.  All 
of  the  applicants  were  ei^er  end-users 
or  reseller/retailers  that  applied  for 
small  claims  presumption  refunds.  In 
addition,  each  applicant  documented  the 
volume  of  its  purchases  from  ARCO 
and,  therefore,  was  presumed  to  have 
been  injured  and  entitled  to  a  refund. 
The  DOE  concluded  that  these  firms 
should  receive  refunds  totalling  $26,017 
in  principal  and  $8,569  in  accrued 
interest. 
Atlantic  Richfield  Company /Gary  G. 

Emerizy  et  al.,  10/14/88.  RF304- 

428,  et  al. 
'  The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  forth-seven  claimants  in  the  Atlantic 
Richfield  Company  special  refund 
proceeding.  Each  applicant  is  either  an 
end-user  or  a  reseller/retailer  applying 
for  a  small  claims  refund.  In  addition, 
each  applicant  docimiented  the  volume 
of  its  purchases  fitim  ARCO  and  thus 
was  presumed  to  have  been  injured  and 
entitled  to  a  refund.  The  DOE  concluded 
that  these  firms  should  receive  refunds 
totalling  $51,331.  representing  $40,965  in 
principal  and  $10,346  in  accrued  interest 
Atlantic  Richfield  Company/Louis  Arco 

et  al..  10/14/88,  RF304-2O8.  et  al 
The  DOE  issued  a  Dedsion  and  Order 
concerning  Applications  for  Refund  filed 
by  five  claimants  in  the  Atlantic 


Richfield  Company  special  refund 
proceeding.  Each  applicant  is  either  an 
end-user  or  a  reseller/retailer  applying 
for  a  small  claims  refund.  In  addition, 
each  of  these  firms  documented  their 
volume  of  purchases  from  ARCO  and 
thus  was  presumed  to  have  been 
injured.  The  DOE  concluded  that  these 
firms  should  receive  refunds  totalling 
$7,875,  representilig  $5,809  in  principal 
and  $1,466  in  accrued  interest 
Raxter  Healthcare  Coipofation.  10/14/ 
88.  RE272-12185 
The  DOE  issued  a  Decision  and  Order 
denying  a  refimd  to  the  Baxter 
Healthcare  Corporation  (Baxter]  in  the 
Subpart  V  crude  oil  refund  proceeding, 
the  DOE  found  that  a  predecessor  to 
Baxter,  Baxter  Travenol,  had  previously 
been  granted  a  refund  from  the  Surface 
Transporter  Excrow  Account  and  thus 
had  waived  any  right  for  itself  or 
successors  in  interest  to  a  refund  in  the 
Subpart  V  proceeding.  Accordingly,  the 
application  was  denied 
Charles  Freihoffer  Raking  Company,  10/ 
12/88.  RF272-6997 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  in  the  Subpart  V  crude 
oil  refund  proceeding  to  Charles 
Freihoffer  Baking  Company.  The  firm 
documented  with  actual  invoices 
purchases  of  4,351,804  gallons  of  No.  2 
heating  oil  and  provided  estimates  of 
additional  purchases  of  4,677,694  gaUons 
of  No.  2  diesel  fuel  and  motor  gasoline. 
The  estimates  were  based  on  the 
applicant's  total  mileage  as  recorded  in 
company  logs,  divided  by  an  average  of 
4  to  6  miles  per  gallon.  The  DOE 
determined  that  this  estimation  method 
was  reasonable  for  the  purposes  of  the 
proceeding  and  granted  a  refund, 
including  interest,  of  $1,806. 
Cooperative  Power  Arkansas  Electric 
Cooperative  Corp.  Arkansas 
Electric  Cooperative,  Inc.,  10/14/88 
RF272-23,  RF272-30,  RF272-31 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  Cooperative  Power 
(CP),  the  Arkansas  Electric  Cooperative 
Corporation  (AECC).  and  the  Arkansas 
Electric  Cooperative,  Inc.  (AECI)  in  the 
Subpart  V  crude  oil  refund  proceeding. 
During  the  period  August  19. 1973. 
through  January  27, 1981,  CP  and  AECC 
operated  electricity  generation  and 
transmission  cooperatives,  while  AECI 
served  as  the  state  association  for  18 
consumer-owned  cooperatives.  The 
DOE  found  that  each  applicant  had 
submitted  sufficient  documentation  to 
support  its  claim.  In  addition,  CP  and 
AECC  certified  that  they  would  pass 
through  any  refund  granted.  The  DOE 
determined  that  AEQ  need  not  certify 


that  it  would  pass  through  its  refund 
since  it  was  not  an  electrical  generation 
and  transmission  cooperative  and  did 
not  resell  the  petroleum  products.  In 
reaching  its  determination,  the  DOE 
rejected  the  comments  of  a  group  of 
States  in  opposition  to  the  refund 
requests.  Specifically,  the  DOE  found 
that  the  States  had  not  demonstrated 
that  CP  and  AECC  were  ineligible  to 
receive  a  refund  as  electrical 
cooperatives  and  that  the  State's 
Comments  on  the  AECI  claim  were  not 
relevant  Accordingly,  the  DOE 
approved  a  refund  of  $1,847  to  CP, 
$68,966  to  AECC  and  $1,342  to  AEQ 
based  upon  the  amount  of  their 
respective  purchases  multiplied  by  the 
current  volumetric  of  $0.0002  per  gallon. 
The  distribution  of  funds  to  CJP  and 
AECC  was  stayed  pending  the  outcome 
of  Utigation  regarding  the  distribution  of 
crude  oil  refunds  to  utiUties. 
Deans  Oil  Co..  Inc..  S&U  Coal »  Oil. 
Russell  Sohio  Service,  10/13/88. 
RF272-11204.  RF272-1120S.  RF272- 
11279 

The  DOE  issued  a  Decision  and  Order 
denying  three  AppUcations  for  Refund 
filed  in  connection  with  the  Subpart  V 
crude  oil  refund  proceedings.  Each 
applicant  was  either  a  reseller  or 
retailer  during  the  period  August  19. 
1973,  throu^  January  27. 1961.  Because 
none  of  the  applicants  demonstrated 
that  they  were  injured  due  to  crude  oil 
overcharges,  they  were  found  to  be 
ineligible  for  a  refund  and  the  claims 
were  denied. 

Exxon  Corporation/Canton  Village 
Exxon  et  al.,  10/13/88,  RP307-1102 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  an  end-user  or  a 
reseller  of  Exxon  products  whose 
allocable  share  is  less  than  $5,000.  The 
DOE  determined  that  each  appUcant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$42,194  ($37,362  principal  plus  $4,832  in 
accrued  interest). 

Exxon  Corporation/City  ofReaufort  et 
al.,  10/14/88,  RF307-2241  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  14  AppUcations  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  bom 
Exxon  and  was  either  a  reseUer  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  appUcant  was 
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eligible  to  raosive  ■  rofcHid  equal  to  its 
full  allacable  ahare.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $6,740 
($54B3  principal  plus  $807  interest). 
Exxon  Ca/poratioa/Country  Gas 

Dutributon.  Jim  at  td..  tO/lS/m, 

RFSOT-^eeieteL 
The  DOE  issued  a  Deoioan  and  Order 
concerning  six  Applicatiaits  for  Refund 
filed  in  the  Exxon  Coi^K>r«tion  special 
refund  proceeding.  AM  the  Applicants 
purchased  directly  from  Exxon  and  were 
resellers  whose  allocable  share  is 
greater  than  $5,000.  Each  applicant 
elected  to  receive  a  rafand  of  $6,900  or 
40  pesceot  of  its  full  aUocabie  ehare, 
whichever  is  greater,  under  the  medium 
range  psesumption.  in  each  case  the 
leAmis  were  limited  t«  $6M0.  The  sum 
of  the  rafaads  panted  in  this  Decision  is 
$StMOl$ao,000  principia  pkis  tl.080 
Inlereat). 
Exxon  Coipetatkui/Dew  OH  Company, 

aoooH  Corporation.  10/13/68, 

imor-231S,1iFM7-Z320 
Tlie  DOE  iesued  a  Decision  and  Order 
concerning  two  AppUcations  for  Refund 
flfad  in  Ifce  Exxon  Ocipetatioa  apedal 
refand  praaaadiaig.  Eadi  firm  purahaaad 
dkecdjr  fpen  fixaoa  and  «M«  a  resallar 
of  E»caa  prodaets  aihaaa  allocable 

appMcaat  eiected  to  liaM  its  claim  4a 

$6400.  Bach  firm  was  yanled  a  vefaad 

of  $8410  ^$6400  pitecipal  flas  $M0 

interest). 

Exxon,  Corpomtion  fay's  Exxon  et  al^ 

10/13/88.  RF387~65i  ot  el. 
The  DOE  issued  a  Decision  and  Order 
conoendng  41  AppUcations  for  Refund 
filed  in  Ae  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicaots  patchased  direc%  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $64X)0  or  an 
end-user  of  Exxon  products.  Tlw  DOE 
detenniBed  that  each  applicant  was 
ebgible  te  receive  a  reifuad  equal  to  its 
full  allocable  share.  TJie  sum  of  the 
refunds  granted  ia  this  I>ecisioa  is 
$2S4te4S22^2  principal  phis  $&80t 
interest). 
Exxon  Corporation  Rariten  VoNey 

Exxon  et  a/.,  W/13/88,  RP307-2901 

otel. 
The  DOE  issued  a  Decision  and  Order 
concerning  46  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceediag.  Each  of  the 
Applicants  purchased  directly  from 
Exxoa  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  seoeive  a  refund  equal  to  its 
fuH  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 


$31,697  <$2a06e  principal  phis  $3431 

interest). 

Exxon  Corpontion/Sehnioder  Fuoi  Oil, 

Inc.  Exxon 'Ottd..  10/13/88.  WS07- 

2201 0t  111. 
Hie  DOE  ieeoed  a  Decisioa  and  Order 
concerning  40  Applications  for  Refund 
ffled  in  tfw  Exxon  Corporation  special 
refcind  proceeding.  Each  of  the 
Applicairts  porchased  directly  from 
Exxon  and  was  eitfier  a  reseller  %«1iese 
allocable  share  is  lees  tiian  $6400  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  tkat  eaoh  applicant  was 
eligible  ta  receive  a  refuad  equal  ta  its 
6ill  allocable  shaie.  The  sum  of  the 
refunds  graa tad  in  tUa  Decision  is 
$32^51  ($28400  principal  plus  $S,7S1 
interest}. 
Exxon  CerporaHoa/WiUiaai'M  Exxon  et 

al.  lO/U/88.  RP307-11T1  et  oL 
The  DOE  issued  a  DecisioR  and  Order 
oanoeniiag  47  Applications  for  Refund 
tted  in  the  Exxon  Corporation  spedri 
refund  prtKeediag.  Each  af  the 
Appliceais  purehaaed  <firec%  item 
Exxon  and  was  eMier  a  reaaUer  arhose 
allocable  share  is  less  than  $6,000  or  an 
end-user  of  ExxoB  piseducis.  iSie  DOE 
determined  that  each  aiylicant  was 
eliaiUe  to  receive  a  refund  equal  te  its 
full  allocable  ahare.  The  sum  af  the 
refunds  granted  in  this  Oeoiaiea  is 
$2$J95  >($26.378  prinapal  phis  $3,417 
interest). 
Gulf  on  Corporatkm/G  »  S  TerBiiuala. 

Inc.  eteJ^  18/12/88.  HFSOd-lSOO  et 

4lL 

The  DOE  issaed  a  Dedsian  and  Order 
'  concerning  15  A4)pbcations  for  Refuad 
filed  in  the  Gakf  Oil  Company  special 
refiund  psacaading.  The  applicants 
documented  their  Gulf  purchases  and 
were  either  end-users  of  resellers  whose 
claims  were  for  $5400  or  less.  Therefore, 
each  applicant  is  presumed  to  have  been 
infared  and  is  eli^ble  to  receive  e 
refund  equal  to  its  lull  allocable  ahare. 
TkiB  sum  of  the  rounds  granted  in  this 
Decision  is.  iaduriing  both  principal  and 
interest  is  $18470. 

foe  TuraeretoL  10/18/88,  RF27Z-6222 
etaL 
The  DOE  issued  a  Oecisiaa  and  Order 
granting  refunds  frem  crude  oil 
overcfauge  fiinds  to  six  applicants 
baaed  en  their  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1961.  Each  applicant  ued  various  actual 
records  and/ or  oonservetive  estimates 
to  support  their  gaUonage  claims.  Eadi 
applicant  was  an  end-user  of  the 
products  it  purdused  and  was  therefore 
presumed  iniured.  The  sea  of  the 
refaads  graitfed  ia  this  Decision  is  $^^6. 
AOaf  the  dsimanti  will  kte  eli^ble  for 


additional  refunds  as  further  crude  oil 
overcharge  funds  become  available. 
Newfeney  Transit  Corporation.  10/12/ 
88,  ItP2r2-88243 
The  New  Jersey  Transit  Corparation 
[fiJT)  filed  an  amended  application  for 
an  additional  refund  in  the  Subpart  V 
crude  oil  refund  proceedings.  The 
amended  application  was  based  on 
purchases  of  covered  products  not 
included  in  the  original  NJT  application. 
Metropolitan  A  tlanta  Rapid  Transit 

.  Authority,  et  al..  17  DOE  1 85.243  (1988). 

'  In  its  amended  claim,  NJT  provided 
reasonable  estimates  of  those  purchases 
for  whidi  it  did  not  have  actual  records. 
Acoordingly,  the  amended  application 
was  approved  and  ftfl  was  granted  an 
aJdhiousfl  refund.  Including  interest  of 
^,D73. 

Norwich  Uaiversify  et  al.,  10/12/88. 
BF272-ia98,  etal. 

Ibe  0(K  tssned  a  Decisian 
concemiag  six  Applications  for  ilefund 
in  the  Subpart  V  crude  oil  refand 
praoeediags.  Hie  Applicants  purchased 
varisas  p^roieura  products  chiring  the 
period  Aagast  19. 1978,  through  January 
27, 1961.  Five  of  the  Applicairts  used 
contea^poraneous  material  te  document 
their  viduae  of  purchases  while  the 
sixth  employed  reasonable  and 
acceptable  estimating  techniques.  Each 
of  the  Applicants  was  an  end-user  of  the 
petroleum  products  thai  it  purchased 
and  tharefare  presumed  to  have  been 
injured.  The  total  refunds  approved  in 
this  Decision,  including  interest,  was 
$4411. 

PeamoU  CoJ Indiana.  10/12/88.  RMIO- 
121 

The  OHA  issued  e  Dectsien  and 
Order  approving  a  Motion  for 
Modirication  filed  by  the  State  of 
Indiana  in  the  Pennzoil  Co.  refund 
proceeding.  Indiana  requested 
permission  to  use  $41,095  ($22,407  in 
principal  plus  $iaZ88  in  interest)  of  its 
iveviously  approved  Pennsoil  funds  for 
its  Fuel  Sever  Van  Pra^am.  The 
program  uses  a  travelling  van  equipped 
with  a  computer  that,  when  attached  to 
a  car's  engine,  measures  the  efficiency 
of  that  engine.  The  OHA  found  that  by 
helping  Indiana  residents  to  make  their 
cars  more  energy  efficient  and  thereby 
helping  them  to  save  on  fuel  costs,  this 
program  will  provide  restitution  to 
injured  Indiana  consumers  of  motor 
gasoline. 

Standard  Oil  Co.  {lndiana)/Office  of 
State  and  Local  Assistance 
Programs.  10/12/88,  /iQ251-480 

The  OHA  issued  a  Dedsion  and 
Order  dismissing  a  request  by  the  Office 
of  State  aad  Looiri  Assistance  Programs 
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of  the  DOE  for  clarification  of  certain 
language  in  a  Previous  Decision  and 
Order.  See  Standard  Oil  Co.  (Indiana)/ 
Indiana,  15  DOE  1 85.238  (1987).  The 
language  concerned  the  applicability  of 
the  State  Energy  Conservation  Program 
(SECP)  regulations  to  a  program 
financed  with  second-stage  refund 
monies.  The  OHA  restated  its  position 
in  the  Decision  that  the  SECP 
regulations  did  not  apply  to  a  program 
funded  with  second  stage  refimds,  and 
found  no  reason  to  modify  the  previous 
Decision.  Accordingly,  the  request  was 
dismissed. 

Suburban  Propane  Gas  Corporation/ 
Enterprise  Products  Company,  10/ 
14/88.  RF290-54 


The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Enterprise  Products  Company,  a 
purchaser  of  refined  petroleum  products, 
in  the  Suburban  Propane  Cas 
Corporation  special  refund  proceeding. 
According  to  the  procedures  set  forth  in 
Suburban  Propane  Gas  Corporation,  16 
DOE  1 85,382  (1987),  Enterprise  was 
found  to  be  eligible  for  a  refund  based 
on  the  volume  of  commercial  butane  it 
purchased  bom  Suburban.  The  total 
refund  approved  in  this  Decision  was 
$1,471,  representing  $1,253  in  principal 
plus  $218  in  accrued  interest. 

Texas-New  Mexico  Power  Company: 
Boston  Edison  Company,  10/14/88. 
RF272-2e231.  RF272-BSS80 


The  DOE  issued  a  Decision  and  Order 
denying  two  Applications  for  Refund  in 
the  crude  oil  refund  proceedings.  Both 
Texas-New  Mexico  Power  Company 
and  the  Boston  Edison  Company  had 
previously  received  crude  oil  refunds 
from  one  of  the  eight  Stripper  Well 
escrows,  the  Utilities  Escrow.  By 
receiving  those  monies,  both  applicants 
had  irrevocably  waived  their  rights  to 
any  future  crude  oil  monies,  including 
crude  oil  overcharge  monies  held  by  the 
DOE.  Accordingly,  both  submissions 
were  denied. 

Crude  OU  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  appUcants  in  the  following 
Decisions  and  Orders: 


NflTW 

Case  No. 

Oals 

Naof 
■PPi- 

Total 

DmM  t*it>at±  at  al                                                                                                          ,            , 

RF272-1sa23 
RF272-14000 
RF272-15206 

^0f^4/m 
10/14/as 
10/14/as 

17 
17 
17 

S4,2B2 

Dnta^  Sett  athn  at  fl 

t6.5eo 

PhiipnmuM^^ ., 

SI  .see 

Disndseab 

The  following  submissions  were 
dismissed: 


Anchor  Gasokw  Corp . 
Aurora  Quir  Service.. ..- 
Bergeron  Oil  Service.-. 
Frey*  Gertarai  Store ~ 
Fuche  Ol  Co 


Par*  Truck  Stop..... 

Taico  Self  Service 

Woemer  Oil  Co.,  Inc. 


Na 


KRO-0330. 
RF300-668. 
RF300-4805. 
RF30O-1S61. 

RF3oe-eie. 

RF300-40ia 
RF300-1S6a 
RF265-1717. 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  140  pjn.  and  540  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

January  27. 989. 
Geoifa  B.  Bnsnay, 

Director,  Office  of  Hearings  and  Appeals: 
(FR  Doc.  8B-2718  Filed  2-3-a9: 8:45  am] 
BiLUNO  cooc  iiseei-M 


iaauanca  of  Dadalona  and  Ordara 
During  ttw  Waak  of  Novambar  7 
Through  Novambar  11. 19$$ 

During  the  week  of  November  7 
through  November  11, 1988,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Glen  Milner,  11/8/88,  KFA-0175 

Glen  Milner  fded  an  Appeal  fit>m  a 
partial  denial  by  the  Senior  Information 
Officer,  Office  of  Intergovernmental  and 
External  Affairs,  of  the  DOE 
Albuquerque  Operations  Office,  of  a 
request  for  information  submitted  under 
the  Freedom  of  Information  Act  Milner 
requested  the  release  of  "all  documents 
on  file"  that  would  provide  specified 
information  regarding  the  production, 
storage  and  transportation  of  certain 
nuclear  warheads.  On  review,  OHA 
adopted  the  determination  of  the  DOE 
Office  of  Policy  and  Program  Operations 
that  the  initial  determination  was 
incomplete  because  (1)  it  did  not 
address  the  full  scope  of  the  request  and 
(2)  appropriate  classification  review  of 
identified  responsive  documents  had  not 


taken  place.  Accordingly,  the  Appeal 
was  remanded  to  the  Albuquerque 
Operations  Office  for  a  new  and 
complete  determination  of  the  initial 
request 

International  Brotherhood  of  Electrical 
Workers,  Local  Union  4^425, 11/8/ 
88.  KFA-0224 

The  International  Brotherhood  of 
Electrical  Workers,  Local  Union  #425 
(IBEW)  filed  an  Appeal  from  a  denial  by 
the  Deputy  Associate  Director  for 
Resource  Management  of  the 
Morgantcwn  Energy  Technology  Center 
of  the  Department  of  Energy  (DOE)  of  a 
Request  for  Information  which  it  had 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  IBEW  sought 
records  reflecting  compensation  of 
employees  of  a  DOE  subcontractor 
including,  in  particular,  the  release  of  a 
pension  plan.  IBEW  also  claimed  that 
released  payroll  records  did  not  explain 
fringe  benefits.  In  considering  the 
Appeal.  DOE  found  that  the  pension 
plan  was  not  an  agency  record  and 
therefore  not  releasable  under  the  FOIA. 
With  respect  to  the  request  involving 
fringe  benefits,  the  DOE  found  no 
requirement  to  explain  documents 
released  ptirsuant  to  the  FOIA. 
Accordingly,  the  DOE  denied  the 
IBEWs  Appeal. 
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Impiementatioii  of  Special  Refund 
Procedure* 

Placid  Oil  Company.  11/7/88.  KEF-0007 
The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution 
of  $1,478,456  (plus  accrued  interest) 
received  pursuant  to  a  consent  order 
that  the  Agency  entered  into  with  Placid 
Oil  Company.  The  DOE  determined  that 
the  consent  order  funds  should  be 
distributed  to  purchasers  of  Placid 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  The  specific  information  to  be 
included  in  Applications  for  Refund  is 
set  forth  in  the  Decision. 

Refund  Applications 

Airborne  Express,  Inc..  11/7/88,  RF272- 

9331.  RD272-S331 
Airborne  Express,  Inc.,  an  all-cargo 
air  carrier,  filed  an  Application  for 
Refund  in  the  Subpart  V  crude  oil  refund 
proceeding.  The  claim  was  based  upon 
the  firm's  purchases  of  aviation  fuel 
during  the  period  August  19, 1973 
through  January  27, 1981.  A  group  of 
thirty  States  and  two  Territories 
(collectively  "the  States")  filed 
objections  to  the  receipt  of  any  refund 
by  Airborne,  contending  that  the  firm 
had  suffered  no  actual  injury  as  a  result 
of  crude  oil  overcharges.  In  addition,  the 
States  filed  a  Motion  for  Discovery.  In 
considering  Airbome's  refund 
application,  the  DOE  determined  that 
the  firm  had  consumed  petroleum 
products  in  a  business  unrelated  to  the 
petroleum  industry.  The  DOE  further 
determined  that  the  States  had  failed  to 
rebut  the  presumption  that  an  end-user, 
such  as  Airborne,  was  injured.  The  DOE 
pointed  out  that  the  industry-wide  data 
presented  in  the  objections  primarily 
related  to  scheduled  passenger  airlines 
and  was  not  sufficiently  probative  of  the 
operations  of  all-cargo  air  carriers  such 
as  Airborne.  On  the  same  basis,  the 
DOE  determined  that  the  States  had 
failed  to  adequately  support  their 
Motion  for  Discovery.  Accordingly, 
Airbome's  Application  for  Refund  was 
approved,  and  the  States'  Objections 
and  Motion  for  Discovery  were  denied. 
The  total  refund  amount  approved  in 
this  Decision  and  Order  is  $5,654. 
Atlantic  Richfield  Company/Borough  of 

Collingdale  et  al..  11/8/88.  RF304- 

104  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  49  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  As 
end-users  or  reseller/ retailers  claiming 
refunds  of  less  than  $5,000  in  principal, 
the  applicants  were  presumed  to  have 
been  injured  by  ARCO's  alleged 


overcharges.  After  examining  the 
applications  and  supporting 
documentation,  the  DOE  determined 
that  the  firms  should  receive  refunds  of 
$55,452,  representing  $44,051  in  principal 
and  $11,401  in  interest 
Atlantic  Richfield  Company /Canteen 
Corp.  et  al.,  11/8/88,  RF304-378et 
al. 
The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
special  refund  proceeding.  All  of  the 
applicants  documented  their  purchases 
fi'om  ARCO  and  were  end-users  or 
reseller/retailers  requesting  refunds  of 
less  than  $5,000.  Therefore,  each 
applicant  was  presumed  to  have  been 
injured.  The  refunds  granted  in  this 
decision  totalled  $4,922  in  principal  and 
$1,273  in  accrued  interest. 
Atlantic  Richfield  Company /Holly  Oil 
Company,  Inc.  et  al..  11/8/88, 
RF304^11  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  fourteen  Applications  for 
Refund  filed  in  the  Atlantic  Richfield 
Company  special  refund  proceeding.  All 
of  the  applicants  were  reseller/retailers 
and  docimiented  their  purchases  fit>m 
ARCO.  In  addition,  all  of  the  applicants 
elected  to  limit  their  claims  to  $5,000  in 
principal,  and,  therefore,  were  presumed 
to  have  been  injured  by  alleged  ARCO 
overcharges.  The  firms  received  refunds 
totalling  $37,572,  representing  $30,000  in 
principal  and  $7,572  in  accrued  interest. 
Atlantic  Richfield  Company /McCann 
Service  et  al..  11/8/88,  RF304-600  et 
al 
The  DOE  issued  a  Decision  and  Order 
concerning  forty-five  Applications  for 
Refund  filed  in  the  Atlantic  Richfield 
Company  special  refund  proceeding.  AU 
of  the  applicants  were  end-users  or 
reseller/retailers  requesting  refunds  of 
less  than  $5,000.  Therefore,  each 
applicant  was  presumed  to  have  been 
injured  by  alleged  ARCO  overcharges. 
The  refunds  granted  in  this  decision 
totalled  $68,117,  including  $54,112  in 
principal  and  $14,005  in  accrued  interest. 
Atlantic  Richfield  Company/Metro  Fuel 
Oil  Co..  Inc.  et  al.,  11/8/88.  RF304- 
802  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  68  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  As 
reseller/retailers  claiming  refunds  of 
less  than  $5,000  in  principal  or  end 
users,  the  applicants  were  presumed  to 
have  been  injured  by  ARCO's  alleged 
overcharges.  The  DOE  determined  that 
the  firms  should  receive  refunds  of 
$103,449,  representing  $82,182  in 
principal  and  $21,287  in  interest.    


Charles  E  Dohn.  11/8/88,  RF272-9996 

The  DOE  issued  a  Decision  and  Order 
concerning  an  application  for  refund 
filed  by  Charles  E.  Dohn  in  the  crude  oil 
overcharge  refund  proceeding.  Mr.  Dohn 
did  not  retain  purchase  records  which 
would  enable  him  to  determine  precisely 
his  total  consumption  of  refined 
petroleum  products.  Based  on  his 
income  tax  records,  Mr.  Dohn 
determined  that  he  purchased  $42,223.99 
of  petroleum  products  during  the  price 
control  period.  He  estimated  that  he 
spent  75%  of  that  amount  on  diesel  fuel 
and  25%  on  gasoline.  Using  a  weighted 
average  price  for  diesel  fuel  of 
$0.4586821 /gallon  and  a  weighted 
average  price  of  gasoline  of  $0.7025/ 
gallon,  the  DOE  determined  that  Mr. 
Dohn  purchased  84,067  gallons  of 
petroleum  products.  Based  on  that 
volume  of  purchases,  Mr.  Dohn  received 
a  refund  of  $16.81. 

Citizens  Gas  &  Coke  Utility,  11/9/88, 
RF272-7233,  KFR-0044 
Citizens  Gas  &  Coke  Utility,  a 
municipal  gas  utility,  filed  an 
application  for  refund  in  the  Subpart  V 
crude  oil  refund  proceeding.  A  group  of 
states  filed,  and  later  withdrew,  an 
objection  to  Citizens'  application.  A 
similar  group  of  states  also  filed  a 
Motion  for  Stay,  which  was  granted  by 
OHA  to  the  extent  that  the 
disbursement  of  refunds  to  Citizens  and 
47  other  regulated  utilities  would  not  be 
effected.  Pacific  Gas  &  Electric  Co..  17 
DOE  \  85,315  (1988).  Citizens  then  filed  a 
Motion  for  Rescission  in  which  it 
requested  that  OHA  exclude  Citizens 
from  the  terms  of  the  stay.  Since  this 
motion  was  unopposed,  the  DOE 
granted  Citizens'  Motion  for  Rescission 
and  directed  that  a  refund  of  $10,316  be 
disbursed  to  Citizens. 

City  of  Norwich,  Department  of  Public 
Utilities,  11/10/88,  RF272-11468 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  the  City  of  Norwich,  Connecticut, 
Department  of  Public  Utilities,  in  the 
Subpart  V  crude  oil  refund  proceeding. 
Norwich,  a  purchaser  and  end-user  of 
petroleum  products,  stated  that  it  would 
pass  through  any  refund  received  to  its 
customers.  Accordingly,  it  was  not 
required  to  show  injury.  The  total  refund 
approved  was  $l,33iB. 

Convenience  Store  Distributing 
Company.  Worcester  Housing 
Authority.  11/9/88,  RF272-7130, 
RF272-7126 
The  DOE  issued  a  E)ecision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  Convenience  Store 
Distributing  Company  and  Worcester 
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Housing  Authority  based  on  each 
applicant's  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19. 1973,  through  January 
27, 1981.  Each  applicant  was  an  end-user 
of  the  products  involved  and  was 
therefore  presumed  injured.  The  sum  of 
the  refunds  granted  in  this  Decision  is 
$1,436. 

Eastern  Oil  Company/Northside 
Propane  Inc..  11/8/88.  RF306-3 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Nordiside  Propane  in  the  Eastern  Oil 
Company  special  refund  proceeding. 
The  applicant  was  a  reseller  of  motor 
gasoline  whose  allocable  share  of  the 
consent  order  fund  was  less  than  $5,000. 
Accordingly,  the  applicant  received  its 
full  allocable  share  and  was  not 
required  to  demonstrate  injury.  The  total 
refund  granted  is  $4,472.  representing 
$3,846  in  principal  and  $626  in  interest. 

Exxon  Corporation/Carmichael  Oil  of 
Walterboro  et  al.,  11/9/88,  RF307- 
312etal. 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  to  five  resellers  of 
refined  petroleum  products  from  consent 
order  funds  collected  fi^m  Exxon 
Corporation.  Because  the  applicants 
limited  their  claims  to  the  greater  of 
$5,000  or  40  percent  of  the  volumetric 
refund  amount,  none  was  required  to 
demonstrate  injury.  Each  of  the  five 
firms  received  a  refund  of  $5,722  ($5,000 
in  principal  and  $722  in  interest). 

Exxon  Corporation/Donald  J.  Dykstra  et 
al.,  11/9/88,  RF307-1127  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  56  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  was  either  an  Exxon  reseller 
whose  allocable  share  was  less  than 
$5,000  or  an  end-user  of  Exxon  products. 
The  DOB  tber^ore  found  that  eadi 
applicant  was  eligible  to  receive  a 
refund  equal  to  its  bill  allocable  share 
without  demonstrating  injury.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$28,471  ($25,064  in  principal  plus  $3407 
in  interest). 

Exxon  Corporation/E.R.  Vine  BSons, 
Inc.  11/10/88,  RF307-2524 
The  DOE  issued  a  Decision  and  Order 
concerning  an  AppUcation  for  Refund 
filed  by  E.R.  Vine  &  Sons,  Inc.  in  the 
Exxon  Corporation  special  refimd 
proceeding.  Vine's  allocable  share  was 
calculated  to  be  in  excess  of  $SXX)0. 
Since  Vine  did  not  elect  to  make  a 
showing  of  injury,  the  firm  was  eligible 
to  receive  the  larger  of  $5Xno  or  40 
percent  of  its  allocable  share  up  to 
$50,000.  In  this  case,  40  percent  was 


greater  and  accordingly  the  firm  was 
granted  a  refund  oi  $B,521  ($8,381  in 
principal  and  $1,140  in  interest). 

Exxon  Corporation/Howard 

Cunningham  et  al.,  11/7/88,  RF307- 

403  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  was  either  an  Exxon  reseller 
whose  allocable  share  is  less  than  $5,000 
or  an  end-user  of  Exxon  products.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  fuU  allocable  share  without  a 
demonstration  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$27346  (24,338  in  principal  plus  $3,308  in 
interest). 

Exxon  Corporation/National  Exxon  et 
al..  11/10/88,  RF307-ia43  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  was  either  an  Exxon  reseUer 
whose  allocable  share  was  less  than 
$5,000  or  an  end-user  of  Exxon  products. 
The  DOE  determined  that  each 
applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share 
without  a  demonstration  of  injury.  The 
sum  of  die  refunds  granted  in  this 
Decision  is  $31,223  ($27,486  in  principal 
plus  $S,787  in  interest). 

Exxon  Corporation/Ripley  Esso  Service 
et  al..  11/7/8B,  RF307-2O32  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  46  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  was  either  a  reseller  of 
Exxon  products  whose  allocable  share 
was  less  than  $5,000  or  an  end-user  of 
Exxon  products.  The  DOE  determined 
that  each  applicant  was  eligible  to 
receive  a  rehind  equal  to  its  full 
allocable  share  without  a  demonstration 
of  injury.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $29,137  ($25,660  in 
principal  plus  $3,487  in  interest). 

Exxon  Corporation/Vadney  Feed  Er  Fuel 
et  al.  11/8/88,  RF307-2a48,  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  42  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  was  either  a  reseller  of 
Exxon  products  whose  allocable  share 
was  less  than  $5,000  or  an  end-user  of 
Exxon  products.  The  DOE  determined 
that  each  applicant  was  eligible  to 
receive  a  refund  equal  to  its  full 
allocable  share  without  a  demonstration 
of  injury.  The  sum  of  the  refunds  granted 


in  this  Decision  is  $27,279  ($24,013  in 
principal  plus  $3,266  in  interest). 

Getty  Oil  Company/Brook  Quick  Stop. 
11/7/88,  RF26S-2748 

Brook  Quick  Stop  filed  an  Application 
for  Refund  in  which  it  sought  a  portion 
of  the  fund  obtained  by  the  DOE  through 
a  consent  order  entered  into  with  the 
Getty  Oil  Company.  Brook  documented 
the  volume  of  motor  gasoline  which  it 
purchased  from  the  Tri-County  Oil 
Company,  a  Getty  Jobber.  Brook  was 
granted  a  refund,  which  was  calculated 
based  upon  the  procedures  outlined  in 
Pioneer  Corp./E.l.  du  Pont  de  Nemours 
»  Co.,  14  DOE  I  85,190  (1986).  The  refund 
totaled  $3,012.  representing  $1,465  in 
principal  and  $1,547  in  accrued  interest 

Getty  Oil  Company/Manzor  Petroleum 
Co..  11/7/88.  RF26^2715 

Manzor  Petroleum  Co.  filed  an 
Application  for  Refund  in  which  it 
sought  a  portion  of  the  fund  obtained  by 
the  DOE  through  a  consent  order 
entered  into  with  the  Getty  Oil 
Company.  Manzor  documented  the 
volume  of  motor  gasoline  which  is 
purchased  from  Getty  through  the 
Gaylen  Petroleum  Company,  a  Getty 
Jobber.  Manzor  was  granted  a  refund, 
which  was  calculated  based  upon  the 
procedures  outlined  in  Pioneer  Corp./ 
El  du  Pont  de  Nemours  »  Co.,  14  DOE 
1 85,190  (1986).  The  refimd  totaled 
$1,082,  representing  $526  in  principal 
and  $556  in  accrued  interest 

Getty  Oil  Compaay/Slezak  Terminals. 
Ina,  11/9/88.  RF28S-0OB3.  RF265- 
0084,  RP26S~008S,  RF265-00a6 

The  DOE  issued  a  Decision  and  Order 
concerning  four  Aralications  for  Refund 
filed  by  a  retailer /reseller  of  motor 
gasoline,  middle  distifiates  and  motor  oil 
that  were  covered  by  a  Consent  Order 
that  the  DOE  entered  into  with  Getty  Oil 
Company.  The  applicant  submitted 
information  indicating  purchases  from 
Getty  (rf  11.312.900  gallons  of  motor 
gasoline,  539,615  gallons  of  middle 
distillates  and  13.900  gallons  of  motor  oil 
during  the  consent  order  period.  It 
elected  to  limit  its  claims  on  the  basis  of 
the  level-of-distribution  presumption  of 
injury  methodology  and  was  eligible  for 
a  refund  below  the  $50,000  ceiling.  The 
sum  of  the  refund  approved  in  this 
Decision  is  $15,099,  representing  $7,337 
in  principal  and  $7,762  in  accrued 
interest 

Gulf  Oil  Coipomtwn/BaUen  's  Gulf 
Service  et  al..  ll/W/88  RF300-7203 
etal 

The  DOE  issued  a  Decision  granting 
43  Applications  for  Refund  in  the  Gulf 
Oil  Corporation  special  refund 
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proceeding.  Each  application  was 
approved  using  a  presumption  of  injury, 
llie  total  refund  approved  was  $79,725. 

Gulf  Oil  Corporation/Brown  Transport 
Corp.  et  qL  11/9/88.  RF300-5126  et 
al. 
The  DOB  issued  a  Decision  and  Order 
concerning  97  Applications  for  Refund 
filed  in  the  Gulf  Oil  Company  special 
refund  proceeding.  Each  application  was 
approved  using  a  presumption  of  injury. 
lie  sum  of  the  refunds  granted  in  this 
Decision  is  $160,468. 

Gulf  Oil  Corporation/Charles  Service 
StaUon  et  al..  11/7/88,  RP30O-2S15 
etal. 
The  DOE  issued  a  Decision  and  order 
concerning  00  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Coporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presimiption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$134,872. 

Gulf  Oil  Corporation/Dale  Bower  et  al. 
11/7/88,  RF300-4941  et  al. 
The  DOE  issued  a  Decision  and  order 
concerning  103  Applications  for  Refund 
filed  in  the  Gulf  Oil  Coporation  special 
refund  proceeding.  Each  application  was 
approved  using  a  presumption  of  injury. 
liie  sum  of  the  refunds  granted  in  this 
Decision  is  $232,705.  ^ 

Gulf  Oil  Corporation/EoMt  Perm 

Foundry  Company  et  al.,  11/10/88. 
RF300-26079taJ. 
The  IXX  issued  a  Ded^on  and  Order 
concerning  70  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Coporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$137,368. 

Gulf  Oil  Corporation/Greenville  Gulfet 
al..  11/9/88.  RP300-74B1  et  al 

The  DOE  issued  a  Decision  granting 
30  Applications  for  Refund  in  Uie  Guu 
Oil  Corporation  special  refund 
proceeding.  Each  Application  was 
approved  using  a  presumption  of  injury, 
liie  sum  of  the  rehmds  granted  in  this 
Decision  is  $51,601. 

Gulf  Oil  Corporation /Leroy  Brown  et 
al..  11/9/88,  RF300~2e99  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  86  Applications  for  Refund  in 
the  Gulf  Oil  Cor|>oration  special  refund 
proceeding.  Each  application  was 
granted  using  a  presumption  of  injury. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $164,756. 


Gulf  Oil  Corporation/Singing  River 
Electric  Power  Association  et  al. 
11/10/88.  RF300-7011  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  83  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Coporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$156,686. 

Gulf  Oil  Corporation /White  Mountain 
Oil  Co.  et  al.,  11/9/88.  RF300-7300 
etal. 
The  DOE  issued  a  Decision  granting 

SO  Applications  for  Refund  in  the  Gulf 

Oil  Corporation  special  refund 

proceeding.  Each  application  was 

granted  using  a  presimiption  orinjury. 

The  sum  of  Uie  refunds  granted  in  the 

Decision  is  $81,090. 

Hall  &  Dean,  Inc.,  Estes  Sunoco,  11/8/ 
88.  RF272-32542.  RF272-32634 
The  DOE  issued  a  Decision  and  Order 
denying  Applications  for  Refund  filed  by 
Hall  ft  Dean.  Inc.  and  Estes  Sunoco  in 
the  Subpart  V  crude  oil  refund 
proceeding.  The  DOE*s  denial  was 
based  on  the  fact  that  each  firm  was  a 
reseller  of  petroleum  products  that  did 
not  demonstrate  that  it  was  injured  by 
crude  oil  overcharges. 

Harolds.  Hunkins.  11/10/88.  RF272- 
75068 
The  DOE  rescinded  a  duplicate  refund 
of  $24  granted  to  Harold  S.  Hunkins  in 
the  crude  oil  overcharge  refund 
proceeding. 

Omnitrans  et  al..  11/9/88.  RP272-508S  et 
al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oU 
overcharge  funds  to  six  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19. 1973  through  January 
27. 1981.  Each  applicant  was  an  end-user 
of  the  products  involved  and  was 
therefore  presumed  to  have  been  injured 
by  the  alleged  crude  oil  overcharges, 
liie  sum  of  the  refunds  granted  in  this 
Decision  if  $645. 

Sitton  Drilling  Co.  et  al..  11/7/88. 
RF272-ie019etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  47  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  diulng  the  period 
August  19, 1973.  through  January  27. 
1981.  Each  applicant  was  an  end-user  of 
the  refined  products  involved  and  was 
therefore  presumed  injured  by  the 


alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$16,962. 

Swire  Pacific  Holdings,  Inc.  et  al.,  11/ 
10/88.  RF272-31806  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  17  Applications  for  Refimd 
submitted  in  the  Subpart  V  crude  oil 
overcharge  refund  proceeding.  Each 
applicant  was  an  end-user  of  the  refined 
products  involved  and  was  therefore 
presumed  injured  by  the  alleged  crude 
oil  overcharges.  The  sum  of  the  refunds 
granted  in  the  Decision  is  $2,714. 

TedFok  Custom  Service  et  al..  11/10/ 
88,  RF272-608B4  et  al. 
The  DOE  issued  a  Decision  and  Order 
considering  15  Applications  for  Refund 
filed  in  the  Subpart  V  crude  oil  refund 
proceeding.  Each  applicant  was  reseller 
or  retailer  of  refined  i»etroleum  products 
and  none  of  the  applicants 
demonstrated  that  it  was  injured  due  to 
the  crude  oU  overcharges.  Accordingly, 
all  the  Applications  were  denied. 

Town  of  Winterville.  11/10/88.  RF272- 
10675 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  the  Town  of  Winterville,  North 
Carolina,  in  Uie  Subpart  V  Crude  Oil 
refund  proceeding.  As  an  end-user  of 
refined  petroleum  products,  Winterville 
was  presumed  injured  by  alleged  crude 
oil  overcharges.  The  total  refund 
approved  in  this  Decision  was  $32. 

Vicker  Energy  Corp./National  Helium 
Corp./ Arizona.  11/8/88.  RQl-483. 
RC^-484 
The  DOE  issued  a  Decision  and  Order 
granting  the  second-stage  refund 
application  filed  by  the  State  of  Arizona 
in  the  Vickers  Energy  Corporation  and 
National  Helium  Corporation  special 
refund  proceedings.  Arizona  requested  a 
total  of  $133,405  for  two  programs.  The 
first  would  provide  information  and 
instruction  to  the  motoring  public 
concerning  the  need  for  properly 
inflated  tires  to  achieve  maximum  fuel 
efficiency.  The  second  program  is  a 
media  campaign  to  encourage 
ridesharing.  The  DOE  found  that  these 
programs  would  provide  restitution  to 
injured  consumers  of  motor  gasoline  by 
h^ing  motorists  save  on  fuel  costs. 
Accordingly.  Arizona's  request  was 
granted. 

Crude  Oil  End-Usafs 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders: 
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Name 

CateNa 

Dale 

No.  at 
appkcanta 

ToMraiund 

FranMinD.  Braom«r«( 

Rf 272-1 0S31 
RF272-16601 

11/10/88 
11/7/88 

79 
41 

$3019 

LAC-USCMadicalCAntiir^i/fff 

19,145 

Dismissals 

The  following  submissions  were 
dismissed: 


ARCO/Acme  Butane  Co . 

ARCO/Vrto'S  ARCO _. 

Charlies  ARCO 

Courtney  Wood  0»  Co_ 

Cfaig's  ARCO 

Dave's  Oil  Cocnpany 

El  Rancho  Truck  Stop» 


G  &  G  Car  Wash  A  Gas. 

Gazaway's  Gulf 

George  P.  Hiries 

Hayr>es  Oil  Comparty _ 

Joe's  2rxJ  St.  Atlantic.  Inc 

Johns  Oil  Company 

K.L  Lamberson  Fuel  Oil  Company . 


Missouri  Oept  01  CorrBCbont-.. 

Penrose  ARCO 

Pittaboro  Gu«  Service 

Smith's  Midway  Getty.  Inc „.. 

Spartansburg  Public  Library 

Transue's  Gulf  Service  Station 


Case  No. 


RF304-5055. 

RF304-249. 

RF304-3S09. 

RF265-653. 

RF304-2643. 

RF265-1646 

RF265-2723. 

RF265-2724. 

RF304-34ao. 

RF30O-9646. 

RF304-4369. 

RF304-6132. 

RF304-3492. 

RF265-1432. 

RF304-2104. 

KEA-0002. 

RF272-59102. 

RF304-3731. 

RF300-10566 

RF265-1065. 

RF272-74242. 

RF300-e867. 


r 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5KX)  p.m..  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reportrer  system. 

January  27, 1989. 

George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  89-2719  Filed  2-3-89;  8:45  am] 
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Issuance  of  Decisions  and  Orders 
During  ttte  Week  of  November  28 
Through  December  2, 1988 

During  the  week  of  November  28 
through  December  2, 1988.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Apoeals. 


Appeals 

Kenneth  P.  Brooks.  12/1/88.  KFA-0226 

Kenneth  P.  Brooks  filed  an  Appeal 
fi'om  a  denial  by  the  Deputy  Director. 
Office  of  Intergovernmental  and 
External  Affairs,  Albuquerque 
Operations  Office,  of  a  Request  for 
InJPormation  which  he  had  submitted 
under  the  Freedom  of  Information  Act 
In  considering  the  Appeal,  the  DOE 
determined  that  the  names  of  the 
unsuccessful  applicants  for  a  DOE 
position  and  certain  identification  and 
background  information  on  the 
successful  applicant  had  been  correctly 
withheld  imder  Exemption  6.  However, 
the  DOE  foimd  that  certain  information 
concerning  the  successful  applicant's 
qualifications  and  less  sensitive 
background  information  must  be 
released.  In  addition,  the  DOE  found 
that  a  new  search  for  other  doctmients 
responsive  to  Brooks'  request  was 
necessary.  Accordingly,  the  Appeal  was 
granted  in  part,  denied  in  part,  and 
remanded  to  the  Albuquerque 
Operations  Office  for  a  new  search. 

Technology  for  Energy  Corporation.  11/ 
28/88.  KFA-0228 

Technology  for  Energy  Corporation 
(TEC)  filed  an  Appeal  from  a  partial 
denial  by  the  Savannah  River 
Operations  Office  of  a  Request  for 
Information  which  the  firm  had 
submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  authorizing  official  at  Savannah 
River  properly  withheld  portions  of 
certain  documents  pursuant  to 
Exemption  4. 

Important  issues  that  wre  considered 
in  the  Decision  and  Order  were  (i) 
whether  discount  information  is 
withholdable  under  FOIA  Exemption  4, 
and  (ii)  whether  detailed  technical 
information,  the  release  of  which  would 
reveal  proprietary  information,  is 
withholdable  under  Exemption  4. 

Refund  Applications 

Atlantic  Richfield  Company /Advanced 
Business  Service,  Inc.,  12/2/88. 
RF304-1283.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  45  Applications  for  Refund 
filed  by  45  claimants  from  a  consent 
order  nmd  made  available  by  Atiantic 
Richfield  Company.  As  resellers/ 
retailers  applying  for  small  claims 


refunds  and  end-users,  these  firms  were 
presimied  to  have  been  injured.  The 
DOE  determined  that  these  firms  should 
receive  refunds  totalling  $51,671, 
representing  $40,946  in  principal  and 
$10,725  in  accrued  interest. 

Atlantic  Richfield  Company/fohn  's 
/iRCO.  et  al..  12/2/88.  RF304-1400 
etal. 

"Hie  DOE  issued  a  Decision  and  Order 
concerning  77  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  As 
end-users  or  reseller/retailers  claiming 
refimds  of  less  than  $5,000  in  principal 
each  applicant  was  presumed  to  have 
been  injured  by  ARCO's  alleged 
overcharges.  After  examining  the 
applications  and  supporting 
documentation,  the  DOE  determined 
that  the  firms  should  receive  refunds 
totalling  $94,920,  representing  $75,231  in 
principal  and  $19,689  in  interest 

City  of  Tampa  et  al.,  11/30/88,  RF272- 
30957  etal. 

The  DOE  issued  a  Decision  and  Order 
approving  Applications  for  Refund 
submitted  by  21  claimants  for  crude  oil 
overcharge  funds  collected  by  the  DOE. 
The  DOE  found  that  tiie  claimants,  all 
end-users,  met  the  eligibility 
requirements  by  supplying  their  actual 
or  estimated  purchase  volume 
information  for  their  commercial  or- 
agricultural  activities.  The  DOE  granted 
the  claimants  refunds  totalling  $17,275 
based  on  their  purchases  of  86,381,110 
gallons  of  refined  petroleum  products. 

Coastline  Construction  Corp.  et  aL, 
12/2/88,  RF272-34101  et  al. 

The  DOE  issued  a  Decision  and  Order 
approving  AppUcations  for  Refimd 
submitted  by  11  claimants  for  crude  oil 
overcharge  funds  collected  by  the  DOE. 
The  DOE  found  that  the  claimants,  all 
end-users,  met  the  eligibility 
requirements  by  supplying  their  actual 
or  estimated  purchase  volume 
information  for  their  commercial  or 
agricultural  activities.  The  DOE  granted 
the  claimants  refunds  totalling  $1,029 
based  on  their  purchases  of  5,148,513 
gallons  of  refmed  petroleum  products. 

Commonwealth  Gas  Co.  etal.,  11/30/88, 
RF272-306,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  fitim  crude  oil 
overcharge  funds  to  32  applicants  based 
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on  their  respective  purchases  of  reHned 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  Each  applicant  used  petroleum 
products  for  various  activities  including 
idrming.  electricity  generation,  and 
manufacturing,  and  each  determined  its 
volume  claim  either  by  consulting  actual 
purchase  records  or  by  reasonably 
estimating  its  consumption.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  to  have  been 
injured.  The  sum  of  the  refunds  granted 
in  this  decision  is  $31,180.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Cook  ConatmcUon  Company,  Inc.,  12/ 
1/88.  RF272-2006,  RD272-2006 
The  DOE  issued  a  Decision  and  Order 
granting,  in  part,  a  crude  oil  refund 
application  filed  by  Ck>ok  Construction 
Company.  Inc.  (Case  No.  RF272-2005) 
(Cook).  Cook  requested  a  refund  based 
on  79.751,804  gallons  of  refined 
petroleum  products  it  used  to 
manufacture  and  install  asphalt 
pavement.  A  group  of  States  objected  to 
Cook's  refund  because,  they  argued. 
Cook  was  not  injured  by  crude  oil 
overcharges.  The  States  also  submitted 
a  motion  for  discovery.  The  DOE  denied 
the  motion  for  discovery,  but  requested 
additional  information  concerning 
Cook's  ability  to  pass  through  increased 
fuel  costs  to  its  contractee  through 
contractual  price  escalator  clauses. 
Cook  stated  that  these  clauses  were  in 
effect  during  the  1978  through  1980  time 
period  in  43.3%  of  its  contracts.  The  DOE 
found  that  Cook  would  have  been 
reimbursed  for  43.3  percent  of  its 
increased  fuel  prices  during  the  1978- 
1980  time  period,  and  ther^ore  would 
not  have  experienced  injury  in  those 
instances.  Accordingly,  the  DOE 
determined  that  Cook  is  ineligible  to 
receive  a  refund  for  43.3%  of  its 
purchase  volumes  during  the  time  period 
that  price  escalator  clauses  were 
operable,  1978  through  1980.  The  total 
refund  granted  in  this  Decision  is 
$12,764.  Cook  will  receive  additional 
refunds  once  more  crude  oil  monies 
become  available. 

Coata  Auto  Repair.  12/1/88,  RC272-1 

The  DOE  issued  a  Supplemental 
Order  rescinding  the  refund  granted  to 
Costa  Auto  Repair  in  ferry 
Weatherhold,  Case  Nos.  RF272-23000  et 
aL  (August  la  1988).  In  Jerry 
Weatherholt,  the  HOE  granted  refunds 
from  crude  oil  overcharge  funds  to  113 
claimants  based  on  their  purchases  of 
refined  petroleum  products  during  the 
period  August  19. 1973  through  January 


27. 1981.  The  DOE  subsequently 
determined,  however,  that  Costa  Auto 
Repair  was  a  retailer,  not  an  end-user,  of 
petroleum  products,  and  therefore 
required  to  submit  detailed  oroof  of 
injury  to  receive  a  crude  oil  refund.  As 
Costa  had  not  attempted  to  demonstrate 
injury,  the  refund  was  rescinded.  Due  to 
the  small  amount  of  the  refund  ($70).  the 
firm  will  not  be  required  to  return  it 
However,  no  further  refunds  will  be 
granted  to  Costa. 

Exxon  CorporaUon/Anthony  Scarlato  et 
aL  11/28/88,  RF307-2S17etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  48  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Ebcxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  Tlie  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$25,540  ($22,344  principal  plus  $3,196 
interest). 

Exxon  Corporatim/BM)  Exxon  SVC  5- 
8701  et  aJ.,  12/2/88,  RP307-423  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  49  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
&ocon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $54)00  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocaUe  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$28,280  ($22,988  principal  plus  $3,292 
interest). 

Exxon  Corporation/Beheler  Exxon  et 
al.,  12/2/88,  RF307-211  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  29  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
&6con  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$25,402  ($22,220  principal  plus  $3,182 
interest). 

Exxon  Corporation/Bill  Ballard  Exxon 
et  al.,  11/29/88,  RF307-1  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  10  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 


applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $5,747 
($5,027  principal  plus  $720  interest). 

Exxon  Corporation/Collier  Oil  Co.,  Inc. 
et  al,  11/28/88.  RF307-2045  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  10  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  DeciMon  is 
$19,911  ($17,418  principal  phis  $2,493 
interest). 

Exxon  Corporation/David  J.  Sine  et  al, 
11/29/88.  RP307-1839  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  38  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  5.000  or  an 
end-user  of  Exxon  products.  Each 
applicant  was  found  to  be  eligible  to 
receive  a  refund  equal  to  its  full 
allocable  share.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $26,317 
($23,021  principal  plus  $3,298  interest). 

Exxon  Corporation/Etna  Exxon  et  al. 
12/1/88.  RF307-8102  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  49  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  bma 
Exxon  and  was  either  a  reseUer  whose 
allocable  share  is  less  than  5.000  or  an 
end-user  of  Exxon  products.  Each 
applicant  was  found  to  be  eligible  to 
receive  a  refund  equal  to  its  full 
allocable  share.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $33,855 
($29,614  principal  plus  $4,241  interest). 

Exxon  Corporation/Jim  'a  Exxon  et  aL 
11/30/88,  RF307-1129  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  32  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  direcdy  frtun 
E^on  and  was  either  a  reseller  whose 
.allocable  share  is  less  than  5,000  or  an 
end-user  of  Exxon  products.  Each 


\ 
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applicant  was  found  to  be  eligible  to 
receive  a  refimd  equal  to  its  full 
allocable  share.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $24,721 
($21,629  principal  plus  $3,092  interest). 

Exxon  Corporation/Ken  Thompson  Oil 
Co.  et  al.  12/2/88,  RF307-3638  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  41  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$34,806  ($30,528  principal  plus  $4,368 
.  interest). 

Exxon  Corporation/Logan  Oil  Company. 
Inc.  LA.  Lard  Oil  Company,  Milford 
Oil  Co.,  Inc.,  12/1/88,  RF307-124a 
RF307-3849.  RF307-3871 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Logan  Oil  Company  (Logan).  LA. 
Lard  Oil  Co.  (Lard),  and  Milford  Oil  Co.. 
Inc.  (Milford)  in  the  Exxon  Corporation 
special  refund  proceeding.  Each  firm 
purchased  directly  from  Exxon  and  was 
a  reseller  of  Exxon  products.  Each  firm's 
allocable  share  exceeded  $5,000.  Instead 
of  making  an  injury  showing  to  receive 
its  full  allocable  share,  Logan,  Lard,  and 
Milford  each  elected  to  receive  $5,000  or 
40  percent  of  its  allocable  share, 
whichever  was  greater.  In  this  case,  two 
of  the  applicants  (Logan  and  Milford) 
received  $5,716  ($5,000  principal  plus 
$716  interest)  and  one  applicant  (Lard) 
received  $5,740  ($5,021  principtd  and 
$719  interest). 

Exxon  Corporation /Rachel  Oil 

Company  et  al.  12/1/88,  RF307- 
1668  etal 
The  DOE  issued  a  Decision  and  Order 
concerning  seven  Applications  for 
Refund  filed  in  the  Exxon  Corporation 
special  refund  proceeding.  Each  firm 
purchased  direcUy  from  Exxon  and  was 
a  reseUer  of  Exxon  products.  Each  firm's 
allocable  share  exceeds  $5,000.  Instead 
of  making  an  injury  showing  to  receive 
its  full  allocable  share,  each  applicant 
elected  to  receive  either  40  percent  of  its 
allocable  share  or  $5,000,  whichever  is 
greater.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $40,798  ($35,688 
principal  plus  $5,110  interest). 

Exxon  Corporation/Rock  Springs 
Superette  et  al,  12/1/88,  RF307- 
^13  et  al 
The  DOE  issued  a  Decision  and  Order 

concerning  seven  Applications  for 


Refund  filed  in  the  Exxon  Corporation 
special  refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  simi  of  the 
refunds  granted  in  this  Decision  is  $4,473 
($3,913  principal  plus  $560  interests). 

Gates  Rubber  Company.  12/1/88, 
RF272-310 
The  Department  of  Energy  approved 
the  Application  for  Refund  filed  in  the 
crude  oil  overcharge  refund  proceeding 
by  Gates  Rubber  Company,  an  end-user 
of  refined  petroleum  products.  The 
applicant  calculated  its  purchase 
volume  by  reviewing  accounting  records 
showing  its  purchases  of  No.  2  fuel  oiL 
No.  6  fuel  oil,  gas  turbine  distillate  oil. 
and  No.  2  diesel  fuel  The  amount  of  the 
refund  was  $3,070. 

Gulf  Oil  Corporation/A.R.  Fuels,  Inc.,  et 
al,  12/2/88,  RF300-673.  et  al 
The  DOE  issued  a  Decision  and  Order 
concering  five  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
apphcation  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  which 
includes  both  principal  and  interest,  is 
$63,096. 

Gulf  Oil  Corporation/Farmers  Propane 
Gas  Company,  Inc.,  et  al,  RF300- 
4907  etal 
The  DOE  issued  a  Decision  and  Order 
concerning  13  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$224,111. 

Gulf  Oil  Corporation/Floyd  Rogers,  et 
al,  11/28/88.  RF300-1633,  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  145  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  is 
$236,182. 

Gulf  Oil  Corporation/Georgia  Power 
Company.  12/1/88,  RF300-3103 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding  by  Georgia  Power 
Company,  a  regulated  public  utility. 
Georgia  Power  successfully  documented 
its  purchases  of  234,072,379  gallons  of 
covered  petroleum  products.  Georgia 


Power  also  certified  that  it  will  notify  its 
appropriate  state  regulatory  agency  of 
any  refimd  it  receives  and  that  it  will 
pass  through  the  amount  of  the  refund  to 
its  customers  on  a  dollar  for  dollar 
basis.  The  total  amount  of  the  refund 
granted  to  Georgia  Power  is  $191,939. 

Gulf  Oil  Corporation/ /J.D.  Melton  Gulf 
Station  et  al,  12/2/88.  RF300-1324 
etal 

The  DOE  issued  a  Decision  and  Order 
concerning  115  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refimd  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$178,388. 

Gulf  Oil  Corporation/Luczan  and 

Ramsoosingh.  12/1/88,  RF300-10620 
The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
The  DOE  granted  a  refund  of  $547  to 
Luczan  and  Ramsoosingh  (Case  No. 
FR300-1044)  in  Gulf  Oil  Corp./City  of 
Moultrie.  18  DOE  \  85.134  (1988).  The 
DOE  was  unable  to  locate  the  applicant 
for  the  purpose  of  awarding  the  refund. 
The  Supplemental  Order  therefore 
rescinded  the  refund. 

Gulf  Oil  Corporation/Major 

Management  Company,  et  al,  12/1/ 

88,  FR300-3439.  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  21  Applications  for  Refund  in 
the  Gulf  Oil  Corporation  refund 
proceeding.  The  21  firms  were  related  by 
common  ownership  during  the  refund 
period,  and  the  DOE  determined  that 
their  applications  should  be  considered 
together  for  the  purpose  of  analysis. 
Under  the  small  claims  presumption  of 
injury,  the  applicants  were  approved  a 
total  refund  of  $6,406,  representing 
$5,000  in  principal  and  $1,604  in  interest. 

Gulf  Oil  Corporation/PIB.  Inc.  USA  Gas. 

Ina  PEH.  Inc..  12/1/88,  RF30a-1461. 

RF300-10613,  RF300-10614 
The  DOE  issued  a  Supplemental 
Decision  and  Order  concerning  an 
Applications  for  Refund  filed  by  three 
firms  that  purchased  products  covered 
by  a  consent  order  that  the  DOE  entered 
into  with  Gulf  Oil  Corporation.  In  a 
previous  Decision  and  Order.  Gulf  Oil 
Corp.  I  Belcher's  Grocery  Store,  18  DOE 
1  85,233  (1988),  the  DOE  granted  two 
applicants,  U.S.A.  Gas,  Inc.  (RF300- 
1462)  (USA)  and  PEH,  Inc.  (RF300-1463) 
(reH),  refunds  of  $2,272  and  $4,376, 
respectively.  It  came  to  the  agency's 
attention  that  USA  and  PEH  were 
affiliated  with  each  other  and  another  • 
applicant.  PJ.B.,  Inc.  (Case  No.  RF300- 
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1481)  (PS).  Because  the  DOE  generally 
cooaiden  ap|riicatk»s  by  related 
cotporata  antitiaa  to  ba  a  eingle  claim. 
USA's.  PEH's,  and  PIFs  requests  for 
refunds  were  considered  on  a  combined 
volume  basis.  Therefon,  the  refunds 
granted  to  USA  and  PEH  in  the 
November  17. 1988  Decision  were 
rescinded.  In  this  Decision.  PIB.  USA. 
and  FCH  were  granted  a  total  refund  of 
18,404.  representing  $5,000  in  principal 
and  $1,408  in  interest  under  die  small 
claims  presumptioa  of  injury. 

Gulf  Oil  CorporaUon/Potomac  EJectn'c 
Power  Company,  et  oL.  11/29/86. 
RF300-52eo.etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  by  a  public  utility  in  the  Gulf 
Oil  Corporation  special  refund 
proceeding.  The  application  was 
decided  using  a  presumption  of  infury 
and  the  applicant  was  required  to  pass 
the  refund  received  through  to  its 
customers  and  to  notify  the  appropriate 
regulatory  body  of  the  receipt  of  refund 
money,  llie  rehuid  granted  in  this 
Decision  is  $100331- 

Morton  Thiokol.  Inc^  Louisiana 
Division.  11/28/88,  RF272-8754 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Applicatioi  for  Refund 
filed  by  Morton  Thiokol,  Inc.,  Louisiana 
Division,  in  connection  with  the  Subpart 


V  crude  oil  refund  proceedings.  The 
DOE  determined  that  the  applicant  was 
reimbursed  on  a  dollar-foTHloUar  basis 
for  the  full  coat  of  ita  purchasea  during 
the  crude  oil  price  control  period. 
Therefore,  the  DOE  concluded  that  the 
applicant  was  not  injured  by  any  crude 
oil  overcharges  associated  with  die 
gallcms  purobased. 

Murphy  Oil  Corporotion/McCmry  Oil 
Corp,,  et  al„  11/90/88,  RP900-200et 
al 
The  DOE  issued  a  Decision  and  Order 
granting  SO  Applicatioos  for  Refund  filed 
in  the  Murphy  Oil  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Murphy  and  was  either  a  reseUer  whose 
allocable  share  was  less  than  $54X10  or 
an  end-uMr  of  Murphy  products. 
Accordingly,  each  applicant  was 
granted  a  refund-equal  to  its  full 
allocable  share  plus  a  proportionate 
share  of  the  interest  that  has  accrued  on 
the  Murphy  escrow  account  The  sum  of 
the  refunds  granted  in  the  Decision  was 
$67,550  ($60,218  principal  phis  $7,341 
interest). 

Murphy  Oil  Corporation/Rau 

Corporation  et  aL  12/2/88,  RP3O0- 
lOletaL 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  48  applicants,  all  purchasen  of 


refined  petroleum  products,  in  the 
Murphy  Oil  Corporation  spedal  refund 
proceeding.  According  to  the  procedures 
set  forth  in  Murphy  OH  Corporation,  17 
DOB  186782  (11)88).  each  applicant  was 
found  to  be  eligible  for  a  refund  based 
on  the  volume  of  product  it  purchased 
from  Murphy.  The  total  refund  approved 
fai  this  Decision  was  $70,823, 
representing  $63,128  in  principal  plus 
$7,eS7  in  accrued  interest. 

Murphy  Oil  Corporation/Welcome 
Traveler  etoL  12/2/88,  RF309-1^ 
etal. 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  21  applicanto,  all  purchasers  of 
refined  petroleum  products,  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding.  According  to  the  procedures 
set  forth  in  Murphy  Oil  Corporation,  17  . 
DOE  185,782  (1988),  each  applicant  was 
fotmd  to  be  eligible  for  a  refund  based 
on  the  volume  of  product  it  purchased 
from  Murphy.  The  total  r^iuid  approved 
in  this  Decision  was  $23,234, 
representing  $20,709  in  principal  plus 
$2,525  in  accrued  interest 

Crude  OO  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Oders: 
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RF272-34210 
nF272-31901 
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S16.489 
$3,507 


Dismissala 

The  following  submissions  were 
dismissed: 


Nwm 

CaaaNo. 

CNyofCalunMiaiy.       — 

CraMtom  BacMc  Coop..  Inc. - 

RF272-37a38 
RF272-«43ee 

Om's  QuN 

F J.  NlM*  f«ni«.  Int„ 

H^yM  Swy^o*  CwMr 

nF300-10546 
RFZ72-S2434 
RF300-10647 

JMk  K.  Sum 

RF272-4a681 
RF300-8844 

L*o  Boo"ar 

RFZ72-73126 

Modwn  Oi  Co.  mc 

PNMas  County  llflhwy  Oapart- 
mant 

Pmaa  SanAx  Station 

Rottiia  A.  WNia..    

Pfltufl  V^rvti  Fwat  Cb 

RF307-a91 

RF300-9017 

RF272-Z7W6 

RF300-a868 

RF272-44078 
RF300-10410 

SlaMon  Cowty - 

RFZ72-42114 
RF272-42132 

Town  and  Country  E»on     — 

Wrilar  IMatvrran 

RF307-1781 
RF300-S9e7 
RFZ72-63613 

nF307-849 

Nana 

CasaNa 

lAifMM^M^^   IM      ft^MMbt 

Rr307-6ies 

Umiiad  School  OMhct  Na  282 

RF272-42135 

Copies  of  the  full  text  of  these 
decisions  and  ordere  are  available  in  the 
Public  Reference  Room  of  the  Oflice  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
)anuary  27, 1968. 
Gaocfe  B.  BraaMjr, 

Director,  Office  of  Hearings  and  Appeals 
|FR  Doc.  80-2720  Filed  2-»-a8:  8:4S  amj 


OffiM  Of  HMringt  and  AppMls 

Issuanc*  of  Decisions  and  Orders 
During  ttie  Weeic  of  December  19 
Through  December  23, 1888 

During  the  week  of  December  19 
through  December  23, 1988  the  decisions 
and  ordere  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Hanford  Education  Action  League,  12/20/ 
B8,  KFA-0232,  KFA-0233 

The  Hanford  Education  Action  League 
(HEAL)  filed  Appeals  from 
determinations  issued  by  the  Director  of 
the  DOE'S  Executive  Secretariat  and  the 


Director  of  the  Office  of 
Communications  of  DOE's  Richland 
Operations  Office.  These  determinations 
denied  Requests  for  Information  which 
HEAL  had  submitted  under  the  Freedom 
of  Information  Act  HEAL  requested 
from  the  Executive  Secretariat  copies  of 
the  minutes  and  all  reports  from  a 
meetiogon  the  Atomic  Energy 
Comnissioo  purportedly  held  on 
December  12-14. 1949.  HEAL  requested 
from  the  Office  of  Communications 
documents  regarding  testing  of  school 
children  in  Eastern  Washington  for 
thyroid  disordere  and  other  healtfa 
prt^lona.  In  conaideriag  the  Appeals, 
the  DOE  found  that  adequate  searches 
had  been  conducted  in  response  to  each 
of  (ffiAL'a  requests.  Accordingly,  both 
Appeals  were  denied. 

htarlocutory  Order 

Kenneth  Walker.  Ecoaoatic  Regalatory 
Administratioa.  12/28/88,  KRZ- 
6084.  KSZ-aoaS,  KItX-4MJ60.  KRX- 

0061 

The  Ofice  of  Hearings  and  Appeals 
issued  an  interiocutory  order  concerning 
a  number  of  motions  pertaining  to  the 
enforcement  proceeding  involving 
SouthwesterB  States  Marketing 
Corpmation  and  Kenneth  Walker. 
OHA's  first  ruling  dealt  with  a  Motion  to 
Vacate  filed  by  Mr.  Walker.  Walker  bad 
souglit  fhreaformsof  relief  in  hia 
motion:  revocation  of  an  interlocutory 
order  issued  by  OHA  on  March  3, 1988 
in  connection  with  the  enforcement 
proceedmg;  recuaal  of  the  OHA  officials 
currently  responsible  for  handling  the 
enforcement  case:  and  reassignment  of 
the  enforcement  case  to  another 
tribunal  Identifyuig  Walker's  motion  in 
its  Mtirely.  OHA  first  found  that  OHA 
did  not  rely  on  or  accord  any  weight  to  a 
crinrinal  matter  involving  Walker  in 
reaching  any  determination  in  its  March 
3  Order  or  in  any  other  decision 
rendered  in  connection  with  the  case. 
Thus,  OHA  held  there  to  lie  no  basis  for 
revoking  tiie  March  3  Order  on  the 
ground  that  OHA  bad  iaiproperiy  relied 
on  a  criminal  matter  in  determining  the 
existence  of  a  prima  facie  case  of 
liability  against  Walker.  Next  OHA 
determined  that  it  did  not  act  in  an 
arbitrary  and  capricious  manner  when  it 
decided  that  the  totality  of  evidence  in 
the  record  demanded  further  probing 
into  the  issue  of  Walker's  involvement 
in  Southwestern.  OHA  also  found  that  it 
never,  in  reahty  or  in  appearance, 
prejudged  the  merits  of  the  PRO.  Based 
on  these  two  findings,  OHA  decided 
that  there  was  no  basis  to  warrant  (1) 
the  recusal  of  OHA  pcavonnei  und^  any 
reasonable  standard  oi  administrative 
agency  practice  or  (2)  the  transferal  of 
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the  enforcement  case  to  anotber 

tribunal. 

OHA's  second  ruling  concerned  a 
Motion  for  Sanctions  against  Walker 
which  the  Economic  Regulatory 
Administration  filed.  In  denying  ERA's 
motion.  OHA  stated  that  it  was 
unconvinced  that  Wa&er  had  acted  in  a 
recalcitrant  manner  in  choosing  not  to 
submit  evidentiary  material  that  OHA 
had  twice  requested  OHA  also  found 
that  the  nuaierous  motions  Walker 
submitted  in  lieu  of  the  evidentiaty 
materials  were  not  frivolous.  These 
same  motions,  OHA  held,  were  not  filed 
in  bad  faith. 

Lastly,  OHA  decided  sua  spoate  to 
amend  the  Proposed  Remedial  Order 
issued  to  Walker  and  Southwestern  to 
delete  all  references  to  criminal  mattera 
pertainaig  to  Walker  and  Southwestern 
that  appear  in  that  cfaaigmg  doounent 
OHA  also  decided  sua  sponte  to  str^ 
those  same  references  to  criminal 
matters  from  any  document  tendered  or 
issued  in  connection  with  this  case.  In 
taking  this  sua  sponte  action,  OHA 
concluded  that  the  administrative 
procesa  would  be  prejudiced  if  the 
criminal  references  remained  in  the 
record  of  the  enforcement  proceeding. 

RefunI  Appncatians 

Atlantic  Richfield  Company /Conard 
Yeats,  et  al..  12/22/88,  RF304-iaOO. 
etal 

The  DOE  issued  a  Decision  and  Order 
concerning  55  Applications  for  Refund 
filed  in  the  Atlantic  Ridifield  Company 
(ARCO)  spedal  refund  proceeding.  As 
reseller/retaitere  claiming  refunds  of 
less  than  $5,000  in  principal  or  end 
users,  each  applicant  is  presumed  to 
have  been  injured  by  ARCO's  alleged 
overcharges.  After  examining  the 
applications  and  supporting 
documentation,  the  E)OE  determined 
that  the  firms  should  receive  refimds  of 
$96,867,  representing  $76,577  in  principal 
and  $20,290  in  interest. 

Atlantic  Richfield  Company/Eastern 
LPG  Company,  et  al,  12/21/88. 
RF304-1800,  et  at 
The  DOE  issued  a  Decision  and  Order 
concerning  89  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  As 
reseller/retailers  claiming  refunds  of 
less  than  $5,000  in  principal  or  end 
usera,  each  applicant  is  presumed  to 
have  been  injured  by  ARCO's  alleged 
overcharges.  After  examining  the 
appiications  and  supporting 
documentation,  the  DOE  determined 
that  the  firms  should  receive  refunds  of 
$120;3S2,  representing  $95,138  in 
principal  and  $25,214  in  interest 


Atlantic  Richfield  Company /Flud's  Area 
Service.  12/22/88.  RF304-6438 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Flud's  Arco  Service  in  the 
Atlantic  Richfield  Company  (ARCO) 
special  refund  proceeding.  The  firm  was 
unaUe  to  make  a  showing  of  injury  as 
established  in  the  ARCO  proceeding  but 
was  presimied  to  have  been  mjured  as  a 
reseller/retailera  claiming  refunds  of 
less  than  $5,000  in  principal.  After 
examining  the  application  and 
supportmg  documentation,  the  DOE 
determined  that  the  firm  sbouid  receive 
refiuKls  of  $24)87.  representing  $1,846  in 
princq>al  and  $441  in  interest. 

Atlantic  Richfield  Company/Johnson 's 
Area,  et  aUl2/20/88,  RF304-1118, 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund 
filed  by  one  daioiant  in  the  Atlantic 
Richfield  Company  special  refund 
proceeding.  The  applicant  was  a 
reseller/retailer  that  applied  for  a  small 
claims  presumption  refond.  In  addition, 
the  applicant  documented  the  volume  of 
its  purchases  from  ARCO  and  therefore, 
was  presumed  to  have  been  injured  and 
entitled  to  a  refund.  The  DOE  concluded 
that  the  appbcant  should  receive  a 
refund  totalling  $5,715  representing 
$4,518  in  prindpal  and  $1,197  in  accrued 
interest 

CoaeoUdoted  Edison  Company  of  New 
York,  et  oL  12/22/88.  RP272-283,  et 
aL 

Foot  investor-owned  pubHc  utilities 
filed  applications  for  refund  in  the 
Subpart  V  crude  oil  refund  proceedings. 
A  group  of  states  filed  objections  to  the 
apptfcations.  claiming  that  the 
applicants  should  not  be  ehgibie  to 
receive  refunds  because  they  were  not 
injnred  end-usere.  The  states  also 
claimed  that  the  applicants  should  not 
be  permitted  to  act  as  conduits  for  the 
distribution  of  refund  benefits  to  their 
injured  customers.  The  DOE  rejected 
both  of  the  states'  arguments,  finding 
that  the  applicants  were  not  claiming  a 
refund  for  themselves,  but  rather  agreed 
to  pass  through  to  their  customera  the 
benefits  of  any  refunds  which  they 
would  receive.  The  DOE  also  found  that 
the  Settlement  Agreement  permitted 
utilities  to  receive  refunds  in  Subpart  V 
crude  oil  proceedings  in  order  to 
distribute  direct  restitution  to  their 
injured  customers.  Accordingly,  the 
applications  were  approved  and  the 
applicants  were  granted  refunds 
totalling  $2,729,160 

City  ofHolyoke  Gas  andEkctnc.  12/ 
22/88.  RA272-1 
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OHA  issued  a  supplemental  order  to 
the  City  of  Holyoke  Gas  and  Electric. 
OHA's  original  order  instructed  the 
comptroller  to  disburse  an  incorrect 
crude  oil  refund  amount,  and  the 
supplemental  order  granted  Holyoke  an 
additional  $20. 

David  Graham  Company,  12/22/88/. 
RF272-34976 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  the  David  Graham  Company. 
The  applicant  requested  a  refund  from 
crude  oil  overcharge  funds  collected  by 
the  DOE.  In  considering  Graham's 
application,  the  OHA  found  that  the  Arm 
had  filed  an  Application  for  Refund  from 
the  Surface  Transporters  (ST)  escrow. 
That  apphcation  had  included  a 
properly  executed  ST  Waiver  in  which 
Graham  waived  its  rights  to  seek 
refunds  in  any  crude  oil  Subpart  V 
proceeding.  Accordingly,  Graham's 
Application  for  Refund  was  denied. 

Delmarva  Power  Light  Company,  12/22/ 
88/.  RF272-255 
Delmarva  Power  and  Light  Company 
(Delmarva),  an  investor-owned  public 
utility,  filed  an  application  for  refund  in 
the  Subpart  V  crude  oil  refund 
procee(Ungs.  A  group  of  states  Hied 
objections  to  Delmarva's  application, 
claiming  that  the  utility  shodd  not  be 
eligible  to  receive  a  refund  because  it 
was  not  an  injured  end-user.  The  states 
also  claimed  that  Delmarva  should  not 
be  permitted  to  act  as  a  conduit  for  the 
distribution  of  refund  benefits  to  its 
injured  customers.  The  DOE  rejected 
both  of  the  states'  arguments  Bnding 
that  Delmarva  was  not  claiming  a 
refund  for  itself,  but  rather  agreed  to 
pass  through  to  its  customers  the 
benefits  of  any  refunlds  which  it  would 
receive.  The  DOE  also  found  that  the 
Settlement  Agreement  permitted  a 
utility  to  receive  refunds  in  Subpart  V 
crude  oil  proceedings  in  order  to 
distribute  direct  restitution  to  its  injured 
customers.  Accordingly,  the  DOE 
granted  Delmarva  a  refund  for  its 
purchases  of  refined  petroleum 
products.  However,  the  DOE  determined 
that  Delmarva  was  not  eligible  to 
receive  a  refund  in  these  proceedings  for 
its  crude  oil  purchases.  The  refund 
granted  to  Delmarva  totaled  $376,790. 

Edward  Hinet  Lumber  Co..  et  ai,  12/22/ 
88/ RF272-1896.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  five  claimants 
based  on  their  respective  purdiases  of 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1961.  Each  applicant  used  the 
petroleum  products  for  various 


commercial  activities  and  each 
determined  its  claim  by  consulting 
actual  purchase  records  or  by  using  a 
reasonable  estimation  technique.  As  an 
end-user,  each  applicant  was  entitled  to 
receive  a  refund  of  its  full  volumetric 
share.  The  refunds  granted  in  this 
Decision  total  $12,418. 

Exxon  Corporation/Genes  Exxon  et  al.. 

12/20/88/,  RF307-3926  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  48  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  Each 
applicant  was  found  eligible  to  receive  a 
refiind  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $26,258  ($22,828  principal 
plus  $3,430  interest). 
Exxon  Corporation/Mary  Curro,  12/ 

22/88.  RF307-6997 
The  DOE  issued  a  Supplemental 
Order  to  Mary  Curro  (Curro)  an 
applicant  granted  a  refund  in  Exxon 
CoTp./Jim'8  Exxon  18  DOE  1 85.289, 
Case  No.  RF307-3833  (November  30, 
1988).  The  refund  amount  for  Curro  in 
the  Appendix  to  that  Decision  and 
Order  was  found  to  be  incorrect  Since  it 
was  calculated  using  an  incorrect 
volume  of  refined  petroleum  products. 
Since  the  original  refund  had  not  yet 
been  issued,  the  DOE  rescinded  the 
original  refund  and  granted  Curro  the 
correct  refund  amount  of  $279  ($244  in 
principal  and  $35  in  interest). 

Exxon  Corporation/Tate  Oil  Products, 
12/19/88.  RF307-1467 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Tate  Oil  Products  in  the  Exxon 
Corporation  special  refund  proceeding. 
Tate,  a  wholesale  purchaser  of  Exxon 
products,  purchased  directly  from  Exxon 
and  its  allocable  share  is  more  than 
$5,000.  Tate  did  not  demonstrate  that  it 
was  injured  by  the  alleged  overcharges. 
However,  in  the  Exxon  proceeding  a 
reseller  applicant  whole  allocable  share 
exceeds  $5,000  and  who  does  not 
demonstrate  that  it  was  injured  may 
receive  as  its  refund  the  larger  of  $5,000 
or  40  percent  of  its  allocable  share  up  to 
$50,000.  In  the  present  case.  $5,000  is 
greater.  Accordingly,  the  refund  granted 
in  this  Decision  is  $5,751  ($5,000 
principal  plus  $751  interest). 

Exxon  Corporation /Tuck's  Grocery  S' 
Exxon  et  ai.  12/20/86,  RF307-AaO0 
etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  30  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 


refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$23,887  ($20,766  principal  plus  $3,121 
interest). 

Getty  Oil  Company/Morris  Shelly 
Service.  12/22/88,  RF265-2750 
RF265-2751 
Morris  Skelly  Service  (Morris)  filed  an 
Application  for  Refund  seeking  a  portion 
of  the  fund  obtained  by  the  DOE  through 
a  consent  order  entered  into  with  the 
Getty  Oil  Company.  Morris  documented 
the  volume  of  Getty  motor  gasoline  and 
middle  distillates  which  it  purchased 
indirectly  through  the  Detiefsen  Oil  Co. 
utilizing  the  procedures  outlined  in 
Pioneer  Corp./EL  du  Pont  de  Nemours 
&  Co..  14  DOE  1  85,190  (1986)  we 
calculated  Morris'  allocable  share.  The 
total  amount  of  this  refund  is  $3,132, 
representing  $1,520  in  principal  and 
$1,612  in  accrued  interest 

Gulf  Oil  Corporation/Blocker  Oil 
Company,  Inc..  et  al.,  12/20/88, 
RF30a-1589.etal 
The  E)OE  issued  a  Decision  and  Order 
concerning  44  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$83,640. 

Gulf  Oil  Corporation /City  of  White 
Settlement,  et  al.  12/21/88.  RF300- 
1629,  etoL 
The  DOE  issued  a  Decision  and  Order 
concerning  88  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$112,779. 

Gulf  Oil  Corporation/Florida  A  viation 
Fueling  Company,  Inc.,  et  al.,  12/21/ 
88.  RF300-4836.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$25,624. 

Gulf  Oil  Corporation/Goddard  Gulf 
Service  Station  et  al..  12/19/88, 
RF300-6400.  et  ai 


Tte  DOE  issued  a  Decision  and  Order 
coaeerning  73  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injtiry  standard.  The  swn 
of  the  refunds  granted  in  this  Decision  is 
$160,580. 

Gulf  Oil  Corporation/M  &  A  Petroleum, 
et  aL  12/20/88,  RF300-2451.  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  Hie  sum  of  die 
refunds  granted  in  this  Decision  is 
$43,662. 

Mobil  Oil  Corp./Rjdgeway  Petroleum. 
Inc..  12/22/88.  /Ui225-38.  RR225-39 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motioa  for  Reconsideration 
filed  by  Ridgewoy  Petroleum,  Inc. 
(Ridgeway)  in  the  Mobil  Oil  Corp. 
special  refund  proceeding.  Mobil  Oil 
Corp..  13  DG«  fes  339  (1985).  Ridgeway 
sought  reconsideration  of  a  prior 
determination  in  which  the  DOE  limited 
the  firm's  refund  to  the  level-of- 
disbibution  presumptions  established  is 
Mobil.  In  that  determination,  the  DOE 
concluded  that  the  cost  banks  that 
Ridgeway  approximated  from  firm-wide 
annual  revenue  data  were  an 
inadequate  basis  for  rebutting  the  level- 
of-distribution  presumptions.  In  its 
Motion  for  Reconsideration,  Ridgeway 
succes«{a%  demonstrated  that  its  cast 
banks  were  not.  in  fact  firm-wide,  and 
that  its  approximation  method 
underestimated  the  size  of  the  cost 
banks.  After  applying  a  three-part 
competitive  disadvantage  test  the  DOE 
concluded  that  Ridgeway  should  receive 
a  full  volumetric  refund  of  $15,577  on  its 
purchases  of  Mobil  motor  gasoline. 
Taking  into  account  the  presumption' 
level  refund  previously  panted  to 
Ridgeway.  the  DOE  granted  the  firm  an 
additional  $10,083,  representing  $8,042  in 
principal  and  $2,041  in  accrued  interest. 

Murphy  Oil  Corporation /Alabama  Oil 
Company  of  Florence  et  ai.  12/22/ 
88,  RF309-127  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  13  applicants,  all  pmt^asers  of 
refined  petroleum  procfacts,  in  the 
Murphy  Oil  Corporation  spccical  refund 
proceeding.  According  to  the  procedures 
set  forth  in  Murphy  Oil  Corporation,  17 
DOE18&.782  (Vam>  each  applicant  wa» 
found  to  be  eligiUe  for  a  refilnd  based 
on  the  volume  o£  product  it  purchased 
from  Murphy.  The  totai  refund  approved 
in  thi»  Dcninon  was  $84462, 
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representing  $74,552  in  principal  plus 
$9,610  in  accored  interest. 

Murphy  Oil  Corporation/F.F.  Faulk  et 
ai.  12/19/88,  RF309-300  et  al 
The  BGS.  issued  a  Decision  and  Order 
grantmg  applications  filed  by  48 
purchasers  of  Murphy  refined  petroleum 
products  in  the  Murphy  Oil  Corporation 
specical  refund  proceeding.  According 
to  the  procedures  set  forth  in  Murphy 
Oil  Corp..  17  DOE  185,782  (1988),  each 
applicant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  product  it 
purchased  from  Mntphy.  The  total 
amount  of  refond  approved  in  this 
Decision  was  $62,718.  representing 
$55,555  in  principal  plus  $7,163  in 
accured  interest 

Exxon  Corporation/Widmaier  Oil  Co.. 
12/19/88.  RF301-1958 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Apphcation  for  Refund 
filed  by  Widmaier  Oil  Company  in  the 
Exxon  Corporation  special  refiuid 
proceeding.  The  firm  was  a  reseller  and 
end-user  that  purchased  directly  fitun 
Exxon  and  did  not  attempt  to  prove 
injury  with  respect  to  the  volumes  that  it 
piHtThflse^  for  resale.  The  firm's 
allocable  share,  based  upon  all  gallons 
piarhased,  exceeded  $5,009.  In  tfie 
Exxon  proceeding  a  reseller  applicant 
whose  allocable  share  exceeds  $5,000 
may  elect  to  receive  as  its  refond  the 
larger  of  $5,000  or  40  percent  of  the 
portion  of  its  allocable  share 
attributable  to  volumes  purchased  ior 
resale,  up  to  $50,000  plus  100  percent  of 
any  portion  of  its  allocable  share 
attributable  to  end-ose  In  the  present 
case,  $5,000  is  greater.  Accordingly,  the 
refand  ^vnted  in  thi»  Decision  is  $5,716 
($5,000  principal  plus  Sn.%  interest). 

Exxon  Corporation/WilUam  H.  Abbott. 
12/22/98.  RP307-704» 
The  DOE  issaed  a  Supplemental 
Decision  and  Order  to  William  H. 
Abbott  in  the  Exxon  Corporation  special 
refund  proceeding  based  on  the  refunds 
he  received  in  Exxon  Corp./Shark  Hills 
Exxon  (Case  No.  RF307-3700  et  al.) 
(November  16, 1968)  and  in  his 
application,  Mr.  Abbott  stated  that  he 
had  not  authorized  any  other  firm  or 
incfividual  to  file  a  refund  application  on 
his  behalf  in  the  Exxon  proceeding. 
However,  throi^h  a  computer  search  for 
duplicates,  the  OHA  found  that  Mr. 
Abbott  had  previously  authorized 
Energy  Refunds.  Inc.  (ERI)  to  file  a 
refund  apphcation  on  his  behalf  and  tftat 
a  refund  had  been  panted  to  ERI  on  his 
behatf  on  November  29, 1906. 
Accordingly,  the  DOE  rescinded  the 
refrad  granted  to  Mr.  Abbott  on 
November  16, 1988,  since  the  application 
in  that  case  contained  a  false  statement 


and  proposed  to  rescind  the  refund 
granted  to  ERI  unless  Mr.  Abbott 
provided  a  satisfactory  explanation  for 
the  filing  of  duplicate  applications  on  his 
behalf. 

Nassau  Suffolk  Lumber  and  Supply 
Corp..  12/20/88.  RF272-12118 

The  DOE  Issued  a  Decision  and  Order 
granting  the  Apphcation  for  Refund  of 
Nassau  Suffolk  Lumber  and  Supply 
Corporation  (Nassau)  in  the  DOE'S 
Subpart  V  crude  oil  refund  proceeding. 
Nassau  was  a  lumber  and  building 
materials  supplier  that  subaMtted  its 
total  purchases  of  motor  gasoUae  and 
No.  2  diesel  fuel  in  dollars  for  the  period 
August  19, 1973  to  )amiary  27, 1981.  The 
applicant  was  an  end-user  of  the 
petroleum  products  it  purchased  and 
thus  was  eligible  for  a  refund.  Using  a 
previously  aproved  national  average  of 
$0.7025  per  gallon,  the  DOE  convened 
Nassau's  dollar  purchase  amounts  of 
motor  gasoHne  into  824,061  gallons. 
Using  pricing  information  available  in 
the  Energy  Information  Agency's 
Monthly  Energy  Review,  the  DOE 
derived  a  national  average  price, 
including  taxes,  for  No.  2  diesel  fuel  of 
$0.63901  per  gaUon.  On  the  basis  of  that 
price,  the  DOE  determined  that  Nassau 
consumed  a  total  of  12,806  gallons  of  No. 
2  diesel  fuel.  The  total  volume  approved 
in  this  Decision  was  836,867  gallons  and 
the  total  refund  granted  was  $167. 

'  Natiooai  Helium  Corp./Ariztma,  12/ 
22/86.  AQ3-M8 

The  DOE  issued  a  Supplemental 
Order  modifying  a  recent  Dedaion  and 
Order  which  granted  the  State  of 
Arizona  $133,405  in  second-stage  refund 
monies.  See  Vickers  Energy  Corp./ 
Arizona.  18  DOE  1  86,188  (Arizoiro). 
Because  of  errors  made  in  calculating 
Arizona's  secomi-stage  refund  the  DOE 
inadvertently  granted  the  State  $2,167 
more  than  the  correct  amount 
Accordingly,  the  DOE  rescinded 
Arizona  as  to  the  amount  of  second- 
stage  monies  granted,  and  granted 
Arizona  a  revised  refund  amount  of 
$131,238. 

Pataam  Hospital  Center  et  al..  12/22/88, 
RF272-31741  et  ai 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  erode  oil 
overcharge  funds  to  7  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1983,  through  January  27, 
1961.  Each  applicant  is  a  hospital  and 
used  petroleum  products  for  various 
functions  including  heating, 
transportation,  and  cooking,  and  each 
determined  its  volume  claim  either  by 
consulting  actual  purchase  records  or  by 
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reasonably  estimating  its  consumption. 
Each  applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  to  have  been 
injured.  The  sum  of  the  refunds  granted 
in  this  decision  is  $4,566.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overchiirge  funds  become  available. 

Standard  OH  Co.  (IndianaJ/New  Mexico 
Perry  Gas  Processors.  Inc/New 
Mexico.  12/^/88,  RQ21~43/, 
RQ183-A8e 
The  DOE  issued  a  Supplemental 
Order  rescinding  part  of  the  second- 
stage  refund  granted  to  the  State  of  New 
Mexico  in  Standard  Oil  Co.  (Indiana)/ 
New  Mexico.  18  DOE  1 85.073  (1988) 
[New  Mexico).  In  New  Mexico,  the  DOE 
had  granted  the  State  $205,424  in 
second-stage  refund  monies.  It  was  later 


discovered  that  this  amount  had  been 
overstated  by  $2,995.  Accordingly,  the 
State  was  ordered  to  remit  the  sum  of 
$2,995  to  the  DOE. 

Total  Petroleum.  Inc./Hupp  Oil  Co.  et 
ai.  12/20/88,  RF310-1S5,  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  eleven  Applications  for 
Refund  Bled  by  purchasers  of  motor 
gasoline  and/or  No.  2  oils  from  Total 
Petroleum  Inc.  The  applicants  sought  a 
portion  of  the  settlement  fund  obtained 
by  the  DOE  through  a  consent  order 
entered  into  with  Total.  Under  the 
standards  established  in  Total 
Petroleum.  Inc..  17  DOE  1  85,542  (1988). 
the  DOE  granted  refunds  in  this 
proceeding  which  total  $124,688 
($108,574  principal  and  $16,114  interest). 

Vemelle  Steinke.  12/22/88,  RC272-15 


On  )uly  11, 1988.  the  DOE  issued  a 
Decision  and  Order  granting  a  refund  of 
$27  to  Vemelle  Steinke  (Steinke),  Case 
No.  RF272-19154.  Marvin  Siebert.  et  al.. 
Case  Nos.  RF272-ig000,  et  al.  (July  11, 
1988).  The  DOE  determined  that  this 
refund  was  a  duplicate  of  the  refund 
granted  to  Steinke,  Case  No.  RF272- 
3882,  on  March  3, 1988.  Roger  Kratzke. 
et  al..  17  DOE  1 85.168.  Because,  the 
Figures  in  Case  No.  RF272-19154  are 
more  accurate,  the  DOE  issued  a 
Supplemental  Order  rescinding  the 
refund  granted  to  Steinke  in  Roger 
Kratzke,  et  al. 

Crude  OU  End-User* 

The  Office  of  Hearings  and  Appeals  . 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decision  and  Order 


CaaaNo.  Dale 


Noo* 
A|)pfecant> 


Total  refund 


R.W  Sidtoy.  Incar^.. 


RF272-180M         12/19/88 


75  $27  718 


Dismissals 

The  following  submissions  were 
dismissed: 


Nama 

CaaaNa 

ANonMaarCMbNa..... 

Bwtiara  Qutf  Santo*          ,   „, 

RF272-750e« 
RF300-M 

BaaSa*  CaHaAMamic  Slaton. 

Bciflys  Attsnttc  S<fvto< ^^..^ 

BryiHon  t^tf^  Qyff                  

RF304-6140 

RF304-3481 

RF300-85 

Breaia'a  QuN  Swvtoa 

NF300-M60 

nF272-3328e 

CaaVfA-l 

RF9(M-3See 

Cunamnaa  QuR 

^%  QuN  Saivioa 

Qany^  9«fyo«  SMion _  . 

RF300-1046e 

RF300-10807 

nF300-8S80 

QoUan  Patataum  Company. 

Oairi^  S^n*;^  CM«f>      ,, 

RF304-17e3 
RF300-42e 

Hta«t«lu4  *^    

HnMay  Wn*n>' 

RFM2-7 
RF300-137 

John-aOuH 

Kanyon  OS  Company.  Inc.            „.. 
\jmm  Coal  Company.  In& 

RF300-10666 
RF304-17e4 

RF300-177 

Moirii  01  Company 

Mi.W^  naMhiilif^  rn          

RF300-e292 

RF292-6 

Puritan  OH  Company.  Inc            _    . 
8aa  laland  GuM  Saivtoa 

nF304-17e6 
RF300-8487 

Slonaa  Tira  «  Supply... 

Tawaa  Aiaa  Sctooia 

Tuck  lonaa  QuH  Satvtoa.. 

RF300-S638 

nFZ72-48462 

RF30O-286 

Van*  U  Jorton..„ 

RF300-10578 
RF30O-80O2 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 


federal  holidays.  They  are  also  available 

in  Energy  Management  Federal  Energy 

Guidelines,  a  commercially  published 

loose  leaf  reporter  system. 

January  Z7, 188B. 

GeocaaB-Bnaity. 

Director.  Office  of  Hearings  and  Appeals. 

[7R  Doc.  89-2721  Filed  2-^-80;  &4S  am] 


Ofllo  of  11— ring  and  Add  sals 


Of 

Onlar  Durina  IIm  PttioA  of  DaeonriMr 
26. 19M,  Through  Januwy  6, 19M 

During  the  period  of  December  26. 
1988.  through  January  6, 1989,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 


period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  daysrof  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays. 

January  27. 1989. 
Georga  B.  Brasnay. 

Director.  Office  of  Hearings  and  Appeals. 

Brown  OH  Company.  Blue  Mound, 
Illinois.  KEE-0169,  Reporting 
Requirements 

Brown  Oil  Company  (Brown)  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  EIA-782B. 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report"  In 
considering  the  Application,  the  DOE 
found  that  Brown's  reporting  burden 
was  not  significantly  different  from  that 
of  other  firms  participating  in  the  EIA- 
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782B  survey.  On  January  6, 1989.  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined 
that  the  exception  request  be  denied. 
|FR  Doc.  89-2722  Filed  2-3-89;8:45ainl 

BnXmO  CODE  •4SO-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  &iergy. 
action:  Implementation  of  special 
refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  the 
disbursement  of  $1,950,756.18  (plus 
accrued  interest]  obtained  as  a  result  of 
settlement  agreements  that  the  DOE 
entered  into  with  the  Lone  Star  Oil  and 
Chemical  Company  (Case  No.  KEF- 
0106).  a  reseller  of  crude  oil.  and  the 
Holly  Corporation  (Case  No.  KEF-0113), 
a  producer  of  crude  oil.  The  OHA  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986). 

DATE  AND  AOOMESS:  Applications  for 
refund  must  be  filed  by  October  31, 1989, 
and  should  be  addressed  to:  Subpart  V 
Crude  Oil  Overcharge  Refunds.  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 
FOR  FURTHiR  INFORMATION  CONTACT: 
Thomas  L  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20565,  (202]  586-2390. 
SUPPtXMENTARY  INFORMATKMI:  In 
accordance  with  10  CFR  205.282(c], 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  sets  forth  the  final 
procedures  that  the  DOE  has  formulated 
to  distribute  crude  oil  overcharge  funds 
obtained  from  the  Lone  Star  Oil  and 
Chemical  Company  and  the  Holly 
Corporation.  The  fiinds  are  being  held  in 
interest-bearing  escrow  accounts 
pending  distribution  by  the  DOE. 

The  OHA  has  decided  to  distribute 
these  funds  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4. 
1986).  Under  the  Modified  Policy,  crude 
oil  overcharge  monies  are  divided 
among  the  states,  the  federal 
government,  and  injured  purchasers  of 
refined  products.  Refunds  to  the  states 


will  be  distributed  in  proportion  to  each 
state's  consumption  of  petroleum 
products  during  the  period  of  price 
controls.  Refunds  to  eligible  purchasers 
will  be  based  on  the  number  of  gallons 
of  petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  must  be  filed 
by  October  31. 1989.  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  The  information  which 
claimants  should  include  in  their 
applications  is  explained  in  the 
Decision,  which  immediately  follows, 
and  in  Ernest  A.  Allerkamp,  17  DOE  i 
85.079  at  8ai77  (1988).  Any  claimant 
that  has  already  filed  a  crude  oil  refund 
application  need  not  file  again. 

Date:  January  31. 1969. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order 

-January  31. 198a 

Names  of  Firms:  Lone  Star  Oil  and 
Chemical  Company.  Holly  Corporation. 

Dates  of  Filing:  March  10. 1988,  July  21. 
1988. 

Case  Numbers:  KEF-0106.  ICEF-0113. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  10  C.F.R.  S  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

On  March  10  and  July  21, 1988.  the 
ERA  filed  Petitions  for  the 
Implementation  of  Special  Refund 
Procedures  (the  Petitions)  with  the 
Office  of  Hearings  and  Appeals  (OHA). 
The  March  10, 1988  Petition  concerns  the 
ERA'S  settlement  of  enforcement 
proceedings  with  the  Lone  Star  Oil  and 
Chemical  Company  (Lone  Star)  and  the 
July  21, 1988  Petition  concerns  the  ERA's 
settlement  of  enforcement  proceedings 
with  the  Holly  Corporation  (Holly).  In 
these  Petitions,  the  ERA  requests  that 
the  OHA  formulate  and  implement 
procedures  for  distributing  funds 
obtained  through  these  settlements.  See 
10  CFR  Part  205,  Subpart  V. 

Lone  Star  and  Holly  have  remitted  a 
total  of  $1,950,756.18  to  the  DOE 
pursuant  to  their  settlement  agreements. 
An  additional  $101,104.46  in  interest  has 
accrued  on  that  amount  as  of  December 
31. 1988.  This  Decision  and  Order 
establishes  procedures  for  distributing 
the  sum  of  this  principal  and  interest  or 
$2,051,860.64,  and  additional  interest 
accruing  in  the  Holly  and  Lone  Star 
subaccounts  after  Diecember  31, 1988. 


During  the  period  June  1978  through 
January  1980,  Lone  Star  was  a  "reseller" 
of  crude  oil  as  that  term  is  defined  in  10 
CFR  212.31.  Lone  Star  was  therefore 
subject  to  the  provisions  of  the 
Mandatory  Petroleum  Price  Regulations. 
10  CFR  Part  212.  The  ERA  conducted  an 
extensive  audit  of  Lone  Star's 
operations  and  found  in  a  Proposed 
Remedial  Order  (PRO)  that  the  firm  had 
violated  applicable  DOE  pricing 
regulations  in  its  sales  of  crude  oil.  The 
PRO  was  issued  as  a  final  Remedial 
Order  (RO)  by  the  OHA  on  August  28, 
1986.  Lone  Star  Oil  and  Chemical 
Company/Michael  A.  McAlister,  14 
DOE  1  83.044  (1986).  Lone  Star  filed  an 
appeal  of  the  RO  on  October  10, 1986. 
Appeal  docketed  No.  86-35-000  (Federal 
Energy  Regulatory  Commission.  October 
10, 1986).  In  order  to  settle  the  claims 
and  disputes  between  Lone  Star  and  the 
DOE  that  were  raised  in  the  RO.  the  two 
parties  entered  into  a  Consent  Order  on 
April  18. 1987  (the  Lone  Star  Consent 
Order).  In  accordance  %vilh  the  terms  of 
that  Consent  Order,  Lone  Star  paid 
$184,267.15  to  the  DOE  on  February  8, 
1988. 

Holly  was  a  "producer"  of  cmde  oil  as 
that  term  is  defined  in  10  CFR  212.31  and 
was  also  subject  to  Part  212  of  the 
Mandatory  Petroleum  Price  Regulations. 
During  the  period  June  1979  through 
December  1980,  Holly  produced  and 
sold  crude  oil  bom  three  properties 
located  in  Goliad  and  Wharton  counties, 
Texas.  The  ERA  conducted  an  extensive 
audit  of  Holly's  operations  and  found  in 
a  PRO  that  the  firm  had  violated 
applicable  DOE  pricing  regulations  in  its 
sales  of  crude  oil.  This  PRO  was  issued 
as  a  final  RO  by  the  OHA  on  March  29. 
1985.  Holly  Energy,  Inc.  and  Holly 
Corporation.  12  E>OE  \  83.036  (1985).  The 
Federal  Energy  Regulatory  Commission 
affirmed  the  Remedial  Order  on 
November  26, 1985.  Holly  Corporation 
and  Holly  Energy.  Inc.,  37  FERC 1 61,187 
(1986).  > 

In  order  to  settle  all  claims  and 
disputes  between  Holly  and  the  DOE, 
the  two  parties  entered  into  a  Settlement 
Agreement  on  July  31, 1987.  The 
Department  of  Justice  agreed  to  the 
Settlement  Agreement,  modified  by  an 
Amendment.  In  accordance  with  the 
terms  of  the  Amendment  to  the 
Settlement  Agreement  Holly  paid 
$1,766,489.03  to  the  DOE  on  April  29, 
1988. 

Neither  the  Lone  Star  Consent  Order 
nor  the  Holly  amended  Settlement 


'  Holly's  action  seeking  iudicial  review  of  the 
Remedial  Oder^as  terminated  when  a  Stipulation 
of  Withdrawal  was  entered  by  the  US.  District 
Court  for  the  District  of  Delaware  on  |une  7. 1988. 
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Agreement  makes  any  provlaion  for  the 
distribution  of  the  funds  remitted  by  the 
those  firms.  In  iU  PeGtions.  the  ERA 
states  that  it  has  been  unable  to  identify 
persons  infured  by  the  aDeg^d 
overcharges  or  the  amount  which  any 
incfividual  may  be  entitled  to  receive. 
The  ERA  therefore  requests  that  OHA 
establish  appropriate  procedures  for  the 
distribution  of  the  funds  remitted  by 
Lone  Star  and  Holly  in  accordance  with 
theprovisions  of  10  CFR  Subpart  V. 

The  Subpart  V  process  is  specifically 
designed  to  be  need  in  sitnations  where 
the  DOB  cannot  readily  identify  the 
persons  who  may  have  been  ininred  as  a 
result  of  actual  or  alleged  violations  of 
the  regolations  or  ascertain  the  amount 
of  the  rciaiid  ea<m  person  should 
receive.  For  a  more  detailed  discussiOB 
of  Subpart  V  and  tfie  anthority  of  the 
OHA  lo  fashion  procedures  (e  distribate 
ref—ds.  see  Office  of  Enforcement,  9 
XXXynSMt^vn^miA  Office  of 
Bnfenement,  9  DOB  ^  KM9  (n&t).  We 
hav*  oemsidered  Ote  BRA'9  reqeeat  to 
implement  Subpart  Vproceduree  wAh 
respect  to  tMe  monies  received  from 
Lone  Star  and  Hotly,  ondhawe 
determined  that  such  procedures  are 
appreprimte, 

I,  Background 

Ob  July  2B.  198B^  as  •  wsaU  of  tho 
courl.«pp(ov«4  Settlement  Affwaent  In 
In  Re:  The  Departmeat  of  Bnetgj 
Stripper  Well  Fifenptkta  Litigation, 
hUXI.  No.  378.  the  DOE  iasoed  a 
Modifiad  Statement  of  Reetitutionary 
Policy  (MSRP)  providing  that  cnule  ail 
overcharge  revenuaa  wiU  ba  dividedl 
among  the  States,  tha  Uaitad  SUtea 
Treaaun.  and  eligible  purckaaeraof 
crude  ou  and  cafiaad  produela.  SI  FR 
27890  (Ai«iiat  4. 1986^  Eighty  paiceol  af 
the  Euods.  and  any  BMnisa  remaining 
after  an  vafid  clahaa  aie  paid,  ata  to  ba 
(fisbursad  eqaaAy  to  the  statea  and 
federal  govenuaeot  fos  iadkect 
restitutiioa.  Tha  OHA  has  been  applying 
the  MSRP  to  all  Subpart  V  proceadiaga 
involving  alleged  crude  oil  violations. 
See  Order  Impleiuentfng  the  MSJv.  SI 
FR  29089  (Augnst  20;  1980).  That  Order 
provided  a  period  of  30  days  fior  the 
filing  of  any  objectioua  to  the 
application  of  the  M^RP.  and  wRultad 
comments  ooncecning  ttie  appropriate 
procedures  to  roliow  in  processing 
refund  applications  in  (jutw  on  renuMl 
proceedinsa. 

Oi»  April  10, 1887,  the  OHA  issned  a 
Notice  analyzing  the  numerous 
coBiMala  whicb  il  receiwedl  hi  respanse 
to  the  AafBSt  1888  Oilier. »  PR  n737. 
The  Notice  set  forth  generalized 
proqeduraa  and  providad  gMJdaace  to 
aaaiat  daiaMnta  that  wisii  to  file  refand 
appneatfons  rer  uihSb  ou  monies  under 


the  Subpart  V  ramilaMoas  All  appH cants 
for  refunda  w(Mild  be  required  to 
document  their  purchase  volamas  of 
petroleum  products  during  tha  period  of 
price  coatrola  and  to  prove  that  they 
were  ix^uced  Iqr  the  aHeged  overchacgss. 
Tha  Notice  indicated  that  end-users  oi 
petroleum  products  whose  businesses 
are  wnrelated  to  the  petroleum  iaduatry 
wfll  be  presimied  to  have  absoibed  the 
crude  oil  overcharges,  and  need  not 
submit  any  further  proof  of  infury  to 
receive  a  refund.  Finally,  wa  stated  that 
refunds  would  be  calculated  on  the 
basis  of  a  volumetric  refund  amount 
derived  by  dividing  crude  oil  violation 
amounts  of  the  total  consumption  oT 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.  The 
numerator  would  include  the  crude  oiT 
overcharge  monies  that  ware  in  the 
DOE'S  escrow  account  al  the  time  ef  tfie 
settlamcat  and  a  portion  of  tha  hads  in 
the  MJ3.L  378  escrow  at  the  time  of  tha 
settlement. 

The  DOE  has  applied  these 
procedaraa  in  noaiezoas  cases  sinea  the 
April  1887  Nolica.  tee.  «.#.  SMI  Oif  Co.. 
17  DOB  f  86J04  fl88i),  and  £hw»f  il. 
Allerkamp,  17  DOE  f  854)79  (1988] 
[AlJerkamp],  and  Ae  procedures  have 
been  approved  by  tha  IWtod  Stales 
District  Cbert  for  the  DMriet  of 
VaikMa  statoa  had  fiiid  a  Mattaa 
the  Coast  daiiahig  that  fta  OHA 
violated  die  Settlenseai  AgMaowrt  hgr 
employing  pse  am  apt  Jena  A  iB^ary  fior 
endHMars  aad  by^  im|»opaiiy  eakalath 

tha  isfcMil  — I  to  baaaedintfaeaa 

proc  n  ndJBge  On  AagMt  17,  M 
Theia  iaaaad  aa  OpinioB  and  Older 
denying  im  Stetea'  hiottan  M.  m 
entirety.  The  aaort  caadodad  that  tha 

OHA  bom  pan^Mtag  dateaate  to 
cimptoy  laaaeaaUa  pissawn'ilioaa  im 
aifhrnitjualy  demaaHieting  ii^farj 
entitling  them  to  a  lehnd."  In  Re:  The 
Departneae<^Eneigf  Stripper  Weii 
SimmptionlMigatiOH^  871 F.  Stipp>.  1318. 
1328  (D.  KaB.  1987).  The  coust  aha  rnied 
that,  aa  specified  i»  the  April  1987 
NoMca,  tha  OHA  could  calculate  mfaiids 
baaed  on  a  portioa  af  the  KUXL.  37% 
overcharges.  Id  ai  132»-a4.  The  stttea 
appealed  tha  latter  ruling,  and  tha 
Teapaiary  Eaurgaacy  Court  ai  Appeals 
affirmed  Judge  Thais'  desiaiea.  in  Re: 
The  Depottaamt  ofBner^  Stripper  Well 
ExempUan  Litigntkm,  3  Fed.  Eaeigy 
CuidaUnaa  1 28JQB  fTeaip.  Emer.  a. 
App^ig88). 

IF.  The  Propeeeo  DecieronB  and  Orders 

On  October  12. 1988.  the  OHA  ieauad 
a  Proposed  Decision  and  Ofdec  (PD&O) 
establishing  tentative  procedusea  to 
distribute  the  alleged  crude  oil  violation 
amounts  obtained  from  Holly.  On 


November  18. 1988.  the  OHA  issued  a 
PD40  astabliaUng  idaotieal  taatativa 
procedMeatodiatribttte  the  aMMies 
obtained  from  Lone  Star.  The  OHA 
tentatively  concluded  that  these  monies 
should  be  distributed  in  accordance 
with  the  MSRP  and  the  April  10. 1987 
Notice.  Pursuant  to  the  MSRP,  the  OHA 
proposed  to  reserve  madatty  20  percaaC 
of  the  alleged  crude  oil  violations 
amounts  to  satis^  elaime  frem  injured 
parties  that  purchased  refined  petroleum 
products  between  August  U^  1073  and 
January  31. 1981  (the  crude  oil  price 
control  period].  "The  remaining  80 
percent  of  the  funds  would  be 
distributed  to  the  state  and  federal 
govenuaenta  for  indirect  teatitalioo. 
Once  all  valid  daiam  are  paid,  by 
remaiiuag  haids  in  the  claims  reserve 
also  would  be  divided  between  the  state 
and  fedetal  gevenuaente.  The  federal 
govemmaat's  share  of  ^  uadaimed 
hinds  will  nttiowte^  ba  dapaaited  into 
the  general  fund  of  the  Trcasaiy  of  tha 
United  States. 

In  the  PDAO's.  dw  OHA  propesed  to 
reqaire  applicanta  for  sefand  to 
document  their  pnrchasa  vohtmas  of 
petrokana  producte  daring  the  period  of 
price  controls  and  to  prove  that  th^ 
ware  in^aied  by  tha  alteged  cradr  oil 
overdiwgea.  The  FDhOTs  stated  that  the 
petroleum  products  whose  businesses 
are  unrslated  to  the  pshileaBi  tedaatiy 
codd  Bsa  a  presampttea  tha*  diey 
abaesbed  Aa  cradaoA  aecfchatgn,  aad 
seed  not  sabaaiC  aagr  fiadmr  praof  of 
tatiwry  to  receive  a  lafandi  The  OKA  abo 
prapaaed  to  eakalate  refum*  so  die 
basis  of  a  vatenetric  refuod  aauant-  aa 
desciibed  ia  tha  April  10. 1887  Noticai 
ComramOa  were  solicited  ragasdiag  the 
tentadfva  diatributioB  pracaas  sat  lords  in 
the  PD&O's. 

///.  Discaasion  of  die  Cornmenta 
Received  < 

No  commanta  %»ete  received  by  the 
OHA  coocamingthe  Lona  Star  PD80.  hi 
response  to  the  Holly  PD*0,  the  OHA 
received  eommests  boat  PhiUp  P. 
Kalodner  as  counsel  for  six  electric 
utilities,  lA  foreign-flsg  sfaqipiag 
companies,  and  four  fwlp  and  paper 
manufacturers.  Mr.  IGslodner's  clients 
are  all  potential  recipients  ef  onida  oil 
refunds.  These  comments  connst  of  a  12 
pays  brief  origiaaMy  filed  by  Mr. 
Kalodner  io  the  OHA  praceedtag 
involving  Salamon  Inc  ei  oL,  Case  No. 
KEF-01Q8  et  oL  (the  Salemoa  brief),  aad 
a  five  page  supplemeatal  briet  In  theae 
comments.  Mr.  Kalodnei  contends  tlial 
the  OHA  should  not  distribute  80 
percent  of  the  alleged  crude  oil  violation 
amounts  to  the  states  and  federal 
government  According  to  Mr.  Kalodner, 


such  a  distribution  will  "preclude  full 
direct  restitution  to  claimants."  Salomon 
brief  at  4.  Mr.  Kalodner  claims  that  the 
20  percent  reserve  is  insufficient  to 
satisfy  all  of  the  legitimate  daims  that 
have  been  or  will  be  filed  in  these 
proceedings.  Mr.  Kalodner  asserts  that 
both  the  DOE  and  the  states  assured  the 
United  States  District  Court  for  the 
District  of  Kansas  that  the  amount 
reserved  for  the  claims  process  would 
be  adequate  to  provide  refunds  for  all 
successful  claimants.  "Having  provided 
that  assurance  in  order  to  obtain 
approval  of  the  Court  of  the  Final 
Settlement  Agreement  and  the  benefits 
to  themselves,  the  states  and  the  DOE 
are  required  by  the  doctrine  of  judicial 
estoppel  to  m^  good  on  that 
assurance."  Salomon  brief  at  5. 

The  arguments  presented  by  Mr. 
Kalodner  in  the  Salomon  brief  have 
been  considered  and  rejected  by  the 
OHA  in  New  York  Petroleum,  Inc.,  et 
al.,  18  DOE  1  85,435  at  88,700-01  (1988) 
{New  York  Petroleum).  As  we  stated  in 
that  dedsion  and  order,  the  arguments 
contained  in  the  Salomon  brief 
concerning  the  alleged  insufficiency  of 
the  20  percent  reserve  are  completely 
unsupported  by  any  solid  evidence. 
Moreover,  it  is  the  position  of  OHA  that 
the  20  percent  set  aside  is  not  a 
discretionary  figure  but  is  the  upper 
limit  for  that  reserve  as  mandated  by  the 
following  terms  of  the  Settlement 
Agreement: 

OHA  may  reserve  a  reasonable  portion  of 
funds  from  each  tudi  proceeding  to  satisfy 
potentially  provable  claims  of  identifiable 
injured  claimants  who  have  not  waived  their 
claims,  but  such  reserve  shall  not  exceed  20 
percent  of  the  monies  in  such  proceeding  and 
amounts  in  excess  of  the  reserve  shall  be 
distributed  wliile  awaiting  completion  of  the 
first  stage  refund  proceedings.  The 
percentage  of  the  reserve  will  be  altered 
*  *  *  periodically  *  *  *  to  reflect  the  amount 
of  reserve  that  is  warranted  and  sufTicient  to 
provide  adequate  funding  for  eligible  first- 
stage  claims,  and  will  be  lowered  as  justified 
by  claims  experience  as  a  consequence  of 
this  Agreement 

Settlement  Agreement  at  IV,B.6, 6  Fed 
Energy  Guidelines  \  90,509  at  90,865 
(emphasis  added). 

Thus  the  OHA  may  not  set  aside  more 
than  20  percent  of  alleged  crude  oil 
violation  amounts  for  direct  refunds  to 
injured  claimants.  The  OHA  may  reduce 
the  size  of  this  reserve,  but  it  may  not 
raise  the  reserve  above  20  percent  of  the 
funds  received.  New  York  Petroleum,  18 
DOE  at  88,701:  A.  Tarricone.  Inc.,  15 
DOE  1 85,495  at  88,893  (1987) 
{Tarricone).  The  remainder  of  the  crude 
oil  violation  amounts  must  be 
distributed  to  the  states  and  federal 
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government  prior  to  the  completion  of 
the  refund  claims  process. 

An  identical  reading  of  this  portion  of 
the  Settlement  Agreement  was  recently 
made  by  the  United  States  District  Court 
for  the  District  of  Delaware  in  Getty  Oil 
Company  v.  The  Department  of  Energy, 
et  al.,  Qvil  Action  No.  77-434  MMS, 
decided  December  28. 1988  {Getty).  In 
that  decision,  the  court  rejected  the 
contention  of  various  amici  petitioners 
that  they  possessed  an  absolute  right 
under  the  Settlement  Agreement  to  the 
availability  of  adequate  funds  for 
successful  individual  claimants.  In  this 
regard  the  court  noted  the  following: 

The  [settlement]  agreement,  however,  does 
not  provide  for  an  upward  adjustment  based 
upon  the  amount  of  claims.  Rather  it  provides 
for  only  a  maximum  reserve  of  20  percent  for 
individual  claimants  and  a  provision  for  a 
downward  adjustment  if  the  20  percent  is  not 
distributed.  Stripper  Well  Agreement  Dkt 
283  at  IV.B.6.  Thus  based  on  the  Stripper 
Well  Agreement  itself  amici  cannot  claim  a 
right  to  a  refund  greater  than  20  percent  of 
the  fund. 

Getty,  slip  opinion  at  14.  Accordingly, 
we  find  no  merit  in  Mr.  Kalodner's 
assertions  concerning  the  inadequacy  of 
the  20  percent  reserve  for  individual 
daimants.' 

As  we  stated  in  the  Holly  and  Lone 
Star  PD&O's,  we  have  decided  to 
reserve  initially  the  full  20  percent  of  the 
alleged  crude  oil  violation  amounts 
subject  to  those  determinations  in  order 
to  ensure  that  sufficient  fimds  will  be 
avaUable  for  refunds  to  injured 
daimants.  We  will  therefore  adopt  the 
procedures  as  proposed  in  the  PD&O's, 
and  order  the  disbursement  to  the  states 
and  the  federal  government  of  80 
percent  of  the  aUeged  crude  oil  violation 
amounts  received  from  Lone  Star  and 
HoUy. 

IV.  The  Refund  Procedures 

A.  Refund  Claims 

After  considering  the  comments 
received  concerning  the  Holly  PD&O,  we 
have  concluded  that  the  $1,950,756.18  in 
funds  involved  in  the  Holly  and  Lone 
Star  proceedings,  plus  the  accrued 
interest  on  these  funds,  should  be 
distributed  in  accordance  with  the  crude 
oil  refund  procedures  previously 
discussed.  Accordingly,  we  have 
.  decided  to  reserve  the  full  20  percent,  or 
$390,151.24,  of  the  alleged  violations 


*  The  comments  submitted  by  Mr.  Kalodner  also 
suggest  that  the  OHA  add  various  amounts  to  the 
numerator  of  the  volumetric  formula  in  order  to 
increase  the  size  of  refunds.  These  suggestions  were 
previously  considered  and  rejected  in  AHerkamp,  17 
IX)E  at  88,174-75.  See  also  New  York  Petroleum.  IS 
DOE  at  88.701.  note  3.  Mr.  Kalodner  has  presented 
no  new  arguments  to  justify  a  reconsideration  of 
those  issues  in  this  determination. 


amounts,  plus  a  proportionate  share  of 
the  accrued  interest,  for  direct 
restitution  to  daimants  that  purchased 
refined  petroleum  products  during  the 
crude  oil  price  control  period.  The 
amount  of  the  reserve  may  be  adjusted 
downward  later  if  circumstances 
warrant  such  action. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  crude  oil 
violations  will  be  modeled  after  the 
process  the  OHA  has  used  to  evaluate 
claims  based  on  alleged  refined  product 
overcharges  pursuant  to  10  CFR  Part 
205,  Subpart  V.  Mountain  Fuel  Supply 
Co..  14  DOE  185,475  (1986)  {Mountain 
Fuel).  As  in  nonnniide  oil  cases, 
applicants  will  be  required  to  document 
their  purchase  voliunes  and  to  prove 
that  they  were  injured  by  the  alleged 
violations,  [i.e.  that  they  did  not  pass 
through  the  alleged  overcharges  to  their 
customers).  We  will  apply  the  standards 
for  showing  injury  that  the  OHA  has 
developed  in  analyzing  non-crude  oil 
daims.  See,  e.g.,  Dorchester  Gas  Corp., 
14  DOE  185,240  (1986).  These  standards 
indude  a  finding  that  end-users  and 
ultimate  consumers  whose  businesses 
are  unrelated  to  the  petroleum  industry 
were  injured  by  a  consent  order  firm's 
alleged  overcharges.  From  our 
experience  with  Subpart  V  refund 
proceedings,  we  believe  that  potential 
claimants  %vill  fall  into  the  following 
categories:  (1)  End-users,  i.e.,  consumers 
who  used  refined  petroleum  products; 
(2)  regulated  non-petroleum  industry 
entities  that  used  refined  petroleum 
products  in  their  businesses,  or 
cooperatives  that  purchased  refined 
petroleum  products  for  their  businesses; 
and  (3)  refiners,  resellers  or  retailers 
who  resold  refined  petroleum  products. 

In  establishing  the  procedures  which 
govern  this  refund  proceeding,  we  adopt 
certain  presumptions  that  will  permit 
daimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expense  and  will  enable  the  OHA  to 
consider  refund  applications  in  the  most 
efficient  maimer  possible.  American 
Pacific  International,  14  DOE  1 85,158 
(1986).  First  we  presume  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  refined  products  made 
during  the  period  of  crude  oU  price 
controls  and  that  refunds  should 
therefore  be  made  on  a  volimietric  per 
gallon  basis.  A  volumetric  refund 
assumption  is  soimd  because  of  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-%vide  basis  in 
determining  its  prices. 

We  also  adopt  a  number  of  injury 
presumptions  that  will  simplify  and 
streamline  the  refund  process  These 
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certain  appUcuU  catafwics  ftMB 
provlag  UMt  they  waia  inivfed  by 
Hotty'ft  alhgiwl  wiifrhaiyi  AfpBcinli 
who  wart  aiwi-aaara  or  ukiaata 
coaaumatt  ol  patrolaum  ptadocta^ 
whosa  bwainaaa  aia  untaJatod  to  IIm 
petrolaunt  industry,  aad  wko  waia  aol 
tubjact  to  the  DOEprtea  lagulationa  are 
presuiaad  to  have  abaorbed  catbar  tbaa 
pasted  on  allngii  crade  ail  overcbatgM. 
In  otdac  to  lacaiva  a  refaad.  end-utara 
need  not  submit  any  bittbar  avidanca  of 
injury  beyond  volaaaaa  of  praduct 
purchaaed.  See  romcana;  IS  D(^  at 
88J83-0&  The  tad-ut«r  pret«aq>tien  of 
injury  is  rabuttabla.  bowavet.  Bmj 
HoJdiag  CoapoBy,  16  DOR186^406  at 
88,797.  If  an  inteiastad  party  subaiita 
evldenca  wbicb  is  of  tiifficient  weight  to 
cast  serious  doubt  on  the  endmaar 
ptaaumptioa.  tba  applicaat  will  be 
laqoirad  to  ptoduoe  further  evidaace  of 
injury. 

Pima  eotaida  the  petralawM  iadualiy 
wboae  pricea  for  goeiiiB  and  aarvicee 
ware  legulatad  by  a  gevanoMat  attncy 
or  by  the  tenna  of  a  caopsaattva 
agraasMBt  aaad  aot  dsmnastrate  iaiafy 
as  a  raaaU  of  aHagfd,  twisi chtrps  tn 
rafiaad  praducta.  Wa  Witt  rt^aira  Mwh 
applicant  to  cattify  that  Ihay  wil  paaa 
any  refupdiacaivedAranib  totbek 
CBStonata  and  piowlda  ua  with  a 
detailed  eKplaaatioa  ti  haw  they  plea  to 
accomplish  diia  lastitHtieB.  We  Witt  abo 
require  them  to  ej^laia  bow  they  wiU 
notify  tba  appropriate  regulatory  body 
or  membership  yoap  of  their  receipt  of 
the  refund  money.  See  Office  ii  Special 
Couoaei,  9  DOE  ftt^SSft  at  85^213  (198aV 
A  cooparativa'a  satea  of  petroleum 
products  to  BOB-Biembera  will  be  tioatad 
in  the  same  mannaf  aa  salea  by  other 
resellers.  Cooperativea  should  thetefere 
provide  the  DOE  with  a  bceakdawn  of 
their  sales  volumes  to  members  and 
non-members. 

Reseller  and  tetailerriaimaata  muat 
submit  detailed  evidence  of  ii^ury.  and 
may  not  rely  oa  the  ptatHBiptioaa  of 
injury  utiliiad  in  re&nd  cases  involving 
refined  petroleum  products.  They  can, 
however,  use  ecanometric  evidence  of 
the  type  employed  by  the  OHA  in  the 
Stripper  Well  Report  Applicaata  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  ooe  of  the  escrows 
established  ia  the  Settlesoent  Agreement 
have  waived  their  rights  to  apply  for 
crude  oil  refunda  under  Subpart  V.  Bdee 
Cascade  Corp..  1ft  DOE  \  86014  at  88^411 
(1987):  Sea-Land  Service.  Imu,  Ift  DOE 
1  85,496  at  88,9n  a  1  (1967). 

Refunds  to  eligible  rlnimnats  who 
purchased  refined  petroleum  preducta 
will  be  calculated  o»  the  baaia  of  a 
volumetric  lafiud  amount  derived  by 


dMdiaf  die  ccmbined  Lone  Star  and 
Holly  refund  peai  of  tUSaja&ia  by  the 
total  oooaamiiliaB  oi  petraleoB  products 
iB  the  Uidltd  States  itaiat  Hk  crede  til 
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refined  pioducta  parcbaaad 
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2,OaOJ87J36,800><0;60eQ0688BS). 

As  we  stated  in  previous  Dedsioaa,  a 
crude  oil  refund  appBcant  will  be 
required  to  submit  only  eae  applicatjen 
for  crude  oil  evtubergt  faada  See 
/IHiiit— y  17DOBatftiJP».Aaypary 
thai  hae  picwioMly  svbnitttd  a  tanBo 
appHcatioB  in  crade  on  refund 
proceedings  need  not  fEle  anodier 
applfottion;  that  appBcation  wiD  be 
deemed  to  be  filed  in  aD  crude  oil 
proceedings  finalized  to  date.  The 
vohMBetric  refund  amount  wiH  be 
increased  as  additfunaf  crude  oil 
violation  aiuuuiita  are  recefved  in  oie 
future.  Applicants  may  be  leijulied  to 
submit  additional  information  to 
docaneirt  their  refund  clafnia  for  these 
futtire  amounta.  Notice  of  any  additional 
amounts  available  in  the  fotmeariB  be 
pubiisned  in  the  Ftadtrv  Register. 

Any  party  wlio  has  not  prevfonsly 
submitted  a  renmn  application  in  nie 
crude  oil  refand  pioceedlug  may  submit 
such  an  ap^catien  to  the  OHA  at  tnis 
tme.  lae  appncatfon  snonld  spectncsl^^ 
ioeMi^f  the  vonmes  or  peBoleunr 
producta  lor  wfaidt  a  reAnd  is  bebig 
claiaaad  and  pravido  inronnetien 
coocendng  the  appKeanft  nae  of  the 
petroleum  products.  Several  recent  OHA 
decisions  have  contained  detaded 
discussions  of  the  suggested  contents  of 
a  crude  oil  refund  appRcation.  New  York 
Petroleua,  1ft  DOE  at  88J04-06( 
AJlerkamp,  17  DOE  at  88^77;  Thrricone. 
15  DOE  at  88,888.  AH  applicatioae 
should  be  typed  or  prioted  and  ckacly 
labelled  "Application  for  Crude  Oil 
Refund."  Each  applicant  mast  submit  an 
original  aad  one  copy  of  the  application, 
which  should  be  m^Ied  to  the  fallowing 
address: 


Entitlements  Pragrmm  to  equaUn 
benefit*  of  crude  oil  price  control* 
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Subpart  V  Crude  Oil  Overcharge 
Ralanda,  Office  ef  Hearings  and 
AppeaaK  U.S.  Department  or  Etaetgy, 
1000  kdapandence  Avenue,  SW., 
WaaMnglon,  DC  2068S. 
Although  an  appRcant  need  not  use 
any  speciaf  appfiostion  farm  to  apply  fsr 
a  crude  oA  refond,  a  suggested  form  has 
been  prepared  by  dte  OHA  and  nuy  be 
obtained  by  sending  a  written  request  to 
the  address  listed  above. 

&  PaymeM  to  the  Stotee  aad  the 
Federal  Covemmeai 

Under  the  terms  of  the  MSRF,  the 
remaining  80  percent  of  the  Lone  Star 
and  Hd)y  payments  to  the  DOE.  or 
tl.S6fte04.9«,  pha  $89^83.57  in  interest 
through  December  31, 1808;  or 
$1,641,488.51.  wffl  be  (fisbnaed  equally  to 
the  state  aad  fedtrat  gevciwnsHta  far 
taidirect  reatituHen.  We  wiR  Aeet  Ae 
DOB'S  OOke  ol  IheCentroBer  to 
separate  and  divide  Aie  ameoBt,  and  to 
dtotribute  $82a744^26tD  the  sIMea  eruck 
ail  tracldng  account  and  tBaoi7iM:20  to 
the  federal  government  erade  eA 
tracking  account.  The  state*  and  Ae 
federal  gevemnMnI  wiH  also  redve  80 
percent  of  the  interest  aecndnf  in- the 
Long  Star  and  HoMy  saUaM^Huita  from 
Jaauary  1, 1900  dtreagh  the  date  on 
which  tbe  fands  are  fransferred.  In  the 
near  future,  we  wiA  ieeae  a  PscisioH  and 
Order  directing  die  DOE**  Office  ef  the 
Controtter  to  tnake  the  appropefate 
disbursements  to  the  individoe)  state* 
from  tbair  respective  subaccount.  TUs 
figure  Order  is  aecaaaary  to  improve  oar 
ability  to  track  tbe  various 
diaburaeaaenta  to  the  states.  Rcfaads  to 
the  Btatcs  will  be  b>  proportien  ta  the 
coiManption  of  petrolemn  product*  in 
each  state  during  the  period  of  price 
controls.  The  share  or  ratio  of  the  ftmds 
which  each  state  wiH  receive  is 
contained  in  E^ihihit  H  of  the  Settlement 
Agreement.  WhAi  disbursed,  these 
funds  wiQ  be  suEtject  to  the  same 
limitations  and  reporting  require menta 
as  all  other  crude  oil  moaiea  received  by 
the  state  under  the  Settlement 
Agreement. 

It  is  Therefore  Ordered  Thatr 

(1}  Appltcatfons  far  Reftmd  from  the 
alleged  crude  oil  overcharge  funds 
remitted  by  the  Lose  Star  Oil  and 
Chemical  Company  and  the  FMly 
Corporation  may  now  be  filed. 

(2)  All  applications  submitted 
pursuant  lo  para^apb  fl)  above  must  be 
filed  no  later  than  October  Jl,  'NOO.  Any 
party  diat  hae  previously  submitted  an 
appfication  for  relVmd  ftem  crude  o^ 
overcharge  funds  need  not  file  another 
application,-  that  appBcation  wiH  be 
deemed  to  be  Med  in  tfy*  and  aff  other 
crude  oil  proceeding  finalised  to  date. 


(3)  Tbe  director  of  Special  Acceuats 
and  Payroll  Office  of  Departmental 
Accauating  aad  Pfamncial  Systems 
Devekpaatni  Office  of  the  Confreller. 
DepartaatRt  of  Energy,  shall  take  ri( 
steps  aeceatary  to  traaafer,  paraaant  to 
Paragraphs  (4K  (5)  and  («)  bdow,  aft  of 
the  bands  from  tlw  following 
subnccouatg 
Lone  SlarOil  and  Chemieal  COm 

AccoanI  No,  OAOgCOtnoo 
Holly  CorporathNt.  Account  Nn 

scocooaiow 

t4)  The  Director  ef  Speciaf  Accounts 
aad  Payrott  rimH  transfer  $820,744.20  of 
the  fund*  obtained  porsuant  to 
paragraph  (J)  above,  phis  mterest  which 
accrues  on  the  amewil  from  fanoery  1, 
1989  to  the  dale  of  the  transier.  iato  te 
subaccount  deaasBinatcd  't>ude 
Traddng-States,"  Naariier 

ootfneooaw. 

(5)  The  Director  of  Spedal  Accomts 
and  PayroU  shai  transier  the  same 
amount  of  fuada  as  tJhat  indicated  in 
paragraph  (4)  above  iato  the  sataacceoat 
denominated  "Crude  Traekng-Fedend," 

Number  gooDoeaaew. 

m  The  Oisactor  ef  Special  Accoanta 
and  Payrott  shall  traarfer  $<to,»2.13  of 
the  funds  obtained  pursumit  to 
paragraph  (a)  above,  plus  iatoest  which 
accrues  on  the  amoimt  from  January  1. 
1989  to  the  date  of  traaafer,  into  the 
subaccount  denominated  "Crude 
Trsckiag-Claimants  2."  Nurabo- 
99gDOE006Z. 

Dbtc.  Jm— ry  3U  IStft 
GMirgeK  Bnnwy, 

Dinetor.  Offiee  offfeai  iKga  and  Appeals. 
(FR  Doc  89-2717  PBted  2-t-Wi  8:45  atnf 
swjjNq  coos  ««M  01  a 


Propoaed  nafcintf  Pwceduraa 

AQCMCV:  Office  flf  Heering*  nd 
Appeals.  Depgtawnt  of  Eaergy. 

ACnon:  Notk»  ef  Special  Refand 
Procedtae*. 
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K  Tbe  Office  of  Hearings  aad 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  annoimces  the  proposed 
procedures  for  disbursement  of  $198.7 
million,  plus  accrued  interest,  in  crude 
oil  overdiargie  funds  obtained  from 
Getty  Oil  Company.  Tbe  OHA  proposes 
to  distribute  the  funds  in  accordance 
with  the  faouary  18, 1989  Order  of  the 
United  States  District  Court  for  the 
District  of  Delaware,  as.  well  as  the 
DOES  Modified  Statement  of 
Restitutionary  Policy  Conceiaiag  Crude 
Oil  Overcharges.  51  FR  27899  (Av^ist  4. 
1988). 

DATS  AND  ADOana:  CoBunents  auMt  be 
filed  in  dupficat*  wikfaia  30  days,  from 


the  date  of  pablicatiaa  et  thie  notioe  io 
the  Fadaral  Bi^staa  md  sheuld  be 
addressed  toi  Office  of  Hearings  and 
Appeals.  D.&  Department  of  Energy. 
1000  Tadependsnce  Avenue.  SW., 
Washington.  DC  2068&  The  fibfa« 
deadline  for  eoauaenta  will  be  steictly 
observed.  All  comaieBts  sbould  di^riay 
a  cnnspicnom  reierenca.to  Caae  Nwnhcr 
KEF-0U4. 


RNTI 

Thomaa  Q.  Mann.  Ekepoty  Dkectar. 
Roger  Khirfeld.  Assistant  Director. 
Office  of  Haatiaga  and  Appeala,  1009 
Independence  Avenue.  SW., 
Washington.  DC  2056&.  (202)  686-2004 
(Mann);  586-2383  (Klu^ld). 
immmniTAWT  mronnaiioN  lu 
accordaace  with  10  CFR  206.282(1^. 
notice  ia  herein  given  of  the  issuance  of 
the  Proposed  Dcdaian  and  Order  set  eat 
belarw.  The  Proposed  Decision  sets  forth 
the  procedurea  that  the  D0£  has 
tentatively  formalated  to  disfribute 
crude  oil  overcharge  binds  obtained 
from  Getty  Oil  Company.  The  funds  are 
being  held  in  interest-bearing  escrow 
accounts  pending  distributioa  by  the  < 
DOR 

The  DOE  proposes  to  distribute  these 
funds  in  accordance  with  the  January  1ft, 
1989  Order  of  the  United  States  District 
Court  for  the  District  of  Delaware  and 
the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
OH  Overchaiges,  51  Fed.  Reg.  27899 
(August  4, 1988J  (the  MSRP?.  Under  the 
MSRP,  crude  oil  overcharge  fonds  are 
divided  among  the  states,  the  federal 
government  and  injured  purchasers  of 
refined  products.  Under  die  plan  we  are 
proposing,  refunds  to  tbe  states  would 
be  distributed  in  propmtion  to  each 
state's  consumption  ef  petroleum 
products  during  the  peiiod  of  price 
controls.  Refunds  to  eligible  ptvchasers 
would  be  based  on  the  number  of 
gallons  of  petroleum  products  which 
they  purchased  and  the  extent  to  which 
they  can  demonstrate  mjury. 

Ai^bcatioo*  for  refond  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  cbdme  is  authorized. 

Any  QMOxber  of  the  public  atay  submit 
written  comments  regarding  the 
proposed  refund  precedure*. 
Commenting  parties  are  requested  to 
submit  two  copies  of  dieir  ceounent& 
Comments  sBost  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Fadasat  Register  and  should  be  aeat  to 
the  address  set  forth  at  tbe  beginning  of 
this  notice.  Al  comments  recebred  will 
be  availf^le  for  public  inwpw^tion 
between  tbe  liours  of  1  pja.  and  5  pjo.. 
Monday  through  Friday,  except  Federal 
holidays,  in  the  PuUie  Reference  Room 


of  the  Office  of  Hearings  and  Appeals, 
located  in  ream  1E-2M,  1980 
Independence  Avenue.  SW., 
Washington.  IX:  20686. 
Date:  February  2. 1988. 
GMqaB^Ewnay. 
Director.  Office  of  He*riagsaadAppaota>. 

Propoaed  Dedaian  and  Otdar 


Imphmentetioa  e(  Special  Befuad 
Procedures 

February  2. 1980. 

Name  of  Fum;  Getty  Oil  Company. 

Date  of  Filing:  {anuary  31, 1900. 

Case  Number:  KEF-4124. 

Under  the  paoeadonl  rtgnlatinna  of 
tbe  Department  ef  Energy  (DO^  10  CFK 
Part  206.  Subpart  V,  the  Bcaaontic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  «id 
Appeala  (OHA)  formulate  and 
implesMBt  refund  procedorea  t» 
distribute  funds  received  as  a  result  ef 
enforcement  proceedings.  These 
procedures  are  uaed  to  refund  monies  ta 
those  injured  by  actaai  or  alleged 
violatioiM  of  the  DOB  price  ugidntiiMMi 

The  HtA  has  filed  a  Petition  for  die 
Irapiemcalatian  of  Special  Refond 
Precedares.  for  crude  oil  overcharge 
fands  obtamed  bom  Getty  Oil  Company 
(Getty).  Getty  remitfad  dMse  fend*  to 
the  United  States  District  Coort  for  die 
District  of  Delawwe  a*  restiHrtfon  for  it* 
violations  of  the  crude  vA  prodacer  price 
regslation*  formerly  eodffied  in  TO  CFR 
Part  212.  By  Order  ef  the  ifistriet  coorf 
dated  faimary  18. 1909.  $196.7  mfllion 
was  transferred  to  die  EMDB  for  ultimate 
distribution  to  the  states,  die  federal 
govemm^  and  individual  daimants.  * 
This  Proposed  Decision  and  Order  sets 
forth  the  OHA's  plan  to  distribute  these 
funds  in  aceoidance  with  the  distritrt 
court's  Order.  Comments  are  sobctted. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refonds 
are  set  forth  in  lOCFJL  Part  206, 
Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  the  DOE 
cannot  readily  identify  the  persons  who 
may  have  been  injured  as  a  result  of 
violations  of  tbe  regulations  or  ascertain 


*  A  total  a<  tUSjasaaua  «*••  ackMBy 
transferred  to  the  OOE  a*  of  iemnanr  IS.  MSSl  TWa 
lo  United  State*  1>eaawy  BIAl  «ntfc  a  vaine  of 
S?0.29MUD<a«>— atoliaiMfaierftothrDOEbat 
th«  TreaturrKOi  an  bain*  Mi  br  Ike  Baolc  of 
Delawara-UDtil  ItaeirBatiailyditeaf  PkfaiBafy  Sk 
ISSe.  At  that  time,  tbeae  prooeeds  wiil  be 
traiwierred  to  (be  tXlE.  The  (fiatridoowl  retaisatf 
an  additioaal  MSaOSOin  Gettr  evercbai^  fund* 
pendng  teaehitiaa  of  Ike  etatea' 
exemptMs  ben  *■  aiaiiai all  alive  i 
We  propoae  too^y  the  precadaaaa  iDOia  I 
and  Order  to  any  of  (he  retained  findi  that  owy  be 
transfened  la  Ike  DOE  ia  Sie  htwe 


5672 


Federal  Regfater  /  Vol.  54.  No.  23  /  Monday.  February  6.  1989  /  Notices 


the  amount  of  the  refund  each  person 
should  receive.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion  refiuds, 
see  Office  of  Enforcement,  9  DOE 
\  82.508  (1981).  and  Office  of 
Enforcement,  8  DOE  \  82.597  (1961).  We 
have  considered  the  ERA'S  request  to 
implement  Subpart  V  procedures  with 
respect  to  the  monies  received  from 
Getty,  and  have  determined  that  such 
procedures  are  appropriate. 

L  Backg^und 

On  August  12. 1978,  the  Deputy 
Administrator  for  Compliance  of  the 
Federal  Energy  Administration  issued  a 
Remedial  Order  to  Getty,  finding  the 
firm  in  violation  of  the  crude  oil 
producer  price  regulations.  The  DOE'S 
Office  of  Administrative  Review,  the 
OHA's  predecessor,  affirmed  the 
Remedial  Order  on  appeal  and  ordered 
Getty  to  remit  185  million  plus  interest 
as  restitution  for  its  violations.  Getty  Oil 
Co..  1  DOE  1  aaiOZ  (1977).  After 
determining  that  "persons  adversely 
affected  by  the  Getty  overcharges 
cannot  be  identified  by  reasonable 
measures,"  the  DOE  concluded  that  the 
Getty  overcharges  should  be  paid  to  the 
United  States  Treasury,  t>ecause  such  a 
ramedy  would  compensate  "the  ultimate 
victims  of  Getty's  unlawful  conduct  the 
public  at  large."  Id.  at  8a537. 

The  United  States  District  Court  for 
the  District  of  Delaware  affirmed  the 
DOE's  order  as  to  all  substantive  issues, 
including  the  payment  of  overcharges  to 
the  Treasury.  Getty  Oil  Co.  v.  DOE.  569 
F.  Supp.  1204  (D.  Del.  1983).  In  1984,  the 
Temporary  Emergency  Court  of  Appeals 
(TECA)  aflTirmed  that  ruling  regarding 
Getty's  liability,  but  remanded  the 
question  of  appropriate  remedy  to  the 
District  Court.  749  F.2d  734  (TECA  1984). 
cert,  denied,  496  U.S.  1209  (1965).  TECA 
directed  the  District  Court  to  hold  the 
overcharge  funds  in  an  interest-bearing 
account,  and  ordered  the  DOE  to 
reconsider  the  proper  remedial 
distribution  of  the  funds,  taking  into 
account  the  rights  of  any  party  to  the 
funds.  749  F.2d  at  739. 

Subsequently,  on  July  7, 1986,  the 
United  States  District  Court  for  the 
District  of  Kansas  approved  the 
Settlement  Agreement  for  distribution  of 
$1.4  billion  in  crude  oil  overcharge  funds 
resulting  from  the  Stripper  Well 
Litigation.  In  Re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  653  F.  Supp.  108  (D.  Kan. 
1966).  Pursuant  to  that  Agreement,  the 
DOE  issued  a  Modined  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986)  ("the  MSRP").  The  MSRP  provides 
that  crude  oil  overcharge  funds  in  the 


DOE  escrow  at  the  time  of  the 
Agreement,  as  well  as  crude  oil  funds 
obtained  by  the  DOE  in  other  pending 
administrative  and  court  proceedings, 
would  be  divided  among  the  states,  the 
federal  government  and  injured 
purchasen  of  refined  petroleum 
products.  Under  the  MSRP,  up  to  20 
percent  of  these  crude  oil  overcharge 
funds  are  reserved  initially  to  satisfy 
valid  claims  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of 
the  funds,  and  any  monies  remaining 
after  all  valid  claims  are  paid,  are 
disbursed  equally  to  the  states  and 
federal  government  for  indirect 
restitution.  The  Stripper  Well 
Agreement  expressly  stated  that  the 
MSRP  would  be  applied  to  any  funds 
obtained  in  the  Getty  litigation  "to  the 
extent  that  the  funds  arising  out  of  such 
matters  are  determined  to  be  Alleged 
Crude  Oil  Violations  funds."  Stripper 
Well  Agreement  at  1 1ILB.6. 6  Fed. 
Energy  Guidelines  \  90.509  at  90.662. 

On  July  17, 1966.  die  DOE  completed 
its  reconsideration  on  remand  of  the 
Getty  proceeding,  and  recommended  to 
the  Delaware  District  Court  that  the 
Getty  overcharge  funds  were  crude  oil 
violation  amounts  and  should  be 
disbursed  on  the  same  basis  as  set  forth 
in  the  Stripper  Well  Agreement.  Getty 
Oil  Co..  14  DOE  1  83,033  at  88,284  (1986). 
That  is,  80  percent  of  the  funds  would  be 
divided  equally  between  the  federal 
government  and  the  states,  and  20 
percent  would  be  reserved  for 
restitution  to  individual  claimants. 
Claims  for  direct  restitution  would  be 
administered  under  Subpart  V  purauant 
to  the  MSRP.  Id.  at  86.283-84. 

On  Febraury  16. 1988.  the  states  and 
DOE  filed  a  Joint  Stipulation  on 
Disbursement  with  the  Delaware 
District  Court.  That  Stipulation 
recommended  that  the  court  adopt  the 
remedy  suggested  by  the  DOE  as  the 
appropriate  disposition  of  the  Getty 
overcharge  funds.  In  an  Opinion  dated 
December  28, 1988,  the  court  adopted 
the  remedy  proposed  in  the  DOE's  1986 
recommendation  and  approved  the  Joint 
Stipulation,  finding  it  "reasonable, 
equitable  and  fair."  Getty  Oil  Co.  v. 
DOE.  No.  77-434,  slip  op.  at  20.  The 
actual  Order  transferring  the  Getty 
funds  to  the  DOE  for  disbursement 
according  to  the  Subpart  V  regulations 
was  dated  January  18, 1989.  It  directed 
the  DOE  to  distribute  40  percent  of  the 
Getty  overcharge  funds  to  the  states, 
and  40  percent  to  the  DOE.  The 
remaining  20  percent  of  the  funds  were 
to  be  set  aside  for  distribution  to 
claimants  pursuant  to  the  Settlement 
Agreement  and  the  MSRP. 


n.  The  Proposed  Refund  Procedures 

In  accordance  with  that  January  18. 
1969  Order,  we  now  propose  to  apply 
the  procedures  set  forth  in  the  MSRP  to 
the  Getty  crude  oil  overcharges.  We 
propose  to  apply  these  procedures  to  the 
entire  $198.7  million  transferred  to  the 
DOE,  plus  any  interest  which  accrues  on 
that  amount.  As  directed  by  the  court, 
we  will  reserve  initially  the  full  20 
percent  of  the  Getty  overcharge 
amounts,  or  $39.74  million  plus  interest, 
for  direct  restitution  to  claimants.  Any 
portion  of  this  20  percent  reserve  which 
is  not  ultimately  distributed  in  this 
manner  will  be  divided  equally  between 
the  states  and  the  federal  government. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  in  this  proceeding 
will  be  modeled  after  the  process  the 
OHA  has  used  in  Subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products. 
MAPCO.  Inc..  15  DOE  \  V&JOfff  (1966): 
Mountain  Fuel  Supply  Co^  14  DOE 
\  85,475  (1986).  As  in  non-crude  oil 
cases,  applicants  «vill  be  required  to 
document  their  purchase  volumes  and  to 
prove  that  they  were  injured  as  a  result 
of  the  violations. 

Applicants  who  were  end-users  or 
ultimate  consumera  of  petroleum 
products,  whose  businesses  are 
unrelated  to  the  petroleum  industry,  and 
who  were  not  subject  to  the  DOE  price 
regulations,  are  presumed  to  have  been 
injured  by  any  crude  oil  overcharges.  In 
order  to  receive  a  refund,  end-users 
need  not  submit  any  further  evidence  of 
injury  beyond  volumes  of  product 
purchased  during  the  period  of  price 
controls.  See  A.  Tarricone.  Inc.  15  E>OE 
1  85,495  at  88.893-96  (1987).  The  end-usei 
presumption  of  injury  is  rebuttable, 
however.  Berry  Holding  Co..  16  DOE 
1  85,405  at  88.797  (1987).  If  an  interest 
party  submits  evidence  which  is  of 
sufficient  weight  to  case  serious  doubt 
on  the  end-user  presumption,  the 
applicant  will  be  required  to  produce 
further  evidence  of  injury.  New  York 
Petroleum.  Inc.,  18  DOE  1 85,435  at 
88,702-03  (1988). 

Reseller  and  retailer  claimants  must 
submit  detailed  evidence  of  injury,  and 
may  not  rely  on  the  presumptions  on 
injury  utilized  in  refund  cases  involving 
reflned  petroleum  products.  They  can, 
however,  use  econometric  evidence  of 
the  type  employed  in  the  OHA  Report  of 
the  United  States  District  Court  for  the 
District  of  Kansas  in  the  Stripper  Well 
Litigation,  6  Fed.  Energy  Guidelines 
1 90.507  (June  19, 1985).  Applicants  who 
executed  and  submitted  a  valid  waiver 
punuant  to  one  of  the  escrows 
established  in  the  Stripper  Well 
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SettlesMat  A^aeacot  have  waived 
their  rig^N  to  apflij  ior  crads  oil  reimda 
under  Subpart  V.  Boisa  Ctmcade  Cotpi 
16  DOE  1 86,214  at  86;411  (1987). 

R^ands  to  eligible  rtaimants  who 
purchased  refined  peteoleMU  pco^cl* 
will  be  calculated  oa  the  baaia  ei  a 
voluBsatric  refund  amoant  derived  hy 
dividing  the  crude  oil  violatioB  aasnaats 
involved  in  this  determinatioB  ($198.7 
million)  by  the  total  eanauBf  ties  erf 
petroleum  prodacte  i»  the  Uaited  States 
during  the  p«iod  of  price  coaiMlIm 
(2.020,907,335,000  gaUoaa).  Motrntain 
FucA  U  DOE  at  88wB8e  &4w  Thia  yields  a 
volumetric  refuad  aaaount  cl  $0.0000083 
per  gallon.  Wa  propose  to  ad^  a 
deadline  of  Octobo'  31, 1988  tat  tefund 
applications  sabmitted  parsuant  to  Ikia 
determination. 

Aa  we  stated  in  previous  DecisioBa,  a 
crude  oil  refund  applicant  wiU  be 
required  to  submit  only  one  applkation 
for  crude  oil  overcharge  fusula.  See 
Erme8tAAJIeckawp.l7DOE,\8&JJ7^»i 
88.176  (1988).  Any  party  that  has 
previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 
applicatiao;  that  appiicatie*  wS  be 
deemed  to  be  filed  in  this  proceeding  as 
well.  The  vohunetric  refund  aaMiunt  wriD 
be  increased  as  additianal  erade  oil 
violation  amounts  are  received  in  the 
future.  Applicants  may  be  required  to 
submit  additional  iaformation  to 
document  their  refund  claims  for  these 
fuhtre  aieants.  Notice  of  any  additional 
amounts  available  m  die  fatne  wiV  be 
published  io  Ae  FaJsral  Reg^stss. 

B.  Pdynmnis  to  the  States  aadP^derol 
Govenumeat  Pwaoant  to  the  Oder  ef 
the  Delaware  District  Court,  we  wiB 
direct  that  the  remaining  80  percent  of 
the  Getty  overcharge  fiinds.  or  $158.95 
million  plus  interest  be  disbursed  in 
equal  shares  to  the  states  and  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share  or 
ratio  of  the  funds  which  each  state  will 
receive  is  contained  in  Ekhibit  H  of  the 
Settlement  Agreement.  These  buuls  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  aU  other  crude 
oil  monies  received  by  the  states  under 
the  Settlement  Agreement 

Before  taking  the  actions  we  have 
proposed  in  dds  Decision,  we  intend  to 
publidxe  our  proposal  and  solicit 
comments  regarding  the  claims 
procedure  for  the  20  percent  fund 
reserved  for  direct  restitvtion  to 
individual  claimaata.  Saeh  comments 
should  be  filed  witk  the  OHA  withiB  30 
days  e{  pafakcatioQ  of  tUa  Ptopoaed 
Decisioa  and  Osder  is  Use  FaJmnl 


RegistiBr.  The  Ming  deadline  for 
comments  will  be  strictly  observed. 
It  Is  Therefore  Ordered  Thet: 
Hie  renuMi  amount  remitted  by  Getty 
Oil  Company  to  the  United  Slates 
District  Court  for  the  District  of 
Delaware,  end  transferred  to  the 
Department  of  Energy  by  Order  of  that 
court  dated  January  18, 1969,  shall  be 
disbiouted  in  accordance  widi  die 
foregoing  Decision. 
(FR  Doc.  89-2n8  Ffled  2-3-80;  S:45  am) 
aajjNB  cooe  S48S41-U 


ENVIRONMENTAL  PROTECTIQM 
AGENCY 

[FRL-a814-6I 

AQoncy  kifufiiMtion  CoHoctfon 
ActtvWn  UndM- 0MB  Review 


;  EBviroDmental  Protection 
Agency  {EPA):    . 

;  Notice. 


:  fa»  compiianee  witii  tlie 
Pajwrwock  Redaction  Act  (44  USC 
3501  et  8eq.\,  tlas  notice  amaoance*  an 
extension  of  the  deadline  for  pub&: 
conunent  en  the  Information  CoBectioa 
Requests  (ICRs)  abstracted  bdow  that 
were  submitted  to  the  Office  of 
Management  and  Budget  (CMB)  for 
review  and  comment  Public  coraments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  diese  collections  of 
informatioa.  inchiding  suggestions  for 
reducing  die  burden,  must  be  received 
by  March  3, 1989. 
SU^PLEMENTARV  WSFOWMaTIOII. 

Office  el  Solid  Waata  aad  Emergeacy 
Reaponae 

Title:  Accidental  Release  Information 
Program  (EPA  ICR  #1331;  OMB  #2050- 
0065).  This  is  a  renewal  of  a  currendy 
approved  collection. 

Abstract  The  Accidental  Release 
Information  Pro^^m  (ARIP)  applies 
trigger  criteria  (death/injury,  large 
releases,  and  firisquent  releases  of 
chemicals  above  the  RQ)  to  select 
certain  hazardous  substance  releases 
reported  to  the  National  Response 
Center.  Facilities  responsible  for  the 
selected  releases  are  required  to 
complete  and  return  a  questionnaire 
which  asks  for  more  detailed 
information  on  the  causes* 
consequences  and  prevention  practices 
in  place  at  the  time  of  the  release. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  27  hours  per 
respondent  Thta  estimate  includes  tioie 
to  read  the  instructions,  gather  existing 


informatioR,  and  prepare  and  submit  the 
final  questionnaire. 

Respondents:  Ownere/operators  of 
facilities  with  accidental  releases. 

Estimated  No.  of  Respondents:  1425. 

Estimated  Total  Annual  Borden  on 
Respondents:  38,475  houra. 

Frequency  of  Collection:  On  occasion. 

Title:  Notification  of  Hazardous 
Waste  Activity  (EPA  ICR  *0261:  OMB 
#2060-0028).  Th^  is  a  renewal  of  a 
currently  approved  collection. 

Abstract  The  notification  form 
contains  owner  cmd  operator 
information  for  facilities  that  handle 
hazardous  wastes.  An  owner  or 
operator  must  submit  this  fona  Io  EPA 
prior  to  Kamlhng  hazacdoaa  wastes  or 
prior  to  handling  new  hazardous  waste 
streams.  EPA  uses  this  ittfanaation  to 
maintain  an  inventory  of  aU  hazardoua 
waste  activities  throughout  the  nation. 

Burden  Statement  The  estimated 
average  public  reporting  burden  for  this 
collection  of  infonnatioais  3  hours  per 
respondeat  per  year.  Thia  estsaate 
includes  aQ  aspects  of  the  informatiaa 
collection  inchiding  time  for  reviewing 
instructions,  gathering  the  data  needed, 
and  sobmitting  the  notification  form. 

Respondents:  Owners  and  operators 
of  facilities  that  handle  hazardous, 
wastes. 

Estimated  No.  of  Respondents:  tBO, 

Estimated  Total  Annual  Borden  oa 
Respondents:  2S50. 

Frequency  e^  Collection:  One  time. 

Tith:  RCRA  Hazardous  Waste  Permit 
Application,  Part  A  fICR  #0262:  OMB 
#2050-0034).  This  is  a  rene%val  of  a 
currendy  approved  collection. 

Abstract:  The  RCRA  permit 
applicabon  is  used  by  ownere  and 
operaton  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities  in 
applying  for  permits  as  required  by 
RCRA  section  3005.  The  permit 
application  is  also  used  to  define  the 
processes  and  the  wastes  that  can  be 
managed  at  the  fadtity  in  interim  status. 
The  application  must  be  revised  ff 
certain  changes  are  made  to  an  interim 
status  facihty. 

Burden  Statement  The  estimated 
average  pubhc  reporting  burden  Cor  diia 
collection  of  information  is  7.5  hours  per 
respondent  This  estintate  incKides  aU 
aspects  of  the  information  collection 
inchiding  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needitd,  and  sabaiitting  the 
forms. 

Respondents:  Owners  and  operators 
of  facilities  that  handle  hazartkras 
waste. 

Estimated  No.  of  Resportdeots:  785. 
Estimated  Total  Annual  Burden  oa 

Re^jondents:  57^. 
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Frequency  of  Collection:  On  occasion. 
Send  comments  to: 

Carl  Koch  for  ICR  #1331  (Telephone 
202-382-2739).  Rick  Westlund  for  ICR 
#'s  0261  and  0282  (Telephone  202- 
382-2745).  U.S.  Environmental 
^tection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  Street  SW.. 
Washington,  DC  20480 
and 

Marcus  Peacock,  Office  of  Management 
and  Budget  Office  of  Information  and 
Regulatory  Affairs,  728  Jackson  Place 
NW.,  Washington,  DC  20503 
(Telephone  (202)  395-3064). 

Date:  January  31. 1960. 
PaulLapaiey, 

Information  and  Regulatory  Sy»tem$ 
Division. 

(FR  Doc.  8»-2858  Filed  2-3-8B;  8:45  am) 


IOPP-180102;  FRL-3614-8] 

OreQon  Oepeftment  of  AflricuKure 
nvcwpi  Of  Appiioiions  for  cfiwrgency 
ExenyMonetoU—  (-l-Wy- 
Wnyoro"4HBOInyF'"4^1"wwlnyiolhyl^ 
S-OXO-11  Hwildiol-a-YLl-g-Ettiyka- 
PyrhMnoMfboiylc  Add;  8oBc«t«tlon 
of  Pubic  CoiMiMnf 

AOCNCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


f.  EPA  has  received  specific 
exemption  requests  from  the  Oregon 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  active  ingredient  ( +  )-2-{4,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lW-imidazol-2-yl]-5-ethyl-3- 
pyridinecarbuxylic  acid  (Pursuit™)  to 
control  broadleaf  weeds  on  15,000  acres 
of  dry  peas,  chickpeas,  and  lentils  in 
Oregon.  Pursuit  "•  contains  an 
unregistered  active  ingredient  and 
therefore,  in  accordance  with  40  CFR 
166.24.  EPA  is  soliciting  comment  before 
making  the  decision  whether  or  not  to 
grant  ^ese  exemptions. 
DATE:  Comments  must  be  received  on  or 
before  February  21, 1989. 
Aoomss:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  'OPP-180802,"  should  be 
submitted  by  mail  to: 
Public  Docket  and  Information  Section, 

Field  Operations  Division  (TS-757C). 

Office  of  Pesticide  Programs, 

Environmental  Protection  Agency,  401 

M  Street  SW..  Washington.  DC  20460 
In  person,  bring  comments  to:  Rm.  236, 

Crystal  Mall  #2, 1921  Jefferson  Davis 

Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 


claimed  colifidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  of 
the  submitter.  All  written  comments  will 
be  available  for  inspection  in  Rm.  236  at 
the  address  given  above  &om  8  a.m.  to  4 
p.m.,  Monday  through  Friday  excluding 
legal  hoUdays. 

RM  njnTIIU  INFOWIIATlOW  CONTACT: 
By  maiL  Jim  Tompkins,  Registration 

Division  (TS-767C),  Environmental 

Protection  Agency,  401 M  St,  SW., 

Washington,  DC  20480 
Office  location  and  telephone  number 

Rm.  718,  Crystal  Mall  2, 1921  Jefferson 

Davis  Highway,  Arlington.  VA,  (703- 

557-1806). 
SUPMAMDITAIIV INWWMATION.  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  138p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  specific 
exemptions  to  permit  the  use  of  an 
unregistered  herbicide,  (+)-2-(4,5- 
dihydro-4-methyI-4-(l-methylethyl)-»- 
oxo-l//-imidazoI-2-yl)-5-ethyl-3- 
i)yridinecarboxylic  acid  (CAS  81335-77- 
5),  manufactured  as  Pursuit™,  by 
American  Cyanamid  Company,  on  dry 
peas,  chickpeas,  and  lentils  in  Oregon. 
Information  in  accordance  with  40  CFR 
Part  166  was  submitted  as  part  of  these 
requests. 

Prior  to  cancellation,  dionseb  was 
used  to  control  annual  broadleaf  weeds 
in  dry  peas,  lentils,  and,  chickpeas 
grown  in  Oregon  according  to  the 
Applicant.  Section  18's  for  use  of 
dinoseb  for  weed  control  in  dry  peas, 
lentils,  and  chickpeas  in  the  States  of 
Idaho,  Oregon  and  Washington  were 
authorized  for  the  1988  use  season.  The 
Applicant  states  that  other  herbicide 
products  that  are  labeled  for  use  on  dry 
peas,  lentils,  and  chickpeas  either  do  not 
control  a  broad  spectrum  of  broadleaf 
weeds  consistently  or  are  not  suitable 
for  use  in  Oregon. 

The  Applicant  indicates  that  yield 
losses  due  to  uncontrolled  weeds  in 
peas,  chickpeas,  and  lentils  could  range 
from  20  percent  to  50  percent  Resulting 
in  significant  economic  losses  to 
growers  in  Oregon. 

Pursuit™  will  be  applied  as  a 
preemergence  tank  mix  with  metribuzin 


at  a  maximum  rate  of  0.0488  pounds 
active  ingredient  per  acre.  A  single 
ground  application  per  year  will  be 
made  sometime  between  March  1,  and 
June  15, 1989  to  approximately  15,000 
acres  of  dry  peas,  chickpeas,  and  lentils. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications. 
The  regulations  governing  section  18 
require  pubHcation  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.,  an 
active  ingredient  not  contained  in  any 
currently  registered  pesticide).  Such 
notice  provides  for  the  opportunity  for 
public  comment  on  the  application. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  conunent  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Oregon  Department  of  Agriculture. 

Dated  January  19, 1960. 
AniM  B.  Undfiay, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

(FR  Doc.  89-2855  FUed  2-3-80;  8:45  am] 


lopp-iioooi:  Fm.-3Si4-»] 

Wleconsln  Pepiirtment  of  Agriculture, 
Trade,  and  Consumer  Protection; 
Receipt  of  Application  for  an 
Emergency  Exemption  To  Use 
Mancozet);  SoHcHation  of  PulMIc 
Comment 

aocncy:  Environmental  Protection 
Agency  (EPA). 
ACTKNC  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (hereafter  referred 
to  as  "Applicant")  to  use  the  fungicide 
mancozeb  to  treat  2,250  acres  of 
cultivated  American  ginseng  [Panax 
quinguefolium  L)  to  control  foliar 
infection  caused  by  Phytophthora 
cactonim  and  leaf  and  stem  blight 
caused  by  Altemaria  panax.  EPA,  in 
accordance  with  40  CFR  166.24,  is 
required  to  issue  a  notice  of  receipt  and 
solicit  public  comment  before  making 
the  decision  whether  to  grant  the 
exemption. 

DATE:  Comments  should  be  received  on 
or  before  February  21, 1980. 
AOONSSS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180801."  should  be 
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submitted  by  mail  to:  Public  Docket  and 
Information  Section.  Field  Operations 
Division  (TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401 M  St.  SW..  Washington,  DC 
20460. 

In  person,  bring  comments  to:  Rm.  236, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  priw  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  238.  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
fit>m  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
TON  RNITNn  WrOWMATlON  CONTACT 
By  mail:  Jim  Topkins,  Registration 
Division  (TS-787C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401 M  St,  SW..  Washington.  DC 
20460. 

Office  location  and  ielephone  number: 
Rm.  716,  Crystal  Mall  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  (703- 
557-1806). 

SUPPLEMENTARY  tNTORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FDHA) 
(7  U.S.C  13^),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
bom  any  provision  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  use  of  the  fungicide 
mancozeb  (CAS  8018-01-7)  available  as 
Dithane  M-45.  EPA  Reg.  No.  707-78. 
Information  in  accordance  with  40  CFR 
Part  166  was  submitted  as  part  of  this 
request  The  Applicant  was  granted 
emergency  exemptions  for  use  of 
Dithane  M-22  (maneb)  on  ginseng  to 
control  Altemaria  in  1984  and  1985,  but 
not  in  1986.  An  emergency  exemption  for 
use  of  iprodione  on  ginseng  to  control 
Altemaria  was  granted  in  1986.  The 
Applicant  indicates  that  a  population  of 
Altemaria,  located  in  the  ginseng 
growing  area  of  Wisconsin,  developed 
resistance  to  iprodione.  In  addition,  an 
epidemic  ot  Phytophthora  foliar 
infection  occurred  in  1986,  despite  the 


use  of  iprodione.  The  Applicant  was 
granted  emergency  exemptions  for  use 
of  Dithane  M--45  (mancozeb)  on  ginseng 
to  control  Phytophthora  and  iprodione 
resistant  Altemaria  in  1987  and  1088. 
According  to  the  Applicant,  without 
effective  control,  ginseng  growers  could 
experience  a  25  to  50  percent  crop  loss 
due  to  Phytophthora  leaf  blight  and  root 
rot  and  a  50  to  100  percent  crop  loss  if 
Altemaria  can  not  be  effectively 
managed. 

Dithane  M-45  will  be  applied  at 
weekly  intervals  by  ground  application 
equipment  at  a  rate  of  1.6  pounds  active 
ingredient  (2  pounds  product)  per  acre 
during  the  growing  season  (late  May 
through  September).  Dithane  M-45  will 
be  applied  only  during  the  first  three 
growing  seasons.  No  applications  are  to 
be  made  within  one-year  of  harvest 

A  Decision  Document  (EBDC 
Pesticides;  Initiation  of  Special  Review) 
for  the  ethylene  bisdithiocarbamate 
fungicides  (EBDC's),  which  includes 
mancozeb,  was  issued  July  17, 1987  (52 
FR  27172).  The  Agency  initiated  this 
action  based  on  an  assessment  of  the 
risks  from  exposure  to  ethylenethiourea 
(ETU)  present  in,  or  formed  as  a  result 
of  metabolic  conversion  bom  pesticide 
products  containing  the  active 
ingredient  mancozeb.  ETU,  a  potential 
human  carcinogen,  teratogen,  and 
thyroid  toxicant  is  present  as  a 
contaminant  degradation  product  and 
metabolite  of  all  the  B3DC  pesticides. 
The  Agency,  therefore,  believes  that  the 
level  of  potential  risk  from  mancozeb 
products,  coupled  with  the  presence  of 
and  conversion  to  ETU  in  all  other 
EBDC  pesticide  products,  warrants  an 
assessment  of  the  risks  and  benefits  of 
all  EBDC  pesticides  as  a  group.  The 
Registration  Standard  for  mancozeb  was 
issued  April  1987.  The  Registration 
Standard  outlines  data  to  be  required  by 
the  Agency. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  this  application.  The 
regulations  governing  section  18  require 
publication  of  a  notice  in  the  Federal 
Register  of  receipt  of  an  application  for 
a  specific  exemption  proposing  use  of  a 
pesticide  which  contains  an  active 
ingredient  which  has  been  the  subject  of 
a  Special  Review  and  is  intended  for  a 
use  that  could  pose  a  risk  similar  to  the 
risk  posed  by  any  use  of  a  pesticide 
whidi  is  or  has  been  the  subject  of  a 
Special  Review  (40  CFR  166.24(a)(5)). 
Ilie  risks  considered  in  that  document 
which  could  be  similar  to  the  risks 
posed  by  this  proposed  use  are 
oncogenicity;  teratogenicity;  and  thyroid 
toxicity.  Accordingly,  interested  persons 
may  submit  written  views  on  this 
subject  to  the  Field  Operations  Division 
at  the  address  given  above.  The  Agency 


will  review  and  consider  all  conunents 
received  during  the  comment  period  in 
determining  whether  to  issue  this 
emergency  exemption  request 

Dated:  January  10, 1989. 
Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

(FR  Doc.  80-2854  Filed  2-3-80;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOAfW 
(No.  AC-7S8;  RILB8  Na  S451I 

First  Federal  Savings  and  Loan 
Association  of  Roanoke  RapMs, 
Roanolce  Rapids,  NC;  Final  Action 
Approval  OT  conversion  Appecauon 

Date:  January  27, 1980. 

Notice  is  hereby  given  that  on  January 
25, 1989,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Roanoke  Rapids, 
Roanoke  Rapids,  North  Carolina  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Staeet  NW.,  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta, 
1475  Peachti^e  Street  NE..  Atlanta, 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  BoanL 
John  F.  Ghizzoni. 
Assistant  Secretary. 
(FR  Doc.  89-2704  Filed  2-3-89:  8:45  am) 
BNJJNO  CODE  srao-ot-M 


FEDERAL  MARmHAE  COyMlSSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
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of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  person*  shotild 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200Z18 

Title:  Port  Authority  of  New  JoA  and 
New  f  ersey  Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Authority),  Lykes  Bros. 
Steamship  Co.  (Lykes). 

Synopsis:  The  Agreement  provides 
tket  Um  Authority  will  pay  Lykes  $2SJ00 
per  import  container  and  $50.00  per 
export  contatmrualeMied  from  or 
loaded  on  Lykes'  vessels  at  a  marine 
terminal  in  tiie  Port  of  New  York/New 
Jersey  ^ortj.  The  pajrment  applies  oxdy 
to  loaded  containers  for  which  Lykes  is 
required  to  pay  a  railroad  for 
transportation  by  rail  to  or  from  points 
more  than  280  miles  from  a  terminal 
within  flie  Port  and  have  «  prior  or 
subsequent  move 'by  water  through  a 
marine  terminal  in  the  Port 

Agnommt  fta:  2aM>04177'40f 

Title:  Port  of  SeeOlc  Tenniiial 
Agreement 

Parties:  Port  ef  Seettle  (Pert), 
Stevedoring  SeKieee  el  Aawtea  d.b.a. 
Irttenntional  T«nnind,  bw. 

Synopsis:  ^lie  Agieeuient  provides  ior 
an  hnaease  of  16.7B  acres  to  the  basic 
lease  agreement  wHh  a  cuiiespcuiflhig 
increase  In  rentid  and  tiie  addition  to  the 
rental  sdiednle  of  aa  amortizatiaB  for  a 
new  raflyard  fadfity  to  be  constructed 
by  the  Port  on  Ihejiremises.  It  also 
exercises  the  first  of  three  five-year 
renewal  options  of  the  basic  lease 

Agreement  No.:  224-011025-001 

Title:  Port  of  Seattle  TerminaS 
Agiccnent. 

Parties:  Port  of  SeatHe,  Han}in 
Oiiippiiig  CcHupaiiy,  Ltd.  (Hanjin). 

Synopsis:  The  agreement  adds  2.28 
acres  of  terminal  yard  area  on  a 
temporary  basis  and  eckaowledges  that 
Hanjin's  new  total  area  will  consist  of 
27.4t  acres  upon  completion  of  a  new 
Tennuwl  42  entry  gete.  It  adfoats  dw 
basic  wntal  provisions  of  the  basic  ieese 
agreement  end  acknowledges  Hanfin's 
name  chaise  from  Hanjin  Container 
Lilies,  Ltd.  to  Haafin  Shipping  Company, 
Ltd. 

By  Order  of  the  Federal  Maritima 
Commissioa 

Dated:  hbiuaiy  1. 1980. 
Tny  P.  KollriBad^ 
Assistant  Secretory. 
[PR  Doc.  W-2e09  PHed  2-S-«e:  8.-45  am) 


FEDERAL  RESERVE  SYSTEM 

(Deckel  We.  IMMm 


Tfestmwit  of  tLS. 


Debt 

AOCNCV:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTKW:  Notice  of  study  and  request  for 

comment 


;  Under  the  Primary  Dealers 
Act  of  IMS,  which  becomes  effective  on 
August  23,  tSOO,  the  Federal  Reserve 
System  may  not  designate  or  permit  the 
conthiuation  of  the  designation  as  a 
primary  dealer  of  any  i>erson  of  a 
foreign  country  if  that  person**  home 
country  does  not  grant  to  U.S. 
companies  the  same  competitive 
opportunities  in  the  "underwriting  and 
distribution  of  gevemment  debt 
instruments  issued  by  such  country  as 
such  country  accords  to  domestic 
companies  ii  sach 'Country.  In  order  to 
impleaieiU  this  Act  the  Fedesal  Reswve 
is  reviewing  the  government  debt 
markets  ol  certain  countries  and 
requests  public  comment  on  the 
treabnent  of  US.  companies  arith 
respect  to  these  markets,  focusing  in 
f>articnlar  on  the  tieatment  of  U.S. 
companies  relative  te  domestic  firms. 
D  ATK  Comments  must  be  leoeived  by 
May  LIMB. 

iirnii  niliiiiiMiiili  which  aheald 
refer  to  Docket  No.  SrOSfiS.  sbeuM  be 
mailed  te  WiUiam  W.  Vfilm,  Secretary, 
BoanI  of  Gevemer*  ol  Mm  Federal 
Reserve  System.  Washington,  DC  20S51. 
or  delivewd  to  Raeas  B-2222,.aoth  * 
Conadtntien  Awenua.  NW.,  Washington. 
DC  betwen  6)4$  ana.  and  S:U  pm. 
weekdays.  Comaients  asay  be  inspected 
in  Room  B-1122  between  8:45  ajn.  and 
S:I5  pan.  Kweekdeys. 
POn  PUNTNSR  MPOMIATION  OWfTJICT: 
Ricki  Rbodanaer  l^rt.  Associate 
General  Coanael  (aoe^45C-M2B^: 
Kuftleeu  M.  ODay,  Senior  Counsel 
(202f45»-S78B),  Legal  Divisien:  or  John 
D.  Aea,  Eoenonrist  Division  of  Monetary 
Affairs,  Beard  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  aoSSl.  For  the  hearing  tmpaireid  only. 
Teleoommanicatien  Device  for  the  Deaf 
(TUL^,  Eameetine  KU  or  Dorothea 
Thompson,  (202/452-^44). 
SUPPUBMNTMIV  MFORMATION:  As 
noted  above,  imder  the  Primary  Dealers 
Act  ("Act"),  the  Federal  Reserve  System 
may  not  permit  a  person  of  a  foreign 
country  to  act  as  a  primary  dealer  in 
U.S.  government  securities  if  the 
person's  home  country  does  not  accord 
U.S.  companies  the  same  con^)etitive 
opportimities  as  the  foreign  country 


accords  domestic  companies  in 
underwriting  and  distributing 
government  debt  obligations  4^  such 
countries.  A  "person  of  a  foreign 
country"  includes  any  foreign  individual 
or  company  that  directly  or  indirectly 
controls  a  primary  dealer.  The  Act  does 
not  affect  a  primary  dealer  controlled  by 
a  foreign  person  if,  by  July  31, 1987,  the 
primary  dealer  was  designated  as  sach 
and  had  been  acqaired  by  the  foreign 
person  or  had  informed  the  Federal 
Reserve  Bank  of  New  York  of  the  intent 
of  sach  foreign  person  to  eoqnire  the 
primary  dea^.  The  Act  also  excludes 
from  its  coverage  primary  dealers 
controlled  by  persons  from  a  country 
that  had  entered  into  a  biUtecal  free 
trade  agreement  with  the  United  States 
or  was  negotiating  to  enter  into  a  trade 
agreement  under  the  Trade  Act  of  1974, 
as  of  January  1, 1987. 

The  Federal  Reserve  System  is 
undertaking  a  stu^  of  the  govanunait 
debt  naricets  of  four  countries,  the 
United  Kii^om.  Japan,  the  Federal 
Republic  of  Germany,  and  Swotsariand. 
te  determine  whether  U.S.  conyanies 
are  accorded  national  treatment  in  each 
of  those  countries  in  their  access  to 
government  debtmariiets.  Nationals  of 
two  of  ftese  countries,  the  United 
Kingdom  and  Japan,  currently  oontral 
primary  dealers  that  are  not 
grandfathered  under  the  Act  nationals 
of  tiie  other  two  countries,  the  Federal 
Republic  of  Gennany  and  Switzerland, 
have  expressed  active  interest  in 
becoming  primary  dealers. 

The  Federal  Reserve  System  woold 
welcome  the  views  of  US.  firms  or  other 
persons  on  the  specific  respects  in 
whidb  U.S.  companies  aw  accorded,  or 
not  accorded,  the  same  competitive 
opportunities  in  the  underwriting  end 
distribution  of  government  debt 
instruments  issued  by  the  four  coimtries 
as  (hose  countries  accord  to  domestic 
companies.  All  such  comments,  which 
should  be  submitted  by  May  1.  lOea 
would  be  considered  in  the  context  of 
the  study  of  these  markets. 

By  order  of  tlie  Board  of  Covemota, 
Jaottary  31. 1986. 
WilUamW.WdM, 
Secretary  of  the  Board. 
(PR  Doc  8>-aB»)  POad  3-3-8B;  MS  am] 
I000l( 


Change  in  Banic  Control;  Aoqoiaitiana 
of  Sharos  of  Banlca  or  Bank  Hoidbig 
Oompontaa;  Vhrian  8.  Erikaon,  ot  aL 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  {12  U.S,C  1817(j))  and 
section  225.41  of  the  Board's  Regulation 
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Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the  notices 
are  set  forth  in  paragraph  7  of  the  Act 
(12  U5.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  %vriting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofRces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  21, 1989. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  025  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Vivian  S.  Erikaon.  Del  Norte. 
Colorado:  to  acquire  80  percent  of  the 
voting  shares  of  Rio  Grande  County 
Bank.  Del  Norte.  Colorado. 

2.  Gus  Edwin  Malzahn.  Perry. 
Oklahoma:  to  acquire  an  additional  5.8 
percent  of  the  voting  shares  of  FNBT 
Banc  Shares,  Inc.,  F^rty,  Oklahoma,  and 
thereby  indirectly  acquire  Rrst  National 
Bank  and  Thist  Company  of  Peny. 
Perry,  Oklahoma. 

Board  of  Governors  of  the  Pederal  Reserve 
System,  January  31, 1969. 
Jeonifer  |.  Johoaoo, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  80-2621  Piled  2-3-88;  8;45  am] 


Qoro  Bronaon  Bancorp,  biCnOlnLi 
Fof  WBliona  ol;  Actiulaltlowa  by;  and 
Margarsof  Bank  HoMbig  Contpanios 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speciRcally 


any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
24.1988. 

A.  Federal  Reserve  Bank  of  CSiicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60890: 

1.  Gore  Bronaon  Bancnp,  Inc 
Northbrook.  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Park  Forest  Peril  Forest  Illinois. 

2.  Huron  Community  Financial 
Services,  Inc.,  East  Tawas,  Michigan;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Huron  Community  Bank.  East 
Tawas.  Michigan. 

B.  Federal  Reserve  Bank  <rf  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street  St  Louis,  Missouri  83166: 

1.  Magna  Group,  Inc..  Belleville. 
Illinois;  to  acquire  10  percent  of  the 
voting  shares  of  Sesser  Bancorporation. 
Inc.,  Sesser,  Illinois,  and  thereby 
indirectly  acquire  Bank  of  Sesser, 
Sesser,  Illinois. 

Board  of  Governors  of  tl>e  Pederal  Reserve 
System,  January  31, 1968. 
Jenaifar  |.  |ofaason. 
Associate  Secretary  (^  the  Board 
[PR  Doc.  88-2622  Piled  Z-9-4»  8:45  am] 
I  CODE  St1S-S1-« 


Hantan  Mlnnoaota,  bic;  AcQulaitlon  of 
company  cngagao  tn  parnNaamia 
Nonoaniung  acuvhms 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  die 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 


as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  24, 
1989. 

A.  Federal  Reserve  Bank  of 
MInneapoBs  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55488: 

1.  Hansen  Minnesota,  Inc.  Freeborn. 
Miimesota;  to  acquire  Freeborn  Agency, 
Inc  Freeborn,  M^esota,  and  thereby 
engage  in  general  insurance  agency 
activities  in  a  place  with  a  population  of 
less  than  S.00O  persons  pursuant  to 
§  225.25(b)(8Miii)  of  the  Board's 
Regulation  Y.  Ihese  activities  will  be 
conducted  in  Freeborn,  Minnesota. 

Board  of  Governors  of  the  Pedoal  Reserve 
System.  January  31, 1989. 
lannifar  |.  foansoot 
Associate  Secretary  of  the  Board. 
[PR  Doc  a»-2823  Piled  2-»-«8;  8:45  am] 
iooocsn»-«Mi 


NaBonal  Waatmhwtar  Bank  PLC,  at  aL; 
Appacaoonaio  cngaga  oa  novo  ai 
i^emNaanNa  wwaiaiauiig  Acnvnies 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
f  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
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inspectioD  at  the  effioet  of  th«  Board  of 
Govonwca.  Intaraalad  panon*  may 
expi«««  (hair  viewa  ia  wrttiBg  on  tha 
questioa  whathar  aonatimmalioa  of  the 
propoeal  caa  "raaaonaUy  be  eKpected 
to  produce  benefit*  to  the  public  each 
as  greater  coovaaienoe,  increased 
competition,  or  gains  in  efficiency.  Ifaat 
outweigh  poasiUe  adverse  effects,  such 
as  aadue  concentration  of  resources, 
decreased  or  unfair  oompetition, 
oonflicts  of  interests,  or  unsound 
banking  practices."  Any  request  lor  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  liea  of  a  hearing, 
identifying  specificaDy  any  questions  of 
fact  that  are  in  dispute,  sxmmiarizing  Itbe 
evidence  that  would  be  presented  at  a 
hearing,  and  iB<ficatii)g  haw  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reseive  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  23, 1989. 

A.  Fadani  RaMfva  Bbk  of  New  Yoik 
(Wlniain  L.  RntleQge,  Vice  ftesident)  SS 
Liberty  Street  New  Toric  New  Yorii 

temsr. 

1.  N&tnttot  IVottitiimtBr  Bonk  PLC, 
London.  En^and;  NatWest  Holdings, 
Inc.,  Wflmiiitgton,  Delaware:  and 
National  Weatmlnstet  Bancorp,  faic, 
Wyaiiagton.  Oelanrarr,  to  engage  de 
novo  through  its  subaidisry.  Nat¥Vest 
Equity  Corporation.  New  Yoik.  New 
York,  in  making,  aoqairing,  or  servicing 
loans  or  other  extensions  ef  credit  for 
the  subsidiary's  account  or  for  the 
account  of  others  such  as  would  be 
made  by  a  commerdal  finance  company 
pucsaant  to  1 22S.28(b)(l)  of  the  Board's 
Regula&jo  Y.  romniaots  on  this 
application  aust  bo  looeivad  by 
February  21,  I960. 

IT  rsJwal  tsBW  IS  MmIt  pf  r»T-i4iwd 
Uohn  ].  WixtMi  ic  Vice  President)  1«6 
Eaat  Sbtth  Street  Oaveland,  Ohio  44101: 

1.  Society  CorpomHtm.  Cleveland, 
Ohio:  to  engage  de  aovo  through  a 
proposed  wholly-owned  subsidiary. 
Saciety  Coauauiuty  Oevciopment 
Corporation,  in  certain  loan  and 
investmcat  activities  poraoant  to 
1 225.2S(b)(l):  and  coanmnnity 
development  related  activities  pursuant 
to  S  225^b)(6]  of  Oie  Board's 
Regulation  Y. 

C  Fadani  Basarra  Ba^  of  Chicago 
(David  S.  EpateiiL  Vice  President)  2J0 
South  LaSalle  Street  Chicaga  Utinois 
60690: 

1.  Hasten  Bamcorp,  Indianapolis. 
Indiana:  to  engage  de  novo  through  its 
subsidiary.  Hasten  Financial  Services. 
Indianapohs,  Indiana,  in  securities 


brokerage  activities  pursumt  to 

1 225.2i^)(15)  of  the  Board's  Regulation 

Y. 

Beard  of  Covenrars  of  the  PBderal  Reserve 
System,  iamiaiy  n.  MM. 

Aasociate  Secretary  t^  the  Board. 
[FROoc.  4e-2l24  FOed  2-a-ae:  8:4fi  aaij 


NiN  III  %^fnm  wiwrnnsm  V04 

Tim  IIWUQfl  w%9  MB^UMDOn  Dji^or 

M^tfVB^V  Miftt^Mk  Ib^M^A 

ana  Ao^unnion  oi  fwrnnanaing 
Company 

The  company  listed  in  this  notice  has 
applied  under  f  22S.14  of  Ae  Board's 
Regidafion  Y  (12  CPR  22S.14)  for  the 
Board's  approval  under  section  3  of  Iha 
Bank  Holing  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  ha.'dk.  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S22S.23(aK21  of  Regulation  Y  (12  CRR 
225.23(a}(21]  tor  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U5.C.  1843 
(c)(l9)  and  1 22S.21(a]  of  Regulation  Y 
(12  CFR  225.21(a))  to  acquire  or  control 
voting  securities  or  assets  of  a  company 
enga^d  in  a  nonbenking  activity  ^at  is 
listed  in  f  2Zt.2S  of  RegidatioR  Y  ae 
closely  related  to  banking  and 
permissible  lor  bank  holding  oompaaies. 
or  to  engqge  in  such  an  activity.  Unless 
otherwise  noted,  these  activities  wIB  be 
conducted  thiuugliont  the  United  States. 

The  appUcation  is  available  for 
immediate  iaspeotien  at  the  Federal 
Reserve  Bank  indicated.  Oace  the 
application  has  been  accepted  for 
processing,  it  wiU  also  be  evailabie  for 
inspectlQB  at  theofiioes  of  the  fiomd  of 
Governors.  Interested  persons  may 
exfreu  their  views  in  writing  on  ^tm 
question  whether  oonsanunation  of  the 
proposal  can  "roaaonaUy  be  expected 
to  produce  benefits  to  the  public  sndi 
as  greater  coovenienoe,  increased 
competitiaa.  or  gains  in  effldeacy.  that 
outweigh  possible  adverse  effects,  each 
as  undue  concentratkui  of  resources, 
decreaaed  or  unfair  oompetittan, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  nnut  be 
accompaniad  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Uea  of  hearing,  identifjring 
specifically  any  qaestion*  of  feet  that 
are  in  dispute,  summarizing  ^e  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  «vonld  be  aggrieved  by 
approval  of  the  proposal. 


Cements  regarding  the  application 
mast  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  23, 
1989. 

A.  Faderri  Keeerve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President).  230 
South  LaSafle  Street  Chicago,  Illinois 
60690: 

1.  NorUi  Central  Investment  Co.. 
Corwith,  Iowa:  to  become  a  bank 
holdhig  company  by  acquiring  83.2 
percent  of  the  voting  shares  of  Farmers 
State  Bank,  Grafton,  Iowa. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
North  Central  insarance  Services, 
Corwitfi,  Iowa,  and  thereby  engage  in 
the  sale  of  insurance  primetrily  in  crop 
hail  and  mdti  peril  products  in  a  town 
of  approximately  270  people  pursuant  to 
{  22S.2S(b)(8)(iii)  of  the  Board's 
Regulation  Y.  liese  activities  will  be 
conducted  in  the  town  of  Grafien,  Iowa, 
and  the  surrounding  area. 

Board  afGeveman  of  te  Fe^rsl  Reserve 
SytleiB.  )aaaary  31.  UM. 
Issuer  MShasna, 
Aatodate  Secretary  of  Oie  Board. 
[PR  Doc.  8B-26ZS  Filed  2-3^60.  «:W  am] 
aiujNO  cooc  (iia-oi-a 


GENERAL  SERVICES 
ADMINISTRAI10N 

Infant  To  Proparo  a  Draft 
Envlronntantal  Impact  Statamant 
PKNica  or  I'lufoci  scopaig  ruoac 


Notice  is  hereby  given  that  ttie 
General  Services  Administration  (GSA) 
inteads  to  prepare  a  Dr^ 
Envdronmeatal  impact  Statenent  (DEIS) 
docunentiag  the  assessnent  of  ejects 
related  to  dev^pnent  of  a  new  Federal 
ConrthoBse  and  new  FederalfMonicipal 
Office  Boidi^  witiiiB  <he  Foley  Square 
area,  adiich  aroaU  lepiam  presently 
leased  govemnasital  office  space  in 
K4aalMttan.  The  proposed  projects 
would  be  oontaioed  oa  sites  bounded  by 
Worth  and  Pearl  Streets  between  the 
New  York  County  Courthouse  and 
Chatham  Towers,  and  the  block 
bounded  by  Broadway,  Elk  S^<eet 
Duane  Street  and  Reade  Street.  Also 
evaluated  will  be  a  *'No-Action" 
alternative  in  which  affected 
governmental  operations  woald  remain 
in  leased  office  space. 

In  conjunction  «vith  this  intention  to 
prepare  a  DBS,  GSA  will  conduct  a 
pro)ect  scoping  public  hearing  on 
February  22, 1969  at  6:00  p.m.  at  the  U.S. 
Oeart  of  international  Trade-Ceremonial 
Courtroom.  1  Federal  Plaza,  Manhattan. 


The  purpose  of  this  hearing  is  to  obtain 
public  comments  leading  to  the 
preparation  of  the  aforementioned  DEIS 
for  the  new  Federal  Courthouse, 
Federal/Municipal  Office  Building,  and 
alternatives.  Comments  regarding  the 
proposed  project  will  be  accepted  at  the 
hearing  from  community  groups, 
organizations  and  individuals,  and  will 
be  limited  to  5  minutes  per  presenter. 
Written  comments  will  also  be  accepted 
at  the  hearing.  It  is  suggested  that 
organizations  designate  a  spokesperson 
to  present  the  comments  to  expedite  the 
hearing  process:  Mr.  Peter  A.  Sneed, 
General  Services  Administration, 
Region  2,  PubUc  Buildings  Service,  Jacob 
K.  lavits  Federal  Building,  Rm  1605.  New 
Yoric  NY  10278,  (212)  284-3581. 
Mr.  I 
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Director  Planning  Staff  GSA,  Region  2,  Public 
Building  Service. 

January  31. 1969. 

(FR  Doc.  ae-2832  Piled  2-3-89:  MS  amj 


DEPARTMENT  OF  HEALTH  AND 
mJMAN  SERVICES 

PiiliHc  Haaltti  Sacvlco 

Offica  of  the  Asaistant  Secratary  for 
HaaHh;  ttia  Haalth  Omnibua  Programs 
Extanaion  Act  of  ISM,  Pubic  Law  100- 
607;  DatogaHon  of  Authority 

Notice  ia  her^y  given  that  I  have 
delegated  to  the  Aaaistant  Secretary  for 
Health,  with  authority  to  redel^ate,  all 
the  authorities  vested  in  tlw  Secretary  of 
Health  and  Human  Services  as  follows: 

1.  Tide  XXUI  of  the  Public  Health 
Service  Act  "Research  With  Respect  to 
Acqtured  Immune  Deficiency 
Syndrome."  (42  U.S.C  300cc  et  aeq.),  as 
amended  hereafter.  (Section  201  of 
Pub.  L  100-607.) 

2.  Title  XXIV  (tf  the  Public  Healdi 
Service  Act  "Health  Services  With 
Respect  to  Acquired  Immune  Deficiency 
Syndrome."  (42  UAC  SOOdd  et  seq.),  as 
amended  hereafter.  (Section  211  of 
Pub.  L 100-607.) 

3.  "nde  XXV  of  the  Public  Health 
Service  Act  "Prevention  of  Acquired 
Immune  Deficiency  Syndrome,"  42 
U.S.C  SOOee  et  seq.).  as  amended 
hereafter.  (Section  221  of  Pub.  L  100- 
607.) 

4.  Section  203(a)  of  Title  II.  "Programs 
With  Respect  to  Acquired  Immune 
Deficiency  Syndrome,"  of  Pub.  L  100- 
607  (42  U.S.C  300CC  note),  as  amended 
hereafter. 

5.  Subtitle  E  of  Title  U.  Trograms 
With  Respect  to  Acquired  Immune 
Deficiency  Syndrome."  of  Pub.  L.  100- 


607  (42  U.&C  300ee-l-«).  as  amended 
hereafter. 

6.  Section  631  of  Title  VL  "Health 
Professions  Reauthorization  Act  of 
1988."  oi  Pub.  L 100-607  (42  U.S.C  295g- 
8  note),  as  amended  hereafter. 

7.  Subtitle  D  of  Title  VII.  "Nursing 
Shortage  Reduction  and  Education 
Extension  Act  of  1988."  of  Pub.  L 100- 
607,  as  amended  hereafter. 

This  delegation  excluded  the  authority 
to  promulgate  regulations,  to  submit 
reports  to  the  Congress,  to  establish 
advisory  committees  or  national 
commissions,  and  to  appoint  members 
to  such  committees  or  commissions. 

This  delegation  became  effective  upon 
the  date  of  signature. 

Date:  January  27, 1960. 
Don  M.  Nswuisa. 
Acting  Secretary. 

{PR  Doc  89-2639  Filed  2-3-86: 8c45  am) 
:  4Mo-i7-a 


Food  and  Drug  AdmMstralion 
[DoctiatNo.MF-0011] 

National  Aaronautica  and  Spaca 
AdmmiatraUon;  FWng  of  FOod  AddWva 


AOCNCV:  Food  and  Drug  Administration. 
actwn:  Notice. 


v:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  National  Aeronautics  and  Space 
Administration  has  filed  a  petition 
proposing  that  die  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sources  of  radiation  to 
process  beef  steaks  for  use  in  space 
flight  programs. 

RW  FURTHCR  WrOWKUTlOW  CONTACT: 
George  H.  Pauli,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-330).  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington.  DC  20204,  202-472- 
5740. 
SUPPLEMENTARY  MFOMNATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(bH5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  9M4125)  has  been  filed  by 
the  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
proposing  that  the  food  additive 
regulations  be  amended  in  Part  179 — 
Irradiation  in  the  Production,  Processing 
and  Handling  of  Food  (21  CFR  Part  179) 
to  provide  for  the  safe  use  of  sources  of 
radiation  to  process  beef  steaks  for  use 
in  space  flight  programs. 

The  potential  environmental  impact  oi 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 


this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  %vith  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  27, 1986. 

Richvd  |.  RaA. 

Acting  Director.  Center  fm  Food  Safety  ai>d 
Applied  Nutrition. 

(FR  Doc.  86-2619  Hied  2-3-89;  6:46  an) 
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AvalabMty  of  Funds  for  Community 
and  Migrant  Haalth  Canlars  Activlliss 


Cara  Program 

aqcncy;  Health  Resources  and  Services 
Administration  HHS. 

ACrKMC  Notice. 


:  The  Healdi  Resources  and 
Services  Administration  (HRSA)  is 
announcing,  for  Fiscal  Year  (FY)  1989: 
(1)  The  availabihty  of  approximately 
$414.8  million  for  onnmunity  health 
center  (CHC)  activities  and 
approximately  $45.6  million  for  migrant 
health  center  (MHC)  activities  funded 
under  sections  330  and  329  of  the  Public 
Healdi  Sovice  Act  (42  U.S.C  254c  and 
254b,  respectively):  (2)  the  availabitity  of 
approximately  $20.5  million  under 
sections  329  and  330  for  C/MHCs  to 
undertake  comprehensive  perintatal 
care  programs  designed  to  reduce  infant 
mortality,  and  (3)  the  criteria  that  wiU  be 
used  in  evaluating  applications  for  FY 
1989  funding.  Within  the  aforementioned 
section  330  funding,  the  following  will 
occur  (1)  Funds  will  be  provided  to 
maintain  or  expand  the  provision  of 
essential  services  by  existing  grantees 
that  are  performing  according  to 
program  requirements:  (2) 
approximately  $20  million  will  be 
provided  to  enhance  center  efforts  to 
retain  and  recruit  essential  health 
professionals,  especially  primary  care 
physicians:  (3)  approximately  $3  million 
wrili  be  provided  to  award  grants  to 
provide  technical  and  other  non- 
financial  assistance  under  section 
330(fKl)  of  die  Act  and  (4)  Umited  funds 
will  be  provided  to  enhance/improve 
the  range  of  services  at  existing  access 
points  and  to  support  essential  capital 
improvement  programs.  No  new  centers 
will  be  funded  during  this  fiscal  year. 

DATE:  Applications  for  funds  to  provide 
essential  services  by  existing  grantees 
are  due  in  the  appropriate  Public  Health 
Service  Regional  Office  120  days  prior  to 


5680 


Federal  Regitar  /  Vol.  54.  No.  23  /  Monday.  February  6.  1989  /  Noticeg 


the  expiration  of  the  current  grant 
award  unless  otherwise  specified. . 
Proposals  for  the  comprehensive 
perinatal  care  program  funds  must  be 
received  no  later  &an  May  1. 1960. 
Proposals  for  grants  to  provide  technical 
and  other  non-financial  assistance 
under  section  330(f)(1)  must  be  received 
no  later  than  June  1. 1989.  All 
applications  must  be  delivered  to  the 
contact  designated  in  this 
announcement  or  be  postmarked  by  the 
applicable  deadline  to  be  considered 
timely.  Any  application  which  does  not 
meet  the  deadline  date  will  be  returned 
to  the  applicant 

raw  RMTtMR  WiroWIIATlOW  OONTACT: 

Information  on  current  services  grant 
funding  levels  may  be  obtained  &Y>m. 
and  completed  applications  should  be 
sent  to,  the  appropriate  Regional  Grants 
Management  Officer  (see  Appendix). 
For  general  information  about  the 
availability  of  funds,  contact  Ridiard  C 
Bohrer.  (301)  443-22ea  For  information 
on  funding  for  the  comprehensive 
perinatal  care  program,  contact  Joan 
Holloway.  (301)  443-«134. 
•uvpUMmr/uiv  wpoiwmtio»c  The 
Community  and  Migrant  Health  Centers 
AmendmenU  of  1988,  Pub.  L 100-386. 
contains  a  provision  that  only  the 
central  office  of  the  Health  Resources 
and  Services  Administration  may  enter 
into,  or  issue  approvals  with  respect  to. 
grants  and  contracts  awarded  under 
sections  329  and  330  of  the  Public  Health 
Service  Act  The  intent  of  this 
requirement  is  to  ensure  that  national 
program  goals  and  requirements  are 
consistently  and  unifonnly  applied. 
Regional  Offices  are  sending  application 
kits  to  all  grantees  which  incorporate 
new  program  requirements  arising  from 
recent  changes  in  the  program's 
authorizing  legislation. 

Criteria  for  Evahiatiiig  Competiiig  and 
Noncompetiiig  C/MHC  Apirficatioiis 

When  determining  whether  Federal 
support  will  be  made  available,  the 
Department  will  review  C/MHCs  for 
compliance  with  standard  criteria 
stipulated  in  the  regulations  (42  CFR 
Part  51c  for  CHC  and  Part  56  for  MHC 
activities)  and  their  use  of  previously 
awarded  sections  330  and  329  funds. 
This  year's  reviews  will  emphasize  need 
and  community  impact  health  services, 
management  and  finance,  and 
governance  expectations  as  set  out 
below: 

(a)  Need  and  Community  Impact  (42 
CFR  51c.l04(b).  51c.305(b)  and  56.104(b)) 

C/MHCs  must  demonstrate  the  need 
for  services  in  their  communities  based 
on  geographic,  demographic  and 


economic  factors,  resources  in  the  area, 
and  health  status.  Within  the  defined 
conununity  a  C/MHC  must  target  its 
resources  on  the  neediest  populations. 
Centers  must  describe  the  needs  of  their 
user  population  in  terms  of  health, 
demographic,  and  economic  status.  With 
respect  to  the  service  area,  existing 
centers  must  describe  briefly  the  unique 
characteristics  of  their  areas,  focusing 
on  location  of  major  service  providers, 
barriers  to  care,  and  significant  changes 
in  the  area.  With  respect  to  the  user 
population,  centers  must  document 
poverty,  demographics,  major  health 
problems  defined  in  diagnostic  terms, 
and  special  needs  of  major  population 
groups  for  whom  the  centers  are  the 
primary  care  providers,  including 
migrant  and  seasonal  farmworkers, 
perinatal  patients,  the  elderly,  the 
homeless,  HIV  infected  individuals,  and 
substance  abusers. 

(b)  Health  Services  (42  CFR 
51c.l02(c)(l)(i).  SlcJO^a)  and(p), 
56.303(a)  and  (p).  S&e03(a)  and  (a),  and 
56.102(gHl)(i)) 

C/MHCs  must  ensure  that  basic 
primary  care  services,  coordination  of 
other  levels  of  care,  and  support 
services  appropriate  to  defined  needs 
are  available  and  accessible.  They  must 
have  qualified  providers  with  a  clinical 
director  responsible  for  providing 
clinical  leadership  and  supervision  of 
the  health  care  staff  and  must  have  a 
clinical  management  system  that 
assures  quality  and  continuity  of  care. 
The  center  must  demonstrate  the 
integration  of  needs,  the  health  care 
plan.  Staffing,  budgeting  and  clinical 
management  Each  C/MHC  must  have  a 
Health  Care  P\aa  that  describes  the 
clinical  program,  based  on  the  problems 
identified  in  the  dociunentation  of  the 
needs  of  the  user  population,  and 
includes  measurable  objectives 
appropriate  to  the  five  stages  of  life 
(perinatal,  pediatric  adolescent  adult 
and  geriatric)  incorporating  health 
promotion/disease  prevention  activities. 
The  Plan  must  describe  clinical 
methods,  strategies,  and  protocols  to  be 
used  to  meet  the  stated  objectives  and  a 
program  to  measure  the  extent  to  which 
the  objectives  are  accomplished. 
Further,  the  Plan  must  be  consistent 
with  the  policies  of  the  center's  board  of 
directors  and  with  its  available 
resources.  Each  C/MHC  must  have 
Principles  of  Practice  designed  to 
implement  its  board's  policies  and 
^naximize  acceptability  and  effective 
utilization  of  services. 


(c)  Management  and  Finance  (42  CFR 
51c.303(8),  Slc.303  (r)  and  (a),  and 
56.305(a)(3)) 

C/MHCs  must  have  appropriate 
leadership  and  management  structures 
to  enable  them  to  operate  efficiently  and 
effectively.  They  must  also  have 
financial  systems  to  maintain  internal 
control,  ensure  stewardship  of  Federal 
funds,  maximize  non-Federal  resources, 
and  maintain  solvency.  With  respect  to 
the  management  structure, 
appropriateness  of  the  organizational 
structxire,  staffing  arrangements,  a 
functional  management  process,  and 
supporting  data  systems  will  be 
reviewed  and  considered.  Annual 
audits,  comparisons  of  revenues  and 
expenditures  and  other  administrative 
indices  such  as  productivity  will  be 
reviewed  in  evaluating  center 
performance. 

(d)  Governance  (42  CFR  51C.304  and 
56.304) 

A  C/MHC  must  be  governed  by  a 
board  which  represents  the  community 
served,  has  a  user  majority,  and 
functions  fully  and  effectively  in  its 
fiduciary  role.  Appropriateness  of  the 
board's  size,  composition,  committee 
structure,  performance,  and  selection 
process  will  be  reviewed  and  evaluated. 

Any  proposed  increase  in  the  required 
level  of  grant  support  (other  than  cost  of 
living  adjustments,  inflation,  and 
malpractice  premium  increases)  must  be 
accompanied  by  a  justification 
describing  the  requirements  for  a 
particular  activity  which  could  be 
considered  and  funded  separately. 
Priority  for  funding  will  be  given  to 
proposals  to  support  physician  retention 
and  recruitment  strategies,  and  limited 
funding  will  be  available  for  other 
purposes  such  as  capital  expenditures, 
improvements  in  the  delivery  of 
essential  services,  and  the  expansion  of 
service  capacity.  EUgibiUty  and  Criteria 
for  Evaluating  Applications  to  Provide 
Technical  and  Other  Non-Financial 
Assistance  under  section  330(f)(1): 

Eligibility  to  receive  funds  under  this 
category  is  based  on  the  provisions  of 
section  330(f)(1)  of  the  PHS  Act 
authorizing  awards  to  entities  which 
will  provide  a  broad  range  of  technical 
assistance  to  C/MHCs.  A  full 
explanation  of  the  basis  on  which 
applications  will  be  reviewed  is 
included  in  the  Federal  Register  Notice, 
Volume  50,  July  8. 1985.  page  27851, 
which  will  also  be  included  in 
application  kits.  In  addition,  the 
performance  of  grant  recipients  in  using 
previously  awarded  section  330(f)(1) 
funds  will  be  considered  in  determining 


whether  Federal  support  will  be  made 
available  to  continuation  appUcants. 

Criteria  for  Evahiatbig  AppttcatkMis  for 
the  CompieheiMive  Perinatal  Care 
Frogran 

The  following  will  be  considered 
when  each  proposal  is  reviewed  and 
evaluated: 

•  Evidence  that  the  center  has ' 
demonstrated  the  abffity  to  conduct 
directly  or  through  contract  or  other 
specific  arrangements  an  effective 
pierinatal  care  program  serving  hi^risk 
women,  infants,  and  children  in  a 
manner  that  assures  continuity  of  care. 

•  The  extent  to  which  the  center  is 
part  of  a  system  of  care  within  its  own 
community  and/or  region  and  has 
established  linkages  with  referral 
sources  and  relevant  organizations  to 
supplement  its  own  capacity.  A  center's 
ongoing  objective  shoidd  be  to  increase 
patient  access  to  services  that  the  State 
MCH  program  provides  and  to  State 
Medicaid  benefits,  including  those 
available  under  the  Omnibus  Budget 
Reconciliation  Acts  of  1986  and  1987. 

•  The  extent  to  which  the  centw  has 
documented  the  continued  requirement 
for  perinatal  services  by  residients  of  its 
community.  This  should  include  an 
assessment  of  the  utilization  of  services 
for  perinatal  and  infant  care  by  center 
users  during  the  previous  calendar  year. 
The  center  should  demonstrate  its 
knowledge  of  other  resources  available 
in  its  community,  region,  and  State  to 
serve  at-risk,  low  income  pregnant 
women  and  infants,  and  the  extent  to 
which  these  other  providers  are  serving 
this  population. 

•  The  adequacy  and  feasibility  of  the 
health  care  plan  and  new  or  expanded 
efforts  proposed  to  meet  the  needs  of  the 
population  and  to  improve  pregnancy 
outcomes  by  reducing  the  incidence  of 
infant  mortality  and  morbidity. 
Particular  attention  will  be  focused  on 
the  applicant's  ability  to  improve  access 
to  perinatal  care  whUe  integrating  a 
case  management  approach  into  overall 
patient  care. 

•  The  appropriateness  of  the 
proposed  budget  for  this  initiative. 

•  The  adequacy  of  the  center's  plan  to 
evaluate  the  results  of  this  activity  in 
terms  of  improved  health  status  and  the 
measurable  objectives  identified  in  the 
health  care  plan. 

Executive  Order  12372 

All  grants  to  be  awarded  under  this 
notice  are  subject  to  the  provisions  of 
Executive  Order  12372,  as  implemented 
by  45  CFR  Part  100.  which  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  from  within  their. 
States  for  assistance  under  certain 
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Federal  programs.  The  application 
packages  to  be  made  available  by 
DHHS  (standard  DHHS  Form  No.  424 
which  has  been  approved  under  OMB 
Control  No.  0346-0006]  will  contain  a 
listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  will 
provide  a  point  of  contact  in  the  States 
for  that  review.  Apphcants  are  to 
contact  their  State  single  point  of 
contact  and  follow  their  instructions  for 
the  review  of  applications. 

In  the  OMB  Catalog  of  Federal 
Domestic  Assistance,  the  Community 
Health  Center  program  is  listed  as 
Number  13.224:  the  Migrant  Health 
Center  program  is  Number  13.246;  and 
the  Technical  and  Other  Non-Financial 
Assistance  to  Community  Health 
Centers  is  Number  13.129. 

Dated:  December  15, 1968. 
lohnlLKaisa 

Acting  Adminiatrator. 

Appendix— Ragiaaal  Gnnts  Manatmnt 
OfBcsts 

Maiy  CBried,  DHHS-Regkn  I,  John  P. 
Kennedy  Federal  Buildtng,  Boston.  MA  02203. 
(817)  565-1482 
Thomas  Butler,  IXIHS-Region  0. 26  Federal 

Plaxa.  New  Yock.  NT  10278.  (212)  264-4408 
Walter  H.  Ihle.  |r..  DHHS«egiafi  10.  P.O.  Box 

13716. 3535  Market  Street  Philadelphia.  PA 

10101.  (215)  506-6653 
Wayne  Cutchens.  DHHS-Region  IV.  101 

MarietU  Tower.  Room  1106.  Atlanta.  GA 

30323,  (404)  331-2S87 
Lawrence  Poole.  DHHS-^tegion  V.  300  Sooth 

Wacker  Drive,  Chicago.  IL  00606,  (312)  353- 

8700 
Frank  Cantu.  DHHS-Region  VL 1200  Main 

Tower  Buildii^  Dallas.  TX  75202.  (214) 

767-3886 
Mollis  Henaiey.  DHHS-Regioa  VII.  601  Bast 

12tfa  Street  Roooi  50L  Kansas  City,  MO 

64106.  (816)  426-6641 
)eiTy  F.  Wheeler.  DHHS-Region  vm.  1961 

Stout  Street  Denver.  CO  80294,  (303)  884- 

4461 
Alan  Harris,  DHHS-Region  DC  50  United 

Nations  Plaza,  San  Francisco.  CA  94102, 

(415)  556-2506 
Neal  Adams.  DHHS-Region  X.  2201  Sixth 

Avenue,  Mail  Stop  RX  20.  Seattle.  WA 

98121,  (206)  442-7907 

(FR  Doc.  89-2667  Filed  2-3-89;  8^45  am] 

■HJJNO  COOC  41SS-1S-H 


National  InstKutaa  of  Hoallh 

National  Cancai  Inatltuta-  lleallim 
(uiviBion  Of  wanoar  iraaDnam  poera 
of  Scientific  Counaalora) 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  DCT.  National 
Cancer  Institute.  National  Institutes  of 
Health.  February  13-14. 1989.  Building 
3lC  Conference  Room  10.  9000 


Rockville  Pike,  Bethesda.  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  Felmiary  13  bota  8:30  a.m.  to 
approximately  5  p.m.,  and  again  on 
February  14  from  8  a.m.  until 
adjournment  to  review  program  plans, 
contract  recompetitions  and  budget  for 
the  DCT  program.  In  addition,  there  will 
be  scientific  reviews  by  several 
programs  in  the  Division.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5,  U.S.C 
and  sec.  10(d)  of  Pub.  L  92-463.  the 
meeting  will  be  closed  to  the  public  on 
February  13  from  5  pjn.  to 
approximately  6  pjn.,  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Instihite  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
whidi  would  constitute  a  cleariy 
unwarranted  invaaicm  of  peraonal 
privacy. 

Mrs.  Winifred  Ijimaden,  Ccmmiittee 
Management  Officer,  Natioiial  Cancer 
Institute.  Building  31,  Room  lOAOS, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892  (301-486-6706)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members  upon 
request 

Dr.  Bruce  A.  Chabner,  Director. 
Division  of  Cancer  Treatment  National 
Cancer  Institute.  Building  31.  Room 
3A52.  National  Institutes  of  Health. 
Bethesda.  Maryland  20682  (301-496- 
4291)  will  furnish  substantive  program 
information. 

Dated  January  25, 1989. 
Betty  ).  Beveridge, 

Committee  Management  Of^icar.  NIH. 
[FR  Doc  80-2660  Filed  2-3-60;  8:45  am] 
t  COOC  4MS-et-ll 


National  Cancer  inatWirta;  Amended 
NOuce  Oi  BMennp 

An  amendment  is  hereby  given  to  the 
notice  of  the  National  Cancer  Advisory 
Board  meeting  which  was  pubUshed  in 
die  Federal  Register  (54  FR  3857)  on 
January  26, 1989. 

An  additional  reason  for  closing  the 
morning  session  of  February  7  is  Oiat  the 
presentation  involves  data  that  may 
include  incomplete,  preliminary  and 
unpublished  reseanJi  findings  whidi 
may  involve  commercially  valuable 
information  wdiich  is  privileged  and 
confidential. 
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Dated:  Febnary  2. 1908. 
BMy  |.  B«varid|a, 

Committee  Management  Officer.  NIH. 
(FR  Doc  8S-2914  Filed  2-6-80: 8:45  am) 

MUWa  OOH  4M»«1 


mmc  neenn  service 

Office  of  the  Atiietaiit  Secretiry  for 
neenn,  PHUonai.wefner  lor  neenn 
Servloee  Reeeercli  eno  HeeKn  Cere 
TectMWIogy  Aaeeeement; 
n^MMimmf  ineni  nf  Aeeeeainenl: 
cerona  enoanerecioniy  lor  me 
Treatment  of  CerotM  Ocduaive 


The  Public  Healdi  Service  (PHS), 
through  the  OfRce  of  Health  Technology 
Assesment  (OHTA)  haa  previously 
published  a  notice  of  this  assessment  in 
the  Federal  Register  Vol.  51  No. 
118:22355.  June  19, 1966.  Additional 
information  is  being  sought  regarding 
the  safety,  clinical  effectiveness, 
appropriateness  and  use  of  carotid 
endarterectomy  for  the  treatment  of 
carotid  ocdusive  disease.  Carotid 
endarterectomy  is  an  operation  for  the 
removal  of  an  atherosclerotic  plaque 
from  a  carotid  artery.  Specifically,  this 
assessment  seeks  to  determine  the 
medical  indications  for  this  procedure 
and  the  appropriateness  of  its  use  on 
asymptomatic  and  symptomatic 
patients.  Specific  guidelines  are  sought 
for  identifying  patients  who  may  benefit 
from  this  procedure.  The  assessment 
also  seeks  to  determine  whether  or  not 
there  is  conclusive  evidence  or  lack 
thereof  on  the  benefits  of 
endarterectomy  over  medical  therapy  in 
the  management  of  patients  with  carotid 
artery  disease. 

PHiS  assessments  consists  of  a 
synthesis  of  information  obtained  bom 
appropriate  organizations  in  the  private 
sector  as  well  as  from  PHS  agencies  and 
others  in  the  Federal  Government  The 
PHS  assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  care  financing 
Administration  (HCFE)  in  establishing 
Medicare  coverage  policy.  Any  person 
or  group  wishing  to  provide  OHTA  with 
additional  information  relevant  to  this 
assessement  should  do  so  in  writing  no 
later  than  April  30. 1989. 

The  information  being  sought  is  a 
review  and  assessment  of  past,  current 
and  planned  research  related  to  this 
technology,  a  bibliograph  of  published 
controlled  clinical  trial  and  other  well- 
designed  clinical  studies,  and 


information  related  to  the  clinical 
acceptability  and  effectiveness  of  this 
technology,  and  a  characterization  of 
the  patient  population  most  likely  to 
benefit  from  it 

Proprietary  information  is  not  being 
sou^t 

Written  material  should  be  submitted 
to:  Harry  Handelsman,  D.O.,  National 
Center  for  Health  Services  Research  and 
Health  Care  Technology  Assessment 
5600  Fishers  Lane,  Room  12A-27, 
Rockville,  MD  20657.  (301)  443-4990. 

Date:  January  26, 196B. 
Donald  B.  GoUstMM. 

Acting  Director,  Office  of  Health  Technology 
Assessment. 
[FR  Doc  89-2709  Filed  2-3-89;  8:45  am) 

E41SS-17-M 


MeHonellnemuteeof  lleeHh. 

Steteiwent  of  Or  jeninHon,  Functione 
and  Delegetione  of  Authority 

Part  R  Chapter  HN,  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (40  FR 
22859,  May  27, 197S.  as  amended  most 
recently  at  53  FR  44128.  November  1. 
1988)  is  amended  to  reflect  the  following 
change  in  the  National  Lilnary  of 
Medicine,  NIH:  (1)  Establish  the 
National  Center  for  Biotechnology 
Information  (HNL7).  The  Center  will 
serve  as  a  national  focal  point  for  the 
study  of  biotechnology  information 
science,  provide  access  nationwide  to 
all  relevant  molecular  biology  electronic 
databases,  and  develop  specifications 
for  future  biotechnology  databases. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows: 

(1)  After  the  statement  for  the 
Division  of  Specialized  Infonnation 
Services  (HNLB),  insert  the  following: 

National  Center  for  Biotechnology 
Information  (HNL7).  (1)  Conducts  and 
sponsors  research  and  development  of 
systems  that  enhance  electronic  access 
by  biomedical  scientists  to  imiversity, 
commercial  and  government  factual 
data  bases  and  knowledge  bases  in 
biotechnology;  (2)  supports,  assists,  and 
enhances  existing  pubic  information 
resources  for  biot^::hnology,  such  as 
nucleic  acid  and  protein  sequence 
databanks  and  other  related  research 
information  resources;  (3)  conducts  and 
sponsors  collaborative  research  and 
development  for  molecular  biology 
research  information  systems,  including 
methods  of  data  acquisition, 
representation,  retrieval  and  analysis; 
(4)  provides  technical  consultation  and 
assistance  to  other  government  and 


private  organizations  that  support 
biotechnology  research  and 
development  to  foster  the  links  among 
computer-based  biology  information 
resources;  (5)  sponsors  and  conducts 
workshops,  symposia,  and  other 
scientific  meetings  to  foster  the 
development  of  computer  and 
information  science  as  appalied  to  basic 
biological  research;  and  (6)  develops 
and  promotes  standards  for  data  bases, 
communications,  and  nomenclature  for 
molecular  biology  data  which  facilitate 
the  sharing  of  research  data  among 
laboratories  on  a  national  and 
international  scale. 

Date:  lanuaiy  27. 198a 
WUfbtd ).  ForiNish. 
Director,  Office  of  Management.  PHS. 
[FR  Do&  89-2702  Filed  2-3-89;  8:45  am] 
iaiiNO  cooe  4i4e.«i-M 

Social  Security  Adminletration 
[Protect  Announeement  No.  8SA-0P-e»-11 

Federal  OM-Age,  Sundvors,  and 
DieabHity  Ineurance 

Aontcv:  Social  Security 
Administratioon.  HHS. 

ACTION:  Announcement  of  the 
availability  of  funds  for  section  702  arid 
section  1110  grants. 

■UMMOirr  The  Commissioner  of  Social 
Security  annoimces  that  competing 
applications  will  be  accepted  for  new 
research  grants  authorized  under 
sections  702  and  1110  of  the  Social 
Security  Act.  This  announcement, 
consisting  of  three  parts,  describes  the 
nature  of  the  grant  activities  and  gives 
notice  of  the  anticipated  availability  of 
fiscal  year  (FY)  1989  funds  in  support  of 
the  proposed  activities.  Part  I  discusses 
the  purpose  of  the  announcement  and 
briefly  describes  the  application 
process.  Part  n  describes  the 
programmatic  priorities  under  which  the 
Social  Security  Administration  (SSA)  is 
soliciting  applications  for  funding.  Part 
III  describes  the  application  process  and 
provides  guidance  on  how  to  submit  an 
application. 

date:  The  closing  date  for  the  receipt  of 
grant  applications  in  response  to  this 
announcement  is  May  8, 1989. 

Part  L  Purpose  and  the  Grants  Process 

A.  Program  Purpose 

This  research  is  intended  to  add  to 
existing  knowledge  and  to  improve 
methods  and  techniques  for  the 
management  administration,  and 
effectiveness  of  SSA  pro-ams. 
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In  general  SSA  will  fund  the 
following  types  of  projects: 

1.  Those  that  examine  "actuarial 
fairness"  and  retirement  incentives  of 
the  delayed  retirement  credit 

2.  Those  that  examine  demand  for 
older  woricers. 

B.  Fiscal  Year  1989  Grant  Process 

The  grant  application  process  for  FY 
1989  will  consist  of  a  one-stage,  full 
application.  Applications  are  limited  to 
20  single^paced  pages  (excluding 
resumes,  forms,  etc.)  and  must  relate  to 
the  selection  criteria  established  for 
review  of  applications. 

Priority  areas  in  this  announcement 
permit  applicants  to  propose  research 
efforts  not  to  exceed  12  months  in 
duration.  In  item  11  of  the  Face  Sheet 
(page  1  of  form  SSA  96)  indicate  (he 
priority  area  under  which  the 
application  is  submitted.  Applicants 
should  be  aware  that  grant  awards  are 
subject  to  the  availability  of  funds. 

Part  D.  Priority  Research  Areas 

In  particular,  the  following  projects 
will  be  considered  for  funding: 

A  "Actuarial  Fairness"  and  Retirement 
Incentives  of  the  Delayed  Retirement 
Credit  fDRC}—SSA-OP-e9-001 

The  DRC  currently  increases  the 
benefit  received  by  a  retired  worker  by 
3  percent  for  each  year  that  the  worker 
delays  receipt  of  benefits  after  attaining 
age  65  up  to  age  70.  Under  the  1983 
Social  Security  amendments,  for 
individuals  attaining  age  65  after  1989, 
the  DRC  is  gradually  increased  until  it 
reaches  8  percent  in  2008  and  later 
years.  The  objective  is  that  ultimately 
the  benefits  paid  to  wc»icers  who  retire 
after  the  "normal"  retirement  age  will  be 
"actuarially  fair"  on  average — in  the 
sense  that  the  present  value  of  benefits 
paid  to  workers  who  retire  after  normal 
retirement  age  will  be  the  same  as  for 
workers  who  retire  at  the  normal 
retirement  age.  A  number  of  proposals 
to  liberalize  or  eliminate  the  retirement 
earnings  test  (RET)  also  provide  for 
accelerating  the  increase  in  the  DRC  to  8 
percent 

The  principal  objective  of  this  grant  is 
to  examine  how  the  DRC  interacts  with 
the  retirement  earnings  test  and  other 
program  provisions  to  influence  worker 
incentives  to  delay  or  encourage 
retirement  both  at  the  current  3  percent 
DRC  and  the  scheduled  8  percent  DRC. 
How  do  the  payment  of  payroll  taxes, 
benefit  recomputations,  and  income 
taxation  of  benefits  associated  with 
DRC  affect  such  incentives?  The  purpose 
is  to  provide  quantitative  insight  into  the 
effect  of  Social  Security  benefit  and  tax 
provisions  on  the  work  and  retirement 


incentives  of  older  workers  but  not  to 
ask  for  econometric  estimates  of 
worker's  labor  supply  responses.  We  are 
interested  in  both  average  effects  on 
workers,  and  in  the  differential  effects  of 
such  provisions  on  population  subgroups 
that  differ  with  respect  to  such  factors  as 
mortality  and  earnings  experience. 
Population  subgroups  of  interest  would 
be  classified  by  such  characteristics  as: 
sex.  race,  marital  status,  age  of  benefit 
acceptance  of  woricer  and  spouse  (if 
married),  and  earnings  level  of  woricer. 

A  secondary,  related  objective  is  to 
examine  how  the  "actuarial  fairness"  of 
the  DRC  benefit  adjustment  affects  the 
distribution  of  lifetime  net  benefits  over 
the  remaining  lifetime  of  the 
beneficiaries.  Who  are  the  relative 
gainers  and  losers?  We  are  again 
interested  in  different  population 
subgroups,  as  describml  above. 

In  examining  the  ^ect  of  Social 
Security  benefit  provisions  on  the  work- 
retirement  decision  and  on  the 
distribution  of  well-being  over  the 
retirement  lifetime,  proposals  should 
consider  the  appropriate  definition  of 
"actuarial  fairness"  in  the  context  of 
these  questions.  In  addition  to  the 
relationship  between  the  present  value 
of  expected  benefits  and  the  age  of 
benefit  acceptance,  alternative 
definitions  might  incorporate  the 
additional  Sodal  Security  payroll  taxes 
paid,  the  recomputation  of  benefits,  and 
the  income  taxation  of  benefits 
associated  with  partial  or  delayed 
retirement.  The  proposed  research  is 
limited  to  the  identification  and 
measurement  of  the  incentives 
associated  with  different  ages  of  benefit 
acceptance  for  different  population 
sub^ups.  The  objective  is  to  provide 
quantitative  insight  into  the  effect  of 
Social  Security  benefit  and  tax 
provisions  on  the  woiic  and  retirement 
incentives  of  older  workers.  This  grant 
announcement  does  not  ask  for 
econometric  estimates  of  workers'  labor 
supply  responses. 

Grant  proposals  must  be  based  on 
well-developed,  rigorous  analysis.  It  is 
anticipated  that  a  total  of  up  to  $100,000 
will  be  allocated  to  fund  up  to  one  or 
more  projects  for  a  period  not  to  exceed 
12  months  in  duration. 

B.  Demand  for  Older  Workers— SSA- 
OP-89-002  < 

The  Social  Security  Amendments  of 
1983  will  gradually  raise  the  retirement 
age  and  increase  the  delayed  retirement 
credit  (DRC).  Proposals  are  being  made 
to  liberalize  or  eliminate  the  earnings 
test.  These  changes  in  the  Sodal 
Security  program  may  induce  behavioral 
responses,  particularly  in  work  and 


retirement  patterns.  How  changes  in 
work  incentive  provisions  affect  the 
behavior  of  older  workers  will  depend 
on  whether  older  workers  will  be  able  to 
find  employment.  Almost  all  retirement 
studies  have  been  based  on  a  model  of 
woricer  choice  that  assumes  that  older 
woiiiers  who  retire  are  able  to  find  jobs 
at  the  prevailing  wage.  Because  this 
assumption  may  not  be  vahd,  there  is  a 
need  to  examine  the  demand  for  older 
workers. 

Among  the  questions  to  be  addressed 
are:  What  determines  the  demand  for 
older  woricers?  Will  changes  in  the  age 
structure  of  the  labor  force  and  dianges 
in  the  Social  Security  law  encourage 
firms  to  continue  to  employ  older 
woricers  or  hire  new  older  workers, 
either  on  a  full-time  or  part-time  basis? 

What  will  be  the  effect  on  job  search 
attitudes  and  employment  of  older 
woricers  who  become  unemployed 
before  reaching  the  eligible  age  for 
Social  Security  and/or  private  pension 
benefits?  Will  older  woricers  be 
reemployed  in  occupations  requiring 
training  for  new  technologies?  What  will 
be  the  effect  of  the  later  retirement  age 
on  the  emplo)rment  status  of  older 
woricers  who  are  in  physically 
demanding  occupations  or  whose  health 
has  diminished?  Will  such  older  workers 
be  employed  in  less  strenuous  jobs  at 
the  end  of  their  work  career?  What  is, 
and  will  be,  the  role  of  private  pension 
provisions  on  the  employment  of  older 
woricers? 

Grant  proposals  should  examine  the 
demand  for  older  woricers  within  the 
framework  of  rigorous  and  weU- 
developed  models  of  labor-maricet 
behavior.  Particular  consideration 
should  be  given  to  explaining  the 
demand  for  older  woricers  in  the  context 
of  projected  changing  demographic 
patterns. 

It  is  anticipated  that  a  total  of  $75,000 
will  be  allocated  to  fund  one  or  more 
projects  not  to  exceed  12  months  in 
duration. 

Note. — ^To  foster  the  sharing  of  research, 
principal  investigators  for  each  priority  area 
will  he  required  to  discuss  the  results  of  their 
research  with  SSA  staff.  Funds  should  l>e 
included  in  the  budget  for  a  meeting  at  tlie 
SSA  Office  of  Research  and  SUtistics, 
Washingtoa  DC  20006. 

Fart  m.  Applicatioo  Process 

A.  Eligible  Applicants 

Any  State,  local  government  and 
public  or  private  organization  or  agency 
(including  educational  institutions)  may 
apply  for  a  grant  under  this 
announcement  Individuals  are  not 
eligible  to  apply.  For-profit 
organizations  or  institutions  may  apply 
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with  the  underataading  that  no  grant 
funds  ouy  ba  paid  as  profit  to  any  grant 
recipient.  ProHt  is  considered  any 
aaiount  io  excess  of  the  allowable  costs 
of  the  grant  A  for^Mofit  orgaoizatioo  or 
institution  means  a  corporation  or  otker 
legal  entity  which  ia  organized  or 
operated  for  the  profit  or  benefit  of  its 
shardulders  or  other  owners  and  OHiat 
be  distingaiiihablft  or  legally  separable 
from  that  of  an  iadividaal  acting  on  Ms 
or  her  own  behalf. 


ensure  receipt  of  the  proper  appHcation 
kit. 

2.  Additional  Iirfonnetion 

For  addHiial  iafarmetion  concemkig 
pn^ect  devekfMBCAt  please  contact  Mr. 
Janws  P.  Coughlin:  Office  of  Research 
and  Statistics:  Office  of  Policy;  Social 
Security  Adaunistratioii;  zns  Annex 
BaildiBs:  6401  Security  Boolevanl: 
Bahimofe.  Maiyland.  2123S;  telephone 
(301)966-2843. 


B.  A  vathMky  and  Duration  of  Funding      3.  Application  Sobraission 


The  granl(s)  for  "Actuarial  Fairness  of 
Delay^Ratireraaat  Credit"  (SSAr-OP- 
SB-OOl)  will  ba  Winded  under  the 
authority  of  sactioa  1110  of  the  Social 
Securi^  Act  SSA  anticipates  allocating 
SlWUXIO  to  fund  at  least  one  (1)  project 
in  priority  area  SSA-OP^ao-QOl.  The 
grant(s)  for  "DeBaad  for  Older 
Workos"  (SSAr<3P-8e-002}  will  be 
funded  under  sactioo  70t  of  the  Social 
Security  Act  SSA  anticipates  allocatiag 
$75,000  to  fund  at  least  one  (1)  project  ia 
priority  area  SSA-OP-aO-OOK.  SSA  wUl 
issue  an  ioittal  gnat  awanl(s)  not  to 
exceed  12  BBODtha  in  dueatioo  ia  oack 
priority  J 


C  Grantee  Shof9  of  W9  Pttffoct  CosIb 


Grant  radpieata  raoaiTlBg  I 
to  conduct  ^esctaeeardi  projects  are 
expected  to  eoatiibuta  to«vards  the 
project  costs.  Gaaerally,  5  percent  of  the 
total  costs  ia  caaaUaiod  acceptable.  No 
grant  will  be  awarded  that  covem  109 
percent  of  the  pR^ecf  s  costs. 

D.  The  Apptioation  Procen  for 
Proposals  Requesting  Grant  Pimds 


Organizations  wishing  to  oompale  for 
grants  under  this  ennounrwaMmt  must 
sabait  an  application  by  May  8, 198S. 
AppUcations  received  ia  reapoase  to  this 
announcement  will  be  reviewed  l^ 
Federal  and  noa-Fedaral  personnal 
Successful  applicants  Biay  expect 
funding  during  the  third  quarter  of  FY 
1988. 

1.  Availability  of  Api^ication  Fotbu 

Am>lication  kits  which  contain  the 
prescribed  application  foios  for  grant 
funds  are  available  froa  the  Grants 
ManageaMnt  Staff;  Division  c4  Contract 
and  Grant  Operations;  Office  of 
Acquisition  and  Grants:  Office  of 
Management:  l-E-4  Gwynn  Oak 
Building:  1710  C%vyiin  Oak  Avenue; 
Baltimore.  Maryland.  21207;  telephone 
(301)  965-9502:  Mr.  Uwrence  H.  PuQen. 
Chiet  Grants  Management  Staff. 

When  requesting  an  application  kit 
the  applicant  should  refer  to  project 
announcement  number  SSA-OP-69-1 
and  the  data  of  this  announcement  to 


AH  appUcatioBS  requesting  Federal 
grant  fonds  moat  be  safaoutted  on  the 
standard  forov  providad  by  the  Grants 
Management  Staff.  11h  apptication  shall 
be  exeoatad  by  aa  individaal  anthorizad 
to  act  fortksapplicaDt  organization  and 
to  assume  for  die  appticant  organization 
the  obligations  impoaed  by  the  terms 
and  coaditians  of  the  ^ant  award. 

As  part  of  the  project  title  (page  1  of 
the  application  form  SSA-96,  item  11), 
the  a^iltoaat  must  clearly  indicate  liie 
appMcatiea  siAmfttad  is  in  ruponM  to 
this  amioaaoenent  (SSA-OP-88-1)  aad 
must  show  dw  appropriate  project 
identifier  fte.,  SSA-OP-SO-OOl.  eta). 

AppBcadons  must  be  submitted  to: 
Grants  Maiagement  Stafl^  Dtvision  of 
Contract  and  Grant  Operatioos;  Office 
of  Acquisition  and  Grants;  Office  of 
Managweiit;  Socisa  Oetuilty 
AdiHlalstratioii;  l-B-4  Gwynn  Oak 
Building:  ITlSGwyon  Odi  Avenue; 
Baltimore,  Maryland.  21307. 

4.  Applicateaa  ConaJAiiatinn 

Applications  are  initially  screened  for 
relevance  to  this  announcement  ff 
judged  imdevant  die  applicaUtms  are 
returned  to  the  applicants.  Applications 
that  confunn  to  tfie  lequiremoits  of  this 
program  announcement  wiH  be 
reviewed  competitively  against  the 
evaluation  criteria  specified  in  No.  e(b) 
of  this  announcenent  and  evaluated  by 
Federal  and  non-Federal  personnel  T^ 
results  of  this  evaluation  will  assist  the 
Commissioner  of  Social  Security  in 
considering  competing  applications. 

5.  Application  Approval 

Grant  awards  will  be  issued  within 
the  Federal  funds  available  following 
the  approval  of  the  epplications  selMted 
for  fimding.  The  ofRcial  award 
document  is  the  "Notice  of  Grant 
Award."  It  wiU  provide  the  amoimt  of 
funds  awarded,  the  purpose  of  the 
award,  the  budget  period  for  which 
support  is  given,  this  total  project  period 
for  which  support  is  contemplated,  the 
amount  of  giaiitee  financial 
participation,  and  any  special  terms  and 
conditions  of  the  grant  award. 


6.  Criteria  for  Screeidng  and  Reviewing 

of  Applications 

(m)  Screening  Requirements.  Ia  order 
for  an  application  to  be  in  conformance, 
it  must  meet  aJI  of  the  following 
requirements: 

(IJ  Number  of  Copies:  An  original 
signed  applieation  and  two  copies  must 
be  tabaattad.  Five  additional  copies  are 
optional  and  will  expedite  processing  of 
the  grant  applicatioa. 

(2)  Let^th:  The  narrative  portioa  of 
the  apphcatioa  most  not  exceed  20 
single^paced  pages,  exchisive  of 
resumes,  forms,  etc  typewritten  on  one 
side  of  the  paper  oaly.  Applications 
should  nei^er  be  ondriy  elaborative  nor 
contain  voluminous  documentation. 

(3)  Non-Federal  Contribution  (Match): 
Grant  recipients  must  contribute 
towards  the  project  costs  (ca^  or  in- 
kind).  Generally,  5  percent  of  the  total 
costs  is  acceptable. 

(b)  Evaluation  Criteria.  Applications 
which  pass  the  screening  wdl  be 
reviewed  by  at  least  three  individuals. 
Reviewers  will  score  the  applications, 
basing  their  scoring  decisions  on  the 
follewing  criteria.  Relative  weights  are 
shown  ia  pareatheses. 

(1)  Project  Otiecth/e:  (IS  poinU) 

How  closely  do  the  project  objectives 
fit  those  of  the  announcenent?  Is  the 
need  for  the  project  discussed  in  terms 
of  the  importance  of  the  issues  to  be 
addressed?  Does  it  describe  how  the 
project  builda  upon  previous  research? 

(2i  Ptofeet  Design:  (30  points). 

Is  the  design  of  tke  project  adequate 
and  feasible  as  indicated  by  die 
appropriateness  of  the  work  statement 
and  the  technical  approach,  inchidin; 

(a)  a  ooacise  and  dear  statement  of 
goals  and  objectives:  (b)  theoretical 
analysis  of  the  problem  and.  if 
apprapriata.  hypotheses  to  be  tested 
and/or  parameters  to  be  estimated:  (c) 
date  to  be  ooUected,  includti^ 
spedCwattoa  of  data  sources;  (d)  plan 
for  data  analysis,  indudii^ 
appropriateness  of  statistical  methods  to 
be  used:  and  (e)  scheduling  of  tasks  and 
milestones  in  the  progress  of  the  project? 
Does  the  proposal  deicribc  specific 
plans  for  coniducting  the  project  in  terms 
of  the  tasks  to  be  performed,  and  how 
the  approach  proposed  will  accomplish 
the  project  objectives? 

(3)  Qualifications:  (30  points) 

Do  the  qualifications  of  the  project 
personneL  as  evidenced  by  training, 
experience,  and  publications,  indicate 
that  they  have  the  skills  required  to 
competently  carry  out  the  research  and 
to  produce  a  final  report  that  is 
compiehensibie  and  usable?  Is  die 
staffing  pattern  appropriate  for  the 
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proposed  research,  linking 
responsibilities  cleariy  to  project  tasks? 
Does  the  applicant's  organization  have 
adequate  facilities  and  resources  to 
plan,  conduct,  and  complete  the  project? 

(4J  Organization  and  Budget  (10 
points) 

Are  the  resources  needed  to  conduct 
the  project  specified,  including 
personnel,  time,  funds,  and  facilities? 
Are  any  collaborative  efforts  with  other 
organizations  dearly  identified  and 
written  assurances  referenced?  Is  all 
budget  information  provided,  including  a 
description  by  category  (personnel 
travel,  etc)  of  the  total  of  the  Federal 
funds  required?  Are  funds  specified  for 
each  budget  period?  Where  appropriate, 
are  justifications  and  explanations  of 
costs  provided?  Are  the  project's  costs 
reasonable  in  view  of  the  level  of  efforts 
and  antidpated  outcome? 

(S)  Expected  Outcomes:  (IS  points) 

What  is  the  potential  usefiilness  of  the 
antidpated  result  and  expected  benefits 
to  SSA  and  other  tatget  groups?  What  is 
the  potential  usefulness  of  the  proposed 
projed  for  the  advancement  of  sdentific 
knowledge? 

7.  Qosing  Date  lot  Receipt  of 
Applications 

'The  dosing  date  for  receipt  of  grant 
applications  for  Federal  funds  in 
response  to  this  announcement  is  May  8, 
1989. 

Applications  may  be  mailed  or  sent 
by  commercial  carrier  or  personally 
delivered  to:  Grants  Management  Sta£& 
Division  of  Contract  and  Grant 
Operations;  Office  of  Acquisition  and 
Grants;  Office  of  Management;  Sodal 
Security  Administration:  Room  l-E-4 
Gwynn  Oak  Building;  1710  Gwynn  Oak 
Avenue;  Baltimore,  Maryland,  21207. 

Applications  must  be  received  by  the 
Grants  Management  Staff  on  or  before 
the  above  dosing  date  to  be  considered. 
Personally  delivered  applications  are 
accepted  during  normal  working  houra 
of  8:30  a.m.  to  5  p  jn.  Monday  tlm)ugh 
Friday  on  ot  prior  to  the  established 
dosing  date.  An  application  will  be 
considered  to  be  received  on  time  if 
personaUy  delivered  to  SSA  or  mailed 
through  the  U.S.  Postal  Service  or  sent 
by  commerdal  carrier  on  or  before  the 
closing  date  (as  evidenced  by  a  legible 
U.S.  Postal  Service  postmark  or  legibly 
dated  receipt  from  a  commerdal 
carrier).  Private  metered  postmarks  will 
not  be  considered  acceptable  as  proof  of 
timely  mailing. 

Applications  submitted  by  any  means 
other  than  the  U.S.  Postal  Service  or 
commercial  carrier  shall  be  considered 
as  acceptable  only  if  physically  received 
at  the  above  address  on  or  before  the 
deadline  date.  Applications  which  are 
mailed  through  the  U.S.  Postal  Service 


or  sent  by  commercial  carrier  on  or 
before  the  closing  date  must  be  received 
by  SSA  prior  to  the  meeting  of  the 
reviewers  selected  to  evaluate  the  grant 
applications.  Applications  which  are  not 
received  on  time  will  not  be  considered 
for  funding. 

Paperworii  Reduction  Ad 

This  notice  contains  reporting 
requirements  in  "The  Application 
Process"  section.  However,  the 
information  is  collected  using  form  SSA- 
96,  Federal  Assistance,  which  has  OMB 
dearance  No.  0960-0184. 

Executive  Order  12S72— 
Intetgovemmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by  the 
requirements  of  Executive  Order  12372 
relating  to  the  Federal  policy  for 
consulting  with  State  and  local  eleded 
offidals  on  proposed  Federal  finandal 
assistance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13.S12— Assistance  Payments— 
Rewearch  and  Demonstratioos) 

Dated:  )anuaiy  28, 1966. 
Dotcas  R.  Haidy, 
Commissioner  of  Social  Security. 
[PR  Doc.  88-2664  Filed  2-3-ae;  8:45  am] 
I  coos  41SS-1Mi 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

vmoa  Of  AOHNnisiraiion 
[Docket  No.  N-e»-1926] 


CoHactlon  to  OMB 


information 


AOENCV:  Office  of  Administration.  HUD. 
action:  Notice. 


r:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
solidting  public  comments  on  the 
subject  proposal 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington. 
DC  20503. 
FOR  RIRTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest,  Washington,  DC  20410, 


telephone  (202)  75&-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  doamients 
submitted  to  OMB  may  be  obtained 
fiom  Mr.  Cristy. 

SUPPLEMENTARY  arORMATION;  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Ad  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal  (2)  the 
office  of  the  agency  to  colled  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  pubbc  will  be  affected  by  the 
proposal  (6)  how  frequently  informaticm 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  induding  number  of 
respondents,  frequency  of  reqionse,  and 
hours  of  response;  (8)  whetho'  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telq>hone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Audiarity:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d). 

Dated  January  18.  I960. 

|oha  T.  Miophy. 

Director,  Information  Policy  and  Management 
Divisiort 

Proposal:  Second  Phase  of  Collecting 
Data  on  Low-Income  Housing  Tax 
Credit 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  HUD 
will  use  this  second  phase  data 
collection  as  a  one-time  effort  to  help 
explain  to  Congress  and  the  public,  the 
housing  issues  of  the  Low-Income 
Housing  Tax  Credit  HUD  will  acquire 
new,  complimentary  data  from  15  State 
housing  agencies,  developers,  and 
syndicators  for  300  sample  tax 
properties. 

Form  Number  None. 

Respondents:  State  and  local 
governments  and  businesses  or  other 
for-profit. 

Frequency  of  Submission:  One-time. 

Reporting  Burdeiu 
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Tottd  Estimated  Burden  Hours:  485. 
Status:  Reviaioa. 

Coatact  John  Ross.  HUD.  (202)  744- 
5426:  lohn  Allison.  OMa  (202)  395-6880. 

Date:  January  1&  1M9. 

Proposak  FHA  Dcvelopncnt  Cost 
Budget/Cost  Stetenent  Actaal 
Development  Cost  Certificate. 
AcquiflitioB  and  Rdocation. 
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Office:  Public  and  Indian  Hooaias. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
report  will  enable  HUD  to  determine 
whether  amounts  requested  or  spent  ue 
reasonable  to  services  or  items 
pmdiased.  or  to  actaal  or  projected 
development  progress  so  that  if 
necessary,  timely  action  can  be  taken.  It 
will  also  enable  HUD  to  detennine 


PHA's  compliance  widi  the  U.S.  Housing 
Act  of  1937,  as  amended. 

forai  AAioiAavr  HUD-«a484.  HUD> 
52477. 

Respondents:  Slates  or  local 
govenmients  and  non-profit  institutions. 

Frequency  of  Subwission: 
Recordkeeping  and  on  occasion. 

Retorting  Burden: 
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Total  Estimated  Burden  Hours:  2.837. 

Status:  Reinstatement 

Contact:  Raymond  W.  Hamilton. 
HUD.  (202)  428-0938,  John  Allison,  OMB, 
(202)395-6880. 

Date:  January  18,  IWa 
[FR  Doc  88-2884  Ptled  2-3-88: 8:45  am] 
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(Dockat  No.  N-t9-1«271 

Submicaioii  of  PropoMd  Inf ocmstlon 
Coll«ction  to  OMB 

AOCNCV:  Office  of  Administratiaa.  HUD. 
Notice. 


v:  The  proposed  information 
coHection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwoiic 
Reduction  Act.  The  Department  is 
soliciting  pablic  comments  on  the 
subject  proposal. 

AOOMESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 


John  Allisoa  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

PON  PURTIMR INKMMATION  CONTACT! 
David  S.  Cristy,  Reports  Management 
Offiear,  DepartiaeBt  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington.  DC  20410, 
telephone  (202)  755-M50.  TMs  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

tUWlCMDfTANV  INTONHATION:  The 
Department  has  submitted  the  proposal 
for  (he  collection  of  infonnation.  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  USJC^  Chapter  35). 

The  Notice  lists  the  faUowiiag 
information:  (1)  The  title  of  the 
infonnation  collection  proposal  (2)  the 
office  of  the  agency  to  colliect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 


proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
propoaal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
infonnation  collection  requirement:  and 
(9)  the  names  and  tel^hone  numbers  of 
an  agency  official  familiar  with  the 
propoaal  and  of  the  OMB  Desk  Officer 
of  the  Department 

Anthority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d)  of 
the  Department  of  Hoosing  and  Urban 
Development  Act  42  U.S.C  3S35(d). 

Date:  )amiaiy  10, 1988. 
John  T.  Mwpfay, 

Director,  Infonnation  Policy  and  Management 
Division. 

Proposal:  Operating  Budget  and 
Supporting  Schedules. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  TTiis 
schedule  will  ensure  that  Public  Housing 
Authorities  (PHAs)  follow  sound 
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financial  practices  and  that  Federal 
ftmds  are  used  for  eli^ble  expenditures. 
PHAs  will  use  the  form  as  a  financial 
summary  and  analysis  of  immediate  and 
long-term  operating  programs  and  plans 


HU0-52S64.. 
HU0-S2S66„ 
HUO-52567.. 
HUt>-52571.. 


to  provide  control  over  operations  and 
achieve  objectives. 

Form  Number  HUD-52564.  HUD- 
52566,  HUD-52567,  HUD-52571,  and 
HUD-62573. 


Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  o< 

respond-     x 


Frequency 

o< 
response 


Hours  per 
response 


Burden 
hours 


3.780 
3.780 
3.780 
3.780 


116.5 
1.0 

.75 
1 


440.370 
3.780 
2.83S 
3.780 


Total  Estimated  Burden  Hours: 
453,600. 

Status:  Extension. 

Contact-  John  T.  Comerfbrd,  HUD, 
(202)  416-1872.  John  Allison,  OMB.  (202) 
395-6880. 

Dated:  January  10, 1989. 


Proposal:  Contractor's  Report  of 
Sales. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  HUD 
will  use  this  report  to  monitor  the 
volume  of  sales  for  each  Consolidated 
Supply  Program  product  HUD  will  also 
validate  that  a  specific  product  on 


which  suppliers  are  bidding  conforms  to 
specified  standards  or  speciHcations. 

Form  Number:  HUEV-52810. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission: 
Recordkeeping  and  Semi-Annuaily. 

Reporting  Burden: 


Number  of         Frequency  ...       -_  «. 

respond-     x         oJ  ^    Howsper    _    Bwden 

ents 


hours 


Contractor's  npot  o( 

Recordkeeping 


400 

400 


C 

1 


1.600 
800 


Total  Estaaated  BurdenHours:  2,400. 

Status:  Rein^atement. 

Contact  Michael  Diggs.  HIH).  (202) 
426-4703.  John  AlliwMU  Oltffl,  (202)  3tS- 
6880. 

Dated:  Jannery  10. 1988. 
(FR  Doc  80-2865  Filed  2-3-86;  8:45  am] 

COM  431».«V41 


wf  oi  matloN 


[Docket  Na  N-W-192S] 

SubmlMionof 
CuHec  lloii  to  OMB 


AQENCV:  Office  of  Administration.  HUD. 
action:  Notice. 


:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (C^ffl)  for 
review,  as  required  by  the  Paperwork 
Reductmn  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT. 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Dewek){Hnent  451  7th  Street 
Southwest  Washington,  IX;  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toU-free  number.  Copi^  of  the  proposed 
forms  and  other  available  documents 
submitted  to  Okffi  may  be  obtained 
frtnn  Mr.  Cristy. 

SUPPLEMENTARY  mFOMNATION:  The 

Department  has  submitted  the  proposal 
for  the  coHection  of  infonnation,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
infonnation  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  ficquency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension. 


reinstatement,  or  revision  of  an 
infonnation  coilectian  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  famiHar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

KaAankr-  SectioB  3507  of  tke  i%pen*ark 
Reduction  Ad.  44  U.S.C  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Devdopnent  Act  42  USJC  3535(d). 

Dated:  January  17. 1889. 
JoknT.lttephy. 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Survey  of  Pensions  Funds. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
survey  provides  the  only  source  of 
information  on  the  extent  of  institutional 
investment  in  mortgage-related 
securities  and  consequently  their 
provision  of  funds  to  the  mortgage 
market  It  monitors  how  institutions 
respond  to  changes  in  Federal 
regulations.  Respondents  are  pension 
funds  or  their  investment  managers,  and 
commercial  and  mutual  savings  banks. 

Form  Number  None. 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden: 
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NumlMrof         Frwjiyncy         Hour«p«    _ 
•nit              i*tponi«          '  -^  - 

Bunton 
hours 

Survw 

$M                             4                       JV 

381 

Total  Estimated  Burden  Hours:  391. 

Status:  Revision. 

Contract:  John  N.  Dickie,  HUD,  (202) 
755-7270.  John  Allison,  OMB,  (202)  395- 
6880. 

Dated  )anuary  17, 1980. 

Proposal:  Monthly  Survey  of  Private 
Mortgage  Insurance  Activity. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Imposed  Use:  This 
survey  will  enable  public  oflicials  to 
make  sounder  policy  decisions 
concerning  public/private  initiatives 
and  pculicipation  in  the  mortgage 
market  as  well  as  to  track  growth  and 


identify  potential  problems  confronting 
the  private  insurance. 

Form  Number  None. 

Respondents:  Businesses  or  Other  For- 
ProfiL 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


NunitMr  of         FfBQMncy         Hows 
X         o(  X 


Burden 
houn 


ReeportdeiM  ReponinQ  Burden  ^ 


13 


12 


13 


Total  Estimated  Burden  Hours:  13. 

Status:  Existing. 

Contact:  John  N.  Dickie,  HUD,  (202) 
755-7270.  John  Allison.  OMB.  (202)  39fr- 
6880. 

Dated:  January  17.  IQBa 

[FR  Doc  8»-2e88  Piled  2-3-80;  ft45  am) 
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DEPARTMENT  OF  THE  MTERIOR 
Bursau  of  Land  Manaoamant 
[NM  040  00  4120-101 

OklahofiM  naioufca  ManaQainant  Plan 
(OKRMP) 

AOCNCV:  Bureau  of  Land  Management 
Interior. 

action:  Call  for  coal  and  other  resource 
information. 


r.  The  Bureau  of  Land 
Management  (BLM),  Tulsa  District 
Oklahoma  Resource  Area,  is  scheduled 
to  prepare  a  Resource  Management  Plan 
(RMP)  and  Environmental  Impact 
Statement  (EIS)  for  BLM  managed 
Federal  lands  and  minerals  within 
Oklahoma.  The  major  land  use  decision 
within  the  RMP/EIS  concerning  the 
Federal  coal  resource  shall  be  the 
identification  of  areas  acceptable  for 
further  consideration  for  leasing. 

The  purpose  of  this  notice  is  to  solicit 
coal  and  other  resource  information  and 
indications  of  interest  and  needs 
pursuant  to  43  Code  of  Federal 
Regulations  (CFR)  3420.1-2,  for  inclusion 
in  the  RMP.  Coal  companies,  state  and 
local  governments,  and  the  general 
public  are  encouraged  to  submit 
information  to  the  BLM  to  assist  in  the 


determination  of  coal  development 
potential  and  possible  conflicts  with 
other  resources.  Where  such  information 
is  determined  to  indicate  development 
potential  for  an  area,  the  area  may  be 
included  in  the  land  use  plan  for  further 
consideration  for  leasing. 
DATi:  Comments  relating  to  this  call  for 
information  will  be  accepted  until 
June  1,  1989. 

Aomms:  Comments  should  be  sent  to: 
Paul  W.  Tanner,  Area  Manager,  Bureau 
of  Land  Management  Oklahoma 
Resource  Area,  200  NW  Fifth  Street 
Room  548,  Oklahoma  City.  OK  73102. 
Proprietary  data  should  be  identifled  as 
such  to  ensure  confidentiality. 
MM  naiTMBa  lanwiiaTmii  cohtact: 
Paul  W.  Tanner,  Area  Manager,  or  Brian 
Mills,  RMP  Team  Leader,  Oklahoma 
Resource  Area,  (405)  231-6491. 

MXWiBMNTAIIV  WWWMATIOIt  The 

planning  area  for  the  Oklahoma  RMP 
will  include  all  BLM  managed  surface 
and  mineral  estate  within  Oklahoma. 
Significant  resource  issues  will  be 
identified  during  the  first  phase  of  the 
RMP  process  scheduled  to  commence  in 
June  of  1990.  The  development  of  the 
coal  resource  is  anticipated  to  be  one  of 
the  issues  addressed  in  the  RMP. 
Information  acquired  from  this  call  will 
be  used  to  identify  and  categorize  areas 
of  coal  development  potential  within  the 
planning  area. 

Industry  and  other  interested  parties 
are  asked  to  provide  any  information 
that  will  be  useful  in  meeting  the 
requirements  of  the  Federal  Coal 
Management  Program  defined  in  43  CFR 
3420,  including  application  of  the  coal 
planning  screens  and  future  activity 
planning  such  as  tract  delineation, 
ranking  and  selection,    y 


Information  resulting  fit>m  this  call 
will  be  utilixed  in  the  application  of  the 
unsuitability  criteria  and  the 
development  of  other  resource  use 
screens. 

The  type  of  information  needed 
includes,  but  is  not  limited  to  the 
following: 

1.  Location. 

(a)  Tracts  desired  by  mining 
companies  should  include  a  narrative 
descritpion  with  areas  delineated  on  a 
map  with  a  scale  of  not  less  than  ^t  inch 
to  the  mile. 

(b)  Descriptions  of  both  public  and 
private  industry  coal  users  in  the 
general  region. 

2.  Quantity  needs  (tonnage,  dates)  for 
both  public  and  private  industry  coal 
users  and  coal  developers. 

3.  Quality  needs  (by  type  and  grade) 
for  enid  users  of  the  coaL 

4.  Coal  reserve  drilling  data  which 
may  pertain  to  the  planning  area. 

5.  Information  relating  to  surface  and 
mineral  ownership. 

(a)  Surface  owner  consents  previously 
granted,  whether  consent  is 
transferable,  surface  owner  leases  with 
coal  companies. 

(b)  Non-Federal,  or  fee  coal  ownership 
adjacent  to  Federal  tracts  currently 
leased  or  mined. 

6.  Other  resource  values  occurring 
within  the  planning  area  which  may 
conflict  with  coal  development 

(a)  Identify  the  resource  value, 
location  by  narrative  description  and 
may  ( V^  inch  to  the  mile)  delineation. 

(b)  State  the  reasons  the  particular 
resource  would  conflict  with  coal 
development. 

Any  individual,  business  entify,  or 
public  body  may  participate  in  this 
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process  by  providing  coal  or  other 
resource  information  under  this  calL 
Public  participation  activities  involved 
with  the  preparation  of  the  Oklahoma 
RMP  win  be  conducted  in  accordance 
with  alt  BLM  land  use  planning 
regulations  and  requirements,  and  will 
be  announced  at  a  later  date. 
Lairy  L  Woodafd. 
State  Director. 

Dated:  Jaouaiy  28. 19HL 
[FR  Doc  a0-2a34  Filed  2-9-80: 8:46  aoM 


National  Parti  Sarvtca 
CancaRatlon  of  a  NoUca  of  Intent  To 


Statement  for  tfw  Congaree  Sananp 
NatkNuri  Monument^  8C 


v:  Notice  is  hereby  given  that 
the  National  Park  Service  is  caocelling 
the  notice  issaed  in  the  Fadatal  Bagistar 
of  April  21. 1980,  (45  FR  26828)  for  the 
preparation  (rf  an  environmental  impact 
statement  on  the  Congaree  Swamp 
National  Monument  Soath  rawthnu  a 
general  management  plan  with  an 
environmental  assessment  and  a 
Finding  ef  No  Significant  Impact  were 
issued  on  Dcceoiber  13. 1988. 


Jacob  J.  Hoogland,  Chief.  Environmental 
Comphance  Division.  National  Park 
Service.  U.S.  DefMrtnent  of  the  Interior. 
18tb  and  C  Straetak  NW..  Rooai  1210. 
WasinngtoD.  DC  20240.  telephone  (202) 
343-2163. 

Date:  Jaamry  sa  1989. 

Acting  Aaaciate  Director,  Planning  and 
ijcyetoptncnt. 

(FR  Doc  89-2835  Filed  Z-^-88;  8:45  amj 


•MozHne  WU  end  Scenle  Rivar  Stody 

Area,r 


AOCNCr.  National  Park  Service, 
Department  of  the  Interior 
ACTION:  Termination  of  Environmental 
Impact  Statement  Process 

•UMMARV:  On  Novenftber  20. 1961.  the 
National  Parii  Service  issaed  a  Notice  of 
Intent  (46  FR  57140)  to  prepare  an 
Environmental  Impact  Statement  for  the 
potential  designation  of  Melozitna  Wild 
and  Scenic  Rivet,  Alaska. 

The  area  was  studied  for  potential 
designation  under  the  criteria  found  in 
Section  2(b)  and  as  directed  in  Secticm  4 
of  the  Wild  and  Scenic  Rivers  Act  as 
amended.  Tke  study  was  completed  and 
the  area  was  found  to  be  ineligible  for 
destgiation.  As  a  result,  an  EIS  will  not 


be  prepared  and  the  procesa  is  hereby 
terminated. 

FOR  FURTHEH  HVOMaATKM  CONTACT: 

Jacob  J.  Hoo^and,  Chief.  Environmental 
Compliance  Division.  National  Park 
Service,  U.S.  Department  of  the  Interior. 
Room  1210, 18th  and  C  Streets.  NW., 
Washington.  DC  20240.  telephone  (202) 
343-2163. 

January  30, 1989. 
James  W.  Stewart. 

A  cting  Amaciat»  Dinctor.  Plaaaing  and 
Development,  National  Park  SarrttB. 
[FR  Doc  80-2636  Filed  2-3-80: 8:45  am) 


WM  and  Scentc  River  Study  i 
Alaelcac  Pofcaplne  Wild  and  Scenic 
RiverelaL 

agency:  National  Park  Service, 
Department  of  the  Interior. 

ACTNNC  Termination  of  Environmental 
Impact  Statement  Process. 

SUMNURY:  The  National  Park  Service 
issued  Notices  of  Intent  to  prepare 
Environmental  Impact  Statements  for 
the  lollowing  three  potential  National 
Wild  and  Scenic  River  designations  in 
Alaska: 

November  aa  1901, 46  Fit  57140  Porcupine 

Wild  and  Scenic  River 
November  2a  1981,  46  FR  59140  IQsOTalik 

Wild  and  Scenic  River 
Decentter  M.  1082, 4r  PR  SB«I8  Kafldctoli 

Wild  and  Scenic  River. 

AH  three  areas  were  studied  for 
potential  designation  under  the  criteria 
found  in  section  2(b)  and  direction  of 
section  4  of  the  Wild  and  Scenic  Rivers 
Act  as  amended.  All  relevant  stwties 
were  completed  and  the  three 
aforementioned  river  study  areas  were 
found  to  be  elipble  for  dpsignHtinn. 
However,  their  designation  was  not 
recommended  by  the  Department  of  the 
Interior  to  the  Congress.  As  a  result  an 
EIS  win  not  be  prepared  and  the  process 
is  hereby  terminated. 

PON  FURTHER  INFORHMTION  CONTACT: 
Jacob  ).  Hoa^and.  Chief,  Environmental 
Compliance  Division,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Room  1210, 18tii  and  C  Streets  NW., 
Washington.  DC  20240,  telephone 
(202)343-2163. 
January  3a  108a 
James  W.  Stewart. 

Acting  Associate  Director.  Planning  and 
Development.  National  Park  Service. 
(FR  Doc  89-2637  FJed  2-3-89:  ac45  am)      ~ 
BHXiNO  oooc  «>ie-7e-«» 


AOENCV:  National  Park  Service. 
ACnOK  Notice  of  Meeting  of  Landmark 
Review  Committee  of  Advisory  Board. 


r.  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Landmaric  Review  Committee  of  the 
Secretary  of  the  Interior's  National  Paik 
System  Advisory  Board  will  be  held  at 
9:00  a jn.  at  tfie  foiknving  location  and 
date. 
DATE:  March  1, 1909. 

ADDRESS:  1100  L  Street  NW.  (12th  Floor 
Conference  Room  12128).  Washington. 
DC. 


FOR  FURTHER  aWORMATlON  CONTACT: 

Benjamin  Levy,  Senior  Historian, 
History  Division.  National  Park  Service. 
P.O.  Box  37127.  Washington.  DC  20013- 
7127.  Telephone  (202)  343-8164. 

SUaaLEMENTARV  wyoRaaiTiON.  The 

purpose  of  the  Landmark  Review 
Committee  of  the  Secretary  of  the 
Interior's  National  Park  System 
Advisory  Board  is  to  evaluate  stmdies  of 
histohc  properties  in  order  to  advise  the 
full  National  Park  Systeai  Advisory 
Board  meeting  on  Aprfl  24. 1900  of  the 
qualifications  of  properties  being 
proposed  for  National  Historic 
Landmaik  designation,  and  to 
recommend  to  the  full  Board,  those 
properties  that  the  Committee  finds 
meet  the  criteria  of  the  National  Historic 
Landmarlu  Program.  The  members  of 
the  landmark  Review  Coamittee  are: 

Mr.  Robert  Burtey.  C3nir 
Dr.  HoAy  Aagilto  RoWasoB 
Dr.  Alfonz  Lengyei 
Mrs.  Anne  Wallier 

The  meeting  wiH  include 
presentations  and  discussions  on  the 
national  historic  significance  and  the 
integrity  of  numerous  properties  being 
nominated  for  National  Historic 
Landmark  designation.  These 
nominations  include  architecttiral 
properties  located  in  California. 
Massachusetts,  Michigan.  New  Yorlc 
Rhode  I&land.  and  Wisconsin:  maritime 
resources  located  in  Alabama. 
Cabfomia.  Florida.  Illinois  Kentucky, 
Louisiana.  Mainev  Massachusetts.  New 
York,  Ohio,  Oregon,  South  Carolina, 
Virginia,  and  Washington;  arcbeological 
properties  located  is  (California  and 
Mississippi;  and  an  indnstrial  site  m 
Pennsylvania. 

The  meeting  wiM  be  open  to  the 
public  However,  facilities  and  space  for 
accommodating  members  of  the  put>lic 
are  bmited.  Any  member  of  the  public 
may  file  with  the  Committee  a  written 
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statement  ceoceming  matters  to  be 
discussed.  Written  statements  may  be 
submitted  to  the  Senior  Historian, 
History  Division.  National  Park  Service, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127.  Minutes  of  the  meeting  will  be 
available  in  the  office  of  the  History 
Division,  National  Park  Service,  WASO, 
,  for  public  inspection  approximately  4 
weeks  after  the  meeting. 

Dated  lanuaiy  91, 1988. 
Rowknd  P.  Bawmn, 

Atsociale  Direclor,  Cultural  Resource*. 
National  Park  Service,  WASO, 
(FR  Doc  80-2888  Piled  2-3-88;  8:4S  un] 
I  COOl  4*1S-l«-« 


INTERSTATE  COMMERCE 
COMMISSKM 

Intwrt  To  EfiQaQa  in  Compans  itMl 
Intafoocporats  HauNnQ  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  46  U.S.C. 
10524(b). 

A.  1.  Parent  Company  and  address  of 
principal  office:  Kraft,  Inc^  Kraft  Court 
Glenview.  IL  60025. 

2.  Wholly-Owned  subsidiaries  which 
will  participate  in  the  operations  and 
8tate(s)  of  incorporation: 

A.  American  Fruit  &  Produce  Company, 
Inc.  (Minnesota) 

B.  Anderson  Qayton/Humko  Products, 
Inc.  (Delaware) 

C  Cheese  Analog  Corp.  (Delaware) 

D.  Chiffon  Corp.  (Delaware) 

E.  Chumy  Company,  Inc.  (Delaware) 

F.  Craig  Distributing  Company 
(Missouri) 

G.  Frostex  Foods,  Inc.  (Texas) 

R  H.P.  Behrhorst  ft  Son.  Inc.  (Delaware) 
L  Holleb  ft  Company  (Illinois) 
J.  L  Feldman  and  Company «4nc. 

(Delaware) 
K.  Kraft  Food  Ingredients  Corp.  (District 

of  Columbia) 
L  NewCow.  Inc.  (Delaware),  (i)  Pollio 

Dairy  Products  Corp.  (New  York) 
M.  Sagecoach  Express.  Inc.  (Illinois) 
N.  The  All  American  Gourmet  Company 

(Delaware) 
O.  Tombstone  Pizza  Corp.  (Delaware) 

B.  1.  The  parent  corporation  and  its 
principal  office  are:  Trachte  Company, 
Inc..  (formerly,  Trachte  Sales  ft 
Construction  Corp.),  422  North  Burr  Oak 
Avenue,  Oregon.  Wisconsin  53575. 

2.  The  wholly-owned  subsidiaries 
which  will  participate  in  the  operation 
and  their  states  of  incorporation  are  the 
following: 

a.  Dane  Contracting,  Inc.,  422  North 
Burr  Oak  Avenue,  Oregon,  Wisconsin 


63575  (a  Wisconsin  business 
corporation). 

b.  Trachte  Manufacturing 
Corporation.  422  North  Burr  Oak 
Avenue,  Oregon,  Wisconsin  53575  (a 
Wisconsin  business  corporation). 

&  Trachte  Steelflex  Corporation.  422 
North  Burr  Oak  Avenue.  Oregon. 
Wisconsin  53575  (a  Wiscons^  business 
corporation). 
Noma  R.  MoGm, 
Secretary, 
(FR  Doc  8B-28S1  Filed  2-8-89;  8:46  am) 


(Ffeianoa  Doekat  Na  S1S7*] 

CMcaQO  and  NofHi  Waatam 
TranapodatienCa;  Ttackaga  RlgMa 
Bjranipiiony  wipoonBin  niwr  nan 
Tranan  vonHmaaiOn  ana  wwconun  • 
Cyiimal  R^hoad  Ca. 

Wisconsin  River  Rail  Transit 
Commission  and  Wisconsin  ft  Calmnet 
Railroad  Company  have  agreed  to  grant 
local  and  overiiead  trackage  rights  to 
Chicago  and  North  Western 
Transportation  Company  between  - 
milepost  19.6  and  mUepost  TOJH  in 
Waukesha,  WL  The  trackage  rights 
became  effective  on  January  23.1989. 

This  notice  is  filed  under  49  CFR 
liao.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.8.C  10605(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  «vill  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on  Myles  L 
Tobin.  Chicago  and  North  Western 
Transportation  Company,  One  North 
Western  Center.  Chicago.  IL  60606. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights,  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Righta—BN,  354 1.CC. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
LCC.  653  (1960). 

Dated:  January  31, 1980. 

By  the  Commiuion,  )ane  F.  Mackall. 
Director,  Office  of  Proceedings. 
NoreUR.MoGM, 
Secretary. 
[PR  Doc  80-2852  Filed  2-^-88;  8:45  am) 


IDoelwl  Nol  AB-290;  Sub-Na  MX] 

Southani  Railway  Co.;  Abandonmant 
ExampDon  Batwaan  LaakavMa 
Junction  and  Axtoni  VA 

AppHcant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abandonments  to 
abandon  its  9-mile  line  of  raiboad 


between  milepost  21.&-DW  near 
Leaksville  Junction,  VA,  and  milepost 
30.0^W  at  Axton,  VA. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  die  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R  Co. — 
Abandonment— Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10S05(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  Mardi  8.' 
1969  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/  rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  16, 
1989.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  27. 1989  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20^. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Roger  A. 


■  A  stay  will  be  routinely  iMued  by  the 
CommiMion  in  thoee  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Unes.  4 1.C.C2d  400  (IflSS).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  dale  of  this 
exemption. 

*  See  Exempt  of  Rail  Abandonmenl— Offers  of 
Pinan.  AstiaL.  4  I.C.C2d  164  (1867).  and  final  rule* 
publiahad  in  the  Fateal  Raflslw  on  December  22.  . 
1967  (52  FK  40440-48446). 

*  The  Commission  will  accept  a  late-nied  trail  ua« 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 
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Petersen,  Norfolk  Southern  Corporation. 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  trom  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  February  10, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115.  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch,  Chief.  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  27,  I960. 

By  the  Commission.  Jane  P.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc  89-2540  Filed  2-3-89: 8:45  am) 

WIXMQ  CODE  TOSS-OMt 


DEPARTyENT  OF  JUSTICE 

Lodging  of  Conaant  Dacraa  Purauant 
to  ttM  Clean  Watar  Act;  Arcadia,  FL,  at 
al. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  23, 1989  a 
proposed  Consent  Decree  in  United 
States  V.  City  of  Arcadia.  Florida  and 
the  State  of  Florida.  Civil  Action  No.  87- 
24-Civ-FTM-10(A)  was  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  Florida,  Fort  Myera 
Division.  The  proposed  Consent  Decree 
requires  that  the  City  upgrade  its 
sewage  treatment  plant  and 
demonstrate  comphance  with  its  permit 
by  July  1, 1991.  The  Decree  also  requires 
the  City  to  meet  interim  effluent 
limitations  and  to  pay  a  civil  penalty  of 
$40,000. 

Tlie  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  City  of 


Arcadia,  Florida.  D.O.J.  Ref.  90-5-1-1- 

2782. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Middle  District  of 
Florida,  United  States  Courthouse, 
Tampa,  Florida  and  at  the  Region  IV, 
Offices  of  the  Regional  Counsel 
Environmental  Protection  Agency,  345 
Courtland  Street  NE.,  Atlanta,  Georgia. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amoimt  of  $1.90  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  Marzulla. 

Assistant  A  ttomey  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-2647  FUed  2-3-88: 8:45  am] 

MUNta  OOK  4410-01-M 


lodging  of  Conaant  Dacraa  Purauant 
to  tha  Claan  Watar  Ac^  Bayonna.  NJ 
ataL 

In  accordance  with  departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  25. 1989,  a 
proposed  consent  decree  in  United 
States  of  America  v.  City  ofBayonne. 
New  Jersey,  consolidated  with  United 
States  V.  City  ofHoboken.  Civil  Action 
No.  79-2030,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey.  The  proposed  consent 
decree  settles  the  United  States'  claims 
against  Bayonne  under  the  Clean  Water 
Act,  relating  to  discharges  from 
Bayonne's  municipal  sewage  treatment 
plants  in  violation  of  effluent  limitations 
and  other  applicable  permit 
requirements. 

The  proposed  consent  decree  requires 
Bayonne  to  construct  a  pipeline  and 
other  facilities  necessary  to  connect  its 
sewerage  system  to  a  regional 
wastewater  treatment  plant  operated  by 
the  Passaic  Valley  Sewerage 
Commissioners  (PVSC)  in  Newark,  and 
to  divert  all  sewage  in  Bayonne  to  the 
PVSC  facility  by  December  30, 1989.  The 
decree  also  requires  (1)  payment  of 
$170,000  in  setUement  of  the  United 
States'  civil  penalty  claims.  (2) 
compliance  with  interim  effluent 
limitations  until  the  connection  to  the 
PVSC  facility  is  completed,  and  (3) 


various  interim  operating  improvements 
at  Bayonne's  existing  treatment 
facilities. 

The  E)epartment  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  diis  publication. 
Comments  should  be  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  City  of  Bayonne,  D.J. 
Ref.  90-5-1-1-2552. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Federal  Building,  970 
Broad  Street.  Newark.  New  Jersey  07102, 
and  at  the  Region  n  office  of  the 
Environmental  Protection  Agency,  28 
Federal  Plaza,  New  York.  NY  1027a  A 
copy  of  the  consent  decree  may  also  be 
examined  at  the  Enviroranental 
Enforcement  Section.  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  2053a  Copies  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  maU  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.70  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donaki  A  Cair, 

Acting  Assistant  Attorney  General,  Land  Br 
Natural  Resources  Division. 
[FR  Doc  89-2848  Filed  2-^-88:  8:45  am) 


Lodging  of  Conaant  Dacraa  Purauant 
to  tha  Safa  Drinking  Watar  Ad; 
Bolton,  MS 

In  accordance  with  D^>artment 
policy,  28  CFR  5a7,  notice  is  hereby 
given  that  on  1-17-89  a  proposed 
Consent  Decree  in  United  States  v. 
Town  of  Bolton,  Mississippi.  Civil 
Action  No.  )89-0027(W)  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Mississippi.  The 
proposed  Consent  Decree  concerns 
compliance  with  the  Safe  Drinking 
Water  Act  by  the  Town  of  Bolton, 
Mississippi.  The  proposed  Consent 
Decree  requires  Bolton,  which  owns  and 
operates  a  public  water  supply  system 
serving  approximately  one  thousand 
fifty-six  (1056)  individuals,  upon  entry  of 
the  Consent  Decree,  to  comply  with  all 
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applicable  requirements  of  40  CFR 
1 141.21. 141^.  141.32.  and  141.14 
relating  to  the  Safe  Drinking  Water  A6t 
Under  the  propoeed  Coneoit  Decree, 
Bolton  will  be  required  to  aubmit 
monthly  reports  U>  the  Environmental 
Protection  Agency  (EPA)  and  the 
Mississippi  Sute  Department  of  Health. 
Division  of  Water  Supply,  copies  of  all 
reports  necessary  to  demonstrate 
compliance  with  sampling  for 
microbiological  contaminants,  and 
sampling  and  analytical  requirements 
for  coliform  bacteria.  Bolton,  mder  the 
propoeed  Consent  Decree,  will  be 
required  to  report  all  violations  and 
anticipated  violations  of  the  Consent 
Decree  to  the  EPA  and  Mississippi  State 
Department  of  Health.  Division  of  Water 
Supply.  In  addition,  the  proposed 
Consent  Decree  requires  Bolton  to  hire 
and  continue  to  employ  for  a  minimum 
of  three  years  from  the  date  of  entry  of 
the  Consent  Decree  a  Certified  Opwator 
to  operate  and  maintain  the  Town's 
public  water  supply  system,  so  as  to 
ensure  compliance  with  all  applicable 
federal  and  state  statutes  and 
regulations.  The  propoeed  Consent 
Decree  provides  for  graduated 
stipulated  penalties  for  Bolton's  failure 
to  comply  with  the  terms  contained  in 
the  Consent  Decree.  Bolton  will  pay  the 
United  States  a  dvil  penalty  of  six 
thousand  dollars  (SBinO)  for  past 
violations  of  the  Safie  Drinking  Water 
Act  Termination  of  the  Consent  Decree 
is  effected  upon  satisfactory  compliance 
with  all  of  the  terms  of  the  Decree, 
including  the  payment  oi  penalties  and 
the  employment  of  a  Certified  Operator, 
and  upon  compUance  with  the  Safe 
Drinking  Water  Act  for  a  period  of 
twelve  consecutive  months. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  propoeed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  DC 
20530.  and  should  refer  to  Town  of 
Bolton,  Misskeippi,  D.|.  Ref.  00-5-1-1- 
376. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  at  the  United 
SUtes  Attorney.  Southern  District  of 
Missiseippi.  United  States  Courthouse, 
lacksoo.  Mississippi,  and  at  the  Region 
IV.  Office  of  the  Environmental 
Protection  Agency,  345  Covrtland  Street 
NE.,  Atlanta.  Gece^.  Copies  of  the 
Cooeeat  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Reaourcea  Divisitm  of 
the  Departeent  oljuatioe.  Roam  1517. 
Ninth  Street  and  Pennaylvaaia  Avenae, 


NW..  Washington.  DC  2063a  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  meil  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  e  check  in  the 
amount  of  tl.lO  (10  cents  per  page 
reinodoction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Doaaid  A.  Cair. 

Acting  Aaaistant  Attorney  General,  Land  and 
Natural  Reeourcee  Division. 
(FR  Doc  8e-26W  Filed  2-3-eS:  8:45  an] 
I  coot  441S-ei-« 


Lodgln90l(_ 

lottwClMR  WMar  Act;  Crown  Corli  ft 

8«alC«,kie. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  17, 1969  a 
proposed  ConJwnt  Decree  in  United    . 
States  V.  Crown  Cork  and  Seal 
Company,  Inc.  was  lodged  with  the 
United  SUtes  District  Court  of  the 
District  of  Wyomii^  The  prqxised 
decree  arises  out  of  a  case  alleging 
various  violations  of  general  and 
categorical  pretreatment  regulations 
promulgated  by  the  Environmental 
Protection  Agency  (EPA)  for 
enforcement  of  the  Clean  Water  Act,  S3 
U.S.C  1251  et  seq.  The  proposed  decree 
requires  (1)  that  Crown  comply  with  the 
general  pretreatment  regulations 
requiring  the  submission  of  sampling 
and  monitoring  reports;  (2)  that  it 
construct  an  engineering  study  of  the 
operation  of  the  treatment  system  of  its 
Worland,  Wyoming  plant  and  construct 
the  modificatiolu  necessary  to  bring  the 
level  oi  the  pollutants  fluoride, 
manganese,  and  oil  and  grease  down  to 
the  level  fixed  in  the  categorical 
pretreatment  regulations;  and  (3)  that 
Crown  pay  a  $K,000  civil  penalty  in 
consequence  of  past  violations  ef  the 
Act 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)-days  from  the 
date  of  publication  of  this  notice 
comments  releting  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Divsion.  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Crown  Cork  and  Seal 
Company,  btc.  90-5-1-1-2967. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  |.C  Mahoney.  Federal 
Building.  2UD  Cap;  ;dl  Avenue. 
Cheyenne,  Wyoming  82001,  at  the 
Regioa  VIII  office  of  the  Environmental 
Protection  Agency,  flOO  ISIh  Street. 


Denver.  Colorado  80201,  and  at  the 

Environmental  Enforcement  Section. 

Land  and  Natural  Resources  Division. 

Depertment  of  Justice,  Rm.  1515,  Ninth 

Street  and  Pennsylvania  Avenue,  NW.. 

Washington.  DC  20530.  A  copy  of  the 

proposed  Consent  Decree  may  be 

obtained  in  person  or  by  mail  from  the 

Enviroimiental  Enforcement  Section, 

Land  and  Natural  Resources  Division  of 

the  Department  of  Justice.  In  requesting 

a  copy,  please  enclose  a  check  in  the 

amount  of  $2.00  for  reproduction  costs. 

payable  to  the  'Treasurer  of  the  United 

States." 

Rosar  ).  MamilU. 

Assittant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc  80-2814  Filed  2-A-W:  8.-46  am] 

I  COeC  44St-M-« 


Lodghtg  of  Conaant  DacTM  Purauant 
to  tha  OaM  Air  Ad;  Lanoi.  hic 


In  accordance  with  Department 
policy,  28  CFR  SO  J,  notice  is  hereby 
given  that  on  January  30, 1969,  a 
proposed  consent  decree  in  United 
States  of  America  v.  Lenox,  Inc.,  Civ. 
No.  88-1324,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania. 

The  proposed  consent  decree  resolves 
a  judicial  enforcement  action  brought  by 
the  United  States,  on  behalf  of  the 
Environmental  Protection  Agency 
("EPA"),  against  Lenox,  Inc.  for 
violations  of  the  Clean  Air  Act  The 
complaint  filed  by  the  United  States 
alleged  that  defendant  violated  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  ("NESHAP~) 
for  arsenic,  promulgated  pursuant  to 
section  112  of  the  Act  in  connection 
with  the  operation  of  its  glass 
manufacturing  facility  in  Mt.  Pleasant 
Pennsylvania. 

The  proposed  consent  decree  enjoins 
defendant  from  violating  the  arsenic 
NESHAP  in  the  future  and  requires 
defendant  to  submit  certain  reports  to 
EPA  biannually  for  a  period  of  one  year, 
the  proposed  consent  decree  also 
requires  defendant  to  pay  a  dvil  penalty 
of  $80,000  to  the  United  States  Treasury. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  firom  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Box  7611,  Ben  Franklin 
Station,  Washington.  DC  20044.  and 
should  refer  to  United  States  of  America 
V.  Unox.  Inc.,  D.O.].  Ref.  90-5-2-1-1239. 


The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Western  District  of 
Pennsylvania,  633  U.S.  Courthouse,  7th 
Avenue  and  Grant  Street,  Pittsburgh, 
Pennsylvania  15219,  and  at  the  Region 
III  office  of  the  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  Attention:  Marcia  E.  Muikey, 
841  Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  A  copy  of  the 
proposed  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice,  Room  1521.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  maU  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice. 
DooaUA-CaiT. 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division^  US.  Department 
of  Justice. 

[FR  Doc  8»-2645  Filed  2-»-80: 8:45  am] 
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Lodging  of  Conaant  Dacraa  Purauant 
to  tha  Claan  Air  Act;  Muafcagon 
Aaphatt  Paving  Co.  . 

In  accordance  with  Department 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  of  America  v. 
Muskegon  Asphalt  Paving  Company, 
Civil  Action  No.  G87-465-CA6,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Michigan.  The  complaint  filed  by  the 
United  States  in  this  action  alleged  that 
defendant  violated  sections  111  and  114 
of  the  Clean  Air  Act  42  U.S.C.  7411  and 
7414,  by  operating  a  hot  mix  asphalt 
facility  located  in  Muskegon.  Michigan 
(the  "Muskegon  Plant")  without 
conducting  required  new  source 
performance  tests  in  accordance  with  40 
CFR  60.8  and  by  exceeding  applicable 
new  source  performance  standards 
("NSPS")  limiting  the  allowable 
particulate  content  and  opacity  of 
emissions  from  the  Muskegon  Plant. 

Under  the  proposed  consent  decree, 
defendant  must  conduct  a  performance 
test  using  a  test  protocol  approved  by 
U.S.  EPA,  to  demonstrate  whether 
emissions  from  the  Muskegon  Plant 
comply  with  the  limitations  set  forth  in 
40  CFR  60.92.  Should  this  performance 
test  indicate  that  the  Muskegon  Plant 
has  not  attained  compliance  with  the 
requnements  of  40  CFR  60.92,  defendant 
would  be  required  to  repair,  modify  or 
replace  the  Plant's  existing  baghouse 
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and  thereafter  demonstrate  compliance 
with  appUcable  NSPS  requirements  in 
accordance  with  a  compliance  schedule 
set  forth  in  the  proposed  decree.  The 
proposed  decree  also  requires 
defendants  to  pay  a  civil  penalty  of 
$—7,500  for  violations  of  sections  111 
and  114  of  the  Clean  Air  Act 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC 
and  should  refer  to  United  States  of 
America  v.  Muskegon  Asphalt  Paving 
Company,  D.J.  Ref.  No.  9&-5-Z-1-1106. 

Hie  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Room  399.  Federal 
Building,  110  Michigan  Street  NW.. 
Grand  Rapids,  Michigan  49503  and  at 
the  Office  of  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  V,  111  West  Jackson 
Street  Third  Floor,  Chicago.  Illinois 
60604.  Copies  of  the  propc«ed  consent 
decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515. 
Ninth  Streetand  Pennsylvania  Avenue, 
NW.,  Washington,  DC  2053a  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.10  (ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  Cair, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-2615  Filed  2-3-89;  8:45  am] 
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Antitruat  Diviaion 

Notice  Purauant  to  the  National 
Cooperative  Reaearch  Act  of  1984; 
Computer  Aided  IManufacturing— 
international,  inc. 

Notice  is  hereby  given  that,  on 
January  9, 1989,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984. 15  U.S.C.  4301  et  seq.  ("the 
Act"),  Computer  Aided  Manufacturing- 
International,  Inc.  ("CAM-I")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  the  membership  and  research 
and  development  project  areas  of  CAM- 


L  The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circiunstances. 

The  current  industrial  member 
companies  in  North  America  are:  Allied 
Aerospace;  Allied-Signal  Aerospace  Co.; 
Arthur  Andersen  &  Co.;  AT&T;  Avery 
International:  Beckman  Instruments; 
Boeing  Computer  Services;  Campbell 
Soup  Company:  Carnation  Company: 
Caterpillar,  Inc.;  Coopers  &  Lybrand; 
Dana  Corporation;  Deere  ft  Company; 
Deloitte  Haskins  ft  Sells;  Eastman 
Kodak  Co.;  Eaton  Corporation; 
Electronic  Data  Systems;  Ernst  ft 
Whiimey;  General  Dynamics;  General 
Electric  Co.;  Grumman  Aerospace; 
Hewlett-Packard  Co.;  Honeywell  Ina; 
Hughes  Aircrafi  Co.:  Johnson  Controls: 
Lockheed  Aeronautical  Systems  Co.- 
Georgia  Division;  Lockheed  Missiles  ft 
Space  Co.;  LTV  Aerospace  ft  Defense 
Co.;  Management  Science  America; 
Martin  Marietta  Energy  Syst; 
McDonnell  Douglas  Corp.;  Nabisco 
Brands.  Ina;  Northern  Telecom.  Ltd^ 
Northrop  Corporation;  Parker  Hannifin 
Corp.;  Peat  Marwick  Main  ft  C04  Price 
Waterhouse;  Rockwell  International: 
Sandia  National  Laboratories:  Structival 
Dynamics  Research  Corp.;  Texas 
Instruments,  Inc^  Textroa  Inc.;  Procter 
ft  Gamble  Co.;  U.S.  Air  Force  ASD/ 
PMD:  U.S.  Dept  of  Energy;  U.S.  Navy 
OASN(S&L):  United  Technologies  Corp.; 
Westinghouse  Electric  Corp.:  and 
Williams  IntemationaL 

The  current  industrial  member 
companies  in  Europe  are:  Aerospatiale; 
Alcatel  NV;  British  Aerospace  PLC  Bull 
SA:  Daimler-Benz  AG;  Finmeccanica 
S.P.A.;  IVF-Swedish  Institute  of 
Production  Engineering  Research:  Lucas 
Engineering  &  Syst.,  Ltd.;  Messerschmitt- 
Bolkow-Blohm;  Metaalinstituut  TNO:  -- 
Nuovo  Pignone  S.P.A.  DIV/MACC: 
Philips  International  B.V.:  Siemens  AG 
ZT  ZFA  AUT  L;  The  Plessey  Company 
PLC;  Valmet  Corporation;  and 
Volkswagen  AG. 

Current  industrial  member  companies 
in  the  Asian  region  are:  Fujitsu.  Ltd.; 
Hitachi.  Ltc;  Honda  Engineering  Co.; 
and  Oki  Electric  Industry  Co. 

The  current  industrial  member  in  the 
Australian  region  is  the  Australian 
Government  Department  of  Defense. 

Current  educational  members  in  the 
United  States  are:  Arizona  State 
University;  California  Polytechnic  State 
University;  Illinois  Institute  of 
Technology;  Massachusetts  Institute  of 
Technology;  North  Carolina  State 
University;  North  Texas  State 
University;  Oklahoma  State  University; 
Purdue  University;  University  of 
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CaUfanda:  University  of  Maryland: 
University  of  Massachusetts:  University 
of  New  Hampshire;  and  University  of 
Southern  CaUfonda. 

Current  educational  members  in 
Europe  are:  Cambridge  University: 
Cranfield  Institute  of  Technology:  Dorset 
Institute  of  Hi^ier  Education:  Helsinki 
University  of  Techm^ogy;  Katholieke 
UniversitaiU  Loughborough  University  of 
Tedmolagy:  Politechnico  Di  Milano; 
Royal  Institute  of  Technology. 
Stockholm:  Technical  Institute  of 
Aachen;  Universitaet  Fridericiana:  and 
University  of  Trondheim. 

The  current  educational  member  in 
the  Asian  region  is  Nanyang  Technical 
Institute. 

The  planned  activities  of  CAM-I 
remain  unchanged  except  dMt  the 
proiect  area  relating  to  sculptured 
surfaces  has  been  deleted  and  the 
"factory  management"  area  has  been 
changed  to  "intelligent  manufacturing 
management" 

On  [)ecember  2S,  19M.  the  |oint 
Venture  filed  iu  origtaial  notification 
pursuant  to  section  6(a)  of  the  Act  The 
Department  of  |ustice  Cthe 
Department")  published  a  notice  in  die 
Fedsfd  K^gtetar  pursuant  to  section  6(b) 
of  the  Act  on  lanuary  24. 1965, 50  FR 
3425-26w  Additional  notifications 
showing  changes  in  membership  were 
published  in  the  Federal  Kaglslsr  on 
February  26. 1966, 51 FR  6612-13:  May  4, 
1967, 52  FR  16321-22;  and  February  IZ 
1988,  53  FR  4232-33. 

foMpb  H.  Widhnar, 

DinctorofOperatiooM,  AatitruBt  Da/ision. 
[FR  Doc  tB-ZBIB  Filed  2-3-89: 8>15  am] 

£441S-*Mt 


NMMMMI  ■NRUN  Oi  bOnvCDOIW 

Advisory  Board  CommittM  Heetinfls; 

'Ol( 


Place:  Courtyard  by  Marriott  4710 
Pearl  East  Circle,  Boulder,  Colorado. 

Status:  Open. 

Matters  To  Be  Considered:  Divisional 
recommendations  for  the  FY  1990 
program  plan  and  budget  The 
reconunendations  wiH  be  presented  at 
the  Advisory  Board  meeting  on  Monday, 
February  27, 1989. 

Contact  Person  for  More  Information: 
Larry  Solomon.  Deputy  Director,  (202) 
724-3106. 


Lanyl 

Deputy  Director. 

[FR  Doc  89-2810  Filed  2-3-80: 8:45  am) 


Time  and  Date:  lOtt)  ajn.,  Sunday, 
February  28, 1969. 


Advioory  Board  Hooting 

Time  and  Date:  8K)0  ajn..  Monday. 
February  27, 1966. 

Place:  Courtyard  by  Marriott  4710 
Pearl  East  Circle.  Boulder.  Colorado. 

Status:  Open. 

Matters  to  be  Considered:  At  the 
September  19, 1906  Board  meeting,  the 
NIC  Advisory  Board  by-Laws  were 
amended  reducing  the  number  of 
standing  committees  from  five  to  four. 
The  information  Services  Committee 
was  eliminated  leaving  die  Prisons.  lails. 
Community  Corrections,  and  National 
Academy  of  Corrections  Committees. 
The  Board  will  review  the  assignment  of 
Board  members  to  the  four  standing 
committees.  Other  agenda  items  include: 
Board  review  and  approval  of  NIC  staff 
budget  and  program  recommendations 
for  FY  1990,  reports  from  the  four 
standing  committees,  and  the  election  of 
the  Officers  of  the  Board. 

Contact  Person  for  More  lofonnation: 
Larry  Solomon.  Deputy  Director.  (202) 
724-3106. 

Laity  SoMMDan.' 

Deputy  Director. 

[FR  Doc  89-2817  Filed  2-»-8ai  M5  aiB) 


DCPARTMCNT  OF  LABOR 
Emptoymofit  and  Training 


li 

Corimcaliona  ol  EilgMWy  To  Apply  for 

Woriior  Adfuotmonl  AoMotanco 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  this  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  woricers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  hivestigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Thide  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  16. 1989. 

Interested  persons  are  invited  to 
submit  written  coaunents  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  T^de  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  dian  February  16^  1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601 D  Street  NW.,  Washington, 
DC  20213. 

Signed  at  Washingion.  DC  this  17tb  day  of 
January  198B. 
MwinM-Fooki, 

Director.  Office  of  Trade  Adjtutment 
Assistance. 
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[TA-W-21.77i] 

Ambor  Refining,  Inc.  Forth  Worth;  TX; 
Termination  of  invaatigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  November  18. 1968  in 
response  to  a  worker  petition  received 
on  November  18. 1988  which  was  filed 
by  the  Federated  Independent  Texas 
Union  on  behalf  of  workers  at  Amber 
Refining.  Inc.,  Forth  Worth.  Texas. 

The  retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  woricers 
were  eUgible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  die  retroactive 
provisions. 

All  operations  at  the  sul^ect  plant 
were  suspended  fai  February  of  1966  and 
have  not  been  reinstated  to  date.  A 
negative  determination  applicable  to  the 
petitioning  group  of  workers  was  issued 
on  November  2a  1966  (TA-W-8S8).  No 
new  information  is  evident  which  would 
result  in  a  reversal  of  the  Department's 
previous  determination. 

All  worker*  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  current  petition.  Section 
223  of  the  Act  specifies  that  no 
certification  may  apply  to  any  worker 
whose  last  separation  occurred  more 
than  one  year  before  the  date  of  the 
petition.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 
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Signed  at  Washingtoa  DC  this  17th  day  of 
January.  198B. 

Maivin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  80-2803  Filed  2-3-69;  8:45  am) 


(TA-W-21.767] 

Arctic  Surveys  COn  FairtMNika,  AK; 
Termination  of  Invaatigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
hutiated  on  November  18. 1988  in 
response  to  a  worker  petition  which  was 
filed  by  Teamsters  Local  959  on  behalf 
of  woricers  and  former  workers  at  Arctic 
Surveys  Company,  Fairbanks.  Alaska. 

All  woricers  were  separated  from  the 
sul^t  finn  before  October  1, 1965.  In 
accordance  with  section  223(b)  of  the 
Act  as  amended  by  Pub.  L 100-418.  no 
certification  may  apply  to  any  woricer 
whose  last  total  or  partial  separation 
fit)m  the  subject  firm  occurred  before 
October  1. 1985.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose:  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC  this  23rd  day  of 
January  1988. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  a»-^0«  nied  2-3-88;  8:45  am) 


InveaUgationa  Regarding 
Cartifieationa  of  ENgiMity  To  Apply  for 
Wortcar  Acquatment  Assistanoe 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  die  Trade  Act  of  1974  ("die  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  Q. 
Chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to -the 
determination  of  the  date  on  which  total 
or  partial  sepcuations  began  or 
tlueatened  to  begin  and  tiie  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  16. 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
sul^ect  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shonvn  below, 
not  later  than  February  16, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street  I^W..  Washington. 
DC  20213. 

Signed  at  Washingtoa  DC  tlut  9tb  day  of 
January  1989. 
Marvin  M.  Fooks. 

Director,  Office  of  Tiade  Adfastment 
Assistance. 


Appendix 


PetHionar  (Union/Wofkars/Fmi) 


Basin  We«  Servica  (Workers) 

Beckman's  Conutting  Sefv.  (lOPC) „. 

BlacWia<wk  DriNing  8  Eiqjtoration  Inc.  (Workers) 

Box  Pipe  «  Supply  (Workers) 

Certifiod  Metals  (Workers) : 

Clrtfs  DriSing  Co.  (Workers) 

D  L  Ray.  Inc.  (Workers) 

Delta  DnIHng  Co.  (Workers) 

Electronic  Data  (Workers).. 


Fanniand  Re«nery  (Workers) ..._ 
Garden  Drilling  Co.  (Workers)  „ 
Gas  Co.  o(  New  Mexico 


Gasfiekj  Specialists  Inc 

Geor  Tank  Trucks,  Inc.  (Workers) 

Goebel  United  States  (Workers) _ 

Culberson  Oiv  of  Draaaer  Indualriea,  Inc.- 

HoneyM««  Bull  PtXMnix  Operations  (Workers)... 

Imprimis  Tectinology.  Inc.  (Wortcer^ 

Kaiser  Coal  Corp.  (U««WA) 

Leverenz  Shoe  Co.  (Workers).- „ 


Locatton 


Odeasa.TX— 
WMuton,  N0» 
Midtandt  TX .».«..» 

Odessa.  TX 

Oilton,  NJ 

Scott.  LA 

Richardaon.  TX 

Tyter.  TX _._ 

Hamilton,  OH.- 

CoffeyvMe.  KS. 

Salem.  N 

Bk>om«ieM.  NM 

Shingletxxise,  PA . 

Jackstx>ro,  TX 

Penningion,  NJ  — 

Houston,  TX 

PtioenI*.  AZ -.--»-. 

At>erdeen.  SO 

Surwiyside,  UT 

Vaklers,Wl 


received 


1/9/88 
1/9/88 
1/9/88 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/88 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/89 
1/9/89 


Oaleot 


12/23/88 
11/15/88 
12/19/88 
12/22/88 
12/19/68 
11/15/88 
12/14/88 
10/25/88 
12/20/88 
12/16/88 
12/18/88 
11/28/88 
11/14/88 
12/22/88 
12/27/86 
12/19/88 
12/20/86 
12/19/86 
12/15/88 
11/26/86 


Petition 
i«an- 


22440 
22341 
22.342 
22,343 
22M* 
22>15 
22.346 
22,347 
2a348 
22.349 
22.360 
22.351 
2^352 
22.353 
22.354 
22,355 
22.356 
22J57 
22.358 
22,359 


Articles  produced 


OI&Gas. 
Oil&Gaa. 

onaoas. 
Oiaoas. 


OnaGas. 
OiaGas. 

oiaoas. 

Metal  Stampings. 
Oil  a  Gas. 
Oil  a  Gas. 
QUA  Gas. 
Oil&Gas. 
0«&Gas. 
Figurinoft. 

onacas. 

Compmars. 
Read/Wnta 
CoaL 
Shoes. 


BEST  COPY  AVAILABLE 
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PMiSonw  (Union/WwiMra/Flm) 


MartlfvCapaland  Ca  (Woftara) . 
ModM  Expo  Inc-Euro  hnporli-. 

Naiofwl  Tool  (Woftara) 

Htmt  Onm  Ca  (Wotfcan) -.... 

Nortt«  AiMftean  E)9loraton  CMortwra) . 
iMMra,  Inc.  (Wo>lwra).....~ 

i  00.  (Ttnn..... 

RAM  KautiMmt  (Wtaitara) ~..-. 

Ronnna  OpSoal  Cna^  mc  ffMunH.. 
ScMumtargw  VIM  S«v.  (Wofliws) — 

SmAjana  Orttog  Ca  (Wofkan) 

9tvw  CrMk  01 S  Gm  mc. 


Appendix— Continued 


Sundown  WoN  Sooiloo  (woniora) » 

Thonvaon  Eloctron  TubM  *  OMloat  Coip.  (HJE).. 

Tubuiv  CotporaHon  ol  Awwrio- 

\MNla  Swwi  Lumbar  (Woclwn) 


E.  Pravldonoo,  Rl 

NJ 

NJ..... 

NJ 

Englowoo<t  00- 

HouMon,TX 

8i  Poftago.  \WI.~ 
Aurem.  H. 

Traw«rw  CHy.  Ml 

HounMLLA 

Wncnwi,  m> 

DTOfVniMKI,    I  A.»M 

DOMT,  NJ 

\MNi«  SiiMa  wiii. 


nosivM 


1/S/S9 
1/9/80 
1/9/80 
1/0/80 
1/9/80 
1/0/80 
1/0/80 
1/0/80 
1/0/80 
1/0/80 
1/0/80 
1/0/80 

iyo/so 

1/0/80 
1/0/80 
1/0/80 


12/6/88 
12/30/88 
12/14/88 
12/22/88 
12/19/88 
12/19/88 
12/23/88 
11/30/88 
12/22/88 
12/21/88 
12/27/88 
12/18/88 
12/19/88 
12/10/88 
12/19/88 
12/28/88 


num> 


22.380 
22.361 
22.362 
22.363 

2^^64 

22.366 

22.366 
22.367 
22.388 

22.360 
22.370 
22.371 
22.372 
22.373 
22,374 
22.376 


ArtidM  produood 


-L 


EyeglaM  Frames. 

Ship  Modal  KM. 

Mold  Sets  A  Com-. 

CMdran's  OroMM. 

OiiaGas. 

ONSGas. 

Socks. 

Drassas. 

Opiical  Cases. 

OiSQas. 

OMSGas. 

OHAGaa. 

OI&Qas. 

Eledronic  Devices. 

OHSQas. 

Lumbar. 


(FR  Doc.  80-2606  FUad  3-9-80;  0:45  am] 


(TA-W-21J1t] 

CoiwtnicMon  i  Rigging  Anctiocage, 
AK;  TM  iiMMUon  Of  Nivesiignion 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18, 1968  in 
response  to  a  worker  petition  which  was 
filed  by  Teamsters  Local  959  on  behalf 
of  workers  and  former  workers  at 
Construction  ft  Rigging.  Anchorage, 
Alaska. 

All  workers  were  separated  from  the 
subject  firm  before  October  1, 1985.  In 
accordance  with  section  223(b)  of  the 
Act.  as  amended  by  Pub.  L 100-418,  no 
certification  may  apply  to  any  worker 
whose  last  total  or  partial  separation 
from  the  subject  firm  occurred  before 
October  1, 1985.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  23rd  day  of 
January  1960. 
Mafvin  M.  Fooks, 

Director,  Office  of  Trade  Adjuatimnt 
Assistance. 
(FR  Doc.  89-2606  Filed  2-3-80;  8:45  am] 


KNne  Sefety  end  HeeNh  Administratiofi 

IDocliet  No.  M  99  6*vJ 

Scarab  Energy  Corp;  Petition  for 
Modiflcation  of  Application  of 
Mandatory  Safety  Standard 

Scarab  Energy  Corporation,  Route  1, 
Box  409,  Wartburg,  Tennessee  37887  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  77.1605(k)  (berms  or  guards) 


to  its  Buffalo  Mountain  No.  4  Mine  (LO. 
No.  40-02962)  located  in  Morgan  County, 
Tennessee,  llie  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  beams  or  guards  be 
provided  on  the  outer  banks  of  elevated 
roadways. 

2.  Petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  to  the  miners 
affected  because  berms  or  guards 
confine  water  nm  off  the  the  road 
surface,  which  washes  away  the 
surfacing  materials  and  results  in  a 
dangerous  road  surface.  Berms  would 
prevent  the  removal  of  snow  and  ice 
from  the  roadways. 

3.  As  an  alternate  method,  petitioner 
states  that — 

(a)  A  daily  inspection  of  all  coal- 
hauling  vehicles  would  be  made  and  any 
defects  detected  would  he  corrected 
before  the  vehicle  is  put  into  service; 

(b)  All  equipment  operators  would  be 
trained  in  die  use  of  haulage  equipment 
and  the  safety  of  vehicles  on  haulage 
roads; 

(c)  All  haulage  vehicles  would  have 
original  manufactiu^rs  brakes,  and  an 
emergency  (parking)  braking  system; 

(d)  Roadway  sunaces  would  be  kept 
free  of  debris,  excessive  water,  snow, 
and  ice,  and  maintained  as  free  as 
practicable  of  small  ditches  (washboard 
effects): 

(e)  Warning  signs  would  be  posted 
designating  curves,  steep  grades,  where 
trucks  should  shift  to  a  lower  gear,  and 
where  roadways  are  reduced  to  one- 
lane  traffic.  Stop  signs  would  be  posted 
where  one  road  intersects  another, 
giving  main  haulage  traffic  the  right  of 
way,  and  signs  would  be  posted 
designating  passing  points;  and 


(f)  A  traffic  system  would  be  put  into 
use  for  these  roads  requiring  that  loaded 
trucks  have  the  right  of  way  on  the 
highwall  side  of  roads  regardless  of  their 
direction  of  travel. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  Standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulation  and  Variances, 
Mine  Safety  and  Health  Administration, 
Room  627, 4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  All  comments 
must  be  postmarked  or  received  in  that 
office  on  or  before  March  8, 1989.  Copies 
of  the  petition  are  available  for 
inspection  at  that  address. 

Date:  January  31. 1980 
Patricia  W.SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  89-2892  Filed  2-3-89:  8:45  am) 
BHJJNa  COK  4619-49-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  No.  (99-09)) 

Agency  Report  Forma  Under  0MB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  agency  report  forms 
under  OBM  review. 

9UMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
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Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83'8), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATK  Comments  are  requested  by 
March  a  1989.  If  yon  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  fi*om 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADomsS:  Philip  D.  Waller,  NASA 
Agency  Clearance  Officer,  Code  NW, 
NASA  Headquarters,  Washington,  DC 
20546;  Paperwork  Reduction  Project 
(2700-xxxx),  OUR,  Room  3235,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  PUirrHER  INFORMATION  CONTACT! 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1080. 

Reports 

Title:  Industry  Safety,  Reliability, 
Maintainability  and  QaaHty  Assurance 
Manpower  Survey. 

OMB  Number:  None. 

Type  of  Request  New. 

Frequency  of  ReporL-One-Ume  only. 

Type  (rf  Respondent:  Businesses  or 
other  for  profit  federal  agencies  or 
employees,  non-profit  institutions. 

Number  of  Respondents:  30. 

Responses  per  Respondent:  1. 

Annual  Responses:  30. 

Hours  per  Response:  3. 

Annual  Burden  Hours:  90. 

Abstract-Need/Uses:  In  the  aftermath 
of  the  Challenger  accident,  NASA  is 
revamping  its  entire  Safety,  Reliability, 
Maintainability  and  Quality  Assurance 
organizations.  One  measure  of  the 
effectiveness  of  this  effort  is  a 
comparison  of  our  current  and  proposed 
manning  levels  with  those  existing  in 
industry  or  other  government  agencies 
performing  similar  functions. 

January  10, 19ea 
Philip  D.  Waller, 

Director,  General  Management  Division. 
|FR  Doc.  89-2863  Filed  2-3-89;  8:45  am] 
BIUJNB  COOE  TSIO-OI-ai 


[Nedes  99-05] 

Delegation  of  Federal  Information 
ProMsaing  Standards  (RPS)  Waiver 
Authority 

AQENCy:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  Delegation  of  PIPS 
Waiver  Authority. 

smMNARV:  NASA  hereby  gives  notice 
that  the  Administrator  delegated 
authority  to  the  Associate  Administrator 
for  Management,  NASA's  senior  official 
designated  pursuant  to  section  3506(b) 
of  TiUe  44  of  the  U.S.  Code,  the  autiiority 
to  waive,  under  conditions  sp>ecified  by 
the  Secretary  of  Commox^e,  previously 
issued  and  tdl  subsequent  PIPS  that  are 
compulsory  for  Federal  agency  use  in 
the  acquisition  and  management  of 
information  processing  resources. 
DATE:  The  delegation  was  effective 
January  9. 1989. 

ADDRESS:  National  Aeronautics  and 
Space  Aifaunistration,  Code  NT, 
Washington,  DC  2(B46. 
FOR  FURTMCR  WIFORMATION  CONTACT: 
Mr.  Wallace  O.  Keene,  Assistant 
Associate  Administrator  for  Information 
Resonroes  Management.  (202)  ^3^1775. 

Januaiy  SI,  1999. 
C  Howaid  RoUna,  Jr., 
Associate  Administrator  for  Management 
{FR  Doc.  89-2684  Filed  2-3-89: 8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  mJMANITIES 

FoNc  Arta  Advisory  Panel; 
EstabHshment 

In  accordance  with  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  Part  101-6), 
and  imder  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
die  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C.  959  (a](4],  notice 
is  hereby  given  that  establishment  of  the 
Folk  Arts  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  two  years  until  February  6, 
1991.  The  Committee's  objectives  and 
scope  of  activities  include  the 
formulation  of  expert  advice  and 
recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 


Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  Hiis 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts.  National 
Foundation  on  the  Arts  and  the 
Humanities. 

The  function  of  this  advisory 
committee  cannot  be  performed  by  the 
Arts  Endowment  an  existing  advisory 
committee  or  other  means,  such  as 
public  hearing.  Neither  the  agency  nor 
any  existing  advisory  committee 
possesses  sufficient  expertise  or  breadth 
of  representation  regarding  this  field  to 
offer  such  advice.  Other  means,  such  as 
public  hearings,  are  not  suitable  for 
obtaining  the  necessary  advice. 
Therefore,  the  establishment  aud  use  of 
this  advisory  commitiee  is  in  the  pubUc 
interest. 

This  charter  «vill  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 
Yvomie  SalriB*. 

Director,  Council  and  PojkI  Operations. 
National  Endowment  for  the  Arts. 

Febniary  1. 1989. 

[FR  Doc  89-2731  FQed  2-^-89: 8:45  am] 

SaXSiQ  coos  7S37-»1-M 


0pera<4lttsical  Theater  Advlaory  ranel. 


In  accordance  widi  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463)  and  General  Services 
Administi-ation  regulations  issued 
pursuant  thereto  (41  CFR  Part  101-8), 
and  under  the  autiiority  of  section 
10(a)(4)  of  the  National  Foundation  on 
die  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C.  959  (a)(4)),  notice 
is  hereby  given  that  estabhshment  of  the 
Opera-Musical  Theater  Advisory  Panel 
has  been  approved  by  the  Chairman  (rf 
the  National  Endowment  for  the  Arts  for 
a  period  of  two  years  until  February  6, 
1991.  The  Committee's  objectives  and 
scope  of  activities  include  the 
formulation  of  expert  advice  and 
recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  &idowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 
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Foundation  on  die  Arts  and  the 
Humanities. 

The  function  of  this  advisory 
committee  cannot  be  performed  by  the 
Arts  Endowment  an  existing  advisory 
committee  or  other  means,  such  as 
public  hearing.  Neither  the  agency  nor 
any  existing  advisory  committee 
possesses  sufficient  expertise  or  breadth 
of  representation  regarding  this  field  to 
offer  such  advice.  Other  means,  such  as 
public  hearings,  are  not  suitable  for 
obtaining  the  necessary  advice. 
Therefore,  the  establishment  and  use  of 
this  advisory  committee  is  in  the  public 
interest 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

January  31, 1968. 
YvofHM  Sabine,  Diiacloc, 

Council  and  Panel  Operations,  National 

Endowment  for  the  Arts. 

(FR  Doc  ae-2732  Filed  2-3-8B;  ft4S  am| 

SUJNQ  coot  7IS7-SV4I 


Am  n  Boucmofi  iwivwofy  nvwii 


In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  02-463).  section  10(aK4)  of  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C  959(a}(4]  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63)  notice  is  hereby  given 
that  renewal  of  the  Arts  in  Education 
Advisory  Panel  has  been  approved  by 
the  Chairman  of  the  National 
Endowment  for  the  Arts  for  a  period  of  2 
years  until  February  6. 1991.  Tlie 
Committee's  objectives  and  scofie  of 
activities  include  the  fonnulation  of 
expert  advice  and  reconunendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 


Endowment  and  «vith  ^  Library  of 
Congress. 

February  1. 198B. 
Yvonae  M.  Safaine, 

Director,  Office  of  Council  Br  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc  89-2733  Filed  2-3-88: 8:45  am] 

MUM  coot  7iS7-t1-ll 


Dane*  Advisory  PmmI;  R«fMwal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  section  10(a)(4)  of  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended  (20 
U.S.C.  950(a)(4)  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63)  notice  if  hereby  given 
that  renewal  of  the  Dance  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 
for  the  Arts  for  a  period  of  2  years  until 
February  6, 1991.  The  Committee's 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1966.  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
sttmding  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

February  1. 1989. 
YvoniM  M.  SaUna, 
Director,  Office  of  Council  8' Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc  aS-2734  Filed  2-3-89;  8:45  am] 
I  COM  TW-evM 


DMisn  Arts  Advisoiy  Psnstj  Rsfwwsl 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  section  10(a)(4)  of  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended  (20 
U.S.C  9S9(a)(4)  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63]  notice  is  hereby  given 
that  renewal  of  the  Design  Arts 
Advisory  Panel  has  been  approved  by 
the  Chabnian  of  the  National 


Endowment  for  the  Arts  for  a  period  of  2 
years  until  February  6. 1981.  llie 
Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  (Airman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1065,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  Bled  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

February,  1988. 

YvomM  M.  SabfaM.  Diractar. 

Office  of  Council  S'l'anel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc  89-2735  Filed  2-3-89: 8^45  am) 

■KiMQ  cooeo  ns7-ot-a 


Expansion  Arts  Advisory  Psnsl; 


In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  section  10(a)(4)  of  tiie 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended  (20 
U.S.C  959(a)(4)  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63)  notice  is  hereby  given 
that  renewal  of  the  Expansion  Arts 
Advisory  Panel  has  been  approved  by 
the  Qiairman  of  the  National 
Endowment  for  the  Arts  for  a  period  of  2 
years  until  February  6. 1991.  The 
Conunittee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts. 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
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Endowment  and  with  the  Library  of 
Congress. 

February  1. 1989. 

VvooiM  M.  Sabine, 

Director,  Off  ice  of  Council  &  Panel 

Gyrations.  National  Endowment  for  the  Arts. 

[FR  Doc.  89-2736  Filed  2-3-89;  8:45  am] 

MUJNO  CODE  7S37-0MI 


Intsr-Arts  Advisory  Psnsl;  Rsnsvvai 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  section  10(a)(4)  of  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C.  959(a)(4)  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63)  notice  is  hereby  given 
that  renewal  of  the  Inter-Arts  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 
for  the  Arts  for  a  period  of  2  years  until 
February  6. 1991.  The  Committee's 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Qiairman. 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts.  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

February  1. 1989. 
Yvonne  M.  Sabina, 

Director,  Office  of  Council  S' Panel 
(iterations.  National  Endowment  for  the  Arts. 
[FR  Doc  88-2736  Filed  2-3-89;  8:45  am] 

■ajJNQ  COM  7SS7-«1-« 


Uteraturs  Advisory  Psnsl;  Rsnewsi 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  section  10(a)(4)  of  tiie 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C.  959(a)(4)  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63)  notice  is  hereby  given 
that  renewal  of  the  Literature  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 


for  the  Arts  for  a  period  of  2  years  until 
February  6. 1991.  The  Committee's 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Chairman. 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
Nationai  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts.  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

January  31. 1988. 
Yvonne  M.  Sabine, 

Director,  Office  of  Councils' Panel 
(^rations.  National  Endowment  for  the  Arts. 
[FR  Doc.  89-2738  Filed  2-3-89;  8:45  am] 

BIUJNQ  CODE  7S37-ei-M 


Msdis  Arts  Advisory  Psnsl;  Renswsl 

In  accordance  with  die  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  section  10(a)(4)  of  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C.  959(a)(4)  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63)  notice  is  hereby  given 
that  renewal  of  the  Media  Arts  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 
for  the  Arts  for  a  period  of  2  years  until 
February  6, 1991.  The  Conmiittee's 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  rcommendations  to  the  Chairman. 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 


Endowment  and  with  the  Library  of 
Congress. 

January  31. 1989. 

Yvonne  M.  Sabine. 

Director,  Office  of  Council  &  Panel 

Operations,  National  Endowment  for  the  Arts. 

[FR  Doc  8&-2739  Filed  2-3-88: 8:45  am] 

■LLMG  COOC  7(S7-eMI 


Museum  Advisory  Psnsl;  Renswsl 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  section  10(a)(4)  of  tiie 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C.  959(a)(4)  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63)  notice  is  hereby  given 
that  renewal  of  the  Museum  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 
for  the  Arts  for  a  period  of  2  years  until 
February  6, 1991.  The  Committee's 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Chairman. 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitied  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts.  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 
January  31. 198a 
Yvonne  M.  Sabine. 
Director,  Office  of  Council  #  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc  88-2740  FUed  2-3-68: 8:45  am) 

SaXMO  OOK  7SS7-et-« 


Music  Advisory  Psnsl.  Renewsl 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  section  10(a)(4)  of  tiie 
National  Foundation  on  the  Arte  and  the 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C.  959(a)(4)  and  paragraph  9  of 
Office  of  Management  and  Budget 
Circular  A-63)  notice  is  hereby  given 
that  renewal  of  the  Music  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 


/  VoL  5<  Wo.  2»  /  Mandiy.  Ftbwwry  (k  M»  /  Wotfces 


for  Um  Arts  far  •  p«M  of  2  ytatt  loMi) 
February  6, 1991.  The  Committee'! 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Chairman, 
National  Emdvmtteni  for  the  Arts  and 
the  Natfonal  Cbnnd)  en  the  Arts  with 
respect  to;  (a)  AppRcatione  submitted  to 
the  National  Endowment  for  the  Arts  fer 
Federal  graat  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1966,  as  amended, 
and  (b)  policies  and  programs  of  the 
Nationual  Budowiaent  for  Ifaa  Arta.  This 
Comnittee  shaO  report  to  Um  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  b*  filed  wiA  tfa* 
standing  CoouBittees  of  the  Senate  and 
the  HoMe  of  Representatives  kaving 
legislative  Jurisdictiai  over  the 
Endowment  and  with  the  Library  oi 
Congress. 
January  a. 
YvoomKI 


aaissMiiMLibswyer 


Director.  Office  ofCounclt9Panel 
Operattom,  Nbtkma/ Endowment  fitr  the  ArtM. 
(FR  Doc  89-2741  FBed  2-«-8a(  8>tS  am] 


VImwI  Arts  Advtoory  PmaitRwMwil 

In  accordance  wftn  the  provisions  of 
the  Federal  Advisory  CiwnmittBB  Act 
(Pub.  L  92-463),  section  tO{a}(4)  of  the 
Natonal  Foundation  on  the  Arts  and  the 
Humanities  Act  of  196S,  as  amended  (20 
U.S.C  95g(a)f4)  and  paragraph  0  of 
OfRce  of  Management  and  Budget 
Circular  A-Q3)  notice  fs  hereby  given 
that  renewal  of  the  Visual  Arts 
Advisory  Panel  has  been  approved  by 
the  Chairman  of  the  National 
Endowment  for  the  Arts  for  a  period  of  2 
years  until  February  6, 1991.  The 
Committee's  ob)ectives  and  scope  of 
activities  include  the  foimahtfon  of 
expert  advice  and  recoBMnendations  to 
the  QMrinnatt.  Watiowal  Badowaent  far 
the  Arts  and  the  Nattonal  Condi  of  the 
Arts  with  respect  to:  (a)  AppMcaltona 
submitted  to  the  National  EJadowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  Natfenal  Foondation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  and  (b)  policiea  and  programs 
of  the  National  Endowment  of  the  Arts. 
This  Committee  shaQ  report  to  the 
National  Endowment  fer  the  Arts. 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  wiU  be  filMl  tsith  the 
standing  Coaoauttees  of  tht  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdktioo  over  dM 


Congresn. 
lanuary  91, 


Direeter,  Office  vfCMmcit^^m^ 
Opemtiom,  NatkumtEiukmmemtfor  the  Aim. 

[PR  Doc.  W-2748  Piled  2-3-«a(  ft4S  aa) 


liilsi' Alts  Advisory  WwntKi 


Pursuant  to  section  10(^(2)  of  th« 
Federal  Advisory  Conumttae  Act  (Pub. 
L  92-463),  as  amended,  notice  ia  hereby 
given  that  a  meeting  of  the  Intap- Arts 
Advisory  PMel  (Services  to  the  AiW 
Artiste'  Celomes  Section)  to  the 
National  Council  on  ^  Arte  wUl  be 
held  on  February  22-23, 1989.  froas  9«0 
a  jn.-6Kn  p.ra.  and  on  February  24. 1999. 
from  9:00  a.m.-3:60  p.m.  in  Room  714  at 
the  Nancy  Hanks  Center,  tlOO 
Pennsylvania  Avenue  NW.,  Wariifaigton, 
DC2050e. 

A  portion  of  tfiis  Beeting  vritt  be  ofco 
to  the  public  on  February  24. 1980  from 
9:00  a.m:-lM)  p.m.  The  topics  for 
discussion  wilt  be  guidelines  and  poBcy 
issues. 

The  remaining  sessions  of  this 
meeting  on  Febtoaty  22-23, 1980  froai 
WOQ  aA.-«i)0  pjn.  sod  en  Frivnary  M, 
1060  from  li»  pjB.-3:00  pLB.  aie  for  the 
purpose  of  Panel  review, 
evaluatton,  and  i 
applicatiana  for  finenciel  i 
under  the  NetionetPoandBtienon  the 
Arte  and  the  HMMoftiae  Act  of  MiB.  as 
amended,  taichiding  infonnetton  given  in 
confidence  to  ti:ie  atgcncy  by  ^ant 
appUcanti.  hi  accordencs  with  the 
deterrainetfon  of  the  Chairman 
published  in  Ae  FMOsai  RegMsr  of 
Psbruary  IS,  1900,  these  sessions  wfll  be 
closed  to  the  peiuic  putsuent  to 
suboeetioB  (c)  (4),  (0)  and  (9KBT  of 
section  5fi2b  of  Tide  5.  United  States 
Code. 


on 


If  yon  need) 
dee  t»s  disability,  please  contact  dte 
Office  far  Special  Constituencies, 
National  Bndswnent  for  the  Arts,  flOO 
Penneyl^wnia  Avenue  Nwr.,  iwasniugtuu 
DC  3B600,  202/602-5632.  TTY  202/002- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Futher  kdormatioB  with  refarencc  to 
this  aseedif  can  be  ehtateed  freas  Ms; 
Yvonne  hLSeMne,  Advisory  Coamittae 
Managemaat  OffisoE;  National 


EndowBOBt  far  die  Arts,  Washington. 
DC  20506.  or  call  202/682-5433. 
January  31, 1969. 
Yvonne  M.  Sabine. 

Director.  Coemcil  artd  Ptmel  Operotioae, 
NatomalEH^emnHeM  for  the  Arts. 
(PR  Doe.  SB-SMS  Filed  a-3-Mc »«»  Ma) 
kcooe  Ttn-ey^ 


Arti  Advisory  Psnsif  NM1R19 


lant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  9Z-9S3l\.  as  amended,  notice  is  hereby 
given  tfiat  a  meeting  of  the  Media  Arts 
Advisory  P&nel  (Ptagramming  in  the 
Arts  Sectioi^  to  the  National  Council  on 
the  Arte  wiD  be  held  cm  Msfch  1.1909. 
from  9:30  a.m.-0:30  pjn.  and  March  2, 
1909.  from  9:30  a.m.-OA)  p.m.  in  room 
716  of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Pand  review^  disaissJen.  eveluation. 
and  reoomweedatifm  en  applications  for 
financial  assistance  under  Um  National 
Foundation  on  the  Arts  and  the 
Humanitiaa  Act  of  1966.  as  amended, 
including  discussion  of  infarmation 
given  in  confidence  to  dte  Agency  by 
grant  applicante  b  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Regisler  ef 
February  13, 1900.  these  sessioes  will  be 
closed  to  the  p"t^Kr  putswant  to 
subsections  (c)  (4).  (6).  and  |BttB}  of 
section  552b  of  Title  S.  United  Slates 
Code.  .         I 

Further  infomstieB  with  tefaience  to 
this  msetii^  can  be  obtained  from  Ma. 
YvcHine  M.  Sabtoe.  Advisosy  Conunittee 
Management  Officer.  Netional 
Endowment  for  the  Arts.  Washinglen, 
DC  20506,  or  call  (202)  682-5433. 
January  31, 1980. 
rtif  ftsHnr. 


Director,  Council  and  Panel  OpetoUanM. 
National  Endowment  for  the  Artm. 
(PR  Doc  8B-2744  Filed  a-S-a9i  k48  am} 

I  coos  7SS7-«MI 


Pursuant  to  section  10(s)(2)  ef  the 
Federal  Advisory  Committee  Act  (Pub. 
L  02-403),  as  amended  notice  is  herd»y 
given  that  a  meeting  of  th  Music 
Advisory  Panel  (Music  Recording 
Section)  the  die  Naidanal  Council  on  the 
Arte  will  be  held  on  Mardil-2. 1900 
from  0:00  8jn.-6d)0  pun.  in  Room  M-14 
at  the  Nacy  Hanks  Ccntar,  1100 
Pennsylvania  Avenue  NW.,  WiasUngton. 


A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  2, 1989  from  3:45 
p.m.-5:00  p.m.  The  topics  for  discussion 
will  be  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  March  1. 1989  from  9«)  a.m.- 
5:00  p.m.  and  on  March  2. 1989  from  9:00 
a.m.-3:45  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
fmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1900,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (cM4).  (0).  and  (9){B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/882-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
January  31, 1968. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  (^rations. 
National  Endowment  for  the  Arts. 
[PR  Doc.  89-2745  Filed  2-3-89;  8:45  amj 

BNJJNGCOOE  7S37-ei-M 


Music  Advisory  PsnsI;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Professional  Training 
and  Career  Development  Sections)  to 
the  National  Council  on  the  Arts  will  be 
held  on  February  22, 1989,  from  9:00 
a.m.-6:00  p.m.  and  February  23, 1989, 
from  9«)  a.m.-5:30  p.m.  in  Room  M-14 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  23, 1989,  from 
4:00  p.m.-5:30  p.m.  The  topics  for 
discussion  will  be  guidelines  and  policy 
issues. 

The  remaining  sessions  of  this 
meeting  on  February  22, 1989,  from  9:00 
a.m.-6:00  p.m.  and  on  February  23. 1989, 
from  9:00  a.m.-4:00  p.m.  are  for  the 
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purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applications.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6),  and  {9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disabiUty,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-6433. 
January  31. 1969. 
Yvoone  M.  Sabine, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc  89-2746  Filed  2-3-88;  8:45  am] 

8NXNIO  CODE  TCSr-St-M 


Theater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Fellowships  for  Mimes 
and  Solo  Performance  Artists  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  February  23, 1989,  from  9:00 
a.m.-6KX)  p.m.  in  Room  M-07  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  23, 1989  from 
9:00  a.m.-9:30  a.m.  The  topics  for 
discussion  will  be  policy  issues. 

The  remaining  session  of  this  meeting 
on  February  23, 1989.  from  9:30  a.m.-6:00 
p.m.  is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  o  the  public  pursuant  to 


subsection  (c)(4).  (6),  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/662- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682.5433. 
January  31. 1989. 
Yvonoa  M.  Sabine, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
[FR  Doc.  89-2747  Filed  2-3-89: 8:45  am] 

SNJJNQ  coos  7U7-«1-M 


I  nesier  Aovisory  pansi;  MSSfing 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Professional  Theater 
Companies  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  13-17, 1989.  from  9:30  a.m.-10«) 
p.m.  and  March  16, 1969.  from  9:30  a.m.- 
5K)0  p.m.  in  Room  M-07  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  13. 1989,  from 
9:30  a.m.-10:00  a.m.  and  on  March  18, 
1989.  from  1«)  p.m.-5:00  p.m.  The  topics 
for  discussion  will  be  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  March  13, 1969,  from  lOKX) 
a.m.-10:00  p.m..  March  14-17, 1989.  from 
9:30  a.m.-10:00  p.m.,  and  March  18, 1989. 
from  9:30  a.m.-liX)  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  reconunendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  0'     ■*.  Chairman 
published  in  the  V.i  \ta\  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6).  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Officer  for  Special  Constituencies. 


/  Voi.  54.  No.  2S  /  Monday.  February  6>  IWP  /  Noticeg 


National  BndotviMnt  for  the  Aita.  IMO 
Pennsylvaaia  Avenue  NW^  Washiagtoa 
DC  20506,  202/682-5532.  TTY  202/6a&- 
5496  at  least  aevea  |7)  deys  prior  to  Ike 
meetiof. 

Further  infonnette*  with  reference  to 
thia  meetliig  can  be  obtained  fnm  Mi. 
Yvoone  M.  Sabine,  AtNlauiy  GomiBiltee 
Managaeient  Officer,  Nafionei 
EiMMi  miieiri  fbi  tne  Arts,  Wasntngton, 
DC  20606,  or  call  202/662-6433. 
lanuaiy  31. 1908. 
YvooaaM. 


Director,  CouxtciiaodPamatOfml\»ma, 
Natioaal  Eodowmeol  for  lit*  Arta. 
(FR  Doc  89-27 4S  Fikd  &-»-«:  h>»  tm^ 

I  coot  Tt*7-«MI 


Otflcofor  PubBc 

PwmI  (i  ulUMily  OCfiosM 

Advioocy  rWMKjn  RonowM 

in  accordance  wttfa  the  provisions  of 
the  Federal  Advisory  Comaittae  Act 
(Pub.  L  92-463).  section  10(a)(4)  of  the 
Natioaai  FoundatioB  e«  dw  Arts  and  die 
Hjaunities  Act  of  t965,  as  mended  f2i 
U.&C.  asaCaJH)  aad  paragrapH  t  of 
Office  of  MaaagenMDl  and  Budget 
Circaiar  A-63),  notice  is  hereby  given 
that  roMwal  ef  the  OfRce  for  PubKc 
Partnersnp  Advisory  Panel  has  been 
approved  by  the  Chatman  of  the 
National  Bndownent  for  the  Arts  fbr  a 
period  of  2  years  unttf  Ftsbruary  6,  IWl. 
The  Committee's  objectives  and  scope 
uf  activities  tnchide  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
sabmitted  to  the  National  &idov«nient 
ior  the  Arts  for  Federal  grant  aasi&taQce 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  196&,  as 
amended,  and  (b)  policies  and  progtasM 
of  the  National  EndewBMnt  for  the  Arts. 
This  rninmitta*  (luU  rspoTt  to  the 
National  EadowsMat  for  the  Arts, 
National  Poendatioo  on  the  Aita  aad  the 
Humanities. 

Thia  durter  Witt  be  fiiad  with  the 
standiof  Coanittees  of  the  Senate  and 
the  House  of  Espreoeatottves  having 
legislative  (iirisdMfoa  ever  the 
Endowment  and  with  fte  Eibrary  of 
Congress. 

lanuary  31.  ina 
Yvoaaa  M.  SaUao; 

Diractot,  OfftemofComtdtt-Pantt 

Operationt,  National  Endowment  for  Ih&Artt. 
|FR  Das.  W-a74a  PIM  9.«-M6  M»  aa4 


In  accordance  with  the  provisions  ef 
the  Federal  Advisory  Coounittee  Act 
(Pub.  L  02-46^  section  laiaK^  of  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended  (20 
U.S.C  9S9(a)(4)  and  paragraph  »  of 
Office  of  Manageaient  and  Budget 
Circular  A-63).  notice  is  hereby  given 
that  renewal  of  the  Theater  Adviaocy 
Panel  has  been  approved  hy  the 
Chairman  of  the  NJafioaal  Badowment 
for  the  Arts  for  a  period  of  2  years  uatil 
February  6, 1991.  The  Committee's 
ob|ectives  and  scope  of  activities 
include  the  fonnularton  of  expert  advice 
and  recommendations  to  the  Chairman. 
National  Endowment  for  the  Arts  and 
the  National  Coaacil  on  the  Arts  with 
respect  toe  (a)  AppbcatiosM  sabmittsd  to 
the  National  Endowment  far  the  Arts  far 
Federal  grant  assistance  under  the 
National  Foundatioa  on  the  Aits  and  the 
Humanities  Act  of  1966.  m  aawndsA 
and  (l^pobcies  and  prograaw  ef  the 
National  Endowment  foe  the  Arts.  This 
Comaaitlee  shall  report  to  the  NatioMl 
Endowment  far  die  Arts.  National 
Foundation  on  the  Arts  and  d» 
Humanities., 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  aad 
the  House  of  Representatives  having 
legislative  jurist&ction  over  the 
Endowment  and  with  the  Library  of 
Congress. 


)anuary  31.  tt 

YvonnaM.) 

Dirtclot,  OgicmofComncMtrPaatt 

OfiotaUang,  NaiiaaalEadowammt  foe  thm  Aita. 

[FR  Doc  W.4790  Filed  a-3-aai  M6  aa^ 


NATIOMAL  SaENCE  FOUNOATKNI 
Matariaii  Submittad  For  0MB  Rawlwa 

In  accordance  with  the  Paper  werh 
Reduction  Act  and  OMB  Goideiines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  eiAeetion  that 
will  affect  the  public. 

Agency  CJearonce  Officer  Herraatt  G. 
Plemhig.  (202)  357-9520. 

OMB  Desk  Officer:  ATTN:  )ira 
Houser,  Desk  Officer,  OKA.  722  Jednon 
Place.  Room  SSOB,  NE£^  Weshingteft. 
DC  20808. 

Title:  Evakatien  of  NATO  FeMowsMp 
Progsaas. 

Affected  PubHc:  ladtvidaals. 

Respoademttjaarden  Houa.-  nM 
respondoats;  I 

i4tetnic£r  hi  dM  last  30 ! 
awardsd  IJM  NATO  I 
rat) 


members  of  NATO.  A  base-line  study  of 
the  program  was  condneted  fn  1968  and 
this  sarvey  is  needed  for  program 
management.  NSF,  Department  of  State 
and  NATO  are  interested  in  die  impact 
of  the  piogram  on  young  PHS's  and  tfie 
development  of  international 
collaboration  in  science. 

Dated:  February  1. 19881 
Hm— G.F1— iii» 
NSF  Clearumce  Officer. 
[FR  Doc  a»-Z711  Fifed  a-*-afc  8:4S  amf 
saxsn  cooc ' 


institutionahs 


IN8FM-tl 

EtMca  antf  VMtias  StudfaabvScianea^ 
Tochnotogy  and  Sodaty 

Closing  Datesc  For  l^liraHiary 
Proposals:  Ffovemberl  and  Mey  1.  For 
Formal  Proposals:  February  1  and 
August  1  (eceurring  awnaally^ 

Contants 

I.  Descripliaa 

A.  Overview 

a  EVS  Rssaafch  aad  Ralatad  Activities 
EVS  Research 

Conferences  and  Workshops 
Otlier  Activiliet 
U.  Subnrissioa  of  Proposals 
AWhoMayBabmiC 

B.  PrettsoiiiaTy  nopoaafe 
C  Forma)  Pcopoaah 

VMMatoSobmiC 
Where  to  Sabnit 
Contents  of  the  Proposal 
in.  Proposal  Processing  and  Evaluation 

IV.  The  Award 

V.  Grant  AdministrsHaa  I  ligdliglHs 

I.  Descriptioa 

A.  Overview 

Ethics  and  Values  Stucfies  (EVS),  hi 
the  Studies  in.  Scince.  Technology  and 
Society  (SSTS)  Program  of  the  National 
Science  Foundation  [NSF),  coordinates 
supfiort  for  researt.b  and  related 
activities  examining  ethical  or  vahte 
issues  of  current  significanee  to  U.S. 
science  or  engineering. 

EVS  research  and  edocationa)  efforts 
focas  oa  ethical  or  vahw  aspects  of  the 
interaction  bet%«8en  science,  technology 
and  society.  The  purpose  is  to  encourage 
thooghtful  and  systematic  iimidijf  into 
the  mutual  iafhiences  of  science  or 
engiascrin^snd  tlw  morai  life  ef 
individuals,  groups,  institutions, 
coiimiuiiitiee  and  notions.  BVS  supporfs 
protects  that  enhance  widerstaMfiag  of 
the  social  v^oes  and  metoal  ohHgetions 
and  respoosibiKties  that  arise  in  these 
interactions. 

Research  projects  often  examine 
aspects  of  scientific  or  professional 
etniCK  oontawersiee  sui  founding 
impact*  of  or  on  seisnoes  and 
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technologies,  or  ethical  and  value  issues 
in  development  and  use  of  scientific  or 
technical  tools  for  decision  making, 
Cross-odtural  research,  comparing  the 
U.S.  with  other  nations,  is  el^ble; 
interdisdplinary  work  is  encouraged. 

Educational  project  make  the  results 
of  these  activities  and  of  prior  work 
available  in  classrooms  or  informal 
educational  settings.  EVS  edso  considers 
proposals  for  natioaal  and  inlemational 
corrferences,  symposia,  and  research 
workshops.  There  must  be  sponsored  or 
cosponsored  by  national  assodations  or 
organizations. 
'The  Studies  in  Science,  Technology 
and  Sodety  program  in  the  Directorate 
for  Biological.  Behavioral  and  Sodal 
Sciences  coordinates  Ethics  and  Values 
Studies  (EVS).  Funds  to  support  EVS 
projects  come  from  all  of  the  research 
directorates  and  the  Science  and 
Engineering  Education  directorate  at 
NSF.  Proposals  with  EVS  oomponents 
can  be  sabmitted  directly  to  EVS  or  to 
programs  in  the  NSF  directorates.  To  be 
eligible  for  EVS  funds  hi  Uioee 
directorates,  however,  the  proposal 
review  process  most  be  coordhiated 
with  and  involve  EVS. 

The  directOTates  are  interested  in 
encouraging  efforts  to  exiriore  die 
ethical  or  value  aqiects  of  issues  fadag 
scientists  and  engineers  whose 
educational  and  research  activities  they 
support  EVS  has  supported  studies  on 
ethical  and  value  questions  arising  from 
new  developments  in  global  diange 
research,  and  from  new  developments  in 
biological  research;  an  international 
conference  and  campus-based  programs 
on  sdence  and  sodal  responsibility  for 
graduate  and  upper-level  undergraduate 
science  and  engineering  students; 
Delphi-type  research  projects  on  ethical 
norms  in  computer  sdence,  and  in 
publication  practices  in  sdentific  and 
technical  journals;  planning  projeds  on 
data  sharing  in  the  sodal  sciences,  and 
on  the  effects  of  communication 
restricticHis  on  sdences  and  engineemg; 
an  effort  to  develop  a  computer  tutorial 
in  ethics  fbr  engineering  students;  and 
research  in  ethics,  values  and  hazards 
management. 

Several  areas  are  not  eligible  for 
tonsideration.  These  include  studies  or 
educational  activities  in  medicine  and 
society  which  have  a  pubtic  health  or 
clinical  orientaticm,  and  projects  focused 
exclusively  on  ethical  issues  associated 
with  new  mihtary  technologies  and 
national  defense  strategies,  or  requiring 
the  use  of  classified  materials. 

The  examples  of  areas  that  EVS  has 
supported  do  not  provide  a 
comprehensive  listing  <A  eligible  levies; 
potential  applicants  are  encouraged  to 
write  or  call  and  discuss  their  ideas  with 


SSTS  program  staff  at  202/357-9604: 
electronic  (bitnet)  mail  address: 
dirssts@notejisf.gov.  Summaries 
describing  awards  made  in  previous 
years  are  available  on  request 

Scholars  and  sdentists  and  engineers 
who  wish  to  improve  their  skills  in  EVS- 
related  areas  of  the  Sdence,  Technology 
and  Sodety  Studies  program  are  eli^Ue 
to  apply  to  the  SSTS  Postdoctoral 
Fellowships  and  Professioiial 
Development  Awards  program.  Request 
N^  Announcement  88-82  for  fother 
information.  SuppcRt  for  extraordinary 
expenses  of  dissertation  researdi  is  aJso 
available.  Mease  reqoest  NSF 
Announcement  88-35,  "Grants  for 
Improving  Doctoral  Dissertation 
ReseardL"  Faculty  monbers  at 
institutions  with  Ihnited  research 
opportunities  may  amnge  to  woric  with 
investigatcKS  at  other  institutions  who 
have  or  are  applying  for  EVS  grants. 
They  should  arrange  with  the  grantee 
institutions  to  request  supplemental 
funds  for  diese  additional  costs. 

B.  EVS  Research  and  Related  Activities 

EVS  Research 

EVS  research  usually  brings  several 
disciplinary  perspectives  to  bear  on  a 
theme  or  questfon  in  sdence,  tedmology 
and  society  studies.  These  perspectives 
may  be  achieved  by  a  single 
investigator,  with  assistance  from 
several  advisws  as  needed,  or  in  a 
projed  involving  several  investigators 
with  different  disdplinary  back^unds. 

Studies  often  integrate  perspectives 
and  combine  methods  from 

•  Scholariy  research  and  reflection 
traditionally  employed  in  the  humanities 
disciplines, 

•  Methods  of  empirical  and  statistical 
study  practiced  in  the  social  sdences, 

•  Description  and  assessment  of  new 
developments  in  scientific  and 
engineering  practice  and  understanding, 

•  Simulation  experiments  and  other 
methods  that  primise  to  yield  insight 
into  the  ways  science,  engineering, 
technology  and  morality  interact 

Research  proposals  must  identify  an 
important  problem  and  appropriate 
methods  by  which  to  study  it.  They 
should  describe  project  goals  and  their 
implications  for  Studies  in  Science. 
Technology  and  Sodety;  the  theoretical 
and  methodological  foundations  for  the 
research;  prior  wcKk  and  its  results:  and 
the  antidpated  products  from  the  new 
work.  Proposals  involving  surveys  and 
interviews  are  expected  to  meet  the 
standards  of  experts  in  these  fields. 

EVS  will  also  consider  requests  for 
planning  grants.  Applicants  may  wish  to 
apply  for  a  first  phase  of  research — for 
instance,  for  technical  assistance  in 


projed  definition  and  the  development 
of  appropriate  tools  and  interpretive 
plans. 

Conferences  and  Workshops 

EVS  can  help  to  support  national  or 
international  conferences,  symposia, 
and  research  woriwhops  that  enable 
leading  scientists,  engineers,  scholars, 
policymakers,  and  representatives  of 
interested  groups  to  develop,  evaluate, 
and  share  new  research  findings. 
Proposals  for  conference  or  workshop 
support  riMMild  describe  the  need  for  the 
gathering,  the  proposed  date  and 
location,  topic  and  persons  who  will  be 
involved,  prior  related  meetings, 
puUidty,  and  expected  outcomes.  These 
activities  may  be  convened  as  spedal 
sessions  in  regular  meetings  of 
professional  societies.  Concomitant 
support  by  several  Federal  ageodes  or 
private  organizations  is  encouraged. 

Other  Activities 

Other  appropriate  activities  indude 
projects  to  coDect  compile,  and  publish 
background  materials  diat  provide  a 
resoiffce  for  scfa^rs  and  other 
interested  persons.  A  wide  variety  of 
EVS  educational  projects,  in  precollege 
and  undergraduate  education  as  well  as 
in  "informal"  educational  modes,  are 
also  eligible  for  consideration,  in 
coiqunction  widi  programs  in  the 
Sdence  and  Engineering  Education 
directorate.  Appbcants  should  contact 
EVS  to  discuss  their  ideas  before 
preparing  a  written  submission. 

n.  SubmissitHi  of  Proposals 

A.  Who  May  Submit 

Proposals  may  be  submitted  by 
qualified  individual  investigators  who 
do  not  have  institotional  affiliations  or 
through  normal  institutional  channels  in 
accordance  with  instructions  contained 
in  the  brochure  Grants  for  Research  and 
Education  in  Science  and  Engineering 
(GRESE,  NSF  83-57,  rev.  11/87).  The 
Foundation  does  not  generally  provide 
support  for  research  sponsored  by 
foreign  institutions. 

B.  Preliminary  Proposals 

EVS  is  a  cross-directorate  activity  at 
NSF.  In  order  to  manage  this  activity 
effectively,  the  Foundation  requests  that 
applicants,  particulariy  those  who  have 
not  previously  submitted  a  proposal  to 
the  program,  submit  preliminary 
proposals.  Commoits  by  Foundation 
staff  will  provide  a  basis  for  establishing 
the  relevance  of  a  proposal  for  potential 
EVS  support  and  for  providing  guidance 
on  the  appropriateness  and  structure  of 
a  formal  submission. 
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Preliininary  propouls  are  regarded  as 
informal  communications  between 
prospective  applicants  and  Foundation 
staff  and  need  not  adhere  to  any  specific 
format.  However,  they  should  include  a 
cover  sheet  with  the  applicant's  name, 
mailing  address,  the  title  of  the  proposed 
project  and  its  total  cost.  Preliminary 
proposals  need  not  be  endorsed  by  the 
head  or  authorized  representative  of  the 
applicant's  institution. 

Preliminary  proposals,  not  more  than 
five  pages  long,  should  identify  an  area 
of  inquiry,  methods  and  prior  work, 
contributions  expected,  dissemination 
and  evaluation  plans,  investigators' 
credentials  and  term  and  budget  for  the 
project.  They  may  be  submitted  at  any 
time:  submission  by  the  dates  on  the 
cover  of  this  announcement  will  assure 
time  for  replies  of  use  in  preparation  of 
formal  proposals  for  the  sutMequent 
closing  date. 

Two  copies  of  each  preliminary 
proposals  should  be  sent  directly  to 
Ethics  and  Values  Studies  in  Science, 
Technology  and  Society.  Division  of 
Instrumentation  and  Resources, 
National  Sdeoce  Foundation.  1800  G 
Street  NW.,  Room  312.  Washington.  DC 
205Sa 

C.  Formal  Proposals 

When  to  Submit 

Formal  proposals  should  be  submitted 
by  February  1  and  August  1.  They  will 
be  reviewed  and  the  results 
communicated  to  applicants  within  six 
months  of  those  submission  dates.  Until 
a  decision  is  announced,  no  information 
can  be  provided  on  the  probability  of 
support  ...  •.-,. 

Where  to  Submit  -■ - 

You  should  submit  20  copies.  The 
original  proposal  document  and  18 
copies  should  be  addressed  to  the  Data 
Support  Services  Section,  National 
&  ience  Foundation,  1800  G  Street  NW., 
Room  233,  Washington.  DC  20550.  If 
they  are  mailed  in  more  than  one 
package,  the  number  of  packages  should 
be  marked  on  the  outside  of  each  (e.g.,  1 
of  3).  The  remaining  copy  should  be 
sent  for  information,  directly  to  EVS, 
National  Science  Foundation. 
Washington,  DC  20550.  Proposals  must 
be  sent  prepaid,  not  collect 

The  acknowledgement  of  receipt  of 
the  proposal  will  contain  a  registry 
number.  Later  communications  about 
the  proposal  should  be  addressed  to 
EVS  and  identiHed  by  the  NSF  registry 
number. 

Contents  of  the  Proposal 

Except  as  may  be  modified  by  this 
announcement  all  applicants  should 


follow  the  standard  NSF  guidelines  in 
GRBSE  (NSF  83-57  Rev.  11/87).  All 
proposals  should  contain  the  sections 
outlined  in  GRBSE  in  the  order 
indicated.  C/{£5£  contains  all  of  the 
forms  needed  for  formal  submissions.  It 
is  available  from  Forms  and 
Publications  Unit,  Room  232,  NSF,  1800 
G  Street.  NW.,  Washington,  DC  20550; 
telephone  202/357-3619. 

Special  Notes:  EVS  project 
descriptions  should  be  concise — of  no 
more  than  15  single  spaced  or  30  double 
spaced  pages  of  standard  size  type. 
Background  information  on  how  the 
project  will  contribute  to  research  or 
education  in  ethics  or  values  studies  in 
science,  technology  and  society  should 
be  summarized.  The  description  should 
concentrate  on  the  presentation  of 
research  assumptions,  procedures,  and 
expected  outcomes.  Interdisciplinary 
projects  should  present  plans  to 
integrate  the  various  contributions  of  the 
coUaboraton.  Cross-cultural  studies 
should  identify  collaborators  in  the 
countries  under  study.  All  proposals 
should  describe  the  audiences  for  whom 
results  of  the  projects  will  be  useful  and 
plans  to  make  the  results  available  to 
them.  Outcomes  from  prior  NSF- 
supported  projects  that  bear  on  the 
proposed  work  should  be  described  in 
the  "Results  of  Prior  Support"  section. 
Biographical  sketches  should  be  one  or 
two  paragraphs,  and  vitas  should  be 
limited  to  diree  pages  and  list  only  the 
five  to  ten  most  important  publications 
relevant  to  judging  the  investigators' 
credentials  for  undertaking  the  project 

m.  PropoMl  Prooesaing  and  Evaluatioa 

Proposals  will  be  evaluated  in 
accordance  with  those  criteria  outlined 
in  Grants  for  Research  and  Education  in 
Science  and  Engineering  (GRESE-NSF 
83-57  Rev.  11/87).  Specific  criteria  for 
EVS  support  include: 

•  InteUectual  excellence  and 
originality; 

•  Potential  to  clarify  ethical  or  value 
aspects  of  current  scientific,  engineering, 
or  technical  research  or  its  applications; 

•  Theoretical,  methodological  or 
educational  contributions  to 
interdisciplinary  studies  in  science, 
technology,  and  society; 

•  Relevance  to  important  issues  of 
public  policy  or  professional  practice: 
and 

•  National  impact  and  widespread, 
appropriate  dissemination  and  use  of 
results. 

EVS  reviewers  and  panelists  will 
consider  whether  they  would  assign  the 
proposal  a  high,  medium  or  low  priority, 
by  asking  themselves:  Is  this  an 
important  EVS  issue  for  NSF 
directorates  or  programs?  Is  there 


meaningful  integration  between 
disciplines  associated  with  the  effort?  Is 
it  likely  to  continue  or  encourage  related 
efforts  afterwards?  Are  the  results  likely 
to  add  significantly  to  our  understanding 
and  improve  relevant  policy  or  practice? 

IV.  The  Awaid 

Notification  of  an  award  is  by  letter 
signed  by  the  Foundation's  Grants 
Officer,  addressed  to  the  organization  to 
which  the  grant  is  made.  Copies  are  - 
included  for  the  principal  investigator 
and  the  oiganization's  business  office. 

V.  Grant  AdministradoD  Highlights     . 

Once  an  award  is  made  the  project 
director  is  responsible  for  complying 
with  NSF  requirements  for  its 
satisfactory  completion.  NSF  brochure 
83-57  Rev.  11/87  Grants  for  Research 
and  Education  in  Science  and    • 
Engineering  describes  these 
requirements  in  the  section  entitled 
"Grant  Administration."  Grants  are 
administered  in  accordance  with  the 
applicable  terms  and  conditions  (GC-1. 
Grant  General  Conditions  (10/88)  or 
FDF-II.  General  Terms  and  Conditions 
(10/88),  copies  of  which  may  be 
requested  from  the  N^  Forms  and 
Publications  Unit  previously  cited.) 
More  comprehensive  information  i*  .     .- 
contained  in  the  NSF  Grant  Policy    ,^ . . . 
Manual,  usually  available  in  grants  '".,-' 
administration  offices.  ''. 

The  Foundation  provides  awards  for 
research  and  educational  projects.  The 
Awardee  is  wholly  responsible  for  the    ; 
conduct  of  such  projects  and  for 
preparation  of  the  results  for 
publication.  The  Foundation,  therefore, 
does  not  assume  responsibility  for  such  ■ 
findings  or  their  interpretation. 

The  Foundation  welcomes  proposals 
on  behalf  of  all  qualified  scientists  and 
engineers,  and  strongly  encourages 
women,  minorities  and  persons  with 
disabilities  to  compete  fully  for  any  of 
the  awards  described  in  this  document  . 
Facilitation  Awards  for  Handicapped 
scientists  and  engineers  (FAH)  provide 
funds  on  research  grants  for  special 
assistance  or  equipment  to  enable 
physically  disabled  scientists  or 
engineers  or  students  to  participate  in 
the  research.  See  the  FAH 
announcement  (NSP84-62)  or  contact 
the  SSTS  program  officers.  NSF  has 
TDD  (Telephonic  Device  for  the  Deaf) 
capability  which  enables  individuals 
with  hearing  impairments  to 
communicate  with  the  Division  of 
Personnel  Management  for  information 
relating  to  NSF  programs,  employment 
or  general  information.  The  number  is 
(202)  357-7492. 
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In  accordance  with  Federal  statutes 
and  regulatioiu  and  NSF  policies,  no 
person  on  the  grounds  of  race,  color, 
sex.  national  origin,  or  disability  shall 
be  excluded  from  participation  in. 
denied  the  benefits  of.  or  be  subject  to 
discrimination  under  any  program  or 
activity  receiving  financial  assistance 
from  die  National  Science  Foundatitm. 

This  acitivity  is  described  in  the 
Catalog  of  Federal  Domestic  Assistance 
category  47il51,  Biological,  Behavioral 
and  Social  Sciences. 

ItocMk  O.  Hoaioder. 

Program  Director.  Ethics  and  Vahies  Studies 
in  Science,  Technology  and  Society. 

|FR  Doc  ae-aeso  Filed  2-a-aB;  8«  an] 
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AQCMCv:  National  Science  Foundation. 
Acnowt  Notice. 

■UMMaWY.  The  NatJoaal  Science 
Fbandatkm  is  sponsoring  aix  lMlf-4lay 
regicaa]  meetings  between  February  23 
■mod  hbuthJi,  t9M,in  Older  to  pnnride 

informatien  ca  (he  lepslation  «id  the 
devekqn^t  of  die  pnqNised  Academic 
Reecarcfa  Fadtities  Modeniixation 
PragBBBi.  aa  urbB  as  ta  bear  questimis. 
sinorisHnns.  and  views.  T%ese ouwdng 
meetings,  open  to  die  public  wiO  be 
held  in  Chicago,  San  Diego.  Denver, 
Adanta,  Beaton,  and  Honiton. 

DATES 

Chicago 

Date:  Thursday.  February  23. 1980 
Hosted  By:  Univenity  of  Dlincas- 

Chicago 
Location:  Room  2850.  University  Hall. 
University  of  Olinote-Chicago.  601 
Soudi  Morgan.  Chicago.  IL  60667 

San  Diego 

Date:  Mcmday.  February  27. 1980 
Hosted  By:  San  Diego  State  University 

Foundation 
Location:  Council  Chambers.  Aztec 

Center.  San  Diego  State  University, 

San  Diego,  CA  92182 

UOttVOT 

Date:  Thursday,  March  2. 1989 
Hosted  By:  Colorado  State  University/ 

University  of  Denver 
Location:  Sheraton  Denver  Airport 
Hotel,  9535  Quebec  Street  Denver, 
CO  80207. 303-33^7711  (for  poup 
rate,  mention  "NSF  Meeting") 

Adanta 

Date:  Tuesday,  March  7. 1980 


Hosted  By:  Emory  University 
Location:  Woodruff  Health  Sciences 
Center  Administration  Building.  Room 
120,  Emory  University,  Atlanta, 
Georgia  30322 

Boston 

Date:  Wednesday,  March  8. 1989 
//as<e(/Fy.- Boston  College 
Location:  Conte  Fimction  Room,  Sihrio 

Conte  Forum.  Boston  College. 

Chestnut  Hin.  MA  02167 

Houston 

Date:  Thursday,  Mardi  9, 1999 
Hosted  By:  Uidversity  of  Houston 
JjocaUoK  South  Ballroom.  University 

Hilton  Hotel.  University  of  Houston. 

Houston.  TX  77204 


lOoifniCTt 
Chicago:  Jodlyn  Kfigas.  Office  of  the 

ChanceDor.  University  of  Blinois,  312- 

413-3601 
San  Diego:  W.  Tunothy  Huriien. 

Director.  Reaearcb  Management  San 

Diego  State  Uidversity  Foundation, 

61»-S94-a781 
iJeftver  Cdia  Wdnr,  tXrector. 

-Spanaarsd  Rrograais  Deuelapment. 

CoioBado  SlatoUaiwemity.  303-401- 

6355 
AikataAaafL  Stowens.  Associate  Vice 

Iterident  for  Academic  Affairs/ 

Keasarch.  Emory  Univetsity,  404-727- 

2503 
Boston:  Francis  F.  MiUs,  Director  vi 

Financing  Resoxirces,  Boston  College, 

ei7-«52-9191 
Houston:  Kathy  Bradley,  Office  of 

^xmsored  Programs,  University  of 

Houston.  713-749-3412 
SUPPlCMBITiUIV  MFOfWUTION:  As 

outlined  by  Pub.  L 100-570,  the  purpose 
of  the  Academic  Researdi  Fadhties 
Modernization  Act  is  to  assist  in 
modernizing  and  revitalizing  the 
Nation's  research  facilities  at 
institutions  of  higher  education, 
independent  nonprofit  research 
institutions  and  research  museums,  and 
consortia  thereof,  through  capital 
investment  Awards  made  under  the 
pro-am  urdl  be  for  the  repair, 
renovatkm.  or,  in  exceptional  cases, 
replacement  of  obsolete  science  and 
engineering  facilities  primarily  devoted 
to  research.  No  funds  are  currently 
available  for  this  program. 
WUliam  B.  Cole,  |r.. 

Executive  Officer,  Research  Facilities  Office, 
National  Science  Foandotion. 
(FR  De&  as^ZTK  Rlad  2-4-89;  89(5  an] 


NUCLEAR  REGULATORY 
COMMISSION 

Documenta  Containing  Reporting  or 
Recordkaeokio  Reouirafiiafila:  Office 
of  Management  and  Budget  Review 


r:  U.S.  Nndear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  Office  of 
Management  and  Budget  (OMB)  review 
of  information  collection. 


:  The  U.S.  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  (AfB  for  review  die  following  for  the 
collection  of  information  under  the 
provisiona  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision  or 
extension:  Extension 

2.  The  title  of  the  information  collection: 
10  CFR  19.13,  "Notifications  and 
Reports  to  Individuals." 

3.  The  form  number  if  applicable:  N/A 

4.  How  ofta  the  collection  is  required: 
As  necessary  in  order  that  adequate 
and  timely  reports  of  radiation 
expoaore  be  made  to  iatbvidBals 
mvolved  in  NRC-bcenaed  activities. 

5.  Wbo  wiH  be  required  or  asked  to 
report  licensees  authorized  to 
receive,  possess,  ase.  or  transfer 

'  material  licensed  by  die  NRC 

6.  An  estimate  of  the  number  of 
^esponeer.  OWUMO  awnuaHy 

7.  Aaaatimate  of  average  burden  per 
re^tonse:  10  mimttes 

8.  An  estimate  of  the  total  number  at 
hours  needed  to  complete  the 
requirement  of  request  105AB 

9.  An  indication  of  whether  section 
3504pi).  Pab.  L.  9696-511  applies:  Not 
applicable 

la  Abstract  Tide  10  <rf  die  Code  of 
Federal  R^ulationa.  i  19.13.  requires 
a  report  to  individuals  receiving 
radiation  exposure  as  a  result  of  NRC- 
licensed  activities,  of  an  individual's 
radiation  exposure  when  certain 
conditions  are  met  These  conditions 
apply  during  terminaticm  of  the 
worker's  employment  at  the  request 
of  a  worker,  or  when  the  woriier's 
employer  (the  NRC  licensee)  must 
report  radiation  exposure  information 
on  the  worker  to  tbie  NRC 
AOOnena:  Copies  of  the  submittals 
may  be  inflected  or  obtained  for  a  fee 
bom  die  NRC  Public  Docnmoit  Room, 
2120  L  Street  NW.,  Washington.  DC 
20555. 


RM  niRTNBI  MF0MIAT10N  CONTACT: 

Comments  and  questions  should  be 
directed  to  the  C^fB  reviewer  Nicolas 
B.  Garcia,  Paperwork  Reduction  Project 
(3150-0044).  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
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Comments  can  also  be  submitted  by 
telephone  (202]  395-3064. 

NRC  Clearance  OfHcer  is  Brenda  Jo. 
Shelton.  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  1st  day 
of  February  198S. 

For  the  Nuclear  Regulatory  Commission. 
|oyoe  A.  Ameota. 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc  a»-2874  Filed  2-3-69:  &-45  am] 
aNXSte  COOK  TIN-SMI 


DocunieHte  CooteWoQ  RepofthtQ  of 
ReoorakeepinQ  ReQuvemenlSi  Office 
Of  Manageineni  ana  0110901  nevww 


:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  OfTice  of 
Management  and  Budget  review  of 
information  collection. 


:  The  Nuclear  Regtilatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

1.  Type  of  submission,  new.  revision,  or 
extension:  Extension. 

2.  The  title  of  the  information  collection: 
10  CFR  Part  11— Criteria  and  Procedures 

for  Determining  Eligibility  for  Access 
to  or  Control  Over  Special  Nuclear 
Material 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is  required: 
New  applications,  certifications,  and 
amendments  may  be  submitted  at  any 
time.  Renewal  applications  are 
submitted  every  five  years. 

5.  Who  will  be  required  or  asked  to 
report  Employees  (including 
applicants  for  employment), 
contractors  and  consultants  of  NRC 
licensees  and  contractors  whose 
activities  involve  access  to  our  control 
over  special  nuclear  material  at  either 
fixed  sites  or  in  transportation 
activities. 

6.  An  estimate  of  the  number  of 
responses:  The  majority  of  responses 
required  under  Part  11  are  sulmiitted 
using  Standard  Form  86.  Personnel 
Security  Packet.  OMB  Clearance  No. 
3206-0007,  and  NRC  Form  237, 
Request  for  Access  Authorization. 
OMB  Clearance  No.  3150-0050.  The 
response  and  burden  information  for 
those  forms  is  reported  separately 
under  those  clearances.  The  remaining 
number  of  responses  under  Part  11  is 
estimated  to  be  5. 


7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request: 
Approximately  0.25  hours  per 
response,  for  an  industry  total  of  1.25 
hours. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  96-511  applies:  Not 
applicable.  

9.  Abstract:  NRC  regulations  in  10  CFR 
Part  11  establish  requirements  for 
access  to  special  nuclear  material, 
and  the  criteria  and  procedures  for 
resolving  questions  concerning  the 
eligibility  of  individuals  to  receive 
special  nuclear  material  access 
authorization.  Personal  history 
information  which  is  submitted  on 
applicants  for  relevant  jobs  is 
provided  to  OPM,  which  conducts 
investigations.  NRC  reviews  the 
results  of  these  investigations  and 
makes  determinations  of  the 
eligibilityof  the  applicants  for  access 
authorization. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW..  Washington.  DC 

Comments  and  questions  can  be 
directed  to  the  OMB  reviewer  as 
follows:  Nicolas  B.  Garcia.  Paperwork 
Reduction  Project  (3150-0062).  OfHce  of 
Management  and  Budget.  Washington, 
DC  20563.  Telephone  (202)  395-30ei''' 
Comments  can  also  be  submitted  by 
telephone  at  (202)  39&-3064. 

The  NRC  Clearance  Officer  is  Brenda 
)o.  SieltOn.  (301)  492-8132. 

bated  at  Bethesda.  Maryland,  this  Ist  day 
of  February  19011. 

For  the  Nuclear  Regulatory  Commission. 
|oyos  A.  AsMata, 

Designated  Senior  Official  for  Information 

Resources  Management. 

(FR  Doc  a»-2e7S  Filed  2-3-88;  8»45  am| 
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The  U.S.  Nuclear  Regulatory     ' 
Commission  (the  Commission)  Is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-42 
and  DI%-6a  issued  to  Northern  States 
Power  Company  (the  licensee),  for 
operation  of  the  Prairie  Island  Nuclear 
Generating  Plant.  Units  Nos.  1  and  2, 
located  in  Goodhue  County  Minnesota. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  the  Technical  Specifications  (TSs) 


by  revising  the  surveillance  test 
firequency  of  the  turbine  stop  valves,  the 
governor  valves  and  the  intercept  valves 
associated  with  the  turbine  overspeed 
protection. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  28, 1987, 
as  supplemented  October  15, 1967,  and 
June  24. 198a 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TSs  is 
required  to:  (1)  Reduce  the  number  of 
thermal  and  pressure  cycles  on  the 
plant:  (2)  reduce  the  amount  of  liquid 
and  solid  radioactive  waste  that  results 
in  a  reduction  in  persoimel  exposure: 
and  (3)  reduce  the  potential  for 
inadvertent  reactor  scrams.  ^.  ,j  .   ^     ^ 

Environmental  Impacts  of  the  Propcaed  ' 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs.  The  proposed  revision  would 
revise  the  surveillance  test  of  the 
turbine  stop  valves,  the  governor  valves 
and  intercept  valves  associated  with  the 
tiirbine  overspeed  protection  to  an 
interval  not  to  exceed  one  year.  Since 
the  evaluation  demonstrates  that  the 
operating  parameters  are  not  affected.     - 
the  proposed  change  does  not  increase 
the  pn^ability  or  consequences  of 
accidents,  no  changes  are  being  made  in  : 
the  types  of  any  effluents  and  the 
change  wotild  reduce  the  amount  of 
effluents  that  may  be  released  offsite, 
and  there  is  no  significaiit  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes  ^ 
diat  this  proposed  action  would  result  in' 
no  significant  radiologicar   '     '" ' 
environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TSs  involves  systems  , 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  ^t  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Cosunission  concludes 
that  there  are  no  s^ficant 
nonradiological  environmental  impacts 
associated  with  the  propoaed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Registar  on  April  13, 1968  (53  FR 
12209).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  his  notice. 
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Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  the  Prairie  Island  Nuclear 
Generating  Plant  dated  May  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Hnifing  <rf  No  Significant  Impact 

The  CHnmission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments.  Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  die 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  28. 1987. 
as  supplemented  October  15, 1987,  and 
June  24. 1988,  which  is  available  for 
pubHc  inspection  at  the  Commission's 
Public  Document  Room.  Gelman 
Building.  2120  L  Street  NW.. 
Washington.  DC  and  at  the  Technology 
and  Science  Department  Minneapolis 
Public  Library.  300  Nicollet  Mall. 
Minneapolis.  Minnesota  55401. 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
of  January  1988. 

For  the  Nuclear  Regulatory  Commission. 

Theodore  R.  Quay. 

Acting  Director,  Project  Directorate  lll-I, 
Division  of  Reactor  Projectsr-M  FV.VBr 
Special  Projects 
|FR  Doc.  89-2677  Filed  2-3-89;  8:45  am) 
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Wisoofwki  Etoctfic  Power  COq  Point 
Bescfi  NudMr  Ptant,  Units  Noa.  1  and 
2;  bOfMNNiaiiuii  or  isauancooi 
MiiMnanwni  lo  racmy  upermng 
License  ano  uppomimiy  ror  iieannQ 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  to  Facility  Operating 
License  Nos.  DPR-24  and  DPR-27. 


issued  to  the  Wisconsin  Electric  Power 
Company  (the  licensee),  for  operation  of 
the  Point  Beach  Nuclear  Plant  Unit  Nos.' 
1  and  2.  located  at  the  licensee's  site  in 
Manitowoc  County,  Wisconsin. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Point  Beach 
Nuclear  IMant  Unit  Nos.  1  and  2. 
Technical  Specifications  (TS's)  relating 
to  the  design  and  operation  of  the  Point 
Beach  fuel  cycle  with  upgraded  core 
features  and  at  higher  core  power 
peaking  factors  (Fg  and  Fh)  than  are 
currently  permitted  by  the  plant  TS. 

^ledfically,  the  proposed  amendment 
would  incorporate  higher  core  power 
peaking  factors  which  will  allow  the  use 
of  a  low-low  leakage  loading  pattern 
(L4P)  fuel  management  strategy  and  %vill 
result  in  decreased  neutron  fluence  to 
the  reactor  vessel,  lliis  fluence 
reduction  will  help  address  reactor 
vessel  irradiation  damage  issues  such  as 
pressurized  thermal  shock,  low  upper 
shelf  material  toughness  and  pressure- 
temperature  restrictions  on  heatup  and 
cooldown.  The  higher  core  power 
peaking  factors  will  allow  additional 
fluence  reduction  meaures,  such  as  the 
use  of  peripheral  power  suppression 
assemblies,  to  be  pursued. 

In  addition  to  the  increase  in  core 
power  peaking  factors,  the  proposed 
changes  and  reanalysis  supporting  them 
would  permit  the  use  of  an  upgraded 
fuel  product  features  package.  The 
upgraded  fuel  product  features  include: 
Riemovable  top  nozzlies,  integral  fuel 
burnable  absorbers,  axial  blankets, 
extended  bumup  geometry,  and 
inclusion  of  a  debris  filter  bottom 
nozzle.  The  reactor  core  description  is 
modified  to  reflect  the  proposed 
changes.  Finally,  the  reanalysis  for  this 
propmed  amendment  supports  the 
removal  of  the  fuel  assembly  thimble 
plugging  devices  and  the  elimination  of 
the  third  line  segment  of  the  K(z)  curve. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  8, 1989,  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 


petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  PaneL  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  «vill  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shaU  set 
forth  wiA  particularity  the  interest  of 
the  petitions'  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
whidi  petitioner  wiriies  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  die 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contenti<ms  whidi  are  sought  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specifidty.  Contentions  shall 
be  limited  to  metiers  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contenticm  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpate  fully  in  the  conduct  of  the 
hearing,  induding  the  opportiuiity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
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States  Niidear  Regulatory  CommiMion, 
Washington.  DC  20655,  Attention: 
Docketing  the  Service  Branch,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-firee  telephone  call  to  Western 
Union  at  1-800-325-0000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
IdentiHcation  Number  3737  and  the 
following  message  addressed  to  John  N. 
Hannon:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name:  and  publication 
date  and  page  number  of  this  Fedanl 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  Gerald  Chamoff,  Esq.. 
Shaw.  Pittman,  Potts  and  Trowbridge, 
2300  N  Street  NW.,  Washington.  DC 
20037  attorney  for  the  Hcensee. 

Nontiiaely  filings  of  petitions  for  leave 
to  intervene,  amended  petitiona, 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofRcer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2^4(a)(lKiHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  propeeed  findteg  of  no 
significant  hazards  ooosideratkm  in 
accordance  with  10  CFR  S0.91  and  50.92. 

For  father  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  28. 1988;  as 
supplemented  October  28,  November  30, 
and  December  23, 1988;  and  as  modified 
January  17, 1988  (sic),  which  are 
available  for  public  inspectioB  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington.  DC 
20555.  and  at  the  Joseph  P.  Mann 
Library.  1516  Sbcteenth  Street  Two 
Rivers,  WisconshL 

Dated  al  Rodnrille.  Maiyiaod.  this  31st  day 
of  (amiary  II 


Vot  Nndear  Regulatory  CoHuaiMiaa. 
Tbaotfay  G.  Colboia. 

Acting  Director.  Division  of  Reactor 
Projecta—lll.  IV.  V  and  Special  Projects, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  80-2678  Piled  2-3-80:  8:45  ain| 
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Florida  Power  and  Light  Co^  Turfcoy 
Point  Plant,  Untt  Noa.  3  and  4;  Rooaipt 
Of  raiiuon  TOf  Dvaciora  uaciiion 

Notice  is  hereby  given  that  by  Petition 
dated  December  21. 1988,  as 
supplemented  on  January  13. 1989, 
Thomas  J.  Saporito,  Jr..  has  requested 
that  the  Executive  Director  for 
Operations  take  action  to  insure  that 
Florida  Power  ft  Light  Company 
(licensee)  not  be  allowed  to  bring  the 
Turkey  Point  Plant  Unit  3  or  Unit  4 
reactors  critical  until  both  the  licensee 
and  the  NRC  have  completed  safety 
investigations  relating  to  the  concerns 
contained  in  the  report  of  December  5. 
1988,  that  the  Petitioner  filed  nvith  the 
NRC  Region  n  office.  Mr.  Saporito  also 
requestMl  that  the  operating  licenses  for 
units  3  and  4  be  immediately  suspended 
and  revoked.  The  Petition  alleges  that 
the  Turkey  Point  Station  has 
continuoosly  demonstrated  poor 
maintenance,  poor  leadership,  poor 
quality  improvement  unprofessional 
operator  behavior,  and  the  inability  of 
management  to  effectively  address  and 
resolve  these  concerns. 

TIm  Petitioner  asaerts  as  grounds  for 
his  request  that  an  Institute  of  Nudear 
Plant  Operations  (INPO)  Report  and  an 
Enercon  Servicaa  Report  identified 
several  problems  at  the  Turkey  Point 
facility.  The  Petitioaar  also  refers  to  the 
Nudear  Regulatory  Commission's  Safiety 
System  Functional  laspection  Report 
(S0-2S0/8S-32:  SO-251/86-82)  and  NRC 
Systematic  Asseaaawnt  of  licensee 
Performance  (8ALP)  Reports  wUch 
found  various  probiams  at  the  {riant  as 
well  as  to  a  number  of  identified  NRC 
inspection  reports  and  enforcement 
acticms. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.200  of  the  Commission's 
regulations.  The  Petition  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  (NRR).  As 
provided  by  1 2.208,  appropriate  action 
will  be  taken  on  this  request  within  a 
reasonable  time.  However,  a 
preliminary  review  of  the  concerns 
contained  in  the  Petitioner's  report  of 
December  S,  198a  to  tiie  NRC  Region  n 
office  and  items  contained  in  the 
Petition  of  December  21, 1986,  as 


supplemented  on  January  13, 1980.  filed 
with  the  Office  of  the  Executive  Director 
for  Operations  under  10  CFR  2.208  does 
not  indicate  any  immediate  necessity  to 
keep  Uie  Turkey  Point  Plant  Units  3  and 
4  reactors  shut  down.  The  basis  for  this 
position  is  that  the  Petitioner's  concerns 
do  not  identify  any  new  information 
whidi  is  not  already  being  addressed  by 
the  licensee  and  the  staff,  or  which  we 
were  not  already  aware  of. 

A  copy  of  the  Petition  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  at  2120  L  Street, 
NW.,  Washington,  DC  20555.  and  at  the 
Local  Public  Document  Room  for  the 
Turkey  Point  Plant  Units  3  and  4, 
located  at  the  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami.  Florida  33199. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  fanuary,  1980. 

For  the  Nuclear  Regulatory  Commission. 
lamas  H.  Sniesak. 

Deputy  Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc  80-2679  Filed  2-3-80:  8:45  am| 


Aaauranoa  Quidanoa  RaMod  to 
uacomnNS  iioning:  AvaaaDany 

The  Nudear  Regulatory  Commission 
has  published  NUREG-1336  entitled 
"Interim  Guidance  on  the  Standard 
Format  and  Content  of  Finandal 
Assurance  Mechanisms  Required  for 
Decommissioning  under  10  CFR  Parts  3a 
40  and  70"  and  NUREG-1337  entitled. 
"Interim  Guidance  on  the  Standard 
Review  Plan  for  the  Review  of  Finandal 
Assurance  Mechanisms  for 
Decommissioning  under  Parts  30. 40  and 
7a" 

NUREG-1338  discusses  the 
information  to  be  provided  in  a 
materials  license  application  and 
establishes  a  uniform  format  for 
presenting  the  information  required  to 
meet  the  decommlssioniiig  licensing 
requirements.  NUREG-1337  is  prepared 
for  the  guidance  of  Nudear  Regulatory 
Commission  staH  reviewers  in 
performing  reviews  of  applications  from 
materials  licensees.  The  document 
identifies  who  performs  the  review,  the 
matters  that  are  reviewed,  die  basis  of 
the  review,  how  the  review  is 
perfonnad,  and  the  oondusions  that  ara 
sought 

Copies  of  NURfiG-133e  and  NUREG- 
1337  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20013-7082. 
Copies  are  also  available  from  the 
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National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield.  VA 
22181.  A  copy  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  2120  L 
Sbeet  N.W.,  Washington.  DC. 

Dated  at  Washington,  DC.  this  25th  day  of 
January  1969. 

For  the  Nuclear  Regulatory  Commission. 
Michael ).  Ben. 

Chief,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguanh. 
(FR  Doc  80-2676  Hied  2-3-80: 8:45  am] 


IDodwt  Na  90-208;  Ucansa  Ma  DPR-131 

SouttMm  CaMomia  Ediaon  Ca  and 
8m  DIago  Qaa  A  Eloetilc  Co,  San 
Onofra  Mudaar  Oanarating  Station, 
Unit  Na  1;  Exemption 

I 

Southern  California  Edison  Company 
and  San  Diego  Gas  and  Electric 
Company  (the  licensees)  are  the  holders 
of  Provisional  Operating  License  No. 
DPR-13  which  authorizes  the  licensees 
to  operate  San  Onofre  Nudear 
Generating  Station.  Unit  No.  1,  at  power 
levels  up  to  1347  megawatts  thermal 
(rated  power).  The  facility  is  a 

Sressurized  water  reactor  located  on  the 
censees'  site  in  San  Diego  County. 
California.  The  license  is  subject  to  all 
applicable  provisions  of  the  rules, 
..regulations  and  orders  of  the  Nuclear 
Regulatory  Commission.     >■-<  r 


Paragraph  IIU).2(b)(ii)  of  Appendix  J 
to  10  CFR  Part  sa  "Primary  Reactor 
Containment  Leakage  Testing  for 
Water-Cooled  Power  Reactors",  states 
that  air  locks  that  have  been  opened 
during  periods  when  containment 
integrity  is  not  required  by  the  plant's 
technical  specifications  shall  be  tested 
at  the  end  of  such  periods  at  not  less 
than  Pa  (calculated  peak  containment 
pressure  for  design-basis  events).  The 
licensees  have  requested  a  partial 
exemption  from  this  requirement  The 
licensees  propose  to  conduct  the  above 
test  only  whoi  maintenance  has  been 
conducted  that  could  affect  the  sealing 
capability  of  the  air  lock  door  seals. 
Otherwise,  the  air  lock  would  be  tested 
at  least  every  six  months  at  Pa  (49.4 
psig)  and  also  within  72  hours  after  each 
dosing  at  10  psig  test  pressure. 

Whenever  the  plant  is  in  cold 
shutdown  (mode  5)  or  refueling  (mode 
6),  containment  integrity  is  not  required. 
However,  if  an  air  lock  is  opened  during 


modes  5  and  6,  Paragraph  IIIJ).2(b)(ii)  of 
Appendix  J  requires  that  an  overall  air 
lock  leakage  test  at  not  less  than  Pa  be 
conducted  before  plant  heatup  and 
startup  (i.e.,  entering  mode  4).  The 
existing  air  lock  doors  are  so  designed 
that  a  full-pressure  (i.e.,  Pa  (49.4  psig)) 
test  of  an  entire  air  lock  can  only  be 
performed  after  strongbacks  (structural 
bracing)  have  been  installed  on  the 
iimer  door.  Strongbacks  are  needed 
because  the  pressure  exerted  on  the 
inner  door  during  the  test  is  in  a 
direction  opposite  to  that  of  the  accident 
pressure  di^ction.  Installing 
strongbacks,  performing  the  test,  and 
removing  the  strongbacks  requires 
several  hours,  during  which  access 
through  the  air  lock  is  prohibited. 

When  no  maintenance  has  been 
performed  on  the  air  lock  that  could 
affect  its  sealing  capability,  and  the  air 
lock  doors  have  been  closed  in 
accordance  with  the  licensees'    ' 
procedure,  and  the  periodic  6-month  test 
at  Pa  required  by  Paragraph  IIIJ).2(b)(i) 
of  Appendix )  has  been  performed  on 
schedule,  there  is  no  reason  to  expect 
the  air  lock  to  leak  excessively  just 
because  it  has  been  opened  in  a 
shutdown  or  refueling  mode.  Performing 
the  door  seal  leak  test  (10  psig)  of 
Paragraph  III.D.2(b)(iii)  of  Appendix )  is 
suffident  in  this  case,  to  demonstrate 
the  continuing  integrity  of  the  air  lock. 

Accordingly,  the  staff  concludes  that 
the  licensees'  proposed  approach  of 
substituting  the  seal  leakage  test  of 
Paragraph  III.D.2(b)(iii)  for  the  full- 
pressure  test  of  Paragraph  IIIX).2(b)(ii) 
of  Appendix  J  is  acceptable  when  no 
maintenance  that  could  affect  sealing 
capability  has  been  performed  on  an  air 
lock.  Whenever  maintenance  that  could 
affect  sealing  capability  has  been 
performed  on  an  air  lock,  the 
requirements  of  Paragraph  III.D.2(b)(ii) 
of  Appendix  J  must  still  be  met  by  the 
licensees. 

The  purpose  of  this  provision  of 
Appendix  J  to  10  CFR  Part  50  is  to 
ensure  that  containment  leaktight 
integrity  of  air  lock  penetrations  is 
verified  after  closure  so  as  to  maintain 
containment  leakage  within  the  limits 
specified  in  the  facility  Technical 
Spedfications.  The  proposed  alternative 
test  method  of  air  lock  door  seal  leakage 
is  sufficient  to  achieve  this  underlying 
purpose  in  that  it  provides  adequate 
assurance  of  continued  leakti^t 
integrity  of  the  air  lock.  Because  of  this, 
the  staff  has  previously  granted  this 
same  exemption  to  other  plants  and 
intends  to  revise  Appendix  ]  to  alleviate 
the  need  for  further  similar  exemptions. 
Consequentiy,  the  special  circumstances 
described  by  10  CFR  50.12(a)(2Kii)  exist 
in  that  application  of  the  regulation  in 


these  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  since  the  licensee 
has  proposed  an  acceptable  alternative 
test  method  that  accomplishes  the  intent 
of  the  regulation. 

Therefore,  a  partial  exemption  bom 
this  requirement  (10  CFR  Part  50, 
Appendix  J,  Paragraph  III.D.2(b)(ii))  is 
justified  and  acceptable,  and  the 
licensees'  proposal  to  adopt 
Surveillance  Requirement  4.6.U  of 
Revision  4  of  NUREG-0452,  "Standard 
Technical  Specifications  for 
Westinghouse  Pressurized  Water 
Reactors,"  is  acceptable  (NUREG-0452. 
Rev.  4,  was  written  to  accommodate  this 
type  of  exemption).  Further,  the  staff 
finds  that  in  accordance  with  10  CFR 
50.12(a)(2),  the  requested  exemption 
represents  special  drcumstances.  as 
discussed  above  and  is  consistent  with 
the  intent  of  Appendix  J. 

IV 

Accordingly,  the  Conmiission  has 
determined  that  pursuant  to  10  CFTl 
50.12,  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  spedal  circumstances, 
as  provided  in  10  CFR  50.12(a)(2)(ii)  and 
(iii),  are  present  justifying  the 
exemption. 

Therefore,  the  Commission  hereby 
approves  the  following  exemption  to 
I^j^graph  IILD.2(bKii)  of  Appendix )  to 
10  CFR  Part  50: 

Air  locks  opened  during  periods  when 
containment  integrity  is  not  required  by  the 
Technical  Specifications  shall  be  tested  at  tbe 
end  of  such  periods  at  not  less  than  Pa  when 
maintenance  has  t>een  performed  on  tlie  air 
lock  that  could  affect  the  air  lock  sealing 
capability. 

It  is  further  determined  that  the 
exemption  does  not  authorize  a  change 
in  effluent  types  or  total  amounts  nor  an 
increase  in  power  level  and  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  In  light  of 
this  determination  and  as  reflected  in 
the  Environmental  Assessment  and 
Findings  of  No  Significant  Impact 
prepared  pursuant  to  10  CFR  51.2  and 
51.30  through  51.32,  it  is  conduded  the 
instant  action  is  insignificant  from  the 
standpoint  of  environmental  impact  and 
an  environmental  impact  statement 
need  not  be  prepared. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  and  exemption  request 
dated  March  2a  1987,  as  supplemented 
July  22, 1988  and  the  Commission's 
Environmental  Assessment  and  Finding 
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of  No  Significant  Impact  dated  January 
e.  1988  (54  FR 1258).  These  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
2120  L  Street,  NW..  Washington.  DC 
20555.  and  at  the  General  Library, 
University  of  California.  P.O.  Box  19657. 
Irvine.  California  92713. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  RockviUe.  Marytand.  this  2Sth  day 
of  lanuary.  1900. 

For  the  Nadear  Reguiatoty  Commigaion. 
Gary  M.  Holahaa. 

Acting  Dinctor.  Divi$ion  of  Reactor 
PrvjectB—lll  rv,  V  and  Special  Projecta, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc  80-2880  Filed  2-3-8ft  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 
Raglon  IV  Advisory  Council;  Public 

The  U.S.  Small  Business 
Administration.  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  North  Carolina  will  hold  a  pubbc 
meeting  scheduled  at  KhOO  a.m.  on 
Thursday.  February  23, 1968.  at  the 
Kenan  Center  in  Chapel  Hill,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Gary  A.  Keel.  District  Director.  U.S. 
Small  Business  Administration,  222 
South  Church  Street.  Suite  30a 
Charlotte.  North  Carolina  28202.  704/ 
371-8561. 


Acting  Director.  Office  ofAdviaory  Councila. 
January  31. 1969. 

[FR  Doc  89-2728  FUed  2-3-89: 8:45  amj 


Na  04/04-8146] 


Cotnponyi  InCi^  iMinnoo  of  ■  SmaN 
I  Nivostinont  Cofupany 


On  August  la  1968,  a  notice  was 
published  in  the  Federal  Raglstar  (53  FR 
30158)  stating  that  an  application  had 
been  filed  by  Business  Capital 
Investment  Company.  In&  (BCIC).  with 
the  Small  Business  Administation  (SEA) 
pursuant  to  i  107.102  of  the  Regulations 
governing  snail  bosiness  investment 
companies  (13  CFR  107.102  (1966)]  for  a 


license  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  September  10, 1988.  to 
submit  their  comments.  No  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  04/04-5246  on 
December  29. 1988.  to  BCIC  to  operate 
as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  January  31. 198& 
Rabatt  C.  Mnshswy. 

Deputy  Aaaociote  Administrator  fiv 

Investment. 

(FR  Doc  a»-Z729  Piled  2-»-89(  8c45  am) 


(ucwwe  No.  M/oo-saao) 

CMnfo  ^MtWrt  CnfftnrilfftTT;  Isauanco 
or  a  snMH  Duainaas  mwsmwm 
Coinpwiy  Ucanaa 

On  October  13. 1988.  a  notice  was 
published  in  the  Federal  Raglstar  (53  FR 
40162)  stating  that  an  application  has 
been  filed  by  Calsafe  Capital 
Corporation,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988))  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  November  12. 1988  to 
submit  their  comments  to  ^A.  No 
comments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/09-5380  on 
December  28, 1968,  to  Calsafe  Capital 
Corporation  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Asaistaace 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  January  28, 1989. 
Robert  a  UMbacty, 

Deputy  Aaaociate  Adminietratorfbr 

Investment 

(FR  Doc  89-2730  Filed  Z-3-80:  ft45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Fodsral  Aviation  Administration 

(SuMiianr  NoOea  Na  PE-OO-4] 

Petition  for  Exsniptioni  Sumnuiry  of 

of 


AQCllCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnOK  Notice  of  petitions  for 
exempiton  received  and  of  dispositions 
of  prior  petitions. 


;  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
applicatioo.  processing,  and  di^osition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulatiorts  (14  CFR  Chapter  !)• 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  February  27, 1989. 
AOOWtttT  Send  conunents  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10); 

Petition  Docket  No .  800 

Independence  Avenue  SW.. 
Washington.  DC  20691. 
FOR  niHTMBI  MFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avene  SW.. 
Washington,  DC  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  1 11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC  on  January  31.  ' 
1980. 
Denise  Dooohue  Hall, 

Manager.  Program  Management  Staff.  Office 
of  the  Chief  Otunsel. 

Petitions  for  Exemptioa 

Docket  No.:  23921 

Petitioner  Fli^tSafety  Intematiooal 
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Sections  of  the  FAR  Affected:  14  CFR 
61.S7(aHl).  (c).  and  (d).  81.58(cHl)  and 
(d):  8l4)3(dK2)  and  (3):  8i.67(dK2): 
61.l57(dMl)  and  (2)  and  (eKl)  and  (2): 
Appendix  A  to  Part  81:  Appendix  H  to 
Part  121 

Description  of  Relief  Sought  To  amend 
Exemption  No.  4058D  to  add  a 
subparagraph  vLb.(4).  which  would  be 
an  alternative  qualifier  for  persons 
eligible  to  instruct  in  petitioner's 
simulator  programs.  "11118  alternative 
would  be  for  instructors  to  have  a 
minimum  of  2,500  hours  of  flight  time. 
500  of  which  is  pilot-in-command  time, 
in  lieu  of  the  flight  Instructor 
certificate. 

Docket  Noj  2S2M 

Petitioner  United  States  Paradnite 
Association  

Sections  of  the  FAR  Affected:  14  CFR 
91.15(a)(2).  91.47.  and  105.43(a)(2) 

Description  of  Relief  Sought  To  amend 
Exemption  Na  4946  to  enable  foreign 
participants  to  make  parachute  jumps 
at  the  U.S.  National  Skydiving 
Champicmships  and  at  other  events 
conducted  by  the  petitioner  and  other 
groups  members. 

DocketNoj2S733 

Petitioner  Helicopters.  Unlimited 

Regulations  ^fected- 14  CFK 
135.337(a)(5) 

Descriptitm  of  Relief  Sought  To  allow 
Mr.  Bennie  F.  Hairis  to  perform  the 
duties  of  Flight  Instructor  and  Check 
Airman  for  petitioner  using  a  Class  III 
Medical  Certificate. 

Docket  Noj  2S7V\. 

Petitioner:  American  Airlines,  Ina 

Sections  of  the  FAR  Affected:  14  CFR 
121.441(cMl)(i) 

Description  of  Relief  Sought  To  allow  a 
180-day  extension  of  the  compliance 
date  for  meeting  the  training 
requirements  for  installed  protective 
breathing  equipment 

Docket  No.:  2577^ 

Petitioner  Petroleum  Helicopters.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3 

Description  of  Relief  Sought  To  allow 
appropriately  trained  flight 
crewmembers  to  remove,  replace,  and 
service  patient  oxygen  systems  that 
are  installed  on  petitioner's  fleet  of 
emergency  medical  aircraft 

Docket  Noj  22AM 

Petitioner  United  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.441(a)(i),  and 
121.441(b)(1);  and  Part  121.  Appendbc 
F 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  3451C  that  allows 
petitioner  to  continue  an  FAA- 


monitored  program  under  which  the 
petitioner's  pifots  in  command, 
seconds  in  command,  and  fli^t 
engineers  meet  annual  ground  and 
flight  recurrent  training  and 
proficiency  check  requirements.  The 
proposed  amendment  would  add. 
delete,  and  extend  certain  provisions 
of  the  exemption,  based  on 
petitioner's  experience  to  date. 
Exemption  No.  3451C  will  terminate 
on  January  31. 1989. 
Grant  January  19, 1988.  Exemption  No. 
3451D. 

Docket  No:  Z33SZ 

Petitioner  Beaver  Aviation  Service.  Ina 

Sections  of  the  FAR  Affected  14  CFR 

141.91(a) 
Description  of  Relief  Sought/ 

Disposition:  To  extend  Exemption  No. 

3682.  as  amended,  that  allows 

petitioaer  to  conduct  flight  training  at 

a  satellite  base,  which  is  more  than  25 

nautical  miles  from  its  main 

operations  base. 
Grant  January  28, 1989.  Exemption  No. 

3682C 

Docket  No.:  23752 

Petitioner  Mall  Airways 

Sections  of  the  FAR  Affected:  14  CFR 
135.225(e)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4744  that  permits  petitioner  to  take  off 
under  instrument  flight  rules  from  any 
Canadian  dvil  airport  when  the 
weather  visibility  minimum  at  those 
airports  is  less  than  1-mile  visibility, 
but  not  less  than  the  minimums 
prescribed  by  Transport  Canada, 
which  is  the  Canadian  Government 
agency  responsible  for  establishing 
such  weather  visibility  minimums. 
Exemption  No.  4744  will  expire  on 
January  31, 1989. 

Grant  January  17, 1989,  Exemption  No. 
4744A. 

Docket  No.:  2Ai40 

Petitioner  American  Flyers 

Sections  of  the  FAR  Affected:  14  CFR 
141.91(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4419A  that  allows  petitioner  to 
conduct  flight  training  and  instruction 
in  its  approved  courses  of  training  at 
its  satellite  base  located  at  Houston, 
Texas,  and  to  conduct  a  pilot  ground 
school  at  its  facility  in  Farmers 
Branch,  Texas. 

Grant  January  28, 1989,  Exemption  No. 
4419B. 

Docket  No.:  24565 

Petitioner  Horizon  Air 

Sections  of  the  FAR  Affected:  14  CFR 

121.371(a)  and  121.378 
Description  of  Relief  Sought/      ^ 

Disposition:  To  allow  petitioner  to 


continue  to  contract  with  Braathens 
SA.F.E.  or  Norway  and  FFV 
Maintenance  Avio  Comp.  of  Sweden 
for  the  inspection,  repair,  and 
overiiaul  of  components  installed  on 
petitioner's  two  F-28  aircraft 
Grant  January  17, 1089.  Exemption  No. 
5013. 

(FR  Doc  89-2830  FQed  2-3-89;  8:45  am] 


[F8a  Na  PFR-11 

Propfan  Type  Certfflcatton 
Re(|uirenMnts 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

mMMAWY;  The  draft  report  Propfan 
Type  Certification  Requirements, 
provides  the  results  of  a  FAA  study  of 
propfan  technology  and  the  certification 
and  safety  issues  associated  with  use  of 
such  equipment  in  the  air  transportation 
industry.  The  draft  report  contains 
recommendations  for  certification 
standards  to  be  appUed  in  tjrpe 
certification  programs  for  propfan 
powered  airplanes  and  their  propulsion 
systems. 

date:  Comments  must  identify  the  draft 
report  file  number  PFR-1  and  be 
received  on  or  before  May  8, 1989. 

AOORESa:  Send  all  comments  on  the 
draft  report  to; 

Federal  Aviation  Administratioo. 
Aircraft  Certification  Service.  Aircraft 
Engineering  Division.  Policy  and 
Procedures  Branch,  AIR-lia  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 
Or  Deliver  Comments  To:  Federal 
Aviation  Administration,  Policy  and 
Procedures  Branch,  Room  335,  8U0 
Independence  Avenue  SW., 
Washington,  DC  20591. 
FOR  nmTHER  INFORMATION  CONTACT 
Mr.  Bruce  Kaplan,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division. 
Policy  and  Procedures  Brandi.  AIR-110. 
800  Independence  Avenue  SW.. 
Washington.  DC  20591,  Telephone;  (202) 
267-9588. 

Comments  received  on  the  draft 
report  may  be  examined,  before  and 
after  the  comment  closing  date,  in  Room 
335,  FAA  Headquarters  Building  (FOB- 
lOA),  800  Independence  Avenue  SW.. 
Washington.  DC  20591.  weekdays, 
'  except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 
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•UPrLnMNTANV  mpowutkm: 

CommenU  Invtted 

Interested  persons  are  invited  to 
comment  on  the  contents  of  the  draft 
report  by  submitting  such  written  data, 
views,  or  arguments  as  they  desire  to 
the  above  specified  address.  All 
communications  received  by  the  FAA 
prior  to  the  closing  date  for  comments  as 
specified  above  will  be  considered 
before  the  final  version  of  the  report  is 
issued.  The  recommendations  contained 
in  this  draft  report  may  be  modified  in 
light  of  the  comments  received.  A  public 
meeting  to  further  discuss  outstanding 
issues  may  also  be  held  if  the  comments 
received  Indicate  a  need  for  this. 

Background 

In  response  to  the  national  need  to 
reduce  hiel  consumption  because  of  the 
widespread  fuel  shortages  of  the  mid- 
1970's.  programs  were  initiated  aimed  at 
adiieving  greater  fuel  efficiency  in 
aircraft  airframe  and  engine  technology. 
One  result  of  this  effort  was  the 
development  of  a  new  propulsion 
concept  commonly  referred  to  as 
propfans.  charactvized  bv  propnlsor 
blades  with  highly  swept  blade 
planforms  and  very  thin  airfoil  sections. 
The  rapid  advancement  of  this  propfan 
technology  made  it  apparent  that 
manufacturers  would  soon  be 
approaching  the  FAA  with  requests  for 
certification  of  this  equipment  The 
FAA.  therefore,  formed  a  study  team  in 
1966  to  gather  all  available  information 
about  the  various  prq;>fan  designs  being 
ftroposed  or  under  development  and  to 
utilize  this  knowledge  in  an  assessment 
of  the  adequacy  of  the  current 
airworthiness  standards  regarding  type 
cartificatioB  of  this  new  equipment 

The  team  met  with  manufacturers  and 


with  other  airworthiness  authorities  to 
discuss  the  new  technology  and  to  share 
views  on  possible  certification  and 
safety  issues.  The  information  gathered 
and  recommendations  for  certification 
of  this  equipment  are  included  in  this 
draft  technical  report  which  is  being 
offered  to  the  public  for  comment  Since 
the  information  contained  in  this  report 
is  intended  to  serve  as  advisory  material 
from  which  proposed  certification 
standards  can  be  developed  by  the 
aircraft  certification  organization,  the 
technical  report  format  was  chosen  as 
the  medium  for  public  dissemination  of 
the  team's  findings  and 
recommendations. 

How  to  Obtain  Copies 

A  copy  of  the  draft  report  "Propfan 
Type  Certification  Requirements"  may 
be  obtained  by  contacting  the  person 
under  "worn  Rurram  iwwimATiOM 

CONTACT." 

Issued  in  Washington.  DC  on  January  31. 
1980. 
John  K.  McGralh. 

Acting  Manager.  Aircraft  Engineering 
Diviiion.  Aircraft  Certification  Service. 
(FR  Doa  80-2629  Piled  2-3-80;  8:45  am] 

I  COM  4S1S-1S-M 


DEPARTMENT  Of  THE  TREASURY 

rvnms  Hnonnmon  mmvcdoii 
Repulrwimite  Subiwmxl  to  0MB  fof 


Dated  January  31, 1980. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-^11.  Copies  of  the 


submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  154S-43Zn 

Form  Number  SOO-^-^ 

Type  of  Review:  Extension 

7)Y/e.- Letter  to  Follow  Up  On 
Undelivered  Orders 

/>escnp//o/i;  This  letter  is  sent  by     ''" 
procurement  personnel  to  vendors  to 
follow  up  on  undelivered  items 
ordered  by  government  purchase 
orders. 

Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  700 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Repotting  Burden:  350 
hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  latemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224- 

OAfB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

LoblCHdlaiid. 

Departmental  Reports  Management  Officer. 

(PR  Doc.  8»-28e7  Filed  2-3-80;  &-4S  am] 

BIUINO  COOC  4aiO-2S-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol  54,  No.  23 

Monday.  February  6.  1989 


Ttiis  eeclion  at  the  FEDERAL  REGISTER 
contains  notfces  of  meetings  publshed 
under  the  "Government  in  the  SunsMne 
Act  (Pub.  L  94-409)  5  U.S.C.  SSaXeKS). 


coMMOomr  rvnma  Tmomo 

TIMS  ANO  OATB  lOA)  ajn.,  Tuesday, 
Febroary  28, 1989. 

PLACC  2033  K  St.  NW..  Washington. 
DC  Sth  Floor  Hearing  Room. 

STATUKOpen. 

MATTBISTOICCOIISnaieD:  Thkd 
Quarter  Program  Objectives,  FY  89. 

CONTACT  KRSON  Mm  MOM 
INFOWMATIOW.  Jean  A.  Webb,  254-6314. 
|eaBA.W«Ui, 

Secretary  of  Urn  Gmaauasion. 
(PR  Doc  80-28S0  Fibd  Z-S-8S(  2:53  pi4 
I  oooe  sMi-oi-ii 


-  Fdmmy  28,  nv. 


•JSnTneeday. 


;  203S  K  St.  N. W.,  Wasiili«ton. 
D.C  8thFlawiienteglloe(n. 

STATUK  Ooeed. 

MATTCmTOi 

Enforcement  Objective 


CONTACT  PCItSOM  KM  i 

information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc  80-2851  Filed  2-^-80: 2:53  pm] 
I  OOOC  SMI-OMI 


SAKTV  ANO  NCALTH 


DATC  ANO  TNK:  Monday.  February  6. 
1989.1«0pjn. 

MAC8: 1776  G  Street  NW..  Board  Room, 
lliird  Floor.  Washington.  DC  2000& 

statin:  doeed. 

CONTACT  PBISON  KM  MORE 
wroWMATlOlt  Keith  Barley.  1750 
Business  Center  Drive.  P.O.  Box  411S, 
Reston,  Virginia  22090.  (703)  750-6414. 


REWCW 
February  1, 1989 

TMK  AND  OATC:  lOA)  a.m..  Thursday, 
Felmiary  2. 1989. 

KACC  Room  60a  1730  K  Street  NW.. 
Weshington,  DC. 

STATUS:  Open. 

MATTBIS  TO  BE  CONSMMENCO:  In  addition 
to  tfie  previously  announced  item,  the 
Commission  will  consider  and  act  upon 
the  following: 

2.  Ernie  L  Bruno  v.  Cyprus  Plateau  Mining 
Corporation.  Docket  Na  WEST  8ft-lS7-a 


MATTmS  TO  SB  I 

CkMed:  MBOtes  of  tte  December  19. 1988 

Board  of  Diredan'  Meeting 
Ctosed:  ftiiliiuiN'a  Report 
GoMd:  CoqwiatenaB  for  1080 
Claaod:  DMdaad  JWicy  ior  M80 


It  was  determined  by  a  i 
vote  of  Commissioners  that  this  item  be 
included  on  the  agenda  and  tiiat  no 
eaiiier  announcement  of  the  edditien 
Mras  possible. 


CONTACT  KRSON  KM  MORS  MMe  Jean 
EtteB  taBZ)£S3-a29  /  (20^  888-2873  for 
imXMay. 


Deteaentte  FsdMel  HsgialM;  Fehwaqr  1. 
1980. 

MMidMata^ 

Searetaiy. 

{FR  Dm.  «»<27MFaad  S-»-88(  2«2  pail 


\em¥L\ 
AgeadaChiL 

yRi>afc80-aay3fneda  a  m**e.wm\ 
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Corrections 


Padaial  Rejlstar 

Vol.  54.  No.  23 

Monday.  February  6,  1969 


TNs  section  o»  tH«  FEDERAL  REGISTER 
contain*  aditortel  cofrsdion*  o(  pravioutiy 
DublWMd  rraiidwitlil.  Rut*,  rrooo— d 
Rut*,  and  Node*  docum*nt»  and  volum** 
on  th*  Cod*  of  F«d*r^  R*gutatk>n*. 
Th***  corT*ctton*  ar*  pfapiy*d  by  th* 
Offic*  o(  th*  F*d*ral  Registsr.  Agency 
propared  cofractiona  ar*  la*u*d  a*  aignad 
documonta  and  appaar  In  th*  approprtat* 
doeumant  cat*gori*s  alsewhara  in  the 


DEPARTMENT  OF  ENERGY 
F«d«ral  Energy  R«guiatory 

[Doclit  Moa.  CPM  m-aoo,  at  all 

Northern  Mrtursl  Cta9COi«#t  s^  NiturM 
Qm  Cm  UflCBls  rlHngs 

Correction 

In  notice  document  89-2229  beginning 
on  page  4896  in  the  isaue  of  Tueaday, 
January  31. 1989.  make  the  following 
correction: 

On  page  4896,  in  the  third  column,  in 
filing  2.  Uie  docket  number  should  read 
"CP8»«90-000''. 


f'O 


NUCLEAR  REGULATORY 
COMMISSION 

[OedwtNa  80-424] 

GMrgia  Pow«r  Co.  0t  aM 
rnnaklf  tton  of  lasuancoof 
AmondnMnt  to  FocMty  OporstinQ 
Uoonoo  and  PropoMd  No  SlgnMcant 
Haarda  Conoldomtlon  Dofrmintotlon 
and  opponunny  lor  noarmg 

Correction 

In  notice  document  86-29619  beginning 
on  page  52286  in  the  issue  of  Tuesday. 
December  27, 1988.  make  the  fc^owing 
corrections: 

1.  On  page  52867,  in  tfie  table,  in  the 
first  column.  "%"  should  read  "3/4"  for 
the  last  13  entries. 

2.  On  the  same  page,  in  the  table,  ia 
the  2nd  column,  in  the  18th  line  from  the 
bottom.  "Under  the  voltage/under 
frequency"  should  read  "Under  voltage/ 
under  frequency". 

3.  On  the  same  page,  in  the  2nd 
column,  in  the  12th  line  from  the  bottom, 
"and  4."  should  read  "and  4.e.". 

4.  On  page  52288.  in  the  table,  in  the 
second  column,  ia  the  sixth  line. 
"4JLl.6.bJt"  should  read  "4.6.1Al.b.2". 

5.  On  the  same  page,  in  the  table,  in 
the  2nd  column,  in  the  28th  line.  "125" 
should  read  "135.". 

6.  On  the  same  page,  in  the  table,  in 
the  2nd  column,  in  the  30th  line, 
between  the  opening  and  closing 


quotation  marks  following  "footnote", 
insert  an  asterisk.. 

7.  On  the  same  page,  in  the  table,  in 
the  2nd  column,  in  the  35th  line,  after 
"footnote"  insert  an  asterisk. 

8.  On  the  same  page,  in  the  table,  in 
the  2nd  column,  in  the  37th  line,  after  the 
first  "footnote"  insert  an  asterisk. 

9.  On  the  same  page,  in  the  table,  in 
the  2nd  column,  in  the  22nd  line  from  the 
bottom,  "4/4/-1."  should  read  "4.1-1". 

10.  On  the  same  page,  in  the  table,  in  " 
the  2nd  column,  the  20th  line  from  the 
bottom  should  read  "Correct  the  spelling 
of  'omitted'  in  notation  '*'  — ". 

11.  On  the  same  page,  in  the  table,  in 
the  2nd  column,  in  the  t9th  line  from  the 
bottom,  "3.05"  should  read  "ZJO.S". 

12.  On  the  same  page,  in  the  table,  in 
the  2nd  column,  the  12th  line  from  the 
bottom  ahould  read  "Change  'Fah'  to  F&h 
in  3/4.1  J.Z". 

13.  On  the  same  page,  in  the  table,  in 
the  2nd  column,  in  the  11th  line  from  the 
bottom.  "FN'H"  should  read  "Fah". 

14.  On  page  52271.  in  the  second 
column,  in  the  heading  following  the 
third  complete  paragraph.  "Value"  > . 
should  read  "Vahre". 

15.  On  page  52272.  in  the  first  column, 
under  "Fuel  HandUng  Building  Heatw 
Raqulteniant  (Itan  27)".  in  the  first 
complete  paragraph,  in  the  aeoond  line. 
"Unit  12  and  2"  should  read  "Unit  1  and 
2". 

BHUNQ  coot  1W»«1-0 


»  '■  .   '-w-.-.-.^.C  r.n.^..K--rv  ....J---V  -  *.V^>>.; 


Monday 
February  6,  1989 


Part  II 

Environmental 
Protection  Agency 


40  CFR  Parts  257  and  503 

Standards  for  the  Disposal  of  Sewage 
Sludge;  Proposed  Rule 


BEST  COPY  AVAILABLE 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  257  and  503 
(FRL-347»-«l 

Standards  for  ttte  Disposal  of  Sewage 
Sludge 

AOENCV.  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARV:  Today,  under  authority  of 
sections  405  (d)  and  (e)  of  the  Clean 
Water  Act  (CWA),  as  amended  (33 
U.S.C.A.  1251.  et  seq.),  the 
Environmental  Protection  Agency  (EPA) 
is  proposing  regulations  to  protect  public 
health  and  the  environment  from  any 
reasonably  anticipated  adverse  effects 
of  certain  pollutants  which  may  be 
present  in  sewage  sludge.  The  regulation 
establishes  requirements  for  the  final 
use  and  disposal  of  sewage  sludge  when 
the  sewage  sludge  is  applied  to  the  land, 
distributed  and  marketed,  placed  in 
monofills  (sludge-only  landfills)  or  on 
surface  disposal  sites,  or  incinerated. 
The  standards  for  each  end  use  and 
disposal  method  consist  of  either  limits 
on  the  pollutant  concentrations  in 
sewage  sludge  or  equations  for 
calculating  these  pollutant  limits: 
management  practices;  and  other 
requirements  that  prescribe  the  level  of 
management  control  that  treatment 
works,  users,  and  disposers  must 
exercise  over  sewage  sludge.  EPA  also 
is  proposing  monitoring,  record  keeping, 
and  reporting  requirements. 

Today's  standards  apply  to  publicly 
and  privately  owned  treatment  woriis 
that  generate  or  treat  domestic  sewage 
sludge,  as  well  as  to  any  person  who 
uses  or  disposes  of  sewage  shidge  from 
such  treatment  works.  Consistent  with 
the  statute,  the  proposed  rule  requires 
compliance  within  12  months  of  the  date 
the  rule  is  promulgated,  or  within  24 
months  if  the  regulation  requires 
construction  of  new  pollution  control 
facilities.  QualiBed  publicly  owned 
treatment  works  (POTWs)  that  comply 
with  the  requirements  in  40  CFR  Part  403 
may  be  eligible  to  revise  categorical 
pretreatment  standards  applicable  to 
industrial  users  in  order  to  allow 
additional  discharges  into  POTWs  of  the 
pollutants  included  in  this  rule. 

The  proposed  standards  do  not  apply 
to  sewage  sludge  treatment  processes 
that  precede  Gnal  use  or  disposal  or  to 
domestic  sewage  that  is  treated  along 
with  industrial  waste  and  wastewater 
by  privately  owned  industrial  facilities. 
In  addition,  standards  are  not 
established  in  this  Part  for  sewage 
sludge  that  is  determined  to  be 


hazardous  uskig  the  procedurae  in  40 
CFR  Part  261,  /Q)pendix  U,  or  to  sewage 
sbdge  found  to  contain  greater  than  50 
parts  per  million  (ppm)  of 
polychlorinated  biphenyls  (PCBs). 
Requirements  in  40  CFR  Parts  261-268 
apply  to  sewage  sludge  determined  to  be 
hazardous,  and  requirements  ia  40  CFR 
Part  761  apply  to  sewage  sludge 
containing  greater  than  50  ppm  of  PCBe. 
Compliance  with  these  requirements 
will  constitute  compliance  with  section 
405  of  the  CWA. 

Included  in  this  Notice  are  conforming 
amendments  to  40  CFR  Part  257.  The 
conforming  amendments  remove  the . 
applicability  of  Part  257  for  sewage 
sludge  disposed  of  by  those  practices  for 
which  EPA  is  proposing  standards 
today. 

DATE:  EPA  will  accept  public  comments 
on  this  proposed  rule  until  August  7. 
1989. 

EPA  will  conduct  two  2-day 
workshops  to  discuss  the  tedmical 
bases  of  proposed  rule  and  wiU  hold 
several  public  hearings  to  take  oral 
comments  on  the  profwsal.  These 
workshops  and  hearings  will  be 
scheduled  in  the  near  hiture. 
Information  on  the  workshops  and 
hearings  will  be  published  in  tbe 
"Federal  Register." 

Information  on  the  workshops  and 
hearings  may  be  obtained  by  writing  or 
calling  Marie  Morris,  Sludge  Regulation 
and  Management  Branch  (WH-«85).  401 
M  Street,  SW..  Washington,  DC  20460. 
(202)  475-7301. 

AOOMMM:  Comments  on  this  proposed 
rule  should  be  sent  to:  William  R. 
Diamond,  Criteria  and  Standards 
Division  (WH-585),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460. 

The  public  docket  is  located  in  the 
Public  Information  Reference  Unit. 
Room  2904.  Waterside  Mall,  401 M-   . 
Street.  SW..  Washington.  DC  The 
docket  is  available  for  viewing  from  8:00 
a.m.  to  4:00  p.m..  Monday  thnra^ 
Friday,  excluding  legal  holidays.  The 
EPA  public  information  regulation  (40 
CFR  Part  2)  provides  that  a  reasonable 
fee  may  be  charged  for  copying. 
KM  RMTHCR  mromiATiON  contact: 
Further  information  on  the  proposed  rule 
may  be  obtained  by  writing  or  calling 
Dr.  Alan  Rubin.  Sludge  RegidatioB  and 
Management  Branch  (WH-585).  401  M 
Street.  SW..  Washington.  DC  aOMO, 
(202)  475-7301. 

Information  on  the  availability  of 
single  copies  of  the  proposed  rule. 
technical  support  documents,  and  copies 
of  the  analyses  and  models  discussed  in 
today's  proposal  is  provided  in  Part  XBl 
of  SUSfLnfMNTARV  MTOMtATMIM. 


The. 

preamble  to  this  Notice  is  organized  as 

follows: 

Overview 

PART  I:  Generation,  Use  and  Disposal  of 
Sewage  Sludge 

PART  II:  Federal  and  State  Requirements 

PART  UI:  Selection  of  Pollutants  for 
Regulation 

PART  IV:  Exposure  Assessment  Models 

PART  V:  Human  Health  Criteria 

PART  VI:  Environmental  Criteria 

PART  VII:  Aggregate  Effects  Assessment 

PART  VIII:  Alternative  Regulatory 
Approaches 

PART  IX:  Description  of  40  CFR  Part  503 

Subpart  A:  General  Provisions 

Subpart  B:  Land  Application 

Subpart  C:  Distribution  and  Marketing 

Subpart  D:  Monofills 

Subpart  E:  Surface  Disposal  Sites 

Subpart  F:  Pathogen  and  Vector  Attraction 
Reduction  Requirements 

Subpart  G:  Incineration 

Subpart  H:  Removal  Credits 

Subpart  I:  Monitoring,  Record  Keeping,  and 
Reports 

PART  X:  Implementation  of  40  CFR  Part 
503 

PART  XI:  Benefits  and  Costs  of  the 
Proposed  Rule 

PART  XII:  Summary  of  the  Issues  and  Data 
Requested 

PART  XIII:  Availability  of  Technical 
Information  on  the  Proposal 

PART  XIV:  Changes  in  40  CFR  Part  257 

List  of  Subjects  in  40  CFR  Parts  257  and  503 

OVERVIEW 

The  Clean  Water  Act  (CWA)  requires 
mimicipalities  receiving  wastewater 
from  households,  industrial  facilities, 
and  other  sources  to  treat  this 
wastewater.  Treatment  produces  an 
effluent  that  is  discharged  and  sewage 
sludge.  The  sewage  sludge  usually 
contains  more  than  90  percent  water,  in 
addition  to  solids  and  dissolved 
substances.  The  chemical  and  biological 
constituents  of  the  sludge  depend  upon 
the  composition  of  the  wastewater 
entering  the  treatment  faciUty  and  the 
subsequent  treatment  processes. 
Typically,  these  constituents  may 
include  Uie  following:  volatile  organic 
solids;  nutrients;  disease-causing 
pathogenic  organisms  (e.g.,  bacteria, 
viruses,  etc.);  heavy  metals  and 
inorganic  ions;  and  toxic  organic 
chemicals  from  industrial  wastes, 
household  chemicals,  and  pesticides. 

The  CWA  of  1977  amended  section 
405  by  adding  subsection  (d),  which 
(Greeted  EPA  to  develop  regulations 
containing  guidelines  for  the  utilization 
aad  disposal  of  sewage  sludge.  The 
regulations  were  to  identify  uses  for 
sewage  sludge,  including  disposal  and 
identDy  factors  *o  be  taken  into  account 
in  the  use  or  disposal  of  sewage  sludge. 
fai  addition,  the  regulations  were  to 


■■  'iiiAjrAV^  •••«•!•;  ^?.r 


Federal  Register  /  Vol.  54,  No.  23  /  Monday.  February  6.  1989  /  Proposed  Rules 


5747 


specify  concentrations  of  pollutants 
which  would  interfere  widi  sewage 
sludge  use  or  disposal.  The  Water 
Quality  Act  of  1987  amended  section 
405(d]  by  adding  a  formal  requirement 
that,  on  the  basis  of  available 
information.  EPA  identify  the  toxic 
pollutants  in  sewage  sludge  that  may 
adversely  affect  public  health  or  the 
environment  and,  in  regulations,  specify 
management  practices  and  establish 
numerical  limits  for  each  of  the 
pollutants.  The  Act  requires  that  the 
standards  be  adequate  to  protect  public 
health  and  the  environment  from  any 
reasonably  anticipated  adverse  effects 
of  the  pollutants. 

Regulatory  Determinations 

Except  for  establishing  a  schedule  for 
promulgation  of  the  regulations. 
Congress  provided  little  other  guidance 
for  the  Agency  to  carry  out  its  broad 
mandate  to  protect  public  health  and  the 
environment.  Unlike  the  technology- 
based  requirements  of  other  provisions 
of  the  CWA  under  which  the  Agency 
determines  appropriate  pollutant 
discharge  standards  based  on  the 
pollutant  reduction  capabilities  of 
equipment  the  directive  of  section 
405(d)  requires  the  Agency  to  address  a 
much  broader  range  of  issues.  To 
develop  standards  that  adequately 
protect  public  health  and  the 
environment,  the  Agency  must  examine 
and  integrate  a  substantial  volume  of 
information  and  make  determinations  in 
a  number  of  different  areas.  Today's 
proposal  reflects  the  Agency's 
determinations  on  the  following  issues. 

Scope  of  the  Regulation.  Different 
types  of  sewage  sludge  are  generated 
and  there  are  different  ways  of  using  or 
disposing  of  it  Given  the  different  types 
of  sludge  that  are  generated,  which 
types  should  the  Agency  regulate?  Of 
the  methods  used  by  communities  to 
dispose  of  their  sewage  sludge,  which 
types  and  methods  should  the  Agency 
r^ulate? 

Pollutant  Coverage.  On  what  basis 
should  the  Agency  select  the  pollutants 
(metals,  pesticides,  organic 
contaminants,  pathogenic  organisms) 
which  are  regulated  in  today's  proposal? 

Pathways  of  Exposure.  What  media 
(air.  water,  soil)  transport  the  pollutants 
in  sewage  sludge  into  and  through  the 
environment? 

Target  Organisms.  What  individuals 
or  groups  of  individuals,  plants,  or 
animals  are  most  likely  to  be  affected  by 
the  pollutants  in  sewage  sludge? 

Models.  How  will  the  Agency 
simulate  the  movement  of  the  pollutants 
in  sewage  sludge  into  and  through  the 
various  environmental  media  to  the 
target  organisms? 


Type  of  Risks.  What  are  the  potential 
human  health  and  environmental  risks 
posed  by  the  use  or  disposal  of  sewage 
sludge  (e.g..  breathing  air  around  a 
sewage  sludge  incinerator,  drinking 
water  from  a  well  near  a  monofill.  eating 
food  grown  on  soil  to  which  sludge  has 
been  applied,  plants  growing  on  sludge- 
enriched  soil,  etc.)  that  the  Agency 
should  examine? 

Effect  Levels.  At  what  concentration 
does  a  pollutant  adversely  affect  human 
health  and  the  environment? 

Effects.  What  are  the  effects  the 
standards  should  be  designed  to  prevent 
(e.g..  increased  risk  of  developing  cancer 
or  hypertension,  phytotoxidty.  animal 
toxicity,  etc.)? 

Background  Pollutant  Levels.  What 
are  the  sources  of  pollutant  exposure 
other  than  sludge  (e.g..  lead  from 
gasoline  or  from  water  supply  pipes, 
etc.)? 

Acceptable  Level  Of  Risk.  What  level 
of  risk  adequately  protects  human 
health  and  the  environment? 

Uncertainties.  How  should  the 
Agency  measure  and  account  for  the 
unavoidable  uncertainties  in  its 
analyses  (e.g..  use  conservative 
assumptions,  add  a  margin  of  safety)? 

Type  Of  Effects  To  Be  Evaluated. 
Should  the  Agency  evaluate  the  human  - 
health  and  environmental  effects  on  the 
most  exposed  target  organisms 
(individual,  plant  or  animal)  or  should 
the  Agency  also  examine  the  incidence 
of  adverse  effects  on  the  total 
population  associated  with  sewage 
sludge  use  or  disposal? 

Pollutant  Limits.  Should  a  single 
poUutant  limit  be  established  for  all  use 
or  disposal  practices  or  should  a 
separate  pollutant  limit  be  estabhshed 
for  each  use  or  disposal  method? 

Form  Of  The  Pollutant  Limits.  How 
should  the  pollutant  limits  be  expressed 
(e.g..  a  limitation  on  pollutant 
concentrations  in  sewage  sludge,  a 
limitation  on  pollutant  loading  rates  to 
the  land,  a  limitation  on  pollutant 
emission  rates,  etc.)? 

Regulatory  Responsibility.  Who 
should  be  responsible  for  meeting  the 
requirements  in  the  rule  (end  user, 
treatment  work)? 

Impacts.  Who  is  affected  by  the  rule? 
What  are  the  benefits  and  costs  of  the 
proposal? 

Since  1964.  the  Agency  has  been 
conducting  an  extensive  information- 
gatheiyig  and  analytical  program  to 
suppoa  the  development  of  today's 
proposal.  Subsequent  to  the  1987 
amendments  to  the  CWA.  the  Agency 
redoubled  its  efforts.  This  preamble,  the 
technical  support  documents,  and 
related  analyses  of  the  proposal's 
impact  are  the  product  of  that  effort  and 


explain  the  basis  for  the  determinations 
the  Agency  has  made  in  establishing 
these  standards. 

Fundamental  Regulatory  Principles 

The  fundamental  assumptions 
underiying  today's  proposal  are 
discussed  below. 

Expand  the  Standards  Later 

The  scope  of  the  Part  503  standards  is 
necessarily  constrained  by  the  adequacy 
of  information  on  sewage  sludge 
pollutants  and  means  cl  use  or  disposal. 
However,  rather  than  wait  for  more 
complete  information  in  order  to 
propose  all-inclusive  regulations,  the 
Agency  is  proposing  standards  for  those 
pollutants  and  use  or  disposal  methods 
for  which  there  was  sufficient 
information.  The  Agency  will  expand 
and  refine  these  standards  in  future 
rulemakings.  Section  405  speciRcally 
contemplates  that  the  Agency  will  issue 
these  standards  in  stages  and  revise 
them  periodically. 

To  remedy  existing  information  gaps, 
the  Agency  is  conducting  a  National 
Sewage  Sludge  Survey  which  will 
gather,  among  other  things,  additional 
information  on  the  pollutants  in  sewage 
sludge.  Furthermore,  in  cooperation  with 
other  Agency  offices.  EPA  is  gathering 
data  on  the  movement  of  certain 
pollutants  into  and  through  the 
environment  (e.g..  dioxins  and 
pathogenic  organisms),  refining  and 
expanding  its  modeling  capability  for 
specific  pollutants  or  disposal  methods 
(e.g.,  patiiogenic  organisms,  sewage 
sludge  surface  disposal  sites), 
supplementing  its  information  on 
disposal  methods  (e.g.,  sewage  sludge 
incinerators,  municipal  solid  waste 
incinerators  co-firing  sewage  sludge, 
sewage  sludge  surface  disposal  sites), 
and  identifying  the  charcteristics  of 
industrial  sludge  with  a  domestic 
sewage  component 

In  addition  during  the  comment 
period,  EPA  will  have  experts  form  both 
inside  and  outside  the  Agency  review 
the  scientific  and  technical  bases  of  the 
proposal.  This  review  may  include  the 
Agency's  Science  Advisory  Board,  the 
Cooperative  State  Research  Service. 
Regional  Research  Technical  Committee 
(sometimes  called  the  W-17C 
Committee),  representatives  of 
academia,  and/or  other  scientific/ 
technical  bodies  with  expertise  in  the 
areas  covered  by  this  proposed  rule. 
With  the  additional  data  and  the 
scientific  and  tfchnical  review  of  the 
proposal,  the  AJgency  should  be  able  to 
expand  and  refine  the  standards. 
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CoordiaatB  With  Other  Programs 

The  use  and  disposal  of  sewage 
sludge  affect  air,  soil,  and  water.  In 
preparing  this  pn^MMal.  the  Agen<jy 
carefully  examined  the  requirements  of 
other  media  programs  and  media- 
speciflc  statutes.  Where  possible,  for 
consistency,  the  Agency  used  the  tools 
and  standwtls  developed  under  these 
other  programs.  For  example,  the  air 
models  used  in  developing  the  limits  for 
the  incineration  of  sewage  sludge  are 
the  models  used  under  Q>A's  air 
program.  Thus,  the  pollutant  limits  for 
the  incineration  of  beryllium  and 
mercury  are  based  on  the  National 
Emission  Standards  for  Hazardous 
Pollutants  (NESHAPs).  The  limit  for  the 
incineration  of  lead  is  based  on  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  lead.  This  principle  is 
followed  throughout  the  proposaL 
Therefore,  when  the  pollutant  limits  are 
designed  to  protect  ground  water,  the 
Agency  used  the  drinking  water 
standards  (maximum  contaminant 
levels — MCLS),  where  avaUable.  When 
protecting  surface  water,  the  Agency 
used  the  water  quality  criterion 
developed  for  individual  pollutants. 

bi  some  cases,  regulatory  standards 
are  undergoing  revision.  If  the  Agency 
has  proposed  an  alternative  standard,  as 
in  the  case  of  the  drinking  water 
standard  for  lead,  the  preamble 
describes  and  shows  the  effect  of  the 
new  standard  on  the  pollutant  limit  for  a 
use  or  disposal  practice.  If  the  Agency's 
analyses  have  not  reached  a  point  at 
which  a  regulatory  option  has  been 
selected,  the  preamble  notes  that  when 
a  new  standard  is  promulgated,  the 
numerical  limit  for  a  disposal  practice 
will  be  revised. 

Control  Sewage  Shtdge  Qpaiity 

Sectfon  40S(d)  of  the  CWA  directs  the 
Agency  to  control  the  quality  of  sewage 
sludge  by  establishing  poDutant  limits 
for  a  use  or  disposal  method.  Preventing 
the  contamination  of  sewage  sludge 
before  it  is  used  or  disposed  of  is  more 
equitable  than  requiring  odiers  to 
contain  the  contaminated  shidge  or  to 
deal  with  the  consequences.  Only  when 
it  is  not  feasible  for  the  Agency  to  set 
pollutant  limits  does  section  405(dH3) 
authorize  management  practices  to 
contain  the  pollutants— dte  approach 
taken  by  the  Agency  in  the  criteria  it  has 
proposed  for  solid  waste  disposal  in 
municipal  solid  waste  landflUs 
(MSWLFs)  (S3  FR  33314,  August  Sa 
1988). 

By  setting  limits  on  sludge  quality,  die 
regulation  creates  incentives  for 
treatment  works  to  generate  dean 
sludge.  Treatment  works  with  sewage 


stodge  that  does  not  meet  the  standards 
must  clean  up  the  influent  (e.g.. 
strengthen  their  pretreatnent  piograns), 
improve  their  treatment  of  sewage 
sludge  (e.g„  reduce  the  densities  of 
pathogenic  organiams).  or  select  another 
use  or  dispostiil  method. 

EmphoBize  Waste  Reduction  and  the 
Beneficial  Reuse  of  Sewage  Sludge 

Achievement  of  desired  national 
levds  c^  environmental  qnali^  depend 
on  the  reduction  and  elimination  of  the 
substantial  volomea  of  waste  and 
wastewater  generated  at  home  and  at 
work.  Without  a  significant  reduction  in 
these  volumes  (e.gH  by  home  composting 
food  scraps  rather  than  putting  them 
down  a  garbage  dispoeal).  and  a 
corresponding  redoctfon  in  the  residual 
from  treatment  (sludge)  which  must  then 
be  either  used  or  disposed  of.  attainment 
of  these  goals  is  severely  hampered. 

Oosely  linked  to  the  Agency's 
objective  of  redodng  the  vohmie  of 
waste  generated,  is  EPA's  policy  of 
strongly  supporting  the  beneficial  reuse 
of  sewage  sludge.  Improving  the 
productivity  of  our  laiid  wi&  the  soil 
conditioning  properties  and  nutrient 
content  of  sewage  shidge  has  human 
health  and  environmental  advantages 
beyond  those  that  are  direcfly 
associated  wtth  applying  sewage  shidge 
to  the  land.  Secondary  or  related 
benefits  of  reusing  sewage  sludge  result 
from  a  reduction  bi  the  adverse  human 
health  effects  of  incineration,  a 
decreased  dependence  on  chemical 
fertilizers,  a  reduction  in  the  emissions 
associated  with  incineration  that 
contribute  to  the  "greenhouse  effect" 
and  a  reduction  in  fuel  or  energy  costs 
asaociated  with  incineration.  Prior  to 
finalizing  the  rale,  the  Agency  will 
carefully  consider,  emd  place  heavy 
emphasis  on.  those  comments  and 
approaches  that  support  the  Agency's 
policy  of  beneficial  reuse. 

Preserve  a  Local  CoaununJty's  Choice 
V  o  Disposal  Method 

Although  the  Agency's  preference  is 
for  local  onnwnnnities  to  benefidally  use 
their  sewage  sludge,  EPA's 
responsibUity  is  to  set  standards,  for 
eadi  method,  that  are  adequate  to 
protect  public  health  and  the 
environment  While  the  choice  of  a  use 
or  disposal  method  is  reserved  by 
section  405(e)  of  the  CWA  to  local 
communities,  protection  of  public  health 
and  the  environment  where  risks  are 
significant  dictate  stringent  peUutant 
limits.  EPA  believes  communities,  in 
certain  caass,  wiH  be  unlikdy  to  meet 
the  limits  the  Agency  has  proposed.  For 
example,  commonities  are  unlikely  to 
meet  the  hmits  that  would  allow  them  to 


place  sewage  shidge  fai  a  monofill  over 
Class  I  ground  water  (i.e.,  an 
irreplaceable  source  of  drinking  water). 

Base  the  Rule  on  Minimizing  Risks  to 
Individuals  and  to  the  Population  as  a 
Whole 

The  Agency  evaluated  tbe  effect  of  a 
pollutant  on  the  most  exposed 
individual  plant  or  animal  (MEI)  and  on 
the  population  as  a  whole.  Regulatory 
options  were  examined  tiiat  woiild  have 
resulted  in  a  rule  based  on  aggregate 
incidence  analyses  only  (the  effect  on 
the  whole  population),  on  MEI  analyses 
only,  and  a  rule  based  on  a  combination 
of  aggregate  and  MEI  analyses.  Today's 
proposal  uses  a  otnnbination  of 
aggregate  and  MEI  analyses. 

For  use  or  disposal  methods  that  do 
not  result  in  high  levels  of  pollutant 
exposure  to  the  MEI  and  that  do  not 
result  in  significant  incidence  of  disease 
(e.g.,  applying  sewage  sludge  to  non- 
agricultural  lands,  placing  sewage 
sludge  in  surface  disposal  sites),  the 
pollutant  limits  are  based  on  current 
slu(^  quality  (Le..  the  98th-percentile 
pollutant  concentration  shown  in  "Fate 
of  Priority  Pollutants  in  Publicly  Owned 
Treatment  Works"— the  "40  City 
Study"— Reference  number  36). 
However,  where  current  shidg^  quality 
and  disposal  methods  result  in  high 
levels  of  pollutant  exposure  to  an 
individual  or  to  the  population  as  a 
whole,  or  where  there  are  significant 
scientific  uncertainties  as  to  the  effect  of 
a  pollutant  in  a  use  or  disposal  practice, 
pollutant  limits  are  based  on  models 
designed  to  protect  the  MEI. 

Propose  Reasonable  Standards 

Section  40S(dM2){D)  of  the  CWA 
requires  the  Agency  to  esteblish 
standards  that  are  adequate  to  protect 
human  health  and  the  environment  from 
any  reasonably  antic^ted  adverse 
effecte  of  each  pollutant  The  Agency 
examined  the  effect  of  long-term 
pollutant  exposure  and  circumstances 
that  could:  (1)  Increase  the  toxicity  and 
potency  of  a  pollutant  in  the 
environment  (2)  speed  the  movement  of 
a  pollutant  into  and  through  the 
environment  and  (3)  intensify  the 
adverse  effect  that  the  pollutant  may 
have  on  human  health  or  the 
environment 

This  approach  is  used  throughout  the 
rule  to  take  account  of  potential  date 
inadequacies,  but  does  not  protect 
against  every  conceivable  combination 
of  adverse  conditions.  In  taking  such  an 
approadi.  the  Agency  recognizes  that 
some  risks  may  not  have  been  folly 
evaluated  and  that  some  risks  may 
remain  after  regulation.  For  example,  the 
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Agency  used  the  average  background 
value  of  metals  in  agricultural  soils  for 
applying  sewage  sludge  to  agricultural 
lands  and  assumed  that  users  of  sewage 
sludge  would  follow  simple  label 
instructions.  EPA  expects  that  few.  if 
any,  individuals  will  receive  higher 
doses  of  a  pollutant  than  the  doses  used 
to  estebUsh  the  standards.  Therefore, 
the  Agency  has  made  the  determination 
that  the  |m>posal  meets  the  statutory 
directive  that  the  standards  protect 
against  reasonably  anticipated  adverse 
effects  of  the  poUutante. 

Propose  an  Implementable  Rule 

The  proposal  balances  the  flexibility 
associated  with  site-specific  analyses 
against  the  simplicity  of  national 
numerical  limits.  A  rule  that  allows 
exceptions  for  every  conceivable 
contingency  would  prove  difficult  to 
understand  Moreover,  implementation 
of  such  a  rule  would  require  an 
unwarranted  commitment  of  the 
Agency's  limited  resources.  Therefore, 
exceptions  to  national  pollutant  limits 
are  few,  based  on  a  minimum  number  of 
site-specific  conditions  that  would  make 
a  significant  difference  in  the  pollutant 
Umits. 

Section  405(e)  of  the  CWA  requires 
treatment  works  generating  or  treating 
sewage  sludge,  as  well  as  persons  using 
or  disposing  of  sewage  sludge,  to  comply 
with  the  technical  standards. 
Realistically,  the  Agency  can  not  issue 
permits  to  every  user  of  sewage  sludge. 
Therefore,  primary  responsibility  is 
placed  on  treatment  works  for  ensuring 
that  sewage  sludge  meets  the 
requirements  of  the  rule.  Greater 
flexibility  is  provided  in  the  standards  if 
the  treatment  works  control  the  use  or 
disposal  practice  or  when,  through 
agreements  or  other  contractual 
mechanisms,  the  treatment  worics  can 
effectively  control  the  disposal.  When 
this  is  impractical  (e.g.,  when  sewage 
sludge  products  are  sold  or  given  away 
to  the  general  public),  sewage  sludge 
must  meet  higher  standards  of  quality. 
However,  the  limits  were  not  designed 
to  protect  against  every  conceivable 
misuse  of  the  product  that  is  distributed 
and  marketed.  Rather,  the  rule  assumes 
that  simple  instructions  on  the  proper 
use  of  the  product  will  be  followed. 

Solicit  CcHoment  on  a  Wide  Range  of 
Issues 

In  addition  to  explaining  the  proposal. 
the  preamble  discusses  alternative 
approaches  that  have  been  used  by 
other  programs  at  the  Agency  regulating 
pollutants  in  the  various  media  and  that 
were  considered  during  the  development 
of  the  rule.  The  Agency  is  soliciting 
public  comment  on  the  fundamental 


principles  of  the  rule,  the  carcinogenic 
risk  levels  proposed,  other  human  health 
and  environmental  criteria  that  oould  be 
used  in  establishing  the  numerical  limite, 
changes  that  may  occur  because  of  oHier 
Agency  actions  (e.g.,  changes  in  the 
MCL  and  air  standards  for  lead),  the 
models,  the  MEI  and  aggregate  risk 
analyses,  the  anticipated  benefite  and 
costs  of  the  rule,  and  the  data 
deficiencies.  A  separate  part  of  the 
preamble  integrates  and  summarizes  the 
issues  and  questions  raised  throughout 
the  preamble. 

Some  have  characterized  the 
preamble  as  an  Advanced  Notice  of 
Proposed  Rule  Making  (ANPRM).  While 
the  preamble  has  characteristics  similar 
to  an  ANPRM  the  Notice  is  a  fully 
developed  proposal.  Unlike  an  ANPKM 
this  Notice  solicits  comment  on  specific 
numerical  limits  and  provisions  of  the 
rule.  EPA  prepared  the  broadest 
possible  notice  to  solicit  wide  public 
participation  on  a  comprehensive  range 
of  issues  in  the  decision-making  process 
and  to  identify  areas  in  the  proposal 
where  the  Agency  should  make  changes 
or  repropose,  if  warranted,  based  on 
public  conunent  and  the  data  gathering 
initiatives  underway. 

Summary  of  the  Proposed  Rule 

Today's  proposal  includes  standards 
for  the  final  use  or  disposal  of  sewage 
sludge  when  the  sewage  sludge  is 
applied  to  agricultural  and  non- 
agricultural  land,  distributed  and 
marketed,  placed  in  monofills  or  surface 
disposal  sites,  or  incinerated.  Standards 
are  not  proposed  for  sewage  sludge  diat 
is  disposed  with  solid  waste  in 
MSWLFs.  The  disposal  of  sewage  sludge 
in  MSWLFs  will  be  regulated  under  40 
CFR  Part  258  (see  53  FR  33314.  August 
30, 1988).  In  addition,  the  rule  does  not 
cover  sewage  sludge  that  is  incinerated 
with  solid  waste  or  disposed  of  in 
deepwell  wet  air  oxidation  systems. 

llie  rule  applies  to  sewage  sludge  that 
is  generated  or  treated  by  publicly 
owned  and  privately  owned  treatment 
works  treating  domestic  sewage  and 
municipal  wastewater.  The  rule  does  not 
apply  to  domestic  sewage  that  is  treated 
along  with  industrial  wastewater  by 
privately  owned  facilities.  Sewage 
sludge  that  is  determined  to  be 
hazardous  under  procedures  in 
Appendix  II  of  40  CFR  Part  261  is  not 
included  in  this  proposal,  but  must  be 
disposed  of  in  compliance  with  the 
hazardous  waste  regulations  in  40  CFR 
Parts  261  through  288.  Compliance  with 
those  regulations  will  constitute 
compliance  with  Section  405.  Also, 
sewage  sludge  that  is  found  to  contain 
50  ppm  or  more  of  PCBs  is  excluded 
from  this  proposal.  Sewage  sludge  with 


50  ppm  of  PCBs  most  be  disposed  of  in 
accordance  with  the  requirements 
established  in  40  CFR  Part  761. 

Finally,  the  rule  does  not  cover  the 
ocean  disposal  of  sewage  sludge  which 
is  regulated  by  the  Marine  Protection, 
Research,  and  Sanctuaries  Act 
(MPRSA).  The  Ocean  Dumping  Ban  Act 
of  1988,  Pub.  L  100-688.  amended 
MPRSA  to  prohibit  any  person  from     . 
dumping  sewage  sludge  into  ocean 
waters  after  December  31. 1991.  In 
addition.  Congress  limited  ocean 
dumping  during  the  interim  period  to 
those  who  were  authorized  as  of 
September  1, 1988,  to  dump  either  under 
an  MPRSA  permit  or  a  court  order. 
Further,  Congress  prohibited  dumping 
after  August  15, 1989,  unless  an  MPRSA 
permit  has  been  obtained  by  that  time. 
EPA  is  moving  forward  to  issue  permite 
under  40  CFR  Parts  220  through  228  for 
the  limited  universe  of  POTWs  eligible 
to  continue  dumping. 

Today's  proposal  includes  specific 
numerical  limiU  or  equations  for 
calculating  these  limits  for  28  pollutants 
in  one  or  more  use  or  disposal  methods. 
Not  every  pollutant  is  regulated  under 
each  method. 

Today's  proposal  raises  many 
precedential  scientific,  technical  and 
policy  issues.  Therefore,  the  numerical 
limits  included  in  today's  proposal  may 
change,  based  on  the  Agency's  data 
gathering  initiatives  and  public 
comments.  It  would  not  be  advisable  for 
permit  tvriters  to  use  these  proposed 
numerical  limits  before  the  Agency 
revises  "Guidance  For  Writing  Case-By- 
Case  Peimite  For  Municipal  Sewage 
Sludge"  scheduled  for  later  this  year. 

When  sewage  sludge  is  applied  to 
agricultural  lands,  distributed  and 
marketed,  placed  in  monofUL>,  or 
incinerated,  numerical  limits  are 
established  using  exposure  assessment 
models  designed  to  protect  the  MEL  The 
models  are  used  for  these  practices 
because  the  MEI  and  the  population  as  a 
whole  are  likely  to  receive  a  high  level 
of  pollutant  exposure  or  because  there 
are  significant  uncertainties  about  the 
effect  of  a  pollutant  in  a  use  or  disposal 
practice. 

The  numerical  limits  derived  from  the 
exposure  assessment  models  are  based 
on  human  health  or  environmental 
criteria  already  published  or 
promulgated  by  the  Agency,  on  human 
health  criteria  developed  by  the  Agency, 
or  on  plant  cuid  animal  toxicity  values 
publislied  in  the  scientific  literature. 
When  sewage  sludge  is  incinerated,  the 
numerical  limits  for  beryllium  and 
mercury  are  based  on  the  NESHAPs  for 
these  pollutants,  and  the  numerical  limit 
for  lead  is  based  on  the  NAAQS  for 
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lead.  When  the  objective  is  to  protect 
sources  of  drinking  water,  pollutant 
limits  were  developed  which  would 
ensure  the  MCLs  are  not  violated.  When 
the  objective  is  to  protect  surface  water. 
Water  Quality  Critoia  are  used 

If  the  Agoncy  has  not  published  or 
promulgated  criteria  for  specific 
pollutants,  EPA  is  proposkig  to  use 
reference  doses  listed  in  the  Agency's 
computerized  Integrated  Risk 
Information  System  (IRIS)  and  risk 
specific  doses  correspomUng  to  an 
incrementaL  carcinogenic  risk  level  of 
1  X10~*.  except  when  sewage  sludge  is 
incinerated.  For  the  incineration  of 
sewage  sludge,  numerical  limits  are 
estabusfaed  to  ensure  pollutant  levels  do 
not  exceed  a  risk  spedfic  concentration 
corresponding  to  an  incremental 
carcinogenic  risk  level  of  IX 10*. 
Terrestrial  criteria  designed  to  protect 
plants  or  animals  are  based  on  toxicity 
values  determined  from  the  appropriate 
scientific  literature. 

For  sewage  sludge  that  is  disposed  of 
in  monofills  or  is  incinerated,  treatment 
works  may  submit  site-specific  datas  for 
a  limited  number  of  physical  parameters 
related  to  the  site.  The  permitting 
authority  will  use  the  treatment  works' 
site-specific  data  to  re-calculate  a 
numerical  limit  using  EPA-approved 
exposure  assessment  models.  Because 
these  re-calculated  numerical  limits  are 
based  on  the  same  human  health  and 
environmental  criteria  as  the  national 
numerical  limits,  the  re-calculated  limits 
will  adequately  protect  human  healtii 
and  the  environment 

If  practices  do  not  result  in  high  leveb 
of  pollutant  exposure  to  the  MEI  and  the 
aggregate  analyses  do  not  show 
significant  human  health  effects  on  the 
population  as  a  whole,  the  pollutant 
limits  are  based  on  existing  sewage 
sludge  quality.  Numerical  limits  based 
on  existing  sewage  sludge  quality  are 
derived  from  the  98th-percentile 
concentrations  of  the  "40  City  Study." 
These  pollutant  concentrations  are  used 
to  establish  numerical  limits  for 
pollutants  in  sewage  sludge  that  is 
applied  to  nonagricultural  lands  or 
ittsposed  of  on  surface  disposal  sites. 

"The  rule  also  lists  pollutants  for  which 
removal  credits  may  be  authorised.  In 
addition  to  the  pollutants  for  which 
numerical  limits  are  established. 
removal  credits  may  be  available  for 
pollutants  that  EPA  examined  without 
establishing  numerical  limits.  No  limits 
are  establi^ied  for  this  latter  group  of 
pollutants  because  either  the  Agency 
determined  that  at  the  concentrations 
found  in  sewage  shidge.  these  pollutants 
do  not  interfere  with  the  particular 
disposal  practice  or,  for  the  incineration 
of  sewage  sludge,  the  Agency  is 


proposing  to  estabUsh  numerical  limits 
for  total  hydrocarbons  rather  than  for 
individual  organic  pollutants. 

The  rule  establisnes  limits  for 
pathogenic  organisms  or  indicator 
organisms  (fecal  coliforms  and  fecal 
streptocood/enterococci)  for  sewage 
sliM^  that  is  applied  to  land, 
distributed  and  mariieted.  or  disposed  of 
in  monofills  or  on  surface  disposal  sites. 
The  proposal  also  includes  requirements 
for  reducing  the  attractitm  of  vectors  to 
sewage  sludge. 

Supplementing  the  numerical  limits 
are  management  practices  and  other 
general  requirements  to  reduce  levels  of 
pathogenic  organisms  and  to  prevent 
gross  abuse  of  the  environment  For  the 
distribution  and  marketing  of  sewage 
sludge,  the  rule  requires  the  distributor 
to  label  the  product  or  to  include 
information  sheets  with  the  product  The 
labels  or  information  sheets  are  to 
identify  the  contents  of  the  product  and 
to  provide  instructions  on  the  proper  use 
of  the  product 

The  rule  also  proposes  monitoring, 
record  keeping,  and  reporting 
requirements.  The  frequency  with  which 
sewage  sludge  is  to  be  monitored 
depends  on  the  size  of  the  treatment 
work.  The  pollutants  for  which 
treatment  works  must  monitor  their 
sewage  sludge  depend  on  their  use  or 
disposal  method.  The  record  keeping 
and  reporting  requirements  are  also 
specific  to  a  particular  method  of  use  or 
disposal. 

"The  proposed  rule  is  ejqiected  to 
cover  approximately  5,300  of  the 
approximately  16.300  POTWi  that  use 
one  or  more  of  the  methods  included  in 
the  proposal  These  5,300  facilities 
genoate  or  treat  approximately  55 
percent  of  the  sewage  sludge.  Of  the 
remaining  POTWs,  an  estimated  6,700 
dispose  of  their  sewage  sludge  (41 
percent  of  the  total  sludge  generated)  in 
MSWLFs  that  are  to  be  regulated  under 
the  proposed  40  CFR  Part  258  (53  FR 
33314,  August  30, 1968).  The  remaining 
33X)  POTWs  use  other  disposal 
practices  not  covered  in  either  this 
proposal  or  the  MSWLF  proposal. 
Im  Regulatory  Impact  Analysis 
estimates  that  current  use  or  disposal 
practices  contribute  12.3  cancer  cases 
annually,  based  on  a  life  time  cancer 
risk  ranging  fit>m  5xl0'*for  incineration 
to  2x10  *  for  the  land  application  to 
non-agricultural  land.  The  other  health 
effects  are  primarily  associated  with 
lead  exposure  and  result  in  5.906  cases 
d  hypertension,  diminished  learning 
capacity  in  children,  or  prenatal  birth 
effects.  The  Agency  estimates  the 
ben^ts  of  the  proposal  to  be  a 
reduction  of  94S  cancer  cases  and  a .  • 
reduction  of  5,286  lead  cases. 


The  Agency  estimates  that  the  use  or 
disposal  of  sewage  sludge  costs  POTWs 
approximately  $844,000,000  annually. 
For  the  purpose  of  the  regulatory  impact 
analysis,  the  Agency  estimated  that 
approximately  509  POTWs  may  have 
sewage  sludge  which  does  not  meet  the 
proposed  numerical  limits.  This  estimate 
does  not  take  into  consideration  the 
possibility  that  some  POTWs  may  come 
into  compliance  by  using  site-specific 
data  to  calculate  new  numerical  limits 
and  by  imposing  more  stringent 
pretreatment  requirements  on  their 
industrial  dischargers.  The  Agency 
estimates  annual  compliance  costs  of 
$157.7  million  (in  1967  dollars)  or  an 
increase  of  $5  annually  for  each 
household  served  by  the  POTWs.  The  • 
total  annual  incremental  compliance 
costs  include  costs  for  sludge 
monitoring,  management  practices,  and, 
in  some  cases,  incremental  costs  of 
changing  a  practice  fw  POTWs  that  foil 
to  meet  the  numerical  limits. 

The  technical  support  documents, 
aggregate  human  health  risk  analyses, 
the  r^ulatory  impact  analyses,  and  the 
preamble  discuss  the  factors  that  EPA 
considered,  the  data  it  evaluated,  and 
the  determinations  that  it  made  in 
developing  today's  proposal  The 
preamble  summarizes  this  information 
in  15  parts. 

Part  I  briefly  describes  die  generation, 
volume,  and  constituents  of  sewage 
sludge  and  the  factors  that  communities 
most  consider  in  using  or  disposing  of  ,  . . 
the  sewage  sludge  that  results  fiom  the 
treatment  of  domestic  sewage  and 
municipal  wastewater.  Part  I  also 
identifies  the  ways  in  which 
communities  commonly  use  or  dispose 
of  their  sewage  sludge,  the  benefits  of 
reusing  sewage  sludge,  and  the  risks 
associated  with  its  (Usposal. 

Part  n  lists  existing  Federal  and  State 
requirements  for  the  use  and  disposal  of 
sewage  sludge  including  the  relationship 
of  the  existing  requirements  to  today's 
proposal. 

In  Part  m,  the  preamble  begins  to 
describe  how  the  Agency  developed  the 
proposed  rule.  Initially,  the  Agency 
selected  pollutants  most  likely  to 
interfere  with  the  safe  use  or  disposal  of 
sewage  sludge  and  then  refined  the  list 
of  pollutants  based  on  the  availabiUty  of 
information  on  the  toxic  effects  of  the 
pollutants. 

In  refining  the  intial  list  of  pollutants, 
the  Agency  simulated  the  movement  of 
pollutants  into  and  through  the 
environment  with  a  series  of  exposure 
assessment  models  to  determine  the 
concentrations  of  pollutants  reaching  an 
individual,  plant  or  animal.  Part  IV 
describes  these  models,  the  assumptions 
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used  in  the  models,  and  the  questions 
and  uncertainties  about  the  models. 

Parts  V  and  VI  discuss  the  human 
health  and  environmental  criteria  that 
the  Agency  considered  and  used  in 
determinning  the  concentration  at  which 
a  pollutant  would  cause  an  adverse 
human  health  or  environmental  effect. 

Prior  to  selecting  its  approach  for 
establishing  standards  for  a  particular 
use  or  disposal  method,  the  Agency 
examined  the  aggregate  human  health 
effects  on  the  nation  from  the  use  and 
disposal  of  sewage  sludge.  The  methods 
used  to  conduct  these  analyses  and  the 
results  are  described  in  Part  VIL 

Part  Vin  discusses  the  four  regidatory 
options  considered  by  the  Agency  for 
establishing  numerical  limits  and 
management  practices.  Included  in  the 
discussion  are  the  factors  on  which  the 
Agency  based  its  selection  of  a 
regulatory  approach  that  would 
adequately  protect  public  health  and  the 
environment 

Part  K  describes,  in  separate 
subparts,  the  requirements  that  apply  to 
the  use  and  disposal  of  sewage  sludge 
and  explains  how  and  why  they  were 
selected.  Examples  illustrate  how  the 
pollutant  limits  are  calculated  and, 
where  applicable,  how  the  numerical 
limits  may  be  recalculated  based  on 
site-specific  data.  The  Agency  discusses 


alternatives  that  were  considered  and 
invites  public  comment  In  addition, 
separate  subparts  of  Part  IX  describe 
the  pathogen  and  vector  attraction 
reduction  requirements;  the  pollutants 
eligible  for  removal  credits;  and  the 
monitoring,  record  keeping,  and 
reporting  requirements. 

Part  X  briefly  discusses  the 
implementation  of  the  rule  through 
Federal  and  State  permit  programs. 
Under  a  separate  rulemaking,  the 
Agency  proposed  State  program 
management  requirements  and  changes 
in  the  National  Pollutant  Discharge 
Elimination  System  permitting 
requirements  (see  53  FR  7642.  March  9, 
198r.j. 

The  benefits,  costs,  and  regulatiny 
impact  of  the  proposed  rule  are 
discribed  in  Part  XI.  This  part  also 
discusses  the  data  limitations  and 
assumptions  and  determinations  that 
the  Agency  made  in  fulfilling  its 
responsibilities  under  Executive  Order 
12291. 

Throughout  the  preamble,  issues  are 
raised  and  alternatives  are  discussed 
Public  comment  is  invked  on  these 
issues  and  alternatives.  Where  data  are 
missing,  the  Agency  identifies  the 
information  needed  to  complete  its 
development  of  the  proposal  The  issues, 
alternatives,  and  data  on  whidi  the 


agency  is  inviting  public  comment  are 
deUneated  in  PART  XII. 

Part  Xm  provides  information  on 
where  interested  persons  may  obtain 
copies  of  the  proposed  rule,  the 
technical  support  documents,  the  models 
used  in  establishing  the  numerical  limits, 
the  aggregate  effects  assessment  and 
the  regulatory  impact  analysis.  Included 
in  this  part  is  the  list  of  references  cited 
throughout  the  preamble. 

Part  XIV  describes  the  proposed 
changes  in  40  CFR  Part  257.  These 
changes  are  limited  to  removing  from 
coverage  in  Part  257  sewage  sludge 
disposal  methods  which  will  be  subject 
to  the  new  standard  the  Agency  is 
proposing  in  40  CFR  Part  503. 

Finally,  Part  XV  lists  the  subjects  in  40 
CFR  Parts  257  and  503.  - 

PART  h  GENERA'nON.  USE.  AND 
DISPOSAL  OF  SEWAGE  SLUDGE 

Generation  of  Sewage  Sludge 

The  Clean  Water  Act  (CWA)  requires 
municipalities  to  clean  their  wastewater 
prior  to  discharging  it  Wastewater 
treatment  generates  sludge  which  in  turn 
must  either  be  disposed  of  or  used 
Sludge  management  begins  with  sludge 
generation  and  continues  through  sludge 
processing  and  ultimate  disposal  (see 
Figure  H). 


FIgun  1-1  QMieration,  Processing,  and  Uss/Disposai  off  Municipal  Wastewater  Sludge. 
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Domestic  wastewater  contains 
material  flushed  into  household  drains 
through  toilets,  sinks,  and  tubs. 
Components  of  domestic  sewage  include 
soaps,  shampoos,  human  excrement  and 
tissue,  food  stuffs,  detergents, 
pesticides,  household  hazardous  waste, 
and  oil  and  grease.  Typically  a  family  of 
four  discharges  300  to  400  gallons  of 
wastewater  per  day. 

Domestic  wastewater  is  treated  at  its 
source  in  septic  tanks,  cesspools, 
portable  toilets,  or  in  publicly  or 
privately  owned  wastewater  treatment 
works.  These  treatment  works  may  treat 
domestic  wastewater  alone,  or  a 
combination  of  domestic  wastewater 
and  industrial  wastewater. 

Municipal  wastewater  treatment 
works  may  use  one  or  more  levels  of 
treatment  (i.e.,  primary,  secondary,  or 
tertiary)  to  clean  this  wastewater.  Each 
level  of  treatment  provides  both  greater 
wastewater  clecm-up  and  greater 
amounts  of  sludge. 

Primary  treatment  processes  remove 
the  solids  that  settle  out  of  the 
wastewater  by  gravity.  This  generates 
2.500  to  3.500  liters  of  sludge  per  million 
liters  of  wastewater  treated.  Primary 
sludge  contains  three  to  seven  percent 
solids.  60  to  80  percent  of  which  is 
organic  matter.  The  water  content  of 
primary  sludge  can  easily  be  reduced  by 
thickening  or  by  removing  water. 

Secondary  treatment  produces  a 
sludge  generated  by  biological  treatment 
processes.  Kological  treatment 
processes  (e.g..  activated  sludge 
systems.  tricMing  filters,  and  othfer 
attached  growth  systems)  utilize 
microbes  to  break  down  and  convert  die 
organic  substances  in  the  wastewater  to 
microbial  residue.  These  processes 
remove  up  to  90  percent  of  the  organic 
matter  in  the  wastewater  and  produce  a 
sludge  that  typically  contains  from  one- 
half  to  two  percent  solids.  These  solids 
are  generally  more  difficult  to  de-water 
than  primary  sludges.  The  organic 
content  of  the  solids  ranges  from  50  to 
60  percent.  Secondary  treatment 
processes  increase  the  voliune  of  sludge 
generated  over  primary  treatment  by 
15.000  to  20.000  liters  of  sludge  pet 
miUion  liters  of  wastewater  treated. 

Advanced  wastewater  treatment 
processes,  such  as  chemical 
precipitation  and  filtration,  produce  an 


advanced  or  tertiary  sludge.  Chemical 
precipitation  uses  chemicals  to  remove 
organics  and  nutrients  and  to  separate 
the  solids  from  the  wastewater. 
Characteristics  of  these  sludges  vary 
depending  upon  the  type  of  advanced 
treatment  process  used  and  the  type  of 
wastewater  entering  the  treatment 
process.  Because  these  sludges  typically 
contain  considerable  amounts  of  added 
chemicals,  the  solids  content  will  vary 
from  0.2  to  1.5  percent,  while  the  organic 
content  of  the  solids  will  be  in  the  35  to 
50  percent  range.  Tertiary  treatment 
increases  the  volume  of  sludge 
generated  over  secondary  treatment  by 
another  10.000  liters  of  sludge  per 
million  liters  of  wastewater  treated. 
Sewage  sludge  contains  from  93  to 
99.5  percent  water,  as  well  as  the  solids 
and  dissolved  substances  that  were 
present  in  the  wastewater  or  that  were 
added  or  cultured  by  the  wastewater 
treatment  process.  While  virtually  all 
sewage  sludge  contains  nutrients  (e.g.. 
nitrogen,  i^osphonis)  and  significant 
numbers  of  pathogens  (e.g.,  bacteria, 
viruses,  protozoa,  and  eggs  of  parasitic 
worms),  some  sludges  also  contain  more 
than  trace  amounts  of  organic  diemicals 
(e.g.,  chloroform)  and  inorganic 
chemicals  (e.g.,  iron).  These  pollutants 
come  from  domestic  wastewater,  from 
the  discharge  of  industrial  wastewater 
to  municipal  sewers,  and  from  the  runoff 
from  parking  lots  and  lawns  and  fields 
where  fertUizers  and  pesticides  were 
incorrectly  applied. 

Sludge  Prooessiiig 

Prior  to  reusing  or  disposing  of 
sewage  kludge,  treatment  works 
generally  thicken,  stabilize,  and  dewater 
the  sludge.  Shidge  thickening  is  the 
removal  of  water  from  sludge  to  achieve 
a  volume  reduction.  The  reduction  in 
sludge  volume  decreases  the  capital  and 
operating  costs  of  subsequent  sludge 
processing  and  disposal  operations.  For 
example,  lowering  the  volume  of  sewage 
sludge  reduces  transportation  costs. 
EPA  estimates  diat  the  cost  of 
transporting  sewage  sludge  with  a  22 
percent  solids  content  over  a  20  mile  trip 
is  about  one-half  the  cost  of 
transportating  sewage  sludge  with  a  six 
percent  solids  content  over  the  same 
distance. 

Treatment  works  frequently  digest  or 
compost  their  sewage  sludge  to  reduce 


the  level  of  pathogens  and  odors,  ^e 
degree  to  which  a  sludge  is  processed  is 
very  important  when  applying  sewage 
sludge  to  land,  when  distributing  and 
marketing  it  and  when  placing  sewage 
sludge  in  monofills  or  on  surface 
disposal  sites  in  order  to  eliminate  the 
spread  of  pathogenic  diseases. 

Amount  of  Sewage  Sludge  Generated 

Approximately  15,300  publicly  owned 
treatment  works  (POTWs)  generate  7.7 
million  dry  metric  tons  of  sludge 
annually  (see  Table  I-l).  or  64  pounds  of 
sewage  sludge  (dry  weight  basis)  for 
every  individual  in  the  United  States. 
This  volume  is  expected  to  double  by 
the  year  2000  due  to  population  growth, 
stricter  wastewater  treatment 
requirements,  and  a  greater  number  of 
better-operated  POTWs.  The  sewage 
sludge  generated  each  year  would  fill 
185,950  railroad  cars,  which,  if 
connected,  would  span  half  the  countrj . 

Unless  the  volume  of  sludge  is 
reduced,  the  nation  cannot  achieve  its 
environmental  quality  objectives. 
Treatment  alone  is  not  the  answer. 
Communities  should  consider  the 
following  measures:  Implementation  of 
waste  separation  and  water 
conservation  programs;  encouragement 
of  the  recycling  of  garbage  in  compost 
piles;  separation  of  household 
hazardous  waste  prior  to  collection  and 
handling:  and  separation  of  storm  water 
from  wastewater  sewer  systems.  These 
measures  have  proved  successful  in 
reducing  the  volume  of  wastewater 
generated  and  in  improving  the  quality 
of  the  sewage  sludge  that  is  ultimately 
used  or  disposed  of. 

Use  and  Di^MMal  Mediods 

The  following  are  common  methods  of 
using  or  disposing  of  sewage  sludge: 
application  to  agricultural  and  non- 
agricultural  lands;  distribution  and 
mariceting  of  sewage  sludge  for  use  in 
home  gardens;  disposal  in  landfills, 
monofills.  and  on  surface  disposal  sites; 
incineration;  and  ocean  disposal. 

Table  1-1  shows  the  amount  of  sludge 
that  is  generated  based  on  the  size  of  a 
facility  and  on  the  amount  of  sewage 
sludge  that  is  disposed  of  by  a  use  or 
disposal  practice.  Table  1-2  shows  the   ' 
number  of  facilities  using  a  particular 
method  of  use  or  disposal 
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TABLE  1-1.— Amount  of  Scwaoe  Suudoe  Generateo  by  Size  of  POTW  and  Disposed  of  by  a  Use/Obposai.  Practice* 
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BmiefitiOr 

The  ofgank  and  nutiiont  oontent  of 
•ewage  sludge  mokM  U  a  valuable 
resource  to  use  both  in  improviag 
marginal  lands  and  as  a  supplement  to 
fertilizers.  Althoo^  not  a  Ugh  grade 
fertilizer,  the  organic  content  in  sewage 
sludge  contains  $30  to  180  per  dry  ton 
worth  of  organic  nitrogen  and 
phosphorus.  A  study  tk  sewage  sludge 
and  affluent  use  on  selected  agricultural 
crops  in  one  area  ot  Oregon  fmind  that 
the  return  per  acre  of  sludge  application 
ranged  from  a  loss  of  $6  to  an  increase 
of  tl5  per  acre,  compned  to  traditional 
fertilizer  sources,  depending  on  the  crop 
rotation  involved,  previous  soil 
management  practices,  soil  type,  and 
level  of  sludge  application.  These  were 
net  savings  in  the  coat  of  fertilizers, 
taidng  into  account  the  feet  that  the 
sludge  was  available  at  no  cost  to  the 
fanner  (Reference  number  7J. 

The  beneficial  uses  of  sludge  are  not 
limited  to  the  production  of  agricultural 
commodities.  Sludge  is  used  in 
silviculture  to  increase  forest 
productivity  and  to  re-vegetate  and 
stabilize  harvested  forest  land  and 
forest  land  devastated  by  fires,  land 


slides,  or  other  natural  disasters.  The 
application  of  sewage  sladge  to  forest 
land  shortens  wood  prodactiaa  cycles 
by  acceleratiag  tree  growth,  eepeciaily 
on  narginaUy  pcodocthre  soils.  Studies 
at  the  Univenity  of  Wasfaiogtan  on  the 
use  of  shidge  as  a  fertilizer  in 
silviculture  show  hai^  increaaes  of  «p 
to  1490  percent  aad  diameter  increaaes 
of  up  to  1.2S0  percent  compared  to 
controls  in  certain  tree  spedes. 
Upiversity  of  WaaUi^tan  research  has 
also  shown  that  trees  grow  twice  as  fast 
on  sludge-ameaded  ooiL  Hiis  means  that 
a  tree  which  would  typically  be  cut  after 
60  years  could  be  cot  aflar  only  30  years 
to  supply  lumber  for  a  variety  of 
purposes. 

Sladge  is  productively  used  to 
stabilize  and  revegetate  areas  destroyed 
by  mining.  dradglBg.  and  ooostractioa 
activMea.  Airdried  sfaidge  that  looks 
like  compost  is  frequently  used  to 
fertilize  highway  median  strips,  clover 
leaf  exchanges,  and  for  covering  expired 
landfills.  Historically,  land  reclamation 
has  been  very  successful  and 
comparable  in  cost  to  other  commercial 
methods.  In  a  atrip-mined  area  in  Fulton 
County,  Illinois,  reclamation  using 
municipal  sewage  sludge  cost  $3,660  sn 


acre,  as  compared  with  a  range  of  $3J95 
to  $6,290  an  acre  osfaig  commercial 
methods  (Reference  number  80). 
Pennsylvania  has  used  the  sludge 
Philade^ilda  generates  to  reclaim  over 
3,000  acres  of  devastated  lands.  Sludge, 
hi  combination  with  fly  ash.  is  currently 
used  in  the  re-vegetation  of  soils  that 
have  become  hi^y  contaminated  from 
the  opentioa  of  a  zinc  nnelter  in 
Palmerton.  Pennsylvania  over  the  past 
90  years  (Reference  number  31). 

Our  analyses  show  that  current  use 
practices,  land  application,  and 
distribution  and  marketing  pose  less 
carcinogenic  risk  than  disposal 
practices.  On  a  per  ton  basis, 
carcinogenic  risks  from  reusing  sewage 
sludge  range  from  2xl0~  *  to  9.9x10'  \ 
while  those  from  incinerating  and 
disposing  of  aewege  sludge  in  monofilb 
range  from  3x10"*  to  5x10"*. 

Studies  using  Philadelphia  sludge 
have  shown  that  the  microbial 
communities  in  reclaimed  mined  soils 
revert  to  those  of  normal  soils  within  2 
to  3  years.  It  may  take  as  long  as  10  to 
15  years,  or  even  longer,  with 
conventional  reclamation  (Reference 
number  311. 
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Forest  soils  have  been  found  to  be 
well  suited  to  sludge  application 
because  they  have  high  rates  of 
infiltration  (which  reduce  run-off  and 
ponding),  large  amounts  of  organic 
material  (which  immobilize  metals  from 
the  sludge),  and  perennial  root  systems 
(which  allow  year-round  application  in 
mild  climates).  Although  forest  soils  are 
frequently  quite  acidic,  research  at  the 
University  of  Washington  has  found  no 
problems  with  metal  leadiing  following 
sludge  application  (Reference  number 
37).  In  addition,  studies  of  animals  living 
on  sludge  treated  sites  have  found  that 
the  animals  are  healthier  than  those  on 
control  sites  because  of  the  increased 
availability  of  vegetative  matter. 

The  sale  of  sewage  sludge  products 
can  be  used  to  defray  the  costs  of  de- 
watering  and  composting  the  sewage 
sludge,  but  there  is  no  similar 
mechanism  to  defray  the  costs  of  de- 
watering  sewage  sludge  placed  in 
landfills  or  incinerated.  Further,  the 
labor,  capital  and  operating  and 
maintenance  costs  of  incinerating 
sewage  sludge  are  substantial. 

The  MunicipaHty  of  Metropolitan 
Seattle  (METRO),  which  treats 
wastewater  in  the  Seattle-King  County 
region,  began  using  sludge  to  improve 
soil  in  several  Seattle  area  parks, 
restore  land  disturbed  during  strip 
mining,  restore  a  gravel  pit  used  for 
Interstate  90  construction,  and  enhance 
grass  growth  at  the  King  County 
International  Airport  at  Boeing  Field.  In 
October  1983,  the  METRO  Council 
adopted  a  Sludge  Management  Plan  that 
outlined  its  goal  to  use  at  least  eight 
alternative  sludge  recycling  or  di^Kwal 
methods  through  the  year  2000.  METRO 
reports  that  its  plants  produced  65,000 
tons  of  sludge  in  1985  and  more  than 
91J0O0  tons  in  1987.  Sludge  production  is 
expected  to  increase  dramatically  in  the 
next  decade  after  METRO'S  Puget  Sound 
plants  are  upgraded  from  primary  to 
secondary  treatment  The  Agency  says 
that  by  creating  a  demand  for  sludge 
and  developing  a  variety  of  recycling 
options,  it  reduced  program  expenses 
from  $227  per  ton  of  sludge  solids  in 
1983  to  $148  in  1987. 

The  benefits  of  using  sewage  sludge  to 
improve  land  productivity  are 
substantial.  However,  if  sewage  sludge 
containing  high  levels  of  pathogenic 
organisms  (e.g..  viruses,  bacteria)  or  high 
concentrations  of  pollutants  is 
improperly  handled,  the  sludge  could 
contaminate  the  soil,  water,  crops, 
livestock,  fish,  and  shellfish.  The  major 
human  health,  environmental,  and 
aesthetic  factors  of  concern  in  the  land 
application  of  sewage  sludge  are  related 
tc  pathogens,  metals  and  persistent 


organic  chemicals  content,  and  odors. 
The  standards  proposed  today  would 
prevent  the  contamination  of  soil  and 
crops  by  pathogens,  as  well  as  the 
contamination  of  food  and  animal  feed 
crops  by  methods  and  organic  pollutants 
when  sewage  sludge  is  applied  to  lands 
used  in  the  production  of  agricultural 
crops  or  to  lands  that  may  be  converted 
to  residential  use. 

In  spite  of  the  benefits  of  reusing 
sludge,  only  25  percent  of  the  sewage 
sludge  generated  in  the  United  States  is 
effectively  reused  by  applying  it  to  the 
land  or  by  distributing  and  marketing  it 
for  use  in  home  gardens  (see  Table  1-2). 
In  comparison,  the  12  countries  in  the 
European  Economic  Community  apply 
35  percent  of  their  sewage  sludge  to  the 
land.  )apan  uses  42  percent  of  its 
sewage  sludge  for  coastal  reclamation 
and  home  garden  or  farming  uses.  The 
United  Kingdom  applies  51  percent  of  its 
sewage  sludge  to  the  land  (Reference 
number  3). 

While  the  CWA  reserves  the  choice  of 
use  and  disposal  practices  to  local 
communities,  EPA's  preference  is  for 
local  communities  to  reuse  this  resource 
in  beneficial  ways.  On  June  12, 1964,  the 
EPA  published  its  policy  on  the 
management  of  sewage  sludge  stating 
that  the  Agency  will  actively  promote 
those  municipal  sludge  management 
practices  that  provide  for  the  benefidal 
use  of  sludge  while  maintaining  or 
improving  environmental  quality  and 
protecting  public  health  (see  49  FR 
24358). 

When  the  quality  of  the  sewage 
sludge  appears  to  be  a  limiting  factor  for 
an  otherwise  desirable  use,  POTWs  can 
require  their  industrial  users  to  pretreat 
contaminated  industrial  wastewater 
before  discharging  the  wastewater  to 
the  POTW  for  cleansing.  Controlling  the 
quality  of  industrial  wastewater 
discharged  into  municipal  sewers  is  an 
important  element  in  managing  the 
quality  of  sewage  sludge. 

POTWs  designed  to  accommodate 
flows  of  more  than  5  million  gallons  per 
day  and  smaller  POTWs  with  significant 
industrial  discharges  are  required  to 
establish  local  pretreatment  programs. 
Approximately  1.500  of  the  nation's 
15,300  POTWs  have  local  pretreatment 
programs.  The  local  program  must 
enforce  all  categorical  pretreatment 
standards  and  may  impose  more 
stringent  discharge  requirements  (i-e^ 
local  limits)  where  necessary  to  prevent' 
pollutants  from  interfering  with  or 
passing  through  the  POTW  wastewater 
treatment  processes. 

In  addition  to  wastewater  reduction 
and  the  separation  of  contaminated 
waste  from  uncontaminated  wastes. 


pretreatment  of  industrial  wastewater  is 
another  key  step  in  managing  the  quality 
of  sewage  sludge.  If  pretreatment  does 
not  reduce  the  pollutant  levels 
sufficiently,  communities  may  have  to 
dispose  of  rather  than  use  their  sludge 
and.  depending  on  the  disposal  method, 
add  pollution  controls  and  thereby 
increase  the  cost  of  sludge  disposal. 

Reuse  Practices 

Land  Application  to  Agricultural  Lands 

Seventy-seven  percent  of  the  sludge 
applied  to  land  (approximately  926.000 
diy  metric  tons)  is  used  to  improve  the 
condition  and  nutrient  content  of  soil  for 
agricultural  crops,  including  row  and 
feed  crops  and  pastures.  The  method  of 
applying  sludge  to  agricultural  land 
depends  on  the  physical  characteristics 
of  the  sludge  and  soil  and  on  the  crops 
growa  Liquid  sludge  may  be  applied 
with  tractors,  tank  wagons,  irrigation 
systems,  or  special  application  vehicles. 
Liquid  sludge  may  also  be  injected 
under  the  surface  layer  of  the  soil.  De- 
watered  sludge,  on  the  other  hand,  is 
typically  applied  to  cropland  by 
equipment  similar  to  that  used  for 
applying  limestone,  animal  manures,  or 
commercial  chemical  fertilizers. 
Generally,  the  de-watered  sludge  is 
applied  to  the  land  surface  and  then 
incorporated  by  plowing  or  disking. 
When  applied  to  pasture  land,  sludge  is 
usually  not  incorporated  into  the  soil. 

Land  Application  to  Non-Agricultural 
Lands 

Sludge  application  to  forest  land  has 
been  undertaken,  at  least  on  an 
experimental  field-scale  level,  in  10  or 
more  States.  The  most  extensive 
experience  with  this  practice  is  in  the 
Pacific  Northwest  Sludge  is  most  often 
sprayed  from  mobile  equipment  into 
established  forest  stands  as  a  partially 
de-watered,  but  still  liquid,  material. 

When  sewage  sludge  is  used  to 
stabilize  and  revegetate  land,  t)rpically 
large  amounts  of  sludge  (usually  112 
metric  tons  per  hectare)  are  applied  on  a 
one-time  basis.  This  large  amount  is 
necessary  to  ensure  that  sufficient 
organic  matter  and  nutrients  are 
introduced  into  the  soil  to  support 
vegetation  until  a  self-sustaining 
ecosystem  is  established. 

Distribution  and  Marketing 

Nine  percent  of  the  sewage  sludge 
generated  is  distributed  and  marketed. 
As  a  method  of  managing  sewage 
sludge,  distribution  and  marketing  is  a 
highly  beneficial  practice  and  one  the 
Agency  encourages. 

Usually,  sewage  sludge  that  is 
distributed  and  marketed  is  composted. 
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In  compocting  sewage  sludge,  the  sludge 
is  de-watered;  mixed  with  a  bulking 
agent,  such  as  wood  chips,  bark,  rice 
hulls,  straw,  or  previously  composted 
sludge:  and  allowed  to  decompose 
aeroi^cally  for  a  period  of  time.  In  this 
form,  the  sewage  sludge  is  dry  and 
easier  to  distribute.  It  is  also  easier  for 
the  user  to  handle.  Sewage  sludge  that  is 
distributed  and  marketed  is  used  as  a 
substitute  for  topsoil  and  peat  on  lawns, 
golf  coarse*,  parks,  and  in  ornamental 
and  vegetable  gardens.  Yield 
improvements  have  been  valued  at  $35 
to  $50  per  dry  ton  over  other  potting 
media. 

Risks  of  Disposal  Methoda 

Coramimities  should  consider 
alternatives  other  than  burying  or 
burning  their  sludge.  These  are  wasteful 
practices  diat  pose  risks  and  incur  costs. 
Some  methods  of  sewage  sludge 
disposal,  such  as  incineration  and 
uncovered  landfills,  may  contribute  to 
global  warming  (i.e.,  the  "greenhouse 
effect")  by  releasing  carbon  dioxide  and 
methane. 

Sewage  sludge  with  high 
concentrations  of  organic  and  metal 
pollutants  could  pose  human  health 
problems,  when  disposed  of  in  monofiUs 
or  on  surface  disposal  sites,  if  the 
pollutants  leach  out  of  the  unit  into  the 
ground  water.  Therefore,  the 
concentration  of  the  pollutants  must  be 
limited,  or  other  measures  must  be 
taken,  to  ensure  that  ground  water  is  not 
contaminated. 

For  the  incineration  of  sewage  sludge, 
municipalities  must  take  sufficient 
measures  to  control  the  emissions  from 
sewage  sludge  incinerators.  Otherwise, 
particulates,  sulfur  dioxide,  oxides  of 
nitrogen,  heavy  metals,  toxic  organic 
compounds,  and  hydrocarbons  will  add 
to  a  commxmity's  air  pollution  problems. 

Ocean  dumping  of  sludge,  which 
Congress  banned  after  1991,  may  result 
in  the  destruction  of  biota  that  influence 
the  balance  between  oxygen  and  carbon 
dioxide.  In  ocean  disposal  there  is  a 
potential  for  the  bioaccumulation  of 
certain  pollutants  often  associated  with 
municipal  sludge,  including  mercury, 
cadmium,  and  polychlorinated 
biphenyls.  High  levels  of  these 
pollutants  may  interfere  with  the 
reproductive  systems  of  certain  marine 
organisms,  may  produce  toxic  effects  in 
aquatic  life,  or  may  present  public 
health  problems  if  contaminatcMl  fish 
and  shellfish  are  eateiL 

Disposal  Methods 

Land  Application  to  Dedicated  Sites 

Sludge  is  often  disposed  of  at  sites 
specifically  set  aside  for  sewage  sludge 


disposal  Relatively  large  quantities  of 
sludgs  (220  to  900  metric  toos  per 
hectare)  are  applied  to  sites  for  many 
years.  No  attempt  is  made  to  use  the 
nutrient  and  soil  conditioning  properties 
of  the  sewage  sludge. 

The  obiective  of  this  practice  is  to 
employ  the  land  as  a  treatment  system 
by  using  soil  to  bind  metals  and  by  using 
soil  microorganisms,  sunlight,  and 
oxidation  to  destroy  the  organic  matter 
in  the  sludge.  These  sites  an  generally 
owned  by.  or  are  under  long-term  leases 
to.  a  treatment  work.  Frequently,  the 
dedicated  land  disposal  site  has  a  non- 
food chain  vegetative  cover  crop  (e.g., 
sod.  pulpwood)  to  reduce  the  potential 
for  ninofif  or  leaching  of  the  poUutants  to 
suiftioe  or  ground  water. 

LandfiUing 

Landfilling  is  a  shidge  disposal 
practice  bi  which  sludge  is  deposited  in 
a  dedicated  area,  alone  or  with  soUd 
waste,  and  buried  beneath  a  soil  cover. 
Landfilling  is  another  disposal  method 
that  does  not  attempt  to  recover  the 
nutrient  content  of  the  sludge  for 
beneficial  uses.  However,  the 
decomposition  of  organic  matter  in 
sewage  sludge  that  is  landfiUed 
produces  methane  gas.  The  methane  gas 
can  be  recovered  and  yields  an  energy 
value  more  than  half  as  great  as  that  of 
natural  gas. 

Forty-one  percoit  of  the  sewage 
sludge  disposed  of  by  POTWs  is 
landfilled  with  municipal  solid  waste.  In 
co-disposal,  the  absorption 
characteristics  of  the  solid  waste  and 
soil  conditioning  characteristics  of  the 
sludge  complement  each  oth».  The  solid 
waste  absorbs  excess  moisture  from 
sludge  and  reduces  leachate  migration. 
Sewage  sludge  usually  makes  up  five 
percent  or  less  of  the  material  in  a  solid 
waste  landfill. 

Slightly  more  than  one  percent  of  the 
sewage  sludge  generated  is  di8poe..d  of 
in  mononils  (landfills  only  accepting 
sewage  sludge).  EPA  has  identified  49 
POTWs  that  dispose  of  their  sewage 
sludge  in  monofills.  Most  monofiUs 
consist  of  a  series  of  trenches,  dug  into 
the  ground,  into  which  de-watered 
sludge  is  deposited  and  then  covered 
with  soil.  Other  monofiU  designs,  in 
which  the  sludge  is  deposited  on  the 
ground  surface  (area  fill  mounds,  area 
fill  layers,  and  disked  containment)  do 
exist,  but  these  are  not  commonly  used. 

Surface  Disposal 

Sewage  sludge  surface  disposal  like 
land  application  to  dedicated  non- 
agricuhural  land  and  disposal  in 
monofills,  is  a  disposal  practice.  The 
majority  of  surface  disposal  sites  are 


smaller  than  one  acre  and  receive  less 
than  50  gallons  per  day  of  waste. 

The  Agency  is  collecting  additional 
data  on  the  characteristics  of  surface 
disposal  sites,  as  compared  to  monofills 
or  to  dedicated  non-agricultural  land- 
application  sites.  Generally,  surface 
disposal  sites  do  not  have  a  vegetative 
or  soil  over.  Depending  on  the  State  in 
which  they  are  located,  surface  disposal 
sites  may  be  regulated  in  a  manner 
similar  to  monofills  or  landfills.  In  other 
cases,  surface  disposal  sites  are  areas  of 
land  where  sewage  sludge  has  been 
placed  for  many  yeare  with  little  or  no 
consideration  given  to  its  ultimate 
disposal. 

Incineration 

Indneration  is  a  disposal  practice  that 
destroys  the  organic  pollutants  and 
reduces  the  volume  of  sewage  sludge. 
Incineration  takes  place  in  a  closed 
device  using  a  controlled  flame.  EPA 
estimates  that  approximately  1.7  million 
dry  metric  tons  of  sewage  sludge  are 
incinerated  each  year,  accounting  for 
more  than  20  percent  of  the  sewage 
sludge  disponed  of  by  POHTWe. 

If  the  sewage  sludge  contains  20 
percent  solids,  incinerators  reduce  the 
volume  of  sewage  sludge  by  about  90 
percent,  on  a  wet  weight  basis.  While 
this  reduces  the  amount  of  material  that 
must  be  landfilled,  owners  or  operaton 
must  control  the  concentration  of  the 
pollutants  in  the  incinerator  emissions  < 
to  prevent  exacerbation  of  a 
community's  air  pollution  control 
problems.  They  must  also  allocate 
sufficient  funds  to  pay  for  the  labor, 
capital,  operating,  and  maintenance 
costs  of  sewage  sludge  incineratora. 

Currently.  109  POTWs  use  282 
incinerators  to  dispose  of  their  sewage 
sludge.  Most  of  the  incinerators  (232) 
were  built  prior  to  1973.  when  the  New 
Source  Performance  Standards  for 
Sewage  Sludge  Incinerators  were 
published  (40  CFR  Part  60.  Subpart  O). 
Multiple  hearth  incinerators  are  the 
most  commonly  used  sewage  sludge 
incineratora.  There  are  231  multiple 
hearth  incineratora  (82  percent  of  the 
incineratora  firing  sewage  shidge),  37 
fluidized  bed  incineratora  (13  percent  of 
the  total),  and  five  electric  incineratora. 
The  remaining  incineratora  fire  sewage 
sludge  with  solid  waste  in  municipal 
waste  combustera.  A  description  of 
these  incineratora  is  included  in  the 
'Technical  Support  Document  for 
Incineration"  (Reference  number  56]. 

Ocean  Disposal 

Ocean  disposal  of  sewae  sludge 
involves  the  transport  of  sludge  on 
ocean-going  barges  to  a  specially 
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designated  site.  Under  die  authority  of 
the  Marine  lYotection.  Research,  and 
Sanctuaries  Act  (MPRSA)  of  197Z  EPA 
has  approved  only  one  site  for  the  ocean 
disposal  of  sewage  sludge,  the  106-Mile 
Ocean  Waste  Disposal  Site.  That  site  is 
located  106  nautical  miles  southeast  of 
the  Ambrose  light  and  approximately 
120  nautical  miles  southeast  of  Cape 
May.  New  Jersey.  On  November  18. 
1988,  the  President  signed  the  Ocean 
Dumping  Ban  Act  of  1988.  which 
prohibits  the  dumping  of  sewage  sludge 
after  December  31, 1991.  Until  the  ban 
goes  into  effect  permits  will  be  issued 
under  MPRSA  to  those  municipalities 
that  were  authorized  as  of  September  1. 
1988  to  dump  sewage  sludge  at  the  106- 
h^e  Site.  In  issuing  permits  during  the 
interim  period,  the  Agency  will  ensure 
that  the  rate  of  dumping  will  not  attain  a 
rate  that  would  advereely  affect  aquatic 
life. 

PART  O:  FEDERAL  AND  STATC 
REQUBtEMENTS 

The  use  or  disposal  of  sewage  slwi^ 
is  currently  subject  to  some  Federal 
regulation.  Existing  Federal  regulations 
are  authorized  under  several  legislative 
mandates  and  have  been  developed 
independently  along  media-specified 
concerns.  State  regulations  generally  are 
keyed  to  Federal  regulatory 
requirements,  primarily  those  in  40  CFR 
Part  257,  covering  the  land  application 
and  lancttUing  of  sewage  sludge,  and 
those  in  40  CFR  Part  60.  Subpart  O. 
covering  sewage  sliuige  incineratora. 

This  part  starts  with  a  discussion  of 
the  requirements  of  the  Clean  Water  Air 
(CWA).  followed  by  a  description  and 
summary  of  other  Federal  and  State 
regulatory  requirements  and  how  they 
will  relate  to  today's  proposal. 

Clean  Water  Act  Statatory 
Requirements 

Sewage  sludge  has  been  an  important 
concern  of  the  Agency  since  197Z,  when 
EPA.  through  the  Federal  Water 
Pollution  Control  Act  construction 
grants  program  began  assisting  in  the 
financing  of  wastewater  treatment 
facilities.  The  Clean  Water  Act<of  1977 
amended  Section  405,  mandating  that 
EPA  develop  guidelines  for  the  use  and 
disposal  of  sewage  sludge.  Under 
Section  40S(d),  EPA  was  required  to 
issue  regulations  that 

(1)  Identify  uses  for  sludge,  including 
disposal 

(2)  Specify  factars  to  be  tak«i  into 
account  in  detennining  the  measures 
and  practices  applicable  to  each  sudi 
use  or  disposal  (including  publicatioa  nf 
information  oo  costs):  and 


(3)  Identify  concentratioas  of 
pollutants  which  interfiere  widi  eadi 
such  use  or  disposal 

Responding  to  this  mandate,  in  1979. 
EPA  adopted  criteria  which  provided 
guidelines  for  sludge  utilization  and 
disposal  when  sludge  was  applied  to 
laral  or  disposed  of  in  landfills.  These 
criteria  were  included  in  regolaticms  co- 
promulgated  under  Subtitle  D  of  RCRA 
and  section  405(d)  of  the  CWA  and  are 
found  in  40  CFR  Part  2S7.  These 
regulations  contain  a  number  of  specific 
requirements  for  the  management  of 
sludge.  To  protect  the  ground  water,  the 
regulations  prohibit  any  use  or  disposal 
of  sludge  that  causes  the  concentration 
of  ten  heavy  metals  and  six  organic 
chemicals  in  an  underground  drinking 
water  source  to  exceed  maximum 
contaminant  levels  (MCLs)  specified  in 
the  criteria.  The  criteria  also  included 
management  standards  applicable  to 
sludge  use  or  disposal  methods  to 
protect  surface  watera,  Hood  plains,  and 
endangered  species.  The  criteria  contain 
limitations  oo  the  concentration  of  two 
pollutants  (cadmium  and 
polychlorinated  biphenyls — PCBs)  in 
sludge  when  the  sUidge  is  applied  to  the 
surface  of  land  used  for  the  production 
of  animal  feed  or  food-chain  crops.  In 
addition,  the  requirements  in  Part  257 
restrict  sewage  sludge  disposal  except 
in  compliance  with  certain  measures  to 
control  pathogens  and  disease-carrying 
rodents,  insects,  and  birds.  The 
regulation  provided  for  different  levels 
of  pathogen  reduction,  depending  on 
whedier  crops  for  direct  human 
consumption  were  grown  or  animals  for 
human  consumption  were  allowed  to 
graze  on  the  sludge-amended  soil.  The 
methods  for  reducing  the  levels  of 
pathogens  include  aerobic  and 
anaerobic  digestion,  (ximposting.  lime 
stabilization,  and  heat  treatment  and 
drying. 

As  part  of  its  sludge  regulatory 
program,  EPA  has  prepared  a  number  of 
documents  which  provide  guidance  and 
direction  to  local  publicly  owned 
treatment  woria  (POTWs)  on  the  proper 
management  and  handling  of  sludge. 
EPA  has  activriy  encouraged  and 
assisted  in  tiie  development  and 
implementation  of  various  practices  and 
processes  leading  to  the  beneficial  use 
of  sludge.  In  addition  to  su{qK)rting  long- 
term  research  and  demonstration 
projects,  the  Agency  has  also  assisted  in 
the  development  of  detailed  design 
guidance  for  various  beneficial  methods 
of  disposal  and  such  technologies  as 
digestion,  composting,  and  lime 
stabilization.  The  Agency  has  also 
supported  development  of  improved  de- 
watering  system,  pyrolysis.  and  other 
tedmologies  to  improve  energy  recovery 


from  thermal  converaion  systems, 
methane  recovery  firom  anaerobic 
digestion  systems,  and  the  recovery  of 
various  potentially  marketable  by- 
products from  sludge. 

A  lack  of  action  in  developing  the 
comprehensive  sewage  sKidge 
regulations  promised  in  the  preamble  to 
the  40  CFR  Part  257  rule  (44  FR  53439, 
September  13, 1979)  led  to  the  creation 
of  an  Intra-Agency  Sludge  Task  Force  in 
1982.  The  Task  Force  was  assigned  the 
following  tasks:  (1)  Conducting  a 
multimedia  examination  of  sludge 
management,  focusing  on  sludge 
generated  by  POTWs:  and  (2) 
developing  a  cohesive  Agency  policy  on 
sewage  sludge  management  designed  to 
guide  implementation  of  the  Agency's 
sewage  sludge  regulatory  and 
management  programs.  Numerous 
Agency  offices  and  ad  hoc  groups  had 
wrestled  with  sewage  sludge 
management  but  none  of  these  groups 
had  been  able  to  decide  how  to 
equitably  regulate,  on  a  national  level  a 
complex  and  variable  waste  in  an 
environmentally  protective  and  cost- 
effective  manner.  Sewage  sludge  use  or 
disposal  involved  a  myriad  of  site- 
specific  circumstances,  could  result  in 
multimedia  effects,  and  depended  on 
proper  planning  and  decision-making  at 
the  local  level.  The  Agency  lacked 
experience  in  developing  performance 
standards  for  soUd  waste  that  would 
attenuate  multimedia  environmental 
effects.  Furthermore,  at  that  time. 
Congress^had  not  provided  a  compliance 
mechanism  for  the  regulations. 

The  Task  Force,  which  included 
representatives  bom  all  parts  of  the 
Agency,  recommended  that  the  Agency 
develop  an  integrated,  comprehensive 
regulatory  structure  for  sludge  use  or 
disposal  using  the  combined  authorities 
of  section  405  of  the  CWA  and  other 
laws.  This  structure  would  also 
incorporate  existing  regulations  and 
where  appropriate,  new  regulations  to 
complete  regulatory  coverage  where 
important  gaps  remained. 

While  tlw  Agency  was  wroriung  on  a 
regulatory  approach  consistent  with  the 
recommendations  of  the  Task  Force,  the 
Natural  Resources  Defense  Council  sued 
the  Agency  over  Q>A's  pretreatment 
regulation  (40  CFR  Part  4B3).  In  that  suit 
the  U.S.  Court  of  Appeals  for  the  Third 
Circuit  [Natural  Resources  Defense 
Council  r.  EPA,  790  F.2d  289.  3rd  Cir, 
1986)  ruled  that  the  pretreatment 
regulation  was  invalid  in  four  respects. 
Most  relevant  here  is  the  Court's  fourth 
holding: 

We  hold  that,  despite  EPA'»  contention 
that  stttdge  regulatkim  are  ia  place.  B'A's 
device  of  incorporating  other  reguktiotis  doe* 
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not  meet  the  itatute't  cominand  for  a 
comprehensive  framework  to  regulate  the 
disposal  and  utilization  of  sludge  and  that 
EPA  cannot  in  the  absence  of  Section  40S(d) 
regulations  authorize  the  issuance  of  removal 
crediU  under  Section  307(bXl)- 

Throughout  its  lengthy  consideration 
of  the  amendments  to  the  CWA.  some 
members  of  Congress  expressed  concern 
that  vvithout  sewage  sludge  regulations, 
industry  would  continue  to  discharge 
toxic  pollutants  into  wastewater  for 
POTWs  to  treat,  making  it  more  difficult 
for  a  city  to  find  sludge  management 
alternatives.  They  believed  sludge 
criteria  would  stimulate  effective 
ptetreatment  programs  and  would 
encourage  recycling  and  reuse  of  toxic 
pollutants  by  industry.  In  the  Water 
Quality  Act  of  1987  (Pub.  L  100-4. 
February  4, 1987),  Congress  reaffirmed 
its  directive  that  EPA  develop 
comprehensive  sewage  sludge 
regulations  and  set  forth  a  schedule  for 
the  agency  to  do  so.  The  Water  Quality 
Act  amended  section  405(d)  to  include 
requirements  that: 

(1)  By  November  3a  1986.  EPA 
propose  regulations  establishing 
numerical  limits  and  acceptable 
management  practices  for  toxic 
pollutants  that  EPA  identifled  as  present 
in  sewage  sludge  in  concentrations 
which,  on  the  basis  of  information 
available  on  their  toxicity,  persistence, 
concentration,  mobility,  or  potential  for 
exposure,  may  adversely  affect  public 
health  or  the  environment: 

(2)  By  August  31, 19^,  EPA 
promulgate  regulations  specifying 
acceptable  management  practices  and 
establishing  numerical  limits  for  these 
pollutants  that  "shall  be  adequate  to 
protect  public  and  health  and  the 
environment  from  any  reasonable 
anticipated  adverse  effects  of  each 
I>ollutant:" 

(3)  By  July  31, 1987,  EPA  identify  and 
propose  regulations  for  those  toxic 
pollutants  not  identified  in  the 
regulations  promulgated  August  31, 1987, 
and  promulgate  regulations  for  those 
toxic  pollutants  by  )une  15, 1988;  and 

(4)  From  time  to  time,  but  no  less  often 
than  every  two  years,  EPA  review  the 
regulations  for  the  purpose  of  identifying 
additional  toxic  pollutants  and 
promulgating  regulations. 

The  amendments  specify  that 
compliance  with  the  requirements  of  the 
regulations  must  occur  not  later  than  1 
year  after  publication  of  the  regulations, 
unless  the  regulations  require  the 
construction  of  new  pollution  control 
facilities.  In  this  latter  case,  compliance 
must  occur  no  later  than  2  years  from 
the  date  of  the  regulations'  publication. 

Section  406(d)(5)  also  provides  that 
nothing  in  the  section  is  intended  to 


waive  more  stringent  requirements  in 
the  CWA  or  in  any  other  law.  This 
means  that  States  and  local 
communities  remain  free  to  impose  more 
stringent  requirements  than  those 
included  in  today's  proposal.  In 
addition,  as  described  later  in  the 
preamble,  where  EPA  has  established 
requirements  apiriicable  to  sewage 
sludge  under  other  statutes,  those 
requirements  are  included  in  the 
proposed  Part  503  requirements. 

Section  406(e)  was  further  amended  to  read 
at  follows: 

The  determination  of  the  manner  of 
disposal  for  use  of  sludge  is  a  local 
determination,  except  that  it  shall  l)e 
unlawful  for  any  person  to  dispose  of  sludge 
from  a  publicly-owned  treatment  works  or 
any  other  treatment  works  treating  domestic 
sewage  for  any  use  for  which  regulations 
have  been  established  pursuant  to  subsection 
(d)  of  this  section,  except  in  accordance  with 
such  regulations. 

The  implications  of  this  section  are 
presented  later  in  the  preamble. 

Other  Federal  Requiiementa 

Traditionally,  the  Agency  has  used 
the  standards,  definitions,  and 
approaches  developed  under  other 
Federal  public  health  and  environmental 
programs  when  they  are  consistent  with 
the  goals  and  objectives  of  the  CWA. 
The  use  of  other  Federal  standards  in 
responding  to  the  broad  mandate  of 
section  405(d)  is  desirable  in  order  to 
minimize  duplicate,  overlapping,  and 
conflicting  poUdes  and  programs. 
Further,  as  discussed  above,  section 
405(d)(5)  provides  that  nothing  in  section 
405(d)  is  intended  to  waive  more 
stringent  requirements  established 
under  other  statutes.  Therefore,  as 
previously  indicated,  one  principle 
followed  in  developing  today's  proposal 
was  to  base  pollutant  limits  on  human 
health  or  environmental  criteria 
established  under  other  statutory 
authorities. 

Under  section  304(b)  of  the  CWA.  the 
Agency  publishes  Water  Quality 
Criteria.  For  the  purposes  of  Part  503, 
these  criteria  are  used  in  making  the 
determination  that  a  pollutant  limit  for  a 
particular  method  of  use  or  disposal 
would  not  exceed  a  fresh-water  quality 
'  criterion,  should  the  pollutant  reach  the 
surface  water.  When  the  concern  is  to 
protect  the  drinking  water  supplies,  the 
basis  of  the  pollutant  limits  is  the  MCLs 
promulgated  under  authority  of  the  Safe 
Drinking  Water  Act. 

The  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  lead, 
promulgated  under  authority  of  section 
109  of  the  Clean  Air  Act.  and  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 


for  beryllium  and  menniry,  promulgated 
under  authority  of  section  112  of  the 
Clean  Air  Act,  were  used  in  developing 
the  pollutant  limiU  for  these  pollutants 
when  sewage  sludge  is  incinerated. 
Other  applicable  regtilatory 
requirements  for  the  incineration  of 
sewage  include  the  New  Source 
Performance  Standards  for  Sewage 
Sludge  Incinerators  promulgated  under 
section  111  of  the  Clean  Air  Act  and 
found  at  40  CFR  Pari  60,  Subpart  O. 
Owners  or  operators  of  sewage  sludge 
incinerators  also  must  ensure  that  their 
operations,  including  the  location  of  new 
incinerators,  conform  to  State 
Implementation  Plans  approved  under 
the  regulations  authorized  by  section 
110  of  the  Clean  Air  Act  and  found  at  40 
CFR  Parts  50  through  51. 

State  Reqidrements 

The  information  on  existing  State 
requirements  summarized  below  was 
gathered  as  part  of  EPA's  effort  in 
developing  guidance  for  writing  sewage 
sludge  interim  permits.  Further 
information  may  be  found  in  "Guidance 
For  Writing  Case-By-Case  Permit 
Requirements  For  Municipal  Sewage 
Sludge"  (Reference  number  52).  After 
promulgation  of  the  Part  503  standards, 
under  section  510  of  the  CWA.  States 
and  local  entities  will  retain  the 
authority  to  impose  more  stringent 
standards  than  provided  in  this  part. 

At  present  42  States  have  regulations 
or  guidelines  covering  the  land 
appUcation  of  sewage  sludge  which  set 
either  a  maximum  allowable 
concentration  or  maximum  pollutant 
loading  rate  for  at  least  one  pollutant. 
Paralleling  the  requirements  in  40  CFR 
Part  257, 41  States  have  set  restrictions 
on  the  growing  of  crops  on  soil  to  which 
sludge  has  been  applied  (e.g..  human 
food  chain  crops  cannot  be  grown  on 
sludge-amended  soil  until  18  months 
after  the  application  of  the  sewage 
sludge).  In  addition,  41  States  have 
established  management  practices  for 
the  land  application  of  sewage  sludge. 

When  States  regulate  the  giveaway  or 
sale  of  composted  sludge,  it  is  regulated 
under  State  land  application 
requirements.  Eleven  States  have  set 
ntunerical  limits  on  the  concentration  of 
pollutants  in  sewage  sludge  that  is 
distributed  and  marketed  and  22  States 
have  established  management  practices 
governing  the  distribution  and  mariteting 
of  sewage  sludge. 

Many  States  enforce  landfilling 
restrictions  for  non-hazardous  sludge 
that  follow  the  requirements  in  40  CFR 
Part  257.  While  States  have  not  set 
maximum  pollutant  concentrations  for 
sewage  sludge  that  is  landfilled.  31 
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State*  do  hare  some  site  reetrictiont  or 
other  immogement  practices  governing 
landfills. 

Many  States  regulate  the  ambient 
enussions  of  sewage  sludge  incinerators. 
State  implementation  plans  under  the 
Clean  Air  Act  limit  emissions  of  various 
pollutants  subject  to  NAAQS  or 
NESHAPs.  Twenty  States  have 
established  opacity  limits  as  well  as 
emission  limits  for  beryllium,  mercury, 
particulates,  sulfur  dioxide,  and  carbon 
monoxide.  No  State  has  established  a 
limitation  on  lead  emissions  from 
sewage  sludge  incinerators.  Twenty- 
nine  States  have  regulations  or 
guidelines  governing  operation  of 
incinerators,  including  disposal  of  the 
ash. 

In  one  State,  the  developraent  and 
enforcement  of  controls  on  all  methods 
of  sewage  sludge  use  and  disposal  are 
delegated  entirely  to  local  agencies,  as 
is  the  issuance  of  permits.  In  other 
States,  local  as  well  bb  State  controls 
are  imposed  on  the  disposal  of  sewage 
sludge. 

PART  m:  SELECnCm  OF 
POLLUTANTS  FOR  REGULATION 

This  part  describes  bow  the  Agency 
selected  the  initial  list  of  polkitanis  for 
which  it  is  proposing  numerical  limits 
and  the  data  bases  used  to  coUect 
information  about  the  pollutants. 
Additional  information  may  be  found  in 
"The  Record  of  Proceedings  on  the 
OWRS  Municipal  Sewage  Sludge 
Committees'*  and  "Summary  of  the 
Environmental  Profiles"  (Reference 
numbers  80  and  41). 

Initial  List  (rf  Pottutants 

In  the  Spring  of  1984,  EPA  enlisted  the 
assistance  of  Federal.  State,  academic, 
and  private  sector  expeitM  to  determine 
which  pollutants,  lilu^  to  be  found  in 
sewage  sludge,  should  be  examined 
closely  as  possible  candidates  for 
specif  numerical  limits.  These  experts 
screened  a  list  of  approximately  200 
pollutants  in  sludge  that  if  disposed  of 
improperly,  could  cause  adverse  human 
healA  or  environmental  effects.  The 
experts  were  requested  to  revise  the  list, 
adding  or  deleting  pollutants.  "Hie  test 
for  indosion  or  exdusion  was  the 
potential  risk  to  iraman  health  and  the 
environment  when  sewage  sludge 
containing  a  particular  poUvtairt  was 
applied  to  the  land,  placed  in  a  landfill 
or  incinerated.  The  Agency  also 
requested  that  the  experts  identify  the 
most  likely  route  through  which  a 
pollutant  could  reach  target  organisms, 
whether  human,  plant  or  wild  or 
domestic  animals.  The  experts  attending 
the  meetings  recommended  that  the 
Agency  gather  additional  environmental 


information  on  approximately  50 
pollutants.  Hiese  poUntants  are  listed  in 
Table  UI-l. 

Table  Hl-l .— Poixutants  Sei.ected  for 
Environmental  F>rofiles/Hazaros 
Indices 


PotutaM 

Land 

Son 

LandHI 

Incinar- 

Aldrin/OiaMrin. 

X 

X 

Arsenic 

X 

X 

X 

X 

X 

Benzidhw 

BaraoM 

X 

X 

anthracene. 

Benzo(8)  pyrane... 

X 

X 

X 

Berytlim 

X 

aagalMwaiX 

X 

X 

X 

Cadmium...-. 

X 

X 

X 

Cartwn 

X 

tetractilorida 

ChlofdBna 

X 

X 

X 

CtSonnalatf 

X 

<B>eiinMw>wiiM 

CNorinaM 

X 

dtMnzok«ana. 

X 

X 

X 

X 

CobaN -... 

X 

X 

Capper 

X 

X 

X 

Cyanide 

X 

X 

00T/000/00E_J  X 

X 

X 

3^-- 

Olchloicfbenzi- 

dbw. 

Z4- 

X 

Oichlorapbw 

OK^aoalic  acid 

X 

mkw. 

FkntidB 

X 

X 
X 

X 

»ne. 

X 

diene. 

Irpn 

X 

'-1^ 

X 
X 

X 
X 

X 

lindww 

X 

aa-l-H,i„  — 

■■WwnfvT 

X 

Mereuiy _ _, 

X 

X 

X 

MOuiyMno  Bv 

X 

(2- 

<MovQ8nMn0^ 

> 

Molhytonfl 

X 

X 

X 

cNovfcto. 

Molnylotnyl 

X 

ketone. 

Motytadanum 

X 

X 

Nicfcal 

X 

X 

X 

PC8«    _. 

X 

X 

X 

X 
X 

rwRoCniOiO- 

X 

X 

X 

Setanium . 

X 

TekactHORMtiy. 

X 

lene. 

ToKSphene — 

X 

X 

X 

Trichlofoeltiylane.. 

X 

X 
X 

umiiuiuiJiiiiui 

Tricreaol 

X 

phoaphala. 

Vinyl  cNortde 

X 

zmc 

X 

X 

X 

Environmental  Profiles 

During  1984  and  1985.  the  Agency 
collected  data  and  information  from 
published  scientific  reports  on  the 
toxicity,  persistence,  means  of  transport 
and  environmental  fate  of  these  SO 
pollutants.  EPA  also  developed 
information  on  their  occurrence  and 
concentration  in  sewage  sludge  by 
analyzing  the  sludge  of  43  to  45  pubtidy 
owned  treatment  works  (POTWs) 
(depending  on  the  pollutant)  in  40  dtie* 
("Fate  of  Priority  PoUutanU  in  Poblidy 
Owned  Treatment  Works"— the  "40  City 
Study" — R^erence  number  36).  The 
sludge  data  from  the  "40  City  Study" 
consist  of  concentrations  of  40  . 
pollutants  (12  metals,  six  base  neutral 
organic  compounds,  six  volatile  organic 
compounds,  nine  pestiddes.  and  seren 
polychlorinated  biphenyls — PCBs)  in 
sludge  analyzed  from  the  target  POTWs. 

Using  this  information  on  the 
occurrence  and  conoentratiaa  of 
pollutants  in  sewage  sludge,  dieir 
toxidty  and  persistence,  the  pathways 
by  which  the  pollutants  travel  through 
the  environment  to  a  receptor  ofganism 
(plant  "nimpl,  or  human),  Ae 
mechanisms  that  transport  or  bind  the 
pollutants  in  the  pathway,  and  the 
effects  of  the  poUatants  on  die  target 
organism.  EPA  made  a  preliminary 
assessment  of  the  likelihood  that  each 
pollutant  would  adversely  affed  human 
health  or  the  environment  For  this 
analysis,  EPA  relied  on  simple  screoiing 
models  and  calculations  to  preifid  the 
concentration  of  a  poDatant  diat  would 
occur  in  surface  or  ground  water,  soil, 
air,  or  food.  EPA  then  compared  the 
predided  concentration  with  an  Agency 
human  health  criterion,  such  as  a 
drinking  water  standard  promulgated 
under  the  Safe  Drinking  Water  Act  to 
determine  whedier  the  poQutant  coold 
be  expeded  to  hare  an  adverse  eChcl 
on  fainnan  health.  For  purposes  of  diis 
initial  screening,  EPA  assmned 
oonditiaBS  that  would  maximize  the 
pollutant  exposure  of  an  iadividari. 
animal  at  a  plant  as  well  as  the  worst 
possible  pollutant-related  effects. 

Based  on  the  fadors  previoosty  listed 
(concentration,  toxidty.  persistence, 
eta),  H*A  "scared"  eadi  pollutant  and 
ranked  them  for  more  rigorous  analysis. 
EPA  exduded  two  categories  of 
pollutants  for  further  evaluation.  First 
EPA  exduded  pollutants  which,  thai 
compared  to  a  simple  index,  presented 
no  risk  to  human  health  or  the 
enviroimient  at  the  highest 
concentration  that  the  Agoicy  found  in 
the  "40  City  Study"  or  in  other  available 
data  bases.  Second.  EPA  deferred 
consideration  of  pollutants  for  whidi 
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there  were  no  EPA  human  health  criteria 
or  there  were  insufficient  data. 

Information  on  each  pollutant,  the 
simple  screening  models  an  calculations 
used  to  describe  the  pollutant's  path 
through  the  environment,  and  the 
indices  used  to  evaluate  the  pollutants 
are  compiled  in  an  "environmental 
profile"  for  each  pollutant.  The  summary 
of  the  environmental  profiles  is  listed  as 
Reference  number  41  in  Part  XIII  of  the 
preamble. 

Table  in-2  shows  the  pollutants  EPA 
did  not  analyse  further  because  the 
pollutant  did  net  exceed  an  EPA  human 
health  or  environmental  criterion  at  the 
highest  concentrations  shown.  The 
Agency  invites  commenters  to  submit 
any  municipal  sewage  sludge  data,  that 
shows  higher  concentrations  of  the 
pollutant  than  those  shown  in  the  Table 
III-2.  In  addition,  the  Agency  would  like 
any  documented  evidence  which  would 
contradict  the  Agency's  conclusion  that 
at  the  concentrations  shown  in  Table 
in-2,  these  pollutants  would  not  cause 
adverse  human  health  or  environmental 
effects.  The  pollutants  listed  in  Table 
01-2  are  included  in  the  list  of  pollutants 
for  which  eligible  POTWs,  complying 
with  the  requirements  in  Part  503.  may. 
under  40  CFR  Part  403,  apply  for 
authorization  to  grant  removal  credits  to 
their  industrial  dischargers  (see  Table  12 
in  1 503.72). 

Table  hi-2.— Fo(xutants  That  Were 
evaujateo  ano  rxjno  not  to  tnter- 
FERE  With  Sewage  Sludge  Use  or 
Disposal 


CNordww.. 

ChfoiTiiuni .. 

Coanr_-_ 
CywUa>_ 


2.4- 

OlcMoiO- 


Fhio»Us>. 


MonoW  OMT  OSM  N.  HI  ground 

mm  (12  mg/kg). 
MonoMI  ow  Ctass  H,  III  ground 

«Mlsr  (1.4M.7  mg/kg). 
mdnsrsBow  (1.427  mg/lig). 

Martwling.  MoneM  (2.686.6  mg/ 

kg). 
DMribuSon  and  MwkMIng   (2.56 

mg/kg). 
MonoM  (7.16  mg/kg). 


L«id  AppfcaMon.  OMribuSon 
MsfhaSng  (736.7  mg/kg). 

IndnsrsSon  (OM  mg/kg). 

Land  Applcaion,  DiiiiiuSuii 
IKartiaSng  (8.700  mg/kg). 


Table  tll-2.— Poluitamts  That  Were 
Evaluated  and  Found  Not  To  Inter- 
fere With  Sewage  Sludge  Use  or 
DiSf>08AL— Continued 


PoNutanta 


Oapoaai  practice  (concantration) 


MonoM  (0.63  mg/kg). 

Molybdanum J  MonolW  (40  mg/kg). 

Nichat MonoM  OMr  Oaia  11.  IH  ground 

watar  (682.7  mg/kg). 
PantacWoro-        Land  A^fitatten,  OitUbtMon  and 

MartiaSng  Oa43^mg/k0. 
MonoM  (82.06  mg/kg). 
Salanium .j  MonoM.   Incinwilon   (4.86   mg/ 

kg). 
TalracMoroeth-     OisMbuton  and  MafkeOng  (13.07 

mg/kg). 
Zmc -4  MonoM.  mdnaratton  (4.580  mg/ 

kg). 


'ExpoauM 


Iha  oonoamratfona 

lof 


in 

thai  thaaa  poMuiania.  at 
do  not  Martaia  wtih  the 


Table  III-3  shows  the  pollutants  for 
which  a  lack  of  data  precludes  the 
Agency  from  proposing  numerical  limits 
at  this  time,  llie  Agency  also  solicits 
information  from  commenters  on  these 
pollutants  in  order  to  evaluate  them  for 
future  rulemaking  proceedings. 

Table  HI-3.— Pollutants  Deferred 
Because  of  Insufficient  Data 


PoNutants 

Oapoaai  pracUoe 

Benzo(a)  anlhraoana 

Land  KHXicatloa 

distribulion  snd 

Bis(2-«lhyttw)(0  phthalata.. 

Dislributfon  snd 

fiMilMfing. 

Chtoflnatad  dbanzo- 

Und  application. 

dKJxintt. 

dMnbuttonand 

Chlorlnaled  dlbenzo- 

Land  appNcatton. 

lurana. 

cMafeNMJliuft  and 

fnaniattng,  ntonofHts. 

CotMN 

Landappttcation. 

dMi^Millon  and 

maniaanQ,  monofiRs. 

Methylana  t)ia  (2- 

Land  ^ipHcatlon. 

chloroanlin^ 

dtetribulion  and 

fnartiattnQ. 

Melhylata  chkxkte 

Land  appicatton. 

dtotilbutfon  and 

martiating,  monofUta. 

M0ttiytoM  kfllofw .»..».»... 

MonoWli. 

LandappNcation. 

martiaiinQ. 
Land  application. 

Tricreaol  phoiphata 

dMfttNilion  and 

fnackatinQ. 

VinvtChlanda   _ 

Ifictnufatifln 

Recently,  the  Agency  established 


human  health  criteria  for  methylene 
chloride  and  methylethy  ketone. 
Therefore,  these  two  pollutants  are 
likely  to  be  included  on  a  list  of 
pollutants  to  be  considered  for  future 
rulemaking  proceedings. 

When  EPA  initiated  these  pollutant 
assessments  in  1984,  the  Agency  did  not 
include  dioxin  as  a  pollutant  which  it 
evaluated  for  this  rule.  At  that  time.  EPA 
lacked  the  data  required  to  assess 
numerical  limitations  for  dioxin  in 
sludge.  Adequate  data  were  not 
available  on  the  levels  of  dioxin  or  its 
pervasiveness  in  sewage  sludge. 

The  Agency  did  not  analyze  sludge  for 
dioxins  as  pari  of  the  "40  City  Study" 
because,  at  the  time  the  samples  were 
collected  (1979-1980),  methodologies  did 
not  exist  for  analjrzing  trace  quantities 
(parts  per  trillion)  of  dioxins  in  sewage 
sludge.  Because  better  analytical 
methods  now  exist,  the  Agency  is 
collecting  sewage  sludge  samples  for 
dioxins  analyses  as  part  of  die  Nati<mal 
Sewage  Sludge  Survey  (see  discussion 
later  in  this  part  of  the  preamble). 

When  the  analyses  of  the  sewage 
sludge  samples  are  complete,  EPA  will 
use  the  National  Sewage  Sludge  Survey 
data  and  recent  scientific  studies  to 
propose  numerical  limits  for  dioxins.  In 
the  interim,  as  explained  later  in  the 
preamble,  the  Agency  is  limiting  the 
emission  of  dioxins  from  sewage  sludge 
incinerators  by  proposing  a  limit  on  total 
hydrocarbons. 

Table  III-4  lists  die  28  pollutants  for 
which  the  Agency  is  proposing 
numerical  limits  when  a  particular 
method  of  use  or  disposal  is  employed. 
The  pollutants  hi  Table  III-4  will  be 
eligible  for  removal  credits.  In  addition 
to  die  pollutants  listed  in  Table  III-2  and 
Table  III-4,  all  organic  pollutants  for 
which  categorical  standards  have  been 
promulgate  by  the  Agency  and  for 
which  the  Agency  has  developed 
numerical  limits  will  also  be  eligible  for 
removal  credits  if  the  sewage  sludge  is 
disposed  of  by  incineration.  The 
rationale  for  this  aiqnoach  is  discussed 
in  connection  with  Subpart  H  of  the  rule 
(§9  503.70  dirough  503.72)  in  Part  IX  of 
the  preamble. 
aaxMo  CODE 
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TABI2  III-4 
POLUDTAMTS  FOR  WHICH  SPECIFIC  NUMERICAL  LIMITS  ARE  PROPOSED 
Pollutants L& C-SJH HZ SD 1 


Aldrin         X 

Arsenic       X 

Benzena 

Benzo(a|       X 
pyrene 

Beryllium 

Bis  (2- 
ethyl  - 
hexyl)- 
phthalata 

Cadmiiia      ,JI 

Chlordana   •   Ji 

Chromium  jjv  V  ^  J^t 

DDD,  DDE,       at 
DDT 

Dieldrin      X 

Dimethyl      X 
nitrosamina 

Heptachlor     X 

Hexachlo-   ,   X 
robansanai  ; 

Haxachlo*     X 

robuta- 

diana 


X 
X 


X 
X 
X' 


X 

X 
X 


Mf  «>._-. 


■:X'     ::;;:   'X- 

■■■■■■'  X 

W:i::r^- -':''. 

J      X 

■"i'.-.v-.  :-xVy. 

■'X 

1... 


X 


Laa«i 
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Pollirfcanta 

Lindane 

Mercury 

MolybdenuB 

Nickel 

PCB 

Selenium 

Toxaphene 

Trichloro- 
ethylene 

Total 
hydrocar- 
bons^ 

Zinc 


P  i  M 


X 
X 
X 

X 
X 
X 
X 
X 


X 
X 

X 
X 

X 
X 


X 

X 

X- 

X 

X 

X 


SB. 


X 

X 

X 
-X 

X 

X 


X 
25 


-Xv 

22 


^Total  hydrocarbon  —  i— ioiw 
the  eBisslons  of  an  incinerator 


18        18     8 
all  organic 


in 


KEY: 


LA  refers  to  land  application 

D  t  M  refers  to  distribution  and  marketing 

MF  refers  to  sludge-only  landfill  (aonofill) 

SO  refers  to  surface  disposal 

Z  refers  to  incineration 


Use  Of  The  "40  City  Study"  Data  Base 

As  discussed  earlier  in  this  part  the 
Agency  relied  on  the  "40  City  Study" 
data  as  the  primary  source  of 
information  on  the  pollutant 
concentrations  in  municipal  sewage 
sludge.  At  this  time,  the  "40  City  Study" 
provides  the  most  comprehensive  and 
best  documented  nationwide  data  on 
the  concentration  of  pollutants  in 
sewage  sludge. 

EPA  recognizes  several  deHciencies  in 
using  the  "40  City  Study"  data.  Key 
among  them  is  the  fact  that  data  on  final 
processed  sewage  sludge  is  generally 
not  available  from  the  "40  City  Study." 
The  Study  was  designed  not  to  assess 
the  quality  of  the  sewage  sludge  leaving 
a  POTW,  but  to  determine  the  fate  of 
section  307(a)(1)  priority  toxic  pollutants 
entering  the  POTW.  Moreover,  some 
sludge  samples  were  taken  at  points 
witMn  the  POTW  prior  to  final  sewage 
sludge  processing.  However,  the  Study 
did  include  information  that  enabled  die 
Agency  to  estimate  the  final  diy  weight 
of  pollutants  in  the  sewage  sludge 
leaving  the  POTW. 

Another  deficiency  of  the  "40  City 
Study"  is  that  the  data  were  collected  in 
1979  and  in  1980.  At  that  time,  analytical 
methods  for  measuring  orgetnic  pollutant 
concentrations  in  materials  with  high 
suspended  solids  content  were  in  their 
infancy.  Today,  the  analytical  methods 
are  far  more  precise  and  analyses  of 
materials  with  high  suspended  solids 
content  are  conducted  routinely  by 
many  laboratories. 

A  third  deficiency  in  using  the  "40 
City  Study"  data  is  that  the  data  may 
not  reflect  the  current  sludge  quality. 
The  data  were  collected  prior  to  the 
implementation  of  many  pretreatment 
programs.  In  cities  where  pretreatment 
programs  have  been  implemented, 
particularly  for  metals,  the 
concentrations  of  metals  in  sewage 
sludge  may  be  lower  than  those  shown 
in  the  "40  City  Study".  On  the  other 
hand,  treatment  works  may  find  that 
their  sewage  sludge  contains  higher 
concentrations  of  organic  pollutants 
because  more  organic  wastes  are 
discharged  into  municipal  sewers  as 
limits  are  imposed  on  the  disposal  of 
liquid  hazardous  wastes. 

Although  other  data  sources  of 
sewage  sludge  quality  are  available, 
these  other  data  sources  are  also 
deficient.  EPA  has  been  unable  to  use 
these  for  a  number  of  reasons.  Some 
data  were  drawn  from  too  narrow  a 
geographic  area  or  were  drawn  from 
POTWs  of  a  particular  size.  Frequently, 
these  data  were  not  collected 
systematically  and  di^erent  sampling 
and  analytical  protocols  were  used  in 


the  same  survey.  In  addition,  many  of 
these  other  data  were  collected  prior  to 
the  "40  City  Study"  data. 

EPA  beheves  that  based  on  currently 
available  information,  the  "40  City 
Study"  data  are  the  appropriate  data  on 
whidi  to  base  its  proposal.  Although 
these  data  were  obtained  nearly  ten 
years  ago,  analyses  of  recent  data 
subinitted  by  the  Association  of 
Metropolitan  Sewerage  Agencies 
suggest  that  the  "40  City  Study"  data, 
particulariy  for  metals,  provide  a 
reasonable  basis  for  developing  a 
proposal  (see  Reference  number  36). 
However.  EPA  believes  diat  die  "40  Gty 
Study"  data  need  to  be  supplemented  to 
Support  the  final  regulation.  Therefore, 
EPA  is  conducting  a  National  Sewage 
Sludge  Survey  to  provide  a  current  and 
a  reliable  data  base  that  will  be  used  to 
set  pollutant  limits  for  a  limited  number 
of  practices,  to  better  assess  the  risks  of 
sewage  sludge  disposal  practices,  and  to 
evaluate  the  impact  of  the  rule.  The  data 
base  will  also  be  used  in  developing  a 
list  of  pollutants  bom  which  the  Agency 
will  select  additional  pollutants  for 
further  analyses  and  potential  regulation 
under  section  405(d)  of  the  CWA. 

The  results  from  the  National  Sewage 
Sludge  Survey  are  necessary  for  a 
number  of  essential  analyses  required 
before  promulgation  of  the  final 
regulation.  In  establishing  numerical 
limits,  the  Agency  needs  the  pollutant 
concentration  data  from  the  National 
Sewage  Sludge  Survey  to  determine  the 
level  of  risk  posed  by  current  sludge 
quality  cmd  current  use  or  disposal 
methods.  EPA  must  also  have  the  data 
fitim  the  Survey  to  test  the 
reasonableness  of  its  analyses  and 
regulatory  approach.  Some  areas  of 
concern  include  the  accuracy  of 
anticipated  risks  and  analyzed 
characteristics  of  increased  incidence  of 
disease  in  proximity  to  particular  use  or 
disposal  methods.  This  information  will 
assist  the  Agency  in  further  evaluating 
today's  regulatory  approach. 

In  addition,  as  will  be  explained  later 
in  the  preamble,  the  Agency  is  proposing 
to  use  current  sludge  quality  as  the  basis 
of  the  numerical  limits  when  sewage 
sludge  is  applied  to  non-agricultural 
land  and  when  sewage  sludge  is 
disposed  of  on  surface  disposal  sites 
because  insignificant  adverse  health 
impacts  are  anticipated  from  these  use 
and  disposal  methods.  The  National 
Sewage  Sludge  Survey  may  show  that 
other  use  or  disposal  methods  have  a 
similar  insignificant  impact.  In  that  case, 
the  Agency  may  conclude  that  the 
numerical  limits  for  other  use  of 
disposal  methods  should  be  based  on 
current  sludge  quality. 


The  results  of  the  Survey  will  also  be 
used  to  assess  the  potential  shifts 
among  the  various  use  or  disposal 
methods  as  a  result  of  today's  proposal. 
The  effect  of  today's  proposal  is  an 
important  element  in  determining  how 
to  implement  the  regulation.  For 
instance,  if  there  is  likely  to  be  only  a 
slight  impact  from  a  particular  numerical 
limitation,  immediate  implementation 
may  be  appropriate.  If,  on  the  other 
hand,  wide  shifts  in  current  methods  of 
use  or  disposal  are  anticipated  from  the 
numerical  limits,  it  might  be  appropriate 
to  assist  the  POTWs  in  the  development 
of  more  stringent  pretreatment  limits  for 
their  industrial  dischargers  or  in  the 
adoption  of  alternative  use  or  disposal 
methods. 

In  collecting  data  for  the  survey.  EPA 
is  sending  a  questionnaire  to  a  random, 
stratified  sample  of  479  POTWs 
employing  secondary  or  advanced 
wastewater  treatment  processes  and  is 
sampling  the  sludge  from  a  subset  of  the 
479  POTWs  receiving  a  questionnaire. 
The  statistical  sample  is  designed  to 
produce  a  statistically  unbiased  national 
estimate  of  the  volume  of  POTW- 
generated  sewage  sludge,  the  frequency 
with  which  particular  pollutants  occur  in 
sewage  sludge,  and  the  concentrations 
of  the  pollutants  found  in  the  sewage 
sludge  analyzed.  The  sample  is  also 
constructed  to  allow  separate  analysis 
by  four  POTW  size  groups  as  measured 
by  wastewater  flow  (less  than  1  million 
gallons  per  day — mgd.  between  1  and  10 
mgd,  between  10  and  100  mgd  and  over 
100  mgd)  and  by  five  use  or  disposal 
practices  (land  application,  distribution 
and  marketing.  monofiUs.  incineration, 
and  others,  primarily  municipal 
landfills). 

An  EPA  representative  is  taking  the 
sample  and  contract  laboratories  are 
analyzing  each  sample.  The  sampling 
protocol  is  based  on  the  procedures  in 
EPA's  protocols  for  sampling  and 
analysis  (see  Reference  numbers  51  and 
55).  The  protocol  includes  procedures  for 
selecting  and  documenting  the  sampling 
point,  handling  and  preservation, 
labeling,  transmitting  the  sample  to  the 
laboratory,  and  chain-of-custody. 

The  suite  of  400  pollutants  to  be 
analyzed  include  those  pollutants  on  the 
CWA  section  307(a)  list  of  pollutants, 
those  toxic  compounds  highlighted  in 
the  Domestic  Sewage  Study,  and  those 
Resource  Conservation  and  Recovery 
Act  Appendix  Vin  compounds  for  which 
analytical  methods  have  been 
developed.  The  chemical  analysis  of  the 
sludge  samples  will  be  performed  using 
standard  EPA  methods  for  conventional 
and  organic  pollutants  and  Method  8290 
for  dioxin  developed  by  EPA's  Las 
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Vegas,  Nevada  Environmental 
Monitoring  Systems  Laboratory.  These 
protocols  spadfy  sewage  shidge  matrix 
clean  op  by  ge!  permeation 
diromatograpfay  followed  by  the  use  of 
gas  chromatography-mass  spectrometry 
(GC/MS)  together  with  isotope  dilution. 
These  methods  provide  better 
performance  in  terms  of  detection, 
precision,  and  accnracy  than  other  GC/ 
MS  prooedhires.  Further  information  on 
the  National  Sewage  Shadge  Survey, 
indudkig  the  sampling  protocols  and  the 
questionnaire  may  be  found  in  the 
supporting  statement  for  the  survey  (see 
Reference  number  81). 

When  completed,  aO  survey  reports 
and  odier  analyses  based  on  survey 
data  will  be  placed  in  the  Regulatory 
Reoofd  in  a  masked  form  to  protect  any 
information  daimed  to  be  conildentiaL 
EPA  will  notice  the  availability  of  the 
data  and  make  it  available  to  tiie  pnbUc 
Depending  on  the  results  of  the 
analyses,  the  Agency  may  re-open  the 
comment  period  on  today's  praposaL 

Covassifle  of  IW  Proposal 

Today's  propoaal  covers  those 
poDntants  and  practices  for  whidi 
sufl5k:ient  information  is  avaflable  for 
the  Agency  to  establish  numerical  limits, 
management  practices,  and  other 
requirements  diat  will  protect  public 
health  and  the  environment  from 
reasonably  anticipated  adverse  affects 
of  eadi  pollutant.  The  Agency 
recognizes  that  today's  proposal  is  not 
comprehensive.  The  rule  does  not 
establish  numerical  limits  for  all 
pcrflutants  or  for  radioactive  shidge  that 
may  interfere  with  the  use  or  disposal  of 
sewage  sludge. 

Section  405(d)  of  the  CWA 
specifically  contemplates  a  phase 
approach  to  establishing  numerical 
limits  for  sludge  pollutants.  Moreover, 
section  405(dK2){D)  of  the  CWA  also 
provides  that  "(F]rom  time  to  time,  but 
not  less  often  than  every  2  years,  the 
Administrator  shsU  review  die 
regulation  *  *  *  for  the  purpose  of 
identifying  additional  toxic  pollutants 
and  promulgating  regulations  for  sudi 
pollutants*  *  *"  The  National  Sewage 
Sludge  Survey  wiD  be  used  by  the 
Agency  to  identify  additional  pollutants 
in  sewage  shidge  that  may  interfere  with 
the  safe  use  or  disposal  of  the  sludge. 
From  this  Ust  of  pollutants,  the  Agency 
will  initiate  rulemaking  processes  to 
increase  the  coverage  of  this  Part  603 
rule.  EPA  is  today  proposing  the 
regulation  called  for  by  section 
406(dK2NA).  Additional  pollutants  not 
identified  at  this  time  will  be  regulated 
in  the  second  phase  required  by  section 
405(d)(2)(B). 


The  first  step  in  the  process  is  to 
determfaie  if  diere  is  an  EPA-derlved 
human  health  criterion  for  the  polhitant 
For  those  pdhitants  that  have  human 
healdi  criteria,  die  Agency  will  gadier 
sufficient  data  to  evahiate  the  pollutants 
using  exposure  assessment  models  and 
analytical  techniques  EPA  has 
developed  for  assessing  the  aggregate 
effects.  The  analytical  tediniques  are 
discussed  in  the  next  two  parts  of  the 
preamble.  If  sufficient  data  are  available 
on  a  pollutant  tlie  Agency  will  use  the 
exposure  assessment  models  to  make  a 
determination  as  to  wdiedier  the 
pollutant  may  hiterfere  with  the  safe  use 
and  disposal  of  sewage  shidge  at  the 
concentrations  shown  in  the  National 
Sewage  9ndge  Survey.  If  die  pollutant 
does  not  pose  an  unreasonable  human 
healdi  or  environmental  risk,  the  Agency 
would  propose  diat  the  pdhitant  be 
added  to  die  Ust  of  pollutants  cUgiUe  for 
removal  credits.  If,  based  on  the 
exposure  assessment  models,  the 
poUutant  presents  an  unreasonable 
human  health  or  environmental  risk,  the 
Agency  would  propose  numerical  limits 
for  the  pollutant  appropriate  to  a 
particular  method  of  use  or  disposal. 
Where  die  Agency  has  not  developed  a 
human  health  criterion  for  a  pollutant 
EPA  woM  begin  to  develop  the  data 
and  information  necessary  to  establish  a 
human  health  criterion  for  the  pollutant 
consistent  with  die  need  for  and  priority 
of  other  pollutants.  The  process  is  time- 
consuming  partlcnlariy  if  the  Agency 
also  must  dievelop  a  human  health 
criterion. 

The  Agency  is  soliciting  pabUc 
comment  on  the  way  in  wUch  it  will 
expand  the  coverage  of  pollutants 
included  in  the  Part  503  rule.  If  there  are 
pollutants  that  are  not  covered  in  this 
rule  that  should  receive  immediate 
attenticm  in  future  rulemakings,  such  as 
dioxins  and  asbestos,  the  Agency  will 
consider  any  suggestions  that  are 
offered. 

PART  IV:  EXPOSURE  ASSESSMENT 
MODELS 

Introducttoo 

EPA  adapted  existing  models  and 
developed  new  models  to  determine  the 
concentration  of  sludge-borne  pollutants 
that  may  be  applied  to  the  land,  placed 
in  sludge-only  landfills  (monofiUs),  or 
incinerated  writhout  exceeding  human 
health  or  environmental  criteria 
(Reference  numbera  48,  56,  and  66).  The 
modds  simulate  the  movement  of 
pollutants  into  and  through  the 
environment  with  a  series  of 
mathematical  equations  or  algorithms. 
These  equations  or  algorithms  link  the 
pollutant  disposal  or  release  rates  to  the 


concentration  of  the  pollutant  that 
moves  into  the  air.  water,  or  terrestrial 
medium  and,  sobsaquently.  reaches  a 
target  organism  (i.«.,  plants,  animals, 
and  humans).  Each  algorithm  in  a  model 
represents  one  exposure  pathway 
dutm^  which  shidge-bome  polhitants 
enter  and  pass  diroagh  or  effect  an 
environmental  medium. 

The  target  organism  is  a  moat  exposed 
individual,  plant  or  animal  (MEI)  that 
remains  for  an  extended  period  of  time 
at  or  adjacent  to  the  site  where  the 
maximum  exposure  occurs.  The  models 
calculate  individual  pollutant  exposure, 
relying  on  certain  fixed  assumptions 
about  the  exposure  route.  For  example, 
the  models  assume  inhalation  of  20 
cubic  meters  of  air  per  day  and  an 
average  individual  diet  and  two  liters  of 
drinking  water  per  day.  Odier 
assumptions  included  tai  the  models  are 
the  kication  of  the  MEI  relative  to  the 
site  wbora  die  sludge  is  placed  and  the 
source  of  food  in  die  diet  of  die  MEL 
The  same  duration  of  exposure  is  used 
as  that  assumed  in  developing  the 
applicable  human  health  or 
environmental  toxicdogical  criteria 
(allowable  doses).  For  example,  where 
cancer  risks  are  evaluated,  the  MEI  is 
assumed  to  be  continuously  exposed  for 
70  years. 

The  Agency's  Science  Advisory  Board 
(SAB)  reviewed  die  models  but  not  the 
specific  values  included  in  the  model 
algorithms  or  the  way  in  which  the 
models  were  used  to  calculate  the 
proposed  numerical  limits.  The  major 
comments  of  the  Board  are  discussed  in  ' 
conjunction  with  each  of  the  models 
below.  The  complete  report  of  the  SAB 
is  listed  in  Part  xm  of  the  preamble. 

The  Agency  selected  the  appropriate 
numerical  values  for  the  parameters  in 
the  algorithms  of  each  model,  translated 
the  models  into  computer  programs,  and, 
where  appropriate,  used  the  models  to 
calculate  the  numerical  limits  in  today's 
proposals,  llie  following  sections 
discuss  die  models  that  die  Agency  used 
to  assess  the  concentrations  of  the 
pollutants  reaching  the  MEI  when 
sewage  sludge  is  (1)  applied  to  the  land 
used  in  the  production  of  agricultural 
commodities,  (2)  distributed  and 
marketed,  (3)  landfilled  in  monofills.  and 
(4)  incinerated. 

In  addition,  the  Agency  is  developing 
an  exposure  assessment  model  to  be 
used  in  determining  the  fate  of 
pathogenic  organisms  in  the 
environment  and  in  determining  the 
concentration  of  pollutants  that  may 
reach  target  organisms  when  sewage 
sludge  si^ace  disposal  site  is  the 
method  of  disposal  When  the  models 
are  completed,  the  Agency  will  make 
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them  available  for  public  review  and 
comment 

The  followring  diacussion  provides  an 
overview  of  the  concepts  CPA  uaad  in 
developing  the  models.  In  this 
discussion  and  in  other  parts  of  the 
preamble.  EPA  points  out  particular 
areas  of  uncertainty  on  which  the 
Agency  would  like  the  public  to  focus  its 
attention  and  comments.  Full 
descriptions  of  the  models  are  presented 
in  the  Technical  Support  Documents 
prepared  in  conjunction  with  today's 
proposal  (Refemice  numbers  56. 57,  and 
68). 

During  the  comment  period,  EPA.  wiU 
solicit  the  assistance  of  experts  in  the 
review  of  the  scientific  and  technical 
bases  of  the  proposal  Hk  e^qierta  may 
include  the  Agency's  Science  Advisory 
Board,  die  W-170  Committae, 
representatives  of  academia,  and/or 
scientific/technical  bodies  witb 
expertise  in  the  areaa  covered  by  this 
proposal 

ApplicatkM  Of  Sewage  ^Ud(ge  To 
^ricultural  Lands 

To  determine  the  concentration  of  a 
pollutant  reaching  a  target  organism 
when  sewage  sludge  is  used  in  the 
production  of  agricultural  commcditiea, ' 
the  mathematical  models  consider  the 
likely  exposure  to  the  target  organism 
fitun  soil  food,  air,  surface  water,  and 
ground  water.  The  pathways  induded  in 
the  model  are  identified  in  Table  IV-1. 

Table  IV-t.— Pathways  Modeled  for 
THE  Land  Application  of  Sewage 
Sludge. 


Table  IV-1.— Pathways  MooeiED  for 
THE  Land  Application  of  Sewage 
Sluoge— Continued 
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In  assessing  the  amount  of  pollutant 
exposure  that  an  individual  receives 
from  food,  the  Agency  assumed  that  the 
MEI  obtains  a  substantial  portion  of  his 
diet  from  agricultural  crtrps  that  are 
grown  or  fi^om  animals  that  are  raised 
on  sludge-amended  soils. 
Approximately  2.5  percent  on  an 
average,  of  the  MEI's  vegetables,  grains, 
and  animal  products  is  assumed  to  be 
raised  on  sludge-amended  soils 
depending  on  the  pathway.  This 
compares  to  the  0.QZ5  percent  for  an 
average  American  consumer.  In 
assessing  the  amount  of  pollutant 
exposure  frvm  inhalation  and  from 
ingestion  of  water  or  soil,  the  Agency 
assumed  the  MEI  resides  on  the 
property  receiving  the  sludge. 

Afi  pathways  were  evaluated  for  at 
least  some  of  the  pollutants  in  Table  m- 
4.  Limitations  in  available  data 
prevented  the  Agency  from  evaluating 
each  pollutant  in  every  pathway.  The 
Technical  Support  Document  for  Land 
Apphcation"  (Reference  Number  57) 
includes  a  matrix  that  shows  the 
pollutant  loading  rates  for  each 
padiway.  That  pathway  for  a  poUutant 
which  results  in  the  most  stringeiU 
numerical  limits  is  the  pathway  selected 
by  the  Agency  for  assessing  the 
exposure  to  the  MEI  and  for  establishing 
the  proposed  numerical  limits.  That 
pathway  is  reCened  to  as  the  "critical 
pathway". 

All  pathways,  except  those  involving 
ground  water  and  air  (Pathways  12W 
and  12A),  assume  the  mixing  of  sludge 
with  15  centimeters  (i.e..  6-inch  plow 
depth)  of  the  surface  soil  layer  (having  a 
mass  of  2  million  kilograms  per  hectare). 
This  allows  conversioas  between 
poUutaat  coacentratioos  in  soil  (in  mass 
of  contaminant  per  unit  mass  of  soil) 
and  pollutant  loadings  rate  (in  mass  of 
contaminant  per  hectare  of  land). 

After  first  detennining  the  poUutant 
concentration  in  the  soil  that  would  be 
aUowed  (i.e.,  the  maximum  poUutant 
concentratioa  in  the  sail  that  when 
taken  up  by  a  plant  and  eaten,  does  not 
produce  undue  risk)  for  a  particular 
pathway,  tha  model  determines  the 


allowable  poUutant  loading  limit  in  one 
of  two  ways.  For  metals,  the  model 
determines  the  cumulative  poUutant 
loading  limit,  the  total  quantity  of  metal 
consistent  with  no  undue  risk.  This 
equals  the  aUowaUe  poUutants 
concentration  in  the  soil  multiplied  by 
the  mass  of  the  soil  in  the  top  15 
centimeters  of  a  hectare  of  land.  The 
Agency  assioned  that  metals  remain  in 
the  sludge-soil  matrix  and  that  over 
time,  metals  do  not  become  more 
biologically  available  to  plants. 

Fot  organics,  the  model  determines  an 
aimual  pollutant  loading  limit  (in 
kilograms  per  hectare  per  year)  by 
considering  the  rate  of  loss  or  decay. 
The  model  assumes  that  the  quantity  of 
an  organic  poDutant  lost  per  year  is 
direcdy  proportional  to  the  quantity 
present.  With  steady  annual 
applications,  the  concentration  of  a 
poUutant  graduaUy  approaches  a 
plateau  at  which  the  quantity  lost  each 
year  equals  the  quantity  appUed.  The 
annual  pollutant  loading  rate  is 
determined  such  that  the  concentration 
levels  off  at  the  allowable  soil 
concentration  when  sewage  sludge  is 
applied  over  a  long  period  of  time. 

For  the  plant  toxidty  and  soil  biota 
pathways  (Pathways  7  and  8),  the 
Agency  spedfied  an  aUowable  pollutant 
concentration  in  the  soU,  which  is  the 
concentration  that  wiU  not  cause  plant 
and  soU  biota  toxicity.  This  value  was 
derived  frtim  scientific  data  relating 
plant  and  soU  biota  toxicity  to  soil 
contaminant  levels.  Thus,  the  aUowable 
poUutant  load  for  these  pathways  is  that 
load  which,  after  dilution  with  15 
centimeten  of  soil  does  not  exceed  the 
threshold  value. 

For  the  pathways  intended  to  protect 
livestock  from  toxidty  (Pathways  5  and 
6),  the  Agency  evaluated  livestock 
toxicity  data  to  estimate  the  maximum 
allowable  poUutant  concentration  in  the 
feed  or  sludge-soil  mixture  that  would 
not  be  tcxic  to  an  animal.  Livestock 
indudes  all  herbivores  found  in  the 
agricultural  or  forest  setting,  induding 
domesticated  grazing  animals,  birds, 
rodents,  etc  The  Agency  assumed  that 
the  livestock  only  consumed  feed  grown 
on  sludge-amended  pastures,  in  the 
pathway  involving  the  uptake  of  a 
pollutant  from  the  soil  into  the  feed  crop 
(Pathway  5),  the  aUowable  poUutant 
concentratioa  ia  the  soU  is  the  quotient 
of  the  allowable  poUutant  concentratioa 
in  the  feed  and  the  estimated  plant 
uptake  factor  (partition  coefficient). 

In  the  pathway  involving  direct 
ingestioa  of  the  contaminated  soil  by  an 
animal  (Pathway  6),  eight  percent  of  the 
animal's  diet  is  assumed  to  be  sludge- 
amended  soil  that  is  inddentaly 
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ingested  by  livestock  while  grazing. 
Here,  the  allowable  pollutant 
concentration  in  the  soil  is  the  allowable 
feed  concentration  divided  by  the 
fraction  of  the  diet  that  is  soil. 

For  the  pathway  involving  predators 
of  soil  biota  (Pathway  9).  the  Agency 
evaluated  toxicity  data  to  estimate  a 
pollutant  concentration  in  soil  biota  that 
would  not  be  toxic  to  birds.  For  this 
pathway,  the  predator's  diet  is  assumed 
to  be  composed  entirely  of  soil  biota 
from  the  sludge-amended  soil  The 
allowable  poUutant  concentration  in  the 
soil  is  the  quotient  of  the  allowable 
pollutant  concentration  in  soil  biota  and 
an  estimated  soil  biota  uptake  factor  (or 
partition  coefficient). 

The  surface  run-off  pathway  (Pathway 
11)  is  intended  to  protect  beneficial  use 
of  surface  waters  by  detmtnining  the 
pollutant  concentration  in  the  soil  that 
would  not  exceed  a  Water  Quality 
Criterion  for  a  pollutant  if  the  soil  enters 
a  relatively  small  stream.  The  rate  at 
which  the  soil  enters  the  stream  is  based 
on  the  Universal  Soil  Loss  Equation  and 
a  sediment  delivery  ratio.  Water  Quality 
Criteria  are  designed  to  protect  human 
health,  assuming  exposure  through 
consumption  or  drinking  water  and 
resident  fish,  and  to  protect  aquatic  life. 
The  pathway  was  not  a  critical  pathway 
and  therefore  was  not  used  as  a  basis  of 
the  numerical  limits  for  any  of  the 
pollutants. 

In  contrast  to  the  pathways  described 
above,  the  majority  of  the  pathways  are 
intended  to  protect  only  human  health. 
These  include  Pathways  IF.  2F.  3. 4, 10. 
12A.  and  12W,  which  are  discussed 
below  in  ascending  order  of  complexly. 

Pathway  10  evaluates  the  potential  for 
adverse  effects  from  dust  inhalation  by 
a  tractor  driver  during  tillage  operations. 
The  pollutant  concentration  in  the  soil  is 
not  permitted  to  exceed  the  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH)  woriiplace  air  qualitv 
criteria  if  significant  quantities  of  soil 
become  airborne.  Using  the  assumption 
that  the  total  airborne  dust  does  not 
exceed  the  NIOSH  criterion,  this 
pathway  is  not  a  limiting  pathway  for 
any  pollutant 

The  dust  inhalation  pathway  is  the 
only  pathway  that  uses  NIOSH  criteria. 
For  all  other  human  exposure  pathways, 
the  maximum  allowable  intake  is  based 
on  the  following  EPA  health  effects 
criteria:  a  reference  does  (RfD)  for  ncm- 
cardnogens:  a  risk  specific  dose  for 
carcinogens;  a  daily  dietary  intake 
derived  from  the  drinking  water 
standard:  or  a  drinking  water  standard 
(maximum  contaminant  level — MCL). 

The  Agency  evaluated  the  inadvertent 
ingestion  of  soil  by  children  in  Pathway 
2F.  It  is  assumed  that  children  would 


come  into  contact  with  the  sludge- 
amended  soil  when  the  land  was 
converted  to  residential  use  5  years 
after  the  final  application  of  sludge.  It  is 
also  assumed  that  a  sludge-soil  mixture 
is  ingested  at  a  rate  of  0.1  gram  per  day 
for  5  years.  The  allowable  poUutant 
concentration  in  the  soil  is  the  quotient 
rate  of  pollutant  ingestion  that  will  not 
adversely  affect  a  child  and  the  rate  of 
soil  ingestion. 

The  Agency  evaluated  human 
exposure  from  the  consumption  of 
plants  grown  on  sludge-amended  soil 
in  Pathways  1  and  IF.  Both  pathways 
determine  an  allowable  poUutant 
concentration  in  the  soil  based  on  (1)  the 
aUowable  intake;  (2)  an  individual's 
typical  daily  consumption  of  several 
classes  of  sludge-grown  vegetables, 
legumes,  and  grains;  (3)  the  fraction  of 
d^erent  crops  assumed  to  be  grown  on 
sludge-amended  soil:  and  (4)  the  uptake 
of  a  poUutant  by  each  class  of  crop 
(uptake  coefficient).  Pathway  1  is 
intended  to  correspond  to  die  exposure 
of  a  constmier  in  a  region  where  sludge 
is  used  widely  in  the  production  of 
agricultural  crops.  It  assumes  that  2.5 
percent  of  a  consumer's  intake  of  grains, 
vegetables,  potatoes,  legumes,  and 
garden  fruits  comes  from  sludge- 
amended  soU.  Pathway  IF  involves  a 
home  garden  scenario,  with  as  much  as 
00  percent  of  a  consumer's  intake 
coming  from  grains,  vegetables,  and 
potatoes  grown  on  sludge-amended  soU. 
It  is  assumed  that  the  agricultural  land 
is  converted  to  residential  home  garden 
use  5  years  after  the  final  application  of 
sludge.  Essentially  the  same  partitioning 
of  a  poUutant  between  soU  cmd  crop  is 
used  for  both  pathways.  The  numerical 
results  of  modeling  these  pathways 
indicate  that  the  home  garden  pathway 
(IF)  results  in  more  stringent  numerical 
limits  than  the  regional  consumer 
pathway  (1)  for  aU  poUutants  evaluated. 

The  Agency  evaluated  himian 
exposure  from  the  consumption  of 
animal  products  in  Pathways  3  and  4. 
Both  assume  that  approximately  40 
percent  of  the  meat,  dairy  products,  and 
eggs  consumed  by  a  farm  household  is 
produced  on  sludge-amended  soil. 

The  first  animal  product  pathway 
(Pathway  3)  assumes  that  the  poUutant 
reaches  the  animal  through  feed  crops. 
The  aUowable  poUutant  concentration 
in  the  soil  is  the  quotient  of  the 
aUowable  poUutant  concentration  in  the 
feed  crop  and  a  crop  uptake  factor 
(partition  coefficient).  The  aUowable 
pollutant  concentration  in  the  feed  crop 
is  determined  from  (1)  the  human  intake 
that  can  be  aUowed  without  causing 
undue  risk.  (2)  typical  consumption  rates 
of  various  classes  of  animal  products, 
(3)  the  percentage  of  each  class  of 


animal  product  assumed  to  be  raised  on 
sludge-amended  soil,  and  (4)  a  set  of 
uptake  factors  relating  the  pollutant 
concentration  in  each  animal  product  to 
the  pollutant  concentration  in  the  feed 
consumed  by  the  animal. 

The  other  animal  product  pathway 
(Pathway  4)  only  involves  animals  that 
graze.  This  pathway  assumes  that  eight 
percent  of  the  grazing  animal's  diet 
consists  of  a  sludge-soU  mixture.  The 
aUowable  poUutant  concentration  in  the 
soil  is  the  aUowable  feed  concentration 
divided  by  the  fraction  of  the  animal's 
diet  that  is  sludge-amended  soU.  The 
aUowable  feed  concentration  is 
determined  as  in  Pathway  3,  with  some 
differences  in  the  fraction  of  each  food 
class  assumed  to  be  grown  on  sludge- 
amended  soil. 

In  model  Pathway  12A.  the  Agency 
evaluated  the  exposure  of  a  farm 
household  inhaling  vapors  of  any 
volatile  poUutants  that  may  be  in  the 
sludge  when  it  is  appUed  to  the  land. 
This  pathway  is  considered  for  six 
chemicals:  benzo(a)pyrene,  bis(2- 
ethylhexyl)phthalate.  chlordane,  DDT. 
dimethylnitrosamine,  and 
polychlorinated  biphenyls.  The  Agency 
did  not  apply  the  vapor  pathway  to 
benzene,  lindane,  trichloroethylene,  or 
toxaphene  because  these  chemicals 
would  volatilize  in  wastewater 
treatment  processes  before  sludge 
disposal — either  during  wastewater 
aeration  or  diuring  sludge  processing  and 
de-watering.  In  addition,  die  vapor 
pathway  was  not  appUed  to  relatively 
non-volatUe  metals. 

The  vapor  pathway  assumes  that  the 
total  amount  of  chemical  spread  in  each 
year  would  vaporize  during  that  year. 
Thus,  the  aUowable  annual  poUutant 
loading  rate  is  equal  to  the  flux  (mass  of 
chemical  per  unit  area  per  unit  time) 
that  may  be  aUowed  to  enter  the 
atmosphere  %vithout  exceeding  the 
aUowable  poUutant  concentration  in  the 
air.  This  concentration  corresponds  to 
the  RfD.  risk  specific  dose,  or  an  MCL  A 
plume  model  is  used  to  relate  the  flux  to 
the  resulting  poUutant  concentration  in 
the  air.  The  aUowable  flux  is  determined 
by  (1)  the  aUowable  poUutant 
concentration  in  the  air,  (2)  the  size  of 
the  sludge  appUcation  site,  (3)  the 
assumed  distance  of  an  individual  from 
the  site  where  the  air  concentration 
must  be  attained.  (4)  the  wind  speed, 
and  (5)  the  degree  of  atmospheric 
mixing.  The  wind  direction  is  assumed 
never  to  change,  so  that  the  MEl  always 
remains  in  the  center  line  of  the  plume. 

In  model  Pathway  12W,  the  Agency 
evaluated  the  exposure  of  individuals 
who  would  obtain  their  drinking  water 
frt)m  ground  water  located  directiy 
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below  a  field  to  which  sbidge  had  been 
applied.  The  leachate  concentration 
formed  in  the  sludge-amended  soU  layer 
is  related  by  a  partition  eeeffieiant  to 
the  pollutant  concentration  in  the  soU.  In 
moving  down  through  the  unsaturated 
zone,  the  peek  leachate  concentration  is 
reduced  by  the  modeled  processes  of 
vertical  dispersion  (primarily  caused  by 
detention  of  sorbed  pollutant),  chemical 
degradation,  and  metal  precipitation. 
The  unsaturated  zone  transport  model. 
CHAIN,  and  (for  metals)  die 
geochemical  model.  MINTEQ,  are  oaed 
here.  These  models  aredescribed  mote 
fully  in  the  section  on  moaofitt  modeia. 
The  aUowable  poUutant  loacMog  rate 
is  thus  deteimined  from  the  MCL  (that 
must  be  met  at  the  ground  water 
interface  with  bo  allowance  for 
dilution),  the  rate  of  decay  of  a 
poUutant  and  other  factors  that  affect 
either  the  time  period  for  decay  or  the 
dispersive  snux>thing  of  the  peak 
concentration.  These  other  factors 
include  the  recharge  or  infiltratioacate^ 
hydraulic  characteristics  of  the  soil* 
depth  to  groiuid  water,  and  the  ohemieal 
partition  coefBdent  For  some  metals, 
the  net  ground  water  electromotive 
potential  OEb)  and  greund  water  pH 
influence  predpitatien. 

Distributioa  and  Markedag 

The  Agency  derived  the  numericaT 
Umita  for  the  distribution  and  marketing 
(DAM)  of  sewage  sledge  in  a  manner 
analogous  to  land  application.  Fewer 
pathways  were  ctmsidered.  however, 
because  the  Agency  assumed  that     - 


aniflule  would  not  be  raised  on  die 
sludge-amended  soil  and  that  the 
sludge-amended  area  would  not  be  lai^e 
enough  to  affect  ground  water  or  the  air  - 
above  the  site,  lie  pathways  evaluated 
are  shown  in  Table  IV-2,  and  were 
described  in  the  previous  section. 

TABt^  IV-2.— Pathways  Modeled  for 
D&M 
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For  metals^^the  DAM  poUutant  loading 
limits  are  identical  to  the  land 
appUcation  rates  for  the  human 
exposure  pathways  involving  home 
garden  crops  and  soil  consumption  (Le.. 
D&M  Pathways  1  and  2  are  identical  to 
previously  described  land  application 
Pathways  IF  and  2F,  respective!^).  For 
organics.  the  Rmits  for  these  pathways 
are  slightly  more  stringent  in  D&M  than 
in  land  application  because  D&M 
assumes  immediate  residential  use 
whereas  in  land  application  there  is  a  5- 
year  period  between  the  final  sludge 
application  and  residential  use,  allowing 
for  the  decay  of  organic  pollutants. 

The  D&M  BM»del  pathways  evaluating 
plant  toideity.  soil  biota,  and  avian 


predators  (Patfawrays  7.  8.  and  9, 
respectively)  are  identical  to  the 
corresponding  land  application 
pathways  for  all  poUutants.  The  D&M 
mode)  algorithm  for  surface  runoff 
(Pathway  11)  produced  sUghtly  less 
stringent  limits  than  land  appUcation 
because  of  minor  differences  in 
assiunptions  about  the  size  of  the 
affected  area. 

Technical  Uncertainties  and  Issues  in 
the  Exposure  Assessment  Models  far 
Land  AppUcation  and  D&M 

The  models  used  in  assessing  the  risks 
and  in  developing  the  proposed  limita 
for  the  land  appiicatian  of  shidge 
involve  a  naniber  o£  uncertainties  and 
technical  issues.  The  land  application 
model  is  a  complex  model  made  up  of  a 
large  number  of  pathways  and 
parameters.  This  section  identifies  the 
key  teduiica)  pomta,  parameters,  and 
assumptions  on  which  the  Agency  is 
particoleriy  interested  in  receiving 
comment.  The  Technical  Support 
Document  on  Land  Apphcation" 
(Reference  number  57)  contains  a 
detailed  discussion  of  the  derivation  of 
the  model  assumptions  and  parameter 
values.  A  more  detailed  discussion  of 
many  uncertainties  in  the  modeling 
framework  can  be  found  in  the 
comments  of  die  SAB.  Table  IV-3 
indicates  the  land  appUcation  and  DSM 
model  parameters  and  assumptions  that 
the  Agency  believes  are  most  important 
and  therefore  most  worthy  of  public 
review  and  cenuaent 


Table  IV-3  Key  Parameters  And  Assumptions  for  AemcuLnmM.  Land  Appucatiom  And  D&M  Patmmays 
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Table  IV-3  Key  Parameters  Amo  Assumptions  for  Agricultural  Land  Application  And  D  «  M  Pathways— Continued 
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Reasonable  Wont-Case  Assumptions 
And  Parameter  Values 

As  discussed  elsewhere  in  the 
preamble,  the  numerical  limits  are 
intended  to  protect  individuals,  plcuits, 
and  animals  from  "reasonably 
anticipated  adverse  effects  of  each 
pollutant".  In  some  cases,  the  value  for  a 
parameter  is  based  on  a  worst  or  a  near- 
worst  combination  of  values  (e.g.,  the 
toxicity  values  for  plants  and  animals). 
In  other  cases,  the  value  is  an  average  or 
median  value  (e.g.,  the  assimied 
background  level  of  metals  In  the  soil). 
Stringing  together  a  long  series  of  worst- 
case  parameters  and  assumptions  is  not 
appropriate  because  there  is  no 
reasonable  expectation  that  all  worst- 
case  conditions  would  occur 
simultaneously  in  any  real  situation.  It  is 
likewise  inappropriate  to  use  only 
average  values  since  a  significant 
portion  of  real  situations  are  likely  to  be 
worse.  Although  EPA  believes  that  the 
proposed  models  build  in  an  appropriate 
degree  of  protection,  the  Agency  is 
particularly  interested  in  receiving 
comments  on  the  parameter  values  used 
for  land  application  and  D&M. 
especially  die  plant  and  animal  toxicity 
values,  lliese  values  have  not  been  peer 
reviewed  for  use  in  the  model.  In 
addition,  the  Agency  is  soliciting 
comments  on  its  assumptions  about  the 
rate  at  which  crops  absorb  a  pollutant, 
soil  pH,  and  background  metal 
concentration. 

Soil  Incorporation 

The  Agency  assumed  that  the  sludge 
is  incorporated  into  the  top  15 
centimeters  of  the  soil  For  pathways 
involving  plant  absorption  of  a 
pollutant,  the  actual  depth  of  soil 
incorporation  should  make  relatively 
little  difference,  since  the  mean 
concentration  in  the  root  zone  is  likely 
to  be  more  Important  than  the 
distribution  of  the  pollutant  writhin  the 
root  zone.  However,  for  pathways 
involving  direct  ingestion  of  soil  the 
assumed  depth  (A  incorporation  has 
greater  importance,  as  discussed  later. 

Background  Metals  In  Soil 

For  metals,  the  Agency  used  an 
estimated  nationwide  median 


concentration  for  agricultural  lands  as 
the  background  level  of  metals  in  soil.  In 
some  cases,  the  background 
concentration  of  a  metal  is  a  significant 
fraction  of  the  maximum  allowable  soil 
concentration. 

The  ability  of  plants  to  absorb  metals 
in  the  soil  was  assumed  to  be  the  same 
as  their  ability  to  absorb  metals  in 
sewage  sludge.  If  higher  backgroimd 
concentrations  of  metals  were  assumed, 
those  numerical  limits  based  on  plant 
toxicity  would  be  more  stringent  for 
copper,  zinc,  and  nickel.  However,  in 
some  cases,  the  higher  background 
concentrations  of  metals  would  exceed 
the  allowable  pollutant  concentration  in 
the  soiL  Tlie  Agency  is  soliciting 
additional  data  and  information  on  the 
background  concentration  of  metals 
associated  with  agricultural  soils. 

Behavior  of  Metals 

For  the  terrestrial  Pathways  1-9,  the 
Agency  assumed  that  once  the  metal  is 
applied,  it  remains  on  the  land 
indefinitely.  No  accounting  is  made  for 
removal  by  (1)  soil  erosion.  (2)  leaching. 
(3)  volatilization,  or  (4)  absorption  of  the 
plant  and  removal  of  the  harvested 
portion  of  the  plant  The  half-life  of  the 
upper  15  centimeters  of  soil  is  generally 
on  the  order  of  a  century.  Most  metals 
are  expected  to  leach  out  of  the  top  15 
centimeters  of  soil  more  slowly  than 
they  erode  from  the  site.  However,  the 
Agency  has  not  evaluated  whether  this 
would  also  be  true  in  the  case  of 
selenium  and  molybdenum.  The  Agency 
has  not  evaluated  the  losses  of  metals 
through  volatilization  or  through  crop 
harvesting.  Thus.  EPA  is  uncertain  if  its 
assumption  that  metals  remain  on  the 
land  would  make  a  significant  difference 
in  the  numerical  limits  included  in 
today's  proposal.  The  Agency  is  much 
more  concerned,  however,  about  the 
potential  error  in  its  assumption  that  the 
biological  availability  of  metals  does  not 
change  over  time.  While  the  Agency 
believes  that  bioavailability  may 
decrease  over  time,  the  Agency  did  not 
consider  its  data  adequate  to  determine 
the  extent  of  such  a  decrease  and, 
consequentiy,  did  not  include  this  as  a 
modeled  factor. 


Behavior  of  Oiyanic  Contaminants 

For  organic  pollutants,  the  model- 
calculates  an  annual  pollutant  loading 
rate  (in  kilograms  per  hectare,  per 
year— kg/ha/yr).  The  allowable  annual 
pollutant  loading  rate  is  the  loading  rate 
that  just  balances  the  decay  rate  of  the 
pollutant  (in  kg/ha/yr)  wh«i  the 
concentration  of  a  pollutant  in  the  soil 
reaches  the  allowable  pollutant 
concentration  in  the  soil  for  the 
pollutant.  Once  this  balance  is  achieved, 
land  application  may  be  carried  out 
indefinitely  without  exceeding  the 
allowable  pollutant  concentration  in  the 
soil.  Therefore,  the  decay  rate 
coefiicient  for  an  organic  pollutant  is  a 
key  parameter  in  determining  the 
allowable  annual  loading  rate  for  that 
pollutant.  The  effect  of  decay  is  to 
reduce  the  overall  amount  of  the 
pollutant  in  the  soil.  If  a  high  decay  rate 
is  assumed,  the  allowable  annual 
pollutant  loading  rate  is  higher  than  if  a 
low  decay  rate  is  assumed.  The  time 
period  over  which  sludge  is  applied  to 
the  land  is  usually  not  important  to  the 
allowable  pollutant  loading  rate, 
particularly  if  sludge  is  applied  for  more 
than  10  to  15  years.  However,  when  the 
Agency  estimates  a  zero  decay  rate,  as 
it  did  for  DDT,  the  assumed  time  period 
(which  varies  by  pathway)  is  important 
in  severely  limiting  the  allowable 
pollutant  loading  rate. 

Uptake  by  Plants 

In  calcinating  the  numerical  limits,  the 
Agency  assumed  that  the  pollutant 
concentration  in  crops  is  linearly  related 
to  the  pollutant  concentration  in  soil. 
There  is  some  evidence  that  pollutant 
concentrations  in  crops  may  tend  to 
level  off  with  repeated  sludge 
applications.  EPA's  theoretical 
framework  for  modeling  plant  uptake 
included  equations  for  both  linear  and 
non-linear  uptake.  Although  non-linear 
uptake  is  considered  more  realistic,  EPA 
only  used  linear  uptake  factors  because 
the  Agency  lacks  sufficient  data  to 
generate  nonlinear  uptake  curves.  The 
Agency  is  soliciting  data  that  could  be 
used  in  determining  the  appropriate 
shape  of  plant  uptake  curves. 


■■f  ■ 


Ingestion  of  Soil  by  Animals 

Ingestion  of  soil  by  animals  is 
considered  in  Pathways  4  and  6,  for  land 
application.  EPA  assumed  that  a 
relatively  large  amount  of  soil  would  be 
ingested  by  grazing  animals  (around 
eight  percent  of  the  diet),  althou^ 
higher  values  have  sometimes  been 
reported.  The  Agency  is  uncertain  if  the 
value  used  is  ai^ropriate  for  long-term 
exposure  and  is,  thus,  seeking  comment 

The  Agency  is  also  seelung  comment 
on  the  assumed  dilution  of  sludge  with 
15  centimeters  of  soil  when  the  sludge  is 
applied  to  pastures.  Since  the  sludge 
:«ppUed  to  pastures  is  not  incorporated 
into  die  sOtf  tas  it  is  for  row  caops).  our 
assunq>tion  relies  on  climatic  conditions 
and  biological  factors  to  assure  mixing 
lo  the  15-centimeter  depth.  When 
grazing,  animals  often  puQ  up  shallow 
roots  with  the  foliage.  Vt  the  sludge  has 
not  been  mixed  thorou^y  with  the  soil, 
graidng  animals  may  ingest  greater 
concentrations  of  a  pollutant  tlian  those 
assumed  in  the  motfeL  Consequently, 
the  Agency  is  considering  depths  of  less 
than  15  centimeters  in  the  model  for 
pastures  and  seeks  public  comment  on 
tile  appropriate  depth  that  the  Agency 
ihould  use  in  calculating  pollutant 
limits. 

^Ingestion  of  Soil  bsr  Humaaa.      -.y    '<■ 

Ingestion  of  soil  by  young  children  is 
evaluated  in  Pathway  2  for  both  land 
application  and  D&M.  Hie  Agency 
assumed  the  quantity  of  soil  ingested  by 
children  to  be  0.1  gram  per  day.  The 
Agency  considers  this  to  be  a  good 
estimate  of  the  mean  value  (Reference 
number  22).  Because  all  studies  of  soil 
ingestion  by  children  an  short-terra 
measurements,  there  is  no  way  to 
estimate  (long-term)  time-average  soil 
Ingestion  by  a  child  either  with  PICA 
liehavior  or  who  inadvertentiy  ingests 
soil.  The  observed  variability  between 
children  overstates  the  true  variability 
of  long-term  exposure. 

While  the  use  of  an  average  soil 
ingestion  rate,  rather  than  the  use  of  an 
ingestion  rate  associated  with  a  PICA 
child  (0.5-5.0  grams  per  day)  might  be 
construed  as  under-protective,  other 
factors  suggest  that  the  Agency's 
analysis  may  be  over-protective.  First 
the  entire  0.1  gram  of  soil  ingested  per 
day  was  assumed  to  be  composed  of 
sludge-amended  soil.  In  real  situations, 
only  a  portion  of  the  0.1  gram  per  day  is 
likely  to  be  from  sludge-amended  soil. 
Second,  it  is  unlikely  that  a  child  would 
ingest  0.1  gram  of  a  sludge-soil  mixture 
every  day.  Third,  and  possibly  most 
important  the  biological  availabUity  of 
sludge-soil-bound  pollutants  was 
assumed  to  be  equal  to  that  of  the 


pollutants  in  food  and  drinking  water. 
There  is  evidence  that  desorption  from 
the  soil  particles  is  a  very  slow  process, 
generally  requiring  more  time  than 
available  to  material  that  is  traversing 
the  alimentary  canal.  Such  desorption 
would  have  to  take  place  before  the 
contaminant  could  cross  the  membranes 
into  the  blood  stream. 

The  modeling  assumes  dilution  of  the 
sludge  with  15  centimeters  soil.  EPA  has 
not  specifically  evaluated  the  long-term 
ingestion  of  pure  sludge  because  tiie 
Agency  bdieves  that  the  sludge  and  soil 
will  be  mixed  together  by  natural 
weathering  processes.  Therefore,  long- 
term  ingestion  of  0.1  gram  of  pure  shi^ge 
per  day  is  not  a  reasonable  expectation. 

Animal  Uptake  from  Peed  and  Forage 
Crops 

The  Agency  considered  the  uptake  of 
pollutants  by  herbivorous  animals  from 
feed  or  forage  (grown  on  sludge- 
amended  soil)  in  Pathways  3  and  5  for 
land  application  only.  The  Agency 
assumed  that  the  pollutant 
concentration  in  animal  tissues  is  a 
linear  function  of  the  concentration  in 
the  feed,  that  the  animals  feed  solely  on 
crops  or  forage  grown  on  sludge- 
amended  soil,  and  that  the 
bioavailability  of  the  pollutant  in  the 
feed  is  the  same  as  the  pure  pollutant 
EPA  is  requesting  comment  on  the 
appropriateness  of  the  values  used  for 
the  uptake  of  pollutants  by  herbivores. 

Human  Exposure  from  Diet 

Tbe  quantity  of  each  of  eight  food 
groups  in  the  human  diet  assumed  in  the 
analysis  is  taken  from  the  Pennington 
data  base  for  the  age  and  gender  group 
with  the  highest  daily  consumption 
(Reference  number  28).  While  the 
assumed  diet  contains  an  average  mix  of 
meat  fruits,  legumes,  grains,  dairy 
products,  etc.,  the  consumption  rates  are 
higher  than  would  be  expected  for  a 
single  individual  over  a  lifetime. 

Assumptions  about  diet  composition 
affect  patiiways  differentiy.  A  more 
herbivorous  diet  would  produce  greater 
adverse  effects  for  Pathway  1  (exposure 
through  plants),  but  less  stringent  effects 
in  Pathways  3  and  4  (exposure  through 
meat  and  animal  products).  A  more 
carnivorous  diet  would  produce  the 
opposite  effect 

For  today's  proposal,  the  Agency  has 
used  the  Pennington  data  base  ratiier 
than  the  Tolerance  Assessment  System 
(TAS)  data  base  used  in  pesticide 
registration  actions  for  calculating  the 
percentage  of  different  food  groups  in 
the  average  adult's  diet.  The  data  used 
to  support  today's  proposal  result  in 
slightly  more  stringent  numerical  limits 
than  would  the  TAS  diet.  The  Agency  is 


considering  use  of  the  TAS  system  data 
base  in  calculating  the  numerical  limits 
in  any  re-evaluation  of  today's  proposal 
and  in  future  nilemaicings. 

More  important  than  the  diet 
composition,  however,  is  the  assumption 
about  the  percentage  of  diet  from 
sludge-amended  soil  Pathway  IF  for 
land  application  and  Pathway  1  of  D&M 
involve  home  garden  scenarios.  Iliey 
assume  that  nearly  80  percent  of  an 
individual's  lifetime  consumption  of 
grains,  potatoes,  and  vegetables  is 
grown  on  sludge-amended  soil  The 
Agency  has  some  data  to  support  the 
amount  of  potatoes  and  vegetables 
grown  in  home  gardens,  but  has  littie 
data  to  support  the  amount  of  grain 
grown  in  home  gardens.  The  Agency  is 
requesting  comment  on  tlie  percentage 
of  home  grown  food  in  an  METs  diet 

Land  appUcatim  Pathways  3  and  4 
involve  scenarios  of  farm  households 
consuming,  over  a  long  period  oi  time.  40 
percent  of  tiieir  own  meat  and  animal 
products  raised  on  sludge-amended  soiL 
The  Agency  is  requesting  ccmunent  on 
the  appropriateness  of  ^is  assumption. 

Plant  and  Animal  Toxicity 

The  toxicity  of  pollutants  (particularly 
metals)  to  plants  and  animals,  based  on 
Pathways  5. 8.  7, 8,  and  9.  plays  a  key 
role  in  setting  numerical  limits.  The 
derivation  of  the  toxicity  thresholds  for 
these  pathways  are  discussed  in  Part 
Vm  of  die  preamble  Comments  on 
these  thresholds  would  be  particularly 
valuable. 

Exposure  to  Contaminant  Vapors 

Pathway  12  contains  two  pathways, 
ground  water  ingestion  and  vapor 
inhalation.  The  sum  of  exposures  to  the 
MEI  from  both  routes  is  not  permitted  to 
exceed  an  exposure  equivalent  to  a 
MCL,  a  RfD,  or  a  risk-specific  dose. 

The  vapor  padiway  assumes  that  the 
entire  quantity  of  poUutant  applied  to 
the  land  is  vaporized  during  the  ensuing 
year.  Tliis  assumption  simplifies  the 
analyses  and  avoids  the  need  to' predict 
the  vaporization  rate,  a  process  likely  to 
be  controlled  by  the  rate  of  pollutant 
diffusion  through  the  soil  The  Agency 
has  no  evidence  to  support  the 
assumption  that  certain  pollutants  are 
vaporized  within  a  year.  Indeed,  its 
suspects  that  the  true  rate  would  be 
significantiy  lower.  The  Agency  is 
requesting  comment  on  the  assumed 
rate  of  vaporization,  particularly  for 
benzo(a)pyrene,  bis(2- 
ethylhexyl)phthalate,  and 
dimethylnitrosamine.  The  Agency  is 
also  soliciting  comment  on  its  decision 
not  to  evaluate  the  vaporization  of 
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benzene,  lindane,  toxapkene,  and 
tricfaloroethylene. 

Once  vaporized,  tlie  downwind 
pollutant  concentrations  are  predicted 
%vith  a  piume  model  The  MBI  ia 
aMumed  alwaya  to  remain  at  the 
centerline  of  the  pluaw.  Paratnaler 
values  for  wind  speed  and  atmoapheric 
mixing  are  those  for  the  wont 
combination  of  droomatanoaa. 
Consequently,  the  A^sacy  is  uncertain  if 
the  construct  of  the  model  or  the 
parameter  values  uaed  in  the  aradel  are 
appropriate  for  asaeesing  long-term 
exposure. 

Ground  Water 

The  ground  water  Bsodd  was 
operated  to  determine  the  cuwdative 
load  of  each  pollutant  that  ooaid  be 
applied  to  the  land  without  caaaing  the 
leachate  to  exceed  the  MCL  (or 
allowable  drinking  water  ooacentratioo) 
at  the  interface  wnh  the  saturated  acne 
or  water  table.  As  long  as  the  metal's 
cumulative  limit  is  uot  exceeded  the 
leachate  at  the  ground  water  interface 
will  not  exceed  the  MCL,  whether  the 
entire  load  is  applied  at  once  or  spread 
out  over  many  years.  Theoretically,  the 
calculated  cumulative  limit  for  this 
pathway  should  be  valid  for  a  few 
decades  (for  the  more  soluble  metals) 
and  up  to  several  centuries  (for  the  less 
soluble  metals).  Beyond  this  time  poiod 
however,  the  ciunulative  limit  could  be 
exceeded  without  causing  the  leachate 
to  exceed  the  MCL.  if  the  pollutant  were 
applied  at  extremely  low  rates. 

The  modeled  scenario  couples  a 
permeable,  sandy  loam  soil  low  in 
natural  organic  matter,  with  a  hi^ 
water  table  that  is  one  meter  below  the 
surface.  The  Agency  is  uncertain 
whether  such  a  scenario  is  reasonable. 

For  both  metals  and  organics,  one  of 
the  key  chemical  parameters  is  the 
partition  coefficient  (the  metal 
concentration  in  soil  solids  divided  by 
the  metal  concentration  in  the  liquid  at 
equilibrium).  The  partition  coefficients 
for  the  metals  were  rather  low  compared 
to  other  partition  coefficients  that  have 
been  used  previously  (Reference 
numbers  10  and  18).  Despite  these  low 
partition  coefficients,  however,  metal 
limits  for  this  pathway  do  not  restrict 
the  land  application  of  sludge. 

For  organics,  the  other  key  chemical 
parameter  is  the  decay  rate  coefficient. 
The  Agency  estimated  the  decay 
coefficient  for  trichloroethylene  to  be 
zero.  Although  tridiloroethylene  is 
expected  to  decay,  there  is  evidence 
that  a  mafor  product  would  be  stable 
vinyl  chloride.  Vinyl  chloride  has  the 
same  risk  as  trichloroethylene. 


MoooflHs 

EPA  evaluated  two  expoaitre 
pathways  for  sludge  monofills:  (1) 
Pollutant  infiltration  to  ground  water 
and  subsequent  ingestion  from  drinking 
water,  and  (2)  vaporization  from  the  fill 
material  and  subsequent  inhalation.  The 
analysis  considers  Uie  long-term 
exposure  that  an  MEI  would  receive 
frtuD  drinking  two  liters  of  ground  water 
per  day  and  from  inhaling  20  cubic 
meters  of  air  per  day  at  the  property 
boundary  of  the  monofilL  The  Agency 
calculated  the  combined  water  and  air 
exposure  to  the  MEI  and  compared  the 
combined  exposure  to  a  MCL,  RfD,  or 
risk  specific  doae.  As  described  below, 
the  analytical  firamework  for  the  ground 
water  model  has  four  components:  (1)  A 
calculation  of  contaminated  leachate 
p«ilsa  duration,  (2)  a  model  of  pollutant 
behavior  and  movement  in  the 
unsaturatad  zone,  (3)  an  evaluation  of 
metal  solabibty  in  ground  water,  and  (4) 
a  model  of  poUetant  behavior  and 
movement  in  the  saturated  zone. 

The  analysis  begins  with  assumptions 
on  the  monofiU  size  and  fill  tfaickneaa. 
the  pollutant  ccmcentrations  in  the 
sludge,  the  pollutant  concentrations  in 
the  leachate,  and  the  net  recharge 
(infiltration)  rate.  The  duration  of  time, 
T  (years),  over  which  the  fill  releases  a 
metal  pollutant  lo  unsaturated  zone 
(leachate  poise  duration)  is  then 
calculated  from  the  following  factors: 
the  metal  concentration  in  sludge.  CS 
(milligrams  per  kilogram);  the  sludge 
solids  content,  SS  (kilograms  per  liter): 
the  fill  thidcness,  D  (meters);  the 
asetimed  leachate  concentration,  CL 
(milligrams  per  liter);  the  ground-water 
recharge  rate,  R  (meters  per  yew);  and 
the  excess  liquid  in  the  original  sludge 
volume,  EL  (liters  per  liter).  The  result  is: 

T  -  ((CS  XSS/CL))-  EL  X  D/R 

The  EL  term  merely  adjusts  the 
recharge  water  budget  for  excess  water 
in  the  sludge.  For  degradable  organic 
pollutants,  the  above  calculation  is 
modified  to  account  for  the  rate  of  decay 
within  the  fill  as  described  in  the 
support  documents  (Reference  numbers 
58  and  66). 

The  above  calculation  ct  the  leachate 
pulse  duration  assumes  that  CL  remains 
constant  over  time  until  the  sludge  is 
completely  depleted  of  the  pollutant, 
thereby  modeling  the  leachate  pulse  as  a 
mathematical  square  wave.  For  any 
particular  organic  pollutant  the  leachate 
concentration  is  determined  by  a  solid/ 
liquid  partition  coefficient  and  the 
concentration  CS.  in  the  sludge. 

The  leachate  pulse  is  then  used  in  the 
unaaturated  zone  model.  CHAIN 


(Reference  number  01).  CHAIN  asauoBes 
a  steady  rate  of  peroolatioa  through  die 
unsaturated  zone  and  calculates  dia 
concentrationa  in  the  leachate  as 
affected  by  sorption  to  the  underlying 
soil  and  decay  (of  organic  pollutanta). 
The  effect  of  socption  is  to  retard  the 
movement  ot  the  pollutant  through  the 
soil  profile  and  to  elongate  and  flatten 
out  the  leachate  pulse,  thereby  reducing 
the  peak  oonoentratiaB.  For  both  metala 
and  organics.  aorption  to  soil  is 
deteBi2ned  by  a  solid/liquid  partition 
coefficient  The  effect  of  decay  is  to 
reduce  the  overall  amount  of  pollutant 
in  the  leachate.  For  organic  compoaada. 
decay  includes  the  processes  of 
hydrolysis  and  anaerobic 
biodagradatioa. 

In  evaluating  exposure  to  the  MEL  the 
depth  to  ground  water  is  aasumed  to  be 
zero  over  Claas  I  ground  water  and  one 
meter  over  Class  II  and  Claaa  III  ^KNiod 
water.  The  definitions  of  Claaa  L  Claaa 
IL  and  Class  III  ptnmd  water  are 
explained  in  Part  IX  of  the  preamble. 
CHAIN  is  bypassed  in  aaaessing 
exposure  to  an  MEI  for  mmwfills  k)cated 
over  Qaas  I  ground  water,  but  is  used 
for  asaaating  exposure  to  an  MEI  when 
a  monofill  ia  located  over  Class  U  or 
Class  in  ground  water. 

At  the  bottom  of  the  unsaturated  zone, 
the  peak  concentrations  of  metals  in  the 
laadiate  poise,  attenuated  as  calculated 
byOIAIN  (where  applicable),  are  dien 
adjusted  for  solubility  constraints,  based 
on  die  calculations  of  MINTBQ 
(Refarwioe  number  13).  The  model  does 
not  actually  operate  the  MINTEQ  code, 
but  rather  incorporates  the  results  of 
previous  runs  of  MINTBQ  at  various 
conditions  of  pH  and  Eh.  The  MINTEQ 
solubility  adjustments  are  appUed  only 
to  the  six  metals  (arsenic  cadmium, 
copper,  lead,  mercury,  and  nickel).  At 
the  low  pH  and  high  Eh  used  in  the 
exposure  assessment  analysis,  MINIEQ 
predicts  that  copper  would  be  the  only 
metal  to  precipitate  in  amounts  that 
would  reduce  greatly  the  ground-water 
concentration. 

The  flux  of  pollutants  entering  the 
aquifer  in  the  area  beneath  the  monofill 
is  then  input  (as  a  square  wave  at  the 
peak  concentration)  to  the  saturated 
zone  fate  and  transport  model,  AT123D 
(Reference  number  65).  This  model 
calculates  the  behavior  and  movement 
of  the  contaminant  plume,  as  affected  by 
advection  (ground  water  flow),  diffusion 
and  dispersion  (mixii^),  sorp^on,  decay, 
and  distance  fit>m  the  sewage  sludge 
imit  to  the  property  boundary  of  the 
monofill  or  150  meters  (whichever  is 
less).  For  Class  II  and  Class  III  ground 
water,  the  MCL  must  be  met  at  the 
property  boundary  of  the  monofill  or  150 
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meters,  whichever  is  less.  The  efi'ect  of 
diffusion  and  dispersion  is  to  spread  the 
contaminant  plume  vertically  and 
horizontally,  thereby  further  reducing 
the  peak  concentration.  AT123D  is  only 
operated  for  Class  II  and  Class  III 
aquifers.  In  Class  I  aquifers,  the  leachate 
must  meet  the  MCL  upon  entry  to  the 
aquifer. 

The  components  of  the  model 
(leachate  pulse— CHAIN— MINTEQ— 
-   AT123D)  are  operated. in  an  Iterative 
trial  and  error  mode  to  determine  the 
sludge  coneentration  that  produces  a 
'  '  peak  concentration  equal  to  the  MCL  at 
the  point  of  compliance. 

The  Agency  evaluated  exposure  to 
pollutant  vapors  even  though  de- 
watered  municipal  sludge  is  unlikely  to 
contain  significant  quantities  of  highly 
volatile  material.  Most  volatile 
pollutants  would  vaporize  before  sludge 
disposal,  particularly  during  wastewater 
aeration  or  during  sludge  dewatering. 
The  model  used  here  (Reference  number 
67)  has  two  components:  (1)  Calculation 
of  the  flux  of  volatile  pollutants  into  the 
atmosphere,  and  (2)  determination  of  the 
peak  air  concentration  at  the  property 
boundary. 

Tlie  model  is  formulated  so  that  the 
vaporization  flux  d^iends  on  the  initial 
concentration  of  a  poUutant  in  the 


sludge  and  on  the  monofill's  cover 
material.  During  the  time  the  wastes  are 
assumed  to  be  uncovered,  the  rate  of 
vaporization  is  controlled  by  the  rate  of 
diffiision  into  the  air  (as  opposed  to 
diffusion  up  through  Uie  sludge).  The 
flux  is  thus  formulated  to  depend 
primarily  on  the  wind  speed  and 
Henry's  Law  constant  (concentration  of 
the  pollutant  in  air  divided  by  the 
concentration  ofthe  pollutant  in  water, 
at  equilibrium). 

During  the  time  that  the  fill  is 
temporarily  or  permanently  covered  the 
rate  of  vaporization  is  formulated  to 
depend  on  the  rate  of  diffusion  up 
through  air-filled  pores  in  the  cover 
material  The  rate  thus  depends 
primarily  on  the  cover  material's 
porosity  and  thickness  and  on  the 
Henry's  Law  constant 

The  mean  flux  from  the  monofill  is 
determined  by  considering  the  areas  of 
the  monofill  expected  to  be  uncovered 
and  temporarily  or  permanently  coveged 
at  any  time,  as  described  in  the 
'Technical  Support  Document  for 
Landfills"  (Reference  number  58). 

The  concentration  at  the  centeriine  of 
a  plume  downvvind  of  the  monofill 
depends  on  the  size  of  the  monofill,  the 
distance  to  the  point  of  compliance  at 
the  property  boundary,  the  wind  speed. 


and  the  degree  of  atmospheric  mixing. 
The  wind  direction  is  assumed  never  to 
change,  so  that  the  MEI  always  remains 
in  the  centeriine  of  the  plume. 

The  predicted  vapor  exposure  is 
combined  with  the  predicted  drinking 
water  exposure  and  then  compared  to 
the  exposure  allowed  by  the  MCL,  Rfl). 
or  risk  specific  dose. 

Technical  Uncertainties  and  Issues  in 
the  Analysis  ofMonofills 

There  are  a  number  of  uncertainties 
and  issues  in  modeling  the  exposure  of 
an  MEI  to  the  pollutants  in  sewage 
sludge  that  is  placed  in  a  monofill.  The 
modeling  involved  is  relatively 
complicated  and  the  validity  of  some  of 
the  model's  assmnptions  and  parameter 
values  is  uncertain.  For  the  two 
pathways  that  the  Agency  has  modeled. 
Table  IV-4  presents  the  most  significant 
assumptions  and  parameters. 

The  Agency's  SAB  has  questioned 
several  aspects  of  the  modeling 
framework  and  suggested  it  may  result 
in  unrealistic  over-estimates  of  exposure 
and  more  stringent  numerical  limitations 
than  necessary.  The  Agency  is  soliciting 
comment  on  the  modeling  frameworii 
and  the  parameter  values  used  in  the 
model 


Table  lV-4.— Key  Parameters  ano  Assumptions  for  Monofiujng 


Graelsst  conc6fn 


K0y  penuiwlsfs  and  ftssumpaons  lor  poSulsnli  of  cono6fii 


Ground  OMter. 


As,  Cd,  Pt>,  Benzene,  BEHP,  TCC . 


Vapor.. 


tXetttyt  nitroaamine.  BEHP. 


Assume  aM  poNutants  are  laachabte. 

Assume  metal's  leachate  concentration  independent  ol  akidge  cwMWiSlion, 

raraoon  coennenL 

Organic  poSutanTs  decay  rate. 

Sdtype. 

Oapai  to  ground  water. 

Assume  SQuare  wave  input  lo  ground  walsr. 

Ground  water  Eh.  pH. 

Oislance  to  (enoeiine. 

Drinking  water  MCt_ 

Aaaume  vapoiintion  oontroSed  l>y  atmoaplwric  dMusion  for  unburied  ■  and  by  pore 

difusion  tor  buried  fiN.         -- 
Assume  vaporization  unimpeded  by  sorption  or^acay. 
Henry's  Law  constant  .  .^ 

Wir)d  speed  and  atmoapheric  mixing. 
Assume  wwid  dvecbon  unchangng. 
ASowabie  air  concentratioa 


Pathways  Considered 

Four  pathways  of  exposure  to  the  MEI 
fiom  monofiUed  pollutants  were 
originally  considered:  (1)  Drinking  of 
ground  water  containing  pollutants  that 
leached  fivm  the  monofill,  (2)  inhalation 
of  vapors.  (3)  inhalation  of  particles 
suspended  firom  the  open  face  (unburied 
portion)  of  the  fill,  and  (4)  run-off  to 
streams.  After  some  preliminary 
analysis,  the  Agency  found  that  the  third 
and  fourth  pathways  were  unlikely  to  be 
important 


The  SAB.  however,  suggested  the 
movement  of  contaminated  ground 
water  into  surface  waters  as  a  fifth 
pathway.  While  the  Agency  doubts  that 
the  risks  from  such  a  pathway  would 
exceed  those  fiom  drinking  the  ground 
water  direcUy,  it  is  considering  some 
future  evaluation  of  the  pathway. 

Leachate  Strength  Upon  Exiting  the  Fill 

The  total  dry  weight  concentration  of 
any  pollutant  in  sludge  (in  mg/kg)  can 
be  related  to  the  concentration  of  the 
pollutant  sorbed  to  sludge  solids,  the 


concentration  of  a  pollutant  ilissolved  in 
the  sludge  liquid,  and  the  percent  liquid 
contained  in  the  whole  sludge.  As  water 
percolates  from  the  land  surface  into  the 
sludge  fill  the  liquid  in  the  sludge  fill  is 
displaced  downward  into  the  iwderiying 
soil  as  leachate.  The  new  liquid 
percolating  into  the  fill  then  reaches 
equilibrium  with  the  sludge  solids. 

The  Agency  asstuaed  here  that  all 
sludge  pollutants  twill  eventually  be 
solubilized  if  they  are  not  first  degraded 
All  sorption  is  thus  OMisidered  to  be 
readily  reversible.  The  Agency  suspects. 
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however,  that  the  analysis  may  over- 
estimate the  mobility  of  pollutants  in 
sludge  and  thereby  ever-estimate  the 
amount  of  exposure. 

The  leachate  pulse  leaving  the  fill  is 
modeled  as  a  square  wave.  Over  time, 
the  leachate  flux  (leaving  the  sludge  and 
entering  the  soil)  is  assumed  to  maintain 
a  constant  value  until  the  pollutant  is 
depleted  from  the  sludge,  at  which  time 
the  leachate  flux  would  be  xero.  If  the 
pollutant  were  reversibly  sorbed  to 
solids,  it  could  be  expected  that,  over 
time,  the  leachate  concentration  flux 
would  gradually  die  off  to  zero. 
Nevertheless,  based  on  numerical 
simulations,  the  Agency  believes  that  a 
square  wave  flux  and  a  gradually  dying- 
off  flux  produce  similar  results  once  the 
leachate  has  traveled  about  one  meter 
into  the  unsaturated  sone. 

in  calculating  numerical  limits,  the 
dissolved  concentration  in  the  sludge 
and  in  the  leachate  from  the  sludge  is 
related  to  the  sorbed  concentration  in 
the  sludge  by  a  chemical  partition 
coefficient  The  Agency  was  not  alwajrs 
consistent  in  its  modeling  of  sorption 
and  it  intends  to  le-evaluate  the 
partition  coefTidents  applied, 
particularly  for  metals.  The  Agency  may 
have  under-estimated  the  sorptkw  of 
several  metals  to  sludge  and  slighdy 
over-estimated  the  sorption  of  source 
organics  to  sludge.  A  more  complete 
discussion  is  provided  in  the  'Technical 
Support  Document  For  Landfills" 
(Reference  number  56).  The  Qast  I 
ground  water  limits  are  most  affected  by 
the  Agency's  assumptions  about 
sorption  to  solids. 

Effect  of  Monofill  Liners 

The  Agency  did  not  explicitly  intend 
for  the  analysis  to  account  for  the  effect 
of  liners  in  restricting  the  movement  of 
pollutants  out  of  the  HIL  The  SAB 
recommended  that  the  analysis  consider 
liners,  although  the  Agency  believes  that 
liners  are  generally  not  used  in  sewage 
sludge  monofills.  The  Agency  did  not 
speciBcally  act  upon  the  SAB 
recommendation  on  liners.  Nevetheless, 
the  rule  does  allow  for  numerical  limits 
to  be  calculated  using  site-specific 
values  for  soil  type  and  recharge  rate. 
The  Agency  is  requesting  comment  on 
whether  or  not  this  is  a  satisfactory 
means  of  accounting  for  the  effects  of 
liners  when  calculating  site-specific 
numerical  limits. 

Use  of  CHAIN 

CHAIN  assumes  a  steady  rate  of 
water  percolating  do«vn  through  the 
unsaturated  zone.  This  allows  a 
relatively  efficient  iterative  analytical 
solution.  However,  the  assumptKm  dT 
steady  Bow  tends  to  ander<e8timate  the 


travel  time  (and  thus  the  amoont  of 
decay)  and  to  over-predict  the  pollutant 
concentration. 

The  SAB  recommended  the  use  of  the 
unsteady  flow  model  PRZM.  because  of 
its  better  resolutioB  of  transient  events. 
The  Agency,  however,  is  not  sure 
whether  better  resolution  of  transient 
events  (although  important  for  short- 
term  analyses)  has  much  value  in  the 
analyses  ottong-term  exposure  used  in 
this  proposal,  or  whether  the  inaccuraqr 
introduced  1^  CHAIN  (relative  to 
PRZM)  is  significant  compared  to  other 
uncertainties  and  inaccuracies  in  the 
models. 

MINTEQ 

The  model  does  not  actually  operate 
the  MINTEQ  computer  code,  but  rather 
incorporates  the  results  from  running  the 
model  at  several  pollutant  — 

concentrations  for  six  different 
combinations  of  pH  and  Eh  for  arsenic 
cadmium,  copper,  lead,  mercury,  and 
nickel.  Other  pollutants  are  not 
simulated  by  MINTEQ. 

In  the  six  combinations  of  pH  and  Eh 
considered.  pH  has  the  value  of  either  6 
or  7,  and  Eh  has  the  value  of  either 
-200,  +isa  or  -f  SOO  millivolts.  The 
national  numerical  limits  are  based  oa  a 
pH  of  6  and  Eh  of  -t-SOa  For  case-by- 
case  applications  of  the  model,  the 
Agency  is  uncertain  if  the  above  ranges 
of  pH  and  Eh  cover  the  range  of  ground 
water  conditions  likely  to  be 
encountered. 

Input  to  A'n23D 

The  concentration  at  the  bottom  of  the 
unsaturated  »Hie  (output  from  CHAIN), 
when  plotted  over  time,  has  a  Gaussian- 
like shape  (i.e..  a  rounded  central  peak 
tapering  off  to  long  tails].  For  input  to 
AT123D.  this  smo^  curve  is  converted 
to  a  square  wave,  having  a 
concentration  equal  to  the  CHAIN 
output  peak  concentration. 

The  duration  of  this  square  wave  is 
formulated  to  be  the  duration  from  that 
point  when  the  concentration  output 
from  CHAIN  first  reaches  one  percent  of 
the  peak  concentration,  through  the 
period  of  elevated  concentration,  until 
the  concentration  drops  back  to  one 
percent  of  the  peak,  llie  Agency 
checked  this  assumption  and  found  that 
it  injected  some  2.5  times  more 
contaminant  into  ground  water  than  the 
amount  reaching  the  bottom  of  the 
unsaturated  zone.  For  non-degrading 
chemicals,  this  also  means  that  2.5  fold 
more  chemical  is  input  to  ground  water 
than  was  disposed  of  in  the  landfill. 

The  Agency  believes  that,  to  track  the 
mass  of  pollutant,  it  may  be  more 
accurate  for  the  duration  of  the  square 
wave  to  be  equal  to  the  time  between 


the  moment  when  the  Gaussian  curve 
first  attains  10  percent  of  the  peak  and 
the  time  when  it  drops  back  to  10 
percent  of  the  peak  (when  converting  a 
Gaussian  curve  into  a  square  wave 
having  the  peak  concentration).  The 
Agency  may  cfacuige  this  aspect  of  the 
model  and  is  soliciting  comment  on 
appropriateness  of  this  change. 

Output  From  AT123D 

Users  of  this  model  have  sometimes 
found  anomalous  results.  Rather  than 
steadily  decreasing  with  distance,  the 
peak  concentration  predicted  at  various 
distances  from  a  landfill  may  first 
increase  and  then  decrease  with 
distance.  The  Agency  is  uncertain  of 
either  the  reason  for  this  anomaly  or  its 
overall  significance.  The  Agency  is 
requesting  comment  on  the  soxirce  and 
significance  of  Ais  problem. 

Orientation  of  the  Mooofill  With 
Respect  to  the  Ground  Water  Flow 

For  case-by-case  application  of  the 
model  the  Agency  intends  to  fix  tfie 
orientation  of  the  monofill  as  a  square 
monofill  at  the  edge  of  the  aquifer, 
regardless  of  the  actual  site 
characteristics.  If  theinonofUl  area  were 
a  highly  elongated  shape,  the  orientation 
of  the  fill  wi^  respect  to  the  ground 
water  flow  would  increase  or  decrease 
the  ground  water  concentration.  The 
Agency  is  soliciting  comment  on 
whether  it  should  consider  the  actual 
orientation  of  the  monofill  in  case-by- 
case  determinations  of  pollutant  limits. 

Tune- Variable  Exposure 

The  predicted  concentrations  vary 
over  time,  whether  at  the  bottom  of  the 
saturated  zone  (i.e.,  the  compliance 
point  for  Class  I  groimd  water)  or  at  the 
property  boundary  (or  150  meters  fixtm 
the  sludge  disposal  unit — the 
compliance  point  for  Class  II  and  Class. 
Ill  ground  water). 

Since  the  peak  concentration  of  a 
pollutant  is  not  permitted  to  exceed  the 
allowable  concentration,  the  model 
calculates  a  concentration  that  will  not 
exceed  an  MCL  at  any  time.  For 
carcinogens  with  no  MCL,  the  numerical 
limits  are  calculated  so  that  the  peak 
concentration  does  not  exceed  the  70- 
year  mean  concentration  corresponding 
to  a  risk  specific  dose.  The  degree  to 
which  the  peak  concentration  exceeds 
the  70-year  mean  concentration  depends 
on  how  rapidly  the  concentration  varies 
through  time,  which,  in  turn,  depends 
primarily  on  the  chemical  partition 
coefficient  and  the  distanra  involved. 
Therefore,  public  comment  is  requested    [ 
on  whether  die  Agency  should  1 

determine  the  numerical  limits  for  \ 
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camnngsas  naiag  tb*  70-year  mean 
concealiatioa  ratfMr  &an  tha  peak 
coBcentraliatt. 

Vaporization  FTux 

The  flux  of  a  poUttlant  froas  tbe 
monofill  into  the  air  depends  on  tha 
cover  over  the  filL  For  uBcongfed  fiU.  the 
Agency  aasaraed  that  the  rate  Mnitiag 
process  is  the  difiiuHMi  rate  of  a 
pollutant  boBB  the  air-duge  interface 
into  tbe  bulk  volume  d  the  air.  The 
Agency  is  uncertain  that  the  rate 
limiting  process  has  been  correctly 
identified.  The  principles  set  forth  in 
some  of  the  Agency's  tedmtcal  guidance 
(Reference  nuaibers  10  and  21)  mdicate 
that  diffusion  of  a  volatUe  poUutant  from 
within  the  sludge  out  to  the  air-sludge 
inteiiace  should  be  e]q;>ected  to  be  the 
rate  limiting  process.  If  the  rate  li«itii^ 
process  were  not  correctly  identifiadL 
the  vaporization  flux  would  be  over- 
estimated. The  Agency  is  requesting 
comment  on  the  vaporization 
formulation  and  is  particularly  ««»*><«»§ 
alternative  formt^bitiona  for 
consideration. 

For  covered  fill  the  rate  is  fonnulated 
assuming  that  the  rate  UmitiBg  process 
is  the  movement  of  pollutaat  iqi  thmiigh 
air^fined  voids  in  the  cover  material 
While  the  Agency  believes  that  this  is 
reasonable,  the  SAB  has  criticized  the 
approach  for  not  considering  the 
retarding  effects  of  sorption  and 
degradation.  The  Agency  is  seeking 
comment  and  wiB  consider  any 
alternative  formulations  snggwted. 

Hie  model  does  not  keep  a  mass 
balance  aceoont  of  the  total  quantity  of 
pollutant  vaporized,  llie  mode!  is 
capable  of  vaportztng  more  poButant 
than  was  orig^natty  placed  in  die 
monofill.  ht  addition,  the  quantities 
leached  tn  ground  water  include  die 
quantities  vaporized,  thus  resulting  In 
some  double  counting  of  exposure.  Tlie 
Agency  is  oonsidering  modifying  the 
model  to  correct  these  problems. 

Atmospheric  Pluaie  Modeling 

The  atioMMpheric  phmie  Bwdel 
calculates  the  peak  concentration  at  the 
centerline  of  the  plume.  The  MEI  is 
assumed  always  to  remain  in  the 
centerline  of  the  plume.  The  Agency  is 
requested  comawnt  od  die 
appropriateaeaa  ol  this  assaraptkai  and 
suggeatiana  for  tAmt  assumptions. 

The  wind  speed  (1  aieter  per  second) 
and  atmospheric  stabffity  paranwlPTi 
(as  described  in  Rcfeteace  ooatber  60) 
are  ialended  to  represent  the  worst 
comhination  of  oonditions^  While  they  ' 
may  be  qipropriate  for  an  event,  the 
Agency  is  uncertaia  whether  they  are 
reasonable  for  representmg  long-term 
conditions.  The  Agency  is  solieiiiiig 


recommendations  for  appropriate  vahws 
tor  tne  rang  tem  aanospnenc 
con(btiona. 

Model  Validation 

Tne  Agency  has  apphed  mooeong 
apiMoac^es  that  H  generally  believes  are 
reasonable.  The  Agency  cautions, 
however,  that  the  ability  of  the  models 
to  aecnrately  simulate  actual  field 
situations  accurately  has  not  been 
verified.  As  noted  above,  questions 
remain  about  the  adequacy  of  some 
aspects  of  tbe  model  fiamework  and  die 
appropriateness  of  some  of  the 
parameter  values.  Thus,  the  Agency  is 
soliciting  comment  on  all  aspects  of  the 
model  used  to  calculate  the  numerical 
limits  for  the  disposal  of  sludge  in 
monofills. 

Incineration 

The  Agency  used  a  single  exposure 
pathway,  mhalation  of  the  incinerator 
emissions,  in  analyzing  exposure  to  the 
MEI.  Tbe  Agency  considers  the  disposal 
of  incinerator  ash  to  be  adequately 
regulated  under  40  CFR  Parts  257,  258, 
and  281  through  68.  The  disposal  of 
scrubber  water  is  subject  to  National 
Pollutant  Discharge  Elimination  System 
requirements.  Generally  scrubber  water 
is  recycled  into  the  Put^cally  Owned 
Treatment  Work  influent  One 
remaining  pattiway,  exposure  to  emitted 
contaminants  that  may  setde  on  land  to 
water,  ariB  be  evaluated  in  die  future,  as 
the  Agency  acquires  more  data  and 
further  develops  evaluative  models. 

In  developing  today's  proposal  the 
Agency  evaluated  the  inhalation  of 
sludge  incinerator  emissions  of  arseoic, 
cadmium,  chromium,  lead,  nickel  and 
total  hydrocarbons.  Total  hydrocarbons 
are  used  as  a  surrogate  for  all  organic 
pollutants  and  will  be  cfiscussed  in  Part 
IX  of  the  fweamble. 

The  Agency  performed  air  quality 
modeling  to  determine  the  emission 
rates  (mass  per  unit  time)  that  can  be 
allowed  wiAont  iayosiug  undue  risks  to 
■an  MEI  in  ihe-vieinity  af  the  incinerator. 
For  total  hydrocarbons,  the  allowable 
emission  rate  determiaed  by  saodeling  is 
the  aamevical  hnit  For  metals,  an 
allowafate  shidge  concentration  is 
derived  from  the  allowable  emission 
rate. 

The  Agency  previoasly  evaluated  the 
inhalatiiMi  of  berylHura  and  mercury 
during  development  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs).  which  specify 
allowable  emission  rates.  For  this  rule 
the  Agency  is  taking  tbe  f^ffiSHAPs 
values  to  be  the  allowable  emission 
rates  of  beryllium  and  mercury  for 
sludge  incinerators. 


The  analjrsis  of  die  inhalation  of 
incinerator  emissions  employs 
atmospheric  dispersion  modeling  to 
relate  emission  rates  to  ground  level 
exposure  concentrations.  As  discussed 
below,  the  allowable  emission  rate  is 
determined  from  (1)  the  aOowable 
ambient  air  quality  concentration  at 
ground  level  (tbe  risk  specific 
concentration),  (2)  the  stack  height  and 
other  physical  diaracteristics  of  the  site, 
and  (3)  the  meteorological  conditions  of 
the  site.  The  allowable  sludge  quality  is 
then  determined  by  the  above  allowable 
emission  rate,  the  rate  of  sludge 
incineration,  and  enussion  control 
effuaency. 

The  allowable  ambient  air 
concentration  is  set  to  correspond  to  a 
risk  specific  dose  fior  carcinogenic 
metals  (arsenic  CJidmium.  chromium, 
and  nickel),  assitming  that  tbe  MEI 
inhales  20  cubic  meters  of  air  per  day 
and  that  indoor  and  outdoor  air 
coacentratioas  are  essentially  equal 
Lead  is  set  at  25  percent  of  tbe  NaUoaal 
Ambient  Air  Quality  Stwadard.  The 
rationale  for  this  value  ia  discussed  later 
in  the  preamble. 

The  {dlowable  ambient  air 
concentration  for  total  hydrecarbons  ia 
based  on  (1)  statistical  retatioaafaipa 
between  the  concentration  ol  total 
hydrocarbone  and  the  coacentratioas  of 
specific  ntganir  poUutants  emitted  by 
the  four  sludge  incinerators  that  i 
tested  and  (2)  the  < 
poAsaey  of  the  I 

pollutants,  as  diaansed  later  in  the 
preamble. 

Three  modets  are  ased  in  today's 
propoaal  far  iacaisration:  ISCLT. 
LONGZ,  nd  COM>LEX  1  ptcfercnce 
number  44>.  iSCLtts  intended  for  wban 
or  rural  aitaatioBS  where  the  terrain 
elevations  do  not  exceed  the  stack 
height  It  takes  acooant  of  the 
aerodynamic  effect  of  building 
downarasik,  wUch  is  hkely  to  be 
signiFw  ant  for  many  slndge  incinerators 
with  short  stacks.  The  odier  two  models 
do  not  evaluate  building  downwa^  but 
are  more  appropriate  in  sitaations 
where  terrain  elevations  exceed  the 
stack  hei^t  Such  terrain  is  termed 
complex  terrain.  LONGZ  is  intended  for 
complex  urban  terrain,  while  COMFIEX 
I  is  intended  for  complex  rural  terrain. 

All  three  modeb  require  data  on  die 
incinerator,  the  surrounding  terrain,  and 
the  meteorology  of  the  site  where  the 
incinerator  is  located.  Incinerator  data 
include  stack  hei^t  stack  exit 
diameter,  gas  flow,  and  gas  temperature. 
Meteorological  data  include  joint 
frequency  distributions  of  wind 
direction,  wind  speed,  and  atmospheric 
stabilify.  The  location  of  the  MEI  is  not 
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specified  beforehand,  but  is  set  at  the 
location  predicted  by  the  model  to  have 
the  highest  long-term  average 
concentration. 

In  assessing  the  exposure  to  the  MEI. 
ISCLT  was  used  because  of  its  ability  to 
simulate  building  downwash.  Since  Uie 
MEI  location  for  facilities  with 
significant  downwash  tends  to  be  close 
to  the  incinerator,  inability  to  simulate 
complex  terrain  accurately  was  not 
considered  a  serious  shortcoming.  Side- 
by-side  comparisons  of  the  three  models 
indicated  that  ISCLT  predicts  higher 
concentrations  than  LONCZ  or 
COMPLEX  L  even  in  complex  terrain. 

Evaluation  of  the  effect  of  model 
parameters  on  the  results  indicated  that 
stack  height  was  a  key  parameter. 
Consequently,  the  dispersion  factor 
(maximum  long-term  exposure 
concentration  per  unit  rate  of  emission) 
varies  with  stack  height.  To  generate  a 
regression  relationship  between 
dispersion  factor  and  stack  height,  a 
number  of  facilities  having  various  stack 
heights  were  modeled.  Although  the 
stack  diameter  and  gas  velocity  also 
varied  among  these  facilities,  these 
parameters  were  not  important  and  had 
iittie  effect  on  the  regression 
relationship.  Other  parameters  were 
held  constant  and  were  applied  to  all 
facilities:  wind  characteristics  of 
Atlanta,  Georgia  (which  had  the  worst 
combination  of  parameters  in  any  U.S. 
city  examined);  flat  terrain:  gas 
temperature  (38  degrees  Celsius): 
building  height  (5.5  meters);  and  building 
effective  diameter  (39.5  meters) 
(Reference  number  27). 

The  metals  emission  control 
efRciencies  assumed  in  assessing  the 
exposure  to  the  MEI  correspond  to  the 
worst  10  percent  of  EPA's  data  on 
sewage  shidge  incinerators.  These 
control  efficiencies  are  as  foUows: 
arsenic,  96  percent;  cadmium,  65 
percent:  chromium.  96  percent:  lead.  67 
percent  and  nickel  95  percent  Control 
efficiencies  are  not  assumed  for  organic 
compounds.  Instead,  total  unbumed 
hydrocarbons  are  to  be  used  to  control 
organic  emissions. 

Technical  Uncertainties  And  Isauea  In 
The  Analysis  Of  Incineratioa.  The  risk 
analysis  for  incineration  employs  a 
commonly  used  air  modeling  approach, 
coupled  with  readily  measurable  input 
data.  Nevertheless,  there  remain  a  few 
technical  issues,  which  are  described 
below. 

Worst-Case  Conditions.  In 
determining  the  relationship  between 
MEI  exposure  and  stack  height  the 
Agency  used  the  meteorology  of 
Atlanta,  Georgia,  the  worst  case  of  18 
sites  evaluated.  Emission  control 
efficiencies  for  metals  correspond  to  the 


worst  10  percent  of  EPA's  data  on 
sludge  incinerators.  Other  less  important 
parameters  were  based  on  the  typical 
values. 

The  MEI  is  assumed  to  remain  at  the 
location  of  maximum  concentration  for 
70  years.  The  emissions  are  assumed  to 
be  100  percent  respirable  and  absorbed 
by  the  MEI.  Indoor  air  quality  wtis 
assumed  to  be  no  better  than  outdoor  air 
quality. 

Deposition  Of  Particulate  Pollutants. 
The  current  analysis  assumes  that  all 
emissions  remain  airborne,  thus 
maximizing  their  potential  for  inhalation 
by  the  MEI.  The  SAB,  however, 
recommended  that  the  analysis  account 
for  human  and  ecosystem  exposure  to 
incinerator  emissions  deposited  on  the 
ground. 

EPA  is  developing  a  methodology  to 
perform  such  an  analysis,  and  will 
consider  it  for  futiu%  application.  The 
methodology  involves  predicting 
deposition  onto  soil  and  vegetation, 
further  movement  of  settied  pollutants 
through  environmental  media, 
bioaocumulation,  human  exposure,  and 
ecological  effects. 

Short  Term  Variations.  The 
methodology  used  in  this  proposal 
predicts  long-term  exposure  for  the 
average  operating  conditions  at  an 
incinerator.  The  SAB  has  suggested  that 
the  analysis  also  consider  short-term 
fluctuations.  The  Agency  considers  it 
unlikely  that  potential  short-term  effects 
could  be  of  greater  concern  than  the 
potential  chronic  or  long-term  health 
effects  considered  here.  However,  if 
adequate  data  become  available  to 
support  an  analysis  of  short-term 
fluctuations,  they  will  be  evaluated. 

The  Agency  continues  to  investigate 
the  effect  of  regularly  occurring  start-up 
and  shut-down  events  on  the  long-term 
average  emission  control  efficiency.  The 
Agency's  initial  investigations  of  this 
suggest  that  the  effect  may  not  be 
particularly  important. 

PART  V:  HUMAN  HEALTH  CRITERL\ 

Over  the  years,  the  Agency  has 
proposed,  and  either  promulgated  or 
published  as  guidance,  criteria  to  protect 
public  health  and  the  environment  from 
the  adverse  effects  of  specific  pollutants. 
Where  such  criteria  are  available,  these 
criteria  are  used  in  the  exposure 
assessment  models  to  derive  numerical 
limits.  EPA  is  seeking  public  comment 
on  the  manner  in  whidi  the  Agency  is 
proposing  to  use  the  criteria  in  today's 
proposal. 

As  previously  explained,  the  human 
health  criteria  that  were  used  in 
establishing  numerical  limits  for 
monofills  are  the  maximum  contaminant 
levels  (MCLs)  for  drinking  water.  WThere 


MCLs  have  not  yet  been  promulgated  in 
final  form,  proposed  MCXs  have  been 
used  to  establish  health-based  limits  for 
ground-water  contamination.  When 
MCLs  are  revised,  the  new  drinking 
water  standards  will  be  adopted  for  this 
purpose.  In  the  incineration  equation, 
EPA  used  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
for  merciuy  and  beryllium,  and  the 
National  Ambient  Air  Quality  Standards 
for  lead.  Water  Quality  Criteria  were 
used  in  the  appropriate  pathways  of 
exposure  in  the  land  application  model. 

Ciitaria  for  NoiMardnogens 

Where  the  Agency  has  not  published 
human  health  criteria  for  a  non- 
carcinogenic  pollutant,  the  Agency  is 
proposing  to  use  a  reference  dose  (RfD) 
listed  in  the  Agency's  computerized 
Integrated  Risk  Information  System 
(IRIS).  Information  on  access  to  the  data 
in  IRIS  is  listed  in  Pari  XIII  of  the 
preamble. 

An  RfD  is  a  threshold  below  which 
adverse  human  health  effects  are 
unlikely  to  occur.  The  RfD  is  directly 
analogous  to  a  previously  used  EPA- 
term  "acceptable  daily  intake"  (ADI). 
The  Agency  prefers  the  term  RfD  rather 
than  ADI  to  avoid  the  implication  that 
doses  below  the  threshold  are  always 
acceptable,  while  doses  above  the 
threshold  are  always  unacceptable. 

The  RfDs  listed  in  nUS  are  based  on    ^ 
an  intra-Agency  review  of  the  latest 
scientiHc  information  used  in  the 
Agency's  risk  assessments.  EPA  derives 
the  RfD  threshold  by  evaluating  toxicity 
data  for  humans  (where  available)  or 
animals.  If  multiple  studies  with 
different  animal  species  are  available, 
the  most  sensitive  species  is  often 
selected.  From  such  data  a  "no  observed 
adverse  effect  level"  (NOAEL)  is 
identified  for  the  critical  toxicological 
effect  or  end  point.  The  NOAEL  is  the 
highest  dose  of  a  chemical  at  which 
there  is  not  a  statistically  or  biologically 
signiHcant  increase  in  frequency  or 
severity  of  an  adverse  effect  when    -. 
individuals  in  an  exposed  group  are 
compared  to  individuals  in  a  control 
group.  The  RfD  typically  is  set  100-1000 
fold  below  a  NOAEL,  depending  on  the 
quality  of  the  data  available. 

The  Agency  recognizes  that  the  actual 
threshold  value  at  which  adverse  human 
health  effects  may  occur  could  be  an 
order  of  magnitude  higher  or  lower  than 
the  value  listed  in  IRIS.  While  exposure 
above  the  RfD  increases  the  probability 
of  adverse  effects,  it  does  not  produce  a 
certainty  of  adverse  effects.  Similarly, 
while  exposure  at  or  below  the  RfD 
reduces  the  probability,  it  does  not 
guarantee  the  absence  of  adverse 


Fedmni  Regstat  /  VoL  5^  Na  2a  /  Monday,  Febtuary  6^  19Bft  /  Propoaed  Ralea 5775 


effects.  The  procedure  used  to  establish 
the  RfD  does  not  permit  the  Agency  to 
estimate  what  fraction  of  the  populatioa 
would  exhibit  effects  for  exposure 
above,  at,  or  below  the  RfD. 

RfDs  were  uaed  to  derive  an 
acceptable  daily  tfietary  iataJce  (DOQ  fin 
the  land  application  and  diatiibutiiMi 
and  marketing  equations.  To  derive  the 
acceptable  DDI  of  a  pollutaiit  from  food 
and  aniawl  products  raised  on  sludge- 
amended  soils,  the  Agency  subtracted 
the  badEground  intake  from  the  RfD.  The 
backgroimd  values  were  average  values 
listed  in  the  literatiu«  for  toddlers  and 
adults  and  include  intake  from  drinking 
water,  food  other  than  food  grown  or 
raised  on  sludge-amended  soils,  air.  and, 
in  the  case  of  lead,  household  t^t 
Because  the  Agency  has  not  estabCshad 
an  RfD  for  arsenic,  the  iSCL  for  arsenic 
was  used  to  derive  an  acceptable  DDL 

far 


lof 
AppUcatfM 

EPA  ts  concerned  about  die  health 
implications  of  exposure  to  Isad,  It  is  the 
Agency's  objective  to  mtnitniM»  lead 
exposure,  particalaily  for  stisceptible 
subpt^olations.  When  sewage  sludge  is 
applied  to  agricultural  land,  individuab 
are  exposed  to  lead  from  food  or  food 
products  grown  on  slu(^e-amended  soil 

In  land  application,  the  human  fc^<ilth 
pathway  is  not  the  most  stringent  one 
for  the  c«mtrot  of  lead.  An  ecological 
pathway  is  the  most  stringent  one. 
Nonethetesa,  due  to  the  paramount 
concern  about  the  human  health  impacts 
of  lead,  the  following  discussion 
describes  in  detaS  how  the  Agency 
derived  the  lead  Braits  based  on  hiunaa 
impacts.  Not  only  will  this  promote 
public  discussion  and  informed 
comment  it  wilt  also  demenatrate  how 
the  Agency's  methodofogy  woda  for  a 
given  poffutanL 

By  199a  EPA  estimates  that  Ae 
average  daily  total  intake  of  lead  will  be 
approximate^^  30  micrograms  Qi^  for 
children  and  aduhs  hi  the  United  States. 
Althon^  food  is  the  source  of  50  to  75 
percent  of  the  ofveraD  lead  int^ce  for  the 
average  aduh  and  of  30  to  45  percent  Cor 
the  average  ehSd.  only  0.02  percent  of 
this  food  is  grown  on  abidge-amended 
soil.  Therefore,  the  paction  of  overall 
lead  intake  attributable  to  food  from 
sludge  amended  soil  is  negfigible  (30  jig 
X.  .75  x  J0Q2  =  0.0045  fxg}  even  before 
Federal  regulati'on  of  lead  in  sewage 
sludge.  Fbr  comparison  purposes,  the 
proposed  drinking  water  MtX  if  5  |fcg/ 
per  liter  which  allows  an  iatfividual  to 
intake  10  (ig/per  day  (assumtag  an 
average  indhridual  drbiks  2  liters  of 
water  per  day).  This  level  is  2.atn  times 
higher  then  the  average  exposure  from 


lead  in  sludge  applied  to  agricultural 
land. 

EPA  believes  the  coaceotratioB  o{ 
lead  in  sewage  *!iHg(r  applied  to 
agricaltoral  land  shouU  be  Uaiitcd. 
Despite  its  saiall  contribution  to  daily 
lead  intake,  further  reductioa  will 
promote  EPA's  policy  of  lowoing  blood 
lead  levels.  "Hie  Ag^egale  Risk 
Analysis  estimates  dtat  at  a  *""^''"* 
there  are  920  women,  children,  and 
white  mea  (the  Ag^egate  Risk  Analysis 
explains  why  only  white  men  were 
tabulated)  who  would  be  at  risk  of 
adverse  effects  as  a  result  of  the 
application  of  sewage  sludge  to 
agricukural  land  with  corrent 
conceatratioas  of  lead.  The 
overwhelming  majority  of  these  are  oacn 
with  lypert ensign  The  same  analysis 
estimates  there  could  be  3a  cases  of 
adverse  health  effects  related  to  this 
sludge  eaqKMure  |see  Table  Vni-l  in 
Part  Vm  of  the  preaaiUe).  These 
demonstrate  the  potential  for  reductiona 
in  huBiaB  health  inqiacts  tfarougli  control 
of  lead  levels  in.  sewage  sbui^  applied 
to  agricultural  land.  The  adverse  health 
impacts  could  also  increase  if  there  ia  an 
increase  in  laiul  applicattoa  of  sewage 
sludge  consistent  with  SA'a  Policy  en 
Beneficial  Reuse. 

Consistent  with  the  statutory  directive^ 
that  the  Agency  protect  °gp'"t* 
"reasonab^  sntiripated  adverse 
effects"  (see  secdon  405(dK3)  off  the 
CW^  EPA  conducted,  here  aa 
elsewhere,  an  analysis  asia§  a 
corohinah'nn  of  reasonable  worst-case 
assnaytions  to  catcalate  die  lead  limit 
This  involved  modetiag  how  lead  travds 
frt>m  shidge  applied  to  land,  through  die 
food-chain,  to  a  human  endpoint 

The  additive  eSectef  this 
combination  of  reasoaaUe  worst-case 
parameters  produces  a  lead  linitatioD 
that  is  sttffidcBtly  protective  of  the  aiost 
exposed  indrvidttal  puIEQ  while  also 
accounting  for  potentialdata 
inadeqoaciea.  These  lead  linHtatkms 
will  protect  the  general  populatios  by 
lowering  the  total  exposure  to  lead  from 
food  ffoiwa  QD  sludge-amended  soils. 
However,  the  method  does  not  drive  the 
limits  to  levels  necessary  lor  protection 
in  every  conceivable  wwst  possible 
circuotstance. 

The  actaai  methodology  iovoives  a 
number  ef  steps  Since  EPA  has  not 
estahfished  an  Rfl3  for  load,  it  examined 
the  health  effecta  from  lead  that  are 
generally  correlated  with  blood  lead 
levels  to  select  the  h— an  endpoint  most 
sensitive  ta  lead  exposure  from  sewage 
sludge.  Lead  expoaace  across  a  broad 
range  of  blood  lead  levels  is  associated 
with  a  coatimuuB  ef  pathophysiological 
effects,  inchiding  interference  with  heme 


synthesis  necessary  far  famation  of  red 
blood  ceHs.  anpiais.  Iddacy  damagr. 
impaired  reprodactiwe  faoctioB. 
interioeioe  with  sitasHB  D  ■etabuMsai. 
impaind  cogaitive  iiiiriBMsm. 
delayed  neurolo^cal  aBd'[d>ysical 
devdofMBent  in  acwboraa  and 
elevations  in  blood  pressure  aanag 
adults. 

There  are  several  optioas  availabie 
for  this  sensitivity  parasseter.  ¥Vhite 
middle-aged  mta  (40-69).  yaung  cbildrea 
(0-^  and  pregasnt  wonea  (a 
surrogates  far  the  fetos)  are  all 
subpopalatians  espcciayy  sensitive  to 
the  toxic  effects  of  lead.  Relative  to 
pregnant  wonsea,  delays  ia  early  mental 
and  physical  devcfopDunt  of  fetases 
and  iahats  have  been  aasodaled  with 
matensal  blood  lead  levaia.  Becsaae  ^ 
biokinetics  of  lead  dating  pir  jaam  | 
have  Bot  been  weU  ducidated.  the 
available  data  are  iaadeqaafte  to 
quantitatively  predict  fetal  lead 
exposure  andsr  vorioas  eKpeeare 
Bcenarioa.  In  yoang  daldren.  lead 
impacts  include  iaapainBeat  of  meatal 
and  physical  devek^iiaeBt  inrluding 
loss  of  heariog  and  reduced  atteotion 
span  in  school  For  white,  aadrile  agrd 
men.  several  studies  have  found  a  sassli. 
but  consisteat  relatioasfaip  between 
blood  lead  levels  aad  blood  pressure. 
The  blood  pressure  mcreases  asay  be 
associated  with  sooie  increased  risk  for 
more  serieas  cardiovascular  dispose 
events,  such  as  strokes  and  heart 
attacka  especially  if  blood  lead  levels 
are  chronicalLy  elevated  (Reference 
number  45). 

Althoi^  children  absorb  aoore  lead 
from  food,  tbey  areaot  iMxiiMlly 
exposed  to  lead  in  spway  sfadge. 
Childres  do  not  typical^  ronaume  food 
grown  on  sludge-amended  soils  to  the 
extent  that  aduUs  da  Since  adult  bmIss 
consume  more  food  than  woaea  and 
children,  they  are  mon  exposed  to.  and 
may  be  noot  affected  l^.  rhsngps  in 
lead  conoentratians  in  slndge  that  is 
applied  to  agricultural  lands.  Therefore. 
for  this  parameter.  EPA  selected  nsiddle- 
aged  men  as  the  luunan  end^oint-nast 
sensitive  to  lead  effecta 

Step  two  ia  the  process  is  to  select  a 
blood  lead  level  of  conrera  la  recent 
rulemaldags.  tbe  Agency  has  selected  a 
level  of  10  ftg  of  lead  per  deciliter  of 
blood  as  a  level  of  coacem  for  health 
effects  which  warrant  avoidance  ia 
infants  and  '•t>iiAaa  Research  on  white 
males  40  to  Sft  years  old  (Rafereaoe 
number  30)  foaad  significaat 
associations  between  bkiod  lead  levels 
and  blood  pressure  after  acooonting  for 
the  other  kaamm  factors  previously 
associ^ed  with  elevated  blood  pressuie. 
This  research  aba  wed  that,  with  littfe 
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change  in  the  coefficient,  the 
relationship  also  held  when  tested 
against  every  dietary  and  serological 
variable  measured  in  NHANES  D  data,  a 
data  base  on  health  and  nutrition  in  the 
U.S.  population  (Reference  number  30). 
"^ere  remains  considerable  uncertainty 
as  to  the  location  of  a  blood  lead 
threshold,  if  any,  for  a  blood  pressure 
change  and  the  mechanisms  by  which 
these  changes  occur.  Therefore,  the 
Agency  has  not  yet  determined  an 
appropriate  blood  lead  level  to  serve  as 
a  target  for  the  protection  of  adult  men 
from  elevated  blood  pressure  associated 
with  exposure  to  lead.  However,  for 
purposes  of  this  analysis  only,  EPA 
assessed  the  potential  effects  of  this 
proposed  regulation  on  adult  men  based 
on  a  blood  lead  level  of  10  |ig/dl.  If  the 
Agency  determines  that  the  level  of 
concern  is  lower  than  10  ^g/dL  we  will 
re-evaluate  the  impacts  of  this  proposal 
and  may  choose  a  different  limit  on  lead 
in  sludge  which  better  reflects  the 
appropriate  blood  lead  level  of  concern. 

The  third  step  in  the  process  is  to 
choose  a  basel^  lead  exposure  level 
from  all  sources  other  than  food  grown 
on  sludge-amended  soils.  The  August 
1988  Draft  Report  "Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Lead:  Exposure  Analysis 
Methodology  and  Validation" 
(Reference  number  82),  included 
estimates  of  average  lead  exposure 
levels  under  various  air  lead 
concentrations.  The  report  projected  a 
1900  baseline  average  blood  lead  level 
for  white  middle-aged  men  of  3.9  to  4.9 
fig/dL  These  levels  result  from  exposure 
to  all  media  Including  air,  drinking 
water,  food  other  than  food  grown  or 
raised  on  sludge-amended  soils,  dust, 
and  dirt 

It  must  be  noted  that  these 
calculations  are  for  an  average  exposed 
individual  in  a  large  population. 
Baseline  exposure  to  lead  results  in 
blood  lead  levels  that  are  lognormally 
distributed.  To  more  completely 
characterize  risk,  we  must  examine 
blood  lead  distribution  around  the 
average  baseline.  Given  a  mean 
baseline  lead  in  middle-aged  men  of  4.4 
fig/dl  and  a  geometric  standard 
derivation  of  1.37  (from  NHANES  II). 
approximately  10  percent  of  the 
population  would  be  over  6.7  itgfdi  and 
IJO  percent  would  be  over  9.2  fig/dl. 
Because  of  the  Agency's  concern  for 
those  individuals  who  are  exposed  to 
above  average  lead  levels  at  the 
baseline  (individuals  most  exposed  to 
lead).  EPA  selected  8.0  ^g/dl  as  the 
baseline  blood  lead  exposure  level.  This 
corresponds  approximately  to  the  9Sth- 
percenti!e  of  the  distribution. 


Step  four  is  to  determine  the 
aDowable  daily  intake  of  lead  for  shi^ 
diat  is  still  protective  of  the  blood  lead 
level  of  concern.  To  derive  the  AOL  the 
Agency  subtracted  the  baseline  blood 
level  exposure  level  (8  ^/dl)  from  the 
blood  lead  level  of  concern  (18  fig/dl). 
The  Agency  then  calculated  what 
amount  of  lead  intake  from  food  grown 
on  sludge-amended  soils  would 
translate  into  2  fig/dL 

Not  all  of  the  lead  in  food  that  is  eaten 
is  absorbed  by  the  body.  A  method  to 
convert  dietary  lead  intake  to  blood  lead 
level  is  described  in  the  Draft  Exposure 
Report  and  is  based  on  experimental 
studies,  in  which  dietary  supplements 
were  administered  to  volunteers,  and 
duplicate  diet  studies.  Two  studies  are 
identified  as  most  useful  in  estimated  a 
dietary  lead/blood  lead  relationship 
(see  Reference  numbers  83  and  84).  For 
middle-aged  men.  the  coefTicient  of 
increase  of  blood  lead  level  and  lead 
intake  attributable  to  consumption  of 
lead  in  food  is  a032.  Dividing  OJOOZ  into 
2  yields  of  62.5  fig  of  lead  per  day 
allowable  intake  due  to  consumption  of 
lead  in  foods  raised  on  sludge-cunended 
soils.  To  be  conservative,  the  Agency 
chose  to  limit  the  allowable  intake  of 
lead  from  sludge  to  20  fig  per  day  rather 
than  62.S  ftg. 

Step  five  requires  the  selection  of  an 
individual  who  is  most  exposed  to 
sludge  (MEI).  Approximately  0.02 
percent  of  national  agricultural  land  is 
treated  with  sludge  each  year.  With  an 
assumption  of  complete  national  mixing 
of  food,  an  average  indlridual's  diet  of 
fruits,  vegetables,  and  meat  products 
contains  no  more  than  a02  percent  of 
foods  grown  on  sludge-amended  lands. 
To  be  protective,  we  assume  to  MEI 
receives  over  100  times  more  of  his  food 
supply  bom  sludge-cunended  soils  than 
the  average  individual.  The  model 
attributes  2.5  percent  of  the  METs  diet  to 
food  frtim  sludge  treated  soils  due  to 
potentially  high  consumption  from 
roadside  stands. 

Step  six  is  to  establish,  for  each  step 
in  the  pathway  of  exposure  through  the 
environment,  an  allowable 
concentration  of  lead  in  the  soil  and  in 
the  plant  The  concentrations  are  based 
on  reasonable  worst-case  assumptions 
that  speed  the  transport  of  lead  through 
the  environment  and  that  magnify  the 
bioaccumulative  effects  of  lead  in  plants 
axul  animals.  The  approach  and  values 
used  are  detailed  in  Part  IV  of  the 
preamble  and  in  the  'Technical  Support 
Document  Land  Application  and 
Distribution  and  Marketing  of  Sewage 
Sludge"  (Reference  number  57). 

Step  seven  is  to  establish  a  lead 
limitation  that  would  not  exceed  the 


allowable  DDl  In  this  case,  the  model 
calculated,  for  the  human  health 
pathway,  a  cumulative  pollutant  loading 
rate  for  lead  of  176  kilograms  per 
hectare  (kg/ha).  However,  the  model 
calculated  a  non-human  health 
cumulative  pollutant  loading  rate  of  77 
kg/ha.  Therefore,  the  human  health  - 
pathway  was  not  the  most  stringent  for 
this  pollutant  Because  the 
envirorunental  or  non-human  health        * 
limitation  is  more  stringent  the  limit  for 
lead  will  be  even  more  protective  of 
human  health. 

It  is  important  to  note  the  relationship 
between  the  proposed  limitation  and 
current  requirements.  Thirty-two  States 
now  limit  the  application  of  lead  to  soil. 
The  rates  range  from  200  kilograms  of 
lead  per  hectare  to  2520  kilograms  of 
lead  per  hectare.  The  median  value  is 
530  kilograms  of  lead  per  hectare. 
Current  EPA  guidance  suggests  that  lead 
should  not  be  applied  at  a  cumulative 
pollutant  loading  rate  in  excess  of  500- 
2000  kg/ha.  The  proposed  lead  limit  of 
125  kg/ha  will  result  in  very  significant 
reductions,  more  than  80  percent 

The  Aggregate  Risk  Analysis  projects 
the  number  of  people  exceeding  blood 
thresholds  would  drop  from  920  to  249 
after  regulation  for  a  benefit  of  671. 
Likewise,  the  lead  cases  due  to  land 
appUcation  would  drop  frt>m  38  to  10. 

Because  of  the  reasonable  worst-case 
conservative  nature  of  this  methodology, 
EPA  believes  the  proposed  regulation  is 
very  protective  of  human  health  impacts 
from  lead.  However,  we  invite  comment 
on  the  methodology  and  our  selection  of 
parameters.  The  Agency  is  interested  in 
whether  the  public  believes  EPA  has 
been  sufficiently  protective  or  whether 
EPA  should  have  been  more 
conservative.  For  example,  conunent  is 
sou^t  on  the  advisability  of  selecting  15 
^g  per  day  instead  of  20,  as  the 
aUowable  daily  intake  of  lead  bom 
sludge,  in  Step  4.  Conversely,  the 
Agency  also  seeks  to  know  if  the  public  , 
feels  it  has  been  too  conservative  (e.g., 
in  Step  4.  EPA  could  have  used  the  62.5 
fig  per  day  of  lead  produced  by  our 
analysis  as  the  allowable  daily  intake. 

As  described  above,  this  human 
pathway  analysis  is  based  on  evaluating 
middle-aged  men  as  the  human  endpoint 
most  sensitive  to  lead  exposure  from 
sludge.  The  limitation  derived  from  this 
methodology  will  not  only  protect  that 
MEI  but  of  course,  will  also  protect  the 
general  population  and  other  sensitive 
subpopulations.  Of  the  920  people 
estimated  at  the  baseline  to  be  at  risk  of 
adverse  health  effects  resulting  from 
lead  in  sewage  sludge  applied  to 
agricultural  land,  less  than  30  are 
women  or  children.  The  proposed 
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regulation  wUl  reduce  that  number  to 
less  than  10.  Nonetheless,  we  invite 
comment  on  whether  the  proposed 
limitations  are  sufficientiy  protective  for 
the  specific  subpopulations  of  children  0 
to  2  and  pregnant  women. 

As  mentioned  earlier,  there  is  the 
potential  for  an  increase  in  the 
application  of  sewage  sludge  to 
agricultural  land.  Such  an  increase  could 
increase  exposure  to  lead  frtmi  sewage 
•hidge.  fai  fact  our  impact  analysis 
projects  there  will  be  a  10i>ercent 
decrease  in  agricultural  land. 

EPA  is  alsa  interested  in  comments  on 
the  impact  of  these  limitations  on  the 
beneficial  reuse  of  sludge  and  on  the 
potential  inter-media  transfer  of  lead 
risks.  Some  mimicipalities  have 
suggested  that  our  analysis  understates 
the  impact  and  will  preclude  land 
application  of  sludge  in  most  cases.  If 
this  is  the  result  increased  amounts  of 
sludge  will  be  incinerated.  This  could 
reduce  a  greater  lead  exposure  and 
increased  numbers  of  individuals 
adversely  affected  by  land.  On  the  other 
hand,  reduction  of  lead  in  gasoline  may 
have  resulted  in  lower  amounts  of  lead 
in  sludge  (at  treatment  plants  with 
,  combined  sewers).  Therefore,  tight 
limits  on  lead  in  sludge  may  not 
preclude  or  reduce  land  application  or 
increase  incineration  of  sewage  sludge. 
EPA  is  particularly  interested  in  data  on 
these  matters  that  conmienters  could 
provide.         ,/'-  ~  .:     '    ■'•  " 

Criteria  For  Cardnbgans ' 

As  discussed  in  the  'Tinal  Guidelines 
for  Carcinogen  Risk  Assessment"  (51 FR 
33992.  September  24. 1986).  the  Agency 
classifies  a  pollutant's  potential  for 
exhibiting  carcinogenic  hazards  by 
considering  the  weight  of  evidence 
indicating  that  a  pollutant  is  a 
carcinogen.  The  classes  of  carcinogens 
are: 

•  Group  A — human  carcinogen  based 
on  sufficient  epidemiological  data; 

•  Group  Bl — probable  human 
carcinogen  based  on  sufficient  animal 
data  with  suggestive  human  data: 

•  Group  B2 — probable  human 
carcinogen  based  generally  on  sufficient 
animal  data  without  suggestive  human 
data; 

•  Group  C — possible  human 
carcinogen  based  on  more  limited 
animal  data; 

•  Group  D — not  classifiable  as  a 
carcinogen  due  to  insufficient  data;  and 

•  Group  E — evidence  of  non- 
carcinogenicity. 

Twenty-one  of  the  pollutants  for 
which  the  Agency  is  proposing 
standards  have  been  classified  as 
carcinogens.  Table  V-1  list  the  twenty- 
one  pollutants  with  their  associated 


weight  of  evidence  designations. 
Table  V-1  .—Carcinogens 
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For  each  pollutant  classified  as  a 
carcinogen,  the  Agency  quantitatively 
estimates,  the  upper-bound  cancer 
poteiu:y  (unit  risk  estimate  Qi  *)  for  the 
pollutant  A  pollutant's  potency  is  a 
measure  of  its  ability  to  increase  the  risk 
of  contracting  cancer  over  a  life  time, 
e^qvessed  per  unit  of  daily  dose.  For 
Group  A  pollutants,  the  cancer  potency 
was  based  on  epidemiological  data.  For 
all  others,  potency  was  estimated  from 
animal  test  data.  The  Agency's  upper- 
bound  potency  estimates  are  shown  in 
Table  V-1. 

Estimates  of  cancer  risks  resulting 
from  given  levels  of  exposure  are 
subject  to  great  uncertainty. 
Extrapolation  of  carcinogenicity  bom 
animals  to  humans  involves 
uncertainties  due  to  differences  in 
physiology  and  metabolism. 
Extrapolation  from  high  doses 
generating  a  detectable  cancer  response 
to  low  doses  corresponding  to 
environmental  contamination  involves 
uncertainties  in  the  shape  assumed  for 
the  dose-response  curve. 

For  the  Table  V-1  pollutants,  die 
Agency  has  extrapolated  the  response  at 
high  doses  to  the  predicted  response  at 
low  doses  assuming  the  linearized  multi- 
stage model.  Compared  to  other 
available  extrapolation  models,  the 
Agency's  model  generally  produces 
higher  estimates  of  cancer  potency  and 
risk.  The  proposed  numerical  limits 
would  be  higher,  possibly  by  one  or  two 
orders  of  magnitude,  if  a  different 
extrapolation  model  had  been  used.  The 
uncertainties  are  most  pronounced  for 


pollutants  showing  indications  of 
cancer-promoting  action  but  not  cancer- 
initiating  action.  Such  pollutants  include 
DDT. 

Of  the  available  cancer  dose-response 
models,  none  is  recognized  as  producing 
the  most  accurate  results.  EPA  does  not 
believe  that  procedures  yet  exist  for 
making  "most  Hkely"  or  "best" 
estimates  of  risk.  Rather,  the  Agency 
believes  that  its  procedures  produce  a 
plausible  upper  limit  for  risk.  Such  an 
estimate,  however,  does  not  necessarily 
give  a  realistic  prediction  of  risk.  The 
true  risk  may  be  as  low  as  zero. 

In  determining  the  appropriate  dose  to 
use  in  the  exposure  assessment  models 
for  carcinogenic  pollutants.  EPA  uses 
the  quotient  of  an  incremental  risk  and 
the  potency  value.  Qi  *.  The  incremental 
risk  is  defined  as  tbe  probability  of  an 
individual  contracting  cancer  following 
a  lifetime  of  exposure  to  the  maximum 
modeled  long-term  ambient 
concentration.  Estimates  of  maximum 
individual  lifetime  cancer  risk  are 
usually  expressed  as  the  probability 
represented  as  a  negative  expcment  of 
la  For  example,  one  additional  cancer 
case  in  an  exposed  population  of  ten 
thousand  is  written  as  1  x  10'^  in  an 
exposed  population  of  one  in  one 
hundred  thousand  is  written  as  1  xl0~*. 
and  in  an  exposed  population  of  one  in 
one  million  is  %vritten  as  1  x  10"*. 

The  incremental  risk  cannot  be 
construed  as  an  absolute  measure  of  the 
risk  to  the  exposed  population  because 
of  the  uncertainties  described  above. 
Furthermore,  a  case  does  not  indicate 
the  severity  of  the  outcome.  An 
additional  cancer  case  does  not 
necessarily  mean  a  terminal  illness. 
Therefore,  sud;  estimates  are  best 
viewed  as  relative  estimates  of  the 
likelihood  of  cancer. 

The  Agency  usually  evaluates  risk 
targets  ranging  bom  1  x  10~*  to  1  x  10~* 
in  making  regidatory  decisions.  Risk 
levels  of  1 X 10"  •  to  1 X 10"*  are  generally 
considered  acceptable  depending  on  (1) 
the  pollutants  involved.  (2)  the  weight  of 
evidence  that  the  pollutants  are  human 
carcinogens,  (3)  the  uncertainties  in  the 
analyses.  (4)  the  certainty  and  severity 
of  the  risk  posed  by  the  pollutants  or 
activities,  (5)  the  reversibility  of  the 
health  effects,  (6)  the  number  of  people 
exposed  to  the  pollutant  (7)  the 
advantages  of  the  activity.  (8)  the  risks 
and  advantages  of  any  alternatives,  and 
(9)  the  requirements  of  the  statute  under 
which  the  pollutants  or  activities  are  to 
be  regulated.  Risks  of  less  than  1x10"* 
(i.e.,  IX 10"  1  are  very  small  and  these 
lower  estimates  increase  in  uncertainty. 
Because  of  the  uncertainties  of  the 
models  and  analyses,  EPA  may  build  in 
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margins  of  safety  throu^  either  the 
parameters  it  uses  in  the  models  or  the 
risk  target  it  selects  as  a  basis  for  its 

regulatory  decisions. 

PART  VL  ENVKONMENTAL 
CRITERIA 

Saction  405(d)  of  the  Clean  Water  Act 
(CWA)  requires  standards  that  protect 
human  health  and  the  environment  To 
ensure  that  the  numerical  limits  protect 
not  only  human  health,  but  also  the 
environment,  the  Agency  examined  the 
pathways  through  which  plants  and 
animals  would  be  exposed  to  a  pollutant 
when  sewage  sludge  is  aiqilied  to 
agricultural  and  non-agricultural  land  or 
distributed  and  marketed.  The  Water 
Quality  Criteria  published  under 
authority  of  saction  304(a)(1)  of  the 
CWA  were  used  as  the  end  point  for 
determining  a  pollutant  concentration 
that  would  generally  ensure  water 
quality  adequate  to  sunwrt  fresh  water 
organisms.  The  guideliiMS  that  the 
Agiency-uaes  to  develop  criteria  for 
aquatic  organisms  atre  published  in  45 
FR  70341,  November  30,  lOOa 

Smilar  criteria  have  not  been 
developed  for  the  terrestrial  target 
organisms.  EPA  could  not  follow  the 
Water  Quality  Criteria  guidelines  in 
developing  criteria  for  terrestrial 
organisms  because  studies  have  not 
been  conducted  on  a  sufficient  variety 
of  species  for  the  Agency  to  follow  the 
guidelines.  Data  are  generaUy  available 
fOT  only  domestic  or  commercially 
valuable  spcies,  not  for  wild  plants  and 
animals,  llierefore,  in  selecting  an 
environmental  criterion  for  terrestrial 
organisms,  the  Agency  used  the 
threshold  pollutant  values,  reported  in 
the  scientific  literature,  that  were 
identified  with  reductions  in  growth, 
reproductive  health,  lifespan,  and  other 
symptomatic  manifestations  of  toxicity. 
The  species  most  sensitive  to  a  pollutant 
were  selected.  Where  sufficient  data 
were  available,  the  Agency  set  the 
allowable  exposure  at  the  geometric 
mean  of  (1)  the  lowest  observed  level  of 
exposure  that  causes  an  adverse  effect 
in  a  species  (LOAEL)  and  (2)  the  highest 
observed  level  that  did  not  cause  an 
adverse  effect  in  that  species  (NOAEL). 
Where  it  was  not  possible  to  bracket  the 
LOAEL  and  NOAEL.  the  nuximum  safe 
dose  for  a  species  was  used  instead. 

The  Agency  identified  pollutant 
concentrations  that  would  not  exceed  a 
value  toxic  to  herbivorous  animals 
exposed  to  pollutants  by  ingesting  the 
sludge  when  grazing  or  by  eating  feed 
crops  grown  on  sludge-amended  soils. 
Toxicity  values  for  cattle  or  sheep  were 
used  as  the  basis  of  the  numerical  value 
for  the  grazing  animal.  Toxicity  values 
for  swine,  cattle,  sheep,  or  chickens. 


depending  on  the  pollutant,  were  used 
for  animals  eating  feed  crops.  These 
values  were  in  turn  inserted  into  the 
model  to  develop  a  numerical  limit  for 
the  particular  pathway  of  exposure  to 
ensure  that  grazing  and  non-grazing 
herbivorous  animals  would  be 
protected. 

To  protect  soil  biota,  the  Agency  used 
toxicity  thresholds  for  earthworms  and 
grubs,  although  earthworms  are 
generally  the  most  sensitive  species  and 
the  species  for  which  the  most  data  are 
available.  However,  data  were 
evaluated  for  a  broad  range  of  soil  biota, 
including  microorganisms  and  small 
invertebrates  living  in  or  on  the  soil 

In  selecting  a  toxic  threshold  for 
insectivorous  mammals  or  birds 
consuming  soil  biota  as  a  large  portion 
of  their  diet.  EPA  used  the  predator  of 
the  soil  biota  having  the  highest 
bioconcentration  factor  for  a  particular 
pollutant  to  develop  the  lowest  dietary 
concentration  causing  an  adverse  effect 
on  a  predator.  GeneraUy  the  most 
sensitive  species  were  birds,  although 
data  for  insectivorous  mammals,  such  as 
moles,  were  also  evaluated.  The  Agency 
is  making  the  assumption  that  by  using 
the  hi^iest  available  pollutant  uptake 
slope  in  soil  biota  and  the  lowest 
available  dietary  threshold  in  domestic 
birds,  the  numerical  limits  will  protect 
untested  wild  species  as  welL 

In  developing  the  threshold  values  for 
phytotoxidty,  die  Agency  attempted  to 
use  the  highest  quahty  data  available. 
Over  the  years,  research  on  sludge  used 
in  the  production  of  agricultural 
commodities  demonstrated  a  hierariihy 
in  data  quality  to  predict  field  or  "real 
worid"  conditions  of  pollutant  uptake  in 
plants  and  phytotoxidty.  Generally, 
experiments  conducted  in  fields  using 
sewage  sludge  that  already  contains  the 
heavy  metahi  for  study  produce  the  most 
relevant  data.  Next  in  the  hierarchy  are 
experiments  in  which  plants  are  grown 
in  pots  using  sludge  that  already  contain 
the  heavy  metals  for  study.  A  third  level 
of  data  are  derived  from  experiments  in 
which  salt  solutions  of  the  metals  that 
are  being  studied  are  spiked  into  sludge 
which  is  then  used  to  grow  plants  in 
pots.  Response  curves  for  plant  uptake 
from  such  studies  result  in 
concentrations  of  trace  elements  and 
impacts  on  plant  growth  that  are  much 
higher  and  more  severe  than  the  use  of 
data  from  the  more  representative  field 
study.   . 

The  Agency  selected  data  from  the 
first  category,  if  available.  If  data  in  this 
category  were  not  available,  data  from 
the  second  category  were  selected.  Only 
if  data  in  the  first  two  categories  were 
not  available,  did  the  Agency  select 


sludge-salt  data.  The  proposed 
numerical  limits  for  nidcel  and  zinc  are 
based  on  the  phytotoxicity  pathway  and 
are  derived  fnsm  sludge-salt  data.  The 
Agency  invites  comment  on  the  use  of 
sludge-salt  data  when  sludge  field  data 
are  not  available. 

In  developing  threshold  values  for 
phytotoxidty,  the  Agency  derived  the 
values  on  the  basis  of  the  geometric 
mean  of  die  LOAEL  and  the  NOAEL  in 
the  species  most  sensitive  to  a  pollutant 
Depending  on  the  pollutant  the  most 
sensitive  spedes  were  generally  leafy 
green  vegetables,  root  crops,  or  legumes. 
The  stutbes  frvm  which  data  were  taken 
were  generally  those  in  whic^  the  soil 
pH  was  6  or  greater  because  this  is  the 
usual  condition  that  maximizes  crop 
productivity. 

The  numerical  limits  induded  in 
today's  proposal  are  based  on  the  most 
limiting  pathway  of  exposure.  The 
phytotoxicity  pathway  was  the  Kmiting 
pathway  for  chromium,  copper,  nickel 
and  zinc  for  bodi  land  application 
(agriculture)  and  distribution  and 
marketing.  Toxicity  to  predators  (ducks) 
eating  soil  biota  (worms)  was  the 
limiting  pathway  for  lead  in  both  land 
application  (agriculture)  and  distribution 
and  marketing.  Toxicity  to  farm  animals 
eating  harvested  feed  grown  on  sludge- 
amended  soils  was  the  limiting  pathway 
for  molybdenum  and  selenium.  For  all 
other  pollutants  in  land  application 
(agriculture]  and  distribution  and 
marketing,  the  limiting  pathways  of 
exposure  were  those  aHecting  humans. 

The  'Technical  Support  Document  for 
Land  Application  of  Sewage  Sludge" 
(Reference  number  57)  lists  the  values 
selected  and  the  rationale  used  in 
selecting  those  values.  The  Agency 
invites  the  public  to  review  the  values 
listed  in  the  Technical  Support 
Document  and  to  recommend  other 
values  where  appropriate.  The  Agency 
is  particulariy  interested  in  receiving 
data  and  information  on  toxidty  values 
for  wild  plants  and  animals  to 
supplement  the  data  on  which  the 
environmental  criteria  were  established. 

PART  VII:  AGGREGATE  EFFECTS 
ASSESSMENT 

Introdiiction 

EPA  assessed  the  nationwide 
incidences  of  disease  that  could  be 
identified  and  attributed  to  the  use  or 
disposal  of  sewage  sludge.  These 
aggregate  effects  were  used  in 
evaluating  the  overall  risk  of  current 
practices  and  the  benefits  of  four 
regulatory  alternatives  discussed  in  Part 
VIIl  of  the  preamble. 
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In  assessing  the  adverse  human  health 
effects  of  exposure  to  sewage  sludge- 
borne  pollutants,  the  Agency  developed 
estimates  of  the  following:  (1)  Maximum 
upper-boimd  individual  carcinogenic 
risk  posed  by  a  practice;  (2)  incidence 
(i.e.,  cases  per  year)  of  cancer  and  (3) 
number  of  people  exposed  to 
concentrations  of  non-carcinogenic 
pollutants  that  exceed  the  reference 
dose  (RfD)  or  other  Agency  established 
health  effects-based  threshold  levels. 
The  Agency  also  employed  an 
innovative  methodology  to  calculate  the 
potential  number  of  people  exposed  to 
lead  and  cadmium  above  the  health- 
based  thresholds. 

Estimated  aggregate  human  health 
effects  are  provided  for  sewage  sludge 
that  is  applied  to  agricultural  lands, 
applied  to  non-agricultural  lands, 
distributed  and  mariieted,  placed  in 
monofiUs,  and  indnerated.  The  Agency 
used  the  same  exposure  methodologies 
in  estimating  the  aggregate  effects  on 
the  population  as  a  whole  that  it  used  in 
assessing  exposure  the  most  exposed 
individual,  plant  or  animal  (MEI). 

To  estimate  the  aggregate  effects  of 
sewage  sludge  use  or  disposal,  the 
Agency  applied  the  exposure 
assessment  models  some«vhat 
differentiy  from  the  way  they  were  used 
to  assess  exposure  to  the  MEI.  In 
assessing  exposure  to  the  MEL  the 
Agency  used  a  reasonable  combination 
of  worst-case  exposure  assumptions 
with  upper-bound  toxicity  estimates.  In 
the  aggregate  assessment  the  Agency 
evaluated  a  range  of  parameters  and 
often  focused  on  average  or  typical 
assumptions  for  the  exposure  models. 
However,  because  the  Agency  used 
upper-bound  estimates  of 
carcinogenicity,  the  resulting  aggregate 
cancer  cases  are  upper-bound  estimates. 

Sewage  Sludge  QuaUty 

To  estimate  human  health  impacts 
from  sewage  sludge  use  or  disposal 
practices,  data  are  needed  on  the 
distribution  of  pollutant  concentrations 
in  sludge  among  all  publicly  owned 
treatment  works  (POTWs).  However, 
since  there  are,  at  present  no  data  on 
sludge  quality  for  individual  POTWs, 
the  Agency  relied  on  data  from  EPA's 
"40  City  Study".  The  Agency  developed 
three  separate  sludge  quantities  (50th-, 
90th-.  and  98th-percentile 
concentrations]  using  a  logarithmic 
regression  procedure  based  on  the 
assumption  that  the  POTW  pollutant 
means  are  lognormally  distributed 
across  POTWs.  This  procedure  is  based 
on  fitting  a  regression  line  to  the  data 
that  expresses  the  relationship  between 
the  logarithms  of  the  plant  means  and 
.  the  percentile  of  distribution.  The 


estimated  sludge  concentrations  were 
assigned  to  the  actual  inventory  of 
POTWs  according  to  the  relative 
contribution  of  the  industrial  component 
of  the  wastewater  flow,  as  reported  by 
the  POTW. 

The  uncertainties  in  sludge  quality  for 
organic  pollutants  affect  the  predided 
human  health  effects.  Because  the 
Agency's  analysis  of  the  human  health 
efifects  of  organic  pollutants  relied  on 
the  "40  City  Stiidy"  data,  die  analysis 
may  underestimate  the  effects.  With 
improved  sampling  and  analysis 
protocols,  the  Agency  may  observe 
increased  levels  of  the  organic 
pollutants  for  which  numerical  limits  are 
proposed,  as  well  as  additional  organic 
pollutants  in  sewage  sludge,  thereby 
increasing  the  estimates  of  potential 
human  health  effects. 

As  previously  explained,  the  Agency 
is  gathering  additional  data  on  the 
concentration  of  organic  pollutants  in 
sewage  sludge  as  part  of  the  National 
Sewage  Sludge  Survey.  When  the  data 
from  this  survey  become  available,  EPA 
will  re-evaluate  the  aggregate  effects  of 
organic  pollutants.  The  Agency  will 
publish  the  resiUts  of  the  survey  in  the 
"Federal  Registar"  and  will  invite  the 
public  to  comment  on  the  data  and 
analyses. 

Cancer  Cases 

Aggregate  cancer  cases  are  derived 
assuming  a  linear  non-threshold 
relationship  between  dose  and  risk. 
Annual  cancer  incidence  attributed  to  a 
pollutant  of  a  given  carcinogenic 
potency  is  directiy  related  to  two 
factors.  These  are  the  size  of  the 
population  considered  and  the  average 
exposure  within  the  affected  population. 
The  predicted  inddence  of  cancer  is  an 
upper-bound  prediction  of  the  number  of 
new  cancer  cases  per  year  in  the  U.S. 
population  that  are  attributable  to 
sludge  use  and  disposal.  The  actual 
incidence  may  be  substantially  less  than 
predicted  here  and,  in  fact  may  be  zero. 
The  inddence  estimates  are  not  and 
should  not  be  construed  as.  a  predicted 
death  rate. 

Non-Cancer  Health  EffecU 

Aggregate  non-cancer  risks  are 
expressed  in  terms  of  the  number  of 
people  who  are  chronically  exposed  to  a 
concentration  of  a  pollutant  that 
exceeds  a  fixed  reference  value. 
Exceeding  the  RfD  implies  a  risk  of  an 
adverse  health  effect  but  does  not 
predict  the  occurrence  of  such  an  effect 
For  land  application,  distribution  and 
marketing,  monofilling.  and  indneration, 
the  Agency  compared  the  predicted 
time-averaged  exposure  to  an  RfD  or 


other  health  effect-based  threshold 
value. 

The  number  of  people  exposed  to  a 
given  reference  value  depends  not  only 
on  the  population  size  and  mean 
exposure,  but  also  on  the  variability  of 
chronic  exposure  within  the  population 
(coeffident  of  variation).  For  pollutants 
other  than  lead  and  cachnium.  the 
exposure  predicted  from  sludge  use  or 
disposal  was  simply  added  to  a  mean  or 
typical  background  exposure  and  then 
compared  to  the  RfD.  The  variability  ''** 
(i.e.,  coeffident  of  variation)  of 
background  exposure  and  human 
response  within  the  population  was  not 
considered  because  it  could  not  be 
estimated  reliably.  As  previously 
discussed,  exposure  to  concentrations 
that  exceed  an  RfD  impUes  increased 
risk  but  does  not  imply  that  an  adverse 
health  effed  will  occur.  Because  the 
Agency  does  not  have  the  data  to  use  a 
dose-response  curve  in  generating  RfD 
thresholds  other  than  for  lead,  it  cannot 
predict  the  inddence  of  a  spedfic 
noncancer  health  effed.  The  Agency 
expeds  the  incidence  of  such  health 
effects  to  be  less  than  the  number  of 
people  who  exceed  an  RfD  threshold. 

Cadmfaim  And  Lead  PreiBcted 
Exposures 

The  Agency  used  a  different  approach 
fot  predicting  adverse  health  effects 
from  cadmium  and  lead  from  that  used 
for  other  non-cancerous  pollutants.  For 
these  two  pollutants,  sufiident  data  are 
available  to  support  improved  mediods. 
Estimating  health  effects  from  cadmium 
or  lead  involves  predicting  the 
concentration  of  the  poUutants  in  body 
tissue  of  exposed  individuals.  In  turn, 
this  "body  burden"  is  affected  by  levels 
of  environmental  exposure.  For 
cadmium,  body  burden  is  measured  as 
the  concentration  (micrograms)  of 
cadmium  accumulated  in  a  gram  of 
.kidney  tissue  (MS/g)-  ^ot  lead,  it  is 
measured  as  the  concentration 
(micrograms)  of  lead  in  a  deciliter  of 
blood  (fig/dl).  For  both  metals,  data  are 
available  to  describe  background  levels 
of  tissue  concentrations  in  the  U.S. 
population,  to  link  levels  of 
environmental  exposure  to  expected 
increments  in  these  tissue 
concentrations,  and  to  link  tissue 
concentrations  to  possible  or  expected 
health  consequences.  Separate  health 
effects  and  background  blood  lead 
distribution  data  (population  means  and 
coefficients  of  variation)  are  available 
for  men,  women,  and  children.  Adverse 
fetal  effects  fiom  lead  have  been 
detected  statistically  for  women  with 
blood  lead  as  low  as  10  fig/dL 
Neurological  and  developmental  effects 
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have  been  detected  in  children  with 
blood  lead  between  10  and  15  ftg/dl.  For 
white  men  of  tge  40-59.  blood  level 
increase*  (even  for  levels  as  low  as  7 
>ig/dl)  have  been  found  to  be  associated 
with  increased  blood  pressure. 
Therefore,  "threshold"  values  of  7, 10, 
and  10  to  15  ^g/dl  were  selected  to 
represent  blood  lead  levels  above  which 
adverse  effects  might  be  anticipated  for 
men.  women,  and  children,  respectively. 

Similarly,  data  are  available 
describing  cadmium  concentratioas 
(population  means  and  coefficients  of 
variation)  in  kidneys  separately  for 
smokers  and  non-smokers  in  the  U.S. 
Adverse  health  effects  from  cadmium 
have  been  obaerved  in  adults  with 
kidney  cadmium  levels  exceeding  200 
tiglg.  Therefore,  a  "threshold"  value  of 
200  ^g/g  was  used  in  estimating 
potential  health  effects  from  cadmium. 

From  these  data,  the  Agency 
calculated  the  numl>er  of  people  with 
cadmium  and  lead  levels  exceeding  the 
threshold  values  because  of  background 
expoauret  from  sources  other  than 
sewage  sludge.  The  Agency  then 
predicted  the  incremental  increase  in 
the  levels  of  cadmium  and  lead  in  the 
kidney  or  blood  that  could  be  attributed 
to  sewage  sludge  use  and  disposal 
practices.  The  number  of  people 
exceeding  the  thresholds  was  again 
calculated  as  a  function  of  the  predicted 
population  mean,  assuming  the  same 
coefficient  of  variation.  This  latter 
calculation  includes  both  the  number  of 
people  who  originaUy  had  levels  of  lead 
or  cadmium  exceeding  the  thresholds 
and  the  number  of  pec^le  whose  blood 
or  kidney  levels  would  exceed  the 
thresholds  as  a  result  of  sludge  use  or 
disposal 

To  determine  the  number  of  people 
who  exceeded  the  thresholds  for 
cadmium  and  lead  because  of  sewage 
sludge  use  and  disposal,  the  Agency 
subtracted  the  original  number  of  people 
whose  levels  actually  exceeded  the 
thresholds  bom  the  number  of  people 
whose  blood  levels  were  predicted  to 
exceed  the  thresholds  after  sewage 
sludge  use  and  disposal.  The  key 
parameters  in  this  analysis  are 
background  mean  tissue  concentrations, 
coefficients  of  variation,  incremental 
increase  in  body  burdens  of  cadmium 
and  lead  caused  by  sewage  sludge  use 
and  disposal  practices,  and  the  cadmium 
or  lead  levels  that  may  cause  a  health 
effect. 

The  "threshold**  approaches  described 
above  were  used  to  predict  the  number 
of  exposed  individuals  potentially 
vulnerable  to  adverse  health  effects 
from  sludge-related  exposure  to 
cadmium  or  lead.  Not  all  of  the 
individuals  with  cadmium  or  lead  levels 


above  the  selected  thresholds,  however, 
would  be  expected  to  experience  actual 
health  impacts. 

In  assessing  health  risks  from  lead, 
the  Agency  used  additional  techniques 
to  estimate  uie  number  of  individuals 
likely  to  suffer  the  effects  under 
consideration.  For  example,  the 
relationriiip  between  mean  blood  lead 
level  in  the  white  male  population  and 
expected  blood  pressure  increases 
(diastolic  pressure  greater  than  90  mm 
Hg]  in  that  same  population  was 
determined  using  results  from  semi-log 
regressions  of  diastoHc  blood  pressure 
versus  blood  lead  and  from  a  logistic 
regression  of  high  blood  pressure  versus 
blood  lead.  As  expected,  the  number  of 
individuals  whose  blood  pressure 
actually  faficreases  as  a  result  of  lead 
exposure  from  sludge  is  smaller  than  the 
number  of  individuals  whose  blood  lead 
levels  exceed  7  fig/dl  as  a  result  of 
sewage  sludge  use  and  disposal.  Similar 
methods  were  used  to  estimate  other 
health  effects  from  lead  exposure  and 
the  results  were  used  to  supplement 
those  from  the  "threshold"  approaches. 

OthatRisks 

The  aggregate  effiects  analysis  does 
not  address  exposure  from  pathogenic 
organisms  or  from  pathways  that  were 
not  examined  in  the  exposure 
assessment  models  (e.g.,  the  effects  of 
ingesting  plants  on  which  incinerator 
emissions  have  fallen).  As  discussed 
earlier  in  the  preamble,  the  Agency  is 
developing  exposure  assessment  models 
for  pathogens  and  for  indirect  pathways 
of  exposure  from  sewage  sludge 
incinerators.  When  these  models  are 
complete,  EPA  will  expand  its  aggregate 
assessment  analysis  to  evaluate  the 
effects  of  these  other  risks. 

The  assessment  does  not  quantify 
ecological  effects  or  farm  economic 
losses  caused  by  plant  or  animal 
toxicity,  even  though  some  numerical 
limits  in  today's  proposal  are  based  on 
plant  and  animal  toxicity  values. 
Methodologies  and  data  are  not  yet 
available  to  accurately  estimate  the 
ecological  impacts  from  the  use  and 
disposal  of  sewage  sludge. 

The  remaining  portion  of  this 
discussion  briefly  describes  the  factors 
that  are  considered  and  the  key 
assumptions  that  are  made  in  the 
aggregate  effects  (i.e.,  incidence) 
analysis  for  each  end  use  and  disposal 
method.  Generally,  only  a  few  pollutants 
contribute  to  the  total  adverse  human 
health  effects  predicted  for  each 
method.  These  pollutants  are  identified 
and  the  incidence  of  human  health 
effects  from  current  use  and  disposal 
methods  are  projected. 


Agricultucal  Land  Applicatfam 

Available  data  indicate  that 
approximately  16  percent  (i.e.,  1.2 
million  dry  metric  tons)  of  all  sludge  is 
applied  to  agricultural  and  non- 
' agricultural  land.  The  Agency  estimates 
that  about  three-fourths  of  this  is  used 
on  agricultural  land,  with  substantially 
more  being  used  on  pastures  and  feed 
crops  than  on  crops  intended  for  human 
consumption.  Based  on  Agency 
estimates,  there  are  2,623  POTWs  that 
apply  sewage  sludge,  or  distribute 
sewage  sludge  for  application,  to  the 
land.  Of  these.  24120  apply  sewage 
sludge,  or  distribute  sewage  sluc^  for 
application,  to  agricultural  lands. 

In  estimating  the  aggregate  effects 
from  the  consumption  of  food  grown  on 
sludge-amended  soil,  the  Agency 
evaluated  the  following  pathways: 

•  Sludge-Soil-PIant-Human 

•  Sludge-Soil-Plant-Animal-Human 

•  Sludge-Soil-Animal  (direct 
ingestion]-Human 

•  Sludge-Soil-Surface  Water-Human 

•  Sludge-Soil-Ground  Water-Human 
In  projecting  the  aggregate  human 

health  effects  from  applying  sewage 
sludge  to  agricultural  lands,  risks 
associated  with  pathways  of  exposure 
involving  air  were  not  examined 
because  the  exposure  assessment 
models  did  not  show  that  these 
pathways  would  be  significant  sources 
of  exposure. 

The  Agency  has  no  data  on  how 
harvested  crops  and  food  products  frttm 
different  areas  of  the  country  are  mixed 
into  the  national  market  place  and 
distributed  throughout  the  United  States. 
Consequently,  the  Agency  assumed 
complete  national  mixing  of  food 
products  grown  on  sludge-amended  soil, 
thus  equally  exposing  the  entire  U.S. 
population.  The  complete  mixing 
assumption  has  no  effect  on  predicted 
cancer  incidence  because  cancer 
incidence  is  determined  by  the  average 
dose  within  the  population.  The 
complete  mixing  assumption  tends  to 
underestimate  the  number  of  persons 
who  may  exceed  non-cancer  RfDs 
because  an  average  dose  across  the 
population  is  much  less  than  an  RfD. 
However,  where  a  few  individuals  are 
exposed  to  a  larger  than  average  dose, 
this  larger  dose  may  be  sufficient  to 
cause  an  increase  in  the  body  burden  to 
a  level  that  exceeds  the  RfD,  depending 
on  the  existing  body  burden  of  the 
individual. 

Assuming  that  sludge  is  spread  on 
land  or  ordinary  productivity  at  a  rate  of 
11  metric  tons  per  year,  the  Agency 
estimates  that,  overall,  a02  percent 
assumed  for  the  average  U.S. 
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consumer's  diet  is  food  grown  on  sludge- 
amended  soils,  viiivch  is  substantially 
less  than  the  2.5  percent  assumed  for  the 
MEI's  diet. 

Another  di&rence  between  the 
aggregate  analyses  and  exposure 
assessment  analyses  is  that  the  Agency 
assumed  a  national  average  diet  using 
the  Tolerance  Assessment  System  (TAS) 
in  the  aggregate  analyses.  As  discussed 
earlier,  the  Agency  is  considering  the 
use  of  the  TAS  diet  for  the  exposure 
assessment  model 

For  the  two  exposure  pathways 
involving  plant  uptake  oif  pollutants 
from  soil  the  coefficients  used  to 
estimate  the  pollutant  concentration  in 
various  types  of  crops  per  unit 
concentration  in  soil  represent  a  key  set 
of  parameters.  For  the  exposure 
pathways  involving  animal  uptake  from 
plants  and  directly  fixnn  soil  the 
coefficients  used  to  estimate  the 
pollutant  concentration  in  various 
animal  products  per  unit  concentration 
in  the  feed  or  soil  are  key  parameters.  In 
both  cases,  the  Agency  used  the  same 
values  in  the  ag^vgate  assessment  that 
were  used  in  the  exposure  assessment 
models.  However  the  coefficients, 
particularly  for  metals,  may 
overestimate  the  effect  because  the  total 
metal  in  the  soil  was  used  rather  than 
the  soluble  or  bioavailable  fraction  (i.e., 
portion  of  the  metal  that  is  absorbed  by 
the  plant). 

One  important  limitation  of  the 
assessment  of  exposure  throu^  food  is 
that  projected  effects  are  estimated  only 
for  sewage  sludge  applied  in  a  single 
year.  Multi-year  applications  were  not 
evaluated.  Thus,  the  effects  would  be 
underestimated  for  pollutants  that 
remain  in  the  soil  for  long  periods  of 
time  without  decomposing,  especially 
the  heavy  metals. 

Aggregate  exposure  through  surface 
water  contamination  was  estimated  by 
applying  the  pollutant  runoff  modeling 
approach  used  in  the  MEI  exposure 
assessment  models.  To  obtain  the 
aggregate  pollutant  runoff,  the  runoff  per 
hectare  predicted  for  typical  sludge 
application  was  multiplied  by  the 
number  of  estimated  sludge-amended 
hectares  in  each  State.  This  aggregate 
runoff  was  assumed  to  be  diluted  into 
the  estimated  total  surface  water  flow 
for  each  State.  Aggregate  human 
exposure  was  estimated  assuming  2 
liters  per  day  intake  by  surface  water 
users  and  10.6  grams  per  day  intake  of 
fish  from  State  waters.  The  degree  of 
averaging  used  in  this  approach  has  no 
effect  on  the  predicted  cancer  incidence, 
but  does  tend  to  reduce  the  predicted 
maximum  risks  and  the  predicted 
incidence  of  exceeding  an  RfD. 


Aggregate  exposure  through  ground- 
water contamination  was  estimated  by 
applying  tlK  previously  discussed 
CHAINMINTEQ-AT123D  approach.  The 
area  affected  by  each  site  was  taken  to 
be  a  90  degree  wide  slice  radiating  3 
kilometers  oatward  from  the  slud^ 
amended  site.  The  ground-water 
concentration  within  this  entire  area 
was  taken  to  be  the  maximum 
concentration  predicted  (over  time)  to 
occur  at  the  centerline  of  the  plume  at  a 
distance  of  1.5  kilometers  from  the  site. 
The  population  within  this  area  was 
estimated  assuming  an  average  density 
of  0.13  ground  water  users  per  hectare 
(119  million  ground  water  users 
distributed  over  the  area  of  the  United 
States). 

Using  the  methods  described  above, 
the  Agency  projected  that  application  of 
sludge  to  agricultural  lands  could  result 
in  maximum  individual  carcinogenic 
risks,  summed  across  the  25  pollutants 
regulated  under  this  practice,  of  9xl0~* 
and  in  an  apper-bound  cancer  incidence 
of  less  than  one  case  per  year  (0.17).  The 
Agency  projects  that  921  people  would 
exceed  an  RfD,  and  that  all  but  one  case 
is  due  to  lead.  The  number  of  adverse 
lead  effect  cases  resulting  from  this 
exposure  is  estimated  to  be  38. 

Non-Agficultural  Land  Application 

The  Agency  estimates  that  276,000  dry 
tons  of  adl  dudge  is  applied  to  the  land 
in  non-agricultural  uses.  Such  land  may 
be  set  aside  for  disposal  forest  or 
devastated  land  undergoing 
reclamation. 

The  Agency  estimated  aggregate 
effects  from  human  exposure  to  the 
pollutants  through  the  following 
pathways: 

•  Sludge-Soil-Surface  water-Human 

•  Sludge-Soil-Ground  water-Human 

For  both  pathways  the  Agency  used 
the  same  approach  as  described  for 
agricultural  land  application.  By  this 
means,  the  Agency  estimated  that 
application  of  sludge  to  non-agricultural 
land  could  result  in  maximum  individual 
cancer  risks,  summed  across  the  25 
pollutants  regulated  in  this  practice,  of 
2  X  10~"  and  an  upper-bound  cancer 
incidence  of  less  than  one  case  per  year 
(0.1).  The  Agency  projects  that  60  people 
will  exceed  a  RfD  because  of  lead.  The 
number  of  cases  resulting  in  adverse 
effects  from  this  exposure  is  expected  to 
be  3.5. 

Distribution  and  Marketing 

The  Agency  estimates  that  about  nine 
percent  (i.e..  705,000  dry  metric  tons)  of 
all  sludge  generated  is  distributed  or 
marketed  by  approximately  106 
facilities.  About  25  percent  of  this  is 


used  in  residential  settings — half  was 
assumed  to  be  applied  to  home 
vegetable  gardens  and  half  to 
ornamental  shurbs.  flowers,  and  lawns. 
The  Agency  estimated  aggregate  risks 
from  human  exposure  to  the  poUutants 
throu^  the  following  pathways: 

•  Sludge-Soil-Piant-Human  (home 
gardening) 

•  Sludge-Soil-Human  (children 
ingesting  sludge-amended  soil) 

For  home  gardens,  the  Agency 
assumed  an  application  rate  of  11  metric 
tons  per  hectare.  The  exposed 
population  was  estimated  to  be  2.7 
miUion  individuals  who  garden  and 
consume  their  own  produce.  For  this 
exposed  population,  the  foDovving 
percentages  of  diet  were  assumed  to 
consist  of  food  grown  on  the  sludge- 
amended  soil  27.0  percent  of  root  and 
leafy  vegetables,  non-dried  legumes, 
garden  fruits,  and  corn;  15J0  percent  of 
potatoes:  and  7.0  percent  of  dried 
legumes.  The  soil-to-plant  coefficients 
used  in  the  aggregate  assessment  were 
identical  to  those  used  in  the  exposure  . 
assessment  models  for  a  home  gardener. 
In  evaluating  children's  sludge  ingestion, 
the  Agency  assumed  that  a  home 
gardener  would  mix  the  sludge  into  the 
soil  to  a  depth  of  15  centimeters. 
Children  were  assumed  to  ingest  a 
sludge-soil  mixture  at  a  rate  of  0.1  grams 
per  day  over  a  5-year  period. 

Using  the  above  methodology,  the 
Agency  projected  that  exposure  through 
food  grown  in  home  gardens  amended 
with  sewage  sludge  products  could 
residt  in  maximum  individual 
carcinogenic  risks,  suouned  across  the 
22  pollutants  regulated  in  this  practice, 
of  9X10~*  and  in  virtually  no  cancer 
cases  [0J02  cases  per  year).  Again  lead 
was  the  primary  pollutant  causing  1552 
persons  to  exceed  the  RiD.  Most  of  this 
exposure  (1,546  out  of  1,552)  results  from 
food  and  most  directly  affects  white 
adult  males  (1,463  of  the  1.546), 
increasing  their  risk  of  elevated  blood 
pressure.  The  number  of  cases  resulting 
from  1.552  persons  exceeding  the  RfD 
for  lead  is  95. 

Monofills 

Data  available  to  the  Agency  indicate 
that  49  POTWs  dispose  of  a  total  of 
101,000  dry  metric  tons  of  sludge  per 
year  in  monofills  (approximately  two 
percent  of  all  sludge  generated).  To 
predict  potential  effects  from  these 
monofills,  the  Agency  used  the  same 
fate  and  transpoH  model  for  the 
aggregate  assessment  that  it  used  for 
MEI  exposure.  The  computer  model  used 
for  the  ground-water  pathway  was 
SLUDGEMAN,  which  consists  of  an 
unsaturated  zone  model,  CHAIN,  the 
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geochemical  model.  MINTEQ,  and  the 
saturated  lone  model  AT123D.  The 
model  for  landfill  vapor  loss  was  based 
on  a  methodology  adopted  by  EPA  in 
1987.  It  considers  the  landfill  operating 
period  with  uncovered  wastes,  with 
shallow  temperatiue  cover,  and  with 
permanent  cover. 

The  Agency  did  not  model  all  48 
facilities  because  there  were  insufficient 
site-specific  data.  Rather,  the  Agency 
used  a  number  of  generic  scenarios  to 
account  for  the  48  facilities.  The 
modeled  scenarios  included  the 
following  parameters:  five  POTW  sizes 
(0  to  0.2  mUIioD  ffsllons  per  day  (mgd). 
0.2  to  \J0  mgd.  14)  to  10  mgd.  10  to  60 
mgd.  and  00  plus  mgd).  sludge  pollutant 
concentrations  that  corresponded  to  the 
50th-.  90th-,  and  9eth-percenti]es  from 
the  "40  aty  Study"  and  nine 
hydrological  and  geological  variables 
estimated  (using  ue  gi^elines  of  the 
National  Water  Works  Association. 
1965,  Reference  number  25)  to 
correspond  to  site-specific 
characteristict.  where  possible.  Each 
facility  was  assigned  to  one  of  the 
modeled  scenarios  based  on  its  size, 
percent  industrial  flow,  and  location. 

The  popolationa  affected  by  each  of 
the  48  ladUties  were  estimated  as 
follows.  For  the  volatilization  pathway, 
the  Graphic  Exposure  Modelling  System 
was  used  to  obtain  1960  Census  data 
and  derive  populations  in  11  ring 
distances  up  to  10  kilometers  from  each 
landfill  site.  These  populations  were 
then  scaled  down  to  reflect  only  the 
downwind  populations  (i.e..  those  with 
potential  for  vapor  exposure). 

For  the  ground-water  pathway,  the 
Agency  identified  the  locations  of 
drinking  water  wells  within  4  kilometers 
of  each  monofill  and  determined  the 
number  of  persons  serviced  by  those 
wells.  For  monoflUs  in  Utah  and  New 
Hampshire,  the  Federal  Reporting  Data 
System  was  used.  For  the  remaiiiing 
sites.  State  or  regional  authorities 
supplied  the  data.  To  account  for  the 
unidirectional  flow  of  pound  water, 
only  those  populations  within  the 
quadrant  of  directional  ground-water 
flow  were  assumed  to  be  at  risk  of 
exposure. 

By  this  means,  the  Agency  projected 
that  exposure  to  the  18  pollutants 
evaluated  for  sludge  disposal  in 
monofills  could  result  in  a  maximum 
individual  carcinogenic  risk,  summed 
across  all  pollutants,  of  3  x  10~*  and 
virtually  no  cancer  cases  (0.02  cases  per 
year),  llie  Agency  proiects  that  two 
people  would  exceed  the  RfD  for 
cadmium  and  that  390  people  would 
exceed  the  RfD  for  lead  as  a  result  of 
drinking  water  from  wells  in  close 
proximity  to  monofills.  The  number  of 


adverse  lead  effect  cases  from  those 
with  blood  lead  levels  exceeding  the 
RfD  is  estimated  to  be  26.  The  Agency 
believes  that  it  may  have  applied  the 
models  in  a  manner  that  sulMtantlally 
over-estimates  the  mobility  of  somaLi_ 
pollutants,  particularly  lead,  out  of 
monofills  and  into  ground  water, 
thereby  over-estimating  the  risks.  The 
Agency  intends  to  re-evaluate  its 
modeling  assumptions.     ..•   j    . 

Indneradoa 

Approximately  21  percent  (i.e..  1.65 
miltion  metric  tons)  of  all  sludge  is 
estimated  to  be  incinerated  by  109 
POTWs  that  operate  282  incinerators. 
Each  POTW  was  assigned  to  one  of  10 
model  incinerators.  The  model 
incinerators  represent  several 
characteristics  of  the  faciUty  (such  as 
stack  height  and  sludge  feed  rate).  One 
facility  in  each  of  the  10  groups  oif 
incinerators  was  modeled  to  determine 
its  air  dispersion  characteristics  by 
using  the  computer  model.  ISCLT,  and 
supplemented,  where  appropriate,  by 
LONGZ  and  COMFIEX I  to  account  for 
terrain  effects  in  urban  and  rural 
settings,  respectively  (see  Reference 
number  46).  This  produced  predicted 
dispersion  factors  in  24  concentric  rings 
from  ai  to  50  kllometere  for  each  of  the 
10  modeled  incinerators.  These 
dispersion  factors  indicate  the  exposure 
cimcentration  per  unit  rate  of  emission. 

Additionally,  there  are  25  POTWs. 
generating  0.4  million  diy  tons  of  sewage 
sludge,  that  are  currently  using  ocean 
disposal  Because  of  recently  enacted 
legislation  banning  all  ocean  disposal  of 
sewage  sludge,  these  POTWs  will  have 
to  shift  to  alternative  methods. 
Incineration  appears  to  be  one  of  the 
likeliest  disposal  methods  to  be  chosen 
by  these  25  POTWs.  It  is  by  no  means 
certain  that  all  these  POTWs  will 
choose  to  incinerate  their  sludge; 
however,  the  ocean  ban  legislation  is  so 
recent  that  many  POTWs  do  not  even 
4^  have  preliminary  plans  in  place.  For 
analytical  purposes,  therefore,  it  has 
been  assumed  that  all  25  POTWs  will 
incinerate  their  sludge.  This  scenario  is 
considered  as  the  baseline  practice  for 
these  POTWs.  As  such,  the  risk  of 
incinerating  the  sludge  generated  by  the 
25  POTWs  have  been  included  in  the 
baseline  risk  of  incineration. 

The  Agency  projects  that  if  the  25 
POTWs  incinerate  their  sewage  sludge, 
the  POTWs  would  operate  an  additional 
34  incinerators.  The  25  POTWs  were 
also  assigned  to  model  facilities  based 
on  the  most  likely  type  of  facility  that 
they  would  construct 

Metal  control  efficiencies  varied 
significantly  across  the  tested  facilities. 
For  an  "average,"  the  Agency  used  the 


25th-percentile  control  efficiency  of  tht 
four  tested  facilities  as  the  expected 
efficiency.  For  assessing  the  exposure  *o 
the  MEL  the  Agency  used  the  lOth- 
percentile  of  all  sewage  sludge 
incinerator  test  data  (see  Reference 
number  56). 

For  organic  constituents.  EPA  took  a 
different  approach.  Rather  than  starting 
with  a  sludge  concentration  and 
emission  control  efficiency,  the  analysis 
for  organics  begins  with  an  emission 
rate.  EPA  started  with  an  emission  rate 
for  organics  because  some  of  the  organic 
compounds  in  the  emissions  are  formed 
during  die  sludge  combustion  process. 
These  products  of  incomplete 
combustion  may  account  for  a  majority 
of  the  constituents  in  the  emissions  of  an 
incinerator  and  for  the  risk  from 
Incinerator  emissions. 

The  Agency  analyzed  data  from  four 
sewage  sludge  incineraton  (three 
multiple  hearth  incineraton  and  one 
fluldized  bed  incinerator)  that  were 
recently  tested  to  derive  organic 
emission  rates.  The  mean  organic 
emission  rate  from  the  three  multiple 
hearth  incinerators  was  used  as  the 
organic  emission  rate  of  all  the  multiple 
hearth  and  electric  arc  incinerators  in 
the  United  States.  The  actual  organic 
emission  rate  bom  the  one  fluldized  bed 
incinerator  tested  was  used  as  the 
organic  emission  rate  of  all  the  fluldized 
b(^  incinerators  in  the  United  States. 

For  each  of  the  316  incinerators,  the 
Human  Exposure  Model  was  used  to 
estimate  the  populations  residing  within 
the  0.1  to  50  km  concentric  rings.  The 
population  was  assumed  to  be  exposed 
to  the  maximum  concentration  in  each 
ring  when  the  incinerators  are  operating 
under  normal  conditions.  "Rius.  each  of 
the  316  incinerators  was  assigned  an  air 
dispersion  factor  derived  from  a  similar 
facility  and  the  population  surrounding 
the  facility.  From  these  data,  population 
exposure  and  risks  could  be  estimated 
in  each  concentric  ring  around  each 
fadlity.  Total  population  exposure  and 
the  effects  of  exposure  at  each  facility 
and  at  all  facilities  combined  were  then 
determined. 

In  this  way,  the  Agency  projected  that 
exposure  to  seven  metals  and  total 
hydrocarbon  emissions  from  sewage 
sludge  incinerators  could  result  in  a 
maximum  individual  carcinogenic  risk, 
summed  across  all  pollutants,  of  5X  10~* 
and  an  upper-bound  estimate  of  12 
cancer  cases  per  year.  The  Agency 
projects  that  incineration  of  sewage 
sludge  would  cause  794  people  to  have 
blood  levels  exceeding  the  RfD  for 
cadmium  and  129335  to  have  blood 
levels  exceeding  the  RfD  for  lead.  The 
projected  number  of  people  adversely 
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affected  from  exposure  to  levels  of  lead 
above  the  RS)  is  5,970. 


Table  VII-l  suranarizes  the  residts  of 
the  agp«gate  effects  assessments 


conducted  for  sewage  sludge  that  is 
applied  to  land,  distributed  or  marketed, 
monofilled.  and  incinerated. 


Table  Vll-l.— Aoqreqate  Human  Health  Effects  From  Current  Sewage  Sujoqe  Use  and  Ookssal 


FacMM/iiudaK 

Numbw  of  POTWs 

Wotam  of  shidga  (toss  tty 

AnalyalK 


EHecia: 


Csdnriun.. 


wMo  fW(» 


LA-A6 


2.020 
926 

25 
14 

0.17 

920 
1 

as 

9k10-» 


LMtOfMG 


eo3 

27« 

25 

2 

OOI 

00 

0 

3.5 

acio-» 


0«M 


10B 
705 

22 

6 

OJK 

1,562 
1 

96 
0K1O-* 


101 

18 

2 

0JO2 


2 

2B 

flKlO-* 


iPICb 


104 
1J61 

8 
1 

12 

120435 

7»4 

5.970 

5ic10-« 


■2.972 
■4,003 

31 


12J 

132.751 

790 

6w130l5 


>Doosnotineiwla«ia« 
■OownotlndudattMi 


1 2400  POTWS  «Mfl 
1 200  <Sy  omMc  tons  of 


of  «wir  aawage  shidaa  on  ttw  surface  of  I 
iludg*  «wi  POTWs  <tap0M  of  on  tw 


PART  VUL  ALTERNATIVE 
REGULATORY  APntOACHES 

Introduction- 

This  part  of  the  preamble  discusses 
the  alternatives  that  the  Agency 
considered  in  developing  today's 
proposal.  EPA  is  soliciting  public 
comments  on  these  approaches  and 
welcomes  suggestions  for  other 
appropriate  approaches  that  the  Agency 
should  consider  in  establishing 
standards  for  the  use  and  disposal  of 
sewage  sludge. 

Over  the  years,  EPA  has  developed 
different  regulatory  approaches 
depending  on  the  legal  requirements  of  a 
particular  statute,  surrounding  issues, 
uncertainties,  and  information  bases. 
Other  EPA  statutes  covering  the  same 
pollutants  or  activities  have  very 
different  legal  requirements  from  section 
406(d)  of  the  CWA.  The  following 
discussion  examines  how  different 
statutes  mandate  the  way  in  which  EPA 
is  to  establish  regulatory  requirements. 

The  U.S.  Court  of  Appeals  in  the  Vinyl 
Chloride  Decision  [Natural  Resources 
Defense  Council  Inc.  v.  EPA,  824  F.2d 
1146,  D.C.  Cir.,  1987)  ruled  that  under 
Section  112  of  the  CAA,  the  Agency 
must  use  a  two-step  process  in  making 
regulatory  decisions  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs).  The  court  ruled 
that  the  firat  step  is  to  define  an 
acceptable  risk  based  only  on  health 
factors  and  then  to  define  a  regulatory 
limit.  In  defining  a  regulatory  limit,  the 
Agency  may  consider  cost,  technological 
feasibility,  and  other  relevant  factors  in 
providing  an  ample  margin  of  safety,  as 
long  as  the  regulatory  Umit  does  not 
exceed  the  acceptable  level  of  risk.  As 
indicated  in  the  Benzene  Notice  (53  FR 


28496.  July  28. 1968),  depending  on  the 
policy  approach  selected  by  t^  Agency, 
EPA  would  set  cardnogenlc  risk  levels 
fw  NESHAPs  betweoi  1 X  10~*  and 
1X10-*. 

Under  the  Safe  Driiddng  Water  Act 
(SDWA).  the  Agency  firet  defines  a  goal 
to  limit  the  concentration  of  the 
pollutant  in  drinking  water  (for 
carcinogens,  the  concentration  goal  is 
zero).  After  setting  a  goal  the  Agency 
sets  an  enforceable  standard  (maximum 
contaminant  level — ^MCL)  based  on 
feasibility.  Under  the  SDWA.  the 
enforceable  standard  may  not 
necessarily  achieve  the  goal  set  for  the 
pollutant,  but  is  established  at  a  level 
that  is  safe  for  human  health.  The 
carcinogenic  risk  levels  for  drinking 
water  MCLs  generally  range  from 
ixio-«toixio-«. 

The  Federal  Insecticide.  Fungicide, 
and  Rodentidde  Act  (FIFRA)  and  the 
Toxic  Substances  Control  Act  (TSCA) 
explicitly  provide  for  balancing  health 
and  costs  in  decision  making.  The  risk 
levels  established  under  FIFRA  range 
bom  1 X  10"»  to  1 X 10"*,  depending  on 
the  type  of  exposure  involved. 
Applicator  exposure  is  generally  in  the 
range  of  1  X10~*  and  dietary  exposure  is 
generally  in  die  range  of  1  X10~*.  The 
regulatory  limits  under  TSCA  are  driven 
by  a  balancing  of  economic  analyses 
and  exposure  analyses,  with  the 
exposure  analyses  taking  into 
consideration  adverse  health  effects 
other  than  carcinogenicity. 

Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  Subtitle  D  (non- 
hazardous  wastes),  the  Agency  sets 
standards  to  protect  human  health  and 
the  environment  based  on  the 
reasonable  probability  that  municipal 
solid  waste  landfills  (MSWLFs)  will 


cause  adverse  effects.  The  standards  are 
established  taking  into  consideration  the 
"practical  capability'*  of  the  facilities, 
llie  Agency  is  proposing  that  States 
establish  ground-water  protection 
standard  remedies  for  carcinogens  in  the 
range  of  1 X 10"' to  1 X 10"*  (see  53  FR 
33314,  August  3a  1968). 

However,  under  Subtitle  C  of  RCRA 
(hazardous  wastes],  there  is  no 
provision  for  the  consideration  of  costs 
or  die  practical  capability  of  a  faciUty  to 
meet  the  standards.  The  standards 
developed  by  the  Agency  under  RCRA 
SubtiUe  C  are  those  that  are  necessary 
to  protect  human  health  and  the 
environment  llie  Agency  will  soon 
propose  standards  that  prohibit 
hazardous  waste  incinerator  emissions 
for  metals  from  exceeding  a  summed 
carcinogenic  risk  level  of  1 XIO"*. 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  directs  the  Agency  to  set 
standards  for  cleanup  by  taking  into 
consideration  the  relative  degree  of  risk 
to  human  health  and  die  environment. 
Under  CERCLA,  the  Agency  has  set 
standards  based  on  carcinogenic  risk 
levels  of  1 X 10" '  to  1 X 10"  *,  widi  1 X  lO"* 
as  the  point  of  departure  for  the 
analysis. 

As  shown,  each  statute  is  unique. 
Therefore,  the  regulatory  approach  and 
limits  developed  under  one  statute  may 
not  be  appropriate  for  those  developed 
under  another  statute.  Before  comparing 
regidatory  requirements,  the  legal 
requirements  of  the  authorizing  statute 
must  be  examined. 

In  developing  a  regulatory  approach, 
one  of  the  principles  guiding  EPA  was  to 
propose  reasonable  standards.  Section 
40S(d)(2)(D)  of  die  CWA  requires  the 
Agency  to  establish  management 
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practices  and  numerical  limits  that  are 
"adequate  to  protect  public  health  and 
the  environment  from  any  reasonably 
anticipated  adverse  effects  of  each 
pollutant."  The  Agency  examined  the 
effect  of  long-term  pollutant  exposure 
when  sewage  sludge  is  used  or  disposed 
of  imder  conditions  that  could:  (1) 
Increase  the  toxicity  and  potency  of  a 
pollutant  in  the  environment;  (2)  speed 
the  movement  of  a  pollutant  into  and 
through  the  environment:  or  (3)  intensify 
the  adverse  effiect  the  pollutant  may 
have  on  human  health  or  the 
environment 

This  approadi  accotints  for  potential 
data  inadequadea.  but  does  not  protect 
against  every  conceivable  worst-case 
sitxiation.  For  example,  we  assume  that 
a  monofin  may  be  located  in  sandy  soil 
rather  than  in  heavy  clay  soil  because 
pollutants  move  faster  through  sandy 
soils  than  through  clay  soils.  We  also 
assume  that  2JS  percent  of  the  diet  of  the 
most  exposed  individual  (MEI)  comes 
from  food  grown  on  sludge-amended 
soil.  By  comparison,  an  average 
individual's  diet  contains  only  0.025 
percent  of  food  grown  or  raised  on 
sludge-amended  soil  In  applying 
sewage  sladge  products  to  the  home 
garden,  we  assume  that  the  homeowner 
mixes  the  product  into  the  soil  or  that 
climatic  foioes.  particularly  rain,  filters 
the  sludge  product  into  the  soil  profile. 
This  assumption  means  that  in 
evaluating  the  effect  of  a  child 
inadvertently  ingesting  dirt  when 
playing  in  a  gardsn.  EPA  analyzed  the 
effect  of  a  child  eating  a  sludge-soil 
mixture  rather  than  pure  sludge.  The 
Agency  analyses  also  assumed  that  a 
child,  frt>m  the  ages  of  one  through  five, 
inadvertently  ingests  0.1  gram  per  day  of 
a  sludge-soil  mixture  rafter  than  the  0.5 
to  5X1  grams  per  day  for  a  child 
exhibiting  PICA  behavior. 

EPA  believes  that  the  coinbinadon 
assumptions  protects  individuals  frxim 
events  that  are  likely  to  occur  and  meets 
the  statutory  provision  to  protect  public 
health  and  the  environment  from 
"reasonably  anticipated  adverse  effects 
of  a  pollutant".  In  taking  such  an 
approach,  the  Agency  recognizes  that 
some  risks  may  not  have  been  fully 
evaluated  or  may  remain  after 
regulation.  Individuals  who  do  not 
follow  label  Instructions  (e.g..  prevent 
children,  particularly  those  exhibiting 
PICA  behavior,  bom  mouthing  sewage 
sludge),  or  those  who  illegally  grow  or 
take  all  of  their  food  stuffs  from  land 
where  the  growing  or  taking  of  food  is 
prohibited  (e.g..  forests  where  sludge 
has  been  applied),  may  receive  higher 
doses  of  a  pollutant  than  the  level  used 
in  developing  the  numerical  limits  for 


the  proposed  rule.  However,  we  expect 
that  few.  if  any.  individuals  will  receive 
higher  doses  of  a  pollutant  than  the 
doses  used  to  establish  the  standards. 

AHemative  Approadiaa  for  EstabUaUng 
Numerical  PoUiitant  Limits 

In  developing  a  regulatory  approach 
for  estabhshing  the  management 
practices  and  numerical  limits 
(standards)  that  would  safeguard  public 
health  and  the  environment,  the  Agency 
examined  the  use  or  disposal  methods 
and  the  probability  that  individuals 
would  be  exposed  to  pollutants  from 
these  methods.  EPA  identified  the  type 
of  the  risks  involved,  (e.g..  breathing  air 
with  higher  levels  of  pollutants,  drinking 
water  with  pollutant  levels  exceeding 
the  MCLs  for  drinking  water,  etc)  and 
also  examined  the  possibility  of  special  -^ 
populations  at  greater  risk  (e.g.,  small 
chUdren  playing  in  gardens  where 
sewage  sludge  products  had  been 
applied,  the  effect  of  lead  on  adult 
males).  The  Agency  also  examined 
whether  individuals  voluntarily  incurred 
the  risks.  For  example,  risks  associated 
with  breathing  more  contaminated  air 
by  individuals  living  in  close  proximity 
to  an  incinerator  are  involuntarily- 
incurred  and.  therefore,  more 
unacceptable  than  risks  associated  with 
using  a  properly  labeled  sewage  sludge 
product  in  a  garden.  Finally,  before 
developing  alternative  approaches,  EPA 
used  exposure  assessment  models,  to 
project  the  effect  on  an  individual 
receiving  a  maximum  dose  throughout 
an  average  lifespan  of  70  years. 
Aggregate  effects  analyses  were  used  to 
project  the  incidence  of  adverse  health 
effects  from  sewage  sludge  use  or 
disposal  on  the  population  as  a  whole 
(i.e.,  the  resulting  number  of  cancer 
cases,  carcinogenic  risk,  number  of  lead 
cases,  and  the  number  of  people 
exposed  to  concentrations  of  non- 
carcinogenic  pollutants  above  a 
reference  dose — RfD). 

In  considering  a  regulatory  approach, 
EPA  primarily  focused  on  two  types  of 
rirics— risica  to  individuals  receiving  the 
maximum  dose  and  rislis  to  the 
population  as  a  whole.  Using  the  models 
and  methodology  discussed  in  Parts  IV 
and  Vn  of  the  preamble,  EPA  projected 
that  the  incremental  individual 
carcinogenic  risks  from  the  five  disposal 
practices  range  from  2xlO~*  for  land 
application  to  non-agricultiu^l  land  to 
5X10~*  for  incineration  (see  Table  VIII- 
1).  The  analyses  show  that  based  on 
incremental  carcinogenic  risk,  the  five 
use  or  disposal  methods  employed  by 
5,387  facilities  may  contribute  12.3 
cancer  cases  annually.  However,  the 
Agency  could  not  project  the  type  and 
severity  of  these  cases.  EPA  also 


projected  that  out  of  132,751  people 
whose  blood  lead  levels  exceeds  the    . 
RfD.  6,138.5  would  exhibit  adverse  lead 
effects,  primarily  due  to  elevated  blood 
pressure  in  adult  males.  Most  of  this 
exposure  is  attributed  to  the 
incineration  of  sewage  sludge.  These 
analyses  show  that,  depending  on  how 
sewage  sludge  is  used  or  where  sewage 
sludge  is  disposed  of,  individual 
exposure  may  be  high,  particularly  in 
the  case  of  lead. 

The  Agency  developed  four  regulatonr 
approaches  for  the  use  and  disposal  of  ,, 
sewage  sludge.  Each  of  the  approaches  ' 
places  greater  emphasis  on  reducing  an '  ^ 
individuars  or  other  organism's 
exposure  to  a  pollutant.  However,  the 
Agency  examined  both  the  individual 
and  aggregate  effect  of  each  alternative 
to  balance  the  uncertainties  in  the 
analyses.  Because  of  the  data  available, 
greater  emphasis  was  placed  on  the 
human  he^th  rather  than  the 
environmentel  effects.  However,  where 
environmental  effects  could  be 
identified,  even  qualitatively,  they  were 
considered. 

There  are  differences  of  opinion 
concerning  the  emphasis  that  should  be 
placed  on  individual  or  aggregate  rislc 
Some  take  the  view  that  individual 
cancer  risk  is  the  most  or  the  only, 
important  measure.  Arguments  that 
favor  addressing  individual  risk 
maintain  that  no  individual  should  be  at 
high  risk  and  that  consideration  of  the 
number  of  people  at  risk  leads  to 
acceptance  of  higher  individual  risk 
when  few  people  are  exposed. 
Furthermore,  die  latter  approach  leads 
to  the  inequity  of  having  the  acceptable 
risk  to  an  individual  depend  on  the 
number  of  people  similarly  exposed.  The 
limitation  of  using  maximum  individual 
risk  alone  is  that  the  measure  does  not 
indicate  how  many  people  may  be 
affected  It  only  relates  the  carcinogenic 
risk  to  the  MEI. 

Arguments  in  favor  of  examining  the 
aggregate  risk  are  that  incidence  is  an 
appropriate  measure  of  total  public 
health  impact  Therefore,  incidence  is  a 
good  indicator  of  whether  an  approach 
adequately  protects  public  health. 

For  a  rule,  such  as  today's  proposal, 
that  covers  both  carcinogenic  and  non- 
carcinogenic  pollutants,  there  is  another 
disadvantage  of  using  only  an  MEI  or  an 
aggregate  analysis  as  a  single  measure 
of  whether  an  approach  adequately 
protects  public  health  and  the 
environment  As  discussed  earlier, 
methodologies  and  data  do  not  yet  exist 
except  for  lead,  to  correlate  differing 
levels  of  exposure  to  non-carcinogenic 
pollutants  with  incidences  of  an  effect 
The  only  measure  is  the  number  of 
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people  exposed  to  a  level  above  a  Rfd. 
This  may  have  littie  meaning  for 
individual  risk.  While  any  exposure  to 
carcinogens  is  considered  a  case,  the 
same  assumption  can  not  be  made  for 
non-carcinogens. 

In  addition,  the  Agency  typically    , 
weighs  the  aggregate  effects  estimates 
along  with  maximum  individual  or 
average  cancer  risk  estimates  when 
evaluating  a  particular  category  of  like 
rislcs  (Le.,  the  number  of  individuals 
exposed  to  a  particular  pollutant  from  a 
particular  type  of  facility).  Some 
observers  question  the  relevance  of 
adding  risks,  in  a  rule  such  as  today's 
proposal,  when  risks  bom  different 
types  of  pollutants  present  different 
types  of  risks  (i.e.,  inhalation,  ingestion, 
eta)  frx>m  different  types  of  sources  (i.e., 
incineration,  land  application  for 
agricultiu-al  purposes,  etc.). 

Table  Vni-l  and  the  following 
discussion  describe  the  factors 
considered  in  developing  the  standards 
for  today's  proposal.  The  first  two 
approaches  accept  the  aggregate  effects 
of  current  sludge  quality.  Approach  III  is 
directed  solely  to  protecting  the  MEI  and 
Approach  IV  uses  a  combination  of  MEI 
exposure  and  aggregate  effects  of 
current  sludge  quality. 

Although  the  combination  of 
approaches  in  Option  IV  is  the  Agency's 


selection  for  purposes  of  the  proposal,  it 
is  not  the  only  possible  combination. 
Conunenters  should  review  the  proposal 
keeping  in  mind  that  there  is  flexibility 
to  dioose  among  the  different  regulatory 
strategies  (the  aggregate  risk  approach 
and  the  MEI  risk  approach)  depending 
on  such  factors  as  evaluation  of  new 
information  and  the  reassessment  of 
incremental  risk  of  sewage  sludge  use 
and  disposal  methods.  For  example,  an 
alternative  option  might  be  to  take  an 
MEI  risk  approach  for  incineration  and 
select  an  aggregate  risk  approach  for  all 
other  use  or  disposal  methods.  The 
Agency  specifically  invites  comment  on 
this  possible  approach  in  addition  to 
those  discussed  in  more  detail. 

For  the  purpose  of  today's  proposal, 
the  aggregate  risk  approach  is  based  on 
"existing  sludge  quality"^-defined  as 
the  98th  percentUe  pollutant 
concentration  shown  in  the  "40  City 
Study."  The  98th-percentile  pollutant 
concentrations  are  calculated  from  a 
regression  analysis  of  the  values  of  each 
pollutant  in  the  "40  City  Study."  The 
Agency  selected  the  98th-percentile 
concentration  to  prevent  potential 
deviations  from  the  pollutant 
concentrations  in  the  "40  City  Study" 
and  to  prevent  increases  in  any  risks 
associated  with  current  methods  of 
sewage  sludge  use  and  disposal.  This 


will  ensure  that  sludge  quality  does  not 
get  worse  and  therefore  assure  the 
continuing  validity  of  the  risk 
assumptions  underlying  the  Agency's 
regulatory  control  decisions.  There 
could,  of  course,  be  alternative  ways  to 
define  the  "existing  sludge  quality" 
basis  of  the  aggregate  risk  approach. 
One  would  be  to  use  a  different  data 
base,  such  as  the  National  Sewage 
Sludge  Survey  currently  underway.  A 
second  would  be  to  select  a  different 
pollutant  concentration  level  as  one 
determined  to  be  adequately  protective 
(Le.,  the  95th,  99th,  or  lOOth-percentile 
pollutant  concentrations).  Are  there 
other  data  bases  or  percentile 
concentrations  that  the  Agency  should 
consider? 

The  Agency  is  soliciting  comments  on 
the  suitability  of  using  these  approaches 
as  the  basis  of  setting  standards  for  the 
use  or  disposal  of  sewage  sludge.  The 
benefits  and  costs  of  each  option  are 
discussed  in  detail  in  the  Regulatory 
Impact  Analysis.  Note  that  the 
numbering  of  options  3  and  4  in  the 
Regulatory  Impact  Analysis  is  different 
from  those  in  the  discussion  below  and 
in  Table  Vni-l.  To  avoid  confusion  the 
reader  should  focus  on  the  content  of         t 
eadi  option's  requirements  when  I 

comparing  this  discussion  with  that  in 
the  Regulatory  Impact  Analysis. 


Table  VIII-1.— Approaches  Considered  FOR  Setting  Standards 
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Table  VIII-1  .—Approaches  Considered  for  Setting  Standards— Continued 
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Approach  I:  Use  Existing  ReguJ^tioas 
(Aggregate  Approach) 

The  first  approach  considered  by  the 
Agency  was  to  use  existing  regulations 
to  establish  niunerical  limits  and 
management  practices.  In  establishing 
numerical  limits  for  sewage  sludge  that 
is  incinerated,  the  Agency  would  use  the 
NESHAPs  for  mercury  and  beryllium  in 
40  CFR  Part  61,  Subparts  C  and  E, 
respectively,  25  percent  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  lead,  and  the  particulate 
limitations  and  monitoring  requirements 
in  40  CFR  Part  60,  Subpart  O.  In 
addition,  the  Agency  would  have  also 
used  ntmierical  limits  for  cadmium  and 
polychlorinated  biphenyls  (PCBs)  and 
the  pathogen  reduction  process 
requirements  in  40  CFR  Part  257  when 
sewage  sludge  is  applied  to  the  land. 
Under  this  approach,  if  existing 
regulations  do  not  address  a  particular 
pollutant,  EPA  would  have  used  the 
toxicity  characteristic  pollutant 
concentrations  in  40  CFR  Part  261  to 
determine  if  a  sludge  was  hazardous. 
Therefore,  standards  for  sewage  sludge 
with  hazardous  concentrations  of 
pollutants  woidd  not  be  established  in 
Part  503.  All  approaches  considered  by 
the  Agency  similarly  exclude  sewage 
sludge  with  hazardous  concentrations  of 
pollutants  from  the  Part  503  standards. 
As  discussed  later  in  Part  IX  of  the 
preamble,  for  purposes  of  Section  405, 


EPA  is  regulating  hazardous  sludge 
imder  the  requirements  in  40  CFR  Parts 
261  through  288  and  sludge  with  50  ppm 
or  more  PCBs  under  the  requirements  in 
40  CFR  Part  761. 

Hie  first  ai^roach  was  rejected 
immediately  by  the  Agency  because  it 
would  misuse  the  toxicity  characteristic 
concentrations.  The  toxicity 
characteristic  concentrations  were 
developed  to  identify  chemical 
concentrations  in  wastes  that  if  placed 
in  improperly  managed  MSWLFs  have 
the  potential  of  causing  an  imacceptably 
high  level  of  ground-water 
contamination.  The  regulatory 
thresholds  do  not  purport  to  define  a 
concentration  that  would  be  safe  if  used 
for  growing  food  or  feed  crops.  The 
toxicity  characteristic  concentrations,  if 
used  in  the  exposure  assessment 
models,  would  result  in  concentrations 
exceeding  the  human  health  criteria  for 
the  disposal  practice.  Therefore,  if 
existing  pollutant  concentrations  in 
sewage  sludge  were  to  increase  to  levels 
near  the  toxicity  concentrations,  the 
projected  risks  posed  by  the  ctirrent  use 
or  disposal  methods  (except  for 
incineration)  would  increase.  Umitiog 
emission  levels  of  sewage  sludge 
incinerators  to  25  percent  of  the  NAAQS 
for  lead  would  require  incinerators  to 
install  wet  electrostatic  precipitators 
(ESPs).  At  present,  States  are  not 
controlling  lead  emissions  from  sewage 
sludge  incinerators.  Therefore,  the 


controls  for  incinerators  would  reduce 
lead  expostue  cases  by  5,155  and  other 
carcinogenic  cases  due  to  metals  by  2A. 

Approach  II:  Use  The  96th  Percentile 
Pollutant  Concentration  (Aggregate 
Approach) 

The  second  approadi  considered  by 
the  Agency  was  to  use  existing 
regulations,  as  in  the  first  approach. 
However,  if  existing  regulations  do  not 
establish  nimierical  limits,  niunerical 
limits  corresponding  to  the  96th- 
percentile  pollutant  oxicentration  in  the 
**40  City  Study"  would  be  established. 
The  98th-pen%ntile  pollutant 
concentrations  would  be  calculated 
from  a  regression  analysis  of  the  values  ' 
of  each  pollutant  in  the  "40  City  Study" 
and  would  be  used  as  a  cap  on 
allowable  pollutant  concentrations.  This 
would  preclude  potential  deviations 
fix>m  the  pollutant  concentrations  shown 
in  the  "40  City  Study"  and  prevent 
increases  in  any  risks  associated  with 
current  methods  of  use  and  disposal  In 
addition  to  management  practices 
specified  in  existing  regulations,  such  as 
pathogen  reduction  processes  for  the 
land  application  of  sewage  sludge  in  40 
CFR  Part  257,  the  Agency  woidd  require 
that  labels  or  information  sheets 
accompany  sewage  sludge  products  that 
are  distributed  and  maiketed.  These 
would  inform  users  about  the  proper  use 
of  the  product. 
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One  advantage  of  such  an  i 
would  be  fewi  if  any,  duruptiiuu  in  the 
use  or  disposal  of  sewage  sludge.  For 
example,  the  Agency  projects  that  only 
three  percent  of  the  sludge  applied  to 
agricultural  lands  would  be  disposed  of 
in  MSWLFs.  Further  signiflcant  lead 
reductions  are  not  projected  because  the 
requirement  limiting  incinerator 
emissions  to  25  percent  of  ^  NAAQS 
for  lead  is  included  in  the  first  approach 
and  carried  forward  in  all  approaches.  A 
few  more  incinerators  that  fire  sewage 
sludge  with  pollutant  concentrations  at 
the  98th-percentile  concentration  would 
have  to  be  fitted  with  wet  ESPs  to  come 
into  compliance  with  the  numerical 
limits.  The  Agency  projects  a  total 
reduction  of  2J9  cancer  cases  and  5,160 
lead  cases. 

However,  this  approach  does  nothing 
to  control  the  rate  at  which  sewage 
sludge  could  be  applied  to  agricultural 
crops.  High  rates  of  sewage  sludge 
applied  to  land  use  for  growing  food- 
chain  crops  could  result  in  rtaidues  that 
exceed  the  Food  and  Drug 
Administration's  Action  Leveb  and 
subject  such  crops  to  seizure. 
Furthermore,  some  of  the  pollutants  at 
the  QSth-percentile  pollutant 
concentrations  shown  in  the  "40  Qty 
Study,  if  (Seposed  of  in  raenofiBs, 
would  vieaed  ii«  pdhtanf  s  MCL  fior 
drinkiiig  wstn-.  fei  adWtion.  Ms 
approach  does  not  sifnificant^  reduce 
the  projected  carcinogenic  risk  to  an 
individual  from  sewage  sfudge  dkyosed 
of  in  monofills  (3X10"^  or  in>m 
incin«nlia»  |5xlir^ 

Approach  lit  Use  the  Eiipoture 
Assessment  Models  for  all  Practices 
(MEI  Approach; 

The  third  approach  that  the  Agency 
considered  was  to  use  the  exposure 
assessment  models  in  establishing 
numerical  hmits  for  all  use  or  disposal 
methods.  The  exposure  assessment 
nodels  aDow  the  Agency  to  limit  not 
only  the  concentraton  of  a  pebtent  in 
sewage  sludge,  but  also  the  annual  and 
cumulabve  loadiag  retes  for  poRutanls 
when  sewage  tkid^  is  applied  to  land 
used  for  giuwiiig  foed-chein  oops  or 
distributed  and  aeiteted.  TMt  approach 
reduces  the  maxteem  indfvidaa} 
exposere  to  cafdnegeae  by  ane  order  of 
magnitude  or  aeta  if  tile  carc^wgeme 
risk  levels  ace  wilUB  tke  i 
set  by  tbe  Agency  M.,  lxlor*lo 
1 X  10~  %  Than  weald  not  be  I 
decreasea  ia  oao 
becaaaa  the  .^gMry  pi«ii*->i  tiat  ewie 
treatment  wceke  wtfl  indaaraie  Ihair 
sewagia  ahidge  if  they  caa  ■•  I 
their  cuneal  use  or  ( 
InciaeratioB  poees  greeter  riaka  I 
(1)  some  of  the  products  of  Inc 


coatbualioii  in  the  emiaaieiie  are  very 
carcinogenic;  (2)  metals  are  cafcinegenic 
thmug^  iakaiation.  but  not  (fareogh 
ingftatinn;  and  (3)  more  iadividiwla  are 
exposed  to  higher  levels  of  lead. 

There  would  be  asore  reductions  in 
the  number  of  cancer  and  lead  cases  If 
the  Agency  had  aaaumed  that  the 
sewage  sludge  failing  the  numerical 
limits  would  be  cfispoaed  of  in  MSWLFs 
in  compliance  with  the  proposed 
requirements  in  40  CFR  Part  258  (see  53 
FR  33313,  August  3a  1988)  rather  than 
incinerated.  The  Agency  did  not  assimie 
that  all  of  the  sewage  sludge  failing  to 
meet  the  numerfcaf  limits  would  be 
disposed  of  in  MSWLFs  because,  in 
some  areas  of  the  oeuntry,  there  is 
insufficient  landfill  capacity. 

The  disadvantage  of  using  the 
exposure  assessment  models  for  all  use 
or  disposal  methods  is  that  such  an 
approach  significantly  disrupts  the  way 
in  which  sewage  shidge  is  used  or 
disposed  of:  2.829  of  the  5,300  POTWs 
would  fail  to  meet  the  numerical  limits. 
The  Agency  projects  that  all  of  the 
sewage  sludge  applied  to  agricultural 
land  would  have  to  be  incinerated, 
placed  in  NSWLFs,  or  composted. 
Similarly,  all  sewage  sludge  distributed 
and  mariuted  or  piaoad  in  moaofitta 
would  aeed  to  be  indnoetioa. 

AnetijerdJaadeealBgo  of  A<a 
approach  ia  tbat  aonw  methods  would 
be  over-regulated  by  protecting 
indrvidual*  fcoas  M^riy  tasprabeWe 
risks.  Fcranaa^ilit  H  is  t^lcely  that  an 
indrvidaal  woald  ever  obtain  dll  of  his 
or  her  food  from  foieaU  to  wMefc 
sewage  slDdge  had  bem  appMed 

Approach  IV:  Usm  the  Exposure 
Assessment  Atodeie  tad  the  98th- 
PerceatHe  PoUutaut  Coaceatraiiom 
(Combined  Aggregate  andidEl 
Approach) 

The  Boat  eppreach  iMt  fte  Agency 
considared.  aad  the  oae  oa  wrfneh  the 
Agency  ia  beshig  today's  proposal,  uses 
a  comUnatien  olagpegate  ^d  MEI 
analyses  (i.e.,  ike  seeondend  tfard 
approachsa).  The  Agency  ie  pfoposing  to 
use  existing  regidatioas,  the  NlKiAPs 
for  mercmy  sshI  heryUiaas  aakl  25 
percent  of  the  NAAQS  far  lead  when 
sewage  siadge  ie  fadnerated.  EPA  is 
also  propasiag  to  ase  the  expoeute 
assesaauat  bumMi  t»  astabish 
numerical  linitB,  aa  hi  tie  third 
approach.  aAea  hidlviduak  ere  likely  to 
be  exposed  to  ^^  levrieof  pelMants 
in  sewage  sla^^e  or  when  ikere  are 
significant  sciaaliHc  aacartaintiae  abeaf 
the  effect  el  a  partoiler  sewage  sludge 
disposal  practice.  Aedhcusaed  in  the 
next  sactkns  af  tUe  part  of  Ae  preaaMe, 
standards  woyM  he  beaed  oa  a  M^ier 


carcinogenic  risk  (i.e^  iXlO'^and 
iXltr^andlXtO-*. 

When  bidividuali  are  anfikely'  to  be 
exposed  to  the  pollutants  in  sewage 
sludge,  the  Agency  is  propasiag  to  set 
numesical  Imits  that  C4>naspewd  to  the 
98th-percentile  pollutant  concentration 
in  the  "40  City  Study".  As  in  the  second 
approach,  iie  98th^efceBtUe 
concentration  is  a  cap  on  the  eBowable 
concentration  of  a  polhstant  tn  sewage 
sludge  that  precludes  signifirant 
deviations  from  the  concaatialiaaa 
sho«vn  ia  the  "4ft  CMy  Stedy"  to  avoid 
increased  risk  from  die  disposal  of 
sewage  sludge. 

The  98th-percentile  paiiitant 
conceatration  would  appty  to  the 
application  of  sewage  stodge  to  land 
uses  for  noa-agricultural  purposae  (Le^ 
forests*  tenhanisng  Uada>  alc.)^  a 
practice  on  which  himian  dietary 
impacts  are  negligiUe.  Tk  9etb- 
percentile  pollutant  coacentration  wouU 
also  apply  to  the  dJapoaal  of  searege 
sludge  on  sarface  disposal  sites,  which 
are  generally  smaB,  are  leceted  awajf 
from  population  centers,  and  are  usually 
located  on  property  awaad  fay  the 
treatment  work.  The  Agency  believes 
that  there  would  be  little,  if  any, 
likelihood  of  aj^ooure  to  die  poSutents 
from  these  two  use  and  Aspoael 
methods. 

The  advantage  of  using  the  sj^osHte 
assessment  modela  along  with,  the  Wth- 
percentile  pollatant  concentrations  ia 
that  the  approach  targets  tfaoae  Btathods 
of  use  or  disposal  that  pose  the  aoat 
risk  for  redaction  in  risks.  This 
significently  reduces  the  cancer  and 
lead  adverse  health  efiiects  resulting 
from  the  disposal  of  sewage  sku^.  By 
implementing  this  approach,  the  Agency 
projects  a  reduction  of  0^  cancer  cases 
and  5,288  lead  cases. 

As  shown  in  Tables  Vm-l  and  more 
fully  (fiscussed  in  the  Regulatory  Impact 
Analysis,  the  proposed  legaletory 
approach  results  in  the  greatest 
reduction  in  cancer  tuad  lead  cases. 
There  ece  more  benefits  in  Cation  4  than 
in  Option  3  even  tfiough  the 
carcinogenic  risks  are  established  at  a 
less  protective  level  io  Option  4  (Le« 
1 X 10'*  and  1  X10"T  than  in  Option  3 
(i.e.,  1  X10~*  and  txKT^  because,  uodet 
Option  3,  more  POTWs  that  cannot  meet 
die  numerical  limits  with  their  oirrent 
use  or  disposal  methods  switch  to 
incineration,  hi  Option  3,  all  2,823 
POTWi  drat  land  apply  sewage  sludge 
fail  die  criteria  and  200  of  dtese  POTWs 
are  expected  to  shift  to  incineration  as  a 
eompltonce  strategy.  Distribution  and 
marketbig  rikifta  reduce  the  net  benefits 
in  Option  9  as  compared  to  Option  4 
Under  Option  3,  3S  POTWs  diet 
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distribute  and  market  sewage  sluc^e  are 
expected  to  incinerate  their  aiudge, 
while  under  Option  4  only  10  POTWs 
are  expected  to  do  so.  Although  die 
controls  placed  on  incineration  greatly 
reduoed  the  adverse  health  effects  of 
incinerating  sewage  sludge,  fewer 
benefits  are  realized  because  of  the 
assumption  that  more  sewage  sludge 
will  be  incinerated. 

As  indicated  above,  our  aggregate 
effects  assessment  identified  greater 
risks  frain  incineration  even  though  the 
incinerators  meet  the  numerical  limits. 
The  increase  in  the  number  of  adverse 
health  effect  cases  from  incineration  is 
due  to  several  factors.  First,  the 
aggregate  effects  analysis  in 
incineration  accounted  for  a  greater 
number  of  carcinogens  that  may  be  in 
the  form  of  products  of  incomplete 
combustion  in  the  emissioas  of  an 
incinerator.  Second,  the  metal  pollutants 
(i.e.,  arsenic,  cadmium,  chromium  and 
nickel)  are  carcinogenic  through 
inhalation  but  are  not  carcinogenic 
through  ingestion.  Finally,  more  people 
have  greater  levels  of  exposure  to  lead 
near  incinerators,  thereby  increasing  the 
number  of  people  who  would  exceed  the 
threshold  values. 

The  Agency  anticipates  that  509  out  of 
5.300  facilities  will  have  to  find 
alternative  use  or  disposal  methods. 
About  22  percent  of  sewage  sludge 
applied  to  agricultural  lands  would  have 
to  be  applied  to  non-agricultural  lands 
or  placed  in  MSWLFs.  Similarly,  the 
Agency  estimated  that  approximately  30 
percent  of  die  sewage  sludge  distributed 
and  marketed  would  be  incinerated  or 
placed  in  MSWLFs.  All  of  the  sewage 
sludge  placed  in  monofills  would  have 
to  be  incinerated  or  placed  in  MSWU's. 

Another  disadvantage  of  the  proposed 
approach  is  that  it  focuses  almost 
exclusively  on  human  health  effects, 
leaving  the  potential  for  toxicity  values 
of  Bon  ayicultwal  plants  and  animals  to 
be  exceeded.  Oar  analyses  show  that  if 
50  metric  tons  of  sewage  sludge  (on  a 
dry  weight  basis)  were  applied  to  a 
hectare  of  non-agricultural  land  and  if 
the  sewage  sludge  included 
concentrations  of  copper,  zinc,  and  lead 
at  their  9eth-percenHle  value,  the 
pollutant  loadings  of  copper  and  zinc 
would  exceed  the  assumed 
phytotoxicity  value  for  plants  (lettuce). 

However,  the  Agency  does  not  believe 
that  the  SBth-penxntile  pollutant 
concentrations  will  cause  significant  or 
widespread  adverse  environmental 
impacts  in  actual  practice.  Metal 
concentrations  are  likely  to  be  less  than 
those  in  the  "40  City  Study"  because 
those  data  were  collected  prior  to  the 
implemftntation  of  pretreatmeot 
programs. 


In  addition,  fieidsitodies  in  kfidiigaa. 

Washington,  Pennsylvania.  Oliio, 
Illinois,  West  Viiginia,  Virginia,  and 
Alabama  strongly  saggest  that  the 
appliccdtonxif  eewage  siadge  to  nen- 
agricahard  land  wiE  not  cause 
significant  or  widespread  adverse 
environment  effects.  These  field  studies 
indicated  that  when  sewage  sludge  is 
used  to  stnalate  tree  growth  in  forests 
or  to  establish  a  vegetative  cover  on 
lands  ravaged  by  strip  mining  or 
construction  activities,  most  of  the 
pollutants  are  bound  or  immobilized  in 
the  soil  even  when  bigfa  rates  of  sludge 
(30  to  300  metric  ton  per  hectare)  are 
applied.  Even  in  addic  forest  soils, 
researdi  at  the  University  of 
Washington  has  found  no  problems  widi 
metals  following  sludge  application  (see 
Reference  number  37).  Studies  have 
found  that  the  pollutants  do  not  leach 
below  the  soil  profile  into  the  ground 
water  (see  Reference  numbers  9  and  33) 
or  substantially  elevate  pollutant  levels 
in  plants  or  animals  (see  Reference 
number  2).  The  increased  forage  for 
wildlife  ia  forests  seems  to  outweigh 
any  increase  in  the  animals'  trace  metal 
body  burden. 

In  addition,  by  establishing  vegetative 
cover  on  drastically  disturbed  lands,  the 
vegetative  cover  significantiy  reduces 
the  heavy  metals  in  runoff  iixua  previous 
mining  activities  (see  Reference 
numbers  33  and  31).  The  vegetative 
cover  also  holds  the  soil  on  these 
marginal  lands,  thereby  reducing  high 
erosion  rates  and  surface  water  quality 
impacts  (see  Reference  number  33). 

Concerns  have  been  raised  about  the 
conversion  of  lands  receiving  sludge 
ivith  the  98th-percentile  pollutant 
concentrations  to  more  sensitive  uses 
with  greater  potential  for  humaji  food- 
chain  impacts,  such  as  agricultural 
operations  or  residential  uses.  Before 
much  experimental  data  were  available, 
researchers  hypothesized  that  over 
time,  after  sludge  was  no  longer  applied, 
soil  bacteria  would  break  down  the 
organic  matrix  of  the  organically-bound 
sludge  and  free  metal  ions.  Then, 
supposedly,  the  free  metal  ions  would 
become  available  and  plants  would 
absorb  high  levels  of  these  metal  ions 
(see  Reference  numbers  7, 17,  and  ^. 

This  hypothesis,  however,  has  not 
been  demonstrated  in  field  studies  done 
on  crops  grown  on  sludge-amended 
soils.  Long-term  obser\'ations  show  that 
the  availability  of  metallic  pollutants  for 
absorption  by  the  plant  remained  the 
same  or  decreased  over  time  after 
sludge  applications  had  ceased  (see 
Reference  numbers  34  and  66). 

A  sludge  field  study  in  Illinois,  where 
annual  applications  were  made  for  three 
consecutive  years  at  agronomic  rates. 


showed  that  when  sludge  api^ication 
had  stopped,  the  metal  concentrations  in 
a  variety  of  crop  tissues  decreased 
rapidly  with  each  successive  crop  (nee 
Reference  numbers  64.  70,  20.  and  8). 
Based  on  these  results,  there  is  no 
reason  to  believe  that  metals  derived 
from  sewage  sludge  will  become  more 
available  to  a  plant  affer  application  has 
ended. 

Further,  the  Agency  does  not  believe 
organic  pollutants  will  pose  significant 
problems.  Most  of  the  non-persistent 
trace  organics  readily  volatihze  and 
degrade  in  the  presence  of  sunlight  and 
soil  microorganisms.  The  fate  of  non- 
persistent  organic  chemicals,  applied  to 
soil  has  been  extensively  studied,  but 
usually  as  pure  compounds  and  not  in  a 
sludge  matrix.  Trace  amounts  of  diese 
chemicals  are  strongly  bound  to  soils, 
especially  if  organic  matter  is  also 
present  Therefore,  these  organic 
chemicals  are  unlikely  to  leach  to 
ground  or  surface  waters  or  be  taken  up 
by  plants  (see  Reference  numbers  15. 6, 
and  1). 

Samples  of  sludge-amended  and         — 
control  site  soils  have  also  been 
analyzed  for  persistent  organic 
compounds.  These  studies  indicate  that 
sludge  application  did  not  significantiy 
increase  the  levels  of  persistent  organic 
pollutants  over  the  background  or 
control  site  levels  (see  Reference 
numbers  32  and  4). 

Based  on  the  aggregate  effects 
analyses,  the  Agency  believes  the  98th- 
percentile  pollutant  concentration 
adequately  protects  public  health  and 
the  environment  if  the  sewage  sludge  is 
used  or  disposed  of  io  accordance  with 
the  requirements  in  the  proposal. 
However,  the  Agency  is  soliciting 
comment  on  the  approach. 

Alternative  Carcinogenic  Risk  Leveb 
Considered 

The  Agency  did  not  examine 
aitemaUve  RfDs  for  non-cancerous 
pollutants.  For  non-canceroos 
pollutants,  the  Agency  establishes  a 
threshold  value  (such  as  a  blood  lead 
level)  above  which  some  adverse  health 
effects  may  occur.  Available  statistical 
informatioB  for  most  non-cancerous 
poUutants  is  not  sufficient  to  determine 
the  chance  that  one  threshold  value  or 
another  will  produce  a  specific  adverse 
human  health  effect  Alternative 
threshold  values,  RfDs,  are  examined 
when  the  Agency  sets  the  threshold 
values.  For  this  rule,  EPA  vsed  the  RfD 
listed  in  the  Agency's  Integrated  Risk 
Information  System  (UUS).  Part  XUI  of 
the  preamble  describes  how  to  access 
IRIS  and  obtain  the  studies  used  to 
establish  an  RfD  for  a  poliutanL 
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Howrever.  the  Agency  did  examine 
alternative  carcinogenic  risk  levels  in 
establishing  numerical  limits  for  the  use 
or  disposal  of  sewage  sludge.  Since  any 
exposure  to  a  carcinogenic  pollutant 
poses  some  risk  of  developing  cancer, 
numerical  limits  are  established  on  the 
basis  of  an  acceptable  risk  such  as  one 
chance  in  10.000  (1X10~^  of  developing 
cancer.  Rather  than  set  a  uniform 
carcinogenic  risk  target  for  the  use  and 
disposal  methods  covered  by  today's 
proposal,  the  Agency  evaluated  each 
method  individually.  This  approach 
allowed  the  Agency  to  consider  and 
isolate  the  risks  poeed  by  a  partiodar 
method. 

EPA  has  selected  an  incremental 
carcinogenic  risk  target  of  lxlO~^  for 
sewage  shidge  used  in  the  production  of 
agricultural  crops,  the  distribution  and 
marketing  of  sewage  sludge  products, 
and  the  (Usposal  of  sewage  sludge  in 
monofiUs.  This  target  was  selected 
because  the  analyses  do  not  indicate 
significant  carcinogenic  risk  (Le.,  0.22 
cancer  cases  per  year  from  these 
methods  combined). 

The  Agency's  analyses  indicated  that 
incineration  poses  more  carcinogenic 
risk  than  do  odier  use  or  dispoeal 
methods.  Incineration  may  expose  51 
million  people  to  varying  levels  of 
carcinogenic  risk  resulting  in  12  cancer 
cases.  To  reduce  this  cardnogenic  risk 
and  to  compensate  for  examining  only 
one  pathway  of  potential  exposure  (i.e., 
die  inhalation  pathway — see  discussion 
fai  Part  IV  on  the  indirect  pathways  of 
exposure),  the  Agency  is  proposing  to 
regulate  the  incineration  of  sewage 
sludge  such  that  the  carcinogens  in  the 
emissions  do  not  exceed  an  incremental 
unit  risk  of  1 X  10~*.  The  unit  risk 
estimate  of  1  X10~*  is  comparable  to  the 
Agency's  haiardous  waste  incinerator 
pnMrams. 

If  incineration  were  regulated  at  a  unit 
risk  of  1 X  10~*  there  would  be  165  more 
lead  cases  and  8.6  more  cancer  cases. 
The  Agency  estimates  that  compliance 
costs  would  be  reduced  by 
approximately  |62  million.  The  Agency 
specifically  invites  comments  on  the 
merits  of  selecting  a  1  x  10~*  incremental 
carcinogenic  risk  target  for  incineration. 

The  Agency  considered  an 
incremental  carcinogenic  risk  level  of 
1X10~*.  The  option  was  rejected 
because,  as  explained  above,  our 
analyses  Indicate  that  such  an  approach 
would  lead  to  the  incineration  of  greater 
volumes  of  sewage  sludge  with  a 
reduction  in  the  hiealth  benefits. 
Furthermore,  there  is  considerable 
uncertainty  in  projecting  the  number  of 
cancer  cases.  When  that  number  is 
already  small  (for  other  than 
incineration),  there  is  increased 


uncertainty  in  protecting  further 
reductions. 

Carcinogenic  risk  targets  are  applied 
poUutant-by-pollutant  in  all  use  or 
disposal  practices,  except  for  the 
organic  pollutants  in  the  emissions  of 
sewage  sludge  incinerators.  As 
discussed  in  Part  DC  of  the  preamble,  the 
Agency  is  setting  a  limit  on  the  total 
hydrocarbon  emissions  from  a  sewage 
slu(^  incinerator  rather  than  on  eadi 
individual  organic  pollutant  Therefore, 
the  Agency  developed  the  weighted 
average  risk  specific  concentration  for 
the  carcinogenic  organic  compounds    ■    " 
listed  in  IRIS.  This  is  comparaMe  to  - 

setting  a  poUutant-by-pollutant  risk   ' 
specific  concentration  for  the  Btetale'ta* 
incinerator  emissions. 

In  setting  carcinogenic  risk  targets 
poUutant-by-pollutant  rather  than 
requiring  the  mixture  of  pollutants  in 
sewage  sludge  to  meet  a  specific  risk 
target  there  is  potential  for  the  summed 
risks  of  all  the  regulated  pollutants  to 
exceed  the  proposed  risk  targets  of 
iXlO'^and  1X10~*.  hi  examining  the 
potential  for  the  summed  risk  to 
si^iificantly  exceed  the  proposed  risk 
levels^  the  Agency  found  it  to  be  highly 
unlikely. 

The  Agency  analyzed  a  total  of  30 
fadUties  using  die  "Descriptive 
Statistics  on  Contaminants  in  Municipal 
Sludge  Based  on  die  EPA  40-POTW        , 
Study"  (Reference  number  60)  to 
determine  the  rado  of  the  total  cancer 
risk  of  the  pollutant  mixture  to  the 
cancer  risk  from  the  worst  or  hi^iest 
risk  pollutant  for  each  use  or  disposal 
practice.  In  most  of  the  30  sludge 
disposal  situations  considered,  one 
pollutant  dominated  die  risk.  Only  in 
three  of  the  30  situations  did  the  wont 
pollutant  account  for  less  than  half  of 
die  total  risk.  On  the  average,  the  risk 
from  the  mixture  was  1.4  fold  greater 
dian  the  risk  of  the  worst  pollutant  This 
ratio  varies  case  by  case  as  shown  in 
Table  VIII-2.  It  has  a  range  of  li)-3.Z 
and  a  median  value  of  1.1.  Thus,  if  the 
worst  pollutant  is  regulated  to  a  risk  of 
1 X  10~*.  the  expected  value  of  the  risk  of 
die  mixture  would  be  1.4xiO~* 

Table  VIII-2.— Randomly  SEiECtE& 
Plants— Ratio  of  Total  Risk  From 
Mixture  to  Risk  From  worst 
Pollutant 


Table  VHI-2.— Randomly  Selected 
Plants— Ratk>  of  Total  Risk  From 
Mixture  to  Risk  From  worst 
Pollutant— Continued 
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These  results  were  afiiected  by  die 
assumptions  used  when  a  pollutant  was 
not  detected.  For  some  publicly  owned 
treatment  works  (POTWs),  available 
data  allowed  the  Agency  to  use  the  -.  -- 
detection  limit  when  the  poUutant  was 
not  detected.  For  odier  POTWs.  die  data 
only  allowed  the  Agency  to  use  sero 
when  undetected.  High  values  for  the 
risk  ratio  tend  to  occur  when  the 
detection  limit  is  used.  For  example,  the 
hi^  ratio  of  3.23  (in  land  application) 
occurred  for  a  fadlity  where  only  one  of 
the  12  pollutants  was  actually  detected 
and  the  detection  limits  for  the 
pollutants  were  used.  Tlie  low  value  of 
1.00  occurred  where  only  one  pollutant 
was  detected.  Hierefore,  EPA  believes 
that  the  summed  risk  of  all  pollutants 
would  not  make  a  significant  difference 
(i.e.,  raise  the  risk  of  a  use  or  disposal 
practice  from  IXIO"*  to  IxlQ-i.  The 
Agency  believes  that  setting  numerical 
limits  to  meet  a  carcinogenic  risk  target 
on  a  pollutant-by-pollutant  basis  meets 
its  statutory  directive  to  estabUsh  limits 
for  those  pollutants  that  may  interfere 
with  the  safe  use  or  disposal  of  sewage 
sludge.  Ensuring  that  pollutants  do  not 
exceed  a  summed  risk  would  be  very 
difficult  Numerical  limits  within  a 
permit  would  have  to  be  constantly  re- 
adjusted to  account  for  different 
pollutant  concentrations  in  the  sewage 
sludge.  Such  an  approach  would  be 
Inconsistent  with  the  Agency's  principle 
of  developing  a  rule  that  can  be 
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implenwotod.  However,  tiw  Agency  is 
snHnWag  coaiBient  on  its  b^hnre  that 
setting  BMnerical  iiaits  for  oarciBogenic 
poUutants  on  a  poUutant-by-poUntant 
basis  adeqnats^  protects  pehlic  health. 
Canoems  have  been  raiaed,  however, 
diat  treatment  works  would  adow 
individual  poUutaat  ooocentrations  to 
increase  to  a  point  where  each  pollutaiy 
would  net  exceed  the  carciBogenic  risk 
level,  thereby  increasing  the  overall  risk 
of «  use  or  disposal  nieifbod.  The  Agency 
believes  this  is  higUy  unlikely  because 
industrial  dischargers  must  meet 
categorical  pretreatment  standards 
promulgated  under  other  sections  of  the 
CWA.  In  addition  to  the  categorical 
pretreatment  standards  for  industrial 
disduffgers,  local  pretreatment 
programs  may  further  limit  the  disdrarge 
of  pollutants  into  POTWs. 

Altamativee  to  Nattoaal 


As  discussed  in  Part  IV  of  the 
preamble,  the  exposure  assessment 
models  are  designed  to  predict  the  long- 
term  human  health  and  enviionmeDtal 
effects  of  using  or  disposing  of  sewage 
sludge  by  the  methods  covered  in  this 
proposal  Sensitivity  analyses  were 
peiformed  on  the  models  to  identify 
conditions  that  could  reasonably  be 
anticipated.  In  conducting  the  senntivity 
analyses,  the  Agency  found  that  varying 
certain  parameters  made  a  significant 
diffierence  in  a  numerical  hmft  for  a 
pollutant  without  a  pollutant  exceeding 
the  human  healdi  or  environmental 
criterion.  Factors  such  as  tjrpe  of  soil 
and  the  depth  of  die  soil  between  die 
surface  and  the  ground  water  attenuate 
the  migration  of  a  poUatant  into  and 
through  the  environment  Details  on  the 
sensitivity  analyses  may  be  fomid  in  the 
Technical  Support  Documents  for  each 
of  ^eoise  or  disposal  mediods 
(Reference  number  56, 57,  and  56). 

The  Agency  considered,  but  rejected, 
regulating  the  use  or  disposal  of  sewage 
sludge  on  the  basis  of  only  a  single 
numerical  limit  for  all  use  and  disposal 
mediods.  A  single  pollutant 
concentration  protective  nationwide 
could  over-regulate  a  use  or  disposal 
method  because  different  methods  pose 
substantially  different  risks.  Such  an 
«pproach  also  fails  to  recognize  diat 
certain  environmental  settings  are  better 
suited  to  assimilate  or  ameUorate  the 
effect  of  pollutants  than  others. 

The  Agency  also  considered 
developteg  a  "tiered"  regulatory 
approach  for  treatment  works  diet  could 
not  meet  the  national  numerical  limits  or 
that  did  not  want  to  conduct  stte- 
spedfic  modeling  for  aH  the  parameters 
in  the  model  Such  an  approach  would 
establish  intermediate  numerical  limits 


based  on  varying  a  few  model 
paremeten  at  each  tier.  Treatment 
works  would  submit  data  for  Afferent 
parameters  in  the  appropriate  tier  to  the 
panujUiim  authority  and  die  peiniitUiig 
authority  would  verify  that  the 
treatment  work's  sewage  sludge  «iet  the 
appropriate  numerical  limits. 

One  reason  for  rejecting  the  "tiered" 
regulatory  approach  was  its  completdty. 
Such  an  approach  would  be  inconsistent 
with  die  Agency's  principle  of 
developing  a  rule  that  omild  be 
implemented  easily.  It  would  be 
impassible  to  include  in  the  rule  aU 
possible  variations  occnniDg  at  a  eke. 
Another  reason  for  refecting  the 
approach  was  that  the  Agency  did  not 
believe  that  treatment  works  would  use 
the  intermediate  tiers.  Rather  than 
varying  only  a  single  paraateter,  the 
Agency  felt  it  moreiikely  that  a 
treatment  woric  would  collect  dala  cm  as 
many  parameters  as  posaUe  to 
determine  if,  by  doing  so.  tbeksludge 
cookl  meet  the  numerical  lioiits  of  a 
disposal  practice. 

'The  approach  that  the  Agency  is 
proposing  utilizes  a  combinatian  of 
national  numerical  limits  and  case-by- 
case  site-specific  modeling.  Depending 
on  the  disposal  method,  the  Agiency  is 
estabhshiag  national  numerical  limits  or 
providing  an  eqoaticm  to  calculate 
numerical  limite.  If  a  treatment  work  is 
unable  to  meet  the  national  numerical 
limits,  die  permitting  authority  would 
calculate  new  niBBerical  limits  based  on 
the  physical  conditions  at  a  site  that 
make  a  significant  difference  in  a 
numerical  limit  The  parameters  for 
which  a  treatment  work  may  submit 
site-specific  data  are  Usted  in  the 
appropriate  sections  of  the  rule. 

In  some  cases  a  treatment  work  may 
not  need  to  collect  data  for  all  the 
parameters  that  may  be  varied  in  the 
model,  l^e  rule  lists  the  values  used  in 
the  models  for  the  parameters  that  may 
be  varied.  Treatment  works  have  the 
option  of  usnig  the  values  that  were 
used  in  the  models  or  collecting,  at  their 
expense,  site-specific  data.  The  data 
would  be  submitted  to  the  permitting 
authority  to  calculate  a  new  numerical 
Umit  using  the  exposure  assessment 
models  developed  for  this  proposal  or 
other  EPA-approved  models. 
Information  on  the  availability  of  the 
IBM  PC  compatible  models  used  in 
establishing  the  numerical  limits  for  this 
proposal  is  found  in  Part  XIII  of  the 
preamble. 

Recalculation  of  numerical  limits 
based  on  site-specific  data  would  be 
available  to  treatment  worics  that 
dispose  of  their  sludge  in  monofiUs  or  in 
incinerators.  Site-specific  adjustments  in 
numerical  limits  would  not  be  available 


ibr  the  land  apphcatioatir  distitinitian 
and  marketing  of  se«'age  sludge.  Baaed 
on  the  sensitivity  analyses,  the  Agency 
did  not  find  any  physical  parameters  in 
the  iaadapfdication  model  that  made  a 
significant  difiierenoe  in  the  poUutant 
lilaits.  Site-specific  modeling  woetd  aet 
be  available  for  the  distiibotion  and 
mniceting  of  sewage  sludge  because  It  is 
impractical  to  collect  data  on  aU  sites 
where  the  general  public  may  apply 
sewage  sludge. 

Tiw  Agency  is  sohdting  oorament  on 
die  approadies  that  it  oonsidefed  in 
developing  the  framework  for  today's 
proposal.  The  specific  requirements 
induded  in  today's  proposal,  as  wefl  as 
alternatives  considered  in  devebping 
the  requirements,  are  discussed  in  Part 
IX  of  the  preamble. 

PART  IX:  DESCRIPTION  OF  «  CFR 
PART  503 

This  part  describes  the  standards  EPA 
is  proposing  for  the  use  or  diipesslef 
sewage  sludge.  The  standards  nidade 
pollutant  limits,  management  practices, 
and  other  reqinrements  that  define  a 
4evel  of  control  that  owners  or  operators 
of  treatment  works  and  users  or 
disposras  of  sewage  sludge  must  attafai 
over  the  use  or  disposal  of  sewage 
sludge  to  adequately  protect  human 
health  and  the  environment.  The 
pollutant  limits,  management  practices, 
and  other  requirements  are  specific  to 
the  method  cf  use  or  disposal  employed 
by  treatment  works  use.  This  part 
follows  the  organization  of  the  proposed 
rule  to  fadlitate  review  and 
understanding  of  today's  proposal. 

General  Provisioas  (Sebpart  A) 

Purpose  and  Applicability  (§  503. 1) 

EPA  is  proposing  minimum 
requirements  that  owners  or  operators 
of  treatment  works  and  users  or 
disposers  of  sewage  sludge  must  meet 
when  the  sludge  is  ultimately  used  or 
disposed  of.  The  use  or  disposal 
methods  included  in  todays  proposal 
are:  (1)  Application  to  agricultural  or 
non-agricultural  land.  (2)  distribution 
and  marketing,  (3)  disposal  in  monofiUs, 
(4)  disposal  on  surface  disposal  sites, 
and  (5)  incineration.  The  Agency  has 
determined  that  the  requirements  in 
today's  proposal  adequately  protect 
healtii  and  the  environment  from  any 
reasonably  antidpated  adverse  effects 
of  each  regulated  poUutant. 

Local  Community's  Choice  of  a  Use  or 
Disposal  Method 

Although  the  Agency  prefers  local 
communities  to  reuse  dieir  sewage 
sludge  for  its  nutrient  and  soil 
conditioning  properties,  section  40S(e)  of 
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the  CWA  reserves  the  choice  of  a  use  or 
a  disposal  method  to  local  communities. 

The  pollutant  limits  EPA  developed 
reflect  the  risk  of  each  use  or  disposal 
method.  In  some  cases,  protection  of 
public  health  and  the  environment 
require  very  stringent  standards  which 
would  be  very  difficult  for  a  local 
community  to  meet.  For  example,  under 
the  proposal,  communities  are  unlikely 
to  meet  the  limits  that  would  allow  them 
to  dispose  of  sewage  sludge  in  a 
monofill  over  a  Class  I  ground  water 
(Le.,  an  irreplaceable  source  of  drinking 
.water). 

Section  503.1(bK4j  of  the  rule 
reiterates  the  statutory  directive  that  the 
choice  of  any  sewage  sludge  use  or 
disposal  method  is  a  local  one.  as  long 
as  the  treatment  work.  user,  or  disposer 
complies  nvith  the  requirements  in 
today's  proposal. 

Ocean  Dumping  Ban  Act 

EPA  planned  as  part  of  its 
comprehensive  sludge  technical 
regulation  to  establish  standards  for  the 
ocean  disposal  of  sewage  sludge  which 
would  adequately  protect  human  health 
and  the  environment  against  any 
adverse  effects  of  such  dumping.  The 
Marine  Protection,  Research,  and 
Sanctuaries  Act  (MPRSA)  establishes  a 
comprehensive  permit  program  for 
ocean-dumping  activities.  To  implement 
its  permitting  requirement.  Congress 
directed  EPA  to  establish  and  apply 
criteria  for  reviewing  and  evaluating 
permit  applications.  These  criteria 
include  not  only  consideration  of  the 
effects  of  the  proposed  dumping  on 
human  health  and  the  environment,  but 
also  on  the  need  for  the  proposed 
dumping  and  the  consideration  of  land- 
based  altematives  to  ocean  disposal. 
Thus,  the  MPRSA  requires  EPA  to  weigh 
and  balance  a  number  of  factors  in 
determining  whether  or  not  to  permit 
diunping. 

The  Ocean  Dumping  Ban  Act  of  1968. 
Pub.  L  100-688.  November  18, 1968 
prohibits  any  person  from  dumping 
sewage  sludge  into  ocean  waters  after 
December  31, 1991.  In  addition. 
Congress  limited  ocean  dumping  during 
the  interim  period  to  those  communities 
that  were  authorized  to  dump  either 
.  under  an  MPRSA  permit  or  court  order 
as  of  September  1. 1968.  Congress  also 
prohibited  dumping  after  August  15, 1909 
unless  an  MPRSA  permit  has  been 
obtained  by  that  time.  EPA  is  moving 
forward  to  issue  permits  for  the  limited 
universe  of  publicly  owned  treatment 
works  (POTWb)  eligible  to  continue 
dumpliig. 

In  addition,  the  Ocean  Dumping  Ban 
Act  of  1968  also  bans  the  ocean 
incineration  of  sewage  sludge.  EPA  has 


consistently  interpreted  die  MPRSA  as 
requiring  a  permit  for  incineration  at  sea 
because  it  is  a  form  of  dumping. 
Therefore,  because  no  permits  for 
incineratioa  of  sewage  sludge  have  been 
issued  and  incineration  is  not  permitted 
under  any  outstanding  court  orders,  the 
terms  of  the  Ocean  Dumping  Ban  Act  of 
1968  prohibit  ocean  incineration  after 
the  date  of  enactment,  November  18, 
ig6& 

EPA  had  contemplated  that  its  Section 
405  standards  for  ocean  dumping  would 
be  an  important  element  in  the 
evaluation  of  enviroiunental  effects 
required  by  the  MPRSA.  In  view, 
however,  of  the  clearly  expressed 
intention  of  Congress  to  eUminate  the 
ocean  dumping  of  sewage  sludge  by  the 
begiming  of  1992,  EPA  decided  not  to 
proceed  rarther  with  development  of 
ocean  dumping  standards.  It  is  clear  that 
any  standards  could  not  be  promulgated 
until  well  after  the  date  when  the 
MPRSA  permits  must  be  in  place  and, 
thus,  coidd  not  serve  the  stated  purpose 
of  providing  enviroiunental  critwia  for 
the  assessment  of  ocean  dumping 
applications. 

Sludge  Processing  -:.'x;;.;  {..  ■ 

The  nde  does  not  apply  to-the^  ^^  -- 
processing  of  sewage  sludge  before  Its 
ultimate  use  or  disposal.  Before 
ultimately  using  or  disposing  of  sewage 
sludge,  treatment  works  may  use  one,  or 
a  combination,  of  biological,  chemical, 
physical  aiul  thermal  processes  to 
increase  the  solids  content  of  the  sludge 
(i.e.,  by  reducing  its  water  content 
through  heat  or  other  processes]  and  to 
stabilize  the  sludge  (i.e..  by  reducing  or 
eliminating  patlx^nic  organisms, 
odors,  and  volatile  solids).  Such 
processes  improve  the  characteristics  of 
the  sludge  for  a  particular  disposal 
method  and  reduce  the  potential  for     ■-•■ 
public  health,  environmental,  and 
nuisance  problems.  EPA  requires  the  use 
of  one  or  more  of  the  treatment 
processes  to  reduce  or  kill  pathogens  ■■^■.:.. 
before  applying  sewage  sludge  to  land 
for  agricultural  and  non-agricultural 
purposes,  before  distributing  and   ... 
marketing  the  sewage  sludge,  or  before 
the  disposal  of  sewage  sludge  in 
monofllls  or  on  surface  disposal  sites. 

EPA  is  not  specifying  process 
operating  methods  or  requirements  for 
sludge  entering  or  leaving  a  particular 
treatment  process.  The  Agency  believes 
that  section  405(d)  requires  EPA  to 
develop  regulations  for  the  final  use  or 
disposal  of  sewage  sludge  and  that 
Congress  did  not  intend  for  EPA  to 
impose  requirements  on  sludge 
processing  as  a  part  of  the 
comprehensive  regulation  for  sludge  use 
and  disposal.  Rather,  the  Agency 


believes  that  section  405(d]  requires 
EPA  to  establish  a  "standard  of  quality" 
against  which  treatment  worths  can 
measure  the  quality  of  their  sludge — its 
pollutant  concentrations — and 
determine  (1)  if  further  processing  is 
needed,  (2)  if  additional  treatment  limits 
should  be  imposed  on  its  industrial 
dischargers,  or  (3)  if  the  community 
should  identify  alternative  practices  for 
the  safe  management  of  its  sludge.  If, 
however,  comroeots  on  these  proposed 
rules  indicate  sufficient  justification  for 
establishing  standards  for  sludge 
processing,  EPA  will  consider  such     '-  ^ 
comments  for  future  rulemaklnf^;*^^;?'/-  ^ 
proceedings. 

Relationship  to  (HherR^uiremeata, 

(§303^)   '"  .      i  .  .  >';' 

As  required  by  section  40S(f)  of  the 
CWA.  the  requirements  proposed  today 
cue  to  be  implemented  through  permits. 
The  pollutant  limits,  management  > 

practices,  and  other  requirements 
specified  for  a  particular  end  use  or 
disposal  method  are  to  be  included  in 
the  POTWs  or  generator's  permit.  The 
implementing  permit  mechanisms  and 
the  State  program  management 
requirements  cue  described  in  Part  X  of   • 
diis  preamble. 

State  Authority  (§503^)       '-'  "T' • . ''  " 

Anyone  using  or  disposing  of  sewage 
sludge  is  obligated  to  comply  with  the 
requirements  proposed  today.  However, 
as  provided  in  section  405(d)(5)  and  ' 
section  510  of  the  CWA,  States  may    " 
impose  more  stringent  requirements 
than  those  included  in  today's  proposal. 

Exclusions  (§503.4) 

This  section  of  the  proposal  lists  the 
methods  of  sewage  sludge  use  or 
^  disposal  that  are  not  covered  by  today's 
"  proposed  rule.  In  this  portion  of  the 

preamble,  the  Agency  discusses  its  . 

.  rationale  for  these  exclusions. 

Industrial  Sewage  Sludge  --      - 

The  proposed  rule  will  not  cover  the 
use  or  disposal  of  sewage  sludge  that  is 
generated  by  privately  owned  treatment 
facilities  treating  domestic  sewage  along 
with  industrial  waste  and  wastewater. 
Such  sludge  will  continue  to  be  covered 
by  rules  promulgated  under  Subtitle  C  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (40  CFR  Parts  281 
through  268)  or  under  Subtitle  D  of 
RCRA  (40  CFR  Parts  257  an  1  258). 

The  Water  Quality  Act  amendments 
of  1987  expanded  the  coverage  of 
section  406(d)  to  industrial 
manufacturing  and  private  processing 
facilities  that  treat  domestic  sewage 
along  with  industrial  wastes  and 
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wastewater.  Although  the  legislative 
history  of  the  Act  cleariy  directs  the 
Agency  to  impose  requirements  on  any 
treatment  work  treating  domestic 
sewage,  and  not  just  treatment  works 
"primarily"  treating  domestic  sewage 
(see  99th  Cong.  2d  Bess..  H.R.  Rept.  99- 
1004.  October  15. 1986,  p.  160).  passage 
of  the  amendments  in  February.  1987  did 
not  provide  sufficient  time  to  collect  the 
data  necessary  to  develop  standards  for 
such  facilities  in  today's  proposal. 

At  this  time,  the  Agency  does  not 
have  su^icient  information  on  the 
characteristics  of  industrial  sludge  with 
a  domestic  sewage  component  to 
determine  whether  the  models  and  data 
used  to  establish  numerical  limits  for  the 
use  or  disposal  of  municipal  sewage 
sludge  are  appropriate  for  nonhazardous 
sludge  generated  by  industrial  facilities. 
The  Agency  recognizes  the  need  to 
collect  additional  information  on 
industrial  wastes  and  on  industrial 
waste  disposal  facilities  as  a  basis  for 
revising  its  regulations  in  40  CFR  Part 
257  and  for  developing,  if  appropriate, 
additional  regulations.  As  a  first  step  in 
collecting  additional  information,  EPA 
proposed,  in  a  separate  rulemaking,  that 
industrial  facilities  notify  the  States  and 
EPA  of  the  volume  of  their  sludge  and 
the  disposal  methods  and  locations  used 
(see  53  FR  33314.  August  30. 1988).  Once 
these  and  other  data  (e.g.,  viscosity, 
density,  moisture  content,  and  the 
organic  carbon  content  of  industrial 
sludge  with  a  domestic  sewage  content) 
have  been  collected,  the  Agency  will 
determine  whether  today's  proposal 
should  apply  or  whether  additional 
regulations  should  be  developed  for 
industrial  facilities  that  co-treat 
domestic  sewage  with  industrial 
wastewater.  The  Agency  anticipates 
that  any  additional  requirements  for 
industrial  facilities  treating  domestic 
sewage  along  with  industrial  waste  and 
wastewater  would  be  developed  under 
the  joint  authorities  of  sections  4004  and 
4010  of  RCRA  and  section  405(d)  of  the 
CWA. 

Hazardous  Sewage  Sludge 

The  proposed  rule  will  not  establish 
standards  for  disposal  of  sewage  sludge 
determined  to  be  hazardous  under  40 
CFR  Part  261.  In  previous  Federal 
Register  notices,  EPA  indicated  it  was 
considering  excluding  sewage  sludge 
from  regulation  under  RCRA  Subtitle  C 
once  comprehensive  sludge  regulations 
were  developed  (see  51  TK  21658,  June  1, 
1986).  The  exclusion  would  be  based  in 
part  on  section  1006(b)  of  RCRA,  which 
states: 

The  Administralor  shall  integrate  all 
provisions  of  this  Act  for  purposes  of 


administration  and  enforcement  and  shall 
avoid  duplication  to  the  maximum  extent 
practical)ie.  with  appropriate  provisions  of 
the  |CAA.  CWA.  RPRA.  SOW  A.  and 
MPRSA]  and  such  other  Acts  of  Congress  as 
grant  regulatory  authority  to  the 
Administrator.  Such  integration  shall  be 
effected  only  to  the  extent  that  it  can  be  done 
in  a  manner  consistent  with  the  goals  and 
policies  expressed  in  this  Act  and  in  other 
acts  referred  to  in  this  suliseclion. 

However,  rather  than  regulating  both 
hazardous  and  nonhazardous  sewage 
sludge  Under  section  405(d)  of  the  CWA. 
EPA  has  concluded  it  is  appropriate  to 
regulate  all  hazardous  wastes,  including 
sewage  sludge,  under  a  program 
specifically  designed  for  hazardous 
materials.  The  Agency  believes  that  this 
provides  the  public  with  greater 
assurance  of  the  consistent  regulation 
and  management  of  hazardous 
materials.  It  also  provides  a  strong 
incentive  for  any  treatment  work  with 
hazardous  sludge  to  improve  the  quality 
of  its  sludge  through  effective 
pretreatment.  Thus,  the  standards  for 
the  disposal  of  sewage  sludge  in  today's 
proposal  apply  only  to  non-hazardous 
sludge. 

In  determining  whether  their  sewage 
sludge  is  hazardous,  treatment  works 
are  to  use  procedures  promulgated 
under  40  CFR  Part  261,  Appendix  II.  If 
the  sewage  sludge  is  hazardous, 
treatment  works  generating  the 
hazardous  sludge  must  comply  with  the 
applicable  requirements  of  40  CFR  Parts 
260  through  268.  The  Agency  has  made 
the  determination  that  compliance  with 
the  requirements  in  40  CFR  Parts  261 
through  268  constitutes  compliance  with 
section  405(d)  of  the  CWA. 

In  the  Spring,  EPA  will  promulgate 
amendments  to  40  CFR  Part  261.  The 
amendments  will  include  additional 
toxicants  to  be  considered  in  defining  a 
waste  as  hazardous  and  introduce  a 
new  leaching  procedure,  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCU).  The  regulatory  levels  that  will 
be  in  40  CFR  Part  261  are  the  regulatory 
levels  that  will  be  used  in  determining  if 
sewage  sludge  is  hazardous. 

The  pollutants  covered  by  today's 
proposal  and  those  covered  by 
amendments  to  40  CFR  Part  261  are  not 
identical.  In  this  proposal,  specific  limits 
are  established  for  17  pollutants  for 
which  there  are  no  toxicity 
characteristic  regulatory  limits.  The  17 
pollutants  are  listed  in  Table  IX-A.1. 
There  are  also  toxicity  characteristic 
regulatory  limits  for  pollutants  that  are 
not  covered  by  today's  proposal.  The 
two  lists  are  not  identical  because  the 
programs  under  which  the  lists  were 
developed  start  from  fundamentally 
different  perspectives.  The  toxicity 


characteristic  regulatory  limits  are  set 
for  chemicals  that  are  still  used  or 
manufactured  and  are  likely  to  find  their 
way  to  a  landfill  The  section  405(d) 
limits  are  established  for  those  metals 
and  organic  compounds  that  are  found 
io  sewage  sludge,  whether  or  not  the 
metals  and  organic  compounds  are  still 
used  in  industrial  processes.  To  the 
extent  necessary,  the  Agency  will 
expand  the  toxicity  characteristic  list  of 
pollutants  and  the  pollutants  covered  by 
today's  proposal.  Over  time  the  lists  of 
pollutants  can  be  expected  to  overiap 
even  more,  but  they  are  never  expected 
to  be  identical. 

Table  IX-A.1— Section  405(d)  Pollutants 
for  Which  There  Are  No  Toxicity 
Characteristic  ReguJatory  Thresholds: 

Aldrin 

Benzidine 

Benzo  (a)  pyrcne 

Beryllium 

Chlordane 

Copper 

Cyanide 

DDT/DDD/DDE      - 

Dieldrin 

Dimethylnitrosamine 

Molybdenum 

Nickel 

Polychlorinated  biphenyls 

Trichloroelhlene 

Zinc 

Several  municipal  wastewater 
agencies  believe  that  the  proposed 
TCLPs  would  result  in  the  classification 
of  certain  sewage  sludge  as  hazardous. 
In  1986  and  1987.  EPA  tested  18 
municipal  sewage  sludge  samples  using 
the  new  procedure  and  found  that  none 
failed.  Although  the  results  are 
preliminary  and  represent  only  a  small 
percentage  of  the  15.000  POTWs,  the 
Agency  believes  that  municipal  sewage 
sludge  will  generally  pass  the  toxicity 
characteristic  regulatory  thresholds  and 
be  subject  to  the  requirements  in  40  CFR 
Part  5Cb  rather  than  the  requirements  in 
40  CFR  Parts  261-26a 

Incinerator  Ash 

The  requirements  proposed  today  do 
not  cover  the  disposal  of  ash  generated 
during  the  incineration  of  sewage 
sludge.  Rules  previously  promulgated  by 
the  Agency  in  40  CFR  Part  261  through 
268  and  40  CFR  Part  257  and  those 
proposed  for  40  CFR  Part  256  (see  53  FR 
33314,  August  3a  1988)  adequately  cover 
the  disposal  of  incinerator  ash.  Sewage 
sludge  to  which  incinerator  ash  has 
been  added  is  covered  by  today's 
proposal. 
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Co-diapoMl  gf  S«wa^  SUdge 

Standards  are  not  established  m 
today's  propos«)  for  sewage  shid^  that 
is  disposed  of  in  a  landfiU  with 
municipal  solid  waste.  Rather,  these 
stanthirds  are  established  in  40  CFR  Part 
258  which  wtil  indude  requirements  for 
the  disposal  of  sewage  shidge  in  a 
municipal  solid  waste  landfiH  (MSWLF). 
Compliance  by  treatment  works  with 
requirements  of  40  CFR  Part  2S8  when 
proaiulgaled  would  eonstitnte 
complisnce  with  section  40S.  The 
standards  were  fointly  proposed  under 
the  authorities  oif  sectioas  4004  and  4010 
of  RCRA  and  section  405(d)  of  the  CWA 
in  53  PR  33314,  August  3a  198a 

To  meet  these  standards.  treatnwDt 
works  must  ensure  that  the  aewage 
sludge  sent  to  MSWLFs  is  not 
hazardous,  as  deRned  by  the  regulatory 
limits  in  40  CFR  Part  281,  and  pass  IIm 
Paint  Filter  Liquids  Test. 

As  part  of  the  August  30, 1988  notice, 
EPA  made  the  determination  that  the 
proposed  standards  for  MSWLFs  meet 
the  requirement  of  section  405(d)  of  the 
CWA  that  the  Agency  establish 
standards  adequate  to  protect  hwaan 
health  or  the  environment  from  any 
reasonably  anticipated  adverse  effect  ot 
each  pollutant.  Section  40S(d)(3)  of  the 
CWA  provides  that  the  Agency  may 
promulgate  design,  equipment, 
management  practice,  or  operational 
standards  or  combinations  thereof  if.  ''in 
the  judgment  of  the  Administrator,  it  is 
Qot  feasible  to  prescribe  or  eafotce  a 
numerical  limitatioo  for  a  poUutanL 

The  Agency  is  preposiag  a  single  set 
of  standards  lor  •  MSWLF  in  order  to 
avoid  impoeiaf  two  distinct  snt*  of 
requireoMnto  on  a  atnele  facility.  U  the 
Agency  had  propoaed  separate 
requirements  under  the  two  applicable 
statutes,  treatment  works  would  net 
only  have  had  to  comply  wilk  wbainvcf 
numerical  liaula  were  nalahlishid  ondar 
Part  503.  bat  would  alao  be  I 
for  enaaring  that  the  MSWLF  i 
with  the  Part  2W  slaadarda.  This  would 
have  placed  an  unfair  burden  on 
treatment  works  when  other  solid  waste 
contributors  were  not  held  similarly 
responsible. 

In  lieu  of  boldkng  trealBMnt  worka 
responsible  for  the  compliance  of  a 
MSWLF.  the  Agency  is  proposing  today 
that  treataiant  works  sand  their  sewaga 
sludge  to  Stato-perraitfeed  facihties.  EPA 
is  soliciting  comment  on  this 
requirement  in  recognition  that  bw 
MSWLFs  have  State  permits.  Tha 
Agency  ia  interested  in  the  potential 
effect  of  this  requirement  on  the  ftJQO 
treatment  works  that  send  41  percent 


(3.2  million  dry  metric  Ions)  of  aB 
sewage  shidga  generated  to  MSWLFs. 

Co-firing  Of  Sewage  Sludgt 

Today's  proposal  will  not  apply  to 
sewage  sludge  that  is  fired  in  an 
incinerator  with  other  solid  waste.  Thia 
excludes  four  facilities  that  currently 
fire  waste  streaaie  consisting  of  between 
three  and  nine  percent  sewage  shidge 
(on  a  dry  weigbl  baaia). 

The  New  Soorce  Pariormance 
Standafda  (NSPS)  tor  sewage  treatment 
plants  (sea  40  CFR  Pari  tO,  Subpart  O) 
apply  to  facilities  when  10  percent  or 
more  of  their  waste  stream  consists  of 
sewage  sludge  (on  a  dry  weight  basis). 
However,  this  10-percent  threshold  no 
longer  appears  appropriate. 

The  eenfiguration  of  systems  firing 
municipal  refuse  are  quite  diffiercnt  from 
those  that  tin  only  sewage  sludge. 
Municipal  waste  eombustors  (MWCs) 
generally  use  mass  bum.  modular,  or 
refuse-derived  fuel  systems.  FaciUties 
firing  sewage  shidge  most  commonly  use 
multiple  hearth  and  fhiidized  bed 
systems.  A  facility  designed  primarily 
for  firing  solid  waste  cannot  efficiently 
fire  more  than  a  small  amount  of  sewage 
sludge  because  the  hi^ly  aqueous 
sewage  sludge  reduces  the  combustion 
temperature  of  the  incinerator.  If  a 
municipal  soKd  waste  stream  includes 
10  percent  sewage  shidge,  which  is 
typically  80  percent  water,  the  sewage 
sludge  reduces  the  BTu  value  of  the 
waste  stream  by  30  percent  Therefore, 
from  a  technological  standpoint,  it  is  ill- 
advised  for  typical  MWCs  to  fire  a  large 
volume  of  sewage  sludgie. 

Currently,  the  Agency  ia  studying  how 
best  to  regulate  fa^itiea  eo-firing 
sewage  sludge  with  auinicipal  soLd 
waste.  On  July  7, 1987.  the  Agency 
issued  an  advanced  notice  of  propoaed 
rulemaking  (52  FR  250^  on  reviaiona  to 
the  N»>S  tor  new  or  modified  MWCs 
under  soctiiMi  lU(b)  of  the  CAA  and  on 
emisaioo  guidelines  lor  exiatiag  MWCa 
under  section  llt(d)  of  the  CAA.  Section 
111(b)  applies  to  sourcea  after  a  rule  ia 
proposed  and  Section  111(d)  appliaa  to 
existing  souroes.lAt  this  tima,  tha 
Agency  has  na(  determined  haw  it  will 
regulate  facilities  co>liring  sevrage 
sludge  with  municipal  soM  vsaata.  In 
November  1989.  the  Agency  anticipates 
that  it  wiU  propoae  a  NSPS  for  MWCa 
and  will  then  adikesastandnrds  for 
sewaga  shi^p  kt  fm  ilMiaa  thai  co-fise 
municipal  solid  waste  with  aewage 
sludge.  Any  rscoaMnendattena  or 
suggestkma  subaaitled  aa  part  of  thia 
rulemaking  uriU  ba  {achtded  in  the 
Agency's  detiberstiana  on  iw  NSPS  for 
MWCs. 


Deepwell  Wat  /ir  Oxidation  ^stem 

The  proposed  rule  does  not  apply  to 
the  location  or  operation  of  deepwell 
wet  air  oxidation  systems.  Id  these 
systems,  sewage  sludge  flows  down  the 
center  of  two  concentric  verticle  tubes 
and  returns  in  the  annular  space  These 
verticle  tubes  (about  a  mil^  in  length) 
are  placed  deep  within  the  earth. 
Oxygen  is  injected  into  the  liquid 
sewage  sludge  where,  deep  within  the 
well,  su^cient  pressures  and 
temperatures  are  reached  to  support  the 
oxidation  of  the  sewage  sludge.  This 
continuous  flow  system  converts  the 
organic  waste  into  inert  ash,  carbon 
dioxide,  and  water.  The  effluent  from 
these  systems  could  be  recycled  back 
into  the  waste  treatment  plant  or 
disdiarged  in  accordance  with  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
Because  these  are  fiilly  enclosed 
recycling  systems,  with  no  emissions  to 
the  air  and  controlled  discharges,  if  any. 
to  surface  water,  the  Agency  does  not 
believe  such  systems  are  comparable  to 
the  use  or  disposal  methods  included  in 
today's  proposal.  As  these  systems  are 
developed  further,  EPA  will  evaluate  if 
it  would  be  appropriate  to  develop 
numerical  pollutant  limits  for  the  liquid 
sludge  placed  in  and  oxidized  in  the 
wells. 

Septic  Taniis 

Today's  proposal  will  not  apply  to  the 
location  anid  operation  of  septic  tanks. 
Septic  tanks  are  also  exchidisd  from  the 
definition  of  ''treatment  works'*  because 
of  Congressional  intention  that  only 
treatment  and  processing  of  septage  be 
subject  to  section  405  regulation. 
However,  the  septage  collected  from 
septic  systems  is  indudad  in  the 
definition  of  sewage  shidge.  Thus, 
septage  must  meet  the  requirements  in 
today's  proposal  wheitit  is  ultimately 
used  or  disposed  of. 

Septage  ia  frequently  collected  and 
delivered  to  treatment  works  for 
processing,  generally  to  reduce  the 
levels  of  pathogenic  organiama. 
However,  other  septage  is  collected  and 
applied  to  the  land  without  further 
processing  or  without  monitoring  the 
levels  of  pathogenic  organisms.  Under 
today's  proposal,  sewage  sludge, 
includii^  septage,  must  meet  the 
requirements  in  Subpart  F,  if  it  is 
applied  to  the  land.  The  Agency  is 
soliciting  comment  of  the  effect  of  these 
requirements  on  the  use  or  disposal  of 
septage. 

Marine  Sanitation  Devices 

Today's  proposal  would  only  apfdy  to 
the  pumpings  hrom  marina  sanitation 
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devices  that  are  delivered  to  on-shore 
facilities  for  disposal.  Generally  the 
pumpings  are  collected  in  tanks  at 
marinas  and  delivered  to  treatment 
works.  Requirements  in  33  CFR  Part  159 
specify  requirements  for  the  operation 
and  maintenance  of  marine  sanitation 
devices. 

Definitions  (§  503.5) 

The  definitions  included  in  this 
section  of  the  rule  are  those  generally 
applicable  to  all  subparts  of  the  rule. 
Each  subpart  includes  special 
definitions  that  apply  only  to  that 
subpart  Many  of  the  definitions 
included  in  Subpart  A  are  definitions 
that  are  included  in  section  502  of  the 
CWA  or  have  been  included  in 
numerous  other  Agency  rules  and  %vil] 
not  be  discussed  here.  The  definitions 
discussed  here  amplify  and  reinforce  the 
coverage  of  the  rule. 

Domestic  Sewage 

Domestic  sewage  is  wastewater 
generated  in  households  that  is 
discharged  to  or  otherwise  enters  a 
treatment  work.  Excluded  horn  today's 
proposal  is  domestic  sewage  that 
privately  owned  treatment  works  treat 
along  with  industrial  waste  and 
wastewater. 

Pollutant 

Pollutant  is  defined  as: 

Those  organic  or  inorganic  substances  or 
combination  of  subttancet,  including  disease- 
causing  agents,  wtiich.  after  discharge  and 
upon  exposure,  ingestion,  inhalation,  or 
assimilation  into  any  organism,  either 
directly  from  tiie  environment  or  indirectly  by 
ingestion  through  the  food-chain,  «rill.  on  the 
basis  of  information  available  to  tiie 
Administrator,  cause  death,  disease, 
behavioral  abnormaltties,  cancer,  genetic 
mutations,  piiysiological  malfunctions 
(including  malfunctions  in  reproduction),  or 
physical  deformations  in  such  organisms  or 
their  offspring. 

This  definition  is  similar  to  the 
definition  of  '*toxic  pollutant"  included 
in  section  502(13)  of  the  CWA.  The  term, 
"toxic  pollutant",  is  not  used  in  today's 
proposal  because,  over  the  years,  that 
term  has  become  synonymous  with  the 
listed  priority  toxic  pollutants  included 
in  section  307(a)  of  the  CWA.  EPA 
believes  that  Congress  intended  for  the 
Agency  to  develop  standards  for  a 
broader  range  of  substances  that  might 
interfere  with  the  use  or  disposal  of 
sewage  sludge,  not  just  those  priority 
toxic  pollutants  included  in  section 
307(a). 

Septage 

In  today's  proposed  rule,  "septage"  is 
included  in  the  definition  of  "sewage 
sludge."  Septage  is  defined  to  mean 


"*  *  *  the  hquid  and  solid  material 
pumped  bom  a  septic  tank,  cesspool,  or 
similar  domestic  sewage  treatment 
system  when  the  system  is  cleaned". 

This  means  that  the  disposal  of 
septage  by  any  method  that  would  be 
regulated  under  today's  proposal  (e.g.. 
applied  to  land,  placed  in  a  monofill  or 
surface  disposal  site)  would  be  required 
to  meet  the  applicable  requirements  in 
the  same  maimer  as  any  other  sewage 
sludge.  Fat  example,  where  septage  is 
land-applied,  the  person  doing  the 
application  would  need  to  identify  the 
concentration  of  the  pollutants  in  the 
septage  regulated  for  land  application 
[i  503.13,  Tables  1  and  2,  for  agricultural 
land^  §  503.15.  Table  3  for  non- 
agricultural  land]  and  calculate  the 
allowable  annual  and  cumulative 
loading  rates  usuig  the  methods 
described  in  Appendices  B  and  C  They 
would  also  be  subject  to  all  applicable 
management  practices  for  land 
application. 

Users  and  disposers  of  septage 
(usually,  septage  haulers)  would  also  be 
required  to  meet  the  same  pathogen 
reduction  requirements  as  other  users 
and  disposers  of  sludge.  Current 
r^ulations  for  patho^  reduction  (40 
CHI  Part  257)  assumes  that  septage 
applied  to  land  meets  a  Process  to 
Significantly  Reduce  Pathogens  if  public 
access  is  controlled  for  12  months  and 
grazing  by  animals  whose  products  are 
consumed  by  humans  is  prevented  for 
one  month.  Today,  for  the  reasons 
discussed  in  Subpart  7  of  this  part,  EPA 
is  proposing  more  stringent 
requirements  for  septage. 

Today's  proposal  applies  to  the  use 
and  disposal  of  septage  by  one  of  the 
methods  covered  in  tUs  rule.  It  does  not 
regulate  the  generation  of  septage  (thus, 
owners  of  septic  tanks  are  excluded 
fiom  the  definition  of  "treatment 
works"),  or  the  siting,  design,  or 
operation  of  septic  tanks.  Nor  does 
today's  proposal  regulate  septage  that  is 
transported  to  treatment  works.  Such 
practices  are  regulated  under  the 
pretreatment  program.  The  sludge 
generated  by  the  receiving  treatment 
plant  would  be  subject  to  requirements 
proposed  today. 

liie  Agency  is  proposing  to  regulate 
septage  in  the  same  way  as  sewage 
sludge  because  of  growing  concern 
about  the  potential  adverse  effects  of 
applying  septage  to  land.  In  addition,  the 
qualities  of  septage  are  similar  to  sludge 
(they  are  both  a  residual  of  wastewater 
treatment).  Under  today's  proposed 
approach,  the  use  and  disposal  of 
septage  would  be  subject  to  the  same 
requirements  as  the  use  and  disposal  of 
other  sewage  sludge.  The  Agency 
recognizes  that  this  may  require  that 


septage  haulers  have  their  septage 
processed  prior  to  applying  the  septage 
on  the  land.  EPA  is  unsure  about  the 
extent  and  magnitude  of  any  disruptions 
that  today's  approach  may  cause. 
Therefore,  EPA  invites  comment  on  the 
proposed  regulatory  approach  for 
septage  use  and  disposal. 

Specifically,  the  public  is  invited  io 
comment  on  whether  or  not  septage  is 
sufficiently  similar  to  sewage  sludge  and 
of  sufficient  concern  to  warrant  the 
same  regulatory  approach,  particulariy 
in  terms  of  the  proposed  pathogen  and 
vector  attraction  reduction 
requirements.  Other  possible  regulatory 
options  might  include  developing 
separate  standards  specifically  for 
septage  disposal  that  are  tailored  to  the 
particular  concerns  presented  by 
septage  (e.g.,  pathogens  and  a  narrower 
list  of  pollutants]  and  that  might  be 
simpler  to  apply.  For  example,  rather 
than  requiring  the  sampling  of  the 
septage  and  the  calculation  of  loading 
rates,  the  rule  could  simply  set  a  loading 
limit  for  septage.  EPA  solicits  comments 
on  the  desirability  or  feasibility  of  such 
an  alternative  approach.  The  Agency 
welcomes  any  suggestions  concerning 
other  possible  approaches  that  the 
Agency  should  consider  in  regulating 
septage  use  and  disposal. 

Sewage  Sludge 

Today's  proposal  defines  sewage 
sludge  as  any  solid,  semi-solid,  or  liquid 
residue  removed  during  the  treatment  of 
municipal  wastewater  or  domestic 
sewage.  Sewage  sludge  includes,  but  is 
not  limited  to,  solids  removed  during 
primary,  secondary,  or  advanced 
wastewater  treatment,  scum,  septage, 
portable  toilet  pumpings,  Tj'pe  III 
marine  sanitation  device  pumpings.  and 
sewage  sludge  products. 

Scum  is  the  material  that  floats 
upward  and  must  be  skimmed  off  the 
top  of  the  wastewater  treatment  tanks. 
Scum  shares  many  characteristics  with 
the  other  residues  generated  during 
wastewater  treatment  and  is  typically 
disposed  of  with  sewage  sludge. 
Therefore,  it  is  included  in  the  definition 
of  sewage  sludge. 

Septage.  portable  toilet  pumpings,  and 
Type  III  marine  sanitation  device 
pumpings  are  included  in  the  definition 
of  sewage  sludge  because  they  share  the 
characteristics  of  sewage  sludge,  are 
generated  from  domestic  sewage,  and 
present  the  same  human  health  risks 
(e.g.,  pathogenic  organisms)  as  sludge    . 
from  municipal  treatment  works. 

Sewage  sludge  products  are  mixtures 
of  sewage  sludge  and  other  materials, 
such  as  bulking  agents  (e.g.,  wood 
chips),  frequently  added  to  sewage 
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sludge  that  it  compotted  and  then 
distributed  and  marketed.  Siich  prodncts 
are  considered  to  be  sewage  sludge  for 
the  purpoaea  of  this  propoaaL  no  natter 
how  small  the  percentage  of  sewage 
sludge  in  the  product.  The  Agency  ia 
soliciting  comment  on  this  approacb  to 
determine  if  there  are  sewage  shidge 
producta  that  oontain  auch  a  small 
percentage  of  sewage  shsdge  that  they 
no  longer  have  the  characterittica  of 
sewage  ahidge. 

Grit  BcreenJoga,  or  aah  generated 
during  the  incineration  of  sewage  sludge 
are  not  included  in  the  definition  of 
sewage  sludge.  Grit  is  the  material,  such 
as  sand,  small  pebblea.  and  similar 
material,  that  settles  out  before  primary 
treatment.  Screenings  are  relatively 
large  pieces  of  solid  material  that  are 
caught  on  the  screens  at  the  headworks 
of  the  treatment  plant.  Tbeae  waate 
streanu  are  small,  have  vastly  diHerent 
properties  from  sewage  sludge 
generated  during  wastewater  treatment 
are  usually  handled  and  diapoaed  of 
separately,  and  are  adequately 
regulated  under  solid  waste  programs. 

Ash  generated  during  the  indneratioa 
of  sewage  sludge  is  not  included  in 
today's  deAnition  of  sewage  sludge. 
Incinerator  ash.  typically  disposed  of  in 
landfills,  like  other  ash  material  ia 
sterile  and  dry.  Incinerator  ash  does  not 
have  the  same  characteristics  as  other 
residues  from  wastewater  treatment  As 
discussed  above,  incinerator  aah  will  be 
regulated  under  RCRA  {JLJt^  under 
Subtitle  0  if  it  ia  non-hazaridoua  and 
under  Subtitle  C  if  it  ia  hazardous).  If. 
however,  incinerator  ash  is  mixed  and 
disposed  of  with  other  sewage  sludge 
(e.g.,  in  land  application),  it  will  be 
regulated  aa  sewage  sludge. 

Treatment  Works 

Treatment  works  include  POTWs 
owned  by  State  or  local  entities  and 
federally  owned  facilities.  All  sewage 
sludge  generated  by  these  POTWs  are 
covered  by  today's  proposal, 
irrespective  of  the  amount  of  induatriai 
influent  flowing  into  Bie  treatment 
works. 

Privately  owned  treetraent  works  may 
include  conunercial  processing  facilities 
that  treat  domeetic  aewage.  If  privately 
owned  treatment  works  treat  domestic 
sewage  exclusively,  the  sewage  sludge 
generated  is  covered  by  today's 
proposal  However,  if  the  privately 
owned  treatment  work  treats  domestic 
sewage  aloag  with  industrial  waste  and 
wastewater,  die  as  wage  aludge  ia 
excluded  fnm  today's  proposal.  As 
discussed  earlier,  EPA  is  not  prepared, 
at  this  time,  to  propose  standards  for  the 
use  or  disposal  of  such  sludge  which, 
pending  disvelopment  of  standards. 


continues  to  be  subject  to  the 
requirements  in  40  CFR  Part  257  or  40 
CFR  Parts  281  through  268. 

For  the  purposes  of  this  rule,  septic 
systems  are  excluded  from  the  definition 
of  treatment  works.  Although  septic 
systems  treat  domestic  sewage,  the 
Agency  has  no  intention  of  permitting 
individual  owners  of  septic  systems.  As 
discussed  above,  the  ultimete  use  or 
disposal  of  the  septage  pumped  from 
septic  tanks  will  be  covered  by  today's 
proposal. 

Land  AppUcalioa  (Subpart  B) 

Applicability  (§  503. 10) 

The  numerical  limits,  management 
practices,  and  other  requirements  in 
Subpart  B  apply  to  the  spreading  of 
liquid,  de-watered,  dried,  or  composted 
sewage  sludge  on  or  just  below  the 
surface  of  a^cuhural  and  non- 
agricultural  land.  The  requirementa  also 
apply  to  any  one  who  distributes  or  who 
uses  sewage  sludge  meeting  die 
numerical  limits  in  this  subpart.  Sewage 
sludge  which  is  distributed  and 
marketed  for  uae  as  a  potting  OMdium, 
or  lawns,  omaraantala  and  gardens  in 
compliance  with  Subpart  C  is  not 
subject  to  the  requirements  of  this 
subpart. 

Treatment  woriw  with  good  quaUty 
sludge  are  encowaged  to  reuae  the 
sewage  shidge  for  its  nutrient  and  soil 
conditioning  properties.  Subpart  B 
requirements  protect  public  health  and 
the  envirounent  while  encouraging  the 
beneficial  use  of  aewage  sludge  by 
providing  options  on  the  level  (rf 
pathogen  reductkia  that  must  be 
achieved  and  on  the  pollutant 
concentrations  that  may  be  present  in 
sludge  applied  to  the  land. 

Treatment  works  may  uae  any  one  of 
three  levels  of  pathogen  reduction  when 
sewage  sludge  ia  applied  to  either 
agricultural  or  non-agricultural  land  as 
long  as  the  treatment  work  or  appUer 
complies  with  the  applicable  reatrktiona 
on  public  access  to  the  land  and  on 
growing  dope  or  raising  animala  on  the 
sludge-aamded  soil  In  addition,  two 
sets  ol  Boraerical  limits  are  included  in 
this  part.  The  applicability  ol  these 
limits  depend  on  whether  the  sewage 
sludge  is  used  in  tfaeprodoctloB  of  crops 
intended,  directly  or  indirectly,  for 
human  consumption  or  for  anhnala 
raised  for  human  consumption,  fai  this 
way.  the  Agency  believes  that  it  is 
encouraging  the  reuse  of  sewage  slu<]^e 
while  ako  protecting  poblie  heakh  fro«n 
the  adverse  effects  of  pathogeiyc 
infections  and  of  chemical 
contaminatitm  of  the  food-chain. 

One  key  difference  between  the 
requirementa  of  Subpart  B  and  Subpart 


C  (distribution  and  marketing)  is  the 
level  of  pathogen  reduction  to  which  a 
treatment  work  most  process  its  shidge. 
Treatment  works  that  distribute  and 
market  their  sewage  shidge  to  the 
general  pubKc  must  process  their  sludge 
to  attain  the  Class  A  pathogen  reduction 
standard— the  highest  level  of  pathogen 
reduction  (i.e..  reduce  pathogens  below 
levels  of  detection).  Because  sewage 
sludge  that  meets  the  Class  A  pathogen 
reduction  standard  does  not  pose  a  risk 
of  an  infectious  dose,  no  access 
restrictions  or  restrictions  on  the 
growing  or  harvesting  of  food  crops  are 
imposed.  Such  restrictions  would  not  be 
feasible  for  sewage  sludge  that  is 
distributed  and  marketed  to  the  general 
public.  In  contrast  the  land  application 
subpart  allows  treatment  works  the 
option  of  selecting  alternative  pathogen 
reduction  standards,  Qasses  B  snd  C.  aa 
long  as  the  landowner  imposes  public 
access  and  animal  grazing  controls  and 
restricts  the  growing  and  harvesting  of 
crops  in  accordance  with  the  standarda 
Of  the  class  of  pathogen  reduction 
selected. 

Another  difference  between  the 
requirements  in  Subparts  B  and  C  are 
the  numerical  Ussits  for  some  of  the 
organic  pollutants  and  some  metala 
when  sewage  sludge  is  applied  to 
agricultural  land  and  when  sewage 
sludge  is  distributed  and  marketed,  in 
both  scenarios  it  is  assumed  that  the 
sewage  sludge  is  used  in  the  |Ht>duction 
of  crops  intended  for  human 
consumption.  The  numerical  limits  for 
the  application  of  sewage  shidge  to 
agricultural  land  are  based  on  crops 
intended  for  direct  human  consumption 
or  fed  to  animaU  intended  for  direct 
human  consumption,  wluchever  is  the 
more  stringent  loading  rate.  For  the 
organic  pollutants,  which  tend  to 
bioaccumulate  through  the  food  chain, 
the  limiting  numerical  limit  is  based  on 
crops  fed  to  animals  intraided  for  human 
consumption.  As  explained  in  Subpart 
C,  the  distribution  and  marketing 
scenario  is  designed  to  protect  a  fruit 
and  vegetable  home  garden,  not  a 
garden  in  whidi  feed  ia  raiaed  for 
animals  intended  for  human 
consumption.  Therefore,  the  numerical 
limits  iot  organic  pollutants  in 
distribution  and  marketing  tend  to  be 
higher  than  those  for  a^icultural  land 
application. 

The  third  maior  difference  iO  the  ' 
requirements  between  Subparts  B  and  C 
is  that  for  the  requirements  in  Subpart  B 
to  apply,  there  must  be  an  agreement 
between  the  treatment  work  and  the 
distributor  or  appUer  of  the  sewage 
sludge  to  abide  by  the  requirements  in 
SubpJart  B,  such  as  the  access  and  use 
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restrictions.  If  there  are  no  agreements 
and  sewage  sludge  is  applied  to  die 
land,  treatment  works  must  comply  with 
the  requirements  for  the  distribution  and 
marketing  of  sewage  sludge  in  Subpart 
C 

In  developing  the  requirements  for  the 
land  application  of  sewage  sludge,  the 
Agency  assumed  that  except  for  the 
applier,  there  would  be  little  public 
contact  with  the  sewage  sludge  itself  or 
with  the  land  receiving  the  sewage 
sludge.  EPA  alao  assumed  that  public 
access  restrictions  could  be  imposed  on 
either  agricultural  or  non-agricultural 
land  for  a  period  of  time.  The  underlying 
premise  in  developing  sewage  sluge 
distribution  and  marketing  requirements 
was  that  the  sluge  would  be  used  in  a 
home  garden  where  there  would  be 
immediate  emd  continuous  human 
contact  with  the  sewage  sludge  or  with 
the  land  receiving  it.  Under  such 
circumstances,  the  Agency  could  not 
restrict  access. 

As  discussed  earlier  in  the  preamble. 
Part  503  does  not  apply  to  sewage 
sludge  that  is  determined  to  be 
hazardous  or  to  sewage  sludge  that 
contains  Pol)rchlorinated  Biphenyls 
(PCBs)  in  conentrations  equal  to  or 
greater  than  5C  parts  per  million  (ppm). 
Such  sludge  is  regulated  under  Subtitle 
C  of  RCRA  and  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Amendments  to  40  CFR  761.20  (53  FR 
24220,  June  27. 1988)  specifically  exclude 
the  land  application  of  PCB- 
contaminated  sewage  sludge  from  the 
prohibition  on  using  PCBs  (regardless  of 
the  concentration),  except  in  a  totally 
enclosed  manner,  when  the  sewage 
sludge  use  is  regulated  under  CWA  and 
RCRA.  This  amendment  codified  the 
Agency's  traditional  practice  of 
deferring  to  programs  other  than  those 
of  TSCA  when  regulating  matmals  with 
less  than  50  ppm  of  PCBs. 

Specialized  Definitions  (§  503.11) 

In  this  section  of  the  proposal,  the 
Agency  defines  and  clarifies  terms  that 
it  uses  throughout  this  subpart  or  in 
other  definitions.  Not  all  of  the  terms  in 
S  503.11  will  be  discussed  in  the  order  in 
which  they  are  listed  in  the  rule. 

Agricultural  Land 

The  Agency  estimates  that 
approximately  25  percent  of  the  sewage 
sludge  that  is  generated  by  POTWs  is 
applied  to  the  land  and  that  77  percent 
of  the  sewage  sludge  applied  to  the  land 
(approximately  926,000  million  dry 
metric  tons)  is  used  to  improve  the 
condition  and  nutrient  content  of 
agricultural  lands.  The  definition  of 
agricultural  land  includes  land  on  which 
crops  or  animals  are  raised  for  human 


consumption  (e.g..  pastures  for  the 
grazing  of  animals).  This  beneficial 
reuse  of  sewage  sludge  has  been  and 
continues  to  be  an  Agency  priority. 

The  numerical  limits,  management 
practices,  and  other  requirements  for 
agricultural  land  are  applicable  if 
sewage  sludge  is  appUed  to  lands  on 
which  the  appher  grows  his  or  her  food 
or  grows  food  for  others.  For  example, 
the  requirements  for  agricultural  lands 
apply  to  pastures  used  for  deer  that  are 
raised  for  subsequent  sale  or  for  deer 
hunts,  whereas  the  requir«nents  for 
non-agricultural  land  would  apply  to 
land  where  deer  may  graze  as  long  as 
the  hunting  of  the  deer  is  prohibited. 

Non-Agricultural  Land 

Non-agricultural  land  is  defined  as 
land  on  which  neither  food  nor  animal 
feed  crops  (including  pastures)  are 
grown.  Example  of  non-agricultural 
lands  include  lands  used  for  forests  or 
turf  farming,  lands  reclaimed  for  more 
productive  purposes  (i.e.,  lands 
devastated  by  fires,  strip  mining,  eta), 
and  lands  dedicated  to  sludge  disposal 

The  beneficial  reuse  of  sewage  sludge 
is  not  limited  to  the  growing  of  food- 
chain  oops.  Sewage  sludge  applied  to 
forest  lands  shortens  wood  production 
cycles  and  increases  yields,  especially 
on  marginally-productive  lands. 
Marginally-productive  lands  and  lands 
suffering  from  poor  soil  stability  and 
severe  water  and  wind  erosion  can  be 
stabilized  and  put  to  more  productive 
uses  through  the  application  of  sewage 
sludge  and  the  establishment  of  a 
vegetative  cover.  For  example,  strip- 
mined  areas  and  constructive  sites  have 
been  reclaimed  for  use  as  wildlife 
sanctuaries  and  paries. 

Lands  dedicated  to  sludge  disposal 
are  usually  owned  or  controlled  by  the 
treatment  work.  The  objective  of  this 
practice  is  to  employ  the  land  as  a 
treatment  system  by  using  soil  to  bind 
the  metals  and  allow  soil 
microorganisms,  sunlight  and  oxidation 
to  destroy  the  organic  matter  in  the 
sludge.  Vegetative  covers  are 
established  on  these  lands  to  preclude 
the  runoff  of  sludge  with  soil  and  water. 
Although  intensive  management  is 
required,  diis  may  still  be  less  costiy 
than  other  sewage  sludge  use  or 
disposal  practices  in  areas  where  land  is 
available. 

No  food  or  feed  crops  may  be  grown 
or  animals  intended  for  human 
consumption  raised  on  non-agricultural 
lands  during  the  application  of  sewage 
sludge  or  for  5  years  after  the  final 
application  of  sewage  sludge.  This 
should  encourage  treatment  works  to 
use  the  soil  conditioning  properties  and 
nutrient  contents  of  the  sewage  sludge 


without  concern  about  the  effect  of 
higher  pollutant  concentrations  on  the 
food-chain. 

Aimual  Pollutant  Loading  Rate 

The  annual  pollutant  loading  rate  is 
the  amount  of  an  organic  chemical  (in 
kilograms)  that  can  be  applied  to  a 
hectare  of  land  (2.5  acres)  in  a  365- 
consecutive-day  period.  The  annual 
pollutant  loading  rates  apply  to  organic 
pollutants  and  is  one  of  two  pollutant 
limits  for  sewage  sludge  used  in 
agricultural  land.  The  other  pollutant 
limit  is  the  cumulative  pollutant  loading 
rate  for  metals. 

Table  1  in  9  503.13  of  the  proposed 
rule  Usts  the  annual  pollutant  loading 
rates  for  15  organic  pollutants  covered 
by  today's  proposal.  The  annual 
pollutant  loading  rate,  derived  from  the 
exposure  assessment  model,  ensures 
that  the  amount  of  a  pollutant  reaching  a 
target  organism  does  not  exceed  the 
human  health  or  environmental  criterion 
for  that  organism.  For  humans,  the 
criterion  is  a  carcinogenic  potency  value 
(Qi  *  value)  because  the  15  organic 
pollutants  in  Table  1  are  all  carcinogens. 
The  Qi  *  values  are  listed  in  the 
Agency's  Integrated  Risk  Information 
System  (IRIS).  For  plants  and  animals, 
the  criteria  are  toxicity  values  derived 
from  the  scientific  literature  and  are 
listed  in  the  'Technical  Support 
Document:  Land  Application  and 
Distribution  and  Marketing  of  Sewage 
Sludge"  (Reference  number  57). 

As  discussed  in  Part  IV  of  the 
preamble,  a  key  assumption  in 
establishing  an  annual  pollutant  loading 
rate  is  that  organic  pollutants 
decompose  according  to  first-order 
kinetics.  In  other  words,  the  quantity  of 
a  pollutant  decomposing  or  lost  each 
year  is  directly  proportional  to  the 
quantity  present  in  the  soil.  This  means 
tiiat  whien  a  pollutant  is  applied  at  a 
steady  rate  for  many  years,  the  soil 
concentration  approaches  a  plateau  at 
which  the  rate  of  loss  equals  the  rate  of 
application.  The  annual  pollutant 
loading  rate  is  established  to  ensure  that 
the  long-term  pollutant  concentration  in 
the  soil  is  below  a  concentration  that 
would  exceed  a  human  health  criterion 
(i.e.,  equal  to  an  incremental 
carcinogenic  risk  of  1 X 10"  *)  if  the  plant  " 
absorbing  the  pollutant  is  eaten.  For 
pathways  involving  the  direct  ingestion 
of  a  sludge-soil  mixture  by  children  or 
by  grazing  animals,  the  model  builds  in 
the  half-life  of  a  pollutant  particularly 
for  persistent  organic  pollutants  such  as 
PCBs. 

The  Agency  has  developed  a 
procedure  and  an  equation  to  determine 
the  amount  of  a  sludge  that  may  be 
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applied  each  year  without  exceeding  the 
pollutants'  annual  loading  rates.  The 
procedure  is  spelled  out  in  Appendix  B 
of  the  proposed  rule  and  is  explained  in 
connection  with  the  discussion  of  the 
pollutant  limits  later  in  this  subpart  of 
the  preamble. 

Cumulative  Pollutant  Loading  Rate 

The  cumulative  pollutant  loading  rate 
is  the  maximum  amount  of  a  pollutant 
that  can  be  applied  to  the  land  without 
exceeding  a  human  health  or 
environmental  criterion  when  the 
pollutant  reaches  a  target  organism.  An 
exposure  assessment  model  is  used  to 
establish  a  cimiulative  pollutant  loading 
rate  for  each  of  the  10  Inorganic 
pollutants  listed  in  Table  2  of  i  503.13. 

The  exposure  assessment  model 
incorporates  two  key  assumptions.  The 
flrst  is  that  the  background  metal 
concentration  corresponds  to  an  average 
background  value  for  rural  agricultural 
lands  (Reference  number  57].  The 
second  is  that  over  a  period  of  time,  the 
metals  adhere  to  the  sludge-soil  matrix 
and  do  not  become  more  available  to 
plants.  The  Agency  also  assumed  that 
the  amount  of  metal  absorbed  by  a  plant 
is  a  function  of  the  total  metal  in  the  soil 
and  that  absorption  by  a  plant  is 
determined  by  the  total  metal  in  the  soil. 

The  Agency  recognizes  that  not  all  of 
the  metal  is  in  a  form  that  can  be 
absorbed  by  the  plant.  Only  the 
leachable  portion  of  the  metal  is 
available  for  absorption.  Since  there  is 
insufTicient  data  to  determine  the 
percentage  of  absorbable  metal  in  a 
sludge-soil  matrix,  the  Agency  assumed 
that  all  of  the  metal  is  available  to  the 
plant.  The  Agency  has  initiated  woric  to 
develop  an  index  to  correlate  total  metal 
in  a  sludge-soil  matrix  to  the  percentage 
absorbed  by  a  plant.  The  percentage  of 
the  metal  that  is  actually  available  for 
absorption  by  a  plant  could  signiflcantly 
affect  the  amount  of  metal  that  may  be 
applied  to  the  land  without  causing 
adverse  human  health  or  environmental 
effects,  particularly  if  it  is  a  small 
amount.  The  Agency  is  soliciting  data  on 
the  dissolved  and  boimd  portions  of 
metals  in  a  sludge-soil  matrix  to  assist  it 
in  determining  the  amount  available  to  a 
plant. 

The  cumulative  pollutant  loading  rate 
is  the  total  amount  of  the  pollutant  in 
kilograms  per  hectare  (kg/ha),  that  can 
be  added  to  the  background 
concentration  already  in  the  soil  without 
exceeding  a  human  health  or 
environmental  criterion  when  the 
pollutant  reaches  the  target  organism. 
None  of  the  10  inorganic  pollutants  is  a 
carcinogenic  when  ingested.  Therefore, 
except  for  arsenic  and  lead,  the  Agency 
used  the  reference  dose  (RfD]  from  IRIS 


as  the  human  health  criteria.  Arsenic 
and  lead  are  not  listed  in  IRIS. 

In  the  case  of  arsenic,  EPA  derived  a 
daily  dietary  intake  (DDI)  from  the 
maximum  contaminant  level  (MCL).  For 
lead,  however,  the  Agency  believed  that 
the  existing  MCL  (50  micrograms  per 
liter)  was  too  high  a  threshold  on  which 
to  base  a  DDL  Therefore,  as  explained 
earlier  in  Part  V  of  the  preamble,  the 
Agency  derived  a  DDI  on  the  basis  of 
the  amount  of  lead  which  could  be  in 
food  without  an  adult  white  male 
exceeding  a  blood  lead  level  of  10 
micrograms  per  deciliter  (10  fig/dl). 
Using  this  approach  limits  the 
cumulative  pollutant  loading  rate  of  lead 
to  176  kg/ha.  However,  an 
environmental  pathway  (bird  eating 
earthworms)  limits  the  cumulative 
pollutant  loading  rate  to  125  kg/ha, 
which,  as  the  more  stringent  limit,  was 
used  by  the  Agency.  The  numerical  limit 
of  125  kg/ha  is  sifpoificantly  lower  than 
the  median  regulatory  range  of  530 
kilograms  per  nectare  in  the  32  States 
that  have  established  cimiulative 
loadii^  rates  for  lead.  In  these  States, 
the  cumulative  pollutant  loading  rates 
range  from  200  to  2520  kilograms  per 
hectare.  Current  EPA  guidance  suggests 
that  lead  should  not  be  applied  at  a 
cumulative  pollutant  loadiiig  rate  in 
excess  of  500  to  2,000  kg/ha.  The 
proposed  limit  of  125  kg/ha  will  result  in 
significant  reductions.  As  noted  earlier 
in  the  preamble,  the  Agency  is  soliciting 
comment  on  the  impact  of  ^is  limit  on 
the  beneficial  reuse  of  sewage  sludge 
and  on  the  potential  intermedia  transfer 
of  lead  risks. 

The  Agency  has  developed  a 
procedure  and  an  equation  to  determine 
the  number  of  yean  that  sewage  sludge 
can  be  applied  to  the  land  without 
exceeding  the  cumulative  pollutant 
loading  rates.  The  procedure  and 
equation  are  spelled  out  in  Appendix  C 
of  the  proposal  and  are  explained  in 
connection  with  the  discussion  of  the 
numerical  limits. 

Land  Application— General 
Requirements  (§  503. 12) 

Sewage  sludge  applied  to  the  land 
must  be  applied  in  accordance  with  the 
requirements  in  Subpart  B  of  the  rule. 
All  individuals  who  apply  sewage 
sludge  to  the  land  (as  opposed  to 
individuals  applying  a  "sewage  sludge 
product"  that  is  disfributed  or  marketed, 
see  Subpart  C)  must  comply  with  the 
requirements. 

Agreements 

Before  sewage  sludge  may  be  applied 
to  the  land  by  anyone  other  than  the 
treatment  work,  Uie  treatment  work 
must  enter  into  an  agreement  with  the 


distributor  or  applier  of  the  sewage 
sludge.  This  agreement  may  be  in  the 
form  of  a  performance  agreement  a 
contract  or  another  similar  instnmient 
and  must  provide  that  the  distributor  or 
applier  will  meet  the  requirements  in 
Subpart  B  of  the  rule.  Thirty-eight  States 
currently  require  agreements  when 
sewage  sludge  is  applied  to  the  land. 

The  agreement  bietween  POTWs  and 
distributors  and  appliere  is  a  mechanism 
for  ensuring  the  distributors  and 
appliers  are  aware  of  the  obligation, 
under  section  40S(e),  to  dispose  of 
sewage  sludge  in  accordance  with  the 
Section  405  technical  standards.  That 
obligation  arises  directly  from  the 
statute,  not  because  of  the  existence  of 
contractual  relationship  between  the 
POTW  and  distributor  or  appliers. 
Moreover,  the  requirement  to  use  and 
dispose  of  sewage  sludge  in  accordance 
with  the  technical  standards  is  directly 
enforceable  by  EPA  under  the  statute. 
Section  405(e)  makes  it  clear  that  it  is 
unlawful  to  dispose  of  sludge  for  any 
use  for  which  regulations  have  been 
established,  except  in  accordance  with 
the  regulations. 

The  Agency  is  interested  in  specifying 
only  the  minimum  number  of  elements 
needed  in  an  agreement  to  assure 
compliance  with  the  rule  and  will 
carefuly  consider  suggestions  to  add  or 
delete  any  elements  to  simpUfy  the 
agreement.  The  Agency  is  particularly 
interested  in  the  effect  the  agreements 
would  have  on  small  farmers  and 
whether  the  agreements  would 
discourage  the  use  of  sewage  sludge  in 
farming  operations. 

General  provisions  to  be  included  in 
written  agreements  for  both  agricultural 
lands  and  non-agricultural  lands  are 
discussed  firet  followed  by  the 
particular  provisions  directed  at  sewage 
sludge  that  is  applied  to  agricultural 
lands  cmd  to  non-agricultural  lands. 

1.  General  Provisions.  All  agreements, 
whether  with  a  sewage  sludge 
distributor  or  applier,  are  to  provide  the 
following  information: 

•  Name  and  address  of  penon(s) 
receiving  cmd  applying  the  sewage 
sludge; 

•  Location(s)  and  legal  description  of 
the  site(s)  to  which  the  sludge  will  be 
applied; 

•  Size(s)  of  the  sites  (or  portion 
thereof)  to  which  the  sludge  will  be 
applied,  in  hectares  or  acres; 

•  The  nitrogen  concentration  of  the 
sewage  sludge; 

•  Amount  of  sewage  sludge  to  be 
applied  to  each  site,  in  metric  tons; 

•  Class  of  pathogen  reduction  used  in 
the  sewage  sludge  and  the  applicable 
use  and  access  restrictions  set  forth  in 
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40  CFR  503.52  for  that  class  of  pathogen 
reduction: 

•  Vector  attraction  reduction  used  in 
treating  the  sewage  sludge; 

•  Period  of  time  after  receipt  within 
which  the  sewage  sludge  must  be 
applied; 

•  Application  method  to  be  used  (i.e.. 
injection  below  the  surface  of  the  soil, 
spraying,  surface  application,  etc.)  and 
whether  or  not  the  sludge  is  to  be 
incorporated  into  the  soil;  and 

•  Storage  method  to  be  used  in  case 
of  inclement  weather  and  public  health 
and  environmental  protective  practices 
to  be  used  until  the  sludge  is  applied. 

This  agreement  also  must  contain 
prohibitions  on  the  following: 

•  Application  of  sewage  sludge  at 
rates  in  excess  of  the  nitrogen 
requirements  of  the  vegetation  and  at 
rates  that  would  cause  the  excess 
nitrogen  to  leach  to  the  ground  water 

•  Application  of  sewage  sludge  to  the 
land  if  such  application  will  cause  or 
contribute  to  the  harm  of  an  endangered 
or  threatened  species  of  plant  fish,  or 
wildlife.  %vill  result  in  the  destruction  or 
adverse  modification  of  the  critical 
habitat  of  the  endangered  or  threatened 
species,  will  restrict  the  flow  of  the  base 
Hood,  or  will  reduce  the  temporary 
water  storage  capacity  of  the  floodplain; 

•  Application  of  sewage  sludge  to 
frozen,  soow-covered.  or  flooded  land, 
unless  it  will  not  cause  a  discharge  of 
pollutants  into  waters  of  the  United 
States,  inchiding  wetlands,  that  violates 
any  requirement  of  the  CWA;  and 

•  Application  of  sewage  sludge  to  any 
land  that  is  10  meters  (30  feet)  or  less 
from  a  surface  water. 

2.  Provisions  For  Agricultural  Lands. 
In  addition  to  the  general  provisions, 
these  agreements  must  also  include  the 
following  requirements  whenever 
sewage  sludge  is  applied  to  agricultural 
lands: 

•  Concentration  of  the  pollutants 
listed  in  Tables  1  and  2  of  40  CFR  503.13; 

•  Prohibition  on  applying  sewage 
sludge  in  amounts  greater  than  50  metric 
tons  per  hectare  (on  a  dry  weight  basis); 

•  Amount  of  sewage  sludge,  in  metric 
tons  per  hectare,  that  may  be  applied  in 
a  365-con8ecutive-day-period  without 
exceeding  the  annual  pollutant  loading 
rates  in  Table  1  of  40  CFR  503.13  (using 
procedures  in  Appendix  B  of  40  CFR 
Part  503  to  determine  the  appropriate 
whole  sludge  application  rate);  and 

Number  of  years  that  sewage  sludge 
may  be  applied  to  the  land  without 
exceeding  the  pollutant  loading  rates  in 
Table  2  of  40  CFR  503.13  (using 
procedures  in  Appendix  C  of  40  CFR 
Part  503  to  determine  the  number  of 
years  that  sewage  sludge  may  be 
applied  to  the  land). 


Note  that  if  the  quality  of  the  sludge 
changes,  the  amount  of  sludge  that  may 
be  applied  to  the  land  also  dianges.  If 
sludge  quality  improves,  more  could  be 
applied  to  the  land,  provided  that  the 
increment  does  not  exceed  the  nitrogen 
requirements  of  the  crops.  However,  if 
the  sludge  quality  becomes  worse,  less 
sludge  may  be  applied  to  the  land  to 
avoid  exceeding  the  numerical  limits  in 
Tables  1  and  2  in  §  503.13. 

3.  Provision  For  Non-Agricultural 
Lands.  In  addition  to  the  general 
provisions,  agreements  must  also 
establish  the  following  requirements 
whenever  sewage  sludge  is  applied  to 
non-agricultural  lands: 

•  Concentrations  of  the  pollutants  in 
Table  3  of  40  CFR  503.15; 

•  Prohibition  on  growing  food  or  feed 
crops  on  the  land  during  the  period 
when  sewage  shidge  is  applied  to  that 
land  and  for  5  yean  after  the  final 
application  of  sewage  sludge; 

•  Prohibition  on  grazing  animals  aa 
the  land  during  the  period  when  sewage 
sludge  is  applied  to  that  land  and  for  5 
yean  after  the  final  application  of 
sewage  sludge; 

•  Requirement  that  a  vegetative  cover 
be  established  on  the  land;  and 

•  Prohibition  on  public  access  to  the 
land  to  which  sewage  sludge  meeting 
the  Class  A  pathogen  reduction 
requirements  has  been  applied,  until  a 
vegetative  cover  has  been  established. 

Each  of  the  provisions  in  the 
agreement  relates  to  a  specific 
requirement  in  the  rule  and  %vill  be 
discussed  in  connection  with  the 
requirement.  The  agreement  will  also 
require  submission  of  all  the  information 
a  treatment  work  will  need  to  comply 
with  the  monitoring,  record  keeping,  and 
reporting  requirements  included  in 
today's  proposal. 

The  Agency  recognizes  that  the 
portion  of  the  agreement  dealing  with 
agricultural  lands  does  not  address  the 
issue  of  an  individual  who  receives 
sewage  sludge  from  more  than  a  single 
source.  If  individuals  were  to  receive 
sewage  sludge  from  more  than  one 
source,  potentially  more  sewage  sludge 
could  be  applied  in  a  year  to  a  parcel  of 
land  than  would  be  authorized  by  the 
annual  pollutant  loading  rates  in  Table 
1.  Of  greater  concern,  however,  is  that 
over  time,  an  individual  receiving 
sewage  sludge  from  multiple  sources 
could  exceed  the  cumulative  pollutant 
loading  rates  for  the  metals  listed  in 
Table  2. 

The  Agency  does  not  know  if 
individuals  frequently  receive  their 
sewage  sludge  from  more  than  one 
source.  Some  States  do  keep  records  of 
individuals  receiving  sewage  sludge, 
and  these  States  may  be  able  to  identify 


those  individuals.  EPA  is  interested  in 
comments  on  whether  the  practice  of 
receiving  sewage  sludge  from  more  than 
one  source  is  so  prevalent  that 
modifications  should  be  made  in  the 
agreements  to  require  that  individuals 
identify  all  sources  from  which  they  are 
receiving  or  have  received  sewage 
sludge  and  notify  the  POTWs  when  they 
receive  sludge  from  a  new  source. 

Other  General  Requiraments 

Some  of  the  general  requirements  in 
today's  proposal  are  taken  from  the 
"Criteria  For  Classification  of  Solid 
Waste  Disposal  Facilities  and  Practices" 
(40  CFR  Part  257).  These  requirements 
are  to  ensure  that  the  land  application  of 
sewage  sludge  does  not  contribute  to 
adverse  himian  health  or  environmental 
effects.  Specifically,  today's  rule 
proposes  that  sewage  sludge  applied  to 
the  land  shall  not  cause  or  contribute  to 
the  harm  of  an  endangered  or 
threatened  species  and  shall  not  result 
in  the  destniction  or  adverse 
modification  of  the  critical  habitat  of 
such  species.  Other  40  CFR  Part  257 
requirements  in  today's  proposal  also   - 
include  the  following  floodplain 
restrictions:  (1)  Sewage  shidge  shall  not 
restrict  the  flow  of  a  base  flood  (i.e.,  a 
flood  that  has  a  one  percent  or  greater 
chance  of  recurring  in  any  year  or  a 
flood  of  a  magnitude  equalled  or 
exceeded  once  in  100  yean);  (2)  it  shall 
not  reduce  the  temporary  water  storage 
capacity  of  the  floodplain;  and  (3) 
washout  of  sewage  sludge  shall  not  pose 
a  hazard  to  human  health,  wildlife,  or 
land  or  water  resources.  Twenty-three 
States  have  similar  floodplain 
restrictions. 

As  a  supplement  to  these  provisions, 
the  Agency  is  proposing  to  prohibit  the 
application  of  sewage  sludge  to  frozen, 
snow-covered,  or  flooded  land  unless 
the  appHer  demonstrates  that  the 
sewage  sludge  can  be  applied  in  a 
manner  that  will  not  cause  a  discharge 
of  pollutants  into  watera  of  the  United 
States,  including  wetlands,  that  violates 
any  requirement  of  the  CWA.  There  is 
every  reason  to  assume  that  sewage 
sludge  applied  to  frozen,  snow-covered, 
or  flooded  lands  would  readily  be 
transported  off  the  site  with  the  first 
melt  or  rainfall  into  a  river,  stream,  or 
lake.  Twenty-six  States  impose  similar 
restrictions  on  the  land  application  of 
sewage  sludge.  The  Agency  is  interested 
in  the  experiences  of  diose  who  have 
successfully  applied  sewage  sludge  to 
frozen,  snow-covered,  or  flooded  lands 
and  the  techniques  that  were  used  to 
prevent  the  sewage  sludge  from 
reaching  a  river,  stream,  or  lake.  Such 
information  will  assist  the  Agency  in 


5800 


Federal  Register  /  Vol.  54.  No.  23  /  Monday.  February  6.  1980  /  ft-oposed  Rules 


developing  guidance  on  the  type  of 
demonstrations  that  should  be  made. 

Agricultural  Land^National  Pollutant 
Limits  (§  503.13) 

Pollutants 

EPA  is  proposing  numerical  limits  for 
a  total  of  25  pollutants  when  sewage 
sludge  is  applied  to  the  land.  Table  III-l 
in  the  preamble  lists  the  pollutants  that 
were  originally  evaluated.  Nitrogen  and 
phosphorus  were  not  included.  The 
Agency  believes  that  if  sewage  sludge  is 
applied  in  accordance  with  the  nutrient 
requirements  of  the  plant,  nitrogen  and 
phosphorus  would  not  be  applied  in 
sufficient  quantities  to  adversely  a^ect 
ground  water  or  surface  water.  The 
Agency  may  consider  modeling  nitrogen 
and  phosphorus,  if  comments  on  the 
proposal  suggest  that  good  agronomic 
practices  generally  have  not  been 
followed,  particularly  for  non- 
agricultural  lands. 

Table  III-2  of  the  preamble  lists  the 
pollutants  that  do  not  interfere  with  the 
land  application  of  sewage  sludge  at  the 
concentration  shown  in  "Fate  of  Priority 
Pollutants  in  Publicly  Owned  Treatment 
Works"  (the  "40  City  Study").  The 
Agency  determined  that,  even  under  the 


worst  combination  of  circumstances, 
cyanide,  fluoride,  iron,  and 
pentachlorophenol  do  not  interfere  with 
the  land  application  of  sewage  sludge. 
As  shown  in  Table  12  of  S  503.72.  the 
Agency  would  authorize  removal  credits 
for  these  pollutants  when  sewage  sludge 
is  applied  to  the  land. 

Table  I1I-3  lists  the  pollutants  that 
were  originally  evaluated,  but  for  which 
numerical  limits  are  not  included  in 
today's  proposal  due  to  insufficient  data 
or  because  the  Agency  has  not 
established  a  human  health  criterion  for 
the  pollutant.  These  pollutants  may  be 
considered  in  future  rulemaking 
proceedings  if  sufficient  information 
becomes  available. 

Tables  1  and  2  in  t  503.13  of  the 
proposed  rule  list  the  pollutants  and 
numerical  limits  for  sewage  sludge 
application  to  agricultural  lands.  Table  3 
in  S  503.15  lists  the  pollutants  and 
numerical  limits  for  sewage  sludge 
application  to  non-agricultural  lands. 
The  pollutants  in  Tables  1. 2,  and  3  are 
among  the  pollutants  that  are  eligible  for 
removal  credits  when  sewage  sludge  is 
applied  to  the  land.  Treatment  works 
whose  sludge  meets  the  pollutant  limits 
in  these  tables  may  issue  removal 
credits  to  their  industrial  users  if  the 


treatment  work  is  eligible  to  do  so  under 
the  provisions  in  40  CFR  Pari  403. 

As  discussed  in  Part  VIII  of  the 
preamble,  the  Agency  used  a  different 
approach  in  establishing  numerical 
limits  for  sewage  sludge  applied  to 
agricultural  lands  from  that  used  for 
non-agricultural  lands.  In  establishing 
the  numerical  limits  for  agricultural 
lands,  the  Agency  used  the  exposure 
assessment  models  to  limit  the  potential 
for  individuals  to  receive  a  high  level  of 
pollutant  exposure  through  their  diet. 
For  non-agricultural  lands,  where  there 
is  little  likelihood  that  pollutants  will 
reach  individuals  through  their  diets,  the 
Agency  used  current  sludge  quality  (i.e., 
the  98th-percentile  pollutant 
concentration  shown  in  the  "40  City 
Study"),  unless  the  exposure  assessment 
models  for  agricultural  lands  calculated 
a  higher  numerical  limit.  In  the  latter 
case,  the  pollutant  limit  is  based  on  the 
exposure  assessment  model. 

Figure  IX-B.l  shows  how  the  pollutant 
limits,  pathogen  and  vector  attraction 
reduction  requirements,  and 
management  practices  determine 
whether  or  not  sewage  sludge  may  be 
applied  to  agricultural  land.  Each  of 
these  factors  is  discussed  below. 

MLLMQ  CODE  MM-M-M 
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■    Rguro  1X4.1 

LAND  APPLICATION  (AGRICULTURAL  LAND) 

S«wag*  Sluda* 


APLR  for  poliitants 
CPLR  for  inorganie  polutants^ 
PathogM/v«ctor  reduction 
ManagMiMnt  practlMs 
Monitoring  and  reporting 


y 


Comply  wWi  APLR  for  organic 

poliitantt.  ^ocoduro  providid 

to  dotormino  pokitant 

concontrationo  and  AWSAR. 

yat 


1 


no 


Don't  apply 


Comply  with  CPLA  for 
inorganie  pohitants.  Procadura 
providad  to  astimato  yaara . 


i 


no 


Don't  apply 


yas 


Comply  ¥rith  pathogan/vactor 
attraction  raduction  raquiramant . 


i 


no 


Don't  apply 


yas 


Comply  wHti  managamant  praetleat. 


7 


no 


Don't  apply 


yas 


Apply  sludga  to  agricultural  land. 
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Annual  Pollutant  Loading  Rate 

The  annual  pollutant  loading  rates  for 
organic  pollutants  are  listed  in  Tabic  1 
of  the  proposal.  The  concentration  of  the 
organic  pollutant  in  the  sewage  sludge 
controls  the  annual  rate  at  which  sludge 
may  be  applied  to  the  land  {i^~,  the 
annual  whole  sludge  application  rate) 
because  the  annual  pollutant  loading 
rate  remains  constant  with  the  annual 
whole  sludge  application  rate.  As  the 
pollutant  concentration  increases,  the 
annual  whole  sludge  application  rate 
decreases  and  vice  versa.  The  aiuiual 
whole  sludge  application  rate  is 
determined  using  the  following  equation: 

APLR = C  X  0.001  X  AWSAR  (1) 

Where: 

APLR  =  Annual  pollutant  loading  rate,  in 

kilograms  per  hectare  per  year. 
C' Pollutant  concentration  in  sewage  sludge. 

in  milligrams  per  kilogram  (dry  weight 

basis). 
AWSAR  «  Annual  whole  sludge  application 

rate,  in  metric  tons  per  hectare,  per  year 

(dry  weight  basis). 
OOOl  =  Converts  milligrams  per  kilogram 

times  metric  tons  per  hectare  to 

kilograms  per  hectare. 

To  determine  the  pollutant 
concentration  in  sewage  sludge  the 
equation  is  rearranged  as  foUon 


APLR 


0.001  X  AWSAR 


(2) 


The  annual  whole  sludge  application 
rate  would  be  determined  by  the 
pollutant  concentration  that  gives  the 
lowest  whole  sludge  applicatioa  rate. 
Appendix  B  of  the  rule  explains  in  more 
detail  the  procedures  for  determining  the 
annual  whole  sludge  application  rate 
and  provides  an  example. 

Cumulative  Pollutant  Loading  Rate 

The  cumtdative  pollutant  loading  rate 
is  listed  on  Table  2  of  the  proposal.  To 
determine  the  number  of  years  eewage 
sludge  may  be  applied  to  the  land,  the 
following  equation  wotdd  be  used: 


CPLR 
APLR 


(3) 


Where: 

Y*  Number  of  yean  that  sewage  sludge  may 

be  applied  to  the  land. 
CPLR  =  Cumulative  pollutant  loading  rate, 

from  Table  2  of  the  proposed  rule. 
APLR  =  Annual  pollutant  loading  rate,  derive 

from  equation  (1)  of  tills  subpart  of  tlie 

preamble. 

The  pollutant  with  the  lowest  number 
of  yean  at  a  given  annual  pollutant 


loading  rate  or  annual  wdiola  slpdgB 
application  rate  determines  the  niunber 
of  years  for  sludge  application. 
Appendix  C  of  the  rule  explains  in  detail 
the  procedure  for  determining  the 
number  of  years  that  sludge  may  be 
applied  to  die  land  and  provides  an 
example. 

In  Part  IV  of  the  preamble,  die  Agency 
discusses  the  key  assiunptions  in  the 
exposure  assessment  models  and  asks 
for  public  review  and  comment  on  the 
data  used  in  developing  the  models.  The 
data  used  in  the  models  are  tabulated  in 
the  'Technical  Support  Docximent:  Land 
Application  and  DistributioB  and 
Marketing"  (Reference  number  57).  Part 
Xm  describes  how  copies  of  the 
exposure  assessment  models  may  be 
obtained. 

The  'Technical  Support  Document 
Land  Application  and  Distribution  and 
Marketing"  also  contains  a  matrix 
showing  the  14  pathways  of  exposure 
and  the  pathway  for  each  pollutant  that 
determines  the  pollutant  limit  The 
pathway  that  results  in  the  most 
stringent  numerical  limit  is  not  always 
the  pathway  in  which  human  health 
protection  is  the  objective.  In  some 
cases,  an  animal  or  plant  toxicity  value 
may  be  the  most  stringent  Aldrin. 
dieldrin.  and  lead  limits,  for  example, 
are  derived  based  on  the  pathway  in 
which  predators  eat  soil  biota. 
Chromium  and  zinc  limits  are  derived 
from  phytotoxicity  values.  The  Agency 
believes  diat  the  pollutant  Umits  should 
protect  both  human  health  and  the 
environment,  but  recognizes  that  some 
may  question  whether  factors  other  than 
human  healdi  should  contral  die 
numerical  limits  in  an  agricultural 
setting.  EPA  is  soliciting  comment  on 
this  question. 

Changes  to  Cadmium  and  PCBs 

This  proposal  attabUshes  numerical 
limits  for  cadmium  aad  PCBs  that  an 
different  from  die  bmits  in  40  CFR  257.3- 
5(a).  Section  2S7.3-6(a)  estabUahee 
annual  and  cumulative  numerical  limits 
for  cadmium  based  on  a  soil  pH  of  6.5  or 
greater  and  varying  milliequivalents  of 
soil  cation  exchange  capacity.  As 
explained  earlier,  today's  proposal  does 
not  establish  an  annual  pollutant 
loading  rate  for  cadmium  because  the 
rate  at  which  a  metal  is  applied  to  the 
land  is  less  important  than  the  total 
amount  of  the  metal  applied  to  a  apedfic 
site. 

The  Agency  is  proposing  a  18 
kilogram  per  hectare  cumulative 
pollutant  loading  rate  for  cadmium.  The 
40  CFR  2S7.3-5(a)  rule  established  a 
cumulative  pollutant  loading  rate  of 
between  5  and  20  kilograms  per  hectare. 


depending  on  the  soil  cation  exchange 
capacity. 

There  are  several  reasons  for  the 
differences  in  the  numbers.  Fust  recent 
research  shows  that  soil  cation 
exchange  capacity  does  not  affect  the 
plant's  abso^tion  of  cadmium  when 
cadmium  is  in  a  sludge-soil  matrix 
(Reference  number  26).  Aldiough 
prevkius  experiments  had  shown  a 
direct  relationship  between  the 
miUiequivaleat  of  soil  cation  exchange 
capacity  and  plant  absorption  of 
cadmium,  these  experiments  had  used 
the  more  bioavailable  soluble  cadmium 
salts  (CdCU)  rather  than  the  cadmium 
present  in  sewage  sludge.  Metals  in 
sewage  sludge  tend  to  remain  boimd  to 
the  organic  matrix  so  that  not  all  of  the 
metal  is  absorbed  by  the  plant 

Another  reason  for  the  differences  in 
the  cadmium  cumulative  pollutant 
loading  rates  is  that  today's  proposal 
assumes  a  soil  pH  of  6,  rather  than  a  soil 
pH  of  6.5.  At  the  time  40  CFR  257.3-5{a) 
was  issued,  data  indicated  that  a  soil  pH 
of  6.5  or  greater  was  necessary  to 
fnhiiiniT.«  plant  absofptioo  of  cadmium 
for  food-chain  crops.  A  more  recent 
review  of  available  data  indicates  that 
metal  absorption  by  plants  at  a  pH  of 
5.7-^JO  is  the  same  as  at  a  pH  of  6.4  or 
greater  (Reference  niunbers  71  and  72). 

The  Agency  believes  that  basing 
cadmium's  cumulative  loading  rate  on  a 
soil  pH  of  6  and  a  toxicity  value  using 
lettuce  leaf  absorption  of  cadmium 
(lettuce  has  a  strong  tendency  to 
acGHiaulate  cadmium)  will  adequately 
protect  public  health  and  preclude 
phytotoxic  effects.  However,  the  Agency 
continiies  to  evaluate  data  and 
welcomes  additional  data  on  the  effect 
ojf  difhrent  soil  pH  on  plant  ebsorption 
of  metals  from  a  sludge-soil  matrix. 
The  limiU  in  40  CFR  257.»-5(b)  for 
PCBs  are  based  on  a  concentration  of 
PCBs  in  sewage  sludge  or  on  a  level  of 
PCBs  in  aaimal  feed  or  nilk.  Today's 
proposal  uses  the  exposure  assessment 
nM>dels  to  establish  a  numerical  limit  for 
PCBs  that  take  into  account  PCB 
bioacciunulation  in  plants  and  animals, 
lierefore,  the  Agency  believes  that 
today's  approach  is  more  appropriate 
for  establiahmg  a  numerical  limit  for 
PCBa. 

The  proposed  numerical  limit  for  PCBs 
in  Table  1  is  more  restrictive  than  the 
Agency's  PCB  Cleanup  Policy  for 
residential  areas  where  soil  deanup 
must  not  exceed  10  ppm  with  a  10-inch 
cap  of  soil  of  less  than  1  ppm  (40  CFR 
761.125(c)(4)(v)).  The  Cleanup  Policy 
limit  for  acceptable  soil  containment 
levels  is  bas^  on  soil  ingestion, 
inhalation,  and  ground  water 
contamination.  The  Cleanup  Policy  is 
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not  based  on  food-chain  pathways,  a 
particularly  important  pathway  for  the 
land  application  of  sewage  sludge  to 
agricultural  lands.  The  critical 
application  of  sewage  sludge  to 
agricultiural  land  is  a  grazing  animal  that 
is  used  for  meat  and  animal  products 
because  of  the  bioaccumulation  of  PCBs 
through  the  food-chain. 

Alternatives  to  National  Numerical 
Limits 

The  Agency  is  proposing  national 
numerical  limits  for  the  pollutants  in 
Tables  1  and  2.  There  is  no  provision  for 
case-by-case  use  of  site-spedffc  data  to 
calcdate  alternative  pollutant  limits  as 
there  is  for  the  disposal  of  sewage 
sludge  in  a  monofUl  or  for  the 
incineration  of  sewage  sludge.  EPA 
adopted  the  approacJb  of  proposing  only 
national  numerical  limits  for  the 
application  of  sewage  sludge  to 
agricultural  lands  because  the  Agency 
did  not  find  that  changes  in  site 
parameters  made  a  signiSeant 
difference  in  the  numerical  limits  when 
it  performed  sensitivity  analyses  on  the 
site  parameters.  As  discussed  earlier. 
EPA  is  limiting  the  use  of  site-specific 
data  to  parameters  related  to  die 
physical  conditions  of  the  site  (i.e., 
depth  to  ground  water)  when  calculating 
jcase-by-case  numerical  limits.  However, 
the  parameters  in  the  exposure 
assessment  models  could  be  varied. 

The  Agency  recognizes  that  there 
could  be  significant  differences  in  the 
numerical  limits,  depending  on  the  type 
of  crop  grown.  Since  crops  are  generally 
rotated,  the  Agency  did  not  believe  that 
it  was  administratively  feasible  to 
establish  alternative  numerical  limits  for 
every  possible  combination  of  crops  that 
might  be  grown  on  a  particular  field. 

The  approach  that  the  Agency  is 
proposing  may  impose  nimierical  limits 
that  are  more  stringent  than  necessary 
in  some  cases  and  less  stringent 
although  fully  protective,  in  others. 
Therefore,  the  Agency  is  particularty 
faiterested  in  public  comment  on  the 
values  used  in  the  exposure  assessment 
models  for  land  appUcation.  EPA  also 
solicits  comment  on  whether  or  not  the 
combination  of  assumptions  used  in  the 
models  and  the  requirements  in  today's 
proposal  adequately  protect  public 
health  and  the  environment  without 
over-regulating  and  discouraging  the 
beneficial  use  of  sewage  sludge  to 
agricultural  lands. 

As  discussed  in  Part  XI  of  the 
preamble,  the  Agency  estimates  that  266 
POTWs  that  apply  sewage  sludge  to 
agricultural  lands  are  likely  to  exceed 
the  numerical  limits  in  Tables  1  and  2. 


Agricultural  Land — Management 
Practices  ({  503.14)  50-Metric  Ton 
Limitation 

The  proposed  rule  limits  the 
application  ef  sewage  sludge  to 
agricultural  lands  to  50  metric  tons  per 
hectare  (20.24  metric  tons  per  acre)  or 
less,  on  a  dry  weight  basis.  This  is 
equivalent  to  250  metric  tons  of  wet 
sludge  per  hectare  (approximately  100 
metric  tons  of  sludge  per  acre),  assuming 
a  20  percent  solids  content  There  are 
two  reasons  for  the  50-metric  ton 
limitation.  First  the  exposure 
assessment  model  cannot  calculate 
pollutant  limits  above  50  metric  tons  per 
hectare.  At  50  metric  tons  per  hectare, 
the  sludge  starts  to  dominate  the  sludge- 
soil  mass,  and  the  model  loses  its 
predictive  capability.  Seccnd  and 
equally  important  die  Agency  believes 
that  land  application  becomes  a 
disposal,  ratiier  than  a  reuse  practice,  at 
rates  over  50  dry  metric  tons  per 
hectare. 

Crop  and  Access  Limitations 

Section  503.14(b)  requires  (hat  owners 
or  operators  of  agricultural  land  to 
which  sewage  sludge  has  been  applied 
meet  the  crop  and  access  restrictions  in 
S  503.52.  These  restrictions  are  to 
protect  crops,  animals,  and  people  from 
pathogenic  organisms. 

EPA  is  proposing  that  sewage  sludge 
applied  to  the  land  meet  one  of  the  three 
classes  of  pathogen  reduction  which  are 
discussed  in  connection  with  Subpart  F 
of  the  preamble.  The  dass  of  pathogen 
reduction  selected  determines  the  rigor 
of  the  access  and  use  restrictions. 

For  the  Class  A  pathogen  reduction 
requirements,  treatment  wori(s  must 
reduce  all  pathogenic  organisms  below 
levels  of  detection.  These  requirements 
must  also  be  met  if  the  treatment 
processes  raise  the  temperature  of  the 
sewage  sludge  to  53  degrees  Celsius  and 
reduce  the  density  of  fecal  coliforms  and 
fecal  streptococd  to  100  per  gram  of 
volatile  suspended  solids.  Because  the 
risk  of  infection  and  disease  from 
pathogenic  organisms  has  thereby  been 
eliminated,  no  access  or  use  restrictions 
are  placed  on  sewage  sludge  that  meets 
the  Class  A  pathogen  requirements. 

If,  however,  a  treatment  work  elects 
to  meet  the  Class  B  pathogen  reduction 
requirements,  public  access  to  the  land 
and  the  growth  and  harvesting  of  crops 
are  restricted  to  eliminate  any  remaining 
potential  for  pathogenic  infections. 
Class  B  pathogen  reduction 
requirements  specify  the  reductions  in 
the  densities  of  pathogenic  bacteria  and 
animal  viruses  per  imit  mass  of  volatile 
suspended  solids.  Time  and  natural 


processes  are  used  to  kill  the  protozoa 
and  helminth  ova. 

Section  503.52(b)(4)  prohibits  public 
access  to  the  agricultural  land  where  the 
sewage  sludge  has  been  applied  for  a 
period  of  12  consecutive  months  after 
the  application  of  sewage  sludge 
meeting  the  Class  B  pathogen  reduction 
requirements.  This  does  not  preclude 
owners,  operators,  or  employees  from 
woricing  in  the  fields,  but  it  assumes  that 
they  will  take  the  necessary  precautions 
of  washing  before  handling  food  and 
preventing  the  spread  of  any  organisms 
fiom  their  clothing.  Access  restrictions 
are  being  imposed  because  the  Agency 
could  not  assume  that  the  general  public 
would  be  aware  of  the  need  for  such 
precautions.  EPA  is  not  specifying  the 
way  in  which  land  owners  or  operators 
are  to  restrict  public  access,  although 
local  authorities  may  wish  to  do  so.  It  is 
the  Agency's  belief  that  fencing  or 
periodic  signs  should  be  suffident  in 
pepulated  areas. 

The  use  restrictions  on  sewage  sludge 
meeting  the  Class  B  pathogen  reduction 
requirements  in  {  503.52(b)(2)  specify 
that  no  food  crops  with  harvested  parts 
above  the  ground  and  touching  the 
sludge  or  the  sludge-soil  mixture  may  be 
grown  for  a  period  of  18  consecutive 
months  after  the  application  of  sewage 
sludge.  The  restriction  does  not  apply  to 
crops,  such  as  tomatoes,  with  harvested 
parts  that  do  not  come  into  contact  with 
the  sludge.  Research  indicates  that  18 
months  should  be  suffident  for  the 
attenuation  of  the  pathogenic  organisms. 

Food  crops  with  harvested  parts 
belew  the  ground,  however,  may  not  be 
grown  for  a  period  of  5  years,  unless  a 
demonstration  can  be  made  that  there 
are  no  viable  hehninth  ova  in  the  soil.  If 
such  a  demonstration  is  made,  food 
crops  with  harvested  portions  below  the 
ground  may  be  grown  18  months  after 
the  application  of  the  sewage  sludge. 
EPA  is  proposing  this  restriction 
because  some  helminth  ova  have  been 
shown  to  survive  for  as  long  as  5  years. 
Even  though  a  demonstration  can  be 
made  that  there  are  no  surviving 
helminth  ova,  18  months  is  needed  to 
allow  time  for  natural  processes  to 
inactivate  or  destroy  helminth  ova  and 
other  pathogenic  organisms. 

Today's  rule  also  proposes  that 
animal  feed  crops  not  be  harvested  for  a 
30-day  period  after  the  application  of  the 
sewage  sludge.  During  this  time,  wind 
and  rain  are  likely  to  reduce  the  amount 
of  sewage  sludge  that  adheres  to  the 
feed  crops. 

In  addition  to  the  restrictions  on  food 
and  animal  feed  crops,  EPA  is  proposing 
that  no  animals  be  allowed  to  graze  on 
agricultural  lands  for  30  days  after  the 
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applicationt  of  sewage  sludge.  The  30- 
day  period  allows  time  for  the  climatic 
conditions  to  integrate  the  sludge  into 
the  soil  layer  to  prevent  animals  from 
physically  removing  the  sludge  from  the 
fields  or  ingesting  bacteria  such  as 
salmonella. 

If  the  treatment  work  chooses  to  meet 
the  Class  C  pathogen  reduction 
requirements,  more  rigorous  access, 
harvesting,  and  grazing  restrictions  are 
imposed.  This  is  necessary  because  the 
reductions  in  the  density  of  pathogenic 
bacteria  and  animal  viruses  are  less 
stringent  than  those  in  the  Class  A  or 
Qass  B  requirements.  Class  C 
requirements  specify  that,  except  for 
those  actually  applying  the  sludge, 
acces*  is  prohibited  for  12  months  where 
sewage  sludge  meeting  the  Qass  C 
requirements  has  been  applied. 

The  restrictions  on  growing  food  crops 
where  sludge  meeting  Class  C 
requirements  is  applied  are  the  same  as 
those  for  sludge  meeting  Class  B 
requirements.  However,  the  Agency  is 
proposing  to  prohibit  the  harvesting  of 
animal  feed  crops  and  the  grazing  of 
animals  for  60  days  after  the  application 
of  sewage  sludge. 

Agronomic  Rates 

Section  503.14(c)  includes  a  provision 
that  sewage  sludge  may  not  be  apphed 
at  rates  in  excess  of  the  nitrogen 
requirement  of  the  crop  and  at  rates  that 
would  cause  the  excess  nitrogen  in  the 
sewage  sludge  to  leach  to  the  ground 
water.  The  objective  of  this  requirement 
is  to  optimize  the  removal  of  the 
nitrogen  from  the  sewage  sludge  for 
optimal  plant  growth  and  to  minimize 
nitrate  contamination  of  ground  water. 

Sewage  sludge  contains  three  to  five 
percent  nitrogen.  Nitrogen  may  be  in  the 
form  of  nitrogen,  organic  nitrogen, 
nitrogen  as  ammonia,  and  nitrogen 
nitrate.  Organic  nitrogen  is  the 
predominate  form  of  nitrogen  in  sewage 
sludge  and  decomposes  into  ammonia 
and  nitrate.  Ammonia  is  the  form  of 
nitrogen  absorbed  by  the  plant 
Ammonia  not  absorbed  by  the  plant 
may  volatilize  or  has  the  potential  to 


oxidize  and  form  nitrate,  a  water- 
soluble  anion  that  moves  readily 
downward  into  the  soil  profile  High 
levels  of  nitrate  in  drinking  water 
supplies  may  result  in  health  pn^lems 
for  both  infants  and  livestock.  The 
drinking  water  standard  is  10 
micrograms  of  nitrogen  as  nitrate  per 
liter  of  water. 

The  nitrogen  requirements  of  different 
plants  can  range  from  50  to  over  350 
kilograms  per  hectare  (45-312  pounds 
per  acre).  The  nitrogen  content  of  the 
sewage  sludge,  cropping  nntt^ms,  plant- 
available  nitrogen  in  the  soil, 
supplemental  fertilizers  used,  climatic 
conditions,  and  method  of  sewage 
sludge  application  also  affect  the 
amount  of  nitrogen  that  plants  can 
effectively  absorb  from  the  sewage 
sludge. 

Rather  than  establish  a  national 
numerical  limit  Cor  nitrogen,  the  Agency 
is  establishing  a  requirement  that  the 
appropriate  limit  be  established  based 
on  site-specific  land  management 
practices.  Guidance  is  available  to 
assist  in  establishing  the  appropriate 
application  rate  from  the  "Process 
Design  Manual— Land  Application  of 
Municipal  Sludge"  (Reference  number 
73)  and  from  County  Extension  Service 
agents.  State  Extension  soil  fertility 
specialists,  and  State  and  local  Soil 
Conservation  Service  agents. 

10-Meter  Set-Back 

Section  S03.14(e)  prohibits  the 
application  of  sewage  sludge  to  land 
that  is  closer  than  10  meters  (30  feet) 
bom  a  siirface  water  source.  EPA  is 
proposing  10-meter  tet-back  to  reduce 
the  potential  for  sewage  sfaidge  to  reach 
the  sur&ce  water  in  case  of 
precipitation.  In  addition,  the  nuuMdcal 
limits  established  with  the  exposure 
assessment  models  are  based  on  a  IO- 
meter set-back  from  surface  waters. 
Generally,  however,  States  require  a  100 
to  200  foot  set-back  from  surface  wrater. 

Wellhead  Protection  Areas 

Other  than  the  10-meter  set-back  frt>m 
a  surface  water  source.  EPA  has  not 


proposed  locational  criteria  for  the  land 
application  of  sewage  sludge.  However, 
the  Agency  recommends  that,  in 
applying  sewage  sludge  to  the  land, 
consideration  be  given  to  any  Wellhead 
Protection  Areas  established  pursuant  to 
section  1428  of  die  Safe  Drinking  Water 
Act  and  any  managenent  strategies 
established  by  a  State  under  such 
programs.  The  Wellhead  Protection 
Program  is  designed  to  protect  ground 
water  that  supplies  wells  and  wellfields 
contributing  water  to  pubUc  water 
supply  systems.  States  may  have 
established  or  may  wish  to  establish 
other  locatioaal  criteria  consistent  wiUi 
their  own  Wellhead  Protection 
Programs. 

Other  Management  Practices 

The  Agency  has  not  included 
provisions  that  require  sewage  sludge 
incorporation  into  the  soil,  soil  testing 
for  organic  pollutants  or  metals,  or 
achievement  of  a  particular  soil  pH.  Nor 
has  the  Agency  included  provision  to 
limit  the  slope  of  the  fields  to  which 
sewage  sluc^e  is  applied.  While  these 
are  sound  management  practices,  EPA 
believes  that  its  role  is  to  establish 
standards  which  will  ensure  adequate 
protection  of  public  health  and  the 
environment  without  specifying  how 
individuals  are  to  meet  the  standards. 
Frequently,  States  have  specific 
requirements.  Nine  States  require  the 
incorporation  of  the  sludge  into  the  soil 
for  new  crops,  27  States  have  a  soil  pH 
requirement,  18  States  require  or 
conditionally  require  soil  analysis,  and 
28  States  have  slope  limits.  Under  the 
provision  of  today's  proposal  States 
may  continue  to  impose  such 
requirements. 

Non-Agricultural  Land— Pollutant  limits 
(S  503.15) 

Figure  DC-B.2  shows  how  the  pollutant 
limits,  pathogen  and  vector  attraction 
reduction  requiremeots,  and 
management  practices  which  determine 
whether  sewage  sludge  may  be  applied 
to  non-agricultural  land. 
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Table  3  of  the  proposed  rule  lists  the 
maximum  concentration  of  a  pollutant 
permitted  in  sewage  sludge  applied  to 
non-agricultural  lands.  As  discussed 
earlier,  these  concentrations  are  derived 
from  current  sludge  quantity  (i.e.  the 
98th-percentile  concentrations  shown  in 
the  "40  City  Study"  data  base)  unless 
the  exposure  assessment  model 
calculated  a  higher  concentration.  To 
determine  which  method  would  give  a 
higher  concentration,  the  Agency 
assumed  that  sewage  sludge  would  be 
applied  at  the  rate  of  50  metric  tons  for 
10  years.  Since  the  model  calculated 
higher  pollutant  limits  for  aldrin, 
chlordane.  dieldrin.  ODD,  DDE,  DDT. 
heptachlor,  hexachlorobutadiene. 
lindane,  PCBa,  and  toxaphene,  the 
values  for  these  pollutants  are  based  on 
the  model. 

As  discussed  in  Part  XI  of  the 
preamble,  the  Agency  estimates  that  12 
POTWs  are  likely  to  exceed  the 
numerical  limits  in  Table  3. 

Non-Agricultural  Land — ^Management 
Practices  (S  503.18)  Prohibition  on  Food 
or  Feed  Crops 

EPA  established  the  numerical  limits 
for  non-agricultural  lands  on  the  premise 
that  pollutants  would  not  reach 
individuals  through  the  food-chain. 
Therefore,  {  503.16  prohibits  growing 
food  or  grazing  animals  on  land  where 
sewage  sludge  meeting  the  numerical 
limits  in  Table  3  is  applied.  Five  years 
after  the  final  application  of  the  sewage 
sludge,  food  and  feed  crops  may  be 
grown  and  animals  may  be  grazed  on 
the  sludge-amended  soils. 

The  Agency  recognizes  that  neither 
EPA  nor  owners  or  lessees  can  prevent 
inadvertent  grazing  by  wild  animals  on 
lands  where  sewage  sludge  is  applied. 
However,  precautions  must  be  taken  to 
preclude  hunting  or  foraging  for  food. 
Such  precautions  may  include  the 
periodic  posting  of  signs  and  or  fencing. 
Many  non-agricultural  lands  receive  a 
one-time  sewage  sludge  application  to 
assist  in  the  reclamation  of  the  land  for 
more  productive  purposes.  These 
purposes  may  eventually  include 
covering  the  land  to  agricultural  or 
residential  uses  where  food-chain  crops 
are  grown  or  farm  animals  are  raised. 
Therefore.  EPA  is  limiting  the 
prohibition  to  a  period  when  the  sludge 
is  being  applied  and  for  5  years  after  the 
final  application  of  sewage  sludge.  Five 
years  should  provide  sufficient  time  for 
the  soluble  portion  of  the  metals  to  leach 
from  the  root  zones  of  any  crops  grown 
or  to  become  sorbed  to  the  soil  matrix. 

EPA  is  interested  in  comments  on 
difficulties  that  the  Agency  may  incur  in 
implementing  these  provisions  and  the 


experiences  of  State  and  local  agencies 
with  similar  restrictions. 

Other  Management  Practices 

Vegetative  covers  are  required  on 
non-agricultural  lands  receiving  sewage 
sludge  to  retard  the  migration  of  the 
sludge  off  the  land  into  surface  water 
bodies. 

The  access  restrictions  for  Class  B 
and  Class  C  pathogen  reduction 
requirements  are  the  same  for  non- 
agricultural  lands  as  they  are  for 
agricultural  lands.  For  Class  A  sludge 
applied  to  non-agricultural  lands,  the 
Agency  is  proposing  to  restrict  access  to 
the  land  until  a  vegetative  cover  has 
been  established.  The  establishment  of  a 
vegetative  cover  should  reduce  the  risk 
of  tracking  the  sewage  sludge  off  the  site 
until  natural  processes  have  worked  the 
sludge  into  the  soil  profile. 

In  addition  to  these  management 
practices.  S  503.16  contains 
requirements  precluding  the  application 
of  sewage  sludge  to  the  land  at  rates  in 
excess  of  the  nitrogen  requirements  of 
the  vegetation.  Furthermore,  sewage 
sludge  shall  not  be  applied  to  land  that 
is  10  meters  (30  feet)  or  less  from  a 
surface  water.  The  reasons  for  these 
requirements  are  the  same  as  those 
discussed  in  relationship  to  agricultural 
land. 

The  Agency  believes  that  the 
proposed  approach  for  non-agricultiu«l 
lands  will  adequately  protect  public 
health  and  the  environment.  Tlie 
exposure  assessment  model  suggests 
there  is  some  potential  for  exceeding  the 
environmental  toxicity  values  in  the 
case  of  copper,  zinc,  and  lead.  This 
could  occur  if  sewage  sludge  containing 
the  concentrations  shown  in  Table  3 
was  applied  to  a  hectare  of  land  at  the 
rate  of  50  metric  tons  per  hectare  on  a 
dry  weight  basis.  In  these 
circumstances,  the  model  indicates  that 
pollutant  loadings  of  copper  and  zinc 
would  exceed  the  phytotoxicity  values 
for  lettuce,  while  pollutant  loadings  of 
lead  would  exceed  the  toxicity  value  for 
predators  eating  soil  biota.  However,  in 
conducting  the  analysis,  the  Agency 
used  the  most  sensitive  species  and  an 
extremely  high  application  rate — SO 
metric  tons  of  sewage  sludge  per 
hectare,  on  a  dry  weight  basis  (over  100 
metric  tons  of  sewage  sludge  pet  acre, 
assuming  20  percent  solids).  Therefore, 
the  Agency  believes  that  the  actual 
potential  for  significant  or  widespread 
adverse  environmental  effects  is  very 
low.  EPA  has  requested  data  on  the 
appropriate  environmental  criteria  that 
should  be  used  in  evaluating  the  effect 
of  applying  sewage  sludge  to  non- 
agricultural  lands  and  is  collecting  data 
on  concentrations  of  pollutants  currently 


in  sewage  sludge  through  the  National 
Sewage  Sludge  Survey. 

Pathogen  and  Vector  Attraction 
Reduction  (§  503.17) 

Sewage  sludge  may  be  applied  to 
agricultural  or  non-agricultural  land  if 
the  sewage  sludge  meets  any  of  the 
pathogen  reduction  requirements  and 
the  applicable  access  and  crop 
restrictions  are  imposed.  The  three 
classes  of  pathogen  reduction  are 
discussed  in  Subpart  F  of  this  part  of  the 
preamble.  EPA  is  seeking  public 
comment  on  whether  the  proposed 
approach  adequately  protects  the  public 
firom  direct  contact  with  pathogenic 
organisms  and  from  ingestion  of  the 
organisms  when  sewage  sludge  is  used 
in  the  production  of  agricultural 
commodities.  Thirty-Hve  States  have 
adopted  the  pathogen  reduction 
requirements  in  40  CFR  Part  257  for 
application  of  sewage  sludge  to 
agricultural  lands.  The  Agency  is 
particularly  interested  in  the  views  of 
these  States  on  the  additional  flexibility 
included  in  today's  proposal. 

In  addition  to  the  pathogen  reduction 
requirements.  Subpart  F  of  the  rule 
requires  that  treatment  works  process 
their  sludge  to  rid  sewage  sludge  of 
components  that  attract  flies,  rodents, 
mosquitos,  and  birds — disease  vectors. 
This  is  generally  done  through  the 
reduction  of  vegetative  bacteria. 
Subpart  F  describes  the  five  ways  in 
which  treatment  works  may  reduce  the 
vector  attraction  characteristic  of 
sewage  sludge. 

Monitoring,  Record  Keeping,  and 
Reports  §§  503.81  and  503.82) 

Treatment  works  that  apply  sewage 
sludge  to  agricultural  land  are  to 
measure  the  concentration  of  the 
pollutants  on  Tables  1  and  2  in  §  503.13 
in  accordance  %vith  the  frequencies 
established  for  the  design  capacity  of 
the  treatment  work  and  with  the 
sampling  and  analysis  procedures  in 
S  503.81.  In  addition,  treatment  works 
are  to  monitor  the  sewage  sludge  for 
compliance  with  Class  A,  Class  B,  or 
Class  C  pathogen  reduction 
requirements.  Section  503.82(a)(1)  states 
that  unless  vector  attraction  reduction  is 
achieved  by  injection  below  the  soil 
surface,  the  sewage  sludge  must  be 
monitored  for  volatile  solids,  specific 
oxygen  uptake  rate  (SOUR),  pH,  and 
moisture  content. 

The  agreements  between  the 
treatment  works  and  the  distributor  or 
land  appher  contain  all  the  records 
specified  in  S  503.82(b)(1)  that  treatment 
works  must  keep  and  all  of  the 
information  necessary  for  treatment 
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works  to  comply  with  the  reporting 
requirements  in  S  503.82(c)(1). 

tP\  is  proposing  that  treatment 
works  applying  sewage  sludge  to 
agricultural  lands  keep  the  records  for 
the  life  of  the  treatment  work  to  ensure 
that  the  cumulative  pollutant  loading 
rate  is  not  exceeded  for  a  particular 
parcel  of  land  receiving  sewage  sludge. 
The  Agency  solicits  comment  on  this 
proposal  and  on  other  appropriate  time 
periods  or  ways  the  objective  cooM  be 
met  without  requiring  records  to  be  kept 
for  the  bfe  of  tiie  treatment  wnnk. 

The  monitoring,  record  keepfaig,  and 
reports  required  in  f  {  S0X81  end  503JIZ 
applKabte  to  non-a^icuhoral  lands  are 
similar  to  tfaaiM  required  for  agricultvral 
lands.  One  diiCereBce  is  that  treatmeDt 
works  do  not  Jiave  to  keep  track  of 
annual  end  cumulative  pollutant  l/TaAng 
rales.  Tberefore.  the  reports  need  only 
be  kept  for  5  years.  Five  years  is  not 
only  the  record  retention  requirements 
in  the  State  sludge  management  program 
regulation,  but  it  Is  abo  the  period  of 
time  after  the  final  application  of 
sewage  sludge  that  crops  intended  for 
human  consumption  may  not  be  grown 
or  animals  intended  for  human 
consoeaption  may  not  be  raised  on  ibe 
land.  As  is  true  for  apioaitwal  lands, 
the  agreement  between  tiie  treataaent 
work  and  tbe  distribetor  or  appber 
contains  afl  tlie  tefanBation  neoeesary  to 
comply  with  S9  503.81  and  503.82. 

Distribution  And  Marketfaig  (Subpart  C) 

Applicability  (§503.20) 

Approximately  106  facilities  distribute 
and  maricet  705.500  dry  metric  tons  of 
sewage  sludge  (nine  percent  of  the 
sewage  sludge  generated).  Although  22 
States  have  regulations  or  guidelines 
applicable  to  the  distribution  and 
marketing  of  sewage  sludge,  today's 
proposal  is  the  first  Federal  regulation 
that  establishes  specific  requirements 
for  sewage  sludge  that  is  distributed  and 
marketed. 

Distribution  and  marketing  of  sewage 
sludge  as  a  means  of  managing  the 
disposal  of  sewage  sludge  is  a  highly 
beneficial  practice  and  one  the  Agency 
encourages.  Like  land  application, 
distribution  and  mariceting  employs  the 
soil  conditioning  and  fertilizer  value  of 
sewage  sludge.  In  a  typical  distribution 
and  marketing  (D&M)  program,  sludge 
products  are  sold  or  distributed  without 
charge  to  conunercial  growers, 
landscaping  firms,  parks,  highway 
departments,  cemeteries,  and  golf 
courses,  as  well  as  to  the  public  for  use 
on  lawns,  ornamentals,  tmd  gardens  and 
as  a  potting  medium.  The  distribution 
may  be  carried  out  by  the  treatment 
work  or  by  an  independent  distributor. 


The  distributor  may  collect  the  setvage 
shidge  from  several  treatmeat  works 
and  process  the  sewage  before  bagging 
or  distributing  the  final  product  in  bulk 
form.  Although  tlie  Buuiicipality  may 
receive  some  return  fron  die  sale  of 
sludge  products,  these  revenues  do  not 
usually  cover  the  costs  of  treating, 
distributing,  and  marketing  die  slodge 
product.  Decisions  on  tbe  market  area 
take  into  account  such  factors  as  the 
cost  of  shipping,  tbe  demand  far  the 
product  and  the  elasticity  of  the 
demand.  Most  £Malities  distributing  and 
marketing  sewage  sled^  products  find 
that  the  demand  far  ex^eds  die  soppty. 

Slodge  quality  is  the  most  important 
factor  to  consider  in  the  distiibation  and 
marketing  of  sewage  sludge.  The  sludge 
nmst  heve  a  low  concentration  of  metals 
and  must  meet  the  Class  A  pathogen 
reduction  requirements  in  Subpart  F  to 
be  distriboled  and  marketed.  This  may 
affect  some  small  oomraanities  that  aii^ 
dry  their  sludge  end  informally  ^ve  it 
away. 

CoDununities  ^at  do  not  have 
adequate  procedures  to  control  the 
quality  of  their  product  may  have  to 
improve  their  quality  control  procedures 
or  use  an  alternative  practice.  Sludge 
quality  conbt)l  is  crucial  in  protecting 
human  herith  and  the  environment  and 
in  maintaining  puUic  accqitance  of  the 
D&M  method  of  managing  sewage 
sludge.  The  numerical  limits, 
management  pmtioes.  and  other 
requirements  in  today's  pn^ioeal  are 
designed  to  ensure  that  only  the  best 
quality  sludges  are  distributed  and 
marketed,  that  adequate  quality  control 
procedures  are  implemented,  and  that 
instructions  for  the  appropriate  uses  and 
associated  quantities  of  the  product  are 
given  clearly.  These  requirements  are 
designed  to  protect  human  health  and 
the  environment  when  sewage  sludge  is 
distributed  and  marketed  and  to  fully 
inform  the  public  on  the  proper  use  of 
the  product.  The  Agency  is  interested  in 
suggestions,  particularly  from  facilities 
that  are  already  involved  in  the 
distribution  and  marketing  of  sewage 
sludge  or  are  considering  the  practice, 
on  ways  to  encourage  the  distribution 
and  marketing  of  sewage  sludge. 

Subpart  C  applies  to  sewage  sludge 
that  is  distributed  and  marketed,  to 
treatment  works  that  distribute  and 
market  their  sewage  sluge,  to 
distributors  of  sewage  sludge  or  sewage 
sludge  products,  and  to  those  applying 
the  sewage  sludge  or  sewage  sludge 
products.  Treatment  works  will  need  to 
decide  whether  the  requirements  for  the 
land  application  of  sewage  sludge  to 
either  agricultural  lands  or  non- 
agricultural  lands  in  Subpart  B  are     


applicable  or  whether  the  requirements 
in  this  subpart  apply. 

In  part,  this  decision  will  depend  on 
whether  or  not  a  treatment  work  can 
enter  into  an  agreement  with  a  sludge 
user  (e.g..  municipal  agency)  that  can 
restrict  access  to  areas  wlwre  the  sludge 
has  been  applied  (as  required  in  Subpart 
B).  If  this  is  the  case.  Subpart  B  may 
provide  the  treatment  work  with  more 
flexibility.  If  neitho-  an  agreement  nor 
access  restrictions  are  possible, 
however,  the  Subpart  C  requirements 
must  be  met 

The  Agency  developed  the 
reqoiremeirts  far  the  distribution  and 
mariceting  of  sewage  sludge  on  the 
premise  tibat  the  shidge  would  be  used 
in  home  gardens.  Based  on  that  premise, 
the  Agency  made  the  foHowing 
assumptions:  (1)  The  treatment  work 
could  not  control  product  use;  (2)  the 
Agency  could  not  impose  access  or  use 
restrictions:  (3)  the  Agency  coeM  requffe 
that  instructions  on  the  proper  ase  of  the 
prodoct  accompany  ttie  product;  and  (4) 
users  would  comply  with  the  use 
instradMns. 

Specialized  DefimtioDS  (§503^) 

A  key  concept  in  dus  subpart  is  tbe 
distinction  between  sewage  shidge  and 
a  sewage  stodge  prodect  The  sewage 
sludge  prodoct,  which  is  the  material 
that  is  distributed  and  maiiceted,  may  be 
sewage  shidge  or  a  mixtme  of  sewage 
sludge  and  other  materials  {ej%~, 
woodchips  or  other  bulking  agents). 

The  numerical  limits  in  Table  4  of  the 
proposed  rule  are  in  the  form  of 
pollutant  concentrations  that  correspond 
to  a  specific  annual  whole  sludge 
application  rate.  An  aimual  whole 
sludge  application  rate  is  the  maximum 
amount  of  sewage  sludge  or  sewage 
sludge  product  that  can  be  applied  to  a 
imit  of  land  in  a  year  without  exceeding 
the  pollutant  concentrations  in  Table  4. 
The  addition  of  bulking  agents  to 
sewage  sludge  by  distributors  may 
lower  pollutant  concentrations  in  the 
sewage  sludge  product  thus  allowing  a  ' 
higher  application  rate  for  the  product 
than  for  the  unaltered  sludge. 

Pollutant  concentrations  in  sewage 
sludge  may  vary  from  one  treatment 
work  to  another.  Thus,  before 
distributing  the  product  distributors 
must  determine  the  mixture's  final 
pollutant  concentrations  to  calculate  the 
annual  product  application  rate  for  the 
product's  label  or  accompanying 
informational  sheet 

Distribution  and  Marketing — General 
Requirements  (§503.22)  Agreements 

Only  sewage  sludge  or  sewage  sludge 
products  that  meet  the  requirements  in 
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Subpart  C  may  be  distributed  and 
marketed.  To  ensure  product  quality 
control,  the  Agency  is  requiring 
treatment  works  that  do  not  distribute 
the  sewage  sludge  product  to  enter  into 
agreements  (e.g.,  a  performance 
agreement,  contract,  or  other  legally 
binding  compliance  mechanism)  with 
their  distributors.  As  with  sludge  that  is 
applied  to  agricultural  or  non- 
agricultural  land,  sludge  that  is 
distributed  and  marketed  must  be  used 
in  compliance  with  the  standards 
established  in  Part  C  of  the  proposed 
rule,  which  are  independently 
enforceable  and  do  not  depend  on  the 
existence  of  the  contract  relationship 
between  the  POTW  and  any  distributor. 
Rather,  the  performance  agreement 
spells  out  the  distributor's  obligation 
under  these  regulations.  The 
performance  agreement  is  to  contain  the 
following: 

•  Name  and  address  of  the 
distributor 

•  Concentrations  of  the  pollutants 
listed  in  Table  4  of  40  CFR  503.23  that 
are  in  the  sewage  sludge  disbursed  to 
the  distributor, 

•  Appropriate  annual  whole  sludge 
application  rate  of  the  sewage  sludge 
disbursed  by  the  treatment  woric: 

•  Appropriate  annual  product 
appUcation  rate  of  the  product  to  be 
distributed  and  marketed: 

•  Documentation  that  the  sewage 
sludge  disbursed  to  the  distributor  is  in 
compliance  with  the  Class  A  pathogen 


reduction  requirements  in  40  CFR 
S03.52(a)  and  that  it  has  been  monitored 
for  volatile  solids,  specific  oxygen 
uptake  rate  (SOUR).  pH.  or  moisture 
content  in  compliance  with  the  vector 
reduction  requirements  in  40  CFR  503.53: 
and 

•  Facsimile  of  the  label  or  information 
sheet  containing  the  information 
required,  in  40  CFR  503.24(c).  that  is  to 
accompany  the  product. 

The  Agency  is  reviewring  examples  of 
agreements  that  treatment  worics  have 
with  their  distributors.  Suggestions  are 
particularly  welcome  on  ways  to 
simplify  the  performance  agreement 
while  still  assuring  compliance  with  the 
requirements  in  Subpart  C. 

The  requirements  for  the  distribution 
and  marketing  of  sewage  sludge  include 
a  provision  that  recommended 
application  rates  not  exceed  the 
nitrogen  requirements  for  the  use  of  the 
product  for  the  reasons  explained  in 
Subpart  E  This  will  require  those 
developing  the  labels  and  information 
sheets  to  carefully  consider  the  uses  of 
their  product  and  the  areas  of  the 
country  where  the  product  is  to  be 
distributed.  Nitrogen  requirements  differ 
depending  on  the  crop  and  climatic 
conditions. 

Distribution  Ami  Marketii^— National 
Pohutant  Limits  (§S03^J 

Pollutants 

The  Agency  is  proposing  numeric 
limits  for  a  total  of  22  pollutants  in 


sewage  sludge  that  is  distributed  and 
marketed.  Table  III-l  lists  the  pollutants 
that  were  originally  evaluated  and  Table 
III-2  lists  the  pollutants  that  do  not 
interfere  with  the  distribution  and 
marketing  of  sewage  sludge  at  the 
concentrations  shown  in  the  "40  City 
Study."  The  Agency  determined  that 
even  under  woret  combination  of 
conditions,  cyanide,  dimethyl    . 
nitrosamine,  molybdenum, 
trichlorethylene,  and  pentachlorophenol 
do  not  interfere  with  sewage  sludge 
products  that  are  distributed  and 
marketed.  As  shown  in  Table  12  of 
i  S03.72.  the  Agency  would  authorize 
removal  credits  for  these  pollutants. 

Table  II1-3  lists  the  pollutants  that 
were  originally  evaluated,  but  for  which 
numerical  limits  are  not  included  in 
today's  proposal  due  to  insufficient  data 
or  because  human  health  criteria  have 
not  been  established.  If  sufficient 
information  becomes  available,  these 
pollutants  may  be  considered  in  a  future 
rulemaking  proceeding. 

Figure  IX-C.1  illustrates  how  the 
pollutant  limits,  pathogen  and  vector 
attraction  reduction  requirements,  and 
management  practices  determine 
whether  or  not  sewage  sludge  may  be 
distributed  and  mariieted.  llie 
requirements  are  discussed  below. 

MUMQCOOC 
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National  Limits 

Table  4  of  the  rule  lists  the  pollutants 
and  the  concentrations  of  the  pollutants 
that  may  be  in  sewage  sluc|ie  that  is 
distributed  and  marketed.  EPA  is 
proposing  only  national  numerical  limits 
because  it  is  not  feasible  to  take  into 
consideration  site-speciflc  parameters 
when  sewage  sludge  is  distributed  and 
marketed. 

The  pollutant  concentrations  in  Table 
4  correspond  to  an  annual  whole  sludge 
application  rate.  Before  sludge  leaves  a 
treatment  work,  either  for  distribution  to 
the  public  or  for  transfer  to  a  distributor, 
the  concentrations  of  the  pollutants  in 
Table  4  may  not  exceed  the 
concentration  for  the  applicable  annual 
whole  sludge  application  rate.  Similarly, 
the  distributor  must  ensure  that  the 
pollutant  concentrations  in  the  product 
distributed  and  marketed  do  not  exceed 
the  applicable  concentrations  for  the 
annual  product  application  rate  in  Table 
4. 

EPA  established  the  pollutant 
concentrations  using  the  exposure 
assessment  model,  which  calculated  aa 
annual  organic  pollutant  loadhig  rate  or 
a  cumulative  metal  pollutant  loading 
rate.  The  Agency  developed  equations 
and  procedures  to  correlate  the  annual 
pollutant  loading  rate  to  a  corresponding 
annual  whole  sludge  application  rate 
and  a  pollutant  concentration  in  sludge. 
The  correlation  ensures  that  the 
concentration  of  the  pollutants  reaching 
the  plant  would  not  exceed 
phytotoxicity  values  when  sewage 
sludge  or  the  sewage  sludge 
applied  to  the  land.  The  correlation  also 
ensures  that  the  concentration  of  tha 
pollutants  reaching  an  individual  who 
ingests  a  plant  that  absorbed  the 
pollutants  or  who  ingests  the  sludge-soil 
mixture  would  not  exceed  the  human 
health  criteria  for  the  pollutants.  The 
relationship  between  annual  pottatint 
loading  rate,  the  annual  whoTe  sludge 
application  rate,  and  the  pollutant 
concentration  are  shown  below  with  the 
same  equations  that  were  discussed  in 
the  application  of  sewage  sludge  to 
agricultural  lands: 


APm-CxoomxAWSAR  M 


C  - 


AFLR 


OOOlxAWSAR 


(2) 


Where: 


APLR^Annual  poilatanikadUgnte.  in 

kilograms  per  hectare. 
C= Pollutant  concentration  in  sewage  sludge. 

in  nulHgrams  per  kilogrm  k^  vveighf 

basis). 
AWSAR=Annual  whole  sludge  application 

rate,  in  metric  tons  per  hectare,  per  year 

(dry  weight  basis). 
0.001  =  Ck}nvert8  milligrams  per  kilogram 

times  metric  tons  per  hectare  to 

kilograms  per  hectare. 

A  treatment  work  or  a  distributor 
would  determine  the  pollutant 
concentration  in  the  sewage  sladge  or 
sewage  sludge  product  for  the  pollutants 
listed  in  Table  4  of  the  rule.  When  the 
actual  pollutant  concentration-  ie 
between  the  values  of  the  Table,  the 
lower  annual  whole  sludge  application 
rate  appUes.  The  appropriate  whole 
sludge  application  rate  is  determined  by 
the  lowest  armual  whole  sludge 
application  rate  after  calculating 
application  rates  for  all  of  the 
pollutants.  The  pollutant  limits  that  the 
treatment  woric  must  meet  prior  to 
distribution  are  those  for  the  appropriate 
annual  whole  sludge  application  rate. 
The  annual  pvoduct  application  rate  is 
detennined  in  the  same  way.  If  the 
distiibutor  does  not  add  bulking  agents 
to  rednea  pollutant  concentrations  in  the 
sludge,  the  aimual  product  application 
rate  is  the  same  as  the  annual  whole 
sludge  application  rate.  If  bulking  agents 
are  added  or  the  distributor  mixes 
sludges  of  di^erent  qualities,  the  annual 
product  applicatian  rate  would  be  based 
on  the  actual  pollutant  concentrations  in 
the  mixture.  Ap^ndix  B  describes  the 
piooadura  in  detaM  and  provides,  an 
example. 

Tic  annual  whole  sludge  application 
rates  for  PCBs  are  limited  to 
concentrations  of  49  ppm.  For  reasons 
described  elsewhere  in  this  preamble, 
sewage  sludge  with  PCB  concentrations 
of  50  ppm  or  greater  are  regulated  under 
TSCA  ami  the  implementing  regulations 
in  40  CFR  Put  TBL 

Sudlga-Sail  Mixture  ~ 

In  establishing  the  pollutant  limits  in 
Table  4.  ^e  ilgency  made  certain 
crWaal  aHumptions.  The  first 
assumption  i*  that  the  sewaga  sludga  ^ 
mixad  wfth  the  soil  to  a  depth  of  6 
inches.  The  ratio  of  sewage  sludge  to 
soil  becomes  1  to  200,  if  applied  at  a  rate 
of  n  raetic  tons  per  hectare. 

Tie  Agency  recognizes  that      - 
heanowners  fertilizing  their  lawns  are 
unlikely  to  incorporate  the  sludge 
product  into  the  soil  unless  establishing 
new  lawns.  Nevertheless,  homeowners 
may  water  the  lawn  after  applying  the 
sludge  product  causing  the  pollutants  to 
migrate  into  the  soil  profile  in  a  short 
period  of  time.  The  Agency  has  no  data 


on  the  sludge-to-soil  ratio  when  sludge 
migrates  into  the  soil  profile  through 
watering  or  natural  processes  and  is 
seciuesting  data  aid  views  on  the 
premise  that  either  the  homeowner  or 
natural  processes  will  ensure  that  sludge 
and  SG3  are  mixed  to  a  depth  of  6 
inches. 

The  assumption  that  the  sludge  mixes 
with  soil  to  a  depth  of  6  inches  is  critical 
in  evaluating  tht  effect  of  sewage  sludge 
on  children  who  inadvertently  ingest 
soil.  Because  the  Agency  assumes  that 
children  ingaat  a  sludge-soil  mixture 
(i.e.,  a  diluted  form  of  sludge),  direct 
ingestioiv  of  sludge  ia  no  longer  the 
pathway  that  determines  the  pollutant 
concentration  for  lead  in  cBstributed  and 
marketed  sludge.  If  the  Agency  had 
assumed  diat  children  ingested  pure 
sludge,  the  model  would  have  calculated 
a  more  stringent  pollutant  concentration 
for  lead.  However,  since  the  label  and 
informational  sheets  accompanying  the 
product  are  to  warn  that  children  should 
not  be  allowed  to  ingest  the  product,  the 
Agency  believes  that  children  wiH  be 
adequately  protected 

Pathways  Of  Exposure  Eliminated  For    ■ 
DftM  Scenario 

Another  key  assumption  in  the  D&M 
scenario  is  that  animala  would  not  be 
raised  for  human  consumption.  In 
additian,  the  Agency  assumed  that 
homeowners  would  not  apply  a  sewage 
sludge  product  in  quantities  sufficient  to 
affect  the  ground  water  adversely.  By 
eliminating  the  animal  and  groimd- 
water  exposuie  padi%vays.  some 
pollutant  concentrations  in  Table  4 
become  less  stringent  than  those- in  the 
agricultural  land  application  tables. 
Chlordaae  and  toNapbena 
concentrations  are  less  stringent  in  O&M 
than  in  agriculttu'al  land  application 
becaoae  the  ground-water  pathway  was 
elimineted.  The  limits  for  DDD/DDE/ 
DDT,  heptachlor..  hexachlorobutadiene, 
Indkina.  PGBa.  toxapfaene,  mercury.,  and 
selenium  also  ate  lasa  stringent  in  D&M 
because  the  animal  pathways  of 
exposara  wete  eliminated.  Selenium  is 
toxic  to  animals  when  they  eat  plants 
that  have  absorbed  large  quentitieaof 
the  pollutant  The  remaining  poflutants 
bioaccumulate  throu^  the  food-chain 
and,  thaisfora,  Umit  the  pollutant 
concentration  when  sewage  sludge  is 
apfUed  ta  agricultural  lao4» 

The  Agency  ia  proposing  to  prohibit 
ysitag  Of  fee  Aug  anunata  faal«a*d  for 
human  consumption  on  pastures  or 
crops  to  which  sewage  sludge  that  meets 
the  D&M  pollutant  limits  has  been 
applied.  As  an  alternative,  the  Agency 
could  include  the  animal  pathways  of 
exposure,  if  there  is  sufficient  indication 
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that  the  D&M  scenario  should  include 
raising  animals  for  human  consumption. 
The  Agency  is  interested  in  the  views 
of  commenters  on  the  assumptions  it 
used  in  defining  the  D&M  scenario.  Also 
the  Agency  would  like  to  know  if  the 
apparent  anomaly  of  less  restrictive 
pollutant  limits  for  the  D&M  practice, 
which  is  otherwise  more  tightly 
controlled  than  agricultural  land 
application,  will  create  problems  for 
those  involved  in  the  distribution  and 
mfiriieting  of  sewage  sludge. 

Number  of  Applications 

In  establishing  the  numerical  limits  for 
the  nine  metals  in  Table  4.  the  Agency 
had  to  make  assumptions  on  the  number 
of  years  that  sewage  sludge  weuld  be 
applied  to  the  land.  The  Agency  selected 
20  applications  as  a  reasonable  basis  for 
its  calculations.  Because  the  total 
amount  of  metals  applied  to  the  soil  is 
the  critical  parameter,  it  is  not  important 
whether  the  applications  are 
consecutive  or  whether  the  applications 
occur  biannually,  etc.  It  is  the  total 
amount  of  metal  that  is  applied  to  the 
land  that  is  eritical.  If  the  Agency  had 
limited  the  number  of  applications  to 
less  than  20,  the  concentration  of  the 
metal  in  the  sludge  could  increase. 
Conversely,  if  the  Agency  had  assumed 
that  the  number  of  applications  would 
be  greater  than  20.  the  pollutant 
concentrations  would  have  to  decrease. 

The  Agency  examined  an  alternative 
of  requiring  the  distributor  to  specify  the 
number  of  years  on  the  product  label 
and  to  use  the  specified  number  of  years 
in  calculating  the  limits  for  metals.  This 
approach  was  rejected  because  a 
homeowner  is  unlikely  to  know  whether 
a  previous  owner  had  used  a  sewage 
sluge  product  and.  if  so,  how  many 
applications  were  made.  In  addition,  the 
proposed  approach  is  simpler  to 
implement.  The  Agency  is  soliciting 
comment  on  whether  20  years  is  an 
appropriate  time  period  to  use  in 
establishing  the  numerical  limits  for 
metals. 

The  pollutants  in  Table  4  are  among 
the  pollutants  that  are  eligible  for 
removal  credits  when  sewage  sludge  is 
distributed  and  marketed.  POTWs 
whose  sludge  meets  the  pollutant  limits 
in  Table  4  may  issue  removal  credits  to 
their  industrial  users  if  the  POTW  is 
eligible  to  do  so  under  the  provisions  in 
40  CFR  Part  403. 

As  discussed  in  Part  XI.  the  Agency 
estimates  that  35  of  106  facilities  will  fail 
to  meet  the  pollutant  limits  in  Table  4. 


Distribution  and  Marketing — 
Management  Practices  (§  503^4) 

Labels  and  Information  Sheets 

EPA  is  proposing  that  sewage  sludge 
products  be  labeled  or  accompanied  by 
information  on  the  proper  use  of  the 
product.  When  there  is  a  reasonable 
expectation  that  individuals  will  comply 
with  label  instructions,  the  Agency 
prefers  to  rely  on  the  use  of  labels, 
rather  than  on  licensing  or  prohibiting 
the  application  of  a  product.  EPA  has 
every  reason  to  believe  that  the 
histructions  included  in  §  503.24  %viU  be 
followed. 

If  the  sewage  sludge  is  distributed  in 
bulk  form,  an  information  sheet  is  to  be 
given  to  the  individual  who  receives  the 
product.  If  the  sewage  sludge  is 
distributed  in  bags  or  other  containers,  a 
label  is  to  be  afiixed  to  the  bag  or 
container.  In  general,  the  label  or 
information  sheet  is  to  contain 
information  on  the  product's  distributor, 
product  contents,  appropriate  product 
uses,  amount  to  be  used  prohibited 
uses,  and  warnings.  This  type  of 
information  is  on  the  labels  of  many 
sewage  sludge  products.  Fourteen  of  the 
22  States  regulating  the  distribution  and 
marketing  of  sewage  sludge  require 
product  labels.  Specifically,  the  labels 
and  informational  sheets  are  to  include 
the  following  information: 

•  Name  and  address  of  the  distributor 
of  the  product; 

•  Statement  that  the  product  is 
derived  from  sewage  sludge; 

•  List  of  the  pollutant  concentrations 
in  the  product  (at  a  minimum,  the  list  of 
pollutants  is  to  include  the  pollutants  in 
Table  4  of  40  CFR  503.23,  if  they  are 
present,  and  the  nitrogen  concentration 
of  the  product); 

•  Statement  prohibiting  the  use  of  the 
product  on  frozen,  snow-covered,  or 
fiooded  land: 

•  Statement  prohibiting  use,  except  in 
accordance  with  the  instructions; 

•  Instructions  on  the  appropriate  uses 
of  the  product; 

•  Rate  at  which  the  product  may  be 
applied  for  the  stipulated  uses; 

•  Warning  to  keep  product  out  of 
reach  of  children; 

•  Statement  prohibiting  the  grazing  of 
animals  raised  for  human  consumption 
on  land  where  the  product  is  appUed; 

•  Statement  prohibiting  the  use  of 
crops  as  feed  for  animals  raised  for 
human  consumption;  and 

•  Statement  that  compliance  with  the 
instructions  on  the  label  or  information 
sheet  will  constitute  compliance  with 
section  405(e)  of  the  CWA. 

Provided  the  label  instructions  are 
followed.  EPA  believes  that  the 
pollutant  concentrations  in  Table  4 


adequately  protect  human  health  and 
the  environment.  Except  for  the 
pathways  involving  the  raising  of 
animals  for  human  consumption,  the 
drinking  of  ground  water  from  wells  that 
might  become  contaminated,  and  the 
inhalation  of  volatile  organic 
compounds,  EPA  has  examined  all 
possible  pathways  dirough  which  a 
pollutant  might  reach  an  individual,  a 
plant,  or  an  animal.  The  numerical  limits 
in  Table  4  reflect  the  pathway  that 
establishes  the  most  stringent  pollutant 
concentration. 

A  statement  prohibiting  the 
application  of  the  product  on  frozen, 
snow-covered,  or  flooded  land  is 
specified  to  preclude  product  run-off 
into  a  nearby  river,  stream,  or  lake. 
Unlike  the  requirement  in  Subpart  B, 
this  is  an  absolute  prohibition.  It  would 
be  impossible  for  all  who  use  the 
product  to  demonstrate  that  if  the 
sewage  sludge  is  applied  to  frozen 
snow-covered,  or  flood  land,  that  the 
sewage  sludge  would  not  reach  a  river, 
stream,  or  lake. 

Statements  prohibiting  animals  raised 
for  human  consumption  irom  grazing  on 
pastures  or  feeding  on  crops  grown  on 
soil  to  which  sludge  has  been  applied 
are  included  because  of  the  tendency  of 
some  of  the  pollutants  to  bioaccumulate 
in  the  food-chain.  As  mentioned  above, 
the  Agency  is  requesting  comment  the 
need  to  assume  that  animals  will  be 
raised  for  human  consumption  in  the 
D&M  scenario  and  to  revise  the  numeric 
limits  accordingly. 

EPA  is  proposing  that  the  labels 
include  warnings  to  keep  the  product 
out  of  the  reach  of  children.  Over  a 
period  of  time,  eating  significant 
amounts  of  undiluted  sewage  sludge  out 
of  the  bag  could  adversely  affect  young 
children.  As  described  elsewhere  in  the 
preamble,  the  Agency  modeled 
inadvertent  sludge-soil  mixture 
ingestion  in  young  children  (ages  1 
through  5).  The  Agency  did  not  model 
the  ingestion  of  pure  sludge  of  young 
children  because  either  the  applier  or 
natural  processes  are  expected  to  mix 
the  sludge  product  with  the  soil. 
Therefore,  the  Agency  believes  that  the 
warning  on  the  label  should  provide 
adequate  protection  for  young  children. 

The  Agency  is  requiring  that  the 
labels  or  information  sheets  state  the 
proper  amount  of  the  sewage  sludge  to 
use  because  of  (1)  the  requirement  that 
sewage  sludge  not  be  applied  in  excess 
of  the  nitrogen  requirements  of  the 
vegetation  and  (2)  the  correlation 
between  the  pollutant  concentrations 
and  the  annual  whole  sludge  or  product 
application  rate  described  above.  The 
instructions  should  be  in  terms  that  an 
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avemsB  hudiwMhnl  wooh)  nnderatanil. 
For  exampltv  if  ths  product  i«  aiilhanze«t 
to  be  applied  at  aa  ajunial  product 
appbcatiofi  rate  ef  IS  metric  tons  per 
hactan.  the  pliraw.  "307  ponnde  per 
thoHemd  aqaare  feet  pet  year",  stated 
on  the  label  an  thriafaoMtion  sheet 
would  be  moce  naderstaBdable  and 
more  likely  to  be  Eollodied. 

Products  with  higher  polhitant 
coocentrationa  must  be  applied  at  lower 
annual  application  rates.  QuestJaaa 
have  been  raised  whether  a  heoeownier 
would  follow  a  label  if  the  rate  ie  limited 
to  one  metnc  ton  per  hectare  (Lc  20.S 
pounds- per  1000 square  feet) or  evesS 
metric  tans  per  hectare  (i.e;.  102.4 
pounds  per  1000  square  feet).  Soow 
believe  that  a  homeowner  might  not 
apply  the  product  at  very  low  sates  on 
the  assumption  that  the  sewage  sludge 
would  not  provide  safiidentautrient 
and  soil  conditioning  propertie»at  s«ch 
low  rates.  If  the  pracUict  were  applied  at 
higher  rates,  the  application  mte  would 
exceed  tiie  authorised  pollutant 
concentrations  in  Table  4>Tbe  Agency  is 
seeking  comment  oa  whether 
instructions  for  lower  application  rates 
are  Bkely  to  be  followed  and  whether 
the  pollutant  conceatratioos  should  start 
at  a  higher  annual  whole  sludge  or 
product  application  rate,  such  a»10 
metHc  tons  per  hectare  (j^..  205  pounds 
per  lODO  square  feet). 

Pathegea  and  Vector  AMraetimt 
Redvetioa  (§  5033i) 

Sewage  shtd^  that  is  (fistfibutfed  and 
marketed  is  likely  to  be  handled  by  the 
generaf  public  without  protecthre 
clothing  or  applied  where  pabhc  access 
cannot  be  restricted.  In  addition,  frnitv 
and  vegetabilee  are  likely  to  be  planted 
inunediately  aftfer'the  product  is  appiietf 
to  the  SOIL  Tnerenre.  aH  sewage  sludge 
tnat  IS  QxSti'iDuteu  sntf  DiaiiietBu  nntet 
meet  the  Class  A  pathogen  reduction 
requirement  in  f  5SB;J2(a).  As  prerjomly 
explained^  Claee  A  patfMgen  rednetioa 
reqaii'es  that  pathogenic  bacteria. 
aninMr  viiuausi.  protoaoa.  and  hefaaintb 
ova' be  reduced  betew  levels  of. 
deteefion.  Class  A  requirements  na^ 
also  be  met  if  the  Heatment  processes 
raise  the  temperature  of  the  sewage 
sludge  to  53  degrees  Celsiae  and  redVice 
the  fiscal  eallform  and  fecal  stBeplDOoeei- 
in  the  treated  sewage  sludge  to  lesa  tikan 
100  per  gran  of  volatile  swspendbd 
solidK- tW  vector  attaactfaa  redtettev 
re«|Mireatent»  ate  outlined  ia  I503.S3. 

EPA  ift  paepeaiag  that  the  treotnent 
work»  tna*  the  shidge  t»  meet  the 
requiresHBls  fbr  Claaa  A  palfaogsa 
redactkm  and  vector  attfcaetion 
reductiaR  befate  diattibating  the  sewage 
sludge  la  tittpobttBor  ti»a  distfbotoR 
The  psocnsecs  needed  to- comply  wid» 


these  requirenents  are  part  of  the 
treatment  works'  processes  and  are  the 
responsibility  of  the  treatment  works. 

Monitoriag,  Record  Keeping,  and 
Reports  503.81  and  503.83} 

Section  50S.83  requires  that  prior  to 
distributing  or  marketing  their  sewage 
slud^,  treatment  works  determine  firom 
a  representative  sample  of  the  sewage 
sludge  dw  pollutant  concentrations  and 
nitrogen  content  in  order  to  calculate  the 
annual  whole  sludge  application  rate. 
Depending  on  the  frequency  with  which 
treatment  vrorks  distribute  a  stock  pile 
of  sewage  sludge  to  the  public  or  to 
distributors,  the  moaitoring  may  take 
pibce  at  more  freqrient  intervals  than 
those  bi  i  S03.8T(c).  Therefore,  treatment 
works  may  have  to  hold  the  sludge  until 
the  representattva  sample  can  be 
analyzed  If  fte  distribution  of  sewage 
sludge  takes  pface  at  less  frequent 
intervals  than  Specified  hi  }  509.8f(ct. 
bvalment  works  must  monitor  their 
sewage  sludge  at  the  intervals  specified 
in  8  5B8.n(e).  Treatment  works  also 
must  monitov  die  sewrage  shid^e  to 
determine  compliance  with  Class  A 
pathogen  reduction  and  vector 
tfttractioii  reduction  requireaients  prior 
to  distribationk. 

ft  the  ti  eaiment  work  Is  not  the 
distributor,  the  distribittor  must  monitor 
the  product  for  the  polhitants  in  Table  4. 
The  disfributoi  must  then  calculate  the 
annual  product  application  rate  on  the 
basis  of  the  poQtitant  concentlrations  in 
the  product  and  phice  the  annual 
prodoct  apphcation  rate  on  the  label  or 
infbnnatioo  sheet. 

The  perfbrmance  agreement  with  the 
distributor  contains  the  infoimation 
identical  to  that  which  treatment  woriu 
must  keep  to  meet  the  record  keeping, 
requirements  in  |  S09.83(b)  and  the 
reports  required  under  |  SOS^Stc).  If  the 
treatment  work  distributes  and  markets 
the  sewage  sluti^,  the  treatment  work  is 
likely  to  keep  these  records  and  will  be 
reqiiired  to  do  so  under  the  provisions  in 
IS  S03.83(b)i  and  S03.a3(c), 

The  Agency  is  proposing  tetentioBr  of 
records  for  5  years,  ^  record  retention 

requirement  included  in  the  State      

program  manageoaent  regulation  (40  CFR 
Part  501).  The  Agency  also  considered  3 
yeass.  Comment  ia  solicited  on  the 
period  of  time  that  the  Agency  should 
require  that  treatment  woaks  retain, 
records  if  their  sewage  sludge  is 
distributed  and  marketed. 

MbnefiBs  (Sabparl  B) 

Applicability  (f  503*401 

The  reqmenwnts  contained  in  this 
proposal  apply  t»landfi)fe  receiving 
only  sewage  sladge  ^monefitts)  and  to 


any  person  who  disposes  of  sewage 
shif^  ift  a  monoRH.  A  monofill  is  an 
area  of  land  (i.e..  a  landfill)  that  contains 
one  or  more  units  accepting  only  sewage 
sludge.  These  unita  are  covered  by 
suitable  material  at  the  end  of  cadi 
operating  day  or  at  more  frequent 
intervals.  EPA  has  identified  4g 
monofills  (see  Regulatory  impact 
Analysis)  and  estimates  that  just  over 
100,008  dry  metric  tons  out  of  the 
approximately  8  million  dry  metric  tons 
of  the  total  sewage  sludge  generated,  is 
disposed  of  in  monofills. 

A  much  larger  percentage  of  the 
sewage  sludge  generated  (ix.,  41  percent 
or  3.2  million  dry  metric  tons)  is 
disposed  of  with  municipal  solid  waste 
in  6,700  MSWLFs.  Sewage  sludge 
typically  represents  five  percent  of  the 
total  waste  indiese  landRlls. 

Under  the  joint  authority  of  Sections 
4004  and  4010  of  RCRA  and  section 
405(d)  of  the  CWA.  the  Agency 
proposed  requirements  for  MSWLFs  that 
apply  to  sewrage  sludge  that  is  placed  in 
dtese  hndfiOs  (see  53  PR  33314,  August 
30, 1968).  The  Agency  adopted  this 
approach  fbr  the  reasons  discussed  bi 
Subpart  A  of  this  part  of  d)e  preamble. 
Treatment  works  using  a  M5WLF  to 
dispose  of  their  sewage  riudge  must 
ensure  that  their  sewage  is  non- 
hasardous  md  passes  die  Paint  Filter 
Liquid  Test  They  nnist  also  send  their 
sewage  sladge  to  State-permitted 
fadlites.  If  these  requirements  are  met. 
treatment  works  will  be  in  comphance 
arith  section  405(e)  of  the  CWA. 

Specialized  Definitions  f§ 503.31  f 

Class  I.  Class  II.  And  Class  III  Ground 
Water 

In  August  1864.  EPA  issued  its 
Ground- Winter  ftDteetion  Stratfegy 
(Reference  number  36)  to' set  out  a 
policy  framework  for  enhancing- ground-r 
water  protection  e^rts  by  EPA  and  the 
States.  Ita  December  1886(  die  Agency 
released  dmft  "Guidelines  for  Ground- 
Water  ClassificatioD  Under  the  EPA 
Grouad-Water  ProtectioR  Strategy" 
(Reference  number  53).  The 
classification  guidelines  provide  the 
procedures  for  iaiplementing  the 
Strategy  and  can  be  used  ia 
differentiattag  classes  of  ground  water 
based  on  use.  value  to  society,  and 
vulnerability  of  the  ground  water  to 
contamination.  In  developing  the 
definitions  of  Class  L  Class  n,  and  Dass 
in  ground  water  in  today's  proposal,  the 
Agency  used  the  guidelines  as  the  basis 
of  tfie  definitions: 

Ct&ss  I  ground  water  is  deflned  as  an 
existing  scarce  of  drinking  water  or 
unusually  high  value  that  is  vulnerable 
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to  contamination  and  is  either 
irreplaceable  as  a  source  of  drinking 
water  for  substantial  numbers  of  people 
or  is  ecologically  vital  (i.e..  habitat  for 
rare  or  endangered  species).  Class  U 
ground  water  includes  all  non-Class  I 
ground  water  that  is  currently  used  for, 
or  is  potentially  available  for.  drinking 
water.  Class  III  ground  water  is  not  a 
source  of  drinking  water  because  the 
groimd  water  has  one  or  more  of  the 
following  characteristics:  (1)  The 
concentration  of  total  dissolved  solids 
(TDS)  is  greater  than  or  equal  to  10,000 
milligrams  per  liter  (mg/l);  (2)  the 
concentration  of  pollutant(s)  exceeds 
the  drinking  water  standardfs)  and 
cannot  be  cleaned-up  using  treatment 
methods  reasonably  employed  in  pubhc 
water  systems;  and  (3)  ^e  yields  are 
insufficient  to  meet  the  needs  of  an 
average  household  (150  gallons  per  day). 

As  explained  later  in  this  subpart  of 
the  preamble,  the  pollutant  limits  and 
the  way  in  which  the  pollutant  limits  are 
calculated  depend  on  the  class  of 


ground  water  under  the  monofilL 
Therefore,  in  accordance  with  the 
definitions  in  S  503.31  (b).  (c).  and  (d). 
owners  or  operators  must  document  the 
class  of  pound  water  underljring  the 
monc^IL 

In  the  Spring  of  1988,  the  Agency 
conducted  a  probabflity  analysis  of  the 
classes  of  groand  water  under  the  49 
current  active  monoRlls.  For  each 
monofill  site,  the  analysis  estimated  the 
probabihty  that  a  monofill  woidd  be 
located  over  a  Class  I.  Class  II,  and 
Class  III  ground  water  (Reference 
number  54). 

All  ground  water  underlying  the 
monofills  was  estimated  to  have  an  82 
percent  probability  of  being  designated 
as  Class  II.  Fourteen  monofills  had  a  16 
to  18  percent  probability  of  lying  over 
gnnmd  water  designated  as  Class  I. 
Only  two  monofills  had  any  probability 
of  lying  over  ground  water  designated  as 
Class  nLThese  nMinofiDs  woold  be  over 
ground  water  that  is  not  currently  being 
used  as  a  source  of  drinking  water.  The 


probability  analysis  was  conducted  as 
part  of  the  Agency's  effort  to  assess  the 
impact  of  the  rule  on  existing  facilities. 
It  was  not  intended  to  replace  State  and 
local  site-spedfic  classifications  of  the 
gronad  water  underlyiog  each  sludge 
monofill. 

Lateral  Expansion 

The  Agency  has  defined  lateral 
expansion  to  mean  a  horizontal 
expansion  of  a  sev^-age  sludge  unit 
boundary  (see  Figure  IX-D.l).  A  sewage 
sludge  unit  is  an  area  of  land  within  a 
monofill  in  which  only  sewage  sludge  is 
placed  and  where  the  sewage  sludge  is 
covered  with  suitable  material.  Under 
today's  proposal,  lateral  expansions  are 
treated  as  new  units  and  must  meet  the 
requirements  applicable  to  new  units. 
Any  area  of  an  existing  unit  that  has  not 
received  waste  by  the  effective  date  of 
this  rule,  but  later  receives  wiste  is  a 
lateral  expansion. 
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FiguralX-0.1 

SEWAGE  SLUDGE  MONOFILL 
AND  SEWAGE  SLUDGE  UNIT 
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Sewage  sludge  monofil 


General  Requirements  For  Monaf ills 
(§503.32) 

Section  503.32(a)  prohibits  the 
disposal  of  sewage  sludge  in  a  monofill 
unless  the  requirements  of  the  si^part 
are  met.  In  addition  to  the  other 
requirements,  owners  or  operators  of 
monofills  must  obtain  an  NPDES  permit 
for  any  discharge  from  the  monofill  (i.e., 
the  collection  and  discharge  of  run-off 
from  the  monoRll). 

Requirements  For  Ground- Water 
ClassiHcation     ^ 

EPA  is  proposing  in  §  503.32(c)  that 
owners  and  operators  document  the 
class  of  ground  water  underlying  the 
monofill,  in  accordance  with  the 
deHnitions  of  ground  water  discussed 
above.  The  dociunentation  should  be 
confirmed  by  the  appropriate  State 
authority  as  accurately  representing  one 
of  the  classes  of  ground  water  in 
§  503.31  (b),  (c).  or  (d)  and  as  consistent 
with  the  way  that  the  State  has 
classified  or  would  classify  the  ground 
water. 

"The  Guidelines  for  Ground-Water 
Classification  Under  the  EPA  Ground- 
Water  Protection  Strategy"  (Reference 
number  53),  is  an  important  resource  to 
consult  in  determining  the  class  of 
ground  water  under  a  monofill.  Prior  to 
initiating  efforts  to  classify  the  ground 
water  under  a  particular  monofilL  EPA 
recommends  that  owners  and  opoators 
consult  with  the  appropriate  State 
agencies. 

Threatened  Or  Endangered  Species 

Monofills  should  not  be  located  whoe 
they  would  cause  or  contribute  to  the 
harm  of  a  threatened  or  endangerd 
species  of  plant  fish,  or  wildlife.  Care 
also  should  be  taken  to  ensure  that 
monofills  do  not  result  in  the  destruction 
or  adverse  modification  of  the  critical 
habitat  of  such  a  species.  This  provision 
is  carried  forward  from  40  CFR  257.3-2 
to  ensure  that  the  disposal  of  sewage 
sludge  is  conducted  in  an 
environmentally  reqxmuble  manner. 

Requiremmts  For  Monofills  In 
Floodplains 

in  I  503.32(e),  EPA  is  proposing  that 
new  and  existkig  momrfills  located  in  a 
100-year  floodplain  ^all  not  restrict  the 
flow  of  the  base  flood,  reduce  the 
temporary  watn  storage  capacity  of  the 
floodplain,  or  result  in  a  washout  of 
solid  waste  that  would  pose  a  hazard  to 
human  health  and  the  environment 
Today's  proposal  would  allow  new  and 
existing  monofills  to  be  located  in  a  100- 
year  floodplain  only  if  the  monofills  can 
be  designed  and  operated  to  protect 


human  health,  wildlife,  or  land  or  water 
resources. 

This  requirement  may  be  necessary  to 
ensure  adequate  protection  of  human 
healdi  and  die  environment  fitMn 
sewage  sludge  placed  in  monofills. 
Floods  can  damage  or  undermine  the 
structural  integrity  of  m<mofills  causing 
release  and  dispersion  of  pollutants. 
Pollutant  limitations  were  derived  based 
upon  an  assumption  of  stmctival 
integrity  of  the  monofiU.  Additiooally. 
the  model  developed  to  derive 
limitations  accounts  for  normal  rainfall 
but  does  not  account  for  the  transport  of 
pollutants  resulting  from  the  immersion 
of  the  monofill  by  a  flood. 

Disposal  of  sewage  sludge  in 
floodplains  may  have  significant 
adverse  impacts.  If  the  monofill  is  not 
adequately  protected  from  washout 
wastes  may  be  carried  by  flood  waters 
fiom  the  site,  causing  water  quality 
criteria  to  be  exceeded  downstream. 
Filling  in  the  floodplain  may  restrict  the 
flow  of  flood  waters,  causing  greater 
flooding  upstream,  or  may  cause  more 
rapid  movement  of  flood  waters 
downstream,  resulting  in  hi^er  flood 
levels,  greater  flood  damage,  and  greater 
risk  to  human  health  and  die 
environment 

Owners  and  operators  should  use 
flood  insurance  rate  maps  (FIRMS) 
developed  by  the  Federal  Emergency 
Management  Agency  (FEMA)  to 
determine  whe&er  a  unit  is  located  in 
the  100-year  floodplain.  FEMA  has 
developed  maps  for  approximately  99 
percent  of  the  flood-prone  communities 
in  the  United  States.  These  maps  can  be 
obtained  at  no  cost  fiom  the  FEMA 
Flood  Map  Distribution  Center,  6930  (A- 
F),  San  Tomas  Road.  Baltimore, 
Maryland.  21227-6227.  In  areas  of  the 
country  where  FIRMs  are  not  available, 
other  sources  of  information  include  the 
U.S.  Army  Corps  of  Engineers,  the  Soil 
Conservation  Service,  the  National 
Oceanic  and  Atmospheric 
Administration,  the  U.S.  Geologic 
Survey,  the  Bureau  of  Land 
Management  the  Bureau  of 
Reclamation,  die  Tennessee  Valley 
Authority,  and  State  and  local  flood 
control  agencies. 

If  the  monofill  is  expected  to.  or  does, 
restrict  the  flow  of  the  100-year  flood 
and  the  water  storage  capacity  of  the 
floodplain,  die  monofill  may  not  be 
located  in  the  floodplain  and  must  close 
within  one  year  of  the  date  this  rule  is 
promulgated,  in  accordance  with 
f  503.32(1). 

These  location  and  dosure 
requirements  should  safeguard  the  100- 
year  flood  flow  and  water  storage 
capacity  of  the  floodplain  from  problems 
related  to  the  location  of  a  monofill. 


Other  Agency  regulations  allow 
activities  and  facilities  in  100-year 
floodplains  if  precautions  have  been 
taken  to  prevent  washout  (see  40  CFR 
Part  257, 40  CFR  Part  284,  and  proposed 
40  CFR  Part  258).  The  Agency  is 
soliciting  comment  on  its  proposal  to 
prohibit  monofills  in  the  100-year 
floodplain  if  the  monofill  does,  or  is 
likely  to,  restrict  the  flow  of  a  100-year 
flood. 

Requirements  for  Monofills  Near 
Airports 

In  today's  proposal  S  503.32(f) 
specifies  appropriate  distances  between 
monofills  and  airports.  Monofills  kx:aied 
within  10.000  feet  of  airports  handling 
turbine-powered  aircraft  and  within 
5.000  feet  for  airports  handling  aircraft 
powered  by  piston  engines  must  not 
attract  birds  that  could  pose  a  hazard  to 
aircraft  The  proposed  requirement  is 
included  because  monofills  may  receive 
putresdble  wastes  which  attract  birds 
despite  requirements  for  daily  cover. 
The  birds  may  present  a  significant  risk 
of  collisions  writh  aircraft  The  distances 
specified  are  designed  to  meet  the 
requirements  of  the  Federal  Aviation 
Administration  (FAA)  Order  5200.5. 
"FAA  Guidance  Concerning  Sanitary 
Landfills  on  or  near  Airports"  (October 
6. 1974).  This  states  that  solid  waste 
disposal  facilities  "may  be  incompatible 
with  safe  fli^t  operations"  when 
located  near  an  airport.  The  distances 
derived  from  FAA  Order  5200.S  are 
based  on  the  fact  that  more  than  62 
percent  of  aU  bird  strikes  occur  below 
altitudes  of  500  feet  (150  meters)  aiui 
that  aircraft  generally  are  below  this 
altitude  withLi  the  distances  specified. 

EPA  recommends  that  owners  and 
operators  of  mmofills  consult  with  the 
U.S.  Fish  and  Wildlife  Service  <»  the 
appropriate  State  agency  to  determine 
whether  ^lecific  facUities  pose  a  hazard 
to  aircraft  from  birds.  Where 
approfmate.  this  determination  should 
be  made  in  consultation  with  the  FAA. 
as  well  as  with  the  owners  and 
operators  of  near-by  airports.  Waste 
disposal  within  the  specified  distances 
may  continue  if  the  owner  or  operator 
can  demonstrate  that  the  operation  does 
not  increase  the  risk  of  bird  and  plane 
collisioos. 

Requirements  for  Monofills  in  Seismic 
Zones 

Section  503.32(g)  of  today's  proposal 
would  require  that  sewage  sludge  tmits 
in  a  moTH^ll  located  within  a  seismic 
zone  be  designed  and  built  to  resist  the 
maximum  ^tnind  motion.  Seismic  zones 
are  defined  as  areas  having  a  ground 
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motion  greater  than  or  equal  to  0.10 
gravities. 

Maps  depicting  the  potential  seismic 
activity  across  the  United  States  at  a 
constant  probability  have  been  prepared 
(U.S.  Geological  Survey  Open-File 
Reports  82-1033).  The  maps  show  that 
certain  portions  of  the  country  have 
higher  levels  of  seismic  hazard  than 
other  areas.  For  example,  portions  of  the 
eastern  United  States  have  higher  levels 
of  seismic  hazard  than  portions  of  the 
western  United  States. 

EPA  is  proposing  that  sewage  sludge 
units  of  monofills  located  in  seismic 
zones  be  built  to  withstand  the 
maximum  ground  motion  because 
ground  motion  could  cause  cracks  in 
foundations  or  the  collapse  of  structures. 
Studies  indicate  that  ground  motion 
resulting  from  earthquakes  without 
associated  surface  faulting  has  been 
found  in  some  cases  to  be  two  or  three 
times  that  associated  with  quakes  with 
faulting  (Reference  number  74).  The 
appropriate  peak  ground  acceleration  on 
which  to  base  the  design  of  the  sewage 
sludge  unit  may  be  determined  from 
regional  studies  and  site-specific 
analyses.  Designs  appropriate  for  the 
peak  ground  acceleration  should  be 
approved  by  EPA. 

Requiring  sewage  sludge  units  of 
monofllls  to  be  built  to  «vithstand  the 
maximum  ground  motion  is  consistent 
with  other  Agency  rules.  However,  the 
Agency  is  soliciting  comment  on 
whether  to  prohibit  the  location  of 
monoBlls  in  seismic  zones. 

Requirements  for  Landfills  Near 
Holocene  Faults 

In  S  503.32(h),  EPA  is  proposing  to 
prohibit  the  siting  of  sewage  sludge 
units  of  monofills  in  locations  wimin  00 
meters  (200  feet]  of  faults  that  have  had 
displacement  in  Holocene  time.  The 
Holocene  is  a  geologic  time  unit,  known 
as  an  epoch,  that  extends  from  the  end 
of  the  Pleistocene  to  the  present 
(approximately  the  last  11,000  years.) 

Earthquakes  present  a  threat  to  public 
safety  and  welfare  in  many  areas  of  the 
United  States.  Damage  and  loss  of  life  in 
earthquakes  occur  from  surface 
displacement  along  faults  (surface 
faulting)  and  ground  motion  (shaking), 
as  well  as  secondary  effects  of  the 
shaking,  such  as  ground  or  soil  failure. 
Today's  proposal  is  designed  to  protect 
facilities  from  deformation  (i.e.,  bending 
and  warping)  and  displacement  (i.e.,  the 
relative  movement  of  any  two  sides  of  a 
fault  measured  in  any  direction)  of  the 
earth's  surface  that  occurs  when  the 
fault  moves.  If  a  facility  is  located  near 
a  fault,  containment  structures  (i.e., 
liners,  leachate  collection  systems,  and 
final  covers)  may  be  inadequate  to 


prevent  release  of  sewage  sludge  during 
an  earthquake.  The  Agency  is  proposing 
that  monofills  now  located  within  60 
meters  (200  feet)  of  a  Holocene  fault 
close,  in  accordance  with  {  503.32(1). 
within  1  year  of  promulgation  of  this 
rule. 

Holocene  faults  are  designated  in  this 
proposal  because  geologic  evidence 
indicates  that  faults  that  have  moved  in 
recent  times  (i.e..  during  the  last  11,000 
years)  are  the  ones  most  likely  to  move 
in  the  future.  Faults  that  have  moved  in 
Holocene  time  are  easier  to  identify  and 
date  in  the  field  than  older  faults 
because  this  epoch  produced 
recognizable  geological  deposits.  The 
U.S.  Geological  Survey  mapped  the 
location  of  Holocene  faults  in  the  United 
States  in  1978  (Reference  number  74).  ^ 
Maps  of  identified  Holocene  faults  in 
the  United  States  also  are  available 
from  the  States  of  California  and 
Nevada. 

EPA  is  prohibiting  sewage  sludge 
units  of  monofills  within  60  meters  of  a 
Holocene  fault  because  studies  suggest 
that  most  deformation  takes  place 
within  this  distance.  The  effects  of 
deformation  drop  off  rapidly  as  distance 
from  the  fault  increases.  The  farther 
away  the  monofill  is  from  the  main  fault, 
the  less  likely  it  will  be  to  be  affected  by 
deformation.  EPA's  definition  of  "fault" 
(see  {  503.31(i))  includes  main,  branch, 
or  secondary  faults.  This  definition 
includes  faults  that  appear  at  the 
surface  and  those  that  do  not  have 
surface  expression  (including  the  small 
fault  planes  associated  with  surface 
faults).  The  60-meter  setback  would  be 
measured  from  any  surface  or 
subsurface  fault,  thus  giving  ample 
protection  against  the  effects  of 
deformation. 

Today's  proposal  differs  from  the 
proposed  requirements  of  40  CFR  258.13 
in  that  closure  of  existing  MSWLPs  is 
not  required  for  those  landfills  located 
in  fault  areas,  although  new  units  are 
prohibited  from  being  sited  in  these 
areas.  EPA  does  not  have  sufficient 
information  to  justify  allowing  existing 
sewage  sludge  units  to  remain  open 
while  prohibiting  the  siting  of  new 
monofills  or  sewage  sludge  units  in 
these  areas. 

Requirement  For  The  Location  Of 
Monofills  In  Stable  Areas 

EPA  is  proposing  that  monofills  be 
located  in  areas  having  adequate 
support  for  the  structural  components  of 
the  sewage  sludge  units  ({  503.32(i)). 
Locating  monofills  in  unstable  areas  is 
inappropriate  because,  if  the  soil 
subsides,  damage  to  the  monofill  may 
cause  extensive  environmental  damage 


and.  potentially,  adverse  human  health 
effects. 

To  determine  if  an  area  is  unstable,  » 
the  following  factors  should  be 
considered:  (1)  Soil  conditions  that 
cause  significant  differential  settling:  (2) 
geologic  or  geomorphologic  features 
such  as  areas  prone  to  mass  movement, 
Karst  terrains,  or  fissures:  (3)  surface 
areas  weakened  by  withdrawal  of  oil. 
gas,  or  water  and  (4)  other  features  that 
historically  have  indicated  that 
protective  measures  cannot  be  designed 
to  withstand  a  natural  event  such  as  a 
volcanic  eruption.  A  detailed  description 
of  unstable  areas  is  contained  in  the 
'Technical  Support  Document: 
LandfiUing  of  Sewage  Sludge" 
(Reference  number  58). 

EPA  has  not  tried  to  delineate  all 
potential  unstable  areas.  Rather,  EPA 
believes  that  owners  or  operators,  in 
conjunction  with  the  permitting 
authority  and  on  a  case-by-case  basis, 
will  make  determinations  on  the 
stability  of  an  area  and  on  the 
appropriateness  of  an  area  for  a 
monofill.  The  Agency  has  proposed  a 
similar  requirement  for  MSWLFs  and  is 
considering  such  a  requirement  in  its 
revisions  to  the  hazardous  waste  landfill 
regulation. 

Section  503.32(1)  requires  closure  of 
sewage  sludge  units  of  monofills  that 
are  located  in  unstable  areas  within  1 
year.  This  differs  from  the  proposed 
requirements  for  MSWLFs  (40  CFR 
25&15)  in  that  closure  of  existing 
MSWLFs  in  unstable  areas  is  required 
within  5  years  of  the  effective  date  of 
rule.  This  period,  however,  may  be 
extended  by  the  State  after  considering 
the  availability  of  alternative  disposal 
capacity  and  the  potential  risk  to  human 
health  and  the  environment.  Such  a 
consideration  is  allowed  under  the 
"practicable  capability"  language  of 
RCRA,  while  the  CWA  has  no  such 
provision.  In  addition,  the  CWA  requires 
compliance  within  1  year  of  the  effective 
date  of  the  regulations.  For  these 
reasons,  the  requirements  in  today's  rule 
differ  fit)m  those  in  40  CFR  258.15, 

Prohibition  of  Monofills  In  Wetlands 

Section  503.32(j)  includes  a  provision 
to  prohibit  the  location  of  sewage  sludge 
units  of  monofills  within  the  perimeter 
of  wetland  areas.  Wetland  areas  are 
defined  as  those  "areas  that  are 
inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
under  normal  circumstances  do  support, 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  include,  but  are 
not  limited  to.  swamps,  marshes,  bogs. 
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and  similar  areas"  (see  40  CFR  Part  230). 
Wetland  maps  are  available  from  the 
U.S.  Fish  and  Wildlife  Service. 

Constructing  sewage  sludge  units, 
essentially  a  fill  operation,  has  the 
potential  for  causing  significant 
environmental  damage  in  a  wetland. 
Such  damage  cannot  be  restored 
because  of  the  complexities  and  fragility 
of  the  wetland  ecosystem.  In  40  CFR 
Part  258,  new  facilities  are  allowed  in 
wetlands  provided  very  strict 
demonstrations  are  made.  The 
Congressional  directive  in  Section  4010 
of  RCRA.  as  amended,  allows  EPA  to 
consider  the  "practicable  capability"  of 
owners  and  operators  of  facilities  that 
may  receive  household  hazardous  waste 
or  small  quantity  generator  waste  in 
determining  the  standards  to  be  set.  The 
CWA  has  no  such  statutory  authority  for 
the  sewage  sludge  reuse  and  disposal 
standards. 

The  Agency  has  identified  wetlands 
protection  as  a  top  priority  and,  since 
the  proposal  of  the  Part  258 
requirements,  has  under  consideration 
the  prohibition  of  all  landfill  operations 
in  wetlands.  The  Agency  believes  more 
appropriate  locations  may  be  found  fat 
the  siting  of  monofills.  Section  503.32(1) 
requires  sewage  sludge  units  of 
monofills  located  in  wetlands  to  close 
within  1  year.  We  invite  comment  on  the 
appropriateness  of  this  prohibition. 

Requirement  For  Water  Collection  And 
Discharge 

Section  503.32(k)  requires  the 
collection  and  discharge  of  the  volume 
of  water  from  the  24-hour,  25-year  storm 
event,  in  accordance  with  an  applicable 
NPDES  permit.  The  Agency  is  proposing 
this  requirement  to  ensure  that  the 
pollutants  in  the  runoff  from  sewage 
sludge  units  in  a  monofill  are  collected 
and.  if  appropriate,  treated  in 
accordance  with  an  NTOES  permit 
Control  of  surface  runoff  may  be 
accomplished  by  (1)  minimizing  water 
that  enters  the  active  sewage  sludge 
units  of  the  facility  (run-on  controls).  (2) 
minimizing  the  size  and  number  of 
active  sewage  sludge  units  in  a  monofill. 
(3)  preventing  the  disposal  of  sludge 
with  low  solids  content,  and  (4) 
collecting  and  managing  the  runoff. 
Today's  proposal  only  requires  the 
collection  and  management  of  the 
runoff. 

The  Agency  chose  the  25-year  storm 
as  the  design  parameter  to  be  consistent 
with  the  requirements  for  hazardous 
waste  landfills  in  40  CFR  264.301(g)  and 
the  proposed  requirement  in  40  CFR 
2S8.26(a)(2).  Both  of  these  provisions 
require  the  active  portions  of  the  landfill 
to  he  protected  from  the  peak  discharge 


of  a  25-year  storm.  Twenty-seven  States 
require  runoff  controls  for  their  landfills. 

EPA  is  requesting  information  on 
problems  that  communities  may  have 
encountered  with  locating  monofills  in 
areas  subject  to  more  frequent  fiooding 
(e.g.,  in  5-  or  10-year  fioodplains)  and 
whether  the  Agency  should  consider 
prohibitng  or  restricting  the  location  of 
monofills  in  areas  of  frequent  fiooding. 

The  Agency  also  considered  requiring 
run-on  controls  to  prevent  fiow  onto  the 
active  portion  of  the  landfill  during  the 
peak  discharge  from  a  base  flood,  as  is 
required  in  40  CFR  258.26(a)(1).  Such 
controls  minimize  both  the  generation  of 
leachate  and  the  volume  of  runoff  which 
must  be  collected. 

Rainfall  and  the  generation  of 
leachate  is  considered  in  the  exposure 
assessment  model  for  calculating  the 
pollutant  concentrations  for  disposing  of 
sludge  in  monofills.  Since  leachate 
generation  is  already  taken  into  the 
pollutant  limits,  a  requirement  for  run-on 
controls  is  unnecessary.  While  run-on 
controls  do  minimize  runoff,  the  decision 
on  how  to  meet  the  standard  is  left  to 
the  owner  or  operator  of  each  treatment 
woik.  EPA,  therefore,  rejected  this 
requirement  as  redundant  Comments 
are  requested  on  the  advisability  of 
requiring  run-on  controls  in  addition  to 
controls  of  surface  water  nuurff. 

Closure  Requirements 

Section  503.32(1)  requires  that  existing 
sewage  sludge  units  located  widiin  60 
meters  of  a  fault  or  stress  fractures  that 
have  had  displacement  in  Holocene 
time,  located  in  unstable  areas,  or 
located  in  wetland  areas  close  within  1 
year  of  the  effective  date  of  this  rule. 
This  requirement  is  necessary  because 
section  405(d)(2)(D)  of  the  CWA  requires 
compliance  with  these  rules  within  1 
year  of  their  promulgation. 

Closure  Plan 

Section  503.32(m)  of  today's  proposal 
requires  that  owners  or  operator  prepare 
a  written  closure  plan  for  each  sewage 
sludge  unit  that  will  need  to  be  closed. 
The  closure  plan  is  necessary  to  ensure 
that  owners  or  operators  have 
considered  and  planned  for  the 
necessary  activities  (e.g.,  the  type  of 
final  cover,  the  cover  maintenance,  gas 
venting,  and  public  access  controls)  to 
close  die  sewage  sludge  unit  in  a 
manner  that  will  continue  to  protect 
human  health  and  environment  The 
final  cover  must  be  designed  to 
minimize  volatilization  of  pollutants, 
settling,  subsidence,  erosion,  or  other 
events  and  prevent  runoff  from,  or  other 
damage  to.  the  final  cover.  Although  the 
Agency  believes  the  numerical  limits 
and  management  practices  required  in 


today's  proposal  are  adequate  to  protect 
human  health  and  the  environment  the 
requirement  for  a  closure  plan  ensures 
continued  human  health  and 
environmental  protection,  particularly 
for  monofills  receiving  sewage  sludge 
before  the  promulgation  of  today's 
requirements. 

Today's  proposal  for  a  closure  plan 
requires  that  the  final  cover,  gas  venting, 
and  public  access  controls  be 
maintained  for  10  years.  This 
requirement  is  based  in  part  on  a  recent 
study  entitled  "Pilot  Scale  Evaluation  of 
Sludige  LandfiUing — Four  Years  of 
Operation"  (Reference  number  76).  In 
that  study,  sewage  sludge,  sewage 
sludge  mixed  with  municipal  solid  waste 
(MSW)  and  MSW  itself  were  placed  in 
simulated  landfill  cells  and  methane 
production  was  monitored  for  3  years 
and  seven  months.  The  results  indicate 
that  gas  production  levels  off  by  the  end 
of  the  third  year.  However,  because  this 
experiment  was  a  laboratory  simulation 
and  was  not  performed  on  an  operating 
landfill,  there  is  uncertainty  as  to  the 
time  required  for  mediane  gas 
production  to  practically  cease  in  an 
operating  landfill.  To  account  for  this 
uncertainty  and  to  allow  a  safety  factor, 
a  10-year  period  of  methane  monitoring 
was  selected  for  the  proposal  States 
may  extend  the  period  of  time  for  post- 
closure  care  if  it  is  deemed  appropriate. 
The  Agency  is  soliciting  public  comment 
on  the  10-year  time  perioid  and  would  be 
particularly  interested  in  hearing  from 
those  States  and  municipalities  with 
monofills. 

Financial  Assurance  Requirements 

Financial  assiu-ance  requirements 
were  considered,  but  rejected,  for  this 
rule.  Financial  assurance  is  primarily 
aimed  at  fulfilling  the  closure 
responsibilities  under  the  closure  plan 
and  for  corrective  action  in  the  event  of 
contamination  of  ground  water. 

Today's  rule  is  based  on  sewage 
sludge  meeting  the  concentration  limits 
for  pollutants  in  the  sludge  and  on 
monitoring  the  sewage  sludge  to  comply 
with  this  requirement.  Complying  with 
the  concentration  limits  will  protect 
ground  water  from  contamination  during 
the  period  of  active  use  and  the  period 
covered  by  the  closure  plan.  Further,  the 
costs  of  closure  under  the  closure  plan 
required  at  i  &03.32(m)  are  expected  to 
be  minimal.  For  these  reasons,  the 
'  Agency  did  not  believe  the  limited 
possibility  that  the  pollutants  would 
leach  to  the  ground  water  in 
concentrations  in  excess  of  the  drinking 
water  standards  warranted  the 
imposition  of  an  extensive  burden  of 
financial  responsibility  on  owner  or 
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operators.  EPA  invites  comment  oo  the 
advisability  of  adding  financial 
assurance  requirements  to  the 
monofilling  portion  of  today's  rule. 

Wellhead  Protection  Areas 

In  addition  to  the  location 
requirements  discussed  above,  EPA 
recommends  that  owners  and  operators 
consider  the  location  of  any  Wellhead 
Protection  Areas  established  pursuant  to 
section  1428  of  the  Safe  Drinking  Water 
Act  and  any  management  strategies 
established  by  a  State  under  such 
programs.  The  Wellhead  Protection 
Program  is  designed  to  protect  ground 
water  that  supplies  wells  and  wellfields 
that  contribute  drinking  water  to  public 
water  supply  systems. 

The  Agency  solicits  comments 
whether  State  or  local  restrictions  are 
adequately  protective  and 
comprehensive  or  market  forces  are 
adequate  to  obviate  the  need  for  any  of 
these  proposed  Federal  regulatory 
requirements.  (For  example,  are  there 
State  regulations  that  would  prevent 
inappropriate  location  of  mooofills  in 
Tioodplains?  Do  existing  insurance 
requirements  accomplish  tlw  same 
ob)ective  as  today's  floodplains 
proposalf)  If  there  are  sudi  existing 
requiremmts.  to  what  extent  is  it 
appropriate  for  the  Agency  to  rely  on 
them  in  lieu  of  regulatory  provisions  in 
Part  5037 

MomofUh    National Polhttmt  Limita 
(§50aj3) 

Ground- Water  Protection  Standard 

The  objective  in  establishing  the 
pollutant  limits  for  the  disposal  of 
sewage  sledge  in  maaofills  is  to  ensure 
that  the  pollutant  concentrations 
reaching  the  ground  water  do  not 
exceed  the  (kinking  water  standard  or, 
if  no  drinking  water  standard  exists, 
other  appropriate  human  health  criteria. 
This  ground-water  protection  standard 
is  the  basts  for  the  Agency's 
determination  that  the  pollutant  Units 
are  adequate  to  protect  public  health 
and  the  environment  bom  any 
reasonably  anticipated  adverse  effect  of 
a  pollutant 

The  Agency  used  exposure 
assessment  oiodels  to  simulate  the 
movement  of  the  pollutant  into  and 
through  the  soil  profile  to  the  ground 
water.  The  models  calculate  a  pollutant 
concentration  that  will  not  exceed  an 
MCL  at  the  point  of  compliance.  For 
Class  I  ground  water,  the  point  of 
compliance  is  the  point  where  the 
leadiate  enters  the  aquifer.  For  Class  U 
and  Class  111  ground  water,  the  point  of 
compliance  is  immediately  below  the 
property  boundary  m  150  meters  from 


the  point  of  entry  to  the  aquifer, 
whichever  is  less. 

The  critical  parameters  in  the  model 
are  those  listed  in  Table  6  of  the 
proposed  rule.  In  selecting  the 
parameters  for  development  of  the  rule, 
the  Agency  made  conservative,  but 
reasonable,  worst-case  choices  to  assure 
an  adequate  level  of  protection. 
Therefore,  these  parameters  tend  to 
overestimate  the  mobUity  of  the 
pollutant  oat  of  the  sludge  matrix,  thus 
reducing  the  time  for  the  pollutant  to 
reach  the  ground  water. 

For  example,  the  model  assimies  that 
all  pollutants  eventaally  sohd>ilize. 
However,  there  is  evidence  that  the 
pollutants  in  a  sludge  matrix  are 
strongly  attached  to  the  matrix  and  do 
not  go  into  solution  or  readily  leach  to 
the  9TMind  water.  This  is  particularly 
the  case  with  sewage  shidge,  a  by- 
product of  wastewater  treatment 
processes.  Any  readily  soluble  pollutant 
would  be  removed  during  treatment 
prooessee  and  contained  in  the  effluent 
leevkig  the  treatment  works,  rather  than 
present  in  aewage  sledge.  The  other 
critical  parametert  are  discuseed  in  Part 
IV  of  the  preenfale.  This  coasbination  of 
reasonable  worst-case  aaeonptions 
used  in  the  models  has  the  effisct  of 
increasing  the  toxicity  and  potency  of  a 
pollutant,  incieasing  its  SM>bility  to 
grouiul  water,  and  intensifying  its  effect 
Thus,  this  pompounding  of  conservative 
factors  introdtwes  an  added  eiargin  of 
safety  in  die  calculation  of  the  poHetant 
concentrations.  On  the  basis  of  these 
analyses,  it  is  the  Agency's  belief  that 
the  polhitant  concentrations  meet  the 
ground  water  protection  standard  and 
adequately  protect  public  health  and  the 
environnenL 

Todasr's  proposal  modifies  and 
expands  thie  approach  used  in  the 
"Criteria  For  Claasiflcation  Of  Solid 
Waste  Disposal  Facilities  and  Practices" 
(see  40  CFR  Part  257).  {  257.3-4 
establishes  a  general  prohibition  on  the 
contamination  of  an  ondergroond 
drinking  water  source  beyond  the  solid 
waste  boundary  or  beyond  an 
alternative  boundary  specified  in 
accordance  with  the  requirements  in  the 
rule.  This  generic  standard  was  not 
accompanied  by  monitoring  to  ensure 
compliance. 

Today's  pniposal  replaces  40  CFR  Part 
257,  as  it  applies  to  sewage  sludge,  vrith 
an  approach  that  takes  advantage  of  the 
informatioa  gathered  in  the  past  10 
years.  It  builds  on  the  ground-water 
protection  standard  concept  by 
establishing  limits  for  the  sludge  on  a 
pollute nt-by-poUutant  basis  to  ensure 
that  the  concentration  of  the  pollutant 
reaching  the  ground  wato'  will  not 
exceed  the  drinking  water  standard  or 


another  appropriate  standard.  In 
addition,  by  requiring  the  analysis  of 
pollutant  concentrations  in  the  sewage 
sludge  placed  in  a  mom^U,  the  Agency 
is  providing  a  mechanism  to  ensure  that 
the  ground-water  protection  standard 
will  not  be  exceeded.  Therefore,  in 
preparing  today's  proposal  the  Agency 
has  not  carried  over  the  generic  ground- 
water protection  standard  in  40  CFR 
257.3-1  but  is  requesting  public 
comment  on  whether  it  should  do  so  as 
an  additional  check  on  the  efficacy  of 
the  polhitant-spedfic  sewage  sludge 
limitations. 

A  fundamental  regulatory  principle 
used  in  developing  today's  rule  is 
pollution  prevention.  The  Agency 
believes  diet  it  is  more  protective  and 
equitable  to  prevent  sewage  sludge 
contamination  by  controlling  pollutants 
at  the  source  than  it  is  to  require  clean- 
up of  the  contaminated  ground  water. 
Ilierefore,  controlling  the  quality  of  the 
sludge  placed  in  the  mooofill  is  an  over- 
riding objective  of  today's  standards. 

This  up-front  shidge  pollution 
prevention  approach  is  different  from 
the  ahemative  approach  taken  in  the 
prepoeed  "Stdid  Waste  Disposal  Facility 
Criteria**  (see  S3  FR  33314,  August  sa 
198B).  The  proposed  criteria  revisions 
for  MSWLFs  use  location,  des^  and 
operating  criteria  to  adneve  a  pound- 
water  protection  performance  standard. 
In  addition  to  those  criteria,  the  Agency 
also  proposed  that  owners  or  operators 
of  MSWLFs  monitor  the  ground  water- 
and  take  collective  action  when 
pollutants  in  the  ground  water  exceed 
State-established  trigger  levels.  This 
ground-water  monitoring  serves  as  a 
method  of  verifying  the  adequacy  of  the 
design  and  operetitm  of  a  particular 
MSVy^J'.  Groond-water  monitoring  and 
corrective  action  wrere  mandated  for  the 
proposed  criteria  revisions  by  Section 
4010  of  RCRA  "as  necessary  to  detect 
contamination". 

Consistent  with  the  principle  of 
pollution  prevention,  today's  proposal 
requires  tliat  treatment  works  monitor 
the  quality  of  the  sludge  before  the 
sludge  is  placed  in  the  monofill.  The 
available  scientific  and  technical 
information  indicates  tttat  if  the 
pollutant  concentrations  do  not  exceed 
the  limits  in  today's  proposal  the 
pollutants  are  unlikely  to  migrate  to  the 
ground  water,  especially  at  levels  that 
exceed  the  drinking  water  standards.  In 
such  circumstances,  the  Agency  believes 
that  requiring  ground-water  monitoring 
and  corrective  action,  in  addition  to 
sludge  testing,  is  not  justified  by  the 
regulatory  record. 

Because  of  the  diaracteristics  of  the 
sewage  sludge  that  bind  the  pollutants 
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into  a  sludge  matrix,  it  is  highly  unlikely 
that  any  leaching  of  the  pollutant  to  the 
ground  would  occur  within  the  design 
life  of  30  to  40  years  for  a  monofill.  The 
Agency  is  requesting  public  comment  on 
the  correctness  of  its  approach.  The 
Agency  is  also  soliciting  comment  on 
whether  ground-water  monitoring  would 
be  an  appropriate  protective  measure  to 
back-stop  the  proposed  pollutant 
specific  sludge  limitations,  and  on 
whether  corrective  action  should  be 
required  if  the  monitoring  indicates  that 
ground-water  protection  standards  have 
been  exceeded. 

The  Agency  further  requests  conunent 
on  the  need  for  ground-water  monitoring 
and  corrective  action  for  those  who 
apply  sewage  sludge  to  agricultural  and 
non-agricultural  land  and  to  those  who 
dispose  of  sewage  sludge  at  sewage 
sludge  surface  disposal  sites.  The 
Agency  is  also  interested  in  opinions  on 
the  effects  of  such  measures  on  the 
beneficial  reuse  of  sewage  sludge. 

Pollutants 

EPA  is  proposing  numerical  limits  in 
the  form  of  pollutant  concentrations  for 
18  pollutants  when  sewage  sludge  is 
placed  in  monofills.  Table  lO-l  Usts  the 
pollutants  that  were  originally  evaluated 
and  Table  III-2  lists  the  pollutants  that 
do  not  interfere  with  the  disposal  of 
sewage  sludge  in  monofills.  Qilordane, 
chromium,  and  nickel  were  found  not  to 
interfere  with  the  disposal  of  sewage  in 
monofills  over  Class  II  or  Class  in 
ground  water,  but  may  adversely  effect 
human  health  or  the  environment  if  the 
monofill  is  over  Class  I  ground  water. 
Since  Class  I  ground  water  is 
irreplaceable  as  a  source  of  drinking 
water,  the  Agency  is  proposing  more 
stringent  numerical  limits  for  monofills 
over  Class  I  ground  water.  This  will  be 
discussed  in  depth  later  in  this  subpart 
of  the  preamble. 

When  the  Agency  originally  evaluated 
cyanide  with  the  exposure  assessment 
model,  significant  violations  of  the 
cyanide  drinking  water  standard  were 
predicted  because  of  the  following 
assumptions: 

•  All  of  the  cyanide  in  sludge 
partitions  to  the  leachate; 

•  No  decay  of  cyanide  occurs  as  the 
leachate  percolates  through  the  soil  to 
the  ground  water  and 

•  No  cyanide  precipitates  out  of 
solution  with  metals  once  the  leachate 
mixes  with  the  ground  water. 


These  assumptions  were  included  in 
the  model  because  no  data  were 
available  to  quantify  the  leaching, 
decay,  or  precipitation  of  cyanide 
compounds.  However,  under  the 
anaerobic  environment  below  landfills, 
cyanide  would  be  expected  to 
decompose  into  ammonia  and  methane. 

EPA's  Water  Engineering  Research 
Laboratory  (WERL)  investigated  the 
potential  for  cyanide  leaching  from 
sewage  sludge  (Reference  number  76). 
Sewage  sludge  samples  were  collected 
ftom  POTWs  in  12  cities  in  Ohio  serving 
populations  &om  5,000  to  400.000.  The  12 
samples  were  split  with  half  the 
samples  analyzed  by  WERL  and  half 
sent  to  an  EPA  contract  laboratory.  The 
contract  laboratories  extracted  the 
samples  using  the  zero  head  space 
extractor  procedure  outlined  in  the 
TCLP  (40  CFR  Part  261,  Appendix  U). 

Standard  methods  were  used  to 
analyze  the  sludge  samples  and  TCLP 
extracts  for  total  cyanide,  weak  acid 
dissociable  cyanide,  and  percent  solids. 
The  quality  control  checks  for  the 
analyses  indicated  good  precision  and 
exceUent  recovery  of  spiked  cyanide. 

The  sludge  samples  contained 
concentrations  of  total  cyanide  ranging 
from  0.9  to  605  ppm  but  analyses 
showed  no  detectable  levels  of  cyanide 
in  any  of  the  leachate  samples.  Ilie 
study  demonstrated  that  cyanide  forms 
complexes  with  the  metals  in  sewage 
sludge  and  thus  does  not  readily  leach 
from  the  sludge.  From  these  results,  EPA 
concluded  that  its  assumption  on  the 
amount  of  cyanide  leaching  from  the 
sludge  matrix  was  in  error.  Therefore, 
the  Agency  is  not  proposing  a  numerical 
limit  for  cyanide  in  sewage  sludge  that 
is  disposed  of  in  a  monofill. 

Table  III-3  lists  pollutants  for  which 
the  Agency  has  deferred  proposing  a 
numerical  limit  until  sufficient  data 
become  available  to  use  in  its  exposure 
assessment  model.  As  noted  earlier  in 
the  preamble,  EPA  has  recently 
established  human  health  criteria  for 
methylethyl  ketone  and  methylene 
chloride.  'Therefore,  these  two  pollutants 
will  be  evaluated  in  future  Part  503 
rulemaking  proceedings. 

For  EPA  to  establish  a  numerical  limit 
for  cobalt  an  MCL  or  an  acceptable 
daily  intake  value  would  be  needed.  For 
phenanthrene,  the  Agency  needs  data 
on  the  soil  half-Ufe  of  phenanthrene  and 
an  MCL  or  sufficient  data  to  establish  a 


risk  specific  dose  or  an  RfD.  The  Agency 
is  seeking  data  on  these  pollutants  and 
is  requesting  that  commenters  send 
available  data  to  facilitate  the 
evaluation  of  these  pollutants  in  future 
Part  503  rolemaking  proceedings. 

Bases  of  Polutant  Limits 

Table  5  in  {  503.33  of  the  proposed 
rule  lists  the  18  pollutants  for  which  the 
Agency  is  proposing  numerical  limits. 
These  numerical  limits  are  established 
so  that  the  concentration  of  the  pollutant 
%vill  not  exceed  a  human  health  criterion 
at  the  point  of  complitmce  for  Class  I 
ground  water.  The  point  of  compliance 
is  where  the  leachate  enters  the  ground 
water.  For  Class  II  and  Class  III  ground 
water,  the  point  of  compliance  is 
immediately  below  the  property 
boundary  of  the  monofill  or  150  meters 
from  the  point  of  entry,  whichever  is 
less.  The  human  health  criteria  are:  (1) 
MCLs  established  under  the  Safe 
Drinking  Water  Act  (2)  a  risk  specific 
dose  corresponding  to  an  incremental 
carcinogenic  risk  level  of  IX 10"  *  (one 
cancer  incident  in  10,000)  for 
carcinogenic  pollutants  that  have  no 
MCL,  or  (3)  an  RfD  for  non-carcinogenic 
pollutants  that  have  no  MCL  For  the 
reasons  described  earlier,  EPA  is  using 
existing  Agency  standards  as  the  human 
health  criteria  in  the  models.  MCLs  were 
used  for  arsenic,  benzene,  cadmium, 
copper,  lead,  lindane,  mercury, 
trichloroethylene,  and  toxaphene.  The 
Agency  used  a  risk  specific  dose  and  an 
incremental  carcinogenic  risk  level  of 
IX 10"*  as  the  human  health  criteria  for 
benzo(a)pyrene,  bi8(2- 
ethylhexyl)phthalate,  chlordane,  DDT/ 
DDE/DDD.  dimethyhiitrosamine.  and 
PCBs. 

A  key  factor  in  establishing  numerical 
limits  for  sewage  sludge  placed  in 
monofills  is  the  class  of  ground  water 
under  the  monofill.  As  discussed  earlier, 
owners  and  operators,  in  conjunction 
with  the  appropriate  State  agency,  need 
to  classify  their  ground  water  in 
accordance  with  the  definitions  in 
§  503.31  (b).  (c).  or  (d)(1),  (d)(2),  or  (d)(3). 

Figure  IX-D2  shows  the 
circumstances  under  which  the  national 
pollutant  limits  in  §  503.33(a)  apply  and 
those  under  which  the  case-by-case 
pollutant  limits  in  {  503.33(b)  apply. 
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National  Limits 

EPA  is  proposing  national  numerical 
limits  for  the  pollutants  in  Table  S  of 
§  503.33  of  the  proposal.  These  values 
apply  to  monoHIls  where  tfie  bowndaries 
of  the  sewage  shidge  imits  are  ISO 
meters  or  more  from  the  property 
boundary  of  the  monofiH.  ff  the 
distances  are  less  than  150  meters.  EPA 
caloilates  case-by-case  numerical 
limits. 

The  national  numerical  limits  apply  to 
monoHBs  over  Class  I.  Class  H,  and 
Class  in  ground  water  unless  the  ground 
water  is  not  a  source  of  drinking  water 
because  the  badcground  ground-water 
pollutant  concentrations  exceed  the 
MCL  or  other  human  health  criteria 
listed  in  Appendix  A  of  the  proposed 
rule.  For  monofilb  located  over  ground 
water  hi  which  the  background  pollutant 
concentrations  exceed  the  values  in 
Appendix  A,  the  procedure  in 
S  503.33(1^  (2)  is  used  to  establish  case- 
by-case  iramerical  limits. 

As  shown  in  Table  5  of  the  rule,  one 
set  of  values  ap|riies  to  monofiDs  over 
Class  I  ground  water.  A  different  set  of 
values  applies  to  monofills  over  Class  H 
ground  water,  as  well  as  to  those  over 
Class  III  groiRid  water  that  is  not  a 
source  of  dririksig  water  because  either 
TDS  levels  exceed  10,000  milligram  per 
liter  or  the  yields  are  insnfBcient  to 
supply  the  needs  of  an  average 
household  (i-e-  ISO  galtons  per  day). 

Although  Class  in  ground  water  is  net 
used  as  a  source  of  (hliddng  water 
because  of  TDSor  yield  fenitations,  the 
Agency  does  iMt  believe  that  Class  III 
ground  water  should  be  attowed  to 
deteriorate.  At  some  future  time, 
technology  may  become  availaMe  to 
reduce  TDS  levels.  Moreover,  the  need 
for  ground  water  may  be  so  acate  in 
water  scarce  weas  that  oonoepts  of  the 
yields  necessary  to  supply  an  average 
household  (ISO  gallons  pa  day)  may  not 
be  valid. 

If  die  pottotant  concentrations  of  the 
sewage  sludge  to  be  disposed  of  ina 
mono^  exceed  the  valoes  in  TaUe  5. 
the  owner  or  operator  of  ^w  moaofiU  or 
treatment  work  (if  different  from  that  of 
the  monofill),  may  submit  data,  in 
accordance  with  the  piooedures  ia 
§  503.33(fa|(3).  documenting  diat  values 
odier  than  those  hated  in  Table  6  of  the 
rule  ahouid  be  used  in  calcalatii^  a 
ntuneracai  limit  vsing  the  EPA  w  other 
apiMwed  modd.  The  diaoNSsim  b^w 
describes  how  H^A  wiM  use  site-specific 
data  tacahadrteakexnative  poikttant 
conoentra  tioBS. 

Case-By-Case  Limits 

As  disoasaed  in  Part  VIH  of  the 
preamble;  whea  £PA«ses  theci^osuie 


assessment  models  to  establish 
numerical  limits,  alternative  nimierical 
limits  may  be  established  on  a  case-by- 
case  basis  when  die  physical 
parameters  at  a  site  differ  from  those 
used  in  the  model.  In  developing  the 
standards  for  monofills,  0>A  is 
proposing  three  circumstances  under 
which  the  Agency  would  establish  case- 
by-case  numerical  Uaiits.  Sections 
S0333(b]  (1)  and  (2)  mandate  the 
caloulatian  <rf  case-by-case  noraerical 
limits.  Section  S03^b)(3)  allows  case- 
by-case  numerical  limits  when  the 
values  in  Table  5  are  exceeded.  Each 
subparagraph  of  {  503.33(b]  is  discussed 
in  turn  below. 

When  a  monofill  has  a  sewage  sludge 
unit  that  is  less  than  150  metov  from  the 
property  boimdary  of  the  monofill, 
§  503.33i(b)(l)  requires  EPA  to  calculate 
numerical  limits  for  the  pollutants  in 
Table  5.  The  Agency  would  use  the 
actual  distance  to  the  property  boundaiy 
as  the  amount  of  dilution  that  would  be 
factored  into  the  EPA-approved 
exposure  assessment  model  so  that 
numerical  limits  will  not  exceed  the 
human  healdi  criteria  at  the  point  of 
compliance  (i.e.,  the  property  boundaiy). 
For  the  other  parameters  in  the  model 
EPA  will  use  the  vahies  in  Table  6 
unless  the  owner  or  operator  can 
demonstrate  that  other  site-specific 
yaiaea  should  be  used.  In  the  latter  case, 
EPA  will  use  the  site-specific  values  in 
accordance  wtth  i  S0S.33(b)(3)  discnssed 
below. 

SectioB  S03.39(faH2)  requires  EPA  to 
calculate  caae4>y-case  numerical  limits 
for  those  monofiils  over  ground  water 
categoriced  as  Class  HI  because  the 
background  ground  water  concentration 
of  «ae  or  more  poHutonts  exceeds  the 
values  in  Appendix  A  of  the  nde.  Ihe 
values  in  App«idix  A  are  the  MCLa.  the 
risk  specific  doses  correspoodiog  to  an 
incremental  carcinqgenic  risk  level  of 
1 X 10"*.  or  the  RfDs.  as  appropriate. 
Owners  or  operators  of  monofills  are  to 
supply  EPA  with  the  background  ground 
water  concentration  for  those  poUutents 
exceeding  the  values  in  Appendix  A. 
EPA  will  then  calculate  a  concentration 
for  the  pollntant  in  sewage  sludge  so 
diat  further  degradation  of  the  groimd 
water  will  not  occur  because  of  the 
disposal  of  sewage  sludge  in  a  monofill. 
For  ofter  parameters  in  the  model,  EPA 
wiB  use  the  vahies  in  Table  6  of  the  rule. 
For  those  pollutants  Aat  do  not  exceed 
the  values  in  Appendix  A,  ^  values  in 
Table  5  apply. 

If  the  concentrations  of  one  or  more 
pollutants  exceed  the  Umits  listed  in 
TaUe  S.  f  se3.33(b)(3)  aUows  the  o«vner 
or  operator  to  st^MUl  doconentation 
that  lite  npecific  data,  rather  than  the 
values  shown  in  Table  8.  sfaooki  be  used 


in  cakuiatmg  the  poUutant 
concentrations  for  sewage  sludge  placed 
in  the  particular  monofilL  EPA  wiU 
recalculate  the  numerical  hraits  for  all 
pollutants  listed  in  Table  S  using  the 
site-specific  data  that  the  owner  or 
operator  submits  for  the  parameters  in 
TaUe  6.  If  owners  or  operators  choose 
not  to  submit  date  for  one  or  more  of  the 
parameters  in  Table  6,  EPA  will  use  the 
values  in  Table  6. 

The  parameters  included  in  Table  6 
are  depth  to  ground  water,  partition 
coefficient  for  the  unsaturated  zone,  soil 
type,  net  ground-water  recharge  rate, 
ground-water  electromotive  potential 
(Eh),  and  ground-water  pH.  As 
discussed  previously,  these  are  the 
parameters  that,  if  dianged.  make  a 
significant  difference  in  the  allowable 
pollutant  concentrations  (i.e.,  the 
pollutant  concentration  in  sewage 
sludge  that  does  not  exceed  an  MCL  or 
other  human  health  criterion  at  the  point 
of  compfiance).  The  "Techmcal  Support 
Document  Landfilling  of  Sewage 
Shtdge"  (Reference  number  58) 
documents  the  values  for  the  parameters 
in  Table  6  and  Hsto  the  sources  for.  and 
the  ways  n  wdiidi  owners  and  operators 
may  dcAenmne,  the  site-specific  values 
for  these  nx  parameters. 

If  one  or  more  of  the  parameters  in 
Table  6  is  changed.  EPA  would  calculate 
new  numerical  limits  for  all  pollutents  in 
Table  5.  The  reason  for  this  approach  is 
that  a  parameter  may  affect  different 
pollutants  in  different  ways.  For 
exsmf^  if  changes  were  made  in 
gronnd-water  pH  or  net  ground-water 
Eh,  the  aUowabte  polfaitant 
conoentration  of  womt  flsetals  would 
incr^fie  while  the  allowable  poUutant 
concentration  of  other  metals  would 
decrease.  Since  die  model  EPA  used  can 
cakulate  the  numerical  limits 
simultaneously,  it  is  a  simpb'  and 
straight-forward  procedure  to 
recalculate  all  the  numerical  limits. 

The  rule  allows  site-specific  modeling 
to  derive  the  numerical  concentration 
limits  for  shidge  disposed  of  in 
monofills.  The  rule  does  not  preclude  the 
applicant  fiom  incorporating  into  the 
model  the  sites's  artifical  characteristics 
(e.g.,  a  synthetic  liner)  in  addition  to  its 
natural  characteristics  (e.g.,  a  natural 
clay  finer).  The  applicant  is  thus  not 
prevented  fit>ra  incorporating  the  effect 
that  containment  measures  would  have 
on  infittration  or  recharge  fiow  rates 
through  die  fill  material  and  on  the 
porosity  and  pollutant  sorption  beneath 
the  fill.  The  numerical  limits  are  thus 
capable  of  being  modified  to  account  for 
the  effect  of  containment  measures  such 
as  liners. 
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Nevertheless,  the  Agency's  model  was 
not  developed  with  the  specific  intent  of 
describing  the  behavior  of  liners  or  other 
containment  measures.  Furthermore,  in 
its  current  form  it  cannot  account  for 
any  deterioration  in  containment 
effectiveness  that  may  occur  over  time. 
The  Agency  is  soliciting  comment  on 
whether  the  model  should  be  modified 
to  account  for  the  effect  of  liners  and  the 
assumptions  that  the  Agency  should  use 
in  doing  so. 

If  the  sewage  sludge  that  a  treatment 
work  wishes  to  place  in  a  monoflU 
continues  to  exceed  the  numerical  limits 
in  Table  5  or  the  numerical  limits  that 
EPA  calculated  on  a  case-by-case  basis, 
the  treatment  work  must  either  reduce 
the  concentration  of  the  pollutants 
through  more  stringent  local 
pretreatment  limits  or  find  an 
alternative  way  of  managing  the  sewage 
sludge. 

As  discussed  in  Part  XI  of  the 
preamble,  the  Agency  estimates  that  all 
of  the  facilities  are  likely  to  exceed  the 
numerical  limits  in  Table  5.  However, 
this  estimate  does  not  take  into  account 
the  possibility  that  some  sewage  sludge 
may  come  into  compliance  when  site- 
speciFic  data  is  used  to  re-calculate 
numerical  limits. 

Lead 

The  concentration  for  lead  in  Table  5 
of  the  proposal  is  based  on  the  existing 
MCL  of  50  (fig/l).  The  Agency  has 
proposed  a  new  MCL  for  lead  (see  53  FR 
31516.  August  1&  1988)  of  5  ^/l  in  water 
leaving  the  drinking  water  plant. 
Because  lead  frequently  leaches  6t>m 
pipes,  the  Agency  proposed  that  if  a 
specified  number  of  "morning  first 
draw"  tap  water  samples  exceed  10  ng/ 
L  public  water  supply  systems  would  be 
required  to  implement  a  State-approved 
treatment  plan.  Although  EPA  proposed 
a  number  of  alternatives  and  received 
public  comment  on  them,  the  Agency  is 
seeking  public  comment  today  on 
whether  5  or  10  |ig/l  should  be  the  basis 
of  the  numerical  concentrations  for 
monofllls.  The  effect  of  using  5  or  10  ftg/ 
I  lead  limitations  is  shown  ImIow: 


The  Agency  requests  public  comment 
on  the  lead  loyelit-sboulduse  as  the 
'  human  health  criterion. 


Non-Degradation  of  Class  III  Ground 
Water 

The  Agency  also  seeks  guidance  on 
the  approach  it  is  proposing  for  Class  III 
ground  water  that  is  not  a  drinking 
water  source  because  the  background 
ground-water  concentration  of  one  or 
more  pollutants  exceeds  the  values  in 
Appendix  A.  Under  the  proposed 
approach,  numerical  limits  would  be  set 
so  that  the  background  ground-water 
concentration  of  a  pollutant  would  not 
be  exceeded. 

The  Agency  is  proposing  this 
approach  because  it  does  not  want  any 
further  degradation  of  ground  water  in 
case  futive  technological  advances 
allow  pubUc  treatment  systems  to  treat 
polluted  ground  water  economically. 
However.  EPA  recogniees  that  this 
approach  is  relatively  more  stringent  for 
ground  water  that  is  not  a  source  of 
drinking  water  than  the  approach  for 
Class  II  ground  water  that  is  a  current  or 
potential  souree  of  drinking  water  or  the 
approach  for  Class  ni  ground  water  that 
is  not  a  source  of  drinking  because  of 
TDS  levels  or  yield  limitations.  For 
Class  n  ground  water  and  for  the  other 
two  categories  of  Class  III  ground  water. 
EPA  is  establishing  numerical  limits  to 
prevent  pollutants  from  exceeding  the 
MCL  or  other  appropriate  human  health 
criteria.  Potentially,  pollutant  levels  in 
moDonUs  located  over  high  quality 
ground  water  (i.e.,  ground  water  with 
pollutant  concentrations  below  the  MCL 
or  other  human  health  criteria)  could 
increase  as  long  as  the  pollutant  levels 
did  not  exceed  the  MCL  or  other 
appropriate  human  health  criteria.  The 
Agisncy  is  seeking  public  comment  on 
whether  the  basis  of  the  numerical  limits 
for  this  type  of  Class  ID  ground  water 
should  be  some  value  other  than 
backgnnmd  concentrations. 

In  addition,  the  Agency  is  soliciting 
public  comment  on  the  need  to  propose, 
and  the  basis  of  numerical  limits  for.  a 
"non-degradation  policy"  for  all  ground 
water  underlying  a  monofill.  Su<£  a 
policy  would  require  owners  or 
operators  to  analyze  their  ground  water 
for  background  ground  water 
concentrations,  regardless  of  the  class  of 
ground  water  under  the  monofilL  It 
would  also  require  the  Agency  or  the 
permitting  authority  to  set  case-by-case 
numerical  limits  for  all  monofllls;  no 
national  limits  would  be  established  in 
the  rule.  Under  a  "non-degradation" 
policy  for  Class  I  and  Class  D  ground 
water,  numerical  limits  for  monofllls 
could  be  based  on  background 
concentration  or  a  percentage  over 
background  concentration. 


Monofilla— Management  Practices 
(§503.34) 

Daily  Cover  Requirement 

Today's  proposal  requires  that 
suitable  cover  material  be  applied  at  the 
end  of  each  operating  day  or  at  more 
frequent  intervals,  if  necessary,  to 
control  disease  vectors,  gas  venting, 
odors,  and  scavenging.  Covering  the 
wastes  helps  control  disease  vectors, 
rodents,  and  odors  if  putrescible  wastes 
are  placed  in  the  monofill.  Cover 
material  also  reduces  air  emissions  from 
the  monoflll,  lessens  the  risk  and  spread 
of  fires,  and  reduces  infiltration  of 

rainwater,  which,  in  turn,  decreases 

leachate  generation  and  potential 
surface  and  ground  water 
contamination.  As  an  additional  benefit, 
daily  cover  enhances  the  appearance  of 
an  otherwise  aesthetically  displeasing 
site  and  may  increase  the  number  of 
beneficial  uses  for  the  site  after 
completion  of  the  filling  activities.  Cover 
is  normally  applied  over  sludge  the 
same  day  that  the  sludge  is  placed  in 
trenches.  The  soil  excavated  during 
trench  construction  provides  the 
material  that  is  used  for  daily  eover.- 

EPA  is  not  specifying  the  type  or   ■ 
amount  of  cover  material  to  be  used, 
leaving  the  determination  of  "suitable 
material"  and  minimum  cover  depth  up 
to  the  permitting  authority.  However, 
good  engineering  practice  suggests  that 
a  6-inch  depth  of  compacted  earthen 
material  be  used  as  cover  material 
Tests  have  sho«vn  that  6  inches  of 
compacted  sandy  loam  soil  prevents  fly 
emergence,  and  daily  (or  more  frequent) 
cover  has  been  shown  to  reduce  the 
attraction  of  birds  and  to  discourage 
rodents  frt>m  burrowing  into  the  waste 
(Reference  number  77). 

Nineteen  States  and  territories  have 
requirements  for  daily,  intermediate,  or 
final  cover.  Seven  States  require  6 
inches  of  daily  cover  and  one  State 
requires  12  inches.  One  State  requires  6 
inches  of  daily  cover  over  stabilized 
sludges  and  2  feet  over  unstabilized 
sludges.  Four  other  States  require  only 
that  solid  waste  and  shidge  be  covered 
at  the  end  of  each  day. 

Intermediate  cover  is  specified  by  two 
States.  One  requires  24  inches  of 
intermediate  cover,  while  the  other  does 
not  specify  a  depth  for  the  required 
intermediate  cover.  Eight  States  specify 
a  depth  of  final  cover.  Six  States  require 
2  feet  and  two  States  require  3  feet 
(Reference  number  52).  In  the  closure 
plan,  EPA  requires  owners  or  operators 
to  provide  a  final  cover  and  to  maintain 
that  final  cover  for  10  years.  EPA 
requests  comments  on  the  daily  cover 
requirement  and  whether  there  are 
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circumstances  when  EPA  should  exempt 
the  requirement 

Methane  Gas  Monitoring 

The  decomposition  of  sewage  sludge 
produces  mediane  gas  that  if  allowed  to 
accumulate,  can  migrate  to  monofill 
structures  or  nearby  off  site  structures 
resulting  in  fire  and  explosions  and 
potentially  in}uring  or  killing  employees 
and  occupants  of  nearby  structures.  EPA 
established  an  explosive  gas  criterion  in 
40CFR  257.3-8(a)  to  regulate  the 
concentration  of  methane  in  facility 
structures  and  at  the  property  boundary. 
TYiis  requirement  is  expanded  in  today's 
proposal  consistent  with  the  proposal 
for  MSWLFs. 

Section  503  J4(b)  requires  that  the 
concentration  of  methane  gas  generated 
in  a  sewage  sludge  monofill  shall  not 
exceed  1.25  percent  methane  in  any 
structure  within  the  sewage  sludge 
monofill  and  shall  not  exceed  5.0 
percent  methane  at  the  property  line  of 
the  sewage  sludge  monofill.  Five  percent 
methane  is  the  lower  explosive  limit 
(LEL).  This  is  the  lowest  percentage,  by 
volume,  of  a  mixture  of  explosive  gases 
that  will  flame  at  25  degrees  Celsius  (77 
degrees  Fahrenheit)  at  atmospheric  sea 
level  pressure.  Todajr's  proposal  would 
require  that  the  concenti^tion  of 
methane  generated  by  the  monofills  not 
exceed  25  percent  of  the  LEL  (i.e..  1.25 
percent  methane)  in  facility  structures 
(excluding  gas  control  or  recovery 
system  components)  and  the  LEL  itself 
at  the  property  boundary.  EPA  based  its 
selection  of  the  25-percent  criterion  on  a 
safety  factor  recognized  by  other 
Federal  agendes  as  being  appropriate 
for  similar  situations  (Reference  number 
77).  The  Agency  is  not  requiring  the 
same  25-perceat  criterion  at  the  property 
boundary,  since  gases  at  or  below  the 
l£L  at  the  property  boundary  %vill 
become  diffused  before  passing  into  any 
structure  beyond  the  property  bouadary. 
Requiring  that  the  LEL  for  methane  not 
be  exceeded  at  the  property  boundary 
protects  against  offsite  expbsioas.  The 
Agency  beUeves  that  the  limits  in 
§  503.34(b)  adequately  protect  puUic 
safety  without  bang  unduly  restrntive. 

For  owners  and  operators  to  comply 
with  the  methane  gas  requirement  they 
will  have  to  install  (if  dtey  have  not 
already  done  so)  eqapraent  to  raomtor 
methane  centinnously  in  the  buildings 
and  at  the  property  boundary.  Tlris 
equipment  must  be  maintained  for  10 
years  after  closure,  as  required  by 
\  503.32(mK3).  Twenty-eight  States  have 
gas  monitoring  requirements  for 
landfills. 


Other  Volatile  Oiganic  Compounds 
(VOCs) 

By  limiting  the  concentration  of 
methane  gas  to  1.25  percent  in  buildings 
located  in  monofills,  the  Agency 
believes  that  other  volatile  organic 
compounds  (VOCs),  such  as 
trichloroethylene,  that  may  still  be 
present  in  sewage  sludge  should  not 
pose  any  human  health  problems,  llie 
sewage  sludge  placed  in  monofills  will 
be  digested  to  meet  a  minimum  of  Class 
B  pathogen  reduction  requirements. 
Digestion  raises  the  temperature  of  the 
sewage  sludge  and  evaporates  most  if 
not  all,  of  the  volatile  portion  of  the 
organic  compounds.  Any  remaining 
VOCs  are  unlikely  to  represent  more 
than  a  tiny  fraction  of  the  gases  (largely 
methane)  produced  by  the  degradation 
of  the  organic  compounds  in  die 
monofill.  Therefore,  the  Agency  did  not 
examine  the  potential  for  human  health 
effects  associated  with  volatile  organic 
compounds  from  the  uncovered  surface 
of  the  monofill  whicl)  might  seep  into 
facility  structures  during  the  working 
portion  of  the  day.  EPA  believes  that  the 
evaporation  of  VOCs  from  the  open 
portion  of  the  monofill,  rather  than 
seepage,  would  likely  pose  a  greater 
health  risk.  However,  the  Agency  will 
carefully  examine  and  consider 
evidence  indicating  that  its  assumptions 
are  incorrect. 

In  its  proposal  for  MSWLFs,  EPA 
proposed  to  regulate  odier  gases 
because  these  landfills  appear  to  be  a 
source  of  air  pollutants  (see  53  FR  33338, 
August  30, 1968).  Gases  of 
decomposition  originate  within  a 
municipal  landfill  and  vent  to  the 
atmosphere  by  vertical  migration  or 
lateral  migration.  Landfill  gas  is 
generated  by  chemical  reactions  and  by 
microbial  degradation  of  refuse 
materials  into  a  variety  of  simpler 
compounds.  Typically.  landflH  gas 
consists  of  nearly  50  percent  methane, 
50  percent  carbon  dioxide,  and  trace 
constituents  of  VOCs  and  other  toxic 
constituents.  Pollutants  commoidy  found 
in  gas  at  municipal  landfills  include 
vinyl  chloride,  benzene, 
trichloroethylene,  and  methylene 
chloride.  Some  of  these  compounds  can 
create  an  unpleasant  odor  rraisance, 
while  the  VOCs  and  other  toxic 
emissions  can  constitute  a  health       _ 
hazard,  lliis  is  in  addition  to  the 
dangers  fitnn  the  explosive  potential  of 
methane.  EPA  decided  to  regulate  air 
emissions  fit)m  MSWLFs  under  section 
111(b)  of  the  Clean  Air  Act  for  new 
landfills,  and  section  111(d)  for  existing 
landfills.  Under  section  111(d),  EPA  is 
preparing  air  emission  guidelines  that 
are  to  be  adopted  by  the  States,  lltey 


will  prepare  plans  for  controlling 
existing  sources  of  air  emissions  from 
municipal  landfills,  according  to  the 
EPA  guidelines.  The  regulations  will  be 
based  on  both  collecting  and  controlling 
landfill  gas.  EPA  plans  to  propose  air 
emission  standards  for  these  landfills  in 
the  near  future. 

EPA  is  uncertain  that  similar  air 
pollution  piroblems  are  prevalent  at 
monofills.  The  Agency  is  soliciting  date 
on  any  monofill  air  monitoring  by  States 
to  assist  in  determining  if  regulation  of 
air  emissions  from  landfills  should  be 
expanded  to  include  the  49  existing 
monofills  and  any  new  monofills. 

Access  Controls 

Section  503.34(c)  requires  diat  access 
to  monofills  be  controlled,  as 
appropriate,  to  protect  human  health 
and  die  environment  bom  methane  gas 
hazards  and  other  hazards  that  could 
result  from  disturbing  die  monofill 
cover.  Access  controls  are  also 
necessary  to  prevent  illegal  dumping 
and  to  keep  unauthorized  vehicular 
traffic  frx>m  disturbing  the  monofill 
cover.  Keq;>ing  trespassers  off  sludge 
landfills  is  inH>ortent  because  the  sludge 
nuy  not  be  sufficiendy  stable  to  support 
their  weight  Unauthorized  access  to 
monofills  may  be  prevented  by  placing 
gates  with  locks  at  all  entrances  (access 
roads)  to  the  site.  Other  provisions  may 
need  to  be  investigated  on  a  site-by-site 
basis.  EPA  is  allowing  owners  and 
operators  the  flexibility  to  implement 
systems  appropriate  for  dieir  facilities 
based  on  the  characteristics  of  their 
sites,  but  signs  and  gates  should  be 
posted  across  access  roads  even  in 
remote  areas.  Twenty  Steles  require 
access  controls  to  landfills. 

Pathogen  Reduction  Requirements 
(§503.35) 

Section  503.35  requires  that  sludge 
placed  in  monofills  meet  at  a  minimimi. 
the  Class  B  pathogen  redaction 
requiremenU  in  S  503.52(b)  of  die  rule. 
As  explained  elsewhere  in  the  preamble. 
Class  B  pathogen  reduction 
requirements  include  requirements  for 
access  and  use  restrictions.  The  access 
restrictions  in  Subpart  O  of  today's 
proposal  are  more  restrictive  than  those 
for  the  Class  B  pathogen  reduction 
standards  and  therefore  govern. 

EPA  is  including  pathogen  reduction 
requirements  for  sewage  sludge 
disposed  of  monofills  even  though  the 
Agency  is  not  aware  of  aiqr  incident  in 
which  illnesses  have  been  attributed  to 
pathogens  from  monofills.  A  review  of 
the  literature  (see  Reference  number  78) 
indicates  that  potentially,  pathogens 
could  pose  a  problem  if  monofills  were 
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located  in  sandy  soils.  This  conclusion 
was  based  on  fleld  studies  of  the 
transport  and  fate  of  viruses  htim  septic 
tanks.  The  results  of  these  studies 
suggest  that  enteroviruses  can  travel 
substantial  distances.  In  one  study, 
researchers  added  a  single  dose  of 
vaccine  poliovirus  type  1  (derived  from 
cell  culture  or  from  stools  of  recently 
vaccinated  infants)  to  several  septic 
tank  systems.  In  all  cases,  the 
researchers  found  the  viruses  persisted 
for  several  months  and  reached  the 
ground  water  or  traveled  to  nearby 
bodies  of  water.  Little  virus  removal 
occurred  during  transport  through  the 
unsaturated  xone.  Although  no  studies 
have  been  conducted  on  sewage  sludge 
placed  in  monofills  to  determine  if  the 
viruses  exhibit  similar  survival  and 
mobility  in  a  sludge  matrix,  the  hi^ 
organic  content  in  sludge  is  unlikely  to 
retard  the  movement  of  viruses. 

Bacterial  movement  through  the  soil 
surface  appears  to  be  more  restricted 
than  that  of  viruses,  although  rainfall 
can  increase  bacterial  migration  by 
increasing  infiltration  rates.  However,  if 
bacteria  are  able  to  penetrate  to  the 
saturated  zone,  they  appear  capable  of 
being  transmitted  signiHcant  distances 
in  sandy  and  gravel  soils,  although 
significant  reductions  may  occur  from 
the  travel  distance.  EPA  believes  that 
the  requirement  for  daily  cover  and  for 
the  collection  of  runoff  should  reduce 
potential  bacteria  problems  at  monofills. 

EPA's  Office  of  Research  and 
Development  has  undertaken  an 
assessment  of  the  potential  pathogenic 
risks  from  monofills  (see  Reference 
number  79)  and  intends  to  prepare  a 
quantitative  pathogen  risk  assessment 
methodology.  When  the  results  of  the 
assessment  are  complete,  EPA  will  re- 
evaluate the  need  for  additional 
requirements  beyond  those  in  the  Class 
B  requirements.  However,  without 
additional  data  on  the  concentration  of 
pathogens  in  the  leachate  or  the  decay 
rate  of  pathogens  in  the  leachate,  the 
Agency  will  assume  that  no  further 
decay  of  pathogens  occurs  subsequent 
to  the  Class  B  reduction.  Such  an 
assumption  may  not  be  entirely  valid. 
Therefore,  the  Agency  is  requesting 
laboratory  or  field  data  that  may  assist 
it  in  predicting  the  fate  of  pathogens 
from  monofills. 

As  an  alternative  to  the  pathogen 
reduction  requirements,  particularly  for 
monofills  located  in  sandy  soils,  the 
Agency  could  require  owners  or 
operators  to  add  liners.  The  Agency  is 
soliciting  comment  on  the  alternative  of 
requiring  liners  instead  of  imposing 
pathogen  reduction  standards. 


Monitoring,  Record  Keeping,  and 
Reports  (§503.81  and  §503.84) 

Owners  and  operators  of  monofills 
are  to  measure  the  concentration  of  the 
pollutants  listed  in  Table  5  at  the 
frequencies  established  for  the  design 
capacity  of  the  treatment  work  and  with 
the  sampling  and  analysis  procedures  in 
I  503.81.  Oymen  and  operators  must 
also  monitor  the  sewage  sludge  to 
demonstrate  compliance  with  the  Qass 
B  pathogen  reduction  requirements, 
continuously  monitor  the  methane  gas  at 
the  property  boundary,  and  monitor  the 
volume  and  concentration  of  the 
pollutants  in  runoff.  Section  503.81(b) 
bsts  the  analytical  methods  for  sampling 
and  analyzing  the  sewage  sludge  for  the 
constituents  in  Table  5  and  for 
pathogenic  bacteria,  animal  viruses, 
fecal  coliform,  fecal  streptococci, 
protozoa  and  helminth  ova. 

EPA  is  proposing  that  owners  and 
operators  keep  the  records  required  in 
i  503.84  for  a  period  of  10  years.  Ten 
years  is  the  proposed  period  of  time  that 
the  final  cover  is  to  be  maintained, 
methane  gas  monitored,  and  access  to 
the  monofill  restricted.  The  records  to  be 
kept  and  the  reports  to  be  submitted 
ensure  that  owners  and  operators  of 
monofills  will  comply  with  the 
monitoring  and  verification 
requirements  of  the  rule.  Owners  and 
operators  must  certify  that  the  monofill: 

•  Does  not  cause  or  contribute  to  the 
harm  of  threatened  or  endangered 
species  or  their  habitat,  does  not  restrict 
the  flow  of  a  base  flood,  does  not  reduce 
the  temporary  water  storage  capacity  of 
a  floodplain.  and  does  not  present  a 
hazard  to  human  health,  tvildhfe,  or  land 
or  water  resources; 

•  Does  not  attract  birds  that  present  a 
hazard  to  aircraft  if  the  monofill  is 
located  either  within  3.048  meters 
(10,000  feet)  of  aircraft  nmways  used  by 
turbine-powered  aircraft  or  1,524  meters 
(5,000  feet)  of  an  airport  runway  used 
only  by  piston  engine-powered  aircraft; 

•  Is  designed  to  withstand  stress 
created  by  the  maximum  ground  motion 
if  the  monofill  is  located  in  a  siesmic 
zone; 

•  Is  located  00  meters  or  more  from  a 
fault  that  has  had  displacement  in 
Holocene  time: 

•  Is  located  in  areas  that  adequately 
support  the  structiu'al  components  of  the 
unit;  and 

•  Is  located  outside  the  perimeter  of 
wetland  areas. 

In  addition,  the  monofill  owner  or 
operator  must  report  the  concentration 
of  the  pollutants  in  sewage  sludge,  level 
of  pathogen  reductions  achieved,  the 
record  of  the  methane  gas  concentration 
in  any  structure  within  the  monofill 


boundary  and  at  the  property  boundary, 
the  volume  of  runofi'  treated  and 
discharged,  and  the  concentration  of  the 
pollutants  in  the  discharge. 

These  monitoring,  record  keeping,  and 
reports  relate  to  key  elements  within 
Subpart  D  and  were  described 
throughout  the  discussion  of  the 
requirements  for  monofills. 

Surface  Disposal  Sites  (Subpart  E) 

Applicability  (§  503.40) 

The  requirements  contained  in  this 
proposal  apply  to  surface  disposal  sites 
receiving  only  sewage  sludge.  The 
requirements  also  apply  to  any  person 
who  disposes  of  sewage  sludge  on  a 
sewage  sludge  disposal  site. 

Specialized  Definitions  (§  503.41) 

Surface  Disposal  Sites     .... 

There  are  a  number  of  different  ways 
to  apply  sewage  sludge  to  the  land  for 
reuse  or  disposal.  Sewage  sludge 
applied  to  agricultural  stad  non- 
agricultural  land,  and  the  distribution 
and  marketing  of  sewage  sludge, 
generally  is  done  to  use  the  nutrient  and 
soil  conditioning  properties  of  the 
sewage  sludge.  Applying  sewage  shidge 
to  dedicated,  non-agricultural  land, 
however,  is  an  exception.  This  practice 
does  not  use  the  nutrient  and  soil 
conditioning  properties  for  a  beneficial 
use.  Rather,  it  is  a  disposal  method  that 
uses  the  soil  to  bind  the  metals  and  uses 
soil  microorganisms,  sunlight,  and 
oxidation  to  destroy  the  organic  matter 
in  the  sludge.  Disposing  of  sewage 
sludge  in  monofills  is  also  a  method  of 
disposal  that  does  not  use  the  beneficial 
characteristics  of  the  sewage  sludge. 

The  Agency  has  identified  another 
disposal  method  that,  while  similar  to 
some  disposal  methods  and  treatment 
practices,  such  as  surface 
impoundments,  is  not  strictly  covered  by 
those  terms.  In  this  method  of  disposal, 
sewage  sludge  is  placed  on  the  surface 
of  the  land  in  "piles".  The  Agency  is 
calling  this  method  of  disposal,  sewage 
sludge  surface  disposal. 

The  Agency  defines  a  surface  disposal 
site  as  an  area  of  land  on  which  only 
sewage  sludge  is  placed  for  a  period  of 
one  year  or  longer.  Surface  disposal 
sites  do  not  have  a  vegetative  or  other 
cover.  The  one  year  time  period  is  used 
to  differentiate  surface  disposal  from 
treatment  or  storage.  As  explained 
elsewhere  in  the  preamble,  today's 
proposal  only  covers  final  use  or 
disposal  methods,  not  treatment 
processes  or  storage. 

In  1984,  when  the  Agency  initiated  the 
Part  503  rulemaking  process,  surface 
disposal  sites  were  considered  surface 
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impoundments  that  were  used  for 
treatment  or  interim  storage,  not  use  or 
disposal  facilities.  Subsequently,  the 
Agency  learned  that  some  conununities 
use  surface  impoundments  for  extended 
periods  of  time,  suggesting  that  the 
practice  is  the  community's  method  of 
disposal.  When  surface  impoundments 
are  used  for  the  final  disposal  of  sewage 
sludge,  they  are  surface  disposal  sites 
and  are  subject  to  the  CWA's 
requirements  as  a  disposal  method.  The 
CWA  requires  the  Agency  to  develop 
standards  for  all  use  or  disposal 
methods  that  are  adequate  to  protect 
human  health  and  the  environment  fit>m 
any  adverse  effect  of  each  pollutant 

The  Agency  identified  approximately 
5,600  facilities  that  dispose  of  476,500 
dry  metric  tons  of  sewage  sludge  by 
"other"  practices,  some  of  which  may 
include  surface  disposal  sites  to  dispose 
of  200,000  dry  metric  tons  of  sewage 
sludge.  The  Agency  believes  that 
approximately  2,400  POTWs  use  surface 
disposal  sites  for  the  disposal  of  their 
sewage  sludge. 

Based  on  available  information,  the 
Agency  believes  that  surface  disposal 
sites  generally  are  small  are  located  in 
rural  areas  on  lands  owned  or  controlled 
by  local  governments,  and  do  not 
expose  individuals  to  significant 
concentrations  of  poUutants.  EPA  is 
collecting  additional  information  on  the 
location,  size,  and  the  physical 
characteristics  of  surface  disposal  sites, 
as  well  as  on  the  characteristics  and 
quality  of  sewage  sludge  placed  on,  and 
the  typical  management  practices 
associated  with,  surface  disposal  sites. 
This  information  will  be  used  to 
evaluate  the  human  health  and 
environmental  impacts  of  treatment 
works  using  surface  disposal  sites. 

The  Agency  has  initiated  work  to 
develop  an  exposure  assessment  model 
for  surface  disposal  sites  in  much  the 
same  way  it  developed  exposure 
assessment  models  for  other  methods  of 
use  and  disposal.  Where  possible,  the 
Agency  will  use  existing  equations  to 
simulate  the  movement  of  pollutants 
from  a  surface  disposal  site  into  the  air, 
ground  water,  and  surface  water.  The 
Agency  is  soliciting  suggestions  on 
modifications  that  it  should  make  to 
either  the  monofill  or  land  application 
models  to  develop  a  surface  disposal 
model. 

After  completing  the  exposure 
assessment  model,  the  Agency  will 
evaluate  MEI  and  aggregate  exposure 
from  surface  disposal  sites.  Information 
on  the  likely  exposure  of  individuals  and 
the  aggregate  eftects  of  surface  disposal 
sites,  as  well  as  comments  on  today's 
proposal,  will  be  used  in  evaluating  the 


appropriateness  of  the  standards  for 
sewage  sludge  disposed  of  on  such  sites. 

For  the  purpose  of  regulation,  the 
Agency  has  tried  to  distinguish  surface 
disposal  from  land  application  to 
dedicated  non-agricultural  land  and 
from  disposal  in  monofills.  Despite  the 
similarities,  there  are  differences 
between  surface  disposal  and  dedicated 
non-agricultural  land  application.  On  a 
surface  disposal  site,  no  vegetative 
cover  is  established  on  the  sewage 
sludge.  However,  on  dedicated  non- 
agricultural  land,  a  vegetative  cover  is 
established. 

By  the  same  token,  if  a  surface 
disposal  site  is  surrounded  by  a 
containment  wall  or  if  the  sewage 
sludge  is  placed  in  a  natural  topographic 
depression  or  a  man-made  excavation,  it 
resembles  a  monofill.  Again,  however, 
there  are  differences.  One  of  the  main 
differences  is  that  no  daily  or  final  cover 
is  established  over  the  sewage  sludge  (Hi 
a  surface  disposal  site.  Under  the  same 
conditions,  surface  disposal  sites  may 
also  resemble  sewage  sludge  treatment 
facilities  such  as  pits,  ponds,  and 
lagoons.  The  distinguishing  feature, 
though,  is  that  a  surface  disposal  site  is 
the  ultimate  method  of  disposal  rather 
than  part  of  the  wastewater  or  sewage 
sludge  treatment  processes. 

The  Agency  is  soliciting  comment  on 
whether  it  should  distinguish  sioface 
disposal  frxHn  dedicated  non-agricultural 
land  application  and  bom  disposal  in 
monofills.  Comment  is  also  solicited  on 
the  use  of  a  1-year  time  period  to 
distinguish  surface  disposal  from 
treatment  or  storage.  Some  treatment 
practices,  such  as  composting,  may  take 
as  long  as  50  weeks.  The  Agency 
considered  and  is  soliciting  comment  on 
regulating  surface  disposal  sites, 
dedicated  non-agricultural  land,  and 
monofills  in  a  similar  manner  without 
regard  to  current  practice.  This 
approach  would  force  all  current 
practices  to  conform  to  the  same 
standards  (i.e.,  cover,  etc.)  based  on  the 
characteristics  of  the  disposal  method, 
rather  than  on  the  anticipated  human 
health  and  envinmmental  effects  of  the 
practice. 

The  remaining  definitions  in  §  503.41 
of  the  rule  are  identical  to  the 
definitions  in  i  503.31  for  monofills. 

General  Requirements  (§  503.42) 

The  requirements  for  surface  disposal 
sites  are  similar  to  those  for  non- 
agricultural  land,  except  for  the 
vegetative  cover,  and  similar  to  those 
for  monofills,  except  for  the  daily  cover, 
the  determination  of  the  class  of  ground 
water  under  the  site,  and  a  closure  plan. 
The  Agency  is  not  requiring  that  owners 
or  operators  of  surface  disposal  sites 


have  a  vegetative  or  other  cover  on  the 
sewage  sludge  because  covers  may  not 
be  necessary  to  protect  human  health 
and  the  environment. 

The  Agency  is  not  requiring  owners 
and  operators  to  determine  the  class  of 
ground  water  under  their  site  because 
the  pollutant  limits  for  surface  disposal 
sites  are  based  on  "current  sludge 
quality"  (i.e.,  the  98th-percentile 
pollutant  concentration  shown  in  the  "40 
City  Study")  and  are  not  contingent  on 
the  class  of  ground  water  under  the  site, 
as  they  are  for  monofills. 

The  Agency  is  requesting  public 
comment  on  requiring  a  closure  plan  for 
surface  disposal  sites  and  the 
requirements  for  the  closure  plan.  For 
monofills,  the  Agency  is  requiring  a  final 
cover  and.  for  10  years,  maintenance  of 
the  final  cover,  methane  gas  monitoring, 
and  restrictions  on  public  access.  EPA 
requests  opinions  and  information  on 
the  efficacy  of  these  provisions, 
particularly  since  the  Agency  is  not 
proposing  a  daily  cover,  and  on  the  need 
for  a  closure  plan  when  one  is  not 
required  for  dedicated  non-agricultural 
land  application. 

EPA  believes  that  the  other  general 
requirements  for  dedicated  non- 
agricultural  land  and  for  monofills  are 
applicable  to  surface  disposal  sites. 
Surface  disposal  sites  should  not 
threaten  endangered  species  or  their 
critical  habitat,  restrict  the  flow  of  a 
base  flood,  reduce  the  temporary  water 
storage  capacity  of  a  floodplain.  or 
present  a  hazard  to  human  health, 
wildlife,  or  land  or  water  resources  due 
to  a  washout  of  the  sewage  sludge.  In 
addition,  if  a  surface  disposal  site  is 
located  near  an  airport,  the  sewage 
sludge  disposed  on  the  site  should  not 
pose  a  hazard  to  aircraft  by  attracting 
birds  to  the  site. 

EPA  is  pn^xwing  that  sewage  sludge 
surface  disposal  sites  located  in  a 
seismic  zone  be  designed  to  withstand 
the  maximum  ground  level  acceleration. 
The  Agency  fivther  proposes  that 
surface  disposal  sites  be  located  60 
meters  or  mme  bom  a  fault  that  has  had 
displacement  in  Holocene  time:  located 
in  areas  where  there  is  adequate  support 
for  the  site;  and  located  outside  the 
perimeter  of  wetland  areas.  If  surface 
disposal  sites  are  located  closer  than  60 
meters  from  a  fault  that  has  had 
displacement  in  Holocene  time,  located 
in  unstable  areas,  or  located  in  wetland 
areas,  they  would  have  to  be  closed 
within  1  year.  These  facilities  must  close 
within  a  year  because  Section 
405(d)(2)(D)  of  the  CWA  requires 
compliance  with  the  requirements  of 
these  rules  within  1  year. 
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The  Agency  is  also  requiring  that 
owners  or  operators  collect  the  volume 
of  water  fnm  the  24-bour,  2S-year  tiona 
event  that  runs  off  a  surface  disposal 
site  and  that  they  discharge  the  water  in 
accordance  with  an  applicable  NFDES 
permit.  This  requirement  precludes 
sewage  sludge  from  washing  out  oi  the 
surface  disposal  site  and  endangering 
human  health  and  envinuunenL 


As  proposed,  the  requirements  for 
svfaoe  ittsposal  sites  apply  to  actire 
sites  sdll  receiving  sewage  sludge.  The 
Agency  is  seeking  poMic  comment  on 
whether  any  or  all  of  the  requirenent* 
in  I  508.42  should  apply  to  sites  that 
have  not  received  sewage  sludge  for 
more  than  one  year. 


Surface  Disposal  Site*— Pollutant 
Umits(§  503.43) 

Figure  DC-^1  shows  the  key  elements 
in  determining  whether  or  not  sewage 
sludge  may  be  disposed  of  on  surface 
disposal  sites. 


/ 
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The  pollutant  limits  for  sewage  sludge 
placed  on  surface  disposal  sites  are 
-'-own  in  Table  7  of  the  proposed  rule. 
The  Agency  is  proposing  to  use  "current 
sludge  quality"  (i.e..  the  98th-percentile 
pollutant  concentrations)  as  the  basis  of 
the  pollutant  concentrations  for  surface 
disposal  sites  because  the  aggregate 
effects  analysis  is  expected  to  show  a 
low  incidence  of  adverse  human  health 
effects  from  this  disposal  method.  Since 
surface  disposal  sites  are  generally 
small  and  are  located  on  municipal 
property  away  from  population  centers, 
few  individuals  are  likely  to  ingest  the 
pollutants  from  the  sludge  by  drinking 
water  from  wells  located  near  surface 
disposal  sites  or  inhale  the  vapors  from 
surface  disposal  sites.  If  these 
assumptions  are  incorrect,  the  Agency 
will  propose  an  alternative  approach 
based  on  the  exposure  assessment 
model  that  is  currently  under 
development. 

The  numerical  limits  for  surface 
disposal  sites  correspond  to  the  9eth- 
percentile  pollutant  concentrations 
unless  the  exposure  assessment  model 
calculates  a  higher  pollutant 
concentration  for  monofills  located  over 
Class  I  ground  water.  In  the  latter  case, 
the  Agency  is  proposing  the  higher 
pollutant  concentration  calculated  by 
the  model.  The  higher  pollutant 
concentrations  are  based  on  the 
stringent  assumptions  in  the  model  for 
Class  I  ground  water.  In  other  words, 
the  pollutant  levels  in  the  leachate 
cannot  exceed  the  MCLs  because  the 
facility  is  located  in  a  sandy  soil 
immediately  over  the  ground  water.  The 
pollutant  concentrations  for  DDT/DDE/ 
DDD  (total),  lindane,  toxaphene,  and 
benzo(a)pyrene  are  based  on  the 
monofill  model  rather  than  the  98th- 
percentile  pollutant  concentration. 

There  are  two  main  reasons  why  the 
model  calculates  a  higher  pollutant 
concentration  than  the  98th-percentile 
concentration  for  these  organic 
pollutants.  The  concentration  values 
reported  for  organic  pollutants  in  the  "40 
City  Study"  may  not  accurately  reflect 
the  actual  concentrations  in  the  sewage 
sludge.  At  the  time  the  "40  City  Study' 
data  were  collected,  the  analytical 
techniques  used  in  the  Study  were  not 
as  sophisticated  or  precise  as  current 
techniques  and  they  had  higher  limits  of 
detection  for  ogranic  pollutants.  In 
effect  concentrations  or  organic 
pollutants  were  not  detected.  It  is  likely 
that  the  National  Sewage  Sludge  Survey 
will  find  these  compounds  in  sewage 
sludge.  Even  if  these  compounds  are 
found,  the  models  may  still  calculate  a 
less  stringent  limit  for  DDT/DDE/DDD 
(total),  lindane,  and  toxaphene  because 


these  are  hi^  moleculai^weight. 
chlorinated  organic  poUotants  diat  have 
a  low  solubility  in  water  and.  therefore, 
do  not  leedi  to  the  ground  water.  The 
modeb  also  may  cucdato  a  lesa 
stringent  concentration  for 
benxo(a)pyrene  than  the  98th-percentile 
concentration  because  the  partition 
coefficient  for  benzo(a)pyrene  is  very 
hi^.  This  means  that  only  a  small 
portion  of  the  pollutant  goes  into 
•obtioa  and  leacbee  to  the  ground 
water. 

Surface  Disposal  Sites— Managemaat 
Practices  (§  503.44) 

The  reqnirement  that  owners  or 
operators  monitor  methane  gas  is  the 
same  for  surface  disposal  sites  as  for 
monofills.  Methane  gas  forms  during  the 
decomposition  of  organic  pollutants 
under  the  anaerobic  conditions  in  the 
layer  of  sludge  at  the  bottom  of  the 
surface  disposal  site  and  could 
accumulate.  The  Agency  is  proposing 
that  owners  or  operators  monitor  for 
methane  gas,  either  in  buildings  located 
within  the  boundary  of  the  surface 
disposal  site  or  at  the  property 
boundary,  to  protect  against  any 
potential  accumulation  to  levels  that 
could  endanger  public  safety. 

EPA  is  proposing  that  crops  not  be 
grown  for  human  consumption  on  a 
surface  disposal  site,  that  vegetation 
Bowing  on  a  sarface  disposal  site  not  be 
Ted  to  animals,  and  that  animals  raised 
for  human  consumption  not  be  grazed 
on  the  vegetation.  The  reason  for  these 
requirements  is  that  vegetation  may 
spontaneously  grow  at  surface  disposal 
sites.  If  this  occurs,  care  should  be  taken 
to  ensure  that  anfanals  do  not  graze  on 
the  vegetation  and  that  individuals  do 
not  harvest  the  vegetation  for 
subsequent  feeding  to  animals  or 
humans. 

Access  controls  are  to  be  erected  to 
prevent  unauthorized  entry  to  the 
surface  disposal  site.  This  requirement 
is  designed  to  protect  the  public  from 
methane  gas  and  from  walking  on  an 
unstable  surface.  The  access  controls 
should  also  assist  in  guarding  against 
any  illegal  dumping. 

Pathagen  And  Vector  Attraction 
Reduction  Requirements  (§503.45) 

The  Agenty  is  proposing  that  sewage 
sludge  placed  in  surface  disposal  sites 
meet  at  least  the  Class  B  pathogen 
reduction  requirements  to  reduce  the 
speed  of  pathogenic  organisms  from  the 
surface  disposal  site,  llie  basis  of  this 
requirement  is  the  study,  described  in 
the  discussion  of  monofills,  that  shows 
the  migration  of  pathogenic  organisms 
from  septic  tanks  located  in  sandy  soils. 
As  in  the  case  of  monofills.  the  Agency 


is  requesting  comment  on  whether  the 
pathogen  reduction  requirement  for 
sewage  sludge  on  surface  disposal  sites 
should  be  waived  if  a  liner  is  installed. 
fai  adcfitioa  the  Agency  is  requesting 
comment  on  whether  it  should  allow 
Class  C  pathogen  redaction  for  sewage 
shidge  disposed  of  on  surface  disposal 
sites,  as  it  does  for  dedicated  non- 
agricultural  lands. 

EPA  is  requiring  that  sewage  sludge 
disposed  of  on  surface  disposal  sites 
meets  one  of  the  vector  attraction 
leductioo  requirements  in  |  503.53.  The 
Agency  did  not  propose  that  sewage 
sludge  placed  in  monofills  meet  the 
vector  sttraction  reduction  requirements 
because  the  sewage  sludge  is  covered 
daily.  A  daily  cover  shoidd  provide 
sufficient  protection  against  the 
attraction  of  vectors  to  the  sewage 
sludge  and  the  subsequent  spread  of 
pathogenic  organisms  from  the  monofiU. 
However,  the  Agency  is  not  proposing  a 
similar  daily  cover  provision  for  surface 
dispoeal  sites  and.  therefore,  believes 
that  the  vector  attraction  reduction 
requirements  in  1 503.53  are  needed  to 
reduce  the  attraction  of  vectors  to  the 
sewage  sludge  and  the  potential  spread 
of  pathogenic  organisms  from  the 
surface  disposal  site.  The  vector 
attraction  reduction  requirement  for 
surface  disposal  sites  is  the  same  as  die 
lequifemenl  for  dedicated  non- 
agricultural  land. 

Monitoring.  Record  Keeping,  And 
Report  Requirements  (§JS  503.81  and 
503.85) 

Ownoa  and  operators  of  surface 
disposal  sites  are  to  measure  the 
concentration  of  the  pollutants  listed  in 
Table  7  of  Ae  rule  at  the  frequencies 
estabHsfaed  for  the  design  capacity  of 
the  treatment  woric  and  with  the 
sami^ing  and  analysis  procedures  in 
1 503.81.  Owners  or  operators  must 
monitor  the  seurage  sludge  to  ensure 
compliance  with  the  Class  A  or  Class  B 
pathogen  reduction  requirements, 
monitor  the  methane  gas  at  the  property 
boundary,  and  monitor  the  volume  and 
concentration  of  the  pollutants  in  the 
runoff.  Section  503.81(b)  lists  the 
analytical  methods  for  these  analyses. 

EPA  is  proposing  diat  die  specified 
records  be  kept  for  5  years,  a 
requirement  of  the  State  program 
management  regulation  (40  CFR  Part 
501).  Also  imder  consideration  is  a 
record  retention  requirement  of  3  years. 
The  Agency  is  seeking  public  comment 
on  the  appropriate  period  of  time 
treatment  worlu  should  be  required  to 
retain  the  records  for  surface  disposal 
sites. 


FadeMl 
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The  reports  ensure  that  owners  or 
operators  of  surface  disposal  sites  will 
comply  with,  the  momtoring^  and 
verificatian  re<{uirementB  of  the  rule,  fai 
addition,  owners  ot  operators  must^ 
certiiy  tint  eadi  surface  disposal  site: 

•  Deeanot  cause  or  contribute  to  the 
harm  of  threatened  or  endangered 
species  or  their  habitat  does  not  restrict 
the  flow  of  8  base  flood,  does  not  reduce 
the  temporary  water  storage  capacity  of 
a  flood  plain,  and  does  not  present  a 
hazard  to  human  health,  wildlife,  or  land 
or  water  resources; 

•  Does  not  attract  birds  that  present  a 
hazard  to  aircraft  if  the  surface  disposal 
site  is  located  either  widiin  3,048  meters 
(10,000  feet)  of  aircrafr  runways  used  by 
turbine-powered  aircraft  of  1,524  meters 
(5.000  feet)  of  an  aircrafi  runway  used 
only  by  piston  engine-powered  aircraft;. 

•  la  desipied  to  withstand  streaa 
created  l^  the  maximum  recorded: 
ground  level  acceleratioaiC  die  surface 
disposal  aile  is  located  in  a  asiamie 
zone; 


•  IslocatedeOmetaaoramrefrnma 
fault  that  has  had  displacement  m 
HoloGene  time: 

•  Isiocatediaareaatlstf  adequately 
support  the  stmctural  camponents  of  tiie 
surface  disposal  site:  and 

•  Is  located  oi^aide  the  perimeter  ofa 
wetland  area. 

in  addition,  tlw  owner  or  operator  of 
each  aur£aca  disposal  site  amst  report, 
at  the  same  frequency  specified  &>r 
sewage  eludes  munituring,  the 
concentcatian  of  the  pollutants  in 
sewage  dudge,  the  level  of  pathogen 
reduction  achieved,  the  vector  attraction 
reduction  ^iproach  used,  the  record  of 
the  methane  gas  concentration  in  any 
structure  within  the  surface  dispose  site 
boundary  or  at  the  property  boundary, 
the  volume  of  runoff  trrated  and 
dischvged,  and  the  concentration  of  the 
pollutants  in  the  runoff. 

Pathogen  And'Vector  Attraction 
RedUUion  RequireuMnta  (Sulipatt  ¥) 

Applicability  And  Scope  (§503^30) 
The  pathogen  reduction  and  vector 


attraction  reduction  requirements 
induded  in  Subpart  F  pertain  to  sewage 
sludge  tiiat  is  applied  to  agricultural  and 
non-agricultural  land,  distributed  and 
marketed,  or  disposed  of  in  monofills  or 
on  surface  disposal  sites.  Pathogenic 
organisms  in  wastewater  and  sludge 
include  bacteria,  viruses,  protozoa,  and 
helminth  ova  and  constitute  one  class  of 
contaminants.  These  organisms  can 
cause  diseases,  usually  enteric  diseases, 
through  direct  humai  contact  with  the 
organisms  or  through  ingestion  of  an 
infected  animal. 

Pathogen  bacteria  and  viruses  occur 
in  sewage.  Based  on  a  literature  review. 
Table  IX-F.I  lists  those  pathogenic 
organisms  that  (1)  are  associated  with  a 
high  incidence  of  disease,  (2)  are  found 
iahigh  concentrations  in  sewage  sludge, 
(3)  exhibit  resistance  to  environmental 
stresses,  (4)  can  be  delected  with 
available  methods,  and  (5)  exhibit  low 
infectious  dosea. 


TABLE  IX-F.I— Priuary  Pathogens  Im  SewaiGe  Sludge 


Type 


Bacteiir- 


OiwttoafSofitU. 


cnlGnc  vBvo^ 


Gntroenteties,  maningitia,  canfitis  cenicai 

intoctiODt  hepatftis- 


RMpiralofy  iniactions.  gastroemeritis. 


TaaainiK  (tapMiennK 
Vinaraitaiva  migrans. 


Prolozosns. 


Fungk„ 


Ainebie  dyMTTtery. 

Giardasift. 

Gastorenlerilis. 


<yruabi  ei  jstrr. 


or  raapitatoiy  Jntactions. 


Source:  Tactir«iaal  Support  Oeaumant  Pitfbogans  and  Vectors.  EPA,  198S. 


Wastewater  treatment  processes 
remove  pethogenic  organisms  from 
wastewater,  not  so  much  by  diestroying 
them  as  by  cmcentrating^thera  in  the 
residual  shidge  streams.  Because  sludge 
volume  is  much  smaller  than 
wastewater  volume,  concentrations  of 
pathogens  on  a  volume  basis  are  much 
higher  in  the  sludge  tlttia  in  the  original: 
wastewater.  The  increased  pathogen 
content  of  sludge  maltea  it  essei\tial  that 


the  Agency  require  processing  and  other 
procedures  that  minimize  exposure  of 
humans  and  animals  to  infectious 
organisms  in  sludge. 

Ideally,  regulations  designed  to 
protect  individuals  from  pathogenic 
organisms  in  sewage  sludge  take  into 
consideration: 

•  The  densities  of  specific  pathogens 
of  major  public  health  significance 
contained  in  sewage  riudge; 


•  The  ability  of  specific  wastewater 
and  sludge  treatment  processes  to 
reduce  the  concentrations  of  these . 
pathogens; 

•  The  survival  or  transport  of 
pathogenic  organisms  in  the 
environment;  and 

•  The  risk  to  humans  ingesting  a 
specific  number  of  these  pathogens. 

However;  research  on  the  fate  and 
patiiogenicity  of  microorganisms  in 
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sewage  sludge  is  still  under 
development.  Therefore,  the  Agency  has 
traditionally  specified  technology-based 
standards  (i.e.,  processes  that 
significantly  reduce  pathogens — PSRP — 
and  processes  that  further  reduce 
pathogens— PFRP).  These  treatment 
technologies  are  included  in  40  CFR 
257.3-«. 

The  Agency  is  gathering  additional 
information  on  the  survival  and 
transport  of  pathogenic  organisms  in  the 
environment  and  on  the  specific  number 
of  pathogenic  organisms  likely  to  cause 
an  infection.  This  information  will  be 
used  to  develop  a  series  of  equations  to 
simulate  the  movement  of  pathogenic 
organisms  through  the  environment. 
These  equations  will  be  integrated  into 
a  model  similar  to  the  other  exposure 
assessment  models  discussed  in  Part  IV 
of  the  preamble.  The  model  will  (1)  start 
with  levels  of  pathogenic  organisms 
usually  seen  in  wastewater  prior  to 
treatment,  (2)  project  the  level  of 
reduction  attained  by  wastewater  and 
sewage  sludge  treatment,  and  (3) 
calculate  the  movement,  survival,  and 
attenuation  of  the  pathogenic  organisms 
in  the  environment,  as  well  as  the  risk  of 
human  disease. 

In  conjunction  with  the  development 
of  the  model,  the  Agency  is  gathering 
information  on  the  infectious  dose  of 
pathogenic  organisms  (i.e.,  the  minimum 
number  of  bacteria,  viruses,  protozoa,  or 
helminths  necessary  to  cause  an 
infectious  dose  in  the  host).  In  defining 
an  Infectious  dose,  the  Agency  will  use  a 
process  similar  to  the  way  in  which  It 
establishes  RfDs  for  non-carcinogenic 
pollutants.  The  numbers  will  likely  be 
similar  to  an  RfD  (i.e.,  establishing  a 
level  such  that  the  likelihood  of 
developing  an  infectious  case  is  very 
low).  Once  microbiological  "human 
health  criteria"  are  established  for 
pathogenic  organisms,  the  Agency  will 
incorporate  this  information  with  data 
on  survivability,  transport,  and  climatic 
effects  into  a  model  to  calculate  the 
densities  of  pathogenic  organisms  in 
sewage  sludge  that  can  be  applied  to  the 
land  or  disposed  of  in  monofllls  or  on 
surface  disposal  sites  tvithout  infecting 
individuals. 

Because  more  data  are  available  on 
bacteria,  the  Agency  anticipates 
modeling  bacteria  first,  followed  by 
viruses,  protozoa,  and  helminth  ova. 
Once  the  model  and  criteria  are  fully 
developed  and  have  undergrone  review 
by  the  Agency's  Science  Advisory 
Board,  the  Agency  will  publish  the 
model  and,  if  necessary,  propose 
revisions  in  the  Part  503  requirements. 

Until  the  Agency  develops 
microbiological  human  health  criteria 
that  link  specific  numbers  of  pathogenic 


organisms  to  an  infectious  dose,  the 
Agency  is  basing  today's  proposal  on 
the  premise  that  pathogenic  organisms 
must  be  below  levels  of  detection  or 
below  spedHed  levels  of  fecal  coliforms 
and  fecal  streptococci/enterococci 
(indicator  bacteria)  to  protect  human 
health  and  the  environment.  To  attain 
this  standard,  treatment  works  may  use 
treatment  processes  alone  (Class  A, 
such  as  composting),  or  a  combination 
of  treatment  processes  and  ;>eriods  of 
time  when  access  to  and  use  of  the  land 
where  sludge  is  applied  are  restricted  to 
allow  environmental  exposure  (sunlight 
and  soil  temperature)  to  kill  the 
remaining  pathogens  (Class  B  and  Class 
C).  Less  stringent  treatment  standards 
(Class  B  and  Class  C)  are  combined 
with  more  rigorous  restrictions  on 
access  to  the  land  and  on  growing  and 
harvesting  food  and  feed  crops  on 
sludge-amended  soils.  The  combination 
of  treatment  standards  and  access  and 
use  restrictions  should  ensure  that  the 
densities  of  the  remaining  pathogenic 
organisms  are  sufficiently  attenuated 
that  the  risk  of  human  disease  is 
negligible. 

EPA  is  specifying  reductions  in 
pathogenic  organisms  and  densities  of 
indicator  organisms  that  must  be 
attained,  rather  than  continuing  to 
specify  technologies  that  must  be  used, 
because  of  the  difficulties  in  equating 
new  processes  to  the  documented 
processes  (i.e.,  PSRP  or  PFRP).  Without 
performance  standards  corresponding  to 
a  desired  level  of  pathogen  reduction  or 
density  of  indicator  organisms, 
manufacturers  had  difficulty  in 
demonstrating  that  their  technology  was 
equivalent  to  the  treatment  process 
specified  in  40  CFR  257.3-6.  In  1985,  the 
Agency  established  a  Pathogen 
Equivalency  Committee  to  review  and 
assist  the  Agency  in  assigning  new 
technologies  to  either  PSRP  or  PFRP. 
However  without  performance 
standards,  the  Agency  believes 
manufacturers  still  will  encounter 
difficulties  and  be  reluctant  to  invest  in 
new  technologies. 

Today's  performance  standards  are 
based  on  well-operated  wastewater  and 
sewage  sludge  treatment  processes  (see 
Reference  number  78).  Any  process  may 
be  used  for  a  particular  class  of 
pathogen  reduction  as  long  as  the 
appropriate  pathogenic  organism 
reduction  or  density  of  indicator 
organisms  is  attained. 

Another  reason  that  the  Agency  is 
revising  the  requirements  in  40  CFR 
257.3-6  is  to  provide  additional 
flexibility  for  small  treatment  works  to 
meet  the  requirements  in  the  rule.  The 
two  technologies  specified  in  40  CFR 
257.3-6  (PSRP  and  PFRP)  did  not  give 


sufficient  flexibility  to  small  h«atment 
plants  with  processes  that  are  not 
equivalent  to  PSRP  to  meet  the 
requirements  by  increasing  the  access 
and  use  restrictions,  rather  than 
investing  in  significantiy  more  costly 
processes.  Therefore,  the  Agency  is 
adding  a  third  class  of  pathogen 
reduction/indicator  organism  densities 
that  is  combined  with  more  rigorous 
access  and  use  restrictions  to  provide 
additional  opportunities  for  small 
treatment  works  to  attain  the 
performance  standard. 

The  Agency  is  also  revising  the  40 
CFR  256.3-6  requirements  because  of  the 
growing  concern  about  applying  septage 
to  the  land,  bi  1979.  when  the  40  CFR 
Part  257  requirements  were  published, 
septage  was  considered  to  have  been 
treated  to  a  level  equivalent  to  PSRP. 
Therefore,  septage  could  be  placed  on 
the  land  as  thouj^  it  had  been  treated 
by  PSRP.  In  today's  proposal,  septage  is 
defined  as  sewage  sludge.  Therefore, 
septage  collected  and  applied  to  the 
land  or  disposed  of  in  monofills  or  on 
surface  disposal  sites  would  have  to  be 
monitored  and  meet  the  requirements 
for  the  appropriate  class  of  pathogen 
reduction  in  the  same  manner  as  would 
any  other  sewage  sludge  that  is 
generated  or  treated.  The  Agency 
recognizes  that  this  way  may  require 
that  septage  haulers  have  their  septage 
processed  prior  to  applying  the  septage 
to  the  land.  However,  the  Agency  is 
unsure  about  the  extent  and  magnitude 
of  any  disruptions  that  today's  approach 
may  cause.  Public  comments  are 
requested  on  the  impact  of  the  proposed 
rule  on  the  use  and  disposal  of  septage. 

The  Agency  also  is  revising  the 
approach  used  in  40  CFR  257.3-6  to 
separate  the  pathogen  reduction/ 
indicator  organism  density  requirements 
from  the  vector  attraction  reduction 
requirements.  The  Agency  is  proposing 
(1)  five  ways  to  demonstrate  that 
vectors  would  no  longer  be  attracted  to 
sewage  sludge  or  (2)  that  sewage  sludge 
be  injected  below  the  surface  of  the 
land.  Except  for  ensuring  that  the  vector 
attraction  reduction  is  concurrent  with 
or  follows  the  Class  A  pathogen 
reduction  processes  (to  preclude 
explosive  regrowth  of  the  pathogens), 
the  Agency  sees  no  merit  in  linking  a 
particular  vector  attraction  reduction 
option  to  a  particular  pathogen 
reduction  performance  standard. 

Specialized  Definitions  (§  503.511 

Aerobic  Digestion 

Digestion  by  aerobic  processes  is 
commonly  used  to  stablize  sewage 
sludge.  Typically  there  is  no  attempt  to 
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control  temperature,  so  temperatures 
ordinaiily  range- from  10-to  30  degrees 
Celsiua,  depemik^on  the  daily  weather 
conditions.  If  energy  ie  conserved  (e.g., 
by  minimiaing-  air  Row  and  covering  the 
digester),  temperatures  can  increase  to 
the  thermophilic  range  (SD  to  ao  degrees 
Celsiu»).  Nominal  reaidoice  times  tmge 
from  10  to  40  days.  Volatile  solida 
reductionst  wibich  indieate  a  reduction 
in  the  ability  of  the  dudge  to  create 
odors  and  attract  vectora,  ia  increased 
by  operating  at  higher  temperaiutes  and 
for  longer  residence  times,. 

The  three  types  of  aerobic  digestion 
processes  are  conventional  semi-batch 
digestion,  conventional  (mesophilic) 
continuous  digeation.  and  autoheated 
(thermophilic)  continuous  digestion.  In 
the  semi-batch  operation,  solids  are 
pumped  directly  from  the  clarifler  into 
the  continually  aerated  digester.  When 
the  digester  is  full,  aeration  continues 
for  an  additional  2. to  3  weeks.  The 
conventional  continuous  operation 
closely  resembles  the  activated  sludge 
process  witii  a  flow-threugh  aerobic 
digester  followed  by  a-  ciariHer- 
thickmer.  Msny  conventional  aerobic 
digesters  are  operated  in  the  ambient 
temper^sra  ranges,  Tn  the  autoheated 
processes,  sludge  &om  the  elariffers  is 
usually  thickened  to  provide  a  digester 
feed  with  greater  than  four  percent 
solids.  In  these  digestaa^  diermophilic 
conditioea  (SD^taaOde^ees  Celsius) 
result  from  tbe  eMotlBnnHl  heast  of 
substcate  axidatinnr 

Anaerobic  Digestion 

Anaerobic  digpwtion  is  the 
degradatieaaf  mkxobialapcal  organic 
substance  in  the  absence  of  oxygen. 
Primary  or  secondary  sludge  is  digested 
in  an  air-tighl  reactor  foe  varying 
periods  of  time:depending  on  the 
temperature. 

The  three  basic  ^fpes  of  anaerobic 
digestion  are  low-rate  digestion,  high- 
rate  digestion,  and  two-stage  digestion. 
In  low-rats,  digestion,  the  sludge  is 
unmixed' in  the  reactor  and  the 
processes  of  sliidge  thickening  and 
liquid  solid  separation  are  carried  out 
simuFtaneousiy.  lahigh-cate  digestion, 
the  sludge  in  die  reactor  is  mixed' and 
heated.to  speed  up  microbial  processing 
of  the  sludge.  High-rate  reactors  ace- 
operated  at  eiil)ermesaphilic(3tc  to  38 
degreeeCeishi^'ortiiermophilic  (50  to 
60  degrees  Cehius)  temperatures.  High- 
rate  reactors  have  shorter  detcTrtion 
times  than  do  lew-rate  reactors  (tc  30 
to  60  days  for  IbwTBte  digesters  versns 
10  to  20  days  fbrhi^-rate  digesters).  In 
the  tvro-stege  process,  a  higb-rate 
digester  is  linked  to  a  second  digester, 
generally  unmixed.  The  second  digester 
primarily  serves  as  a  thickener. 


Density  of  Microorganisms 

The  density  of  microorganiama  per 
unit  mess  of  volatile  suspended  solids  is 
the  nundiet  of  micraarganisnn  divided 
by  the  mass  of  volatile  suspended  selide. 
in  the  sewage  sludge.  The  number  of 
microorganisms  may  be  ctdony-forming 
units  or  most  probable  number  of 
bacteria,  piaque-focsung  units  of 
viruses,  or  the  actual  oumb^  by  count, 
of  either  protazoan  cysts  or  helndntfa 
ova. 

The  Agsncy  is  de&nng  die  dmsity  of 
microorganisma  in  terms  of  volatile 
suspeni^l-aabds  becmse  these 
organisms  are  associated  with  volatile 
suspended  solids  (i.e..  organic  material) 
in  the  sewage  sludge.  The  Agency 
invites  conunent  oa.  this  approach.  . 

Specific  Oxygen  Uptake  Rate 

Specific  oxygen  uptake  rate  (SOUR)  is 
the  rate  at  whiidi  baucteria  consume 
oxygen  in  a  liquid  sewiage  sludge  that 
has  bees  treeted  in  an  aerabic  process 
(i.e.,  mass  of  ox^^en  consumed  per  unit 
time,  pa-  onit  mass  of  sewage  shidge 
solids).  A  high  SOUR  mdicatesdmre  is  a 
large  and  active  bacteria  mass  in  the 
sewage  sludge  and  the  sewage  sludge  is 
likely  to  putrefy  rapidly.  A  low  SOUR 
indicates  that  the  bacterie  in  the  sewage 
sludge  have  consumed  available  food 
sources  and  the  sewage  shidge  will  not 
putrefy  rapidly.  The  SOUR  standard  of  1 
milligram  of  oiiygen- per  hour,  per  gram 
of  sewage  sludge  soKdS  or  less  is  used 
as  one  of  the  indicators  that  the 
treatment  has  met  the  vector  attraction, 
reduction  requirements. 

■  The  SOUR  standard  is  only- 
appropriate  fbrsewage  sludge  or 
compost  thaf  has  undergone  aerobic 
digestion  anif  has  a  hi^  proportion  of 
aerobic  bacteria.  Therefroe,  untreated, 
limed,  aiufairaerobically  digested 
sewage  sludge  are  not  eli^ble  to  use 
this  standard. 

Volatile  Suspended' Solids 

Volatile  suspended  solids  is  that 
portioirof  the  tt)tal  solids  in  sewage 
sludge  that  is  removed  when  the  sewage 
sludge  is  burned  at' 550  degrees  Celsius 
in  the  presence  of  excess  air. 
Microbiological  densities  are  measured 
in  terms  of  volatile  suspended  solids  in 
the  sewage  sludge  because  these 
microbes  are  associated  with  die 
volatile  suspended  fecal  material. 

Pathogaa  Reductioa  Beqaiamenta 
(§503.52) 

Section  503.52  proposes  three  classes 
of  pathogen'  reduction  to  adiieve  the 
objective  of  reducing  pathogenic 
organisms  below  levels  of  detection. 
EPA  developed  the  three  classes  or 


levels  of  pathogen  reduction  (i.e..  Class 
A,  Class  B,  and  Qas&  Q  to  provide 
treatment  works  greater  flexibility  ia 
reducing  the  risk  of  infection  and 
disease  from  pathogens  than  was 
allowed  in4fl  CFR  257.3-a  Treatment 
woiks  may  meet  the  pathogen  reduction 
requirement  by  treating  the  sewage 
sludge  to  the  Class  A  performance 
standard.  The  requirement  may  also  be 
met  by  treating  the  sewage  sludge  to  a 
Class  B  or  a  Class  C  performance 
standard  and  by  placing  time 
restrictions  on  public  access  to  the  land 
where  the  sewage  sludge  is  applied  and 
placing  time  restrictions  on  powing  and 
harvesting  crops  and  grazing  mimals  on 
that  land.  These  aiBcess  and  use 
restrictions  are  not  applicable  to  sewage 
sludge  disposed  of  in  mooolills  or  on 
surface  disposal  sites  because  crops  are 
not  grown  on  mooafills  or  surface 
disposal  sites  and  because  the  access 
restrictions  for  these  disposal  practices 
are  more  stringent  than  the  access 
restrictions  for  land  application  of  - 
sewage  sludge. 

Class  A 

Class  A  pathogen  reduction  ia 
achieved  by  pnnansing  tl»  sewage 
sludge.  Generally,  this  will  involve 
composting  the  sewage  sludge  or  using 
other  praeesses  that  incre^e  the 
temperature  of  the  sewage  sludge  to  5& 
to  00  degree  Celsins. 

To  achieve  Class  A  reduction,  the 
pathogenic  bacteria,  viruses,  protozoa, 
and  hefanintfa  ova  in  the  sewage  sludge 
must  be  reduced  to  below  detectable 
limits.  By  requiring  thst  bacteria,  viruses 
{Salmonella  sp.),  protosoa,  and  hetmintfa 
ova  are  aH  below  levels  of  detection,  the 
Agency  believes  that  these  organisms 
win  not  iidect  indSviduals  or  animais. 

The  proposed  methods  to  be  used  in 
measuring  eech  of  these  organisms  are^ 
presented  in  1 5B9.8t(b)  and  discussed 
later  in  the  preamble.  As  part  of  that 
discussion  the  Agency  is  inviting 
comments  on  tite  methods.  — 

An  alternative  requirement  is 
presented  in  today's  proposed  rule  for 
Class  A  pathogen  reduction  because  of 
the  difficulty  in  demonstrating  that  all 
four  types  of  pathogens  are  below 
detectable  limits.  EPA  is  proposing  that 
when  the  temperature  of  sewage  sludge 
is  raised  (S3  degrees  Celsius  for  5  days 
or  55  degrees  Celsius  for  3  days  or  70 
degrees  Celsius  for  one-half  hour)  and 
the  density  of  fecal  coliforms  and  Cecal 
streptococci  (enterocoeci)  per  gram  of 
volatile  suspended  solids  are  each  equal 
to  or  less  than  100.  the  Class  A 
pathogenic  reduction  requirements  are 
achieved. 
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Fecal  coiiforms  and  fecal  streptococci 
are  benign  organisms  present  in  fecal 
material.  They  are  used  as  indicators  of 
the  presence  of  fecal  material.  II  their 
densities  are  high,  the  risk  of  infectious 
levels  of  pathogenic  organisms  is  also 
high.  Agency  data  indicate  that  when 
coliform  densities  in  processed  sludge 
are  low  (100  per  gram  of  volatile 
suspended  solids  or  less),  Salmonella 
are  absent  and  when  coliform  densities 
are  high.  Salmonella  are  present 
(Reference  number  78).  Thermal 
processes  are  about  as  efficient  in 
destroying  pathogenic  organisms  as  they 
are  in  destroying  fecal  indicatora,  but 
the  fecal  indicators  are  present  in  much 
higher  densities.  When  the  fecal 
indicators  are  reduced  to  very  low 
values,  the  likelihood  of  pathogen 
survival  is  negligible.  Research  also 
shows  that  thermal  processes  must  raise 
the  temperature  of  the  sludge  to  53 
degrees  Celsius  or  above  to  ensiue  the 
destruction  of  helminth  ova  [Ascaris  sp.) 
(Reference  number  78).  Other  processes 
may  reduce  fecal  indicator  densities  to 
low  levels  but  may  not  reduce  all  of  the 
pathogens  in  sewage  sludge  to 
acceptable  levels.  For  example,  ionizing 
radiation  is  more  effective  against 
bacteria  than  against  viruses.  For  this 
reason,  viruses  may  be  present  in  the 
sewage  sludge  even  though  the  fecal 
indicators  are  below  the  100  gram  level. 
Another  example  is  chemical  treatment 
of  sewage  sludge.  Chemical  treatment 
may  reduce  pathogenic  bacteria  and 
viruses,  but  may  not  reduce  helminth 
ova  because  the  ova  are  protected  by  a 
shell  that  may  be  impervious  to 
chemicals.  Therefore,  measurement  of 
fecal  indicators  may  be  used  only  when 
thermal  processes  raise  the  temperature 
of  the  sludge  for  the  specified  periods  of 
time. 

The  Agency  invites  comments  on 
applying  the  fecal  indicator  alternative 
only  to  processes  that  raise  the 
temperature  of  the  sewage  sludge  to  at 
least  53  degrees  Celsius  and  solicits 
data  on  the  correlation  of  pathogens  to 
fecal  indicator  organisms  for  other 
technologies.  The  Agency  also  requests 
comments  on  both  the  use  of  indicator 
organisms  to  measure  pathogen 
reduction  and  on  the  use  of  the  density 
of  100  per  gram  of  volatile  suspended 
solids  value  for  fecal  coiiforms  and  fecal 
streptococci/enterococci.  The  Class  A 
pathogen  reduction  must  be  completed 
prior  to  or  must  be  concurrent  with  the 
processes  that  are  used  to  meet  the 
vector  attraction  reduction  requirements 
(see  §  S03.52(a)(3)).  The  objective  of  this 
requirement  is  never  to  leave  a  sewage 
sludge  that  is  required  to  meet  Class  A 
requirements  nearly  devoid  of 


vegetative  bacteria  unless  there  is 
something  present  that  inhibits  bacterial 
growth,  llie  inhibiting  factor  may  be 
dryness,  presence  of  certain  chemicals, 
or  presence  of  vegetative  bacteria.  If  the 
Class  A  process  that  reduces  pathogens 
followrs  die  process  for  reducing  vector 
attraction  (for  example,  pasteurization 
after  anaerobic  digestion),  vegetative 
bacteria  are  destroyed.  Subsequent 
contamination  by  pathogenic  bacteria 
could  result  in  explosive  regrowth.  If  the 
situation  were  reversed,  the  presence  of 
nonpathogenic  bacteria  that  caused  the 
digestion  and  reduced  the  value  of  the 
sludge  as  an  energy  source  would 
severely  limit  potential  for  explosive 
regrowth.  This  does  not  apply  to  Class  B 
and  Class  C  pathogen  reduction  because 
competitive  bacterial  organisms  that 
hinder  regrowth  are  present  in  the 
sewage  sludge. 

Since  the  Class  A  pathogen 
requirements  reduce  pathogenic 
organisms  to  levels  unlikely  to  cause  an 
infectious  dose,  the  Agency  is  not 
imposing  restrictions  on  access  to  or  use 
of  the  land  for  any  period  of  time. 
Access  is  restricted  for  non-agricultival 
lands  until  a  vegetative  cover  is 
established,  but  only  to  keep  individuals 
from  sitting  in  or  tracking  sewage  sludge 
off  the  Held.  Sewage  sludge  that  is 
distributed  and  marketed  must  meet 
Class  A  pathogen  reduction 
requirements.  It  is  optional  for  other 
methods  of  use  or  disposal. 

Class  B 

To  reduce  pathogenic  organisms  to 
safe  levels.  Class  B  pathogen  reduction 
requirements  use  a  combination  of 
treatment  and  time  restrictions  on 
access  to  and  use  of  land  to  which  the 
sewage  sludge  is  applied.  The  level  of 
path<^nic  oijanism  reduction  or  the 
density  of  indicator  organisms  is  based 
on  well-operated  treatment  works  that 
use  primary  setUing,  followed  by 
activated  sludge  treatment  and 
anaerobic  digestion.  For  treatment 
worics  to  achieve  the  Class  B  pathogen 
reductions,  they  must  either 
demonstrate  that  the  treatment 
processes  reduce  the  average  density  of 
pathogenic  bacteria  and  of  viruses  per 
unit  mass  of  volatile  suspended  solids  in 
the  sludge  two  orders  of  magnitude 
lower  than  those  densities  in  the 
incoming  wastewater  or  demonstrate 
that  the  densities  of  each  of  the  fecal 
indicator  organisms  is  6  logic  or  less. 

For  example,  if  the  influent  to  the 
treatment  work  shows  that  the  average 
density  of  pathogenic  bacteria  per  imit 
mass  of  volatile  suspended  solids  is  1 
million  (10')  and  that  the  average 
density  of  viruses  per  unit  mass  of 
volatile  suspended  solids  is  10,000  (10^). 


after  treatment,  the  processed  sludge 
must  show  pathogenic  bacteria  densities 
of  10.000  (10^)  and  virus  densities  of  100 
(10*)  per  imit  mass  of  volatile  suspended 
solids. 

No  requirements  for  reduction  in 
protozoan  cysts  or  helminth  eggs  are 
specified.  Protozoan  cysts  are  believed 
to  be  greatly  reduced  in  numbers  by 
sludge  processing  and  even  if  they  were 
not  greatly  reduced,  their  numbers  are 
reduced  through  environmental 
exposure  on  land.  Helminth  eggs  are  not 
significantly  reduced  by  processing  and 
their  densities  decline  slowly  in  the 
environment.  The  long  period  when 
growing  food  crops  with  the  harvested 
portion  below  the  ground  is  not  allowed 
(5  years  or  18  months  if  no  viable 
helminth  ova  are  found)  and  the  12- 
month  period  during  which  public 
access  to  the  fields  is  restricted  protect 
the  public  against  possible  ingestion  of 
viable  infective  helminth  eggs. 

The  test  data  that  the  Agency  has  on 
the  reductions  in  pathogenic  organisms 
are  based  on  relative  logio  reductions. 
The  Agency  found  that  absolute 
numbers  varied  significantly  between 
facilities  depending  on  the  influent  to 
the  treatment  work,  the  method  used  to 
measure  the  pathogenic  organisms,  and 
the  investigator  conducting  the 
measurements.  However,  for  fecal 
coiiforms  and  fecal  streptococci,  the 
Agency  does  have  data  indicating  that 
when  treatment  of  the  influent  includes 
a  well-operated  physical  or  biological 
process  and  these  processes  are 
combined  with  alkali  additions,  chlorine 
additions,  or  storage  of  the  sewage 
sludge,  the  log  density  of  fecal  coiiforms 
and  fecal  streptococci  each  are  6.0  or 
less.  Reductions  in  fecal  indicators 
correlate  well  with  reductions  in 
pathogenic  bacteria  and  viruses  when  a 
combination  of  processes  is  used  to 
treat  the  influent  and  the  sewage  sludge. 
Current  data  also  indicate  that  the 
logarithms  of  the  densities  of  fecal 
coiiforms  and  fecal  streptococci  in  the 
influent  to  the  treatment  works  do  not 
vary  significantly  for  different 
wastewater.  For  these  reasons,  the 
Agency  believes  an  absolute  value  for 
fecal  indicatora  can  be  used  to  faidicate 
that  the  Class  B  pathogen  reduction  has 
been  achieved.  The  Agency  invites 
comments  on  this  alternative 
requirement  and  on  limiting  the 
applicability  of  the  requirement  to  the 
use  of  certain  technologies.  The  Agency 
also  solicits  data  on  the  correlation  of 
fecal  coiiforms  and  fecal  streptococci  to 
pathogenic  bacteria  and  viruses.  The 
access  and  use  restrictions  discussed 
later  in  this  section  of  the  preamble  also 
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apply  when  this  alternative  requirement 
is  achieved. 

EPA  is  proposing  to  state  the  standard 
in  terms  of  the  difference  in  log  densities 
between  the  influent  wastewater  and 
the  processed  sludge.  The  Agency  is 
using  this  approach  to  credit  the 
wastewater  treatment  processes  as  part 
of  the  processes  to  reduce  pathogenic 
organisms.  The  requirements  in  40  CFR 
257.3-6  only  recognized  processing  of 
the  sludge.  However,  some  wastewater 
treatment  processes  are  more  effective 
than  others  in  reducing  pathogenic 
densities.  Therefore,  since  the  overall 
objective  is  to  reduce  the  level  of 
pathogenic  organisms  in  the  flnal  sludge, 
the  Agency  now  believes  that  treatment 
works  using  those  wastewater  treatment 
processes  that  are  more  effective  in 
reducing  pathogenic  organisms  should 
be  credited  for  doing  so. 

Access  And  Use  Restrictions — Class  B 

When  the  Class  B  treatment  standards 
are  met,  some  pathogenic  bacteria  and 
viruses  remain.  In  addition,  if  protozoa 
and  helminth  ova  are  in  the  influent, 
they  are  likely  to  be  in  the  sewage 
sludge.  Therefore,  as  part  of  the  Class  B 
pathogen  reduction  requirements,  EPA  is 
imposing  access  and  use  restrictions  to 
limit  exposure  to  the  sewage  sludge  and 
provide  time  for  attenuation  of  the 
pathogenic  organisms.  The  period  of 
lime  EPA  is  proposing  to  limit  access  to 
and  use  of  the  land  should  be  sufficient 
to  minimize  the  risk  of  disease  when 
individuals,  plants,  and  animals  come  in 
contact  with  the  sewage  sludge. 

The  use  restrictions  for  Class  B 
reduction  apply  to  agricultural  land 
where  sewage  sludge  is  applied.  The 
public  access  restrictions  apply  to  both 
agricultural  and  non-agricultural  land. 
The  access  restrictions  do  not  apply  to 
monofills  and  surface  disposal  sites 
because  the  access  restrictions  for  these 

,  disposal  methods  are  more  rigorous.  The 
access  restrictions  for  monofllls  and 

/  surface  disposal  sites  are  designed  to 
preclude  public  exposure  to  potentially 

.  toxic  pollutants  in  the  sewage  sludge. 
The  flret  two  Class  B  use  restrictions 
are  for  food  crops.  Food  crops  that  have 
harvested  parts  above  the  ground 
touching  the  sludge-soil  mixture  cannot 
be  grown  for  18  months  after  application 
of  the  sewage  sludge.  If  the  harvested 
parts  are  above  the  ground  and  do  not 
touch  the  sewage  sludge,  there  is  no 
restriction  on  growing  the  crop.  The  18- 
month  period  provides  time  for  the  sun's 
radiant  energy  and  desiccation  to 
inactivate  helminth  eggs  that  are  the 
most  resistant  to  environmental  stress. 

Food  crops  with  harvested  parts 
below  the  ground  cannot  be  grown  for  a 
period  of  5  years  unless  a  demonstration 


is  made  that  there  are  no  viable 
helminth  ova  in  the  soil.  Research 
results  indicate  that  helminth  ova 
survive  in  soils  for  as  long  as  4  years 
after  application  of  the  sewage  sludge  to 
the  land,  even  though  their  survival  rate 
is  expected  to  be  low  (Reference  number 
79).  At  least  18  months  is  sufficient, 
however,  to  allow  time  for  the 
inactivation  of  most  of  the  helminth  ova 
on  the  soil  surface. 

T)ie  third  requirement  is  that  feed 
crops  may  not  be  harvested  for  a  period 
of  30  days  after  application  of  the 
sewage  sludge.  The  restriction  protects 
humans  and  animals  from  contact  with 
the  harvested  product  The  3Q-day 
period  allows  wind  action  and  rainfall 
to  reduce  the  amount  of  sewage  sludge 
that  adheres  to  the  crops.  Thirty  States 
have  a  similar  restriction. 

The  fourth  requirement  restricts  the 
grazing  of  animals  on  agricultural  land 
for  30  days  after  application  of  the 
sewage  sludge.  This  prevents  animals 
from  physically  removing  the  sewage 
sludge  from  the  flelds  where  the  sewage 
sludge  was  appUed.  The  restriction  also 
reduces  the  potential  for  infection  of 
animals  from  bacterial  diseases,  such  as 
salmonellosis,  that  can  be  transmitted  to 
humans.  Thirty  days  should  provide 
sufficient  time  for  rain  and  %vind  to 
remove  most  of  the  sludge  irom  the 
plants  and  for  the  adverse 
environmental  factora  to  cause  pathogen 
die-off. 

The  Class  B  access  restriction  further 
prevents  access  by  the  uninformed 
public  to  the  land  where  the  sewage 
sludge  is  applied  for  12  consecutive 
months.  Agricultural  workera  and 
peraonnel  who  apply  the  sewage  sludge 
to  agricultural  and  non-agricultural  land 
are  exempt  from  the  restriction.  Twelve 
months  is  fully  protective  against 
viruses  and  bacteria  and  will  provide 
protection  against  helminths.  The  time 
restriction  for  public  access  is  less  than 
the  time  restriction  for  growing  crops 
because  the  risk  of  infection  is  less  from 
walking  or  sitting  on  the  land  than  it  is 
from  ingesting  food  crc^s  grown  on  the 
sludge-amended  soil. 

The  time  periods  that  are  in  today's 
proposal  are  based  on  research  results 
and  on  experience  discussed  in  the 
'Technical  Support  Document: 
Pathogens/Vectors"  (Reference  number 
78).  The  Agency  invites  comments  on 
these  time  periods  and  on  the  types  of 
activities  that  are  restricted. 

Class  C 

Class  C  pathogen  reduction 
requirements  and  the  densities  of 
indicator  organisms  are  based  on  the 
performance  of  treatment  works  that 
have  aerobic  treatment  processes  with 


long  detention  times  and  no  primary  . 
settling  processes,  lite  Class  C 
reductions  in  pathogenic  organisms  or 
densities  of  fecal  indicator  organisms 
are  slighUy  less  stringent  than  the  Class 
B  requirements.  Therefore,  the  Class  C 
access  and  use  restrictions  are  more 
stringent  than  the  Class  B  restrictions. 

Class  C  pathogen  reduction  is 
achieved  when  processes  reduce  the 
density  of  bacteria  and  animal  viruses 
per  unit  of  volatile  suspended  solids  in 
the  sludge  1.5  orders  of  magnitude  lower 
than  those  densities  m  the  incoming 
wastewater.  The  Agency  invites 
conunent  on  the  1.5  logarithmic 
reduction  for  Class  C 

Treatment  works  may  also 
demonstrate  that  the  density  of  fecal 
coiiforms  in  sewage  sludge  does  not 
exceed  6.3  logio  or  less  per  gram  of 
volatile  suspended  solids  and  the 
density  of  fecal  streptococci 
(enterococci)  in  the  sewage  sludge  does 
not  exceed  6.7  logio  or  less  per  gram  of 
volatile  suspended  solids  prior  to 
disposal.  The  Agency  also  invites 
conunents  on  these  values. 

Access  and  Use  Restrictions — Class  C 

The  further  reduction  in  pathogenic 
bacteria  and  animal  viruses  and  the 
reduction  in  protozoa  cyst  and  helminth 
ova  for  Class  C  pathogen  reduction  are 
achieved  through  the  access  and  use 
restrictions.  These  restrictions  allow  the 
protozoa  and  helminth  ova  to  be 
reduced  by  natural  processes.  Crops, 
animals,  and  humans  are  protected  by 
the  access  and  use  restrictions  on  the 
land  where  the  sewage  sludge  is 
applied. 

The  Brat  two  Class  C  use  restrictions 
are  the  same  as  the  firet  two  Class  B  use 
restrictions.  They  restrict  growing  food 
crops  with  harvested  parts  that  are 
above  the  ground  and  that  touch  the 
sludge-soil  mixture  for  a  period  of  18 
months.  Restrictions  are  also  placed  on 
growing  crops  with  harvested  parts 
below  the  ground  for  a  period  of  5  years, 
unless  a  demonstration  is  made  to  show 
that  helminth  ova  are  not  present  in  the 
soil.  If  that  demonstration  is  made,  food 
crops  with  harvested  parts  below 
ground  may  be  grown  after  18  months. 

The  third  and  fourth  requirements 
restrict  the  harvesting  of  feed  crops  for 
60  days  and  the  grazing  of  animals  for  60 
days.  Both  of  these  requirements  are  30 
days  longer  than  the  Class  B  restriction. 
This  additional  time  is  being  imposed 
because  of  the  less  stringent  logarithmic 
reduction  in  pathogenic  organisms  and 
the  less  stringent  pathogenic  densities 
for  indicator  organisms. 

The  access  restriction  for  Class  C 
pathogen  reduction  restricts  access  to 
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all  peneonel.  exoapt  fartlMM«pplyii)( 
the  Mwage  sludse.  for  12>naiittM.  llw 
etas*  B  aocest  requifeinaat  o»^ 
reatriota  acceaa  to  the  pubUcior  12 
BUMitfaa.  The  Qaaa  C  acceaa  l«quireineiit 
ia  more  athngent  bacauae  of  the  leaa 
atringent  logaritfaaiic  radtidian  in 
pathogenic  organiaina  for  Cloaa  C 
requirements.  The  Agency  reqneata 
conunent  on  ihia  approacL 

Vector  AttracUoH  tteductkm  (§503.53) 

Vectera  auch  aa  rodenta,-Ilie8.  and 
moaquitoea  play  an  important  role  in  the 
spread  of  pathogenic  diaeaaes.  To  break 
that  link,  treatment  works  are  to 
eliminate  the  characteriatica  of  sewage 
sludge  that  attract  vectors.  Untreated 
sewage  sludge  is  a  hi^  energy  food 
source  that  can  nourish  insect'larvae 
and  provide  food  for  vectors.  Putresdble 
organic  compounds,  including  organic 
amines  such  as  putrescine  and 
cadaverine  and  short-chained  fatty 
acids  such  as  butyric  acid,  give  off  odors 
that  attract  vectors,  "nw  characteristics 
of  sewage  sludge  tiiat  attract  vectors 
can  be  reduced  or  eliminated  liy 
composting  or  digesting  the  sewage 
sludge,  by  raising  the  pH  of  the  sewage 
sludge,  by  reducing  the  moisture  xontent 
of  the  sewage  sln(i^,  or  by  infecting  Ihe 
sewage  sludge ImIow  the  siffface  of  the 
ground.  EPA  is  proposing  five  indicators 
which  show  thatihe  sewage  sludge  has 
been  processed  sufficiently  so  as  not  to 
attract  vectors.  In  lieu  of  meeting  these 
indicators,  owners  or  operators  of 
treatment  works  may  inject  the  sewage 
sludge  below  the  surface  of  the  ground 
to  meet  the  vector  attraction  reduction 
requirements  (unless  the  sewage  sludge 
is  distributed  and  marketed).  When 
sewage  sludge  is  distributed  and 
marketed,  injection  below  the  soil 
surface. cannot  be  used  to  comply  with 
the  vector  attraction  reduction 
requiremenfbecause  there  is  no  control 
over  the  end  user  of  the  distributed  and 
marketed  product  In  addition,  eewage 
slMdge  is  generally  Uqoid  when  it  is 
Injected  below  the  soil  surface,  but 
distributed  and  marketed  sewage  sludge 
is  generally  dried  when  it  is  either  given 
away  or  sold. 

The  vector  attraction  reduction 
requirements  may  be  met  by  reducing 
the  volatile  solids  in  the  processed 
sewage  sludge.  The  volatile  solids  of  the 
iprocessed  sludge  must  be  3d  percent 
lower  than  the  volatile  solids  in  the 
influent  Experience  over  the  last  0  years 
indicates  thjat  if  the  volatile  solids 
■content  of  sewage  sludge  has  been 
reduced  by  38  percent,  sewage  sludge 
does  not  attract  vectors  (see  Reference 
number  78).  Volatile -solids  reduction  is 
calculated  by  a  voUtilesoUds  balance 
of  the  digester.     •  ■     • 


An  alternative  t«  the  38  percent 
volatile  aolids  reduction  is  proposed 
because  the  Agency  ia  aware  of  other 
measures  that  can  be  used  to  show  a 
reductifm  in  volatile  soUda.  In  many 
treatment  plants,  sewage  sludge  is 
retimiBd  after  treatment  to  the  aerator 
for  man  treatment  or  to  the  inlet  e/  the 
digester  to  improve  the  fluidity  of  the 
WMa»mfa»g  sludge.  The  sludge  entering  the 
digester  has  already  been  partially 
digested  so  it  is  extreaaely  difficnlt  to 
acfaievean  additional  38 percent  volatile 
solids  seduction  by  digestion.  Available 
data  indicate  that  whoi  digestion  occnrs 
at  meaophihc  temperatures  (30  to  38 
degree!  Okiiia).  the  reduction  in  vector 
aMractkm  of  the  sewage  sludge  is 
achieved  If  less  than  a  15  percent 
volatile  sohds  reduction  occurs  in  40 
additional  days  of  batch  digestion.  The 
"ability  to  digest  further"  appears  to  be 
the  best  indicator  of  an  index  of  the 
potential  for  the  sewage  sludge  to 
putrefy  farther.  This  crpproach  would  not 
be  a  viable  approach  ff  an  immediate 
evaluation  of  a  sludge  is  required.  The 
Agency  invites  comment  on  this 
approach. 

Another  way  vector  attraction 
reduction  can  be  achieved  is  to  reduce 
SOUR  of  the  sewage  sludge  to  1 
milligram  of  oxygen  per  hour,  per  gram 
of  sewage  sludge  -solids  or  less.  This 
requirement  orfly  apjAies  to  sewage 
sludge  treated  in  aerobic  processes.  If  a 
sludge  has  been  treated  aerobically  to 
the  point  where  the  biological  organisms 
present  are  consuming  very  little 
oxygen,  the  value  of  the  sludge  as  a  food 
source  for  microorganisms  is  very  low 
and  thus  the  sewage  sludge  does  not 
jnitrefy  or  attract  vectors.  The  Agency 
also  invites  comments  on  the  use  of 
SOUR  to  demonstrate  vector  attraction 
reduction  of  a  sludge  or  a  composted 
product  and  on  the  1  milligram  value  in 
today's  proposal. 

Vector  attraction  reduction  may  also 
be  met  by  adding  alkali  to  raise  the  pH 
of  the  sewage  sludge  to  12  or  above  and, 
without  the  further  addition  of  alkali,  to 
remain  at  12  or  above  for  two  hours  and 
then  to  remain  at  11.5  or  above  for  an 
additional  22  hours.  When  the  pH  of  the 
sewage  sludge  is  raised  to  12  or  above, 
the  bacterial  activity  is  greatly 
diminished.  When  the  pH  of  the  sewage 
sludge  drops  below  10.5,  bacterial 
regrowth  from  spore-forming  bacteria 
commences  and  the  sewage  sludge 
begins  to  putrefy.  The  requirement  that 
no  additional  alkali  be  added  after  the 
initial  increment  assures  the  presence  of 
sufficient  excess  alkali  to  prevent  pH 
from  ialling  below  10.5  for  the  several 
days-needed  toapply  .the  sludge  to  the 
land.  The  pH  values  and  time  periods  in 


the  proposed  rule  are  based  on  research 
resiilts  and  experiences  (Reference     - 
lumber  78).  The  Agency  invites 
conmientson  the  pH  values  and  time 
periods  and  aolicito  data  on  alkali 
addition  to  aewage  sludge  and  the  lime 
the  pH  of  ■  aewage  sludge  has  to  be 
maintaiaad  at  a  certain  pH  value. 
Another  way  to  achieve  vector 
attraction  reductien  is  to  dry  the  aewage 
sludge  to  achieve  a  75  percent  solids 
content  of  the  sludge.  Dry  sewage  sludge 
greatly  diminishes  the  bacterial  activity 
and,  therefore,  will  not  produce  odors 
and  %»ill  not  putrefy.  The  76  percent 
solids  value  must  be  complied  with  prior 
toaiixing  the  sewage  sludge  with  otlier 
materials.  The  Agency  invites  comments 
on  the  75  percent  soHcto  requirement  and 
solicits  ^ata  on  the  reduction  of 
vegetative  bacteria  in  sewage  sludge 
that  has  a  lower  percent  solids  content 
While  the  Agency  believes  that  the  75- 
percent  value  is  adequate,  data  on  a 
wide  variety  of  sludge  are  solicited, 
particulariy  on  'fte  potential 
spontaneous  combustion  of  sewage 
sludge  with  a  solids  content  between  00 
and  80  percent. 

The  final  way  vector  attraction 
reduction  can  be  achieved  is  to  inject 
the  sewage  sludge  below  the  soil 
surface.  The  ground  absorbs  the 
moisture  in  the.sewage  sludge  and  that, 
combined  with  the  cover  over  the 
sewage  sludge,  reduces  the  vector 
attraction  of  the  sewage  sludge. 

When  the  vector  attraction  reduction 
for  a  Class  A  sewage  sludge  is  achieved 
by  injection  below  the  soil  surface,  there 
is  a  ooncem  that  bacterial  regrowth  may 
occur  in  the  sewage  sludge-soil  mixture. 
Good  management  practices  could 
reduce,  but  hardly  eliminated,  all 
sources  of  contamination.  Research 
results  and  experience  indicate  that  if 
the  fecal  coliforms  and  fecal 
streptococci  of  the  sewage  sludge  do  not 
exceed  1000  (3  logio)  per  gram  of  volatile 
suspended  solids  at  the  time  the  sewage 
sludge  is  injected,  it  is  likely  that  any 
bacteria  introduced  by  contamination  of 
the  sewage  sludge  would  have  grown  to 
densities  that  could  threaten  human 
health  (Reference  number  78).  For  this 
reason,  9  503.52(a)(4)  requires  that  if  the 
sewage  meets  Class  A  pathogen 
reduction  requirements  and  is  to  be 
injected  below  the  soil  surface  for  vector 
attraction  reduction,  owners  and 
operations  would  have  to  monitor  the 
.densities  of  fecal  coliforms  and  fecal 
streptococci  to  ensure  that  the  densities 
do  not  exceed  1000  (3  logu)  per  gram  of 
volatile  suspended  solids  at  the  time  of 
injection. 

As  an  alternative,  the  Agency 
considered  specifying  that  the  sewage 
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sludge  would  have  to  be  infected  into 
the  ground  within  a  specified  period  of 
time  after  processing.  However,  without 
knowing  the  specific  circumstances 
under  which  the  sewage  sludge  would 
be  handled  or  distributed.  EPA  could  not 
discern  an  appropriate  length  of  time 
between  processing  and  injection. 
Therefore,  the  Agency  felt  that  it  was 
more  reasonable  to  look  for  evidence  of 
regrowth.  Public  comment  is  requested 
on  the  proposal  to  monitor  the  sludge 
prior  to  injection  and  the  alternative  of 
specifying  a  period  of  time  within  which 
injection  would  have  to  occur. 

Sampling  Protocols  And  Analytical 
Methods  (§503.81) 

Sections  503.81(b)  (3)  through  (11)  listo 
the  proposed  protocols  for  sampling  and 
analyzing  sewage  sludge  for  pathogenic 
organisms,  fecal  indicator  organisms, 
volatile  solids,  volatile  suspended 
solids,  percent  volatile  solids  reduction, 
and  SOUR.  The  Agency  is  interested  in 
other  methods  that  should  be 

-  considered,  particularly  for  pathogenic 
organisms  because  standard  methods 
are  available  only  for  a  few 
microorganisms. 

Although  many  of  the  microbiological 
methods  were  originally  developed  for 

.Water,  with  proper  sample  processing, 
they  are  alio  applicable  to  sewage 
sludge.  Part  908  of  "Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater"  (16th  edition,  1985]      ' 
discusses  the  handling  of  mud. 

'  sediments,  and  sludge. 

In  addition  to  Part  917  "Standard 
Method    <  or  the  Examination  of  Water 
and  Wa    c^water"  for  measuring  the 
density  of  protozoa  and  helminth  ova, 
EPA  is  proposing  the  use  of  Fox.  ].,  P.  R. 
Fitzgerald,  and  C.  Lue-Hing,  "Sewage 
Organisms:  A  Color  Atlas".  This  book 
presents  and  discusses  several  types  of 
media,  as  well  as  techniques  for 
measuring  protozoa  and  helminth  ova. 
Neither  technique  is  a  standard  method. 
However,  the  methods  presented  in  the 
book,  although  not  subjected  to  rigorous 


statistical  analytical  comparisons,  were 
developed  for,  and  were  extensively 
tested  on,  sludge  and  soils.  Some  of  the 
methods  are  appropriate  for  particular 
types  of  helminth  ova  and  some  are  not 
Before  selecting  a  method,  the  Agency 
notes  that  the  introductory  materials 
must  be  carefully  reviewed  to  assure  the 
appropriate  method  is  used. 

Indneratioa  (Subpart  G) 

Applicability  (§  503.60) 

The  requirements  in  Subpart  G  will 
apply  to  Uiose  facilities  that  fire  waste 
streams  consisting  only  of  sewage 
sludge.  As  previously  discussed,  this 
excludes  four  facilities  that  currently 
fire  waste  streams  consisting  of  between 
three  and  nine  percent  sewage  sludge, 
on  a  dry  weight  basis. 

The  standards  proposed  in  Subpftrt  G 
do  not  apply  to  sewage  sludge 
incinerators  that  fire  sewage  sludge 
containing  50  ppm  or  more  of  PCBs.  on  a 
dry  weight  basis.  Owners  or  operators 
whose  incinerators  fire  sewage  sludge 
containing  50  ppm  or  more  of  PCBs.  on  a 
dry  weight  basis,  must  comply  with  the 
requirements  in  40  CFR  761.70.  In 
addition,  owners  or  operators  of 
facilities  firing  sewage  sludge  that  has 
been  determined  to  be  hazardous  must 
comply  with  the  requirements  in  40  CFR 
264.34. 

Specialized  Definitions  (§  503.61) 

Air  Pollution  Control  System 

Air  pollution  control  systems  include 
one  or  more  processes  used  to  treat  the 
air  emissions  from  a  sewage  sludge 
incinerator.  These  systems  use  a  variety 
of  wet  and  dry  devices.  For  example, 
sewage  sludge  incinerators  either  are  or 
could  be  fitted  with  wet  and  dry 
cyclones,  low  and  high  pressure  drop 
venturi  scrubbers,  scrubbing  towers, 
impingement  scrubbers,  wet  and  dry 
electrostatic  precipitators  (ESPs),  and 
fabric  filters.  Incinerators  may  also  be 
fitted  with  after-burners,  dry  lime 
scrubbers,  and  lime  spray  diyers. 


Control  Efiiciency 

Control  efficiency  refers  to  the 
efiectiveness  of  an  incinerator  and  its 
air  pollution  control  system  in 
preventing  the  release  of  metal  to  the 
atmosphere.  Control  efficiency  is 
determined  as  follows: 


CE.  = 


Massi  in  —  Mass,  out 


m 


Where: 

CEi=Controi  efficiency  for  metal  i  (decimal 

fractimi). 
Mass,  in=Mas8  of  metal  i  in  the  sewage 

sludge  fed  to  the  incinerator,  ia  grams 

per  hour. 
Mass,  out = Mass  of  metal  i  in  the  emissions 

of  the  incinerator  measured  after  the  air 

pollution  control  system,  in  grams  per 

hour. 

The  combined  metal  control 
efficiencies  of  the  indneratcH-  and  the  air 
pollution  control  system  are  a  key 
variable  in  calculating  nimierical  limits 
for  metals.  In  Table  10  of  the  proposed 
rule,  EPA  Usts  the  control  efficiencies  to 
be  used  in  calculating  niuneric  limits  for 
arsenic  beryllium,  cadmium,  chromium, 
lead,  mercury,  and  nickel.  Except  for 
beryllium  and  mercury,  the  metal 
control  efficiencies  tisted  in  Table  10 
represent  the  lowest  tenth  percentile 
metal  c(Hitrol  effideodes  of  sewage 
sludge  incinerators  in  EPA's  data  base. 
The  metal  control  effidendes  for 
beryllium  and  mercury  are  based  on  the 
assumptions  used  in  developing  the 
National  Emission  Standards  for 
Hazardous  Pollutants  (NESHAPs)  for 
these  pollutants.  For  other  metals,  EPA's 
data  base  indudes  information  reported 
in  the  literature  from  1972  to  1985  and 
data  bom  four  incinerator  tests 
conducted  by  the  Agency  in  1967.  Table 
IX-G.l  summarizes  EPA's  sewage 
sludge  metal  emission  data  base  and 
lists  the  lOth-percentile  control 
effidency  on  which  the  Agency  set  the 
values  in  Table  10. 


Table  IX-^.i— Summary  of  Control  EFFiaeNCv  Data  for  Metals 


ConUumnsnt 

Nunborof 

inanerators 

tested 

Minknum 

Mean              Maximum 

lOttt  percentle 

n«guia«ory 
value 

AfMnic...„  _ _..   - 

7 
24 
23 
24 
19 

93.90 
40.2S 
88.92 
34.22 
89.1S 

98.62 
88.54 
90.16 
92.24 
98.68 

loaoo 

9a98 
100.00 

96.67 
100.00 

96.52 
86.15 
96.12 
86.73 
96.00 

96 
66 

96 

loait                      

67 

Nichfll 

95 

The  owner  or  operator  of  a  facility 
may  use  either  the  control  efficiencies 
listed  in  Table  10  or  may  conduct  a 


performance  test  of  the  facility  to 
calculate  the  efficiency  with  which  the 
incinerators  and  air  pollution  control 


systems  control  the  emissions  of  one  or 
more  of  the  metals  listed  in  this 
proposal.  The  emission  control  tests  are 
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to  be  conducted  in  accordance  with  EPA 
guidance.  EPA  is  developing  guidance 
for  emiaiieB  contmi  teats  specffic  to 
sewage  aliKlge  iaciiicratars.  Tliis 
guidance  will -be  available -for  public 
re\iew  and  coaMnent  prior  to  fee 
promulgatton  of  fee  rtle. 

Dispersion  Factor 

A  dispersion. factor  is  ■  derived 
numerical  -ralae  feat  relates  the 
maximum  allowable  emission  rate  of  a 
pollutant  from  a  sewage  sludge 
incinerator  stack  to  a  maximum 
allowable  increase  in  the  ground  level 
ambient  air  concentration  for  feat 
pollutant  at  a  specified  distance  from 
fee  incinerator.  EPA  developed  fee 
dispersion  factors  in  Table  9  of  fee 
proposed  rule  using  the  ISCLT  air 
model.  The  dispersion  factors  were 
developed  using  a  number  of 
conservative  factors  including  fee 
meteorology  of  Atlanta.  Georgia,  and 
low  gas  exit  temperatures  (38  degrees 
Celsius,  100  degDMS  Fahrenheit)-  The 
ISCLT  model  aocounts  for  significant 
atmospheric  downwash  from  short 
incinerator  stacks.  A  full  discussion  of 
fee  derivation  of  fee  dispersion  factors 
is  included  in  the  'Tedmical  Support 
Document  for  Incineration*'  (Reference 
number  56). 

The  owner  or  operator  wodld  use  the 
appropriate  dispersion  factor  based  on 
the  height  of  the  facility's  stadcs.  The 
rule  also  provides  feat  owners  and 
operators  may  calctilate  a  dispersion 
factor  on  a  case4>]r-case  basis  for  feeir 
facilities  using  fee  *X>uideline8  on  Air 
Quality  Models"  (Reference  number  44). 


Maximum  Combustion  Tempesature 

The  maximum  combustion 
temperature  occurs  in  the  eombustioo 
zone  of  fee  sewage  sludge  incinerator.  In 
multiple  hearfe  and  electric  incinerators, 
fee  combustion  sone  is  in  the  middle 
hearths.  In  a  Huidixed  bed  incineratac. 
the  maximum  combustion  temperature 
usually  occun  in  the  free  boanl  apace 
above  fee  fluidized  bed.  The  proposal 
specifies  feat  fortacfnerators  not  tested 
for  case-by-case  amtal  control 
efficiencies,  fee  maximum  combustion 
temperature  must  not  exceed  8BB 
degrees  Celsius,  1650  degrees  Fahrenheit 
to  avoid  excessive  metal  emissions.  For 
incinerators  which  are  tested  for  case- 
by-case  metal  control  efHciencies.  the 
maximum  combustion  temperature  will 
be  based  on  fee  results  of  the  test. 

Risk  Specific  C<incentration 

The  risk  specific  concentraticm  islfae 
maximmn  allowable  annual  incrementdl 
increase  feat  may  occur  in  the  ground 
level  ambient  air  for  a  pollutant  when 
sewage  shidge  is  incinerated.  This 
concentration  is  the  human  healfe 
criterion  upon  which  fee  numerical  limit 
is  based.  The  risk  specific 
concentrations  are  derived  from  fee 
cancer  inhalation  potency  values.  Ridk 
specific  concentrations  are  listed  in 
Table  8  of  fee  proposed  rule. 

No  risk  specific  concentrations  were 
developed  for  mercury  or  beiyllium 
because  fee  numerical  limits  for  feese 
pollutants  are  based  on  their  NESHAPs. 
Therefore,  the  NESHAP  values, 
expressed  ae  an  emission  rate  (grams 
per  24  hours)  are  used  to  develop 
numerical  limits  fiar  menniry  and 
beryllium.  Equations  are  provided  in  the 


rule  to  oonvert  the  NESHAP  emission 
rate  to  a  pollutant  concentration  that    , 
would  be  incoiporated  into  a  facility's, 
permit  Similarly,  the^numerical  limit  lor 
lead  is  based  on  feelJational  Ambient 
Air  QuaUty  Standard  (NAAQS)  value  . 
and  equations  are  used  to  convert  the  ' 
N AAQS  yalue  to  a  poDutant 
concentration. 

The  Agency  derived  4hejisk  specific 
concentrations  (RSC)  using  fee  cancer 
potency  values  (Qi*)  wife  the.foUawii)g 
equation: 


R8C  = 


RLxBWx  1.000 


Q.-XI. 


Wh««: 

RSC = Risk  specific  concentratioa.  in 

micragrams.per  ciiblic  meter. 
RL=Risk  level  expressed  as  a  negative 

■exponent  of  10. 
BW = Body  weight,  in  kitoframs.   '-'  ' 

lJ)00=Fac(or  to  convert  miHigraais  te 

micrograns. 
Qi  *  =Cancer<poteno;y  BKpressed  as 

DiiUigraoiS  peridti^Ain  of  body  weiglit 

per  day''. 
I. = Inhalation  rate  expresaedio  cubic  meters 

per  day. 

In  establishing  a  risk  specific 
concentration.  £PA  used  the  following 
values  in  the  equation: 

RL=1  X10"»,  or  one  chance  in  100.600  of 

developing  cancer. 
BW  =  70  kilograms,  wiiich  is  the  standard 

body  weight  of  an  adult  male. 
I, = 20  cubic  meters,  which  is  tiie  standard    * 

inhalation  rate  of  an  adult  male. 
Qi  * = Potency  value  for  each  poUutaot. 

For  example,  fee  derivation  of  the  riA 
specific  concentration  for  arsenic  is  as 
follows: 


RSC  (Arsenic)      = 


tlxl0-»x(70  kg)x(l,00O) 


(16J0  {ng/kg/dayj-  'xftt  aVday) 


RSC  ( Anenic)  ^QJOOa  fig/n' 

In  deriving  fee  risk  specific 
concentrations  for  chromium,  and 
nickel,  and  in  using  the  NAAQS  for  lead. 
-EPA  made  critical  assumptions  Ihat  are 
discussed  below. 

1.  Chromium.  In  deriving  a  risk 
specific  concentration  for  chromium 
(0.085  /ig/m*).  the  Agency  assumed  that 
one  percent  ;df  the  total  chromium 
emission  is  in  the  form  of  hexavalent 
chromium  (Cr*^^.  Chromium  can  be 
emitted  in  either  the  highly-carcinogenic, 
hexavalent  state  or  in  the  relatively  non- 
toxic trivalent  state  jCr"'*).  Trivalent 
chromium  compounds  have  not  been 
shown  to  be  carcinogenic  Toxic  levels 


of  trivtdoit  diromium  are  prevalent  only 
at  concentrations  higher  than  feose 
normally  found  in  sewage  sludge. 

Hexavalent  chromium,  representing 
fee  more  oxidized  state  of  chromium, 
would  be  expected  to  be  in  the 
emissions  when  sewage  sludge 
containing  chromium  compounds  is 
incinerated.  However,  some 
jnvestigators  speculate  feat  most  of  fee 
(Chromium  is  Hkely  to  be  emitted  in  fee 
trivalent  state  because  fee  hexavalent 
state  of  chromium  is  hi^ly  reactive  and 
is  likely  to  re-form  into  trivalent 
chromium. 

Japanese  laboratory  and  EPA- 
sponsored  research,  reported  in  the 
literatuse.  have  shown  a  correlation 


between  the  amount  of  hexavalent 
chromium  formed  in  the  ash  from  the 
incineration  of  sewage  sludge  and  the 
degree  of  lime  treatment  of  sludge 
before  incineration.  As  fee  quantity  of 
lime  added  to  the  sludge  was  increased, 
the  quantity  of  hexavalent  chromium 
formation  in  the  ash  increased.  The 
increased  level  of  hexavalent  chromium 
formation  in  fee  ash  would  likely  be         ; 
reflected  in  increased  hexavalent 
chromium  concentration  in  air  emissions 
(Reference  numbers  23  and  12).  . 

EPA  attempted  to  determine  the  ratio    i 
of  hexavalent  chromium  to  total 
chnmfiium  in  the  emissions  of  sewage 
sludge  incinerators.  To  date,  only  two 
sewage  sludge  incinerators  have  been 
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tested  successfully.  Tlie  two  results 
were  quite  variable,  ranging  from  £]evel 
below  the  detection  limits  of  hexavalent 
chromium  (at  10  ppm  Cr'*^*  to  total 
chromium)  to  about  13  percent 
hexavalent  chromium  to  total  chromium 
(Reference  numbers  47  and  39). 

In  several  instances  fee  Agency 
encountered  problems  wife  fee 
hexavalent  stack  testing  method. 
Recovery  problems  have  been 
encountered  in  fee  extraction  procedure 
used  to  remove  fee  chromium  from  fee 
collected  particulate  matter.  It  is 
suspected  feat  certain  organic  and  metal 
compoimds  emitted  from  combustion 
sources  and  present  in  fee  particulate 
catch  could  be  reducing  fee  hexavalent 
chromium  to  fee  trivalent  form.  This 
would  result  in  a  significant  under- 
estimation of  fee  actual  hexavalent 
amount  in  fee  stack  emissions. 

EPA  is  currendy  investigating 
procedures  to  improve  fee  recovery  of 
hexavalent  chromium  in  stack  emission 
tests.  At  this  time,  the  Agency  is  close  to 
completion  of  a  new  ion  chromographic 
mefeod  for  hexavalent  chromium.  "Hiis 
new  mefeod  is  expected  to  be  available 
for  use  in  stack  emission  testing  in  1989. 

Based  on  fee  limited  hexavalent 
chromium  data  fit}m  actual  emissions 
tests,  EPA  is  proposing  to  assume  feat 
one  percent  of  fee  total  chromium 
emitted  is  hexavalent  chromium.  The 
Agency  derived  one  percent  by 
calculating  fee  geometric  mean  of  fee 
two  residts,  10  ppm  and  13  percent  Ttie 
geometric  mean  is  0.11  percent 
hexavalent  chromium  to  total  chrcnnium. 
The  mean  value  was  then  multiplied  by 
a  safety  factor  of  10  to  derive  fee  one 
percent  assumption  today's  proposal. 

EPA  plans  furfeer  tests  of  sewage 
sludge  incinerator  emissions  using 
improved  sampling  and  analysis 
mefeods  for  hexavalent  chromium. 
These  additional  tests  should  provide 
more  insight  into  fee  ratio  of  hexavalent 
chromium  to  total  chromium  in  fee 
emissions  of  sewage  sludge  incinerators. 

2.  Nickel  Nickel  emissions  present  a 
problem  similar  to  chromium.  Nickel  can 
potentially  be  emitted  fit)m  combustion 
sources  in  several  different  forms. 
Nickel  subsulfide  has  been  identified  as 
the  most  carcinogenic  form  of  nickel. 
Because  EPA  currently  has  no  data  on 
the  chemical  form  of  nickel  emissions 
from  sewage  sludge  incinerators,  fee 
Agency  assumed  feat  all  nickel  emitted 
is  in  the  most  carcinogenic  form,  nickel 
subsulfide.  EPA  has  initiated  studies  on 
fee  speciation  of  nickel  emissions  irom 
combustion  sources  to  evaluate  their 
healfe  efiects.  Until  these  studies 
demonstrate  ofeerwise,  fee  Agency 
believes  fee  appropriate  approach  is  to 


assume  that  all  nickel  emitted  is  in  fee 
form  of  nickel  subsulfide. 

EPA  requests  comments  on  fee 
assiuiq>tions  used  in  deriving  fee  risk 
specific  concentrations  for  diromium 
and  nickel.  The  Agency  also  requests 
submission  of  data  on  fee  emissions  of 
chromium  and  nickel  from  sewage 
sludge  incinerators  as  part  of  comments 
on  today's  proposal  to  assist  in 
evaluating  its  proposal 

3.  lead.  EPA  is  proposing  to  limit  lead 
emissions  fit>m  sewage  sludge 
incinerators  so  feat  the  ground  level 
concentration  of  lead  does  not  exceed 
25  percent  of  fee  NAAQS  for  lead.  The 
NAAQS  for  lead  is  1.5  micrograms  per 
cubic  meter  maximum  arithmetic  mean 
averaged  over  a  calendar  quarter  (see  40 
CFR  50.12). 

In  deriving  a  ground  level 
concentration  for  lead,  fee  Agency 
evaluated  fee  following  two 
alternatives:  10  percent  of  fee  NAAQS, 
fee  percent  used  in  fee  forfecoming 
proposed  revisions  to  fee  Hazardous 
Waste  Incinerator  regidation:  and  25 
percent  of  fee  NAAC^  States  allocate  a 
percentage  of  fee  NAAQS  to  various 
sources  of  lead  emissions  in  non- 
attainment  areas  through  State 
Implementation  Plans  (SIPs).  Up  to  now, 
States  have  not  induded  limits  for 
sewage  sludge  incinerators  in  feeir  SIPs, 
leading  fee  Agency  to  believe  feat 
States  do  not  consider  sewage  sludge 
incinerators  to  be  significant  sources  of 
lead  emissions.  EPA  is  solidting 
comments  on  feis  assumption. 

EPA  is  proposing  to  use  25  percent  of 
the  NAAQS  as  an  initial  step  in 
regulating  lead  from  sewage  sludge 
incinerators.  Based  on  available 
information,  limiting  lead  emissions 
from  sewage  sludge  incinerators  to  25 
percent  of  the  NAAQS  ensures  feat  fee 
increase  in  ground  level  ambient 
concentration  of  lead  would  not  exceed 
fee  current  lead  NAAQS. 

The  Agency  is  soliciting  comments  on 
limiting  emissions  to  10  percent  of  fee 
NAAQS.  Ten  percent  would  further  limit 
lead  exposure.  The  Agency's  goal  is  to 
minimize  lead  exposure  from  all  sources 
due  to  fee  significant  biological  changes 
across  a  broad  range  of  exposures  to 
lead  (down  to  very  low  levels).  Keeping 
fee  contribution  of  sewage  sludge 
incinerators  to  ambient  air  lead  levels  to 
10  percent  of  the  NAAQS  level  (i.e..  0.15 
fig/m')  would  be  consistent  with  this 
goal.  Allowing  sewage  sludge 
incinerators  alone  to  contribute 
potentially  up  to  25  percent  of  fee 
NAAQS  may  be  excessive  since 
allowing  feat  increment  could  allow 
ambient  lead  levels  in  some  areas  to  rise 
substantially  from  fee  present  average 
background  level  of  2.0  ixg/m*.  States 


may  wish  to  furfeer  limit  fee  emission  of 
lead  from  sewage  sludge  incinerators  if 
it  is  warranted  in  non-attainment  areas. 

The  1978  NAAQS  for  lead  was 
designed  to  ensure  feat  99.5  percent  of 
the  population  has  blood  lead  levels 
below  30  micrograms  per  deciliter  (/tg/ 
dl),  fee  level  feen  judged  to  provide  an 
adequate  margin  of  safety  from  adverse 
healfe  effects.  The  Agency  now  has  data 
indicating  feat  much  lower  blood  lead 
levels  are  assodated  wife  a  variety  of 
toxic  effects  in  men,  women,  and, 
particularly,  in  fee  very  young.  EPA  is 
currentiy  reviewing  fee  ciurent  NAAQS 
for  lead  and  will  incorporate  feis  new 
information.  Until  a  new  NAAQS  is 
promulgated  for  lead,  the  current 
NAAQS  will  be  fee  basis  of  fee 
numerical  limit  when  sewage  sludge  is 
incinerated.  When  EPA  revises  fee 
current  NAAQS  of  1.5  fig/m*.  the 
Agency  also  will  revise  fee  numerical 
limit  for  lead  fiY>m  sewage  sludge 
incineration. 

Sewage  Sludge  Feed  Rate 

The  feed  rate  is  eifeer  the  average 
amoimt  of  all  the  sewage  sludge 
incinerated  per  day  at  the  facility  or  fee 
design  capadty  of  fee  facility,  taking 
into  account  fee  total  amount  of  sewage 
sludge  that  can  be  fired  each  day  by  all 
fee  incinerators  within  fee  property  line 
of  fee  facility.  "The  Technical  Support 
Document  for  Indneration"  (Reference 
ntunber  56)  describes  how  fee  sewage 
sludge  feed  rate  is  to  be  measured. 

The  feed  rate  of  a  facility,  in  metric 
tons  per  day  is  used  in  calculating  the 
pollutant  limits  (i.e.,  concentration  of  a 
metal  in  sewage  sludge).  The  numerical 
limit  must  be  calculated  based  on  all 
sludge  fired  at  a  fadlity.  Ofeerwise,  it 
will  not  account  for  all  the  emission 
from  fee  facility  and  may  not  provide  an 
adequate  level  of  protection. 

Stack  Height 

The  stack  height  is  fee  difference 
between  fee  elevation  of  fee  top  of  a 
sewage  sludge  incinerator  stack  and  fee 
elevation  of  fee  grotmd  surface  at  fee 
base,  when  fee  difference  is  equal  to  or 
less  fean  65  meters.  Owners  or 
operators  of  indnerators  wife  stacks 
higher  fean  65  meters  must  determine 
fee  creditable  stack  height  above  65 

meters  in  accordance  wife  "good     

engineering  practice"  (GEP)  (see  40  CFR 
51.100(u)(l)(ii)).  Creditable  GEP  stack 
height  means  fee  greater  of  fee 
following  measurements:  (1)  65  meters, 
measured  twm  fee  ground  level 
elevation  at  the  base  of  fee  stack;  or  (2) 
a  calculated  measurement  based  on  fee 
height  (and,  possibly,  width)  of  nearby 
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structures  and  a  constant.  The  latter 
measurement  is  derived  from  the 
formula  that  follows: 

H8«H+1.5L 

Where: 

Hg=GEP  stack  height,  measured  from  the 

ground  level  elevation  at  the  base  of  the 

stack,  in  meters. 
H^E  Height  of  nearby  stnicture(s).  measured 

from  the  ground  level  elevation  at  the 

base  of  the  stack,  in  meters. 
Ls  Lesser  dimension,  height  or  projected 

width,  or  nearby  structure(s],  in  meters. 

The  creditable  GEP  stack  height  was 
developed  by  the  Agency  to  assure  that 
the  degree  of  emission  limitations 
required  for  the  control  of  any  air 
pollutants  under  an  applicable  SIP  is  not 
affected  by  that  portion  of  a  stack  height 
exceeding  GEP  or  by  any  other 
dispersion  technique.  Guidance  is 
available  on  how  to  calculate  good 
engineering  stack  height  (Reference 
number  42). 

Total  Hydrocarbons 

Total  hydrocarbons  is  the  sum  of  all 
emitted  oi^anic  compounds  that  have 
one  or  more  carbon-to-carbon  bonds, 
one  or  more  carbon-to-hydrogen  bonds, 
and  that  may  also  have  one  or  more 
cartxin-to-chlorine,  carbon-to-nitrogen, 
or  carbon-to-oxygen  bonds.  For  the 
purposes  of  today's  proposal,  total 
hydrocarbons  is  defined  as  a  pollutant 
for  which  the  Agency  is  proposing 
limits.  The  limits  are  expressed  in  terms 
of  the  concentration  of  total 
hydrocarbons  in  the  emissions.  EPA  is 
controlling  hydrocarbon  emissions  as  a 
way  of  limiting  the  emission  of  organic 
pollutants  present  in  the  sludge  fed  into 
the  incinerator  and  that  are  created 
during  the  incineration  process.  This 
proposed  approach  is  discussed  further 
later  in  this  subpart  of  the  preamble. 

General  Requirements  (§  503.62) 

Other  Governing  Regulations 

In  addition  to  the  requirements  In 
Subpart  G  of  the  proposed  rule,  owners 
and  operators  of  sewage  sludge 
incinerators  must  comply  with  existing 
requirements  promulgated  under  the 
authority  of  the  Clean  Air  Act  (CAA). 
Sewage  sludge  incinerators  are  subject 
to  both  the  beryllium  NESHAP  (40  CFR 
61.30  through  61.34)  and  the  mercury 
NESHAP  (40  CFR  61.50  through  81.55). 
Furthermore,  the  47  facilities  built  or 
substantially  modiHed  after  July  11. 
1973.  and  any  new  sewage  sludge 
incinerators  that  are  built  are  subject  to 
the  NSPS  for  sewage  sludge  incinerators 
in  40  CFR  60.150  through  60.154. 

State  Implementation  Plans  require 
the  review  of  new  sewage  sludge 


incinerators  under  procedures  for 
"prevention  of  significant  deterioration 
(PSD)  of  air  quality"  (see  40  CFR  51.21) 
and  for  "new  source  review"  (see  40 
CFR  51.165).  These  procedures  are 
designed  to  (1)  prevent  further  air 
quality  degradation  in  non-attainment 
areas  because  of  particulates,  ozone, 
nitrogen  oxides,  sulfur  dioxide,  lead,  and 
carbon  monoxide;  (2)  ensure  that  no 
signiflcant  deterioration  occurs  in  other 
areas:  and  (3)  ensure  compliance  before 
a  permit  is  issued  to  construct  or  modify 
an  emission  source.  This  review  may 
require  a  new  sewage  sludge  incinerator 
to  install  the  best  available  control 
technology  economically  achievable  to 
control  the  criteria  pollutants  to  a  level 
that  will  not  cause  any  deterioration  in 
air  quality. 

Incinerator  Ash 

Today's  proposal  does  not  include 
separate  requirements  for  the  disposal 
of  ash  ^m  the  incineration  of  sewage 
sludge.  Rather,  the  Agency  is  referencing 
the  applicable  requirements  for  the 
disposal  of  incineration  ash  from  40  CFR 
Parts  257. 258,  and  261  through  26a 

Feed  Rate 

EPA  is  requiring  the  use  of  either  the 
design  capacity  of  the  facility  or  the  feed 
rates  of  all  sewage  sludge  incinerators 
within  the  property  boundary  of  a 
facility  in  calculating  the  pollutant  limits 
for  a  facility.  As  discussed  above,  this 
requirement  is  necessary  to  ensure  that 
eifaissions  from  the  facility  will  not 
contain  pollutant  concentrations  that 
pose  an  unreasonable  risk  to  human 
health.  For  the  purposes  of  this  rule,  an 
unreasonable  risk  would  be  one  in 
which  the  pollutant  limits  exceeded  an 
incremental  carcinogenic  risk  level  of 
1 X  10~*.  If  the  feed  rate  of  all  sewage 
sludge  incinerated  at  a  facility  is  not 
considered,  the  emissions  from  the 
facility  could  pose  an  incremental  risk 
greater  than  1  x  10~*. 

Monitoring  Instruments* 

Owners  and  operators  of  sewage 
sludge  incinerators  must  install, 
calibrate,  operate,  and  maintain  an 
instrument  that  measures  the  sludge 
feed  rates  of  an  incinerator.  The 
instrument  must  have  an  accuracy  of 
plus  or  minus  five  percent  over  its 
operating  range,  a  standard  generally 
used  by  the  Agency.  EPA  is  also 
proposing  that  owners  and  operators 
install,  calibrate,  operate,  and  maintain 
instruments  that  continuously  monitor 
and  record  the  oxygen  content  of  the 
exit  gas  (before  the  gas  is  diluted  by  air), 
the  temperature  in  the  combustion  zone 
of  the  incinerator,  and  the  total 
hydrocarbon  concentration  in  the  exit 


gases.  The  rationale  for  each  of  these 
requirements  is  discussed  below. 

1.  Feed  Rates.  The  NSPS  for  sewage 
sludge  incinerators  require  instruments 
for  monitoring  sludge  feed  rate  for  all 
sewage  sludge  incinerators  built  after 
1973.  The  effect  of  today's  proposal  is  to 
require  the  owners  or  operators  of  the 
122  facilities  that  are  not  covered  by  the 
NSPS  to  install  instruments  that 
continually  monitor  the  feed  rate  of 
sewage  sludge,  if  they  have  not  already 
done  so. 

The  ability  to  monitor  sludge  feed  rate 
continuously  allows  for  more  stable 
operation  of  the  incinerator  and 
provides  the  operator  with  advanced 
knowledge  of  a  change  in  operating 
conditions.  For  example,  a  large 
increase  in  the  sludge  feed  rate 
increases  the  drying  load  on  the  top 
hearths  of  a  multiple  hearth  incinerator 
causing  the  combustion  zone  to  drop  to 
a  lower  hearth.  This  type  of  upset 
results  in  increased  gas  flow  through  the 
furnace  and  an  increase  in  particulate 
emissions  to  the  air  pollution  control 
system.  A  large  decrease  in  the  sludge 
feed  rate  will  cause  the  combustion  zone 
to  rise  to  a  higher  hearth.  The  higher 
combustion  hearth  location  reduces  the 
overall  residence  time  of  the  combustion 
gases  in  the  incinerator  and  can 
increase  the  emissions  of  unbumed 
organic  pollutants  from  the  incinerator. 

Continuous  monitoring  of  the  sludge 
feed  rate  ensures  that  the  furnace  is  not 
fed  sludge  in  excess  of  the  unit's  design 
capacity.  If  the  design  capacity  of  the 
incinerator  were  exceeded,  excessive 
emissions  from  the  incinerator  and 
incomplete  combustion  of  organics  and   ' 
carbon  could  result. 

EPA  is  including  a  requirement  for 
owners  and  operators  to  provide  access 
to  the  sewage  sludge  fed  to  the 
incinerator  so  that  a  well-mixed, 
representative  grab  sample  of  the 
sewage  sludge  can  be  collected  easily. 
The  representative  sample  allows 
periodic  verification  to  be  made  that  the 
facility  is  in  compliance  with  the  metal 
limits  in  its  permit. 

2.  Oxygen  In  Combustion  Gases.  The 
Agency  is  proposing  that  owners  and 
operators  of  incinerators  continuously 
monitor  and  record  the  amount  of 
oxygen  in  combustion  gases  leaving  the 
combustion  zone  to  avoid  excess  oxygen 
levels  in  the  combustion  gases. 
Excessive  oxygen  causes  unnecessarily 
high  gas  velocities  in  the  furnace.  This 
phenomenon  increases  particulate 
matter  in  the  gases,  placing  a  greater 
load  on  the  air  pollution  control  system. 
Overloading  the  air  pollution  control 
system  reduces  the  efficiency  of  the 
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system  to  remove  organic  and  metal 
pollutants  attached  to  the  particulates. 

3.  Combustion  Zone  Temperatures. 
Owners  and  operators  are  also  required 
to  monitor  and  record  the  operating 
temperatures  in  the  combustion  zone.  A 
proper  operating  temperature  is  the 
single  most  important  control  parameter 
of  an  incinerator.  Temperatures  that  are 
too  low  result  in  incomplete  combustion 
of  organic  pollutants.  Temperatures  that 
are  too  high  result  in  excessive  metal 
emissions. 

For  multiple  hearth  furnaces,  EPA  is 
proposing  that  every  hearth  have  a 
temperature-measuring  device 
(thermocouple)  and  that  the  burning 
hearth  have  two  measuring  devices.  The 
requirement  for  two  devices  in  the 
burning  hearth  is  to  provide  redundancy 
in  the  case  of  the  failure  of  one  device. 
The  high  temperature  of  the  burning 
hearth  increases  the  rate  of  failure  of  the 
thermocouples.  In  addition,  the  burning 
hearth  temperature  is  the  most  critical 
temperature  in  the  furnace  and  requires 
the  most  control  to  minimize  emissions. 
This  requirement  is  consistent  with  the 
revised  NSPS  for  sewage  sludge 
incinerators  (40  CFR  eai53(b)  (3)). 

For  fluidized  bed  furnaces,  the  Agency 
is  proposing  two  temperature  measuring 
devices:  one  in  the  bed  and  one  in  the 
outlet  duct  of  the  fluidized  bed.  For 
electric  furnaces  and  rotary  kilns,  the 
Agency  is  proposing  one  temperature 
measuring  device  in  the  drying  zone  and 
two  in  the  combustion  zone.  These 
requirements  are  consistent  with  the 
revised  NSPS  for  sludge  incinerators  (40 
CFR  60.153(b)(3)). 

4.  Total  Hydrocarbons  In  Emission 
Gases.  The  Agency  is  proposing  that 
owners  and  operators  continuously 
monitor  and  record  the  total 
hydrocarbon  concentration  in  the 
emission  gases  of  sewage  sludge 
incinerators.  As  discussed  later  in  this 
subpart  of  the  preamble.  EPA  is 
proposing  to  limit  the  concentration  of 
total  hydrocarbons  in  the  emissions  in 
lieu  of  specifying  the  concentration  of  an 
organic  pollutant  that  may  be  fed  into 
the  incincerator. 

Total  hydrocarbon  emissions  are  to  be 
measured  with  a  flame  ionization 
detector.  The  detector  is  a  hydrogen- 
oxygen  flame  into  which  a  small  sample 
of  the  exhaust  gases  from  an  incinerator 
is  introduced.  If  there  are  any 
hydrocarbon  gases  present  in  the 
sample,  they  will  bum  in  the  hydrogen- 
oxygen  flame.  When  any  carbon-to- 
carbon  or  carbon-to-hydrogen  bonds  are 
broken  and  oxidized  in  the  flame,  an  ion 
is  released.  An  electrical  detection 
system  senses  the  release  of  the  ion.  The 
electrical  signal  strength  is  a  direct 
measure  of  the  number  of  carbon-to- 


carbon  and  carbon-to-hydrogen  bonds 
that  are  oxidized  in  the  flame.  The  direct 
readout  of  this  signal  is  calibrated  to 
indicate  the  concentration  of 
hydrocarbons  in  the  sample  stream  by 
use  of  a  series  of  calibration  gases  of 
known  hydrocarbon  concentration 
which  are  periodically  introduced  into 
the  sample  stream.  The  flame  ionization 
detection  system  is  described  by 
Method  25A  in  Appendix  A  of  40  CFR 
Part  60. 

The  Agency  is  requiring  that  a  flame 
ionization  detector  include  a  150  degrees 
Celsius  heated  sample  line  and  inlet 
system  for  measuring  total  organic 
emissions.  The  150  degree  heated 
sample  line  keeps  the  semi-volatiles  in 
the  gas  sample  in  the  vapor  phase  and  ' 
prevents  their  reduction  in  the  sample 
transportation  and  conditioning  system. 
EPA  estimates  that,  without  the  heated 
sample  line,  only  50  to  60  percent  of  the 
total  hydrocarbons  would  be  detected 
by  the  flame  inonization  detector.  Wi(!r~> 
the  heated  sample  Une,  at  least  75 
percent  of  the  total  hydrocarbons 
present  in  the  exit  gases  can  be 
detected.  This  reading  is  then  multiplied 
by  a  correction  factor  and  adjusted  to  7- 
percent  oxygen  to  obtain  the  true 
concentration  of  total  hydrocarbons. 
Further  discussion  of  the  flame 
ionization  detector  system  is  in  the 
"Technical  Support  Document  for  the 
Incineration  of  Sewage  Sludge" 
(Reference  number  56). 

Incineration — National  Pollutant 
Limits  (§  503.63) 

As  described  in  Part  IQ  of  die 
preamble,  the  Agency  initially  evaluated 
34  pollutants.  With  simple  models  using 
the  worst  combination  of  conditions,  the 
Agency  found  that  the  following 
pollutants  did  not  pose  an  um^asonable 
risk  to  human  health  in  the 
concentrations  shown  in  the  "40  Cities 
Study":  copper,  selenium,  and  zinc. 
These  pollutants  are  among  the 
pollutants  listed  in  Subpart  H  of  the 
proposed  rule  that  are  eligible  for 
removal  credits  when  sewage  sludge  is 
incinerated. 

Equations 

EPA  is  proposing  to  use  one  equation 
for  beryllium,  a  second  equation  for 
mercury,  a  third  equation  for  lead,  and  a 
fourth  equation  for  arsenic,  cadmium, 
chromium,  and  nickel  to  calculate  the 
allowable  concentration  of  these 
pollutants  in  sewage  sludge  that  may  be 
incinerated.  A  Hfth  equation  is  used  to 
calculate  an  acceptable  concentration  of 
total  hydrocarbons  in  the  combustion 
gases  exiting  the  incinerator. 

The  Agency  found  that  it  could  not 
establish  a  specific  concentration  for 
each  pollutant  in  the  sludge  or  a  speciflc 


concentration  for  total  hydrocarbons  in 
the  emissions  that  would  be  apphcable 
to  all  facilities.  Key  variables  could 
make  a  significant  difference  in  the 
allowable  pollutant  concentration.  Such 
variables  include  the  physical 
characteristics  of  the  facility  (e.g.,  feed 
rate  of  the  facihty,  stack  height,  control 
efficiency  of  the  incinerator  and  air 
pollution  control  system),  and  the 
terrain  and  meteorology  where  the 
facility  is  located. 

1.  Beryllium.  The  equation  for 
beryllium  is: 


C  = 


10 


(1-CE)  X  SF 

Where: 

C=:  Maximum  allowable  concentration  of 

beryllium  in  sewage  sludge,  in  milligrams 

per  kilogram  (dry  weight  basis). 
CE= Sewage  sludge  incinerator  control 

efficiency  (from  Table  1  in  the  proposed 

rule). 
SF= Sewage  sludge  feed  rate,  in  metric  tons 

per  day  (dry  weight  basis). 

This  equation  is  used  to  calculate  the 
maximum  allowable  concentration  of 
beryllium  in  sewage  sludge  that  may  be 
incinerated  at  a  facility  without 
exceeding  the  beryllium  N'ESHAP 
emission  of  10  grams  over  a  24-hour 
period  (see  40  CFR  61.32). 

The  owner  or  operator  provides  the 
permitting  authority  with  the  design 
capacity  of  the  facility  (i.e..  the 
combined  feed  rate  of  all  the 
incinerators  at  a  facility)  to  insert  into  ' 
the  equation.  The  NESHAP  emission 
limits  are  developed  with  a  numerical 
value  that  relates  a  level  of  emission  to 
a  ground  level  concentration  that  will 
not  cause  undue  risk  to  an  individual 
exposed  to  the  maximum  pollutant 
concentration  in  the  plume.  Thus,  the 
Agency  did  not  include  a  dispersion 
factor  in  the  equations  for  beryllium  or 
mercury. 

The  Agency  assumed  a  0.99  control 
efficiency  to  convert  the  beryllium 
NESHAP  emission  limit  to  an  allowable 
concentration  in  sludge.  This  control 
efficiency,  the  result  of  the  test  is  the 
only  data  available  to  the  Agency 
because  beryllium  is  not  generally  found 
in  incinerated  sewage  sludge  and 
therefore,  analyses  have  not  been 
conducted  for  beryllium.  If  owners  or 
operators  demonstrate  a  greater  or 
lesser  control  efficiency  for  beryllium  in 
a  performance  test  of  the  facility,  the 
actual  control  efficiency  demonstrated 
will  be  inserted  into  the  equation.  The 
Agency  is  seeking  data  that 
demonstrates  the  efficiency  with  which 
sewage  sludge  incinerators  and  air 
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pollution  control  devices  control  the 
emission  of  beryllium. 

Using  the  equation  with  the  sludge 
feed  rate  of  the  facility  and  0.99  control 
efTiciency.  the  permitting  authority 
calculates  the  maximum  allowable 
beryllium  concentration.  This 
concentration  is  compared  with  the 
concentration  of  beryllium  found  in  the 
sludge  to  be  incinerated  at  the  facility. 
Sludge  that  exceeds  the  maximum 
allowable  concentration  may  not  be 
incinerated. 

2.  Mercury.  The  equation  for  mercury 
is: 

3200 


(1-CE)  X  a? 


Where: 

C= Maximum  allowable  concentration  of 

mercury  in  sewage  sludge,  in  milligrams 

per  l(ilogram  (dry  weight  basis). 
CE= Sewage  sludge  incinerator  control 

efficiency  (from  Table  10  in  the  proposed 

rule). 
SF=  Sewage  sludge  feed  rate,  in  metric  tons 

per  day  (dry  weight  basis). 

This  equation  is  used  to  calculate  the 
maximum  allowable  concentration  of 
mercury  in  sewage  sludge  that  may  be 
incinerated  at  a  facility  without 
exeeding  the  mercury  NESHAP  emission 
limit  of  3.200  grams  per  24-hour  period 
(see  40  CFR  61.52). 

As  in  the  previous  equation,  the 
owner  or  operator  provides  the 
permitting  authority  with  the  design 
capacity  of  the  facility  or  the  combined 
sewage  sludge  feed  rates  of  all  the 
incinerators  at  the  facility.  The 
permitting  authority  then  inserts  this 
facility-specific  feed  rate  into  the 
equation. 

The  permitting  authority  inserts  a  zero 
into  the  equation  for  the  mercury  control 
efficiency.  A  zero  control  efficiency  is 
included  in  the  proposal  because,  in 
developing  the  NESHAP  for  mercury, 
the  Agency  assumed  a  zero  control 
efficiency.  If  owners  or  operators  can 
demonstrate  a  greater  level  of  control 
based  on  a  performance  test,  the 
permitting  authority  «vill  use  the  control 
efficiency  demonstrated  in  the 
performance  test.  Using  the  sewage 
sludge  feed  rate  of  a  facility  and  either  a 
zero  control  efficiency  or  a  control 
efficiency  demonstrated  in  a 
performance  test,  the  permitting 
authority  calculates  the  maximum 
allowable  mercury  concentration  in 
sewage  sludge  that  may  be  incinerated 
at  a  facility.  This  maximum  allowable 
concentration  of  mercury  is  then 
compared  with  the  concentration  of 
mercury  found  in  the  sewage  sludge 
incinerated  at  the  facility.  If  the  facility's 


sludge  exceeds  the  allowable 
concentration,  the  owner  or  operator 
may  not  incinerate  the  sludge  containing 
the  excessive  concentrations  of  mercury. 
3.  Lead.  The  equation  for  lead  is: 

.2S(NAAQS)  X  86.400 


Wx  (1-CE)  X  SF 


Where:  " 

C=Maximum  allowable  concentration  in 

sewage  sludge,  in  milligrams  per 

kilogram  (dry  weight  basis). 
NAAQS= National  Ambient  Air  Quality 

Standard  for  lead  (1.5  micrograms  per 

cubic  meter  maximum  arithmetic  mean 

averaged  over  a  calendar  quarier). 
86.400= Number  of  seconds  in  a  day. 
DF= Dispersion  factor,  in  micrograms  per 

cubic  meter  per  gram  per  second  (from 

Table  9  in  the  proposed  rule). 
CE=Sewage  sludge  incinerator  control 

efficiency  (from  Table  10  in  the  proposed 

rule). 
SF= Sewage  sludge  feed  rate,  in  metric  tons 

per  day  (dry  weight  basis). 
To  insert  a  value  for  the  dispersion 
factor,  the  owner  or  operator  selects  the 
dispersion  factor  corresponding  to  the 
stack  height  of  the  incinerators  at  the 
facility  from  Table  9  of  the  proposed 
rule,  if  the  height  of  the  incinerator  stack 
is  65  meters  or  less.  If  the  stack  exceeds 
65  meters,  the  creditable  stack  height 
above  65  meters  is  determined  in 
accordance  with  40  CFR  51.100(ii)(l)(ii). 
The  results  of  this  calculation  would  be 
used  in  the  EPA-approved  air  dispersion 
model,  such  as  the  ISCLT  (appropriate 
for  the  facility's  surrounding  terrain  and 
meteorology),  to  calculate  a  dispersion 
factor  for  the  equation.  Owners  or 
operators  whose  incinerators  have 
stacks  less  than  65  meters  also  may 
conduct  their  own  air  dispersion 
modeling  at  the  facility  to  establish  a 
facility-specific  dispersion  factor  in 
accordance  with  EPA's  "Guidelines  on 
Air  Quality  Models"  (Reference  ntunber 
44). 

The  control  efficiency  for  lead  is  listed 
in  Table  10  of  the  proposed  rule.  The 
owner  or  operator  may  conduct 
performance  tests  of  the  facility,  in 
accordance  «vith  the  requirements 
specified  by  EPA,  to  demonstrate  an 
alternative  control  efficiency.  If  a 
performance  test  is  conducted,  the 
actual  control  efficiency  demonstrated 
will  be  included  in  the  equation. 

As  in  the  previous  equations,  the 
owner  or  operator  provides  the 
permitting  authority  with  information  on 
the  design  capacity  of  the  facility  or  the 
combined  sewage  sludge  feed  rates  of 
all  the  incinerators  at  the  facility.  Using 
the  above  information,  the  permitting 
authority  would  calculate  a  facility- 
specific  numerical  limit  for  lead.  This 


calculation  is  then  compared  to  the 
concentration  of  lead  found  in  the 
sewage  sludge  to  be  incinerated  at  the 
facility. 

4.  Arsenic  Cadmium.  Chromium.  And 
Nickel.  The  equation  for  arsenic, 
cadmium,  chromium,  and  nickel  is: 


C.= 


RSC,X86,400 
OTx(l-CeJxSF 


Where: 

C|= Maximum  allowable  concentration  of 

metal  pollutant  in  sewage  sludge,  in 

milligrams  per  kilogram  (dry  weight 

Irasis). 
RSC,= Risk  specific  concentration  for  the 

metal  in  sewage  sludge,  in  micrograms 

per  cubic  meter. 
86,400 = The  number  of  seconds  in  a  day.   ''" 
DF= Dispersion  factor,  in  micrograms  per 

cubic  meter  per  gram  per  second  (from 

Table  9  in  the  proposed  rule). 
CE,= Sewage  sludge  incinerator  control 

efnciency  (from  Table  10  in  the  proposed 

rule). 
SF= Sewage  sludge  feed  rate,  in  metric  tons 

per  day  (dry  weight  basis). 

The  permitting  authority  would  select 
the  appropriate  risk  specific 
concentration  from  Table  8  in  the 
proposed  rule.  As  discussed  earlier,  the 
risk  specific  concentrations  are  derived 
ht)m  EPA's  cancer  potency  values  (Qi*). 
The  owner  or  operator  would  then 
follow  the  same  process  as  described 
above  for  lead. 

5.  Total  Hydrocarbons.  EPA  is 
proposing  to  limit  the  concentration  of 
total  hydrocarbons  in  the  emissions  of 
incinerators  for  two  reasons.  First,  this 
approach  controls  the  emission  of 
individual  organic  compounds  found  in 
sludge  fed  into  the  incinerator,  and 
second,  the  approach  controls  the 
emission  of  organic  compounds  that  are 
created  during  the  combustion  process 
(i.e.,  products  of  incomplete 
combustion — PICs).  The  Agency 
recognizes  that  setting  limits  on  total 
hydrocarbons  is  an  innovative  approach 
that  may  be  applicable  to  other 
incinerator  programs.  Therefore,  the 
Agency  will  carefully  review  and 
consider  the  issues  raised  and  the 
comments  submitted  on  this  approach. 

(a)  Human  Health  Criterion  For 
Organic  Components  of  Total 
Hydrocarbons.  To  develop  a  risk 
specific  concentration  for  total 
hydrocarbons,  the  Agency  developed  a 
weighted  carcinogenic  potency  (Qi*) 
value  for  the  organic  compounds  that 
are  projected  to  be  in  the  emissions  of  a 
sewage  sludge  incinerator.  In  developing 
the  Qi  *  value,  the  Agency  multiplied  the 
Qi  *  value  of  every  carcinogenic  organic 
pollutant  listed  in  IRIS  by  the  wei^ted 
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fraction  of  the  compound  in  the 
emissions  of  sewage  sludge  incinerators. 
Calculating  a  weighted  fraction  of  a 
compound  in  the  emissions  required  a 
two-step  process.  First  the  Agency 
determined  the  concentration  (in  ^g/m*) 
for  the  pollutant  in  the  emissions  in  one 
of  three  ways.  If  the  compound  was 
measured  in  the  emission  of  the  sludge 
incinerator,  the  concentration  of  the 
compound  was  used.  In  the  case  of 
compounds  expected  to  be  present,  but 
not  detected,  the  observed  detection 
Hmlt  {p%lm'\  was  used.  Finally,  for  the 
remaining  pollutants  listed  in  IRIS  and 
.  detected  in  emissions  itom.  other  • 
sources,  an  analytical  detection  limit  of 
ai  |ig/m*  was  assigned  to  those 
pollutants.  The  Agency  then  calculated 
1  weighted  fraction  for  each  pollutant  by 
dividing  the  sum  of  all  the  pollutant 
concentrations  into  each  individual 
pollutant  concentration.  EPA  multiphed 
the  weighted  fraction  of  each  pollutant 
by  the  pollutant's  Qi*  value  and  then 
added  the  products  of  the  multiplication 
to  give  a  weighted  carcinogenic  potency 
value  for  all  carcinogenic  pollutants 
detected  or  not  detected. 

Weighted  fractions  were  also; 
calculated  for  all  non-carcinogens  that 
have  RfDs  in  IRIS.  However,  the  Agency 
assumed  that  the  actual  ambient  air 
concentration  of  the  non-carcinogens 
(i.e.,  threshold  pollutants)  would  not 
exceed  their  inhalation  RlDs  and. 
therefore,  do  not  contribute  to  the 
weighted  Qi*  value  or  cause  adverse 
.health  effecta. ;.:.!:. 

The  Agency  is  secddng  comments  on 
its  determination  that  the  expected 
concentration  of  non-carcinogens  would 
not  be  associated  with  adverse  health 
affects.  "Fhe  wei^ted  average  Qi*  value 
for  total  hydroceurbons  is  0.013  (mg/kg/ 
day).  All  die  data  and  calculations  used 
in  developing  the  wei^ted  Qi*  value 
are  in  Appendix  E  of  die  'Technical 
Support  Document:  Incineration  of 
Sewage  Sludge"  (Reference  number  SB). 
The  Agency  is  soliciting  comments  on 
the  approach  used. 

From  the  weighted  Qi*  value,  the 
Agency  developed  a  risk  specific 
concentration  for  total  hydrocarbons 
using  the  same  equation  that  was  used 
to  develop  the  risk  specific 
concentrations  for  metals.  The  risk 
specific  concentration  for  total 
hydrocarbons  was  derived  as  follows: 


RSC  = 


RLxBWx  1.000 
Q,*Xla 


Where: 

RSC=Risk  specific  concentration  of  total 

hydrocarlrans.  in  micrograms  per  cubic 

meter. 
RL= Risk  level  of  1  x  10" ». 
BW =Body  weight  of  70  kilograms. 
Qi  *  =  Weighted  average  Qi  *  value  of  0.013  fbr 

ail  carcinogens  %vith  Qi*  values  in  DUS 

and  all  non-carcinogen  (thieshotd) 

pollutanU  in  IRIS,  in  (mg/kg/day) ' '. 
la = Inhalation  rate  of  20.  in  cubic  meters  per 

day. 
1.000= Factor  to  convert  milligrams  to 

micrograms. 
TTierefore:  ..     ,      . 


RSC   =. 


(1X10-^  X  (70  kg)  X 
1,000 


or 


(Oins)  X  aOmVday 
=  2«»i«/m» 

The  risk  specific  concentration  is 
extremely  sensitive  to  the  analytical 
limits  of  detection  selected  for 
individual  carcinogenic  Organic 
compounds  not  detected  in  emissions 
tests  of  sewage  sludge,  incineratora.  A 
relatively  high  analytical  detection  limit 
will  .generate  a  high  risk  and  a  low 
detection  limit  will  generate  a  lower    - 
risk.  This  is  particularly  true  for  dioxins. 
PCBs,  and  aldrin/dieldbin. 

The  risk  specific  concentration  is  then 
used  to  develop  a  numerical  limit  for  the 
concentration  of  total  hydrocarbons  in 
the  emissions. 

(b)  Measuring  Total  Hydrocarbons. 
Tlie  instrument  used  to  monitor  total 
hydrocarbons  is  a  flame  ionization 
detector.  Questions  have  been  raised 
about  the  capability  of  a  flame 
ionization  detector  to  monitor 
continuously  the  total  hydrocarbons 
emissions  from  an  incinerator. 
Moreover,  there  is  uncertainly  about  the 
relationship  of  the  reading  of  the  flame 
inonization  detector  to  the  risk  specific 
concentration  that  will  protect 
individuals  to  an  incremental 
carcinogenic  risk  of  1  x  10~*. 

Introduced  in  the  mid-1960's,  flame 
ionization  detectors  have  a  number  of 
applications,  such  as  detection  systems 
in  gas  chromatographs  located  in 
laboratories  around  the  world.  Their 
wide  use  in  the  analysis  of  organic 


compounds  has  resulted  in  a  substantial 
body  of  literature  on  using  the  detector 
to  monitor  total  hydrocarbons. 
However,  there  are  problems  with  the 
system  as  a  regulatory  compliance 
method. 

First  organic  compounds  with  very 
high  boiling  points  tend  to  condense  in 
the  sampling  line  between  the  stack  and 
the  detector  system,  escaping  detection. 
As  a  result  the  detector  system  does  not 
accurately  measure  these  high-boiling 
compounds.  Most  of  this  problem  can  be 
overcome  by  the  use  of  a  heated 
sampling  system  operated  at  ISO  degrees 
Celsius.  Moreover,  a  correction  factor 
has  been  applied  in  EPA's  equation  for 
calculating  die  total  hydrocarbon  limit 
to  account  for  the  loss  of  the  hi^-boiling 
organic  compounds. 

A  second  problem  with  the  flame 
ionization  detector  system  is  the 
differing  response  of  the  detector  to 
different  compounds  incinerated.  The 
detector  system  primarily  measures  the 
oxidation  of  carbon-to-carbon  and 
carbon-to-hydrogen  bonds.  Organic 
compounds  with  differing  numbers  of 
these  bonds  will  give  different 
responses.  Fortunately  the  relative 
response  of  a  large  number  of  the 

organic  compounds  are  known.  The 
Agency  is  calculating  a  weighted 
average  response  factor  for  the  flame 
ionization  detector  analogous  to  our 
weighted  Qi*  calculation  for  the  risk 
spedfic  concentration.  This  weighted 
average  response  factor  is  incorporated 
into  the  conversion  factors  in  the 
equation  used  to  calculate  a  numerical 
limit  for  total  hydrocarbons  thereby 
relating  the  reading  of  the  device  to  an 
incremental  carcinogenic  risk  level  of 
IXIQ-*. 

EPA  has  initiated  tests  to  verify  the 
long-term  reliability  of  the  detectors. 
The  equipment  requires  routine 
maintenance  and  daily  calibration, 
which  are  well  within  the  expertise  of 
personnel  at  sewage  sludge  incinerator 
facilities.  Flame  ionization  detectors, 
including  the  ISO-degree  Celsius 
sampling  line  cost  approximately 
$20,000.  Annual  operating  costs  are 
expected  to  be  $6,000. 

(c)  Calculating  A  Numeric  Limit  For 
Total  Hydrocarbons.  The  equation  to  be 
used  in  developing  a  numerical  limit  for 
total  hydrocarbons  is: 
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THC  « 


BJB!!  K  SJMiOOMOO 
DFkCF 


Where 

THC -Maximum  allowable  total 

hydrocarbon  concaotratiao  ina  i 

riudge  incinerator  atack.  in  paita  par 

nfflten.  at  7-percent  oxygen. 
KSC— Kmk  apecJlic  conoentratioB  rar  *niC<  in 

mi^ro^jBHM  per  cvoic  oeier> 
DP-DlaperBle«  factor,  te  mioMffaaa  per 

COMC  I 

GP-l 


3J40,000= Correction  factor  in  gram  i 
per  gram  per  aecond  per  day. 

The  oooveraion  factor  of  3JiaeM  Is 
derived  from: 


CF    - 


88.40BX0.7SX1.7X1X10* 


88.400  "Nombei  of  leconds  in  a  day. 
a75-CanaolkMi  factor  for  Urn  aotiantsd  \em 

•f  oviic  eoaqtooMia  ta  1iw«Mw 

ionixatiaa  datactor  qpitaai 

1.7-IUtio  of  the  flaiM  ieaiMttaa  dalaoiaraf 
propane  (3.0)  to  the  weighted  averse 
flame  ionization  detector  reaponte  of  Hw 
Uat  af  ooapounda  {1  J),  need  to 
detanntaM  ibe  weighted  average  MM  ttok. 

1 X  10*»Canvaraioa  porta  of  par  aiUtaa'ta 
ooaceotration. 

Hw  dertration  of  <hte  equation  it 
explained  UMre  foUy  in  Appendix  E  of 
the  Tedmical  Support  Oocamenb 
Incineration  of  Sewage  Sludge" 
(Reference  nuaiber  S6). 

As  with  the  equatton  for  the  aetala, 
the  owner  or  operator  has  two  options 
for  inserting  a  value  for  the  dispenion 
factor.  A  dispersion  factor 
corresponding  to  the  stack  height  of  the 
facility's  incinerators  may  be  selected 
&om  either  Table  9  of  the  rule  or  the 
owner  or  operator  may  conduct  air 
dispersion  aiodeUng  cif  the  feciHty  to 
estabKsh  a  fecflity-spedfic  dispersion 
factor  in  accordance  with  EPA's 
"Guidelines  on  Air  Quality  Models'* 
(Reference  nuanber  44). 

The  nuxiBMUB  gas  flow  (GF)  is 
calculated  using  the  work  sheet  in 
Appendix  D  of  today's  proposed  rale. 
This  work  sheet  uses  the  following:  (i) 
The  maximum  sludge  feed  rate:  (ii)  the 
average  calculated  combustion 
temperature  of  the  sewage  sludge  based 
on  the  percent  volatiles.  heating  value  of 
the  sludge  volatiles,  and  percent  solids; 
and  (iii)  the  average  auxiliary  fuel 
usage.  The  result  of  the  Appendix  D 
calculation  is  expressed  in  gram  moles 
of  combustion  gases  at  50  percent 


excess  air  (seven  pesoent  oxygen)  and 
zero  percent  moisture. 

When  the  flame  Ionization  detector 
system  actually  measures  the  total 
hydrocarbons,  the  measurement  miut  be 
converted  to  50  percent  excess  air 
(seven  percent  oxygen)  before  it  is 
compared  to  die  faculty's  numerical 
limit  for  total  hydrocarboM.  Uileas  this 
conversion  is  daoe.  the  liydsooarbaoa 
would  be  4Uiited  by  ^  exoeas  akand 
not  sopieaaat  the  aetaal  %draaarb«n 
coniBliBUf  in  Ike  etdt  gaaea.  T%b 
oxygsB  oonecBon  is  an  engjineeriBg 
coctectioii  escprasaed  as: 


1HC 


=   THChM^   X 


14 
21-Y 


Where 

Yb  Measured  oxygai  ooacanttalkm.  percent 

The  correction  factor  is  developed  at 
50  percent  excess  air.  The  correction  is 
easily  made  because  EPA  is  proporing 
that  sewage  shidge  indaaMtoia  have 
instnimenta  that  contiawaysly  noaitar 
the  oxygen  oonoeotetian  in  oontealiMi 
gases  (t  saa^D).  The  calcHJated  «•«•) 
hydrocarfcoB  limit  is  then  cellared  ta 
theoj^gan-conected  total  J^drocarben 
reading  from  the  ilaaie  ionicaMoa 
detector  to  determine  if  Ihe  incinerator 
is  in  compliance, 

(d)  Effect  of  the  Proposed  Appmack. 
There  are  those  who  i»eliave  that  by 
limiting  total  hyckocaibaBa.  Aha  A^aacy 
is  establishing  more  stringent  eauiasiaa 
controls  than  if  the  Agency  were  to 
regulate  the  concentration  of oifanioa  ia 
se%wage  sludge  by  deveioping  Mimeiical 
limits  on  a  pftlliitnnt  hy  psUwtant  hanis 
They  reason  that  the  total  ^drecacbaa 
limit  is  based  on  the  sum  of  the 
weighted  average  Qi  *  values  for  all 
carcinogenic  organic  payatants  listed  ia 
OUS.  A  poUutaat-by-paUutaat  appraaeh 
would  control  the  coBceatiatioa  of 
individual  carcinogenic  ocgaaic 
pollutants  to  a  pirilutant-by-paUutant 
individual  risk  level  of  txtr*. 
Potentially,  the  summed  risk  of  tea 
organic  pollutants  could  be  lOx  UP*  or 
1 X  10~  ^  depeadiag  on  the  actual 
concentxation  of  a  pnUttfnnt  ia  the 
emissions. 

Based  on  the  Agency's  exaasination  of 
the  ten  model  plants,  122  facilities  that 
operate  219  incinerators  are  projected  to 
be  out  of  compliance  with  the  pollutant 
limits  in  today's  proposal  Of  diose  122 
facilities,  a  subset  of  28  facilities  that 
operate  61  incinerators  are  projected  to 
exceed  the  total  hydrocarbons 
numerical  limit.  However,  these 
facilities  also  would  exceed  the 
numerical  limit  for  one  or  more  metals. 


Therefore,  the  appFsach  does  not  affatt 
<he  aoBibar  of  facMMes  that  wedd  be  in 
or  oat  of  UMupUuaue. 

The  campliaarf  awchaaisra  for  a 
poUutaot-by-poilutaiit  approach  and  for 
tatal  JiydrocarhBaB  is  the  instattatiaa  af 
after  buraasa  Aiterfcatneis  coat 
appBOWimitBly  tl  oidbon. 

iei  Altatnativm  Cemidend^i} 
Organic  PtUtikmt-by-Orgaaic  PBUataat 
Appnmok.  EPA  ad^aally  canaidered 
ooatiatttaig  the  coaoaatratian  of  organic 
poUataata  iad  iata  an  inctnerator  on  a 
paUutaat-byipeUBtant  baais,  aimilar  «a 
the  ^Vraaob  that  the  Ageacy  is 
proposiiViar  asetala.  However,  the 
^ppeoach  aaaa  not  feaaible  for  organic 
poUutanta  bacauae  the  Ageni^  ootdd  pat 
eataUiahadestructioBandTeaieval  . 
effidancy  lor  sewage  ahidge 
indneratoia.  The  suies  of  teats  oa  four 
sewage  aMge  iaonerators  revealed 
that  organic  deetnictioB  and  reaooval 
effidaades  of  the  indaerators  ranged 
from  8B.7  percent  ta  negative  efficienciea 
of  -1^4  percent  (see  Table  IX-G.2J.  A 
negative  effidency  means  that 
oomponnds  were  formed  during  the 
combustion  process  (Le.^  a  product  of 
incomplete  combustion — PIC).  Some  of 
these  PICs  are  known  or  suspected 
carcinogens.  Organic  destruction  and 
removal  eftidendes  (DREs)  of  an 
incinerator  are  needed  to  relate  the 
emission  of  an  organic  pollutant  to  its 
risk  apedfic  concentration  and  to  an 
allowable  concentration  in  sewage 
sludge.  Wifliont  consistent  BKE.  data 
from  aewage  shidge  indnerators,  the 
Agency  had  no  basis  on  which  to 
coastrud  an  eqoation  wbidi  could  tie 
used  to  calculate  allowafMe  oiganic 


TMLE  IX-a2.— ORQMMCS  lD6NnPIEO  I 

Sludqe  Inoemerator  Testing 


Cnwpotwfc 


SaniivoiaSteK 

n* 

•mylhexyOpmtwIate.. 
1  .S^Oiclitorobanzona  „.. 


Chtorotwnzena _ 

Ctitorotonii 

1 .2-Oichloroaeiww .~ 

Trww  1.2-Oictiloroaawne 

EttiySMsnzana „.« 

Mattiylana  chlonda 

Ttraclifcxoattwna 

Totuana 

I.l.l-Trichkxoalhana 


OE 


Hi 


88.? 
S7J 
99.7 
86.7 
07.2 
•17 
80.9 

•-1.8 

88l8 
99.8 

-39.4 
97.0 
99.4 
99.3 
98.6 
98.8 
99.7 
99.8 


'84.2 

'67 J 

87.4 

MO 
NO 
NO 

-948.8 

-K14« 

79i1 

23.0 

-527.5 

NO 

'76.0 

'ao 

' -145.0 

'- 175.0 

'-258.0 

70.0 
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Table  iX-G.2.— Orqanics  loENnnEo  in 
Sluooe  Incenerator  Testing— Con- 
tinued 


Compounds 

DE  range 

Hi 

Um* 

TricNofoethene.    

Vinyl  cNoride 

87.9 
-IliO 

-67.0 
-426 

The  poMutanl  «MW  dotactad  m  Vw  staok.  but  not  in 
•«a  shidge.  Efficiency  is  calcuMed  uaina  the  mvtf^ 
cal  detection  NmN  of  the  poHutani  in  sluge. 

Hie  data  frt>m  the  four  incinerator 
'tests  shows  a  strong  conelatiotf 
'  between  die  coitcentration  of  oigailic 
compounds  in  the  miissions  and  the 
concentration  of  total  hydrocarbons  in 
the  emissons  (See  Figure  K-G.l).  The 
Technical  Support  Document: 
Incineration  of  Sewage  Sludge" 
(Reference  number  56)  includes  all  the 
data  us^d  in  developing  the  Figure. 

aajjNQCooa 


i  .* 


Figure  IX-G.I 
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The  ability  to  correlate  concentrations 
of  organic  compounds  emitted  with  the 
concentration  of  total  hydrocarbons  in 
the  emission  gases  persuaded  EPA  to 
propose  a  numerical  limit  for  the 
concentration  of  total  hydrocarbons  in 
the  emission  gases.  Setting  numerical 
limits  for  total  hydrocarbons  has  several 
advantages  over  setting  numerical  limits 
for  individual  oi^nic  compounds  in 
sewage  sludge  fed  into  an  incinerator. 
By  setting  a  numerical  limit  based  on  the 
concentration  of  total  hydrocarbons  in 
the  emissions,  the  Agency  does  not  need 
the  ORE  of  an  incinerator.  EPA  could 
have  proposed  that  owners  or  operators 
conduct  performance  tests  of  their 
incinerators  to  determine  the  efficiency 
of  their  units  and  then  calculate  an 
allowable  pollutant  concentration  based 
on  the  results  of  the  performance  test. 
Such  performance  tests  cost 
approximately  $20,000  per  facility. 

If  the  Agency  had  based  limits  on  the 
concentration  of  organic  pollutants  in 
sewage  sludge,  PICs  created  during  the 
combustion  process  would  not  have 
been  controlled.  By  setting  numerical 
limits  on  the  basis  of  the  total 


hydrocarbon  concentration  in  the 
emissions,  however,  EPA  will  be  limiting 
the  emission  of  the  organic  compounds 
fed  into  the  incinerators,  as  well  as 
those  compounds  formed  during  the 
combustion  process.  In  addition,  setting 
numerical  limits  on  the  basis  of  total 
hydrocarbons  allows  the  Agency  to 
propose  a  more  comprehensive  rule 
sooner.  The  proposed  rule  for  the 
incineration  of  sewage  sludge  covers  all 
organic  pollutants  that  have  a  homan 
health  criterion  listed  in  IRIS.  If  the 
Agency  were  to  establish,  propose,  and 
promulgate  a  pollutant-by-pollutant 
concentration  for  potentially  hundreds 
of  organic  pollutants  in  sewage  sludge, 
the  process  would  take  many  years. 
Furthermore,  such  a  technology-based 
approach  is  inconsistent  with  the 
requirements  of  section  405(a)  of  the 
CWA  to  establish  pollutant  limits  that 
are  adequate  to  protect  human  health 
and  the  environment 

(ii)  Establish  A  DRE  For  The 
Operation  Of  Sewage  Sludge 
Incinerators.  The  Agency's  existing 
incinerator  regulations  are  primarify 
based  on  the  performance  of  well- 


operated  incinerators.  However,  as 
indicated  above  the  Agency  does  not 
have  sufficient  data  to  determine  the 
DRE  for  a  well-operated  incinerator. 

(iii)  Carbon  Monoxide.  EPA 
considered,  but  rejected,  setting 
numerical  limits  for  carbon  monoxide 
(CO)  in  lieu  of  setting  limits  for  total 
hydrocarbons.  The  Agency  will  propose 
that  hazardous  waste  incinerators  limit 
the  emission  of  carbon  monoxide  to  100 
H>iii.  If  the  100  ppm  limit  is  exceeded, 
facilities  would  be  required  to  monitor 
total  hydrocarbons.  The  Agency  based 
the  100  ppm  carbon  monoxide  limit  on  a 
review  of  the  emissions  of  PICs  fivm  a 
number  of  hazaitlous  waste  incinerators 
and  boilers  that  bum  hazardous  wastes. 
Tlie  data  support  the  conclusion  that 
low  carbon  monoxide  levels  (l.e..  less 
than  100  ppm)  are  associated  with  low 
rates  of  IMCs  in  hazardous  waste 
incinerators.  However,  the  Agency 
could  not  draw  the  same  conclusion  for 
sewage  sludge  incinerators  (see  Table 
IX-G.3). 
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TABLE   IX-6.3  (CONT'D) 
SIMNMY  OF  ENISSIONS  DATA  FROM  1987  IMCIMEMTOR  TESTS 
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TAIU  IX-G.3  (CONT'D) 


SUNNMV  Of  EMISSIONS  DATA  FROM  1987  INCINERATO*  TESTS 
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7rhe  carbop  monoxide  levels 
measured  in  the  four  sewage  sludge 
incinerator  tests  were  mudi  higher  than 
those  measured  in  hazardous  waste 
incinerators.  The  four  sludge 
incinerators  tested  had  carbon 
monoxide  concentrations  ranging  from 
71  ppm  to  levels  over  2,000  ppm  and  an 
overall  average  carbon  monoxide  level 
of  79S  ppm.  The  Agency  also  found  that, 
even  though  the  carbon  monoxide  level 
was  high  for  a  particular  sewage  sludge 
incinerator,  the  total  hydrocarbon 
concentration  was  low  for  the  same 
incinerator.  Thus,  EPA  was  unable  to 
correlate  carbon  monoxide  levels  in 
sewage  sludge  incinerators  to  the 
concentration  of  organics  in  the 
emissions.  This  may  be  caused  by  the 
differences  between  the  composition  of 
sludge  and  hazardous  waste  and 
differences  in  incinerator  design. 

Sewage  sludge  is  mostly  water,  with 
the  combustible  portion  typically 
making  up  only  20  percent  or  less. 
Multiple  hearth  incinerators  typically 
used  for  the  incineration  of  sewage 
sludge  are  designed  to  remove  the  water 
content  of  sludge  as  efficiently  as 
possible  and  to  handle  the  large  amount 
of  ash  left  from  sewage  sludge 
incineration.  The  desi^  conHguration  of 
multiple  hearth  incinerators  results  in 
incomplete  combustion  due  to  oxygen 
starvation  and  poor  gas  mixing  and 
therefore,  is  not  efficient  for  the 
combustion  of  organic  pollutants. 

Hazardous  waste  generally  contains 
significant  amounts  of  organic 
chemicals.  To  destroy  these  chemicals, 
hazardous  waste  incinerators  are 
designed  to  achieve  tiu-bulent  gas 
mixing,  high  combustion  temperatures, 
and  adequate  gas  residence  times. 
When  hazardous  waste  incinerators  are 
operated  properly,  they  normally 
achieve  carbon  monoxide  levels  well 
below  100  ppm. 

(iv)  National  Total  Hydrocarbon 
Limit  Another  alternative  on  which  the 
Agency  is  soliciting  comment  is  the  use 
of  a  single  national  total  hydrocarbon 
limit  applicable  to  all  incinerators.  This 
limit  would  be  based  on  the  information 
from  all  of  the  model  plants  in  our 
database  to  calculate  a  reasonable 
worse  case  limit  that  would  be 
protective  at  an  incremental 
carcinogenic  risk  level  of  1 X 10"  *  at 
most  incinerators.  For  example,  if  the 
Agency  selected  a  total  hydrocarbon 
level  of  20  ppm  our  data  indicates  that 
approximately  80  percent  of  incinerators 
would  meet  ix  10"  *MEI  risk.  This 
approach  would  replace  site-speciHc 
total  hydrocarbon  calculations  at  each 
facility.  EPA  solicits  comments  on  the 


merits  and  implications  of  this  type  of 
approach. 

[t\  Limitations  of  the  Proposed 
Approach.  EPA  recognizes  that  limited 
data  exist  to  quantify  public  health 
risks,  particularly  for  total  hydrocarbon 
emissions.  For  sewage  sludge 
incinerators,  the  Agency  has  been  able 
to  identify  and  quantify  eight  to  nine 
percent  in  the  compounds  of  the  total 
hydrocarbon  emissions.  The  compounds 
which  were  identified,  represented  some 
organic  carcinogens  of  great  concern.  As 
previously  noted,  the  risk  specific 
concentration  is  extremely  sensitive  to 
the  compounds  not  detected  and  their 
assumed  concentration.  EPA  beUeves  its 
approach  of  assigning  undetected 
carcinogen  detection  limit  value  for  the 
purpose  of  developing  the  weighted  Qi* 
value  is  consistent  with  the  CWA 
section  405  requirement  to  protect 
human  health  and  the  environment  The 
Agency  is  continuing  to  conduct 
emission  testing  to  improve  the  data 
base  in  support  of  today's  proposal. 

Other  concerns  raised  about  today's 
approach  are  that  it  accounts  for  only 
inhalation  health  impacts,  but  does  not 
account  for  health  impacts  resulting 
from  the  indirect  exposure  to 
incineration  emissions  (e.g.,  through 
food  or  water)  or  for  environmental 
impacts.  At  this  time,  the  Agency  has 
not  yet  developed  procedures  for 
quantifying  indirect  exposure  or 
environmental  impacts  for  purposes  of 
establishing  regulatory  emission  limits. 
However,  work  is  imderway  to  refine 
these  procedures. 

Example 

The  following  example  is  to  be  used  to  . 
illustrate  how  a  sewage  sludge 
incinerator  facility  would  determine  if  it 
could  meet  the  proposed  numerical 
limits.  The  hypothetical  facility  has  two 
incinerators  with  a  total  capacity  of  25 
dry  metric  tons  per  day  each  and  a 
single  stack  that  is  22  meters  high.  The 
sludge  to  be  incinerated  has  an  average 
volatile  fraction  of  total  solids  of  0.5  and 
an  average  volatile  solids  fraction 
heating  value  of  5.5  kilocaiories  per 
gram.  The  two  incinerators  bum  24,000 
pounds  per  day  of  fuel  oil  calculated  on 
an  annual  basis.  The  sewage  sludge  to 
be  incinerated  contains  the  following 
pollutant  concentrations: 


Pnlhitant 

(mg/kg) 

Arsenic — 

Beryllium 

Cadmiwn _„      

Lead 

Mercury 

4.79 
0.548 

9.54 
275.91 
182.04 

2.15 

PoMutant 

(mg/kg) 

NMitt         „  ,, 

69.82 

Table  9  in  the  proposed  rule  was  used 
to  obtain  the  dispersion  factor  of  14.78 
micrograms  per  cubic  meter,  per  gram 
per  second  for  a  22-meter  stack.  The 
numerical  limits  for  the  metals  listed 
above  were  then  calculated  using  the 
equations  described  earlier,  which  are  in 
S  503.63.  For  example,  the  numerical 
limit  for  arsenic  was  calculated  as 
follows: 


C«  = 


RSC«.  X  86.400 
DF  X  (1-CE*J  XSF 


Where: 
RSCa.  =  0.0023  }L%lm*  from  Table  & 
DF  =  14.78  >ig/mVg/8  from  Table  9. 
CEa.  =  0.97  from  Table  10. 
SF  =  50  dry  tons  per  day  capacity  of  both 

indneratora. 
Therefore: 


«^A8  = 


00023  X  86.400 

14.78  X  (1-.97)  X 
SO 


<^A8  =  8.96  mg/kg. 

Using  the  same  procedure,  but  with 
appropriate  risk  specific  concentrations 
from  Table  8  and  combustion 
efficiencies  from  Table  10,  the  following 
numerical  limits  were  calculated: 


PoNutant 


Arsenic 

Cadmium... 
ChromNjm . 

Lead 

Nickel 


Measured 

sludge 
concerrtra- 
bon  (mg/kg) 


4.79 

9.54 

275.91 

18^04 

69.82 


The  beryllium  and  mercury  values 
were  calculated  using  the  equations  (1) 
and  (2)  in  S  503.63. 


Comparing  the  calculated  numerical 
limits  with  the  measured  sludge 
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concentrations,  the  facHity's  sludge  is 
found  lo  exceed  the  concentrations  for 
cadmium,  chromium,  and  lead. 
TIk  numerical  limit  for  total 
hydrocarbons  was  calculated  using 
equation  5  as  follows: 


1HC  - 


OFxGF 


RSC=>Z.MntcrognHiu  per  ctMcmeter  (from 
Table  a). 


OF  s  14.71  aatcnsrans  per  cubic  meter  per 

gram  per  second  (fhim  Table  9). 
CF= 1.74x10^  gram  moles  per  day. 

The  gas  flow  of  1.74  X 10^  gram  noles 
per  day  was  computed  using  the 
procedure  in  Appendix  D  of  the  rule  as 
follows: 

Sludfe  Gas  now<=  SFx  VFx  VEHCx 

7AXie« 
Where: 

SFs50  dry  tans  per  day  aludge  feed  rate. 
VFs  average  sludge  voiatilea  fractioa. 
VQ1C  =  5.5  kilocalories  per  gram  beatiog 

value  of  the  sludge  volatiles  fraction. 
Iherefore: 
Sludge  Gaa=S0x0.5X5.SX7mxWar 


Flow = 9.64  X  ia*yasa  Biles  of  ognliastioo 

gas  per  day  from  almi§e  ooaibustioB.  Fuel 

GasFlow=FRxFC 
Where: 

FR  ^  24,nrio  pounds  per  day  #2  Aiel  oil  usage. 
FC= 324.8  gram  moles  per  day  *2  fuel  oil 

constant. 
I  nererore: 

Fuel  Gas = M.flao  X  sa«.B  or 
Flow=7.7VxlO*9«ai  awies  of  oombmtien 

gas  per  day  from  the  iael  oembastieB. 
Thenfare: 

Fuel  CM=g.MxlO*.f  10* 
Flow  =  1 .74  X 10' graai  aioies  per  day 

The  gas  flow  woidd  be  inserted  into 
the  equation  as  foUovrs: 


THC  =  2.aexa,2«).(xn.0GO 


14.7BX1.7«X1(»» 


THC  = 


33.9 
ppm 


Therefore,  the  facility  would  have  to 
be  operated  to  meet  a  34  ppm  total 
hydrocarbon  concentration  in  the  stack 
emissions.  The  34-ppin  limit  is 
calculated  on  the  basis  of  50  percent 
excess  air,  which  then  requires  that  the 
actual  readings  &om  the  flame 
ionization  detector  be  corrected  to  SO 
percent  excess  air  before  the  meaaared 
concentration  of  total  hydrocarbons  can 
be  compared  to  the  liiait  calculated 
above  This  correction  was  calculated 
using  the  eqaatioa  in  Section 
503.63(f)(iv): 


Cooectioa  iactor 


n- 
Y 


Where: 

Y  »  percent  oxygen  in  combustion  gases 

The  average  total  hydrocarbon 
concentration  rea^og  for  the 
hypothetical  facffity  was  37  ppm.  at  10 
percent  excess  oicygen.  This  total 
hydrocarbon  concentration  reading  was 
cocrected  as  follows: 


THC 


14 

21- 
10 


THC 


47 


Therefore,  in  this  example,  the  facility 
exceeds  the  34  ppoi  total  hydrocarbon 
limit. 

The  owners  and  operators  of  the 
hjrpothetical  facility  could  be  expected 
to  conduct  air  dispersion  modeling  to 
obtain  a  site-spedfic  dispersion  factor 


for  inditsion  in  the  equations  for 
cadmium,  chromium,  lead,  mercury,  and 
total  hydrocarbons,  if  air  dispersion 
modeling  were  conducted,  the  owners 
and  operators  would  need  stte'Specifit 
infoiinatiun,  including: 

•  Stack  exit  diameter. 

•  Stack  exit  gas  temperature, 

•  Stack  exit  gas  velocity. 

•  Ad|aceot  building  dimensions, 

•  Characteristics  of  the  area  around 
the  facility  to  detenaine  if  the  urtMn  or 
rural  modeUing  optioa  aboukl  be  used 
and  whether  any  letrain  ieatares  need 
to  be  oonaiderad.  and 

•  kielBoralagical  data  from  a  nearby 
meteorologic  station  or  airport 

With  the  site-specific  values  for  the 
above  parameters,  the  owner  or 
operator  would  use  the  ISCLT  model  to 
obtain  a  site^apedflc  <fiapef8ion  factor  of 
10.10  nicrograns  per  cubic  meter  per 
gram  per  second.  Therefore,  the  total 
hydrocaitxai  6nit  is  re-calcalated  for 
the  site-specific  disipei  sioii  factor  to 
obtain  &4)  ppm  concentration.  The 
hypothetinl  focflity  now  would  meet 
the  total  hydrocarbon  liaiit  because  Ute 
actual  reading  from  tfie  flame  ionization 
detector  oorrectod  to  SO  percent  oxygen 
was  47  ppn. 

The  aite-specffic  dispersion  factor  was 
also  used  to  re-calcalate  the  allowable 
sludge  concentrations  for  the  following 
three  ponitants: 


MtalM 

As- 

numancsl 

ftnMtmg/ 

kg) 

ahidge 

tion(mg/kg) 

CaMum . 

Laaa        

i79 
363.57 
197.01 

»S4 
ZKJ»% 

18204 

Hwse  calcalatkjns  show  ft  at  the 
hypothetical  facihty  would  now  meet  its 
pollutant  limits  for  lead  and  chromium, 
but  not  for  cadmiura.  The  owners  and 
operators  would  be,  therefore,  likeiy  to 
conduct  a  test  of  the  incinerator  to 
determine  the  facility-specific  control 
efBctency  for  cadmiom.  After  peifoimiwg 
the  tests  for  (he  hypotfwtical  fadlity,  the 
average  sUidge-to-atack  emissions 
removal  efficiency  was  found  to  be  7S.0 
percent  for  cadmUioL  The  numerical 
limit  for  cadmiuai  was  then  re- 
calculated, asing  the  actaal  control 
efficiencies  aod  tlw  site  apedfic 
dispersioa  factor  of  M.IO  aucragranis 
per  cubic  meter  per  gram  per  seooad  to 
yield: 


PoMant 

Wa-    ^ 

canoantra- 
1ton(mg/kg) 

Cadmium 

4.«4 

9.54 

This  cakulatioa  iadicated  that  the 
concentration  of  cadmium  in  the  sladge 
was  atill  above  the  re-cakadated 
numerical  liatit  The  owners  or  operators 
would  have  to  take  sane  action  or 
combination  of  actions  to  bring  the 
incinerator  into  oompliaooe.  Aawog  the 
actions  they  oould  ooasider  to  reduce 
the  actual  sludge  ooocentration  would 
be  applying  more  stringent  pretreatmeat 
limits  or 

•  Reatricting  the  feed  to  the 
incinerators  to  lower  the  sludge  feed 
rate  (SF)  in  the  equation: 

•  increasing  tiie  incimaatui  control 
efficiency  by  inshiHing  a  more  efficient 
air  poUotian  coBtral  system,  or 

•  increasing  the  stack  hei^t  tlte 
stack  exit  temperature,  or  die  stacAc  exit 
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velocity  to  reduce  the  value  of  the  site- 
speciflc  dispersion  factor  in  the 
equation. 

If  the  owners  or  operators  decided  to 
upgrade  the  air  pollution  control  system, 
however,  they  would  have  to  retest  the 
incinerator  to  obtain  new  emission 
control  efficiencies. 

If  the  facility  had  encountered 
difficulty  in  meeting  the  total 
hydrocarbon  concentration  limit,  several 
corrective  actions  would  be  possible: 

•  Optimize  the  incinerator  operation 
to  obtain  higher  combustion 
temperatures  and  higher  excess  air  rates 
to  improve  combustion  of  the  organics  in 
sludge; 

•  Reduce  the  sludge  feed  rate  and  the 
fuel  rate  to  lower  the  total  gas  flow  rate; 

•  Install  an  afterburner  to  further 
bum  the  excess  total  hydrocarbons  and 
lower  the  concentration  to  an 
acceptable  level:  or 

•  Increase  the  stack  height,  stack  exit 
temperature,  or  stack  exit  velocity  to 
reduce  the  value  of  the  site-specific 
dispersion  factor. 

Stack  Height  Option 

The  Agency  is  soliciting  comments  on 
whether  to  deny  owners  and  operators 
of  incinerators  an  opportunity  to  raise 
the  height  of  their  stacks,  after  the 
effective  date  of  the  rule,  as  the  means 
of  complying  with  the  numerical  limits 
in  the  rule.  Raising  the  stack  height 
increases  the  amount  of  dispersion, 
thereby  reducing  the  concentration  of 
the  pollutants  that  reach  the  MEI. 
However,  increasing  the  height  of  stacks 
does  not  reduce  the  mass  emissions  of 
the  pollutants.  Therefore,  national 
cancer  incidence  (the  number  of  cancer 
cases  due  to  the  pollutants  being 
emitted)  may  not  change  significantly,  if 
owners  or  operators  choose  to  meet 
these  requirements  by  merely  increasing 
the  height  of  their  stacks. 

Today's  proposed  regulatory  approach 
is  designed  to  limit  the  exposure  of  the 
MEI  to  a  level  that  does  not  exceed  an 
incremental  carcinogenic  risk  of  1 
X  10~*.  The  legislative  history  of  section 
405  of  the  CWA  directs  the  Agency  to 
establish  numerical  limits  that  protect 
the  health  of  individuals  or  populations 
which  are  at  higher  risk  than  the 
population  as  a  whole  (Cong.  Rec. 
S1624,  October  16, 1986).  If.  in  complying 
with  this  risk  level,  all  incinerators  in 
the  regulatory  universe  install  pollution 
control  equipment  (such  as  after-burners 
and  wet  CSPs),  EPA's  analysis  shows 
that,  in  addition  to  protecting  the  MEI, 
reductions  would  incur  in  the  total 
number  of  projected  cancer  cases  (from 
12  to  3)  as  well  as  the  number  of 
projected  adverse  lead  health  effects 
(from  5,800  to  800). 


However,  the  possibility  exists  that,  in 
lieu  of  installing  pollution  control 
equipment  to  meet  the  metal  and 
hydrocarbon  limits,  some  owners  or 
operators  would  only  raise  the  height  of 
their  incinerators'  stacks  to  comply  with 
the  pollutant  limits.  While  such  an 
approach  would  protect  the  MEI  to  the 
Ix  lO'^risk  level,  it  would  not  reduce 
the  projected  number  of  cancer  cases 
(incidence)  nationwide  as  much  as  the 
installation  of  treatment  technology. 
How  much  reduction  could  be  expected 
would  depend  on  the  number  of 
facilities  choosing  to  use  pollution 
control  equipment  rather  than  merely 
increasing  the  height  of  the  stacks.  EPA 
has  no  information  at  this  time 
indicating  whether  some,  all,  or  none  of 
the  facilities  that  cannot  meet  the 
proposed  requirements  would  choose 
stack  height  increases  over  the  use  of  air 
pollution  control  equipment.  Factors 
involved  in  that  local  determination 
include  whether  it  is  structurally 
possible  to  raise  the  height  of  the  stacks, 
comparable  costs,  local  citizen 
concerns,  and  State  and  local 
requirements.  EPA  will  try  to  gather 
more  information  and  requests  technical 
data  and  public  comments  on  the 
environmental  and  human  health 
impacts,  and  the  feasibility  and  relative 
cost,  of  stack  height  increases  versus  the 
installation  and  use  of  pollution  control 
equipment 

In  addition,  the  Agency  invites  public 
comments  on  whether  the  fmal  rule 
should  reflect  an  alternative  approach 
and  be  directed  at  not  only  the  MEI's 
risk,  but  should  also  be  directed  toward 
reducing  the  projected  nationwide 
cancer  incidence  associated  with 
incinerator  emissions.  The  Agency 
further  invites  comments  on  whether 
specifying  compliance  methods  is 
consistent  with  Section  405  of  the  CWA. 

The  Agency  is  concerned  that  refusing 
credit  for  stack  height  increases  puts 
EPA  in  the  anomalous  position  of 
permitting  dispersion  credit  for  existing 
tall  stacks,  while  denying  credit  to 
others  for  stack  height  increases, 
without  any  clear  rationale  for 
distinguishing  the  two  cases. 
Consequently,  the  proposal  allows  for 
the  calculation  of  a  dispersion  factor 
based  on  the  actual  height  of  the  stack. 
However,  the  Agency  invites  comments 
on  the  alternative  of  whether  to  include, 
in  this  and  other  rules,  the  alternative  of 
imposing  a  stack  height  ceiling  of 
approximately  25  meters  for  all 
incinerators  (e.g.,  tall  enough  to  prevent 
down  wash)  for  the  purposes  of 
determining  compliance  with  standards. 

While  dispersion  credit  for  stack 
emissions  is  granted  under  certain 
conditions  under  the  Clean  Air  Act 


(Section  123).  the  extent  of  credit  is 
limited.  The  intent  and  practice  of 
granting  such  credit  has  been  with 
regard  to  criteria  pollutants  (i.e., 
particulates,  ozone,  nitrogen  oxides, 
sulfur  dioxide,  lead,  and  carbon 
monoxide),  not  for  many  of  the 
potentially  toxic  air  pollutants  emitted 
from  sewage  sludge  incinerators, 
municipal  solid  waste  combustors,  and 
hazardous  waste  incinerators. 

Finally,  in  setting  requirements  for 
technology-based  effluent  standards 
under  other  sections  of  the  CWA,  the 
Agency  does  not  allow  the  dilution  of 
pollutants  as  a  means  of  pollution 
control.  EPA  requests  comment  on  the 
basis  of  such  a  prohibition  under 
Section  405. 

Compliance 

The  Agency  projects  that  122  of  194 
incinerator  facilities  will  fail  to  comply 
with  today's  proposed  numerical  limits. 
Some  of  the  facilities  may  meet  the 
numerical  limits  without  additional  air 
pollution  control  devices,  if  owners  or 
operators  can  demonstrate  (e.g.,  by  air 
dispersion  modeling  or  by  a 
performance  test  of  the  incinerators) 
that  dispersion  factors  other  than  those 
in  Table  9  of  the  proposed  rule  or  the 
control  efficiencies  for  metals  other  than 
those  in  Table  10  of  the  proposed  rule 
are  applicable  to  their  facilities. 

Eligible  POTWs  that  comply  with  the 
proposed  requirements  in  this  rule 
would  be  authorized  to  issue  removal 
credits  for  the  compounds  under  S  503.72 
(Tables  11  and  12)  of  the  rale.  In 
addition  to  the  metals  (e.g.,  arsenic, 
beryllium,  cadmium,  chromium,  lead, 
mercury,  and  nickel)  for  which 
numerical  limits  are  proposed  in  this 
part,  removal  credit  authority  would  be 
available  for  metals  that  have  been 
determined  to  pose  no  hazard  (e.g., 
copper,  selenium,  and  zinc)  when 
incinerated.  Removal  credit  authority 
would  also  be  available  for  the  organic 
pollutants  that  are  listed  in  IRIS  (see 
Table  11  in  §  503.72  of  the  proposed 
rale).  The  Agency  is  limiting  removal 
credit  authority  to  organic  pollutants 
listed  in  IRIS  because  the  human  health 
criterion  (weighted  Qi*  value)  for  total 
hydrocarbons  was  based  on  the  existing 
Qi*  values  listed  in  IRIS. 

Section  405(d)(2)(p)  of  the  CWA 
requires  that  compliance  be  as 
expeditious  as  practicable,  but  in  no 
case  later  than  1  year  after  promulgation 
of  the  regulations,  unless  construction  is 
required,  in  which  case  compliance  is  to 
be  within  2  years.  The  Agency  urges  all    . 
sewage  sludge  incinerator  facility 
owners  or  operators  to  evaluate  whether 
their  facilities  would  be  able  to  comply 
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with  the  iMunericsl  Hnrits  inchried  in 
today's  proposal.  While  incinerator 
performance  tests  are  not  required  in 
this  proposal,  a  facility  may  wi^  to 
conduct  a  perfonnance  test  to  develop 
site-specific  data  demansttadng  ftat  it 
complies  witf)  the  requirements  of  the 
regulation.  Based  on  the  Agency's 
experience,  the  time  required  to  plan, 
conduct,  and  eraraate  the  resutts  of 
incinerator  tests  may  extend  bejrond  a 
year.  Therefore,  if  owners  or  upeiatets 
decide  to  test  their  indnerators,  waitiag 
until  final  prooiolgation  of  Ma  nrfe 
before  starting  to  plan  a  perfonnance 
test  may  not  allow  sofRdent  time  to 
demonstrate  compliance. 

Incineration — Management  Practices 
(§503.64) 

Combustion  Zone  Temperature 

Today's  proposal  specifies  that 
incinerators  not  exceed  a  temperature  d 
898  degrees  Celsius  (1.650  degrees 
Fahrenheit)  in  the  combustion  aooe.  This 
value  would  apply  unless  the  owners  or 
operators  conducted  a  performance  test 
of  the  incinerator,  in  which  case  the 
temperature  recorded  during  the  test 
would  apply.  The  temperature  proposed 
is  based  on  EPA-sponsored  sewage 
sludge  incinerator  tests  and  data  Erom 
the  tests  of  other  sewage  sludge 
incinerators.  These  data  are  iacluded  in 
the  'Technical  Support  Document: 
Incineration  of  Sewage  Sludge** 
(Reference  number  56). 

There  is  considerable  evidence  that 
the  emission  of  metals  mcreases  when 
temperatures  exceed  those  designed  for 
the  incinerator.  Evaluation  of  the 
incinerator  tests  discussed  earTier 
indicate  that,  for  several  metals,  the 
control  efficiencies  of  the  incinerators 
and  air  pollution  control  systems 
decrease  as  the  combustion  zone 
temperature  increases.  The  relationship 
between  combustion  xone  temperature 
and  control  efficiency  is  partioilarly 
significant  for  lead,  arsenic,  and 
cadmium.  Therefore,  EPA  is  proposing  a 
limit  on  the  maximum  temperature  ia 
the  combustion  zone  of  sludge 
incinerators  to  control  metal  emission 
levels. 

Oxygeo  Coatent  of  the  Exit  Gas 

Today's  proposal  specifies  ^at  the 
oxygen  content  of  the  exit  gas.  is  not  to 
exceed  12  percent  (dry  basis)  for 
multiple  hearth  incinerators,  7  percent 
(dry  basts)  for  fluidized  bed 
incinerators,  9  percent  (dry  basis)  for 
electric  incinerators,  and  12  percent  (dry 
basis)  for  rotary  Idln  incineratars.  lltese 
values  would  apply  unless  the  owners  or 
operators  conducted  a  performance  test 
of  the  incinerator.  If  a  performance  test 


of  an  indnerator  is  conducted,  the 
values  recorded  during  the  test  would 
apply. 

The  Agency  is  proposing  to  limit  the 
oxygen  content  of  the  exit  gas  because 
too  much  excess  air  causes  an  increase 
in  the  totri  amount  of  suspended 
particulates  in  the  exhaust  gas.  Twelve 
percent  oxygen,  on  a  dry  gas  basis, 
corresiponds  to  an  excess  air  (oxjrgen) 
level  trf  approximately  190  percent  flie 
12  percent  (dry  basis)  oxygen  limit  for 
multiple  heailh  incinerators  is  based  on 
generally  accepted  design  and  operating 
principles  for  ftis  type  of  incinerator 
(Reference  numbers  82  and  35).  In 
addition,  resohs  from  fttt  four  sludge 
incinerator  tests  imficate  that  lead 
emissions  from  multiple  hearth 
fumances  become  excessive  at  excess 
air  rates  over  190  percent  tl2  percent 
oxygen).  Seven  percent  oxygen,  on  a  dry 
gas  basis,  for  fluidized  bed  incinerators 
corresptmds  to  approximately  90  percent 
excess  air.  Operating  experience 
indicates  that  tins  Bmit  is  typical  for 
fluidized  bed  liitiueiatois  (Reference 
numbers  35  and  0^.  Bectric  fomaces 
are  to  be  controlled  to  a  maximum 
oxygen  Hmlt  of  4  percent,  on  a  diy  gas 
basis.  This  Bmit  corresponds  to  an 
excess  air  rate  of  appro xiiuately  70 
percent  a  vahie  <hat  was  obtained  from 
the  design  and  operating  experience  of  a 
maiiufautuiei  of  an  electric  furnace 
(Reference  number  67). 

No  information  on  ne  appropriate 
excess  air  level  for  rotary  kiln 
incinerators  was  availaUe  to  the 
Agency.  Therefore,  the  12  percent 
oxygen  timit  established  for  multiple 
hearth  furnaces  is  proposed  for  any 
rotary  kiln  indnerators  burning  sewage 
sludge. 

EPA  is  seeking  conmients  on  whedier 
values  specified  for  die  combustion  zone 
temperature  and  the  oxygen  content  of 
the  exit  gases  are  reasonable  for  sludge 
incinerators.  The  Agency  is  sdidting 
data  from  tests  'diat  may  support  or 
question  the  proposed  values. 

Air  Pollution  Control  Systexu 

EPA  is  not  reqwring  diat  ^  air 
pollution  control  systems  for  sewage 
sludge  indnerators  maintain  a  specific 
minimum  pressure  drop.  Rather,  EPA  is 
requiring  that  owners  or  operators 
instafl  the  appropriate  air  pollution 
control  systems  and  htstnuneutation 
and  that  dte  equipment  be  operated  to 
maintain  the  numerical  Hunts  for  metals 
that  EPA  is  proposing  today. 

Most  sewage  sludge  indnerators  have 
wet  scrubbers.  The  ma^  variable 
anecting  particulate  emissions  from 
sewage  sludge  incinerators  is  the 
operating  pressure  drop  of  wet 
scrubbers.  Particulate  emission  rates 


also  are  affected  by  the  design  of  the 
incinerator,  the  type  and  design  of  the 
control  device  useid.  the  characteristics 
of  the  sludge  thai  is  indnerated,  and  the 
method  of  operation  of  the  iociaerators 
and  control  devices. 

The  particulate  removal  el&cieocy  of 
a  given  wet  acnibber  increases  as  the 
pressure  drop  of  the  SGndiber  increases. 
Fn'fP^"  of  particulates  and  metak  will 
increase  as  the  presaaw  drop  is 
decreased  far  a  given  incineratof  and  a 
given  scrubber.  I¥oper  operalion  and 
maiatenance  of  eniaaion  ooalral  devices 
is  a  key  factor  in  BiaiBiaag  partndate 
emissions  from  sewage  sludge 
inciarratora.  However,  the  appro|iriate 
operatiag  parameters  are  iadaeratra*- 
specific  andcaaoet  be  geaerakzed  oa  a 
natioawide  ham.  Therefore,  EPA  is  ncA 
requiring  that  a  spwriBr  arininwm 
pressure  drop  be  maintained,  instead, 
owners  or  operaton  anat  iastall  the 
appropriate  air  polhitioa  control  systems 
and  instrnmentatien  and  must  op«rate 
the  equipment  to  meet  the  numerical 
limits  for  metals  that  EPA  is  proposing 
today. 

Other  Management  n«ctioes 
Conaideced 

EPA  also  considered  specifying 
minimum  combustion  zone  and  exit 
temperatares  for  combustion  gases  from 
sludge  incinerators  to  ensure  adequate 
destruction  of  organic  poAutants.  This 
requirement  woidd  have  been 
appropriate  ff  the  Agency  had  proposed 
setting  concentrations  for  specific 
organic  poHutents  with  an  assumed  DRE 
for  the  organic  poihitants.  However, 
since  the  Agency  has  decided  to  propose 
the  continuous  monitoring  of  total 
hydrocarbons  to  measure  compliance, 
specifying  mininnun  combustion  system 
temperatures  is  not  required.  As  a 
consequence  of  requiring  all  sewage 
sludge  incinerators  to  meet  a  total 
hydrocarbon  emission  concentration, 
minimum  combustion  temperatures  will 
have  to  be  maintained  for  adequate 
organic  destruction. 

The  Agency  also  considered 
specifying  minimum  excess  air  rates  to 
ensure  adequate  destruction  of  organic 
pollutanto.  A  minianini  level  of  excess 
air  (oxygen)  is  required  in  an  incineralor 
to  obtain  comjriete  combustion  of 
organic  compounds.  This  minimum 
requirement  is  different  for  the  various 
indnerators  used  for  the  incineration  of 
sewage  sludge.  Multiple  hearth 
incinerators  usually  require  higher  levels 
of  excess  air  to  destroy  organic 
compounds  than  Duidized  bed  and 
electric  indnerators.  However,  because 
the  Agency  is  proposing  that  owners 
and  operators  continuously  monitor  for 
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total  hydrocarbons  in  the  exhaust  gaset, 
sludge  incinerators  will  need  to  provide 
sufTicient  excess  air  to  achieve  adeqaale 
organic  pollutant  destniction  to  meet  the 
total  hydrocarbon  limits. 

The  proposed  rule  does  not  specify 
any  special  requirements  for  scrubber 
water,  which  is  usually  treated  to  reduce 
its  solids  content  Fly  ash  residue 
produced  daring  scruibber  water 
treatment  is  de-watered  and  disposed  of 
with  the  indnerator  bottom  ash.  After 
solids  are  removed,  treated  scnd>ber 
water  effluent  is  generally  recyded  back 
to  the  wastewater  treatment  plant 
influent  Scrubber  water  effhieat  is 
treated  along  with  the  wastewaters, 
and.  when  diaokaised.  must  meet  the 
facaity's  effluent  ttmite.  Therefore,  the 
scrubber  water  shouU  net  pose  risks  to 
human  healdi  or  the  environmeaL 

Monitoring,  Record  Keeping,  and 
Reports  (^  SOOSl  and  503.06) 

Owners  and  operators  of  newage 
sludge  incinerators  are  to  measure  the 
concentrations  of  arsenic,  beryllium, 
cadmium,  chranuum.  lead,  mercury,  and 
nickel  in  accordance  with  the 
frequencies  established  for  the 
treatment  work  and  writh  the  sanqiiiog 
and  analysis  procedures  in  {  503.81.  In 
addition,  owners  and  operators  must 
continuously  monitor  the  total 
hydrocarbon  concentration  in  the 
indnerator  stack  gases,  the  rate  at 
which  sewage  sludge  is  fed  to  an 
incinerakir,  the  coiabustion  temperature 
in  the  incinerator,  the  oxygen  content  of 
the  exit  gas.  and  the  pressure  diop 
across  the  air  pollution  coatrol  system,  if 
applicable.  The  Agency's  rationale  for 
these  requirements  was  explained 
earlier  in  the  discussion  of  the 
requirements  for  sewage  sludge 
incinerators. 

The  records  to  be  kept  are  those  of  the 
parameters  to  be  monitored  as  well  as 
the  results  of  any  site-spedfic  air 
mod^ng  or  performance  tests 
conducted.  These  records  are  to  be  kept 
for  5  years,  the  period  of  time  spedfied 
in  the  State  program  management 
regulations  (see  40  CFR  Part  501). 
Reports  are  to  be  submitted  whenever 
one  of  the  following  occurs: 

•  The  combustion  temperature  in  the 
incinerator  remains  outside  the 
allowable  range  for  15  minutes  or 
longer 

•  The  oxygen  content  of  the  exit  gas 
from  the  incinerator  stack  remains 
outside  the  allowable  range  for  15 
minutes  or  longer: 

•  The  pressure  drop  across  the  air 
pollution  control  device  exceeds  the 
allowable  drop  for  longer  than  one  hour, 
if  applicable. 


The  time  periods  spedfied  ate  those 
required  in  amendments  to  the  NSPS  for 
sewage  sludge  incineratioos.  The 
rationale  for  the  time  periods  may  be 
found  in  53  FS  39412  (Odober  6. 1S«8). 

In  addition  to  the  requirements 
mentioned  above,  reports  are  to  be 
submitted  at  the  frequendes  specified  in 
S  503.81(c)  for  the  total  hydrecmbon 
concentration  in  the  stack  gases  dike 
indnerator  and  for  the  sewage  sludge 
feed  rate. 

Removal  Crents  (Subpart  H) 

Pollutant-contaminated  industrial 
wastewater  that  is  discharged  to 
POTWs  can  inhibit  or  upset  POTW 
treatment  systems  and  pass  through  the 
facility  to  surface  waters  or  into  the 
sludge  generated  by  these  facilities.  To 
prevent  this  interference,  pass  through, 
and  sludge  contamination.  Cai^gress 
directed  EPA  to  establish  national 
pretreatment  standards  for  industrial 
dischaiges  into  POTWs  (see  section 
307(b)(lJ  of  the  CWA,  33  US-C 
1317(b)(1)).  These  pretreatment 
standards  hmlt  the  amount  of  a 
pollutant  that  plants  in  an  indusMal 
category  may  dischaige  into  a  POTW. 
However,  to  avoid  redundancy  in 
treatment  capacify.  the  Ad  authorized 
the  POTW  to  revise  a  categorical 
pretreatment  standard  for  an  industrial 
user  by  adjusting  the  amount  of  a 
pollutant  the  plant  maydiscbai^  to  the 
POTW.  The  revision  in  the  categorical 
pretreatment  standard  is  based  on  the 
percentage  of  the  pollutant  removed  by 
the  POTW.  A  "removal  credit"  is  the 
difference  between  the  categorical 
pretreatment  standard  and  the  revised 
pretreatment  standard.  A  removal  credit 
allows  the  POTW's  industrial  user  to 
discharge  greater  quantities  of  a 
particular  pollutant  than  would 
otherwise  be  allowed  by  the  categorical 
pretreatment  stendard.  The  CWA 
authorizes  these  revisions  in  the 
categorical  pretreatment  standards 
provided  that  certain  criteria  are  met 
Among  these  criteria  is  a  requironent 
that  tl^  increased  discharge  to  the 
POTW  by  the  industrial  user  does  not 
cause  a  deterioration  in  sludge  qualify 
or  interfere  with  sludge  use  or  disposal 

In  1984.  EPA  issued  rules 
implementing  the  pretreatment  removal 
credits  provision  (40  CFR  403.7). 
However,  in  a  1986  response  to  a 
challenge  by  the  Natural  Resources 
Defense  Coundi,  the  United  States 
Court  of  Appeals  for  the  Third  Circuit 
found  the  regulation  invaUd  (Natural 
Resources  Defense  Council,  Inc.  v.  U.S. 
Environmental  Protection  Agency,  790 
F.2d  289,  3d  Cir.,  1986).  EPA  has  now 
amended  the  regulations  to  respond  to 
all  but  one  of  the  Third  Circuit's  four 


holdings  (S2  FR  42434.  November  S. 
1987).  Its  fourth  holding  was  that  EPA 
may  not  authorize  POTW's  to  grant 
removal  credits  to  their  industrial  users 
until  EPA  promulgates  the 
comprehensive  regulation  required  by 
section  48S(d).  Tlius.  upon  promulgation 
of  regulation  that  is  proposed  today. 
POTWs  that  manage  their  sludge  by  the 
use  or  disposal  awthods  covered  in  the 
proposed  mie  (land  application, 
distribution  and  marketing,  disposal  in 
monofills  and  on  surface  disposal  sites, 
and  iadneratioB)  may  apply  to  EPA  for 
removal  credit  authority.  EPA  may  grant 
such  authority  to  any  POTW  tliat 
complies  with  the  procedural  and 
substantive  requirements  of  the  removal 
credits  regulation  and  this  part. 
Moreover.  EPA  may  grant  such  authority 
to  any  POTW  that  disposes  of  its 
sewage  sledge  in  a  MSWLF  in 
compliance  with  40  CFR  Part  2SS. 

EPA's  removal  credit  regulation  (40 
CFR  408.7)  provides  that  subjed  to  the 
conditioits  of  the  regulation,  any  POTW 
receiving  wastewater  from  an  industrial 
user  to  which  a  categorical  pretreatment 
standard  applies,  at  its  discretion,  may 
grant  a  remo\'al  credit  to  reflect  removal 
of  pollutants  spedfied  in  the  categorical 
pretreatment  standard  by  the  POTW.  A 
POTW  is  authorized  to  grant  a  removal 
credit  if  five  conditions  are  met.  First 
the  POTW  must  receive  authorization  to 
grant  removal  credits  from  EPA  or  the 
authorized  approval  authority  in  an 
NPDES  State  with  an  approved  State 
pretreatment  program.  Next  the  POTW 
must  demonstrate  and  continue  to 
achieve  consistent  removal  of 
pollutants.  Third,  the  POTW  must  have 
an  approved  pretreatment  program. 
Fourth,  the  granting  of  a  removal  credit 
must  not  cause  the  POTW  to  violate 
local.  State,  or  Federal  sludge 
requirements  for  the  sludge  management 
method  chosen  by  the  POTW.  Finally, 
granting  removal  credits  must  not  cause 
a  POTW  to  violate  its  NPDES  permit 
conditions  or  limitetions  (40  CFR 
4037(a)(3)). 

Pollutants  for  Which  Removal  Credits 
May  Be  Authorized  (§  503. 72) 

Provided  a  POTW  complies  with  all 
other  applicable  requirements,  removal 
credits  would  be  available  for  the 
pollutants  listed  below. 

The  65  Pollutants  Regulated  in  One  or 
More  Use  or  Disposal  Methods 

If  a  POTW  uses  or  disposes  of  its 
sludge  through  one  of  the  methods  for 
whidi  standards  are  developed  in 
today's  proposal  and  meets  the 
numerical  limits  and  management 
practices  for  that  use  or  disposal 
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method,  the  POTW  would  then  be 
authoriaed  to  grant  a  removal  credit  for 
the  pollutants  regulated  in  the  practice 
employed  by  the  POTW. 

Many  facilities  jnay  usetme  or  more 
toefhbds  for  di^osing  of  their  seWage 
sKidge.  EPA  has  concluded  that  certain 
pollutants  may  pose  a  greater  threat  to 
human  health  and  the  environment  in 
particular  use  of  disposal  methods.  For 
POTWs  using  one  or  more  use  or 
disposal  methods,  removal  credits 
would  only  be  available  if  the 
concentration  of  the  pollutants  do  not 
exceed  the  lowest  concentration  for  the 
use  or  disposal  miethod  employed  try  the 
POTW. 

The  17  Pollutants  Which  EPA  Examined 
Without  Establishing  Numerical  Limits 

Removal  credits  would  also  be 
available  for  17  pollutants  in  one  or 
more  use  or  disposal  methods  because, 
at  the  highest  concentrations  shown,  the 
pollutant  did  not  pose  an  unreasonable 
risk.  When  a  POTW  uses  or  disposes  of 
its  sludge  throi^  one  of  the  methods  for 
which  a  pollutant  was  evaulated  for 
adverse  effect  in  accordance  with  the 
requirements  of  this  part,  a  removal 
credit  would  be  authorized  for  that 

-  pollutant  However,  a  removal  credit 
would  only  be  available  so  long  as  the 

,  concentration  of  the  pollutant  in  the 
POTWs  sludge  did  not  exceed  the 
numbers  evaluated  by  EPA  for  adverse 
effects.  These  values  are  included  on 
Table  12  in  f  503-72  of  the  proposed  rule. 
In  most  cases,  these  concentrations 
represent  the  very  highest  values,  in 
excess  of  expected  current  sludge 
quality  levels.  EPA  solicits  comment  on 
the  appropriateness  of  the  capping 
concentrations  of  these  pollutants  for 
die  purpose  of  removal  credits.  EPA  also 
solicits  data  concerning  concentration  of 
these  pollutants  in  slu<]^. 

PoUutanto  Disposed  of  in  MSWLFs 

A  POTW  that  disposes  of  its  sewage 
sludge  in  a  MSWLF  and  meets  the 
'  requirements  of  40  CFR  Part  258  would 
be  eligible  to  issue  removal  credits  for 
the  pollutants  in  its  sludge.  EPA  has 
made  the  determination  that  the 
requirements  in  40  CFR  Part  258  are 
adequate  to  protect  human  health  and 
the  environment  from  any  reasonably 
anticipated  adverse  effects  of  each 
pollutant. 

Some  POTWs  may  employ  other  use 
or  disposal  methods  in  combination  with 
disposal  in  a  MSWLF.  Under  those 
circumstances,  EPA  is  considering 
limiting  removal  credits  to  those 
pollutants  for  which  specific  numerical 
limits  have  been  established  in  order  to 
encourage  the  maximum  beneficial 
reuse  of  sewage  sludge.  The  Agency 


remains  concerned  that  sudi  an 
approach  may  have  the  opposite  effect. 
It  may  encourage  POTWs  to  dinponH  6f ' 
alKheirdddge  in  landfUls.  catber  than 
usiag  some  (rf  their  sludge  in  a  beneficial 
manner.  The  Agency  solicits  comment 
on  this  concern. 

Hazardous  Sludge 

EPA  has  also  determined  that 
corairiiance  with  the  reqtriremeats  in  40 
CFR  Parts  261  through  268  (promulgated 
under  Subdda  C  of  RCRA)  when 
disposing  of  hazfudous  sludge  will 
constitute  compliance  with  Section  405 
of  the  CWA.  Thus,  diis  type  of  sludge 
disposal  will  be  a  regulated  disposal 
method  under  the  comprehensive 
section  405  system.  It  could  be  argued 
that  hazardous  concentrations  of 
pollutants  disposed  of  under  RCRA 
SubtiUe  C  by  definition,  do  not  interfere 
with  sludge  use  and  disposal  and. 
therefore,  removal  credits  should  be 
available  for  such  pollutants.  However, 
in  the  case  of  pollutant  concentrations 
which  result  in  a  hazardous  sludge, 
allowing  industrial  users  to  obtain 
removalcredits  for  such  pollutants 
would  be  inconsistent  with  statutory 
objections  of  improving  sludge  quality 
and  encouraging  benencial  reuses.  The 
availability  of  removal  credits  would 
permit  the  industrial  user  to  reduce  its 
level  or  treatment,  shifting  the  removal 
burden  to  the  POTW  and  ensuring  that 
the  sludge  was  unavailable  for  a 
beneficial  use.  EPA  does  not  intend  that 
its  comprehensive  sludge  management 
program  and  the  availability  of  removal 
credits  encourage  any  increase  in  the 
generation  of  highly  contaminated 
sludge. 

PbenoHc  Conpoands 

EPA  is  also  requesting  comment  on 
another  issue.  Certain  phenolic 
compounds  (e.g.,  parent  phenol)  are 
regulated  for  a  number  of  different  use 
and  (fisposal  methods  but  are 
determined  not  to  represent  a  threat  to 
human  health  and  the  environment  for 
otber  methods.  Consequently,  removal 
credits  would  be  available  for  those 
poUutants.  The  Agency  notes  that  its 
pretreatment  standarda  regidated  4AAP, 
an  indicator  for  parent  phenol  and 
certain  other  phenoHc  compounds.  The 
Agency  is  considering  whether  or  not 
removal  credits  should  be  available  for 
the  family  of  compounds  represented  by 
4AAP.  Only  the  parent  phenol  and 
certain  other  phenolic  compounds  were 
the  subject  of  an  environmental 
assessment.  EPA  believes  that  removal 
credits  should  be  available  only  for  that 
portion  of  4AAP  that  measures  the 
specific  compounds  which  were  subject 
to  an  environmental  assessment.  The 


Agency  requests  information  on  whether 
4AAP  wi)t«eiMfsteAtly  reflect  th«  leweb 
of  the  xUSarant  phenoUc  compounds 
present  in  the  wastewater. 

Monitoring.  Record  Keeping,  and 
Reports  (Subpart  I) 

Purpose  (§303.80) 

-    This  subpart  contains  the  minimum 
monitoring,  record  keeping,  and 
reporting  requirements  necessary  to         . 
ensure  that  treatment  works,  users,  and 
disposers  comply  with  the  requirements 
of  the  rule.  The  Agency  is  requesting 
public  comment  on  the  apprcqiMiateness 
of  placing  these  requirements  with  the 
Part  503  technical  standards.  As  an 
alternative,  the  Agency  is  considering 
the  consolidation  of  the  record  keeping 
and  reporting  requirements  in  today's 
proposal  with  the  State  program 
management  requirements  (40  CFR  Part 
501)  and  with  the  NPDES  permitting 
requirements  (40  CFR  Parts  122  through 
124).  Such  an  approach  would 
consolidate  requirements  that  are 
primarily  administrative.  However,  the 
argument  can  also  be  made  that  along 
with  the  monitoring  requirements, 
record  keeping  and  reporting 
requirements  are  an  integral  part  of  the 
technical  standards. 

The  Agency  is  proposing  that 
treatment  works  monitor  a 
representative  sample  of  their  sewage 
sludge  for  two  classes  of  poUutants.  The 
first  class  entails  pollutants  with 
specific  numerical  limits  for  the  use  or 
disposal  method  employed  by  the 
treatment  work  (i.e.,  25  pollutants  for  the 
land  application  of  sewage  sludge.  22 
pollutants  for  the  distribution  and 
marketing  of  sewage  sludge.  18 
pollutants  for  the  disposal  of  sewage 
sludge  in  monofills  and  on  surface 
disposal  sites,  and  seven  pollutants  for 
the  incineration  of  sewage  sludge).  The 
second  class  contains  those  pollutants 
listed  on  Table  12  of  \  503.72,  i.e.,  those 
pollutants  for  which  the  POTW  may 
grant  a  removal  credit 

Monitoring  fi«quency  is  based  on  the 
wastewater  flow  of  the  facility. 
Facilities  that  have  a  wastewater  flow 
of  less  than  one  miUion  gallons  per  day 
(mgd)  would  monitor  once  a  year.  Those 
with  a  wastewater  flow  of  1  to  10  mgd 
would  monitor  quarteriy.  Those  with  a 
wastewater  flow  over  10  mgd  would 
monitor  monthly.  The  Agency  is 
considering  alternatives  such  as 
monthly  monitoring  the  first  year  and 
then  specifying  alternative  fi«quencies 
in  a  treatment  woik's  permit  beised  on 
the  variability  of  the  first-year's 
monitoring  results.  Sludge  with  pollutant 
concentrations  that  constantiy  fluctuate 
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ws<dd  be  monitored  more  frequently 
than  rivdge  widi  uniform  poHwtant 
concentrations.  Another  approedi  that 
die  Agency  is  considering,  is  to  specify 
monitoring  frequencies  based  on  the 
industrid  flew  into  the  facility. 

Permitthig  authorities  may  impose 
more  oenprehensive  and  more  frvquent 
monitaring  requirements  diaa  thoee  in 
today's  proposal.  Npdiing  in  this  subpart 
precludes  the  eetaMishnent  ol  more 
stringent  requirements.  The  Agency 
encourages  permitting  audiorities  to 
recommend  akemative  monitoring  and 
reporting  frequencies  as  part  of  their 
comments  on  today's  prepesaL 

The  discussion  indeded  in  tins 
section  of  the  preamble  is  limited  to  the 
general  requirements  that  are  applicable 
to  treatment  works,  irrespective  of  die 
method  by  wludi  they  use  or  dispose  of 
their  sewage  sludge.  Monitoring, 
recordiog  keeping,  ami  rqiorting 
requirements  that  are  spe<^k  to  a 
particular  method  were  discassed  in 
coanectioa  with  that  method. 

General  (6,303. 81) 

Sarai^ng  Protocols 

EPA  is  pnqiosing  that  treiTtment 
worics  collect  and  analyze  their  sewage 
sludge  samples  in  accordance  with 
"Sampling  Procedures  and  Protocols  for 
the  National  Sewage  Sludge  Survey," 
EPA,  Office  of  Water  Regulations  and 
Standards,  March  1988  (Reference 
number  55).  The  sampling  procedures 
and  protocols  inchided  in  this  document 
were  compiled  specifically  for  the 
National  Sewage  Sludge  Survey 
described  elsewhere  in  this  preamble. 
The  procedures  are  specific  to  sewage 
sludge  and  descrOie  die  type  of 
representative  samples  to  be  collected, 
sample  locations,  sample  collection 
procedures,  equipment  to  be  used, 
procedures  for  handling  liquid  and  solid 
samples,  and  procedures  for  sample 
hancfling  and  preservation. 

Prior  to  the  Survey,  these  procedures 
were  extensively  reviewed  within  the 
Agency  and  by  die  Association  of 
Metropolitan  Sewerage  Agencies, 
Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators. 
Chicago  Metropolitan  Sanitary  District 
and  the  Iowa  Department  of  Natural 
Resources.  In  conducting  the  Survey. 
EPA  has  found  that  the  procedures 
worked  well  trreq>ective  of  the  size  and 
complexity  of  die  plant,  sampled.  EPA 
believes  that  these  standard  procedures 
will  improve  the  quality  and  consistency 
of  data  and  ensure  the  integrity  of 
samples  collected  (Hior  to  analysis. 

These  procedures  are  also  found  in 
Chapter  2  of  "POTW  Sludge  Sampling 
and  Analysis  Guidance  Document" 


(Reference  number  87).  This  document 
includes  odier  relevant  iidormation  that 
POTWs  may  find  helpfid. 

Analytical  Mediods 

itie  pTCTerreu  analytical  tnefbods  for 
detemrining  the  concentration  of  organic 
and  inorganic  compounds  in  sewage 
sludge  and  for  the  determining  the 
fraction  of  total,  dissolved,  and 
suspended  solids  in  sewage  shidge  are 
listed  in  "Analytical  Mediods  for  the 
National  Sewage  Sludge  Surrey."  Office 
of  Water,  Samfde  Control  Center.  March 
1088  (Reference  number  51).  These 
proo^wes  are  also  found  in  Chapter  3 
of  "POTW  Sludge  Sampling  and 
Analysis  Gwdanoe  Docoraent" 
(RefCTence  number  87). 

Methods  1624  and  1625  are  isotope 
dilution,  gas  chroraatograpby-mass 
specbtMBetry  (GC/MS)  methods  for 
analyang  volatile  and  serai-volalile 
organic  pellatants  amenable  to  GC/MS. 
Isotope  dilution  uses  a  stable, 
isotopically  labeled  analog  as  an 
internal  standard  for  the  analysis  cH  a 
compound.  As  m  ahemative  to  Methods 
1624  and  1625,  S>A  listo  Mediods  624 
and  625  found  in  40  CFR  Part  136. 
However,  Methods  <I24  and  6K  do  not 
have  the  same  predsion  and  accuracy 
as  do  Methods  1624  and  1625.  Mediods 
624  and  625  can  not  diatingnish  between 
simflar  compounds  in  a  sludge  matrix 
Therefore,  die  Agency  is  soliciting 
pubhc  comment  on  ifidiether  it  should 
limit  aoceptoble  methods  to  1624  and 
1625. 

Method  1616,  used  for  pesticides,  is 
imdergoing  further  validation  as  part  of 
the  National  Sewc^  Sludge  Survey. 
EPA  requests  laboratories  diet  have 
used  Method  1616  to  provide  the  Agency 
tvith  an  evaluation  of  the  method  in 
conjunction  with  their  comments  on 
today's  proposal.  Any  changes  in 
Method  1618  will  be  published  in  the 
"Federal  Register"  as  part  of  the  Notice 
on  the  results  of  the  National  Sewage 
Sludge  Survey. 

The  methods  for  analyzing  inorganic 
pollutants  in  "Analytical  Methods  for 
the  National  Sewage  Sludge  Survey"  are 
fully  validated  methods  and  were 
compiled  from: 

•  "Methods  for  Chemical  Analysis  of 
Water  and  Wastes,"  EPA,  Cincinnati. 
OH,  March  1983  (EPA-600/4-79-020). 
carrently  available  from  National 
Technical  Information  Service. 
Springfield,  VA  22161  (PB84-128677); 
and 

•  'Test  Mediods  for  Evahiatiag  Solid 
Waste. "  EPA.  Wellington.  DC. 
November  1986  (SW-846),  currently 
available  from  die  Snperintendeat  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC.  20402. 


Hie  methods  for  analyzing  pathogenic 
bacteria,  animal  viruses,  fecal  coliform. 
fecal  streptococci,  protozoa,  hebninth 
ova.  volatile  solids,  volatile  suspended 
solids,  and  SOUR  were  descrdied  in  the 
discussion  of  the  pathogea  and  vector 
attraction  reduction  requirements.  The 
equation  for  caloolating  dw  percent 
volatile  striids  redaction  was  abo 
oescciueu  in  that  subpart  of  this  part  of 
the  preamble. 

The  Agency  is  seeking  puUic 
comment  on  the  proposed  methods  for 
measuriag  the  panuneteis  indaded  in 
today's  proposal  AHeraative  methods 
wUl  be  carefully  evaluated  and  may  be 
included  in  die  final  rtde. 

PART  X:  IMPLEMENTAIION  OF 
46  CFR  PART  509 

Clean  Water  Ad 

The  1967  amendments  to  die  Clean 
Water  Act  (CWA)  included  significant 
changes  to  section  405  of  the  CWA  widi 
regard  to  the  implementation  of  die 
technical  standards  for  the  use  and 
disposal  of  sewage  shidge.  Prior  to  the 
1987  amendments,  the  CWA  required 
that  Q>A  develop  standards  for  the  use 
and  disposal  of  sewage  sludge,  but  did 
not  spedfy  whedier  the  standards  were 
to  be  imfrfemented  throu^  permits  and. 
if  so.  under  what  authority. 
Traditionally,  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
jurisdiction  arises  when  there  is  a 
discharge  of  pollutants  to  navigable 
waters  from  a  point  source.  Thus,  there 
was  some  question  about  the 
apphcabih^  of  NPDES  permits  to 
regulate  sewage  sludge  disposal  that  did 
not  involve  discharges  to  navigable 
waters.  Likewise,  other  permits  either 
are  media-specific  (e.g..  permits  issued 
under  the  dean  Air  Act)  or  regulate 
particular  substances  or  methods  of 
disposal  (e.g.,  Subtitie  D  of  the  Resource 
Conservation  and  Recovery  Act — 
RCRA).  Hierefore.  they  were  also  ill- 
equipped  to  comprehensively  regulate 
across  ail  media  the  use  and  disposal  of 
sewage  sludge. 

The  1987  amendments  establish  a 
program  with  the  objective  of  protecting 
public  health  and  the  environment  from 
the  adverse  effects  of  pollutants  in 
sewage  sludge.  This  is  to  be 
accomplished  by  devrioping  tedmical 
standards  that  establish  poUutanl  Inaits 
and  management  practices  for  each  use 
and  disposal  method  and  implementing 
these  stemdards  through  permits.  The 
1987  amendments  make  it  plain  that  die 
technical  standards  are  to  be 
implemented  through  NPDES  permits, 
unless  the  standards  are  incluided  in  a 
permit  issued  either  under  one  of  the 
listed  Federal  programs  or  by  an 
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approved  State  sludge  program.  Section 
40S(n(1)>  as  amended,  provides: 

Through  Section  402  Permits. — Any  permit 
iMU«d  under  section  402  of  this  Act  to  a 
publicly  owned  treatment  works  or  any  other 
treatment  woriis  treating  domestic  sewage 
shall  include  requirements  for  the  use  and 
diapoaal  of  sludge  that  implement  the 
regulatiana  estabbahed  pursuant  to 
subaection  (d)  of  this  section,  unless  such 
requirementa  have  been  included  in  a  permit 
iaraed  under  the  appropriate  provisions  of 
subtitle  C  of  the  Solid  Waste  Dispoaai  Act. 
part  C  of  the  Safe  Drinktag  Water  Act  the 
Marine  Protectioii.  Research,  and  Sanctuaries 
Act  of  1872.  or  the  Clean  Air  Act.  or  under 
State  permit  programa  approved  by  the 
Adminiatmtor.  where  tlw  Administrator 
determines  that  such  programa  aaaure 
compUanca  with  any  applicable  requirements 
of  this  section  *  *  *. 

Thus  the  Act  provides  authority  to 
implement  the  standards  through 
NPDES  permits  where  the  standards  are 
not  included  in  a  Clean  Air  Act  permit  a 
RCRA  subtitle  C  permit  a  Marine 
Protection,  Sanctuaries,  and  Research 
Act  permit  an  Underground  Injection 
Control  permit  under  the  Safe  Drinking 
Water  Act  or  an  approved  Stats 
program  permit.  It  is  clear  that  permit 
coverage  among  the  programs  is  to  be 
complementary,  not  di4>Ucative. 
However,  it  is  also  clear  that  permit 
coverage  of  publicly  owned  treatment 
works  (POTWs)  and  other  treatment 
works  is  to  be  comprehensive  and  that 
no  facilities  are  to  go  unpennitted 
because  they  fall  outside  the  traditional 
jurisdiction  of  media-specific  programs. 
If  the  POTW  or  other  treatment  work 
treating  domestic  sewage  does  not  have 
an  NPraS  permit  or  any  of  the  other 
permits  listed  in  section  405(f)(1).  the 
CWA  authorizes  the  issuance  of  a 
permit  solely  to  implement  the  sludge 
standards  (see  CWA  section  405(f)(2)). 

In  addition  to  the  requirement  that  the 
standards  be  implemented  through 
permits,  the  other  important  provision  of 
section  405(0(1)  allows  a  State  to  issue 
permits  to  implement  the  technical 
standards  where  the  State  permit 
program  has  been  approved  by  the 
Administrator.  The  Administrator  may 
approve  State  programs  that  he  finds 
«vill  assure  compliance  with  the 
requirements  of  section  405. 

RegulatkuM  For  loipienMDtatioa  Of  The 
Tadinkal  Standards  And  For  State 
Prolan  Approve! 

EPA  proposed  State  sludge 
management  program  regulations  that 
appeared  in  the  Federal  Register  on 
February  4, 1966  (51  FR  4458).  These 
regulations  set  forth  minimum  program 
requirements  and  procedures  for  States 
to  obtain  approval  of  their  sludge 
management  programs.  These 


regulations  would  have  required  that  the 
States  develop  sludge  management 
programs  which  would  assure  that 
sludge  use  and  disposal  complied  with 
the  technical  standards.  Because  these 
regulations  were  proposed  prior  to  the 
Water  Quality  Act  (WQA)  of  1987.  they 
did  not  require  that  the  States  develop 
permit  programs. 

On  March  9. 1988,  EPA  proposed  new 
State  program  and  permitting 
requirements  (53  FR  7642).  These 
regulations  will  implement  the  WQA 
requirement  that  permits  issued  to 
POTWs  and  other  treatment  works 
treating  domestic  sewage  contain  the 
sludge  standards  and  die  requirement 
that  EPA  promulgate  procedures  for  the 
approval  of  State  programs.  The  purpose 
of  the  State  program  and  permitting 
rules  is  to  provide  the  implementation 
framework  for  the  sludge  technical 
standards  proposed  today  by:  (1) 
Providing  permit  conditions  to 
incorporate  the  standards  into  permits, 
as  well  as  additional  requirements  to 
track  compliance  with  the  standards: 
and  (2)  setting  approval  requirements 
for  State  slu(i^  programs  so  that  they 
can  implement  the  Section  405 
requirements.  The  March  9t  1988 
proposed  rules  contained  three  principal 
sections.  First  the  proposed  rales  would 
revise  the  existing  NPDES  permitting 
regulations  at  40  CFR  Part  122  and  124  to 
include  sludge  conditions  in  NPDES 
permits.  Second,  the  proposed  rules 
conUined  revisions  to  40  CFR  Part  123 
for  States  with  NPDES  authority  that 
wish  to  modify  their  existing  NPDES 
program  to  include  the  regulation  of 
sewage  sludge.  Third,  the  March  9, 1988 
proposal  contains  a  separate  section 
with  requirements  for  State  sludge 
programs  that  are  not  based  on  NPDES. 
Thus,  these  regulations  reflect  the 
CWA's  stipulation  that  the  sludge 
standards  may  be  included  in  any  of  a 
number  of  permits  under  different 
programs,  so  long  as  they  are  addressed 
in  a  permit  The  regulations  do  not 
require  that  States  implement  the  sludge 
standards  through  the  NPDES  program. 
Where  EPA  is  the  permitting  authority 
(i.e.,  where  the  State  has  not  sought  and 
obtained  approval  of  its  sludge 
program),  the  sludge  requirements  will 
be  primarily  implemented  through 
NPDES  permits,  unless  the  requirements 
are  contained  in  one  of  the  other  listed 
Federal  permits.  These  regulations  are 
scheduled  to  be  promulgated  in  April 
1989. 

Requirements  Prior  To  Promulgatioa  Of 
The  Technical  Standards 

The  WQA  also  requires  that  prior  to 
promulgation  of  the  technical  standards, 
NPDES  permits  issued  to  Fl/i'Ws  are  to 


contain  sludge  conditions.  Moreover,  the 
Administrator  is  authorized  to  take 
other  appropriate  measures  to  protect 
public  health  and  the  environment  from 
the  adverse  effects  of  sewage  sludge 
(see  CWA  section  405(d)(4)).  In  response 
to  this  call  for  controls  before 
promulgation  of  the  technical  standards, 
EPA  has  developed  an  interim  strategy 
for  sludge  permitting.  The  "interim"  or 
"pre-technical  standards"  sludge 
program  for  implementing  section 
405(d)(4)  of  the  CWA  is  contained  in  a 
document  entitled  "Strategy  for  Interim 
Implementation  of  Sludge  Requirements 
in  PermiU  Issued  to  POTWs"  (see 
Notice  of  Availability  of  this  document. 
53  FR  1987.  May  31. 1987).  Once  the 
technical  standards  proposed  today  are 
promulgated,  the  use  and  disposal  of 
sewage  sludge  will  be  regulated  by 
those  standards  and  by  the  permitting 
and  State  program  requirements.  The 
"interim"  program  will  continue  to  apply 
to  those  facilities,  pollutants,  and  use 
and  disposal  methods  not  covered  by 
the  technical  standards.  EPA's  authority 
to  impose  permit  Umits  developed  on  a 
case-by-case  basis  will  continue  with 
respect  to  pollutants  and  management 
practices  not  regulated  by  the  technical 
standards. 

EPA  is  sensitive  to  the  problems  that 
may  arise  if  "interim"  conditions 
significantly  differ  from  those  that  will 
be  required  by  the  technical  regulations. 
Thus,  in  developing  its  interim 
permitting  strategy,  the  Agency  has 
sought  to  adopt  approaches  which  are 
consistent  with  the  anticipated  direction 
of  the  technical  standards.  In  addition,  a 
primary  emphasis  of  the  interim  strate^ 
will  be  ensuring  compliance  with 
existing  federal  requirements,  such  as  40 
CFR  Part  257.  Generally,  additional 
limits  will  be  required  only  for  POTWs 
with  known  or  suspected  shidge  use  or 
disposal  problems.  The 
reconunendations  for  additional  limits 
are  based  on  existing  federal  guidance 
and  State  requirements,  and  consist  in 
most  cases  of  best  management 
practices,  rather  than  numerical  limits. 
EPA  has  adopted  this  approach  in 
recognition  that  such  measures  are 
interim  only.  EPA's  primary  objective 
under  section  405(d)(4]  remains  the 
protection  of  public  health  and  the 
environment 

The  anti-backsliding  provision  of 
section  402(o)  of  the  CWA  does  not 
apply  to  sewage  sludge  use  and  disposal 
activities.  This  means  that  if  the  permit 
contains  limits  developed  on  a  case-by- 
case  basis  (i.e..  based  on  the  permit 
writer's  best  professional  judgement) 
under  EPA's  interim  sludge  permitting 
strategy  which  are  more  stringent  than 
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subsequently  promulgated  Part  503 
standards,  the  reissued  permit  could 
include  limits  based  on  the  less  stringent 
Part  503  standards  rather  than  the  more 
stringent  case-by-case  interim  limit  This 
would  be  true  not  only  for  pollutant 
concentration  limits,  but  also  for 
monitoring  or  testing  requirements  or 
management  practices  in  Part  503. 
Because  the  Part  503  standards  (and 
permit  conditions  implementing  them) 
must  protect  public  health  and  the 
enviroiunent  from  reasonably 
anticipated  adverse  effects, 
"backsliding"  from  more  stringent 
interim  limits  should  not  result  in  any 
significant  adverse  public  health  or 
environmental  effects. 

PART  XL  BENEFITS  AND  COSTS  OF 
THE  PROPOSED  RULES 

Administrative  and  Statutory 
Requirements 

As  explained  in  Part  0  of  this 
preamble,  section  405(d)  of  the  Clean 
Water  Act  (CWA).  directs  EPA  to 
publish  information  on  the  costs  of 
sludge  use  and  disposal.  In  addition  to 
this  legislative  requirement,  Executive 
Order  12291  directs  EPA  to  analyze  and 
consider  the  cost  and  impact  associated 
with  this  proposed  regulation.  This 
Executive  Order,  signed  in  Febraary 
1981,  addresses  various  concerns  about 
Federal  regulations,  including  a 
requirement  to  develop  a  Regulatory 
Impact  Analysis  for  aU  major 
regulations,  which  are  deflned  as  those 
that  impose  an  annual  cost  to  the 
economy  of  $100  million  or  more  or  that 
meet  other  economic  impact  criteria. 
Based  on  the  Agency's  estimates  of  the 
incremental  costs  of  complying  with  the 
proposed  regulation,  the  Agency 
considers  today's  action  to  be  a  major 
rule  as  defined  in  Executive  Order 
12291.  and  has  prepared  an  extensive 
analysis  of  the  benefits,  costs,  and  other 
impacts  associated  with  the  proposed 
regulations.  This  analysis,  "Regulatory 
Impact  Analysis  of  the  Proposed 
R^ulations  for  Sewage  Sludge  Use  and 
Disposal"  (hereafter  referred  to  as  the 
RIA),  is  part  of  the  record  for  this 
rulemaking  and  copies  are  available  for 
review  and  comment  (see  Part  XIII  on 
availability  of  technical  information). 
The  RIA  was  transmitted  to  the  Office 
of  Management  and  Budget  (OMB)  with 
the  notice  of  proposed  rulemaking. 


OMB's  comments  are  {Resented  in  the 
public  record  for  this  rulemaking. 

Overview  of  die  RIA 

The  RIA  presents  an  evaluation  of  the 
costs,  benefits,  and  economic  impact 
associated  with  the  proposed  regulation. 
Although  the  proposed  regulation 
applies  to  all  treatment  works  except 
privately  owned  treatment  woiks 
treating  domestic  sewage  along  with 
industrial  waste  and  wastewater,  the 
RIA  pertains  only  to  publicly  owned 
treatment  works  (POTWs).  This  is  due 
to  the  lack  of  data  indicating  the  nature 
and  extent  of  private  ownership  of  such 
treatment  worics. 

The  analysis  begins  with  an 
assessment  of  the  sludge  disposal 
methods  ciurently  used  by  POTWs  and 
then  evaluates  the  impact  of  new  or 
additional  requirements  imfwsed  by  the 
proposed  regulation.  The  RIA  also 
presents  the  costs  and  impacts  of  three 
other  regulatory  options  that  the  Agency 
considered.  Each  of  the  options  reflects 
a  separate  set  of  regulatory 
requirements.  The  impacts  of  each  of 
these  three  options  are  briefly  discussed 
earlier  in  the  preamble  (Part  VIII.  see 
Table  VIII-1)  and  are  covered  in  detail 
in  the  RIA.  Ilie  following  discussion 
focuses  only  on  the  regulatory  option 
that  is  the  basis  for  today's  proposed 
rulemaking. 

The  Agency's  overall  approach  to  the 
RIA  recognizes  that  in  addition  to 
compUance  costs  for  testing,  monitoring, 
record  keeping,  and  other  requirements, 
a  POTW  may  be  required  to  alter  its 
current  method  of  sludge  use  or  disposal 
to  achieve  compliance  with  the 
regulation.  These  changes  could  include 
shifts  to  a  new  or  different  combination 
of  disposal  methods,  installation  or 
operation  of  pollution  control 
equipment,  or  increased  reliance  on 
industrial  pretreatment  The  costs  of 
these  changes  are  evaluated  for  each  of 
the  use  and  disposal  methods.  The 
benefits  associated  with  complying  with 
the  regulation  in  the  form  of  reduced 
health  risks  are  also  evaluated.  The  RIA 
presents  quantified  estimates  of  these 
benefits,  expressed  as  a  reduction  in  as 
the  number  of  cancer  cases  and  other 
health  effects. 

There  are  more  than  15,000  POTWs  in 
the  U.S.  processing  nearly  28  billion 
gallons  of  wastewater  a  day.  POTWs 
provide  various  degrees  of  pollutant 


removal  depending  on  the  level  of 
treabnent  in  place.  The  levels  of 
treatment  are  generally  described  as 
pretreatment  preliminary  treatment 
primary  treatment,  secondary  treatment, 
-advanced  treatment,  and  no  discharge. 
The  level  of  treatment  employed  in  a 
given  facility  determines,  in  part,  the 
purity  of  the  plant's  effluent  and  the 
quantity  and  pollutant  content  of  the 
facility's  sludge.  The  more  than  15.000 
POTWs  in  the  United  States  generate  an 
estimated  7.7  million  dry  metric  tons  of 
sewage  sludge  annually. 

The  proposed  regulations  are 
expected  to  cover  5.367  POTWs,  which 
is  an  estimate  of  the  facilities  currently 
using  the  use  and  disposal  methods  that 
are  specifically  addressed  by  the 
proposed  regulations.  These  facilities 
produce  about  56  percent  of  the  total 
sludge  volume.  Of  the  remaining 
POTWs,  an  estimated  6,664  (accounting 
for  41  percent  of  the  total  sludge 
volume)  dispose  of  sludge  in  landfills 
that  are  specifically  controlled  by  other 
statutory  requirements  and  are  covered 
in  today's  regulation  by  the 
requirements  in  proposed  Part  258  of 
RCRA  (see  Part  IX  and  Part  XIV  of  the 
preamble).  In  addition.  3.274  POTWs  use 
other  disposal  practices  that  will  be 
addressed  in  future  rulemakings. 

Summary  of  Impacts  xA  the  Proposed 
Regulation 

For  the  disposal  practices  covered  by 
the  regulation,  the  Agency  projects 
incremental  annual  compliance  costs  of 
$157.7  million  (1987  dollars),  or  an 
average  of  $5  per  household  served  by 
these  facilities.  The  total  annual  costs 
include  costs  for  management  practices 
(e.g.,  sludge  testing,  record  keeping, 
emissions  testing)  and,  in  some  cases, 
incremental  costs  for  a  change  in  the 
method  of  use  or  disposal.  In  addition, 
the  regulation  will  result  in  benefits 
consisting  of  reduced  effects  on  human 
health  resulting  from  reduced  exposure 
to  pollutant  contaminants.  The  Agency 
estimates  that  the  benefits  of  this 
proposed  rule  will  be  an  annual 
reduction  of  9.5  cancer  cases  and  5.266 
cases  of  other  health  effects.  The 
proposed  regulations  are  also  expected 
to  create  certain  environmental  benefits 
as  a  consequence  of  the  improved  use 
and  disposal  practices.  Table  XI-1  is  a 
summary  of  the  costs  and  benefits  for 
each  disposal  practice. 
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TABLE  Xl-1— Summary  Of  Costs  amo  Benefit&  Assooateo  Wrm  The  Propogb>  ReatAAnoMS 
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It  is  mportsnt  to  note  tftst  tfts  Agsncy 
is  not  projecting  thst  specific  FaciKties 
will  cncontiBtw  tfieir  cuiieut  practice 
and  inmetfisteljr  lunlertake  an 
alternative  practice.  Data  pettain&ig  to 
the  BMfHier  m  wrnich  specific  facilities 
would  react  to  tke  proposed  regnlatiom 
are  not  avaflaMe.  Instead,  tlie 
compMnce  sfrafsgies  fof  which  costs 
wei«  cafcwlatcd  leptesent  as  cstiaate  of 
the  incremental  cost  of  compliance  ^itat 
POTVPs  face  overal. 

In  light  of  Ac  ancerMntiies  assedaterf 
with  anjr  partiailBr  POTWs  eompKance 
strategy,  tlie  Agen^  estinoted  Ae 
incremental  coal  of  conipHance  as 
follows.  For  land.  applicatioQ.  tbe 
estimated  compliance  cost  is  baaa^oB 
either  a  shift  to  municipal  solid  waste 
lanrffils  (MSWLP*>  or  a  change  in  end 
uses  and  ttuigt  procesaes  (e.g^ 
composting.  For  distiibutioii  and 
marketing,  the  costs  lepresent  a  sfa^  in 
practice  to  non-agyicultuial  land 
applicstioB  anoer  a  contractmf 
aiiangeneni  or  incinetatiuu  for  tboae 
POTWs  Aaf  ore  not  expected  to  be  in 
compftance.  For  monofiBa,  Ae  costs 
reflect  •  sMfk  to  either  co-disposal 
landflb  {le^  IhmMIs  aceeptiiig  shidige 
and  municipal  waste)  or  iacineratioa  tor 
theCacffitiesesi&aatedtoboinnii- 
compitence.  For  the  iiKiKtiea  current^ 
using  iew^j»'  studgv  sansce  disposal, 
the  compHawca  costs  reflect  •  shift  to 
co-disposal  to  M5WLP»  or  to 
compoaling  and  awi  agicultoral  land 
application  For  the  fadMes  Aat 
cmiandy  aae  todheralioit  b«t  are  not 
expected  tobo  to  c— pKawcB.  tte costs 
are  based  tm  addHisaal  pofctiop 
control  oquipiant 

The  hmMtty  of  pratreetowst  by 
industrial  discharger*  •»  a  compltonee 
alternative  was  also  evaluated  as  part 
of  the  RIA.  Depending  on  site-specific 
conditions,  the  effects  of  industrial 
pretreatment  on  sludge  quality  could  be 
significant.  The  Agency  currently  lacks 
su^cient  information  to  reach  widely 
applicable  conclusions  regarding  the 


improvenenta  to  slui^  qnafity  (and. 
therefore,  tha  ability  to  aUaia 
compliance]  &om  locafly-impoaed. 
induatrialpretreatment  requiremeota. 

bi  an  effort  to  highligbt  the  potential 
importance  of  pretreatment,  the  Ag3ncy 
conducted  a  tlmfted  number  of  case 
stodies  on  the  effect  of  indastrial 
pretreatment  on  municipal  sludge 
quality  as  pact  of  the  RIA.  Pollutant 
removals  were  estimated  for  alt 
indnstriaf  dIadialg^rs  covered  by 
categortcaf  standardis.  ^timalea  ware 
also  madb  refTecting  treatment  levels 
beyond  that  represented  by  the 
standtenfc.  fThe  pretreatment  case 
studies  are  described  in  the  RIA.]  The 
Agency  found,  in  these  particular  cases, 
that  an  focreas*  in  industrial 
pretreatment  provides  a  signTTamt 
rethictfon  in  the  amount  of  poIlutanU  in 
the  sfadlge.  The  portion  of  pelhitant 
pounds  removed  fh>m  shKJ^  i&  the  case 
stocBes  ranged  from  6  to  98  percent  The 
reduction  in  pollutant  Isveb  from 
pretreataent  enabled  one  of  the  case 
study  POTWs  to  achieve  compliance 
with  the  shidlge  disposal  criteria. 

The  case  studies'  findings  are  limited 
by  the  site-specific  nature  of  the 
analystis.  TTie  results  are  dependent  on 
the  type  and  size  of  the  industrial 
dischargers.  The  analysis  is  abo  Gnuted 
in  that  the  hnpiovements  in  sludge 
quality  were  based  on  removals  for  only 
a  subset  of  pollutants  in  the  shidige — 
those  for  which  categorical  stan&rds 
have  been  established.  Other  pallutanta 
that  may  be  affected  by  local  Bmits 
were  not  ianluried  in  the  case  studies. 
Urns,  iinhMtrial  pretreatment  could 
potential!^  be  more  of  a  solution  to 
reducing  poButant  levels  in  munidpat 
sludge  ttan  is  indicated  by  tfiese  case 
study  results. 

UmitatioasoftheRIA 

The  regulatory  analysis  described 
here  is  limited  by  the  general  scarcity  of 
current  and  reliable  data  on  sewage 
sludge  use  and  disposal  methods  and 


pollutant  concentrations  in  munfdpaf 
sewage  stodge.  The  ana^ysia  is  atoo 
constrained  by  a  lack  of  apoeific 
Information  as  to  how  POTWs  would 
react  to  resolve  or  eliminate  compHaQce 
difficulties,  particularly  where  changes 
in  use  of  diapssai  nethods  ate 
indicated,  latdkk^  sack  detaitod 
information,  the  Ageaey  leHes  on  a 
number  of  baaeliBM  aeaaaplfcsas 
pertaining  to  sladgs  sohifs  far  cadi 
use  ar  dispoaal  awlbodk,  tiM  costo  ti 
existHig  BKthada,  eoaapfiaaea  wilb  the 
proposed  regutotion;  and  patealial  shtfts 
in  methods  that  SMgr  eccar.  The  RIA 

ate  strongly 


coi 

influenced  bylkese  anaiyllcal 

assumpHaa*. 

The  most  sfgaiffcant  BBiitaliuu  is 
related  to  the  scardty  of  data 
concerning  sewage  shadge  q;aafily.  in  the 
absence  of  a  comprehensive  (krta  base, 
and  lacking  fecffitjr-specific  hubmutioB 
about  shicQje  qnafity,  the  Agency  relied 
on  an  EPA  study  completed  in  198t, 
"Fate  of  Priority  Toxic  Ptrihitants  hi 
Public^  Owned  Treatment  Works" 
(Reference  number  3R  herealtei  referred 
to  as  the  "W  Oty  Stotdiy^.  Although  the 
study  provided  data  from  the  largest 
available  samirle  of  nationalty 
distributed  treatment  plants,  it  was  not 
spedff  cally  designed  to  si^ort  the 
sewage  shndJBe  regulietloiL  Imis.  uae  of 
this  stndy  for  sludge  quality  data  is 
limited  by  such  factors  as  die  locations 
in  the  (rfnxt  where  sludge  samples  were 
taken,  the  analytical  methods  used  foe 
measoring  the  poButant  concentratioDS. 
the  poflntantx  auu^sed,  and  the  use  of 
the  analytiod  lesalts.  Tlte  stocfy  also 
only  provided  data  for  POTWs. 

The  Agency  used  the  data  from  the 
"40  City  Study"  to  develop  three  profiles 
of  sludge  quality  to  represent  sludge 
from  all  publicly  owned  wastewater 
treatment  plants.  In  addition  to  the 
limitations  of  the  data  mentioned  above, 
the  sludge  quality  profiles  are  further 
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limited  by  the  procedure  used  to  assign 
the  profiles  to  each  of  the  POTWs.  One 
of  the  three  sludge  quality  profiles  was 
assigned  to  each  POTW.  based  on  the 
percentage  of  industrial  influent  in  the 
POTW's  wastewater.  This  procedure 
assumes  there  is  an  association  between 
high  percentages  of  industrial  influent 
and  high  concentrations  of  pollutants  in 
the  sludge.  In  fact,  this  intuitively  logical 
relationship  has  not  been  convincingly 
verified  by  the  Agency's  analysis  of  the 
"40  City  Study".  We  believe  our 
assumption  is  valid,  and  that  the  failure 
of  the  "40  City  Study"  data  to  support 
this  conclusion  further  demonstrates  the 
limitations  of  the  data. 

The  quality  of  sewage  sludge  is  the 
basis  for  determining  (1)  the  ability  of 
POTWs  to  comply  with  the  proposed 
regulation,  (2)  the  subsequent  impact  of 
non-compliance,  and  (3)  the  risks 
associated  with  sludge  use  and  disposal. 
The  actual  sludge  quality  at  POTWs 
(i.e.,  the  concentrations  of  pollutants  in 
sludge)  could  be  significantly  different 
from  the  sludge  quality  data  used  in 
developing  the  RIA.  Based  on  the 
limitations  of  the  sludge  quality  data,  it 
is  possible  that  the  quality  of  sewage 
sludge  has  been  misinterpreted  and  the 
impact  of  the  proposal  over-  or 
understated. 

There  are  other  limitations  to  the  RIA 
that  result  from  the  scarcity  of  data.  The 
RIA  does  not  indude  any  analysis  for 
treatment  worics  other  than  POTWs.  In 
addition,  the  volume  of  sludge  generated 
by  POTWs  using  the  various  sludge 
disposal  practices  was  estimated  based 
on  the  volume  of  wastewater  processed 
as  reported  in  the  "1986  Needs  Survey". 
These  estimates  may  not  be  accurate 
because  they  may  not  reflect  up-to-date 
wastewater  treatment  process 
information.  This  information  affects  the 
estimates  of  volume  of  sludge  generated. 

Other  limitations  tied  to  the  scarcity 
of  facility-specific  information  include 
an  inability  to  evaluate  those  parts  of 
the  proposed  regulation  that  establish 
maximum  pollutant  limitations  using 
site-specific  parameters.  When 
addressing  site-specific  criteria  in  the 
RIA,  the  Agency  again  relies  on  sludge 
quality  profiles  and  model  plants  to 
represent  actual  facilities.  The  lack  of 
facility-specific  data  also  limits  the 
Agency's  ability  to  determine  how 
POTWs  will  achieve  compliance  with 
the  regulation.  The  decision  to  adopt  an 
alternative  disposal  practice,  to  add 
pollution  control  equipment,  or  to 
require  additional  pretreatment  from 
mdustrial  dischargers  will  be  made  by 
individual  POTWs  based  on  a  variety  of 
site-specific  conditions  and 
considerations.  In  the  absence  of 


facility-specific  information,  the  Agency 
relied  on  a  limited  number  of 
assumptions  concerning  the  effect  of 
local  factors  on  compliance  strategy.  As 
an  example,  shifts  to  MSWLFs  from 
other  methods  of  use  or  disposal  were 
considered  to  be  unlikely  for  large 
volume  POTWs  located  in  areas  where 
landfill  capacity  is  constrained. 

Another  limitation  of  the  RIA  relates 
to  the  distribution  of  disposal  methods 
among  POTWs.  The  Agency  estimated 
the  distribution  of  disposal  practices 
using  original  research  and  a  limited 
amount  of  existing  data  (sources  are 
identified  in  the  RIA).  For  analytical 
purposes,  each  facility  was  assumed  to 
employ  only  one  use  or  disposal  method. 
In  reality,  many  POTWs  use  more  than 
one  method. 

These  limitations  are  important 
because  they  affect  the  compliance  cost 
estimates — some  of  them  to  a  significant 
degree.  Some  of  the  limitations  tend  to 
overstate  compliance  costs.  For 
example,  some  POTWs  that  incinerate 
sludge  are  likely  to  be  able  to  change 
operations  (e.g.,  decrease  feed  rate)  or 
depend  on  otl^r  site-specific 
characteristics  (e.g..  very  high  stack 
height)  to  avoid  the  expenditures  that 
the  RIA  projects  for  out-of-compliance 
units  to  install  additional  pollution 
control  technologies.  In  fact,  EPA 
expects  that  POTWs  producing  sludge 
which  fails  to  meet  the  numerical  limits 
will  try  any  and  all  low-cost  solutions 
rather  than  use  higher-cost  alternatives 
such  as  changes  in  their  basic  use  or 
disposal  method. 

Some  of  the  other  limitations  used  in 
the  RIA  may  have  the  result  of 
understating  the  impacts  of  the  proposed 
regulations.  For  example,  EPA  has 
assumed  that  the  smaller  POTWs 
currently  operating  sludge  monofills  that 
are  out  of  compliance  will  shift  to 
MSWLFs.  This  assumption  is  based  on 
the  premise  that  these  smaller  POTWs 
are  located  in  non-metropolitan  or  rural 
areas  that  have  land  available  for  new 
and  existing  landfill  sites.  We  recognize, 
however,  that  the  availability  and  cost 
of  landfilling  are  becoming  serious 
problems  in  virtually  all  areas  of  the 
country  due  to  increased  public 
resistance  to  siting  new  landfills  or 
expanding  current  landfills. 

Given  the  scarcity  of  data  that  might 
better  indicate  how  affected  POTWs 
will  react  to  the  sewage  sludge  use  and 
disposal  regulations,  EPA  is  confident 
that  the  compliance  costs  provided  in 
the  RIA  are  reasonable  estimates  of 
such  reactions  and  costs.  Taken 
together,  the  Agency  believes  that  the 


RIA  methodology  neither  understates 
nor  overstates  the  regulations'  costs. 

In  an  effort  designed,  in  part  to 
eliminate  many  of  the  limitations  of  the 
analysis,  the  Agency  has  initiated  an 
information  collection  effort  designed,  in 
part,  to  provide  national  estimates  of 
sludge  quality,  sewage  sludge  use  and 
disposal  practices,  and  general 
characteristics  of  individual  facilities 
(see  discussion  of  the  National  Sewage 
Sludge  Survey  in  Part  III  of  this 
preamble).  The  Agency  is  also  soliciting 
comments  on  several  aspects  of  the 
procedures  and  assumptions  in  the  RIA 
to  improve  the  analysis  and  better 
assess  the  impact  of  the  proposed 
regulations. 

Description  Of  The  Methodology 

To  evaluate  the  costs  of  compliance 
and  benefits  associated  with  the 
proposed  regulations,  the  RIA  first 
outlines  the  general  characteristics  of 
the  wastewater  treatment  industry.  This 
covers  the  types  of  treatment  facilities, 
the  number  and  size  of  facilities,  the 
quantity  of  sewage  sludge  generated,  the 
quality  of  sewage  sludge,  the  amount  of 
sludge  used  or  disposed  of  by  each 
method,  and  the  costs  of  each  use  and 
disposal  method.  Estimates  of  the 
number,  size,  and  types  of  treatment 
facilities  are  based  on  the  "1986  Needs 
Survey".  National  estimates  of  the 
distribution  of  sewage  sludge  use  and 
disposal  methods  among  POTWs  and 
the  quantity  of  sludge  disposed  by  each 
method  were  developed  using  original 
research  and  existing  data  (see  the 
previous  section  of  this  part).  For 
analytical  purposes,  each  facility  was 
assumed  to  use  only  one  use  or  disposal 
method. 

The  Agency  used  data  from  the  "40 
City  Study"  for  developing  sludge 
contaminant  levels.  Three  sludge 
profiles  were  developed  to  represent 
sludges  from  all  publicly  owned 
wastewater  treatment  facilities.  The 
percent  industrial  influent  of  each 
POTW,  as  reported  in  the  "Needs 
Survey",  was  used  to  assign  one  of  the 
sludge  quality  profiles  to  each  POTW. 
The  three  profiles  represent  three  levels 
of  pollutant  contamination  in  sludges. 
First,  a  typical  or  expected  level  is  set  at 
the  50th  percentile  of  the  distribution  of 
concentrations  in  the  "40  City  Study". 
Second,  a  more  highly  contaminated 
level  is  set  at  the  90th  percentile.  Third, 
a  very  highly  contaminated  level, 
representing  a  small  number  of  facilities 
with  very  contaminated  sludges,  is  set  at 
the  98th  percentile.  Before  finalizing  the 
assignment  of  POTWs  to  a  profile, 
adjustments  were  made  to  the  percent 
industrial  influent  data  to  correct  for 
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incoMMcniiy  npertMl  vhiea  b»  the 
"Needl»  Siwviy.**  Once  t^  at^twfment 
was  made.  tb»  tjrpical  sludge  ptofilc  was 
assigned  to  these  PQTW*  InrviaB  ■» 
industrial  caalhbetioB  of  17  perceal  or 
leas  (90  percent  ef  the  FOTWs).  POrWs 
with  kioberiiidasttiat  coBttibutions — 
i.e..  gReler  than  17  peiceat  but  leas  Aan 
55  percent  faccoaoliag  for 
npprnii— Icly  t  prrrrnt  irf  Ihr 
POTWsHwoe  Msiyied  to  the  tOlh- 


peceentHe  category.  FhiaRy.  those 
POTWs  with  an  industrial  contribution 
greater  than  55  peteent  (2  percent  of  the 
POTW^  were  assigned  to  the  9nh- 
percentile  category. 

BaeeBne  wwagc  sio^e  ase  and 
disposal  ceets  wete  developed  from 
several  sources.  The  nrast  extenstvo 
data  base  waa  develofied  by  SCS 
Engfoean  and  pubMshed  ia  "Haadbook 
for  Estiinating  Sludge  Disposal  Costa  at 


Muntdpat  Wastewater  lYeatment 
FaciTTfies"  (EPA  430/9-«l-<»4).  Table 
XI-2  presents  siudge  use  and  disposal 
costs  for  representative  fac£ty  size 
categories.  These  co&ts  include 
aonualized  '•"f^nf  and  operaiioD/ 
maintenance  costs  for  each  method  and 
traospoctatioo  of  sludge  to  the  use  oc 
dispeisal  site,  tf  applicable. 


XI-2.— BaSEUNC  DtSPOSAt.  C06TS  Bv  Dl6K>SM.  PRACTIC& 
(Annual  Diipanl  CcMti  Nr  Dy  Mstrie  Ten  of  ShidB^ 
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The  sludge  quality  ptoBlcs  wete  uacd 
to  detenuiae  eompiiance  wiOi  the 
proposed  reguUlioBa  for  each  use  and 
disposal  aiediod.  Once  a  conpiianee 
strategy  is  assumed,  the  aasociated 
compliance  costs  are  cstinated. 
Estimated  costa  of  conpliaace  are 
compared  to  the basoliae  coata  to 
determine  the  incremental  cost  af 
complying  with  the  criteria.  The  saaaol 
the  incremental  costs  and  tke  costs 
associated  wHh  manageaaent  ptacticea 
and  ahadge  testing  are  tbe  totd  coats  for 
each  use  and  disposal  method. 

Regulatory  Impacts  for  Land  AppBcatioa 

Land  appbeation  is  dcfmed  in  Subpart 
B  of  tbe  piupuaeJ  wgala lions  as  the 
application  of  li^nd.  dewatered.  dried, 
or  compostad  shic^  to  cither 
agriculturak  or  non-agricultural  land.  A 
more  detailed  AscassiaB  of  land 
appbealieB  and  tha  vatioos  end  ases  is 
presented  fa  Part  Df  of  this  prcaaible 
andintftaMA. 

The  regulatory  ie(|uirement8 
perlafning  to  tand  application  inehide 
pollutant-specific  numcricaF  criteria  and 
management  pradfces.  Tliese  criteria 
and  mawogemcnt  practices  differ  for 
agricalturai  and  non-agricvfturaf 
applications.  The  crfteri*  for  agricultural 
land  MMt  boln  the  appffeatfon  rate  fine 
maxhnum  amoonf  of  shidlge  that  can  be 
applfsd  at  one  time  to  a  anil  area  of 
land)  and  the  poRutant  loading  rate  fthe 
maximum  araeant  of  a  poIKilant  that  can 
be  applied  to  a  untt  area  of  land  either 


during  a  cafeadar  jmar  ercuaaulativety). 
For  tw  ngricMltiiral  landl  tbe  leguiation 
definea  awxinnnn  sewage  ihadgc 
pollutant  eeneentralions.  Management 
practices  fnchide  various  restrietiona  on 
access  la  aad  use  af  land.  TTtese 
restrictions  vary  depenofng  on  ne  wvel 
of  pathogen  reduction  attained. 

Compliance  with  the  regulation  was 
estimated  by  comparing  the  numerical 
criteria  for  both  agricultural  and  non- 
agrictdtaral  land  applicstiona  la  the 
three  sludge  quality  profiles.  NBf»- 
agricaltaral  land  appfiers  that  cauM  not 
meet  theaMxianun  poUutanl 
concentratiens.  as  wett  as  agricattural 
land  appKers  that  could  not  meet  either 
annual  or  cumulative  application  rates, 
were  sssumed  to  shtft  to  another 
disposal  method. 

The  results  of  die  analysis  for  typical 
sluti^  quahty  indicate  compliance  with 
all  of  the  criteria  foe  agricultural  land 
appRcatioiu  For  the  SOth-  and  98th- 
percentife  shidges  to  meet  the  criteria, 
sludge  applications  rates  are  considered 
too  low  to  be  practicalTy  feasible. 
Therefore,  the  POTWs  that  have  been 
assigned  to  the  90th-  and  98th-percentile 
sludge  qaahties  are  proiecled  to  be  eat 
of  compKanee  writh  the  agricattural  land 
appKcatfon  criteria.  The  resufts  of  the 
analysis  far  non-agriewltuniT  criteria 
indicate  diet  the  maxhmon  allowable 
(joncenfratfons  can  be  met  for  the 
typical  and  90th>percentTle  sbdge 
quality.  Only  the  96th-percentite  sludge 


fails  to  meet  die  sew  agrfealtural  land 
application  criteria. 

The  266  POTWs  that  cannot  meet  the 
agricoltoral  land  application  critei  la  are 
assumed  to  shift  to  either  non- 
agrictttturat  land  appRcatron  f dedicated 
sites),  MSWLFs,  or  composting  in 
combination  with  non-agricultural  land 
application.  The  12  POTWs  that  fail  to 
meet  the  inaAinmm  concentration  limits 
fornon-agrieuHural  fend  are  assumed  to 
shift  to  MSWLFs  or  to  add  composting 
processes  prior  to  dedicated  land 
application.  The  total  incremental  cost 
associated  with  shifting  agricultural 
($7.0  RtifRon)  and  non-agricuhural  (St.O 
miHion)  land  applications  to  alternative 
practices  is  S8.0  million  annually. 

Pathog^n  and  vector  attraction 
reduction  and  access  and  use 
restrictions  are  not  expected  to  result  In 
any  incremental  costs  for  POTWs  in  this 
category.  These  management  practices- 
are  thought  to  be  currently  required  by 
existing  State  and  Federal  regufations. 
There  is  an  estimated  total  annual  cost 
of  $500,000  associated  with  pathogen 
testing  ibr  aD  POTWs  applying  sludge  to 
land.  Because  many  POTWs  perform 
vector  attraction  tests,  the  cost  of  such 
testing  is  assumed  to  be  ne^gjbfe. 
Sludge  testing  and  record  keeping  and 
monitoring  are  required  Cor  all  POTWs 
applying  sludge  to  both  agpcuttutal  and 
non-agricultural  land  Those  25  POTWs 
shifting  to  co-disposal  landfill  would  not 
incur  costs  of  sludge  testing  and  record 
keeping  and  monitoring.  The  total 
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annual  cost  of  sludge  testing  is 
approximately  $4.4  million.  Record 
keeping  and  monitoring  are  estimated  to 
cost  $2.2  million  annually.  Thus,  the 
total  estimated  compliance  costs 
associated  with  land  appUcation  are 
$15.2  million  annnally. 

The  baseline  risks  associated  with 
land  application  (i.e.,  the  risks 
associated  with  ctirrent  practice)  are 
estimated  to  be  0.16  cancer  cases  and  42 
cases  of  other  health  effects.  The 
benefits  of  complying  with  the  proposed 
regulation  are  expressed  as  reductions 
in  tbe  risk — the  number  of  baseline 
cases  that  are  avoided  For  land 
application,  the  benefits  are  estimated 
to  be  0.06  cancer  cases  avoided  and  21 
cases  (rf  other  adverse  health  effects 
avoided 

Regulatory  Impacts  for  Distrfbotioa  and 
Marketing 

The  proposed  regolation  defines 
distribution  and  maiketing  as  the  use  of 
sewage  sludge  or  a  product  derived  from 
sewage  sludge  (e.g.,  composted  sewage 
sludge)  primarily  as  a  soil  amendment 
or  fertilizer.  The  sludge  or  product  may 
be  sold  or  given  to  users  or  distributed 
in  containers,  such  as  bags,  or  in  bulk 
form.  The  end  user  and  Serefore,  the 
ultimate  end  use  of  the  sewage  sludge  is 
usually  not  controlled  (either  directly  or 
indirectly  through  a  contract  or  similar 
mechanism)  by  the  POTW.  For  purposes 
of  the  RIA,  distribution  and  mariceting 
has  been  distinguished  bom  land 
application  on  the  basis  of  whether  or 
not  the  sludge  has  been  composted 
POTWs  known  to  compost  sewage 
sludge  and  the  quantities  of  sewage 
known  to  be  composted  were  used  to 
approximate  the  number  of  POTWs  and 
volumes  of  sludge  involved  in 
distribution  and  mariceting. 

A  total  of  106  POTWs  currently 
practice  distribution  and  marketing. 
These  POTWs  generate  an  estimated 
705,500  metric  tons  of  sewage  sludge  per 
year,  roughly  nine  percent  of  the  total 
sewage  sludge  generated  hi  the  United 
States  annually. 

The  proposed  regulation  defines 
maximum  pollutant  concentrations  in 
the  distributed  and  mariceted  product  as 
a  function  of  application  rates.  The 
pollutant  concentrations  of  the  106 
POTWs,  as  represented  by  sludge 
quality  profiles,  were  compared  to  the 
regulatory  limitations  to  determine 
maximum  rates  of  application.  Since 
composted  riudge  is  mixed  with  bulking 
agents  before  being  distributed  the  final 
concentratitm  of  poUution  in  composted 
sludge  was  calculated  using  a  dilution 
factor.  The  application  rate  analysis 
indicates  diat  a  typical  quality  sludge, 
when  applied  at  10  dry  metric  tons  per 


hectare,  complies  with  the  maximum 
allowable  concentrations.  For  higher 
pollutant  concentrations,  the  application 
rates  would  be  too  limiting.  Thus,  the  35 
POTWs  associated  with  the  90th-  and 
98th-percentile  sludge  are  assumed  to 
shift  to  alternative  disposal  methods. 

An  estimated  70  percent  of  these  35 
POTWs  (25  POTWs)  are  expected  to 
shift  to  non-agricultural  land 
application.  These  POTWs  currently 
dispose  of  their  sludge  by  using  non- 
agricultural  end  uses,  they  eitlur  have 
some  level  of  control  or  are  expected  to 
gain  contractual  control  of  the  end  use 
of  their  sludge.  The  remaining  30  percent 
of  the  35  POTWs  are  assum^  to  shift  to 
incineration.  The  total  incremental  cost 
for  these  10  POTWs  to  shift  dieir  current 
method  to  incineration  is  $7.1  million. 
This  includes  $180,000  for  continuous 
monitoring  and  recording  and  a  one-time 
cost  of  $130,000  for  performance  testing 
and  air  disp«sion  modeling. 

Management  practices  required  by  the 
proposed  regulatiMi  include  preparing 
labels  and  information  sheets  for  the 
distributed  sludge,  testing  sludge,  and 
reducing  pathogens.  The  level  of 
pathogen  reduction  required  by  the 
regulation  is  assumed  to  be  achieved 
when  sewage  sludge  is  properly 
composted  Hius,  no  incremental  costs 
are  expected  for  pathogen  reduction  in 
diis  case.  The  71  POTWs  that  wUl 
continue  distribution  and  mariceting 
incur  a  total  cost  of  about  $23,000  for 
labels  or  sheets.  All  106  POTWs  in  this 
distribution  and  marketing  category  tvill 
tes\  their  sewage  sludge  at  a  cost  of 
$500,(X)0  anniuiiUy  and  will  incur  annual 
costs  of  $140,000  for  record  keeping  and 
reporting  annually.  In  sum,  the  total 
estimated  compliance  costs  for 
distribution  and  marketing  are  $7.8 
million  for  the  first  year  and  $7.7  million 
annually  for  subsequent  years. 

Hie  baseline  risks  associated  with 
distribution  and  mariceting  (i.e.,  the  risks 
associated  with  current  practice)  are 
estimated  to  be  0.02  cancer  cases  and  95 
cases  of  other  health  effects.  The 
benefits  of  complying  with  the  proposed 
regulation  are  expressed  as  reductions 
in  the  risk — the  number  of  baseline 
cases  that  are  avoided.  For  distribution 
and  mariceting,  the  benefits  are 
estimated  to  be  a02  cancer  cases 
avoided  and  56  cases  of  other  adverse 
health  effects  avoided. 

Regulatory  Imparts  For  Monnfiils 

As  discussed  in  Part  DC  of  the 
preamble.  Subpart  D  of  the  proposed 
regulaticms  apply  to  landfills  that  are 
used  only  for  the  disposal  of  municipal 
wastewater  sludge  (monofills).  The 
methods  of  landfiUing  sewage  sludge 
and  the  basis  for  regulatory 


requirements  are  discussed  more  fully  in 
the  RIA  and  in  Part  IX  of  this  preamble. 
The  following  is  a  summary  of  the 
methodology  used  in  the  RIA  to  assess 
the  impact  of  the  regulation  on  facilities 
disposing  of  sewage  sludge  in  monofills. 

The  Agency  has  identified  49  POTWs 
that  use  or  maintain  monofills.  Hiese 
POTWs  account  for  approximately 
100,000  metric  tons  of  sewage  sludlge  per 
year  (about  one  percent  of  the  total 
sewage  sludge  generated  in  the  United 
States). 

To  determine  the  number  of  POTWs 
in  compliance  with  the  proposed  criteria 
for  monofills,  each  of  the  POTWs  using 
monofills  was  assigned  to  one  of  the 
three  sludge  profiles  based  on  the 
percent  industrial  contributicm  to  each 
plant  The  diiee  sludge  profiles  were 
then  compared  to  the  maximnm 
allowaUe  sludge  concentration 
specified  in  the  proposed  regulaticm  for 
monofills  overiying  Qass  II  ground 
waters.  Although  the  proposed 
regulation  spedfies  separate  criteria  for 
Class  I,  and  Class  II  and  Class  ID  ground 
waters,  the  criteria  for  Class  D  were 
used  for  this  analysis  based  on  studies 
indicating  a  high  probability  that 
existing  monofills  overlie  Class  0 
ground  waters.  This  oMnpariaon  resulted 
in  none  of  the  49  POTWs  passing  all  of 
the  pollutant  limits  for  any  sludge 
profile. 

A  POTW  that  does  not  meet  the 
numerical  criteria  for  one  or  more 
pollutants  can  request  that  EPA  run  a 
computer  model  to  generate  criteria 
based  on  the  POTWs  site 
diaracteristics.  In  the  absence  of  the 
individual  facility  data  required  to 
demonstrate  compliance  by  nmning  a 
site-specific  model  all  plants  failing  to 
meet  a  regulation's  numerical  critraia 
were  assumed  to  switch  to  a  different 
method  of  sewage  sludge  disposal.  The 
smallest  facilities  (0.1  to  0.5  million 
gallons  per  day  (mgd)  model  facilities) 
are  assumed  to  shift  to  MSWLFs.  The 
larger  facniities,  because  of  their 
potentially  significant  impact  on 
municipal  landfill  capacity  problems, 
are  assumed  to  shift  to  incineration. 

The  estimated  total  inaemental  cost 
for  the  19  smaller-size  facilities  to  shift 
fiom  monofills  to  MSWLFs  is 
approximately  $170,000  annually.  For 
the  30  POTWs  currently  monofilling  that 
are  in  the  larger  size  classes,  the 
incremental  cost  to  shift  to  onsite 
incineration  is  estimated  to  be  $24  J 
million  annually. 

Those  POTWs  shifting  to  MSWLFs 
will  not  be  reqmred  to  test  their  sludge 
quality  continually.  But,  the  30  facilities 
shifting  to  incineration  will  be  required 
to  test  for  the  pollutants  specified  in  the 
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proposed  regulation  as  it  pertains  to 
incineration.  The  total  cost  associated 
with  sludge  testing  for  these  facilities  is 
approximately  $22,000  per  year.  In 
addition,  the  POTWs  shifting  to 
incineration  will  have  to  perform 
continuous  monitoring,  record  keeping, 
and  reporting  tasks  at  a  cost  of  $600,000 
annually.  POTWs  shifting  to 
incineration  will  also  inciu*  a  one-time 
cost  of  approximately  $400,000  for 
performance  testing  and  air  dispersion 
modeling. 

The  total  incremental  compliance 
costs  associated  with  sewage  sludge 
monofills  for  the  Rrst  year  are  $25.5 
million  annually.  The  annualized  cost  in 
subsequent  years  are  estimated  to  be 
$25.1  million. 

The  baseline  risks  associated  with 
monofills  (i.e.,  the  risks  associated  with 
current  practice)  are  estimated  to  be  0.02 
cancer  cases  and  28  cases  of  other 
health  effects.  The  benefits  of  complying 
with  the  proposed  regulation  are 
expressed  as  reductions  in  the  risk — the 
number  of  baseline  cases  that  are 
avoided.  For  the  monofill  disposal 
practice,  benefits  are  estimated  to  be 
0.02  cancer  cases  avoided  and  28  cases 
of  other  health  effects  avoided. 

Regulatory  Impacts  for  Surface  Disposal 
Sites 

A  surface  disposal  site  is  defined  in 
the  proposed  regulation  as  an  area  of 
land  on  which  only  sewage  sludge  is 
placed  without  vegetative  or  other  cover 
and  on  which  sewage  sludge  remains  for 
a  period  of  one  year  or  longer.  The 
Agency  has  identified  2.395  POTWs  that 
use  sewage  sludge  surface  disposal  sites 
for  manaj^  the  disposal  of  their 
sludge.  Most  of  these  POTWs  are  in  the 
smallest  size  categories  (0.1  and  0.5 
mgd)  and  generate  approximately 
197,000  metric  tons  of  sewage  sludge  per 
year,  less  than  three  percent  of  the  total 
generated  in  the  United  States. 

The  proposed  regulation  defines 
maximum  allowable  pollutant 
concentrations  for  surface  disposal 
sites.  To  determine  the  number  of 
POTWs  in  compliance  with  the 
proposed  criteria,  the  three  sludge 
quality  profiles  were  compared  to  the 
pollutant  concentration  limits  defined  in 
the  regulation.  Based  on  this 
comparison.  25  POTWs  with  98th- 
percentile  sludge  quality  failed  to  meet 
the  numerical  limits  for  one  or  ;<iore 
pollutants.  The  20  smallest  facilities  that 
cannot  meet  the  criteria  are  assumed  to 
shift  to  MSWLFs.  The  five  largest 
facilities  that  do  not  meet  the  criteria 
are  assumed  to  compost  their  sludge  and 
land  apply  it  to  dedicated  sites. 

The  total  incremental  cost  for  the 
smaller  facilities  to  shift  from  sewage 


sludge  surface  disposal  to  MSWLFs  is 
approximately  $150,000  annually.  The 
total  incremental  cost  for  the  larger 
facilities  to  apply  composted  sludge  to 
dedicated  land  is  $1.2  million  annually. 
Management  practices  required  by  the 
proposed  regulations  for  surface 
disposal  include  sludge  testing,  record 
keeping  and  reporting,  and  pathogen 
and  vector  attraction  reduction.  Sludge 
testing  required  for  all  of  the  POTWs 
using  surface  disposal  sites  is  estimated 
to  cost  $2.3  million  annually.  The  annual 
cost  of  record  keeping  and  reporting  is 
estimated  to  be  $1.7  million.  These 
POTWs  will  also  incur  an  annual  cost  of 
$0.2  million  to  meet  the  pathogen  and 
vector  attraction  reduction 
requirements.  Other  management 
practice  requirements  include  use  and 
access  restrictions,  runoff  controls,  and 
limits  for  methane  gas  generated.  The 
costs  for  complying  with  these 
requirements  are  expected  to  vary  by 
site;  some  POTWs  may  already  be 
subject  to  similar  requirements  imposed 
by  local  or  State  authorities.  The 
Agency  does  not  have  sufficient 
information  to  estimate  the  costs  for 
methane  control  and  for  runoff 
requirements  and  solicits  comment  on 
the  compliance  costs  associated  with  all 
surface  disposal  site  management 
practice  requirements.  For  purposes  of 
the  proposed  rulemaking,  the  Agency 
estimates  the  total  incremental  cost  of 
compliance  for  surface  disposal  to  be 
$5.5  milllion,  annually.  The  Agency  has 
not  yet  estimated  human  health  benefits 
for  this  method  of  disposal. 

Regulatory  Impacts  for  Incineration 

A  detailed  discussion  of  sewage 
sludge  incineration  and  the  regulatory 
requirements  pertaining  to  incineration 
can  be  found  in  Part  IX  of  this  preamble. 
The  following  is  a  brief  discussion  of  the 
methodology  used  in  the  RIA  for 
developing  the  compliance  costs  and 
risk  estimates  for  incineration. 

The  proposed  regulation  requires 
sewage  sludge  that  is  incinerated  to 
meet  pollutant  limits  for  seven  metals 
and  for  total  hydrocarbons  (THC). 
Compliance  with  the  proposed  criteria  is 
demonstrated  in  the  RIA  using  a  two- 
step  process.  First,  maximum 
concentration  limits  for  the  metals  and 
for  THC  are  calculated  using  the 
equations  specified  in  the  regulation. 
The  maximum  concentration  limits  for 
the  metals  are  based  on  the  sludge  feed 
rate  and  incinerator  control  efficiencies. 
For  THC  the  limits  are  based  on  the  gas 
flow  rate  and  a  dispersion  factor.  All  of 
the  equation  parameters  used  to 
establish  limitations,  except  for  the 
sludge  feed  rates  and  the  gas  flow  rates, 
are  given  in  the  regulation.  If  any  of  the 


pollutant  concentrations  in  the  sludge  of 
a  POTW  are  above  the  calculated 
maximum  concentration  values,  the 
incinerator  at  that  POTW  is  not  in 
compliance.  Compliance  must  be 
demonstrated  through  incinerator 
emissions  testing  and  air  dispersion 
modeling. 

Parameters  provided  by  incinerator 
performance  tests  and  computerized  air- 
dispersion  modeling  are  used  to 
calculate  maximum  allowable 
concentrations  for  metals.  For  THC.  the 
air  dispersion  model  is  used  to  calculate 
the  dispersion  factor,  which  is  used  to 
re-calculate  the  equation  given  in  the 
regulation.  If  compliance  is  not  achieved 
through  these  two  steps,  POTWs  are 
assumed  to  upgrade  the  incinerator's 
pollution  control  equipment.  For 
purposes  of  the  RIA.  the  pass/fail 
analysis  uses  the  lOth-percentile  metal 
control  efficiency  values  specified  in  the 
regulation  to  determine  how  many 
facilities  would  have  to  test  their 
facihties  and  conduct  air  dispersion 
modeling.  Then,  typical  values  were 
used  as  a  proxy  to  determine  the 
number  of  facilities  that  would  be  out  of 
compliance  with  the  numerical  limit 
after  performance  testing  and  modeling. 

EPA  identified  169  POTWs  that  use 
282  sewage  sludge  incinerators  as  a 
method  of  disposal.  These  POTWs 
generate  slightly  more  than  20  percent 
(1.7  million  dry  metric  tons  per  year)  of 
the  total  municipal  sewage  sludge 
produced  in  the  United  States.  For 
purposes  of  this  analysis.  10  actual 
incineration  facilities  were  selected  as 
models  to  represent  the  variety  of 
geographic,  meteorological,  and 
operating  conditions  relevant  to  all 
incineration  facilities.  Each  of  the  169 
facilities  is  represented  by  the  one 
facility  in  the  group  of  ten  it  most 
closely  resembles  in  terms  of  location, 
stack  parameters,  and  capacity. 

The  Ocean  Dumping  Ban  Act  of  1988 
prohibits  the  dumping  of  sewage  sludge 
into  ocean  waters  after  December  1991. 
To  account  for  the  400.000  dry  metric 
tons  of  sewage  sludge  currently 
disposed  of  in  ocean  water,  the  25 
POTWs  that  currently  use  this  method 
have  been  included  in  the  incineration 
category.  The  volume  of  sludge 
generated  by  these  POTWs  will 
eventually  be  covered  by  today's 
proposed  regulation.  At  present, 
incineration  is  the  most  likely  disposal 
method.  The  25  POTWs  were  assigned 
to  one  of  the  10  models  as  were  the 
other  169  POTWs  currently  incinerating 
their  sewage  sludge.  It  is  assumed  that 
34  additional  incinerator  units  will  be 
required.  Therefore,  for  the  purposes  of 
the  RIA.  the  Agency  assumes  194 
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POTWs  generating  2.1  million  metric  dry 
metric  tons  of  sewage  sludge  per  year, 
using  316  sewage  sludge  incinerators. 

Compliance  costs  were  estimated 
using  a  two-stage  process.  First  an 
analysis  was  performed  to  determine 
the  number  of  facilities  currently  in 
compliance  with  the  proposed 
regulatory  criteria.  The  three  sludge 
quality  profiles  (previously  discussed  in 
the  methodology  section)  formed  the 
basis  for  comparison  to  Uie  criteria. 
Second,  compliance  costs  were 
aggregated  for  monitoring,  record 
keeping,  other  management  practice 
modifications,  performance  tests,  and 
pollution  control  systems. 

When  the  sludge  feed  rates  from  the 
10  model  facilities  were  used  to 
calculate  the  maximum  allowable 
pollutant  concentration,  all  three  of  the 
sludge  quality  profiles  exceeded  the 
limits  for  several  pollutants.  All  of  the 
incinerator  faciUties  are  then  assumed 
to  incur  the  costs  of  emission  testing  and 
air  dispersion  modeling  to  demonstrate 
compliance.  When  maximum  allowable 
concentrations  are  calculated  using 
typical,  rather  than  worst-case  10th- 
percentile,  removal  efficiencies  and 
dispersion  factors  (to  provide  a  better 
representation  of  site-specific  conditions 
at  the  model  plants).  122  POTWs  (with 
219  incinerators)  are  projected  to  fail  to 
meet  the  numerical  limits  for  metals.  Of 
these,  28  POTWs  (with  61  incinerators) 
are  also  projected  to  fail  to  meet 
hydrocarbon  emissions  requirements. 

The  cost  of  complying  with  the 
proposed  regulation  includes  the  costs 
of  management  practices  required  of  all 
sewage  sludge  incinerator  facilities,  the 
costs  of  performance  testing,  and  the 
costs  of  retrofit  technologies  if  facilities 
do  not  comply  after  performance  tests 
and  air  dispersion  modeling. 
Management  practices  include  sludge 
testing  for  regulated  pollutants  and 
continuous  monitoring  of  several 
incinerator  parameters.  Performance 
testing  costs  include  emissions  testing 
and  air  dispersion  modeling. 

The  total  annual  cost  of  sludge  testing 
for  all  POTWs  with  incinerators  is 
approximately  $180,000.  The  total 
incremental  costs  of  monitoring  and 
recording  (some  facilities  are  believed  to 
have  monitoring  devices  in  place  to 
meet  New  Source  Performance 
Standards  requirements  already)  are 
estimated  to  be  $4.1  million  annually. 
These  costs  reflect  annualized  capital 
costs  plus  annual  operating  and 
maintenance  expenses.  Record  keeping 
and  reporting  is  estimated  to  cost 
$350,000  annually.  Thus,  the  total  aimual 
costs  for  management  practice 
requirements  are  $4.6  million. 


The  total  costs  associated  with 
performance  testing  for  169  POTWs  are 
$2.6  million.  Theoretically,  these  costs 
are  one-time  expenditures  by  all 
POTWs  that  want  to  show  compliance 
through  performance  tests  and  air 
dispersion  modeling  and  avoid  the  cost 
of  retrofit  pollution  control  devices. 

A  total  of  219  incinerator  units  are 
projected  to  incur  the  cost  of  upgrading 
their  air  pollution  controls.  Aggregate 
costs  were  estimated  for  the  following 
three  retrofit  technology  options  to 
control  metals  emissions;  (1)  Wet 
electrostatic  precipitators  (ESPs):  (2) 
fabric  filters;  and  (3)  dry  scrubbers  with 
fabric  filters.  Removal  efficiency  data 
for  these  tedmologies  are  very  limited. 
The  Agency  has  obtained  and  evaluated 
several  studies  of  these  technologies  as 
applied  to  municipal  solid  waste 
combusters,  but  has  no  comparable 
studies  of  sewage  sludge  incinerators. 
Still.  EPA  believes  that  improved 
incinerator  performance  is  achievable 
with  the  addition  of  these  air  pollution 
control  devices.  In  the  absence  of  better 
information,  however,  the  Agency  is 
unable  to  differentiate  among  the  three 
retrofit  technologies  for  purposes  of 
assigning  an  improved  removal 
efficiency.  In  order  to  estimate  costs  for 
this  rulemaking,  installation  of  wet  ESPs 
was  assumed  to  be  appropriate  for  all 
incinerators  that  fail  to  meet  the  criteria 
for  metals. 

Total  aimual  incremental  costs  for  the 
retrofit  tedmologies  include  annualized 
capital  costs,  installation  and 
engineering  expenses,  and  yearly 
operation  and  maintenance  costs.  The 
total  costs  assuming  all  POTWs  choose 
the  wet  ESP  option  are  $24.0  million 
annually.  The  costs  associated  with  the 
addition  of  fabric  filters  are  $21.5  million 
annually.  The  most  expensive  option  is 
the  dry  scrubber/fabric  filter  option, 
which  is  estimated  to  cost  $186.2  million 
annually.  The  28  POTWs  (with  61 
incinerators)  diat  are  also  estimated  to 
fail  to  meet  hydrocarbon  emission  limits 
are  assumed  to  require  afterburners  to 
effect  removal  of  hydrocarbons.  The 
total  annual  cost  of  after-burners  with 
heat  exchangers  (energy  recovery 
system)  for  these  POTWs  is  estimated  to 
be  $72.6  million. 

The  aggregate  comphance  costs 
associated  with  incineration  for  the  first 
year,  including  management  practice 
costs,  performance  testing  costs,  and 
costs  of  all  of  the  wet  ESP  retrofit 
technology,  are  $103.8  million.  The 
performance  testing  is  a  one-time  cost. 
The  annualized  costs  in  subsequent 
years  are  estimated  at  $101.2  million. 

The  baseline  risks  associated  with 
incineration  (i.e.,  the  risks  associated 


with  current  practice)  are  estimated  to 
be  12.0  cancer  cases  and  5,976  cases  of 
other  health  effects.  The  benefits  of 
complying  with  the  proposed  regulation 
are  expressed  as  reductions  in  the  risk — 
the  number  of  baseline  cases  that  are 
avoided.  For  incineration,  the  benefits 
are  estimated  to  be  9.4  cancer  cases 
avoided  and  5,163  cases  of  other 
adverse  health  effects  avoided,  for  a 
total  of  5.172.4  disease  cases  avoided. 

Ptetreatment 

One  section  of  the  RIA  is  a  separate 
analysis  of  the  potential  for  application 
of  industrial  pretreatment  as  a 
compliance  option  for  the  proposed 
sewage  sludge  regulations.  The 
assumption  here  is  that  stricter 
enforcement  and  requirements  for 
pretreatment  (beyond  the  categorical 
standards  for  indirect  dischargers) 
would  reduce  the  amount  of  pollutants 
entering  the  POTW  and.  consequently, 
would  reduce  the  amoimt  of  pollutants 
in  the  sludge.  In  the  RIA.  the 
pretreatment  case  studies  are  used  to 
determine  whether  compUance  with  the 
proposed  regulation  could  be  achieved 
through  tighter  pretreatment  controls  on 
categorical  disdiargers  rather  than 
shifts  to  alternative  disposal  methods. 

To  date,  EPA  has  analyzed  eight 
POTWs  to  determine  the  effect  of 
stricter  pretreatment  measures  on  a 
POTWs  ability  to  comply  with  the 
sludge  disposal  criteria.  Tbe  eight 
POTWs  were  selected  on  the  basis  of 
data  availability,  while  also  trying  to 
cover  a  variety  of  geographic  regions, 
sludge  disposal  practices,  and  mix  of 
contributing  industries.  Of  the  eight  case 
studies,  two  POTWs  use  incineration, 
one  uses  a  monofill,  one  uses  a  MSWLP. 
three  use  land  application,  and  one  uses 
ocean  disposal  for  sludge  disposal  The 
case  study  POTWs  range  in  size  from  2 
to  300  mgd  and  the  percent  of  industrial 
influent  ranges  from  4  to  52  percent 
Fourteen  industry  segmmts  and  eight 
pollutants  were  included  in  each  case 
study. 

The  case  studies  consider  the  effect  of 
categorical  pretreatment  standards  and. 
when  applicable,  more  stringent 
technologies.  At  each  POTW.  the  annual 
loading  rates  of  several  pollutants  were 
estimated  for  each  industrial 
contributor.  Then,  the  reduction  in 
pollutant  loadings  was  estimated  for  the 
additional  control  provided  by 
pretreatment  The  major  sources  of 
information  for  pretreatment 
technologies  and  their  pollutant 
reductions  were  the  technical  support 
documents  for  the  effiuent  guidelines 
covering  each  industry.  Pollutant 
reductions  as  a  result  of  stricter 
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pretreatment  will  vary  for  each  POTW 
depending  on  the  types  and  size*  of  the 
industrial  contributors. 

The  results  of  the  case  studies  show 
that  only  one  of  the  eight  facilities  can 
achieve  compliance  for  all  pollutants  if 
additional  pretreatment  by  categorical 
industries  is  achieved.  This  POTW  uses 
land  application  to  dispose  of  its  sewage 
sludge.  For  the  POTWs  that  incinerate 
and  monofill  their  sewage  sludge,  the 
criteria  in  the  proposed  regulations  are 
stringent  enough  that  even  substantial 
reductions  in  certain  pollutant  levels 
were  insufficient  to  attain  compliance. 
The  general  conclusion  of  this  analysis 
is  that  significant  reductions  in 
pollutants  can  be  achieved  by  strict 
pretreatment  but  that  compliance  with 
the  sludge  disposal  criteria  may  not 
necessarily  be  attained  through 
pretreatment  actions  alone. 

The  case  study  analysis  and  its 
conclusions  are  limited  by  the  site- 
specific  nature  of  the  analysis,  maidng  it 
difficult  to  extrapolate  results  to  all 
POTWs.  The  results  are  dependent  on 
the  type  and  size  of  the  dischargers.  The 
analysis  is  also  limited  in  that  the  only 
improvements  in  sludge  quality  were 
among  the  categorical  dischargers. 
Further,  the  pollutant  removals  were 
limited  to  those  contaminants  for  which 
categorical  pretreatment  standards  have 
been  established. 

This  study  of  pretreatment  also  raises 
another  question  that  may  affect  the 
Agency's  policy  on  sewage  sludge 
disposal.  The  issue  is  whether  industrial 
pretreatment  will  merely  shift  pollutant 
problems  from  the  sludge  at  the  POTWs 
to  the  sludge  at  industrial  facilities.  The 
Agency  plans  to  study  this  question 
before  promulgating  the  final  technical 
regulations  and  invites  comment  on  the 
issue. 

RMlucttaa  In  Risk 

In  addition  to  the  costs  associated 
with  the  proposed  regulations,  the  RIA 
also  discusses  the  benefits  that  can  be 
attributed  to  control  of  sewage  use  and 
disposal  The  presentation  in  the  RIA  is 
limited  to  a  summary  description  of  the 
methodology  used  to  calculate  benefits 
and  a  summary  of  the  results.  A  detailed 
description  of  the  methodological 
approach  and  findings  are  presented  in 
a  companion  document  entitled 
"Aggregate  Risk  Assessment  of 
Municipal  Sewage  Sludge". 

The  risk  assessment  used  in  the 
analysis  follows  the  process  outlined  by 
the  National  Academy  of  Sciences.  The 
assessment  begins  with  a  hazard 
identification  and  a  source  assessment 
and  continues  with  fate  and  transport 
estimates,  exposure  assessments, 
pharmokinetics  analysis,  and  dose 


response  assessments.  These 
components  are  used  to  develop  the 
changes  in  health,  measured  as 
morbidity  and  mortality. 

The  flnt  step  in  identifying  the 
benefits  from  Uie  proposed  sewage 
sludge  regulation  involves  estimating 
the  baseUne  human  health  risks  of 
sludge  use  or  disposal.  These  health 
risks  are  presented  as  cases  of  cancer 
and  other  health  effects,  such  as  lead- 
related  diseases.  The  key  inputs  for 
estimating  baseline  risks  include  souroe 
(POTW)  information,  sludge 
contaminants,  and  ultimate  disposal  site 
characteristics.  Baseline  risks  from  the 
sludge  disposal  practices  are 
characterized  based  on  the  sludge 
quality  profiles  presented  earlier,  the 
quantity  of  sludge  generated  by  each 
POTW,  and  the  fate  and  transport  of  the 
pollutants  subsequent  to  disposal, 
depending  on  a  number  of  different 
environments  that  vary  with  each 
disposal  practice. 

On  the  basis  of  the  above  inputs,  the 
analysis  estimates  the  potential 
pathways  of  human  exposure  and 
models  the  fate  and  transport  of  the  key 
sludge  constituents  for  these  primary 
pathways.  The  study  then  estimates  the 
potential  population  exposed.  This 
information,  along  with  dose-response 
data  for  each  of  the  sludge  contaminants 
of  concern,  is  used  to  characterize 
baseline  human  health  risks. 

Once  baseline  risks  are  derived,  risk 
estimates  are  recalculated  based  on  the 
level  of  control  imposed  by  the  proposed 
regulation.  The  regulatory  compliance 
strategies  for  the  health  risk  assessment 
parallel  those  used  to  estimate  the 
compliance  cost  The  same  risk 
assessment  process  is  used  to  derive  the 
change  in  the  baseline  risk  as  a  result  of 
each  control  option  by  use  or  disposal 
method.  This  change  in  the  baseline  is 
the  measure  of  benefit  The  estimates  of 
the  benefits  are  presented  in  the 
analysis  for  each  use  of  disposal  method 
and  are  expressed  as  the  number  of 
disease  cases  avoided.  These  disease 
cases  include  cancer  cases  avoided  but 
the  results  of  the  analysis  also  specify 
non-cancer  human  health  effects  that 
are  avoided  as  a  result  of  the  proposed 
regulation. 

Based  on  the  analysis,  the  Agency 
estimates  the  benefits  for  this  proposed 
rule  to  be  a  reduction  of  9.5  cancer  cases 
and  5,286  cases  of  other  health  effects. 
The  quantitative  benefits  for  each 
disposal  practice  are  presented  earlier 
in  this  part  of  the  preamble  and  in  Table 
XI-1. 

There  are  a  number  of  limitations  that 
affect  the  estimates  of  risk  reduction, 
including  the  exclusion  of  certain 
exposure  pathways,  contaminants,  and 


health  effects.  The  analysis  is  also 
limited  by  the  reliabilify  of  sludge 
quality  data,  the  uncertainfy  of  the 
distribution  of  disposal  practices  by 
POTWs,  and  the  lack  of  ability  to 
account  for  population  growth  and 
mobility. 

EnvinMunental  Effects 

The  proposed  regulation  is  expected 
to  result  in  certain  environmental 
benefits,  in  addition  to  the  benefits 
associated  with  reducing  the  incidence 
of  advene  human  health  effects.  These 
environmental  benefits  are  an  outgrowth 
of  the  general  reduction  in  the  amount 
and  toxicify  of  sludge  that  is  used  or 
disposed  of  by  ways  damaging  to  the 
environment  particularly  that  which  is 
placed  in  environmentally  sensitive 
areas.  These  environmental  benefits 
consist  mainly  of  improved  habitats  for 
wildlife  and  other  species  in  the  areas 
where  methods  of  disposal  and  use 
practices  occur. 

For  example,  the  regulations  affecting 
land  application  of  sewage  sludge  are 
likely  to  result  in  some  level  of 
improvement  in  the  qualify  of  water 
bodies  in  the  watershed  for  these  areas. 
The  management  practices  specified  in 
the  regulation  provide  for  set-backs  from 
water  bodies.  This  will  tend  to  decrease 
runoff  of  pollutants,  thereby  improving 
water  quality  in  the  area's  streams, 
rivers,  or  lakes.  Similarly,  monofills  and 
surface  disposal  sites  are  prohibited 
from  wetland  areas.  Together,  these 
improvements,  while  they  may  be  small, 
will  nevertheless  benefit  the  aquatic 
species  present  and  other  species  in  the 
food-chain  that  are  dependent  on  the 
water  bodies  and  wetlands  for  food 
(e.g..  waterfowl).  To  some  extent,  sport 
fishermen  and  hunters  are  likely  to  gain 
some  benefit  due  to  the  improved 
habitats  for  fish  and  wildlife. 

Changes  in  incineration  practices  are 
also  likely  to  provide  some  marginal 
environmental  gain  for  wildlife.  In 
addition,  emissions  reductions  in  the 
vicinities  of  the  incinerators  may  reduce 
particulate  and  other  chemical 
deposition  on  buildiitgs.  automobiles, 
and  structures,  providing  for  a  reduction 
in  the  extent  to  which  these  items  are 
damaged  by  air  pollution.  Commerical 
farms  and  home  gardens  located  in 
areas  affected  by  deposition  from  sludge 
incinerators  may  experience  some 
increase  in  crop  vitality  due  to  lower 
levels  of  pollutants  that  are  discharged. 

Small  Endfy  Analysis 

In  addition  to  the  analytical 
requirements  imposed  by  the  statute  and 
by  Executive  Order  12291,  the 
Regulatory  Flexibilify  Act  requires  all 
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Federal  agencies  to  analyze  the  impact 
of  a  proposed  regulation  on  small 
businesses,  small  governmental 
jurisdictions,  and  small  organizations. 
The  purpose  of  this  analysis  is  to 
determine  whether  the  proposed 
regulation  will  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  proposed 
sludge  regulation,  the  Agency  defines 
small  entify  as  a  small  POTW.  The  size 
distinction  is  based  on  daily  influent 
flow,  which  is  a  frequently  used 
parameter  for  describing  the  size  of  a 
POTW.  There  is  also  a  direct 
relationship  between  the  amount  of  flow 
and  the  quantity  of  sludge  generated. 

Throughout  the  RIA.  costs  have  been 
estimated  for  five  size  classes  of 
POTWs  represented  by  0.1  mgd,  0.5 
mgd.  2  mgd.  14  mgd.  and  128  mgd.  For 
the  purpose  of  evaluating  the  impact  of 
the  sludge  regulation  on  small  entities,  a 
POTW  in  the  0.1-  or  0.5-mgd  size  class  is 
defined  as  a  small  entify.  The  Agency 
solicits  comment  on  this  definition. 
Eighfy-one  percent  (4,337  POTWs)  of  the 
POTWs  covered  by  the  proposed 
regulations  are  in  these  two  size  classes. 
The  majorify  (98  percent)  of  these  small 
entities  practice  land  application  or  use 
surface  disposal  sites. 

The  small  POTWs  will  not  incur 
significant  costs  if  their  sludge  is 
considered  to  be  of  typical  qualify, 
which  is  the  Agency's  projection  for 
approximately  90  percent  of  all  POTWs. 
In  addition,  the  Agency  has  limited  the 
compliance  burden  for  small  entities  in 
the  area  of  sludge  testing.  The  proposed 
regulations  are  tiered  such  that  smaller 
POTWs  are  subject  to  less  frequent 
monitoring  and  reporting  requirements. 
Small  entities  make  up  81  percent  of  all 
POTWs  subject  to  the  regulation,  but 
only  incur  six  percent  of  the  total 
compliance  costs  for  the  proposed 
regulations.  The  total  annual  compliance 
costs  per  POTW  averaged  over  all 
disposal  practices  are  about  $1,600  per 
year  for  POTWs  in  the  0.1-mgd  size 
class  and  about  $3,000  per  year  for  those 
in  the  0.5-mgd  size  class. 

Request  for  Comments 

The  Agency  has  initiated  an 
information  collection  effort  through  the 
National  Sewage  Sludge  Survey.  'The 
survey  collects  data  that  will  be  used  to 
develop  the  final  numerical  limits  by 
testing  the  assumptions  on  which  those 
limits  are  based  and  to  better  estimate 
the  effects  of  this  regulation  on  the 
methods  of  sewage  sludge  use  and 
disposal.  Approximately  470  POTWs  are 
expected  to  participate  by  completing  a 
questionnarie.  In  addition,  any  other 
b^atment  works  interested  in  answering 
the  survey  should  call  or  write  for  a 


copy  of  the  questionnaire,  as  directed  in 
the  'Tor  Further  Information,  Contact" 
section  at  the  beginning  of  this 
preamble. 

As  discussed  earlier,  the  RIA  was 
limited  by  data  constraints  in  several 
areas.  Therefore,  the  cost  and  benefit 
results  are  partly  based  on  a  number  of 
assumptions  about  sewage  sludge  use 
and  disposal.  In  an  effort  to  increase  the 
accuracy  of  the  Agency's  projections 
and  improve  the  analysis,  EPA  is 
soliciting  comments  on  the  following 
issues  concerning  the  RIA.  (These  issues 
are  described  in  detail  in  the 
appropriate  segment  of  the  RIA.) 

Number  of  POTWs  and  Volumes  of 
Sludge 

As  part  of  the  National  Sewage 
Sludge  Survey,  the  Agency  is  collecting 
information  on  the  number  of  POTWs. 
the  volume  of  sludge  currently 
generated,  and  the  amount  going  to  each 
method  of  use  or  disposal.  As  part  of 
this  request  for  comment  however,  the 
Agency  further  solicits  information  on 
these  estimates. 

Multiple  Practices 

The  RIA  simplifies  current  estimates 
by  assigning  a  single  use  or  disposal 
method  to  each  facilify,  although  the 
Agency  is  av/are  that  some  POTWs  use 
multiple  methods  of  use  or  disposal.  The 
Agency  requests  conunent  on  the  extent 
to  which  multiple  methods  are  being 
used  and  the  extent  of  error  that  might 
be  associated  with  the  RIA's 
simplification. 

Small  Entify  Analysis 

The  RIA  includes  a  small  entify 
analysis.  The  Agency  solicits  comment 
on  the  definition  of  small  entity,  both  in 
terms  of  using  the  flow  size  of  a  POTW 
as  the  means  to  define  small  and  also  on 
the  levels  selected  to  define  small 
POTWs  for  regulatory  purposes. 

Baseline  Costs 

All  of  the  compliance  cost  estimates 
are  based  on  baseline  costs  for  each  of 
the  methods  of  use  or  disposal.  The 
major  source  of  these  baseline  costs  was 
an  engineering  study  published  by  the 
Agency  in  1981.  The  Agency  solicits 
comment  on  the  accuracy  of  these 
baseline  costs  and  requests  updates  on 
any  of  the  cost  values  that  have 
changed. 

Privately  Owned  Treatment  Works 

The  RIA  is  limited  to  the  impact  that 
may  be  incurred  by  POTWs,  but  the 
regulation  applies  to  all  treatment 
works.  The  Agency  requests  comment 
on  the  number,  location,  size,  and  sludge 


use  or  disposal  methods  at  privately 
owned  treatment  works. 

Pretreatment 

The  Agency  believes  that  industrial 
pretreatment  will  be  a  means  of 
compliance  for  many  muiiicipalities,  but 
lacks  sufficient  information  to  make  a 
quantitative  assessment  of  the  number 
of  POTWs  that  will  use  local  limit*, 
either  alone  or  with  other  compUance 
strategies,  to  comply  with  these 
regulations.  Comment  is  requested  on  all 
aspects  of  industrial  pretreatment  as  it 
pertains  to  compliance  with  sewage 
sludge  use  and  disposal  limitations  (e.g., 
the  extent  of  industrial  pretreatment  as 
a  means  of  compliance).  The  Agency 
also  soUdts  suggestions  or  additional 
data  to  evaluate  pretreatment  as  a 
means  of  compliance. 

Sludge  Qualify  Data 

One  of  the  more  serious  data 
limitations  associated  with  the  RIA  is  a 
lack  of  sludge  qualify  data.  As  described 
above,  the  assumptions  concerning  the 
concentrations  of  pollutants  currently 
found  in  sewage  sludge  are  critical  to 
many  phases  of  the  RIA's  conclusions. 
One  objective  of  the  National  Sewage 
Sludge  Survey,  in  its  analytical  sampling 
component  i*  to  collect  sludge  qualify 
information.  Even  in  light  of  this 
planned  data  collection  effort  the 
Agency  requests  comments  on  other 
sources  of  sludge  quaUfy  data  to  use  for 
comparative  purposes  and  for 
verification.  'The  Agency  is  also 
requesting  conunent  on  how  the  sludge 
profiles  are  used  to  represent  sludge 
qualify  at  individual  treatment  plants 
because,  even  when  the  sampling  effort 
is  completed,  some  assignment  of 
sampling  results  to  actual  facilities  may 
be  required  to  conduct  the  Regulatory 
Impact  Analysis. 

Site-Specific  Factors  and  Compliance 

Another  limitation  of  the  RIA  is  an 
inabilify  to  assess  compliance  when 
site-specific  factors  will  be  used  to 
establish  the  regulatory  Umitations.  For 
example,  the  r^ulatory  limitations  for 
monofills  may  be  adjusted  on  the  bases 
of  depth  to  ground  water.  The  RIA  does 
not  account  for  such  adjustments. 
Similarly,  actual  operating  parameters 
at  an  incinerator  may  affect  the 
allowable  pollutant  concentrations.  The 
RIA  accounts  for  conditions  at  ten 
model  facihties,  but  not  for  distinctions 
at  individual  locations.  The  Agency 
requests  comments  on  the  extent  to 
which  site-specific  factors  will  affect 
compliance. 
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Cott  for  Monofills  To  Change  Practices       Incinerator  Factors 


For  monoflUs,  the  compliance  cost 
estimates  are  based  on  the  assumption 
that  facilities  onable  to  comply  with  the 
concentration  limits  will  shift  their 
disposal  of  shidgB  to  a  MSWLF  or  to 
indneratiaii,  depending  on  the  size  of 
the  hdlity.  The  Agency  sobdta 
comments  on  the  reasonableness  of 
these  presumed  shifts  in  practice.  Are 
suitable  landfili  sites  available?  What 
tipping  fees  would  the  POTW  face  to 
dispose  of  sewage  sludge  in  a  MSWLF? 
Would  existing  sewage  sludge 
incinerators  within  reasonaUe  distances 
accept  sludge  from  this  facility?  Would 
sludge  now  disposed  on  monofills  likely 
to  go  to  practices  other  than  mimicipal 
landfills  or  indneratora? 

Distribution  and  Marketing  Factors 

For  distribution  and  marketing,  the 
RIA  used  a  limited  amount  of 
information  from  POTWs  to  determine 
the  final  end  use  of  the  sewage  sludge 
product  (e.g.,  application  to  home 
gardens,  parks,  highway  medians). 
While  the  National  Sewage  Sludge 
Survey  is  designed  to  increase  the 
accuracy  of  this  final  end  use 
information,  the  Agency  is  requesting 
comment  on  the  distribution  and 
marketing  of  sludge  products  among  the 
end  uses  presented  in  the  RIA. 

Also  for  distribution  and  marketing, 
the  Agency  is  soliciting  comment  on  the 
shifts  diet  are  assumed  for  POTWs  that 
would  not  comply  with  the  sludge 
appUcation  rates  and  pollutant 
concentrations.  The  RIA  assumes 
various  shifts,  depending  on  the  size  of 
the  POTW.  the  quality  of  the  sludge,  and 
the  final  end  use.  Conments  are 
requested  on  the  land  availability 
assumptioBS.  opportunity  to  control  the 
final  end  use.  mid  reasonableness  of 
shifts  to  alternatives. 

Land  Application  Cumulative  Loading 

Notes 

The  cuaudative  loading  rates  for  land 
applicatioa  were  considered  to  be 
"passed"  if  one  application  (i.e..  1  year) 
was  possible.  However,  in  the  residts 
presented  in  the  RIA.  the  lowest  passing 
rate  actually  used  was  10  years,  which 
was  based  on  the  calculations  specified 
in  the  regulation  and  on  the  sludge 
quality  profiiss  used  diroughout  the  RIA. 
The  Agency  solicits  conunent  on  the 
reaction  of  POTWs  to  cumulative 
loading  rats  limitations.  How  many 
years  ol  application  reflect  common 
land  aiqiUcation  practices?  Will  a 
cumulative  loading  rate  be  interpreted 
differently  than  an  annual  loading  rate? 


For  iadoeration.  site-specific 
conditions  could  significantly  affect  the 
limitations  for  a  particular  facility  (e.g., 
incinerator  stack  height  and  sludge  feed 
rate).  In  the  absence  of  more 
information,  the  RIA  cannot  project 
compliance  for  individual  facilities.  The 
Agency  solicits  comment  oo  the  various 
parameters  that  afiect  conq)liance  (ie.. 
meeting  more  of  the  individual  pollutant 
limitations,  given  the  conditions  at  and 
around  die  facility). 

The  analysis  of  incineration  relies  on 
various  air  pollution  control  devices  as 
the  treatment  tedmologies  that  facilities 
could  use  to  comply  with  emissions 
limitations.  Several  retrofit  technologies 
(e.g..  wet  BSPs.  fabric  filters)  were  used 
to  estimate  compliance  costs  (e.g.. 
effectiveness  of  retrofit  technologies  in 
reducing  the  pollutant  emissions).  The 
Agency  solicits  removal  efficiency  data 
for  the  technologies  ased  in  the  RIA  and 
for  other  air  poUotion  control  devices. 
EPA  also  reqoests  comments  on  the  cost 
estimates  used  in  the  RIA  for  installing 
and  operating  these  treatment  systems. 

Surface  Disposal  Site  Management 
Practices 

For  surface  disposal  sites,  the  Agency 
solicits  comment  on  management 
practices  that  facilities  use  to  control 
access,  prevent  runofi.  reduce 
pathogens,  and  control  the  graeration  of 
methane  gas.  EPA  has  found  that  the  use 
of  surface  disposal  ntes  is  iwt  well- 
documented.  The  Agency  requests 
information  on  the  nimiber  of  facilities 
using  surface  disposal  sites  (as  defined 
in  this  proposed  rule),  the  volume  of 
sludge  disposed  of.  aiod  expected 
compliance  strategies  if  the  pollutant 
concentration  limits  are  not  met 

Paperwork  Reduction  Act 

The  public  reporting  burden  for  the 
collection  of  information  imposed  by 
this  proposal  averaged  over  a  3-year 
period,  is  estimated  to  be  336  hours  for 
POTWs  land-applying  sewage  sludge, 
981  hoars  for  POTWs  distributing  and 
marketing  sewage  sludge.  152  hours  for 
POTWs  disposing  of  sewage  sludge  on 
surface  disposal  sites,  and  4.751  hours 
for  POTWs  incinerating  sewage  sludge. 
The  average  time  per  response  per 
POTW  is  estimated  to  be  40&9  hours. 
The  information  collection  requirements 
have  been  submitted  for  approval  to 
0MB  under /the  Paperwork  Reduction 
Act  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepsred  by  EPA 
(ICR  No.  1480)  and  a  copy  may  be 
obtained  from  Eric  Strassler. 
Infonnation  Policy  Branch;  EPA;  401 M 


Street  SW.  (PM-223);  Washington.  DC 
20460  or  by  calling  (202)  382-270a 
Submit  comments  on  these  requirements 
to  EPA  and:  Ofiice  of  Information  and 
Regulatory  Affairs;  OMB:  72B  Jackson 
Place.  NW;  Washington.  DC  20603 
marked  "Attention:  Desk  Office  for 
EPA".  The  final  rule  will  respond  to  say 
OMB  or  public  comments  on  the 
information  collection  reqttirements. 

PART  XD:  SUMMARY  OP  ISSUES  AND 
DATA  REQUBSnD 

In  the  foregoing  preamble  discussion. 
EPA  solicited  pubUc  comment  on  a 
broad  range  of  issues  and  requested 
specific  data  and  information.  The 
Agency  believes  that  it  has  provided 
sufficient  infonnation  in  the  preamble 
and  in  technical  support  documents  to 
support  today's  proposal  Public 
comments  and  data  and  information 
submitted  to  the  Agency  will  be 
thorou^y  evaluated  to  refine  the 
proposal.  In  addition  during  the 
comment  period,  EPA  will  solicit  the 
assistance  of  experts  both  inside  and 
outside  the  Agency  in  the  review  of  the 
scientific  and  teduiical  bases  of  the  rule. 
If  new  information  alters  the  premises  of 
today's  proposal  the  Agency  will 
publish  the  new  information  along  with 
a  revised  proposal  in  the  Federal 
Register. 

Tlie  broad  issues,  data  and 
information  discussed  in  the  preamble 
are  siunmarized  below  and  are 
organized  into  the  following  categories: 
principles  used  in  developing  today's 
proposal  coverage  of  the  rule, 
methodologies,  level  of  protection, 
establishment  of  the  stsndards,  related 
requirements,  and  impacts. 

Prindples  Used  in  Devefoping  Today's 
Proposal 

The  fundamental  principles 
underlying  today's  proposal  follow. 

Expand  the  Standards  Later 

While  not  delaying  the  proposal  to 
wait  for  more  current  information,  the. 
Agency  is  conducting  a  National 
Sewage  Sludge  Survey,  as  well  as 
gathering  other  data  to  assist  in  revising 
and  expandii^  the  scope  of  today's 
proposal 

Coordinate  With  Other  Programs 

Use  the  regulatory  standards  and 
tools  developed  for  other  Agency 
programs,  where  appropriate,  in 
developing  standards  for  a  use  or 
disposal  method. 

Control  Sludge  Quality 

Set  numerical  limits  on  a  pollutant-by- 
pollutant  basis  to  prevent  the 
contamination  of  sewage  sludge  before 
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it  is  used  or  disposed  of  and  to  create 
incentives  for  treatment  works  to 
generate  clean  sludge. 

Emphasize  Waste  Reduction  and  the 
Beneficial  Reuse  of  Sewage  Sludge 

By  reducing  the  generation  of  sewage 
sludge  (e.g.,  by  home  composting  of  food 
scraps  rather  than  putting  them  down  a 
garbage  disposal]  and  by  creating 
incentives  for  the  generation  of  clean 
sludge,  treatment  works  have  more 
options  to  manage  their  sewage  sludge 
beneficially. 

Preserve  a  Local  Community's  Choice  of 
a  Use  or  Disposal  Method 

Although  the  Agency's  preference  is 
for  local  communities  to  reuse  sludge  for 
its  nutrient  and  soil  conditioning 
properties  of  sewage  sludge,  the  Clean 
Water  Act  (CWA)  reserves  the  choice  of 
a  use  or  disposal  method  to  local 
communities.  However,  the  protection  of 
public  health  and  the  environment 
where  risks  are  significant  still  dictates 
stringent  pollutant  limits.  Therefore, 
some  communities  may  not  be  able  to 
continue  with  their  current  method  of 
disposal,  if,  for  example,  a  monofill  is 
located  over  Class  I  ground  water. 

Base  the  Rule  on  Minimizing  Risks  to 
Individuals 

In  cases  where  exposure  to  pollutants 
is  likely  to  be  high  or  where  there  are 
significant  scientific  uncertainties, 
pollutant  limits  are  derived  using 
exposure  assessment  models  designed 
to  protect  the  most  exposed  individual 
plant  or  animal  (MEI).  If  a  use  or 
disposal  method  poses  insignificant  risk 
of  pollutant  exposure  to  individuals 
through  food,  water,  or  air,  base  the 
numerical  limits  on  "current  sludge 
quality." 

Propose  Reasonable  Standards 

To  protect  human  health  and  the 
environment  from  reasonably 
anticipated  adverse  effects  of  each 
pollutant  design  an  approach  that 
accounts  for  data  ioadequacies,  but 
does  not  necessarily  protect  against 
every  conceivable  combination  of 
adverse  case  conditions. 

Propose  an  Implementable  Rule 

Balance  the  flexibility  associated  with 
site-specific  analyses  against  the 
simplicity  of  national  pollutant  limits. 

Solicit  Comment  on  a  Wide  Range  of 
Issues 

In  addition  to  explaining  the  proposal 
the  preamble  should  discuss  alternative 
approaches  that  have  been  used  by 
other  Agency  programs  regulating 


pollutants  in  the  various  media  and  that 
were  considered  in  developing  the  rule. 

EPA  is  soliciting  comment  on  these 
principles  which  it  used  in  developing 
today's  proposal. 

Coverage  of  the  Rule 

The  CWA  recognizes  that  the 
development  of  standards  for  the  use 
and  disposal  of  sewage  sludge  is  an 
iterative  process.  In  section  405(d)(2)(C), 
the  Administrator  is  directed  to  review 
the  regulations  from  time-to-time,  but  no 
less  fi^quently  than  every  two  years,  to 
identify  additional  pollutants  and  to 
promulgate  regulations  for  those 
pollutants.  After  evaluating  a  total  of  50 
pollutants,  EPA  is  proposing  specific 
numerical  limits  for  28  pollutants  in  one 
or  more  use  or  disposal  methods.  The 
National  Sewage  Sludge  Survey  will 
identify  additional  pollutants  for  the 
Agency  to  evaluate.  However,  are  there 
pollutants  that  are  not  included  in 
today's  proposal  which  commenters 
believe  should  be  evaluated 
immediately? 

EPA  did  not  evaluate  the  initial  list  of 
50  pollutants  for  each  use  or  disposal 
method  because  the  Agency's  expert 
advisory  group  did  not  believe  that 
certain  pollutants  would  interfere  with  a 
particular  method  of  use  or  disposal. 
However,  without  evaluating  whether  or 
not  a  pollutant  interferes  with  a 
particular  disposal  method,  EPA  could' 
not  authorize  a  removal  credit  when 
sewage  sludge  is  disposed  of  by  that 
method.  In  futtue  rulemakings,  the 
Agency  plans  to  evaluate  the 
interference  of  a  pollutant  with  each 
method  of  use  or  disposal.  The  Agency 
is  soliciting  conunent  on  the  need  to  re- 
run its  models  for  all  the  pollutants  in 
every  use  or  disposal  method  if  a  human 
health  criterion  exists. 

The  proposal  does  not  set  standards 
for  sewage  sludge  that  is  generated  or 
treated  by  privately  owned  treatment 
facilities  that  treat  domestic  sewage 
along  with  the  facilities'  industrial 
wastewater.  At  this  time,  the  Agency 
does  not  believe  that  it  has  sufficient 
information  on  the  characteristics  of 
industrial-sludge  to  use  theraodels  that 
were  developed  for  municipal  sewage 
sludge.  However,  are  there  types  of 
industrial  sludge,  such  as  food 
processing  wastes  with  a  high  organic 
content  that  are  sufficiently  similar  to 
municipal  sewage  sludge  for  the  Agency 
to  establish  standards  with  the  models 
developed  for  municipal  sewage  sludge? 
The  data  needed  to  determine  the 
appropriateness  of  the  exposure 
assessment  models  for  industrial  sludge 
include  the  viscosity,  density.  moistiu« 
content,  and  organic  carbon  content  of 
the  sludge. 


Generally,  when  sewage  sludge  is 
incincerated.  the  sewage  sludge  is  fired 
in  sewage  sludge-only  facilities.  The 
Agency  is  examining  the  co-firing  of 
sewage  sludge  with  solid  waste  in 
connection  with  the  development  of  new 
source  performance  standards  for 
municipal  waste  combustors.  Under 
section  405(d)  of  the  CWA,  should  the 
Agency  set  separate  standards  for 
sewage  sludge  fired  with  solid  waste, 
even  though  sewage  sludge  is  unlikely  to 
be  a  significant  portion  of  the  waste  fed 
into  a  municipal  waste  combustor?  On 
the  other  hand,  should  the  Agency 
develop  standards  under  both  section 
111  of  the  CAA  and  section  4G5(d)  of  the 
CWA?  Standards  were  proposed  under 
the  joint  authority  of  sections  4004  and 
4010  of  RCRA  and  section  405(d)  of  the 
CWA  in  the  case  of  the  disposal  of 
sewage  sludge  in  municipal  soUd  waste 
landfills  (MSWLFs). 

The  Agency  is  proposing  standards 
for  five  disposal  practices.  Are  there 
other  methods  of  using  or  disposing  of 
sewage  sludge  that  th^  rule  does  not  but 
should  cover? 

Methodologies 

Exposure  Assessment  Models 

The  Agency  developed  a  series  of 
mathematical  expressions  or  algorithms 
to  simulate  the  movement  of  a  pollutant 
into  and  through  the  environment  to  an 
MEI.  These  models  were  designed  to 
calculate  the  long-term  exposure  to  an 
individual,  plant  or  animal.  Were  the 
most  appropriate  models  used  or  are 
there  other  more  appropriate  models 
that  the  Agency  should  consider  prior  to 
promulgating  pollutant  limits?  How 
should  the  models  EPA  used  be  revised? 
In  a  rule  such  as  this,  is  it  appropriate  to 
evaluate  only  the  long-term  effects  or 
should  the  models  be  modified  to  also    . 
consider  short-term  fluctuations  in 
exposure? 

The  technical  supprort  documents  for 
land  application,  landfilling,  and 
incineration  list  the  values  used  in  the 
models.  Do  these  values  support  a  rule 
that  is  "adequate  to  protect  public 
health  and  the  environment  fi-om  any  . 
reasonably  anticipated  adverse  efiect  of 
each  pollutant'7  "The  Agency  is 
soUciting  additional  data  in  refining 
today's  proposal. 

The  Agency  used  the  accepted 
approach  of  evaluating  the  effect  of  70 
years  of  continuous  exposure  to  an 
individual  who  receives  the  maximum 
exposure  except  for  a  child  ingesting 
soil.  For  a  child  ingesting  soil  the 
assumption  is  that  the  ingestion  will 
occur  over  a  5-year  period  from  the  ages 
one  through  six.  Are  the  scenarios  for 
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the  MEI  reasonable?  Do  they  reflect 
scenarios  which  could  occur?  For 
example,  is  it  reasonable  to  assume  that 
for  the  application  of  sewage  sludge  to 
agricultural  land  that  the  MEI  resides  on 
the  land  where  the  sewage  sludge  is 
applied?  For  distribution  and  marketing, 
the  MEI  scenario  is  a  rural  non-faim 
family  growing  60  percent  of  their  fruits 
and  vegetables  in  a  sludge-amended 
home  garden.  For  monofllls,  the 
assumption  is  that  the  MEI  drinks  2 
liters  of  water  from  a  well  located  at  the 
property  boundary  of  the  monofill  and 
inhales  20  cubic  meters  of  air  a  day 
while  standing  in  the  center  of  the  plume 
at  the  property  boimdary  of  the  monofilL 
For  the  incineration  scenario,  the  MEI  is 
located  in  the  peak  concentration  of  the 
plume,  inhaling  20  cubic  meters  of  air  a 
day. 

bi  addition  to  the  MEL  each  of  the 
exposure  assessment  models  has  key 
parameters  that  affect  the  limit  that  is 
calculated.  EPA  is  interested  in 
comments  on  key  parameten  which 
may  dot  have,  but  should  have  been 
considered.  The  key  parameters  on 
which  the  Agency  is  particularly 
interested  in  receiving  public  comment 
follow. 

Land  Application  for  Agricultural  Lands 

The  key  parameters  for  the  land 
application  of  sewage  sludge  on 
agricultural  lands  include  the  foUotving: 

•  The  land  receiving  the  sewage 
sludge  will  be  converted  to  residential 
homegardens  within  5  yean: 

•  The  sludge  is  mixed  with  soil  to  a 
depth  of  15  centimeters  (6  inches); 

•  The  background  concentration  of 
metals  in  the  soil  corresponds  to  the 
average  soil  concentration  of  rural 
agricultural  land; 

•  Over  time,  metals  are  absorbed  by 
plants  at  the  same  rate  as  they  were 
when  first  applied  to  the  soil; 

•  Eight  percent  of  the  food  intake  of  a 
grazing  animal  consists  of  a  sludge-soil 
mixture; 

•  The  most  highly  sensitive  plants 
and  animals  were  used  in  the  analysis; 
and 

•  The  ingestion  rate  of  0.1  grams  pec 
day  for  5  years  was  used  in  analyzing 
the  effect  of  children  eating  soils  (as 
compared  to  0.5-S.O  grams  for  a  child 
exhibiting  PICA  behavior). 

Distribution  and  Marketing 

The  key  parameten  for  the 
distribution  and  marketing  of  sewage 
sludge  include  the  following: 

•  Neither  the  raising  of  animals  for 
human  consumption  nor  the  growing  of 
feed  crops  for  animals  raised  for  human 
consumption  were  considered  for  this 
home  garden  scenario; 


•  The  background  concentration  of 
metals  in  the  soil  corresponds  to  the 
average  soil  concentration  of  rural 
agricultural  land:  and 

•  The  sludge  is  mixed  with  soil  to  a 
depth  of  15  centimeten  (6  inches). 

Monofills 

The  key  parameten  for  the  disposal  of 
sewage  sludge  in  monofills  include  the 
following: 

•  All  metals  go  into  solution  and 
leach  to  die  groimd  water 

•  For  Class  I  ground  water,  the  point 
of  compliance  is  the  point  at  which  the 
leachate  reaches  the  ground  water — the 
depth  to  ground  water  is  assumed  to  be 
zero; 

•  For  Qass  D  and  Class  HI  ground 
water,  the  pofait  of  compliance  is  150 
meten  (450  feet)  from  die  point  of 
entry — the  depth  to  ground  water  is 
assumed  to  be  one  meter 

•  The  effect  of  synthetic  linen  was 
not  considered  in  the  analysis;  and 

•  The  rate  at  which  pollutants 
volatilize  into  the  atmosphere  is  not 
attenuated  by  the  adsorption  or 
degradation  of  pollutants. 

Incineration 

The  key  parameten  of  the 
incineration  of  sewage  sludge  include 
the  following: 

•  The  metal  control  efficiencies  of 
indneraton  were  assumed  to 
correspond  to  the  10  percent  wont- 
control  efficiencies  of  the  sewage  sludge 
incineraton  in  EPA's  data  base; 

•  All  incinerator  emissions  include 
the  same  constituents;  and 

•  Short-term  fluctuations  of 
operations  were  not  examined. 

Other  Exposure  Assessment  Models 

The  Agency  is  developing  exposure 
assessment  models  for  sewage  sludge 
placed  on  surface  disposal  sites  and  for 
the  development  of  health-based 
pathogen  and  vector  attraction 
reduction  requirements. 

In  developing  the  model  for  surface 
disposal  sites,  the  Agency  is  soliciting 
additional  data  on  the  location  and  size 
of  surface  disposal  sites.  The  Agency  is 
also  soUciting  data  on  the  key 
differences  in  the  sewage  sludge 
disposed  of  in  monofills,  on  dedicated 
non-agricultural  land,  and  on  surface 
disposal  sites  (e.g.,  the  viscosity, 
density,  solids  contmt,  and  pollutant 
concentrations).  In  addition,  the  Agency 
is  soliciting  information  on  the 
management  practices,  if  any,  generally 
associated  with  surface  disposal  sites. 
Comments  are  requested  on  the 
proposed  definition  of  "surface  disposal 
sites."  Does  it  make  sense  to 
differentiate  surface  disposal  sites  from 


dedicated  land  application  and  from 
monofills? 

For  pathogens,  the  Agency  is  soliciting 
data  on  the  movement  of  pathogenic 
organisms  from  a  sewage  sludge  matrix 
and  the  attenuation  of  the  organisms  by 
dilution,  temperature,  moisture,  sunUght. 
pH.  presence  of  antagonistic  organisms, 
and  soil  structure.  In  addition,  die 
Agency  is  requesting  Information  on 
reliable  measurement  techniques  for 
pathogenic  organisms.  Also,  data  are 
requested  on  Uie  relationship  between 
infectious  dose  and  disease. 

Methodology  for  Evaluating  the 
Aggregate  Effects  of  Current  Use  and 
Disposal  Practices 

EPA  did  not  look  at  die  effects  of  ' 
concurrent  exposure  to  more  than  one 
source  of  sewage  sludge-borne 
pollutants.  The  Agency  is  interested  in 
evaluating  models  that  would  take  into 
account  multiple  routes  of  exposure  and 
is  requesting  diat  information  on  such 
models  be  submitted  to  EPA  as  part  of 
the  comments  on  today's  proposal. 

The  Agency  relied  on  data  from  "Fate 
of  Priority  Pollutants  in  Publicly  Owned 
Treatment  Worics"  (the  "40  City  Study". 
Reference  number  36)  as  the  primary 
source  of  information  on  the  pollutant 
concentrations  in  municipal  sewage 
sludge.  Recognizing  the  deficiencies  in 
the  data  base,  the  Agency  has  initiated  a 
National  Sewage  Sludge  Survey  to 
provide  current  and  reliable  data  that 
will  improve  our  analyses  of  risks  of 
using  and  disposing  of  sewage  sludge 
and,  consequentiy,  of  appropriate 
pollutant  limits.  Given  the  lack  of  data 
on  the  quality  of  sewage  sludge  that  is 
used  or  disposed  of  by  a  particular 
method,  was  it  reasonable  for  the 
Agency  to  assume  that  a  facility's 
sewage  sludge  corresponded  to  the  50th- 
,  00th-,  or  98th-percentile  concentrations 
in  die  "40  City  Study"?  Was  it 
reasonable  to  assign  the  SOth-,  90th-,  and 
98th-percentile  sludges  to  facilitates 
based  on  the  industrial  component  of 
wastewater  flow? 

Until  die  Agency  develops  exposure 
assessment  models  for  pathogens  and 
for  sewage  sludge  disposal  on  surface 
disposal  sites,  quantitative  assessments 
of  the  effects  of  sewage  sludge  use  and 
disposal  will  be  incomplete.  However, 
the  Agency  does  not  believe  that  surface 
disposal  sites  measuraUy  increase  the 
incidence  of  adverse  human  health  or 
environmental  effects.  The  Agency  is 
interested  in  evaluating  any  documented 
evidence  that  pathogenic  diiseases  have 
been  transmitted  through  the  application 
of  sewage  sludge  to  the  land  or  through 
the  disposal  of  sewage  sludge  in 
monofllis  or  on  surface  disposal  sites. 


Federal  Register  /  Vol.  54.  No.  23  /  Monday,  February  6,  1989  /  Proposed  Rules 


The  Agency  is  interested  in  approaches 
othere  may  have  used  in  evaluating 
human  health  and  environmental  effects 
of  disposing  of  sewage  sludge  on  surface 
disposal  sites. 

In  evaluating  die  effects  of  current 
methods  of  sewage  sludge  use  and 
disposal,  the  Agency  used  average  or 
typical  conditions.  Was  this  an 
appropriate  approach  or  should  the 
Agency  consider  other  approaches  in 
determining  the  effects  of  sewage 
sludge-borne  pollutants?  Are  the 
assumptions  tiiat  the  Agency  made  in 
identifying  typical  conditions 
reasonable?  Was  it  reasonable  to 
assume  complete  mixing  of  food  crops  in 
the  national  market  place  and  that 
sewage  sludge  would  be  applied  only 
once  to  farm  land?  Are  the  percentages 
of  food  consumed  from  home  gardens 
reasonable?  Is  it  reasonable  to  use  the 
rate  normal  children  ingest  dirt  rather 
than  the  rate  associated  with  a  MCA 
child?  Did  the  Agency  select  the 
appropriate-sized  POTWs  and  the 
appropriated  hydrogeologic 
characteristics  in  modeling  the  49 
monofills?  Was  it  appropriate  for  the 
Agency  to  allocate  all  194  sewage  sludge 
incinerator  facUities  to  one  of-10 
modeled  facilities?  Is  the  25th-percentile 
metal  control  efficiency  reasonable  to 
use  in  evaluating  the  effects  of  metal 
emissions  from  incineraton?  Given  the 
lack  of  data  on  total  hydrocarbon 
emissions,  did  the  Agency  use  an 
appropriate  approach  in  allocating  the 
results  from  four  tests  to  the  194  sewage 
sludge  incinerator  facilities? 

The  Agency  is  interested  in 
alternative  approaches  that  it  should 
consider  in  estimating  the  number  of 
cancer  cases,  in  estimating  the  number 
of  individuals  exposed  to  concentrations 
above  a  reference  dose  {BSD),  and  in 
estimating  the  effects  from  exposure  to 
lead.  In  addition,  the  Agency  is 
interested  in  approaches  that  may  have 
been  developed  to  evaluate  ecological 
effects,  including  farm  economic  losses 
caused  by  plant  or  animal  toxicity. 

Level  of  Human  Haaldi  and 
Environmental  Protection  ^ 

In  setting  numerical  limits  with  the 
exposure  assessment  models,  EPA 
generally  is  using  existing  Agency 
criteria,  where  they  exist,  to  ascertain 
that  the  numerical  limits  do  not  exceed 
human  health  criteria.  Where  the 
Agency  has  not  published  human  health 
criteria,  the  approach  used  in  this 
proposal  was  to  select  the  values  in  the 
Agency's  con^mterized  Integrated  Risk 
Information  System  (IRIS).  Are  there 
more  appropriate  human  health  criteria 
that  the  Agency  should  have  evaluated? 
Was  it  appropriate  for  the  Agency  to 
assume  that,  if  a  value  was  not  listed  in 
IRIS,  there  was  no  human  health 
criterion  for  a  pollutant  and  to  defer 


consideration  of  the  pollutant  until  IRIS 
listed  a  human  health  criterion?  In 
developing  a  human  health  criterion  for 
lead,  when  food  grown  on  sludge- 
amended  soils  is  ingested,  did  the 
Agency  make  the  appropriate 
assumption  on  the  allowable  food 
intake?  Do  the  assumptions  the  Agency 
used  in  developing  an  exposure  scenario 
(e.g.,  MEI  is  an  adult  male,  2.5  percent  of 
whose  diet  is  from  food  grown  on 
sludge-amended  soils]  provide  an 
adequate  margin  of  safety  for  any 
uncertainties  in  the  data?  Or  are  these 
assumptions  so  limiting  that  they 
preclude  the  beneflcial  reuse  of  sewage 
sludge  and  force  sewage  sludge  to  be 
incinerated? 

The  Agency  selected  risk  speciflc 
doses  corresponding  to  an  incremental 
carcinogenic  risk  of  lxlO~*  for  the  land 
application  of  sewage  sludge  to 
agricultiu-al  land,  for  the  distribution 
and  marketing  of  sewage  sludge,  and  for 
the  disposal  of  sewage  sludge  in 
monofills  and  a  carcinogenic  risk  of 
lxlO~*  for  the  incineration  of  sewage 
sludge.  The  Agency  selected  a  lower  risk 
for  the  incineration  of  sewage  sludge  in 
order  to  compensate  for  postponing  the 
examination  of  indirect  pathways  of 
exposure  (Le^  deposition  of  emissions 
on  plants  and  their  subsequent 
ingestion),  because  of  the  number  of 
people  who  may  be  exposed  to  high 
emission  levels  (51  million),  and  because 
of  the  high  levels  of  maximum  individual 
and  aggregate  risk  posed  by 
incineration.  Do  the  projected  benefits 
(i.e.,  increase  in  health  cases  avoided) 
merit  a  lower  risk  level?  Given  the 
assumptions  used  in  establishing  the 
doses,  the  assumptions  used  in  the 
exposure  assessment  models,  and  the 
projected  risks  posed  by  each  use  and 
disposal  method  are  the  carcinogenic 
risk  levels  and  the  RfDs  for  non- 
carcinogenic  pollutants  adequate  to 
protect  public  health  "from  any 
reasonable  anticipated  advene  effect 
from  each  pollutant."  EPA,  in  particular, 
requests  comments  on  its  approach  to 
establishing  a  cancer  potency  value  for 
total  hydrocarbons. 

In  selecting  environmental  criteria,  the 
Agency  used  the  most  sensitive  plant 
and  animal  toxicity  values  reported  in 
the  scientific  literature.  Are  the  plants 
and  animals  that  the  Agency  used 
appropriate?  By  selecting  the  toxicity 
values  for  the  most  sensitive  species,  is 
the  Agency  setting  more  stringent 
pollutant  limits  than  is  necessary  to 
adequately  protect  human  health  and 
the  environment  when  sewage  sludge  is 
applied  to  agricultural  lands?  When  field 
data  were  not  available,  was  it 
appropriate  for  the  Agency  to  base 
numerical  Umits  on  the  phytotoxicify 
pathway  using  pot  studies  with  sludge 


spiked  with  metal  salts?  Are  there  data 
on  wild  plant  and  animal  species  that 
the  Agency  should  evaluate? 
EstabUsfament  of  the  Standards 

EPA  is  proposing  standards  that 
include  numerical  pollutant  limits, 
management  practices,  and  other 
requirements  that  define  the  level  of 
management  control  that  treatment 
works,  usere  and  disposen  must 
exercise  over  their  sewage  sludge  to 
preclude  adverse  human  health  and 
environmental  effects.  The  standards 
are  established  separately  for  each 
method  of  use  or  disposaL 

In  establishing  the  numerical  limits, 
the  Agency  is  proposing  two 
approaches.  The  Agency  is  proposing  to 
use  the  exposure  assessment  models  to 
calculate  pollutant  limits  when  sewage 
sludge  is  applied  to  agricultural  lands, 
distributed  and  marketed,  disposed  of  in 
monofills,  and  incinerated  because  these 
practices  are  likely  to  result  in  high 
levels  of  pollutant  exposure  to  an  MEI  or 
because  there  are  si^iificant  scientific 
uncertainties  about  the  effect  of  the 
disposal  practice.  The  other  approach  is 
to  use  "current  sludge  quality"  (i.e.,  the 
98th-percentile  pollutant  concentrations 
shown  in  tiie  "40  Qty  Study")  for  the 
appUcation  of  sewage  sludge  to  non- 
agricultural  lands  and  for  disposing  of 
sewage  sludge  on  surface  disposal  sites. 
The  Agency  is  using  the  "current  sludge 
quality"  approach  for  the  later  two 
practices  because  of  its  belief  that 
human  dietary  exposure  is  unlikely  to 
result  from  these  practices. 

Are  these  the  appropriate  premises  for 
establishing  the  pollutant  limits?  Are 
there  other  premises  that  the  Agency 
should  consider?  Is  the  Agency  correct 
in  assuming  the  implausibilify  of  human 
dietary  exposure,  either  through  food  or 
water,  when  sewage  sludge  is  appUed  to 
non-agricultural  lands  or  disposed  of  on 
surface  disposal  sites?  Has  the  Agency 
over-estimated  the  amount  of  pollutant 
exposure  likely  to  occur  from  the  other 
practices  warranting  use  of  the  98th- 
percentile  pollutant  concentrations  for 
other  methods  of  use  or  disposal.  Will 
the  numerical  limits  or  the  definition  of 
a  use  or  disposal  practice  inhibit  the 
beneficial  reuse  of  sewage  sludge  (e.g., 
prohibiting  the  raising  of  crops  for 
human  consumption  on  non-agricultural 
lands)? 

Will  die  98di-percentile  pollutant 
concentrations  adequately  protect  the 
environment?  The  Agency's  analysis 
shows  that  if  50  metric  tons  of  sewage 
sludge  were  placed  on  a  hectare  of  non- 
agricultural  land,  toxicity  values  for 
plants  (lettuce)  would  be  exceeded  for 
copper  and  zinc  at  the  98th-percentile 
pollutant  concentrations  and  toxicity 
values  for  predatore  (ducks)  eating  soil 
biota  (earthworms)  would  be  exceeded 
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for  lead  at  the  gsth-percentile  pollutant 
concentration.  Because  these  are  the 
most  sensitive  species,  is  the  Agency 
correct  in  assuming  that  any  adverse 
environmental  effect  is  unlikely  to  be 
signiricant? 

In  calculating  the  numerical  limits 
with  the  exposure  assessment  models, 
the  Agency  is  allowing  the  use  of  site- 
speciflc  data  to  calculate  case-by-case 
limits  for  sewage  sludge  that  is  disposed 
of  in  monoflUs  and  that  is  incinerated. 
These  methods  involve  site-speciBc 
physical  conditions  that  make  a 
significant  difference  in  the  pollutant 
limits. 

For  land  application,  there  are  no 
physical  parameters  related  to  the  site 
that  make  a  significant  difference  in  the 
pollutant  limits.  However,  the  models 
could  be  used  to  re-calculate  numerical 
limits  based  on  site-specific  data. 
Should  the  Agency  allow  site-specific 
data  to  be  used  to  calculate  pollutant 
limits  for  factors  other  than  those 
related  to  the  physical  characteristics  of 
the  site  or  when  there  is  less  than  a 
significant  difference  in  the  resulting 
pollutant  limit?  Will  national  limits  for 
sewage  sludge  applied  to  agricultural 
lands  significantly  inhibit  the  use  of 
sewage  sludge?  Should  the  Agency 
consider  the  use  of  case-by-case  limits 
for  agricultural  lands  based  on  soil  pH 
or  type  of  crop  grown  and  consider  the 
testing  of  crops  to  ensure  that  crop 
residue  levels  will  not  exceed  a  limit 
that  would  cause  the  pollutant 
concentration  to  exceed  the  human 
health  criterion? 

The  Agency  believes  that  it  would  be 
impractical  to  establish  case-by-case 
limits  for  sewage  sludge  distributed  and 
marketed  because  of  the  infinite  number 
of  possible  site-specific  conditions,  b 
this  a  logical  assumption? 

The  Agency  is  requiring  the 
application  of  management  practices  for 
each  disposal  method  to  prevent  gross 
abuse  of  the  environment  where  it  could 
not  reasonably  be  anticipated  that 
individuals  would  follow  these 
management  practices  as  part  of  the 
final  use  and  disposal  method.  The 
Agency  is  also  requiring  controls  to 
prevent  the  exposure  of  individuals  and 
animals  to  pathogenic  organisms  when 
sewage  sludge  is  applied  to  the  land, 
distributed  and  marketed,  and  di^>osed 
of  in  monofills  and  on  surface  disposal 
sites.  For  the  most  part,  the  Agency  has 
assumed  that  good  practices  will  be 
carried  out  by  the  user  and  disposer. 
Should  the  Agency  specify  additional 
practices  or  allow  States  and  localities 
to  specify  additional  practices? 

A  summary  of  comments  on  issues, 
data,  and  information  that  the  Agency  is 
requesting  related  to  the  definition  of 


sewage  sludge,  to  specific  use  or 
disposal  methods,  to  the  pathogen  and 
vector  attraction  reduction 
requirements,  and  to  the  proposed 
pollutant  limits  follows. 

Sewage  Sludge 

Septage  and  sewage  sludge  products 
are  included  in  the  definition  of  sewage 
sludge.  By  including  septage  in  the 
definition  of  sewage  sludge,  the  Agency 
does  not  wish  to  infer  that  it  intends  to 
regulate  the  location  and  operation  of 
septic  tanks.  Therefore,  septic  tanks  are 
specifically  excluded  from  the  definition 
of  a  treatment  work.  The  Agency  is 
regulating  the  use  or  disposal  of  the 
pumpings  from  septic  tanks  because  of 
its  concern  with  the  levels  of  pathogenic 
organisms  that  may  be  in  septage. 
However,  are  there  other  regulatory 
approaches  that  should  be  considered 
for  septage  that  would  tailor 
requirements  to  the  Agency's  specific 
concerns  (e.g.,  pathogenic  organisms) 
and  would  relieve  sewage  sludge 
haulers  fit)m  monitoring  for  the  25 
pollutants  and  calculating  annual  and 
cumulative  pollutant  loading  rates?  The 
Agency  is  uncertain  about  the  extent 
and  magnitude  of  any  disruptions  that 
today's  approach  may  cause  and  is 
soliciting  comment  on  the  effect  of 
defining  septage  as  sewage  sludge. 

The  Agency  is  also  including  sewage 
sludge  products  in  the  definition  of 
sewage  sludge.  Sewage  sludge  products 
are  mixtures  of  sewage  sludge  and  other 
materials  frequently  added  during 
composting.  Today's  proposal  includes 
sewage  sludge  products  within  the 
definition  of  sewage  sludge  no  matter 
how  small  the  percentage  of  sewage 
sludge  in  the  product.  "The  Agency  is 
soliciting  comment  on  the  possibility  of 
sewage  sludge  products  that  contain  so 
small  a  percentage  of  sewage  sludge 
that  they  no  longer  have  the 
characteristics  of  sewage  sludge. 

Land  Application 

EPA  is  proposing  different  approaches 
for  calculating  pollutant  limits 
depending  on  the  use  of  the  land.  If  the 
land  is  used  for  agricultural 
commodities  that  are  eventually 
consumed  by  humans,  the  Agency  is 
proposing  annual  and  cumulative 
pollutant  loading  rates  calculated  with 
the  exposure  assessment  model  If  the 
land  is  used  for  non-agricultural 
purposes,  the  "current  sludge  quality" 
(i.e.,  the  98th-percentile  pollutant 
concentrations  shown  in  the  "40  City 
Study")  is  used  as  the  basis  of  the 
pollutant  limits  unless  the  exposure 
assessment  model  calculated  a  hi^er 
pollutant  limit.  When  the  model 
calculated  a  higher  pollutant  limit,  the 


higher  limit  is  used.  The  Agency  is  also 
proposing  to  prohibit  growing  or  taking 
food  for  human  consumption  on  land 
used  for  non-agricultural  purposes 
during  the  application  of  sewage  sludge 
and  for  a  5-year  period  after  the  final 
application  of  the  sewage  sludge. 

Several  issues  arise  on  which  the 
Agency  is  seeking  public  comment.  Is  it 
logical  to  assume  that  food  is  generally  - 
not  grown  on  forest  lands,  lands  being 
reclaimed,  and  lands  dedicated  to 
sludge  disposal?  Will  the  prohibition  of 
taking  food  (e.g.,  hunting  or  berry 
picking)  significantiy  affect  uses  of  non- 
agricultural  lands  such  as  forests?  Is  5 
years  a  reasonable  period  of  time  to 
preclude  growing  food  or  feed  crops  or 
grazing  animals  on  non-agricultural  land 
that  has  been  amended  with  sewage 
sludge?  Will  the  Agency's  proposal 
inhibit  the  beneficial  reuse  of  sewage 
sludge?  If  so,  why? 

In  deciding  how  to  meet  the  pathogen 
reduction  and  vector  attraction 
reduction  requirements,  treatment  works 
have  more  flexibility  if  they  choose  to 
apply  sewage  sludge  to  land  rather  than 
to  distribute  and  market  it  With  the 
increased  flexibility,  the  Agency  is 
requiring  an  agreement,  contract,  or 
other  instrument  with  the  applier  or 
distributor  to  ensure  that  the  applier  is 
aware  of  the  requirements  (e.g.,  the  time 
periods  for  public  access  and  use 
restrictions)  and  complies  with  the 
requirements.  Are  the  provisions  in  the 
agreement  appropriate?  Do  treatment 
works  believe  that  they  will  have 
difficulty  in  negotiating  such  agreements 
with  those  applying  or  distributing  the 
sewage  sludge?  Are  there  provisions 
which  the  Agency  should  add  to  the 
agreements?  How  should  the  Agency 
deal  with  situations  m  which  an  applier 
of  sewage  sludge  receives  sewage 
sludge  from  more  than  one  treatment 
work? 

The  land  application  model  calculates 
pollutant  limits  for  14  pathways.  The 
limit  that  EPA  is  proposing  is  derived 
from  the  pathway  which  results  in  the 
most  stringent  limit  The  "Land 
Application  Technical  Support 
Document"  includes  a  matrix  showing 
the  limits  for  each  pollutant  in  each 
pathway.  Are  there  circumstances  under 
which  the  limiting  pathway  is 
inappropriate  for  sewage  sludge  applied 
to  agricultural  lands? 

Key  assumptions  in  the  model 
affecting  the  numerical  limits  were 
identified  in  the  discussion  on  the 
exposure  assessment  models.  The 
Agency  is  particularly  interested  in  the 
values  used  in  the  exposure  assessment 
models  and  whether  the  combination  of 
assumptions  used  in  the  models  and  the 
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requirements  in  today's  proposal 
adequately  protect  human  public  health 
and  the  environment  without  over- 
regulating  the  beneficial  use  of  sewage 
sludge. 

The  Agency  proposed  prohibiting  the 
application  of  sewage  sludge  to  fitraen. 
snow-covered,  or  flooded  land  unless  it 
is  demonstrated  that  sewage  sludge  will 
not  flow  into  nearby  rivers,  lakes,  or 
streams.  Are  there  circumstances  when 
the  application  of  sewage  sludge  to 
fixnen,  snow-covered,  or  flooded  lands 
does  not  pose  such  a  threat? 

The  models  assume  that  certain 
practices  such  as  incorporation  into  the 
soil  to  a  depth  of  15  centimeters  or  a  soil 
pH  of  6,  are  generally  followed.  Are 
these  assumptions  correct?  While  the 
Agency  does  not  believe  that  it  should 
mandate  how  landowers  manage  their 
land,  are  there  other  management 
practices  directly  tied  to  the  protection 
of  human  health  and  the  environment 
that  the  Agency  has  not  specified,  but 
should? 

Do  the  pathogen  reduction  and  vector 
attraction  reduction  requirements 
provide  treatment  works  suflScient 
flexibility  in  meeting  the  goal  of 
reducing  the  risk  of  transmitting 
pathogenic  diseases  fit)m  the  use  of 
sewage  sludge?  Are  the  time  periods  for 
restricting  access  to  the  land  and 
grazing  animals  appropriate?  Are  the 
time  periods  for  the  growing  and 
harvesting  of  crops  sufficient  to  reduce 
the  risk  of  transmitting  pathogenic 
organisms  into  the  food  chain? 

Distribution  And  Marketing 

Is  EPA's  home  garden  scenario  the 
appropriate  assumption  for  the 
distribution  and  marketing  of  sewage 
sludge?  The  Agency  is  proposing  that 
labels  or  information  sheets  accompany 
sewage  sludge  that  is  distributed  and 
marketed.  Is  it  also  appropriate  for  the 
Agency  to  assume  that  use  can  be 
controlled  with  a  product  label?  Are  the 
provisions  on  the  labels  or  sheets  the 
appropriate  provisions?  Are  there 
provisions  that  should  be  deleted?  Are 
there  provisions  that  should  be  added? 
Is  it  appropriate  for  the  Agency  to 
assume  that  users  of  the  sewage  sludge 
product  will  follow  the  type  of  label  or 
sheet  that  the  Agency  is  proposing? 

Three  key  assumptions  are  used  in 
calculating  the  pollutant  limits.  The  first 
assumption  is  that  sewage  sludge  is 
incorporated  into  the  soil  to  a  depth  of 
15  centimeters  (6  inches).  The  Agency  is 
uncertain  that  natural  weathering 
processes  will  mix  the  sludge  with  the 
soil  to  that  depth  when  the  sewage 
sludge  product  is  applied  to  a  lawn.  Are 
there  studies  on  the  depth  to  which 
natural  processes  mix  sewage  sludge 


into  the  soU  profile?  Should  the  Agency 
have  the  labels  or  sheets  require  users 
to  incorporate  the  sewage  sludge  into 
the  soil  to  a  depth  of  6  to  8  inches? 

The  second  key  asstmiption  in  the 
home  garden  scenario  is  that  animals 
raised  for  human  consumption,  as  well 
as  the  food  and  feed  crops  for  such 
animals,  are  not  exposed  to  sewage 
sludge.  As  a  consequence  of  this 
assumption  and  the  prohibition  on  the 
labels,  the  Agency  eliminated  pathways 
of  exposure  relating  to  animals  raised 
for  human  consiunption.  Elimination  of 
these  animal  pathways  results  in  less 
stringent  numerical  Ihnits  for  organic 
pollutants  than  those  for  agricultural 
lands.  Was  it  logical  for  the  Agency  to 
assume  that  animals  raised  for  human 
consumption  were  not  a  part  of  the 
home  garden  scenario? 

Finally,  the  Agency  assumed  that  20 
applications  of  sewage  sludge  would  be 
applied  to  the  land  in  calculating  the 
pollutant  limits  for  metals.  Is  this  a 
logical  assumption  or  is  there 
documentation  to  show  that  greater  or 
smaller  number  of  apphcations  are 
generally  applied  to  home  gardens? 

Monofills 

For  the  most  part.  EPA  is  using 
pollutant  limits  to  protect  human  health 
and  the  environment  from  potential 
adverse  impacts  of  the  disposal  of 
sewage  sludge  in  monofills.  However, 
the  Agency  has  included  restrictions  on 
the  location  of  monofiUs  and  on  other 
practices  to  ensure  human  health  and 
the  environment  are  adequately 
protected.  Are  the  requirements 
sufficient?  Should  the  Agency  include 
additional  requirements,  such  as  ground- 
water monitoring  or  corrective  action,  or 
eliminate  some  requirements  as 
redundant  or  inconsistent  with  the 
primary  approach  of  controlling  what  is 
disposed  of  in  the  monofiU  (i.e., 
pollution  prevention  as  opposed  to 
pollutant  containment)? 

The  Agency  has  not  analyzed  the 
effect  of  synthetic  liners  in  attenuating 
the  migration  of  pollutants  to  the  ground 
water.  Neither  has  it  factored  in  the  use 
of  synthetic  liners  in  situations  for 
which  case-by-case  limits  are 
calculated.  The  soil  characteristics  of 
natural  clay  liners  could  be  used  in  the 
site-specific  analysis.  How  should  the 
Agency  analyze  the  attenuation  factor  of 
synthetic  liners? 

EPA  is  proposing  that  owners  and 
operators  of  facilities  develop  a  closiu^ 
plan.  Ther  plan  is  to  ensure  that  for  10 
years  a  final  cover  is  maintained,  gas 
venting  is  monitored,  and  access 
restrictions  are  maintained.  Since  data 
show  that  sewage  sludge  decomposes 
within  4  to  5  years,  does  10  years 


provide  a  sufficient  margin  of  safety  for 
owners  and  operators  to  restrict  the  use 
of  the  land  for  other  purposes? 

Owners  and  operators  will  be 
required  to  determine  the  class  of 
ground  water  under  their  monofilL  Are 
the  definitions  and  guidance  sufficiently 
clear  to  allow  such  determinations  to  be 
made?  The  class  of  groimd  water  under 
the  monofiU  has  a  major  effect  on  the 
assumptions  used  to  establish  the 
pollutant  concentrations. 

Pollutant  limits  for  monofills  must  be 
determined  with  site-specific  data  when 
the  distance  from  the  sewage  sludge  unit 
to  the  monofiU  boundary  is  less  than  150 
meters  and  where  the  background 
pollutant  concentration  in  the  ground 
water  exceeds  the  maximum 
contaminant  level  (MCL).  Under  the 
latter  case,  pollutant  concentrations 
would  be  established  so  that  there  is  no 
further  degradation  of  the  ground  water. 
Is  this  approach  apiMopriate  when,  for 
monofills  located  over  other  classes  of 
ground  water,  degradation  is  allowed  as 
long  as  the  pollutant  concentrations  in 
the  ground  water  do  not  exceed  the 
MCL?  Should  EPA  establish  pollutant 
limits  such  that  there  is  no  degradation 
of  any  ground  water,  whether  or  not  that 
ground  water  is  used  for  drinking  water? 

Pollutant  limits  may  be  determined 
using  site-specific  data  if  the  parameters 
at  the  monofill  differ  from  those  on 
Table  6  in  9  503.33.  Are  these  the 
appropriate  parameters?  Will  there  be 
difficulties  in  measuring  any  of  the 
parameters?  Should  other  parameters, 
such  as  the  use  of  synthetic  liners,  be 
included  in  case-by-case  pollutant 
concentrations? 

In  today's  propocal  the  Agency  is 
seeking  comment  on  whether  it  should 
use  5  micrograms  per  liter,  the  proposed 
MCL  for  lead  which  is  measured  at  the 
water  treatment  facility,  or  10 
micrograms  per  liter,  v^ich  is  the 
threshold  value  for  a  treatment  plan  if  a 
certain  number  of  "morning  first  draw 
samples"  exceed  the  value  as  the  basis 
of  the  numerical  concentration  for  lead 
in  sludge  disposed  of  in  monofills.  The 
Agency  is  soliciting  comments  on  the 
appropriate  value  it  should  use. 

The  Agency  is  also  proposing  that 
sewage  sludge  placed  in  monofills  meets 
the  Class  B  pathogen  reduction 
requirements.  Are  the  pathogen 
reduction  requirements  appropriate? 

Surface  Disposal  Sites 

EPA  is  soliciting  information  on  the 
size,  location,  and  characteristics  of 
surface  disposal  sites.  The  Agency  has 
proposed  that  sewage  sludge  placed  on 
surface  disposal  sites  for  more  than  a 
year  come  under  the  requirements  of 
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today's  proposal.  It  the  Agency  correct 
in  assuming  that  sewage  sludge  placed 
on  surface  disposal  sites  for  less  than  a 
year  is  more  likely  to  be  used  in  treating 
sewage  sludge  rather  than  in  its 
disposal? 

The  Agency  is  proposing  to  use  the 
98th-percentile  pollutant  concentrations 
for  sewage  sludge  disposed  of  on 
surface  disposal  sites  because  of  its 
belief  that  surface  disposal  sites  are 
small  and  that  the  pollutants  in  the 
sludge  are  unlikely  to  result  in 
significant  human  health  or 
environmental  exposure.  Are  surface 
disposal  sites  usually  small  and  are  they 
generally  located  within  the  property 
boundary  of  the  treatment  work?  As  the 
Agency  develops  the  exposure 
assessment  model  for  surface  disposal 
sites,  it  will  be  collecting  information 
that  should  confirm  or  refute  these 
premises. 

Except  for  covers  and  a  closure  plan, 
the  general  requirements  and 
management  practices  for  surface 
disposal  are  similar  to  those  for 
monofllls  and.  in  other  cases,  to 
dedicated,  non-agricultural  land 
application.  Are  the  distinctions  in  these 
three  methods  of  disposal  appropriate? 
Should  the  three  methods  of  disposal  be 
consolidated?  Or  is  there  sufficient 
justification  to  maintain  the  distinction? 

Pathogen  Reduction  and  Vector 
Attraction  Reduction  Requirements 

Until  EPA  establishes  a  relationship 
between  infectious  dose  and  disease 
and  develops  a  model  to  simulate  the 
movement  and  attenuation  of 
pathogenic  organisms  in  the 
environment  the  Agency  is  proposing  a 
combination  of  performance-based 
technology  reqiiirements  and  time 
periods  during  which  access  to  the  land 
and  the  growing  and  harvesting  of 
certain  crops  is  restricted.  Are  there 
other  approaches  that  the  Agency 
should  consider? 

The  relative  reductions  in  pathogenic 
organisms  and  the  numbers  of  indicator 
organisms  that  the  Agency  is  proposing 
are  based  on  limited  research  and  the 
Agency's  experience  with  different 
types  of  treatment  technologies.  The 
Agency  is  requesting  information  that 
shows  either  that  greater  reductions  are 
likely  to  occ\ir  or  that  the  Agency's 
assessment  of  the  reductions  likely  to 
occur  was  overoptimistic. 

Incineration 

A  major  issue  on  which  the  Agency  is 
seeking  public  comment  is  the  proposal 
to  control  the  emission  of  organic 
pollutants  through  a  limitation  on  the 
concentration  of  total  hydrocarbons  in 
the  emissions.  Should  other  organic 


pollutants  have  been  used  in  deriving 
the  risk  specific  air  concentration  for 
total  hydrocarbon  emissions?  Does  the 
flame  ionization  detector,  in  conjunction 
with  the  correction  factors  included  in 
the  equation,  limit  the  level  of  organic 
emissions  to  an  incremental 
carcinogenic  risk  level  of  1 XIO"? 
Should  the  Agency  establish  a  national 
cap  for  total  hydrocarbon  emissions  or 
calculate,  as  proposed,  a  limit  for  each 
facility? 

The  Agency  is  soliciting  data  that 
correlates  organic  emissions,  carbon 
monoxide  levels,  and  total  hydrocarbon 
emissions  from  multiple  hearth,  fluidized 
bed.  and  other  types  of  incinerators 
which  are  similar  to  those  firing  sewage 
sludge.  As  an  alternative  to  limiting 
hydrocarbon  emissions,  should  the 
Agency  consider  using  "good" 
performance  standards,  such  as  a  100- 
ppm  limit,  for  carbon  monoxide? 
Because  data  are  lacking  on  good 
sewage  sludge  incinerator  performance, 
should  the  Agency  use  the  organic 
pollutant-by-organic  pollutant  health- 
based  approach?  Are  there  other 
approaches  that  the  Agency  should 
consider  that  woidd  limit  not  only  the 
organic  pollutants  that  are  fed  into  the 
incinerator,  but  also  the  organic 
pollutants  that  are  formed  by  the 
combustion  process? 

In  deriving  the  risk  specific  air 
concentrations  for  chromium  and  nickel, 
the  Agency  made  the  assumption  that 
hexavalent  chromium  was  one  percent 
of  the  chromium  emissions  and  that 
nickel  subsulHde  was  100  percent  of  the 
nickel  emissions.  Are  there  data  to  show 
that  alternative  percentages  of 
hexavalent  chromium  and  nickel 
subsulfide  should  have  been  used? 

The  Agency  is  requesting  public 
comment  on  its  proposal  to  use  25 
percent  of  the  NAAC2S  for  lead  as  the 
basis  for  the  lead  limit.  In  light  of  the 
significant  health  effects  from  the 
emission  of  lead  from  sewage  sludge 
incinerators,  would  10  percent  of  the 
NAAQS  have  been  a  more  appropriate 
basis? 

Are  the  values  that  the  EPA  is 
proposing  for  temperature  and  oxygen 
content  of  the  exit  gas  reasonable  for 
sewage  sludge  incinerators?  The  Agency 
is  soliciting  data  from  tests  that  may 
support  or  question  the  proposed  values. 
Should  the  Agency  have  specified 
requirements  for  incinerator  ash  and 
incinerator  scrubber  water?  If  so,  how 
would  these  requirements  differ  from 
those  already  in  place  under  other 
regulatory  programs? 

The  Agency  is  soliciting  comments  on 
whether  to  deny  owners  or  operators  the 
opportunity  to  obtain  credit  for  an 
increase  in  the  height  of  their  stacks. 


after  the  effective  date  of  the  rule,  as  a 
means  of  complying  with  the  numerical 
limits  in  the  rule.  Raising  the  stack 
height  increases  the  amount  of 
dispersion,  thereby  reducing  the 
concentration  of  the  exposure  that 
reaches  the  MEI.  However,  raising  the 
stack  does  not  reduce  the  mass  emission 
of  the  pollutants.  National  cancer 
incidence,  therefore,  may  not  change 
significantly  from  increasing  stack 
height  rather  than  installing  constant 
controls  (e.g.,  wet  electrostatic 
precipitators  (ESPs)  and  after-burners). 

Use  Of  The  Numerical  Limits 

The  pollutant  limits  included  in 
today's  proposal  are  based  on  extensive 
data  and  analysis.  The  proposal  raises 
many  precedential  scientific,  technical 
and  policy  issues.  Therefore,  depending 
on  results  of  the  National  Sewage 
Sludge  and  comments  on  the  proposed 
rule,  the  Agency  may  revise  some  of  the 
limits.  It  would  not  be  advisable  for 
permit  writers  to  use  the  proposed  limits 
in  permits  in  advance  of  the  final 
issuance  of  the  "Guidance  For  Writing 
Case-By-Case  Permit  Requirements  for 
Municipal  Sewage  Sludge". 

This  Guidance  Document  was 
developed  to  assist  permit  writers  in 
developing  permits  for  sewage  sludge 
prior  to  the  technical  standards  in 
today's  proposal.  The  Guidance 
document  is  based  on  existing  Federal 
and  State  requirements.  It  is  not 
inconsistent  with  today's  proposal. 
Rather,  today's  proposal  goes  beyond 
the  Guidance  document.  Revisions  to 
the  Guidance  document  will  assist 
permit  writers  in  giving  the  appropriate 
weight  to  the  numerical  limits  in  today's 
proposal.  These  revisions  should  be 
available  by  September  30. 1989. 

Related  Requirements 

Monitoring,  Record  Keeping  And 
Reporting 

The  Agency  is  proposing  sewage 
sludge  monitoring,  record  keeping,  and 
reporting  requirements  with  the  Part  503 
requirements.  However,  the  Agency  is 
also  considering  placing  such 
requirements  in  the  State  program 
management  requirements  (40  CFR  Part 
501)  and  in  the  National  Pollutant 
Discharge  Elimination  System  permitting 
requirements  (40  CFR  Parts  222-224). 
Conunents  are  solicited  on  this.  In 
addition,  the  Agency  is  soliciting 
comments  on  the  frequency  with  which 
it  is  proposing  to  have  facilities  test  their 
sewage  sludge,  the  sampling  and 
analysis  protocols  that  are  to  be  used  in 
testing  and  analyzing  the  sewage  sludge, 
and  the  record  keeping  and  reporting 
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requirements  that  the  Agency  is 
proposing.  The  Agency  recognizes  that 
the  proposed  requirements  are  minimum 
requirements  and  that  many  States  have 
much  more  frequent  and  extensive 
monitoring,  record  keeping,  and 
reporting  requirements.  Should  the 
Agency  specify  more  frequent  sewage 
sludge  monitoring  requirements?  Should 
the  Agency  base  the  sewage  sludge 
monitoring  requirements  on  factors 
other  than  wastewater  flow  (e.g,  percent 
industrial  influent  to  the  facility)  or 
should  the  Agency  estabUsh  a  uniform 
frequency  for  the  first  year  and  then 
allow  less  frequent  testing  based  on  the 
variations  seen  in  the  fac^ity's  sludge 
quality? 

The  Agency  is  proposing  different 
record  retention  requirements, 
depending  on  the  use  or  disposal 
method.  When  sewage  sludge  is  applied 
to  agricultural  land,  the  records  must  be 
kept  for  the  life  of  the  publicly  owned 
treatment  work  (POTW)  to  ensure  that 
the  cumulative  pollutant  loading  rates 
for  metals  are  not  exceeded.  For  the 
disposal  of  sewage  sludge  in  monofllls. 
records  must  be  kept  for  10  years,  the 
proposed  closure  period.  For  all  other 
use  or  disposal  methods,  the  Agency  is 
proposing  that  records  be  retained  for  5 
years,  the  period  of  time  proposed  for 
the  State  program  management 
regulations.  As  an  alternative,  the 
Agency  also  considered  record  retention 
requirements  of  3  years.  Should  die 
Agency  have  a  single  record  retention 
requirements  for  aUoise  or  disposal 
methods?  Do  the  distinctions  among  the 
use  or  disposal  methods  justify  different 
record  retention  requirements. 

Removal  Credits 

The  Agency  is  proposing  to  allow 
eligible  POTWs  to  revise  pretreatment 
standards  and  issue  removal  credits  for 
pollutants  in  three  situations.  First 
removal  credits  would  be  available  for 
the  pollutants  that  are  regulated  under 
the  use  or  disposal  method  employed  by 
the  POTW.  Removal  credits  would  also 
be  available  for  the  pollutants  in  sewage 
sludge  disposed  of  in  MSWLFs  in 
compUance  with  40  CFR  Part  25a 
Finally,  removal  credits  would  be 
available  for  pollutants  that  the  Agency 
evaluated  without  establishing 
numerical  limits,  if  a  POTW  employs  the 
disposal  method  for  which  the  pollutant 
was  evaluated,  because  EPA  concluded 
that  even  under  the  worst  conditions, 
the  pollutant  did  not  interfere  with  the 
use  or  disposal  method. 

The  list  of  organic  pollutants  on  Table 
11  in  S  503.72  includes  only  those 
organic  pollutants  listed  in  IRIS.  Some 
oi^anic  pollutants,  such  as  vinyl 
chloride,  are  not  presently  listed  in  IRIS 


because  their  human  health  criteria  are 
undergoing  Agency  review.  IRIS 
changes  periodically.  How  should  the 
Agency  revise  and  update  Table  11? 
Adding  pollutants  to  Table  11  will 
require  recalculating  a  human  health 
criterion  for  total  hydrocarbons  and 
adjusting  the  risk  speciflc  concentration. 

The  Agency  is  soliciting  comment  on 
the  proposal  to  limit  removal  credits  to 
pollutants  regulated  under  a  use  or 
disposal  method  included  in  today's 
proposal  when  a  POTW  employs  use  or 
disposal  methods  other  than  disposal  in 
MSWLPs.  The  Agency  also  solicits 
comments  on  its  decision  not  to  allow 
removal  credits  for  pollutants  when  the 
concentration  of  those  pollutants  lead  to 
the  determination  that  the  sewage 
sludge  is  hazardous,  even  though 
disposal  of  this  sludge  in  conformance 
widi  40  CFR  Part  261-268  constitutes 
compliance  with  Section  405(d)  of  the 
CWA. 

Impact 

The  Agency  projected  that  the 
benefits  of  complying  with  this  rule 
include  the  following:  a  reduction  of  9.5 
annual  cancer  cases  (from  12.3  annual 
incremental  cancer  cases  attributable  to 
the  use  or  disposal  of  sewage  sludge); 
and  a  reduction  of  5,266  incidences  of 
individuals  who  experience  adverse 
effects  from  lead  (from  6,139).  This 
projection  is  a  net  increase  in  benefits 
due  to  the  fact  that,  in  some  instances 
(e.g..  incineration),  the  anticipated 
compliance  strategy  poses  greater  risk. 
Furthermore,  in  projecting  the  reduction 
in  cancer  and  lead  cases,  the  Agency 
assumed  that  incinerators  would  install 
constant  controls  (e.g..  after-burners  and 
wet  ESPs). 

To  come  into  compliance  with  the 
rule,  the  Agency  projected  that  5.300 
POTWs  will  have  annual  incremental 
costs  of  approximately  $157.7  million 
dollars.  Some  of  these  costs  are 
pursuant  to  monitoring,  reporting,  and 
record  keeping  requirements.  O^er 
costs  are  due  to  the  costs  of  putting  on 
constant  controls  or  using  a  different  use 
or  disposal  method.  It  is  anticipated  that 
509  POTWs  tvill  have  to  take  positive 
actions  to  come  into  compliance  with 
today's  proposal.  The  projected  cost 
figure  does  not  account  for  site-specific 
modeling  to  bring  some  POTWs  into 
compliance  with  the  proposed  numerical 
limits.  Nor  does  it  reflect  that  some 
POTWs  may  strengthen  their 
pretreatment  programs  to  improve  the 
quality  of  their  sewage  sludge. 

To  improve  the  Agency's  analyses, 
comments  are  requested  on  the 
following: 


•  Procedures  for  assigning  a 
particular  sludge  quality  to  an  individual 
facility: 

•  Relationship  of  industrial  flow  to 
the  quality  and  amount  of  the  sewage 
sludge  generated: 

•  Procedures  used  to  assign  a  use  or 
disposal  method  to  a  particular  facility; 

•  Baseline  costs  of  the  disposal 
practices; 

•  Baseline  costs  for  testing, 
monitoring,  and  record  keeping 
requirements: 

•  Assumptions  in  determining  if  a 
faciUty  complies  ivith  the  requirements, 
particularly  the  annual  pollutant  loading 
rates  for  agricultural  land  application; 

•  Assumptions  concerning  how 
facilities  would  comply  with  the 
requirements,  particulariy  the 
assumptions  made  on  the  alternative 
practices  that  would  be  used; 

•  Assumptions  used  to  determine  the 
retrofit  technologies  owners  and 
operators  of  sewage  sludge  incinerators 
would  use  to  comply  with  today's 
proposal: 

•  Additional  data  needed  to  make 
assumptions  on  the  feasibiUty  of 
pretreatment  by  industrial  dischargers: 

•  Assumptions  used  in  projecting  the 
benefits  of  the  rule;  and 

•  Definition  of  a  small  entity. 

While  the  foregoing  discussion  lists  the 
major  issues,  data  and  information  of 
interest  to  the  Agency,  any  provision  of 
the  rule  is  open  for  public  comment  The 
Agency  will  carefully  evaluate  all  public 
comments  and  will  respond  to  the 
comments  in  the  Notice  modifying 
today's  proposal  and  in  promulgating 
thende. 

PART  Xm.  AVAILABILITY  OF 
TECHNICAL  INFORMA'nON  ON  THE 
PROPOSED  RULE 
Availability  of  Numerical  Criteria 
Computational  Programs 

The  following  numerical  criteria 
computational  programs  are  available:  ■ 

•  Land  Application/Distribution  and 
Marketing--RAMS  Model  for  terrestrial 
Padiways— PB  89-138739.  Cost  $55.00. 

•  Land  Apphcation/Distribution  and 
Marketing— SLAPMAN  Model  for 
surface  runoff-^»B  89-138747,  Cost 
$55.00. 

•  Landfill  (MonofiU) — Sludgeman 
Model-^>B  89-138754,  Cost  $60.00. 

•  Incineration — Sludge  Incineration 
Model— PB  89-138762,  Cost  $120.00. 

Programs  on  IBM  PC  compatible  disks 
may  be  ordered  from:  National 
Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
ATTN:  Sales,  Telephone  No.  (703)  487- 
4650. 
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Please  specify  PB  number  when 
ordering. 

AvaiUbiUly  of  tb*  PrapoMd  Rule  and 
Preunbia 

The  proposed  rule  and  preamble  may 
be  obtained  by  contacting:  Dr.  Alan 
Rubin.  Sewage  Sludge  Task  Force  (WH- 
585).  United  States  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460.  (202)  475-7301. 

Availability  of  Technical  Support 
Documents 

The  following  technical  support 
documents  are  available: 

•  Technical  Support  Document  for 
Land  Application  and  Distribution  and 
Marketii^  of  Sewage  Sludge — PB  89- 
136576,  Cost:  $42.96  (A19,  paper  copy); 
$6.95  (AOl,  microfiche). 

•  Technical  Support  Document  for 
Landfilling  of  Sewage  Sludge— PB  89- 
136584,  Cost:  $15.95  (A05,  paper  copy): 
S6.95  (AOl,  microfidie). 

•  Technical  Support  Document  for 
Incineration  of  Sewage  Sludge — PB  89- 
136592.  Cost:  $49.95  (A22.  paper  copy): 
S8.9S  (AOl.  microfiche). 

•  Technical  Support  Dociunent  for 
Surface  Disposal  of  Sewage  Sludge — ^PB 
80-13660a  Cost:  $21.95  (A07,  paper 
copy):  $8.95  (AOl,  microfiche). 

•  Tedmical  Support  Document  for 
Pathogen  Reduction  in  Sewage  Sludge — 
PB  89-138618.  Cost:  $13.95  (A03.  paper 
copy):  $6.95  (AOl,  microfiche). 

These  documents  may  be  ordered 
from  the  National  Technical  Information 
Service. 

AvaUabiUty  of  Aggregate  Impact 
Anaylsb  Matbodelagy 

The  fcrflowing  aggregate  impact 
analysis  methodology  may  be  ordered 
From  the  National  Technical  Infonnatioa 
Service: 

•  Human  Health  Riak  Aaaeaament  for 
Municipal  Sludge  Disposal:  Benefit  of 
Alternative  Re^ilatory  Options— TO  88- 
136626.  Coat  $42.95  (A18.  paper  copy). 

Avattabffity  of  tbo  Regulatory  Impact 
AnMysia  and  Iiifucuiation  Coleclkiu 
Raquast  Poamwmts 

The  following  documents  supporting 
this  proposed  regulation  may  be  ordered 
from  the  National  Technical  Information 
Service: 

•  The  Regnlatoiy  Impact  Analysis— 
PB  89-136634.  Coat:  $42.96  (A2a  paper 
copy);  $6.95  (AOl.  microfiche). 

•  information  Collection  Request 
Docuraenta— PB  80-138642.  Cost:  $21.85 
(A06.  paper  copy);  $&96  (AOl. 
microfiche). 


Availability  of  EPA's  Science  Advisory 
Board  Review  of  Risk  Asaassment 
Metnodoiogiea 

The  follo«ving  Science  Advisory  Board 
report  may  be  ordered  from  the  National 
Technical  Information  Service. 

•  The  Review  of  the  Risk  Assessment 
Methodologies  for  Land  Application/ 
Distribution  and  Marketing.  Landfilling, 
and  Incineration  of  Sewage  Sludge — ffi 
88-136659.  Cost  $15.95  (A05.  paper 
copy);  $6.95  (AOl,  microfiche). 

AocaastoIRlS 

Those  outside  EPA  can  obtain  an  IRIS 
account  by  contacting:  Mike 
McLau^hi,  DIALCOM.  Inc/Federal 
Systems  Division,  600  Maryland 
Avenue.  SW..  Washington,  DC  20024. 
Telephone:  (202)  488-0550. 

IRIS  is  also  available  through  the 
Public  Health  Network  (PHN)  of  the 
Public  Health  Foundation.  Call  Paul 
Johnson  at  (202)  898-5600  for  more 
information.  PHN  is  only  available  to 
local,  State,  and  Federal  public  health 
officials. 

IRIS  is  currently  available  on  the  NIH 
National  Library  of  Medicine's  TOXNET 
systems.  Call  (301)  496-6531  for  details. 

List  or  R< 


Used  In  Praanririe 

1.  American  Petroleum  faistitute  (API).  1963. 
Land  Treatnent  Practices  in  the  Petroleum 
Industry.  Environmental  Research  and 
Tedmology.  Inc.,  Concord.  MA. 

2.  Anthony.  R.C.  and  G.W.  Wood.  1979. 
Effects  of  Municipal  Wastewater  Irrigation 
on  Wildlife  and  WlklUfe  Habitat.  Pp.  213-223. 
In:  Sopper,  William  B.  and  Sonia  N.  Kerr. 
197S.  Utilisatiea  of  Mwidpal  Sewage 
Effluents  and  Sladge  on  Forest  and  Disturbed 
Land.  Pennsylvania  State  University  Press. 
University  Park.  PA 

3.  Association  for  UtiUxation  of  Sewage 
Sludge.  1968.  Proceedings-Second 
International  Symposium  on  Land 
AppUcation  of  Sewage  Sludgs.  Tokyo.  Japan. 

4.  Baxter.  Hil.  M.  Aqoiler,  and  iC  Btown. 
1963.  Heavy  Metals  and  Persistent  Organics 
at  a  Sewage  Sludge  Disposal  Site.  |.  Envinm. 
Qual.  12(3):311-318. 

5.  Brown.  D.S..  and  ]JD.  AlMson.  1967. 
MINTEQAl.  An  EqutUbrinm  MeUil  Spedation 
Model:  User's  MairaaL  U.S.  Environmentnol 
Research  Laboratory.  Athem.  GA.  EPA/600/ 
3-67-012. 

6.  Brown.  R.B.  1975.  Significanca  of  Trace 
Metals  and  Nitrates  in  Sludge  Soils. ).  Water 
PoUut.  Control  Fad.  47:2863-2875. 

7.  Qianey.  R.L  1973.  Crop  and  Food  Chain 
Effects  of  Toxic  Elements  in  Sludges  and 
EflluentB.  Pp.  129-141.  In:  Proc  of  the  Joint 
Cool  on  RecycUag  Municipal  Sludges  and 
Eflluents  on  Laad.  Chaaqiaign.  Q.  Ouiy  9-13. 
1973).  NaUonai  Assoc.  Slate  Univ.  and  Land 
Grant  CoUaese.  Washii^oa.  DC 

S.  Chang.  AC  and  AL  Page.  1965. 
Personal  Communication.  Dept.  of  Soil  and 
Environmental  Sciences,  Untv.  of  California, 
Riverside,  CA  (As  died  In  Page.  AL,  T.G. 
Logan.  |.A  Ryan.  1967.) 


9.  Cole,  D.W.  196a  Response  of  Forest 
Ecosystems  to  Sludge  and  Wastewater 
Applications— A  Case  Study  in  Western 
Washington.  In:  U.S.  EPA.  1960.  Utilization  of 
Munidpal  Wastewater  and  Sludge  for  Land 
Redamation  and  Uomass  Production. 
Washington,  DC  EPA  430/»-«1-012. 

la  Delos.  CC  el  al.  1884.  Toxic 
Substances.  Technical  Guidance  Manual  for 
Performing  Waste  Load  Allocations,  Book  U- 
Streams  and  Rivers,  Toxic  Substances.  U.S. 
EPA  Office  of  Water  ReguiaUons  and 
Standards,  Washington,  DC  EPA-440/4-84- 
022. 

11.  Dowdy.  R.H..  and  W.E  Larson.  1975. 
The  Availability  of  Sludge-Bome  Metals  to 
Various  Vegetable  Crops.  J.  Environ.  Qual. 
4:278-282. 

12.  Drees,  LM.  1988.  Effect  of  Lime  and 
Other  PrecJpitanIs  or  Sludge  Conditioners  on 
Conversion  of  Chromium  to  the  Hexavalent 
State  When  Sludge  is  Incinerated.  Final 
Report.  EPA  Contract  86-0»-3346. 

13.  Fehny,  AJL,  D.C  Girvin.  and  E.A 
Jenne.  1964.  MINTEQ— A  Computer  Program 
for  Calculating  Aqueous  Geochemical 
Equilibrium.  EPA-«00/»-84-O3X 

14.  Genstle,  R.W..  and  DM.  Albrinck.  1962. 
Atmospheric  Emissions  of  Metals  from 
Sewage  Sludge  Incineration.  Air  PolL  Control 
Assoc.  32(11)  (November). 

15.  Goring.  CA.I..  and  J.W.  Hanaker.  1972. 
Organic  Chemicals  in  the  Soil  Environment 
Vol.  1.  Marcel  Dekker.  Inc..  NY. 

16.  Guenzi,  W.D..  et  al.  (ed.).  1974. 
Pesticides  in  Soil  and  Water.  (Listed.  Soil  Sd. 
Soc.  Amer.,  Madison.  WI.) 

17.  Haghiri,  F.  1974.  Plant  Uptake  of 
Cadmium  as  Influenced  l>y  Cation  Exchange 
Capadty.  Organic  Matter,  Zinc  and  Soil 
Temperature.  J.  Environ.  QuaL  3:180-183. 

18.  Hallden.  J.A,  C|.  Pederson.  and  J.P.  St. 
John.  1987.  Steele  Brook  Pilot  Study  for 
Implementing  EPA's  Toxic  Control  Policy. 
Phase  II  Technical  Analysis.  U.S.  EPA  Office 
of  Water  Regulations  and  Standards, 
Washington,  DC. 

19.  Honeyman,  RD.,  and  P.H.  Santschi. 
1988.  Metals  in  Aqaalic  Systems.  Environ. 
Sd.  Technol.  22:86r 

20.  Hyde,  H.C  el  aL  1979.  Effect  of  Heavy 
Metals  in  Sludge  on  A^iculttiral  Crops. ). 
Water  PoUut  Control  Fed.  51:2475-2488. 

21.  HydroQual.  Ina  1986.  Technical 
Guidance  Manual  for  Performing  Waste  Load 
Allocations,  Book  IV:  Lakes,  Reservoirs  and 
Impoundments.  Toxic  Substances  Impact 
U.S.  EPA  Office  of  Water  Regulations  and 
Standards.  Washington,  DC  EPA-440/4-87- 
002. 

22.  LaGoy.  PX 1987.  Estimated  Soil 
Ingestion  Rates  for  Use  in  Risk  Assessment. 
Risk  Analysis  7:355. 

23.  Maiima.  T.,  et  al.  1977.  Studies  of 
Pyrolysis  Process  of  Sewage  Shidge.  Pp.  381- 
396.  In:  Prog.  Wat  Tech.  (Vol  8).  Per^raan 
Press.  Great  Britain. 

24.  National  Center  for  Heahh  Slatistics. . 
1981.  Plan  and  Operation  of  the  Second 
National  Health  and  Nutrition  Bxaminalioo 
Survey  (1978-1980).  Vital  and  Healdi 
Statistics  Series  1(1S). 

25.  National  Well  Water  Assodation.  1985. . 
DRASTIC:  A  Standardized  System  for 


Federal  Regigter  /  Vol.  54.  No.  23  /  Moudty,  Felru  iry  6.  1989  /  Proposed  Rules 


5875 


Evaluating  Ground  Water  Pollution  Potential 
Using  Hydrogeologic  Settings.  Ada.  OK. 

28.  Page.  A.L,  T.G.  Logan,  and  J.A.  Ryan. 
1987.  Land  Application  of  Sludge.  Lewis 
Publi^ers,  Inc.,  Chelsea,  MI. 

27.  PEI  Associates,  Inc.  1987.  Sewer  Sludge 
Incineration:  ISCLT  Model  Sensitivity 
Analysis.  U.S.  EPA  Office  of  Water 
Regulations  and  Standards.  Washington.  DC. 

28.  Pennington.  J.A.T.  1983.  Revision  of  the 
Total  Diet  Study  Food  Lists  and  Diets. ).  Am. 
Diet.  Assoc.  82:168-173. 

29.  Peterson.  M.S.,  LW.  Lion,  and  CA 
Shoemaker.  1988.  Influence  of  Vapor-Phase 
Sorption  and  Diffusion  on  the  Fate  of 
Trichloroethylene  in  an  Unsaturated  Aquifer 
System.  Environ.  Sci.  Technol.  22:571. 

30.  Pirkle,  J.L.  et  al.  1985.  The  Relationship 
Between  Blood  Lead  Levels  and  Blood 
Pressure  and  Its  Cardiovascular  Risk 
Implications.  Amer.  J.  Epidemiol.  121(2). 

31.  Seeker,  Eileen  M.,  and  W.E.  Sopper. 
Reclamation  of  Bituminous  Strip-mine  Spoil 
Banks  with  Municipal  Sewage  Sludge. 
Reclamation  and  Revegetation  Research. 
3:87-100  (As  cited  in  Seaker.  Eileen  M.  1985. 
Uses  of  Philadelphia  Mine  Mix  for  Strip-mine 
Reclamation  in  Western  Pennsylvania.  City 
of  Philadelphia  Water  Department 
Philadelphia.  PA.) 

32.  Singh.  0. 1983.  The  Effect  of  Land 
Application  of  Sludge  on  Concentrations  of 
Certain  Sludge-Associated  Toxic  Chemicals 
in  Michigan  Soils  and  Crops  (Report).  MI 
Dept  of  Ag.,  Toxic  Substances  Division, 
Lansing,  MI. 

33.  Sopper,  William  E.,  and  Sonja  N.  Kerr. 
1980.  Mine  Land  Reclamation  with  Municipal 
Sludge — Pennsylvania's  Demonstration 
Program.  (As  cited  in  Cole.  1980.  Pp.  55-87.) 

34.  Touchton,  J.T..  et  al.  1976.  Residual 
Effect  of  Liquid  Sludge  on  Coastal  Bermuda 
Grass  and  Soil  Chemical  Properties.  J. 
Environ.  Qual.  5:161-164. 

35.  U.S.  EPA  1979.  Process  Design  Manual 
for  Sludge  Treatment  and  Disposal.  EPA  625/ 
1-79-011. 

36.  U.S.  EPA.  1962.  Fate  of  Priority 
Pollutants  in  Publicly-Owned  Treatment 
Works.  Vol.  I.  Effluent  Guidelines  Division, 
Washington,  DC  EPA  440/1-82-303. 

37.  U.S.  EPA.  1984.  Environmental 
Regulations  and  Technology.  Use  and 
Disposal  of  Municipal  Wastewater  Sludge. 
Washington.  DC. 

38.  U.S.  EPA.  1984.  Ground-Water 
Protection  Strategy.  Washington,  DC. 

39.  U.S.  EPA.  1985.  Chromium  Emissions 
from  Sewage  Sludge  Incinerators.  Office  of 
Air  and  Radiation,  Emission  Standards  and 
Engineering  Division. 

40.  U.S.  EPA.  Chromium  Screening  Study 
Test  Report,  Sewage  Sludge  Incinerator  No. 
13  Detroit  Water  and  Sewer  Department 
Detroit  Michigan.  Office  of  Air  Quality 
Planning  and  Standards.  EMB  Report  85- 
CHM-5. 

41.  U.S.  EPA.  1985.  Environmental  Profiles 
and  Hazard  Indices  for  Constituents  of 
Municipal  Sludge.  Washington,  DC. 

42  U.S.  EPA.  1985.  Guideline  for 
Determination  of  Good  Engineering  Practice 
Stack  Height.  EPA-4S0/4-6O-023R. 

43.  U.S.  EPA.  1986.  Air  Quality  Criteria  for 
Lead  (Volumes  l-IV).  Environmental  Criteria 
and  Assessment  Office,  Research  Triangle 
Park,  NC  EPA-600/8-83/028aF. 


44.  U.S.  EPA.  1986.  Guideline  on  Air 
Quality  Models  (Revised).  Office  of  Air 
Quality  Planning  and  Standards.  Research 
Triangle  Park,  NC.  EPA-450/2-18-027R. 

45.  U.S.  EPA.  1986.  Reducing  Lead  in 
Drinking  Water  A  Benefits  Analysis  (Draft 
Final  Report).  Office  of  Policy,  Planning  and 
Evaludtion. 

46.  U.S.  EPA.  1986.  Sludge  Incinerator  Air 
Quality  Modeling.  Office  of  Air  Quality 
Planning  and  Standards,  Research  Triangle 
Park.  NC. 

47.  U.S.  EPA.  Chromium  Emissions  from  a 
Sewage  Sludge  Incinerator,  Draft  Report.  EPA 
Contract  68-03-3346. 

48.  U.S.  EPA.  1987.  Development  of  Risk 
Assessment  Methodology  for  Land 
Application  and  Distribution  and  Marketing 
of  Municipal  Sludge.  Office  of  Health  and 
Environmental  Assessment  Environmental 
Criteria  and  Assessment  Office,  Cincinnati, 
OH.  ECAO-CIN-489. 

49.  U.S.  EPA.  1987.  Integrated  Risk 
Information  System  Supportive 
Documentation,  Volume  I.  Office  of  Health 
and  Environmental  Assessment  Washington. 
DC.  EPA/600/8-86/032a. 

50.  U.S.  EPA.  1987.  Review  of  Technical 
Documents  Supporting  Proposed  Revisions  to 
EPA  Regulations  for  the  Disposal/Reuse  of 
Sewage  Sludge  under  Section  405(d)  of  the 
Clean  Water  Act.  Science  Advisory  Board, 
Environmental  Engineering  Committee. 
Washington,  DC.  SAB-EEC-87-015. 

51.  U.S.  EPA.  1988.  Analytical  Methods  for 
the  National  Sewage  Sludge  Survey. 
Washington.  DC 

52  U.S.  EPA.  1988.  Guidance  for  Writing 
Case-by-Case  Permit  Requirements  for 
Munidpal  Sewage  Sludge.  Draft  Office  of 
Water  Experiment  Permits  Division. 

53.  U.S.  EPA.  1988.  Guidelines  for  Ground- 
Water  Classification  Under  the  EPA  Ground- 
Water  Protection  Strategy.  Washington,  DC. 

54.  U.S.  EPA.  1988.  Probabilistic  Ground- 
Water  Classification  at  the  Forty-Six 
Currently  Active  Sewage  Sludge  MonofiUs. 
Washington,  DC 

55.  U.S.  EPA.  Sampling  Procedures  and 
Protocols  for  the  National  Sewage  Sludge 
Survey.  Washington,  DC. 

56.  U.S.  EPA.  1988.  Technical  Support 
Document:  Incineration  of  Sewage  Sludge 
(Draft).  Office  of  Water. 

57.  U.S.  EPA.  1988.  Technical  Support 
Document:  Land  Application  and  Distribution 
and  Marketing  of  Siewage  Sludge  (Draft). 
Office  of  Water  Regulations  and  Standards, 
Washington,  DC. 

58.  U.S.  EPA.  1988.  Technical  Support 
Document:  Landfilling  of  Sewage  Sludge 
(Draft).  Washington,  DC. 

59.  U.S.  EPA.  1988.  Technical  Support 
Document:  Surface  Disposal  of  Sewage 
Sludge  (Draft).  Office  of  Water  Regulations 
and  Standards.  Washington.  DC 

60.  U.S.  Geological  Survey.  1981.  Facing 
Geologic  and  Hydrologic  Hazards.  Geologic 
Survey  Professional  Paper  1240-B. 
Washington,  DC. 

61.  Van  Genuchten.  M.  1985.  Convective- 
Dispersive  Transport  of  Solutes  Involved  in 
Sequential  First-order  Decay  Reactions.  J. 
Computers  Geosci.  11:129. 

62.  Water  Pollution  Control  Federation. 
1988  Incineration.  Manual  of  Practice  No. 
OM-11.  Alexandria,  VA. 


63.  Water  Resources  Council.  1977. 
Guidelines  for  Determining  Flood  Flow 
Frequency.  Bulletin  Number  17A. 

64.  Webber,  LR.,  and  E.G.  Beauchamp. 
1979.  Cadmium  Concentrations  and 
Distribution  in  Com  [Zea  mays  L)  Grown  on 
a  Calcareous  Soil  for  Three  Years  After 
Three  Annual  Sludge  Applications.  |. 
Environ.  Sci.  Health  Bl4(5):454-474. 

65.  Yeh,  G.T.  1981.  AT123D;  Analytical 
Transient  One-,  Two-,  and  Three- 
Dimensional  Simulation  of  Waste  Transport 
in  the  Aquifer  System.  Oak  Ridge  National 
Laboratory,  Environmental  Sciences  Division. 
Oak  Ridge  TN.  ORNL-5602. 

66.  U.S.  EPA  1986.  Development  of  Risk 
Assessment  Methodology  for  Munidpal 
Sludge  Landfilling.  Environmental  Criteria 
and  Assessment  Office,  Cincinnati.  OH. 
ECAO-CIN-485. 

67.  US.  EPA  1965.  Environmental  Science 
and  Engineering.  Exposure  to  Airborne 
Contaminants  Released  from  Land  Disposal 
Facilities — A  Proposed  Methodology. 

68  U.S.  EPA  1988  Personal 
Communication  of  E.P.  Grumpier  with  Shireo 
Co.,  Dallas,  TX,  April  8  1988 

66.  U.S.  EPA.  1987.  Descriptive  Statistics  on 
Contaminants  in  Municipal  Sludge  Based  on 
the  EPA  40-POTW  Study.  Science 
Applications  International  Corporation.  EPA 
Contract  No.  68-01-6912. 

70.  Dowdy,  R.H..  et  al.  1978  Growth  and 
Metal  Uptake  of  Snap  Beans  Grown  on 
Sewage  Sludge — Amended  Soils,  a  Four-Year 
Field  Study. ).  Environ.  Qual.  7:252-257. 

71.  Hajjar.  LM.  1985.  Effect  of  Soil  pH  and 
the  Residual  Effed  of  Sludge  Loading  Rate  on 
the  Heavy  Metal  Content  of  Tobacco  and 
Peanut  and  the  Effect  of  Cd  SOlog.  on  the  Cd 
Content  of  Various  Cultivars  of  Grass.  MS. 
Thesis,  North  CaroUna  State  U.,  Raleigh.  (As 
Cited  in:  Page,  AJ-,  T.H.  Logan,  and  |.A. 
Ryan.  1987.) 

72.  Vlamis,  J.  et  al.  1985.  Zinc  and  Cadmium 
Uptake  by  Bariey  in  Field  Plots  Fertilized 
Seven  Years  with  Urtian  and  Suburban 
Sludge.  Soil  Sci.  139:81-87.  (As  cited  in:  Page. 
AJ-,  T.H.  Logan,  and  J  A.  Ryan.  1987.) 

73.  U.S.  EPA  1983.  Process  Design  Manual 
for  the  Land  Application  of  Municipal  Sludge. 
Munici[>al  Environmental  Research 
Uboratory,  Cincinnati.  OH.  EPA-825/1-83- 
018 

74.  U.S.  EPA.  1988.  Location  Restrictions 
(Subpart  B) — Criteria  for  Municipal  Solid 
Waste  Landfills  (40  CFR  Part  258)— Subtitle  D 
of  the  Resource  Conservation  and  Recovery 
Act  (RCRA).  Office  of  Solid  Waste. 
Washington.  DC. 

75.  U.S.  EPA.  1987.  The  Effects  of  Municipal 
Wastewater  Sludge  on  Leachates  and  Gas 
Production  from  Sludge-Refuse  Landfills  and 
Sludge  MonofiUs.  Water  Engineering 
Researoh  Laboratory,  Office  of  Research  and 
Development  Cincinnati,  OH. 

76.  U.S.  EPA.  1987.  Task  Report:  Cyanide 
Levels  in  Municipal  Sewage  Sludge  In:  U.S. 
EPA  Water  Engineering  Researoh  Lalmratory 
Monthly  Report.  Office  of  Research  and 
Development.  Cincinnati,  OH. 

77.  U.S.  EPA.  1968  Operating  Criteria 
(Subpart  C) — Criteria  for  Municipal  Solid 
Waste  Landfills  (40  CFR  Part  258}— Subtitle  D 
of  the  Resource  Conservation  and  Recovery 


5878  Ftderal  Ragbtor  /  Vol  54.  No.  23  /  Monday.  February  6.  1980  /  Proposed  Roles 


Act  (RCaiA).  Office  of  Solid  Waite. 
WaBhington.  DC 

78.  U.S.  EPA.  198&  Technical  Support 
Document  Pathogen*  and  Vectors.  (Draft). 
Office  of  Water  Regulationa  and  Standarda. 
Washington.  DC 

TV.  U.S.  BPA.  isas.  Development  of  a 
Qualitative  Pathogen  Risk  Assessment 
Methodology  for  Municipal  Slud^ 
l-andfilHng.  Bnvironmental  Criteria  and 
Assessment  Office,  Office  of  Research  and 
Development.  Wasfairaton.  DC. 

aa  U.S.  EPA.  1983.  Tiie  Record  of 
Proceedings  on  die  OWRS  Municipal  Sewage 
Slwdge  Committees.  WasMngton,  DC 

81.  U.8.  EPA.  198a  Supporting  SUtement 
for  the  Netiaoai  Sawrage  Sludge  Survey. 
WasJiingtoa.  DC 

82.  VS.  EPA.  188&  Review  ot  the  National 
Ambient  Air  QMUty  Standards  for  Lead: 
Exposure  Analjrsis  Methodology  and 
Validatiaa  (Dnfl).  Waahingtoo.  DC 

S3.  Coola.  A.,  at  aL  1«7&  Biochemical 
Reapooae  ot  Male  Volunteers  Ingesting 
Inorganic  Lead  for  40  Days.  Int  Arch.  Occup. 
Environ.  Health  38:128-13a 

84.  Sherlock.  |..  et  aL  1982.  Assessment  of 
Lead  Intakes  and  Doae-Response  for  a 
Population  in  Ayr  Exposed  to  a  Plumbsolvent 
Water  Supply.  Hum.  Toxicol.  1:11^122. 

85.  U.S.  EPA.  1988.  Devek>pment  of  Risk 
Assessment  Methodology  for  Municipal 
Sludge  Incineration.  Environmental  Criteria 
and  Assesament  Office,  Cincinnati  OH. 
ECAO-aN-4M. 

86.  Abron-Robinson,  LA.  and  LW. 
Weinberger.  1984.  Sewage  Sludge  Versus 
Commercial  Methods  for  Reclaiming  Strip 
Mine  Soil  U.S.  EPA,  Municipal 
Environmental  Research  Laboratory  and  Peer 
ConsultanU.  Cincinnati,  OH.  EPA/eoO/2-84/ 
155. 

87.  VS.  EPA.  1988.  POTW  Sludge  Sampling 
and  Analysis  Document  (Draft).  Washington, 
DC. 

PART  XrV:  CHANGES  IN  40  CFR 
PART  257 

As  described  in  previous  parts  of  the 
preamble,  the  proposed  requirements  in 
40  CFR  Part  503  establish  standards  to 
protect  human  health  and  the 
environment  from  any  reasonably 
anticipated  adverse  ^ects  of  each 
regulated  pollutant  in  sewage  sludge. 
These  standards  provide  specific 
pollutant  concentrations,  management 
practices,  and  other  requirements  for  the 
final  use  or  disposal  of  sewage  sludge 
when  the  sewage  sludge  is  applied  to 
agricultural  and  non-agricultural  land, 
distributed  and  marketed,  disposed  of  in 
monofills  or  on  surface  disposal  sites,  or 
incinerated.  The  standards  apply  to 
publicly  and  privately  owned  treatment 
works  that  generate  or  treat  domestic 
sewage  sludge  and  to  any  person  who 
uses  or  dispcwes  of  sewage  sludge  from 
such  treatment  woi^. 

Existing  requirements  in  40  CFR  Part 
257  are  applicable  to  all  solid  waste 
disposal  facilities  and  practices 
regulated  under  sections  4004  and  4010 
of  the  Resource  Conservation  and 


Recovery  Act  Witfa  certain  exceptions 
listed  in  |  2S7.1(c),  the  requirements  in 
40  CFR  Part  2S7  apply  to  aO  type*  of 
faculties  (i.e..  landfills,  siufece  disposal 
sites,  land  application  units,  and  waste 
piles]  used  for  diqxtsal  of  solid  waste, 
as  well  as  all  types  of  non-hazardous 
solid  wastes  (La.,  municipal,  industrial 
commercial  agricultural,  mfaiing.  and  oil 
and  gas  waste).  Part  257  also  applies  to 
the  disposal  of  sewage  sludge  from 
publicly  and  privately  owned  treatment 
worics.  However,  because  Part  257 
covers  only  a  limited  ntunber  of 
pollutants  and  use  and  disposal 
practices  and  because  EPA  is  proposing 
comprehensive  regulations  under  40 
CFR  Part  503,  EPA  proposes  to  amend  40 
CFR  Part  257  to  exclude  sewage  sludge. 

ListofSubJacU 

40CFRPart2S7 

Reporting  and  record  keeping 
requirements,  waste  disposal 

40CF7tPart503 

Sewage  sludge  use  and  disposal, 
monitoring,  reporting  and  record 
keeping  requirements. 

Dated-  |anuary  18. 198a 

Lse  M.  Thomas. 

Administrator 

For  reasons  set  out  in  the  preamble. 
Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  257— CfUTEfUA  FOR 
CLASSIFICATION  OF  SOUD  WASTE 
DISPOSAL  FACtLITIES  AND 
PRACTICES 

1.  The  authority  citation  for  Part  257  is 
revised  to  read  as  follows: 

AutiMrily:  Section  1008(a)(3)  and  section 
4004(a).  Pub.  L  94-68a  90  Stat  2803  and  2815 
(42  U.S.C  e0O7(aN3)  ud  8B44(a)). 

2.  Section  257,1  is  amended  by 
revising  paragraphs  (b).  (c)(3)  and  (c)(4) 
to  read  as  follows: 

f  2S7.1    9copa  and  purpose. 

(b)  These  criteria  do  not  apply  to  the 
use  or  disposal  of  sewage  sludge  under 
section  4C^d)  of  the  Clean  Water  Act. 
as  amended. 

(c)  *  •  • 

(3)  The  criteria  do  not  apply  to  the 
land  application  of  domestic  sewage  or 
treated  domestic  sewage. 

(4)  The  criteria  do  not  apply  to  the 
location  and  operation  of  septic  tanks. 
«        *        •        •        * 

3.  Section  257.2  is  amended  by 


revising  the  definition  for  "sludge"  and 
"solid  waste"  to  read  as  follows: 

S  267.2   DalMlions. 

*        *        *        «        * 

"Sludge"  means  any  solid.  semi-soHdL 
or  liquid  waste  generated  from  a 
commercial  or  industrial  wastewater 
treatment  plant,  vrater  supply  treatment 
plant,  or  air  pollution  control  facility  or 
any  other  such  waste  having  similar 
characteristics  and  effect 

"Solid  waste"  means  any  garbage, 
refuse,  shidge  frtnn  a  privately  owned 
treatment  plant  operated  in  conjunction 
with  commercial  or  industrial 
manufacturing  or  processing  facilities, 
water  supply  treatment  plant,  or  air 
pollution  facility  and  other  discarded 
material,  included  solid,  liquid, 
semisolid,  or  contained  gaseous  material 
residting  frtim  industrial,  commercial 
mining  and  a^cultural  operations,  and 
from  community  activities,  but  does  not 
include  solid  or  disssolved  materials  in 
domestic  sewage,  or  soUd  or  dissolved 
materials  in  irrigation  return  flows  or 
industrial  discharges  which  are  point 
sources  sub)ect  to  permits  under  section 
402  of  the  Federal  Water  Pollution 
Control  Act,  as  amended,  (86  Stat.  880), 
or  source,  special  nuclear,  or  by-product 
material  as  defined  by  the  Atomic 
Energy  Act  of  1954.  as  amended  (68  Stat 
923). 

4.  Section  257.3-4  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

§  257.3-4    Qround  water. 

***** 

(b)(1)  For  purposes  of  section 
1008(a)(3)  of  the  Act,  a  party  charged 
with  open  dumping  may  demonstrate 
that  complitmce  should  be  determined  at 
an  alternative  boundary  in  lieu  of  the 
solid  waste  boundary.  The  court  shall 
establish  an  alternative  boundary  only  if 
it  finds  that  such  a  change  would  not 
result  in  contamination  of  ground  water 
which  may  be  needed  or  used  for  human 
consumption.  This  finding  shall  be 
based  on  analysis  and  consideration  of 
all  of  the  following  factors  that  are 
relevant: 


92S7>4    (Amandad] 

5.  Section  257.3-A  is  amended  by 
removing  paragraphs  (b)  and  (c). 

It  is  proposed  to  add  Part  503  to 
proposed  Subchapter  0  '  to  read  as 
follows: 


'  51  PR  44«3.  February  4. 1966. 
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SUBCHAPTER  0-8EWAOE  SLUDQE 

PART  503— TECHNICAL  STANDARDS 
FOR  IME  USE  AND  DISPOSAL  OF 
SEWAQE  SLUDGE 


9M** 

505.1  Purpose  and  applicability. 

503.2  Relationship  to  other  requirements. 
503  J    State  authority. 

503.4    ExdusioBS.  ^ 

S03Ji    Gaoeral  definitioM, 

Subpart  B~*Land  AppMoaHon  0f  Sawaoa 
Slmine 

503.10  Applicability. 

503.11  Specialized  definitions. 

503.12  Land  application— general 
requirements. 

503.13  AgRcidtuial  land — national  poUutant 
bmits. 

503.14  Agrioaltaral  land — management 
practices. 

503.15  Non-agricultural  lead — national 
poUutaat  Iteyts. 

503.16  Non-agriculkual  land — management 
practices. 

503.17  Pathogen  and  vector  attraction 
reduction  requirements. 


Subpwt 


■na  Hnnmiin9  of 


508.20  Apphcability. 

503.21  Spedalixed  definitions. 

503.22  Distributien  and  marketing — general 
requirements. 

503.23  Distribution  and  maiiieting — national 
poUutant  limits. 

503.24  Distribution  and  marketing — 
management  practices. 

503.25  PaAogen  and  vector  attraction 
reduutioD  lequiiements. 

Subpart 
MoftofMs 

503.30  Applicability. 

503.31  Specialized  definitions. 

503.32  MoBofills— general  requirements. 

503.33  Moaofflla— poUntant  limits. 

503.34  MonofiUa — management  practices. 

503.35  Pathogen  reduction  requirements. 


of  Sewage  Sludge  in 


Subpart  E    dapesal  of  gawaga  Sludga  on 

503.40  Applicability. 

503.41  Specialiaed  definitions. 

503.42  Surface  disposal  sites — general 
requirements. 

503.43  Surface  disposal  sites — national 
pollutant  limits. 

503.44  Surface  disposal  sites — management 
practices. 

503.45  Pathogen  and  vector  attraction 
reduction  requirements. 


SubpartF— Pattnoan  and  Vector  Attracfion 
RaducHon  RequlraHtanta 

503.50  Applicability  and  scope. 

503.51  Specialized  definitions. 

503.52  Pathogen  reduction  requirements. 

503.53  Vector  attraction  reduction 
requirements. 

Subpart  G— hidaaratton  of  Sawaga  Shidge 
503.60    Applicability. 


503.61  Spedalmed  definitions. 

503.82  Incineration — general  requirements. 

503.63  Incineration    poPutant  liinits. 

508.64  Incineration — management  practices. 


5*3.70    Applieability  and  descriptian  of  a 
remo'val  credit. 

508.71  Spedabied  definitioa 

503.72  Polhitanis  for  which  removal  credits 
may  be  auttorized. 

jubpart  I   Monltortng,  naconi  Iteaplaii. 


503.80    Purpose. 
S03«    General. 

50342    Land  application  of  sewage  sludge. 
503Jtt    Oislribution  and  marlieting  of  sewage 
sludge. 

503.84  Disposal  of  sewage  sludge  in 
mooefiOs. 

503.85  DiqxMal  of  sewage  sludge  on  surface 
disposal  sites. 

50SJie    Incineration  of  sewage  sludge. 

Appendix  A— Ground  Water  PallutanI 
Criteria 

Appendix  B — Procedun  To  Detennine 
AmMMl.Whola  SM|S  AppHcati—  Rate 

Appem&K  C    Piwjedme  To  Detennine  Hie 
Number  Of  AppBcafiaas  tVoais)  That 
Sewage  Sludge  May  Be  ApfiKed  To 
Agricultural  Land 

Appendix  D — Pracedurs  To  Calculate 
Maximum  CombusQon  Gas  Flow  Rate 

Audiority:  Sections  405  (d)  and  (e),  Clean 
Water  Act,  as  amended  by  Pub.  L.  95-217. 
Sec.  S4(d).  91  Stat.  1591  (33  U.S.C.  1345  (d) 
and  [e]Y  and  Pub.  L.  100^,  TMe  IV,  Sec.  406 
(a),  (b).  Ml  Stat.  71.  72. 

Subpart  A— Oeaeral  Prowiaions 

§  503.1    Pucpoaa  and  i«>plicabiMy. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  establish  standards  for  the  use  or 
disposal  of  sewage  sludge  that  is 
generated  daring  the  treatment  of 
domestic  sewage  in  treatment  works  or 
that  is  treated  in  treatment  woi^is.  This 
regulation  contains  numerical  pollutant 
limitations,  management  practices,  and 
other  requirements  for  the  use  and 
disposal  of  sewage  sludge  which 
protects  public  healdi  and  the 
environment  from  any  reasonably 
antidpated  adverse  ejects  of  each 
regulated  pollutant. 

(b)  Applicability.  (1)  Tliis  part 
establishes  minimum  requirements  for 
the  sewage  slndge  that  is  applied  to 
agricultural  and  non-agricultural  land, 
distributed  and  marketed,  disposed  of  in 
monofills,  disposed  of  on  surface 
disposal  sites,  and  incinerated. 

(2)  Any  person  who  employs  a  method 
of  final  use  or  disposal  identified  in 
paragraph  (b)(1)  of  this  section  must  do 
so  in  accOTdance  with  this  part. 

(3]  This  part  does  not  apply  to 
processes  used  to  treat  monicipal 
wastewater  and  domestic  sewage  or 


processes  used  to  treat  sewage  sludge 
prior  to  the  final  use  or  disposal  of  the 
sewage  sludge. 

(4)  The  detennination  of  the  maimer 
in  w^ich  sewage  sladge  is  finally  used 
or  disposed  of  is  a  matter  for  local 
communities.  Any  use  or  diqiosal 
method  may  be  i»ed  as  Iwig  as  the  use 
or  disposal  is  carried  out  in  accordance 
with  die  requirements  of  diis  part. 

S503.2    RelstionsMpIo 


(a)  Permits  for  the  use  and  disposal  of 
sewage  sludge  are  addressed  in  40  CFR 
Parts  122  through  124. 

(b)  Requirements  for  die  approval  of 
State  sew^e  sludge  management 
programs  are  included  in  40  OFK  Part 
501. 


§503.3 

Nothing  in  this  part  precludes  States 
fit>m  imposing  more  stringent 
requirements  for  any  sewage  sludge  use 
or  disposal  method  covered  by  this  part 


§90X4 

(a)  Industrial  shidge.  (1)  This  part 
does  not  apply  to  any  sludge  that  is 
generated  or  treated  by  industrial 
wastewater  treatment  works  treating 
industrial  waste  or  wastewater  or 
treating  domestic  sewage  along  with 
industrial  waste  or  wastewater. 

(2)  Standards  for  the  use  and  disposal 
of  non-hazardous  mdnstrial  sludge  are 
established  in  40  CFR  Parts  257  and  25a 

(b)  Hazardous  sewc^  sladge.  (1)  This 
part  does  not  apply  to  sewage  sloe^ 

determined  to  be  hazardous  in        

accordance  with  Appendix  II  of  40  CFR 
Part  281. 

(2)  Standards  for  the  disposal  of 
sewage  sludge  determined  to  be 
hazardous  are  established  in  40  CFR 
Parts  261  duouj^  268. 

(3)  Use  or  disposal  of  hazardous 
sewage  sludge  in  compliance  with  the 
requirements  in  40  CFR  Parts  261 
throu^  268  will  constitute  compliance 
with  the  requirements  of  section  405  of 
the  Clean  VVater  Act 

(c)  Incinerator  ash.  (1)  This  part  does 
not  apply  to  the  ash  generated  during 
the  incineration  of  sewage  sludge. 

(2)  Standards  for  the  use  and  disposal 
of  ash  generated  during  the  incineration 
of  aewage  sludge  are  established  in  40 
CFR  Part  2S7,  Part  258,  or  Parts  261 
through  268. 

(d)  Disposal  of  sewage  sludge  in 
municipal  landfills.  (1)  This  part  does 
not  apply  to  sewage  slndge  diat  is 
di^>osed  of  in  a  landfill  with  mimidpal 
solid  waste.  Standartls  for  the  disposal 
of  sewage  sludge  in  municipal  solid 


C378 


Federal  Regbter  /  Vol.  54,  No.  23  /  Monday.  February  6.  1989  /  Proposed  Rules 


waste  landfills  are  established  in  40  CFR 
Part  25a 

(2)  Treatment  works  disposing  of  their 
sewage  sludge  in  municipal  solid  waste 
landfills  must  ensure  that  their  sewage 
sludge  meets  the  requirements  of  40  CFR 
Part  258  and  that  the  sewage  sludge  is 
sent  to  a  State-permitted  facihty. 

(3)  Disposal  of  sewage  sludge  in 
compliance  with  40  CFR  Part  258  will 
constitute  compliance  with  section  405 
of  the  Clean  Water  Act. 

(e)  Co- firing  of  sewage  sludge.  This 
part  does  not  apply  to  sewage  sludge 
that  is  fired  in  an  incinerator  with  other 
wastes. 

(f)  Deepwell  wet  air  oxidation 
systems.  The.  part  does  not  apply  to 
sewage  sludge  that  is  placed  in  deepwell 
wet  air  oxidation  systems  or  to  the 
location  or  operation  of  these  systems. 

(g)  Septic  tanks.  This  part  does  not 
apply  to  the  location  and  operation  of 
septic  tanks,  but  does  apply  to  septage 
that  is  pumped  and  collected  for 
disposal. 

(h)  Marine  sanitation  devices.  (1)  This 
part  does  not  apply  to  Type  I  or  Type  II 
marine  sanitation  devices,  as  deHned  in 
33  CFR  Part  159. 

(2)  This  part  does  apply  to  the 
pumpings  from  Type  ni  marine 
sanitation  devices,  as  defined  in  33  CFR 
Part  159,  that  are  delivered  to  shore-side 
facilities  for  disposal. 

iSMJi    Qaneral  deflniUoni- 

(a)  CWA  means  the  Clean  Water  Act 
(formerly  referred  to  either  as  the 
Federal  Water  Pollution  Act  or  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972)  Pub.L  92-500.  as 
amended  by  Pub.L  95-217,  Pub.L  95- 
576,  Pub.L  96-483,  Pub.L  97-117  and 
Pub.L  100-4. 

(b)  Domestic  sewage  is  waste  and 
wastewater  from  humans  or  from 
household  operations  that  are 
discharged  to  or  otherwise  enter 
treatment  works. 

(c)  Ground  water  is. water  below  the 
land  surface  in  a  zone  of  saturation. 

(d)  Industrial  wastewater  treatment 
works  are  privately  owned  treatment 
works  that  treat  waste  and  wastewater 
generated  by  industrial,  manufacturing, 
and  commercial  processing  facilities. 

(e)  MunicipaUty  means  a  city,  town, 
borough,  county,  parish,  district, 
association,  or  other  pubUc  body 
(including  an  intermunicipal  Agency  of 
two  or  more  of  the  foregoing  entities) 
created  by  or  under  State  law;  an  Indian 
tribe  or  an  authorized  Indian  tribal 
organization  having  jurisdiction  over 
sewage  sludge  management;  or  a 
designated  and  approved  management 
Agency  under  section  208  of  the  CWA. 
as  amended.  The  definition  includes  a 


special  district  created  under  State  law, 
such  as  a  water  district,  sewer  district, 
sanitary  district,  utility  district,  drainage 
district,  or  similar  entity,  and  an 
integrated  waste  management  faciUty  as 
defined  in  section  201(e)  of  the  CWA,  as 
amended,  that  has  as  one  of  its  principal 
responsibilities  the  treatment,  transport, 
or  disposal  of  sewage  sludge. 

(f)  Person  is  an  individual, 
association,  partnership,  corporation, 
municipality.  State  or  Federal  agency,  or 
an  agency  or  employee  thereof. 

(g)  Pollutant  means  those  organic  or 
inorganic  substances,  or  combinations 
of  substances,  including  disease-causing 
agents,  which  after  discharge  and  upon 
exposing,  ingestion,  inhalation,  or 
assimilation  into  any  organism,  either 
directiy  from  the  environment  or 
indirectiy  by  ingestion  through  the  food- 
chain,  will,  on  the  basis  of  information 
available  to  the  Administrator,  cause 
death,  disease,  behavioral 
abnormalities,  cancer,  genetic 
mutations,  physiological  malfunctions 
(including  malfunctions  in  reproduction), 
or  physical  deformations  in  such 
organisms  or  their  offspring. 

(h)  Pollutant  limit  is  a  numeric  limit 
for  a  pollutant  that  describes  the 
maximum  amount  of  a  pollutant  allowed 
per  unit  amount  of  sewage  sludge  (e.g., 
milligrams  of  pollutant  per  kilogram  of 
dry  solids):  the  maximum  amount  of  a 
pollutant  that  can  be  applied  per  unit 
area  of  land  (e.g.,  kilograms  per  hectare); 
or  the  maximum  amount  of  a  pollutant 
per  unit  volume  of  air  (e.g.,  micrograms 
per  cubic  meter). 

(i)  PubUcly  owned  treatment  works,  or 
POTW,  means  any  device  or  system 
usfed  in  the  treatment  (including 
recycling  and  reclamation)  of  domestic 
sewage  or  industrial  waste  of  a  liquid 
nature  that  is  owned  by  a  municipiaUty 
or  State  entity. 

(j)  Septage  is  the  Uquid  and  solid 
material  pumped  from  a  septic  tank, 
cesspool,  or  similar  domestic  sewage 
treatment  system  or  a  holding  tank    .  — 
when  the  system  is  cleaned  and 
maintained. 

(k)  Sewage  shidge  is  any  solid,  semi- 
solid, or  liquid  residue  removed  during 
the  treatment  of  municipal  wastewater 
and  domestic  sewage  or  the  treatment  of 
domestic  sewage.  Sewage  sludge 
includes,  but  is  not  limited  to.  solids 
removed  during  primary,  secondary,  or 
advanced  wastewater  treatment,  scum, 
septage,  portable  toilet  pumpings.  Type 
in  marine  sanitation  device  pumpings, 
and  sewage  sludge  products. 

(1)  State  is  one  of  the  United  States  of 
America,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam.  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 


and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

(m)  Treatment  works  are  publicly 
owned  treatment  works  owned  by  a 
State,  or  municipal  entity  or  federally  or 
privately  owned  treatment  works  that 
treat  domestic  sewage.  Treatment  woriis 
do  not  include  septic  systems.  Privately 
owned  industrial  waste  treatment  wori(S 
that  process  industrial,  manufactiiring. 
or  conmiercial  waste  and  wastewater 
along  with  domestic  sewage  are  not 
included  in  this  definition. 

Subpart  B— Land  Application  of 
Sawaga  Siudga 


8503.10 

This  subpart  applies  to  the  application 
of  sewage  sludge  to  either  agriciiltural  or 
non-agricultural  land  and  to  any  person 
who  uses,  disposes  of,  or  distributes 
sewage  sludge  by  or  for  application  to 
either  agricultural  or  non-agricultural 
land.  Sewage  sludge  which  is  distributed 
and  marketed  in  compliance  with 
Subpart  C  is  not  subject  to  this  subpart. 

{503.11    Specialized  definWona. 

(a)  Agricultural  land  is  land  to  which 
sewage  sludge  is  applied,  in  order  to  use 
the  nutrient  and  soil  conditioning 
properties  of  sewage  sludge,  for  crops 
which  are  intended  for  direct  or  indirect 
human  consumption  or  for  animal  feed 
for  animals  intended  for  human 
consumption.  This  includes  land  used  as 
pasture  for  the  grazing  of  animals. 

(b)  Annual  pollutant  loading  rate  is 
the  maximum  amount  of  a  poUutant  that 
may  be  applied  to  a  unit  area  of  land 
during  a  365-consecutive-day  period. 

(c)  Annual  whole  sludge  application 
rate  is  the  maximum  amount  of  sewage 
sludge  that  may  be  applied  to  a  unit 
area  of  land  during  a  365-consecutive- 
day  period. 

(d)  Applier  is  a  person  who  receives 
sewage  sludge  from  treatment  works  or  . 
distributors  and  who  is  responsible  for.  .. 
the  proper  application  of  the  sewage 
sludge. 

(e)  Base  flood  is  a  flood  that  has  a 
one-percent  or  greater  chance  of 
recurring  in  any  given  year  or  a  flood  of 
a  magnitude  equalled  or  exceeded  once 
in  100  years,  on  the  average,  over  a 
significanUy  long  period. 

(f)  Cumulative  pollutant  loading  rate 
is  the  maximum  amoimt  of  an  inorganic 
pollutant  that  may  be  applied  to  a  unit 
area  of  land. 

(g)  Dedicated  land  is  land  that  is  used 
for  the  disposal  of  sewage  sludge.  No 
attempt  is  made  to  use  the  nutrient  and 
soil  conditioning  properties  of  the 
sewage  sludge  for  a  beneficial  purpose 
on  this  land. 
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(h)  Distribt^or  is  a  person  who 
receives  sewage  sludge  bom  treatment 
works  and  delivers  Vae  sewage  riudge  to 
a  user  or  another  distributor. 

(i)  Feed  crops  are  crops  intended  for 
consumption  by  animals. 

(j)  Fkxidplain  is  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters,  including  flood  prone 
areas  of  o&kore  i^ands  that  are 
iaraidated  by  a  base  flood. 

(k)  Food  crops  are  crops  intended  for 
human  consumption. 

(1)  Forest  land  is  land  to  which 
sewage  sludge  is  applied  in  order  to  use 
the  nutrient  and  soil  conditioning 
properties  of  the  sluc^  for  the  growth  of 
the  trees  on  the  land. 

(m)  Land  application  is  the  application 
of  liquid,  de-watered,  dried,  or 
composted  sewage  sludge  to  the  land. 
Sewage  sludfe  may  be  s^n-ayed  or 
spread  onto  the  surface  of  the  land, 
injected  below  the  surface  of  the  soil,  or 
incorporated  into  the  soil. 

(n)  Non-agricultural  land  is  land 
where  sewage  sludge  is  applied  but 
where  no  food  or  feed  (Tops  are  grown 
or  animals  are  ^ttzed.  This  includes,  but 
is  not  limited  to,  forest  land,  reclaimed 
land,  and  dedicated  land. 

(o)  Pasture  land  is  land  to  which 
sejYsge  sludge  is  appUed  in  order  to  use 
the  nutrient  and  soil  conditioning 
properties  of  the  sludge  for  the  ^tiwing 
of  crops,  suck  as  legumes,  grasses,  grain 
stubble,  and  stover,  dial  are  intencted 
for  animals  grazing  on  the  land. 

(p)  Redakaed  bmd  is  land  that  has 
been  drastically  dirtnrbed  (e^..  a  strip 
mine)  or  that  is  aiaiynally  productive. 
As  part  of  tlK  redaaation  process, 
sewage  shidge  is  applied  £or  its  nutrient 
and  soil  coaditioniag  properties  to  help 
re-vegetate  asad  reclaim  the  land. 

(q)  Sewafe  sludge  boandary  is  the 
outermost  perimeter  of  aa  area  of  land 
to  which  seiwagc  sludge  is  applied. 

$503.12    land  appicaUon— genial 
fa<nilrew>entai 

(a)  No  person  subject  to  this  subpart 
shall  Hse  or  dispose  of  sewage  sludge  by 
land  application  or  distribute  sewage 
sludge  for  use  or  disposal  by  land 
application  except  in  accordance  with 
this  subpart 

(b)  Treatment  works  shall  enter  into 
an  agreement  with  the  distributor  or 
appher  of  sewage  sludge  that  requires 
the  distributor  or  appUer  to  comply  with 
die  I mpaiiJiBmtu  iadiis  subpart.  Each 
distributor  of  sewage  shidge  sbaH  enter 
into  an  agreeaient  wUk  the  applier  of 
sewage  sludge  to  comply  widi  the 
requiremeBts  in  this  antyart  j^ 
agreements  mast  indtide  the  general 
provisions  in  paragraph  (b)(lj  and  the 


provisions  ia  patagrapfa  (bK2|  or 
paragraph  (b)(3)  of  this  section. 

(1)  General  provisions  include  the 
following: 

(i)  The  name  and  address  of  persons 
receiving  and  applying  the  sewage 
sludge; 

(ii)  The  location  and  legal  description 
of  the  sites  to  which  the  shidge  is  to  be 
appUed: 

(iti)  The  size  of  the  sites  (or  portion 
thereof)  to  which  the  sludge  is  to  be 
applied,  in  hectares  or  acres; 

(iv)  The  nitrogen  content  of  the 
sewage  sludge; 

(v)  A  prohibition  on  applying  sewage 
sludge  at  rates  in  excess  of  the  nitrogen 
requirements  of  the  vegetation  (food  or 
feed  crops,  trees,  grasses,  etc.)  and  at 
rates  that  would  cause  the  excess 
nitrogen  in  the  sewage  sludge  to  leach  to 
the  ground  water; 

(vi)  The  amount  of  sewage  sludge  to 
be  appUed  to  each  site,  in  metric  tons; 

(vii)  The  class  of  pathogen  reduction 
used  in  treating  the  sewage  sludge  and 
the  applicable  ose  and  access 
restrictions  set  forth  in  40  CFR  503.52  for 
that  class  of  pathogen  reduction: 

(viii)  The  method  used  in  complying 
with  the  vector  attraction  reduction 
requirements  ia  40  OR  503.53; 

(ix)  The  period  of  time  after  receipt 
within  whk:h  the  sewage  sludge  must  be 
applied; 

(x)  The  appUcation  method  to  be  used 
(i.e.,  injection  below  the  soil  surface, 
spraying,  surface  application,  etc.)  and 
whether  or  not  ^e  sladge  is  to  be 
incorporated  into  the  soil; 

(xi)  The  storage  method  to  be  used  in 
case  of  inclement  weather  and  the 
public  heakh  and  environmentally 
protective  practices  to  be  used  until  the 
sludge  is  applied; 

(xii)  The  provisions  in  f  503.12  (c),  (d), 
and  (e). 

(2)  Ihx>visions  for  agricultural  lands 
include  the  following: 

(i)  The  concentrations  of  the 
pollutants  in  Table  1  and  Table  2  of  40 
CFR  503.13; 

(ii)  Specification  of  the  amount  of 
sewage  sludge,  in  metric  tons  per 
hectare,  that  may  be  appUed  in  a  365- 
consecutive-day  period  withont 
exceeding  the  annual  poHotant  loading 
rates  in  Table  1  of  40  CFR  503.13  (see 
Appendix  B  of  tMs  paxi  to  determine  dw 
appropriate  whole  sludge  apfrfication 
rate); 

(iii)  Speciflcation  of  die  mniber  of 
jrews  that  sewage  sladge  may  be 
applied  to  d»  inad  wi^oot  exceeding 
die  poUutant  loadiag  rates  in  Table2  of 
40  CFR  S^U  (aee  Appendix  C  of  this 
part  to  ijaimmme  the  Bnniber  of  years 
that  sew^age  dodge  may  be  appbed  to 
the  land);  and 


<iv)  The  management  practices  set 
forth  at  40  CFR  503.14. 

(3)  Provisions  for  non-agricultural 
lands  include  the  following: 

(i)  The  concentrations  oi  the 
poUutanU  in  Table  3  of  40  CFR  503.15; 

(ii)  The  management  practices  set 
forth  at  40  CFR  503.16. 

(c)  Sewage  sludge  shall  not  be  applied 
to  the  land  if  the  appUcation  would 
cause  or  contribute  to  the  harm  of  a 
threatened  or  endangered  species  of 
plant  fish,  or  wildlife  or  would  result  in 
the  destruction  or  adverse  modification 
of  the  critical  habitat  of  a  threatened  or 
endangered  s|Mcies. 

(d)  Sewage  sludge  shall  not  be  applied 
to  the  land  if  the  application  of  the 
sewage  sludge  would  restrict  the  flow  of 
a  base  flood,  would  reduce  the 
temporary  water  storage  capacity  of  the 
floodplain,  or  would  pose  a  hazard  to 
human  health,  wildlife,  or  land  or  water 
resources  because  of  sewage  sludge  in 
the  nnioff  from  the  flood  base. 

(e)  Sewage  sludge  shall  not  be  applied 
to  frtizen,  snow-covered,  or  flooded  land 
unless  it  can  be  demonstrated  that  the 
application  will  not  cause  a  discharge  of 
pollutants  into  waters  of  the  United 
States,  including  wetlands,  that  violates 
any  requirements  of  the  CWA. 

(f)  Owners  at  operators  of  treabnent 
works  or  distributors  of  sewage  sludge 
not  from  treatment  works  shall  comply 
with  the  monitoring  requirements  in 

i  503^1  and  the  record  keeping  and 
report  requirements  in  i  S03.8Z. 

§503.13    Agrteuitursl  land— national 
ptfNitant  anala. 

(a)  Sewage  sludge  shall  be  appUed  to 
agricultural  land  at  an  annual  whole 
sludge  application  rate  that  docs  not 
exceed  the  annual  pollutant  loading 
rates  in  Table  1.  The  procedure  in 
Appendix  B  shall  be  used  to  determine 
the  annual  whole  sludge  appUcation 
rate. 

(b)  Sewage  sludge  shaU  be  applied  to 
agricultural  land  in  amounts  that  do  not 
exceed  the  cumulative  pollutant  loading 
rates  in  TsA)\e  2.  The  procedure  in 
Appendix  C  shall  be  used  to  determine 
the  number  of  apptications  sewage 
sludge  may  be  applied  to  the  land. 

Table  i  .—Annual  Pollutant  Loading 
Rates 
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Table  1.— Annual  Pollutant  loading 
Rates— Continued 
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Table  2.— Cumulative  Pollutant 
Loading  Rates 
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Cadmium.. 
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Coppw 
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Zinc 
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14 

18 
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46 
12S 

15 
5 

78 

32 
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can  ba  appliad  to  a  hactare  o«  I 


S  S03.14    Agrteuilural  land    manaynwnt 


The  application  of  sewage  sludge  to 
agricultural  land  must  meet  the 
following  requirements: 

(a)  Sewage  sludge  shall  be  appUed  to 
agricultival  land  at  an  annual  whole 
sludge  application  rate  that  is  50  metric 
tons  per  hectare  or  less  (on  a  dry  weight 
basis). 

(b)  Sewage  sludge  shall  only  be 
applied  to  land  in  accordance  with  the 
crop  and  land  access  restrictions  of 

S  503.52(b)  (3)  and  (4)  or  in  §  503.52(c)  (3) 
and  (4). 

(c)  Sewage  sludge  shall  not  be  applied 
to  the  land  at  rates  in  excess  of  the 
nitrogen  requirements  of  the  crops  (food 
or  feed  crops]  and  at  rates  that  would 
cause  the  excess  nitrogen  in  the  sewage 
sludge  to  leach  to  the  ground  water. 

(d)  Sewage  sludge  shall  not  be  appUed 
to  land  that  is  10  meters  (30  feet)  or  less 
from  a  surface  water. 


S  503.15   Moo^grtailturl  towt-nattonal 
poWutint  HniKs. 

The  concentration  of  the  pollutants  in 
sewage  sludge  applied  to  non- 


agricultural  land  shall  not  exceed  the 
pollutant  limits  in  Table  3. 

Table  3.— Non-Agricultural  Land 
PouuTANT  Limits 


PoNutant 
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UlmMnyl  ttn09mfmm. ....... 

Heptachtor 


Mercury 

MolytMtonum ...» 

^— .^  ._»-i  — >__*  — ■ 
roiycnionrinM 

SeMum ^.. 


▼rinhlr>«Mi^rtM  J»a»« 

I  ncnioroMnywis .. 

Zir«„ 


Maximum  Sawaoa 


concantralion ' 

(miNgrama  par 

Wiooram) 


0.33 
36 
6.9 
380 

M 

S100 

3300 
0.11 
1.4 
1.5 
2J 
6.8 


990 

0.11 
64 

0.97 
1M 


■  Oryweight  basis. 

*  DOT— S«8     2.2-{chlorophenyl)-l.1,1-tr<ctiloroeth- 
ne 

CX)E— 8ie  1.1-<ctitOfophany«)-2.2-<acNoroethana 
OOO-Oa  1,1-<chlorophanyO-2.2-dicMoroethane. 


S  503.16    Non-agricultural  land— 


The  application  of  sewage  sludge  to 
non-agricultural  lands  must  meet  the 
following  requirements: 

(a)  Food  crops  and  feed  crops  shall 
not  be  grown  or  harvested  during  the 
period  when  sewage  sludge  is  applied  to 
that  land  or  for  a  period  of  5  years  after 
the  nnal  application  of  the  sewage 
sludge; 

(b)  Animals  shall  not  be  grazed  during 
the  period  when  sewage  sludge  is 
applied  or  for  a  period  of  five  years  after 
the  final  application  of  the  sewage 
sludge; 

(c)  A  vegetative  cover  shall  be 
established  on  the  land; 

(d)  When  sewage  sludge  meeting  the 
Class  A  pathogen  reduction 
requirements  specified  in  {  503.52(a)  is 
applied,  public  access  to  the  land  shall 
be  restricted  for  the  i>eriod  of  time 
necess€U7  to  establish  a  vegetative 
cover  on  the  land: 

(e)  Sewage  sludge  shall  not  be  appUed 
to  the  land  at  rates  in  excess  of  the 
nitrogen  requirements  of  the  vegetation 
(trees,  grasses,  etc.)  and  at  rates  that 
would  cause  the  excess  nitrogen  in  the 
sewage  sludge  to  leach  to  the  ground 
water;  and 


(f)  Sewage  sludge  shall  not  be  applied 
to  land  that  is  10  meters  (30  feet)  or  less 
from  a  surface  water. 

§503.17    Pattiogan and vacter attraction 
radiictlon  ra^ulr  aotants  i 

Sewage  sludge  applied  to  either 
agricultural  or  non-agricultural  land 
shall  comply  with  the  requirements  in 
S  503.52  (a),  (b),  or  (c)  and  the 
requirements  in  }  503.53  (a),  (b).  (c).  (d), 
(e).or(f).  .      . 

Subpart  C—OMributlon  and  Martieting 
of  Sawaga  Shidga 

This  subpart  applies  to  the 
distribution  and  marketing  of  sewage 
sludge,  to  any  person  who  distributes 
and  markets  sewage  sludge,  and  to  any 
person  who  uses  sewage  sludge  that  is 
distributed  and  marketed.  Sewage 
sludge  which  is  applied  to  either 
agricultural  or  non-argicultural  land  in 
compliance  with  Subpart  B  is  not 
subject  to  this  subpart. 


S  503.21    SpadaWiad  dafimtiona. 

(a)  Annual  product  application  rate  is 
the  maximum  amount  of  the  product 
prepared  by  a  distributor  that  may  be 
applied  to  a  imit  area  of  land  in  a  365- 
consecutive-day  period  in  compliance 
with  the  pollutant  limits  in  this  subpart 

(b)  Annual  whole  sludge  application 
rate  is  the  maximum  amount  of  sewage 
sludge  (or  a  product  derived  from 
sewage  sludge  prior  to  disbursement  by 
the  treatment  works]  that  may  be 
applied  to  a  unit  area  of  land  in  a  365- 
consecutive-day  period  in  compUance 
with  the  pollutant  limits  in  this  subpart 

(c)  Distribution  and  marketing  is  the 
give-away  or  sale  of  sewage  sludge  or  a 
product  derived  from  sewage  sludge, 
either  in  containers  (e.g.,  bags]  or  in  bulk 
form,  by  owners  or  operators  of 
treatment  works  or  by  a  person  who 
receives  sewage  sludge  from  treatment 
works. 

(d)  Distributor  is  a  person  who 
prepares  the  product  for  distribution  and 
marketing  and  who  is  responsible  for 
distributing  and  marketing  the  product 

(e)  Product  is  the  material  that  is 
distributed  and  marketed.  The  product 
may  be  either  sewage  sludge,  processed 
sewage  sludge,  or  a  mixture  of  sewage 
sludge  and  other  materials  such  as 
woodchips. 

§503.22   DMribution  and  maHiatlng— 
ganaral  ra^tjlramants. 

(a)  No  person  subject  to  this  part  shall 
distribute  and  maricet  sewage  sludge 
except  in  accordance  with  this  subpart 

(b)  When  the  treatment  work  is  not 
the  distributor  of  the  product  the 
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treatment  work  shall  enter  into  an 
agreement  with  the  distibutor  to  comply 
with  the  requirements  of  this  subpeirt. 
The  agreement  must  include  the 
following: 

(1)  Name  and  address  of  the 
distributor; 

(2)  Concentrations  of  the  pollutants 
listed  in  Table  4  of  40  CFR  503.23  that 
are  in  the  sewage  sludge  disborsed  to 
the  distributor; 

(3)  Appropriate  annual  whole  sludge 
application  rate  of  the  sewage  sludge 
disbursed  by  the  treatment  woric; 

(4)  Appropriate  annual  product 
application  rate  of  the  product  to  be 
distributed  and  mariceted; 

(5)  Documentation  that  the  sewage 
sludge  disbursed  to  the  distributor  is  in 
compliance  with  the  Class  A  pathogen 


reduction  requirements  in  40  CFR 
503.52(a)  and  that  it  has  been  monitored 
for  compliance  with  40  CFR  503.53  (a). 
(b),(c),(d),or(e). 

(6)  Facsimile  of  the  label  affixed  to  the 
product  or  the  information  sheet 
accompanying  the  product  that  contains 
the  information  required  in  40  CFR 
503.24(b). 

(c)  Sewage  sludge  shall  not  be  applied 
at  rates  that  would  exceed  the  nitn^en 
requirements  of  the  vegetation  (food 
crops,  grasses,  ornamental  plants,  etc.) 
and  that  would  cause  the  excess 
nitrogen  to  leach  to  the  ground  water. 

(d)  Owners  or  operators  of  treatment 
works  or  distributors  of  sewage  sludge 
shall  comply  with  the  monitoring 
requirements  in  §  503.81  and  the  record 


keeping  and  report  requirements  in 
§  503.83. 

§503.23    Distribution  and  marketing— 
nanonai  poauiafn  miNia. 

(a)  The  concentration  of  the  pollutants 
in  sewage  sludge  that  is  distributed  and 
mariceted  shall  not  exceed  the  pollutant 
limits  in  Table  4  for  the  appropriate 
annual  whole  sludge  application  rate 
prior  to  being  disbursed  by  the 
treatment  works.  The  procedure  in 
Appendix  B  shall  be  used  to  determine 
the  annual  whole  sludge  application 
rate. 

(b)  The  annual  product  application 
rate  for  sewage  sludge  that  is  distributed 
and  marketed  by  distributors  shall  not 
exceed  the  pollutant  limits  in  §  503.23(a). 
BmjNO  CODE  sua  sa  i 
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§503.24   DIsMbutlon  and  marfcating— 
managsmsnt  practlcas. 

(a)  When  sewage  sludge  is  distributed 
and  marketed,  a  label  shall  be  affixed  to 
the  product  or  an  information  sheet  shall 
acompany  the  product.  The  label  or 
information  sheet  shall  contain  the 
information  required  by  paragraph  (b)  of 
this  section. 

(b)  When  sewage  sludge  is  distributed 
and  marketed,  the  following  information 
shall  be  provided  on  a  label  or 
information  sheet: 

(1)  Name  and  address  of  the 
distributor  of  the  product; 

(2)  Statement  that  the  product  is 
derived  from  sewage  sludge; 

(3)  List  of  the  nitrogen  and  pollutant 
concentrations  in  the  product  (at  a 
minimum,  the  list  of  pollutants  is  to 
include  the  pollutants  on  Table  4  in 

§  503.23  that  are  present  in  the  product); 

(4)  Statement  prohibiting  the  use  of 
the  product  on  frozen,  snow-covered,  or 
flooded  land; 

(5)  Statement  prohibiting  use,  except 
in  accordance  with  the  instructions; 

(6)  Instructions  on  the  appropriate 
uses  of  the  product; 

(7)  Statement  prohibiting  the  use  of 
the  product  10  meters  (30  feet)  or  less 
from  a  surface  water 

(8)  Rate  at  which  the  product  may  be 
applied  for  stipulated  uses  (rates  may 
not  exceed  the  nitrogen  requirements  of 
the  vegetation — food  crops,  grasses, 
ornamentals,  etc.); 

(9)  Warning  to  keep  the  product  out  of 
reach  of  children; 

(10)  Statement  prohibiting  the  grazing 
of  animals  intended  for  human 
consumption  on  land  where  the  product 
is  applied; 

(11)  Statement  prohibiting  the  use  of 
crops  grown  on  land  where  the  product 
is  applied  as  feed  for  animals  intended 
for  human  consumption;  and 

(12)  Statement  that  compliance  with 
the  instructions  on  the  labiel  or 
information  sheet  will  constitute 
compliance  with  section  405(e)  of  the 
CWA,  as  amended. 

§503.25    Pathogen  and  vaetor  attractioti 
reduction  raquirtnwnts. 

Sewage  sludge  that  is  distributed  and 
marketed  shall  be  treated  to  comply 
with  the  Class  A  pathogen  reduction 
requirements  in  §  503.52(a)  and  one  of 
the  vector  attraction  reduction 
requirements  in  §  503.53  (a)  through  (e). 

Subpart  D— Disposal  of  Sewage 
Sludge  in  Monofills 

§503.30    AppNcat>iHty. 

This  subpart  applies  to  the  disposal  of 
sewage  sludge  in  monofills  accepting 
only  sewage  sludge,  to  sewage  sludge 


monoflUs,  and  to  any  person  who 
disposes  of  sewage  sludge  in  a  monofiU. 

§503.31    Spadalizad  dafMtlont. 

(a)  Base  flood  is  a  flood  that  has  a 
one-percent  or  greater  chance  of 
recurring  in  any  given  year  or  a  flood  of 
a  magnitude  equalled  or  exceeded  once 
in  100  years,  on  the  average,  over  a 
signiflcantly  long  period. 

(b)  Class  I  ground  water  is  ground 
water  of  unusually  high  value  that  is 
highly  vulnerable  to  contamination  and 
is  either  an  irreplaceable  source  of 
drinking  water  to  substantial 
populations  or  ecologically  vital 

(c)  Class  II  ground  water  is  ground 
water  that  is  not  Class  I  ground  water 
and  that  is  used  currently  or  is  available 
potentially  as  a  source  of  drinking  water 
and  other  beneficial  uses. 

(d)  Class  in  ground  water  is  ground 
water  that: 

(1)  Is  not  a  source  of  drinking  water 
and  has  a  total  dissolved  solids 
concentration  greater  than  10.000 
milligrams  per  liter 

(2)  Is  not  a  source  of  drinking  water 
and  is  contaminated  by  either  naturally 
occurring  conditions  or  the  effects  of 
broad  scale  human  activity  to  levels  that 
cannot  be  cleaned  up  using  treatment 
methods  reasonably  employed  in  public 
water  supply  systems;  or 

(3)  Is  not  a  source  of  drinking  water 
because  of  insufficient  yields  to  meet 
the  minimum  needs  of  an  average 
household. 

(e)  Closed  sewage  sludge  unit  is  a 
sewage  sludge  unit  that  no  longer 
receives  sewage  sludge  as  of  the 
effective  date  of  this  rule  and  that  has 
received  a  final  cover. 

(f)  Cover  material  is  soil  or  other 
suitable  material  used  to  cover  sewage 
sludge  in  a  sewage  sludge  unit. 

(g)  Displacement  is  the  relative 
movement  of  a  fault  measured  in  any 
direction. 

(h)  Fault  is  a  fracture  along  which 
rocks  on  one  side  are  displaced  with 
respect  to  those  on  the  other  side. 

(i)  Final  cover  is  suitable  material  that 
permanently  covers  the  sewage  sludge 
unit. 

(j)  Floodplain  is  the  lowland  and 
relatively  Hat  areas  adjoining  inland  and 
coastal  waters,  including  floodplain 
areas  of  offshore  islands  that  are 
inundated  by  a  base  flood. 

(k)  Holocene  time  is  the  most  recent 
epoch  of  the  Quaternary  period, 
extending  from  the  end  of  the 
Pleistocene  to  the  present. 

(1)  Lateral  expansion  is  a  horizontal 
expansion  of  a  sewage  sludge  unit 
boundary. 


(m)  MononU  is  an  area  of  land  that 
contains  one  or  more  sewage  sludge 
units. 

(n)  Runoff  is  rainwater,  leachate.  or 
other  liquid  that  drains  overland  on  any 
part  of  a  sewage  sludge  unit. 

(o)  Saturated  zone  is  that  part  of  the 
earth's  crust  in  which  all  voids  of  porous 
materials  are  Blled  with  water. 

(p)  Seismic  impact  zone  is  an  area 
that  has  had  horizontal  ground  level 
acceleration  equal  to  or  greater  than  0.10 
gravities. 

(q)  Sewage  sludge  unit  is  an  area  of 
land  where  only  sewage  sludge  is 
placed  and  where  the  sewage  sludge  is 
covered  with  suitable  material  at  the 
end  of  each  operating  day  or  at  more 
frequent  intervals.  Land  does  not 
include  waters  of  the  United  States  as 
defined  in  40  CFR  230.3(s). 

(r)  Sewage  sludge  unit  boundary  is  the 
outermost  perimeter  of  the  sewage 
sludge  unit 

(s)  Unsaturated  zone  is  the  zone 
between  the  land  surface  and  the  water 
table. 

(t)  Water  table  is  the  upper  surface  of 
ground  water  where  the  pressure  in  the 
porous  medium  above  the  ground  water 
equals  the  atmospheric  pressure. 

(u)  Wetland  areas  are  areas  that  are 
inundated  or  saturated  by  surface  water 
or  ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
under  normal  circumstances  do  support 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  include,  but  are 
not  limited  to,  swamps,  marshes,  bogs, 
and  similar  areas. 

§  503.32    MonofWe-'^Qenefal  re^iuirenienta. 

(a)  No  person  shall  place  sewage 
sludge  in  a  monofiU  unless  the 
requirements  in  this  subpart  are  met 

(b)  In  addition  to  the  requirements  of 
this  subpart,  owners  or  operators  of 
monofills  shall  comply  with  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  requirements  promulgated 
pursuant  to  section  402  of  the  CWA. 

(c)  Owners  or  operators  of  a  monofiU 
shall  determine  the  class  of  ground 
water  over  which  a  monofill  is  located. 

(d)  Monofills  shall  not  cause  or 
contribute  to  the  harm  of  a  threatened  or 
endangered  species  of  plant  fish,  or 
wildlife  or  result  in  the  destruction  or 
adverse  modification  of  the  critical 
habitat  of  a  threatened  or  endangered 
species. 

(e)  Monofills  and  sewage  sludge  units 
shall  not  restrict  the  fiow  of  a  base 
flood;  reduce  the  temporary  water 
storage  capacity  of  a  floodplain;  or 
present  a  hazard  to  human  health, 
wildlife,  or  land  or  water  resources 
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because  of  sewage  sludge  in  the  nin-off 
from  the  base  flood. 

|f)  A  monoflU  located  within  3,048 
meters  (10,000  feet)  of  an  airport  runway 
used  by  turbine-powered  aircraft  or 
within  1,524  meters  (5,000  feet)  of  an 
airport  runway  used  only  by  piston 
engine-powered  aircraft  shall  not  pose  a 
hazard  to  aircraft  from  birds. 

(g)  When  a  monofill  is  located  in  a 
seismic  impact  zone,  the  sewage  sludge 
units  shall  be  designed  to  withstand  the 
maximum  recorded  horizontal  ground 
level  acceleration. 

(h)  Sewage  sludge  units  shall  be 
located  60  meters  or  more  from  a  fault  or 
stress  fractures  that  have  had 
displacement  in  Holocene  time. 

(i)  Sewage  sludge  units  shall  be 
hxated  in  areas  where  adequate  support 
fur  the  structural  components  of  the 
sewage  sludge  unit  exists. 

(j)  Sewage  sludge  units  shall  be 
located  outside  the  perimeter  of  wetland 
areas. 

(k)  Owners  or  operators  of  a  sewage 
sludge  unit  shall  collect  and  discharge 
the  volume  of  run-off  from  a  24-hour,  25- 
year  storm  event,  in  accordance  with  an 
applicable  NPDES  permit. 

(I)  Sewage  sludge  units  located  within 
60  meters  of  a  fault  or  stress  fractures 
that  have  had  displacement  in  Holocene 
time,  located  in  unstable  areas,  or 
located  in  wetland  areas  shall  be  closed 
within  1  year  of  the  effective  date  of  this 
rule. 

|m)  Owners  or  operators  of  monofllls 
shall  develop  a  written  plan  that 
describes  the  steps  necessary  to  close 
each  sewage  sludge  unit  and  the 
measures  required  after  each  closure  to 
protect  public  health  and  the 


environment  for  each  sewage  sludge 
unit.  The  plan  shall  be  submitted  to  the 
permitting  authority  with  a  permit 
application.  At  a  minimum,  the  plan 
shall  include: 

(1)  A  description  of  the  final  cover  to 
be  used  on  each  sewage  sludge  unit  that 
closes; 

(2)  A  description  of  how  the  final 
cover  will  minimize  the  effects  of  any 
volatilization  of  the  pollutants,  minimize 
settling,  subsidence,  erosion,  or  other 
events,  and  minimize  runoff  from,  or 
other  damage  to,  the  final  coven 

(3)  A  description  of  how  the  final 
cover  will  be  maintained  for  a  period  of 
10  years; 

(4)  A  description  of  the  methane  gas 
monitoring  that  will  be  conducted  for  a 
period  of  10  years  to  ensure  continued 
compliance  with  the  requirements  in 

9  503.34(b);  and 

(5)  A  description  of  how  public  ac(%8s 
restrictions  to  the  sewage  sludge  unit 
will  be  maintained  for  a  period  of  10 
years. 

(n)  Owners  or  operators  of  treatment 
works  shall  comply  with  the  monitoring 
requirements  in  {  503.81  and  the  record 
keeping  and  report  requirements  in 
{503.84. 


SS03.33 

(a)  National  limits.  The  concentration 
of  the  pollutants  in  the  sewage  sludge 
placed  in  monofills  located  over  Class  I, 
Class  11,  and  Class  111(1)  or  Class  111(3) 
ground  water  as  defined  in  §  503.31  (b), 
(c),  and  (d)(1)  and  (d)(3)  shall  not  exceed 
the  pollutant  limits  in  Table  5  or  (b)(1)  of 
this  section,  except  as  provided  in  (b)(3) 
of  this  section. 

(b)  Case-by-case  limits.  (1)  Where  a 
sewage  sludge  unit  boundary  is  located 

Tabi^  5.— MONonu.  POLurTANT  Limits 

MAinMUM  SCWAQE  SlUOGE  CONCENTIMnON 

[MHgrams  par  Uogram '1 


less  than  150  meters  from  the  property 
line  of  the  monofill: 

(i)  Owners  or  operators  of  the  monofill 
shall  submit  the  actual  distance  of  the 
sewage  sludge  unit  boundary  to  the 
property  line  of  the  monofill:  and 

(ii)  The  permitting  authority  must 
calculate  numeric  limits  for  the 
pollutants  in  Table  5  using  an  EPA- 
approved  model  and  the  actual  distance 
of  the  sewage  sludge  unit  to  the  monofill 
boundary. 

(2)  When  a  monofill  is  located  over 
Class  111(2)  ground  water  as  defined  in 
S  503.31(d)(2): 

(i)  Owners  or  operators  of  the  monofill 
must  submit  the  actual  concentration  for 
those  pollutants  that  exceed  the  values 
in  Appendix  A;  and 

(ii)  The  permitting  authority  shall 
calculate  the  numeric  limits  using  an 
EPA-approved  model  and  the  actual 
concentration  in  the  ground  water  of 
those  pollutants  that  exceeded  the 
values  in  Appendix  A. 

(3)  When  one  or  more  of  the  pollutant 
limiU  in  S  503.33(a),  S  503.33(b)(1),  or 

S  503.33(b)(2)  are  exceeded  and  when 
the  monofill  site  characteristics  are 
different  from  the  values  in  Table  6, 
alternative  limits  may  be  developed  in 
accordance  with  the  following 
procedure: 

(i)  Owners  or  operators  shall 
document  site-specific  values  for  one  or 
more  of  the  parameters  in  Table  6;  and 

(ii)  The  permitting  authority  shall 
calculate  numeric  limits  for  all 
pollutants  in  Table  5  using  an  EPA- 
approved  model  and  the  site-specific 
values  provided  by  the  owner  or 
operator. 
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Anank^                                
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Table  6.— Monofill  Parameters 


Depth  to  ground  watar- 


Soltypa- 


Nel  ground 

recharge  rale 
Ground 


GrouTKl  water  pH. 
r  ariMon  coenwnni  i 
per  kilogram): 

Arserac 

Benzerw _ 

Benzo(a)pyrane. 

Ba(2 

Cadmium-. 

Chtordwa 

Coppw — - 

DOT/DOE/(X»  (Total)  *. 
DmsSvyt  i 

Lead 

Lirxlane.. 
Mercury. 

I**el 

Polyctilonnale  t)iphenyls.. 

Toxaphene ..._ 

Thchkirelhylene  — 


0  melars  lor  Class  I 
ground  watar.  1  meter 
lor  Class  N  and  Ciasa 
HI  ground  water 

Sand 

0.5  meters  per  year 

-f  500  mNhfOlts 


6.0 


5J6 

0i»74 

63.0 

0.7244 

14J 

17.0 

41.0 

500.0 

OiXXXXM 

234.0 

0.108 

322Xi 

12.2 

3Z0 

0.096 

0.0196 


■  Use  MhM  in  iNs  TaWe  or  measursd  ata-spedfic 
value  lor  parameter 
^  DOT— 2.2-Bis(chlorophenyl)- 1.1.1  -trichloroethane 
OOE— 1.1-BistcMorapheny()-2.2-dichlon)ethene 
DOO— 1.1-Bis(chloropheny«)-2.2.dichloroethane. 


§503.34    Monoflto    management 
practices. 

(a)  The  owners  or  operators  of  a 
monofill  shall  cover  sewage  sludge  units 
with  suitable  material  at  the  end  of  each 
operating  day.  Cover  material  shall  be 
applied  at  more  frequent  intervals,  if 
necessary,  to  control  disease  vectors, 
odors,  gas  venting,  and  scavenging. 

(b)  The  owners  or  operators  of  a 
monofill  shall  ensure  that: 

(1)  The  concentration  of  methane  gas 
generated  in  the  sewage  sludge  units 
does  not  exceed  1.25  percent  methane  in 
any  structure  withm  the  monofill: 

(2)  The  concentration  of  methane  gas 
generated  in  the  sewage  sludge  units 
does  not  exceed  5.0  percent  methane  at 
the  property  line  of  the  monofill: 

(3)  A  routine  methane  gas  monitoring 
program  is  implemented  in  accordance 
Mith  S  503.84(a):  and 

(4)  All  necessary  and  appropriate 
actions  are  taken  immediately  to  protect 
public  safety  if  the  limits  specified  in 
paragraph  (b)  (1)  or  (2)  of  the  section  are 
delected. 

(c)  Owners  and  operators  shall 
restrict  public  access  to  monofills  to 
protect  human  health  and  the 
environment  and  to  prevent 


unauthorized  vehicular  traffic  or 
dumping  in  the  monofill. 

§503,35    Patttogen taduction 


Sewage  sludge  placed  in  a  monofill 
shall  be  treated  to  comply  %vith  either 
the  Class  A  pathogen  reduction 
requirements  in  {  503.52(a)  or  the  Class 
B  pathogen  reduction  requirements  in 
§  503.52(b). 

SubfMrt  E— Disposal  of  Sswage 
Sludge  on  Surfacs  Disposal  Sites 


§503.40 

This  subpart  applies  to  the  disposal  of 
sewage  sludge  on  surface  disposal  sites, 
to  surface  disposal  sites,  and  to  any 
person  who  disposes  of  sewage  sludge 
on  a  surface  disposal  site. 

§503.41    Speciaizad  detlnittona. 

(a)  Base  Hood  is  a  flood  that  has  a 
one-percent  or  greater  chance  of 
recurring  in  any  given  year  or  a  flood  of 
a  magnitude  equalled  or  exceeded  once 
in  100  years,  on  the  average,  over  a 
significantly  long  period. 

(b)  Displacement  is  the  relative 
movement  of  a  fault  measured  in  any 
direction. 

(c)  Fault  is  a  fracture  along  which 
rocks  on  one  side  are  displaced  with 
respect  to  those  on  the  other  side. 

(d)  Floodplain  is  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters,  including  floodplain 
areas  of  offshore  islands  that  are 
inundated  by  a  base  flood. 

(e)  Holocene  time  is  the  most  recent 
epoch  of  the  Quaternary  period, 
extending  from  the  end  of  the 
Pleistocene  to  the  present. 

(f)  Lateral  expansion  is  a  horizontal 
expansion  of  a  surface  disposal  site. 

(g)  Runoff  is  a  rainwater,  leachate,  or 
other  liquid  that  drains  overland  on  any 
part  of  a  surface  disposal  site. 

(h)  Saturated  zone  is  that  part  of  the 
earth's  crust  in  which  ail  voids  of  porous 
materials  are  filled  with  water. 

(i)  Seismic  impact  zone  is  an  area  that 
has  had  horizontal  ground  level 
acceleration  equal  to  or  greater  than  0.10 
gravities. 

(j)  Surface  disposal  site  is  an  area  of 
land  on  whidt  only  sewage  sludge  is 
placed  for  a  period  of  1  year  or  longer. 
Surface  disposal  sites  do  not  have  a 
vegetative  or  other  cover.  Land  on 
which  a  surface  disposal  site  is  located 
does  not  include  waters  of  the  United 
States  as  defined  in  40  CFR  230.3(s). 


(k)  Unsaturated  zone  is  the  zone 
between  the  land  surface  and  the  water 
table. 

(I)  Water  table  is  the  upper  sivface  of 
grotmd  water  where  the  pressure  in  the 
porous  medium  above  the  ground  water 
equals  the  atmospheric  pressure. 

(m)  Wetland  areas  are  areas  that  are 
inundated  or  saturated  by  surface  water 
or  ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
tmder  normal  circumstances  do  support 
a  prevalence  of  vegetation  typically 
adapted  for  hfe  in  saturated  soil 
conditions.  Wetlands  include,  but  are 
not  limited  to,  swamps,  marshes,  bogs, 
and  similar  areas. 


§503.42    Surface) 
raqiiirafiiaivts. 

(a)  No  person  subject  to  this  part  shall 
place  sewage  sludge  in  a  surface 
disposal  site  exc:ept  in  accordance  with 
this  subpart. 

(b)  In  addition  to  the  requirements  of 
this  subpart,  owners  or  operators  of 
surface  disposal  sites  shall  comply  with 
the  NPDES  requirements  promulgated 
pursuant  to  section  402  of  the  CWA. 

(c)  Surface  disposal  sites  shall  not 
cause  or  contribute  to  the  harm  of  a 
threatened  or  endangered  species  of 
plant,  fish,  or  wildlife  or  result  in  the 
destruction  or  adverse  modification  of 
the  critical  habitat  of  a  threatened  or 
endangered  species. 

(d)  Surface  disposal  sites  shall  not 
restrict  the  flow  of  a  base  flood;  reduce 
the  temporary  water  storage  capacity  of 
a  floodplain;  or  present  a  hazard  to 
human  health,  wildlife,  or  land  or  water 
resources  because  of  sewage  sludge  in 
the  runoff  from  the  base  Rood. 

(e)  A  surface  disposal  site  located 
within  3,048  meters  (10,000  feet)  of  an 
airport  runway  used  by  turbine-powered 
aircraft  or  within  1,524  meters  (5,000 
feet)  of  an  airport  runway  used  only  by 
piston  engine-powered  aircraft  shall  not 
pose  a  hazard  to  aircraft  from  birds. 

(f)  When  a  surface  disposal  site  is 
located  in  a  seismic  impact  zone,  the 
surface  disposal  site  shall  be  designed 
to  withstand  the  maximum  recorded 
horizontal  ground  level  acceleration. 

(g)  Surface  disposal  sites  shall  be 
located  60  meters  or  more  fiom  a  fault  or 
stress  fractures  that  have  had 
displacement  in  Holocene  time. 

(h)  Surface  disposal  sites  shall  be 
located  in  areas  where  adequate  support 
for  the  structural  components  of  the 
surface  disposal  site  exists. 


BEST  COPY  AVAILABLE 


5888 


Federal  Register  /  Vol.  54.  No.  23  /  Monday,  February  6.  1989  /  Proposed  Rules 


(i)  Surface  disposal  sites  shall  be 
located  outside  the  perimeter  of  wetland 
areas. 

(j)  Owners  or  operators  of  surface 
disposal  sites  shall  collect  and  discharge 
the  volume  of  runofl'  from  a  24-hour,  25- 
year  storm  event,  in  accordance  with  an 
applicable  NPDES  permit. 

(k)  Sewage  sludge  surface  disposal 
sites  located  within  60  meters  of  a  fault 
or  stress  fractures  that  have  had 
displacement  in  Holocene  time,  located 
in  unstable  areas,  or  located  in  wetland 
areas  shall  be  closed  within  1  year  of 
the  effective  date  of  this  rule. 

(1)  Owners  or  operators  of  treatment 
works  shall  comply  with  the  monitoring 
requirements  in  9  503.81  and  record 
keeping  and  report  requirements  in 
t  503.85. 

1503.43    Surface  diapoaal  SUM    national 
piMuiani  ■nm. 

The  concentration  of  the  pollutants  in 
sewage  sludge  placed  on  a  surface 
disposal  site  shall  not  exceed  the 
pollutant  limits  in  Table  7. 

Table  7.— Surface  Disposal  Sites 
Pollutant  Limits 


Maximum  sewage 
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PoNutant 
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{503.44    Surfaea 


(a)  The  owners  and  operators  of  a 
suiface  disposal  site  shall  ensure  that: 

(1)  The  concentration  of  methane  gas 
generated  in  a  surface  impoundment 
does  not  exceed  1.25  percent  methane  in 
any  structure  within  the  property  line  of 
the  surface  disposal  site; 

(2)  The  concentration  of  methane  gas 
generated  in  a  surface  disposal  site  does 
not  exceed  5.0  percent  methane  at  the 
property  line  of  the  surface  disposal  site; 


(3)  A  routine  methane  gas  monitoring 
program  is  implemented  in  accordance 
with  9  503.85(a);  and 

(4)  All  necessary  and  appropriate 
actions  are  taken  inunediately  to  protect 
public  safety  if  the  limits  specified  in 
paragraph  (a)  (1)  or  (2)  of  this  section 
are  detected. 

(b)  Food  crops  and  feed  crops 
intended  for  human  or  animal 
consumption  shall  not  be  grown  on  the 
sewage  sludge. 

(c)  Animals  shall  not  be  grazed  on  the 
sewage  sludge. 

(d)  Owners  and  operators  shall 
restrict  public  access  to  surface  disposal 
sites  to  protect  human  health  and  the 
environment  and  to  prevent 
unauthorized  dumping  at  the  site. 

{S03.45    Pattragan  and  vactor  attraction 
laouctlon  raQuifamanta* 

Sewage  sludge  placed  on  a  surface 
disposal  site  shall  be  treated  to  comply 
with  either  the  Class  A  pathogen 
reduction  requirement  in  9  503.52(a]  or 
the  Class  B  pathogen  reduction 
requirements  in  9  503.52(b)  and  one  of 
the  vector  attraction  reduction 
requirements  in  9  503.53  (a)  through  (f). 

Subpart  F— Pattwgen  and  Vector 
Attraction  Reduction  Requirements 

9903.50    AppNcaMHty  and  scope. 

(a)  Applicability.  This  subpart  applies 
to  8ew>i^  sludge  that  is  applied  to 
agricultural  and  non-agricultural  land, 
distributed  and  marketed,  disposed  of  in 
a  monoHll,  or  disposed  of  on  a  surface 
disposal  site. 

(b)  Scope.  This  subpart  establishes  the 
requirements  for  eliminating  or  reducing 
pathogenic  organisms  in  sewage  sludge 
and  for  eliminating  or  reducing  the 
characteristics  of  sludge  that  attract 
vectors. 

<  503.51    SoaeWbad  dafkiHkMM. 

(a)  Aerobic  digestion  is  the  oxidation 
of  organic  matter  in  sewage  sludge  into 
carbon  dioxide  by  aerobic  bacteria. 

(b)  Anaerobic  digestion  is  the 
decomposition  of  organic  matter  in 
sewage  sludge  into  methane  and  carbon 
dioxide  by  anaerobic  bacteria. 

(c)  Density  of  microbial  organisms  per 
unit  mass  of  volatile  suspended  solids  is 
the  number  of  microbial  organisms 
divided  by  the  mass  of  volatile 
suspended  solids  in  the  sewage  sludge. 

(d)  Feed  crops  are  crops  intended  for 
consumption  by  animals. 

(e)  Food  crops  are  crops  intended  for 
human  consumption. 

(f)  Indicator  organisms  are  fecal 
coiiform  and  fecal  streptococci 
(enterococci)  that  are  used  to  indicate 


the  presence  of  pathogenic  organisms  in 
the  processed  sewage  sludge. 

(g)  Pathogen  reduction  is  the 
elimination  or  reduction  of  pathogenic 
bacteria  [Salmonella  sp.),  viruses, 
protozoa,  and  helminth  ova  in  sewage 
sludge. 

(h)  Specific  oxygen  uptake  rate 
(SOUR)  is  the  rate  at  which  bacteria 
consume  oxygen  in  a  liquid  sewage 
sludge  that  has  undergone  aerobic 
digestion  (i.e.,  mass  of  oxygen  consumed 
per  unit  time  per  unit  mass  of  sewage 
sludge  solids). 

(i)  Vector  attraction  reduction  is  the 
elimination  or  reduction  of  the 
characteristics  of  sewage  sludge  that 
attract  rodents,  flies,  mosquitos,  and 
other  organisms  (i.e.,  organic  amines 
and  short-chained  fatty  acids). 

(j)  Volatile  solids  is  that  portion  of  the 
total  solids  in  sewage  sludge  that 
evaporates  when  the  sewage  sludge  is 
combusted  at  550  degrees  Celsius  in  the 
presence  of  excess  air. 

(k)  Volatile  suspended  solids  is  that 
portion  of  the  total  suspended  solids  in 
sewage  sludge  that  evaporates  when  the 
sewage  sludge  is  combusted  at  550 
degrees  Celsius  in  the  presence  of 
excess  air. 

9503.52    Pattiogan  reduction 
raqutramanta. 

(a)  Class  A  pathogen  reduction 
requirements.  Owners  or  operators  of 
treatment  works  or  distributors  of 
sewage  sludge  not  from  treatment  works 
shall  monitor  their  sewage  sludge  in 
accordance  with  the  methods  in 
9  503.81(b)  (3)  through  (11)  to  ensure  that 
pathogenic  organisms  or  indicator 
organisms  do  not  exceed  the  limits  in 
paragraph  (a)  (1)  or  (2)  of  this  section. 
Also,  owners  or  operators  of  treatment 
works  or  distributors  shall  comply  with 
paragraph  (a)(3)  and,  if  applicable 
paragraph  (a)(4)  of  this  section. 

(1)  Pathogenic  organisms  are  equal  to 
or  less  than: 

(i)  3  Salmonella  sp.  per  gram  of 
volatile  suspended  solids; 

(ii)  1  plaque  forming  virus  unit  per 
gram  of  volatile  suspended  solids; 

(iii)  1  protozoan  organism  per  gram  of 
volatile  suspended  solids;  and 

(iv)  1  helminth  egg  per  gram  of  volatile 
suspended  solids. 

(2)  Sewage  sludge  is  raised  to  53 
degrees  Celsius  for  5  days,  to  55  degrees 
Celsius  for  3  days,  or  to  70  degrees 
Celsius  for  one-half  hour  and  the 
densities  of  indicator  organisms  are 
equal  to  or  less  than: 

(i)  2  Icgio  fecal  coiiform  per  gram  of 
volatile  suspended  solids;  and 
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(ii)  2  logM  fecal  streptococci 
(enterococci)  per  gram  (rf  volatile 
suspended  solids. 

(3)  Owners  or  operators  of  treatment 
wotka  or  distributors  shall  process  the 
sewage  dudge  to  achieve  the  limits  in 
paragraph  (a)  (1)  or  (2)  of  this  section 
prior  to  or  concunent  with  §  508.53  (a) 
throa^(e). 

(4)  If  the  raediod  sdected  for  vector 
attraction  reduction  is  injection  below 
the  soil  surface  as  provided  in 

9  503.53(f).  treatment  worits  or 
distributors  shall  monitor  the  sewage 
sludge  to  aiaure  that  the  densities  of 
fecal  coiiform  and  fecal  streptococci 
(enterococci)  each  do  not  exceed  3  logio 
per  gram  of  vdatile  suspended  solids 
prior  to  injection. 

(b)  Class  B  pathogen  reduction 
requirements.  Owners  or  operators  of 
treatment  works  or  distributors  of 
sewage  sluge  not  from  treatment  wwks 
shall  monitor  their  sewage  sludge  in 
accordance  with  the  methods  in 
9  503.81(b)  (3)  throcq^  (11)  to  ensure  that 
pathogenic  organisms  or  indicator 
organisms  do  not  exceed  the  limits  in 
paragrq^  (b)  (1)  or  (2)  of  this  sectioa 
Also,  ownos  ort^arators  of  treatment 
works  or  distributors  shall  comply  with 
paragraphs  (b)  (3)  and  (4)  of  this  section. 

(1)  The  density  of  pathogenic 
organisms  in  the  influent  to  the 
treatment  work  is  rednced  in  the  final 
processed  sludge  bjr 

(i)  2  logio  for  Salmonelli  sp.  per  gram 
of  volatile  suspended  solids:  aiad 

(ii)  2  logM  for  viruses  per  gram  of 
volatile  suspended  solids. 

(2)  When  the  influent  to  the  treatment 
wo^  or  sewage  sludge  not  from  a 
treatment  work  is  processed  by  a 
physical  or  biological  method  and  when 
the  sewage  slud^  from  those  methods 
is  treated  in  a  physical  biological,  or 
chemical  addition  method,  or  is  stored 
for  at  least  1  day,  the  densities  of  the 
indicator  organisms  are  equal  to  or  less 
than: 

(i)  6  logio  fecal  coiiform  per  gram  of 
volatile  suspended  solids;  and 

(ii)  6  logie  fecal  strepotococci 
(enterococci)  per  gram  of  volatile 
suspended  solids. 

(3)  When  sewage  sludge  is  ^plied  to 
the  land,  owners  or  operatore  of 
treatment  works  or  distributon  shall 
ensure  that: 

(i)  Food  crops  with  harvested  parts 
that  touch  the  sludge-soil  nrixtwe  and 
that  are  totally  above  ground  shall  not 
be  grown  for  a  period  of  18  consecutive 
months  after  api^ication  of  the  sewage 
shidgB  to  the  lud; 

(ii)  Food  crops  with  harvested  parts 
that  ace  below  tfaa  sncface  of  the  ground 
shall  not  be  grown  fior  a  period  of  5 
consecutive  ycara  after  appIicatioD  of 


the  sewage  rindge,  unless  no  viable 
helminth  ova  are  present  in  the  soil;  if 
there  are  no  ova  present,  food  crops 
with  harvested  parts  that  are  below  the 
surface  of  the  ground  may  be  grown  18 
months  after  application  of  the  sewage 
sludge; 

(iii)  Feed  crops  shall  not  be  harvested 
for  a  period  of  30  consecutive  days  after 
the  sewage  sludge  is  applied;  and 

(iv)  Anbntds  shall  not  be  allowed  to 
graze  for  a  period  of  30  consecutive  days 
after  the  sewage  sludge  is  applied. 

(4)  Owners  or  operators  of  treatment 
works  or  distributors  shall  ensure  that 
public  access  to  agricultural  and  non- 
agricultural  lands  is  restricted  for  a 
period  of  12  consecutive  months  after 
the  application  of  the  sewage  sludge. 

(c)  Class  C  pathogen  reduction 
requirements.  Owners  or  operators  of 
treatment  works  or  distributors  of 
sewage  sludge  not  bom  treatment  works 
shaU  monitor  their  sewage  sludge  in 
accordance  wiUi  the  mettiods  in 
9  503.81(bK3)  throm^  (11)  to  ensure  that 
pathogenic  orgamsms  or  indicator 
oi^anisms  do  not  exceed  the  limits  in 
para^^ph  (c)  (1)  or  (^  of  this  section. 
Alsa  owners  or  operators  of  treatment 
works  or  distributors  riudl  comply  with 
para^vphs  (c)  (3)  and  (4)  (rf  this  section. 

(1)  The  density  of  pathogenic 
organisms  in  the  influent  to  the 
treatment  work  is  reduced  in  the  final 
processed  sludge  by: 

(i)  1.5  logM  for  Salmonelli  sp.  per  fftaa 
of  volatile  suspended  solids;  and 

(ii)  1.5  logi*  for  viruses  per  gram  of 
volatile  suspended  solids. 

(2)  When  the  influent  to  the  treatment 
woiic  or  sewage  slud^  not  from  a 
treatment  work  is  processed  by  a 
physical  or  biological  method  and  when 
the  sewage  sludge  bom  those  methods 
is  further  processed  by  a  physical  or 
biological  method,  is  stored  in  a  lagoon, 
is  air  dried,  or  is  otherwise  stored  for  at 
least  1  day,  the  densities  of  the  indicator 
organisms  are  equal  to  or  less  than: 

(i)  6.3  logio  fecal  coiiform  per  gram  of 
volatile  suspended  solids;  and 

(ii)  6.7  logio  fecal  streptococci 
(enterococci)  per  gram  of  volatile 
suspended  solids. 

(3)  When  sewage  sludge  is  applied  to 
the  land,  owners  or  operatora  of 
treatment  works  or  distributors  shall  - 
ensure  that 

(i)  Food  crops  with  harvested  parts 
that  touch  the  sludge-soil  mixture  and 
that  are  totally  above  the  ground  shall 
not  be  grown  for  a  period  of  18 
consecutive  months  after  appBcation  of 
the  sewage  sludge; 

(ii)  Food  crops  with  harvested  parts 
that  are  below  the  surface  of  the  ground 
shall  not  be  ^own  fw  a  period  of  5 
consecutive  years  after  application  of 


the  sewage  sludge,  tmless  no  viable 
helminth  ova  are  present  in  the  soik  if 
there  are  no  ova  present,  food  crops 
with  harvested  parts  that  are  below  the 
surface  of  the  ground  may  be  grown  18 
months  after  ai^ilication  of  the  sewage 
sludge: 

(iii)  Feed  crops  shall  not  be  harvested 
for  a  period  of  60  consecutive  days  after 
the  sewage  sludge  is  applied;  and 

(iv)  Animals  shall  not  be  allowed  to 
graze  for  a  period  of  60  consecutive  days 
after  the  sewage  sludge  is  applied. 

(4)  Owners  or  operators  of  treatment 
worics  or  distributors  shall  ensure  that 
access  to  agricultural  and  non- 
agricultural  lands  is  restricted  for  a 
period  of  12  consecutive  months  after 
the  application  of  the  sewage  sludge. 

9  503.53    vector  attraction  radudion 
raqulramanta. 

Any  of  the  approaches  in  paragraphs 
(a)  through  (f)  of  this  section  may  be 
used  in  meetijag  the  vector  attraction 
reduction  requirements  when  sewage 
sludge  is  applied  to  agricultural  and 
non-agricultural  land  or  disposed  of  on  a 
surface  disposal  site.  Owners  or 
oi>erators  oS  treatment  «vorks  that 
distribute  and  market  their  sewage 
sludge  may  not  use  the  approach  in 
paragraph  (f)  of  this  section. 

(a)  The  mass  of  volatile  solids  in 
sewage  sludge  that  is  treated  by  an 
aerobic  or  anaerobic  digestion  process 
is  reduced  by  38  percent. 

(b)  The  mass  of  volatile  solids  in 
sewage  shidge  that  is  treated  by  an 

.^^anaerobic  digestion  process  is  reduced 
by  less  than  IS  percent  when  the  sewage 
sludge  is  processed  for  40  additional 
days  at  30  or  more  degrees  Celsuis  by 
anaerobic  digestion. 

(c)  For  sewage  sludge  that  is 
processed  by  aerobic  digestion,  the 
specific  oxygen  i^>take  rate  (SOUR)  of 
the  sewage  sludge  prior  to  final  disposal 
is  1  milli^am  of  oxygen  per  hour,  per 
gram  or  less  of  sewage  sludge  solids. 

(d)  The  pH  of  the  sewage  sludge  is 
raised  to  12  or  above  by  alkali  addition 
and,  without  the  addition  of  more  alkali, 
remains  at  12  or  above  for  2  consecutive 
hours  and  then  remains  at  11.5  or  above 
for  an  additioiml  period  ai  22  hours. 

(e)  The  percent  solids  of  die  sewage 
sluge,  based  on  the  moisture  and  sohds 
contmt  of  the  sewage  sludge  prior  to 
mixing  with  other  materials,  is  75 
percent  or  greater. 

(f)  The  sewagrshdge  is  injected 
below  the  surface  of  the  soil  with  no 
evidence  of  the  sewage  sludge  on  the 
land  stnface  within  1  hour  aflec  injection 
of  the  sewage  sludge. 
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Subpart  Q— Indnwatton  of  Stwga 
8lud9a 


SSOSJO 

This  subpart  applies  to  the 
incineration  of  sewage  sludge  in  an 
incinerator  that  only  fires  sewage 
sludge,  to  sewage  sludge  incinerators, 
and  to  any  person  who  disposes  of 
sewage  sludge  in  a  sewage  sludge 
incinerator. 


S909J1 

(a)  Air  pollution  control  system  is  one 
or  more  processes  used  to  collect 
emissions  from  a  sewage  sludge 
incinerator. 

(b)  Control  efficiency  is  the  mass  of  a 
metallic  pollutant  in  the  sewage  sludge 
fed  to  an  incinerator  minus  the  mass  of 
that  pollutant  in  the  emission  from  the 
incinerator  stack  divided  by  the  mass  of 
the  pollutant  in  the  sewage  sludge  fed  to 
the  incinerator. 

(c)  Dispersion  factor  is  a  numerical 
value  that  correlates  the  maximum 
allowable  emission  rate  for  a  pollutant 
from  a  sewage  sludge  incinerator  stack 
to  the  maximum  allowable  increase  in 
the  ground  level  ambient  air 
concentration  for  that  pollutant  at  a 
specified  distance  from  the  incinerator 

tack. 

(d)  Incineration  is  the  firing  of  sewage 
bludge  in  an  enclosed  device  using 
controlled  flame  combustion.  An 
enclosed  device  includes,  but  is  not 
limited  to,  multiple  hearth  incinerators, 
fluidized  bed  incinerators,  electric 
incinerators,  or  rotary  kiln  incinerators. 

(e)  Maximum  combustion  temperature 
is  the  maximum  temperature  in  the 
combustion  zone  of  a  sewage  sludge 
incinerator. 

(f)  Risk  specific  concentration  is  the 
increase  in  the  concentration  of  a 
pollutant  that  sewage  sludge 
incinerators  may  contribute  to  the 
average  annual  ground  level  ambient  air 
concentration  for  that  pollutant. 

(g)  Sewage  sludge  f^d  rate  is  the 
average  amount  of  sewage  sludge 
incinerated  per  day  for  all  sewage 
sludge  incinerators  within  the  property 
line  of  a  facility  or  the  incinerator  design 
capacity  for  the  total  amount  of  sewage 
sludge  that  can  be  incinerated  per  day 
for  all  sewage  sludge  incinerators  within 
the  property  line  of  the  facility. 

(h)  Stack  height  is  the  difference 
between  the  elevation  of  the  top  of  a 
sewage  sludge  incinerator  stack  and  the 
elevation  of  the  ground  surface  at  the 
base,  when  this  difference  is  equal  to  or 
less  than  65  meters.  For  incinerator 
stacks  higher  than  65  meters,  the 
creditable  stack  height  above  65  meters 
is  determined  in  accordance  with  40 
CFR  51.1(l)(ii). 


(i)  Total  hydrocarbons  is  the  sum  of 
all  emitted  organic  compounds  that  have 
one  or  more  carbon-to-carbon  bonds, 
one  or  more  carbon-to-hydrogen  bonds, 
and  that  also  may  have  one  or  more 
carbon-to-chlorine,  carbon-to-nitrogen, 
or  carbon-to-oxygen  bonds,  etc. 

ra^uifwiMfita* 

(a)  No  person  shall  fire  sewage  sludge 
in  a  sewage  sludge  incinerator  unless 
the  sewage  sludge  and  the  sewage 
sludge  incinerator  meet  the 
requhvments  in  this  subpart. 

(b)  In  addition  to  the  requirements  in 
this  subpart  owners  or  operators  of 
sewage  sludge  incinerators  shall  comply 
with  Uie  requirements  promulgated 
under  the  authority  of  the  Clean  Air  Act 
in  40  CFR  61.30  through  61.34,  40  CFR 
61.50  through  61.55.  and  40  CFR  60.150 
through  eai54. 

(c)  Ash  bom  the  incineration  of 
sewage  sludge  shall  be  disposed  of  in 
accordance  with  the  requirements  of  40 
CFR  Parts  257. 258.  or  281  through  288. 
as  appropriate. 

(d)  Sewage  sludge  feed  rates  for  all 
sewage  sludge  incinerators  within  the 
property  line  of  treatment  works  shall 
be  used  to  calculate  the  pollutant  limits 
in  §  503.63  (b)  through  (e). 

(e)  An  instrument  that  continuously 
measures  the  sewage  sludge  feed  rate 
shall  be  installed,  calibrated,  operated, 
and  maintained  for  each  sewage  sludge 
incinerator.  The  instrument  shall  have 
an  accuracy  of  plus  or  minus  five 
percent  over  its  operating  range. 

(f)  Access  to  the  sewage  sludge  that  is 
fed  to  an  incinerator  shall  be  provided 
so  that  representative  grab  samples  of 
the  sewage  sludge  can  be  obtained. 

(g)  An  instrument  that  monitors  and 
continuously  records  the  oxygen  content 
of  the  combustion  chamber  gas  prior  to 
the  point  at  which  any  air  dilutes  the 
combustion  chamber  gas  shall  be 
installed,  calibrated,  operated,  and 
maintained.  The  oxygen  measuring 
instrument  shall  have  an  accuracy  of 
plus  or  minus  five  percent  over  its 
operating  range  and  shall  be  calibrated 
at  least  once  every  24-hour  operating 
period. 

(h)  Instruments  that  monitor  and 
continuously  record  temperatures  shall 
be  installed,  calibrated,  operated,  and 
maintained.  The  number  and  placement 
of  the  instruments  shall  be  as  follows: 

(1)  For  a  multiple  hearth  incinerator, 
one  instrument  in  every  hearth  and  two 
instruments  in  the  combustion  hearth; 

(2)  For  a  fiuidized  bed  incinerator,  one 
instrument  in  the  bed  and  one 
instrument  in  the  outlet  duct  of  the 
fluidized  bed: 


(3)  For  an  electric  incinerator,  one 
instrument  in  the  drying  zone,  one 
instrument  in  the  cooling  zone,  and  two 
instruments  in  the  combuston  zone;  and 

(4)  For  a  rotary  kiln  incinerator,  one 
instrument  in  the  drying  zone,  one 
instnmient  in  the  cooling  zone,  and  two 
instruments  in  the  combustion  zone. 

(i)  An  instrument  that  monitors  and 
continuously  records  the  total 
hydrocarbon  concentration,  in  parts  per 
million,  in  the  sewage  sludge  incinerator 
exit  gas  shall  be  installed,  calibrated, 
operated,  and  maintained.  The  total 
hydrocarbon  measuring  device  shall 
employ  a  flame  ionization  detector  and 
a  heated  sampling  line  maintained  at  a 
temperatoure  of  ISO  degrees  Celsius  at 
all  times. 

(j)  Owners  or  operators  of  treatment 
worics  shall  comply  with  the  monitoring 
requirements  in  S  503.81  and 
recordkeeping  and  report  requirements 
in  §503.86. 

(a)  Sewage  sludge  may  be  fired  in  an  . 
incinerator  only  if  the  sewage  sludge 
does  not  exceed  the  pollutant  Umit  for 
beryllium  in  §  508.63(b);  the  pollutant 
limit  for  mercury  in  §  503.63(c);  the 
pollutant  limit  for  lead  in  S  503.63(d):  the 
pollutant  limits  for  arsenic,  cadmium, 
chromium,  and  nickel  in  S  503.63(e):  and 
the  pollutant  limit  for  total 
hydrocarbons  in  i  503.63(f). 

(bj  Beryllium. 

The  maximum  allowable 
concentration  of  beryllium  in  sewage 
sludge  which  may  be  incinerated  shall 
not  exceed  the  concentration  in 
paragraph  (b)(1)  of  this  section,  except 
as  provided  in  paragraph  (b)(2)  of  this 
section. 

(1)  National  limit— beryllium. 

The  maximum  allowable 
concentration  of  beryllium  shall  be 
calculated  using  equation  (1). 


C  = 


10 


(1-CE)  X  SF 


(1) 


Where: 

C=Maxin)uin  allowable  berylltum 

concentration  in  sewage  sludge,  in 

milligrams  per  kilogram  (dry  weight 

basis). 
CE= Sewage  sludge  incinerator  control 

efficiency  (from  Table  10). 
SF= Sewage  sludge  feed  rate,  in  metric  tons 

per  day  (dry  weight  basis). 
(2)  Case-by-case  limit — beryllium. 

If  the  concentration  of  beryllium  in  the 
sewage  sludge  that  is  to  be  incinerated 
exceeds  the  concentration  in  equation 
(1).  owners  or  operators  may  perform  a 
test  of  the  incinerator(s)  in  accordance 
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with  requirements  specified  by  EPA  to 
determine  the  actual  control  efficiency 
of  the  sewage  sludge  incinerator(s]  in 
preventing  the  release  of  beryllium  to 
the  atmosphere.  The  control  efficiency 
obtained  fiY)m  the  performance  test  shall 
be  used  in  equation  (1)  to  calculate  a 
maximum  allowable  concentration  of 
beryllium  in  sewage  sludge  which  may 
be  fed  into  the  incinerator. 

(c)  Merctiry. 

The  maximum  allowable 
concentration  of  mercury  in  sewage 
sludge  which  may  be  incinerated  shall 
not  exceed  the  concentration  in 
paragraph  (c)(1)  of  this  section,  except 
as  provided  in  paragraph  (c)(2)  of  l^is 
section. 

(1)  National  limit — mercury. 

The  maximum  allowable 
concentration  of  mercury  shall  be 
calculated  using  equation  (2). 


C  = 


3200 


(l-CE)  X  SF 


(2) 


Where: 

C= Maximum  allowable  concentration  of 

mercury  in  sewage  sludge,  in  milligrams 

per  kilogram  (dry  weight  basis). 
CE= Sewage  sludge  incinerator  control 

efTiciency  (from  Table  10). 
SF=Sewage  sludge  feed  rate  in  metric  tons 

per  day  (dry  weight  basis). 

If  the  concentration  of  mercury  in  the 
sewage  sludge  that  is  to  be  incinerated 
exceeds  the  concentration  in  equation 
(2),  owners  or  operators  may  perform  a 
test  of  the  incinerator(8)  in  accordance 
with  requirements  specified  by  EPA  to 
determine  the  actual  control  efficiency 
of  the  sewage  sludge  incinerator(s)  in 
preventing  the  release  of  mercury  to  the 
atmosphere.  The  control  efficiency 
obtained  from  the  performance  test  shall 
be  used  in  equation  (2)  to  calculate  a 
maximum  allowable  concentration  of 
mercury  in  the  sewage  sludge  which 
may  be  fed  into  the  incinerator. 

(d)  Lead. 

The  maximum  allowable 
concentration  of  lead  in  sewage  sludge 
which  may  be  incinerated  shall  not 
exceed  the  concentration  in  paragraph 
(d)(1)  of  this  section,  except  as  provided 
in  paragraph  (d)(2)(i)  or  (2)(ii)  of  this 
section. 

(1)  National  limit — lead. 

The  maximum  allowable 
concentration  of  lead  incinerated  shall 
be  calculated  using  equation  (3). 


C  » 


.25  (NAAQS)  X  8a4aO 
DF  X  (1-CE)  X  SF 


(3) 


Where:     - 

C=Maximum  allowable  concentration  of 

lead  in  sewage  sludge,  in  milligrams  per 

kilogram  (dry  weight  basis). 
NAAQS = National  Ambient  Air  Quality 

Standard  for  lead  (1.5  micrograms  per 

cubic  meter  maximum  arithematic  mean 

averaged  over  a  calendar  quarter). 
86.400=  Number  of  seconds  in  a  day. 
DF=Dispersion  factor,  in  micrograms  per 

cubic  meter,  per  gram,  per  second  (from 

Table  9). 
CE= Sewage  sludge  incinerator  control 

efficiency  (from  Table  10). 
SF= Sewage  sludge  feed  rate,  in  metric  tons 

per  day  (dry  weight  basis). 

(i)  The  dispersion  factor  (DF)  in 
equation  (3)  shall  be  obtained  from 
Table  9  if  the  sewage  sludge  incinerator 
stack  height  is  65  meters  or  less. 

(ii)  When  the  sewage  sludge 
incinerator  stack  height  exceeds  65 
meters,  the  creditable  stack  height  shall 
be  determined  in  accordance  with  40 
CFR  51.1(l)(ii)  and  shall  be  used  in  an 
EPA-approved  air  dispersion  model  to 
determine  the  appropriate  dispersion 
factor  for  equation  (3). 

(2)  Case-by-case  limit — lead. 

(i)  If  the  concentration  of  lead  in  the 
sewage  sludge  that  is  to  be  incinerated 
exceeds  the  concentration  in  equation 
(3)  because  of  the  dispersion  factor  in 
Table  9,  owners  or  operators  may 
determine  an  alternative  dispersion 
factor  using  an  EPA-approved  air 
dispersion  model.  The  dispersion  factor 
obtained  from  air  dispersion  modeling 
shall  be  used  in  equation  (3)  to  calculate 
a  maximum  allowable  concentration  of 
lead  in  sewage  sludge  which  may  be  fed 
into  the  incinerator. 

(ii)  If  the  concentration  of  lead  in  the 
sewage  sludge  that  is  to  be  incinerated 
exceeds  the  concentration  in  equation 
(3)  because  of  the  control  e^iciency  in 
Table  10,  owners  or  operators  may 
perform  a  test  of  the  incineratorfs)  in 
accordance  with  requirements  specified 
by  EPA  to  determine  the  actual  control 
efficiency  of  the  incinerator(s)  in 
preventing  the  release  of  lead  to  the 
atmosphere.  The  control  efficiency 
obtained  from  the  performance  test  shall 
be  used  in  equation  (3)  to  calculate  a 
maximum  allowable  concentration  of 
lead  in  the  sewage  sludge  which  may  be 
fed  into  the  incinerator. 

(e)  Arsenic,  cadmium,  chromium,  and 
nickel. 

The  maximum  allowable 
concentration  of  arsenic,  cadmium, 
chromium,  or  nickel  in  sewage  sludge 
which  may  be  incinerated  shall  not 
exceed  the  concentration  in  paragraph 
(e)(1)  of  this  section,  except  as  provided 
in  paragraph  (e)(2)(i]  or  (ii)  of  this 
section. 

(1)  National  limit — arsenic,  cadmium, 
chromium,  and  nickel. 


The  maximum  allowable 
concentration  of  arsenic,  cadmium, 
chromium,  or  nickel  shall  be  calculated 
using  equation  (4). 


C  = 


RSCX86,4U0 


DFx(l-CE)xa' 


(4) 


Where: 

C= Maximum  allowable  concentration  of 

arsenic,  cadmium,  chromium,  or  nickel  in 

sewage  sludge,  in  milligrams  per 

kilogram  (dry  weight  basis). 
CE=Sewage  sludge  incinerator  control 

efficiency  (from  Table  10). 
DF= Dispersion  factor,  in  micrograma  per 

cubic  meter,  per  gram,  per  second  (from 

Table  9). 
RSC  =  Risk  specific  concentration,  in 

micrograms  per  cubic  meter  (from  Table 

8). 
86.400= Number  of  seconds  in  a  day. 
SF=Sewage  sludge  feed  rate,  in  metric  tons 

per  day  (dry  weight  basis). 
(i)  The  dispersion  factor  (DF)  in 
equation  (4)  shall  be  obtained  fix>m 
Table  9  if  the  sewage  sludge  incinerator 
stack  height  is  65  meters  or  less. 

(ii)  When  the  sewage  sludge 
incinerator  stack  height  exceeds  65 
meters,  the  creditable  stack  height  shall 
be  determined  in  accordance  with  40 
CFR  51.1(l)(ii)  and  shall  be  used  in  an 
EPA-approved  air  dispersion  model  to 
determine  the  appropriate  dispersion 
factor  for  equation  (4). 

(2)  Case-by-case  limit — arsenic, 
cadmium,  chromium,  and  nickel. 

(i)  If  the  concentration  of  arsenic 
cadmium,  chromium,  or  nickel  in  the 
sewage  sludge  that  is  to  be  incinerated 
exceeds  the  concentration  in  equation 
(4)  because  of  the  dispersion  factor  in 
Table  9,  owners  or  operators  may 
determine  an  alternative  dispersion 
factor  using  an  EPA-approved  air 
dispersion  model.  The  dispersion  factor 
obtained  from  air  dispersion  modeling 
shall  be  used  in  equation  (4)  to  calculate 
a  maximum  allowable  concentration  of 
arsenic,  cadmium,  chromium,  or  nickel 
in  sewage  sludge  which  may  be  fed  into 
the  incinerator. 

(ii)  If  the  concentration  of  arsenic, 
cadmium,  chromium,  or  nickel  in  the 
sewage  sludge  that  is  to  be  incinerated 
exceeds  the  concentration  in  equation 
(4)  because  of  the  control  efficiency  in 
Table  10,  owners  or  operators  may 
perform  a  test  of  the  incinerator(s]  in 
accordance  with  requirements  specified 
by  EPA  to  determine  the  actual  control 
efficiency  of  the  sewage  sludge 
incinerator(8)  in  preventing  the  release 
of  arsenic,  cadmium,  chromium,  or 
nickel  to  the  atmosphere.  The  control 
efficiency  obtained  from  the 
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performance  test  shall  be  used  in 
equation  (4)  to  calculate  a  maximum 
allowable  concentration  of  arsenic, 
cadmium,  chromium,  or  nickel  in  the 
sewage  sludge  which  may  be  fed  into 
the  incinerator. 

(f)  Total  hydrocarbons. 

The  maximum  allowable 
concentration  of  total  hydrocarbons  that 
may  be  in  the  emissions  from  sewage 
sludge  incinerators  shall  not  exceed  the 
concentration  in  paragraph  (f)(1)  of  this 
section,  except  as  provided  in  paragraph 
(f)(2)  of  this  section. 

(1)  National  limit — total 
hydrocarbons. 

The  maximum  allowable 
concentration  of  total  hydrocarbons 
shall  be  calculated  using  equation  (5). 


THC  = 


RSCx3j4aooaaoo 

DFxGF 


(5) 


Where: 

THCs  Maximum  allowable 
concentration  of  total  hydrocarbons  in 
the  sewage  sludge  incinerator's 
emissions,  in  parts  per  million,  on  a 
volumetric  basis,  corrected  for  seven 
percent  oxygen  (dry  basis). 

RSCsRisk  specific  concentratioii,  in 
micrograms  per  cubic  meter  (from  Table 
8). 

3,24a000,000s  Conversion  factors. 

DF= Dispersion  factor,  in  micrograms 
per  cubic  meter,  per  gram,  per  second 
(from  Table  9). 

GF= Maximum  combustion  gas  flow 
rate  from  the  sewage  sludge  incinerator, 
in  gram  moles  per  day. 

(i)  The  dispersion  factor  (DF)  in 
equation  (5)  shall  be  obtained  from 
Table  9  if  the  sewage  sludge  incinerator 
stack  height  is  65  meters  or  less. 

(ii)  When  the  sewage  sludge 
incinerator  stack  height  exceeds  65 
meters,  the  creditable  stack  height  shall 
be  determined  in  accordance  with  40 
CFR  51.1(l](ii)  and  shall  be  used  in  an 
EPA-approved  air  dispersion  model  to 
determine  the  appropriate  dispersion 
factor  for  equation  (5). 

(iii)  The  maximum  combustion  gas 
flow  rate  (GF)  in  equation  (5)  shall  be 
determined  using  the  procedure  in 
Appendix  D  of  this  part 

(iv)  The  concentration  of  total 
hydrocarbons  measured  in  the 
emissions  shall  be  corrected  to  50 
percent  excess  air  (seven  percent 
oxygen),  zero  percent  moisture  as  shown 
in  equation  (6). 

ConrecHon  factor  diinensionleu)=14  (6)  (21- 

Y) 
Where: 
Y  =  Oxygen  concentration  in  the  sewage 

■liM^  incinerator  exit  gas  (percent). 


(v)  The  corrected  concentration  of 
total  hydrocarbons  is  the  total 
hydrocarbon  concentration  that  must 
meet  the  concentration  calculated  with 
equation  (5).  except  as  provided  in 
paragraph  (f)(2)  of  this  section. 

(2)  Case-by-case  limit — total 
hydrocarbons. 

If  the  concentration  of  total 
hydrocarbons  bom  incinerator 
emissions — measured  with  the  device 
specified  in  f  503.e2(i)  and  corrected  to 
SO  percent  excess  air  (seven  percent 
oxygen),  as  provided  in  equation  (6)— 
exceeds  the  limit  in  equation  (5)  because 
of  the  dispersion  factor  in  Table  9, 
owners  or  operators  may  determine  an 
alternative  dispersion  factor  using  an 
EPA-approved  air  dispersion  modeL  The 
dispersion  factor  obtained  bom  the 
dispersion  modeling  shall  be  used  in 
equation  (5)  to  calculate  a  maximum 
allowable  concentration  of  total 
hydrocarbons  in  sewage  sludge  which 
may  be  fed  into  the  incinerator. 

Table  8.— fliSK  Specific 

GONCENTRATION 
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Table  9.— Dispersion  Factors 
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Table  9.— Dispersion  Factors— 
Continued 
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Table  10.— Incinerator  Control 

EFFIOENCtES 
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(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  sewage  sludge 
incinerators  must  be  operated  as 
follows: 

(1)  The  miximiun  combustion 
temperature  in  the  sewage  sludge 
incinerator  shall  be  no  greater  than  898 
degrees  Celsius  (1650  degrees 
Fahrenheit); 

(2)  The  maximimi  oxygen  content  of 
the  exit  gas  from  a  sewage  sludge 
incinerator  stack  shall  be  12  percent 
(dry  basis)  for  a  multiple  hearth  sewage 
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sludge  incinerator,  seven  percent  (dry 
basis)  for  a  fluidized  bed  sewage  sludge 
incinerator,  nine  percent  (dry  basis)  for 
an  electric  sewage  sludge  incinerator, 
and  12  percent  (dry  basis)  for  a  rotary 
kiln  sewage  sludge  incinerator;  and 

(3)  The  air  pollution  control  system, 
including  instrimientation,  used  to 
collect  emissions  from  the  sewage 
sludge  incinerator  stack  shall  be 
appropriate  for  the  type  of  incinerator 
used  and  shall  be  operated  and 
maintained  to  meet  all  applicable 
requirements. 

(b)  When  a  performance  test  of  an 
incinerator  is  used  to  obtain  a  control 
efliciency  for  the  pollutants  in 
S  503.63(b)  through  (e),  the  incineratCM- 
must  be  operated  as  follows: 

(1)  The  maxium  combustion 
temperature  and  maximum  oxygen 
content  of  the  stack  exit  gas  for  the 
sewage  sludge  incinerator  shall  be 
based  on  the  results  of  the  performance 
test;  and 

(2)  The  air  pollution  control  system 
used  to  collect  emissions  from  the 
sewage  sludge  incinerator  stack, 
including  instrumentation,  shall  be 
appropriate  for  the  type  of  incinerator 


used  and  shall  be  operated  and 
maintained  to  meet  all  applicable 
requirements. 

Sut>part  H— Removal  Credits 

S  503.70    AppNcaliNlty  and  description  of  a 
iwiiuvM  crson. 

(a)  Applicability.  This  subpart  applies 
to  those  pollutants  in  sewage  sludge  for 
which  pollutant  limits  are  established  in 
this  part,  to  additional  pollutants  that  do 
not  pose  an  imreasonable  risk  to  human 
health  or  the  environment  when  sewage 
sludge  is  used  or  disposed  of  by  a 
particular  method,  and  to  pollutants  in 
sewage  sludge  that  is  disposed  of  in 
accordance  with  40  CFR  Part  258. 

(b)  Description  of  a  removal  credit 
Regulations  at  40  CFR  Part  403  provide 
that,  subject  to  the  conditions  of  Part 
403,  any  POTW  receiving  wastes  from 
an  industrial  user  to  which  a  categorical 
pretreatment  standard  applies,  at  its 
discretion,  upon  authorization  from  the 
approval  authority,  may  grant  credits  to 
industrial  users  that  reflect  removal  by 
the  POTW  of  pollutants  specified  in  the 
categorical  pretreatment  standards. 


S  503.71    Specialized  definitfon. 

Categorical  pretreatment  standard  is  a 
numerical  e^uent  limit  promulgated  by 
EPA  for  a  pollutant  discharged  into  a 
POTW  with  which  all  processes  in  an 
industrial  category  must  comply. 

9503.72    PoHutants  for  which  removal 
cradHs  may  bs  authortzsd. 

Subject  to  the  conditions  of  40  CFR 
Part  403,  the  owners  or  operators  of  a 
POTW  may  grant  removal  credits  tmder 
any  of  the  following  conditions: 

(a)  For  any  pollutant  listed  on  Table 

11  that  is  regulated  in  the  use  or 
disposal  method  employed  by  the 
POTW,  if  the  POTW  complies  with  the 
requirements  of  this  part; 

(b)  For  any  pollutant  listed  on  Table 

12  in  the  use  or  disposal  method 
employed  by  the  POTW  if  the  POTW's 
sewage  sludge  does  not  exceed  the 
levels  shown  on  Table  13  and  if  the 
POTW  complies  with  the  requirements 
of  this  part;  or 

(c)  For  any  pollutant  present  in  the 
sewage  sludge  of  the  POTW,  if  the 
owner  or  operator  disposes  of  the  sludge 
in  accordance  with  40  CFR  Part  258. 

BKIMGCOOC  Mtft-SO-M 


^y 


TAtlE  11 

3 

tEOUUTED  POLUirMTt  ELlfiltLC  FOR  RENOMU.  CROITS 

Aeryt«nltrflt 

lA 

BIB 

K                 ft 

I 

Atdrln 

K 

I 

■«1 

• 

ArMnfc 

1 

X 

X                          X 

X      '                      X 

■mfdint 

- 

s. 

K  ' 

X 

>                           X 

X 

•wytllia 

f 

•f  •(2-clilorMtM  Hthtr 

' 

HX2-— tfiyllWMyl  )t<itMlf 

X                          X 

? 

•rModfcklonwtlMnt 

^ 

Cadlia 

X' 

X 

X                          X 

< 

o 

,           Carbon  tatradilorldt 

•^* 

Gktorrim 

1 

X 

«                           X 

s 

Cklar^fMv 

2 

Ckroilui 

S 

X 

p 

" 

C*!**' 

■     1 

X 

r                  X 

b 

OI»,aof,MT 

1 

X. 

X                           X 

Oltr—OiorattMnt 
Olbutyl  ^itHatat* 

I.S^dilaraprapMit 
DIctM  ^tlMlM* 
2,4-d1nltra|4Mml 
1.2-tfl|*«irtMrMfn» 

2 

1 

* 

cr 

c 

OUldrln 

1 

X 

2 

s 

Dlwtkyl  nltrMMrint 
fndDMMfvi 

1 

X                          X 

IB 

Endrin 
ttMbvmnt 

• .  .  ■ 

i 

,             ■      ■ 

Mptadilor 

1 

X 

"". 

Mptadilor  «pe«ldi 

WXflCn  lOTCMfttW 

1 

X 

1 

NtMdiler«biiUdl«w 

1 

X 

- 

•l^'iitMekloroeyclalMMnt 

*§ 

.■       -    ^ 

bCU-lMudiloreeyclalitiiant 

s 

Nwadiloropintadlant 

*       .    ■ 

a. 

RMscn  I  or##tMn9 

'    . 

50 

Nydrosin  cymldt 

c 
ST 

mm 

LMd 

.  1 

.  X 

"    ■  ■   '  X                        X 

W 

• 

Ifndmt 

1 

■        X 

.          X  ■                  X 

•■ 

7 

: 

■ 

CcontlfHMd) 


it 


Ntreury 


X 
X 


■Itrabwvam 

■•■I  troMdlMthytMlnt 

M'iltrwocH'wpfopylMrint 

■fdMl 


^•lyclilorlMttd  blptanytt  X 

tolcniui  X 

2,S.7,8-t«Craetilor«dib«iM-p-tff««ln 

■vcrmiw  winjri  Ww 

TmIww 

ToMplMiw  X 

Trldiltrottliylan*  I 

1,2,4*trldilorateMnt 

1J,1'trldilofo»ttian» 

1,1,2*trldilorMtlMm 

2,4,**trleklora|riMnol 

line  K 


X 

X 


X 
X 


X 
X 


art  u 

M 

NT 


t«  itni  appllcacfm 
f  dfttrlbuilOT  mtt  MTtetlnt 
to  sludlit- miy  IotMI  lU 


I  r«f art 


t*Mrf«M4l 


I  wilt 


inum  COM 


I 


<CSMId 


Federal  Registar  /  Vol.  54.  No.  23  /  Monday.  February  6.  1989  /  Proposed  Rules 


Table  12.— AooiTioNAt.  Poluitants 
Eligible  for  Removal  Credits 


Land  A|)pllc«ion  ol  Seiwaga  SludgK 

Cyanida 

FtourUa. 


msmoiMOn  inQ  MvKMlnQ 

SludgK 

Cyanictt - 


of   S0WSQ9 


Fluortdtt  * 


PonlAcMovofi'Mnol ................ 

Tnchloro0thy4ens „ »». 

unpoMf  of  Smmqs  Sludgs  in  MonoMw 
CNocdy^i »... 

Coppgr ' 

Cyanids ™ « 


Molytxisnunt . 


Sfcjdg«on  Surlaos 


Selenium. 

Zinc 

OiepoMi  of ' 
OitpOMi  SilM: 

CtvofVHurn »..«....„ 

Cyanide .. 

2.4  DichlofOphenoKyeoelic  ecid .. 


HioiyDoenuni  > 


Selenum . 

anc. 

Incineration  ol  Sawaga  SHwlpa' 
Coppai. 


SaleniuHi.. 
Zinc. 


mg/kg 


2.686.6 
736.7 
78,700 
3a43 


2.686.6 
2.S5 
738.7 
78,700 
30.43 
13.07 

12 
1.499.7 
1.427 
2.686.6 
7.16 
0.63 
40 
1M2.7 
82.08 
4.86 
4.580 


1.480.7 
2.688.6 
7.16 
0.63 
40 

82.06 
4.85 
4.S80 

1.427 
4.86 

4.S80 


'  A  ramoval  cfadtt  may  ba  yaniad  fw  iMa  polhil- 
ant  wttan  ttw  monoM  to  localad  ovar  vound 
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defwiMl  in  1 503.31  (c)  and  (d). 


iM(3), 


Subpart!    Monltoclnfl. Record 
Keeping,  end  Reports 

{S03J0    Purpoee. 

This  subpart  contains  the  minimum 
frequencies  that  o«vners  or  operators  of 
treatment  works  must  monitor  their 
sewage  sludge:  the  minimum  records 
that  owners  or  operators  of  treatment 
works  must  keep;  the  period  of  time  the 
records  must  be  kept:  and  the  minimum 
information  that  owners  or  operators  of 
treatment  woiiu  must  report  to  the 
permitting  authority.  Nothing  in  this 
subpart  prevents  the  establishment  of 
more  stringent  monitoring,  record 
keeping,  and  report  requirements  for  any 
practice  covered  by  this  part. 


{803J1 

Owners  or  operators  of  treatment 
works  or  distributors  of  sewage  sludge 
shall  collect  sewage  sludge  samples  and 


analyze  these  samples  in  accordance 
with  the  procedures,  methods,  and 
frequency  specified  in  paragraphs  (a), 
(b).  and  (c)  of  this  section.  The 
pollutants  and  pathogenic  organisms  or 
indicHtor  organisms  for  which  owners  or 
operators  of  treatment  woriis  shall 
analyze  their  sewage  sludge  depend  on 
the  use  or  disposal  method  employed  by 
the  treatment  work  or  distributor  and 
are  speclHed  in  S  503.93  through  S  503.97 
of  this  part. 

(a)  Sampling  protocol. 
"Sampling  Procedures  and  Protocols 

for  the  National  Sewage  Sludge  Survey." 
Office  of  Water  Regulations  and 
Standards  (March  1988). 

(b)  Analytical  methods. 

(1)  Organic  pollutants. 

Meth(Kis  1624  and  1625  in  "Analytical 
Methods  for  the  National  Sewage  Sludge 
Survey."  Office  of  Water  Sample 
Control  Center  (March  1988)  or  Methods 
624  and  625  in  40  CFR  Part  136. 

(2)  Inorganic  pollutants. 
"Analytical  Methods  for  the  National 

Sewage  Sludge  Survey."  Office  of  Water 
Sample  Control  Center  (March  1988). 

(3)  Pathogenic  bacteria.  SalmoneHa 
sp. 

(i)  Part  912  C.l.  "Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater."  16th  Edition  (1985):  or 

(ii)  Kenner.  D.A.  and  H.A.  Clark. 
"Detection  and  enumeration  of 
Salmonella  and  Pseudomonas 
aeruginosa,"  "].  Water  Pollution  Control 
Federation."  46(9):2163-2171. 

(4)  Viruses. 

'The  Manual  of  Methods  for 
Virology."  EPA/eOO/4-84/013  (February 
1984).  as  revised. 

(5)  Protozoa. 

(i)  Part  917,  "Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater."  leth  Edition  (1985):  or 

(ii)  Fox.  I.e.  P.R.  Fitzgerald,  and  C. 
Lue-Hing.  "Sewage  Organisms:  A  Color 
Atlas,"  Lewis  Publishers.  Chelsea, 
Michigan  (1961). 

(6)  Helminth  ova. 

(i)  Part  917.  "Standard  Methods  for  the 
ExaJnination  of  Water  and 
Wastewater,"  16th  edition  (1965):  or 

(ii)  Fox.  I.e..  P.R.  Fitzgerald,  and  C 
Lue-Hing.  "Sewage  Organisms:  A  Color 
Atlas,"  Lewis  Publishers.  Chelsea 
Michigan  (1981). 

(7)  Fecal  coliform. 

Part  906  or  Part  909.  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,"  16th  Edition  (1985). 

(8)  Fecal  streptococci/ en terococci. 
(i)  Part  910  A.  "Standard  Methods  for 


the  Examination  of  Water  and 
Wastewater."  16th  Edition  (1965):  or 
(ii)  Slantely.  LW.  and  C.H.  Bartley. 
"Numbers  of  enterococci  in  water, 
sewage,  and  feces  determined  by  the 
membrane  filter  technique  with  an 
improved  medium,"  ").  Bacteriology," 
74:591-595  (1957). 

(9)  Volatile  solids. 

Part  209  C.  "Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,"  16th  Edition  (1985). 

(10)  Volatile  suspended  solids. 

Part  209  G.  "Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,"  16th  Edition  (1985). 

(11)  Percent  volatile  solids  reduction. 
The  percent  volatile  solids  reduction 

shall  be  calculated  using  the  following 
equation: 


Percent  Volatile 
Solids  Reduction 


(Mi-Mg)  X  100 
Mi 


Where: 

Mi  =  The  mass  of  volatile  solids  in  sewage 

sludge  prior  to  processing. 
Mg  =  The  mass  of  volatile  solids  in  sewage 

sludge  after  processing. 

(12)  Specific  oxygen  uptake  rate 
(SOUR). 

Part  213  A.  "Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater."  16th  Edition  (1985). 

(c)  Frequency  of  monitoring  and 
reporting. 

Unless  otherwise  specified,  owners  or 
operators  of  treatment  works  shall 
monitor  and  report  the  parameters 
specified  in  this  subpart  in  accordance 
with  the  following: 


Treatment  wortis  design 

capacity  (nMtion  gaMons 

per  day) 


Leas  tttan  1.0 - 

1.0  to  10.0 

Graater  than  10.0.. 


Frequency  ol  moraionng 


Onc«  per  year. 
Once  per  quarter. 
Once  per  month. 


§S03J2    Land  appicatlon  Of  sewage 
akidge. 

(a)  Monitoring — (1)  Agricultural  land. 
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From  a  representative  sample  of 
sewage  sludge,  owners  or  operators  of 
treatment  works  or  distributors  of 
sewage  shidge.  in  accordance  with  the 
applicable  frequency  specified  in 
S  503.81(c).  shaO: 

(i)  Determine  the  concentrations  of 
nitrogen  and  the  pollutants  listed  on 
Tables  1  and  2  in  S  503.13.  Also,  owners 
or  operators  shall  monitor  for  the 
pollutants  listed  cm  Table  12  in  i  503.72 
if  the  POTW  grants  removal  credits  for 
these  pollutants. 

(ii)  Determine  compliance  with  Class 
A.  Class  B.  or  Class  C  patfiogen- 
reduction  requirements  in  i  503.52. 

(iil)  Determine  compliance  with  the 
vector  attraction  reduction  requirements 
in  i  503.53. 

(iv)  When  owners  or  operators  of 
treatment  works  inject  the  sewage 
sludge  below  the  surface  of  agricultural 
land  to  comply  with  the  vector 
attraction  reduction  reqoireiiients  in 
S  503.53(f).  the  sewage  sludge  does  not 
have  to  be  monitored  for  volatile  solids, 
SOUR,  pH.  or  moisture  content 

(2)  Non-agricultural  land.  From  a 
representative  sample  of  sewage  sludge, 
owners  or  operators  of  treatment  works 
or  distributors  of  sewage  siud^  in 
accordance  with  the  applicable 
fi«quency  specified  in  S  503.81(c).  shall: 

(i)  Determine  the  concentrations  of 
nitrogen  and  the  pollotants  listed  on 
Table  3  in  S  503.15.  Also,  owners  or 
operators  shall  monitor  for  the 
pollutants  listed  on  Table  12  in  S  50372 
if  the  POTW  grants  removal  credits  for 
these  pollutants. 

(ii)  Determine  compliance  with  Class 
A.  Class  B,  or  Class  C  pathogen 
reduction  requirements  in  9  503.52. 

(iii)  Determine  compliance  with  the 
vector  attraction  reduction  requirements 
in  S  503.53. 

(iv)  When  owners  or  operators  of 
treatment  works  inject  the  sewage 
sludge  below  the  surface  of  non- 
agricultural  land  to  comply  with  the 
vector  attraction  reduction  requirements 
in  S  503.53(f),  the  sewage  sludge  does 
not  have  to  be  monitored  for  volatile 
solids,  SOUR,  pH,  or  moisture  content 

(b)  Record  keeping— {1)  Agricultural 
land.  Owners  or  operators  of  treatment 
works  or  distributors  of  sewage  sludge 
shall  retain  for  the  life  of  the  treatment 
works  the  following: 

(i)  The  name  and  address  of  the 
applier  of  the  sewage  sludge; 

(ii)  The  location  and  legal  description 
of  the  field,  including  the  area  of  each 
field  where  the  sewage  sludge  is 
applied: 

(iii)  The  concentrations  of  nitrogen 
and  the  pollutants  listed  on  Tables  1  and 
2  in  §  503.13: 


(iv)  The  amoimt  of  sewage  sludge 
applied  to  each  site; 

(v)  The  amount  of  each  organic 
pollutant  listed  on  Table  1  in  {  503.13 
applied  to  each  site; 

(vi)  The  amount  of  each  inorganic 
pollutant  listed  on  Table  2  in  §  503.13 
applied  to  each  site; 

(vii)  The  results  of  monitoring  the 
sewage  sludge  to  determine  compliance 
with  the  pathogen  reduction 
requirements  in  {  503.52; 

(viii)  The  results  of  monitoring  the 
sewage  sludge  to  determine  compliance 
with  the  vector  attraction  reduction 
requirements  in  S  503.53: 

(ix)  A  record  that  indicates  whether 
senvage  sludge  was  injected  below  the 
soil  surface  to  comply  with  the  vector 
attraction  reduction  requirement  in 
§S03.53(f): 

(x)  The  contracts  between  the 
treatment  work  and  the  distributors  and 
appliers  of  the  sewage  sludge; 

(xi)  Certification  that  the  applier  was 
informed  about  the  access  and  use 
restrictions; 

(xii)  Certification  that  the  land 
application  does  not  cause  or  contribute 
to  the  harm  of  a  threatened  or 
endangered  qiedes  or  result  in  the 
destruction  or  adverse  modification  of 
the  critical  habitat  of  a  threatened  or 
endangered  speaes;  does  not  restrict  the 
flow  of  the  base  flood*  does  not  reduce 
the  temporary  water  storage  capacity  of 
a  floodplain;  and  does  not  present  harm 
to  human  health,  wildlife,  or  land  or 
water  resources;  and 

(xiii)  Certification,  for  each 
application  site,  that  the  distance 
between  the  sewage  sludge  boundary 
and  any  surface  water  is  at  least  10 
meters. 

(2)  Non-agricultural  land  Owners  or 
operators  of  treatment  works  or 
distributors  of  sewage  sludge  shall  keep, 
for  5  years,  the  following: 

(i)  The  name  and  address  of  the 
applier  of  the  sewage  sludge: 

(ii)  The  concentrations  of  nitrogen  aiul 
the  pollutants  Usted  on  Table  3  in 
§503.15; 

(iii)  The  results  of  monitoring  the 
sewage  sludge  to  determine  comphance 
with  the  pathogen  reduction 
requirements  in  §  503.52; 

(iv)  The  results  of  monitcHing  the 
sewage  sludge  to  determine  compliance 
with  the  vector  attraction  reduction 
requirements  S  503.53; 

(v)  A  record  that  indicates  whether 
sewage  sludge  was  injected  below  the 
soil  surface  to  comply  with  the  vector 
attraction  reduction  requirement  in 
S  503.53(f); 

(vi)  The  contracts  between  the 
treatment  works  and  the  distributors 
and  appliers  of  the  sewage  sludge: 


(vii)  Certification  that  the  applier  was 
informed  about  the  access  and  use 
restrictions; 

(viii)  Certification  that  the  land 
application  does  cause  or  contribute  to 
the  harm  of  a  threatened  or  endangered 
species  or  result  in  the  destruction  or 
adverse  modification  of  the  critical 
habitat  of  a  threatened  or  endangered 
species;  does  not  restrict  the  flow  of  the 
base  flood;  does  not  reduce  the 
temporary  water  storage  capacity  of  a 
floodplain;  and  does  not  present  harm  to 
human  health,  wildhfe,  or  land  or  water 
resources;  and 

(ix)  Certificaticm.  for  each  appUcation 
site,  that  the  distance  between  the 
sewage  sludge  boundary  and  any 
surface  water  is  at  least  10  meters. 

(c)  Reports. — (1)  Agricultural  land.  In 
accordance  with  the  applicable 
frequency  specified  in  9  503.81(c), 
owners  or  operators  of  treatment  works 
or  distributors  of  sewage  sludge  shall 
provide  the  permitting  authority  Mrith: 

(i)  The  information  required  by 
9  503.82(b)(1). 

(ii)  After  the  initial  submission,  the 
owners  or  operators  of  a  treatment  work 
or  distributors  of  sewage  sludge  shall  re- 
submit the  information  in  9  503.82(b)(1) 
(x)  through  (xiii)  only  when  there  are 
changes. 

(2)  Non-agricultural  land  In 
accordance  with  die  applicable 
frequency  specified  in  S  503.81(c), 
owners  or  operators  of  treatment  works 
or  distributors  of  sewage  sludge  shall 
provide  the  permitting  authority  with: 

(i)  The  information  required  by 
9  503.82(b)(2). 

(ii)  After  the  initial  submission,  the 
owners  or  operators  of  a  treatment  work 
or  distributors  of  sewage  sludge  shall  re- 
submit the  information  in  9  5a3.82(b)(2) 
(vi)  through  (ix)  only  when  there  are 
changes. 

S503.83    DistiP«Mition and markating of 


(a)  Monitoring.  (1)  Owners  or 
operators  of  treatment  works  shall 
determine  the  concentrations  of  nitrogen 
and  the  pollutants  listed  on  Table  4  in 
9  503.23  from  a  representative  sample  of 
sewage  sludge  prior  to  its  disbursement 
or  in  accordance  with  the  applicable 
frequency  specified  in  9  503.81(c), 
whichever  is  the  more  frequent  period  of 
time.  Also,  owners  or  operators  shall 
determine  the  concentrations  of  the 
pollutanU  listed  on  Table  12  in  S  503.72 
if  the  POTW  grants  removal  credits  for 
these  pollutants. 

(2)  When  a  treatment  work  is  not  the 
distributor,  the  distributor  of  the  product 
shall  determine  the  concentrations  of 
nitrogen  and  the  pollutants  on  Table  4  in 
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(  503.23  from  a  representative  sample  of 
the  product  prior  to  its  disbursement. 

(3)  Owners  or  operators  of  treatment 
works  shall  determine  compliance  with 
the  Class  A  pathogen  reduction 
requirements  in  S503.52(a)  from  a 
representative  sample  of  the  sewage 
sludge  that  is  disbursed. 

(4)  Owners  or  operators  of  breatmmit 
works  shall  determine  compliance  with 
the  vector  attraction  reduction 
requirement  selected  in  §  503.53  (a) 
through  (e)  from  a  representative  sample 
of  the  sewage  sludge  that  is  disbursed. 

(b)  Record  keeping.  Owners  or 
operators  of  treatment  works  shall  keep, 
for  5  years,  the  following: 

(1)  The  name  and  address  of  the 
distributor  of  the  sewage  sludge; 

(2)  The  concentrations  of  nitrogen  and 
the  pollutants  that  are  listed  on  Table  4 
in  S  503.23  prior  to  disbursement  by  the 
treatment  woriq 

(3)  The  concentrations  of  nitrogen  and 
the  pollutants  in  the  product  that  are 
listed  on  Table  4  in  S  503.23: 

(4)  The  appropriate  annual  whole 
sludge  appUcation  rate  prior  to 
disbursement  by  the  treatment  work; 

(5]  The  annual  product  application 
rate; 

(6]  The  contracts  between  the 
distributor  of  the  product  and  the 
treatment  work,  when  applicable; 

(7)  The  results  of  monitoring  the 
sewage  sludge  prior  to  disbursement  by 
the  treatment  work  to  determine 
compliance  with  the  pathogen  reduction 
requirements; 

(8)  The  results  of  monitoring  the 
sewage  sludge  prior  to  disbursement  by 
the  treatment  work  to  determine 
complicance  with  the  vector  attraction 
reduction  requirements;  and 

(9)  A  copy  of  the  label  affixed  to  the 
product  or  the  informational  sheet 
accompanying  the  product. 

(c)  Reports.  In  accordance  with  the 
applicable  frequency  specified  in 

§  503.81(c),  owners  or  operators  of 
treatment  works  shall  provide  the 
permitting  authority  with: 

(1)  The  information  required  by 
S  S03.83(b). 

(2)  After  the  initial  submission,  the 
owners  or  operators  of  a  treatment  woiic 
shall  re-submit  the  information  in 

S  503.83(b)  only  if  there  are  changes. 


(a)  Monitoring.  (1)  From  a 
representative  sample  of  sewage  sludge, 
o«vners  or  operators  of  treatment  works 
shall  determine  the  concentrations  of 
the  pollutants  listed  on  Table  5  in 
§  503.33  in  accordance  with  the 
applicable  frequency  specified  in 
9  503.81(c).  Also,  owners  or  operators 


shall  monitor  for  the  pollutants  listed  on 
Table  12  in  §  503.72  if  the  POTW  grants 
removal  credits  for  these  pollutants. 

(2)  From  a  representative  sample  of 
sewage  sludge,  owners  or  operators  of 
treatment  works  shall  determine 
compliance  with  either  Class  A  or  Class 
B  pathogen  reduction  requirements  in 

S  503.52(a)  or  (b)  in  accordance  %vith  the 
appUcable  frequency  specified  in 
§  503.81(c). 

(3)  Owners  or  operators  of  monofiUs 
shall  continuously  monitor  the  air  for 
methane  gas  in  any  structure  within  a 
monofUl  and  at  the  property  line  of  the 
monofill. 

(4)  Owners  or  operators  of  monofills 
shall  monitor  the  run-off  &t>m  the 
monoHll  that  is  collected  to  determine 
the  volume  of  the  nm-off  discharged  and 
the  concentration  of  pollutants  in  the 
discharge. 

(b)  Recordkeeping.  Owners  or 
operators  of  treatment  works  or  of  the 
monofill,  as  appropriate,  shall  keep,  for 
10  years,  the  following: 

(1)  The  concentrations  of  the 
pollutants  listed  on  Table  5  in  t  503.33; 

(2)  The  results  of  monitoring  the 
sewage  sludge  to  determine  compliance 
with  the  pathogen  reduction 
requirements  in  §  503.52  (a)  or  (b); 

(3)  A  record  of  the  methane  gas 
concentration  in  any  structure  within 
the  monofill  and  at  the  property  line  of 
the  monofill: 

(4)  The  volume  of  run-off  collected 
and  discharged  and  the  concentration  of 
the  pollutants  in  the  discharge; 

(5)  Certification  that  the  monofill  does 
not  cause  or  contribute  to  the  harm  of  a 
threatened  or  endangered  species  or 
result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat  of  a 
threatened  or  endangered  species;  does 
not  restrict  the  flow  of  a  base  flood: 
does  not  reduce  the  temporary  water 
storage  capacity  of  a  floodplain;  and 
does  not  present  a  hazard  to  himian 
health,  wildlife,  or  land  or  water 
resources; 

(6)  Certification  that  the  monofill  is 
not  a  hazard  to  aircraft  from  birds  if  the 
monofill  is  located  within  3,048  meters 
(10,000  feet)  of  aircraft  runways  used  by 
turbine-powered  aircraft  or  within  1,524 
meters  (5,000  feet)  of  an  airport  runway 
used  ondy  by  piston  engine-powered 
aircraft; 

(7)  Certification  that  the  monofill  is 
designed  to  withstand  stress  created  by 
the  maximum  horizontal  ground  level 
acceleration  if  the  monofill  is  located  hi 
a  seismic  zone; 

(8]  Certification  that  each  sewage 
sludge  unit  is  located  00  meters  or  more 
from  a  fault  or  stress  fractures  that  have 
had  displacement  in  Holocene  time; 


(9)  Certification  that  each  sewage 
sludge  unit  is  located  in  an  area  that  has 
adequate  support  for  the  structural 
components  of  the  unit;  and 

(10)  Certification  that  each  sewage 
sludge  unit  is  located  outside  wetiand 
areas. 

(c)  Reports.  In  accordance  with  the 
applicable  frequency  specified  in 
S  503.81(c),  owners  or  operators  of 
treatment  works  or  of  the  monofills,  as 
appropriate,  shall  provide  the  permitting 
authority  with: 

(1)  The  information  required  in 
9  503.84(b). 

(2)  After  the  initial  submission,  the 
owners  or  operators  of  a  treatment  woric 
or  monofill,  as  appropriate,  shall  re- 
submit the  information  in  9  503.84(b)  (5) 
through  (10)  only  when  there  are 
changes. 


9S03.85    Dtspo— I ef sewegs 
surface 


sludge  on 


(a)  Monitoring.  (1)  From  a 
representative  sample  of  sewage  sludge, 
owners  or  operators  of  treatment  works 
shall  determine  the  concentrations  of 
the  pollutants  listed  on  Table  7  in 
9  503.43  in  accordance  with  the 
applicable  frequency  specified  in 
9  503.81(c).  Also,  owners  or  operators 
shall  monitor  for  the  pollutants  listed  on 
table  12  in  9  503.72  if  the  POTW  grants 
removal  credits  for  these  pollutants. 

(2)  From  a  representative  sample  of 
sewage  sludge,  owners  or  operators  of 
treatment  works  shall  determine 
compliance  with  either  Class  A  or  Class 
B  pathogen  reduction  requirements  in 

9  503.52  (a)  or  (b)  in  accordance  with  the 
applicable  frequency  specified  in 
9  503.81(c). 

(3)  Prom  a  representative  sample  of 
sewage  sludge,  owners  or  operators  of 
treatment  works  shall  determine 
compliance  with  the  vector  attraction 
reduction  requirements  in  9  503.53  in 
accordance  with  the  applicable 
frequency  specified  in  9  503.81(c). 

(4)  When  ownen  or  operators  of 
treatment  works  inject  the  sewage 
sludge  below  the  soil  surface  to  reduce 
the  vector  attraction,  the  sewage  sludge 
does  not  have  to  be  monitored  for 
volatile  solids,  SOUR,  pH,  or  moistiue 
content 

(5)  Owners  or  operators  of  surface 
disposal  sites  shall  continuously  monitor 
the  air  for  methane  gas  in  any  structiu^ 
on  the  disposal  site  and  at  the  property 
line  of  the  site. 

(6)  Owners  or  operators  of  surface 
disposal  sites  shall  monitor  the  runoff 
from  the  surface  disposal  site  that  is 
collected  to  determine  the  volume  of  the 
runoff  discharged  and  the  concentration 
of  pollutants  in  the  discharge. 
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(b)  Record  keeping.  Owners  or 
operators  of  treatment  worics  or  of  the 
surface  disposal  sites,  as  appropriate, 
shall  keep,  for  5  years,  the  following: 

(1)  The  concentrations  of  the 
pollutants  listed  on  Table  7  in  9  503.43; 

(2)  The  results  of  monitoring  the 
sewage  sludge  to  determine  compliance 
with  the  pathogen  reduction 
requirements  in  9  503.52  (a)  or  (b). 

(3)  The  results  of  monitoring  the 
sewage  sludge  to  determine  compliance 
with  the  vector  attraction  reduction 
requirements  of  9  503.53; 

(4)  A  record  of  the  methane  gas 
concentration  in  any  structure  within 
the  surface  disposal  site  and  at  the 
property  line  of  the  surface  disposal  site; 

(5)  The  volume  of  run-off  collected 
and  discharged  and  the  concentration  of 
the  pollutants  in  the  discharge; 

(6)  Certification  that  the  surface 
disposal  site  does  not  cause  or 
contribute  to  the  harm  of  a  threatened  or 
endangered  species  or  result  in  the 
destruction  or  adverse  modification  of 
the  critical  habitat  of  a  threatened  or 
endangered  species;  does  not  restrict  the 
flow  of  a  base  flood:  does  not  reduce  the 
temporary  water  storage  capacity  of  a 
floodplain;  and  does  not  present  a 
harzard  to  human  health,  wildlife,  or 
land  or  water  resources; 

(7)  Certification  that  the  siuface 
disposal  site  is  not  a  hazard  to  aircraft 
from  birds  if  the  surface  disposal  site  is 
located  within  3,048  meters  (10,000  feet) 
of  aircraft  runways  used  by  turbine- 
powered  aircraft  or  within  1,524  meters 
(5,000  feet)  of  an  airport  runway  used 
only  by  piston  engine-powered  aircraft; 

(8)  Certification  that  the  surface 
disposal  site  is  designed  to  withstand 
stress  created  by  the  maximum  ground 
level  acceleration  if  the  surface  disposal 
site  is  located  in  a  seismic  zone; 

(9)  Certification  that  each  surface 
disposal  site  is  located  60  meters  or 
more  from  a  fault  or  stress  fractures  that 
have  had  displacement  in  Holocene 
time: 

(10)  Certification  that  each  surface 
disposal  site  is  located  in  an  area  that 
has  adequate  support  for  the  structiiral 
components  of  the  site:  and 

(11)  Certification  that  each  new 
surface  disposal  site  is  located  outside 
wetiand  areas. 

(c)  Reports.  In  accordance  with  the 
applicable  frequency  specified  in 

9  503.81(c),  owners  or  operators  of 
treatment  works  or  of  the  surface 
disposal  site,  as  appropriate,  shall 
provide  the  permitting  authority  with: 

(1)  The  information  required  in 
9  503.85(b). 

(2)  After  the  initial  submission, 
owners  or  operators  of  a  treatment  woric 
or  surface  disposal  site,  as  appropriate. 


shall  re-submit  the  information  in 
9  503.85(b)  (6)  through  (11)  only  when 
there  are  changes. 


9  503.86    Nicinef  alien  of  i 

(a)  Monitoring.  (1)  From  a 
representative  sample  of  sewage  sludge, 
owners  or  operators  of  treatment  works 
that  incinerate  their  sewage  sludge  shall 
determine  the  concentrations  of  arsenic, 
beryllium,  cadmium,  chromium,  lead, 
mercury,  and  nickel  in  accordance  with 
the  applicable  frequency  specified  in 

9  503.81(c).  Also,  owners  or  operators 
shall  monitor  for  the  pollutants  listed  on 
Table  12  in  9  503.72  if  tiie  POTW  granU 
removal  credits  for  these  pollutants. 

(2)  Owners  or  operators  of  sewage 
sludge  incinerators  shall  continuously 
monitor 

(i)  Hie  total  hydrocarbon 
concentration  in  the  incinerator  stack; 

(ii)  The  rate  at  which  sewage  sludge  is 
fed  to  an  incinerator 

(iii)  The  combustion  temperature  in 
the  incinerator; 

(iv)  The  oxygen  content  of  the  exit 
gas;  and 

(v)  The  pressure  drop  across  the  air 
pollution  control  system,  if  applicable. 

(b)  Recordkeeping.  Owners  or 
operatora  of  treatment  works  or  of  the 
sewage  sludge  incinerator,  as 
appropriate,  shall  keep,  for  5  years,  the 
following: 

(1)  The  concentrations  of  arsenic 
beryllium,  cadmium,  chromium,  lead, 
mercury,  and  nickel  in  the  sewage 
sludge; 

(2)  A  record  of  the  parameters  in 
9  503.86(a)(2)  that  are  continuously 
monitored: 

(3)  Calibration  and  maintenance 
records  and  original  instrument  chart 
recordings  for  continuous-monitoring 
instruments; 

(4)  Results  of  any  site-specific  air 
modeling:  and 

(5)  Results  of  any  incinerator 
performance  tests. 

(c)  Reports.  In  accordance  with  the 
applicable  frequency  specified  in 

9  503.81(c),  owners  or  operators  of 
treatment  works  or  of  the  incinerator,  as 
appropriate,  shall  provide  the  permitting 
authority  with  the  following: 

(1)  The  information  required  in 
9  503.86(b); 

(2)  The  periods  when  the  combustion 
temperature  in  the  incinerator  was 
above  the  maximum  allowable 
temperature,  as  specified  in  9  503.64 
(a)(1)  or  (b)(1),  for  15  minutes  or  longer. 

(3)  The  periods  when  the  oxygen 
content  of  the  exit  gas  from  the 
incinerator  stack  was  above  the 
maximum  allowable,  as  specified  in 

9  503.64  (a)(2)  or  (b)(1),  for  15  minutes  or 
longer. 


(4)  The  periods  when  the  pressure 
drop  across  the  air  pollution  control 
device  remained  outside  the  range  of 
allowable  drop,  as  specified  in  9  503.64 
(a)(3}  or  (b)(2).  if  applicable,  for  longer 
than  1  hour, 

(5)  The  recordings  for  the 
concentration  of  total  hydrocarbons  in 
the  incinerator  stack,  required  in 

9  503.88(a)  (i):  and 

(6)  The  recordings  for  the  sewage 
sludge  feed  rate,  required  in 

9  503.86(a)(2)(ii). 

Appendix  A— Ground  Water 
PoixuTANT  Criteria 


PoNuiani 


ArBOnic 

Benzena 

Bezo<a)pyrene 

Bi8(2-etliytW)cyl)pWhslil»  ■- 

Cadmium 

CWofdwt* 

Copper „ 

ooT/ooE/ooo  tactan  * 

^iwtliytniiroufnino 


Marcury- 

Nidiei.. 

PoiycnionnaiBO  CMpnanyiB.. 

Toxaphene 

ThcNoroethylene  .. 


ConosncratKjn 

(rnKTograms 

per  Iter)' 


SCO 

5.0 

0.3 

248.0 

10.0 

2.1 

13000 

10.2 
01 

SO.O 
4.0 
2.0 
1750.0 
0.45 
50 
5.0 


'  Polulant   concentration   wahiaa   fatarancad   in 
503.33(a). 
»  DOT— 2.2-Bis(chtorophenyl>-1,1.1- 

DOE— 1.l-Bi8(chlorophenyl>-2.2-dKtiloroethene 
DOO— 1.1-eis(chlorophenyl)-2.2-dK»itoroethwie 


APPENDIX  B— Pntoadura  To  Datannina 
Annual  Whole  Sludge  Applicatioa  Rata 

Land  Application 

Section  S03.13(b)  requires  that  sewage 
sludge  be  applied  to  agricultural  land  at  an 
annual  whole  sludge  application  rate 
(AWSAR)  that  does  not  exceed  the  aiuiual 
pollutant  loading  rates  (APUl)  in  Table  1. 
This  appendix  contains  a  procedure  to  t>e 
used  in  determining  the  AWSAR  that  will  not 
cause  the  APLRs  to  be  exceeded. 

The  relationship  l>etween  APU)  and 
AWSAR  is  shown  in  equation  (IJ. 


APLR=Cx0.001x  AWSAR 


(1) 


Where: 

APLR=:  Annual  pollutant  loading  rate,  in 

kilograms  per  hectare,  per  36&- 

consecutive-day  period. 
C=Pollutant  concentration  in  sewage  sludge. 

in  milligrams  per  kilogram  (dry  weight 

basis). 
AWSAR = Annual  whole  sludge  application 

rate,  in  metric  tons  per  hectare,  per  365- 

consecutive-day  period  (dry  weight 

iMsis). 
To  determine  the  pollutant  concentration  in 
the  sewage  sludge,  equation  (1)  is  rearranged 
into  equation  (2): 
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APIA 


MlxAWSAR 


(2) 


The  APLR  rates  are  given  in  Tabic  1  in 
§  S0ai3.  The  APLR  remaiaa  oomiant  for  all 
AWSAR  and  aU  uMge  poUutant 
concentrations.  When  tha  poUutant 
concentrations  vary.  AWSARs  vary.  As  the 
AWSAR  increaaas,  the  poUutaiU 
concentration  decreases  and  vice  versa. 

Table  B-1  contains  the  pollutant 
concentrations  based  on  the  APLRs  in  Table 
1  for  various  AWSARs.  Table  B-1  is  used  to 


illustrate  Ihe  procedure  to  determine  the 
appropriate  AWSAR  for  a  MiMige  sludge. 

Procedure: 

1.  Locate  the  dodge  polhitant 
concentrations  in  Table  B-1.  The  circled 
values  m  Table  B-1  represent  the  actual 
pollutant  concenlrutions  for  this  example. 
When  an  actnal  pollutant  concentration  is 
between  the  values  in  Table  B-1.  circle  the 
conoantratioB  for  the  lower  AWSAR.  For 
example,  tf  tl»  actaal  concentration  for 
lindnH  is  US  timflf^  cirde  the  value  for  the 
35  MT/ha  AWSAR  (i.e,  130). 

2.  Deteraiae  the  Ikniting  AWSAR  for  Ae 
sewage  sludge.  The  Umiting  AWSAR  is  the 


lowest  AWSAR  considering  all  of  the  circled 
concentration  vahies.  In  this  example,  the 
limiting  AWSAR  is  !•  MT/ha/seS- 
consecutiv«-day  period. 

3.  Sewage  sludge  with  the  actual  poilutani 
coqoentrations  used  in  this  example  (i.e..  the 
circled  values  in  Table  B-l|  can  be  applied  to 
agricMltural  land  at  an  anwtal  whole  sludge 
application  rate  of  10  MT/ha  ar  less.  If  the 
sewage  slodge  is  applied  ts  agricultural  laud 
at  an  annual  whole  sludge  applicatioa  rate 
greater  than  10  MT/ha.  the  annual  poUutant 
loading  rate  for  hexachlorobutaiMene  would 
be  exceeded. 

MUJNGCOW 
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Annusl  yhele  Sludga 
Appllcatlfln  Rate 
(■•trtc  tens  par 
hactara) 


TAMJ  1-1 


NaxfHai  Saeaga  tludga  Coneantratlan 
(■■/kg  •  dry  Malght  basis) 


10 


IS 


20 


30 


40 


4S 


50 


-5 


»ott"tant 


Aldrln/dlaldrin 

■anxo(a>pyrana 

Oilardvia 

DOT/DOC/DOO  (total)* 

Oiaathyl  nitrosaalna 

Naptadilor 

NaMdilorebanzana 

Naudilorobutadfana 

Lindana 

Polydilarfnatad  biphanyls 

Toxapnana  -  ■ 

TrIchloroathyU 


M 

130 

1200 

S.5 

39 

73 

39 

340 


5.S 
4S 


3.3        1.«     (Tj)    0.82  0.U    O.SS    0.47    0.41 

27         13       8.9     (T?)  5.4      4.5      3.8      3.4 

240        120@60  48403430 

1.1      0.55      0.36      0.27  0.22  (JjS)  O.M    O.U 

7.8       3.9       2.6     (T^  1.6      1.3      1.1    0.97 

4.9       3.7  2.9      2.4    gTH    1.8 

2.6        1.9  1.6    (jtj)     1.1    0.97 

23         17  14        11      9.7     8.5 

310       230  180      ISO    (jj)    120 

1.13      0.56      0.38    Q.aj)  0.23    0.19    0.16    0.14 

9.7        4.8     (stSS     2.4  1.9      1.6      1.4      1.2 


15 

7.8 

68 


7.3 
3.9 

® 

460 


1.8 

13 

24 

13 

110 

4600      1500       920 

5.64      1.88 

48         16 

13       4.2       2.5        1.3      0.85      0.64      0.51  0.42)  0.36    0.32 


0.36  0.33 

3  3 

27  24 

0.12  0.11 

0.87  0.78 

1.6  1.5 

0.87  0.78 

7.5  6.8 

102  92 

0.13  0.11 

1.08  0.97 

0.28  0.25 


DOT  -  2,2-B{s(chlorophanyl)-1,1,1-tr1chloreathana 
OOE  •  1.1-B{s(ehleroph«flyl)-2,2-d{ehlor«athylana 
000  •  1,1*8ls(ehlorophanyl)-2.2-diehloroathana 
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Diitiibulkm  and  Marketing 

Section  S03^  requiret  sewage  sludge  that 
is  distributed  and  marketed  to  meet  the 
pollutant  limits  in  Table  4  for  an  applicable 
AWSAR.  This  appendix  contains  a  procedure 
that  can  be  used  to  determine  the  applicable 
AWSAR  for  distribution  and  marketing. 

Equations  (1)  and  (2)  in  the  land 
application  section  of  this  appendix  show  the 
relationship  between  annual  pollutant 
loading  rate,  annual  whole  sfodge  application 
rate,  and  pollutant  coocantration  in  sewage 
sludge.  Equation  (2)  is  used  to  calculate  the 
pollutant  concentrations  In  Table  B-2  for 
various  AWSARs.  The  procedure  to 
determine  the  appropriate  AWSAR  for  a 
sewage  sludge  that  is  distributed  and 
marketed  is  presented  below. 


Procedure: 

1.  Determine  the  actual  concentration  of 
the  pollutants  listed  in  Table  B-2  in  the 
sewage  sindge.  The  drded  values  in  Table  B- 
2  repreeent  1^  actiul  pollutant 
concentrations  for  this  example.  When  an 
actual  pollutant  concentration  is  between  the 
values  in  Table  B-2,  circle  the  concentration 
for  die  lower  AWSAR  (see  Step  1  of  the 
procedure  in  this  appendix  for  land 
applicatioa). 

2.  Determine  the  applicable  AWSAR  for 
the  sewage  sludge,  llie  applicable  AWSAR  is 
the  lowest  AWSAR  considering  all  of  the 
circled  concentration  values.  In  this  example, 
the  applicable  AWSAR  is  15  MT/ha/ses- 
consecutive-day  period. 

3.  The  pollutant  limits  that  the  sewage 
sludge  has  to  meet  prior  to  disbursement  by 


the  treatment  works  are  those  for  an  AWSAR 
of  IS  MT/ha.  If  a  hi^er  AWSAR  is  used,  the 
annual  pollutant  loading  rate  for  Undone 
would  be  exceeded. 

4.  The  label  or  information  sheet 
accompanying  the  product,  required  by 
S  S03.24(a).  would  indicate  that  the  annual 
product  application  rate  should  not  exceed  15 
MT/ha  (i.e..  307  pounds  per  1800  square  feet 
per  year]  if  the  product  is  sewage  sludge  only. 
If  the  product  is  a  mixture  of  sewage  sludge 
and  other  matarial  such  aa  wnnH  chips,  the 
annual  product  application  rata  for  the 
mixture  may  be  higher  than  15  MT/ha/365- 
consecutive-day  period,  depending  on  the 
actual  pollutant  concentrations  in  the 
mixture, 
mi  fitn  Gooc  SM 
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29SS00   97800 

MO 
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49 
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15 
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5300 

4M 

9.2 

1« 
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58700 

400 
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30 
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23 

1700 
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0.33 

M 

U 

1.7 

1.5 

20 

18 
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51 

44 

1 

<S3^ 

1.8 

^^ 

1.0V 
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MO 
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87  78 

3  3 

MO  MO 
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Procedure: 

1.  Calculate  the  maximum  combustion  gas 
flow  rate  for  the  sewage  sludge  incinerator 
attributable  to  the  combustible  portion  of  the 
sewage  sludge  using  equation  (1): 


APPENDIX  C—Praoadun  To  I 

Number  of  AppUcatfoM  (Yaan)  That  8«wa|» 

Sindta  May  Bo  Appted  lo  Agricultural  Land 

Section  S03.13(c)  requires  that  sewage 
sludge  not  be  applied  to  agricultural  land  in 
amounts  that  do  not  exceed  the  cumulative 
pollutant  loading  rates  in  Table  2.  This 
appendix  contains  a  procedure  to  be  used  in 
determining  the  number  of  sewage  sludge 
applications  that  can  be  made  without 
exceeding  thooe  ratas.  The  number  of 
applications  is  dependent  on  the  pollutant 
concentrations  In  the  sewage  sludge  and  the 
annual  %vhole  sludge  application  rate 
(AWSAR). 

Procedure: 

\.  Determine  the  concentration  of  arsenic. 
cadmium,  chromium,  copper,  lead,  mercury, 
molybdenum,  nickel,  selenium,  and  zinc  in 
the  sewage  sludge.  For  the  purpose  of  this 
example,  assume  the  fbllo«vJng  pollutant 
concentrations  (dry  %veight  basis): 
arsenic  ==  37  mg/kg 
cadmium  s  30  mg/kg 
chromium  3  2S00  mg/kg 
copper  » 1000  mg/kg 
lead = 1000  mg/kfl 
mercury = 17  mg^ 
molybdenum  >  73  mg/kg 
nickel  >  400  mg/kg 
selenium  ~  14  mg/kg 
zinc=4000  mg/kg 

2.  Determine  the  AWSAR  for  the  sewage 
sludge.  The  AWSAR  is  the  AWSAR  from  the 
land  application  procedure  in  Appendix  B 
that  does  not  cause  the  aimual  pollutant 
loading  rates  in  Table  1  to  be  exceeded.  For 
this  exampla.  the  AWSAR  is  10  MT/ha/36&- 
consecutivoKlay  period. 

X  Calculate  an  annual  pollutant  loading 
rate  (AFLR).  for  each  inorganic  pollutaat 
using  equation  (1). 


APLR  -  C  X  OOOl  X  AWSAK 


(1) 


WherK 

APLR 'Annual  pollutant  loading  rate,  in 

kilograina  per  hectare,  per  36S- 

consecutive-day  period. 
C«  Pollutant  concentration  in  sewage  sludge 
.  in  milligrams  per  kilogranu  (dry  weight 

basis). 
AWSAR  >  Annual  tvhole  sludge  application 

rate,  in  metric  tons  per  hectare,  per  363- 

consecutive-day  period  (dry  nveight 

basU). 
For  this  example,  the  APLRs  are: 


4.  Calculate  the  years  a  pollutant  can  be 
applied  to  the  land  by  dividing  the 
cumulative  pollutant  loading  rates  from  Table 
2  in  1 803.13  by  the  APLRs  from  Step  3  of  this 
procedure. 


Poamwi 

CPUt 
(kQ/ha) 

APLRCka/ 
»«a/yf> 

Years 
(CPIA/ 
APU^) 

Arsenic 

Cadmium 

Clwomium — 
Copper 

La«t - 

Mercury 

Molybdenum.. 

McM..    

Setsnium 
Zinc J 

14.0 

ia.0 

530.0 
40.0 

12S.0 

15.0 

5.0 

78.0 

32.0 

170.0 

0.37 
0.30 
2S.0 
10.0 
10.0 
0.17 
0.7S 
4.0 
0.14 
40.0 

37.S 
00.0 
21.2 

4.6 
1^S 
88.2 

6.7 

19.5 

290.0 

4.3 

5.  Select  the  lowest  number  of  yean 
calculated  in  Step  4.  For  this  example,  the 
lowest  number  of  years  is  4J. 

e.  Sewage  sludge  with  the  pollutant 
concentrations  given  in  Step  1  could  be 
applied  to  agricultural  land  at  an  AWSAR  of 
10  MT/ha/3eS-oonsecutive-day  period  for  a 
maximum  of  4 J  years.  After  4  J  years,  the 
amount  of  zinc  applied  to  the  land  exooeds 
the  cumulative  amount  that  can  be  applied  to 
the  land. 

Appaodlx  D— Praoodura  To  Calculate 
Maxiaaum  Combuatloo  Gas  Flow  Rata 

Equation  (5)  in  i  503.63(0  is  used  to 
calculate  the  pollutant  limit  for  total 
hydrocarbons  for  a  sewage  sludge 
incinerator.  This  appendix  contains  the 
procedure  used  to  determine  the  maximum 
combustion  gas  flow  rate  (OF)  used  in  that 
equation. 


SGF= SF  X  VF  X  VEHC  X  TaiOO 


(1) 


Where: 

SGF=:  Maximum  combustion  gas  flow  rate 

attributable  to  the  combustible  portion  of 

the  sewage  sludge,  in  gram  moles  per 

day. 
SF= Annual  average  daily  sewage  sludge 

feed  rate,  in  metric  tons  per  day  (diy 

weight  basis). 
VF= Annual  average  volatile  solids  fraction 

of  the  sewage  sludge  solids 

(dimensionless,  less  than  1.0). 
VEHC = Annual  average  heat  value  of  the 

volatile  solids  in  sewage  sludge,  in 

kilocalories  per  gram  of  volatile  solids  in 

sewage  sludge. 
2.  Calculate  the  gas  flow  rates  from  the 
combustion  of  all  auxiliary  fuels  in  the 
sewage  sludge  incinerator  using  equation  (2). 


FGF=FRxFC 


(2) 


Where: 

FGF=Fuel  combustion  gas  flow  rate,  in  gram 

moles  per  day. 
FR=Annual  average  daily  fuel  usage  rate,  in 

either  pounds  per  day  or  cubic  feet  per 

day. 
FC=Fuel  constant:  natural  gas — 17.60,  *2 

fuel  oil— 324.8,  #6  fuel  oil— 309.7 
3.  The  maximum  combustion  gas  flow  rate 
(GF)  used  in  equation  (5)  in  |  503.63(f)  is  the 
sum  of  the  maximum  combustion  flow  rate 
attributable  to  the  combustible  portion  of  the 
sewage  sludge  (SGF)  and  the  fuel  combustion 
gas  flow-rate  (FGF). 

GF=SGF+FGF  (3) 

{FR  Doc  8B-2018  Filed  2-3-80: 8:45  am) 


Mondsy 
February  6,  1989 


Part  III 

General  Services 
Administration 


41  CFR  Parts  201-1  et  aL 
Revisions  of  FiRMR  Poiicies  To  Simplify 
tlie  Procurement  Process  and 
Implementation  of  Initial  Phase  of  the 
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QENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parte  201-1. 201-7, 201-16, 
201-23, 201-24, 201-30, 201-32, 201- 
33,  and  201-40 

RevWone  of  FIRMR  PoNciee  To 
SNfnpNTy  uie  rrocureineni  rroceee 

AOfNCY:  Information  Resources 

Management  Service,  GSA. 

action:  Notice  of  proposed  rulemaking. 


r  This  proposed  rule  revises  a 
number  of  Federal  Information 
Resources  Management  Regulation 
(FIRMR)  management  and  acquisition 
policies.  A  few  of  the  provisions  of  this 
rule  are  also  contained  in  a  second 
proposed  FIRMR  rule  that  is  being 
published  for  comment  concurrently 
with  this  rule.  The  second  proposed  rule 
presents  a  revised  FIRMR  Part  201-39 
that  consolidates  into  a  single  part  all 
policies  and  procedures  unique  to 
contracting  for  Federal  ADP  and 
telecommunications  resources.  That 
regulation  will  be  the  first  FIRMR  part 
published  as  a  result  of  the  FIRMR 
Improvement  Project  (FIP).  The  FIP 
initiative  is  a  major  GSA  effort  to 
reorganize  and  rewrite  the  FIRMR. 

The  FIP  uses  the  current  FIRMR  and 
proposed  changes  to  the  FIRMR  as  the 
baseline  for  its  revisions.  Therefore,  the 
revised  Part  201-39  includes  changes  to 
acquisition  policies  and  procedures 
contained  in  this  proposed  rule, 
specifically  those  contained  in  Parts 
201-32.  201-38,  and  201-40.  The  changes 
are  being  published  in  both  proposed 
regulations  to  highlight  the  fact  that  key 
FIRMR  provisioiu  are  being  revised  and 
to  explain  the  rationale  for  the  changes. 
The  intent  is  to  focus  attention  on  these 
changes  so  that  agencies  will  give  them 
appropriate  consideration  in  their 
comments  to  GSA.  The  changes  in  Parts 
201-32.  201-38,  and  201-40  will  be 
deleted  from  this  regulation  upon  its 
publication  as  a  final  rule  but  will 
continue  to  be  reflected  in  the  rule 
revising  Part  201-39.  as  will  agency 
comments  regarding  these  Parts. 

FIRMR  provisions  in  this  rule  are 
being  revised  with  regard  to: 

(1)  clarifying  security  provisions; 

(2)  updating  planning  provisions; 

(3)  revising  GSA  review  requirements  for 
ADP  and  Telecommunications  schedule 
acquisitions  under  maximum  order 
limitations;  (4)  removing  outdated 
criteria  on  the  selection  of  discount 
factors  when  performing  present  value 
analyses;  (5)  removing  provisions  which 
tend  to  encourage  agencies  to  solicit  and 
evaluate  financing  methods  which  can't 


satisfy  programs  needs;  (6)  eliminating 
the  "only  new"  and  the  "all  or  none" 
special  justifications  which  are  unique 
to  GSA  nonmandatory  ADP  and 
telecommunications  schedule  contracts; 
(7)  eliminating  information  in  Commerce 
Business  Daily  (CBD)  notices  which 
encourage  agencies  and  vendors  to 
inappropriately  view  GSA 
nonmandatory  ADP  and 
telecommunications  schedule  contracts 
as  if  they  were  open  market 
solicitations;  (8)  clarifying  provisions 
regarding  the  use  of  hmctional 
telecommunications  system 
specifications  which  tend  to  encourage 
agencies  to  solicit  and  evaluate  sources 
which  can't  satisfy  user's  needs;  and  (9) 
removing  language  regarding  selecting 
lowest  overall  system/item  life  cost  to 
avoid  misinterpretation  when 
contracting  by  negotiation. 

OATC  Comments  are  due  March  8, 1989. 


;  Comments  should  be 
submitted  to  the  General  Services 
Administration  [KMPR],  Project  87.46A. 
Washington,  DC  20405. 

ran  Fwrram  iwtowmatiow  contact: 

William  R.  Loy  or  Margaret  Truntich. 
Regulations  Branch  (KMPR).  Office  of 
Information  Resources  Management 
Policy,  telephone  (202)  or  FTS  566-0194. 
The  fidl  text  of  the  proposed  final  rule  is 
available  upon  telephone  request 

tUPPUMENTARY  mfommahon:  (1) 
Existing  FIRMR  coverage  regarding 
security  requirements  is  redundant  with 
existing  policies,  procedures,  standards 
and  guidelines  issued  by  other  central 
management  agencies.  In  order  to 
eliminate  possible  confiicting 
provisions.  Part  201-7  is  revised  to 
remove  this  redundant  coverage  and  to 
state  only  basic  GSA  policy 
requirements. 

(2)  Part  201-16  is  retitled  and  revised 
to  better  describe  its  contents  regarding 
planning  for  information  resources 
activities.  Reference  is  made  to  current 
statutory  and  0MB  planning 
requirements.  Agency  reporting 
requirements  to  GSA  have  been  reduced 
to  only  a  copy  of  the  agency  0MB     .  . 
submissions.  The  planning  policy  is 
stated.  The  relationship  of  agency 
performance  of  this  function  to  GSA 
delegations  of  procurement  authorify 
(DPA's)  to  agencies  is  described 

(3)  Tne  requirement  for  a  specific  DPA 
from  GSA  when  ordering  equipment 
exceeding  $300,000  from  GSA 
nonmandatory  ADP  schedule  contracts 
is  removed.  The  intent  of  this  action  is 
to  eliminate  special  GSA  reviews  whoi 
agencies  acquire  ADP  equipment 
throu^  use  of  GSA  nonmandatory  AI^ 


schedule  contracts.  The  requirements 
that  (1)  orders  be  within  any  applicable 
ADP  schedule  contract  maximum  order 
limitation  (MOL).  (2)  the  FIRMR 
provisions  on  the  use  of  GSA 
nonmandatory  ADP  schedule  contracts 
be  met,  and  (3)  appropriate  procurement 
authorify  be  obtained  when  exceeding 
GSA  blaiiket  DPA  thresholds  continue 
fai  force.  To  implement  this  change  and 
to  simplify  and  clarify  coverage 
regarding  use  of  the  schedules,  the 
foUowing  changes  are  made:  Section 
201-23.104-1  (b)  and  (c)  are  revised, 
paragraphs  (b)  and  (h)  of  S  201-32.206 
are  revised,  paragraphs  (c)  and  (d)  of 
that  same  section  are  removed  and 
subsequent  paragraphs  of  that  section 
are  renumbered. 

Haim. — Section  201-40.008  does  not  require 
modification  in  this  regard  because  there  is 
no  specific  DPA  tlireshold  cited  for  the  use  of 
GSA  nonmandatory  telecommunications 
schedule  contracts. 

(4)  A  new  S  201-24.106  removes 
ambiguify  contained  in  the  coverage  on 
present  value  analysis  that  appeared  at 
1 1  201-24.208  and  201-24.305.  Section 
201-24.108  provisions  also  apply,  as  the 
agency  determines  them  applicable,  in 
the  evaluation  of  offers  resulting  from 
solicitations.  Paragraph  (d)  of  S  201- 
1.102-2  is  revised  to  remove  the 
reference  to  OMB  Circular  A-94.  The 
change  to  S  201-1.102-2  adds  a  citation 
to  OMB  Circular  A-130,  which  rescinded 
OMB  Circulars  A-71,  A-90,  A-108.  and 
A-121.  Section  201-30.009-2  is  changed 
to  recognize  the  new  9  201-24.108. 

(5)  As  written,  the  provisions  of  S  201- 
24.208,  are  being  misinterpreted  and  are 
encouraging  agencies  to  solicit  and 
evaluate  methods  of  acquisition  (e.g.. 
purchase  and  lease)  which  cannot 
satisfy  user's  needs.  In  order  to  more 
clearly  state  policies  in  regard  to 
soliciting  and  evaluating  only  methods 
of  acquisition  which  satisfy  program 
needs,  a  new  9  201-24.107,  Evaluation  of 
alternative  methods  of  acquisition,  has 
been  added.  The  section  clarifies  the 
relationship  between  the  analysis  of 
alternatives  in  the  acquisition  planning 
process  and  the  evaluation  of  offers 
process.  The  new  section  replaces 

99  201-24.208  and  201-40.006.  Section 
201-24.216(d)  is  revised  to  recognize  the 
new  9  201-24.107. 

(6)  Current  provisions  regarding  "only 
new"  and  "all  or  none"  requirements 
when  using  GSA  nonmandatory  ADP 
and  telecommunications  schedule 
contracts  have  resulted  in  confusion 
regarding  their  appUcabilify.  Therefore. 
19  201-3i206(a)(2)  and  201-404)0e(a)(2) 
are  revised  to  delete  the  automatic 
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requirement  for  special  justifications  for 
"only  new"  and  "all  or  none" 
spedfications. 

(7)  Under  the  nonmandatory  ADP  and 
telecommimications  schedule  contract 
program,  the  CBD  notice  is  used  to 
advertise  the  specific  make  and  model 
of  products  and  services  the  agency 
intends  to  select.  The  intent  of  the  CBD 
notice  is  to  give  vendors  an  opportunify 
to  identify  additional  products  and 
services  which  are  comparable  to  those 
advertised  in  the  CBD,  and  which 
should  be  considered  by  the  selecting 
agency.  Therefore,  the  need  to  advertise 
underlying  requirements  in  the  CBD  has 
been  removed  from  the  newly 
redesignated  99  2Ol-32.206(d)(2)(v)  (see 
paragraph  (3)  above)  and  201- 
404)08(b)(2Mv). 

(8)  As  the  competitive  maricetplace  for 
telecommunications  technology 
resources  has  grown,  the  provisions  of 

9  201-38.012.  Use  of  functional 
telecommunications  system 
specifications,  have  been 
misinterpreted.  Therefore,  the  section  is 
revised  to  clarify  its  intended  meaning: 
Namely,  a  neutral  poUcy  that  is 
transparent  to  whether  the  offering  is  or 
is  not  subject  to  state  or  other  regulatory 
or  judicial  conditions  (e.g.,  tariffs).  The 
provision  is  not  intended  to  require 
agencies  to  always  solicit  both  tariffed 
and  non-tariffed  offerings,  nor  to  require 
solicitation  of  either  class  of  offerings  to 
the  exclusion  of  the  other. 

(9)  Current  language  in  9  201-32.102(a) 
regarding  selecting  the  method  of 
acquisition  that  represents  the  lowest 
overall  system/item  life  cost  has  been 
misinterpreted  when  negotiated 
contracts  are  used.  The  paragraph  has 
been  revised  to  clarify  its  meaning  and 
to  make  it  consistent  with  language  used 
in  the  Federal  Acquisition  Regulation. 

(10)  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  purposes  of 
Executive  Order  12291  of  February  17, 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Govemmentwide  management 
regulation  that  will  have  little  or  no  net 
cost  effect  on  sociefy.  The  rule  is 
therefore  not  likely  to  have  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibilify 
Act(5U.S.C.601e/se9.). 

list  of  Subjects  in  41  CFR  Parts  201-1, 
201-7, 201-16, 201-23, 201-24, 201-30, 
201-32, 201-38,  and  201-40 

Computer  technology.  Government 
procurement,  Government  property 
management  Security  measures. 


Telecommunications,  Information 
resources  activities.  Competition. 

Dated:  February  22, 1969. 
Fiands  A.  MdVnough. 

Deputy  Commissioner  for  Federal 
Information  Resources  Management. 
(FR  Doc  80-2811  Filed  2-3-89: 8:45  am) 
MjjNQ  COK  I 


41  CFR  Parts  201-1, 201-2, 201-6, 201- 
3. 201-11, 201-23, 201-24, 201-30, 201- 
32, 201-38, 201-30, 201-40, 201-41 

Imptementation  of  Initial  Phaaa  of  tha 
FIRMR  Improvement  Project 

agency:  Information  Resources 
Management  Service.  GSAJ 
action:  Notice  of  availability  of 
proposed  rulemaking. 


r.  This  proposed  rule 
consolidates  into  a  single  FIRMR  part 
41  CFR  Part  201-3a  all  policies  and 
procedures  unique  to  acquiring 
Government  ADP  and 
telecommunications  resources  by 
contract  The  intent  is  to  enable  Federal 
contracting  personnel  to  more  easily  use 
the  FIRMR  in  conjunction  with  the 
Federal  Acquisition  Regulations  (FAR) 
and  to  more  easily  locate  the  FDlMR's 
contracting  poUcies  and  procedures.  To 
achieve  this.  FIRMR  Part  201-39  has 
been  organized  for  consistency  with  the 
FAR  structiu«  and  redundant  material 
has  been  eliminated. 

In  addition,  for  the  convenience  of 
FAR  users,  GSA  and  the  FAR  councils 
have  agreed  to  reprint  FIRMR  Part  201- 
39  as  an  appendix  to  the  FAR.  FIRMR 
Part  201-39  will  be  reprinted  in  the  FAR 
appendix  exactly  as  it  will  appear  in  the 
FIRMR.  GSA  will  submit  future  changes 
to  FIRMR  Part  201-39  to  the  public 
Federal  agencies,  and  the  FAR  councils 
for  review  and  comment  These  changes 
will  be  imder  the  sole  authority  of  the 
GSA  Administi-ator.  Changes  to  FIRMR 
Part  201-39  will  also  be  reprinted  in  the 
FAR  appendix. 

DATE:  Comments  are  due:  April  7, 1989. 

AOORESS:  Conmients  should  be 
submitted  to  the  General  Services 
Administration  (KMPP),  Project  88-1, 
Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Phillips  or  David  Mullins,  Policy 
Branch  (KMPP),  Office  of  Information 
Resources  Management  Policy, 
telephone  FTS  or  (202)  535-7462.  The  full 
text  of  the  proposed  rule  for  Project  88-1 
is  available  upon  request  by 
telephoning  FTS  or  (202)  535-7462. 


SUFFtEMENTARV  MFORMUTION:  (1)  In  the 
January  11, 1988,  Fedetal  R^fister,  GSA 
announced  the  FIRMR  Improvement 
Project  including  a  proposed  new 
FIRMR  structure.  This  proposed  rule, 
which  will  codify  Part  201-39,  represents 
the  initial  phase  of  this  effort. 

Note. — Several  changes  are  made  to 
portions  of  the  current  FIRMR  so  this  new 
Part  201-39  can  be  codified  following 
reconciliation  of  NPR  comments. 

(2)  The  changes  proposed  for  the 
effected  FIRMR  parts  are  explained  in 
the  following  paragraphs: 

(a)  Part  201-1  is  amended  to  reference 
the  new  Part  201-39,  as  applicable. 

(b)  Part  201-2  is  amended  to  revise, 
add  and  delete  definitions  of  words  and 
terms. 

(c)  Part  201-6  is  amended  to  remove 
references  to  FIRMR  sections  that  are 
removed. 

(d)  Part  201-8  is  revised  to  remove  the 
major  portion  of  the  text  Specifications 
for  Federal  standards  are  now  covered 
by  new  Subpart  201-39.10. 

(e)  Part  201-11  is  revised  to  remove 
the  major  portion  of  the  text  The 
subject  area  is  covered  in  Subparts  201- 
39.6  and  201-39.17. 

(f)  Part  201-23  is  amended  to  remove 
references  to  FIRMR  sections  that  are 
removed. 

(g)  Part  201-24  is  amended  to  remove 
major  portions  of  the  text.  In  some 
instances,  FIRMR  information  was 
deleted  because  the  FAR  provides 
adequate  coverage  of  the  subject.  Other 
information  from  this  part  has  been 
rewritten  and  relocated  to  Parts  201-30 
and  201-39. 

(h)  Part  201-30  is  amended  to  remove 
portions  of  the  text  Portions  of  the  text 
have  been  rewritten  and  relocated  to 
Part  201-39.  Guidance  concerning 
specifications  for  Federal  information 
processing  resources  requirements, 
including  compatibility  requirements, 
has  been  amended. 

(i)  Part  201-32  is  removed  and 
reserved.  The  information  ftt)m  this  part 
has  been  revised  and  relocated  to  Part 
201-39. 

(j)  Part  201-38  is  amended  to  remove 
references  to  FIRMR  sections  that  are 
removed. 

(k)  Part  201-39  is  activated  and  titied  . 
"Acquisition  of  Federal  Information 
Processing  Resources  by  Contracting."  It 
contains  the  policies,  procedures, 
solicitation  provisions  and  contract 
clauses  affecting  contracting  for  Federal 
information  processing  resources. 

Note.— Subpart  201-39.10  contains  policies 
and  procedures  regarding  solicitation 
specirications  for  implementing  the    - 
requirements  of  the  Computer  Security  Act  of 


BEST  COPY  AVAILABLE 


Ftiaml  Um^ttm  /  Vol.  SI  Na  M  /  Mooday.  Febroaiy  «.  1999    /  ftqpo^ed  Rrfw 


19V  nfudim  Morily  tniokii  and  pians  ior 
the  McwUy  rad  prtKacr  of  Fadtnl  OBBputer 
systems.  GSA  beiievies  dwt  It  would  not  be 
appropriate  to  prescribe  qwdfic  contract 
clauses  to  iiupleiuent  these  lequli  enents. 
However,  GSA  wvlcanies  conuueuts  and 
reeeaaNadation  ea  winiier  spedRc 
danaes  should  he  Ar*Bleped  and  added  la 
Subpart  201-3U2. 

(1)  Pwt  Ml-4t  it  renwved  and 
reserved.  11m  iufiumaUou  from  this  part 
has  been  revised  and  relocated  to  Part 
201-39. 

(m)  Part  201-41  is  aiKaded  to  reoove 
a  reference  to  a  POtMR  part  that  is 
revised.  * 

(3)  The  General  Services 
AdininistratioB  has  determined  diat  this 
rule  is  not  a  aujor  nde  for  the  poiposes 
of  ExecnQve  Older  12291  of  February  17. 
1961.  GSA  acticMis  are  basad  on 
adequate  iafonnafion  oonoamii^  the 


need  foe,  — d  tha  can—queooes  of  the 
rule.  The  nle  ii  maMlan  la  I 
maximum  benefits  to  Federal  i 
This  is  a  Govemmentwide  regalaMon 
that  will  have  little  or  no  net  cost  effect 
on  society.  II  is  theaabve  certifiad  that 
this  rule  will  not  have  a  sipnifirsnt 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibflity 
Act  (5  U.S.C.  901  et  seg.]. 

List  «f  Sttbiacta  in  41 CFR 


24. 
49.201-41 


■e&ads.  AcQoisitian 


Aoqaisirioni 
planning,  CIi 
Daily,  Competition.  Contractor, 
Conversion.  Deviation.  SvaluatieB, 
Evaluation  factaca.  Federal  stand  arda. 
Federal  information  proeessing 


reeoarees,  GSA  lowd  of  Contract 
Appeals  (GSBCA),  GSA  nenmandaitory 
sdieduke  contract  Lease,  Lowest  overall 
cast.  Options,  xXMnteo  Federal 
uuonnauon  pvooessmg  equipment. 
Negotiation.  Mandatory,  McAtiple  award 
sctienwe,  vMDcnneni  ovoer  nmitution. 
Other  tiwn  Ml  and  open  competition. 
Privacy,  PtoIgM,  nesent  vane, 
Publicizfaig,  Put  (J nse.  Sealed  bidding. 
Security,  Senroe  selection.  Specific 
make  ann  nwoel.  dpecincattons. 
Synopsis,  System  life, 
TelecemnwHcations,  Teleprocessing 
Senfices  Irogran  \lar). 

Dated:  August  la  ISas. 
Ffands  A.  MoBaaan^ 

Deputy  CommmaicmarfgrFedumi 
Infonnation  Resources  Management. 
{FK  Doc  as-aau  Filed  »^3-4S:  «.^S  aaij 


MoTKlay 
February  6,  1989 


Part  IV 


Environmental 
Protection  Agency 

Dinocap:  Intent  To  Cancel  Registrations; 
Conclusion  of  Special  Review;  Notice  off 
Hnal  Determination 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

(OPP-30000/45B;  FRL-3S15-1] 

Dinocap:  Notice  of  intent  To  Cancel 
negietrationa;  Condueion  of  Spedai 
Review 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACnoN:  Notice  of  final  determination 
and  intent  to  cancel:  notice  of  intent  to 
deny  applicationa  for  registrations. 

SUMNIAIIV:  This  Notice  announces 
EPA's  intent  to  cancel  registrations  and 
to  deny  applications  for  registration  for 
all  pesticide  products  that  contain 
dinocap  as  the  active  ingredient  unless 
the  changes  specified  in  this  Notice  are 
made  to  the  registrations  or  applications 
for  registration.  This  action  concludes 
EPA's  Special  Review  of  dinocap  and  is 
based  on  the  Agency's  determination 
that  the  use  of  chnocap  without  the 
modifications  specified  herein  will  result 
in  unreasonable  adverse  eff^ects  to 
applicators. 

OATi:  Requests  for  a  hearing  by  a 
registrant,  applicant,  or  other  adversely 
affected  parties  must  be  received  on  or 
before  MJarch  8. 1069  or,  for  a  registrant 
or  applicant,  within  30  days  from  their 
receipt  by  mail  of  this  Notice,  whichever 
date  is  later. 

ADoneaa:  Requests  for  a  hearing  must 
be  submitted  to:  Heariag  Clerk  (A-ltO). 
Environmental  Protection  Agency,  4ai  M 
Street  SW..  Washington,  DC  20460. 
FOR  RrniMEM  MPonymowooNTAcr: 
Paul  Parsons,  R^stration  Division  (TS- 
767C),  Office  of  Pesticide  Programs. 
EnviraaneBlal  Pretectioa  Agency,  401 
M  Stnet  SW..  WaaluMton.  DC  20460 
Office  location  and  telephone  number 
Room  102a  CM  #2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA,  (703- 
557-0064). 
SUPPtEMINTARV  INFORMATMN:  This 

Notice  announces  EPA's  decision  to 
cancel  registrations  and  deny 
applications  for  registrations  of 
pesticide  products  containing  dinocap 
as  an  active  ingredient  unless  the  terms 
and  conditions  of  registration  are 
amended  to  comply  with  the  terms  and 
conditions  set  forth  in  this  Notice.  This 
Notice  concludes  the  Agency's 
administrative  Special  Review  of  the 
risks  and  benefits  of  dinocap  which  was 
initiated  in  a  Federal  Register  notice  of 
lanuary  9. 1985  (50  FR  1119). 

When  the  Notice  of  Preliminary 
Determination  concerning  dinocap  was 
published  on  October  29. 1986  (51  FR 
39577),  supporting  documents  were 
made  available  to  any  requesting  party. 
After  carefully  evaluating  the  risk/ 


benefit  infanaelian,  the  Agency 
coBcluded  in  the  Preliminary 
Detemdnation  that  the  risks  poaad  by 
the  use  of  dinocap  outweighed  the 
benefits  of  continued  registratioa,  anleM 
certain  modifications  to  the  teme  of 
registration  were  made.  The  Agen^ 
proposed  to  require  closed  mixing 
systems,  additional  protective  detlmig. 
apphcation  from  vehicles  with  Mdaeed 
cabs  for  some  uses,  restriction  of  an  le 
certified  applicators  for  agriculturri 
uses,  and  a  teratogenicity  wamiag 
statement  on  product  labels  for 
agricultural  use  as  well  asprodacts 
registered  for  use  in  home  gardepa  aad 
home  lawns. 

The  Agency's  preliminary 
determinations  were  submitted  to  Ae 
FIFHA  Scientific  Advisory  Pnri  ^h^P) 
and  the  U.S.  Department  of  Agrici^ture 
(USDA)  for  review  pursuant  to  sections 
6(b)  and  25(d)  of  FIFHA.  Commeate 
were  also  solicited  from  the  regMnats 
and  any  other  interested  partiee.  After 
re\iewing  all  comments,  the  Agenqr  has 
determined  that  the  use  of  dinocs|) 
products  as  cuirentiy  registered  witi 
result  in  rislcs  to  mixer/ loaders  and 
applicators  that  are  not  outweighed  by 
the  benefits  of  the  use  of  dinocap.  By 
making  modifications  to  the  tema  and 
conditiens  of  dinocap  registraticaa. »» 
detailed  in  this  Notice,  the  Agency  has 
determined  that  the  benefits  of  the  use 
of  dinocap  will  outweigh  the  risks  of 
such  use.  These  modifications  are: 

1.  The  Agency  arill  require  all  Unoatp 
labels  to  bear  the  statement.  "Use  of  fUs 
peadact  may  be  hazardous  to  yo  v 
heaMi.  This  piodact  has  been 
determiaed  to  cause  birth  defects  in 
laboxatoiy  animeb." 

2.  The  Agency  will  lower  the  rate  of 
appiicatiaB  of  liquid  formulations  «f 
dinoc^  iar  aae  on  pears  to  0.47  Um./ 
acre. 

3.  For  the  use  of  dinocap  as  a  wettaUe 
powder  on  apples,  the  Agency  wS 
require  mixer/loaders  and  applicators  to 
use  additional  protective  clothing  and 
equipment  not  currentiy  required.  When 
warm  weather  conditions  make  tiie  ase 
of  certain  protective  clothing 
impractical  applications  for  this  aee  will 
be  from  a  vehicle  with  a  closed  c^ 

4.  For  the  use  of  dinocap  as  a  wettable 
powder  on  pears,  or  as  a  liquid  or 
wettable  powder  on  grapes  and  field 
cucurbits,  the  Agency  will  require 
mixer/Ioadera  and  applicators  to  use 
additional  protective  clothing  and 
equipment  not  currently  required,  and 
will  require  that  they  make  all 
applications  of  dinocap  for  these  i 
from  a  vehicle  with  a  closed  cab. 

This  Notice  is  organized  into  i 
units.  Unit  I  is  the  introduction, 
describing  the  chemical  background  and 


regulatory  history  of  dinocap,  and  the 
legal  basis  of  the  Special  Review 
pracess.  Unit  II  summarizes  the 
Agency's  analyses  of  the  risks  and 
benefits  of  dinocap.  as  presented  in  the 
Pniiminary  Determination  (51  FR 
3ttf7),  and  described  in  greater  detail  in 
die  Technical  Support  Document,  issued 
October  14. 1986.  Unit  II  also  responds 
to  tte  comments  of  the  Scientific 
Advisery  Panel  (SAP).  U.S.  Department 
of  Agriculture  (USDA).  and  Rohm  and 
Haas  Company,  the  registrant  and  only 
oinr  commenter.  on  the  Agency's 
analysis  of  the  risks  and  benefits  of 
dhiocap  use.  Unit  II  also  contains  the 
Agents  final  position  on  the  risks  and 
baefits  of  dinocap.  Unit  III  contains  the 
coaiplete  text  of  the  comments  of  the 
SAP  and  USDA  and  discusses  their 
coaments  as  well  as  comments  of  Rohm 
and  Hass  that  were  not  addressed  in 
Unit  II.  Unit  FV  describes  the  Agency's 
final  determinations  and  the  regulatory 
actions  required  by  this  Notice.  Unit  V 
describes  various  procedural  matters 
iaduding  procedures  for  requesting  a 
hearing.  Unit  VI  discusses  the  pubUc 
docket  for  this  Special  Review.  Unit  VII 
is  the  bibliography. 

L  htroduction 

A  Chemical  Background 

Dinocap  is  the  common  name  for  a 
mixture  d  the  cis-  and  trans-isomers  of 
2.4  «Bnitre-6-octylphenol  crotonate  and 
2.6-dinitr»-6-octylphenol  crotonate; 
about  85  percent  of  technical  dinocap  is 
coaaposed  of  these  compounds,  the 
remainder  being  poorly  characterized 
reaction  products.  Dinocap,  a  fungicide, 
is  registered  to  control  powdery  mildew 
diseases,  and  also  has  limited  use  as  a 
niAicide.  About  100.000  pounds  of  active 
in^edient  are  applied  annually  in  the 
United  States.  Rohm  and  Haas  is  the 
sole  producer  of  technical  dinocap  and 
markets  end-use  products  containing 
dinocap;  other  companies  buy  technical 
dinocap  from  Rohm  and  Haas  and 
formulate  it  into  end-use  products  as 
well.  There  are  about  80  federally 
registered  products  containing  dinocap. 
20  intrastate  products,  which  have  been 
called  in  for  Federal  registration,  and  4    . 
special  local  needs  registrations  issued 
pursuant  to  FIFRA  section  24(c). 

Apples  account  for  about  92  percent 
of  the  annual  use  of  dinocap;  application 
is  ande  to  apples  from  early  spring  to 
late  summer.  An  estimated  30  percent  of 
the  U.S.  apple  acreage  and  up  to  80 
percent  of  certain  varieties  are  treated. 
Dinocap  is  also  applied  to  other  fioiits. 
TOgetibisi,  and  ornamental  crops.  Its 
hooM  garden  use  accounts  for  less  than 
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1  percent  of  all  dinocap  use.  There  is 
negligible  greenhouse  use. 

B.  Regulatory  History 

On  )anuaiy  9, 1985.  EPA  issued  a 
Notice  of  Initiation  of  Special  Review  of 
Registrations  of  Pesticide  Products 
containing  dinocap  (50  FR  1119)  based 
on  the  Agency's  determination  that 
pesticide  products  containing  dinocap 
met  or  exceeded  the  risk  criteria  in  40 
CFR  162.11(a)(3p](B)  for  producing  a 
"chronic  or  delayed  toxic  effect  in  test 
animals."  Specifically,  the  Special 
Review  was  initiated  because 
laboratoty  studies  in  rabbits 
demonstrated  that  dinocap  has  the 
potential  to  produce  teratogenic  effects. 
The  Agency  determined  that  dermal  and 
inhalation  exposure  to  dinocap  may 
present  significant  risks  to  pregnant 
women  who  apply  the  product.    

The  risk  criteria  set  forth  in  40  CFR 
16Z.ll(a)(3)(ii)(B)  have  been  superceded 
by  new  criteria  set  forth  in  40  CFR 
154.7(a)(2),  which  provide  that  a  Special 
Review  may  be  conducted  if  the  use  of  a 
pesticide  "may  pose  a  risk  of  inducing  in 
humans  an  oncogenic,  heritable  genetic 
teratogenic,  fetotoxic,  reproductive 
effect,  or  a  chronic  or  delayed  toxic 
effect  which  risk  is  of  concern  in  terms 
of  either  the  degree  of  risk  to  individual 
humans  or  the  number  of  humans  at 
some  risk  *  *  *."  Dinocap  also  exceeds 
the  new  criteria.  Based  on  an  evaluation 
of  the  availaUe  information,  including 
information  received  in  public 
comments  to  the  Notice  of  Special 
Review,  on  October  14. 1986,  EPA  issued 
a  Notice  of  Preliminary  Determination 
and  Notice  of  Availability  of  the 
Technical  SuH>ort  Doctunent  and  a 
Draft  Notice  of  Intent  to  Cancel.  In  the 
Preliminary  Determination  the  Agency 
announced  its  proposed  decision  to 
cancel  registrations  of  dinocap  products 
unless  certain  modifications  were  made 
to  the  terms  and  conditions  of 
registration.  These  proposed 
modifications  were: 

1.  All  products  for  all  uses  (pears, 
apples,  grapes,  field  cucurbits, 
greenhouse  uses,  field  roses,  peaches 
and  apricots,  and  home  lawn  and 
gardens)  must  bear  a  teratogenicity 
warning  statement 

2.  All  wettable  powder  formulations 
for  use  on  pears,  apples,  grapes,  field 
cucurbits,  greenhouse  uses,  field  roses, 
peaches  and  apricots  must  be  packaged 
in  water  soluble  bags. 

3.  All  ground  boom,  airblast  and  mist 
blower  applications  to  pears,  apples, 
grapes,  field  cucurbits,  greenhouse  uses, 
field  roses,  peaches  and  apricots  must 
be  made  from  enck)sed  vehicles. 

4.  Applicators  must  wear  long- 
sleeved  shirts  and  long  pants,  and  will 


also  be  required  to  wear  chemical- 
resistant  gloves  when  exiting  the  vehicle 
or  while  repairing  equipment. 

5.  All  products  for  use  on  pears, 
apples,  grapes,  field  cucurbits, 
greenhouse  uses,  field  roses,  peaches 
and  apricots  must  be  classified  for 
restricted  use.  with  the  additional 
requirement  that  certified  applicators  be 
physiceilly  present  while  the  application 
is  taking  place. 

For  liquid  products  for  use  on  peaches 
and  apricots,  and  wettable  powder 
products  already  packaged  in  water 
soluble  packaging  for  use  on  peaches 
and  apricots»-  there  were  adequate 
margins  of  safety.  The  Agency  believed 
that  these  modifications  would  provide 
adeqaate  margins  of  safety,  taking  into 
consideration  risks  and  benefits,  for  all 
categories  of  mixers,  loaders,  and 
applicators. 

hi  the  Prehminary  Determination,  the 
Agency  also  noted  that  the 
manofactwr  of  technical  dinocap, 
Rohm  and  Haas,  was  developing  a 
dinocap  technical  product  of  higher 
purity  than  the  currently  available 
dinocap.  Current  technical  dinocap  is  an 
approximately  80  to  85  percent  pure 
mixture  of  the  cis-  and  trans-  isomers  of 
2,4-dinitro-6-octylphenol  crotonate  and 
2,6-dinitro-6-octylphenoI  crotonate,  the 
remainder  consisting  of  odier  reaction 
compounds.  There  was  some  evidence, 
based  on  a  teratogenicity  screening  test 
perfraned  by  the  Agency  at  Research 
Triangle  Park.  North  Carolina,  that  the 
isomers  of  dmocap  were  not 
developmen tally  toxic  (Ref.  21).  If  this 
evidence  were  confirmed,  it  would' 
indicate  that  the  d.  -elopmen tally  toxic 
component  of  dinooap  is  the  other 
reaction  products.  Therefore,  a  purer 
technical  dinocap  should  be  less 
developmentally  toxi&  since  it  would 
contain  less  of  die  developmentally 
toxic  component.  The  new  technical 
material  is  about  95  percent  pure.  On 
January  14, 1988,  the  Rohm  and  Haas 
Company  applied  to  amend  the 
registration  of  its  current  technical 
dinocap  product  to  reflect  the  new, 
purer  form  of  dinocap.  The  Agency  is 
reviewing  this  appUcation  to  amend  the 
registration  of  dinocap.  and  will  decide 
whether  to  apinove  the  amended 
registration  pending  the  submission  and 
review  of  required  studies.  This  Notice 
addresses  only  the  current  less  pure, 
dinocap  formulation. 

The  most  common  formulation  of 
dinocap  is  as  a  mixtiu«  with  another 
fungicide,  mancozeb.  Mancozeb  and 
several  related  pesticides,  collectively 
called  the  *'EBDC  fungicides",  are  also 
undeTgoing  special  review.  This  Notice, 
howe\'er.  concerns  only  the  risks  and 
benefits  of  dinocap. 


Following  review  of  public  comments 
on  the  Ih«liminary  Determination  and 
all  available  data,  the  Agency  has 
determined  that  the  risks  of 
developmental  toxicity  remain: 
however,  these  risks  can  be  reduced  to 
acceptable  levels  if  the  modifications 
specified  in  Unit  IV  of  this  Notice  are 
made.  The  Agency  will  cancel  the 
registrations  of  dinocap  products  and 
deny  applications  for  registration  of 
such  products  which  have  not  complied 
with  the  modified  terms  and  conditions 
of  registration  set  forth  in  this  Notice 
within  30  days  of  publication  or  receipt 
of  this  notice  by  the  registrants, 
whichever  occurs  later. 

C.  Legal  Background 

Before  a  pesticide  product  may  be 
lawfully  sold  or  distributed  in  either 
intrastate  or  intovtate  commerce,  the 
product  must  be  registered  by  the 
Environmental  Protection  Agency 
(FIFRA  sections  3(a)  and  12(a}{l)J.  A 
registration  is  a  license  allowing  a 
pesticide  product  to  be  sold  and 
distributed  for  specified  uses  in 
accordance  with  specified  use 
instructions,  precautions,  and  other 
terms  and  conditions.  In  order  to  obtain 
a  registration  for  a  pesticide  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  as  amended  (FIFRA). 
an  applicant  for  registration  must 
demonstrate  that  the  pesticide  satisfies 
the  statutory  standard  for  registration. 
The  standanl  requires,  among  other 
things,  that  the  pesticide  perform  its 
intended  function  without  causing 
"unreasonable  adverse  effects  on  the 
environment"  under  FIFRA  section 
3(c)(5).  The  term  "unreasonable  adverse 
effects  on  the  environment"  is  defined 
under  FIFRA  section  2(bb)  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide."  This  standard  requires  a 
finding  that  the  benefits  resulting  from 
the  use  of  the  pesticide  exceed  the  risks 
resulting  from  use,  when  the  pesticide  is 
used  in  compliance  with  the  terms  and 
conditions  of  registration  or  in 
accordance  with  commonly  recognized 
practices. 

The  burden  of  proving  that  a  pesticide 
satisfies  the  statutory  standard  is  on  the 
proponents  of  registration  and  continues 
as  long  as  the  registration  remains  in 
effect.  Under  section  6  of  FIFRA.  the 
Administrator  may  cancel  the 
registration  whenever  it  is  determined 
that  the  pesticide  causes  unreasonable 
adverse  effects  on  the  environment  The 
Agency  created  the  Special  Review 
process  to  facilitate  the  identification  of 
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pesticide  uses  which  may  not  satisfy  the 
statutory  requirements  for  registration 
and  to  provide  an  informal  procedure  to 
gather  and  evaluate  information  about 
the  risks  and  benefits  of  these  uses. 

A  Special  Review  is  initiated  if  a 
pesticide  meets  or  exceeds  risk  criteria 
set  out  in  the  regulations  at  40  CFR  Part 
154.  The  Agency  announces  that  a 
Special  Review  is  initiated  by  pubUshing 
a  notice  in  the  Federal  Register. 
Registrants  and  other  interested  persons 
are  invited  to  review  the  data  upon 
which  the  review  is  based  and  to  submit 
data  and  information  to  rebut  the 
Agency's  conclusions.  Such  data  and 
information  may  rebut  the  Agency's 
conclusions  by  showing  that  the 
Agency's  initial  determination  was  in 
error  or  by  showing  that  use  of  the 
pesticide  is  not  likely  to  result  in  any 
significant  risk  to  human  health  or  the 
environment.  In  addition  to  submitting 
evidence  to  rebut  the  Agency's  initial 
determination,  commenters  may  submit 
relevant  information  to  aid  in  the 
determination  of  whether  the  economic, 
social,  and  environmental  benefits  of  the 
use  of  the  pesticide  outweigh  the  risks  of 
use.  After  reviewing  the  comments 
received  and  other  relevant  material 
obtained  during  the  Special  Review 
process,  the  Agency  makes  a  decision 
on  the  futxire  status  of  the  pesticide 
registrations. 

The  Special  Review  process  may  be 
culminated  in  several  ways,  depending 
upon  the  outcome  of  the  Agency's  risk/ 
benefit  assessment  If  the  Agency 
concludes  that  all  of  its  risk  concerns 
have  been  adequately  rebutted,  the 
pesticide  registration  will  be  maintained 
unchanged.  However,  if  all  risk  concerns 
are  not  rebutted,  the  Agency  will 
proceed  to  a  risk/benefit  assessment.  In 
determining  whether  the  use  of  a 
pesticide  poses  risks  which  are  greater 
than  the  beneHts,  the  Agency  considers 
possible  changes  to  the  terms  and 
conditions  of  registration  which  can 
reduce  risks,  and  the  impacts  of  such 
modifications  on  the  benefits  of  use.  If 
the  Agency  determines  that  such 
changes  reduce  risks  to  the  level  where 
the  benefits  outweigh  the  risks,  it  may 
require  that  such  changes  be  made  in 
the  terms  and  conditions  of  the 
registrations.  Alternatively,  the  Agency 
may  determine  that  no  changes  in  the 
terms  and  conditions  of  a  registration 
will  adequately  assure  that  use  of  the 
pesticide  will  not  pose  any 
unreasonable  adverse  effects.  If  the 
Agency  makes  such  a  determination,  it 
may  seek  cancellation,  and,  if 
necessary,  suspension.  In  either  case, 
the  Agency  must  issue  a  Notice  of  Intent 
to  Cancel  the  registrations.  If  the  Notice 


requires  changes  in  the  terms  and 
conditions  of  registration,  cancellation 
may  be  avoided  by  making  the  specified 
changes  set  forth  in  the  Notice. 
Adversely  affected  persons  may  also 
request  a  hearing  on  the  cancellation  of 
a  specified  registration  and  use,  and  if 
they  do  so  in  a  legally  effective  manner, 
that  registration  and  use  will  be 
continued  pending  a  decision  at  the 
close  of  an  administrative  hearing. 

IL  Risk  end  Benefit  Assessments  and 
Evaluation  of  Comments 

A.  Summary  of  Toxicological  Studies 
Used  to  Support  the  Preliminary 
Decision 

The  effect  of  concern  for  dinocap  is 
developmental  toxicity.  The  Agency 
"Guidelines  for  the  Health  Assessment 
of  Suspect  Developmental  Toxicants" 
(51  PR  34028)  define  developmental 
toxicity  as  including  (1)  death  of  the 
developing  organism,  (2)  malformation, 
(3)  altered  growth,  and  (4)  functional 
deficiency.  Teratogenicity  is  considered 
to  be  synonymous  with  structural 
anomalies,  i.e.,  malformations. 

Rohm  and  Haas  have  submitted  two 
oral  teratology  studies  of  dinocap  (Refs. 
1  and  2];  the  effects  observed  were 
primarily  neural  tube  and  skull 
malformations.  These  studies,  described 
on  pp.  II-1-2  of  the  Technical  Support 
Document,  showed  the  oral 
teratogenicity  no-observed  effect  level 
(NOEL)  in  the  rabbit  to  be  0.5  mg/kg/ 
day.  Based  on  these  studies,  a  Special 
Review  was  initiated  because  of  the 
Agency's  concern  that  exposure  to 
dinocap  posed  a  risk  of  teratogenic 
effects  to  humans. 

After  the  initiation  of  the  Special 
Review,  Rohm  and  Haas  submitted  a 
dermal  dose-range  finding  study  (Ref.  3) 
and  a  primary  dermal  teratology  study 
in  rabbits  (Ref.  4).  Dermal  exposure  to 
technical  dinocap  during  the  period  of 
organogenesis  produced  dermal 
irritation  in  rabbits  at  all  dosage  levels 
tested  (25.  Sa  100  mg/kg/day).  Frank 
systemic  toxicity  in  the  dams  was 
observed  in  the  100  mg/kg  group  as 
evidenced  by  significant  decreases  in 
food  consumption  and  body  weight 
gains  observed  during  the  dosing  period. 
There  were  several  indications  of 
developmental  toxicity  seen  in  this 
study. 

The  incidence  of  litters  with  skeletal 
abnormalities  was  increased  in  all 
treated  groups  (11.8, 18.7,  20.0.  and  21.4 
percent,  for  the  control,  25,  50  and  100 
mg/kg/day  groups,  respectively).  An 
increase  in  both  litter  and  fetal  incidents 
of  "skull,  bone  islands"  was  found  at  the 
highest  dose  tested  (100  mg/kg/day). 
The  occurrence  of  extra  skull 


ossification  centers,  considered  to  be  a 
form  of  fetal  toxicity,  is  unusual. 
Reduced  fetal  weight  was  also  observed 
at  the  100  mg/kg/day  dose. 

Developmental  toxicity  in  the  form  of 
reduced  fetal  weight  was  observed  at 
the  highest  dose  (100  mg/kg/day).  Since 
statistically  significant  decreases  in 
fetal  weight  were  noted  at  the  200  mg/ 
kg/day  dose  (Ref.  3),  the  decrease  in 
fetal  weight  noted  at  the  100  mg/kg/day 
was  regarded  as  potentially  treatment- 
related.  Scoliosis  (lateral  curvature  of 
the  spine),  previously  observed  in  the 
oral  studies,  was  also  present  in  the 
dermal  study  but  did  not  attain  a 
statistical  d^erence.  Three  of  the  40 
treated  litters  (affecting  1  litter  in  each 
of  the  25,  50,  and  100  mg/kg/day  groups) 
had  scoliosis  as  compared  to  3/155  of 
the  historical  control  litters.  Further,  an 
increase  (not  statistically  different)  in 
the  incidence  of  skull  abnormalities  was 
found  at  the  100  mg/kg/day  dosage 
level.  The  findings  in  the  100  mg/kg/day 
dose  could  be  biologically  significant 
and  a  dermal  development  toxicity 
NOEL  was  therefore  established  at  50 
mg/kg/day. 

Because  of  the  dermal  study,  in  the 
Preliminary  Decision  the  effect  of 
concern  for  dinocap  was  broadened  to 
the  general  endpoint  of  developmental 
toxicity  rather  than  the  narrow 
definition  generally  associated  with  the 
term  teratogenicity.  Teratogenicity,  as 
noted  before,  is  usually  considered  to  be 
synonomous  with  structiu-al  anomalies. 
Because  all  four  manifestations  of 
developmental  toxicity  are  of  concern, 
the  Agency  Guidelines  direct  that 
developmental  toxicity  risk  assessments 
be  based  on  the  NOEL  for  the  most 
sensitive  manifestation.  The  Agency 
used  the  dermal  NOEL  rather  than  the 
previously  established  oral  NOEL 
because  most  of  the  dinocap  exposure  to 
applicators,  the  group  at  highest  risk,  is 
via  the  dermal  route. 

1.  Scientific  Advisory  Panel 
comments  on  the  toxicological  data 
base.  The  Agency's  proposed  decision  to 
cancel  the  uses  of  dinocap  (unless 
certain  modifications  were  made  to  the 
terms  of  registration)  was  submitted  to 
the  Scientific  Advisory  Panel  (SAP)  for 
review  in  accordance  with  section  6  of 
FIFRA.  The  Panel's  report,  which  is 
reprinted  in  its  entirety  in  Unit  III  of  this 
docimient.  noted  several  comments  on 
the  dinocap  developmental  toxicity 
data.  First,  the  Panel  agreed  that  the 
weight-of-evidence  supports  the 
conclusion  that  dinocap  is  a 
developmental  toxicant  in  the  rabbit  by 
the  oral  route.  Second,  the  Panel 
believed  that  the  small  group  size  and 
limitation  of  studies  to  one  species 
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limited  the  certainty  of  calculated 
margins  of  safety.  They  believed  that 
the  dermal  data  were  inconclusive  and 
the  data  could  not  be  used  to  establish  a 
confident  NOEL  and  margin  of  safety. 
Hie  Panel  offered  several  possibilities 
for  improving  die  data  set.  They 
SBggeeted  that  teratology  studies  be 
done  in  another  species,  first  by  the  oral 
route.  Other  suggestions  and  comments 
of  the  Panel  are  discussed  in  Unit  n.B.  of 
this  document 

The  Agency  does  not  agree  with  the 
SAP  Uiat  the  available  dermal  teratology 
studiea  may  not  permit  calcolation  of 
MOS's  for  dinocap.  The  study  has  been 
carefully  reviewed  and  judged  adequate 
for  risk  assessment  purposes.  The 
number  of  animals  tested  was  in 
accordance  with  Agency  guidelines.  Hie 
Agency  does  not  believe  that  limitation 
of  dermal  data  to  one  species,  the 
rabbit  invalidates  any  conclusions  on 
risk.  The  developmental  toxicity  seen  in 
the  dermal  teratology  study  in  rabbits  is 
consistent  with  the  developmental 
toxicity  seen  in  the  oral  teratology 
studies  in  rabbits  and  another  test 
species.  Two  oral  studies  using  CD-I 
mice  (Refs.  7  and  20)  demonstrated  the 
developmental  toxicity  effects  of 
dinocap.  Furdier,  it  is  Agency  policy  to 
use  data  obtained  by  the  expected  route 
of  human  exposure,  when  such  data  are 
available.  In  the  case  of  dinocap, 
agricultural  workers  are  primarily 
exposed  by  die  dermal  route;  dius,  data 
from  the  dermal  developmental  toxicity 
study  are  most  appropriate  for  risk 
assessment 

2.  Other  comments  on  toxicology 
studies.  Rofam  and  Haas  commented  on 
the  dermd  dose  selected  as  the  NOEL 
for  dinocap,  sa3nng  that  the  effects 
observed  were  not  statistically 
significant  nor  dose-related,  and  that  the 
reduced  fetri  weigikts  observed  were 
within  historical  controls. 

As  noted  in  the  Preliminary 
Determination,  and  as  the  SAP  has 
agreed,  oral  developmental  toxicity 
studies  in  die  rabbit  have  shown  a 
developmental  toxicity  NOEL  of  0.5  mg/ 
kg,  with  a  variety  of  neural  tube-related 
anomaKee  observed  at  dose  levels  of  3.0 
mg/kg  and  greater.  In  dermal  testing  in 
the  r^iMt.  at  dose  levels  of  0,  25, 50,  and 
100  mg^kg,  compound-related 
teratogenic  finffoigs  did  not  appear  to  be 
statisticaUy  increased  at  any  dose  level. 
However,  indications  of  structural 
abnormalities  (dodL  delayed 
ossification)  and  altered  growth  were 
observed  at  100  mg/1^  Altered  growth 
(decreased  fetal  wei^t)  became 
significant  at  die  200  mg/kg.  Aldiou^ 
the  incidences  at  the  100  mg/kg  dosage 
level  were  not  statisHcally  dfifferent 


from  concurreBt  and  historical  control 
ranges,  thejr  still  were  biologicaUy 
relevant  in  U^t  of  the  positive  trend.  As 
per  the  caasensus  obtadaed  from  a 
workshop  oiganized  by  the  Agency  (Ref. 
22)  an  adverse  developmental  effect 
occurring  at  the  statisticaUy  significant 
level  at  the  highest  exposure  level  (Le.. 
200  mg/kg/day)  can  be  considered 
treatment  related  even  at  lower  doses 
(i.e.  100  mg/kg/day)  in  which  the 
observed  difference  in  incidence  from 
the  concurrent  control  value  may  not 
achieve  statistical  significance.  A 
dermal  developmental  toxicity  NOEL 
was  therefore  conservatively 
established  by  the  Agency  at  the  next 
lower  dose.  SO  mg/kg/day.  The  Agency 
has  used  this  value  in  calculating 
margins  of  safety  in  the  Final 
Determination. 

R  Exposure  and  Risk  Determinations 

1.  Summary  of  exposure  and  risk 
assessment  in  the  Preliatinary 
Determination.  The  exposme 
assessment  used  in  the  Preliminary 
Determination  considered  only  dermal 
exposure  of  mixer/loaders  and 
applicators  from  the  agricultural  and 
home  uses  of  dinocap.  Although 
inhalation  was  dted  as  a  route  of 
exposure  in  initiating  the  Special 
Review,  it  was  not  exhaustively 
evaluated  because  it  comprises  only  a 
small  component  of  total  exposure 
(usually  Ins  &aa  1  percent)  and  does 
not  significantly  affect  mar^ns  of  safety. 
Dietary  exposare  was  not  considered  at 
length  becauae  worst  case  calculations 
at  the  tine  of  the  initiatioo  of  the 
Special  Review  showed  that  food 
residues  of  dinocap  at  tolerance  levels 
were  within  adeqnate  mat:gins  of  safety 
(>100)  ior  the  liaka  of  developmental 
toxicity.  Farmworkers  who  do  not  mix. 
load,  or  apply  dinocap  have  adequate 
margins  of  safety  (>10e)  for  the  risks  of 
developaiental  toxicity  even  if  the 
farmworkers  reenter  treated  areas  on 
the  saoK  day  that  dinocap  is  apphed 
(Ref.  IS). 

At  the  tiow  of  the  Preliaiinary 
Determiaatiaa.  dinorap  labels  for 
agricultiiral  use  required  that  mixer/ 
loaders  wear  protective  gloves,  boots, 
coveralls,  a  face  shield  or  goggles,  aad  a 
chemical-resistant  apron.  The  exposure 
analysis  in  the  Prehrainary 
Determination  assumed  that  agricuUural 
mixer/loaders  wore  the  protective 
clothing  requked  on  the  label,  and  that 
applicators  wore  a  Inng-sleeved  shirt 
and  pants  (Refs.  16  and  23).  It  was  also 
assumed  that  the  same  person  did  both 
the  mixing/ loading  and  application.  It 
was  estimated  that  s^proximatdy  825 
applicators  were  womea  Other 
assumptions  regarding  exposure  are 


detailed  on  peges  II-7  and  0-8  of  the 
Technical  Support  PffniBMHit 

In  estimatiag  the  range  of  likely 
exposures  for  workers  involved  in 
i^iplication  of  dinocap,  the  Agency  used 
a  standard  methodology  in  which 
exposure  data  for  other  pesticides, 
"surrogate  data",  are  used  to  derive 
exposure  estimates  (Ret  KQ.  Sumgate 
studies  are  used  to  estimate  dermal 
exposure  to  pesticides  because  the 
factors  that  nxwt  iafleence  pesticide 
dermal  exposure  are  formulation, 
appUcatioa  method,  and  application 
rate.  These  factors  are  more  related  to  a 
pesticide's  use  patterns  than  to  the 
properties  ai  the  pesticide  itself,  llns, 
by  knowing  the  formulation,  application 
rate,  and  application  method  of  a 
pesticide,  and  by  knowing  the  average 
area  of  a  crop  to  be  treated,  it  is 
possible  to  estimate  dermal  e^qtosure  to 
a  pesticide  on  the  basis  of  how  much  of 
the  pesticide  a  mixer/loader  or 
applicator  handles  llierefore.  dermal 
exposure  to  dinocap  was  cakadaled  by 
combining  the  results  of  surrogate 
studies  with  information  about  dinocap 
use  patterns.  The  friHowing  Table  1 
shows  the  estniated  range  of  combined 
mixing/loading  and  application 
exposares  to  (Unocap  by  crop  and 
formulation  type.  Ilie  Agency  used 
these  exposure  values  in  calculating 
Margins  of  safety  in  the  Preliminary 
Determination. 

Table  1  .—Combined  Mixer/Loaoer  and 
Appucator  Exposures  to  Dinocap 
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nary  Determination 
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•d  mmn.  A  gxunihc  maan  to  nwra  wpw— nwwa 
undar  ttMM  oondMona  bacauM  •  la  jaaa  ln«|uancad 
by  oiritytnQ  data  potnta.  B(Mt>  tha  9K)fnalrtc  maan 
and  Iha  ranoa  a>a  ahiMn  hara,  howwar. 

'  In  tw  TacMcal  Si«port  OocumanI,  Itw  highar 
•nd  alWm  ranga  taaa  rapdrtad  to  ba  0J22  mg^ 


dav:  «w  oonad  Mhia  la  aoes  mQ/ho/day.  fRa 
MOS  caieuMiQna  tar  Mi  uaa  hawa  baan  racricuM- 
ad  «Mh  »w  toMwr  vaiua  ttwougtaui  tNa  NoMca. 

Risks  presented  by  developmentally 
toxic  pesticides,  such  as  dinocap,  are 
expressed  in  terms  of  "margins  of 
safety"  (MOS).  The  margin  of  safety  is  a 
safety  criterion  used  to  assess  hazard 
and  is  defined  as  the  ratio  of  the  no- 
observed  effect  level  (NOEL)  to 
estimated  daily  exposure.  GeneraUy,  the 
Agency  becomes  concerned  when  the 
margin-of-safety  for  a  particular  use  of  a 


developmentally  toxic  pesticide  is  less 
than  100.  In  determining  risk  from 
dinocap  exposure,  the  Agency  also 
evaluated  available  pharmacokinetic 
data  in  order  to  establish  the  internal 
absorbed  dose.  At  the  time  the  dermal 
teratology  study  was  submitted.  Rohm 
and  Haas  also  submitted  a  dermal 
pharmacokinetic  study  of  dinocap  in 
female  rabbits  and  in  rhesus  monkeys. 
In  the  pharmacokinetic  study  in  female 
rabbits,  conducted  as  an  adjunct  to  the 
rabbit  dermal  teratology  study  (Ref.  6), 
the  doses  used  were  the  same  as  those 
in  the  dermal  teratology  study.  It  was 
found  that  5.1  percent  of  the  applied 
dose  was  absorbed. 


In  the  dermal  penetration  study  of 
dinocap  in  rhesus  monkeys  (Ref.  24).  it 
was  determined  that  the  dermal 
absorption  rate  was  15.7  percent  The 
higher  absorption  rate  found  in  monkeys 
vs.  rabbits  was  reflected  in  the  margin- 
of-safety  calculations  in  the  Preliminary 
Determination.  This  was  done  because  it 
was  assumed  that  the  dermal  kinetics  in 
monkeys  was  similar  to  humans.  Pages 
n-5  and  II-6  of  the  Technical  Support 
Document  contain  a  more  detailed 
discussion  of  these  two  studies. 

The  following  formula  was  used  in  the 
Preliminary  Determination  to  calculate 
margins  of  safety: 


0.061(dennal  abacrption  in  rat)bit8)xa0  mg/kg/day  NOEL 

ai57(dennal  abaorption  in  monkeys)  x  Applicator  axpoaore  mg/kg/day 


Based  on  the  above  formula,  the 
Agency  calculated  MOS's  for  all  use 
sites  and  formulation  types  (see 
following  Table  2).  The  exposure  values 
used  are  those  found  in  Ti^le  1  of  this 
document 

Table  2.— Marqins  of  SAfrrv  (MOS's) 

IN  TH€  PREUMINARY  DETERMINATIOM 
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2.  SAP  comments  on  exposure  and 
risk  assessment  A  large  measure  of  the 
Panel's  concerns  about  the  inadequacy 
of  the  dermal  studies  for  establishing  a 
confident  NOEL  and  margin  of  safety 
was  apparently  based  on  lack  of 
estimation  of  dose  (internal).  The  Panel 
suggested  that  additional  dermal 


teratology  studies  be  conducted  when 
absorbed  dose  reaches  a  steady  state, 
so  that  dose  could  be  measured 
accurately.  Where  appropriate  they 
suggested  using  urinary  metabolites  to 
quantify  the  dose  that  gets  metabolized 
as  well  as  determining  exposure  on  the 
basis  of  metabolite  levels  in  plasma  and 
tissue.  They  expressed  concern  that 
dermal  absorption  estimates  in  humans 
reflected  only  the  concentration  of 
dinocap  on  the  skin  surface  and  not  the 
dose  delivered  to  potential  target 
tissues. 

In  regard  to  the  SAP's  first  and  last 
comment  above,  the  Agency  notes  that 
its  calculations  in  the  Fteliminary 
Determination  did  reflect  an  estimate  of 
absorbed  dose,  based  on  rabbit  and 
monkey  pharmacokinetic  data,  and  not 
just  the  concentration  of  dinocap  on  the 
skin.  The  Agency  believed  it  had 
achieved  a  reasonable  estimate  of 
internal  absorbed  dose. 

Because  of  the  many  variables 
involved  in  attempts  to  determine 
absorbed  dose  from  measurements 
based  on  metabolite  levels  in  urine, 
plasma  and  tissue,  this  would  not  be  a 
practical  approach  at  this  time,  lliat 
metabolite  data  would  not  be  relevant  is 
especially  true  in  this  case,  in  which  the 
registrant  is  actively  providing  the  basic 
data  to  support  the  registration  of  a  new 
technical  material;  the  new  material 
appears  to  be  less  developmentally 
toxic  than  the  dinocap  under  Special 
Review. 

The  Panel  also  commented  that  they 
were  not  convinced  that  the  50  percent 
reduction  in  exposure  attributed  to  the 
use  of  long-sleeved  shirts  and  long  pants 
was  appropriate.  Although  not  stated, 
the  Panel's  concern  appears  to  be  that 
the  value  is  too  high,  i.e.,  penetration 
through  clothing  may  be  higher  than  50 
percent  Rohm  and  Haas  objected  that 


the  50  percent  value  understates  the 
amount  of  protection  provided  by 
protective  clothing.  Protective  clothing  is 
defined  in  40  CFR  170.2(d)  as  including  a 
long-sleeved  shirt  and  long  pants. 

EPA  recognizes  that  no  single  value 
will  accurately  represent  the  extent  to 
which  protective  clothing  reduces 
pesticide  exposure  for  every  individual 
wearing  such  clothing.  In  fact,  data 
show  that  there  is  considerable 
variation  in  the  protection  level  afforded 
by  wearing  protective  clothing,  both 
between  individuals  and  for  the  same 
individual  imder  different  conditions. 
Thus,  it  is  very  difficult  to  characterize 
the  impact  on  exposure  from  wearing 
protective  clothing. 

When  assessing  the  impact  of  wearing 
protective  clothing  on  exposure  to 
dinocap.  the  Agency  used  surrogate 
monitoring  data,  that  is,  monitoring  data 
collected  for  other  pesticides  applied 
under  conditions  similar  to  dinocap.  The 
dinocap  exposure  study  submitted  by 
Rohm  and  Haas  monitored  dermal 
exposure  underneath  water-resistant 
rainsuits.  The  Agency  did  not  use  these 
data  because  it  believes  the  use  of 
water-resistant  clothing  is  atypical.  The 
use  of  surrogate  data  is  necessary 
because  many  variables  are 
encountered  when  conducting  exposure 
monitoring  studies  in  the  field.  Some  of 
these  variables,  such  as  weather  and  the 
care  exercised  by  applicators,  cannot  be 
controlled  by  the  supervisor  of  the 
study:  because  of  these  uncontroUable 
factors,  experimental  results  can  vary 
widely.  Thus,  the  Agency  believes  that  a 
more  scientifically  reliable  assessment 
of  the  value  of  protective  clothing 
results  bom  using  a  broad  range  of 
surrogate  exposure  data  than  from 
relying  on  the  results  of  a  few  studies  or 
even  a  single  study  of  a  pesticide  of 
special  concern,  since  the  more  limited 
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data  base  would  not  be  as  likely  to 
reflect  the  wide  range  of  variables 
affecting  exposure. 

The  surrogate  data  base  shows  great 
variability  in  pesticide  penetration 
values,  but  with  most  data  points  in  the 
5  to  10  percent  penetration  range. 
Davies  (Ref.  5)  reported  that  ethion 
penetration  through  the  clothing  of 
mixers  averaged  28  percent  and  17 
percent  for  airblast  applicators.  Maddy 
(Ref.  12)  determined  that  the  penetration 
of  dinoseb  through  the  outer  layer  of  the 
clothing  of  mixer/loader  truck  drivers 
averaged  2.0  and  2.3  percent  on  the  first 
day  of  the  study,  and  240  and  1.2  percent 
on  the  next  day.  For  hand  wand 
applicators,  the  average  penetration  of 
dinoseb  was  6.6  and  170  percent  for  one 
applicator,  and  5.9  and  72  percent  for  a 
second  applicator.  Nigg  (Ref.  13) 
reported  that  the  mean  penetration  of 
dicofol  through  the  shirts  of  mixer/ 
loaders  and  applicators  ranged  from  1.3 
to  35  percent  vvith  the  penetration  on 
any  given  day  ranging  bom  0  to  300 
percent  In  a  later  report,  Nigg  (Ref.  14) 
reported  the  penetration  of  pesticides 
thiough  Tyvek,  a  fabric  designed  to  have 
low  penetration,  to  range  from  0  to  23 
percent 

The  penetration  values  which  exceed 
100  percent  suggest,  in  effect,  that 
protective  clothing  in  these  instances 
has  very  littie  or  no  protective  value. 
Penetration  values  larger  than  100 
percent  are  possible  because  of  the 
method  by  which  penetration  is 
calculated;  it  is  the  ratio  of  the  amount 
of  pesticide  found  in  external  patches  to 
the  amount  of  pesticide  found  in  patches 
within  the  applicator's  protective 
clothing.  Occasionally  larger  amounts  of 
pesticide  are  found  inside  the  clothing 
than  outside,  due  to  "wicking",  the 
movement  of  pesticide  through  the 
material  of  the  protective  suit  by 
capillary  action,  and  to  other  indirect 
routes  of  internal  deposition. 

In  sum.  the  available  data  on  the 
impact  of  protective  clothing  show  a 
wide  range  of  penetration  values.  A  few 
measurements  of  pesticide  deposition 
are  greater  within  the  protective  clothing 
than  on  the  outside  of  the  clothing, 
suggesting  that  the  clothing  had  little  or 
no  protective  value.  Most  data  points, 
however,  show  considerable  reduction 
in  exposure,  with  the  most  common 
penetration  of  pesticide  through  clotiiing 
in  the  range  of  5  to  10  percent.  EPA  does 
not  believe  that  more  sophisticated 
statistical  analysis  of  the  data — for 
instance,  to  determine  mean,  median,  or 
OOth  percentile  levels — ^would  be 
appropriate,  given  the  limited  natiue  of 
current  data  and  the  large  degree  of 
variability  in  the  data  points. 


In  light  of  the  above,  the  Agency 
agrees,  in  a  sense,  with  both  the  SAP 
and  Rohm  and  Haas  objections  to  the 
assumption  that  protective  clothing  will 
reduce  dinocap  exposure  by  50  percent 
For  some  individuals,  exposure  to 
covered  areas  of  the  body  may  not  be 
halved  by  wearing  protective  clothing, 
but  for  many,  exposure  to  these  areas  is 
likely  to  be  reduced  by  considerably 
more  than  half.  The  Agency,  however, 
continues  to  believe  that  the  use  of  the 
50  percent  penetration  value  is 
appropriate  in  initially  assessing  the 
impact  of  wearing  protective  clothing. 

There  are  not  sufficient  data  available 
to  identify  a  single  statistically  valid 
value  for  clothing  penetration.  While  the 
clustering  of  data  points  in  the  range  of 
5  to  10  percent  penetration  is  suggestive 
of  what  mi^t  be  typical  there  are 
enough  excureions  above  that  range  to 
create  a  need  to  employ  a  safety  factor. 
The  50  percentpenetration  figure  was 
chosen  because  it  incorporates  an  ample 
safety  factor  above  the  5  to  10  percent 
penetration  values  typically  seen  in  the 
surrogate  data  base  and  includesmany 
of  the  outiying  excursions  representing 
higher  penetrations  as  well. 
Furthermore,  the  50  percent  figure  does 
not  overstate  the  data,  in  that  it  does  not 
represent  an  attempt  to  capture  every 
excursion  beyond  5  to  10  percent 
penetration.  These  examples  of 
extremely  high  penetration  values  are 
interpreted  as  ouUiers  which  are  not 
likely  to  be  representative  of  typical 
experience. 

As  an  additional  step  in  its  risk 
assessment  EPA  determined  whether, 
and  to  what  extent  the  use  of  different 
penetration  values  would  affect  the 
Agency's  regulatory  decision  for  each 
use.  This  "sensitivity"  analysis  was 
based  on  the  risk/benefit  finding  that  for 
every  use  the  costs  of  the  proposed 
regulatory  measures  (the  "benefits") 
were  exceeded  by  the  risks  associated 
virith  continued  unregulated  use  resulting 
in  MOS's  of  less  than  100.  In  essence, 
then,  the  MOS's  above  100  were  found 
to  not  cause  unreasonable  adverse 
effects  and  thus  require  no  additional 
regulation,  while  MOS's  less  than  100 
were  found  to  cause  unreasonable 
adverse  effects  and  thus  require 
additional  regulation.  The  questions 
posed  by  the  sensitivity  analysis  were, 
does  the  use  of  different  clothing 
penetration  assumptions  move  the  MOS 
above  or  below  100.  and  what  is  the 
range  of  penetration  assumptions  which 
will  not  cause  the  MOS  to  move  above 
or  below  the  100  threshold? 

For  all  formulations  for  peaches  and 
apricots  and  liquids  used  in  greenhouses 
any  clothing  penetration  assumptions 


bom  0  to  100  percent  would  give  MOS's 
greater  than  100.  Thus,  the  use  of  any 
clothing  penetration  assumption  has  no 
effect  on  the  Agency's  regulatory 
position.  For  wettable  powder 
formulations  for  grapes  and  field 
cucurbits,  the  clothing  penetration 
would  have  to  be  0  percent  in  order  for 
the  Agency  not  to  propose  regulatory 
changes.  Because  it  is  highly  unlikely 
that  protective  clothing  affords  100 
percent  protection,  the  use  of  any 
prudent  protective  clothing  assumptions 
has  little  effect  on  the  Agency's 
regulatory  position. 

For  wettable  powder  formulations  for 
peare  and  liquid  formulations  for  grapes 
and  field  cucurbits,  any  clothing 
penetration  assumption  from  10  to  100 
percent  protection  would  have  resulted 
in  MOS's  below  100.  The  frequency  of 
excursions  above  10  percent  penetration 
make  an  assimipUon  of  10  percent  or 
less  penetration  imprudent  thus,  the  use 
of  any  prudent  protective  clothing 
assumptions  for  these  uses  would  have 
little  effect  on  the  Agency's  regulatory 
position.  For  the  wettable  powder 
formulation  for  use  on  apples,  by  far  the 
most  used  formulation,  any  penetration 
value  from  100  to  30  percent  woidd 
result  in  a  MOS  less  than  100.  Again,  the 
fiequency  of  excureions  above  30 
percent  penetration  make  a  70  percent 
protection  assumption  imprudent  Thus, 
the  use  of  any  prudent  protective 
clothing  assumptions  for  these  uses 
would  not  affect  the  Agency's  regulatory 
position. 

For  liquid  formulations  on  apples,  any 
penetration  value  less  than  50  percent 
would  result  in  a  MOS  greater  than  100. 
Thus,  the  protective  clothing  assumption 
could  affect  the  Agency's  r^ulatory 
position.  For  pears,  at  the  reduced 
application  rate  required  in  the  Final 
Determination,  any  value  from  60  to  0 
percent  penetration  would  result  in  a 
MOS  greater  than  lOa  Although  there 
are  instances  of  excureions  above  60 
percent,  these  incidents  are  likely  to  be 
unusual.  Although  a  different  clothing 
protection  assumption  could  affect  the 
Agency's  regulatory  position  for  this 
use,  such  an  assumption  would  not 
likely  represent  a  typical  use  situation. 

For  wettable  powder  formulations 
used  on  field  roses,  any  value  from  70  to 
0  percent  penetration  would  result  in  a 
MOS  greater  than  100.  The  propriety 
and  impact  of  using  different  clothing 
penetration  assumptions  for  this  use 
would  be  similar  to  those  described  for 
peara  above.  Finally,  for  liquid 
formulations  for  field  roses  any  value 
bom  0  to  90  percent  penetration  would 
result  in  a  MOS  greater  than  100. 
Because  clothing  penetration  values 
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greater  than  90  percent  are  considered 
very  unusual,  tlie  use  of  any  reasonable 
clothing  protection  value  would  have  no 
effect  on  the  Agency's  reguktory 
position. 

For  all  the  uses  for  which  the  Agency 
is  requiring  the  use  of  enclosed  cabs  to 
increase  MOS's  to  acceptable  levels,  the 
Agency  would  have  had  to  assume  a 
protective  value  far  areas  of  the  body 
covered  by  protective  clothing  of  almost 
100  percent  in  order  not  to  io^se  this 
requirement 

In  conclusion,  the  50  percent 
penetration  value  used  by  the  Agency  in 
its  risk  assessment  reflects  a  number  of 
scientific  and  poUcy  judgments.  The 
surrogate  data  base  provides  some 
scientific  guidance  for  the  choice  of  an 
appropriate  clothing  protection  factor. 
However,  policy  considerations  also 
contribute  significantly  to  the  decision. 
Public  health  policy  concerns  require 
that  a  safety  factor  be  employed  when, 
as  here,  the  data  do  not  provide  a 
precise  answer.  Economic  concerns  also 
require  that  the  choice  of  a  safety  factor 
not  represent  an  unrealistic  and  over- 
protective  choice.  For  tiiese  reasons,  the 
Agency  briieves  that  the  50  percent 
penetration  value  represents  an 
appropriate  choice. 

3.  Other  comments  on  expoetxre  and 
risk  aaaessment  Rohm  and  Haas 
commented  that  the  Agency  has  used 
different  penetration  valaes  at  different 
times,  citing  the  Aladilor  Poeitkm 
Document  1  (80  percent)  sod  the 
Dinocap  Technical  Support  Docoment  In 
its  assessment  of  exposure  from  home 
and  garden  application  of  dinocap  (90 
percent). 

The  Agency  notes  that  the  alachlor 
document  estimated  the  reduction  in 
exposure  by  going  from  no  clothing  to 
protective  clothing  and  gloves. 
However,  in  retroepect  the  Agency 
agrees  that  it  was  inconsistent  to  use  90 
percent  reduction  for  home  and  garden 
situations  involving  dinocap;  the  value 
was  based  on  a  Kurtx  and  Bode  study 
(Ref.  11).  submitted  by  Rohm  and  Haas. 
The  Agnicy  bebevea  that  the 
penetration  value  established  for 
agricultural  uses  (50  percent)  is  cdso 
appropriate  for  home  and  garden 
applicatiaos.  The  increased  estimated 
exposure  values  do  not  significantly 
affect  the  margin  of  safety  calculations 
for  home  and  garden  use. 

Rohm  and  iiaas  ako  mmm^m^^  that 
the  Preliminary  Determinaticm  was 
incorrect  in  stating  that  dinocap  labels 


are  arobiguoua  or  silent  on  requiring 
applicators  to  wear  gloves.  The  labels 
clearly  require  the  applicator  to  use 
protective  gloves  or  an  enclosed  cab. 

The  Agency  agrees  that  all  dinocap 
labels  clearly  raqaire  that  applicators 
use  protective  gloves,  and  boa  assumed 
that  gloves  are  worn  in  its  calculations 
of  amiticator  exposure  for  the  Final 
Determinatian. 

Rohm  and  Haas  questioned  the  time 
and  acreage  estimates  far  grapes  and 
field  roses  used  in  the  exposure 
assessment.  They  proposed  that  the 
acreage  tiiat  can  b«  treated  in  a  normal 
day  be  calculated  by  assuming  a 
treatment  rate  of  iS  acres/hour  over  a 
6-hour  treatment  day.  This  would  result 
in  a  maximum  treated  area  of  30  acres 
per  day.  This  calculation  method,  which 
assumes  a  smaller  treatment  area  per 
day,  would  reduce  mixer /loader  and 
applicator  exposure,  because  the 
Agency  assiuies  that  exposure  is  based 
on  total  amount  of  pestidde  handled  per 
day,  which  in  turn  U  based  on  acreage 
treated  per  day. 

The  Agency  does  not  accept  this 
approach  to  calculating  acreage  treated, 
TIm  Agency's  estimates  of  treatment 
areas  per  day  are  based  on  contacts 
with  growers,  agricultural  extension 
experts,  and  university  personnel. 
According  to  these  sources,  growers  will 
woric  as  long  as  18  hotnv  to  complete 
spray  operations,  and  so  a  12-hour  spray 
period,  as  assumed  in  the  Preliminary 
Determination,  does  not  appear 
unreasonable. 

Rohm  and  Haas  commented  that  the 
1.5  lb  a.i./acre  appBcation  rate  on  pears 
was  onrealistically  high,  and  should  be 
reduced  to  0.47  lbs.  a.i./acre. 

The  Agency  notes  that  1.5  lb.  a.i./acre 
application  rate  on  pears  is  the 
maximum  label  rate  for  the  liquid 
concentrate  fornnilation  (Ref.  17).  The 
label  states  the  application  rate  for 
pears  to  be  20  to  48  oz/acre  of  the  4  lb. 
a.i./gal  formulation;  this  is  equal  to  0.625 
to  1.5  lb.  a.i./acre.  Hie  label  rate 
suggested  fw  the  wettable  powder  is  0.5 
lbs.  of  a  19.5  percent  a.i.  formulation  per 
100  gallons  of  water,  600  to  800  gallons 
to  be  used  per  acra.  This  is  equal  to  0.58 
to  0.78  lbs.  a.i./acre.  However,  based  on 
Rohm  and  Hass'  comment  the  Agency 
will  reduce  the  maximum  application 
rate  for  liquid  formulations  of  dinocap 
for  use  on  pears  to  0.47  lbs.  a.i./acre. 

4.  Concluahna  on  expoeure  and  risk 
assessment  Hie  Agency  has  sdjusted 
its  final  exposora/risk  cakolations 


based  on  the  comments  received  and 
discussed  te  Units  ILB.2.  and  9.  (50 
percent  penetration  vahie  for  protective 
clodiing  worn  by  home  and  garden 
applicators,  gloves  assumed  to  be  worn 
by  applicators,  and  redoced  application 
rate  for  peers)  as  weD  as  on  information 
discussed  below  diat  was  received  after 
the  Preiiniinary  Determination  was 
issued.  Specifically,  the  Agency 
determined  that  apparent  procedural 
deficiencies  in  the  monkey  dermal 
penetration  study  (Ref.  24)  may  render  it 
invalid,  and  therefore  no  conclusions  on 
dermal  absorption  can  be  based  on  this 
study  at  this  time.  The  Agency  also 
learned  that  the  rabbit  pharmacokinetic 
study  (Ref.  6)  involved  only  one  isomer 
of  dinocap  and  that  isomer  has  been 
shown  not  to  be  developmentally  toxic 
in  a  study  conducted  by  the  Agency 
(Ref.  21).  The  material  tested  for  dermal 
absorption  is  not  the  material  that  is 
developmentally  toxic  and  the  resulting 
absorption  value  of  5.1  percent  used  in 
the  Prehrainary  Determination  can  no 
longer  be  used  in  calculating  margins  of 
safety  for  dinocap.  Hnn,  in  tiie  final 
calculations  of  dinocap  margins  of 
safety  the  Agency  divided  the  NOEL,  50 
mg/kg/day,  by  the  estimated  applicator 
exposure  Ui  mg/kg/day,  without  making 
a  species-specific  adjustment  for  dermal 
penetration.  This  procedure  has  the 
effect  of  assuming  an  equivalent  dermal 
absorption  of  diiracap  for  humans  and 
rabbits,  independent  of  any  specific 
estimate  of  the  rate  of  such  absorption. 
The  effect  on  the  calculated  margins  of 
safety  in  the  Final  Determination, 
compared  to  the  Preliminary 
Determination,  is  to  increase  margins  of 
safety  by  a  factor  of  three,  since  the 
previous  adjustment  including  a  three- 
fold greater  adsorption  by  monkeys  (157 
percent)  compared  to  rabbits  (5.1 
percent). 

The  following  table.  Table  3,  shows 
(1)  estimated  exposures  and  margins  of 
safety  resulting  from  use  of  label 
required  protective  clothing,  (2) 
estimated  exposures  and  margins  of 
safety  resulting  from  use  of  protective 
clothing  required  in  the  Final 
Determination,  and  (3)  estimated 
exposures  and  margins  of  safety 
resulting  from  use  of  protective  clothing 
and  enclosed  cabs  required  in  the  Final 
Determination. 
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Table  3— EXPOSURES  (MG/KG/DAY)  AND  MARGINS  OF  SAFdY  USED  IN  IHB 
FINAL  DE3ERNMINATI0N  ON  DINOCAP 


■ 

Current  Label 

Oirrent  Ubel  With 
Protective  Clothing 
Required  in  the 
Final  Determination 

Current  Label  With 
Protective  Clothing 
Required  in  the 
Final  Determination 
and  atcloeed  Cabs 

crop/ 
Fbnnulation 

Estimated 
Bcposure 

MDS's 

455-313 
357-238 

100-42 

300-126 
76-31 

125-100 
94-76 

94-29 
57-22 

595-26 
1785-24 

238-192 
185-143 

313-200 

8829-2252 
8197-1786 
31250-592; 
23810-515! 

3130 
2941-2500 

Estimated 
Reduced 
Exposure 

0.28-0.69 
0.23-0.28 

MOS's 

Estimated 
Reduced 
Exposure 

NDS*s 

Peaches/ Apricots 
Liquid 
Wettable  Powder 

Pears 
Liquid 
Liquid,  Reduced 

Rate 
Wettable  Powder 

0.11-0.16 
0.14-0.21 

0.50-1.2 

0.66-1.6 





250-104 

179-72 

0.20-0.48 

Apples 
Liquid 
Wettable  Powder 

0.40-0.50 
0.53-0.66 

....... 

217-179 

0.14-0.36 
0.27-0.69 

357-139 
185-72 

962-417 
294-200 

Grajpes 
Liquid 
Wettable  Powder 

0.66-1.7 
0.88-2.3 

0.25-0.66 
0.38-0.99 

200-76 
132-51 

667-74 
250-63 

Field  Oiciirbits 
Liquid 
Wettable  Powder 

0.084-1.9 
0.028-2.1 

0.21-0.26 
0.27-0.35 

0.075-0.68 
0.20-0.80 

0.052-0.12 
0.17-0.25 

Field  Roses 
Liquid 
Wettable  Powder 

Greenhouse 
Liquid 

0.16-0.25 

.0056-. 0222 
.0061-.028 
.0016-. 0084 
.0021-.0097 

.016 
.017-.020 





Hone  Garden 
Liquid 
(Revised) 

' 

Dust 
(Revised) 

i 

Home  lurf 
Liquid 
(Revised) 

■  ■  ■  ■  ■>... 

■aXMQ  COK  SMO-SO-C 
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C  Benefits  Assessment  and  Evaluation 
of  Comments 

1.  Summary  of  benefits  assessment  in 
the  Preliminary  Determination.  In  the 
Praiiminaiy  Detmniaatiaii.  the  Agency 
asaessed  at  length  the  benefits  of  the 
continued  use  of  dinocap  on  a  ina|or 
site,  apples,  and  a  minor  site, 
ornamentals.  Uae  on  omamentab  was 
selected  bacaose  of  concern  aboot  the 
possibiOty  of  high  expos«ire  to  home 
gardeners.  The  Agency  has  solicited 
comment  from  registrants  and  user 
groups  on  the  economic  importance  of 
dinocap  for  the  remaining  uses  (pears, 
grapes,  field  cucurbits,  greenhouse  uses, 
peaches  and  apricots,  uid  home  lawn 
and  garden)  but  has  received  no  further 
information.  Therefore,  the  remaining 
sites  were  not  reviewed.  The  Agency 
beheves  dinocap  is  much  less  important 
to  these  sUes,  based  on  the  snail 
percentage  of  dinocap  used  on  those 
sites  and  the  smaB  percentage  of  those 
sites  to  which  dinocap  is  applied.  This 
section  summarizes  the  Preliminary 
Determination's  assessment  of  the 
benefits  of  the  apple  and  ornamental 
uses  of  dinocap;  ^eae  benefits  are 
discussed  at  greater  length  on  pp.  in  1- 
14  of  the  Technical  Support  Document 

About  30  percent  of  the  U.S.  apple 
acreage  is  treated  with  dinocap,  mostly 
in  the  Bast  and  North  Central  regions. 
Dinocap  is  uaaally  applied  to  apple 
foliage  as  a  spray.  The  principal 
application  method  is  by  airblast 
sprayer.  The  target  pest  is  powdery 
mildew.  hmH  (fiaocap  also  provides  some 
control  sf  mitae.  Altbeogh  there  are 
other  fungicides  registered  to  control 
powdery  mildew,  resistance  by  the 
powdery  mildew  fungus  has  been 
reported  for  some  of  them;  no  dinocap 
resistance  either  by  po«widery  mtklew  or 
mites  has  been  reported.  The 
alternatives  to  dinocap  are  described  at 
length  on  pp.  IV  4-6  of  the  Technical 
Support  Document 

If  dinocap  registrations  were  canceled 
for  use  on  apples,  the  Agency  estimated 
total  short  term  cost  increases  of  $3.9 
million  per  year,  ranging  from  $1.2  to 
$6.7  million  per  year.  Th«se  increases 
would  be  regionally  distributed: 
Northwest  $254)00;  North  Central. 
$BaajXXk  and  East  $a  million. 

Based  on  recent  production  budgets 
(Ref.  19),  the  average  total  variable 
production  cost  per  affected  acre  would 
increase  less  than  1  percent  in  the 
Northwest  and  &  percent  or  loss  in  the 
North  Central  and  East  regions.  Costs 
per  affected  acre  would  increase  $6.37  in 
the  Northwest  $5.25  in  the  North 
Central,  and  $6.76  in  the  East.  Based  on 
these  estimates,  on  the  average  number 
of  acres  per  farm  by  region,  and  on  the 


regional  variation  in  number  of  dinocap 
treatnwnts.  the  total  cost  increase  per 
year  to  a  typical  afiiBctod  grower  wooid 
be  $170  to  $680  in  the  Northwest.  $530  to 
$1310  in  the  North  Central  and  $1030  to 
$2310  in  the  East 

The  unavailability  of  dbiocap  would 
not  be  expected  to  affect  the  quantity  or 
qnality  of  apples  avaikble  to  the 
consumer,  but  there  might  be  a  slight 
increase  fan  short  term  retail  prices 
because  of  increases  in  production 
costs.  Dbiocap  is  used  only  to  a  very 
limited  extent  for  powdery  mildew 
control  in  omanientai  plants.  For  ijotn 
home  aad  garden  and  coamiercial 
ornamental  use.  dinocap  has  s  negligible 
market  share.  There  are  numerous 
alternative  pesticides  which  provide 
equal  or  better  control  There  might  be 
an  increase  in  treatment  costs  if  dinocap 
registratioas  were  canceled  for  this  use. 

2.  Comments  on  the  benefits 
assessment  There  was  oaly  one 
comment  on  the  benefits  of  the  use  of 
(finocap,  Rohm  and  Haas  commented 
that  tlw  Agency  s  estimate  of  the  volume 
of  use  of  (finocap,  500,000  pounds  a  year, 
was  overstated  by  a  factor  of  5. 

The  Agency's  estimates  were  based 
on  general  survey  data,  which  are 
inexact  for  relatively  small-volume 
pesticides  such  as  dinocap.  The  Agency 
has  acceptad  Rohm  and  Haas' 
estiaiation  of  the  voluBM  of  use  of 
dinocap,  and  will  use  a  100.000  pound 
annual  asage  figure  instead. 

3.  Conclusions  on  benefits 
aaaessment  Rohm  and  Haas  did  not 
qaostion  the  Agency's  per-aere 
estimates  of  the  benefits  of  dinocap 
usage,  and  therefore  the  Agency  has 
lowered  its  estimate  of  benefits  by  a 
factor  of  five  to  reflect  the  reduced 
usage  estimates.  The  Agency  does  not 
believe  that  this  reduction  in  overall 
benefits  will  occur  disproportionately 
from  one  region  to  another,  so  benefits 
have  been  uniformly  lowered  for  each 
region.  The  short  term  cost  increase  for 
the  U.S.  apple  production  is  now 
estimated  as  $J8  million  (range  of  $L2t 
to  $1.3  million)  per  year.  This  impact 
was  regionally  distributed  as  follows: 
Northwest— CS,000;  North  Central— 
$176,60a(  and  East  (where  dinocap  use  is 
concentrated)  $800,00a  The  Agency  has 
also  recalculated  the  percentage  of 
acreage  treated  with  dinocap  based  on 
revised  agricultural  census  data  and 
data  usage  provided  by  the  registraat; 
tno  fecalcaiatMNi  lowered  tlio  Agency  s 
estimate  of  the  number  of  applicators 
exposed  to  dinocap  (Ref.  18)  to  11.650 
before  adjustments  were  made  for  the 
reduced  usage  noted  by  Rohm  and  Hass 
in  their  comments.  A  five-fold  reduction 
in  the  number  of  appUcators  based  on 


reduced  usage  gives  an  estimate  of  2,330 
applicators.  Assuming,  as  was  done  in 
ftviiminary  Determination,  that  5 
percent  of  dinocap  applicators  are 
woiimi.  the  number  of  women 
appUcators  that  might  be  at  risk  is  now 
estimated  to  be  117. 

nL  Conunents  of  the  Sdentifk  Advisory 
Panel  Secretary  of  Agriculture  and 
Rohm  and  Haas 

As  required  ander  sections  6  and  25  of 
PIFRA.  the  Agency  provided  its 
Preliminary  Determination  to  the 
Scientific  Advisory  Panel  (SAI^  mui  the 
Secretary  of  Agriculture  for  their 
comments.  Unit  III  cdso  includes  general 
comments  from  Rohm  and  Haas.  Most  of 
the  comments  submitted  by  the  SAP  and 
Rohm  and  Haas  were  addressed  in  Unit 
H.  Risk  and  Benefit  Assessment 

A.  Comments  of  the  Scientific  Advisory 
Panel 

Comments  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
Scioibfic  Advisory  Panel 

A  Set  of  Scientific  Issues  Bdng 
Considered  by  the  Agency  in 
Connection  with  the  Special  Review  of 
Dinocap. 

The  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  has  completed 
review  of  the  data  bese  supporting  the 
Eaviroomeatal  Protection  Agency's 
^A>  prehiBinary  decision  to  cascel 
most  of  the  tegistntiona  of  dinocap 
unless  certain  modifications  to  the  terms 
and  conditions  of  registration  are  made 
by  the  registrants.  The  review  was 
conducted  in  an  open  meeting  heh)  in 
Ariington,  Virginia,  on  November  20^ 
1986.  Ail  Panel  members,  except  Dr. 
Harold  L  Bergman  and  Dr.  John  ].  Lech, 
were  present  for  the  review.  In  addition.. 
Dr.  Bernard  Schwetz,  Chief  of  the 
Systemic  Toxicology  Branch  of  the 
Toxicology  Research  and  Testing 
Program,  National  Institute  ot 
Eavironmental  Health  Sciences,  served 
as  an  ad  hoc  member  of  the  Panel. 

Public  notice  of  the  meeting  was 
pubUshed  in  the  Federal  Regislar  on  ■ 
Friday.  October  24, 1966. 

Oral  statements  were  received  frran 
staff  of  EPA  and  from  Dr.  David  R. 
Streelman  of  Rohm  and  Haas  Company. 

In  consideration  of  aH  matters  brought 
out  during  the  meeting  and  careful 
review  of  all  documents  presented  by 
the  Agency,  the  Panel  unanimously 
submits  the  following  report. 
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Report  ofPaael  Recommendations 

Dinocap 

The  Agency  requested  the  Panel  to 
focus  its  attention  upon  a  set  of 
scientific  issues  relating  to  the  Special 
Review  of  dinocap.  Th^  follows  a  list 
of  the  issues  and  the  Panel's  response  to 
each  issue: 

1.  The  weight-of-evidence  supports 
the  conclusion  that  dinocap  is  a 
developmental  toxicant 

Panel  Response:  The  Panel  agrees  that 
the  weight-of-evidence  supports  the 
conclusion  that  dinocap  is  a 
developmental  toxicant  in  laboratory 
animals,  specifically  in  rabbits,  by  the 
oral  route. 

2.  The  dermal  exposure  to  dinocap 
can  be  estimated  using  available  data. 

PaaeJ  Response:  The  Panel  is 
disappointed  with  the  apparent  quality 
of  the  data  relating  to  human  exposure 
to  dinocap.  The  Panel  is  not  convinced 
that  the  50  percent  exposure  level  is 
appropriate  for  workers  wearing 
protective  clothing.  The  data  appear  to 
show  that  the  applicator  is  at  greatest 
risk.  More  attention  to  the  applicator's 
use  of  protective  clotliing  and/or 
restriction  to  certified  appUcators  may 
be  required, 

Regarding  the  exposure  assessment, 
the  Panel  beUeves  that  the  plasma/ 
urinary/ tissue  levels  of  metabolites 
shouM  be  used  as  an  index  of  human 
exposure,  rather  than  concentration  on 
skin  surface. 

3.  That  margins  of  safety  were 
appropriately  estimated  using  available 
developmeaiaJ  toxicity  data,  dermal 
absorption  estim(Ues  aad  applicator 
exposate. 

Panel  Response:  The  Panel  is  not 
certain  that  the  human  exposure 
estimates  are  suitable,  llie  denaal 
teratology  studies  may  not  permit  the 
detenaination  of  a  maigin  of  safety.  The 
smaU  group  sizes,  the  lack  of  estimation 
of  dose,  and  limitation  of  teratology 
studies  to  one  species,  limit  the  certainty 
of  the  calculated  maii^n  of  safety.  These 
data  are  inconclusive,  in  the  Panel's 
opinion,  and  this  situation  prevents  the 
use  of  these  data  to  establish  a 
confident  no-observed  effects  level  and 
maigio  of  sa£ety. 

There  are  several  possibiUties  for 
improving  the  data  set:  obtain  teratology 
studies  in  another  species,  first  by  the 
oral  route. 

Alternatively  or  additionally,  do 
dermal  teratolo^  studies  when 
absorbed  dose  has  reached  a  steady 
state,  so  that  dose  can  be  determined 
accurately  or.  where  appropriate,  use 
urinary  metaboUtes  to  quantify  the  dose 
that  gets  metabolized.  Parallel  human 


dosimetiy  vs.  urinary  metabolites  could 
be  conducted. 

It  should  be  noted  that  the  Panel  is 
concerned  that  the  dermal  absorption 
estimates  in  hunons  reflect  only  ^ 
concentration  of  dinocap  at  the  skin 
surface  and  not  the  dose  delivered  to 
potential  target  tissues.  As  noted 
previously,  ine  Pmel  wishes  to  express 
the  need  to  determine  haman  exposure 
on  the  basis  of  metabolite  levels  is 
plasma/ urine/tissae,  etc 
For  die  Chairman: 

Certified  as  an  aocorate  report  of 
Findingr  Stephoi  L  Johnson,  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Pan^,  Date:  November  25, 1966. 

The  Agency's  response  to  the  issues 
raised  by  the  I^nel  are  foimd  in  Unit  D 
of  this  docianent  In  brief,  the  Panel 
expressed  concern  about  the  confidence 
level  in  margins  of  safety  calculated 
from  the  raU>it  dermal  teratology  study. 
The  PaneHs  focus  of  concern  appears  to 
be  lade  of  supporting  urinary,  plasma 
and  tissue  data  to  deiire  an  internal 
absorbed  dose,  fai  tfie  PreUminaTy 
Determination,  the  Agency  did  estimate 
internal  dose  by  otili^ng  rabbit  and 
monkey  phannaookinetic  studies. 
However,  subseqaent  to  the  issuance  of 
the  Preliminary  Determination,  the 
Agency  discovered  that  the  rabbit  data 
was  not  conducted  on  the 
developmentally  toxic  component  of 
dinocap  and  that  the  monkey  study  was 
invalid.  The  Agency  is  no  longer  using 
these  studies  and  has  calculated 
margins  of  safety  in  the  Final 
Determination  by  dividing  the  N(%L 
determined  from  the  rabbit  dermal 
teratology  study  (50  mg/kg/day)  by  the 
estimated  applicator  exposure 
expressed  in  mg/kg/day.  The  Agency 
believes  that  the  50  mg/kg/day  NOEL  is 
stiU  appropriate  notwithstanding  the 
concerns  raised  by  the  Panel. 

B.  Commatts  of  the  Secretary  of 
Agriculture 

The  comments  of  the  Secretaiy  of 
Agriculture  to  the  PreUminary 
Determination  and  draft  Notice  of  Intent 
to  Cancel  are  printed  in  full  below: 

Deceml>ef  17, 1988 

Mr.  Douglas  CampC 

Director,  Office  of  Pesticide  Program*  (TS- 
766C).  U.S.  Environaientai  Protectioa 
Ageacy,  Washington.  DC  30400. 

Elear  Mr.  Campt:  This  is  in  response  to  your 
letter  of  Novenber  7  fbrw«rding  «  draft 
notice  of  intent  to  cancel  registratians  of  the 
pesticide  diemical  dinocap  unless  tlis 
registrant  makes  certain  modiBcadons  to  the 
registration. 

The  DepsilBtent  does  not  have  any  basic 
objection  to  the  proposed  actioR,  however  we 
question  tlie  practicatity  of  reqidiing  endoaed 
cab  tractors  in  eastern  orchards.  Furtiier, 


there  may  be  technical  problems  associated 
with  certain  {bnuuiatkina  as  it  relates  to 
water  soluble  packaging. 

Sincerely, 
Charles  L  Smitk. 

Coordiaator.  Peatiddet  &  Pesticide 
AasessmetU. 

In  response  to  the  comment  on 
enclosed  cabs,  the  Agency  contacted  Dr. 
Kenneth  I-fickey,  Plant  Pathologist  at 
the  Pennsylvania  University  Fndt 
Researd)  Laboratoiy  for  further 
information  (Refs.  8  and  9).  Dr.  Hickey 
indicated  that  other  than  the  expense  of 
converting  current  equipment  or 
purchasing  enclosed  cab  tractors,  the 
system  is  practical  and  desirable;  he 
noted  that  some  gioweis  already  use 
enclosed  cab  tractors. 

Generally,  expert  opinion  holds  that 
enclosed  cab  tractora  are  already  in  use, 
and  therefore  the  Agency  qonsitters 
them  as  a  practical  regulatory  option  to 
reduce  exposure  to  Hitm^np  However, 
for  those  smaller  scale  growers  «^  do 
not  already  have  endosied  cab  tractors. 
purchasing  one  could  be  a  mafor 
expense.  It  is  not  known  how  many 
eastern  growers  already  have  closed 
cab  tractors;  however,  the  Agency 
believes  that  for  those  growers  who 
have  pickup  trada  which  could  be  fitted 
to  puU  airblast  sprayers  the  costs  would 
not  represent  a  major  expense. 

In  addition  to  the  corament  by  the 
Secretary  on  water  solaUe  padcaging. 
Rohm  and  Haas  submitted  data  showing 
that  water  soluble  packaging  is  not 
practical  for  the  Dikai©  fbrinulation  of 
dinocap,  since  the  mancozeb  component 
embritdes  the  packaging  material.  This 
embrittlement  and  the  subsequent 
rupturing  of  containers  of  Dikai©  which 
could  be  expected  to  occur,  %vodd 
occasionaUy  result  in  very  high 
exposures  to  dinocap  from  acddents 
and  from  dean-up  operations.  The 
Agency  accepts  tiiis  commoit  and  will 
withdraw  its  proposal  to  require  water 
soluble  packaging  for  the  Dfliait^ 
formulation. 

IV.  Hnal  Detanainatiaa 

In  the  Preliminary  Determinatioa  the 
Agency  proposed  several  moctifications 
to  the  terms  and  conditions  of 
registration  of  dinocap  products.  The 
Agency's  proposals  wrere  based  on  its 
determination  diat  the  ases  of  dinocap 
as  currendy  registered  posed 
unreasonable  adverse  effects  to 
applicators  and  mixer/loaders  and  the 
changes  ia  tbe  terms  and  oomMtions  of 
registration  vren  necessary  to  ensure 
that  the  benefits  of  use  outwe^ed  the 
risks  of  use. 

The  requirements  specified  in  the 
PreUminary  Oetennination  were  Usted  in 
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Unit  1  of  this  document  and  are 
discussed  in  detail  in  the  Technical 
Support  Document  Based  on  an 
evaluation  of  the  comments  received  in 
response  to  the  Preliminary 
Determination  as  well  as  additional 
information  received  subsequent  to  its 
issuance,  the  Agency  has  determined 
that  the  uses  of  dinocap  continue  to 
pose  unreasonable  risks  to  human 
health.  Therefore,  in  order  for  the 
benefits  of  use  to  outweigh  the  risks  of 
use,  and  to  avoid  cancellation, 
registrations  of  dinocap  products  must 
be  modified  to  meet  the  terms  and 
conditions  specified  in  Unit  IV.  A.  and 
B.  of  this  document 

A.  Product  Label  Requirements 

Based  on  margins  of  safety  calculated 
in  the  Pinal  Determination,  several  uses 
of  dinocap  will  require  no  label  changes 
except  the  change  specified  in  Unit  IV. 
A.I.  below.  Those  uses  that  do  not 
require  any  label  changes  except  the 
change  specified  in  Unit  IV.A.1.  include: 

(1)  Liquid  and  wettable  powder 
formulations  used  on  peaches/apricots, 
and  field  roses. 

(2)  Liquid  formulations  used  on  pears, 
apples,  and  in  greenhouses. 

(3)  All  home  and  garden  uses. 

1.  All  products  must  bear  a 
developmental  toxicity  warning 
statement  as  follows: 

Use  of  this  product  may  be  hazardous 
to  your  health.  This  product  has  been 
determined  to  cause  birth  defects  in 
laboratory  animals. 

2.  All  liquid  formulation  products  that 
bear  uses  for  pears  must  limit  the 
maximum  application  rate  to  0.47  lbs./ 
acre. 

3.  All  wettable  powder  formulation 
products  that  bear  uses  for  apples  must 
bear  the  foUowing  label  statement  for 
use  on  apples: 

During  the  mixing  and  loading  of 
concentrated  dinocap,  wear  a  protective 
suit  of  one  or  two  pieces  that  covers  all 
parts  of  the  body  except  the  head, 
hands,  and  feet.  Wear  chemical- 
resistant  gloves,  chemical-resistant 
apron,  and  chemical-resistant  shoes, 
shoe  coverings,  or  boots.  Wear  goggles 
or  a  face  shield.  A  hood  or  hat  may  also 
be  worn. 

Whenever  possible  it  is  recommended 
that  application  be  made  from  a  vehicle 
with  a  completely  enclosed  cab.  All 
vents  and  windows  of  the  cab  should 
remain  closed  during  application.  During 
application  bom  a  vehicle  with  a 
completely  enclosed  cab,  wear  a  long- 
sleeve  shirt  and  long  pants.  A  clean  set 
of  protective  clothing  and  equipment  as 
defined  here  must  be  available  in  case 
you  must  exit  the  cab  in  treated  areas 
for  repairs  or  other  reasons.  Always 
wear  protective  gloves  upon  exiting  the 
cab.  Remove  protective  clothing  and 


equipment  before  reentering  the  caSXo 
prevent  cab  contamination. 

If  application  from  a  vehicle  with  a 
completely  enclosed  cab  is  not  possible 
and  during  repair  and  cleanup  of 
equipment  or  reentry  into  treated  areas 
prior  to  drying  of  the  spray,  wear  a 
protective  suit  of  one  or  two  pieces  that 
covers  all  parts  of  the  body  except  the 
hands,  feet  and  head.  Wear  chemical- 
resistant  gloves  and  chemical-resistant 
shoes,  shoe  coverings  or  l>oots.  A  hood 
or  hat  may  also  be  worn.  During  airblast 
or  mist  blower  application  a  protective 
hood  or  wide  brim  hat  must  be  worn. 

Warning:  Wearing  the  protective  suit 
for  the  prolonged  periods  required  for 
application  may  produce  heat  stress  at 
temperatures  above  85  *F  on  a  cloudy 
day  or  80  *F  on  a  sunny  day.  Application 
of  this  product  must  be  conducted  bom 
enclosed  cab  vehicles  when  the 
temperature  exceeds  85  *F  (80  *F  on 
sunny  days)  or  delayed  imtil  the 
temperature  drops.  After  appUcation  of 
the  pesticide  is  completed,  remove  all 
clothes  and  shoes.  Shower  using  soap 
and  water.  Redress  only  in  clean 
clothes.  Do  not  use  contaminated 
clothing.  Wash  non-disposable 
protective  clothing  and  protective 
equipment  with  soap  or  detergent  and 
water  after  each  use.  Personal  and  non- 
disposable  protective  clothing  worn 
during  use  must  be  laundered  separately 
from  household  articles.  Clothing  or 
protective  equipment  heavily 
contaminated  or  drenched  with  dinocap 
must  be  destroyed  according  te  state  or 
local  regulations.  Heavily  contaminated 
or  drendied  clothing  cannot  be 
adequately  decontaminated. 

4.  All  liquid  and  wettable  powder 
formulations  that  bear  uses  for  grapes 
and  field  cucurbits  and  all  wettable 
powder  formulations  that  bear  uses  for 
pears  must  bear  the  following  label 
statement  for  use  on  these  commodities: 

During  the  mixing  and  loading  of 
concentrated  dinocap,  wear  the 
following  protective  clothing  and 
equipment:  Wear  a  protective  suit  of  one 
or  two  pieces  that  covers  all  parts  of  the 
body  except  the  head,  hands,  and  feet 
Wear  chemical-resistant  gloves, 
chemical-resistant  apron,  and  chemical- 
resistant  shoes,  shoe  coverings,  or  boots. 
Wear  goggles  or  a  face  shield.  A  hood  or 
hat  may  also  be  worn. 

This  product  must  be  appUed  from  a 
vehicle  with  an  enclosed  cab.  All  vents 
and  windows  of  the  cab  should  remain 
closed  during  the  appUcation.  During 
application,  wear  a  long-sleeve  shirt  and 
long  pants.  A  clean  set  of  protective 
clothing  and  equipment  as  defined 
below  must  be  available  in  case  you 
must  exit  the  cab  in  treated  areas  for 
repairs  or  other  reasons.  Always  wear 
protective  gloves  upon  exiting  the  cab. 
Remove  protective  equipment  before 


reentering  the  cab  to  prevent  cab 
contamination. 

Wear  the  following  protective  clothing 
during  equipment  repair,  equipment 
cleaning,  and  during  reentry  to  treated 
areas  before  spray  has  dried:  A 
protective  suit  of  one  or  two  pieces  that 
covers  cdl  parts  of  the  body  except  the 
hands,  feet  and  head,  chemical- 
resistant  gloves  and  chemical-resistant 
shoes,  shoe  coverings  or  boots.  A  hood 
or  hat  may  also  be  worn. 

After  application  of  the  pesticide  is 
completed,  remove  all  clothes  and 
shoes.  Shower  using  soap  and  water. 
Redress  only  in  clean  clothes.  Do  not 
use  contaminated  clothing.  Wash  non- 
disposable  protective  clothing  and 
protective  equipment  with  soap  or 
detergent  and  water  after  each  use. 
Personal  and  non-disposable  protective 
clothing  worn  during  use  must  be 
laundered  separately  from  household 
articles.  Clothing  or  protective 
equipment  heavily  contaminated  or 
drenched  with  dinocap  must  be 
destroyed  according  to  state  or  local 
regulations.  Heavily  contaminated  or 
drenched  clothing  cannot  be  adequately 
decontaminated. 

B.  Basis  for  Modification  to  Terms  and 
Conditions  of  Registration 

1.  Developmental  toxicity  warning 
statement  on  all  labels.  The  Agency 
believes  this  statement  is  necessary  for 
all  products  to  ensure  that  applicators 
and  mixer/loaders  as  well  as  home  and 
garden  users  are  aware  that  this  product 
is  a  developmental  toxicant  in  test 
animals  and  that  users  will  therefore  be 
more  likely  to  follow  use  directions 
carefully  and  wear  required  protective 
clothing.  Imposition  of  this  label 
requirement  will  not  increase  costs  to 
growers  and  therefore  will  not  diminish 
the  benefits  of  use  of  this  chemical. 

2.  Reduced  label  rate  for  pears.  Based 
on  information  submitteid  by  the 
registrant  that  0.47  lbs./acre  is  the 
maximum  rate  used  in  actual  practice 
the  Agency  is  requiring  that  label  rates 
reflect  this  lower  use  rate.  Without  a 
reduction  in  the  label  rate,  applicators 
would  have  to  wear  the  same  protective 
clothing  required  for  wettable  powder 
formulations  used  on  apples  in  order  to 
achieve  an  acceptable  margin  of  safety. 
Imposition  of  the  reduced  application 
rate  will  not  impact  on  growers  and 
consequently  will  not  diminish  the 
benefits  of  use  of  this  chemical. 

3.  Protective  clothing  requirement  for 
wettable  powder  formulations  for  use  on 
apples.  In  order  to  achieve  acceptable 
margins  of  safety,  the  Agency  is 
requiring  that  applicators  and  mixer/ 
loaders  wear  the  specified  protective 
clothing  and  apply  dinocap  from  an 
enclosed  cab  when  weather  conditions 
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make  it  impiecUcal  to  weer  aH  the 
required  clothing.  Acquiring  the 
protective  clothhig  required  by  this 
Notice  should  result  in  only  minor  costs 
to  growers  since  the  additional 
protective  clothing  is  already  required 
for  mixer/loaden  and  most  growers 
perform  both  Dixing/loading  and 
application.  Theiefoie.  the  minimal  cost 
increases  that  may  be  incurred  for 
protective  dotfaing  does  not  appreciably 
alter  the  benefits  of  use  of  wettable 
powder  formulations  of  dinocap  on 
apples. 

4.  Protective  clothing  and  enclosed 
cab  requirement  for  h'quid  and  wettable 
powder  formulations  for  grapes  and 
field  cucurbits  and  all  wettable  powder 
formulations  for  pears.  In  order  to 
adiieve  acceptable  sMigina  of  safety, 
the  Agency  is  lequiriag  that  applicators 
and  mixer/loaders  wear  the  specified 
protective  clothing  and  apply  dinocap 
bom  an  enclosed  cab.  Some  growers 
already  have  tractors  with  mdosed 
cabs.  For  those  growers  who  do  not 
have  such  tracturs,  a  pickup  truck, 
available  in  most  farm  operations,  can 
be  used  to  pull  spray  equ^nnent  in  many 
application  situations.  Some  small  scale 
growers  might  face  an  expense  of 
several  thousand  dollars  in  purchasing  a 
tractor  with  an  endoeed  cab  or  a  j^ck 
up  truck,  or  retrofitting  a  tractor  widi  an 
enclosed  cab.  The  Agmcy  believes  the 
additianal  costs  of  acqeving  enclosed 
cab  equipeient.  nrinimal  in  most  cases, 
will  not  aipiificantty  dimimsh  the 
benefits  of  dinocap  for  these  uses. 

5.  Summary.  The  Agency  has 
concluded  diat  if  the  modifications  to 
the  terms  and  conditions  of  registration 
of  dinocap  products  as  specified  in  this 
Notice  ate  made,  the  benefits  of  use 
outvreigh  the  risks  of  continued  use.  Tbe 
Agency  is  not  imposing  the  restricted 
use  daasificatkin.  nor  is  it  requiring  the 
use  of  closed  mixing  systems,  both 
measmes  proposed  in  the  Preliminary 
Determination,  because  if  the 
modifications  to  the  terns  and 
conditions  ol  registration  of  dinocap  as 
specified  in  this  Notice  are  made,  the 
benefits  of  use  outweigh  die  risia  of 
continued  ose.  and  sndi  further 


measeres  are  enneoessery. 

C.  Exiatiag  Stocks  I^mvisions 

Pursuant  to  FIFRA  section  e(aKl],  "Ae 
Administrator  nay  permit  the  omtinued 
sale  and  use  of  exiting  stocks  of  a 
pestidde  whose  registratiai  [is 
cancelled  pursuant  to  this  Notice]  to 
such  extent  under  such  conditions,  and 
for  such  uses  as  he  may  specify,  if  he 
determines  that  such  sale  or  use  is  not 
inconsistent  with  the  purposes  of 
[FIFRA]  and  «vill  not  have  unreasonable 
adverse  effects  on  the  environment."  For 
purposes  of  this  Notice,  "existing 
stocks"  we  defined  as  any  quantity  of 
dinocap  products  subject  to  this  Notice 


that  has  been  formulated,  packaged  and 
labeled  for  use  and  is  being  held  for 
shqmient  or  release  or  has  been  shipped 
and  released  into  commerce  prior  to  the 
date  by  which  the  registration  of  the 
product  is  cancelled  pursuant  to  this 
Notice. 

The  Agency  has  determined  that  for 
cancelled  dinocap  products,  Le.,  those 
products  for  which  the  registrant  did  not 
make  the  label  dianges  required  by  this 
Notice,  no  farther  stepment  distribution, 
or  sale  of  existing  stocks  will  be 
pennitted  after  6  months  from  the 
publication  date  of  this  Notice  unless 
such  products  sre  stickered  with  the 
labe&ig  required  by  this  Notice. 
Registrants  nay  petition  the  Agency  to 
allow  the  sale  aiui  distribution  of 
unstickered  existing  stocks.  Such  a 
petition  should  be  accompanied  by  risk 
and  benefit  data  which  the  re^strant 
beUeves  would  allow  the  Agency  to 
determine  that  the  benefits  of  use 
exceed  the  risk  for  the  duration  of  use  of 
sudi  stocks.  The  Agency  is  allowing  6 
months  from  the  date  of  dus  Notice 
before  requiring  cancelled  products  to 
be  stickeied  in  order  to  have  an 
enforcement  poHcy  consistent  with  the 
provisions  provided  for  products  for 
which  the  registrant  is  making  the  label 
changes  required  by  this  Notice.  In  the 
event  that  aU  dinocap  products  subject 
to  this  Notice  are  cancelled  pursuant  to 
this  Notice,  the  Agency  will  not  allow 
the  sale  and  (fatribution  of  any  existing 
stocks  <rf  these  cancelled  products  bom 
the  date  of  canoellatian  unless  such 
prodeds  are  stidcered  with  die  label 
provisions  required  by  this  Notice. 

Dinocap  products  for  wfaidi 
registrants  an  making  the  label  changes 
required  by  this  Notice  may  not  be 
released  for  shipment  distributed  or 
sold  by  a  registrant  6  months  from  the 
publication  date  ot  this  Notice  unless 
such  product  bears  an  amended  labeL 
Such  dinocap  products  may  not  be 
distributed  or  sold  by  anyone  else  0 
months  after  the  publicatioo  date  of  this 
Notice  unless  sodi  product  bears  the 
amended  label  or  is  stickered  with  the 
amended  label. 

V.Proosdasal  Matters 

This  Notice  announces  the  Agency's 
determination  to  cancel  all  legistratioas 
of  products  containing  dinocap  and 
deny  registration  to  all  aM>lications  to 
register  prodncls  containing  dinocap 
unless  certain  modifications  are  made  to 
the  tenns  and  conditions  of  registration. 
This  Unit  explains  how  registrants  may 
apply  to  amend  their  registrations  for 
dinocap  prodncts  to  comply  with  the 
terms  and  conations  discinsed  in  Unit 
rV.A.  of  4n8  document  Under  sections 
6(b)(1)  and  3(c)(e)  of  FIFRA,  applicants, 
registrants,  and  certain  other  adversely 
afiected  parties  may  request  a  hecuing 
on  the  cancellation  and  denial  actions 


that  this  Notice  initiates.  Unless  a 
hearing  is  properiy  requested  with 
regard  to  a  paaticidar  registration  or 
application,  the  registration  will  be 
cancelled  or  the  application  denied,  lliis 
unit  of  the  Notice  explains  how  such 
persons  may  request  a  hearing  in 
accordance  with  the  procedures 
specified  in  this  Notice  and  the 
consequences  of  requesting  or  failing  to 
request  a  hearing. 

1.  Procedure  for  amending  the  terms 
and  conditions  of  registration  to  avoid 
cancellation  or  denial  of  appUcation. 
Registrants  affected  by  the  cancellation 
actions  set  forth  in  this  Notice  may 
avoid  cancellation  by  filing  an 
application  for  an  amended  legistratioo 
which  contains  the  label  modifications 
detailed  in  Unit  IV.C  of  this  Notice.  This 
application  must  be  filed  within  30  days 
of  receipt  of  this  Notice  or  within  30 
days  bom  the  publication  of  this  Notice, 
whichever  occurs  later.  AppUcants  for  a 
registration  subject  to  this  Notice  must 
file  an  amended  registration  application 
within  the  applicable  30-day  period  to 
avoid  denial  of  dieir  pending 
application.  Applications  must  be 
submitted  to:  Dennis  Edwards,  Product 
Manager  12.  Registration  Division  (TS- 
767C).  Office  of  Pesticide  lYograms, 
Environmental  Protection  Agency.  401 M 
St  SW,  Washington.  DC  204aa  (703- 
557-2386). 

2.  Procedure  for  requesting  a  bearing. 
To  contest  the  regulatory  actions 
initiated  by  this  Notice,  registrants,  and 
any  applicant  whose  applicatioas  for 
registration  has  been  denied,  may 
request  a  Konrfng  within  30  days  of 
receipt  of  diis  Notice,  or  vrithin  30  days 
from  the  publication  of  this  Notice  in  the 
Federal  Kegistac,  ediidiever  occura  later. 
Any  other  persons  adversely  affected  by 
the  cancellation  action  desoibed  in  this 
Notice,  or  any  interested  person  with 
the  concurrence  of  an  applicant  whose 
application  for  registration  has  been 
denied,  may  request  a  hearing  widiin  30 
days  of  pubUcatioa  of  ttiis  Notice  in 
Federal  Register.  All  registrants, 
applicants,  and  other  adversely  affected 
persons  who  request  a  hearing  must  file 
the  request  in  accordance  writh  tiie 
procedures  established  by  FIFRA  and 
the  Agency's  Rules  of  Practice 
Governing  Hearings  (40  CFR  Part  164). 
These  procedures  require  that  all 
requests  must  identi^  the  specific 
registration(s)  by  Registration 
Number(s)  axui  the  qtedCc  use(s)  for 
which  a  hearing  is  requested,  aiid  must 
be  received  by  the  Hearing  Clerk  within 
the  applicable  30-day  period.  Failure  to 
comply  with  these  requirements  will 
result  in  denial  of  the  reqoesl  for  a 
hearing.  Requests  for  s  hearing  should 
also  be  aooooqianied  by  objections  that 
are  specific  for  each  use  of  tiie  pesticide 
product  for  which  a  hearing  is 
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requested.  Requests  for  a  hearing  must 
be  submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington.  DC  204ea 

a.  Conaequencea  of  filing  a  timely  and 
effective  hearing  request  If  a  hearing  on 
any  action  initiated  by  this  Notice  is 
requested  in  a  timely  and  effective 
manner,  the  hearing  will  be  governed  by 

the  Agency's  Rules  of  Practice  for     

Hearings  under  FIFRA  section  6  (40  CFR 
Part  164).  In  the  event  of  a  hearing,  each 
cancellation  action  concerning  the 
specific  uses  or  uses  of  the  specific 
registered  product  which  is  the  subject 
of  the  hearing  will  not  become  elective 
except  pursuant  to  an  order  of  the 
Administrator  at  the  conclusion  of  the 
hearing.  Similariy.  in  the  event  of  a 
hearing,  each  denial  of  registration 
which  is  a  subject  of  the  hearing  will  not 
become  effective  prior  to  the  final  order 
of  the  Administrator  at  the  conclusion  of 
the  hearing.  The  hearing  will  be  limited 
to  the  specific  registrations  or 
appUcations  for  which  the  hearing  is 
requested. 

b.  Consequences  of  failure  to  file  in  a 
timely  and  effective  manner.  If  a  hearing 
concerning  the  cancellation  or  denial  of 
registration  of  a  specific  dinocap 
pesticide  product  subject  to  tiiis  Notice 
is  not  requested  by  the  end  of  the 
applicable  30  day  period,  registivtion  of 
that  product  will  be  cancelleid,  or  the 
denial  will  be  effective. 

3.  Separation  of  Functions.  The 
Agency's  rules  of  practice  forbid  anyone 
who  may  take  part  in  deciding  this  case, 
at  any  stage  of  the  proceeding  from 
discussing  the  merits  of  the  proceeding 
ex  parte  with  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  any 
investigative  or  expert  capacity,  or  with 
any  of  their  representatives  (40  CFR 
164.7).  Accordingly,  the  following 
Agency  offices,  and  the  staffs  thereof, 
are  designated  as  the  judicial  staff  of  the 
Agency  in  any  administrative  hearing  on 
this  Notice  of  Intent  to  Cancel:  The 
Office  of  the  Administrative  Law  Judge, 
the  Office  of  the  Judicial  Officer,  the 
Deputy  Administrator  and  the  members 
of  the  staff  in  the  immediate  office  of  the 
Deputy  Administrator,  the 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  office  of  the 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  may 
have  any  ex  parte  communication  %vitb 
the  trial  staff  or  any  other  interested 
person  not  employed  by  EPA.  on  the 
merits  of  any  of  the  applicable 
regulations. 

VLPabHc  Docket 

Pursuant  to  40  CFR  154.15.  EPA  has 
established  a  public  docket  for  the 
Dinocap  Special  Review.  The  public 


docket  includes  (1)  this  Notice;  (2)  any 
other  notices  pertinent  to  the  Dinocap 
Special  Review;  (3)  non-CBI  documents 
and  copies  of  written  comments  or  other 
materials  submitted  to  EPA  in  response 
to  this  Notice,  and  any  other  Notice 
regarding  dinocap  submitted  at  any  time 
during  the  Special  Review  process:  (4) 
memoranda  describing  each  meeting 
held  during  the  Special  Review  process 
between  EPA  personnel  and  any  person 
outside  government  pertaining  to  the  use 
of  dinocap;  and  (5)  a  current  index  of 
materials  in  the  dinocap  public  docket 
The  docket  is  available  for  public 
inspection  from  8  a jn.  to  4  pjn..  Monday 
through  Friday,  excluding  legal  holidays, 
in:  Room  236,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 

Vn.  Ref atences 

The  references  used  in  this  Notice  are 
hsted  below: 

(1)  CoflUow,  RJ)..  and  W.W.  Kane.  (19645). 
Teratology  study  with  Karathane*  in  RabbiU. 
Rohm  and  Haas  Protocol  83P-302,  Report  No. 
83R-113,  March  aa  1984. 

(2)  Cosaow.  R.D..  and  W.W.  Kane.  (1984a). 
Teratology  study  with  Karathane*  in  Rabbits 
(amendment).  Rohm  and  Haas  Protocol  83P- 
Oeo.  Report  No.  83R-022.  December  7, 1984. 

(3)  Costlow,  R.O..  and  M.F.  Lutz.  (igeSa). 
Range  Finding  Oermal  Study  with  Karathane* 
Formulation  in  RabbiU.  Rohm  and  Haas  Na 
Report  84R-248,  draft  dated  February  25, 
1985. 

(4)  Coatlow,  RJ)..  and  MJ^.  Utz.  (igesb). 
Dermal  Teratology  Shidy  with  Karathane* 
Technical  in  Rabbits.  Rohm  and  Haas 
Protocol  84P-478,  Report  8«t-l6,  draft  dated 
February  2S,  1986. 

(5)  Davies,  ).£..  el  al.  (1982).  Reduction  of 
Pesticide  Exposure  with  Protective  Clothing 
for  Applicators  and  Mixers,  journal  of 
Occupational  Medicine  24(6):  464-8. 

(6)  DiDonato,  L).,  and  S.L  Lcnn«acra.  (1985). 
Karatliane*  Pharmacokinetic  Study  in  Female 
Rabbits.  Rohm  and  Haas  Protocol  No.  84P- 
S63.  Report  No.  85R-002.  draft  dated  February 
25.1985. 

(7)  Cray.  LE..  et  al.  (1986).  Prenatal 
Exposure  to  the  Fungicide  Dinocap  Causes 
Behavioral  Torticollis,  Ballooning,  and  Cleft 
Palate  in  Mice.  But  Not  Rats  or  Hamsters. 
Teratogenesis,  Carcinogenesis,  and 
Mutagenesis  6:33-43. 

(8)  Hickey,  KJ).  (1986a).  Fruit  Research 
Lab..  Pennsylvania  State  Univereity. 
Biglerville.  PA.  Personal  Communication  to 
EJ4.  Pelletier.  USEPA.  Washington.  DC  May 
14,1986. 

(9)  Hickey.  K.D.  (1986b).  Fruit  Research 
Lab.,  Pennsylvania  State  University, 
Biglerville.  PA  Personal  communication  to 
JX.  Andersen.  USEPA  Washington.  DC  July 
1,1986. 

(10)  Honeycutt  R.C  (1965).  Field  Worker 
Exposure:  The  Usefulness  of  Estimates  Based 
on  Generic  Data  in  Dermal  Exposure  Related 
to  Pesticide  Use.  American  Chemical  Society 
Symposium  Series  273,  pp.  360-75. 

(11)  Kurtz,  DJi^  and  ViM.  Bode.  (1965). 
Application  Exposure  to  the  Home  Gardener 
in  Dermal  Exposure  Related  to  Pesticide  Use. 


American  Chemical  Society  Symposium 
Series  273.  pp.  134-161. 

(12)  Maddy.  K.T.  and  HJL  Fong.  (1983). 
Monitoring  Worker  Exposure  to  Dinoseb. 
Cahfomia  Department  of  Food  and 
Agriculture  Report  HS-1079,  April  28, 1963. 

(13)  Nigg.  H  (1986).  Dicofol  Exposure  to 
Florida  Qtrus  AppUcators:  Effects  of 
Protective  Clothing.  Archives  of 
Environmental  Contamination  and 
Toxicology  15:121-134. 

(14)  Nigg.  H..  et  al.  (1967).  Pesticide 
Exposure  to  Florida  Greenhouse  Applicators. 
Draft  Report  under  EPA  Grant  CR-610743, 
April  1987. 

(15)  Ofhitt  CJC  (1985).  Review  of  Reentry 
Data  (on  Dinocap).  Memorandum  to  Jay 
Ellenberger,  Product  Manager,  Inaecticide- 
Rodenticide  Branch.  RO,  OPP,  USEPA 
Washington.  DC  April  15. 1965. 

(16)  Opinion  Research  Corporation  (O.R.C.) 
(1985).  An  Evaluation  of  Monsanto's  Grower 
Meetings  Final  Report  June  1965. 

(17)  Pelletier.  2M.  (1964).  Report  on  Use 
Practice  Data  Relative  to  Daily  Exposure  to 
Dinocap.  Memorandum  to  David  Severn. 
Exposure  Assessment  Branch,  HED,  OPP, 
USEPA.  Washington.  DC  May  4. 1964. 

(18)  Pelletier.  EJ4.  (1968).  Numbere  of 
Application  Workers  Estimated  to  Be 
Exposed  to  Dinocap  Usage.  Memorandum  to 
Paul  Parsons.  Special  Review  Branch.  RD, 
OPP,  USEPA.  USEPA.  Washington,  DC. 

August  23.  igea 

(19)  Pelletier.  E.N..  ).L  Andersen,  and  ]£. 
Hogue.  (1966).  Benefits  Summary  for  the 
Dinocap  PD  2/3.  USEPA.  OPP,  BUD,  SSB. 
Washington.  DC  July  14. 1966. 

(20)  Rogers,  J.M.,  et  al.  (1966).  Teratogenic 
Effects  of  the  i^ungicide  Dinocap  in  the 
Mouse.  Teratogenesis,  Carcinogenesis,  and 
Mutagenesis  6:375-61. 

(21)  Rogers.  ).M.,  et  al.  (1967). 
Developmental  Toxicity  of  Dinocap  in  the 
Mouse  Is  Not  Due  to  Two  Isomers  of  the 
Major  Active  Ingredient.  Teratogenesis, 
Carcinogenesis,  and  Mutagenesis  7:341-6. 

(22)  Skalko.  R.G.  and  E.G.  Johnson.  (1966). 
Consensus  Workshop  on  the  Evaluation  of 
Maternal  and  Developmental  Toxicity  Work 
Group  I  Report:  End  Points  of  Maternal  and 
Developmental  Toxicity.  Teratogenesis, 
Carcinogenesis,  and  Mutagenesis  7:307-10. 

(23)  Waldron.  A.C  (1985).  Minimizing 
Exposure  Risk  for  the  Mixer/Loader, 
Applicator,  and  Field  Worker.  American 
Chemical  Society  Symposium  Series  273. 

(24)  Webster.  R.C.  and  H.I.  Maibach.  (1965). 
Karathane*:  Percutaneous  Absorption  of  14c- 
Karathane  (14c-DNHPC)  in  Rhesus  Monkeys 
following  Single  Topical  Application.  Rohm 
and  Haas  Protocol  84P-460,  Report  No.  85RC- 
49.  November  25, 1965. 

All  but  the  published  references 
concerning  this  Final  Determination  on 
dinocap  are  available  for  inspection  in 
Room  236. 1921  Jefferson  Davis 
Highway.  Arlington.  Virginia,  from  9 
a.m.  to  4  p.m.  Monday  through  Friday, 
except  legal  holidays. 

Dated:  January  25. 196a 
John  A.  Moore. 
Acting  Administrator. 
[FR  Do&  86-2656  Filed  2-3-89;  8}45  amj 
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4 

231. 
241. 


1. 

3.. 

31..- 

145.. 

147.. 


.5090 


.5597 
.5600 
.5600 

.5576 
.5576 
.5576 
.5576 
.5576 


It  CFR 

201 

271 

284.. 
381. 


410.. 


.5424 
.5075 
.5219 
.5424 

.5636 


19  CFR 

12^ 


146.. 


162.. 


.5427 
.5076 
.5076 


176.. 
207.. 


141... 
152... 
178... 
353... 


5427 

.5077.5220 

5091 

5197 

5091 


20  CFR 

204 

235 


302.- 


337- 
404.. 


5092 


.5223 
.5225 
.5226 
.5226 
.5603 


21  CFR 

178 

211 

524 

529 

556.  .»...*< 


.  5C04 


558-. 
892... 


.5227 
.5431 
.5431 
.5229 

.5229 
.5077 


310.. 
343.. 


630.. 


26  CFR 

1 


.5576 
.5576 
.5576 
.5497 


.5577 
.5577 


II 
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MCfR 


1 

5303 

5. 

5303 

nopoaM  n 

530 

.- 5303.  5500 

MCFR 

Pfopossd  W 

761 

.. 5577 

91  cm 

SOO 

5??9 

515 

5229 

32  era 

199 

560^ 

286b — ..... 
351 

5235 

5607 

PrapoMdM 

169 

5640 

33CFR 

100.._ 

„ _        _5432 

165 

5432 

173 

174._ 

5606 

scent 

1190 

5434 

36  era 

2. 

3 

14 

19...: 


21 

39  era 


5610 

.5235.  5610 
..5610.  5613 
...5610 

5640 


111. 


40  era 

52. 

60.." 
61  „ 
81. 
180.. 


.5641 


.5236.5446.5449 
.5078 
.5078 


261 ._ 
280... 
704... 


5237 

.5079.5080 
.5061 
.5451 
.5197 


52._„ 

60.. 

180.. 


257.. 

271 

503 

41  era 


-5063.  5247.  5249 
..5302 
..5502 
...5746 
...5500 
...5746 


201-1. 

201-2..™ 

201-6..... 

aoi-7.._ 

201-8..... 
201-11... 
201-16.- 
201-23... 
201-24... 
201-30... 
201-32... 
201-38... 
201-39... 
201-40™ 


.5904. 


.5904. 
.5904. 
.5904, 
.5904, 
.5904, 

rsoi. 


5905 
5905 
5006 
5904 
5005 
5905 
5904 
5905 
5905 
5905 
5905 
5905 
5905 
5905 


January  3,  1969.  It  may  be 
used  in  conjunction  with 
"P  L  U  S"  (Public  Laws  Update 
Service)  on  523-6641.  The 
text  of  laws  is  not  published 
in  the  Federal  Re^^ater  but 
may  be  ordered  in  individual 
pamphlet  form  (referred  to  as 
*'8ap  laws'!  from  the 
Superintendent  of  Documents, 
US.  Government  Printing 
Office.  Washington.  DC  20402 
(phone  202-275-3030). 


505 5516 

49  era 

192 5484,  5625 

1 95 _  5625 

218 5485 


...5516 
...  5516 
-.5618 
...5619 


392... 
393.- 


306.. 
544.. 


SO  era 


17.. 


.5095 


LIST  OF  PUBUC  LAWS 

Last  List  November  30. 1988 
The  Uat  of  Pubic  Laws  wW 
be  resumed  wtien  bills  are 
enacted  Into  pubtic  law  during 
the  irst  session  of  the  101st 
Congress,  which  convened  on 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  t>een  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  RsQliter  as  they  become  available. 

A  ctiecklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  vokimes  is  $620.00 

domestic,  $155.00  addWonal  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington.  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

700-3230  from  8:00  a.m.  to  AM  p.m.  eastern  time,  Monday— Friday 

(except  hoWays). 

TWa 


1,2(2l(as«v*d) 

3  (1967  CoMpMion  aid  Pcilt  100  and  101) 

4 


$10.00 
11.00 
14.00 


SParta: 

1-*99 , 14.00 

700-1199 15.00 

1200-ERd.  6  (6  Iteswvad) 1 1.00 


71 

0-26 

27-45 

44-51 

52 

53-209... 


„ 15.00 

. ,.„  1 1 .00 

"ZZ!!Z!!ZZ"ZZ!Z!!"!!!!!  loioo 

23.00 

18.00 

210-299 _ ™. tlM 

300-399  lliM 

400-699 17410 

700-899 22Jn 

900-999 26.00 

1000-1059 . 15.00 

1060-1119 12.00 

1120-1199 11.00 

1200-1499 17.00 

1500-1899 9.50 

1900-1939 11.00 

1940-1949 „ 21.00 

19S0-1999 18.00 

2000-M 6.50 

0  11.00 

0  Parte: 

1-199 ;.  WM 

200-€iid „ 17.00 


101 

51-199 14.00 

200-399 ..... 13.00 

400-499 13.00 

SOO-tnd „ 24.00 

11  10.00 

laParts: 

1-199 . 11.00 

200-219 10.00 

220-299 14.00 

300-499 ; 13.00 

500-599 18.00 

OtKr~CfM  >  •  ■■  ■  ■■•••••••■•■•••■•■•  •••«••••■•■«•«•••••••••■•••••■■■■•■■■>■••■•  1 2*lnl 

13  /  ».oo 

14  Parts: 

1-59 21.00 

60-139 „ 19.00 


)m.  1, 1988 

>  Jan.  1. 1988 

Jos.  1.  1988 

Jm.  1, 1908 
Jos.  1. 1988 
km.  1, 1988 

JoM.  1, 1988 
Jos.  1,  1988 
Jos.  1,1968 
Jan.  1,  1988 
Jon.  1. 1988 
Jon.  1.1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jon.  1.  1988 
Jan.  1, 1988 
Jan.  1.  1988 
Jan.  1. 1988 
JoL  1,1988 
Jan.  1,  1988 
Jan.  1, 1988 
Jon.  1, 1988 
Jan.  1,  1988 
Jon.  1, 1988 

Jan.  1, 1988 
Jon.  1.  1988 

Jan.  1, 1988 
Jon.  1, 1988 
*Jan.  1,1987 
Jan.  1, 1968 
Jan.  1, 1988 
July  1.1988 

Jon.  1, 1988 
Jan.  1, 1988 
Jan.  1.  1988 
Jan.  1, 1968 
Jan.  1. 1988 
Jan.  1, 1988 
Jan.  1. 1988 

Jan.  1,  1988 
Jan.  1,  1988 


TWa 

140-199 9.50 

200-1199 - 20.00 

1200-M 12.00 


10.00 
20.00 
14.00 


151 

0-299 

300-399., 
400-M... 


171 

1-199 

200-239.. 
240-«id... 

10  Parte 

1-149 

150-279.. 
280-399.. 
400-€nd... 


161 

0-149 .....  12.00 

150-999 13.00 

1000  Did 19.00 

14.00 
14.00 
21.00 

15.00 

12.00 

13.00 

9.00 

27.00 
S.SO 

12.00 
23.00 
25.00 

12.00 
14.00 
16.00 

5.00 
26.00 
20.00 

7.50 
16.00 

6.00 

22  Parts: 

1-299 20.00 

300-M 13.00 

23  16.00 


19 

1-199 
200-M 

20  Parts: 
1-399.. 
400-499.. 
SOO-End.. 


211 

1-99 

100-169.... 
170-199..., 
200-299..., 
300-499... 
500-599... 
600-799... 
800-1299. 
1300-M.. 


241 

0-199 15.00 

200-499 26.00 

500-699 „ .......  9.50 

700-1699 - 19.00 

1700-M 15.00 

25  24.00 

26  Parts. 

§(10-1-1.60 

§S  1.61-1.169 

§§  1.170-1.300 

SS  1.301-1.400 

§§  1.401-1.500 

SS  1.501-1.640 

SS  1.641-1.850 

SS  1.851-1.1000... 
SS  1.1001-1.1400.. 

SS  1.1401-fnd 

2-29 

30-39 

40-49 

50-299 


300-499.. 
500-599.. 
600-M.. 

27  Parts: 
1-199......„ 

200-End..... 

28 


13.00 
23.00 
17.00 
14.00 
24.00 
15.00 
17.00 
28.00 
16.00 
21.00 
19.00 
14.00 
13.00 
15.00 
15.00 
8.00 
6.00 

23.00 
13.00 
25.00 


Jan.  1, 
Jon.  1, 
Jan.1, 

ian.1. 
Jan.  1, 
Jan.  1, 

Jan.1. 
Ja.  1. 
J«.  1. 

«pr.l. 
VI. 
V.  1, 

Apr  1. 
VI. 
Apr.  1, 

Apr  1. 


Apr. 
Apr. 


Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 

V- 

Ar. 

Apr. 


Apr.l. 
Apr.l. 
Apr.l. 


Apr.l, 
Apr.l, 
Apr.l. 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Ar- 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Ar- 
Apr. 
Apr. 
Apr. 
Ar- 
Apr. 
Apr. 
Apr. 
Apr. 
'Apr. 
Apr. 


Apr.l. 
Apr.l. 
Jidyl. 


988 
988 


988 

988 
988 

988 
988 
988 

908 
988 
988 

988 
988 

988 
988 

988 


1908 

988 

988 

1988 

988 


1988 

988 

1908 

988 
988 
988 

9«a 


988 


1988 


1988 
988 
988 

908 
988 
988 
980 
988 

988 
988 
988 


IV 


Fadaral  Resister  /  VoL  54.  Na  23  /  Monday,  February  6, 1989  /  Reader  Aids 


TM» 


2*1 

0-99 

KKM99 

S00-«99..„. 
900-1«99... 
1900-1910.. 
1911-19K. 

m6. 

1927-M..... 


301 

0-199 

nO-499.. 
700-M.. 


31 

0-199 
200-M.. 

32Pwta: 
1-39.  Vri.  L- 
1-39,  Vri.  I_ 


1-39,  VW.  ■. 

1-189 

190-399. 

400-«39. 
A30-499. 
700-799. 

aoo-M.. 


33 

1-199 

*200-M.. 


341 

1-299. 

300-399__ 
400-iai...- 
3S 

1-199 

300-fii^.... 
37 

30 

0-17_ 

1 

39 

40 
•1-51.. 

52 

S3-«0.. 
61-10.. 
•1-99.. 


100-149.. 
150-139.. 
190-299.. 
300-399.. 
400-424.. 
42S-M9. 
70O-Cr4_. 

41 

1.  1-1  !•  I-W 
1,  l-1tt> 
3-4. 


.20 


7 

• 

9 

10-17..„ 


It.  Vrt.  1.  NrH  1-5 

10.  ¥W.  1,  Nrti  6-19 

IS.  Vii.  ■.  tan  20-52       

19-100. 

1-100... 

101 

102-200.        _   

201-W 

17.00 
4J0 
24.00 
11.00 
29.00 
S.SO 
10.00 
23.00 

20.00 
12.00 
10.00 

13.00 
17.00 

15.00 
19.00 
18.00 
20.00 
23.00 
21.00 
13.00 
15.00 
14.00 

27.00 
19.00 

20.00 
12.00 
23.00 

12J)0 
13.00 

21J)0 
19.00 
13.00 

23.00 
27.00 
34.00 
12.00 
25.00 
23.00 
18.00 
24.00 
8.50 
21.00 
21.00 
27.00 

13.00 
13.00 
14.00 

*.oe 

4.50 

13.00 
9.50 
13.80 
13.80^ 
13.00 
13.00 
10.00 
23il0 
12.00 
8.50 


\My  1. 19ii 
My  1«  iVM 
My  1.1988 
My  1.1988 
My  1.1988 
Myl.  1988 
My  1,1988 
Myl,  1987 

My  1, 1988 
Myl,  1988 
Myl,  1988 

Myl.  1988 
Myl,  1988 

«  My  1. 1984 

«Myl.  1984 

«My  1.1984 

Myl.  1987 

Myl,  19(7 

Myl.  1908 

•Myl.  1986 

Myl,  1988 

Myl, 


1988 


Myl, 
Myl, 


Myl.  1987 
Myl.  1988 
My  1.1987 
Myl, 


Myl, 
Myl, 
My  1«  i9M 


Myl, 
Myl,  1988 


Myl. 
Myl, 
Myl, 
Myl, 
Myl, 


1987 


1987 


Myl,  1987 
Myl,  1987 
Myl,  1988 
My  1,1988 
Myl,  1988 
My  1, 1988 
Myl,  1987 

Myl,  1984 
Myl,  1984 


Myl, 
Myl, 
Myl, 
Myl, 
Myl. 


1984 


1984 


Myl.  1984 

My  1. 1994 
My  1.1984 
Myl,  1988 
Myl,  1987 
Myl,  1988 
Myl,  1988 


42  Parts: 

•1-60 

61-399 


430-M.. 


431 

1-999 

1000-3999.. 


4SI 

1-199 

200-499.... 
500-1199. 
1200-M... 


1-40-.. 


41-69.. 

70-80 

•90-139... 
♦140-155.. 
156-165... 
166-199... 
2M-499... 


47 

0-»-.. 

20-39.. 


70-79.. 


1  (Parts  1-51) 

1  Pati  52-99) 

2  (Pam  201-251) .._ 
2  Pans  252-299).... 

3-6. 

7-14 

40 

1-99. 


ioo-in- 

178-199.. 
200-499.. 
400-999„ 
1000-1199. 
1200-fM 

SOPartK 

1-199 

200-599 


OR  Maa  mi  FMtagi  AMi 

Cow|iliH  1909  OR  Mt 

MiciaRdH  OR  Eilioa: 


.620.00 


15.00 

0d.l, 

1988 

5J0 

Od.  1. 

1988 

21.00 

Oct.  1. 

1987 

14.00 

Oct.  1, 

1987 

15.00 

Oct.  1, 

1987 

34.00 

Oct.  1. 

1987 

11.80 

Oct.  1, 

1987 

nm 

Oct.  1, 

1987 

14.00 

Oct.1, 

1987 

9.80 

Oct.1, 

1987 

18410 

Oct.  1. 

1987 

UM 

Oct.  1, 

1987 

U.00 

Oct.1. 

1987 

ItJI 

Oct.  1, 

1987 

7.80 

Oct.  1, 

1987 

n.on 

Od.1, 

1988 

12.00 

Oct.1, 

1988 

14.00 

Oet.1, 

1987 

13.90 

Oct.1. 

1987 

19.80 

Oct.1, 

1987 

10.00 

Oct.  1. 

1988 

17J» 

Oct.1, 

1987 

214» 

Oct.1, 

1987 

MM 

Oct.1. 

1987 

17.00 

Oct.1, 

1987 

20.00 

Oct.1, 

1987 

26.00 

Oct.  1. 

1987 

16.00 

Oct.1, 

1987 

17.00 

Oet.1. 

1987 

15.00 

Ocl.1, 

1987 

17.00 

Oct.1. 

1987 

34.00 

Oct.1, 

1987 

23.00 

Oct.1. 

1987 

10.00 

Oct.1, 

1987 

25.00 

Oct  1, 

1987 

19.00 

Oct.1. 

1987 

17.00 

Oct.1, 

1987 

22.00 

Oct.1, 

1987 

17.00 

Oct.1. 

1987 

18.00 

Oct.1. 

1987 

16.00 

Oct.  1. 

1987 

12.00 

Od.  1, 

1987 

14.00 

Od.  1. 

1987 

nM         Jan.  1. 1988 


1989 


125.00 

1984 

115.00 

1985 

185.00 

'      1987 

185.00 

1988 

188.00 

1989 

2.00 

1989 

•tf  «  •  fMBMMat  (thPMM  (MTCt. 

'Mi  mmKtmm  n  <<§  mtmm  mn  pnmig^i  Awit  *t  fmitd  km.  1.  IWJmOk. 
31.  l«7.1lwOR««lM«iiMNJnMry  1.  1947. 

■li»«Mii«MMst»*ii««iMM<MrtpraRNtg«(tf«inif  awpviadApr.  1.  IMOMMwck 
31.  KM.  THi  CW  iiiliwi  iiiiii  ant  *>r.  1,  19(0,  ftiMiU  bt  raMJMd. 

«1M  Mr  1.  IMS  (Mm  at  32  0«  Nm  1-ia9  cmm*  ■  nM  0%  iir  Pm  t-39 
IiiOitii-  hr  Iht  M  Ml  •(  *•  IMmw  Oc^iirttDi  tiiMlalwu  in  tan  1-39.  cwtuli  *• 
Arm  CR  MhMW  iMMd  M  •!  My  1. 1944.  CMMinf  ttMM  pom. 

*NoMM4nMhW*M*tlMMwtf«yrMwt|gMdAinif  IktptrMMir  I.  1914  WJ«m 
30. 19n.  Ik*  O*  tMlMW  iMMrf  «  d  My  1.  1946.  shMM  to  i«MiM4. 

•Iht  My  1.1945  cMm  •(  41  OV  Ck#Mn  l-NO  CMMiM  •  Mt  0%  lor  O^Mn  I  M 
49  liiliii  1 1  ■  >ir  Hn  M  twt  tt  pri  w  iiiwii  nfiMiim  ■  Oi^lii  1 1 1»  49.  cmmIi  a*  tlwai 
ORtMlwiiMiMMriMalMrl.  I9a4( 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  persoa  who  UMt  the  Federal  Register  and  Oode  of 
Federal  Ragulatioas. 

The  OfBot  of  the  Federal  Register. 

Free  pebik  briefiogi  (approximately  3  hours)  to  proeent 
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contains  regulatory  documents  having 
gananl  appicabilify  and  legal  effect,  most 
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U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 
Offic*  of  ttw  Secretary 
7CFRPart26 

Detennlnatloii  of  WocM  Price  tor 
Upland  Cotton 

AOCNCV:  O^ce  of  the  Secretary.  USDA. 
action:  Final  Rule. 

•UMMARV:  The  purpose  of  this  rule  is  to 
adopt  as  a  final  rule  the  proposed  rule 
published  at  53  FR  47720  which  would 
amend  the  regulations  found  at  7  CFR 
Part  26  with  respect  to  the  procedure  for 
selecting  the  northern  Europe  price 
quotations  which  are  used  to  calculate 
the  Northern  Europe  price  and  the 
Northern  Europe  coarse  count  price 
during  the  period  in  which  both  current 
and  forward  shipment  prices  are  quoted. 
This  action  is  initiated  under  the 
authority  of  section  103A(a)(5)(E)  (iHiii) 
of  the  Agricultural  Act  of  1949,  as 
amended,  in  order  to  enhance  the 
effectiveness  of  the  upland  cotton  price 
support  program. 
EFFECTIVE  DATE:  February  3. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Charies  V.  Cunningham.  Leader.  Fibers 
Group.  Commodity  Analysis  Division. 
USDA-ASCS.  Room  3758  South 
Building.  P.O.  Box  2415.  Washington.  DC 
20013  or  call  (202)  447-7954. 
SUPPLEMENTARY  INFORMATION:  This 

Hnal  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  "not  major." 
It  has  been  determined  that  these 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
governments,  or  geographic  regions;  or 
(3)  significant  adverse  effects  on 


competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this  final 
rule  applies  are:  Conunodity  Loans  and 
Purchases — 10.051  and  Cotton 
Production  Stabilization — 10.052  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Analysis 
completed  when  7  CFR  Part  26  was 
originally  added  to  the  Code  of  Federal 
Regulations  adequately  covers  these 
amendments.  Therefore,  a  new 
Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

A  proposed  rule  was  published  in  the 
Federal  Register  on  November  25, 1988 
(53  FR  47720)  which  would  amend 
regulations  fotmd  at  7  CFR  Part  26  with 
respect  to  the  procedure  for  selecting  the 
northern  Europe  price  quotations  used 
to  calculate  the  Northern  Europe  price 
and  the  Northern  Europe  coarse  count 
price  during  the  period  in  which  both 
current  and  forward  shipment  prices  are 
quoted.  The  proposed  rule  provided  for 
a  30-day  public  comment  period  which 
ended  December  27, 1988.  One  comment 
was  received  from  an  organization 
representing  U.S.  cotton  shippers. 

Discussion  of  Comments 

The  respondent  endorsed  the 
procedure  for  selecting  the  northern 
Europe  price  quotations  used  to 
calculate  the  Northern  Europe  price  and 
the  Northern  Europe  coarse  count  price 
during  the  period  in  which  both  current 
and  forward  shipment  prices  are  quoted. 
The  respondent  also  supported  the  six- 
week  transition  period  from  using 
current  shipment  prices  to  using  ail 
forward  shipment  prices  in  calculating 


the  adjusted  world  price  for  upland 
cotton. 

The  respondent  recommended  that 
instead  of  utilizing  the  procedure  to 
adjust  the  Northern  Europe  price  to 
average  U.S.  spot  market  location  set 
forth  in  the  proposed  rule,  the  actual 
transportation  cost  be  utilized. 
However,  the  respondent  further 
recommended  that  in  the  event  the 
procedure  set  forth  in  the  proposed  rule 
was  adopted.,  the  difference  between  the 
average  price  quotations  for  the  U.S. 
Memphis  territory  and  the  California/ 
Arizona  territory  as  quoted  each 
Thursday  for  Middling  (M)  1%2  inch 
cotton  C.LF.  northern  Europe  and  the 
average  price  of  M  l%x  inch  (micronaire 
3.5  throi^  4.9)  cotton  as  quoted  each 
Thursday  in  the  designated  U.S.  spot 
markets  for  any  week  not  exceed  a 
range  of  95  percent  below  or  105  percent 
above  the  actual  transportation  cost, 
rather  than  the  range  of  85  to  115 
percent  set  forth  in  the  proposed  rule. 

The  respondent  also  submitted 
comments  relating  to  an  issue  for  which 
comments  were  not  requested. 

The  respondent's  recommendation  to 
adjust  the  Northern  Europe  price  to 
average  designated  spot  market  location 
by  utilizing  the  actual  cost  of 
transportation  or,  in  lieu  thereof, 
substituting  a  value  that  is  5  percent 
above  or  below  the  actual 
transportation  cost  for  any  week  in 
which  the  difference  between  the 
average  price  quotations  for  the  U.S. 
Memphis  territory  and  the  California/ 
Arizona  territory  as  quoted  each 
Thursday  for  M  l%t  inch  cotton  C.I.F. 
northern  Europe  and  the  average  price 
of  M  1%2  inch  (micronaire  3.5  through 
4.9]  cotton  as  quoted  each  Thursday  in 
the  designated  U.S.  spot  markets  are 
substantially  above  or  below  the  actual 
transportation  cost  was  not  adopted 
since  the  cost  associated  with 
transporting  U.S.  cotton  to  northern 
Europe  may  fluctuate  over  time. 
Accordingly,  it  has  been  determined  that 
the  range  for  substituting  a  value  which 
is  either  5  percent  above  or  5  percent 
below  the  actual  cost  of  transportation 
is  too  narrow  to  allow  any  developing 
trends  in  transportation  costs  to  be 
manifested. 

The  respondent's  recommendation  to 
further  adjust  the  adjusted  world  price 
to  reflect  differences  between  the 
offering  prices  and  actual  transaction 
prices  of  cotton  growths  quoted  in 
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northern  Europe  also  was  not  adopted 
since  the  data  needed  to  complete  a 
historical  analysis  of  such  differences 
and  to  calculate  an  acciu-ate  adjustment 
in  a  timely  fashion  on  a  regular  basis  are 
not  readily  available. 

In  order  to  mitigate  any  possible 
adverse  market  impact  it  has  been 
determined  that  this  Hnal  rule  will  be 
effective  as  of  12.-01  a.m.  Friday. 
February  3. 

Ust  of  Sub)octs  In  7  CFR  Part  2S 

Upland  cotton.  Worid  market  price. 
Final  Rule 

Accordingly,  the  proposed  rule 
published  at  53  FR  47720  is  hereby 
adopted  as  follows  as  a  final  rule 
without  change: 

PART2«-(AMEND£0] 

1.  The  authority  citation  for  Part  28, 
Subpart  A  continues  to  read  as  follows: 

Authority:  Sec.  103A(a)(5)(E).  Pub.  L  81- 
439.  639  Stat  1031.  as  amended  (7  U.S.C 
1444-l(a)(5)(E)). 

2.  Section  28.2  is  revised  to  read  as 
follows: 

f  MJ    OelMiiiinalion  of  ItM  ptwaNing 
wortd  Wfltet  price  foe  upland  cotton. 

The  prevailing  world  market  price  for 
upland  cotton  shall  be  determined  by 
the  Secretary  of  Agriculture  as  follows: 

(a)  During  the  period  when  only  one 
dally  price  quotation  is  available  for 
each  growth  quoted  for  Middling  one 
and  three-lhirty-second  inch  (M  l%i 
inch)  cotton  C.I.F.  (cost,  insurance,  and 
freight)  northern  Europe,  the  prevailing 
world  market  price  for  upland  cotton 
shall  be  based  upon  the  average  of  the 
quotations  for  the  preceding  Friday 
throu^  Thursday  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 
M  l%t  inch  cotton  CI.F.  northern 
Europe. 

(b)  During  the  period  when  both  a 
price  quotation  for  cotton  for  shipment 
no  later  than  August/September  of  the 
current  calendar  year  (hereinafter 
referred  to  as  the  "current  shipment 
price")  and  a  price  quotation  for  cotton 
for  shipment  no  earlier  than  October/ 
November  of  the  current  calendar  year 
(hereinafter  referred  to  as  the  "forward 
shipment  price")  are  available  for  the 
growths  quoted  for  M  1%t  inch  cotton 
C.I.F.  northern  Europe,  the  prevailing 
world  market  price  for  upland  cotton 

.  shall  be  based  upon  the  following: 

Beginning  with  tiie  first  week  covering  the 
period  Friday  through  Thursday  which 
includes  April  15  or,  if  both  the  average  of  the 
current  shipment  prices  for  the  preceding 
Friday  through  Thursday  for  the  Five  lowest- 
priced  gro%vtlis  of  the  growths  quoted  for  M 


1%*  inch  cotton  CLF.  northern  Europe 
(hereinafter  referred  to  as  the  "Northern 
Europe  current  price")  and  the  average  of  the 
forward  shipment  prices  for  the  preceding 
Friday  through  Thursday  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for  M 
l%t  inch  cotton  CI.F.  northern  Europe 
(hereinafter  referred  to  as  the  "Northern 
Europe  forward  price")  are  not  available 
during  that  period,  beginning  with  the  first 
week  covering  the  period  Friday  through 
Thursday  after  the  weel(  which  includes  April 
15  in  which  both  the  Northern  Europe  current 
price  and  the  Northern  Europe  forward  price 
are  availat>le.  the  prevailing  world  market 
price  for  upland  cotton  shall  be  based  upon 
the  result  calculated  by  the  following 
procedure: 

Weeks  1  and  2:  Northern  Europe  price  =  (2 
X  Northern  Europe  current  price  +  Northern 
Europe  forward  price]  /3. 

Weeks  3  and  4:  Northern  Europe  price  <= 
(Northern  Europe  current  price  +  Northern 
Europe  forward  price)  /2. 

Weeks  5  and  6:  Northern  Europe  price  = 
(Northern  Europe  current  price  +  2  X 
Northern  Europe  forward  price)  /3. 

Weeks  7  through  )uly  31:  Northern  Europe 
price  3  Northern  Europe  forward  price. 

(c)  The  prevailing  world  market  price 
for  upland  cotton  as  determined  in 
accordance  with  9  26.2  (a)  or  (b)  shall 
hereinafter  be  referred  to  as  the 
"Northern  Europe  price." 

(d)  If  quotes  are  not  available  for  one 
or  more  days  in  the  five-day  period,  the 
available  quotes  during  the  period  will 
be  used.  If  no  quotes  are  available 
during  the  Friday  through  Thursday 
period,  the  prevailing  world  market 
price  shall  be  based  upon  the  best 
available  world  price  information,  as 
determined  by  the  Secretary. 

3.  Section  26.3(b)(1)  is  revised  to  read 
as  follows: 

$26.3    A<4u*tMl  worW  price  for  upland 
cotton. 


(b)  •  *  • 

(1)  The  Northern  Europe  price  shall  be 
adjusted  to  average  designated  U.S.  spot 
market  location  by  deducting  the 
average  difference  in  the  immediately 
preceding  52  week  period  between: 

(i)(A)  The  average  of  price  quotations 
for  the  U.S.  Memphis  territory  and  the 
California/Arizona  territory  as  quoted 
each  Thursday  for  M  l%s  inch  cotton 
C.I.F.  northern  Europe  during  the  period 
when  only  one  daily  price  quotation  for 
such  growths  is  available,  or 

(B)  The  average  of  the  current 
shipment  prices  for  U.S.  Memphis 
territory  and  the  California/Arizona 
territory  as  quoted  each  Thursday  for  M 
1%»  inch  cotton  CI.F.  northern  Europe 
during  the  period  when  both  current 
shipment  prices  and  forward  shipment 
prices  for  such  growths  are  available; 
and 


(ii)  The  average  price  of  M  l%i  inch 
(micronaire  3.5  through  4.9)  cotton  as 
quoted  each  Thursday  in  the  designated 
U.S.  spot  markets. 

4.  Section  26J(c)  is  revised  to  read  as 
follows: 

|2«J    AdHMtod  world  prte*  for  upland 
cotton. 

•        •        *        *        « 

(c)  In  determining  the  average 
difference  in  the  52-week  period  as 
provided  in  paragraph  (b)(1)  of  this 
section: 

(1)  If  the  difference  between  the 
average  price  quotations  for  the  U.S. 
Memphis  territory  and  the  California/ 
Arizona  territory  as  quoted  for  M  l%a 
inch  cotton  C.I.F.  northern  Europe  and 
the  average  price  of  M  l%i!  inch 
(micronaire  3.5  through  4.9)  cotton  as 
quoted  each  Thursday  in  the  designated 
U.S.  spot  markets  for  any  week  is: 

(i)  More  than  115  percent  of  the 
estimated  actual  cost  associated  with 
transporting  U.S.  cotton  to  northern 
Europe,  then  115  percent  of  such  actual 
cost  shall  be  substituted  in  lieu  thereof 
for  such  week. 

(ii)  Less  than  85  percent  of  the 
estimated  actual  cost  associated  with 
transporting  U.S.  cotton  to  northern 
Europe,  then  85  percent  of  such  actual 
cost  shall  be  substituted  in  lieu  thereof 
for  such  week. 

(2)  If  Thursday  price  quotations  are 
not  available  for  either  the  northern 
Europe  or  the  spot  market  quotations  for 
any  week,  that  week  will  not  be  taken 
into  consideration. 


5.  Section  26.3(e)(2)  is  revised  to  read 
as  follows: 

926.3    Adjusted  world  price  for  upland 
cotton. 


(e)  *  •  • 

(2)  The  adjustment  for  upland  cotton 
provided  for  by  paragraph  (e)(1)  of  this 
section  shall  be  determined  by 
deducting  from  the  adjusted  worid  price: 

(i)  The  difference  between  the 
Northern  Europe  price,  and 

(A)  During  the  period  when  only  one 
daily  price  quotation  for  each  growth 
quoted  for  "coarse  count"  cotton  C.I.F. 
northern  Europe  is  available,  the 
average  of  the  quotations  for  the 
corresponding  Friday  through  Thursday 
for  the  three  lowest-priced  growths  of 
the  growths  quoted  for  "coarse  count" 
cotton  C.I.F.  northern  Europe. 

(B)  During  the  period  when  both 
current  shipment  prices  and  forward 
shipment  prices  are  available  for  the 
growths  quoted  for  "coarse  count" 
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cotton  C.I.F.  northern  Europe,  the  result 
calculated  by  the  following  procedure: 

Beginning  with  the  first  week  covering  the 
period  Friday  tiirough  Thursday  which 
includes  April  15  or.  if  both  the  average  of  the 
current  shipment  prices  for  the  preceding 
Friday  through  Thursday  for  the  three  lowest- 
priced  growths  of  the  growths  quoted  for 
"coarse  count"  cotton  CJJ.  nortfaem  Europe 
(hereinafter  referred  to  as  the  "Northern 
Europe  coarse  count  current  price")  and  the 
average  of  the  forward  shipment  prices  for 
the  preceding  Friday  through  Thursday  for 
the  three  lowest-priced  growths  of  the 
growths  quoted  for  "coarse  count"  cotton 
CI.F.  northern  Europe  (hereinafter  referred  to 
as  the  "Northern  Europe  coarse  count 
forward  price")  are  not  available  during  that 
period,  beginning  with  the  first  week  covering 
the  period  Friday  through  Thursday  after  the 
week  which  includes  April  15  in  which  both 
the  Northern  Europe  coarse  count  current 
price  and  the  Northern  Europe  coarse  count 
forward  price  are  available: 

(7)  Weeks  1  and  2:  Northern  Europe  coarse 
count  price  =  (2  X  Northern  Europe  coarse 
coiuit  current  price  +  Northern  Europe 
coarse  count  forward  price)/3. 

(2)  Weeks  3  and  4:  Northern  Europe  coarse 
count  price  =:  (Northern  Europe  coarse  count 
current  price  -t-  Northern  Europe  coarse 
count  forward  price]/2. 

[3]  Weeks  5  and  6:  Northern  Europe  coarse 
count  price  =  (Northern  Europe  coarse  count 
current  price  -f  2  x  Nortlwm  Europe  coarse 
count  forward  price)/3. 

14]  Week  7  through  hily  31:  The  Northern 
Europe  coarse  count  forward  price,  minus 

(ii)  The  difference  between  the 
applicable  loan  rate  for  a  crop  of  i4>land 
cotton  for  M  1%2  inch  (micronaire  3.5 
through  4.9)  cotton  and  the  loan  rate  for 
a  crop^of  upland  cotton  for  SLM  1^2 
inch  (micronaire  3.5  through  4.9)  cotton. 

(iii)  The  result  of  the  calculation  as 
determined  in  accordance  with 
9  28.3(e)(2)  shall  hereinafter  be  referred 
to  as  the  "Northern  Europe  coarse  count 
price." 

Signed  at  Washington.  DC  on  January  25, 
1989. 

Peter  CMyen. 
Acting  Secretory. 
(FR  Doc.  89-2901  Filed  2-2-89: 4:57  pm] 
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reoerai  uram  inspecnon  seimoe 

7  CFR  Part  68 

MisceHaneous  Reference  Ctianges  and 
Corrections 

AOENCY:  Federal  Grain  Inspection 
Service,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  amending  citations 
referenced  in  certain  sections  of  the  Part 
88  regulations  to  reflect  changes  in  the 


regulations  of  the  Office  of  the  Secretary 
of  Agriculture;  and  to  correct  the  fee 
iichedule  to  remove  references  to  hay 
and  straw  and  their  related  inspection 
fees. 

EFFECnVE  date:  February  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

U«vis  Ubakken,  Jr..  RM,  VSDA,  FGIS. 
Room  0628  South  Building,  P.O.  Box 
96454,  Washington.  DC  20090-6454. 
telephone:  (202)  475-342a 

SUPPLEMENTARY  INFORMATION:  The 

regulations  of  the  Office  of  the  Secretary 
of  Agriculture  relating  to  official  records 
were  revised  on  December  31, 1987  at  52 
FR  49386.  As  part  of  that  action,  some  of 
the  section  numbers  to  which  FGIS' 
regulations  refer,  were  changed.  As  a 
result,  the  appropriate  sections  of  Part 
68.  Subpart  A,  are  being  amended  to 
show  the  correct  citations.  Further. 
9  68.90  Fees  for  certain  Federal 
inspection  services  is  being  revised  to 
remove  references  to  hay  and  straw  and 
their  related  inspection  fees.  On  March 
13. 1987  at  52  FR  7817,  FGIS  removed  the 
U.S.  Standards  for  Hay  and  the  U.S. 
Standards  for  Straw  as  official 
standards  from  the  Part  57  regulations 
under  the  Agricultural  Marketing  Act  of 
1946.  In  addition,  the  fees  related  to  the 
inspection  of  hay  and  straw  were 
removed  from  the  Part  68  regulations. 
However,  on  February  9. 1988  at  53  FR 
3721  the  references  to  hay  and  straw 
and  their  related  fees  for  inspection 
service  were  inadvertently  reentered 
into  9  68.90  of  the  repromulgated  Part  68 
regulations.  This  final  rule  makes 
necessary  corrections  to  the  FGIS 
regulations. 

These  changes  are  technical  and 
nonsubstantive;  further  pursuant  to 
section  553(b)(3)(A)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553(b)(3)(A))  (APA).  the  requirements  of 
general  notice  of  proposed  rulemaking 
do  not  apply  to  interpretive  rules, 
-general  policy  statements,  or  rules 
regarding  agency  organization, 
procedure,  or  practice.  Since  this  rule 
relates  to  general  agency  management, 
including  procedure  and  practice,  and  to 
agency  organization,  the  requirements 
regarding  general  notice  of  rulemaking 
utider  the  APA  do  not  apply.  For  the 
same  reasons,  the  relevant  provisions  of 
Departmental  Regulation  1512-1, 
Executive  Order  12291.  and  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  also  not  applicable. 
Additionally,  upon  good  cause,  the 
provisions  of  section  553(d)  of  the  APA 
(5  U.S.C.  553(d])  concerning  postponing 
the  effective  date  of  a  substantive  rule 
until  30  days  after  publication  in  the 
Federal  Register  do  not  apply  to  this 
action. 


list  of  Subjects  m  7  CFR  Part  68 

Administrative  practices  and 
procedures — FGIS.  Agricultural 
commodities.  Export. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  68  is  amended  as  follows: 

PART  6S-(AMENDE0] 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Audrarity:  Sees.  202-208,  60  Stat.  1087,  as 
amended  (7  U.S.C  1821  el  seq.). 

968.11    (Amondodl 

2.  Section  68.11(a)  is  amended  by 
removing  the  citations  "99  1-1  through 
1.18"  and  "(7  CFTl  1.1  through  1.18)"  and 
inserting  in  their  place,  "99  11  through 
1.23"  and  "(7  CFR  1.1  through  1.23)" 
respectively. 

3.  Sections  68.11  (b)  and  (c)  are 
amended  by  removing  the  citation 

"7  CFR  1.2(a)"  and  inserting  in  its  place. 
"7  CFR  1.5". 

4.  Section  88.11(d)  is  amended  by 
removing  the  citation  "7  CFR  1.3(a)"  and 
inserting  in  its  place,  "7  CFR  1.6". 

5.  Section  68.11(e)  is  amended  by 
removing  the  citation  "7  CFR  1.3(e)"  and 
inserting  in  its  place.  "7  CFR  1.13". 

6.  Section  68  JO  is  amended  by 
revising  the  undesignated  center 
heading  preceding  the  tables,  and  Table 
2  to  read  as  follows: 

§4 


Fees  for  Inspection  of  Hops,  Pulses,  and 
Miscellaneous  Processed  Commodities 


Table  2.— Unit  FUtes 


SeMoe* 


Lot  or  sample  (per 

lot  or  sample) — 
Raid  lun  (par  lol  or 

sample) 

Other  ttian  fteM  n«i 

(per  M  or 

sample) 

Factor  analysis 

(per  factor) 

Extra  Copies  ol 

CtiitifttatBS  (par 

copy) 


Beans, 


gradwL 
noo- 
proc- 


S15.00 

11.20 
3.75 

3.00 


com- 


S22.40 


3.00 


$3.75 
3.00 


■  Fees  apply  to  deMrmnalions  (ongnal  or  appeaQ 
lor  kind,  class,  arada.  iactor  analysis,  and  any  other 
queMy  designafinn  as  defined  in  the  athcfi  US 
Stancfards  or  applicable  instrucbona  n^ien  perfirmed 
at  other  man  the  point  oi  service. 
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Dated:  February  1. 1989. 
DJLGdUari. 

Acting  Administrator. 

(FR  Doc  89-2800  Filed  2-«-89: 8:45  am| 


7CFR  Part  BOO 


Correctlofis 

AOCNCv:  Federal  Grain  Inspection 
Service.  USDA. 
action:  Final  rule. 


:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  amending  citations 
referenced  in  certain  sections  of  the  Part 
800  regulations  to  reflect  changes  in  the 
regulations  of  the  Office  of  the  Secretary 
of  Agriculture;  and  is  amending  certain 
Office  of  Management  and  Budget 
(0MB)  control  numbers  to  reflect 
current  authorities.  In  addition,  FGIS  is 
amending  the  regulations  to  reflect  its 
current  mail  address, 
mccnvi  OATK  February  7.  igea 

KM  purtneh  MTomiA-noN  coirr  ACT 
Lewis  Ubakken.  Jr..  RM.  USDA.  FGIS. 
Room  0628  South  Building.  P.O.  Box 
96454.  VVashington.  DC  20090-6454. 
telephone:  (202)  47S-3428. 

•UWlfMCNTARV  mformation:  The 
regulations  of  the  Office  of  the  Secretary 
of  Agriculture  relating  to  official  records 
were  revised  on  December  31. 1987  at  52 
FR  49388.  As  part  of  that  action.  tMune  of 
the  section  numbers  to  which  FGIST 
regulations  refer,  were  changed.  As  a 
result,  the  appropriate  sections  of  Part 
800  are  being  amended  to  show  the 
correct  citations.  Further,  under  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.y  the  OMB  clearance 
authorities  for  information  collection 
and  reporting  requirements  of  FGIS  have 
been  combined  into  two  authorities.  As 
a  result,  the  OMB  clearance  numbers 
relating  to  certain  sections  of  FGIS' 
regulations  were  changed  and  some 
additional  sections  of  the  regulations 
were  included  under  these  two 
clearance  numbers.  This  final  rule  is 
necessary  to  add  the  appropriate  OMB 
clearance  numbers  to  some  sections  of 
the  FGIS  regulations  and  correct 
references  in  other  sections.  Also.  FGIS 
recently  changed  its  mail  address  from  a 
street  address  to  a  post  office  box 
number.  As  a  result  of  this  action, 
applicable  sections  of  the  Part  800 
regulations  are  being  amended  to  reflect 
this  change. 

In  addition  to  the  above,  a  change  is 
needed  to  {  800.73(c)  of  the  regulations 
to  remove  an  unnecessary  section 
reference.  As  promulgated  in  March  of 


198a  the  FGIS  regulations  contained  a 
paragraph  (b)  as  part  of  S  800.47 
regarding  agency  or  fleld  office 
exfienses  when  a  request  for  service  has 
been  withdrawn  by  an  applicant.  This 
paragraph  was  removed  by  a  final  rule 
dated  August  2, 1984  (49  FR  30911) 
because  the  appUcable  information  was 
duplicated  elsewhere  in  the  regulations. 
A  reference  to  the  section  should  have 
been  removed  from  {  800.73(c).  This 
final  rule  makes  the  necessary  change. 

These  changes  are  technical  and 
nonsubstantive;  further  pursuant  to 
section  553(bK3MA)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553(b)(3HA))  (APA).  the  requiremento  of 
general  notice  of  proposed  rulemaking 
do  not  apply  to  interpretive  rules, 
general  policy  statements,  or  rules 
regarding  agency  organization, 
procedure,  or  practice.  Since  this  rule 
relates  to  general  agency  management, 
including  procedure  and  practice,  and  to 
agency  organization,  the  requirements 
regarding  general  notice  of  rulemaking 
under  the  APA  do  not  apply.  For  the 
same  reasons,  the  relevant  provisions  of 
Departmental  Regulation  1512-1, 
Executive  Order  12291,  and  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  also  not  applicable. 

Additionally,  upon  good  cause,  the 
provisions  of  section  553(d)  of  the  APA 
(5  U.S.C.  553(d))  concerning  postponing 
the  effective  date  of  a  substantive  rule 
until  30  days  after  publication  in  the 
Federal  Sagistar  do  Jiot  apply  to  this 
action. 

List  of  Subfects  In  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Export  Grain. 

PART  800-OENERAL  REGULATIONS 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  Part  800  of  the 
regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-«82. 90  Stat.  2867.  as 
amended  (7  U.S.C  71  et  aeq.] 

800L172.  M0.1t7, 800.187,  and  SOO-IM 
(Amencledl 

2.  The  parenthetical  phrases  at  the 
end  of  §§  800.31.  80a32.  80a33.  80a45. 
800.46.  80ai72,  80ai87.  800.197,  and 
800.198  are  amended  by  removing  the 
control  number  "0580-0003 "  and 
inserting  in  its  place  "0580-0012". 

(80037    [Amendedl 

3.  The  parenthetical  phrase  at  the  end 
of  S  800.37  is  amended  by  removing  the 
control  number  "0580-0008"  and 
inserting  in  its  place  "0580-0012". 


H  800J0  and  SOaiSS    lAiiMnded] 

4.  The  parenthetical  phrases  at  the 
end  of  §  §  800.80  and  800.185  are 
amended  by  removing  the  control 
number  "0580-0006"  and  inserting  in  its 
place  "0580-0011". 

HtoaiMandOOaiM   (Amendedl 

5.  The  parenthetical  phrases  at  the 
end  of  IS  800.195  and  800.196  are 
amended  by  removing  the  control 
numbers  "0580-0003"  and  "0580-0008" 
and  inserting  in  their  place  "0580-0012" 
and  "0580-0011"  respectively. 

H  800.125  and  800.130   [Amended]         ' 

6.  The  following  parenthetical  phrase 
is  added  at  the  end  of  ti  800.125  and 
800.136. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nuin)>er  0S80-OO12) 

S800.S   (Amendedl 

7.  Section  800.5(c)  is  amended  by 
removing  the  citations  "I  2.68(a)(15)" 
and  "(7  CFR  2.68(a)(lS])"  and  inserting 
in  their  place  "$  2.68(a)(14)"  and  "(7  CFR 
2.68(a)(14))"  respectively. 

{800.7   (Amended] 

8.  Section  80a7  is  amended  by 
removing  the  address  "at  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250"  and  inserting  its 
place  "P.O.  Box  96454,  Washington.  DC 
20090-6454".    V;'";  .-.^    .  '  ..- 
1800.8  (Amended] 

9.  Section  800.8(a)  is  amended  by 
removing  the  citations  "1.1  through  1.16" 
and  "(7  CFR  1.1  tiuough  1.16)"  and 
Inserting  in  tiieir  place  "1.1  through  1.23" 
and  "(7  CFR  1.1  through  1.23)" 
respectively. 

la  Sections  800.8(b)  and  800.8(c)  are 
amended  by  removing  the  citation  "7 
CFR  1.2(a]"  and  inserting  in  its  place  "7 
CFR  1.5". 

11.  Section  800.8(d)  is  amended  by 
removing  tiie  citations  '7  CFR  1.3(ar 
and  inserting  in  its  place  "7  CFR  1.6". 
Section  800.8(d)  is  further  amended  by 
removing  the  address  "14lh  Street  and 
Independence  Avenue.  SW., 
Washington,  DC  20250"  and  inserting  in 
ito  place  "P.O.  Box  96454,  Washington. 
DC  20090-6454". 

12.  Section  800.8(e)  is  amended  by 
removing  the  citation  "7  CFR  1.3(e)"  and 
inserting  in  its  place  "7  CFR  1.13". 
Section  800.8(e)  is  further  amended  by 
removing  the  address  "U.S.  Department 
of  Agriculture",  Washington.  DC  20250" 
and  inserting  in  its  place  "P.O.  Box 
96454,  Washington.  DC  20090-6454". 


$800.73    (Amendedl 

13.  Section  800.73(c)  is  amended  by 
removing  the  phrase  at  the  end  of  the 
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paragraph  "or  under  the  provisions  set 
forth  in  8  800.47(b)". 

Dated:  February  1. 1989. 
DJLGalliart. 
Acting  Administrator. 
[PR  Doc.  89-2810  Filed  2-6-89;  8:45  am] 

SaiMa  CODE  I41S-EN-M 


7  CFR  Part  802 

Display  of  OMB  Control  NumlMr 

AOCNCV:  Federal  Grain  Inspection 
Service,  USDA. 
action:  Final  rule. 

SUMMARY:  This  amendment  displays  the 
control  number  assigned  to  information 
collection  requirements  of  the  Federal 
Grain  Inspection  Service  (FGIS) 
pursuant  to  the  regulations  promulgated 
by  the  Office  of  Management  and 
Budget  (OMB)  and  the  Paperwork 
Reduction  Act  of  1980. 

EFFECTIVE  DATE:  February  7, 1989. 

FOn  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken,  )r..  Management 
Improvement  and  Information  Programs, 
USDA.  FGIS.  Room  0628  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454.  telephone  (202)  475-342a 

SUPPLEMENTARY  INFORMATION:  This 
amendment  incorporates  approved  OMB 
control  numbers  for  informati'on 
collection  into  Part  802  of  the  regulations 
as  required  by  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.),  and  5 
CFR  Part  1320  of  tiie  regulations. 
Controlling  Paperwork  Burden  on  the 
Public. 

These  changes  are  technical  and 
nonsubstantive:  further  pursuant  to 
section  553(b)(3)(A)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(3)(A))  (APA),  the  requirements  of 
general  notice  of  proposed  rulemaking 
do  not  apply  to  interpretive  rules, 
general  policy  statements,  or  rules 
regarding  agency  organization, 
procedure,  or  practice.  Since  this  rule 
relates  to  general  agency  management, 
including  procedure  and  practice,  and  to 
agency  organization,  the  requirements 
regarding  general  notice  of  rulemaking 
under  the  APA  do  not  apply.  For  the 
same  reasons,  the  relevant  provisions  of 
Departmental  Regulation  1512-1. 
Executive  Order  12291,  and  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  also  not  applicable. 
Additionally,  upon  good  cause,  the 
provisions  of  section  553(d)  of  the  APA 
(5  U.S.C.  553(d))  concerning  postponing 
the  effective  date  of  a  substantive  rule 
until  30  days  after  publication  in  the 


Federal  Register  do  not  apply  to  this 
action. 

List  of  Subjects  in  7  CFR  Fart  802  : 

Administrative  practices  and 
procedures.  Export  Grain,  Incorporation 
by  reference. 

For  reasons  set  out  in  the  preamble,  7 
CFR  Part  802  is  amended  as  follows: 

PART  802-{AMENDED] 

1.  The  authority  citation  for  Part  8^ 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582. 90  Stat.  2867.  as 
amended  (7  U.S.C.  71  et  seq.]. 

9802.1    (AmendMl] 

2.  Section  802.1  is  amended  by  adding 
a  parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0580-0011). 

Dated:  February  1. 1989. 
D.R.Gamart, 
Acting  Administrator. 
(FR  Doc  89-2811  Filed  2-6-89:  8:45  am] 

MLUNG  CODE  S410-OMI 


Rural  Electrification  Administration 
7CFR  Part  1735 

Stancfard  Forms  of  Electric  Contracts 

AOENCV:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Final  rule. 

summary:  The  Rural  Elecbiflcation 
Administration  (REA)  hereby  amends  7 
CFR  Chapter  XVII  by  adding:  (1)  Part 
1735,  REA  Standard  Forms  of  Electric 
Conti'acts;  and  (2)  §  1735.1,  List  of 
Standard  Forms  of  Electric  Contracts. 
The  purpose  of  §  1735.1  is  to  provide  a 
list  of  the  current  REA  standard  forms  of 
contracts  available  for  use  by  REA 
electric  borrowers  as  required  when 
obtaining  professional  services, 
purchasing  materials  and  equipment, 
and  constructing  electric  facilities.  The 
listing  also  provides:  (1)  Purpose  of  each 
form;  (2)  the  date  of  the  current  issue; 
and  (3)  the  source  where  copies  may  be 
obtained.  This  action  does  not  change 
any  of  REA's  current  requirements  and 
procedures.  It  is  being  published  in  Hnal 
form  since  it  is  a  listing  of  existing  forms 
with  no  changes  in  REA  procedures  or 
requirements. 

EFFECTIVE  DATE:  February  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  H.  Robert  Lash,  Transmission 
Branch,  Electric  Staff  Division,  Rural 
Electrification  Administration,  Room 
1263,  South  Building.  U.S.  Department  of 


Agriculture,  Washington.  DC  20250, 
telephone  (202)  382-9098. 

The  Impact  Analysis  describing  the 
options  considered  in  developing  this 
rule  is  available  on  request  from  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.).  the  Rural 
ElectriHcation  Administration  (REA) 
hereby  amends  7  CFR  Chapter  XVn  by 
adding:  (1)  Part  1735,  REA  Standard 
Forms  of  Electric  Contracts:  and  (2) 
S  1735.1,  List  of  Standard  Forms  of 
Electric  Contracts.  Copies  of  all  the 
contract  forms  are  available  upon 
request  from  the  addresses  stated  in 
S  1735.1.  This  action  will  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
coiisumers.  individual  industries. 
Federal,  state,  or  local  goverrunent 
agencies,  or  geographic  regions:  (3) 
result  in  significant  adverse  effects  on 
competition,  employment  investment  or 
productivity,  innovations,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets  and;  therefore,  has  been 
determined  to  be  "not  major".  These 
actions  do  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Act.  REA  has 
concluded  that  promulgation  of  this  rule 
would  not  represent  a  major  Federal 
action  significanUy  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.  (1976))  and. 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment.  This 
program  is  excluded  from  the  scope  of 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  ofHcials. 

This  regulation  contains  no 
information  or  recordkeeping 
requirements  which  require  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507  et  seq.). 

Background 

REA  has  issued  a  series  of 
pubhcations  entiUed  "bulletins"  which 
serve  to  implement  the  policy, 
procedures,  and  requirements  for 
administering  its  loan  and  loan 
guarantee  programs  and  the  security 
instruments  which  provide  for  and 
secure  REA  Hnancing.  REA  has  issued 
in  this  series  a  number  of  bulletins  that 
set  forth  REA's  requirements  and 
procedures  for  the  purchase  and 
installation  of  such  items  of  material 
and  equipment  and  the  construction  of 
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system  facilities  by  R£A  electric 
borrowers.  To  assist  the  REA  borrowers 
dnd  promote  efndency.  a  listing  of  all 
the  electric  proRram  contracts  involved 
in  these  activities  has  been  established 
to  show  the  purpose  of  each  contract  its 
current  issue  date,  and  the  source  where 
copies  may  be  obtained. 
Lkt  of  Subiwts  in  7  CFR  Part  1735 

Loan  programs — electric. 

In  view  of  the  above.  REA  hereby 


amends  7  CFR  Chppler  XVll  by  adding 
Part  1735  to  read  as  follows: 

PART  173S— STANDARD  FORMS  OF 
ELECTRIC  CONTRACTS 


standard  forms  of  contracts  that  REA 
prepared  for  use  by  electric  borrowem 
when  procuring  engineering  and 
architecturalservices.  purchasing 
distribution  and  transmission  materials 
and  equipment,  and  constructing 
Authority:  7  US.C  901  et  seq.:  7  U.S.C.  1921      generating  facilities  with  REA  loan 
^igga  funds.  Copies  of  the  contract  forms  are 

available  for  the  sources  indicated  in 
S  173S.1  List  of  standard  forms  of  atectrlc  the  testing.  A  notice  of  any  change  in 
contracts.  these  contract  forms  will  be  published  in 

Following  is  a  list  of  the  current  REA        the  Federal  Register. 


REA  Standard  Forms  of  Electric  Program  Contracts 


REA  term  No. 


168b 


173 
198 

wn 

203 
211 

218 

«20 

224 

2»t 
235 
238 

237 

242 

244 

251 
257 

270 
297 
307 
458 

450 
784 
788 
700 


3-62 

4-79 

3-56 


Title 


Contractor's  lX)0(J. 


ConMctof*  txmd  <leM  than  SI  miMon| 


Mai8nals  cuniiact . 


C»rti8cl>o«cowBl1ioncon<iactcon«tnjc>Mw. 


>-73 
9-72 

7-72 

3-72 

8-78 

5-87 

1-82 

3-55 

8-72 
8-72 

8-72 

11-58 
12-56 

5-53 

3-73 

7-70 

12-55 

4-60 

3-55 

9-58 
8-72 
3-72 
5-70 


Equipwiowt  oomrscL ...„._,„.....'-.— — — .. 

Conskudion  conlracl  9Bn8r«lin(j. — . . — 

WgWofwy  cl— ing  conlracl . 

TwwMMion  tystam  right-oM»ay  dmUng  con- 
tract 


Puipoae 


contract  tor  the  design  and 
of  a  ganerating  plani 


Enginaeiing  aaMioa  ooMrad  system  planning... 
AnHtettuii  saraicee  contract 

Waiver  and  releaae  ol  ken - — 

Waiver  and  rslBaso  o(  ian.. 


Used  in  REA  Fonns  200.  203.  784.  790.  830  8  831 

In  keu  o(  REA  Fonn  168b,  used  wtien  contractor's 
surety  twa  accepted  a  small  busv«s$  administration 
guarantee. 

Uaad  lor  tfstribuion.  Mnsnvsson.  general  plar«  and 
Minor  oanoraton  MHlanit  and  aqupmant  pufchasat. 

Uaed  in  REA  Fona  200.- 

Used  lor  equipmer*  purchases - 

Uaad  tor  ganeiallng  ptanl  conatnjctKm  or  tor  iha  tor- 

niaMng  «id  inataHaiiow  d  maior  items  ot  equipment 
Used  tor  dMribulion  ri(M-o(-way  deanng  work  which  Is 

to  be  partDwwad  asperate  from  line  oonatructiow. 
Uaed  tor  tr remission  line  ngfrt-ot-mm/  clearing  wodi 

which  ia  to  be  perlormed  separate  from  trm  corv 


Source  of  copies' 


In  respective  contract 

tonn. 
REA. 


REA. 

In  respective  oontraol 


Used  to  obtain  8«e  services  o«  an  anginenr  lor  tw 
deavt  «id  oonatnctton  ol  a  generating  ptant  This 
contract  is  opltanal  i  under  $50,000 

Uaed  to  obian  the  services  o(  an  ertgNieer  for  system 


Engineenng  service  contract- 
design  and  conslrucSoa 

Engmooring    service   contract— etodrlc   system 
design  and  construction. 


Efl^naehng   aamioe   contract— atoebv 
design  and  conslructon. 

Aseignment  ot  er<;^nooring  service  corttrac* 

contract 


Material  receipt 

Conbacl  to  conatnct  buildings 

Equal  opportunity  addendunv.- 

Engineering  service  confract— retainer  tor  con- 

sullatia 
Bid  bond 


Used  to  obtain  the  architectural  senwcea  tor  the  design. 
piatiM— on  ol  iSawlrigs  and  description  oi  malenai 
lorhaadquartarabuihings. 

Uaed  «  REA  Fomis  200,  203.  784.  830.  and  831 

Used  in  REA  Forma  200,  203,  764.  830.  and  831 

Uaed  to  oiiiain  tie  services  of  an  engrwer  tar  tlie 

deeign  and  oonetrudion  o(  substaMms. 
Used  to  obtain  the  services  o<  an  eng»wer  for  the 

deeign  and  construction  o<  distnbution  and  Iransmis- 


Ueed  to  6t*mn  the  aarvices  ol  an  engineer  tor  the 
deaiga  and  oonstnjction  ol  distribution  and  transm*- 
aion  facilities. 

Uaad  to  assign  ei'vnooring  servve  contract 

Used  to  obtain  the  engineenng  services  tor  work  not 
covered  t»y  other  erig^wonng  service  cuntiacts. 

Used  «  REA  Forms  764.  830.  and  831 


Engineering  ser\wce  pwver  study. 


Substation  and  swItchHig  station  ewction  con- 
fract. 

EiacMc  aystem  communcatnna  and  oontrel 
equipment  contract 

Dofribufron  ire  extension  conatrucSon  contract 
(labor  a  materials). 


Used  to  corwfruct  headquarter  buMmgs.  generating 
plani  buiidtogs  and  other  stnicture  consfructioa 

Addendwn  to  cuntiacls  not  having  current  equal  oppor- 
tunity provisions. 

Used  to  Ot>tain  Ihe  services  ol  an  engineer  for  oonsi4- 
tation  services. 

Used  In  REA  Fonns  200.  203.  257,  764.  830  and  831 .... 

Ueed  to  obtam  generasng  plant  niatenat  and  equip- 
ment purchases  over  StO.OOO.  not  requ»ing  accept- 
ance tests  at  the  protect  site 

Used  to  obtain  the  services  o*  an  engkieer  to  do  a 
power  study. 

Used  to  conefruct  substations  and  switctimg  stations 


Uaed  lor  delivery  and  installation  at  equ«iinent  tor 

aystem  commurficalions. 
Used  (or  kmited  cbslrtxjtion  construction  accounted  for 
under  work  order  procedure 


REA 
REA. 

REA. 

REA  :'..:■■ 

REA. 

REA. 
REA. 

ki  reepective  oonfract 

m  ra^MCliv*  oonnact 

loini 
REA. 

REA 

REA 

REA. 
REA. 

fri  respective  contract 

form. 
GPO» 

REA 

RCA. 

In  respective  contract 

form. 
REA 

REA 
REA. 
REA. 
GPO» 
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REA  Standard  Fofuyis  Of  ELEcmic  Program  CofrmAcrs— Continued 


REA  lOffVR  No. 

laauedBto 

TWe 

Purpoae 

Sotaoe  of  copies' 

782 
792a 

5-70 
10-82 
2-70 
5-70 
8-72 
2-73 

Oistributton  Ine  extension  conafruction  confract 

(Isboronlyy. 
ConfrsctorM  bond.              

CwWcste  off  oonttmctfon  end  indomnily  ftQra^ 
ment 

clactric  systeiii  consfructton  confract  Qthot  A 

inslarisl). 
Bacfrlc  fransmlaaton  consfrucSon  confract  8abor 

Uaed  tor  hnlted  dNfrtMHion  consfrucSon  accounted  for 

l,liMri  ki  RFA  Fnrnif  201  ffi^  702        

GP0». 

792b 

UmiI  in  REA  Fmiim  901,  TOO.  and  709 

frt  renwclive  oiiofrart 

79ac 
830 

831 

Uaad  in  REA  Fornis  201. 790  and  792 

Used  lor  tisliitKOon  and/or  transmiaaion  protect  coiv 
sfrudton. 

lonTL 
In  raspeckve  confrad 

GPO«. 

GPO». 

>A 


led  nuntoar  d  oopiae  of  the  puHteriton  trti  bs  lumiahad  by  REA  upon  ivquast  Aa  ttria  document  l»  pubWiad  by  tie  Federal 
,  in  Itw  pubic  domain,  addMonil  cooias  iiiay  ba  dupicaiad  tocaSy  by  any  user  as  daafred.  Requeats  tor  copiea  should  be  sent  to  «w  Oi 
I  EMdon,  a&  Dapafbnani  of  AflricuNura,  Rimt  DacfrifcjBfruii  AdnMMalon,  Waiftwgton.  DC  20250.  Tbe  talaphone  number  o<  tw  REi 
(202^Ma-8674. 

1(20^789-3288. 


REA 


and  la. 
office  ia 


lor  copies  sttoiM  lis  aubmlllad  to  ttta  SisMrlntandeni  of  Docuaienlih  U-S.  Go¥erfMiMn(  ftnling  Office,  WWhirtgloft,  DC  20402.  Telephone 
ia|iaMarcaidor\AM.lM  --~--  — ~—  —  — ~— 


(7  US.C  901  er  se9.:  7  U.&C  1921  ef  sef.) 

Dated:  October  12, 1968. 
HaraldV.HtMlar. 
Administrator. 

IFR  Doc  86-2644  Filed  2-6-S8;  8:45  am] 
)  COOK  S«1S-tS4i 


DEPARTMEMT  OP  JU8TICC 


•  CFR  Part  101 


fflH^  ffVWiaNHI  IVMOa  ISVw'SpSCIBr - 


r.  Immigration  and  Naturalization 
Service,  Justice. 
ikCnON:  nnal  rule.  ^ 


I  This  revision  will  add  a  new 
special  immigrant  section.  The  rule 
revision  is  necessary  to  implement  Pub. 
L  99-603  section  312,  which  created  new 
special  immigrant  and  nonimmigrant 
classifications. 

EFFECTIVE  IMTE:  February  7, 1989. 
FON  FURTNEII  mFORMATION  CONTACT: 
Thomas  E.  Cook,  Senior  Immigration 
Examiner,  Immigration  and 
Natiuvlization  Service,  425 1  Street, 
NW.,  Washington,  DC  20538,  Telephone: 
(202)  633-3320. 

SUPPLEMENTARY  INFOflMATION:  On 
November  6, 1988,  President  Reagan 
signed  Pub.  L  99-803,  the  Immigration 
Reform  and  Control  Act  of  1988.  Section 
312  of  Pub.  L  99-803  amended  section 
101(a)(27)(I]  of  the  Immigration  and 
Nationality  Act  (INA).  8  U.S.C.  1101,  to 
add  a  new  category  of  "special 
immigrants,"  covering  certain  ofBcers 
and  employees  of  international 
organizations  and  their  immediate 
relatives. 


This  provision  was  intended  to 
alleviate  hardships  on  long-time  United 
States  resident  employees  and  officers 
of  international  organizations  and  their 
immediate  family  members.  The  House 
Judidaiy  Cmunittee  Report  of  May  13. 
1983,  page  60.  indicates  that  the  grant  of 
special  immigrant  status  was  intended 
to  reflect  the  fact  that  some  aUens  who 
have  been  employed  by  international 
organizations  in  die  United  States  for 
long  periods  of  time  have  in  effect 
become  fuUy  integrated  into  American 
society,  and  that  forced  departure  due  to 
die  retirement  or  death  of  the  principal 
G4V  visa  holder  has  an  adverse  effect 
on  the  family  members  who  had  become 
"Americanized.'* 

The  publication  of  implementing 
regidations  was  held  in  abeyance 
pending  the  passage  of  the  Immigration 
Technical  Corrections  Act  of  1988, 
signed  by  the  President  on  October  24, 
1988,  which  overcame  certain 
ineligibilities  not  intended  by  the 
original  legislation. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  i>roposed  rulemaking  and 
delayed  effective  date  is  impractical  and 
unnecessary  as  the  changes  have  been 
mandated  by  passage  of  Pub.  L  99-603. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under  the 
provisions  of  the  Paperwork  Reduction 
Act  imder  control  number,  1115-0053. 

This  is  not  a  major  rule  within  the 
meaning  of  section  l(b]  of  E.0. 12291. 
nor  does  this  rule  have  federalism 
implications  warranting  the  preparation 


of  a  Federal  Assessment  in  accordance 
wiUi  E.0. 12812. 

List  of  Subjects  in  S  CFR  Part  in 

Definitions. 

Accordingly.  Chapter  I  of  TiUe  8,  Code 
of  Federal  R^ulations,  is  amended  to 
read  as  follows: 

PART  lOI-PRESUMPTION  OF 
LAWFUL  ADMISSION 

1.  The  audiority  citation  of  Part  101  is 
revised  to  read  as  follows: 

Atrthority:  8  U£.C  1103. 8  CFR  Part  Z 

2.  A  new  §10L5  ia  added  to  read  as 
follows: 

11014   SpoeWiiMMigrantSISflMefor 
Certain  0-4  Nonintiitigranls. 

(a)  Application.  An  application  for 
adjustment  to  special  immigrant  statiu 
under  section  101(a)(27)(I)  of  die  DMA 
shall  be  made  on  Form  1-485.  The 
application  date  of  the  1-485  shall  be  the 
date  of  acceptance  by  the  Service  as 
properly  tiled.  If  the  application  date  is 
other  than  the  fee  receipt  date  it  must  be 
noted  and  initialed  by  a  Service  officer. 
The  date  of  application  for  adjustment 
of  status  is  the  closing  date  for 
computing  the  residence  and  physical 
presence  requirement.  The  applicant 
must  have  complied  with  all 
requirements  as  of  the  date  of 
application. 

(b)  Documentation.  All  documents 
must  be  submitted  in  accordance  with 
S  103.2(b)  of  tiiis  chapter.  The 
application  shall  be  accompanied  by 
dociunentary  evidence  establishing  die 
aggregate  residence  and  physical 
presence  required.  Documentary 
evidence  may  include  official 
employment  verification,  records  of 
official  or  persormel  transactions  or 
recordings  of  events  occurring  during 
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the  period  of  claimed  residence  and 
physical  presence.  Affidavits  of  credible 
witnesses  may  also  be  accepted. 
Persons  unable  to  furnish  evidence  m 
their  own  names  may  furnish  evidence 
in  the  names  of  parents  or  other  persons 
with  whom  they  have  been  living,  if 
affidavits  of  the  parents  or  other  persons 
are  submitted  attesting  to  the  claimed 
residence  and  physical  presence.  The 
claimed  family  relationship  to  the 
principle  G-4  international  otganiiaUon 
ofTicer  or  employee  must  be 
substantiated  by  the  submission  of 
verifiable  dvil  documents. 

(c)  Residence  and  physical  pretence 
requirements.  AU  applicants  applying 
under  sections  101(ai(27)(I)  (i).  (ii),  and 
(iii)  of  the  INA  orast  have  resided  and 
been  physically  present  in  the  United 
States  for  a  designated  period  of  time. 
For  purposes  of  this  section  only,  an 
absence  from  the  United  States  to 
conduct  ofBcial  business  on  behalf  of 
the  employing  organization,  or  approved 
customary  leave  shall  not  be  subtracted 
from  the  aggregated  period  of  required 
residence  or  physical  presence  fbr  the 
current  or  fbnner  G-4  ofRcer  or 
employee  or  the  accompanying  spouse 
and  unmarried  sons  or  daughters  of  such 
ofHcer  or  employee,  provided  residence 
in  the  United  States  is  maintained 
during  such  absences,  and  the  duty 
station  of  the  principle  G-A 
nonimmigrant  continues  to  be  in  the 
United  ^tes.  Absence  from  the  United 
States  by  the  G-4  spouse  or  nnnianied 
son  or  daughter  without  the  principle  G- 
4  shall  not  be  subtracted  from  the 
aggregate  period  of  residence  and 
physical  presence  if  on  customary  leave 
as  reoognJMd  by  the  tntematioaal 
organintiaa  ■iptnywr.  Absence  by  the 
unmarried  SOB  or  daughter  while 
enrolled  in  a  scbool  outside  the  United 
Stales  will  not  be  counted  toward  the 
physical  presence  reouirenient 

(d)  ASainteaance  of  noimamigraat 
statm.  Section  101(aX27HQ  (i)>  ud  (U) 
requires  the  applicant  to  accme  the 
required  period  of  residence  and 
physical  presence  in  the  United  States 
while  maintaining  status  as  a  G-4  or  N 
nonimmigranL  Section  101(aX27)(IKiii) 
requires  such  time  accrued  only  in  G-4 
nonimmigrant  status. 

Maintaining  G-4  status  for  this 
purpoae  is  defined  as  maintaining 
qualified  employment  writh  a  "G" 
international  organization  or 
maintaining  die  qualifying  family 
relationship  with  the  G-4  international 
organization  officer  or  employee. 
Maintaining  status  as  an  N 
nonimmigrant  for  diis  purpose  requires 
the  qualifying  family  relationship  to 
remain  in  effect.  Unauthorized 
employment  urill  not  remove  an 


otherwise  eligible  alien  from  G-4  status 
for  residence  and  physical  presence 
requirements,  provided  the  qualifying 
G-4  status  is  maintained. 

Dated  January  IS.  1988. 
Blfimd  K.  Muitun. 

Associate  Commissioner.  Examinations, 
Imaiigration  and  NaUiralixation  Service. 
[FR  Doc  80-2768  Filed  2-3-80:  8:45  am] 

I  COOC  4410-10-11 


DEPARTMEHT  OF  TRANSPORTATION 

Federal  Avtatton  AdninMralloii 

14CFRPwtM 

IDockel  Na  M-CC-3»-A0;  Amdt  m-9t»} 


Modrt  DO"2t  D-1  AlrplWWl 

AOWlcr.  Federal  Aviation 
Administiatian  (FAA).  DOT. 

Acnow:  Final  role. 

■UMMAim  This  amendment  adopts  a 
new  Airworthiness  Directive  (AO), 
appUcabla  to  Ooraiar  Model  Do^28  D- 
1  airplanes,  which  requires  a  check  of 
the  location  and  relocation,  if  necessary, 
of  the  installed  Station  Guide  Line.  The 
Center  of  Gravity  (CG.)  SUtion  Guide 
Line  1ms  been  incorrectly  installed  on 
some  Do-28  D-1  airplanes,  which  if  used 
to  determine  the  airplane  balance,  may 
result  in  the  airplane  being  loaded 
forward  or  aft  of  the  CG.  limits. 
Operation  of  the  airplane  outside  it's 
design  CG.  envelope  could  cause  the 
loss  of  control  of  the  airplane.  This 
action  will  preclude  use  of  an  incorrect 
location  reference. 
imcnvi  OATK  March  la  I98a 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDWilMI,  Donder  Service  Bullettn  (S/ 
B]  No.  1121-1703.  dated  May  20,  IBSa 
aiqilicable  to  this  AO  may  be  obtained 
from  Domier  GmbH.  D-8000  Munchen 
66,  Post  Office  Box  21fla  Federal 
Republic  of  Germany.  This  information 
may  also  be  examined  at  the  Rules 
Docket.  FAA.  Office  of  the  Assistant 
Chief  Counsel  Room  155a.  601  East  12th 
Street.  Kansas  CUy.  Missouri  64106. 

KM  RmTNm  MPORMATION  CONTACR 

Mr.  Heinz  Hellebrand,  Aircraft 
Certification  Office.  AEU-loa  Europe. 
Africa,  and  Middle  East  Office.  FAA.  c/ 
o  American  Embassy,  B-IOQO,  Brussels. 
Be^um:  Telephone  (322)  513^8.30:  or 
Mr.  Herman  C  Belderok.  Project 
Support  Section  Foreign  Aircraft. 
Central  Re^on,  ACE-IOQ.  601  East  12th 
Street  Kansas  Qly,  Missouri  64106: 
Telephone  (816)  426-6832. 


SUPFLSMmTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  AD  requiring  an  inspection  of  the 
CG.  Station  Guide  Line  (SGL)  location 
and  replacement  if  incorrectly  installed 
on  certain  Model  Do-28  D-1  airplanes 
was  published  in  the  Federal  Register  on 
November  4. 1988  (53  FR  44610).  The 
proposal  resulted  from  the  manufacturer 
becoming  aware  that  the  airplane  CG. 
SGL  located  in  the  cabin  and  used  for 
determining  the  loading  station,  does  not 
correspond  to  the  Airplane  Flight 
Manual  and  the  loading  station  referred 
to  in  the  loading  tables.  In  certain  cases, 
using  the  values  determined  by  the  CG. 
SGL  may  result  in  the  airplane  being 
loaded  to  exceed  the  forward  or  aft  CG. 
loading  limits,  thereby  adversely       / 
affecting  the  airplane  stability 
characteristics.  Consequently.  Domier 
issued  S/B  No.  1121-1703.  dated  May  20, 
1988,  which  requires  an  inspection  of  the 
location  of  the  CG.  SGL  and 
replacement  if  the  location  guide  is 
incorrectly  installed. 

The  Federal  Republic  of  Germany 
Civil  Aviation  Authority,  the  Luftfahrt 
Bundesamt  (LBA),  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Germany,  classified  this 
Service  Bulletin  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes. 

On  airplanes  operated  under  LBA 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  LBA 
combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operabon  in  the  United 
States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
Domier  S/B  No.  1121-1703,  dated  May 
20, 1968,  and  the  mandatory 
classification  of  this  Service  Bulletin  by 
the  LBA,  and  concluded  that  the 
condition  addressed  by  Domier  S/B  No. 
1121-1703,  dated  May  20. 1988,  was  an 
unsafe  condition  that  may  exist  on  other 
airplanes  of  this  type  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  Part  39  of  the  FAR  to 
include  an  AD  on  this  subject 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
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were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change. 

The  FAA  has  determined  that  this 
regulation  involves  3  airplanes  at  an 
approximate  one-time  cost  of  $20  for 
each  airplane,  for  a  total  fleet  cost  of 
$60.  The  cost  of  compliance  with  die 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distributioD  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  aocoidanoe 
with  Executive  Order  12612,  it  is 
detemiined  that  this  fmal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Therefore,  I  certify  that  this  action  (1) 
'  is  not  a  ''major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significuit 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  Februaiy 
2&  1979):  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  oi 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
final  evaluation  prepared  for  thb  action 
is  contained  in  the  regulatory  docicet  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  $  39.13  of  Pari  39  of  the  FAR  as 
follows: 

PART  39—[AIIIENDEDI 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  10B(g)  (Revised.  Pub.  L  97-449, 
January  IZ.  1963):  and  14  CFR  MM. 

§39.13    (AfflMidadl 

2.  By  adding  the  following  new  AD: 

Domier  Applies  to  Model  Do-28  D-1  (all 
serial  nuinl>er8)  airplanes  certificated  in 
anycategofy. 
Compiianee:  Required  witian  the  next  SO 
hours  time-in-oervioe  after  the  effective  date 
of  this  AD.  uBless  already  ancowjili sited. 


To  preclude  operation  of  the  airplane 
beyond  the  approved  forward  or  rear  center 
of  gravity  limits,  accomplish  the  following: 

(a)  Inspect  the  inatalled  Center  of  Gravity 
Station  Guide  Line  in  accordance  with 
Domier  Service  BttUetin  No.  1121-1703.  dated 
May  20, 1986,  and  determine  its  location. 
Prior  to  hirtlier  flight  replace,  and  correctly 
locate  the  Guide  Une  if  neceasary. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  t>e  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  SD  may  be  used  if  approved  l>y  Um 
Manager,  Aircraft  Certification  Office.  AEU- 
100  Europe,  Africa,  and  Middle  East  Office. 
FAA.  c/o  American  Embassy,  B-1000 
Brussels,  BelgiiHn. 

All  persons  ejected  by  this  directive 
may  obtain  copies  of  the  document 
referred  to  herein  upon  request  to  the 
Aircraft  Cotification  Office,  AEU-loa 
Europe,  Afiica,  and  Middle  East  Office, 
FAA.  c/o  American  Embassy,  B-IOOO 
Brussels,  Belgium,  or  asay  examine  this 
document  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  Rtx>m  1558, 601 
East  12th  Street  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
26,18aa 

Bany  D.  Clements, 
Manager,  Small  Airplane  Directorate, 
Aircraft  Cert^cation  Serrhx. 
[FR  Doc  68-2756  Filed  2-6-68;  8:45  am] 
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[Airspaoe  Dedwt  No.  M-ACE-141 


AltefaHon«« 
lA 


AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Correction  to  final  nde. 

summary:  This  action  corrects  the  name 

of  the  airport  erroneotisly  cited  in  the 

description  of  the  Clarinda.  Iowa, 

transition  area,  as  '*Clarinda  Municipal 

Airport."  It  shotdd  state  "Schendc 

Field". 

EFFECnVE  date:  February  7, 1969. 

FOR  FURTHER  RIFORMATION  CONTACT 
Lewis  C.  Earp,  Airspace  Specialist 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-^MO. 
FAA.  Central  Region.  601  East  12th 
Street  Kansas  City.  Missouri  64106, 
Telephone  (816)  426-3408. 
SUPPI.EMENTARV  information: 

History 

On  December  2&.  1988,  the  FAA 
published  FR  Document  No.  88-296ii2 


which  amended  the  Clarinda,  Iowa. 
transition  area  (53  FR  52403). 
Inadvertently,  the  incorrect  airport  name 
was  used.  This  action  corrects  that 
error. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  line  5  of  the  Clarinda, 
Iowa,  transition  area  description,  in 
Federal  Register  Document  86-29682, 
beginning  on  page  52403  of  the  Federal 
Register  published  on  December  28, 
1988,  should  be  corrected  to  read  as 
follows:  "169°  bearing  from  Schenck 
Field". 

Authority:  49  U.S.C  1348(a),  1354(a),  1510: 
Executive  Order  10664:  46  U.S.C.  106(g).  (Rev. 
Pub.  L  97-449.  January  12. 1983: 14  CFR  11.68) 

Billy  G.  Peacock. 

Acting  Maaagar,  Air  Thiffic  Dtvisioit  ACE- 
500. 

[FR  Doc.  80-2757  Filed  2-fr-8B:  ft45  ■») 
I  COOC  4S1*-tS-M 


FEDERAL  TRADE  COmilSSION 
16  CFR  Part  IS 

(DodwtNaSSeO] 

Prod  Aslslra  Drhcs  Qliidto  of 
WasMnQton,  DC.  ot  tLi  Now  nonby 
CoqguotaL 

AOENCV:  Federal  TVade  Commission. 
ACTION:  Notice  of  period  for  public 
comment  on  Order  to  Show  Came. 

■UMMART,  This  docasaent  announces 
the  public  comment  period  on  the 
Coounission's  decision  to  reopen  and 
modify  its  order  a£Cectiiig  acts  and       __, 
practices  of  the  Fred  Astaire  Daace 
Stndios  to  provide  greater  protection  for 
the  ctmsumers. 

DATES:  The  deadline  for  fiUng  comments 
in  this  matter  is  MartJi  3. 1989. 
ADDRESSER:  Comments  should  be  sent 
to  the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20580.  Requests  for 
copies  of  the  Order  to  Show  Cause 
should  be  sent  to  the  Public  Reference 
Branch,  Room  130. 


FOR  FURTHER  MTORMATION  CONTACT 
Wallace  A.  Witkowski.  (202)  326-3015. 
or  George  O'Brien.  (202)  326-297Z 
Enforcement  Division.  Bureau  of 
Consumer  Protection.  Federal  Trade 
Conunission.  Washington.  DC  20S8a 

SUPPLEMEHTARV  MFORMATION:  Hw 
order  in  Docket  Na  8580  was  published 
at  29  HI  4063  on  March  28. 1964.  Ronby 
Corporation,  et  aL  licenses  the 
operation  of  the  Fred  Astaire  Dance 
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Studios.  The  proposed  order 
modincations  would  provide 
cancellation  and  pro  rata  refund  rights 
for  the  students  and  impose  other 
measures  for  the  protection  of  the 
consumer.  Respondents  have  consented 
to  the  proposed  modification.  The  Order 
to  Show  Cause  was  placed  on  the  public 
record  on  February  1, 1969. 

Usts  of  Subiacts  in  16  CFR  Part  IS 

Dance  studios.  Trade  practices. 
DoQ«MS.aMk. 
Secretary. 
|FR  Doc  80-2806  Filed  2-6-88;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Intefnatfonel  Traoe  AdnNniatfatioii 

19  CFR  Part  356 

[DoetotNa  61141-6241] 

Panel  Review  Under  Article  1904  of 
UA*Canede  Free  Trade  AQraement 


r.  International  Trade 
Administration,  Department  of 
Commerce. 

action:  Notice  of  effective  date  of 
interittt-final  r\Ue. 


:  Title  IV  of  the  United  Statet- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1968.  Pub.  L  No. 
100-446,  lOZStat.  1851  (1988)  ("the  FTA 
Act"),  establishes  procedures  for  review 
by  a  binational  panel  of  United  States 
antidumping  and  countervailing  duty 
final  determinations  involving  Canadian 
products  and  for  requesting  panel 
review  of  Canadian  antidumping  and 
countervailing  duty  final  determinations 
involving  products  of  the  United  States. 
Title  rv  implements  Chapter  19  of  the 
United  States-Canada  Free-Trade 
Agreement  ("Agreement").  As 
authorized  by  section  406(d)  of  the  FTA 
Act,  the  International  Trade 
Administration  published  an  interim- 
fmal  rule  and  request  for  conunents  on 
December  30, 1988  (53  FR  53232) 
intended  to  implement  certain 
administrative  procedures  required  by 
Article  1904  of  the  Agreement  and  the 
FTA  Act.  The  regulations  were  to  be 
codined  at  19  CFR  Part  356.  The 
effective  date  of  this  interim-final  rule 
was  to  be  the  date  of  entry  into  force  of 
the  Agreement.  On  January  6. 1989,  the 
United  States  Trade  Representative 
published  a  notice  in  the  Federal 
Register  (54  FR  505]  announcing  January 
1, 1989  as  the  entry  into  force  date  of  the 
Agreement.  Therefore,  January  1. 1986  is 
the  effective  date  of  ITA's  interim-final 


rule  published  on  December  sa  1966  (53 
FR  53232). 

imcnvt  DATC  January  1, 1966  is  the 
effective  date  of  the  regulations 
published  on  December  3a  1968. 53  FR 
53232.  Part  V.  Written  comments  on  the 
interim-final  rule  must  be  received  no 
later  than  March  2. 1969. 


kTiON  contact: 
Lisa  E  Koteen.  (202)  377-1754  or  Jean 
Heilman  Grier.  (202)  377-0633. 
AUaa  Moors. 

Undersecretary  for  IntemationaJ  Trade. 
.    Date:  January  31. 19801 
(FR  Doc  80-2773  Filed  2-6-8R  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmWatration 

21CFRPart56t 

New  Anbnal  DniQafor  Uee  in  Animal 


;  Food  and  Drug  Administration. 
Final  rule. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Hoechst- 
Roussel  Agri-Vet  Ca  The  NADA 
provides  for  using  separately  approved 
Type  A  medicated  articles  containing 
either  bambennydns  or  narasin  to 
manufacture  a  combination  Type  C 
medicated  feed  for  the  prevention  of 
coccidiosis.  for  increased  rate  of  weight 
gain,  and  for  improved  feed  efficiency  in 
broiler  chickens. 
KfWCriVl  nATC  February  7, 1989. 

TOR  FUNTHm  MPOMHATION  CONTACT! 

Loimie  W.  Luther.  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20657.  301-443-4317. 

aUPPLIKKNTAIIV  WIFOWMATION:  Hoechst- 
Roussel  Agri-Vet  Co..  Route  202-208 
North,  Somerville,  NJ  06876.  has  filed 
NADA  140-845,  providing  for  combining 
separately  approved  bambennycins  and 
narasin  Type  A  medicated  articles  to 
make  a  Type  C  medicated  feed 
containing  I  to  2  grams  of  bambennycins 
per  ton  and  54  to  72  grams  of  narasin  per 
ton  for  use  in  broiler  chickens  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acervulina,  E.  maxima,  E.  brunetti,  and 
E.  mivati,  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efBciency. 


The  application  is  approved  and  the 
regulations  in  21  CFR  55a95  and  558.363 
are  amended  accordingly.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  |  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20657.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

Jhe  agency  has  determined  under  21 
CFR  25;24(d)(l)(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  588      ! 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  55S-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  Tlie  audiority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

AndMxity:  Sec  512. 82  Stat.  34»-351  (21 
U.S.C  3eob):  21  CFR  5.10  and  5.83. 

2.  Section  558.95  is  amended  by 
adding  new  paragraph  (b)(4Hii)  to  read 
as  follows: 

I  SS6.68   Bambennycins. 

•  •        •        •        * 

a»)  *  •  * 
(4)  *  •  • 

(ii)  Narasin  as  in  S  55a363. 

3.  Section  55a363  is  amended  by 
adding  new  paragraphs  (a)(4)  and 
(c)(l)(iv)  to  read  as  follows: 

{556.363    Narasin. 

(a)  *  *  • 

(4)  To  012799:  36,  45.  54,  72,  and  90 
grams  per  pound  with  2  and  10  grams 
per  pound  of  bambennycins,  paragraph 
(c)(l)(iv). 

•  •        *        •        * 

(c)  •  •  * 

(1)  *  •  * 

(iv)  Amount  per  ton.  Narasin,  54  to  72 

grams,  plus  bambennycins,  1  to  2  grams. 

(A)  Indications  for  ustt.  For  prevention 

of  coccidiosis  caused  by  Eiireria 


necatrix,  E.  tenella.  E  acervulina,  E. 
brunetti,  E.  mivati,  and  E.  maxima,  and 
for  increased  rate  of  weight  gain  and 
improved  feed  efficiency. 

(B)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  the  sole 
ration.  May  be  fatal  if  fed  to  adult 
turkeys,  horses,  or  other  equines. 
•        •        •        •        • 

Dated:  (amiary  31. 1989. 

RidiardH.TflAs, 

Deputy  Director.  Center  for  Veterinary 
Medicine. 

|FR  Doc.  80-2799  Filed  2-6-89:  &4S  am) 
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VETERANS  ADMINtSTRATION 
38CFRPart6 

Capping  of  Velerana  Special  Ufa 
insurance  "RS"  Term  Prenntums 

AQEMCV:  Veterans  Administration. 
ACnON:  Final  regulation. 

auMMARv:  The  Veterans  Administration 
(VAJ  is  amending  its  regulations  to 
reflect  that  premiums  for  Veterans 
Special  Life  insuraxice  (VSU)  "RS"  term 
policyholders  will  be  capped  at  the 
renewal  age  70  premium  rate.  VSU  "RS" 
term  policyholders  who  have  already 
renewed  their  policies  at  the  age  71 
premium  rate  or  above  will  have  their 
premiums  reduced  Trolled  back")  to  the 
renewal  age  70  rate.  Policyholders  under 
age  70  will  have  their  premiums  capped 
at  their  first  renewal  beyond  age  70. 
EFFECTIVE  DATE:  February  7, 1989. 
FOR  FUnTNM  8IF0RMMT10N  CONTACT 
Mr.  Paul  F.  Koons.  Assistant  Director^ 
.  Insurance.  Veterans  Administration 
Regional  Office  and  Insurance  Center. 
P.O.  Box  8079.  Philadelphia.  PA  1910L 
(215)  951-5380. 

SUPWrMgNTAWY  aVOMIATlON:  On 
pages  39750  and  39751  of  the  Federal 
Register  of  October  12. 198a  the  VA 
published  proposed  regulatory 
amendments  providing  that  premiums 
for  VSU  "RS"  term  poUcyhoWers  will  be 
capped  at  the  renewal  age  70  premium 
rate.  Interested  parties  were  given  30 
days  within  which  to  submit  written 
comments,  suggestions,  or  ob|ectioBs 
regarding  the  proposed  regulatory 
amendments.  No  written  objections 
were  received  and  the  proposed 
regulations  are  hereby  adopted  without 
change  as  set  forth  below. 

The  Administrator  hereby  certifies 
that  this  final  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  they  are 
deHned  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 


U.S.C.  605(b).  this  regulation  is. 
therefore,  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  secMons  603  and  604. 
The  reason  for  this  certiHcation  is  that 
this  regulation  will  affect  only  certain 
VSU  policyholders.  It  will,  therefore, 
have  no  significant  direct  impact  on 
small  entities  in  terms  of  compliance 
costs,  paperwork  requirements  or  effects 
on  competition. 

The  VA  has  also  determined  that  this 
Hnal  r^olation  is  non-major  in 
accordance  with  Executive  Order  12291. 
Federal  Regulation.  This  regulation  will 
not  have  a  laige  effect  on  the  economy, 
will  not  cause  an  increase  in  costs  or 
prices,  and  wiU  not  otherwise  have  any 
si^iificant  adverse  economic  effects. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  for  this 
proposed  regulation  is  64.103. 

List  of  Subjects  in  38  CFR  Part6 

Life  insurance.  Veterans. 

Approved:  January  24. 1980. 
Thoiaaa  E.  Hanwy. 
Acting  Admmistratar. 

38  CFR  Part  8,  National  Service  Ufe 
Insurance,  iaamended  to  read  as 
follows: 

PARTS— (AMENDEDI 

1.  In  S  8.3.  paragraph  (d)  is  revised 
and  an  authority  citation  added  to  read 
as  follows: 

§  6.3    Pfwuiwn  rates. 
•        •        •        •        • 

(d)  The  premium  rates  for  the  term 
insurance  issued  tmder  section  621  of 
the  National  Service  Life  Insurance  Act, 
as  amended,  are  based  on  the 
Commissioners  1941  Standard  Ordinary 
Table  of  Mortality  and  interest  at  the 
rate  of  ZV*  per  centum  per  annum: 
/Vo»'/£/ec^That  on  or  after  (the  date  the 
regulation  is  published  as  final) 
Veterans  Special  Life  Insurance  "RS" 
five-year  level  premium  term  rates  shall 
not  exceed  the  renewal  age  70  term 
premium  rate.  Policies  of  such  term 
insurance  which  are  converted  to 
insurance  on  the  modified  life  plan 
under  38  U.S.C.  704  (b)  or  (e)  and  such 
insurance  subsequently  issued  on  the 
ordinary  life  plan  under  38  U.S.C.  704  (d) 
or  (e).  shall  for  the  purposes  of  such 
provisions  of  law  be  deemed  to  have 
been  issued  under  38  U.S.C  723(b)  (see 
paragraph  (e)  of  this  section). 

(Authority:  38  U.aC.  704.  706) 

»  *         •         *         * 

2.  In  9  8.85.  paragraph  (a)  is  revised  to 
read  as  follows: 


5B31 


§8.«5    Raoewai  of  Nalionai  Service  Ufa 
Insurance  on  the  5-yesr  level  premium  term 
plan  and  inited  convertMe  S^year  level 
pfemiiMn  term  plan. 

(a)  Effiective  July  23. 1953.  except  as 
provided  in  paragraph  (c)  of  this  section, 
all  or  any  part  of  National  Service  Life 
Insurance  on  the  5-year  level  premium 
term  plan  or  limited  convertible  S-year 
level  premium  terra  plan,  in  any  multiple 
of  $500  and  not  less  than  SiXXW.  which  is 
not  lapsed  at  the  expiration  of  any  5- 
year  term  period,  shall  be  automatically 
renewed  without  apphcation  or  medical 
examination  for  a  successive  5-year 
period  at  the  applicable  level  premium 
term  rate  for  the  then  attained  age  of  the 
insured:  Provided.  That  on  or  after 
September  1, 1984.  National  Service  Ufe 
Insurance  "V"  5-year  level  premium 
term  rates  shall  not  exceed  the  renewal 
age  70  term  premium  rate,  or  that  on  or 
after  (the  date  the  regulation  is 
published  as  final),  Veterans  Special 
Life  Insurance  "RS"  five-year  level 
premium  term  rates  shall  not  exceed  the  . 
renewal  age  70  "RS"  term  premium  rate: 
Provided  further.  That  in  any  case  in 
which  the  insured  is  shown  by 
satisfactory  evidence  to  be  totally 
disabled  at  the  expiration  of  the  term 
period  of  his  or  her  insuranoe  ander 
cooditions  wincii  would  entitle  the 
insured  to  continued  insurance 
protection  but  for  such  expiration,  such 
insurance,  if  subject  to  renewal  under 
this  paragraph  sh^  be  automatically 
renewed  for  an  additional  period  of  5 
years  at  the  applicable  premium  rate. 
The  renewal  of  insuranoe  for  any 
successive  5-year  period  will  become 
effective  as  of  the  day  following  the 
expiration  of  the  preceding  term  period. 
and  the  premium  for  such  renewal  will 
be  tbe  appiicsble  level  premium  term 
rate  on  that  day:  Provided  further  That 
no  insurance  is  stdiject  to  renewal  if  the 
policyholder  has  exercised  the  insured's 
right  to  change  to  another  plan  of 
insurance. 

(Authority:  38  ILS.C.  705.  706J 


3.  In  f  8.113.  paragraph  (e)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

§6.113    Premtum  waiver  under  section  622 
of  ttie  Nattowal  Oenfice  Ufe  Insurance  Act, 
as  amended,  and  section  724  of  TMa  36. 
United  States  Code. 


(e)  National  Service  Life  Instirance  on 
the  5-year  level  premium  term  plan  or 
limited  convertible  5-year  level  premium 
term  plan  shall  be  automatically 
renewed  for  an  additional  5-year  period 
at  the  premium  rate  for  the  then  attained 
age  of  the  insured,  provided  the 
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premiums  on  such  insurance  are  being 
waived  under  this  section  at  the 
expiration  of  the  term  period:  Provided, 
That  on  or  after  September  1, 1984. 
National  Service  Life  Insurance  "V"  5- 
year  level  premium  term  rates  shall  not 
exceed  the  renewal  age  70  term 
premium  rate,  or,  that  on  or  after  (the 
date  of  the  regulation  is  published  as 
final).  Veterans  Special  Life  Insurance 
"RS"  5-year  level  premium  term  rates 
shall  not  exceed  the  renewal  age  70 
"RS"  term  premium  rate:  Provided 
further.  That  limited  convertible  term 
insurance  may  not  be  renewed  after  the 
insured's  fiftieth  birthday.  The  renewal 
of  insurance  under  this  section  shall  be 
effective  as  of  the  day  following  the 
expiration  of  the  preceding  term  period, 
and  the  premium  for  such  renewed 
insurance  will  be  the  applicable  level 
premium  term  rate  on  that  day.  The 
premiums  on  the  insurance  renewed 
under  this  section  shall  continue  to  be 
waived  while  the  insured  continues  in 
active  service  and  for  120  days  after 
separation  therefrom. 

(Authority:  38  U.S.C  705.  706) 

[FR  Doc  80-2856  Filed  2-6-80;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
BuTMu  Of  Land  ManagafliMt 

43  CFR  PuMe  LMid  OrdM- 6707 

IOfl-«43-0»-4214-10;  QP9-046;  OR-1M32] 

Opaning  Of  Land  Sublact  to  Saction  24 
of  tha  Fadoial  Power  Act;  Oregon 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 


1.  The  following  described  land  is 
hereby  opened  to  disposal  by  land 
exchange  as  specified  in  Federal  Energy 
Regulatory  Commission  determination 
DA-S72<)regon,  subject  to  the 
provisions  of  section  24  of  the  Federal 
Power  Act  of  June  la  1920,  as  amended, 
16  U.S.C.  818: 

WiUaoMtts  Mwidiaa 

T.eS.R.13E., 

Sec  13,  lot  1. 

The  area  described  contains  21.10  acres  in 
Wasco  County. 

2.  At  8:30  a  jn.,  on  March  3, 1989,  the 
land  «vill  be  opended  to  disposal  by  land 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751;  43  U.S.C  1716, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  the 
provisions  of  section  24  of  the  Federal 
Power  Act,  and  the  requirements  of 
applicable  law. 

3.  Except  as  provided  in  paragraph  2, 
the  land  remains  withdrawn  from 
operation  of  the  public  land  laws 
generally,  and  has  been  and  continues 
to  be  open  to  location  under  the  United 
States  mining  laws,  subject  to  the 
provisions  of  the  Act  of  August  11, 1955, 
60  Stat.  682;  30  U.S.C.  621.  and  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

|.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 

January  27. 1080. 

[FR  Doc  89-2766  Filed  2-«-80;  8:45  am) 
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:  This  order  opens  21.19  acres 
withdrawn  by  an  Executive  order  in 
connection  with  Powersite  Reserve  No. 
66  to  permit  consummation  of  a  pending 
land  exchange,  subject  to  the  provisions 
of  section  24  of  the  Federal  Power  Act. 
EFFECTIVE  DATE:  March  3, 1989. 
FOR  FURTHCR  INFORMATION  CONTACT: 
Champ  Vaughan,  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208,  503-231-6005. 
•UPPLEMCNTARV  iNFOmiATiON:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  24  of  the 
Federal  Power  Act  of  June  10, 1920,  as 
amended.  16  U.S.C.  818.  and  pursuant  to 
the  determination  by  the  Federal  Energy 
Regulatory  Commission  in  DA-572- 
Oregon,  it  is  ordered  as  follows: 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  Na  86-491;  RM-6557.  RM-5396 
■ndRM-4538] 

Radio  Broadcaatkig  Sarvicaa;  SL 
Janwa  and  BhM  Earth,  MN 

AOENCV:  Federal  Communications 

Commission. 

action;  Final  rule. 

summary:  The  Notice  in  this  proceeding 
was  issued  in  response  to  two  mutually 
exclusive  petitions.  Rogers  Broadcasting 
Inc.  proposed  the  substitution  of  FM 
Channel  283C2  for  Channel  285A  at  St. 
James,  Minnesota,  and  modification  of 
its  license  for  Station  KXAX.  Minn-Ibwa 
Christian  Broadcasting.  Inc..  requested 
the  substitution  of  Channel  283C2  for 
Channel  265A  at  Blue  Earth.  Minnesota, 
and  modification  of  its  license  for 


Station  KJLY(FM)  to  specify  the  higher 
class  channel.  A  counterproposal  was 
also  filed  by  Minn-Iowa  Christian 
Broadcasting.  Inc.,  proposing  a  swap  of 
the  two  Class  A  channels  and  an 
adjacent  channel  upgrade  on  the  new  ,  . 
Class  A  channels.  St.  James 
Broadcasting  Co.  responded  to  the 
counterproposal,  indicating  it  would  file 
an  application  for  Channel  263C2  at  St. 
James,  providing  a  second  FM  service  to 
the  community. 

On  December  6, 1988,  Rogers 
Broadcasting,  Inc.,  filed  comments 
withdrawing  its  petition  for  modification 
of  Station  KXAX  at  St.  James.  Rogere 
Broadcasting  stated  its  intention  to 
continue  operation  on  Channel  285A. 

In  view  of  the  above  information,  we 
shall  substitute  Channel  283C2  for 
Chaimel  265A  at  Blue  Earth,  Minnesota, 
and  modify  the  license  of  Station 
KJLY(FM)  to  specify  Channel  283C2.  The 
coordinates  for  Channel  283C2  at  Blue 
Earth  are  43-39-41  and  94-06-29.  In 
response  to  the  interest  expressed  by  St. 
James  Broadcasting,  we  shall  allot 
Channel  263C2  to  St.  James.  Minnesota, 
at  coordinates  43-59-00  and  94-37-48. 
We  shall  dismiss  the  petition  for  rule 
making  filed  by  Rogers  Broadcasting, 
Inc.  (RM-5396)  and  the  counterproposal 
filed  by  Minn-Iowa  Christian 
Broadcasting,  Inc.  (RM-6538). 
DATES:  Effective  March  20, 1989;  The 
window  period  for  filing  applications  for 
Channel  283C2  at  St.  James,  Minnesota, 
will  open  on  March  21, 1989,  and  close 
on  April  20, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-491. 
adopted  December  22, 1988  and  released 
February  1, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fbom  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  In  47  CFR  Part  73 

Radio  broadcasting. 

PART73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foUows: 
Authority:  47  U.S.C.  154.  303. 
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$73,202   [AmMdad] 

2.  In  §  73.202(b).  die  Table  of  FM 
Allotments  is  amended,  under 
Miimesota  by  removing  Channel  265A 
and  adding  Channel  283C2  at  Blue  Earth 
and  by  adding  Channel  263C2  at  SL 
James. 

Federal  Communications  Commission. 
Stove  Kainiaar, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
|FR  Doc  80-2783  Filed  2-«-8e:  a-4S  am] 
■LUMO  cooc  cria-ev^i 


47  CFR  Part  73 

(MM  Docket  No.  8S-29;  RM-«126]     -■'-' 

Radio  Broadcasting  Sarvloaa;  Rural 
Ratraat.  VA 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Final  rule.  * 


:  This  document  allots  Channel 
ZTSA  to  Rural  Retreat,  Virginia,  as  that 
community's  first  FM  service,  at  the 
request  of  Highlands  Broadcasting,  Ina 
A  site  restriction  of  3.5  kilometers  (2.2 
miles)  east  of  the  city  is  required  at 
coordinates  36-53-39  and  81-14-20. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  2a  1989;  The 
window  period  for  filing  applications 
will  open  on  March  21. 1989,  and  close 
on  April  20, 1989. 

FOR  FURTNCR  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 

SUPPIEMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Rqrart 
and  Order.  MM  Docket  No.  88-25, 
adopted  December  21. 1988  and  released 
February  1. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodcets 
Branch  (Room  230).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjecto  in  47  CFR  Part  73 

Radiobroadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Audiority:  47  U.&C  154.  303. 


§73.202   [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Virginia, 
by  adding  Rural  Retreat,  Channel  276A. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc  80-2785  Filed  Z-fr-aO;  8:45  am] 
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47  CFR  Part  73 

(MM  Pocket  No.  S7-402;  RM-S7S4,  RM- 
6524.  RM-«555] 

Radio  Broadcaating  Sarvteas; 
Canadian  and  AmarMo,  TX 

AOENCV:  Federal  Communications 
Commission. 

action:  Pinal  rule. 


r:  This  document  substitutes 
Channel  235C1  fw  Channel  276A  at 
Canadian.  Texas,  and  modifies  the 
license  of  Station  KEZP-^^  to  specify 
operation  on  the  higher  class  station  at 
the  request  of  Megahype  Broadcasting. 
Inc.  Canadian  could  receive  its  first 
wide  coverage  area  FM  service.  In 
'  addition,  this  action  substitutes  Channel 
275C1  for  Channel  276A  at  Amarilla 
Texas,  at  the  request  of  Atkins 
Broadcasting.  The  license  of  Station 
KRGN-^^  at  Amarillo  is  modified  to 
specify  operation  on  the  higher  class 
adjacent  channel  providing  expanded 
FM  coverage  to  that  community.  The 
current  transmitter  site  of  Station  KEZP- 
FM  can  be  used  for  Channel  235C1  at 
coordinates  35-49-10  and  100-23-38. 
Channel  275C1  at  Amarillo  requires  a 
site  restriction  of  11.9  kilometers  (7.4 
miles)  northeast  of  the  cify  at 
coonUnates  35-16-38  and  101-43-57. 
With  this  action,  this  proceeding  is 
terminated. 

effective  date:  March  20, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-402, 
adopted  November  30, 1988,  and 
released  February  1, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fit>m  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 


List  (rf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[  AMENDED] 

1.  Ilie  audiorify  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

S73J02    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 
adding  Channel  23SC1  and  deleting 
Channel  276A  at  Canadian;  and  by 
adding  Channel  275C1  and  deleting 
Channel  27eA  at  Amarillo. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Divhioa, 
Mass  Media  Bureau. 
[FR  Doc  80-2784  Filed  2-6-80;  6:45  am] 
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47CFRPart97 

[PR  Docket  Na.  8S-4S7;  PCC  SS-IS] 


To  PanRK  Usa  Of  Ihs  17  Molsr  Band  by 


AOENCV:  Federal  Communications 
Commission. 

action:  Final  rules. 


r:  Tliis  action  amends  the 
amateur  service  rules  to  permit  use  of 
the  17  meter  band  (1&068-18.168  MHz) 
by  General  Advanced  and  Amateur 
Extra  Class  operator  licensees  beginning 
0001  u.tc^  July  1, 1989.  Eariy  access  to 
the  band  beginning  0001  u.tc.  January 
31. 1989,  was  also  authorized.  'The  rule 
amendments  are  necessary  so  that 
United  States  amateur  operators  can 
communicate  on  the  17  meter  henA 
frequencies.  They  were  allocated 
woridwide  to  the  amateur  service  by  the 
1979  Worid  Administrative  Radio 
Conference.  The  rule  amendments  will 
permit  United  States  amateur  stations  to 
make  radio  contacts  with  all  parts  of  the 
world. 

DATES:  The  rule  amendments  are 
effective  0001  u.t.c..  July  1. 1989.  The 
temporary  authorization  allowing  eariy 
access  to  the  17  meter  band  is  effective 
0001  u.La.  January  31. 1989. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Maurice  J.  DePont.  Federal 
Communications  Commission.  Private 
Radio  Bureau,  Washington.  DC  20554. 
(202)  632-4964. 


BEST  COPY  AVAILABLE 
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wmf^Lommun  MFomATKNcThis  ia  • 
summary  of  the  Commission's  Report 
and  Order,  adopted  January  27, 1989, 
and  released  January  31, 1989.  The 
complete  text  of  this  Commission  action, 
including  the  nde  amendments,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  Report  and  Order, 
including  the  rule  amendments,  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-380a  2100  M  Street  NW^  Suite 
14a  Washington.  DC  20037. 

Summary  of  Report  and  Older 

1.  The  amateur  service  rules  have 
been  amended  to  permit  use  of  the  17 
meter  band  (1&068-18.168  MHz)  by 
General.  Advanced  and  Amateur  Extra 
Qass  operator  licensees  beginning  0001 
u.tc..  July  1. 1989. 

2.  Telegraphy  emission  AlA  is 
authorized  for  the  entire  17  meter  band. 
A  42  kHz  sabband  at  1B.0ee-iail0  MHz 
has  been  provided  for  digital  emission 
type  PlB  for  direct-printing,  telemetry, 
telecommand  and  computer 
communications.  A  58  kHz  subband  at 
1&110-1&168  MHz  has  been  provided 


for  analog  emission  types,  such  as 
facsimile,  television  and  telephony. 

3.  The  maximum  authorized 
transmitter  power  of  1500  watts  that  is 
generally  available  in  the  high  frequency 
bands  may  be  usdd  in  die  17  meter 
band. 

4.  In  response  to  a  request  from  The 
American  Radio  Relay  League,  Inc.,  the 
Commission  also  authorized  amateur 
service  stations  early  access  to  the  17 
meter  band  beginning  0001  u-tc^ 
January  31, 1989.  Such  early  access  is 
premised  upon  the  same  conditions  as 
the  regular  access  oeginning  in  July,  and 
is  on  a  secondary  basis  to  Government 
fixed  service  operations.  Transmissions 
must  be  immediately  terminated  if 
interference  is  caused. 

5.  The  amended  rules  are  set  forth  at 
the  end  of  this  document. 

6.  The  rule  amendments  contained 
herein  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq..  and  found  to 
contain  no  new  or  modified  form, 
information  collection  and/or  record 
keeping,  labeling,  disclosure  or  record 
retention  requirements  and  will  not 
increase  or  decrease  biffden  hours  on 
thepuUic. 

7.  Hie  amended  rules  are  issued  under 
the  authority  of  47  U.S.C  154(i)  and 
303(r).  The  temporary  authorization  for 
early  access  to  the  17  meter  band  is 


granted  pursuant  to  footnote  US  248  to 
tiie  Table  of  Frequency  Allocations  in 
S  2.106  of  the  Commission's  Rules.  47 
CFR  2.106.  The  authority  citation  for 
Part  97  continues  to  read  as  follows:  48 
Stat.  1066, 1062,  as  amended;  47  U.S.C. 
154,  303.  Interpret  or  apply  48  Stat.  1064- 
1068, 1081-1105.  as  amended;  47  U.S.C. 
151-155,  301-609,  unless  otherwise 
noted. 
List  of  Subjects  in  47  CFR  Part  97 

Amateur  radio.  Digital 
communications,  Emissions, 
Frequencies. 

Federal  Communications  Conunission. 
Doona  R.  Searcy. 
Secretary. 

Amended  Rules 

Part  97  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is 
amended,  as  follows: 

PART  97-4  AMENDED) 

1.  Section  97.7(c)  is  amended  by 
adding  the  following  line  entry  in  the 
table  between  the  last  20  meter  band 
entry  and  the  first  15  meter  band  entry, 
as  follows: 


§97.7    FfSQusney 
*        •        •        ♦ 

(c)  •  •  • 


ou 


TTmrW  lomon  o>  tm  ■wwteur  nOo  ttsBon 


rrursglona 


KMinsni 


17 


1806fr-181«» 


ieoea-i8i<8 


rrUfsglonS 


LMtalions  (MS  para,  (a)) 


isoes-isMs 


2.  Section  97.7(d)  is  amended  by 
adding  the  following  line  entry  in  the 


table  between  the  last  20  meter  band 
entry  and  the  first  15  meter  band  entry, 
as  follows: 


Section  97.7   Frequency  privileges. 


(d)*  •  • 


Tanwsisl  tocaSon  of  tw  amaiaur 


rruragtanl 


rrUraglonZ 


mi  regions 


LMlaiions  (sea  para,  (a)) 


Kitohaftt 


17 


1S068-18168 


18068-18168 


18068-18166 


3.  Section  97.7(e)  is  amended  by 
adding  the  following  line  entry  in  the 


table  between  the  20  meter  band  entry 
and  the  IS  meter  band  entry,  as  follows: 


§97.7   Frsqusney 


(e) 
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Terrestriai  locaSon  o(  ttia 


ITU 


rru  regions 


rru  regions 


KUhvtz 


17 


18066-1B168 


1806B-18168 


16068-18168 


4.  Section  97.61(a)  is  amended  by 
adding  two  line  entries  to  the  table 
between  the  14150-14350  kHz  and 
21000-21200  kHz  enbies,  as  follows: 


§97.S1    AuOMrized  amisstona. 
(a)  •  *  * 

' 

bmSv^ 

Emssions 

Umilaliont 
(see 

paragraph  (<9) 

• 

18068-18110 

•             •             • 
A1A,  FIB _. 

• 

18110-18168 

• 

A1A,  A3E.  F3E, 

G3E.  A3C.  F3C, 

ASF.  F3F.  HSe. 

J3E.R3e 

•               •               • 

• 

5.  Section  97.415(a)  is  amended  by 
adding  one  line  entry  between  the 
14000-14250  and  21000-21450  entries  in 
the  kilohertz  portion  of  the  table,  as 
follows: 


§97.415 

(a)  *  *  * 


^,^^aS!in        *^>^^on  (see  paragraph  (b)) 


18068-18168 


|FR  Doc.  89-2782  Filed  2-6-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIdl 
Fish  and  WildHfe  Service 
50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  ThaHctrum 
Cooieyi  (Cooley'e  Meadowrue) 

AQENCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 


summary:  The  Service  determines 
Tha/ictrum  cooieyi  (Cooley's 
meadowrue),  a  perennial  herb  limited  to 
12  populations  in  North  Carolina  and 
Florida,  to  be  an  endangered  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
ThaHctrum  cooieyi  is  endangered  by 
suppression  of  fire,  mining,  drainage 
activities  associated  with  silviculture 
and  agriculture,  and  residential  and 
industrial  development.  This  action  will 
implement  Federal  protection  provided 
by  the  Act  ior  ThaHctrum  cooieyi. 
EFFECnVE  DATS:  March  9. 1989. 
ADDRESSES:  The  complete  file  for  tiiis 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  AshevUle  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  100  Otis 
Street,  Room  224.  Asheville,  North 
Carolina  28801. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Nora  Murdock  at  the  above  address 
(704/25»-0321  or  FTS  672-0321). 
SUPPLEMENTARY  INP0RMAT10N: 

Background 

ThaHctrum  cooieyi,  described  by  H.E. 
Ahles  (1939)  fi^m  material  collected  in 
Onslow  County,  North  Carolina,  is  a 
rhizomatous  perennial  herb.  The  stems, 
which  generally  do  not  exceed  1  meter 
in  height  (but  sometimes  reach  2  meters 
on  recently  burned  sites),  are  erect  in 
full  sun;  in  shade  they  are  lax  and 
sometimes  lean  on  otiier  plants  or  trail 
along  the  ground.  Leaflet  shape  (as  well 
as  texture)  varies  considerably  but  is 
usually  narrowly  lanceolate  and 
unlobed,  although  occasionally  two-  to 
three-lobed  leaves  are  seen.  The 
unisexual  flowers  are  borne  in  an  open 
panicle  on  slender  pedicels  in  mid-  to 
late  Jime.  The  flowers  lack  petals,  but 
staminate  ones  have  yellowish  to  white 
sepals  and  lavender  filaments  about  5  to 
7  millimeters  long.  Pistillate  flowers  are 
smaller  and  have  greenish  sepals. 
(Flower  color  can  vary  somewhat 
between  plants,  and  at  different  stages 
of  maturity  in  the  same  plant.)  The 
fruits,  which  mature  in  August  and 
September,  are  narrawly  ellipsoidal 
achenes  approximately  5  to  6 
millimeters  long  (Radford  et  al.,  1964, 
Krai  1983.  Rome  1987.  Leonard  1987). 


According  to  Ahles  (1939).  who 
described  the  species.  ThaHctrum 
cooieyi  differs  from  other  similar 
species  in  the  Leucocoma  section  of  this 
genus  in  having  lavender  rather  than 
white  filaments  (although  this  character 
is  not  always  consistent  even  within  the 
same  population),  in  having  much 
narrower  leaflets  that  are  narrowly 
lanceolate  instead  of  oblong  to  ovate, 
and  in  having  fewer  leaf  divisions. 

ThaHctrum  cooieyi  is  a  species 
endemic  to  the  Southeastern  Coastal 
Plain  where  it  is  currentiy  known  from 
11  locations  in  North  Carolina  and  1  in 
Florida.  The  species  occurs  in  moist  to 
wet  bogs  and  savannas  and  savanna- 
like openings  on  circumneutral  soils  and 
is  dependent  upon  some  form  of 
disturbance  to  maintain  the  open  quality 
of  its  habitat.  Currentiy,  artificial 
disturbances,  such  as  power  line  and 
road  right-of-way  maintenance,  and 
plowed  firebreaks,  are  maintaining  some 
of  the  openings  historically  provided  by 
naturally  occurring  periodic  fires. 

Seventeen  populations  of  ThaHctrum 
cooieyi  have  been  reported  historically 
fit>m  eight  counties  in  North  Carolina. 
Georgia,  and  Florida.  The  report  of  the 
Georgia  population  is  now  believed  to 
have  been  based  on  a  misidentification 
(Leonard  1987).  The  12  remaining 
populations  (located  in  Walton  County. 
Florida;  and  Brunswick,  Columbus, 
Onslow,  and  Pender  Counties.  North 
Carolina)  are  all  in  private  ownership, 
with  The  Nature  Conservancy  owning 
part  of  one  of  the  sites  in  Pender  County. 
North  Carolina.  Extirpated  populations 
are  believed  to  have  succumbed  as  a 
result  of  fire  suppression  and 
silvicultural  and  agricultural  activities. 
The  continued  existence  of  ThaHctrum 
cooieyi  is  threatened  by  these  activities 
as  well  as  mining  (part  of  one 
population  exists  on  the  edge  of  an 
inactive  mari  pit  mine),  drainage, 
highway  construction/ improvement,  and 
herbicide  use. 

Federal  government  actions  on  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531  et  seq.),  which  directed  die 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered. 
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threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9, 1975.  The  Service  published  a 
notice  in  the  July  1. 1975,  Federal 
Rafistar  (40  FR  27832]  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  Section  4(c)(2)  (now  section 
4(bK3))  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within. 

On  December  15. 1980,  the  Service 
published  a  revised  notice  of  review  for 
native  plants  in  the  Federal  Register  (45 
FR  82480):  Thalictrum  cooleyi  was 
included  in  that  notice  as  a  cate«Dry  1 
species.  Categoiy  1  species  are  those 
species  for  which  the  Service  currently 
has  on  file  substantial  information  on 
biological  vuberability  and  threats  to 
support  proposing  to  list  them  as 
endanga«d  or  threatened  species. 
Subsequent  revisions  of  the  1980  notice 
have  maintained  Thalictrum  cooleyi  in 
category  1. 

Section  4(bK3)(6)  of  the  Act  as 
amended  fai  19(12.  requires  the  Secretary 
to  m«ke  certain  findbigs  on  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 

Ctitions  pending  on  October  13. 1962, 
treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Tholictnm  cooleyi  because  of 
the  acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  On  October  13, 1963; 
October  IZ 1964:  October  11. 1985: 
October  10, 1986;  and  October  14. 1987; 
the  Service  found  that  the  petitioned 
listing  of  Thalictrum  cooleyi  was 
warranted  but  precluded  by  other  listing 
actions  of  a  higher  priority  and  that 
additional  data  on-vulnerabiiity  and 
threats  was  still  being  gathered.  The 
April  21. 1968  (53  FR  13220),  proposal  to 
classify  Thalictrum  cooleyi  as 
endangered  constituted  the  final  finding 
required  for  this  species. 

Summary  of  Comments  and 

In  the  April  21.1988.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  North  Carolina's 
"Wilmington  Star-News "  and  in  the  Fort 
Walton  Beach,  Florida.  "Playground 
Daily  News"  on  May  la  1968,  and  May 
11, 1968,  respectively. 


Two  written  comments  were  received. 
One  stated  no  position  on  the  proposal 
but  offered  additional  information  on 
morphological  and  chromosomal 
characters  of  the  species.  Carolina 
Power  and  light  Company  (landowner 
of  one  of  the  population  sites)  offered 
the  other  comment,  which  was  in 
support  of  the  proposal.  One  individual 
verbally  provided  additional 
distributional  and  threat  information 
which  has  been  incorporated  into  the 
appropriate  sections  of  the  rule. 

Sumitiary  of  Factocs  Affecting  the 
Spscies 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Thalictrum  cooleyi  shoidd  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  Part 
424)  promulgated  to  implement  the 
listhng  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Thalictrum  cooleyi 
Ahles  (Cooley's  meadowrue)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Thalictrum 
cooleyi  has  been  and  continues  to  be 
endangered  by  destruction  or  adverse 
alteration  of  its  habitat.  Since  discovery 
of  the  species,  approximately  one-fourth 
of  the  known  populations  have  been 
extirpated  largely  due  to  fire 
suppression  and  conversion  of  the 
habitat  for  siMcultural  and  agricultural 
purposes.  Fire  suppression  is  a  serious 
problem  for  this  species  and  will  be 
discusssed  in  detail  under  factor  "E" 
below. 

At  least  11  of  the  remaining  12 
populations  are  currently  threatened  by 
habitat  alteration  (Rayner  1980,  Leonard 
1987).  Four  of  these  populations  survive 
on  roadsides,  and  another  three  are  in 
power  line  rights-of-way.  All  of  these 
populations  are  small,  which  increases 
their  vulnerability  to  extirpation  as  a 
result  of  highway  and  right-of-way 
maintenance  and  improvement, 
particulariy  if  herbicides  are  used.  The 
11  populations  remaining  in  North 
Carolina  probably  represent  the 
fitigmented  remains  of  what  were  once  3 
larger  populations — the  6  sites  in 
Oittlow  and  Pender  Counties  are  all 
within  a  6.5-kilometer  radius,  the  3  sites 
in  Columbus  County  are  within  a  4i>- 
kilometer  radius,  and  the  2  sites  in 
Brunswick  County  are  within  a  1.5- 
kilometer  radius.  These  11  sites  now 
support  a  total  of  approximately  800 


plants  (which  may  be  an  overestimate 
due  to  the  rhizomatous  nature  of  the 
species)  (Leonard  1987).  Areas  within 
the  small  radii  occupied  by  the 
remaining  colonies  in  North  Carolina 
have  been  bulldozed,  planted  in  fields, 
converted  to  pastures,  or  drained, 
undoubtedly  destroying  Thalictrum 
cooleyi  populations  in  the  process 
(Rayner  198a  Leonard  1987).  One  of  the 
Pender  County,  North  Carolina, 
populations  was  recently  impacted  by 
private  road  maintenance  operations 
which  resulted  in  most  of  the  plants 
being  covered  with  fill  material  The 
Walton  County,  Florida,  site  has  been 
recently  impacted  by  commercial  timber 
operations,  and  only  nine  mature  plants 
remain  there  (Deborah  White,  Florida 
Natural  Areas  Inventory,  pereonal 
communication,  1967).  As  stated  by 
Mansberg  (1985)  the  "extreme 
narrowness  of  geographic  range  and 
scarcity  of  appropriate  habitat  further 
increases  the  severity  of  the  threats" 
faced  by  the  species. 

Although,  as  stated  in  the 
"Background"  section  above,  this 
species  requires  some  form  of 
disturbance  to  maintain  its  open  habitat 
and  can  withstand  mowing  and  timber- 
harvesting  operations  if  properly  done,  it 
cannot  withstand  bulldozing,  drainage, 
conversion  to  pine  plantation,  or  direct 
application  of  herbicides.  In  addition, 
the  small  populations  that  survive  on 
road  edges  could  be  easily  destroyed  by 
highway  improvement  projects  or  right- 
of-way  maintenance  activities  if  these 
are  not  done  in  a  manner  consistent 
with  protecting  Thalictrum  cooleyi 
B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Thalictrum  cooleyi  is  not 
currently  a  significant  component  of  the 
conunercial  trade  in  native  plants. 
Research  is  ongoing  with  the  alkaloids 
in  other  species  of  Thalictrum  which  are 
believed  to  have  potential  medical 
(chemotherapy)  applications;  because  of 
the  large  amounts  of  material  necessary 
for  such  studies,  it  is  unlikely  that  a 
species  as  rare  as  Thalictrum  cooleyi 
could  ever  be  analyzed  for  this  purpose 
using  currently  available  methodology. 
However,  because  of  its  small  and 
easily  accessible  populations,  Cooley's 
meadowrue  is  vulnerable  to  taking  and 
vandalism  that  could  result  from 
increased  specific  publicity.  Rayner 
(1980)  stated  that  although  it  is  unlikely 
that  it  will  ever  be  of  commercial  or 
horticultural  interest,  delineation  of 
critical  habitat  for  Thalictrum  cooleyi 
would  probably  increase  collections 
made  for  scientific  or  educational 
purposes. 
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C  Disease  or  predation.  Not 
applicable  to  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Thalictrum 
cooleyi  is  afi^orded  legal  protection  in 
North  Carolina  by  North  Carolina 
General  Statutes,  sections  10&-202.12  to 
106-202.19  (Cum.  Supp,  1985).  which 
provides  for  protection  from  intrastate 
trade  (without  a  permit),  for  monitoring 
and  management  of  State-listed  species, 
and  prohibits  taking  of  plants  without 
written  permission  of  landowners. 
Thalictrum  cooleyi  is  listed  in  North 
Carolina  as  endangered.  This  species  is 
not  listed  by  the  State  of  Florida,  where 
it  was  thought  to  have  been  extirpated 
until  very  recently.  State  prohibitions 
against  taking  are  difficult  to  enforce 
and  do  not  cover  adverse  alterations  of 
habitats,  such  as  disruption  of  drainage 
patterns  and  water  tables  or  exclusion 
of  fire.  Section  404  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  could 
potentially  provide  some  protection  for 
the  habitat  of  Thalictrum  cooleyr, 
however,  most,  if  not  aU.  of  the  sites 
where  it  occurs  do  not  meet  the 
wetlands  criteria  of  die  fViVCh.  The 
Endangered  Species  Act  would  provide 
additional  protection  and 
encouragement  of  active  management 
for  Thalictrum  cooleyi 

E.  Other  natural  or  matunade  factors 
affecting  its  continued  existence.  As 
mentioned  in  the  "Background"  sectioo 
of  this  rule,  many  of  the  remaining 
populations  are  small  in  numbers  of 
individual  stems  and  in  terms  of  area 
covered  by  the  plants.  In  addition,  the 
rhizomatous  nature  of  the  species 
indicates  that  there  are  many  fewer 
individual  plants  in  existence  than  stem 
counts  would  indicate.  There  is 
therefore  low  genetic  variability  within 
populations,  making  it  more  important  to 
maintain  as  much  habitat  and  as  many 
of  the  remaining  colonies  as  possible.  In 
addition,  the  dioecious  nature  of  the 
species  further  increases  the 
vulnerability  of  extremely  small 
populations,  where  plants  of  only  one 
sex  may  remain.  Leonard  (1987) 
observed  a  ratio  of  male  to  female 
plants  (in  all  populations)  of  three  to 
one,  a  situaticm  which  probably  hinders 
reproduction  in  recently  colonhced  sites 
and  in  sites  with  very  few  plants. 

Leonard  (1987)  also  noted  that  the 
species  is  not  prolific  in  terms  of  the 
number  of  seeds  produced  and  that  it 
seems  to  lack  an  effective  seed 
distribution  mechanism,  which  further 
inhibits  colonization  of  new  sites.  Much 
remains  unknown  about  the 
demographics  and  reproductive 
requirements  of  this  species.  Fire  or 
some  other  suitable  form  of  disturbance. 


such  as  mowing  or  careful  clearing,  is 
essential  to  maintaining  the  savanna 
and  bog  edges  where  Thalictrum  cooleyi 
occurs.  Without  such  periodic 
disturbance,  this  type  of  habitat  is 
gradually  overtaken  and  eliminated  by 
the  shrubs  and  trees  of  the  adjacent 
woodlands.  As  the  woody  species 
increase  in  height  and  density,  they 
overtop  the  Thalictrum  cooleyi,  which  is 
shade-intolerant.  The  current 
distribution  of  this  species  is  ample 
evidence  of  its  dependence  on 
disturbance.  Of  the  12  remaining 
populations.  7  are  on  roadsides  or  in 
power  line  rights-of-way.  and  the  other  5 
are  in  areas  which  have  been  exposed 
to  periodic  fire.  Populations  in  areas  that 
have  been  recently  burned  tend  to  be 
more  vigorous  and  to  bloom  more 
profusely. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  fac^  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Thalictrum 
cooleyi  as  endangered.  With  one-fourth 
of  the  qiecies'  populations  already 
having  been  eliminated,  and  only  12 
remaining  in  existance:  and,  based  upon 
its  dependence  on  some  form  of  active 
management  it  definitely  warrants 
protection  under  the  Act  Endangered 
status  seems  appropriate  because  of  the 
imminent  serious  threats  facing  most 
populations.  As  stated  by  Rayner  (1980). 
"Thalictrum  cooleyi  certainly  is  one  of 
the  rarest  most  directly  threatened 
species  in  the  entire  United  States.  It 
should  receive  top  priority  for  listing  as 
an  endangered  species."  Critical  habitat 
is  not  being  designated  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3]  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Thalictrum  cooleyi  at 
this  time.  As  discussed  under  factor  "B" 
in  the  "Summary  of  Factors  Affecting 
the  Species,"  Thalictrum  cooleyi  is 
threatened  by  taking,  an  activity 
difficult  to  enforce  against  Publication 
of  critical  habitat  descriptions  would 
make  this  species  even  more  vulnerable 
and  increase  State  enforcement 
problems.  All  involved  parties  and 
landowners  will  be  notified  of  the 
location  and  importance  of  protecting 
and  managing  this  species'  habitat 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part 
below. 

Section  7(a)  of  the  Act  as  amended. 
requries  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat  If  a  Federal 
action  may  adversely  affect  a  listed 
species  or  its  critical  habitat  the 
re^mnsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  that  could  impact 
Thalictrum  cooleyi  and  its  habitat  in  the 
futive  include,  but  are  not  Umited  to,  the 
following:  Power  line  construction, 
maintenance,  and  improvement 
highway  construction,  maintenance,  and 
improvement  drainage  alterations:  and 
permits  for  mineral  exploration  and 
mining.  Hie  Service  will  work  with  the 
involved  agencies  to  secure  protection 
and  proper  management  of  Thalictrum 
cooleyi  while  accommodating  agency 
activities  to  the  extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
respect  to  Thalictrum  cooleyi,  ail  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  sell  or  offer  for  sale 


F«deral  lUglttar  /  Vol.  S4.  No.  24  /  Tuesday.  February  7.  1989  /  Rules  and  Regulationg 


this  spedet  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  the 
species  to  possession  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
listed  plants  the  1968  amendments  (Pub. 
L  10(M78)  to  the  Act  prohibit  their 
malicious  damage  or  destruction  on 
Federal  lands,  and  their  removal, 
cutting,  digging  up,  or  damaging  or 
destroying  in  known  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  can  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued,  since  ThalicUvm  cooleyi  is  not 
common  in  oiltivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority.  U.S.  Fish  and 
WUdUfe  Service.  P.O.  Box  27329,  Central 
Station.  Washington,  DC  20038-7329 
(202-343-4955). 

NatkMial  Enviroainental  Policy  Act 

The  Fish  and  WildUfe  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 


Policy  Act  of  1980.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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CaroUnas.  UNC  Press.  Chapel  HiU.  4Se-«82. 

Rayner.  D.  19ea  Sutus  report  on  Thalictnim 
cooleyi  Ahles,  submitted  to  \^S.  Fish  and 
WUdUfe  Service.  Atlanta.  GA 

Rome.  A 1987.  Thalictnim  cooleyi:  draft 
stewardship  abstract  The  Nature 
Conservancy.  Arlington.  V  A  •  pp. 

Andior 

The  primary  author  of  this  rule  is  Ms. 
Nora  Murdock.  Asheville  Field  Office. 


OoMMviofi  nflffl# 


U.S.  Fish  and  Wildlife  Service.  100  Otis 
Street.  Room  224.  Asheville.  North 
Carolina  28801.  (704/250-0321  or  FTS 
672-0321). 

list  of  Subiects  in  SO  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgalioo 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17-(AMEM)E01 

1.  The  authority  citation  for  Part  17  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  93-205. 87  Stat.  884:  Pub. 
L  94-350. 90  Stat.  911:  Pub.  L  95-632. 92  Stat 
3751:  Pub.  L  96-159. 93  Slat  1225:  Pub.  L  97- 
304, 98  Stat.  1411:  Pub.  L  l(XM7a  102  Stat. 
2306;  Pub.  L 100-653. 102  Stat.  3825  (16  U.S.C 
1531  et  Beg.);  Pub.  L  99-825, 100  Stat  350a 
unless  othierwise  noted. 

2.  Amend  S  17.12(h)  for  plants  by 
adding  the  following,  in  alphabetical 
order  under  the  family  Ranunculaceae, 
to  the  List  of  Endangered  and 
Threatened  Plants: 


1 17.12 


(h)  •  •  • 


omctt 


Special 
rules 


Ranunculaoaaa— 8utlafcup  fandy: 

Thatctun  oocitft. Codey's  waadonwue . 


U.8A  (NC.  FU- 


344 


NA 


Dated:  January  24, 1989. 
Becky  Norton  Dunlop, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

|FR  Do&  80-2858  Filed  2-8-89;  8:45  am] 


ACTKM:  Final  rule;  corrections. 


DCPARTMEHT  OF  COMMERCE 


50  CFR  Part  646 

(Oociwt  No.  81017-8271] 

8napp«r-Qro«ip«r  FIslMry  of  tlM  Soutli 
Atlantic;  CorractlocM 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


r.  This  doctunent  corrects  errors 
in  the  preamble  of  the  final  rule  to 
implement  Amendment  1  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South-Atlantic 
(FMP)  which  was  published  January  17, 
1989  (54  FR  1720). 

vracnvi  DATC  January  12, 1989. 

TOR  RmTHn  INFOmiATION  CONTACT: 
Rodney  C.  Dalton,  813-^93-3722. 

In  rule  document  89-955  beginning  on 
page  1720  in  the  issue  of  fanuary  17, 
1989.  the  following  corrections  are  made: 

1.  On  page  1721,  column  2,  under  the 
paragraph  heading  "Scientific  Data", 
line  9.  the  sentence  is  corrected  to  read 


"Although  one  study  did  indicate 
recovery  of  a  trawled  area  after  twelve 
months,  the  study  was  based  on  a  single 
pass  of  the  trawl  through  the  area." 

2.  In  the  same  paragraph,  line  9.  'The" 
is  added  before  "authors". 

3.  On  the  same  page,  colimin  3,  under 
the  paragraph  heading  "Impact  on 
Development  of  New  Trawling 
Methods",  line  4.  after  "growth"  delete 
"by". 

Dated:  February  1, 1969. 
James  E.  Douglas.  Jr., 
Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  89-2842  Filed  2-6-89;  8:45  am] 
MUNM  COOC  3«10-a2-lt 


Proposed  Rules 


Ttw  sedkm  of  lh«  PEOERAL  REGISTER 
contains  notices  to  the  pubic  of  the 
proposed  issuance  of  rules  and 
regulatkxw.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  nile 
making  prior  to  the  adoptton  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 
Animal  and  Plant  NaaWi  Inspection 


9CFRPart113 
(Dockai  No.  86-2111 
vmiaoa.  Saruna.  Toxina,  and 


itarBovlnaVlruB 
nanfiaa  Vaccina  Etc 

AQINCV:  Animal  and  Plant  Health 
Inq)ectioo  Service,  USDA. 
action:  Notice  of  reopening  and 
extension  of  comment  period  for 
proposed  rulemaking. 


\H  This  docimient  reopens  and 
extends  the  oonunent  period  hy  45  days, 
until  February  23. 1969.  for  a  notice  of 
proposed  rulemaking  entitled  "Viruses. 
Serums,  Toxins,  and  Analogous 
ftoducts;  Standard  Requireraents  for 
Bovine  Virus  Diarrhea  Vaodne  etc." 
This  action  will  provide  interested 
persons  with  additional  time  to  inepaie 
comments  on  the  pn^>osed  rule. 
DATC  Written  comments  must  be 
postmarked  or  received  on  at  before 
February  23. 1960. 

ADOWtMia.  Send  an  original  and  two 
copies  of  written  commoits  to  Helene  R. 
Wright,  Chiet  Regnlatuy  Analysis  and 
Development.  PPD.  APHIS.  USDA. 
Room  886,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  87-185.  Comments  received 
may  be  inspected  at  USDA,  Room  1141. 
South  Building,  14th  and  Independence 
Avenue.  SW.,  Washington.  DC.  between 
6  a.m.  and  4:30  pjn.,  Ktonday  through 
Friday,  except  holidays. 
ron  FURTHaR  axNiATiON  contact: 
Dr.  Peter  L  Joseph.  Senior  Staff 
Veterinarian,  Veterinary  Biologies. 
Biotechnology.  Biologies,  and 
Environmental  Protectien.  APHIS. 
USDA.  Room  838.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782, 
301-436-6332.     . 


SUPPLEMENTARV  aWMMIATlON:  On 
December  9. 1988.  the  Animal  and  Plant 
Health  Inspection  Service  pubUshed  in 
the  Federal  Roaster  (53  FR  49669-49674. 
Docket  Number  87-185)  a  proposed  rule 
to  codify  in  the  regulations  standard 
requirements  for  evaluating  certain 
vaccines. 

The  proposed  rule  provided  that 
written  comments  would  be  accepted 
for  30  days  until  January  9, 1989.  Shortly 
before  the  comment  period  closed  we 
received  requests  from  industry 
associations  that  we  extend  the 
comment  period  to  provide  interested 
persons  with  adequate  time  to  prepare 
comments. 

We  believe  it  is  in  the  public  interest 
to  reopen  and  extend  the  comment 
period.  Accordin^y,  we  are  reopening 
and  extraiding  diis  comment  period  foe 
45  days,  until  February  23. 1989.  This 
action  will  allow  interested  persons 
additional  time  to  prepare  comments. 

Done  in  Washingtrai,  DC.  tins  Znd  day  of 
February  198a 

ImMsW.Glssaac 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Do&  88-2808  Filed  2-8-88: 8:45  am] 

■UJNQ  OOOe  )in  M  B 


DEPARTMENT  OF  THE  TREASURY 
bitamal  Ravanua  Sarvica 
26  CFR  Parti 
tPS-28»4>] 


Dactloni  flavocaHan,  Taiiiiinalluii, 
Tax  Effact  of  Subchaptw- 8  Statua; 
Corraction 

AOENCV:  Internal  Revenne  Service. 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 


f.  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (PS-280-82),  which  was 
published  in  the  Federal  Register  on 
Tuesday,  December  27, 1988  (53  FR 
52190).  TTie  proposed  regulations  relate 
to  the  election,  revocation,  termination, 
and  corporate  effect  of  electing 
subchapter  S  treatment  as  a  result  of  the 
changes  to  the  tax  law  made  by  the 
Subchapter  S  Revision  Act  of  1982.  as 
amended  by  the  Tax  Reform  Act  of  1964, 
the  Tax  Reform  Act  of  1966.  and  tiie 


Federal  Reglstar 

VoL  54.  Na  24 

Tuesday,  February  7.  1988 


Technical  and  Miscellaneous  Revenue 

Actofigaa 


FOR  FURTMBI  BNXIRMATION  CONTACT: 

Stuart  G.  Wessler,  (202)  568-3822  (not  a 
toll-free  number. 

aUPPLEMENTARV 


Backgrouod 

On  December  27. 1988.  a  notice  of 
proposed  rulemaking  relating  to  the 
election,  revocation,  termination,  and 
corporate  effect  of  electing  subchapter  S 
treatment  was  published  in  the  Fedeial 
Regiatar  (53  FR  62190).  The  amendments 
were  proposed  to  conform  the 
regulations  to  changes  in  the  applicable 
tax  laws  conffHm  the  regulations  to 
changes  in  the  applicable  tax  laws  made 
by  the  Subchapter  S  Revirion  Act  of 
1962,  as  amended  by  the  Tax  Reform 
Act  of  1984,  the  Tax  Reform  Act  of  1988, 
and  the  Technical  Miscellaneous 
Revenue  Act  of  1988. 

Need  for  Cofiectiaa 

As  published,  the  notice  of  proposed 
rulemaking  contains  omitted  words, 
lines  and  typogFa|riu<»l  errors  which 
may  prove  to  be  mirieading  and  are  in 
need  of  correctioa 

CoirectiopofPufalicatioB 

Accordingly,  the  notice  of  proposed 
rulemaking,  which  was  the  sul^ect  of  FR 
Doc  86-29606  (53  FR  52190).  U  corrected 
as  follows: 

1.  On  page  5219%  in  the  preamble, 
column  1.  under  the  caption  "DATES", 
line  3  the  word  "by"  is  added 
immediately  following  the  word 
"deUvered". 

S1.i38>-0   [Corradad] 

2.  On  page  52192.  column  1,  in  the 
taUe  of  contents.  S  1.382-3(d)(5Kii)(A). 
line  8.  should  end  with  a  period  to  read 
"(A)  Exclusion  of  certain  capital  gains." 

3.  On  page  52192.  column  1,  in  the 
table  of  contents,  §  1.1362-4(e)(4).  line 
63,  the  language  "(4)  Year  in  ivhich 
income  from  S  short  year"  is  added  in 
its  place. 

4.  On  page  52193.  column  3,  in 

§  1.1362-2(c)(2),  line  2.  the  language 
"consent  to  ^  granted  by  the  Internal" 
is  removed  and  the  language  "consent  to 
the  election  within  such  extended  period 
of  time  as  may  be  granted  by  the 
Internal"  is  added  in  its  place. 
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|1.ian-4    [CorrMtad] 

5.  On  page  52193,  column  3,  in 

i  1.1362-3(b)(l).  (mistakenly  printed  as 
1 1.1362.3),  lines  16  and  17,  remove  the 
phrase  "which  statement  shall  state 
section  1362(a).'' 

6.  On  page  52194,  column  2. 1 1.1362- 
3(b)(5].  line  4,  the  language  "consent  of 
each  person  who  became  a"  is  removed 
and  the  language  "consent  of  each 
person  who  consented  to  the  revocation 
and  by  each  person  who  became  a"  is 
added  is  its  place. 

7.  On  page  52195,  column  3,  S  1.1362- 
3(d)(4)(ii)(B).  line  21.  the  word  "sale- 
should  read  "sales". 

a  On  page  52196,  column  3,  8  11362- 
3(d)(5)(iv],  line  16.  the  word  "motors  " 
should  read  "motor". 

9.  On  page  52197,  column  2, 1 1.1362- 
3(d)(6).  the  first  table  in  the  example 
should  be  removed  and  the  follovring 
table  added  in  its  place: 


Gross  receipts 
Gross  rental  reoeipls. 
Gross  Merest  locelpts 


Gross  dMderid  receipU  ...».»„ 

Gains  on  sale  of  P  stock  (toes  on 

0  stock  is  not  taitan  into  aooount 

ftat  gain  on  sal*  of  pssosis  1  and  2 

Gross  receipts  on  sale  of  business 


Total  gross  rsoaipts  • 


S7S.000 

3,000 

1.000 

SCO 

2.500 
4,000 

3.000 


80,000 


la  On  page  52197,  column  2, 1 1.1362- 
3(d)(6).  line  44.  the  word  "treatment"  is 
removed  and  the  word  "investment"  is 
added  in  its  place. 

i  1.1362-4    ICerradad] 

11.  On  page  52197,  column  3,  i  1.1362- 
4(a).  line  11.  the  word  "section"  is  added 
immediately  following  the  word 
"under". 

12.  On  page  52197,  cohunn  3, 1 1.1362- 
4(a).  line  27.  the  word  "gain."  is 
removed. 

13.  On  page  52197,  column  3.  i  1.1362- 
4(a).  line  28,  add  a  comma  to  read 
"deduction,  and  credit  under  normal 
tax". 

14.  On  page  52198.  column  2. 1 1.1362- 
4(c)(4)(iii)(B).  last  line,  the  language  "of 
paragraph  (c)(4)(A)  of  this  section,  the" 
is  removed  and  the  language  "of 
paragraph  (c)(4)(iii)(A)  of  this  section 
the  "  is  added  in  its  place. 

15.  On  page  52198.  column  3, 1 1.1362- 
4(c)(4](iv)(B).  line  2.  the  word 
"established"  should  read  "establishes". 

16.  On  page  52198.  column  3.  S  1.1362- 
4(c)(4)(v).  line  4  of  Example  (3).  the 
language  "the  corporation"  is  removed 
and  the  language  "the  stock  of  N"  is 
added  in  its  place. 

17.  On  page  52199,  column  1. 1 1.1362- 
4(c)(5)(i),  line  3,  the  language  "this 


section"  is  removed  and  the  language 
"i  1.1362-3:"  is  added  in  its  place. 

1&  On  page  52199,  column  2,  §  1.1362- 
4  (e)(4).  line  1.  the  language  "(4)  Year  in 
which  income  from  short  5"  is  removed 
and  ^e  language  "(4)  year  i/i  ifA/cA 
income  from  S  short"  is  added  in  its 
place. 

f  1.1362-6    [Corraelad] 

19.  On  page  52199.  column  3.  i  1.1362- 
5(c).  line  16.  the  word  "section"  is  added 
immediately  following  the  word 
"under". 

f  1.1362-6    [Corraelad] 

2a  On  page  52000.  column  3,  8  1.1362- 
6(c).  line  4,  the  word  "corporations"  is 
removed  and  the  words  "a  corporation" 
are  added  in  its  place. 
Dak  D.  Goods. 

Chief,  Regulatioru  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc  a»-28S2  FUed  2-6-«e;  8:45  am] 


DEPARTMENT  OF  THE  WTERIOR 

Offlea  Of  Surfac*  MMng  ftodanMtkm 
and  Enfofcwnont 

30CFRPart93S 

Ohio  Pannanwrt  Rogulatory  Program; 


AQCNCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule. 


;  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Ohio  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  are 
intended  to  revise  the  State  program  to 
incorporate  additional  flexibility 
afforded  by  the  amended  Clean  Water 
Act  The  amendments  would  provide 
statutory  authority  and  would  establish 
criteria  and  standards  for  Ohio  to 
authorize  the  remining  of  previously 
affected  areas  which  have  continuing 
pollutional  discharges.  This  remining 
would  be  in  accordance  with  remining 
National  Pollutant  Discharge 
EUmination  System  (NPDES)  permits 
issued  by  the  Ohio  Environmental 
Protection  Agency  (OEPA). 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments. 


and  the  procedures  that  will  be  followed 
regarding  the  public  bearing,  if  one  is 
requested. 

DATis:  Written  comments  must  be 
received  on  or  before  4:00  p jn.  on  March 
9, 1989.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  IKX)  pjn.  on  March  6. 1989.  Requests 
to  present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  AM)  pan. 
on  February  22. 1969. 
AOOMtan:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Ms.  Nina 
Rose  Hatfield.  Director.  Columbus  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  vrill  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSMRE's 
Columbus  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  2242  South  Hamilton  Road. 
Room  202,  Columbus,  Ohio  43232, 
Telephone:  (614)  866-0S7& 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  "L"  Street 
NW..  Room  5131,  Washington.  DC 
20240,  Telephone:  (202)  343-5492. 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  Fountain 
Square,  Building  B-3,  Columbus.  Ohio 
43224.  Telephone:  (614)  265-6675. 
KM  PURTHni  mrONMATlON  CONTACT 
Ms.  Nina  Rose  Haffield.  Director, 
Columbus  Field  Office,  (614)  866-057& 
tUPPLEMCNTARV  INFORMATION: 

LBackpound 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12. 935.15,  and  935.16. 

n.  Discusrion  of  the  Proposed 
Amendments 

On  February  4. 1987.  the  Clean  Water 
Act  was  amended  under  Pub.  L  100-4.  A 
new  paragraph  (p)  was  added  to  Section 
301  of  the  Clean  Water  Act  authorizing 
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the  issuance,  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  or  by  approved 
State  offices  of  the  EPA.  of  modified 
NPDES  permits  for  coal  remining 
operations.  These  modified  permits  for 
remining  can  be  issued  if  the  applicant 
demonstrates  that  the  coal  remining 
operation  will  result  in  the  potential  for 
improved  water  quality  from  the  area  to 
be  remined.  TTie  modified  permits  can 
contain  approved  variances  for  effluent 
limitations  with  respect  to  the  pH.  iron, 
and  manganese  levels  in  pre-existing 
discharges  in  the  remining  area. 
Modified  effluent  requirements  can  be 
established  on  a  case-by-case  basis  for 
each  mining  pennit.  applying  the  best 
available  tedmology  «^ch  is 
economically  achievable  and  using  best 
professional  Judgment  In  no  case  will 
the  remining  operation  be  allowed  to 
worsen  the  pollution  level  of  die  pre- 
existing discharge  nor  exceed  State 
water  quality  standards  established 
under  Section  303  of  the  Clean  Water 
Act 

By  letter  dated  lanuary  20. 1969 
(Adlministrative  Record  No.  OH-1131). 
the  Ohio  Department  of  Natural 
Resources.  Division  of  Reclamation 
(Ohio)  submitted  proposed  amendments 
to  the  Ohio  program  at  Ohio  Revised 
Code  (ORC)  sections  ISUJCff  (BK2)(s) 
and  (E)(7)  and  1513.16(F)(3)  (a),  (b).  and 
(c)  and  at  Ohio  Adndnistrative  Code 
(OAQ  Section  1501:13-4-15.  ,     -■-■pr^:-- 

The  proposed  changes  wereinittsted 
by  Ohio  to  take  advantage  of  4he 
increased  flexibility  afforded  to  the 
OEPA  under  the  amended  Clean  Water 
Act  Ohio's  proposed  changes  are 
intended  to  create  incentives  for  mine 
operators  to  enter,  mine,  and  reclaim 
areas  that  were  previously  afiected  by 
mining  and  wfaidi,  as  a  result  have 
continuing  water  pollution. 

At  the  present  time,  coal  mine 
operators  who  reaffect  previously  mined 
areas  in  Ohio  with  pre-existing  water 
pollution  are  unable  to  obtain  bond 
release  unless  they  eliminate  that 
pollutioa.  Ohio's  existing  bonding 
regulations  prevent  the  State  from 
releasing  bonds  where  there  are 
pollutional  discharges  on  the  permit 
area  even  if  those  pollutional  discharges 
were  present  before  the  operator  began 
mining. 

The  pn^ram  amendments  submitted 
by  Ohio  would  create  a  limited 
exception  to  the  existing  regulations 
which  would  allow  special  authorization 
for,  and  the  subsequent  release  of  bonds 
ta  operators  who  mine  areas  with  pre- 
existing pollutional  discharges.  The 
amendment  provisions  would  allow 
Ohio  to  release  performance  bonds  if.  at 
a  minimum,  the  operator 


(1)  Satisfies  the  modified  NPDES 
effluent  limitations  established  by  Ohio 
and  approved  by  OEPA  under  the 
amended  Clean  Water  Act  for  areas 
with  pre-existing  pollutional  discharges, 

(2)  Has  fully  implemented  the 
approved  abatement  and  reclamation 
plan,  and 

(3)  Has  not  caused  degradation  of  the 
baseline  pollution  load  for  a  specified 
period  of  time. 

The  specific  changes  proposed  by 
Ohio  are  briefly  dismissed  below: 

(1)  ORC  section  15134)7(B)(2)(s):  This 
paragraph  is  being  added  to  require  that 
pennit  applicants  proposing  to  conduct 
coal  raining  operations  on  previously 
mined  areas  must  provide  additional 
information  as  required  by  the  Chief  of 
the  Division  of  Rrolamation,  Ohio 
Department  of  Natural  Resources  (the 
Chief)  induding  maps,  plans,  cross 
sections,  water  quality  data,  and  a 
pollution  abatement  plan  t^ich  may 
improve  water  quality. 

(2)  ORC  section  15134)7(E)(7):  This 
paragraph  is  being  added  to  allow  the 
Chief  to  grant  authorization  for  a  permit 
applicant  to  conduct  coal  mining 
(^rations  on  previously  mined  areas  if 
the  afqjlicant  demonstrates  that  neither 
the  applicant  not  any  other  officer, 
partner,  or  owner 

(a)  Has  any  legal  responsibility  to 
treat  the  water  pt^tion  disdiarges  from 
the  area  of  proposed  remining: 

(b)  Has  any  statutory  responsibility 
fiM*  recbrimipg  the  proposed  remining 
area: 

(c)  Has  had  a  determination  by  the 
Chief  of  a  demonstrated  pattern  of 
willful  violations  of  the  C^o  mining  law 
and  rules  with  respect  to  water  quality 
within  eighteen  months  prior  to  the 
application;  or 

(d)  Has  forfeited  a  mining  bond  or 
similar  security. 

(3)  ORC  section  1513.16(F)(3)  (a),  (b). 
and  (c):  These  paragraphs  are  being 
rewritten  to  require  that  an  operator 
must  comply  %vith  all  additional 
requirements  imposed  by  the  Chief 
concerning  remining  areas  in  order  for 
Ae  Chief  to  release  bond  on  areas 
covered  by  an  authorization  to  remine 
previously  affected  areas. 

(4)  OAC  section  1501^3-4-15:  This 
new  rule  is  being  added  to  establish  the 
terms  and  conditions  for  authorization 
by  the  Chief  for  mine  operators  to 
conduct  coal  mining  operations  on 
previously  mined  areas.  The  proposed 
rule  includes  the  following: 

(a)  Definitions  of  terms; 

(b)  Additional  permit  application 
requirements  for  remining  areas; 

(c)  Conditions  for  approval  or  denial 
of  applications  by  the  Chief. 


(d)  Performance  standards  for 
remining  areas: 

(e)  Requirements  for  ti«atment  of 
disdiarges  from  remining  areas;  and 

(f)  Criteria  and  schedules  for  release 
of  bonds  on  remining  areas  by  the  Chief. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Ohio  satisfy 
the  applicable  program  ajiproval  criteria 
of  30  CFR  732.15.  If  the  amendmenU  are 
deemed  adequate,  diey  will  become  part 
of  the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  die  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commefildc^S  recommendations. 
Comments  Received  after  the  time 
indicated  under  "OATCt"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  induded  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
pubUc  hearing  should  contact  the  person 
listed  under  "RM  MORC  arowMATiON 
CONTACT^  by  *M  p  Jtt.  on  February  22. 
1966.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greedy  assist  the  transcribM'. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSKffiE  offidals  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "RM  RNITHBI INTOWMATION 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and.  if  possible. 
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notices  of  the  meetings  will  be  posted  st 
the  locations  listed  imder  "MOMMn." 
A  written  (ummary  of  each  public 
meeting  will  be  made  a  part  of  tbe 
Administrative  Record. 

List  of  SDb}ecls  in  9t  CFR  Part  tSS 

Coal  mining,  faitergoveramental 
relations.  Surface  mining,  Underground 
mining. 
CatlCCIoM. 
AsaJstanl  Dinctor,  Eoatem  FiM  OperaUoim. 

Oetr.  lamaiy  SOi  1908L 
[FR  Doc  8»-280e  FUed  2-«-«B;  8:48  am) 
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CopynyM  OMoc 

S7CFRPwtt11 
(Docket  No.  flll«-7] 

■■■■  woni  iTosecoon;  ne^MWOTm  oi 
n^me  of  Protttlon  bi  Maafc  Works 


r.  Library  of  Congress,  Copyright 
Office 
ACTION.  Proposed  regulations. 


:  The  Copyright  Office  of  the 
library  of  Congress  is  proposing  an 
amemhnent  to  its  regulations  on  mask 
work  registration  to  provide  an 
exception  to  the  most  complete  form 
requirement  Section  i  Z11.4(c)  and  (e) 
now  require  (hm  registration  per  work 
and  that  the  registration  cover  the  most 
complete  form  of  die  semiconductor  chip 
proihict  in  existence.  The  proposed 
exception  would  permit  separate 
registration  of  unpersonalized  gate 
arrajrs  and  the  customised  metallization 
layers  despite  tbe  existence  of  a 
comfneted  final  ftwm. 
OATO.  Comments  should  be  received 
on  or  before  March  9, 1960. 


;  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress, 
Department  lOa  Washington.  DC  206«a 
If  delivered  by  band,  copies  should  be 
brought  to:  Office  of  the  General 
Coimsel  lames  Madison  Memorial 
Building.  Room  LM-407.  First  and 
Independence  Avenue,  SE.,  Washington. 
DC  20559.  (202)  707-838a 


%TI0M  CONTACT. 

Dorothy  Schrader.  General  Counsel.  U.S. 
Copyright  Office.  Library  of  Congress. 
Washi^ton.  DC  2065a  (202)  707-8360. 

Nofvember  8. 1964.  the  Presklent  signed 
into  law  the  Semiconductor  Chip 
Protection  Act  of  1984.  PubJ.  98-620. 
The  Act  created  a  new  {wm  of 


intellectual  property  law  separate  and 
apart  frmn  any  earUer  law.  The 
legislation  consisted  of  an  amalgam  of 
patent  and  copyright  principles,  but  also 
oootained  new  features.  The  law  was 
codified  as  Chapter  9  of  Htle  17  of  the 
U.S.  Code,  and  is  primarily  administered 
by  the  Copyright  Office. 

On  June  28, 1006,  the  Copyright  Office 
issued  final  regulations  implementing 
the  Semiconductor  Chip  Protection  Act 
A  public  hewing  (48  FR  39171)  and 
interim  regulations  (SO  FR  263)  preceded 
the  formulation  of  final  regulations. 

One  of  tbe  most  controversial  issues 
raised  in  the  rulemaking  proceeding  was 
the  registerability  of  "intermediate 
forms"  of  semiconductor  chip  products. 
Section  901  of  the  Act  defines 
"semiconductor  chip  product"  as 
including  "the  final  or  intermediate  form 
of  any  product  *  *  *."  A  mask  work 
cannot  be  protected  under  the  Act  until 
it  has  been  fixed  in  such  a  product 

In  the  interim  regulations,  s  principle 
was  advanced  allowing  only  one 
registration  for  the  same  version  of  a 
mask  work.  Special  rales  were 
established  for  registering  mask  works 
fixed  »» intermediate  forms  whereby 
registration  of  the  intermediate  form 
was  possible  only  if  the  intermediate 
form  represented  twenty  percent  or 
more  of  the  intended  final  form. 

Tbe  purpose  of  the  policy  was  to 
discourage  applicants  from 
fractionansing  their  mask  work 
contributions  into  smaller  portions.  The 
commentary  preceding  the  interim 
regulation  dted  a  niunber  of  reasons  for 
thk  policy,  b  cases  where  claims  were 
asserted  on  the  basis  of  small  porticos 
of  mask  works  fixed  in  semiconductor 
chip  products,  it  would  be  difficult  to 
develop  and  apply  standards  of 
originality.  The  practice  of  registering 
mmtiple  claims  in  small  portions  of 
mask  works  might  discourage  legitimate 
reverse  engineering  under  section  900  of 
the  Act  A  problem  in  calculating  the 
duration  of  protection  might  also  arise  if 
several  portions  of  a  final  product  were 
registered  separately  at  different  times 
because  divation  for  unexploited  mask 
works  begins  upon  registration.  Finally, 
muhii^  registrations  could  lead  to 
compound^  of  statutory  damages  in  a 
way  not  contemplated  by  Congress. 

In  comments  on  die  interim  regulation, 
industry  spokesmen  attacked  the 
prohibition  against  registering  an 
intermediate  form  where  a  final  form 
was  in  existence,  lliey  also  attacked  the 
twenty  percent  rule  as  an  arbitrary 
standard  which  was  without  support 
under  the  Act 

At  the  heart  of  the  argument  was  the 
industry  view  that  applicants  should 
have  d^cretion  to  subdivide  their  mask 


work  contribution.  That  it  would  be 
easier  to  prove  substantial  similarity  in 
litigation  was  cited  as  the  primary 
reason  an  appticant  would  choose  to 
follow  such  a  course. 

The  Copyright  Office  concluded  that 
the  basic  policy  of  the  interim  regulation 
in  favor  of  one  registration  per  work 
was  a  soimd  policy.  In  implementing  the 
policy,  however,  the  final  regulation 
adopted  a  number  of  changes.  The 
language  of  |  211.4(e)  was  recast  to 
require  applicants  to  register  mask  work 
contributions  in  their  most  complete 
form.  The  twenty  percent  rule  as  an 
absolute  bar  to  registration  was 
eliminated  However,  in  cases  where  an 
applicant  sought  registration  of  a 
contribution  of  less  than  20  percent  of 
the  intended  final  form,  a  full  disclosure 
deposit  was  required. 

The  primary  reason  for  the  policy 
adopted  in  the  final  regulation  was  the 
belief  of  the  Copyright  Office  Uiat 
reference  to  "intermediate  forms"  in  the 
Act  was  intended  to  have  a  limited 
purpose.  According  to  testimony  in  the 
Congressional  hearings  on  the  Act 
lengthy  testing  of  semiconductor  chip 
products  often  to<^  place  before  a  final 
product  became  commercially  available. 
In  the  interim,  a  semiconductor  chip 
producer  might  need  protection  before 
the  product  was  completed  in  its  final 
form.  In  order  to  address  this  problem. 
Congress  included  the  reference  to 
"intermediate  forms"  in  the  Act  This 
consideration,  however,  in  no  way 
justified  making  multiple  registrations  of 
completed  semiconductor  daip  products. 

The  Copyright  Office  rejected  the 
assertion  that  mnlt^le  re^trations  of 
final  semiconductor  diip  products  were 
necessary,  in  order  to  prevent  fudges 
from  misconstruing  the  Act  On  the 
contrary,  far  greater  confusion  would 
likely  arise  from  permitting  multiple 
registrations  of  completed 
semiconductor  chip  pnxfaicts.  U 
discretionary  subdivision  of  claims  were 
permitted,  each  manufacturer  would  be 
tempted  to  divide  his  mask  woiks  into 
as  small  a  portion  as  possible  in  order  to 
maximize  his  level  of  protection. 
Moreover,  under  the  interim  deposit 
regulation,  applicants  were  not  required 
to  disclose  fully  the  content  of  their 
mask  woric  contributicm  due  to  trade 
secret  conceriu.  It  appeared  clear  from 
the  comment  letters  received  that  claims 
in  very  small  portions  of  semiconductor 
chip  products  would  be  advanced. 
Therefore,  without  policies  discouraging 
discretionary  subdivision  of  claims, 
adjudicating  protection  in  only  one 
semiconductor  chip  product  could 
require  judges  to  take  into  account 
multiple  registrations  based  on  deposits 


i'odwd  Hogtotor  /  Vol  54.  M6.  24  /  Ttoeaday.  Febniaiy  7.  1969  /  Propo«ed  Rules  S94S 


which  were  calculated  to  obscure  the 
nature  of  the  claim.  The  registration  and 
die  public  record  would  be  of  minimal 
assistance  to  the  court,  if  helpful  at  all. 

A  related  issue  concerned  the 
registration  of  gate  arrays.  In  general 
unpersonalized  gate  arrays  contain  an 
array  of  unconnected  cells  which  can  be 
customized  to  create  a  variety  of 
semiconductor  chip  products. 
Customizing  is  accomplished  by  adding 
metallization  layers  to  the 
unpersonalized  gate  array  to  complete 
die  electrical  drcaitry.  ... 

Commentators  on  Uie  interim 
regulations  argued  that  the  regulations 
prevented  the  registration  of 
unpersonalized  gate  arrays.  In  its 
commentary  on  the  final  regulations,  the 
Copyright  Office  disputed  this  assertion 
by  pointing  out  that  under  the 
regulations  registration  was  possible  for 
both  the  unpersonalized  gate  arrays  as 
an  intermediate  form  (or  where  that  was 
the  extent  of  the  owner's  right  to  claim) 
and  the  custom  metallization  layers,  and 
this  policy  was  continued  under  the  final 
regulations.  However,  once  a  final 
product  was  produced  by  adding 
metallization  layers,  only  registration 
based  on  the  most  conq>Iete  form  would 
be  possible.* 

The  Copyright  Office  believes  the 
general  policies  adopted  in  the  final 
regulations  have  worked  well  While 
disagreements  over  the  necessity  of  the 
most  complete  form  regulation  may 
exist  applicants  seemed  to  have 
experienced  few  problems  in  complying 
with  the  policy.  No  case  Utigating  any 
aspect  of  the  Semiconductor  Chip 
Protection  Act  has  been  argued  in 
federal  court 

Despite  the  general  appropriateness  of 
the  most  complete  form  regulation,  it  has 
come  to  the  attention  of  the  Copyright 
Office  that  there  may  be  one  instance  in 
which  a  hardship  is  raised.  The  hardship 
concerns  the  different  registration 
treatment  of  unpersonalized  gate  arrays 
according  to  whether  the  owner  is  a 
merchant  manufacturer  or  a  captive 
manufacturer. 

So-called  merchant  manufacturers  are 
companies  that  license  unpersonalized 
gate  arrays  to  others  who  customize  the 
chips  into  finished  products  by  adding 
the  customized  metallization  layers.  In 
the  typical  circumstances,  the  merchant 
manufacturer  will  own  the  mask  work 
contribution  in  the  unpersonalized  gate 
array,  and  the  company  manufacturing 


'  The  rMpiirement  of  one  registration  auumes 
that  tile  owner  of  the  unpersonalized  gate  array  and 
the  inetaUizatiofi  layers  is  the  same.  If  the  owner  of 
the  gate  array  Is  different  from  the  owner  of  the 
metallization  layers,  then  each  owner  is  entitled  to 
register  his  mask  work  contribution. 


the  final  product  will  own  the  rights  in 
the  custoinized  metallization  layers.  As 
a  result  two  separate  registrations  may 
be  made  covering  each  owner's  mask 
work  contribution. 

The  so-called  captive  manufactiuer 
owns  both  the  gate  array  and  the 
metallization  layers.  Typically,  captive 
manufacturers  are  large  manufacturers 
of  computer  products.  Once  a  captive 
manufacturer  has  produced  any  final 
product  by  adding  the  metallization 
layers,  the  company  loses  the  right  to 
register  separately  die  unpersonalized 
gate  array  tmder  die  existing 
regulations.  A  captive  manufacturer  can 
avoid  this  result  by  registering  the 
unpersonalized  gate  array  before  any 
metallization  layers  have  been  added 
As  a  practical-matter,  captive 
mantJacturers  have  not  adopted  such  a 
practice,  apparenUy  because  it  is 
thought  to  bie  too  disruptive  to  the 
manufacturing  process. 

Captive  manufacturers  have 
complained  to  the  Copyright  Office  that 
the  most  complete  form  regulation  puts 
them  at  a  competitive  disadvantage  in 
protecting  their  unpersonalized  gate 
arrays.  They  theorize  that  it  wodd  be 
more  difficult  for  them  to  prove 
substantial  similarity  against  an 
infringer  of  the  gate  array  because  their 
registration  covers  both  the  gate  array 
and  the  metallization  layers.  Merdiant 
manufacturers,  on  the  other  hand,  have 
registrations  typically  covering  only  the 
gate  array. 

It  is  reasonable  that  captive 
manufacturers  should  be  accorded  the 
same  protection  in  their  unpersonalized 
gate  arrays  as  merchant  manufacturers. 
Whether  a  competitive  disadvantage 
would  arise  is  impossible  to  evaluate  in 
the  absence  of  cases.  The  Copyright 
Office  believes  it  is  unlikely  that  serious 
competitive  disadvantage  would  arise. 
Nevertheless,  the  Copyright  Office 
concedes  that  there  is  uncertainty  on  the 
issue.  In  order  to  put  all  manufacturers 
of  gate  arrays  on  equal  footing,  the 
Copyright  Office  proposes  a  limited 
exception  to  the  most  complete  form 
requirement  allowing  separate 
registration  of  unpersonalized  gate  ' 
arrays  and  custom  metallization  layers. 

The  exception  has  purposely  been 
drawn  narrowly  to  accomplish  the 
limited  purpose  of  extending  to  captive 
manufacturers  of  gate  arrays  the  same 
treatment  as  mertihant  manufactiuers. 
Essentially,  the  exception  allows  the 
captive  manufacturer  two  registrations: 
one  in  the  entire  unpersonalized  gate 
array  and  one  in  the  custom 
metallization  layers.  Applicants  seeking 
to  invoke  the  exception  are  required  to 
make  the  nature  of  their  claim  clear  at 


line  8  of  Form  MW.  Widi  respect  to  die 
Regulatory  Flexibility  Act  tlw  Copyright 
Office  takes  the  position  that  this  Act 
does  not  apply  to  Copjrright  Office 
rulemaking.  The  Copyright  Office  is  a 
department  of  the  Library  of  Congress 
and  is  part  of  the  legislative  branch. 
Neither  the  Library  of  Congress  nor  the 
Copyright  Office  is  an  "agency"  within 
the  meaning  of  the  Administrative 
Procedure  Act  of  )une  11. 1946,  as 
amended  [Titie  5.  Chapter  5  of  tiie  U.S. 
Code,  Subchapter  II  and  Chapter  7].  The 
Re^ilatory  Flexibility  Act  consequentiy 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act* 

List  of  Subjects  in  37  CFR  Part  211 

Mask  works.  Semiconductor  chip 
products. 

Proposed  Regulations  t 

In  consideration  of  the  foregoing,  the 
Copyright  Office  proposes  to  amend  Part 
211  of  37  CFR.  Chapter  II. 

1.  The  authority  citation  for  Part  211 
would  continue  to  read  as  follows: 

AuHiority:  Copyright  Act  ofl976:  Pub.  L 
94-533. 90  Stat  2541  (17  VS.C.  702  and  906). 

2.  Section  211.4  (c).  (d),  and  (e)  would 
be  revised  to  read  as  follows: 


§211w4    I 


1 


(c)  One  registration  per  mask  work. 
(1)  Subject  to  the  exception  specified  in 
paragraph  (c)(2),  only  one  registration 
can  generally  be  made  for  the  same 
version  of  a  mask  work  fixed  in  an 
intermediate  or  final  form  of  any 
semiconductor  chip  product  However, 
where  an  applicant  for  registration 
alleges  that  an  earUer  registration  for 
the  same  version  of  the  work  is 
unauthorized  and  legally  invalid  and 
submits  for  recordation  a  signed 
affidavit  a  registration  may  be  made  in 
the  applicant's  name. 

(2)  Notwithstanding  the  general  rule 
permitting  only  one  registration  per 
work,  owners  of  mask  woiks  in  final 
forms  of  semiconductor  chip  products 
which  are  produced  by  adding  metal- 
connection  layers  to  unpersonalized 


*  Tlie  Copyright  Offioe  was  tiot  subiect  to  the 
Administrative  PriKedure  Act  before  1978,  and  it  is 
now  subject  to  it  only  in  areas  spedried  by  sectioa 
701(d)  of  the  Copyright  Act  (i.e.  "all  actions  taken 
by  the  Register  of  Copyrights  under  this  title  (17). 
except  with  respect  to  the  making  of  copies  of 
copyright  deposits).  (17  U.S  C  706(b)).  The 
Copyright  Act  does  not  make  the  Office  an  "agency 
as  defined  in  the  Administrative  Procedure  Act.  For 
example,  persoimei  actions  taken  by  the  Offiix  are 
not  subject  to  APA  FOIA  requirements. 
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gate  aimys  may  teparalely  register  the 
entire  enpersonallzed  gate  array  and  the 
cuatom  imftf"*"**""  layen.  Applicants 
seeldi^  to  register  separately  entire 
iinp«>f<?»»*n«»«<  gate  arrays  or  custom 
metallintion  layers  sboald  make  the 
nature  of  their  claim  clear  at  Space  8  of 
VpUcatioo  Form  MW. 

(d)  RegistratioB  a$  a  singJa  work 
Subject  to  the  exoeptioa  specified  in 
paragraph  (c)(2).  for  porpoees  of 
registration  on  a  sin^  application  and 
upon  payment  of  a  single  fise  the 
foBowing  shall  be  considered  a  single 
woik: 

(1)  In  the  case  of  a  mask  work  diet 
has  not  been  conunerdally  exploited: 
All  original  mask  work  elements  fixed  in 
a  particular  form  of  a  semiconductor 
chip  peodact  at  the  time  an  apfdication 
for  registratieo  is  filed  and  in  «diich  the 
owner  or  owners  of  die  mask  woric  is  or 
are  the  same;  and 

(2)  In  the  case  of  a  mask  work  that 
has  been  ooaunercially  exploited:  AH 
or^thaal  mask  work  slamants  fixed  in  a 
semiconductor  cUp  prodnct  at  die  time 
^t  prodact  was  first  oonmerdaily 
exploited  and  in  which  die  owner  or 
owners  of  the  mask  work  is  or  are  the 
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(e)  Registration  in  moat  complete 
form.  Owners  seddng  registration  of  a 
mask  work  contribution  must  submit  die 
entire  ori^bial  mask  work  oontribation 
in  its  most  complete  form  as  fixed  in  e 
semiconductor  chip  product  The  most 
complete  form  means  the  stage  of  the 
manufacturing  process  which  is  closest 
to  completion.  In  cases  where  the  owner 
is  unable  to  register  on  the  besis  of  the 
most  oHnplete  form  because  he  or  she 
lacks  control  over  the  moat  complete 
form,  an  averment  of  this  tact  must  be 
made  at  Space  2  or  Form  MW.  Where 
such  an  averment  is  made,  the  owner 
may  register  on  the  basis  of  the  most 
complete  fana  in  his  or  her  possession. 
For  applicants  seeking  to  roister  an 
nnpersonalized  gate  array  or  custom 
BCtalUxation  layers  under  paragraph 
(cM2).  the  moat  complete  form  is  tlM 
entire  gate  array  or  customized 
metallization  layers  in  wrfaich  mask  woik 
IKOtection  is  asserted. 

Dsted  lanoary  U.  IDN. 


JtagmttrofCapyriglita 
Apptoved  uyi 

TtmUbnaiamafConsrm*. 

(FR  Doc  80-M6S  FU«)  a-O-M;  fe4S  am] 


r:  Veterans  Administration. 
Dcmmi  Proposed  regulation. 


K  This  regulation  sete  o«t 

procadores  whkh  die  Veterans 
Administratioo  (VA)  will  follow  when 
ooosiderfaig  rednctian  of  the  veteran's 
educational  aasistance  allowanoe  in 
certain  inataaoes  becaoee  die  VA  has 
received  evidence  diat  dw  veteran  has 
lost  a  dependent  This  proposal  arill 
brtog  die  ptttuedures  ased  in  saA^ 
drcumstanoea  inin  agreement  with  the 
praoedaree  SoUowed  when  a  veteran  ia 
receiving  diMbilily  cooapensationar 
pension  and  nia  VA  receives  evidanoe 
diet  die  veteran  haa  kat  a  dependent 
The  effect  of  dye  propoaal  will  be  to 
improve  and  more  dearly  define 
procedaral  protectioBB  afforded  die 
veteran. 


propoaal  will  provide  dwise  rights  for 
veterans  receiviag  benefite  under  the 
VtetnamEraGIBUL 

No  additional  benefite  for  dependente 
are  now  payable  to  redpiente  of 
educational  assistance  uadv  the 
MoBtgomery  CI  Bill— Acdve  I^ty. 
However,  we  invite  commente  as  to 
whether  the  VA  should  in  the  future 
propose  a  similar  regulation  for  the 
MnUgomery  GI  Bill— Active  Duty  before 
January  1. 19B0.  On  that  date,  some 
people  receiving  educatioaal  assistance 
under  that  program  will  be  digible  for 
additional  aasiatanoe  for  depradento. 
Similar  regidatoiy  diangea  are  not 
needed  for  dw  r^^alationa  which  govern 
Dependente'  Bdnntiaoal  Aaaistance 
and  die  Poet- Vietnam  Era  Edacational 
AasiBtance  ftogram  (VBAP).  because 
additional  beasfite  for  dsptdente  are 
not  payable  to  benefidaries  under  thoae 


t  be  raoeived  on 

or  befara  March  «.  Ism  Commente  wiU 
be  available  for  pobUc  inspecdon  until 
March  2a  19M. 

Hoommm  Send  written  commente  to 
Administrator  of  Veterans  Afhirs 
(2nA),  Veterans  Administration.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420,  AQ  written  commente  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit  room 
132  of  the  ebove  eddress.  between  die 
hoars  of  8  ajn.  to  4:30  p Jn^  Monday 
throo^  Friday  (except  holidays)  until 
March  20, 1808. 


aXION  CONTACT: 

WiUiam  G.  Susling,  Jr..  Education 
Advisor,  Vocational  Rehabilitation  and 
Educadon  Service  (22SC).  Department  of 
Veterans  Benefite.  (202)  233-2668. 
nirri  iMnfTsirr  wrowaATiOH:  The  VA 
recendy  proposed  r^ulatory 
amendmente  to  38  CFR  Part  3  in  order  to 
improve  certain  procedural  protections 
for  disability  compensation  and  pension 
claimants  and  benefidaries.  At  that 
time,  the  VA  indicated  that  ite  review  of 
adjudication  regulations  was  ongoing 
and  that  it  m^t  propose  additional 
regulations  in  the  future. 

As  a  result  of  that  ongoing  review,  the 
VA  has  dedded  diet  when  die  VA 
receives  evidence  that  the  veteran  has 
lost  a  dependent  die  same  procedural 
protectiona  wiU  be  followed  for  a 
veteran  who  is  recdving  educational 
assistance  allowance  as  when  that 
event  occurs  while  a  veteran  is  receiving 
■disability  compensation  or  pension.  This 


Ilia  VA  has  determined  diat  diis 
propoaediagaiationdoaa  not  contain  a 
mafor  rule  aa  that  term  te  drfnad  by 
B.a  12291.  entidad  Federal  Hegnlation. 
The  ngakdon  wiH  not  have  a  $100 
milUnw  mnnal  efisd  on  the  economy, 
md  will  not  caose  a  major  iaaaase  in 
ooete  or  prioea  for  anyone.  It  will  have 
no  significant  adverse  effecte  on 
competidon,  employment  investment 
productivity,  innovatian.  or  on  tiie 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  eiqiort 
maiicets. 

The  Administrator  of  Veterans  Affairs 
certifies  diet  this  regdation.  if 
promulgated,  will  not  have  e  significant 
economic  impact  on  a  sobstantial 
number  of  smaU  entities  as  they  are 
defined  in  die  Regulatory  Flexibility  Ad 
(RFA).  5  U5.C.  601-612.  Pursuant  to  5 
U.S.C  605(b),  ttie  regulation.  Uierefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requiremente  of  sections  803  and  604. 

This  certification  can  be  made 
because  the  regdation  afiecto  only 
individuals.  It  will  have  no  si^uficant 
economic  impact  on  small  entities,  i.e., 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Aniatance  number  for  the  program  affected 
by  this  regulation  is  64.111. 

List  of  Sdbiecte  fai  38  CFR  Part  21 

Civil  rights.  Claims.  Education,  Grant 
programs-education.  Loan  programs- 
education.  R^KUting  and  recordkeeping 
requirements.  Schools,  Veterans. 
Vtwational  education.  Vocational 
rehabilitetion. 
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Approved  Jaaoaiy  B,  Iflaa. 

Adminiatrator. 

PART  21— (AMENDED] 

In  38  CFR  Part  21  VOCATIONAL 
REHABILITATION  AND  EDUCATION, 
f  21.4132  is  proposed  to  be  added  to 
read  as  follows: 


i  21.4182 

raduooon  taBowtng  toaaof  a< 

(a)  Notice  ofreductioa  required  wAe» 
a  veteran  loses  a  dependent 

(1)  Except  as  provided  in  paragra|di 
(2)  of  this  section,  the  Veterans 
Administration  wiD  not  reduce  an 
award  of  educational  assistance 
allowance  following  the  veteran's  loss 
of  a  dependent  unless: 

(i)  The  Veterans  Administration  has 
notified  the  vetoan  of  the  adverse 
action,  and 

(ii)  'The  Veterans  Administration  has 
provided  the  veteran  with  a  period  vH  60 
days  in  wdiich  to  submit  evidence  for  the 
purpose  of  showing  diat  the  educational 
assistance  allowance  shodd  not  be 
reduced. 

(2)  When  the  redtiction  is  based  solely 
on  written,  fectual  nnanibigaous 
information  as  to  depoidency  or  maritel 
stettts  provided  by  fte  veterans  or  his  or 
her  fiduciary  with  knowledge  or  notice 
that  the  information  wodd  be  used  to 
determine  die  monthly  rate  of 
educationd  assistance  allowance: 

(i)  The  Veterans  Administration  is  not 
required  to  send  a  fwereduction  notice 
as  stated  in  paragraph  (1)  of  this  section, 
but 

(ii)  The  Veterans  Administration  will 
send  notice  contemporaneous  with  the 
reduction  in  educationd  assistance 
allowance. 

(Authority:  38  U3.C  3012, 3013) 

(b)  Prereduction  notice.  Where  a 
reduction  in  educational  assistance 
allowance  is  warranted  by  reason  of 
information  concerning  dependency 
received  from  a  source  other  than  the 
veteran,  the  Veterans  Admidstration 
will: 

(1)  Prepare  a  proposd  for  the 
reduction  of  educationd  assistance 
allowance,  setting  forth  material  facte 
and  reasons; 

(2)  Notify  the  veterem  at  his  or  her 
latest  address  of  record  of  the 
contemplated  action; 

(3)  Furnish  detailed  reasons  for  the 
proposed  reduction; 

(4)  Infonn  the  veteran  that  he  or  she 
has  an  opportumty  for  a 
predetermination  hearing,  provided  diat 
the  Veterans  Administraticm  receives  a 
request  for  such  a  hearing  within  30 
days  from  the  date  of  the  notice;  and 


(5)  Give  the  veteran  60  days  for  the 
presentation  of  additiond  evidence  to 
show  that  the  aducatioid  assistance 
allowanoe  should  be  continued  at  ite 
present  level 

(Audiortty:  38  U£.C  3012, 3013) 

(c)  Predetermination  hearing. 

(1)  If  die  Veterans  Administration 
receives  a  timely  request  for  a 
predetermination  hearing: 

(i)  The  Veterans  Administration  will 
notUy  the  veteran  in  writing  of  the  date, 
time  and  place  for  the  hearing:  and 

(ii)  Paymmte  of  educationd 
assistance  allowance  will  continue  at 
the  previously  established  level  pending 
a  find  determination  concerning  the 
proposed  reduction. 

(2)  The  hearing  will  be  conducted  by  a 
Vetraans  Administration  employee: 

(i)  Who  did  not  participate  in  the 
preparation  of  the  proposd  to  reduce 
the  veteran's  educationd  assistance 
allowance,  and 

(ii)  Who  will  bear  the  dedsion-maldng 
responsibility. 

(Authority:  38  U.&C  3012, 3013) 

(d)  Pinal  action.  The  Veterans 
Administration  will  take  find  action 
following  the  predetermination 
procedures  specified  in  paragraph  (c)  of 
this  section. 

(1)  If  a  predetermination  hearing  was 
not  requested  or  if  the  veteran  failed  to 
report  for  a  schedded  predetermination 
hearing,  the  find  action  will  be  based 
solely  upon  the  evidence  of  record. 

(2)  If  a  predetermination  hearing  was 
conducted,  die  Veterans  Admimstration 
will  base  find  action  upon: 

(1)  Evidence  adduced  at  the  hearing, 
(ii)  Evidence  contained  in  the  claims 

file  at  the  time  of  the  hearing,  and 
(iii)  Any  additional  evidence  obtained 

following  the  hearing  pursuant  to 

necessary  development 

(3)  Whether  or  not  a  predetermination 
hearing  was  conducted,  a  written  notice 
of  the  final  action  shall  be  issued  to  the 
veteran  setting  forth  the  reasons  for  the 
dedsion,  and  the  evidence  upon  whidi  it 
is  based. 

(4)  When  a  reduction  of  educational 
assistance  allowance  is  found  to  be 
warranted  following  consideration  of 
any  additiond  evidence  submitted,  the 
effective  date  of  the  reduction  or 
discontinuance  shall  be  as  specified 
under  the  provisions  of  S  21.4135.  (For 
information  concerning  the  conduct  of 
the  hearing  see  S  3.103  (c)  and  (d)  of  diis 
chapter.) 

(Andiority:  38  U.S.C  3012, 3013) 

(PR  Doc.  8»-2761  Filed  2-&-B9;  8:45  am) 
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Vaterans  Education; 
Dapandanls'  Educational 

AOCNCV:  Veterans  Administration. 
actkm:  Proposed  regdatioiL 


;  Occasionally,  a  veteran's 
child  will  become  eligible  for 
dependente'  educational  assistance  after 
the  child's  ei^teenth  birthday.  The 
pertinent  provision  of  the  Code  of 
Federd  Regulations  which  addresses 
diis  sitoation  incompletely  states  the 
applicable  statutory  requirement  for 
determining  die  child's  effective  date  of 
eligibility.  This  proposd  will  bring  the 
Code  (rf  Federd  R^julations  into 
agreement  with  the  law. 

DATES:  Commente  must  be  received  on 
ot  before  March  8. 1888.  Commente  will 
be  available  for  public  inspection  untd 
March  20. 1889. 

AOOROSCS:  Send  written  commente  to 
Administrator  of  Veterans  Afidrs 
(271A).  Veterans  Administration.  810 
Vermont  Avenue.  NW..  Waahington,  DC 
204201  AD  written  commente  received 
will  be  avdlable  for  public  inspection 
only  in  the  Veterans  Services  Udt  room 
132  of  the  above  address,  between  the 
hours  of  8  am.  to  4:30  p  jn..  Monday 
through  Friday  (except  holidays)  until ' 
March  21, 1989. 


TOR  FURTHR  MMMMATIOH  CONTACTt 
William  G.  Susling,  Jr..  Education 
Advisor,  Vocational  Rehabilitation  and 
Education  Service  (225C),  Department  of 
Veterans  Benefits.  (202)  233-2666. 
SUPrtHMEMTAIIV  INTOIteUTIOIl  The  law 

provides  an  exception  to  the  rde  for 
determining  the  beginning  date  of  a 
child's  eligibility  for  dependente' 
educational  assistance.  The  exception 
occurs  when  the  child  is  eligible  because 
he  or  she  has  a  parent  with  a  permanent 
and  total  disabiUfy  permanent  in  nature, 
but  the  veteran  is  not  notified  of  that 
disability  rating  until  after  the  child  has 
reached  age  18.  In  that  case  the 
beginning  date  of  eligibility  is  the  date 
on  which  the  Veterans  Administration 
(VA)  first  finds  that  the  parent  from 
whom  eligibility  is  derived  has  a 
service-connected  totd  disability 
permanent  in  nature.  The  law  goes  on  to 
define  the  term  "first  finds"  as  the 
effective  date  of  the  rating  or  the  date  of 
notification  to  the  veteran  from  whom 
eligibility  is  derived,  whichever  is  more 
to  the  child's  advantage.  The  Code  of 
Federd  Regdations  when  addressing 
this  subject  mentions  the  effective  date 
of  the  rating,  but  does  not  mention  the 
alternative  date  of  notification  to  the 
veteran.  This  proposal  correcte  this 
error. 
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The  VA  has  determined  that  this 
proposed  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
B.0. 12291.  entitled  Federal  Regulation. 
The  regulation  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  affects  on 
oompetitioa.  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
tftey  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  UAC  80l-«12. 
Pursuant  to  S  U.S.C  e05(b).  the  amended 
tegolatioii.  therefore,  is  exempt  firom  the 
faiitial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  003 
andeoc 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  wiU  have  no  significant 
eoooomic  Impact  on  small  entities,  Le., 
^^nJll  businesses,  small  private  and. 
nonprofit  oiganizatiMis  and  small 
governmental  jurisdictions. 
Hm  Catalog  of  Federal  Domestic  Assistance 
nunber  for  dw  program  affected  by  this 
nguhtUn  Is  64.117. 

list  off  SuNects  In  M  CFR  Part  tl 

Qvil  ri^ts,  Qaims,  Education.  Grant 
program».education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitatioa 

Approved:  januaiy  9. 1961). 
TbomaslLTunafS. 
Adminiatrator. 

38  CFR  Part  21,  Vocational 
.  Rehabilitation  and  Education  is 

Eroposed  to  be  amended  as  set  forth 
elow: 


(2)  •  •  • 

(i)  If  the  effective  date  of  the 
permanent  and  total  disability  rating  is 
before  the  child  has  reached  18  but  the 
date  of  notification  to  the  veteran  from 
whom  the  child  derives  eligibUty  occurs 
after  the  child  has  reached  18,  the 
beginning  date  of  eligibility  shall  be  the 
basic  beginning  date  as  determined  in 
paragraph  (a)  of  this  section,  or  the  date 
of  notification  to  the  veteran,  whichever 
is  more  advantageous  to  the  eligible 
chad. 

(ii)  If  the  effective  date  of  the 
permanent  and  total  disability  rating 
occurs  ^er  the  child  has  reached  18  but 
before  he  or  she  has  reached  28.  the 
beginning  date  of  eligibility  will  be  the 
effective  date  of  the  rating  or  the  date  of 
notification  to  the  veteran  from  whom 
the  child  derives  eligibility,  whichever  is 
more  advantageous  to  the  eligible  child. 

(Authority:  36  U.&C  17U(aM3).  in2(d)) 
•        *        •        •        • 

(FR  Doa  89-2857  Filed  2-6-89: 8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

mttm  Care  FInanciog  Admlntolirtlon 

42  CFR  Parte  406  and  41S 

[BERC-141-F] 

Medicare  Program;  Paywant  for 
PtiyaMan  Sarvlcae  Fumiahad  In 
TaacMno  Sattlnga;  Payment  to 
ProvMara  for  Companaatlon  Paid  to 
Pfiyalelana  Who  Fumiah  Servicaa  to 
ProvMara;  and  Payment  for 
Coneuitativa  Pathology  Sarvteaa 
Fumlahad  to  Patlente  hi  ProvMera 

AOncv:  Healdi  Care  Financing 
Administration  (HCFA).  HHS. 
tkCnott  Proposed  rule. 


PART  21— {AMENDED] 

1.  In  1 21 J041,  paragraph  (b)(2) 
introductory,  text  is  amended  by 
removing  the  word  "shall."  and  inserting 
in  its  place  the  work  "may". 

2.  In  121.3041.  paragraphs  (b)(2)(U) 
and  (b)(2)(iii)  are  redesignated  as 
paragraphs  (bH2Hiii)  and  (b)(2)(iv). 
respectively. 

3.  In  i  21.3041.  paragraph  (b)(2)(i)  is 
revised,  aned  pargraph  (b)(2)(ii)  is 
added,  to  read  as  follows: 


I11J041    Partodsaf 


(h)** 


r.  We  are  proposing  to  revise 

die  regulations  governing  Medicare 
payment  for  physician  services  in 
teaching  settings  to  Implement  statutory 
provisions  that  specify  the 
circumstances  under  which  these 
physicians  would  be  reimbursed  on  a 
reasonable  cost  basis  or.  alternatively, 
when  they  would  be  reimbursed  on  a 
reasonable  charge  basis.  We  also 
describe  the  methods  that  would  be 
used  to  determine  the  customary 
charges  for  the  services  of  these 
physicians. 

We  are  also  proposing  to  revise  the 
regulations  that  govern  Medicare 
payment  for  the  services  of  physicians 
to  health  care  providers.  We  would 
clarify  our  policy  regarding  allocation  of 


provider  compensation  to  physicians 
who  return  to  a  provider,  directly  or 
indirectly,  some  or  all  of  the  payments 
diat  those  physicians  receive  for  treating 
patients  in  the  provider.  In  addition,  the 
regulations  concerning  updates  to  the 
reasonable  compensation  equivalents 
(RCEs).  which  limit  the  amount  of 
compensation  allowable  for  services 
furnished  by  physicians  to  providere 
would  also  be  revised  We  propose  to 
update  the  RCE  limits  periodically, 
when  an  update  would  result  in  a 
significant  change  in  the  limits,  rather 
than  annually. 

Finally,  we  are  proposing  to  amend 
the  criteria  that  must  be  met  in  order  for 
physician  laboratory  services  furnished 
to  patients  in  providers  to  be  paid  on  a 
reasonable  charge  basis.  Under  our 
proposed  changes,  interpretations  of 
laboratory  test  results  by  pathologists 
would  have  to  be  requested  by  the 
patient's  attending  physician,  and  a 
standing  order  policy  would  no  longer 
be  an  acceptable  substitute. 

The  revised  regulations  would  be 
placed  in  a  new  42  CFR  Part  415.  We 
would  also  redesignate  under  Part  415 
the  current  regulations  oo  teaching 
hospitals,  the  services  of  physicians  to 
providers,  the  services  of  physicians  in 
providers,  and  the  services  of  interns 
and  residents.  This  redesignation  would 
locate  related  rules  having  a  specialized 
audience  in  a  separate  part  and, 
thereby,  make  them  easier  to  use. 
DATe  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  April  10. 1980. 

AOORCSa:  Mail  comments  to  the 
following  address:  Administrator, 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services.  Attention:  BERC-142-P.  P.O. 
Box  26678.  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  30&-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue 

SW..  Washington,  DG  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-142-P. 

Comments  received  timely  will  be 
available  for  public  Inspection  as  they 
are  received,  generally  begiiming  about 
three  weeks  after  the  date  of  publicatioi 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue  SW., 
Washington,  DC  on  Monday  through 


Federal  Regieter  /  Vol.  54.  No.  24  /  Tuesday.  February  7,  1989  /  Proposed  Rules 


5947 


Friday  of  each  week  from  8:30  a.m.  to 

5:00  p.m.  (phone  202-245-7890). 

FOn  PUnTHDI  INFOIIMATION  CONTACr 

Kenneth  Marsalek.  (301)  966-4502, 
Payment  for  Physician  Services  in 
Teaching  Settings  and  Payment  for 
Consultative  Pathology  Services 
Furnished  to  Patients  in  Providers 

Ward  Pleines.  (301)  966-4528,  Payment 
to  Providers  for  Compensation  Paid  to 
Physicians  Who  Furnish  Services  to 
Providers. 

aUPPUMENTAKV  MFORMA-nON: 

I.  GensBal  Bock^ound 

The  Medicare  statute  (title  XVm  of 
the  Sodal  Security  Act  (the  Act)) 
generally  provides  separate  coverage 
and  pa)rment  rules  for  provider  services 
and  for  physician  services.  Under 
Medicare,  provider  services  such  as 
inpatient  hospital  services  and  skilled 
nursing  facility  (SNF)  services  are 
covered  under  Hospital  Insurance  (Part 
A)  and  are  paid  for  from  the  Part  A 
Trust  Fund.  Outpatient  hospital  services 
are  covered  under  Supplementary 
Medical  Insurance  (Part  B)  and  are  paid 
for  fixjm  the  Part  B  Trust  Fund.  Provider 
services  are  paid  for  on  a  prospective 
payment  or  reasonable  cost  basis 
throu^  Medicare  contractors  known  as 
fiscal  intermediaries.  Physician  services 
and  other  "medical  {md  other  health 
services."  as  defined  in  section  1861(s) 
of  the  Act  are  paid  for  under  Part  B,  and 
generally  are  paid  for  on  a  reasonable 
charge  basis  through  Medicare 
contractors  known  as  carriers. 

To  administer  the  Medicare  program 
in  accordance  with  the  statute,  we  must 
be  able  to  distinguish  cleariy  between 
provider  services  and  physician 
services,  to  pay  for  each  on  the  i>roper 
basis  (prospective  payment,  costs,  or 
charges)  bam  the  correct  trust  fund  (Part 
A  or  Part  B).  We  also  must  develop 
billing  and  payment  procedures  that— 

•  Permit  us  to  meet  these 
requirements; 

•  Are  administratively  sound,  simple, 
and  efficient; 

•  Ensure  that  Medicare  payments  are 
reasonable  in  amount;  and 

•  Avoid  duplicate  payment. 
In  1966  and  1967.  we  issued 

regulations  that  set  forth  the  basic 
principles  regarding  payment  for 
services  of  physicians  who  practice  in 
providers  (currently  located  at  42  CFR 
405.480  through  405.488)  and  additional 
principles  applicable  to  payment  for 
physician  services  in  teaching  hospitals 
SS  405.520  and  405.521).  Since  the 
publication  of  these  regulations, 
developments  have  occurred  diat  greatiy 
affect  the  manner  in  which  services  of 
physicians  in  provider  settings  are 


reimbursed.  First,  physicians'  financial 
agreements  with  providers  have  become 
more  complex.  Second,  diuing  this  time. 
Congress  has  enacted  a  series  of 
legislative  changes  that  a^ect 
reimbursement  for  physician  services  in 
providers.  Some  of  tiiese  amendments 
require  changes  in  current  Medicare 
regulations. 

For  example,  section  948  of  the 
Omnibus  Reconciliation  Act  of  1980  , 
(Pub.  L  96-499;  enacted  December  5. 
1980)  and  section  2307  of  the  Deficit 
Reduction  Act  of  1984  (Pub.  L  98-369; 
enacted  July  18, 1984)  pertain 
specifically  to  problems  that  arise  in  the 
teaching  setting.  (See  section  III.D.  of 
this  preamble  for  a  more  detailed 
discussion  of  these  provisions.)  In 
addition,  in  section  108  of  the  'Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (Pub.  L  97-248;  enacted  September 
3, 1982).  Congress  added  a  new  section 
1887  to  the  Act  and  made  a  conforming 
change  to  section  1881  (v)(7)  of  the  Act 
Hus  legislation  dealt  explicitly  %vith 
distinguishing  between  tiie  services  a 
physician  furnishes  to  individual 
patients  in  a  provider  and  services 
furnished  to  the  provider  itself,  as  well 
as  «vith  the  method  of  reimbursement  for 
both  types  of  services. 

On  March  2, 1983,  we  published  a 
final  rule  with  comment  period  (48  FR 
8902)  that  implemented  the  provisioiu  of 
section  106  of  Pub.  L  97-n24a  lliat  final 
rule  revised  the  regulations  that  govern 
Medicare  coverage  and  reimbursement 
for  services  of  physicians  who  practice 
in  providers  such  as  hospitals,  SNFs. 
and  comprehensive  outpatient 
rehabilitation  facilities  (CORFs).  As  a 
part  of  that  final  rule,  we  revised 
9§  405.480  through  405.482.  removed 
§§  405.483  through  405.488.  and  added 
new  SS  405.550  through  405,557.  These 
regulations — 

•  Set  forth  basic  criteria  for 
distinguishing  those  physician  services 
furnished  in  providers  that  are 
reimbursed  on  a  reasonable  charge 
basis  from  those  services  that  are 
reimbursed  only  on  a  reasonable  cost 
basis; 

•  Establish  how  the  amounts 
reimbursed  are  determined  on  both 
charge  and  cost  bases: 

•  Set  limits  on  the  amounts 
reimburaable  on  a  reasonable  cost  basis 
to  providers  for  physician  services  to  the 
provider  and 

•  Establish  more  specific  criteria  for 
determining  the  basis  and  amount  of 
payment  for  physician  services  in  the 
specialties  of  anesthesiology,  radiology, 
and  pathology. 

In  the  preamble  to  the  March  2. 1983 
final  rule  (48  FR  8906),  we  stated  that 
because  of  problems  related  to  applj^ing 


portions  of  the  revised  regidations  to 
teaching  hospitals  and  to  implement 
sections  1842(b)(6)  and  1861(b)(7)  of  the 
Act  (as  amended  by  section  948  of  Pub. 
L  96-499),  we  planned  to  pubUsh.  in  a 
separate  document  proposed 
regulations  that  would  establish  special 
rules  governing  payment  for  services  of 
physicians  in  teaching  hospitals.  These 
rules  were  to  supersede  S  S  405^20  and 
405.521  if  they  became  effective. 
Subsequentiy,  however.  Congress 
enacted  the  Deficit  Reduction  Act  of 
1984  (Pub.  L  98-369).  which  further 
amends  section  1842(b)(6]  of  the  Act 
redesignates  it  as  section  1842(b)(7).  and 
amends  section  1886(d)[5].  This 
proposed  rule  would  implement  the 
amendments  of  both  Pub.  L  96-498  and 
Pub.  L  98-369. 

As  noted  earlier,  the  services  of 
physicians  to  individual  patients, 
including  hospital  patients,  generally  are 
covered  under  Medicare  Part  B  and  are 
paid  for  on  a  reasonable  charge  basis. 
The  reasonaUe  charge  for  a  service  is 
the  charge  that  the  Medicare  carrier  for 
the  locality  determines  to  be  reasonable 
under  Ae  regulations  set  forth  at 
SS  405.501  through  405.506.  Carrien 
generally  compare  a  charge  actually 
billed  to  the  physician's  customary 
charge  for  similar  services  (as 
determined  under  S  405.503)  and  the 
prevailing  charge  in  the  locaUty  for 
similar  services  (as  determined  under 
S  405.504).  In  general  the  reasonable 
diarge  for  a  ph]rslcian  service  is  the 
lowest  of  tiie  actoaL  customary,  or 
prevailing  charge. 

One  major  exception  to  this  general 
rule  is  the  method  we  use  to  determine 
charges  for  services  of  physicians  who 
practice  in  providers  and  who  are 
compensated  by  providera  or  other 
organizations  for  their  services.  In  many 
cases,  these  physicians  are 
compensated  both  for  their  care  of 
individual  patients  and  for  other 
services  that  benefit  the  provider's 
patients  generally  (for  example, 
teaching,  administrative  services, 
quality  control,  and  committee  work). 
"The  rules  on  payment  for  services  of 
physicians  who  practice  in  providers 
assume  that  the  compensation  a 
physician  receives  is  for  all  services  the 
physician  performs  in  the  provider 
unless  the  provider  can  demonstrate 
otherwise  (see  current  S  405.481).  The 
portion  of  each  physician's 
compensation  that  relates  to  time  spent 
by  the  physician  in  furnishing  services 
to  individual  patients  is  used  by  the 
carrier  as  a  basis  for  developing  a 
schedule  of  customary  charges  for  these 
services.  The  carrier  then  uses  this 
compensation-related  schedule  of 
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customary  chaises,  rather  than  charges 
developed  under  the  general  reasonable 
charge  rules,  to  determine  the  amount  of 
payment  for  that  physician's  services 
furnished  in  the  provider  to  Medicare 
patients. 

In  this  document,  we  are  proposing  to 
do  the  following: 

•  Revise  the  regulations  governing 
Medicare  payment  for  services  of 
physicians  in  teaching  settings  (section 
II  of  this  preamble). 

•  Revise  the  regulations  governing 
Medicare  payment  to  providers  for 
compensation  paid  to  physicians  who 
furnish  services  that  are  of  general 
benefit  to  patients  in  the  provider 
(section  III  of  this  preamble). 

•  Revise  the  regulations  governing 
Medicare  payment  for  laboratory 
services  furnished  by  physicians  to 
patients  in  providers  (section  IV  of  this 
preamble). 

Q.  Payment  for  FhysldaB  Servloao 
Fumiahed  in  TeecUng  Settings 

A.  Phytician  Servicet  in  Teaching 
HospitaU 

Of  the  nearly  7,000  hospitals  that  now 
participate  in  Medicare,  approximately 
IJOO  hisve  graduate  medical  education 
programs.  AlduMi^  some  services  in 
thetMB  hospltab  are  personally  furnished 
by  physicians  (tltat  is.  the  services  do 
not  involve  interns  or  residents),  many 
patients  in  tliese  hospitals  receive 
services  from  interns  and  residents  who 
work  under  the  supervision  of  teaching 
physicians.  The  salaries  of  the  interns 
and  residents  and  the  related  direct 
costs  of  medical  education  are 
reimbursed  as  described  in  1 413  J5. 
Administrative  and  supervisory  services 
not  involving  interns  and  residents  are 
paid  either  through  the  inpatient 
hospital  prospective  payment  system  or. 
for  hospitals  not  subject  to  the 
prospective  payment  system,  on  a 
reasonable  cost  basis.  The  professional 
services  of  physicians  furnished  to 
inpatients  are  generally  reimbiused  on  a 
reasonable  charge  basis. 

Practices  vary  widely  among  teaching 
hospitals  with  respect  to  the  degree  of 
physician  involvement  in  the  care  of 
patients.  In  some  cases,  teaching 
physicians  personally  direct  interns  and 
residents  while  these  interns  and 
residents  are  treating  patients.  In  other 
cases,  the  interns  aiid  residents  assume 
actual  responsibility  for  the  care 
patients  receive  and  the  teaching 
physicians  exercise  only  generalcontrol 
over  these  interns  and  residents 
activities. 

These  differences  in  the  levels  of 
physician  involvement  in  the  delivery  of 
services  involving  interns  and  residents 


raise  two  issues  that  we  must  resolve  if 
we  are  to  ensure  that  Medicare  pays 
properly  for  these  types  of  services. 
First,  we  must  specify  the  level  of 
physician  involvement  in  the  delivery  to 
patients  of  services  involving  interns 
and  residents  that  is  needed  to  justify 
payment  to  the  physicians  for  those 
services  on  a  reasonable  charge  basis. 
Second,  in  the  case  of  services  for  which 
charge  payment  is  appropriate,  we  must 
develop  payment  methods  that  will 
ensure  that  Medicare  payments  for  the 
services  of  teaching  physicians  in 
hospitals  are  not  excessive  in  relation  to 
the  nature  of  the  service  or  the  payment 
policies  of  other  payors. 

B.  Statutory  and  Other  Developments 
Pertaining  to  Teaching  Physician 
Services 

1.  Original  Medicare  Law  and 
Regulations 

As  originally  enacted,  title  XVIII  of 
the  Act  excluded  the  services  of 
physicians,  interns,  and  residents  from 
the  deflnition  of  "Inpatient  hospital 
services",  except  for  the  services  of 
interns  and  residents  in  approved 
training  programs.  However,  it  did  not 
include  spedfic  rules  on  payment  for 
physician  services  in  teaching  hospitals. 
On  August  SI,  1967,  we  issued 
remlations  (ii  405.520  and  405.521), 
which  are  substantially  still  in  effect,  to 
govern  these  payments.  Under  the 
provisions  of  these  regulations,  a 
physician  in  a  teaching  setting  is 
considered  the  attending  physician  for  a 
Medicare  patient  and  thereby  qualifies 
for  Part  B  reasonable  charge  payment 
only  if  he  or  she  furnishes  "personal  and 
identifiable  direction"  to  the  interns  and 
residents  who  provide  the  actual 
services  to  the  patient 

Althouj^  i  405.521(b)  lists  examples 
that  illustrate  the  types  of 
responsibilities  attending  physicians 
typically  carry  out  the  l^t  is  not 
eidiaustive.  In  individual  cases,  it  is 
often  difficult  to  determine,  by  reference 
to  i  405.521,  whether  a  physician  in  a 
teaching  setting  is  the  attending 
physician  for  a  Medicare  patient 

It  became  apparent  shortly  after 
Ii  405.520  and  405.521  were  issued,  that 
some  Medicare  carriers  were  paying 
charges  for  physician  services  in  some 
teaching  hospitals,  even  though  interns 
and  residents  were  primarily 
responsible  for  the  care  of  the  patients. 
The  physicians  who  were  billing  for 
these  services  were  often  assuming  only 
limited  responsibility  for  the  medical 
management  of  the  patients  treatment  It 
also  became  clear  that  some  physicians 
were  billing  charges  for  services  to 
Medicare  patients  even  though  other 


non-Medicare  patients  were  not  charged 
for  similar  services,  and  patients 
generally  were  not  obligated  to  pay  for 
physician  services. 

These  problems  led  in  April  1969  to 
the  issuance  of  Intermediary  Letter  (I.L) 
372,  which  sets  forth  specific  conditions 
that  physicians  in  teaching  settings  must 
meet  to  be  considered  attending 
physicians  and,  thus,  qualify  for  charge 
payment  for  their  services.  It  also 
specifies  how  carriers  are  to  determine 
the  reasonable  charges  for  these 
services.  Although  IJL  372  has  provided 
specific  guidance  to  Medicare  carriers 
and  intermediaries  on  payment  for  these 
services,  it  has  not  been  applied 
uniformly  by  all  Medicare  carriers.  As 
explained  later  in  this  preamble  (section 
LC4.),  the  policies  in  lL  372  were 
considered  by  Congress  when  it  enacted 
section  948  of  Pub.  L  96-499. 

2. 1972  Amendments 

In  1972.  Congress  amended  the  Social 
Security  Act  to  provide  specific  rules  on 
payment  for  physician  services  in 
teaching  hospitals.  Section  227  of  the 
Social  Security  Amendments  of  1972 
(Pub.  L  92-603)  amended  section  1861(b) 
of  the  Act  to  require  that  Medicare  treat  • 
these  services  as  hospital  services  and     - 
pay  for  them  on  a  reasonable  cost  basis,  ■ 
except  under  certain  specific 
circumstances.  Section  227  also  made 
certain  incentives  available  to  hospitals 
that  elect  to  be  paid  for  physician 
services  on  a  reasonable  cost  basis. 

In  subsequent  le^lation  (section  15 
of  die  Social  Security  Amendments  of 
1973  (Pub.  L  9»-233)  and  section  7  of  the 
End-Stage  Renal  Disease  Program  '^ 

Amendments  of  U78  (Pub.  L  95-292)), 
Congress  deferred  implementation  of  all 
provisions  of  section  227  of  Pub.  L  92- 
603  except  for  the  incentives  to  be 
reimbursed  on  a  reasonable  cost  basis. 
The  cost  reimbursement  provisions  were 
implemented  through  i  405.465,  as 
published  in  a  final  rule  on  August  6, 
1975  (40  FR  33440).  The  statutory 
provisions  that  were  not  implemented 
were  eventually  replaced  by  new 
provisions  enacted  by  Congress  in  Pub. 
L  96-499  on  December  5, 1980.  Pub.  L 
96-499  reaffirmed,  but  did  not  otherwise 
affect  the  provisions  of  section  227  of 
Pub.  L  92-603  authorizing  cost 
reimbursement  incentives. 

3.  Omnibus  Reconciliation  Act  ef  1980 
and  Deficit  Reduction  Act  of  1964 

As  mentioned  earlier,  section  948  of 
Pub.  L  96-499  made  several  important 
changes  in  the  sections  of  the  Medicare 
law  that  deal  with  payment  for 
physician  services  in  teaching  hospitals. 
Specifically,  section  I 
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•  Repealed  the  provisions  of  section 
1861(b}  of  the  Act  that  required 
Medicare  to  pay  for  these  services  (with 
certain  exceptions)  on  a  reasonable  cost 
basis; 

•  Amended  section  1861(b)  of  the  Act 
to  allow  hospitals  with  approved 
teaching  programs  to  elect  to  be  paid  on 
a  reasonable  cost  basis  for  physician 
services  to  their  Medicare  patients  and 
for  the  supervision  of  interns  and 
residents  in  the  care  of  individual 
patients  if  all  physicians  in  the  hospital 
agree  not  to  bill  charges  for  their 
services  to  Medicare  patients:  and 

•  Amended  section  1842(b)(6)  of  the 
Act  (now  section  1842(b)(7))  to  specify 
the  conditions  that  must  be  met  to 
permit  payment  of  charges  under  Part  B 
for  physician  services  in  teaching 
hospitals  that  do  not  elect  cost 
reimbursement  and  to  provide  special 
payment  rules  for  determining  the 
customary  charges  applicable  in  this 
situation. 

Subsequently,  section  2307(a)  of  Pub. 
L  98-369  further  amended  these 
provisions.  Section  2307(a)  was  later 
amended  by  the  technical  amendments 
to  Pub.  L  98-360  in  sections  3(b)  (5)  and 
(6)  of  Pub.  L  98-617  (enacted  on 
November  8, 1984).  As  revised,  section 
2307(a)  amended  section  1842(b)(7)  of 
the  Act  (which  was  redesignated  from 
1842(b)(6)  of  the  Act  by  section  2306  of 
Pub.  L  98-369)  to  provide  that— 

•  The  customary  chaige  of  a 
physician  qualifying  as  a  teaching 
physician  is  set  no  lower  than  85  percent 
of  the  prevailing  charge  paid  for  similar 
services  in  the  same  locality;  and 

•  If  all  the  teaching  physicians  in  a 
teaching  hospital  agree  to  accept 
assignment  for  all  ^e  services  they 
furnish  to  Medicare  patients  in  that 
hospital,  the  customary  charge  is  set  at 
90  percent  of  the  prevailing  charge  paid 
for  similar  services  in  the  same  locality. 

4.  Legislative  History 

In  the  Conference  Report 
accompanying  Pub.  L  96-499  (H.R.  Rep. 
No.  1479, 96th  Cong.,  2d  Sess.  145 
(1980)),  the  Conference  Committee 
stated  that  its  intention  was  to  permit 
payment  for  physician  services  in  a 
teaching  hospital  on  a  reasonable 
charge  basis  only  if  the  physician  is  the 
patient's  "attending  physician".  Tlie 
conferees  also  endorsed  the  attending 
physicl«ncjfteria  in I.L  372. Therefore, 
the  attenoug  physician  criteria  in  IX. 
372  are  used  as  the  basis  for  the 
attending  physician  criteria  set  forth  in 
this  proposed  rule.  The  criteria  in  IX. 
372  have  been  modified  to  be 
specifically  applicable  to  psychiatry, 
family  practice,  anesthesiology. 


radiology,  physician  laboratory,  and 
consultative  services. 

The  Conference  Report  further  states 
that  "[t]he  conferees  intend  (without 
precluding  reasonable  changes  in  the 
future)  that  in  determining  [sic]  the 
amount  payable  on  a  charge  basis  under 
medicare  part  B  for  services  of 
physicians  in  teaching  hospitals,  the 
policies  contained  in  Intermediary  Letter 
372  should  be  generally  followed  where 
these  are  not  inconsistent  with  the 
provisions  of  the  conference 
agreement"  Ibid.  p.  14a  In  addition,  the 
Report  specifies  that  collection  of  at 
least  50  percent  of  the  charges  billed  to 
non-Medicare  patients  is  to  be 
interpreted  as  collection  in  substantial 
part  for  purposes  of  determining 
whether  the  conditions  for  chaige 
payment  are  met  but  that  any  charges 
paid  under  Medicaid,  regardless  of 
amount  are  deemed  to  be  collected  in 
substantial  part  Ibid.  p.  145. 

C.  Major  Provisions  of  Proposed 
Regulations  Regarding  Physicians  in 
Teaching  Settings 

The  proposed  regulations  would 
provide  for  the  following: 

1.  A  definition  of  a  teaching  hospital, 
for  purposes  of  these  rules,  as  a  hospital 
engaged  in  a  residency  program  in 
medicine,  osteopathy,  dentistry,  or 
podiatry  that  is  approved  by  one  of  the 
national  accreditLng  bodies  set  forth  in 
section  18ei(b)(6)  of  the  Act 

2.  The  continuation  of  the 
longstanding  policy  that  provides  for 
payment  made  on  a  reasonable  cost 
basis  for  physician  medical  and  suigical 
services  and  for  the  supervision  of 
interns  and  residents  in  the  care  of 
individual  patients  in  a  teaching  hospital 
that  elects  payment  on  this  basis,  if  aU 
physicians  who  furnish  services  to 
beneficiaries  in  the  hospital  agree  not  to 
bill  charges  for  those  services.  (See 
section  ia61(b)(7)  of  the  Act)  Payment 
for  physician  compensation  costs  for  the 
administration  of  intern  resident 
programs  incurred  by  teaching  hospitals 
that  elect  cost  reimbursement  would  be 
included  in  the  ]>er  resident  amounts  for 
direct  medical  education  as  provided  in 
the  provisions  of  section  9202  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272). 

3.  As  prescribed  by  section 
1842(b)(7)(A)(i)  (I)  and  (U)  of  the  Act 
payment  on  a  reasonable  charge  basis 
under  Part  B  for  physician  services  in 
teaching  hospitals  that  do  not  elect  to 
receive  payment  on  a  reasonable  cost 
basis  under  Part  A  for  those  services,  if 
the  physician  services  meet  the 
following  two  basic  requirements  for 
charge  payment 


a.  The  physician  furnishes  sufficient 
personal  and  identifiable  physician 
services  to  the  patient  to  exercise  full, 
personal  control  over  the  management 
of  the  portion  of  the  case  for  which 
payment  is  sought  that  is.  the  physician 
must  serve  as  the  patient's  "attending 
physician". 

b.  The  physician's  services  to 
Medicare  patients  are  of  the  same 
character  as  his  or  her  services  to  non- 
Medicare  patients. 

4.  As  specified  in  section 
1842(b)(7)(A)(i)(ffl)  of  the  Act  a  teaching 
hospital  fee  collection  provision  that 
requires  that  during  a  representative  fee 
collection  period,  at  least  25  percent  of 
the  hospital's  non-Medicare  patients 
who  received  services  that  met  the  two 
conditions  set  forth  in  item  3  above  paid 
at  least  50  percent  of  the  charges  (other 
than  nominal  charges)  imposed  for  the 
services.  (Nominal  chaiges  are  defined 
as  those  charges  that  are  10  percent  or 
less  of  the  prevailing  charge  levels  for 
similar  services  in  the  same  locaUfy.) 

5.  For  physician  services  that  meet  the 
conditions  of  item  3  above,  but  the 
hospital  requirement  in  item  4  above  is 
not  met  payment  would  be  made  under 
the  compensation-related  charge  rules 
(current  SS  405.480  through  405.482  and 
405.550  through  405.557)  if  the  physician 
is  compensated  by  the  teaching  hospital 
or  affiliated  entity  for  physician  services 
furnished  to  patients.  If  the  physician  is 
not  so  compensated,  then  payment 
would  be  made  under  the  general 
reasonable  charge  rules  (current 

SS  405.501  through  405.508).  (Section 
1842(b)(7)(qoftheAct) 

6.  For  physician  services  that  meet  the 
conditions  of  item  3  above  and  the 
hospital  requirement  in  item  4  above  is 
also  met  payment  is  made  as  described 
in  item  5  above.  However,  if  the 
physician  is  a  teaching  physician  (as 
defined  in  item  7  below),  the  physician 
may  elect  to  be  paid  under  the 
compensation-related  chaige  rules.  If 
that  election  is  not  made,  the  physician 
would  be  paid  on  a  reasonable  diarge 
basis  with  the  customary  charge 
determined  as  described  in  item  8  below 
(secUon  1842(b)(7)  (A)  and  (B)  of  the 
Act). 

7.  A  definition  of  a  teaching  physician 
as  a  physician  who  is  compensated  by  a 
hospital,  medical  school,  other  affiliated 
entity,  or  professional  practice  plan  for 
physician  services  furnished  to  patients 
and  who  generally  involves  interns  and 
residents  in  patient  care  (section 
1842(b)(7)(B)(i)  of  the  Act). 

8.  Special  rules  for  determining  the 
customaiy  chaige  for  the  services  of 
teaching  physicians  that  are  furnished  in 
teaching  hospitals  as  follows: 
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•  For  MTvicea  furnished  by  a  teaching 
physician,  if  the  hospital,  its  physicians, 
or  another  billing  entity  has  established 
one  or  more  charge  schedules, 
customary  charges  would  be  based  on 
the  greatest  of— 

—The  chaiges  (other  than  nominal 
charges),  that  are  most  frequently 
collected  in  full  or  substantial  part 
from  the  hospital's  non-Medicare 
patients: 

—The  mean  of  all  of  the  charges  (other 
than  nominal  chaiges)  that  are 
collected  in  foil  or  substantial  part 
frt>ra  the  hospital's  non-Medicare 
patients:  or 

— Q^ty-flve  percent  of  the  prevailing 
charges  paid  for  similar  services  in  the 
same  locality  (section  1842(b)(7)(BHii) 
of  the  Act). 

•  For  services  frimished  by  teaching 
physidane  in  a  teadiing  hospital  wdiera 


all  the  teaching  physicians  have  agreed 
to  accept  assignment,  the  customary 
charge  is  set  at  90  percent  of  the 
prevailing  charge  paid  for  similar 
services  in  the  same  locality  (section 
1842(b)(7)(AHU)  of  the  Act). 

EsMch  i^ysidan.  hospital,  or  other 
billing  entity  that  wishes  to  claim 
payment  under  these  rules  for  servicet 
of  teaching  physicians  based  oo  a 
customary  charge  greater  than  85 
percent  of  the  prevailing  charge  must 
submit  any  information  required  by 
HCFA  to  substantiate  the  daim. 

9.  A  set  of  requirements  governing  the 
execution  of  the  agreement  to  accept 
assignment  for  aQ  physician  servicet 
furnished  by  teacUng  physicians  in  a 
teaching  hoiqtital.  the  conditions  under 
which  the  htMpital  may  teimfaiate  the 
agreement,  and  the  liinitatimis  i^aced 
upon  entrance  into  a  new  agreement 


following  termination  of  i  previous 
agreement 

10.  Physicians  who  use  interns  and 
residents  in  the  care  of  their  patients  in 
providers  that  do  not  meet  the  definition 
of  a  teaching  hospital  (that  is,  hospitals 
with  teaching  programs  that  a^  not 
approved  by  one  of  the  organizations 
specified  in  section  18ei(b)(6)  of  the  Act) 
must  meet  the  requirements  of  itpm  3a 
and  b  above  in  order  to  receive  payment 
on  a  reasonable  charge  basis  for 
physician  services.  Payment  would  be 
made  bascMi  on  either  the  compensation- 
related  chaige  rules  or  the  general 
reasooable  durge  rules  as  described  in 
item  5  above. 

The  foOowing  chart  summarizes  how 
paymmA  to  physicians  in  teaching 
settings  would  be  made  under  the 
proposed  regulations. 


Oth«r  Ptovldaf  Ualna 
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TMChtna  HoBPttal 

Do  «ll  pbrticlant  age**  not  to  bill  pationts  and  deos 
tbo  hospital  oloct  payaant  on  a  .r«asonabl«  coat  basis? 

I • . 

Yss  No 

I  • 

Hospital  is  paid  on  a 
caasonabla  cost  basis. 


JUS 


fAVmn  PQR  PHTSICIAIt  8BBVICE8  FWtltlSlgD  111  TgACHlWO  SBTTlUQg 


ntecns  t  Bastd«nf 


Ac*  both  tha  following  conditions  aat? 

1.  Attending  physician  ccitacia. 

2.  Modicaco  socvieas  aca  tha  saaa  charaetac  as  non-Nad ieara. 


r 


X 


Yo« 

I 


r- 

Yos 


Is  physician  conpansatad  by  pcovidac  (oc 
physician  satyicas  fucnishad  to  patiants7 


1 

No 
Not  a  eovacad  physician  sarvica. 


Othac  Ptovidats  Usino  latatns  t  Basidanf 


I ' 

Taaehina  Ho«Dit«l 

Do  you  olact  conpansation-calatad  chacga  culas7 

^ 1 , 

No  Yos 

I  I 

Did  at  laast  2S%  of  non-Hadicaca  patianta 
pay  at  laast  50%  of  thaic  chacgas? 


No 


r 

Yas 

I 


a. 


I 


Do  physicians  ganacally  uso  intatns  4  tasidants? 


I 


llo 


You  aca  a  taaching  physician. 
Usa  spaeial  custonary  chacga  culas. 
Do  all  taaching  physicians  accapt  assignnant? 
I 


Usa  ganacal  caasonabla  chacga  cnlas. 


Usa  conpansation-calatad  chacga  nilas. 


I — 
Yaa 


Sat  tha  custoaacy  chacga  no  lotiac 
Chan  90%  of  tha  pcavailing  chacga 


I 

Doaa  tha  billing  antity  pcovida  ovidanca  auppocting  a 
cuatOMcy  chacga  gcaatac  than  •$%  of  tha  pcavailing  chacgar 

I •— 

Yas 


Basa  tha  custoaacy  chacga  on  tha  gcaatast  of: 

1.  Tha  Bost  fcoguantly  eolloetad  chacga. 

2.  Tha  aaan  of  tha  eollaetad  ehacgas. 

mxMQ  coos  41»-01^ 


Sat  tha  cuatoaacy  chacga  at  85%  of 
tha  pcavailing  chacga. 


s 

? 
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D.  Significant  Issues  Considered  in 
Developing  Proposed  Regulations 

1.  Attending  Physician  Criteria 

A*  noted  earlier  in  this  preamble,  the 
Conference  Committee  tat  Pub.  L  96-499 
stated  in  ita  Report  its  intention  that 
payment  on  a  reasonable  charge  basis 
for  physician  services  la  teachLog 
hospitals  be  permitted  only  if  the 
physidan  Is  the  patient's  attending 
physician,  and  the  committee  ex|didtly 
endorsed  the  attending  physician 
requirements  in  IX.  372.  We  believe  that 
past  problems  experienced  with 
undocumentad  physician  services  has 
resulted  from  the  lack  of  proper 
enforcement  of  the  attending  physician 
criteria  and  not  from  any  lade  in  the 
criteria  dmnaelves.  We  have,  therefore, 
used  the  conditions  ior  charge  payments 
set  forth  in  section  948  of  Pub.  L  96-499 
and  the  attending  physidan  criteria  in 
I.L  372  in  developing  the  parts  of  the 
proposed  regulations  that  specify  the 
drctunstances  under  which  payment  of 
charges  would  be  penoitled. 

As  mentioned  above,  the  attending 
physician  criteria  contained  in  LL  372 
have  been  revised  for  purposes  of  this 
proposed  rule,  based  on  suggestions 
received  from  the  health  care  industry 
and  physidan  specialty  poups,  to  apply 
more  spadfically  to  certmn  physidan 
spedahies;  that  is,  psychiatry,  family 
practice,  and  tuiasthesiology.  Experts  m 
these  areas  noted  that  due  to  the  way 
residents  in  these  specialties  are 
trained,  the  general  attending  physidan 
criteria  are  not  always  applicable.  For 
example,  the  criteria  requiring  that  die 
attending  physician  be  recognized  by 
the  beneficiary  as  his  or  her  attending 
physidan  is  not  applicable  to  residency 
programs  in  psychiatry  and  family 
prartice.  In  psychiatry,  the  supervisory 
physidan.  although  present  may  only 
observe  a  resident's  treatment  of 
patients  tlvough  one-way  mirrors  or  on 
video  tapes.  Similarly,  a  purpose  of  the 
family  practice  teaching  program  is  to 
have  patients  recognize  the  resident  as 
the  primary  care  physidan  and  to 
recognize  that  the  supervisory 
physidan,  while  present  at  the  office 
site  during  patient  encounters  and 
responsible  for  management  of  the 
patient's  care,  may  not  always 
personally  perform  all  of  the  services 
required  of  an  attending  physidan. 

The  general  attending  physician 
criteria  would  also  be  revised  to  state 
clearly  the  conditions  that  must  be  met 
by  anesthesiologists.  Essentially,  an 
attending  physidan  relationship  would 
be  established  if  the  anesthesiologist 
directs  no  more  than  two  concurrent 
procedures  involving  residents  or 
interns  or  a  "mix"  of  no  more  than  one 


resident  or  intern  and  one  certifiad 
registered  nurse  anesthetist  (CRNA)  or 
other  qualified  individuaL  (See  section 
LD.6.  below  for  a  complete  discussion  of 
reimbursement  for  anesthesiology 
services.) 

The  attending  physidan  criteria 
would  apply  to  all  physidan  services  in 
teaching  hcwpitals  and  in  other 
providers  that  use  interns  and  residents 
regardless  of  whether  the  physidan 
meets  the  definition  of  a  teaching 
physidan. 

2.  Definition  of  Teaching  Physidan 

SecUon  1842(b)(7)(B)  of  the  Act 
authorizes  us  to  define  the  term 
"teaching  physidan."  For  this  purpose, 
we  would  define  a  teaching  physidan  as 
a  physidan  who  is  compensated  by  a 
hospital,  medical  school  other  affiliated 
entity,  or  professional  practice  plan  for 
physidan  services  furnished  to  patients 
and  who  generally  involves  interns  and 
residents  in  patient  care. 

Prior  to  the  enactment  of  Pub.  L  96- 
369,  a  physician's  customary  charge  was 
determined  based  on  whether  or  not  the 
physidan  had  a  substantial  practice 
outside  the  teaching  setting  (for 
example,  more  than  SO  percent  of  the 
physidan's  charges  were  for  services 
furnished  to  patients  outside  the 
teaching  setting).  We  considered 
indudin^  the  requirement  that  a 
physidan  could  not  have  a  substantial 
outside  practice  as  part  of  the  definition 
of  a  teaching  physidan.  However,  as 
noted  above,  this  provision  was 
eliminated  by  the  amendments  to  the 
Ad  made  by  Pob.  L  96-368  and  we  note 
that  the  spedal  reimbursement  rules 
descr^Md  above  (in  section  C.8.)  apply 
only  to  the  services  furnished  by  a 
teaching  physidan  in  the  teaching 
hospital  Therefore,  we  have  decided 
against  induding  this  requirement 
because  we  believe  that  the  volume  of  a 
physidan's  charges  for  services 
furnished  in  a  teaching  hospital  is  not 
directly  relevant  to  this  issue. 

We  also  considered  the  idea  of 
requiring  that  a  teaching  physician  must 
have  a  hculty  appointment  to  a  medical 
school  with  which  the  hospital  is 
associated.  We  rejeded  this  idea 
because  there  is  no  standard  definition 
of  a  faculty  appointment  among  teaching 
hospitals,  and  we  believe  that  it  would 
not  contribute  further  to  identifying  the 
physidans  intended  to  be  covered  by 
the  definition. 

3.  Special  Customary  Charge  Rules  for 
Teaching  Physidans 

As  discussed  above,  the  customary 
charge  of  a  teaching  physidan  would  be 
determined  based  on  the  greatest  of — 


•  The  charges  (othw  than  the  nominal 
charges)  that  are  most  frequently 
colleded  in  full  or  substantial  part  for 
services  to  patients  who  are  not  entitled 
to  benefits  under  Medicare: 

•  The  mean  of  the  charges  (other  than 
nominal  charges)  that  are  collected  in 
full  or  substantial  part  for  services  to 
patients  who  are  not  entitled  to  benefits 
under  Medicare;  or 

•  Ei^ty-five  percent  of  the  prevailing 
charges  paid  for  similar  services  ia  die 
same  locality. 

We  are  proposing  that  carriers 
establish  a  physidan's  customary 
charges  based  on  85  percent  of  the 
prevailing  charges  unless  the  carrier 
receives  evidence  supporting  a  higher 
customary  rhnigr  based  on  either  the 
most  fi«qnently  collected  chaiges  or  the 
mean  of  the  colleded  charges.  If  a 
physidan  meets  the  definitioa  of  a 
teaching  phjrsidan  (that  is,  a 
compensated  plijrsidan  who  generally 
invdves  intanis  and  residents  in  patient 
care)  and  the  physidan  does  not  eled  to 
be  paid  under  the  compensation-related 
charge  rules,  then  the  spedal  customary 
charge  niles  would  apply  to  aU  of  his  or 
her  services  in  the  teadring  hospital, 
induding  those  for  which  he  or  she  is 
compensated  by  a  hospMaL  medicd 
school,  other  affiliated  entity,  or  a 
profMsiooal  practice  plan:  those 
services  for  which  the  physidan  biUs 
the  patient:  and  those  occasional  cases 
in  which  iirtems  and  residents  are  not 
used. 

A  community  physidan  tvho  also 
practices  in  a  teaching  hospital  and 
meets  the  definition  of  a  taacUng 
physician  would  be  paid  under  the 
spedal  customary  charge  rules  for 
physidan  services  famished  to  patients 
in  the  teaching  hospital  A  physician 
who  does  not  meet  the  definition  of  a 
teaching  physidan  would  be  paid  under 
the  compensation-related  charge  rules  if 
compensated  by  the  hospital  and  under 
the  general  reasonable  chmge  rules  if 
not  compensated  by  the  hospital. 

It  should  be  noted  that  under  the 
current  regulations  (§  405.521)  all 
physicians  in  teaching  hospitals  are 
exempt  from  the  compensation-related 
charge  rules  unless  they  specifically 
elect  to  be  paid  under  those  rules.  This 
includes  those  physidans  in  hospitals 
that  do  not  have  residency  programs  in 
all  spedalties.  Under  these  proposed 
rules,  a  physidan  who  is  compensated 
by  a  teaching  hospital  but  who  does  not 
generally  involve  interns  and  residents 
in  patient  care  would  be  paid  under  the 
compensation  related  charge  rules. 

We  believe  that  the  objective  of  the 
amendments  made  by  Pub.  L  96-499 
and  Pub.  L  96-360  is  to  ensure  that 
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unless  a  teaching  physidan  elects  to  be 
paid  under  the  compensation-related 
charge  rules,  Medicare  does  not  pay 
more  for  teaching  physidan  services 
than  the  most  fi^uently  collected 
charges  or  the  mean  of  the  collected 
charges  from  non-Medicare  patients, 
sub)ed  to  the  customary  diaige  "floor" 
described  in  section  1842(b)(7)(B)(ii)(ni) 
of  the  Ad.  The  law  did  not  provide 
specific  guidance  for  the  calculation  of 
the  "most  frequentiy  colleded  charges" 
and  "the  mean  of  the  charges".  Under 
our  proposed  regulations,  these 
calculations  would  be  performed  by  the 
oitity  (for  example,  an  individual 
physidan,  ^tnip  of  (rfiyndans,  a 
medical  practice  plan,  or  a  hospital)  that 
is  legally  entitled  to  bill  Medicare  for  the 
teaching  physicians'  services  to 
Medicare  patients  in  teaching  hospitals. 
Hie  calculations  would  be  based  on  a 
representative  past  period  of  time, 
performed  on  dther  an  individual 
physidan,  department,  or  hospital-wide 
basis,  and  updated  annually  to  coindde 
with  the  reasonable  charge  update.  The 
Medicare  carrier  would  review  and 
approve  the  calculations  and  perform 
the  periodic  audits  to  validate  the 
schedule  of  charges. 

In  the  Conference  Report 
accompanyfaig  Pub.  L  98-369  (RR.  Rep- 
No.  861, 96th  Cong.,  2d  Sess.  1311 
(1964)),  tibe  Ctmference  Committee  urged 
us  to  develop  a  simplified  or  expedite! 
methodology  for  calculating  a  customary 
charge  when  it  is  based  on  charge 
schedules.  We  plan  to  issue  instructions 
in  the  Medicare  Carrier  Manual  (H(7A 
Pub.  14-3)  that  will  provide  necessary 
guidance  for  performing  customary 
charge  calculations  under  this 
methodology.  In  order  to  minimize  the 
number  of  physidans  whose 
involvement  would  be  necessary  to 
perform  these  calculations,  we  wish  to 
develop  a  presumptive  test  based  on  the 
hospital's  mix  of  patients  and  payment 
levels  of  other  thiid  party  payors.  For 
example,  a  physician  demonstrates  that 
a  majority  of  his  or  her  charges  that  are 
paid  in  fidl  or  substantial  part  by  non- 
Medicare  payors  is  in  excess  of  the 
Medicare  prevailing  charge.  In  these 
cases,  the  physician  would 
automatically  be  paid  for  Medicare 
services  at  the  lesser  of  the  actual 
charges  or  the  Medicare  prevailing 
charge  and  no  further  calculations 
would  be  necessary.  Thus,  we  would 
presume  that  the  prevailing  charge  is  the 
most  frequentiy  collected  charge.  We 
invite  comments  both  on  how  to  develop 
a  presumptive  test  for  this  purpose  and 
on  a  mediodology  for  performing  the 
calculations  of  the  customary  chaiges  of 
those  physidans  who  do  not  meet  the 


presumptive  test  that  would  conform  to 
hospital  billing  systems. 

In  the  Conference  RepcHt 
accompanying  Pub.  L  96-408,  the 
Conference  Committee  specified  that,  in 
general  in  determining  whether  chaiges 
are  colleded  in  "substantial  part",  it 
intends  that  "a  substantial  part  of  the 
chaiges"  be  interpreted  as  at  least  SO 
percent  of  flie  diaiges  (H.R.  Rep.  No. 
1479, 86th  Cong.,  2d  Sess.  145  (1960)). 
Nominal  charges  are  exduded  fiom  die 
calculations.  Since  collection  of  only 
half  of  the  chaiges  is  considered  as 
collection  in  full  we  consider  nominal 
chaiges  to  represent  an  insignificant 
amount  Ilierefore,  we  are  proposing  to 
define  nominal  chaiges  as  those  chaiges 
that  are  10  percent  or  less  of  the 
prevailing  charge  level  for  similar 
services  in  the  same  locality. 

4.  Election  of  Payment  on  a  Reasonable 
Cost  Basis 

Section  18Bl(bK7)  of  the  Ad  provides 
that  if  all  die  physidans  who  fiunish 
medical  or  suigical  services  to  Medicare 
benefidaries  in  the  hospital  agree  not  to 
bill  charges  for  these  services,  a 
teaching  hospital  may  eled  to  be  paid 
on  a  reasonable  cost  basis  fcH-  those 
services.  This  provision,  as  added  by 
section  227  of  Pub.  L  92-603,  was 
intended  in  part  to  simplify  die 
administration  of  the  program  by 
eliminating  the  need  for  the  hospital  to 
document  what  portion  of  the 
physidan's  time  is  attributable  to 
"medical  and  surgical  services,"  and 
what  portion  constitutes  "supervision  of 
interns  and  residents."  This 
documentation  would  otherwise  be 
necessary  in  order  to  establish  whether 
the  "attending  physician"  criteria  were 
met  which  woidd  allow  the  physicians 
to  bill  charges  under  Part  B  for  their 
medical  and  surgical  services.  (See  S. 
Rep.  No.  1230,  92d  Cong.,  2d  Sc^s.  198 
(1972).) 

(The  criteria  for  making  this  election 
are  set  forth  in  fi  40S.521(d)(2)  and  the 
cost  reimbursement  provisions  are  set 
forth  in  §  405.465,  as  published  in  a  final 
rule  on  August  8, 1975  (40  PR  33440). 
Although  S  405.521(d)(2)  specifies  that 
this  special  provision  expires  with  cost 
reporting  periods  beginning  before  June 
1, 1976,  it  was  continued  on  a  temporary 
basis  by  section  7  of  Pub.  L  95-292  tmd 
was  reaffirmed  by  section  948  of  Pub.  L 
96-499.) 

Section  1886(b)  of  the  Act  as  added 
by  section  9202  of  Pub.  L  99-272, 
provides  that  effective  with  cost 
reporting  periods  beginning  on  or  after 
July  1, 1985,  the  direct  costs  of  graduate 
medical  education  are  paid  on  the  basis 
of  per  resident  amounts,  rather  than 
reasonable  cost.  The  per  resident 


amount  is  based  tm  graduate  medical 
education  costs  induded  in  the 
hospital's  intern  and  resident  cost  center 
in  a  specified  base  year.  (See  section 
1886(h)  of  dw  Ad  for  a  detailed 
explanation  of  bow  payment  is  made  to 
hospitals  for  the  dired  costs  of  medical 
education.  This  provision  of  the  law  will 
be  implemented  through  a  separate 
rulemaking  document) 

For  those  hospitals  that  made  the 
election  under  section  1861(bK7)  of  die 
Ad  for  cost  reporting  periods  beginning 
prior  to  their  section  ld86(h)  base  year 
(that  is,  the  hospital's  cost  reporting 
period  that  began  in  Federal  fiscal  year 
1984),  both  physidans'  medical  and 
suigical  services,  and  any  supervision  of 
interns  and  residents  inddent  to 
furnishing  the  medical  and  surgical 
services,  were  included  in  a  cost  center 
separate  bvaa  the  intern  and  resident 
cost  center  during  the  base  year. 
Moreover,  as  explained  above,  there  is 
no  documentation  that  would  provide 
the  basis  for  distinguishing  between  die 
time  spent  on  medical  services  as 
opposed  to  supervision.  Accordingly,  the 
supervision  of  interns  and  residents 
under  these  circumstances  will  not  be 
reflected  in  the  per  resident  amounts  for 
payment  of  direct  graduate  medical 
education  costs  under  section  1886(fa)  of 
the  Act  but  will  be  reimbursed 
separately,  on  a  reasonable  cost  basis 
under  die  section  1861(b)(7)  election. 

However,  if  a  hospital  made  the 
election  after  its  section  188e(h)  base 
year,  the  costs  of  supervising  interns 
and  residents  would  have  been  induded 
in  the  intern  and  resident  cost  center, 
and  therefore  were  included  in  the 
calculation  of  the  per  resident  amount 
Thus,  the  effect  of  the  dection  would  be 
a  duplicate  payment  for  the  supervision 
services.  Accordingly,  for  hospitals  that 
elect  the  special  payment  method  for 
cost  reporting  beginning  on  or  after  their 
section  1886(b)  base  year,  we  plan  to 
propose  in  the  rulemaking  document 
that  implements  section  1888(b)  of  the 
Act  an  adjustment  to  the  per  resident 
amounts  for  graduate  medical  education 
to  reflect  proportionately  lower  costs 
from  those  that  are  represented  in  the 
amounts  determined  for  other  teaching 
hospitals. 

5.  Definition  of  "Patients  Entitied  to 
Benefits  Under  Medicare" 

Under  section  1842(b)(7)  (A)  and  (B)  of 
the  Act  the  applicability  of  the  spedal 
rules  on  payment  for  physidcm  services 
in  a  teaching  hospital  depends  on  the 
collection  of  fees  for  similar  services  to 
the  hospital's  patients  who  are  not 
entitied  to  benefits  under  Medicare.  The 
statute  does  not  further  distinguish 
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between  those  patients  who  have 
Medicare  Part  B  (or  Medicare  Part  B  and 
Medicaid)  as  their  only  physician 
services  coverage,  and  diose  who  have 
both  Medicare  Part  B  coverage  and 
private  sup^emental  policies.  We 
propose  to  define  '^tients  entided  to 
benefits  under  Medicare"  to  mean  all 
patients  who  are  entitled  to  Medicare 
Part  B  whether  or  not  those  patients  also 
have  private  siq>plemental  insurance  or 
arc  dually  entided  to  Medicaid. 

&  Payment  Procedures  for 
Anesthesiologists  in  Teaching  Hospitals 

The  regulations  currently  at 
1 40S552(aM2)  provide  payment  for 
anesthesiology  services  furnished  to  a 
patient  in  a  provider  oo  a  reasonable 
charge  basis  if  the  physician  directs  the 
procedures.  Payment  is  calculated  using 
a  combination  of  base  units  and  time 
units  when  die  physician  directs  no 
more  than  four  concmrent  procedures. 
(See  48  FR  8825  (March  2. 1963)  and 
section  8218  of  the  Medicare  Carrier 
Manual  (HCFA  Pub.  14-3)  for  an 
explanation  of  how  base  and  time  units 
an  calculated,)  Payment  is  generally 
caicalated  using  only  base  wiits  when 
the  physician  dhects  more  than  four 
eoacuiwnt  procedures. 

The  praamUe  to  the  March  2. 1968 
final  rale,  which  added  1 406.882  to  the 
rMQlatians.  stated  tiiat  die  taidividual 
who  perfonns  the  anestiiesia  procedure 
and  who  is  empfoyed  by  the  hospital 
and  is  directed  by  a  physician  could  be 
either  a  CKNA.  resident  or  other 
qualified  indlviduaL  *t)ther  quaUfied 
individual"  has  been  defined  to  include 
interns  and  residents.  (See  48  FR  8928.) 
However,  instructions  hi  section  S218.1 
of  the  Medicare  Carrier  Manual  provide 
that  an  attending  physician  relationship 
can  be  established  only  in  the  case  of 
the  concurrent  direction  of  no  more  than 
two  interns  and  residents. 

The  advice  we  have  received  from  the 
health  care  industry  indicates  that  a 
one-to-two  ratio  of  physician  to  interns 
or  residents  is  good  medical  practice. 
Therefore,  we  are  proposing  to  revise 
the  regulations  to  provide  that  an 
atten^ns  physician  relationship  caimot 
be  estabushed  if  an  anesthesiologist 
conciirrently  directs  more  than  two 
interns  or  residents.  In  addition,  we 
would  recognize  the  existence  of  an 
attending  physician  relationship  if  the 
anesthesiologist  concurrently  directs 
one  intern  or  resident  and  no  more  than 
one  CRNA  or  other  qualified  individual. 

If  an  attending  physician  relationship 
is  established,  the  carrier  may  recognize 
one  time  unit  for  each  15  minutes  of 
direction  furnished  to  an  intern  or 
resident  by  the  anesthesiologist  for  each 
procedure.  If  the  anesthesiologist  directs 


a  CRNA  or  other  qualified  individual, 
the  reimbursement  principles  for 
physician  medical  direction  set  forth  in 
current  f  405.553  would  apply  in 
determining  payment  for  the  services  of 
the  CRNA  <x  other  qualified  individual. 
We  want  to  note  that  the  atiending 
physician  relationship  exists  in  the 
context  of  a  physician  directing  an 
intern  or  resident,  not  in  directing  a 
CRNA  or  other  qualified  individual.  An 
attending  physician  relationship  (that  is, 
the  attending  physician  criteria  cue  met) 
is  required  for  payment  based  on  15 
minute  time  units. 

7.  Determining  Payment  for  Physician 
Services  Furnished  to  Renal  Dialysis 
Patients  in  Teaching  Hospitals 

Medicare  pays  for  physician  services 
furnished  on  or  after  August  L 1963  to 
end-stage  renal  disease  (ESRD)  patients 
on  the  basis  of  the  physician  monthly 
capitation  payment  method  as  described 
fai  1 40SJM2.  This  payment  metiiod 
generally  applies  to  renal  related 
physician  sovices  furnished  to 
outpatient  maintenance  dialysis 
patients,  regardless  of  where  the 
services  are  furnished  (that  is.  hi  an 
independent  ESRD  facUity.  a  hospital- 
based  ESRD  fodUty,  or  in  the  petienl's 
home).  We  propose  to  continue  the  use 
(rf  this  phjrsidan  payment  method  if  a 
teachii^  hospital  has  an  ESRD  facility. 
No  spedal  medical  record 
documentation  requirements  would  be 
inqMsed  solely  because  the  ESRD 
facility  is  based  in  a  teaching  hospital 

Reasonable  charges  for  covered 
physician  services  furnished  to 
inpatients  in  a  hospital  by  a  physician 
who  elects  not  to  continue  to  receive 
payment  on  a  monthly  capitation  basis 
through  the  period  of  the  inpatient  stay 
would  be  determined  according  to  the 
rules  described  in  proposed  S  415.190. 
Physicians,  of  course,  would  have  to 
eitiier  personally  furnish  the  services,  or 
establish  an  attending  physician 
relationship  with  the  patients  as 
described  in  proposed  Sfi  415.172 
tiirough  415.182. 

B.  Application  of  Outpatient  and 
Radiology  Limits 

The  80  percent  limit  on  physician 
services  furnished  in  outpatient  settings 
(i  405.502(f)(4])  and  the  40  percent  Umit 
on  radiology  services  furnished  in  a 
provider  setting  (currentiy  at 
i  405.555(c)(2])  would  apply  to  physician 
services  reimbursed  on  a  reasonable 
charge  basis  under  the  provisions  of 
these  proposed  regulations. 


m.  Payment  to  Providers  for 
Compensation  Paid  to  Physicians  Who 
Furnish  Services  to  Providers 

A.  Background 

As  disctuwed  earlier  in  this  preamble, 
under  the  Medicare  program,  payment 
to  a  provider  for  services  furnished  by  a 
physician  in  the  provider  is  made  under 
either  Part  A  or  Part  B  of  the  program, 
depending  on  the  type  of  services 
furnished.  Generally,  physicians' 
charges  for  medical  or  surgical  services 
to  individual  Medicare  patients  are  paid 
for  under  Part  B.  Oo  the  other  hand,  the 
compensation  that  physicians  receive 
from  or  through  a  provider  for 
professional  services  that  benefit 
patients  generally  is  reimbursed  to  the 
l»rovider  on  either  a  prospective 
payment  or  reasonable  cost  basis  under 
Part  A  for  inpatients,  and  on  a 
reasonable  cost  basis  under  Part  B  for 
outpatients. 

Professional  services  to  a  provider  are 
those  professional  activities  that  benefit 
the  provider  or  the  patients  generally 
but  diat  do  not  qualify  as  medical 
services  payable  on  a  charge  basis 
under  Part  B  and  do  not  necessarily 
require  performance  by  a  physician. 
They  include,  but  are  not  limited  to, 
teaching  or  supervision  of  professional 
or  technical  personnel,  administration  or 
management  of  a  hospital  department, 
qualify  control  activities,  and  woric 
schedule  planning.  Under  section 
1887(a)(2)(A)  of  the  Act,  as  implemented 
by  regulations  at  oment  i  40S.480(a).    - 
under  the  cost  reimbursement  system, 
services  by  physicians  to  providera  are 
allowable  only  if  they  are  professional 
services  that  benefit  patients  generally, 
and  are  properly  apportioned  based  on 
time.  The  costs  of  these  services  are 
allowable  if— 

•  The  services  do  not  meet  the 
criteria  for  reasonable  charge 
reimbunement: 

•  The  services  do  not  include 
physician  availability  services  (except 
for  reasonable  availabilify  services 
furnished  for  emergency  rooms); 

•  The  provider  has  incurred  a  cost  for 
salary  or  other  compensation  it 
furnished  the  physician  for  the  services; 
and 

•  The  costs  of  the  services  meet  the 
requirements  of  our  regulations, 
including  {  413.9  regarding  costs  related 
to  patient  care. 

The  regulations  governing  payment  on 
a  reasonable  cost  basis  for  services  of 
physicians  to  providera  are  currentiy  set 
forth  in  tS  406.480  tiurough  405.482. 
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B.  Allocation  of  Compensation  Costs 

Section  1887(a)(2)(A)  of  the  Act 
requires  that  for  purposes  of  cost 
reimbunement  only  the  part  of  the  total 
physician  compensation  cost  that  is 
allocated  to  the  professional  services  of 
a  physician  to  a  provider  (that  is. 
professional  services  for  tiie  benefit  of 
patients  generally)  be  considered  an 
allowable  provider  cost  and  be  taken 
into  account  in  determining  payment  to 
the  provider.  A  provider  can  obtain 
payment  for  physician  compensation 
costs  for  professional  services  for  the 
benefit  of  patients  generally  only  if  it 
can  demonstrate  to  the  satisfaction  of  its 
intermediary  that  a  measurable 
proportion  of  the  physician's  time  is 
devoted  to  services  to  the  provider. 

Under  current  rules,  to  be  paid,  the 
provider  must  submit  to  its  fbcal 
intermediary  a  written  allocation 
agreement  between  the  provider  and  the 
compensated  physician  showing  the 
respective  amounts  of  time  the 
physician  spends  in  furnishing  physician 
services  to  the  provider,  physician 
services  to  patients,  and  services  that 
are  not  reimbursable  under  Medicare 
(see  1 415.60).  Generally,  we  will 
attribute  a  physician's  compensation  to 
all  the  services  the  physician  furnishes, 
both  to  patients  and  the  {wovider.  in 
direct  luoportion  to  the  amounts  of  time 
the  physician  spends  in  furnishing  eadi 
type  of  service. 

In  those  cases  in  which  a  physician 
who  is  compensated  by  a  provider  for 
services  furnished  to  it  also  furnishes 
physician  services  to  individual  patients 
in  the  provider,  the  terms  of  the 
provi^r/physician  agreement  must 
indicate  professional  services  of  a 
physician  to  a  provider  (that  is. 
professional  services  for  the  benefit  of    ■ 
patients  generally)  be  considered  an 
allowable  provider  cost  and  be  taken 
into  account  in  determining  payment  to 
the  provider.  A  provider  can  obtain 
payment  for  physician  compensation 
costs  for  professional  services  for  the 
benefit  of  patients  generally  only  if  it 
can  demonstrate  to  the  satisfaction  of  its 
intermediary  that  a  measurable 
proportion  of  the  physician's  time  is 
devoted  to  services  to  the  provider. 

Under  current  rules,  to  be  paid,  the 
provider  must  submit  to  its  fiscal 
intermediary  a  written  allocation 
agreement  between  the  provider  and  the 
compensated  physician  showing  the 
respective  amounts  of  time  the 
physician  spends  in  furnishing  physician 
services  to  the  provider,  physician 
services  to  patients,  and  services  that 
are  not  reimbursable  under  Medicare 
(see  S  415.60).  Generally,  we  will 
attribute  a  physician's  compensation  to 


all  the  services  the  physician  furnishes, 
both  to  patients  and  the  provider,  in 
direct  proportion  to  the  amounts  of  time 
the  physician  spends  in  furnishing  each 
type  of  service. 

In  those  cases  in  which  a  physician 
who  is  compensated  by  a  provider  for 
services  furnished  to  it  also  furnishes 
physician  services  to  individual  patients 
in  the  provider,  the  terms  of  the 
provider/ physician  agreement  must 
indicate  whether  the  physician  is 
compensated  by  the  provider  or  a 
related  organization  for  the  physician 
services  furnished  to  individual  patients. 
Related  organizations  are  defined  at 
S  413.17(b)  and  include  entities  such  as 
medical  schools  or  physician  practice 
plans.  If  the  physician  is  compensated 
by  the  provider  or  related  organization 
for  these  services,  the  provider  or 
related  organization  bills  the  Part  B 
carrier  for  the  services  on  behalf  of  the 
physidaiL  Alternatively,  if  the  physician 
is  not  compensated  by  the  provider  for 
those  services,  the  physician  may 
receive  his  or  her  payment  for  physician 
services  furnished  to  individual  patients 
directiy  from  the  Part  B  carrier  on  a 
reasonable  charge  basis. 

Some  provider/physician  agreements, 
whether  formal  or  informal,  provide  that 
physicians  who  bill  the  Part  B  carrier 
directfy  for  services  furnished  to 
individual  patients  must  return  s  portion 
of  the  realized  charge  revenue  to  the 
provider  or  the  related  organization  if 
one  is  involved.  Similarly,  other 
agreements  in  which  the  provider  biDs 
the  Part  B  carrier  on  behalf  of  die 
physician  provide  that  the  provider  will 
retain  a  portion  of  the  revenue  received. 

The  revenues  received  by  the  provider 
in  either  of  these  situations  might  be 
utilized  by  the  provider  or  related 
organization  to  defray  the  costs  of 
medical  educational  activities,  patient 
care,  or  nonpatient  care  related 
activities,  including  the  costs  of  services 
furnished  by  physicians  in  these  areas. 
However,  if  a  provider  compensates 
physicians  for  services  to  the  provider, 
and  claims  Part  A  or  Part  B  cost 
reimbursement  for  those  services,  any 
portion  of  physician  charge  revenue  for 
physician  services  furnished  to 
individual  patients  that  is  returned  to  or 
retained  by  the  provider  or  related 
organization  is  treated  as  a  reduction  in 
the  provider's  allowable  compensation 
costs  for  physician  services  to  the 
provider  in  order  to  ensure  that 
Medicare  reimburses  only  the  actual  net 
cost  to  the  provider  for  compensation. 
This  would  also  avoid  any  duplicate 
payments  by  Part  A  and  Part  B  for  the 
same  services. 


However,  we  have  determined  that 
our  policy  governing  this  type  of 
situation  should  be  stated  more  cleariy 
in  these  regulations.  While  the  current 
regulation  at  i  405.481(d)(2]  is  intended 
to  cover  this  type  of  situation,  it  has 
become  apparent  that  that  paragraph 
does  not  describe  cleariy  enough  the 
applicable  policy  for  cases  in  which 
portions  of  the  payments  received  from 
billings  for  physician  services  to 
individual  patients  are  returned  to  or 
retained  by  the  provider  or  an 
organization  related  to  the  provider.  We 
are  proposing  to  revise  the  regulations 
to  state  more  cleariy  how  we  treat  tiiese 
situations  and  how  the  provider's 
allowable  compensation  costs  are 
affected. 

The  proposal  is  consistent  with  the 
statute  and  with  our  regulations 
concerning  cost  related  to  patient  care 
(8  413.9).  Under  section  1814(b)  of  the 
Act,  we  may  not  pay  more  than  the 
reasonable  cost  of  services  (under  the 
cost  reimbursement  system).  Section 
1861(vKl)(A)  of  die  Act  defines 
reasonable  cost  as  the  cost  of  services 
actually  incurred  by  providera  in 
furnishing  patient  care  excluding 
unnecessary  costs.  For  example,  if  a 
provider  receives  a  rebate  or  discount 
from  a  supplier  of  goods  or  services,  we 
reimburse  the  actual  costs,  net  of  the 
discount  (see  §  413.98).  Another 
example  would  be  that  if  a  provider 
claims  reimbursement  for  interest 
expense,  generally  it  must  reduce  that 
amount  by  any  investment  income 
(S  413.153).  This  provision  has  been 
upheld  in  court  as  a  reasonable  way  to 
determine  die  '^t  cost"  of  a  provider's 
borrowing 

Similariy.  if  an  employee,  including  a 
physician,  is  compensated  for  ser\'ice8 
to  the  provider  and,  as  a  condition  of 
employment  is  required  to  return  to  the 
provider  part  of  the  payment  received 
for  services  to  individual  patients  in  the 
provider,  this  payment  serves  to  reduce 
the  provider's  actual  incurred  costs  for 
compensation.  Thus,  in  determining 
reasonable  costs,  we  base 
reimburaement  on  the  net  or  actual 
compensation  costs  incurred.  Therefore, 
we  believe  that  if  a  hospital,  related 
medical  school,  or  other  related 
organization  such  as  a  faculty  practice 
plan  compensates  a  physician  for 
provider  services,  amounts  retained  by 
the  hospital  or  related  organization  over 
and  above  the  revenue  retained  by  the 
physician  for  services  furnished  to 
individual  hospital  patients  should  be 
construed  as  a  reduction  in  physician 
compensation  costs  for  services 
provided  by  the  physician  to  the  ^ 

hospital  or  related  party,  which 
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effectively  reduces  the  reimbursable 
coat  to  the  provider. 

For  example,  a  hospital  may  have  an 
agreement  with  a  physician  group  that 
provides  for  the  physicians  to  be 
compensated  by  the  hospital  for 
administrative  and  various  other 
services  famished  to  the  provider. 
Further,  the  hospital  bills  fees  on  behalf 
of  the  physician  group  for  the  direct 
patient  care  services  furnished  to 
individual  hospital  patients  by  the 
physicians.  The  hospital  retains  a 
portion  of  the  amounts  realized  from  the 
Im  billings  and  submits  the  balance  of 
the  receipts  to  ttie  idtysidan  group.  As  a 
result  of  the  agreement,  under  our 
proposed  regulations,  the  net 
compensatioo  costs  incurred  by  tfie 
hospital  for  physician  services  to  the 
provider  and  those  that  should  be 
included  in  die  ho^ital's  allowable 
costs  would  be  calculated  as  follows. 
The  retained  revenue  for  a  physician  for 
services  to  individual  patients  would  be 
ofbet  against  that  physician's 
compensation  (for  services  to  the 
provider)  on  the  basis  of  the  ratio  of  the 
time  devoted  by  that  physician  In 
furnishing  aBowable  services  to  tha . 
provldar  to  total  time  expended  by  that 
phytidan  in  all  categories  of  service, 
excluding  direct  patient  care  time. 

As  we  discuss  oelow  in  section  V  of 
this  preamMa.  we  are  proposing  to 
radMignata  the  regulations  governing 
payment  for  services  of  physicians  to 
providers  (current  |i  406.480  through 
406vW2).  Tberefbre.  current 
1 406.481(dK2)  would  be  redesignated  as 
i  415  J0(dM2).  We  would  delete  the 
second  sentence  of  i  415.60(d)(2)  and 
add  a  new  paragraph  (g)  to  that  section 
to  describe  our  policy  concerning 
allowable  provider  costs  when 
payments  to  physicians  for  services 
famished  to  individual  patients  are 
returned  to  or  withheld  by  the  provldar 
or  a  related  organization. 

C  Reatonabh  CompenMatt'on    ■ ., 
Equivalent  Limits 

As  required  by  section  1887(a)(2)(B)  (rf 
the  Act  allowable  nnmnensatinn  tat 
services  fiimished  by  iwysicians  to 
providers  that  are  reimbtirsad  by 
Medicare  on  a  reasonable  cost  basis  is 
sub)ect  to  reasonable  compensation 
equivalent  (RCE)  limits.  Under  these 
limits,  reimbursement  is  determined 
based  on  the  lower  of  the  actual  cost  of 
the  services  to  the  provider  (that  is.  the 
corapensatloa  of  this  physician, 
whatever  the  form)  or  an  RCE. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1963, 
most  hoifritals  are  paid  for  Part  A 
inpatient  services  under  the  prospective 
payment  system.  The  RCE  Umits  do  not 


apply  to  care  paid  for  under  that  system. 
Efrective  with  cost  reporting  periods 
beginning  on  or  after  July  1, 1985,  the 
RCE  limits  do  not  apply  to  the  costs  of 
direct  medical  education  costs  that  are 
paid  on  the  basis  of  a  per  resident 
amount;  however,  these  limits  continue 
to  apply  to  services  furnished  to 
providers  by  physicians  as  follows: 

•  In  hospitals  and  units  of  hospitals 
not  subject  to  the  prospective  payment 
system,  the  limits  apply  for  both 
inpatient  and  outpatient  services. 

•  In  hospitals  subject  to  the 
prospective  payment  system,  the  limits 
apply  for  outpatient  hospital  services, 
and.  in  teaching  hospitals  that  elect  cost 
reimbursement  under  section  1861(b)(7) 
of  die  Act,  the  limits  also  apply  for  the 
medical  and  surgical  services  of 
physicians  and  compensation 
associated  with  the  supervision  of 
interns  and  residents. 

•  In  CORPS  and  in  SNFs.  the  limits 
apply  for  all  services. 

VI  a  physician  receives  any 
compensation  from  a  provider  for  his  or 
her  physician  services  to  the  provider 
(that  Is,  diose  services  that  benefit 
.patients  generally  or  otherwise  are  not 
aUgible  forraimbursement  on  the  basis 
of  reasoMble  diarges).  reasonable  cost 
reimbursement  to  me  provider  for  the 
costs  of  compensation  allocated  to  those 
services  Is  subject  to  the  RCE  Umits.  The 
RCE  limits  are  not  applied  to 
reimbursement  for  services  that  are 
identifiable  medical  or  surgical  services 
to  individual  patients  and  reimbursable 
on  a  reasonable  charge  basis,  even  if  the 
physician  agrees  to  accept 
compensation  from  a  provider  for  those 
services.  However,  as  described  in 
section  1LC2.  of  dils  preamble, 
reimbursement  to  teaching  hoq>itals 
that  have  elected  to  be  reimbursed  for 
these  services  on  a  reasonable  cost 
basis  in  accordance  with  section 
1861(b)(7)  of  die  Act  U  subject  to  die 
limits,  tf  a  physician  is  compensated 
only  for  services  to  the  provider,  the 
RCE  limit  is  applied  to  reimbursement  to 
the  provider  for  the  uitire  cost  of 
compensating  die  i^ysidan  for  those 
services. 

On  Mardi  2. 1983.  we  published  in  die 
Fodafal  Ragislar  (48  FR  8602)  die  RCE 
limits  and  me  methodology  used  to 
calculate  those  limits  that  were 
applicable  to  cost  reporting  periods 
beginning  during  calendar  years  1982 
and  1963.  As  part  of  that  same 
publication,  we  issued  regulations 
(i  405.482)  diat  constitute  a  general 
authority  to  develop,  publish,  and  apply 
limits. 

Specifically,  S  405.482(f)  provides  diat 
before  the  start  of  a  cost  reporting 
period  to  which  a  set  of  limits  will  be 
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applied,  we  must  publish  a  notice  in  the 
Federal  Register  Uiat  sets  forth  die  limits 
and  explains  how  they  were  calculated. 
If  the  limits  are  merely  updated  by 
applying  the  most  recent  economic 
index  data  without  revising  the 
methodology,  then  the  revised  limits  are 
published  without  prior  publication  of  a 
proposal  or  public  comment  period. 
However,  if  we  are  revising  die 
methodology  by  which  the  limits  are 
established,  we  publish  a  notice,  with 
opportunity  for  public  comment,  to  that 
effect  in  die  Federal  Ragistar.  The  latest 
notice  that  updated  the  RCE  limits  was 
published  in  tfaa  Federal  Ragistar  on 
February  2a  1985  (SO  FR  7123)  and  was 
effective  for  cost  reporting  periods 
beginning  on  or  after  January  1, 1984. 

The  RCE  limits  are  intended  to  exert  a 
moderating  influence  on  rapidly 
increasing  costs  for  physician  services 
that  are  reimbursed  on  a  reasonable 
cost  Insis  in  provider  settings.  However, 
the  advent  of  the  hospital  prospective 
payment  system  has  gready  reduced  the 
total  amount  of  physician  compensation 
costs  subject  to  the  RCE  limits.  Thus,  the 
effect  of  the  limits  as  a  cost  savings  . 
instrument  has  been  significantly 
reduced. 

Althou^  die  regulations  do  not  ^  ^' ;' 
specifically  provide  for  an  annual      •  ° , ' 
adjustment  to  die  RCE  limits,  the 
preamble  to  the  Mardi  2. 1983  final  rule, 
which  described  the  updating  process, 
indicated  that  the  limits  would  be 
updated  annually  (48  FR  8923).  In 
addition,  i  406.482(f)(1)  requires  diat  die 
limits  be  published  prior  to  the  cost 
reporting  period  to  which  the  limits 
apply.  The  importance  of  updating  the 
RCX  limits  annually  to  reflect  projected 
increases  in  the  Consumer  Price  Index 
has  diminished  considerably  due  to 
recent  changes  in  the  Medicare  program. 
In  fact  the  1984  update  resulted  in  an 
overall  increase  of  only  approximately 
one  percent  in  net  physician 
compensation  over  the  1963  limits.  We 
believe  that  publishing  annual  limits,  an 
administratively  burdensome  procedure, 
has  become  difficult  to  justify. 
Therefore,  we  are  proposing  to  make 
some  changes  in  current  S  405.482. 

Since  we  believe  that  annual  updates 
to  the  RCE  limits  will  not  always  be 
necessary,  we  propose  to  revise  current 
8  405.482(f)  to  provide  that  we  would 
review  the  RCE  limits  annually  and 
update  the  limits  only  if  a  significant 
change  in  the  limits  is  warranted.  In 
addition,  we  are  proposing  to  revise 
current  |  405.482(f)(1)  to  state  diat  limiU 
would  be  published  in  the  Federal 
Register  before  they  could  be  applied. 
That  paragraph  ciurentiy  states  that 
limits  must  be  published  before  the  start 
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of  the  cost  reporting  period  to  which 
they  would  apply.  Once  we  have 
published  a  set  of  RCE  limits,  they 
would  remain  in  effect  until  new, 
updated  limits  are  published. 

As  mentioned  above,  we  are 
proposing  to  redesignate  the  regulations 
governing  payment  for  services  of 
physicians  to  providers  (current 
§  S  405.480  dmiugh  405.482).  Therefore, 
current  {  405.482(f)  would  be 
^designated  as  {  415.70(f),  and  the 
changes  we  are  proposing  would  be 
made  in  that  section. 

IV.  Payment  for  Consuhadve  Pathology 
Services  Furnished  to  Patients  in 
Providers 

As  we  have  stated  several  times 
previously  in  this  document  the  services 
of  physicians  to  individual  patients  in  a 
provider  generally  are  covered  under 
Part  B  on  a  reasonable  charge  basis. 
Under  the  auUiority  of  section  1887(a)(1) 
of  the  Act  regulations  at  current 
S  405.550(b)  set  fordi  die  criteria  diat 
must  be  met  in  order  for  services 
furnished  by  physicians  in  providers  to 
be  paid  on  die  biasis  of  reasonable 
charges.  Those  criteria  are  the  following: 

•  The  services  are  personally 
furnished  for  an  individual  patient  by  a 
physician. 

•  The  services  contribute  directly  to 
the  diagnosis  at  treatment  of  an 
individual  patient 

•  The  services  ordinarily  reqidra 
performance  by  a  physician. 

In  addition  to  these  three  criteria,  if 
the  services  furnished  are 
anesthesiology,  radiology,  or  laboratory 
services,  additional  criteria  must  be  met 
Any  services  furnished  by  a  physician  in 
a  provider  that  do  not  meet  these 
criteria  but  that  are  related  to  the 
provision  of  patient  care  by  the  provider 
are  paid  for  as  provider  services. 

The  additional  requirements  for 
payment  of  physician  laboratory 
services  on  a  reasonable  chaige  basis 
are  found  in  current  5  405.556  and  are — 

•  The  services  are  anatomical 
pathology  services; 

•  The  services  are  performed  by  a 
physician  in  personal  administration  of 
test  devices,  isotopes,  or  other  materials 
to  an  individual  patient;  or 

•  The  services  are  considtative 
pathology  services  that  must — 

— Be  requested  by  the  patient's 
attending  physician; 

— Relate  to  a  test  result  outside  the 
clinically  significant  normal  or  expected 
range  in  view  of  the  patient's  condition; 

—Result  in  a  written  narrative  report 
included  in  the  patient's  medical  record; 
and 

— Require  the  exercise  of  medical 
judgment  by  the  consultant  physician. 


The  condition  that  consultative 
pathology  services  must  be  requested  by 
the  patient's  attending  physician  is 
located  in  current  8  405.556(b)(1).  Since 
October  1983  when  these  relations 
were  first  implemented,  we  have 
allowed  a  hospital  or  medical  staff  to 
substitute  a  standing  order  policy  for  the 
individual  request  by  the  patient's 
attending  physician.  However,  after 
several  years  of  experience,  we  propose 
to  change  this  poUcy  for  the  following 
reasons: 

•  Standing  orders  are  generating 
medically  unnecessary  consultations 
that  are  cosdy  to  the  program  and  its 
beneficiaries. 

•  Generally,  a  standing  order  for  a 
consultation  does  not  meet  the 
acceptable  medical  standard  of  care  for 
communication  between  an  attending 
physician  and  a  consultant  since  this 
procedure  does  not  reflect  the  exercise 
of  medical  Judgment  on  the  part  of  the 
requesting  physician. 

•  Some  hospitals  and  medical  staffs 
have  defended  die  standing  order  policy 
on  the  grounds  that  it  is  a  type  of  quality 
control  or  a  preventive  measure  to 
ensure  that  all  diagnostic  possibilities 
are  considered.  Services  furnished  by 
physicians  on  this  basis  do  not  meet  the 
criteria  for  reasonable  chaige  payment 
contained  in  8  406.556(b).  notably  diat 
the  service  is  specifically  requested  by 
thepatient's  attending  physician. 

Therefore,  we  are  including  in  this 
proposed  rule  a  revision  of  current 
8  405.556(b)(1)  to  require  diat 
interpretations  of  laboratory  test  residts 
by  pathologist  must  be  requested  by  the 
individual  attending  physician  and  to 
state  that  standing  orders  are  not 
acceptable.  In  the  proposed 
redesignation  of  the  regulations 
governing  payment  for  services 
furnished  by  physicians  to  patients  in 
providers  (current  88  405.550  through 
405.557),  current  8  405.556(b](l]  would 
be  redesignated  as  8  415.130(b)(1),  and 
the  changes  we  are  proposing  would  be 
made  in  that  section. 

V.  Redesignation  of  Regulations  on 
Teaching  Hospitals,  Teaching 
Phyridans,  and  Physicians  Who  Practice 
in  Providers 

As  a  part  of  this  rulemaking  process, 
we  are  redesignating  the  regulations 
currently  set  forth  in  88  405.465  and 
405.466,  8  8  405.480  tiiTOUgh  405.482, 
88  405.522  dut)ugh  405.525,  and 
8  8  405.550  through  405.580  into  a  new 
Part  415,  along  with  the  new  regulations 
proposed  in  tUs  rule.  This  redesignation 
is  part  of  our  continuing  effort  to 
improve  the  overall  organization  of  tide 
42  of  the  CFR  and,  in  this  case, 
specifically,  the  organization  of  the 


regulations  on  teaching  hospitals, 
teaching  physidans,  and  physidans 
who  practice  in  providers.  We  are 
making  only  technical  changes,  such  as 
changes  to  conform  cross-references, 
and  no  substantive  changes  are 
included.  We  intend  this  redesignation 
to  make  these  regulations  easier  to  use. 
Following  is  a  reference  table  that 
indicates  the  new  section  numbers  that 
would  result  bom  the  redesignation. 

REOESKaNA-nON  TABI^ 


OUMcSon 

Nmt 
MCSon 

415.162 

4(WJiM 

415.164 

jn^^wi 

41SAI 

JIKJA1 

4isao 

MRUO 

415.70 

J<K<U9 

415.200 

4nA<»9 

41&202 

tt».taA 

415204 

^n««9c 

41&206 

iiKMA 

41&100 

JMKI 

41S.10S 

40S.'>!i?«xns()l(b) 

41M10 
415.1  IS 

4(K?  $V(I})  ■««  ^AK  «M 

415LiaO 

4as«s 

41S12S 

*!».•*». 

415.130 

*t*,KKt 

415.136 

^nKviO 

415.186 

VL  InqMct  Analysb 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impad  analysis  for  any  proposed 
regulations  that  would  be  considered  a 
"major  rule".  A  major  rule  is  one  that 
would  result  in — 

(1)  An  annual  effed  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agendes,  or  any  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  do  not  expect  this  proposed  rule 
to  meet  any  of  the  criteria  for  a  major 
rule.  Therefore,  we  have  not  prepared 
an  initial  regulatory  impact  analysis. 

B.  Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
FlexibUity  Ad  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  and  publish  an 
initial  regulatory  flexibility  analysis  for 
proposed  regulations  unless  the 
Secretary  certifies  that  the  regulations 
would  not  have  a  significant  impact  on  a 
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substantial  ooaikMr  of  small  entities. 
This  ptopoead  niia  would  affect  a 
substantial  nuaibar  of  physicians, 
interaa  aad  laaidaats.  and  tea<^ing 
hospitals,  all  of  which  may  ba 
considered  small  enbtiea.  or  the 
employees  of  small  entities,  under  tbe 
RFA.  However,  we  do  not  believe  the 
effects  would  be  significant, 

The  provisions  ol  this  propoead  rule 
would,  in  general,  have  little  economic 
impact.  Specifically,  we  estimate  that — 

•  Eliminating  standing  orders  and 
requiring  that  pathologist's  reading  of 
the  more  complex  orders  be  requested 
by  tba  individual  attending  physician 
woold  retok  in  an  anmnl  savings  of  $1 
miUion; 

•  Revising  the  methodology  for 
determining  costomary  charges  for 
teaching  physicians  would  result  in  a  S2 
miHioD  annual  increase  in  Federal 
expeadituret; 

•  Deducting  any  Part  B  pajrraent  to 
provider-compensated  physicians  that  is 
retamed  to  or  retained  oy  the  provider 
from  Part  A  payments  duis  the  iwwider 
would  lesuk  in  teitial  savings  ^Ift 
mfflion  for  ttie  first  year  and  lesser 
savings  each  year  (hereafter,  and 

•  Publication  of  this  proposed  rule 
would  serve  as  the  basis  for 
reforflHnaieQ  guraetines  to  carriers  tnai 
may  result  in  stricter  enforcement  of  the 
teaching  physician  critatia.  The  lack  of 
data,  howew.  prevents  us  from 
qtiantifying  these  effiocts. 


deleraitBad.  and  tba  Secretuy  osrtifiaB. 
that  these  ptopeeed  regetsWon 
not  have  a  sipriflrsnt  ecmeae 
on  a  sabstandal  BHiber  of  smay 
entities.  Therefore,  we  have  net 
prepared  an  initial  regulatory  flexibility 
analysis. 

C  Impact  on  Small  Rami  Ho^ntals 

Section  U02(b>  of  the  Act  taqaJres  die 
Secretary  to  prepare  an  initial  lagidatoiy 
impact  analysia  far  psoposed  regalations 
that  nay  have  a  tignifirmt  impact  on 
the  operatloas  of  a  substantial  nanber 
of  small  rural  haspitala.  Such  an 
analysis  auist  confcfsa  to  the  provisions 
of  section  eoa  of  dae  RFA.  Fob  puiposas 
of  section  1102(b)  of  the  Act  we  define  a 
small  rural  ho^rftal  as  a  hospital  with 
fewer  than  50  beds  located  outside  a 
Metropolitan  Statistical  Area. 

Since  we  know  of  BO  hoopitala  with 
fewer  than  50  beds  bcated  in  a  rural 
area  that  no  rise  luuikhig  hospWais,  we 
have  deteiBined  diat  diis  psopaeed  nde 
would  have  oe  eSsct  oa  snail  nmd 
hospitals.  Bmb  il  Aaio  ahoakl  ba  eaa  or 
mora  saall  rusal  hoapitBlaafiBCted  by 
diis  proposed  sid»  Ibaeflsat  e»  tfca 


operations  of  sadi  a  hospital  is  likely  to 
be  quite  somIL 

Vn.  Other  Required  Infocmation 
A.  Responaet  to  Public  Comments 

Because  of  die  large  number  of  items 
of  correspondence  we  normally  receive 
on  proposed  regulations,  we  cannot 
acknowledge  or  respond  to  (hem 
individually.  However,  we  will  consider 
all  comments  that  are  received  by  the 
date  and  time  specified  in  the  "tMnT 
section  of  this  preamble  and,  if  we 
proceed  with  a  final  rule,  we  wilt 
respond  to  those  comments  in  the 
preamble  to  that  rule.  We  note  that  we 
are  inviting  comments  only  on  proposed 
new  f  1 415.1Sa  415.152. 415.160,  and 
415.166  diroo^  415.194.  and  the 
proposed  revisions  to  {{  415.60. 
415.7a(f).  and  415.130(b).  Comments  are 
not;  invited  on  the  existing  regulations 
that  are  merely  being  redesignated  with 
minor  stylistic  and  conforming  changes. 
except  that  comments  are  invUed  with 
respect  to  whether  we  may  have 
inadvertently  made  a  substantive 
change. 

RPapermoikBedtKtiattAct 

Sections  419Ja(f)  (l)  and  (h)  of  Ais 
proposed  nde  contain  Information 
collection  reqirirBuient  Aat  hare  been 
approved  by  EO^A  under  die 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C  3S0I-3SU).  These  coOectioas  of 
information  are  approved  under  OMB 
control  nomber  0938-0285.  Sections 
415.ie0(b).415.182(e)(q(n.  41S.172(b). 
415.17B(b),  415.182(c),  415.19«(c)G%  and 
418.194(el  of  (his  proposed  rule  contain 
information  ocdtecfloa  reqidrements  diat 
are  subject  to  review  by  EOMB  under 
the  Paperwork.  RednctioB  Act  of  1980. 
As  required,  we  have  submitted  a  copy 
of  this  proposed  nde  to  EOMB  Ibr  Its 
review.  Otfier  organizations  and 
individuals  ariu>  wish  to  submit 
comments  on  these  {nfinnnaflon 
collection  requirements  should  direct 
them  to  dia  agency  official  whose  name 
appears  in  the  preamble  and  to  the 
Office  of  lalonaatiaB  and  Ragulstwy 
Affairs.  OMa  New  Exscntiva  Of&ce 
Baddii«  Plooa  8298).  WasUngton.  DC 
20503.  Attn:  Allison  Herron 


CI 
42CFRRiH405 

Admialatiatlve  practtoe  and 
procedure.  Heelth  fariMtiea  HeaHh 
maintsoanca  eagndaMioas  {lftiCH> 
Health  prohssiens.  Kidney  ( 


42CFRPart416 

Health  facffities.  Health  professions. 
Medicare.  Reporting  and  recorAeeping 
requirements.  

We  are  proposfaig  to  amend  42  CFR 
Chapter  IV  as  set  forth  below: 

I.  The  table  of  contenU  for  Chapter  IV 
is  amended  by  adding  a  new  Part  415  to 
Subchapter  B  to  read  as  follows: 

CHAPTER  IV-l«ia.THCimcniUNC«Q 
AOMNMSnUTIOIf,  OCPMmiEifr  OF 
HEALTH  AND  HUMAN  SERVICES 

•         *         *         *         • 

SUBCHAPTER  »-MED<CARE  PROGRAMS 


PART  415-SERVICES  OF  PHYSIOANS^ 
INTERNS,  AND  REStOENTS  IN  PROVtOERS 


n.  Part  405  is  amended  as  follows: 


PART  48B-FaCRAL  HEALTH  IISURANCE 
FOR  THE  AOED  AND  DMABLB> 

Subpart  D   inemevatfandAseervadl 

A.  Subpart  IX  consisting  of  S 1 406.465 
through  405.482,  is  removed  and 
reserved. 

B.  Sul^^art  E  is  aoiended  as  foUows: 
L.  The  aathority  citatioB  for  Subpart  B 

is  revised  to  raad  aa  foUoi 


AniMcllr  Sections  1102.  in4(b),  1832. 
1833(a).  1842  (b)  and  (h).  18Bl(v).  18ee(e), 
1871.  M81.  and  in*  of  Hm  SoeiBi  Seearily  Act 

at  amended  f«2  U AC  Ues;  ISK^l^l  13BA. 
13961(a).  1386a  (b)  and  (h).  U8BK(*)> 
1396cc(aX  UMtafa.  laearr.  sod  13061^ 

2.  The  heading  for  Subpart  E  is 
revised  to  read  as  foDows: 


8  SriipaBt  E  is  amended  by  removing 
S  S  405.528  diroegh  405.52S  ami  4661550 
through  468580.  and  the  undesignated 
center  hea^ng  precacfing  1 4061550. 

m.  A  new  Part  419  is  added  to  reed  as 
follows: 


PART  41 


0PPKV8ClAN8k 

Ml 


Sec 

415.80    Payment  iorsanrloasefpliyakns  to 

providsfa  Gtamni  miss. 
41S4I0    Allocation  of  phyridaa 

oompsaaatioD  costs. 
41S.70    Limits  OQ  compensation  for  t 

of  physicians  in  providers. 


recordkeeping  req' 
areas*  Xrrayoi 


Rand 


41SJ«   CaaiWeos  for  psywat  of 
isr  pt^sidM  seivteas  te  pattooss  in 
providan:  Gaaecal  pcovi^ons. 
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Sec. 

415.106    Reasonable  charges  for  physician 

services  in  providers:  General  provisions. 
415.110    Conditions  for  payment  of  charges: 

Anesthesiology  services. 
415.115    Reasonable  charges  for 

anesthesiology  services. 
415.120    Conditions  for  payment  of  charges: 

Radiology  services. 
415.125    Reasonable  diarges  for  radiology 

services. 
415.130    Conditions  for  payment  of  charges: 

Physician  laboratory  services. 
415.135    Reasonable  charges  for  physician 

labcratory  services. 

Subpart  D-Ptiysician  Servtoee  in  Teadiins 


Sul>pan  A— {Raaarvad] 

SiApart  B— Sarvlcaa  of  Phyaicians  to 


415.150    General  provisions. 

415.152    Definitions. 

415.180    Election  of  reasonable  cost 

reimbursement  for  physician  services  in 

teaching  hospitals. 
415.162    Determining  reiml>ursement  for 

physician  services  furnished  to 

beneficiaries  in  teadiing  hospitals. 
415.164    Payment  to  a  fund. 
415.170    Conditions  for  payment  on  a 

reasonable  diarge  basis  for  physician 

services  in  a  teaching  setting. 
415.172    Attending  physician  requirements: 

Entire  hospital  stay. 
415.174    Attending  physician  requirements: 

Discrete  part  of  bcMpital  stay. 
415.176    Special  attending  physician 

requirements:  Psydiiatry  services. 
415.178    Special  attending  physician 

requirements:  Outpatient  services. 
415.180    Special  attending  physician 

requirements:  Renal  dialysis  services. 
415.182    Special  attending  physician 

requirements:  Anesthesiology  services. 
415.184    Requirements  for  radiology. 

physician  laboratory,  and  consultative 

services. 
415.190    Payment  on  a  reasonable  charge 

l>asis  for  physician  services  in  a  teadiing 

setting. 
415.182    Determination  of  the  customary 

diarge  for  the  services  of  teadiing 

physicians. 
415.194    Detennination  of  the  customary 

charge  if  all  teaching  physidans  agree  to 

accept  assignment. 
415.198    Conditions  of  payment  for 

assistants  at  surgery  in  teaching 

hospitals. 

Subpart  E— Servloes  of  toiteme  and 

>lnl 


415.200    Interns'  and  residents'  services  in 

approved  teadiing  programs. 
415.202    Interns'  and  residents'  services  not 

in  approved  teadiing  programs. 
415.204    Interns'  and  residents'  services 

outside  the  hospital. 
415.206    Basis  of  reimbursement  to  providers 

for  services  of  interns  and  residents. 

Aulfaacity:  Sees.  1102. 1832(a).  1833(a). 
1842(b).  1861(b).  18e2(a)(14),  1871. 1886.  and 
1887,  Sodal  Security  Act  (42  U.S.C.  1302. 
139Sk(a).  13951(a).  1395u(b).  1395x(b). 
13g6y(a)(14).  1395hh.  1395ww,  and  139Sxx). 


i4t§JtO   Payment  for  eervtoes  Of 
^ffwm^unm  n  provNMrs:  tiwierai  ruws. 

(a)  Allowable  costs.  Except  as 
specified  in  1 413.102  of  this  chapter  or 
Subpart  D  of  this  part,  costs  a  provider 
incurs  for  services  of  physdans  are 
allowable  only  if  the  following 
conditioiu  are  met: 

(1)  The  services  do  not  meet  the 
conditions  in  §  415.100(b)  regarding 
reasonable  charge  reimbursement  for 
services  of  physicians  to  an  individual 
patient  of  a  provider. 

(2)  The  services  do  not  include 
physician  availability  services,  except 
for  reasonable  availability  services 
furnished  for  emergency  departments. 

(3)  The  provider  has  incurred  a  cost 
for  salary  or  other  compensation  it 
furnished  the  physician  for  the  services. 

(4)  The  costs  incurred  by  the  provider 
for  the  services  meet  the  requirements  in 
S  413.9  of  this  chapter  regarding  costs 
related  to  patient  care. 

(5)  The  costs  do  not  include 
supervision  of  interns  and  residents 
unless  the  provider  elects  reasonable 
cost  reimbursement  as  specified  in 
{415.160. 

(b)  Allocation  of  costs.  In  determining 
its  costs  of  services  that  meet  the 
conditions  for  payment  in  paragraph  (a) 
of  this  section,  the  provider  must  follow 
the  rules  in  S  415.60  regarding  allocation 
of  physician  compensation  costs. 

(c)  Limits  on  allowable  costs.  In 
determining  its  payments  to  a  provider 
for  the  costs  of  services  that  meet  the 
conditions  for  payment  in  paragraph  (a) 
of  this  section,  the  intermediary  must 
apply  the  limits  on  compensation  set 
forth  in  S  415.70. 

S  415.60    Alocation  of  pliysician 
compensation  costs. 

(a)  Definition.  For  purposes  of  this 
subpart  physician  compensation  costs 
means  monetary  payments,  fringe 
benefits,  deferred  compensation  and 
any  other  items  of  value  (excluding 
office  space  or  billing  and  colletion 
services)  that  a  provider  or  other 
organization  furnishes  a  physician  in 
return  for  the  physician's  services.  Other 
organizations  are  entities  related  to  the 
provider  within  the  meaning  of  S  413.17 
of  this  chapter  or  entities  that  furnish 
services  for  the  provider  under 
arrangements  as  defined  in  8  409.3  of 
this  chapter. 

(b)  General  rule  on  allocation  of 
physician  compensation  costs.  Except 
as  provided  in  paragraph  (d)  of  this 
section,  each  provider  that  incurs 


physician  compensation  costs  must 
allocate  those  costs,  in  proportion  to  the 
percentage  of  total  time  that  is  spent  in 
furnishing  each  category  of  services, 
among — 

(1)  Physician  services  to  the  provider 
(as  described  in  (  415.50): 

(2)  Physician  services  to  patients  (as 
described  in  S  415.100);  and 

(3)  Activities  of  the  physician,  such  as 
funded  research,  that  are  not 
reimbursable  under  either  Part  A  or  Part 
B  of  Medicare. 

(c)  Allowable  physician  compensation 
costs.  Only  costs  allocated  to 
reimbursable  physician  services  to  the 
provider  (as  described  in  S  415.50)  are 
allowable  costs  to  the  provider  under 
this  subparL 

(d)  Allocation  of  all  compensation  to 
services  to  the  provider.  The  total 
phsician  compensation  received  by  a 
physician  is  allocated  among  all 
servicers  furnished  by  the  physician, 
unless — 

(1)  The  provider  certifies  that  the 
compensation  is  attributable  solely  to 
the  physician's  services  to  the  provider 
and 

(2)  The  physician  bills  all  of  his  or  her 
patients  for  the  physician  services  he  or 
she  furnishes  to  those  patients  and 
personally  receives  the  payment  from 
the  billings. 

(e)  Assumed  allocation  of  all 
compensation  to  patient  services.  If  the 
provider  and  physician  agree  to  accept 
the  assumed  allocation  of  all  the 
physician's  services  to  direct  services  to 
individual  patients  as  described  under 

S  415.100(b),  a  written  allocation 
agreement  is  not  required. 

(f)  Determination  and  payment  of 
allowable  physician  compensation 
costs.  (1)  Except  as  provided  under 
paragraph  (e)  of  this  section,  the 
intermediary  reimburses  the  provider  for 
these  costs  only  if — 

(i)  The  provider  submits  to  the 
intermediary  a  written  allocation 
agreement  between  the  provider  and  the 
physician  that  specifies  the  respective 
amounts  of  time  the  physician  spends  in 
furnishing  physician  services  to  the 
provider,  physician  services  to  patients, 
and  services  that  are  not  reimbursable 
under  either  Part  A  or  Part  B  of 
Medicare;  and 

(ii)  The  compensation  is  reasonable  in 
terms  of  the  time  devoted  to  these 
services. 

(2)  In  the  absence  of  a  written 
allocation  agreement,  the  intermediary 
assumes,  for  purposes  of  determining 
reasonable  costs  of  the  provider,  that 
100  percent  of  the  physician's 
compensation  cost  is  allocated  to 
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■crvicn  to  psltaBts  ■>  i 

proridmttntaitdiHgui^xatiem.  (1)  tf 
any  part  of  the  paymeBt  a  physician 
ncaivOT  fovpoyiiElBn  arnicas  HBilshad 
to  individiial  pattHl»li(incd|f  ar 
indiNetty  Mlanad  to  er  ntaioad  br  tka 
provider  or  a  ratotod  wuaiiMliiB  (■• 
defiMd  ia  1 413J7(b}  of Aia  ckaptar) 
undw  a  ftamatar  jafomal  ayaaaenl. 
the  providat^  aHPipte  eoato  of 
compensation  to  that  plqrsidan  far 
services  to  die  provider  must  be  rednoed 
by  the  amoont  of  payment  returned  to  or 
retained  by  the  provider  or  related 
organlxation. 

(2)  To  determine  the  amount  of  the 
reduction  to  provider  ooets  for  returned 
or  retained  payments  for  physician 
servKes  toBMBviaBai  ptKieBtav  tne 
payments  retimed  or  retoned  are 
allocated  to  the  vaifous  cateyiriev  of 
services  hmiaiied  by  die  {riiyBidan  on 
the  basis  or  tne  rnative  preporaons  of 
time  in  each  category  to  the  total  time  In 
all  catefodeah.  Tima  aaqiendBd  by  a 
physidaa  fainiaUai  aenrioes  to 


allocating  the  payments. 

Except  for  services  nmisBed  to 
accordanea  with  the  < 
under  patapaph  (e)  of  this  aecMaB,  i 
provider  that  claims  payment  for 
swvices  of  phyridana  uoder  this 
subfMrtmuat — 

(1)  MaiataiB  the  time  rccocds  or  odwr 
Informatioa  M  aaed  to  allocato  pfayaictoB 
coaspanaetion  in  a  focm  that  peimits  the 
infoiawUen  to  be  vaBdatod  bf  die 
intennediary  or  the  earner; 

(2)  Report  the  information  on  winch 
the  physician  compensatton  attecatton  is 
based  to  the  intermediary  or  the  carrier 
on  an  aaoual  basis,  and  pn>mptly  nottfy 
the  intermediary  or  carrier  of  any 
revisions  to  the  compmanticn 
allocation:  and 

(3)  Retafai  eadi  physician 
compensation  allocation,  and  the 
iniormation  on  which  it  is  based,  for  at 
least  tow  years  after  the  end  c^  each 
cost  reporting  period  to  nirfiich  the 
allocation  applies. 


I41&70   UMHson 

rofuhislHaiBlw 


(a)  Principle  and  scope.  (1)  Except  u 
provided  in  paragraphs  (a)  (2)  and  (^  of 
this  section.  HCFA  establishes 
reasonable  compensation  equivalent 
(RCE)  limits  on  the  amount  of 
compensation  paid  to  physicians  by 
providers.  Tliese  limits  are  applied  to  a 
provider's  costs  in^&rted  in 
compensating  phyt^^^na  tot  services  to 
the  provider,  as  described  fai  1 41S.50(aJ. 


(2)  Umits  estoblaiHd  vidw  dris 
section  do  not  apply  to  costs  of 
phj^aldaB  oaBpensattoB  atMbotabla  to 
furnishing  inpatieBt  hoapttal  servtoaa 
that  are  paid  for  under  the  prospective 
pa]rment  system  hnpiemsnted  uoder 
Part  4IZ  of  Ms  diapter. 

(3)  -Companaalluu  that  a  physician 
receives  for  aiEtlwIUes  that  may  not  be 
paid  for  under  efdier  FM  A  or  Part  B  of 
Medicare  it  not  considewd  to  apptytog 
these  Bmits. 

(b)  Methodology  for  estabffahlng 
limits.  HCFA  eataMMiea  a  uethudology 
for  detemhdBg  reasonable  amnial 
compenaatton  eciuivaleufs,  considering 
average  physician  incomes  by  specialty 
and  type  of  location,  to  iie  extent 
possible  using  A»  beat  avaflable  dato. 

(c)  Apphvotktn  cfUtnHB.  If  the  level  of 
compenntf  on  exceeds  die  limits 
estobnslied  mder  pnragraim  (bj  of  this 
section.  Memcare  payment  is  baaed  on 
the  level  eatabHsheo  by  Ae  uinils, 

(d)  Adjustment  of  bib  oinits.  ttte 
intermediary  may  adfust  UmitB 
estanisfaed  under  paragraph  (b)  of  uiis 
section  to  aecoont  for  costs  incurred  by 
the  physician  or  die  provider  related  to 
malpractice  inswanoe,  professional 
memberships,  and  cuutiuuliig  medical 
education. 

(1)  For  die  costs  of  membervfaip  to 
profesrionol  societies  and  contmuing 
medical  education,  the  intonediary 
may  ac^ust  dw  Bmit  by  the  lesser  oJ: 

(i)  The  actual  cost  tocurred  by  the 
provider  or  the  physician  for  these 
activities;  or 

(ii)  Five  percent  of  the  appropriate 
limit 

(2)  For  die  cost  of  malpractice 
expenses  incurred  by  either  the  provider 
of  die  physician,  the  intermediary  may 
adjust  the  reasonable  compensation 
limit  by  the  cost  of  the  malpractice 
insurance  expense  related  to  the 
physician's  service  to  provider  patients. 

(e)  Exception  to  limits.  An 
intermediary  may  grant  a  provider  an 
exception  to  the  limits  established  under 
paragraph  (b)  of  this  section  only  if  the 
provider  can  demonstrate  to  the 
intennediary  that  it  is  unable  to  recniit 
or  maintain  an  adequate  number  of 
physicians  at  a  compensation  level 
within  these  limits. 

(f)  Notification  of  changes  in 
methodologies  and  payment  limits. 
HCFA  aaiwally  revtews  the  limits 
esteblished  under  this  section  and 
updates  them  if  it  determines  that  an 
update  is  necessary. 

(1)  Before  limits  established  under  this 
section  are  applied,  HCFA  publishes  a 
notice  in  the  Federal  Register  that  sets 
forth  the  amoimt  of  the  omits  and 
explains  how  die  limits  were  calculated. 


(2)  If  HCFA  proposes  to  revise  the 
methoaowgy  by  wfeicB  payment  Hmns 
under  this  secflun  are  estauHslied. 
HCFA  pidiHsfaes  a  notice,  with 
opptntunity  for  public  coamiait  to  &at 
effect  to  the  Fedaid  Ba^star.Tba  notice 
would  explain  the  proposed  basis  for 
setting  limits,  specify  the  Uodto  diat 
would  resalt,  ud  st^a  the  date  of 
implementetion  of  the  limits. 

(9  Revised  hasita  updated  by  applying 
the  most  recent  ecouuaiic  index  data 
withoat  revisioa  of  the  Itoift 
methodology  are  pubHsfaed  fa  a  notice  to 
dwFadacal  Ba#star  without  prior 
publication  of  a  proposal  or  public 
comment  period. 

(4)  Limits  established  under  paragraph 
(fHl)  of  this  sectton  remain  in  effect 
until  newly  updated  limks  are 
published. 


f41S.100 
In 


PDCpttyHMfll  of 

to 


(^  Socpa.  lids  sactioa  implfimsnto 
section  1887(aHl)  of  the  Act  by 
providing  general  oonditioas  that  muat 
be  met  in  order  for  services  ftiiisliwl  by 
[riiysicians  to  paDviders  to  ba  paid  for  on 
the  basis  of  reasonable  charges  vndcr 
this  subpart  Sectiaa  4IS.105  sete  forth 
general  requiremento  for  determining  the 
amounts  of  payment  for  services  that 
meet  the  conditions  of  this  section. 
Sections  415.110  diron^  415.135  set 
forth  additional  contfitions  for  payment 
and  rules  for  determining  reasonable 
charges  for  physician  services  in  the 
specialities  of  anesthesiology,  radiology, 
and  pathology  (toboratoiy  services). 

(b)  Conditions  for  payment  for 
services  ofpbysiciaas  topmrider 
patients,  lie  carrier  pays  for  services  of 
physicians  to  patients  of  providers  on  a 
reasonable  charge  basis  only  if  the 
foUowii^  requirements  are  met: 

(1)  The  services  are  p>ersonaIIy 
furnished  for  an  individual  patient  by  a 
physician. 

(2)  The  services  contribute  direcdy  to 
the  diagnosis  or  treatment  of  an 
todividual  patient 

(3)  The  services  ordinarily  require 
performance  by  a  physician. 

(4)  bi  the  case  of  anesthesiology, 
radiology,  or  laboratory  services,  the 
additional  requirements  in  i  415.110. 
415.120.  or  415.130  must  be  aiet 

(c)  Services  of  physicians  to 
providers.  If  a  physician  furnishes 
services  to  a  provider  that  do  not  meet 
the  requirements  in  paragraph  (b]  of  this 
section  but  are  related  to  the  provision 
of  patient  care  by  the  provider,  the 
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intermecHary  pays  for  Aoae  services,  9 
otherwise  covered,  uider  the  ndes  in 
9  S  41 5.50  and  415J9  on  physician 
serWces  to  providers. 

(d)  £55fecf  ofbilHng  charges  far 
physician  aerrices  to  a  provider  (1)  For 
services  performed  by  a  physician  that 
may  be  reimbursed  under  the  - 
reasonable  cost  nles  in  i  tt&.Sft  er 
415.60  or  would  be  paid  under  those 
rules  except  for  the  prospective  payment 
rules  In  Part  412  of  ttis  diapter.  ai^ 
under  the  payment  rules  for  graduate 
medical  education  esfabBsbed  by 
section  1888(h]  of  the  Act.  neither 
provider  nor  physician  may  seek  charge 
payment  from  the  carrier,  beaefidary.  or 
another  insurer. 

(2)  The  carrier  does  not  pay  on  a 
reasonable  charge  basis  for  services 
furnished  by  a  fmysician  to  an 
mdividual  pattent  that  do  not  meet  the 
applicable  concBtions  m  \\  415.110. 
415.120.  and  415.13a 

(a)  If  the  physician,  die  provider,  or 
anoUier  entity  biUs  the  carrier  or  dis 
beneficiary  fioc  physician  services  to  the 
provider,  as  described  to  \  41&,S(i(a),  the 
provider  to  which  aid  to  which  the 
services  were  Curniabed  may  be 
considered  to  have  violated  its  provider 
participation  agrecmeiU.  and  that 
agreement  may  be  tenakiated  See  Part 
480  of  this  chapter  for  rules  governmg 
provider  agreements. 

(e)  Effect  of  physician's  assumption  of 
operating  costs,  ffa  physician  or  other 
entity  enters  into  an  agreement  fsueh  as 
a  lease  or  concrsswn)  with  a  provider, 
under  which  the  physiciaa  (or  entity 
assumes  some  or  sdl  of  the  operating 
costo  of  the  provider  departmeitt  m 
which  the  pliysidan  famines  physician 
services  in  the  provider,  the  foUowing 
rules  apply: 

(1)  The  carrier  makes  reasonable 
charge  payments  only  for  a  physicmn's 
services  to  an  indrvidaal  patient. 

(2)  To  the  extent  the  provider  incurs  a 
cost  reimbursable  on  a  reasonable  cost 
basis  under  Part  413  of  this  chapter,  the 
inJermed^arjr  will  pay  the  provider  on  a 
reasonable  cost  basis  for  the  costs 
associated  with  prodiMang  these 
services,  includtog  overhead,  supply, 
and  equipment  costs,  and  services 
furnished  by  nonpbysidan  personneL 

(3)  The  physician  (or  other  entity)  is 
treated  as  related  to  the  provider  wiAm 
the  meaning  of  9  413.17  of  this  diapter. 

(4)  The  i^iysidan  (or  other  entity) 
must  moke  its  books  and  records 
available  to  the  provider  and  the 
totermediary  ns  necessary  to  verify  the 
nature  and  extent  (^  the  costs  of  the 
services  fornsfaed  by  the  physidan  (or 
other  enttly). 


I41& 


(a)  Scope.  Tne  carrier  deleiuiines 
reasonaUe  chaiges  for  physhJau 
services  to  patients  to  pravMers  to 
accordance  with  die  generri  rdes 
governing  reaaonabte  charge  payment  to 
99  405JD1  thiDoi^  405.500  of  dns 
chapter,  except  as  provided  to  tfns 
section. 

(b)  Application  in  certain  sefXn^gs— (1) 
Teaching  hospitab.  In  determining  the 
amount  of  payment  for  physidan 
services  ta  tocfividoal  patients  to  a 
teaching  hospital,  the  carrier  appBes  the 
rules  in  Subpart  D  of  this  part,  m 
addition  to  those  to  this  section. 

(2)  Hospital-based  ESRD  facilities,  to 
determining  the  amount  of  payment  for 
physician  services  to  individual  patiento 
furnished  to  a  hospital-based  ESRD 
facility  approved  under  Subpart  U  of 
Part  405  of  dns  chapter,  the  carrier 
appCes  the  rules  to  f  40B.542  of  this 
chapter  instead  of  those  to  this  section. 

(c)  Castomary  and  prevailing  chaiges 
for  physiciaa  services  in  provider 
settings.  (1)  The  carrier  calculates 
customary  and  prevailing  chuges  tor 
physidaa  services  fumiAed  to 
todividual  patients  to  providers,  to 
accordance  with  the  geaaaai  rales  to 

9  9  405.201  diroagh  4e&S0B  of  this 
diapter,  separating,  if  af^iropriate. 
charges  for  physician  services  furnished 
to  provider-based  practices  and 
physiciaa  services  fumidtied  to  office- 
based  practices. 

(2)  liie  carrter  applies  the  an>ropriate 
prevailing  charge  screens  to  deleiminiBg 
reasonable  charges  for  physiciaa 
services,  coosidatog  tbe  setting. 

(d)  CooTpeiaation-related  charges.  (1) 
to  developing  custaaury  chages  far 
physician  services  furnished  in 
providers  l^  physicians  compensated 
by  the  provider  or  a  related  organizab'on 
for  those  services,  the  carrier 
establishes  a  schcdale  of  charges 
related  to  that  part  of  the  physician's 
compensation  that  is  allocated  to 
physician  services  to  individual  patients 
under  9  415.00  (to  a  teadung  hospital, 
compensafioD-related  charges  may  be 
based  on  payments  made,  to  the 
physician  for  services  furnished  to 
patients  to  the  ho^>ital,  by  a  pohtical 
subdivision,  university,  or  medical 
school,  irrespectively  of  whether  h  is  a 
related  orgamzatiOR.)  The  carrier 
generally  uses  die  compenaetion  paid  to 
the  physicTan  during  the  hospital's  most 
recently  ended  cost  reporting  period  for 
this  purpose.  If  this  information  is 
imavailable  from  the  intermediary,  the 
totermediary  makes  a  reasonable 
estimate  of  a  fair  compensation  amount 


based  on  what  is  paid  for  sfanfls^   - 
seiTicss  m  another  bospitm. ' 

(2)  Hie  carrier  develops 
compensation-rdated  rhary^  on  an 
item-by-item  basis,  rnnrdering  the 
freqoenqr  with  which  the  various 
services  are  foraished.  and  die  relative 
values  assigned  to  each  service  to  a 
relative  value  stody. 

(3)  The  ialenedteiy  atay  pay  die 
provider,  far  p^ndans'  services  to  an 
todividaal  pailient  oa  ll»  bens  of  a 
single  per  diem,  per  visit,  or  other  tiaie- 
related  fate,  if  die  provider,  or  the 
particuter  department  to  which  the 
services  are  famished,  has  a  aniform  aD- 
todusive  rate  lor  services  to  patients. 

(e)  Change  of  agreements.  Far 
services  fuiidshed  on  or  after  January  1. 
1987,  if  a  physidan  who  has  been 
compensated  by  or  through  a  provider 
(or  other  entity]  for  physician  services  to 
todividual  patiento  ends  his  or  her 
compensation  agreement  and  instead 
bills  all  patients,  or  their  insurers, 
directly  for  his  or  her  services,  the 
carrier  determines  the  physidan's 
customary  ^ai|s  far  a  servica  based  oa 
the  50th  percentile  of  die  iaiight>d 
customary  charges  used  to  establish  the 
prevailing  chmge  for  the  service  antil 
the  carrier  has  accunudated  chaige  date 
from  at  least  three  msnths  of  the  12 
month  periad  of  )aly  1  through  Jane  30 
preceding  the  January  1  annual 
reasonable  charge  update.  However,  if  a 
physician  terminates  a  direct  bOKng 
arrangeaient  and  enters  mto  a 
compensatioB  agreement  vrh  a 
provider,  the  carriv  detcnatoas 
compfiisatinsi  irlated  castoaaiy 
charges  to  accordance  with  pwa^aph 
(d)  of  this  section  except  that  during  die 
first  year,  the  total  payments  made  on 
the  basis  of  (he  compcnsatiDa-idated 
chaiges  may  not  exceed  what  total 
payment  would  have  been  imder  the 
physician's  forma-  (hrect  bilbng 
practice. 

(f)  Rules  for  certain  specialties.  In 
determining  the  amount  of  peyment  for 
anesthesiology  or  radiolo^  services 
furnished  by  a  physician  to  an 
indrvidua!  patient,  the  carrier  applies  the 
rules  in  this  section  and  in  99  415.115 
and  415.125  m  addition  to  the  general 
rules  governing  reasonable  charges  at 
99  405.501  dn-ou^  405.50B  of  tins 
chapter. 

9415.11* 
ctiarges: 

The  carrier  pays  a  physidan  for 
anesthesiology  services  furnished  to 
patients  in  a  provider  on  a  reasonable 
charge  basis  ordy  if  the  services  meet 
the  conditions  for  reasonable  diarge 
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payment  in  1 415.100(b)  and  the 
following  additional  conditions  are  met: 

(a)  For  each  patient,  tlw  i^ysician— 

(1)  Performs  a  pre-anesthetic 
examination  and  evaluation: 

(2)  Prescribes  the  anesthesia  plan: 

(3)  Personally  participates  in  the  most 
demanding  procedures  in  the  anesthesia 
plan,  inducting  induction  and 
emergence: 

(4)  Ensures  that  any  procedures  in  the 
anesthesia  plan  that  he  or  she  does  not 
perform  are  performed  by  a  qualified 
individual: 

(5)  Monitors  the  course  of  anesthesia 
adnUnistration  at  frequent  intervals; 

(6)  Remains  physically  present  and 
available  for  immediate  diagnosis  and 
treatment  of  emergencies:  and 

(7)  Provides  indicated  postanesthesia 
care. 

(b)  The  physician  either  performs  the 
procedure  directly,  without  the 
assistance  of  an  anesthetist,  or  directs 
anesthesia  procedures  (subject  to  the 
restriction  in  i  415.182(a)).  and  does  not 
perform  any  other  services  while  he  or 
she  is  directing  die  procedures. 

f41&11C 


(a)  Genendrvle.  In  determining 
reasonable  charge  payment  for 
anesthesiology  services  that  meet  the 
conditions  in  1 415.110.  the  carrier 
foUows  the  rules  in  paragraph  (b)  or  (c) 
of  this  section. 

(b)  Services  furnished  by  the 
anesthesiologist  or  by  an  anesthetist 
employed  by  the  anesthesiologist  (iKi) 
The  provisions  of  this  paragraph  apply 
to  anesthesia  services  furnished  by  an 
anesthesiologist  without  the  assistance 
of  an  anesthetist  or  to  anesthesia 
services  furnished  to  hospital 
outpatients  or  SNF  or  CORF  patients  by 
an  anesthetist  who  is  employed  by  an 
anesthesiologist 

(ii)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  anesthesia  services 
furnished  to  a  hospital  inpatient  by  an 
anesthetist  under  the  medical  direction 
of  an  anesthesiologist  are  paid  for  in 
accordance  with  paragraph  (c)  of  this 
section. 

(iii)  Except  as  specified  in  paragraphs 
(d)  and  (e)  of  this  section,  if  the 
anesthetist  who  administers  anesthesia 
under  the  direction  of  the 
anesthesiologist  is  employed  by  the 
anesthesiologist  the  carrier  determines 
the  amoimt  of  payment  for  the  services 
under  the  reasonable  charge  rules  for 
physician  services  in  providers  in 
1 415.105  and  the  general  reasonable 
charge  rules  in  tS  405.501  through 
405.50B  of  this  chapter. 

(2)  In  determining  reasonable  charges 
for  these  anesthesia  services,  the  carrier 


allows  for  no  more  than  one  time  unit 
for  each  15  minute  interval,  or  fraction 
thereof,  beginning  from  the  time  the 
physician  or  anesthetist  begins  to 
prepare  the  patient  for  induction  of 
anesthesia,  and  ending  when  the  patient 
may  be  safely  placed  under  post- 
operative supervision  and  the  physician 
or  anesthetist  is  no  longer  in  personal 
attendance. 

(3)  If  a  physician  constructs  his  or  her 
charges  using  time  units  of  odier  than  15 
minutes,  the  carrier  adjusts  the 
customary  and  prevailing  charge 
screens  to  ensure  that  in  a  one-hour 
period  the  value  of  four  15-minute 
intervals  is  not  less  than  would  have 
been  aUowed  if  the  entire  hour  had 
consisted  of  intervals  of  another  length, 
such  as  five  12-minute  intervals  or  six  10 
minute  intervals. 

(4)  The  provisions  of  paragraph 
(b)(l)(ii)  of  this  section  do  not  apply  to 
inpatient  hospital  services  furnished  by 
an  anesthetist  employed  by  a  physician 
if  the  services  are  furnished  during  cost 
reporting  periods  beginning  on  or  after 
October  1. 1984,  through  any  part  of  a 
cost  reporting  period  occurring  before 
January  1, 1968. 

(c)  Anesthetist  not  employed  by 
anesthesiologist  Except  as  specified  in 
paragraphs  (d)  and  (e)  of  this  section,  if 
the  anesdietist  who  administers 
anesthesia  under  the  direction  of  the 
anesthesiologist  is  not  employed  by  the 
anesdiesiologist  the  carrier  determines 
reasonable  obarges  for  the  services  by 
allowing  no  more  than  one  time  unit  for 
each  30  minute  interval,  or  fraction 
thereof,  beginning  from  the  time  the 
anesthetist  begins  to  prepare  the  patient 
for  induction  of  anestiiesia,  and  ending 
when  the  patient  may  be  safely  placed 
under  post-operative  supervision  and 
the  anesdietist  is  no  longer  in  personal 
attendance. 

(d)  Services  furnished  by  interns  and 
residents.  Reasonable  charges  for 
anesthesia  services  furnished  to  a 
hospital  inpatient  by  an  intern  or 
resident  under  the  direction  of  an 
anesthesiologist  are  determined  as 
follows: 

(1)  If  an  attending  physician 
relationship,  as  described  in  {  415.182,  is 
established,  the  reasonable  charges  are 
determined  under  the  provisions  of 
paragraphs  (b)(l)(iii)  and  (b)(2)  of  this 
section. 

(2)  If  an  attending  physician 
relationship  is  not  established,  the 
reasonable  charges  are  determined  as 
specified  in  paragraph  (c)  of  this  section. 

(e)  Supervision  of  more  than  four 
concurrent  procedures.  If  the  physician 
is  involved  in  furnishing  concurrenUy 
more  than  four  procedures,  or  is 
performing  other  services  while 


directing  the  concurrent  procedives,  the 
carrier  determines  reasonable  charges 
for  the  services  by  allowing  no  more 
than  three  base  units  for  each  procedure 
and  one  time  unit  for  each  procedure  for 
induction  if  the  physician  is  physically 
present  at  induction. 

f41S.iao   CendMoneforp^mienlof 


(a)  Services  to  patients.  The  carrier 
pays  for  radiology  services  furnished  by 
a  physician  to  an  individual  patient  on  a 
reasonable  charge  basis  only  if  the 
services  meet  the  conditions  for 
reasonable  charge  payment  in 

1 415.100(b)  and  are  identifiable,  direct 
and  discrete  diagnostic  or  therapeutic 
services  to  an  individual  patient  such  as 
interpretation  of  X-ray  plates, 
angiograms,  myelograms,  pyelograms,  or 
ultrasound  proicediues. 

(b)  Services  to  providers.  The  carrier 
does  not  pay  on  a  reasonable  charge 
basis  for  physician  services  to  the 
provider  (for  example,  administrative  or 
supervisory  services)  or  for  provider 
services  needed  to  produce  the  X-ray 
films  or  other  items  that  are  interpreted 
by  the  radiologist  However,  allowable 
costs  for  these  services  are  paid  to  the 
provider  by  the  intermediary.  (See 

{  415.50  for  provider  costs,  and 
i  415.100(e)(2)  for  costo  borne  by  a 
physician,  such  as  under  a  lease  or 
concession  agreement) 

S41S.12S   nsasonahls  Charges  tor 
fdtology  aervtees. 

(a)  General  rule.  In  determining 
payment  for  radiology  services  that 
meet  the  conditions  for  payment  of 
charges  in  S  415.120.  the  carrier  follows 
the  rales  in  paragraph  (b)  or  (c)  of  this 
section. 

(b)  Services  not  furnished  in 
providers.  If  the  services  are  furnished 
in  a  radiologist's  office,  a  freestanding 
radiology  c^c,  or  any  other  setting  that 
is  not  part  of  a  provider,  the  carrier 
detennines  the  amount  of  payment  for 
the  services  under  the  general 
reasonable  charge  rules  in  {  S  405.501 
through  405.508  of  this  chapter. 

(c)  Services  furnished  in  providers.  If 
the  services  are  furnished  in  a  hospital 
radiology  department  or  any  other 
setting  that  is  part  of  a  provider,  the 
following  rules  apply: 

(1)  The  carrier  determines  the  amount 
of  payment  under  the  reasonable  charge 
rules  for  physician  services  in  providers 
in  S  415.105  and  the  general  reasonable 
charge  rules  in  SS 405.501  through 
405.508  of  this  chapter. 

(2)  The  reasonable  charge  for  a 
physician's  radiology  service  furnished 
to  a  hospital  inpatient  or  furnished  in  a 


Fedetat  Ragiatet  /  Vol  S4.  No.  24  /  Tuesday.  FebraaTj  7.  1989  /  Propoaed  Rulee 


59S3 


provider  to  a  provider  patient  may  not 
exceed  40  percent  of  the  prevailing 
charge  bt  a  sinular  service  Punished  in 
a  nonprovider  setting. 

941S.130   CendMonafof paMnenteff 


Subpart  D    PtiyelclenServicwIn 


(a)  Physician  laboratory  services.  The 
carrier  pays  for  laboratory  services 
furnished  by  a  pbyskian  to  an 
individual  patient  on  a  reasonable 
charge  basis  only  if  the  services  meet 
the  conditions  for  reasonable  dtarge 
payment  in  1 415.10a(b)  and  are — 

(1)  Anatomieal  pathology  services; 

(2)  Consultative  pathology  services 
that  meet  the  requirements  in  paragraph 
(b)  of  this  section;  or 

(3)  Services  performed  by  a  physician 
in  personal  administration  of  test 
devices,  isotopes,  or  other  materials  to 
an  individual  patient 

(b)  ConsuItaL've  pathology  services. 
For  purposes  of  this  section, 
consultative  pathology  services  must 
meet  the  following  requirements: 

(1)  The  services  must  be  pecsonaBy 
requested  by  &e  beneficiary's  attending 
physician  and  may  not  be  fiimishcd 
under  a  sfanfing  order. 

(2)  The  services  Buist  relate  te  a  test 
result  that  lies  outside  the  clinicaQy 
significant  noimal  or  expected  range  in 
view  of  the  condition  oC  the  patiaaL 

(3)  The  services  must  result  in  a 
written  oairatise  report  iacioded  in  die 
beneficiary's  medical  record. 

(4)  The  setvices  bshsI  teq/dn  the 
exercise  of  ■wdiqil  JudBDieBt  by  the 
nrnffiihaat  |thysirins 

(c)  Indepeadtat  iubonitary  servicea 
furnished  to  hoap^at  iapatieaU. 
LaboratMy  serviees  faimished  le  a 
hospitad  inpattaart  by  an  iadependant 
laboratocy  (aa  defined  in  1 4e5.1110(^  of 
this  chapSst)  are  paid  oo  a  rentmaUits 
charge  basia  under  the  psovisiens  af 
Subpart  B  of  Paat  406  rf  this  chapter 
only  if  thay  aee  physician  laboratory 
services  as  desotibed  to  paragraph  (a)  of 
this  sectiotL  Payment  farnonphysidan 
serricea  himislw^  to  a  hospitri  inpatient 
by  an  independent  Idioratory  is  vmAt 
by  the  intermediary  to  the  hospital  in 
accordance  w^  Subpart  D  of  Part  406 
ofthisi 


§415.135 


The  carrier  pays  Cor  pbysidaa 
laboratory  sendees  that  meet  the 
conditions  for  reasonable  charge 
payment  in  i41S430(«4  under  the 
reasonable  chaige-ndes  for  pl^siciaB 
services  is  ptovidacs  in  1 41M05  and  the 
genwal  reasonable  charges  rulea  in 
{§405.501  thmi^4nSIWBeftbia 
chapter. 


S4t5.t90 

(a)  Statutory  basis.  This  sidipart 
implements  sections  1832(aM2)^KiXII). 
1842(b)(7).  and  18ei(bX7)  of  the  Act 
whidi  provide  special  ndes  on  payment 
for  the  services  of  physicians  in  teaching 
settings. 

(b)Sc0y>a  This  subpart  sets  forth  the 
rules  govening  payaient  for  the  services 
of  physicians  in  teaching  settings  and 
the  method  under  which  that  payment  is 
made  (diat  is,  as  a  provider  service  paid 
on  a  reasonable  cost  basis  or  as  a 
physician  sovice  paid  on  a  reasonable 
charge  basis). 

S415.182    DIWBOna. 

As  used  in  this  sul^part — 

"Billiag  entity"  msana  any  entity  that 
is  legally  entitled  to  bill  and  receive 
payment  in  its  name  for  physiciaa 
services  fumiahed  to  bea^darica. 

"Cbatgee  collected  io  fall  or 
substantial  part"  mnat  that  aS  least  60 
percent  of  ^  chargod  aaMiaK  ia 
collected  except  in  die  case  ol  charges 
paid  under  Medicaid,  which  are 
considered  to  have  been  coUected  ia 
substantial  part,  regardless  of  the  actual 
amount  collected. 

"Nominal cbaiges" means  those 
diarges  that  are  10  peiceal  or  less  of  the 
prevaihng  rhnign  levri  far  abuiar 
services  in  the  saass  locaMiy. 

'Teaching  hospital''  means  a  hospital 
engaged  in  a  rcsideacy  piuyasu  ia 
medicine,  osteopathy,  dentistry,  or 
podiatry  that  is  approved  by  one  af  the 
national  acoeditiag  bodies  set  forth  in 
S  415.200(a). 

'Teaching  phynctoK"  mwins  a 
physidan  who  te  cenpensated  by  a 
hospitai  medical  school  other  afflliaAed 
entity,  or  profeassoaal  prnctice  plan  for 
physictan  scnrices  farnished  to  patients, 
and  who  genera^  iarsotvee  tntcnia  or 
residents  m  patient  care. 

{415.160 


(a)  ContBtioa  for  election.  A  teaching 
hospital  may  elect  to  be  paid  on  a 
reasonable  cost  basis  Cor  physician 
services  fiimidied  to  beneficiaries  ia 
lieu  of  any  payment  that  might 
otherwise  be  made  on  a  reasonable 
charge  basis  for  duMC  services  if  aH 
phyddanawho  fiiinish  services  to 
benefidaiies  in  the  hospital  a^ee  not  to 
bill  charges  for  those  services. 

(b)  Procedure  for  amkiog  election.  If  a 
teadiing  hospital  wants  to  elect 
reasonable  cost  paymaat  for  physidaa 
servioes  hindsbsd  to  benefidaries.  it 


most  notify  its  intermediary  in  wrriting 
that— 

(1)  It  is  making  this  election:  and 

(2)  h  meets  the  condition  set  forth  in 
paragraph  (a)  of  this  section. 

(c)  Effect  of  election.  If  a  teaching 
hospital  elects  to  receive  reasonable 
cost  reimbursement  for  physician 
medical  ad  surgical  services  famished 
to  beneficiaries,  those  services  and  the 
supervision  of  interns  and  residents  in 
the  care  of  individual  patients  are 
covered  as  hospital  services  and  the 
intermediary  pays  the  hospital  far  those 
services  on  a  reasonable  cost  basis 
under  the  ndes  hi  1 41&ie2.  (Payment 
for  other  physician  compensation  costs 
related  to  approved  gradaate  medical 
education  programs  is  made  as 
described  fa  {  413  J6  of  tfan  chapter.)  If 
the  teaching  hospital  does  not  make  tUs 
election,  payment  far  pl^siciaR  servioes 
furnished  to  beneficiaries  is  made  oo  a 
reasonaUe  charge  basis  as  described  fa 
S  415.19a  and  fi— ill  far  the 
siqiervisfan  of  interna  sad  rswdents  is 
made  as  desofaed  fa  1 413J6w 


1415.162 


(a)  General  Payments  for  services  of 
physicians  fiirnished  to  benefidaries 
and  supervision  of  interns  and  residents 
in  the  care  of  incfividual  patients  is 
made  by  Medicare  on  the  basis  of 
reasonable  cost  if  the  hospital  exerdaes 
the  election  as  ^ovided  far  fa  1 415.180. 
If  this  election  is  made — 

(1)  Physician  services  "famished  to 
benefidaries  and  sapesvisian  of  interns 
and  residents  m  the  care  of  individuai 
patients  are  reimboraable-cost  basis,  as 
provided  for  in  paragraph  (b)  of  this 
section: 

(2)  ReJmbursement  for  certafa  medical 
school  costs  may  be  made  as  provided 
for  in  paragraph  (c)  oi  thia  sectioH;  and 

(3)  Payments  fdr  services  donated  by 
volunteer  physicians  to  beneficiaries  are 
made  to  a  fund  designated  by  the 
organized  medicai  rtaff  of  the  teadaag 
hospital  or  medical  adiool  as  provided 
for  in  paragraph  (c^  of  this  section. 

(b)  Reasonable  cost  of  physician 
services  famishad  to  beneficiaries  and 
supervieiaa  of  htteam  <md  residents  in 
the  oare  of  iridiridmal  patients  in  a 
teaching  hospital:  Physid^  servioes 
furnished  to  benefidaries  md 
supervision  of  iaSane  «kd  residents  fa 
the  case  of  individnal  patjeats.  fa  a 
teaching  hospital  are  reiaibursable  as 
provider  services  on  a  rcesoaable-coat 
basis.  For  purposes  of  thfa  parayaph. 
reasonaUe  cost  fa  dcfiaed  as  the  Arect 
salary  paid  fa  dieee  physidaiis.  pfas 
appUcabfa  fcii^  beaefita.  The  casts 
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must  be  allocated  to  the  services  as 
provided  by  paragraph  (j)  of  this  section 
and  apportioned  to  program 
beneficiaries  as  provided  by  paragraph 
[g]  of  this  section.  Other  allowable  costs 
incurred  by  the  provider  related  to  the 
services  describied  in  this  paragraph  are 
reimbursable  subject  to  the 
requirements  applicable  to  all  other 
provider  services. 

(c)  Reasonable  casta  incurred  by  a 
teaching  hospital  for  the  services 
furnished  by  a  medical  school  or  related 
organization  in  a  hospital.  An  amount 
not  in  excess  of  the  reascmable  cost  (as 
defined  in  paragraphs  (c)(l]  a|id  (2)  of 
this  section)  incurred  by  a  teaching 
hospital  for  services  funiished  by  a 
medical  school  or  organiiation  related 
thereto  within  the  meaning  of  S  413.17  of 
this  chapter  for  certain  cost*  to  the 
medical  school  (or  such  related 
organization)  in  furnishing  services  in 
the  hospital  are  reimbursable  to  the 
hospital  by  the  health  insurance 
program  provided  that  the  costs  would 
be  reimbursable  if  incurred  directly  by 
the  hospital  rather  than  under  such 
arrangemenL 

(1)  Reasonable  costs  of  physician 
services  furnished  to  beneficiaries  and 
supervision  of  interns  and  residents  in 
the  care  of  individual  patients  in  a 
teaching  hospital  by  physicians  on  the 
faculty  of  0  medical  school  or 
organization  related  to  the  medical 
school,  (i)  If  the  medical  school  (or 
organixation  related  to  the  medical 
school)  and  the  hospital  are  related  by 
common  ownership  or  control  as 
described  in  §  413.17  of  this  chapter,  the 
cost  of  such  services  are  allowable  costs 
to  the  hospital  under  the  provisions  of 
i  413.17  of  this  chapter  cud  the 
reimbursable  costs  to  the  hospital  are 
determined  under  the  provisions  of  this 
section  in  the  same  manner  as  the  costs 
incurred  for  physicians  on  the  hospital 
staff  and  without  regard  to  payments 
made  to  the  medical  school  by  the 
hospital. 

(ii)  If  the  medical  school  and  the 
hospital  are  not  related  organizations 
under  the  provisions  of  1 413.17  of  this 
chapter  and  the  hospital  makes  payment 
to  the  medical  school  for  the  costs  of 
such  services  furnished  to  all  patients, 
reimbursement  is  made  by  Medicare  to 
the  hospital  for  the  reasonable  cost 
incurred  by  the  hospital  for  its  payments 
to  the  medical  school  for  services 
furnished  to  beneflciaries.  Costs 
incurred  under  such  an  arrangement 
must  be  allocated  to  the  full  range  of 
services  provided  to  the  hospital  by  the 
medical  school  physicians  on  the  same 
basis  as  provided  for  under  paragraph 
(j)  of  this  section  and  costs  so  allocated 


to  direct  medical  and  surgical  services 
furnished  to  hospital  patients  must  be 
apportioned  to  beneficiaries  as  provided 
for  under  paragraph  (g)  of  this  section.  If 
the  medical  school  and  the  hospital  are 
not  related  organizations  under  the 
provisions  of  {  413.17  of  this  chapter  and 
the  hospital  makes  payment  to  the 
medical  school  only  for  the  costs  of  such 
services  furnished  to  beneficiaries  costs 
of  the  medical  school  not  to  exceed  105 
percent  of  the  sum  of  physicians'  direct 
salaries,  applicable  filnge  benefits, 
employer's  portion  of  PICA  taxes, 
federal  and  state  unemployment  taxes, 
and  workmen's  compensation  paid  by 
the  medical  school  or  an  organization 
related  thereto  may  be  reo^nized  as 
allowable  cost  of  the  medical  school. 
These  allowable  medical  school  costs 
must  be  allocated  to  the  full  range  of 
services  furnished  by  the  physicians  of 
the  medical  school  or  organization 
related  thereto  as  provided  by 
paragraph  (j)  of  this  section.  Costs  so 
allocated  to  direct  medical  and  surgical 
services  furnished  to  hospital  patients 
must  be  apportioned  to  beneficiaries  as 
provided  by  paragraph  (g)  of  this 
section. 

(2)  Reasonable  costs  of  other  than 
physician  services  furnished  to 
btmeficiaries  and  supervision  of  interns 
and  residents  in  the  care  of  individual 
patients  in  a  teaching  hospital  by 
medical  school  faculty  (or  organization 
related  to  the  medical  school).  These 
costs  are  determined  in  accordance  with 
paragraph  (c)(1)  of  this  section  except 
that— 

(i)  If  the  hospital  makes  payment  to 
the  medical  school  for  other  than 
physician  services  furnished  to 
beneficiaries  and  supervision  of  interns 
and  residents  in  the  care  of  individual 
patients,  these  payments  are  subject  to 
the  required  cost-finding  and 
apportionment  methods  applicable  to 
the  cost  of  other  hospital  services 
(excepting  direct  medical  and  surgical 
services  furnished  to  patients);  or  (ii)  If 
the  hospital  makes  payment  to  the 
medical  school  only  for  these  services 
furnished  to  beneficiaries;  then  the  cost 
of  services  that  are  so  reimbursed  are 
not  subject  to  cost-finding  and 
apportionment  as  otherwise  provided  by 
this  subpart  and  the  reasonable  cost 
reimbursed  by  Medicare  must  be 
determined  on  the  basis  of  the  health 
insurance  ratio(8)  used  in  the 
apportionment  of  all  other  provider 
costs  (excepting  physicians'  direct 
medical  and  surgical  services  furnished 
to  padents)  applied  to  the  allowable 
medical  school  costs  incurred  by  the 
medical  school  for  the  services 
furnished  to  all  patients  of  the  hospital 


(d)  "Salary  Equivalent" payments  for 
physicians'  direct  medical  and  surgical 
services  furnished  to  beneficiaries  in  a 
teaching  hospital  by  physicians  on  the 
voluntary  staff  of  the  hospital  (or 
medical  school  or  organization  related 
thereto  under  arrangement  with  the 
hospital). 

(1)  Payments  are  made  to  a  fund  as 
defined  in  S  415.164  for  direct  medical 
and  surgical  services  furnished  on  a 
regulariy  scheduled  basis  by  physicians 
on  the  unpaid  voluntary  medical  staff  of 
the  hospital  (or  medical  school  under 
arrangement  with  the  hospital)  to 
beneficiaries.  These  payments  represent 
compensation  for  contributed  medical 
staff  time  which,  if  not  contributed, 
would  have  to  be  obtained  through 
employed  staff  on  a  reimbursable  basis. 
Payments  for  volunteer  services  are 
determined  by  applying  to  the  regulariy 
scheduled  contributed  time  an  houriy 
rate  not  to  exceed  the  equivalent  of  the 
average  direct  salary  (exclusive  of  fringe 
benefits)  paid  to  all  full-time,  salaried 
physicians  (other  than  interns  and 
residents)  on  the  hospital  staff  or,  if  the 
number  of  full-time  salaried  physicians 
is  minimal  in  absolute  terms  or  in 
relation  to  the  number  of  physicians  on 
the  voluntary  staff,  to  physicians  at  like 
institutions  hi  the  area.  This  "salary 
equivalent"  is  a  single  houriy  rate 
covering  all  physicians  regardless  of 
specialty,  and  is  applied  to  the  actual 
regulariy  scheduled  time  contributed  by 
the  physicians  in  furnishing  direct 
medical  and  surgical  services  to 
beneficiaries  including  supervision  of 
interns  and  residents  in  such  care.  A 
physician  who  receives  any 
compensation  fit)m  the  hospital  or  a 
medical  school  related  to  the  hospital  by 
common  ownerahip  or  control  (within 
the  meaning  of  i  413.17  of  this  chapter), 
for  direct  medical  and  surgical  services 
furnished  to  any  patient  in  the  hospital 
is  not  considered  an  unpaid  voluntary 
physician  for  purposes  of  this 
paragraph.  If,  however,  a  physician 
receives  compensation  from  the  hospital 
or  related  medical  school  or 
organization  related  thereto  for  only 
services  that  are  other  than  direct 
medical  and  surgical  services,  a  salary 
equivalent  payment  for  his  or  her 
regulariy  scheduled  direct  medical  and 
surgical  services  to  beneficiaries  of  the 
hospital  may  be  imputed.  However,  the 
sum  of  the  imputed  value  for  volunteer 
services  and  his  or  her  actual 
compensation  from  the  hospital  and  the 
related  medical  school  (or  organization 
related  thereto)  may  not  exceed  the 
amount  that  would  have  been  imputed  if 
all  of  the  physician's  hospital  and 
medical  school  services  (compensated 
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and  volunteer)  had  been  (i)  volunteer 
services,  or  (ii)  at  the  rate  of  $30,000  per 
year,  whichever  is  less. 

(2)  The  following  examples  illustrate 
how  the  allowable  imputed  value  for 
volunteer  services  is  determined.  In 
each  example,  it  has  been  assumed  that 
the  average  salary  equivalent  houriy 
rate  is  equal  to  the  hourly  rate  for  the 
individual  physician's  compensated 
services. 

Example  No.  t.  Dr.  Jones  received 
$3,000  a  year  from  Hospital  X  for 
services  other  than  direct  medical 
services  to  all  patients,  for  example 
utilization  review  and  administrative 
services.  Dr.  Jones  also  voluntarily 
furnished  direct  medical  services  to 
beneficiaries.  Tie  imputed  value  of  the 
volunteer  services  amounted  to  $10,000 
for  the  cost-reporting  period.  The  fiill 
imputed  value  of  Dr.  Jones'  volunteer 
direct  medical  services  would  be 
allowed  since  the  total  amount  of  the 
imputed  value  ($10,000)  and  die 
compensated  services  ($3,000)  does  not 
exceed  $30,000. 

Example  No.  Z  Dr.  &nith  received 
$254)00  from  Hospital  X  for  services  as  a 
departm«it  head  in  a  teaching  ho^ital 
Dr.  Smith  also  voluntarily  fiunished 
direct  medical  services  to  benefidarie*. 
The  imputed  value  of  the  volunteer 
services  amounted  to  $104)0a  Only 
tsjom  of  the  fanpated  value  of  volunteer 
services  would  be  allowed  since  the 
total  amount  of  the  imputed  value 
($10,000)  and  the  compensated  services 
($25,000)  exceeds  the  $30,000  maxhnum 
amount  allowable  for  aU  Dr.  Smith's 
services. 

Computatioii: 

Maximum  amount  allowable  for 
all  tervicefl  perfonned  by  Dr. 
Smith  for  purposes  of  this 
computation .     $304)00 

Less  compensation  received 
from  hospital  X  for  other  than 
direct  medical  services  to  in- 
(fividual  patients - tBUWO 

Allowable  amotmt  of  imputed 
value  for  die  volunteer  serv- 
icas  furnished  by  Dr.  Smith . —      $54X» 


Example  No.  3.  Dr.  Brown  is  not 
compensated  by  Hospital  X  for  any 
services  furnished  in  the  hospital  Dr. 
Brown  voluntarily  furnished  direct 
surgical  services  to  beneficiaries  for  a 
period  of  six  months  and  the  imputed 
value  of  these  services  amounted  to 
$20,000.  The  allowable  amount  of  the 
imputed  value  for  volimteer  services 
furnished  by  Dr.  Brown  would  be  limited 
to  $15,000  ($30,000  X  Vit). 

(3)  The  amount  of  the  imputed  value 
for  volunteer  services  applicable  to 


beneficiaries  and  payable  to  a  fund  is 
determined  in  accordance  with  the 
Aggregate  Per  Diem  Method  described 
in  paragraph  (g)  of  this  section. 

(4)  Medicare  payments  to  a  fund  must 
be  used  by  the  fund  solely  for 
improvement  of  care  of  hospital  patients 
or  for  educational  or  charitable  purposes 
(which  may  include  but  are  not  limited 
to  medical  and  other  scientific  research). 
No  personal  financial  gain,  either  direct 
or  indirect  from  benefits  of  the  fund 
may  inure  to  any  of  the  hospital  staff 
physicians,  medical  sdiool  faculty,  or 
physicians  for  whom  Medicare  imputes 
costs  for  purposes  of  payment  into  die 
fund.  Expenses  met  from  contributions 
made  to  the  hospital  from  such  a  fund 
are  not  included  as  a  reimbursable  cost 
when  expended  by  the  hospital  and 
depreciation  expense  is  not  allowed 
with  respect  to  equipment  or  facilities 
donated  to  the  hospital  by  such  a  fund 
or  purchased  by  the  hospital  from 
monies  in  such  a  fimd. 

(e)  Requirements  for  reimbursement 
for  physicians'  direct  medical  and 
surgical  services  (including  supervision 
of  interns  and  residents)  in  the  care  of 
individual  patients  furnished  in  a 
teachka  hospital-' 

(1)  Physicians  on  the  hospital  staff. 
The  requirements  under  which  die  costs 
of  physicians'  direct  medical  and 
sucgical  services  (induding  supervision 
of  Sterns  and  residents)  in  the  care  of 
individucd  patients  furnished  to 
beneficiaries  are  allowed  are  the  same 
as  those  applicable  to  the  cost  of  all 
other  covered  provider  services  except 
that  the  costs  of  these  services  are 
separately  determined  as  provided  by 
this  section  and  are  not  subject  to  cost- 
finding  as  described  in  {  413.24  of  this 
chapter. 

(2)  Physicians  on  the  medical  school 
faculty.  Reimbursement  is  made  to  a 
hospital  for  the  costs  of  services  of 
physicians  on  the  medical  school 
faculty,  provided  that  if  the  medical 
school  is  not  related  to  the  hospital 
(within  the  meaning  of  S  413.17  of  this 
chapter),  the  hospital  does  not  make 
payment  to  the  medical  school  for 
services  furnished  to  all  patients  and  the 
following  requirements  are  met:  U  the 
hospital  makes  payment  to  the  medical 
school  for  services  rendered  to  all 
patients,  these  requirements  do  not 
apply  (see  paragraph  (c)(l)(ii)  of  this 
section).) 

(i)  There  is  a  written  agreement 
between  the  hospital  and  the  medical 
school  or  organization  related  thereto, 
specifying  the  types  and  extent  of 
services  to  be  furnished  by  the  medical 
school  and  specifying  that  die  hospital 
must  pay  to  the  medical  school  an 
amount  at  least  equal  to  the  reasonable 


cost  (as  defined  in  paragraph  (c)  of  this 
section)  of  providing  such  services  to 
beneficiaries. 

(ii)  The  costs  are  paid  to  the  medical 
school  by  the  hospital  no  later  than  the 
date  on  which  the  cost  report  covering 
the  period  in  which  the  services  were 
furnished  is  due. 

(iii)  Payment  for  die  services 
fundshed  under  such  an  arrangement 
would  have  been  made  to  the  hospital 
had  such  services  been  furnished 
direcdy  by  the  hospital 

(3)  Physicians  on  the  voluntary  staff 
of  the  hospital  (or  medical  school  under 
arrangement  with  the  hospital). 
Payments  are  made  on  a  "salary 
equivlant"  basis  (as  defined  in 
paragraph  (d)  of  this  section)  to  a  fund  if 
the  conditions  outlined  in  1 415.164  are 
met 

(f)  Requirements  for  reimbursement 
for  medical  school  faculty  services 
other  than  physicians '  direct  medical 
and  surgical  services  furnished  in  a 
teaching  hospital  Reimbursement  is 
made  to  a  hospital  fat  the  costs  of 
medical  sdiool  faculty  services  other 
dian  physicians'  direct  medical  and 
surgical  services  famished  in  a  teadiing 
hospital  where  the  reqafrenients 
described  in  paragraph  (e)  of  this  ' ' 
sectionaremet 

Is^  Aggregate  per  diem  methods  of 
af^rtionmeat  for  physicians' direct 
medical  and  surgical  services  (including 
supervision  of  interns  and  residents)  in 
the  care  trf  individual  patients, 
furnished  in  a  teaching  hospital— 

(1)  Aggregate  per  diem  method  of 
apportionment  for  the  costs  of 
physicians '  direct  medical  and  surgical 
services  (including  supervision  of 
interns  and  residents)  in  the  care  of 
individual  patients.  "The  cost  of 
physidans'  direct  medical  and  suigical 
services  furnished  in  a  teaching  hospital 
to  benefidaries  is  determined  on  the 
basis  of  an  average  cost  per  diem  as 
defin^  in  paragraph  (hHl)  of  diis 
section  for  physidans'  dired  medical 
and  surgical  services  to  all  patients  (see 
S  8  415.172  throu^  415.182)  for  each  of 
the  following  categories  of  physidans: 

(i)  Hiysidans  on  die  hospital  staff, 
(ii)  Physidans  on  the  medical  school 
faculty. 

(2)  Aggregate  per  diem  method  of 
apportionment  for  the  imputed  value  of 
physicians '  volunteer  direct  medical 
and  surgical  services.  The  imputed 
value  of  physicians'  dired  medical  and 
surgical  services  furnished  beneficiaries 
in  a  teaching  hospital  is  determined  on 
the  basis  of  an  average  per  diem,  as 
defined  m  paragraph  (h)(1)  of  this 
section,  for  physicians'  direct  medical 
and  surgical  services  to  all  patients 
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except  that  the  average  per  diem  U 
derived  from  the  imputed  value  of  the 
physician  volunteer  direct  medical  and 
surgical  services  furnished  to  all 
patients. 

(h)  Defiiu'Uons—{i]  Average  cost  per 
diem  for  physiciana'  direct  medical  and 
surgical  services  (including  supervision 
of  interns  and  residents)  furnished  in  a 
teaching  hospital.  Average  cost  per 
diem  for  physicians'  direct  medical  and 
surgical  services  furnished  in  a  teaching 
hospital  to  patients  in  each  category  of 
physicians'  services  as  described  in 
paragraphs  (g)(1)  (i)  and  (ii)  of  this 
section  means  the  amount  computed  by 
dividing  total  reasonable  costs  of  these 
services  in  each  category  by  the  sum 
of— 

(i)  Inpatient  days  (as  defined  in 
paragraph  (h)(2)  of  this  section);  and 

(ii)  Outpatient  visit  days  (as  defined 
in  paragraph  (h)(3)  of  this  section). 

(2)  Inpatient  days,  hipatient  days  are 
determined  by  counting  the  day  of 
admission  as  3.5  days  and  each  day 
subsequent  to  a  patient's  day  of 
admission  except  the  day  of  discharge, 
as  one  day. 

(3)  Outpatient  visit  days.  Outpatient 
visit  days  are  determined  by  counting 
only  one  visit  day  for  each  calendar  day 
that  a  patient  visits  the  outpatient 
deparbnent 

(i)  Application.  (1)  The  following 
illnstrates  how  apportionment  based  on 
the  Agpegate  Per  Diem  Method  for  cost 
of  physicians'  direct  medical  and 
Buccal  services  fumisbed  in  a  t«ArJ«<t^ 
hospital  to  patioits  is  determined. 
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(2)  The  fbtlowing  illustrates  how  the 
imputed  value  of  ^ysidans'  volunteer 
direct  medical  and  surgical  services 
furnished  in  a  teadiing  hospital 
applicable  to  beneficiaries  is 
determined. 

Example:  The  physicians  on  the 
medical  staff  <rf  'Teaching  Hospital  Y 
(kmated  a  total  of  5,000  hours  in 
furnishing  direct  medical  and  surgical 
services  to  patients  of  the  hospit^ 
during  a  cost-reporting  period  and  did 
not  receive  any  compensation  from 
either  the  hospital  or  the  medical  school 
Also,  the  imputed  value  for  any 
physicians'  volunteer  services  did  not 
exceed  die  rate  of  $30,000  per  year  per 
physician. 
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(j)  Alhcatioa  of  compeasation  paid  to 
physicians  in  a  teaching  hospital.  In 
determining  reasonable  cost  imder  this 
section,  the  compensation  paid  by  a 
teaching  boepitai.  or  a  medical  school  or 
related  organiiation  under  arrangement 
with  the  hospital,  to  physicians  in  a 
teaching  hospital  must  be  allocated  to 
the  full  range  of  services  implicit  in  the 
physicians'  compensation  arrangements. 
(However,  see  paragraph  (dj  of  this 
section  for  the  computation  of  the 
"salary  equivalent"  payments  for 
vohmteer  services  furnished  to  patients.) 
This  allocation  must  be  made  and  must 
be  capable  of  substantiation  on  the 
basis  of  the  proportion  of  each 
phsrsidan's  time  spent  in  furnishing  each 
type  of  service  to  the  hospital  or  medical 
school. 

1415.164    Paymentto  a  fund. 

(a)  General.  Payment  for  certain 
voluntary  services  by  physicians  in 
teaching  hospitals  (as  these  services  are 
described  in  {  415.160)  is  made  on  a 
salary  equivalent  basis  (as  described  in 
S  415.162(d)  subject  to  the  conditions 
and  limitations  contained  in  Parts  405 
and  413  of  this  chapter  and  this  Part  415, 
to  a  single  fund  (as  defined  in  paragraph 
(b)  of  this  section]  designated  by  the 
organized  medical  staff  of  the  hospital 
(or,  if  the  services  are  furnished  in  the 
hospital  by  the  faculty  of  a  medical 
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school,  to  a  fund  as  may  be  designated 
by  the  faculty),  if— 

(1)  The  hospital  (or  medical  school 
furnishing  the  services  under 
arrangement  with  the  hospital)  incurs  no 
actual  cost  in  furnishing  the  services; 

(2)  The  hospital  has  an  agreement 
with  HCFA  under  Part  489  of  this 
chapter  and 

(3)  The  intermediary,  or  HCFA  as 
appropriate,  has  received  written     .  ■ 
assurances  that — 

(i)  The  payment  if  used  solely  for  the 
improvement  of  care  of  hospital  patients 
or  for  educational  or  charitable 
purposes:  and 

(ii)  Neither  the  individuals  who  are 
furnished  the  services  nor  any  other 
persons  are  charged  for  the  services 
(and  if  charged,  provision  is  made  for 
the  return  of  any  monies  incorrectly 
collected). 

(b)  Definition  of  a  fund.  For  purposes 
of  paragraph  (a)  of  this  section,  a  fund  is 
an  organization  diat  meets  either  of  the 
following  requirements: 

(1)  The  organization  has  and  retains 
exemption,  as  a  governmental  entity  or 
under  section  501(cH3)  of  the  Internal 
Revenue  Code  (noiqwofit  educationaL 
charitaUe.  and  simUar  organizations), 
fatMn  Federal  taxation. 

(2)  The  organization  is  an  wganization 
of  |^]rsicians  who,  under  the  terms  of 
their  employment  by  an  entity  that 
meets  the  requirements  of  paragraph 
(b)(1)  of  this  section,  ere  required  to  turn 
over  to  that  entity  all  income  diet  the 
physician  organization  derives  btnn  the 
physicians'  services. 

(c)  Status  of  a  fond.  A  fund  approved 
for  payment  imder  paragraph  (a)  of  this 
section  has  all  the  rights  and 
responsibilities  of  a  provider  under 
Medicare,  except  that  it  does  not  enter 
into  an  agreement  widi  HCFA  under 
Part  480  of  diis  chapter. 

{415.170   CondWions  ter  payment  on  a 
reasonable  charge  basis  for  pttysidan 
■■rvicOTn  ■  wauang  ■•inng. 

(a)  General  rule.  The  manner  in  which 
the  carrier  calculates  the  reasonable 
charge  for  physician  services  furnished 
to  beneficiaries  in  a  teaching  setting 
depends  on  which  of  the  following 
conditiofu  are  met. 

(b)  Degree  of  physician  involvement 
The  physician  furnishes  sufficient 
personal  and  identifiable  physician 
services  to  the  patient  to  exercise  full, 
personal  control  over  the  management 
of  the  portion  of  the  case  for  which 
payment  is  sought  as  evidenced  by  the 
physician's  compliance  with  the 
attending  physician  requirements  in 
SS  415.172  through  415.174  or— 

(1)  In  the  case  of  psychiatry  services, 
the  physician  requirements  in  {  415.176; 


(2)  In  the  case  of  services  furnished  in 
an  emergency  room  or  in  a  family 
practice  program  in  a  hospital  outpatient 
department,  the  physician  requirements 
in  i  415.178: 

(3)  In  the  case  of  renal  dialysis 
services,  the  physician  requirements  in 
S  415.180: 

(4)  In  the  case  of  anesthesiology 
services,  the  physician  requirements  in 
f  415.182:  and 

(5)  In  the  case  of  radiology,  physician 
labcnatory  services,  and  consultative 
services,  the  physician  requirements  in 
{  415.184: 

(c)  Character  of  physician  services. 
The  physician's  services  to  beneficiaries 
are  of  die  same  character  as  the  services 
the  physician  furnishes  to  patients  not 
entiUed  to  benefits  under  Medicare. 

(d)  Pee  collection.  During  the  specified 
fee  collection  period,  at  least  25  percent 
of  the  hospital's  patients  who  were  not 
entitled  to  benefits  under  Medicare  and 
who  received  physician  services  of  the 
type  described  in  paragraphs  (b)  and  (c) 
of  this  section  paid  all  or  a  substantial 
part  of  die  charges  (other  than  nominal 
charges)  imposed  for  those  services.  For 
purposes  of  determining  whether  a 
hospital  meets  this  condition,  the 
following  ndes  apply: 

(1)  The  fee  collection  period  for  a 
hospital  may  be  any  60-day  period 
specified  by  the  carrier  that  ended  at    ■ 
least  120  days  before  the  start  of  the 
cost  reporting  period  in  which  the 
physician  services  for  which  payment  is 
claimed  imder  this  section  were 
furnished. 

(2)  All  patients  who  are  entided  to 
Medicare  Part  B.  regardless  of  whether 
they  also  have  private  insurance  or  are 
dually  entided  to  Medicaid,  are 
considered  to  be  patients  entitled  to 
benefits  under  Medicare.  For  purposes 
of  this  paragraph  (d),  all  other  patients 
are  considered  to  be  patients  not 
entided  to  Medicare. 

(3)  During  its  fee  collection  period,  at 
least  25  percent  of  the  hospital's  patients 
who  were  not  entitled  to  benefits  under 
Medicare  paid  at  least  50  percent  of  the 
amounts  billed  for  physician  services  or 
had  physician  services'  paid  for  under — 

(i)  Medicaid:  or 

(ii)  A  private  insurance  plan  that  pays 
amoimts  for  physician  services  that 
are — 

(A)  Accepted  as  payment  in  full  by 
entities  legally  entided  to  bill  for 
physician  services  in  the  hospital;  or 

(B)  At  least  50  percent  of  the  amounts 
billed  for  those  services. 

§  415.172    AtleiHflng  ptiystdan 
rsquhementa.  Entire  hoepHai  atay. 

(a)  Requirements.  Except  as  specified 
in  SS  415.176  dirough  415.184,  to  qualify 


as  a  beneficiary's  attending  physician 
for  the  beneficiary's  entire  hoqiital  stay, 
a  physician  must — 

(1)  Review  the  beneficiary's  medical 
history,  physical  examination,  and 
record  of  tests  and  therapies  in  the 
hospital; 

(2)  Personally  examine  the  benefidaiy 
within  a  reasonable  period  after 
admission; 

(3)  Personally  examine  the  beneficiary 
on  a  regular  basis  during  the  hospital 
stay; 

(4)  Make  the  admission  diagnosis  or,  if 
another  physician  admitted  the 
beneficiary  to  the  hospital,  confirm  or 
revise  the  admission  diagnosis: 

(5)  Determine  the  course  of  treatment 
to  be  followed: 

(6)  Be  recognized  by  the  beneficiary 
as  his  or  her  personal  physician; 

(7)  Assume  responsibility  for  the 
continuity  of  the  beneficiary's  care; 

(8)  When  a  surgical  procedure  or  a 
dangerous  or  complex  medical 
procedure  is  performed,  be  ready  to 
furnish  any  service  that  wotdd  be 
furnished  by  the  beneficiary's  personal 
physician  in  a  nonteaching  hospital; 

(9)  Personally  direct  interns  or 
residents  who  furnish  services  to  the 
beneficiary  and  assure  that  these 
services  are  appropriate;  and 

(10)  Be  expected  by  the  beneficiary  to 
furnish,  or  arrange  for  others  to  fiimish. 
any  care  the  beneficiary  may  require 
immediately  after  he  or  she  is 
discharged  from  the  hospital 

(b)  Documentation.  At  a  minimum,  the 
patient's  mediuil  record  must  be 
annotated  as  follows  to  document  the 
attending  physician  requirements  set 
forth  in  paragraph  (a)  of  this  section: 

(1)  The  medical  record  must  contain 
signed  or  countersigned  notes  by  the 
physician  that  shows  that  he  or  she 
personally — 

(i)  Reviewed  the  beneficiary's  medical 
history: 

(ii)  Performed  a  physical  examination: 

(iii)  Confirmed  or  revised  the 
diagnosis; 

(iv)  Visited  the  beneficiary  during  the 
more  critical  period  of  illness;  and 

(v)  Discharged  the  beneficiary. 

(2)  With  respect  to  other  services,  the 
medical  record  must  contain  a  notation 
made  by  an  intern,  resident  or  nurse 
that  indicates  that  the  physician  was 
physically  present  %vhen  the  required 
service  was  furnished. 


S  415.174  

raqiiirsiiiefits:  Discrete  pert  of  tioepltai 
slay. 

(a)  Except  as  specified  in  SS  415.176 
through  415.182,  a  physician  may  qualify 
as  a  beneficiary's  attending  physician 
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for  ■  part  of  a  hospital  stay  if  that  part 
of  ths  stay— 

(1)  Constitutes  a  distinct  tegmsnt  of 
the  benefidary't  course  of  treatment; 
and 

(2)  Is  long  enough  to  require  the 
physician  to  aMume  a  substantial 
responsibility  for  the  continuity  of  the 
beneficiary's  care. 

(b)  To  qualify  as  a  beneficiary's 
attending  physician  for  a  part  of  a 
hospital  slay  that  does  not  include  die 
date  the  beneficiary  is  admitted  to  the 
hospital,  the  physician  must  meet  all  the 
reqiiirements  in  §  415.172  except  the 
personal  examination  requirement  in 

i  415.172(a)(2). 

(c)  To  qualify  as  a  beneficiary's 
attending  physician  for  a  part  (^  a 
hospital  stay  that  does  not  include  the 
date  the  beneficiary  is  discharged  from 
the  hospital,  the  physician  must  meet 
the  requirements  in  S  415.172  except  the 
care  after  discharge  requirement  in 

I  415.172(a)(10). 

I41I.17C 
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To  qualify  as  a  beneficiary's  attending 
physician  for  psychiatry  services,  a 
physician  must  meet  the  requirements  in 
1 415.172  (sKD,  (sK2).  (aK3),  (aK4), 
(a)(5).  (aM7).  (aK9),  (bMl).  and  (b)(2). 

|418.17t 


(a)  To  qualify  as  a  benefidary's 
attending  physician  for  physician 
services  funiiahed  in  an  outpatient 
setting,  including  an  emergency 
department  or  a  family  practice  program 
in  a  hospital  outpatient  department,  the 
physician  must— 

(1)  Direct  interns  or  residents  who 
furnish  services  to  the  beneficiary  from 
such  proximity  as  to  constitute 
immeidiate  availability; 

(2)  Assure  that  these  services  are 
appropriate;  and 

(3)  Review  the  beneficiary's  medical 
history,  physical  examination,  and 
record  of  tests  and  therapies  that  are 
received  in  the  hospital  outpatient 
department. 

(b)  Documentation  must  iitclude  notes 
signed  by  the  physician  that  reflect  the 
extent  of  his  piarticipation  in  services 
furnished. 
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To  qualify  as  a  beneficiary's  attending 
physician  for  renal  dialysis  services, 
physicians  who  are  not  reimbursed 
under  the  physician  monthly  capitation 
payment  method  (as  described  in 
i  406.542(c)  of  this  chapter)  must  meet 
all  the  reqiiirements  of  1 415.172  or 
1 415.174.  as  applicable. 


(a)  Geaeralnilt.  The  anesthesiology 
services  must  be  performed  by  a 
physician  who  furnishes  services  that 
meet  the  conditions  for  charge  payment 
set  forth  in  1 415.1ia  An  attending 
physician  relationship  may  be 
recc^nised  if  an  anesthesiologist — 

(1)  Directs  no  more  than  two  interns 
or  residents  concurrently:  or 

(2)  Directs  an  intern  or  resident  and 
concurrently  directs  no  more  than  one 
certified  registered  nurse  anesthetist  or 
other  qualified  individual. 

(b)  Documentation.  Documentation 
must  indicate  the  physician's  presence 
or  participation  in  the  administration  of 
the  anesthesia  and  a  pre-operative  and 
a  post-operative  visit  by  the  physidan. 
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for  redtotooy. 


(a)  Radiology  aad  phyaician 
laboratory  Bervicea.  The  radiology  or 
physidan  laboratory  services  must  be 
performed  by  a  physidan  and  meet  the 
conditions  for  chai^  payment  set  forth 
and  described  in  §  415.100(b). 
Documentation  must  indicate  that  the 
physidan  performed  the  services. 

(b)  Consultative  services.  (1)  For 
purposes  of  this  paragraph, 
"consultative  services"  means  services 
(other  than  consultative  pathology 
services)  a  physidan  furnishes  to  a 
benefidary  at  the  request  of  the 
benefidary's  attending  physidan, 
induding  history  taking,  examination  of 
the  benefidary  and  the  benefidary's 
medical  record,  and  furnishing  the 
attending  physidan,  for  indusion  in  the 
benefidary's  medical  record,  a  written 
opinion  concerning  diagnosis  or 
treatment. 

(2)  Consultative  services  must — 

(i)  Be  ordered  by  the  benefidary's 
attending  physidan; 

(ii)  Be  personally  performed  by  the 
consulting  physidan,  or  by  interns  or 
residents  under  the  personal  direction  of 
the  consulting  physidan;  and 

(iii)  Be  documented  by  induding  the 
name  of  the  referring  physidan  in  the 
medical  records. 

1 41S.1M    Peyntent  on  a  reeaoneMe 
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(a)  Teaching  hospitals.  If  a  teaching 
hospital  does  not  elect  to  receive 
payment  on  a  reasonable  cost  basis  for 
physidan  services  furnished  to 
benefidaries,  the  following  rules, 
subject  to  the  limits  in  S  405.502(0(4)  of 
this  chapter  and  i  415.125(c)(2).  apply. 

(1)  If  the  physidan  services  meet  the 
conditions  for  charge  payment  set  forth 


in  1 415.170  (b)  and  (c)  but  die  hospital 
does  not  meet  the  condition  in 
1 415.170(d),  payment  is  made  as 
follows: 

(i)  A  physidan  who  is  compensated 
by  a  hospital,  medical  school,  other 
affiliated  entity,  or  professional  practice 
plan  for  physidan  services  famished  to 
patients  is  paid  under  the  compensation- 
related  charge  rules  set  forth  in  Subparts 
B  and  C  of  this  part. 

(ii)  A  physician  who  is  not 
compenseted  as  described  in  paragraph 
(a)(l)(i)  of  this  section  is  paid  under  the 
general  reasonable  diarge  rules  set  forth 
in  8S  406Jt01  dmnigh  405.506  of  diis 
chapter  and  Subpart  C  of  this  part 

(2)  If  all  die  conditions  set  forth 
1 415.170  are  met  payment  is  made  as 
follows: 

(i)  If  the  physician  is  not  a  teaching 
physidan,  as  described  in  1 415.152, 
payment  is  made  »a  described  in  (aKl) 
of  this  section. 

(ii)  If  the  physician  is  a  teaching 
physidaa  as  described  in  1 415J52. 
payment  is  made  under — 

(A)  The  compensation-related  charge 
rules  set  foritx  in  Subparts  B  and  C  of 
this  part  if  the  phjrsidan  so  elects;  or 

(B)  The  special  customary  charge 
rules  set  forth  in  §§  415.192  and  415.104. 

(b)  Other  providers  using  interns  and 
residents.  Fbysidan  services  that  meet 
the  conditions  for  charge  pasrment  in 
1 415.170  (b)  and  (c)  and  are  furnished  in 
providers  that  are  not  teaching  hospitals 
as  defined  in  i  415.152  but  that  use 
interns  and  residents  to  furnish  care  to 
their  patients  are  paid  under  the 
following  rules: 

(1)  A  physidan  famishing  services 
who  is  compensated  for  them  by  the 
provider  or  another  organization  is  paid 
under  the  compensation-related  charge 
rules  in  Subparts  B  and  C  of  this  part. 

(2)  A  physidan  furnishing  services 
who  is  not  compensated  for  them  by  the 
provider  or  another  organization  is  paid 
under  the  general  reasonable  charge 
rules  in  fit  405.501  through  40&508  and 
Subpart  C  of  this  part. 

I41S.192    Determination  of  the  customary 
ofiarQe  for  tlie  services  of  teaching 


(a)  Basis  of  determination.  Except  as 
specified  in  fi  415.194,  if  a  teaching 
hospital,  its  pfaysidans,  or  another 
appropriate  billing  entity  (see  {  415.152) 
has  established  one  or  more  schedules 
of  charges  that  are  collected  for  medical 
and  surgical  services,  the  customary 
charges  for  the  physidan  services  that  a 
teaching  physidan  furnishes  in  that 
hospital  or  affiliated  entities  are  based 
OD  the  greatest  of — 
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(1)  The  charges  (other  than  neratnal 
cluu^ges)  that  are  most  frequently 
collected  in  full  or  substantial  part  for 
services  to  patients  who  are  not  entitled 
to  benefits  under  Medicare  and  who 
were  furnished  services  iA  the  type 
described  in  1 415.170  (a)  and  (b); 

(2)  The  mean  of  the  charges  (other 
than  nominal  charges)  that  are  coll«:ted 
in  full  or  substantial  part  for  services  to 
patients  who  are  not  entitled  to  benefits 
under  Medicare  and  who  were  furnished 
services  of  the  type  described  in 

fi  415.170  (a)  and  (b);  or 

(3)  Bghty-five  percent  of  the 
prevailing  charges  paid  for  similar 
services  in  the  same  locality. 

(b)  Evidence  requirement  Unless  the 
billing  entity  provides  evidence 
setisfectory  to  its  carrier  supporting  a 
higher  customary  charge  under  the  rules 
in  paragraph  (a)(1)  or  (a)(2)  of  this 
section,  the  customary  charge  is  based 
on  paragraph  (a)(3)  of  this  section. 

9  4t8b1M    Delsnnlnetlon  of  llie  cuetomery 
ciMrge  If  al  tsediing  pfiyelclene  agree  to 


(a)  General  rule.  If  ail  the  teaching 
physidans  in  a  teaching  hospital  agree 
to  accept  assignment  as  described  in 

fi  405.1675  of  this  chapter  or  under  the 
procedure  described  in  fi  406.1684  of  this 
chapter  for  all  covered  physician 
services  they  furnish  in  the  hospital,  die 
customary  diarge  is  set  at  90  percent  of 
the  |»evailing  charge  paid  for  similar 
services  in  die  same  locality. 

(b)  Execution  of  the  agreement  The 
agreement  to  accept  assignment  most  be 
executed  by — 

"  (1)  Tlie  teaching  physidan  for  those 
physician  services  for  which  die 
teaching  physician  bills  in  his  or  her 
OMQ  name;  and 

(2)  The  hospital,  medical  ^oup,  or 
other  entity  authorized  by  the  physidan 
to  accept  assignment  on  his  or  her 
behalf  for  those  physidan  services  for 
which  the  entity  biUs  in  its  name. 

(c)  Notification  of  the  carrier  by  the 
hospital.  To  establish  that  the 
requirements  for  payment  in  accordance 
with  paragraph  (a)  of  this  section  are 
met,  the  hospital  must  file  a  statement 
with  the  carrier  having  jurisdiction  of 
the  claims  for  the  services  of  the 
teaching  physidans  that — 

(1)  Certifies  that  all  agreements 
stipulated  by  paragraph  (a)  of  this 
section  are  on  file  in  the  hospital  and 
are  available  for  inspection  by  HCFA  or 
the  carrier  and 

(2)  Agrees  to  notify  the  carrier 
immediately  if— 

(i)  Any  teaching  physidan  that  has 
executed  an  agreement  to  accept 
assignment  and  has  staff  privileges  in 
the  hospital  has  submitted  to  the 


hospital  e  written  request  for 
termination  of  the  agreement;  or 
(ii)  Any  teaching  ^yaidan  has 
furnished  covered  (iriiysidan  services  in 
the  hospital  that  are  not  covered  by  an 
agreement  to  acc^  assignments;  for 
example,  a  new  phyucian  or  medical 
group  be0a»  to  fivnish  services  in  the 
hospital  and  fails  to  execute  such  an 
agreement. 

(d)  Notification  by  the  earner  and 
effective  date  of  the  agreement  As  soon 
as  practicable  after  receiving  the 
hospital's  statement  described  in 
paragrai^  (c)  of  this  section,  the  carrier 
notifies  the  hospital  that  the  agreement 
is  effective  on  the  20th  day  after  the 
date  of  the  carrier's  notice  to  the 
hospital 

(e)  Voluntary  termination  of  the 
agreement — (1)  Basis  for  termination. 
"Hie  agreement  to  accept  assignment 
under  paragraph  (a)  of  this  section 
terminates  if  the  hospital  notifies  the 
carrier  in  writing  that — 

(i)  A  teaching  physidan  that  has  staff 
privileges  in  the  hospital  has  requested 
termination  of  the  physician's  or  entity's 
agreement 

(ii]  A  teadilag  physidan  has  fiimisbed 
covered  physidan  services  that  are  not 
covered  by  an  agreement  to  accept 
assignment;  or 

(iii)  The  hospital  wishes  to  terminate 
its  agreement  with  respect  to  those 
physidans  for  vidiidi  the  hospital  bills  in 
its  name. 

(2)  Notification  by  the  carrier  and 
effective  date  of  termination.  As  soon  as 
practicable  after  receiving  the  hospital's 
notice  described  in  paragraph  (e)(1)  of 
this  section,  the  carrier  notifies  the 
hospital  that  its  agreement  is  terminated 
effective  on  the  20th  day  after  the  date 
of  the  carrier's  notice  to  the  hospital 

(3)  Limitation  on  reentrance  into  an 
agreement  Teaching  physicians  and 
entities  may  not  enter  into  an  agreement 
to  accept  assignment  under  paragraph 
(a)  of  this  section  for  the  services  of 
teaching  physidans  in  a  hospital  until  at 
least  12  months  have  elapsed  since  a 
previous  agreement  concerning  teaching 
physidans  services  in  that  hospital  was 
terminated. 

(f)  Effect  of  violation  of  the  agreement 
to  accept  assignment — (1)  Relationship 
between  agreement  and  assignment 
privilege.  A  physidan  or  entity  that  has 
entered  into  an  agreement  to  accept 
assignment  under  this  section  is  deemed 
to  have  accepted  assignment  with 
respect  to  all  services  furnished  under 
the  agreement  for  purposes  of — 

(i)  Determining  the  liability  of  the 
benefidary  or  otiier  person  for  payment 
for  the  services  under  the  terms  of  the 
assignment  as  set  forth  in  fi  405.1675  and 
fi  405.1664  of  this  chapter,  and 


(ii)  Revoking  the  physician's  or 
entity's  ri^t  to  receive  assi^ied 
payment  in  accordance  with  fi  405.1681 
of  thii  chapter,  because  the  physidan  or 
entity  has  violated  the  undertaidngs 
required  for  assigned  payment  under 
fi  fi  405.1675  and  405.1684  of  diis  chapter. 

(2)  Terminatitm  of  the  agreement  for 
cause.  As  soon  as  practicable  after 
learning  that  a  physician's  or  entity's 
ri^t  to  accept  assignment  has  been 
revoked  under  fi  405.1681  of  this  chapter 
and  the  physidan  or  entity  still  has  staff 
privileges  in  the  hospital,  the  carrier 
notifies  the  hospital  that  the  agreement 
under  paragraph  (a)  of  this  section  will 
temiinate — 

(i)  On  the  date  of  that  revocation  for 
purposes  of  payment  to  a  teaching 
physician  or  entity  whose  ri^t  to  accept 
assignments  has  been  revoked;  and 

(ii)  On  the  20th  day  after  the  date  of 
the  notice  fitim  the  carrier  to  the 
hospital  for  purposes  of  payment  under 
paragraph  (a)  of  this  section  to  any  other 
-teacUng  physidan  or  entity  furnishing 
services  in  that  hospital 

(3)  Limitation  on  reentrance  into  an 
agreement  If  an  agreement  to  accept 
assignment  for  tf.arhing  i^ysidans' 
services  furnished  in  a  teaching  hospital 
are  terminated  for  cause,  a  new 
agreement  may  not  be  entered  into  until 
at  least  12  months  after  the  terminatioa 
of  the  agreements  has  passed  and  HCFA 
is  satisfied  that  violations  will  not  recur. 

§  415.196    CmiuNlons  of  peyiHSiN  foe 
■■■istantBal  aumarv  ki  laecliina 


(a)  Basis,  purpose,  and  scope.  This 
section  describes  the  conditions  under 
which  Medicare  pays  on  a  reasonable 
charge  basis  for  the  services  of  an 
assistant  at  surgery  in  a  teaching 
hospital.  This  section  is  based  on 
section  1842(b)(7)(D)  of  die  Act  and 
applies  only  to  hospitals  with  an 
approved  teaching  program.  Except  as 
specified  in  paragraph  (c)  of  this  section. 
reasonable  charge  reimbursement  is  not 
available  for  assistants  at  surgery  in 
hospitals  with — 

(1)  A  training  program  relating  to  the 
medical  specialty  required  for  the 
surgical  procedure;  and 

(2)  A  qualified  individual  on  the  staff 
of  the  hospital  available  to  serve  as  an 
assistant  at  surgery. 

(b)  Definitions.  For  purposes  of  this 
secUon,  the  following  definitions  apply: 
"Assistant  at  surgery"  means  a 
physician  who  actively  assists  the 
physician  in  charge  of  a  case  in 
performing  a  surgical  procedure. 

"Qualified  individual  on  the  staff  of 
the  hospital"  means  a  resident  in  a 
training  program  relating  to  the  specialty 
required  for  the  surgery.  ^ 


/  Vol  S4.  Na  24  /  Tuetday.  February  7.  1890  /  Propoted  Rulet 


Teaching  hocpital"  meana  a  hoapital 
with  a  graduate  education  program 
approved  aa  specified  in  1 4151200(a). 

'Team  physicians"  means  a  group  of 
physicians,  each  performing  a  cuscrete, 
unique  function  integral  to  the 
performance  of  a  complex  medical 
procedure  that  requires  the  special  skills 
of  mora  than  one  physician. 

(c)  Conditions  por  payment  for 
assistants  at  surgery.  Beginning  October 
1, 1962.  payment  on  the  basis  of 
reasonable  charges  may  be  made  for  the 
services  of  an  assistant  at  surgery  in  a 
teaching  hospital  only  if  the  services — 

(1)  Are  required  due  to  exceptional 
medical  circumstances: 

(2)  Are  performed  by  team  physicians 
needed  to  perform  complex  oiedical 
procedures; 

(3]  Constitute  conciurent  medical  care 
relating  to  a  medical  condition  which 
requires  the  presence  of  and  active  care 
by  a  physician  of  another  specialty 
during  surgery;  or 

(4)  Are  medically  required  and  are 
furnished  by  a  physician  who  is 
primarily  engaged  in  the  field  of  surgery 
and  the  preliminary  surgeon  does  not 
utilize  interns  and  residents  in  the 
surgical  procedures  he  or  she  performs 
(including  preoperative  and 
postoperative  care). 

Of 


m 


I41SJ00   hMsma'and 
In 


(a)  Medicare  recognizes  hospital 
teaching  programs  that  are  approved  in 
their  respective  fields  by  the 
Accreditation  Council  for  Graduate 
Medical  Education,  by  the  Committee  on 
Hospitals  of  the  Bureau  of  Professional 
Education  of  the  American  Osteopathic 
Association,  by  the  Council  on  Dental 
Education  of  the  American  Dental 
Association,  or,  for  provider  cost 
reporting  periods  begiiming  after 
December  31, 1972.  by  the  Council  on 
Podiatry  Education  of  the  American 
Podiatry  Association. 

(b)  Services  of  interns  and  residents  in 
these  approved  programs  are  explicitly 
excluded  from  the  definition  of 
"physicians'  services"  and  are  covered 
as  hospital  services.  This  exclusion 
applies  whether  or  not  the  intern  or 


resident  may  be  authorized  to  practice 
as  a  phyaidan  under  the  laws  of  the 
State  in  which  he  or  she  performs 
services.  In  accordance  with  the  basis 
for  payment  under  Medicare  for  services 
provided  by  participating  hospitals,  the 
cost  of  the  sovices  or  interns  and 
residents  is  reimbursable  to  the  hospital 
specifically  as  a  component  of  allowable 
costs  defined  by  the  principles  of 
reimbursement  for  provider  costs  set 
forth  in  Part  413  of  this  chapter.  Under 
the  principles  discussed  in  Part  413  of 
this  chapter,  an  appropriate  share  of  the 
provider's  total  allowable  costs  is 
reimbursable  under  the  Medicare 
program.  (For  purposes  of  including 
services  of  interns  and  residents  as  an 
element  of  allowable  cost  in  accordance 
with  these  prindplea.  recording  and 
reporting  by  the  hospital  of  the  specific 
services  fiiniished  to  individual 
beneficiaries  is  not  necessary.) 

(c)  Conversely,  services  of  interns  and 
residents  are  not  reimbursable  under 
Medicare  on  the  basis  that  applieti  to 
physicians'  services,  that  is,  reasonable 
charges  (see  SS  405.501-405.508  of  this 
chapter).  This  distinction  with  respect  to 
the  basis  for  Medicare  reimbursement 
applies  to  services  of  interns  and 
residents  whether  covered  under 
Medicare  Part  A  or  Part  E  Outpatient 
services  that  are  provided  by  a  hospital, 
including  intern  and  resident  services, 
are  reimbursed  to  the  hospital  under  the 
supplementary  medical  insurance 
program  to  the  extent  of  80  percent  of 
the  cost  of  the  services  furnished  to 
beneficiaries  after  recognition  of  the 
deductible  amount  (see  \  405.240(c)  of 
this  chapter).  The  beneficiary  incurs  the 
expense  of  the  deductible  and 
coinsurance  amounts  as  determined  on 
the  basis  of  the  hospital's  charges  to  the 
beneficiary.  Hospital  charges  may 
include  a  charge  for  the  services  of 
interns  and  residents  as  a  specific  item, 
or  these  services  may  be  included  in  the 

general  charges  to  the  beneficiary  made 
y  the  hospital  for  the  covered  services 
it  provides. 

f  418.202    kitanta*  and  raeidanta'  aarvlcaa 
not  In  appfwao  taacMnQ  pioQvania. 

(a)  The  services  of  a  hospital  resident 
or  intern  who  is  not  under  an  approved 
teaching  program  described  in 


1 415.200(a)  are  reimbursable  to  the 
hospital  on  a  cost  basis  under  Medicare 
Part  E  For  purposes  of  this  section, 
these  services  are  deemed  to  include 
services  of  a  physician  employed  by  the 
hospital  who  is  authorized  to  practice 
only  in  a  hospital  setting.  Even  if  the 
services  are  furnished  to  inpatients,  the 
cost  of  the  services  is  not  an  allowable 
cost  under  Medicare  Part  A  but  is 
allowable  under  Medicare  Part  E 

(b)  In  his  connection  reimbursement  . 
under  Medicare  for  services  discussed 
in  paragraph  (a)  of  this  section  is  made 
to  the  hospital  in  an  amount  of  80 
percent  of  the  cost  of  services  furnished 
to  the  beneficiaries  after  recognition  of 
the  deductible.  The  beneficiary  incurs 
the  expense  of  the  deductible  and 
coinsiuance  amounts  as  determined  on 
the  basis  of  the  hospital's  charges  to  the 
beneficiary  for  its  services  that  are 
covered  under  Medicare  Part  E 

f4l5b204   huaiiia'  and  raaManta*  aarvtoaa 

(a)  Under  Medicare  Part  A,  die 
allowable  costs  on  which 
reimbursement  to  a  participating 
extended  care  facility  for  covered 
services  is  based  may  include  the  cost  of 
services  of  an  intern  or  resident  who  is 
under  an  approved  teaching  program  in 
a  hospital  with  which  the  fadlity  has  a 
transfer  agreement  (see  S  405.1133  of 
this  chapter)  which  provides,  in  part,  for 
the  transfer  of  patients  and  the 
interchange  of  medical  records. 
Likewise,  a  participating  home  health 
agency  may  be  reimbursed  under  the 
Medicare  Part  A  for  the  cost  of  the 
services  of  an  intern  or  resident  who  is 
under  an  approved  teaching  program  of 
a  hospital  with  which  the  home  health 
agency  is  affiliated  or  under  common 
control  where  these  services  are 
furnished  as  part  of  the  posthospital 
home  health  visits  for  a  beneficiary. 

(b)  Medical  services  of  a  resident  or 
intern  of  a  hospital  that  are  furnished  by 
a  provider  of  services  are  reimbursed 
under  Medicare  Part  B  on  an  80  percent 
of  allowable  cost  basis  if  reimbursement 
is  not  provided  under  Medicare  Part  A. 


S415.206    BaaiaofralmlNirsanientto 
providers  for  aervteea  ol  tntemaand 
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a  program  approwwl  by  Iha  AccradHaSon  CouncI  for  Graduate  Medical  Education,  by  ttw  C^^ 
Amarican  Osteopathic  Aaaociation,  or  by  the  CourMJ  on  Dental  Education  ol  the  Americw  Dental  Asaocalion;  or  «Nlh  raepeci  to 
inning  aNar  Dec  31. 1972,  by  the  Cound  on  PodMky  Education  of  the  Aniertean  Podiatry  Associaaon.  "Other"  interns  «id  resvlents 
-^  raaidenl>«i.Mning.  a  physician  ampioywl  by  the  hoapital  who  is  authorized  to  pracaca  only  in  the  hoepU  aetana 
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insurance  program  and  "part  B' 
'  on  a  eoal  basis  in 


wtam  to  the  aupptamantaiy  medfcal  ineurance  program, 
odaaoe  ««i  tw  principlea  in  Part  413  of  this  chapter. 


(Catalog  of  Federal  Domestic  Asaistance 
Program  No.  13.773,  Medicare-Hospital 
Insurance  Program:  No.  13.774.  Medicaro- 
Supplementaiy  Medical  Insurance  Program) 

Dated:  )une  3a  198& 
WIiliniL.Baper. 

Administrator,  Health  Can  Fmaxxing 
Administration. 

Approved  October  3, 1988. 
OtislLBowea. 
Secretary. 
[FR  Doc  8B-231S  RIed  2-fr-88;  8:45  am] 
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MANAQEMENT  AGENCY 
44CFRPirt67 

[DockM  Na  FEIIA-6M8] 

PropoMd  Flood  EtovaUon 
naifgiin^Monf^  Art»ww  b4iL 


r:  Federal  Emergency 
Management  Agency. 

action:  Propoaad  Rule. 


Ti  Technical  information  or 
comments  are  solicited  on  the  proposed 
modified  base  (lOD-year)  flood 
elevations  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  commimity  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Prograii» 


OATCS:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

:  See  table  below. 


RM  RNITMER  MFOflMATION  CONTACT: 
Mr.  )ohn  L.  Matticks,  Chief,  Risk  Stiidies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Managem«it  Agency,  Washington.  DC 
20472  (202)  646-2767. 


r AMY  INTOWIiaTIOII. 

The  Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modified  base  (100- 
jrear)  flood  elevations  for  selected 
hxaitions  in  the  nation,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  83-234). 
87  StaL  98a  whidi  added  section  1363  to 
the  National  Flood  Insurance  Act  oi 
1966  (Title  Xm  of  the  Housing  and 
Urban  Developinent  Act  of  1968  (Pub.  L 
90-448)),  42  U.EC  4001-4128,  and  44 
CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  i  60l3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  tbe  commimity  must 
change  any  existing  ordinances  that  are 
more  stringent  In  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  modified  elevations  will 
also  be  used  to  calculate  the  appropriate 


flood  insurance  premiiun  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b).  the 
Administrator,  to  whom  authority  has 
been  delegated  by  the  Director,  Federal 
Emergency  Management  Agency,  hereby 
certifies  that  the  proposed  modified 
flood  elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  flood 
elevation  determination  imder  section 
1363  forms  the  basis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  commimity  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  btiild  in  the  floodplain  and  do 
not  prtMcribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement)  of  itself  it  has  no  economic 
hnpact 

List  of  Sid>)ects  in  44  CFK  Part  87 

Flood  insurance.  Floodplains. 

PART  67— (AMENOEO] 

The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  acq.. 
Reotganization  Plan  No.  3  of  1S78,  E.0. 12127. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


Proposed  MoomEo  Base  Flood  Ei  fvations 

sms 

Oly/Town/Oounly 

Source  at  Soodbig 

tocaSon 

fOepo  m  feat  above 

ground  'BevaMon  m  leet 

(NGVD) 

EidMng 

ModWed 

^*tv% 

Toast  Of  Cava  Crealt. 
Maricopa  County. 

Andnra  HMa  Wash 

Approwmtety  0.6  mie  t^akaam  e(  oowiuewee 
wHh  Cave  Creek. 

Approstmataly  0.15  mie  doi«>nelraam  at  Grape- 
vine Ro«l 

Appradmately  0.06  mie  downatrewn  o(  Onp»- 
vineRowl 

•2,068 
•2,072 
•2M3 

•2.06B 

•2/)74 
•2M3 
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Proposed  Mooted  Base  Flood  Elevations— Continued 


CMy/Town/CourNy 


Sotfo#  of  floodkiQ 


Location 


fOapttiinfMtatoM 

ground  'Elevation  in  tea 

(NGVI^ 


ExialJny 


tor  ravtaw  at  Town  Hal.  37622  Norft  Cava  Craak  RoMt  Cava  Oraak,  Arizona. 
Sand  conimanii  to  Tha  Honorabia  Jacqualna  Oavia,  Mayor.  Tom  o(  Cava  Craak.  37622  Nortt  Cava  Craak  Road,  Cava  Craak,  Ari^ 


Arizona- 


Qty  of  Qtondaia. 
Maricopa  County, 


Sand  convnania 


for  faMaMr  al  toa  CNy 
to  Tba  Honorabto  Qaorga 


At  ItM  confluanoa  wtlh  Agua  Fria  Rivar. 

A|)proadmataly  925  toat  tJuwiMliaain  of  Qiafv- 
datoAvanua. 

AppfQOOnMMy  429  IM1  OOwniVMm  Of  NulDr 

AppraBaRMiMy  oou  imv  aowntvMm  ov  wwvv 

AWHM. 

AppfQMinMltly    1,000    fMt    d^^^wwlrasni    of 

Mouwtoinvixy  Rosd. 
M|j|NU)amaiaiy  aw  laai  oownavaani  oi  raona 

Awanua. 
ApprotdmaMy  1.100  faal  downakaam  of  Grand 

Avanua. 
Appraodmatoly  0.5  mla  upatraam  of  Atohiaon 

Topaica  aid  S«Na  Fa  R^iroad  Bridga. 
Approsdmalify  1.530  laat  downatraani  of  Tlwr^ 

oariMra  noso> 
AppKuiiMfMy  1350  toat  upakaam  of  Thundar- 

bifd  Road. 

At  oonWuanoa  of  Stawk  Craafc- 

ApfJHMlinalaiy  3.700  laal  upatraani  of  oonMi^ 

AppRBdraaMy  1i>  mla  upalraam  of  conftoanoa 

of  Skunk  Craak. 
AooRadmatalv  800  faat  cluwmliaMii  of  Bal 

Road. 
Avanua.  QtarKMa.  Arizona 
Rannar.  Mayor.  Oly  of  Gtondito.  5060  Wtoat  Gtondato  Avanua.  Gtondita.  Arizona  86301. 


•1.031 
•1.056 

•1.032 
•1.064 

•1.060 

•1,077 

•1.002 

•1.091 

•1.100 

•1.060 

•1.106 

•1.106 

•1.130 

•1.123 

•1.144 

•1.143 

•1.150 

•1.148 

•1.166 

•1.157 

•1.163 
•1.170 

•1.1T0 
•1.162 

•1.176 

•1.191 

•1.195 

•1.19S 

*.|-n-.— 

Maricopa  County 

lte.Hi.fr 

At  fw  oonRuanca  wWi  Agua  Fria  RIvar 

•1.031 

•1.092 

IMnoorpoiatod  Aiaaa. 

Apprealwtoiy  026  laat  doiMMaam  of  Gton> 
dria  Avanua. 

•1.066 

•1/)64 

Appradmatoly  425  faat  do>i>natraawi  of  North- 

•1.060 

•1.077 

- 

am  Avanua. 

• 

AppraMbnalaly  500  faat  downatraam  of  OIkw 

•1,002 

•1,091 

Avanua. 

Approadmatoly    1.000    faat    downatraam    of 

•1.100 

•1.068 

MourMiinvlaiv  Road. 

Appfoxknala^  600  faat  downttraam  of  Paorto 

•1.109 

•1.106 

Avanua. 

Approdmatoly  1,100  faat  downatream  of  Grand 

•1.130 

•1.123 

Avanua. 

Approdmataty  0.5  mla  upalraam  of  Atohinn 

•1.144 

•1.143 

Topaka  and  Santo  Fa  Ralroad  Bridga. 

Approiimalaly  1330  faat  doomatraam  of  Thun- 

•1.150 

•1,148 

dartMRoad. 

AppfOMknalaly  1.860  faat  upalraam  of  TTwndar- 
bkd  Road. 

•1,165 

•1.157 

At  oonOuanca  of  Skunk  Craak. 

•1.163 

•1.170 

- 

ApprotdmaMy  3.700  faat  upatrawn  of  conflu- 

•1.170 

•1.182 

anoa  of  Skunk  Craak. 

Approxlmataly  1.0  mla  upatraam  of  confluanoa 

•1.176 

•1,191 

of  Skunk  Craak. 

Approodmatoly  600  faat  downstraam  of  Bal 

•1,195 

•1.196 

Road. 

Appradmataty  2.3  mlaa  dowmatraam  of  Cara- 

nono 

•1,480 

IraaHigfMay. 

Approsdnitloly  260  toot  upttreom  ol  Corofroo 

Nono 

•1,550 

rHynwoy. 

Approdmataiy  1.0  mito  upatraam  of  Carefree 
Highway. 

None 

•1.590 
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Proposed  Modified  Base  Flood  Elevations— Continued 


Slato 


Ctty/Town/County 


Source  of  floodwig 


nPW  rWvf  Cam  dflW — 

New  River  MUdto  Spit-„.» 

piotv  rw^Bv  wfeei  opw  .—»««■»■»««» 


Sweat  Canyon  Waah. 


Buchanan  Waah- 


Location 


Appfoximalely  3.0  mles  upstream  of  Carefree 

rHQnwey. 
Approidmatety  5.0  mies  upstream  oi  Cwefree 


Appioidmalely  3.0  miles  downslraem  of  hiler- 

stato  Highway  17. 
Approximately  1.0  mie  downstream  of  Inter- 
17. 


17. 

hwmedtolely  downrtream  of  Frontage  Itoad 

Approximately  600  feel  i^wlream  of  New  Rivar 

Road. 
Approximalely   2.0  miee  upstream  of  New 

River  Road. 
Approximately  4  rntes  upstream  of  New  fVver 

Road. 
Approximately  5.0  mIee  upstream  of  Naw 

Rivar  Road. 
ApproKfenataly  5.6  mlaa  upatraam  of  fHaw 

River  Road. 
At  confluence  vdlh  New  RMer  main  channal~_ 
Approodmateiy  300  feet  downskeam  of  Cara- 


Approidmalaly  3,900  feel  upstreem  of  Carairee 


At  oonfluanoe  with  New  River  main  channel— 
Appnxdmately  1.54  rntes  upstream  of  conflu- 


At  ipll  wNh  NsMf  Rkmr  i 

At  confluence  with  ftveat  Canyon  Wash. 


Appraodmateiy  2.0  mlaa  upatraam  of  oonflu- 
enca  «Mt  Sweat  Canyon  Wash. 

Approwraately  3.0  miae  upsteam  of  conflu- 
ence vMi  &eeat  Canyon  Waaft 

At  split  from  Naw  RkMr  main  rhatwtmi 

AppioHimaloly  0.4  rnte  upalnaam  of  confluence 
with  Now  River. 

Approximately  2.0  miles  upstream  of  oorA»- 
ence  with  Now  River. 

Appradmately  3.0  mies  upiliuaiii  of  oor/ky 


a  avaUbto  for  review  at  the  Maricopa  County  Flood  Cankol  Oisaict,  3335 
Send  comments  toThe  HonorabtoTom  rreeslone.  Chainnan,  Maricopa  County  Board 


Approximalely  4.1  miea  upstream  of  oxtky 
ence  with  New  Rhrer. 

Approdmatoly  0.7  mite  upstream  of  oonfluertca 
with  Skunk  Creek. 

Approximately  1.0  mite  upatraam  of  confluorce 
with  Skunk  Creek. 

Approxintately  2.0  mles  upstream  of  conflu- 
ence vdth  Skunk  Creek. 

Approximately  2.2  mIes  upstreem  of  conflu- 
ence «wlh  Skunk  Creek. 

Ourango  Street.  Phoenix.  Arizona, 
of  Supervisors,  111  South  TNrd  Avenue,  Plxwrdx, 


#Depth  in  leet  liiove 

ground.  *Elevatnn  in  leet 

(NOVO) 


Exttkng 


Arizona  85003. 


Artrona 


CMy  of  Peoria, 
County. 


At  toe  confluence  «Hth  Agua  Fria  RIvar 

Approwmataly  925  feet  downstieaw  of  Glan- 

dato  Avenue. 
Approwmataly  425  feel  downstream  of  North- 
ern Avenue. 
Approximately  500  feet  dovmstream  of  Olive 

Avenue. 
Approximately    1.000    feet    downstream    of 

Mountairwiew  Road. 
Approximately  600  feet  downsiieani  of  Peoria 

Avenue. 
Approximately  1,100  feet  downstream  of  Grand 

Avenue. 
Approximately  0.5  rnte  upstream  of  Atchison 

Topeka  and  Santo  Fa  Raikoad  Bridge. 


•1,668 

•1.751 

•1336 

'1326 

M380 

•2.000 
•2J030 

•5.130 

•2.240 

•2300 

•2342 

•1388 
*13S2 

•1384 

•1374 
•1.640 

•1.682 
•1386 
•1j884 

•1.732 

•1308 
•1376 

•1332 

•1380 

•1,714 

•1.460 

•1,464 

•1.491 

*1,488 


•1331 
•1365 

•1332 
•1364 

•1380 

•1377 

•1.082 

•1301 

•1,100 

•1,099 

•1,109 

•1,106 

•1.130 

•1.123 

•1.144 

•1.143 

BEST  COPY  AVAILABLE 
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Proposed  MoomEO  Base  Fuxx>  Elevations— Continued 


CNy /Town/County 


Soufo#  of  floodkiQ 


Location 


fOMthin 
ground.  *Eta 

(N6VD) 


■bov* 
in  fee 


ExWirv 


Approxlnwtely  1,590  feet  downstraem  of  Thuiv 

dert)ird  Road. 
Approximately  1,850  feet  upstreain  of  Thunder- 

bird  Road. 

At  confluence  of  Slunk  Creek 

Approadmately  3,700  feat  upstream  of  oonflu- 

arwa  of  Skunk  Ciaak. 
Approodmalely  1.0  mile  upetream  of  confluerwe 

of  Skunk  Creek. 
Approximately  800  feat  downstream  of  Bel 

Road. 
Approximalaly  2.3  ailas  downstream  of  Cara- 


ApproMJmalsly  260  feet  upetream  of  CaraArea 
ApproMlmaMy  1,900  feet  upsfeaam  of  Carsfraa 


Naw  rUvar  East  Sptt- 


At  oonfluenoa  wltft  New  River  main  cfMiinal.MM.. 
ApproodmaMy  300  faat  downsliawn  of  Cw^ 


Approaimalsly  3.900  feat  upetream  of  Carelraa 


for  fpasw  al  Via  (JHy  EnQinasring 
to  The  lloaonMs  Ronafd  Trawsw. 


8320  W.  Madtoon  StraaL  Paoria.  Artzona. 
O^r  of  Ftarfa.  P.O.  BoK  38.  Peoria.  Artnna  85345. 


•1.150 

•1.165 

•1.163 
•1.170 

•1.178 

•1.195 


•1.148 

•1.157 

•1,170 
•1,182 

•1.191 

•1.195 

•1.480 

•1.560 

•1.560 

•1.536 
•1.SS2 

•1.584 


uiy  Of  tnmana^  Msnoopa 
Ooan^. 


At  8ie  cor^luenoe  vMfi  Agua  Fiia  Rlver« 
ApppoMmaMy  SB6  laet  downakaam  of  Qlsiv 

diia  Awsrwa. 
AppratdmaMy  425  faat  downstraam  of  Nortlt- 


Ap|>fotdmalsly  500  feet  downstream  of  Oikw 

Avenue. 
Appfuxiinatsiy    1,000    faat    downstream    of 

Mountainwew  Road. 
ApproMmaisiy  aou  wai  oownsvsam  or  raorw 

Appiadmalely  1,100  feet  downstream  of  Grand 

Approadmalaly  0.5  inia  upskaam  of  AtcNson 
Topeka  «id  Santa  Fe  Railroad  Bridge. 

ApprodmsMy  1,530  feet  downstream  of  Thun- 
oemro  noao. 

Approrimatsly  1.850  feat  upetream  of  Tliunder- 
toipd  Road. 

At  oonSuenoe  of  Skunk  Creek. 


I  Department  Rood 


Apprcidmateiy  3.700  feat  upetream  of  oonflu- 

ertce  of  Skunk  Creek. 
ApprotdmaMy  1.0  mile  upetreem  of  conlkienoe 

Approximately  800  feet  downstraam  of  BeN 

Road. 
SacSon.  125  East  WasNnglon  Street  Phoenix.  Arizona. 


•1.031 
•1.066 

•1,032 
•1.064 

•1.080 

•1.077 

•1.092 

•1.061 

•1.100 

•1.098 

•1.109 

•1.108 

•1.130 

•1,123 

•1.144 

•1.143 

•1.150 

•1.148 

•1.165 

•1,157 

•1.163 
•1.170 

•1.170 
•1.182 

•1,178 

•1,191 

*1,1« 

•1.195 

Sand 


to  Tlw  HonoraWa  Terry  Qoddaid,  IMayor.  aiy  of  PtaaniK,  MhvMpal  BuMbt»  251  Wtaet  Washington  SiraeL  Plneni^ 


TOMMI  of  PlMiO^ 

County. 


Bay  Creak... 


Approximately  1,900  feel  upstream  of  Porter 

Mountiyn  Road. 
Approximately    2.800    feet    downstream    of 

Meadow  Orfve. 

Just  upstrsam  of  Meadow  Drive 

Approidmataly  2.100  feet  upstream  of  Moadow 

Drive. 
Approximately  4,300  feet  upstream  of  Moadow 

Drive. 


•6,724 


•6.724 

•6.767 

•6,783 
•6.800 

•6,818 
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Proposed  MooinED  Base  Flood  Elevations— Continued 


CHy/Town/Counly 


Source  of  lloodng 


Location 


fOapth  in  feel  above 

ground.  'Elevaaon  m  teat 

(NGVD) 


ExKkng 


'•"'«««•«•»  Pl«**«  and  Zoning  D^jartwtent,  1546  East  White  Mounlin  Road.  Pinelop.  Arizona. 

Send  comments  to  The  Honorable  Richard  J.  MuKna.  Mayor,  Town  ot  Pinetop^akaside.  P.C  Drawer  1459.  Pinetop.  Arizona  85935. 


Conneclicut.. 


Somers,  Town,  Toiand 
OowNy. 


Unnamed  Tributary.. 
Abbey  Brook...__„, 


At  confluence  with  Abbey  Brook 

Just  upstresm  of  State  Route  83  (South  Road) 

Approximatsly  550  feet  upelrawn  of  MnVi  Dis- 
trict Road. 

Appraidmatsly  1.720  feet  upeaaam  ot  NMh 
District  Road. 


I  tor  mapection  at  the  Town  Offica.  600  Main  Street.  Somers.  ConnectkuL 
Send  oommsnte  to  The  Honorable  Steve  Kominekl.RrstSetectman  of  the  Town  of  Somers.  Tofland  County.  P.O.  Bor  306.  Somera,  Connecicut  06071. 

Florida Unincorporalad  Areas  of      Lake  GarfleM 

I     Pok  County.  I 


Along  shoraine.. 


•102 


|*» mspactlon  H  the  Pok  Coun%  Engineering  Department  168  West  Mtfn.  P.O.  Box  1 51 9,  Bwtow,  Borida. 

Sand  comments  to  The  HonoraUa  Frank  a  SmMh.  County  Administrator.  Po8(  County.  PO.  Boa  60.  Bwtow.  FMda  33830. 


Georgia.. 


OlyofMiriettibCabb 
Coun^. 


Wasteid*  Branch^ 


rlyatwth  BrarKli» 


Sope  Creeks 


Poorhouse  Oraek„ 


About  100  feel  upakaam  of  confluence  of 

waeiMie  tsrancn. 
Abna  350  feet  downstraam  of  WNbook  Ortva— 
Juat  downsbaam  of  WNSock  f>*» 
About  400  faat  upetream  of  oonfluenoa  wflh 

W«d  Creek. 

About  325  feet  downebaam  of  PokStraat 

About  900  feet  upetream  of  Pole  Strael 

About  580  faet  downatrsam  of  Cobb 

Boulavartf. 

Just  i^Ntraam  of  fnlerstate  75 

About  450  feat  upabaam  of  totsntate  7S. 

At  confluence  of  Sope  Branch 

Aat  downatraam  of  Page  *1traet    

Juat  i^atraam  of  Page  Skaet- 


Just  downsbaam  af  U.S.  il^iway  41_ 


About  500  faat  upakeam  of  U.S.  »«^MMy  41 - 
About  0.83  n«e  upekami  of  U.S.  Hi|^«way  41 . 
I  for  mapadton  ai  the  CNy  Hal.  Mvieaa,  Georgia. 
Sand  cciwmsnis  to  The  HonorabteVicWChaatsin,f>tayor.Clty  of  Marietta.  C»y  Hi*.  P.O.  Box  1247.  Mwlette.  Georgia  30^ 


Prinoa  George's  County. 
UnincorporalBd  Aiaaa. 


IndwiCiMk. 


Approximalely  230  feet  upekeam  of  imerMate 

Route  95. 
Approodmatefy  OJ  mla  upskaam  of  Sunnysids 

Avenue. 


•74 


•210 
•325 

•210 

•210 


•107 


•1.018 

•1,018 

•1.029 

•1.030 

•1.092 

•1J082 

•1.019 

•1.017 

•1.048 

•1«2 

•1.086 

•IMS 

•1j033 

*1«3 

•1«7 

•IMS 

•1«8 

•IMS 

•1X122 

•1«2 

•1j02» 

•1«7 

•1/»7 

•1M7 

•938 

•938 

•949 

•942 

•051 

*9S0 

•75 

•92 


|w  *»*«<*<»  «•*  County  AjImlnlskatlvBBufcfcig,  Upper  Martboro,  Maryland. 

Swrtcommente  to  The  Honorabto  Parts  NGtendenlng.  County  Exaculiva.  Prince  George-^ 


CNy  of  St  Paut  Ramaey      Mosissippi  River . 
I     County.  I 


About  ^7  ffllea  downsbaam  of  Chici«o  K 
North  Western  rairoad  bridge. 


T05 


•704 


*"**  *'^.'"'  *"  '"'*''*'"  at  the  St  Pai^  Planning  Division.  Diviiton  of  PIsnning  and  Economic  Devetopment  25  West  Fourth  Street  St  Paut  Mnnesota. 
Sendcomments  to  the  Honorabto  George  Latimer.  Mayor.  O^  of  St  Paut  O^H*.  Room  347.  St  Paut  Minnesota  55102.  ' 


CMy  of  Madiaon.  MadKon 
County. 


Iloam0raak„ 


About  1.920  faet  downskawn  of  NorMiay 

Drive. 
About  170  feet  downskaern  of  NorMiay  Oriva_ 
About  1.780  feet  upskaam  of  Northbay  Drive..- 


•300 

•306 

•310 


*300 

*303 
•310 
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* 

Pi«oi>oeB>  Moomeo  Base  Fuxn  ELCVATKMS-Coniinued 

9m 

Clly/TownA>»«% 

Sowoc  of  MoodbiQ 

LoGSton 

*{)«i»«  in  teal  ibOM 

ground  •BMMon  in  tMt 

(NavD) 

ExWiiw          ModMad 

(or  jnapaciion  al  Mwl 
toThal 


199110. 


lOoun^ 


About  1.6  mlM  doMNkMrn  of  BhM  HM  noaiL. 
■>WHiofa&lim»iwy24 


•723 
•723 


•723 
•726 
•732 


iMtaps  wMMa  lor  lmp««M  at  «M  JHhHa  County  ( 
Sand  commanti  to  Tha  HonooUa  n  Waria,  County 

laarthouaa.  416  6—  12th  Straat.  Kanaaa  Oty.  MHiourl 

Exaeu»«,  JMliaon  County,  Jwitwn  County  Coorttwuaa.  415  Eaat  12m  Siraat.  Kanaas  Oly.  MMOuri  64106. 

NawJaraay 

BofdsnIOMV  CMy« 
BurtnQksn  County. 

/^P,,..j.i.,  ffffi. 

'itmii^f'  LuiMU'ati  lli"1i 

•«4 
•M 

•14 

•v« 

•15 

aackaCraak 

At  doMMMM  ooiponlB  MIB  <«  flen6uanea 

•15 
•15 

At  downafci— ooipowta  Imii  <rt  conHuanca 
«Mh  Craawnidia  Oaak)- 

•15 

Saitf 
00606. 


to  Tha  HonoraHa  Gloiia  Sdwtay,  Mayor  of  «m  C%  of  Bordanlown.  Burlington  County.  C%  HA  334 


county. 


0.2  mla  upaltaam  of 
MamerW  Bridga,  K  Iha  upalraam  oorpoiala 


•11 


•11 


06016. 


TOpaDBOR  fli  TOmpanwra  ui 
to  Tha  HoruMbla  Joaapfi  Foy,  Maiioi  of  tha 


A|jpraMlmalaly  1.0  mlaa  downaUaani  of  aw 
Datamra  MwnoiW  Bridga. 

BuMng.  651  Old  Vortc  Read.  Burlnglon.  Naw  Jaraoy. 

of  Burlngton.  Burlngton  County,  651  Old  Y01I1  Road,  P.O.  Bou  340.  Burlngton.  Naw  Jaraay 


12 
12 


Wmaniit.  flomii^ 


CMml 


SOO  faal  upakaam  of  Wlaon 


•270 


•260 


07< 


» lor  in^McMon  at  tia  Bomi^  aura  OMoa.  Borautfi  HA  S7»  RingiMed  / 
1 10  Tha  HoMi«M  Angri^Ouato.  M^or  of  9w  Borough  of  VVtowiM.  PMMaic  County,  Municipal  OMm 


Naw  YonL. 


Town, 
County. 

al«wOapartmanlot 


ilorinipac6owat6iaDapar%wanlofD»»wlBg.360ftowtSlwat.lliw>itnd.Ha>rVo»lL 
Sand  oommanta  to  Tha  HonocaMa  OmM  l^awy,  St^arvlHr  for  tw  Town  of  IHmpitaad,  Naaaau  County,  3S0  Front  Straat,  Hampalaad.  Naw  York  1 1 560. 


ONo. 


Olyofl 
Cuyahoga  County. 


downakaam  of  CNppawa  Road, 
of 

af«w 
Road. 


of  Old 


•009 

*91S 


•B12 
•832 

•674 
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lor  mapaclion  at  tha  BuMng  Oapartmant,  9060  BrackovNa  Road,  Br«cli8»«a.  ONo. 
to  «M  HonoraMa  Jany  N.  Hhiiy.  Mayor,  of  CKy  Bracta«Na,  9069  BrackavMa  Road,  BrecksvMe,  Ohio  44141. 


Sand 


Ohio. 


VNaga  of  Chio,  Ctarmont 
County. 


Ohio  Rwar.. 


Sand  oonwMnla 


lor  inapadion  at  tha  Community  BuMhig,  310  IMaatiington  Straat,  Ohio,  Ofiio. 
to  Tha  HonoraMa  Jana  Snal,  Mayor.  VMaga  of  CNto,  306  VVaMng  Siraei,  Chito,  Ohio  451 1  & 


•509 

•510 


•500 

•506 


Ohto. 


a^ofDubin.Franldhi, 
andlMon 


TitMlirySI. 


or  Diano  noao» 


Mtoui  9UU  laai  oownaaaam  01  laanoonway 

Oriva. 
About  SOO  laat  upakaam^  of  conHuanoa  of 

Tifeutaiyh. 

About  850  laat  upatraam  of  liaantala  270 

/ttoutlXWO  laat  upakaamoHiaarHato  270  — 


)  tor  iMpadion  at  tw  O^  HA  200  Nortti  Wahar,  SuNa  302.  OMahoma  CRy,  Oklahoma. 
Sand  ooanianto  to  Tha  Honorabto  RonaM  J.  NoriA  Mayor  of  ttw  0%  of  Oktahonv  CNy,  Canadton,  Oevatondl  Oklahoma.  MeCWn,  and 


*889 


Mapa  aMiabto  lorlnipaclion  at «»  O^  Hal.  6665  CoNmon  Road.  Oubln.  ONa 

Sand  oommanto  to  Tha  Honoiabto  MhMal  Ctoae,  Mayor,  CRy  of  Oufaln.  Oty  Hal.  6665  Coftoian  Road.  Dubin,  Ohto  43017. 

OMahrwTM 

Oklahoma  CNy,  CNy, 
Canadian  Cto>atondl 
OUihofiMt  McOiin, 

r 

Dmd  Fdrtt  Tfftwim  12 

ApproBomataly  650  laat  upakaam  9om  con6u- 

anoa  wl6t  Daap  FMl 
Approwmatmy  1,400  laat  downatraam  ol  SOlh 

cno9  wMh  Doop  FortL 
AppKHdniMy  40 IHI  downtlTMfn  from  Nortiv 
aaatLakaOam. 

•1,070 
•1,079 

•1,071 
•1XJ75 

•1,071 

OaapFortiTil)utoiyl3 

•14)78 

•1.072 
•1,077 

302  Munielpal  BuMng.  200  Norft  WMhar,  OkWwn 

iaC%.  Oklahoma  73102. 

South  Carelna 

Graanwood  County. 

A4fnm#> 

Nona 
Nona 
Nona 
Nona 
Nona 
Nona 

•S2S 

•sao 

k,^  kMft^^M^^  ^  ^^^,^^^1^  •* ■ 

•600 

juft  ifw^Hi^iM  ^  Fvt  Ovrt 

•602 

Juat  upatraam  of  Eart  Court 

JuatupaaaamoflafcatoiaatRoad 

•822 

597S 
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Sand 
Caraina 


tor  inipaclton  ai  ttw  Gnaanaood  County  CourttwuM,  OMoa  ol  the  County  Engineen,  Room  107.  GcMnwood,  South  Carolina, 
to  Tba  HonoiiMa  Canol  K  Broofca.  a<ain«aa  Gwaniiwod  County  Councl.  Oraawiood  County  Courtho^ 


Town  of  OoManHta,  WoN  Rivar  Lxtonl  K-___«...._  About  1.3  miaa  downttraam  of  CoKanHto^- 

SMby  County.  Nngton  Road. 

About  1  mMa  downstraam  of  CoNMfvMa.Aiftng- 

ton  Road. 
About  2.100  faat  downatraam  of  CoWarvMa 

nrangnn  novo. 
Juit  downtlvMfii  of  CoMonMNo  Arlinglon  RcMd.» 
tor  inipsclion  flt  ww  Towi  Hifl»  1M  Wilnut  SItm^  Oott8wM9»  Twmmm. 


*283 
*2M 

•317 
•334 


•294 

•303 
•312 
•334 


Sand  conMwnlB  to  Tba  Honarabto  Jany  RoUnaoa  Taam  AdmMaMlor.  Toam  of  OoMafvaa.  Town  HA  IfM  W^ 

J 

Unlnoofponiid  Aims  of 
RuMartoid  County. 

Aln^^ 

•501 
*S06 

•480 
*S06 

•SOS 

About  14)00  toal  downalraOT  of  Old  Jaffaraon 

nka. 

•soft 

•506 

About  1.2  mlaa  upalraam  of  OU  Jaffaraon 
Pfta. 

•SOS 

at  «M  County  Cowtwuaa^  100  North  Mapta  Straet.  Room  200  Mwfraaaboro.  T( 

John  ManUn,  County  EncuiM  Rutharford  County.  County  Courlhouaa.  224  North  M«>ta  Skaat.  Mutlraoaboro.  Tennessee 


Ooppai,  Off, 


Qiapairtna  Craaf(« 


Bm  (!od(  of  «ta  TrM^  Rlwar. 


Confluanoa  vAh  Elm  Forli  of  ttia  TfMfy  RNar-». 
Appfwlmala^  7S0  faat  downalraam  of  DolUina 

Road. 

Confluanoa  wNh  Bm  Fork  of  Via  TiMty  RiMr 

Approwmatoly  230O  faat  upatraam  of  Oonton 

TapRoMl 

At  Iha  oonfbanoa  of  Qrapavina  Ciaalt. 

Ai  imaralBto  HI^HMy  SoE  n,i„i,mi 


Ganfhianca  wWi  Oarilon  Craafc- 


■I2S6 

toTKaftononMaLoM 


TaoaTSOIS. 
Ma^  of  Iha  aty  of  Ooppal. 


l^pfllrMfii  sin  of  Dwilon  Tip  Rod— .—..—.>.. 
County.  P.O.  Boa  47a,  Ooppal.  Taaas  7S019l 


'43S 
•456 

•445 

•463 

•438 

•451 
•461 
•462 


•43» 
•456 


•462 

•43B 
•452 
•456 

•461 


C%. 
TamNtOountaa. 


Craak- 


TilMtaiy  BB-S- 


Sond  oonwMnift 


(or  inapacaon  al  Iha  Dapartreant  of  Pubic  Worta.  307 
to  TDa  HonorabIa  WMtan  Tato.  Mayor  of  Iha  CNy  of 


Approalmaia^  1.200  faat  downatream  of  corv  •564 

Ihianoa  of  TitMaiy  BB-5. 
Approwmatoly  1.300  faat  upatream  of  oonflu-  •556 

anca  of  Tributafy  BB-5. 

Oonfkianca  witt  Bear  Oaeli •SSO 

Approwimatoly  10  faat  downalraam  on  Ciaati-  ^564 

woodOiwa. 
Road.  GrapaiAta.  TaRaa. 

and  Tairant  Counias.  P.a  Bok  729.  Gra«>ev<na.  Texaa  76051. 


•553 

•558 

•564 
•563 


Momgomary  County. 


Sand  commarrta 


for 

toTha 


at  Iha  Dapartmant  of  Engineering.  326H  North 
Honorabia  AI  StaM.  Montgonwy  County  Judge.  300 


At  conlkienoe  with  Sprtog  Ciaafc........^........ 

Ooamatiaam  taoa  of  MacOonald  ftoad ..._._„. 

At  conlluonca  of  Paiilliei  Branch —.—,..«.„.... 

3.4  milea  upakaam  of  ttw  confluanoa  of  Pan- 
ther Brwich. 

Appioximalely  1.66  mlaa  upstream  of  conflu- 
ence with  PantfMr  Drancfi. 

Approximalely  X75  miee  upetioam  of  conflu- 
ence artth  Panther  Branch. 
Conroe,  Texas  77301. 
Main  Street,  Conroe,  Texaa  77301. 


•113 
•120 
•113 
•121 

•147 

•161 


HaioU  T.  Dnryaa. 

Administrator.  Federal  Inturance 
Administration. 

Issued:  lanuary  26, 1968. 

PH  Doc.  89-2796  Hied  2-6-49:  8:45  am) 
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44CFR  Parte? 
(Docket  Na  FEIIA-«938] 

Proposed  Flood  Elevation 
DeterminatiofM;  Correction 

agency:  Federal  Emergency 
Management  Agency. 

action:  Proposed  rule:  Correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  53  PR  40105  on 
October  13. 198a  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  Township  of 
Morris,  Clearfield  County,  Pennsylvania. 
POtI  FUfrrHER  INFORMATION  CONTACT: 
John  L  Matticks.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  64fr-2767. 

SUPPLEMENTARV  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  Township  of 
Morris,  Clearfield  Coimty,  Pennsylvania, 
previously  published  at  53  FR  40105  on 
October  13, 1988,  in  accordance  with 
section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat.  98a  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)).  42  MS.C  4001-4128,  and  44 
CFR  Part  67. 

List  of  SubjecU  in  44  CFR  Part  67 

Flood  insurance  Floodplains. 

PART67-[AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  4002  et  seq., 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

On  page  40105,  in  the  October  13, 1988 
issue  of  the  Fedoal  Register,  the  entries 
under  Morris  (Township),  Clearfield 
County,  are  correctly  revised  to  read  as 
follows: 


feet  Above 

Source  of  fkxxling  and  location 

ground. 
•Bevalion 

(NGVD) 

Moshannon  Creek: 

At  Conrail  bridge 

•1.415 

•1,422 

Issued:  January  31, 1989. 
Harold  T.  Duryee. 

Administrator.  Federal  Insurance 

Administration. 

[FR  Doc.  89-2797  Filed  2-6-69;  8:45  am] 

BiujMO  cooe  aria-os-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

IMM  Dodcet  No.  8S-604,  RM-6271] 

Radk)  Broadcasting  Servicaa;  Prairie 
Qrova,AR 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Southside 
Broadcasting,  proposing  the  allotment  of 
FM  Channel  235A  to  Prairie  Grove. 
Arkansas,  as  that  conununity's  first 
local  broadcast  service.  Reference 
coordinates  used  for  proposed  Channel 
235A  at  Prairie  Grove  are  35-^53-52  and 
94-19-29. 

dates:  Comments  must  be  filed  on  or 
before  March  24, 1989,  and  reply 
comments  on  or  before  April  10, 1989. 
ADDRESS:  Federal  Commtmications 
Commission.  Washington.  DC  20554.  In 
additional  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Southside 
Broadcasting,  c/o  CJt  Crisler,  Box  415, 
Johnson.  AR  72741. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-«04,  adopted  November  29, 1988,  and 
released  January  31, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Ottnch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commision's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contracts  are  prohibited  in 
Commision  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Pat  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kramer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc  89-2788  Fded  2-6-89;  8:45  am] 

SHUNQ  COOC  e712-01-M 


47  CFR  Part  73 

[MMDoetietNa 


RM-S4071 

Ra<flo  Broadcasting  Servicas;  GouMb, 
hnmoicalaa  and  LaBaHa,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


:  The  Commission  requests 
comments  on  a  petition  by  Hispanic 
American  Radio  Broadcasting 
Corporation  seeldng  the  substitution  of 
Channel  252C  for  Channel  252A  at 
Goulds,  Florida,  and  the  modification  of 
its  license  for  Station  WTHM  to  specify 
operation  on  the  higher  powered 
channel.  In  addition,  the  petitioner 
requests  the  substitution  of  Channel 
221A  for  Channel  252A  at  Immokalee, 
Florida,  with  the  modification  of  Station 
WCOO(FM)'s  license  accordingly,  and 
the  substitution  of  Channel  223A  for 
Channel  221A  at  LaBelle,  Florida,  with 
the  modification  of  Station  WKZVs 
license  accordingly.  All  of  the  channel 
substitutions  can  be  made  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
can  be  used  at  each  station's  present 
transmitter  site.  The  coordinates  for 
Channel  252C  at  Goulds  are  North 
Latitude  25-32-24  and  West  Longitude 
80-28-07.  The  coordinates  for  Channel 
221A  at  Immokalee  are  North  Latitude 
26-21-19  and  West  Longitude  81-21-03. 
The  coordinates  for  Channel  223A  at 
LaBelle  are  North  Latitude  26-48-46  and 
West  Longitude  81-21-1& 
DATES:  Comments  must  be  filed  on  or 
before  March  24, 1989,  and  reply 
comments  on  or  before  April  10, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lee  W.  Shubert.  Esq.,  David 
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C.  O'Neil.  Esq.,  Haley.  Bader  &  Potts. 
2000  M  Street  NW..  Suite  600, 
Washington.  DC  20036-^74  (Counsel  to 
petitioner). 

FOn  RJMTHOI  MFOmNATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-«53a 

•UPVLEMDfTAIlv  wyowilATlOM;  This  it  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Orders  to 
Show  Cauee,  MM  Docket  No.  88-608. 
adopted  December  2. 1988.  and  released 
January  31. 1989.  The  fuU  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contracted. 
International  Transcription  Service, 
(202)  8S7-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  s«d>iect  to  Commissicm 
consideratiao  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  «7  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununicatloiu  CommiHioa. 
Si«v«  KmiiMr, 

Deputy  Chief,  Policy  and  Rules  Division, 
Maes  Media  Bureau. 
[FR  Doc.  80-2787  Hied  2-6-88:  »M  am] 


47  CFR  Part  73 


11.  RW-6494] 


:  Federal  Communications 
Commission. 
ACnoit  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  filed  by 
Passamaquoddy  Broadcasting.  Inc. 
proposing  the  substitution  of  FM 
Channel  277B  for  Channel  277B1  at 
Rockland.  Maine.  Petitioner  also 


requests  modification  of  its  license  for 
277B1  to  specify  operation  on  Channel 
277B.  Canadian  concurrence  is  required 
for  the  allotment  of  Channel  277B  at 
Rockand  at  coordinates  44-07-34  and 

69-oa-ia 

DATIK  Comments  must  be  filed  on  or 
before  March  24, 198a  and  reply 
comments  on  or  before  April  10, 198a 

MNMCtt:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Richard  J.  Hayes,  ]i.,  13S9 
Black  Meadow  Road.  Spotsylvania.  VA 
22553  (Counsel  to  the  petitioner). 


iTWN  contact: 

Kathleen  Scfaeuerle.  Mass  Media 
Bureau.  (202)  634-e53a 

sumflMNTARV  mtnemKnoHi  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-611.  adopted  December  2, 196a  and 
released  January  31. 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
nofmal  business  hours  in  the  FCC 
Docket*  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  diis  decision  may  also 
be  purchased  from  the  Commisston's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Pr(^>osed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
pennissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedure*  for  conunents,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comraunications  CommiMion 
Stav*  Kaminer, 

Deputy  Chief,  Policy  and  Rales  Division, 
Mass  Media  Bureau. 
[PR  Doc.  88-2788  Filed  2-6-80: 8:45  am] 


47  CFR  Part  73 

(MM  Docket  No.  86-619,  RM-6477) 

Radio  Broadcasting  Service^  Ridga, 

MD 

AOCNCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule.  


r.  This  document  requests 
comments  on  a  petition  filed  by  Keith  A. 
Mayo  and  Chih  Ping  Mayo,  proposing 
the  allotment  of  FM  Channel  281A  to 
Ridge.  Maryland,  as  that  community's, 
first  FM  broadcast  service.  The 
coordinates  for  Channel  281A  are  3^-07*- 
00  and  76-22-27. 

DATES:  Conunents  must  be  filed  on  or 
before  March  27, 1989,  and  reply 
comments  on  or  before  April  11^  198a 
adowim:  Federal  Comraunications 
Commission.  Washingtoa  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  Interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  foUows:  Keith  A.  Mayo  &  Chih  Pin» 
Mayo,  4747  Hummingbird  Drive, 
Waldorf.  Maryland  20601. 
flOlil>IMTNni  iroWMATION  CONTACT: 
Kathleen  Scheuerie,  Mass  Media-  ■•■■• 
Bureau.  (202)  •34-053a 
■UPPLlMiNTAIIV  intowmation;  Thj*  t»  a- 
summary  of  die  Commission'*  Notice  of 
Proposed  Rule  Making.  MM  Dodcet  No. 
88-6ia  adopted  December  2a  1988  and 
released  February  1. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
the  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  conunents,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject*  in  47  CFR  Part  73 

Radiobroadcasting. 
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Federal  Communications  CommissioiL 
Steve  Kaminar, 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  89-2789  Filed  Z-6-89;  8:45  am] 
MUINQ  cooc  ma-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  88-62a  RM-6504] 

Radk)  Broadcasting  Servicea;  Travarsa 
CHy.MI 

AOCNCv:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  filed  by 
Fabiano-Strickler  Communications.  Inc 
proposing  the  substitution  of  FM 
Channel  298C2  for  Channel  298A  at 
Traverse  City.  Michigan,  and 
modification  of  the  license  for  Station 
WCCW-FM  to  special  operation  on 
Channel  298C2.  The  license  for  Station 
WCCW^T^  was  modified  in  MM 
Docket  87-529  (3  FCC  Red  4024 1988)  to 
specify  operation  on  Channel  298A  in 
lieu  of  Channel  221A.  That  action  was 
effective  August  12. 1988.  The 
coordinates  for  Channel  298C2  at 
Traverse  City  are  44-46-11  and  85-41- 
22.  Canadian  concurrence  will  be 
obtained  for  this  allotment 

DATES:  Comments  must  be  filed  on  or 
before  March  27, 1989,  and  reply 
comments  on  or  before  April  11, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Jerrold  Miller,  Miller  & 
Fields.  P.C,  P.O.  Box  33003,  Washington, 
DC  20033,  (Counsel  for  the  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-620,  adopted  December  13, 198a  and 
released  February  1, 1989.  The  fiill  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Sti«et,  NW.,  Suite  140. 
Washington.  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  as  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.12D4(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subject*  In  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Commission 
Slave  Kandnar, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-2790  Fded  2-6-88: 8:45  am] 
IOOMS7iS-*t-« 


47CFRPart78 

[MM  Docket  Na  88-617,  RM-6493] 

Radio  Broadcasting  Sarvlcas;  WaMcar. 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  filed  by  Midland 
Broadcasting  Company,  proposing  the 
substitution  of  FM  Channel  256C2  for 
Channel  257A  at  Walker,  Miimesota, 
and  modification  of  its  Ucense  for 
Station  KLLR-FM.  to  reflect  the  new 
channel.  Canadian  conaurence  is 
required  for  the  allotment  of  Channel 
256C2  at  Walker  at  coordinates  47-05-37 
and  94-34-47. 

DATES:  Comments  must  be  filed  on  or 
before  March  27, 1989,  and  reply 
.comments  on  or  before  April  11, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Thomas  L  Ferebee, 
President,  Midland  Broadcasting 
Company,  Station  KLLR-FM,  P.O.  Box 
70— Highway  34  West  Walker, 
Minnesota  56484. 

FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerie,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-617,  adopted  December  20, 198a  and 


released  February  1, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Sbeet  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fitim  the  Commission'* 
copy  contractors,  International 
Transcription  Servica  ^202)  857-380a 
2100  M  Stieet  NW..  Suite  140. 
Washington.  DC  20037. 

Provision*  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
the  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chajonel  allotment*. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comment*.  See  47  CFR 
1.415  and  1.420. 

Li*t  of  Subject*  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
Steve  Kaminar. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc  88-2791  Filed  2-6-88;  8.-45  am]- 
HUMO  ooK  sns-at-a 


47CFRPart73 

[MM  Docket  Na  S6-607,  RM-648S1 

Radto  Broadcasting  Sarvfcasj 
Astttabula,OH 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Rod  A. 
Callahan  proposing  the  aUotment  of 
Chaimel  252A  to  Ashtabula.  Ohio,  as  the 
community's  second  local  FM  service. 
Channel  252A  can  be  allotted  to 
Ashtabula  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.0  kilometers  (3.7  miles) 
northeast  to  avoid  a  short-spacing  to 
Station  WNCX.  Channel  253a 
Cleveland.  Ohio.  The  coordinates  for 
this  allotment  are  North  Latitude  41-54- 
27  and  West  Longitude  80-43-52. 
Canadian  concurrence  is  required  since 
Ashtabula  is  located  within  320 
kilometers  of  the  U.S.-Can8dian  boraer. 
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DATES:  Comments  must  be  filed  on  or 
before  March  24. 1989.  and  reply 
comments  on  or  before  April  10. 1909. 

Aooncst:  Federal  Communications 
Commission.  Washi^ton.  DC  2D554.  In 
addition  to  filiog  ooBunents  with  the 
FCC  interested  parties  should  serve  the 
petitiooer,  or  its  counsel  or  consultant 
as  follows:  Tissothy  K.  Brady.  Esq..  P.O. 
Box  988.  Bientwood.  Tennessee  37027- 
0966  (Counsel  to  petitioner). 
FOA  nHITMDI  MFOMMTKNi  COMTACTt 
Leslie  K.  Shapiro.  Mass  Media  Burewi. 
(202)634-663a 

tUWLEMDITAflV  MPONMATION:  This  is  a 
summary  at  the  CaaadssioD's  Notice  at 
Propoaed  Rnle  MaUiig.  MM  Docket  No. 
88^807.  adopted  Oecenber  2. 1988,  and 
released  JaoHBy  9L,  IStB.  Tks  fall  text 
iif  Hiii  rmaii^siiii  iliii  isiiw  is  at lilahin 
for  inspecthmaod  copying  duriag 
nomy  bwi— a  hatu  in  Hm  FOG 
DodBSto  flMKh  (KooB  a^  1919  M 
Street  NW,  WmUaglaD.  DC  Hie 
complete  text  cf  tysdacisioB  may  aiae 


copy( 

Transctiptioo  Service.  (202)  K7- 
2100M  Street  NW.  Suite  14a 
Washington.  DC  20087. 

Provisions  of  the  Bognlalary 
Flexibility  Act  of  1080  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  ofPropaacd 
Rule  Making  is  issued  until  ttie  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  {Moceedings,  such  a»  this 
one.  which  involve  clumnel  allotments. 
See  47  CFR  1.120«(b)  iormles  govemiog 
permissible  ex  parte  contacts. 

For  infbmatiaa  I  

procedures  for  comments,  see  47  GFK 
1.415  and  1.42a 

List  of  Si*i«As  In  47  Cn  Part  73 

Radio  broadcasting. 
Federal  GoannmicattaMn  ConnniBaioa. 


Deputy  Chtef,  Amh.j' ono  nana  utwiMton, 

MoaMeOeBenm. 

(Ft  Doc  M-0«Z  nM  Ve-88(  8M  am] 


47CFRPart73 


[I 


OH 


ACTION.  Pfapoaed  tvie. 


iUMMAllv:  The  Commission  requests 
comments  on  a  petition  by  Jackson 
County  Broadcasting,  Inc.  seeking  the 
substitutioD  of  Channel  244B1  for 
Channel  244A  at  WeUstoo.  Ohio,  and 
the  modification  of  iU  license  for  Station 
WKOV-FM  to  specify  the  higher 
powered  channel  Channel  244B1  can  be 
allotted  to  Wellston  in  compliance  «vith 
the  Commission's  minimiiip  distance 
separation  reqairements  and  can  be 
used  at  Station  WKOV-FM's  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  39-01-45 
and  West  Longitude  82-35-51.  Canadian 
concurrence  is  required.  In  accordance 
with  Section  1.42(Hg]  of  the 
Commission's  rules,  we  shall  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  244B1  at  Wellston  or  require 
the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  such  interested 
parties. 

l>ATn:  Comments  must  be  filed  on  or 
before  March  24. 198%  and  reply 
comments  on  or  before  April  10. 1989. 
UDDWili,  Federal  CommunicatiaBS 
Commission.  Washii^on.  DC  20554.  In 
addition  to  "*m{  oomnents  with  the 
FCC  interested  parlies  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Marvin  Rosenberg.  Esq.. 
Frank  R.  JuMk  fie^  GaiTiaao  Kteack. 
Esq..  Fletcher,  Heald  ft  Hildrelh.  122S 
Connecticut  Avenue.  NW..  Suite  «Ml 
Waehii^OH.  DC  20036  (Counsel  to 
petitioner^ 

PONMMTNBI  MHMWATION  OOHTACTS 
Leslie  K.  Shnpifo.  Mass  MecHa  Duieau. 
(202)9M-«6Sa 

summary  of  the  Gonnnisaianrs  Notice  of 
Proposed  Rule  Mridng.  MM  Dodcet  No. 
88-6ia  adopted  December  2. 1988.  and 
released  January  31. 1989.  The  biH  text 
of  tills  Commission  decision  is  avaflable 
for  inspection  and  copying  during 
normal  beeinees  now  in  tin  FCC 
Dockets  Bmnch  fRoom  230).  1919  M 
Sti«et  NW..  WaahingtoB.  DC  The 
complete  text  of  this  decteion  may  alao 
be  parchaaed  froat  llie  Conwiswon's 
copy  contmctoc  fartematiooal 
TraasiaiptioB  Service.  (202)  857-380a 
2100  M  Street  NW..  Suite  14a 
Washington  DC  20037. 

Provisioas  of  the  Kegidatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  Aoukl  note 
tiiat  from  tlw  tiaa  a  Notioe  of  ftopoaed 
Rule  MakiiV  is  iMMd  uirtii  the  Batter  te 
no  longer  subject  to  Coaonisaiaa 
consideratioB  «r  oourt  fevicw.  aM  av 
^xzite  GOQtacto  are  feahihited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  char.nel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  hi  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Cosumnicatioea  CommnsioR 
Steve  Kaminar. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[PR  Doc  ae-27B3  Filed  a-e-aO:  ft4S  am| 
saista  coos  t7i>.«i-u 

47  CFR  Part  73 


[I 


Ratio 
PA 


AODiCV:  Federal  Communications 

Conaisaion. 

ACTION:  Proposed  nde. . 

OUMMAaV!  The  ComraissiaD  requests 
coBUients  on  a  petition  by  Lod  L 
Michael  to  allot  Channel  2Bffil  to 
Galeton.  Paaiiaiisania.  as  the 
comnaoity's  first  looal  FM  service.  The 
Commission  has  aabatitated  Channel 
284B1  b)  lieu  of  origtnally  propoaed 
Channel  288B1  for  consideration  herein 
to  avoid  a  conflict  with  the  possible 
allotment  of  Channel  288A  to  Covington. 
Pennsylvania  (MM  Docket  88-258,  3 
FCC  Rod  3181  (ISn^l-  Chaimel  ZSffil 
can  be  aHotted  to  Galeton  in  oomplianoe 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  igsti  lotion  of  15.4  kilometers  (9.6 
miles)  southeast  to  avoid  a  shortspacing 
to  Statiom  WQDL  CSiaraid  285A. 
Horseheads,  NY  and  Wl^,  Channel 
2e5A.  Olean.  NY.  Ibe  oooniinates  far 
the  allotment  are  North  Latitude  41-^36- 
28  and  West  Longitude  77-^33-43. 
Canadian  concurrence  is  required  since 
Galeton  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border. 
DATKS:  Comments  must  be  filed  on  or 
before  March  24. 196a  and  reply 
comments  on  or  before  April  10.  IQOa 
AOOMESS:  Federal  Conununications 
Commission.  WasUngtoo.  DC  20554.  In 
addition  to  filing  coaiawnts  with  tlie 
FCC  interested  parties  should  serve  the 
petitioaer,  or  its  counsel  or  consultant 
as  follows:  Lori  L  Michael  RJX  #t  Box 
sa  Benton.  Pennsylvania  17814 
(Petitioofer). 
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FOR  PUNTNBI  WTOWIIAnON  CONTACR 
Leslie  iC  Shapiro,  Mass  Media  Bureau. 
(202)634-0530. 

•UPmnwNTARV  mrofWATiON:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-609,  adopted  December  2. 1988.  and 
released  January  31, 1989.  The  full  text 
of  the  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecta  to  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminar, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  69-2794  Filed  2-6-89;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  88-421,  RM-4519] 

Radio  Broadcasting  Services;  Beeville, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Hamon 
Broadcasting  Inc.,  permittee  of  Station 
KYTX(FM),  Channel  250A  at  Beeville. 
Texas,  proposing  the  substitution  of 
Channel  250C2  for  Channel  250A  at 
Beeville  and  modification  of  its  license 
to  specify  operation  on  the  higher  class 
co-channel.  The  proposal  could  provide 
the  community  with  its  first  wide 
coverage  area  FM  service.  A  site 


restriction  of  approximately  21.7 
kilometers  (13.5  miles)  west  of  the  city  is 
required.  Petitioner  specified  its  desire 
to  utilize  a  site  28.5  kilometers  (16.4 
miles)  west  of  the  city  at  coordinates  28- 
24-00  and  96-01-00.  Concurrence  of  the 
Mexican  govenunent  is  also  required. 

DATES:  Comments  must  be  filed  on  or 
before  March  27. 1989.  and  reply 
comments  on  or  before  April  ll,  1989. 

AOIMESS:  Federal  Communications 
Commission.  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Christopher  D. 
Imlay,  Esquire;  Booth,  Freret  &  Imlay, 
1920  N  Sti^et  NW.,  Suite  520. 
Washington.  DC  20036  (Counsel  for 
petitioner). 

FOR  niRTMCR  MTORMATION  CONTACH 

Patricia  Rawlings,  (202)  634-6530. 

StJPPLEMENTARY  INFORMATION:  This  is  S 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket 
No  J8-621,  adopted  December  14, 198a 
and  released  February  1, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fiom  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-380a 
2100  M  Sti^at  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  the 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  89-2795  Filed  2-6-«9:  8:45  am] 

MUJNQ  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WHcMfa  Ssfvlca 

50CFRPart17 

Endangered  and  Threatened  WRdMe 
ana  riaiiis,  rroposea  inreaieneo 
Status  for  Catyptronoma  rtvali 

AOCNCV:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 


:  The  Service  proposes  to 
determine  Calyptronoma  rivalis  (palma 
de  manaca)  to  be  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Critical 
habitat  is  not  proposed.  Calyptronoma 
rivalis  is  endemic  to  the  island  of  Puerto 
Rico.  The  two  remaining  natural 
populations  are  restricted  to  the 
subtropical  moist  and  subtropical  wet 
limestone  forests  of  the  northwestern 
part  of  the  island.  The  species  is 
threatened  by  erosion  due  to  flash 
flooding,  agricultural  expansion,  and 
nu-al  development.  Flash  Hooding  has 
increased  due  to  extensive  deforestation 
in  surrounding  areas.  This  proposal  if 
made  final,  would  implement  tiie 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for 
Calyptronoma  rivalis.  TTie  Service  seeks 
data  and  comments  from  the  public  on 
this  proposal 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  la 
1989.  Public  hearing  requests  must  be 
received  by  March  24, 1989. 

ADIMESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Caribbean  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  491,  Boqueron,  Puerto  Rico 
00622.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  at  this  office  during 
normal  business  hours,  and  at  the 
Service's  Southeast  Regional  Office, 
Suite  1282.  75  Spring  Stieet  SW.. 
Atlanta,  Georgia  30303. 

FOR  FURTHER  INFORSUTION  CONTACT 

Ms.  Susan  Silander  at  the  Caribbean 
Field  Office  address  (809/851-7297)  or 
Mr.  Tom  Tumipseed  at  the  Atianta 
Regional  Office  address  (404/331-3583 
or  FTS  242-3583). 
SUPPI.EMENTARY  INFORMATION: 

Background 

Calyptronoma  rivalis  was  first 
collected  in  1901  by  LM.  Underwood 
and  R.F.  Grigg  in  San  Sebastian  of 
western  Puerto  Rico.  In  1923,  N.  Britton 
and  P.  Wilson  referred  to  this  species  as 
Calyptrogyne  occidentalis;  however. 
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LR  Bailty.  ia  faisigaa  mama^t^  on 
the  group,  provided  sufficient  evidence 
to  place  the  spedee  in  a  separate  genua 
Calyptronoma.  Authorities  on  the  palm 
family  accept  this  opinion  and  view  this 
palm  as  an  endemic  species.  Until 
recently,  the  spedas  was  known  only 
from  the  type  locality,  where  44 
individuals  are  known  to  occur.  An 
additional  population  was  dJaoovered 
along  the  Camuy  River  of  northwesteni 
Puerto  Rico  in  1961  (Vivaldi  and 
Woodbury  1981).  About  200  inifividuals 
are  presently  kxiown  bxmk  this 
populatioB.  in  addition,  seeds  have  been 
coUectad  from  mature  spedmens  and  a 
small  niimbar  of  seedlings  cultivated 
from  these  have  beaa  iatroduoad  into 
the  Puerto  Sico  Departmeat  of  Nataral 
Resource's  Rio  Abajo  Commonwealth 
Forest 

Calyptromoma  rivalia  is  an 
arbonsoeot  palm  whkA  may  reach  ao  to 
40  feet  (9  to  13 aaalBcs)  in  h(^  and«  to 
10  inches  (IS  to  2S  oeatiBieters)  in 
diameter.  Urn  spiaeioas.  pinnate  leaves 
may  reach  up  to  12  fast  (4  meters)  aad 
have  petiolea  aad  sfaeatia  up  to  2  feet 
long  (7  meter).  The  inflorescence  is  a 
drooping  paakle  about  3  feet  (1  meter) 
long.  The  flowats  are  in  triads  of  two 
males  and  oae  female  and  are  bome  oa 
sunken  pits.  FMts  are  <n}y  0,24  inch  (• 
millimeten)  in  diameter  and  are 
subgloboee  and  reddish  when  ripe.  All 
fruits  mature  at  approximately  the  same 
time  and  fall  with  the  persistent  flower 
parts  still  attached  to  the  base. 

Only  two  natural  populations  and  one 
small,  introduced  p<^Milation  are  known: 
San  Sebastion.  Camuy,  and  the  Rio 
Abajo  CommonweaWfi  Forest.  AH  occur 
in  the  semieveigieen  seasonal  forests  of 
the  karst  re^on  of  northwestern  Puerto 
Rico  at  elevations  of  100  to  ISO  meters. 
All  three  populations  are  found  in  level 
or  neariy  level  areas  along  stream 
banks.  Deforestation  in  the  surrounding 
areas  has  increased  the  threat  of  flash 
flooding  and  therefore  the  establishment 
of  seedlings  may  be  difficult.  The 
construction  of  a  road  in  the  Canray 
area  resulted  in  the  destruction  of  a 
large  portion  of  that  population. 

Calyptronoma  rivalis  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  a  candidate  endangered 
or  threatened  species  by  the  Fish  and 
Wildlife  Service,  as  published  in  the 
Federal  Register  (45  FR  82480]  dated 
December  15, 1960;  the  November  28, 
1983.  update  (48  FR  53640)  of  the  1980 
notice:  and  the  September  27, 1985, 
revised  notice  (50  FR  39528).  The  species 
was  designated  Category  1  (species  for 


which  the  Sarvtoa  has  sabstantial 
infanaatiea  su|ipoitlHg  Aa 
appniprtatenesa  of  praposiag  to  list 
them  as  ewdangered  or  tlueatened)  ia 
each  of  the  direa  notices, 

b)  a  notice  p«bttihed  ia  the  Pmlaral 
Register  oa  FabnuiT  IS,  un  (48  FR 
6752),  the  Service  reported  the  eaitier 
acceptance  of  the  new  taxa  in  the 
Smithsoaian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  tiM  Act  as  amended  in 
1962.  llie  Service  made  subeequent 
petition  Bncfaigs  in  1984, 19BS,  1968, 
1967,  and  1968  that  listing  Cafyptronoata 
rivalis  was  warranted  but  predudad  bjr 
other  pending  listing  adiflns  of  a  higher 
priority,  and  that  mMthmd  date  oa 
vuhierability  and  thnato  were  stiM  being 
gathered.  This  propoaed  nde  constitates 
the  final  required  petition  finding  in 
accordance  with  section  4(b)(3)0B)(ii)  of 
the  Act 

Suausaiy  af  Fadan  Affadiag  tha 


Section  4(aMl)  of  dm  KndaagRred 
Spedes  Act  (M  USjC.  ISSl  atae<^)  and 
regul^joos  prnmnlgntnri  to  haptaaent 
the  listing  proviatoas  of  the  Ad  (SO  CFR 
Part  4M)  set  forth  the  prooadares  for 
adding  spedes  to  tfaa  Federal  lists.  A 
spedes  may  be  detemined  to  be  an 
endangered  or  threatened  spedes  dae  to 
one  or  more  of  the  five  lactors  described 
bi  section  4(a)(1).  Theae  factors  and 
their  application  to  Calyptwaoma 
rivalis  [OJ.  Cook)  LR  Bailey  (palma  de 
manaca)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Modification  of 
the  original  semievergreen  seasonal 
forest  and  conversion  to  agricultural  and 
pasture  land  may  have  eliminated 
populations  and  reduced  available 
habitet  Dired  destructioo  of  plants 
through  deforestation  and  flash  flooding 
and  the  continued  modification  of 
habitat  appear  to  be  the  most  serious 
threats  to  Calyptronoma  rivalis.  Road 
constructiim  eliminated  part  of  the 
Camuy  River  population.  Fires  in 
surrounding  sugar  cane  fields  have 
burned  some  individuals.  Flash  flooding, 
increased  by  deforestation  in 
surrounding  areas,  may  cause  erosion  of 
stream  banks,  may  reduce  germination 
by  washing  away  the  seeds,  and  may 
result  in  poor  establishment  and 
survival  of  seedlings. 

B.  Overutilization  for  commercial 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  purposes  has 
not  been  a  documented  factor,  but  it 
could  become  a  problem  if  information 
on  the  palm  were  to  be  widely 
publicized. 


C  Disease  orpredathn.  Disease  and 
predation  have  not  been  docwnented  as 
fadon  in  die  decline  of  this  spedes. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Hie 
Conaionwealth  of  Puerto  Rioo  has 
adopted  a  regulation  that  recogidxes  and 
pro^des  protection  for  certain 
Comaionwoalth  bsted  spedes.  Although 
the  Puerto  Rioo  Department  of  Natural 
Resources  issued  an  internal  directive  in 
1979  to  try  to  proted  this  endemic  pafaa. 
Calyptroaoaa  rrraiis  is  not  yet  on  the 
Commonwealth  Ust  Federal  listing 
would  provide  interim  protection  and.  if 
the  spedes  is  ultimately  placed  on  the 
ConunoBwealtfa  list,  enhance  its 
protection  and  poadbilities  for  funding 
needed  research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continaed  existence.  AD  3 
populations,  totaling  perhaps  2S6 
individaals,  are  known  to  inhabit  areas 
that  are  sasceptible  to  flash  flooding. 

Although  fwraination  amy  occur 
readily,  i  iiliililistmainl  of  seedlings  is 
often  impossible  doe  to  the  freqoency  «rf 
sudi  occurrences.  Cattle  have  been 
observed  feeding  on  and  trampling 
young  seedlings. 

The  Service  has  carefuMy  assessed  the 
best  sdentific  aad  ooomierdal 
informatton  available  regarding  the  past, 
present  and  hitare  thnato  faced  by  this 
spedes  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Calyptronoma 
rivalis  as  threatened.  Since  this  spedes 
appeare  to  produce  large  quantities  of 
viable  seed,  improvement  in  the  spedes' 
status  may  only  require  mechanisms  to 
protect  it  from  the  effects  of 
deforestation  in  surrounding  areas.  In 
addition,  introduction  efforts  in  the  Rio 
Abajo  Forest  appear  to  have  been 
initially  successful,  althou^  it  is  not  yet 
known  if  the  palms  will  reproduce  and 
colonize  the  area  naturally.  Therefore, 
threatened  rather  than  endangered 
status  seems  an  accurate  assessment  of 
the  spedes'  condition.  Ibe  reasons  for 
not  proposing  critical  habitat  for  this 
species  are  discussed  below. 

Critical  Habitet 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  spedes  that  is 
considered  to  be  critical  habitat  at  tiie 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  spedes  at  this 
time.  'The  number  of  individuals  of 
Calyptronoma  rivalis  is  sufficiently 
small  that  vandalism  could  seriously 
affect  the  survival  of  die  spedes.  Sudi 
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an  activity  is  difficult  to  enforce  against 
and  only  regulated  by  the  Ad  with 
reaped  to  plants  in  cases  of  (1)  removal 
and  reductions  to  possession  of 
endangered  plante  from  lands  under 
Federal  )uriMliction  os  malidous  <ianutg» 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  rfigging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  Laws  or  regulation, 
including  Stete  criminal  tre^Mss  law. 
Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  die  likelihood 
of  such  activities.  The  Service  believes 
that  Federal  involvement  in  the  areas 
where  this  plant  occurs  can  be  identified 
without  the  designation  of  critical 
habitat  All  involved  parties  and 
princ^l  laiulowners  have  been  notified 
of  the  location  and  importance  of 
protecting  this  spedes'  habitat 
Protection  of  this  spedes'  habitet  will 
also  be  addressed  through  the  recovery 
process  and  tfiron^  the  section  7 
jeopardy  standard  Therefore,  it  would 
not  be  prudent  to  determine  critical 
habitet  for  Calyptronoma  rivalis  at  this 
time. 

AvaflaUa  Consarvatmn  Measures 

Cmservation  measmes  provided  to 
spedes  listed  as  endangered  or 
thrtotened  under  the  Eodan^red 
Spedes  Ad  include  recognition, 
recovery  actions,  requironente  fbr 
Federal  protection,  and  prohitritions 
against  certain  practices.  Recogniti(Mi 
through  listing  encourages  and  resulto  in 
conservation  actiiMis  by  Federal, 
Commonwealth  and  private  agendes, 
groups,  and  individuals.  The 
Endangered  ^)edes  Act  provides  for 
possible  land  acquisition  and 
cooperation  wiUi  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  spedes.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agendes  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(8){4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitet  If  a  spedes  is 
subsequentiy  listed,  section  7(aH2) 


requires  Federal  agendes  to  ensure  that 
activities  they  authorize,  fund,  m  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  spedes  or 
to  destroy  or  adversely  modify  ite 
critical  habitat  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  ite 
critical  habitat  the  responsible  Federal 
agency  must  enter  into  formal 
consultetion  with  the  Service.  No  critical 
habitet  is  being  iMtq>osed  for 
Calyptronoma  rivalis,  as  discussed 
above.  Federal  involvement  is  not 
expected  where  the  species  is  known  to 
occur. 

The  Ad  and  its  implementing 
regulations  found  at  50  CFR  1771  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  SO  CFR  17.71,  would 
apply.  These  prohibitions,  in  part  make 
it  illegcd  for  any  person  subject  to  the 
jurisdiction  of  the  United  Stetes  to 
import  or  export  any  threatened  plant 
transport  it  in  interstate  or  foreign 
commerce  in  die  course  of  a  commercial 
activity,  seU  or  offer  it  for  sale  in 
interatete  or  foreign  commerce,  or  to 
remove  and  reduce  the  spedes  to 
possession  frttm  areas  under  Federal 
jurisdiction.  In  addition  for  listed  plants, 
the  1988  amendmente  to  the  Ad  (Pub.  L. 
100-478)  prohibit  (1)  their  malicious 
damage  or  destruction  on  Federal  lands, 
and  (2)  their  removal,  cutting,  digging 
up,  or  damaging  or  destroying  in 
knowing  vidation  of  any  State  law  or 
regulation,  including  Stete  criminal 
b^spass  law.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  frrmi  these  prohibitions 
provided  that  a  stetement  of  "cultivated 
origin''  appears  an  their  containers. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  Commonwealth 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  imder  certain 
circumstances.  It  is  antidpated  that  few 
trade  permits  for  Calyptronoma  rivalis 
will  ever  be  sought  or  issued  since  the 
species  is  not  common  in  cultivation  and 
is  uncommon  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  27329.  Washington,  DC 
20038-7329  (202/343^955). 

Public  Commento  Solidted 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 


suggestions  from  the  public  other 
concerned  governmental  agencies,  the 
sdentific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  <^  this  proposed  rule  are  hereby 
solicited.  Conunents  are  particulariy 
sought  concerning: 

(1)  Biok>g)cal.  commerdal  trade,  or 
other  relevant  date  concerning  any 
threat  (or  lack  thereof)  to  Calyptronoma 
rivalis; 

(2)  The  location  of  any  additional 
populations  of  Calyptronoma  rivalis. 
and  die  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitet  as  provided  by  Section  4 
of  the  Act 

(3)  additional  information  concerning 
the  range  and  distribution  of  this 
spedes;  and 

(4)  current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  Calyptronoma  rivalis. 

Final  promulgation  of  the  regulation 
on  CaJuptronoma  rivalis  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  audi  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Spedes  Ad  provides 
for  a  piMic  bearing  on  this  proposal,  if 
requested  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor, 
Caribbean  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  491,  Boqueron. 
Puerto  Rico  00622. 

National  Environmental  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Ad  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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Ust  of  Subiwte  in  80  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  nuunmals.  Plants 
(agriculture). 


Piopoeed  RagulatkMi  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
L  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-[AMEN0E0] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  B7  Stat  884;  Pub. 
L  94-350, 90  Stat  911:  Pub.  L  95-632. 92  SUL 
3751:  Pub.  L  96-159, 93  SUt  1225:  Pub.  L  96- 


304. 96  SUt  1411:  Pub.  L  100^78. 102  Stat. 
2306;  Pub.  L 100-653. 102  Stat  3825  (16  U.S.C 
1531  et aeq):  Pub.  L  99-625.100 Stat  3500. 
unless  otiusrwise  noted. 

2.  It  is  proposed  to  amend  1 17.12(h) 
by  adding  the  following  family,  and 
Arecaceae  entries,  in  alphabetical  order 
to  the  List  of  Endangered  and 
Threatened  Plants: 


f  17.12 


COflWIIOfI  OtflW 


Sts-     Whin       QrMMI      SpMM 


PiilrM  (to  nwfittCft. 


U.&A.(PR)  T 


Dated  December  22. 1906. 
Becky  Nortoa  DuBlop. 
[FR  Doc  aa-28Bl  Filed  Z-6-88: 8:45  am] 


SO  cm  Part  17 


Statue  for  the  Pyomy  Sculpin,  Cotlua 


R  Fish  and  WUdlife  Service. 
Interior. 
action:  Proposed  rule. 


r.  The  Service  proposes  to 
determine  the  pygmy  sculpin.  Cottus 
pygmaeus,  to  be  a  threatened  species 
under  the  authority  of  the  Endaiogered 
Species  Act  of  1973.  as  amended  (Act). 
This  small  fish  is  known  to  exist  in  only 
Coldwater  Spring  and  the  spring  run  in 
Calhoun  County,  Alabama. 
Groundwater  contamination  and 
restricted  population  represent  major 
threats  to  diis  small  sculpin.  Water 
sampling  has  revealed  low  levels  of 
tricUoroethylene  in  Coldwater  Spring. 
This  proposal  if  made  Hnal,  would 
implement  the  protection  of  the  Act  for 
the  pygmy  sculpin.  The  Service  seeks 
relevant  data  and  comments  from  the 
public. 

OATta:  Comments  from  all  interested 
parties  must  be  received  by  April  10, 
1980.  Public  hearing  requests  must  be 
received  by  March  24. 1989. 


Mall  Office  Center,  Suite  316, 300 
Woodrow  Wilson  Avenue,  Jackson. 
Mississippi  39213.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the 
above  address. 

worn  RNITNBll  WFOWMATIOII  CONTACT: 

James  Stewart  at  the  above  address 
(6O1/96&-400O  or  FT8  490^1900). 


;  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  die  Jackson.  Mississippi,  Field  Office. 
U.S.  Fish  and  Wildlife  Service.  Jackson 


Badiground 

The  pygmy  sculpin  was  first  collected 
from  Coldwater  Spring.  Calhoun  County. 
Alabama  in  1963  and  described  in  1968 
(Williams  1966).  This  species  rarely 
exceeds  45  millimeters  (1.8  inches)  in 
total  length.  The  head  is  large,  body 
moderately  robust  and  the  lateral  line  is 
incomplete.  Coloration  varies  by  sex. 
maturity,  and  breeding  condition,  while 
pigmentation  is  generally  consistent 
(Williams  1966).  Pigmentation  generally 
consists  of  up  to  three  dorsal  saddles 
and  mottled  or  spotted  fins.  Juveniles 
have  a  grayish  black  body  with  three 
light  colored  saddles.  With  maturity,  the 
body  color  becomes  lighter,  with  the 
grayish  black  color  that  remains  forming 
two  dark  saddles.  In  juveniles,  the  head 
is  black,  changing  to  white  with  small, 
scattered  melanophores  in  adults.  In 
breeding  males,  the  dark  spots  in  the 
spinous  dorsal  fin  enlarge  and  become 
more  intense  and  the  fin  margin 
becomes  reddish  orange.  The  entire 
body  becomes  stiffused  with  black 
pigment  which  almost  completely 
conceals  the  underlying  pattern.  The 
breeding  color  of  females  tends  to  be 
slightly  darker  than  in  non-breeding 
females. 


The  only  known  population  of  pygmy 
sculpins  is  in  Coldwater  Spring  and  the 
spring  run.  Coldwater  Spring  is 
impounded  to  form  a  pool  of  over  one 
acre.  2  to  4  feet  deep  (McCaleb  1973). 
The  spring  nm  is  up  to  60  feet  wide  and 
500  feet  long  where  it  is  joined  by  Dry 
Creek.  Below  this  confluence,  the  stream 
Is  known  as  Coldwater  Creek  until  it 
joins  Choccolocco  Creek.  The  spring 
flows  from  the  brecdated  zone  of  the 
Jacksonville  fault  in  the  Weisner 
formation  (Williams  1968,  McCaleb  1973. 
Scott  et  al.  1967).  The  average  flow  is  32 
million  gallons  per  day  with  a  fairly 
constant  temperature  of  16  to  16  degrees 
centigrade  (61*  to  64*F).  The  bottom  is 
gravel  and  sand  with  large  rocks  where 
the  spring  boils  occur.  Large  mats  of 
vegetation  are  present  in  the  spring  pool 
and  along  the  edges  of  the  spring  run. 
Water  excess  to  needs  of  the  Anniston 
Water  Department  flows  over  a  low 
weir  dam  that  is  approximately  22  feet 
wide,  to  form  the  spring  run.  The 
downstream  limit  of  the  pygmy  sculpin 
population  occurs  at  the  confluence  of 
Dry  Creek.  This  small  stream  drains  the 
area  of  Anniston  Army  Depot  and  of  a 
clay  mining  operation.  Water  quality 
degradation  has  been  a  long-term 
problem  in  Dry  Creek.  Historic  records 
are  not  available  to  document  if  the 
pygmy  sculpin  occurred  below  the 
confluence  of  Dry  Creek  prior  to  the 
water  quality  degradation. 

The  City  of  Anniston  owns  Coldwater 
Spring,  the  spring  run,  and 
approximately  240  surrounding  acres, 
llie  spring  pool  serves  as  the  primary 
water  supply  for  Anniston.  The  average 
daily  withdrawl  by  Anniston  is  16.5 
million  gallons  with  an  average  spring 
flow  of  31.2  million  gallons  (Scott  et  al. 
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1987).  The  recharge  area  for  Coldwater 
Spring  is  estimated  at  90  square  miles. 
This  area  includes  portions  of  Anniston 
Army  Depot,  Fort  McClellan,  the  Cities 
of  Anniston  and  Jacksonville,  several 
smaller  towns,  and  private  lands. 

Previous  Service  actions  on  this 
species  include  a  notice  of  review  on 
March  18. 1975  (40  FR  12297).  a  proposal 
to  list  the  pygmy  sculpin  and  three  other 
fishes  as  endangered  with  critical 
habitat  on  November  29, 1977  (42  FR 
60765),  notice  of  extension  of  the 
comment  period  and  public  hearing  on 
February  6, 1978  (43  FR  4872),  notice  of 
withdrawal  of  critical  habitat  on  March 
6. 1979  (44  FR  12382),  reproposal  of 
critical  habitat  and  notice  of  public 
meeting  on  July  27, 1979  (44  FR  44418). 
notice  of  withdrawal  of  proposed  rule 
on  January  24. 1980,  (45  FR  5782).  and 
notices  of  review  on  December  30, 1962 
(47  FR  58454).  and  September  18. 1985 
(50  FR  37958).  The  pygmy  sculpin  was 
placed  in  category  3C  for  the  1982 
notice,  and  in  category  1  for  the  1985 
notice.  Category  3C  candidates  were 
defined  as  taxa  that  have  proven  to  be 
more  abundant  or  widespread  than  was 
previously  believed  and/or  those  that 
are  not  subject  to  any  identifiable 
threat  In  the  1985  notice,  category  1 
candidates  are  defined  as  comprising 
taxa  for  which  the  Service  currenUy  has 
information  on  hand  to  support  the 
biological  appropriateness  of  proposing 
to  list  as  endangered  or  threatened. 

Public  meetings  on  the  1977  listing 

proposal  were  held  in  Birmingham, 

Alabama,  on  March  15, 1978.  and  in 
Anniston.  Alabama,  on  August  28. 1979. 
Numerous  individuals  spoke  at  the  these 
meetings  both  for  and  against  the 
proposal  The  opposition  was  based 
upon  the  fear  of  economic  impacts  and 
loss  of  the  spring  as  a  water  supply. 
Some  individuals  expressed  doubt  that 
the  pygmy  sculpin  was  confined  to  just 
Coldwater  Spring.  Former  Governor 
Wallace  opposed  the  proposal  to  list  the 
pygmy  sciUpin  and  three  other  fish 
species  based  upon  questions 
concerning  the  listing  procedures,  and 
the  potentially  adverse  economic  impact 
that  he  perceived  would  result  from  the 
listing  of  two  species  other  than  the 
pygmy  sculpiiL  The  Aimiston  Water 
Works  and  Sewer  Board  opposed  the 
proposal  because  they  did  not  believe 
there  was  sufficient  data  to  support  the 
listing.  The  Service  discontinued  efforts 
to  list  the  species,  and  on  November  29, 
1979, 2  years  after  publication  in  the 
Federal  Register,  the  species  had  not 
been  listed  and  was  therefore 
automatically  withdrawn  from  proposed 
status  in  accordance  with  provisions  of 
the  Endangered  Species  Act 


Summary  of  Factors  Affecting  the 
Spedes 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  pygmy  sculpin  (Cottus  pygmaeus) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  pygmy 
sculpin  is  known  to  exist  in  only 
Coldwater  Spring  and  the  spring  run.  It 
has  never  beien  collected  below  the 
confluence  of  Dry  Creek  after  water 
frtnn  diese  two  streams  has  completely 
mixed.  Thus,  its  present  range  is  also  die 
known  historic  range.  However,  the 
historic  range  may  have  extended 
downstream  of  the  Dry  Creek 
confluence  prior  to  the  occurrence  of 
environmental  pollution  as  discussed  in 
Factor  E.  The  pygmy  sculpin  and  its 
habitat  are  threatened  by  the  proposed 
construction  of  a  hi^way  bypass  bom 
Interstate  Highway  20  to  the  City  of 
Anniston.  The  Alabama  Highway 
Department  has  identified  three 
alternate  routes  for  the  proposed 
Anniston  Bypass.  The  early  planning 
preferred  route  (alternate  one)  is  along 
the  side  of  Coldwater  Mountain 
immediately  above  and  to  the  east  of 
Coldwater  Spring.  The  second  alternate 
is  to  the  west  of  Coldwater  Spring.  The 
third  alternate  is  an  enlargement  of  the 
existing  road  immediately  adjacent  to 
and  west  of  Coldwater  Spring  and  the 
spring  run  (Carwile  in  litt.).  All  three  of 
these  proposed  routes  pass  through  the 
recharge  area  for  Coldwater  Spring 
(Scott  et  al.  1987).  Water  in  subsurface 
aquifers  moves  along  fissures,  faults  and 
cracks  in  reaching  the  aquifer  and  in 
returning  to  the  surface.  The  recharge 
area  for  Coldwater  Spring  is  estimated 
at  90  square  miles  and  includes 
Coldwater  Mountain.  Construction  of 
alternate  one  will  be  along  the  side  of 
Coldwater  Mountain  and  wiU 
undoubtedly  require  the  use  of 
explosives  in  carving  out  the  roadway. 
This  use  of  explosives  might  result  in  the 
shifting  and  closing  or  cracks  and 
fissures  which  allow  water  to  surface  at 
Coldwater  Spring.  An  additional  threat 
posed  by  the  completion  of  alternate 
one  is  the  accidental  spillage  of  toxic 
substances.  Coldwater  Mountain  is  so 
steep  and  the  underlying  rock 
formations  of  such  relatively  low 


permeability  that  the  susceptibility  for 
contamination  from  the  mountain  is  low. 
However,  parallel  to  Coldwater 
Mountain  and  in  the  valley,  is  the 
Jacksonville  Fault  The  valley  has  a 
thick  residual  mantie  with  underlying 
cavernous  carbonate  rocks  over  the 
Fault  This  area  is  highly  susceptible  to 
contamination  because  sinkholds  and 
depressions  on  the  land  surface  are 
common  in  parts  of  this  recharge  area 
(Scott  et  al  1987).  Any  accidental  spill 
from  the  proposed  roadway  into  this 
highly  permeable  area  would  likely 
result  in  rapid  contamination  of 
Coldwater  Spring  to  the  detriment  of  the 
pygmy  sculpin.  AJtemates  two  and  three 
are  to  the  west  of  Coldwater  Spring  and 
do  not  pose  the  same  magnitude  of 
threat  as  alternate  one.  However,  they 
are  still  within  a  portion  of  the  recharge 
area  and  the  potential  for  contamination 
by  accidental  spillage  does  exist 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Coldwater  Spring  and  the 
spring  ran  are  owned  and  protected 
from  trespassing  and  collecting  by  the 
Anniston  Water  Department  As  long  as 
this  protection  exists,  this  species 
shoidd  not  be  overntilized. 

C.  Disease  orpredation.  Although  the 
pygmy  sculpin  may  be  a  prey  species  for 
larger  carnivorous  fish  and  water 
snakes,  and  may  be  afflicted  by 
diseases  and  parasites  common  to  fish, 
there  is  no  evidence  to  indicate  that 
natural  mortalities  from  these  sources 
are  a  problem  at  present 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  inadequacy 
of  existing  regulatory  mechanisms.  The 
State  of  Alabama  requires  a  scientific 
collector's  permit  if  a  species  such  as 
the  pygmy  sculpin  is  to  be  collected. 
Hiis  species  is  listed  as  threatened  by 
the  Alabama  Nongame  Conference 
(Mount  1986)  and  is  designated  a 
nongame  species  by  the  State  of 
Alabama.  As  a  nongame  species,  it  is 
unlawful  to  possess  more  than  four 
individuals  without  a  scientific 
collection  permit  The  difficulty  of 
enforcing  the  permit  requirement  and 
the  priority  demands  for  a  law 
enforcement  officer's  time  virtually 
eliminate  any  protection  for  this  species. 
Therefore,  the  most  effective  protection 
has  been  provided  by  a  cooperative 
agreement  between  the  Anniston  Water 
Works  and  Sewer  Board  and  the  U.S. 
Fish  and  Wildlife  Service  that  no  action 
will  be  taken  which  would  endanger  the 
pygmy  sculpin.  While  this  good  faith 
agreement  provides  protection  from 
actions  under  the  control  of  the  Board,  it 
does  not  provide  protection  &t)m  water 
contamination  and  construction  projects 
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discussed  in  Factors  A  and  E  or  from 
other  factors  beyond  the  Board's  control. 

E.  Other  natural  ormanmade  factors 
affecting  its  continued  existence.  Water 
contamination  is  occurring  in  surface 
water  and  the  subsurface  aquifer  and  is 
affecting  both  Coldwater  Spring  and  Dry 
Creek.  Water  sampling  on  and  adjacent 
to  the  Anniston  Army  Depot  (Depot) 
indicates  hexavalent  chromium  is 
discharged  to  Dry  Creek  and  that 
chlorinated  hydrocarbons  are  in  the 
ground  water  at  the  Depot  (Schalla  et  aL 
1964).  Schalla  et  aL  conclude  that  the 
migration  of  chlorinated  hydrocarbon  is 
not  of  immediate  concern  but  may  have 
long-range  impacts.  Trichloroethylene 
occurs  in  strong  concentrations  (up  to 
120.000  parts  per  billion)  in  test  wells  on 
Annistan  Army  Depot  and  up  to  3.4 
parts  per  billion  in  Coldwater  Spring 
(ESE 1986).  Sampling  in  1966  did  not  find 
phenols  and  hexavalent  chromium  in 
Coldwater  Spring  yet  these  chemicals 
may  be  migrating  in  the  aquifer  since 
they  are  found  in  test  wells  2  and  4  on 
the  Depot  Shallow  ground  water  in  the 
area  of  these  wells  Qkely  contributes  to 
the  recharge  of  the  Jacksonville  fault 
zone  (Kangas  1967).  Kangas'  assessment 
indicates  ^t  water  is  lost  from  the 
shallow  aquifer  between  the  D^iot 
boundary  and  test  well  2.  This  indicates 
that  water  from  the  Depot's  shallow 
aquifer  is  sinking  to  a  deeper  aquifer 
and  possibly  surfacing  at  Coldwater 
Spring.  The  90  square  mile  recharge  area 
includes  sevwal  potential  contamination 
sources,  including  a  chemical 
manufactring  industry.  Port  McClellan. 
the  City  of  Anniston,  at  least  one 
landfill,  and  the  proposed  highway 
connecting  Interstate  20  and  State 
Highway  202. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
infonnatioa  avaUable  regardiiig  the  past 
present  and  future  threats  faced  by  ^s 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  pygmy 
sculpin  as  threatened.  Thieatmed  status 
was  chosen  because  the  species  does 
not  appear  to  be  in  imminent  danger,  but 
it  does  face  threats  which  could  place  it 
in  danger  of  extinction  within  the 
fbreseeaMe  future.  Critical  habitat  is  not 
designated  for  reasons  discussed  in  the 
foUowing  section. 

Critical  HaUtot 

Section  4(aK3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
same  time  the  species  is  determined  to 
be  endangered  or  threatened.  The 
Service  finds  that  desipiation  of  viticai 


habitat  is  not  prudent  for  this  species  at 
this  time  owing  to  lack  of  benefit  from 
such  designation.  No  additional  benefits 
would  accrue  from  a  critical  habitat 
designation  that  do  not  already  accrue 
from  the  listing. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohititions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endfmgered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Sisrvice  foUowing  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibition  against  taking  and  harm  are 
discussed,  in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  wMh  respect  to  any  species 
that  is  proposed  at  hited  as  endangered 
or  theetened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interageny  cooperation  provision  of 
the  Act  are  codified  at  50CFR  Part  402. 
Section  7(aM4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  lUcely  to  feopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat  If  a  species  is  listed 
subsequendy,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Federal  involvement  with  this  spedes 
is  expected  to  include  the  Federal 
Highway  Administration  relative  to 
hi^way  construction,  and  the 
Environmental  Protection  Agency  and 
Department  of  Defense  relative  to 
poUution  of  the  subsurface  aquifer. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  direatened 
wildlife.  These  prohibitions,  in  part 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 


take,  import  or  export  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  SO  CFR  17.22, 
17.23,  and  17.32.  Such  perinits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  o&erwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

PubUc  Comraeots  Solidtad      >  —  . 

The  Service  intends  that  any  6naf 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as    \  "* ' 
possible.  Therefore,  any  comments  df, '  ^ 
suggestions  frtMn  the  pwlic.  other    "' "  '  *' 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
odier  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particulariy  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  spedes: 

(2)  The  location  of  any  additional 
populations  of  this  spedes  and  the 
reasons  wdiy  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act 

(3)  Additional  information  concerning 
the  range  and  distrilnition  of  this 
spedes;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  spedes. 

Final  promulgation  of  the  regulation 
on  this  spedes  will  take  into 
consideration  the  conunents  and  any 
additional  information  received  by  Uie 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regidation 
that  differs  from  this  proposal. 

The  Endangered  Spedes  Act  provides 
for  a  public  hearing  on  this  proposal  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
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requests  must  be  made  in  writing  and 
addressed  to  Field  Supervisor  (see 
AOOmsscs  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has   . 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
PoUcy  Act  of  1960.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Spedes  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agricidture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AMENDED] 

1.  The  authority  dtation  for  Part  17 
continues  to  read  as  follows: 

Audiority:  Pub.  L  93-205, 87  Sut.  884:  Pub. 
L  94-359.  90  SUL  911;  Pub.  L  95-632,  92  Stat 
3751:  Pub.  L  96-159,  93  Stat  1225;  Pub.  L  97- 
304.  96  SUt  1411;  Pub.  L  100-478. 102  Stat 
2306;  Pub.  L  100-653, 102  Stat  3825  (16  U.S.C 
1531  et  seg.};  Pub.  L  99-652, 100  Stat  3500; 
unless  otherwise  noted. 

2.  It  is  proposed  to  amend  8 17.11(h) 
by  adding  the  foUowing,  in  alphal>etical 
order  under  FISHES,  to  the  List  of 
Endangered  and  Threatened  WUdlife. 

117.11 


w  •  • 


Convnon  nsnw 


ScMfiinc  nsms 


ranQS     endsnosvad  of 


Status 


CriScil       SpecM 


Fishes 
Scutpin,  pygmy. 


Cottus  pygmaeus . 


U.SA    EiMrt- 
(AU 


17,44M 


3.  It  is  further  proposed  to  add  the 
following  as  special  nde  to  S  17.44(u). 

S  17.44    Special  rules-FISHES 

(u)  Pygmy  sculpin  [Cottus  pygmaeus). 
The  City  of  Anniston  Water  Works  and 


Sewer  Board  will  continue  to  use 
Coldwater  Spring  as  a  munidpal  water 
supply.  Pumpage  may  remove  all  spring 
flow  in  excess  of  six  cubic  feet  per 
second  (3,888,000  gallons  per  day). 


Dated:  December  22, 1968. 
Becky  Norton  Dunkip, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
[FR  Doc  89-2859  FUed  2-6-89: 8:45  am] 

BRXSn  coos  411«-Si-« 


5900 


Notices 


TNs  wction  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rutes  or 
proposed  rales  ttiat  its  apptical>te  to  flw 
public.  Notices  of  Iwrings  and 
investigations,  cowmiaDe  meetings,  agency 
decisions  and  ailings,  delegations  of 
authority,  filing  of  peWons  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  tt«s  section. 


DEPARTMENT  OF  AGRICULTURE 

(TB-M-003] 

Natkmil  Adtfteory  Commttta*  for 
TotMcco  InspMflon  Swicit  Mralhiy 

In  aoaHtfance  wi<h  tke  Federal 
Advisory  Committee  Act  (5  US.C.  App. 
1)  announcement  is  made  of  the 
following  committee  meeting: 

Name:  National  Advisoiy  Committee  for 
Tobacco  Inspection  Services. 

Time:  9:30  ajn. 

PImx  Aj^cBtlBcal  Mariartng  Service.  UJ&. 
DepitMiint  of  Ayteoltive.  Conference  Reaa. 
Room  3506  South  Building.  14th  and 
Independence  Avenue.  Warfiingtoo.  DC 
20ZSO. 

Purpote:  To  review  various  regulations 
issaad  pMrsuant  to  the  Tobacco  Inspection 
Act  (7  U.S.C  511  et  seq.).  to  bear  persons  who 
have  asked  to  ■ddiess  the  ooauaittoe  and 
who  have  t>een  scheduled  to  do  so,  and  to 
discuss  the  level  of  tobacco  inspection  and 
related  services.  In  particoiar.  the  comnrittee 


Federal  Register 

Vol.  54.  Na  24 

Tuesday.  February  7.  1960 


will  consider  an  increase  in  the  user  fee  to 
recover  costs  involved  in  the  inspection  and 
grading  of  tobacco  sold  at  designated  auction 
markets  begmnmg  with  die  lOW  00  selling 
season. 

The  neetiog  is  open  to  the  paMic  Public 
participation  will  be  tiauted  to  written 
statements  sofaoitted  tiefore.  at,  or  after  tiw 
meeting  uideas  otherwise  requested  by  the 
committee  chaiipetaoa. 

Persons,  other  than  members  who  wish  to 
address  the  committee  at  tiie  meeting,  shoeld 
contact  Ernest  L.  Prtce.  Director.  Tobacco 
Division.  Ayricataval  Marketing  Service.  US. 
Department  of  Agriculture.  300  Udi  Street 
SW,  Room  502  Annex  Building.  PXX  Bok 
0645fl,  Waahiogtoa  DC  200SO-645*.  (202)  447- 
2567,  prior  to  the  meeting. 

Dated  Febnsary  1.  laoa 
|.  Patrick  Boyle. 

Administrator. 

[PR  Doc  60-2807  Filed  2-6-89;  &45  am] 
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Animal  and  Plant  HmND  hniMCtian 


(Docket  Mat  M-t13) 

UJS.  Valaflnary  Biological  Product  and 


AOCNCV:  Animal  and  Plant  Health 
loapectioa  Service.  USDA. 
action:  Notice. 


:  By  this  notice,  we  are 
advising  the  public  of  licenses  for 
production  of  veterinary  biological 


products  and  Itceoses  for  establishments 
prtxiucing  veterinary  biological  producis 
that  have  beeo  issued  by  the  Animal 
and  Plant  Health  Inspection  Service 
during  the  month  of  November.  1968. 
The  licenses  have  been  issued  in 
accordance  with  9  CFR  Part  102,  which 
regulates  the  licensing  of  veterinary 
biological  products  and  establishnients 
producing  veterinary  biological 
products. 

FOR  RIRTHER  INFOaMATION  COHTACT 
Dr.  Peter  L  Joseph,  Senior  Staff 
Veterinarian.  Veterinary  Biologies. 
Biotechnology,  Biolo(^8,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  Room  838. 
Federal  Buildii^g,  ti505  Belcrest  Road. 
HyattsvUle.  MD  20782,  (301)  43&-6332. 

guppigmwrawY  atrowamiOM.  The 

regulations  in  9  CFR  Part  102,  "Licensea 
For  Biological  Prodocts,**  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Vinia-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended.  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
detennining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

Pursuant  to  these  regulations.  APHIS 
has  issued  the  following  U.S.  Veterinary 
Biological  Product  Licenses  during  the 
month  of  November,  1988: 


Product 
loenae  code 


ProdHd 


Estat)lishment 


license  No. 


7160.00 ._ 

C800.00... 
A101.20._ 
A841^._ 
2101.01  _ 

A201^.- 
2679.00 .- 
3601.01  _ 


11-1-68 

11-3-66 
11 
11 
11-7-66 


Ctoabldhim      Chauvosi-Saplicuin^iaemolyticum-Novyi-SonMii-Pefringens, 

Types  CAD  Badarin-ToMUd. 

NomMl  Serum,  Equine  Origin,  For  Further  Manufacture _ ~ 

Bcwtne  RWnoaacheilie  Vin«,  ModHied  Live  Virue,  For  Furttwr  Manufacture... 

Bovine  Parrinfluenza.  Vin«,  Modified  Live  Vius,  For  Further  Mwwfacture 

DordetoSa  Bronchiaeptica-Eiysipatolhrix  Rhusiopa«Me.Paslaurala  Multo- 

dda  Bactartn. 
Bovine  Vinjs  Oanhaa  Vims,  ModKed  Liwa  Viws,  For  Fwther  Manolacdlure.. 


11-14-66 
11-21-66 


Normal  Plasma.  Equirw  Origin.. 


Deecham  I 

Quad  Five 

Beecham  Laboratories.. 
Doochaw  Laboratories.. 
AmtNCO,  Inc — ....... 

Deecham  Laboraiofies.. 

Nordan  Laboratories 

Lake  Immunogenics,  mc 


225 

366 
226 
225 

281 

225 
160 

318 


The  regulations  in  CFR  Part  102  also 
require  that  each  person  who  prepare 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C 
151  el  seq.)  shall  hold  a  U.S.  Veterinary 
Biological  Establishment  License.  The 
regulations  set  fordi  the  procedures  for 
applying  for  a  license,  the  criteria  for 


determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

Pursuant  to  these  regulations,  APHIS 
has  issued  the  following  U.S.  Veterinary 
Biological  Establishment  License  during 
the  month  of  November,  1988: 


EstablishmenI 

EataUiah- 

menl 
loanseNo. 

Date  issued 

OiMri  Five.  361 
Rottiiemay  Road, 
Box  5,  Ryegate, 
Montana  59074. 

366 

Nov.  3.  1966. 
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Done  at  Washington.  DC.  this  2nd  day  of 
February  1980. 

lamas  W.  Glosssr. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc  89-2868  Rled  2-6-80;  8:45  am] 
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DEPARTMENT  OF  COyHERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.  Chapter  35). 
Agency:  Bureau  of  Economic  Analysis 
Tide:  Unemployment  Insurance  Benefit 

Payments  by  Coimty 
Form  Number:  Agency — ^NA;  OMB — 

0608-0038 
Type  of  Request-  Renewal  of  a  currently 

approved  collection 
Burden:  24  Respondents;  144  reporting 

hours 
A  verage  Hours  Per  Response:  6  Hours 
Needs  and  Uses:  The  Bureau  of 
Economic  Analysis  prepares  cotmty 
estimates  of  personal  income.  To 
produce  county  estimates  of 
unemployment  insurance  benefit 
payments,  which  are  a  part  of 
personal  income,  it  is  necessary  to 
request  data  directly  from  the 
responsible  State  agencies.  The  data 
which  are  compiled  by  the  States  for 
their  own  administrative  purposes  are 
only  available  from  the  State 
administering  the  programs. 
Affected  Public:  State  government 

agencies 
Frequency:  Annually 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated  February  1, 1989. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  80-2771  Filed  2-6-89:  8:45  am] 
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Agency  Infonnatton  Colectfona  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposals  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S,C  Chapter  35), 

Agency:  Patent  and  Trademark  Office 

Title:  Patent  Processing 

Foim  Number:  Agency — ^Numerous: 
OMB— 0651-0011 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  125,000  respondents;  331,574 
reporting  hours;  Average  hours  per 
response  is  2.43  hours 

Needs  and  Uses:  TTie  Patent  and 
Trademark  Office  is  responsible  for 
issuing  patents.  The  information 
collected  is  for  use  by  the  staff  of  the 
Patent  and  Trademark  Office  in  order 
to  process  patent  applications  and 
assess  the  propriety  of  granting 
United  States  patents. 

Affected  Public:  Individuals;  State  of 
local  governments;  Farms;  Businesses 
or  other  for-profit  institutions;  Federal 
agencies;  Non-profit  institutions;  and 
Small  businesses  or  organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Robert  Veeder.  395- 
3785 

Agency:  Patent  and  Trademaric  Office 

Title:  Miscellaneous  Patent  Provisions 

Form  Number  Agency — None;  OMB — 
0651-0018 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  ctirrently 
approved  collection 

Burden:  2,215  respondents;  2,046  burden 
hours;  Average  hours  per  response — 
.92  burden  hours 

Needs  and  Uses:  The  information 
requested  is  used  by  PTO  in 
determining  whether  or  not  to  grant  a 
patent  when  two  or  more  individuals 
are  responsible  for  the  invention.  The 
data  requirements  under  this 
clearance,  however,  are  primarily 
related  to  applying  for  a  Statutory 
Invention  Registration.  This  provision 
allows  firms  or  individuals  to  register 
for  a  special  benefit.  Under  this 
provision,  a  patent  is  not  issued  but 
no  other  person  or  corporation  can 
apply  for  ownership  of  the  invention. 
However,  others  can  use,  make  or  sell 
the  invention. 

Affected  Public:  Individuals;  Businesses 
or  other  for-profit  institutions;  Federal 
agencies;  Non-profit  institutions; 
Small  businesses  or  organizations 

Frequency:  On  occasion 


Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Robert  Veeder.  395- 

3785. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Robert  Veeder,  OMB  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  January  31, 1969. 
Edward  Midials. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc  89-2774  Filed  2-6-89:  8:45  am] 
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Agency  Niimmauun  coaecnon  unoer 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  follonving  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperworii  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export  ^ 

Administration. 
Title:  Service  Supply  Licensing 

Procedure. 
Form  Number  BXA-6026P  and  E.AJI. 

section  773.7  (d)  ft  (k);  OMB-0094- 

0002. 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection. 
Burden:  115  respondents:  530  responses; 

489  reporting/recordkeeping  hours. 
.    Approximate  hours  per  respondent  is 

4  hours. 
Needs  and  Uses:  The  Service  Supply 

License  procedure  provides  U.S.  firms 

a  means  to  provide  prompt  service  for 
'  equipment,  (A)  previously  exported 

from  the  U.S.,  (B)  produced  abroad  by 

a  subsidiary,  affiliate  or  branch  of  a 

U.S.  firm  or  (C)  produced  abroad  with 

U.S.  parts  included  in  the 

manufactured  product. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 

organizations. 
Frequency:  On  occasion;  quarterly, 

recordkeeping. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit, 
OMB  Desk  Officer  Francine  Picoult. 

395-7340. 
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Co^M  of  Ike  abovs  kiforaMtion 
collection  propMal  can  be  obtained  by 
cattog  or  writini  OOC  Ctearaaoe 
Officer.  Edward  Michals,  (202)  ZTl-VTL 
Department  of  Caounerce.  Room  8B22. 
14th  and  Canttitation  Avenue  NW^ 
Waahington.  DC  20230. 

Written  coauenli  and 
recoaamendations  for  the  prapoaed 
infonnatian  coBection  ahonld  be  aant  to 
Frandne  Picoult  0MB  Oeak  Officer. 
Room  3206  New  Executive  Office 
Building.  Washington.  OC20iOS. 


Edwaidl 

DepoiimmMQum  emM  Cffiear,  Offtcenf 

ManagememI  amd  Orgaaiaitmm. 

(FR  Doc  8»-2775  Filed  «-«-«t  *tt  aa] 


Forsign-Trad*  Zoom  aoflfd 
[Order  No.  42t) 

Approval  for  cxpanvon  or  i  moiyii 
TraritZmoflo.  17,KMMoCllr.  KS 


Pursuant  to  (he  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  10. 
1934.  as  aawfad  (19  U.&C  tta-Olu). 
and  the  Foreign-Trode  Zooee  Board 
Regulation  (IS  CPU  Fart  40(4.  the 
Foret^-Trade  Zam»  Board  (te  Board) 
adopts  the  following  order 

Whereas,  the  Greater  Kansas  Ci^ 
Foreign-Trade  Zone,  Inc  Grantee  df 
Foreign-Trade  iMoa  No.  17.  has  appBed 
to  the  Board  for  aufliority  to  expand  its 
general-purpose  zone  in  Kansas  City, 
Kansas,  to  include  two  additional  public 
warehouse  sites  in  Kansas  City,  within 
the  Kansas  Qty  Customs  port  of  entry: 

Whereas,  the  appUcaticni  was 
accepted  for  f3ing  on  Novenber  10. 
1987.  and  notice  inviting  pubtic  coouaient 
was  givea  in  the  redeial  Ragfster  on 
November  21 1907  (Dodcet  3S-t7, 52  FR 
45003): 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recoounends  approval: 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  cone  services  in 
the  Kansas  City  area:  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act  as  amended,  and  the  Baord's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest 

Now.  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  wi^  the 
application  flled  November  10, 1987.  The 
grant  does  not  include  authority  for 
manufacturing  operations,  and  the 


GimOm  ahaX  aetifsr  the  Baud  for 
appnval  prior  lo  ike  oooBMOoeBKHt  «f 
any  manuifacturing  or  aMoably 
operations.  He  authority  given  in  this 
Order  is  subject  to  settlesient  locally  by 
the  District  IXrector  of  Custonu  and  the 
District  Anqr  Bq^eer  regarding 
compBance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington.  DC  this  31st  day  of 
January  1W9. 
lanW.Maraa. 

Asaiatant  Secretary  rfComnemefiar  Import 
Administration,  Qmirman.  Committee  of 
Alternates  Foreign-Trade  Zones  Board. 

|olB|.DBPaiila.|E, 

Executive  Secretary. 
[PR  Doc. 
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Tnido  Zono  Mo.  2B 


«V 


Pursuant  to  the  authority  panted  iD 
the  Foreign-Trade  Zones  Act  of  Jooe  UL 
19S1  as  amended  (19  U.&C  81a-«iii 
and  die  ForeigB-Trade  Zones  fioazd 
RegdatioM  (IS  CFK  Part  400).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  fbUowipg  order 

Whereas,  the  Louisville  and  )efiiecsoD 
County  Riveipert  Autkority.  Grantee  of 
Foreign-Trade  Zone  No.  29.  has  appUod 
to  the  Board  for  authority  to  expand  its 
general-purpose  zone  in  Louisville. 
Kentndcy.  to  indude  additional  acreage 
at  the  existing  zone  site  at  the  Riverport 
Industrial  Complex  and  to  add  a  site  in 
eastern  Jefferson  County,  within  fte 
Louisville  Castoms  port  of  entry: 
Whereas,  the  application  was 
accepted  for  filing  on  November  10, 
1987.  and  notice  inviting  public  comment 
was  given  in  the  Federal  Re^ster  on 
November  24. 1987  (Docket  34-87. 52  FR 
45003): 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval: 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Louisville  area;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  diat 
approval  of  the  application  is  in  the 
pij>hc  interest: 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  au^Hxized  to 
expand  its  sone  in  accordance  with  the 
application  filed  November  10, 1987.  The 
grant  does  not  include  authority  for 


manof actufing  operations,  and  Ae 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  hi  diis 
Order  is  sabfect  to  settlement  locally  by 
the  District  Director  of  Costons  end  the 
District  Amy  Bugiueor  legaidiiig 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  WaAk«taa.  DC  dua  Slst  day  «r 
January  1908. 
laaW.Mwaa. 

Assistant  Secretary  of  Commerce  for  Import 
AdminhtratioH.  Ghonnnan.  Committee  of 
AltematrnFanigK-Traik  Zones  Board. 

|ohn1.1lBFaala,|T.. 

Executive  Secretary. 

PH  Doc  flB-388S  Filed  2-4-89: 8:45  ang 
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Approval  for  ExpmlonofForOlgn- 
Trodo  ZOno  Nol  T4  wMmmto,  l^B 


It  to  tke  aotbority  granied  ia 
the  Foreifpo-Trade  Zoms  Act  cf  }aae  U. 
1934.  as  oimmM  (10  USXL  Olo-Olo). 
and  the  Voaa^-Ttuim  Zones  Board 
Regulations  (IS  CFR  Plsrt  40^  the 
Foreign-Tnde  Zoms  Board  (the  Boanl} 
adopts  the  foHoaring  order. 

Whereaa.  tfao  Oty  of  BahJaaoie, 
Grantee  of  Foreign-Tkode  Zone  No.  74. 
has  applied  to  IIk  Board  far  aotbority  to 
expand  its  geaerai^Bpoae  zone  in 
Bdtimore.  Maryland,  to  incfaide  tfie 
Point  Breeze  BMSineas  Center,  within  the 
Baltimore  Customs  port  of  entry: 

Whereas,  the  applicatwn  was 
accepted  for  filing  on  October  29. 1987. 
and  notice  inviting  pubKc  comment  was  . 
given  in  die  FadoEal  Kogiator  on 
Novendier  12. 1907  (Docket  29-07, 52  FR 
43378): 

Whereas,  an  examiners  oommittee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  af^rovak 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Baltimore  area;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest 

Now.  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  October  29, 1987.  The 
grant  does  not  include  authority  for 
manufacturing  operations,  and  the 
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Grantee  shaU  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manatacturiog  or  assembly 
operations.  The  authority  given  in  this 
Order  is  sobfect  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  En^eer  regarding 
compliance  with  their  respective 
requirements  rdating  to  foreign-trade 
zones. 

Signed  at  Washington.  DC.  diis  31st  day  of 
January  19BB. 
Jan  W.  Mans, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chmrman,  Committee  of 
Aitemates  rOTd^t-rrode  Zones  Board. 

Jolui  J.  Da  Poota,  Jr.. 

Executive  Secretary. 

(FR  Doa  a»-28M  Filad  2-6-80;  8:45  am] 


Intomatlonol  Trodo  Admhilstmtlon 

[A-5SO-0101 

Initiotiofi  of  AfittdufnpinQ  Duty 

ITl 


AOCNCV:  Import  AdminisiialioB. 
International  Trade  AdministratiMi. 
Commerce. 
action:  Notice. 


;  On  the  basis  of  a  pedtion 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  meciianical  transfer  presses 
fit>m  Japan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  dian  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Conunission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  medianical  transfer 
presses  materially  injure,  or  threaten 
material  injuiy  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  February  26, 1909.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  June  21, 1989. 
EFFECTIVE  DATE:  February  7, 1989. 
FOR  FmrrHER  information  CONTACT 
James  P.  Maeder,  Jr.  or  Mary  S.  Clapp. 
Office  of  Antidumping  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230:  telephone  (202)  377-4929  or 
(202)  377-3905,  respectively. 
SUPPI.EMENTARY  INFORMATION: 

The  Petition 

On  January  12. 1989,  we  received  a 
petition  filed  in  proper  form  by  the 


Verson  Division  of  Allied  ftoducts 
Corporation,  the  United  Aoto  Wotken. 
and  the  United  Staelworkers  of  America 
(AFL-CIO-CLC)  on  behalf  of  the 
domestic  mechanical  transfer  press 
industry.  In  conplianGe  with  the  filiag 
requirements  of  19  CFR  353^6^ 
petitioners  allege  that  imports  of 
mechanical  transfer  presses  from  Japan 
are  beiitg.  or  are  likdy  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meampg  of  section  731  of  the 
Tariff  Act  of  193a  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry. 

Umted  States  Price  and  Foreign  Manccfl 
Vahw 

Petitioners' estimate  of  United  States 
price  is  based  on  Verson's  bid  price  less 
the  estimated  amoant  by  which  the 
winning  company  underbid  it  US.  duty, 
movement  cbai^ges.  U.S.  Customs 
merchandise  processing  fee.  and  U.S. 
Customs  harbor  maintenance  fee  were 
deducted.  Petitioners'  estimate  of 
foreign  market  value  (FMV)  is  based  on 
a  constructed  value,  calculated  on  the 
basis  of  Verson's  actual  cost  of 
manufacture,  adjusted  far  known 
difierences  betw^een  Japanese  and  MS. 
costs. 

Based  on  a  comparison  of  FMV  to  die 
United  States  price,  petittonets  allege 
dumping  margins  ran^ng  from  8.19  to 
97.68  percent 

initiation  of  lovestigatioo 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  %vhether  it  sets  fbrdi  die 
allegations  necessary  for  the  initiatian 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  die  allegations. 

We  examined  the  petition  on 
mechanicai  transfer  presses  tmm  Japan 
and  found  that  it  meets  the  requirements 
of  section  732(b)  of  the  Act  TTierefore, 
in  accordance  with  section  732  of  the 
Act  we  are  initiating  an  antidumping 
duty  investigation  to  determine  whether 
imports  of  mechanical  transfer  presses 
from  Japan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  June  21, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 


(HTS),  as  provided  for  in  section  1201  et 

aeq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
fitim  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  covnage. 

Imports  covered  by  this  investigatian 
are  shqnents  of  medianical  transfer  ' 
presses  from  Japan.  For  prpooes  of  this 
investigation,  the  tens  "mechanical 
transfer  presses"  refers  to  automatic 
metal-forming  machine  tools  with 
multiple  die  stations  in  which  the 
woikpiece  is  move  fit)n  station  to 
station  by  a  tran^ier  mechanism 
synchraoized  with  the  press  actioB. 
whedwr  inqxHtod  as  machines  or  parts 
suitable  for  use  soiefy  or  principally 
with  these  madnnes.  Thrae  presses  nay 
be  assembled  or  ■naasembled.  Daring 
most  of  the  review  period,  audi 
merchandise  was  dassifiable  under 
items  074.3503. 074.3500, 074.3587, 
074.3592, 074.3594, 074.3596. 074.5315, 
and  674.5320  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
This  merchandise  is  currendy 
classifiable  under  HTS  items  846Z.29.00i 
8462.39100,  8462.49.0a  8462il9Jn. 
8466.94.50. 

Notification  of  IPC 

Section  732(d]  of  the  Act  nM]utfes  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  aaed 
to  arrive  at  this  detennination.  We  will 
notify  the  ITC  and  malce  available  to  it 
all  nonpri\nleged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Pieliminaiy  Determination  by  ITC 

The  ITC  will  determine  by  February 
26, 1989.  whether  there  is  a  reasonable 
indication  that  imports  of  mechanical 
transfer  presses  from  Japan  materially 
injure,  or  threaten  material  injury  ta  a 
U.S.  industry.  If  its  determination  is 
negative,  the  investigation  will 
terminate:  otherwise,  it  will  proceed 
according  to  the  statutory  and 
regulatory  procedures. 


BEST  COPY  AVAILABLE 
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This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act 
|u  W.  Maiw, 

Aasiatant  Secretary  for  Import 
Administration. 
February  1, 1980. 
(FR  Doc  88-2866  Filed  2-8-88;  8:45  am] 
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(A-S8»-014] 

Tuners  (of  The  Type  Ueed  In 
Consumer  Electfonic  Products)  From 
Jspsn;  Final  Roeutts  of  Antidumping 
uuiy  AuiiNiNeueuvv  neview 

AOiNCr.  International  Trade 
Administration/Import  Administration, 
Department  of  Conunerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


r.  On  December  13, 1968,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  antidumping 
duty  administrative  review  on  tuners  (of 
the  type  used  in  consumer  electronic 
products)  from  Japan.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  December  1, 1966  through 
November  30, 1987. 

We  gave  interested  parties  an 
oppor^nity  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  The  final  results  of  review 
are  unchanged  from  those  presented  in 
the  preliminary  results. 
imcnvi  OATC  February  7. 1989. 

PON  RINTNM  MFONMATION  OONTACTt 
Edward  Haley  or  Robert  Marenick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  (202)  377-6255. 

TANV  MFONHMTION; 


Background 

On  December  13, 1988,  the 
Department  of  Commerce  ("The 
Department")  published  in  the  Federal 
Register  (53  FR  50063)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  fmding  on  tuners 
(of  the  type  used  in  consumer  electronic 
products]  from  Japan  (35  FR  18914, 
December  12, 1970].  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 


(HTS),  as  provided  for  in  section  1201  et 
aeq.  of  the  Onnibus  Trade  and 
Competitiveness  Act  of  1968.  All 
merdiandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  the  review  are 
shipments  of  tuners  (of  the  type  used  in 
consumer  electronic  products) 
consisting  primary  of  television  receiver 
tuners  and  tuners  used  in  radio  receivers 
such  as  household  radios,  stereo  and 
high  fidelity  radio  systems,  and 
automobile  radios.  They  are  vitrually  all 
in  modular  form,  aligned  and  ready  for 
simple  assembly  into  the  consumer 
electronic  product  for  which  they  were 
designed.  The  term  "consumer 
electronic  product"  includes  television 
sets,  radios,  and  other  electronic 
products  of  the  type  commonly  bought 
at  retail  by  household  consumers, 
whether  or  not  used  in  or  around  the 
household.  Excluded  are  complete 
stereophonic  tuners  which  are  consumer 
products  themselves,  but  not  excluded 
are  modular-type  stereophonic  timers. 
During  the  review  period,  such 
merchandise  was  classifiable  under 
items  685X1200  and  685.3300  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  under  HTS  items 
8529.9ai0  and  8529ja50.  The  HTS  item 
ntmibers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  one  manufactxirer/ 
exporter  of  Japanese  tuners  to  the 
United  States,  Toa  Electric  Co.,  Ltd.,  and 
the  period  December  1, 1986  through 
November  30, 1987. 

Final  Results  of  die  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
the  same  as  those  presented  in  the 
preliminary  results  of  review,  and  we 
determine  that  a  dumping  margin  of  1.9 
percent  exists  for  Toa  Electric  Co.,  Ltd. 
for  the  period  December  1, 1986  through 
November  30, 1987. 

The  Department  will  instruct  the    - 
Customs  Service  to  assess  antidumping 
duties  at  the  above  rate  on  all 
appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act.  the 
Department  shall  require  a  cash  deposit 
of  estimated  duties  of  1.9  percent  for 
Toa  Electric  Co.,  Ltd.  For  any  future 
shipments  from  the  remaining  luiown 


manufacturers  and/or  exporters  not 
covered  in  this  review,  the  cash  deposit 
will  continue  to  be  at  the  rate  published 
in  the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms.  The  above  margin  does  not 
change  the  current  rate  of  cash  deposit 
for  new  exporters.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japtmese  tuners  (of  the 
type  used  in  consumer  electronic 
products)  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
will  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.53a 
Ian  W.  Mans, 

Assistant  Secretary  for  Import 
Administration. 
Date:  February  1. 1988. 
(FR  Doc  88-2865  Filed  2-6-80;  8:45  am] 


(C-122-404] 

Uvo  Surino  From  Canada;  Corrsetlon 
to  Final  Rosults  of  CountarvaMng  Duty 
AdmMstrativa  Raviow 

AOmcv:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  correction  to  final 
results  of  countervailing,  administrative 
review. 

■mcnvi  date:  February  7, 1989. 

FOR  PUNTHCR  INFOMIATION  CONTACT: 

Sylvia  Chadwick  or  Bernard  Carreau, 
Office  of  Countervailing  Duty 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2788. 

Correction 

On  January  9, 1989,  we  published  the 
Notice  of  Final  Results  of  Countervailing 
Duty  Administrative  Review  on  Live 
Swine  from  Canada  (54  FR  651).  We 
hereby  correct  the  Final  Results  by 
removing  the  following  cite  from  page 
652,  third  column,  first  paragraph,  lines 
nine  through  thirteen: 

See,  e.g..  Preliminary  Affirmative 
Countervailing  Duty  Determination:  Certain 
Softwood  Lumber  Products  from  Canada  (51 
FR  37453.  Oct  22, 1986). 


.  .4 
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Date:  January  30. 1989. 
rimodiy  N.  B«saa, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc  89-2772  Filed  2-6-89: 8:45  amj 

aiLUNQ  COK  M1S-DS-M 


Minority  Business  Development 
Agency 

Business  Development  Oentor 
Applicationa;  Arizona 

agency:  Minority  Business   . 
Development  Agency. 
action:  Notice. 

summary:  The  Kfinority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Indian  Business  Development  Center 
[WiDC]  program  to  operate  an  IBDC  for 
approximately  a  3  year  period,  subject 
to  the  availability  of  funds.  The  cost  of 
performance  for  the  first  12  months  is 
$193,000  in  Federal  funds  for  the  budget 
period  Jiriy  1, 1969  to  June  30. 1990.  The 
IBDC  will  operate  in  the  State  of 
Arizona. 

The  I.D.  Number  for  this  project  wiD 
be  09-10-80009-OL 

The  funding  instrument  for  the  IBDC 
will  be  a  cooperative  agreement. 
Competition  is  apea  to  individuala,  non- 
profit and  for-profit  orgaiycatioiM,  state 
and  local  goverwneats,  American  Indian 
tribes  and  educational  institutions. 

The  IBDC  program  is  designed  to 
provide  basiness  development  services 
to  the  Dunority  business  oommunity  Car 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  otgaaizations  that  can 
coordinate  and  broker  pi^>lic  cmd 
private  resonrces  on  b^lf  of  minority 
individuals  and  Book  offer  a  full  raags 
of  managemeot  and  technical 
assistance;  and  serve  as  a  conduit  of 
infonnatioa  and  assistance  regarding 
minority  business. 

Applications  mH  be  evaluated  on  the 
folloiving  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  oi^ganizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  woric  requirements 
included  m  the  appHcatian  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 


evaluation  criteria  category  to  be 
considered  progranimaticidly  acceptable 
and  responsive. 

The  IBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  IBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
DATE:  The  closing  date  for  appiicatimu 
is  March  13, 1989.  Applications  must  be 
postmariied  on  or  before  March  13. 1080. 
address: 

San  Francisco  Regiooal  Office. 
Minority  BusineM  DevelopiiKnt  Ageacy. 
U.S.  Department  of  Commerce, 
221  Main  Street.  Room  12aa 
San  Francisco,  California  MIOS. 
415/974-0S97. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  fadd  at 
the  following  address  and  time: 
Minority  BiiaiaeM  Development  Agency. 
U.S.  Department  of  Comoaerce. 
221  Mtdn  Street  Room  128a 
San  Prandico.  California  91106. 
Februaiy  23. 1988. 


kTlON  CONTACTS 
Dr.  Xavier  Mme.  Segioiial  Director.  Sao 
Francisco  Regiooal  Office. 

rANVI 


Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Proems"  is  not  applicable  to 
this  program.  Questions  ooocemiog  the 
preceding  informatian.  copies  of 
applicatioB  tuts  and  applicable 
regulations  can  be  ob^dned  at  die  aiiove 
address. 

(11.801  Imfiaa  BtuiiieM  Derelopnent  Catalog 

of  Fednl  Donestk  Asaistance) 

Xavier  Mena. 

Regional  Director,  San  Atmcrsco  Regiooal 

Office. 

February  1. 1989. 

[FR  Doc  80-2777  Filwi  2-6-80:  &«5  am) 

BILUNO  COK  3610-31M-M 


Businsss  Dwstopmsnt  Center 

ft  ■■■iili,  mttrn  m  m      0*^MAm^^,l^ 

Mfipncsuons,  f^Rfoma 

agency:  Minority  Business 
Development  Agency. 
I  Notice. 


summary:  The  Minority  Bosiaess 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Indian  Business  Development  Center 


(IBDC)  program  to  operate  an  IBDC  for 
approximately  a  3  year  period,  subject 
to  the  availability  of  funds.  The  cost  of 
performance  for  the  first  12  months  is 
$303,000  in  Federal  funds  for  the  budget 
period  July  1. 1989  to  June  30. 1990.  The 
IBDC  will  operate  in  the  State  of 
California. 

The  I.D.  Number  for  this  project  will 
be  09-89010-01. 

The  funding  instrument  for  the  IBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  IBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  business.  To  this  end. 
MBDA  funds  organizatioiu  that  can 
coordinate  and  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
infonnatioa  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabihties  of  the  firms  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  Minority  twwincsses. 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  v/otk  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  a 
considered  programmatically  acceptable 
and  responsive. 

The  IBDC  may  continue  to  operate. 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  poiods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  contiiuie. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  soch 
factors  as  an  IBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
DATE:  Hie  dosing  date  for  applications 
is  March  13, 1989.  Applications  must  be 
postraariced  on  or  before  March  13. 1989. 


San  ftandtcB  Regioaal  Office. 
Minority  Btiawesa  Devekipraent  Asency. 
U.S.  Department  of  Commerce. 
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221  Main  Street.  Room  128a 
San  Francisco,  California  M106, 

415/974-9597. 

A  pre-application  coitference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time: 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce, 
221  Main  Street,  Room  1280, 
San  Francisco,  California  94105. 
February  23, 1969. 

TON  FUfrrHtR  mrofiMATioN  contact: 

Dr.  Xavier  Mena.  Regional  Director.  San 

Francisco  Regional  O^ice. 

su^miMNTAiiv  mpomiATKM: 

Anticipated  processing  time  of  this 

award  is  120  days.  Executive  Order 

12372  "Intergovernmental  Review  of 

Federal  Programs"  is  not  applicable  to 

this  program.  Questions  concerning  the 

preceding  information,  copies  of 

application  kits  and  applicable 

regulations  can  be  obtained  at  the  above 

address. 

(11.801  Indian  Busineu  Development  Catalog 

of  Federal  Domestic  Assistance) 

Xaviar  Mena, 

Regional  Director,  San  Francisco  Regional 

Office. 

February  1, 1980. 

[FR  Doc  ae-2778  Filed  2-6-88;  8:48  am] 
I  coet  Mie-tin-M 


BtMNMM  DWWOpflMnt  CWIMT 
AppNCSuOIWi  nlWriNN,  VA 

Aomcv:  Minority  BusineM 

Development  Agency.   "  - 
action:  Notice. 


;  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  imder  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3-year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $230,400  in  Federal  funds  and 
a  minimum  of  $40,659  in  non-Federal 
contributions  for  the  budget  period  July 
1, 1989  to  June  30, 1990.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Riverside,  California  geographic  service 
area. 

The  I.  D.  Number  for  this  project  will 
be  09-10-89006-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 


The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatlcally  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs-  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  &ms  with  gross  sales  of 
tSOO.000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  $500,000. 

The  MBDC  may  continute  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-year 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  fundiing  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  hmds 
and  Agency  priorities. 
DATI:  The  closing  date  for  applications 
is  March  13, 1989.  Applications  must  be 
postmarked  on  or  before  March  13, 1089. 
Aoomss: 
San  Francisco  Regional  OfRce,  Minority 

Business  Development  Agency.  U.S. 

Department  of  Commerce,  221  Main  Street 

Room  1280,  San  Francisco.  California 

94105,  415/974-8507. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time: 


Minority  Business  Development  Agency,  U.S.   , 
DeparUnent  of  Commerce,  221  Main  SUvet . 
Room  128a  San  Francisco,  California 
94105. 

February  23. 1988. 

POII  FURTHER  INFORMATION  CONTACT 

Dr.  Xavier  Mena,  Regional  Director,  San  ■ 
Francisco  Regional  Office. 
SUPPLEMENTARY  INPORMATKM: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 

(Catalog  of  Federal  Domestic  Assistance) 

Xavier  Mena, 

Regional  Director,  San  Francisco  Regional 

Office. 

February  1, 1989. 

(FR  Doc.  89-2779  Filed  2-6-80;  8:45  am] 
MUJNO  COOS  ssio-at-N 


BuslncM  DovciopnMiit  Cantor 
Applications;  San  Frandsco,  CA 

agency:  Minority  Business 
Development  Agency. 

ACTION:  Notice. 


I  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  tmder  its 
Minority  Business  Development  Center 
(KffiDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  die  first  12 
months  is  $553,000  in  Federal  funds  and 
a  minimum  of  $97,588  in  non-Federal 
contributions  for  the  budget  period  July  . 
1. 1989  to  June  30. 1990.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
San  Francisco,  California  geographic 
service  area. 

The  I.D.  Number  for  this  project  will 
be  09-10-89007-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  conununity  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
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MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (SO 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  noD-Federal  contributions. 
'  Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendeited 
must  be  charged  by  MBDCs.  Based  oo  a 
standard  rate  of  $S0  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  ttie  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
DATE:  The  closing  date  for  applications 
is  March  13. 1969.  Applications  must  be 
postmarked  on  or  before  March  13. 1989. 


San  Francisco  Regional  OfRce.  .    ' 

Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce, 
221  Main  Street  Room  1280. 
San  Francisco,  California  94105, 
415/974-9597. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time: 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce. 
221  Main  Street  Room  12aa 


San  Francisco,  California  94105. 
February  23. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
api^icatioa  kits  and  applicable 
re^ilations  can  be  obtained  at  Ae  above 
address. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Xavier  Maoa. 

Regional  Director,  San  Francisco  Regional 

Office. 

February  1, 1989. 

[FR  Doc.  8»-2780  Filed  2-6-80:  &-45  am] 
BuiNO  CODE  asie-SY-M 


Business  uvvsiopniani  («aniar 
AppHcationa;  Saattia,  WA 

AOENCV:  Minority  Business 
Development  Agency. 
ACTION:  Notice. 


:  The  Minority  Business 
Development  Ageny(MBDA)  aimounces 
that  it  is  soliciting  competitive 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3 
year  period,  subject  to  the  availability  of 
funds.  The  cost  of  performance  for  the 
first  12  months  is  ^84.260  in  Federal 
funds  and  a  minimum  of  $32,516  in  non- 
Federal  contributions  for  the  budget 
period  luly  1. 1989  to  June  3a  1990.  Cost- 
sharing  contributions  may  be  in  the  form 
of  cash  contributions,  client  fees  for 
services,  in-kind  contributions,  or 
combinations  thereof.  The  MBDC  will 
operate  in  the  Seattle.  Washington 
geographic  service  area. 

The  IJ).  Number  of  this  project  will  be 
10-10-89008-01. 

The  funding  instrument  for  the  MBDC 
wiU  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  N/OBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resoim:es  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 


assistance;  and  serve  as  a  condiiit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
conununity  in  general  and,  specincally. 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (SO 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements  ^ 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
dutjugh  non-Federal  contirbutions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour.  MBDCs 
will  diarge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 

$5oaooo. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  ftmds 
and  Agency  priorities. 

DATE:  The  closing  date  for  applications 
is  March  13. 1980.  Applications  must  >« 
postmarked  on  or  before  Mardi  13. 1989. 


San  Francisco  Resional  Office. 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce, 
221  Main  Street  Room  1280. 
San  Frandsco.  California  94105. 
415/974-9597. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time: 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce. 
221  Main  Street  Room  128a 
San  Francisca  California  9410S. 
Febniary  23, 1989. 
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FOR  nmTNm  MPomiA-noN  contact: 
Dr.  Zavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office. 
SUPPUMINTiyiV  mfomhation: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
proceding  information,  copies  of 
appUcation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

(11.800  Minority  Busineu  Development 

Catalog  of  Federal  Domestic  Assistance) 

Xaviar  Mena, 

Regional  Director,  San  Francisco  Regional 

Office. 

February  1, 1988. 

[PR  Doc  89-2781  Filed  2-«-88;  8:45  un] 


PimonM  icdwiicai  nuonnmon 


mwni  TO  uram  excmmw  rsrani 


The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Ckmunerce.  intends  to  grant  to  Academic 
Catalyst  Corporation,  having  a  place  of 
business  at  14  Madison  Avenue. 
Valhalla.  NY  10595,  an  exclusive  right  in 
the  United  States  to  practice  the 
invention  embodied  in  U.S.  Patent  No. 
4.722.851  "Flan-Type  Pudding  Using 
Cereal  Flour".  The  patent  ri^ts  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  faitended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  Ucense  would  not 
serve  the  public  interest. 

Inquiries,  coimnents,  and  other 
materials  relating  to  the  intended 
Ucense  must  be  submitted  to  Robert  P. 
Auber,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 

A  copy  of  the  instant  patent  may  be 
purchased  from  the  U.S.  Patent  and 
Trademari(  Office. 
Douglas ).  Campiaa, 

Associate  Director,  Off  ice  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  80-2874  Filed  2-6-86;  8:45  am] 

MLUNO  COOC  mo  01  M 


Intent  to  Qrant  Exduaivo  Patont 
UcenM;  Salsbwy  LsboraloflMt  mc. 

CoirecUon 

In  notice  document  09-114  appearing 
on  page  1980  in  the  issue  of  Wednesday. 
January  18. 1989,  please  make  the 
following  correction: 

In  the  first  coltunn.  in  the  6th  and  7th 
lines,  "U.S.  Patent  Application  Serial 
Number  7-128,386"  should  read  U.S. 
Patent  Application  Serial  Number  7- 
128,83a 

DwiglM  J.  Campion. 

Associate  Director,  Office  of  Federal  Patent 
Licensing. 
[FR  Doc  89-2913  Filed  2-8-89: 8:45  am] 


COMMUTEEFORTHE 
IMPLEMENTATION  OF  TEXT1UE 
AGREEMENTS 

MTMnanMni  of  wovvragv  tot  impon 
LknRs  Mid  VIm  wnI  Corttflcstlon 
R49UifWIMfllB  fof  PMrt^JteQOcy  659^ 
^ooucoa  Or  i—iuin  iwu  tn  vwious 
Countrtoo 

February  1, 1969. 

AOmcv:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the' 

Commissioner  of  Customs  amending 

coverage  for  in^wrt  limits  and  visa  and 

certification  requirements. 


i  DATe  February  8, 1989. 

POHIKTION  contact: 

Brian  Fennessy.  Commodity  Industry 
Specialist  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-340a 


Authority:  Executive  Order  11651  of  March 
3, 1972.  aa  amended;  section  205  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

To  facilitate  the  implementation  of 
bilateral  textile  agreements  and  export 
visa  arrangements  based  upon  the 
Harmonized  Tarifi  Schedule,  for  goods 
e}q>orted  on  and  after  January  1, 1989, 
the  coverage  of  part-Category  659-C  is 
being  amended  to  include  HTS  number 
6210.10.4020  in  all  import  limits  and  visa 
and  certification  arrangements  for 
countries  with  that  part-category. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7, 1988).  Also 


see  53  FR  46910,  published  on  November 
21. 1988;  53  FR  52464.  published  on 
December  28. 1988:  and  53  FR  52759, 
published  on  December  29, 198& 
James  H.  Babb. 

Chairman,  Committee  for  dw  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impiementatioo  of  Textile 
Agreamants 

February  1, 1989. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directives  issued  to  you  on  December  2, 1988, 
December  6, 19e&  December  8. 1988,  May  13, 
1988,  December  13, 1968  and  December  22, 
1988  by  the  Chairmag  Committee  for  the 
Implementation  (rf  Textile  Agreements.  These 
diractives  concefn  imports  of  certain  cotton, 
wool,  man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China,  Japan, 
Korea,  Mexico,  Sri  Lanka  and  Taiwan. 

This  directive  also  amends,  but  does  not 
cancel,  the  directive  of  Deceml>er  22, 1988 
which  amended  visa  requirements  for  all 
countries  for  which  visa  arrangements  are  in 
place  with  the  United  States  Government 
The  directive  of  September  1, 1988 
establishing  export  visa  requirements  for  Sri 
Lanka  is  also  being  amended. 

Effective  on  February  8, 1986,  you  are 
directed  to  add  HTS  number  B210.ia4020  for 
part-Category  9B0-C  to  the  import  control 
directives  for  the  aforementioned  countries. 
Also.  HTS  number  62iaia4020  will  be 
required  for  all  countries  with  part-Categoiy 
eee-C  (or6Se(l)  in  the  case  of  Hong  Kong) 
icluded  in  their  visa  and  certification 
arrangement. 

The  complete  coverage  for  part-Category 
659-C  is  listed  below:  6103.23Xn55, 
6103.43J02a  6103.49,2000,  6103.49.3038, 
6104.69.1020, 6104.89.1000,  6104.89.3014, 
6114.30.304a  6114.30J05a  6203.43.20ia 
6203.43.208a  6203.4g.lOia  6203.40.100a 
6204.63.15ia  6204J».10ia  62iai0.402a 
6211.33J)0ia  6211.33.0017. 6211.43.00ia 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  6 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-2838  Filed  2-6-89;  8:45  am] 
BHJJNQ  COOC  aSMMDMI 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Financial  Products  Advisory 
Committaa  Moating 

This  is  to  give  notice  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.  A  pp.  1, 10(a) 
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and  41  CFR  101-6.1015(b),  that  tiie 
Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisory  Committee  will  conduct  a 
public  meeting  on  Tuesday,  February  21, 
1989,  in  Room  1310-A  of  the  Longworth 
House  Office  Building,  Independence 
Avenue,  between  C  Street  and  South 
Capitol  Street  SE,  in  Washington,  DC. 
The  meeting  will  be  held  between  10:00 
a.m.  and  3:30  p.m.  The  agenda  will 
consist  of  the  following: 

1.  Discussion  of  off-exchange  trading 
of  instruments  with  futures-like  and 
options-like  characteristics; 

2.  Discussion  of  electronic  trading 
systems  and  their  Uitroduction  and 
adaptation  to  futures  trading; 

3.  Discussion  of  systems  and 
techniques  which  might  facilitate  the 
trading  of  large  orders;  and 

4.  Discussion  of  other  Committee 
business,  including: 

a.  A  discussion  of  agenda  items  and 
schediding  for  future  Committee 
meetings;  and 

b.  Any  other  business  that  may 
properly  come  before  the  committee. 

The  ptirpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
financial  products  issues.  The  purposes 
and  objectives  of  the  Advisory 
Committee  are  more  fully  set  forth  at  52 
FR  17313  (May  7. 1987). 

The  meeting  is  open  to  the  public  The 
Chairman  of  the  Advisory  Committee. 
Commissioner  Robert  R.  Davis,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  wiU,  in  his  judgment 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  maU  a 
copy  of  the  statement  to  the  attention  of: 
The  Commodity  Futures  Trading 
Commission  Financial  Products 
Advisory  Committee,  c/o  Brian  A. 
Marks,  Commodity  Futiu^s  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  to  be  received 
prior  to  the  date  of  the  meeting. 
Members  of  the  pubUc  who  wish  to 
make  oral  statements  also  should  inform 
Mr.  Maiks  in  WTiting  at  the  above 
address  at  least  three  days  prior  to  the 
meeting.  Provision  will  be  made,  if  time 
permits,  for  an  oral  presentation  of 
reasonable  duration. 


Issued  in  Washington.  DC  this  2nd  day  of 
February  1969,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc  89-2912  Filed  2-6-89: 8:45  am] 

HLUNQ  COOC  SSSI-ei-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collectton 
Raquiraniant  SubnUttad  to  0MB  for 
RaviJBw 


ACTKNC  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
follo%ving  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
F^  Supplement  Part  203,  Improper 
Business  Practices  and  Persoiial 
Conflicts  of  Interest  Control  Number 
0704-0277. 

Type  of  Request-  Revision. 

Averotge  Burden  Hours/Minutes  Per 
Response:  125.81  hours 

Frequency  of  Response:  As  required 

Number  of  Respondents:  31,000 

Annual  Burden  Hours:  3,900.000 

Annual  Responses:  314X)0 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  related  to  (1)  annual 
reporting  of  compensation  provided  to 
former  DoD  employees  and  (2) 
establishment  of  a  Mandatory  Code  of 
Conduct  Program 

Affected  Public:  Businesses  or  other 
for-profit 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DoD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  Virginia  22202-4302, 
telephone  (202)  746-0933. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
February  2, 1989. 

(FR  Doc.  89-2868  Filed  2-6-89:  8:45  am] 
BOllNG  COOC  3S10-01-M 


Department  of  the  Air  Forca 

Joaa  M.  Mandonca  and  Frozan 
Lightning  Producta;  Intant  To  Grant 
ParttaHy  Exdualva  Patant  Ucanaa 

Pursuant  to  the  provisions  of  Part  101- 
4  of  Titie  41,  Code  of  Federal 
Regulations,  which  implements  Pub.  L 
96-517,  the  Department  of  the  Air  Force 
annoimces  its  intention  to  grant  to  Jose 
M.  Mendonca.  20  Tiffany  Road. 
Apartment  11,  Salem.  New  Hampshire 
03079,  an  individual  and  Frozen 
Lightning  Products.  8628  SouUi  228di. 
Kent  Washington  96031,  a  corporation 
of  the  State  of  Washington,  a  partially 
exclusive  royalty-bearing  license  under 
application  Serial  No.  158,447,  filed  22 
February  1988  in  the  name  of  Jose  M 
Mendonca  for  "A  Method  of  Controlling 
the  Discharge  of  Stored  Electric  Charge 
in  a  Plastic." 

The  licenses  described  above  will  be 
granted  imless  an  objection  thereto, 
together  with  a  request  for  an 
opportimity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  &t)m 
the  date  of  pubUcation  of  this  Notice. 
Copies  of  the  patent  application  may  be 
obtained,  on  request  from  the  same 
addressee. 

All  commimications  concerning  this 
Notice  should  be  sent  to:  Mr.  Donald ). 
Singer,  Chief,  Patents  Division,  Office  of 
The  Judge  Advocate  GeneraL  HQ 
USAF/JACP,  1900  Half  Street  SW., 
Washington.  DC  20324-lOOa  Telephone 
No.  (202)  475-1386. 
Patsy  |.  Cooner. 

Air  Force  Federal  Register,  Liaison  Officer. 
[FR  Doc  89-2875  Filed  2-6-88;  a-45  am] 
aaxiNQ  COOC  3»io-ai-ii 


Department  of  ttia  Navy 

Intent  To  Prapara  an  Environmental 
Impact  Statement  for  Aircraft 
Oparationa  at  Naval  Air  Station 
Wliidl>ey  Island,  WA 

In  accordance  with  the  Coimcil  on 
Enviroiunental  QuaUty  regidations  (40 
CFR  Parts  1500-1508)  implementing  the 
procedural  proxisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Navy  provides  notice  of  the  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  conduct  of  air 
operations  at  Naval  Air  Station 
Whidbey  Island  (NASWI).  Washington. 

All  Navy  EA-6B  Prowler  electronic 
warfare  squardrons  and  all  west  coast 
A-6E  Intruder  squadrons  are  stationed 
at  NASWI.  The  A-6E  Intiiider  and  EA- 
6B  Prowler  are  tactical  jet  aircraft  that 
form  an  essential  aircraft  carrier-based 
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combat  team  critical  to  the  miMion  of 
the  Navy. 

Aircrew  readiness  through  intensive 
training  is  essential  to  the  successful 
functioning  of  these  aircraft  in  the  role 
of  national  defense  and  the  projection  of 
power  at  sea.  The  Navy  must  ensure 
efficient  realistic,  and  cost  effective 
training  opportunities  for  Prowler  and 
Intruder  aircrews  and  support  personnel 
for  the  entire  west  coast  at  or  near 
NASWI.  The  continued  use  of  existing 
training  fields  is  of  vital  importance  in 
fuinUing  this  responsibility. 

Ault  Field  and  Outlying  Field  (OLF) 
Coupeville  are  currently  used  for 
training  exercises  on  Whidbey  Island. 
OLF  Coupeville.  located  on  Whidbev 
Island  only  10  nautical  miles  by  air  man 
Ault  Field,  is  used  for  field  carrier 
landing  practice.  Its  proximity  to  Ault 
Field  results  in  maximum  benefit  to  the 
aircrew  in  short  transit  times  and 
availability  of  on^te  ground  support 
teams.  The  rural  settio^  for  Coupeville 
provides  an  area  relatively  free  of 
development  and  associated  lighting, 
thus  allowing  closer  simulation  of  dark 
"at  sea"  conditions  representative  of 
nighttime  carrier  landings. 

In  recent  years  regional  population 
increases  have  resulted  in  more  people 
residing  in  noise  and  accident-potential 
zones  adjacent  to  NASWI  and 
CoupervUle.  This  high  rate  of  growth  is 
projected  to  continue.  Over  the  pat  five 
years,  the  level  of  training  operations 
has  also  gradually  increased.  The  Navy 
is  preparing  an  EtS  to  plan  for  the  long- 
term  capability  of  NASWI  to  effectively 
train  carrier  aircrews  while  integrating 
the  environmental  concerns  of  the 
public  The  EIS  will  address  the 
potential  environmental  impacts 
associated  with  training  operations 
currendy  being  conducted  and  to 
evaluate  possible  alternatives  to 
mitigate  impacts  that  may  be  identified. 

Four  alternatives  are  currendy 
identified  for  evaluation  in  the  EIS.  They 
are: 

1.  No-Action  Alternative  (i.e..  no 
change  in  current  operations) 

2.  Training  operations  redistributed 
between  Ault  Field  and  OLF  Coupeville 

3.  Establish  a  new  OLF  to  replace  OLF 
Coupeville,  with  training  operations 
distributed  between  Ault  Field  and  a 
new  OLF 

4.  Establish  a  new  OLF  for  use  in 
conjunction  with  OLF  Coupeville,  with 
training  operations  distributed  between 
Ault  Field.  OLF  Coupeville,  and  a  new 
OLF. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  Public  scoping 


meetings  will  be  held  at  the  Coupeville 
Junior-Senior  High  School  on  Tuesday. 
January  21, 1988.  beginning  at  7:00  pm 
and  at  the  Oak  Harbor  Hi^  School  on 
Wednesday,  22  Jan  1980  be^nning  at 
7:00  pm.  At  these  meetings.  Navy 
representatives  will  be  avaUable  to 
receive  comments  from  the  public 
regarding  issues  of  concern  to  the 
public.  In  the  interest  of  available  time, 
each  speaker  will  be  asked  to  limit  there 
oral  comments  to  5  minutes.  Further 
scoping  meetings  may  be  held  at  new 
OLF  locations  or  other  locations  as  the 
study  progresses.  It  is  important  that 
Federal  state,  and  local  agencies,  and 
interested  individuals  take  die 
opportunity  to  identifv  environmental 
concerns  that  should  be  addressed 
during  the  preparation  of  the  EIS. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  ta  or  in 
lieu  ot  oral  comments  at  die  pubUc 
meetings.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  31  March 
1988  to:  Officer  in  Charge  of 
Construction,  Northwest  Western 
Division  Naval  Facilities  Engineering 
Command,  Attention  Code  08EP  3505 
Anderson  Hill  Rd..  P.O.  Box  2360. 
Silverdale.  Washington  98383. 

Date.  February  1. 1860. 
laneM-Viisa, 

LtJAGC  USNR,  Federal  Register  Liaison 

Officer. 

[PR  Doc.  80-2756  Filed  2-«-ee:  8:45  unj 
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PmmI  Advtoofy  Comtnitlae,  Ctewd 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Navy  Strategy  Formation  Task  Force 
will  meet  February  14-15. 1989  from  9 
a.m.  to  5  p.m.  each  day,  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  Formation  of  Navy  Strategy. 
The  entire  agenda  for  the  meeting  will 
consist  of  discussions  of  key  issues 
regarding  formation  of  Navy  Strategy  in 
support  of  U.S.  national  security  and 
related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 


national  defense  and  is,  in  fact,  property 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
pubUc  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(cMl)  of 
title  6,  United  States  Code. 

This  Notice  is  being  published  late 
because  operational  necessity 
constitutes  an  exceptional  circumstance, 
not  allowing  for  15  days'  notice  of  this 
meeting. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue. 
Room  601,  Alexandria.  Virginia  22302- 
026&  Phone  (703)  758-1205. 

Dated  February  3. 1988. 
Sandra  M.  Kay. 

Department  of  the  Navy,  Altuttata  Pedetal 
Register  Liaison  Officer. 
[PR  Doc  8&-2847  Filed  2-»-6e:  8:45  am] 
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Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  app.).  notice  is  hereby  given  that 
die  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Latin  America  Task  Force  will  meet 
February  16-17, 1988  from  9  a.m.  to  5 
p.m.  each  day,  at  4401  Ford  Avenue. 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to  gain 
a  broad  overview  and  insight  on  Latin 
America  related  to  U.S.  security  and 
naval  interests.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  tide  5, 
United  States  Code. 

This  Notice  is  being  published  late 
because  operational  necessity 
constitutes  an  exceptional  circumstance, 
not  allowing  for  15  days'  notice  of  this 
meeting. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
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Room  801.  Alexandria,  Viiginia  22302- 
0268.  Phone  (703)  756-1205. 

Dated:  February  3.  VBM. 
SuMba  M.Kay. 

Department  of  the  Navy.  Alternate  Federai 

Register  Liaiaon  Officer. 

(PR  Doc.  80-2948  PUed  2-«-aR  8:45  aa] 


DEPARTMENT  OF  ENERGY 


Ifitwit  To  Prapara  Environmentil 
Impact  SMomwit  for  Ctean  Coal 
Tactwology  Program 

AOBlCv:  Department  of  Energy  (DOE). 
action:  Notice  of  Intent  (NOI)  To 
prepare  an  Environmental  Impact 
Statement  (EIS). 


I  DOE  announces  its  intent  to 
prepare  a  ftograaniatic  EIS  ptasiiant  to 
die  National  BaviranneDtal  Policy  Act 
(NEPA)  of  1969,  as  amended,  to  evaluate 
the  potential  environmental  impacts  of 
die  Oeaa  Coal  Tedmology  (CCT) 
Program.  Under  the  CCT  fHOgram,  DOE 
solicits  proposals  for,  evaluates,  selects, 
and  sabsequently  provides  cost-shared 
funding  support  for  a  new  generation  of 
environmentally  improved,  cost- 
effective,  coal  iitilization  technologies. 
The  proposed  Programmatic  E3S  will 
analyze  the  potential  environmental 
impacts  of  projected  commercialization 
of  successfulty  demonstrated  innovative 
clean  coal  technologies  by  the  private 
sector  in  the  year  2010.  The 
environmental  aspects  of  the  actual 
individual  demonstration  projects  will 
be  addressed  in  separate  site-specific 
NF.PA  documents  (see  "Background 
Information,'*  below). 

Invitation  To  Comment:  To  ensure 
that  the  full  range  of  environmental 
issues  related  to  the  CCT  program  are 
addressed,  comments  on  die  proposed 
scope  and  content  of  the  Programmatic 
EIS  are  invited  from  all  interested 
parties.  Comments  are  also  solicited  on 
the  Programmatic  Environmental 
Impact  Analysis  (PHA)  (see 
"Background  Information,"  below), 
which  will  be  used  as  the  basis  for  the 
preparation  of  the  draft  Programmatic 
EIS.  Comments  and  suggestions  received 
during  the  scoping  period  will  be 
considered  in  preparing  The  draft  EIS. 
Upon  completion  of  the  draft  EIS,  its 
availability  will  be  announced  in  the 
Federal  Register,  and  public  comments 
will  be  solicited  again.  Comments  on  the 
draft  EIS  will  be  considered  in  preparing 
die  final  EIS. 

ADDRESSES:  Requests  for  copies  of  the 
PEIA,  and  written  cements  or 
suggestions  on  the  scope  of  the  EIS, 


should  be  directed  to:  Dr.  Jeny  Pell 
Senior  Environmental  Sdeotiat  Qean 
Coal  Technology  Program.  Office  oi 
Fossil  Energy.  FE-22.  U.S.  Department  of 
Energy,  Washington.  DC  20585.  (202) 
586-7166. 

Envelopes  should  be  marked:  "CCT 
EIS." 


FORFURTMBRI 
For  genenri  infonnatioB  on  the  EIS 
process,  contact:  Ms.  Carol  M. 
Borgstiom,  Directw.  Office  of  NEPA 
Project  Assistance.  EH-25,  US. 
Departmeat  of  Energy,  Washington.  DC 
20585,  (202)  586-4800. 

Requests  for  general  information  on 
the  CCT  Oxigram  sboold  be  directed  to: 
Dr.  C.  Lowell  Miller,  Associate  Deputy 
Assistant  Secretary  for  Clean  Coal 
Office  of  Fossil  Energy,  FE-^2.  U.S. 
Departmmt  of  Energy,  Washington.  DC 
20566,  (202)  S8B-7150. 
DATES:  To  ensure  their  consideration  in 
the  preparation  of  the  draft 
Programmatic  EIS,  written  comments 
and  suggestions  on  the  proposed  scope 
of  the  EIS  should  be  postmarked  by  the 
20th  (twentieth)  day  after  the  date  of 
publication  of  diis  NOI  in  the  Fedenl 
Re^ster.  In  the  event  that  the  20th  day  ~ 
coincides  with  a  Saturday,  Sunday,  or 
federal  holiday,  the  dearfline  postmark 
date  shall  be  die  first  business  day  that 
follows  thereafter.  Comments  received 
after  the  twenty-day  period  will  be 
considered  to  the  extent  practicable. 

Backgrmmd  Infocmation 

The  CCrr  program  is  an  ongoing 
technology  development  program, 
jointly  funded  by  government  and 
industry,  whereby  the  supported 
demonstration  projects  provide  a 
"showcase"  to  prospective  commercial 
users  (i.e.,  "consumers")  of  the  selected 
innovative  clean  coal  technologies.  By 
assisting  with  the  demonstration  of  their 
readiness,  the  program  substantively 
contributes  to  the  acquisition  and 
technology  transfer  of  the  data 
necessary  for  the  private  sector  to  be 
able  to  judge  the  attributes  and 
commercial  potential  of  the 
technologies.  Hence,  the  CCT  program 
serves  as  a  vital  bridge  between 
research  and  development  and 
readiness  for  consideration  of  these  new 
technologies  by  the  marketplace. 

The  advanced  concepts  for  using 
domestic  coal  more  efficienUy,  while 
better  protecting  the  environment, 
embrace  technologies  that  range  from 
approaches  to  and  methods  of  preparing 
and  cleaning  the  coal  prior  to 
combustion,  to  burning  the  coal  with 
reduced  emissions  of  sulfur  dioxide 
(SQz)  and/ or  oxides  of  nitrogen  (NOJ. 
and  to  controlling  the  emissions  of 


pollutants  daring  or  subsequent  to 
combustion.  The  CCT  program  is 
interested  in  potential  applications  of 
these  technologies  to  all  users  and 
generators  of  eneigy  in  the  economy, 
including  the  electric  utility,  industrial 
commercial  transportation,  and 
residential  sectors. 

The  CCT  pioyam  is  a  major 
component  of  the  U.S.  strategy  to  curb 
acid  rain  emiasions.  On  March  18, 1987, 
President  Reagan  aimounoed  his 
decision  to  se^  $2.5  trillion  to  fund  the 
demonstratioa  of  innovative  dean  coal 
technologies  over  a  five-year  period. 
The  President  directed  ^t  projects  be 
selected,  to  the  extent  possible,  using 
the  criteria  recommended  by  the  Special 
Envoys  on  Add  Rain.  Drew  Lewis  of  the 
United  States,  and  WiUiam  Davis  of 
Canada.  In  January  of  1986,  the 
appointees  issued  the  Joint  Report  iff  the 
Special  Envoys  on  Acid  Rain,  also 
kiio%vn  as  "the  Lewis/Davis  Report." 
The  Report  contained  twelve 
recommendations,  the  first  of  which  was 
diat  die: 

U.S.  govemnenl  should  implement  a  five- 
year,  five-biilian-doUar  control  technology 
conunerdal  demonstration  program.  Tke 
federal  government  should  provide  half  the 
funding''  *  *  for  projects  wtridi  industry 
recommends,  and  for  windi  industry  i« 
prepared  to  contribute  the  other  haif  of  die 
funding. 

DOE  proposes  to  issue  the  third 
solicitation  under  the  CCT  program, 
requesting  proposals  for  cost-shared 
demonstration  projects,  by  May  1. 1989. 
The  first  CCT  solidtation  was 
conducted  in  accordance  with  Pub.  L 
No.  99-190  of  December  19. 1985.  The 
second  solicitation  was  conducted  in 
accordance  with  Pub.  L  No.  100-202  of 
December  22, 1987.  The  next  solicitation 
will  be  conducted  in  accordance  with 
Pub.  L  No.  100-446.  enacted  on 
September  27, 1988.  which  provides  $575 
million  be  made  available  for  additional 
CCT  demonstration  projects.  Conference 
Report  10G-86Z  accompanying  the 
legislation,  specifies  that  the  "request 
for  proposals  should  be  issued  by  May 
1, 1989.  with  proposals  due  no  later  than 
120  days  after  issuance  of  the  request 
for  proposals  (by  August  29, 1989J.  and 
that  the  Secretary  of  Energy  should 
make  project  selections  no  later  than  120 
days  after  receipt  of  proposals  (by 
December  27, 1989). " 

To  accomplish  NEPA  compliance  for 
the  CCT  program.  DOE  proposes  to  take 
the  following  actions: 

•  Issue  a  publidy  available 
Programmatic  EIS  prior  to  the  selection 
of  projects; 

•  Prepare  a  pre-selection  project- 
specific  environarantal  review  for  use  by 
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the  Source  Selection  Official  (SSO)  for 
proposals  that  undergo  comprehensive 
evaluation.  (The  SSO's  responsibilities 
include  designating  the  Source 
Evaluation  Ek>ard  (SEB),  reviewing  the 
SEB's  procurement  plan  and  schedule, 
reviewing  the  statement  of  work  and 
qualification  and  evaluation  criteria 
developed  by  the  SEB,  reviewing  the 
relative  importance  of  the  evaluation 
criteria,  and  making  the  selection 
decision.)  This  review  will  focus  on 
environmental  issues  pertinent  to 
decisionmaking.  This  review  will 
contain  proprietary  and  business 
confidential  information,  such  that  it 
will  not  be  released  to  the  public; 

•  Prepare  detailed  site-specific  NEPA 
dociunents  for  each  of  the  individual 
projects  selected  by  DOE,  and  for  which 
cooperative  agreements  have  been 
successfully  executed.  Federal  funds 
fit}m  the  CCT  program  will  not  be 
provided  for  project  detailed  design, 
construction,  operation  and/or 
dismantlement  until  the  NEPA  process 
has  been  successfully  completed. 

The  Programmatic  Environmental 
Impact  Analysis  (PEIA),  Report  DOE/ 
PEIA-0002,  completed  by  DOE  in 
September  1988  in  support  of  the 
February  22. 1968,  solicitation,  will  serve 
as  the  basis  for  the  preparation  of  the 
Programmatic  EIS  for  the  CCT  program. 
Copies  of  the  PEIA  may  be  obtained 
from  the  address  provided  above. 
Copies  of  this  notice  and  of  the  PEIA  are 
being  sent  to  selected  agencies, 
organizations,  members  of  Congress, 
and  others  known  to  be  interested  in  the 
CCT  program.  The  PEIA  is  also 
available  for  review  at  the  DOE 
Freedom  of  Information  Reading  Room 
in  Room  lE-igo  of  the  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC.  Preparation  of 
the  EIS  will  be  in  accordance  with 
NEPA.  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
NEPA  (40  CFR  Parts  1500-1508),  and  the 
DOE  NEPA  Guidelines  (52  FR  47662). 

Alternatives  Proposed  for  ConsideratioD 

The  direct  action  being  considered  in 
the  draft  Programmatic  EIS  is  the 
selection,  for  cost-shared  federal 
funding,  of  one  or  more  projects  to 
demonstrate  innovative  clean  coal 
technologies.  The  indirect  effect  of  this 
program  is  expected  to  be  the 
widespread  comjnercialization  by  the 
private  sector  of  the  successfully 
demonstrated  innovative  clean  coal 
technologies.  It  is  the  potential 
environmental  consequence  of  the 
indirect  effects  of  widespread 
commercialization  of  these  technologies 
in  the  year  2010  that  will  be  addressed 
in  the  draft  Programmatic  EIS. 


The  alternatives  proposed  for 
consideration  in  the  draft  Programmatic 
EIS  include  the  major  coal  utihzation 
technologies.  These  technologies,  which 
are  desoibed  in  the  PEIA,  are 
representative  of  the  proposals  that 
DOE  expects  to  receive  in  response  to 
the  proposed  third  solicitation 
(described  above).  Technologies 
proposed  as  alternatives  can  be 
categorized  as  follows: 

1.  Fluidized  Bed  Combustion. 
Atmospheric  and  Pressurized; 

2.  Integrated  Gasification  Combined 
Cycle: 

3.  Fuel  Cells: 

4.  Advanced  Slagging  Combustors; 

5.  Limestone  Injection  Multi-Stage 
Burners; 

6.  Low  NO,  Burners; 

7.  Advanced  Flue  Gas  Cleanup  with 
Spray  Dryer,  Rebuming.  Sorbent 
Injection  and  Selective  Catalytic 
Reduction: 

8.  Coal  Liquefaction.  Direct  and 
Indirect; 

9.  Coal-Oil  Coprocessing: 

10.  Advanced  Coal  Cleaning,  Physical 
and  Chemical: 

11.  Ukrafine  Coal  Processing;  and 
IZ  Industrial  Processes. 
Modifications  and  improvements  to 

the  above  technologies  likely  will  be 
proposed  for  demonstration  in  response 
to  the  proposed  CCT  solicitation. 
Proposed  new  technologies,  not  included 
as  alternatives  in  the  above  Ust,  will  be 
added  as  necessary.  As  required  by 
NEPA,  a  "No  Action"  alternative  also 
will  be  analyzed. 

Identification  of  Environmental  Issues 

The  issues  Usted  below  have  been 
tentatively  identified  for  programmatic 
analysis  in  the  EIS.  This  list  is  not  all 
inclusive  nor  does  it  imply  any 
predetermination  of  potential  impacts. 
Additions  or  deletions  to  this  list  may 
occur  as  the  result  of  the  scoping 
process.  Furthermore,  many  issues  that 
are  site-specific  and/or  project-specific 
in  nature  will  be  dealt  «vith  in  the 
individual  NEPA  documents  to  be 
prepared  later  for  each  of  the  selected 
demonstration  projects.  Only  issues  that 
can  be  considered  on  a  regional, 
national,  or  global  basis  are  listed  here: 

1.  Air  resources,  including  air  quality 
and  the  quantitative  aspects  of 
atmospheric  emissions  such  as  sulfur 
dioxide,  oxides  of  nitrogen,  and  carbon 
dioxide. 

2.  Water  resources,  including  the 
acidification  of  surface  waters,  nutrient 
enrichment,  and  other  quantitative  and 
qualitative  aspects  of  water  use. 

3.  Regulatory  compliance,  including 
discussion  of  applicable  federal  statutes 
and  regulations. 


4.  Land  use,  including  discussion  of 
coal  processing,  power  plant  land  use. 
and  disposal  of  solid  waste  generated 
by  coal  combustion  technolo^es. 

5.  Socioeconomic  impacts,  including 
impacts  on  communities  affected  by 
coal  cleaning,  impacts  from  the 
construction  and  operation  of,  and 
provision  of  support  services  to,  coal- 
fired  power  plants,  and  impacts  related 
to  coal-related  waste  disposal. 

Signed  in  Washington.  DC  this  31st  day  of 
January,  1969.  for  the  United  States 
Department  of  Energy. 
Raymond  P.  Betube. 

Acting  Aaaiatant  Secretary.  Environment, 
Safety  and  Health. 
[FR  Doc  89-2870  Filed  2-0-89;  8:45  am] 
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rNWnCtM  AMISMnO  AWVOS 11118111  TO 

Award  Grant  to  Laktrocorp,  Inc. 

AOCNCV:  Department  of  Energy. 

action:  Notice  of  unsolicited  financial 
assistance  award. 


I  The  Department  of  Energy 
aimounces  that  pursuant  to  10  CFR 
600.14.  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE  FG01-69CE15409  to 
Lektrocorp.  Inc.,  to  develop  and  test  the 
invention,  "Self-Dressing  Resistance 
Spot  Welding  Electrode  Tip." 

Scope:  This  Grant  will  aid  in 
providing  funding  for  Lektrocorp,  Inc.,  as 
follows:  (1)  Determine  field  performance 
data  for  all  embodiments  of  the  self- 
dressing  electrode:  (2)  establish 
optimum  weld  parameters:  (3)  establish 
energy  consumption  data  for  the 
invention  and  standard  electrodes:  and 
(4)  design,  fabricate  and  test  electrode 
tips  using  ceramic  implants  to  improve 
energy  efficiency. 

The  purpose  of  this  project  will  be  "to 
build,  test  and  develop  the  advanced  tip 
prototype  in  order  to  increase  energy  . 
efficiency  by  minimizing  tip 
mushrooming."  The  anticipated 
objective  is  to  improve  the  interior 
cooling  and  provide  renewable  layers 
that  give  the  tip  a  longer  useful  Ufe. 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 
award  is  being  limited  to  Lektrocorp, 
Inc.,  a  private  corporation  with  high 
qualifications  in  this  specialized  field  of 
technology.  The  inventor  and  principal 
investigator  for  Lektrocorp.  Ina.  Mr. 
Bryan  Prucher,  holds  the  patent  on  this 
tip.  Lektrocorp,  Inc.,  will  subcontract 
this  work  to  three  companies  who  have 
substantial  facilities  and  expertise  in 
their  respective  specialties.  It  has  been 
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determined  that  this  project  has  high 
technical  merit,  representing  an 
innovative  and  novel  idea  wtiich  has  a 
strong  possibility  of  allowing  for  future 
reductions  in  the  nations  energy 
consumption. 

The  tenn  of  dais  grant  shall  be  two 
years  fnm  the  effective  date  of  award. 
The  estimated  cost  of  this  grant  is 
$57,102. 


SMS 


pow  RMiMeii  mroiWATioii  cowr/tcr 
U.S.  Department  of  Energy,  Office  of 
Prociu^ment  Operations,  Attn:  lisa 
Tilhnan.  MA-453.2. 1000  Independence 
Avenue  SW.,  Washington.  DC  2(^85. 
Arnold  GJMalad. 

Acting  Director,  Contract  Operaticms  Dirition 
"B",  Office  of  Procurement  Operationa. 
[FR  Doc.  89-»72  Filed  2-S-a9;  8:45  am\ 


Energy  InfonnaUon  AdmMstratkM 

Aganqr  Intowiiallun  CoWactioos  Under 
Review  liy  Iha  Ofltea  of  Mviagamant 
and  Budget 

AOENCV:  finefgy  Infbmatioa 

Administratum. 

ACnoKMettce  of  requests  suboimed  for 
review  by  the  Office  of  Management 
and  Budget 

tuaiAnv;  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  cianection(8)  listed  at 
the  end  of  tins  notice  to  die  Office  of 
Manageeieirt  and  Budget  (Ol^]  for 
review  under  provisions  of  ftie 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  3S). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
nor  management  and  procomnent 
assistmoe  Teqidreraents  collected  by  the 
Departaent  of  Eneigy  (DC^. 

Each  entry  ooatains  the  following 
informatiott:  (1)  The  sponsor  of  the 
collection  (tlw  DOE  component  or 
Federal  Energy  Regulatory  CoraniissiaB 
(FERC));  (2|  CoUection  numbofs);  (3) 
Current  OMB  docket  nuoiber  (tf 
applicable);  (4)  CoUection  tide:  (5)  Type 
of  request  e.g..  new.  revision,  or 
extension:  fO)  Fiequency  of  collection: 

(7)  Response  obU^tion.  Le..  mandatory, 
voluntaiy,  or  required  to  obtain  benefit; 

(8)  Affected  public;  (9)  An  estimate  of 
the  number  of  respondents  per  report 
period:  (10)  An  estimate  of  the  number 
of  responses  annually:  (11)  An  estimate 
of  the  average  hours  per  response:  (12) 
The  estimated  total  annual  respondent 
burden,  and  (13)  A  brief  abstract 


describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  {wblication  of  this  notice. 

AOORESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  726  Jackson  Place.  NW., 
Wa^ington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

For  further  information  and  copies  or 
relvant  materials  contact:  Carole 
Patton.  Office  of  Statistical  Standards 
(EI-TO),  Energy  Information 
Administration.  M.S.  lH-023.  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington,  DC  WSB&.  (202)  586- 

SUPPLEMENTARY  INFORMATION:  ff  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  tlie  period  of  time  allowed  by  this 
Notice,  yoa  slionld  advise  die  OKffl  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  Ilie  Desk  Officer 
may  be  tel^ibaned  at  (202)  395-30B4. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 
1.  Eneigy  Information  Administration 
2.EIA-846A/D 
3.190&-<n6e 

4.  Manufactming  Energy  Consumption 
Survey 

5.  RevisioB 
6.TrienBiaUy 

7.  Mandatory 

8.  Businesses  or  other  for  profit 

9.  luaa  respondents 
10. 4.342  responaes 

11. 7.99  botus  per  response 

12. 34,700  hours  (total) 

13.  EIA-e46A/D  will  collect  data  on 
the  consumption  of  energy  soorces  and    . 
the  fbel-ewitching  capability  of 
establiriiments  in  the  manufacturing 
sector.  Respondents  are  primarily 
manufacturing  establishments  in  S!C-20 
through  39. 

Statutoty  Audwiity:  Sec  5(a).  5(b),  130>). 
and  52.  Pub.  L.  93^275.  Federal  Energy 
Administration  Act  of  1974. 15  U.SXl  7B4(a), 
764(b).  772(b),  and  790b. 

Issued  in  Washington.  DC  Febraary  1, 
1969. 
Yvoniw  M.  Bishop. 

Director,  SlatittioalSUmdotds,  Energy 
Information  Administration. 

[FR  Doc  8B-2B71  Fied  lr*-f»,  B:45  am] 
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Federal  Energy  Regulatory 
Commission 

I  Dockat  No.  OFa»-13t-00e| 

Alameda  County  ¥rater  District; 
Appacadon  for  Commiaaion 
Certification  of  Qualifying  Status  of  a 
omae  rower  t^wMcnon  raoaiiy 

February  3. 1989. 

On  January  24. 1989,  Alameda  County 
Water  District  (Applicant),  of  P.O.  Box 
5110, 43885  Sooth  Grimmer  Boulevard, 
Fremont  California  94537  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  900  kilowatt  hydroelectric  small 
power  production  facility  will  be  located 
in  Fremont  California.  The  facility  wiU 
consist  of  a  new  turnout  structure 
located  on  the  existing  South  Bay 
Aqueduct  a  new  pipeline,  and  a  new 
powerhouse  and  other  associated 
equipment 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petitioD  to  intervene 
or  protest  urith  the  Federal  Eneigy 
Regulatory  Commissian.  825  North 
Capitol  Street  NE,  Wariiington.  DC 
20428.  in  accordance  with  rudes  211  and 
214  of  the  Comroisaion's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  detemuning  tlie 
appropriate  action  to  be  taken  but  wiM 
not  serve  to  auke  protestants  parties  ie 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commiaaion  and  are  available 
for  public  inspection. 

A  separate  apfdicatian  is  required  for 
a  hydroelectric  project  Ucense, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  sudi 
applications  are  requested  by  separate 
public  notice.  QualiJFying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Conunission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 
LoisD.CasMl. 
Secretary. 
(FR  Doc  88-2910  Ffled  2-8-86: 8:45  am] 
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(Docket  No*.  ERSe-172-000,  vt  all 

Florida  Power  ft  Light  Co.,  tt  al.. 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Powar  ft  Light  Company 

[Docket  No.  ERa8-172-000] 
January  31, 1968. 

Take  notice  that  on  January  9, 1989, 
Florida  Power  ft  Light  Company  (FPL) 
tendered  for  Hling  a  document  entitled 
Amendment  Nimiber  Twelve  to  Revised 
Agreement  to  Provide  Specified 
Trai»mission  Service  Between  Florida 
Power  ft  Light  Company  and 
Jacksonville  Electric  Authority  (Rate 
Schedule  FERC  No.  60]  and  a  document 
entitled  Schedule  TX  Operating 
Agreement  Between  Florida  Power  ft 
Light  Company  and  Jacksonville  Electric 
Authority  which  document  supplements 
Amendment  Number  Twelve. 

FPL  states  that  under  Amendment 
Number  Twelve  FPL  will  transmit  power 
and  energy  for  Jadcsonville  Electric 
Authority  as  is  required  in  the 
implementation  of  its  interchange 
agreement  with  the  Utility  Board  of  The 
Florida  Municipal  Power  Agency,  the 
utility  Board  of  the  City  of  Key  West 
Fort  Pierce  Utilities  Authority,  City  of 
Gainesville.  Qty  of  Homestead.  City  of 
Kissimmee,  Gty  of  Lake  Worth,  New 
Smyrna  Beach  Utilities  Commission, 
City  of  Stariie,  City  of  Tallahassee. 
Tampa  Electric  Company  and  City  of 
Vero  Beach. 

FPL  further  states  that  the  Schedule 
TX  Operating  Agreement  defines  the 
methodology  used  to  determine  the 
additional  incremental  cost  under 
section  L4  of  Amendment  Number 
Twelve. 

FPL  requests  that  waiver  of  the 
Commission's  regulations  be  granted 
and  that  the  proposed  Amendment  and 
the  proposed  Operating  Agreement  be 
made  effective  immediately.  FPL  states 
that  copies  of  the  filing  were  served  on 
Jacksonville  Electric  Authority. 

Comment  date:  February  14, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 
(Nfinnesota) 

[Docket  No.  ER88-347-O00I 
January  31, 1989. 

Take  notice  that  on  April  11, 1988. 
Northern  States  Power  Company 
(Minnesota)  (NSPM)  tendered  for  filing  a 
Sales  Agreement  dated  March  15, 1988 
among  NSPM.  Northern  States  Power 
Company  (Wisconsin)  (NSPW)  and 


Wisconsin  Public  Power  Incorporated 
System  (WPPI).  Take  further  notice  that 
on  November  28, 1988  and  January  23, 
1989  NSPM  submitted  additional 
information  to  supplement  the  original 
filing. 

The  Sales  Agreement,  as 
supplemented,  provides  that  NSPM  and 
NSPW  will  sell  and  transmit  energy,  on 
a  non-firm  basis,  to  WPPI  when 
transmission  capacity  is  available.  The 
Sales  Agreement  sets  forth  the  energy 
transaction  procedures,  and  terms  and 
conditions. 

NSPM  requests  that  the  Commission 
expedite  its  consideration  of  its  filing  so 
that  transactions  under  the  Sales 
Agreement  may  begin  January  27, 1989. 
In  this  regard.  NSPM  requests  waiver  of 
the  Commission's  eo-day  notice 
requirement  to  permit  the  early  effective 
date  of  the  proposed  rate  schedule,  if  the 
Commission's  order  is  issued  within  the 
60-day  period. 

Copies  of  this  filing  have  been 
provided  to  the  respective  parties  and  to 
the  State  Commissions  of  Minnesota, 
North  Dakota.  South  Dakota,  Wisconsin 
and  Michigan. 

Comment  date:  February  la  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

t.  Southwestern  Electric  Power 
Company 

Pocket  Na  ERSe-lST-OOOj 
January  31, 1989. 

Take  notice  that  on  December  29, 
1986,  Southwestern  Electric  Power 
Company  (SWEPCO)  tendered  for  filing 
a  letter  agreement  (Letter  Agreement), 
dated  December  2, 1988,  between 
SWEPCO  and  the  City  of  Lafayette. 
Louisiana  (Lafayette).  Under  the  Letter 
Agreement.  SWEPCO  will  continue  to 
furnish  transmission  service  through  its 
system  for  up  to  28  megawatts  of  power 
and  associated  energy  from  the 
Southwestern  Power  Administration 
(SWPA)  for  delivery  to  SWEPCO's 
interconnections  with  Central  Louisiana 
Electric  Company  (CLECO)  and  Gulf 
States  Utilities  Company  (GSU)  for 
Lafayette's  benefit. 

SWEPCO  requests  an  effective  date  of 
January  1, 1989,  to  assure  that  there  is 
no  break  in  service  to  Lafayette  and, 
accordingly,  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Lafayette,  SWPA.  CLECO.  GSU,  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  February  13, 1989,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  ONSITE/Molokai  Limited  Partnership 

[Docket  No.  QF89-127-O0OJ 
February  1, 1989. 

On  January  19, 1989,  ONSITE/Molokai 
Limited  Partnership  (Applicant),  c/o 
ONSITE  Energy.  Inc.,  306  SW  First 
Avenue,  Suite  200,  Portland,  Oregon 
97204  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  small  power  production 
facility  will  be  located  at  Palaau, 
Molokai,  Hawaii.  The  faciUty  will 
consist  of  a  boiler  and  a  steam  turbine 
generator.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  3400  kilowatts.  The  primary  source  of 
energy  will  be  biomass  in  the  form  of 
wood  chips.  Petroleum  coke  may  b^ 
used  as  supplemental  fuel. 

Applicant  is  a  limited  partnership 
comprised  of  Westinghouse  Credit 
Corporation,  a  Delware  corporation  and 
ONSITE  Energy  Inc.,  an  Oregon 
corporation  (ONSITE).  ONSITE  is  a 
wholly  owned  subsidiary  of  PacifiCorp, 
which  is  an  electric  utility. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene^  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-2911  Filed  2-6-89;  8:45  am] 
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(Docket  Na  0-8087-000  et  aL] 

Texaco  Inc.  et  al.,  AppHcatlone  for 
CertHicatee,  Abandonment  of  Service 
and  Amendment  of  Certiflcatee  > 

February  1. 1989 

Take  notice  that  each  of  the 
Applicants  Usted  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 


described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
February  15, 1989,  file  witii  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 


be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
LoisD.CasML 


Secretory. 


Docket  No.  and  (Ma  Med 


<M070-000.  B.  J«t  9,  1969.. 

Q-10143-007.    O.    Jan.    13. 
1969. 

084-252-000.    D.   Jan.    13, 
1969. 

O8»-190-00a    B.    Dea    20. 
1968. 

089-200-000.  (076-409).  0. 
Jan.  5. 1969. 

O89-210-000.    B,    Jvi.    6. 

1069. 
060-211-000     (064-1035), 

B.  Jan.  6,  1960. 

089-212-000     (064-1073). 

B,  J«t.  S,  1980. 
069-213-000  (066407).  8, 

Jan.  6. 1969. 
O80-214-000.    E.    Jwt    9. 

1969. 


089-218-000  (075-766).  B. 
Jan.  9,  19601 

089-221-000  (O70-S3S).  a 

Jan.  9, 1969. 
089-222-000  (077-452).  O, 

Jan.  11. 1069. 

080-224-000.         (OS2~«2- 
000).  D.  Jan.  9. 1969. 

O80-22S-000.    B,   Jan.    13. 

1969 
O89-226-000       (084-268- 

000).  0.  Jaa  13. 1988. 
060-227-000  (063-312).  B. 

Jaa  13. 1069. 
0089-230-000  (064-1015); 

0.  Jan.  13.  1989. 
089-231-000  (079-399).  0. 

Jan.  13.  1989. 

080-234-000  (064-988).  0. 

Jan.  13.  1989. 
O89-236-000    (G-1063).    B. 

Jan.  13.  1989. 


089-237-000. 
1989. 


E.    Jan.    17. 


089-238-000.    E,    Jaa    17. 
1080. 


Texaco  Inc.  P.O.  Bon  52332,  Houaton,  TX 
77052. 

ARCO  Ol  and  Gas  Company..  OMaion  of 
AHanNc  ncMWd  Oomfienyi  P.O.  Bok  2619. 
OaSaa,  TK  75221. 

Tennaco  01  Company.  P.O.  Box  2S11,  Hous- 
ton. Tans  77252. 


Nietson  Cnlofprtaei  bic  Met,  P.O.  Box  370, 
Cody,  WY  82414. 

Otewren  U.SA  Inc..  P.O.  Box  3725.  Houston. 
TX  77253. 

Somedan  01  Corporation.  P.O.  Bok  000.  Ard- 

mora,  OK  73401. 
TomoooOl  Company 


-*>.. 


jitit.. 


Diamond  Shamrock  Otfshors  Partners  Limit- 
ed Partnerat^  717  N.  Haraood  Si. 
Oa«a».  TX  75201.       ... 

Tennoco  Ot  Company 


P090  Producing  Company,  P.O.  Bo«  61288. 

Houston.  TX  77206-1280. 
Union  Pacilic  Rosources  Company,  P.O.  Bok 

7.  M.S.  3202.  Fort  Worth.  TX  76101-0007. 

(}iamond  Shamrock  Offshore  Partners  Limit- 
eo  nanneranp. 

Houston  ON  &  Minerais  Corporation,  c/o  Ten- 
noco Oil  Company. 
Terwtoco  Oil  Corqpany 

-....do 


..4to.. 


..A).. 


..do.. 


-do.. 


ARCO  Oil  and  Gas  Comparty.  Division  of 
Atlantic  RictrfieW  Company. 


..A).. 


P\/pdhnof  and  locatton 


Colorado  Interstate  Gas  Company.  Green- 

«N>od  Field.  Morton  County,  Kansas. 
Tennessee   Gas   PIpeine   Company,    West 

Delia  and  Grand  Isle  Area,  Plaqueminet 

Parish,  Louisiana. 
Northern  Natural  Gas  Company.  OMaion  of 

Eraon  Corp..  MctOnney  FiaML  Oarfc  and 

Meade  Counties,  Kansas. 
Wostom  Gas  InterstMe  Company.  Sec.  24, 

T4N  R22ECM.  Beaver  County.  Oklahoma. 

Northern  Natural  Gas  Company.  Division  of 
crvon  Lorp.,  ramswonn  1  ma,  ucnairee 
County,  TflKas. 

Trattsoominenlal  Gas  Pipe  Line  Corporalioa 
Kaplan  FieM.  VemnOon  Parish.  Louiaiwa. 

Mlaaiosippi  River  Transmiaaion  Corporation, 

nil,    II       II  ■  I,  .-■  -  .  J  Li^dHAM^  -     -     J  »*----     - 

woooMMn    riBKi,    namaon    ana    Manon 

CounSea,  Texas. 
KN  Energy,  Inc..  Mmlo  of  at  Fiekl,  Logan, 

County.  Cotorado. 
MtasiBSippi  River  Transmiaaion  CorporaSori, 

Woodtaam  Field,  Haniaon  County,  Texas. 
TnvSdine  Gas  Company.  Block  A-54^  High 

Mand    Area,    South    AddMon.    Offshore 

T< 


ArMa  Energy  Resources  a  dnrision  of  Arfcla. 
Lacy  SW  FieU,  Kingfisher  County.  Texas. 

United  Gas  Pipe  Line  Company.  High  Island 

Bkxk  270.  Offshore  Texas. 
Q  Paso  Natural  Gas  Company.  Burton  Rat 

FtoM,  Eddy  County.  New  Mexico. 

Cokimbia  Gas  Transmission  Company.  Btock 

A-471.  High  Island  Area.  South  AddMon. 

Offshore  Texas- 
United   Gas   Pipe   Line   Company,    Poehler 

FieM.  Goliad  County.  Texas.  ^ 

WWami  Natural  Gas  Company.  South  LitMral 

ReM,  Sewanl  County.  Kansas. 
Panhandto    Eastern    Pipe    Line    Company. 

Awd  NW  FieU.  Woods  County.  Oklahoma. 
Colorado  Interstate  Gas  Company,   Keyes 

FwM.  Ommarron  County.  Oklahoma. 
Panhandte    Eastern    r>ipe    Line    Compar«y, 

Waynoka  NE  FieM.  Woods  County.  OUa- 


United  Gas  Pipe  Line  Company,  Sibley  ReM. 
Webster  Pansh,  Louisiana. 

Florida  Gas  Transmission  Company.  Corlaz 
and  South  McANen  FieMs.  Sivr  and  Hidal- 
go Counties,  Texas. 

ArMa  Energy  Resources,  a  dwision  of  Arkla. 
Inc.,  WAMrton  FieM.  Latimer  County.  Okla- 


..do.. 


Lease  reverted. 

Acreage  assigned  to  Owvron  U.SA 
Inc.  10-1-87. 

Assigned  8-13-86  to  Bereeoo  Prop- 
ertiea,  Inc. 

Uneconomical   to  continue   sarMoa. 

Since  1-1-87,  e^Mnses  excoodod 

rawsnues  by  $4^80. 
Assigned  7-1-87  to  Atlanlic  Energy 

(USA)  Corporation. 

Gas  reserves  depteled. 

TIaae  wb8s  plugged  and  abandoned. 
OSwr  interostft  asaigned  3-1-79  to 
Paramount  Petroleum  Corporabon. 

No  pfoducSon  on  leaaea. 


Acreage  acquired  10-1-88  from  Pa- 
cific Enterprises  OH  Company  (for- 
merly Pacific  Ugtiling  Exptorakon 
Company). 

Leases  released  and/or  surrendered. 
Ottier  imerests  assigned  2-1-84  to 
Jack  P  Speed. 

Reserves  depleted,  lease  ternxnated. 

Acreage  assigned  to  Bristol  Ra- 
sources  1987-1  Acquisilion  Pro- 
gram 10-1-88. 

Acreage  assigned  to  Ertengy  OeveMp- 
ment  Corporation  9-1-88. 

Release  and  sixrertder  of  dedcated 
acreage  effective  11-15-84. 

Assigned  8-14-86  to  Bereaco  Prop- 
ertias,  ktc 

Wen  pkjgged  and  abandoned. 

Assigned  2-4-87  to  Bruce  L  Sf<an- 
non  d/b/a  Shannon  Energy. 

Assigned  3-18-85  to  Redgate  Petro- 
leum. 

Assigned  10-1-72  to  Ftanks  Petrole- 
um Inc. 

J.&  Lehman  Gas  Unit  2  pkjgged  and 
abandoned. 


Acreage     acquired     12-1-87 

Samson  Resources  Company. 

Acreage  acquired  10-1-87  from  Pf»- 
lomena  M.  WaN. 


'  This  notice  does  not  provide  for  consolidation 
for  bearing  of  the  several  matter*  covered  herein. 
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OochM  No.  wd  data  Mad 

H0Bm* 

Purdtaaar  and  location 

Oascription 

089-239-000.    E.    JVL    18. 

1989. 
089-243-000.  (071-386).  0. 

JWI  13.  1969. 

__.do - .     ._ 

Tannaoo  OK  Company 

»»do«».....»-».«...».»....» ».«.».»».».... 

WWiams  Natural  Gat  Company,  Niles  East 
FMd.  Canadton  County.  Oklahoma. 

Acraaga     aoqulrad     9-1-87     from 

Qadaoo,  Inc. 
Aaaignad  11-1-87  to  Woods  Petrote- 

Filing  Coda:  A— MUal  San«ioa;  B— Abandonmant;  C— Amandmanl  to  add  acraaga:  0— Amandmanl  to  dalete  acreage;  E— ToM  succaialon,  F— Partial  succaaaioft 


|FR  Doc.  80-2825  Filed  2-6-89:  8:45  am] 
■UMQ  COM  frir-avii 

(Docket  Noe.  8Tt»-471-<W0  ct  aL] 

El  Paao  Natural  Qaa  Ca  et  el;  Setf- 
iiii|iieiiwiiuiiy  I  ransacnons 

February  2, 1989. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  PoUcy  Act  of  1978 
(NGPA.)' 

The  "Recipient"  column  in  the 
following  table  indicate  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 
I  284.102  of  the  Commission's 
Regulations  and  section  311(aKl)  of  the 
NGPA. 


A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  8  284.122  of  the 
Commission's  Regulations  and  section 
311(a)(2)  of  the  NGPA.  In  those  cases 
where  Commission  approval  of  a 
transportation  rate  is  sought  piuvuant  to 
i  284.123(b)(2).  the  table  lisU  the 
proposed  rate  and  the  expiration  date  of 
the  150-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretary  of  the 
Commission  on  or  before  February  17. 
1989. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  i  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  §  284.147(d)  of 
the  Commission's  Regulations. 


An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  S  284.163  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  S  284.222 
and  a  blanket  certificate  issued  under 
I  284.221  of  the  Commission's 
Regulations. 

A  "G(LT)"  or  "G{LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
1 284.224  of  the  Commission's 
Regulations. 

A  "G(HT)"  or  "GCHS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
i  284.224  of  the  Commission's 
Regulations. 
Lois  D.  Caahd. 
Secretary. 


Na' 

Tranaponar/aalar 

^  -  '  -  > 
neopMrH 

Data  Med 

Subpart 

Bg-jpn 

Tranaporia- 
•on  rale 

ST89-0471 

P  Paeo  Nafar*  Oat  Co   

Cabtrt  '?at  Hvffitf  Corp 

11-01-86 
11-01-66 
11-01-66 
11-01-66 
11-01-88 
11-01-88 
11-01-88 
11-01-86 
11-01-88 
11-01-88 
11-01-88 
11-01-88 
11-01-88 
11-01-88 
11-01-88 
11-02-88 
11-01-88 
11-01-88 
11-01-88 
11-01-88 
11-01-88 
11-02-68 
11-02-86 
11-02-88 
11-02-86 
11-02-88 
11-02-86 

B 

B 

B 

G-S 

B 

G-S 

G-S 

B 

G-S 

G-S 

C 

C 

C 

G-S 

G 

C 

c 
c 
c 

B 
B 
C 

c 
c 

B 
C 
C 

8T89-0472 

rionnweai  npaOTia  ixirp.».H*»««»»..».....«...........» 

TfvMlnvGaaCo       ,,    ., 

NorttNMat  Natural  Gaa  Oo 

Cnneumera  Pmnr  Co 

8T88-0473 

8T8»-0474 

T>u«<^%ft  QM  CP 

Weelem  Qas  Martaling  USA.  Ltd 

Norttiam  hxtew  Pubic  Senice  Co 

C9x*¥3LC,w    

ST89-0475 

TnjnMna  Qaa  Co 

ST89-047e 

8T89-0477 

Tivnt#it  Oat  Co                      

American  CenM  Gaa  MarMting  Co 

Central  Mhola  Pubic  Service  Co 

TXQ  Gaa  Martieting  Co 

Tetea  Power  Corp 

A^TWfe  PIpelne  Corp      

8T89-0478 

TninMntOaeCo 

8T89-0479 

IMlHl  Qm  Ptpa  Una  ni^                           

8Te9-0480 

tffittd  Gat  Pipe  Lb<*  r.n 

8T8»^>481 

»<*lpt  Naluf*  Oat  <> , 

3-^1-69 
3-31-69 
3-31-89 

35.55 

ST89-0482 

Natural  Gaa  flnalne  Co.  of  America  .. . 

24.32 

8TB9-0483 
8T89-0484 

ONQ  Trtnamlasion  Co ^ 

Natural  Qas  PIpalne  Ca  01  America ._. 

Natural  Gas  Pipallne  Co.  o(  America. 

BP  Qas  Transmission  Co 

RP  Oaa  Tranemiesinn  Co  .  , 

Natural  Gas  Pipelne  Co.  ol  America 

Tsnnseees  Gas  Pipsllne  Co 

ANn  Pipeline  Ca.  el  ri 

Natural  Gaa  Pipelne  Ca  o(  America 

24.32 

8T89-0485 

8T89-0486 
8T8».0487 

35iie9 ' 

3-31-89 
3-31-89 
3-31-69 

19.00 
13  7/28  8 

8T89-0486 
ST89-0489 

Transok,  hie 

TehaaCorp „     .„ 

AiUa  Energy  Reeouroee... 

Colorado  imarstate  Qas  Co 

Houston  Pipe  Una  Co _ 

32.50 
55.00 

8T89-0490 
8T89-0491 

Necbee  Qas  Oietribution  Co 

OMo  VsHay  Qaa  C«p ,.,.,._..„..,.^„., 

ST89-0492 

Tsonsstst  Qas  Pipelne  Co 

TrjitkHn^  Gm  Co 

8T89-0493 

Valero  Tranamiseion.  LP 

8T89-0494 

ST89-0495 

Taxaa  Qas  Transmission  Corp............    « 

Weetem  Kentucky  Gas  Co 

Northern  Nslural  Qas  Co 

Natural  Gas  Pipeline  Co.  o<  America 

ST89-0496 

Oasis  Pipe  Une  Co 

Oasis  Pipe  Lirw  Co...„ 

ST89-0497 

'  Notice  of  a  tranMCtion  does  not  constitute  ■ 
determination  tliat  (he  terms  and  conditions  of  the 


proposed  service  will  be  approved  or  that  the 


noticed  filing  ia  in  oompiiance  with  the 
Commission's  Regulations. 
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6007 


Docket 
No.' 


ST89-049e 
STe9-0499 
ST89-0500 
ST89-0501 
ST89-0502 
ST89-0S03 
ST89-0504 
ST89-0505 
ST89-0506 
ST89-0507 
ST89-050e 
ST89-0509 
ST89-0510 
ST89-0511 
ST69-0512 
ST89-0513 
ST89-0514 
ST89-0515 
STB9-0518 
ST89-0517 
ST89-0518 
ST89-0519 
ST89-0520 
ST8»-0521 
ST89-0522 
STB9-0523 
ST8&-0524 
ST89-052S 
ST89-0526 
ST89-0S27 
STB9-0528 
ST89-0529 
STB9-0530 
ST89-0531 
ST89-0532 
ST89-0533 
ST89-0534 
ST89-0535 
ST89-0538 
ST89-0537 
STB9-0538 
STB9-0539 
ST89-0540 
ST89-0541 
ST89-0542 
ST89-0543 
ST89-0544 
ST89-0545 
ST89-054e 
ST88-0547 
STB9-0548 
ST89-0549 
ST89-0550 
ST89-0551 
ST89-0552 
ST89-0553 
STa9-0554 
ST89-0555 
STa»-0S56 
ST89-0557 
ST89-05S8 
STB9-0559 
STB9-0560 
STe9-0561 
ST89-0562 
.STa9-0S63 
ST8&-05e4 
ST89-0565 
STS9-0566 
ST89-0567 
ST89-0568 
ST89-0569 
ST89-0570 
ST89-0571 
ST89-0572 
STB9-0573 
ST89-0574 
STe9-0575 
ST89-0576 


Transporter/seller 


Oasts  Pipe  Line  Co 

Houston  Pipe  Line  Co.. 
Houston  Pipe  Line  Co.. 
Houston  Pipe  LineCa. 


Houston  Pipe  Line  Co. 

Arkia  Energy  Reaoutces.. 
United  Gas  Pipe  Line  Co.. 
United  Gas  Pipe  Line  Co.. 


Texas  Gas  Transmtssioo  Corp 

Texas  Gas  Tranemissnn  Corp 

Texas  Gas  Transmission  Corp 

Northwest  Pipeline  Coep 

WaKwns  Nature  Gas  Co 

WMams  Natural  Gas  Co 

WiKams  Natural  Gas  Co 

OeM  Qas  Pipelne  Corp 

United  Gas  Pipe  Line  Co 

Unitsd  Texas  Transmissnn  Co ...~ 

Natural  Gas  Pipelne  Co.  o(  America.. 

Panhandte  Easlsm  Pipe  Line  Oo 

Panbandto  Eaatam  Piiw  Line  CD 

Panhandte  Eastern  Pijie  Une  Co. 

Panhandte  Eastern  PiiM  Line  Co 

Psnhandte  Eaatam  Pijia  Line  Co 

ANR  Pipelne  Co 

\Mliams  Natural  Gas  Co  „ 
WiKams  Natural  Gas  Co.. 
WiKams  Natural  Gas  Co.. 


WHiamsNaturriQasCo.. 


WiKams  Natural  Gas  Co.. 
WiKams  Natural  Gas  Co.. 
WMams  Natural  Gas  Co.. 
WMame  Natural  Gas  Co.. 


Northweet  Pipelne  Corp.. 

TninkKneQasCo. 

TninMineGasCo. 


Panhandte  Eastern  Pipe  Line  Co.. 
Panhandte  Eastern  Pipe  Line  Co.. 
WHaton  Basin  Interstato  P/L  Co.. 
WMatdn  Basin  Interstato  P/L  Co.. 


WKiston  Baain  Interstate  P/L  Co 

Texaa  Eastern  Transmission  Corp 

Texaa  Eastern  Tranamiseion  Corp.... 

Texas  Eastern  Transmission  Corp.....'. 

Tens  Eastern  Trananwaion  Corp..._.. .. 

Texaa  Eastern  Transmisaion  Corp 

Texas  Eastern  Transmisaion  Corp 

Tent  rattom  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Northern  Border  Pipelne  Co 

Natural  Gas  Pipelne  Co.  ol  America 

Tranaconlinenlal  Qas  Pipekne  Line  Coip . 
Transcontinental  Gas  Pipolrw  Line  Corp . 

ONG  Transmission  Co 

ONG  Transmission  Co 

ONG  Transmission  Co ." 

Qeustar  Pipelrte  Co.. 
Tennessee  Gas  Pipolrw  Co. 
Tennessee  Gas  Pipeline  Co.. 
Tennessee  Gas  Pipeline  Co.. 


Panhandte  Eastern  Pipe  Lirte  Co 

TruckKne  Gas  Co - 

Tnickfene  Gas  Co 

Tnjcklne  Qas  Co 
TrucMine  Gas  Co 

TrucWine  Gas  Co 

Northwest  Pipeline  Corp.. 
Northwest  Pipeline  Corp.. 
B  Paso  Natural  Gas  Co.. 
Northern  Natural  Gas  Co 
Oasis  Pipe  Line  Co 
Oasis  Pipe  Line  Co 


Oasis  Pipe  Line  Co  ...» 
Houston  Pipe  Line  Co.. 
Houston  Pipe  Line  Co.. 
Houston  Pipe  LineCa. 
Houeton  Pipe  Line  Co.. 
Panhandle  Gas  Co 


Channel  Industries  Qas  Co..~ 


Recipient 


Transwestern  Pipelne  Co 

Transwestem  Pipelne  Co 

Ftorkta  Gas  Transmisskxi  Co 

Transcontinental  Gas  Pipe  Line  Corp . 
Transcontinental  Gas  Pipe  Line  Corp . 

Llano.  Inc 

Amoco  Production  Co.. 
Eastex  Gas  Transmisaion  Co. 

Coming  Natural  Gas  Corp..  ei  al 

l)«d-SouttiOII&Gas.lnc. 
Cokjmbte  Qas  at  Ky.  Inc..  et  al. 
WiKams  Gas  Martteling  Co.. 

Armco.  hw 

NGC  intrastate  Pipelne  Co.. 
Missouh  Pubic  Sennce  Co.. 
Northern  Natural  Qas  Co...„ 
Uano,  Inc 


United  Gas  Ppe  Line  Co..  et  aL.. 
Texaco  Producing.  Inc..- 

General  Motors  Corp 

Ohio  Qas  Co 


Central  Mnois  Light  Co. 

Great  fVver  Gas  Co 

Citizens  Gas  Fuel  Co.. 

Coastal  Qas  Marketing  Co.. 

OuiviraGasCo.. 

NGC  Intrastate  Pipelne  Co.. 

Unten  Gas  System,  tnc- 

V.H.C.  Pipelne.  LP 


Hadson  Gas  Systems,  Inc ~. 

Energy  Marketing  Exc^tange.  Inc... 

Accees  Energy  Corp 

Maxue  Exploratton  Co 

Melon  01  Co 


Consumers  Power  Co.. 
EntradeCorp. 


MkMgan  Gas  UIKttea  Co.. 
General  Motors  Corp.. 

MGTC.  Inc. 

MGTC,  lnc..„ 
MGTC.  Inc.. 
City  of  Anna.. 


Cokjmbia  Gat  of  Ohio.  Inc.. 

Vatoro  Tranamistion.  LP ~. 

Acceas  Energy  Ripolne  Corp.. 
East  OMo  Gas  Co 


Northern  IKnois  Gas  Co.. 

EKzabelhtown  Gas  Co 

Hope  Gas,  Inc _ 

Natural  Gas  Pipelne  Co.  of  America- 

Continental  Natural  Gas,  mc 

Phiadelphn  Gas  Works.  Inc.. 
Brooklyn  Union  Gas  Co.. 
Panhartdte  Eastern  Pipe  Lir«e  Co.. 

Panhandte  Eastern  Pipe  Une 

Natural  Gas  Pipelne  Co.  ol  Amertoa.. 
Mountain  Fuel  Supply  Co.. 
East  Tennessee  Natural  Gas  Co. 
Ctiewon  U.SA 


Cornerstone  Production  Corp.. 
General  Motors  Corp. ..„„„..„... 

United  Qas  Pipe  Line  Co 

American  Cerrtral  Gas  Marketing  Co.. 

City  of  SomennHe 

Northern  Indtena  Putilc  Senrice  Co.... 
American  Central  Gas  Marketing  Co.. 

Smurlit  Newsprint  Corp „ 

Cttevron  USA „ 


Associated  Intrastate  Pipelne  Co.. 
Adobe  Gas  Co.. 
Transwestem  Pipelne  Co.. 
Transwestem  Pipeline  Co .. 


Transwestem  Pipehne  Co v 

Texas  Gas  Transmission  Corp 

Natural  Gas  Pipeline  Co.  of  /America.... 
Natural  Gas  Pipeline  Co.  of  America.... 

Northern  Natural  Gas  Co 

Southern  Califomia  Gas  Co 

Terwiessee  Gas  Pipelne  Co 


Date  filed 


11-02-88 
11-02-88 
11-02-68 
11-02-88 
11-02-88 
11-02-88 
11-02-88 
11-02-68 
11-02-88 
11-02-88 
11-02-88 
11-02-88 
11-02-88 
11-02-88 
11-02-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-86 
11-03-86 
11-03-66 
11-03-68 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-86 
11-03-88 
11-03-68 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-88 
11-03-86 
11-03-88 
11-03-68 
11-04-88 
11-04-88 
11-04-88 
11-04-88 
11-04-68 
11-04-88 
11-04-88 
11-04-88 
11-04-88 
11-04-88 
11-04-88 
11-04-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-88 
11-07-68 
11-07-88 
11-07-88 


Subpart 


C 

C 

C 

C 

C 

B 

G-S 

B 

B 

G-S 

B 

G-S 

G-S 

B- 

B 

C 

B 

C 

G-S 

6-S 

B 

B 

B 

B 

G-S 

B 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

B 

G-S 

8 

B 

B 

G 

B 

B 

B 

8 

B 

B 

B 

G 

G-S 

B 

B 

C 

c 
c 

B 

G 

G-S 

G-S 

G-S 

G 

G-S 

B 

B 

G-S 

G-S 

G-S 

B 

B 

C 

C 

C 

c 
c 
c 
c 

D 

c 


Expvation 
date' 


04-02-66 


04-03-8)) 
04-03-89 
04-03-89 


Transporta- 
tion rate 

(cents  per 
MfUlBTU) 


35.00 


24.32 
24.32 
2432 
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Na> 


STSS-OSTT 
8TW-0S7S 
STa»-0679 
STW^)6aO 
8TW.0681 
STB0-OS82 

STw-osea 

STW-08e4 

STM-osas 
STa»-06a6 

87*9-0687 

8Ta»-osoe 
srao-osM 

STa0-O501 
8T88-O502 
ST8»-0f>93 
8180^)504 
STa0-O6OS 
8T89-0S«e 
ST8e-O507 
ST«e-06M 
STBe-06M 
ST80-O6OO 

STs»-oeoi 

ST8O-0aO3 
ST8B-0604 
STSS-OflOS 
8T80-0606 
ST80-O6O7 
ST80-060e 
STM-0609 
ST80-OeiO 

STa«-«eii 

ST8»4M12 
ST88-0ei3 
ST8»-0ei4 

sras-oeis 

STa»-M16 
STW-0617 
ST8»-0618 
ST88-0619 
ST89-0620 
ST80-O621 
ST89-0622 
ST8e-0e23 
ST89-0624 
ST89-062S 
3780-0626 
ST88-0627 
8780-0626 
8789-0629 
8789-0630 
8789-0631 
8789-0632 
8789-0633 
8789-0634 
8789-0635 
8789-0636 
8789-0637 
8789-0636 
8789-0639 
8789-0640 
8769-0641 
8789^)642 
8789-0643 
8789-0644 
8789-0645 
5TBU"0o4O 
8789-0647 
8789-0648 
8789-0649 
8789-0650 
8789-0651 
8789-0652 
8789-0653 
8789-0654 
8789-0665 


T«niWHM  Om  riptllnt  Co 

Qm  Ca  0(  NM  (OIV  PUBUC  SERV.  Ca  NM).. 
Supwitf  OffthOfV  PIpOTM  Co »...».««..».». 

UMlMi  Qw  P<p*  Una  Co.. 
UnNad  Gm  Plpo  Um  Co 
UnlMQMP^UnaOo. 


UnNad  Oaa  Plpa  Una  Co 

UnNad  Oaa  Plpa  Una  Co 

UnMad  G«  Plpa  Una  Ca 

7aHaa  Eailani  7isnaniiiaion  Cofp...»» 

rionnwnai  r^iaw  oovp— ->»* 

Oofp..- 

Co 

Co 

7ranaccn6nanM  Oaa  Plpa  Una  Corp._ 
7ranaoontnaf«al  Qas  P^  Una  Ccn>... 
7ranaooninanlal  Oaa  Plpa  Una  Corp... 

NordMin  Nahral  Oaa  Co 

7annaaaaa  Oaa  PIpalna  Co 

7annaaaaa  Oaa  Pipalna  oo 

7annaaaaa  Oaa  Pipatna  Co 

e  Paao  Natural  Oaa  Co ~ 

UnMad  Oaa  Plpa  Una  Co. ~ 

7fanaoonikianM  Gaa  Plpa  Una  Coip... 
7ranaoon(inanM  Oaa  P^  Una  Coip .. 

Mda  Enargy  riaaouroaa. 

7f«nlilna€aaOo. 
7«unMinaQaaCo. 


JniMkm  Oaa  Co 

fwwwnam  casMm  r^ia  una  LiO.. 
Panhandh  Eaatam  Plpa  Una  Co. 
Panhandto  Eaaiam  Plpa  UnaCo. 
Pantiandto  Caaiam  P«pa  Una  Co. 

nOfWnWI  f%mmW  lX)ip« ».« 

wlHama  Natural  Oaa  Co.- 
WHama  Natural  Oaa  Co-.. 
MMIama  Natural  Oaa  Co.... 
\MHarMNalunlQaaCo... 
WWarwa  Nature  Oaa  Co.... 
7fanai»Mtam  PtpaHna  Co- 


Valaro  7ranawiailon.  LP. 

Irnxm  Oaa  7ianamiaaion  Corp 

7aKaa  Oaa  7ranamiaiion  Corp 

7axaa  Gaa  7ranaffiiaaion  Corp 

Jmimt  Gat  7fanawititon  Cocp 

7axaa  Gat  7ranamnion  Corp 

7aKaa  Gaa  7fanarniaaior»  Corp 

7ai(aa  Gaa  7fanamiaaior>  Corp 

Panhandia  Eaatam  Plpa  Una  Co... 
Panhandto  Eaatam  Plpa  Una  Co... 
Panhandte  Eaatam  Plpa  Una  C9... 
Panhandia  Eaatam  Plpa  Una  Co. .. 
Channal  Induathaa  Gaa  Co.. 


Natural  Gaa  Pipalina  Co.  o(  Amarlca.... 
Natural  Gaa  PipaNna  Co.  o(  Amarlca.... 
Natural  Gaa  Pipalina  Co.  of  Amarlca.... 
Natural  Gaa  Pipalina  Co.  of  Amarlca.... 
Natural  Gaa  Pipalina  Co.  of  Amarlca.... 
Natural  Gaa  Pipalina  Co.  of  Amarlca.... 

El  Paao  Natural  Gaa  Co „. 

El  Paao  Natural  Gaa  Co 

7raniconllnantal  Gaa  Pipa  Una  Corp... 
7ranaconttnanlai  Gaa  Plpa  Una  Corp. . 

ONG  7ranamiaiion  Co 

ONQ  7ranamiaaion  Ca 

ANh  PipaNna  Co. 


ANB  PipaHne  Co 

ANH  P»)ehna  Co. 

ANRPipMrwno    

ANflPipMn«r4 

ANfl  Pipalina  Co. 

ANR  Pipalina  Co 

ANR  Pipalina  Co.. 

Enogax  Inc. 
Enogax  inc. ... 
Enogex  Inc.... 
Enogax  Inc.... 


CHnna  Oaa  Sivipty  Corp. . 

B  Paao  Natural  Gaa  Co.. 

Alabama  Tann NaL  Oat  Co.  al  al. 

Raaowoa  Group,  lnc~ 
Souiham  Natural  Oaa  Ca.. 
OaN  Gaa  Pipalna  Corp. 


Co- 
MoMa  Oaa  Sarvica  Corp. 
Eaatax  Gaa  7ranamiaaion  Co . 
UglCotp. 


EvanaaFlMrCorp. 
r>i^i'n«^  Slaai  Roft 
Norttwm  Natural  Gaa'Co. 
Nonham  Natural  Gaa  Co . 
CorvMnomvaaMt  Gaa  PIpaSna  Corp. 

LyrtchtMjrg  Gat  Co 

Carnation  Co.. 
Corp. 


Nortf)  ASantIc  UlNiaa.  Inc— 


Union  Radlc  Oaaourcaa  Co _ 

Houaion  Gaa  Exctianga  Corp..- - 

Gaa  Ca  of  MM  (Oiv.  PuMc  8arv.  Ca  NM).. 

Conaotdatad  Fual  Corp 

Union  Gaa  Co 

SouSi  Carolna  Ptpalna  Corp- 


Arttanaaa  1  otMiiana  Gaa  Co  - 

Amgaa,  Inc -..—. 

UmMk  Ertargy,  inc. 

Exxon  Corp  — -..-.-.._.- — _ 

Norfftam  Indtoia  PuMc  Sar«icaCo— 
Olizana  Gaa  and  Colia  UtK^. 

AmoM.  Inc 

Conoca  Irtc — . 

Ocbdanial  Chamical  Co 

Unocal  CvwdaUmHad. 
Commanial  Natural  Gaa,  Inc ... 
CatMl  Enargy  Marliatlng  Corp. 

Enogax  Sarvioa  Corp — 

Quit  Enargy  Marliaing  Co — 

RaHanca  Ptpaina  Co — -.«- 

Southam  Catlomla  Gaa  Co — 


B  Paao  Natural  Gaa  Co. 
Cotumbia  Gaa  ot  OHIO.  Inc..  at  al 
8ummll  PIpalna  A  f^oduclng  Co. . 

Eaat  Ohio  Gaa  Co..  at  tt 

Columbia  Gaa  of  KY.  mo.  al  al. 
Eaat  Obio  Gaa  Co. 
Sun  Gaa  7rar)amiaaion  Co-  Inc.-. 
Coming  Natural  Gaa  Corp-  at  aL. 
Caniral  iMnoia  UgM  Co. 
Cantrai  Mrala  Ught  Co. 
Co 


IHnoia  PoDvar  Co.. 


Natural  Gaa  Pipelna  Co.  of  Amarica.- 

Cantral  mmois  Pubic  Sarvioa  Ca 

Paoplaa  Natural  Gaa  Ca .- 
Unitad  Qlias  Gaa  Co. 
Oalhi  Gaa  Pipelna  Corp. . 


Columbia  Gaa  of  PA.  Inc..  at  al 

Northam  Indtona  Public  Sarvica  Ca.. 

Souttfam  CaKfomia  Gas  Co 

Souttnvaat  Gas  Corp 

7ranaco  Enargy  Marketing  Ca- 

Niagara  Mobavi4(  Power  Corp — 

Panhandle  Eastern  Pipe  Une  Ca. 
Panhandte  Eastern  Pipe  Une  Ca . 

Apadie  7ransmission  Corp. -. 

Pacific  Gas  and  Beclric  Co 

Consuniers  Po«*ar  Co 

Placid  Oil  Co 

City  of  Milan 

Wisconsin  Power  and  UgM  Ca . 
Wisconsin  Natural  Gas  Co.— 
St  Joseph  Light  A  Po«wer  Co.. 
City  of  Bethany. 
Arkla  Energy  Reaouroea- 

ANR  Pipeline  Co 

Natural  Gas  Pipelne  Ca  of  America,  at  al.. 
Natural  Gas  Pipeline  Co.  of  America 


11-07-86 
11-07-86 
11-07-88 
11-07-88 
11-04-88 
11-04-86 
11-04-66 
11-04-88 
11-04-88 
11-04-88 
11-04-88 
11-04-88 
11-07-88 
11-07-88 
11-07-88 
11.07-86 

11-7-88 
11-07-86 
11-0»'«e 
11-06-06 
11-06-68 
11-08-68 
11-06-88 
11-06-86 
11-06-68 
11-06-88 
11-06-88 
11-06-88 
11-08-88 
11-06-88 
11-06-88 
11-06-88 
11-06-88 
11-06-88 
11-06-88 
11-06-88 
11-08-68 
11-08-88 
11-06-88 
11-08-88 
11-09-88 
11-09-88 

11.09-88 
11-09-88 
11-09-88 
11-09-88 
11-09-88 
11-09-86 
11-09-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-88 
11-10-86 
11-14-88 
11-14-68 
11-14-88 
11-14-68 


Subp«1 


G-S 

G-H7 

B 

G-S 

G 

B 

B 

B 

B 

B 

&S 

G-S 

G 

Q 

B 

B 

&S 

&S 

&S 

G-S 

G-S 

8 

&S 

B 

B 

B 

G-S 

Q-S 

G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

&« 

B 

B 

C 

B 

G-S 

B 

B 

B 

B 

8 

B 

B 

B 

B 

C 

B 

B 

B 

8 

B 

B 

B 

B 

G-S 

G-S 

C 

C 

B 

B 

B 

G-S 

B 

B 

B 

B 

B 

C 

C 

C 

C 


Expiration 
data« 


04-09-8!! 
04-09-81) 


04-13-89 
04-13-69 
04-13-89 
04-13-89 


Ion  rate 
(cents  per 

mietnj) 


24.32 
24.32 


Dochal 
Na> 


28.50 
28.50 
28.50 
28.50 


8789-0656 
S789-0657 
8789-0656 
8789-0659 
8789-0660 
S789-0661 
8789-0662 
8789-0663 
8789-0664 
S789-0665 
8789-0666 
8789-0667 
8789-0668 
8789-0669 
8789-0670 
8789-0671 
ST89-0672 
ST89-0673 
ST89-0674 
ST89-0675 
ST89-0676 
ST89-0677 
ST89-0678 
ST89-0679 
8789-0680 
8789-0681 
8789-0682 
8789-0683 
8789-0664 
8789-0685 
8789-0686 
8789-0687 
8789-0688 
S789-0689 
ST89-0690 
ST89-0691 
ST89-0692 
ST89-0693 
ST8&-0694 
ST89-0695 
5789-0696 
8189-0697 
ST89-0698 
8789-0699 
S78»-0700 
S789-0701 
8789^5702 
8789-0703 
ST89-0704 
8789-0705 
S789-070fi 
8789-0707 
8789-0708 
8789-0709 
8789-0710 
8789-0711 
8789-0712 
8789-0713 
S789-0714 
8789-0715 
S789-0716 
8789-0717 
8789-0718 
8789-0719 
8789-0720 
S789-0721 
S789-0722 
8189-0723 
8789-0724 
8789-0725 
ST89-0726 
ST89-0727 
ST89-0728 
ST89-0729 
S789-0730 
ST89-0731 
3789-0732 
8789-0733 
8789-0734 


Tranaporter/telar 


Enogax  bK. 

Enogax  Inc. .. 

EnogsK  Inc.. 

Enogex  Inc.. 

Enogex  Inc.. 

Enogex  Inc.. 

Enogex  Inc. .. 

Enogex  Inc. .. 

Enogex  Inc. .. 

Enogex  ITK.. 

Enogex  Inc. . 

Enogex,  Inc. 

Enogex,  Inc. . 

Enogex,  Inc. 

Natural  Gas  Pipelne  Co.  of  America.... 

7ranscont)nental  Gas  Pipe  Une  Corp. . 

7ransconbnental  Gas  Pipe  Une  Corp... 

7ranscontinental  Gas  Pipe  Une  Corp. . 

7ranscontinental  Gas  Pipe  Une  Corp. . 

7ranscontinental  Gas  Pipe  Une  Corp. . 

Norttiwest  Pipeline  Corp 

Nofthiwest  Pipelioe  Corp 

NofttTvKest  Pipeline  Corp.- 

Phtlllps  Gas  Pipeline  Co „ 

Questar  Pipeline  Co 

United  7exas  7ransmission  Co. 

kMcon  7exa8  Pipeline  Corp 

United  7exas  7ransmtss«an  Co. . 

Valero  7ran8mission,  LP 

7ermessee  Gas  Pipelne  Co 

7ennessee  Gas  Pipelne  Co 

7exas  Gas  Transmission  Corp. . 
7exas  Gas  Transmission  Corp. . 
7exas  Gas  7ransm<ssion  Corp. . 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co.  .- 
United  Gas  Pipe  Une  Co- 


Gult  Energy  Pipeline  Co _ _ 

Questar  Pipeline  Co 

Transcontinental  Gas  Pipe  Une  Corp.  .„ 

Trariscontinental  Gas  Pipe  Lirte  Corp _ 

Columoia  Gulf  Transmisswn  Co _ 

CoiumtNa  Gulf  Transmission  Co 

ColumtM  Gulf  Transmission  Co 

7erv)essee  Gas  Pipeline  Co - _ 

7enne8see  Gas  Pipeline  Co 

7exas  Eastern  7rarfsmission  Corp 

7exas  Eastern  7ransmission  Corp 

7exas  Eastern  7ransm«ss<on  Corp - 

Texas  Eastern  Transmisaion  Corp 

7exas  Eastern  Transmission  Corp - 

Texas  Eastern  7ransrrassion  Corp - 

7exas  Eastern  7ransmission  Corp _ 

7exas  Eastern  7ransmission  Corp. „ 

7exas  Eastern  7ransmission  Corp 

7exas  Eastern  7ransmission  Corp. 

7exas  Eastern  7ransmission  Corp 

7runkli'>e  Gas  Co. ; „ 

Panhandle  Eastern  Pipe  Une  Ca 

ANR  Pipelir>e  Co 

ANR  Pipeline  Co 

ANR  Pipedne  Co 

ANR  Ptpeltne  Co ...._ .-. 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipelif>e  Co 

WHiiams  Natural  Gas  Co 

Williams  Natural  Gas  Co 


WHhams  Natural  Gas  Co 

Williams  Natural  Gas  Co- 

Natural  Gas  Pipeline  Co.  of  America 

Natural  Gas  Pipelir>e  Co.  of  America..-.^ 

Natural  Gas  Pipeline  Co.  of  America 

7ranscontinental  Gas  Pipe  Line  Corp — 

7ranscontinental  Gas  Pipe  Line  Corp 

United  Gas  Pipe  Line  Co 


RacipienI 


PtiUpa  Gas  Pipelne  Co.,  at  al 

Natural  Gas  Pipelna  Ca  of  America.. 
Nafaral  Gas  Pipdna  Co.  of  Amarica.. 
ANR  PIpalna  Co. .- 
ANR  Pipalne  Co. 


Pbilipa  Gaa  Pipalna  Co. . 

ANR  Pipelna  Co. 

PhMips  Gas  Pipdnc  Co. . 

Philips  Gas  Pipelne  Oo. 

ANR  Pipalne  Co. 

Natural  Gas  Pipalne  Co.  of  America.. 

Arkia  Energy  Reaourcas 

Natural  Gas  Pipelne  Co.  of  America.. 

ANR  Pipalne  Co 

CNG  7radmg  Co.. 

7ran9CO  Energy  Marketing  Co.. 

7nK*l<ne  Gas  Co 


Delmarva  Power  and  Liglit  Oo. 

Apache  7ransmiBSion  Corp. 

South  Jersey  Gas  Co 

Northwest  Natural  Gas  Co... 
WiHiams  Gas  Markeing  Oa. 
Williams  Gas  Marketing  Co.. 

Intersearch  Gas  Corp 

Gossner  Foods,  Inc 


United  Gas  Pioe  Una  Co.,  at  al 

Natural  Gas  Pipeltr>e  Co  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 

El  Paso  Natural  Gas  Co 

City  ol  AdamsviHe.. 
Boston  Gas  Co.. 
Clinton  Gas  Marketing.. 
Peoples  Gas  Co.,  at  al. 

Cofvoco,  Inc _- 

7exaco  Gas  Marketing,  Inc... 
PSI.  inc. 

7exaco  Gas  Marketing,  Inc...- 
Victoria  Gas  Corp.. 
7runkline  Gas  Co. 

Associated  Intrastate  Pipelne  Co 

Shell  Gas  7rading  Co _, 

Soutttem  Califorrw  Gas  Co.,  et  al 

Connecticut  Natural  Gas  Corp , 

Penti.  &  Soutt>em  Gas  Co.,  at  al 

Commonweatth  Gas  Co _ 

Relanoe  Pipelne  Co . 

PSI.  Inc 

aty  of  Cobden 

Neches  Gas  Distribution  Co 

Mountaineer  Gas  Co - 

Equitable  Gas  Co - 

Columbia  Gas  of  Pennsylvania,  Inc. . 

City  of  Chireno 

Ctncinnat  Gas  arxl  Electric  Co 

Peopias  Natural  Gas  Co 

Cincinnati  Gas  and  Electnc  Co. 

Columt»a  Gas  of  Of>io,  Inc -., 

Woodward  Pipeline,  Inc 

Crty  of  Newt)em 

Central  Illinois  Light  Co — 

Michioan  Gas  Co 

West  Ohio  Gas  Co 

Wisconsin  Natural  Gas  Co 

City  of  Stanberry 

Gulf  Fuels.  Inc - 

Wisconsin  Gas  Co 


Wisconsin  Fuel  and  Light  Co- 

Ohio  Gas  Co 

Michigan  Consolidated  Gas  Co 

aty  ot  Mutberry , 

MEGA  Operating  Limited  fVtnersfiip .. 
St.  Francis  Hospital  &  MedKal  Center. 

Aoache  Corp 

r^iorthem  HInoie  Gaa  Co 

Wisconsin  Southern  Gas  Co..  Inc 

Iowa  Soutt>em  Utilttes  Co 

Detmarva  Power  and  Ligfit  Co . 
Deimarva  Power  arxl  Ligfit  Co . 
Amoco  Production  Co 


Data  Bad 


11-14-88 

C 

11-14-88 

c 

11-14-68 

c 

11-14-68 

c 

11-14-88 

c 

11-14-68 

c 

11-14-88 

c 

11-14-68 

c 

11-14-86 

c 

11-14-66 

c 

11-14-66 

c 

11-14-66 

c 

11-14-86 

c 

11-14-86 

c 

11-14-86 

G-S 

11-14-86 

G-8 

11-14-66 

G 

11-14-86 

B 

11-14-68 

B 

11-14-88 

B 

11-14-86 

B 

11-14-88 

G-S 

11-14-86 

G-S 

11-14-88 

B 

11-14-68 

G-S 

11-14-68 

C 

11-14-88 

C 

11-14-88 

C 

11-14-68 

C 

11-14-88 

B 

11-14-68 

B 

11-14-68 

G-S 

11-14-88 

B 

11-14-88 

G-S 

11-14-68 

G-S 

11-14-68 

G-S 

11-14-68 

G-S 

11-14-88 

G-S 

11-15-88 

C 

11-15-66 

B 

11-14-66 

G-S 

11-14-68 

B 

11-15-68 

B 

11-15-88 

B 

11-14-66 

B 

11-15-88 

8 

11-15-68 

G-S 

11-14-86 

B 

11-14-66 

B 

11-14-68 

8 

11-14-88 

B 

11-14-66 

B 

11-14-88 

B 

11-14-88 

B 

11-14-68 

B 

11-14-66 

B 

11-14-88 

B 

11-14-88 

B 

11-14-88 

B 

11-14-88 

B 

11-14-88 

B 

11-14-86 

6 

11-14-68 

B 

11-14-66 

B 

11-14-66 

B 

11-14-86 

B 

11-14-88 

B 

11-14-68 

B 

11-14-86 

B 

11-15-88 

G-S 

11-15-88 

G-S 

11-15-66 

G-S 

11-15-68 

G-S 

11-15-68 

B 

11-15-66 

B 

11-15-66 

B 

11-15-88 

B 

11-15-68 

B 

11-15-86 

G-S 

Subpart 


04-1»-e6 
04-13-69 
04-13-89 
04-13-69 
04-13-66 
04-13-69 
04-13-89 
04-13-69 
04-13-69 
04-13-60 
04-13-89 
04-13-89 
04-13-89 
04-13-86 


:::x: 


(carts  per 
MMSTU) 


26.50 
26.50 
26.50 
26.50 
2BJ0 
26.50 
26.50 
26.50 
28.50 
28SD 
26.50 
26.50 
28.50 
28.50 
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Dockat 
No.' 


ST89-0735 
ST89-0736 
ST89.0737 
ST89-0738 
ST89-0739 
ST89-0740 
ST89-0741 
STB9-0742 
ST89-0743 
ST89-0744 
ST89-074S 
ST89-0746 
ST89-0747 
ST89-0748 
ST89-0749 
3189-0750 
STB9-07S1 
8T89^)752 
ST89-07S3 
STS9-07S4 
ST89-075S 
STB9-07S6 
ST89-0757 
ST88-07Sa 
STB9-075e 
8189-0780 
ST89-07ei 
ST89-0762 
ST89-0783 
ST89-0764 
ST89-0766 
ST89-0766 
ST89-0767 
STB»-07e8 
ST8fr.0769 
ST89-0770 
ST8»-0771 
ST8»^)772 
8189-0773 
ST89-0774 
STB9-0775 
ST89-0778 
ST89-0777 
ST89-0778 
ST89-0779 
ST89-0780 
8T89-0781 
ST89-0782 
ST89-0783 
ST89-0784 
ST89-0785 
8T89-0786 
ST89-0787 
ST89-0788 
8T89-0789 
8T89-0790 
ST89-0791 
ST89-0792 
8T89-0793 
8T89-0794 
STe9-0796 
ST89-0796 
ST89-0797 
ST89-0798 
ST89-0799 
ST89-Oe00 

STB»-oeoi 

8T89-0802 
8T89-0803 
8T89-0604 
STB9-Oe05 
ST89-0e06 
ST89-0eO7 
8T8»-Oe08 
ST8»-0e09 
ST89-0610 
ST89-0ei1 
ST89-0812 
8T8»-0ei3 


United  Qm  Pipa  Una  Co . 
UnNad  On  Pkm  Una  Co.. 


OrMmi  Qm  Pioe  Line  Co. 

United  Qaa  Pipe  Una  Ca 

Trana(»ntinental  Gas  Pipa  Une  Cofp . 

ANR  Pipeline  Co _. 

Valaro  Tranamission.  LP 

Pmhandte  Eastern  Pipe  Line  Co 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmssnn  Corp 

Texas  Gas  Tranamission  C<xp 

Texas  Gas  Transmasion  Corp 

Texaa  Gas  Tranamoaion  Corp 

Taxaa  Gaa  Transmission  C<xp 

Texas  Gas  Tranamissi(X)  Corp. ....... 

Texas  Qaa  Tranamiesion  Corp 

Texas  Qaa  Tranamiaaion  Corp 

ANR  Pfpeine  Co ......■.«..«.......« 

ANR  Pipeine  Co 

Natural  Qaa  PIpelrta  Oa  ct  America... 
Natural  Qaa  Pipelne  Ca  o(  America... 

Waaiam  Qaa  S^iply  Co.... 

OaM  Qaa  Plpetna  Corp 

Houaton  Ptpe  Une  Co.. 
Houalon  Pipe  Line  Co- 
Houston  Pipe  Una  Co.. 


Enaerch  Qaa  Tranamisaton  Co.. 
Lone  Star  Qaa  Co.. 
OeH  Gas  Pipeline  Corp  „ 


Qaa  Pipelne  Co 
QaaPipalnaCo 
Qaa  Tranamiaaion  Corp 
Qaa  Tranamiaaion  Cotp 
Qaa  Tranamiaaion  Corp 
Qaa  Tranamiaaion  Corp 
Qaa  Tranamiaaion  Corp 


UnMadQasPlpaUnaCo. 
UnHadQaaPipeUneCo. 
UnHadOaaPipaUnaCo. 
UnHad  Gaa  Pipe  Une  Co. 
UnMadQaaPipcUnaCo. 
United  Qaa  Pipe  Una  Ca. 
AiMa  Energy  Reaourcea... 

ONQ  Tranamiaaion  Co 

ONQ  Tranamiesion  Co 


Exxon  Qaa  System,  Inc 

Tanngeaco  Gas  Supply  Co.. 
Ei  Paao  Natural  Gas  Co 


Natural  Gaa  Pipeiine  Co.  at  America.. 
Natural  Gas  Pipeline  Co.  o<  America- 
Southern  Natural  Gas  Co „... 

Soultiam  Natural  Gas  Co 

UnUed  Gas  Pipe  Une  Co... 
umtad  Qaa  Pipe  Line  Co.~. 
NorttMm  Natural  Gas  Co... 
Noniwm  Natural  Gas  Co ... 


Northern  Natural  Gas  Co.. 
Northern  Naturai  Gaa  Co. 

ANR  Pipeiine  Co 

ANR  P«ellne  Co 


ANR  Pipeline  Co . 
ANR  Pipeline  Co . 
ANR  P^Miine  Co . 
ANR  PoeHne  Co . 
ANR  Pv)eiine  Co . 
ANRP«e«naCo. 


ANR  Pipeline  Co 

Cotumtxa  GuH  Transmission  Co.. 
Coiumtxa  GuH  Transmission  Co.. 
ColumtM  Gulf  Transmission  Co..~ 

Northern  Natural  Gas  Co 

El  Paao  Natural  Gas  Co 


El  Paao  Natural  Gas  Co.. 


Temeaaae  Gas  Pipeline  Co... 

Tennessee  Qaa  PveNne  Co 

Termeeeee  Gas  HpoHna  Co »..„ 

Natural  Gaa  Pveline  Ca  of  America.. 
Natural  Qaa  Pipeline  Co.  o(  America.. 
Qiannal  Industriea  Qaa  Co _ 


Recipient 


Chevron  U.S.A 

Amoco  Production  Co 

Valley  Gas  Co.,  at  al.„ ~ 

Brock  Gas  Systems  and  Bquipmart  Co. 

United  Dties  Gas  Co.,  SC  Oiv 

EP  Operating  Co 

Tennessee  Gas  Pipeline  Co 

Western  Gas  Marttaiing  USA.  LTD 

Total  Minatome  C<xp 

City  of  Alexandria,  at  al _.. 

Coming  Nat.  Gas  Corp.,  at  al 

BP  Gas  Trarwmssion  Co 

BP  Gaa  Tranamission  Co 

Total  Minatome  Corp... 
Total  Minatome  Corp... 
Total  Minatome  Corp... 
Total  Minatome  Corp... 
Michigan  ConsoMdalad  Gaa  Co 


Wiaoonain  Power  and  Light  Co 

QuMra  Qaa  Co 

Natural  Gaa  Clearinghouaa.  Inc 

El  Paao  Natural  Gaa  Co _.... 

Termeasae  Gaa  npaMrw  Co. 

Northern  Natural  Qaa  Co 

United  Qaa  Pipe  Line  Co 

Transcontlnantal  Qaa  Pipe  Une  Corp . 

TnjnhUne  Qaa  Co _. 

Natural  Qaa  P/L  Co.  of  America,  at  M. 
Natural  Qaa  Pipeline  Co.  of  America.- 

a  A  E  Gaa  Mwfceting.  Inc  - 

NGC  mtrastata  Pipeline  Co 

Ford  Motor  Co. 
Ford  Motor  Co. 
Ford  Motor  Co. 
Ford  Motor  Co. 
Ford  Motor  Co. 


Mwtceting  Co.. 


Uxasiana  Gas  Service  Co.. 

Interccxi  Gaa,  Inc ».._.-.«.«.> 

Errtex,  Inc —..-..-.... 

Texaco  Gaa  Martceting,  Irtc 

Acadtan  Qaa  Pipeline  System 

Nortiwm  Statea  Powwf  Co 

Williams  Natural  Gas  Co 

Panhandle  Eastern  Pipe  Une  Co.... 
Texas  Eastern  Trarwmlssion  C(xp.. 
Tennessee  Gas  Pipeline  Co.,  el  al. 

City  of  Long  Beach 

Peoples  Gas  Light  &  Coke  Co 

Wisc(xisin  Natural  Gas  Co- 

Consolidated  Fuel  Corp 

Shell  Gas  Trading  Co - 

United  Texas  Transmiasion  Co  .- 

Ctwvron  U  S.A 

Minnegasco.  Inc 

Watertown  Municipal  UtiKly 

Wisconsin  Gas  Co 

NGC  Intrastate  Pipeiine  Co.. 


Tennessee  Gas  Pipeline  Co.. 
Entrade  Corp . 
PSI,  Inc. 

NGC  Intrastate  Pipeline  Co 

Ohio  Gas  Co 

Baltimore  Gas  and  Electric  Co... 

Louisville  Gas  &  Electnc  Co 

Michigan  Corfsolidated  Gas  Co.. 
Wisconsin  Gas  Co 


Louisville  Gas  &  Electric  Co 

City  Gas  Co 

Southern  Conn.  Qaa  Ca.  at  al..- 

Lone  Star  Gas  Co - 

Souttwm  Califomia  Qaa  Co 

Southern  Califomia  Gaa  Co 

Pennsyfvania  Gas  and  Water  Co 

Jala  Pipe  Line  Corp „., 

Western  Massachusetts  Electric  Co 

Excel  Intrastate  Pipeline  Co.- - 

Panhandle  Tradkig  co — 

Tennessee  Gas  Pipeline  Ca,  at  al- 


Oate  filed 


-15-88 
-15-88 
-15-88 
-15-88 
-15-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-68 
-17-68 
-15-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-«8 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-17-88 
-18-88 
-16-88 
-18-88 
-16-88 
-18-88 
-18-88 
-18-88 
-18-88 
-18-88 
-18-88 
-18-88 
-16-88 
-16-88 
-16-88 
-16-88 
-18-88 
-18-88 
-18-88 
-16-88 
-16-88 
-16-88 
•16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-16-88 
-21-88 
-21-88 
-21-88 
-21-88 
-21-88 
-21-88 
-21-88 
-21-88 


Subpart 


G-S 

G-S 

B 

G-S 

B 

G-S 

C 

G-S 

G-S 

B 

8 

B 

B 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

G-S 

C 

C 

C 

C 

C 

C 

C 

C 

G-8 

B 

G-8 

G-S 

G-8 

G-8 

G-8 

G-S 

B 

G-S 

B 

G-S 

B 

B 

C 

C 

C 

C 

B 

B 

B 

G-8 

G-8 

B 

G-8 

B 

B 

B 

B 

G 

G-S 

G-S 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

Q-S 

B 

G-S 

C 


Expiration 
date' 


04-16-89 


04-17-89 
04-17-89 
04-17-89 


Transporta- 
tion rate 

(cents  per 
MMBTU) 


35.00 


24.32 
24.32 

12.80 


Docket 
No.' 

Transporter/seller 

Recipient 

Date  filed 

SitfxMrt 

Expiration 
date' 

Transporta- 
tion fate 

(cents  per 
MMBTU) 

8T89-0614 

Tennagasco  Gas  Supply  Co 

Tennessee  Gas  Pipeline  Co 

Kansas  Pipelirte  Co 

11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-«8 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-68 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-21-88 
11-22-88 
11-22-88 
11-22-68 
11-22-88 
11-22-88 
11-22-88 
11-22-88 
11-22-88 
11-22-«8 
11-22-88 
11-22-88 
11-22-88 
11-22-88 
11-22-88 
11-22-88 
11-22-88 
11-22-68 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-22-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-23-88 
11-25-88 
11-25-88 

C 

B 

G-S 

B 

B 

G-S 

B 

B 

B 

B 

G-S 

B 

G-S 

B 

G-S 

G-8 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

G-S 

B 

G-S 

G-8 

B 

B 

B 

B 

G 

C 

C 

C 

C 

C 

G-S 

G-S 

G-8 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

G-8 

B 

&-S 

G-S 

G-S 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

B 

G-8 

B 

B 

B 

G-8 

B 

B 

G-S 

04-21-89 

/  ■ 

8T89-0ei5 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co .'_ 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co 

Parthartdle  Eastern  Pipe  Line  Co 

Pantwndle  Eastern  Pipe  Une  Co .„_... 

Panhandle  Eastern  Ppe  Une  Co 

8T89-0ei6 
STe9-0ei7 

Dayton  Power  ar>d  Light  Co 

Northern  Indiana  Fuel  &  Light  Co 

_ 

ST89-0818 
8T89-0819 
8T89-0820 

Access  Energy  Prp^bne  Corp 

Archer  Daniels  MxHand  Co 

Illinois  Power  Co . . 

ST89-0821 

Central  Illinois  Light  Co 

— 

ST89-0822 
ST89-0823 

Panhandle  Eastern  Pipe  Line  Co _ 

Pant»andle  Eastern  Pipe  Line  Co _.... 

KPL  Gas  Servk» 

IHinnis  Pnwnr  Co        

ST89-0824 
ST89-0825 

Cotumbia  Gulf  Transmission  Co 

United  Gas  Pipe  Ur>e  Co _. 

Ctwvron  USA _.„     _   

Mississippi  Fuel  Co 

Citirens  Gas  S«J0ply  Corp 

8T89-0826 

United  Gas  Pwe  Line  Co... 

ST89-0e27 

United  Gas  Pipe  I  ino  Co 

ST89-0828 
8T89-0829 
8T89-0830 
8T89-0831 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Lirte  Co 

Norttiem  Natural  Gas  Co 

Northern  Natural  Gas  Co _„    ........_. 

Texaco,  Inc 

Seagull  Marketing  8ervk»s,  Inc 

Camarra  Nahinil  Ran,  Inn                       

MotMl  Natural  Gas,  Inc 

Texaco  Gas  Martseting,  Inc 

MoM  Natural  Gas,  Inc 

Amoco  Production  Co 

Apactie  Ccxp 

Northern  States  Power  Co.- 

Wisccxism  Gas  Co _ 

Cokjny  Pipeline  Ccxp 

Ccxninco  American,  Inc 

ftorthem  Gas  Co 

Ccxninco  American,  Inc ; . _. —._.._ 

Unicxi  Pac^ic  Rescxjrces  Co . 

ST89-0832 

Nnrttmm  Nnhiral  rin«  r.0    , 

STe9-0833 
ST89-0e34 
ST89-0835 
ST89-0836 
ST89-0837 

Northfifn  NahirAl  dua  Cff 

Northern  Natural  Gas  Co „ ™™..._ 

Ncjrthem  Natural  Gas  Co „._ 

Northern  Natural  Gas  Co 

Nortt>efn  Natural  Gas  Co 

ST89-0838 
ST89-0839 
ST89-0840 
ST89-0841 
ST89-0842 

Northern  Natural  Gas  Co 

Colorado  Interstate  Gas  Co 

Cokxado  Interstate  Gas  Co 

Colorado  Interstate  Gas  Co 

Colorado  Interstate  Gas  Co 

ST89-0843 
8T89-0e44 

Algomjuin  Gas  Transmission  Co 

Algorxjuin  Gas  Transmission  Co 

City  of  Middieborough _ 

Central  Hudson  Gas  and  Electric  Co..- 

Fall  River  Gas  Co 

Gulf  Gas  Utilities  Co 

8T89-0845 
STe9-0846 

Algonquin  Gas  Transmission  Co 

Northwest  Pipeline  Corp 

United  Gas  Pipe  Line  Co 

ST89-0847 

Tennessee  Gas  Pipeline  Co 

ST89-0848 
ST89-0849 

ONG  Transmission  Co 

United  Texas  Transmission  Co ™*....™ 

Natural  Gas  Pipeline  Co.  of  AmerKa „.... 

Natural  Gas  Pipehne  Co  of  America 

24.32 

8T89-0850 

United  Texas  Transmission  Co ™. 

United  Texas  Transmission  Co „.. 

United  Texas  Transmission  Co 

Natural  Gas  Pipeline  Co.  of  America 

United  Gas  Pipe  Une  Co „ 

United  Gas  Pipe  Line  Co _ 

United  Gas  Pipe  Line  Co 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmissi(xi  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Ccxp....    _..    

Natural  Gas  Pipeline  Co.  of  America _ 

ST89-0851 

Natural  Gas  Pipeline  Co.  of  America. 

ST89-0852 
8T89-0853 
8T89-08S4 
ST89-0855 

United  Gas  Pipe  Line  Co 

BP  Gas  Marketing  Co _ 

Arco  0«  4  Gas  Co 

Afkia  Energy  Marlieting  

ST89-0856 

ST89-0857 
8T89-0e58 
8T89-0659 

Natkjnal  Fuel  Gas  Distributxxt  Corp 

Reliance  Pipeline  Co 

Panpln«  Natural  da^  Co 

8T89-0860 

Kengaif  of  Texas  Inc 

ST89-0e61 

TPC  Pipeline  Co 

Niagara  Mohawk  Power  C(xp —           

ST89-0862 

Texas  Eastern  Transmissicxi  Corp _.    

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Trar»smissi(xi  Corp 

EL  Paso  Natural  Gas  Co 

ST89-0863 
ST89-0864 
8T89-0865 

Haniey  and  Bird..... - — 

Cincinnati  Gas  and  Electnc  Ca ; 

ST89-0866 

EL  Paso  Natural  Gas  Co. 

Meridian  Oil  Hydrocartxms,  Inc 

Delhi  Gas  Pipeline  Corp 

Energy  Marioeling  Servwes,  Inc. 

Tejas  Hyrtroctirtions  Co 

ST89-0867 
ST89-0868 
ST89-0e69 

Terwiessee  Gas  Pipeline  Co...-                  

Tertnessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Terw>essee  Gas  Pipeline  Co 

Tenrtessee  Gas  Pipelirte  Co 

ST89-0e70 
8T89-0e71 

Cornerstone  Productkxt  Corp _ 

Panhandle  Trading  Co 

Philadelphia  Gas  works,  Inc 

ST89-0e72 

Tarpon  Transmission  Co 

ST89-0e73 
ST89-0e74 

Transcontinental  Gas  Piple  Line  Corp. - 

United  Gas  Pipe  Line  Co 

8T89-0e75 

United  Gas  Pipe  Line  Co 

Jala  P^se  Une  Corp 

Mkkxxi  Marketing  Corp _. 

Marathon  Oil  Co _.     

ST89-0e76 
ST89-0e77 

United  Gas  Poe  Line  Co „ 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co _...._. 

ST89-0e78 

Mobil  Natkxial  Gsa,  Inc....- 

T»g  09^  Mdrk^^^ing  Co 

ST89-0e79 

Texas  Gas  Transmission  Corp. „    .- 

Texas  Gas  Transmission  Corp „... 

8T89-0680 

Txg  Gas  Marketing  Co 

ST89-0881 
8Te9-0e82 
ST89-0e83 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmisskxi  Corp „.„ 

Texas  Gas  Trartsmissicvi  Corp. ........... 

Coming  Natural  Gas  Corp.,  ET  Al 

CokMDbia  Gas  of  Ohw,  Inc..- 

Columbia  Gas  of  Ohio,  Inc.-.  

Cokjmbia  Gas  of  Ohw,  Ina 

Txg  Gas  Marketing  Co 

Cohimbia  Gas  of  Ohw.  Int —              „    . 

Cokjmbia  Gas  of  Ohio.  Inc 

Cokjmbia  Gas  of  Ohio,  Inc 

Txg  Gas  Marketing  Co      

Cokjmbia  Gas  of  Ohn,  Ina 

8T89-0684 
8T89-0885 
ST89-0886 

Texas  Gas  Transmisskxi  Corp 

Texas  Gas  TransrWsskxi  Corp 

Texas  Gas  Transmissinn  Cnrp 

ST89-0887 
8T89-0888 
ST89-0889 
8T89-Oe90 
8T89-0e91 

Texas  Gas  Transmission  C(xp _      .... 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmissi<x>  Ccxp 

Texas  Gas  Transmisskxi  Ccxp 

Tennessee  Gas  Pipeline  Co -. 

Tennessee  Gas  Pipeline  Co 

$T89-0e82 

Entrade  Corp _ 3 
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Ha.' 


ST89-0e93 
ST89-0e94 
8169-0695 
STS9-0e96 
ST89-0e97 
STB9-0e9e 
STB9-0e99 
STB9-0900 
ST89-0901 
ST89-0902 
ST89-0903 
ST89-0904 
ST89-0905 
ST89-0906 
ST89-0907 
ST89-O90e 
ST89-0909 
ST89-0910 
STS9-0911 
STB9-0912 
ST89-O013 
STB9-(M14 
STS9-0915 
STS9-0916 
ST89-0917 
ST89-0918 
STB9-0919 
ST89-O920 
STB9-0921 
ST89-0922 
STB9-0923 
ST89-0924 
STB9-092S 
ST89-092e 
ST89-0927 
ST80-O8e8 
ST89-0929 
ST89-O930 
STB»-0031 
ST8fr^)032 
ST89-0833 
ST89-0934 
ST89-0935 
ST89-0936 
ST89-0937 
STB9-0938 
STS9-0939 
ST89-0940 
ST89-0941 
ST89-0942 
STS9-0943 
STS9-0944 
STB9-0945 
ST89-0946 
ST89-0947 
ST89-0948 
ST89-0949 
ST8S-0950 
ST89-0951 
ST89-0952 
ST89-0953 
ST89-0954 
ST89-0955 
ST89-0956 
ST89-0957 
ST89-09Se 
ST89-0959 
ST89-09eO 
STB9-0961 
STS9-0962 
STS9-0963 
STS9-0964 
ST89-0965 
oTow~096w 
ST89-0967 
ST89-0968 
ST89-0969 
ST89-0970 
ST89-0971 


Tranaportar/Mfler 


N0(1t)«n  ^4•lur•l  Gm  Ca 
Norttwm  Natural  Ga*  Ca 
Northam  Natural  Qaa  Ca 
Nonharr>  Natural  Qm  Ca 
Nonham  Nakral  Gaa  Co. 

Nofttwm  Natural  Gaa  Ca 

WWiston  Baain  intaratata  P/l  Co... 
WilMon  Baain  Intaratata  P/L  Co... 
WiMaton  Basin  Interstate  P/L  Co... 
WWiaton  Basin  Interstate  P/L  Ca.. 
WHkston  Basin  Interstate  P/L  Ca.. 
WNKslon  Basin  Interstate  P/L  Co... 
WiNiston  Basel  Interstate  P/L  Ca.. 
WHston  Baain  Interstate  P/L  Co... 
Columbia  Qu>  Transwiasion  Ca.... 
Columbia  Qu>  Trwiamiasion  Ca.... 
Columbia  Quid  Trwiamiaaion  Co.... 
Columbia  QuM  Trwwnlaaion  Ca... 
Columbia  Quid  Tranamiasion  Ca.- 
Columbie  Qu>  Transmisaion  Co.-.. 

nionnweei  r^Mmw  L^jrp 

Tans  Easlsnt  Tranamiinion  Corp. 
WMiaton  Basin  kitarslala  P/L  Ca- 
PtMlpa  NMural  Gaa  Co. .. 
PtiHva  NMural  Qaa  Co. .. 
Detti  Gas  Plpeine  Corp. . 
Valero  Tranamaaion.  LP. 

Houston  Pipe  Line  Ca 

Houston  Piiw  Line  Ca..-. 

Oaaia  Pipe  Una  Ca _. 

Cabot  Plpeine  Corp 

TnjnMne  Gas  Co 

TrunkKno  Gaa  Ca 

Truntdme  Gaa  Co 

TnjnMlnaGasCo „. 

TivMna  Gaa  Ca 

Truntdbta  Gm  Co.  . 
TnxUdme  Gaa  Ca . 

DeM  Gaa  Pipeline  Corp. 

Ozona  Residue  Syslama  Co. 

Co 

Ca 

Ca 

Natural  Gaa  PIpalina  Co.  cH 
Natural  Gaa  npaKne  Co.  o(  Amertca 

Unitod  Gas  Pipe  Line  Ca 

Uniiad  Gas  Pipe  Line  Ca 

TrunlUine  Gas  Co 

TiunMne  Gas  Ca 

Colorado  Intarateta  Gaa  Ca 

Colorado  Interstate  Gaa  Ca.. 
Colorado  Mareiate  Gas  Ca.. 
Colorado  Intaistate  Gas  Ga.. 

Valero  Tranamission,  LP 

Valero  Transmission.  LP. 

Northern  Nature  Gaa  Ca 

Tsnnissss  Gas  PIpsltts  Ca. 

BP  Gas  Tranamisaion  Oa 

BP  Gas  Transmission  Ca 

Valero  Transmission,  LP 

Sabme  Pipe  Line  Co 

Sabra  Poe  Lino  Ca 

Sabma  Pipe  Una  Co 

TrunWne  Gas  Co 

TnjnWine  Gas  Co 

PtriHpa  Natural  Gas  Co 

Nortnam  Border  Pipeina  Ca 

WiWams  Natural  Gas  Ca 

Wiiliama  Natunri  Gas  Co 

WiMains  Natural  Gas  Co 

WMams  Natural  Gas  Co 

Gas  Transport  Inc _ 

Nont<<i>eit  Pipeline  Corp 

Unrted  Gas  Pipe  Line  Co. 

Urated  Gas  P^e  Line  Co. 

El  Paso  Natural  Gas  Co 

Trartaoh.  \nc 

Tranaok.  Inc 

Tranaoh.  Inc , 


Union  Exploration  Partners.  LTD. 

CorK)co.  Iiw _ 

Sun  Operating  Lkniad  PartnersNp.. 
Tranam  Energy  lnc~ 


Peoples  Natural  Gas  Ca 

Texaoa  iric. _„_.._ ..—. 

Mgtcinc 

Norttiem  IHnols  Qaa  Co.  »»..• 

Mgtc,  Inc. 

Montana-Oakola  Utflilias  Ca. 
Montana-Dakota  Utilities  Ca.. 

OiMraGasCo. - 

OuMraGasCa 


QuI^HraGasCa 

East  0(^  Gas  Co.. 
Florida  Gaa  Transmission  Ca  ».» 
Tsnnsssss  Gaa  Pipeline  Ca. 
Louisiana  Gas  System.  Inc. 

Chevron  U.SA 

Pubic  Sorvica  Electric  and  Gas  Co.. 

Mbwia  Powsr  Co — «. 

East  Ohio  Ca ... 
OuMraGasCa. 

PtiMpa  Qaa  PIpelrw  Co. . 
PhMpe  Gas  Pipalria  Ca. 


Malural  Qaa  Plpeine  Ca  of  America- 
Natural  Gas  Plpeine  Co.  o(  Amertca.- 

Tarwasses  Gas  PIpelrw  Ca 

El  Paao  Natural  Gas  Ca.. 

B  Paao  Natural  Gas  Co..  at  aL. 

Conoco,  Inc.. 

American  Central  Gas  Markaling  Ca~ 

EastSK  Qaa  Transmisaion  Ca 

ft^Miik^flBk  III  iBa  II  a    ^  J  Jill    ^ -'  —    r^M^ 

Ommon  Qm  and  Eladric  Ga 

Qaa  Cop.,  at  aL. 


Peoplaa  Natural  Gas  Ca.  at  aL- 
Ondnnaa  Gas  and  ElecHic  Ca . 
Notlham  Hmunt  Gas  Ca 


Natural  Qaa  Plpeine  Ca  of  Amaiica- 

PST,  ITK.. 

WNaconam  Natural  Gas  Ca.. 
WlacotHln  Natural  Gas  Ca. 
Tsaaco  Producing,  Inc.. 
Santa  Pa  Hilsmatlonal  Corp. . 
aun  c^Mranng  umaao  rannersnp- 
Transtala  Gas  SooMca  Ca.. 
OMoVMey  Gas  Corp... 


Northam  Indhna  Fuel  S  UgM  Ca. 
Energy  Plpeine  Ca— .-...-..-..—..-. 

MGTdnc 

NQC  Mrastate  PIpalna  Ca- 


El  Paao  Natural  Gas  Co 

Tarvwaaee  Qaa  PIpelirw  Co.. 


Hadaon  Gas  Systsms,  Irtc . 
CdunMa  Gas  Tranamission  Corp. . 

ANR  Pipama  Ca,  at  A 

ANR  Pipame  Co..  at  aL . 
Tnjnldina  Ges  Ca 


Excel  Intraslate  Plpeine  Co.. 
Excel  Infrastaio  Pipelne  Ca. 

Mtana  Gas  Ca.  at  it 

East  Ohio  Gas  Co.. 
Dayton  Power  S  Light  et  al.. 

PhMpa  Gas  PIpstne  Co - 

Nortttem  Natural  Qaa  Ca  .— 
Terra  Reeources,  Inc. 
Associated  Natural  Gas  Ca.  kw- 
Relance  Gas  Marttatirig  Co.. 
Union  Gas  System,  hic- 

Conoco,  Inc — . 

PPQ  Industries 


Catamount  Natural  Gas,  Inc. 
KM  Gas  Co..- 


Pubic  Ser^ioa  Co  of  New  Mexico 

Natural  Gas  Plpeine  Ca  of  America.. 
Natural  Gas  Plpeine  Co.  of  America.. 
Natural  Gas  Plpeine  Ca  ol  America- 


Date  filed 


11-25-88 
11-25-88 
11-2S-8a 
11-25-88 
11-25-88 
11-25-88 
11-25-88 
11-25-88 
11-25-88 
11-25-88 
11-25-88 
11-25-88 
11-25-88 
11-2fr-88 
11-23-68 
11-23-88 
11-23-68 
11-23-88 
11-23-88 
11-23-86 
11-23-88 
11-23-68 
11-2S-68 
11-25-88 
11-25-86 
11-25-68 
11-25-86 
11-25-66 
11-25-68 
11-25-88 
11-25-68 
11-28-88 
11-26-86 
11-26-66 
11-2S-86 
11-28-88 
11-2fr-8e 
11-28-86 
11-26-66 
11-28-88 
11-28-88 
11-26-88 
11-26-66 
11-28-88 
11-28-88 
11-28-88 
11-28-88 
11-28-86 
11-28-68 
11-28-88 
11^2»-88 
11-28-86 
11-28-68 
11-29-68 
11-29-88 
11-29-86 
11-29-88 
11-30-88 
11-30-86 
11-30-86 
11-30-86 
11-30-66 
11-30-66 
11-30-86 
11-30-86 
11-30-88 
11-30-68 
11-30-88 
11-30-88 
11-30-88 
11-30-68 
11-30-68 
11-30-88 
11-30-86 
11-30-68 
11-30-66 
11-30-68 
11-30-88 
11-30-88 


Subpart 


6-S 
G-S 
G-S 
G-8 

B 
G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G 

O 

B 

Q-S 

B 

B 

B 

B 

C 

c 
c 
c 
c 
c 
c 
c 

G« 
G-S 

B 

B 

8 

B 

B 

C 

C 

Q 

Q-S 

B 

B 

&S 

G-S 

G-S 

6-S 

B 

B 

B 

B 

B 

C 

C 

&S 

Q 

C 

C 

C 

B 

B 

B 

B 

B 

C 

G 

G-S 

G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

B 

C 

c 
c 


Expiration 
date' 


04-24-69 
04-24-89 
04-24-89 


4-24-89 


04-29-69 
04-29-69 


04-29-89 


04-29-88 
04-29-88 
04-29-68 


Transporta- 
tion rate 

(cents  per 
MMBTU) 


35.55 
35.55 
46.78 


53.95 


9.50 
5.00 


35.55 


3ZS0 
32.50 
32.50 


Docket 
No.' 


8TB9-0972 
ST89-0973 
ST6»-0974 
ST89-0975 
STe9-0976 
ST89-0977 
STB9-0978 
ST89-0979 
ST69-09eO 
ST89-09ei 
ST89-09e2 
ST89-0983 
ST89-09e4 
ST89-09e5 
ST89-09e6 
ST89-09e7 
ST89-0968 
ST89-09e9 
ST89-0990 
ST89-0991 
ST89-0992 
STe&-0993 
STe9-0994 
oT  89-0995 
STo9~099o 
STB9-0997 
ST8&-099e 
ST89-0999 
ST89-1000 
STe9-1001 
ST89-1002 
ST89-1003 
ST89-1004 
STB9-1005 
STe9-1006 
ST60-1007 
ST89-1008 
STe&-1009 
ST89-1010 
ST89-1011 
STB9-1012 
ST89-1013 
ST89-1014 
ST89-1015 
ST89-1016 
ST89-1017 
STe9-1018 
STe9-1019 
ST88-1020 
ST89-1021 
STB9-1022 
ST89-1023 
ST89-1024 
ST89-1025 
STe9-1026 
ST89-1027 
ST89-1028 
ST89-1029 
ST89-1030 
ST89-1031 
ST89-1032 
ST89-1033 
ST89-1034 
ST89-1035 
ST89-1036 
ST80-1037 
ST89-1038 
ST89-1039 
ST89-1040 
STe9-1041 
STe9-1042 
ST88-1043 


Transporter/seller 


ANR  Pipeline  Co . 
ANR  Pipeline  Co. 
ANRPipefineCo. 
ANR  Plpolin6  Co  • 
ANR  Pip8lin6  Co . 


ANRPipefineCo 

CNG  Transmission  Corp . 
CNG  Transmission  Corp . 
CNG  Transmission  Corp . 
CNG  Transmisaion  Corp . 
CNG  Transmission  Corp . 
CNG  Transmisaion  Corp . 

CNG  Traramission  Corp - 

CNG  Transmission  Corp 

CNG  Transmission  Corp  ....- 

CNG  Transmission  Corp 

CNG  Transmission  Corp . — 

CNG  Transmission  Corp 

CNG  TransrrMSSion  Corp 

CNG  Transmission  Corp . 

CNG  Transmission  Corp . 

CNG  Trarwmission  Corp . 

CNG  Transmission  Corp 

CNG  Transmission  Corp .-... 
CNG  Traramission  Corp . 
CNG  Transrrassion  Corp . 
CNG  Transmission  Corp. 
CNG  Transmission  Corp. 
CNG  Transmission  Corp . 
CNG  Transmission  Corp. 
CNG  Transmission  Corp. 
CNG  Transmission  Corp . 
CNG  Trarwmission  Corp  .- 
CNG  Transmission  Corp ... 
CNG  Tranamission  Corp  -. 
CNG  Transmission  Corp ... 
CNG  Transinssion  Corp ... 
CNG  Transmission  Corp .- 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  TransmlssMn  Corp  — .— 
CNG  Tranamission  Corp .».-.. 

CNG  Transmission  Corp 

CNQ  Trartsmisaion  Corp 

CNG  Tranamission  Corp 

CNG  Transmission  Corp  ..-..» 

CNG  Transmission  Corp 

CNG  Transmission  Corp . 
CNG  Transmission  Corp . 
CNG  Transmission  Corp . 
CNG  Transmission  Corp . 
CNG  Transmission  Corp . 
CNG  Transmission  Corp  .-. 
CNG  Transmission  Corp  ..- 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Traramission  Corp 

CNG  Traramission  Corp . 

Cotorado  Interstate  Gas  Co 

Traracontinantal  Gas  Pipe  Line  Corp . 

ANR  Pipefine  Co 

ANR  Pipeline  Co 

ANR  Pipefine  Co 

ANR  Pipefine  Co 

ANR  Pipefine  Co . .- 

ANRPipefineCo-- 

ANRPipefineCo..- 

ANRPipefineCo. 

ANRPipefineCo. 


Recipient 


Coastal  States  Gas  Traramission  Co.. 

Michigan  Coraofidated  Gas  Co...— 

Trinity  Pipeline,  Inc 

Fountaintown  Gas  Co.... 

Michigan  Gas  Co — 

Coastal  States  Gas  Transmission  Co- 

Nostte  Foods  Corp 

Gulf  Oil  Corp 

Sharon  Tube  Co 

Natural  Gas  Ctearir>ghouse,  Inc  — — . 
Peoples  Natural  Gas  Co . 
General  Chemical.. 
lESCO.. 

Beechnut  Nutntion  Corp 

Hammermill  Paper  Co.. 

Robinson  A  Smrtti 

Revere  Copper  Products,  Inc . 
BP  Gas  Marketing  Co.. 
Special  Metals  Corp.. 
Bristol  Myers.. 
Johnstown  Knitting  MiMs- 

BP  Gas  Marketing  Co 

The  City  of  Syracuse 

Access  Energy  Corp 

Scott  Paper  Co 

Will  &  Bauner.  Inc. - 
Wek^  Altyn,  Inc.. 


Nelson  A.  Tayky  Compar«y,  Inc . 

Gulf  Ohio  Corp 

Alcan  Roled  Products 


CNG  Transmisskxi  Co.... 
Latrobe  Steel  Co 


Cranberry  Pipefirw  Corp 

Boston  Gas  Co 

Upton  Court  Wesiey-on-East  LTD- 

Nalural  Gas  Ctearinghouae,  Inc 

Smithe  Laundry  &  Dry  Cleaning 

BP  Gas  Mariteting  Co.. 
Natural  Gas  Clearinghouse,  Inc. 
Capitol  DisL  Energy  Cent  Cogea  Assoc. 

Somerset  Dyeing  &  Finishing 

Pass  A  Seymour,  Inc 

Texas  Otiio  Gas,  Irtc- 


Natural  Gas  Clearinghouse,  Inc . 

Pentach  Papers.  Inc 

The  Trustees  of  Hamilton  College.. 

Cranberry  PIpefirte  Corp 

Natural  Gas  Cteaiinghouse.  Inc 

Natural  Gas  Clearinghouse,  Inc 

Natural  Gas  Clearinghouse,  Inc. 

MCA  Manufacturing 

lesco 

Kogas.  Inc. 

Rome  Strip  Steel  Co.. 


Brandywine  Industrial  Gas,  Inc.. 
Southern  Connecticut  Gas  Co-. 
Wayne  Finger  Lakes  Boces.. 
UticaCorp. 
HussmanCorp- 


Gokl  Bond  BuikSng  Products.- 
Orown  Leather.. 
QtlzeraUtifitiesCo. 
Piedmont  Natural  Gas  Co. 

BatUe  Creek  Gas  Co - - 

Missouri  Valley  Natural  Gas  Co 

Coastal  States  Gas  Transmisskw  Co- 

BP  Gas  Transmission  Co 

Consurr>ef8  Power  Co 

NGC  Instrastate  Pipeline  Co 

Wisconsin  Pubfic  Service  Corp.- 
Baltimore  Gas  and  Electric  Co- 
Ohio  Gas  Co 


Date  fled 


11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-68 
11-30-88 
11-30-68 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-68 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-68 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-^30-88 
11-30-88 
11-30-68 
11-30-88 
11-30-68 
11-30-88 
11-30-88 
11-30-88 
11-30-68 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
M1-30-68 
11-30-88 
11-30-68 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-68 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 
11-30-88 


Subpart 


Expiration 
dale* 


B 

B 

B 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

B 

B 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

B 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 


Transporta- 
tion rate 
(cents  per 


■  Notice  of  transactiora  does  not  constitute  a  delennination  that  likngs  with  Commission  reguiatiora  in  accordance  with  order  No.  436  (Ftnat  mle  and  notice 

requesting  supplemental  commerNs,  50  FR  42,372,  10/18/85). 

*  The  Intrastate  Pipefine  hes  sought  Commisskx)  approvaJ  of  its  transportatnn  rale  pursuant  to  S  284.123(B)(2)  of  the  Commission's  reguiatiora  (18  CFR 
284  123(BM2)).  Such  rates  ve  deemed  fair  and  equitable  if  the  Commesion  does  not  take  actkxi  by  the  date  indwated. 

[FR  Doc.  89-2907  Filed  2-6-69;  8:45  am] 
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[Oockal  No*.  CPt»-702-000,  at  aL] 

United  Oas  Pipe  Une  Co^  et  al^  Natural 
Qae  Certificate  FlHnga 

Take  notice  that  the  following  fillings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Liaa  Company 

(Docket  No.  CPee-702-000] 
January  31, 1969. 

Take  notice  that  on  January  26, 1989, 
United  Gas  Pipe  Line  Company  [United], 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478.  Tiled  in  Docket  CP89-702-000.  a 
request  pursuant  to  S  S  157.205  and 
284.223  of  the  Conunission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
for  United  Texas  Petroleum  Corporation 
(UTTC),  a  producer,  under  United's 
blanket  certification  issued  in  Docket 
No.  CP88-«-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fiilly 
set  forth  in  the  request  whidi  is  oo  file 
with  the  Commission  and  opm  to  public 
inspection. 

United  proposes  to  transport  up  to 
4,120  million  Btu  equivalent  ol  natural 
gas  per  day  on  an  interruptible  basis  for 
UTPC.  United  states  it  would  receive  the 
gas  at  an  existing  point  of  receipt 
offshore  Louisiana,  and  redeliver  the  gas 
for  the  account  of  UTPC  at  an  existing 
interconnection  also  located  offshore 
Louisiana.  United  states  it  commenced 
service  for  under  UTPC  S  284.223(a)  on 
January  13. 1989,  as  reported  in  Diocket 
No.  ST89-1741. 

Comment  date:  March  17. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CPee-678-000] 
January  31. 1969. 

Take  notice  that  on  January  23, 1989. 
Texas  Gas  Transmission  Coiporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  filed  on 
Docket  CP89-e78-000  a  request  pursuant 
to  i  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  RMI  Company  (RKfl)  under 
the  blanket  certificate  issued  in  Docket 
No.  CP8&-686-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  requests  authorization  to 
transport  on  a  peak  day  up  to  4,000 
MMBtu  of  natural  gas  for  R^41,  with  an 
estimated  average  daily  quantity  of 
3.288  MMBtu.  On  an  annual  basis,  RMI 


estimates  a  volume  of  up  to  1,200 
MMBtu.  The  ultimate  consumer  of  the 
gas  would  be  RMI. 

It  is  stated  that  transportation  service 
for  RMI  commenced  December  6, 1988, 
under  the  120-day  automatic  provisions 
of  Section  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-1380. 

Comment  date:  March  17, 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Aikla  Energy  Reaotircet,  a  division  of 
Aikla,Inc 

[Docket  No.  CPS8-701-000) 
January  31, 1989. 

Take  notice  that  on  January  28, 1989, 
Arida  Energy  Resources  (AER),  a 
division  of  Arlda,  Inc.,  P.O.  Box  21734, 
Shreveport  Lousiana  71151,  filed  in 
Docket  No.  CP89-701-000  a  request 
pursuant  to  S§  157.205  (18  CFR  157.205) 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  two  pipeline  taps 
in  Lee  and  Faulkner  Counties,  Arkansas, 
for  the  delivery  of  gas  to  Arkansas 
Louisiana  Gas  Company  (Arkla).  a 
division  of  Arkla.  Inc.,  for  resale, 
pursuant  to  AER's  blanket  certificate 
issued  under  section  7  of  the  Natural 
Gas  Act  in  Docket  Nos.  CP82-384-000 
and  CP82-^84-001,  all  as  more  fiiUy  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

AER  propoaes  to  construct  and 
operate  a  two-inch  tap  facility  on  its  JM- 
1  pipeline  in  Lee  County,  Arkansas,  to 
serve  approximately  348  consumers  in 
the  communities  of  Moro  and  Aubry, 
Arkansas,  up  to  912  Mfc  of  gas  on  a 
peak  day  or  approximately  33,825  Mcf 
annually.  Estimated  cost  of  the  facility  is 
$21,858.  AER  also  proposes  to  construct 
and  operate  a  two-inch  tap  facility  on  its 
JM-30  pipeline  in  Faulkner  County, 
Aikansas  to  serve  approximately  96 
consumers  in  the  town  of  Mt.  Vernon, 
Arkansas,  up  to  288  Mcf  of  gas  per  peak 
day  or  approximately  9,185  Mfc 
aimually.  Estimated  cost  of  the  facility  is 
$13,170. 

Comment  date:  March  17, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CPTO-^eO-OOOj 
January  31. 1989. 

Take  notice  that  on  January  23, 1969. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP88-680-000  a  request 
pursuant  to  8S  157.205  and  284.223  oif  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Unicorp  Energy,  Inc. 
(Unicorp)  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-686-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Texas  Gas  requests  authorization  to 
transport  on  a  peak  day  up  to  100,000 
MMBtu  of  natural  gas  for  Unicorp,  with 
an  estimated  average  daily  quantity  of 
30,000  MMBtu.  On  an  annual  basis, 
Unicorp  estimates  a  volume  of  up  to 
10,950,000  MMBhi.  The  ultimate 
consiimer  of  die  gas  would  be  Unicorp. 

it  is  stated  that  transportation  service 
for  Unicorp  commenced  December  3, 
1988,  under  the  120-day  automatic 
provisions  of  t  284.233(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  STB9-1404. 

Comment  date:  March  17, 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmisrion  Cofpocatien 

[Docket  No.  CP89-68&-000] 
February  1, 1969. 

Take  notice  that  on  January  24. 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160.  Owensboro. 
Kentiicky  42302.  filed  in  Docket  No. 
CP69-666-000.  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
by  removal  certain  measurement 
facilities  in  Assumption  Parish, 
Louisiana,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  often  to  public 
inspection. 

Texas  Gas  states  it  has  installed  the 
measurement  facility  to  facilitate 
transportation  service  for  various  end- 
users.  It  is  claimed  that  this  facility  was 
installed  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  and  that  it  is  known  as  the 
Ballard  Exploration — North  Thibodaux 
Meter  Station.  Texas  Gas  states  that 
production  associated  with  this  facility 
has  been  abandoned  by  the  producer 
and  all  wells  have  been  plugged. 

Comment  date:  February  22. 1980,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  line  Company 

[Docket  No.  CP8»-705-000| 
Febniary  1. 1969. 

Take  notice  that  on  January  M,  1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77251- 


Fadtowl  Regbter  /  Vol.  54.  No.  24  /  Tuesday,  February  7,  1989  /  Notices 


6015 


1478,  filed  in  Docket  No.  CP80-705-000. 
a  request  pursuant  to  88 157.205  and 
284.223  of  die  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authcnrization  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-6-00a  pursuant  to 
section  7  of  the  Natural  Gas  Act.  for 
EnTrade  Corporation  (EnTrade).  a 
marketer,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  proposes  to  transport  up  to  a 
maximum  of  103,000  MMBtu  of  natural 
gas  per  day  for  EnTrade  ftom  spedfc 
existing  receipt  points  in  various  states 
to  specific  delivery  points  in  various 
states.  United  anticipates  transporting 
up  to  103,000  MMBtu  on  a  peak  day  and 
average  day,  and  12.360.000  MMBtu 
annually  for  EnTrade.  United  explains 
that  service  commmenced  November  28, 
1988,  under  8  284.223(a)  of  die 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-ie99. 

Comment  date:  March  20. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  a>e»-677-000] 
February  1, 1989. 

Take  notice  that  on  January  23, 1969, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  Houston.  Texas  77002, 
filed  in  Docket  No.  CP89-677-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
authorizing  Northern  to  partially 
abandon  fkm  sales  service  to  a  utility 
customer.  Peoples  Natural  Gas,  Division 
of  Utilicorp  United  Inc.  (Peoples),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  widi  die  Commission 
and  open  to  public  inspection. 

Northern  states  that  Peoples  has 
converted  from  sales  service  under  Rate 
Schedule  CD-I  to  firm  transportation 
service  under  Rate  Schedule  FT-1  57,463 
Mcf  of  firm  entitiements  as  of  November 
1, 1988.  It  is  indicated  that  the  contract 
demand  option  made  available  to 
Peoples  is  due  to  Northern's  settiement 
in  Docket  No.  RP85-206-000  which 
Northern  indicates  is  generally 
consistent  with  Order  No.  436 
guideUnes.  It  is  also  indicated  that 
Northern  seeks  approval  in  the 
application  to  permanentiy  abandon 
that  portion  of  certificated  sales 
obligation  to  Peoples  which  was 
converted  to  firm  transportation  service. 

Northern  states  that  Peoples  has 
executed  a  new  CD-I  service  agreement 
reflecting  the  reduced  sales  volumes. 


Comment  date:  February  22, 1969,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Natuial  Gas  Ceopany  of  America 

[Docket  No.  CP89-eeO-000] 
February  1, 1989. 

Take  notice  that  on  January  18. 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard.  Illinois.  60148.  filed  on  Docket 
No.  CP89-66O-000  pursuant  88  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
of  (18  CFR  157.205)  for  autiiorization  to 
b-ansport  for  CEPEX  Inc.  (CEPEX)  under 
the  blanket  certificate  issued  in  Docket 
No.  CP86-582-000.  all  as  more  fiilly  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  indicates  that  it  proposes  to 
transport  up  to  26,500  MMBtu  per  day. 
on  an  interruptible  basis,  on  behalf  of 
CEPEX  pursuant  to  a  Transportation 
Agreement  dated  November  1, 1966 
between  Nahu^l  and  CEPEX 
(Transportation  Agreement).  The 
Transportation  Agreement  Proposes  to 
transport  natural  gas  for  CEPEX  from 
points  of  receipt  located  in  Kansas  and 
Iowa.  The  point  of  delivery  is  located  in 
Nebraska. 

Natural  further  indicates  that  it 
commenced  this  service  on  December  1, 
1988.  as  reported  in  Docket  Na  ST89- 
1790-000. 

Comment  date:  March  20. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-703-000) 
February  1. 1989. 

Take  notice  that  on  January  26, 1989, 
United  Gas  Pipe  Line  Company.  (United) 
P.O.  Box  1478.  Houston,  Texas,  77251- 
1478  filed  in  Docket  No.  CP89-703-000  a 
request  pursuant  to  6  157.205  under  the 
Natiiral  Gas  Act  (16  CFR  157.205}  for 
authorization  to  transport  natural  gas  on 
behalf  of  Sonat  Marketing  Company 
(Sonat).  under  its  blanket  authorization 
issued  in  Docket  No.  CP88-6-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  would  perform  the  proposed 
interruptible  transportation  service  for 
Sonat  a  marketer  of  natural  gas, 
pursuant  to  a  gas  transportation  service 
agreement  under  Rate  Schedule  ITS 
dated  October  17, 1988,  as  amended 
(Conb-act  No.  Tl-21-1915).  The  term  of 
the  transportation  agreement  is  for  a 
primary  term  of  one  month  from  the  first 


delivery  of  gas  and  shall  continue  in 
effect  for  successive  one  month  terms 
thereafter  until  terminated.  United 
proposes  to  transport  on  a  peak  day  op 
to  91,670  MMBtu;  on  an  average  day  up 
to  91,670  MMBtu;  and  on  an  annual 
basis  33,459.550  MMBtu  for  Sonat. 
United  proposes  to  receive  the  subject 
gas  bom  various  exiting  points  of 
receipt  on  it  system  in  Texas  and 
Louisiana.  United  would  then  transixni 
and  redeliver  such  volumes  to  Sonat  at 
existing  points  of  interconnection  in 
Alabama,  Florida  and  Louisiana  for  use 
by  industrial  end  users.  The  proposed 
rate  to  be  charged  is  32.26  cents  per  Mcf 
pursuant  to  Rate  Schedule  ITS.  United 
indicates  that  it  would  be  using  existing 
facilities  to  provide  the  proposed 
transportation  service. 

It  is  explained  that  the  proposed 
service  is  currentiy  being  performed 
pursuant  to  the  120-day  self 
implementing  {irovision  of 
8  284.223(a)(1)  of  the  Commission's 
Regulations.  United  commenced  such 
self-implementing  service  on  December 
7. 1988.  as  reported  in  Docket  No.  ST88- 
1737-000. 

Comment  date:  March  20. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

la  ANR  Pipeline  Company 

[Docket  No.  CP89-899-000] 
February  1. 1989. 

Take  notice  that  on  January  24. 1969. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit  Michigan 
46243  filed  in  Docket  No.  CP89-699-000 
a  request  pursuant  to  8 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  for  an  additional  sales 
delivery  point  for  Illinois  Power 
Company  (IPC),  under  the  authorization 
issued  in  Docket  No.  CP82-460-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  pursuant  to  8  157.212(a)  of 
the  Commission's  Regulations,  it 
requests  authorization  to  add  the  new 
delivery  point  by  means  of  a  new  meter 
station  for  delivery  of  natural  gas  to  IPC 
The  location  of  the  proposed  meter 
station  will  be  section  22,  Township  16 
North,  Range  5  East,  Henry  County. 
Illinois  (Kewanee  Meter  Station).  It  is 
stated  that  ANR's  sales  to  IPC  are  made 
pursuant  to  a  service  agreement  dated 
December  14, 1987.  IPC's  purchases  of 
natural  gas  are  made  bom  the  general 
system  supply  of  ANR  under  Rate 
Schedule  CD-I  of  ANR's  FERC  Gas 
Tariff.  Original  Volume  No.  1.  ANR 


6016 


Fedewl  Regtoter  /  Vol.  54.  No.  24  /  Tuesday,  February  7.  1989  /  Notices 


states  that  the  volumes  intended  for 
delivery  to  IPC  at  the  Kewanee  Meter 
Station  are  within  IPCs  current  and 
proposed  peak  day  and  annual 
entitlements.  ANR  further  states  that  its 
tariff  does  not  prohibit  the  new  delivery 
point  and  that  it  has  sufficient  capacity 
to  accomplish  the  specified  deliveries 
without  detriment  or  disadvantage  to  its 
other  customers. 

Comment  date:  March  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Eastern  Sbora  Natural  Gas  Company 

[Docket  No.  CP8»-eil-000) 
February  1, 1960. 

Take  notice  that  on  January  13. 1989, 
Eastern  Shore  Natxiral  Gas  Company 
(Eastern  Shore),  P.O.  Box  615,  Dover, 
Delaware  19903-0615,  filed  in  Docket 
No.  CP89-611-000  a  request  pursuant  to 
{  157.205, 157.211(b)  and  157.212(a)  of 
the  Commission's  Regulations  for 
authorization  to  construct  and  operate 
one  sales  tap  for  a  local  distribution 
company,  under  the  blanket  certificate 
issued  in  Docket  No.  CP83-40-O00 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Eastern  Shore  proposes  to  construct 
and  operate  one  sales  tap  for  its  existing 
customer,  Delaware  Division  of 
Chesapeake  Utilities  Corporation 
(Delaware  Division).  It  is  stated  that  the 
tap  would  be  locateid  on  Hazlettville 
Road  in  Dover,  Delaware.  Eastern  Shore 
states  that  it  was  granted  original 
authority  to  serve  Delaware  Division  in 
Docket  No.  G12-200  and  that  the  current 
level  of  service  was  authorized  in 
Docket  No.  CP85-e9-000,  et  al.  Eastern 
Shore  proposes  to  initially  deliver 
through  the  proposed  tap  an  average  of 
5  MMBtu  per  day  or  1,725  MSCF  per 
year.  It  is  stated  that  Delaware  Division 
intends  to  resell  the  gas  to  residential 
customers. 

Eastern  Shore  states  that  the  volumes 
that  it  would  deliver  through  the 
proposed  tap  would  be  within  the    - 
Delaware  Division's  certificated 
entitlement  It  is  further  stated  that  the 
impact  of  the  proposed  sales  tap  on 
Eastern  Shore's  other  customers'  annual 
and  peak  day  deliveries  would  be 
insignificant. 

Comment  date:  March  2a  1989,  in 
accordance  %vith  Standard  Paragraph  G 
at  the  end  of  this  notice. 


12.  Panhandle  Eastern  Pipe  Line 
[Docket  No.  CPSO-TOe-OOO] 
February  1. 1968. 

Take  notice  that  on  January  26, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas,  77251,  filed  in  Docket  No.  CP89- 
706-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
firm  transportation  service  being 
provided  to  Diamond  Shamrock 
Corporation  (Diamond  Shamrock),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  states  that  diamond 
Shamrock  has  requested  discontinuance 
of  the  tranportation  service  being 
provided  pursuant  to  a  transportation 
agreement  dated  March  31, 1978,  under 
Panhandle's  Rate  Schedule  T-27  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2, 
on  the  basis  that  the  service  is  no  longer 
required.  Panhandle  further  states  that 
the  service  invovles  the  transportation 
of  up  to  100  Mcf  per  day  of  natural  gas 
from  the  inlet  of  Diamond  Shamrock's 
measuring  station  located  at  its  McKee 
Hant  in  Moore  County,  Texas,  and 
redelivered  at  an  interconnection 
between  Panhandle  and  Diamond 
Shamrock  in  Hutchinson  County,  Texas, 
and  was  authorized  under  the  certificate 
issued  in  Docket  No.  CP78-396  on 
October  23, 197&  Panhandle  advises 
that  there  would  be  no  abandonment  of 
facilities. 

Comment  date:  February  22, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

IS.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP80-597-000] 
February  1. 1989. 

Take  notice  that  on  January  12, 1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas.  77251.  filed  in  Docket  No.  CP89- 
597-000  and  application  pursuant  to 
section  7(b]  of  the  Natural  Gas  Act  for 
permission  and  approval  to  partially 
abandon  sales  service  to  Northern 
Indiana  Fuel  ft  Light  Company,  Inc. 
(NIFL),  an  existing  jurisdictional  sales 
customer,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  Panhandle  and 
NIFL  have  entered  into  a  sales 
agreement  dated  November  1, 1988, 
providing  for  a  8.57%  reduction  of  sales 
contract  demand  (CD)  level 
corresponding  to  volumes  converted  to 
firm  transportation  service.  Panhandle 
explains  that  NIFL  has  elected  under 


S  284.10  of  the  Commission's  regulations 
to  convert  a  portion  of  its  daily  contract 
demand  to  firm  transportation. 
Panhandle  states  that  the  firm 
transportation  service  is  being  rendered 
imder  the  terms  and  conditions  of  its 
Rate  Schedule  FT-Firm.  Accordingly, 
Panhandle  proposes  to  reduce  NIFL's 
current  sales  contract  demand  quantity, 
to  be  effective  November  1, 1988,  by  the 
daily  amoimt  in  Column  No.  2,  as  shown 
below. 


Januaiy.... 
Fabniaiy.. 


Aprs™ 
May... 
Jura.. 
July- 


SeplanAMr.. 
October — 
Novefnber». 


Currem 
COnwf/d 


(1) 

23.068 

23,068 

23,068 

12.606 

9.368 

6,306 

3,968 

4J68 

7,S68 

11,168 

23,068 

23,068 


Raduo- 

bon  mel/ 

d 


(2) 

915 

915 

915 

1,432 

1,432 

1.432 

1,432 

1.432 

1.432 

1.432 

915 

915 


Rewtting 
COmc(/d 


(3) 

22.153 

22.153 

22.153 

11.176 

7,936 

4,876 

2,538 

3.436 

6,136 

9,736 

22,153 

22,153 


Panhandle  further  states  that  the 
proposed  abandonment  would  reduce 
the  annualized  total  CD  fivm  5,188,320 
Mcf  to  4,743.707  Mcf. 

Comment  date:  February  22. 1989,  in 
accordance  with  Standard  Paragragh  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Ruels  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
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Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
stafi  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  [18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Caahell. 
Secretary. 

[PR  Doc.  89-2890  Filed  2-6-89;  8:45ain] 
mama  com  srir-ot-M 

(Proiwt  Na  101 16-«01,  CaMomia] 

Tripla  Star  Hydro  Ltd^  Surrender  of 
Preliminary  PemM 

January  31, 1989. 

Take  notice  that  Triple  Star  Hydro 
Limited,  permittee  for  the  North  County 
Hydroelectric  Project  located  on  Eagle 
Creek  in  Trinity  County,  California,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  February  9, 1987,  and  would 
have  expired  on  January  31, 1990.  The 
permittee  states  that  analysis  of  the 
project  did  not  indicate  feasibility  for 
development 

The  permittee  filed  the  request  on 
January  11, 1989,  and  the  preliminary 
permit  for  Project  No.  10116  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 


that  day.  New  applications  involving 

this  project  site,  to  the  extent  provided 

for  under  18  CFR  Part  4,  may  be  filed  on 

the  next  business  day. 

Lois  0.  CaaheD. 

Secretary. 

[FR  Doc.  89-2824  Filed  2-6-88: 8:45  am) 

saiMQ  coos  srir-ei-M 

[Proisct  Na  2407,  Alabama] 

Alabama  Power  Co;  Intent  to  File  an 
Application  for  a  New  License 

February  2, 1989. 

Take  notice  that  on  December  21, 
1988,  Alabama  Power  Company,  the 
existing  licensee  for  the  Yates 
Hydroelectric  Project  No.  2407,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986,  Pub.  L  99-495.  The  original 
license  for  Project  No.  2407  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  on  the 
Tallapoosa  River  in  Elmore  and 
Tallapoosa  Counties,  Alabama.  The 
principal  works  of  the  Yates  Project 
include  a  70-foot-high  concrete  dam;  a 
reservoir  of  2.000  acres  at  elevation  344 
feet  m.s.l.;  a  powerhouse  with  an 
installed  capacity  of  32,000  kW;  a 
substation  and  transmission  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000, 825  North  Capitol 
Street  NE..  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  form  the  licensee 
at  600  North  18th  Street  Birmingham, 
AL  35291. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-2819  Filed  2-6-89;  8:45  am] 

BtLUNQ  COOE  •717-01-4i 


[Proiect  Na  2408.  Alabama] 

AlatMma  Power  Co.;  Intent  To  FHc  an 
Application  for  a  New  License 

February  2, 1989. 

Take  notice  that  on  December  21, 
1988,  Alabama  Power  Company,  the 
existing  licensee  for  the  Thurlow 
Hydroelectric  Project  No.  2408,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C.  808.  as  amended  by  section  4 
of  the  Electric  Consimiers  Protection  Act 
of  1986,  Pub.  L  99-495.  The  original 
Ucense  for  Project  No.  2408  was  issued 
effective  April  1, 1962,  and  expires 
December  31, 1993. 

The  project  is  located  on  the 
Tallapoosa  River  in  Elmore  and 
Tallapoosa  Counties,  Alabama.  The 
principal  works  of  the  Thurlow  Project 
include  a  concrete  dam  and  spillway;  a 
reservoir  of  574  acres  at  elevation  288.85 
feet  m.s.l.;  a  powerhouse  with  an 
installed  capacity  of  58.000  kW;  a 
substation  and  transmission  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
&t)m  the  Commission's  Public  Reference 
Branch,  Room  lOOa  825  North  Capitol 
Street  NE.,  Washington,  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  fit)m  the  Ucensee 
at  600  North  18th  Street  Birmingham. 
AL  35291. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  Ucense  appUcations  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  CaahdL 
Secretary. 

[FR  Doc.  89-2820  Filed  2-6-89;  8:45  am) 
SUMO  COOS  fri7-ei-M 


[Docket  Na  RP8S-24»-<NM] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

February  2. 1989. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  January  27, 1989 
tendered  for  filing  as  a  pari  of  its  FERC 
Gas  Tariff  Original  Volume  No.  1-A, 


Fadefi  lUgbtar  /  VoL  54.  No.  24  /  Tuesday.  Febroary  7.  IflBQ  /  Noticeg 


Third  Substitute  Original  Sheet  No. 
136a 

ANR  states  that  the  above  referenced 
tariff  sheet  is  being  filed  in  compliance 
with  the  Conunission's  Letter  Order  of 
fanuary  19, 1989  in  Docket  Nos.  RPB6- 
246-001  and  RP8»-Z4&-003  to  correct  a 
typographical  error. 

ANR  has  requested  that  the 
Commission  accept  this  fliing  to  become 
effective  as  of  October  1, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NE.,  Washingtoa  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  365.214). 
Such  protests  or  motions  must  be  filed 
by  February  9, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaalMll, 
Secntary. 

[FR  Doc  8»-2an  Filed  2-6-88;  8.^  am] 
itnr-st-n 


BIM  OolpMn  Plp«  Um  Co;  Tariff 


February  1. 1980. 

Take  notice  that  on  January  27, 1986. 
Blue  Dolphin  Pipe  Line  Company  (Nue 
Dolphin),  tendered  for  filing  with  the 
Commission,  to  be  effective  on  March  1, 
1989,  the  following  tariff  sheets  to  be 
included  in  Blue  Dolphin's  FERC  Gas 
Tariff: 

Origutal  VoiumeNo.  1 

First  Revised  Sheet  No.  » 
First  Revised  ^eet  No.  91 
First  Revised  Sheet  No.  92 
Original  Sheet  No.  92a 
Original  Sheet  No.  02b 
First  Revised  Sheet  No.  96 

Bhie  Dolphin  states  that  the  purpose 
of  the  revised  tariff  sheets  is  to  revise 
sections  of  Blue  Dolphin's  Order  No.  438 
transportation  tariff  to  comply  with  the 
requirements  of  Order  No.  509,  as  they 
relate  to  OCS  pipelines  conducting  an 
open  season  for  firm  transportation 
capacity  with  respect  to  any  presently 
uncommitted  firm  capacity  and  with 
respect  to  firm  capacity  that  existing 
shippers  may  be  willing  to  relinquish. 
Blue  Dolphin  states  that  it  is  submitting 
changes  to  the  capacity  allocation 


sections  of  its  open  access 
transportation  tariff  to  establish  such  an 
open  season  on  an  annual  basis.  Blue 
Dolphin  states  that  its  filing  is  intended 
also  to  provide  reasonable  notice  of 
Blue  Dolphin's  firm  capacity  open 
season,  which  shall  b^in  on  March  1. 
1989. 

Blue  Dolphin  asks  for  whatever 
waivers  are  necessary  for  the 
Commission  to  approve  the  proposed 
tariff  sheets,  and  for  the  tariff  sheets  to 
go  into  effect  on  March  1. 1988. 

Any  persons  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should,  on  or  before  February  9. 
1989.  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE,  Washington.  DC 
20426,  a  motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  conference  or  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 
LoisD.CasMl. 
Secretary. 

[FR  Doc  89-2813  Filed  2-6-88;  8:45  am) 
■HJJNO  con  sn^^Mi 

[DodMt  No.  TQ69-3-69-000] 

CanMota  Natural  GaaCa.^  PnicMiaad 
ChanQas  In  FERC  Qaa  Tariff 

Febraaiy  2. 1968. 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie")  on  January  27, 
1968.  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff;  First 
Revised  Volume  No.  1: 
Thirteenth  Revised  Sheet  No.  47 
Thirteenth  Revised  Sheet  No.  48 

Carnegie  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  22 
of  its  FERC  Gas  Tariff,  it  proposes  to 
adjust  its  rates  effective  March  1, 1980, 
to  reflect  a  $.1077  per  Dth  decrease  in 
the  applicable  commodity  components 
of  its  LVWS  and  CDS  Rate  Schedules,  a 
$.0875  per  Dth  decrease  in  the  D-1 
components,  and  a  10007  per  Dth 
decrease  in  the  D-2  components  of  those 
Rate  Schedules.  The  proposed  decrease 
in  the  LVIS  Rate  Schedule  is  11141  per 
Dth. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  S9  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  9, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaisD.CariMU. 
Secretary. 
[FR  Doc.  89-2892  FUed  2-6-89;  8:45  am) 

BRJJNQ  CODE  STIZ-Ot-H 


[Docket  No.  TQ89-3-22-000] 

CNQ  Transmlasion  Corp.;  Proposed 
Changas  in  FERC  Gas  Tariff 

February 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  January  27, 
1989,  pursuant  to  section  4  of  the 
Natural  Gas  Act.  Part  154  of  the 
Commission's  regulations  (18  CFR  Part 
154)  and  section  12  of  the  General  Terms 
and  Conditions  of  CNG's  tariff,  filed  the 
following  revised  tariff  sheet  to  Original 
Volume  No.  1  of  ite  FERC  Gas  Tariff: 
Sixth  Revised  Sheet  No.  31. 

The  filing  constitutes  CNG's  regular 
quarterly  PGA  filing  for  effectiveness  on 
March  1, 1989. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  February  9, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

LoisD-CadieU. 

Secretary. 

[FR  Doc.  89-2902  Filed  2-6-88;  8:45  am] 

MUJNO  COOC  t717-01-M 


(Docket  No.  RP89-SS-000] 

El  Paao  Natural  Qaa  Co.; 
Changes  In  FERC  Gas  Tariff 

February  1, 1989. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso")  on  January  28, 
1989,  tendered  for  filing  pursuant  to  Part 
154  of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1-A. 

El  Paso  states  on  December  1, 1988  it 
filed  its  acceptance  of  the  blanket 
certificate  authorization  granted  by  the 
Commission's  order  issued  November  2, 
1988  at  Docket  No.  CP88-433-000.  The 
blanket  certificate  authorizes  certain 
transportation  of  natural  gas  in 
interstate  commerce  under  the  terms 
and  conditions  provided  in  Part  284. 
Subpart  G  of  the  Regulations 
promulgated  in  Order  Nos.  436  and  500. 
As  a  result  of  El  Paso's  acceptance  of 
said  blanket  certificate  authorization,  it 
is  necessary  to  make  certain  revisions  to 
the  Transportation  Service  Request 
Form  contained  in  El  Paso's  Original 
Volume  No.  1-A  Tariff.  Accordingly,  the 
tendered  revised  tariff  sheets,  when 
accepted  for  filing  and  permitted  to 
become  effective,  will  (i)  revise  El  Paso's 
Transportation  Service  Request  Form  in 
recognition  of  El  Paso  accepting  its 
blanket  certificate  authorizing  certain 
transportation  of  natural  gas  in 
interstate  commerce  under  the  terms 
and  conditions  provided  in  Part  284, 
Subpart  G  of  the  Regulations 
promulgated  in  Order  Nos.  436  and  500: 
and  (ii)  make  certain  clarifications  in 
existing  tariff  provisions. 

El  Paso  has  requested  that  the  tariff 
sheets  tendered  be  accepted  for  filing 
and  permitted  to  become  effective  thirty 
(30)  days  after  the  date  of  filing. 

Copies  of  the  filing  were  served  upon 
all  shippers  of  El  Paso  and  interested 
state  regulatory  Commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  {§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
Feb.  8. 1988.  Protests  will  be  considered 


by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
LoU  D.  Cashell. 
Secretary. 

[FR  Doc.  89-2814  Filed  2-6-89;  6:45  am] 
BNXINQ  COOC  S717-01HI 

[Docket  Na  RPS7-87-030] 

Granite  State  Gas  Transmission,  Inc; 
Proposed  Changes  in  Tariff  Provisions 

February  2, 1989. 

Take  notice  that  on  January  27, 1989, 
Granite  State  Gas  Transmission.  Inc., 
(Granite  State),  120  Royall  Street. 
Canton.  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  for  effectiveness  on  December  7, 
1986: 

Substitute  Fifth  Revised  Sheet  No.  70 
Substitute  Fourth  Revised  Sheet  No.  71 
Substitute  Fourth  Revised  Sheet  No.  72 
Substitute  Third  Revised  Sheet  No.  73 

According  to  Granite  State,  it  filed 
revised  tariff  sheets  on  December  22. 
1988  in  compliance  with  a  settlement  of 
a  rate  proceeding  in  Docket  No.  RP87- 
87-000  approved  by  the  Commission  in 
an  order  issued  November  20, 1986.  The 
compUance  filing  included  revisions  in 
the  purchased  gas  cost  provision  of 
Granite  State's  tariff  to  conform  with  the 
requirements  of  the  settlement.  Granite 
State  further  states  that  the  revised 
tariff  sheets  listed  above  replace  certain 
parts  of  the  purchased  gas  adjustment 
provision  to  comply  strictly  with  the 
requirements  of  the  Commission's 
revised  purchased  gas  cost  regulations. 

According  to  Granite  State  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  9, 1989.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahdl. 
Secretary. 
[FR  Doc  88-2893  Filed  2-6-88;  8:45  am] 

MUMQ  COOC  CriT-OI-* 


[Docket  No.  TQ69-1-45-001] 

Inter-City  Minnesota  Pipelines  Ltd., 
Inc.;  Tariff  Hiing 

February  2, 1969. 

Take  notice  that  on  January  27, 1988. 
Inter-City  Minnesota  Pipelines  Ltd..  Inc. 
("Inter-City"),  245  Yorkland  Boulevard, 
North  York.  Ontario,  Canada  M2J  iRl. 
filed  Substitute  First  Revised  Thirty- 
First  Revised  Sheet  No.  4  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

Inter-City  states  the  revised  tariff 
sheet  reflects  its  quarterly  PGA.  Inter- 
City  requests  that  the  tariff  sheet  be 
made  effective  February  1, 1989. 

Copies  of  the  filing  were  served  on 
Inter-City's  jiuisdictional  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stt«et,  Washington.  DC 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  9, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  89-2903  Filed  2-6-88;  8:45  am] 
MUNW  COOC  srir-oi-* 


(Docket  No.  RP89-14-003] 

Inter-City  iMinnesota  Pipelines  Ltd., 
Inc4  Tariff  niing 

February  2, 1989. 

Take  notice  that  on  January  27, 1989, 
Inter-City  Minnesota  Pipelines  Ltd.,  Inc. 
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("Inter-City").  245  Yorkland  Boulevard. 
North  York,  Ontaria  Canada  M2I IRI. 
tendered  for  filing  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff: 

Original  VolunM  Ma  1 

Substitute  Thirty-Second  Revised 
Sheet  No.  4 

Original  Vdume  Na  2 

Substitute  Sixth  Revised  Sheet  No.  11 
Substitute  Sixth  Revised  Sheet  No.  12 
Inter-City  states  that  this  revised  tariff 
sheet  is  submitted  in  compliance  with 
the  Commission's  order  issued  in  this 
proceeding  on  November  30, 1988.  The 
revised  tariff  sheet  and  attached 
workpapers  reflect  revised  D-2  charges, 
rates  developed  on  the  basis  of  D-1 
costs  allocated  between  zones  using  a 
three-day  peak  methodology,  a  refund  to 
Inter-City's  customers  of  deferred 
income  times  and  a  PGA  sorcharge. 

Copies  of  this  filing  were  served  on 
Inter-City's  jurisdictional  customers  and 
interesteid  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  826 
North  Capitol  Street  Washington.  DC 
2042B,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  9, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisO. 


Secretary. 

fFR  Doc  8»-2906  Filed  £-6-80: 8:4S  am] 

aNJJNO  coot  S717-S1-M 

(Docket  No.  TAM-1-45-003] 

Intor-City  mnnMota  PHMNnM  Ltd., 
Inc.;  Twiff  FMnQ 

February  2. 1969. 

Take  notice  that  on  fanuary  27, 1989, 
Inter-City  Minnesota  Pipelines  Ltd.,  Inc. 
("Inter-City"),  245  Yorkland  Boulevard. 
North  York.  Ontario,  Canada  M2I IRI. 
submitted  Second  Substitute  Thirty-First 
Revised  Sheet  No.  4  to  Volume  No.  1  of 
its  FERC  Gas  Tariff. 

Inter-City  states  the  filing  is  made  to 
correct  Substitute  Thirty-First  Revised 
Sheet  No.  4  submitted  on  January  12, 
1989. 

Inter-City  states  that  copies  of  the 
filing  have  been  mailed  to  Inter-City's 


all  of  its  customers  and  affected  state 
regulatory  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  Washington.  DC 
20428,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  9. 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  diis  filing  are  on  file  «vith  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaahel. 
Secntary. 

pit  Do&  89-2900  FUfld  2-«-8B;  8:45  am] 
I  coei  srt7-«i-« 


[Doeiiet  No.  CTte  M4  8011 

IrWIUOWUBS  1 1  MIMIimiafl  oyStMH! 

AuMndDMiit  to  AppHcflHon  foes 

Mid  ComMCtlon  st  ttw  UA/CJH>d> 
mwnwuuiwi  uuuiiuiy»  %n  raciinw* 
ror  vw  Rnponmon  or  ivnuraiuM 

Pebruaiy  1 1980 

Take  notice  that  on  January  17, 1989. 
Iroquois  Gas  Transmission  System 
(Iroquois).  2  Enterprise  Drive,  Shelton. 
Connecticut  06484.  filed  pursuant  to 
section  153.11  of  ihe  Commission's 
Regulations  an  amendment  to  its 
application  for  a  Presidential  Permit  for 
the  construction,  operation, 
maintenance  and  connection  at  the 
international  boundary  between  the 
United  States  and  Canada  of  facilities 
for  the  importation  of  natural  gas,  all  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Iroquois  states  that  the  amendment  is 
occasioned  principally  by  the  concurrent 
filing  of  its  application  for  a  certificate 
of  public  convenience  and  necessity 
(Certificate  Application)  in  Docket  No. 
CP80-634-00a  which  in  turn  is  filed  in 
conjunction  with  a  Joint  Offer  of 
Setdement  filed  in  the  Commission's 
"open  season"  proceeding  by  Iroquois 
and  Tennessee  Gas  Pipeline  Company 
('Tennessee"). 

Iroquois'  Certificate  Application  seeks 
authority  for  Iroquois  (1)  to  construct 
and  operate  a  new  pipeline  system  with 
a  capacity  of  534.000  Mfc  of  natural  gas 
per  day  from  a  point  on  the  international 


border  near  Iroquois,  Ontario  through 
the  States  of  New  York  and  Connecticut 
across  Long  Island  Sound  to  a  point  near 
South  Commack,  Long  Island,  New  York 
and  (2)  to  transport  natural  gas  through 
the  new  pipeline  for  local  distribution 
companies  and  power  generators  in 
New  York,  New  Jersey  and  New 
England.  It  is  proposed  that  the  30-inch 
diameter  pipeline  to  be  owned  by 
Iroquois  interconnect  at  the  border  with 
the  30-inch  diameter  pipeline  to  be 
owned  by  TransCanada  Pipelines, 
Limited  (TransCanada). 

It  is  stated  that  Iroquois  has  been 
established  as  a  general  partnership 
under  the  laws  of  New  Yoric  The 
partners  in  Iroquois  are  or  will  be 
affiliates  of  TransCanada.  AEC  Oil  and 
Gas  Company,  The  Brooklyn  Union  Gas 
Company,  the  Northeast  Utilities 
system.  Southern  Connecticut  Gas 
Company,  Connecticut  Natural  Gas 
Corporation.  New  Jersey  Resources 
Company.  J.  Makowski  Company,  Inc. 
Tennessee,  Texas  Eastern  Transmission 
Corporation.  ANR  Pipeline  Company, 
and  CNG  Transmission  Corporation. 

Iroquois  states  that  all  of  its  partners 
are  United  States  corporations.  Iroquois 
will  be  managed  by  a  Management 
Committee,  which  will  be  comprised  of 
a  representative  and  alternate 
representative  of  each  partner.  When 
the  representatives  and  alternate 
representatives  have  be«i  designated, 
Iroquois  will  supplement  its  amended 
application  with  a  list  of  the  members  of 
the  Management  Committee  and  their 
nationalibes. 

Iroquois  further  states  that  neidier 
Iroquois  nor  its  pipeline  will  be  owned 
in  any  part  by  any  foreign  government 
or  diriecdy  or  indirectly  subventioned  by 
any  foreign  government  Iroquois  has  no 
understanding  with  any  foreign 
government  for  such  ownership  or 
subvention:  Iroquois  has  no  existing 
contracts  with  any  foreign  government 
or  private  concern  which  relate  to  the 
control  or  fixing  of  rates  for  the 
purchase,  sale  or  transportation  of 
natural  gas  and  which  may  serve  in  any 
way  to  restrict  or  prevent  competing 
American  companies  bom  extending 
their  own  activities;  and  no  foreign 
government  or  agency  has  granted 
Iroquois  any  landing  license  or  permit  in 
connection  with  the  exportation  or 
importation  of  natural  gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
February  22. 1980,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 


Federal  Register  /  Vol  54.  No.  24  /  Tuesday.  February  7,  1969  /  Notices 


0021 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
LoteD.Cadidi 
Secretary. 

[PR  Doc.  89-2896  Filed  2-6-88;  a-45  am] 
I  coK  snT-et-M 


[Dednt  Na  TQe»-1-S3-000] 

K  N  EiMigy,  Inc^  f*ropoe«d  CtMngee  in 
FERC  Qae  Tariff 

February  Z,  1988. 

Take  notice  that  K  N  Energy,  inc.  TK 
N^  on  Jamnry  27, 1989  tendered  for 
filing  a  quarterly  PGA  proposing 
changes  in  its  FERC  Gas  Tariff  to  adjust 
the  rates  charged  to  its  fmisdictional 
cestomers  pursuant  to  the  Purdiased 
Gas  Adfostment  provision  (section  19)  of 
the  General  Terns  and  Conditions  of  K 
.  N's  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  to  reflect  changes  in  die 
Corrent  Adjustment  The  pn^osed 
changes  would  increase  the  commodity 
rate  under  each  of  K  NEnergy's 
jtffisdictional  rate  schedides,  exclusive 
of  IOR-1  and  K)R-2,  by  2.9H  per  Mcf. 
Rates  under  Rate  Sdiedules  IOR-1  and 
IOR-2  are  proposed  to  increase  by  2.19f 
per  Mcf  and  2JZ2f  per  Mcf,  respectively. 
K  N  has  also  revised  the  rates  of  its 
various  rate  schedules  to  reflect 
purchased  gas  costs  on  an  as-Mled 
basis.  The  result  is  an  increase  in  Dl 
demand  costs  and  decreases  in  D2 
denund  costs  as  set  forth  in  K  N's 
transmittal  letter  and  tariff  sheets.  K  N 
states  that  the  filing  reflects  revision  to 
its  base  tariff  rates  to  reflect  projected 
wei^ted  average  gas  costs  for  the 
quarter  ending  May  31, 1989.  The 
proposed  effective  date  for  the  rate 
changes  is  March  1, 1989. 

Copies  of  the  filing  were  served  upon 
K  N's  jurisdictional  customers,  and 
interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should,  on  or  before  February  9, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  petition  to  intervene  or  a  protest 
in  accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Conmiission  will 
be  considered  by  it  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CadwU, 
Secretary. 

[FR  Doc.  89-2904  Filed  2-6-88;  8:45  am] 
MLUNO  oooc  srir-oi-M 

[Docket  Na  RP88-22S-003] 

Inter-City  Minnesota  Pipelines  Ltd., 
Inc.;  Tariff  FlHng 

January  31, 1988 

Take  notice  that  on  January  25, 1989, 
Intercity  Minnesota  Pipelines  Ltd.,  In& 
("Inter-City").  245  Yorkland  Boulevard, 
North  YoiiL  Ontario,  Canada  M2J IRI, 
submitted  revised  tariff  sheets: 

Oripiul  Vohiow  No.  1 

Substitute  Fourth  Revised  Sheet  No.  56 
Second  Substitute  Second  Reviaed  Sheet  No. 

56-A 
Second  Substitute  Original  Revised  Sheet  No. 

56-B 
Second  Substitute  Third  Revised  Sheet  No.  57 
Second  Si^titnte  Third  Revised  Sheet  No.  58 
Second  Substitute  Fifft  Revised  Sheet  No.  80 
Second  Substitute  Sixth  Revised  Sheet  No.  61 
Second  Substitute  Second  Revised  Sheet  No. 

ei-A 
Second  Substitute  Second  Revised  Sheet  No. 

61^ 
Second  Substitute  Second  Revised  Sheet  No. 

61-C 
Second  Substitute  Second  Revised  9)eet  Na 

61-D 
Second  Substitute  Third  Revised  Sheet  No.  62 
Second  Substitute  Fourth  Revised  Sheet  No. 

63 
Second  SubsUtute  Sheet  No.  64-B 

Inter-City  states  that  the  revised  tariff 
sheets  reflect  changes  in  its  PGA  tariff 
language  to  bring  it  into  compliance 
with  Order  Nos.  483  and  483-A. 

Copies  of  the  filing  were  served  on 
Inter-City's  jurisdictional  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  Washington,  DC 
20428,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Febmary  8, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  krt  will  not  serve  to  make 
protestams  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasbeU, 

Secretary. 

(FR  Doc.  89-2827  Filed  2-«-89: 8:45  am] 

BILUNQ  COOE  <717-0t-M 


[DockH  Nos.  RP89-3S-001.  CP87-106-005, 
CP88-266-003.1 


Midwestern  Gas  Transfflission  Cc; 
Tariff  FlUnQ 

Fetnuary  1. 19B9. 

Take  notice  diat  on  January  17, 1989, 
Midwestern  Gas  Transmission 
Company  (Nfidwestem)  tendered  for 
filing  the  following  tariff  sheets  to 
Volume  n  of  its  FERC  Gas  Tariff  to  be 
effective  on  January  1, 1989  (November 
1, 1988  for  Sheet  No.  68B  and  Sheet  No. 
68F1). 

Substitute  Ninth  Revised  Sheet  No.  62K 
Substitute  Fourth  Revised  Sheet  I4o.  68B 
Sixth  Revised  Sheet  No.  08O 
Fifth  Revised  Sheet  No.  GBE 
Substitute  First  Revised  Sheet  No.  68F1 
Sirfwtitnte  Original  Sheet  Na  74 
Substitute  Original  Sheet  No.  75 

Midwestern  states  that  tiiese  revisions 
are  being  filed  to  reflect  rate  changes 
made  effective  in  Docket  Nos.  RP89-3S 
and  RPSO-Se  and  to  correct 
typographical  errors  in  earlier  filings. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street  Washington,  DC 
20425,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of  - 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  8. 1969.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wisliing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  CashaU. 

Secretary. 

(FR  Doc  8B-2815  Filed  Z-«-a9;  8:45  am] 

SNJJNQ  coot  t717-«t-« 

[Docket  No*.  TCWe-4-25-000  and  TIIM9-2- 
29-000] 

Miseieaippi  River  Tranemieelon  Corp. 
Rate  CtMnge  Filing 

February  2, 1969. 

Talce  notice  that  on  January  27, 1989, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing,  to 
be  effective  March  1, 1989,  Thirty-First 
Revised  Sheet  No.  4,  Eleventh  Revised 
Sheet  No.  4A,  Second  Revised  Sheet  No. 
4A.1  and  Second  Revised  Sheet  No.  4A.2 
to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  MRT  states  that  this  filing 
is  being  submitted  to  reflect  its  third 
quarterly  purchased  gas  cost  adjustment 
(PGA)  pursuant  to  8  154.308  of  the 
Commission's  Regulations  and  the  PGA 
provisions  of  MRTs  tariff,  and  is 
designed  to  track  various  pipeline  and 
producer  cost  changes. 

MRT  notes  that  iu  filing  is  predicated 
upon  the  settlement  rates  made  effective 
by  United  Gas  Pipeline  Line  Company 
(United]  in  its  pending  rate  proceedings 
at  Docket  Nos.  RP8a-02-000,  et  al;  and. 
thus.  MRT  expressly  reserves  it  rights  to 
increase  the  rates  reflected  in  this  filing 
in  the  event  of  modification  of  United's 
settlement  rates  to  MRT.  The  quarterly 
impact  of  MRTs  PGA  filing  on  iU 
Jurisdictional  customers  is  stated  to  be  a 
decrease  of  $.1  million. 

MRT  further  states  that  the  enclosed 
Revised  Sheet  Nos.  4A  reflect  the  most 
recent  revised  fixed  take-or-pay  charges 
applicable  to  MRT  as  a  result  of  filings 
of  United,  Natural  Gas  Pipeline 
Company  of  America  and  Trunkline  Gas 
Company.  MRT  states  that  the  quarterly 
Jurisdictional  impact  of  this  take-or-pay 
flowthrough  filing  is  an  increase  of 
approximately  $.1  million. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  I  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  9. 1989.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoU  D.  CathaU, 

Secretary. 

[FR  Doc.  89-2905  Filed  2-6-89;  8:45  am] 
■Nxma  cooc  nn-ot-m 


[Dodiet  No.  CPM-70e-000] 

Natural  Gas  Pipeline  Co.  of  America: 
Tecimical  Conference  on  Engineering 
Isaue* 

February  1, 1989. 

Take  notice  that  on  February  21  and 
22, 1989,  members  of  the  engineering 
staff  of  the  Federal  Energy  Regulatory 
Commission  will  conduct  a  technical 
consultation  concerning  engineering 
issues  relating  to  Natural  Gas  Pipeline 
Company  of  America's  (Natural) 
response  to  data  requests  concerning 
CP88-708-000.  Natural  has  agreed  to 
provide  the  technical  assistance 
necessary  to  interpret  Natural's 
engineering  data  response.  A 
professional  engineer  employed  by 
Natural  will  spend  two  full  days 
working  with  a  FERC  design  engineer. 
Natural's  legal  staff  will  not  attend.  The 
FERC  staff  requires  technical  assistance 
in  interpreting  the  response  and  seeks 
assistance  in  building  a  computer 
simulation  of  Natural's  transmission 
system.  The  technical  consultation  will 
commence  at  8:30  ajn.  at  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  The  engineering  conference  and 
computer  rooms  will  be  used  for  this 
consultation. 

All  parties  to  this  proceeding. 
Commission  staff,  and  interested 
members  of  the  public  are  invited  to 
attend;  however,  mere  attendance  at  the 
consultation  will  not  confer  party  status. 
Any  person  wishing  to  become  a  party 
to  this  proceeding  must  file  a  Motion  to 
Intervene  in  accordance  with  Rule 
214(d)  of  the  Commission's  Rules  of 
Practice  and  ^cedure  (18  CFR 
385.214(d]). 


Further  information  concerning  the 
technical  conference  may  be  obtained 
from  Mr.  William  L  ZoUer,  Pipeline 
Certificates  and  Projects  Branch  (202- 
357-8203),  or  John  F.  Korzeniowski. 
Division  of  Engineering,  Market  and 
Environmental  Analysis  (202-357-6843) 
Federal  Energy  Regulatory  Commission. 


825  North  Capitol  Street,  NE., 

Washington.  DC  20428. 

LoisaCaalieU, 

Secretary. 

[FR  Doc  89-2899  Filed  2-6-89;  8:45  am] 

MLUNO  coot  trir-ai-M 


[Dodtat  Na  RP68-94-015] 

Natural  Qac  Pipeline  Co.  of  America; 
Ctiange*  in  FERC  Gae  Tariff 

February  2. 1989. 

Take  notice  that  on  January  27, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natiu-al)  submitted  for  filing 
Substitute  First  Revised  Sheet  Nos.  165 
and  166  and  Third  Revised  Sheet  Nos. 
160  and  170  to  be  a  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1,  to 
be  effective  as  proposed. 

Natural  states  that  the  purposes  of  the 
filing  are  to  (1)  recover  additional  take- 
or-pay  buyout  and  buydown  and 
contract  reformation  costs  (transition 
costs)  incurred  since  the  previous  filing 
made  on  December  30, 1988  under 
Docket  No.  RP88-94-014;  (2)  recover 
accrued  interest  for  the  month  of 
February,  1989  on  transition  costs 
previously  included  for  recovery  in  prior 
filings;  and  (3)  comply  with  ordering 
paragraph  (E)  of  the  order  issued  April 
29, 1988  under  Docket  Nos.  RP88-O4-000 
and  -001  which  required  that  Natural 
revise,  as  necessary,  "the  balance 
allocated  to  each  customer  to  reflect 
only  those  costs  that  actually  have  been 
paid  as  of  December  31, 1988  or  for 
which  there  has  been  inciured  a  written 
obligation  to  pay." 

Finally,  Natural  requests  that  the 
Commission  grant  any  waivers  it  deems 
necessary  to  allow  the  tariff  sheets  to 
become  effective  March  1, 1989.  A  copy 
of  the  filing  was  mailed  to  Natural's 
Jurisdictional  customers,  interested  state 
regulatory  agencies,  and  all  parties  set 
out  on  the  official  service  Ust  in  Docket 
No.  RP88-94-000. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
on  or  before  February  9, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Coramission  and  are  availaUe  for  pubbc 
inspection. 

Lois  D.  CaahalL 

Secrelary. 

[m  Doc.  89-2894  Filed  2-6-89;  &45  am] 

BltUNQ  CODE  (Tir-ei-M 

[Proiact  No.  2438,  New  York] 

New  Yoric  State  Electric  &  Gas  Corp.; 
Intent  to  File  an  Application  for  a  New 
Ucenae 

February  2, 1988. 

Take  notice  that  on  December  19, 
1988,  New  York  State  Electric  &  Gas 
Corporation,  the  existing  licensee  for  the 
Seneca  Falls  and  Waterloo  Stationa 
Hydroelectric  Project  Na  2438,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  Ucense,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C  008.  as  amended  by  section  4 
of  ate  Electric  Consumers  Protection  Act 
of  198B,  Pub.  L  99-495.  The  original 
license  for  Project  No.  2438  was  issued 
effective  Man:h  1, 1965,  and  expires 
December  31, 1903. 

The  project  is  located  on  the  Seneca 
River  in  Seneca  County,  New  York.  The 
principal  works  of  Seneca  Falls  Station 
include  a  concrete  dam  owned  by  the 
State  of  New  York;  a  poweriiouse  with 
an  installed  capacity  of  8,000  kW;  and  a 
short  34.5-kV  line  to  Seneca  Falls 
switchyard.  The  Waterloo  Station 
includes  a  concrete  dam;  a  powerhouse 
with  an  installed  capacity  of  1.920  kW; 
and  a  short  34.5-kV  line  to  Waterloo 
switchyard.  Each  station  has 
appurtenant  electrical  and  mechanical 
faciUties. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Dedget  Na  RM«7-7-O0a  Order  No. 
496  (Final  Rule  issued  April  28, 196^.  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  Kent  Building,  Chenango  Street, 
Binghamton,  NY  13802,  Attn:  Ms. 
Melanie  IC  Chapel  telephone  (607)  729- 
2551.  ext  475a 

Pursuant  to  section  15(c](l]  of  the  Act, 
each  application  for  a  new  Hcense  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 


Ucense  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  8»-2B21  Filed  2-6-48:  8:45  am] 

anjJNG  CODE  6717-01-M 

[Oedwt  No.  CPe7-4Si-0i6  at  aL] 

Northeaat  U.S.  PipeUne  Project^ 
Off  era  of  Settlement 

February  1. 1989. 

Take  notice  that  on  January  17, 1989, 
Offers  of  Settlement  were  filed  by  ANR 
Pipeline  Company  (ANR),  Champlain 
Pipeline  Company  (Champlain),  and 
jointly  by  Iroquois  Gas  Transmission 
System  (Iroquois)  and  Tennessee  Gas 
IHpeiine  Company  (Tennessee), 
pursuant  to  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedare,  the  ftinciples  of  Settlement 
incorporated  in  the  "Final  Report  of  the 
Chief  Judge  and  Certification  of 
Settlement",  issued  November  30. 1968 
[Northeast  U.S.  Pipeliae  Projects,  et  aL, 
Docket  Nos.  CP87-451-008.  et  aL,  45 
FERC  1 63,019),  and  the  Commission's 
order  issued  January  12, 1909  in  Docket 
No.  CP87-451-016  (46  FERC  1 81.012). 
Pursuant  to  the  provisions  of  Rtde  602 
and  the  Commission's  order,  comments 
on  these  offers  of  settlement  are  due  20 
days  after  the  date  of  filing,  or  on 
February  6, 1989.  As  stated  in  the 
Commission's  January  12  order,  the 
ANR,  Champlain.  and  Iroquois/ 
Tetmessee  projects  were  severed  from 
the  open-season  proceeifing  conditioned 
upon  die  sponsors  of  those  projects 
filing  comprehensive  offers  of  settlement 
setting  forth  discrete  projects.  Therefore, 
as  further  stated  in  the  January  12  order, 
and  notwithstaiufing  any  contrary  or 
conflicting  intent  on  the  part  of  the 
project  sponsors,  comments  filed  on  the 
offers  of  settlement  should  address 
issues  of  nwtual  exdusivity 
(discreteness). 

The  Commission's  January  12  order 
also  required  the  sponsors  of  the  ANR, 
Champlain,  and  Iroquois/Tennessee 
projects  to  file  new  and/or  amended 
apiHications  to  implement  die  proposed 
projects.  Take  notice  that  separate 
notice  is  today  being  issued  of 
applications  filed  in  Dockets  Nos.  CP86- 
524-001,  Iroquois  Gas  Transaussion 
System:  CP89-629-00Q.  Tennessee  Gas 
Pipeline  Company;  CP8&-634-000, 
Iroquois  Gas  Transmission  System; 
CP89-63fr-000,  Cohuabia  Gas 
Transmission  Corporation;  CP89-637- 
000,  ANR  Pipeline  Company;  CP89-638- 
000,  CNG  Trannnissien  Corporation; 
CP89-661-O0a  Algonquin  Gas 
Transmission  Company;  CP89-646-00Q. 


Champlain  Pipeline  Company:  and 
CP89-654-O0e.  Champlain  Pipeboe 
Company,  with  regard  to  those  projects. 
Any  person  desiring  to  be  heard  or  to 
protest  regarding  the  merits  of  these  or 
subsequent  applications  filed  pursuant 
to  the  Commission's  January  12  order 
should  file  motions  to  intervene  or 
protests  with  the  Federal  Energy 
Regulatory  Commission  as  set  forth  in 
the  rdevant  notices. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doa  89-2900  FUed  2-»-8»:  8:45  am) 

■KiJHC  COOC  •717-avM 


IDeeket  Nol  EU7-37-«0e] 

Oroviie-Wy  mdotte  Irrigattoa  Dietrict. 
CA;  Withdrawal  of  CorapWnt 

January  31. 1969. 

On  April  10. 1987,  the  CaGfomia 
Sportfishing  Protection  Alliance  (CSPA) 
filed  with  the  Commission  a  complaint 
against  the  Oroville- Wyandotte 
Irrigation  District  (OWID).  licensee  for 
the  South  Fork  Project  No.  2088,  located 
in  Butte.  Plumas,  Sierra,  and  Yuba 
Counties,  Cahfomia.  CSPA  alleged  that 
OWH3  violated  the  terms  of  its  ficense 
in  that  it  foiled  to  maintain  die 
continuous  minimum  flow  mandated  by 
Article  56  of  the  license  at  the  Lost 
Creek  feature  of  the  project.  CSPA  filed 
further  comments  on  April  27, 1987,  and 
OWID  filed  an  answer  to  the  complaint 
on  May  5, 1987. 

Commission  staff  conducted  an 
investigation  of  CSPA's  complaint  in 
conjunction  with  an  ongoing  review  of 
OWnXs  compliance  widi  its  license  for 
the  Soadi  Fork  Project  Due  to 
inadeqnate  measuring  devices,  it  was 
not  possible  to  establish  that  the  alleged 
violations  had  occurred-  However,  in 
response  to  staff's  investigation,  OWID 
inataRed  new  measuring  devices,  new 
concrete  weirs,  and  a  telemetry  system 
at  the  Slate  Creek  feature  of  the  project. 
These  new  devices  will  accurately 
measure  the  minimum  flows  and  should 
prevent  firture  violations. 

Based  on  diese  remedial  actions,  on 
October  27, 1968,  CSPA  withdrew  its 
complaint  The  withdrawal  of  any 
pleading  is  effective  at  the  end  of  fifteen 
days  fitjm  the  date  of  fiHng  if  no  motion 
in  opposition  to  the  withdrawal  is  filed.* 
No  motion  in  opposition  to  the 
withdrawal  has  been  filed.  Accordingly, 


•  See  18  CFR  38S.2ia(b)  (1988). 
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CSPA'i  complaint  is  deemed  withdrawn, 

effective  November  11, 1068.* 

LoiaD.C«dMU. 

Secretary. 

|PR  Doc  80-2828  Filed  2-6-e9;  8:45  am] 

MUMO  coot  •717-ei-M 

(Oockot  No.  TQM-2-S5-000] 
Questar  PIpeHn*  Ca;  Rate  Change 

February  1, 1989. 

Take  notice  that  on  January  30, 1980, 
Questar  Pipeline  Company  tendered  for 
filing  and  acceptance  Nineteenth 
Revised  Sheet  No.  12  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  to  be 
effective  March  1, 1989. 

Questar  Pipeline  states  that  the 
purpose  of  this  filing  is  to  adjust  the 
purchased  gas  costs  under  Questar 
Pipeline's  sale-for-resale  Rate  Schedule 
CD-I  effective  March  1, 1969. 

Questar  Pipeline  further  states  that 
Nineteenth  Revised  Sheet  No.  12  shows 
a  commodity  base  cost  of  purchased  gas 
as  adjusted  of  S2.03537/Dth  which  is 
$0.12477/Dth  lower  than  the  currently 
effective  rate  of  $2.16014/Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  remained  unchanged  at 
$0.01357/Mcf. 

Questar  Pipeline  has  requested  any 
necessary  waivers  of  the  Commission's 
Rules  and  Regulations  to  allow  the 
tendered  tariff  sheet  to  become  effective 
as  proposed,  and  states  that  it  has 
provided  a  copy  of  the  filing  to  its  sales 
customer  and  state  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  9, 
1980.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


■  On  |uM  19. 1887,  Pacific  Cat  and  Electric 
Company  (PCAE)  filed  a  petition  to  intervene  in  thia 
proceeding.  CSPA  filed  a  reaponae  in  oppoaition  to 
that  intervention  on  )uly  S,  1967.  No  action  waa 
taken  on  the  petition  to  inlervena.  which  ia  made 
moot  by  thia  withdrawal  of  the  underiying 
GompUinL 


with  the  Commission  cuid  are  available 

for  public  inspection. 

Lois  D.  CathelL 

Secretary. 

(FR  Doc.  8»-2818  Filed  2-6-69;  8:45  am] 

MUMta  coot  t717-0V« 


(Docket  »lo«.  RPe5-177-069,  Cn7-28-006, 
RP88-221-004,  CPM-1M-004,  CP87-ie»- 
0021 

Texaa  Eaatertl  Traftamieeion  Corp^ 
Propoaed  Changea  In  FERC  Qaa  Tariff 

February  1, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern]  on  January  28, 1989  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1  and  Original 
Volume  No.  2,  six  copies  of  the  tariff 
sheets  listed  on  Appendix  A. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  file  substitute  tariff 
sheets  reflecting  the  Commission's 
rejection  of  Texas  Eastern's  October  28 
Compliance  Filing  (October  26  Filing)  in 
Docket  No.  RP85-177  et  aJ.,  in  iieu  of 
previously  filed  tariff  sheets  when 
assumed  that  the  Commission  would 
approve  Texas  Eastern's  October 26 
Filing.  The  October  26  Filing  was 
rejected  by  the  Commission  in  an  order 
dated  January  13, 1989  in  Docket  Nos. 
RP85-177-056,  CP88-136-001,  andRP88- 
67-11.  Texas  Eastern  is  also 
concurrently  with  this  instant  filing 
making  an  additional  filing  of  tariff 
sheets  in  Docket  Nos.  TM89-2-17  and 
TA89-1-17  to  reflect  inter  alia, 

the  removal  of  the  effects  of  the 
October  28  Filing. 

Proposed  Substitute  Tariff  Sheets 

In  order  to  remove  the  effects  of  the 
October  26  Filing  from  tariff  filings  made 
subsequent  to  October  26, 1988,  Texas 
Eastern  files  the  following  tariff  sheets: 

Texas  Eastern  Docket  No.  CP87-28-O04 

Substitute  Ninth  Revised  Sheet  No.  50 
to  replace  Ninth  Revised  Sheet  No.  50. 

Texas  Eastern  Docket  No.  RP8S-221-003 

Substitute  Fifth  Revised  Sheet  No.  489 
and  Second  Substitute  First  Revised 
Sheet  No.  489A  to  replace  Fifth  Revised 
Sheet  No.  489  and  Substitute  First 
Revised  Sheet  No.  489A  which  were 
filed  on  December  18, 1988  in  Docket  No. 
RP88-221-003.  The  replacement  tariff 
sheets  are  proposed  to  be  effective 
December  1, 1988  and  exdude 
references  to  Rate  Schedules  CD-I  and 
CD-2. 

Texas  Eastern  withdraws  Second 
Revised  Sheet  Nos.  112  and  126 
contained  in  the  Company's  December 
18, 1988  filing. 


Texas  Eastern  Docket  Nos.  RP85-177- 
058  and  CP8&-136-002 

Substitute  Third  Revised  Sheet  No.  1. 
Substitute  Third  Revised  Sheet  No.  461, 
Substitute  Fifth  Revised  Sheet  No.  483, 
Substitute  Sixth  Revised  Sheet  No.  464. 
Substitute  Third  Revised  Sheet  No.  474 
and  Substitute  Third  Revised  Sheet  No. 
600. 

Texas  Eastern  Docket  No.  CP87~169 

Substitute  First  Revised  Sheet  No. 
1284  of  Original  Volume  No.  2. 

The  tariff  sheets  are  proposed  to 
become  effective  as  of  the  dates 
proposed  on  Appendix  A. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions.  In 
addition,  copies  have  also  been  mailed 
to  all  parties  in  Texas  Eastern's  Docket 
Nos.  CP87-28,  CP87-169,  RP85-177  and 
CP8&-136.  and  RP88-221. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  8, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheO, 
Secretary. 

[FR  Doc  80-2810  Filed  2-6-89;  8:46  am] 
MLUNQ  COOC  trir-oi-M 


[Docket  Noa.  'nM»-2-17-001  and  TAa»-1- 
17-0021 

Texaa  Eaatem  Tranamiaaion  Coip^ 
Propoaed  Cttangea  In  FERC  Gaa  Tariff 

February  1, 1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern]  on  January  26, 1989  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1  and  Original 
Volume  No.  2,  certain  revised  tariff 
sheets. 

Texas  Eastern  states  these  tariff 
sheets  are  filed  in  compliance  with  the 
Commission's  December  20, 1988  order 
in  Docket  No.  TM89-2-17-000  and  to 
reflect  the  rejection  by  the  Commission 
on  January  13, 1989  of  Texas  Eastern's 
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October  38, 1988  Compliance  filing  in 
Docket  Nos.  RP85-177-056,  CP88-136- 
001,  and  RP88-67-011. 

Texas  Eastern  Docket  No.  TM89-2-17- 
000 

On  December  2, 1988,  Texas  Eastern 
filed  in  Docket  No.  TM8»-2-17-000  tariff 
sheets  to  reflect  revised  Rate  Schedule 
SS-2  and  SS-3  rates  which  tracked  CNG 
Transmission  Corporation's  increased 
Rate  Schedule  GSS  rates  in  Docket  No. 
RP88-211  as  of  January  1, 1989. 

Substitute  Tenth  Revised  Sheet  No.  50 
is  filed  to  replace  Tenth  Revised  Sheet 
No.  50  which  was  approved  to  be 
effective  January  1. 1989  by  Commission 
order  issued  December  20, 1988  in 
Docket  No.  TM89-2-17-000.  Substitute 
Tenth  Revised  Sheet  No.  50  reflects  the 
revised  Rate  Schedule  GSS  rates 
contained  in  CHG's  December  30, 1988 
filing  and  the  deletion  of  the  effects  of 
Texas  Eastern's  October  26, 1988  filing 
m  Docket  No.  RP85-177-056.  RP8&-67- 
011  and  CP88-136-001  which  was 
rejected  by  the  Commission  in  an  order 
dated  January  13, 1989.  The  proposed 
tariff  sheet  also  reflects  lower  revised 
Rate  Schedule  SS-3  withdrawal  rates 
for  Zone  D  which  are  based  on  an 
average  shrinkage  factor  of  1.5%  instead 
of  2.0%  which  was  inadvertently  used  in 
Texas  Eastern's  December  2, 1988  filing 
in  Docket  No.  TM89-2-17-000.  Schedule 
A  of  the  filing  reflects  the  calculations 
involved  in  tracking  the  GSS  rate 
changes  through  Texas  Eastern's  Rate 
Schedules  SS-2  and  SS-3. 

Substitute  Ninth  Revised  Sheet  No.  51 
replaces  Ninth  Revised  Sheet  No.  51 
which  was  filed  on  December  2, 1988  in 
Docket  No.  TM89-2-17-000  and  which 
was  approved  to  be  effective  January  1, 
1989  by  Commission  order  dated 
December  20, 198a  subject  to  any  action 
taken  in  Docket  Nos.  RP85-177-056, 
RP88-67-011,  and  CP88-136-001. 
Substitute  Ninth  Revised  Sheet  No.  51  is 
being  filed  solely  to  reflect  the  deletion 
of  the  effects  of  Texas  Eastern's  October 
26, 1988  filing. 

Texas  Eastern  Docket  No.  TA^-1-17- 
OOl 

Texas  Eastern  filed  on  December  30, 
1988  a  revision  to  its  December  2, 1988 
Annual  PGA  Filing  in  Docket  No.  TA8^ 
1-17-000  which  is  proposed  to  be 
effective  February  1, 1989.  The 
December  30, 1988  revised  PGA  filing 
contains  an  alternate  set  of  tariff  sheets 
which  exclude  the  effects  of  Texas 
Eastern's  October  26, 1988  filing  in 
Docket  Nos.  RP85-177-056,  RP8&-87-011 
and  CP88-136-001.  Texas  Eastern 
requests  that  the  Commission  accept-the 
alternate  tariff  sheets  to  be  effective 
February  1, 1989  Texas  Eastern  states 


that  Third  Substitute  Eleventh  Revised 
Sheet  No.  50  and  is  filed  to  replace 
Alternate  Second  Substitute  Eleventh 
Revised  Sheet  No.  50  and  is  filed  to 
reflect  the  revised  Rate  Schedule  GSS 
rates  contained  in  CNG's  December  30, 

1988  filing  and  to  reflect  Rate  Schedule 
SS-3  withdrawal  rates  for  Zone  D  that 
are  based  on  an  average  shrinkage 
factor  of  1.5  percent. 

Texas  Eastern  requests  that  the 
Commission  waive  any  of  its  rules  and 
regulations  necessary  to  permit 
Substitute  Tenth  Revised  Sheet  No.  50 
and  Substitute  Ninth  Revised  Sheet  No. 
51  to  become  effective  on  January  1, 

1989  and  that  Texas  Eastern's  December 
30, 1988  revised  PGA  filing  be  amended 
to  permit  the  remaining  tariff  sheets 
proposed  for  filing  above  to  become 
effective  February  1, 1989  in  accordance 
with  the  proposed  effective  date  as 
originally  requested  in  Texas  Eastern's 
December  30, 1988  revised  PGA  filing. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intevene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  8, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lou  D.  Casbell, 
Secretary. 

[FR  Doc.  89-2817  Filed  2-6-89;  8:45  am] 
BIUJN6  CODE  6717-«1-M 


[Docket  Nos.  RP8S-80-012.  RP88-192-002. 
RP88-223-005  and  RP88-251-005] 

Texas  Eastern  Transmisaion  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  2, 1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern]  on  January  27, 1989  tendered 
for  filing,  in  compliance  with  the 
Commission's  orders  on  January  13, 1989 
in  Docket  Nos.  RP8&-80-008.  RP88-192- 
001,  and  RP88-223-003  and  in  Docket 
Nos.  RP88-80-011  and  RP88-251-002.  as 
part  of  its  FERC  Gas  Tariff.  Fifth 


Revised  Volume  No.  1,  six  copies  of  the 
following  tariff  sheets: 

Proposed  To  Be  Effective  April  1, 1988 

Third  Substitute  First  Revised  Sheet 
No.  483 

Proposed  To  Be  Effective  July  1, 1968 

Second  Substitute  Second  Revised 
Sheet  No.  483 

Proposed  To  Be  Effective  S^tember  1, 
1988 

Second  Substitute  Third  Revised 
Sheet  No.  483 

Proposed  To  Be  Effective  November  1, 
1968 

Substitute  Fourth  Revised  Sheet  No. 
483 

Proposed  To  Be  Effective  September  9, 
1968 

Second  Substitute  Original  Sheet  No. 
483D 

Texas  Eastern  states  if  filed  tariff 
sheets  on  September  30, 1988  in  Docket 
Nos.  RP88-80-O08,  RP88-192-001,  and 
RP88-223-003  and  on  October  24, 1988  in 
Docket  Nos.  RP8&-8(>-011  and  RP88-251- 
002  to  flowthrough  the  take-or-pay  costs 
of  United  and  Southern.  The 
Commission  issued  orders  on  January 
13, 1989  accepting  the  filings,  but 
requiring  Texas  Eastern  to  file,  within  15 
days  of  the  date  of  the  orders,  revisions 
to  Sheet  Nos.  483  and  483D. 

Texas  Eastern  states  that,  as 
originally  filed.  Sheet  No.  483  provided 
that  a  customer  would  continue  to  be 
liable  for  the  take-or-pay  costs  if  prior  to 
March  22, 1988  (the  date  Texas  Eastern 
initially  filed  to  flowtiirough  costs 
directly  billed  by  United  in  Docket  No. 
RP8&-27]  both  the  applicable  service 
agreement  had  not  expired  and  any 
necessary  abandonment  authorization 
for  the  subject  service  had  not  been 
received.  "The  orders  required  revisions 
to  Sheet  No.  483  to  reflect  that  March  22. 
1988  was  appUcable  only  for  the  costs 
directly  billed  by  United  to  Texas 
Eastern.  The  Commission  determined 
that  June  16. 1988  and  August  17. 1988 
were  the  appHcable  dates  for  the 
flowthrough  of  United's  costs  billed  by 
Texas  Gas  and  Southern  respectively. 
The  January  13  orders  also  require  tariff 
language  on  Sheet  No.  483  be  revised  to 
provide  departing  customers  the  option 
of  paying  a  lump  sum  or  continuing  over 
the  amortization  period.  Finally,  the 
Commission  required  the  correction  of  a 
reference  to  the  date  September  9. 1988 
on  Sheet  No.  483D  which  was  stated  as 
September  9, 1983.  Texas  Eastern 
submits  that  the  aforementioned 
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revisions  comply  with  the  Commission's 
orders  of  January  13, 1988. 

The  effective  dates  of  the  above  tariff 
sheets  are  a*  proposed  above,  the  same 
dates  as  the  tariff  sheets  approved  in  the 
January  13. 1989  orders. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions.  In 
addition.  Texas  Eastern  is  mailing  a 
copy  of  diis  filing  to  all  parties  or  record 
in  Docket  Na  RPn-aa 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NEh  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  9. 1969.  Protasis  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commisaion  and  are  available  for  public 
inspection. 


I;  8:46  am] 


iD. 

Secretary. 

[FR  Doc.  89-an6  Piled 
I  ceet  tnr-et-ii 


IPockt  Ma  nPii  g39  0061 


TrunkNiw  Qm  Co; 
kiFERCQM  Tariff 


Proposed  CtunQM 


Febravy  2, 1980. 

Take  notice  that  on  January  26. 1989. 
Tnmkline  Gas  Company  (Tnmkline) 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  Original 
Volume  No.  1: 
Second  Substitute  Original  Revised 

Sheet  No.  3-AJ 
Second  Substitute  Original  Revised 

Sheet  No.  3-A.6 
The  proposed  effective  date  of  these 
revised  sheets  is  September  29, 1988. 

Tnmkline  states  mat  the  proposed 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
September  28, 1968  Order,  as  further 
clarified  in  the  Commission's  Order 
Denying  Rehearing,  dated  December  16. 
1968,  in  the  above-captioned  proceeding 
accepting  Trunkline's  proposed  recovery 
of  take^r-pay  settlement  costs  under 
Order  No.  500.  Specifically,  these 
revised  tariff  sheets  eliminate  carrying 
charges  Trunkline  paid  its  customers  on 
amounts  collected  from  them  through 


Trunkline's  ratea  in  Docket  Nos.  RP87- 
lS-000  and  RPe7-87-000. 

Trunkline  states  that  copies  of  the 
filing  were  sent  to  all  of  Trunkline's 
juriKUctional  customers  and  interested 
state  commissions,  as  well  as  the  parties 
to  the  above-captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filii^  should  file  a  motion  to 
intervene  or  protest  with  die  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Roles  of  Practice  and 
Procedure  (IB  CFR  365,211  or  385,214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  9. 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedii^  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  taispection. 
LoisD.CaaML 
Secretary. 

{FR  Doc  60-2886  Filad  2-6-80;  8:«5  am] 
•nr-evH 


[Dockat  Na  TQ89-2-W-0001 

Trunklina  Gas  Co;  Proposed  Changes 
hi  FERC  Qas  Tariff 

Febniary  2. 1060. 

Take  notice  that  Trunkline  Gas 
Company  (Trxmkline)  on  January  27, 
1989.  tendered  for  filing  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 
Sixty-Seventh  Revised  Sheet  No.  3-A 

The  proposed  effective  date  of  this 
revised  tariff  sheet  is  March  1. 1969. 

Trunkline  states  that  this  revised  tariff 
sheet  filed  herewith  reflects  a 
commodity  rate  decrease  of  [O.TOt]  per 
Dt  in  the  projected  purchased  gas  cost 
component 

Trunkline  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  in 
accordance  with  Section  154.308 
(quarteriy  PGA  filing)  of  the 
Commission's  Regulations  and  pursuant 

to  Section  18  (Purchased  Gas  

Adjustment  Qause)  of  Trunkline's  FERC 
Gas  Tariff,  Original  Volume  No.  1  to 
reflect  the  changes  in  Trunkline's 
jurisdictional  rates  effective  March  1. 
1986. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428.  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  «uch  motions 
or  protests  should  be  filed  on  or  before 
February  9. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectran  in  the  Public  Reference 
Room. 

LsisD.CariwU, 
Secretary. 

[FR  Doc  60-2897  Filed  2-6-89;  8M5  am) 
SKjUNa  cow  •nT-oMi 


(Docfcat  Na  TQS9  2  W  0001 

Valoro  Interstate  Transmission  C04 
PropossdChantsi  In  FERC  Qas  Tariff 

Februaiy  2. 1909. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco"),  on 
January  27, 1988  tendered  for  filing  the 
following  tariff  sheets  as  required  by 
Orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  Rates 
pursuant  to  such  provisions: 

FERC  Gas  Tariff,  Origiiial  Volume  Na  1 

11th  Revised  Sheet  No.  14.2 

FERC  Gas  Tariff,  Origiiial  Volume  No.  2 

leth  Revised  Sheet  No.  6 

Vitco  states  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  483-A. 

Vitco  states  that  the  change  in  rates  to 
Rate  Schedule  S-1,  FERC  Gas  Tariff. 
Original  Volume  No.  2  includes  an 
increase  in  purchased  gas  costs  of  $.5394 
per  MMBtu.  The  change  in  rates  to  Rate 
Schedule  S-3  includes  an  increase  in 
purchased  gas  cost  of  $.2759  per  MMBtu. 

The  proposed  effective  date  for  the 
above  filing  is  March  1, 1989.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  March  1. 
1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  S  S  385.214 


Fedeaal  Eejiatar  /  Vol.  54.  No.  24  /  Tuesday.  February  7,  1969  /  Notices 


and  385.211  of  the  Commission's  Rales 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  9. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  tks  filing  are  on  file  with  the 
Commisaicni  and  are  available  for  pabKc 
inspection  in  the  <PiiUic  Reference 


Lois  D.  CaAd. 

Secretary. 

[FR  Doc  80-2906  Fyed  2r^r»,  6:45  am] 

ES717-«l-a 


[Prelect  Na  t*S%  Waat  Wrglnla] 

West  Penn  Power  C04  Intent  To  FBe  an 
Application  for  a  Neav  License 

Februaiy  2. 1989. 

Take  notice  that  on  December  20. 
1968.  West  Penn  Power  Company,  the 
existing  licensee  for  tiie  Lake  I^nn 
Hydroeleotric  Project  Na  2450.  filed  a 
notice  trf  intent  to  file  an-applicatimi  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act). 
16  U.S.C  006.  as  amended  by  section  4 
of  Die  Electric  Consumers  Protection  Act 
of  1966,  Pub.  L  99-MS.  The  original 
license  for  Project  Na  2459  was  issued 
effective  July  3. 1962.  and  expires 
December  31, 1993. 

The  project  is  located  on  the  Cheat 
River  in  Monongalia  County,  West 
Virginia,  and  Fayette  County, 
Pennsylvania.  The  principal  v/atkB  on 
the  Lake  Lynn  Project  include  a  125-foot- 
high.  l.OOO'foot-long  concrete  dam:  a 
reservoir  of  1,729  acres  at  elevation  870 
feet  m.s.l.,-  eight  penstocks  of  reinforced 
concrete,  12  feet  by  18  feet;  a 
powerhouse  with  an  installed  capacity 
of  51,200  kW:  a  transmission  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
fiom  the  Commission's  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street,  NE,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  800  Cabin  Hill  Drive,  Greensbuig,  PA 
15601. 


Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  conq)eting  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  die  expiration  of  the 
existing  license.  All  applications  for 

Ucense  for  diis  project  must  be  filed  by 

December  31, 1991. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc  89-2822  Filed  2-6-89:  a-454un] 

aiLUNO  COOC  •717-Ot-M 


IPreiactHa  0401.  tMaoonain  and  McMgan] 

Wisconsin  Electrtc  Power  Co;  Intent 
To  File  an  AppNcation  for  a  New 


February  2, 1988. 

Take  notice  that  on  December  19, 
1986,  Wisconsin  Electric  Power 
Company,  die  existing  licensee  for  the 
Brule  Hydroelectric  Project  No.  2431, 
filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  die  Federal  Power 
Act  (Act),  IS  U,S.C.  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986,  Pub.  L  99-495. 
The  original  license  for  Project  No.  2431 
was  issued  effective  April  1. 1962.  and 
will  expire  December  31. 1993. 

The  project  is  located  on  the  Brule 
River  in  Florence  County,  Wisconsin, 
and  Iron  County.  Michigan.  The 
principal  works  of  the  Brule  Project 
include  a  remote  earth  dike.  880  feet 
long:  two  earth  dikes,  150  and  270  feet 
long,  flanking  a  212-foot-long  concrete 
gcavity  dam  and  spillway  section;  a 
reservoir  of  774  acres;  a  powerhouse,  at 
the  dam.  with  an  installed  capacity  of 
5,335  kW;  a  transmission  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000,  825  North  Capitol 
Sbeet  NE..  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  Room  452.  Pubhc  Service  Building,  231 
West  Michigan  Street  Milwaukee,  WI 
53201. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  hcense  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 


license  for  this  project  must  be  filed  by 

December  31, 1991. 

LouD.Cubeil. 

Secretary. 

[FR  Doc.  89-2823  Filed  2-6-89:  8:45  era] 

aaxMG  cooe  srir-oi-e 

[Proiact  No.  2357.  MHaconaki  and  WcNganl 
Wisconsin  Electric  Power  Ce^  Intent 


To  File  an  AppHcatfon  for  a  Hew 


Februaiy  2, 1989. 

Take  notice  that  on  December  19, 
1988,  Wisconsin  Electric  Power 
Company,  the  existing  licensee  for  the 
White  Rapids  Hydroelectric  Project  No. 
2357,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act).  16  U.S.C  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1966,  Pub.  L  99-495. 
The  original  license  for  Project  No.  2357 
was  issued  effective  Jamiary  1. 1965,  and 
expires  December  31, 1993. 

The  project  is  located  on  the 
Menominee  River  in  Marinette  County, 
Wieoonsin.  and  Menominee  County, 
Michigan.  The  principal  works  of  the 
White  Rapids  Project  include  a 
coo^xwite  concrete  and  earthfill  dam,  50 
feet  hi^  and  1,236  feet  long;  a  reservoir 
of  465  acres:  a  powerhouse  with  an 
installed  capacity  of  8.000  kW;  a 
substation  and  0.26-mile-loQg.  136-kV 
transmission  Hne;  and  appurtenant 
facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  colain  information  described 
in  Docket  No.  KMB7-7~O0a.  Order  No. 
496{I%ial  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000. 825  North  Capitol 
Sbeet  NE,.  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  Hcensee 
at  Room  452,  Public  Service  Building,  231 
West  Michigan  Street  Milwaukee,  WI 
53201. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
Lois  a  CwbeU. 
Secretary. 
[FR  Doc  89-2826  Filed  2-6-60: 6:45  am] 
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FEDCRAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-t20-OR] 

Major  IXsatter  and  Reltted 
Detenninatlona;  Utah 

AQINCy:  Federal  Emergency 
Management  Agency. 
AcnoN:  Notice. 


r.  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Utah  (FEK4A- 
820-DR),  dated  January  31. 1989,  and 
related  determinations. 
DATE  January  31. 1989. 

PON  nmnwR  mtormation  contact: 
Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Wash^igton,  DC 
20472.  (202)  646-3614. 

Notice 

Notice  is  hereby  given  that  in  a  letter 
dated  January  31. 1989.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288.  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  tliat  the  damage  in 
certain  areas  of  tlie  State  of  Utah.  rMultins 
from  flash  flooding  caused  by  tlie  failure  m 
the  Quail  Creek  Reservoir  dike  on  lanuary  1, 
1989,  is  of  sufHcient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
Pub.  L  93-288,  as  amended  by  Pub.  L  100- 
707.  L  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Utah. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  Hnd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

Individual  Assistance  is  not  provided  at 
this  time.  You  are  authorized  to  provide 
Public  Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L  9^288.  as 
amended  by  Pub.  L 100-707,  for  Public 
Assistance  nvill  be  limited  to  75  percent  of 
total  eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  tmder  Executive  Order  12148, 1 
hereby  appoint  John  D.  Swanson  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Utah  to  have  been 
affected  adversely  by  this  declared 
major  disaster 

Washington  County  for  Public  Assistance 
for  eligible  public  facilities  located 


downstream  from  the  failed  dike  which  were 

damaged  as  a  result  of  the  flooding.  Work 

associated  with  the  repair,  restoration  and 

upgrade  of  the  failed  Quail  Creek  Reservoir 

Dike,  and  construction  of  a  temporary  water 

bypass  pipeline  are  not  eligible  for  Federal 

disaster  assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

|uUiHW.BM:taa.|r.. 

Director,  Federal  Emergency  Management 

Agency. 

[FR  Doc  89-2798  Filed  2-6-89;  8:45  am] 

MJJNQ  coot  tri«-«Mi 


FEDERAL  MARITIME  COMMISSION 

Notica  of  Agreeraant(a)  Flad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
conununicating  with  the  Commission 
regarding  a  pending  agreement 

Agreement  No.:  224-200129-001 

Title:  LA.  Cruise  Ship  Terminals,  Inc. 

Parties:  LA.  Cruise  Ship  Terminals, 
Inc.,  Metropolitan  Stevedore  Company 

Synopsis:  The  Agreement  extends  the 
term  of  the  basic  agreement  to  April  10. 
1990.  to  coincide  with  the  termination  of 
Permit  No.  506  between  LA.  Cruise  Ship 
Terminals,  Inc.  and  the  City  of  Los 
Angeles. 

By  Order  of  the  Federal  Maritime 
Commissioo. 

Dated:  February  2, 1968. 
foeaph  C  PolkiBg. 
Secretary. 
[FR  Do&  8»-2833  Filed  2r*-»,  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

PNC  Financial  Corp^  Piopoial  To 
Undaovrtta  and  Deal  m  Certain 
SacurtUaa  to  a  Umltad  Exant 

PNC  nnandal  Corp,  Pittsburgh, 
Pennsylvania  ("Applicant"),  has 
applied,  pursuant  to  the  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 


U.S.C.  1843(c)(8))  and  §  225.23(a),  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)), 
for  permission  to  engage  throtigh  PNC 
Securities  Corp,  Pittsburgh, 
Pennsylvania  ("Company"),  in  the 
activities  of  underwriting  and  dealing  in, 
to  a  limited  degree.  1-4  family  mortgage- 
related  securities  and  constuier- 
receivable-related  securities  ("ineligible 
securities").  These  securities  are  eUgible 
for  purchase  by  banks  for  their  own 
account  but  not  eligible  for  banks  to 
underwrite  and  deal  in. 

Company  would  conduct  the  proposed 
activities  on  a  nationwide  basis. 
Company  is  currently  authorized  under 
section  4(c)(8)  of  the  BHC  Act  to 
underwrite  and  deal  in  commercial 
paper  and  municipal  revenue  bonds 
under  certain  conditions  and  to  a  limited 
extent  See  PNC  Financial  Corp.  73 
Federal  Reserve  Bulletin  742  (1987).  In 
addition.  Company  is  authorized  under 
section  4(c)(8)  of  the  BHC  Act  to  engage 
in  tmderwriting  and  dealing  in  securities 
that  state  member  banks  are  permitted 
to  underwrite  and  deal  in  under  the 
Glass-Steagall  Act,  and  to  provide 
discoimt  sectirities  brokerage  services. 
12  CFR  225.25(b)  (16)  and  (15).  Applicant 
has  pending  with  the  Board  an 
application  to  provide  investment 
advice  in  conjunction  with  brokerage 
services  to  institutional  and  retail 
customers. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportimity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  Applicant  has 
applied  to  underwrite  and  deal  in 
ineligible  securities  in  accordance  with 
the  limitations  set  forth  in  the  Board's 
Orders  approving  those  activities  for  a 
number  of  bank  holding  companies.  See. 
e.g.,  Citicorp.  J.P.  Morgan  &  Co. 
Incorporated  and  BarJiers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987);  and  Chemical  New 
York  Corporation.  The  Chase 
Manhattan  Corporation,  Bankers  Trust 
New  York  Corporation,  Citicorp, 
Manufacturers  Hanover  Corporation 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987). 

Applicant  contends  that  approval  of 
the  application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Pittsbtu^ 
National  Bank,  Pittsburgh,  Pennsylvania, 
with  a  firm  that  is  "engaged  principally" 
in  die  "underwriting,  public  sale  or 
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distribution"  of  securities.  Applicant 
states  that  it  would  not  be  "engaged 
principally"  in  ench  activities  on  the 
basis  of  the  restriction  on  the  amoimt  of 
the  proposed  activity  relative  to  the 
total  business  conducted  by  the 
undemvriting  subsidittry  previously 
approved  by  tiie  Board. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

Ilie  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washingtoa 
DC  20551,  not  later  Uian  February  28, 


fioard  of  Ck>vemors  of  the  Federal  Reserve 
System.  February  1 1980. 

Jennifer  |.  Jahasoo, 

Associate  Secretary  of  the  Board. 
JFR  Doc.  80-2760  Filed  2-6-80;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  87F-0408] 

of 


EnvhuiHiiaiilal  Assaasmant; 
No  SIgnHlcant  Impact;  Selenium; 


AOENCV:  Food  and  Drug  Administration. 
AcrmN:  Notice. 


;  llie  Center  for  Veterinary 
Medicine  tCVM)  of  the  Food  and  Drug 
Administration  IfTOA)  is  announcing  the 
availability  for  comment  of  docimients 
assessing  and  determining  the  potential 
environmental  impact  of  a  new  dosage 
form  for  delivering  a  previously 
approved  quantity  of  selenitmi  as  a 
nutritiuRal  supplement  for  cattie. 
DATE  t^omments  by  March  10. 1989. 
ADDRESS:  Submit  written  comments  to 
the  Dockets  Management  Branch 
(address  below)  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Copies  of  the 
environmental  assessment  and  the 
finding  of  no  significant  impact  are 
available  for  public  examination  at  the 
Docikets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5606  Fishers  Lane,  Rockville,  MD 
20857. 

TOn  FURTHBI  INFORMAiaON  CONTACT: 

WoodrowM.  Knight,  Center  for 
Veterinary  Medicine  (HFV-226).  Food 
and  Drug  AdminiBtratioa.  5600  Fishers 


Lane.  Rockville,  MD  20857. 
301-443-3390. 

SUPPLeHENTARV  UHFORMATKM:  On 
January  6. 1988  (53  FR  289).  CVM  filed  a 
food  additive  petition  (FAP  2210)  from 
Schering  Animal  Health,  Schering  Corp., 
200  Galloping  Hill  Rd.,  Kenilworth,  NJ 
07033,  that  would  provide  for  the  use  of 
a  sustained  release  bolus  to  provide 
seleniiun  at  3  milligrams  (mg)  per  head 
per  day  in  beef  and  dairy  cattie.  In  the 
notice  of  filing  of  the  food  additive 
petition.  CVM  invited  comments  on  the 
environmental  assessment  submitted  by 
the  petitioner.  No  comments  were 
received 

CVM  reviewed  the  environmental 
assessment  and  found  deficiencies  that 
were  later  addressed  in  a  revised 
environmental  assessment  now  being 
made  avaUable  for  comment  with 
CVM's  finding  of  no  significant  impact. 
The  finding  of  no  significant  impact  and 
the  revised  envfronmental  assessment 
are  simultaneously  being  filed  with  the 
Environmental  Protection  Agency  and 
with  State  and  area-%vide  clearinghouses 
for  review.  The  comment  period  for  this 
notice  is  30  days. 

In  the  Federal  Register  (tf  April  6. 1987 
(52  FR  10887).  FDA  published  a  food 
additive  regulation  amending  21  CFR 
573S20,  permitting  an  increase  in  the 
level  of  selentom  in  complete  feeds  for 
cattie,  sheep,  chickens,  swine,  turkeys, 
and  ducks,  and  also  in  nnneral  mixes 
and  feed  blocks  for  beef  cattle  and 
sheep.  The  pennitted  level  of 
sapplementel  seleniam  that  could  be 
pirovided  was  increased  from  0.1  part 
per  million  (ppm)  to  0.3  ppm  in  complete 
feed  and  bam  1  mg  per  head  jier  day  to 
3  mg  per  head  per  day  in  supplemental 
feeds  for  beef  cattle. 

The  Schering  Animal  Healdi  Food 
additive  petition  provides  for  a  differmt 
dosage  form,  a  sustauned  release  bolus, 
tiiat  is  covered  by  21  CFR  573.920.  The 
new  product  is  a  substitute  method  of 
prowidiBg  selenium  that  coidd  offer 
improved  control  of  the  dose  of  seleniimi 
delivered  to  cattie.  The  Scherii^  Animal 
Health  petition  contains  a  revised 
environmental  assessment  that  is 
adequate  to  determine  that  the  new 
dosage  form  will  be  manufactured  in  a 
manner  that  is  safe  for  the  environmmt 
Additionally,  the  hrm  has  described 
certain  mitigations  to  reduce  the 
potential  for  adverse  enviroimwntal 
impact  due  to  use  of  the  product 
including  labeling  to  warn  against  the 
use  of  the  bolus  in  areas  where  there  is 
already  sufficient  seleniiun  in  the  soil. 
and  that  the  bolus  may  not  be  used  in 
conjunction  with  any  other  form  of 
selenium  supplementation.  "Die  firm  has 
also  provided  instructioBS  for  the  letum 


of  damaged  or  out-of-date  products  to 
the  manufacturer  for  proper  disposal. 
CVM  has  concluded  that  no  adverse 
environmental  impacts  are  anticipated 
as  a  result  of  the  manufacture  and 
distribution  of  the  product  and  that 
impacts  due  to  the  use  of  the  product  are 
equal  to  or  less  than  the  already 
mariceted  selenium  dosage  forms. 

Intersted  persons  may,  on  or  before 
March  10, 1989.  submit  to  the  Dockets 
Management  Branch  (address  above) 
nmtten  comments  regarding  the  revised 
environmental  assessment  and  the 
finding  of  no  significant  impact  Two 
copies  of  any  comments  should  he 
submitted,  except  that  individaals  may 
submit  one  copy.  Comments  and  other 
iitformaUon  on  this  topic  have  been 
friaced  on  file  and  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated  February  S,  1909 
Joiin  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  89-2918  Filed  2-3-80;  10:27  am] 
■UJNO  CODE  41Sa-0t-M 


[DaawtNo. 


1 


Dotarminalion  ol 

penoo  rOr  nvpcMOS  Oi  T^nani 


agency:  Food  and  Drug  Administration. 

action:  Notice. 


:  Tlie  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Photoplex'™  and  is  publishing  this  notice 
of  that  detennination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Conunerce,  for  the  extension  of  a  patent 
whidi  claims  that  human  drag  product 
AOoneBS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 


FOR  RNITHER  MFOMSATION  CONTACT: 

Tiuhp  L  Cfaae.  OfGce  of  Healtii  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  KQ)  20BS7.  301-443-1382. 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1964  (Pub.  L  96-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provale  that  a  patent  may  be 
extended  for  a  peood  of  up  to  5  years  so 
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long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marlceted. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
apphcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  tibe  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Conunissoner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  mariceting 
the  human  drug  product  Photoplex '"' 
(butyl  methoxydibenzoyhnethane  and 
Padimate  O).  Photoplex ''"  provides 
protection  from  the  acute  and  long-term 
risks  associated  with  UVA  and  UVB 
Ught  exposures.  Photoplex  ""*  screens 
out  the  sun's  burning  rays  to  prevent 
sunbtum.  Subsequent  to  this  approval, 
the  Patent  and  Trademaric  Office 
received  a  patent  term  restoration 
application  for  Photoplex  ™,  U.S.  Patent 
No.  4.387,069.  from  Givaudan  Corp..  and 
requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  December  22, 1988,  advised  the 
Patent  and  Trademark  Office  that  the 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
active  ingredients,  butyl 
methoxydibenzoyhnethane  and 
Padimate  O,  represented  the  first 
permitted  commercial  marketing  or  use 
of  those  active  ingredients.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
niotoplex  ™  is  1.701  days.  Of  this  time. 
429  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,272  days  occurred  during  the 


approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
February  5, 1984.  FDA  has  verified  the 
applicant's  claim  that  the  investigational 
new  drug  application  (IND)  for 
Photoplex  ™  became  effective  on 
February  5, 1984. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  April  8, 1985.  FDA  has 
verified  the  appUcant's  claim  that  the 
new  drug  application  for  the  drug  (NDA 
19-459)  was  initially  submitted  on  April 
8,1985. 

3.  The  date  the  application  was 
approved:  September  30, 1988.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-459  was  approved  on  September  30, 
1988. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  appHes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  la  1989,  submit  to  ttie 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  August  7, 1989,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept  857. 
Part  1. 98th  Cong.,  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  January  30, 1989. 
Stuut  L  Nightiiigala, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc  89-2804  Filed  2-«-89:  8:45  am] 
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[Docket  Na  88M-0383] 

Cordis  Corp^  Premarket  Approval  of 
the  Cordis  Percutaneous  Transluminal 
Coronary  Angioplasty  Dilatation 
Catheter 

AOmcv:  Food  and  Drug  Administration. 
action:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  annotmcing  its 
approval  of  the  application  by  Cordis 
Corp.,  Miami,  FL,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  the  Cordis 
Percutaneous  Transluminal  Coronary 
Angioplasty  Dilatation  Catheter.  After 
reviewing  the  recommendation  of  the 
Circulatory  System  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  by  letter  of  October  28, 1988, 
of  the  approval  of  the  application. 

DATE:  Petitions  for  administrative 
review  by  March  9, 1989. 

ADOflESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT! 

Tara  A.  Ryan,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring.  MD  20910.  301-427- 
7371. 

SUPPLEMENTARY  INFORMATION:  On  May 
11. 1988,  Cordis  Corp.,  Miami,  FL  33102, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Cordis 
Percutaneous  Transluminal  Coronary 
Angioplasty  Dilatation  Catheter.  The 
device  is  indicated  for  balloon  dilatation 
of  the  atheromatous,  stenotic  portion  of 
a  coronary  artery  in  patients  who  are 
suitable  candidates  for  coronary  artery 
bypass  graft  surgery  and  who  meet  one 
or  more  of  the  following  selection 
criteria: 

1.  Single-vessel  atherosclerotic 
coronary  artery  disease  that  is 
concentric  discrete,  subtotal, 
noncalcified,  and  accessible  to  a 
dilatation  catheter. 

2.  Multiple-vessel  coronary  artery 
disease  under  certain  circumstances. 

3.  Coronary  artery  disease  of  the 
native  coronary  arteries  and/or 
coronary  artery  bypass  grafts  of  some 
patients  who  have  previously  undergone 
coronary  artery  bypass  graft  surgery, 
have  recurrence  of  symptoms,  and  (a) 
progression  of  disease,  or  (b)  stenosis 
and  closure  of  the  grafts. 
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On  September  16. 1988.  the 
Circulatory  System  Devices  Panel,  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  October  28. 1988,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  bom  the  Acting  Director  of 
the  Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  pubUc  inspection  at 
CDRH— contact  Tara  A.  Ryan  (HFZ- 
450),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C 
360e(g)),  for  administrative  review  of 
CDRITs  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  "reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  the  review  to 
be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  March  9. 1969,  fUe  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 


This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  January  27, 1989. 
Walter  E.  Gundaker, 

Acting  Deputy  Director,  Center  for  Devices 

and  Radiological  Health. 

[FR  Doc.  89-2800  Filed  2-6-89;  8:45  am] 
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[Docket  No.  88M-0400] 

Abbott  Laboratories;  Premarlcet 
Approval  of  Murine*  Contact  Lense 
Cleaner 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  appUcation  by  Abbott 
laboratories,  Columbus,  OH,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  Murine* 
Contact  Lens  Cleaner.  The  device  is  to 
be  manufactured  under  an  agreement 
with  Paco  Pharmaceutical  Services.  Ina. 
Lakewood,  N).  which  has  authorized 
Abbott  Laboratories  to  incorporate 
information  contained  in  its  approved 
premarket  approval  application  for  the 
Charter  Labs  Cleaning  Solution  for 
Sensitive  Eyes.  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  November  8, 1988,  of  the  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  March  9, 1989. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  end  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  {HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MO  20857. 
FOR  further  information  CONTACT 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MO  20910. 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On  July 
11, 1988,  Abbott  Laboratories, 
Columbus,  OH  43216,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Murine*  Contact  Lens 
Cleaner.  The  device  is  indicated  for  use 
to  clean  soft  (hydrophilic)  contact  lenses 
before  rinsing  and  disinfection.  The 


apphcation  includes  authorization  from 
Paco  Pharmaceutical  Services,  Inc., 
Lakewood,  N)  08701.  to  incorporate 
information  contained  in  its  approved 
premarket  approval  application  for  the 
Charter  Labs  Cleaning  Solution  for 
Sensitive  Eyes. 

On  November  8. 1988.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  horn  the  Acting  Director  of 
the  Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M  Whipple 
(HFZ-460).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
apphcation.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  {  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  March  9, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
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document  Received  petitions  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p  jDm  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  SUL  554-^55.  571  (21 
U.S.C.  360e(d).  3eO)(h])]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated  January  24.  ISeS. 
WaltvB.GwidalMr. 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 
[PR  Doc  8B-2801  Piled  2-«-«9;  8:45  am] 
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[Docket  NaMN-0401] 

Emerglna  Food  Safely  and  QuaMy 
laauaa  for  the  Next  Doeada; 
Announcefneat  of  Raadiadiaad 
Closed  Meednpi 

AOKNCV:  Food  and  Drug  Administration. 
action:  Notice. 


r  The  Food  and  Drug 
Administration  (FDA)  announced  in  the 
Federal  Kagistar  of  December  19. 1988 
(53  FR  51008).  that  the  Life  Sciences 
Research  Office  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  (FASEB),  under  its  contract  with 
FDA  (No.  223-«8-2124).  was  undertaking 
a  review  and  evaluation  of  topics  and 
issues  in  food  safety  and  quality  that 
FDA  should  consider  as  important 
scientific  concerns  emerging  in  the  next 
decade.  (For  complete  information  see 
53  FR  51006.)  The  notice  also  announced 
that  closed  meetings  of  the  ad  hoc 
expert  panel,  established  by  FASEB. 
were  scheduled  for  Wednesday, 
Thursday,  and  Friday,  March  29  through 
31, 1989.  Because  of  conflicting 
schedules  of  the  panel  members,  those 
closed  meetings  have  been  rescheduled. 
DATCS:  The  closed  meetings  of  the  ad 
hoc  expert  panel  will  be  held  on 
Monday  and  Tuesday,  April  3  and  4. 
1989.  at  9  a.m. 


:  The  closed  meetings  will  be 
held  at  FASEa  9850  Rockville  Pike, 
Bethesda,  MD  20ri4. 


rom  nmrmm  a^owMA-now  contact: 
Kenneth  D.  Fisher,  Life  Sciences 
Research  Office,  Federabon  of 
American  Societies  for  Experimental 
Biology,  9650  Rockville  Pike.  Bethesda. 
MD  20614,  301-63O-703a  or  C  Wiltiam 
Cooper,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-3).  Food  and 
Dnig  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-485-0266. 


Dated:  January  31. 1MB. 
Joha  M.  Tayior, 

Aaaociate  Commissioner  for  Regulatory 
Affairt. 
[FR  Doc  mt-zam  Filed  2-e-ae:  MS  am] 


HeaNh  Care  Financing  AdmMatratlon 
[H8Q-16a-N] 


■weonQ  Of  me  Aovieary  inaiei  on 
ueveio|Niieiii  or  uiwionn  novae 
:  lnetrument(s) 


AOmCY:  Health  Care  Financing 
Administration  (HCFA).  (fiiS. 
action:  Notice. 


:  This  notice  announces  the 
fifth  meeting  of  the  Advisory  Panel  on 
the  Development  of  Uniform  Needs 
Assessment  Instrument(s).  The  Panel  is 
responsible  for  the  development  of  a 
standard  method  to  be  used  to  evaluate 
the  post-hospitalization  needs  of 
patients.  The  meeting  is  open  to  the 
public. 

DATE  February  22-23. 1969. 
Tmc  February  22,  lOA)  ajn.  to  5:00  pjn. 
c.s.1  February  23, 8:00  a  jb.  to  5J0O  pjn. 
cs.t 

AOONESa:  Hotel  Inter-Continental  New 
Orleans,  444  St  Charles  Avenue,  New 
Orleans,  Louisiana  70130. 


STION  CONTACT: 

Sue  Nonemakar.  (301)966-6625. 
auafinaaiiTAWT  a»owiiATioic  Section 
9305(c)  of  the  Oomibns  Budget 
Reconciliation  Act  of  1966  (OBRA  '86), 
in  amending  section  1861(e)  of  the  Social 
Security  Act  requires  that  hospitals,  as 
a  condition  to  participate  in  the 
Medicare  program,  provide  discharge 
planning.  Discharge  planning  activities 
vary  and  we  currently  lack  a 
standardized  method  for  evaluating  a 
patient's  need  for  health  care  after 
hospitalization.  The  development  of  a 
standardized  method  would  allow  more 
imiformity  among  those  responsible  for 
discharge  planning  and  improve 
determination  of  a  patient's  need  for 
post-hospital  services. 

Section  9305(h)  of  OBRA  '86  requires 
the  Secretary  to  develop  a  untform 
needs  assessment  instrument  in 
consultation  with  an  advisory  panel 
made  up  of  experts  in  the  delivery  of 
post-hospital  extended  care  services, 
home  health  services,  and  long  term 
care  services.  The  panel  is  made  up  of 
experts  in  the  delivery  of  poet-hospital 
extended  care  services,  home  health 
services,  long  term  care  services  and 
representatives  of  physicians.  Medicare 
beneficiaries,  hospitals,  skilled  nursing 
facilities,  home  health  agencies,  long 


term  care  providers,  and  fiscal 
intermediaries. 

Mr.  Jay  Rudman.  Director  of  the 
Clinical  Social  Woric  Department  at  the 
University  of  California  at  Los  Angeles 
Medical  Canter  is  chairman  of  the  panel. 

At  the  previous  panel  meetings,  the 
activities  have  focused  on  the  following: 

•  Developing  a  standard  method  to 
evaluate  an  individual's  ability  to 
function  or  engage  in  activities  of  daily 
living,  the  nursing  and  other  care 
requirements  necessary  to  meet  health 
care  needs,  and  the  social  and  familial 
resources  available  to  the  individual; 

•  Constructing  ^  standard  method 
so  that  it  could  be  used  by  discharge 
planners,  hospitala.  nursing  facilities, 
other  health  care  providers  and  fiscal 
intermediaries  in  evaluating  an 
individual's  needs  for  post-hospital 
extended  care:  and 

•  Evaluating  the  advantages  and 
disadvantages  of  using  the  tool  as  a 
basis  for  detennining  whether  payment 
should  be  made  for  post-hospital 
extended  care  services  and  home  healdi 
services  which  are  provided  to  Medicare 
beneficiaries. 

At  this  meeting,  the  Advisory  Panel 
wiO  continue  its  deliberations  regarding 
the  content  and  use  of  the  uniform  needs 
assessment  instrument.  Also,  as 
required  by  the  Panel's  Charter,  we  will 
include  a  discussion  of  the  advantages 
and  disadvantages  of  using  the 
instrument(8)  as  the  basis  for 
determining  whether  payment  should  be 
made  for  post-hospital  extended  care 
services  provided  to  Medicare 
beneficiaries.  The  items  of  discussion 
are  subject  to  change  as  priorities 
dictate.  An  Executive  session  will  be 
held  at  8:00  a  jn.  on  February  22. 1989; 
the  remainder  of  the  meeting  is  open  to 
the  public 

(Catalog  of  Federal  Domestic  Assistaiice 
Program  No.  13.714,  Medical  Aasistaiice 
Program  No.  13.773,  Medicare-Hoapitai 
Insurance  Program  No.  13.774,  Medicare- 
Supplementary  Medical  Insurance.) 

Dated  February  1, 19ea 
WilUam  L  Roper, 

Administrator,  Heaith  Care  Financing 
Administration. 

(FR  Doc.  80-2854  Ftled  2-6-89;  8:45  am] 
:«t 


PebBc  Heatth  Service 

NatkNiai  Toxicoiooy  Program  (NTP) 
Board  of  SdanlHIc  Couneelora' 
Meeting— Review  of  Draft  NTP 
Technical  Reports 

Pursuant  to  Pub.  L  92-463.  notice  is 
given  of  the  next  meeting  of  the  NTP 
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Board  of  Scientific  Counselors  Technical 
Reports  Review  Subcommittee  and 
associated  ad  hoc  Panel  of  Experts  (Peer 
Review  Panel]  on  March  13, 1989,  in  the 
Conference  Center.  Building  101,  South 
Campus,  National  Institute  of 
Environmental  Health  Sciences,  111 
Alexander  Drive,  Research  Triangle 
Park,  NOTth  Carolina.  The  meeting  will 
begin  at  8:30  a.m.  and  is  open  to  the 
public.  The  primary  agenda  topics  are 
the  peer  review  of  Technical  Reports  of 
long-term  toxicology  and  carcinogenesis 
studies  from  the  National  Toxicology 
Program,  and  for  the  first  time  peer 
review  of  draft  Technical  Reports  of 
toxicity  studies. 

Tentatively  scheduled  to  be  peer 
reviewed  are  draft  Technical  Reports  of 
long-term  studies  on  the  seven 
chemicals,  listed  alphabetically,  along 
with  supi>orting  information  including 
tentative  levels  of  evidence  of 
carcinogenic  activity  in  Table  1.  All 
studies  were  done  using  Fischer  344  rats 
and  B6C3Fi  mice. 


Also,  scheduled  to  be  peer  reviewed 
are  draft  Technical  Reports  of  toxicity 
studies  on  three  chemicals,  listed 
alphabetically,  along  with  supporting 
information  in  Table  2.  Order  of 
presentation  is  given  in  the  far  right 
column  of  each  table. 

Persons  wanting  to  make  a  formal 
presentation  regarding  a  particular 
Technical  Report  must  notify  the 
Executive  Secretary  by  telephone  or  by 
mail  no  later  than  March  7, 1989,  and 
provide  a  written  copy  in  advance  of  the 
meeting  so  copies  can  be  made  and 
distributed  to  all  Panel  members  and 
staff  and  made  available  at  the  meeting 
for  attendees.  Oral  presentation  should 
supplement  and  not  repeat  the  written 
statement  Presentations  should  be 
about  5  minutes,  and  must  be  limited  to 
no  more  than  10  minutes. 

Those  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  announcement  or  wanting 
to  provide  input  should  contact  the 
particular  NTP  staff  scientist  as  early  as 


possible  by  telephone  or  by  mail  to: 
NIEHS.  P.O.  Box  12233,  Research 
Triangle  Park  (RTP),  North  Carolina 
27709.  The  staff  scientists  would 
welcome  receiving  toxicology  and 
carcinogenesis  data  from  completed, 
ongoing  or  planned  studies  by  others  as 
well  as  current  production  data,  human 
exposure  information,  and  use  and  use 
patterns. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart  NTP,  P.O.  Box  12233,  RTP.  North 
Carolina  27709,  telephone  (919-541- 
3971),  FTS  (629-3971),  will  furnish  final 
agendas,  a  roster  of  subcommittee  and 
panel  meetings,  and  other  program 
information  prior  to  the  meeting,  and 
summary  minutes  subsequent  to  the 
meeting. 

Attachment 

Dated:  January  27. 1989. 
DavidP.  RaO, 
Director,  National  Toxicology  Program. 


Tabu  i.— Summary  Data  and  Proposed  Levels  of  Evidence  fOR  NTP  Technical  Reports  Projected  for  Peer  f^EviEw  at 
THE  Board  of  Scientific  Counselors'  Peer  Review  Panel  Meeting  on  March  13, 1969 


. 

Staff  acienSst/ 
locnnical  report  No. 

r^opoaeo  wvBV  oi  avvxnoe 

Order 

OwmicitCASNo 

Use 

Route/exposure  levelt 

latnratory 

of  caranoganKHy  ■  organ/ 
issue  Tneootasm)  * 

oi 

Benzofuran.  271-8S- 

Oi.  R.  Iiwtn.  TR-370 

Manwiacture  of 

Oral.  Gavage  (com  oil): 

Springbom  Inst,  lor 

MR:  No  eviderce.  FR:  Some 

6 

a 

03/13/89. 

FRAMM:  0.  60.  120. 

Moraowwcn,  mc. 

eMdarce  tadney  (tubular  cat 

fasffts. 

MR:  0.  30,  60.  FM:  0. 
120.  240  MG/K& 
RaiK  Fiacher  344, 
Mice:B6C3F1. 

adenocardnoroa).  MM: 
Clear  eviderwe  fever  (adano- 

• 

(squaiTXMS    cell    papiSoma. 

squamous  eel  papiMoma  or 

bronchtolar  adenoma,  alvao- 

■■.■. 

caranoma)   FM;   Cleer  evi- 

dGnce  In^er  (adenoma,  ada 

(alveolar/bronctiiolar  adeno- 

ma, atveotar/broncfvolar  ad- 

stomac^     (squamous     oeS 

- 

papilloma,  or  caranomal- 

Or.  K.  Mido.  TR-aeO 

Raa^flfil,  catalyst 

Oral.  Gavage  (com  oi): 

SpnnQDOfn  Inst,  fof 

Mfl:    Some   evidence   spleen 

7 

121-«©-7. 

03/13/89. 

acawator,  solvent. 
Mermediate. 

R:  0.  3.  30.  M  0.  15. 
30  MG/KG,  Rata: 
Focher  344,  Mice: 
B6C3F1. 

Biorowafch>  »nc. 

(sarcoma).  FR:  No  e»»awca- 
MM:     Mo     evidance.     FM: 

Equivocal  eviderwa  fcre- 
stomact)     (squamoua     oal 

a-Mettiy«Mnzyl 

Dr.  M.  Oi8«ar.  TR- 

Oral.  Gavage  (com  oi): 

MR:    Some   ewdenoe   litStay 

4 

alcohol,  98-85-1. 

380  03/13/89. 

Fragrancas.  Lab 

raaganC  kviarmednte 

R&M:  0.  375.  750 
MG/KG.  Rats;  Rscher 
344.  Mica:  BOCSFI. 

Associ8ie&^ 

enocaranoma).  FR:  No  aw- 
dence.   MM:   No  evidenoa. 

Or.  R.  Monissey. 

Dyer 

Anlibactenal  agent  lor 

Oral  in  Feed:  R&M:  0. 

FM:  No  evidance. 
MR:  Clear  evidence  preputial 

3 

08-2. 

TR-SeS  03/13/89. 

urirtary  mlectnns. 

2000.  4000  PPM. 

noaoarcf) 

gland   (adenoma   or   papi- 

Rata:  Racher  344, 

Laboratory. 

loma    or    caronoma).    FR; 

Mk»:B6C3F1. 

Oaar  evidence  cMoral  gland 

' 

- 

(adenoma  or  papiloma  or 
carcinoma).   MM:  E^vvocal 

' 

evidence         subculaneoua 

tissue  (Rbroma  or  fixoaar- 
coma).  FM;  No  avidenca. 

BEST  COPY  AVAILABLE 
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Staff  KMnlM/ 
Mcftnical  report  No. 

Proposed  levels  o(  evidence 

Order 

Owmical  CAS  Na 

Use 

Route/expoaura  levels 

Latxxatory 

ol  carcinogenicity  ■  oroan/ 
tissue  (neoplasm)  > 

of 
review 

PheoylbutaMo*,  50- 

Dr.  F.  Km,  TR-367 

AniHnflamatory  agent 

Oral  Qavage  (Com  ol): 

EG&G  Mason 

MR:   Some   evidence   kdney 

2 

33-9. 

03/13/89. 

and  analgesic  in  vet 
medictne 

R:  0.  SO.  100.  M:  0. 
150.300MG/KQ. 
Rats:  Rsohar  344, 

Research  Institute. 

(tulMlw  cell  adenoma).  FR: 
Some  evidence  kidney  (tu- 
tMlar   cell   adenoma).    MM: 

» 

■ 

Mlce:86C3F1. 

Some  evidence  liver  (adeno- 
ma, carcinoma).  FM:  t*o  evi- 
dence. 

ToliNn*.  10»-aS-3 

Dr.  J.  Huff.  TR-371 

Ctwncallntarmediate. 

inhalation:  R:  0.  600. 

Inlematiorwl 

MR:  No  evidence.  FR:  No  evi- 

1 

03/13/88. 

Solvent  Denaturant. 

1200.  M:  0.  120.  600. 
1200  PPM.  Rats: 
Fiecher  344.  Mice: 
B6C3F1. 

ReeevchA 

dence.   MM:   No  evidence. 

FM:  No  evidenoe. 

4-VinyH- 

Or.  R.  ChMbrfc  TR- 
362  03/13/88. 

Polymere.  organic 

Skin  Paint  (Acetone):  R: 
0.  SO.  100,  M:  0.  25. 

BatleMe  ColumtMS 
Laboratory. 

MR:     dear     evklence     skin 

5 

cydottMOfie 

synthesis,  reactive 

(basal  ce8  cardrKxna,  squa- 

dwpoxida. 106-87- 

cMuent  cnemical 

50.  100  MG/MU 

- 

mous  ceM  carcinoma).  FR: 

6 

intermediate. 

Rats:  FiadMr  344. 
Mlce:B6C3F1. 

Clear  evidence  skin  (basal 

" 

eel  carcinoma).  MM:  Oear 

evidenoe    sMn    (squamous 

cat  carcinoma).  FM:  Clear 
evidenoe    skin    (squamous 

- 

•  - 

^^r ' 

cell       carcinoma)       ovar^ 
(benign    mixed    tumore   or 
granulosa  oeN  tumore  or  ki- 
teoma). 

• 

'  Levels  of  Evidenoe  Summary:  (28  MMdual  axpariments):  dear  evidence.  8:  some  avUenoe.  6:  equivocal  evidenoe,  2:  no  evidence.  12.  inadequate  study,  none. 

*Regardbig  tumor  typea,  tw  lormat  uaad  ie  anpliined  by  the  toNowmg  example:  Ivar  (adenoma,  caronoma)  means  that  both  benign  and  malignant  types  ol 
neoplasma  «ware  Incraaaad  and  Mluanoad  the  level  ol  evidence;  Rver  (adenoma  Of  carcinoma)  Indteatee  thai  both  typee  of  neoplasie  were  combined  to  make  the 
evawaaon  and  to  aaaqn  a  level  of  evidence. 

Note:— The  raauRs  Indtealad  are  to  be  considered  tentative  untu  reviewed,  diacusaad.  and  i«)proved  at  ttw  Board  of  Sciet«iflc  Counsekxs'  Peer  Review  Panel 
PvMc  Meeting  Mwch  13, 1988. 

MR-Maie  Rata:  FR-Famale  Rata;  MM'Maie  Mtoe:  FM=>Female  Mice. 


Table  2.— Summary  Data  for  NTP  Technical  Reports  of  Toxicity  Studies  Projected  for  Peer  Review  at  the  Board  of 

SCIENTIFIC  Counselors  Peer  Review  Panel  Meeting  on  March  13. 1989 


Chamictf  name/CAS  Na 

Uae 

Staff  scientist/teohrtcal 
report  number 

Route/exposure  levels 

Laboratory 

Order  of 

review 

Acetone,  67-64-1 _.... 

Solvenl 

Dr.    D.    DMz.    919-541- 

2272    02. 
Dr.    R.    Y«ig.    919-541- 

2947    03. 
Dr.  J.  Ounnicfc,  919-541- 

4811. 

Water  MM:  0,   .125,  .25.  .5, 

1.0.  2.0  percent 
Feed  Mne  only  0,  1,  3.  10. 

30, 100  PPM. 
klhtf    0.    500.    1000.    4000. 

10000  PPM. 

Mk»)biok)gk^  Associates .. 

MIcrobiotogKal  Associates .. 

Brookhaven  National  Lab- 
oratory. 

10 

HexacNoro-LS^utadtona,  87-48-3.... 
N-Hexane.  110-54-3 

Solvent 

Sotvent 

6 
9 

(FR  Doc.  89-2915  Filed  2-6-68;  8:45  am] 


action:  Notice. 


iUJNa  COM  4140-01-11 


DEPARTMENT  OF  HOU8INQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aealstant  Secretary  for 
Houeing-Federal  Housing 
Commissioner 

(Docket  Na  N-M-1917;  Ffl-2606] 

Unutilized  and  UnderutMzed  Federal 
BuHdlngs  and  Real  Property 
Determined  l»y  HUD  To  Be  Suitable  for 
Uee  for  Faculties  To  AaaM  the 


AOtNCv:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 


smNMARV:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 

DATE:  February  7. 1989. 

ADDRESS:  For  further  information, 
contact  Morris  Bourne.  Director. 
Transitional  Housing  Development 
Staff.  Room  9140.  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street  SW..  Washington.  DC 
20410;  telephone  (202)  755-9075:  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free.) 

tumEiMNT ARv  mromiATiON:  In 
accordance  with  the  December  2, 1988 
cottft  order  in  National  Coalition  for  the 


Homeless  v.  Veterans  Administration, 
D.C.D.C.  No.  88-2503-OG,  HUD  is 
publishing  this  Notice  to  identify  Federal 
buildings  and  real  property  that  HUD 
has  determined  are  suitable  for  use  for 
facilities  to  assist  the  homeless.  The 
properties  were  identified  from 
information  provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  tmderutilized  buildings 
and  real  property  controlled  by  such 
agencies. 

The  court  order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C  11411).  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a).  HUD  is  to  collect 
information  from  Federal  landholding 
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agencies  about  such  properties  and  then 
to  determine,  imder  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administration  of  General  Services 
(GSA),  which  of  those  properties  are 
suitable  for  faciUties  to  assist  the 
homeless.  The  court  order  requires  HUD 
to  publish,  on  a  weekly  basis,  a  Notice 
in  the  Federal  Register  identifying 
property  det.'rmined  suitable.  HUD 
published  the  Hrst  Notice  on  January  9. 
1989  (54  FR  667.) 

The  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  controlling 
agencies,  pursuant  to  the  court's 
Memorandum  opinion  of  December  14. 
1988  and  section  501(b)  of  the  McKinney 
Act.  Section  501(b)  requires  HUD  to 
notify  each  Federal  agency  with  respect 
to  any  property  of  such  agency  that  has 
been  identified  as  suitable.  Within  30 
days  from  receipt  of  such  notice  from 
HUD,  the  agency  must  transmit  to  HUD 
its  intention  to:  (1)  Declare  the  property 
excess  to  the  agency's  need,  or  to  make 
the  property  available  on  an  interim 
basis  for  use  as  facilities  to  assist  the 
homeless;  or  (2)  state  the  reasons  that 
the  property  cannot  l>e  declared  excess 
or  made  available  on  an  interim  basis 
for  use  as  faciUties  to  assist  the 
homeless. 

First,  if  the  controlling  agency  decides 
that  the  property  cannot  be  declared 
excess  or  made  available  to  the 
homeless  for  use  on  an  interim  basis,  the 
property  will  no  longer  be  available. 

Second,  if  the  controlling  agency 
declares  the  property  excess  to  the 
agency's  need,  that  property  may  be 
made  available  for  use  by  the  homeless 
in  accordance  with  applicable  law  and 
the  court's  order  of  December  12, 1968 
and  Memorandum  of  December  14. 1988, 
subject  to  screening  by  other  Federal 
agencies  that  may  wish  to  make  use  of 
the  property.  In  accordance  with  its 
normal  procedures,  GSA  will  notify  the 
pubUc  when  properties  that  HUD  has 
determined  suitable  are  declared  excess 
to  the  controlling  agency's  needs.  The 
properties  identified  by  GSA  shall  be 
held  available  for  expressions  of 
interest  for  30  days  following  GSA's 
notification  to  the  public.  Thus, 
applicants  will  have  30  days  after  the 
notification  by  GSA  that  the  properties 
have  been  declared  excess  to  submit  an 
application  or  written  expression  of 
interest  in  a  property  to  Judy  Brietman. 
Division  of  Health  FaciUties  Planning, 
PubUc  Health  Services,  HHS,  Room 
17A-10  Paridawn  Building,  5600  Fishers 
Lane,  RockviUe.  MD  20857  (301)  443- 
2265.  (This  is  not  a  toU-free  number.) 


Finally,  in  lieu  of  declaring  any 
particular  property  as  excess,  the 
controlling  agency  may  decide  to  make 
the  property  available  to  homeless  for 
use  on  an  interim  basis.  Public  bodies 
and  private  nonprofit  organizations 
wishing  more  information  about  a 
particular  property  identified  with  this 
Notice  or  wishing  to  make  apphcation 
for  use  of  a  particular  property  on  an 
interim  basis  should  contact  the 
appropriate  landholding  agency  at  the 
following  addresses:  U.S.  Navy:  Andrea 
Wohlfeld.  Code  20YAW,  Naval 
Faculties  Engineering  Command.  200 
StovaU  Street,  Alexandria,  VA  22332 
(202)  325-7342;  U.S.  Army  military 
facilities:  HQ-DA,  Attn:  DAEN-ZCI-P- 
Robert  Conte,  Room  1E671,  Pentagon, 
Washington.  DC  20360-2600  (202)  693- 
4583;  U.S.  Army  civil  works  projects: 
Bob  Swieconek,  HQ-US  Army  Corps  of 
Engineers,  Attn:  CERE-MM,  20 
Massachusetts  Avenue.  NW., 
Washington,  DC  20314-1000  (202)  272- 
1750;  U.S.  Air  Force:  BiU  Kimball,  HQ- 
USAF/LEER,  Washington,  DC  20332- 
0500  (202)  767-4384;  Veterans 
Administration:  Linda  Tribby,  084A, 
Real  Property  Program  Management 
Veterans  Administration,  810  Vermont 
Ave.  NW.,  Washington,  DC  20420  (202) 
233-5026.  (These  are  not  toll-free 
telephone  numbers.) 

Dated:  January  31, 1989. 

James  E.  Scfaoenberger, 

General  Deputy,  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

Suitable  Buildings 

Redo  Gun  Club,  Building  63-325,  Elmendorf 

AFB,  AK,  Land  Holding  Agency:  USAF 
Underground  Hospital,  Building  63-320, 

Elmendorf  AFB,  AK.  Land  Holding  Agency: 

USAF 
Naval  Reserve  Center,  Huntsville,  AL,  Land 

Holding  Agency:  NAVY 
Anderson  Family  Housing.  Annex  No.  4 

(A)KP),  Guam.  Land  Holding  Agency: 

USAF 
Vandenberg  Air  Force  Base.  Building  #1021, 

Vandenberg  AF&  CA  93437.  Und  Holding 

Agency:  USAF 
VA  Medical  Center  (Building  91),  16111 

Plummer  Street  Sepulveda,  CA  91343,  Land 

Holding  Agency:  VA 
VA  Medical  Center  {Building  85),  16111 

Plummer  Street  Sepulveda,  CA  91343.  Land 

Holding  Agency:  VA 
VA  Medical  Center  (Building  88).  16111 

Plununer  Street  Sepulveda,  CA  91343,  Land 

Holding  Agency:  VA 
VA  Medical  Center  (Building  63).  16111 

Plummer  Street  Sepulveda,  CA  91343,  Land 

Holding  Agency:  VA 
VA  Medical  Center  (Building  60).  16111 

Plummer  Street,  Sepulveda,  CA  91343.  Land 

Holding  Agency:  VA 
Tract  155  Falcon  Buffer  (Trailer).  15230 

Thornton  Lane.  Colorado  Springs,  CO 

80909.  Land  Holding  Agency:  ARMY 


Tract  116  Falcon  Buffer.  15475  Blue  Road, 

Colorado  Springs.  CO  80908.  Land  Holding 

Agency:  USAF 
Tract  137  Falcon  Buffer,  1935  Curtis  Road. 

Colorado  Springs.  CO.  Land  Holding 

Agency:  USAF 
Tract  153  Falcon  Buffer  (Trailer),  15155 

Thorton  Lane.  Colorado  Springs,  CO  80909, 

Land  Holding  Agency:  ARMY 
Tract  147  Falcon  Buffer  (Trailer),  Colorado 

Springs,  CO  80909,  Land  Holding  Agency: 

USAF 
Tract  138  Falcon  Buffer  (Trailer).  Colorado 

Springs.  CO  80600,  Land  Holding  Agency: 

USAF 
Tract  134  Falcon  Buffer  (2  Buildings).  1615  S. 

Curtis  Road.  Colorado  Springs.  CO  80909, 

Land  Holding  Agency:  USAF 
Family  Housing.  Eagle  Drive.  Shelton.  CT. 

Land  Holding  Agency:  ARMY 
Naval  Reserve  Center.  2610  Tigertown  Rd.. 

Miami,  PL  Land  Holding  Agency:  NAVY 
VA  Medical  Center  (Building  11),  1900  E. 

Main  Street.  Danville.  IL  61832,  Land 

Holding  Agency:  VA 
Chanute  AFB  (Building  1220),  3345  Civil 

Engineering  Squadron.  Chanute  AFE  IL 

61868-5046.  Land  Holding  Agency:  USAF 
Brandou  Road  lx)ck  and  Dam,  1100  Brandou 

Road,  (oliet,  IL  60436.  Land  Holding 

Agency:  ARMY 
Ohio  River  Locks  &  Dam,  Building  53.  Grand 

Chaia  IL  62941-9801.  Land  Holding 

Agency:  ARMY 
Chanute  AFB  (Building  552).  3345  Civil 

Engineering  Squadron.  Chanute  AFB,  IL 

61868-5046.  Land  Holding  Agency:  USAF 
Chanute  AFB  (Building  1380),  3345  Civil 

Engineering  Squadron.  Chanute  AFB,  IL 

61868-5046.  Land  Holding  Agency:  USAF 
Chanute  AFB  (Building  1221).  3345  Civil 

Engineering  Squadron.  Chanute  AFB.  IL 

61868-5046,  Land  Holding  Agency:  USAF 
Chanute  AFB  (Building  556).  3345  Civil 

Engineering  Squadron.  Chanute  AFB.  IL 

61866-5046.  Land  Holding  Agency:  USAF 
Chanute  AFB  (Building  383),  3345  Civil 

Engineering  Squadron,  Chanute  AFB,  IL 

61868-5046,  Land  Holding  Agency:  USAF 
Chanute  AFB  (Building  964).  3345  Civil 

Engineering  Squadron.  Chanute  AFB.  IL 

61868-5046.  Land  Holding  Agency:  USAF 
Chanute  AFB  (Building  551).  3345  Civil 

Engineering  Squadron.  Chanute  AFB,  IL 

61868-5046,  Land  Holding  Agency:  USAF 
Chanute  AFB  (Building  550),  3345  Civil 

Engineering  Squadron.  Chanute  AFB.  IL 

61868-5046,  Land  Holding  Agency:  USAF 
Cecil  M.  Hardin  Lake,  RR  No.  1,  Box  129, 

RockviUe,  IN.  Land  Holding  Agency: 

ARMY 
McConneU  AFB,  Building  1.  McConnell  AFB. 

KS  67221-SOOa  Land  Holding  Agencv: 

USAF 
Holmes  Band  Campground.  Green  River 

Lake,  KY,  Land  Holding  Agency:  ARMY 
Dale  HoUow  Lake  (Tract  No.  A-1).  Dale 

HoUow  Lake,  KY,  Land  Holding  Agency: 

ARMY 
Harlan  Flood  Protection  Project.  Tract  Na 

602,  Harian  County,  KY,  Land  HoUliag 

Agency:  ARMY 
Harlan  Flood  ProtecHon  Project,  Tract  No. 

403,  Harlan  County.  KY.  Land  Holding 

Agency:  ARMY 
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Harlan  Flood  Protection  Project  Tract  Na 

603.  Harian  County.  KY.  Land  Holding 

Agency:  ARMY 
Harian  Flood  Protection  Project  Tnd  No. 

006.  Harian  County,  KY.  Land  Holding 

Agency:  ARMY 

SuiUUeLud 

Beale  Air  Force  Bate,  Marytviile,  CA.  Land 

Holding  Agency:  USAF 
March  AFB.  Hawet  Site  (KHGM),  Hinckley. 

CA  azsiS-MOD,  Land  Holding  Agency: 

USAF 
Pt.  of  the  Lewee  Rehoboth  Canal.  1100  South 

and  South  Rt  Bridge  9.  Lewee.  DE  Land 

Holding  Agency:  ARMY 
Assawoman  Canal.  Sussex  County,  DE.  Land 

Holding  Agency:  ARMY 
VA  Medical  Center.  North  Chicago.  IL  Land 

Holding  Agency:  VA 
Pomona  Lake  (Dragoon),  Ottawa.  KS,  Land 

Holding  Agency:  ARMY 
Pomona  Lake  (110  mile),  Ottawa,  KS,  Land 

Holding  Agency:  ARMY 
Perry  Lake  (Grasshopper  Point),  Perry,  KS, 

Land  Holding  Agency:  ARMY 
Perry  Lake  (Sunset  Ridge),  Peiry,  KS,  Land 

Holding  Agency:  ARMY 
Perry  Lake  (Paradise  Point),  Perry,  KS,  Land 

Holding  Agency:  ARMY 
VA  Medical  Center,  2501  Shreveport  Hwy.. 

Alexandria.  LA  71301,  Land  Holding 

Agency:  VA 

(FR  Doa  ae-2812  Filed  Z-A-Bft  8:45  am] 

MLUNO  OOM  4aie-l7-H 


DEPARTMENT  OF  THE  INTERIOR 

Hi  If  Ml  I  of  Land  ManaaamMil 

(CA-MO-09-4214-10;  CACA-181S2] 

uraer  rrovtamg  ror  opening  or  una; 
CaNfonila 

January  27, 1980. 

amncy:  Bureau  of  Land  Management 

Interior. 


action:  Opening  order. 


:  The  Federal  Energy 
Regulatory  Conunission  has  determined 
that  the  land  withdrawals  for  Projects 
Nos.  1302  and  3247  are  no  longer 
essential  and  has  vacated  the  projects  in 
their  entirety.  The  lands  were  closed  to 
entry,  location  or  other  disposal  under 
the  laws  of  the  United  States.  This 
action  will  open  the  land  to  surface 
entry  and  mining.  All  of  the  lands  have 
been  and  will  remain  open  to  mineral 
leasing. 

TON  nniTNCII  MTORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
OfRce.  2800  Cottage  Way,  Sacramento, 
California  95825.  916-078^4815. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 90  Stat  2751: 
43  U.S.C  1714,  and  pursuant  to  the 


determination  of  the  Federal  Energy 
Regidatory  Commission,  it  is  ordered  as 
follows: 

1.  By  order  dated  September  dO,  1965, 
the  Federal  Energy  Regulatory 
Commission  declared  that  Power 
Projects  Nos.  1302  and  3247  are  no 
longer  essential  and  vacated  the 
projected  in  their  entirety.  The  lands  are 
described  as  follows: 

Mount  Diablo  Meridian 
Plumas  National  Forest 

All  portions  of  the  following  described 
tracts  lying  within  100  feet  of  the 
centerline  of  the  wood  flume,  the  wood 
stave  pipeline  and  the  steel  penstock 
locations,  and  within  the  project 
boundaries  enclosing  the  diversion  dam; 
all  as  shown  on  a  map  designated 
Exhibit  "F*  (FPC 1302-1)  and  entitled 
"HydroelecMc  Power  Development  on 
Grayeagle  Creek  for  California  Fruit 
Exchange"  and  filed  in  the  office  of  the 
Federal  Power  Commission  on  February 
8. 1935:  and  as  shown  on  amended 
Exhibit  "F"  (FPC  1302-3)  entitled 
"Hydroelectric  Power  Development  of 
Gray  Eagle  Creek  for  Grayeagle  Lumber 
Co..  numas  County,  California,"  also 
filed  in  the  office  of  the  Federal 
Commission  on  November  19, 1945: 

T.  22  N.,  R.  12  B^ 
Sec  21,  SE^NWK.  NHSW%.  and 

The  area  described  contains  19.50  acres  in 
Plumas  County. 

2.  At  10  a-m.  on  March  8;  1989,  the 
lands  included  in  Projects  Nos.  1302  and 
3247  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
lands  described  in  this  order  under  the 
general  mining  laws  prior  to  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation. 

including  attempted  adverse  possession 
imder  30  U.S.C.  sec.  38,  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  estabUsh  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 
EdHastoy, 
State  Director. 

[FR  Doc  80-2759  Filed  2-8-80;  a-45  am] 
I  COOK  01S  IS  M 


FWi  wid  WNdNfe  Service 

Endangered  end  Threetened  WNdNfe 
end  Ptente;  Republic  etion  end 
AvaHablHty  of  Spedee  Uete 

AQDICV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  docxunent  availability. 


r  The  Service  announces  the 
repubUcation  and  availability  of  the 
cturent  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  found  at 
50  CFR  17.11  and  17.12. 
DATES:  The  republished  lists  contain  all 
changes  through  January  1, 1989. 
AODREttCS:  Requests  for  copies  should 
be  addressed  to  the  Publications  Unit 
U.S.  Fish  and  WUdlife  Service. 
Washington.  DC  20240. 
TON  FURTHCR  MTORMATION  CONTACT 
Mr.  William  E.  Knapp.  Chief.  Division  of 
Endangered  Species  and  Habitat 
Conservation.  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20240  (703/ 
23S-2771). 

SUPPLEMENTARV  MTORMATION:  The 
Service  has  incorporated  into  a  separate 
reprint  all  changes  through  January  1, 
1989,  to  the  lists  at  50  CFR  17.11  and 
17.12  published  since  the  October  1, 
1967,  compilation  of  that  title.  (The 
October  1, 1988,  compilation  is  not 
expected  to  be  available  to  the  public 
before  early  March  1969.)  In  addition, 
minor  changes  or  corrections  to  the 
spellings  of  names,  historic  ranges,  and 
special  rules  applicable  to  a  particular 
entry  in  the  table  and  found  elsewhere 
in  this  title  have  been  incorporated  in 
this  special  reprinting  of  these  lists. 
Otherwise,  no  entry  in  these  lists  has 
been  significantly  affected.  The 
document  also  contains  a  list  of  the 
species  that  have  been  entirely  removed 
from  SS  17.11  or  17.12  since  1973.  The  35- 
page  document  is  available  from  the 
Publications  Unit  (address  above). 

Dated:  December  13, 1968. 
nankOunkla, 
Director. 
[FR  Do&  80-2860  Filed  2-6-89:  8:45  am] 


Netionel  Peril  Service 

Netlonel  Register  of  Historic  Piecee; 
Notlflcstion  of  Pending  Nominetione 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  28, 1969.  Pursuant  to  S  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
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properties  under  the  National  Register 

criteria  for  evaluation  may  be  forwarded 

to  the  National  Register,  National  Park 

Service,  P.O.  Box  37127.  Washington.  DC 

20013-7127,  Written  comments  should 

be  submitted  by  February  22, 1989. 

CuolD-ShulL 

Chief  of  Registration,  National  Register. 

ALABAMA 

JeffeiMMi  County 

Pratt  City  Carline  Historic  District,  Ave.  U. 
from  Ave.  A  to  Cariine  and  Cariine  from 
Ave.  W  to  6th  Ave.,  Birmingham,  89000118 

Thomas  Historic  District,  Roughly  area 
between  Ist  and  8th  SU.,  N  of  Village 
Creek  and  W  of  St.  Louis  and  San 
Francisco  Railroad  tracks,  Birmingham, 
89000119 

CONNECTICUT     ' 

Hartfoid  County 

Royal  Typewriter  Company  Building,  150 
New  Park  Ave..  Hartford.  84003898 

DISTRICT  OF  COLUMBIA 

District  of  Columbia 

Gallinger  Municipal  Hospital  Psychopathic 
Ward,  Reservation  13, 19th  St  and 
Massachusetts  Ave..  ^E,  Washingtoa 
89000074 

MINNESOTA  .       t 

Hennepin  County 

Minnesota  Soldiers '  Home  Historic  District, 
Roughly  bounded  by  Minehaha  Ave.. 
Mississippi  River,  and  Godfrey  Pkwy., 
Minneapolis,  80000076 

Mahnomen  County 

Mahnomen  County  Fairgrounds  Historic 
District,  Jet.  MN  200  and  Co.  Hwy.  137, 
Mahnomen  vicinity,  89000077 

MISSOURI 

SL  Louis  Independent  City 

Beethoven  Conservatory,  2301  Locust  St,  St 
Louis.  89000075 

NEVADA 

Douglas  County 

Jensen,  Arendt,  House,  1431  Ezell  St., 
Gardnerville.  89000126  .' 

OREGON 

Hood  River  County 

Slade,  J.E.,  House,  1209  State  St.,  Hood  River. 
89000065 

Thompson,  Clark,  House,  22  NW  Cragmont 
Cascade  Locks.  89000124 

Jackson  County 

Buckhom  Mineral  Springs  Resort,  2200 
Buckhom  Springs  Rd.,  Ashland,  89000064 

Lane  County 

McMorran  and  Washburne  Department  Store 
Building,  795  Willamette  St.,  Eugene, 
89000125 

Multnomah  County 

Bagdad  Theatre  (Portland  Eastside  MPS). 
3708—26  SE  Hawthorne,  Portland.  89000099 


Bartman,  Gustave.  House,  (Portland  Eastside 
MPS),  1817  SE  12th.  Portland.  80000096 

Bedell  Building.  520—538  SW  eth  Ave.. 
Portland.  89000066 

Clariie — Woodward  Drug  Company  Building, 

911  NW  Hoyt  Portland.  89000121 
Deere,  John.  Plow  Company  Building 

(Portland  Eastside  MPS).  215  SE  Morrison, 

Portland.  89000097 
Douglas  Building  (Portland  Eastside  MPS). 

3525—41  SE  Hatvthome,  Portland.  80000066 
Dupont,  Edward  D.,  House  (Portland  Eastside 

MPS).  3326  SE  Main.  Portland,  89000095 
Electric  Building,  621  SW  Alder  St.  Portland. 

89000059 
Eugenia  Apartments  (Portland  Eastside 

MPS),  1314  SE  Salmon,  Portland.  89000094 
Farrer,  Franklin  W.,  House  (Portland 

Eastside  MPS),  2706  SE  Yamhill,  Portland, 

89000093 
Fisher,  Thaddeus,  House  (Portland  Eastside 

MPS),  913—15  SE  33rd,  Portland,  89000092 
Frigidaire  Building  (Portland  Eastside  MPS), 

230  E  Bumside.  Portland.  89000091 
Gilliland,  Lewis  T.,  House,  2229  NE  Brazee, 

Portland,  89000063        ^ 
Gowanlock,  Elizabeth  B.,  House  (Portland 

Eastside  MPS).  808  SE  28th,  Portland, 

09000089 
Groat— Gates  House,  35  NE  Twenty-second 

Ave.,  Portland.  89000062 
Hawthorne,  Rachel  Louise,  House  (Portland 

Eastside  MPS).  1007  SE  12th.  Portland. 

80000090 
International  Harvester  Company 

Warehouse  (Portland  Eastside  MPS),  79  SE 

Taylor,  Portland.  89000088 
Italian  Gardeners  and  Ranchers  Association 

Market  Building  (Portland  Eastside  MPS), 

1305—37  SE  Union,  Portland,  89000087 
Jones,  Clarence  H,  House  (Portland  Eastside 

MPS),  1834  SE  Ankeny,  Portland.  89000085 
Knight,  P.M..  Building  (Portland  EasUide 

MPS).  3300  SE  Behnont  Portland.  89000086 
Krouse,  Nettie,  Fourplex  (Portland  Eastside 

MPS),  2106—12  SE  Main.  Portland, 

89000064 
Kuehle.  Henry,  Investment  Property 

(Portland  Eastside  MPS),  210—13  SE  12th, 

Portland.  89000083 
Lent,  George  P.,  Investment  Properties 

(Portland  Eastside  MPS),  1921—1927  SE  7th 

and  621—637  SE  Harrison.  Portland, 

89000082 
Marshall — Wells  Company,  Warehouse  Na. 

2, 1420  NW  Lovejoy  St.,  Portland,  89000061 
Mohle,  Wilhelmina,  House  (Portland 

Eastside  MPS).  734  SE  34th,  Portland, 

89000081 
Munsell,  William  O.,  House  (Portland 

Eastside  MPS),  1507  SE  Alder.  Portland, 

89000080 
Olympic  Cereal  Mill  (Portland  Eastside 

MPS),  107  SE  Washington,  Portland, 

89000115 
Oregon  Portland  Cement  Building  (Portland 

Eastside  MPS),  111  SE  Madison,  Portland. 

89000114 
Page  and  Son  Apartments  (Portland  Eastside 

MPS),  723—37  E  Bumside,  Portland, 

89000113 
Parelius,  Martin,  Fourplex  (Portland  Eastside 

MPS).  423— 29  and  433—39  SE  28th. 

PorUand.  89000112 


Piper,  Charies,  Building  (Portland  Eastside 

MPS),  3610—24  SE  Hawthorne.  Portland. 

86000111 
Polhemus,  James  S..  House(Portland  Eastside 

MPS).  135  SE  16th,  Portland.  89000110 
Portland  Fire  Station  No.  23  (Portland 

Eastside  MPS).  1917  SE  7th,  Portland. 

80000108 
Portland  Fire  Station  No.  7  (Portland 

Eastside  MPS),  1036  SE  Stark.  Portland, 

89000109 
Raabe,  Copt.  George,  House  (Pordand 

Eastside  MPS),  1506—08  SE  Taylor, 

Portland,  89000107 
Raymond,  Jessie  M..  House  (Portland 

Eastside  MPS),  2944  SE  Taylor.  Portland. 

88000106 
Rosenfeld.  Dr.  James,  House,  2125  SW 

Twenty-first  Ave.,  Portland.  89000060 
Santa  Barbara  Apartments  (Portland 

Eastside  MPS),  2052  SE  Hawthorne. 

Portland.  89000105 
Scott,  Leslie  M.,  House  (Portland  Eastside 

MPS),  2936  SE  Taylor.  Portland.  89000104 
Sensel.  Henry.  Building  (Portland  Eastside 

MPS).  3556—62  SE  Hawthorne.  Portland. 

89000103 
Troy  Laundry  Building  (Portland  Eastside 

MPS),  1025  SE  Pine.  Portland.  89000102 
Wallace,  John  M.,  Fourplex  (Portland 

Eastside  MPS).  364S-55  SE  YamhilL 

Portland,  89000101 
Webb,  Alfred,  Investment  Properties 

(Portland  Eastside  MPS),  1503—17  Belmont 

and  822  SE  15th  Portland.  88000100 
Wilcox  Building.  506  SW  6th  Ave„  Portland. 

89000058 

Washington  County 

Blanton,  M.E,  House,  3980  SW  170th  Ave^ 
Aloha.  89000123 

Yamhill  County 

Kershaw,  Dr.  Andrew,  House,  472  E  Main  St, 
Willamina.  89000102 

RHODE  ISLAND 

Providence  County 

Edgewood  Yacht  Club,  3  Shaw  Ave.. 
Cranston.  89000072 

TENNESSEE 

Lincoln  County 

South  Elk  Street  Historic  District,  Roughly 
bounded  by  E.  Campbell  St.  Franklin  St.. 
Louisville  and  Nashville  Railroad  tracks, 
and  S  Elk  St..  Fayetteville.  89000127 

Robert  County 

OBryan,  George,  House.  O'Bryan  and 
Highland  Aves..  Ridgetop.  89000073 

Wisconsin 

Dane  County 

Ml  Horeb  Opera  Block,  109—117  E  Main  St.. 
Mt  Horeb.  89000068 

Dodge  County 

Hotel  Rogers,  103  E  Maple  Ave.,  Beaver  Dam. 
89000120 

Kenosha  County 

Civic  Center  Historic  District,  Roughly 
bounded  by  55th  St..  6th  Ave.,  58th  St.,  and 
10th  Ave..  Kenosha,  89000068 
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MUwaiikM  Couaty 

Fini  Ctiureh  afChritt  Scientiat.  1443—1451 
M.  Prospect  Ave.,  Milwaukee.  8800S070 

SankCooDty 

Sauk  City  H^  School  TUUaitBoa  St,  9mA 
City.aSQOtun 

(FR  Doc  l»-2834  Filed  2-6-89;  S:45  «b] 

lC0M4aW-M-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31356] 

The  Kansas  aty  Southern  Railway  004 
Control  Exeo^tion-^Joplin  Union 
Depot  Ca 

aqsmcy:  Interstate  Commerce 
CoramiMion. 

ACnoiK  Notice  of  exemptioii. 


I  Pursuant  to  49  U3.C  10S05, 
the  Interatate  Commerce  Commiasion 
exempts  the  Kansas  City  Southern 
Railway  Company  (KCS)  fram  the 
requirements  of  49  U.S.C.  11343,  et  weq^ 
to  acquiie  sole  coabol  (rf  Joplin  IMon 
Depot  Company  QUD).  KCS  is  now 
performing  all  of  )UD's  switching  and 
related  transportation  services  with  KCS 
crews  and  equipment  The  exemption  is 
subject  to  employee  protecth« 
conditions. 

OATCS:  This  exemption  will  be  efiectiTe 
on  March  9, 1989.  Petitions  to  stay  must 
be  filed  by  February  17, 1989  and 
petitions  for  reconsideratioD  must  be 
filed  by  February  27, 1989. 

AODfffSSts:  Send  pleadings  referring  to 
Finance  Docket  No.  3135B  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Robert  K.  Dreiling,  301  West  11th 
Street.  Kaosas  City,  MO  64106. 

Fon  wnincn  mpomsation  contact: 
Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721]. 
SUPPLnatNTAWV  INFOfWUTION: 

Additional  information  is  contakied  in 
the  Commissions  decision. To  purchase 
a  copy  of  the  full  decisions,  write  to, 
call,  or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357/ 
4359  (DC  Metropolitan  Area), 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters.) 

Decided  Januuy  30,  ISiB. 


By  the  CommiMioa  Chairman  Gradison, 
Vice  Cfaabman  Simmon*,  Conuninionen 
Andre,  Lamboley,  and  Phillips. 
NonUR-McCee. 
Sacntaiy. 
[FR  Doc.  89-aMS  FOad  »-»-«9;  •:45  ani 


OEMIITMENT  OF  JUSTICE 


In  aooordanoe  with  Dq>artBiental 
policy,  28  OFR  50.7,  notice  is  hereby 
given  that  on  December  29,1988,  a 
proposed  Consent  Decree  in  United 
States  V.  btlaad  Steel  Company,  at  aL 
Civil  No*.  H7»-75  md  Htl-210.  was 
lodged  with  the  United  States  District 
Court  for  the  NorAem  District  of 
Indiana.  The  proposed  Consent  Decree 
arises  from  a  civil  action  filed  under  the 
Clean  Air  Act  42  U.S.C.  7401  etMsq.. 
seeking  to  control  air  pollution  at  Inland 
Steel's  irea  end  sleel  mill  in  East 
Chicago,  Indiana. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  pubUcatioB  comments  relating  to 
tke  propeaed  Amendment  to  Jud^nent 
Order.  Comments  shoold  be  addressed 
to  die  Asiistsnt  Attorney  Generel,  Land 
and  Natorsl  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
V.  Inland  Steel  Company,  et  ol^  D]  Ref. 
90-«n2-l-445A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Indiana.  Federal  BmldiQg  (4th  Floor),  507 
State  Street,  Hammond.  Indiana  46320. 
Copies  of  the  Amendsient  to  Judgment 
Order  may  be  examined  at  this 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1748,  Ninth 
Street  and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Envitvmmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $2.30  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Cair. 

Acting  Assistant  Attorney  Ceneral,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  8S-2768  Filed  Z-6-80;  8:45  am] 
SHJJNa  coot  44ie-ei-M 


Lotf|lnQof  AmonosQ  Consent  Oectvej 

in  sooordanoe  with  section  122(d)  of 
the  Comprebensive  fiivitonmental 
Response.  CoDqwnsetion.  sod  Liability 
Act  ("CERCLA"),  42  U.S.C.  gft22(d). 
notice  is  hereby  givao  that  on  January 
25, 1989,  a  proposed  Consent  Decree 
was  filed  in  United  States  of  America  v 
Raymark  Industries,  et  al..  Civil  Action 
Na  85-3073.  The  proposed  Amended 
Consent  Decree  wiU  resolve  claims 
brought  by  the  United  States  against 
five  defendants,  pursuant  to  sections  106 
and  107  of  CERCLA.  42  U.S.C.  9606  and 
9607,  and  section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973,  for  a 
mandatory  injunction  requiring 
defendants  to  intercept  and  contain  a 
plume  of  groundwater  contamination 
which  allegedly  direatens  a  drinking 
water  source  for  the  Borough  of 
Hatboro,  Pennsylvania,  and  to 
reimburse  the  United  States  for  response 
costs  it  has  incurred  in  the  case. 

The  proposed  Consent  Decree 
requires  that  a  sum  of  $1,125,000  be 
distributed  to  the  Borou^  of  Hatboro 
and  the  United  States.  "Hiat  sum  of 
money  has  been  held  in  an  escrow  fund 
pending  the  preparation  and  execution 
of  the  Decree.  Of  this.  $612,500  will  be 
distributed  to  Hatboro.  which  will  use 
the  funds  to  erect  pominng  and  treating 
systems  at  two  of  its  municipal  water 
supply  wells.  The  pumping  and  treating 
system  at  one  well  (H-2]  %vill  be  used 
primarily  to  contain  a  plume  of 
groundwater  contaminated  with 
trichloroethylene  ('TCE")  so  that  it  will 
not  flow  toward  an  onoontaminated 
weU  (H-15).  Water  drawn  into  well  H-2 
win  be  treated  to  remove  TCE  so  that 
the  water  may,  at  Hatboro's  discretion, 
be  used  in  Hatboro's  water  supply 
system.  The  pumping  and  treatiiig 
system  at  the  other  well  (H-16),  will  be 
used  primarily  to  reoiove  TCE  from 
water  being  dbawn  into  that  well  so  that 
the  water  can  be  used  in  Hatboro's 
water  supply  system.  The  remaining 
sum,  $512,500,  will  partially  reimbia'se 
the  Hazardous  Substances  Superfund 
for  the  United  States'  expenditures  in 
connection  with  the  site  from  which  the 
TCE  allegedly  originated,  and  for 
expected  expenditures  from  the 
Superfund  for  a  Remedial  Investigation/ 
Feasibility  Study  at  the  site. 

The  Department  of  Justice  will  receive 
for  a  i>eriod  of  thirty  (30)  days  from  the 
date  of  this  pubUcation  comments 
relating  to  the  proposed  Amended 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
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Division,  Department  of  Justice, 
Washington,  DC  20530,  (Attention: 
David  E.  Street)  and  should  refer  to 
United  States,  et  al.  v.  Raymark 
Industries,  et  al.,  CA.  No.  85-3073  (E.D. 
Pa.),  D.J.  Ref.  No.  90-11-2-12. 

Copies  of  the  proposed  Amended 
Consent  Decree  may  be  examined:  at 
the  Office  of  the  United  States  Attorney, 
Eastern  District  of  Pennsylvania,  Room 
3310  United  States  Courthouse, 
Philadelphia,  Pennsylvania  19106;  at  the 
Region  III  office  of  the  Environmental 
Potection  Agency.  841  Chestnut 
Building,  9th  and  Chestnut  Streets, 
Philadelphia,  Pennsylvania  19107;  and  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue 
NW..  Washington,  DC  20530.  A  copy  of 
the  proposed  Amended  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Dl^sion  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $4.60  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Cair, 

Acting  Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

[FR  Doc.  89-2765  Filed  2-6-89;  6:45am] 

BHJJNO  COeC  4410-01-II 


Lodging  of  Consent  Decree;  Stauffar 
Chemical  Co.  et  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  42  U.S.C. 
9622(1).  notice  is  hereby  given  that  on 
January  30, 1989,  a  proposed  consent 
decree  in  United  States  of  America  v. 
Stauffer  Chemical  Company,  et  al..  Civil 
Action  No.  89-0195-MC  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Massachusetts.  The 
United  States'  complaint,  filed  at  the 
same  time  as  the  consent  decree,  sought 
recovery  of  response  costs  and 
injunctive  relief  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA]  and  the  Resource 
Conservation  and  Recovery  Act  against 
Stauffer  Chemical  Company,  Monsanto 
Company,  ICI  American  Holdings  Inc., 
and  twenty-three  other  corporations, 
trusts,  and  individuals  responsible  for 
hazardous  wastes  found  at  the  Industri- 
Plex  Site  in  Wobum,  Massachusetts,  a 
National  Priority  List  facility.  The 
consent  decree  resolves  these  claims 
and  similar  claims  brought  by  the 
Commonwealth  of  Massachusetts 
against  the  same  defendants  under 
CERCLA  and  state  law. 


The  consent  decree  provides  that  the 
defendants  will  perform  work  to  remedy 
contamination  at  the  site,  in  accordance 
with  a  remedial  action  plan  developed 
by  the  U.S.  Environmental  Protection 
Agency  (EPA),  and  reimburse  EPA  and 
Massachusetts  for  all  of  their  costs  of 
overseeing  the  remedial  action.  The 
remedial  work  will  include  capping  of 
all  areas  of  contamination  above  action 
levels  specified  by  EPA,  pimiping  and 
treating  two  plumes  of  solvents  in 
groundwater,  capturing  and  treating 
gaseous  emissions  from  one  area  of  the 
site,  designing  and  implementing 
institutional  controls  to  preserve  the 
effectiveness  of  the  remedial  action, 
long-term  operation  and  maintenance 
activities,  and  monitoring  of 
groundwater  and  surface  water.  The 
defendants  also  agree  to  reimburse  EPA 
and  Massachusetts  for  certain  past 
governmental  response  costs. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Stauffer 
Chemical  Company,  D.J.  Ref.  90-11-2- 
228. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1107  J.W.  McCormack 
Post  Office/Courthouse,  Boston, 
Massachusetts  02109  and  at  the  Region  I 
office  of  the  Environmental  Protection 
Agency.  2203  JFK  Federal  Building. 
Boston.  Massachusetts  02203.  Copies  of 
the  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  Copies  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  at  the  above 
address.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $15.10 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 
Donald  A.  Carr. 

Acting  Assistant  Attorney  General,  Land  Sr 

Natural  Resources  Division. 

[FR  Doc.  89-2764  Filed  2-6-89;  8:45  am] 

BtLUNO  COOe  441(M)1-M 


Antitrust  Division 

Proposed  Termination  of  Final 
Judgment;  Crown  Oil  Corp.  et  al. 

Notice  is  hereby  given  that  Crown  Oil 
Corporation  and  Granex  Corporation 
have  filed  with  the  United  States 
District  Court  for  the  Central  District  of 
California  a  motion  to  terminate  the 
Final  Judgment  in  United  States  v. 
Crovtrn  Oil  Corp.,  Civil  No.  81-0787-TJH: 
and  the  Department  of  Justice 
("Department"),  in  a  stipulation  filed 
with  the  court  has  consented  to 
termination  of  the  judgment,  but  has 
reserved  the  right  to  withdraw  its 
consent  pending  receipt  of  public 
comments.  The  complaint  in  this  case 
(filed  on  February  17, 1981)  alleged  that 
the  defendants  had  participated  in  a 
conspiracy  to  fix  the  price  and  create  a 
shortage  of  crude  coconut  oil  solid  in  the 
United  States. 

The  Final  Judgment  (entered  on  June 
21, 1982)  enjoined  the  defendants  from 
fixing  prices,  refusing  to  sell  to  any 
persons  within  the  United  States, 
discriminating  in  prices  or  terms  of  sale 
among  customers,  storing  crude  or 
refined  coconut  oil  except  pursuant  to  a 
legitimate  shortage  contract,  and 
communicating  with  any  other  seller  of 
coconut  oil  about  prices  or  terms  of  sale, 
except  in  the  course  of  a  legitimate  sales 
transaction. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  judgment  would 
serve  the  public  interest  Copies  of  the 
complaint  and  Final  Judgment 
defendant's  motion  papers,  the 
stipulation  containing  the  Goverrunent's 
consent,  the  Department's 
memorandum,  and  all  further  papers 
filed  with  the  court  in  connection  with 
this  motion  will  be  available  for 
inspection  in  Room  3233,  Antitrust 
Division,  Department  of  Justice,  10th 
Street  and  Peruisylvania  Avenue  NW., 
Washington,  DC  20530  (telephone:  202- 
633-2481),  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Central  District  of  California,  312 
North  Spring  Street,  Los  Angeles, 
California  90012.  Copies  of  any  of  these 
materials  may  be  obtained  from  the 
Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by  the 
Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Department.  Such  comments  must  be 
received  within  the  sixty-day  period 
established  by  court  order,  and  will  be 
filed  with  the  court.  Comments  should 
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be  addressed  to  Gary  R.  Spradiag.  Cbitt, 
San  Francisco  Office,  Antitrust  Division, 
Department  of  {nstioe.  450  Golden  Gate 
Avenue,  Box  30048,  San  Fraodsca  CA 
94102  (telephone:  415-556-6300). 

Director  of  Oparationa.  AnUtruat  Division. 
(FR  Doc  80-2787  Filad  2-6-68:  ft4S  am] 
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AOINCV:  Drug  Enforoenent 
Administratian.  Joatice. 

AcnoK  Notica  of  •  Propoaed  1969 
Aggregate  ProdvctioB  Qoota. 


:  This  notka  propoaes  a  18M 
aggregate  production  quota  for 
metbaqualode,  a  Scfaaduk  I  controltad 
substance. 

DATi:  Commants  or  objections  must  be 
received  on  or  before  March  9, 1989. 


:  Send  ccnnments  or  objections 
to  the  Administrator,  Drug  Enforcement 
Administratian,  1406 1  Street  NW., 
Washington,  DC  20537,  Attn:  DBA 
Federal  Register  Representatives. 


I^TIOM  COMTACn 

Howard  McQain.  Jr.,  Chief,  Drug 
Control  Section.  Drug  Bnforcemeiit 
Administration.  1406 1  Street  NW, 
WashiDgtoa,  DC  20537.  Telephone:  (202) 
633-1368. 


rANV  mmmmtion:  Section 
306  of  the  OootroKed  Substances  Act  (21 
U.S.C  828)  requires  (hat  the  Attorney 
General  eatabhsb  on  an  annual  basis 
aggregate  prodaction  quotas  for  all 
controlled  substances  listed  in 
Schedules  I  and  0.  This  reapcmaibiUty 
has  been  delegated  to  the  Administrator 
of  the  Drug  Enforcement  Administration 
pursuant  to  i  aiOO  of  Title  28  of  the 
Code  of  Federal  Regulations. 

ftacently.  the  Drag  Enf oroeownt 
Administration  received  an  application 
for  a  manufacturing  qoota  for 
methaqualone,  a  Sdiedule  I  controlled 
substance.  The  methaqualone  is  to  be 
used  to  prepare  analytical  standards. 

The  Adntinistrator  of  the  Drug 
Enforcement  Administration,  under  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.C  C  826) 
and  delegated  to  the  Administrator  by 
i  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  hereby  proposes  the  1989 
aggregate  production  quota  for 
methaqualone  expresaed  in  grams  of 
anhydrous  base. 
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All  interested  persons  are  invited  to 
submit  comments  or  objections  in 
writing  regarding  this  proposal 
Comments  or  objectiens  should  be 
submitted  to  the  Administrator,  Drag 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  DC  20537,  Attention:  DEA 
Federal  Representative,  and  must  be 
received  by  March  9, 1989.  If  a  person 
raises  one  or  more  issues  which  that 
person  believes  would  warrant  a 
hearing,  that  individual  should  so  state 
and  summarize  the  reason  for  ttiis  beli^. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administratior 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  a  notice  in  Ae  Fednal 
■agiSlar.  summarizing  the  issues  to  be 
heard  and  setting  die  time  for  the 
hearing. 

Pursuant  to  sections  (3)(c)(3]  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  cootaiaed  in  Execative  Order 
12612.  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  siffiificant 
impact  vpoa  small  entities  within  the 
meaning  and  intent  of  the  Regiilatory 
Flexibility  Act.  5  U.S.C  601.  et  seq.  The 
establishment  of  annual  production 
quotas  for  Schedule  1  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Dated:  December  &  1988. 

|ohnCLa«Mi. 

Administrator,  Dnig  Enforcement 
Administration. 

[FR  Doc.  8&-2782  Filed  Z-t-M;  tM  am] 

StLUNG  CO0C441IM»4l 


ManufaCiufSf  Of  vomroHoa 
SubstMioos;  RosMfStlofc  El  LMy 
IikKmIiIoSi  Inc. 

By  Notice  dated  September  2a  1988, 
and  published  in  the  Federal  Register  on 
September  30. 1988,  (53  FR  38386),  Eli 
Lilly  Industries,  Inc..  Chemical  Plant, 
Kilometer  146.7,  State  Road  2. 
Majraguez.  Puerto  Rico  00708,  made 
application  to  the  Drug  Enforcement 
Admintstration  to  be  registered  as  a 
bulk  manufacturer  of  bulk 
dextropropoxyphene  (non-dosage  forms) 
(9273),  a  basic  class  of  controlled 
sabsisnce  listed  in  Schedule  D. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Preventian  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
I  tS01.S4(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  Ae  basic  dass  of  controlled 
substaaoe  listed  above  is  granted. 

Dated  Jaimary  2S.  1988. 
G«MR.HaisBp. 

D^Mity  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc  88^3846  Filed  2-6-89:  6:46  am] 


olOoirtroWd 
SubstancoK  AooHcatlon:  Jansson  Inc. 

Pursuant  to  1 1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regnlations  (CFR). 
this  is  notice  that  on  December  29, 1988, 
Janssen  Lac  HC-02.  Box  1925a  Gurabo, 
Puerto  Rico  oeOGO  0829,  made 
applicatioo  to  the  Drag  Enforcement 
Administration  PE^  for  registration  as 
a  balk  manufacturer  of  the  basis  classes 
of  controlled  substances  listed  below: 


Omo 


AMentanil  (9737) ... 
Sutenianit(974Q). 


Any  other  sudi  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  ^ 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  States  Department  of  justice. 
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1405 1  Street  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  March  9, 1989. 

Dated:  January  2S.  1989. 
Gene  R.  Haisllp. 

Deputy  Assistant  Administrator,  Office  o/ 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  89-2847  Filed  2-6-89: 8:45  am] 
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(Deckel  Na  88-53] 

Jopat  Drugs,  Inc  Rovocation  Of 


On  April  21, 1988,  the  Administrator 
of  the  Dirug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
to  Jopat  Drugs,  Ina  (Respondent),  of 
1665  Grand  Avenoe.  Baldwin,  New 
York,  proposing  to  revoke  its  DEA 
Certificate  of  Registration,  AJ3425938, 
and  to  deny  any  pending  applications 
for  renewal  of  such  registration.  The 
Order  to  Show  Cause  alleged  that  the 
continued  registration  of  Respondent 
would  be  inconsistent  widi  the  pnbUc 
interest  as  set  forth  in  21  U.S.C  823(f) 
and  824(a)(4).  Additionally,  citing  his 
preliminary  finding  that  Respondent's 
continued  registration  |)osed  an 
imminent  danger  to  the  fmblic  heaMi 
and  safety,  the  Administrator  ordered 
the  immediate  suspension  of 
Respondent's  registration  pending  the 
outcome  of  these  proceedings.  21  U.S.C 
824(d). 

Respondent,  dirou^  comisel 
requested  a  hearing  in  a  letter  dated 
May  6, 1988.  The  matter  was  docketed 
before  Administrative  Law  Judge 
Francis  L  Yoimg.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Washington,  DC  on  September  1, 1988. 
On  October  25, 1968,  the  Administrative 
Law  Judge  issued  his  opinion  and 
recommended  ruling.  On  November  7. 
1988,  counsel  for  Respondent  filed 
exceptions  to  the  recommended  rating. 
On  November  17, 1988,  Government 
coimsel  filed  its  response  to 
Respondent's  exceptions  to  the 
recommended  ruling.  On  November  28, 
1988,  Judge  Yonng  transmitted  the 
record  of  these  proceedings,  including 
the  aforementioned  exceptions,  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and, 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  fudge  found 
that  Alan  Engerson  has  been  a  licensed 
pharmacist  and  the  sole  owner  of 


Respondent  pharmacy  since  May  9, 
1984.  Evidence  presented  at  the  hearing 
revealed  that  DEA  initiated  an 
investigation  of  Respondent  pharmacy's 
controlled  substance  handling  practices 
after  records  submitted  to  DEA  revealed 
that  Respondent  purchased 
approximately  37,000  dosage  units  of 
oxycodone  prodiicts  in  1986,  making 
Respondent  the  largest  pnrchaser  of 
su(^  products  during  that  time  period  in 
Nassau  and  Suffolk  Counties,  New  Yoric. 
On  March  9, 1988,  DEA  Investigators 
conducted  an  audit  of  selected  Sdiedole 
n  controlled  substances  at  Respondent 
pharmacy.  The  audit  period  covered 
May  11, 1987  to  March  9, 1988,  and 
revealed  shortages  of  2,083  dosage  nmts 
of  Percodan;  17,803  dosage  units  of 
Percocet;  8,021  dosage  units  of 
oxycodone  with  APAP;  and  1.029  dosage 
units  of  Levo-Dromoran.  These 
shortages  represented  34%,  75%,  80%  and 
3%,  respectively,  of  the  quantities  of  the 
items  audited  for  which  Re^wndent  was 
accountable. 

DEA  fanrestigatcHV  discassed  the 
results  of  the  audit  with  Mr.  Engerson. 
Mr.  Engerson  stated  that  he  was 
unaware  of  any  shortages  at  the 
pharmacy  and  did  not  know  the  cause  of 
such  shortages.  Following  the  discussion 
%vitfa  Mr.  Engerson.  DEA  Investigators 
conducted  another  accountability  audit 
(A  various  Schedule  II  controlled 
substances  at  Respondent  pharmacy  on 
March  9, 1988.  This  audit  covered  the 
period  of  January  1. 1987  to  March  % 
1988,  and  revealed  shortages  of  1.631 
dosage  units  of  Percodan;  23,773  dosage 
units  of  Percocet;  74)61  dosage  units  of 
oxycodone:  4,998  dosage  units  of 
Dexedrine  (5  mg.);  3,994  dosage  units  of 
Dexedrine  (10  mg.):  and  935  dosage  units 
of  Dilaudid.  These  shortages 
represented  27%,  76%.  79%.  93%.  80%  and 
30i%,  respectively,  of  the  quantities  of 
items  audited  for  which  Respondent 
pharmacy  was  accountable.  In  reality, 
the  shortages  of  the  second  group  of 
audited  substances  were  most  likely 
greater  than  the  figures  arrived  at  by  the 
Investigators  since  a  zero  initial 
inventory  was  used.  A  zero  initial 
inventory  assumes  that  none  of  the 
audited  substances  were  in  stock  at  the 
beginning  of  the  audit  period  and 
therefore.  Respondent  was  thus  not  held 
accountable  for  any  of  the  drugs  that 
were  actually  in  stock  on  January  1, 
1987. 

DEA  Investigators  discussed  the 
results  of  the  second  audit  with  Mr. 
Engerson.  Once  again,  Mr.  Engerson 
stated  he  was  unaware  of  any  shortages 
at  the  pharmacy  and  did  not  know  the 
cause  of  such  shortages.  Subsequent  to 
the  audits  conducted  at  Respondent 
pharmacy  on  March  9, 1988,  DEA 


received  information  from  a  local  drug 
distributor  that  Respondent  had  placed 
an  order  for  Schedide  II  controlled 
substances.  On  March  29, 1988.  DEA 
monitored  the  delivery  of  the  ordered 
substances  to  Respondent  pharmacy.  On 
April  1, 1988.  DEA  Investigators 
returned  to  Respondent  pharmacy  to 
conduct  a  follow-up  accountability  audit 
to  the  March  9. 1988,  audits.  The  same 
Schedule  II  substances  were  audited  as 
were  audited  during  the  second 
accountability  audit  This  audit  covered 
the  period  March  9, 1988  to  April  1. 1988. 
and  revealed  shortages  of  70  dosage 
units  of  Dexedrine  (5  mg.);  95  dosage 
units  of  Dexedrine  (10  mg);  374  dosage 
units  of  oxycodone  with  AJPAP:  and 
1,624  dosage  units  of  Percocet  These 
shortages  represented  62%  of  the 
Dexedrine  (5  mg.),  31%  of  the  Dexedrine 
(10  mg.),  24%  of  the  oxycodone  with 
APAP,  and  70%  of  the  Percocet  for 
which  Respondent  had  been 
accountable  during  the  less  than  thirty 
day  period  covered  by  the  audit 

DEA  Investigators  interviewed  Mr. 
EngerscH)  on  ^ril  5. 1988.  During  the 
course  of  the  interview,  Mr.  Engerson 
stated  that  he  was  in  the  pharmacy  on  a 
daily  basis  and  was  responsible  for 
ordering  controlled  substances  at  the 
pharmacy.  During  the  audit  periods, 
January  1. 1987  to  April  1, 1988,  Mr. 
Engerson  and  one  other  pharmacist 
were  the  only  two  pharmacists 
employed  at  Respondent  pharmacy. 
Additionally,  almost  all  of  the  IKA 
order  forms  used  to  order  Schedule  II 
controlled  substances  for  the  pharmacy 
during  the  audit  periods  were  signed  by 
Mr.  Engerson.  Mr.  Engerson  advised 
DEA  Investigators  that  he  was  unaware 
of  any  controlled  substance  shortages 
untU  the  Investigators  brought  the 
shortages  to  his  attention.  However,  in 
light  of  Mr.  Engerson's  ownership  and 
contnrf  over  Respondent  pharmacy,  Mr. 
Engerson  should  have  known  that  the 
pharmacy  was  ordering  an  inordinate 
number  of  potentially  dangerous 
controlled  substances  which  seemed  to 
be  "disappearing." 

At  the  hearing.  Respondent  seemed  to 
suggest  that  Lewis  Lazarus,  the  other 
pharmacist  working  at  Respondent 
pharmacy  during  the  audit  periods,  was 
responsible  for  the  shortages  of 
controlled  substances  and  therefore.  Mr. 
Engerson  should  not  be  held 
accountable.  This  argument  is  flawed 
for  two  reasons.  First  no  evidence  was 
introduced  at  the  hearing  to  support  a 
finding  that  Mr.  Lazarus  was 
responsible  for  such  shortages.  Second, 
regardless  of  whether  or  not  Mr.  Lazarus 
did  in  fact  divert  the  missing  drugs. 
Respondent  pharmacy,  along  wi^  its 
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owner,  is  responsible  for  guarding 
against  the  diversion  of  controlled 
substances  into  the  illicit  market.  The 
Drug  Enforcement  Administration 
registers  pharmacies  to  handle 
controlled  substances,  not  pharmacists. 
21  U.S.C.  823(f). 

The  Administrator  may  revoke  a  DEA 
Certificate  of  Registration  if  he 
determines  that  the  continaed 
registration  of  the  registrant  would  be 
inconsistent  with  the  public  interest  21 
U.S.C.  824(a)(4).  Pursuant  to  21  U.S.C 
823(f),  in  determining  the  public  interest, 
the  following  factors,  among  others, 
shall  be  considered:  the  registrant's 
experience  in  dispensing  controlled 
substances,  his  compliance  with 
applicable  state.  Federal  or  local  laws 
relating  to  controlled  substances  and 
such  other  conduct  as  may  threaten  the 
public  health  and  safety.  In  weighing 
these  factors,  the  Administrative  Law 
Judge  found  that  the  continued 
registration  of  Respondent  pharmacy  is 
not  in  the  public  interest  Mr.  Engerson 
permitted  thousands  of  dosage  units  of 
Schedule  n  controlled  substances  to 
disappear  from  his  pharmacy  without  a 
trace.  As  evidenced  by  the  shortages 
revealed  by  the  audits,  there  were  no 
prescriptions  or  other  records  to  show 
that  thousands  of  dosage  units  of 
Schedule  II  controlled  substances  being 
ordered  by  Respondent  were  being 
dispensed  ligitimately.  Respondent 
obviously  failed  to  keep  complete  and 
accurate  records  of  them,  and  thus, 
through  his  negligence,  if  not  his 
culpability,  may  well  have  permitted  a 
flood  of  dangercus  drugs  to  flow  into  the 
hands  of  abusers.  Respondent's  faUure 
to  account  for  these  drugs  establishes 
the  pharmacy  as  a  potent  danger  to  the 
public  health.  Registrants  with  DEA 
must  protect  against  the  diversion  of 
controlled  substances  into  the  illicit 
market.  Respondent  has  miserably 
failed  to  so  protect  the  public  health  and 
safety. 

In  addition,  the  Administrative  Law 
Judge  found  that  during  the  course  of  the 
investigation,  DEA  Investigators  noted  a 
number  of  instances  where  emergency 
oral  prescriptions  for  Schedule  II 
controlled  substances  were  not  followed 
up  within  72  hours  by  written 
prescriptions  signed  by  the  prescribing 
physician.  DEA  regiilations  at  21  CFR 
1306.11(d)  provide  that  in  an  emergency 
situation,  a  pharmacist  may  dispense  a 
Schedule  II  controlled  substance  upon 
receiving  oral  authorization  from  the 
prescribing  practitioner.  However,  21 
CFR  1306.11(d)(4)  provides  that  witiiin 
72  hours  after  such  oral  authorization, 
the  prescribing  practitioner  will  forward 
a  written  prescription  to  the  pharmacy 


for  the  emergency  quantity  prescribed. 
The  evidence  presented  at  the  hearing 
clearly  establishes  that  Respondent 
pharmacy  failed  to  comply  with  these 
regulations  on  a  number  of  occasions. 

The  Administrative  Law  Judge  found 
that  Mr.  Engerson's  utter  lack  of  a  sense 
of  responsibility  is  further  attested  by 
his  failure  to  disclose  to  the  Govenunent 
agents  the  whereabouts  of  all  of  the 
drugs  he  knew  they  had  come  to  seize 
on  April  22, 1988.  Mr.  Engerson 
exhibited  a  cavalier  attitude  at  the 
hearing  toward  the  fact  that  Respondent 
pharmacy  was  still  in  possession  of 
controlled  substances  even  though  it 
was  known  by  Mr.  Engerson  that  the 
pharmacy  could  not  lawfully  possess 
such  drugs.  The  Administrative  Law 
Judge  found  that  there  is  ample 
justification  to  conclude  that  the 
continued  registration  of  Respondent 
pharmacy,  owned  and  controlled  by 
Alan  Engerson,  is  inconsistent  with  the 
pubUc  interest  The  Administrative  Law 
Judge  recommended  that  the 
Administrator  revoke  Respondent's 
DEA  Certificate  of  Registration. 

The  Administrator  adopts  the 
recommended  ruling.  fin(Ungs  of  fact 
conclusions  of  law  and  decision  of  the 
Administrative  Law  Judge  in  its  entirety. 
In  view  of  the  foregoing  facts,  it  is  quite 
evident  that  Respondent  has  ignoreid  his 
duties  as  a  professional  to  guard  against 
the  diversion  of  controlled  substances, 
and  has  thereby  disregarded  his 
responsibility  to  protect  the  public 
health  and  safety.  Respondent's 
registration  is  clearly  inconsistent  with 
the  public  interest  Accordingly,  the 
Administrator  of  the  Drug  Ei^orcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificate  of 
Registration  AJ3425938,  previously 
issued  to  Jopat  Drugs.  Inc..  be,  and  it 
hereby  is,  revoked.  It  is  further  ordered 
that  any  pending  applications  for 
renewal  of  said  registration  be,  and  they 
hereby  are,  denied. 

At  the  time  the  Order  to  Show  Cause 
and  Immediate  Suspension  of 
Registration  was  served  on  Respondent 
the  majority  of  the  controlled 
substances  possessed  by  the  pharmacy 
under  the  authority  of  its  then- 
suspended  registration  were  placed 
under  seal  and  removed  for  safekeeping. 
SubsequenUy,  the  remaining  controlled 
substances  were  turned  over  to  the  Drug 
Enforcement  Administration  to  be 
placed  under  seal.  21  U.S.C.  824(f) 
provides  that  no  disposition  may  be 
made  of  such  controlled  substances 
under  seal  until  the  time  for  taking 
appeals  has  elapsed.  Accordingly,  these 


controlled  substances  shall  remain 
under  seal  tmtil  March  9, 1989,  or  until 
any  appeal  of  this  order  has  been 
concluded.  At  that  time,  all  such 
controlled  substances  shall  be  forfeited 
to  the  United  States  and  shall  be 
disposed  of  pursuant  to  21  U.S.C.  881(e). 

This  order  is  effective  immediately. 
lohnCLawn. 
Administrator. 

Dated:  February  1, 19S9. 
[FR  Doc.  80-2849  FUed  2-6-89;  8:45  am] 

MLLINQ  COOC  4410-4S-II 


Importation  of  ControMid  Sutwtanc— ; 
Application;  KaNpharma,  Inc. 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  9S8(h)),  the 
Attorney  General  shall  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  November  28, 1988, 
Kalipharma.  Inc.,  200  Elmora  Avenue, 
Elizabeth,  New  Jersey  07207,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  bulk  dextroproi>oxyphene 
(non-dosage  forms)  (9273).  a  basic 
controlled  substance  in  Schedule  n. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufactuer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Sti^et  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Respresentative  (Room  1112),  and  must 
be  filed  no  later  tiian  March  9, 1989. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-48 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
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any  controlled  substance  in  Schedale  1 
or  D  are  and  will  contmae  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a),  21  U.S.C  823(a),  and  21  CFR 
1311.42  (a),  (b).  (c).  (d).  (e).  and  (f)  are 
satisfied. 

Dated-  Jannary  31, 1989. 
GeMR.HaisB^ 

Deputy  AaaialaiU  Administrator,  Ofpceof 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  89-2843  Filed  2-fr-89:  8:45  amn) 
BHUNO  COOC  4410-OSHi 


Importatbm  Of  CofitroOad  Sut>stancas; 
AppHcation;  McNailab,  Inc. 

Pursuant  to  section  1008  of  the 
Contrdled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(h)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufactia%r  of  a  controlled 
substance  in  Schedule  I  or  U  and  prior  to 
issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Tide  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  Decoaber  19, 1988, 
McNeilab.  Ina.  Welsh  and  MdCean 
Roads,  Spring  Honse,  Pennsylvmia 
19477.  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  difenoxin 
(9168),  a  basic  controlled  sobetancc  io 
Schedule  I. 

Any  manufacturer  hdding,  or 
applying  for.  registration  as  a  balk 
manufacturer  of  this  basic  dass  ot 
controlled  substance  may  file  written 
comments  on  or  objections  to  fbe 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  sud) 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administratioa, 
United  States  Department  <A  Justice. 
1405 1  Street  NW..  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  March  9, 1989. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  (e).  and  (f).  As  noted 


in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Sdieduie  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drag  Enforcement 
Administration  that  the  requirements  for 
snch  registration  pursuant  to  21  U.SH 
958(a),  21  U.S.C  823(a),  and  21  CFR 
1311.42  (a),  (b).  (c).  (d),  (e),  and  (f)  arc 
satisfied. 

Dated:  Janoary  25, 1989. 
C«iiR.HMlip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  89-2844  Filed  2-6-89;  8:45  am] 

BUJNO  COOC  441<M».«I 


Manufacturer  of  Controtod 
Subatancas;  Registration;  MD 
riMU  Miacvuucai,  mc. 

By  Notice  dated  Jairaary  6. 1988,  and 
published  in  the  Federal  Register  on 
January  15, 1988,  (53  FR  1060),  MD 
Pharmaceutical.  Inc.,  3501  West  Garry 
Avenue,  Santa  Ana,  California  92704, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Dns 


Methytphenidate  (1724)_ 
[>phenoxylate  (9170). 


Sdwdi* 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  buDc  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  Jannary  25, 1969. 
GmwR.Hablip. 

Deputy  Assistance  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc  89-2848  Filed  2-6-89;  a-4S  am) 


Importation  of  Controlled  SulMtances 
RegistraMon;  WMNfa  Laboratorfes,  Inc. 

By  Notice  dated  December  15. 1988. 
and  published  in  the  Federal  Register  on 
December  22. 1988,  (53  FR  51600), 
Wildlife  Laboratories,  Inc.,  1401  Duff 


Drive,  Suite  000,  Fort  Collins,  Colorado 
80524,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  carfentanil 
(9743),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Conbx)lled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Tide  21  Code  of 
Federal  Regulations  S  1311.42.  Uie  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration. 

[FR  Doc  89-2845  Filed  2-6-89;  8:45  am] 
BNJJNO  COOC  4410-OS-M 


DEPARTMENT  OF  LABOR 

Offica  of  tlM  Sacrvlary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttia 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  (A  Labor,  in  carryint 
out  its  responsibilities  onder  the 
PaperworiL  Redaction  Act  (44  U3.C 
Chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  poblic. 

List  of  Recordkeqiing/RepcMting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  Ust  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  die  following 
information: 

The  Agency  or  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

The  tide  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 
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Whether  small  businesses  or 
organixatioiu  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/ reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
cmd  uses  of  the  information  collection. 

Commeots  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Qearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 


Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
K4r.  Larson.  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington,  DC  202ia  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (6LS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget  Room  3206,  Washington.  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 


reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  and  Training 
Administration  Guidelines  for  the  State 
Employment  Security  Agency  Program 
Budget  Plan  for  the  Unemployment 
Insurance  Program  1205-0132;  ET 
Handbook  No.  336:  ETA  8623A.  8832, 
2208.  2206A.  8701  State  or  local 
governments. 


Fum  No. 


Aff8cA6d  public 


Fre- 
quency 


AMrage 

lime  per 

re- 


(hourt) 


ETA8623A.. 
ETA  2208 .~. 


Swe/localQovt. 
— do 


ETA  2208A 

ETA  2208A  (SAVE)- 
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.410. 


„J|0. 

■  ■■dO- 


NtrraiM  DMCrlpion  (ETA  8632) . 
2.279  tow  houn 


»do. 


53 
S3 
S3 

S3 
S3 
S3 

53 


3 
3 
1 
1 
1 
1 
27 


The  Program  Budget  Plan  provides  the 
basis  for  an  application  for  funds  for 
State  Unemployment  Insurance 
operations  for  the  coming  year.  In  the 
PBP,  States  certify  intent  to  comply  with 
assurances.  The  affected  public  are  the 
53  State  Employment  Security  Agencies. 

Rsvision 

Employment  Standards  Administration 
Notice  of  Termination.  Suspension. 

Reduction  or  Increase  in  Benefit 

Payments 
1215-0064:  CM-e06 
On  occasion. 

Businesses  or  other  for-profit;  small 
businesses  or  organizations  325 
respondents;  2,600  total  hours;  12  min. 
per  response;  1  form  Coal  mine 
operators  who  pay  monthly  benefits 
must  notify  DC^fWC  of  any  change  in 
benefits  and  the  reason  for  that  change. 
DCMWC  uses  this  notification  to 
monitor  payments  to  beneficiaries. 

Signed  at  Washington.  DC  this  2nd  day  of 
February.  1980. 

Paul  B.  Lanoa, 

Departmental  Clearance  Officer. 

(FR  Doc.  88-2887  FUed  2-»-ae;  8:45  am] 


EmploymMK  and  TrainlnQ 


rrA-w-ao,M3i 

CataniWar  IndustrlaL  Inc.  Dalaa.  OR: 


ElQNMNy  To  Apply  for  Woffcar 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Woricer  Adjustment  Assistance  on 
October  26, 1988  applicable  to  all 
workers  of  the  Caterpillar  Industrial, 
In&,  Dallas.  Oregon.  Tlie  certification 
was  published  in  the  Fedetal  Register  on 
November  17. 1968  (53  FR  46509). 

Based  on  additional  information  from 
the  company,  a  few  workers  were  laid 
off  in  August  1987  prior  to  the  July  15, 
1988  impact  date  set  in  the  certification. 
Their  layoffs  were  the  result  of  the 
closing  out  of  production  of  certain 
models  of  liff  trucks.  The  intent  of  the 
certification  is  to  cover  all  such  workers. 

The  amended  notice  applicable  to 
TA-W-20,893  is  hereby  Usued  as 
follows: 

All  workers  of  Caterpillar  IndustriaL 
Incorporated,  Dallas.  Oregon  who  became 
totally  or  partially  separated  from 


employment  on  or  after  August  IZ 1987  are 
eligible  to  apply  for  adfustment  assistance 
under  sectioo  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  2Sth  day  of 
January  1989. 

Robart  O.  DaaVintrhampi. 
Director,  Office  of  Legislation  and  Actuarial 
Services,  UIS. 
[FR  Doc.  80-2889  Filed  2-8-89: 8:45  am] 


[TA-W-21,72S] 

H.C.  Prlca  Conatructlon  Co.. 
Anchoraga,  AK;  Tarmination  of 


Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18, 1988,  in 
response  to  a  woriier  petition  which  was 
filed  by  Laborers'  Local  942  on  behalf  of- 
workers  at  RC  Price  Construction 
Company,  Anchorage,  Alaska. 

A  negative  determination  applicable 
to  the  petitioning  group  of  woriiers  is 
currently  being  issued  (TA-W-21.856). 
No  new  information  is  evident  which 
would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose:  and 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  DC  this  25th  day  of 
January  1989. 

Marvin  MFooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  89-2880  Filed  2-6-89;  8:45  am] 


[TA-W-21,a641 

Hoffman  Conatructlon  Ca  of  Alaaka, 
Portland,  OR;  Tarmination  of 
Invaatlgatlon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18, 1988,  in 
response  to  a  worker  petition  which  was 
filed  by  Teamsters  Local  959  on  behalf 
of  workers  and  former  workers  at 
Hoffinan  Construction  Company  of 
Alaska,  Portland.  Oregon. 

All  woikers  were  separated  from  the 
subject  firm  before  October  1. 1985.  In 
accordance  with  section  223(b)  of  the 
Act,  as  amended  by  Pub.  L 100-418,  no 
certification  may  apply  to  any  woiker 
whose  last  total  or  partial  separation 
bom  the  subject  firm  occurred  before 
October  1. 1985.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC  this  24th  day  of 
January  1989. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  88-2884  FUed  2-6-89;  8:45  am] 

BNJJNa  COOE  4St0-S0-« 


[TA-W-21.641] 

M.I.  Drilling  Fluida  Co.,  Houaton,  TX; 
Tarmination  of  invaatlgatlon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  worker  petition 
received  on  November  14, 1988  which 
was  filed  on  behalf  of  workers  at  M.L 
Drilling  Fluids  Company,  Houston, 
Texas. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-21,288).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  24th  day  of 
January  1989. 
Marvin  M.  Foolcs, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  89-2885  Filed  2-&-89;  8:45  am| 

BHJJNO  CODE  4S10-30-M 


(TA-W-21,S2tl 

ParaWal  Patrolaum  Corp.,  Midland,  TX; 
Tannlnatlon  of  Invaatigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  October  31, 1988  in  response 
to  a  woiker  petition  which  was  fileid  on 
behalf  of  woricers  at  Parallel  Petroleum 
Corporation.  Midland.  Texas. 

The  retroactive  provision  of  section 
1421  (a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  woricers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workers 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions. 

A  negative  determination  applicable 
to  the  petitioning  group  of  woikers  was 
recendy  issued  to  workers  at  Parallel 
Petroleum  Corporation.  Midland.  Texas 
on  April  20, 1988  (TA-W-20,528).  No 
new  information  is  evident  which  would 
result  in  a  reversal  of  the  Department's 
previous  determination.  Consequendy. 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  24th  day  of 
January  1989. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  89-2886  Filed  2-6-89;  8:45  amj 

BHJJNQ  COOC  4S1S-S»4I 


(TA-W-21,530] 

Reed  on  Co,  Chanitte,  KS;  Termination 
of  invaatigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  4. 1988,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Reed  Oil 
Company,  Chanute,  Kansas. 

An  active  certification  covering  the 
petitioning  group  of  woricers  remains  in 
effect  (TA-W-21,529).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  2Sth  day  of 
January  1989. 
Marvin  M.  Fooks, 

Director,  Office  of  Tivde  Adjustment 
Assistance. 
[FR  Doc.  89-2883  Filed  2-6-89;  8:45  am] 

BttUNG  COOE  4S10-30-II 


[TA-W-214»61 

Tridant  Oilfield  Service  and 
Conatructlon  Co.,  Ohiey.  IL; 
Termination  of  InveatigMon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18, 1988,  in 
response  to  a  worker  petition  which  was 
filed  on  November  18, 1988.  on  behalf  of 
workers  at  Trident  Oilfield  Service  and 
Construction  Company,  Olney,  Illinois. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-21,488).  Consequentiy, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  2Sth  day  of 
January  1989. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  88-2881  Filed  2-6-89;  8:45  amJ 

SajJNO  COOC  491S-SS-H 


rrA-W-22.0671 

Triple  B  01  Producera,  bic;  Olney,  IL; 
annHiaDon  or  mvaaugaiion 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  in  response  to  a  petition 
received  on  November  18, 1968,  and 
filed  on  behalf  of  woricers  at  Triple  B  Oil 
Producers,  IncorporatecL  Olney,  Illinois. 
The  workers  produced  crude  oil 

The  retroactive  provisions  of  section 
1421(a](l)(B]  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workers 
were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions.  Consequently,  layoffs 
occurring  at  Triple  B  Oil  Producers 
before  November  9, 1987,  cannot  be 
covered  by  the  subject  investigation. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequentiy,  further  investigation  in 
this  case  would  serve  no  purpose:  and 
the  investigation  has  been  terminated. 


• 
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Signed  at  Washington.  DC  tfai*  2S(fa  day  of 
January  1988. 

MarviB  M.  Foaka. 

Director.  Office  of  Trade  AdjuMtuteat 
Assistance. 

[FR  Doc  80-2882  Piled  2-6-89: 8:4«  am] 


[TA-W-I1.IM] 


By  an  application  dated  January  2, 
1980,  Teamster  Local  #534  raqoaated 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  December  5, 1988  and  is  scheduled  to 
be  published  in  the  ftdmJ  Eesistar 
toon. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  It  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroiwoas; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered,  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  {ustified  reconsideration  of  die 
decision. 

The  union  dainn  mat  company 
imports  adversely  afncted  employment 
and  production  at  the  Sedaha  plant  The 
union  indicated  that  serveral  styles  el 
women's  shoes  will  be  made  offi^ore 
for  Town  ft  Country  Shoes  for  die  Fall 
1988  season.  It  is  tiao  ckiiBBd  that 
uppers  for  two  styles  are  currently  being 
produoed  in  Mexico.  The  union  states 
that  workers  at  the  Sedalia  plant  have 
been  hurt  by  shoe  imports  since  1961. 

Investigation  findings  show  that  the 
workers  at  Town  &  Country  Shoes, 
Sedalia  produce  women's  shoes  and 
finished  shoes  with  uppers  made  in 
Mexico.  Production  at  the  plant  ceased 
on  November  4, 1988. 

Investigation  findings  show  that  the 
uppers  imported  from  Mexico  were 
never  produced  at  Sedaba.  The  Mexican 
uppers  were  incorporated  into  the 
production  including  the  finishing 
operations  on  the  uppers  from  Mexico 
was  transferred  to  other  domestic 
company  plants  in  Aikansas.  A 
domestic  transfer  of  production  would 
not  form  a  basis  for  certification. 

The  findings  also  show  that  the 
sandals  and  moccasins  produced  in 
Brazil  were  never  produced  at  Sedalia. 
Also,  the  Sheri  style  woman's  shoe 
produced  in  Taiwan  for  Town  k 


Country's  Fall  1968  season  was  never 
produced  at  Sedalia.  Investigation 
finc&ngs  show  that  the  imports  of  Hit 
Sheri  style  shoe  accounted  for  an 
unimportant  portion  of  Sedalia's  1988 
production. 

The  Department's  denial  was  based 
on  tiie  fact  that  the  "contributed 
importandy"  test  of  the  Group  Eligibttity 
Raqairements  of  die  Trade  Act  of  1974 
was  not  met  TIris  test  is  generally 
demonstaated  by  a  survey  of  the 
company's  castomen.  The  Department's 
survey  ^  major  customers  of  Town  & 
Couotiy  Shoes  shows  that  the 
respondents'  impart  purchases  of 
women's  shoes  in  the  1868-1087 
comparison  period  and  the  January- 
August  1867-1088  comparison  period 
were  not  important  and  did  not 
contribute  importantly  to  any 
employment  declines  at  the  subject  firm. 

Lastly,  shoe  imports  back  to  1961  are 
beyond  the  scope  of  the  subject 
investigation.  Section  223(b)(1)  of  the 
Act  does  not  permit  uie  certification  of 
workers  separted  more  than  one  year 
prior  to  the  date  of  the  petition  which  in 
this  case  is  September  6, 1988. 
Accordingly,  there  would  be  no  purpose 
in  coUectiBg  data  net  relevant  to  the 
petUoB. 

CondurioD 

After  review  of  the  application  and 
investigative  findings,  I  condude  that 
there  has  been  no  error  or 
misinterpvstatien  of  die  law  or  of  the 
facts  which  would  justify 
reconaMbfatioa  of  the  Department  of 
Labor's  prior  decision.  According,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  25th  day  of 
January  1989. 

Robert  O.  Datloofcfaanipe. 

Director,  Office  of  Legislation  and  Actuarial 
Services.  UIS. 

[FR  Doc  89-2898  Filed  2-6-88;  8:45  am] 


WATKHIALAHCHtVES  AND  RECORDS 
ADMINISTRATION 


r:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


sdiedules).  Records  schedules  identify 
records  of  suffident  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agendes  after  a  spedfied 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  sdiedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATE  Requests  for  copies  must  be 
received  in  writing  on  or  before  Mardi 
24, 1986.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send  a 
copy  of  the  schedule.  The  requester  wiD 
be  given  30  days  to  sutMnit  comments. 


;  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 


:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  die  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Ardiives  and  Records  Administration. 
Washington,  DC  20406.  Requesters  must 
dte  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
inmediatefy  after  the  name  of  the 
requesting  agency. 

sumsMDrfAiiv  ifowmatiow:  Each 
yaer  U.S  Government  agendes  create 

billions  of  records  on  paper,  fihn, 
magnetic  tajie,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  qwdfying  when  the  ageni^ 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
compteheasive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedides,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
indude  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  grtmted  after  a 
thorou^  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Gcvemment's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions  . 


/ 
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requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force, 
Directorate  of  Information  Management 
and  Administration,  Records 
Management  Branch  (Nl-AFU-87-19).  A 
comprehensive  schedule  of  all  Air  Force 
Operational  Test  and  Evaluation 
Records.  (Final  reports  and  other 
substantive  documents  are  permanent 
as  well  as  case  files  pertaining  to 
significant  projects.) 

2.  Department  of  the  Air  Force  (Nl- 
AFU-89-4,  -5,  and  -6).  Routine 
commissary  records. 

3.  Department  of  the  Air  Force  (Nl- 
AFU-89-e).  Temporary  leave  transfer 
program  records. 

4.  Department  of  the  Air  Force  (Nl- 
AFU-89-10).  Records  relating  to 
applicants  to  Air  Force  research 
programs. 

5.  Department  of  State,  Office  of 
Management  Operations  (Nl-59-88-12). 
Post  Profile  System  (system  contains 
information  on  personnel,  vehides,  and 
similar  matters). 

6.  Tennessee  Valley  Authority,  Office 
of  Natiu'al  Resoim:es  and  Economic 
Development  (Nl-142-88-10). 
'Comprehensive  schedule  for  the  office's 
Engineering  Laboratory  Branch. 

Dated:  Februaiy  1. 1989. 
Don  W.  Wilson. 

Archivist  of  the  United  States. 

[FR  Doc  89-2879  Filed  2-6-89;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Baltimore  Gas  and  Electric  Co.;  Calvert 
Ctiffa  Nuclear  Power  Plant  Untt  Nos.  1 
and  2;  laeuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  Nos.  134  and  115  to  Facility 
Operating  License  Nos.  DPR-53  and 
DPR-69,  respectively,  to  the  Baltimore 
Gas  and  Electric  Company  which 
revised  the  Technical  Specifications 
(TS)  for  operation  of  the  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2 
located  in  Calvert  County,  Maryland. 

The  amendments  are  effective  as  of 
the  date  of  issuance. 


The  amendments  modified  TS  5.6.2, 
"Criticality — New  Fuel,"  by  (1) 
increasing  the  U-235  enrichment  limit 
for  fuel  stored  in  the  new  fuel  storage 
racks  from  4.1  to  5.0  weight  percent  and 
(2)  reducing  the  maximum  allowed  value 
for  the  effective  multiplication  factor 
(k«i()  for  the  fuel  stored  in  the  new  fuel 
storage  racks  from  0.98  to  0.95  with  the 
addition  of  the  full  flood  condition  to  the 
various  densities  of  unborated  water 
conditions  that  are  assumed  in 
determing  V^g. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
commission  has  made  appropriate 
findings  as  required  by  die  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
August  8, 1988  (53  FR  29791)  modified  on 
December  8, 1988  (53  FR  49618).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment  the 
Commission  has  conduded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  June  9, 1988,  as 
supplemented  on  October  25, 1988,  (2) 
Amendment  Nos.  134  and  115  to  License 
Nos.  DPR-53  and  DPR-69.  respectively, 
and  (3)  the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
2120  L  Sb^et,  NW.,  and  at  the  Calvert 
County  Library,  Prince  Frederick, 
Maryland.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  January  1989. 


For  the  Nuclear  Regulatoiy  Commission. 
David  E.  LaBarge. 

Project  Manager,  Project  Directorate  1-1, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  89-2839  Filed  2-6-89:  8:45  am] 
BtUMG  CODE  7S90-01-M 


(Docket  Nos.  50-317  and  50-318] 

Baltimore  Gas  and  Electric  Co.;  Cah^ ert 
Cliffs  Nuclear  Power  Plant  Unit  Nos.  1 
and  2;  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  135  and  116  to  Facility 
Operating  License  Nos.  DPR-53  and 
DP".-09,  respectively,  to  the  Baltimore 
Gas  and  Electric  Company  which 
revised  the  Technical  Specifications 
(TS)  for  operation  of  the  Calvert  Cliffs 
Nuclear  Power  Plant  Units  Nos.  1  and  2 
located  in  Calvert  County,  Maryland. 

The  amendments  are  effective  as  of 
the  date  of  issuance. 

The  amendments  changed  the  Units  1 
and  2  TS  6.2.2,  "Unit  Staff."  by  (1) 
modifying  the  requirement  of  TS  6.2.2.g 
that  the  General  Supervisor-Nuclear 
Operations  (GS-NO)  hold  a  senior 
reactor  operator  (SRO)  license  to  a  new 
requirement  that  the  CS-NO  shall  hold 
or  shall  have  held  an  SRO  Ucense  at 
Calvert  Cliffs,  and  (2)  add  a  new 
requirement  to  TS  6.2.2.g  to  require  that 
the  Assistant  General  Supervisor- 
Nudear  Operations  hold  an  SRO 
Ucense. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportimity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
December  8, 1988  (53  FR  49617).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  hiunan  environment. 
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For  further  detaiU  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  15, 1968,  as 
modified  by  letter  dated  December  2. 
1968  and  supplemented  by  letters  dated 
June  3, 1988  and  January  13, 1989,  (2] 
Amendment  Nos.  135  and  116  to  License 
Nos.  DPR-53  and  DPR-6e,  respectirely. 
and  (3)  the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment.  AD  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  Calvert  County  Library,  Prince 
Frederick,  Maryland.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatoiy  Commiseion,  Washington, 
DC  aoSK,  Attention:  Director,  Division 
of  Reactor  Projects  I/IL 

Dated  at  RodcvflU.  UsryUnd.  this  30th  day 
of  January  1SSB. 

For  the  Nuclear  Ragulatoiy  Commissioo. 
D«vidE.LaBas«B. 

Protect  Manager.  Project  Directorate  I-t 

Division  of  Reactor  Projects  I/II. 

|FR  Doc  80-2*40  Filed  2-e-«:  t:^  am] 


(Docket  Na5&-4I61 

Syttanie  Energy  Reeources,  InCn  el  aL; 
woneNiennion  Of  Meuence  or 
Amendinent  To  FecHly  OperatinQ 
ucenee  mm  iTiipiieea  no  wgnnmni 


end  Opportunity  For  Heering 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29,  issued  to  Systems  Energy  Resources, 
faic,  et  al.  (the  licensee),  for  operation  of 
the  Grand  Gulf  Nuclear  Station.  Unit  1, 
located  in  Claiborne  County, 
Mississippi. 

The  amendment  would  revise  the 
Technical  Specifications  (TS)  by  adding 
requirements  to  maintain  secondary 
containment  when  handling  loads  over 
irradiated  fuel  assemblies  in  the  primary 
containment  during  Operational 
Condition  5  and  over  irradiated  fuel 
assembhes  in  the  spent  fuel  pool  at  all 
times,  fai  addition,  action  statements 
which  require  suspension  of  handling 
irradiated  fuel  assemblies  would  be 
revised  to  also  require  suspension  of 
handling  loads  over  spent  fuel. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulatioiis. 


The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regoiationa  hi  10  CFR  90.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  weald  not  (1)  involve  a 
significant  hicrease  in  tfie  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  imm 
any  accideat  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  ssdCety.  The  basis  for  this 
proposed  determination  is  provided 
below. 

The  proposed  changes  would  ensure 
that  when  certain  loads  are  handled 
over  spent  fuel  assemblies  there  is 
secondary  containment,  so  that  should 
the  load  be  dropped,  the  oEEsite 
radiation  dose  consaquenoes  would  be 
acceptable.  The  present  TS  prohibit  the 
handling  of  loads  greater  than  1140 
poonds  over  spent  fuel  assemblies  and 
require  secondaiy  containment  when 
irradiated  fuel  assemblies  are  handled. 
T%e  change  in  TS  would  add  the 
requirement  to  maintain  secondary 
containment  when  loads  lifter  Aan 
1140  pounds  with  a  potential  energy 
greater  than  17,000  foot-pounds  are 
handled  over  spent  fuel  assemblies.  The 
change  makes  the  consequences  of  a 
dropped  load  on  the  spent  fiiel 
assembli«>s  the  same  as  die 
consequeaoes  of  the  design  basis  furi 
handling  accident »»  previously 
analyzed  in  the  Hnal  Safety  Analysis 
Report  Section  l&JA  and  Section  15.7,6. 
The  handling  of  loads  would  not  be 
changed  from  that  used  in  previous 
refueling  outages  and  over  the  spent  fuel 
pool;  but  an  added  requirement  for 
secondary  containment  will  reduce  the 
potential  consequences  of  a  dropped 
load. 

Therefore,  operation  in  accordance 
witii  the  proposed  amendment  involves 
no  significant  hazards  consideration. 
Tbe  changes  will  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evahiated  because  load  handling 
practices  and  procedures  would  not  be 
changed  and  offsite  dose  consequences 
of  a  dropped  load  would  be  decreased: 
(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
load  handling  practices  and  procedures 
would  not  be  changed:  or  (3)  involve  a 
significant  reduction  in  the  margin  of 
safety  because  the  margin  of  safety  for  a 
dropped  load  would  be  the  same  as  the 
present  margin  of  safety  for  a  dropped 
irradiated  fuel  assembly. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determinations.  The  Commission  wall 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Diviaioo  of  Freedom  of 
Informatin  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555  and 
should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  7920  Norfolk  Avenue,  Room 
P-216,  Betheeda,  Maryland,  from  7:30 
a  jn.  to  4:15  p.m. 

Copies  of  written  comments  received 
may  be  examined  at  the  Nuclear 
Regulatory  Commissioo  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  9, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wislws  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petiti(His  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  if  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  IJnensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  tbe  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  &e 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
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property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  whidi  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conJFerence  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shaU  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  liases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  censideratioa  A 
petitionerr  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Hiose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  indnding  die  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

In  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  ^er  issuance  of 
the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 


expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  cmisideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportimity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  die  last 
ten  (10)  days  of  die  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1 
(800)  325-^000  (in  Missouri  1  (800)  342- 
6700).  Tlie  Western  Union  opnator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Edward  A.  Reeves; 
petitioner's  name  and  telei^one 
number  date  petition  was  mailed:  plant 
name;  and  the  publication  date  and  page 
number  of  this  Federal  gf»«*«r  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Nidiolas  S.  Reynolds,  Esquire: 
Bishop,  Liberman,  Cook,  Purcell  and 
Reynolds,  1200 17th  Street  NW., 
Washington,  DC  20038,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  vnll  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  26, 1989, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC  20555,  and  at  the  Hinds  Junior 
College,  McLendon  Library,  Raymond, 
Mississippi  38154. 


Dated  at  Rockville,  Maryland  thia  1st  day 
of  February  1966. 

For  the  Nuclear  Regulatory  Commission. 
Edward  A.  Reeves, 

Acting  Project  Director.  Project  Directorate 
Il-l,  Division  of  Reactor  Injects  l/lI,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  ae-2B41  Filed  2rS-».  6:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RaL  Na  34-26509;  Rte  Nos.  4-218  and  S7- 
433] 

Joint  Induetry  Plan;  Notice  of  Filing 
end  SuHMnery  Effectiveness  of 
Miisiiuniefm  lo  me  uonsoeiiana 
Quotation  Plen  end  ConeoSdafted 
Transection  Plan  Fee  Sdtedulee 

On  December  23, 1068,  the 
participants  in  the  Consolidated  Tape 
Association  ("CTA")  and  Consolidated 
Quotation  Plan  ( "CQ  Plan  ")  submitted 
amendments  '  to  the  Plan  governing  the 
operation  of  the  consolidated  quotation 
reporting  system  ("CQS")  and  the  Plan 
governing  the  (^ration  of  the 
consolidated  transaction  reporting  plan 
("CTA  Plan  •).» 

L  Desuiption  of  the  Amendments 

The  purpose  of  the  Amendments  is  to 
increase  the  Network  B  *  non-monber  * 
bid/ask  and  last  sale  interrogabon  unit 
subscriber  fees  by  one  dollar  each,  as 
follows:  the  CQ  Man  amendinent  raises 
the  non-member  fee  for  bid/ask 
information  from  $13.60  to  $14.60;  die 
CTA  IHan  amendment  raises  the  non- 
member  fee  for  last-sale  information 
firom  $12.60  to  $13.ea 


'  The  amendment*  to  the  CQ  and  CTA  Rant 
%*erc  tubmitted  pvmant  to  Rule  llA»3-2  under  the 
Securitie*  Exctiuigc  Act  of  1934  ("Act").  Tbe  CTA 
Plan  ameodinrats  alao  were  uibaiitted  punuant  lo 
Rule  llAa3-l  under  the  Act 

*  The  Participants  requested  that  the  proposed 
amendments  be  put  into  effect  summarily  pnmiant 
to  Rule  11Aa3-2(c)H).  That  section  empowers  the 
Comraissioa  to  summanly  put  into  effect  on  a 
temporary  basis  a  Plan  amendment  "if  the 
Commission  finds  thai  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the  protection 
of  investors  or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  so.  and  perfect 
mechanisms  oL  a  oabonal  market  system  or 
otherwise  in  furtherance  of  the  purposes  of  the  Act 

*  "Network  B"  refers  to  the  consolidated  data 
stream  representing  transaction  and  quotation  Ac'.a 
on  digible  securities  that  an  listed  on  the  American 
Stock  Exchange  ("Amex"j  or  that  are  traded  on 
another  exhange  bat  substantially  meet  the  Amex 
listing  standards. 

*  Members  that  subscribe  to  the  Network  B 
services  belong  to  the  participant  exchanges  in  the 
CTA  and  CQ  Plans:  non-members  are  professiooal 
subscribers  who  are  not  members  of  the  participant 
exc 
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The  participants  stated  that  Network 
B  is  increasing  its  non-member  bid/ask 
and  last  sale  subscriber  fees  to  ensure 
that  Network  B  participants  are  able  to 
meet  the  increasing  costs  of 
administering  the  dissemination  of 
Network  B  equity  market  data.  The 
increase  in  the  non-member  fees  will 
more  accurately  reflect  the  higher  costs 
of  approving,  billing  and  collecting 
monies  owed  Network  B  by  non-member 
subscribers. 

n.  Summary  Effectiveness  of  the 
Amendments 

Rule  llAa3-2  provides  that  the 
Commission  may,  upon  publication  of 
notice  of  the  amendment,  summarily  put 
into  effect  for  120  days  an  amendment  to 
a  national  market  system  plan.  The 
Commission  first  must  determine, 
however,  that  it  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors  or  the 
maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  the  mechanism  of,  a  national 
market  system  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 
The  Commission  believes  the 
amendments  meet  these  standards. 

Both  the  CQ  and  CTA  Plans  provide 
for  different  fees  for  members  and  non- 
members.  The  participants  stated  in 
their  filing  that  the  number  of  growth 
rate  of  non-member  subscribers 
currently  far  exceeds  the  number  and 
growth  rate  of  members  subscribers. 
Thus,  with  higher  administrative  costs 
attributable  to  an  increasing  number  of 
non-member  subscribers,  the 
participants  believe  that  it  is 
appropriate  for  non-member  subscribers 
to  bear  an  increase  in  subscriber  fees  to 
cover  these  costs.  Under  the  standard 
set  forth  in  sction  llA(c)(l]  of  the 
Exchange  Act,  persons  are  entitled  to 
receive  trading  data  disseminated  by  the 
markets  on  terms  which  are  not 
unreasonably  discriminatory.  The 
Commission  believes  that  if  the  increase 
in  the  number  of  non-memt>er 
subscribers  is  resulting  in  increasing 
administrative  costs  for  Network  B,  then 
it  may  be  appropriate  to  apply  these  fee 
increases  to  non-members. 

m.  Request  for  Conunent 

To  assist  the  Commission  in 
determining  whether  to  approve 
permanently  the  amendments, 
interested  persons  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 


subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  Rled  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  trom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self -regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  28, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathan  C.  Kali  _ 

Secretary. 

Dated:  February  1, 1989. 
[FR  Doc.  89-2878  Filed  2-8-89;  8:45  am] 
MUNn  COOC  SOIO-OI-M 

(ReL  No.  34-2W07:  FN*  Na  8R-CB0E-69- 
03] 

8«lf •Regulatory  Organbationt; 
Chicago  Board  Ootiona  Exctianga; 
Filing  and  Order  Granting  Tamporary 
Accalaratad  Approval!  Extanalon  of 
Trading  Crowd  Evaluation  Program 

Pursutant  to  section  19(b)(1)  of  the 
Securities  Exchan^  Act  of  1934  ("Act"),  15 
U.S.C  78a(b)(l).  notice  hereby  is  given  that 
on  January  23, 1989,  ttie  Chicago  Board 
Options  Exchange,  Inc.  "CBOE"  or 
"Exchange")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"  or 
"SEC")  the  proposed  rule  change  as 
described  in  Items  L  D  and  III  below,  which 
Items  have  been  prepared  by  the  self- 
regulatory  organization.  The  Commission  is 
publishing  this  notice  to  solicit  comments  on 
the  proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Oiganizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange's  Trading  Crowd  Evaluation 
Program  has  been  in  operation  since 
Feburary  1, 1987.'  By  this  rule  change,  the 
program  would  be  extended  from  February  2, 
1989  until  and  including  February  1, 1990.  The 
program  would  continue  as  described  in  File 
No.  SR-CBOE-85-M.* 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Trading  Crowd  Evaluation 
Program  has  been  highly  successful.  It 
has  been  administered  in  an  efficient 
and  fair  manner.  The  Program  has  been 
operational  for  two  years  and  there 
have  been  virtually  no  complaints 
regarding  its  operation. 

The  Exchange  believes  that  the 
unparalleled  success  of  the  program 
justifies  its  extension.  Thus,  this  rule 
change  seeks  continuation  of  the 
program  for  one  year. 

The  Exchange  believes  that  the  rule 
change  is  consistent  with  the  purposes 
and  provisions  of  the  Act,  and  in 
particular  Section  6(b)(5)  thereof,  in  that 
the  proposed  rule  change  promotes  just 
and  equitable  principles  of  trade  as  well 
as  protects  investors  and  the  public 
interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
im[>ose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  llmbig  for 
Commission  Action 

The  CBOE  Has  requested  that  the 
proposed  rule  change  be  granted 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act.  This  rule 
filing  simply  extends  the  current  pilot 


'  The  Trading  Crowd  Evaluation  Program  was 
approved  by  the  Commission  on  a  two-year  pilot 
l)asis  in  Securities  Exchange  Act  Release  No.  24008 
(January  IS,  1987).  52  FR  3072  ("Adopting  Release"). 

*  As  described  more  fully  in  the  Adopting 
Release,  the  Trading  Crowd  Evaluation  Program 
involved  adopUon  of  new  CBOE  Rule  S12.  which 


establishes  a  Market  Performance  Committee  to 
conduct  periodic  evaluations  of  members, 
individually  and/or  collectively  as  participants  in  a 
trading  crowd,  to  determine  whether  they  have 
fulfilled  performance  standards  relating  to  quality  of 
markets,  competition  among  market-maker*,  ethics, 
compliance  with  Exchange  rules  and  other 
administrative  factors. 
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program  for  an  additonal  one-year 
period.  In  addition,  the  ptiUic  was 
afforded  ample  opportunity  to  comment 
on  the  Trading  Crowd  Evaluation 
Program  prior  to  the  Commission's 
original  approval  of  the  two-year  pilot. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  die 
rules  and  regidations  therennder 
applicable  to  a  national  securities 
exchange,  and,  in  particnlat.  the 
requirements  of  section  6  *  and  the  rules 
and  regulations  thereunder.  The  CBOE's 
Trading  Crowd  Evahiation  Program 
appears  to  have  functioned  efficiently 
and  fairly  during  the  initial  two-year 
period.  Exteiuion  of  the  Program  will 
permit  the  Exchange  to  continue  to 
ensiue  Uqoid  and  continoiis  maricets  for 
options  traded  on  its  floor  by  permitting 
it  to  more  effectively  enforce  the 
affirmative  and  negative  obbgations 
imposed  on  CBOW  market-makers. 

The  Commission  finds  good  cause  for 
approving  the  propueed  rule  diange 
pEiiw  to  the  thktieth  day  after  the  date  of 
pubticatian  of  notioe  thereoL  The 
proposed  rule  dtangs  will  enable  the 
Exdiange  to  i— intain  die  Trading 
Crowd  Evaluation  Piogiam  on  a 
continuous  basis.  In  addition,  the  puUic 
was  afforded  an  opportunity  to 
comment  on  the  PR^ram  prior  to  its 
initial  implementation  in  February  1967. 

IV.  SoUdtatkm  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  FifUi  Stret  NW.. 
Washington.  DC  2(649.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  re^>ect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
coramunicabons  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fix)m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  avaUable  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Hfth  Street.  NW..  Washington.  DC. 
Copies  of  such  filing  will  als  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  die  caption  above  and  should 
be  submitted  by  Feburary  28, 1988. 


It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  Uiat  the 
proposed  rule  change  is  approved 
through  February  1. 1990. 

For  the  Commission,  by  the  Dtviaon  of 
Market  Regulation,  pursuant  to  delegated 
autliorily. 

Dated:  Janury  31,  ISBS. 
looathan  C.  Katz, 
Secretary. 
[FR  Do&  80-2877  Filed  2-8-80: 8:45  am] 
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On  October  21, 1987.  die  Midwest 
Clearing  Corporation  ("KfCC)  filed  a 
proposed  rule  diange  (File  No.  SR- 
MCC-87-05),  described  below,  pursuant 
to  section  19(bKl]  of  the  Securities 
Exchange  Act  of  1034  ("the  Act")*  to 
establish  facilities  for  KiCC  member  use 
of  the  Mutual  Fund  Setdement  Entry, 
and  Registration  Verificatian  Service  or 
("Fund/Serv").  On  March  28. 1968.  die 
Commission  pnbtished  notice  aS  this 
proposed  nde  change  in  the  Fadaial 

Regtatar  to  solicit  remanantt  from 

interested  persons.*  On  )une  14, 1988, 
MCC  filed  a  second  proposed  rule 
change  (File  Na  SR-MCC-88-07),  also 
described  below,  pursuant  to  section 
19(b)(1)  of  die  Act  to  establish 
pmticipants'  fund  reqrarements  for 
Fund/Serv  users,  to  establish  Fund/Serv 
procedures,  and  to  darify  that  MCC 
participants  may  exchange  Fimd/Serv 
data  direcdy  with  MCCs  Fund/Serv 
facilities  manager,  the  National 
Securities  Clearing  Corporation 
("NSCC').  On  September  15, 1988,  die 
Commission  pubUsfaed  notice  of  the 
second  proposed  rule  change  in  the 
Federal  Register  to  solidt  comments 
from  interested  persons.*  No  comments 
were  received  on  either  filing.  On 
October  25, 1988,  the  Commission 
approved  bodi  proposals  on  a  pilot  basis 
until  January  31, 1980.*  As  discussed 
below,  this  Order  approves  both 
proposals. 


*15U.S.C.78f(ig8Z). 


*  15  U£XX  7a^b)(2)  (1982). 
•l5US.C78«|bH1). 

*  Securities  Exchange  Ad  Release  No.  25497 
(March  Zl.  1988).  53  FR  10027. 

*  Securities  Exchange  Act  Release  No.  26067 
(September  S  1988),  S3  FR  35944. 

*  Securities  Exchange  Act  Release  No.  26216 
(October  25. 1968).  53  FR  43945  (October  31. 1988). 


LDescriptioo 

The  proposal  amends  MCCs  rules  to 
establish  Fund/Serv  and  to  authorize 
MCC  to  promulgate  procedures  to 
implement  that  service.  Fund/Serv 
enables  MCC  participants  to  transmit 
mutual  fund  purchase  and  sale 
transactions,  confirmations,  settlement 
and  registration  data  to  mutual  fund 
participants.*  NSCC  is  MCCs  fadlities 
manager  for  Fund/Serv;  *  NSCC 
receives  Fund/Serv  data  direcdy  from 
MCC  partidpants  and  retransmits  that 
data  to  the  appropriate  mutual  fond.* 
MCC  participants,  however,  settle 
Fraid/Serv  transactions  at  MCC 

An  MCC  partidpant  who  wishes  to 
use  Fund/Serv  must  notify  MCC  of  its 
intention  and  provide  its  Fund/Serv 
clearing  fund  contribution  to  MCC* 
MCC  will  obtain  from  NSCC  a  Fund/ 
Serv  account  number  for  the  partidpant 
and  a  date  when  the  partidpant  may 
access  the  service.  After  the  MCC 
participant  meets  diese  requirements,  it 
will  be  able  to  transmit  trade 
information  direcdy  to  NSCC  for 
retransmission  to  any  mutual  fund  diat 
is  a  Fund/Serv  partidpant.* 

The  proposal  requires  Fund/Serv 
broker-dealers  to  submit  trade 
information  to  MCCs  facilities  manager, 
NSCC  by  7:00  p.m.  on  die  day  of  the 
trade  CT*)."*  NSCC  forwards  all 
acceptable  trades  to  the  mutual  fund. 
Mutual  funds  submit  confirmations  and 
rejections  of  orders  to  NSCC  by  11.-00 
a-m.  on  T+1.  NSCC  acknowledges 
receipt  of  this  information  to  the  mutual 
fund  and  forwards  such  information  to 
MCCs  partic^iants.  NSCC  also  notifies 


*  At  thi«  tiaM.  MOC  will  not  offer  nnd/Scnr 
services  to  mutual  food  processing  agents.  T^a*.  aU 
rautuai-fuod  participants  in  Fund/Serv  are  NSOC 
Fund  members. 

*  For  a  descriptiaa  of  Ftnd/Serv.  me  generally. 
Securities  Exchange  Act  Rdewe  No.  2SM8 
(November  2a  1987).  52  FR  4Mia  T 

'  NSCC  has  agreed  to  ptovide  MCC  members 
access  to  Fund/Serv  on  substantially  the  tame 
terras  and  conditions  as  NSCC  members. 

*  Although  MCCs  pfopocal  creates  a  new 
category  of  menbeivhip.  FuMl/Se(v.oaly 
participants,  MCC  has  no  iBOwdiate  ptans  to  admit 
any  Fund/Serv-only  members.  It  is  the 
Commission's  understanding,  however,  that  MCC 
w81  subnil  appropriate  Membership  standards  to 
the  CommiMiaa  as  a  proposed  rule  change  prior  to 
admitting  any  Fund/Serv-only  memlwrs. 

*  MCC  participants  transmit  data  directly  to 
NSCC  through  a  computer  to  computer  linkage. 
NSCC  works  directly  with  each  participant  or  each 
participant's  service  bureau,  to  ensure  that 
transmissions  are  sulmitted  to  NSCCs  required 
format  and  in  accordance  with  NSCCs  procedures. 

■0  Broker-dealers  may  submit  trades,  on  an 
exception  l>8sis.  until  11.00  p.m.  if  operational  or 
communication  difficulties  prevent  Umely  data 
entry.  According  to  NSCC  however,  no  Fund/Serv 
participant  has  ever  submitted  informatioo  this  late 
because  broker-dealers  want  to  submit  their  orders 
before  the  end  of  the  mutual  funds'  processing  day. 
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the  mutual  funds  and  the  broker-dealers 
of  orders  which  are  neither  confirmed 
nor  rejected.  Broker-dealers  may  submit 
corrections  concerning  the  money 
values  of  trades  or  concerning  the 
number  of  shares  on  either  T+lotT+2. 
Mutual  funds  will  have  until  T-f-2  to 
confirm  orders  not  previously  confirmed 
and  may  make  price  changes  in  orders 
confirmed  on  T-«-l.  Purchases  and 
redemptions  not  involving  physical 
shares  %vill  settle  on  T-i-5.  For 
redemptions  involving  physical  shares, 
the  mutual  fund,  once  it  has  received  the 
physical  share  certificates,  will  submit  a 
release  to  NSCC  authorizing  settlement 
of  those  redemptions  on  the  day 
following  the  receipt  of  the  release." 

On  the  evening  of  T-(-4.  NSCC 
provides  mutual  funds,  broker-dealers, 
and  MCC  with  a  settlement  summary 
listing  transactions  that  are  due  to  setUe 
the  following  day.  MCC  uses  this 
setdement  summary  to  prepare  an 
adjustment  report  which  lists  each 
participant's  Fund/Serv  debits  and 
credits  and  to  determine  whether  a 
Fimd/Serv  member  is  in  a  net  pay  or 
collect  position.  MCC  combines  each 
participant's  Fund/Serv  net  pay  or 
collect  figure  with  its  other  MCC 
obligations  to  obtain  each  participant's 
total  net  pay  or  collect  figure. 
Participants  pay  MCC  in  next-day  funds 
approximately  one  hour  after  MCC 
notifies  them  of  a  "^y"  settlement 
figure,  at  about  3KX)  p.m.  on  settlement 
day.  MCC  pays  its  participants  at 
approximately  3.-00-3:30  p  jn.  on 
settlement  day  in  next-day  funds.** 
NSCC  and  MCC  settle  their  obligations 
with  each  other  on  T-l-6  in  same-day 
funds. 

As  with  NSCCs  Fund/Serv,  MCC's 
Fund/Serv  is  not  a  guaranteed  service.  If 
an  MCC  participant  defaults  on  its 
Fund/Serv  payment  obligations  before 
NSCC  has  paid  its  participants,  MCC 
will  notify  NSCC  of  the  default  so  NSCC 
can  stop  payments  to  affected  mutual 
funds  and  reverse  transactions  settled 
on  behalf  of  the  defaulting  MCC 
participant.  If  NSCC  receives 
notification  of  the  default  after  it  has 
paid  its  participants,  NSCC  could  stop 
payment  on  those  funds  (NSCC  pays  its 
participants  in  next-day  fiinds]  or,  if 


NSCC  is  unable  to  stop  payment,  it 
could  charge  the  affected  participants 
the  next  day.  If  NSCC  is  unable  to 
collect  the  funds  it  paid  on  behalf  of  the 
defaulting  MCC  participant,  NSCC  may 
declare  those  mutual  fund  participants 
to  be  in  default  or  liquidate  any  open 
contractual  commitments  on  their 
behalf.  If  MCC  fails  to  notify  NSCC  by 
lOHX)  a.m.  on  settlement  day"  and 
NSCC  suffers  a  loss  or  liability  as  a 
result  of  the  MCC  participant  default. 
MCC  wiU  indemnify  NSCC.  MCC  wiU 
fund  its  obligation  to  NSCC  first  from 
the  defaulting  participant's  MCC  Fund/ 
Serv  clearing  fimd  contribution,  and 
then  fit)m  that  participant's  contribution 
to  the  general  MCC  clearing  fund.  If 
MCC  still  has  not  satisfied  the  loss,  then 
MCC  will  allocate  that  loss,  pro-rata. 
among  MCC  participants  using  Fund/ 
Serv.  If  the  loss  remains  imsatisfied, 
then  MCC  would  follow  its  loss  recovery 
rules  and  procedures. 

If  a  mutual  fimd  participant  defaults 
on  payment  obligations  arising  from 
transactions  with  MCC  participants, 
NSCC  would  inform  MCC  so  that  MCC 
can  reverse  any  settlement  credits  to 
MCC  participants  because  of 
transactions  due  to  setde  with  the 
defaulting  mutual  fund.**  If  MCC 
receives  notice  of  the  default  after  it  has 
paid  its  participants,  it  could  stop 
payment  of  those  checks  (like  NSCC 
MCC  pays  its  participants  in  next-day 
funds)  or  it  could  charge  its  participantii 
for  the  amount  of  the  transactions  the 
next  day.  If  MCC  cannot  collect  the 
funds  recharged  to  its  participants,  MCC 
may  declare  those  participants  to  be  in 
default  and  may  use  their  clearing  fund 
deposits  or  liquidate  their  open 
positions. 

MCC  has  established  a  Fund/Serv 
clearing  fund  contribution  requirement 
to  cover  potential  Fund/Serv  risks.  The 
amount  of  a  participant's  clearing  fund 
contribution  is  based  on  the  settlement 
debits  that  a  participant  may  have  with 
any  one  eligible  mutual  fund.  If  the 
participant's  Fimd/Serv  dsbits  with 
each  mutual  fund  are  less  than  $100,000, 
then  the  participant  must  contribute 


' '  A  mutual  fund  can  not  complete  redemptiont 
involving  physical  share*  until  it  receives  the  share 
certificates  related  to  the  transactions  submitted 
with  proper  endorsements  and  guarantees. 
Therefore  the  transaction  information  is  retained  in 
the  system,  but  settlement  is  delayed  until  the 
mutual  fund  receives  those  physical  share 
certiricate*. 

"  NSCC  pays  its  mutual  fund  participanU  by  1:30 
p.m.  NSCC  pays  its  broker-dealer  participants 
located  in  New  York  between  4«)  and  7:(X)  p.m.  and 
pays  iu  broker-dealer  participants  located  outside 
New  York  between  3:00  and  SKX)  p.m. 


"  Under  the  MCC-NSCC  Fund/Serv  Unkage 
Agreement,  If  MCC  notifies  NSCC  by  lOiJO  a.m. 
(E.S.T.)  on  settlement  day  that  it  has  ceased  to  act 
for  an  MCC  participant  MCC's  liability  shall  be 
limited  to  the  portion  of  the  defaulting  Fund 
member's  clearing  fund  contribution  attributable  to 
Fund/Serv.  If  MCC  notifies  NSCC  later  than  10*0 
■.m.  (E.S.T.)  on  settlement  day.  and  NSCC  can  not 
reverse  the  transaction.  MCC  shall  pay  NSCC  all 
amounts  due  resulting  from  the  defaulting 
participant's  use  of  Fund/Serv. 

'*  As  noted  above,  Fund/Serv  payment 
obligations  are  not  guaranteed  by  M(X  or  NSCC 
According,  if  a  mutual  fund  defaulted  on  payment 
obligations  to  NSCC  MCC  can  refuse  to  pay  iU 
affected  members. 


$5,000  to  the  Fund/Serv  clearing  fund:  if 
the  participant's  Fund/Serv  debits  with 
each  mutual  fund  are  less  than  $500,000, 
then  the  participant  must  contribute 
$10,000  to  the  Fund/Serv  clearing  fund: 
and  if  the  participant's  Fund/Serv  debits 
with  any  one  mutual  fund  are  greater 
than  $500,000,  then  the  participant  must 
contribute  $20,000  to  the  Fund/Serv 
clearing  fimd.  If  on  any  given  day  a 
MCC  participant's  Fund/Serv  debits  for 
any  one  mutual  fund  exceed  the  point  at 
which  a  higher  clearing  fund 
contribution  is  required,  that  participant 
must  increase  his  contribution  level 
accordingly. 

n.  MCCs  Rationale 

MCC  beUeves  the  proposal  is 
consistent  with  section  17A  of  the  Act 
because  it  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
mutual  fund  transactions  by  providing 
its  members  with  a  standardized  method 
of  communicating  trade  information  to 
mutual  funds.  MCC  believes  that  Fund/ 
Serv's  automated  processing  system  is 
more  efficient  than  the  current  methods 
used  by  its  participants.  MCC  also 
believes  that  it  has  established 
appropriate  risk  managemoit 
procedures,  such  as  monitoring 
participants'  activity,  requiring 
additional  clearing  fimd  contributions 
when  necessary,  and  limiting 
participants'  activity,  to  protect  itself 
fix>m  the  potential  risks  associated  with 
Fund/Serv  activity. 

ID.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  section  17A 
of  the  Act  because  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  mutual  fund  transactions. 
MCC's  Fund/Serv  is  designed  to  extend 
to  MCC  participants  the  benefits  of  a 
centralized  automated  processing 
system  for  mutual  fund  purchases  and 
redemptions.  This  service  faciUtates  the 
prompt  and  accurate  clearance  and 
settlement  of  mutal  fund  transactions  by 
allowing  mutual  fund  purchase  and 
redemption  information  to  be  submitted 
in  one  standardized  format  to  one 
central  location,  instead  of  submitting 
such  information  in  different  formats  to 
each  mutual  fund. 

MCCs  proposed  clearing  fund 
requirement  for  Fund/Serv  is  based 
upon  an  individual  member's  activity 
level  in  Fund/Serv  and  upon  the  fact 
that  Fund/Serv  is  not  a  guaranteed 
service.  MCC's  clearing  fund 
requirements  are  the  same  as  NSCC's 
clearing  fund  requirements  for  Fimd/ 
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Serv  participants.**  Specifically,  the 
clearing  fund  deposits  are  designed  to 
protect  MCC  from  risk  associated  with 
Fund/Serv,  including  the  risk  of 
simultaneous  defaults  by  a  MCC 
participant  and  a  NSCC  mutual  fund 
participant  NSCC  can  withhold 
payment  and  reverse  any  transactions 
to  its  mutual  funds  made  by  the 
defaulting  MCC  participant  if  it  receives 
notice  of  a  default  from  MCC  by  3.-00 
p.m.,  the  time  NSCC  pays  its  Fund/Serv 
participants.  From  3:00  p.m.  until 
approximately  8:00  a.m.  the  next  day. 
NSCC  could  place  a  stop  payment  on 
any  funds  paid  to  any  mutual  fund  as  a 
result  of  transactions  by  a  MCC 
defaulting  participant  Once  NSCC 
participants  have  received  their  funds, 
NSCC  could  charge  those  mutual  funds 
that  received  payment  on  transaction  by 
defaulting  MCC  participants  and,  absent 
a  default  of  a  NSCC  mutual  fund 
participant  should  be  able  to  recover 
such  funds.  MCC  must  notify  NSCC  as 
early  as  possible  of  a  MCC  participant's 
default  in  order  for  NSCC  and  MCC  to 
avoid  or  minimize  their  potential 
financial  exposure. 

MCC  has  informed  the  Commission 
that  it  has  not  experienced  any 
problems  with  late  payments  or  unpaid 
settiements  by  its  members,  and 
accordingly,  MCC  has  not  suffered  any 
losses  that  would  require  its  members  to 
make  additional  clearing  fund 
contributions.  MCC  has  not  had  to  take 
any  disciplinary  actions  against  any  of 
its  members  for  not  making  timely 
payments,  or  use  the  clearing  fimd 
during  the  pilot  program.  In  addition, 
MCC  has  not  experienced  any  problems 
with  mutual  fimd  contra  parties  fulfilling 
their  responsibilities  to  transmit  and 
receive  information  and  pay  their  Fund/ 
Serv  obligations. 

NSCC  has  developed  and  operated 
Fund/Serv  since  the  pilot  program 
began  in  February  1986,  with  no 
significant  operational  problems." 
Extending  the  benefits  of  Fund/Serv  to 
MCC  participants  will  help  achieve  the 
Act's  goal  of  facilitating  the 
establishment  of  a  safe,  efficient  and 
equitable  national  clearance  and 
settiement  system  for  mutual  fund 
transactions. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  tiiat  tiie 
proposed  rule  changes  (File  Nos.  SR- 


>>  NSCCs  Fund/Serv  clearing  fund  requirements 
were  approved  in  Securities  Exchange  Act  Release 
No.  26377  (December  2a  1988)  53  FR  S2S46. 

■*  Securities  Exchange  Act  Release  No.  221)28 
(February  2a  1986).  51  FR  8064. 


MCC-87-05  and  SR-MCC-87-07)  be, 
and  hereby  are,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  ]anuary  31, 1989. 
Jonathan  G.  Katx, 
Secretary. 
[FR  Doc.  89-2829  Filed  2-8-89: 8:45  am] 

BNJJNQ  CODE  tOW-OI-H 

[RaL  No.  34-26512;  Rte  No.  SR-MSCC-«»-1] 

Self  Regulatory  Organizatlofw; 
National  SecurftiM  Clearing  Corp^ 
Filing  end  InMiMdiate  Effectiveness  of 
Propoeed  Rule  CtuHtge 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s  (b)(1),  notice  is  hereby  given 
tiiat  on  January  27, 1989,  NSCC  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  n.  and  IU,  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organizatioo's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  the  following  fees.  NSCC's  fee 
for  keypunching  Transfer  Initiation  Form 
information  ("Tff")  related  to  the 
Automated  Customer  Account  Transfer 
Service  ("ACATS")  shall  be  $1.00  per 
item,  its  Inter-City  Deliveries  ("lESS") 
fee  shall  be  $2.75  per  envelope,  its 
National  Transfer  Service  ("NTS")  fee 
shall  be  $1.25  per  envelope,  its  Dividend 
Settiement  Service  fee  shall  be  $0.25  per 
envelope,  and  its  Correspondent 
Delivery  and  Collection  Service 
("CDCS")  fee  for  deliveries  other  than 
those  through  the  International 
Securities  Clearing  Corporation  shall  be 
$18.00  per  envelope  plus  pass-through 
costs  to  reach  locations  outside  of 
immediate  local  delivery  areas. 

n.  Self-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

(a)  The  proposed  rule  change  consists 
of  modifications  to  NSCC's  fees  relative 
to  two  of  its  services.  The  proposed  rule 
change,  set  forth  in  Exhibit  A.  increases 
the  fee  for  keypunching  Transfer 
Initiation  Form  Information  ("TIF") 
related  to  the  Automated  Customer 
Account  Transfer  Service  ("ACATS"). 
The  increase  is  necessary  because  TIF 
information  is  more  voluminous  and 
complex  than  other  ACATS  items  and 
thus,  requires  a  greater  period  of  time 
for  the  keypunching  of  data.  The 
proposed  rule  change  set  forth  in  Exhbit 
B  increases  the  fee  for  certain  NSCC 
Delivery  Services.  The  fee  change  is 
necessary  because  the  volume  of 
physical  deliveries  has  decreased,  while 
fixed  costs  for  providing  the  service 
(including  rent  manpower  and 
insurance)  have  increased  substantially. 
The  fee  changes  will  be  effective 
January  1, 1989. 

(b)  Because  the  proposed  rule  change 
relates  to  the  equitable  allocation  of  fees 
among  NSCC  participants,  it  is 
consistent  with  the  requirements  of  the 
1934  Act  as  amended  (the  "Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  a  self-regulatory 
organization. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  believe  that  the  proposed 
rule  will  have  an  impact  or  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  comments  have  been  solicited  or 
received.  NSCC  will  notify  the 
Commission  of  any  written  comments 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934. 
At  anytime  within  sixty  days  of  the 
filing  of  such  a  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
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purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  SolidfiHoa  of  Ciiminiiti 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  that  are  filed  with 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552.  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Rfth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  SR-NSCC-69-1  and 
should  be  submitted  by  February  28, 
1989. 

For  the  CommisaioD  by  the  Divisioo  of 
Marliet  Regulation,  pursuant  to  delegated 
authority. 

Dated:  February  2. 1989. 
Jooatfiu  C.  Kati. 
Secretary. 
[FR  Doc  8»-287»  Fikd  a-0-H;  tcM  ami 


DEPARTMENT  OF  STATE 
[CM-t12t7] 

Shipping  Coordinating  CommittM; 
SuboofMiiltiaa  on  Safaly  of  LWaatSaa, 
Working  Group  on  Strip  Daaign  and 
uiiiipinani;  Msvimg 

The  Working  Group  on  Ship  Design 
and  Equipment  of  the  Sabcommittee  on 
Safety  (rf  Life  at  Sea  (SOLAS)  wiD 
conduct  an  open  meeting  on  March  2, 
1989  at  9-.30  a.m.  in  Room  6332  at  the 
United  States  Department  of 
Transportation,  Nasaif  Building.  400  7th 
Street.  SW..  Washington.  DC 

The  purpose  of  the  meeting  will  b«  to 
discuss  the  results  of  the  32nd  Session  of 
the  International  Maritime  Organization 
(IMO).  Subcommittee  on  Ship  Design 
and  Equipment  (DE).  held  December  5  to 
9, 1968.  and  to  prepare  for  the  33rd 
SeMieo  of  IMO  OE,  tentatively 


scheduled  for  the  Spring  of  1980.  items 
of  discussion  will  include  the  foUowinf: 
Review  of  the  Mobile  Offshore  DriUing 
Unit  (MODU)  Code;  materials  other  than 
steel  for  pipes:  maneuverability  of  ships; 
helicopter  facilities  offshore;  bdow  deck 
openings  into  cargo  tanks;  requirements 
for  purpose  and  non-purpose-built  ships 
dedicated  to  the  carriage  of  irradiated 
nuclear  fueh  harmonization  of  alarm 
provisions;  amendments  of  regtdations 
II-1/41  and  45  of  SOLAS  1974.  as 
amended;  ventilation  of  vehicle  decks 
during  loading  and  unloading:  review  of 
reporting  requirements  on  Codes  and 
Assembly  resolutions  related  to  the 
work  of  the  Subcommittee: 
underpressure  in  cargo  tanks  due  to  the 
application  of  vacuum  systems  to 
minimize  the  effect  of  pollution  of  oil 
after  damage;  maximum  stowage  height 
of  survival  craft:  and,  carriage  of 
dangerous  goods  on  vehicle  decks  of 
cargo  ships. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact 
Captain  ].C.  Maxham  at  (202)  267-2987, 
U.S.  Coast  Guard  Headquarters  (G- 
MTH),  2100  Second  Street.  SW.. 
Washington,  DC  20593-0001. 

Date:  Janoaiy  25,  IflBft 
lV»Me).Wai<ia. 

Chainnan,  Shipping  Coordinating  Committee. 
[FR  Doc  a»-27a3  Piled  2-«-«;  S:45  am] 

COOC  «71«-«7-« 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  tha  Sacratary 

[Order  n-t-2i  Doclmta  45042  and  49*43] 

Applcattoaa  a#  LouWana-PacMc  Corpk 
For  ConMcata  Authority  Umtor 
SubpartO 

aqcncy:  Department  of  Transportation. 
ACTKM:  Notice  of  Order  to  Show  Cause. 


:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  orders  finding  Louisiana-Pacific 
Corporation  fit  and  awarding  it 
certificates  of  public  convenience  and 
necessity  to  engage  in  domestic  and 
foreign  charter  air  transportation  of 
persons  and  property. 
DATC8:  Persons  wishing  to  fiie 
objections  should  do  so  no  later  than 
February  17. 1969. 

anoimtH.  Ot^ections  and  answers  to 
objections  abeuld  be  filed  is  Dockets 
45942  and  48M3  and  addressed  to  the 
Oocaaientary  Servicas  DWision  iC-66. 
Room  4107).  U.S.  D«partiMnt  of 
TraoqMrtation.  400  Seventh  Street.  SW.. 


Waafangtao.  DC  20686  and  should  be 
served  opoa  the  parties  lietad  in 
Attadanent  A  to  dw  order. 


ran  fuhtnoi  airanMATiON  contach 
Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-58^  Room  6401],  U.S. 
Department  of  Transportbtion,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  (202)  3e6-234a 

Dated  February  1, 1989. 
Gregory  S.  Dole, 

Assistant  Secretary  for  PoNcy  and 
Intemationoi  Affairs. 
[FR  Doc.  B9-2aB7  Filed  2-<V-89;  MS  am) 

BNJJNQCOOC  4*10-U-M 


DEPARTMENT  OF  THE  TREASURY 

PuMIc  Information  CoNaction 
Racfuiraniants  Subnilttad  to  0MB  for 


February  X  1980k 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-611.  Copies  of  the 
submi88ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Interna!  Revenue  Service 

OMB  Number  1545-0746 

Fann  Number:  None 

Type  of  Review:  Extension 

Title:  Creditability  of  Foreign  Taxes 

Description:  The  information  needed 
is  a  statement  by  the  taxpayer  that  it 
has  elected  to  apply  the  safe  harbor 
formula  of  section  1.901-2A(e)  of  the 
foreign  tax  credit  regulations.  This 
statement  is  necessary  in  order  that  the 
IRS  may  properly  determine  the 
taxpayer's  tax  liability. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit 

Estimated  Ntunber  of  Respondents: 
110 

Estimated  Burden  Hours  Per 
Response:  20  minutes 

Frequency  of  Response:  Nonrecurring 

Estimated  Total  Reporting  Burden:  37 
hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571, 1111  Constitutioa  Avenue, 
NW..  Washington.  DC  20224. 
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OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Omce  Building.  Washington.  DC  20503. 
Lou  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  89-2803  FUed  2-6-88;  8:45  am] 

BILLINO  CODE  4S10-2S-M 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Procaduraa  And  DaadOnaa  for  Grant 
AppHcaUona 

Contact:  Dr.  Hrach  Gregorian 

This  announcement  succeeds  the 
Federal  Register  announcements  of  July 
16. 1986  {Interim  Procedures  for  Grant 
Applications),  December  10. 1988 
[Notice  of  Changes  in  Grant  Application 
Review  and  Voting],  and  December  23. 
1987  [Procedures  for  Grant 
Applications).  It  is  effective  upon 
publication  in  the  Federal  Re^ster.  The 
United  States  Institute  of  Peace  invites 
public  comment  and  emphasizes  that 
this  announcement  provides  procedures 
that  are  subject  to  modification  from 
time  to  time  as  experience  and  further 
consideration  warrant  Significant 
changes  will  be  published  in  the  Federal 
Register. 

llie  announcement  identifies  eligible 
recipients  for  grants:  the  subject-matter 
scope  for  which  grants  may  be  issued, 
including  areas  of  special  interest  to  the 
United  States  Institute  of  Peace:  and  the 
procedures  the  Institute  will  follow  to 
receive,  evaluate,  and  act  upon  grant 
applications.  It  also  provides  deadlines 
for  the  submission  of  applications  (with 
accompanying  decision  dates],  and 
explains  how  grant  application  forms 
may  be  obtained. 

Introduction 

The  United  States  Institute  of  Peace  is 
an  independent,  nonprofit  corporation 
established  by  Act  of  Congress  (Pub.  L 
98-525)  in  October  1984.  It  was  created 
to .  .  . 

serve  tlie  people  and  the  Government  tlirough 
the  widest  possible  range  of  education  and 
training,  basic  and  applied  research 
opportunities,  and  peace  infonnation  services 
on  the  means  to  promote  international  peace 
and  the  resolution  of  conflicts  among  the 
nations  and  peoples  of  the  world  without 
recourse  to  violence. 

[United  States  Institute  of  Peace  Act  section 
1702(b)] 

The  United  States  Institute  of  Peace  is 
funded  entirely  by  federal 
approppriations.  The  Institute  is 
prohibited  from  receiving  gifts, 
contributions,  and  grants  from  foreign 
governments  or  agencies  and  from 


private  individuals  or  oiganizations.  The 
Institute  is  governed  by  a  fifteen- 
member  Board  of  Directors,  including 
four  ex  officio  members  from  federal 
service,  and  eleven  individuals 
appointed  from  outside  federal  service 
by  the  President  of  the  United  States 
and  confirmed  by  the  United  States 
Senate. 

Hw  Grants  Program  EligibiBty.  Subject- 
Matter  and  Deadlines 

Eligible  Grant  Recipients 

Through  its  two  principal  grantmaldng 
components — Unsolicited  Grants  and 
Solicited  Grants — the  Institute  promotes 
scholarship,  education,  training,  and  the 
dissemination  of  information  on 
international  peace  and  conflict 
management  by  providing  financial 
support  to  nonprofit  oiganizations. 
official  public  institutions,  and 
individuals.  Grantees  may  be  foreign 
nationals  or  foreign  nonprofit 
institutions  and  official  public 
institutions.  The  Institute  is  required  to 
pay  in  grants  or  contracts  at  least  one- 
fourth  of  its  annual  appropriations  to 
nonprofit  or  official  public  institutions, 
which  include: 

Institutions  of  postsecondary,  oommimity, 
secondary,  and  elementary  education 
(including  combinations  of  such  institutions) 

Public  and  private  educational,  training,  or 
research  institutions  (including  the  American 
Federation  of  Lalioi^— the  Congress  of 
Industrial  Organizations)  and  libraries,  and 

Public  departments  and  agencies  (including 
State  and  territorial  departments  of  education 
and  commerce). 

[United  States  Institute  of  Peace  Act 
section  1705(c)] 

The  Institute  may  obligate  through 
grants  and  confracts  more  than  twenty- 
five  percent  of  its  annual  appropriations 
to  nonprofits  or  official  public 
institutions.  The  twenty-five  percent 
requirement  also  applies  to  appropriated 
funds  from  any  prior  fiscal  year  that 
have  been  transferred  to  the 
Endowment  of  the  United  States 
Institute  of  Peace. 

Indirect  Costs 

The  Institute  does  not  favor  applying 
the  public  monies  entrusted  to  it  to  costs 
not  directly  related  to  any  project  being 
funded.  Applicants  are  advised  to 
explain  both  the  necessity  for  such 
indirect  costs  in  their  proposal  and  to 
describe  efforts  made  to  reduce  or 
eliminate  them. 

Subject-Matter  Scope  of  Grants 

The  Institute  does  not  take  positions 
on  poUcy  issues  pending  before 
Congress  or  other  domestic  or 


international  bodies  and  does  not 
mediate  particular  international 
disputes.  Therefore,  the  Institute  will  not 
fund  grant  proposals  of  a  partisan 
political  nature  or  proposals  that  would 
inject  the  grantee  or  the  Institute  into 
the  policy  processes  of  the  United  States 
government  or  any  foreign  government 
or  international  organization.  In 
addition,  in  accord  with  the  United 
States  Institute  of  Peace  Act  section 
1709(b).  the  Institute  %vill  not  use 
political  tests  or  political  qualifications 
in  selecting  or  monitoring  any  grantee. 

In  implementing  its  research, 
education  and  training,  and  public 
information  mandates,  the  broad 
purposes  for  which  the  Institute  invites 
and  will  consider  grants  are: 

(1)  To  carry  out  basic  and  applied  research, 
particularly  of  an  interdisciplinary  or 
multidisciplinary  nature,  on  the  causes  of  war 
and  other  international  conflicts,  on  the  ways 
in  which  conflicts  have  lieen  or  can  be 
prevented,  contained,  or  terminated,  and  on 
the  condition  and  character  of  peace  where  it 
obtains  among  nations  and  peoples; 

(2)  To  educate  students,  including  graduate 
and  post-graduate  students,  and  the  general 
public  on  questions  of  international  peace 
and  conflict  resolution,  including  peace  and 
conflict  resolution  theories,  methods, 
techniques,  programs,  and  systems  and  the 
experience  of  the  United  States  and  other 
nations  in  resolving  conflicts  with  justice  and 
dignity  and  without  violence: 

(3)  To  conduct  training,  symposia,  and 
continuing  education  programs  for 
practitioners,  policymakers,  policy 
implementers,  and  citizens  and  nondtizens 
that  will  develop  their  skills  in  international 
peace  and  confUct  resolution; 

(4)  To  make  international  peace  and 
conflict  resolution  research,  education,  and 
training  more  available  and  useful  to  persons 
in  government,  private  enterprise,  and 
voluntary  associations,  including  Die  creatioa 
of  handbooks  and  other  practical  materials: 

(5)  To  examine  the  resolution  of  conflict 
between  free  trade  unions  and  Communist- 
dominated  organizations  in  the  context  Of  the 
global  struggle  for  the  protection  of  human 
rights;  and 

(6)  To  assist  the  Institute  in  its  publication, 
clearinghouse,  library,  and  other  information 
services  programs. 

Priority  Subject  Areas  for  Grants 

-     Mindful  of  its  obligation  to  expend 
taxpayer  fimds  with  great  care,  the 
Institute  is  conducting  a  review  of  past 
and  ongoing  research  in  international 
peace  and  corflict  management  and 
related  fields,  in  order  to  identify  gaps 
and  subjects  that  warrant  additional 
consideration. 

The  Institute  seeks  to  obtain  the 
maximum  benefits  from  its  grantmaldng 
program  for  research,  education  and 
training,  and  public  infonnation 
activities.  The  Board  of  Directors  has 
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determined  that  encouraging  a 
concerted  focaa  on  specific  identified 
sub|ecta — which  will  ba  changed  from 
time  to  time  to  reflect  new  priohtiea — 
will  increaie  the  Institute's 
effectiveness.  It  has  identified  several 
areas  Ux  priority  consideratioa  in  the 
immediate  future.  The  Board 
emphasizes,  however,  that  a{^>licants 
should  feel  bee  to  submit  proposals 
dealing  with  other  aspects  of  the 
Institute's  mandate.  They.  too.  will 
receive  careful  attentkuk 

The  subiecta  of  special  interest  to  the 
Institute  at  the  present  time  are: 

•  Research  on  the  raktionahip  between 
adherence  to  international  human  righto 
•tandardf  and  inteniational  peace. 

•  Reaearch  on  perceptions  of  peace  across 
political  lytteau  and  ideologies,  including 
the  comparative  atatua  of  peace  novementa 
and  their  impact  onder  different  political 
ayatema,  and  a  coa^>arative  aaaeaaaent  and 
aurvey  of  the  toarhing  of  peace. 

•  Raeearch  on  negotiatioaa,  inckiding 
leaaooa  boos  negotiatioas  between  the  United 
Statea  and  the  Soviet  Unioa.  leaaoos  from 
negotiatians  between  dnocrstic  and 
nondsBOcratic  systems,  and  general  tesaona 
in  the  art  of  negoliatioa 

•  Research  on  the  relationship  between 
domestic  political  ayatema  and  the  aggressive 
uae  of  force. 

•  ReacartA  on  atrengthening  the  non-use- 
of-force  provislona  of  the  United  Nationa 
Charter,  including  the  effectiveneaa  of  the 
United  Nationa  and  other  international 
inatitutiona  in  dealing  writh  low  intenaity  and 
covert  forma  of  aggreaaion. 

•  Reaearch  on  ttte  mediation  of  political 
change. 

•  Developing  curricula  and  BMleriala  for 
the  atndy  of  international  peace  and  confBct 
reeehition  from  high  achooi  tivoiigh  poct- 
graduate  programs. 

•  Developing  curricala  end  msteriais  for 
negotiation,  mediation,  and  conciliation 
theory,  teaching,  and  tiahiiug. 

•  Asaisting  media  programming,  inchnhng 
research  and  the  development  of  materials 
particnlsriy  for  television  and  radio,  that  wiD 
bring  information  about  iasuea  of 
international  peace  and  confHct  resolution  to 
the  broader  public. 

•  Developing  Ubrary  programs,  databaaea 
and  bibliopaphias  and  iapiementing 
collection  development 

Unsolicited  GntatM  Applieatkm 

Deadlines 

There  are  three  cycles  of  competition 
for  tmsolidted  grants: 


Cycle 

Ooaianator 
appaceScn 

NoMnoufi  dilp 

, 

Junet...     

OdBkart 

Fafenwyi 

Lata  Saptambar 

latr  Ftrwy 

N 

■1. 

Lets  May 

SoHdladCtaota 

In  addition  to  its  estabHsfaed  practice 
of  providing  support  for  misolicited 
grant  proposals,  the  biatitute  soBcits 
proposals  Aat  fbcas  attention  on  certain 
themes  and  topics  xA  special  interest. 
Solicited  grant  topics  are  announced 
annually  and  mn  published  separately 
in  the  Federal  Register. 

Soheited  Gnmtt  Application  Deadline 

Solicited  grant  topics  are  normaUy 
announced  in  late  December.  The 
annual  deadline  for  applications  in  the 
solicited  grants  competition  is  April  1. 
The  notification  date  for  applicatioBs  in 
this  category  is  late  July. 

Grants  Program  Prooodiues 

Grant  Proposals 

Every  proposal  for  a  grant  fraoi  the 
Institute  most  be  made  on  an  official 
Application  Form  and  may  inchula 
attachments  as  needed.  It  is  particalariy 
important  that  all  pages  of  the 
Af^ication  Form  be  filled  out 
completely  and  with  care.  Some 
members  of  the  Institute's  Board  of 
Directm  may  see  no  more  of  the 
application  than  the  Application  Form. 
Applicants  must,  therefore,  report  the 
basic  elements  of  their  jmipoaals  clearly 
and  sucdncdy  therein. 

Every  proposal  must  be  submitted  in 
four  typed  copies.  The  Application  Form 
may  be  obtained  frmn  the  Iiwtitirte  at 
the  address  given  below.  In  addition  to 
the  information  required  in  the 
Application  Form,  a  proposal  may  be  as 
detailed  as  the  applicant  desires. 

Project  directors  from  colleges, 
universities,  official  public  institutitxis. 
and  nonprofit  organizations  should  be 
sure  to  consult  with  grants  officials  of 
their  iiutitutions  in  preparing  project 
budgets.  Budget  categories  indudiBd  in 
the  official  Application  Form  are 
intended  for  general  use.  Although  the 
terminology  may  not  cmrespond  well 
with  usages  employed  at  any  given 
institution,  apphcanta  should  make 
every  effort  to  use  USIP  forms  and  to 
provide  a  detailed  budget  description. 

Review  Process 

The  Institute's  staff  will  exanune 
every  proposal  for  eligibility  and 
completeness.  Questions  on  either  will 
be  referred  to  thie  applicant  Staff 
responses  on  eii^bility  and 
completeness  w^  not  be  considered 
part  of  the  formal  review  process,  bat 
the  Institute's  President  will  iirform  the 
Board  of  Directors  of  any  applicant 
determined  by  the  fawtitote's  staff  not  to 
qtiali^  OB  pmrnds  of  ineligiliiMty  bmI  of 
any  proposal  that  is  incomplete  and  has 
not  within  a  reasonable  p^iod  of  tfane 


been  made  complete.  After  staff 
examination,  the  President  will  send  aD 
eligible  and  complete  applications  to  the 
Board  of  Director*  for  review. 

Normally,  each  member  of  the  Board 
of  IMrectors  will  receive  a  copy  of  the 
official  Application  Form.  In  addition, 
each  application  will  be  assigned  to  a 
committee  of  the  Board  for  initial 
review,  and  each  member  of  that 
committee  wiU  receive  copies  of  die 
Application  Form  and  all  attachments 
submitted  by  the  applicant.  Any  Board 
member  not  on  the  committee  to  which 
the  application  has  been  assigned  may 
request  to  receive  a  full  application  (i.e., 
the  official  form  and  aU  attachments)  at 
any  time. 

Upon  receipt  of  application*  for 
review  at  designated  meetings  of  the 
Board  of  Directors,  each  member  will 
notify  the  Institute's  Ethics  Officer  of  his 
recusal  from  review  and  action  on  any 
application  involving  a  conflict  of 
interest  or  the  appearance  of  a  conflict 
of  interest.  (For  additional  information 
on  recusal,  see  the  last  paragraph  of  this 
announcement.) 

In  reviewing  applications,  members  of 
the  Board  committee  to  which  those 
applications  have  been  assigned  will 
divide  them  into  two  categories:  P 
(api^cations  for  possible  award)  and  N 
(noncompetitive  applications).  The 
ratings  will  be  commtmicated  to  the 
Institute's  Director  of  Grant  Programs. 

All  applications  receiving  a  P  -rating 
bom  any  committee  member  will  be 
reviewed  and  acted  upon  in  committee. 
Applications  falling  fuHy  into  the  N 
category  n.e.,  not  receiving  a  P  -rating 
from  any  committee  member  and  not 
requested  for  discussion  by  a  Board 
member  not  on  the  committee)  will  not 
be  discussed  in  committee  and  will  be 
regarded  as  recommended  for  rejection 
by  the  full  Board.  In  the  course  of 
committee  discussion  or  at  any  time 
prior  to  making  recommendations  to  the 
full  Board,  the  committee  may  decide  to 
review  and  act  upon  an  application 
originally  receiving  a  full  A^ -rating. 

All  applications  not  falling  fully  into 
the  N  category  will  be  discussed  by  the 
full  Board  in  plenary  session.  A^^ated 
applications  will  be  reported  to  the  full 
Board  as  rejected,  but  may  be  reviewed 
if  a  Board  member  so  requests.  All 
applications,  irrespective  of  dieir  initial 
ratings  or  coimnittee  recommendation, 
will  be  voted  on  by  the  full  Board  of 
Directors. 

Outside  review  of  ap|riications  may 
be  sought  during  any  part  of  dw  review 
and  action  process.  Ajiy  Board  member, 
whether  on  the  initial  review  conmiittee 
or  otherwise,  may  request  outside 
review  of  aa  apphcatioa.  In  each 
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instance  of  outside  review,  the  Institute 
staff  will  seek  at  least  one  specialist  in 
the  field  relevant  to  the  particular 
project  proposed  in  the  application  (or 
as  close  to  it  as  possible)  and  one  from 
an  outside  field. 

In  evaluating  grant  appUcations, 
central  concerns  will  include:  (1)  The 
significance  of  the  project  to  the 
Iiistitute's  mandate  and  the  subject 
areas  of  special  interest  identified  by 
the  Board  of  Directors  and  listed  above; 
(2)  evidence  that  the  project  will  not 
simply  duplicate  existing  knowledge  or 
programs;  (3)  the  likelihood  that  tiie 
project  will  make  a  significant 
contribution  to  the  firid  in  scholarship 
and  knowledge;  and  (4)  the  usefulness  of 
the  proposed  product  in  fuUUlisg  the 


Institute's  mandate.  The  Institute  is 
particularly  interested  in  proposals  that 
envision  a  specific  pnxiuct  of  enduring 
value. 

Conflict  of  Interest  and  Recusal 

Institute  Directors,  officers,  and 
employees  will  recuse  themselves  bom 
the  consideration  process  with  respect 
to  any  application  for  a  grant  widi 
which  they  have  a  conflict  of  interest  or 
which  mi^t  reasonably  present  the 
appearance  of  a  conflict  of  interest.  All 
recusals  will  be  reported  to  the 
Institute's  Ethics  Officer.  Directors, 
officers,  or  employees  of  the  Institute 
who  have  reason  to  believe  they  may 
have  a  potential  conflict  of  interest 
regarding  any  proposal  upon  which  they 


are  called  to  act  shall  bring  the  situation 
to  the  attention  of  the  Ethics  Officer  for 
guidance.  Nothing  in  this  paragraph 
shall  be  read  as  diminishing  in  any  way 
the  conflict  of  interest  provisions 
contained  in  the  United  States  Institute 
of  Peace  Act  including  section  1706(g). 
^qilication  Forms  are  available  from 
United  States  Institute  of  Peace.  1550  M 
Street  NW.,  Suite  70a  Washington,  DC 
20005-1706  (202)  457-170a  FAX#  (202) 
429-6063. 

January  27, 1989. 

February  Z.  1988.  — 

Chaitea  Dntyea  Smith, 
General  Counsel. 

[PR  Doc.  89-2917  Filed  Z-6-88;  8:45  am) 
aaiMC  cooc  sis»-ei-« 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  54.  No.  24 

Tuesday.  Feburary  7,  1989 


Ttw  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


nOCNAL  RCSCItVI  tYSTCM  BOARD  OF 
OOVtRNORS 


•  DATK  lOKX)  a.m..  Friday, 
February  10, 1989. 

PLACt:  Maniners  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21  st  Streets, 
NW.,  Washington.  DC  20551. 

BTATUS:  Open. 

MATTDIS  TO  M  CONSIDCIIfD; 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  interpretation  of 
Regulation  H  (Membership  of  State 
Banking  Institutions  in  the  Federal 
Reserve  System)  regarding  investment 
in  mutual  funds. 

Discussion  Agenda 

2.  Proposed  revision  of  the  Board's 
1980  Community  Reinvestment  Act 
Information  Statement. 

3.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  beneRt  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORI 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)452-3204. 

Date:  February  3, 1989. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  89-2925  Filed  2-3-69;  ia36  am] 
MLLMO  COOC  SSIO-OI-M 

FCDCRAL  RESERVI  SYSTEM  BOARD  OP 
GOVERNORS. 

TIMS  AND  DATE:  Approximately  11:00 
a.m..  Friday,  February  10, 1989, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 


place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW..  Washington.  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Issues  regarding  eligibility  criteria 
for  Federal  Reserve  Bai^  and  Branch 
directors. 

2.  Personnel  actions  (appointments, 
promotions,  assigimients,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORS 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
annotmcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  February  3, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  80-2928  Filed  2-^-89;  10:38  am] 

■HJJNQ  CODE  «210-ei-« 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

February  2, 1989. 

TIME  AND  date:  10:00  a.m..  Thursday, 

February  9, 1989. 

place:  Room  600, 1730  K  Street.  NW.. 
Washington,  DC. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Possible  revisions  to  present 
Commission  Procedural  Rules  59-65, 29 
CDR  2700.5&-65. 

Any  person  intending  to  attend  this 
meeting  who  requries  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629 
(202)  566-2673  for  TDD  Relay. 
Jean  H.  Ellen, 
Agenda  Clerk. 

[FR  Doc.  89-2959  Filed  2-»-89:  3:50  pm) 
WMJUa  COOC  (TSS-OI-M  ,      . 


NATIONAL  LABOR  RELATIONS  BOARD 
"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  January  31, 
1989,  Volume  54  FR  4939. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  meeting:  February  7, 1989, 9:30  a.m. 

CHANGE  IN  THE  MEETING:  The  open  part 
of  the  meeting,  casehandling  procedures 
is  canceled.  "Ilie  date  and  time  of  the 
closed  meeting  remain  unchanged. 

CONTACT  PERSON  FOR  MORE 
information:  John  C.  Truesdale. 
Executive  Secretary,  Washington,  DC 
20570,  Telephone:  (202)  254-9430. 

Dated,  Washington.  DC,  February  3, 1989. 

By  direction  of  the  Board. 
John  C  Thiesdale. 
Executive  Secretary,  National  Labor 
Relations  Board. 

(FR  Doc.  89-2951  Filed  2-3-89;  11:48  am] 
MLUNO  COOC  7S4S-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  February  6, 13,  20,  and 
27, 1989. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  6 

Monday,  February  8 

2:00  p.m. 
Briefing  on  Status  of  Peach  Bottom  (Public 
Meeting) 

Tuesday,  February  7 

2K)0  p.m. 
Briefing  on  Final  Rule  Regarding  the  High 
Level  Waste  Management  Licensing 
Support  System  (PubUc  Meeting) 

Wednesday,  February  8 

10:00  a.m. 
Briefing  on  Final  Rule  on  Fitness  for  Duty 
(Public  Meeting) 
Thursday,  February  9 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting): 
a.  Policy  Statement  on  the  Cooperation 
with  States  at  Commercial  Nuclear 
Power  Plants  and  Other  Nuclear 
Production  and  Utilization  Facilities 
(Tentative) 

Friday,  February  10 

2:00  p.m. 
Oral  Argument  on  Sanction  Issue  in 
Shoreham  Proceedings  (Public  Meeting) 
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Week  of  February  13  (Tentative) 

Friday,  February  17 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Februuy  20  (Tentetive) 

Tuesday,  February  21 

10:00  a.m. 
Briefing  on  Staff  Proposal  on  Continuity  of 
Government  Program  (Ckned — Ex.  1) 

2:00  pjn. 
Briefing  nn  Hnal  Rule  on  Early  Site 
Permits:  Standard  Design  Certificatioa: 
and  Combined  Licenses  for  Nndear 
Power  Reactors  (PubUc  Meeting) 

Wednesday,  February  22 

10A)a.m. 
Briefing  on  Status  of  West  Valley  Project 
(Public  Meeting) 

Thursday,  February  23 
3:30pjn. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  27  (Tentative) 

Monday,  February  27 

lomo&ja. 
Briefing  on  the  Status  of  NUREG-llSO 
(Public  Meeting) 
2.-00  p.m. 
Briefing  on  Final  Report  on  BWR  Mark  I 
Containment  Issues  (Public  Meeting) 

Wednesday,  March  1 

9:30  a.m. 
Briefing  on  Report  oo  Maintenance 
Performance  Indicator  Development 
(Public  Meeting) 

Thursday.  March  2 

1(fc00a.m. 
Briefing  on  Importing  and  Exporting  of 
Radioactive  Waste  (Public  Meeting) 
11:30  a.m. 
Afikaation/DiscuaaioB  and  Vote  (Public 
Meeting]  (if  needed) 


Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmatioa  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording) — (301)  492-0292. 

CONTACT  PERSON  POR  MORE 
WFORMATION:  Williwn  HiU.  (301)  482- 
IflSL 

wininiM.ira.1^.. 

Off  ice  of  the  Secretary. 

February  2, 1MB. 

[FR  Dofc  80^2871  Filed  2-3-60: 3:06  pm) 
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This  MCtkxi  of  the  FEDERAL  REGISTER 
contains  edKorial  corections  of  previousiy 
puMishsd  Prasidantial.  Rule,  Proposed 
Rule,  and  Notice  documents  and  voKimes 
of  ttie  Code  of  Federal  Regulations. 
These  corrections  are  preftared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  ue  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  In  the 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPT941030;  FRL-347e4] 

TWwity-TMrd  R«port  Of  ttw 
Interaganqr  TMUng  CommtttM  to  ttio 
Administrator;  Rooolpt  of  Roport  and 
nw|uasi  ror  conMiwnia  naoaroing 
Priority  UM  of  CtMinicais 

Correction 

In  notice  doctiment  8&-2630e  beginning 
on  page  46282  in  the  issue  of 
Wednesday,  November  16, 1988,  make 
the  following  corrections: 

1.  On  page  46265,  in  the  second 
column,  in  the  table,  in  item  9.  at  the  end 
of  the  third  line,  insert  "hydroxy-,". 

2.  On  the  same  page,  in  the  same 
column,  in  the  table,  in  item  12,  in  the 
fourth  line,  insert  a  hyphen  before 
"hydroxy-". 

3.  On  the  same  page,  in  the  same 
column,  in  the  table,  in  item  13.  in  the 
fourth  Une.  insert  a  hyphen  before 
"hydroxy";  and  at  the  end  of  the  fifth 
line,  remove  "D". 

4.  On  page  46266.  in  the  second 
column  of  the  table,  the  second  entry 
(corresponding  to  "Empirical  Formula") 
should  read  "CJl,«Cl,0«P". 

5.  On  the  same  page,  in  the  first 
column,  in  the  last  line,  before  "and" 
insert  "automobiles,  buildings,  etc.  are 
scrapped  and  disposed  of  in  dumps". 

MUJNaCOOt  1MS4VO 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatratlon 

21 CFR  Parts  50  and  56  ~^ 

[Dociiel  Na  vm4MX\ 

Protoction  of  Human  Su(>)sct^ 
Informad  Conssnt;  Standards  for 
Institutionai  Rsvlsw  Boards  for  Ctinieal 
Invsstlgations 

Correction 

In  proposed  rule  document  88-25553 
beginning  on  page  45678  in  the  issue  of 
Thursday,  November  10, 1988,  make  the 
following  corrections: 

1.  On  page  45680,  in  the  second 
column,  in  the  last  line,  "§  2.110(b)" 
should  read  "8 .110(b)". 

2.  On  page  45681,  in  the  Sni  column, 
under  PART  56-^NSTmmONAL 
REVIEW  BOARDS,  in  the  authority 
citation,  in  the  12th  line,  after  "381)" 
insert  a  comma:  and  in  the  15th  line, 
"263-263n"  should  read  "263b-263n". 

MUan  COM  1MM14 


DEPARTMENT  OF  THE  TREASURY 

Intsmal  Rsvsnus  Ssrvics 

26  CFR  Parts  53  and  56 

[EE-154-78] 

Lobbying  by  Public  Chariti«s; 
LoM>ying  by  Privats  Foundations 

Correction 

In  proposed  rule  document  88-29304 
beginning  on  page  51826  in  the  issue  of 
Friday,  December  23, 1988.  make  the 
following  corrections: 

S53.494S-2    [Corrected] 

1.  On  page  51834,  in  the  second 
colunm,  in  S  53.4945-2(d)(l)(vii),  in 
Example  (4),  the  first  line  should  read 
"Example  (4).  P  publishes  a  bi-monthly". 


2.  In  S  53.4945-2(d)(l)(vii).  in  Example 
10,  on  page  51835.  in  the  let  column,  in 
the  10th  line,  "{  S3.4945-2(d)(v)"  should 
read  "S  53.4945-2(d)(l)(v)". 

3.  On  page  51835,  in  the  first  column, 
in  S  53.4945-2(d)(4),  in  the  12th  line,  after 
"lobbying"  insert  "and  are  thus  taxable 
expenditures  under  section  4945". 

SM.4911-2    [Convcted] 

4.  On  page  51836,  in  the  first  column, 
S  56.4911-2(b)(2)(ii)(C)  and  the  closing 
text  of  paragraph  (b)  should  read  as 
follows: 

(C)  Encourages  the  recipient  of  the 
communication  to  take  action  with 
respect  to  such  legislation. 
(For  special  rules  regarding  certain  mass 
media  communications,  see  §  56.4911- 
2(b)(5)). 

5.  On  page  51838,  in  the  2nd  column, 
in  {  56.4911-2(b)(4)(U)(q.  in  Example  (5), 
in  the  15th  line,  "in"  should  read  "is". 

6.  On  page  51840,  in  the  3rd  column,  in 
\  5e.4911-2(c)(l)(vii),  in  Example  (5),  in 
the  25th  line,  "written"  should  read 
"within". 

7.  On  page  51841,  in  the  first  column, 
in  I  S6.4911-2(c)(l)(vii),  infxa/np/e^iO/ 
in  the  second  line,  "conduct  to"  should 
read  "conduct  a". 

8.  On  the  same  page,  in  the  second 
column,  in  §  56.4911-2(c)(2),  in  the  fourth 
line,  "board"  should  read  "broad". 

SS6.4911-3    [Corrected] 

9.  On  page  51843.  in  the  second 
column,  in  S  56.4911-3(b).  in  Example  (6). 
in  the  last  line.  "S  56.491-3(a)(2)(ii)" 
should  read  "S  56.4911-3(a)(2)(ii)". 

MLUNQ  cow  IMS-OI-O 


Tuesday 
February  7,  1989 


Part  II 

Department  of 
Energy 

Office  of  Conservation  and  Renewable 
Energy 

10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products:  Finai  Rulemaking 
Regarding  Regulations  Related  to  Energy 
Conservation  Standards  for  Consumer 
Products;  Final  Rule 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  430 

f  Docket  Na  CAS-RM-Tt-IIO] 

Energy  Conservation  Program  for 
Conaumer  Products:  Final  Rulemaking 
Regarding  Regulations  Related  to 
Energy  Conservation  Standarda  for 
Conaumer  Products 

AQmcv:  Department  of  Energy. 
action:  Final  rule. 

•UMMAMV:  The  Energy  Policy  and 
Conservation  Act,  as  amended  by  the 
National  Energy  Conserx'ation  Policy 
Act.  the  National  Appliance  Energy 
Conservation  Act  of  1987,  and  the 
National  Appliance  Energy 
Conservation  Amendments  of  1968. 
prescribes  energy  conservation 
standards  for  certain  types  of  consumer 
products.  As  a  generu!  matter,  these 
Federal  standards  preempt  State  and 
local  standards  and  any  other  State  and 
local  requirements  with  respect  to 
energy  e^iciency  or  energy  use  of  these 
products. 

The  Department  of  Energy  today  is 
issuing  a  fmal  rule  amending  Title  10. 
Part  430  of  the  Code  of  Federal 
Regulations  to  include  procedures  for 
petitions  that  may  be  made  by  States 
and  manufacturers  with  regard  to 
Federal  preemption  of  State  and  local 
energy  conservation  standards. 

The  rule  also  adds  procedures  by 
which  certain  small  businesses  may 
obtain  exemptions  from  the  standards 
and  sets  forth  procedures  for 
certification  and  enforcement  of  the 
standards.  Today's  action  also  includes 
the  following:  Clarification  of  the  basis 
for  calculating  the  heating  seasonal 
performance  factor  energy  conservation 
standard  prescribed  by  the  Energy 
Policy  and  Conservation  Act.  as 
amended,  for  central  air  conditioners 
and  heat  pumps;  an  annual  energy  use 
measure  for  refrigerators,  refrigerator- 
freezers  and  freezers;  and  test  procedure 
and  sampling  requirements  for  pool 
heaters. 

■FFIcnvi  date:  March  9, 1989. 

KM  njflTMm  mrOflMATKNI  CONTACT. 

Michael  |.  McCabe,  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy,  Forrestal  Building 
Mail  Station.  CE-132, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9127. 

Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 


Forrestal  Building  Mail  Station,  GC- 
12. 1000  Independence  Avenue.  SW.. 
Washington.  DC  20565,  (202)  586-9507. 
tUmSMCNTARY  MtFORMATKHl: 

I.  Introduction 

a.  Authority 

b.  Baclcground 

II.  Discussion  of  Comments 

a.  General  Provisions 

b.  Petitions  to  Exempt  State  Regulations 
from  Preemption 

c.  Small  Business  Exemptions 

d.  Certification  and  Enforcement 
lU.  Environmental.  Regulatory  Impact, 

Regulatory  Flexibility.  Paperworic 
Reduction  Act  Takings  Assessment,  and 
Federalism  Assessment  Reviews 

a.  Environmental  Review 

b.  Regulatory  Impact  Review 

c.  Small  Entity  Impact  Review 

d.  Paperwork  Reduction  Act  Review 

e.  Takings  Assessment  Review 

f.  Federalism  Assessment  Review 

g.  Regulatory  Flexibility  Review 

I.  Introduction 

a.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA).  Pub.  L 
94-163,  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA).  Pub.  L  96-619.  by  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA).  Pub.  L  100-lZ  and  by 
the  National  Appliance  Energy 
Conservation  Amendments  of  1988 
(NAECA  1968),  Pub.  L  100-357.'  created 
the  Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles.  The  consumer  products 
subject  to  this  program  (often  referred  to 
hereafter  as  "covered  products")  are: 
Refrigerators,  refrigerator-freezers  and 
freezers:  dishwashers:  clothes  dryers; 
water  heaters:  central  air  conditioners 
and  central  air  conditioning  heat  pumps; 
furnaces;  direct  heating  equipment; 
television  sets;  kitchen  ranges  and 
ovens;  clothes  washers;  room  air 
conditioners;  pool  heaters;  and 
fluorescent  lamp  ballasts;  as  well  as  any 
other  consumer  product  classified  by  the 
Secretary  of  Energy.  See  section  322.  To 
date,  the  Secretary  has  not  so  classified 
any  additional  products. 

Under  the  Act.  the  program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  mandatory  minimum 
energy  conservation  standards.  The 
Department  of  Energy  (DOE  or 
Department),  in  consultation  with  the 
National  Bureau  of  Standards,  is 
required  to  amend  or  establish  new  test 
procedures,  as  appropriate,  for  each  of 


■  Part  Bof  Title  Ul  of  EPCA  ■•  aimndMl  by 
I^ECPA.  NAECA.  and  NAECA  1888  it  rtferrKl  l«  in 
tkit  notice  ai  the  "Ad."  Part  B  of  Title  Bi  »  oodified 
•I  42  U.S.C  8291  «/ mi;.  Part  B  of  Title  ID  of  BPCA 
•s  amemlad  by  NECPA  only.  <■  raferred  to  la  (hi* 
notice  at  NBCPA. 


the  covered  products.  Section  323.  The 
purpose  of  the  test  procedures  is  to 
provide  for  test  results  that  reflect  the 
energy  e^ciency,  energy  use,  or 
estimated  annual  operating  costs  of 
each  of  the  covered  products.  Section 
323(b)(3].  A  test  procedure  is  not 
required  if  DOE  determines  by  rule  that 
one  cannot  be  developed.  Section 
323(d)(1).  One  hundred  and  eighty  days 
after  a  test  procedure  for  a  product  is 
adopted,  no  manufacturer  may  represent 
the  energy  consumption  of.  or  the  cost  of 
energy  consumed  by  the  product  except 
as  reflected  in  a  test  conducted 
according  to  the  DOE  procedure.  Section 
323(c)(2). 

The  Federal  Trade  Commission  (FTC) 
is  required  by  the  Act  to  prescribe  rules 
governing  the  labeling  of  covered 
products  for  which  test  procedures  have 
been  prescribed  by  DOE.  Section  324(a). 
These  rules  are  to  require  that  each 
particular  model  of  a  covered  product 
bear  a  label  that  indicates  its  annual 
operating  cost  and  the  range  of 
estimated  annual  operating  costs  for 
other  models  of  that  product.  Section 
324(c)(1).  Disclosure  of  estimated 
operating  cost  is  not  required  imder 
section  324  if  the  FTC  determines  that 
such  disclosure  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions  or  is  not  economically 
feasible.  In  such  a  case,  FTC  must 
require  a  different  useful  measure  of 
energy  consumption.  Section  324(c).  At 
the  present  time  there  is  an  FTC  rule 
requiring  labels  under  the  Act  for  the 
following  products:  Room  air 
conditioners,  furnaces,  clothes  washers, 
dishwashers,  water  heaters,  freezers, 
and  refrigerators  and  refrigerator- 
freezers.  44  FR  66475.  November  19, 
1979.  On  December  10, 1987,  FTC 
published  a  rule  requiring  labels  for  '^ 

central  air  conditioners.  52  FR  46888. 

For  twelve  of  the  covered  products, 
the  Act  prescribes  Federal  energy 
conservation  standards.  Section  325 
(a)(1)  and  (b)  through  (h).  The  Act 
establishes  initial  effective  dates  for  the 
standards  in  1988. 1990. 1992  or  1993. 
depending  on  the  product  and  specifies 
that  the  standards  are  to  be  reviewed  by 
the  Department  within  three  to  ten 
years,  also  depending  on  the  product. 
Section  325  (b)  through  (h).  After  the 
specified  three-  to  ten-year  period,  DOE 
may  promulgate  new  standards  for  each 
product,  but  such  standards  may  not  be 
less  stringent  than  those  initially 
established  by  the  Act.  Section  325  (1)(1). 

The  Act  also  directs  DOE  to  prescribe 
an  energy  conservation  standard  no 
later  than  January  1, 1969,  for  small  gas 
furnaces,  i.e.,  gas  furnaces  having  an 
input  of  less  than  45,000  Btu  per  hour 


and  manufactured  on  or  after  January  1. 
1992.  Section  325(f)(1)(B). 

With  regard  to  another  covered 
product,  television  sets,  the  Act  allows 
the  Department  to  prescribe  an 
applicable  standard;  however,  such 
standard  may  not  become  effective 
before  January  1, 1992.  Section  325(i)(3]. 

The  Act  also  permits  the  Department 
to  prescribe  standards  for  any  other 
type  of  consumer  product  that  using 
certain  criteria,  DOE  may  classify  as  a 
covered  product.  Section  325(i),  (1)  and 
(m).  Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325(1)(2)(A). 

Section  325(l)(2)^)(i)  provides  that 
before  DOE  determines  whether  a 
standard  is  economically  justified,  it 
must  first  solicit  views  and  comments 
on  a  proposed  standard.  After  reviewing 
comments  on  the  proposal,  DOE  must 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  by 
considering: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject  to 
such  standard; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  products  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price  of,  or  in  the  initial  charges  for,  or 
maintenance  expenses  of.  the  covered 
products  which  are  likely  to  result  from 
the  imposition  of  the  standard; 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard; 

(4)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of  the 
standard; 

(5)  The  impact  of  any  lessening  of 
competition,  determined  in  writing  by 
the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard; 

(6)  The  Nation's  need  to  conserve 
energy;  and 

(7)  Other  factors  the  Secretary 
considers  relevant.  In  addition,  the  Act 
specifies  criteria  for  petitions  to  DOE  in 
regard  to  amendments  to  standards. 
Section  325(k).  Under  the  Act,  any 
person  may  petition  the  Department  to 
conduct  a  rulemaking  to  amend  a 
Federal  energy  conservation  standard 
for  any  covered  product.  Section 
32S(k)(l).  The  Department  must  grant 
such  a  petition  if  it  determines  that  an 
amended  standard  will  result  in 
significant  conservation  of  energy,  is 
technologically  feasible  and  is  cost- 


effective.  Section  325(k)(2).  Section 
325(k)(3)  (A)  and  (B)  stipulates  that  in  no 
case  may  an  amended  standard  apply  to 
products  manufactured  within  three 
years  or  five  years,  depending  on  the 
product  after  publication  of  the  final 
rule  establishing  a  standard.  Today's 
final  rule  does  not  include  procedures 
and  criteria  for  petitions  for  an  amended 
standard.  Since  1990  is  the  earliest  date 
by  which  an  amended  standard  could 
apply.  DOE  will  address  this  issue  in  a 
future  ndemaking  proceeding. 

Section  325(q)  provides  that 
manufacturers  having  annual  gross 
revenues  not  exceeding  $8  million  may 
apply  to  DOE  for  an  exemption  from  all 
or  part  of  the  requirements  of  an  energy 
conservation  standard.  This  exemption 
may  not  extend  beyond  two  years  from 
the  effective  date  of  any  standard's 
requirement  This  authority  will  not  be 
exercised  by  DOE  unless,  after  written 
consultation  with  the  Attorney  General, 
the  Secretary  finds  that  failure  to  allow 
the  exemption  would  likely  result  in  a 
lessening  of  competition. 

Section  326  of  the  Act  authorizes  the 
Secretary  to  impose  requirements  upon 
manufacturers  to  submit  information  or 
reports  to  assure  that  each  covered 
pitxiuct  to  which  a  standard  applies 
meets  the  required  energy  efficiency 
level.  Today's  rule  establishes 
certification  provisions  that  include 
testing  by  the  manufacturer  and 
submission  of  compliance  and 
certification  data  to  DOE.  The  Act  also 
specifies  that  in  determining  information 
requirements,  DOE  consider  existing 
sources  of  information,  including 
nationally  recognized  trade  association 
certification  programs.  Section  326(d). 

Enforcement-related  provisions  of  the 
Act  provide  for  (1)  DOE  to  prescribe 
rules  requiring  manufacturers  to  allow 
the  Department  to  observe  testing  and 
inspect  results  of  testing  conducted  by 
the  manufacturer  (section  326(b)(5));  (2) 
manufacturers  to  supply  to  DOE  a 
reasonable  number  of  products  for 
testing  purposes  (section  326(b)(3));  (3) 
manufacturers  to  submit  information  or 
reports  necessary  to  ensure  compliance 
(section  326(d));  and  (4)  injunctive  relief 
against  any  prohibited  act,  including 
distribution  of  noncomplying  products 
(section  334). 

Section  327  of  the  Act  addresses  the 
effect  of  Federal  rules  concerning 
testing,  labeling,  and  standards  on  State 
laws  or  regulations  concerning  such 
matters.  Generally,  all  such  State  laws 
or  regulations  are  superseded  by  the 
Act  Section  327  (a)  through  (c). 
Exceptions  to  this  general  rule  include: 
(1)  State  standards  prescribed  or 
enacted  before  January  3, 1987,  and 
applicable  to  products  before  January  3. 


1988,  may  remain  in  effect  until  the 
applicable  standard  begins  (section 
327(b)(1)):  (2)  state  procurement 
standards  which  are  more  stringent  than 
the  applicable  Federal  standard  may 
remain  in  effect  (section  327(b)(2)  and 
(e));  and  certain  building  code 
requirements  for  new  construction  may 
remain  in  effect  until  the  applicable 
standards  begin,  and.  if  certain  criteria 
are  met  the  codes  are  exempt  from 
Federal  preemption  (section  327(b)(3) 
and  (f)(l]  through  (f)(4)):  state 
regulations  banning  constant  burning 
pilot  lights  in  pool  heaters  are  exempt 
from  Federal  preemption  (section 
372(b)(4));  and  State  standards  for 
television  sets  effective  on  or  after 
January  1. 1992,  may  remain  in  effect  in 
the  absence  of  a  Federal  standard  for 
such  product  (section  327(b)(6)). 

Another  exception  to  Federal 
preemption  concerns  standards  for 
refrigerators,  refiigerator-freezers  and 
freezers.  The  Act  specifies  that  if  DOE 
does  not  publish  a  final  rule  before 
January  1. 1990.  relating  to  the  revision 
of  Federal  standards  for  this  product 
category,  the  standards  for  these 
products  that  have  been  promulgated  by 
the  State  of  California,  and  are  to  be 
effective  January  1, 1992.  may  become 
effective  beginning  January  1, 1993,  and 
may  not  be  preempted  by  any  Federal 
standard  prescribed  on  or  after  January 
1. 1990.  Section  325(b)(3)(A)(ii)(I]  and 
section  327(c). 

In  addition,  if  DOE  does  not  publish  a 
final  rule  before  January  1, 1992.  relating 
to  the  revision  of  standards  for 
refiigerators.  refrigerator-freezers  and 
freezers,  any  State  regulation  which 
applies  to  such  products  manufactured 
on  or  after  January  1. 1995,  is  exempt 
&t)m  Federal  preemption  until  the 
effective  date  of  a  Federal  standard. 
Section  325(b)(A)(ii)(II). 

A  State  whose  energy  conservation 
standard  is  preempted  may  jjetition  the 
Department  for  a  rule  that  it  not  t>e 
preempted  on  the  basis  that  the  State 
regulation  is  needed  to  meet  unusual 
and  compelling  State  or  local  energy 
interests.  Section  327(d).  However,  DOE 
cannot  issue  the  requested  rule  if  it  is 
established  that  such  State  regulation 
will  significantly  burden  marketing, 
manufacturing,  distribution,  sale  or 
servicing  of  the  covered  products,  or  is 
likely  to  result  in  the  unavailability  in 
the  State  of  any  covered  product  with 
performance  characteristics  that  are 
substantially  the  same  as  those 
generally  available  in  the  State  at  the 
time  of  DOE'S  determination.  Section 
327(d)(4). 

The  Act  further  provides  that,  except 
under  certain  energy  emergency 


Fadaral  Rtgbter  /  Vol.  54.  No.  24  /  Toetday.  February  7.  1989  /  Rules  and  Regulations 


conditions,  any  State  reg\tlation  for 
which  exemption  is  granted  shall  apply 
to  products  manufactured  three  years 
after  DOE  publishes  such  a  rule  in  the 
Federal  Register,  or  five  years  after 
publication,  if  DOE  finds  that  additional 
time  is  necessary  for  retooling  and 
redesign.  Section  327(d)(5). 

b.  Background 

NECPA  required  DOE  to  establish 
mandatory  energy  efficiency  standards 
for  each  of  13  coverage  products.'  These 
standards  were  to  be  designed  to 
achieve  the  maximum  improvement  in 
energy  efficiency  that  was 
technologically  feasible  and 
economically  justified. 

NECPA  provided,  however,  that  no 
standard  for  a  product  be  estasbhshed  if 
there  were  no  test  procedure  for  the 
product,  or  if  DOE  determined  by  rule 
either  that  a  standard  would  not  result 
in  significant  conservation  of  energy,  or 
that  a  standard  was  not  technologically 
feasible  or  economically  fustified.  fai 
determining  whether  a  standard  was 
economically  justified,  the  Department 
was  directed  to  determine  whether  the 
benefits  of  the  standard  exceeded  its 
burdens  by  weighing  the  seven  factors 
discussed  above. 

NECPA  speciHed  the  priorities  and 
procedures  to  be  folbwed  in  adopting 
effldency  standards.  Nine  of  the  13 
covered  products  were  given  priority. 
These  nine  products  were:  Refrigerators 
and  refrigerator-freezers,  freezers, 
clothes  (fiyers,  water  heaters,  room  air 
conditioners,  home  heating  equipment 
not  including  furnaces,  kitchen  ranges 
and  ovens,  central  air  conditioners,  and 
furnaces. 

On  June  dO.  1900,  DOE  set  forth  its 
first  proposed  rulemaking  for  the  nine 
producU.  45  FR  43976.  (Hereafter 
referred  to  as  the  June  1980  proposal).  It 
also  proposed  comprehensive 
requirement  for  certiRcation  and 
enforcement  of  the  standards  as  weD  as 
criteria  and  procedures  for  petitions 
from  small  businesses  seeking 
temporary  exemption  from  standards 
and  by  States  seeking  exemption  for 
regulations  subject  to  the  general 
preemption  requirements  of  NECPA. 

On  April  2. 1962.  DOE  published  a 
further  notice  of  proposed  rulemaking 
with  respect  to  the  nine  priority 
products.  47  FR  14424.  (Hereafter 
referred  to  as  the  April  1962  proposal). 


*  Tha  oomwwi  product*  oovwad  by  NECPA 
included:  Refriganton  and  nrfHsBiaior-frMntK 
frsasars;  dtehwMban:  ckxlM*  d^arv  «»atar  haaten: 
room  air  oondlllonen;  boaM  iMaUos  a^uipnant  not 
inciudliit  fumacea:  telavltion  tetr.  kttchen  ran^a 
and  ovana:  clothe*  water*;  humidifier*  and 
dehiMBtdiflar*:  central  air  candmanara:  and 
furnace*. 


Among  other  things,  the  April  1962 
proposal  included  rules  governing 
petitions  to  DOE  both  by  States  to 
obtain  exemption  from  preemption  of 
State  or  local  energy  efficiency 
standards,  as  well  as  by  manufacturers 
to  obtain  preemption  of  State  or  local 
standards. 

On  December  22. 1962,  DOE  published 
a  final  rule  that  efficiency  standards 
were  not  warranted  for  two  covered 
products  (clothes  dryers  and  kitchen 
ranges  and  ovens)  and  that  also 
prescribed  fmal  procedures  by  which 
States  might  obtain  exemption  for  State 
or  local  efficiency  standards  from 
Federal  preemption,  and  by  which 
manufacturers  might  obtain  preemption 
of  a  State  or  local  standard  not 
otherwise  preempted.  47  FR  57198. 
(Hereafter  referred  to  as  the  December 

1982  final  rule). 

On  August  30, 1963,  DOE  published  a 
final  rule  with  respect  to  six  additional 
covered  products:  Refrigerators  and 
refrigerator-freezers,  freezers,  water 
heaters,  furnaces,  room  air  conditioners 
and  central  air  conditioners.  48  FR 
3937&  (Hereafter  referred  to  as  the 
August  1983  final  rule).  For  each  of  the 
six  products  covered  by  the  August  1983 
final  rule,  except  central  air 
conditioners,  I)OE  determined  that  an 
energy  efficiency  standard  would  not 
result  in  significant  conservation  of 
energy  and  would  not  be  economically 
justified.  With  respect  to  central  air 
conditioners.  DOE  found  that  an  energy 
efficiency  standard  would  result  in 
significant  conservation  of  energy,  but 
would  not  be  economically  justified. 

On  April  1, 1965,  DOE  published  a 
proposed  rule  with  respect  to  four 
covered  products:  Dishwashers, 
television  sets,  clothes  washers  and 
humidifiers  and  dehumidifiers.  50  FR 
12966.  (Hereafter  referred  to  as  the  1965 
proposal.)  For  each  of  the  four  products 
covered  by  the  1985  proposal.  DOE 
proposed  that  an  energy  efficiency 
standard  would  not  be  economic^ly 
justified  and  would  not  result  in  a 
significant  conservation  of  energy. 

During  1983.  DOE'S  December  1982 
and  August  1983  final  rules  were 
challenged  in  a  lawsuit  brought  by  the 
Natural  Resources  Defense  Council 
(NRDC)  and  others  against  the 
Department  On  July  16. 1985,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  set  aside  DOE'S 
December  1962  and  August  1963  final 
rules.  NRDC  v.  Henington,  768  F.2d  1355 
(DC  Cir.  1965). 

Consequently,  on  March  5, 1966.  DCS 
published  notices  in  the  Fadanl  Ragiatat 
removing  the  December  1982  and  Ai^ust 

1983  final  rules  and  withdrawing  the 


1985  proposal.  51  FR  7540  and  51  FR 
7582. 

As  required  by  NAECA,  which  was 
enacted  on  March  17, 1967.  and  which 
established  energy  conservation 
standards  for  certain  appliances.  DOE 
published  an  advance  notice  of 
proposed  relemaking  regarding  amended 
standards  for  refrigerators,  refrigerator- 
freezers,  and  freezers  and  regarding 
establishing  standards  for  small  gas 
furnaces  and  television  sets.  52  FR 
46367.  December  7, 1987.  (Hereafter 
referred  to  as  the  December  1987 
advance  notice.)  The  December  1987 
advance  notice  presented  the  product 
classes  and  analytical  methodology  for 
DOE'S  analysis  in  the  rulemaking  for 
these  three  products.  The  Department 
published  a  notice  of  proposed 
rulemaking  on  December  2. 1988, 
proposing  to  increase  the  standard  level 
for  refrigerators,  refr^erator-freezers, 
and  freezers:  to  establish  a  standard  of 
78  percent  AFUE  for  small  gas  furnaces 
and  to  determine  that  no  standard  be 
established  at  this  time  for  television 
sets.  53  FR  48798. 

On  March  4. 1966.  the  Department 
published  a  notice  of  proposed 
rulemaking  concerning  r^ulations 
implementing  certain  provisions  of 
NAECA.  53  FR  7110.  (Hereafter  referred 
to  as  the  March  1988  proposal.)  In 
response  to  the  March  1988  proposal, 
four  trade  associations  representing 
appliance  manufacturera  testified  at  the 
pubhc  hearing  held  on  April  12. 1968. 
and  during  the  comment  period  ending 
May  3, 1988,  DOE  received  nine  written 
comments  from  manufacturers,  trade 
associations  and  State  governments. 
The  issues  raised  in  the  Testimony  and 
written  comments  are  addressed  in 
section  II  of  this  notice.  Today's  final 
rule  responds  to  the  comments  received 
on  the  March  1988  proposal. 

On  March  15, 1988,  the  President 
signed  Executive  Order  12630  (53  FR 
8859,  March  18. 1988)  directing  that 
agencies  review  proposed  regulations  to 
avoid  unnecessary  taking  of  private 
property  and  to  assist  agencies  in 
accounting  for  taking  private  property 
necessitated  by  statutory  mandate. 

The  Executive  Order  states: 

"Polidea  tlut  have  takinga  implicationa'' 
refer  to  Federal  regnlations,  proposed  Federal 
legialation,  txnninenta  on  propoaed  Federal 
legialation  or  other  Federal  policy  statements, 
that,  if  implemented  or  enacted  could  effect  a 
taking,  such  as  rules  and  regulations  that 
propose  or  implement  lioensing.  permitting  or 
otlier  condition  requirenents  or  hmitatims 
on  private  property  use,  or  thai  require 
dedications  or  exactions  from  owners  of 
private  property. 
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Since  the  Executive  Order  was  issaed 
after  the  March  1988  ptopesaL  the 
proposal  did  sot  include  a  section  on 
this  requireaient.  The  Department  has 
conducted  such  an  assessment  of 
today's  rule  and  has  concluded  that 
these  regulations  do  not  eonstitata  a 
taking  of  private  property.  A  discussion 
of  this  assessment  a^tears  in  section  QI 
of  this  notice. 

Today's  notice  also  addresses 
Executive  Order  12812.  "FederaKsm". 
Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  12612  requires  preparation  of  a 
federalism  assessiaent  to  be  used  in  all 
decisions  involved  in  promulgatiag  and 
implementing  a  regulation  or  a  rulie. 

n.  Discussion  ef  Cuuuueuls 

There  was  general  agreeaient  among 
the  commeiUs  that  DOE's  March  1986 
proposal  was  clear,  workable  and 
equitable.  Comments  recommending 
changes  and  requests  for  clarification 
focused  primarily  en  certification  and 
enforcement  and  preemption  oi  State 
regulations.  The  comments  also  included 
questions  and  suggestions  concemiag 
certain  definitions  in  the  March  1988 
proposed.  The  following  discussion 
addresses  these  comments.* 

a.  General  Prawisioim 

The  1987  NAECA  amendments 
NECPA  included  several  definitions  of 
terms  which  also  are  defined  in  10  CFR 
Part  430.  However,  some  of  the 
definitions  contained  in  the  Act  are 
inconsistent  with  those  previously 
adopted  by  DOE  regulation.  Therefore, 
DOE  is  amending  10  CFR  Part  430  by 
adopting  the  definitions  contained  in  the 
Act.  Since  these  definitions  were 
established  by  law  and  are  not  subject 
to  revision,  they  were  not  included  in 
the  March  1988  proposal.  However,  the 
preamble  to  the  March  1988  proposal 
did  include  a  list  of  these  terms  and 
definitions.  The  terms  included  in 
today's  final  rule  are  "energy 
conservation  standard."  "fiirnace,"  and 
"water  heater." 

The  American  Gas  Association  (AGA) 
commented  that  it  sees  no  need  for  DOE 
to  adopt  the  term  "energy  conservation 


*  Ominents  oa  the  Mardi  198S  proposal  tvere 
assigned  docket  number*  and  are  numbered 
consecativeiy.  beginning  with  tto.  2194.  Comments 
presented  at  t)M  April  12.  ISBft  public  bearing  are 
identified  aaT 


Standard"  inpiaca  of  "energy  efficiency 
standard."  (ACA,  No.  220^  at  3).  As 
stated  in  the  preamble  to  the  March  1966 
proposal  and  above  in  today's  notice, 
DOE  ia  adoptii^  this  and  other 
definitions  astabKshed  try  the  Act. 

Similarty,  the  NAECA  amendments 
included  terms  which  are  not  found 
currently  m  S  430.2  of  10  CFR  Part  430. 
DOE  today  is  adopting  the  legislated 
definitiona.  The  terms  are:  "Annua}  fuel 
utilization  efficiency,"  "pool  heater," 
and  "weatherized  warm  air  furnace  or 
boiler."  Likewise  the  NAECA  1988 
Amendments  included  terms  which  are 
not  found  in  {  430.2  of  10  CFR  Part  430. 
DOE  today  is  also  adopting  those 
legislated  definitions.  The  terms  are: 
"Fluorescent  lamp  ballast"  and  "ballast 
efficacy  factor."  Also,  in  regard  to  test 
procedures,  DOE  is  adoptit^  the 
following  legislated  terms  in  a  new 
Appendix  (Q)  to  Sul^Mrt  B  of  Part  430: 
"F40T12  lamp.  •  "P98T12  lamp." 
"P9eTl2HO  lamp."  "input  currenf 
"luminaire."  "baUast  input  voltage," 
"nominal  lamp  watts,"  "power  factor," 
"power  input,"  "relathre  light  outpot," 
and  "residential  baitding." 

As  noted  in  the  March  1986  proposal, 
aimual  fud  utilization  efficiency  (AFUE) 
is  determined  in  accordance  with  %  4.6 
of  Appendix  N  to  Subpart  B  of  Part  430. 
Because  the  corrent  provisions  for 
determining  AFUE  are  not  consistent 
with  the  legislated  definition,  DOE 
proposed  and,  today,  is  adopting 
amemhnenta  to  9  441  of  Applendtx  N 
which  conform  to  the  NAECA 
amendments. 

The  Hydronics  Institute  commented 
that  the  expression  (1  +  a7),  in  the 
denominator  of  the  equation  shotild  be 
(1  +  a.  stating  that  modulating  units, 
being  rated  at  each  design  heating 
requirement,  will  have  varying  values  of 
a  (Alpha).  (Hydronics  Institute. 
Testimony).  "The  Hydronics  Institute's 
suggested  change  may  be  a  technical 
improvem«it  to  the  test  procedure,  but  it 
is  not  pertinrait  to  the  si^tance  of  this 
rulemaking.  It  is  not  DOE's  intent  tn 
address  test  procedure  issues  in  today's 
notice. 

The  March  1988  proposal  stated  that 
the  measure  of  AFUE  is  based  on  the 
assumption  that  weatherized  furnaces 
and  boilers  are  located  otrt-of-doors; 
that  non-weatherized  furnaces  are 
located  indoors  and  all  combustion  and 
ventilation  air  is  admitted  through  grills 
or  ducts  from  the  outdoors  and  does  not 
commanicate  writh  the  air  in  the 
conditioned  space;  and  that  non- 
weatherized  boilers  are  located  indoors. 
These  amendments  wiD  likely  result  in 
many  mm-weatherized  (indoor)  furnaces 
being  rerated  to  reflect  isolated 


combustion  system  values.  The 
Hydronics  Institnte  also  questioned 
whether  the  weatherrzed  furnaces  and 
boilers  have  to  meet  78  and  80  percent 
AFUE,  respectively,  when  calculated  as 
outdoor  units  in  accordance  with  the 
DOE  test  procedures,  or  must  the 
weatherized  units  meet  78  and  80 
percent  AFUE  when  calculated  as 
indoor  units.  (Hydronics  Institute. 
Testimony).  The  Department  believes 
the  language  in  the  Act  and  the  March 
1988  proposal  is  clear,  specifying  an 
outdoor  unit. 

Two  comments  addressed  the 
proposed  definition  for  packaged 
terminal  heat  piunp.  The  Air 
Conditioning  and  Refrigeration  Institute 
(ART)  suggested  that  DOE  adopt  ARI's 
definition,  which  states  that  thie  unit 
"should"  have  other  supplementary  heat 
sources,  rather  than  "may"  have 
supplementary  heating  available  as 
proposed  by  DOE.  (ARL  No.  2197,  at  2). 
The  ACA  stressed  that  the  existing 
definition  for  packaged  terminal  air 
conditioner  restricts  the  use  of  gas  as  a 
heating  energy  source,  even  though  units 
utilizing  gas  are  available  commercially. 
ACA  stated  that  to  adopt  this  definition 
as  the  basis  for  the  definition  of 
packaged  terminal  heat  pump  would 
further  restrict  the  use  of  gas  as  an 
acceptable  source  of  heating  energy. 
(AGA.  No.  220a  at  3). 

The  Department  accepts  AIVs  point 
that  the  suggested  word  diange  implies 
a  preference  or  good  practice.  Likewise. 
DOE  agrees  with  AGA  that  the  current 
definition  for  packaged  terminal  air 
conditioner  aiid  the  proposed  definition 
for  packaged  terminal  heat  pump 
exclude  the  use  of  gas  as  an  available 
energy  source.  Today's  notice  reflects 
these  recommendations. 

The  International  Environmental 
Corporation  (lEC).  a  manufacturer  of 
hydronic  and  direct  expansion  fan  coif 
units,  requested  clarification  on  the 
niunber  of  imits  comprising  a 
"collection"  since  the  definition  of 
"batch"  in  the  March  1988  proposal 
states  that  it  is  a  collection  of 
production  units  of  a  basic  model  from 
which  a  batch  sample  is  selected.  (lEC 
No.  2195,  at  1).  A  "collection  "  means  all 
units  in  a  manufacturer's  possession  of  a 
single  production  rm  of  a  basic  model. 

The  Department  also  received 
comments  concerning  test  procedures 
and  imits  to  be  tested.  TIte  Association 
of  Home  Appliance  Manufacturers 
(AHAM)  and  Whirlpool  Corporation 
(Whirlpool)  were  concerned  that  DOE 
has  not  stated  clearly  that  compliance 
with  any  standard  established  by  the 
Act  is  baaed  on  the  mean  energy  value 
for  a  basic  model  rather  than  on  each   . 
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individual  unit.  (AHAM,  No.  2198.  at  2- 
3,  and  Whirlpool.  No.  2194,  at  1). 

The  Department  sees  no  reason  to 
address  this  issue  in  today's  rule  since 
the  test  procedures  already  establish  the 
requirement  as  being  basic  model- 
specific.  As  such,  each  test  procedure 
already  includes  the  method  for 
determining  the  applicable  energy 
descriptor.  Therefore,  in  order  for  a 
manufacturer  to  certify  comphance  with 
a  standard,  the  energy  value  calculated 
in  accordance  with  the  sampling 
provisions  in  §  430.23  must  meet  or 
exceed  the  standard.  These  provisions 
are  based  on  mean  and  adjusted  mean 
values. 

AHAM  also  suggested  that  DOE 
amend  §  430.23  so  that  it  applies  clearly 
to  the  energy  conservation  standards  in 
section  325  of  the  Act.  (AHAM.  No.  2198, 
at  3). 

In  response  to  AHAM's  suggestion, 
the  Department  today  is  amending  the 
language  in  the  first  paragraph  of 
S  430.23. 

The  National  Electrical  Manufacturers 
Association  (NEMA)  commented  on  the 
March  1988  proposal  in  anticipation  of 
fluorescent  lighting  fixtures  becoming  a 
covered  product.*  NEMA  urged  DOE  to 
determine  that  test  procedures  for 
fluorescent  lamp  ballasts  are  not 
required  under  section  323(d)(1)  of  the 
Act.  (NEMA,  No.  2202,  at  2-3). 

The  Department  rejects  NEMA's 
reasoning.  DOE  can  make  a  finding 
under  section  323(d)(1)  of  the  Act  only  if 
test  procedures  cannot  be  developed 
which  meet  the  requirements  of  section 
323(b)(3).  That  subsection  states  that 
"Any  test  procedure  •  *  *  shall  be 
reasonably  designed  to  produce  test 
results  which  measure  energy  efficiency, 
energy  use.  or  estimated  annual 
operating  cost  of  a  product  *  *  *  and 
shall  not  be  unduly  burdensome  to 
conduct"  Congress  recognized  and  the 
legislation  specifies  a  test  procedure 
which  meets  the  requirements  of  section 
323(b)(3)  of  the  Act.  That  test  procedure 
is  ANSI  C82.2-1984,  The  American 
National  Standard  for  Fluorescent  Lamp 
Ballasts  Methods  of  Measurement. 

NEMA  also  requested  that  DOE 
include  in  today's  rule  several 
definitions  contained  in  the  1988 
Amendments.  These  terms  include,  inter 
alia,  "fluorescent  lamp  ballast,"  "ballast 
efficacy  factor,"  "fluorescent  lamp," 
"luminaire."  NEMA  also  urged  DOE  to 
conduct  a  new  rulemaking  to  ensure  that 
fluorescent  lighting  fixtures  are 
addressed  adequately  in  the  regulations. 
(NEMA,  No.  2202.  at  10). 


*  Ttie  laee  Amendmenli  were  pending  before 
CongrsM  during  the  comment  period  for  Ihie 
rulemaking. 


The  1988  Amendments  were  not 
included  in  the  Act  until  after  the  March 
1988  pro(>osal,  so  DOE  did  not  address 
fluorescent  lighting  fixtures  in  the  March 
1988  proposal.  However,  the  Department 
considers  it  appropriate  to  include  this 
covered  product  in  today's  final  rule, 
since  it  was  discussed  in  comments 
received  on  the  March  1988  proposal. 
Therefore,  DOE  is  adopting  the 
legislated  definitions,  and  standards 
contained  in  the  NAECA  1988 
amendments.  The  Department  will 
address  additional  regulations,  as 
needed,  in  a  separate  rulemaking 
dealing  with  fluorescent  lamp  ballasts. 

As  stated  above,  and  in  the  March 
1988  proposal,  the  Act  establishes 
standards  for  12  types  of  appliances. 
Since  these  standards  are  established 
by  law,  they  are  being  adopted  today 
without  comment. 

The  California  Energy  Commission 
(CEC)  commented  on  the  classes 
established  for  the  covered  products,  in 
particular  for  refrigerators.  The  CEC 
pointed  out  that  there  is  no  class 
assigned  for  refrigerators  with  automatic 
defrost  or  for  refrigerator-freezers  with 
automatic  defrost  and  internally 
mounted  freezers.  (CEC  No.  2201,  at  A- 
1).  Since  this  relates  and  was  the  subject 
of  comment  to  the  December  1987 
advance  notice,  DOE's  review  and 
determination  of  these  options  will  be 
included  in  the  refrigerator  rulemaking 
mentioned  above. 

CEC  also  suggested  that  DOE  revise 
the  standard  for  water  heaters  so  that 
the  formulas  used  to  determine  the 
energy  factor  are  based  on  actual 
measured  volume  instead  of  rated 
volume.  CEC  also  requested  DOE  to 
include  a  definition  of  the  term  "rated 
storage  volume."  (CEC.  No.  2201.  at  A- 
2). 

Today's  final  rule  addresses  the 
implementation  of  major  provisions  of 
the  Act.  Since  CEC's  comment  actually 
relates  to  test  procedure  issues,  DOE 
will  include  this  in  a  pending  rulemaking 
concerning  amendments  to  the  test 
procedures  for  water  heaters. 

b.  Petitions  To  Exempt  State  Regulation 
From  Preemption 

The  Department  received  several 
comments  concerning  the  criteria  and 
procedures  by  which  States  may  petition 
IX)E  for  exemption  fi*om  preemption. 

NEMA  opposed  DOE's  proposed 
amendments  altogether,  stating  that  the 
Department's  action  will  allow  States  to 
petition  for  exemption  from  Federal 
preemption.  NEMA  added  that  it  cannot 
envision  any  unusual  or  compelling 
interest  to  justify  DOE  granting  a  State's 
petition.  (NEMA.  No.  2202.  at  10). 


NEMA  is  incorrect  in  its 
understanding  of  the  Act  and  of  DOE's 
March  1988  proposal.  It  is  the  statute, 
not  the  Department's  regulations,  that 
permits  States  to  petition  DOE  for  such 
exemptions.  Section  327(d)(lKA)  of  the 
Act  provides  that: 

Any  State  with  a  State  regulation  which 
provides  for  any  energy  conservation 
standard  *  *  *  with  respect  to  energy  use  or 
energy  efficiency  for  any  *  *  *  covered 
product  for  which  there  is  a  Federal  *  *  * 
standard  *  *  *  may  flle  a  petition  with  the 
Secretary  requesting  a  rule  that  such  State 
regulation  become  effective.  * ,  *  * 

Section  327  of  the  Act  also  establishes 
DOE's  responsibilities  for  considering 
such  petitions  and  requires  that  a  State 
petition  established  by  a  preponderance 
of  evidence  that  such  regulation  is 
needed  to  meet  unusual  and  compelling 
State  and  local  interests. 

Whirlpool  and  AHAM  urged  DOE  to 
emphasize  that  the  Department  may  not 
grant  a  State  petition  if  evidence  shows 
that  the  rule  will  result  in  the 
unavailability  in  the  State  of  any 
covered  product  (or  class)  of 
performance  characteristics  *  *  *  that 
are  substantially  the  same  as  those 
generally  available  in  the  State  at  the 
time  of  the  Secretary's  finding." 
(Whirlpool.  No.  2194,  at  3,  and  AHAM. 
No.  2198,  at  14). 

This  criterion  is  prescribed  in  section 
327(d)(4)  of  the  Act  with  regard  to  State 
petitions.  A  similar  provision,  regarding 
new  or  amended  standards,  is  contained 
in  section  325(1)(4]  of  the  Act.  Whirlpool 
and  AHAM  believe  that  both  these 
provisions  should  be  included  in  today's 
rule.  The  provision  established  in 
section  327(d)(4)  of  the  Act  pertaining  to 
State  petitions  appeared  in  S  430.41  of 
the  March  1988  proposal  and,  likewise, 
is  included  in  today's  final  rule.  Today's 
action,  however,  is  not  a  standards' 
rulemaking,  therefore,  section  325(i)(4) 
of  the  Act  does  not  apply  to  the 
regulations  contained  in  this  notice. 

The  Gas  Appliance  Manufacturers 
Association  (GAMA)  argued  that  the 
Department  misinterpreted  section 
327(d)(5)  of  the  Act.  GAMA  contends 
that  no  rule  granting  a  State's  petition 
may  permit  a  State  regulation  to  become 
effective  earlier  than  three  years  from 
the  date  such  a  rule  is  published  in  the 
Federal  Register.  GAMA's 
understanding  of  the  Act  is  that  there 
are  no  exceptions  to  this  provision. 
Therefore,  in  the  case  of  an  energy 
emergency  condition,  DOE  may  allow  a 
State  to  implement  its  regulation  before 
the  earliest  possible  effective  date  for 
the  revision  of  the  applicable  standard, 
but  in  no  case  may  a  State  regulation 
become  effective  before  three  years 
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{torn  the  date  DOE  grants  the  petition. 
(GAMA.  No.  2106.  at  6.) 

The  Department  rejects  GAMA's 
argiunent.  There  is  nothing  in  the  Act 
prescribing  or  suggesting  that  the 
requirements  of  section  327(d)(5)(A) 
dictate  the  terms  of  a  finding  that  an 
energy  emergency  condition  exists 
within  a  State.  If  a  State  has  established 
that  such  a  condition  exists,  GAMA's 
interpretation  would  negate  the  remedy 
provided  by  section  327(d)(5)(B)  of  the 
Act  The  March  1988  proposal  and 
today's  final  rule  recognize  this  remedy. 
Therefore,  a  rule  exempting  a  State 
standard  from  Federal  preemption  will 
be  efi'ective  upon  publication  in  the 
Federal  Register  if  DOE  determines  and 
publishes  such  determination  in  the 
Federal  Register  that  such  rule  is  needed 
to  meet  an  energy  emergency  condition 
existing  within  the  State. 

Several  comments  maintained  that 
DOE  did  not  provide  adequate  guidance 
and  criteria  concerning  the  content  of 
State  petitions. 

AHAM  stated  that  the  Department 
should  emphasize  that  the  Act  does  not 
favor  exemptions  and  that  DOE  intends 
to  scrutinize  petitions  to  ensure  that  the 
intent  of  the  waiver  criteria  is  met. 
(AHAM,  No.  2198,  at  2  and  11.)  In 
addition.  Whirlpool  and  AHAM  urged 
DOE  to  emphasize  that  the  criteria 
imder  NAECA  are  significantly  more 
difficult  to  satisfy  than  those  prescribed 
by  NECPA.  (Whiripool.  No.  2194,  at  2-3 
and  AHAM.  No.  2198.  at  2.) 

These  comments  suggest,  if  not  assert, 
that  the  Act  discourages  states  from 
seeking  a  rule  to  exempt  a  State 
standard.  The  Act  establishes  general 
rules  of  preemption  and  allows  for  the 
waiver  of  Federal  preemption, 
prescribing  the  conditions  under  which 
DOE  may  or  may  not  grant  a  petition. 
While  the  grounds  for  the  waiver  may 
be  argued  to  be  more  stringent  than 
formerly,  they  need  be  established  by 
the  State  only  by  a  "preponderance  of 
the  evidence."  DOE  will  examine  each 
petition  for  adherence  to  the  actual 
requirements  of  the  Act  and  DOE's 
regulations. 

Pursuant  to  NECPA,  the  Department, 
in  considering  a  State  petition,  was 
required  to  determine  that  there  was  a 
significant  State  or  local  interest  to 
justify  a  State  standard  and  that  such  a 
standard  was  more  stringent  than  the 
applicable  Federal  standard.  NECPA 
prohibited  DOE  from  granting  a  petition, 
however,  if  it  determined  that  a  State 
standard  would  unduly  burden 
interstate  commerce.  NECPA  did  not 
require  a  State  to  prove  a  negative 
prediction,  i.e.,  that  its  standard  would 
not  impose  an  undue  burden  on 
interstate  commerce.  The  Department's 


regulations  required  a  petitioner  to 
describe  the  significant  State  or  local 
interest  justifying  the  State  standard 
and  any  other  information  the  State 
considered  relevant  or  the  Department 
required. 

The  Act  as  amended  by  NAECA, 
requires  DOE  to  grant  a  State  petition  if 
certain  criteria  are  satisfied,  though, 
these  criteria  are  different  DOE  must 
grant  a  State's  petition  if  it  finds  that  the 
State  has  established,  by  a 
preponderance  of  the  evidence,  that 
such  a  standard  is  needed  to  meet 
imusual  and  compelling  State  or  local 
energy  interests.  This  term,  as  defined 
by  the  Act  includes  factors  to  establish 
the  difference,  in  nature  and  magnitude, 
between  the  State's  interests  and  those 
prevailing  in  the  U.S.  generally,  and  the 
costs  and  benefits  resulting  from  the 
State  regulation  that  would  make  it 
preferable  or  necessary  when  compared 
to  the  costs  and  benefits  of  alternative 
approaches  to  energy  savings  or 
production.  The  Act  also  requires  DOE 
to  evaluate  the  State's  claim  of  imusual 
and  compelling  State  or  local  interests 
within  the  context  of  the  State's  energy 
plan  and  forecast. 

The  Act  prohibits  the  Department 
from  granting  a  petition  if  it  finds  that 
interested  persons  have  established,  by 
a  preponderance  of  the  evidence,  that 
the  State  standard  will  significantly 
burden  manufacturing,  marketing, 
distribution,  sales,  or  servicing  of  the 
covered  product  on  a  national  basis.  The 
Department  must  evaluate  all  factors, 
including  the  impact  on  manufacturing 
and  distribution  costs  and  on  small 
businesses;  the  extent  to  which  the 
standard  would  cause  a  burden  to 
manufacturers;  and  the  extent  to  which 
the  State  regulation  is  likely  to 
contribute  significantly  to  a  proliferation 
of  State  standards.  The  Department  also 
may  not  grant  a  petition  if  interested 
persons  have  established  by  a 
preponderance  of  the  evidence,  that  the 
State  standard  is  likely  to  result  in  the 
unavailability  in  the  State  of  any 
covered  product  type  (or  class)  of 
performance  characteristics  (including 
reliability),  features,  sizes,  capacities 
and  volimies  that  are  substantially  the 
same  as  those  generally  available  at  the 
time  of  DOE's  finding. 

It  is  important  to  note  that  pursuant  to 
the  Act  as  amended  by  NAECA,  again, 
a  State  is  not  required  to  prove  a 
negative  prediction,  i.e.,  that  a  State 
standard  will  not  significantly  burden 
manufacturing,  marketing,  etc.,  or  that  a 
standard  will  not  likely  result  in  the 
unavailability  in  the  State  of  any 
covered  product  type,  etc. 

The  Department's  regulations,  as 
contained  in  today's  notice,  require  a 


petition  to  include  a  copy  of  the  State's 
energy  plan  and  forecast  and  any  other 
information  the  petitioner  believes  is 
pertinent  or  the  Department  may 
require. 

In  addition  to  comparing  the 
requirements  for  State  petitions  under 
NECPA  and  NAECA.  DOE  believes  the 
above  discussion  responds  to  the  New 
Yoric  State  Energy  Office  (NYSEO) 
request  that  EXDE  clarify  "burden  of 
proor*  requirements  for  petitioners  and 
interested  persons  (those  submitting 
comments  on  petitions).  (NYSEO,  No. 
2199,  at  2). 

On  a  related  issue,  GAMA  urged  DOE 
to  be  explicit,  through  examples  or 
requirements,  that  the  burden  of  proof 
on  States  to  justify  exemption  is  very 
high.  (GAMA,  No.  2196.  at  5-6).  The 
CaUfomia  Energy  Commission  (CEC) 
also  encouraged  DOE  to  specify,  through 
regulation,  what  type  of  information 
DOE  expects  in  petitions.  (CEC.  No. 
2201,  at  10). 

In  addition,  AHAM  and  Whirlpool 
stated  that  among  other  things.  DOE 
should  require  each  petition  to  provide 
the  basis  for  differentiating  its  State 
energy  problems  from  supply  and 
consumption  issues  facing  other  States. 
(AHAM,  No.  2198,  at  11  and  Whiripool, 
•No.  2194,  at  2-3).  AHAM  also  suggested 
that  States  must  show  that  less 
restrictive  alternatives,  such  as 
voluntary  standards,  consumer 
education  or  rebates,  cannot  accomplish 
substantially  the  same  objectives  as 
st^dards.  (AHAM,  No.  2198,  at  12). 

The  Act  is  clear  as  to  the  criteria  DOE 
must  consider  and  evaluate  in 
determining  whether  or  not  to  grant  a 
State  petition.  In  light  of  such  clarity,  the 
Department  disagrees  with  the 
conunents  that  petitioners  will  not  know 
what  information  to  include  in  their 
petitions. 

The  March  1988  proposal  provided 
examples  of  information  and  data  that 
would  be  helpful  to  DOE  in  its 
consideration  of  a  petition.  The 
Department  believes  those  examples  are 
adequate  guidance.  Moreover,  in  view  of 
the  criteria  described  above,  DOE  will 
reject,  with  explanation,  any  petition 
which  does  not  contain  sufficient 
information.  In  such  a  case,  the  petition 
may  be  resubmitted. 

"ilie  CEC  stated  that  since  time  will 
be  of  the  essence  in  the  petition  process, 
DOE  should  establish  regulations  for  a 
discovery  process  allowing  for  written 
interrogatories  and  requinng  that  all 
data  and  quantitative  statements  in 
petitions  and  comments  be  fully 
documented.  (CEC.  No.  2201,  at  11.) 

Section  336(a)(1)  of  the  Act  includes 
the  petition  process  in  a  provision 
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requiring  opportunity  for  public 
comment  during  the  rulemaking 
processing.  However,  under  section 
336(a)(2).  the  "opportunity  to  question" 
applies  only  to  rulemakings  conducted 
under  section  325  (standards)  of  the  Act. 
It  appears  that  the  CEC  contemplates 
other  types  of  evidentary  procedures 
which  are  appropriate  for  adjudicatory 
types  of  bearings.  DOE  does  not  believe 
the  petition  process  should  be  so 
expanded 

In  regard  to  documentation  of  data 
and  quantitative  statements  contained 
in  petitions  and  comments,  section  327 
of  the  Act  already  requires  that  States 
and  interested  parties  provide 
"evidence"  on  which  E)OE  must  base  its 
determination.  The  Department  believes 
that  those  who  will  Ble  petitions  and 
submit  comments  are  aware  that  their 
ability  to  succeed  in  such  rulemaking 
proceedings  will  be  based  on  the 
information  contained  in  these 
documents.  As  such.  DOE  expects  that 
data  and  other  quantitative  material  will 
be  documented  fully.  As  mentioned 
previously,  DOE  will  review  thoroughly 
each  petition  and  comment  for  content 
and  completeness. 

AHAM.  CAMA  and  ARI  commented 
that  in  no  case  should  DOE  grant  a 
petition  without  holding  a  public 
hearing.  (AHAM,  No.  2197.  at  12: 
GAMA.  No.  2196.  at  6:  and  ARI.  No. 
2197.  at  2.)  AHAM  stressed  that  at  least 
one  mandatory  public  hearing  should  be 
held  on  each  petition  unless  DOE 
determined  that  "a  petition  is 
insufficient  on  its  face  to  warrant  further 
consideration."  (AHAM.  Na  219a  at  12.) 

As  discussed  above,  section  336(aHl) 
of  the  Act  requires  DOE  to  hold  a 
hearing  and  provide  a  comment  period 
for  rulemakings  pertaining  to  (section 
327  of  the  Act)  state  petitions,  as  wdl  as 
for  rulemakings  conducted  under 
sections  323. 324.  325  and  328  of  the  Act. 
Therefore,  DOE  has  concluded  that  it  is 
uimecessary  to  include  this  as  a 
requirement  in  today's  rule. 

ARI  questioned  whether  the  Fedeial 
Register  notice  of  a  final  rule  granting  or 
denying  a  petition  will  contain  the 
actual  text  of  DOE'S  determination.  ARI 
believes  such  text  should  be  included 
and  available  for  public  review.  ARI 
also  stated  that  S  430.48  (request  for 
reconsideration)  of  the  March  1968 
proposal  was  inadequate.  ARI  suggested 
that  this  section  require  petitioners 
requesting  DOE  reconsideration  of  a 
denial  to  serve  copies  of  such  request  on 
interested  persons,  at  least  those  who 
commented  on  the  petition.  ARI  also 
urged  DOE  to  publish  a  Fedeial  Register 
notice  upon  receipt  of  a  request  for 
reconsideration,  soliciting  comments, 


data  and  information.  (ARI.  No.  2197.  at 
3^.) 

Section  43a4a  of  the  March  1988 
proposal  and  today's  rule  state  that  the 
Fedsral  Register  notice  will  include  the 
reasons  and  basis  for  a  fmal  rule 
granting  or  denying  a  petition.  As  such, 
the  Fetieral  Register  notice  is  the  actual 
text  of  DOB's  determination.  Also,  since 
denial  of  a  petition  will  be  reconsidered 
only  if  it  d«nonstrated  the  denial  was 
based  on  an  error  in  law  or  fact,  and 
that  evidence  of  the  error  is  found  in  the 
record  of  the  proceeding,  this  process  is 
not  subject  to  the  public  notification  and 
request  for  conunent  requirements  of  a 
rulemaking  proceeding.  The  Department 
does  have  the  flexibility,  however,  to 
order  a  petitioner  to  serve  copies  of  the 
request  for  reconsideration,  in  a  timely 
manner,  on  interested  persons. 

Finally,  the  NYSEO  requested 
clarification  on  the  applicability  of  the 
preemption  provisions  concerning 
products  manufactured  prior  to  the 
effective  date  of  Federal  standards.  The 
NYSEO  interprets  the  Act  to  provide 
that  such  products  remain  subject  to 
pre-existing  state  standards.  (NYSEO. 
No.  2199,  at  2-3.) 

The  Department  agrees  with  the 
NYSEO's  understanding  of  the  Act.  A 
State  standard  would  be  preempted 
upon  the  effective  date  of  the  applicable 
Federal  standard.  However,  the  pre- 
existing State  standard  would  apply  to 
products  manufactured  prior  to  the 
effective  date  of  the  Federal  standard. 

c.  Small  Business  Exemptions 

Pursuant  to  section  325(q)  of  the  Act. 
DOE  proposed,  and  today  is  adopting,  a 
new  Subpart  E  that  establi^ies 
procedures  by  which  manufacturers, 
whose  annual  gross  revenues  for  the 
preceding  12-month  period  do  not 
exceed  Si000,000.  may  petition  DOE  for 
temporary  exemption  from  all  or  part  of 
an  energy  conservation  standard  for  up 
to  24  months  from  the  date  such 
standard  is  effective. 

In  reference  to  this  provision,  ARI 
urged  DOE  to  make  it  clear  that  an 
exemption  may  not  exceed  24  months. 
ARI  also  commented  that  the  March 
1988  proposal  did  not  provide  adequate 
opportunity  for  public  review  and 
comment  on  applications  for  exemption. 
ARI  recommended  that  all  materials 
submitted  by  an  applicant  be  available 
for  public  review,  that  DOE  publish  a 
Fadsral  Register  notice  upon  receipt  of 
each  application,  and  that  DOE  be 
explicit  in  providing  opportunity  for 
public  comment  on  such  applications. 
(ARI,  No.  2197.  at  4). 

The  Department  believes  that  the 
language  in  both  the  discussion  and  rule 
sections  of  the  March  1988  proposal  was 


quite  clear.  On  page  7115  of  the  Federal 
Register  notice.  DOE  stated  that  such 
exemptions  are  temporary  and  may  be 
granted  for  up  to  24  months  from  the 
date  the  applicable  standard  is  effective. 
On  page  7124  of  the  same  notice,  under 
S  430.57  "Duration  of  Temporary 
Exemption,"  DOE  proposed:  "A 
temporary  exemption  terminates 
according  to  its  own  terms  but  not  later 
than  twenty-four  months  after  the 
effective  date  for  «vhich  the  exemption 
is  allowed."  Furthermore,  DOE  has 
determined  that  no  additional 
provisions  are  necessary  for  public 
review  of  and  comment  on  applications 
for  exemption.  ARI  seeks  a  ride 
requiring  all  materials  submitted  to  DOE 
be  pubUcly  available.  Section  430.53 
provides  that  all  applications  and 
supporting  documents  "may"  be  made 
available  for  public  review.  Some 
documents,  however,  mi^t  not  be  made 
available.  For  example,  should  DOE 
determine  that  an  entire  support 
docimient  is  exempt  from  pubUc 
disclosure  pursuant  to  10  CFR  1004.11, 
the  Department  would  not  make  such 
document  available  for  public  review. 
Likewise,  DOE  would  not  make  publicly 
available  an  application  that  was 
determined  to  be  incomplete  and  was 
being  returned,  without  further  review, 
to  the  applicant.  DOE  agrees  with  ARI 
on  the  potential  competitive  effects  of  a 
small  business  exemption.  The 
Department  also  is  aware  of  and  must 
be  concerned  with  the  potential 
competitive  effects  of  information 
contained  in  such  applications.  For  this 
reason,  DOE  will  determine,  on  a  case- 
by-case  basis,  which  materials  will  be 
made  available  for  public  review. 

The  Department  agrees  with  ARI  that 
DOE  should  publish  a  Federal  Register 
notice  with  regard  to  any  application  for 
exemption  that  DOE  has  received  and 
accepted  for  filing  and  that  such  notice 
should  solicit  comments  frinn  interested 
persons.  Today's  rule  reflects  ARI's 
recommendation. 

d.  Certification  and  Enforcement 

The  certification  procedures  in  the 
March  1988  proposal  were  patterned 
after  the  reporting  requirements  for 
FTCs  appliance  labeling  program  and 
trade  association  certification  programs. 
Generally,  the  comments  DOE  received 
concerning  certification  and 
enforcement  characterized  these 
provisions  of  the  March  1988  proposal 
as  equitable  and  minimally  burdensome. 
The  comments  included  requests  for 
clarification  on  issues  such  as  data 
sabmission.  recordf  maintenance, 
definitions,  sampling  and  compliance 
testing:  and  also  included  suggested 
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revisions  primarily  to  the  proposed 
enforcement  provisions. 

GAMA.  Whirlpool.  ARI.  lEC.  CEC  and 
AHAM  commented  on  DOE's  proposed 
reporting  requirements  under  9  430.62. 
Regarding  third  party  reporting,  lEC 
questioned  whether  a  trade  association, 
such  as  ARI,  may  submit  a  report  on 
behalf  of  a  manufacturer.  (lEC,  No.  2129, 
at  2).  ARI  commented  that  it  believes 
that  its  statement  on  behalf  of  any 
participant  should  satisfy  the 
requirements  of  the  compliance 
statement  (ARI,  No.  2197,  at  5).  The  CEC 
maintained  that  while  a  third  party  may 
perform  the  reporting  function, 
responsibility  for  accuracy  and 
completeness  remains  with  the 
manufacturer.  (CEC,  No.  2201  at  5). 

Section  430.62(e)  of  today's  final  rule 
remains  unchanged — it  permits  a 
manufacturer  to  use  a  third  party,  such 
as  a  trade  association,  to  submit  the 
iiiformation  required  under  {  430.62. 
However,  ARI  is  incorrect  in  assuming 
that  this  satisfies  the  requirements  of  the 
compliance  statement.  A  third  party 
may  not  make  any  statements  on  behalf 
of  a  participating  manufacturer  to 
substitute  for  the  compliance  statement 
The  regulation  merely  permits  the  third 
party  to  transmit  the  compliance 
statement  to  DOE  Therefore,  the  CEC  is 
correct  that  the  manufacturer,  alone,  is 
responsible  for  all  of  the  information 
submitted  by  a  third  party,  ff  a 
manufacturer  elects  to  use  a  third  party, 
the  compliance  statement  must  include 
this,  and  therefore,  serves  as  notification 
to  DOE  that  the  manufacturer  has 
authorized  a  third  party  to  submit  such 
information. 

The  Department  emphasizes  that  the 
compliance  statement  need  not  be 
resubmitted  with  future  certification 
reports  for  new  models  unless  the 
information  contained  in  the  original 
compliance  statement  no  longer  is 
accurate. 

The  CEC  stated  that  a  meaningful 
certification  and  enforcement  program 
should  include  a  provision  for  DOE  to 
"spot  check"  wholesale  and  retail 
outlets  and  for  DOE  to  publish 
directories  to  assist  consumers  in 
determining  the  efficiency  of  a  model 
and  whether  it  meets  the  applicable 
standard.  The  CEC  also  stressed  that 
DOE  should  accept  certification  data 
only  from  programs  that  conduct  routine 
testing  for  a  significant  percentage  of 
basic  appliance  models  available  for 
sale  each  year  and  include  procedures 
for  challenging  data  open  to  all 
participants  in  the  program.  (CEC  No. 
2201,  at  4). 

The  Department  rejects  this  point  of 
view  on  the  basis  of  CEC's  earlier 
statement  that  tet ting  is  the 


manufacturer's  responsibility.  A  third 
party  may  submit  the  information  only  if 
the  manufacturer  certifies  compliance. 
The  Department  also  does  not  agree 
with  the  CEC  on  the  necessity  to  publish 
directories,  particularly  in  lig^t  of  the 
availability  and  use  of  trade  association 
directories,  and  the  FTC  labeling 
program.  In  regard  to  a  need  for  the 
"threat  of  periodic  spot  checks,"  nothing 
in  the  Act  or  in  DOE's  regulations 
prevents  the  Department  from 
conducting  such  random  checks.  ~ 

In  commenting  on  the  reporting 
requirements  of  §  403.62(b).  ARI  urged 
DOE  to  revise  the  reporting  dates, 
bringing  them  more  in  line  with  the 
effective  dates  of  standards.  In 
particular,  ARI  pointed  out  that  while 
the  reporting  date  for  all  central  air 
conditioners  and  heat  pumps  is  on  or 
before  July  1, 1991  (six  months  before 
standards  are  in  effect  for  split  system 
central  air  conditioners  and  heat 
pumps),  that  date  is  18  months  before 
the  effective  date  of  standards  for  single 
package  central  air  conditioners.  ARI 
suggested  that  reporting  dates  be 
changed  to  30  days  prior  to  the  effective 
date  of  any  standard.  (ARI,  No.  2197,  at 
4). 

The  Department  agrees  with  ARI  that 
the  18-month  difference  is  excessive. 
Moreover.  DOE  wants  to  clarify  that  this 
is  not  an  annual  reporting  requirement 
The  dates  specified  in  the  March  1988 
proposal  represent  initial,  one-time  only, 
reporting  requirements.  In  addition,  to 
reduce  the  reporting  burden  on 
manufactiu«rs  and  third  parties.  DOE 
selected  dates  that  coincide  with  FTC 
reporting  deadlines.  To  simplify  DOE's 
reporting  requirements,  S  430.62(b)  of 
today's  final  rule  specifies  that  the 
initial  (one-time  only)  reporting 
requirement  for  all  existing  covered 
products  must  be  submitted  no  later 
than  the  effective  date  of  the  standard 
for  each  product 

For  new  models,  introduced  after  a 
standard  becomes  effective,  the 
certification  report  must  be  submitted  to 
DOE  prior  to  or  concurrent  with  any 
distribution  of  such  model.  This  change, 
as  reflected  in  today's  rule,  also 
addresses  an  issue  raised  by  GAMA 
concerning  its  certification  directory 
publication  cycle. 

In  submitting  certification  reports  on 
behalf  of  program  participants,  AHAM 
stated  that  it  plans  to  submit  its 
certification  directory  yearly,  %vith 
monthly  supplements,  as  needed,  to 
reflect  new  models.  (AHAM,  No.  2198, 
at  5).  GAMA  explained  that  it  too,  will 
use  its  certification  directory,  which  is 
published  twice  a  year.  However, 
GAMA  argued  that  its  publication 
schedule  conflicts  with  DC^s  proposal 


that  information  on  new  models  be 
submitted  prior  to  the  distribution  of 
such  models.  GAMA  requested  that 
DOE  allow  manufacturers  30  days  after 
a  new  model  is  introduced  before 
requiring  the  submission  of  a 
certification  report,  at  which  time 
GAMA  would  submit  to  DOE  a  monthly 
supplement  to  the  GAMA  directory. 
(GAMA.  No.  2196.  at  3). 

The  Department  believes  that  its 
clarification  and  simplification  of  the 
reporting  requirements  will  reduce  the 
reporting  burden  on  manufacturers  and 
third  parties.  In  light  of  the  lead-time 
necessary  to  introduce  a  new  model. 
EKDE  believes  there  is  ample  time  for  a 
manufacturer  or  third  party  to  submit 
the  necessary  information  prior  to  or  at 
the  time  a  new  model  is  introduced. 
Therefore,  DOE  rejects  GAMA's 
suggestion  for  a  30-day  waiting  period. 

lEC  questioned  the  meaning  of  the 
statement  under  S  430.62(c)  that  "any 
change  to  a  basic  model  which  affects 
energy  consumption  may  constitute  the 
addition  of  a  new  basic  model  subject  to 
the  requirements  of  S  430.61."  (EEC.  No. 
2195,  at  2).  U  a  manufacturer  makes  any 
adjustments  or  changes  to  a  basic  model 
that  result  in  a  different  rating,  the 
Department  will  consider  that  to  be  a 
new  basic  model. 

lEC  also  inquired  as  to  how  an  indoor 
coil  manufacturer's  basic  model  would 
quaUfy  as  an  "other  than  tested  model" 
pursuant  to  S  430.63(b)  of  the  Mardi 
1988  proposal.  (lEC  No.  2195,  at  2).  In 
prescribing  test  procedures  for  central 
air  conditioners,  including  heat  pumps, 
DOE  recognized  the  extreme  burden  and 
cost  associated  with  testing  these 
products.  Therefore,  the  test  procedure 
requires  testing  only  of  the  outdoor  unit 
and  indoor  coil  that  represent  a 
manufacturer's  highest  sales 
combination.  As  provided  by 
S  430.23(m)  of  DOE  regulations,  all  other 
combinations  mariieted  by  a 
manufacturer,  or  coil  only 
manufacturers,  may  be  rated  on  the 
basis  of  computer  model. 

AHAM,  Whirlpool  and  GAMA  also 
commented  on  the  March  1968 
proposal's  requirement  under  S  430.62(c) 
that  discontinued  models  shall  be 
reported  in  the  next  annual  report. 
GAMA  viewed  this  requirement  as 
unnecessary  since  in  GAMA's 
certification  program  discontinued 
models  "simply  don't  appear  in  the  next 
directory."  (GAMA.  No.  2196.  at  4). 
AHAM  and  Whirlpool  also 
recommended  that  DOE  delete  this 
requirement  since  a  model  may  be 
discontinued  in  production,  but  remain 
in  distribution  for  several  years 
afterward.  Therefore,  since  there  is  no 
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way  to  determine  when  a  model  is 
discontinued  in  distribution.  AHAM  and 
Whirlpool  stressed  that  it  is  important 
that  once  a  model  is  certified,  it  remains 
certified  so  as  to  avoid  the  perception  of 
a  noncompliant  product.  (AHAM  No. 
2198,  at  4-5  and  Whirlpool.  No.  2194.  at 
2).  AHAM  recommended  that  it  could 
conduct  an  annual  review  and  provide 
DOE  a  list  of  models  no  longer  in  its 
directory.  (AHAM,  No.  2198,  at  5). 

The  Department  accepts  the  reasoning 
offered  by  these  comments.  Therefore, 
today's  final  rule  requires  a 
manufacturer  or  third  party  to  notify 
DOE,  in  writing,  of  any  model  no  longer 
being  manufactured.  Such  notiHcation 
may  be  a  letter  or  copy  of  a  previous 
directory,  highlighted  to  indicate  the 
discontinued  model(8). 

Finally,  ARI  interpreted  and  DOE 
agrees  that  computer  records  are 
acceptable  for  meeting  the  requirement 
under  f  430.62(d)  that  records  be 
maintained  for  two  years  from  the  date 
production  of  a  particular  model  has 
ceased.  (ARI.  No.  2197.  at  5). 

The  majority  of  the  comments 
sutMnitted  to  DOE  addressed 
enforcement-related  issues,  and  are 
discussed  below. 

The  Hydronics  Institute  offered 
comments  on  enforcement  testing  in 
which  it  described  anomalous  results  of 
applying  the  proposed  sampling 
provisions.  The  Hy^ogics  Institute 
illustrated  an  apphcition  of  the 
proposed  provisit^ns  for  two  groups, 
each  with  four  test  restdts.  It  argued  that 
the  flrst  phase  of  ek)forcement  testing 
should  have  a  five  percent  tolerance  as 
does  the  second  phase  and  asserts  that 
absent  such  a  tol^ance  a  sample  of 
boilers  with  a  m^an  76.1  AFUE  would 
pass,  while  a  sample  with  a  mean  of 
79.75  AFUE  would  not  (Hydronics 
Institute.  Testimony). 

The  Hrst  group  in  the  Hydronics 
Institute's  example  consists  of  four 
boiler  test  results,  all  of  which  are  below 
the  standard  level  of  80  percent  AFUE 
and  demonstrate  a  small  standard 
deviation.  The  second  group  of  four  test 
results  also  are  below  the  standard  level 
of  80  percent  AFUE  but  demonstrate  a 
relatively  large  standard  deviation 
compared  to  the  first  group.  Since  all  the 
test  results  are  below  the  standard  level, 
the  sample  means  are  below  the 
standard  level  i.e.,  79.75  AFUE  for  the 
first  group  and  79.1  for  the  second  group. 
The  Hydronics  Institute  shows  that  the 
group  with  a  mean  of  79.75  AFUE  and  a 
small  standard  deviation  would  be 
determined  in  noncompliance  in  step  6 
of  the  proposed  provisions,  whereas  the 
group  widi  the  lower  AFUE  rating  (79.1). 
but  larger  standard  deviation  group 
would  be  judged  in  compliance  in  step  7. 


The  Hydronics  Institute  concluded  that 
"the  procedure  favors  divergent  test 
results  on  the  first  test  samples." 
Accordingly,  Hydronics  Institute  asks 
that  the  procedure  be  checked  for 
possible  error. 

The  Department  has  reviewed  the 
Hydronic  Institute's  comments  and 
concludes  that  the  proposed  provisions 
are  appropriate.  The  perceived 
inconsistency  is  a  result  of  the  nature  of 
statistical  inferences,  rather  than  an 
error  in  the  equations.  In  the  example 
provided,  the  procedure  does,  in  fact, 
favor  divergent  test  results  at  that 
particular  point  in  the  process,  i.e.,  steps 
6  and  7.  In  other  words,  the  population 
represented  by  the  second  group,  with 
its  larger  degree  of  uncertainty,  i.e., 
larger  standard  deviation,  is  given  a 
better  probability  of  having  a  true  mean 
at  or  above  the  standard  level  than  that 
of  the  population  represented  by  the 
first  group.  In  the  examples,  the  two 
probabiUties  happen  to  be  above  and 
below  the  level  chosen  as  the 
"reasonable  risk"  threshold,  thus 
explaining  the  opposing  determinations 
of  compliance  and  non-compliance. 
Since  the  issue  raised  by  the  Hydronics 
Institute  is  complex,  DOE  believes  it  is 
appropriate  to  discuss  the  concept  of 
"reasonable  risk"  in  today's  notice.  In 
general  terms,  the  two  types  of  risk  are: 
"Manufacturer  risk."  which  is  the 
probability,  based  on  sample  data,  of 
being,  in  fact,  in  compliance  when  the 
sample  data  indicate  a  determination  of 
noncompliance:  and  "government  risk," 
which  is  the  probability,  based  on 
sample  data,  of  being,  in  fact,  in 
noncompliance  when  the  sample  data 
indicate  a  determination  of  compliance. 
As  with  all  statistical  matters,  the 
absolute  is  never  known.  (A  "reversal" 
is  a  useful  way  to  express  the  adverse 
impacts  of  these  risks.  For  example,  at 
steps  6  and  7,  the  proposed  procedures 
assign  a  2.5  percent  probability  of 
reversal  as  the  maximum  allowed.) 

Applying  these  terms  to  the  Hydronics 
Institute  example,  the  population 
represented  by  the  Hrst  group  has  less 
than  a  2.5  percent  chance  of  a  reversal, 
i.e.,  being,  in  fact,  in  compUance  when 
the  sample  data  indicates 
noncompliance.  Similarly,  the 
population  represented  by  the  second 
group  has  less  than  a  2.5  percent  chance 
of  a  reversal.  i.e.,  being  in 
noncompliance  when  the  sample  data 
indicates  compliance. 

The  Hydronics  Institute  attributes  the 
problem  to  the  five  percent  tolerance 
"given"  in  these  procedures.  Rather,  the 
tolerance  allowed  is  in  the  form  of  upper 
and  lower  confidence  limits.  In  step  11. 
the  five  percent  tolerance  mentioned  is 
the  liiBit  ol  toleraaoe  allowed  by  the 


confidence  limits,  and  the  term  "0.05 
(EPS)"  in  step  7  is  not  a  tolerance,  but 
the  mathematical  expression  of  the 
diHerence  between  a  standard  and  95 
percent  of  the  standard. 

WhiHpool,  GAMA,  AHAM  and  ARI 
pointed  out  that  while  the  preamble  to 
the  March  1988  proposal  stated  that 
DOE'S  receipt  of  "credible  and 
substantiated"  information  triggers 
DOE'S  actions  to  determine  compliance 
of  a  certified  product,  the  rule  itself  is 
vague.  (Whirlpool,  No.  2194,  at  2: 
GAMA,  No.  2196,  at  4:  AHAM,  No.  2198, 
at  6;  and  ARI.  No.  2197,  at  5).  Whirlpool 
also  suggested  that  DOE  discourage 
"nuisance"  challenges  by  requiring  test 
data  to  support  any  challenge  of  energy 
performance.  (Whirlpool,  No.  2194,  at  6). 
The  CEC  also  commented  that  DOE 
should  establish  a  petition  process  for 
such  challenges  and  complaints  fivm 
manufacturers  and  constmiers.  (CEC, 
No.  2201,  at  7). 

The  Department  believes  that 
§  430.70(8)(1),  as  stated  in  the  March 
1988  proposal  and  in  today's  final  rule, 
is  clear — the  Department  "may"  conduct 
testing  of  a  particular  product  upon 
receipt  of  information  concerning  the 
energy  performance  of  that  product  The 
Department  will  evaluate  thoroughly 
any  complaint  received,  and  will  issue  a 
test  notice  if  DOE  determines  that  such 
action  is  warranted.  DOE  is  not 
requiring  submission  of  test  data  since, 
in  several  instances,  such  data  would  be 
unnecessary.  For  example,  in  the  case  of 
prescriptive  standards,  test  data  would 
be  inappropriate  in  cases  concerning 
pilot  lights  in  certain  appliances. 
Furthermore,  compliance  with  certain 
performance  standards  can  be 
determined  by  reviewing  design 
information.  Determination  of 
noncompliance  will  be  made  in 
accordance  with  the  enforcement 
provisions  found  in  Appendix  B  to 
Subpart  F.  Therefore,  the  Department 
will  determine  what  information  is 
appropriate  on  a  case-by-case  basis. 
Furthermore,  nothing  in  the  Act  or  in 
DOE's  regulations  prohibits  DOE  from 
requiring  the  submission  of  additional 
information,  including  test  data. 

In  reference  to  CEC's  suggestion,  the 
Department  believes  that  establishing 
procedures  and  criteria  for  a  separate 
petition  process  would  be  restrictive 
and  inappropriate.  Since  EKDE  has  the 
flexibility  to  require  the  submission  of 
additional  or  supporting  information. 
DOE  sees  no  purpose  in  requiring  a 
prescribed  format  or  specific  procedures 
for  submitting  such  information. 
Furthennore,  since  such  a  submittal 
does  not  serve  as  a  request  for 
rulemaking  er  similar  action,  e^ 
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request  for  waiver,  DOE  sees  no 
justification  for  requiring  a  petition 
process.  Section  430.70(a)(1)  of  today's 
rule  does  include  the  requirement  that 
information  submitted  to  DOE  be  in 
writing. 

GAMA  and  ARI  urged  DOE  to  adopt 
the  term  "basic  moder'instead  of 
"model  or  basic  model"  as  included  in 
S9  43a70(8)(l)(iii)  and  430.71(a)  of  the 
March  1988  proposal.  (GAMA,  No.  2196, 
at  4  and  ARI,  No.  2197.  at  6).  In  addition, 
lEC  stated  that  the  proposal  did  not 
define  the  term  "basic  model." 

The  Department  agrees  with  GAMA 
and  ARI  that  use  of  both  terms  coidd 
cause  confusion.  Therefore,  today's  final 
rule  specifies  only  "basic  model."  In 
response  to  lEC's  comment,  since  DOE 
is  not  revising  the  definition  of  "basic 
model"  as  it  appears  in  S  430.2  Title  10 
of  the  Code  of  Federal  Regulations,  the 
term  is  not  included  in  today's  final  rule. 

GAMA  and  ARI  also  questioned  the 
rationale,  in  §  430.70(a)(l)(iii),  tiiat 
provides  for  testing  alternative  basic 
models  when  a  selected  basic  model  is 
unavailable  for  testing.  These  comments 
maintained  that  there  is  no  justification 
for  testing  any  model  other  than  the 
basic  model  alleged  to  be  in 
noncompliance.  (ARI,  No.  2197,  at  6  and 
GAMA.  No.  2196.  at  4). 

The  Department  believes  there  may, 
indeed,  be  occasions  when  testing  an 
alternative  basic  model  is  necessary. 
For  example,  if  a  particular  condensing 
unit  is  combined  with  several  different 
evaporation  coils,  each  combination 
could  be  a  different  basic  model.  If  one 
combination  is  not  available,  i.e.,  a 
particular  coil  is  not  available,  an 
alternative  coil  could  be  selected  for 
testing,  representing  an  alternative  basic 
model. 

Finally,  lEC  requested  clarification  of 
"the  method  of  selecting  the  test 
sample"  under  §  430.70(8)(l)(iii).  (lEC. 
No.  2195,  at  2).  Section  430.70{8)(i)  states 
that  DOE  will  offer  a  manufacturer  the 
opportunity  to  verify  compliance,  and 
today's  rule  specifies  that  the 
manufacturer  may  meet  with  DOE.  As 
appropriate,  in  correspondence  and /or 
meetings,  DOE  will  discuss  the  method 
of  selecting  test  units  on  a  case-by-case 
basis. 

Several  comments  sought  clarification 
concerning  the  payment  of  testing  costs. 
(GAMA,  No.  2196,  at  5;  ARI,  No.  2197,  at 
5:  lEC,  No.  2195,  at  2-3;  and  CEC,  at  7). 

The  Department  is  to  pay  for  all 
enforcement  testing  performed  under 
steps  1-11  of  Appendix  B  to  Subpart  F  of 
Part  430.  The  manufacturer  bears  the 
cost  of  additional  testing,  steps  A-C  of 
Appendix  B — manuEacturer-option 
testing.  Such  costs  are  to  be  paid 
directly  to  the  testing  facility.  In  the  case 


of  option  testing,  Ae  manufacturer  is 
responsible  for  contracting  with  the 
testing  facility. 

GAMA  suggested  that  DOE  require  an 
initial  shipment  of  four  units  out  of  the 
test  sample  of  20  units.  (GAMA,  No. 
2196,  at  5).  To  protect  against  any 
modification  or  substitution  of  units, 
GAMA  and  ARI  recommended  that  DOE 
identify,  mark  and  package  each  unit 
selected  with  a  tamper-proof  seal.  ARI 
also  suggested  that  the  independent  lab 
conducting  the  testing  could  also  inspect 
each  unit  for  tampering.  (GAMA,  No. 
2196,  at  5  and  ARI.  No.  2197,  at  6). 

The  Department  believes  that  such  a 
requirement  would  be  an  onnecessary 
burden  in  a  process  DOE  had  made 
every  effort  to  be  simple  and 
expeditious.  Therefore,  all  units,  up  to 
20,  specified  in  a  test  notice,  are  to  be 
shipped  according  to  instructions 
contained  in  the  notice.  DOE  will 
determine  the  number  of  units  required 
after  review  of  information  described  in 
S  430.70(a)(l)(i).  A  "reasonable"  number 
of  units,  no  less  than  four  and  no  more 
than  20,  will  be  the  amount  DOE 
determines,  upon  review  of  the  pertinent 
information,  is  appropriate  for 
compliance  testing. 

NEMA  stated  that  the  sampling 
method  required  under  9  430.70  is 
inappropriate  for  fluorescent  lamp 
ballasts  since  the  practice  in  that 
industry  is  to  design  and  produce  every 
ballast  to  meet  performance  standards. 
Therefore,  NEMA  proposed  that  all 
ballasts  be  designed  to  meet  the  ballast 
efficiency  factor  prescribed  in  the  1988 
Amendments  and  be  exempt  from  the 
sampling  procedures  in  the  March  1986 
proposal.  (NEMA,  No.  2202,  at  4). 

"The  Department  is  not  persuaded  by 
NEMA's  argument  and  believes  that 
NEMA  has  misunderstood  the  testing 
requirements.  Section  430.70(3){3)  of  the 
March  1988  proposal  states  that  DOE's 
determination  of  a  basic  model's 
compliance  will  be  based  on  testing 
conducted  according  to  the  statistical 
sampling  procedures  in  Appendix  B  of 
the  proposal  and  in  the  testing 
procedures  in  §  430.23  of  Title  10  Code 
of  Federal  Regulations.  Since  these 
procedures  minimize  testing  and 
associated  costs,  e.g.,  S  430.23  permits 
testing  of  as  few  as  two  units  for  each 
basic  model,  today's  final  rule  provides 
no  exemptions  or  exceptions  to  the 
sampling  requirements.  The  Department 
emphasizes  that  the  sampling 
procedures  minimize  the  burden  on 
manufacturers  since  there  is  no 
requirement  to  test  each  unit  of  a  basic 
model  to  demonstrate  that  the  basic 
model  is  in  compliance.  The  regulations 
take  into  account  the  product  variability 
that  occurs  in  the  manufacturing  process 


and  do  not  penaHze  the  manufacturer 
for  the  anomalous  unit 

Finally,  while  today's  final  rule  does 
not  include  sampling  provisions  under 
S  430.23  for  fluorescent  lamp  ballasts, 
DOE  will  propose  such  provisions  in  an 
upconring  test  procedure  rulemaking. 

ARI  also  commented  on  enforcement 
sampling,  and  contended  that  if,  for 
example,  a  central  air  conditioner  or 
heat  pump  basic  model  is  found  to  be 
noncompliant  such  noncompliance 
determination  applies  only  to  the 
condensor-evaporator  combination 
found  in  that  unit  and  not  to  other  basic 
models  using  the  same  condensing  unit 
(ARI,  No.  2197,  at  7). 

While  ARI's  assertion  may  be  valid  in 
some  instances,  it  may  not  be  so  in 
others.  The  Department  will  make  such 
determinations  on  a  case-by-case  basis. 

The  March  1968  proposal  specified 
that  DOE  may  subdivide  a  batch 
utilizing  such  criteria  as  date  of 
manufacture,  component  supplier,  ^ 

location  of  manufacturing  facility,  or 
other  criteria  to  differentiate  one  unit 
from  another.  Section  430.70(a)(4)(I). 
ARI  maintained  that  dale  and  location 
are  adequate  for  identifying  units  and 
therefore.  DOE  should  delete  the 
language  "or  other  criteria."  (ARI,  No. 
2197,  at  7). 

The  Department  does  not  view  that 
identification  criteria  as  restrictive  or 
burdensome.  Each  manufacturer  must 
identify  each  unit  using  criteria  set  forth 
in  the  test  notice,  such  as  date  and 
location  of  manufacture.  A  category  for 
"other  criteria"  may  indeed  be  helpful  to 
a  manufacturer  end  DOE  in 
differentiating  units.  As  discussed 
above,  in  correspondence  and/or 
meetings,  DOE  and  the  manufacturer 
will  determine  if  other  criteria  would  be 
helpful  in  differentiating  units. 

In  a  separate  reference  to  date  of 
manufacture,  the  CEC  argued  that  the 
current  FTC  labels  wrill  be  insufficient 
for  consumers  to  determine  whether  an 
apphance  complies  with  the  applicable 
Federal  standard.  The  CEC  maintained 
that  without  a  label  requiring  date  of 
manufacture,  it  will  be  impossible  to 
know  whether  the  unit  is  even  required 
to  meet  a  particular  standard.  DOE 
should  require  manufacturers  to  display 
prominently  a  label  on  every  certified 
model  giving  the  month  and  year  of 
manufacture  and  stating  that  the  unit 
has  been  certified  to  be  in  compliance 
with  the  applicable  Federal  standard. 
(CEG  No.  22tn,  at  5-6). 

The  Department  recognizes  the 
situation  described  by  CEC  and  agrees 
that  for  a  period  of  time  following  the 
effective  date  of  any  standard, 
consumers  will  make  purchase  decisions 


6072  Federal  RegUter  /  Vol.  54.  No.  24  /  Tuesday.  February  7,  1989  /  Rules  and  Regulations 


without  the  certainty  a  model  complies 
with  the  standard.  However,  while 
agreeing  that  such  information  might  be 
helpful,  DOE  believes  that  such  benefit 
does  not  provide  an  adequate  basis  for 
requiring  manufacturers  to  display  an 
additional  label  on  each  unit  This  is 
true  because,  as  discussed  above,  upon 
notification  by  DOE.  a  manufacturer  is 
required  to  submit  such  identifying 
information  to  DOE  as  part  of 
establishing  compliance  prior  to  entry  of 
the  model  into  distribution. 

ARI  and  lEC  recommended  that  DOE 
provide  for  units  that  fail  compliance 
testing  due  to  defective  components  or 
component  failure.  (ARI.  Testimony  and 
mC  No.  2195,  at  2). 

The  Department  agrees  that  if  a  unit  is 
inoperative,  it  cannot  be  tested. 
Therefore,  today's  final  rule  provides  for 
the  replacement  or  repair  of  defective 
components  or  units.  For  the  purposes  of 
today's  rule.  DOE  considers  a  defect  as 
that  which  prevents  the  product  from 
being  operated  according  to  the 
manufacturer's  intent  design  and 
directions. 

AHAM  maintained  that  DOE  should 
delete  |  430.70(a)(6J(iv),  requiring  a 
manufacturer  to  cease  distribution  of  a 
model  being  tested  at  the  manufacturer's 
option.  (AHAM.  No.  2196.  at  7-9). 
AHAM  argued  that  DOE  has  no 
authority  for  such  a  regulation  other 
than  seeking  a  court  injunction.  AHAM 
would  accept  such  a  provision  if  it 
served  simply  to  suggest  cessation  of 
distribution  based  on  indications  of 
noncompliance  and  to  notify  the 
manufactiu«r  that  dvil  penalties  or  an 
injunction  may  be  sought.  (AHAM,  No. 
2198.  at  7-10). 

In  addition.  GAMA  stressed  that 
cessation  of  distribution  should  be 
required  only  if  non-compliance  is 
determined  upon  completion  of  all  tests 
conducted  at  the  manufacturer's  option. 
To  require  cessation  of  distribution 
before  such  time  would  effectively 
preclude  the  additional  testing  provided 
under  8  430.70(a)(6)  and  the  requirement 
of  8  430.71(a)(2)  would  Ukely  halt  sales 
and  damage  a  model's  reputation. 
(GAMA.  No.  2196,  at  5). 

ARI  emphasized  that,  upon  receipt  of 
a  manufacturer's  request  for  optional 
testing.  DOE  should  conduct  prompt 
testing  according  to  prescribed 
deadlines.  (ARI.  No.  2197,  at  7-8). 

First.  DOE  rejects  AHAM's  argument 
concerning  DOE's  authority  to  require 
cessation  of  distribution.  Section  325(o) 
of  the  Act  states  that  "any  new  or 
amended  *  *  *  standard  *  *  *  may 
include  any  requirement  which  the 
Secretary  determines  is  necessary  to 
assure  that  each  covered  product  *  *  * 
meets  the  required  tninjimim  level  of 


energy  efficiency  *  *  *  specified  in  such 
standard."  Furthermore,  section  328  of 
the  Act  authorizes  the  Department  to 
issue  such  rules  as  it  deems  necessary  to 
carry  out  the  provisions  of  the  Act. 

In  addition,  while  DOE  accepts 
GAMA's  observations  concerning  the 
potential  impacts  of  cessation  of 
distribution,  neither  GAMA  nor  AHAM 
have  been  persuasive  in  arguing  why 
distribution  of  a  model,  determined 
noncompliant  in  accordance  with 
8  430.70,  should  be  allowed  to  continue. 

Finally,  DOE  agrees  that  a 
manufacturer's  optional  testing  should 
be  conducted  widi  great  haste  since  a 
determination  of  compliance  will  result 
in  DOE's  issuance  of  a  notice  allowing 
resumption  of  distribution.  However,  as 
discussed  earlier,  such  manufacturer's 
optional  testing  is  done  at  an 
independent  testing  laboratory 
contracted  for  by  the  manufacturer,  not 
DOE.  Therefore,  DOE  is  not  prescribing 
deadlines  for  work  performed  under 
such  contracts. 

There  was  some  confusion  about  the 
requirement  under  8  430.71(a)(2).  to  give 
written  notice  of  a  determination  of 
compliance. 

AHAM  stated  that  this  requirement  is 
unclear  and  inquired  about  the  meaning 
of  'Notifying  all  persons  whom  the 
manufacturer  has  distributed  units  of 
the  basic  model  manufactured  since  the 
date  of  the  last  determination  of 
compliance."  AHAM  asked  if  DOE  is 
referring  to  initial  compliance  with  the 
standard,  the  effective  date  of  the 
standard,  or  does  the  requirement 
presxune  that  a  manufacturer  was,  at 
some  time,  in  compliance?  AHAM  also 
suggested  that  DOE  revise  the 
requirement  so  that  notification  is 
limited  to  those  persons  who  received 
noncomplying  products.  (AHAM.  No. 
2198.  at  7). 

The  CEC  argued  that  manufacturers 
should  be  required  to  notify  dealers, 
distributors  and  consuiners  and  that 
consumers  should  be  entitled  to  receive, 
at  manufactiu-er  expense,  replacement 
units  that  comply  with  the  standard. 
(CEC.  No.  2201.  at  7-8). 

ARI  stressed  that  cessation  of 
distribution  applies  only  to  unsold  units 
and  futiu%  production  and  that  unless  it 
can  be  shown  that  a  manufacturer 
deliberately  misrepresented  the  rating, 
manufacturers  should  not  be  required  to 
replace  or  retrofit  units  already 
purchased  since  a  noncompliant  model 
would  not  pose  a  health  or  safety  risk. 

Finally,  lEC  requested  clarification  of 
the  termi  "distributed  to"  as  used  in 
8  430.71(a)(2)  since  8  430.71(a)(4)  permiU 
a  manufacturer  to  modify  a 
noncompliant  model  and  bring  it  into 
compliance  as  long  as  records  prove 


that  the  modifications  were  made  to  all 
units  prior  to  distribution  in  commerce. 
(EC,  No.  2195,  at  3). 

With  respect  to  AHAM's  request  for 
clarity  to  8  430.71(a)(2),  DOE  finds  that 
the  notification  requirement  could  apply 
in  any  of  the  instances  AHAM  cited: 
that  is,  the  requirement  applies  to  any 
determination  of  noncompliance, 
whether  it  involves  a  new  basic  model 
or  a  basic  model  that  previously  was 
found  to  be  in  compliance.  In  addition, 
while  the  Department  rejects  AHAM's 
suggestion  to  limit  the  recipients  of 
notification  to  those  who  received 
noncomplying  units,  the  test  notice  will 
specify  how  the  batch  sample  will  be 
selected.  If  DOE  has  reason  to  believe 
that  there  are  factors  causing 
noncompliance,  e.g.,  use  of  compressors 
from  a  new  supplier,  DOE  vnU  consider 
such  information  in  making  a  selection    - 
for  a  batch  sample.  If  DOE  determines 
that  such  a  factor  exists  and  its  affects 
the  model's  efficiency,  those  units  will 
be  determined  to  be  a  new  basic  model 
and  notice  is  to  be  limited  to  those 
persons  to  whom  the  applicable  basic 
model  was  distributed. 

As  to  whom  should  receive  written 
notification,  a  manufacturer  is  required 
to  notify  all  parties  to  whom  the 
manufacturer  has  distributed  the  basic 
model  for  resale.  The  extent  of  such 
notification  may  vary  from  manufacturer 
to  manufacturer,  depending  on  each 
firm's  marketing  and  distribution 
methods.  The  Department  disagrees 
with  the  CEC  that  manufacturers  should 
be  required  to  notify  consumers.  Such  a 
task  would  be  an  enormous,  at  best 
incomplete,  effort  Manufacturers  do 
not.  as  a  rule,  have  records  identifying 
individual  purchasers  and  the  extent 
and  accuracy  of  such  recordkeeping 
varies  greatly  among  department  stores, 
discount  stores  and  catalog  businesses. 
Furthermore,  the  Department  believes  it 
is  inappropriate  to  prescribe,  through 
regulation,  that  manufacturers  provide 
replacement  units  for  consumers. 
Section  335(a)(1)  of  the  Act  provides 
that  "any  person  may  commence  a  civil 
action  against  any  manufacturer  or 
private  labeler  who  is  alleged  to  be  in 
violation  *  *  *."  Since  the  Act  includes 
such  a  provision  for  citizen  suits  and 
does  not  specify  or  suggest  that  the 
Department  prescribe  other  remedies  for 
citizens,  DOE  believes  such  relief  may 
be  addressed  in  the  courts. 

The  Department's  clarification,  above, 
of  the  term  "distributed  to"  is  responsive 
to  lEC's  inquiry  concerning  notification 
requirements.  However,  it  appears  that 
lEC  has  misinterpreted  the  provisions  of 
8  430.71(a)(4).  While  the  regulation 
permits  a  manufacturer  to  modify  a 
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basic  model  so  that  it  complies  with  the 
standard,  such  modification  results  in  a 
new  basic  model  which  must  be 
certified  pursuant  to  8  430.62  of  today's 
rule.  Also,  a  manufacturer's  records 
must  show  that  the  modifications  were 
made  to  all  units  of  the  new  basic  model 
prior  to  distributing  these  units,  i.e., 
prior  to  distributing  these  units  to 
resellers  of  that  product.  Therefore, 
8  430.71(a)(4]  does  not  address 
distribution  of  the  noncompliant  basic 
model. 

The  CEC  urged  DOE  to  specify  in 
today's  rule  that  the  term  "each 
violation,"  as  included  in  section  333(a) 
of  the  Act,  means  each  separate  unit  of 
a  noncomplying  basic  model.  The 
Department  concurs  with  CEC's 
interpretation.  However,  DOE  believes 
the  language  of  the  Act  is  clear  and 
requires  no  further  explanation. 

The  CEC  also  recommended  that  DOE 
strengthen  8  430.65  (Exports)  to  require 
prominent  display  of  the  prescribed 
stamp  or  label  identifying  a  product  as 
intended  for  export.  Also,  DOE  should 
specify  who  is  hable  for  penalties 
should  an  export  unit  be  marketed  in  the 
U.S.  (CEC.  No.  2201,  at  8-9). 

The  Department  believes  that  the 
export  labehng  requirement  of  the  Act 
(section  330)  is  sufficient.  Upon  finding 
that  a  product  manufactured  for  export 
has  been  marketed  in  the  U.S.,  the 
Department  will  determine  at  which 
point  in  the  marketing  chain  the 
transaction  occurred  and  will  take 
appropriate  action. 

Finally,  AHAM  submitted  a  list  of 
technical  revisions  including  spelling 
and  terminology  corrections,  to 
Appendix  B  of  the  March  1988  proposal. 
(AHAM,  No.  2198.  at  6).  DOE  has 
included  most  of  these  revisions  in 
today's  notice.  However,  it  appears  that 
AHAM  has  misunderstood  steps  10a 
through  lib.  Steps  10a  and  11a  address 
energy  consumption  standards:  steps 
lOb  and  lib  address  energy  efficiency 
standards.  AHAM's  suggested  revisions 
would,  in  fact,  result  in  computations 
only  for  energy  consumption  standards, 
i.e..  steps  10a  and  lOb  would  be 
identical,  as  would  steps  11a  and  lib. 

m.  Environmental,  Regulatory  Impact 
Regulatory  Flexibilify.  Paperwork 
Rethiction  Act  Takings  Assessment  and 
Federalism  Assessment  Reviews 

a.  Environmental  Review 

Pursuant  to  section  7(c)(2)  of  the 
Federal  Energy  Administration  Act  of 
1974,  a  copy  of  the  March  1988  proposal 
was  submitted  to  the  Administrator  of 
the  Environmental  Protection  Agency 
(EPA)  on  April  22, 1988,  for  his 
comments  concerning  the  impact  of  this 


proposal  on  the  quality  of  the 
environment  The  EPA  had  no  comments 
on  the  Department's  proposal. 

The  Department  is  adopting 
procedures  implementing  the  Act's 
provisions  for  (1)  certification  and 
enforcement;  (2)  small  business 
exemptions:  and  (3)  petitions  concerning 
exemption  of  State  standards. 

The  Department  believes  the  first 
element  clearly  is  not  environmentally 
significant  since  it  will  not  result  in  any 
environmental  impacts. 

For  applications  seeking  a  temporary 
small  business  exemption,  as  well  as  for 
all  petitions  seeking  exemption  from 
Federal  standards  or  supersession  of 
State  standards,  DOE  will  conduct  an 
appropriate  National  Environmental 
Policy  Act  (NEPA)  review  on  a  case-by- 
case  basis. 

The  Department  believes  that  today's 
action  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969,  and  that  neither  an 
Environmental  Impact  Statement  nor  an 
Environmental  Assessment  is  required. 

b.  Regulatory  Impact  Review 

DOE  has  concluded  that  the  rule  is  not 
a  "major  rule"  for  purposes  of  Executive 
Order  12291  because  it  will  not  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment, 
productivify,  innovation,  or  on  the 
abilify  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  conclusion  is  based  on 
several  factors.  First  while  the 
imposition  of  conservation  standards 
will  result  in  an  increase  in  the  cost  of 
certain  appliances,  this  increase  will  be 
offset  by  a  reduction  in  energy  costs. 
Second,  the  costs  of  complying  with  the 
testing  requirements  of  the  rule  are  not 
significant  For  example,  there  will  be  no 
additional  testing  costs  for  labeled 
products,  i.e.,  refrigerators,  refrigerator- 
freezers,  freezers,  water  heaters, 
furnaces,  central  air  conditioners  and 
room  air  conditioners,  since  DOE  is 
accepting  the  applicable  testing 
requirements  of  the  Federal  Trade 
Commission.  Likewise,  there  will  be  no 
testing  costs  for  those  products  that 
have  design  standards,  i.e.,  clothes 
washers,  dishwashers,  and  clothes 
dryers.  With  regard  to  pool  heaters 
while  not  a  labeled  product  or  covered 


by  a  trade  association  certification 
program,  it  is  likely  that  testing  already 
has  been  accomplished  because  of 
California's  standards  for  this  product. 
Finally,  any  impacts  resulting  from  a 
conservation  standard  for  television  sets 
will  be  addressed  in  a  future  rulemaking 
for  this  product.  Therefore,  in 
accordance  with  section  3(c)(3)  of  the 
Executive  Order,  which  applies  to  rules 
other  than  major  rules,  today's  final  rule 
was  approved  by  OMB  without  a 
regulatory  impact  analysis. 

c.  Small  Entity  Impact  Review 

In  light  of  the  foregoing,  the  ~ 

Department  has  determined  and  hereby 
certifies  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibilify  Act  that  today's 
action  wiU  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  To  minimize  ^ 
potential  impacts  on  small  businesses 
which  are  appliance  manufacturers, 
DOE  is,  in  fact  adopting  rules  that 
provide  relief,  in  the  form  of  temporary 
exemptions,  from  the  applicable 
conservation  standards. 

In  addition,  as  mentioned  above,  the 
Department  will  consider,  as 
appropriate,  any  significant  economic 
impact  on  small  entities  in  deciding 
petitions  to  preserve  or  supersede  State 
standards  under  section  327(d)  of  the 
Act 

d  Paperwork  Reduction  Act  Review 

This  final  rulemaking  includes 
information  collections  that  were 
previously  cleared  by  the  Department 
under  OMB  Contit)l  Number  1910-1400, 
expiring  June  30, 1989. 

e.  Takings  Assessment  Review 

Executive  Order  12630  (53  FR  8859, 
March  18, 1988)  directs  Uiat  in 
proposing  a  regulation,  an  agency 
conducts  a  "takings"  review.  Such  a 
review  is  intended  to  assist  agencies  in 
avoiding  unnecessary  takings  and  help 
such  agencies  account  for  those  takings 
that  are  necessitated  by  statutory 
mandate. 

For  purposes  of  the  Order 

"Policies  that  have  takings  implications" 
refers  to  Federal  regulations,  proposed 
Federal  regulations,  proposed  Federal 
legislation,  conunents  on  proposed  Federal 
legislation,  or  other  Federal  policy  statements 
that,  if  implemented  or  enacted,  could  effect  a 
taking,  such  as  rules  and  regulations  that 
propose  or  implement  licensing,  permitting,  or 
other  condition  requirements  or  limitations 
on  private  property  use,  or  that  require 
dedications  or  exactions  from  owners  of 
private  property. 

It  appears  that  there  are  three  parts  of 
the  appliance  standards  regulatory 
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progmn  that  •houid  b«  reviewed  for 
"takings  iapiicationt."  These  are  testing 
and  certification  requirements,  tiie 
impacts  of  standard  levels,  and  possible 
DOE  testing  of  products  for  validation. 

With  regard  to  the  first  part  namely, 
testing  and  certification,  the  Depwtment 
believes  that  such  a  requirement, 
implementing  a  long-established 
statutory  oaandste  in  a  manner 
calculated  to  minimize  adverse 
economic  impacts  does  not  constitute  a 
"taking"  of  private  property.  Executive 
Order  12630  applies  to  those  regulatory 
actions  wdich  are  a  substitute  for  the 
exercise  of  governmental  eminent 
domaia  power.  This  applies  to  situations 
where  regulations  exact  a  transfer  of 
title,  possessioa.  or  beneficial  use  of 
private  property  without  compensation. 
The  r^julations  under  consideration  are 
simply  an  axardse  of  police  power  and 
do  not  exact  such  a  transfer  of  private 
property. 

Similarly,  the  Department's  possible 
validation  testing  does  not  constitute  a 
'naking."  within  the  limitation  described 
above. 

The  Department  believes  that  the  fact 
nat  Wnfla  an  energy  conservation 
standard  may  Unit  some  manufacturers 
ia  ^M  range  of  appliance  efficiencies 
that  fliey  can  produce,  soch  narrowing 
of  the  CBargy  efnclency  range  does  not 
co—tltute  a  '^king'  in  the  sense 
described  above.  Fiulhermore,  this 
rulaaakiag  simply  rsdles  tlie  standards 
explicitly  mandated  by  the  Act 

in  smt  ia  noaa  of  Iha  teee  parts  of 
the  apphanoa  atawdards  proyam  does 
tha  OapaitiMBt  baiiave  diat  the 
prorisiana  of  EX).  128M  peitaiiL 

/.  Federaliam  Asaeaament  Review 

Execalhra  Order  12812  (52  FR  41086, 
Octoiwr  m  ISBT)  ra^oiraa  that 
reoulatioaaarnilea  Im  laviawad  far  any 
substaallal  dkact  affscta  an  Stataa.  OB 
Oie  relaboMUp  betwaaa  the  National 
GovanwMfit  and  tka  Staias.  or  oa  tha 
dlstribiitioa  of  power  and 
respoBsibUMasaaunf  various  levels  of 
government  If  there  are  saffioieat 
substantial  direct  effects,  then  ExeoatiTe 
Order  12812  reqairea  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  Involved  in  promulgating  and 
ImplementinB  a  regulatioa  or  a  rule. 

DOB  has  Identified  a  substantial 
direct  effect  that  staadards  have  on 
State  govamiaenta.  It  initially  ptevapts 
inooasisteat  State  regulatioaa.  However. 
DOE  kae  coadoded  that  the  iBMaUy 
preamptiTe  effect  is  not  saffklent  to 
warrant  preparation  of  a  federalism 
assessment  for  two  reasons.  First  DOB 
does  not  have  discretion  under  the  Act 
to  avoid  proaulgatini  a  preemptive 
regulation  baoaase  «  a  policy 


preference  for  State  regulation  as  a 
general  matter.  Second,  the  Act  provides 
for  subsequent  State  petitions  for 
exemption  which  necessarily  means  that 
the  determination  as  to  whether  a  State 
law  prevails  onist  be  made  on  a  case- 
by-case  basis  using  criteria  set  forth  in 
tke  Act  When  DOE  receives  such  a 
petition,  it  wtM  be  appropriate  to 
consider  preparing  a  federalism 
aseessment  consistent  with  the  criteria 
intheAct 

^  Regulatory  Flexibility  Reriew 

TTie  Regulatory  Flexibility  Act  of  1980 
(Pnb.  L  98-354)  requires  an  assessment 
of  the  impact  of  proposed  regulations  on 
small  businesses.  Small  businesses  are 
defined  as  those  firms  witliin  an 
industry  that  are  privately  owned  and 
less  dominant  in  the  market 

In  U^t  of  the  foregoing,  the 
Department  has  determined  aiul  hereby 
certifies  pursuant  to  section  605Cb)  of  the 
Regulatoiy  Flexibility  Act  that  today's 
action  will  not  have  a  "significant 
economic  impact  on  a  substantial 
■umber  of  small  entities."  To  minimiae 
potential  impacts  on  small  businesses 
which  are  appliance  manufacturers, 
DOE  ia.  ia  fact  adopting  rules  that  prove 
reliet  in  the  form  of  temporary 
exemptions,  from  the  appliance 
conservation  standards. 

In  addition,  the  Department  wiU 
consider,  as  appropriate,  any  eoonoaiic 
impact  on  email  entities  in  deciding 
petitions  to  preserve  or  sapersede  State 
staadaeds  nnder  section  a27(d)  of  the 
/'A 

In  consraeratkm  of  um  foregoing,  Fert 
410  of  Chapter  n  of  Title  la  Code  of 
Federri  Regtdatfams  is  emended,  as  set 
forth  below. 

Issued  in  Waahiagtflo.  DC  lamiaiy  24. 

vam. 

Dr.)oimK.B«|. 

Auiatcmt  Secretary.  CooBetvatioa  and 
HanewablB  Eaargy. 

lists  afflwHects  In  18  CFR  part  488 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

PART  430-ElfERQY  C0N8ERVAT10M 
PROQIUUI  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430  Is 
revised  to  read  as  foflows: 

Auliwrily:  Eaargy  Policy  and  Conservation 
Act  Titla  m.  Part  B.  a*  amended  by  Natioaal 
Energy  Conservation  Policy  Act  Title  IV,  Part 
I,  by  me  NatiOBsl  Appnance  Energy 
Consemtien  AcA,  and  by  ^e  National 
Appkanoa  Bnsrgy  Coas«rra<loR  ABtendmeata 

af  t8M  (41  MAC  am-an^. 


2.  Section  430.1  is  revised  to  read  as 
follows: 


1488.1 

This  part  establishes  the  regulations 
far  the  implementation  of  Part  Bof  Title 
QI  (42  \iS.C  6291-e30g)  of  the  Energy 
Policy  and  Conservation  Act  (Pub.  L  94- 
163).  as  amended  by  Pub.  L  94-385.  Pub. 
L 100-12,  and  Pub.  L  100-357,  which 
establishes  an  energy  conservation 
program  for  consiuner  products  other 
than  automobiles. 

3.  Section  430.2  is  amended  by 
revising  the  definition  of  "Act", 
removing  the  defiiutions  of 
"Administrator"  and  "Energy  efficiency 
standard",  inserting  die  word  "energy" 
in  place  of  the  last  five  words  in  the 
definition  for  "packaged  tenninal  air 
conditioner,"  and  adding  the  following 
definitions  in  alphabetical  order 

*  *        •        •        * 

"Act"  Bieans  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  95-619) 
and  by  the  National  Appliance  Energy 
Conservation  Act  (Pnb.  L  100-12). 

"Annual  fuel  utilization  efficiency" 
means  the  efficiency  descriptor  for 
furnaces  and  boilers,  determined  using 
test  procedures  prescribed  imder  section 
323  and  based  on  the  assumption  that 
all— 

(a)  Weatherized  warm  air  furnaces  or 
boilers  are  located  out-of-doors; 

(b)  Warm  air  furnaces  which  are  not 
weatherized  are  located  indoors  and  all 
combustion  and  ventilation  air  is 
admitted  through  grill  or  ducts  fi*om  the 
outdoors  and  does  not  communicate 
with  air  in  the  conditioned  space: 

(c)  Boilers  which  are  not  weatherized 
are  located  within  the  heated  space. 

"Ballast  efficacy  factor'  uieans  the 
relative  light  outfHit  divided  by  'ihe 
power  imput  of  a  fluoni3'.;eDi  lamp 
ballast  as  measured  oiid^r  test 
conditions  specified  in  Kr-^X  Sundard 
C82.2-1984. 

•  •        •        •        * 

"Batch"  means  a  collection  of 
production  units  of  a  basic  model  bom 
which  a  batch  sample  is  selected. 

"Batch  sample"  means  the  collection 
of  units  of  the  same  basic  model  fitrni 
wfcich  test  units  are  selected 

"Batch  sample  size"  means  the 
mmber  of  units  in  a  batdi  sample. 

"Batch  size"  means  the  number  of 
units  in  a  batdi. 


,1 
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"Energy  conservation  standard" 
means: 

(a)  A  performance  standard  which 
prescribes  a  minimum  level  of  level  of 
energy  efficiency  or  a  maximum 
quantity  of  energy  use  for  a  covered 
product,  determined  in  accordance  with 
test  procedures  prescribed  under  section 
323;  or 

(b)  A  design  requirement  for  the 
products  specified  in  paragraphs  (6),  (7), 
(8),  (10),  and  (13)  of  section  322(a)  of  the 
Act;  and  includes  any  other 
requirements  which  the  Secretary  may 
prescribe  under  section  325(o)  of  the 
Act. 

*        *        •        •        *  J 

"Fluorescent  lamp  ballast"  means  a 
device  which  is  used  to  start  and 
operate  fluorescent  lamps  by  providing 
a  starting  voltage  and  current  and 
limiting  the  current  during  normal 
operation. 

"Furnace"  means  a  product  which 
utilizes  only  single-phase  electric 
current  or  single-phase  electric  current 
or  DC  current  in  conjunction  with 
natural  gas,  propane,  or  home  heating 
oil,  and  which — 

•    (a)  Is  designed  to  be  the  principal 
heating  sources  for  the  living  space  of  a 
residence; 

(b)  Is  not  contained  within  the  same 
cabinet  with  a  central  air  conditioner 
whose  rated  cooling  capacity  is  above 
65,000  Btu  per  hour 

(c)  Is  an  electric  central  furnace, 
electric  boiler,  forced-air  central 
furnace,  gravity  central  furnace,  or  low 
pressure  steam  or  hot  water  boiler:  and 

(d)  Has  a  heat  imput  rate  of  less  than 
300,000  Btu  per  hour  for  electric  boilers 
and  low  pressure  steam  or  hot  water 
boilers  and  less  than  225,000  Btu  per 
hour  for  forced-air  central  furnaces, 
gravity  central  furnaces,  and  electric 
central  furnaces,  gravity  central 
furnaces,  and  electric  central  furnaces. 


"Packaged  terminal  air  conditioner" 
means  *  *  *  by  builder's  choice  of 
energy. 

"Packaged  terminal  heat  pump" 
means  a  packaged  terminal  air 
conditioner  that  utilizes  reverse  cycle 
refrigeration  as  its  prime  heat  source 
and  should  have  supplementary  heating 
availability  by  builder's  choice  of 

energy. 

***** 

"Pool  heater"  means  an  appliance 
designed  for  heating  nonpotable  water 
contained  at  atmospheric  pressure, 
including  heating  water  in  swimming 
pools,  spas,  hot  tubs  and  similar 
applications. 


"Secretary"  means  the  Secretary  of 
the  Department  of  Energy. 

"Water  heater"  means  a  product 
which  utilizes  oil,  gas,  or  electricity  to 
heat  potable  water  for  use  outside  the 
heater  upon  demand,  including — 

(a)  Storage  type  units  which  heat  and 
store  water  at  a  thermostatically 
controlled  temperature,  including  gas 
storage  water  heaters  with  an  input  of 
75,000  Btu  per  hour  or  less,  oil  storage 
water  heaters  with  an  input  of  105,000 
Btu  per  hour  or  less,  and  electric  storage 
water  heaters  with  an  input  of  12 
kilowatts  or  less; 

(b)  Instantaneous  type  units  which 
heat  water  but  contain  no  more  than  one 
gallon  of  water  per  4,000  Btu  per  hour  of 
input  including  gas  instantaneous  water 
heaters  with  an  input  of  200,000  Btu  per 
hour  or  less,  oil  instantaneous  water 
heaters  with  an  input  of  210.000  Btu  per 
hour  or  less,  and  electric  instantaneous 
water  heaters  with  an  input  of  12 
kilowatts  or  less;  and 

(c)  Heat  pump  type  imits,  with  a 
maximum  current  rating  of  24  amperes 
at  a  voltage  no  greater  than  250  volts, 
which  are  products  designed  to  transfer 
thermal  energy  from  one  temperature 
level  to  a  higher  temperature  level  for 
the  purpose  of  heating  water,  including 
all  ancillary  equipment  such  as  fans, 
storage  tanks,  pumps,  or  controls 
necessary  for  the  device  to  perform  its 
function. 
***** 

"Weatherized  warm  air  furnace  or 
boiler"  means  a  furnace  or  boiler 
designed  for  installation  outdoors, 
approved  for  resistance  to  wind,  rain, 
and  snow,  and  supplied  with  its  own 
venting  system. 


Sulipart  B— [Amended] 

4.  Subpart  B  of  Part  430  is  amended  by 
removing  Appendices  A  and  B. 

4a.  Section  430.22  is  amended  by 
removing  paragraphs  (a)(6)  and  (b)(6); 
redesignating  and  revising  paragraphs 
(a)(5]  and  (b)(5)  as  paragraphs  (a)(6)  and 
(b)(6)  respectively;  and  adding  new 
paragraphs  (a)(5)  and  (b)(5)  as  follows: 

(430.22    lAmendedl 

(a)  *  *  • 

(5)  The  annual  eneifcr  use  of  electric 
refrigerators  and  electric  refrigerator- 
freezers  equals  the  representative 
average  use  cycle  of  365  cycles  per  year 
times  the  average  per-cycle  energy 
consumption  for  the  standard  cycle  in 
kilowatt-hours  per  cycle,  determined 
according  to  6.2  of  Appendix  Al  of  this 
subpart. 


(6)  Other  useful  measures  of  energy 
consumption  for  electric  refrigerators 
and  electric  refrigerator-freezers  shall 
be  those  measures  of  energy 
consumption  for  electric  refrigerators 
and  electric  refrigerator-freezers  which 
the  Secretary  determines  are  likely  to 
assist  consumers  in  making  purchasing 
decisions  which  are  derived  from  the 
application  of  Appendix  Al  of  this 
subpart 

(b)  *  *  * 

(5)  The  annual  energy  use  of  all 
freezers  equals  the  representative 
average-use  cycle  of  365  cycles  per  year 
times  the  average  per-cycle  energy 
consumption  for  the  standard  cycle  in 
kilowatt-hours  per  cycle,  determined 
according  to  6.2  of  Appendix  Bl  of  this 
subpart. 

(6)  Other  useful  measures  of  energy 
consumption  for  freezers  shall  be  those 
measures  of  energy  consumption  for 
freezers  which  the  Secretary  determines 
are  likely  to  assist  consumers  in  making 
purchasing  decisions  and  which  are 
derived  from  the  application  of 
Appendix  Bl  of  this  subpart. 

5.  Subpart  B  of  Part  430  is  amended  by 
removing  the  word  "(ALTERNATIVE)" 
in  the  headings  to  Appendices  Al  and 
Bl  and  by  removing  the  following 
references  to  Appendices  A  and  B  in 
S  430.22:  "4.1  of  Appendix  A  or"  from 
paragraphs  (a)(l)(ii),  (a)(2)(ii).  (a)(3)(ii), 
(a)(4)(i),  (a)(4)(ii);  "4.2  of  Appendix  A  or" 
bom  (a)(4)(i),  (a)(4)(ii):  "4.1  of  Appendix 
B  or"  from  (b)(lMii).  {b)(2)(ii),  (b)(3)(ii), 
(b)(4)(i).  (b)(4)(ii):  and  "4.2  of  Appendix 
Bor"&t>m(b)(4)(i),(b)(4)(ii). 


$430.22    [Amended] 

6.  Section  430.22  is  amended  by 
adding  new  paragraphs  (p)  and  (q)  as 
follows: 


(p)  Pool  heaters.  (1)  The  estimated 
annual  operating  cost  (space  reserved). 

(2)  The  thermal  efficiency  of  pool 
heaters,  expressed  as  a  percent,  shall  be 
determined  in  accordance  with  section  4 
of  Appendix  P  to  this  subpart. 

(q)  Fluorescent  lamp  ballasts. 
[Reserved] 

7.  Section  430.23  is  amended  by 
revising  the  first  sentence  of  the 
introductory  paragraph  and  by  adding 
new  paragraphs  (p)  and  (q)  to  read  as 
follows: 

{430.23   Units  to  be  tested. 

When  testing  of  a  covered  product  is 
required  to  comply  with  section  323(c)  of 
the  Act  or  to  comply  with  rule* 
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prescribed  under  sectkuia  324  or  32S  of 
die  Act*  *  • 

(p](l)  For  each  basic  model '  of  pool 
heater  a  sample  of  sufBcient  size  shall 
be  tested  to  inswe  that — 

(i)  (Reserved) 

(it)  Any  represented  vidue  of  die  fuel 
utilization  efficiency  or  other  measure  of 
energy  consumption  of  a  basic  model  for 
which  consumers  would  favor  higher 
values  shall  be  no  greater  than  the  lower 
of  (A)  the  mean  of  the  sample  or  (B)  the 
lower  vryt  percent  confidence  limit  of 
the  true  mean  divided  by  .95. 

<q)  fReserved] 

&  Subpart  B  of  Part  430  is  aoieaded  by 
addiag  a  seateace  to  the  end  of  section 
1 J  of  Appendix  M  as  follows: 

Appendix  M  to  Subpart  B  of  Part  430— 
UBiferm  Test  Method  for  Measuring  Uie 
Energy  Consumptioa  of  Central  Air 
Cenditlonets. 


1.1S*  *  *TWiii«ieaiMiberHSPFaaaigy 
conaanraNoa  standard  far  oeatrai  air 
conditioning  ^»t^  puepa  apedfiad  in  aaction 
32S(d)(2)  (A)  and  (B)  is  based  on  Re^on  IV 
and  the  lUndardized  DHR  lotmd  ia  aaction  6 
of  thia  appendix,  naarast  the  capacity 
aieaiured  in  the  47  *F  teat 
*        *        •        •        • 

t.  Sebpert  B  of  Part  410  is  aneaded  by 
addiag  new  Appeadioet  P  and  Q  ea 
foUowK 

Appendix  P  to  Subpert  B  of  Part  4SB— 
UaifatiB  Teat  Method  for  Meamiring  Ike 
Eneigy  Ceosunpdon  of  Poel  Heetaca 

1.  Test  matkod.  Tin  teat  BaAwd  far  (eating 
gaa-  and  oil-fired  pool  heatert  shall  Im  as 
specified  in  American  National  SUndards 
Institute  Standard  for  G«s-Plred  Pod 
Heaters.  Z21.M-Uea. 

Z  Taat  coadkiom.  Batabtiah  the  teat 
conditiona  specified  in  section  2.8  of  ANSI 
221.36-1986. 

3.  MeaturemeaU.  ifeasure  tka  quantities 
delinaated  in  section  Z8  of  ANSI  Z21.S6-lfl86. 
except  in  the  case  of  oil-fired  heaters  the 
measurement  of  energy  conaumption  in  Btu'a 
is  to  be  carried  eut  in  appropriate  unite,  ej.. 
gallons. 

4.  CalcutationB.  Calculate  the  themal 
efficiency  (expresaed  as  a  percent)  as 
specified  in  section  lA  of  ANSI  Z21 .36-1986, 
except  in  the  case  of  oil-fired  heatert  the 
expreaaioa  of  fuel  conaumption  shaU  be  in 
Btu's. 


Appendix  Q  to  Subpart  B  of  Part  430— 
Unifocm  Teat  MedMid  for  Measuring  die 
Energy  Consumption  of  Fluorescent 
Lamp  Ballasts 

LD^mMiem 

1.1  "ANSI  Standard"  means  a  standard 
developed  Vy  a  committee  accredited  by  the 
Amaricaa  Nattoaal  Standards  institute. 

1.2  "Baliaat  input  voltage"  means  the 
rated  iigMt  vokage  of  a  fluoresoent  lamp 
ballast 

1.3  "F40T12  lamp"  means  a  nominal  46 
watt  tubular  fluoreaceat  lamp  which  is  48 
inches  in  length  and  one  and  a  half  inchea  in 
diameter,  and  conforma  to  AlVSI  standard 

C7ai-nra(Ri9M). 

1.4  "F96T12  lamp"  means  a  nominal  75 
wait  tabuiar  fluaraacBBt  lamp  which  ia  48 
inches  in  length  and  one  and  a  half  indMa  in 
diameter,  and  conforms  to  ANSI  standard 
C7&1-197KR1984). 

\A    "FBeTl2H0  lamp"  means  a  nominal 
110  watt  tubular  Quorescent  lamp  which  is  96 
inches  in  length  and  one  and  a  half  inchea  in 
diameter,  and  conforms  to  ANSI  Standard 
C78.1-1978(R1W4). 

1.6  "Inpat  current"  means  the  root-mean- 
aquare  (RMS)  current  in  amperes  delivered  to 
a  fluareaoant  lamp  ballast 

1.7  "Luminaire"  oreani  a  complete 
ligktiiv«nit  consisting  of  a  IktorMcent  lamp 
or  lantps.  tagether  with  parts  deaigBod  to 
distribute  the  light  to  position  and  protect 
such  lamps,  and  to  correct  such  lamps  to  the 
power  supply  through  the  ballast. 

1.8  "^oiBiiiat  lamp  watts  means  the 
waNage  at  which  a  fluorescent  lamp  is 
designed  to  operate. 

14    "Power  faotar"  means  the  power  input 
divided  by  the  product  of  ballast  inpat 
voltage  and  input  current  of  a  fluorescent 
lamp  ballast  as  measured  under  test 
conditions  vecifled  in  ANSI  Standard  C- 
82.2-1984. 

1.16    "fewer  input"  means  tiie  power 
oenaunption  in  watta  of  a  ballast  and 
flaoreaoaet  lamp  er  laeipa.  as  determined  in 
accordance  writh  the  test  prooedurea  speciled 
in  ANSI  Standard  €82.2-1984. 

1.11  "Relative  light  output"  means  the 
light  output  delivered  thraugh  the  ase  of  a 
ballast  divided  by  the  light  output  dehvered 
through  the  ase  of  a  reference  ballaat 
expressed  as  a  percent  as  determined  ia 
accordance  with  the  teat  procedures  specified 
in  ANSI  Standard  £82.2-1984. 

1.12  "Residential  building"  means  f 
structure  or  portion  of  a  structure  which 
provides  fadlitias  or  shelter  for  human 
residency,  except  that  svch  term  does  not 
iaolade  aay  nultibmlly  residential  stroctuK 
of  more  than  three  stores  above  grade. 

10.  Section  4.6  of  Appendix  N  to 
Subpart  fi  of  Part  430  is  revised  as 
follows: 


efficiency  (AFUE)  shall  be  expressed  as 

a  percent  and  defined  as: 


'  CooipofMnt*  of  similar  design  may  In 
MibsHtuted  without  mquMng  sddttlonal  lesiini  If 
iaf«Mii 
>  le  MlUi^  aw  ^i^laaUa  Miqpli^ 
provwlon. 


Appentix  N  to  Sobpert  B  of  Part ' 
Uidfann  Teats  Method  for  Measuring  Ihe 
Energy  Consumpdoa  of  Fumatxs 
*        •        •        •        • 

4.0    Aitmaal  fuel  iJtiJaotioK 
efficiency.  The  aimual  fuel  utilizatien 


AFUE. 


5200N.N.(^ 


SJOON.  Qa  -t-  U(l  .f  07)(4«n)  N.  Q, 


wliere: 

52(X)=  average  annual  heating  degree-days 

N„  >:  as  defined  ia  4.3  of  this  appendix  for 
condensing  fumaoes  and  boilers 
measared  by  tiie  optioaal  direct 
condensate  measurement  method:  as 
Nb..!  as  defined  in  4.S.14  of  this  appendix 
at  each  design  tteating  requirement  for 
modulating  furnaces  and  boilers:  or  as 
Effy„  as  defined  in  11.2.5  of  ANSI/ 
ASiiRAE  103-82  for  all  other  furnaces 
andboiers. 

N,=  part  load  efficiency  and  is  based  on  the 
assunnptioa  that  aU  weatherized  warm 
air  furnaces  or  boilers  are  located  out-of- 
doors:  wann  air  furnaces  which  are  not 
weatherized  are  installed  as  isolated 
combustion  systems:  and  boilers  which 
are  not  weatherized  are  installed  in 
doors.  Part  load  efficiency  as  defined  in 
4J  of  diis  appendix  for  condensing 
fsmaces  and  boiiers  meastred  by  the 
optioaai  direct  condensate  measnreaient 
method:  as  N..^  as  defined  in  4.5.1  of 
this  appendix  at  each  design  heating 
requirement  for  modulating  furnaces 
and  boilers;  or  as  Effyh.  as  defined  in 
11.2.34  of  ANSI/ASHRAE  103-62  and  in 
4.2  of  this  appendix  for  all  other  furnaces 
and  boAers  exoefrt  that  Cf  and  I^  are 
daflnedas: 

0  for  boilers  which  are  itot  weatherized 
3b2  for  furnaces  which  are  weatherized 

C|  1.7  far  furnaces  which  are  not  weatherized 
47  for  boilers  which  are  weatherized 

Lf  lacket  loss  and  is  either  assigned  the  valoe 
of  1  percent  or  determined  in  accordance 
with  8.8  of  ANSI/ASHRAE  103-62  ia 
percent 

Qa  =  steady-state  heat  inpat  as  defined  in 
11.2J4  of  NSI/ASHRAE 103-82 

0.7  s  average  oversising  factor  for  furnaces 
andboBers 

46(X)=  average  non-heating  aeason  hours  per 
year 

Q,  —  pilot  flame  fuel  input  rate  as  defined  in 
9.2  of  of  ANSI/ASHRAE  103-82 

Appendix  N— (Aeiendedl 

11.  Section  4.7  of  Appendix  N  to 
Subpart  B  of  Part  430  is  amended  by 
changing  the  following  references  "0  for 
furnaces  or  boilers  intended  to  be 
installed  indoors."  to  "0  for  boilers 
which  are  not  weatherized,";  "17  for 
furnaces  or  boilers  intended  to  be 
installed  as  isolated  combustion 
systems."  to  "1.7  for  furnaces  which  are 
not  weatherired.";  **3.3.  for  furnaces  or 
boilers  intended  to  be  installed 
outdoors."  to  "^.S  for  furnaces  or  boilers 
%vhich  are  weatherized.":  and  "1.0  for 
finned  tebed  boilers  intended  fbr 
installation  outdoors."  to  "1.0  for  finned 
tubed  boilers  which  are  weatherized." 
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12.  Subpart  C  of  Part  430  is  revised  to 
read  as  follows: 

SutipartC  ■  Energy  Cenearvation 
Standards 

430.31  Purpose  and  scope. 

430.32  Energy  conservation  standards  and 
effective  dates. 

430.33  Preemption  of  State  regulations. 

Subpart  C— [AmeiKiedl 

9  430.31    Purpose  and  scope. 

This  subpart  contains  any  energy 
conservation  standards  for  classes  of 
covered  products  that  are  required  to  be 
administered  by  the  Department  of 
Energy  pursuant  to  the  Energy 
Conservation  Program  for  Consumer 
Products  Other  Than  Automobiles  imder 
the  Energy  Policy  and  Conservation  Act 
as  amended  (42  U.S.C.  6291  et  seq.]. 

S430J2    Energy  conaervaUon  standards 


The  energy  cxmservation  standards 
for  the  covered  product  classes  are: 

(a)  Refrigerators/refrigerator- 
freezers/freezers. 


Product  dass 


t.  Ratfigaralon  and  roWgoralOf- 
freezers  wMi  manual  defrost 

2.  Retrigerator-freezers— partial 
auloniaac  dafroat 

3.  rialiijisialm  (hmmimii  wiaimisl 
ic  defrost  witti  top-mourrted 
freezer  wittwul  ice _, 

4.  Refngorator-freezars— auto- 
matic defrost  witt)  side-mounted 
fcaezer  tMttVMit  ice 

5.  Refrigerator-freezars— auto- 
matic defrost  with  bottom- 
mounted  freezer  unttKXit  ice ~. 

a  Retrigaralor-freezeis-aulomat- 
Ic  defroat  witn  top-mounlad 
freezer  wittt  through  Itie  door 
ice  service 

7.  Refrigerator-freezers— auto- 
matic defroat  with  aidefliouniad 
freezer  with  through  the  door 
ice _— ._— 

8.  UprigtM  freezers  with  manual 
defrost — 

9.  UpngM  Ireazars  witli  automat- 
ic defroat 

to.  Cttest  freezers  and  all  other 
freezers -. — 


Energir 


t,  1990 


16J  AV+316 

21.8  AV-f  429 

23.5  AV-»^471 
27.7  AV+488 

27.7  M+*IBA 

26.4  AV4-535 

30.9  AV+547 
10.9  AV-i-422 
16.0AV-t-623 

14.8  AV -1-223 


AV^Total  adjusted  volume,  expressed  in  ft* 
(b)  Room  air  conditioners. 


Energy 

eftoancy 

raSoJan.  1, 

1990 

vered  sidM  laaa  than  6,000  Biu 

2.  VMihout  rewarse  cycle  and  wim  lou- 
vered  aidaa  &000 1»7J»99  Btu 1 

8.0 

as 

Productdass 

Energy 

effoency 

mtx)  Jan.  1, 

1990 

3.  Without  reverse  cycle  and  with  you- 
vared  sides  8.000  to  13.999  Btu 

4.  Without  rwMrae  cyde  and  wrm  lou- 
vered  sides  14,000  to  19.999  Btu 

5.  Without  reverse  cyde  and  with  iou- 
vered  aides  20,000  and  more  Btu 

6.  WHhoul  reverse  cyde  and  without 
louvered  sxles  Less  than  6.000  Btu .. 

7.  Without  reverse  cyde  and  without 
louvered  sides  6.000  to  7,999  Btu 

8.  Without  reverse  cyde  and  without 
louvered  aides  R.000  to  13.999  Btu... 

9.  Without  reverse  cyde  wd  without 
louvered  sides  14.000  to  19,999 
Btu _...- -.... 

10.  Without  reverse  cyde  and  without 
louvered  sides  20,000  and  more 
Btu _ - 

11.  With  reverse  cyde.  and  wim  lou- 
vered sides — _.. 

1^  With  reverse  cyde.  without  lou- 
vered sKlea....« — .«..._««™...™-«™, — 

9.0 
8.8 
8.2 
60 
8.5 
65 

6.5 

8.2 
8.5 
60 

(c)  Central  air  conditioners  and 
central  air  conditioning  heat  pumps. 


ProduddM* 

Seanntl 

•WW 

6fricifincy 

rako 

HaaSng 
WBSonal 

■nca 

tecnr 

EftecSM 
oan 

1    71)111  l)llM»l 

lao 
9.7 

as 

01/01/82 

2.  Smgia  packag*  lyamii.. 

01/01 /S3 

(d)  Water  heaters 


Energy  factor,  Jan.  1. 1990 

1.  Gas  Water  Heater... 

0.62— {.0019  X  Rated  Stor- 

age Volume  in  gallons). 

^  ON  Walar  Heater  — 

0.59-<.0019  X  Rated  Stor- 

age Volume  in  gallons). 

3.  Electhc  Water 

0.95-H.00132  X  Rated  Stor- 

Heater. 

age  Volume  in  galona). 

(e)  Furnaces 


Produddass 


1.  Furnaces  (exdudmg  class- 
es noted  below)  (percent).... 

2.  Mobito  Home  Fumacea 
(percent) .... 

3.  "SmaV"  furrtacea  Ortput 
rate  less  than  45.000  Btu/ 
hour - 

4.  Boilers  (excluding  gaa 
Slean4  (percent) 

5.  Gas  sieam  boilers  (per- 
cent)  - 


Annual 
fuel 


ettxaency 


78 
75 

(') 
60 
75 


Effective 
date 


01/01/92 
01/01/90 

01/01/92 
01/01/92 
01/01/92 


■Raaerved. 

(f)  Dishwashers.  Dishwashers  must  be 
equipped  with  an  option  to  dry  without 
heat  The  standard  was  effective  on 
lanuary  1, 19B8. 

(g)  Clothes  washers.  Clothes  washers 
must  have  an  unhealed  water  hnse 


option.  The  standard  was  effective  on 
January  1, 1988. 

(h)  Clothes  dryers.  Constant  burning 
pilot  lights  in  gas  clothes  dryers  are 
prohibited.  The  standard  was  effective 
on  January  1, 1988. 

(i)  Direct  heating  equipment 


Produd 


1.  Gas  wall  fan  type  up  to  42,000 
Btu/hour - 

2.  Gas  wal  fan  type  over  42.000  Bfei/ 
hour 

3.  Gas  wal  gravity  type  up  to  10,000 
Btu/hour _ 

4.  Gas  was  gravity  type  war  10.000 
Btu/hour  up  to  1Z000  Blu/how 

5.  Gas  wall  gravity  type  over  ^^J0OO 
Bki/hour  up  to  15.000  Btu/hour 

6.  Gas  wal  gravity  type  over  15,000 
Btu/how  up  to  19.000  Bfej/hoix. 

7.  Gas  waM  gravity  type  over  19,000 
Btu/hour  up  to  27,000  Blu/hotv 

a  Gas  wal  gravity  t/oo  over  27,000 
Btu/hour  up  to  46,000  Btu/hour 

9.  Gas  wal  gravity  type  over  46,000 
Btu/hour — 

10.  Gas  floor  up  to  37,000  Btu/hour— 

11.  Gas  floor  over  37.000  Bkt/hour 

12.  Gas  room  up  to  18,000  Bfei/hoiv.- 

13.  Gas  room  over  18.000  Btu/hour 
up  to  20,000  Blu/hour 

14.  Gas  room  over  20.000  Bfet/lma 
up  to  27,000  Btu/hour 

15.  Gas  room  over  27.000  Bhi/hour 
up  to  46,000  Btu/hour 

16.  Gas  room  over  46.000  Btu/how.... 


Annual  fuel 
uMoatxjn 


Jan  1. 

1990 

(percent) 


73 

74 

59 

60 

61 

62 

63 

64 

65 
56 

57 
57 

58 

63 

64 
65 


(j)  Kitchen  ranges  and  ovens.  Gas 
kitchen  ranges  and  ovens  with  an 
electrical  supply  cord  shall  not  be 
equipped  with  a  constant  burning  pilot 
The  standard  is  effective  on  January  1, 
1990. 

(k)  Pool  heaters.  The  thermal 
efficiency  of  pool  heaters  must  be  no 
less  than  78%.  The  standard  is  effective 
on  January  1, 1990. 

(1)  Television  sets.  [Reserved] 

(m)  Fluorescent  lamp  ballasts.  (IJ 
Except  as  provided  in  paragraph  (m)(2) 
of  this  section,  each  fluorescent  lamp 
ballast — 

(iKA)  Manufactured  on  or  after 
January  1. 1990: 

(B)  Sold  by  the  manufacturer  on  or 
after  April  1, 1990:  or 

(C)  Incorporated  into  a  luminarie  by  a 
Itmiinarie  manufacturer  on  or  after  April 
1. 1991:  and 

(ii)  Designed — 

(A)  To  operate  at  nominal  input 
voltages  of  120  or  277  volts; 

(B)  To  operate  with  an  input  current 
frequency  of  60  Herts  and 

(C)  For  use  in  connection  with  F40T12. 
F96T12,  or  P96T12HO  lamps:  shall  have 
a  power  factor  of  0.90  (v  greater  and 
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shall  have  a  ballast  efTicacy  factor  not 

less  than  the  following: 

AopKcMon  (or 
op#fslion  ol 

BMast 

input 
voltag* 

ToM 

nofnmttl 

lamp 

wstts 

Ballast 

efficacy 

factor 

One  r40Tl2  IWTV... 

120 

40 

1.805 

277 

40 

1.805 

Two  F40T12  Ivnpt.. 

120 

80 

1.060 

277 

80 

1.050 

TiMFVriSlwnpo.... 

120 

150 

0.570 

277 

ISO 

0.570 

TwoF9eT12HO 

iMpt 

120 

220 

0390 

277 

220 

O380 

(2)  The  standards  described  in 
paragraph  (ni)(l)  of  this  section  do  not 
apply  to  (!)  a  ballast  which  is  designed 
for  dimming  or  for  use  in  ambient 
temperatures  of  O'F  or  less,  or  (ii)  a 
ballast  which  has  a  power  factor  of  less 
than  0.90  and  is  designed  for  use  only  in 
residential  building  applications. 

143033    Prtwnptton  of  state  rtgutoUont. 

Any  state  regulation  providing  for  any 
energy  conservation  standard,  or  other 
requirement  with  respect  to  the  energy 
efficiency  or  energy  use,  of  a  covered 
product  Uiat  is  not  identical  to  a  Federal 
standard  in  effect  under  this  subpart  is 
preempted  by  that  standard,  except  as 
provided  for  in  section  327  (b)  and  (c)  of 
the  Act. 

13.  Subpart  D  of  Part  430  is  revised  to 
read  as  foUowt: 

Subpart  D  PeWlona  To  Exempt  State 
neQuMlon  From  Proompdon;  PoUUoim 
to  WMMfraw  EMmptfon  of  State 


430.40  PurpoM  and  scope. 

430.41  Preacriptions  of  a  rule. 

430.42  Piling  raquiremenU. 

430.43  Notice  of  petition. 

430.44  Consolidation. 
43a4S  Hearing. 

430.40  Diaposition  of  petitiona. 

430.47  Effective  dates  of  final  rules. 

430.48  Requeat  for  reconsideration. 
43a49  Finality  of  decision. 

Subpart  D-{Am«ndad] 

143040   Purpoaa  and  Mop*. 

(a)  The  regulations  in  this  subpart 
prescribe  the  procedures  to  be  followed 
in  connection  with  petitions  requesting  a 
rule  that  a  State  regulation  prescribing 
an  energy  conservation  standard  or 
other  requirement  respecting  energy  use 
or  energy  efficiency  of  a  type  (or  class) 
of  covered  product  not  be  preempted. 

(b)  The  regulations  in  this  subpart 
also  prescribe  the  procedures  to  be 
followed  in  connection  with  petitions  to 
withdraw  a  rule  exempting  a  State 
regulation  prescribing  an  energy 
conservation  standani  or  other 
requirement  respecting  energy  use  or 


energy  efficiency  of  a  type  (or  class)  of 
covered  product. 

(43041    PrMcrlptiofw  of  a  niia. 

(a)  Criteria  for  exemption  from 
preemption.  Upon  petition  by  a  State 
which  has  prescribed  an  energy 
conservation  standard  or  other 
requirement  for  a  type  or  class  of  a 
covered  product  for  which  a  Federal 
energy  conservation  standard  is 
applicable,  the  Secretary  shall  prescribe 
a  rule  that  such  standard  not  be 
preempted  if  he  determines  that  the 
State  has  estabhshed  by  a 
preponderance  of  the  evidence  that  such 
requirement  is  needed  to  meet  imusual 
and  compelling  State  or  local  energy 
interests.  For  the  purposes  of  this 
regulation,  the  term  "unusual  and 
compelling  State  or  local  energy 
interests"  means  interests  which  are 
substantially  different  in  nature  or 
magnitude  than  those  prevailing  in  the 
U.S.  generally;  and  are  such  that  when 
evaluated  within  the  context  of  the 
State's  energy  plan  and  forecast,  the 
costs,  benefits,  burdens,  and  reliability 
of  energy  savings  resulting  from  the 
State  regulation  make  such  regulation 
preferable  or  necessary  when  measured 
against  the  costs,  benefits,  burdens,  and 
reliability  of  alternative  approaches  to 
energy  savings  or  production,  including 
reliance  on  reasonably  predictable 
market-induced  improvements  in 
efficiency  of  all  products  subject  to  the 
State  regulation.  The  Secretary  may  not 
prescribe  such  a  rule  if  he  fmds  that 
interested  persons  have  established,  by 
a  preponderance  of  the  evidence,  that 
the  State's  regulation  will  significantly 
burden  manufacturing,  marketing, 
distribution,  sale  or  servicing  of  the 
covered  product  on  a  national  basis.  In 
determining  whether  to  make  such  a 
finding,  the  Secretary  shall  evaluate  all 
relevant  factors  including:  The  extent  to 
which  the  State  regulation  will  increase 
manufactiiring  or  distribution  costs  of 
manufacturers,  distributors,  and  others; 
the  extent  to  which  the  State  regulation 
will  disadvantage  smaller 
manufacturers,  distributors,  or  dealers 
or  lessen  competition  in  the  sale  of  the 
covered  product  in  the  State;  the  extent 
to  which  the  State  regulation  would 
cause  a  burden  to  manufacturers  to 
redesign  and  produce  the  covered 
product  type  (or  class),  taking  into 
consideration  the  extent  to  which  the 
regulation  would  result  in  a  reduction  in 
the  current  models,  or  in  the  projected 
availability  of  models,  that  could  be 
shipped  on  the  effective  date  of  the 
regulation  to  the  State  and  within  the 
U.S.,  or  in  the  current  or  projected  sales 
volume  of  the  covered  product  type  (or 
class)  in  the  State  and  the  U.S.:  and  the 


extent  to  which  the  Slate  regulation  is 
likely  to  contribute  significantly  to  a 
proliferation  of  State  appliance 
efficiency  requirements  and  the 
cumulative  impact  such  requirements 
would  have.  The  Secretary  may  not 
prescribe  such  a  rule  if  he  finds  that 
such  a  rule  will  result  in  the 
tmavailability  in  the  State  of  any 
covered  product  (or  class)  of 
performance  characteristics  (including 
reliability],  features,  sizes,  capacities, 
and  volumes  that  are  substantially  the 
same  as  those  generally  available  in  the 
State  at  the  time  of  the  Secretary's 
finding.  The  failure  of  some  classes  (or 
types)  to  meet  this  criterion  shall  not 
affect  the  Secretary's  determination  of 
whether  to  prescribe  a  rule  for  other 
classes  (or  types). 

(1)  Requirements  of  petition  for 
exemption  from  preemption.  A  petition 
from  a  State  for  a  rule  for  exemption 
from  preemption  shall  include  the 
information  listed  in  paragraphs  (a)(l)(i) 
through  (a)(l)(viii)  of  this  section.  A 
petition  for  a  rule  and  correspondence 
relating  to  such  petition  shall  be 
available  for  public  review  except  for 
confidential  or  proprietary  information 
submitted  in  accordance  with  the 
Department  of  Energy's  Freedom  of 
Information  Regulations  set  forth  in  10 
CFR  Part  1004: 

(i)  The  name,  address  and  telephone 
number  of  the  petitioner 

(ii)  A  copy  of  the  State  standard  for 
whii^  a  rule  exempting  such  standard  is 
sought; 

(iii)  A  copy  of  the  State's  energy  plan 
and  forecast; 

(iv)  Specification  of  each  type  or  class 
of  covered  product  for  which  a  rule 
exempting  a  standard  is  sought; 

(v)  Other  information,  if  any.  believed 
to  be  pertinent  by  the  petitioner  and 

(vi)  Such  other  information  as  the 
Secretary  may  require. 

(b)  Criteria  for  exemption  from 
preemption  when  energy  emergency 
conditions  exist  within  State.  Upon 
petition  by  a  State  which  has  prescribed 
an  energy  conservation  standard  or 
other  requirement  for  a  type  or  class  of  a 
covered  product  for  which  a  Federal 
energy  conservation  standard  is 
applicable,  the  Secretary  may  prescribe 
a  rule,  effective  upon  publication  in  the 
Federal  Register,  that  such  regulation 
not  be  preempted  if  he  determines  that 
in  addition  to  meeting  the  requirements 
of  paragraph  (a)  of  this  section  the  State 
has  established  that:  an  energy 
emergency  condition  exists  within  the 
State  that  imperils  the  health,  safety  and 
welfare  of  its  residents  because  of  the 
inability  of  the  State  or  utilities  within 
the  State  to  provide  adequate  quantities 
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of  gas  or  electric  energy  to  its  residents 
at  less  than  prohibitive  costs;  and 
cannot  be  substantially  alleviated  by  the 
importation  of  energy  or  the  use  of 
interconnection  agreements;  and  the 
State  regulation  is  necessary  to  alleviate 
substantially  such  condition. 

(1)  Requirements  of  petition  for 
exemption  from  preemption  when 
energy  emergency  conditions  exist 
within  a  State.  A  petition  from  a  State 
for  a  rule  for  exemption  from 
preemption  when  energy  emergency 
conditions  exist  within  a  State  shaU 
inciode  the  information  hsted  in 
paragraphs  (a)(l)(i)  through  (aHl)(vi)  of 
this  section.  A  petition  shall  also  include 
the  information  prescribed  in 
paragraphs  (bKl)(i)  through  (bUl)(iv)  of 
this  section,  and  shall  be  available  for 
public  review  except  for  confidential  or 
proprietary  information  submitted  in 
accordance  with  the  Department  of 
Energy's  Freedom  of  Information 
Regulations  set  forth  in  10  CFR  Part 
1004: 

(i)  A  description  of  the  energy 
emergency  condition  which  exists 
within  the  State,  including  causes  and 
impacts. 

(ii)  A  description  of  emergency 
response  actions  taken  by  the  State  and 
utitities  within  the  State  to  aOeviate  the 
emergency  condition; 

(iii)  An  analysis  of  why  the  emergency 
condition  cannot  be  alleviated 
substantially  by  importotioa  of  enetgy 
or  the  use  of  interconnection 
agreements; 

(iv)  An  analysis  of  how  the  State 
standard  can  alleviate  substantially 
such  emergency  condition. 

(cj  Criteria  for  withdrawal  of  a  rule 
exempting  a  State  standard.  Any  person 
subject  to  a  State  standard  which,  by 
rule,  has  been  exempted  from  Federal 
preemption  and  which  prescribes  an 
energy  conservation  standard  or  other 
requirement  for  a  type  or  class  of  a 
covered  product  wrtien  the  Federal 
energy  conservation  standard  for  such 
product  subsequently  is  amended,  may 
petition  the  Secretary  requesting  that 
the  exemption  rule  hie  withdrawn.  The 
Secretary  shall  consider  such  petition  in 
accordance  with  the  requirements  of 
paragraph  (a)  of  this  section,  except  that 
the  burden  shall  be  on  the  petitioner  to 
demonstrate  that  the  exemption  rule 
received  by  the  State  should  be 
withdrawn  as  a  result  of  the  amendment 
to  the  Federal  standard.  The  Secretary 
shall  withdraw  such  rule  if  he 
determines  that  the  petitioner  has 
shown  the  rule  should  be  withdrawn. 

(1)  Requirements  of  petition  to 
withdraw  a  rule  exempting  a  State 
standard.  A  petition  for  a  rule  to 
withdrrw  a  rule  exempting  a  State 


standard  shall  include  the  information 
prescribed  in  paragraphs  (c)(l)(i) 
through  (c)(l)(vii)  of  this  sectioa  and 
shall  be  available  for  public  review, 
except  for  confidential  or  proprietary 
information  submitted  in  accordance 
with  the  Department  of  Energy's 
Freedom  of  Information  ReguJations  set 
fortfi  m  10  CFR  Part  1004: 

(1)  The  name,  address  and  tdephone 
number  of  the  petitioner; 

(ii)  A  statement  of  the  interest  of  the 
petitioner  for  which  a  rule  withdrawing 
an  exemption  is  sought; 

(iii)  A  copy  of  the  State  standard  for 
which  a  rule  withdrawing  an  exemption 
is  sought; 

(iv)  ^lecification  of  each  type  or  class 
of  covered  product  for  which  a  rule 
withdrawing  an  exemption  is  sought; 

(v)  A  discussion  of  the  factors 
contained  in  paragraph  (a)  of  this 
section; 

(vi)  Such  other  information,  tf  any, 
believed  to  be  pertinent  by  the 
petitioner,  and 

(vii)  Such  other  information  as  the 
Secretary  may  require. 

S43042    Flino requtramants. 

(a)  Service.  AM  documents  required  to 
be  served  under  this  subpart  shall,  if 
mailed,  be  served  by  first  class  mail. 
Service  upon  a  person's  duly  authorized 
representative  shall  constitute  service 
upon  that  person. 

(b)  Obligation  to  supply  information. 
A  person  or  State  submitting  a  petition 
is  under  a  continuing  obli^tioa  to 
provide  any  new  or  newly  discovered 
information  relevant  to  that  petition. 
Such  information  includes,  but  is  not 
limited  to,  information  regarding  any 
other  petition  or  request  ^r  action 
subsequendy  submitted  by  that  person 
or  State. 

(c)  The  same  or  related  matters.  A 
person  or  State  submitting  a  petition  or 
other  request  for  action  shall  state 
whether  to  the  best  knowledge  of  that 
petitioner  the  same  or  related  issue,  act, 
or  transaction  has  been  or  presently  is 
being  considered  or  investigated  by  any 
State  agency,  department,  or 
instrumentality. 

(d)  Computation  of  time.  (1) 
Computing  any  period  of  time 
prescribed  by  or  allowed  under  this 
subpart  the  day  of  the  action  from 
which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included.  If  the 
last  day  of  the  period  is  Saturday,  or 
Simday,  or  Federal  legal  holiday,  the 
period  nms  until  the  end  of  the  next  day 
that  is  neither  a  Saturday,  or  Sunday  or 
Federal  legal  boHday. 

(2]  Saturdays,  Sundays,  and 
intervening  Federal  legal  holidays  riiall 
be  excluded  from  the  computation  of 


time  when  the  period  of  time  allowed  or 
prescribed  is  7  days  or  less. 

(3)  When  a  submission  is  required  to 
be  made  within  a  prescribed  time,  DOE 
may  grant  an  extension  of  time  upon 
good  cause  shown. 

(4)  Documents  received  after  regular 
business  hours  are  deemed  to  have  been 
submitted  on  the  next  regular  business 
day.  Regular  business  hours  for  the 
DOE'S  National  Office,  Washington.  DC 
are  0:30  a.m.  to  4:30  p.m. 

(5)  DOE  reserves  the  right  to  refuse  to 
accept,  and  not  to  consider,  untimely 
submissions. 

(e)  Filing  of  petitions.  (1)  A  petition 
for  a  rule  shall  be  submitted  in  triplicate 
to:  The  Assistant  Secretary  for 
Conservation  and  Renewable  Energy, 
U.S.  Department  of  Energy.  Section  327 
Petitions,  Appliance  Efficiency 
Standards,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  2058S. 

(2)  A  petition  may  be  submitted  on 
behalf  of  more  than  one  person.  A  joint 
petition  shall  indicate  eadi  person 
participating  in  the  submission.  A  joint 
petition  shall  provide  the  information 
required  by  {  430.41  for  each  person  on 
whose  behalf  the  petition  is  submitted. 

(3)  All  petitions  shaH  be  signed  by  the 
per8on(s)  submitting  the  petition  or  by  a 
duly  asthorized  representative.  If 
submitted  by  a  dvAy  authorized 
refiresentative,  the  petition  shall  certify 
this  authorization. 

(4)  A  petition  for  a  rule  to  withdraw  a 
rule  exempting  a  State  regulation,  all 
supporting  documents,  and  aU  future 
submissions  shall  be  served  on  each 
State  agency,  department  or 
instnnnentality  whose  regulation  the 
petitioner  seeks  to  supersede.  The 
petition  shaQ  contain  a  certification  of 
this  service  which  states  the  name  and 
mailing  address  of  the  served  parties, 
and  the  date  of  service. 

{f\  Acceptance  for  filing.  (1)  Within 
fifteen  (IS)  days  of  the  receipt  of  a 
petition,  the  Secretary  will  either  accept 
it  for  filing  or  reject  it  and  the  petitioner 
will  be  so  notified  in  writing.  "The 
Secretary  will  serve  a  copy  of  this 
notification  on  each  other  party  served 
by  the  petitioner.  Only  such  petitions 
which  conform  to  the  requirements  oi 
this  subpart  and  which  contain 
sufficient  information  for  the  purposes 
of  a  substantive  decision  will  be 
accepted  for  filing.  Petitions  which  do 
not  so  conform  will  be  rejected  and  an 
explanation  provided  to  petitioner  in 
writing. 

(2)  For  purposes  of  the  Act  and  this 
subpart  a  petition  is  deemed  to  be  filed 
on  the  date  it  is  accepted  for  fiUi^ 
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(g)  Docket  A  petition  accepted  for 
filing  will  be  assigned  an  appropriate 
docket  designation.  Petitioner  shall  use 
the  docket  designation  in  all  subsequent 
submissions. 

S  430.43   Notice  of  pofMon. 

(a)  Promptly  after  receipt  of  a  petition 
and  its  acceptance  for  Tiling,  notice  of 
such  petition  shall  be  published  in  the 
Federal  Reguter.  The  notice  shall  set 
forth  the  availability  for  public  review  of 
all  data  and  information  available,  and 
shall  solicit  conunents,  data  and 
information  with  respect  to  the 
determination  on  the  petition.  Except  as 
may  otherwise  be  specified,  the  period 
for  public  comment  shall  be  60  days 
after  the  notice  appears  in  the  Fedbral 
Renter. 

(b)  In  addition  to  the  material  required 
under  paragraph  (a)  of  this  section,  each 
notice  shall  contain  a  summary  of  the 
State  regulation  at  issue  and  the 
petitioner's  reasons  for  the  rule  sought. 

9430.44    Consolidation. 

DOE  may  consolidate  any  or  all 
matters  at  issue  in  two  or  more 
proceedings  docketed  where  there  exist 
common  parties,  common  questions  of 
fact  and  law,  and  where  such 
consolidation  would  expedite  or 
simplify  consideration  of  the  issues. 
ConsoUdation  shall  not  affect  the  right 
of  any  party  to  raise  issues  that  could 
have  been  raised  if  consolidation  had 
not  occurred. 


S430.45 

The  Secretary  may  hold  a  public 
hearing,  and  publish  notice  in  the 
Federal  Register  of  the  date  and  location 
of  the  hearing,  when  he  determines  that 
such  a  hearing  is  necessary  and  likely  to 
result  in  a  timely  and  elective 
resolution  of  the  issues.  A  transcript 
shall  be  kept  of  any  such  hearing. 

f  430.46    Disposition  of  psHllonB. 

(a)  After  the  submission  of  public 
comments  under  S  430.42(a),  the 
Secretary  shall  prescribe  a  final  rule  or 
deny  the  petition  within  6  months  after 
the  date  the  petition  is  filed. 

(b)  The  final  rule  issued  by  the 
Secretary  or  a  determination  by  the 
Secretary  to  deny  the  petition  shall 
include  a  written  statement  setting  forth 
his  findings  and  conclusions,  and  the 
reasons  and  basis  therefor.  A  copy  of 
the  Secretary's  decision  shall  be  sent  to 
the  petitioner  and  the  affected  State 
agency.  The  Secretary  shall  publish  in 
the  Federal  Register  a  notice  of  the  final 
riile  granting  or  denying  the  petition  and 
the  reasons  and  basis  therefor. 

(c)  If  the  Secretary  finds  that  he- 
cannot  issue  a  final  rule  within  the  6- 


month  period  pursuant  to  paragraph  (a) 
of  this  section,  he  shall  publish  a  notice 
in  the  Federal  Register  extending  such 
period  to  a  date  certain,  but  no  longer 
than  one  year  after  the  date  on  which 
the  petition  was  filed.  Such  notice  shall 
include  the  reasons  for  the  delay. 

}  430.47   Effective  delee  of  finel  nilee. 

(a)  A  final  rule  exempting  a  State 
standard  from  Federal  preemption  will 
be  effective: 

(1)  Upon  publication  in  the  Federal 
Register  if  the  Secretary  determines  that 
such  rule  is  needed  to  meet  an  "energy 
emergency  condition"  within  the  State. 

(2)  Three  years  after  such  rule  is 
published  in  the  Federal  Register  or 

(3)  Five  years  after  such  rule  is 
published  in  the  Federal  Register  if  the 
Secretary  determines  that  such 
additional  time  is  necessary  due  to  the 
burdens  of  retooling,  redesign  or 
distribution. 

(b)  A  final  rule  withdrawing  a  rule 
exempting  a  State  standard  will  be 
effective  upon  publication  in  the  Federal 
Register. 

9  430.43    Request  for  reconsideration. 

(a)  Any  petitioner  whose  petition  for  a 
rule  has  been  denied  may  request 
reconsideration  within  30  days  of  denial. 
The  request  shall  contain  a  statement  of 
facts  and  reasons  supporting 
reconsideration  and  shall  be  submitted 
in  writing  to  the  Secretary. 

(b)  The  denial  of  a  petition  will  be 
reconsidered  only  where  it  is  alleged 
and  demonstrated  that  the  denial  was 
based  on  error  in  law  or  fact  and  that 
evidence  of  the  error  is  found  in  the 
record  of  the  proceedings. 

(c)  If  the  Secretary  fails  to  take  action 
on  the  request  for  reconsideration 
within  30  days,  the  request  is  deemed 
denied,  and  the  petitioner  may  seek 
such  judicial  review  as  may  be 
appropriate  and  available. 

(d)  A  petitioner  has  not  exhausted 
other  administrative  remedies  until  a 
request  for  reconsideration  has  been 
filed  and  acted  upon  or  deemed  denied. 

1430.49   FkMHty  of  dedeion. 

(a)  A  decision  to  prescribe  a  rule  that 
a  State  energy  conservation  standard  or 
other  requirement  not  be  preempted  is 
final  on  the  date  the  rule  is  issued,  i.e., 
signed  by  the  Secretary.  A  decision  to 
prescribe  such  a  rule  has  no  effect  on 
other  regulations  of  a  covered  product  of 
any  other  State. 

(b)  A  decision  to  prescribe  a  rule 
withdrawing  a  rule  exempting  a  State 
standard  or  other  requirement  is  final  on 
the  date  the  rule  is  issued,  i.e.,  signed  by 
the  Secretary.  A  decision  to  deny  such  a 
petition  is  final  on  the  day  a  denial  of  a 


request  for  reconsideration  is  issued, 
i.e.,  signed  by  the  Secretary. 

14.  Part  430  is  amended  by  adding 
new  Subpart  E,  to  read  as  follows: 

Swbpert  E— SmaM  Businees  ExempUons 

Sec 

430.50  Purpose  and  scope. 

430.51  Eligibility. 

430.52  Requirements  for  applications. 

430.53  Processing  of  applications. 

430.54  Referral  to  the  Attorney  General. 

430.55  Evaluation  of  the  application. 

430.56  Decision  and  order. 

430.57  Duration  of  temporary  exemption. 

Subpart  E— <Afn«nded) 

9  430.50    Purpoee  and  scope. 

(a)  This  subpart  establishes 
procedures  for  the  submission  and 
disposition  of  applications  filed  by 
manufacturers  of  covered  consumer 
products  with  annual  gross  revenues 
that  do  not  exceed  $8  million  to  exempt 
them  temporarily  from  all  or  part  of 
energy  conservation  standards 
established  by  this  part. 

(b)  The  purpose  of  this  subpart  is  to 
provide  content  and  format 
requirements  for  manufacturers  of 
covered  consumer  products  with  low 
annual  gross  revenues  who  desire  to 
apply  for  temporary  exemptions  from 
applicable  energy  conservation 
standards. 

9430.51    EMgNiimy. 

Any  manufacturer  of  a  covered 
product  with  annual  gross  revenues  that 
do  not  exceed  $8,000,000  from  all  its 
operations  (including  the  manufacture 
and  sale  of  covered  products)  for  the  12- 
month  period  preceding  the  date  of 
application  may  apply  for  an  exemption. 
In  determining  the  annual  gross 
revenues  of  any  manufacturer  under  this 
subpart,  the  annual  gross  revenue  of  any 
other  person  who  controls,  is  controlled, 
by,  or  is  under  common  control  with, 
such  manufacturer  shall  be  taken  into 
account. 

«  430.52    Reeuireineiite  for  MoHceHene. 

(a)  Each  application  filed  under  this 
subpart  shall  be  submitted  in  triplicate 
to:  U.S.  Department  of  Energy.  Small 
Business  Exemptions,  Appliance 
Efficiency  Standards,  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

(b)  An  application  shall  be  in  writing 
and  shall  include  the  following: 

(1)  Name  and  mailing  address  of 
applicant; 

(2)  Whether  the  applicant  controls,  is 
controlled  by,  or  is  imder  common 
control  with  another  manufacturer,  and 
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if  so,  the  nature  of  that  control 
relationship; 

(3)  The  text  or  substance  of  the 
standard  or  portion  thereof  for  which 
the  exemption  is  sought  and  the  length 
of  time  desired  for  the  exemption: 

(4)  Information  showing  the  annual 
gross  revenue  of  the  applicant  for  the 
preceding  12-month  period  from  all  of  its 
operations  (including  the  manufacture 
and  sale  of  covered  products): 

(5)  Information  to  show  that  failure  to 
grant  an  exemption  is  likely  to  result  in 
a  lessening  of  competition; 

(6)  Such  other  information,  if  any, 
believed  to  be  pertinent  by  the 
petitioner  and 

(7)  Such  other  information  as  the 
Secretary  may  require. 

9430.53  Processing  of  spplcatione. 

(a)  The  applicant  shall  serve  a  copy  of 
the  application,  all  supporting 
documents  and  all  subsequent 
submissions,  or  a  copy  from  which 
confidential  information  has  been 
deleted  pursuant  to  10  CFR  1004.11.  to 
the  Secretary,  which  may  be  made 
available  for  public  review. 

(b)  Within  fifteen  (15)  days  of  the 
receipt  of  an  application,  the  Secretary 
will  either  accept  it  for  filing  or  reject  it, 
and  the  applicant  will  be  so  notified  in 
writing.  Only  such  appUcations  which 
conform  to  the  requirements  of  this 
subpart  and  which  contain  sufficient 
information  for  the  purposes  of  a 
substantive  decision  will  be  accepted 
for  filing.  Applications  which  do  not  so 
conform  will  be  rejected  and  an 
explanation  provided  to  the  applicant  in 
writing. 

(c)  For  the  purpose  of  this  subpart  an 
application  is  deemed  to  be  filed  on  the 
date  it  is  accepted  for  filing. 

(d)  Promptly  after  receipt  of  an 
application  and  its  acceptance  for  filing, 
notice  of  such  application  shall  be 
published  in  the  Federal  Register.  The 
notice  shall  set  forth  the  availability  for 
public  review  of  data  and  information 
available,  and  shall  solicit  comments, 
data  and  iiiformation  with  respect  to  the 
determination  on  the  application.  Except 
as  may  otherwise  be  specified,  the 
period  for  public  comment  shall  be  60 
days  after  the  notice  appears  in  the 
Federal  Register. 

(e)  The  Secretary  on  his  own  initiative 
may  convene  a  hearing  if,  in  his 
discretion,  he  considers  such  hearing 
will  advance  his  evaluation  of  the 
application. 

9430.54  Referral  to  ttte  Attorney  QeneraL 

Notice  of  the  application  for 
exemption  under  this  subpart  shall  be 
transmitted  to  the  Attorney  General  by 
the  Secretary  and  shall  contain  (a)  a 


statement  of  the  facts  and  of  the  reasons 
for  the  exemption,  and  (b)  copies  of  all 
doctmients  submitted. 

9430.55  Evaluation  of  mpicatioa 

The  Secretary  shall  grant  an 
application  for  exemption  submitted 
under  this  subpart  if  the  Secretary  finds, 
after  obtaining  the  written  views  of  the 
Attorney  General,  that  a  failure  to  allow 
an  exemption  would  likely  result  in  a 
lessening  of  competition. 

9430.56  Decision  and  order. 

(a)  Upon  consideration  of  the 
application  and  other  relevant 
information  received  or  obtained,  the 
Secretary  shall  issue  an  order  granting 
or  denying  the  application. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  of  the  order. 

(c)  The  Secretary  shall  serve  a  copy  of 
the  order  upon  the  applicant  and  upon 
any  other  person  readily  identifiable  by 
the  Secretary  as  one  who  is  interested  in 
or  aggrieved  by  such  order.  The 
Secretary  also  shall  publish  in  the 
Federal  Register  a  notice  of  the  grant  or 
denial  of  the  order  and  the  reason 
therefor. 

9  430.57    Duration  of  temporary 
exemption. 

A  temporary  exemption  terminates 
according  to  its  terms  but  not  later  than 
twenty-four  months  after  the  affective 
date  of  the  nde  for  which  the  exemption 
is  allowed. 

15.  Part  430  is  amended  by  adding  a 
new  Subpart  F  to  read  as  follows: 

Subpart  F— Certification  and  Enforcement 

Sec 

430.60  Purpose  and  scope. 

430.61  Prohibited  acts. 

430.62  Submission  of  data. 

430.63  Sampling. 

430.64  Imported  products. 

430.65  Exported  products. 

430.70  Enforcement. 

430.71  Cessation  of  distribution  of  a  basic 
model. 

430.72  Subpoena. 

430.73  Remedies. 

430.74  Hearings  and  Appeals. 

430.75  Confidentiality. 

APPENDIX  A  to  Subpart  F  of  Part  430— 
Compliance  Statement. 

APPENDIX  B  to  Subpart  F  of  Part  430— 
Sampling  Plan  for  Enforcement  Testing. 

Subpart  F— [Amended] 

9  430.60    Purpose  and  scope. 

The  regulations  in  this  subpart  set 
forth  the  procedures  to  be  followed  for 
certification  and  enforcement  testing  to 
determine  whether  a  basic  model  of  a 
covered  product  complies  with  the 
applicable  energy  conservation  standard 


set  forth  in  Subpart  C  of  this  Part. 
Energy  conservation  standards  include 
minimum  levels  of  efficiency  and 
maximum  levels  of  consumption  (also 
referred  to  as  performance  standards) 
and  prescriptive  energy  design 
requirements  (also  referred  to  as  design 
standards). 

9  430.61    PioMl)lted  acts. 

(a)  Each  of  the  following  is  a 
prohibited  act  pursuant  to  section  332  of 
the  Act: 

(1)  Failure  to  permit  access  to,  or 
copying  of  records  required  to  be  ' 
supplied  under  the  Act  and  this  rule  or 
failure  to  make  reports  or  provide  other 
information  required  to  be  supplied 
under  this  Act  and  this  rule; 

(2)  Failure  of  a  manufactiver  to  supply 
at  his  expense  a  reasonable  number  of 
covered  products  to  a  test  laboratory 
designated  by  the  Secretary; 

(3)  Failure  of  a  manufacturer  to  permit 
a  representative  designated  by  the 
Secretary  to  observe  any  testing 
required  by  the  Act  and  this  rule  and 
inspect  the  results  of  such  testing;  and 

(4)  Distribution  in  conunerce  by  a 
manufacturer  or  private  labeler  of  any 
new  covered  product  which  is  not  in 
compliance  with  an  applicable  energy 
efficiency  standard  prescribed  under  the 
Act  and  this  rule. 

(b)  In  accordance  with  section  333  of 
the  Act,  any  person  who  knowingly 
violates  any  provision  of  paragraph  (a) 
of  this  section  may  be  subject  to 
assessment  of  a  civil  penalty  of  no  more 
than  $100  for  each  violation.  Each 
violation  of  paragraph  (a)  of  this  section 
shall  constitute  a  separate  violation 
with  respect  to  each  covered  product 
and  each  day  of  noncompliance  with 
paragraphs  (a)  (1)  through  (3)  of  this 
section  shall  constitute  a  separate 
violation. 

9430.62    Submission  of  data. 

(a)  Compliance  statement  and 
certification  report.  Each  manufacturer 
or  private  labeler  before  distributing  in 
commerce  any  basic  model  of  a  covered 
product  subject  to  the  applicable  energy 
conservation  standard  set  forth  in 
Subpart  C  of  this  Part  shall  certify  by 
means  of  a  statement  of  compHance  and 
certification  report  that  each  basic 
model  meets  the  requirements  of  that 
standard. 

(1)  The  compliance  statement  shall 
certify  that: 

(i)  The  basic  model(s)  comply  with  the 
applicable  energy  conservation 
standards; 

(ii)  All  required  testing  on  which  the 
compliance  statement  is  based  was 
conducted  in  conformance  with  the 
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applicable  test  raquiramttits  pieacribcd 
in  10  CFR  Part  430  Subpart  B  and  this 
subpart  and  aU  test  data  are  reported  in 
accordance  with  this  subpart: 

(iii)  All  information  reported  in  die 
compliance  statement  is  true,  accurate, 
and  coflsplete:  and 

(iv)  The  manufacturer  (private  lebeler) 
is  aware  of  the  penalties  associated 
with  violations  of  the  Act  and  the 
regulations  thereunder,  and  18  VS.C. 
1001  which  prohibits  knowingly  making 
false  statements  to  the  Federal 
Government  The  format  for  a 
compliance  statesoent  is  set  forth  in 
Appei\dix  A  of  this  subpart. 

(2)  For  each  basic  moidei  the 
certification  report  shall  include  the 
annual  energy  use  and  adjusted  volume 
(for  refrigerators,  refrigerator-freezers 
and  freezers),  energy  factor  and  rated 
storage  volume  (for  water  heaters),  the 
energy  efficiency  ratio  (for  room  air 
conditioners),  seasonal  energy  efficiency 
ratio  and  heating  seasonal  performance 
factor  (for  central  air  conditioners  and 
central  air  con<htioning  heat  pumps), 
thermal  efficiency  (for  pool  heaters),  and 
annual  fuel  utilisation  efficiency  (for 
furnaces  and  direct  heating  equipment) 
the  model  numbers  for  eacb  basic 
model:  and  its  capacity. 

(3)  Copies  of  reports  to  the  Federal 
Trade  Commission  which  include  the 
information  in  paragraph  (a)(2)  ot  this 
section  meet  the  requirements  of  this 
paragraph. 

(b)  Initial  reporting  requirements. 
All  data  required  by  paragraph  (a)  of 
this  section  shall  be  submitted  on  ot 
before  the  effective  date  of  the 
applicable  energy  conservation  standard 
as  prescribed  in  section  325  of  the  Act 
For  each  basic  model  of  a  covered 
product  to  be  distributed  in  commerce, 
each  manufacturer  and  private  labeler 
or  his  representative  shall  Ble  a 
compliance  statement  and  certification 
report,  by  certified  mail,  to  Department 
of  Energy,  Appliance  Efficiency 
Standards.  Assistant  Secretary  for 
Conservation  and  Renewable  Energy. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20S85. 

(c)  New  models.  All  information 
required  by  paragraph  (8)(2)  of  this 
section  must  be  submitted  for  new 
models  prior  to  or  concujrent  with  any 
distribution  of  such  model.  Any  change 
to  a  basic  model  which  affects  energy 
consumption  may  constitute  the 
addition  of  a  new  basic  model  subject  to 
the  requirements  of  i  430.61  of  this  part. 
If  such  change  does  not  aker  compliance 
with  the  applicable  energy  conservation 
standard  for  the  basic  model  the  new 
model  shall  be  considered  certified. 
Models  which  are  discontinued  shall  b« 


reported,  in  writing,  to  the  DepartBfMnt 
of  Baergy. 

(d)  Maintenance  of  record*.  (1)  The 
manufacturer  of  any  covered  product 
subject  to  any  of  the  energy 
performance  standards  or  procedures 
prescribed  in  this  part  shall  establish, 
maintain,  and  retain  the  records  of  the 
underlying  test  data  for  all  certificatkm 
testing.  Such  records  shall  be  organized 
and  indexed  in  a  fashion  which  makes 
them  readily  accessible  for  review.  The 
records  should  include  the  supporting 
test  data  associated  with  tests 
performed  on  any  test  units  to  satisfy 
the  requirements  of  this  subpart  (except 
tests  performed  by  DOE  directly). 

(2)  All  such  records  shall  be  retained 
by  the  manufacturer  for  a  period  of  two 
years  from  the  date  that  production  of 
the  applicable  model  has  ceased. 
Records  shall  be  retained  in  a  form 
allowing  ready  access  to  DOE  iqion 
request 

(e)  Third  party  reptetentotion.  If  a 
manufacturer  or  private  labeler  elects  to 
use  a  third  party,  e.g..  trade  association 
or  other  authorized  representative,  to 
submit  the  certification  repmt  the 
certification  report  shall  include  all  the 
information  identified  in  paragraph  (a) 
of  this  section,  including  the  compliance 
statement 


simulation  or  sn^cerfaig  amlysis  as  set 
forth  in  S  430.23(m)  of  this  Part 
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(s)  For  purposes  of  a  certification  of 
compliance,  the  determination  that  a 
basic  modd  complies  with  the 
applicable  energy  performance  standard 
shall  be  based  upon  the  sampling 
procedures  set  forth  in  1 430.23  of  this 
Part  For  purposes  of  a  certification  of 
compliance,  the  determination  that  a 
basic  model  compUes  with  the 
applicable  design  standard  shall  be 
based  upon  the  incorporation  of  specific 
design  requirements  for  clothes  dryers, 
dishwashers,  clothes  washera  and 
kitchen  ranges  and  ovens  specified  in 
section  325  of  the  Act. 

(b)  A  basic  model  which  meets  the 
following  requirements  may  qualify  as 
an  "other  than  tested  model"  fm 
purposes  of  the  certification  testing  and 
sampling  requirements: 

(1)  Central  air  conditioners:  The 
condenser-evaporator  coil  combinations 
manufactured  by  the  condensing  imit 
manufacturer  other  than  the 
combination  likely  to  have  the  largest 
volume  of  retail  sales  or  the  condenser- 
coil  combinations  manufactured  in  part 
by  a  component  manufacturer  using  the 
same  condensing  unit 

(2)  For  purposes  of  certificatioo  of 
"other  than  tested  models."  as  defined 
in  paragraph  (b)(1)  of  this  section,  a 
manufacturer  may  certify  the  basic 
model  on  the  basis  of  computer 


(a)  Pursuant  to  section  331  of  the  Act, 
any  person  importing  any  covered 
product  into  the  United  States  shall 
comply  with  the  provisions  of  the  Act 
and  of  diis  Part,  and  is  subject  to  the 
remedies  of  dds  Part 

(b)  Any  covered  product  offered  fior 
importation  in  violation  of  the  Act  and 
of  this  Part  shall  be  refused  admission 
into  the  customs  territory  of  the  United 
States  under  rules  issued  by  the 
Secretary  of  the  Treasury,  except  that 
the  Secretary  of  the  Treasury  may,  by 
such  rules,  authorize  the  importation  of 
such  covered  product  upon  such  terms 
and  conditions  (including  the  furnishing 
of  a  bond)  as  may  appear  to  the 
Secretary  of  Treasury  appropriate  to 
ensure  that  such  covered  product  will 
not  violate  die  Act  and  this  Part  or  will 
be  exported  or  abandoned  lo  the  United 
States. 

I430M    Exported preducta. 

Pursuant  to  section  330  of  the  Act  this 
part  shall  not  apply  to  any  covered 
product  if  (a)  such  covered  product  is 
manufactured,  sold,  or  held  for  sale  for 
export  from  the  United  States  (or  such 
product  was  imported  for  export),  unlesa 
such  product  is.  in  fact  distributed  in 
commerce  for  use  in  the  United  States, 
and  (b)  such  covered  product  when 
distributed  in  commerce,  or  any 
container  in  which  it  is  enclosed  when 
so  distributed,  bears  a  stamp  or  label 
stating  that  such  covered  product  is 
intended  for  export 

S  430.70    Enforcement 

(a)  Performance  standard — (1)  Teat 
notice.  Upon  receiving  information  in 
writing,  concerning  the  energy 
performance  of  a  particular  covered 
product  sold  by  a  particular 
manufacturer  or  private  labeler  which 
indicates  that  the  covered  product  may 
not  be  in  compliance  with  the  applicable 
energy  performance  standard,  the 
Secretary  may  conduct  testing  of  that 
covered  product  under  this  subpart  by 
means  of  a  test  notice  addressed  to  the 
manufacturer  in  accordance  with  the 
following  requirements: 

(i)  Such  a  procedure  will  only  be 
followed  after  the  Secretary  or  his 
designated  representative  has  examined 
the  underlying  test  data  provided  by  the 
manufacturer  and  after  the 
manufacturer  has  been  offered  the 
opportunity  to  meet  with  DOE  to  verify 
compliance  with  the  applicable 
performance  standard.  A  representative 
designated  by  the  Secretary  shall  be 
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permitted  to  observe  any  reverificatioo 
procedures  by  this  subpart  and  to 
inspect  the  results  of  such  reverification. 

(ii)  The  test  notice  will  be  signed  by 
the  Secretary  or  his  designee.  The  test 
notice  will  be  mailed  or  delivered  by 
DOE  to  the  plant  manager  or  other 
responsible  official,  as  designated  by  the 
manufacturer. 

(iii)  The  test  notice  will  specify  the 
model  or  basic  model  to  be  selected  for 
testing,  the  method  of  selecting  the  test 
sample,  the  time  at  which  testing  shall 
be  initiated,  the  date  by  which  testing  is 
scheduled  to  be  completed  and  the 
facility  at  which  testing  will  be 
conducted.  The  test  notice  may  also 
provide  for  situations  in  which  the 
selected  basic  model  is  unavailable  for 
testing,  and  may  include  alternative 
basic  models. 

(Iv)  The  Secretary  may  require  in  the 
test  notice  that  the  manufacturer  of  a 
covered  product  shall  ship  at  his 
expense  a  reasonable  number  of  units  of 
a  basic  model  specified  in  such  test 
notice  to  a  testing  laboratory  designated 
by  the  Secretary.  The  number  of  units  of 
a  basic  model  specified  in  a  test  notice 
shall  not  exceed  twenty  (20). 

(v)  Within  5  woriung  days  of  the  time 
units  are  selected,  the  manufacturer 
shall  ship  the  specified  test  units  of  a 
basic  model  to  the  testing  laboratory. 

(2)  Testing  Laboratory.  Whenever 
DOE  conducts  enforcement  testing  at  a 
designated  laboratory  in  accordance 
with  a  test  notice  under  this  section,  the 
resulting  test  data  shall  constitute 
official  test  data  for  that  basic  model. 
Such  test  data  will  be  used  by  DOE  to 
make  a  determination  of  compliance  or 
noncompliance  if  a  sufficient  number  of 
tests  have  been  conducted  to  satisfy  the 
requirements  of  Appendix  ff'of  this 
subpart. 

(3)  Sampling.  The  determination  that  a 
manufacturer's  basic  model  complies 
with  the  applicable  energy  performance 
standard  shall  be  based  on  the  testing 
conducted  in  accordance  with  the 
statistical  sampling  procedures  set  forth 
in  Appendix  B  of  this  subpart  and  the 
test  procedures  set  forth  in  Subpart  B  of 
Uiis  Part 

(4)  Test  unit  selection.  A  DOE 
inspector  shall  select  a  batch,  a  batch 
sample,  and  test  units  from  the  batch 
sample  in  accordance  with  the 
provisions  of  this  paragraph  and  the 
conditions  specified  in  the  test  notice. 

(i)  The  batch  may  be  subdivided  by 
DOE  utilizing  criteria  specified  in  the 
test  notice,  e.g.,  date  of  manufacture, 
component-supplier,  location  of 
manufacturing  facility,  or  other  criteria 
which  may  differentiate  one  unit  from 
another  within  a  basic  modeL 


(ii)  A  batch  sample  of  up  to  20  units 
will  then  be  randomly  selected  from  one 
or  more  subdivided  groups  within  the 
batch.  The  manufacturer  shall  keep  on 
hand  all  units  in  the  batch  sample  until 
such  time  as  the  basic  model  is 
determined  to  be  in  compliance  or 
noncompliance. 

(iii)  Individual  test  units  comprising 
the  test  sample  shall  be  randomly 
selected  from  the  batch  sample. 

(iv)  All  random  selection  shall  be 
achieved  by  sequentially  numbering  all 
of  the  units  in  a  batch  sample  and  then 
using  a  table  of  random  numbers  to 
select  the  units  to  be  tested. 

(5)  Test  unit  preparation,  (i)  Prior  to 
and  during  testing,  a  test  unit  selected  in 
accordance  with  paragraph  (a)(4)  of  this 
section  shall  not  be  prepared,  modified, 
or  adjusted  in  any  manner  imless  such 
preparation,  modification,  or  adjustment 
is  allowed  by  the  applicable  DOE  test 
procedure.  C3ne  test  shall  be  conducted 
for  each  test  unit  in  accordance  with  the 
applicable  test  procedures  prescribed  in 
Si^partR 

(ii)  No  quabty  control  testing  or 
assembly  procedures  shall  be  performed 
on  a  test  unit  or  any  parts  and 
subassembUes  thereof,  that  is  not 
performed  during  the  production  and 
assembly  of  all  other  units  included  in 
the  basic  model. 

(iii)  A  test  unit  shall  be  considered 
defective  if  such  unit  is  inoperative  or  is 
found  to  be  in  noncompliance  due  to 
failure  of  the  unit  to  operate  according 
to  die  manufacturer's  design  and 
operating  instructions.  Defective  units, 
including  those  damaged  due  to  shipping 
or  handling,  shall  be  reported 
immediately  to  DOE.  DOE  shall 
authorize  testing  of  an  additional  unit  on 
a  case-by-case  basis. 

(6)  Testing  at  manufacturer's  option. 
(i)  If  a  manufacturer's  basic  model  is 
determined  to  be  in  noncompliance  with 
the  applicable  energy  performance 
standard  at  the  conclusion  of  DOE 
testing  in  accordance  with  the  double 
sampling  plan  specified  in  Appendix  B 
of  this  subpart  the  manufacturer  may 
request  that  DOE  conduct  additional 
testing  of  the  model  according  to. 
procedures  set  forth  in  Appendix  B  of 
this  subpart. 

(ii)  All  units  tested  under  paragraph 
(a)(6)  of  this  section  shall  be  selected 
and  tested  in  accordance  with  the 
provisions  given  in  paragraphs  (a)  (1) 
through  (5)  of  this  section. 

(iii)  The  manufacturer  shall  bear  the 
cost  of  all  testing  conducted  under 
paragraph  (a)(6)  of  this  section. 

(iv)  The  manufacturer  shall  cease 
distribution  of  the  basic  model  being 
tested  under  the  provisions  of  paragraph 
(a)(6)  of  this  section  from  the  time  the 


manufacturer  elects  to  exercise  the 
option  provided  in  this  paragraph  until 
the  basic  model  is  determined  to  be  in 
compliance.  DOE  may  seek  civil 
penalties  for  all  units  distributed  during 
such  period. 

(v)  If  the  additional  testing  results  in  a 
determination  of  compliance,  a  notice  of 
allowance  to  resume  distribution  shall 
be  issued  by  the  Department. 

(b)  Design  standard.  In  the  case  of  a 
design  standard,  a  model  is  determined 
noncompliant  by  DOE  after  the 
Secretary  or  his  designated 
representative  has  examined  the 
underlying  design  information  provided 
by  the  manufacturer  and  after  the 
manufacturer  has  been  offered  the 
opportunity  to  verify  compliance  with 
the  applicable  design  standard. 

1430.71    Cessation  of  dtetritwtion  of  a 


(a)  In  the  event  that  a  model  is 
determined  noncompliant  by  DOE  in 
accordance  with  {  430.70  of  this  Part  or 
if  a  manufacturer  or  private  labeler 
determines  a  model  to  be  in 
noncompliance,  then  the  manufacturer 
or  private  labeler  shall: 

(1)  Immediately  cease  distribution  in 
commerce  of  the  basic  model: 

(2)  Give  immediate  written 
notification  of  the  determination  of 
noncompliance,  to  all  persons  to  whom 
the  manufacturer  has  distributed  units 
of  the  basic  model  manufactured  since 
the  date  of  the  last  determination  of 
compliance. 

(3)  Pursuant  to  a  request  made  by  the 
Secretary,  provide  DOE  within  30  days 
of  the  request  records,  reports  and  other 
documentation  pertaining  to  the 
acquisition,  ordering,  storage,  shipment, 
or  sale  of  a  basic  model  determined  to 
be  in  noncompliance. 

4.  The  manufacturer  may  modify  the 
noncompliant  basic  model  in  such 
manner  as  to  make  it  comply  with  the 
applicable  performance  standard.  Such 
modified  basic  model  shall  then  be 
treated  as  a  new  basic  model  and  must 
be  certified  in  accordance  with  the 
provisions  of  this  subpart  except  that  in 
addition  satisfying  all  requirements  of 
this  subpart,  the  manufacturer  shall  also 
maintain  records  that  demonstrate  that 
modifications  have  been  made  to  all 
units  of  the  new  basic  model  prior  to 
distribution  in  commerce. 

(b)  If  a  basic  model  is  not  properiy 
certified  in  accordance  with  the 
requirements  of  this  subpart,  the 
Secretary  may  seek,  among  other 
remedies,  injunctive  action  to  prohibit 
distribution  in  commerce  of  such  basic 
model 
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1430.72 

Pursuant  to  section  329(a)  of  the  Act, 
for  purposes  of  carrying  out  this  part, 
the  Secretary  or  the  Secretary's 
designee,  may  sign  and  issue  subpoenas 
for  the  attendance  and  testimony  of 
witnesses  and  the  production  of  relevant 
books,  records,  papers,  and  other 
documents,  and  administer  the  oaths. 
Witnesses  summoned  under  the 
provisions  of  th  is  section  shall  be  paid 
the  same  fees  and  mileage  as  are  paid  to 
witnesses  in  the  courts  of  the  United 
States.  In  case  of  contumacy  by,  or 
refusal  to  obey  a  subpoena  served,  upon 
any  persons  subject  to  this  Part,  the 
Secretary  may  seek  an  order  from  the 
District  Court  of  the  United  States  for 
any  District  in  which  such  person  is 
found  or  resides  or  transacts  business 
requiring  such  person  to  appear  and  give 
testimony,  or  to  appear  and  produce 
documents.  Failure  to  obey  such  order  is 
punishable  by  such  court  as  a  contempt 
thereof. 


S  430.73 

If  DOE  determines  that  a  basic  model 
of  a  covered  product  does  not  comply 
with  an  applicable  energy  conservation 
standard: 

(a)  DOE  will  notify  the  manufacturer. 
private  labeler  or  any  other  person  as 
required,  of  this  flnding  and  of  the 
Secretary's  intent  to  seek  a  judicial 
order  restraining  further  distribution  in 
commerce  of  such  basic  model  unless 
the  manufacturer,  private  labeler  or  any 
other  person  as  required,  delivers  to 
DOE  within  15  calendar  days  a 
statement,  satisfactory  to  DOE,  of  the 
steps  he  will  take  to  insure  that  the 
noncompliant  model  will  no  longer  be 
distributed  in  commerce.  DOE  will 
monitor  the  implementation  of  such 
statement 

(b)  If  the  manufacturer,  private  labeler 
or  any  other  person  as  required,  fails  to 
stop  distribution  of  the  noncompliant 
model,  the  Secretary  may  seek  to 
restrain  such  violation  in  accordance 
with  section  334  of  the  Act 

(c)  The  Secretary  shall  determine 
whether  the  facts  of  the  case  warrant 
the  assessment  of  civil  penalties  for 
knowing  violations  in  accordance  with 
section  333  of  the  Act 


1430.74 

(a)  Pursuant  to  section  333(d)  of  the 
Act  before  issuing  an  order  assessing  a 
civil  penalty  against  any  person  under 
this  section,  the  Secretary  shall  provide 
to  such  person  notice  of  the  proposed 
penalty.  Such  notice  shall  inform  such 
person  of  that  person's  opportunity  to 
elect  in  writing  within  30  days  after  the 
date  of  receipt  of  such  notice  to  have  the 
procedures  of  paragraph  (c)  of  this 


section  (in  lieu  of  those  in  paragraph  (b) 
of  this  section)  apply  with  respect  to 
such  assessment 

(b)(1)  Unless  an  election  is  made 
within  30  calendar  days  after  receipt  of 
notice  under  paragraph  (a)  of  this 
section  to  have  paragraph  (c)  of  this 
section  apply  with  respect  to  such 
penalty,  the  Secretary  shall  assess  the 
penalty,  by  order,  after  a  determination 
of  violation  has  been  made  on  the 
record  after  an  opportunity  for  an 
agency  hearing  pursuant  to  section  554 
of  Title  5,  United  States  Code,  before  an 
administrative  law  judge  appointed 
imder  section  3105  of  such  Title  5.  Such 
assessment  order  shall  include  the 
administrative  law  judge's  fmdings  and 
the  basis  f»r  such  assessment 

(2)  Any  person  against  whom  a 
penalty  is  assessed  under  this  section 
may.  within  60  calendar  days  after  the 
date  of  the  order  of  the  Secretary 
assessing  such  penalty,  institute  an 
action  in  the  United  States  Court  of 
Appeals  for  the  appropriate  judicial 
circuit  for  judicial  review  of  such  order 
in  accordance  with  Chapter  7  of  Title  5. 
United  States  Code.  The  court  shall 
have  jurisdiction  to  enter  a  judgment 
afftrming.  modifying,  or  setting  aside  in 
whole  or  in  part  the  order  of  the 
Secretary,  or  the  court  may  remand  the 
proceeding  to  the  Secretary  for  such 
further  action  as  the  court  may  direct. 

(c)(1)  In  the  case  of  any  civil  penalfy 
with  respect  to  which  the  procedures  of 
this  section  have  been  elected,  the 
Secretary  shall  promptly  assess  such 
penalfy,  by  order,  after  the  date  of  the 
receipt  of  the  notice  under  paragraph  (a) 
of  this  section  of  the  proposed  penalfy. 

(2)  If  the  civil  penalfy  nas  not  been 
paid  within  60  calendar  days  after  the 
assessment  has  been  made  under 
paragraph  (c)(1)  of  this  section,  the 
Secretary  shall  institute  an  action  in  the 
appropriate  District  Court  of  the  United 
States  for  an  order  affirming  the 
assessment  of  the  civil  penalfy.  The 
court  shall  have  authorify  to  review  de 
novo  the  law  and  the  facts  involved  and 
shall  have  jurisdiction  to  enter  a 
judgment  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  such 
assessment 

(3)  Any  election  to  have  this 
paragraph  apply  may  not  be  revoked 
except  with  the  consent  of  the  Secretary. 

(d)  If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalfy  after  it  has 
become  a  final  and  unappealable  order 
under  paragraph  (b)  of  this  section,  or 
after  the  appropriate  District  Court  has 
entered  final  judgment  in  favor  of  the 
Secretary  under  paragraph  (c)  of  this 
section,  the  Secretary  shall  institute  an 
action  to  recover  the  amount  of  such 


penalty  in  any  appropriate  District  Court 
of  the  United  States.  In  such  action,  the 
validity  and  appropriateness  of  such 
ftnal  assessment  order  or  judgment  shall 
not  be  subject  to  review. 

(e)(1)  In  accordance  with  the 
provisions  of  section  333(d)(5)(A)  of  the 
Act  and  notwithstanding  the  provisions 
of  title  28.  United  States  Code,  or  section 
502(c)  of  the  Department  of  Energy 
Organization  Act,  the  Secretary  shall  be 
represented  by  the  Ceneral  Counsel  of 
the  Department  of  Energy  (or  any 
attorney  or  attorneys  within  DOE 
designated  by  the  Secretary)  who  shall 
supervise,  conduct,  and  argue  any  civil 
litigation  to  which  paragraph  (c)  of  this 
section  applies  including  any  related 
collection  action  under  paragraph  (d)  of 
this  section  in  a  court  of  the  United 
States  or  in  any  other  court,  except  the 
Supreme  Court  of  the  United  States. 
However,  the  Secretary  or  the  General 
Counsel  shall  consult  with  the  Attorney 
General  concerning  such  litigation  and 
the  Attorney  General  shall  provide,  on 
request  such  assistance  in  the  conduct 
of  such  litigation  as  may  be  appropriate. 

(2)  In  accordance  with  the  provisions 
of  section  333(d)(5)(B)  of  the  Act  and 
subject  to  the  provisions  of  section 
502(c)  of  the  Department  of  Energy 
Organization  Act.  the  Secretary  shall  be 
represented  by  the  Attorney  General,  or 
the  Solicitor  General,  as  appropriate,  in 
actions  under  this  section,  except  to  the 
extent  provided  in  paragraph  (e)(1)  of 
this  section. 

(3)  In  accordance  with  the  provisions 
of  section  333(d)(5)(C)  of  the  Act  section 
402(d)  of  the  Department  of  Energy 
Organization  Act  shall  not  apply  with 
respect  to  the  function  of  the  Secretary 
under  this  section. 

{ 430.7S    ConlMentialtty, 

Pursuant  to, the  provisions  of  10  CFR 
1004.11.  any  person  submitting 
information  or  data  which  the  person 
believes  to  be  confidential  and  exempt 
law  from  public  disclosure  should 
submit  one  complete  copy,  and  fifteen 
copies  from  which  the  information 
believed  to  be  conftdential  has  been 
deleted.  In  accordance  with  the 
procedures  established  at  10  CFR 
1004.11.  DOE  shall  make  its  own 
determination  with  regard  to  any  claim 
that  information  submitted  be  exempt 
from  public  disclosure. 
OMB  Control  No.  1910-140G 

Appendix  A  to  Subpart  F  Compliance 
Statement 

Statement  of  Compliance  With  Energy 
Conservation  Standards  for  Appliances 

Product: 

Manufacturer's  Name  and  Address 
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Date: 

Submit  by  Certified  Mail  to:  Department  of 
Energy,  Appliance  EfTiciency  Standards, 
Assistant  Secretary  for  Conservation  and 
Renewable  Energy.  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20S8S. 

This  report  is  submitted  pursuant  to  Part 
430  (Energy  Conservation  Program  for 
Consumer  Products)  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163),  and 
amendments  thereto.  The  basic  modeUs) 
included  in  this  report  complies  (comply) 
with  the  applicable  energy  conservation 
standard.  All  testing  where  appropriate,  on 
which  this  certification  report  is  based,  was 


conducted  in  conformance  with  the 
applicable  test  requirements  prescribed  in 
Subpart  B  of  10  CFR  Part  430.  All  information 
reported  in  this  certification  report  is  true, 
accurate,  and  complete.  I  am  aware  of  the 
penalties  associated  with  violations  of  the 
Act  and  the  regulations  thereunder,  and  am 
also  aware  of  the  provisions  contained  in  18 
U.S.C.  1001,  which  prohibits  knowingly 
making  false  statements  to  the  Federal 
Government. 

Name  of  Person  to  Contact  for  Further 
Information: 

Name: 

Address: 


Telephone  No.: 

If  the  model  specific  information 
accompanying  this  statement  of  compliance 
was  prepwed  tqr  a  ttiird  party  organization 


under  the  provisions  of  {  430.62  of  10  CFR 
Part  430,  the  individual  (manufacturer) 
authorizing  third  party  representations: 

Signature: 

Name: 

Address:    


Telephone  No.: 

Appendix  B  to  Subpart  F  of  Part  430— 
SAinpling  Plan  for  Enforcement  Testing 

DoubU  Sampling 

Step  1.  The  first  sample  size  (Di)  must  l>e 
four  or  more  units. 

Step  2.  Compute  the  mean  (xi)  of  the 
measured  energy  performance  of  the  ni  units 
in  tha  first  samfile  as  foUowK 


'•Mtj 


(1) 


where  x«  is  the  measured  energy  efficiency  or  Step  3.  Compute  the  standard  deviation  (st) 

energy  consumption  of  unit  L  ofthemeasuredenergy  performance  of  the  Oi 

units  in  the  first  sample  as  follows: 


»1      ' 


2-»    (x,  - 

i=i      ^ 


V' 


m 


„j.i 


Step  CGomputB  die  Mandard  error  (s-  ) 

of  the  measured  energy  performance  of  the  ai 
units  in  die  first  sample  as  follows: 


v^ 


O) 


Step  5.  Compute  the  upper  control  limit  mean  of  the  first  sample  using  the  applicable        the  desired  mean  and  a  probability  level  of  95 

(UCLi)  and  lower  control  limit  (LCLi)  for  the        DOE  energy  performance  standard  (EPS)  as         percent  (two-tailed  test)  as  follows: 
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LCL, 


EPS 


ts- 


UCL,     =       EPS       +     ts- 


(A) 
(5) 


where  I  U  a  •tatistic  based  on  a  05  percent 
two-tailed  probability  level  and  a  sample  size 
ofni. 

Step  SA.  For  an  Energy  Efficiency 
Standard,  compare  the  mean  of  the  first 
sample  (xi)  with  the  upper  and  lower  control 
limits  (UCii  and  LCLi)  to  determine  one  of 
the  following: 

(i)  If  the  mean  of  the  first  sample  is  below 
the  lower  control  limit,  then  the  basic  model 
is  in  noncompliance  and  testing  is  at  an  end. 
(Do  not  go  on  to  any  of  the  steps  below.) 

(ii)  If  the  mean  of  the  first  sample  is  equal 
to  or  greater  than  the  upper  control  limit,  then 
the  basic  model  is  in  compliance  and  testing 
is  at  an  end.  (Do  not  go  on  to  any  of  the  steps 
l>elow.) 

(iii)  If  the  sample  mean  is  equal  to  or 
greater  than  the  lower  control  limit  but  less 
than  the  upper  control  limit  then  no 
determination  of  compliance  or 
noncompliance  can  be  made  and  a  second 
sample  size  is  determined  by  Step  7a. 

Step  eb.  For  an  Energy  Consumption 
Standard,  compare  the  mean  of  the  first 
sample  (xi)  with  the  upper  and  lower  control 
limits  (UCLi  and  LCLi)  to  determine  one  of 
the  following: 

(i)  If  the  mean  of  the  first  sample  is  above 
the  upper  control  limit,  then  the  basic  model 
is  in  noncompliance  and  testing  is  at  an  end. 
(Do  not  go  on  to  any  of  the  steps  below.) 

(ii)  If  the  mean  of  the  first  sample  is  equal 
to  or  less  than  the  lower  control  limit  then 
the  basic  model  is  in  compliance  and  testing 
is  at  an  end.  (Do  not  go  on  to  any  of  the  steps 
below.) 

(iii)  If  the  sample  mean  is  equal  to  or  less 
than  the  upper  control  limit  but  greater  than 
the  lower  control  limit  then  no  determination 
of  compliance  or  noncompliance  can  be  made 
and  a  second  sample  size  is  determined  by 
Step  7b. 

Step  7a.  For  an  Energy  EfTiciency  Standard, 
determine  the  second  sample  size  (nt)  as 
follows: 


\  0.05  EPA   / 


(6a) 


ni=| P  -n, 

\  0.05  EPA   / 


(6b) 


where  Si  and  t  have  the  values  used  in  Steps 
4  and  5,  respectively.  The  term  "0.05  EPS"  is 
the  difference  between  the  applicable  energy 
e^iciency  standard  and  95  percent  of  the 
standard,  where  95  percent  of  the  standard  is 
taken  as  the  lower  control  limit.  This 
procedure  yields  a  sufTicient  combined 
sample  size  (ni  +  ni)  to  give  an  estimated  97 J( 
percent  probability  of  obtaining  a 
determination  of  compliance  when  the  true 
mean  efficiency  is  equal  to  the  applicable 
standard. 

Given  the  solution  value  of  ni,  determine 
one  of  the  following: 

(1)  If  the  value  of  n*  is  less  than  or  equal  to 
zero  and  if  the  mean  energy  efficiency  of  the 
first  sample  (xi)  is  either  equal  to  or  greater 
than  the  lower  control  limit  (LCLi)  or  equal  to 
or  greater  than  95  percent  of  the  applicable 
energy  efficiency  standard  (EES),  whichever 
is  greater,  Le.,  if 

ni  <  0  and  xi  >  max(LCLi.  0.95  EES), 

the  basic  model  is  in  compUance  and  testing 

is  at  an  end. 

(2)  If  the  value  of  ot  is  less  than  or  equal  to 
zero  and  the  mean  energy  efficiency  of  the 
first  sample  (xi)  is  less  than  the  lower  control 
limit  (LCLi)  or  less  than  95  percent  of  the 
applicable  energy  efficiency  standard  (EES), 
whichever  is  greater,  i.e.,  if 

nt  <  0  andxi  <  max(LCLt.  0.95  EES), 
the  basic  model  is  in  noncompliance  and 
testing  is  at  an  end. 

(3)  If  the  value  of  di  is  greater  than  zero, 
then  value  of  the  second  sample  size  is 
determined  to  be  the  smallest  integer  equal  to 
or  greater  than  the  solution  value  of  ib  for 
equation  (6a).  If  the  value  of  ik  so  calculated 
is  greater  than  20-ai,  set  ni  equal  to  20-ni. 

Step  7b.  For  an  Energy  Consumption 
Standard,  determine  the  second  sample  size 
(ria)  as  follows: 


where  Si  and  t  have  the  values  used  in  Steps 
4  and  5,  respectively.  The  term  "0.05  EPS"  is 
the  difference  between  the  applicable  energy 
consumption  standard  and  105  percent  of  the 
standard,  where  105  percent  of  the  standard 
is  taken  as  the  upper  control  limit.  This 
procedure  yields  a  sufficient  combined 
sample  size  (ni  +  n:)  to  give  an  estimated 
97.5  percent  probability  of  obtaining  a 
determination  of  compliance  when  the  true 
mean  consumption  is  equal  to  the  applicable 
standard. 

Given  the  solution  value  of  ni,  determine 
one  of  the  following: 

(1)  If  the  value  of  n*  is  less  than  or  equal  to 
zero  and  it  the  mean  energy  consumption  of 
the  first  sample  (xi)  is  either  equal  to  or  less 
than  the  upper  control  limit  (UCLi)  or  equal 
to  or  less  than  105  percent  of  the  applicable 
energy  performance  standard  (EPS), 
whichever  is  less,  i.e.,  if 

ni  <  0  and  x,  <  min(UCLi,  1.05  EPS), 

the  basic  model  is  in  compliance  and  testing 

is  at  an  end. 

(2)  If  the  value  of  ni  is  less  than  or  equal  to 
zero  and  the  mean  energy  consumption  of  the 
first  sample  (xi)  is  greater  than  the  upper 
control  Umit  (UCLt)  or  more  than  105  percent 
of  the  apphcable  energy  performance 
standard  (EPS),  whichever  is  less,  i.e.,  if 

ni  <  0  and xi  >^<  min(LCLi,  1.05  EPS), 
the  basic  model  is  in  noncomphance  and 
testing  is  at  an  end. 

(3)  If  the  value  of  ni  is  greater  than  zero, 
then  the  value  of  the  second  sample  size  is 
determined  to  be  the  smallest  integer  equal  to 
or  greater  than  the  solution  value  of  ik  for 
equation  (6b).  If  the  value  of  m  so  calculated 
is  greater  than  20-ni,  set  i^  equal  to  20-ni. 

Step  8.  Compute  the  combined  mean  (xi)  of 
the  measured  energy  performance  of  the  ni 
and  ni  units  of  the  combined  first  and  second 
samples  as  follows: 


x«     = 


n. 


n. 


(7) 


Step  9.  Compute  the  standard  error  (s^i)  of 
the  measured  energy  performance  of  the  ni 


and  ni  units  in  the  combined  first  and  second 
samples  as  follows: 


Federal  Register  /  Vol.  54,  No.  24  /  Tuesday.  February  7.  1989  /  Rules  and  Regulations  60B7 


y"i  ^  "i 


(8) 


Note. — Si  is  the  value  obtained  in  Step  3. 

Step  10a.  For  an  Energy  Efficiency 
Standard,  compute  the  lower  control  limit 
(LCU)  for  the  mean  of  the  combined  first  and 


second  samples  using  the  DOE  energy 
efficiency  standard  (EES)  as  the  desired 
mean  and  a  one-tailed  probability  level  of 
97.5  percent  (equivalent  to  the  two-tailed 


probability  level  of  95  percent  used  in  Step  5. 
above)  as  follows: 


LCLg  = 


EES 


t  s- 
x« 


(9a) 


where  the  t-statistic  has  the  value  obtained  in 
Step  5  above. 

Step  10b.  For  an  Energy  Consumption 
Standard,  compute  the  upper  control  limit 


(UCU)  for  the  mean  of  the  combined  first  and 
second  samples  using  the  DOE  energy 
performance  standard  (EPS)  as  the  desired 
mean  and  a  one-tailed  probability  level  of 


10Z.5  percent  (equivalent  to  the  two-tailed 
probabihty  level  of  95  percent  used  in  Step  5. 
above)  as  follows: 


UCL,  =  EPS  +  t  s- 
2  X. 


(9b) 


where  die  t-stadsUc  has  the  value  obtained  in 
Step  5  above. 

Step  11a.  For  an  Energy  Efficiency 
Standard,  compare  the  combined  sample 
mean  (xt)  to  the  lower  control  Hmit  (LCU)  to 
find  one  of  the  following: 

(i)  If  the  mean  of  the  combined  sample  (xt) 
is  less  than  the  lower  control  limit  (LCU)  or 
95  percent  of  the  applicable  energy  efficiency 
standard  (EES).  whichever  is  greater.  Le..  if 
Xi  <  max(LCU.  0.95  EES), 

the  basic  model  is  in  noncompliance  and 
testing  is  at  an  end. 

(ii)  If  the  mean  of  the  combined  sample  (xi) 
is  equal  to  or  greater  than  the  lower  control 
limit  (LCU)  or  95  percent  of  the  applicable 
energy  efficiency  standard  (EES),  whichever 
is  greater,  i.e.,  if 

Xt  2  max(LCLi,  0.95  EES), 

the  basic  model  is  in  compliance  and  testing 

is  at  an  end. 

Step  lib.  For  an  Energy  Consumption 
Standard,  compare  the  combined  sample 
mean  (xt)  to  the  upper  control  limit  (UCU)  to 
find  one  of  the  following: 

Ii]  If  the  mean  of  the  combined  sample  (xt) 
is  greater  than  the  upper  control  limit  (UQ«) 
or  105  percent  of  the  applicable  energy 
performance  standard  (EPS),  whichever  is 
less,  i.e.,  if 

Xt  >  min(UCU.  1.05  EPS), 


the  basic  model  is  in  noncompliance  and 
testing  is  at  an  end. 

(ii)  U  the  mean  of  the  combined  sample  (xt) 
is  equal  to  or  less  than  the  upper  control  limit 
(UCU)  or  105  percent  of  the  applicable 
energy  performance  standard  (EPS), 
whichever  is  less,  i.e.,  if 

xs  S  min(UCU.  105  EPS), 

the  basic  model  is  in  compliance  and  testing 

is  at  an  end. 

Manufacturer-Option  Testing 

If  a  determination  of  non-compUance  is 
made  in  Steps  6.  7  or  11,  above,  the 
manufacturer  may  request  that  additional 
testing  be  conducted,  in  accordance  with  the 
following  procedures. 

Step  A.  The  manufacturer  requests  that  an 
additional  number,  n*.  of  units  be  tested,  %vith 
nt  chosen  such  that  ni  -i-ni  -i-ni  does  not 
exceed  2a 

Step  B.  Compute  the  mean  energy 
performance,  standard  error,  and  lower  or 
upper  control  limit  of  the  new  combined 
sample  in  accordance  with  the  procedures 
prescribed  in  Steps  8, 9,  and  10.  above. 

Step  C.  Compare  the  mean  performance  of 
the  new  combined  sample  to  the  revised 
lower  or  upper  control  limit  to  determine  one 
of  the  following: 

a.l.  For  an  Energy  Efficiency  Standard,  if 
the  new  combined  sample  mean  is  equal  to  or 
greater  than  the  lower  control  limit  or  95 


percent  of  the  applicable  energy  efficiency 
standard,  nvhichever  is  greater,  the  basic 
model  is  in  compliance  and  testing  is  at  an 
end. 

a.2.  For  an  Energy  Consumption  Standard, 
if  the  new  combined  sample  mean  is  equal  to 
or  less  than  the  upper  control  limit  or  105 
percent  of  the  appUcable  energy  consumption 
standard,  whichever  is  less,  the  basic  model 
is  in  compliance  and  testing  is  at  an  end. 

b.l.  For  ao  Energy  Efficiency  Standard,  if 
the  new  combined  sample  mean  is  less  than 
the  lower  control  limit  or  95  percent  of  the 
applicable  energy  efficiency  standard, 
whichever,  is  greater,  and  the  value  of 
ni+ni-l-n>  is  less  than  20,  the  manufacturer 
may  request  that  additional  units  be  tested. 
The  total  of  all  units  tested  may  not  exceed 
20.  Steps  A,  B,  and  C  are  then  repeated. 

b.2.  For  an  Energy  Consumption  Standard, 
if  the  new  combined  sample  mean  is  greater 
than  the  upper  control  limit  or  105  percent  of 
the  applicable  energy  consumption  standard, 
whichever  is  less,  and  the  value  of  ni  -t-i-t-i  is 
less  than  20.  the  manufacturer  may  request 
that  additional  units  be  tested.  The  total  of  all 
units  tested  may  not  exceed  20.  Steps  A.  E 
and  C  are  then  repeated. 

c.  Otherwise,  the  basic  model  is 
determined  to  be  in  noncompliance. 
[FR  Doc.  89-2716  Filed  2-6-89;  8:45  am| 

BMJJNO  CODE  •450-01-M 


Tuesday 
February  7,  1989 


Part  III 


Department  of 
Health  and  Human 
Services 

PtibHc  Health  Service 

Cooperative  Agreements  To  Support 
National  Health  Promotion  and  Disease 
Prevention  Initiattves;  Notice 


6090 


Federal  Regbter  /  Vol.  54,  No.  24  /  Tuesday.  February  7,  1989  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rumK  nvMui  iMrvm 

Cooperative  Agreementa  To  Support 


The  Office  of  Disease  Prevention  and 
Health  Promotion  (ODPHP)  announces 
the  availability  of  funds  for  Fiscal  Year 
1989  for  cooperative  agreements  to 
support  national  health  promotion 
initiatives. 

The  Office  of  Disease  Prevention  and 
Health  Promotion  (ODPHP)  was 
established  by  Pub.  L  94-317,  the 
National  Consumer  Health  Information 
and  Health  Promotion  Act  of  1976,  and 
functions  under  the  provisions  of  Title 
XVn  of  the  Public  Health  Service  Act.  as 
amended.  Located  wdthin  the  Office  of 
the  Assistant  Secretary  for  Health,  the 
mission  of  ODPHP  is  to  provide 
leadership  for  disease  prevention  and 
health  promotion  among  Americans.  The 
Office  undertakes  this  mandate  through 
the  formulation  of  national  health  goals 
and  objectives;  the  coordination  of 
DHHS  activities  in  disease  prevention, 
health  promotion,  preventive  health 
services,  and  health  information  and 
education  with  respect  to  the 
appropriate  use  of  health  care;  and  the 
stimulation  of  public  and  private 
programs  and  strategies  to  enhance  the 
health  of  the  Nation.  ODPHP  is 
organized  around  four  areas:  Prevention 
policy,  clinical  preventive  services, 
nutrition  policy,  and  health 
communication. 

Background 

At  the  turn  of  the  century,  infectious 
diseases  were  the  leading  killers  in  the 
United  States.  Now,  nearly  half  of  all 
disease  and  premature  death  can  be 
traced  to  lifestyle  factors  such  as 
smoking,  improper  diet  and  lack  of 
exercise.  Identifying  which  behaviors, 
practices  and  habits  enhance  or 
threaten  health,  and  encouraging  the 
adoption  of  healthy  behaviors,  carries 
great  potential  for  preventing  disease 
and  disability. 

Improvements  in  the  health  status  of 
Americans  over  the  past  decade  can  be 
attributed,  in  part,  to  the  national 
commitment  to  health  promotion  first 
described  in  "Healthy  People:  The 
Surgeon  General's  Report  on  Health 
Promotion  and  Disease  Prevention", 
which  presented  health  goals  for  five 
major  life  stages.  These  goals  were  used 
as  a  framework  for  developing  226 
national  measurable  prevention 
objectives  for  achievement  by  1990, 
published  in  the  policy  document 


'Tromoting  Health/Preventing  Disease: 
Objectives  for  tiie  Nation".  The  so- 
called  1990  objectives,  addressing  15 
priority  areas,  can  be  divided  into  the 
three  broad  categories  of  health 
promotion,  health  protection,  and 
personal  preventive  services.  For 
example,  the  Bve  areas  identified  as 
targets  for  health  promotion  efforts  are: 
Smoking  and  health;  misuse  of  alcohol 
and  drugs;  nutrition;  physical  fitness  and 
exercise;  and  control  of  stress  and 
violent  behavior.  The  sustained 
emphasis  on  health  information  and 
health  promotion  needed  to  meet  the 
1990  objectives  is  being  achieved  in  a 
variety  of  ways— education,  research, 
and  public  information  dissemination — 
and  involves  a  partnership  of  Federal, 
State,  local,  voluntary,  and  private 
sector  participants.  ODPHP  has  been 
working  over  the  past  decade  to  extend 
the  reach  of  health  promotion/ diseese 
prevention  programs  through 
cooperative  agreements  with  national 
organizations  with  local  chapters, 
afhliates,  or  members.  Cooperative 
agreements  are  granted  as  part  of  the 
National  Health  Promotion  Program,  as 
described  in  the  Catalog  of  Federal 
Domestic  Assistance. 

FY  1988  Prkxitiae 

Ii.  support  of  ODPHPs  mandate  to 
help  promote  health  and  prevent  disease 
among  Americans  through  the  oversight 
and  support  of  the  Department  of  Health 
and  Human  Services'  programs  in 
prevention,  ODPHP  works  to  foster 
partnerships  with  the  private  sector  that 
will  further  the  reach  of  health 
promotion  and  disease  prevention 
activities  and  programs.  To  this  end, 
ODPHP  intends  to  establish  cooperative 
agreements  in  FY  1969  with  national 
membership  organizations  whose 
concerns  could  be  addressed  through 
the  following  initiatives: 

•  Putting  the  Year  2000  National 
Health  Objectives  into  Practice: 
Targeting  Special  Populations  and 
Settings  for  Health  Promotion  and 
Disease  Prevention. 

The  Public  Health  Service  is  now  in 
the  process  of  setting  new  national 
objectives  for  reducing  preventable 
death  and  disability  by  the  year  2000,  to 
succeed  the  1990  health  objectives  set  in 
1960.  Many  of  the  new  objectives  will 
aim  specifically  at  improving  the  health 
status  of  special  populations  at  high  risk 
for  morbidity,  disability,  or  premature 
mortality.  To  help  meet  these  year  2000 
targets,  six  cooperative  agreements  will 
be  awarded  to  national  membership 
organizations,  or  consortiums  of 
national  organizations,  representing 
special  populations,  for  the  purpose  of 
stimulating  the  development  of  taigeted 


health  promotion/disease  prevention 
programs  and  policies.  The  special 
populations  are:  Blacks,  Hispanics, 
Asian/PaciHc  Islanders,  adolescents, 
older  people,  and  people  with 
disabilities. 

In  addition,  different  sites  within  the 
community  have  been  found  to  be 
efficient  and  effective  settings  for  health 
promotion/disease  prevention  activities. 
How  these  sites  can  be  used  to  meet  the 
year  2000  objectives  will  also  be 
addressed  through  three  cooperative 
agreements  to  national  organizations,  or 
consortiums  of  organizations, 
representing  worksites,  schools,  and 
clinical  settings.  A  similar  project  will 
be  addressed  to  American  Indian/ 
Alaska  Native  populations  through  a 
cooperative  arrangement  with  the 
Indian  Health  Service. 

•  Develop  a  National  Worksite 
Health  Promotion  Resource  Center. 

The  purpose  of  this  initiative  is  to 
create  a  state-of-the-art  national 
resource  center  which  will  provide 
technical  information  and  expertise  to 
employers,  employee  groups,  insurers, 
policy  makers,  and  professionals  in  the 
field  on  how  preventive  services  and 
health  promotion  programs  at  the 
worksite  can  be  successfully  integrated 
with  other  employee  benefits  to  enhance 
the  strength  and  productivity  of  the 
workforce.  A  special  emphasis  of  the 
Center  will  be  on  assisting  the 
development  and  expansion  of  health 
promotion/disease  prevention  programs 
and  policies  in  smaU  businesses  and  the 
public  sector. 

The  Center  will  focus  efforts  on 
identifying  approaches  that:  (1)  Are  able 
to  transfer  new  information  and  state  of 
the  art  technology;  (2)  have  proven 
incentives  for  bringing  about  healthy 
behavior  changes;  (3)  improve  the  value 
of  resources  spent  on  disease  prevention 
and  health  promotion  activities:  and  (4) 
bring  the  purchaser  and  provider 
communities  together  to  enhance  the 
health  of  employees  with  quality  and 
efficiency. 

•  Promote  Healthy  School  Lunch 
Programs. 

The  purpose  of  this  initiative  is  to 
document  and  disseminate  effective 
approaches  to  organizing  and  providing 
school  lunch  programs  in  public  schools 
that  reflect  the  current  state  of 
knowledge  about  the  link  between  diet 
and  health. 

Eligibility  Requirements 

Cooperative  Agreements  awarded  to 
address  the  ODPHP  priorities  ouUined 
above  are  limited  to  national 
membership  organizations,  due  to 
limitations  on  availability  of  funds  and 


Fadaal  Ra^rter  /  Vol  54.  No.  24  /  Taesday.  Febraary  7.  1969  /  Notices 


8091 


as  a  function  oftbe  kind  of  peMio- 
private  collaboration  which  the 
priorities  entail.  Requests  to  Congress 
for  funds  for  the  National  Health 
Promotion  Program  have  specified  this 
limitation  of  applicant  eligibility. 
ODPHP  has  a  history  of  facilitating 
Public  Health  Service  work  with 
national  membership  organizations  to 
implement  national  health  promotion 
and  disease  pre\'ention  programs  and 
policies.  As  representatives  of  special 
constituencies,  membership 
organizations  are  in  a  unique  position  to 
be  able  to  identify  reahstic,  appropriate, 
and  effective  strategies  for  reaching 
their  members,  or  the  populations  their 
members  represent  with  health 
information. 

In  order  to  be  eligible  to  participate  in 
these  cooperative  agreements,  an 
organization  must  meet  all  of  the 
foUowing  requirements: 

•  Be  a  national,  private,  nonprofit 
organization; 

•  Have  a  national  membership,  state/ 
local  chapters,  and/oft  otherwise  well- 
defined  aiffihate  structure; 

•  Demonstrate  an  understanding  of 
the  current  and  potential  role  of  the 
membership  in  health  promotion  and 
disease  prevention  efforts; 

•  Have  in  place  a  variety  of 
communication  channels  that  are 
appropriate  for  informing  members  and 
other  constituencies  about  how  to 
become  involved  in  meeting  the 
objectives  of  the  cooperative  agreem«it; 
and 

•  Demonstrate  top  level  suj^ort 
within  the  organization  for  the  project 
and,  where  appropriate,  demonstrate 
similar  support  from  the  membership. 

For  purposes  of  this  announcement 
national  membership  organizations  are 
defined  as  organizations  «vith  individual 
or  institutional  membera  in  a  majority  of 
the  States  or  in  a  sufficient  number  af 
States  to  reach  a  maj(Mity  of  the  special 
population  or  site.  "Members"  must 
voluntarily  and  expressly  associate 
themselves  with  the  organization  as 
through  payment  of  a  membership  fee  or 
other  declaration  of  association  (la., 
request  and  receipt  of  a  membership 
card  or  certificate  of  membership). 

Period  of  Perfonnance 

Contingent  on  the  availability  of  funds 
and  satisfactory  performance, 
cooperative  agreements  will  be  awarded 
to  national  membership  organizations 
for  project  periods  of  between  17 
months  (for  the  project  to  Promote 
Healthy  School  Lunch  Programs)  to 
three  jrears  (for  the  projects  to 
Implement  the  Year  2000  Health 
Objectives,  aiui  Devdop  a  National 
Worksite  Health  Promotion  Resource 


Center).  For  projects  over  17  monttis  in 
length,  awards  «viU  be  made  for  12- 
nKmth  budget  periods.  To  obtain  funding 
after  the  initial  budget  period, 
continuation  applications  and  approvals 
will  be  required  for  each  subsequent  12- 
month  period.  Continuation  applications 
will  not  be  subject  to  competitive  review 
but  will  be  subject  to  review  for 
satisfactory  progress  and  availability  of 
funda 

Terms  and  Conditions 

Federal  funds  should  be  viewed  as 
seed  money  to  assist  organizations  in 
the  developaient  of  health  promotion/ 
disease  prevention  initiatives.  Monies 
allocated  for  cooperative  agreements 
are  not  intended  to  cover  all  of  the  costs 
that  wni  be  incurred  in  the  process  of 
completing  the  projects.  Applicants 
should  demonstrate  a  commitment  of 
financial  or  in-kind  resources  to  the 
support  of  proposed  projects. 
Oiiganizations  participating  in  the 
cooperative  agreement  program  may  use 
awarded  funds  to  support  salaries  of 
individuals  assigned  to  the  project 
However,  due  to  the  modest  support 
afforded  through  the  cooperative 
agreements,  applicants  are  urged  to 
restrict  funding  of  salaries  to 
approximately  30  percent  of  the 
awarded  funds  in  order  to  insure  that 
sufficient  resources  remain  to 
accomplish  the  purposes  of  the  projects. 
Federal  funds  offered  through  this 
announcement  may  be  used  for  the 
development  or  purchase  of  project 
materials,  directly  related  project 
activities,  and  project -related  travel 
Award  recipients  will  be  encouraged  to 
seek  additional  sources  of  funds  to 
complement  the  activities  of  the 
proposed  project. 

Applicants  should  include  in  proposed 
budgets  support  for  their  project  director 
to  participate  in  up  to  two  two-day 
meetings  in  Washington,  D.C.,  in  each 
project  year.  The  purpose  of  the 
meetings  will  be  to  consult  with  ODPHP 
and  coordinate  with  other  cooperative 
organizations,  as  appropriate. 

Special  Considerations  for  Cooperative 
Agreements  to  Implement  the  Year  2000 
Health  Objectives 

For  tiiose  cooperative  agreements 
addressing  the  implementation  of  the 
national  health  objectives  for  the  year 
2000,  eligible  applicants  must  be 
national  membership  organizations  that 
are  vriiling  and  have  the  capabihty  to 
take  the  Irad  in  developing  and 
ieipiementing  loog-range  strategies  for 
meeting  tlie  health  promotiony  disease 
prevention  targets  set  for  the 
populations  or  sites  they  represent 


In  addition,  organizations  are 
encouraged  to  collaborate  with  other 
groups  which  share  a  common  mission 
in  support  of  the  health  of  a  special 
population  or  populations  which  can  be 
reached  through  certain  settings. 

la  these  cooperative  agreements,  and 
possibly  in  others,  collaboration  may  be 
preferable  to  expand  the  range  of 
expertise,  resources,  and  grassroots 
access  available,  ff  a  consortium  of 
organizations  collaborates  on  a 
cooperative  agreement  the  majority  of 
the  group  must  aieet  all  of  the  eligibility 
requirements.  However,  all 
organizations  must  be  national,  private, 
nonprofit  and  membenJup 
organizations. 

ODPHP  InvolvemeBl 

ODPHP  will; 

1.  Provide  a  significant  portion  of  the 
time  of  a  professional  staff  person  to 
work  witiA  the  award  recipient  on  the 
cooperative  a^eement  and  to 
coordinate  activities. 

2.  Make  available  the  resources  of  the 
ODPHP  National  Health  Information 
Center  for  promoting  and/or 
disseminating  materials  and  information 
generated  by  the  cooperative  agreement 
which  is  of  value  beyond  the 
organization's  own  membership  and 
constituents. 

3.  Malie  available  other  information 
and  technical  assistance  from 
government  sources  as  appropriate. 

4.  Provide  liaison  with  other 
government  agencies  as  apfiropriate. 

Application  Process 

1.  All  applications  must  be  submitted 
with  a  signed  copy  of  PHS  Form  5161. 
with  the  required  information  filled  in 
appropriately.  The  required  application 
fonn  with  instructions  will  be  mailed  to 
potential  applicants  who  make 
telephone  requests  to  Ms.  Patricia  Jones 
at  (202)  472-5660  or  write  to  her  at 
CnPHP/PHS,  Department  of  Health  and 
Human  Services,  Switzer  2132, 
Washington,  DC  20201. 

2.  All  applicatitms  must  be  either 
received  or  postmarked  on  or  before  5:00 
pjn.  on  Ajvil  18,  ig6&  Applications 
received  ot  postmarked  later  than  5.-00 
pjn.  (e.s.t.)  an  that  day  will  be  ineligible. 
Applications  postaiarked  but  not 
received  by  March  15, 1989,  will  be 
eligible  only  if  they  are  received  in  time 
for  orderly  processing  and  review. 

3.  Application  packages  should  be 
mailed  or  delivered  to:  Ms.  Patricia 
Jones,  Office  of  Disease  Prevention  and 
Health  PnMnotion/PHS/DHHS.  2132 
Switzer  Building,  330  C  Street  SW.. 
Washington,  DC  20201. 
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4.  Applications  must  b«  typed  on  one 
side  of  the  page  only. 

5.  The  original  and  two  copies  of  each 
application,  with  attachments  and 
documentation,  must  be  submitted. 

6.  Applications  for  projects  which  are 
national  in  scope  are  not  required  to 
carry  out  the  provisions  of  Executive 
Order  12372. 

Appiicatioo  Requirements 

Applications  must  include  the 
following  information: 

1.  A  description  of  the  organization 
and  its  membership,  and  documentation 
that  it  meets  all  the  eligibility 
requirements,  with  examples  of  the 
organization's  prior  efforts  and  activities 
as  needed  to  substantiate  its  capability 
to  undertake  the  proposed  project 

2.  Measurable  goals  and  objectives  for 
the  hill  term  of  the  cooperative 
agreement 

3.  A  description  of  how  the  project 
will  contribute  to  the  PubUc  Health 
Service's  efforts  to  promote  health, 
prevent  disease  and  improve  the  quality 
of  life. 

4.  A  detailed  delineation  of  the  tasks 
ttiat  will  be  undertaken  in  the  first 
budget  period  and  the  outcomes 
expected  at  the  end  of  that  period. 

5.  A  detailed  budget  for  the  first 
budget  period. 

e.  A  brief  delineation  of  the  tasks  that 
will  be  undertaken  in  each  of  the 
remaining  budget  periods,  as 
appropriate,  and  how  they  will 
contribute  toward  accomplishing  the 
project's  goals  and  objectives. 

7.  A  timetable  for  each  budget  period 
of  the  project 

8.  An  evaluation  plan  which  will  show 
how  the  impact  of  the  proposed  project 
will  be  measured,  if  feasible,  or  the 
effectiveness  of  the  process  in  meeting 
project  goals  and  objectives. 

9.  The  background  and  qualifications 
of  the  in(Uvidual(s)  who  will  manage 
and  staff  the  project  If  the  individual(s) 
is  not  now  known,  provide  a  list  of  the 
qualifications  that  will  be  sought 

la  If  it  is  anticipated  that  any 
individuals  or  other  organizations  will 
be  subcontracted  for  year  one, 
information  about  the  role  they  will  play 
and  their  qualifications.  If  the  applicant 
expects  to  subcontract  any  portion  of 
the  project  during  the  remaining  years,  a 
description  of  the  role  they  will  play  and 
their  qualifications  should  be  included. 

11.  If  organizations  are  collaborating 
on  a  proposal  information  about  the 
role  each  will  play,  along  with  complete 
eligibility  information.  Specify 
leadership  responsibility  and  project 
management  structure. 


12.  Further  information  given  as 
"Special  Application  Requirements"  in 
each  of  the  initiative  summaries  below. 

Review  and  Salactiao  Process 

The  applications  will  be  screened  by 
ODPHP  upon  receipt  to  assure  that  all 
eligibility  requirements  have  been  met 
Applications  meeting  these 
requirements  will  be  reviewed  by  a 
Federal  panel  of  reviewers  using  the 
criteria  outlined  below.  The  results  of 
this  review  will  be  recommended  to  die 
Director  of  ODPHP  for  FY  1989 
cooperative  agreement  awards.  ODPHP 
intends  to  make  awards  in  June  1989. 

Evaluatiaa  Criteria 

1.  Understanding  the  Project— 20 

Understanding  of  the  issues  and  the 
program  priority  that  the  project 
proposes  to  address.  Clarity,  feasibility, 
and  practicality  of  the  goals  and 
objectives  of  the  project  and  the  plan  to 
meet  them. 

Z  Methodology  and  Approach— 30 

Soundness,  practicality,  and 
feasibility  of  the  technical  approach  to 
the  work,  including  how  the  taslcs  are  to 
be  carried  out  anticipated  problems  and 
proposed  solutions.  'The  potential  for  the 
project  to  make  an  innovative, 
significant  impact  and  contribution  to 
health  promotion  and  disease 
prevention.  Feasibility  and 
appropriateness  of  the  proposed 
evaluation  plan  and  mechanisms. 

3.  Organizational  Capability— 25 

Commitment  of  management  and 
members  to  the  project  as 
demonstrated,  in  part  through 
commitment  of  financial  or  in-kind 
resources  to  support  proposed  project 
Relevant  experience  of  the  organization 
in  conducting  similar  projects. 
Adequacy  of  project  management  to 
keep  project  on  track  and  on  schedule. 
Demonstrated  capacity  for  reaching  key 
audiences  to  project 

4.  Project  Direction,  Management,  and 
Staffing— 25 

Management  plan,  advisory  and 
supervisory  structure,  and  qualifications 
and  relevant  experience  of  proposed 
staff  both  in  the  content  and  execution 
of  proposed  project  Relevant 
experience  could  include,  but  would  not 
be  limited  to,  communications  and 
marketing  of  issues  and  programs  to 
diverse  constituents,  health  promotion 
and  disease  prevention  program 
activities,  and  data  collection  and 
analysis. 


/.  Initiative  to  Put  the  Year  2000 
National  Health  Objectives  Into 
Practice:  Targeting  Special  Populations 
and  Settings  for  Health  Promotion  and 
Disease  Prevention  ($50,000  per  Project 
Each  Budget  Period.  9  Projects  Total) 

The  Public  Health  Service  is  now  in 
the  process  of  setting  new  national 
objectives  for  reducing  preventable 
death  and  disability  by  the  year  2000,  to 
succeed  the  1990  healUi  objectives  set  in 
1980.  Many  of  the  new  objectives  will 
aim  specifically  at  improving  the  health 
status  of  special  populations  at  high  risk 
for  morbicUty,  disabiUty,  or  premature 
mortality.  To  help  meet  these  year  2000 
targets,  six  cooperative  agreements  will 
be  awarded  to  national  membership 
organizations,  or  consortiums  of 
national  organizations,  for  the  purpose 
of  stimulating  the  development  of 
targeted  health  promotion/disease 
prevention  programs  and  policies.  The 
special  populations  to  be  represented 
are:  Blacks,  Hispanics,  Asian/Pacific 
Islanders,  adolescents,  older  people,  and 
people  with  disabilities.  A  similar 
project  addressing  American  Indian/ 
Native  Alaskan  populations  will  be 
undertaken  through  a  cooperative 
arrangement  with  the  Indian  Health 
Service. 

In  addition,  three  cooperative 
agreements  will  be  avaUable  to  national 
organizations,  or  consortiums  of 
organizations,  representing  worksites, 
schools,  and  clinical  settings.  These 
agreements  will  address  how  these  sites 
can  be  used  to  meet  the  Year  2000 
objectives. 

Background 

The  year  2000  health  objectives  will 
be  published  in  July  1990,  as  the  second 
*^urgeon  General's  Report  on  Disease 
Prevention  and  Healtii  Promotion." 
ODPHP  is  responsible  for  managing  the 
development  of  the  new  objectives,  a 
process  which  has  involved  extensive 
input  from  professional  associations, 
voluntary  organizations,  and  other 
national  membership  groups, 
academicians,  corporate  leaders,  and 
other  concerned  sectors  of  the  public. 

The  year  2000  national  health 
objectives  will  likely  fall  within  the 
following  21  interim  priority  areas: 

1.  Reduce  tobacco  use 

2.  Reduce  alcohol  and  other  drug 
abuse 

3.  Improve  nutrition 

4.  Increase  physical  activity  and 
fitness 

5.  Improve  mental  health  and  prevent 
mental  illness 

6.  Improve  environmental  public 
health 
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7.  Improve  occupational  safety  and 
healtii 

.8.  Prevent  and  control  unintentional 
injuries 

9.  Reduce  violent  and  abusive 
behavior 

'    10.  Prevent  and  control  HIV  infection 
and  AIDS 

11.  Prevent  and  control  sexually 
transmitted  diseases 

12.  Immunize  against  and  control 
infectious  diseases 

13.  Improve  maternal  and  infant 
iiealth 

14.  Improve  oral  health 

15.  Reduce  adolescent  pregnancy  and 
improve  reproductive  health 

16.  Prevent  detect  and  control  high 
blood  cholesterol  and  high  blood 
pressure 

17.  Prevent  detect  and  control  cancer 

18.  Prevent  detect  and  control  other 
chronic  diseases  and  disorders 

19.  Mauitain  the  health  and  quality  of 
life  of  older  people 

20.  Improve  health  education  and 
access  to  preventive  health  services 

21.  Improve  surveillance  and  data 
systems 

Each  of  the  21  priority  areas  will 
include  specific  objectives  for  special 
populations  who,  compared  with  the 
general  population,  experience 
significandy  higher  disease  rates,  higher 
levels  of  risk,  or  lower  levels  of 
awareness,  services,  or  protection.  For 
example,  specific  objectives  might  be  set 
to  address  high  blood  pressure  in  Black 
and  Hispanic  Americans,  or 
unintentional  injuries  among  children 
and  adolescents.  Each  priority  area 
might  also  contain  objectives  that 
pertain  only  to  activities  in  particular 
settings,  for  example,  worksites, 
schools,  or  clinical  settings. 

ODPHP  requests  applications  for 
cooperative  agreements  with  national 
membership  organizations,  or 
consortiums  of  organizations,  which 
want  to  help  take  the  lead  in  putting  the 
year  2000  health  objectives  into  practice. 
Award  recipients  must  represent  and/or 
serve  the  six  high  risk  populations — 
Blacks,  Hispanics,  Asian/Pacific 
Islanders,  adolescents,  older  people,  or 
people  with  disabilities— or  the  three 
sites — worksites,  schools,  and  clinical 
settings. 

Each  award  recipient  will  be  expected 
to  produce  a  national  plan  for  a  special 
population  or  in  a  particular  setting, 
setting  priorities  and  identifying  short- 
and  long-term  strategies  for  meeting  the 
year  2000  health  objectives.  The 
approaches  taken  to  strategy 
development  will  differ  but  are  expected 
to  follow  general  guidelines  agreed  upon 
at  a  meeting  of  the  nine  awardees  so 
that  outcomes  are  consistent 


A  public  draft  of  die  year  2000  health 
objectives  will  be  made  available  to  all 
organizations  upon  award,  including  the 
identification  of  those  objectives 
pertinent  to  their  population  or  setting. 
WhUe  the  final  set  of  objectives  will  not 
be  available  until  spring  of  1990,  it  is 
expected  tiiat  tiie  public  draft  will  offer 
award  recipients  a  reasonable  starting 
point 

Specific  activities  undertaken  by  each 
organization,  or  consortium  of 
oiganizations,  to  implement  the  plan  are 
expected  to  depend  on  the  programming 
and  communication  mechanisms  of  the 
organization,  as  well  as  organizational 
interests,  priorities,  and  other  factors. 
Additional  activities  may  include,  but 
are  not  limited  to,  some  of  the  following. 

1.  Promote  health  promotion/disease 
prevention  objectives — and  strategies 
for  meeting  those  objectives — ^to 
members,  as  well  as  to  aUied  local  state 
and/or  national  organizations  and 
policymakers  who  share  common 
concern  for  a  special  population/setting. 

2.  Collect  analyze  and  disseminate 
exemplary  community  approaches  to 
health  promotion/disease  prevention  for 
a  special  population,  or  approaches  for 
the  three  sites,  which  could  be  used  to 
carry  out  the  strategic  plan  and  put  the 
year  2000  health  objectives  into  practice. 

3.  Evaluate  the  dissemination  of  the 
year  2000  health  objectives  to  key 
audiences  and  how  the  objectives  are 
being  used  to  stimulate  new  programs 
cmd  policies. 

Special  Application  Requirements 

The  application  should  follow  the 
process  and  requirements  given  above. 
In  addition: 

•  Describe  the  oiganization's 
experience  in  strategic  and/or  long 
range  plaiining; 

•  Describe  now  the  development  of  a 
national  health  promotion/disease 
prevention  strategy  would  complement 
the  organization's  present  agenda  and 
how  program  initiatives  could  be 
integrated  into  future  directions. 

•  Demonstrate  authority  and 
experience  in  representing  the 
membership  at  the  national  State,  and 
local  levels. 

//.  Initiative  to  Develop  a  National 
Worksite  Health  Promotion  Resource 
Center  ($250,000  for  One  Project) 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  create  a  state-of-the-art 
national  resource  center  which  will 
provide  technical  information  and 
expertise  to  employers,  employee 
groups,  insurers,  policy  makers,  and 
professionals  in  the  field  on  how 
preventive  services  and  health 
promotion  programs  at  the  worksite  can 
be  successfully  integrated  with  other 


employee  benefits  to  enhance  the 
strength  and  productivity  of  the 
worieforce.  A  special  emphasis  of  the 
Center  will  be  on  assisting  the 
development  and  expansion  of  health 
promotion/disease  prevention  programs 
and  policies  in  small  businesses  and  the 
public  sector. 

The  Center  will  focus  efforts  on 
identifying  approaches  that:  (1)  Are  able 
to  transfer  new  information  and  state  of 
the  art  technology:  (2)  have  proven 
incentives  for  bringing  about  healthy 
behavior  changes;  (3)  improve  the  value 
of  resoiuces  spent  on  disease  prevention 
and^alth  promotion  activities:  and  (4) 
bring  the  purchaser  and  provider 
communities  together  to  enhance  the 
health  of  employees  with  quality  and 
efficiency. 

The  Woricsite  Health  Promotion 
Resource  Center  will  serve  as  a  major 
project  of  ODPHP  and  its  principal 
contribution  to  the  expansion  and 
improvement  of  health  promotion  efforts 
for  the  woridng  population.  Therefore. 
ODPHP  intends  to  emphasize  the 
partnership  a^>ect  of  this  cooperative 
agreement  and  to  devote  the  majority  of 
the  time  of  one  senior  professional  staff 
person  to  involvement  with  it 

Baclcground 

Increasingly,  ttie  worksite  is  seen  as 
an  ideal  location  for  teaching 
individuals  about  positive  health 
practices.  The  national  trend  toward 
promoting  healthier  lifestyles  in  the 
workplace  has  been  fueled  by 
employers'  increased  attention  to  health 
issues,  die  health  community's  focus  on 
this  opportune  site  for  health 
interventions  and  education,  and 
employees'  desire  to  have  a  healthy 
work  environment 

The  employer,  the  employee,  and  the 
health  community  have  strong 
incentives  to  implement  worksite  health 
promotion  activities.  Employers,  in 
particular,  are  seeking  new  ways  to 
better  manage  health  benefits,  as  the 
cost  of  health  care  continues  to  spiral 
while  still  insuring  a  healthy,  productive, 
and  competitive  workforce.  Health  care 
providers  view  the  worksite  as  an 
opportuiuty  to  affect  the  health  practices 
of  a  significant  portion  of  the  woricplace, 
and  as  a  potential  market  for  health 
related  products  and  services. 

A  recent  national  survey  of  woricsite 
health  promotion  activities  conducted 
by  ODPHP  shows  that  there  is  an 
increasing  acceptance  of  health 
promotion  activities  by  major 
employers.  However,  employees 
working  at  smaller  worksites  were  less 
likely  to  be  offered  health  promotion 
activities.  In  addition,  activities  beyond 
health  information  and  health  promotion 
policies  were  less  lilcaly  to  be  available: 
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and  furthennore,  employeet  at  any 
•ingle  workaite  were  more  likely  to  be 
offered  a  apedfic  type  of  activity  rather 
than  a  set  of  activiliaa.  In  order  to  have 
a  tignificant  impact  on  overall  health 
atatna,  employers  need  better 
hifbrmation  on  how  the  many  and 
diverse  approaches  to  employee  befieAts 
now  undertaken  can  be  integrated  to 
improve  the  overall  health  status  of  the 
workforce. 

In  response  to  these  concerns,  in  part 
the  IflOth  Congress  called  on  ODFHP,  in 
consultation  with  the  Centers  for 
Disease  Control,  to  "develop  model 
programs  through  which  employers  in 
the  public  sector,  and  empk^rs  that  are 
snu^  huaiaessps  *  *  *  an  provide  for 
their  eiaployeea  a  program  to  promote 
healthy  behaviors  and  to  discourage 
participation  ia  uahaalthy  behaviors 
(aod  to)  *  *  *  provide  technical 
assistaace  to  pubUc  and  pdvate 
employera  in  implementing  auch 

pragrama [Title  XVU  of  the 

Public  Haakh  Service  Act,  as  amended. 
IQSa  sactioa  1701).  tt  is  expwted  that 
the  Worksite  Health  Resource  Center 
will  wock  inpartaafthip  with  ODPHP  to 
addzees  the  obiaetivee  set  in  the  1MB 
Amendment  of  Tltla  XVQ. 

Description 

The  Resource  Csoter  will  be  a 
national  center  that  gathers  and 
transfers  new  infonnatioa  and 
technology  in  the  areas  of  health 
benefite  system  desim,  health  data, 
preventive  services,  heahh  promotion 
programs,  and  health  science  research. 

1^  specific  activities  undertaken  Iqr 
the  Center  will  depend  on  the  unique 
capacities  of  the  award  recipient,  but 
are  expected  to  include  the  foUowing. 

1.  Technical  information  for 
employers,  employee  organiaatians, 
insurers,  and  other  piofeastonala  in  the 
field  to  implement  or  expand  health 
promotion  and  (fiseasa  prevention 
education  programs,  services,  and 
policies  in  the  workplace^  particularly  ia 
small  businesses  and  the  public  sectoc. 

2.  Information  dissemination 
initiatives  that  will  resiilt  in  efiisctively 
sharing  the  latest  concepts,  mwHinH*. 
and  findings  with  employers,  employee 
organize  tiona,  insurers,  and  other 
professional*  in  the  field. 

3.  Training  of  employee  benefite 
managers,  and  other  professionals, 
related  to  the  integration  of  employee 
health  benefits  with  health  promotion 
and  disease  prevention  programs  and 
poUcies  through  seminars,  workshops, 
and  conferences. 

4.  Appropriate  applied  research  and 
development  of  a  short  term  nature 
which  can  be  generated  and 
disseminated  to  the  Center's  key  users. 
Forexanqtle: 


— ^An  analysia  of  the  barriers  to  a  fully 
integrated  employee  health  system, 
paitfariariy  in  email  businesses  and 
the  public  sector 

— An  aaseesaent  of  what  employers 
regard  as  the  critical  variables  in  the 
design  of  such  a  system; 

— The  deveiepnent  of  worksite  program 
models,  widi  an  emphasis  on  models 
for  small  businesses,  which 
demonstrate  how  to  integrate  health 
promotion,  and  disease  prevention 
programs,  health  benefit  plans  and 
other  employee  protection  pro^tuns 
into  a  cfMiprehrasive  system. 
GMidaaee  of  Center  activities  ia 

expected  tPOBia  from  an  Advisory 

Committee  which  indades 

representation  bom  die  employer, 

empfaiyea,  insaier,  and  public  health 

coaamunities. 

Special  Application  Requiremente 

Application  should  be  made  following 
the  proceae  and  raqmremente  given 
above.  iBaddiUan. 

•  Desczifae  past  activities  which 
deeioasttate  the  otgeniiattan's 
capaUhtgr  Id  reaching  and  influencing 
empbyeeaaod  ea^ik^peeeon  health 
policy  and  pragramaiatic  issues; 

•  DeDoastreto  knowledge  of  health 
economics,  partfcularly  on  issues  releted 
to  employee  health  benefits,  (Bseaae 
prevention  and  health  promotion 
services,  the  pro^rider/sappber  raaricet. 
and  other  mfanbursement  issues; 

•  Demonstrate  experience  in 
providing  twiwing  and  technical 
information  to  employers,  employee 
organizations,  insurers; 

•  Demonstrate  knovrledge  and  track 
record  with  research  and  demonstration 
projecte  induding  research 
methodology,  designs,  and  written 
publications;  and 

•  Describe  i^iat  access  the 
organization  has  to  data  on  employer 
health  benefTte  and' health  promotion/ 
disease  prevention  activities. 

///.  Initatim  taPtomota  Heaithy 
Lunches  in  dm  Schools  ($Z25,00&fw 
One  Projeet) 

Purpose 

The  puipose  of  this  initiative  is  to 
document  and  (fisseminate  effiective 
approaches  to  organizing  and  providing 
school  lunch  programs  in  public  schools 
that  reflect  the  current  state  of 
knowledge  about  the  link  between  diet 
andhealdu 

Background 

The  release  of  the  "Surgeon  General's 
Report  on  Nutrition  and  Health"  in  1988 
underscored  the  significant  impact  that 
diet  has  on  health.  For  children,  the 
impact  is  twofold.  Nutritional  meals  are 
important  for  development  A  healthy 


diet  in  childhood  also  can  set  the 
pattern  for  a  healthy  diet  throughout  life. 

The  recent  findings  of  the  National 
Adolescent  Student  Health  Survey 
(1988)  indicate  that,  while  nearly  75 
percent  of  respondente  knew  about 
nutrition  and  health  relationships  such 
as  saturated  fats  and  heart  disease, 
nearly  40  percent  continue  to  eat  fried 
foods  as  a  regular  mainstay  of  their 
diets.  Forty  percent  report  eating 
breakfast  on  two  or  fewer  days  during 
the  week  preceding  the  survey.  Seventy- 
two  peroent  eat  lunch  in  school 
cafeterias.  And  neariy  half  report  eating 
three  or  more  snacks  a  day,  with  over  60 
percent  of  those  snacks  composed  of 
sodas,  candy,  dou^muts  or  ice  cream.  It 
is  estimated  that  nearly  a  quarter  of  our 
children  and  youth  are  obese.  The 
National  Children  and  Youth  Fitness 
Studies  I  and  n  found  that  children  and 
adolescents  are  2  to  3  mm  fatter  than 
children  and  adolescente  of  the  ISGOs. 

The  traditional  public  health 
intervention  aimed  at  improving  the 
nutritional  habite  of  youth  has  been 
school-based  nutrition  education  offered 
in  health  or  home  economic  classes  in 
junior  and  senior  high  school.  Actxirding 
to  the  National  Adolescent  School 
Health  Survey,  74  peroent  of  the 
respondente  said  they  had  had  some 
nuMtion  education. 

However,  education  afone  does  not 
appear  to  be  an  effective  method  for 
improving  the  eating  habite  of  students, 
at  least  taken  alone.  Dietery  intake  at 
younger  ages  reflecte  the  food  choices 
provided  by  parente.  other  caregivers, 
and  school  food  service  woricers.  Eating 
patterns  set  by  those  choices  may  play 
an  equally  in^iortant  role.  At  most,  a 
child  eate  180  school  hutches  esch  year, 
with  approximately  900  meals  consumed 
in  other  settings.  But  the  school  lunch 
can  be  used  as  an  important  medium  for 
promoting  healthy  eaiing. 

Description 

This  cooperative  agreement  is 
intended  to  help  a  national  membership 
organization,  whose  representation 
includes  the  school  food  service 
community,  provide  Stete  and  local 
decisionxnakera  with  information  about 
how  to  implement  healthy  school  lunch 
programs.  While  the  specific  activities 
undertaken  by  the  award  recipient  will 
depend  on  the  programming  and 
communication  mechanisms  of  the 
organization,  they  may  include: 

1.  Identification  and  analysis  of 
implementation  processes  within 
selected  exemplary  schools  or  school 
systems  with  respect  to  their  school 
lunch  programs,  including  constraints 
and  opportunities; 
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2.  Identification  of  key 
decisionmakers  to  terget  with 
information  about  model  programs; 

3.  Development  and  dissemination  of 
materials,  such  as  a  video  or  written 
guide  about  model  programs,  to  state 
and  local  decisionmakers. 

Special  Application  Requiremente 

Application  should  be  made  following 
the  process  and  requiremente  given 
above.  In  addition: 

•  Demonstrate  competence  and 
experience  with  schools,  food  service 
workers,  pubUc  school  decisionmakers; 

•  Demonstrate  competence  and 
experience  in  developing  pubUc 
information  materials,  including  any 
relevant  experience  in  formative 
research,  message  testing,  and 
dissemination. 

Further  Information 

This  Federal  Register  Notice  conteins 
information  collections  required  fit>m 
respondents  for  the  subject  cooperative 


agreemente.  The  information  collection 
is  approved  under  OMB  control  number 
0937-4)180. 

To  request  edditional  copies  of  this 
notice,  or  for  further  clarification, 
contect  Patricia  Jones,  (202)472-5307, 
Room  2132,  Switzer  Building,  330  C 
Street  SW..  Washington,  DC  20201. 

(National  Health  Promotion  Program,  Catalog 
of  Domestic  Assistance  Number  13.990) 

Dated:  February  2, 1989. 
|M.McGiimis, 

Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion), 
Assistant  Surgeon  General. 

Appendix  A — ^Reconunended 
Publications 

The  foUowing  publications  may  be  useful 
in  the  preparation  of  applications  for  the 
cooperative  agreements  aimounced  herein. 
All  the  publications  may  be  ordered  from: 
ODPHP  National  Health  Information  Center, 
P.O.  Box  1133,  Washington,  DC  20013-1133, 
800-336-4797, 01-S65-4167  in  Maryland. 


"The  1990  Health  Objectives  for  the  Nation: 
A  Midcourse  Review"  (1986).  Order  No. 
Ft)013,  ft  handling  fee. 

"Promoting  Health/Preventing  Disease 
Objectives  for  the  Nation"  (1980),  Order  No. 
FOO08,  $3  handling  fee. 

"Healthy  People:  The  Surgeon  General's 
Report  on  Health  Promotion  and  Disease 
Prevention"  (1979),  Order  No.  PD005.  $3 
handling  fee. 

"A  Review  of  State  Activities  Related  to 
the  Public  Health  Service's  Health  Promotion 
and  Disease  Prevention  Objectives  for  the 
Nation"  (1986),  Order  No.  M0002.  $2  handling 
fee. 

"National  Survey  of  Worltsite  Health 
Promotion  Activities:  A  Summary"  (1987), 
Order  No.  M0005,  $2  handling  fee. 

Additional  reports  and  papers  are 
available  in  the  areas  of  community  health 
promotion  programs,  school  health  programs, 
worksite  health  promotion  programs, 
nutrition,  professional  education  and  federal 
programs  and  policies.  Contact  the  ODPHP 
National  Health  Information  Center  for  a 
copy  of  the  ODPHP  Publications  List 
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DEPARTMENT  OF  JUSTICE 
vnio9  91  juvvnM  jusocv  ana 


2tCFRPwt34 


r  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Department  of 
Juetice. 
ACTION:  Proposed  rule. 


R  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
proposes  to  revise  its  competition  and 
peer  review  regulation,  originally 
pubUshed  at  50  Federal  Register  31361. 
August  2, 1965,  and  codified  at  28  CFR 
Part  34.  to  implement  die  expanded 
competition  and  peer  review 
requirements  of  section  282(d)  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974. 42  U.&C  5601  et 
aeq.,  as  amended  by  the  Juvenile  Justice 
and  Delinquency  Prevention 
Amendments  of  1968,  subtitle  F  of  title 
Vn  of  Pub.  L  100-66a  November  18, 
1966  (hereinafter  "Act").  The  regulation 
governs  the  award  of  categorical  grant 
funds  under  Part  C — National  Programs, 
of  the  Act. 

DATn:  Comments  must  be  submitted  on 
or  before  March  9, 1969. 
AOONnt:  Submit  comments  to:  Roberta 
Dom.  Office  of  the  Administrator,  Office 
of  Juvenile  Justice  and  Delinquency 
Preventioa  633  Indiana  Avenue  NW., 
Room  1102.  Washington.  DC  20531. 
ran  FURTHm  mponmation  contact: 
Roberta  Dom,  Telephone:  (202)  724- 
7655. 
SUPMflMNTARV  MPOMtATlOW 

Background  InfonnatkNi 

lliis  regulation  implements  the 
competition  and  peer  review 
requirements  added  to  OJJDFs 
categorical  assistance  programs  by  die 
Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1968, 
Subtitle  F  of  tide  Vn  of  Pub.  L  100-690, 
November  18, 1988.  These  amendments 
consolidated  OJJDFS  tide  II  categorical 
programs  in  Part  C  of  the  Act 
Previously,  dde  II  contained  different,  or 
had  no,  competition  and  peer  review 
requirements  for  each  of  the  three 
categorical  programs  estabUshed  in 
Parts  A.  B  and  C  of  tide  IL  Now, 
pursuant  to  section  282(d],  competition 
and  peer  review  requirements  have  been 
standardized  for  all  categorical 
programs  funded  under  Part  C — 
National  Programs.  The  technical 
assistance  and  training  program 
authority,  which  had  been  in  Part  A.  is 


now  incorporated  in  Part  C  Subpart  L 
^)ecial  Emphasis  Prevention  and 
lYeatment  Programs  which  had  been 
under  Part  B,  Subpart  n,  are  now 
covered  under  Subpart  n  of  Part  C  The 
National  Institute  for  Juvenile  Justice 
and  Delinquency  Prevention  programs 
remain  in  Part  C  under  Subpart  L  The 
retided  Part  C  consolidates  all  diese 
categorical  programs,  and  all  Part  C 
funds  are  governed  by  this  revised 
regulation  unless  expressly  excluded 
(See  I  34^). 

The  changes  in  this  revision  constitute 
technical  and  conforming  amendments 
only.  Therefore,  OJJDP  does  not  believe 
that  renewed  consultation  with  the 
National  Science  Foundation  and  the 
National  Institute  of  Mental  Healdi  is 
required. 

Executive  Older  12291 

This  announcement  does  not 
constitute  a  "major"  rule  as  defined  by 
Executive  Order  12291  because  it  does 
not  result  in:  (a)  An  effect  on  the 
economy  of  $100  million  or  more,  (b)  a 
major  increase  in  any  costs  or  prices,  or 
(c)  adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation  among  American 
enterprises. 

Regulatory  Flexibility  Act 

This  proposed  rule  does  not  have 
"significant"  economic  impact  on 
substantial  number  of  small  "entities", 
as  defined  by  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354). 

Paiterworic  Reductioa  Act 

There  are  no  collection  of  information 
requirements  contained  in  this 
regulation  required  to  be  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act  44  U.S.C  3504(h). 

List  of  Subjects  in  28  CFR  Part  34 

Grant  programs.  Juvenile  delinquency. 

Accordingly,  Tide  28  Code  of  Federal 
Regulations,  Part  34,  is  revised  to  read 
as  follows: 

PART  34— OJJDP  COMPETITION  AND 
PEER  REVIEW  PROCEDURES 

Subpart  A   Cwiipelldon 

34.1  Purpote  and  applicability. 

34.2  Exceptiona  to  applicability. 
34J    Selection  criteria. 

34.4    Additional  competitive  application 
requiramenti  and  procedures. 


34.100  Purpose  and  applicability. 

34.101  Exceptions  to  appUcability. 

34.102  Peer  review  procedures. 

34.103  Definition. 


cwC* 

34.104  Use  of  peer  review. 

34.105  Peer  review  methods. 

34.106  Number  of  peer  reviewers. 

34.107  Use  of  Department  of  justice  staff. 
34.106  Selection  of  reviewers. 

34.109  Qualifications  of  peer  reviewers. 

34.110  Mana^ment  of  peer  reviews. 

34.111  Compensation. 

Subpart  C'^-dnergency  ExpedNed 
rieviee^^  fieeeofeo  J 

AutlMilty:  Juvenile  justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  (42 
U.S.C5aoier«e9.). 

Subpart  A^^oiiip>UlloH 

§34.1    Punoaa  Mid  miuIlMjIIHw. 

(a)  This  Subpart  of  the  regulation 
implements  section  262(d)(1)  (A)  and  (B) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended  (42 
U.S.C.  5601  et  seq.].  This  provision 
requires  that  project  applications, 
selected  for  categorical  assistance 
awards  under  Part  C — National 
Programs  shall  be  selected  through  a 
competitive  process  established  by  rule 
by  the  Administrator,  OJJDP.  The  statute 
specifies  that  this  process  must  include 
announcement  in  the  Federal  Register  of 
the  availability  of  funds  for  assistance 
programs,  the  general  criteria  applicable 
to  the  selection  of  applications  for 
assistance,  and  a  description  of  the 
procedures  applicable  to  the  submission 
and  review  of  assistance  applications. 

(b)  This  Subpart  of  the  regulation 
applies  to  all  grant  cooperative 
agreement  and  other  assistance  awards 
selected  by  the  Administrator,  OJJDP,  or 
the  Administrator's  designee,  under  Part 
C — National  Programs,  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended,  except  as  provided 
in  the  exceptions  to  applicability  set 
forth  below. 

1 342   ExcepUona  to  appNcaMMty. 

The  following  are  assistance  and 
procurement  contract  award  situations 
that  OJJDP  considers  to  be  outside  the 
scope  of  die  section  262(d)(1) 
competition  requirement 

(a)  Assistance  awards  to  initially  fund 
or  continue  projects  if  the  Administrator 
has  made  a  written  determination  that 
the  proposed  program  is  not  within  the 
scope  of  any  program  announcement 
expected  to  be  issued,  is  otherwise 
eligible  for  an  award,  and  the  proposed 
project  is  of  such  outstanding  merit  as 
determined  through  peer  review  under 
Subpart  B,  that  an  assistance  award 
without  competition  is  justified  (section 
262(d)(l)(B)(i)): 

(b)  Assistance  awards  to  initially  fund 
or  continue  training  services  to  be 
funded  under  Part  C  section  244.  if  the 
Administrator  has  made  a  written 
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determination  that  the  applicant  is 
uniquely  qualified  to  provide  proposed 
training  services  and  other  qualified 
sources  are  not  capable  of  providiing 
such  services  (section  282(dXl)(BH>i)): 

(c)  Assistance  awards  of  funds 
transferred  to  OJJDP  by  another  Federal 
agency  to  augment  authorized  juvenile 
justice  programs,  projects,  or  purposes; 

(d)  Fundi  transferred  to  other  Federal 
agencies  by  C^JDP  for  program  purposes 
as  authorised  by  law; 

(e)  Procurement  contract  awards 
which  are  subject  to  applicable  Federal 
laws  and  regulations  governing  die 
procurement  of  goods  and  services  for 
the  benefit  and  use  of  the  government 

(f)  Assistance  awards  from  the  5% 
"set  aside"  of  Special  Emphasis  funds 
under  section  261(e);  and 

(g)  Assistance  awards  under  section 
24Kf). 

s  34^   Selectloii  cfilena. 

(a)  All  individual  project  applications 
will,  at  a  minimiiin,  be  subject  to  review 
based  on  the  extent  to  which  they  meet 
the  following  general  selection  criteria: 

(1)  The  problem  to  be  addressed  by 
the  project  is  cleariy  stated; 

(2)  The  objectives  of  the  proposed 
project  are  cleariy  defined; 

(3)  The  project  design  is  sound  and 
contains  program  elements  direcdy 
linked  to  die  adiievement  of  project 
objectives; 

(4)  The  project  '"*"*yy^"t  structure 
is  adequate  to  the  successful  conduct  of 
the  prefect 

(5)  Organizational  capaUUty  is 
demonstrated  at  a  level  sufficient  to 
successfully  support  the  {Mtiject;  and 

(6)  Budgeted  costs  are  reasonable, 
allowabie  and  coat  effective  for  the 
activities  proposed  to  be  undertaken. 

(b)  The  general  selectioo  criteria  set 
forth  under  S  34.3(a),  above,  may  be 
supplemented  for  each  announced 
competitive  program  by  program- 
spedfic  selection  criteria  for  die 
particular  Part  C  program.  Such 
announcements  may  also  modify  the 
general  selection  criteria  to  provide 
greater  specificity  or  otherwise  improve 
their  applicability  to  a  given  program. 
The  relative  weight  (point  value)  fm 
each  selection  criterion  will  be  specified 
in  th.<>  program  announcement 


(a)  Applications  for  grants.  Any 
applicant  eligible  for  assistance  may 
submit  on  or  before  such  submission 
deadline  date  or  dates  aa  the 
Administrator  may  establish  in  program 
announoenMBts,  an  application 
containing  such  pertinent  infannatiaa 
and  in  aooordance  with  the  focms  and 


instructions  as  prescribed  therein  and 
any  additional  forms  and  instructions  as 
may  be  specified  by  tlie  Administrator. 
Sudi  applicatiaa  shall  be  executed  by 
the  applicant  or  an  official  or 
representative  of  die  applicant  duly 
authorized  to  make  such  application  and 
to  assume  on  behalf  of  the  applicant  the 
oUigations  imposed  by  law,  applicable 
regulations,  and  any  additional  terms 
and  conditions  of  the  assistance  award 
The  Administrator  may  require  any 
applicant  eligible  for  assistance  under 
this  subpart  to  submit  a  {H^liminary 
proposal  fot  review  and  approval  prior 
to  the  acceptance  of  an  application. 

(b)  Cooperative  arrangements.  (1) 
When  specified  in  program 
announcements,  eligible  parties  may 
enter  into  cooperative  arrangements 
with  other  eligible  parties,  including 
those  in  another  State,  and  submit  joint 
applications  for  assistance. 

(2)  A  joint  application  made  by  two  or 
more  applicants  for  assistance  may  have 
separate  budgets  corresponding  to  die 
programs,  services  and  activities 
performed  by  each  of  the  joint 
applicants  ot  may  have  a  combined 
budget  If  joint  applications  present 
separate  budgets,  the  Administrator 
may  make  separate  awards,  or  may 
award  a  single  assistance  award 
authorizing  separate  amounts  for  each 
of  the  joint  applicants. 

(c)  Evaluation  of  applications 
submitted  under  Part  C  of  the  Act  All 
applications  filed  in  accordance  with 

S  34.1  of  this  subpart  for  assistance  widi 
Part  C — National  Programs  funds  shaQ 
be  reviewed  by  tbe  Administrator 
diron^  OJJDP  and  other  DOJ  personnel 
(internal  review)  and  by  such  experts  or 
consultants  required  for  this  purpose 
that  the  Administrator  determines  are 
specially  qualified  in  the  particular  Part 
C  program  area  covered  by  tbe 
announced  program  (peer  review). 
Supplementary  appUcation  review 
procedures,  in  addition  to  internal 
review  and  peer  review,  may  be  used  for 
each  competitive  Part  C  program 
announcement  The  program 
announcement  shall  clearly  state  the 
application  review  procedures  (peer 
review)  to  be  used  for  each  competi^ve 
Part  C  program  announcement 

(d)  Applicant's  performance  on  prior 
award.  When  the  applicant  has 
previously  received  an  award  from 
OJJDP  or  another  Federal  agency,  tbe 
applicant's  noncompliance  with 
requirements  applicable  to  such  prior 
award  as  reflected  in  past  written 
evahiatian  reports  and  memoranda  on 
performance,  and  die  completeness  of 
required  submiaaions.  may  be 
considered  by  tbe  Aifaninistrator.  In  any 
case  where  the  Administrator  prcqraaes 


to  deny  assistance  based  opon  the 
applicant's  noncompliance  widi 
requirements  applicable  to  a  prior 
award,  the  Administrator  shall  do  so 
only  after  affording  the  eppHcant 
reasonable  notice  and  an  opportunity  to 
rebut  the  proposed  basis  for  denial  of 
assistance. 

(e)  Applicant's  fiscal  integrity. 
Applicants  must  meet  OJP  standard  of 
fiscal  integrity  (see  OJP  M  TlOO.lC.  par. 
24  and  Op  HB  450028,  par.  48  a  and  b). 

(f)  Disposition  of  applications.  On  the 
basis  of  competititm  and  a^ilicable 
review  procedures  completed  pursuant 
to  this  regulation,  the  Administrator  will 
either 

(1)  Approve  the  application  for 
fimding.  in  whole  or  in  part  for  such 
amount  of  funds,  and  subject  to  such 
conditions  as  the  Administrator  deems 
necessary  or  desirable  for  the 
completion  of  the  approved  project; 

(2)  Determine  that  die  ai^Ucation 
meets  minimum  criteria,  but  diet  die 
epplication  must  be  disapproved  for 
funding  because  it  did  not  rank 
sufficiendy  high  in  relation  to  other 
applications  submitted  in  response  to 
the  same  program  announcement  to 
qualify  for  an  award  based  on  the  level 
of  funding  allocated  to  the  program;  or 

(3)  Reject  the  application  for  failure  to 
meet  the  applicable  selection  criteria  at 
a  sufficientiy  high  level  to  justify  an 
award  of  funds  or  for  any  other  reason 
v^iich  the  Administrator  determines 
adversely  impacts  upon  the  applicant's 
capability  to  successfully  cany  out  the 
project 

(g)  Notification  of  disposition.  The 
Administrator  will  notify  die  applicant 
in  writing  of  &e  disposition  of  the 
application.  A  signed  Grant/ 
Gooperative  Agreement  form  will  be 
issued  to  notify  the  applicant  of  an 
approved  project  application. 

(h)  Effective  date  of  approved  graoL 
FedenJ  financial  assistance  is  normaUy 
available  only  with  respect  to 
obligations  incurred  subsequent  to  the 
effective  date  of  an  approved  assistance 
project  The  effective  date  of  the  project 
will  be  set  forth  in  the  Grant/ 
Cooperative  Agreement  form  Recipients 
may  be  reimbursed  for  costs  resulting 
from  obligations  incurred  before  the 
effective  date  of  the  assistance  award,  if 
such  costs  are  authorized  by  the 
Administrator  in  the  notification  off 
assistance  award  or  subaeqaentfy  in 
writing,  and  otlierwise  vrould  be 
allowable  as  costs  of  the  assistanoc 
award  under  applicable  guidelines, 
regulations,  and  award  terms  and 
conditions. 
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134.100   Purpo— ■ndappOMbWty. 

(a)  This  Subpart  of  the  regulatioii 
implements  section  282(d)(2)  of  the 
Juvenile  lustice  and  Delinquency 
Prevention  Act  of  1974,  as  amended. 
This  provision  requires  that  projects 
funded  as  new  or  continuation  programs 
selected  for  categorical  assistance 
awards  under  Part  C — National 
Programs  shall  be  reviewed  before 
selection  and  thereafter  as  appropriate 
through  a  formal  peer  review  process. 
Such  process  must  utilize  experts  (odier 
than  officials  and  employees  of  the 
Department  of  Justice)  in  fields  related 
to  die  technical  and/or  subject  matter  of 
the  proposed  program. 

(b)  This  subpart  of  the  regulation 
applies  to  all  applications  for  grants, 
cooperative  agreements,  and  other 
assistance  awards  selected  by  the 
Administrator,  OJJDP,  for  funding  under 
Part  C — National  Programs  that  are 
being  considered  for  competitive  and 
noncompetitive  (including  continuation 
awards)  awards  to  begin  new  project 
periods,  except  as  provided  in  the 
exceptions  to  appUcability  set  forth 
below. 


ISC101    EaeepltoiwlO( 

The  assistance  and  procurement 
contract  situations  specified  in  1 34.2  (c). 
(d).  (e).  (f),  and  (g)  of  Subpart  A  are 
considered  by  OJJDP  to  bis  outside  the 
scope  of  the  section  282(d)  peer  review 
requirement  as  set  forth  in  this  Subpart 


IM.10I   Pmrtmrimi\ 

The  OJJDP  peer  review  process  is 
contained  in  an  OJJDP  Peer  Review 
Manual  developed  in  consultation  with 
the  Directors  and  odier  appropriate 
officials  of  the  National  Science 
Foundation  and  the  National  Institute  of 
Mental  HealtL  In  addition  to  specifying 
substantive  and  procedural  matters 
related  to  the  peer  review  process,  die 
Manual,  addresses  such  issues  as 
standards  of  conduct  conflict  of 
interest  compensation  of  peer 
reviewers.  The  peer  review  process  for 
all  Part  C — National  Programs 
assistance  awards  subject  to  this 
regulation  will  be  conducted  in  a 
manner  consistent  with  this  Subpart  as 
implemented  in  the  Peer  Review 
Manual. 


fS4.103 

"Peer  review"  means  the  technical 
and  programmatic  evaluation  by  a  group 
of  experts  (other  than  officials  and 
employees  of  the  Department  of  Justice) 
qualified  by  training  and  experience  to 
^ve  expert  advice,  based  on  selection 
criteria  established  under  Subpart  A  of 


this  part  in  a  program  announcement  or 
as  established  by  the  Administrator,  on 
die  technical  and  programmatic  merit  on 
an  application  for  asdstance. 

134.104   UMOfpaerravtow. 

(a)  Peer  review  for  competitive  and 
noncompetitive  applications.  (1)  For 
competitive  applications,  each  program 
announcement  will  indicate  the  program 
specific  peer  review  procedures  and 
selection  criteria  to  be  followed  in  peer 
review  for  that  program.  In  die  case  of 
competitive  programs  for  which  a  large 
number  of  applications  is  expected,  pre- 
applications  (concept  papers)  may  b« 
required.  Pre-applications  will  be 
reviewed  by  qualified  OJJDP  staff  to 
eliminate  those  pre-applications  which 
fail  to  meet  minimiim  propvm 
requirements,  as  spedfied  in  a  program 
announcement  or  cleariy  lack  sufficient 
merit  to  qualify  as  potential  candidates 
for  funding  considoation.  If  appropriate 
the  Administrator  may  subject  both  pre- 
applications  and  formal  applications  to 
the  peer  review  process. 

(2)  For  noncompetitive  applications, 
die  general  selection  criteria  set  forth 
under  Subpart  A  of  this  Part  may  be 
supplemented  by  program-specific 
selection  criteria  for  the  particular  Part 
C  program.  Applicants  for 
noncompetitive  continuation  awards 
will  be  folly  informed  of  any  additional 
spedfic  criteria  in  writing. 

(b)  When  formal  applications  are 
required  in  response  to  a  program 
announcement  an  initial  review  will  be 
conducted  by  qualified  OJJDP  staff,  in 
order  to  eliminate  from  peer  review 
consideration  applications  which  do  not 
meet  mtnimiim  program  requirements. 
Such  minimum  program  requirements 
will  be  specified  in  the  program 
announcement  Applications  determined 
to  be  qualified  and  eligible  for  further 
consideration  will  then  be  considered 
under  the  peer  review  process. 

(c)  Rati^  will  be  in  the  form  of 
numerical  scores  assigned  by  individual 
peer  reviewen  as  illustrated  in  the 
OJJDP  Peer  Review  Manual.  The  results 
of  peer  review  under  a  competitive 
program  will  be  a  ranking  of 
applications  based  on  the  average  of  the 
total  scores  assigned  to  each  application 
by  each  peer  reviewer  in  the  fonn  of 
"Summary  Ratings."  The  results  of  peer 
review  for  a  noncompetitive  new  or 
continuation  project  will  be  in  the  fonn 
of  numerical  scores  based  on  criteria 
established  by  the  Administrator. 

(d)  Peer  reidew  recommendations,  in 
conjunction  with  the  results  of  internal 
review  and  any  necessary 
supplementary  review,  will  assist  the 
Administrator's  consideration  of 
competitive  and  noncompetitive 


applications  and  selection  of 
applications  for  funding. 

(e)  Peer  review  recommendations  are 
advisory  only  and  are  binding  on  the 
Administrator  only  as  provided  by 
section  262(d)(B)(i)  for  noncompetitive 
assistance  awards  to  programs 
determined  through  peer  review  not  to 
be  of  such  outstanding  merit  that  an 
award  without  competition  is  justified. 
In  such  case,  the  determination  of 
whether  to  issue  a  competitive  program 
announcement  will  be  subject  to  the 
exercise  of  the  Administrator's 
discretion. 

f  34,106   Peer  review  niethode. 

(a)  For  both  competitive  and 
noncompetitive  applications,  peer 
review  will  normally  consist  of  written 
comments  provided  in  response  to  the 
general  selection  criteria  established 
under  Subpart  A  of  this  Part  and  any 
program-specific  selection  criteria 
identified  in  the  program  announcement 
or  otherwise  established  by  the 
Administrator,  together  with  the 
assignment  of  numerical  values.  Peer 
review  may  be  conducted  at  meetings 
with  peer  reviewers  held  under  OJJDP 
oversight  through  mail  reviews,  or  a 
combination  of  both.  When  advisable, 
site  visits  may  also  be  employed.  The 
primary  method  of  peer  review 
anticipated  for  each  announced 
competitive  program,  including  the 
evaluation  criteria  to  be  used  by  peer 
reviewers,  will  be  specified  in  each 
program  announcement 

(b)  When  peer  review  is  conducted 
dirough  meetings,  peer  review  panelists 
will  be  gathered  together  for  instruction 
by  OJJDP,  including  review  of  die  OJJDP 
Peer  Review  Manual.  OJJDP  will 
oversee  the  conduct  of  individual  and 
group  review  sessions,  as  appropriate. 
When  time  or  other  factors  preclude  the 
convening  of  a  peer  review  panel  mail 
reviews  will  be  used.  For  competitive 
programs,  mail  reviews  will  be  used 
only  where  the  Administrator  makes  a 
written  determination  of  necessity. 

§  34.106    Number  of  peer  reviewers. 

The  number  of  peer  reviewers  will 
vary  by  program  (as  affected  by  the 
volume  of  applications  anticipated  or 
received).  OJJDP  will  select  a  minimum 
of  three  peer  reviewers  (qualified 
individuals  who  are  not  officials  or 
employees  of  the  Department  of  Justice) 
for  each  program  or  project  review  in 
order  to  ensure  a  divenity  of 
backgrounds  and  penpectives.  In  no 
case  will  fewer  than  three  reviews  be 
made  of  each  individual  application. 


Federal  Re^gter  /  Vol.  54.  No.  24  /  Tuesday,  February  7.  1989  /  Proposed  Rules 


6101 


(34.107   Uee  Of  Department  of  Juetlee 


OJJDP  will  use  qualified  OJJDP  and 
other  DOJ  staff  as  internal  reviewers. 
Internal  reviewers  determine  applicant 
compliance  with  basic  program  and 
statutory  requirements,  review  the 
results  of  peer  review,  and  provide 
overall  program  evaluation  and 
recommendations  to  the  Administrator. 

1 34.106   Selection  of  re  vie  were. 

The  Director  of  the  OJJDP  program 
division  with  responsibility  for  a 
particular  program  or  project  will 
propose  a  selection  of  peer  reviewers 
from  an  extensive  and  varied  pool  of 
juvenile  justice  and  delinquency 
prevention  experts  for  approval  by  the 
Administrator.  The  selection  process  for 
peer  reviewen  is  described  in  the  OJJDP 
Peer  Review  Manual. 


{34.106    QuaMlcatloneofi 

The  general  reviewer  qualification 
criteria  to  be  used  in  the  selection  of 
peer  reviewen  are: 

(a)  Generalized  knowledge  of  juvenile 
justice;  and 

(b)  Specialized  knowhdge  in  areas  or 
disciplines  addressed  by  the 
applications  to  be  reviewed  under  a 
particular  program. 

(c)  No  conflict  of  interest  (see  OJP 
M7100.1C,  par.  94). 

Additional  details  concerning  peer 
reviewer  qualifications  are  provided  in 
the  OJJDP  Peer  Review  Manual. 


(34.110   ManaQement  of  I 

A  technical  support  contractor  may 
assist  in  managing  the  peer  review 
process. 


{34.111    Compensaboa 

All  peer  reviewen  will  be  eligible  to 
be  paid  according  to  applicable 
regulations  and  policies  concerning 
consulting  fees  and  reimbursement  for 
expenses.  Detailed  information  is 
provided  in  the  OJJDP  Peer  Review 
Manual. 

Subpart  C—Emergenqr  Expedited 
Revtew--{ne>ervedl 

Diana  M.  MuDson, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
January  30, 1969. 
(FR  Doc  89-2835  Filed  2-6-89: 8:45  am] 

I  COK  4410-1S-II 


TuMday 
Fetmiary  7,  1989 


Part  V 

Department  of 
Health  and  Human 
Services 

Centers  for  Disease  Control 

Meeting:  Vital  and  Health  Statistics 
National  Committee;  Notice 


Federal  Regbter  /  Vol  54.  No.  24  /  Tuesday.  Febniaiy  7.  1969  /  Notices 


6105 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cenleii  for 


Control 


wHu&ung,  wKM  ana  neann  ttiausuce 
nanonai  wuiiNiNiiae 

action:  Notice  of  meeting. 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Executive 
Subcommittee  established  pursuant  to 
42  U.S.C  242k.  section  306(k)(2)  of  the 
Public  Health  Service  Act,  as  amended, 
announces  the  following  Subcommittee 
meeting  (working  session). 

Name:  Nationtd  Committee  on  Vital 
and  Health  Statistics  Executive 
Subcommittee. 

Time  and  Date:  9:00  ajn.^l2:00  noon — 
FelNvary  8, 1989. 

Place:  Room  405A.  Hubert  R 
Hunq>hrey  Building.  200  Independence 
Avenue  SW..  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  will 
discuss  committee  business  including 
woA  plans  and  future  activities. 

Contact  Pers<»  tot  More  Inftmnation: 
Substantive  program  information  as  well 
as  sanmiaries  of  die  meeting  and  roster 
of  Committee  members  may  be  obtahied 
from  Gail  P.  Hsher,  PhJ)..  Executive 
Secretary,  National  Committee  on  Vital 


and  Health  Statistics,  Room  2-12.  Center 
Building.  3700  East  West  Hi^way. 
Hyattsville,  Maryland  20782.  telephone 
(301)  436-705a 

Notice  of  a  meeting  of  the  full  . 
Committee  to  be  held  on  February  8, 9, 
and  10, 1969,  was  published  in  VoL  53. 
No.  248,  page  52237.  of  die  Federal 
Register  dated  December  27, 1988.  The 
need  has  just  occurred  for  this  meeting 
of  the  Executive  Subcommittee. 
Therefore,  the  15-day  publication 
requirement  could  not  be  met 

Dated  Febniaiy  3, 1969. 

EMb  Ulyw, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 

[FR  Doc  89-3053  Filed  2-6-89 11:29  am] 

I  ooof  4iw-is-« 


Maetlng,  VHal  and  HaaHh  StaUaUca 
Naiionai  vumiiuiwa 

action:  Notice  of  meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
403),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Minority  Health  Statistics  established 
pursuant  to  42  U.S.C  242k,  section 
aOBOt^Z)  of  die  Public  Healdi  Service 
Act.  as  amended,  announces  the 
following  Subcommittee  meeting 
(working  sessicm). 


Name:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Minority  HealUi  Statistics. 

Time  and  Date:  IM)  p.m. — 3:00  pjn. — 
February  la  1980. 

Mace:  Room  703A.  Hubert  K 
Hunqihrey  Building,  200  Independence 
Avenue  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  will 
discuss  plans  for  a  public  hearing  on 
indigent  health  care  data  needs. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  weU 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Gail  F.  Fisher,  PhJ).,  Executive 
Secretary,  National  Committee  on  Vital 
and  Healdi  Statistics,  Room  2-12.  Center 
Building,  3700  East  West  Highway, 
Hyattsville,  Maryland  20782.  telephone 
(301)  436-706a 

Notice  of  a  meeting  of  the  full 
Committee  to  be  held  on  February  8, 9. 
and  10, 1989,  was  published  in  VoL  53, 
No.  248,  page  52237,  of  die  Federal 
Registar  dated  DecembCT  27, 198&  The 
need  has  )ust  occurred  for  this  meeting 
of  die  Subcmnmittee  on  Minority  Health 
Statistics.  Tberefcne,  the  15-day 
publication  requirement  could  not  be 
met 

Dated:  Febniaiy  3. 1960. 
HvhiMljrer, 

Associate  Director  for  Policy  Coordination 

Centers  for  Disease  CcmtroL 

[FR  Doc.  89-3052  FiImI  2-6-89;  11:29  am] 
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FEOCRALHOME  LOAN  BANK  BOARD 

12CFRPwtB78 
(Naa»-10l] 

AialMiiniit  nr  riartne  nf  JMati  llalrt 
by  the  F8UC  In  lit  Corporate  CipMity 

Date:  Febniuy  6, 1080. 

AOmcv:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 


:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ('TSUC),  is 
adopting  an  interpretive  rule  which 
asserts  the  FSLICs  right  to  assign  or 
pledge  assets  which  it  holds  In  its 
corporate  capacity. 
■fwciiwi  OATK  February  6, 1969. 


KTioi^  contact: 
Lawrence  W.  Hayes,  Depu^  General 
Counsel  (202)  377-6428.  or  Ridiard  & 
Foley,  Attorney,  Office  of  General 
Counsel  (202)  377-7393.  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW.. 
Washington.  DC  20652. 
WUfm  MNTAWV  OPOWMATlOa  The 
Board  is  exercising  its  rulemaking 
authority  as  operating  head  of  the  FSUC 
by  adopting  an  intennetive  regulation 
«^ch  states  that  die  FSUC  may  assign 
or  iriedge  assets  mrtiich  it  holds  in  its 
ovporate  capacity.  The  regulation  also 
explains  the  manner  by  which 
assignments  or  pledges  of  FSUC  assets 
may  be  perfected.  Authority  to  engage  in 
rulemaking  on  this  subject  has  been 
conferred  upon  the  Board  by  section 
402(a)  of  the  NHA.  12  U.S.a  1725(a) 
(1962).  Section  402(a)  provides  that  die 
FSUC  shall  be  operated  by  the  Board 
''under  such  bylaws,  rules,  and 
regulations  as  it  [the  Board]  may 
prescribe  for  carrying  out  the  purposes 
of  this  title  [title  IV  of  the  NHA.  12 
U.S.C.  1724-1730g  (1982))."  This  broad 
rulemaking  authority  allows  the  Board 
to  adopt  regulations  governing  the 
operation  of  the  FSUC  including  its 
financial  operations.  As  explained 
below,  the  regulation  simply  makes 
explicit  the  statutory  powers  implied  by 
section  402(d)  of  the  NHA.  12  U.S.C 
1725(d)  (1962),  which  delineates  the 
FSUCs  authority  with  respect  to  its 
financial  operations. 

Section  402(d)  of  the  NHA  authorizes 
the  FSUC  to  borrow  "for  the  purposes  of 
diis  subchapter"  (Le..  title  IV  of  die 
NHA)>  and  directs  that  loans  to  the 


FSUC  from  the  Federal  Home  Loan 
Banks  "shall  be  adequately  secured,  as 
determined  by  the  Board"  '  Since  there 
is  no  ejqtress  authority  for  the  FSUC  to 
provide  security  for  loans  anywhere  in 
the  NHA  or  in  any  other  statute,  section 
402(d)  must  be  viewed  as  implicitly 
authorizing  the  FSUC  to  provide 
security-^e.,  to  assign  or  pledge  its 
assets  as  collateral  Otherwise,  the 
language  in  section  402(d)  regarding 
adequate  security  is  rendered 
meaningless  or  nugatory.  Well-settled 
principles  of  statutory  construction 
dictate  that  an  interpretation  which 
would  leave  a  statute  meaningless  or 
nugatory  should  be  avoided  if  possible: 
"fr]he  courts  start  with  the  assunqition 
that  the  legislature  intended  to  enact  an 
effective  law."* 

In  addition  to  NHA  section  402(d). 
separate  and  independent  authority  for 
the  FSUC  to  assist  or  pledge  assets 
stems  from  its  authority  to  provide 
financial  assistance  pursuant  to  NHA 
section  406(f),  12  US.C  1729(f)  (1962). 
Section  406(0  exivessly  authorizes  ^e 
FSUC  "in  its  sole  disoetion  and  iqxm 
such  terms  and  conditions  as  [it]  may 
prescribe."  to  make  loans  or 
contributions  to,  and  to  assume  die 
liabilities  of.  persons  or  entities  meeting 
die  statutory  prerequisites  for  such 
assistance,  provided  such  essistance  is 
not  mora  expensive  dian  liquidation.  12 
UAC  1729(l)(l).  1729(f)(2)(A). 
172g(f)(4MA)  (1962).  This  autiiority  is  die 
basis  for  F9JC  guarantees  of  advances. 
Like  a  FSUC  guarantee,  an  assignment 
or  pledge  of  FSIAC  assets  in  essence 
constitutes  a  loan  or  contribution  to.  or  a 
contingent  assumption  of  the  liabilities 
ot  the  person  or  entitv  involved 

The  regulation,  set  forth  below,  states 
tbrt  the  FSUC  may  assign  or  pledge  any 
asset  which  it  holds  in  its  corporate 
capacity,  including,  but  not  limited  ta 
claims  of  the  FSUC  against 
receiverships  as  subrogee  of  insured 
depositors.  The  regulation  also  provides 
that  such  assignments  or  pledges  must 
be  made  and  perfected  in  the  following 
manner  (a)  with  respect  to  assignments 
or  pledges  of  claims  against  receivers,  in 


>  SMtkM  «B(i)  of  tba  NHA.  U  U.8XX  1728(1) 
(19SZ).  ■How*  tb*  FSUC  to  boRow  fran  th* 
T^MMiy  an  •aoant  not  txoMding  tn  »fff9gtt»  of 
STSaooaooo  owtmmting  at  any  om  Ubm  and 


prohibits  tfaa  FSUC  frtm  axardaing  lU  bonowing 
powar  midar  aactlaa  402(d)  lor  the  purpoat  of 
bofrowing  fnm  any  Mwroa  othar  Ihaa  the  Federal 
HoBM  Loan  Banka. 

■  TUa  daaaa  waa  added  to  section  402(d)  by 
section  128(a)  of  the  Cam-Sl  Carmaln  Dapoaltory 
Inatltntiana  Act  of  1SS2.  Pub.  L  No.  97-82a  1 128(a). 
se  8Ut  14aa  14as  (1882).  The  leglalatlve  histoiy  of 
this  aoiandnwnt.  wfalcfa  la  pamanent  leglalation, 
doaa  not  shed  Uaht  on  the  Congreaateaal  Intent 
nnderiylns  the  oanee.  I  Iowa  vet.  the  Board  haa 
iaaoed  a  statanent  of  poUcy  ooocemlns  Federal 
HooM  Loan  Bank  ioana  to  die  FSUC  which  pravidee 
that:  "^slnch  Ioana  may  be  secured  or  aiise<',.iiied.  aa 
determined  by  the  Boerd"  12  CFR  snj(bKl)  (1987). 

■  78  Am.  lor.  2d  Stobrfas  section  aie  (1974). 


accordance  with  Part  5e6c:  (b)  with 
respect  to  assignments  or  pledges  of 
interests  in  real  property,  in  accordance 
with  the  laws  of  the  jurisdiction  where 
the  real  property  is  located;  and  (c)  with 
respect  to  assignments  or  pledges  of 
other  assets  in  which  the  FSUC  has  an 
hiterest.  in  accordance  with  the  terms 
set  forth  in  sections  28:9-101  through 
2M-W7  of  die  Distilct  of  Columbia 
Code,  unless  die  Board  provides 
otherwise. 

This  regulation,  effective  npoa 
adoption  by  the  Board  is  being  issued 
without  the  notice  and  comment 
procedures  of  the  Administrative 
Procedure  Act  as  amended  ("APA"). 
Punuant  to  5  U.S.C  553(b)(3)(A). 
653(d)(2)  (1962).  and  in  accordance  widi 
the  Board's  regulations  published  at  12 
CFR  506.11  and  506.14  interpretive  rules 
are  not  subject  either  to  the  notice  and 
comment  or  delayed  effective  date 
requirements  of  the  APA.  Moreover, 
even  if  the  notice  and  comment  and 
delayed  effective  date  requirements 
were  applicable  to  diis  regulation,  the 
Board  finds  good  cause  for  not 
complying  with  these  requirements, 
punuant  to  5  U.S.C  553(b)(3)(B), 
553(dM3)  (1082).  Due  to  die  instability  of 
a  significant  number  of  innired 
institutions,  immediate  implementation 
of  this  regulation  is  necessary  in  order 
for  the  FSUC  to  cany  out  its  statutory 
responsibilities. 

Regulatory  FlexibUity  Analysis 

Pursuant  to  section  3  of  the 
Regulatwy  Flexibility  Act  Pub.  L  Na 
96-354. 94  Stat  1164, 1165  (1980),  die 
Board  is  providing  the  following 
regulatory  flexibility  analysis. 

1.  Reasons,  objectives,  and  legal  basis 
underlying  the  rule.  These  elements  are 
incorporated  above  in  the 
supplementary  information  regarding 
the  rule. 

2.  Small  institutions  to  which  the  rule 
would  apply.  The  rule  applies  only  to 
the  FSUC  in  its  corporate  capacity. 

3.  Impact  of  the  rule  on  small 
institutions.  The  rule  will  affect  equally 
all  institutions  and  will  not  have  a 
disproportionate  impact  on  small 
institutions. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  may  duplicate,  overlap  or  conflict 
widi  diis  rule. 

5.  Alternatives  to  the  rule.  There  are 
no  alternatives  to  the  rule  that  would 
have  less  impact  on  small  institutions. 

List  of  Subjects  in  12  CFR  Part  576 

Administrative  practice  and 
procedure.  Savings  and  loan 
associations. 
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Accordingly,  the  Board  hereby  adds 
Part  578,  Subchapter  D,  Chapter  V  of 
Tide  12,  Code  of  Federal  Regulations,  as 
set  forth  below. 

SUBCHAPTER  D-fEOERAL  SAVMOS  AND 
UMN  mSURANCC  CORPORATION 

1.  Subchapter  D  is  amended  by  adding 
new  Part  578  to  read  as  follows: 

PART  578-F8UC  RNANCIAL 
OPERAHONS 

Authority:  Sections  402, 40S,  48  Stat  1258, 
1259,  at  amended  (12  U.S.C  1725, 1729): 
Reorg.  Plan  No.  3  of  1947. 12  FR  498L  3  C7R 
1943-1948  Comp.,  p.  1&/1. 

fS78.1    Assioniiient  or  pledQe  of 
CorporaMon's  aseet^ 

(a)  The  Corporation  may  assign  or 
pledge  its  interest  in  any  asset  held  in  its 
corporate  capacity,  including,  but  not 
limited  to,  any  claim  against  a  receiver 
arauired  by  subrogation  or  otherwise. 

(b)  Assignments  or  pledges  of  claims 
against  receivers  of  iiuured  institutions 
shall  be  made,  perfected  and  have 
priority  as  specified  imder  Part  SOOc  or 
by  resolution  of  the  Federal  Home  Loan 
Bank  Board  Unless  otherwise  provided 
by  the  Federal  Home  Loan  Bank  Board 
assignments  or  pledges  of  other  assets 
in  which  the  Corporation  has  an  interest 
shall  be  made  and  perfected  in 
accordance  with  the  terms  set  forth  in 
sections  28:fr-101  dirou^  28S-507  of  tiie 
District  of  Columbia  Code,  except  for 
assignments  or  pledges  of  interests  in 
real  property,  which  assignments  or 
pledges  of  interests  in  red  property 
shall  be  made  and  perfected  in 
accordance  with  the  laws  of  die 
jurisdiction  where  the  real  property  is 
located 

By  the  Federal  Home  Loan  Bank  Board, 
lofan  F.  Ghizsoni. 

Assistant  Secretary. 

(FR  Doc  89-3060  Filed  2-6-69;  12:56  pm] 
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regulation  applicable  to  the  FSUC  as 
receiver  for  federal  and  state 
institutions  ("Receiver").  The  regulation 
provides  for  recognition  on  the  bDoks  of 
the  Receiver  of  claims  to  whidi  the 
FSUC  in  its  corporate  capacity 
(TSUC)  has  been  subrogated  by 
payment  of  insurance  and  for 
recognition  of  transfers  of  such 
subrogated  claims. 
EFFECnvi  DATE  February  6. 1989. 
POII  FUfHIMR  MPORMATION  CONTACT: 

Lawrence  W.  Hayes,  Deputy  General 
Counsel  (202)  377-0428,  or  Richard  a 
Foley,  Attorney,  Office  of  C^neral 
Counsel  (202)  377-7393,  Federal  Home 
Loan  Bank  Board  1700  G  Street  NWn 
Washington.  DC  20552. 


n  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC).  is  adc^ting  a 


A.  Introduction 

The  Board  is  amending  the  regulations 
governing  the  conduct  of  receiverships 
to  make  it  clear  that  (1)  When  insurance 
is  paid  to  a  depositor,  the  Receiver  shall 
note  on  its  books  the  transfer  of  the 
depositor's  claim  and  the  FSUCs 
subrogation  thereto  to  the  extent  of  die 
insurance  paid  (2)  in  the  event 
insurance  is  paid  by  making  available  to 
the  depositor  an  insured  accoimt  in 
another  institution  or  by  payment 
through  an  agent  the  effective  date  of 
the  transfer  of  the  insured  portion  of  the 
depositor's  claim  and  the  FSUCs 
subrogation  thereto  which  the  Receiver 
shaU  note  on  its  books  shall  be  the 
effective  date  on  which  such  accounts 
are  transferred  to  such  other  insured 
institution  or  agent  (3)  assignments, 
pledges,  conveyances,  or  otiher  transfen 
of  any  claim  to  which  the  FSUC  has 
been  subrogated  by  the  FSUC  or  a 
subsequent  holder  of  record  of  an 
interest  in  such  a  claim,  shall  be  noted 
on  the  books  of  the  Receiver  as  of  the 
date  of  such  transfer  immediately  upon 
notification  by  such  holder  of  record, 
shall  be  effective  without  further  action 
or  notice  by  the  transferee,  and  shall  not 
be  subject  to  any  competing  claim  or 
interest  not  recorded  in  the  Receiver's 
books;  and  (4)  the  Receiver  shall  inform 
any  purported  holder  of  an  interest  in  a 
claim  to  which  the  FSUC  has  been 
subrogated  upon  written  request 
whether  such  interest  is  recorded  in  the 
books  of  the  Receiver  and  whether  it  is 
subject  to  any  competing  claims  or 
interests  recorded  in  the  books  of  the 
Receiver. 

Pursuant  to  section  5(d)(ll)  of  the 
Home  Owners'  Loan  Act  of  1933,  as 
amended  ("HOLA"),  12  U5.C 
14d4(d)(ll)  (1982),  die  Board  has  plenary 
authority  to  make  rules  and  regulations 
for  federally  chartered  associations  in 
conservatonhip  or  receivership,  for  the 


conduct  of  conservatorahips  and 
receivenhips,  and  for  the  liquidation 
and  dissolution  of  sudi  associations. 
Pursuant  to  section  406(c)(3)(A)  of  the 
National  Housing  Act  as  amended 
("NHA"),  12  U.S.C.  1729(c)(3)(A)  (1962), 
the  provisions  of  section  S(d}{ll)  of  the 
.  HOLA  are  applicable  to  a  state- 
chartered  FSUCinsured  institution  for 
which  the  Board  has  appointed  the 
FSUC  as  receiver  "in  the  same  manner 
and  to  the  same  extent  as  if  sudi  [state- 
chartered]  institution  were  a  Fedml 
association  •  •  •  ." 

Congress  has  twice  amended  section 
5(d)  of  die  HOLA  to  enlarge  die  Board's 
power  to  regulate  conservatorships  and 
receivenhips.  Originally,  the  1933 
venion  of  section  5(d)  provided  that 
"[Tjhe  Board  shall  have  full  power  to 
provide  in  the  rules  and  regidations 
*  *  *  for  the  Uquidation  of  such 
,  associations  *  *  *  including  the  power  to 
appoint  a  conservator  or  receiver  *•*.** 
Home  Owners'  Loan  Act  of  1933,  Pub.  L 
No.  73-74.  section  5(d),  48  Stat  132 
(1933).  The  original  powen  were 
clarified  in  1954.  The  Board  shaU  have 
power  to  make  rules  and  regulations  for 
the  reorganization,  merger,  and 
liqtiidation  of  Federal  associations  and 
for  such  associations  in  conservatorship 
and  receivership  and  for  the  conduct  of 
conservatorships,  and  receiverships." 
Housing  Act  of  1954.  Pub.  L  Na  83-S6a 
section  503(2),  68  Stat  590  (1954). 

In  1966,  Congress  recognized  that  "it 
is  essential  that  the  Fedovl  supervisory 
agencies  have  the  statutory  and 
administrative  facility  to  move  quickly 
and  effectively  to  require  adherence  to 
the  law  and  cessation  and  corrections  of 
unsafe  or  improper  practices."  S.  Rep. 
No.  1482, 80th  Cong.,  2d  Sess.,  reprinted 
in  1966  U.S.  Code  Cong.  A  Ad  News 
3532, 3536.  To  this  end.  Congress  altered 
provisions  concerning  the  grounds  of 
appointment  and  challenges  to 
appointment  and  enacted  section 
5(d)(ll)  in  ito  present  form.  Financial 
Institutions  Supervisory  Act  of  1966, 
Pub.  L  No.  87-605.  section  101(a),  80 
Stat  1028  (1966).  The  broad  powen 
restated  and  amplified  in  the  1966 
amendment  authorize  the  Board's 
present  rulemaking  authority  under  the 
HOLA. 

In  1968,  by  the  enactment  of  section 
40e(c)(3)  of  die  NHA.  Congress  extended 
die  Board's  regulatory  powen  to  include 
authority  to  issue  sin^ar  regulations  for 
the  receiverahip  and  liqiudation  of  state- 
chartered  FSUCinsured  institutions. 
Pub.  L  No.  90-389,  section  6.  82  Stat  294 
(1968).  Congress  based  this  extension  of 
regulatory  powen  on  the  FSUCs  vital 
interest  in  seeing  that  the  liquidation  of 
the  [state-chartered]  association 
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im)c««ds  in  an  orderly  manner.'*  8.  Rep. 
Na  1263,  QOth  Coog^  2d  Seet^  npriniad 
in  un  U3.  Code  Cong,  ft  Ad.  Newt 
289a2S31.> 

Theae  grants  of  statutory  authority  are 
Dot  leaa  broad  than  those  conferred 
npon  the  Board  by  section  5(a)  of  die 
HOLA.  12  U.S.C  1464(a)  (1662).  which 
the  United  SUtes  Sopreme  Court 
regards  as  aathorizing  the  Board  to 
govern  'the  powers  and  operations  of 
cwy  federal  savings  and  loan 
association  from  its  cradle  to  its 
corporate  grave."  Fidelity  Federal 
Saviaga  and  Loan  AMaociation  v.dela 
Cueeta.  458  US.  141. 145  (1862).  dting 
People  V.  Coast  Federal  Saringe  and 
Loan  Aeeociation.  86  P.  Supp.  Sit  316 
(SJ).  CaL  1951).* 

For  the  last  fifty  years,  then.  Congress 
has  consistently  acted  to  protect  the 
welfare  of  depositors.  Um  credibility  of 
the  nation's  financial  institutions,  and 
the  soundness  oi  the  FSUC  reserves,  by 
granting  the  Board  increasing  authc^ty 
over  associations  in  conservatorship  or 
receivership,  and  the  authority  to  engage 
in  rulemaldag  concerning  the 
receivership,  liquidation,  and  dissolution 
of  insured  institutions.  Accordingly,  the 
Board  has  determined  that  this 
regulation  is  within  the  Board's 
statutocy  authority  under  section 
5(d)(ll)  of  the  HOLA  and  section 
406(cX3)  of  the  NHA.  Tlie  regulation  is 
applicable  to  the  FSUC  as  receiver  for 
any  insured  institution. 

B.  FSLICs  OaiflM  as  Subrogea 

Section  406(b)  of  the  NHA.  12  U3.C 
1726(b)  (1962).  directs  the  FSUC  in  the 
event  of  a  default  by  any  insured 
institution,  to  pay  each  insured  account 
in  such  insured  institution  which  is 
"surrendered  and  transferred"  to  the 
FSUC  Payment  is  to  be  made  "as  soon 
as  possible  either  (1)  by  cash  or  (2)  by 
maJdng  available  to  each  insured 
member  a  transferred  account  in  a  new 
insured  institution  in  the  same 
community  or  in  another  insured 
institution  in  an  amount  equal  to  the 
insured  account  of  sudi  member  *•*.'* 
Id.  Pursuant  to  section  406(bH2)  of  the 
NHA.  12  U.S.C  1729(b)(2)  (1962).  the    . 
FSUC  is  directed  to  pay  insurance  in 
accordance  with  section  406.  Section 
406(b)(2)  also  provides  that  the  FSJC 
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upoo  "sorender  and  transfer"  of  an 
insured  account  in  any  federal 
association  which  is  in  default  shall 
become  subrogated  wttii  respect  to  such 
account.  The  provisions  of  section 
40e(b)(2)  are  made  applicable  to 
statechartered  institutions  by  section 
406(c)(1)  of  the  NHA.  12  U.S.C  1729(c)(1) 
(1962). 

Under  the  foregoing  statutory 
framework,  the  FSUC's  obligation  to 
pay  insured  accounts  or  to  make 
available  transferred  accounts  in  a  new 
insured  institution  in  the  same 
community  or  in  another  insured 
institution,  and  its  right  to  become 
subrogated  with  respect  to  insured 
accounts,  are  both  contingent  upon  the 
"surrender  and  transfer"  of  insmed 
accounts  in  the  closed  institution.  Thus 
it  is  necessary  to  determine  when  the 
"surrender  and  transfer"  occurs  in  order 
to  determine  the  timing  of  the  FSUCs 
insurance  payment  obUgation  and 
subrogation. 

The  legislative  history  of  the  NHA 
does  not  specify  what  constitutes  a 
"surrender  and  transfer".  The  seomd 
sentence  of  section  406(b)(2)  of  the 
NHA.  containing  the  subrogation 
provision  in  its  present  foiin.  was  set 
forth  in  section  26  of  the  Additional 
Home  Mortgage  Relief  Act  Pub.  L  No. 
74-76.  section  28, 49  Stat  293,  299  (1935). 
As  originally  enacted  in  1934.  the  seomd 
sentence  did  not  include  a  reference  to 
subrogation  but  read  as  follows:  "Hie 
net  proceeds  that  may  arise  from  the 
orderly  liqxiidation  of  any  such 
association,  after  reimbursement  of  the 
Corporation  [FSUC]  of  all  amounts  paid 
by  it  for  such  insurance,  shall  be 
distributed  pro  rata  among  the 
shareholders  of  the  association." 
Although  the  legislative  history  of  the 
1935  amendment  reveals  that  its  purpose 
was  to  ensure  that  the  FSUC  would  not 
have  a  preferred  position  over  that  at 
general  creditors  or  uninsured 
accountholder  interests  in  the 
liquidation  of  an  institution  in 
receivership,*  there  is  no  indication  in 
the  legislative  history  of  the  intended 
meaning  of  "surrender  and  transfer".  It 
is  likely  that  the  "surrender  and 
transfer"  language  of  section  406(bK2) 
was  included  in  the  1936  amendment  in 
order  to  track  the  original  (and  current) 
version  of  section  405(b).  However,  the 
legislative  history  of  section  405(b)  does 


not  provide  specific  guidance  as  to  the 
meaning  of  tUs  iHT^i^y  either. 

Given  the  absence  of  legislative 
history  concerning  what  constitutes  a 
"surrender  and  transfer"  under  sections 
405(b)  and  406(b)(2)  of  the  NHA.  the 
F9JC  has  adopted  measures  to  assura 
itself  that  a  "surrender  and  transfer" 
and  subrogation  are  accomplished. 
When  cash  payments  of  insured 
accounts  are  made,  depositors  are 
required  to  execute  formal  assignments 
of  their  insured  accounts  in  order  to 
receive  pasrment.  However,  when 
transferred  accounts  are  made  available 
to  depositors — by  execution  of  an 
agreement  between  the  FSUC  and  an 
insured  institution — such  formal 
assignments  generally  are  not  executed; 
the  transfer  is  effected  as  of  the  date  of 
default*  In  transfer  of  accounts 
transactions,  the  "surrender  and 
transfer"  and  subrogation  of  the  FSUC 
are  accomplished  through  appUcation  of 
the  general  common  law  doctrine  of 
equitable  subrogaticm.* 

Pursuant  to  the  doctrine  of  equitaUe 
subrogation,  the  F9JC  is  entitled  to 
exercise  the  rights  of  depositors  witii 
respect  to  their  insured  accounts  after 
maidng  available  transferred  accounts. 
Subrogation  is  a  remedy  which  has  been 
available  in  courts  of  equify  at  least 
since  the  seventeenth  century.*  The 
doctrine  is  explained  as  follows  in  the 
Restatement  of  the  Law  of  Restitution: 

Where  property  of  one  peraon  is  used  in 
discharging  so  obligation  owed  by  anotlier  or 
a  lien  upon  the  property  of  anotiier,  under 
■uch  drcumstancei  tliat  the  other  wrould  lie 
unjustly  enriched  by  the  retention  of  the 
benefit  thus  cx>nferred,  the  former  is  entitled 
to  be  subrogated  to  the  position  of  the  obligee 
or  ben-holder. 

Restatement  of  the  Law  of  Restitution 
section  162  (1937);  see  id.,  comment  (a).* 

It  is  clear  from  the  Restatement  that 
the  imdertying  justification  and  ptupose 
for  subrogation,  as  with  moat  forms  of 
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*  Oaposltofa  wboa*  accouiits  are  partially 
nninsutad  ara  raquired  to  execute  fonnal 
anignmaiits  of  thair  Inaurad  aeoomls. 

*  Eqnitabla  •nbrosatkm.  alao  Icnown  aa  laaaP 
subregatioa,  is  distinguishad  fron  "convantiMiar 
subrogatioB.  Tha  fomar  artaaa  by  oparaliaB  of  law 
and.  unlika  the  lattec  doaa  not  dapaad  an  oootract 
or  agreamanL  79  Am.  Jar.  2d  Subngation  i  8  (1974). 
At  laast  one  federal  court  haa  iiiiilli»iiil  that  the 
FSLICs  right  of  subrogatiaa  is  deriv«d  from 
oooamoa  law  as  wan  as  ban  siainlaty  sovoaa.  Sea 
Podoral  Savingi  ond  Loan  Inttaoitco  Corporatiom  V. 
Hoidrick  Na  HM  BS-77  {DMd.  (an.  7.  ISSS)  (LEXIS. 
Canfad  lifaraiy.  DUt  file). 

*  1  C.  Palmar.  Law  of  Raatttntion  i  U(b)  (1978). 
5aa  An/ r.  StoteMiK  a  Bog.  Rap.  780  (Ch.  letZ^ 
MMvm  K.  Soymumr.  a  ft«.  Bap.  SIS  (Ch.  1S97). 
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restitution,  is  to  prevent  tmjust 
enrichment 

The  reason  for  subrogation  when  a  stuety 
pays  a  debt  is  that  this  prevents  unjust 
enrichment  of  the  prindpaL  Once  this  is 
recognized,  subrogation  should  always  be 
available  when  and  to  the  extent  that  it 
serves  to  prevent  unjust  enrichmenL 

1  G.  Pahner,  Law  of  Restitution  S  3.6(b) 
(1978).* 

Equity's  interest  hi  preventing  tmjust 
enrichment  is,  therefore,  the  basis  for 
the  FSUC's  right  of  equitable 
subrogation.  In  this  regard,  the  FSUCs 
rights  are  like  those  of  any  insuren 

[T]he  equitable  right  of  subrogation  as  the 
legal  effect  of  payment  [of  insurance]  inures 
to  the  insurer  without  any  formal  assignment 
or  any  express  stipulation  to  that  effect  in  the 
[insurance]  policy.  Consequendy,  the  refusal 
of  the  insured  to  malce  an  assignment  to  the 
insurer  of  a  cause  of  action  against  a 
wrongdoer  through  whose  negligent  act  a  loss 
occurred  is  no  defense  to  an  action  by  the 
insurer,  even  in  the  absence  of  an  eiqwess 
convenant  by  the  insured  to  assign. 

44  Am.  Jur.  2d  buurance  section  1794 
(1962)  (enqihasis  added). 

The  foregoing  principles  dictate  that 
the  FSUC  upon  making  available 
transferred  accoimts  ptirsuant  to  section 
405(b)  of  the  NHA,  is  equitably 
subrogated  to  the  rights  of  depositors 
regarding  their  insured  accoimts  in  the 
closed  institution  regardless  of  whether 
formal  assignments  have  been  made. 
Since  the  FSUC  in  fulfiUment  of  its 
statutory  mandate,  has  discharged  the 
closed  association's  obligations  to 
depositors  with  respect  to  their  insured 
accounts,  subrogation  of  the  FSUC  to 
the  rights  of  depositors  in  connection 
with  such  insured  accounts  is  necessary 
in  order  to  prevent  tmjust  enrichment  of 
such  depositors.  Thus,  the  "surrender 
and  transfer"  required  by  section 
406(b)(2)  of  the  NHA  occurs  by  virtue  of 
equitable  subrogation.' 


*  "As  now  applied,  (the  doctrine  of  subrogation] 
is  broad  enough  to  include  every  instance  in  whidi 
one  person,  not  acting  ai  a  mere  volunteer  or 
intruder,  pays  a  debt  for  which  another  is  primarily 
liable,  and  which  in  equity  and  good  consdeoce 
should  have  been  discharged  by  the  latter. 

The  doctrine  of  subrogation  embraces  all  cases 
where,  without  it  complete  justice  cannot  be  done. 
Bottomed  on  this  premise,  there  is,  it  has  been  said, 
no  limit  to  the  circumstances  that  may  ariaa  in 
which  the  doctrine  may  be  applied." 

73  Ant  lur.  2d  Subrogation  section  6  (1S74). 

*  It  should  be  noted  that  as  discussed  in  tlie 
supplementary  information  accompanying  the 
proposed  regulations  for  conservators  and  receivers 
pat>lished  at  SO  PR  48070  (November  Z7. 1965),  tha 
receiver  has  substantial  equity  powers.  Moreover, 
as  a  fiduciary  tha  receivar  is  obligatad  to  employ  the 
forcsoins  aqaitabia  principles 


C  Assignment  or  Pledge  of  the  FSUCs 
Claim  as  Subrogee 

Having  become  subrogated  to  the 
insured  accounts  of  depositors  pursuant 
to  section  406(b)(2)  and  common  law 
equitable  subrogation,  the  FSUC  has 
claims  against  receivershijM  for  the 
amoimt  of  such  insured  accoimts.  These 
claims,  like  other  assets  of  die  FSUC 
can  be  assigned  or  pledged  pursuant  to 
the  implicit  authority  of  section  402(d)  of 
the  NHA.  12  U.S.C  1725(d).  Section 
402(d)  of  the  NHA  authorizes  the  FSUC 
to  borrow  "for  the  purposes  of  this 
subchapter"  (te..  title  IV  of  the  NHA)>o 
and  directs  that  loans  to  die  FSUC  firom 
the  Federal  Home  Loan  Banks  "shall  be 
adequately  secured,  as  determined  by 
the  Board."  *■  *  Since  there  is  no  express 
authority  for  the  FSUC  to  provide 
security  for  loans  anywhere  in  the  NHA 
or  in  any  other  statute,  section  402(d) 
must  be  viewed  as  implicitly  authorizing 
the  FSUC  to  provide  security— i.e..  to 
assign  or  pledge  its  assets  as  coUateraL 
Othenvise,  the  language  in  section 
402(d]  regarding  adequate  security  is 
rendered  meaningless  or  nugatory.  Well- 
settled  principles  of  statutory 
construction  dictate  that  an 
interpretation  which  would  leave  a 
statute  meaningless  or  nugatory  ^otild 
be  avoided  if  possible:  "(Tjhe  courts 
start  with  the  assumption  that  the 
legislature  intended  to  enact  an  effective 
law."** 

In  addition  to  NHA  section  402(d), 
separate  and  independent  authority  for 
the  FSUC  to  assign  or  pledge  assets 
stems  fitim  its  authority  to  provide 
financial  aasistance  pursuant  to  NHA 
section  408(f),  12  U.S.C  1729(f)  (1982). 
Section  406(Q  expressly  authorizes  the 
FSUC  "in  its  sole  discretion  and  upon 
such  terms  and  conditions  as  [it]  may 
prescribe."  to  make  loans  or 
contributiona  to,  and  to  assume  the 
liabilities  of,  persons  or  entities  meeting 
the  statutory  prerequisites  for  such 
assistance,  provided  such  assistance  is 
not  more  expensive  than  liquidation.  12 


>"  Section  402(i)  of  the  NHA.  U  U.S.C  172S(i) 
(1982),  alloMTS  the  FSUC  to  borrow  from  the 
Treasury  an  amount  not  exceeding  an  aggregate  of 
$750000,000  outstanding  at  any  one  time  and 
prohibits  die  PSUC  bom  exercising  its  borrowing 
power  under  section  402(d)  for  the  purpose  of 
borrowing  from  any  source  other  than  the  Federal 
Home  Loan  Banks. 

'>  This  clause  was  added  to  section  402(d)  by 
section  125(a)  of  the  Gam-St  Germain  Depository 
Institutions  Act  of  1982.  Pub.  L  No.  07-320  i  125(a), 
96  StaL  1469, 1485  (1962).  The  legislative  history  of 
this  amendment  whidi  is  permanent  legialatioa, 
does  not  offer  any  indication  of  the  Congressional 
intent  underlying  the  clause.  However,  the  Board 
has  issued  a  statement  of  policy  concerning  Federal 
Home  Loan  Bank  loans  to  the  FSLIC  which  providea 
that  "(sjuch  loans  may  be  secured  or  unsecured,  as 
determined  by  the  Board."  12  CFR  531.2(bMl)  (1987). 

>  >  73  Am.  Jur.  2d  Statute*  |  2M  (1974). 


U5.C.  1729(f)(1),  1729(f)(2)(A). 
1729(f)(4)(A]  (1962).  This  authority  U  die 
basis  for  FSUC  guarantees  of  advances. 
Like  a  FSUC  guarantee,  an  assignment 
or  pledge  of  FSUC  assets  in  essence 
constitutes  a  loan  or  contribution  to,  or  a 
contingent  assumption  of  the  liabilitiea 
of,  the  person  or  entity  involved. 

D.  Procedural  Rule 

Based  on  the  foregoing  analysis  and 
authority,  the  Board  hereby  issues  the 
following  procedural  regulation 
applicable  to  FSUC  receiverehips  (Le., 
receiverriiips  for  associations  chartered 
by  the  Board  or  state-chartered 
institutions  insured  by  the  FSUC  for 
wdiich  the  FSUC  has  been  appointed  as 
receiver).  The  regulation  consists  of  five 
paragraphs,  (a),  (b),  (c),  (d),  and  (e). 

Paragraph  (a)  states  that  die 
regulation  is  applicable  to  die  FSUC  as 
Receiver  for  any  insured  institution. 

Paragraph  (b)  provides  that  wdien  die 
FSUC  makes  payment  of  an  insured 
account  or  deposit  to  the  account  holder 
or  depositor,  die  transfer  of  the  claim  of 
the  account  holder  or  depositor  against 
the  insured  institution  to  die  FSUC— 
and  the  FSUCs  subrogation  to  audi 
claim— ahall  be  noted  on  the  Receiver's 
books  to  die  extent  of  the  insurance 
paid. 

Paragraph  (c)  provides  that  in  the 
event  insurance  is  paid  by  wmlrfi^    , 
available  a  transferred  account  in 
another  insured  institution  or  by 
payment  through  an  agent  the  effective 
date  of  the  transfer  of  the  account 
holder's  or  depositor's  claim  to  the 
FSUC  and  the  FSUCs  subrogation  to 
such  claim  which  the  Receiver  shall  note 
on  its  books  shall  be  the  effective  date 
on  which  such  accoimt  is  transferred  to 
such  other  institution  or  agent  by 
contracts  or  other  actions  of  the  F9JC 

Paragraph  (d)  provides  for  notation  by 
the  Receiver  of  transfers — by 
assignment  pledge,  conveyance  or 
otherwise— of  claims  to  which  the  FSUC 
has  been  subrogated,  whether  such 
transfers  are  made  by  the  FSUC  or  by 
subsequent  holders  of  record  of  interests 
in  such  claims.  Clause  (i)  of  paragraph 
(d)  provides  that  the  Receiver  shall  note 
any  such  transfers  on  its  books  as  of  the 
date  of  such  transfer  immediately  upon 
notification  by  a  holder  of  record  of  an 
interest  in  such  claim.  Clause  (ii)  of 
paragraph  (d)  provides  that  no  further 
action  or  notice  by  the  transferee  is 
necessary  to  make  the  transfer  effective. 
Clause  (iii)  of  paragraph  (d)  provides 
that  transferees  shall  acquire  their 
interests  free  and  clear  of  competing 
claims,  liens,  defenses,  rights  or 
interests  of  any  party  (induding  those  of 
judgement  or  lien  creditors  of  the 
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raoeiva).  or  any  transiieree  of  tuch 
patty.  anlMS  nch  coaapeting  claims, 
liana,  defonsas,  rights  or  interasts  ara 
raoordad  in  tfaa  books  of  dia  Racaivar. 

Ftnally.  paragraph  (a)  providaa  that, 
npon  writtan  laqoast  by  any  purpottad 
holdsr  of  an  intereat  in  a  claim  to  which 
tba  PSLIC  has  baen  sofaragatad.  tha 
Racaiver  shall  inform  such  holder 
whether  such  interest  is  recorded  in  the 
Receiver's  books  and  whether  it  is 
sttbiect  to  any  cowpating  claims  or 
interests  recorded  in  dw  Receiver's 
books. 

This  regulation,  effective  apoo 
adoption  by  the  Board,  ia  being  iasaed 
without  the  notice  and  oommant 
procedures  of  the  Administrative 
Procedure  Act.  as  amended  ("APA"). 
Pursuant  to  5  U.S.C  553(b)(3)(A).  563(d) 
(1862).  and  in  acoordanoe  widi  the 
Board's  regulations  pobbshad  at  12  CFR 
506.11  and  604.14  non-substantive 
procedural  rules  are  not  subject  either  to 
the  notice  and  comment  or  delayed 
effisctive  date  reouirements  of  the  APA. 
Moreover,  even  if  the  notice  and 
comment  and  delayed  efEsctive  date 
requirements  were  sppUcaUe  to  this 
regulation,  the  Board  finds  good  cause 
for  not  complying  with  these 
re<)uirements.  pursuant  to  6  U.S.C. 
553(bH3)(B).  S53(d)(3)  (1962).  Due  to  die 
instaUh^  of  a  significant  number  of 
insured  institutions,  immediate 
impl«nentation  of  this  regulation  is 
necessary  in  order  for  the  FSLIC  to  carry 
out  its  statutory  responsibilities. 

Regulatory  PhxibiUty  Anaiytu 

Pursuant  to  Section  3  of  the 
Regulatory  FlexibiUty  Act.  Pub.  L  Na 
96-»4. 04  Stat  1164, 1165  (I960),  the 
Boerd  ia  providing  the  following 
regnlatocy  flaxibihty  analysis. 

1.  Reaaoim,  objectivm,  and  legal  ba»h 
underlying  the  nth.  Theae  elements  are 
incorporated  above  fai  the 
supplementary  bifonnation  regarding 
the  rule. 

2.  Small  inBtitution$  to  which  the  rule 
would  apply.  The  rule  would  apply  to  all 
institatkms  die  aoooonts  of  which  are 
taisared  by  tfaa  FSUC  and  for  which  the 
FSLIC  haa  been  appointed  receiver  as 
wall  as  to  all  aaaociatioos  chartered  by 
die  Board. 

i.  Impact  of  the  rule  oo  entail 
inetitutioim.  The  role  wiD  effect  equally 
all  inatttotioaa  to  which  H  appUea  and 
will  not  have  a  diqicoportionate  impact 
on  small  institutions. 

A.  Orerlapping  or  conflicting  federal 
ru/es.  There  are  no  known  federal  rules 
that  may  dnplicata.  overiap  or  oonfHet 
with  diis  rule. 

5.  Altemativee  to  the  rale.  There  are 
no  altametives  to  the  rale  that  would 
have  less  intact  0 


list  af  Subfecla  in  12  CFR  Part  866e 

Savings  and  loan  associations. 

Accordingly,  die  Boerd  hereby 
amends  Part  5600.  Subchapter  D, 
Chapter  V  of  Tide  12.  Cktde  (^Federal 
Regukitione,  as  set  forth  bdow. 

PART  SMe-RECEIVCRSHIP  RULES 

1.  The  authority  dUtioo  for  Part  560c 
continues  to  read  as  follows: 

Autkoritr  Sectiaa  5. 48  Stat  lax  as 
unradwl  (U  U.S.C  1464):  ascs.  40t  480^  46 
Stat  use.  12Sa  as  aBMDdad  (U  U  J^  172S, 
172B):  R«»8.  Plan  hio.  3  of  1S47, 12  PR  4881. 3 
CFR  1943-1948  Comp^  p.  1071. 

2.  Section  5600.7-1  is  added  to  read  as 
follows: 


Of  TO  cofpofnon 


10666.7-1 


(a)  The  provisions  of  this  1 5ee&7-l 
appl^  to  the  Corporation  as  receiver  for 
aiw  insured  institution. 

(b)  When  the  Corporation  makes 
payment  of  an  insured  account  or 
deposit  in  an  insured  institution,  to  the 
account  holder  or  depositor  (either 
hereinafter  referred  to  as  "depositor"), 
the  transfer  of  the  depositor's  claim 
against  the  insured  instituti<m  to  the 
Corporation  and  the  subrogation  of  the 
Corporation  to  such  claim  shaU  be  noted 
on  die  books  of  the  receiver  to  the 
extent  of  the  insurance  paid. 

(c)  In  the  event  the  Corporation  makes 
payment  of  an  insured  account  or 
deposit  in  an  insiued  institutim  by 
making  available  to  a  depositor  e 
transferred  account  in  another  insured 
institution  or  by  payment  through  an 
agent,  the  effective  date  of  the  transfer 
of  the  depositor's  claim  to  the 
Corporation  and  the  suluogation  of  the 
Corporation  which  the  receiver  shall 
note  on  its  books  shall  be  the  effective 
date  on  which  such  account  is 
transferred  to  such  other  institution  or 
payment  through  the  agent  pursuant  to 
the  actiona  ot  or  contracts  entered  into 
by.  the  Quporation. 

(d)  In  the  event  that  the  Corporation 
transfers,  by  assignment  or  pledge,  a 
depositor's  claim  to  which  it  has  been 
sufarogeted.  or  in  die  event  that  a 
subsequent  h(Mer  of  record  of  an 
interest  in  such  claim  makes  such  a 
tranaier  of  its  interest 

(1)  The  receiver  shall  immediately 
enter  such  ttansSsr  into  its  bo<^  as  of 
the  date  of  sodi  transfer  upon  notice  by 
any  sudi  holder  of  record  of  an  interest 
insuchdaim: 

(2)  Such  tranafer  shall  be  effective 
without  further  action  or  notice  by  the 
transferee;  and 

(3)  Tha  transferee  shall  acquire  its 
interest  firee  and  deer  of  eay  claim.  Hen. 
defense,  r^fat,  or  intereet  of  eny  party. 


induding  a  Judgment  or  lien  creditor  of 
the  receiver,  or  any  transferee  of  such 
party,  unleas  such  claim,  lien,  defense, 
ri^t,  or  interest  has  been  {Hvviously 
recorded  in  the  books  of  the  receiver. 

(e)  Upon  written  reqiiest  from  any 
purported  hcdder  of  en  interest  in  e 
depositor's  deim  to  which  die 
Corporation  has  been  subrogated,  the 
receiver  shall  promptiy  inform  the 
holder  whether  that  holder's  interest  in 
such  daim  is  recorded  in  the  books  of 
the  receiver  and  wliether  such  interest  is 
subjed  to  any  odier  conq>eting  claims  or 
inleresto  recorded  in  the  books  of  die 
receiver. 

By  Ae  Federal  HooM  Loan  Bank  Board, 
loon  F.  GUaaooi. 
Auittant  Secretary. 
(PR  Doc  89-3661  Filed  a-«-88;  12M  pm] 


12  CFR  Part  528 
[Na  66-1 10] 


Oats:  Fefanaiy&  1888. 

immcv:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 


r.  The  Federal  Home  Loan  Bank 
Boerd  ("Board")  is  amendii«  ite 
regulations  concerning  Federal  Home 
Loan  Bank  ("Bank")  advances  to  specify 
that  eligiUe  oolleteral  for  Benk 
advances  includes  claims  ot  the  Federel 
Savings  and  Loan  insurance 
Corporation  ("FSUCO  against 
receiverships,  which  the  FSLIC  acquired 
by  sulm^tion  or  otherwise,  and 
assignments  or  pledges  of  such  daims. 
6P>raCTlVI  DATC  Felmiary  6, 1960. 


iTMN  contact: 
Lawrence  W.  Hayes,  Deputy  General 
Counsel  (202)  377-6428,  or  Richard  B. 
Foley,  Attorney,  Office  of  General 
Counsel  (202)  377-7303.  Federal  Home 
Loan  Bank  Board.  1700  G  Street.  NW.. 
Washingttm.  DC  206S2. 
OUPMMHNrARV  wwwMATWNt  Section 
352  of  die  Gara-St  Germain  Depository 
Institutions  Ad  of  1962.  Pub.  L  Na  07- 
32a  96  Stet  1460, 1507  (1062)  ("DIA"). 
eliminated  restrictions  on  eligible 
collateral  for  Bank  advances  contained 
in  section  10(a)  of  the  Federal  Home 
Loan  Bank  Ad  ("Acf).  12  U.S.C  1430(a) 
(1962),  and  authorized  each  Bank  "to 
make  secured  advances  to  ite  memben 
upon  such  security  as  the  Board  may 
preacriba."  In  amendtaig  section  10(8)  of 
the  Act  the  Confess  expressed  e  deer 
intent  to  "give  the  Bcmk  Board  authority 
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to  prescribe  what  should  constitute 
acceptable  security."  S.  Rep.  No.  536, 
07di  Cong.,  2d  Bess.  59  (1962). 

In  order  to  implement  section  10(a)  of 
the  Act  as  amended  by  the  DIA,  the 
board  adopted  regulations,  published  at 
49  FR  34197  (August  29. 1964)  and 
codified  at  12  CFR  Part  525,  v^ch 
provide  that  eligible  coUateral  for  Bank 
advances  shall  consist  of  the  following 
types  of  property:  (1)  Fully-disbursed, 
whole  fint  mortgages  on  improved 
residential  property;  (2)  U.S. 
Government  and  Agency  securities;  (3) 
deposits  of  a  Bank;  or  (4)  other  property 
acceptable  to  the  Bank,  as  long  as  the 
Bank  can  readily  ascertain  its  value  and 
can  perfed  a  security  interest  in  it  The 
regulations  also  provide  that  die  Banks 
shaU  determine  the  value  of  collateral 
for  Bank  advances  and  allow  the  Banks 
to  take  action  at  any  time  to  perfed 
their  securi^  interest  in  such  collateral 

The  Board  is  now  amending  Part  525 
to  specify  that  eligible  collateral  for 
Bank  advances  includes  daims  of  die 
FSUC  against  receiverships,  which  the 
FKJC  acquired  by  subrogation  or 
otherwise,  and  assi^imento  or  pledges 
of  such  claims.  The  new  provision  wUl 
replace  the  current  i  525.7(b)(4),  which 
will  be  redesignated  as  i  525.7(b)(5).  In 
amending  Part  525  as  described,  the 
Board  is  exercising  ite  express  authority 
under  section  10(a)  of  the  Ad,  as 
amended  by  the  DIA.  to  prescribe  die 
types  of  security  upon  which  Banks  can 
make  advances  to  member  institutions. 

The  amendment  provides  an 
additional  source  of  liquidity  fm- 
member  institations  by  enabling  Banks 
to  accept  as  eligible  collateral  for 
advances  assigrimento  or  pledges  of  die 
FSUCs  claims  against  receiverships  as 
subrogee  of  depositon  to  whom  it  has 
paid  insurance  of  accounto  pursuant  to 
section  406(b)  of  the  National  Housing 
Act  as  amended  ("NHA"),  12  U.SX:. 
1728(b)  (1S62).  The  FSUC  fai  ite 
corporate  capadty  becomes  subrogated 


to  the  claims  of  such  depositon  against 
receivenhips  by  virtue  of  section 
406(b)(2)  of  die  NHA  and  die  common 
law  prindple  of  equitable  subr^ation. 
Regulations  being  adopted  by  du  Board 
contemporaneously  with  this  regulation, 
to  be  codified  at  12  CFR  57ai  and 
56ea7-l,  respectively,  state  that  the 
FSUC  in  ite  corporate  capadty  has  the 
authority  to  assign  or  pledge  ite  claims 
against  receivenhips  as  subn^ee  of 
depositors,  and  provide  for  the 
recognition  of  such  assignmente  or 
pledges  by  the  FSUC  as  receiver. 

Ilis  regulation,  effective  upon 
adoption  by  the  Board,  is  being  issued 
without  the  notice  and  comment 
procedures  of  the  Administrative 
Procedure  Act  as  amended  ("APA"). 
The  Board  finds  that  good  cause  existo 
for  finding  that  these  procedures,  as  well 
as  the  APA's  requirement  of  s  thirty-day 
delay  of  the  effective  date,  are 
unnecessary  and  inapplicable  with 
reaped  to  tid»  regulation,  purauant  to  5 
U.S.C  553(b)(B)  and  553(d)(1)  (1062).  and 
12  CFR  506.11  and  506.14  of  die  Board's 
regulations  because  it  further  relieves 
regulatory  restrictions  concerning 
eligible  collateral  for  Bank  advances. 

Regulatoiy  Flexibility  Analysis: 
Purauant  to  section  3  of  the  Regulatory 
Flexibility  Act  Pub.  L  No.  96-354, 04 
Stet  1101 1165  (1900).  die  Board  is 
providing  the  followhig  regulatory 
flexibility  analysis. 

1.  Reasons,  objectives,  and  legal  basis 
underiying  the  rule.  These  elemrate  are 
incorporated  above  in  the 
siqiplementary  information  regarding 
therule. 

2.  Small  instttutioas  to  which  die  rate 
would  ajqriy.  The  rule  epplies  to  Banks 
and  membOT  institations. 

3.  Imped  of  die  rule  on  small 
institations.  The  rule  will  affed  all 
member  instttatioiis  equally  and  will  not 
have  e  diqxoportionate  inqiad  on  snull 
institutions. 


4.  Overiapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
which  may  duplicate,  overlap  or  conflid 
with  this  rule. 

5.  Alternatives  to  the  nde.  There  are 
no  alternatives  to  this  nde  w\uch  would 
have  less  impad  on  small  institutions. 

Ust  of  Sttb)eds  bi  12  CFR  Part  525 

Credit  Federal  home  loan  banks, 
Government  securities. 

Accordingly,  the  Board  hereby 
amends  Part  525.  Subchapter  B,  Chapter 
V  of  Tide  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  B-FEOERAL  HOME  LOAN 
BANK  SYSTEM 

PART 52S-ADVANCES 

1.  The  authority  dtation  for  Part  525 
continues  to  read  as  follows: 

Aolharily:  Sea  m  47  Stat  731.  ai  amended 
(12  VS.C.  1430):  sec  17.  47  SUL  738.  as 
amended  (12  US.C  1437);  Reoi»  Plan  No.  3 
of  1947;  12  FR  4881, 3  CFR  1943-1948  Coop., 
p.  1071. 

2.  Amend  1 525.7  by  amending 
paragraph  (bX3)  by  removing  the  word 
"or"  after  die  semicolon,  redesignating 
paragraph  (b)(4)  as  paragraph  (b)(5).  and 
by  adding  a  new  paragraph  (b)(4),  as 
follows: 


fSSS.7 


(b)*** 

(4)  Claims  of  the  Federal  Savings  and 
Loan  Insurance  Quporation 
("Corporation")  against  a  reoeiverahip, 
udiidi  die  Corporation  acquired  by 
subrogation  or  odierwise.  and 
assignmente  or  pledges  of  such  claims: 
or 


Qjr  die  Federal  Hoom  Loan  Ba^  Board. 
Iiihii  r  rHissal. 
Atentont  Secretary. 
(FR  Doc  8^.8088  FOad  2-e-88t  UM  pa] 
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preventing  foreign  capital  from  claiming  foreign 
government  program  benefits,  6182 
Recombinant  er]rthropoietin,  6182 

bilaratata  Commarca  Commlaaion 


Railroad  services  abandonment 
CMC  Real  Estate  Corp.  et  aL,  6183 

JusMca  Dapartmant 

See  Drug  &iforcement  Administration 

* 
Land  Managamant  Buraau 

MILES 

Public  land  orders: 
Alaska:  correction,  6232 

NOnCES 

Realty  actions;  sales,  leases,  eta: 
Washington,  6176 

i.    National  Aaronautiea  and  SpiMO  AdmMatraHon 

'.     PnoraSEO  MILES 

Federal  Acquisition  Regulation  (FAR): 
.     Buy  American  Act  Ust  of  exonpt  Items,  6251 

'     National  InsHtuia  for  Ooeupallonal  Safaty  and  Haaltti 

See  Centers  for  Disease  Control 


NOnCES 

\Senior  Qcecutive  Service:     ' 

Performance  Review  Bo€krd;  membership,  6183 

National  Ctoaanic  and  AUiwapharlc  A<lmlnlatratlon 

MILES 

Fishery  conservation  and  management 
Bering  Sea  and  Aleutian  Islands  groundfish,  6134 

National  Tachnlcal  Information  Sarvica 

NOnCES 

Patent  licenses,  exclusive: 
Akzo,6ieo 

National  Tranaportatlon  Safaty  Board 

MXnCES 

Meetings;  Sunshine  Act,  6231  '  ' 

Nudaar  Regulatory  Commiaslon 

NOnCES 

Abnormal  occurrence  reports: 

Quarterly  reports  to  Congress.  6183 
Meetings: 
Individual  plant  examination,  submittal  guidance  and 
staff  review  requirements  (NlJREG-1335);  woricshop, 
6184 


Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  6185 
Applications,  hearings,  determinations,  etcj 

Consumers  Power  Co^  6210 
'    Dnqoesne  Light  Co.  etaL,  6221 

Tennessee  Valley  Authority,  6222 

Union  Electric  Co.,  6222 

Prasidantial  Documanta 

AOMSasniAnVE  0M)ERS 

Bolivian  coca  cultivation;  authority  delegation 
(Memorandum  of  Dec.  22, 1868),  6237 

ruoac  naann  sarvica 

See  Centers  for  Disease  OnatroL*  Food  and  Drug 
Administration 


natBiMnatlon  Buraau 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

6176 
EnvironmentaJ  statements;  availability,  eta: 
American  River  services  area  water  contracting  program. 

CA.6180 
Delta  export  services  area  water  contracting  program. 

CA.6180 
Sacramento  River  service  area  water  contracting 
program.  CA.  6180 

Cacurltias  and  Exchanga  Commlsilon 

Nonca 

Meetings:  Sunshine  Act.  6231 

Self-TCgulatory  organizations;  proposed  rule  dianges: 

Depository  Trust  Co..  6223 

New  Yoric  Stock  Exchange,  Inc  6224 
Applications,  hearings,  determinations,  etcj 

J.P.  M<Rgan  Acceptance  Corp.  L  6225 

^■ift^l  RiiAfa^BSA  Ajfciilnl^t^ltmi  * 
NOTICES 

Disaster  loan  areas: 

VVyoming.  6227  "     ^\ 

License  surrenders: 

Equis  Investment,  6228 

Hidden  Oaks  Financial  Services.  Inc  6228 

Itasca  Growth  Fund.  Inc  6228 
Applications,  hearings,  determinations,  etcj 

CMNY  Capital  n.  LP..  6228  • 

Social  Security  Administration 

NOTICES  J 

Meetings: 
Disability  Advisory  Committee,  6281 

State  Dapartmant 

NOTICES 

Bolivian  coca  cultivation.  6239 

Taxtila  Agraamants  Implamantatlon  Committaa 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

• 

Transportation  Dapartmant 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration 


VI 


FuAani  Reiiitw  /  Vok  54.  Na  25  /  Wedsuday.  February  8,  19M  /  ConteiitB 


Saparala  Parte  In  TMa 


The  President  and  State  Depaitment,  0237 

Part  Ml  ^ 

Environmental  Protection  Agency,  flM2 

PartlV 

Department  of  Defense.  General  Services  Adiainistrattoat 
and  National  AMonauHca  and  Space  Admiaistratiaa* 
6251 

PartV 

Department  of  Defense,  Air  Force  Department  8254 

Part  VI 

Department  of  Health  and  Human  Services,  Social  Security 
Administration.  6261 


Additional  information,  including  a  list  of  puUic 
laws,  telephone  nambms,  and  fimfing  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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TNs  MCtion  of  tto  FEDERAL  REQiSTER 
contiint  rBQutalory  docunwnts  hMtag 
gsnoral  appficabAty  and  legal  effect,  moet 
of  iiMcti  are  keyed  to  and  codified  in 
t>w  Code  of  federal  RegiMions,  which  is 
puMahed  under  50  tittes  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  (tagulationa  is  sold 
by  the  SupsfMsndef*  of  Documemg. 
Prices  of  new  books  are  Mad  an  the 
first  FEDERAL  REGISTER  issue  of  each 


FEDERAL  RESERVE  SYSTEM 

12CFRPwtaM 

[ReouMion  H;  Dodwt  Na  11-0636] 

InstRuliOfw 


:  Board  of  Governors  of  the 
Federal  Reeerve  System. 
ACnOH:  Final  nUe. 


:  The  Board  of  Governors  of 
Oie  Federal  Reserve  Syst«n  is  amoidiiig 
Regulation  H.  12  CFR  Part  208.  The 
purpose  of  the  amendment  is  to  make 
available  to  the  public  information 
regarding  the  financial  condition  of  state 
member  banks  and  U,S.  branches  and 
agencies  of  foreign  banks.  The 
amendment  requires  state  member 
banks  to  make  available  to  shareholders 
and  any  member  of  the  public,  upon 
request,  informatioa  regarding  each  such 
bank's  financial  condition  in  the  fonn  of 
the  bank's  two  most  recent  year-end 
Reports  of  Conditim  and  Income  ("Call 
Reports")  (OMB  No.  7100-0036).  As 
alternatives  to  furnishing  the  Call 
Reports,  at  each  bank's  option,  peraons 
requesting  such  information  may  be 
given  one  of  the  following:  (1)  Specified 
schedules  from  the  two  most  recent 
year-end  Call  Reports:  (2)  in  the  case  of 
a  bank  required  to  file  statements  and 
reports  pursuant  to  Regulation  H.  a  copy 
of  the  bank's  aimual  report  to 
shareholders  for  meetings  at  which 
directors  are  elected;  (3)  copies  of 
indefwndently  audited  financial 
statements  (accompanied  by  a  copy  of 
the  certifipate  or  report  of  the 
independent  accountant]  if  they  contain 
information  comparable  to  that 
presented  in  the  two  most  recent  year- 
end  Call  Report  schedules  specified  for 
alternative  (l)  above;  or  (4)  in  the  case 
of  a  state  member  bank  that  is  the  only 
bank  subsidiary  of  a  bank  holding 
company,  that  is  majority  owned  by  that 


bank  holding  company,  and  that  has 
assets  equal  to  85  percent  or  more  of  the 
bank  holding  company's  consolidated 
total  assets;  (A)  A  copy  of  the  annual 
report  of  the  one-bank  holding  company 
prepared  in  oonfonnity  with  ti^e 
regulations  of  the  Securities  and 
Exchange  Cmnmission  ("SEC'):  or  (B)  if 
the  hoI<Dng  company  has  assets  of  $150 
million  or  more,  copies  of  those  portions 
of  the  bank  holding  company's  two  most 
recent  year-end  F(»m  FR-Y-OC, 
"Consolidated  Financial  Statements  for 
Bank  Holding  Companies  tvith  Total 
Consolidated  Assets  of  $150  Million  or 
More,  or  With  More  Than  One 
Subsidiary  Bank"  (OMB  No.  7100-0128), 
that  are  conqiarable  to  the  Call  Report 
schedules  specified  for  alternative  (1) 
above. 

The  amendment  also  requires  state 
licensed  agencies  of  foreign  banks  and 
state  licensed  branches  of  such  banks 
that  are  not  insured  by  the  Federal 
Deposit  Insurance  Corporation  to  make 
available,  upon  request  the  following 
schedules  from  the  two  most  recent 
year-end  Reports  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  ('Toreign 
Branch  and  Agency  Call  Reports") 
(OMB  No.  7100-0032):  Schedules  RAL 
(Assets  and  Liabilities),  E  (Deposit 
Liabibties  and  Credit  Balances),  and  P 
(Other  Borrowed  Money). 
date:  This  amendment  shall  be  effective 
April  1, 1989. 


KM  niimiEfi  MPONMATiON  contact: 

For  further  information,  contact  Stephen 
L  Siciliano,  Special  Assistant  to  the 
General  Counsel  for  Administrative 
Law,  Legal  Division  (202/452-3920). 
Frederidc  M.  Struble,  Associate 
Director.  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
3794).  Rhoger  H.  Pu^.  Manager,  Policy 
Development  Section.  Division  of 
Banking  Supervision  and  Regulation 
(202/728-5883),  Peggy  &  Scarborough, 
Financial  Analyst  Division  of  Banking 
Supervision  aiul  Regulation  (202/452- 
2538)  or  Elizabeth  Thede.  Attorney. 
Legal  Division  (202/452^3274);  or  for  the 
hearing  impaired  onJy. 
Telecommunication  Device  for  the  Deaf. 
Eamestine  Hill  or  Dorothea  Thompson 
(202/452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington.  DC  20551. 
SUPnfMENTARV  mFORMATION:  The 
amendment  to  Regulaticm  H  requires 
state  member  banks  to  make  available 


annually,  upon  request  specified 
financial  information  to  shareholders 
and  members  of  the  public. 

The  Federal  Deposit  Insiirance 
Corporation  ("FIMC'),  on  December  17. 
1987,  adopted  a  final  regulation 
requiring  state-chartered  banks  that  are 
not  members  of  the  Federal  Reserve 
System  to  prepare  annual  disclosure 
statements  diat  are  to  be  made 
available  to  the  public  upon  request 
lite  Office  of  the  Comptroller  of  the 
Currency  adopted  a  final  regulation 
similar  to  the  FDICs  but  applicable  to 
national  banks  on  February  10, 1988. 
The  regulatioDS  of  both  agencies  also 
apply  to  U.S.  branches  and  agencies  of 
foreign  banks  that  are  regulated  by 
those  agencies. 

This  amendment  to  Regulation  H 
requires  a  state  member  bank  to  make 
available  its  most  recent  year-end  Call 
Rqxvt  togedier  with  its  Call  Report  for 
the  prior  year  end.  Alternatively,  a  state 
member  bank  may  fidfiD  the  disclosure 
requirement  of  the  amendment  by 
maiking  available:  (1)  Certain  specified 
sdiedules  from  its  two  most  recent  year- 
end  CaD  Reports;  (2)  in  the  case  of  a 
bank  required  to  file  statements  and 
rqxHts  pursuant  to  Regulation  H.  a  copy 
of  Ae  bank's  annual  report  to 
riiareholders  for  meetings  at  which 
directors  are  elected:  (3)  copies  of 
independendy  audited  financial 
statements  (accompanied  by  a  copy  of 
the  certificate  or  r^rart  of  the 
independent  accountant)  if  they  ccmtain 
information  comparable  to  that 
presented  in  the  two  most  recent  year- 
end  Call  Report  schedules  specified  for 
alternative  (1)  above;  or  (4)  in  the  case 
of  a  state  member  bank  that  is  the  only 
bank  subsidiary  of  a  bank  holding 
company,  that  is  majority  owned  by  that 
bank  holding  company,  and  that  has 
assets  equal  to  95  percent  or  more  of  die 
bank  holding  company's  consolidated 
total  assets,  the  bank  holding  company's 
annual  reports  filed  with  the  SEC  or,  if 
the  holding  company  has  assets  of  $150 
million  or  more,  certain  information 
fr«n  its  two  most  recent  year^nd 
consolidated  financial  statements  filed 
with  the  Board  pursuant  to  Regulation  Y. 

The  amendment  also  requires  state 
licensed  agencies  of  foreign  banks  and 
state  licensed  branches  of  such  banks 
that  are  not  insured  by  the  FDIC  to 
make  available,  upon  requnt  Schedules 
RAL  (Assets  and  Liabilities),  E  (Deposit 
Liabilities  and  Credit  Balances),  and  P 
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(Other  Borrowed  Money)  &x>in  their  two 
most  recent  year-end  Foreign  Branch 
and  Agency  Call  Reports. 

State  member  banks  and  Board- 
regulated  U.S.  branches  and  agencies  of 
foreign  banks  must  inform  persons 
receiving  information  pursuant  to  the 
amendment  that  the  Federal  Reserve 
System  is  not  responsible  for  the 
accuracy  or  completeness  of  such 
information.  The  Board  notes,  however, 
that  state  member  banks  are  required  to 
prepare  the  Call  Reports  by  12  U.S.C. 
324  and  S  206.10  of  Regulation  H  (12  CFR 
208.10),  that  U.S.  brandies  and  agencies 
of  foreign  banks  are  subject  to  the 
reporting  requirements  of  12  U.S.C 
3105(b),  and  that  the  filing  of  false 
reports  with  an  agency  of  the  United 
States  is  a  federal  crime  (18  U.S.C.  1001. 
1005).  The  content  and  accuracy  of 
reports  to  shareholders  and  of  audited 
financial  statements  are  adequately 
addressed  by  other  federal  and  state 
laws. 

The  purpose  of  the  amendment  is  to 
make  available  to  the  public  information 
regarding  the  financial  comlition  of  state 
member  banks  and  U.S.  branches  and 
agencies  of  foreign  banks.  The 
information  made  available  pursuant  to 
this  amendment  will  most  likely  be  of 
particular  interest  to  shareholders  and 
to  persons  doing  business  with  such 
institutions.  The  amendment  addresses 
only  the  disclosure  to  the  public  of  the 
documents  identified  in  1 208.17  (d)  and 
(e).  The  amendment  does  not  address 
the  disclosure  obligations  of  bimks  and 
bank  holding  companies  under  federal 
and  state  securities  laws.  The 
amendment  is  not  intended  to  affect  the 
legal  rights  of  shareholders  and  other 
persons  under  state  and  federal  laws  or 
contractual  obligations  between  banks 
and  other  persons.  The  amendment  is 
also  not  intended  to  create  a  private 
right  of  action  against  any  institution 
disclosing  docimients  pursuant  to  this 
provision,  and  the  Board  has  added  a 
provision  to  the  proposed  amendment  to 
this  effect 

On  May  27. 1988  (53  PR  19306),  the 
Board  issued  for  comment  the  proposed 
amendment  to  Regulation  H.  In  response 
to  this  request  for  comments,  the  Board 
received  28  public  comments  from 
interested  individuals  and 
organizations.  The  comments  the  Board 
received  on  the  proposed  amendment 
were  largely  unfavorable.  Many 
commentators  focused  on  the  cost  of 
such  additional  regulation,  especially  to 
small  banks.  The  commentators  argued 
that  even  if  the  amendment  is  not  in 
itself  prohibitively  expensive  to  small 
banks,  the  amembfient  when  coupled 
with  thoee  requirements  already  in 


effect  or  being  implemented,  would 
create  a  heavy  burden  on  small  banks. 
Commentators  stated  that  the  cost  of 
compliance  will  put  affected  banks  at  a 
competitive  disadvantage  relative  to 
other  financial  institutions.  One  trade 
association  contended  that  financial 
disclosures  will  not  benefit  depositors 
since  depositore  know  that  their 
deposits  are  FDIC-insured  and  that  in 
any  case,  regulatora  do  not  allow  large 
banks  to  fail.  Disclosure  of  troubled 
finances  of  small  banks  could,  however, 
heighten  concerns  of  depositore  whose 
deposits  are  not  completely  insured. 

The  Board  does  not  believe  that 
increased  public  access  to  this 
information  will  have  such  ill  effects. 
The  information  required  to  be  disdosed 
imder  the  amendment  is  information 
that  is  presentiy  prepared  by  banks  and 
that  is  publicly  available  and  routinely 
disdosed  upon  request  pureuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Board's  regulations 
implementing  that  Act  The  amendment 
simply  increases  the  ease  widk  which 
the  public  can  access  the  information. 
Instead  of  having  to  locate  the  relevant 
bank  regulator  and  ascertain  the 
appropriate  means  of  filing  a  request  for 
information,  the  public  will  be  able  to  go 
directly  to  the  bank  for  the  information. 

The  Board  also  believes  that 
commentatora'  concerns  about  the 
burden  that  this  amendment  will 
impose,  particularly  on  small  banks,  are 
unfounded.  The  Board  has  structured  the 
amendment  to  facilitate  the  disclosure 
of  information  that  is  properly  in  the 
public  domain  in  a  manner  that  imposes 
the  least  possible  burden  on  state 
member  banks  and  other  covered 
institutions.  Covered  institutions  would 
not  be  required  to  prepare  new  reports, 
but  only  to  make  available  upon  request 
reports  or  other  finandal  information 
that  they  already  prepare.  State  member 
banks  presentiy  are  required  to  publish 
the  balance  sheet  portion  of  their  Call 
Reports  purauant  to  i  206.10  of 
Regulation  H. 

Several  commentatora  recommended 
that  banks  be  allowed  to  pass 
reproduction  costs  on  to  requeston  of 
the  information.  The  final  rule  darifies 
the  Board's  position  on  whether  banks 
may  charge  a  copying  fee  by  requiring 
banks  to  provide  one  free  copy  to  each 
requestor  of  the  document  the  bank  has 
chosen  to  disdose.  The  Board  believes 
that  providing  a  free  copy  best  comports 
with  the  underlying  principle  behind  the 
amendment  which  is  to  provide  easy 
access  to  finandal  information  about 
banks.  The  Board  does  not  believe  that 
the  assumption  of  this  cost  will  be  too 
onerous  a  burden  for  banks.  Limiting  the 


number  of  free  copies  the  bank  must 
provide  to  one  free  copy  per  requestor 
ensures  that  no  requestor  can  abuse  this 
requirement  by  submitting  requests  for 
multiple  copies.  Should  the  reproduction 
cost  prove  unexpectedly  burdensome  on 
banks,  the  Board  would  be  amenable  to 
reconsidering  its  position  on  copying 
fees. 

The  amendment  also  requires  banks 
and  other  covered  institutions  to  notify 
shareholdera  and  the  public  of  the 
availability  of  these  reports.  In  the  case 
of  shareholdera,  the  amendment 
specifies  that  notification  be  made  in  the 
form  of  a  written  announcement  that 
may  be  induded  with  the  notice  of  the 
annual  shareholdera'  meeting.  In  the 
case  of  the  public  the  amendbnent  does 
not  spedfy  the  means  to  be  used  to 
provide  notification,  but  only  requires 
that  the  means  be  "reasonable."  Several 
commentore  asserted  that  the  cost  of 
mailing  notices  to  the  general  public 
may  be  very  high  and  urged  that  the 
proposed  amendment  be  revised  to 
indicate  that  banks  can  comply  with  the 
requirement  by  making  the  required 
information  available  on  bank  premises. 
It  is  the  Board's  intent  to  be  flexible  on 
the  means  a  bank  may  choose  to  satisfy 
this  notification  requirement  For 
example,  if  a  bank  views  mailing  notices 
to  all  membera  of  the  communify  as  too 
costiy,  the  bank  may  post  a  notification 
in  its  lobby,  ff  a  bai^  finds  that  it  has 
too  great  a  proliferation  of  lobby 
notifications  already,  it  may  satisfy  the 
requirement  by  passing  out  brochures, 
by  leaving  brochures  at  a  convenient 
place  in  the  lobby,  by  publication  in  a 
newspaper  of  generd  circulation,  or  by  - 
other  means.  In  sum,  the  Board  will 
view  as  reasonable  any  means  that 
transmits  to  the  public,  particularly  the 
public  that  does  business  with  the 
institution,  that  such  information  is 
available.  The  final  rule  has  been 
modified  to  provide  that  the  notification 
to  the  public,  as  well  as  the  notification 
to  shareholdera,  must  state  that  one 
copy  of  the  information  is  available  free 
of  charge  upon  request 

Several  commentatora  also  expressed 
concern  about  the  proposed  requirement 
that  banks  provide  the  information  "as 
soon  as  it  becomes  available."  One 
trade  assodation  indicated  that  this 
language  might  force  banks  to  release 
information  before  having  a  chance  to 
prepare  it  for  public  release.  The  trade 
association  also  stated  that  by  requiring 
banks  to  choose  which  report  to  release 
on  the  basis  of  which  report  was 
available  fint  this  language  might 
effectively  predude  the  choice  the 
amendment  provides  banks  about  which 
form  of  information  to  release.  Finally, 
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the  trade  association  aigued  that  banks 
should  be  permitted  to  mail  a  disdosure 
statement  within  a  reasonable  time 
period  after  the  information  is  requested 
to  enable  banks  to  utilize  central 
distribution  centen. 

The  final  rule  has  been  modified  to 
address  these  concerns.  The  final  rule 
makes  it  dear  that  a  bank  need  not 
determine  which  information  to  release 
on  the  basis  of  which  information  is 
available  firat  A  bank  can  release  any 
document  satisfying  one  (tf  the 
amendment's  options,  so  long  as  the 
bank  releases  the  document  as  soon  as 
is  reasonably  possible  but  not  later  than 
A;ml  1.  The  Board  intends  die  April  1 
cut-off  dale  to  strike  a  balance  between 
ensuring  that  banks  are  reasonably  able 
to  select  among  the  disdosure  options 
provided  in  the  amendment  and 
ensuring  that  the  public  obtains 
reasonabfy  current  information 
regarding  the  bank's  condition.  Nothing 
in  the  final  rule  prevents  banks  bom 
utilizing  centi-al  distribution  centera. 

One  commentator  stated  that  banks 
should  be  able  to  disdose  additional 
materials  along  with  the  materials  die 
amendment  requires.  The  Board  notes 
that  the  araentfanent  identifies  specific 
information  diat  covered  institutions 
must  disclose.  The  Board  has  no 
objection  to  disclosure  of  additional 
information  so  long  as  the  information 
helps  the  public  to  underatand  the 
information  that  the  bank  or  other 
covered  institution  is  required  to 
disdose,  and  does  not  T"ifleftd  the 
public  as  to  the  financial  condition  (d 
the  institution.  A  bank  could,  for 
example,  indude  a  narrative  statement 
descrilring  die  disclosed  items.  A  bank 
coidd  also  provide  quarterly  disclosures 
along  with  the  annual  disdosures 
required  by  this  amendment  In  addition, 
a  state  licensed  agency  of  a  foreign  bank 
could  provide  information  on  the 
finandal  condition  of  the  foreign  bank. 

In  response  to  a  suggestion  from  a 
commentator,  the  Board's  final  rule 
exempts  bankere'  banks  from  the 
general  public  disclosure  requirements 
on  the  grounds  that  such  requirements 
are  unnecessary  in  light  of  the  unique 
purpose  and  function  of  bankera'  banks. 
Congress  has  recognized  the  unique 
character  of  bankera'  banks  by 
exempting  them  from  the  Communify 
Reinvestment  Act's  disdosure 
requirements.  The  final  rule  continues  to 
require  bankera'  banks  to  comply  with 
the  shareholder  disdosure  requirements. 

One  trade  association  suggested  that 
the  amendment  carry  a  two-year  sunset 
provision  to  ensure  that  the  Board  will 
reevaluate  the  proposal  The  Board 
regards  a  sunset  provision  as 
unnecessary.  The  Board  can  reexamine 


die  amendment  at  any  time,  and 
interested  membera  of  the  public  can 
petition  for  reexamination  at  any  time. 

list  of  Sul^ects  in  12  CFR  Part  206 

Memberahip,  Banks,  Accounting. 
Confidential  business  information. 
Federal  Reserve  System,  Reporting  and 
recordkeeping  requirements.  Securities, 
Disdosures  of  finandal  information. 

For  the  reasons  set  out  in  this  notice, 
and  purauant  to  the  Board's  Autfaorify 
under  section  11  of  the  Federal  Reserve 
Act  of  1913,  as  amended  (12  U.S.C  248). 
and  section  7  of  the  International 
Banking  Ad  of  1978  (12  U.S.C.  3105(b)), 
the  Board  amends  12  CFR  Part  208  as 
follows: 

PART  208    MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authorify  dtation  for  Part  206 
continues  to  read  as  follows: 

AiUkotltr  Sectioos  •.  11.  and  21  of  the 

Federal  Reserve  Act  (12  U.S.C  321-338.  248. 
and  466,  respectively);  sections  4  and  13(J)  of 
the  Federal  Deposit  Insurance  Act  (12  U.S.C 
1814  and  1823(j),  respectively):  section  7(a)  of 
the  International  Banking  Act  of  1978  (12 
U.S.C  3105):  sections  907-910  of  the 
International  Lending  Supervision  Act  of  1983 
(12  VS.C  3906-3909):  aectioos  2, 12(b).  12(g), 
12(i),  15B(c)(5).  17. 17A  and  23  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C 
78b.  78/(b).  78/(g),  78/(1).  780-t(c)(5).  78q. 
78q-1.  and  78w,  respectively):  and  section 
5155  of  the  Revised  Statutes  (12  U.S.C  36]  as 
amended  by  the  McFadden  Act  of  1927. 

2.  Section  206.17  is  added  to  read  as 
follows: 


S20e.17    Diacloaure  of  financial 
Inf  onnation  by  state  memlMr  banks. 

(a)  Purpose  and  scope.  The  purpose  of 
this  section  is  to  facilitate  the 
dissemination  of  publicly  available 
information  reganling  the  finandal 
ccmdition  of  state  member  banks,  state 
licensed  agendes  of  foreign  banks,  and 
state  licensed  branches  of  foreign  banks 
that  are  not  insured  by  the  Federal 
Deposit  Insurance  Corporation.  This 
section  requires  all  state-chartered 
banks  that  are  membera  of  the  Federal 
Reserve  System  and  all  other  covered 
institutions: 

(1)  To  make  year-end  Call  Reports  ot 
Reports  of  Assets  and  Liabilities  of  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
or,  in  the  case  of  state  member  banks, 
other  alternative  financial  information, 
available  to  shareholdera,  customere, 
and  the  general  public  upon  request  and 

(2)  To  advise  shareholdera  and  the 
public  of  the  availabilify  of  this 
information. 


This  section  does  not  amend  or  modify 
the  publication  requirements  of  {  206.10, 
or  any  other  section  of  tliis  regulation. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  "Call  Report"  means  Uie 
Consolidated  Reports  of  Condition  and 
Income  (OMB  No.  7100-0036)  filed 
purauant  to  12  US.C.  324  and  {  208.10  of 
Uiis  regulation  (12  CFR  206.10). 

(2)  "State  member  bank"  means  a 
bank  that  is  chartered  by  a  State  and  is 
a  member  of  the  Federal  Reserve 
System. 

(3)  *K>ther  covoed  institutions"  means 
state  licensed  agendes  of  foreign  banks, 
or  state  licensed  branches  of  foreign 
banks  that  are  not  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

(c)  Availability  of  financial 
information — (1)  Shareholders.  Each 
state  member  bank  shall  advise  its 
shareholdera,  by  a  written 
announcement  which  may  be  induded 
in  the  notice  of  die  annual  shareholdera' 
meeting,  diat  one  copy  of  certain 
finandal  information  is  available  free  of 
charge  upon  request.  The  announcement 
shaD  indude,  at  a  minimum,  an  address 
or  telephone  number  to  which  requests 
may  be  direded. 

(2)  General  publia  State  memt>er 
banks  and  other  covered  institutions^ 
shall  use  reasonable  means  at  their 
disposal  to  advise  the  public  of  the 
availabilify  of  information  purauant  to 
this  section.  Bankera'  banics,  as  defined 
by  the  Federal  Reserve  Act  as  amended 
by  the  Monetary  Control  Act  of  1980 
(Titie  I  of  Pub.  L  96-221).  and  12  CFR 
204.121,  are  exempt  from  this 
requirement  The  notification  to  the 
public  shall  state  that  one  copy  of  the 
information  is  available  free  of  cfaaige 
upon  request  and  state  an  address  or 
telephone  number  to  which  requests 
may  be  directed. 

(d)  Financial  information  to  be 
provided  by  state  member  banks.  The 
bank  shall  have  discretion  to  determine 
which  type  of  information,  identified  in 
this  sutwection.  to  release.  The  bank 
shall  make  the  information  it  chooses  to 
release  available  as  soon  as  is 
reasonably  possible  but  not  later  than 
April  1  of  tliie  year  immediately 
following  the  end  of  the  year  to  which 
the  most  recentiy  available  information 
pertains.  State  member  banks  shall 
fulfill  the  requirements  of  this  section  by 
providing,  upon  request  at  least  one  free 
copy  to  each  requestor  of  tlie  following 
information: 

(1)  Copies  of  their  entire  Call  Report 
for  the  most  recent  year  end  and  the 
prior  year  end,  excluding  any 
information  for  which  confidential 


aiia        Fadfd  Regbter  /  Vol.  54.  No.  25  /  Wednesday.  February  8.  1989  /  Rules  and  Regulations 


treatment  it  permitted  pursuant  to  the 
Call  Report  instructions;  or 

(2)  Copies  of  only  the  following 
schedules  from  their  Call  Reports  for  the 
most  recent  year  end  cmd  the  prior  year 
end.  excluding  any  information  for 
which  confidential  treatment  is 
permitted  ptusuant  to  the  Call  Report 
instructions: 

(i)  Schedule  RC  (Balance  Sheet): 
(ii)  Schedule  RC^  (Past  Due  and 

Nonaccrual  Loans  and  Leases); 
(iii)  Schedule  Rl  (Income  Statement): 
(iv)  Schedule  RI-A  (Changes  in  Equity 

Capital):  and 
(v)  Schedule  RI-B  (Charge-offs  and 

Recoveries  and  Changes  in  Allowance 

for  Loan  and  Lease  Losses) — Part  I 

may  be  omitted:  or 

(3)  In  the  case  of  a  bank  required  to 
file  statements  and  reports  pursuant  to 
the  Board's  Regulation  H.  a  copy  of  the 
bank's  annual  report  to  shareholders  for 
meetings  at  which  directora  are  to  be 
elected  or  the  bank's  annual  report  or 

(4)  In  the  case  of  a  bank  with 
independently  audited  financial 
statements,  copies  of  the  audited 
financial  statements  and  the  certificate 
or  report  of  the  independent  accountant 
if  such  statements  contain  information 
for  the  two  most  recent  year  ends 
comparable  to  that  spedfied  in 
subsection  (d)(2):  or 

(5)  In  the  case  of  a  bank  that  is  the 
only  bank  subsidiary  of  a  bank  holding 
company,  that  is  mafority  owned  by  diet 
bank  holding  company,  and  that  has 
assets  equal  to  96  percent  or  more  of  the 
bank  holding  company's  consolidated 
total  assets,  a  copy  of  either 

(i)  The  annual  report  of  the  b«mk 
holding  company  prepared  in  conformity 
with  the  regulations  of  the  Securities 
and  Exchange  Commission:  or 

(ii)  If  the  holding  company  has 
consolidated  assets  of  $150  million  or 
more,  the  sections  in  the  bank  holding 
company's  consolidated  financial 
statements  for  the  most  recent  year  end 
and  the  prior  year  end  on  Form  FR-Y- 
9C  ("Consolidated  Hnandal  Statements 
for  Bank  Holding  Companies  With  Total 
Consolidated  Assets  of  $150  MilUcm  or 
More,  or  With  More  Than  One 
Subsidiary  Bank"  (OMB  No.  710O-O128)) 
prepared  pursuant  to  the  Board's 
Regulation  Y,  and  comparable  to  the 
Call  Report  schedules  enumerated  in 
paragraph  (d)(2)  of  this  section. 

(e)  Financial  information  to  be 
provided  by  other  covered  institutions. 
Other  covered  institutions  shall  fulfiU 
the  requirements  of  this  section  by 
providing,  upon  request,  at  least  one  free 
copy  to  each  requestor  of  the  follo%ving 
schedules  from  the  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (OMB  No. 


7100-0032)  for  the  most  recent  year  end 
and  the  prior  year  end: 

(1)  Schedule  RAL  (Assets  and 
Liabilities): 

(2)  Schedule  E  (Deposit  liabilities  and 
Credit  Balances); 

(3)  Schedule  P  (Other  Borrowed  Money). 
The  institution  shall  make  the 

information  avaUable  as  soon  as  is 
reasonably  possible  but  not  later  than 
April  1  of  the  year  immediately 
following  the  end  of  the  year  to  which 
the  most  recentiy  available  information 
pertains. 

(f)  Disclaimer.  The  following  legend 
shall  be  included  with  any  financial 
information  provided  punuant  to  this 
section:  "This  financial  information  has 
not  been  reviewed,  or  confirmed  for 
accuracy  or  relevancy,  by  the  Federal 
Reserve  System." 

(g)  This  section  is  not  intended  to 
create  a  private  right  of  action  against 
any  institution  disclosing  documents 
pursuant  to  this  section. 

Board  of  Governors  of  tiw  Federal  Reserve 
System. 

February  1, 1960. 
WlUamW.  Wiles, 
Secretary  of  tite  Board. 

[FR  Doc  80-2823  Filed  2-7-60;  8:45  am] 
MUNS  coot  s*ie-ei-M 


FARM  CREDIT  ADMINISTRATIGN 

12  CFR  Part  615 

FuncRnQ  MM  Fmch  AfiHrSi  Losn 
Pomcim  mm  OpwfllionS)  mm  FundbiQ 


AQINCV:  Farm  Credit  Administration. 
action:  Final  rule:  correction. 


r.  The  Farm  Credit 
Administration  (FCA)  is  correcting  an 
error  that  appeared  in  the  final  rule 
which  amended  the  regulation  relating 
to  the  capitalization  of  Farm  Credit 
System  banks  and  associations,  llie 
final  nde  appeared  in  the  Fed«al 
Registar  on  October  13. 1988  (53  FR 
40033). 

■fWCllW  OATl:  This  regulation  shall 
become  effective  after  the  expiration  of 
30  days  from  publication  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Notice  of  effective  date  will  be 
published. 

FON  RMTWR  MPONMATIOII  CONTACT: 

William  G.  Dunn.  Chief.  Financial 
Analysis  and  Standards  Division, .  • 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean.  VA 
22102-5090.(703)883-4402 

or  .     . 


Dorothy  ].  Acosta,  Senior  Attorney. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  VA  22102-600a 
(703)  883-4020,  TDD  883-4444. 
»U»fUmNTAWY  INfOmiATION;  In 
printing  the  final  rule  for  publication  in 
the  Fadsral  Register,  an  error  was 
inadvertentiy  made. 

PART  615-FUNDmQ  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDINQ 
OPERATIONS 

1.  On  page  40046,  third  column, 
second  line  from  the  bottom,  the  word 
"implement"  was  incorrectiy  substituted 
for  the  word  "impairment"  Paragraph 
(b)(4)  of  1 615.5230  is  correctly  revised 
to  read  as  follows: 


SubfMft 
§615.5230 


OfEquttiM 
of 


(b)*  •• 

(4)  All  classes  of  ccmimon  stock  and 
participation  certificates  (except  those 
resulting  from  a  conversion  of  allocated 
surplus)  must  be  accorded  the  same 
priority  with  respect  to  impairment  and 
restoration  of  impairment  and  have  the 
same  rights  and  priority  upon 
liquidation. 

Dated:  February  2, 1989. 
David  A.  WD. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  80-2954  Filed  2-7-80;  8:45  am] 

MUJNO  coot  STOS-et-M 


DEPARTMENT  OF  TRANSPORTATION 


14CFRPart$» 

[Deetot  Na  ••-NM-129-AD;  AmdL  9»- 
6126] 

Alrworttiln—  Dlwctlvw,  Bo»ing 
Modal  737  SmiM  AkplanM 

AOINCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


f.  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Model  737  series 
aiiplanes,  which  requires  inspection  of 
pressure  relief  panels  in  the  cockpit  door 
for  the  presence  of  sealant.  The  AD  also 
requires  removal  of  the  sealant  if  it  is 
present.  This  amendment  is  prompted 
by  the  discovery  that  panels  have  been 
erroneously  sealed  closed  in  producticm. 
The  panels  are  designed  to  open  in  the 
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event  of  a  decompression  to  prevent  a 
buildup  of  differential  pressure  between 
the  cockpit  and  other  areas.  This 
conditicm,  if  not  corrected,  could  cause 
an  unacceptably  high  pressure 
differential  to  build  up  and  result  in 
structural  damage  to  the  airplane  in  die 
event  of  decompression. 
imcnvi  DATC  Mardi  la  1989. 


:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattie,  Washington  98124.  Jhis    - 
information  may  be  examin^ at  the.     .  - 
F^ILMeUhU'cfst  Moualain  -R^bn,  17900 
''--^cia&*ligh*4y  feuth.  Seattie. 
•  •  ■  Washington,  or  SeatUe  Aircraft 
*'~  Certification  Office,  FAA,  Northwest 
.      Mountain  Region,  9010  East  Marginal 
w  Way  Soudk  Seattle.  Washington. 
rem  TORTHni  wrownATiON  contact 
Mr.  ]eff  Gardlin,  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1932. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  €-68066.  Seattie,  Washington 
96168. 

suanaKNTARV  mtohmation:  A 

proposal  to  aJmend  Part  39  of  the  Federal 
Aviation  Regulations  to  incbde  an 
airworthiness  directive  which  requires 
inspection  for  and,  if  necessary,  removal 
of  sealant  on  pressure  relief  panels  in 
the  cockpit  door  of  certain  Model  737 
',      airplanes,  was  published  in  the  Federal 

Registar  on  October  13. 1968  (53  HI 
■      40072). 

Interested  persons  have  been  afforded 
.   an  eppNortunity  to  participate  in  the 
,  making  of  diis  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America  responded  on  behalf  of  its 
members: 

The  commenter  advised  that  the  cost 
estimate  was  in  error,  since  only  650 
airplanes  were  considered  and  the 
NPRM  applies  to  1,587  airplanes.  The 
FAA  does  not  concur.  The  cost  estimate 
is  based  on  the  number  of  affected 
airplanes  of  U.S.  registry  only,  even 
though  there  are  in  excess  of  1,600 
Model  737  airplanes  in  the  worldwide 
fleet.  The  preamble  now  cleariy  states 
how  costs  are  determined.  Additionally, 
the  cost  estimate  has  been  revised  to 
include  one  additional  manhour  of  labor 
required  to  perform  testing  on  certain 
panels  to  ensure  their  proper  operation. 

Since  issuance  of  the  NPRM,  Boeing 
has  released  Revision  1  to  Alert  Service 
Bulletin  737-52A1105,  dated  September 
29, 1988,  to  include  figures  and  formalize 
the  original  issue,  wMch  was  issued 
telegraphically.  The  final  rule  has  been 
revised  to  reflect  Revision  1  of  this 
service  buUetin.  Since  the  changes  in 


Revision  1  are  clarifying  only,  no 
additional  biuden  is  imposed  by 
incorporating  the  later  revision. 
Airplanes  modified  in  accordance  with 
the  revision  of  the  service  bulletin  dated 
August  16, 1988,  do  not  require 
additional  woric. 

The  commenter  also  objected  to  the 
inclusion  of  airplanes  prior  to  line 
number  1000,  since  the  original  issue  of 
Boeing  Alert  Service  BuUetin  737- 
52A1105  appUe^oaly  to  aifplanes  lia» 
mmb^  l(X)g  Ihrou^  48877  ttie  FAA 
nates  thtif  the  service  bulletin  has  since 
been  revised  to  include  all  airplanes 
prior  to  line  number  158&  The  AD 
continues  to  include  airplanes  prior  to 
line  number  1000,  since  it  cannot  be 
positively  determined  that  the  relief 
panels  on  those  airplanes  were  not 
erroneously  sealed  as  well. 

The  commenter  noted  that  certain 
operatore  may  have  refurbished  the 
cockpit  door  several  times  on  earUer 
airplanes  and,  since  the  manual 
instructions  to  accomplish  this 
refurbishment  have  not  been  in  error, 
there  is  no  reason  to  believe  that  the 
possible  production  error  would  have 
been  duplicated  in  the  field  during 
refurbishment  The  FAA  concura  that 
doors  which  were  delivered  with  sealant 
may  have  been  corected  once  in  service; 
however,  all  such  doors  may  not  have 
been  corrected,  and  the  potential 
remains  for  sealant  to  be  present 

Finally,  die  commenter  objected  to  the 
provisicm  in  paragraph  E  of  the  NPRM. 
requiring  that  the  results  of  the 
inspection  be  reported  to  the  FAA.  The 
commenter  believed  such  a  reporting 
requirement  is  justified  only  when  a  rule 
is  considered  interim  action  and  further 
information  is  required  to  complete 
rulemaking.  The  commenter  suggested 
that  the  information  could  be  provided 
informally  if  needed.  The  FAA  does  not 
concur.  When  the  unsafe  condition 
addressed  by  AD  action  appears  to  be 
attributed  to  a  manufacturer's  quality 
control  (QC)  problem,  such  a  reporting 
requirement  is  instrumental  in  ensuring 
that  FAA  is  able  to  gather  as  much 
information  as  possible  as  to  the  extent 
and  nature  of  the  QC  problem  or  QC 
breakdown,  especially  in  cases  where 
this  information  may  not  be  available 
through  other  established  means.  This 
information  is  necessary  to  msure  that 
proper  corrective  action  is  implemented. 
The  final  rule,  therefore,  retains  the 
reporting  requirement       \ 

After  careful  review  of  tlve  available 
data,  including  the  conunenw  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  noted  above. 


Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

There  are  approximately  1,587  Model 
737  series  airplanes  of  the  affected 
design  in  the  woridwide  fleet.  It  is 
estimated  that  650  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  wriU  take  approximately  2  manhoura 
per  airplane  to  accompUsh  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  en  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$52,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  vadet 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034;  February  28, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  737 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subjecto  in  14  CFR  Part  M 

Aviation  safety.  Aircraft 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  39.13) 
as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Auttnrity:  40  U.S.C  1354(a).  1421  and  1423: 
49  US.C  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963);  and  14  CFR  11.69. 


/  WL  51  Wo.  2&  /  WedntMky,  February  6.  M»  /  Kries  and  Regnltk)i» 


lU 


2.  By  addtng  tb*  fiollowiiig  new 
airworthiiMM  directive: 
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m  PedewJ  Biargy  RegiJatoiy 
CoauBiaeieDt  DOBi 
ACaOll;  Order  afthadiiactoi;OgHL 

WiMHMiTt  Punuaut  to  the  authority 
delegated  by  1ft  CPR  S7a.370(e)(l).  die 
Director  of  the  Office  of  Pipefine  end 
Pi'uduoerKegulathai  oonputea  and 
publi8hee  the  piofsct  coat  end  annual 
limito  apedfied  in  TaUe  I  of  |  I57.20e(d> 
and  Table  II  of  1 197.2ISta)  for  eadi 
calemnryear. 

I DATB  January  1.  lOBOb 


Martin  A.  Bualeaak  It.  Aaaiatant  la 
Directoc  Olviakai  of  PipeliBe 
Certificataik  OBHl  (202)  357-0030. 
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rtiMiiirtnael 

profaat  oeet  Ueyta  appUeaUe  Id 
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MaahtoartttaeifcpioaedMe  (OedvNoi 
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yeaa. 
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Director  af  the  OBoB  of  FteattMi  aad 
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Natuaalgaa. 
KeHaP.llaiiiaa. 

Diieetan  OtfamajPltmlmm  aattPtadtcm 
Ragfitatioa. 

AecarfHaglsi;  wen  Pactiarlp 
amended  aa  foUoane 


PiWfr  1«P-f  AMENDEOI 

1.  The  andierity  citation  fbrPart  157 
ceotiaaee  lo  read  ae  foUowar 


Airthacttr  Nafvral  G«s  Act  19  U.S.C  717- 
717w  p98Ht  OupmUawit  of  Enwgy 
Q^p^eettea  Aet  43  U.8.C  7ici-7352(l982)c 
B.0. 12000,  3  CFR  MStttTOI:  Natanl  Ca» 
Policy  Act  of  1978^  18  U.&C  3301-3433(198^ 
unleM  otlierwiM  noted. 

2  TM>h-l  iB  I  l»7.aB0((Q  ie  reviaed  to 
TABLE  i 


LMr 
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PrisfiMMioe 

proL  COM 

MI(00L9 

1982 

,    84.2oafloe 

4joojoe 

4,300,000 
4,900,000 

StIOOtOOO 
5,2BDa0O 
5,400,000 
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tizoeaiRw 

*W^ 

1WM'  ' 

13,300,000 

1885... - 

13,800,000 
14,308,008 

*9e» 

M,7aojao8 

1988 

1980 

is.ieefl88 

15.800,000 

1187.218   [Amaodedi 

3.  TebleO  ia  i  157.21S(a)  iaaeiriaed  lo 
read  ae  foBowe: 

TABUU 


Year 


108X~ 
1983.. 


1984. 


1986- 


1988- 


tear.. 

1988- 
1980-. 


8ftntU>08 
2l90Ql00O 
31000.000 
3,IUBtO0O 
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DEPARTWEMr  or  HEXtJH  AND 
HUMAWSEIIVICES 

Food  and  Drug  AdminiatratkHT 

2t  CPU  Part  139 

WBiiMlMe.84P-»l8»} 


•fifwdirtoildawMtr 

;  Fbod  and  Drug  Adndnistration. 


Aenofcnaatmle. 


ft  Ihe  Food  and  Drug 
Aiwi»tii<*ti  wHfiii  {PDA J  ie  umeuuing  the 
atandanhi  of  hlentliy  for  peateurlzed 
prooeietaHieee  apioad  and  by  eroe^  '  - 
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reference,  three  other  cheese  spread 
standards  to  permit  the  optional  use  of 
nisin.  Nisin  is  an  antimtcrobial  agent 
which  prevents  the  outgrowth  of 
Clostridium  botulinum  spores  and  toxin 
formation  in  packaged  cheese.  This 
action  is  taken  to  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers 
by  allowing  increased  flexibility  in 
product  formulation. 
DATtt:  Effective  April  10, 1989; 
complience  may  begin  March  13, 1989; 
objections  and  requests  for  e  hearing  by 
March  la  1989. 


:  Written  objections  to  the 
Dodcets  Manegement  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-82. 5600  Fishers  Lane.  Rockville. 
MD  20857. 

FOR  nHrmn  intohmatioii  contact: 
Karen  L  Carson.  Center  for  Food  Safety 
and  Applied  Nuturition  (HFF-414),  Food 
and  Drug  Administration,  200  C  Street 
SW..  Washington.  DC  20204. 202-485- 

oiia 

•  ^^mww   ^^^^^P^e^Hl^a  I  ^4^^le 


L  Hm  Pnipoeal 

In  the  Federal  Regialer  of  April  6, 1988 
(53  FR 11312).  FDA  published  a  proposal 
based  on  a  petition  from  Arthur  A. 
Checchi,  Inc  representing  h<^in  and 
Barrett  Ltd..  of  Ttowbrid^e.  WUtahire, 
England,  to  amend  die  staadards  of 
identity  for  pasteurized  procesa  cheese 
spreed  (21  CFR  133.179)  and.  by  croaa- 
reference,  paateurized  cheeae  spread  (21 
CFR  133.175),  paateurized  dieeae  spread 
«vith  fruita.  vegetablea,  or  meats  (21  CFR 
133.176),  and  pasteurized  procesa  cheese 
apreed  with  fruita,  v^etables,  or  meets 
(21  CFR  133.180).  to  provide  for  the 
optional  use  of  nisin.  an  antimicrobial 
agent,  to  prevent  outgrowth  of  C 
botulinum  spores  and  toxin  formation  in 
packaged  cheese.  A  final  rule  affirming 
the  generally  recognized  as  safe  (GRAS) 
status  of  nisin  preparation,  the 
ingredient  in  which  nisin  is  carried,  was 
also  published  in  the  Federal  Register  of 
April  6, 1988  (53  FR  11247). 

Three  comments,  all  in  favor  of  the 
proposal,  were  received.  All  three 
comments  supported  the  optional  use  of 
nisin  aa  an  additional  safety  measure 
that  may  permit  variations  in 
formulations  used  for  pasteurized 
cheese  spreads  and  pasteurized  process 
cheese  spreads.  The  comments  agreed 
that  the  addition  of  nisin  should  not  be 
used  OS  a  substitute  for  careful  attention 
to  good  manufacturing  practices. 

After  considering  the  cocunents 
received,  the  agency  condudes  that  the 
proposed  amendment  is  reasonable  end 
that  the  amendment,  es  set  out  below, 
will  promote  honesty  and  fair  dealing  in 
the  interests  of  consumers  by  allowi^ 


increased  flexibility  in  product 
formulation.  Accordingly,  the  agency  is 
amending  the  standard  of  identity  for 
pasteurized  process  cheese  spread  by 
adding  paragraph  (f)(ll)  to  21  CFR 
133.179.  By  cross-reference  to  21  CFR 
133.179,  the  agency  is  also  amending  the 
standards  of  identity  for  pasteurized 
cheese  spread  (21  CFR  133.175). 
pasteurized  cheese  spread  with  fruits, 
vegetables,  or  meats  (21  CFR  133.176), 
and  pasteurized  process  cheese  spread 
with  fruits,  vegetables,  or  meats  (21  CFR 
133.180)  to  permit  the  optional  use  of 
nisin. 

D.  Ecooomk  Impad 

In  accordance  with  the  Reguletory 
Flexibility  Ad.  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
induding  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  FlexibiUty  Act  the  agency 
has  determined  that  a  significant  impad 
on  a  substantial  number  of  small  entities 
would  not  derive  from  this  action.  FDA 
has  not  received  any  new  information  or 
comments  that  would  alter  its  previous 
determination. 

m.  Objadkna 

Any  person  who  will  be  adversely 
affeded  by  dda  regulation  ;uay  at  any 
time  on  or  before  March  10. 1988,  file 
with  die  Dockets  Management  Branch 
(addresa  above)  written  objectiona 
diereto.  Each  objection  ahall  be 
separately  numbered,  and  eech 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  wdiich  e  hearing 
is  requested  shall  spedfically  so  state. 
Faflure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
indude  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  ia  held.  Failure  to  indude  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn..  Monday 
through  Friday. 


List  of  Subjects  in  21  CFR  Part  133 

Cheese,  Food  grades  and  standards. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authorify  delegated  to  the  Commissioner 
of  Food  and  Dinigs,  Part  133  is  amended 
as  follows: 

PART  133-CHEESES  AND  RELATED 
CHEESE  PRODUCTS 

1.  The  authority  dtation  for  21  CFR 
Part  133  continues  to  read  as  follows: 

AudMrity:  Sees.  401,  701(e),  52  SUL  1048.  70 
SUt.  919  as  amended  (21  U.S.C.  341, 371(e)); 
21  CFR  5.10  and  5.61. 

2.  Section  133.179  is  amended  by 
adding  paragraph  (f)(ll)  to  read  as 
follows: 


S  133.179 


(f)  •  •  * 

(11)  Nisin  preparation  in  an  amoimt 
which  results  in  not  more  than  250  parte 
per  million  nisin  in  the  food. 

Dated:  Februaiy  2. 1980. 
lohnM.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 
(PR  Doc  80-2982  Rled  3-7-80;  8:45  am] 


21  CFR  Pari  178     . 

[OedielNo.88F-01711 

Indkacl  Food  AddWvaa;  Aofuvaniai 
Production  Aida,and  Sanltlsora 

AOENCV:  Food  and  Drug  Administration. 
ACnow:  Final  rule. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  r^ulations  to  providgjor 
the  safe  use  of  a-butyl-fl-hydroxypoly 
(oxyethylene)poly(oxypropylene). 
minimum  molecular  weight  1.000.  and  a- 
lauroyl-0-hydroxypoly(oxyethylene), 
having  a  minimum  molecular  weight  of 
200,  as  components  of  surface  lubricanta 
used  in  the  manufacture  of  metallic 
artides  intended  to  contact  food.  This 
action  responds  to  a  petition  filed  by 
Reynolds  Metals  Co. 

DATtt:  Effective  February  8, 1989; 
written  objections  and  requests  for  a 
hearing  by  March  10, 1989. 

ADOWttS;  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  an  Drug  Administration. 
Room  4-62. 5600  Fishers  Lane.  Rockville. 
MD  20857. 


/  V»L  S4»  No.  2&  /  WvlnucUy,  Februacy  8,  ige»  /  tales  and  Rt^ileliom 


VnOH  OOMTMCTi 

Vir  Anand.  Center  for  Pood  Safety  and 
AppUed  Notrtttan  p]FP-«35V  Food  and 
Drug  Administration.  200  C  Straet  SVUL. 
Wariiinfton,  DC  20201 202-«72-«eQa 
•UPfUMmrANTMMMiMioa:  la  a 
notice  pubUehad  in  tiia  Pe 
of  June  2a  1986  (51  PR  22506).  FDA 
announced  that  a  petition  (FAP  063931) 
had  baea  SmI  l»y  EafBolda  Matala  Co. 
2101  Reymet  RcMi^Kduaami.  VA  23237. 
proposing  that  1 178.3910  Surface 
lubneonts  imti  in  on  uonuftKtun  of 
metallle  article  f21  CFR  T7BJVI0)  be 
■nsndad  to  prawide  ftav  the  sate  ase  af 
d'Hrittecyi  H'liyJimypolj^iJUjietbywHe) 
phosphate;  a-butyl-O- 
hydroxypoly(oxyetkylen^gpolr 
(oxyptondeB^  BioiBui 
we^t  14)00;  uid  a-laaroyf-O- 
hydroxypoly(oxyethylene)  in  the 

e^bilaas  el  nisfame  arttde* 

intended  to  contact  food. 

FDA  finds  that  one  of  the  additives 
listed  in  the  filing  notice  a  a-trtdecyMl- 
hydsaxypo^>(<»»y"rt«ifieae)  pheepfcste.  is 
sanea%  sspdated  onder  21  CFR 
17&3400  for  the  osa  savtselad  in  this 
petition.  Therefore,  the  agency 
concludes  that  thece  is  no  naad  to 
regulate  the  edditive  uncfar  21 CPR 
178J010,  as  requested  by  die  petitioner. 
The  agency  also  notes  ti^t  the  fiOng 
notice  didnot  designate  a  "»'"*»"■"» 
molecolar  wel^t  of  200  for  a-burayl-A- 
hydroxypoly^oxyethyTeneJ.  Titfs 
designation  ti  being  sdded  in  this  fLoat 
rule  to  better  identify  thla  addMML 

FDA  has  reviewed  die  safetv  of  the 
two  remaining  eddittanaaadtliai 
materials  used  to  manofocture  these 


assodatariarfl 

process.  Although  the  additives 

tBenseivee  nave  aut  been  found' to' 

cause  cancer,  they  haval 

contain  minute  amounts  of  unreacted 

ethylene  oidda  and  1.4-dhn(ane  as 

bypiuduct  taiparitiee  wfaidi  are  caiiied 

tORMigB  thereaetioB  praoees.  BthylBBe 

oxMe  end  l,<dlwu»e  have  been  sfcewn 

to  cause  cancer  te  test  i 


MBoaata  of  reactanta  aiMz  nnmnctaring 
aide,  sack  aedleseeheBricals,  ere 
coauaaHif  feend  es  eoBtannants  in 
sbenical  piMaets  iBohitfingfood 
sdditivesi 


toCSaia^ 

Under  section  400((^3)(A)  of  die 
FederalPood  Drng^  and  Coemetic  Act 
(die  ad)  21  IL&C  34a(a)(3HA)).  die  so- 
called  "general  safety  dauae''  of  the 
statute,  a  food  addidve  caanet  be 
approved  for  s  parttculsr  use  aalees  a 
fair  evaluation  of  the  data  establishes 
diet  die  adifidve  is  safisfos  thaiosa^Tha 
concept  of  safety  embodied  in  the  Food 
Additives  Amendment  of  iwe  is 


explained  in  die  legisladve  history  of  die 
provision:  "Safety  requires  proof  of  a 
reasenabb  eertainty  that  no  hann  wiH 
result  from  the  proposed  use  of  an 
adffiUva.  It  does  not — and  cannot — 
require  proof  beyond  any  possible  doubt 
that  no  harm  wiO  result  under  any 
conoeivable  drcuautances."  (H.  RepL 
2284. 85di  Cong.  2dSess.  4  (19S8).]  This 
definition  of  safety  has  been 
incorporated  tarto  FDA's  food  additive 
regulations  fa  CFK  17a3(i))l  The 
enticeBcer  of  Delaney  elanse  of  tha 
Food  AudlUves  Amendment  (section 
400fe)f^f  Af  of  the  act)  provides  farther 
that  no  fbod  additive  shall  be  deemed  to 
be  safe  if  it  is  found  to  induce  cancer 
when  ingested  by  man  or  animal 
In  the  peat  PDA  has  refcsed  to 
appiwe  a  oee  of  an  eddlUve  that 
coBtainad  or  wae  suspected  of 
contaialBg  even  Biinor  amounta  of  a 
cardnogeniB  «heiiiii.ei,  eves  Ihoagh  the 
addHfwa  as  a  whole  had  not  baea  Aewn 

liD 


wtthiisk  BsaiisMBiil  p lisiis  iiieliM  M 

posaiUa  far  FDA  to  eetahtteh  dw  safety 
of  adriMesadiat  iilein  lenieinsair 
chemicals  but  that  have  not  tfaeaMhraa 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  fiaaf  nda 
pennanandv  Ustiag  DftC  Gseea  No.  a^ 
jMiKHft^^  jn  the  Fedsisl  Taglstai  nf 
^>rfl  2.  IQK  (47  VR  U138).  FDA. 
explsinad.  Aa  basis  far  ammaing,  the 
use  of  a  oetot  addBttve  that  hadnot  bean 
shown  to  causa  cancer,  aven  thau^  It 
contains  a  carcinogenic  constitaent 
Since  that  dedsfon.  FDA  has  sn^roved 
the  ase  of  other  colbr  sdditfves  and  food 
additives  on  the  same  basis. 

AivaddRlve  thfKt  has  not  been  shown 
to  causa  caacer.  but  thatcantalns 
cardnoganlc  impuritieamay  propedy  be 
evalaated  under  the  general  saii^ 
clause  of  the  statute  using  risk 
assessment  procedures  to  detenmne 
whether  there  is  a  reasonable  certainty 
that  no  harm  wiO  reenltfrom  the 
proposed  use  of  the  additive. 

The  ageacy's  position  is  soHwrted  ly 
Scott  V.  fZLf.  728  F.2d  322.(9dLCir.  190^ 
Tikat  case  involved  a  challenge  to  FDA's 
dedsion  to  approve  the  use  (rf  DftC 
Green  No.  5.  which  contains  a 
carcinogenic  chwnical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavfly  tm  the  reasoning  in  the  agency's 
dedsion  to  Dst  this  oHor  addidve.  the 
United  Stotes  Court  of  Appeala  fos  the 
Sixth  Circuit  rejected  the  challengB  to 
FDA's  action  and  aflbmed  the  Bsting 
reguladoo. 

u.  Safety  OS  ^BtMoaaa  EJse 

The  agency  estimated  the  dai^  intake 
of  the  pedticMied  nee  of  the  addidvea.  a- 


butyl-a-hydraxypo^feacyetliylene) 
palyCoxypBopylen^  minimum  molecular 
we^B^  1.000.  and  a-laun^l-A- 
hydroxypo)y(oxyethylene),  Binimam 
anlacalar  wei^  ef  200  (commen 
name— po^athyleae  glycol-aoo 
moBolaurate),  on  the  basis  of  seveial 
facton.  iadoding  projected  nupadon  of 
the  addidvas  under  the  most  severe 
conditions  of  use  and  the  probable 
concentradon  of  the  addidves  in  the 
daily  diet  bom  feod-contact  articles. 
The  agency  esthaated  that  the  daily 
intake  of  the  two  addldves  woekl  be 
0.18  milligram  per  person  per  day  and 
0.033  mflBgiiBni  par  person  per  day. 
respectively. 

FDA  deea  not  ordittarily  consider 
chronic  testing  to  be  necessary  to 
detamyw  die  seiety  af  es  addidvr 
whasa  ase  ariU  reeult  hi  such  low 
expoaase  level  (Rafe.  1  and  2).  and  the 
agency  haa  not  required  suck  testing 
hecei  Howevat,  the  agency  has  reviewed 
available  acute  oral  toxidty  studies  on 
a-lauroyl-Orl^dniKypaly(oKyethylene) 
and  acute  oral  toxidty  studies  and 
subchronic  studies  in  the  rat  and  dog  on 
»batil^A- 

lqrdraaiypa^yiaxyetliy)ene)pd|y 
(oxyprephyfeoe).  No  advssee  efiects 
wesasepeetadia  theea  studies 

Iseaase-  disss  tmm  addiltwea  have  not 
been  sbaani  tocausa caneer,  Ae 
aatkBDcerdaase  deea  aot  apply  to 
theflb  Ihiwu-sai;  FDA  hae  evalated  the 
safety  of  diesa  additives  under  the 
gSBsnri  safety  daase,  eonsideriag  ell 
•vaflaUa  dsta  end  using  risk 
eeeeesmeat  procedures  to  estimate  the 
upper  baaad  hmit  ef  risk  presented  by 
the  cuicliiaguiiic  chemicals  ethylene 
oxide  and  I.*4(«aBa  ter  may  be 
present  as  fegporftlaafe  the  additivea. 
Besed  od  Ma  evaluation,  the  agency  has 
cencfeded  that  the  additives  are  safe 
snder  the  peopesed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  diis  evaluation  are  similar 
to  the  methods  that  the  ageni^  has  used 
to  examine  the  riak  associated  with  the 
presence  of  minor  carcinogenic 
impurities  In  various  other  food  and 
color  additives  that  contaia  carcinogenic 
impurities  (e.g..  49  PR  13018, 13019:  April 
2, 1984).  This  risk  evaluation  of  die 
cardnogenfc  impurities  has  two  aspects: 
fl)  Assessment  of  the  worst-case 
exposure  to  the  impurities  from  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  condidons  of 
probable  exposure  to  humanst 

A-  ti^Dtoxotv 

Based  an  dgfeadtaurf  die  daily  diet 
that  maybe  ia contact  a>iA  sarfaces 
containing  the  additives,  and  assuming 
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that  1.4-dioxane  is  present  at  the  limit  of 
detection  in  the  additives  (Ref.  3),  FDA 
estimated  the  hypothetical  worst  case 
exposure  to  l,4Klioxane  from  die  use  of 
these  two  additives  to  be  2.1  nanograms 
per  person  per  day.  The  agency  used 
data  from  a  carcinogenesis  bioassay  on 
1,4-dtoxane  conducted  for  die  National 
Cancer  Inatitute  (Ref.  4)  to  estimate  the 
upper  bound  level  of  Ufetfane  human  risk 
from  ths  proposed  use  of  the  additives. 
The  results  of  die  bioassay  on  1,4- 
dioxane  indicated  dtat  the  material  was 
oarcinegenic  for  female  rats  under  the 
comBtions  of  die  study.  The  test 
material  caused  significandy  increased 
inddence  of  sqnaraons  ceB  carcinomas 
and  hepatoorihdar  tumors  in  female 
rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (the  committee)  reviewed 
dds  bioassay  and  other  relevant  data 
available  fai  the  literature  and  conduded 
that  die  fhidings  of  cardnogenidty  were 
supported  by  tms  information  on  1.4- 
dioxane.  The  committee  furdier 
conduded  that  an  upper  bound  level  of 
Hfedme  risk  from  potential  exposure  to 
1,4-dioKane  stemming  from  the  prt^Kwed 
use  of  these  two  addidves  couJd  be 
calcidated  from  die  bioassay. 

Ihe  agency  ased  a  qnantitotive  risk 
assessment  procedure  tlinear 
proportional  modd)  to  extrapdate  from 
die  dose  used  fai  the  anhnal  experimoit 
to  die  very  low  doses  encountered  under 
die  proposed  conditions  of  use.  This 
procedure  is  not  hkely  to  underestimate 
the  actual  riak  frtim  very  low  doses  and 
may,  in  fact  exaggerate  it  because  the 
extrapolatton  models  used  are  designed 
to  estimate  die  iniiximTim  risk  consistent 
with  die  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  die 
proposed  conditions  and  levels  of  use  of 
the  food  additives. 

Based  ona  wmst  case  VKftrnm  of  2.1 
nanograms  per  person  per  day,  FDA 
estimates  that  die  upper  bound  lindt  of 
individual  lifetime  ride  from  the 
potential  e^qxisure  to  1,4-diaxane  from 
the  use  of  tfaisse  two  additives  is  8xl0~" 
or  less  than  1  in  12  bOUon  (Ref.  5). 
Because  of  numerous  conservstisms  la 
the  exposure  estimate,  Dfetime  averaged 
individual  exposure  to  1,4-dioxane  is 
expected  to  be  substantially  less  than 
the  estimated  daily  intake,  and 
therefore,  the  caloilated  wppet  bound 
limit  of  risk  would  be  less.  Thus,  the 
agency  oondudes  diat  there  is  a 
reasonable  certainty  of  no  harm  from 
the  exposure  to  1,4-dioxane  that  might 
result  from  the  proposed  use  of  the 
addidve. 


B.  Ethylene  Oxide 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  canted  widi  mirfaces 
containing  the  additives  and  assuming 
that  ethylene  oxide  is  present  at  the 
limit  of  detection  in  the  addidves  (Rei 
3),  FDA  estimated  die  hypothetical 
worst  case  exposure  to  ethylene  oxide 
frtim  the  use  of  these  two  additives  to  be 
1.8  nanograms  per  person  per  day.  The 
agency  used  date  from  a  carcinogenesis 
bioassay  on  ethylene  oxide  conducted 
by  the  Institote  of  Hygiene,  University  of 
Mainz,  Federal  Republic  of  Germany 
(Ref.  6)  to  estimate  the  upper  bound 
level  of  Lifetime  human  ri^  frvm  the 
proposed  use  of  the  additives.  The 
resulte  of  the  bioassay  on  ethylene 
oxide  indicated  that  the  material  was 
carcinogenic  for  female  rate  under  die 
conditions  of  the  stody.  The  test 
material  caused  significandy  increased 
inddence  of  squamous  cell  carcinoma  of 
the  forestomac^  and  carcinoma  in  site 
of  the  glandular  stomach. 

The  committee  reviewed  this  bioassay 
and  other  relevant  date  available  in  the 
literature  and  conduded  that  the 
findings  of  cardnogenidty  were 
supported  by  this  information  on 
ethylene  oxide.  The  committee  further 
condaded  that  an  upper  bound  level  of 
human  risk  fix)m  potential  exposure  to 
ethylene  oxide  stemming  from  the 
proposed  use  of  these  two  additives 
could  be  calculsted  bam  the  bioassay. 

Based  on  a  worst  case  exposure  of  1.8 
nanograms  per  person  per  day,  FDA 
estimates  that  the  tqipar  booad  liadt  of 
individual  lifetime  risk  frtim  the 
potential  axposuM  to  atk^lene  oxide 
frtim  the  ase  of  these  two  additives  is 
3  X  10~*  or  less  than  1  in  330  million  (Ref. 
5).  Because  of  nuiaerous  conservatisms 
in  the  exposure  estimate,  lifetime 
avoaged  individual  exposure  to 
ethylene  oxide  is  expected  to  be 
substantiaUy  less  than  the  estimated 
dady  intake,  and.  therefore,  the 
calculated  upper  bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
condudes  that  there  is  a  reasonable 
certainty  of  no  harm  frxjm  the  exposure 
to  ethylene  oxide  that  might  result  frtnn 
the  proposed  use  of  these  two  additives. 

C  Need  for  Spectfications 

The  agency  has  al&o  considered 
whether  specifications  sre  necessary  to 
control  the  amooDt  of  ethylene  oxide 
and  1,4-dioxane  in  the  additives.  The 
agency  finds  that  qtedfications  are  not 
necessary  for  the  fr>llowiiig  reasons:  (1) 
Because  of  the  low  levels  at  wliich 
ethsrlene  oxide  and  1.4-dioxane  may  be 
expected  to  remain  as  impurities 
following  productioB  of  the  additives, 
the  agency  would  not  exped  tiiasc 


impurities  to  become  components  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper  bound  limit  of 
lifetime  risk  fixim  exposure  to  these 
impurities,  even  trader  worst  case 
assumptions,  is  very  low,  less  than  1  in 
12  billion  for  1,4-dioxane  and  less  than  1 
in  330  million  for  ethylene  oxide. 

D.  Conclusion  on  Safety 

FDA  has  evaluated  the  date  in  die 
petition  and  other  relevant  material  and 
condudes  that  the  proposed  use  of  these 
additives  in  lubricants  used  in  the 
production  of  metallic  articles  for  food- 
conted  is  safe,  and  diat  21  CFR 
17&3910(aH2)  should  be  amended  to 
provide  for  the  safe  use  of  a-Butyl-O- 
hydruxypol3r(oxyethylene) 
polyfoxypropylene)  (CAS  Reg.  No.  903ft- 
9&-3)  and  a-Laurojrl-O-hydroxypoly 
(oxyediylene)  (CAS  Reg.  Na  9004-«1- 
3). 

In  accordance  with  1 171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documente 
that  FDA  considered  and  relied  upon  in 
reaching  ite  decision  to  ammve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  amtact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  die 
agency  will  delete  bttm  the  documente 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documente  available  for  in^iecdon. 

The  agency  has  carefully  considered 
the  potential  environmental  effecte  of 
this  action.  FDA  has  condaded  that  the 
action  tnll  not  have  s  significant  impact 
on  the  human  environment  and  that  an 
environmeotal  in^iact  statement  is  not 
required  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockete  Management  Branch 
(address  above)  between  9  ajn.  and  4 
p.m..  Monday  through  Friday. 

DLRaferencas 

The  fdloaring  references  have  been 
placed  on  display  in  the  Dockete 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a  jn.  and  4  p.in.,  Monday 
throng  Friday. 
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2.  Kokodd.  C  ).,  Itegolatory  Food  Additive 
Toxiooiogy,"  in  "Chemical  Safety  itegnlation 
and  Ciimplianre."  Edited  by  F.  Hooburger 
and  J.  K.  Maiqais.  &  Kaiger.  New  Yoffc.  NT. 
pp.  24-33. 1965. 


8114       P»d«fal  Regl»t«r  /  Vol.  54.  No.  2»  /  Wednesday.  February  8.  19W  /  Rulea  and  Regulattons 


9.  Memorandum  dated  |une  4, 1967,  from 
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CarcuiOgenidty,''  National  Cancer  Institute, 
NCI-CG-TR-aa  197&. 

9.  Memorandum  dated  September  25, 1980, 
from  the  Quantitative  Risk  Assessment 
Committee  of  the  Center  for  Food  Safety  and 
AppUed  Nutrition. 

6.  Dunkelberg,  H.,  Carcinogenicity  of 
Ethylene  Oxide  and  1,2-PropyIene  Oxide 
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Britiah  Journal  of  Cancer.  46:924. 1962. 

IV.ObieGtkMM 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  10, 1989,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numboed  objection  on  wUch  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  beariiu  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  spedflc  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  audi 
a  description  and  naljrsis  for  any 
particular  objection  shaU  constitute  a 
waiver  of  the  ri^^t  to  a  hearing  on  the 
objection.  Three  copies  of  all  documento 
shall  be  submitted  and  shall  be 
identified  with  die  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pon^  Monday 
through  Friday. 

List  of  SubiM^s  in  a  CFR  Part  171 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dhrugs,  Part  178  is  amended 
asfoUowt: 

PART  17t-IN0mECT  FOOD 
AOOmVES:  AOJUVANTS, 
PnOOUCTION  All)«,  AND  SANmZERS 

1.  The  authority  dtetion  for  21 CFR 
Part  178  oontinaes  to  read  as  foUows: 


2.  Section  178.3910  is  amended  in 
paragraph  (a)(2)  by  alphabetically 
adding  two  new  entries  in  the  table  to 
read  as  follows: 


1178.3910   Surteee 
BMnufacture  of  metaHe 


used  In  the 


•  •  • 


(a) 
(2)  •  •  • 


List  o(  sutMtanoee 


a-Buly(-n-ttydroxypoty  (oxyelhy- 
lene)-po*y  (oxypropylenc)  (CAS 
Rea  No-  9038-SS-3)  pro- 
duced by  random  condeoea- 
Son  of  a  1:1  inocture  by  «MigM 
o(  ettiylsfw  oode  and  propyl. 
ane  onda  «Min  buianot  and 
hawing  a  mnnum 
I  of  1.000. 


■4.auroyM14Tyi»oxypoiy  (oxy- 
elhylsne)  (CAS  Rea  Na 
0004-81-3)  haMng  a  mnknum 
motacular  watgtil  of  200. 


Dated  February  2, 1969. 
|ohn  M.  Tayfcv, 

Aaaociate  Comaua$ioner  for  Regulatory 

AffaJn. 

[FR  Do&  a»-2gei  Filed  2-7-66: 6:46  am] 

!4« 
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[DoehatNaSTP-OISO] 

NNiHvui  rooa  Aooniwsi  Asiuvanis, 

nWnNilNNI  AiOSi  ana  HmtniUMImW 


:  Ssc  2(n(s),  400, 72  Stat  1784- 
1766  as  ameaded  (21  U.&C  S21(b),  Stt):  21 
CFR  6.10  and  Ml. 


r.  Food  and  Drug  Administration. 
ACnotc  Final  rule. 

8UMM6irr  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ^methyl  succinate 
polymer  with  4-hydroxy-2,2,6.e- 
tetramethyl-1-piperidineethanol  as  a 
stabiUnr  for  olefin  polymers  and 
ethylene-vinyl  acetete  copolymers 
complying  with  21  CFR  177.1520  and  21 
CFR  177.1350,  respectively.  This  action 
is  in  response  t»«-petition  filed  by  Ciba- 
GeigyCorp. 

OATM:  Effective  February  8, 1988; 
written  objections  and  requeste  for  a 
hearing  by  March  10, 1988. 
AOOMSt:  Written  objections  to  the 
Dockete  Management  Branch  (HFA- 
306).  Food  and  Drug  Administration.  Rm. 
4-62,-5800  Fishers  Lane.  Rockville.  MD 
20857. 


Julius  Smith.  Center  for  Food  Safety  and 


Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-472-56ea 
WUmMMKMTUVf  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  May  20, 1987  (52  PR  18958),  FDA 
announced  that  afbod  additive  petition 
(FAP  7B3991)  had  been  filed  by  Ciba- 
Gelgy  Corp.,  Three  Skyline  Dr., 
Hawthorne,  NY  10532,  proposing  that 
S  178.2010  An/iox/donto  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  dimethyl  succinate  polymer 
with  4-hydroxy-2A6,6-tetiwnethyl-l- 
piperidineethanoi  as  a  stabilizer  for 
olefin  polymers  and  ethylene-vinyl 
acetate  copolymers  complying  with  21 
CFR  177.1520  and  21  CFR  177.1350, 
respectively. 

n)A  has  evaluated  data  in  the 
petition  and  other  relevant  material  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  in  21 
CFR  17a2010(b]  as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  doounente 
that  n)A  considered  and  relied  upon  in 
reaching  ito  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contect  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  Uie 
agency  will  delete  fiom  the  documente 
any  materials  that  are  not  available  for 
public  disclosure  before  nutking  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  cuid  the  evidence 
supporting  that  finding,  contained  in  an 
environmenUl  assessment  may  be  se«n 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
pjn.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  10, 1989  file 
with  the  Dockets  Management  Branch 
(address  above]  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  wUch  a  hearing 
is  requested  shall  specifically  so  stete. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
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objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
Include  a  detailed  description  and 
analysis  of  the  specific  factual 
informataon  intended  to  be  presented  in 
support  of  the  obfeetien  in  the  event  durt 
a  hearing  is  held.  Failure  to  indode  svdi . 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  s^banHed  aad  shall  be 
identffied  wiA  tbe  docket  mmber  foood 
in  brackets  in  the  heading  of  diia 
docaraenL  Any  obfectioais  received  in 
respooae  to  tiie  regoiation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn..  Monday 
throagh  FMday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Pood 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drags  and  redelegatcd  to 
the  Director.  Cento-  far  Food  Safety  and 
Appiied  Nattitian.  Part  178  is  amended 
as  foUot 


ZMIaMlsaeito 

1 0.3  percent  by 

10(1 


PART  178    WDWCCT  F0<» 
ADOmyES;  AOJUVAinS,  

1.  The  athority  citotioo  for  21  CFR 
Part  178  continues  to  read  as  follows: 

AuHMrftF  Sees.  mH^  408.  72  Stat.  1784- 
1788  as  aa»iided  (21  U.8.C.  3Z1^  3461;^  21 
CFRS.UaadS.01. 

2.  Section  178.2010  is  amended  in 
paragrai^  (b)  by  revising  the  entry  for 
"Dimethyl  succinate  polymer  with  4- 
hydraxyn2.2.8,6-tetramedi3rl-l- 
piperidiwnothanol  (CAS  Reg.  No.  85447- 
77-0)"  in  the  taUe  under  the  heading 

"1  imitatiaas"  to  lead  as  ibliowv: 

§1783)10    AnOexidants  and/or  staUbers 

f Of  pMyilMft* 


(b)*  •  • 


hydrai9-2,2Aa- 
tair«ne«iyt-1- 
pipendineeSienQl  ^AS 
nag.  Na  05447-77-0). 


I.AilaMlBnallo 
exceed  0.3 

MKiighl  of  oleSn 


•«h|177.lS2Sat*a 


wfSi  i  177.13S0  of  this 
ciiaplar  and  under 
cufMMmns  evuee  o 
tnm^  H  described  in 
Table  2  of 
1 178.170(c)  of  ttiis 


>oluaaB 
Ovough  H  descrtMd  in 
Table  2  of 
i  176.170(0  of  SUs 


Doted:  fanuaiy  27, 1988. 
Richard  |.  Raric 

Acting  Director.  Center  for  Food  Safoty  and 
Applied  Nutrition. 

[PR  Doc.  69-^867  Fiied  2-7-80;  8:45  am) 
BHXiNQ  oooc  4we.«i-a 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

40  CFR  Put  52 
(FRL-3513-7;  FL-OIOl 

Approval  and  PFomulgation  Of 
linplainantation  Plana;  Flortda  Stack 
HaightRulas 

ASEMCv:  Envinmmcntai  Ihotection 

Agency  (EPA). 

action;  Final  rule. 

SUtwiAWY;  In  this  action.  EPA  is 
approving  revisions  to  the  Florida  state 
implemeotation  plan  (SIP)  submitted  to 
EPA  on  July  1,  19B8l  Florida  has  revised 
its  SIP  to  include  regulations  for  good 
engineering  practice  stack  hei^rt.  These 
regulations  are  equivalent  to  EPA 
rec'tirements  promulgated  at  Part  51  of 
Chiapter  I  Titk  40  of  the  Code  of  Federal 
Regulatieaa. 

EFRCnVE  date:  This  action  will  be 
effective  on  April  la  1989,  unless  notice 
is  received  widiin  30  days  tliat  adverse 
or  critical  comments  will  be  submitted. 
AOORCSOCS:  Copies  of  the  materials 
submitted  by  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Public  Information  Reference  Unit 
Library  Systems  Branch. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Wasfaingten.  DC  20480 
Air  Pn^^rams  Branch,  Environmental 
Protectton  Agency,  Regim  IV,  345 
Courtland  Street  NE..  AUanta.  Georgia 
30365 
Bureau  of  Ak  Quality  Management 
Twin  Towers  Office  Boildkig.  2800 
Blair  Stone  Road.  Tallahassee.  Florida 
32301 


Beverly  T.  Hudson,  EPA  Region  IV.  Air 


Programs  Branch  at  above  listed       

address,  telephone  (404)  347-2864  or  FTS 
257-2864. 

suanjEMCMTAiiv  wpowmation:  In  the 
Federal  Bagistar  of  )uly  8, 1985  (50  PR 
27882),  EPA  published  final  regulations 
to  implement  section  123  of  the  Clean 
Air  Act  (CAA),  whidi  regulates  the 
manner  in  winch  dispersion  of 
pollutants  fitm  a  source  may  be 
cosuidered  in  setting  emission 
limitations.  Pursuant  to  tliese 
regolatians  and  the  Clean  Air  Act 
Amendments  of  1977.  all  states  were 
required  to  (1)  review  and  revise,  as 
necessary,  their  state  implementation 
plans  (SIPs)  to  include  provisions  that 
limit  stack  height  credit  and  dis()ersioo 
techniques  in  accordance  with  the 
revised  regulations,  and  (2)  review  all 
existing  emission  limitations  to 
determine  wlietber  these  Umitatians 
have  been  affected  by  stack  height 
credits  above  C^P  or  any  other 
dispersion  ledmiques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
witii  their  revised  SIPs.  All  SIP  revisions 
aad  revised  emission  limits  were  to  be 
submitted  to  EPA  withm  nine  sianths  al 
promulgation. 

Subsequentiy.  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  66 
m^ers  in  height  and  sources  with 
eadsaions  ef  salfar  dioxide  (SOt)  in 
excess  o(  5000  tons  per  year.  These 
limits  correspond  to  the  die  minimis  GEP 
stack  height  andthe  ifenurr/Riw  SOi 
emission  exemption  from  prohibited 
dispersion  teduiiques.  These  sources 
were  then  to  be  subjected  to  detailed 
review  tor  oonformaMX  with  the  revised 
regulations.  Stete  aabmissians  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory. 

On  July  1  Md  Novesober  la  1988,  die 
Florida  Department  of  EovironaieBtal 
Regulation  submitted  SIP  revisions  for 
good  engineering  practice  stack  height 
Since  the  Stete  formally  revised  ito  SIP, 
public  hearings  on  these  stack  heig^ 
rules  were  held  on  March  28  and 
August  20, 1986. 

Florida's  regulations  limit  the  amoont 
al  stack  heif^t  or  dispenion  credit 
(dispersion  techniques)  a  source  can 
claim  in  the  process  of  establishing  iU 
emission  limitation.  Dispersion 
techniques  include  the  use  of  stack 
utiighU  greater  than  65  meters  and  use 
of  other  techniques  to  increase  the 
dispersion  of  emissians  rather  than 
continuously  reducing  emissions  from  a 
source.  These  regulations  do  not  limit 
the  physical  stack  hnght  of  my  source. 
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or  the  actual  use  of  dispenion 
taduiquet  at  a  source,  nor  do  they 
require  any  specific  stack  height  for  any 
source.  Instead,  they  set  limits  on  the 
maximum  credit  for  stack  height  and 
other  dispersion  techniques  to  be  used 
in  ambient  air  modeling  tat  the  purpose 
of  setting  an  emisslMi  limitation  aiul 
calculating  the  air  quality  impact  of  a 
source.  Sources  are  modeled  at  their 
actual  physical  stack  height  unless  that 
hei^t  exceeds  their  GEP  sUck  height 
The  regulations  apply  to  all  stacks  not  in 
existence  on  Dnemnber  31. 1970.  and  all 
dispenicm  techniques  implamented 
since  DecemtMT  91. 1970.  Tha 
regulations  apply  to  bodi  new  and '  - 
ejcisting  sources,  tiiereby  satisfying 
requirements  for  stats  new  source 
review  regulations  at  40  CFR  51.104  (old 
i  81.18(1)). 

Florida  has  adopteddefinitions ' 
corresponding  to  EPA's  GEP  regulations. 
The  State's  r^ulatlons  define  a  number 
of  specific  terms,  including  "emission 
limitation,"  "excessive  concentration." 
"dispersion  techniques"  and  "nearby." 
However,  the  defiidtion  of  "emission 
limitation"  does  not  include  tb»  phrase 
"established  by  the  Administrator." 
Inclusion  of  this  phrase  in  a  State  rule  is 
not  necessary. 

In  the  case  of  an  EPA  emission 
limitation,  not  adopted  by  the 
Depertment  no  darillcatlon  is 
necessary  because  the  state  would  not 
be  relying  on  such  limitations,  Florida's 
revision  brings  their  existing  regulation 
into  conformance  with  the  fedansl  stack 
height  rule,  therefore  we  wlD  approve 
the  State's  Regulations. 

FlnalActiaa 

EPA  has  reviewed  the  submittal  and 
found  it  to  be  in  conformance  with 
EPA's  stack  height  requirements. 
Therefore,  EPA  is  today  approving 
Florida's  regulatitms  on  stack  height 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  ss  a  noncontroversial  issue 
and  anticipates  no  adverse  comments. 
This  action  will  be  efllBCtlve  00  days 
from  the  date  of  this  Federal  Regislsr 
notice  unless,  within  30  days  of  its  - 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  b« 
submitted.  If  such  notice  is  received,  this 
action  wiU  be  withdrawn  before  the 
effective  date  l>y  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  sction  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  sction  will  be 
effective  April  10,  IflOO. 


Under  section  307(b)(1)  of  the  Act 
petitions  for  Judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  ^ril  la  1069.  This  sction  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bM2).) 

Under  8  U.8.C  806(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  40  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executiva 
Orderl2291. 

List  tf  SubMrln  If  <^  Pvl »  "- 

Air  pollution  control 
Intergovernmental  relations,    '  '  ''•^■'  "  '" 
Inooiporatloin  by  reference.      '    "'   ' 

Note;  Incorporation  by  refersnoe  of  the 
Florida  State  Implementation  Plan  waa 
approved  by  the  Director  of  tlie  Federal 
Register  on  July  1, 1082. 

Dated:  January  27, 1880. 

fOna  A.  alooie. 
Acting  AdminiMtrator. 

Part  S2  of  Chapter  L  Tttie  4a  Code  of 
Federal  Regulations,  is  amenited  as 
fcrikms:  ■-     ,:    ^•^■•^o  •:  - 

PART82-(AMENOEO) 

1.  The  authmify  citation  for  Part  B2 
continues  to  read  as  follows: 


40CniPartiao  .      1, 

IOP^^e0198A:  FRL  861S-fi] 

Wvon  1  Waonianiw.  AUMiiunieni  lo 


r42U&C7401-7B«8<  .  . 

Subpart  K— Florida 

2.  Section  82.520  is  amended  by  • 
adding  paragraph  (cXOO]  to  read  ••: 
follows:  ••-:.: 


(€)••' 

(00)  Stack  height  regulations  were 
submitted  on  July  1  and  November  19. 
1986,  by  the  Florida  Department  of 
Environmental  Regulation. 

(1)  Incorporation  by  raferance. 

(A)  Revised  FAC  17-2.100(177),  added 
FAC  17-2.100(178),  added  FAC  17- 
2.S00(5)(h)0.,  and  added  FAC  17- 
2JS10(4)(f).  adopted  on  May  8, 1966. 

(B)  Revised  FAC  17-2.100(61)  and 
revised  FAC  17-2.270,  adopted  on 
September  30, 1906. 

(ii)  Other  material— none. 

[FR  Doc  80-2418  Filed  a-7-ee:  BsSS  am) 
sajjNa  cow  i 


ofaToleranee 

;  Environmental  Protection 


Agency  (EPA). 
action:  Final  rule. 


r.  This  rule  emends  the 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  cartx>n 
tetrachloride  use  on  certain  grains  as  • 
post-harvest  iumigantby  establishing 
expiration  data  of  filly  91',  1990. 
pATis:  Eflective  on  February  8, 1909. 
Inis  exemption  will  expire  on  Jufy  31, 
199a 


:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk. 
Environmental  Protection  Agency,  Room 
3706  (A-110),  401 M  Street  SW.. 
Washington.  DC  2048a 
poa  nmMBi  WMmMaTiaM  coMTacr: 

By  mail:  Laszlo ).  Madaras.  Special 
Review  and  Reregistration  Division 
(TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  Street  SW., 
Washh^gton,  DC  20480. 

Office  locatkm  and  telephone  number;  '' 
Room.  lOOa  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA  2220S 
(703-SS7-8778). 

■uwtnwiiTiuiv  wmiiUTioii;  The 
residues  resulting  from  tise  of  carbon 
tetradhloride  (CQ4)  as  a  post-harvest 
fumlgant  have  be«i  exempted,  until 
now,  from  the  requirement  of  a 
tolerance  for  the  following  grains: 
barley,  com,  oats,  popcorn,  rice,  rye, 
sorglnuu  (milo),  and  wheat  (il8ai006). 
This  exemption  was  estaUlshed  in  1966 
based  on  available  toxicology  studies 
and  the  conclusion  that  the  8  to  10  parts 
per  million  fppm)  residue  levels  which 
resulted  in  the  consumed  food  did  not 
have  any  toxicological  significance. 
EPA  issued  a  proposed  rule  (OPP- 
300150],  published  hi  the  Fedecal 
Register  of  October  14. 1987  (52  FR 
38202).  which  proposed  to  remove  the 
exemption  bom  the  requirement  of  a 
tolerance  for  residues  of  carbon 
tetrachlOTide  in  these  grains  because  the 
registrations  for  all  products  used  as 
fumigants  for  stored  grain  or  for  grain- 
milling  equipment  containing  this 
chemical  had  been  cancelled.  The  use  of 
CCI4  as  a  fumlgant  for  stored  grain  has 
been  prohibited  since  June  3a  198a  The 
use  of  celt  as  a  fumlgant  for  grain- 
milling  equipment  is  covered  by  a  food 
additive  regulation.  The  food  additive 
regulation  rar  CCU,  as  well  as  that  for 
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carbon  disulfide  and  ethylene  dichloride 
for  fumigation  of  grain  milling 
equipment  is  being  revoked  as 
discussed  in  a  related  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Also  revoked,  as 
discussed  in  that  related  document  are 
the  exemptions  from  the  requirement  of 
a  tolerance  for  carbon  disulfide, 
ethylene  dichloride  and  chloroform  used 
to  fumigate  stored  grains. 

The  Agency  invited  comments  for  a 
period  of  60  days  after  publishing  and 
proposed  rule  to  revoke  the  exemption 
bom  the  requirement  of  a  tolerance  for 
CCI4.  and  responses  were  received  from 
the  following  organizations  and  trade 
associations: 

1.  Grocery  Manufacturers  of  America 
(GMA). 

2.  National  Food  Processore 
Association  (NFPA), 

3.  Grain  Elevator  and  Processing 
Society  (GEAPS). 

4.  Terminal  Elevator  Grains 
Merchants  Association  (TEGMA), 

5.  National  Grain  and  Feed 
Association  (NGFA), 

a  American  Bakere  Association 
(ABA), 

7.  Millere'  National  Federation  (MNF). 

The  comments  were  unanimously 
against  the  proposed  removal  of  the 
exemption  from  the  requirement  of 
tolerance  for  CCU.  and  expressed 
several  concerns. 

Several  of  the  associations  believed 
that  the  existence  of  low  levels  of  CCU 
residues  on  grain,  in  the  absence  of  an 
exemption  from  tolerance,  in  effect  a 
"zero  tolerance,"  could  be  misconstrued 
as  a  public  health  risk.  This 
misconception  could  lead  State 
regulators  to  establish  nonuniform 
action  levels  and  take  enforcement 
action  on  grain  lots  containing  residues 
from  legal  use  of  the  chemicaL  (The 
commentora  agreed  with  the  Agency 
that  the  public  health  risk  is  low.) 
Several  of  the.trade  associations  noted 
that  data  on  CCU  grain  residues  had 
been  provided  to  EPA  and  that  this  data 
should  be  used  to  establish  a  tolerance 
or  action  level. 

The  Agency  continues  to  believe  that 
the  estabUshment  of  a  tolerance  or  an 
action  level  is  not  warranted  because 
long-term  dietary  risks  from  "pipeline" 
residues  remaining  in  grain-based 
consumer  products  are  negligible,  and 
these  risks  will  be  further  diminished  in 
time  through  normal  dissipation  since  all 
legal  use  of  the  fumlgant  ended  in  June 
1986  and  there  is  little  likelihood  of  the 
public  misconstruing  the  ne^igible 
health  risk  involved.  The  Agency 
maintains  that  any  State  regulatory 
action  is  likely  to  be  taken  in 
conjunction  with  State  Health 


Departments.  To  ensure  that  such  health 
personnel  were  aware  of  the  Agency's 
proposal,  the  proposal  to  revoke  the 
tolerance  exemptions  for  carbon 
tetrachloride  was  sent  to  department  of 
health  directon  in  certain  States  who 
are  memben  of  the  Association  of  State 
and  Territorial  Health  Organizations 
(ASTHO).  No  comments  were  received 
from  members  who  were  specifically 
sent  the  proposal,  or  from  any  other 
health  departments  during  the  formal 
comment  period.  State  pesticide 
regulatory  officials,  who  routinely  see 
and  comment  on  Agency  proposals,  also 
did  not  comment  on  the  revocation. 
Since  there  has  been  no  expressed 
concern  by  the  State  Health  Agencies  or 
other  State  regulatory  officials  about  the 
risks  of  CCU  from  exposure  to  treated 
grain  and/or  a  need  for  a  tolerance 
level  it  is  extremely  tmlikely  that  States 
would  take  enforcement  action  on  grain 
after  the  exemption  expires. 

GMA  and  other  associations  have 
provided  CCU  residue  data  which  has 
been  useful  to  the  Agency.  The  data 
indicate  that  residues  of  CCU  in  or  on 
raw  grain  treated  prior  to  June  30, 1986, 
the  last  day  of  legal  use  of  the  fumigant 
ranged  from  less  than  10  ppb  to  30  ppm. 
For  intermediate  grain  products,  e.g., 
flour,  the  CCU  levels  ranged  from  less 
than  10  ppb  to  10  ppm.  Ready-to-e«t 
grain  products  contained  CCU  residues 
in  the  range  of  less  than  10  ppb  to  50 
ppb.  Available  residue  data  on  treated 
grain  indicate  that  CCU  residue  levels 
are  decreasing  with  time;  however,  the 
Agency  does  not  consider  these  data 
adequate  to  accurately  predict  the  rate 
of  CCU  decline  in  treated  grain  or  to 
establish  tolerance  or  action  levels. 

The  Federal  Grain  Inspection  Service 
of  USDA  has  provided  the  most  recent 
data  which  showed  that  during  the  first 
quarter  of  198a  the  maximum  residue 
found  in  128  raw  grain  samples  tested 
was  estimated  to  be  1258  ppb  CCU;  the 
average  concentration  was  123  ppb 
ecu.  During  the  third  quarter  of  198a 
the  maximum  residue  found  in  90  raw 
grain  samples  tested  was  estimated  to 
be  193  ppb  CCU:  the  average 
concentration  was  17  ppb  CCU-  The 
Agency  expects  levels  to  continually 
decrease  in  time.  As  noted  previously, 
the  pool  of  available  data  are 
inadequate  to  establish  a  tolerance 
level.  If  the  data  were  used  to  establish 
a  tolerance,  it  would  have  to  be  set  high 
enou^  to  cover  all  possible  residues 
from  legally  treated  grain,  and  would 
have  to  be  set  at  a  point  much  higher 
than  presently  existing  average  residue 
levels.  The  Agency  does  not  believe  that 
setting  a  tolerance  or  action  level  at 
such  high  levels  would  be  warranted  or 


would  be  in  the  best  interest  of  public 
health  protection. 

Another  major  concern  of  several 
commentors  was  the  potential  economic 
impact  on  the  grain  industry  and  the 
effect  on  the  orderly  marketing  of  grain 
if  the  Agency  finalized  its  revocation. 
The  Grain  Elevator  and  Processing 
Society  believed  that  purchasers  of 
grain  intended  for  human  consumption 
would  insist  on  grain  being  tested  for 
CCU  residues  and  that  purchasers  would 
not  be  willing  to  buy  grain  with 
detectable  residues  or  would  do  so  only 
at  a  substantial  discount  They  also 
noted  that  few  if  any  grain-handling 
companies  have  the  means  to  rapidly 
test  for  CCU  residues  (a  capacity  needed 
to  facilitate  shipping),  and  they  noted 
that  as  much  as  50  percent  of  the  1986 
wheat  crop  had  detect -^.ble  CCU 
residues.  Also,  several  commentors 
questioned  whether  the  agreement  was 
legal  and  binding  between  EPA  and 
FDA,  whereby  FDA  would  not  seize 
grain  legally  treated  on  or  before  June 
30, 198a  unless  residues  posed  a  public 
health  concern,  once  exemptions  bom 
tolerance  requirements  were  removed. 
Commentors  questioned  the  meaning  of 
"level  of  public  health  concern"  as  well 
as  how  it  would  be  determined  that 
grain  had  or  had  not  been  legally 
treated. 

It  is  not  EPA's  intention  or  desire  to 
create  a  situation  where  the  distribution 
and  marketing  of  grain  food 
commodities  are  disrupted  when  there  is 
negligible  dietary  risk  in  consumer 
products  processed  from  grain  treated 
with  CCU-  In  order  for  events  to  develop 
in  the  manner  suggested  by  the 
commentors,  i.e.,  individual  States 
setting  their  own  differing  action  levels 
and  hence  creating  a  major  disruption  in 
grain  mariieting.  States  would  have  to 
perceive  a  public  health  risk  situation 
that  demanded  regulatory  action.  As 
noted  earlier,  the  Agency  does  not 
believe  that  this  is  likely.  With  regard  to 
the  concern  about  the  legality  and  the 
enforceability  of  the  FDA  agreement  the 
Agency  has  no  reason  to  believe  that 
FDA  would  not  exercise  its  enforcement 
discretion  in  the  manner  specified. 

The  Agency  is,  however,  sensitive  to 
the  concerns  of  the  grain  industry  and 
wishes  to  avoid  an  unnecessary 
negative  impact  on  the  industry  while  at 
the  same  time  ensuring  that  CCU 
fumigant  levels  continue  their  present 
rate  of  decline  and  eventual  dissipation. 
Therefore,  EPA  believes  it  prudent  to 
delay  the  removal  of  the  exemption  from 
the  requirement  for  a  tolerance  for  CCU- 
The  Agency  will  amend  40  CFR  180.1005 
to  expire  on  July  31, 1990, 4  years  after 
the  last  legal  application  of  the  fumigant 
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There  is  no  expectation  that  during  the 
time  that  the  tolerance  exemptiona 
continue  until  July  31, 190a  the  presence 
of  declining  levels  of  CCI4  would  pose  a 
risk  to  the  public  health.  EPA  does  not 
feel  that  the  removal  of  CCU  tolerance 
exemptions  more  than  4  years  after  last 
legal  application  will  have  any 
significant  economic  impact  since 
detectable  levels  are  continually 
declining,  and  according  to  the 
representatives  of  the  grain  industry,  the 
outer  limit  of  grain  storage  is  5  years. 

Any  person  adversely  affected  by  this 
regulation  amending  40  CFR  180.1005 
should  file  written  objections  with  the 
Hearing  Gerk  at  the  address  given 
above  within  30  days  after  the  date  of 
publication  of  diis  regulation  fai  the 
Federal  Rafister.  Sooi  objections  must 
be  submitted  in  quintupUcate  and 
8i>ecify  the  provisions  of  the  regulation 
deemed  objectionable  and  grounds  for 
the  objections.  If  a  hearing  is  requested, 
the  objections  must  state  the  issues  for 
the  hearing.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  renef 
sought. 

Bxacudve  Order  122M 

Under  Bxacntive  Order  12291,  the 
Agency  most  determine  whether  a 
rc^atory  actioD  is  Iklajor"  and, 
therefore,  subject  to  the  requirements  of 
a  Regulatory  Impact  Analysis.  The 
Agency  has  determined  that  this 
regulatory  actim  is  not  a  major 
regulatory  action.  i.e.,  it  will  not  have  an 
annual  effect  on  the  economy  of  at  least 
$100  million,  will  not  cause  a  major 
increase  in  prices,  and  will  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises. 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
required  by  section  3  of  Executive  Order 
12291. 

Regulatory  FlexibUity  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354:  94  SUL 1165,  5  U.S.C.  601  et 
aeq.].  and  it  has  been  determined  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  small  governments,  or  small 
organizations.  The  revocation  of  the 
exemption  from  the  requirement  of  a 
tolerance  after  July  31, 1990,  would 
potentially  affect  firms  in  the  grain- 
milling  and  bakery  products  industries 
as  weU  as  grain  farmera.  Products  found 
to  contain  CQt  may  be  subject  to 
enforcement  action  after  this  date. 
However,  since  FDA  has  agreed  not  to 
take  enforcement  action  unless  residue 
levels  are  at  a  level  of  public  health 


concern  or  residues  resulted  from 
treatment  after  June  3a  1886.  it  is 
expected  that  little  or  no  ecooomk 
impact  ivouiU  occur  when  the  tolerance 
exempticn  is  revoked. 

Accordingly,  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  FlexibiUty  Act 

Us!  of  SubiMts  in  40  CFR  Pari  18t 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirementa. 

Dated:  January  31. 1980. 
Victor  {.lOHi. 

Acting  Asautant  Administrator  for  Peetickka 
and  Toxic  Subttancet. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  ItO-fAMENDED) 

1.  The  authority  dUtion  for  Part  180 
continues  to  read  as  followK 

Aulfaoritr  21  VSXl  346a. 

2.  Section  180.1005  is  revised  to  read 
as  follows: 


(180.1005 


Ola 


The  insecticide  carbon  tetrachloride  is 
exempted  frtun  the  requirement  of  a 
tolerance  for  residues,  when  used  as  a 
fumigant  after  harvest  for  the  following 
grains:  Barley,  com.  oats,  popcorn,  rice. 
rye.  sorghum  (miloj,  and  wheat  This 
exemption  will  expire  on  July  31. 1990. 
[FRDofcaO  1886  PU«d  >-7-ae; 8:45  ami 


40  CFR  Part  1M 

[PP  8E3820/R986;  FRt  9818-ffI 

Patocioa  Tolaranoa  tar  S*f3,^ 
DicWofophatiyl)  5  CttiaHyl  S^Watfiy^ 
2,4'OnEH>Ub)adion« 

AOfMCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


;  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  fungicide  3-(3,S-dichlorophenyl)-5- 
ethenyl-5-methyl-2,4-oxazolidinedione 
(hereafter  referred  to  in  the  preamble  as 
"vinclozolin")  and  its  metabolitea 
containing  the  3.5-dichloroaniline  moiety 
in  or  on  the  raw  agricultural  commodity 
Belgian  endive  tops  (chicory  tops)  at  5 
parts  per  million  (ppm).  BASF 
Wyandotte  Corp.  petitioned  for  this 
tolerance. 
imCTIvo  OATKFebruary  8. 1989. 


:  Written  objectiois.  identified 
by  the  docament  control  nomiber  [PP 
ffi3620/R90e).  may  be  submitted  to: 
Public  Docket  and  Freedom  of 
Infonnation  Section,  Environmental 
Protection  Agency,  Rm.  3706. 401  M  St. 
SW.,  Washington.  DC  2046a 
MM  WIWTIM  IWWWIiaTIOIl  CONTACT: 
By  mail: 

Lawrence  J.  Schnaubelt  Acting  Product 
Manager  (PM)  21.  Registration 
Division  (TS-767C).  Environmental 
Protection.Agency,  401 M  St.  SW.. 
Washington.  DC  20460 
Office  location  and  telephone  number 
RM.  227  CM  #2. 1921  Jefferson  Davia 
Highway,  Arlington.  VA  22202.  (703)- 

557-igoa 

OU^fUMOITAflV  INTOmiATION.  EPA 
issued  a  proposed  rule,  published  in  die 
Federal  Register  of  October  2a  1968  (53 
FR  41200),  in  which  it  was  annoxmced 
diat  BASF  Wyandotte  Corp.. 
Agricultural  Chemical  Division.  110 
Cherry  Hill  Rd.,  Parsippany,  NJ  07454. 
had  submitted  pesticide  petition  8E3820 
to  EPA  proposing  the  estabUshment  of  a 
tolerance  for  the  combined  residues  of 
the  fungicide  vinclozolin  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  Belgian  endive  tops  (chicory 
tops)  at  5Xt  parts  per  million. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^t 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Punuant  to  the  requirements  of  the 
Regulatory  FlexibUity  Act  (Pub.  L  96- 
354,  94  Stat  1164.  5  U.S.C  601-612).  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
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requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  6, 1989. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  160 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.380(a)  is  amended  by 
adding  and  alphabetically  inserting  the 
entry  for  the  raw  agricultural  commodity 
Belgian  endive  tops,  to  read  as  follows: 

§180.380    »<3>OtelilofophanyD-5- 
ttienyt-5-«i>thyl-2.4-oxaio8dlnedtone; 
tolerances  for  i 


(a)  *  •  • 

CCNINHUdRNM 

PafUjper 
mMion 

B«tgian  andlva,  lopa 

50 

•             •             •             • 

• 

[FR  Doc.  80-2967  Filed  2r-7-8e;  a-45 

am] 

40  CFR  Porta  180  and  185 

IOPP-3001S5A,  300156A.  and  dOOISOA;  FRt 
351S-3] 

CartKMi  Diaulflda,  Cartwn 
TatrachlorMa  and  Ethylene  Dichlorkle; 
Revocation  of  Food  Additive 
Regulationa  Cartwn  Oiaulfide, 
Ettiylene  DIchlortde,  and  Ctiloroform; 
Removal  of  Exemption  From  ttte 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

OUMMAry:  This  rule  removes  certain 
food  additive  regulations  for  carbon 
disulfide,  carbon  tetrachloride,  and 
ethylene  dichloride.  The  rule  also 
removes  the  exemption  fivm  the 
requirement  of  a  tolerance  for  the 
pesticide  chemicals  carbon  disuffide, 
ethylene  dichloride  and  chloroform.  This 
EPA-initiated  regulatory  action  removes 
the  food  additive  regulations  and 


exemptions  for  which  related  pesticide 

uses  have  been  cancelled. 

DATC:  Effective  on  February  8, 1989. 

ADOness:  Written  objections  may  be 

submitted  to  the:  Hearing  Clerk, 

Environmental  Protection  Agency,  Room 

3708  (A-110),  401  M  Street  SW., 

Washington,  DC  20460. 

FOn  FURTHER  INFORMATKM  CONTACT 

By  mail: 

Laszlo  J.  Madaras,  Special  Review  and 
Reregistration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  1006,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  (703-557- 
5778). 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  October  14. 1987, 
EPA  issued  four  proposed  rules:  OPP- 
300155  (52  FR  38198),  OPP-300156  (52  FR 
38199),  OPP-300158  (52  FR  38200).  and 
OPP-300159  (52  FR  38202)  to  remove  die 
food  additive  regulations  for  the 
chemicals  carbon  disulfide,  carbon 
tetrachloride,  and  ethylene  dichloride, 
and  the  exemption  fix)m  the  requirement 
of  a  tolerance  for  residues  of  the 
chemicals  carbon  disulfide,  ethylene 
dichloride  and  chloroform  on  grains  and 
grain-milling  equipment  since  the 
registration  for  products  used  as 
fumigants  containing  these  chemicals 
had  been  cancelled.  The  proposed 
removal  of  the  exemption  fit)m  the 
requirement  of  tolerance  for  the 
pesticide  chemicals  carbon  disulfide  (40 
CFR  180.1004).  ethylene  dichloride  (40 
CFR  180.1007).  and  chloroform  (40  CFR 
180.1009)  is  found  in  OPP-300155;  the 
removal  of  exemptions  from  the 
requirement  of  tolerance  for  the 
pesticide  chemical  carbon  tetrachloride 
(40  CFR  180.1005)  is  found  in  OPP- 
300159;  the  proposed  removal  of  food 
additive  regulations  for  carbon  disulfide 
and  ethylene  dichloride  in  21  CFR  Part 
193  for  fumigation  of  grain-mill 
machinery  and  processed  grains  used  in 
the  production  of  fermented  malt 
beverages  is  found  in  OPP-300156;  and 
removal  of  food  additive  regulations  for 
carbon  tetrachloride  in  21  CFR  Part  193 
for  fumigation  of  grain-mill  machinery 
and  processed  grains  in  the  production 
of  fermented  malt  beverages  is  found  in 
OPP-300158. 

Food  additive  regulations  in  21  CFR 
Part  193  have  been  redesignated  into  40 
CFR  Part  185  by  a  recodification 
document  published  in  the  Federal 
Register  of  June  29. 1988  (53  FR  24666). 
Tlierefore.  several  of  the  rules  have 
been  combined.  The  Agency  is 
publishing  two  rules:  one  final  rule, 
found  elsewhere  in  this  issue  of  the 


Federal  Register,  which  amends  the 
exemption  for  the  requirement  for  a 
tolerance  for  carbon  tetrachloride,  and 
this  final  rule,  which  combines  all  other 
proposed  revocations  mentioned  above. 

No  comments  were  received  in 
response  to  the  proposed  revocations  of 
the  food  additive  regulations  for  carbon 
tetrachloride,  carbon  disulfide,  and 
ethylene  dichloride.  Therefore,  based  on 
the  information  discussed  in  detail  in 
the  cited  Federal  Register  documents 
and  lack  of  public  comments,  the 
Agency  is  removing  the  food  additive 
regulations  in  40  CFR  185.3475(a)  for  use 
of  carbon  disulfide,  carbon  tetrachloride 
and  ethylene  dichloride  as  fumigants  for 
grain-mill  machinery. 

The  only  comment  on  the  proposed 
revocation  of  the  exemption  from 
tolerance  for  carbon  disulfide,  ethylene 
dichloride  and  chloroform  was 
-submitted  by  the  Grocery  Manufacturera 
of  America  (GMA),  who  agreed  with  the 
Agency's  proposal.  The  GMA  as  well  as 
several  other  food  processing  and  grain 
handling  organizations  opposed  the 
proposed  revocation  of  the  exemption 
for  a  tolerance  for  carbon  tetracldoride. 
These  comments  are  addressed  in  a 
related  final  rule  document  [OPP- 
300159A],  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Therefore,  the  Agency  is  removing  the 
exemption  ttom  the  requirement  of  a 
tolerance  for  carbon  disuffide  (40  CFR 
180.1004),  ethylene  dichloride  (40  CFR 
180.1007),  and  chloroform  (40  CFR 
180.1009)  for  residues  on  bariey,  com. 
oats,  popcorn,  rice,  rye,  sorghum  (milo). 
and  wheat  resulting  fit>m  the  use  of 
these  pesticides  as  fumigants  for  grain 
stored  in  bulk,  since  the  registrations  of 
all  products  containing  these  chemicals 
in  treated  grain  have  been  cancelled. 

Residue  data  ciurentiy  available  to 
the  Agency  indicate  that  carbon 
disulfide,  ethylene  dichloride  and 
chloroform  are  not  particularly 
persistent  in  the  environment  and  these 
chemicals  had  not  been  used  to  fumigate 
grain  in  the  several  years  prior  to  June 
30, 1986,  when  use  was  prohibited.  EPA 
does  not  anticipate  significant  residues 
resulting  from  the  last  allowable 
treatment  of  grain  stocks,  on  or  before 
June  30, 1986. 

Any  person  adversely  affected  by 
these  regulations  should  file  written 
objections  with  the  Hearing  Qerk  at  the 
address  given  above  within  30  days 
after  the  date  of  pubUcation  of  this 
regulation  in  the  Fedmal  Re^ster.  Such 
objections  must  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  U  a 
hearing  is  requested,  the  objections  must 
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•tato  tba  lH«M«  far  Um  hearint.  A 
hearing  will  be  granted  if  the  objectiona 
an  Mpportad  li^  fouoda  laaally 
Miffldant  to  iosttfy  tlM  i^efiov^L 

In  order  to  satisfy  rsquirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexttiility  Act. 
the  Agencw  has  analysed  the  costs  and 
benefits  of  the  revocation  of  the 
exemptions  from  tolerances  for  these 
chemicals. 

Execolhra  Order  12m 

Under  Executive  Order  12291.  the 
A^ncy  most  determine  whether  a 
rt^atory  action  is  "major"  and 
therefore  subject  to  the  requirements  of 
a  Regulatmy  Impact  Analysis.  The 
Agency  has  determined  thiat  this 
regulatory  ection  is  not  a  major 
regulatory  action.  Le.,  it  will  not  have  an 
annual  effect  on  the  economy  of  at  least 
$100  million,  will  not  cause  a  major 
increase  in  prices,  and  will  not  have  a 
significant  adverse  efiiect  on  competition 
or  the  ability  of  U3.  enterprises  to 
compete  with  foreign  enterprises. 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
retpdred  by  section  3  of  Executive  Order 
12291. 

Rspiialnii  FUxibflityAct 

This  rule  kaa  been  reviewed  under  the 
Regulatory  Flexibiltty  Act  of  1890  (Pub. 
L  9e-M4: 9«  SUL  lies.  5  U3.C  601  e< 
seg.)  and  it  baa  been  determined  that  it 
will  not  bava  a  siyiificant  economic 
impact  on  a  sabatantial  nun^>er  of  small 
businesses,  small  governments,  or  small 
organixatians.  The  removal  of 
exemptiooa  from  tolerances  would 
potentially  affect  firms  in  the  grain- 
milling  aiid  bakery  producta  industries 
as  well  as  grain  farmers. 

Accordingly,  it  is  certified  that  these 
regulations  do  not  require  a  separate 
regulatory  flexibility  analysis  under  the 
Regulatory  FlexibiUty  Act 

List  of  Subjects  fai  40  CFR  Part  189 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Food  additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Datad  Jannaiy  31. 19M. 
VIcte|.iamin. 

Acting  AM$mUmt  Administrator  fw  Pnticiika 
and  Toxic  Subatancm. 

Tberefore.  Oiapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  ISO-CAMENOEO] 

1.  In  Part  18ft 

a.  The  authority  citation  for  Part  180 
continuaa  to  read  as  follows: 


':<lUAC34ea. 


1180.1004   IRamoead] 

b.  By  removing  1 180.1004  Carbon 
disulfide;  axanption  fivm  the 
requirement  of  a  tolerance. 

1180.1007    [neawwatf) 

c.  By  removing  1 100.1007  Ethylene 
dichloride;  exemption  from  the 
requirement  of  a  tolerantx. 

floaiOOO   [Removed] 

d.  By  removing  i  IsaiOOO  Chloroform; 
exemption  from  the  requirement  (rf  a 
tolerance. 

PART  1S5-IAMEN0E01 

2.  In  Part  IBS: 

a.  The  authority  citation  for  Part  188 
continues  to  read  as  foHows: 

Aniharitr  21  U&C  348. 

b.  In  1 185.3475.  paragraph  (a)  ia 
revised  to  read  as  follows: 


11084479 


(a)  The  fiunigant  conaists  of  methyl 

bromide. 

*        •        •       •       • 

c.  In  f  185.3480.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  foDows: 


(a)  Methyl  bromide.  Total  residuea  of 
inorganic  luomidea  (calculated  aa  Br) 
from  die  use  of  this  fumigant  shall  not 
exceed  125  perts  per  milioa 

(b)  Methyl  bnMnide  is  used  to 
fumigate  com  grits  and  cradced  rice  in 
the  production  of  fermented  malt 
beverages. 

[FR  Doc  80-2986  Filed  ^-7-«l:  8:45  am] 


40  CFR  Paris  180, 185,  and  196 

[PP  7F3479  and  FAP  7MSS24/R1008(  FRL 
3S1»-4i 

P— ticldo  TolTanc—  For  Mydobutanl 

AOtNCv:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

WummMir.  These  rules  establiah 
tolerances  for  residues  of  the  fungicide 
mydobutanil  in  or  on  certain  raw 
a^lcultural  commodities,  food 
addidves.  and  feed  additivea.  These 
regulationa.  to  establiah  maximum 
permissible  levels  of  residues  of 
mydobutanil  in  or  on  tbe  commoditiea. 


food  additives,  and  feed  additives,  were 
requested  in  petitions  submitted  by 
Rohm  and  Haas  Co. 
tmctiw  OATK  January  26, 1969. 
Utomm  Written  objections,  identified 
by  the  document  control  number  [PP 
7F3478  and  FAP  7H5524/Rl00e].  may  be 
submitted  to  die:  Hearing  Cleric  (A-110), 
Environmental  Protection  Agency.  Room 
M-370e.  401 M  Street  SW.,  WasUngton. 
DC204ea 

TOM  niirrMCR  iNroMUTiON  contact: 
Lawrence ).  Schnaubelt.  Acting  Product 
Manager  (FM)  21.  Registretion 
Division  (TS-767C),  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC  20460 
Office  location  and  telephone  number 
Room  227.  CM  #2. 1921  Jefferson 
Davia  Hi^iway.  Arlington.  VA  22202, 
(703><557-1900 

SUPMAMNTANV  WTOWMATION.  EPA 

issued  a  proposed  rule,  published  in  tbe 
Fedsral  Ragbler  of  December  30, 1968 
(53  FR  53019).  which  announced  that 
Rohm  and  Haas  Co.  of  Independence 
MaU  West  Philadelphia.  PA  19105. 
submitted  pestidde  petition  (PP)  7F3476 
and  food  additive  petition  (FAP)  7H5524 
to  EPA  proposing  the  establishment  of 
tolerances  for  the  fimgidde 
mydobutanil  [alpha-butyl-ati^a-(4- 
chloropheny!)-lW-l.Z4-triazo!e-l- 
propanenitrile]  and  its  metabolites 
containing  both  the  chlorophenyl  and 
triaztrfe  rings  in  or  on  the  following: 
Apples  (whole  fruit)  at  0.5  part  per 
million  (ppm),  wet  apple  pomace  at  1.0 
ppm,  and  dry  apple  pomace  at  5.0  ppm; 
grapes  (whole  fruit)  at  1.0  ppm,  wet 
grape  pomace  at  2.0  ppm,  dry  grape 
pomace  at  lOJO  ppm,  raisins  at  10.0  ppm, 
and  raisin  waste  at  25  ppm:  miDc  at  0.1 
ppm;  meat  and  meat  by-products  (mbyp) 
(except  liver)  at  0.04  ppm:  liver  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.5 
ppm:  and  eggs  at  OM  ppm. 

Subsequently,  Rohm  and  Haas 
amended  the  petitions  by:  Reducing  the 
tolerance  for  eggs  to  0.02  ppm;  and  the 
tolerance  for  liver  of  cattle,  goats,  hogs, 
horses,  and  sheep  to  0.3  ppm;  and  milk 
to  0.05  ppm;  proposing  increases  in  the 
tolerances  for  meat  and  meat  by- 
products (except  liver)  to  0.05  ppm; 
amending  tbe  tolerance  expression  of 
meat  and  meat  by-products  (except 
liver)  to  indude  fat  and  to  spedfy  cattle, 
goats,  hogs,  horses,  and  sheep; 
combining  the  tolerances  for  residues  in 
apple  pomace  (wet  and  dry)  at  5.0  ppm 
and  grape  pomace  (wet  and  dry)  at  iOJO 
ppm;  profKMing  a  tolerance  for  meat  fat 
and  meat  by-products  of  poultry  at  0.02 
ppm;  and  by  amending  tlw  tolerance 
expressions  to  specify  the  metabol)te(8} 
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to  be  regulated  ia  the  raw  aad  proceased 
commo^ties. 

Former  Parts  193  and  561  of  Title  21  of 
the  Code  of  Federal  Regulationa,  in 
which  FAP  7H5524  proposed 
regulations,  have  been  recodified  into  40 
CFR  ParU  185  and  188,  respectivdy,  by 
a  document  published  in  the  Fedsnl 
Register  of  June  29, 1988  (53  FR  24666). 

There  were  no  comments  received  ia 
response  to  the  proposed  rule. 

The  data  submitted  in  support  of  the 
petitions  and  other  relevant  material 
have  been  evaluated  and  diacussed  in 
the  proposed  rule.  Based  on  die  data 
and  information  considered,  the  Agency 
condudes  that  the  tolerancea  wifl 
protect  die  pubfic  health.  Therefore,  the 
tolerances  are  estabSshed  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  dajrs  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  1  fearing  derk,  at  the  address 
given  above.  Sech  objections  sbouM 
specify  the  provisioin  of  die  regulation 
deeaKd  oh^ectioaabk  and  tke  grouda 
for  the  objectkMia.  A  bearing  will  be 
granted  if  the  objectiaoa  are  aupportcd 
by  grounds  legally  sufficient  t»  jaatffy 
the  relief  sou^t 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  (rf  Executive 
OnierU291. 

Pursuant  to  the  reqidnmeBts  oTfte 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat  noi  5  U.S.C  601-012].  die 
Administrator  has  determined  that 
regulations  establishing  new  tcderancea 
or  raising  toleranee  levels  or 
establisyng  exemptloiis  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  sidistantial 
number  of  sraaH  entities.  A  certification 
statement  to  this  effect  was  puUished  in 
the  Federal  Regblar  of  May  4. 1961  (48 
FR  24960). 

List  of  Subjects  fai  09  ant  Parts  180,  MO. 
and  186 

Administrative  practice  and 
procedures.  Agricuknral  commodities, 
Food  additives.  Feed  additives. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  A 1980. 
Douglas  D.  Caavl, 
Director,  Office  of  Pesticide  Programe. 

Therefore.  Chapter  I  of  Title  40  of  die 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180-JAIIENDED1 
1.  bi  Part  18ft 


a.  Hie  audwrity  citation  for  Part  180 
continues  to  read  as  follows: 

AuAoritr  n  U.S.C.  MSa. 

b.  New  1 18a443  ia  added,  to  read  as 
follows: 

9190.443   Mydobutanil  lolarances  for 


(a)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
mydobutanil  [alpha-butyl-alpha-(4- 
chlotopfcaa»<)-ltf-lA4-triaroie-l- 
propanenitrile]  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-(4- 
chloroplHayi>-lH-l.Z,4-toiasole-l- 
propanenitrile  (free  and  boasid)  in  or  ob 


Connnodtty 


Apptes- 
Grapsa- 


1J> 


(14  Tolerances  are  establlabed  kx  die 
combined  residues  ef  the  fungicide 
mydobutanil  (alpka-butyl-alpha-(4- 
chlorophenyl)-l//-1.2.4-triazole-l- 
propanenitrile  and  its  metabolites, 
alpha-(3-hydKixybutyf)-a^>ha-(4- 
duoi  opheu jrf)'l//*l  ,2,4-triBzole-l- 
propanenitrile]  (free  and  bound)  and 
alpha-<4<Miirupfci  igilMphMa.* 
dihydroKybatyl>-lM-lX4-«riaaole-l- 
propanenitrile.  in: 


c.a..««r 

Parts  par 

mBton 

l«r-    - 

ftOS 

(c)  Tolerances  are  estaldiahed  far  the 
combined  reaidues  of  die  fa«ngiriH» 
mydobutaaii  (alpba-lM^-alpba-(4- 
dilorophenyl]-l/M.2.4-triazole-l- 
propcmenitrile]  and  its  metabolite  {dpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenyn-l//-l,2.4-triazole-l- 
propanenitrile  (free)  in: 


Commodfy 


Calfla.  tet .«... 
Cattia,  livar».. 
Cattla.  inaat.. 
Cataa.mbyp. 
Eggs. 


Goals,  lal — 
Qoats.livar... 
Goate.  meat.. 
Goats,  mbyp. 

Hogs,  bvof.—.. 
Ho9»,nwt_. 
Hogs,  mbyp.. 
Horses,  tat— 


Horses,  mbyp. 

PouHry.  tat 

Pouiay.  meat- 


0.05 

0.3 

OjOS 

0.05 

0.02 

0.05 

0.3 

a05 

0.05 

005 

0.3 

005 

ao5 

0.05 

93 

OJM 

0.05 

0.02 

0.02 


Commodtty 


Pouilry,  mbyp.. 

Sheep,  tat 

Sheep,  livar 

Slieep.  meat... 
Sheep,  mbyp.. 


0j02 

0.05 
OJ 
0.05 
0.05 


PART  185-[AMENDED1 

2.  In  Part  185: 

a.  The  authority  dtation  for  Part  185 
continues  to  read  as  EoOows: 

AiUkacity:  21  U.&C  34Bw 

b.  By  revising  I  ia6438a  to  delete  die 
existiBg  temporary  food  additive 
tolerance  on  raisins  and  replace  it  with 
a  regulation  aa  foUowa: 

t1t&4SS0   Mycletoutani. 

Tolerances  are  eetablislied  for 
combined  residues  of  tbe  fongidde 
eaydohutanii  {alpfaa-faatyi-aipbaH(4- 
cUoropheQyl)Klff-1.2.4-triazole-l- 
propaaenilriie]  and  its  metabolite  aipiia- 

(3-bydraxybitfylH^^'<4- 
chlora9hcMyi)-l/^lX4-4riaaole-l- 
propanenitrde  {ftem  aad  bound)  ia  or  on 
the  following  food  additive  commodity: 


10.0 


PART  18ft-(AMEIIOEO] 

S.iBnBrtl8ft    - 

a.  Tiie  auditMitjf  tJtatiun  for f%rt  190 
contiauca  to  reed  aa  foUuevs. 

AndMi^r  21  u&c  ssa 

b.  By  revising  i  18&43S&  to  delete  die 
existiag  temperaiy  foed  additive 
tolerancea  on  apf^  pomaca.  grape 
pomace,  and  raisin  waste  and  replace 
them  with  a  rsgulation,  to  read  a» 

foUc 


§186.4380    MyclolNitani. 

Tolerances  are  established  for 
combined  residues  of  the  fangicide 
mydobutanil  [alpha-butyl-alpha-(4- 
cliIoropheiiyl)-l/F-l,2.4-triaaole-l- 
propanenitrile]  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenyl)-l/f-1.2.4-^iazole-l- 
propanenitrile  (free  and  bound)  in  or  on 
the  foUowing  feed  additive  oonBniodities: 


Apple  psiwaca  («Mt  and  Ay|- 
Grape  pomace  («»e(  and  diy) . 


par 


S.0 
10X) 
25.0 


[FR  Doc  80-2968  Filed  2-7-80;  8:45  am] 
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FEDERAL  COMMUNICATIONS 


Padenl  Coiiimunicatlolu  Commi— Joa 


Federal  Communicatioiu  Ckmunission. 


47CFRPart73 

[MM  Doeiwt  No.  tr-tlt;  MMOTSl 

Radto  Broadcasting  Sarvteaa;  Ewporta, 
K8 


ti  Federal  Commuiiications 
CommiMion. 

action:  Final  rule. 


I  This  document  allots  FM 
Channel  2S8A  to  Emporia,  Kansas,  in 
response  to  a  petition  filed  by  Emporia 
Broadcasting.  There  is  a  site  restriction 
6  kilometers  (3.7  miles)  southwest  of  the 
community.  The  coordinates  for  Channel 
258A  are  38-22-00  and  96-13-64.  The 
Notice  proposed  allotment  of  Channel 
241A  to  Emporia,  but  to  prevent 
foreclosure  of  possible  expanded  service 
in  Derby,  Kansas,  a  staff  study 
determined  that  Channel  258A  was 
available  for  use  at  Emporia,  providing  a 
third  service  to  the  community.  With 
this  action,  this  proceeding  is 
terminated. 

OATn:  Effective  March  2a  1868.  The 
window  period  for  filing  appHcations 
will  open  on  March  21, 1968,  and  doea 
on  April  2a  1988. 


ftTION  OONTACR 
Kathleen  Scheoeria,  Mass  Media 
Bureau.  (202)  e94-e63a 
■iwpiiMiiiiMiy  —POWMaTiOitThia  ia  a 
summary  of  the  Conuniasion's  Report 
and  Order,  MM  Docket  Na  87-616, 
adopted  January  18, 188a  and  released 
Felmary  2, 198a  The  fuUlaxt  of  this 
Commission  decision  is  available  for 
inspection  and  copying  daring  normal 
business  hours  in  the  FCC  DMkets 
Branch  (Room  230),  1018  M  Street  NW.. 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

list  of  Subfeds  in  47  CFR  Part  71 

Radio  broadcasting. 

PAfrr73-(AMENOEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AmhatHy:  47  U.&C  154.  aOS. 

2.  In  1 73.202(b),  the  Table  (rfFM 
Allotments  is  amended  under  Kansas  by 
adding  Channel  2S8A  at  Emporia. 


Deputy  Chief,  Policy  and  RuJet  Division, 
Mau  Media  Bureau. 
(PR  Doc  8B-2B33  Filed  2-7-48: 8:46  am] 
I  ooea  sna-svii 


47CFRPart73 

[MM  Dodiet  No.  88-288;  RM-8880] 

Radte  Broadcasting  Sarvteasi  Port 
Qftaon,M8 

AOCNCv:  Federal  Communicatiotts 
Commission. 

action:  Final  rule. 


:  This  document  allots  FM 
Channel  283A  to  Port  Gibson, 
Mississippi,  as  that  community's  first 
FM  broadcast  service,  in  response  to  a 
petition  filed  by  Evan  Doss,  jr.  The 
coordinates  for  Channel  283A  ara  31-67- 
30  and  90-68-00.  With  this  actitxi,  this 
proceeding  is  terminated. 

DATU:  Effective  March  2a  1986.  The 
window  period  for  filing  appUcations 
will  open  on  March  21, 19ea  and  dose 
on  ^Mll  2a  1968. 


ITWN  CONTACT. 

Kathleen  Scheuerie.  Mass  Media 
Bureau.  (202)  634-663a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  8»-483, 
adopted  January  18, 1868  and  released 
February  2. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1918  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  867-360a  2100  M  Street  NW..  Suite 
14a  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  7t 

Radio  broadcasting. 

PART7»-[AMEN0ED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aalhofitr  47  U.&C  154. 303. 

178.888   [Aaiended] 

2.  In  i  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  adding  Channel  263A  at 
Port  Gibson. 


Deputy  Chief,  Policy  and  RuleaDiviaion, 
Mast  Media  Bureau. 
[FR  Doc  80-«934  Filed  2-7-88;  8:45  am] 
sauaa  COOS  tris-si-« 

47CFRPart73 

(MM  Docket  Na  88-811;  RM-8230] 

Radto  Broadcasting  SarvlCM;  mchton, 


AOmcv:  Federal  Communications 
Commission. 

ACnow  Una!  rule. 


r.  This  document  allots  FM 
Channel  243A  to  Richton,  Mississippi,  in 
response  to  a  petition  filed  by  Richton 
Broadcasting  Company.  The  allotment 
could  provide  Richton  with  its  first  FM 
broadcast  service.  The  coordinates  for 
Channel  243A  at  Richton  are  31-16-12 
and  88-56-1&  With  this  action,  this 
proceeding  is  terminated. 

iMTn:  Effective  Mardi  2a  198a  The 
window  period  for  filing  apidications 
will  open  on  March  21. 198a  and  dose 
on  A|wil  2a  1968. 


KTION  CONTACn 

Kathleen  Scheuerie,  Mass  Media 
Bureau.  (202)  634-e63a 


fARV  MKMMATMNCThiS  is  S 
summary  of  the  Commission's  Report 
and  Ot^er.  MM  Docket  No.  66-311. 
adc^ted  December  21, 196a  and 
releesed  February  1, 196a  The  full  text 
of  tfaia  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  frt>m  the  Conuiission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-d60a 
2100  M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

List  af  Subjects  in  47  CFR  Part  78 

Radio  broadcasting. 

PART79-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aotfaoflty:  47  U.S.a  154. 303. 

170202    (Antsndedl 

2.  In  1 73.202(b),  the  Table  of  FM 
Allotments  is  amended  under 
Mississippi,  by  adding  Richton.  Channel 
243A. 
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Fedtrat  CoBuaunicatioiu  Comnission. 
Slav*  KamiiMr, 

Deputy  Chief  Policy  and  Rules  Oiwiskm. 

Mass  Media  Bureau. 

(FR  Doc  89-2935  Filed  2-7-88:  Sslft  aai] 


47CFRP»t7S 

[MM  Doekst  No.  88-452;  IW-«312] 


AOENCV:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

auMMARV:  The  Conmiission,  at  the 
request  of  Inter-Island  <^-"™muniffattffns. 
Inc..  substitutes  Chennel  2e0C2  for 
Channel  230A  at  Garapan.  Saipan.  and 
modifies  its  license  for  Station 
KZMI(F&iQ  to  specify  operation  on  &e 
higher  powered  ckanaeL  Ckannsl  2B0C2 
can  be  allotted  to  Ganp«i,  Saipan,  in 
compUwnoe  with  tke  Comadssaen's 
aiinimam  distance  aeparatiop 
reqatreoMata.  The  ooordlBatea  fsr  this 
aUotnent  ara  IfoiA  Ladtade  lS-18-e8 
and  Eaat  LoagttKle  145-43-20.  With  dils 
action,  this  prnreedhig  is  terminated. 

tWBtllVI  IMTC  hteldl  2a  198a 


PON  RNHMn  MPONMATION  contact: 

Naocy  J.  Watts.  Mass  Media  Boreaa. 
(202)  6a4-6S3a 

summary  of  Hw  Coamissieo's  Re|MM 
and  Order,  MM  Docket  Ne.  88-452, 
adopted  Docsaibar  SI,  198a  and 
relaasad^braaiy  1, 108a  The  faH  text 
of  this  CwsMissiuii  dedsioB  is  aveilabie 
for  inspectiOB  and  copying  during 
nomd  business  hears  in  die  FCC 
Dockets  Branch  (Room  23^  1919  M 
Street  NW..  WasUngtoa.  DC  The 
conplete  text  cf  ddsdariiioa  may  also 
be  purchased  frtmi  the  Commission's 
copy  contractors,  latemational 
TranscriptioB  Service.  (202)  eS7-a60a 
2100  M  Street  NW..  Suits  14a 
Wasidi^loB.  DC  20037. 

List  of  Subjecto  in  47  CFR  Part  73 
Radio  broadcasting 

PART  73-{AMENDE01 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 

Aiahariljr:  47  U.&C  SS4.  aox 

S73.202    [AsMnded] 

2.  Section  73.20^bJ.  the  TaUe  of  FM 
Allotments  for  Garapan.  Saipan,  is 


revised  by  renunring  Qnanci  230A  and 
adding  Channel  260C2. 
Steve  Kaainar, 

Deputy  Chief.  P(dicyaad  Halm  Diriskm, 
Mass  Media  Bureau. 

[FR  Doc  80-2838  Filed  t-7-8e;  8:45  ao^ 

SNJJMS  COOE  •71>-*1-M 

47CFRPart73 

[MM  Docket  No.  8^187;  MI-42171 


CrocketLTX 

AQCNCTt  Federal  Conmnnications 

Commission. 

action:  Final  rule. 


R  lids  document  substitutes 
Channel  224C2  for  Channel  Z24A  at 
Crodcett  Texas,  and  modifies  the 
license  of  Station  KIVY^^  to  specify 
operation  on  the  higher  dass  co- 
channel,  at  die  request  of  James  H. 
Gibbs,  d/b/a  Pioneer  Broadcasting. 
Action  taken  herein  could  provide  a 
second  wide  covetage  area  FM  service 
at  Crodcett.  The  upgraded  fadlities  can 
be  constructed  at  the  current  transmitter 
site  of  Station  KTVT-FM  consistent  with 
the  Commission's  mminmi  fiMttanre 
separation  requkemeats.  The 
coordinates  are  31-18-20  and  OS-27-oa 
With  this  action,  thia  proceeding  is 
terminated. 
IFFEdlVC  DATC  March  2a  198a 


FONRNnMCR 

Patricia  Rawliags.  (20^  634-6530. 

This  is  a  suauaaiy  of  die  Canaiisaioa's 
Report  aad  Order.  MM  Daeket  ^k>.  6»- 
197,  adopted  December  21. 188a  and 
released  Febraary  1, 198a  Hie  full  text 
of  iUs  ConHniBsien  dadsion  is  availafcla 
for  inspection  aad  copying  dwing 
normal  business  hears  in  the  FCC 
Dockets  Branch  (Room  23(B.  1919  M 
Street  NW..  Waahii«ton,  DC.  Tbe 
complete  text  of  this  dedsioa  aiay  also 
be  purdiased  from  the  Conunission'a 
copy  contractors,  Intematianal 
TraBMription  Service,  (202)  857-380a 
2100  M  Street  NW..  Suite  14a 
Washington,  DC  20037. 

List  of  Sofaiecta  ia  47  CFR  PMt  78 

Radio  broadcasting. 

PART73-(AMENOeO] 

1.  Tbe  audwrity  dtation  for  Part  73 
continues  to  read  as  faUowK 

Autbofity:  47  IJ.aC  154, 3BS. 

§73.202   [Amended] 

2.  Sectna  73.20e{b).  die  Table  of  FM 
Allotments  is  aaeaded.  under  Texas,  by 


removing  Channel  224A  and  addina 
Channel  224C2  at  Crockett. 
Steve  KuniiMr, 

Deputy  Chief.  Policy  end  Rales  Dhrishm. 

Mass  Media  Bureau. 

(FR  Doc  88-2837  Filed  Z-7-aS;  8:45  am] 
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47  CFR  Part  73 

[MM  DOGtESt  Mo.  C9*25S;  rH^^MSI 

Rftdio  Brotttfcssllfif  S6rviCOT; 
TX 


AOENCV:  Federal  Comnmrications 
Commission. 

action:  Final  rule. 


fz  Tns  document  substitutes 
Channel  274C2  for  Channel  272A  at 
Jasper,  Texas,  and  modifies  the  license 
of  Station  KWYX(FM)  to  specify 
operation  on  die  hi^ier  dass  dianneL  at 
the  request  of  KTX)  Radio,  inc.  Action 
taken  herein  could  provide  a  second 
wide  coverage  area  FM  service  at 
Jasper.  A  site  restriction  of  23.7 
kilometers  (14.7  miles)  north  of  the 
community  is  required  at  coordinates 
31-07-54  and  93-86-2a  With  diis  action, 
this  proceeding  is  terminated. 

EFFECTIVE  OATE:  March  2a  198a 

RM  RMTHBR  MPONMATION  CONTACT: 

Patrida  RawUngs.  (202)  634-6530. 


rARY  INTONMATION.  This  is  a 

summary  of  the  Commissioo's  Report 
and  Older.  MM  Docket  Na  a8-2Sa 
adopted  January  la  1080.  and  released 
February  2. 198a  The  {all  text  of  this 
CommissioB  dedsioo  is  availalile  for 
inspection  and  copying  during  aonnal 
business  hours  in  &e  FCC  Dockets 
Branch  (Roan  230).  1919  M  Street  NW.. 
Washii^ten.  DC  The  conplete  text  of 
this  decisioa  may  also  be  purchased 
bitm  the  Commianion's  copy  contradors. 
IntoiMtiottal  Transcription  Service. 
(802)  857-388a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  200S7. 

List  of  Subfeds  ia  47  <7R  Part  7S 

Radio  broadcasting. 

PART  73-{AMEN0EO] 

1.  The  authority  dtation  for  Part  73 
continues  to  reed  as  feUowK 

Audiority:  47  U.SjC  154. 303. 

§73.202    [Amended] 

2.  Section  7S.a02(b).  die  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 


ffM       Padml 


/  VoL  54,  No.  26  /  Wednesday.  February  &  1968  /  Rales  and  r.agulationa 
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removing  Channel  272A  and  adding 
OmuumI  274C2  at  Jasper, 


D^Mty  Chief.  MicymdRuim  DM$Jon. 

MatrhMia  Bureau. 

P>K1loc  10-3898  Flkd  Z^r-mtMem] 


47CRIPwt7t 


WA 

ti  Federal  CoBUDttnications 
Conunlssion. 

MTIOh;  Final  role. 


n  This  docoment  substitatss 
Channel  237C2  for  Channel  237A  at 
Ellensburg.  Washington,  and  modifies 
the  license  of  Station  KXLE-FM  to 
specify  operation  on  the  higher  class  co- 
channel,  at  the  request  of  KXLE.  Inc. 
The  community  could  receive  its  second 
wide  coverage  ana  FM  service.  Hie 
station's  current  transmitter  site  can  be 
used  for  the  channel  change,  at 
coordinates  47-00-00  and  120-31-40. 
Canadian  government  has  ctmouired  in 
the  allotment  With  this  actioo.  this 
proceeding  is  terminated. 

MTl:  Mardi  2a  lOaa 


RTNM  contact: 

Patrida  Rawlin^  (202)  684-eS3a 


r/MV  MMRM/moH:  This  is  a 
'  of  the  CooBBdssion's  Report 
end  Order.  MM  Docket  Na  88-177. 
adopted  January  18.  IflOS,  and  released 
February  2. 1900.  The  fcill  text  of  dds 
Commission  dedsioa  is  cvaileble  for 
Iwipection  end  copying  daring  noHnai 
business  hoars  bi  me  FOC  Dockets 
Branch  (Room  230).  1010  M  Street  NW.. 
Washington.  DC  Hie  oonqtlete  text  of 
this  de^rion  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
international  Transcription  Service. 
(202)  857-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

list  of  Soblects  la  47  CFR  Part  78 

Radio  broadcasting. 

PARTyf-iiM^NOeDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AoilHritr  47  U.&C  154. 301 


178.802   (ANMndedl 

2.  Section  73.202(b).  the  Tsble  of  FM 
Allotments  is  amended,  under 
Washington,  by  removing  Channel  237A 


and  adding  Channel  237C2  at 
EUensburg. 


Deputy  Chief.  FoUcy  ondRuke  Dhlehn. 

Maee  MuBa  Bureau. 

[PR  Doc  88-2898  Plied  8-7-89;  8:48  am] 


47CntPwt78 

[MM  Ooehel  Ndl  88-24;  Mft-00021 


WA       _._  ^»«»-.  -'•  «• ' 

R  Federal  CoauavnieatlOaii 
Ceiainiiiion. 

I  Final  rule. 


I  This  document  sUots  Channel 
287A  to  Pasco.  Washington,  ss  diet 
.  community's  second  local  FM  service,  et 
the  request  of  West  Pasco  Fine  Arts 
Radio.  A  site  restriction  of  24  kilometers 
{lA  mlHes)  west  of  the  community  is 
required  at  coordinates  48-13-41  and 
118-07-42.  Canadian  concuirence  has 
been  received.  The  allotment  has  been 
made  to  Pasoo  instead  of  West  Pasco, 
since  insufficient  evidence  was 
presented  to  conclude  the  community 
status  of  West  Pasco  for  allotment 
purpoees.  With  this  action,  this 
proceeding  is  terminated. 
DATU:  Effective  March  2a  108a  The 
window  period  for  filing  amplications 
wrfll  open  on  March  21. 19ea  and  close 
CO  ^liiril  2a  looa 


iTMM  contact: 
Patrida  Rawlings.  (202)  834-853a 
8UPeUMBfTANV  ■»OIIIIATIOit  TUs  is  a 
smmnary  of  the  Commission's  Report 
and  Order.  MM  Dodcet  Na  88-24. 
adopted  December  21. 196a  and 
rrieased  February  1. 1980.  The  full  text 
of  4ds  Commission  decision  is  available 
for  inraecticm  and  copying  during 
normal  business  hours  in  the  FCC 
DodcelB  Brandi  (Room  230).  1919  M 
Street  NW..  Washington.  DC  TIm 
complete  text  of  dds  dedsion  may  also 
be  purchased  from  tlie  Commission's 
copy  contractors.  International 
Transcripti<n  Service,  (202)  8S7-380a 
2100  M  Street  NW.,  Suite  14a 
Washington,  DC  20037. 

List  of  Subjects  te  47  CFR  Part  78 

Radio  broadcasting. 

PART  78-(  AMENDED] 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U8..C  154. 309. 

178.208    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 


Washbigton.  by  adding  Ch^mel  267A  at 
Pasco. 


Deputy  Chief,  Polipy  ondRulee  Dhisiotu 
Moaa  Media  Bureau. 
(PR  Doc  88-2840  FUed  3-7-40;  a}45  am] 
I  ooes  S7is-tHi 


DEPARTMENT  OP  COMMERCE 
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SOCFRPwtffTS 

[DoehslNo. 81181-8019]  ,  ,    ^ .  ,  .   v. 


R  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  closure:  request  for 
comments. 


r:  The  Director.  Alaska  Region, 
NMFS  (Regional  IMredw),  has 
determined  that  the  shares  of  the  total 
allowable  catdi  (TAC)  for  sablefish  that 
will  be  allocated  in  part  of  the  Bering 
Sea  for  the  1900  fislidng  year  an  needed 
as  bycatch  amounts  to  support  other 
directed  fisheries  for  groundfish  in  the 
Beri^  Sea  by  all  gear  types  during  the 
1989  fishing  year.  The  Secretary  of 
Commerce,  merefon,  is  pnrfdbiting 
directed  fishing  for  sablefish  in  part  of 
the  Bering  Sea  using  all  gear  types 
during  the  1988  fisfatog  year.  Vai*  sction 
is  necessery  to  prevent  wastage  of 
sablefish  that  would  otherwise  occur  if 
seblefish  Quotas  wen  reached 
prematurely.  This  action  is  intended  to 
cany  out  objectives  contained  in  the 
fishery  management  plan  used  for 
nmnjiging  groundfish  resouToes  in  the 
Bering  Sea  and  Aleutian  Islands. 
DATO:  Effective  February  3, 198a 
Comments  are  invited  until  February  21. 
1969. 


:  Comments  should  be 
sddressed  to  Steven  Pennoyer,  Diredor. 
Alaska  Region  (Regional  Dbector), 
National  Marine  Fisheries  Service.  P.O. 
Box  2166a  Juneeu.  Alaska  99602-106a 


iTiON  contact: 
Ronald ).  Berg  (Fishery  Management 
Biologist.  NMFS),  007-668-723a 
OUefLBMNTANV  WfOWMATION:  This 
notice  addresses  the  need  to  dose  the 
directed  sablefish  fishery  by  all  gear 
types  in  the  Bering  Sea  Subarea  within 
the  Bering  Sea  and  Aleutians  Islands 
management  area.  Regulations 
pertaining  to  management  of  the  Bering 
Sea  Subarea  are  at  50  CFR  Part  675. 
These  regulations  implraient  the  PMP 


for  the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area. 

Sablefish  are  caught  in  directed 
fisheries,  and  are  also  caught 
inddentally  while  fishing  for  other 
groundfish  spedes.  Amounts  of 
incidental  catches  of  Sablefish  must  be 
considered  when  managing  total 
allowable  catches  (TACs)  available  in 
1989.  The  Secretary  is  establishing  TACs 
for  each  of  the  target  groundfish  species, 
induding  sablefish,  after  having 
counsulted  with  the  North  Pacific 
Fishery  Management  Council  (Council). 
The  Council  met  during  December  S-9, 
1988  and  adopted  TACs  for  each  of  the 
target  spedes,  and  is  recommending  that 
the  Secretary  implement  these  for  the 
1969  fishing  year,  which  beghis  January 
1.  For  sablefish,  the  Council 
recommended  a  TAC  for  the  Bering  Sea 
Subarea  of  2,380  mt 

All  the  amounts  cumndy  allocated  to 
all  gear  types  in  the  Bering  Sea  Subarea 
are  expected  to  be  caught  as  bycatch 
while  fishing  for  other  groundfish 
spedes.  The  Secretary  of  Commerce, 
therefore,  is  dosing  the  Bering  Sea 
Subarea  to  all  directed  fishing  for 
sablefish,  effective  January  1, 1969. 

Under  §  675.20(a)(7)  of  regulations 
governing  the  Bering  Sea  and  Aleutian 
Islands  Area  groundfish  fishery,  when 
the  Regional  I}irector  determines  that 
the  amount  of  TAC  of  any  large  spedes 
or  of  the  "otha  spedes"  categmy 
remaining  during  die  fishing  year  is 
necessary  for  bycatch  in  the  fisheries  for 


other  groundfish  species  during  the 
remainder  of  the  ^hing  year,  the 
Secretary  wrill  publish  as  a  notice  in  the 
Federal  Register  prohibiting  directed 
fishing  for  Siat  spedes  or  the  "other 
species"  category  for  the  remainder  of 
the  fishing  year.  Since  sablefish 
bycatches  would  be  retainable,  wastage 
is  reduced. 

Trawl  vessels  as  well  as  other  gear 
types  conducted  direded  fisheries  for 
sablefish  in  the  Bering  See  Subarea  in 
198&  The  Secretary  dosed  the  directed 
sablefish  fishery  in  Bering  Sea  Subarea 
on  June  11, 1968  (53  FR  2232a  June  15, 
1966).  Further  catches  were  required  to 
be  discarded  at  sea. 

The  Regional  Director  finds  that 
directed  fishing  by  vessels  using  aU  geu 
types  in  Bering  Sea  Subarea  of  the 
Bering  Sea  and  Aleutian  Islands 
management  unit  would  be  likely  to 
occur  early  in  the  1989  fishing  year.  The 
Regional  Director's  findings  are  based 
on  two  fads.  First,  the  price  paid  to 
fishermen  for  sablefish  in  1988  averaged 
about  $1.70  per  pound,  and  will  likely  be 
this  much  in  1989,  which  will  continue  to 
attract  significant  effort  early  in  the 
year.  Second,  the  Council  adopted  a 
management  policy  at  its  December  1966 
meeting  which  rejects  the  current  access 
system  in  the  sablefish  fishery.  The 
Council  intends  to  develop  an 
alternative  management  system  which 
would  rationalize  future  partidpation  in 
the  sablefish  fishery.  Additional 
numbers  of  fishermen  are  likely  to 


partidpate  in  die  1989  sablefish  fishery 
to  gain  possible  foture  righte. 

Absent  this  dosure,  available 
amounts  of  sablefish  would  be  caught 
early,  and  force  the  Seoetary  to  declare 
sablefish  a  prohibited  spedes. 
Additional  catches  could  not  be 
retained,  resulting  in  their  being 
discarded  at  sea  whidi  would  be  a 
waste  of  a  commerdally  valuable 
resource.  Under  S  675.20(aK7),  the 
Secretary  is  prohibiting  directed  fishing 
for  sablefish,  defined  at  {  675Z  in  the 
Bering  Subcuea  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
during  the  1989  fishing  year. 

Public  comments  on  this  notice  of 
dosure  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
until  February  21. 1969. 

Classification 

This  action  is  taken  under  f  675.20 
and  complies  with  Executive  Order 
12291. 

List  erf  Subjects  hi  58  CFR  Part  87S 

Rsheries,  Reporting  and 
Recordkeeping  requirements. 

Dated:  February  3. 1989. 

Ridianl  H.  Sdiariar. 

Director  of  Office  ofFisheriea  ConeervatioB 
and  Management,  National  Marine  Fisheriea 
Service. 

[FR  Doa  89-2989  Filed  2-3-89;  4:34  pm] 
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Vol.  M.  No.  25 

WedoeMky.  hfanaqr  a  tm» 


TNs  MCtion  of  ttw  FEDERAL  REGISTER 
containt  notioes  to  Om  puMc  of  ttw 

prepOMd   IMUMOM   of  TUlM   And 

rvguMionM.  lYw  purpose  of  fliMi 

opportunty  to  pvtiolpcto  in  Vw  hm 
inldna  ate  to  Mh  adoiMtei  of  ttv 


OEPAinWENT  OF  AOmCULTURE 


7CFRPartMf 

(Doelwt  No.  AO-C8-M;  nr-M-1021 

OranoMi  Gtatpvfrutti  TMMMlnM,  wid 


Miwnanwni  oi  ■wnmin^  AgrwiNsiii 
md  Oracf  No>  905 


r  Agricultural  Mariceting  Service, 
USDA. 

action:  Propoaed  rule  and  opportunity 
to  file  exceptions. 


:  This  recoaunended  decision 
invites  written  exceptions  regarding 
proposed  amendments  to  Maricetiag 
AgreemeDt  and  Order  flOS.  covering 
Florida  oranges,  grapefruit  tangerines, 
and  tangelos.  The  amendments  would: 
(1)  Qassify  Canada  and  Mexico  as 
export  markets  rather  than  domestic 
markets  as  they  are  now;  (2)  define  the 
Interior  District  and  the  bidian  River 
District  in  the  marketing  order  (3) 
authorize  changing  the  eligibility 
requirements  for  grower  members  on  the 
Qtrus  Administrative  Committee;  (4) 
authorize  the  committee  to  borrow 
money  to  fund  committee  operations  in 
emergency  situations;  and  (5)  provide 
for  the  conduct  of  periodic  referenda  on 
continuance  of  the  order  every  six  years. 
The  proposed  amendments  are  designed 
to  improve  the  administration  and 
functioning  of  the  marketing  order. 
DATK  Written  exceptions  must  be  filed 
by  March  la  1989. 

/moiww;  Written  exceptions  should  be 
filed  with  the  Hearing  Qeik,  United 
States  Department  of  Agriculture,  Room 
1079.  South  Building.  Washington.  DC 
20250.  Pour  copies  of  all  written 
exceptions  should  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  during  regular  business 
hours. 


Specialist,  Marketing  Order 
AoniBistfstiOB  sfaBQi,  Piult  snd 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  «48e.  Room  282S-S,  Washington, 
DC  200K>-M5e,  triephone:  202-«75-an8, 
or  John  R.  Tolh,  Officer-in-CStarge. 
Southeast  Maiketiqg  fitAd  Office, 
Florida  Otms  Bnfloing,  800  9rd  Street 
NW.,  P.OBox  2278,  Winter  Haven. 
Florida  S808S-2278,  teleiriiane:  813-29^ 
4770.  Copies  of  this  decision  may  be 
obtained  from  either  of  the  above  named 

*      **   if  ill    ■!■ 

mtBviuuajs. 


rAMV  mpommtiom:  Prior 
Document  in  this  Proceeding:  Notice  of 
hearing  issued  January  7. 1988,  and 
published  fai  the  Federal  RegMer  (53  FR 
808,  lanuaiy  14, 1988). 

This  administrative  action  is  govemad 
by  the  provisions  of  sections  KM  aod  SS7 
of  rale  5  of  the  United  States  Coda  and. 
Uierefbre,  is  excluded  bom  the 
requirements  (rfExacative  Ocder  12281 
and  Departmental  R«griati«B  1512-1. 


kTMN  contact: 
Gary  D.  Rasmussen,  Marketing 


Notice  is  hereby  given  af  the  filing 
with  the  Hearing  dedc  of  this 
recommended  decision  with  respect  to 
the  proposed  amendmeats  of  Marketing 
Agreement  and  Order  Na  90i  (order),  as 
amended  (7  CFR  Part  905),  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida. 

This  notice  of  filing  of  the 
recommended  decision  and  of 
opportunity  to  file  exceptions  thereto  is 
iuued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  801-674), 
hereinafter  referred  to  as  the  Act  and 
the  applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
orders  (7  CFR  Part  900). 

This  proposed  amendment  of  the 
order  is  based  on  the  record  of  a  public 
hearing  held  in  Lakeland.  Florida  on 
February  17, 1988.  The  amendment 
proposals  considered  at  the  hearing 
were  submitted  by  the  Citrus 
Administrative  Committee,  hereinafter 
referred  to  as  the  committee,  established 
under  the  order.  The  United  States 
Department  of  Agriculture  (Department) 
proposed  that  it  be  authorized  to  make 
any  necessary  conforming  changes. 

Small  Business  Coosldentioiis 

In  accordance  with  the  provisions  of 
the  Regulatory  FlexibUity  Act  (RFA)  (5 


U.8.C  801-612),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  nnmber  of  smafl  entities. 
Small  agricuhural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.2)  as 
those  having  annual  gross  revenues  for 
die  last  three  jrean  erf  leas  than  $500,000. 
SmaD  agricultural  service  firms,  which 
include  shippers  under  this  ordw,  are 
defined  as  those  firms  with  grass  annual 
receipts  of  less  than  $3,900,000. 

The  purpose  of  the  RFA  Is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  smafl  businesses  wrffl  not  be 
unduly  or  disproportionately  burdeaed. 
Interested  persons  were  invited  in  the 
notice  of  hearii^  to  present  evidence  on 
the  probable  regulatory  and 
informational  impact  of  the  proposed 
changes  on  small  businesses.  Witnesses 
who  presented  testimony  on  this  subject 
were  generally  of  the  opinion  fliat  the 
proposed  amendments  would  benefit 
such  businesses.  Maiketing  orders 
issued  pursuant  to  the  Act  and  rules 
issued  thereunder  are  unique  in  that 
they  are  brought  about  through  group 
action  of  essentiaDy  smaD  entities  acting 
on  their  own  behalf.  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities. 

'     During  the  1986-67  season,  about  100 
shippers  of  Florida  oranges,  grapefruit 
tangerines,  and  tangelos  were  subject  to 
regulation  under  the  order.  In  addition, 
there  are  about  13,000  orange,  grapefridt 
tangerine,  and  tangelo  producers  in 
Florida.  A  minority  of  these  shippera 
and  a  majority  of  the  producers  may  be 
classified  as  small  entities. 

The  proposed  amendments  to  the 
marketing  order  include  classifying 
Canada  and  Mexico  as  export  markets 
rather  than  domestic  markets  as 
currently  provided.  Such  a  change  is 
expected  to  result  in  expanded  Florida 
citrus  sales  by  permitting  shipment  of 
the  grade  and  size  of  fruit  more 
consistent  with  the  demand  and 
preference  of  the  consumers,  thereby 
benefitting  Florida  citrus  producers  and 
shippera.  This  change  would  not 
adveraely  affect  small  entities. 

The  proposal  to  make  the  Interior 
District  synonymous  with  Regulation 
Area  I  and  the  Indian  River  District 
synonymous  with  Regulation  Area  II 
would  facilitate  the  marketing  of  citrus 
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through  the  use  of  commonly  used 
terms,  thus  benefitting  growen  and 
producers. 

The  proposed  amendment  which 
would  authorize  the  committee  with  the 
approval  of  the  Secretary,  to  change  the 
eligibility  requirements  for  grower 
members  and  grower  alternate  members 
to  serve  on  the  committee,  would 
provide  a  means  to  increase  the  number 
of  qualified  growers  who  could  serve  on 
the  committee.  This  change  should  have 
no  adverse  affect  on  small  entities. 

The  proposed  amendment  to  permit 
the  committee  to  borrow  money  in 
emergency  situations  would  provide  the 
committee  with  additional  flexibility  in 
financing  committee  operations  during 
such  emergency  situations,  and  thereby 
benefit  producers  and  shippera  who 
operate  under  the  order.  There  should 
also4)e  no  advene  effect  on  small 
entities  due  to  the  change. 

The  proposed  amendment  to  require  a 
continuance  referendum  every  six  yeara 
would  provide  producen  the 
opportimity  to  periodically  vote  on 
whether  the  order  should  be  continued. ' 

All  of  the  proposed  amendments  set 
forth  in  this  document  are  designed  to 
enhance  the  administration,  operation 
and  functioning  of  the  order  and  should 
result  in  an  overall  positive  economic 
impact  on  small  businesses. 

The  proposed  amendments  to  the 
order  would  have  no  sig^cant  impact 
on  the  recordkeeping  and  reporting 
burdens  of  the  affected  industry. 
Moreover,  the  proposed  amendments 
(including  referenda  every  six  yean) 
would  not  change  the  reporting  and 
recordkeeping  requirements  under  the 
Paperwoik  Reduction  Act  of  198a  which 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(0PM)  (Approval  Na  0581-0094). 

Material  issues 

The  material  issues  of  record 
addressed  in  this  decision  are: 

(1)  Whether  to  designate  Canada  and 
Mexico  as  export  maricets  for  purposes 
of  establishing  quality  regulations  under 
the  order,  rather  than  domestic  mariiets 
as  they  are  now; 

(2)  Whether  to  include  the  terms 
Interior  and  Indian  River  Districts  in  the 
definitions  making  them  synonymous 
with  Regulation  Area  I  and  R^ulation 
Area  II: 

(3)  Whether  to  change  the  eligibility 
requirements  for  grower  membera  to 
serve  on  the  committee,  by  permitting 
them  to  also  be  shippen  or  employees  of 
shippen  who  grow  citrus  fiuit  under  the 
order, 

(4)  Whether  to  permit  the  committee 
to  borrow  money  to  fund  committee 
operations  in  emergency  situations; 


(5)  Whether  to  require  a  referendum 
every  six  yean  to  determine  if 
producen  favor  continuance  of  the 
order  and 

(6)  Whether  to  make  conforming 
changes. 

Hndings  and  Cooduslons 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  adduced  at  the  hearing  and 
the  record  thereof,  are: 

(1)  Section  905.9  should  be  amended 
by  deleting  reference  to  Canada  and 
Mexico  and  thus  making  them  export 
markets  rather  than  domestic  markets, 
and  S  905.52  should  be  amended  to 
make  handling  regulations  issued  for 
trmt  shipped  to  export  markets 
applicable  to  shipments  to  Canada  and 
Mexico.  Several  witnesses  testified  and 
presented  evidence  at  the  hearing  in 
support  of  these  changes. 

Currentiy,  under  {  905.9,  Canada  and 
Mexico  are  not  considered  to  be  export 
maricets.  Under  S  905.52,  the  order 
provides  for  the  establishment  of 
different  grade  and  size  requirements  for 
domestic  and  export  markets  in  order  to 
recognize  varying  demand 
characteristics  between  these  markets. 

Minimum  grade  and  size  requirements 
for  Florida  oranges,  grapefnut 
tangerines,  and  tangelos  have  been  in 
effect  under  the  order  continuously  for 
several  yean  for  both  domestic 
shipments  and  export  shipments  of  the 
fiuit  The  minimum  size  requirements 
have  generally  been  smaller  for  frvit 
shipped  to  export  maricets  than  for  fivit 
shipped  to  domestic  maricets.  while  the 
minimum  grade  requirements  have 
generally  been  the  same  for  both 
domestic  and  export  shipments. 

Canada  and  Mexico  were  included  as 
domestic  markets  because  of  their  close 
proximity  to  the  United  States  and  the 
belief  that  the  maricet  preferences  and 
requirements  of  these  countries  were 
siioilar  to  those  of  the  United  States. 
Canada  is  an  important  market  for 
Florida  citrus  fruit  especially  grape&iiit 
and  oranges.  During  the  past  five 
seasons  (1982-93  through  1986-87],  total 
annual  fi^sh  Florida  citrus  shipments  to 
Canada  accounted  for  8.6  percent  of 
total  fresh  shipments.  Annual  grapefiuit 
shipments  to  Canada  amounted  to  11.5 
percent  of  total  fruit  shipments  during 
that  period.  Mexico,  on  the  other  hand, 
is  currently  a  relatively  minor  market  for 
Florida  citrus,  but  shipments  to  Mexico 
could  increase  in  the  future. 

Hie  evidence  of  record  indicates  that 
Canada  and  Mexico  are  distinct  market 
areas  which  are  different  from  those  in 
the  United  States,  and  it  is  no  longer 
appropriate  to  include  diem  as  domestic 
markets.  For  example,  Canadian 


consumen  tend  to  prefer  smaller-sized. 
fi«sh  citrus  fruit  especially  grapefruit 
whereas  consumen  in  the  United  States 
tend  to  prefer  grapefruit  of  the  larger 
sizes.  In  Mexico,  on  the  other  hand,  the 
consumer  demand  for  citrus  is 
significantiy  less  than  that  in  the  Uniti>d 
States  and  Canada,  and  the  marketing 
and  distribution  systems  in  Mexico 
differ  consideraably  from  those  of  the 
United  States.  Only  minimal  quantities 
of  Florida  citrus  have  been  shipped  to 
Mexico  to  date. 

Redesignating  the  Canadian  and 
Mexican  markets  as  export  markets 
would  allow  handling  regulations 
applicable  to  export  shipments  to  be 
instituted  to  recognize  some  of  the 
differences  in  the  demand 
characteristics  for  fresh  citrus  existing 
in  these  maricets.  Product  standards, 
such  as  minimum  grade  and  size 
requirements,  have  a  significant  effect 
on  the  demand  for  agricultural 
commodities.  When  variations  in  the 
demand  among  maricets  can  be 
identified  and  handling  regulations  can 
be  established  at  an  appropriate  level 
for  each  maricet  the  sales  of  the 
commodity  can  be  improved  for  the 
benefit  of  producen.  Variation  in  size 
preference  for  fresh  grapefiuit  between 
United  States  and  Canadian  consumen 
is  an  example  of  differences  in  the 
demand  between  consumen  in  these 
two  coimtries.  Hence,  allowing  die 
committee  to  recommend  regulations 
which  are  more  closely  tailored  to  the 
market  needs  of  these  two  countries 
should  benefit  both  growen  and 
shippen  of  Florida  citrus. 

A  Lake  Region  Packing  Association 
official  testified  at  the  hearing  in 
opposition  to  reclassifying  Canada  as  an 
export  market  because  shipments  of 
smaller-sized  fruit  to  Canada  would 
likely  displace  larger  fruit  sold  in  the 
Canadian  market  shift  it  to  the  United 
States  market  and  possibly  reduce 
prices  for  the  larger-sized  fruit  in  the 
United  States.  However,  the  evidence 
indicates  that  Canadian  markets 
generally  prefer  smaller  fruit  and  the 
recommended  changes  would  allow  the 
committee  to  recommend  regulations 
which  better  meet  the  export  market 
requirements,  and,  thus,  should  have  a 
positive  impact  on  overall  industry 
shipments  and  returns.  This  official 
further  testified  that  smaller  grapefiuit 
would  increase  in  size  if  left  on  the  trees 
longer  and  could  be  marketed  later  as 
larger  fiuit  presumably  at  a  higher 
price.  The  recommended  changes  would 
not  prevent  growen  from  leaving  fruit 
on  the  trees  longer  to  gain  size. 

At  the  time  S  905.9  was  last  amended 
(1957),  the  continental  United  States 
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oooatetod  of  tfw  «•  eoQtigwras  StatM 
aad  Hm  OisMot  of  Cdumbia.  bat  not 
AlMka.  TntiiMasr  ■NMntod  at  ths 
hearing  wnxirtMi  UM  oontiBfiMd  ow  of 
mch  de&Dttkm  as  tha  doiMatk:  mailcet 
As  a  coniomiiaf  nhs^ts.  Aa  tern 
contiaeotal  Uaited  Stales  skooM  be 
changed  to  "oaati^oas  4B  States  and 
the  District  of  CotuBbte  (rf  the  United 
States." 

It  is  coadnded  that  the  defiaatioD  of 
"Handle  or  ship"  in  i  M&O  should  be 
amended  to  mean:  (a)  To  seU.  oonajgn. 
deliver,  or  tianqiert  fruit,  or  in  aay  other 
way.  to  place  fruit  in  the  current  of 
commerce  between  the  production  area 
and  any  point  outside  thereof  in  the  48 
contiguous  States  and  the  Oistict  of 
Columbia  of  the  United  States:  and  (b) 
to  export  fruit  fram  any  point  in  the  48 
contiguous  States  and  the  District  of 
Columbia  of  the  United  States  to  any 
destinatian. 

to  connection  with  redesignating 
Canada  and  Meidco  as  export  larkets. 
the  proponents  identified  smne  potential 
for  abuse  Tlie  proponents  testified  that 
it  was  possible  that  Florida  dtnis 
shipped  to  Canada  or  Mexico  meeting 
export  requirements  but  not  dnaiestin 
requirements  could  be  returned  to  fhe 
United  States  and  disrupt  the  U.S. 
market  However,  the  proponents 
thoo^  that  tfiis  was  unlikely  to  h^^ien 
because  die  extra  handling  and 
transportation  costs  invdved  to 
shipping  tin  fruit  bade  to  the  United 
States  wuidd  mrice  sudi  shipments 
unprontabra. 

Ano&er  potential  abuse  mentioned 
was  the  diversion  of  frtdt  meeting  ej^>ort 
requirements  but  not  requirements  for 
donnetic  nuiritats  ta  the  United  States 
while  to  transit  to  Mexico  or  Canada, 
llie  proponents  thought  that  flds  would 
not  Iflcety  occur  because  any  sodi 
diversion  woutd  constitute  a  violation  of 
the  marketing  order  and  the  vitrfators 
would  be  subject  to  tbe  penalties 
authoriaed  uwier  the  Act 

However,  the  proponents 
fni'iTewndiiil  that  the  order  slioidd 
provide  nadMirity  for  the  coemittee  to 
recommend  and  the  Sacpetary  to 
approve  safegaaids  to  guod  agatost  any 
possible  abase.  Sach  safegaards  could 
tochide  requirements  spedfyteg  4iat  aH 
containers  of  fruit  inspeoled  and 
certified  but  export  aaikat  destinations 
be  mariced  deariy  by  the  shippers  that 
the  fruit  is  for  export  only.  Otber 
container  markings  which  ougtit  be 
required  to  provide  necessary 
safeguards  are  the  name  and  ad^vss  of 
the  shipper,  tiie  inspection  lot  stamp 
niHiber,  the  variety  of  the  faniit  tlie  fruit 
size  and  grade,  aad  the  country  of 
totanded  destination.  To  authorize  these 
safeguards,  poagnph  {a.YM  «f  i  9M>S2 


I  be  aaiended  to  add  authority  for 
the  conuaitlee  la  veoonmeBd  and  ^ 
Secretaiy  to  issue  oentriner  narking 
requirements  for  fruit  packed  for  export 
destinatiens.  A^,  ^  current  language 
to  paragraph  (a)(5)  of  1 006.52  wUdi 
authorixes  the  siae.  cu^aeity,  weight 
dimensions,  or  pack  of  the  container 
used  to  the  dhipment  of  fruit  to  export 
markets  should  be  amended  to  duete 
reference  to  Canada  or  Mexico. 

Reclassifying  Canada  and  Mexico  as 
export  markets  would  exempt  fridt 
shipped  to  &ese  countries  from  any 
shipping  holiday  prohibitions  issued 
under  paiagiaph  (a)t3)  of  |905Jt2  of  die 
order,  litis  action  is  not  expected  to 
cause  any  problems  to  order  operations. 

Therefore,  it  is  conduded  that  the 
provieioHS  to  {  906.52  should  be 
amended,  as  hereinafter  set  forth,  to 
make  handling  regulations  issued  for 
export  markets  applicable  to  Canada 
and  Mexico.  To  acoompiisfa  diis, 
paragraphs  (a)(3).  (a)(4i,  (a)(5).  and|d) 
to  1 906.52  need  to  be  revised  to  change 
all  refoenoes  to  Canada  and  Mexico  as 
domestic  nnrfcets,  to  export  markets. 

(2)  OecMons  906.15  and  W6.10  should 
be  amended,  as  hereinafter  set  fbrdi.  to 
indude  Ae  terms  interior  and  todian 
River  Districts  to  die  definitions  maktog 
them  synonymous  wtth  Regulatian  Area 
I  and  Regidation  Area  H,  lespettivBiy. 
Afl  C(  ve  testimony  and  evidence 
presented  at  the  hearing  on  the 
coamritlee's  propoeal  to  define  the 
totettor  Oistrid  and  the  Indian  Rver 
DistritA  to  the  order  was  to  support  of 
tae  pvQ^aeen  neftBttlaH  changes. 

ine  order  currently  nennes  Regtdation 
Area  I  to  1 906.15  to  indade  all  ^t  port 
of  the  production  area  not  induded  to 
Regulatian  Area  fl  and  defines 
Regulation  Area  u  to  )  906blO  as  a 
prescribed  area  along  the  east  coast  of 
rtonoa. 

Pederri  Mnketfng  Order  913,  which 
authorized  weekly  volume  regulations 
for  papefrttit  grown  to  the  toterior 
District,  defined  diet  dietrict  to  {  913.12 
aflhat  order  prior  to  its  termination  on 
Octobers,  1987  [52  FR  37782,  October  9, 
1987),  and  Federal  Marketmg  Order  912. 
vdiich  aathoriaed  weekly  volume 
regulatians  for  grapefruit  grown  to  the 
Indian  Kver  District  defined  diat 
district  to  1 912.13  of  dMt  order  prior  to 
its  termination  on  )uly  31. 1987  (52  FR 
21241,  Jane  5, 1987).  Also,  bodi  die 
interks  District  and  die  faidian  River 
Distrid  are  de&wd  ourrenlly  to 
1 601.091  of  the  Florida  Stetutes.  to 
former  Marketiag  Orders  912  and  913, 
the  tenn  interior  Dietrict  covered  the 
!  area  u  Rogaistiuii  Area  t  in  Order 


905.  and  the  tens  todian  River  District 
covered  the  soM  area  as  Regulation 
Area  D  to  Qfeder  906.  to  the  current 


Florida  Statutes,  diese  terms  conespond 
simflarly. 

The  evidence  of  record  further 
todicates  that  die  terms  toterior  District 
and  todian  River  District  more  cleariy 
depid  the  two  dtrus  fruit  producing 
areas  to  Florida  than  do  the  terms 
Regulation  Area  I  and  Regulation  Area 
n.  and  that  the  distrid  names  are  more 
commonly  used  by  the  Florida  citrus 
todustry  ia  referring  to  these  areas. 
Furthermore,  it  is  a  current  practice  of 
some  shippers  to  designate  the  distitet 
to  which  the  fmit  is  grown  when  the 
fruit  is  marketed.  Most  fresh  grapefruit 
grown  to  Regulation  Area  D  are 
ciurendy  marked  as  having  been  grown 
to  die  Indian  River  District  Further, 
growers  and  shippers  to  this  growing 
aiiea  have  spent  substantial  sams  of 
money  promoting  fruit  grown  to  this 
area  as  a  premium  product 

Therefore,  ii  806.15  and  006.18  of  the 
order  should  be  aaeaded  to  iadade  the 
terms  toterior  Distrid  and  Indiaa  River 
Distrid  to  ^  definittons  Bidcing  then 
synonymous  with  Regutotioa  Asaa  I  and 
Regnlation  Area  O. 

(i)  Sactfon  906.10  provides  far  the 
estobUshneat  af  a  oomndttee. 
eonpesed  of  grower  and  shipper 
menbees  aad  a  non-indnstty  nembeKt  4o 
administer  the  ofder  bcatty.  TUs 
section  alaa  spedfies  the  aumber  of 
9<owen  and  handlen  wUch  shall  serve 
on  die  comaMttee.  aad  the  ehgibMtty 
requirements  far  aaoh  of  these 
membership  categories  The  onder 
proiddes  that  the  ooanatseeshafi 
consist  of  at  least  eiiM  bat  not  nora 
than  ntoe  yower  nmnihwrs.  and  eight 
shippers  aembers.  Shipper  nwbers 
muat  be  shippers  or  employees  of 
shippers.  Currently,  greawr  luessbers  are 
not  permitted  to  be  pereoas  who  are 
also  shippers  or  employees  of  shippers. 
There  is  no  prohibition  agatost  shipper 
memben  being  growers  or  eaqiloyees  of 
growers. 

Avponents  favored  revising  1 905.19 
of  the  order  to  remove  the  prohftiition 
that  grower  wembefs  cmnot  be  shippers 
or  employers  of  shippers.  The  change 
would  permit  growers  who  are  also 
shippers  or  employeee  of  shippers  to  be 
nomtoated  and  to  serve  as  grower 
menbers  and  alteniate  grower  members 
on  the  committee.  The  proponents 
contended  that  this  change  in  the 
eligibility  requirements  would  increase 
the  number  of  qualified  growers  who 
could  be  nostiinated  and  selected  to 
serve  on  the  oonunittee  by  making  aU 
growers  eli^Ue  to  serve. 

The  proponents  presented  evidence 
indicating  diat  there  has  been 
considerable  change  to  the  Florida  citras 
todustry  since  the  order  which  covere 
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fresh  market  shipm«its  because 
effective  to  the  late  1930's.  Stoce  that 
time,  the  todustry  has  evolved  from  a 
predonunantly  fresh  oriented  todustry  to 
a  predominandy  processed-produd 
industry.  When  the  order  became 
effective,  approximately  80  percent  of 
the  Florida  dtrus  fruit  produced  was 
shipped  fresh,  compared  with 
approximately  18  percent  of  the  crop 
shipped  fresh  during  the  1986-87  season. 
As  a  consequence,  fewer  growers  now 
have  a  dired  toterest  to  marketing  order 
operations. 

Also,  the  proponents  stoted  that  many 
growers  are  employed  by  shippera  and 
that  some  serve  on  the  boards  of 
directors  for  shippers.  Moreover,  some 
growera  also  ship  their  own  dtrus  fruit 
and  fruit  for  other  growers.  One 
consequence  of  this  development  is  that 
there  are  fewer  eligible  growers  who 
can  serve  on  the  committee  as  grower 
members,  and  the  committee 
experienced  difficulty  at  times  to  finding 
qualified  nomtoees  who  are  toterested  to 
filling  the  grower  member  positions 
under  the  current  eligibility 
requirements. 

Two  witnesses  representing  Ftorida 
Citras  Mutual  and  the  Indian  River 
Citrus  League,  which  collectively 
represent  over  13,000  members,  testified 
at  the  hearing  to  opposition  to  rhanging 
the  eligibiUty  requirements.  They 
testified  that  the  current  requirements 
specifying  that  grower  memben  on  the 
committee  not  be  shippen  or  employees 
of  shippen  should  not  be  changed 
because  the  current  requirements 
matototo  a  proper  balance  between  the 
two  categories  of  memben  on  the 
committee — the  grower  memben  and 
the  shipper  members.  They  contended 
that  permitting  growen  who  are  also 
shippen  to  serve  on  the  committee  as 
grower  memben  could  result  to  a  shift 
of  the  ciurent  balance  on  the  committee 
to  favor  of  shipper  toterests.  As 
shippen'  toterests  may  differ  from 
growen'  toterests.  this  could  result  to 
recommendations  for  handling 
regulations  which  are  favorable  to 
shippen  but  not  growere. 

to  evaluating  the  testimony,  it  is 
recognized  that  marketing  orden  are 
primarily  mtended  to  promote  grower 
toterests,  and  it  is  important  that 
administrative  committees  and  memben 
representing  grower  toterests.  The 
record  todicates  that  more  growen  are 
now  tovolved  to  some  manner  to  the 
activities  of  shippen  and  the  trend 
appean  to  be  for  tocreased  grower 
tovolvement  to  the  handling  of  their 
fruit  This  tovolvement  mdudes  growen 
partidpating  on  the  boards  of  directon 
of  shipping  organizations.  This  trend 


helps  to  explato  the  current  difficulty  to 
finding  qualified  candidates.  Moreover, 
while  there  was  opposition  testimony  on 
behalf  of  two  organizations  which 
collectively  represent  a  very  large 
I>ortion  of  all  Florida  dtrus  growers,  that 
testimony  did  not  direcdy  address  the 
apparent  difficulty  the  committee  has 
experienced  to  obtaining  qualified 
grower  nominees.  No  estimate  of  the 
number  of  dtrus  growen  to  the  todustry 
who  would  quali^  as  grower  memben 
under  the  present  order  requirements 
was  ordered.  Also,  no  disttoction  was 
made  between  potential  grower 
memben  who  handled  only  their  own 
fruit  and  grower  memben  with  small 
acreage  whose  principal  occupation  was 
as  a  shipper  for  a  number  of  growen. 

to  view  of  the  foregoing,  the  record 
does  not  deariy  support  a  need  for  the 
proposed  amendment  However,  it  does 
support  die  proposition  that  at  some 
time  to  the  near  future,  current 
requirements  for  grower  memben  and 
alternates  may  need  to  be  modified  to 
order  to  expand  the  field  of  eligible 
candidates.  Thus,  to  provide  for  such 
contingency,  paragraph  (a)  of  1 906.19 
should  be  revised  to  authorize  die 
committee,  with  the  approval  of  the 
Secretary,  to  estobUsh  alternative 
qualifications  for  grower  memben  and 
alternates.  Such  authority  would 
provide  necessary  flexibility  to  the 
committee  to  respond  to  any  shortage  of 
qualified  grower  memben.  It  would  be 
approprtote  for  the  committee  to  make 
any  such  recommendation  since  it  is, 
under  the  order,  the  offidal 
representotive  body  of  the  todustry. 

Any  resulting  committee 
recommendations  should  have  as  their 
purpose  the  qualification  of  persons  who 
will  represent  the  toterests  of  growen. 
Any  such  recommendation  should 
mdude  a  wide  range  of  possible 
alternatives  to  insure  that  a  full 
committee  is  nommated  and  appototed 
and  that  grower  toterests  are  served. 

(4)  At  the  present  time  the  order 
authorizes  the  committee,  with  the 
approval  of  the  Secretary,  to  make 
expenditures  and  establish  an 
assessment  rate  each  fiscal  period  for 
fruit  shipped  under  the  order.  Handlen 
of  the  fniit  are  obligated  to  pay 
assessments  to  the  committee  based  on 
the  number  of  cartons  of  fruit  shipped. 
Any  assessment  to  excess  of  expenses 
tocurred  during  a  fiscal  period  may  be 
carried  over  as  a  reserve,  provided  the 
funds  already  to  the  reserve  do  not 
exceed  approximately  one-half  of  one 
fiscal  period's  expenses. 

The  committee  has  found,  over  the 
years,  that  during  normal  seasons  the 
present  order  provisions  have  provided 


suffident  funds  to  carry  on  normal 
operations  from  one  season  to  the  next 
However,  over  the  past  six  seasons,  the 
Florida  dtrus  todustry  has  experienced 
four  devastoting  freezes  that  brought  the 
reserve  fund  to  undesirably  low  levels 
before  assessment  tocome  from  the  next 
season  became  available  to  pay 
expenses.  The  frequency  of  sudi  freezes 
caused  the  committee  to  recommend 
that  authority  be  added  to  the  order  to 
permit  the  committee  to  borrow  money 
to  emergency  sitoations  to  conttoue 
normal  operations  until  assessment 
revenue  is  suffident  to  pay  authorized 
expenses. 

The  shipping  season  for  Florida  dtrus 
fruit  normally  begins  to  mid-September 
and  conttoues  through  mid-June.  This 
seasonal,  stopping  period  varies  slighdy 
from  season  to  season  depending  on 
weather  conditions.  Historically,  such 
shipments  are  light  through  mid-Odober 
and  increase  si^oificanUy  to  November 
and  remato  heavy  throu^  the  end  of 
March  and  then  start  to  dedtoe  and  end 
to  June.  The  committee's  reserve  fund  is 
normally  used  to  meet  most  of  its 
financial  obligations  during  the  firet  part 
of  the  fiscal  period  each  season  from 
August  1  until  the  fint  part  of  December, 
when  suffident  assessment  funds 
become  available  to  meet  committee 
expenses,  to  the  event  of  a  severe  crop 
reductton  due  to  a  freeze,  hurricane,  or 
other  extreme  emergency,  and 
consequent  lack  of  assessment  tocome, 
the  committee  should  be  permitted  to 
borrow  needed  money  on  a  short  term 
basis  to  insure  conttoued  operation  of 
the  mder.  Such  borrowed  money  would 
permit  the  ccMumittee  to  continue 
functioning  and  toe  order  to  operate 
during  the  crisis.  The  committee  would 
repay  borrowed  money  by  the  end  of  toe 
next  fiscal  period  from  assessment 
tocome. 

tocreasing  the  assessment  rate  during 
toe  fiscal  period  foUowing  a  disaster  to 
generate  additional  funds  would  require 
all  shippen  to  pay  a  higher  assessment 
rate  on  all  fruit  shipped  during  the  entire 
season.  This  could  place  an  economic 
hardship  on  stoppen.  Hence,  a 
significant  tocrease  to  toe  assessment 
rate  would  not  be  a  satisfadory  solution 
to  this  potential  problem. 

The  autoority  to  borrow  money  is  not 
mtended  to  permit  the  committee  to 
obligate  itself  to  borrow  large  sums  of 
money  over  an  extended  period  of  time. 
Any  borrowing  should  be  used  only 
when  necessary  to  meet  financial 
obligations,  to  the  event  that  assessment 
tocome  is  substantially  reduced,  to 
permit  toe  committee  to  conttoue 
operating  following  emergendes  such  as 
devastating  freezes  or  hurricanes. 


ma  Fwfawl  Regbtw  /  Vol.  54.  No.  25  /  Wednesday,  February  8.  198Q  /  Proposed  Rules 


Based  on  the  testimony  and  evidence 
presented  at  the  hearing,  a  new 
paragraph  (c)  should  be  added  to 
t  90S.41,  as  hereinafter  set  forth,  to 
permit  the  committee  to  boirow  money 
on  a  short  term  basis  to  meet  current 
financial  obligations  in  the  event  of  an 
extreme  emergency.  The  language  in 
paragraph  (c)  of  i  905.41  has  been 
changed  from  that  in  the  hearing  notice 
for  clarification  purposes  and  to  provide 
more  precisely  when  the  committee 
should  repay  borrowed  money. 

(5)  The  committee  proposed  that 
periodic  referenda  should  be  held  to 
determine  whether  the  order  should  be 
continued.  A  proponent  witness 
representing  the  Florida  Farm  Bureau 
testified  in  favor  of  the  committee's 
proposal  to  amend  the  order  to  require 
that  such  referenda  should  be  held  every 
six  years.  In  addition,  the  committee 
manager  testified  in  favor  of  the 
propoaal.  and  other  witnesses  expressed 
support  for  the  proposal.  One  witness 
testified  in  opposition  to  the  proposal 
because  he  did  not  think  that 
continuance  referenda  are  necessary. 

The  Secretary  has  determined  that 
continuance  referenda  are  an  effective 
means  for  ascertaining  whether 
producen  favor  continuation  of 
marketing  order  programs.  Currendy, 
the  order  provides  that  the  Secretary 
may  terminate  the  mariwting  order 
program  at  any  time  by  ^ving  at  least 
one  day's  notice,  and  shall  terminate  it 
whenever,  through  the  conduct  of  a 
referendum,  it  is  indicated  that  a 
majority  of  producen  favor  termination, 
provided  that,  such  majority  produced 
more  than  50  percent  of  the  commodity 
for  market  during  a  representative 
period.  Since  less  than  50  percent  of  all 
producers  often  participate  in  a 
referendum,  it  is  difficult  to  determine 
producer  support  or  opposition  for 
termination  of  an  order.  Thus,  to  provide 
a  basis  for  determining  whether 
producers  favor  continuance  of  the 
order,  a  new  paragraph  (c)  should  be 
added  to  1 905.83  to  provide  for 
continuance  referenda.  Current 
paragraph  (c)  should  be  redesignated  as 
paragraph  (d).  Also,  proponents  at  the 
hearing  testified  that  consideration 
regarding  continuance  of  the  order 
should  be  based  on  two-thirds  of  the 
producers  voting  in  the  referendum  or 
producers  of  two-thirds  of  the  volume  of 
fioiit  represented  in  the  referendum. 

The  results  of  continuance  referenda 
should  be  based  upon  the  same 
percentage  of  support  required  in 
section  8c(8)  of  die  Act  with  respect  to 
producer  approval  of  the  issuance  of  a 
marketing  order.  This  requirement  is 
considered  adequate  to  measure 


producer  support  to  continue  the 
maiketing  order.  The  Secretary  would 
consider  termination  of  the  order  if  less 
than  two-thirds  of  the  producers  voting 
in  the  refierendum  and  producers  of  less 
than  two-diirds  of  Uie  volume  of  fruit 
represented  in  the  referendum  favor 
continuance.  In  evaluating  the  merits  of 
continuance  venus  termination,  the 
Secretary  would  not  only  consider  the 
results  of  the  referendum  but  also  all 
other  relevant  information  concerning 
the  operation  of  the  order  and  the 
relative  benefits  and  disadvantages  to 
producen,  handlers,  and  consumera  in 
order  to  determine  whether  continued 
operation  of  the  order  would  tend  to 
effectuate  the  declared  policy  of  the  Act 
In  this  regard,  in  the  event  of  an  adverse 
vote  by  producen  in  a  continuance 
referendimi,  the  Secretary  may  solicit 
input  from  the  public  through  meetings, 
press  releases,  or  other  means. 

The  Secretary's  "Guidelines  For  Fruit. 
Vegetable,  and  Specialty  Crop 
Mariieting  Orden"  provide  for  periodic 
referenda  to  allow  producen  the 
opportunity  to  indicate  their  support  for 
or  rejection  of  a  mariceting  order.  It  is 
the  position  of  the  Department  tiiat 
periodic  referenda  ensure  that 
maiketing  order  programs  continue  to  be 
accountable  to  their  producen,  obUgate 
producen  to  evaluate  their  programs 
periodically,  and  involve  producen 
more  closely  in  the  maiketing  order 
operation.  "The  record  evidence  supports 
these  goals. 

The  Agricultiiral  Mariceting  Service 
recommends  that  the  order  be  amended 
to  provide  that  the  Department  conduct 
referenda  every  six  yean  after  the 
effective  date  of  this  amendment  to 
ascertain  whether  producen  favor 
continuance  of  the  order.  This 
recommendation  is  based  on  an 
evaluation  of  evidence  and  a  finding 
that  evidence  supports  adding  this 
provision  to  the  order.  To  effect  this 
change,  1 905.83  should  be  amended  by 
redesignating  current  paragraph  (c)  as 
paragraph  (d),  and  by  adding  a  new 
paragraph  (d)  to  provide  that  die 
Secretary  shall  conduct  a  referendum 
six  yean  after  the  effective  date  of  the 
amendment  and  every  sixth  year 
thereafter  to  ascertain  whether 
continuance  of  this  part  is  favored  by 
producen.  The  Secretary  may  terminate 
the  provisions  of  this  part  at  Uie  end  of 
any  fiscal  period  in  which  the  Secretary 
has  found  that  continuance  of  this  part 
is  not  favored  by  producen  who  during 
a  representative  period,  determined  by 
the  Secretary,  has  been  engaged  in  the 
production  for  market  of  the  fruit  in  the 
production  area.  Such  termination  shall 


be  announced  on  or  before  July  31  of  the 
fiscal  period. 

(6)  The  Department  proposed  in  the 
notice  of  hearing  that  it  be  authorized  to 
make  any  necessary  changes  in  the 
order  language  to  make  the  entire  order 
conform  with  any  amendments  resulting 
btim  this  proceeding.  This  proposal  was 
supported  at  the  hearing  without 
opposition.  Such  conforming  changes  as 
necessary  have  been  incorporated  in 
this  recommended  decision. 

Rulings  on  Briefs  of  interested  Persons 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed  March 
31, 1988,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  and  written  arguments  or 
briefs,  based  on  the  evidence  received 
at  the  hearing.  None  were  filed. 

General  FlmKngs 

Upon  the  basis  of  the  record,  it  is 
found  that 

(1)  The  findings  hereinafter  set  forth 
are  supplementary  to,  and  in  addition  to, 
the  previous  findings  and 
determinations  which  were  made  in 
connection  with  the  issuance  of  the 
maiketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein,  all  of  said  prior  findings 
and  determinations  are  hereby  ratified 
and  affirmed; 

[2]  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act 

(3)  The  maiketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  fresh  oranges, 
grapefruit  tangerines,  and  tangelos 
grown  in  the  production  area  in  the 
same  manner  as,  and  are  applicable 
only  tn,  penons  in  the  respective  classes 
of  conunercial  and  industrial  activity 
specified  in  the  maiketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(4)  The  mariceting  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act  and 
the  issuance  of  several  orden  applicable 
to  subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act 
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(5)  The  maiketing  agreement  and 
order,  as  amended  and  as  hereby 
proposed  to  be  further  amended, 
prescribe,  so  far  as  practicable,  such 
different  terms  applicable  to  differetit 
parts  of  the  production  area  as  are 
necessary  to  give  due  recognition  to  the 
difference  in  the  production  and 
marketing  of  fresh  oranges,  grapefruit 
tangerines,  and  tangelos  grown  in  the 
production  area; and 

(6)  All  handling  of  fi^sh  oranges, 
grapefruit  tangerines,  and  tangelos 
grown  in  the  production  area  as  defined 
in  the  marketing  agreement  and  order, 
as  amended,  and  as  hereby  proposed  to 
be  further  amended,  is  in  the  current  of 
intents  te  or  foreign  commerce  or 
directiy  burdens,  obstructs,  or  affects 
such  commerce. 

List  of  Subjects  in  7  CFR  Part  905 

Marketing  agreements  and  orden, 
Florida,  Oranges,  Grapefruit 
Tangerines,  Tangelos. 

Recommended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

The  following  amendment  of  the 
marketing  agreement  and  order,  both  as 
amended,  is  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out: 

PART  905— ORANCES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31,  as 
amended;  7  U.S.C.  601-fl74. 

2.  Section  905.9  is  revised,  and 
S  905.52  is  amended  by  revising 
paragraphs  (a)(3),  (a)(4),  (a)(5).  and  (d) 
to  read  as  follows: 

S90S.9    Handle  or  stilp. 

"Handle  or  ship"  means  (a)  to  sell, 
consign,  deliver,  or  transport  fruit  or  in 
any  other  way,  to  place  fruit  in  the 
current  of  commerce  between  the 
production  area  and  any  point  outside 
thereof  in  the  48  contiguous  States  and 
the  District  of  Columbia  of  the  United 
States;  and  (b)  to  export  fruit  from  any 
point  in  the  48  contiguous  States  and  the 
District  of  Columbia  of  the  United  States 
to  any  destination. 

S  905,52    lasuance  ot  regulations, 
(a)  •  •  • 

(1)  *  *  * 

(2)  •  •  • 

(3)  Limit  the  shipment  of  the  total 
quantity  of  any  variety  by  prohibiting 
the  shipment  thereof:  Provided,  That  no 
such  prohibition  shall  apply  to  exports 
or  be  effective  during  any  fiscal  period 


with  respect  to  any  variety  other  than 
for  one  period  not  exceeding  five  days 
during  the  week  in  which  Thanksgiving 
Day  occurs,  and  for  not  more  than  two 
periods  not  exceeding  a  total  of  14  days 
during  the  period  December  20  to 
January  20,  both  dates  inclusive. 

(4)  Provide  that  exports  of  any  variety 
shall  be  limited  to  grades  and  sizes 
different  from  the  grade  and  size 
limitations  applicable  to  shipments  of 
such  variety  in  the  United  States,  and 
specify  condition  requirements  for  such 
variety;  and 

(5)  Fix  the  size,  capacity,  weight 
dimensions,  marking,  or  pack  of  the 
container  or  containers  which  may  be 
used  in  the  shipment  of  fruit  for  export 
Provided,  That  such  regulation  shall  not 
authorize  the  use  of  any  container  which 
is  prohibited  for  use  for  fruit  under  the 
provisions  of  Chapter  601  of  the  Florida 
Statutes  and  regulations  effective 
thereunder. 

(b)*  *  * 

(c)  *  •  • 

(d)  Whenever  any  variety  is  regulated 
pursuant  to  paragraph  (a)(3}  of  this 
section,  no  such  regulation  shall  be 
deemed  to  limit  the  right  of  any  person 
to  sell,  contract  to  sell,  or  export  such 
variety,  but  no  handler  shall  otherwise 
ship  any  fruit  of  such  variety  which  was 
prepared  for  market  during  the  effective 
period  of  such  regulation. 

3.  Section  905.15  is  revised  and 

S  905.16  is  amended  by  revising  the 
introductory  text  to  read  as  follows: 

S  905.15    Reguiation  Area  L 

"Regulation  Area  V  is  defined  as  the 
"Interior  District",  and  shall  include  all 
that  part  of  the  production  area  not 
included  in  Regidation  Area  II. 

§905.16    Regulation  Area  11. 

"Regidation  Area  II"  is  defined  as  the 
"Indian  River  District",  and  shall 
include  that  part  of  the  State  of  Florida 
particularly  described  as  follows: 

***** 

4.  Section  905.19  is  revised  to  read  as 
follows: 

9  905.19    Establishment  and  membersttlp. 

(a)  There  is  hereby  established  a 
Citrus  Administrative  Commitiee 
consisting  of  at  least  eight  but  not  more 
than  nine  grower  members,  and  eight 
shipper  membera.  Grower  members 
shall  be  persons  who  are  not  shippera  or 
employees  of  shippera:  Provided,  That 
the  committee  with  the  approval  of  the 
Secretary  may  establish  alternative 
qualifications  for  such  grower  membera. 
Shipper  members  shall  be  shippers  or 
employees  of  sh^ipera.  The  committee 
may  be  increased  by  one  non-industry 
member  nominated  by  the  conunitiee 


and  selected  by  the  Secretary.  The 
committee,  with  approval  of  the 
Secretary,  shall  prescribe  qualifications, 
term  of  office,  and  the  procedure  for 
nominating  the  non-industry  member. 

(b)  Each  member  shall  have  an 
alternate  who  shall  have  the  same 
qualifications  as  the  member  for  whom 
this  person  is  an  alternate. 

5.  Section  \  905.41  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

S  905.41    Assessments. 

***** 

(c)  In  the  case  of  an  extreme 
emergency,  the  committee  may  borrow 
money  on  a  short  term  basis  to  provide 
funds  for  the  administration  of  this  part 
Any  such  borrowed  money  shall  only  be 
used  to  meet  the  committee's  current 
financial  obligations,  and  the  committee 
shall  repay  all  such  borrowed  money  by 
the  end  of  the  next  fiscal  period  from 
assessment  income. 

6.  Section  {  905.83  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

S90SuS3    Tenninatlon. 

***** 

(c)  The  Secretary  shall  OHiduct  a 
referendum  six  years  after  the  effective  _ 
date  of  this  subsection  and  every  sixth 
year  thereafter  to  ascertain  whether 
continuance  of  this  part  is  favored  by 
producen.  The  Secretary  may  terminate 
the  provisions  of  this  part  at  the  end  of 
any  fiscal  period  in  which  the  Secretary 
has  found  that  continuance  of  this  part 
is  not  favored  by  producen  who  during 
a  representative  period,  determined  by 
the  Secretary,  have  been  engaged  in  the 
production  for  market  of  the  fruit  in  tlie 
production  area.  Such  termination  shall 
be  announced  on  or  before  July  31  of  the 
fiscal  period. 

Dated:  February  3. 1988. 
J.  Patrick  Boyle, 

Administrator. 

[FR  Doc.  89-2985  Filed  2-7-89:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Fits  Na  872  30441 

Cooper  Rand  Corp.;  Proposed 
Consent  Aoreement  With  Analysit  To 
Aid  Public  Comment 

aqency:  Federal  Trade  Commission. 
ACnoH:  Proposed  consent  agreement 
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r.  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  other  things,  a  New  Yoric 
marketer  of  consumer  products  from 
representing  that  any  lighter-to-U^ter 
chiarger  will  restart  a  discharged  battery 
instantly  or  as  quickly  as  jumper  cables, 
or  from  making  any  other  performance 
claim  for  the  product  unless  respondent 
can  substantiate  such  claims.  In 
addition,  the  order  would  require 
respondent  to  prominently  disclose  in 
each  advertisement  and  in  the  product 
instruction  insert  either  a  statement 
concerning  the  product's  limitations  or 
the  specific  length  of  time  needed  to 
recharge  a  battery. 

OATi:  Comments  must  be  received  on  or 
before  April  la  1988. 

AOoniM.  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159.  6th  St  and  Pa.  Ave..  NW^ 
Washington.  DC  2058a 


kTMN  contact: 

Allen  Hile  or  Lydia  Fames,  FTC/H-238, 
Washington.  DC  20560.  (202]  328-3122  or 
328-3128. 

sumnMNTARv  mMMMATiON:  Pursuant 
to  section  8(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721. 15  U.S.C. 
48  and  |  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval. 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(80)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
i  4J(b)(8)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFI\  4.9(b)(8){li)). 

List  of  Subjects  in  16  CFR  Part  IS 

Automobile  battery  chargers.  Battery 
chargers.  Trade  practices. 

Agreemeul  Coatainiog  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Cooper 
Rand  Corporation,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent  and  it  now 
appearing  that  the  proposed  respondent 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  lue  of  the  acts  and  practices 
being  investigated. 


It  is  hereby  agreed  by  and  between 
Cooper  Rand  Corporation,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Conmiission  that: 

1.  Proposed  respondent  Cooper  Rand 
Corporation,  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  New 
Yoik.  with  its  office  and  principal  place 
of  business  located  at  45  West  25th 
Street  New  York.  New  Yorit  10010. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  attached  hereto. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act  5  U.S.C  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the 
proposed  complaint  contemplated 
thereby,  will  I>b  placed  on  the  public 
record  for  a  period  of  sixty  (80)  days  and 
information  in  respect  thereto  pubUcly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  take  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  The  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  proposed  complaint 
attached  hereto. 

8.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequentiy 
writhdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  proposed  complaint  attached 
hereto  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
hereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 


maimer  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Imposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contra&ct  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
comtemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  the  purpose  of  this  Order,  "lighter- 
to-lighter  charger"  means  any  device  to 
be  used  to  recharge  the  battery  in  a 
disabled  vehicle  by  connection  to  an 
operating  vehicle  through  the  cigarette 
lighter  receptacles  of  both  vehicles. 

I. 

It  is  ordered  that  respondent  Cooper 
Rand  Corporation,  its  successors  and 
assigns,  and  its  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  marketing,  advertising,  o^ering 
for  sale,  sale,  or  distribution  of  the  Auto 
Starter  or  any  other  lighter-to-lighter 
charger  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication: 

(a)  lliat  any  such  lighter-to-lighter 
charger  can  or  will  restart  a  vehicle 
disabled  by  a  discharged  battery  as 
quickly  as  jumper  cables; 

b.  That  any  such  lighter-to-lighter 
charger  can  or  will  instantly  restart  a 
vehicle  disabled  by  a  discharged 
battery;  or 

c.  Any  performance  characteristic  of 
any  lighter-to-lighter  charger  unless,  at 
the  time  the  representation  is  made, 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  which  substantiates  such 
representation;  provided,  however,  that 
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to  the  extent  such  evidence  consists  of 
any  test  experiment  analysis,  research, 
study  or  otiier  evidence  based  on  the 
expertise  of  professionals  in  a  relevant 
area,  such  evidence  shall  be  "competent 
and  reliable"  for  purposes  of  this 
paragraph  only  if  the  test  experiment 
analysis,  research,  study,  or  other 
evidence  is  conducted  and  evaluated  in 
an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results. 

n. 

It  is  further  ordered  that  respondent 
Cooper  Rand  Corporation,  its  successors 
and  assigns,  and  its  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  maiiceting.  advertising,  offering 
for  sale,  sale  or  distribution  of  the  Auto 
Starter  or  any  other  lighter-to-lighter 
charger  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  forthwith 
and  for  a  period  of  five  (5)  years  bom 
the  effective  date  of  service  of  this  order 
cease  and  desist  from  failing  to  disclose 
clearly  and  prominentiy  in  each 
solidtaticm  for  the  sale  of  siwh  ligjiter- 
to-lighter  charger,  on  a  hand  tab  affixed 
to  each  such  lighter^to-lighter  charger, 
and  in  the  prodhict  instruction  insert 
either. 

(a)  The  following  information 
expressed  in  the  exact  language  set 
forth  below  in  ten  point  or  larger  bold 
face  Helvetica  type: 

This  product  will  not  instantly  start  your 
car.  Unlike  a  jumper  cable,  it  must  first 
recharge  your  lottery.  Also,  older  batteries  or 
colder  temperatures  may  significantly 
increase  the  amount  of  time  needed  to  restart 
your  car.  . 

or 

(b)  The  specffic  length  of  time 
required  to  recharge  a  battery  in  a  given 
state  of  discharge,  accompanied  by  a 
statement  disclosing  whether  the 
specified  time  is  a  maximum,  minimum, 
typical,  or  other  such  time,  and  that 
older  batieries  or  colder  temperatures 
may  increase  charging  times. 

lU. 

It  is  further  ordered  that  respondent 
Cooper  Rand  Corporation,  its  successors 
and  assigns,  shall,  within  fifteen  (15) 
days  after  the  date  of  service  of  Oiis 
Order,  using  lists  of  names  and 
addresses  of  purchasers  of  lighter-to- 
lighter  chargers  Cooper  Rand  has 
complied  from  its  own  files,  and  frtim 
the  files  of  each  credit  card  issuing 
company  or  other  company  throu^ 
which  Cooper  Rand  Corporation  sold  or 


distributed  lighter-to-lighter  diaigers  to 
the  public,  send  by  first  class  mail  to 
each  of  the  approximately  131.000 
purchasers  of  a  lighter-to-lighter  charger 
whose  name  and  address  appears  on 
such  Usts  a  4'  X  6*  postcard  containing 
only  the  exact  language  as  set  forth  hi 
Appendix  A.  attached  hereto  and 
incoiporated  herein  by  reference,  and 
cleany  stamped  on  the  front  in  at  least 
twelve  (12)  point  type  with  the  words 
•IMPORTANT  PRODUCT 
INFORMA-nON." 

IV. 

It  is  further  ordered  that  Cooper  Rand 
Corporation,  its  successors  and  assigns, 
shall  distribute  a  copy  of  this  Order  to 
each  present  and  future  officer, 
employee,  agent  and  representative 
having  sales,  advertising,  or  policy 
making  responsibilities  for  any  li^ter- 
to-lighter  charger  and  secive  from  each 
such  person  a  signed  statement 
acknowledging  receipt  of  said  Order. 


It  is  further  ordered  that  respondent 
Cooper  Rand  Corporation,  its  successors 
and  assigns,  shall  maintain  for  at  least 
three  years  and  make  available  to  the 
FTC  with  reasonable  notice  for 
inspection  records  showing  the  names 
and  addresses  of  all  owners  to  whom 
the  notice  required  by  Part  ni  of  this 
Order  is  sent 

VL 

It  is  further  ordered  that  respondent 
Cooper  Rand  Corporation,  its  successors 
and  assigns,  shall  maintain  for  at  least 
three  years  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

(a)  The  originals  of  signed  statements 
required  by  Part  IV  of  this  Order, 

(b)  All  materials  relied  upon  to 
substantiate  any  representation  covered 
by  this  order; 

(c)  All  test  reports,  studies,  data  or 
other  materials  and  other  documents  or 
information  in  respondent's  possession 
or  control  that  contradict  qualify  or  call 
into  question  such  representation  or  the 
basis  upon  which  respondent  reUed  for 
such  representation; 

(d)  Records  showing  the  name  and 
address  of  any  consumer  who  contacts 
respondent  pursuant  to  the  notice 
provided  by  Part  III  df  this  order,  and 
the  total  number  of  such  contacts;  and 

(e)  Records  showing  any  action 
respondent  takes  in  response  to  any 
such  consumer  contact  in  response  to 
the  notice  provided  by  Part  ID  of  this 
order,  and  the  total  number  of  such 
actions. 


vn. 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

vra. 

It  is  further  ordered  that  respondent 
shall  within  ninety  (90)  days  after 
service  upon  it  of  this  Order,  file  with 
the  Commission  a  report  in  writing, 
setting  forth  in  detail  the  maimer  and 
form  in  which  it  has  complied  with  this 
Order. 

AppiWMUX  A 

Dear  Customer 

Our  records  show  that  tome  time  ago  yon 
purchased  a  lighter-to-lighter  auto  battery 
charger  distributed  by  Cooper  Rand 
Corporation. 

We  want  you  to  be  aware  tliat  Ugfater-to- 
li^ter  chargers  cannot  restart  a  disabled 
veliicle  as  quickly  as  jumper  cables  can.  This 
U  because  they  work  l>y  recharging  a  battery 
rather  tlian  by  providing  a  brief  "^W  at 
energy  to  restart  your  vehicle,  as  jumper 
cable*  do.  Also,  longer  charging  time  is 
needed  with  low  outdoor  temperatures,  older 
batte^es,  and  batteries  in  poor  condition.  If  a 
battery  is  too  old  or  its  condition  is  too  poor, 
it  may  not  accept  a  charge. 

Cooper  Rand  is  concerned  that  our 
customers  accurately  understand  the  use  of 
this  product  We  trust  that  the  above 
information  wiU  clarify  the  proper  use  of  your 
bghter-to-hghter  charger. 

Sincerely, 
Michael  Flood, 
Vice  President,  Cooper  Rand  Corporation. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Cooper  Rand 
Corporation,  45  West  25th  Sti:eet  New 
York  10010.  Cooper  Rand  is  a  direct 
maiketer  of  a  variety  of  consumer 
products. 

This  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Cooper  Rand  Corporation  sells 
throu^  solicitations  enclosed  with  the 
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monthly  statement  of  various  credit  card 
issuing  companies  a  number  of 
coBsumer  products,  inclwMag  the  "Auto 
Starter."  TIm  "Auto  Starter"  is  • 
portable  "ltgh(er-to-li«hter"  •ntMUofaile 
battery  charger,  a  device  designed  to  be 
used  to  recharge  the  battery  in  • 
disabled  vehicle  by  conaoctioB  to  aa 
oparatlng  vehicle  through  the  cigarette 
lighter  receptacles  of  b^  vehicles. 

The  coanplaint  charges  that  Gxjpar 
Rand  expressly  nisrepreeented  that 
lighter-to-lighter  charges  can  or  will 
restart  a  vehicle  disabled  by  a 
discharged  battery  "instantly"  and  at 
quickly  as  jumper  cable*.  The  coaplafat 
alleges  that  this  is  deceptive  and  in 
violation  of  section  5  of  the  Federal 
Trade  Comffliasioa  Act  because  ligfater- 
to-Ughter  charges  take  aignificanriy 
longer  than  jumper  cables  to  restart  a 
vehicle,  even  under  the  most  favorable 
circumstances,  and  lighter-to-lighter 
charges  cannot  restart  a  vehicle 
disabled  by  a  discharged  birttery 
instantly. 

The  complaint  also  alleges  that 
Cooper  Rand  expressly  misrepresented 
that  illumination  of  the  lighter-to-lighter 
charger's  power  monitor  light  indicates 
that  the  disabled  vehicle  is  ready  to 
start  The  complaint  alleges  that  this  is 
deceptive  and  in  violation  of  section  5  of 
the  Federal  Trade  Conunissioa  Act 
because  iiliunination  of  the  lighter-to- 
lighter  charger's  power  monitor  light  is 
not  an  acaxrate  incficator  that  a  disabled 
vehicle  is  ready  to  start. 

In  addition,  the  complaint  charges  that 
Cooper  Rand  claimed  that  it  had  a 
reasonable  basis  for  its  claims  that 
lighter-to-lighter  charges  can  or  will 
restart  a  vehicle  disabled  by  a 
discharged  battery  "instantly"  and  as 
quickly  as  jumper  cables.  The  complaint 
alleges  that  lliis  misrepresentation  by 
Cooper  Rand  was  deceptive  and  in 
vtolation  of  section  5  of  the  Federal 
Trade  Commission  Act. 

Part  I  of  the  proposed  consent  order 
would  prohibit  Cooper  Rand  from 
representing  that  its  lighter-to-lighter 
charge*  can  or  wiU  restart  a  vehida 
disabled  by  a  dischaiged  battery 
"instantly"  or  as  quickly  as  jumper 
cables,  and  would  prohibit  Cooper  Rank 
from  making  any  performance  daims  for 
these  without  possessing  and  relying 
upon  a  reasonable  basis  for  those  claims 
at  the  time  they  are  made. 

Part  n  of  the  proposed  consent  order 
would  require  Cooper  Rand  to  disdose, 
in  soUdtation*  for  future  sales  of  its 
U^t«f-tD-Hghter  chargers,  on  a  hang  tag 
affixed  to  the  product,  and  in  the 
product  instruction  insert  either.  The 
specific  length  of  ttaae  required  to 
recharge  a  battery  ia  a  given  state  of 
discharge  and  whether  the  tpedfied 


time  is  a  maxirauns.  minium—,  typieaL  ot 
other  SQch  time,  and  that  older  batteries 
or  colder  temperatures  may  increase 
charging  Oae;  or.  that  lighter-to-lighter 
chaigers,  unHke  jumper  cables,  will  not 
instantly  restart  a  vehid«  thai  Ughter- 
to-Ughter  chargers  must  recharge  a 
battery  before  the  vefaide  can  be 
restarted;  and  that  older  batteries  and 
colder  temperatures  may  significantly 
increase  the  amount  of  tiaw  aeeded  to 
restart  a  vehicle  witii  a  hghter-to-ligfater 
charger. 

Part  ni  of  the  proposed  consent  order 
would  require  Cooper  Rand  to  send  past 
purchasers  of  ligbter-to4ighter  chaiget* 
a  corrective  notice  disclosing  that 
lighter-to-4ghter  chargers,  unlike  jomper 
cables,  will  not  instandy  restart  a 
vehicle:  that  lighter-to-lighter  chargers 
must  recharge  a  battery  before  the 
vehide  can  be  restarted;  and  that  older 
batteries  and  colder  temperatures  ouy 
significantly  increase  the  amount  of  time 
needed  to  restart  a  vehide  with  a 
lighter-to-Iighter  charger. 

Part  rv  of  the  proposed  consent  order 
would  required  Cooper  Rand  to 
distribute  copies  of  the  order  to  all  of  its 
officers,  employees,  and  other  agents. 
Part  V  of  the  proposed  consent  order 
would  require  Cooper  Rand  to  retain  for 
three  years  and  make  available  to  the 
Commission  the  names  and  addresses  of 
persons  to  whom  the  required  corrective 
notice  is  sent.  Part  VI  would  require 
Cooper  Rand  to  retain  and  make 
available  to  the  Commission  certain 
other  records,  including  any  materials 
relied  upon  to  substantiate  any 
representation,  and  any  test  reports. 
studBes,  data  or  other  materials  diat 
qualify  or  call  into  question  any  such 
representation  or  the  basis  «pon  which 
Cooper  Rand  relies  for  such 
representation.  Part  VH  of  the  proposed 
consent  order  would  reqtdre  Cooper 
Rand  to  aotify  the  Commission  of  any 
change  ki  its  corporate  structure  that 
might  affect  compliance  obligations 
arising  out  of  the  order.  Finally,  Part  Vm 
woold  require  Cooper  Rand  to  file  a 
report  within  ainety  (90)  days  after  the 
order  i*  aenred  setting  forth  the  manner 
and  fans  of  its  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitat*  pabUc  comment  on  the 
proposed  oooaent  order,  it  is  n(4 
intended  to  constit«te  an  official 
interpretation  of  the  agreement  and 
proposed  consent  order,  or  to  modify 
their  term*  in  any  way. 
Dooald&aa*. 
Secratory. 

(FR  Dec  m-zno  Pfled  Z-7-»;  fttf  am] 
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DEPARTMENT  OF  JUSTICE 

Dnig  Cntercamant  Adwlnlalratlon 

21 CFR  PMts  1310  and  1313 

RacordSi  napoftSi  hnportSi  and 
Exporta  of  Pracufaof  and  EwHBil 

|— i,  ■  iiit  ■  ^m      Tail  I  ■  Jill  ■    **  ■      ^   *  ■     * 

i^nanncani  lamanng  Niauiunai  ana 
Encapaulatlng  Macfiinas 

AOSNCv:  Drag  Enfarcement 
Administzalian  (DEA),  Justice. 

action:  Notfce  <rf  proposed  nilemtddng. 


I  This  proposed  rule  outlines 
procedures  desi^wd  to  impleiMnt  die 
wgiilatni  f  requirements  set  forth  in  the 
Chemical  DiversioB  and  Trafficking  Act 
of  1988.  The  proposal  contains  the 
requirements  for  the  recordkeepiag, 
reporting,  importing,  and  exporting  of 
precursor  and  essential  chemicals,  and 
recordkeeping  and  reporting  on  tableting 
machines  and  encapsulating  machiBe*. 

DATI:  Written  comatents  and  objections 
must  be  received  on  or  before  Mardi  27, 
1989. 


;  Comments  and  objections 
should  be  submitted  in  quintuylicate  to 
the  Administrator,  Drug  Enforcement 
Administration,  1405 1  Street  NW^ 
Washington.  DC  20537.  Attention:  TSEA 
Federal  Register  Representative/CCR. 

FOR  niRTNER  WFORMA-nON  CONTACT: 

Mr.  G.  Thomas  Gitchel,  Chief,  State  and 

Industry  Section,  Office  of  Diversion 

Control,  Drug  Enforcement 

Administration,  1405  I  Street  NW., 

Washington.  DC  20537,  Telephone  (202] 

633-1216. 

SUPPLEMENTARY  INFORMATION:  The 

Chemical  Diversion  and  Trafficking  Act 
of  1988  (Pub.  L  10a-«90)  requires  that 
any  person  who  distributes,  imports,  or 
exports  certain  precursor  and  essential 
chemicals  identify  their  customers, 
maintain  retrievable  records  for  a 
specified  period  of  time,  report 
suspidous  or  unusual  orders,  and 
provide  advanced  notification  of 
imports  and  exports.  The  requirements 
for  maintaining  records  and  reporting 
suspidous  or  unusual  orders  also 
applies  for  tableting  machinea.  and 
encapsulating  maclrines.  The  Act  further 
provides  that  the  Attorney  General  has 
the  authority  to  suspend  imports  and 
exports  if  he  determines  that  such 
shipnMuts  may  be  diverted  to  the 
clandestine  manufacture  ot  a  controlled 
substance. 

When  the  rule  is  fiaahzed,  the 
Piperidine  Report  (DEA  Form  420],  0MB 
approvid  1117-0017,  will  be  eliminated. 

The  Administrator  of  the  Ikaig 
Enforcement  Administration  hereby 
certifies  that  tlus  proposed  rule  will 


Federal  Regtoter  /  Vol  54.  No.  25  /  Wednewiay.  Febniary  8.  1989  /  Propoged  Rules 


6145 


have  no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  at  seq.  This  rule  is  not  a 
major  rule  for  purposes  of  Executive 
Order  (E.O.)  12291  of  February  17. 1981. 
Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(q  of  E.0. 12291  this  proposed 
rule  has  been  submited  for  review  to  the 
Office  of  Management  and  the  Budget 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and  it 
has  been  determined  that  the  proposed 
rule  does  not  have  sufficient  federalism 
implications  towarrant  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects 

21  CFR  Part  1310 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  1313  • 

Drug  traffic  control.  Exports.  Imorts, 
Reporting  requirements. 

For  reasons  set  out  above.  Chapter  n. 
Title  21,  Code  of  Fedearl  Regulations  is 
proposed  to  be  amended  as  follows: 

1.  Part  1310  is  proposed  to  be  revised 
to  read  as  followg: 

PART  1310-RECORDS  AND  REPORTS 
OF  USTED  CHEMICALS  AND  CERTAIN 
MACHINES 

1310.1  Definitions. 

1310.2  Substances  covered. 

1310.3  Persons  required  to  keep  records  and 
file  reports. 

13ia4    Maintenance  of  records. 
1310.5    Reports. 

13ia6    Content  of  records  and  reports. 
13ia7    Proof  of  identity. 
AuAotity: »  U.&C  802, 830, 871(b). 

11310.1    DeflnMion*. 

As  used  in  this  part  the  following 
terms  shall  have  die  meanings  spedfied: 

(a)  The  term  "Ad"  means  the 
Controlled  Substances  Act  as  amended 
(84  Stet  1242;  21  U.S.C  801)  and/or  the 
Controlled  Substances  Import  and 
Export  Act  as  amended  (84  Stat  1285; 
21  U.S.C  951). 

(b)  The  term  "listed  chemical"  means 
any  listed  precursor  chemical  or  listed 
essential  cliemical. 

(c)  The  term  "listed  precursor 
chemical"  means  a  chemical  specifically 
designated  by  the  Administrator  in 

1 1310.2(a)  that  in  addition  to  legitimate 
uses,  is  used  in  manufacturing  a 
controlled  substance  in  violation  of  this 
title  and  is  critical  to  the  creatton  of  a 
controlled  substance. 

(d)  The  tem  "listed  essential 
chemical"  means  a  chemical  tpftdficwily 


designated  by  the  Administrator  in 
S  1310.2(b)  that  in  addition  to  legitimate 
uses,  is  used  as  a  solvent  reagent  or 
catalyst  in  manufacturing  a  controlled 
substance  in  violation  of  this  title. 

(e)  The  term  "regulated  person" 
means  a  person  who  manufactures, 
distributes,  imports,  or  exports  a  listed 
chemical,  a  tebleting  machine,  or  an 
encapsulating  machhie. 

(f)  The  term  "regulated  transaction" 
means: 

(1)  A  distribution,  receipt  sale, 
importation  or  exportation  of  a 
threshold  amount  as  determined  by  the 
Administration  which  indudes  a 
cumulative  threshold  amount  for 
multiple  transactions  of  a  listed 
chemical,  except  that  such  term  does  not 
indude: 

(i)  A  domestic  lawful  distribution  in 
the  usual  course  of  business  between 
agento  or  employees  of  a  single 
r^ulated  person;  in  this  context  agents 
or  employees  means  under  the  direct 
management  and  control  of  the 
regulated  person; 

(ii)  A  delivery  of  a  listed  chemical  to 
or  by  a  conunon  or  contract  carrier  for 
carriage  in  the  lawful  and  usual  course 
of  the  business  of  the  common  or 
contrad  carrier,  or  to  or  by  a 
warehouseman  for  storage  in  the  lawful 
and  usual  course  of  the  business  of  the 
warehouseman,  except  that  if  the 
carriage  or  storage  is  in  connection  with 
the  distribution,  importation,  or 
exportation  of  a  listed  chemical  to  a 
third  person,  this  paragraph  does  not 
relieve  a  distributor,  importer,  or 
exporter  from  compliance  wiUi  this 
section; 

(iii)  Any  category  of  transaction 
specified  by  regulation  of  the 
Administration  as  exduded  from  this 
definition  as  unnecessary  for 
enforcement  of  this  title  or  title  ID; 

(iv)  Any  transaction  in  a  listed 
chemical  that  is  contained  in  a  drug  that 
may  be  mariceted  or  distributed  lawfully 
in  the  United  Stetes  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  or 

(v)  Any  transaction  in  a  chemical 
mixture. 

(2)  A  distribution,  impwtetion.  or 
e)q>ortation  of  a  tebleting  maddne  or 
encapsulating  machine. 

(g)  The  term  "chemical  mixture" 
means  a  combination  of  two  or  more 
chemical  substances,  at  least  one  of 
which  is  not  a  listed  precursor  chemical 
or  listed  essential  chemical  except  that 
such  term  does  not  indude  any 
combination  of  a  listed  precursor 
chemical  or  a  listed  essential  chendcal 
with  another  chemical  that  is  present 
solely  as  an  impurity  or  which  has  been 
crested  to  evade  the  requiremenU  of  the 
Act 


(h)  The  term  "retrievable"  means  that 
records  required  by  this  section  are  kept 
by  automatic  data  processing  systems  or 
other  electronic  or  mechanized 
recordkeeping  systems  in  such  a  manner 
that  they  can  be  readily  retrieved  and 
separated  out  fit>m  all  other  records  in  a 
reasonable  time  and/or  records  are  kept 
on  which  the  listed  chemicals,  tableting 
machines,  and  encapsulating  machines 
are  asterisked,  redllned,  or  in  some 
other  manner  visually  identifiable  apart 
from  other  items  appearing  on  the 
records  or  are  mainteined  separate  from 
all  other  records. 

(i)  Any  term  not  defined  in  this 
section  shall  have  the  definition  set 
forth  in  section  102  and  1001  of  the  Ad 
(21  U.S.C  802  and  951)  and  {  1301.2  of 
this  chapter. 


§1310.2 

The  following  chemicals  have  been 
specifically  designated  by  the 
Administrator  of  the  Drug  Enforcement 
Administration  as  the  listed  chemicals 
subject  to  the  provisions  of  this  section 
and  Part  1313. 

(a)  Listed  Precursor  Chemicals: 

(1)  Anthranilic  acid  and  its  salts. 

(2)  Benzyl  cyanide. 

(3)  Ephedrine,  ito  salts,  optical 
isomers,  and  salts  of  optical  isomere. 

(4)  Ergonovine  and  its  salts. 

(5)  Ergotamine  and  its  salte. 

(6)  N-Acetylanthranilic  add  and  ito 
salts. 

(7)  Noipseudoephedrine.  ito  salts, 
optical  isomers,  and  salU  of  optical 
isomers. 

(8)  Ftienylacetic  add  and  its  salts. 

(9)  Phenylpropanolamine,  ito  salts, 
optical  isomers,  and  salU  of  optical 
isomen. 

(10)  Hperidine  and  iU  salts. 

(11)  Pseudoephedrine,  iU  salts,  optical 
isomers,  and  salte  of  optical  isomers. 

(12)  3,4-Metfiylenedioxyphenyl-2- 
propanone. 

(b)  Listed  Essential  Chemicals: 

(1)  Acetic  anhydride. 

(2)  Acetone. 

(3)  Benzyl  diloride. 

(4)  Ettisd  ether. 

(5)  Hydriodic  add. 

(6)  Potessium  permanganate. 

(7)  2-Butanone  (or  Methyl  Ethyl 
Ketone  or  MEK). 

(8)  Toluene. 

(c)  The  Administrator  may  add  or 
delete  a  substance  as  a  listeid  chemical 
by  publishing  a  final  rule  in  the  Federal 
Re^star  following  a  proposal  which 
shall  be  published  at  least  30  days  prior 
to  the  final  rule. 

(d)  Any  person  may  petition  the 
Administrator  to  have  any  substence 
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(8)  nn  nsne  md  tddms  of  th6 
nuuiuiautiu  w(s)  oi  om  cn0iBical  {If 
known): 

(41 A  complete  ttetement  of  tha  facts 
which  the  petitlonar  belieyes  Justifias 
the  addition  or  deletion  of  tha  substnoa 
from  parsyaphs  (aj  or  (b)  of  this 
section: 

(5)  The  data  of  the  pattttoa 

(f)  Tba  Admiaiatmlar  any  taqulM  4ha 
petitioner  to  submit  sudi  doconnlsiir 
written  itatemento  of  fact  relevant  to 
the  petition  as  he  deesu  necessary  in 
maktag  a  deter m<na<km. 

(g)  Witiiin  a  reasooaUa  pedod  of  tloM 
after  the  receipt  of  the  petttioa.  tha 
Administrator  shaO  notify  the  petitioiiar 
of  his  decision  and  the  reason  tharsiBC: 
The  Administrator  need  not  accept  a 
petition  if  any  of  the  requirements 
prescribed  in  paragraph  (e)  of  this 
section  or  requested  pursuant  to 
paragraph  (!)  of  tUs  section  are  taddng 
or  are  not  deariy  «a(  fordi  as  to  be 
readily  underslood.  V  (he  petitionei 
desires,  he  BMy  amead  aad  reeubaaft  the 
petition  to  naet  the  aaqsrinawBte  of 
paragraphs  (e)  and  (f)  of  this  section. 

(h)  If  a  petition  Is  granted  or  the 
Admlulstialui,  upon  his  own  motion, 
adds  or  deletes  substances  as  listed 
chemicals  es  set  forth  In  paragraph  ft)  of 
this  sacMen.  he  shdl  issue  aM  pd^sk 
in  the  ftisaal  Sai^star  a  proposal  to  add 
or  delete  a  substance  as  a  listed 
chemical  The  Administrator  shal 
paiarfl  any  intereated  person  to  file 

proposal  witUa  «  days  of  Ae  date  of 
publication  of  his  order  in  the  Padeiri 
Ragistar.  Hm  Adaiaiatmar  win 
consider  any  commaats  flUd  by 
interested  persons  and  publish  a  final 
rule  in  accordance  with  his  dedsii  in 
the  matter. 


1  Vm#  OT^AJOS  mA 

a  ragalBlatf  (ransoctioa  iavelving  a 
Usted  oiMBieaL  a  tsMa«ag  naddBe.  or 
an  encapaalatfng  aMoUne  4iall  keep  a 
record  <iif  <te  <raasartien  aad  ffle  reporte 
asapecilhidby  f  vnOA. 

|1S1(U   IlilntiniamaliacatJa. 

(a)  Bwaiy  aacoad  fe^airad  to  be  kepi 
subject  to  1 1310J  for  a  listed  precorsor 
chemical,  a  tabhithig  madrine,  or  an 
encapsulaing  awwhiae  shaH  be  kept  by 
tiw  fegmaioa  peraaa  for  lov  years  aftar 
the  date  of  the  transaction. 

(b)  Every  record  required  to  be  kept 
subject  to  I ISIAJ  for  a  Matsd  essential 
Jwudtal  ihaB  be  kept  by  the  regidated 
person  for  two  years  after  the  date  of 
tiiataBsaetlDB. 

(C)  A  resold  ondor  tuis  section  shall 
be  idspt  at  tha  prtodpal  place  of 
basiaaae  or  oner  location  wfaioh  is 
provided  te -writiBg  to  tha  Special  Asent 
in  Charge  of  tin  Administration  in  Ina 
nearest  office  of  the  Drug  enforcement 
Administration  and  shaH  be  readily 
retiievaMa  and  available  for  inq>ection 
and  copyiiq  by  authorized  employees  of 
the  Administration  under  the  provisions 
of  21  U.S.C  88a 

I1MM    mpaiH. 

(aj  Eacn  legulated  person  shall  report 
to  the  nearest  ofBca  of  die  Drug 
Enforcement  Adndnistrafion.  as  follows: 

(1)  Any  regdated  transaction 
involving  an  extnordlnary  quantity  of  « 
listed  chemicaL  an  uncommon  method 
of  payment  or  delivery,  or  any  other 
circumstance  that  the  regulated  person 
believes  may  indicate  that  the  listed 
chemix»l  will  be  used  in  violation  of  this 
part. 

(2)  Any  proposed  regulated 
transaction  with  a  person  whose 
description  or  odier  identifying 
characteristic  the  Administration  has 
previously  furnished  to  the  ragulaled 
person. 

(3)  Any  suasual  or  aKcessive  loos  ar 
disappearance  of  a  listed  chemical  i 
die  control  of  the  regalated  i. 

(4)  Any  domasttc  n^palatad 


transaction  In  a  tebletii^  mnr^inff  or  an 
encapsulating  madiine. 

(b)  Each  report  submitted  pursuant  to 
paragraph  (a)  of  this  section  shall, 
whenever  possible,  be  made  ocatly  to 
uie  nearest  ofnce  of  the  Aduniiistration 
at  the  earliest  practicable  opportunity 
after  tfie  regidated  person  becomes 
aware  of  the  circumsttmces  involved 
and  aa  much  in  advance  of  the 
conclusion  of  the  transaction  as 
possible.  Written  reports  of  transactions 
listed  ki  paragraphs  {a)tl).  (a)(8)  and 
(a)(4)  of  diia  section  wifi  subsequently 
bo  IHed  as  set  forth  in  i  131t).6.  A 
tranaactioa  msy  not  be  completed  with 
a  person  whose  description  or 
Identifying  characteristic  has  previoMS^ 
been  furnished  to  the  regulated  person 
by  the  Administration  unless  the 
tranaactioa  is  approved  by  the 
Administratioa. 

(c)  The  quantitative  threshold  to  be 
utilized  in  determining  whether  a 
reoaiyt.  sale,  kapartttiom  or  exportetiaa 
is  a  regulated  tranaactioa  or  t^ 
cumulative  amount  for  multiple 
transactions  within  a  thirty  day  period 
which  would  be  reportable  under  this 
section  are  as  follows: 

(1)  Listed  Frecnrsor  Chemicals: 
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(2)  listed  Basential  Chemicals: 
(i)  Imports  and  Exporte 
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(ii)  Domestic  Sales 


Ctismcal 


(A) 

<B)AcaloM 

(C)  Banzyl  cMorids^ 

(D)  Ettiy*  attw 

(E)  Hydnodte  acid» 


250 


(F)  PotttMum  pamMngmata.. 

(G)  2-8utanone  (MEK) 

(H)  Toluene 


50 

N/A. 

SO 

10 

N/A. 

50 

90 


(57%). 


1,0231 

1501 

1  Mtogram. 

135.8  kio^wni. 

57  1 

551 

1451 

iSSUograms. 


(iii)  The  cumulative  dvedwld  is  not 
applicable  to  domestic  sales  of  Acetone, 
2-Butanone  (MEK).  and  Tobaie. 

{ 1310.6    Content  of  records  and  reports> 

(a)  Each  record  and/or  report  required 
by  SS  1310.3-13105  shall  include  the 
following: 

(1)  The  name,  address,  and  telephone 
number  of  each  party  to  the  regulated 
transaction. 

(2)  The  date  of  tiie  regulated 
transaction. 

(3)  The  name,  quantify  and  form  of 
packaging  of  the  Hsted  chemical  or  a 
description  of  the  tableting  machine  or 
encapsidating  madune  (including  make, 
model  and  serial  number]. 

(4)  The  method  of  transfer  (company 
truck,  picked  up  by  customer,  etc.). 

(5)  The  type  of  identification  used  by 
the  purchaser  and  any  unique  number 
on  that  identification. 

(b)  If  a  report  is  submitted  pursuant  to 
S  1310.5  (a)(1)  or 

(a)(3),  the  report  must  also  include  a 
description  at  the  circumstances  leading 
the  regulated  person  to  make  the  report 
such  as  the  reason  that  the  method  of 
pajrment  was  uncommon  or  the  loss 
unusual  If  the  report  is  a  loss  or 
disappearance  under  §  1310.5(a)(3),  the 
circumstances  of  such  loss  must  be 
provided  (in-transit,  theft  from  premises, 
etc.). 

(c)  For  purposes  of  this  section, 
normal  business  records  shall  be 
considered  adequate  if  they  contain  the 
information  listed  in  paragraph  (a)  of 
this  section,  and  are  retrievable  from 
other  business  records  of  the  regulated 
person. 

(d)  A  suggested  format  for  the  reports 
is  provided  below: 

Supplier 

Name 

Business  Address    

City 

State  

Zip 

Business  Plune  ' 

I*urchasen 

Name 


Business  Address 

City 

State  

Zip 


Shifiping  Address  (if  differeal  tliat  purchaser 
address): 

Street 

City 

State  

Zip 


Date  of  Shipment 

Name  of  IJsted  Qiemicalfs) 

Quantity  and  Form  of  Pacliaging - 

Description  of  Madiine: 

Malce: 

Model:    

Serial  # 

Method  of  Transfer 


Business  nione 
Identification  - 


If  Loss  or  Disappearance: 

Date  of  Lou 

Type  of  Loss 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  ten  minutes  per  response, 
induthng  the  time  for  reviewring 
instructions,  searching  existing  date 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  commente  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Drug  Enforcement  Administration, 
Records  Management  Section, 
Washington,  DC  20537;  and  to  tiic  OfBce 
of  Management  and  Budget,  Paperwork 
Reduction  Project  No.  1117-xxxx, 
Washington,  DC  20503. 

S13ia7    Proof  of  idantity. 

Each  regulated  person  who  engages  in 
a  regulated  transaction  must  identify  die 
other  party  to  the  transaction.  This 
should  be  accomplished  by  having  the 
purchaser  present  some  document 
which  would  verify  the  identify  of  the 
purchaser  to  the  regulated  person.  The 
type  of  documente  and  other  evidence  of 
proof  must  consist  of  at  least  purchase 
documente  and  signature  of  the 
purchaser  or  the  purchaser's  agent  in  the 
case  of  business  entities  or  a  driven 
license  and  other  identification  for  sales 
to  individuals  or  cash  purchasers.  When 
transacting  business  with  a  new 
representative  of  a  firm,  the  regulated 
person  must  verify  the  agency  of  the 
representative.  The  regulated  person 
should  attempt  to  verify  the  existence  of 
a  business  entify  if  the  regulated  person 
is  not  familiar  with  that  business  or  has 
some  reason  to  question  the  validify  of 


the  business.  This  may  be  accomplished 
by  such  methods  as  cheddng  the 
telephone  directory,  the  local  credit 
bureau,  the  local  Chamber  of  Commerce 
or  the  local  Better  Business  Bureau. 

2.  A  new  Part  1313  is  proposed  to  be 
added  to  read  as  follows: 

PART  1S13-IMP0RTATI0N  AND 
EXPORTATION  OF  PRECURSORS  AND 
ESSENTIAL  CHEMICALS 


1313.1 
1313.2 


Scope 
Definitions. 


importatiaa  of  fteoucaots  and 
Qiemicala 

1313.12  Reqairement  of  antiiorization  to 
import. 

1313.13  Contents  of  import  declaration. 

1313.14  Distribntion  of  import  dedaratkm. 

1313.15  Waiver  of  15-day  advance  notice  for 
chemical  importers. 

Exportation  of  Precursots  and  Fsnentla! 
Qtemicals 

1313.21  Requirement  of  authorizatioo  to 
export. 

1313.22  Contents  of  export  declaration. 

1313.23  Distritnition  of  export  declaration. 

1313.24  Waiver  of  IS^lay  advance  notice  for 
chemical  exporters. 

TranssiiipaiBat  and  la-Trwuit  wU^maat  of 
Precursors  and  Essential  Chenucab 

1313.31    Advance  notice  of  importation  for 

transshipment  or  transfer. 
1313.41    Suspension  of  shipments. 

Hearings 

1313.51  Hearings  generaDy. 

1313.52  Purpose  of  hearing. 

1313.53  Waiver  of  modification  of  ndes. 

1313.54  Request  for  hearing. 

1313.55  Burden  of  proof. 

1313.56  Time  and  place  of  hearing. 

1313.57  Fmal  order. 

Authority:  21  U.S.C  802. 83a  871(b).  871. 

S  1313.1    Scope. 

Procedures  governing  the  importation, 
exportetion,  transshijHnent  and  intransit 
shipment  of  precursors  and  essential 
chemicals  pureuant  to  section  lOlS  of 
die  Act  (21  U3.C  971)  are  govened 
generally  by  those  sections  and 
specifically  by  the  sections  of  this  part 


BEST  COPY  AVAILABLE 
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As  used  in  this  part  the  following 
tenns  shall  have  the  meanings  spedfied: 

(a)  The  tenn  "chenucal  export"  means 
with  respect  to  a  listed  chemical  or 
chemicals,  any  taking  out  or  removal  of 
such  article  from  the  jurisdiction  of  the 
United  States  (whether  or  not  such 
taking  out  or  removal  constitutes  an 
exportation  within  the  meaning  of  the 
Customs  and  related  laws  of  the  United 
States)  that  is  not  in  conflict  with  the 
laws  of  the  country  to  which  it  is 
intended  for  import 

(b)  The  term  "chemical  exporter" 
includes  every  regulated  person  who 
exports,  or  who  acts  as  an  export  broker 
or  forwarding  agent  for  a  chemical 
export  In  the  event  that  the  broker  or 
forwarding  agent  does  not  take  title  or 
possession  of  the  chemical  export  such 
broker  or  forwarding  agent  will  not  be 
considered  a  chemical  exporter  for 
purposes  of  Part  1313  unless  the 
chemical  exporter  and  the  broker  or 
forwarding  agent  have  reached  an 
agreement  of  which  the  Administrator 
has  been  informed  in  writing  at  the 
earliest  possible  time  that  specifles 
which  of  the  two  parties  will  be 
responsible  for  the  flling  of  the  Precursor 
and  Essential  Chemical  Import/Export 
Declaration  (DEA  form  486)  notifyliig 
the  Administrator  of  each  chemiod 
export 

(c)  The  term  "chemical  import" 
means,  with  respect  to  a  listed  chemical, 
any  bringing  in  or  introduction  of  such 
article  into  either  the  jurisdiction  of  the 
United  States  or  the  Customs  teiritoiy  of 
the  United  States,  and  fh>m  the 
jurisdiction  of  the  United  States  into  the 
Customs  territory  of  the  United  States 
(whether  or  not  such  bringing  in  or 
introduction  constitutes  an  importation 
within  the  meaning  of  the  tariff  la«vs  of 
the  United  States). 

(d)  The  term  "chemical  importer" 
includes  every  regulated  person  who 
imports,  or  who  acts  as  an  import  broker 
or  forwarding  agent  for  a  chemical 
import,  in  the  event  that  the  broker  or 
forwarding  agent  does  not  take  title  to 
or  possession  of  the  chemical  import 
such  broker  or  forwarding  agent  will  not 
be  considered  a  chemical  importer  for 
purposes  of  Part  1313  unless  the 
chemical  importer  and  the  broker  or 
forwarding  agent  have  reached  an 
agreement  of  which  the  Administrator 
has  been  informed  in  writing  at  the 
earliest  possible  time  that  speciHes 
which  of  the  two  parties  will  be 
responsible  for  the  filing  of  the  Precursor 
and  Essential  Chemical  import/Export 
Declaration  (DEA  Form  486)  notifying 
the  Administrator  of  each  chemical 
import 

(e)  The  term  "regular  customer" 


means  a  person  with  whom  the 
regulated  person  has  an  established 
business  relationship  for  a  spedfied 
listed  chemical  or  chemicals  that  is 
reported  to  and  accepted  by  the 
Administration. 

(f)  The  term  "regular  supplier"  means 
a  supplier  with  whom  the  regulated 
person  has  an  established  business 
relationship  that  is  reported  to  the 
Administration. 

(g)  The  term  "Customs  territory  of  the 
United  States"  means  the  several  states, 
the  District  of  Columbia,  and  Puerto 
Rico. 

(h)  The  term  "jurisdiction  of  the 
United  SUtes"  means  the  Customs 
territory  of  the  United  States,  the  Virgin 
Islands,  the  Canal  Zone,  Guam. 
American  Samoa,  and  Palau. 

(i)  Any  term  not  defined  in  this 
section  shall  have  the  definition  set 
forth  in  section  102  and  1001  of  the  Act 
(21  U.S.C  802  and  951)  and  i  1301.2  of 
this  chapter. 


tanpoftatiaB  of 
Caenuols 


and  Essential 


of  autfioiliailoii  to 


(a)  No  person  shall  import  or  cause  to 
be  imported  any  chemical  listed  in 

1 1310.2  which  meets  or  exceeds  the 
threshold  quantities  identified  in 
i  1310.5.  until  such  time  a  DEA  Form  486 
has  been  filed  with  the  Administrator. 

(b)  A  DEA  Form  486  must  be  furnished 
to  the  Drug  Enforcement  Administration. 
Drug  Control  Section.  P.O.  Box  (to  be 
designated),  for  all  related,  chemical 
import  transactions.  However,  the  15- 
day  advance  notification  requirement 
found  in  8  1313.13  is  waived  for 
chemical  importers  who  have  completed 
the  requiremento  of  1 1313.15.  The  DEA 
Form  486  must  be  provided  in  this 
instance  on  or  before  the  date  of 
importation. 

{1313.13    Contents oflmport declaration 

(a)  Any  precursor  or  essential 
chemical  listed  in  S  1310.2  may  be 
imported  if  that  chemical  is  necessary 
for  medical,  commercial,  scientific  or 
other  legitimate  uses  within  the  United 
States.  Chemical  importations  into  the 
United  States  for  immediate  transfer/ 
transshipment  outside  the  United  States 
must  comply  with  the  procedures 
outlined  in  8  1313.31. 

(b)  Any  regulated  person  who  desires 
to  import  a  threshold  or  greater  quantity 
of  a  listed  chemical  must  furnish  the 
Drug  Enforcement  Administration,  Drug 
Control  Section,  P.  O.  Box  (to  be 
designated),  with  a  completed  DEA 
Form  486  at  least  15  days  prior  to  the 
date  of  importation  and  distribute  four 
copies  of  this  form  as  directed  in 

8 1313.14. 


(c)  The  DEA  Form  486  must  be 
executed  in  quintuplicate  and  will 
include  the  following  information: 

(1)  The  name,  address,  telephone  and 
telex  numbers  of  the  regulated,  chemical 
importer,  the  name,  address,  and 
telephone  and  numbers  of  the  broker  or  , 
forwarding  agent  (if  any);  and 

(2)  The  complete  name  and 
description  of  each  listed  chemical  to  be 
imported,  the  size  or  weight  of 
container,  the  number  of  containers,  the 
net  weight  of  each  listed  chemical  given 
in  kilograms  or  parts  thereof,  and  the 
gross  weight  of  the  shipment  given  in 
kilograms  or  parts  thereof;  and 

(3)  The  proposed  import  date,  the 
foreign  port  of  exportation  to  the  United 
States,  and  the  first  U.S.  Customs  Port  of 
Entry;  and 

(4)  The  name,  address,  telephone 
number,  and  telex  number  (if  kno%vn)  of 
the  consignor  in  the  foreign  country  of 
exportation,  the  name(s)  and 
addres8(es)  of  any  intermediate 
consignor(s),  and  any  license  numbers  if 
the  consignor  is  required  to  have  such 
numbers  by  the  country  of  exportation. 

8l313w14    Distribution  of  Import 


The  required  five  copies  of  the 
precursor  and  essential  chemical  import 
declaration  (DEA  Form  486)  will  be 
distributed  as  follows: 

(a)  Copy  1,  Copy  2,  and  Copy  3  shall 
be  transmitted  to  the  foreign  shipper. 
The  foreign  shipper  will  submit  Copy  1 
to  the  proper  governmental  authority  in 
the  foreign  country,  if  required  as  a 
prerequisite  to  export  authorization. 
Copy  1  will  then  accompany  the 
shipment  to  its  destination,  and  shall  be 
retained  on  file  by  the  chemical 
importer.  Copy  2  will  accompany  the 
shipment  and  be  available  for  use  by  the 
appropriate  customs  official  of  the 
exporting  country.  Copy  3  shall 
accompany  the  shipment  and  be 
available  for  inspection  and  removal  by 
an  official  of  the  U.S.  Customs  at  the 
time  of  entry. 

(b)  Copy  4  shall  be  forwarded  within 
the  time  limit  specified  in  8  1313.13(b), 
directly  to  the  Drug  Enforcement 
Administration,  Drug  Control  Section. 
Import/Export  Unit.  P.O.  Box  (to  be 
designated). 

(c)  Copy  5  shall  be  retained  on  file  by 
the  regulated  person  as  the  record  of 
authorization  to  import.  Import 
declcu-ation  forms  involving  a  listed 
procursor  chemical  must  be  retained  for 
four  years;  declaration  forms  for  listed 
essential  chemicals  must  be  retained  for 
two  years. 
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81313.15    Waiver  Of  15-dsy  advance 
notioe  fee  cnemlcal  Imponsrs. 

(a)  The  Administrator  shall  determine 
whether  a  chemical  importer  shall  be 
exempt  from  the  15-day  advance  notice 
requirement  for  filing  the  Precursor  and 
Essential  Chemical  Import/Export 
Declaration  (DEA  Form  486)  required  by 
8  1313.13  for  importations  from  regular 
suppliers. 

(b)  The  Administrator  shall  grant 
regular  suppliers  status  to  the  supplier 
or  suppliers  of  a  chemical  importer  if  the 
Administrator  determines  that 

(1)  The  current  supplier  or  suppliers 
submitted  for  consideration  under 
paragraph  (c)  of  this  section  has  an     -^ 
established  business  relationship  with 
the  chemical  importer  and 

(2)  The  chemical  imports  are  to  be 
used  for  legitimate  medical,  scientific  or 
commercial  reasons,  and  are  being 
received  from  a  regular  supplier. 

(c)  The  Administrator  shall  consider 
the  following  factors  in  making  a 
determination: 

(1)  The  name  and  location  of  the 
chenucal  importer 

(2)  The  nature  of  the  chemical 
importer's  business  (i.e.,  imports, 
exporter,  broker,  forwarding  agent 
distributor,  manufacturer,  etc.); 

(3)  The  listed  chemical  or  chemicals 
iihported  by  the  chemical  importer  and 
the  use  to  which  the  listed  chemical  or 
chemicals  will  be  applied; 

(4)  The  names,  street  addresses,  and 
telephone  and  telex  numbers  of  the 
ciutomers  of  the  chemical  importer  to 
whom  chemical  imports  are  supplied; 

(5)  The  names,  street  addresses,  and 
telephone  and  telex  numbers  of  the 
chemical  importer's  suppliers; 

(6)  The  frequency  and  number  of 
import  transactions  of  a  listed  chemical 
or  chemicals  occurring  in  the  preceding 
two  year  period; 

(7)  The  method  of  delivery  (direct 
shipment  or  through  a  broker  or 
forwarding  agent);  and 

(8)  Any  other  information  submitted 
by  the  chemical  importer  that  may  be 
considered  relevant 

(d)  The  chemical  importer  should 
submit  the  information  listed  in 
paragraph  (c)  of  this  section,  as  well  as 
the  street  address,  name  of  a  contact 
person  and  telephone  number  of  that 
person  to  the  Administrator  in  order  that 
a  determination  be  made  as  to  whether 
the  15-day  advance  notice  requirement 
should  be  waived. 

(e)  The  information  submitted  must  be 
received  by  the  Administrator  not  later 
than  30  days  after  the  publication  of  the 
final  order  pertaining  to  Part  1313  and 
shall  be  sent  to  the  Drug  Enforcement 
Administration,  Office  of  Diversion 
Control,  P.O.  Box  (to  be  designated). 


(0  If  upon  the  filing  of  a  declaration 
for  a  chemical  shipment  from  a  supplier 
who  has  not  been  determined  by  the 
Administrator  to  be  a  regular  supplier 
pursuant  to  paragraph  (b)  of  this  section 
and  if  upon  the  expiration  of  t^e  15-day 
advance  notice  the  Administrator  has 
not  notified  the  chemical  importer  in 
writing  to  the  contrary,  the  supplier  will 
automatically  become  a  regular  supplier 
for  purposes  of  this  section. 

(g)  In  the  event  that  the  chemical 
importer  should  relocate,  change 
ownership,  import  listed  chemicals 
which  were  not  previously  imported,  or 
add  a  new  customer,  the  chemical 
importer  shall  advise  the  Administrator 
of  the  appropriate  changes.  The 
Administrator  shall  make  a  new 
determination  on  the  waiver  of  the  15- 
day  advance  notice  requirement  upon 
evaluating  the  new  information. 

(b)  All  chemical  importers  shall  be 
required  to  file  a  DEA  Precursor  and 
Essential  Chemical  Import/Export 
Declaration  (DEA  Form  486)  as  required 
by  8  1313.13  for  all  chemical  imports. 

(i)  The  Administrator  may  determine 
that  a  chemical  Importer  who  has  been 
granted  an  exemption  under  this  section 
for  specific  regular  suppliers  is  no  longer 
entitled  to  the  waiver  of  the  15-day 
advance  notice  requirement  if  the 
Administrator  determines  that  the 
chemical  importer  has: 

(1)  Failed  to  provide  notification  of 
shipments  as  required  by  1313.13: 

(2)  Failed  to  comply  with  the 
requirements  of  para^aph  (g)  of  this 
section; 

(3)  Engaged  in  activities  in  violation  of 
the  Act;  or 

(4)  Diverted  or  aided  in  the  diversion 
of  imported  chemicals  to  the  claxulestine 
manufacturer  of  an  illicit  controlled 
substance. 

(j)  The  chemical  importer  will  be 
notified  in  writing  by  the  Administrator 
if  such  waiver  is  rescinded  and  the 
reasons  for  such  action. 

Exportation  of  Precursors  and  CiMMintial 
Chemicals 

§  1 3 1 3.2 1    Requirement  of  auttiorization  to 
export. 

(a)  No  person  shall  export  or  cause  to 
be  exported  from  the  United  States  any 
chemical  listed  in  8  1310.2,  which  meets 
or  exceeds  the  threshold  quantities 
identified  in  8  1310.5,  until  such  time  a 
DEA  Form  486  has  been  filed  with  the 
Administrator. 

(b)  No  person  shall  export  or  cause  to 
be  exported  any  listed  chemical  which 
is  in  violation  of  the  law  of  the  country 
to  which  the  listed  diemical  is  exported. 

(c)  A  DEA  Form  486  must  be  furnished 
to  the  Drug  Enforcement  Administration. 


Drug  Control  Section,  P.O.  Box  (to  be 

designated]  for  all  regulated,  chemical 
export  transactions.  However,  the  15- 
day  advance  notification  requirement 
found  in  8  1313-22  is  waived  for 
chemical  exporters  who  have  satisfied 
the  "regular  customer"  considerations  of 
8  1313.24. 

$1313.22    ContsnU  of  export  dadaratioa 

(a)  Any  precursor  or  essential 
chemical  listed  in  8  1310.2  which  meets 
or  exceeds  the  quantitative  threshold 
criteria  established  in  $  1310.5  may  be 
exported  if  that  chemical  is  needed  for 
medical,  commercial,  scientific  or  other 
legitimate  uses. 

(b)  Any  regulated  person  authorized 
to  export  and  desiring  to  export  a 
threshold  or  greater  quantity  of  a  listed 
chemical  must  complete  a  DEA  Form 
486  which  must  be  received  by  the  Drug 
Enforcement  Administration  at  least  15 
days  prior  to  the  date  of  exportation  and 
distribute  four  copies  of  the  form  as 
directed  in  8  1313.23. 

(c)  The  DEA  Form  486  must  be 
executed  in  quintxiplicate  and  will 
include  the  following  information: 

(1)  The  name,  address,  and  telephone 
and  telex  numbers  of  the  r^ulated, 
chemical  exporter,  and  the  name, 
address,  and  telephone  number  of  the 
exporter  broker,  if  any; 

(2)  A  complete  description  of  the 
listed  chemical  to  be  exported,  the  size 
or  weight  of  container,  the  number  of 
containers,  the  net  weight  of  each  listed 
chemical  given  in  kilograms  or  parts 
thereof;  and  the  gross  weight  of  the 
shipment  given  in  kilograms  or  parts 
thereof; 

(3)  The  proposed  export  date,  the  U.S. 
Customs  port  of  exportation,  and  the 
foreign  port  of  entry;  and 

(4)  The  name,  address,  telephone 
number  and  telex  number  (if  known)  of 
the  consignee  in  the  country  of 
destination,  the  name(s}  and  address(es) 
of  any  intermediate  consignee(s),  and 
any  bcense  numbers  if  the  consignee  is 
required  to  have  such  numbers  by  the 
country  of  importation. 

(d)  Notwithstanding  the  time 
limitations  included  in  paragraph  (b)  of 
this  section,  a  regulated  person  may 
receive  a  waiver  of  the  15-day  advance 
notification  requirement  following  the 
procedures  outlined  in  8  1313.24. 

(e)  Declared  exports  of  listed 
chemicals  which  are  refused,  rejected, 
or  otherwise  deemed  undeliverable  may 
be  returned  to  the  U.S.  exporter  upon 
receiving  written  authorization  by  the 
Drug  Enforcement  Administration.  The 
regulated  person  must  first  forward  a 
completed  import  declaration  with  a 
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letter  detailing  the  ciicumstance*  of  the 
return. 

9131S.23   Dtoirftutlon  of  export 


The  required  five  copies  of  the 
precursor  and  essential  chemical  export 
declaration  (DEA  Form  486)  will  be 
distributed  as  follows: 

(a)  Copy  1  shall  accompany  the 
shipment  and  remain  with  the  shipment 
to  its  destination. 

(b)  Copy  2  shall  accompany  the 
shipment  and  will  be  available  for  use 
by  the  appropriate  customs  official  at 
the  forei^  country  of  destination. 

(c)  Copy  3  shall  accompany  the 
shipment  and  will  be  attached  to  the 
"Dock  Receipt"  and  made  available  for 
inspection  by  U.S.  Customs  prior  to 
export  Copy  3  shall  be  available  for 
inspection  and  removal  of  an  official  of 
the  U.S.  Customs  Service  at  the  port  of 
exportation. 

(d)  Copy  4  shall  be  forwarded,  within 
the  time  limit  required  in  {  1313.22  of 
this  part  directly  to  the  Drug 
Enforcement  Administration.  Drug 
Control  Section.  P.O.  Box  (to  be 
designated). 

(e)  Copy  5  shall  be  retained  by  the 
chemical  exporter  on  file  as  his  record 
of  authority  for  the  exportation.  Export 
declaration  forms  involving  a  precursor 
chemical  must  be  retained  for  four 
years;  export  declarations  for  essential 
chemicals  must  be  retained  for  two 
years. 

1 1313.24    Waiver  onM)eyAdv«K« 
iwiifcw  fOr  cnemicai  eipufno. 

(a)  The  Administrator  shall  determine 
whether  a  chemical  exporter  shall  be 
exempt  from  the  15-day  advance  notice 
requirement  for  filing  the  Precursor  and 
Essential  Chemical  Import/Export 
Declaration  (DEA  Form  486)  required  by 
S  1313.21  for  exportations  to  regular 
customers. 

(b)  The  Administrator  shall  grant 
regular  customer  status  to  the  customer 
or  customers  of  a  chemical  exporter  it 

(1)  The  Administrator  determines  that 
the  current  customer  or  customers 
submitted  for  consideration  under 
paragraph  (d)  of  this  section  have  an 
established  business  relationship  with 
the  chemical  exporter  or 

(2)  Upon  the  filing  of  a  declaration  for 
a  chemical  shipment  to  a  customer  who 
has  not  been  determined  by  the 
Administrator  to  be  a  regular  customer 
pursuant  to  paragraph  (c)  of  this  section 
and  if  upon  the  expiration  of  the  15-day 
advance  notice  the  Administrator  has 
not  notified  the  chemical  exporter  in 
writing  to  the  contrary,  the  customer 
will  automatically  become  a  regular 
customer  for  purposes  of  this  section. 


(c)  Each  chemical  exporter  whose 
customer  becomes  a  regular  customer  as 
a  result  of  the  conditions  mentioned  in 
paragraph  (b)(2)  of  this  section  shall  be 
exempt  from  the  15-day  advance  notice 
requirement  for  exportations  with  that 
customer  occurring  pursuant  to 

8  1313.21;  however,  the  chemical 
exporter  must  ensure  that  a  declaration 
has  been  forwarded  to  the 
Administrator  not  later  than  the  date  of 
shipment  for  all  future  shipments  to  the 
regular  customer. 

(d)  The  Administrator  shall  determine 
if  die  chemical  exporter  and  a  customer 
have  a  bona  fide  established  business 
relationship  upon  evaluating  the 
information  provided  by  the  chemical 
exporter  to  die  Administrator.  To 
facilitate  the  determination  of  this 
section  regarding  the  status  of  a 
chemical  exporter's  regular  customer  or 
customers,  each  chemical  exporter  as 
defined  in  (  1313.2  shall  provide  the 
Administrator  with  a  list  of  each 
customer  who  is  a  purchaser  of  a  listed 
chemical  or  chemical  who  has  an  active, 
established  business  relationship  with 
the  chemical  exporter  regarding  a  listed 
chemical  or  chemicals  which  includes  a 
history  of  previous  purchases.  The  list 
shall  be  provided  not  later  than  30  days 
after  the  publication  of  the  regulations 
pertaining  to  Part  1313  and  shall  be  sent 
to  the  Drug  Enforcement  Administration, 
Office  of  Diversion  Control,  P.O.  Box  (to 
be  designated).  It  shall  include  the 
following  information: 

(1)  The  name  and  street  address  of  the 
chemical  exporter  and  of  each  regular 
customer; 

(2)  The  telephone  and  telex  number 
and  contact  person  for  the  chemical 
exporter  and  for  each  regular  customer; 

(3)  The  nature  of  the  regular 
customer's  business  (i.e.,  importer, 
exporter,  broker,  distributor, 
manufacturer,  etc)  and  use  to  which  the 
listed  chemical  or  chemicals  will  be 
applied; 

(4)  The  duration  of  the  business 
relationship; 

(5)  The  frequency  and  number  of 
transactions  occurring  during  the 
preceding  two  year  period; 

(6)  The  amounts  and  the  listed 
chemical  or  chemicals  involved  in 
regulated  transactions  between  the 
chemical  exporter  and  the  regular 
customer 

(7)  The  method  of  delivery  (direct 
shipment  or  through  a  broker  or 
forwarding  agent);  and 

(8)  Any  other  information  submitted 
by  the  chemical  exporter  that  the 
exporter  considers  relevant  for 
determining  whether  a  customer  is  a 
regular  customer. 


(e)  Unless  notified  in  writing  to  the 
contrary,  each  chemical  export  to  a 
regular  customer  submitted  for 
consideration  under  paragraph  (d)  of 
this  section  who  is  determined  by  the 
Administrator  to  have  a  bona  fide 
established  business  relationship  with 
the  chemical  exporter  shall  be  exempt 
from  the  15-day  advance  notice 
requirement  for  exportations  occurring 
pursuant  to  S  1313.21. 

(f)  In  the  event  that  the  chemical 
exporter  or  the  regular  customer  should 
relocate,  change  ownership,  add  a  Usted 
chemical  or  chemicals  destined  for 
exportation,  or  should  any  other 
si^iificant  factor  contained  in  the 
original  submission  under  9  1313.24(d) 
change,  the  chemical  exporter  shall 
advise  the  Administrator  of  the 
appropriate  changes.  Upon  evaluating 
the  new  information,  the  Administrator 
shall  make  a  new  determination  on  the 
status  of  the  regular  customer. 

(g)  Chemical  exporters  shall  file  the 
DEA  Precursor  and  Essential  Chemical 
Import/Export  Declaration  (DEA  Form 
486)  required  in  S  1313.21  for  each 
chemical  export  of  a  threshold  or  greater 
amount  of  a  listed  chemical  or  chemicals 
to  a  regular  customer.  The  declaration 
must  be  forwarded  to  the  Administrator 
not  later  than  the  date  of  shipment 

(h)  The  Administrator  may: 

(1)  Notify  any  chemical  exporter  that 
a  regular  customer  has  been  disqualified 
or  that  a  new  customer  for  whom  a 
declaration  has  been  submitted  is  not  to 
be  accorded  the  status  of  a  regular 
customer  or 

(2)  Determine  that  a  chemical  exporter 
who  has  been  granted  an  exemption 
under  this  section  is  no  longer  entitled  to 
the  waiver  of  the  15-day  advanced 
notice  requirement 

(i)  The  chemical  exporter  will  be 
notified  in  writing  by  the  Administrator 
if  such  disqualification  should  occur  or  if 
the  waiver  of  the  15-day  advance  notice 
is  rescinded  and  the  reasons  for  such 
action. 

(j)  The  15-day  advcmce  notice 
requirement  will  not  be  waived  for 
listed  precursor  chemicals  included  in 
Table  I  of  the  Convention  Against  Illicit 
Trafficking  in  Narcotic  Drugs  and 
Psychotropic  Substances. 

Public  reporting  (one-time)  burden  for 
this  collection  of  information  is 
estimated  to  average  four  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  and  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
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information,  including  suggestions  for 
reducing  this  burden  to  the  Drug 
Enforcement  Administration.  Records 
Management  Section.  Washington.  DC 
20537;  and  to  the  Office  of  Management 
and  Budget  Paperwork  Reduction 
Project  No.  1117-xxxx.  Washington.  DC 
20503 

Transhipment  and  In^Transit  Shipment 
of  Precursors  and  Essential  Chemicals 

91313J1    Advance  nolle*  of  importation 
nif  inneerapnwni  or  vanaiar. 

(a)  A  quantity  of  a  chemical  listed  in 
i  1310.2  that  meets  or  exceeds  the 
threshold  reporting  requirements  foimd 
in  S  1310.5  may  be  imported  into  the 
United  States  for  transshipment,  or  may 
be  transferred  or  transshipped  within 
the  United  States  for  immediate 
exportation,  provided  that  advance 
notice  is  given  to  the  Drug  Enforcement 
Administration. 

(b)  Each  advance  notice  shall  contain 
the  following  information  and  be 
furnished  to  the  Drug  Enforcement 
Administration.  Drug  Control  Section. 
P.O.  Box  (to  be  designated)  at  least  15 
days  prior  to  the  proposed  chemical 
importation  into  the  United  States: 

(1)  The  date  the  notice  was  executed: 

(2)  The  complete  name  and 
description  of  the  listed  chemical  to  be 
imported; 

(3)  The  number  of  containers,  and  the 
'  size  or  weight  of  container  for  each 

listed  item; 

(4)  The  net  weight  of  each  listed 
chemical  given  in  kilograms  or  parts 
thereof; 

(5)  The  gross  weight  of  the  shipment 
given  in  kilograms  of  parts  thereof 

(6)  The  name,  address,  telephone 
number  and  telex  number  (if  known), 
and  business  of  the  foreign  exporter; 

(7)  The  foreign  port  of  exportation; 

(8)  The  approximate  date  of 
exportation; 

(9)  The  complete  identification  of  the 
exporting  carrier 

(10)  The  name,  address,  business,  and 
telephone  number  of  the  importer, 
transferror,  or  transshipper, 

(11)  The  U.S.  port  of  entry; 

(12)  The  approximate  date  of  entry; 

(13)  The  name,  address,  telephone 
number  and  telex  number  (if  known], 
and  business  of  the  consignee  at  the 
foreign  port  of  entry; 

(14)  The  shipping  route  from  the  U.S. 
port  of  exportation  to  the  foreign  port  of 
entry  at  final  destination; 

(15)  The  approximate  date  of  receipt 
by  the  consignee  at  the  foreign  port  of 
entry;  and 

(16)  The  signature  of  the  importer, 
transferror  or  transshipper,  or  his  agent 
accompanied  by  the  agent's  title. 


(c)  Unless  notified  to  the  contrary 
prior  to  the  expected  date  of  delivery, 
the  importation  for  transshipment  or 
transfer  is  considered  approved. 

(d)  No  waiver  of  the  15-day  advance 
notice  will  be  given  for  imports  of  listed 
chemicals  in  quantities  meeting  or 
exceeding  threshold  quantities  for 
transshipment  or  transfer  outside  the 
United  States. 

{1313^1    Suspension  of  aNpniMils. 

(a)  The  Administrator  may  suspend 
any  importation  or  exportation  of  a 
chemical  listed  in  {  1310.2  based  on 
evidence  that  the  chemical  proposed  to 
be  imported  or  exported  may  be 
diverted  to  the  clandestine  manufacture 
of  a  controlled  substance.  If  the 
Administrator  so  suspends,  he  shall 
provide  written  notice  of  such 
suspension  to  the  regulated  person.  Such 
notice  shall  contain  a  statement  of  the 
basis  for  the  order. 

(b)  Upon  service  of  the  order  of 
suspension,  the  regulated  person  to 
whom  the  order  applies  under  paragraph 
(a)  (^  this  section  must  if  he  desires  a 
hearing,  file  a  written  request  for  a 
hearing  pursuant  to  SS  1313.51—1313.57. 

Healings 

1 131331    HearlnQa  QansreHy. 

In  any  case  where  a  regulated  person 
requests  a  hearing  regarding  the 
suspension  of  a  shipment  of  a  listed 
chemical,  the  procedures  for  such 
hefuing  shall  be  governed  generally  by 
the  procedures  set  forth  in  the 
Administrative  Procedures  Act  (5  U.S.C 
551-559)  and  specifcally  by  section  6053 
of  the  Chemical  Diversion  and 
Trafficking  Act  (Pub.  L  100-690),  by  21 
CFR  1313.52-1313.57,  and  by  the 
procedures  for  administrative  hearings 
under  the  Controlled  Substances  Act  set 
forth  in  §§  1316.41-1316.67  of  this 
chapter. 

{1313^    Purposa  of  hearing. 

If  requested  by  a  person  entitled  to  a 
hearing,  the  Administrator  shall  cause  a 
hearing  to  be  held  for  the  purpose  of 
receiving  factual  evidence  regarding  the 
issues  involved  in  the  suspension  of 
shipments  within  45  days  of  the  date  of 
the  request  unless  the  requesting  party 
requests  an  extension  of  time. 

{1313^    Waivar  of  modification  of  rules. 

The  Administrator  or  the  presiding 
officer  (with  respect  to  matters  pending 
before  him)  may  modify  or  waive  any 
rule  in  this  part  by  notice  in  advance  of 
the  hearing,  if  he  determines  that  no 
party  in  the  hearing  will  be  unduly 
prejudiced  and  the  ends  of  justice  will 
thereby  be  served.  Such  notice  of 


modification  or  waiver  shall  be  made  a 
part  of  the  record  of  the  hearing. 

{1313.54    Raquat  for  h— ring. 

Any  person  entitled  to  a  hearing 
pursuant  to  {  1313.52  and  desiring  a 
hearing  shall,  within  30  days  after 
receipt  of  the  notice  to  suspend  the 
shipment  file  with  the  Administrator  a 
written  request  for  a  hearing  in  the  form 
prescribed  in  S  1316.47  of  this  chapter. 

91313.55    Burden  of  proof. 

At  any  hearing  regarding  the 
suspension  of  shipments,  the  Agency 
shall  have  the  burden  of  provid^  that 
the  requirements  of  this  part  for  sudi 
suspension  are  satisfied. 

9 1313«So   Tims  and  place  of  naerin0. 

(a)  If  any  regulated  person  requests  a 
hearing  on  the  suspension  of  shipments, 
a  hearing  will  be  scheduled  no  later  than 
45  days  after  the  request  is  made,  unless 
the  r^ulated  person  requests  an 
extension  to  diis  date. 

(b)  The  hearing  will  commence  at  the 
place  and  time  designated  in  the  notice 
given  pursuant  to  paragraph  (a)  of  this 
section  but  thereafter  it  may  be  moved 
to  a  different  place  and  may  be 
continued  bom  day  to  day  or  recessed 
to  a  later  day  without  notice  other  than 
announcement  thereof  by  the  presiding 
officer  at  the  hearing. 

91313.57    Final  order. 

As  soon  as  practicable  after  tfie 
presiding  officer  has  certified  the  record 
to  the  Administrator,  the  Administrator 
shall  issued  his  order  on  the 
determination  on  the  suspension  of 
shipment  The  order  shall  include  the 
findings  of  fact  and  conclusions  of  law 
upon  which  the  order  is  based.  The 
Administrator  shall  serve  one  copy  of 
his  order  upon  each  party  in  the  hearing. 

Date:  January  23, 1988. 
lohn  C  Lawn.  * 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  89-2770  Filed  2-7-89;  8:45  am] 
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■ummawy:  Tfait  document  propoMS  that 
a  tolerance  be  ettablnhed  for  the 
combined  residues  of  the  herbicide 
glyphosate  and  its  nwUboUte  in  or  on 
the  raw  agricultural  coounodity  crop 
group  bulb  vegetables.  The  proposed 
regulation  to  establish  a  maximuia 
permissible  level  for  residues  of  the 
herbicide  in  or  on  tha  crop  groop 
commodirtes  was  requested  in  a  petition 
submitted  by  the  latertegiapal  Reaeaich 
Proiect  Na  4  (lR-4). 
DATE  Comments,  identilied  by  the 
document  control  namber  (FP  flE3870/ 
P477].  nnist  be  received  on  or  befora 
March  iaiB88L 


;  By  aiail  submit  written 
comments  to: 

Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (TS-757C].  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401 M  St.  SW^  Washington. 
DC204aa 

In  person,  bring  comments  to: 
Rm.  246.  CM  #2. 1921  JefEerson  Davia 
Highway.  Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  aU 
of  that  infonnatiaa  as  "Con&lential 
Business  Information"  (C8I]. 
information  so  maiked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  ior 
inclusion  in  the  public  record 
Information  not  marked  confidential 
may  be  disclosed  pubfidy  by  EPA 
without  prior  notice.  All  written 
conunents  will  be  aratlaUe  for  pvibiic 
inspection  in  Rm.  246  at  the  address 
given  above,  from  S  ajn.  to  4  pjn^ 
Monday  throogh  Friday,  exdnding 
hoHdays. 

PON  njRTNm  MPOmMMM  COMTACn 
By  mail: 

Hoyt  Jamerson.  Emergency  Response 
and  Minor  Use  Section  (TS-7^). 
Registration  Division.  Environmental 
Protection  Agency,  401 M  St.  SW.. 
Washington  DC  204ea 

Office  location  and  telephone  number 
Rm.  TiaC  CM  #2. 1921  J^erson  Davis 

Highway  Arlington.  VA  22202.  (703)- 

557-2310. 
SUPnAKNTAflY  MTOMMATIONC  The 
Interregional  Research  Project  No.  4  (1R- 
4),  New  Jersey  Agricnhnral  Experiment 

Station.  P.O.  Box  231.  Rutgers    

University.  New  Brunswick.'NJ  0B003. 
has  submitted  pesticide  petitioi<  (PP) 
8E3e78  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupellan,  National  Director.  IR-4 
Project  and  the  Agricultural  Experiment 


Stationaof  Califbmia.  Florida.  Michigan, 
and  New  York. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
406(e)  of  tha  Federal  Food.  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  huiucide 
glyphosate  (^-(phosphonomethyl) 
glycine),  and  its  metabolite 
aminomethylphosphonic  acid  (AMPA)  in 
or  on  tlw  raw  agricultural  nuamodity 
onions  at  0.2  part  per  million  (ppra).  The 
petition  was  later  amended  to  propose  a 
tolerance  for  residues  of  glyphosate  at 
0.2  ppm  in  or  oo  commodities  of  the  bulb 
vegetable  crop  group,  which  consists  of 
the  raw  agricultural  commodities  garlic, 
leeks,  onions  (green  and  dry  bulb),  and 
shallots. 

The  proposedHolerance  for  the  bulb 
vegetable  crop  group  replaces,  in  part 
the  existing  glyphosate  tolerance  for 
root  crop  vegetables  at  0.2  ppm.  The  root 
crop  vegetaUe  group  consists  of  the  raw 
agricultiu^l  commodities  garlic  leeks, 
onions,  and  shaQots.  as  well  as  beets 
carrots,  chickory.  horseradish.  Jerusalem 
artichokes,  parsnips,  potatoes,  radish, 
rutabagas,  salsify,  sngarbeets.  sweet 
potatoes,  turnips,  and  yams. 

The  term  "root  crop  vegetables"  is  a 
crop  group  designation  that  was  used 
prior  to  the  revision  of  40  CFR  180.34(f). 
the  Crop  Cnup  Regulations,  which  was 
published  in  the  Fadesal  Registar  on 
June  29. 1063  (46  FR  298S5). 
EstablishflMnt  of  the  i»oposed  toleranoe 
for  bulb  vegetables  allows  the  deletion 
of  the  existmg  gtypbosata  tiderance  for 
root  crop  vegetables.  Glyphosate 
tolerances  for  the  remaining  raw 
agricultural  commodities  from  the  root 
crop  vegetable  group  that  do  not  belong 
to  the  bufi>  vegetable  crop  group  are 
retained  by  lining  individual  tolerances 
at  0.2  ppm  for  the  following 
commodities:  Beets,  carrots,  chickory, 
horseradish,  Jerusalem  artichokes, 
parsnips,  potatoes,  radishes,  rutabagas, 
salsify,  sugar  beets,  sweet  potatoes, 
tumipa.  and  yarns. 

The  data  sntndtted  in  the  petttion  and 
other  relevant  BMterial  have  been 
evahiatad.  The  pestiriria  ia  eonsidared 
useful  for  the  purpose  for  which  the 
tolerance  is  sought  The  toxicological 
data  cooaiderad  in  support  of  tha 
proposed  toleranoe  iacJude: 

1.  A  three-generation  rat  reproduction 
stody  wtth  a  no-observed-effect  level 
(NOEL)  of  10  miUiytmis  (mg)  per 
kilogram  (kg)  per  day. 

2.  A  ckreoic  feeding/onoogenicity 
stady  in  rats  with  a  systeoBic  NOEL  of  SI 
mg/kg/day,  which  was  negative  for 
oncogenic  potential  under  the  conditions 
of  the  study  at  all  feeding  levels  tested 
(a  3. 10.  and  81  B«/kg/day).  Althoo^ 


the  rat  study  meets  the  requirement  for  a 
chronic  feeding  ttadj.  it  does  not  satiafy 
guideline  requirements  for  an 
oncogenicity  study.  There  is  no  evidence 
that  the  highest  doae  tested  (31  mg/kg/ 
day)  was  a  toxic  or  maximum-tolerated 
daae(MTD). 

3.  A  1-year  dog  feeding  study  with  a 
systemic  NOEL  of  500  ng/kg/day 
(highest  dose  tested). 

4.  A  rat  teratology  study,  negative  for 
teratogenic  effecU  at  3J00  mg/kg/day 
(highest  dose  tested),  witii  maternal  and 
devek>pmenUl  toxicity  NOELs  of  1.000 
mg/kg/day. 

&  A  rabbit  teratokigy  study,  negative 
for  teratogenic  effects  at  350  mg/kg/day 
(highest  dose  tested),  with  a  maternal 
NOEL  of  175  mg/kg/day  and  a 
developmental  toxicity  NOQ.  of  350  mgf 
kg/day. 

6.  Mutagenicity  studies  as  follows: 
Chromosomal  aberration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  or  without  S-^ 
activaticm);  ONA  repair  in  rat 
hepatocytes  (negative);  in  vivo  bone 
marrow  cytogenic  in  rats  (negative):  rec- 
assay  witti  B.  subtiiis  (negative  up  to 
2.000  micrograms  of  test  material  per 
disk):  reverse  mutation  with  S. 
typhimurium  (negative):  Ames  test  with 
S.  typhimurium  (negative):  and  a 
dominant  lethal  test  in  mice  (negative). 

Additionally,  a  2-year  oncogenicity 
study  in  CD-I  mice  has  been  completed 
and  reviewed  by  the  Agency.  Feeding 
levels  in  this  study  were  14X10. 5.000  and 
30,000  ppm  (equivalent  to  isa  75a  and 
4,500  mg/kg/day,  respectively).  The 
N(XL  far  nonneoplastic  chronic  effects 
was  estabbahed  at  hJOfOO  ppm.  In  tltis 
study,  gljrphosate  produced  an  equivocal 
oncogenic  response,  posaiUy  causing  a 
slight  increase  in  the  incidence  of  renal 
tubular  adenomas  (a  benign  tumor  of  the 
kidney)  in  male  mice  at  the  highest  dose 
tested  (3a000  ppm).  Because  of  die 
equivocal  nature  of  the  oncogenic 
response  in  mice  and  the  lack  of  an 
acceptable  oncogenicity  study  in  rats, 
the  Agency  refeiied  the  issue  to  the 
Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA)  Sdenoe 
Advisory  Panel  (SAP)  for  a  "Weight-of- 
Evidsnca"  reoommfnidatii?"  After 
reviewing  all  available  evidence,  the 
SAP  oonchided  that  the  oncogenic 
potential  of  glyphosate  could  not  be 
determined  from  the  available 
information  and  recommended  that  the 
mouse  and/ or  rat  studies  be  repeated  to 
clartfy  nnrevohred  questions. 
Subaeqnaody^  the  Agency  daasified 
glyphosate  as  a  "Category  D  Oncogen" 
(inadeqaate  evidence  of  oncogenicity) 
and  reqaeatad  repeat  onoogenidty 
studies  in  both  Biice  and  rats.  The  rat 
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oncogenidty  study  is  due  in  1990  and  a 
repeat  study  in  male  mice  is  due  in  1992. 

Current  Agency  policy  is  to  establish 
tolerances  for  significant  new  uses  of 
glyphosate  on  a  case-by-case  basis. 
Tolerances  which  change  the  theoretical 
maximum  residue  contribution  (TMRC) 
by  more  than  1  percent  are  generally 
considered  significant. 

The  acceptable  daily  intake  (ADI). 
based  on  the  NOEL  of  10  mg/kg/day 
from  the  rat  reproduction  study  and 
using  a  100-fold  safety  factor,  is 
calculated  to  be  0.1  mg/kg/  of  body 
weight  (bw)/day.  The  TMRC  from 
existing  tolerances  for  a  1.5-kg/dailv 
diet  is  calculated  to  be  0.004987  mg/kg/ 
day.  The  tolerance  for  onions  will  not 
result  in  an  increase  in  the  TMRC 
because  of  the  already  established 
tolerance  on  root  crops.  Published 
tolerances  utilize  5X)  percent  of  the  ADL 
the  current  action  does  not  increase  the 
percent  of  the  ADI  utilized. 

No  secondary  residues  in  meat  milk, 
poultry,  or  eggs  are  antidpated  since  the 
bulb  vegetable  crop  group  commodities 
are  not  considered  livestock  feed 
commodities.  The  nature  of  the  residues 
is  adequately  understood  and  an 
adequate  analytical  method  (gas 
chromatography  using  a  flame 
photometric  detector)  is  available  for 
enforcement  purposes.  An  analytical 
enforcement  method  is  currently 
available  in  the  Pesticide  Analytical 
Manual  (PAM).  VoL  0.  There  are 
currently  no  actisns  pending  against  the 
continued  registration  of  this  chemicaL 

Based  on  the  data  and  information 
considered,  the  Agency  condudes  that 
the  tolerance  proposed  would  proted 
the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pestidde.  under  the  Federal 
Insectldde.  Fungidde.  and  Rodentidde 
Act  (FIFRA)  as  amended,  n^ch 
contains  any  of  the  ingrediento  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Ragislar  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
40e(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  commento  on  the 
proposed  regulation.  Commente  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  8E3676/P477J.  All 
written  commento  filed  in  response  to 
this  petition  will  be  available  in  the 
PubUc  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a  jn.  to  4  pjn.. 


Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requiremento  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requiremento  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612),  tiie 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fiom  tolerance 
requiremento  do  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1961  (46 
FR  24950). 

List  of  Subjeds  hi  40  CFR  Part  188 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pesto.  Recording  and 
recordkeeping  requiremento. 

Dated:  January  18, 1989. 
Amw  E.  Lindsay. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180-CAMENDED] 

1.  The  authority  dtation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  3488. 

2.  Section  180.364  is  amended  by 
removing  the  exuting  entry  for  root  crop 
vegetable  group  and  by  adding  and 
alphabetically  inserting  the  commodity 
crop  group  bulb  vegetables  and  the  raw 
agricultural  commodities  beeto.  carrots, 
chiduHy.  horeseradish.  Jerusalem 
artichokes,  parsnips  potatoes,  radishes, 
rutabagas,  salsify,  sugar  beets,  sweet 
potatoes,  turnips  and  yams,  to  read  as 
follows: 


fl80L364   Otyphoaala; 
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40CFRPart300 

[FRL  351S-8] 

NationaiOa  and  Hatardous 
Sul>stancea  PoOutton  Contingenqf 
Plan;  Hazard  Ranking  Syatem  (HRS) 
For  Uncontf  Died  Harardoua 
Subatance  Raieaaaa;  Appendbt  A  ef 
tha  Natlonai  OH  and  Hazardoua 
SiJwtancea  ConUngancy  Plan; 
Extanaion  of  Conmiant  Parted 

AOCNCv:  Environmental  Protection 
Agency. 

summary:  In  December  198a  the 
Environmental  Protection  Agency  (EPA) 
proposed  revisions  to  both  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  IHan  (NCP)  (53  FR  51394. 
December  21, 1968)  and  the  Hazard 
Ranking  System  (HRS)  (53  FR  51962, 
December  23. 1966).  In  response  to 
requesto  from  the  public,  the  Agency  is 
extending  the  comment  period  (m  both 
proposed  regulations  from  February  21, 
1966  to  March  23. 1966. 

0AT8S:  Commento  must  be  received  on 
or  before  March  23. 1960. 
AOfMESSO:  Commento  may  be  mailed  or 
delivered  to  the  Siq>erfund  Dodcet  mafl 
code  OS-24a  Siqierfund  Dodcet  Room 
2427,  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW.,  Waddngtoa 
DC  20460.  Separate  oanmento  should  be 
sent  for  each  proposed  regulation. 
Written  commento  on  die  pnq>oaed 
ravtoions  to  the  NCP  shouM  be 
submitted  in  tr^licate.  atten:  Docket 
Number  NCP-R2.  Written  commento  on 
the  proposed  revisions  to  the  HRS 
should  be  submitted  in  quadrtq>licate, 
attn:  Docket  Number  105  NCP-HR8.  The 
public  dodcet  for  tiw  NCP  and  the  HRS 
contain  all  relevant  background  material 
supporting  these  revisions. 

Requesto  for  allies  of  tiiese 
documento  should  be  made  to  the 
Superfund  Dodcet  Office,  Rocan  2427. 


MM 
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LLS.  Environmental  Protection  A^ncy. 
401 M  Street  SW^  WMUqgton,  DC 
SMOa  phone  202-3a2-3IM&  The  docket 
is  available  for  viewing  by  appointment 
floly  from  9:00  am  to  4.-00  pm.  Monday 
ttirough  Friday,  excluding  holidays. 


Contact  Tod  Gold  (OS-240)  for 
information  on  the  NCP  reviaioos  and 
Steve  Caldwell  or  lane  Metcalfe  (OS- 
230)  for  infomstion  on  the  HRS 
revisions,  OfRce  of  Emergency  and 
Remedial  Response.  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW^ 
Washington.  DC  204aa  or  the  Superfund 
HotUne.  phmie  aOO-tM  9046  (or  39S- 
3000  in  the  Washington.  DC 
metropoUtan  area). 

tU^MBMNTANV  MPONMATION:  On 

December  21, 19e&  the  EBvironmental 
Protection  Agency  proposed  revisions  to 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contiogeaty  Plan 
(NCP).  The  Superbnd  Amendments  and 
Reauthorization  Act  of  1989  (SARA) 
amends  existing  provisions  of  and  adds 
major  new  authorities  to  the 
Comprehensive  Environmeatal 
Response,  Cooipensatioa  and  Liability 
Act  of  1980  (CERCLA).  Futhermore. 
SARA  mandates  that  the  NCP  be 
revised  to  reflect  these  amendmeots. 
The  proposed  NCP  revisions  are 
intended  to  iaiplement  regulatory 
changes  necessitated  by  SARA,  as  well 
as  to  clarify  existing  NCP  langiuige  and 
to  reoigaaize  the  NCP  to  coincide  more 
accurately  with  the  saquenos  of 
response  actions  (53  FR  S1994). 

On  December  23. 1988.  the  Agency 
also  published  revisions  to  the  Hazard 
Ranking  System,  the  prindpal 
medunism  for  placing  stes  on  die 
National  Priorities  List  (NFL).  Hie  NPL 
is  a  list  of  releases  snd  potential 
releases  of  hazardous  substances, 
polhitants  or  contaminants  that  are 
eligible  for  Superfund-financed  remedial 
actions.  These  revisions  would  change 
the  way  EPA  evaluates  potential  threats 
to  public  health  and  the  environment 
from  hazardous  waste  sites  and  may 
affect  the  type  and  number  of  such  sites 
induded  on  the  NPL  lliese  revisions 
are  designed  to  make  the  Hazard 
Ranking  System  more  accurate  in 
assessing  relative  potential  risk  as  well 
as  to  meet  other  statutory  requirements 
(53  PR  81982). 

The  Agency  received  several  requests 
for  an  extension  of  the  comment  period. 
In  order  to  provide  the  public  sufficient 
time  to  comment  on  these  rules,  EPA  is 
extending  the  oonnnent  period  until 
March  23,  IQOa  Tliis  extension  will  give 
all  members  of  Ike  pdbik  adeqaata  tfana 
to  comment  bUy  on  bath  prapoaed 
regulattana. 


The  deatffine  for  aH  oonments 
pertaining  to  the  material  published  at 
SS  FR  51304  and  53  FR  51962,  is  March 
23,1989. 

Dated  Pebraanr  t  Uaa 
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Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emngency  Response. 
(FR  Doc  89-2968  Filed  a-7-n:  8:46  an) 


FEDERAL  COmnmiCATIOWt 
COMMISSION 
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Cantar.U 

AQINCV:  Federal  Communicatioas 
Commission. 

ACTION:  Proposad  rale:  dismissal  of. 

■UMKUUIY;  The  Cononission  grants  the 
request  of  Stoner  Broadcastng  System 
for  the  dismissal  of  its  petition  for  rale 
making  seeking  the  substitution  of 
Chamd  241A  for  Channel  246A  at 
Grundy  Center,  Iowa,  and  die 
modification  of  Station  iCCGI(FM)'s 
license  accordingly.  With  this  action, 
this  proceeding  is  terminated. 


;  Federal  Connnunications 
CoBunissian.  Washington,  DC  20554. 

KM  nMfTMn  INKMIMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Buraaa. 
(202)  634-6530. 


TANv  inpowation:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-266. 
adopted  Janaary  1&  1989.  tad  released 
February  2. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  867-380a  2100  M  Street  NW.,  Suite 
l«Ol  Washington.  DC  20037. 
Federal  Commmiications  Commission. 


t^fvty  Gtteft  Poncy  andnofee  Ofrfsion, 

Mass  Media  Bureaa. 

(FR  Doc  8a-2»«  FOad  2-7-«a:  BM  am] 


r  Federal  Communications 
Commission. 

action:  lYoposed  rale,  dismissal  of 
proposaL 


r:  A  Notice  of  Proposed  Rule 
Making  was  issued  in  response  to  a 
petition  fHed  by  John  Godfrey,  proposing 
the  allotment  of  Channel  227C1  to  Mora, 
Minnesota,  as  that  community's  second 
FM  service.  The  proposal  required  the 
deletion  of  Channel  227C  (vacant)  at 
Nisswa,  Minnesota.  Since  the  release  of 
the  Notice  (Aprfl  18, 1988).  two 
aiq)licatiaas  have  been  filed  for  the 
channel  at  Nisswa.  A  staff  stuc^ 
determined  there  were  no  other  Class  C 
channels  available  for  Nisswa  and  no 
other  Class  Cl  channels  available  for 
Mora.  Om- study  also  indicated  that 
downgrading  the  dass  of  the  Nisswa 
channel  woald  not  eliminate  die  short 
spacing  to  the  Mora  proposaL  We  could 
Bnd  no  suffident  justification  to  delete  a 
channel  which  could  provide  a  first  FM 
service  to  Nisswa  md  for  whidi  two 
applications  are  pending  in  order  to 
provide  a  second  FM  service  to  Mora. 
Accordingly,  the  proposal  in  this 
proceeding  to  allot  Channel  227C1  to 
Mora,  Kfinnesota,  by  deleting  Chaimel 
227C  from  Nisswa,  Minnesota,  is  denied. 
With  this  action,  tfiis  proceeding  is 
terminated. 


iTWN  contact: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
•UPMCMDITAirir  ■gONMATION;  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-156, 
adopted  December  aa  1988.  and 
released  January  20, 198a  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copyii^  during 
nonnal  business  hours  in  the  FCC 
DockeU  Branch  (Room  23^,  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3999, 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

List  of  Snbiects  fai  «7  CFR  Part  73 
Radio  Broadcasting 

PART  7S-IAHENDED] 

1.  The  au4iority  dtation  for  Part  73 
continaea  la  read  aa  foHows. 

:«fU5.ClS«,301 
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(73.202    [Amandadl 

Federal  Communications  Commission. 
Staval 


Deputy  Chief,  Policy  and  Aides  Division. 

Mass  Media  Bureau. 

[FR  Doc  89-2942  Filed  2-7-89;  8:45  am] 
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[MM  Docket  Na  89-7.  RII-6S73] 


iSwvIcm; 
KlmbafflnQ  Ctly.  MO 

AOCNCV:  Federal  Communications 

Commission. 

ACTKNC  Proposed  rule. 

SUMNUUiv:  lUsfkMjanKnt  taqaeste 
canaMnte  an  a  patitioa  filed  Iqr  ArAw 
C  Morris,  proposing  the  allotment  of  FM 
Channel  261A  to  Klmbeiliug  City, 
Kfissouri.  Tnere  is  a  site  restriction  7.3 
kilometeis  sooth  of  tbi  conuniBdty  at 
coordinates  36-34-27  and  93-25-16.  Hie 
allotment  of  Channd  261A  at  Kimbeiling 
City  is  contingent  on  the  outcome  of  MM 
Docket  Bf-474  (2  FCC  Red  6690  (1987)). 


which  proposes  to  substitute  Channel 
283C2  f (M-  Channel  261A  at  Aurora. 
Missouri. 

DATIS:  Commente  must  be  filed  on  or 
before  March  27, 1989,  and  reply 
commente  on  or  before  April  11, 1989. 

ADOWgit:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  commente  with  &e 
FCC  interested  parttes  should  serve  the 
petitioner,  or  tte  counsel  or  consultant 
as  foUows:  Arthur  C  Morris.  Rt  1  Box 
350B.  Bolivar.  ^Qssouri  65613. 


I  contact: 
Kathleen  Scheuerie,  Mass  Media 
Bureau.  (202)  634-6530. 


rARVMRMMATiON:  This  is  a 
siunmary  ot  the  Commission's  Notice  of 
Proposed  Rule  Makii^  MM  Docket  Na 
89-7,  adopted  January  11, 1900.  and 
released  Febniary  2, 1989.  Hie  fdl  text 
of  this  Commission  decision  is  avaflaUe 
for  inspection  and  copying  during 
normal  bnainess  hours  in  the  FCC 
Dodcete  Branch  (Room  230),  19t9  M 
Street  NW.,  Wadungton,  DC  The 
coaqilete  text  of  tins  dedsioa  any  also 
be  pnidiasad  frwn  dw  Commisaioa's 


copy  contradors,  Intematiiwid 
Transcription  Service,  (202)  857-3800.  ' 
2100  M  Street  NW..  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  pracaading. 

Mambai*  of  the  public  should  note 
that  frtan  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  koger  sabject  to  Commission 
consideration  or  ooort  review,  aU  ex 
parte  contecte  are  prohibited  in 
Commission  proceedings,  sodi  as  dns 
one,  which  involve  diannel  allotments. 
See  47  CFR  1.1204(b)  for  rales  governing 
perwiissMMe  ex  parte  contacts.  For 
inf onnation  regarding  proper  filing 
procedures  for  conmiente,  see  47  CFR 
1.415  and  1.4aa 

List  of  Sub}ads  in  <7  CFR  Fart  73 

Radio  broadcasting. 
Fedend  drmsHi""*"*'""*  CommiMioiv 
Stava  Kaariaac 

Deputy  Chief,  Policy  and  Rides  Division. 
Mass  Media  Bureau. 
(FR  Doc  89-2943  Filed  2-7-8ac  8:46  am] 
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Notices 


Fwiaral  Raglster     - 
VoL  54.  No.  25 

Wednesday.  February  8,  198Q 


Tbto  taction  of  lh«  FEDERAL  REGISTER 
conWrw  docuncntB  ottwr  than  rulaa  or 
propoaad  rulaa  that  ara  appMcaUa  to  tha 
public.  Noticaa  o(  haaringa  and 
invaatioationa.  cowmittaa  maadnga,  agancy 
dadaiona  and  ruNnga,  dalagationa  of 
aumortty.  filing  of  petitiona  and 
appNcaliona  and  agancy  statamarNa  of 
organizatton  and  functiona  ara  axaniplaa 
of  documants  appearing  in  thia  aactioa 


DEPARTMENT  OF  AQRICULTimE 

Fonns  Und«r  Rtvtaw  by  onto*  Of 
Manag«m«nt  and  Budget 

February  3, 1989. 

The  Department  of  Agi^culture  haa 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposids,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(s).  if 
applicable;  (4]  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report  (6)  An 
eatimata  of  the  number  of  reaponsea:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3604(h) 
of  Pub.  L  96-611  appliaa;  (9)  Name  and 
telephone  number  erf  tha  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copiea  of  the  propoaed  forma  and 
aupporting  documenta  may  be  obtained 
from:  Department  Qearance  Officer, 
USDA.  OIRM.  Room  40^W  Admin. 
Bldg..  Waahington,  DC  203Sa  (202)  447- 

nia. 

Comments  on  any  of  die  itema  Hated 
should  be  directly  to:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washinston,  DC  20603,  Attn:  Desk 
Officer  for  U8DA. 

If  you  anticipate  commenting  oo  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  sh<Hild  advise  the  OMB 
Desk  Officer  of  yCMir  Intent  as  early  as 
poMibla. 


Extenaioo 

•  Agricultural  Marketing  Service 
Honey  Research.  Promotion,  and 

Consumer  Information  Order 

None 

Recordkeeping:  On  occasion;  Monthly, 
Semi-annually 

Individuals  or  households;  Farma; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  40,150 
resfWHses;  3,838  hours;  not  appUcable 
under  section  3504(h) 

Virginia  M.  Olson,  (202)  475-3930 

•  Food  Safety  and  Inspection  Service 
Regulations  Governing  Poultry 

Inspection 

FSIS.  11.300-2,  FSIS  11.300-3.  FSIS 
11,300-4,  FSIS  11.300-6,  FSIS  0800-8, 
MP  628.  FSIS  050O-1.  FSIS  6500-2. 
FSiS  6600-3.  FSIS  9061-1,  FSIS  6000- 
17,  MP  2,  FSIS  6510-7,  MP  112,  FSIS 
9640-1 

On  occasion;  Quarterly 

Individuals  or  households;  State  or  local 
governments:  Businesses  or  other  for- 
profit:  Small  businesses  or 
organizationa;  740,899  responses; 
70,662  hours;  not  applicable  under 
section  3504(h) 

Roy  Purdie  ]u  (202)  447-6372 

•  Agricultural  Marketing  Service 
Reporting  requirements  under 

regulations  governing  the  inspection 
and  grading  services  of  manufactured 
processed  dairy  producta.  DA  125, 132, 
155 

On  occasion 

Busineaaes  or  other  for-profit;  9,201 
resp<Kise£;  857  hours;  not  appUcable 
under  section  3504(h) 

Lynn  G.  Bocrger,  (202)  382-«381 


•  Pood  and  Nutrition  Service 

Redemption  Accountability  Pilot-Food 
Stamp  Processing  Questionnaire 

None 

One  time  only 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small 
businesses  or  organixations;  350 
responses;  350  hours;  not  applicable 
under  section  3504(h) 

David  M.  Temoshok.  (703)  750-3048. 

|a«aA.BsBoH. 

Departmental  Qearance  Officer. 

[PR  Doe.  8»-aBM  Piled  I-7-40;  ft46  am] 


DEPARTMENT  OF  COMMERCE 

Intamational  Trad«  Adminiatration 

[A-S83-003] 

Fktptaca  MMh  Paiwto  From  Taiwan; 
Final  Raaults  of  Antidumping  Duty 
AUiiiiiNauauvv  navwH 

AOmcv:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 


r.  On  December  9, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  fireplace 
mesh  panels  from  Taiwan.  The  review 
covers  four  manufacturers  and/or 
exporters  of  this  mechandise  to  the 
United  States  and  the  period  June  1, 
1987  through  May  31, 1988. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 
■mcnvi  OATC  February  a  1980. 

TOR  TORTMn  MTONMATWN  CONTACT: 

Arthur  N.  DuBois  or  Phyllis  Derrick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  US. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-4312/ 
2023. 

aU^fUmNTAIIV  MTOMMATION: 

Background 

On  December  9, 1988,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Raglstar  (53  FR 
40718)  the  preliminary  results  of  its 
administrative  review  of  the 
antidunqiing  duty  order  on  fireplace 
meah  panels  from  Taiwan  (47  FR  24616, 
June  7, 1962).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1B30  ("the  Tariff  Act"). 

Soopa  of  Iho  Review 

The  United  States  has  developed  a 
system  of  tariff  dassffication  based  on 
th«  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1980,  the  United  States  fully  converted 
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to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  all  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merdiandise  entered,  or  withdrawn 
&t)m  warehouse,  for  can8un4)tion  on  or 
after  that  date  is  now  classified  solely 
according  to  die  appropriate  HTS  item 
number(s). 

Imports  covered  by  diis  review  are 
sh^nnents  of  fireplace  mesh  panels. 
Such  panels  are  defined  eM  precut 
flexible  mesh  panels,  both  finished  and 
unfiniahed,  which  are  constractad  of 
interlocking  spirals  o(f  stad  wire  and  are 
of  the  kind  used  in  the  manafactore  of 
safety  screening  for  fireplaces.  During 
the  review  period,  such  merchandise 
was  daseifiable  under  items  (M2J800 
awl  664i)045  of  the  Tariff  Scfaednles  of 
the  United  States  Annotated.  This 
merchandise  is  curtentiy  daasifiable 
ander  HIS  items  7314.49.00  and 
7323.90i)a  The  HTS  item  numbers  are 
provided  for  oonvenienoe  and  Customs 
piuposes.  The  written  description 
remains  dispositive. 

The  review  covers  four  mano&cturers 
and/or  eiqwrters  of  this  merchandise  to 
the  United  States  and  the  period  June  1, 
1087,  through  May  31, 1988. 

Fhsal  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  resulta.  We 
received  no  comments  Based  on  our 
analysis,  the  final  results  of  review  are 
the  same  as  those  presented  in  the 
preliminary  results  of  review.  The 
Department  has  determined  that  a 
dumping  margin  of  6.4  percent  exists  for 
Yeh  Sheng  Wire  Mesh  &  Screen  Co., 
Ltd.,  Tah  Chung  Iron  of  Superior  Quality 
Co.,  Ltd.,  Yeh  Sheng  Wire  Mesh  ft 
Screen  Co./Taipoly  Industries  Ltd.,  and 
Dalvey  Products  Supply,  Ltd.  for  tiie 
period  June  1. 1987,  throu^  May  31, 
19ea  Ilie  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  at  that  rate  <»  all  appr<^iiate 
entries.  The  Dqtartment  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  the 
Department  wiB  require  a  cash  deposit 
of  estimated  antideraping  duties  (rf  6.4 
percent  for  Yeh  Sheng  Wire  Mesh  ft 
Screen  Co.,  Ltd.,  Tah  Chung  Iron  of 
Superior  (^laiity  Co.,  Ltd.,  Yeh  Sheng 
Wire  Mesh  ft  Screen  Ca/Taipoly 
Induatriea  Ltd.,  ft  Dalvey  Products 
Supply,  Ltd.  For  any  future  shipmenta 
from  the  remaining  known  exporters  not 
covered  in  this  review,  a  cash  deposit  of 
6.4  paroent  shall  be  required  as 
published  in  the  fiaal  resulta  of  the  last 
admimstrattvexeview  (53  FR  1617a  May 
5, 1988).  For  any  future  entries  of  this 


merchandise  from  a  new  exporter  not 
covered  in  this  or  in  prior  administrative 
reviews,  whose  first  shipment  occurred 
after  May  31, 19ea  and  who  i»  nnrelated 
to  any  reviewed  firm  or  any  other 
previously  reviewed  firm,  a  cash  deposit 
of  a4  percent  shall  be  required.  These 
deposit  requirementa  are  effective  for  all 
shipmento  of  Taiwanese  fireplace  mesh 
panels  entered,  or  withdrawn  fiom 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
wiU  remain  in  effect  until  the  final 
resulta  of  die  next  administrative 
review.  -v 

Tlie  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Date:  February  1, 198B. 

iaaW.MaiBs. 

Assistant  Secretary,  forlapott 
Administration. 

[FR  Doc  80-2800  Filed  a-7-aB:  8:46  am] 


[C-427-0161 

Industrial  NItrooaluioaa  From  Franca^ 
Final  Raaults  of  CountarvaMng  Duty 
AdmhiMratlva  Ravlaw  and  Ravocation 
of  CountarvaHng  Duty  Ordar 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  final  resulta  of 

countervailing  duty  administrative 

review  and  revocaticm  of  countervailing 

duty  order. 

summary:  On  December  2,  lOSa  the 
Department  of  Commerce  published  the 
preliminary  resulta  of  ita  administrative 
review  and  intent  to  revoke  die 
countervailing  duty  order  on  industrial 
nitrocellulose  from  France.  We  have 
now  completed  that  review  and 
determine  the  net  subsidy  during  the 
period  January  1, 196a  through  March 
la  1968  to  be  </e  minimis.  We  are  also 
revoking  the  countervailing  duty  order 
effective  March  la  198a 
EFFECTIVE  DATE:  February  a  1989. 
TOR  FURTHER  INFORMATION  CONTACT: 

Lorenza  Olivas  or  Bernard  Carreau. 
Office  of  Countervailing  Compliance, 
International  Trade  Adiministration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 


BackgilMind 

On  December  2, 19Ba  the  Dqiartment 
of  Commerce  ("the  Department") 
published  in  the  Faderd  Ragjistar  (53  FR 


48868)  the  preliminary  resulta  of  ita 
administrative  review  and  intent  to 
revoke  the  coimtervailing  duty  order  on 
industrial  nitrocellulose  from  Prance  (48 
FR  28521;  June  22, 1983).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("die  Tariff  Act"). 

Scope  of  Review 

Importa  covered  by  this  review  are 
shipmenta  of  Prendi  industrial 
nitrocellulose  containing  between  10.8 
percent  and  12.2  percent  nitrogen,  not 
explosive  grade  nitroceUuloae  which 
contains  over  12.2  percent  nitrogen. 
Industrial  nitzocellulose  is  a  dry,  white, 
amoiphoaa,  synthetic  chemical 
produced  1^  the  actioo  of  nitric  add  on 
ceUttkise.  Imhistrial  nitrocellulose  comes 
in  several  viscosities  and  is  used  to  form 
films  in  lacquers,  coatings,  furniture 
finishes  and  printing  ink.  During  the 
period  of  review,  such  merchandise  was 
dassifiaUe  as  cellulosic  plastic 
materials,  other  than  ceUulose  acetate, 
under  item  number  445.2500  of  the  Tariff 
Schedules  of  the  United  States 
Aimotated. 

Final  Raaohs  of  Review 

r 

We  gave  interested  parties  an 
oiq>ortimity  to  comment  on  the 
preliminary  results  and  intent  to  revoke. 
We  received  no  comments. 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  0.12 
percent  ad  valorem  for  the  period 
January  1, 198a  through  December  31. 
198a  a09  percent  ad  valorem  for  the 
period  January  1, 1987,  through 
Dec«nber  31, 1987,  and  0.06  percent  ad 
valorem  for  the  period  January  1, 198a 
through  March  la  198a  The  Department 
considers  any  rate  less  than  0.50  percent 
ad  valorem  to  be  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  imliquidated 
entries  of  this  merchandise  exported  on 
or  after  January  1, 108a  and  on  or  before 
March  la  198a 

Further,  we  are  revoking  die 
countervailing  duty  order  on  industrial 
nitrocellulose  from  France  effective 
March  la  198a  Therefore,  the 
Department  will  instruct  the  Customs 
Service  to  terminate  the  suspension  of 
liquidation  requirement  and  to  refimd 
any  cash  deposita  of  estimated 
countervailing  duties  made  on  any 
shipmenta  of  this  merchandise  entered, 
or  wididrawn  from  warehouse,  for 
consumption  on  or  after  March  la  lOSa 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  section  751  (a)(1)  and  (c)  of  die 
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Tariff  Act  (19  U.S.C  1875  (a)(1))  and  (c) 
and  19  CFR  35M1  and  355.42. 

Date:  February  1, 1980. 
laaW.MafM. 

Auiatant  Sacntary  for  Import 
AdmJnuUvUon. 
(FR  Doc  ae-2901  FUed  3-7-68;  MS  am] 


Export  TiMto  Cw  UflcalM  of  ftovtow 

action:  Notice  of  application  for  an 
amendment  to  an  E)q)ort  Trade 
Certificate  of  Review 

■UMMAWV!  The  Office  of  Export  Tiding 
Company  Affairs,  International  Ttede 
Adndnistration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  Certificate  should  be  amended. 
KM  rjhtmbi  mponmation  contact: 
Thomas  H.  Stillman.  Director,  Office  of 
EjqKHTt  Trading  Company  Affairs. 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 


rARV  wfowiation:  Title  m 
of  die  Export  Trading  Company  Act  of 
1962  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  jwotects  the  holder 
and  die  members  identified  in  the 
Certificate  bom  state  and  federal 
government  antitrust  actions  and  bom 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  Department  of 
Commerce,  Room  1223,  Washington.  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  imder 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
spplication  as  "Export  Trade  Certificate 
of  Review,  application  number  67- 
3A004." 


OBTCA  has  received  the  following 
application  for  a  third  amendment  to 
E}q>ort  Trade  Certificate  of  Review  #67- 
00004.  which  was  issued  on  May  19, 1967 
(52  FR  19371.  May  22, 1967),  and 
previously  amended  on  December  11. 
1967  (52  FR  48454,  December  22. 1987), 
and  January  3, 1969  (54  FR  637,  January 
la  1968). 

Applicant  National  Machine  Tool 
Builders'  Association  ("NMTBA")  aJca. 
NMTBA— The  Association  for 
Manufacturing  Technology,  7901 
Westparic  Drive,  McLean.  Virginia 
22102-4289,  Contact  James  R.  Atwood. 
legal  counsel  Telephone:  202/682-8000. 

Application  No.:  67-3A004. 

Date  Deemed  Submitted:  January  27, 
1989. 

Summary  of  the  AppUcadoa 

NMTBA  seeks  to  amend  its  Certificate 
to  include  as  a  protected  Export  Trade 
Activity  the  operation  and 
establishment  of  jointiy  owned 
subsidiaries  qr  other  Joint  venture 
entities  owned  exclusively  by  Members 
for  the  purposes  of  (a)  exporting 
Products  covered  by  die  Certificate  to 
Export  Maricets;  (b)  operating  warranty, 
servicing,  and  training  centers  in  Export 
Markets;  and  (c)  providing  Export  Trade 
Facilitation  Services  to  Members.  These 
entities  and  the  Members  that  own  them 
would  also  be  protected  by  the 
Certificate  when  the  entities  engage  in 
the  Export  Trade  Activities  and 
Methods  of  Operation  already 
authorized  by  the  Certificate. 

Date:  February  2, 19ea 
Tkomas  H.  8tillmaii. 

Director,  Office  of  Export  Trading  Company 
Affaire. 

[FR  Doc.  80-2974  Filed  a-7-88;  8:46  am] 
BNlMa  COM  asts-CNMi 


PoMiMo  Cortain  StMl  Products 
Invottfgations;  ItooUng 

AOOtCv:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTUM:  Notice  of  meeting. 

summary:  This  is  to  advise  the  public 
that  the  International  Trade 
Administration's  Import  Administration 
unit  will  hold  a  meeting  to  explore  ways 
to  manage  investigations  where  a  large 
number  of  antidumping  (AD)  and 
countervailing  duty  (CVD)  steel 
petitions  may  be  Med  simultaneously. 
Interested  persons  are  invited  to  present 
written  and  oral  views  regarding  any 
issue  which  relates  to  this  matter. 
DATK  The  hearing  wiU  be  held  at  9:30 
a  jn.  on  February  24, 1989. 


Roland  MacDonald  (AD)  or  Barbara 
Tillman  (CVD),  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
(202)  377-1766  or  (202)  377-2436. 
•UrPUMtNTARY  tNTORMATION:  The 

International  Trade  Administration  is 
holding  a  public  meeting  to  solicit  views 
on  various  methods  that  might  be 
employed  to  manage  a  large  number  of 
simultaneoxis  steel  products 
investigations.  The  Department  is 
interested  in  exploring  ways  in  which  it 
can  streamline  various  aspects  of  such 
investigations  wdiile  still  conforming 
fully  with  the  governing  statutes.  Some 
of  the  areas  the  Department  wishes  to 
explore  are  discussed  below.  This  list 
however,  is  not  intended  to  be  exclusive 
nor  indicative  of  how  die  Department 
intends  to  proceed.  The  Department 
welcomes  suggestions  on  cmy 
substantive  or  procedural  area  that 
would  enable  it  to  conduct  a  large 
number  of  steel  investigaticms  in  a 
timely  and  high-quality  manner. 

In  some  instances,  we  have  suggested 
several  alternatives;  in  others,  we  have 
suggested  only  one  or  two.  Please  direct 
your  comments  to  these  suggestions,  and 
to  other  relevant  approaches  you 
believe  the  Department  should  consider 
which  are  not  included  in  this  notice. 

Antidumping  Altemativee 

•  Petitions 

'—Supplemental  information  not  to  be 
accepted  after  filing.  All  necessary 
information  to  be  in  the  petition,  as 
filed. 

•  Subsequent  allegations,  e.g.,  cost  of 
production,  multinational  companies. 
— Limitation  on  time  in  which  these  can 

be  made. 
— All  information  necessary  to  meet 
respective  criteria  to  initiate  (e.^., 
company  specific  prices,  sale,  eta)  to 
be  included. 

•  Period  of  investigation  (POI). 
— Less  than  a  six-month  period  to  be 

selected  from  the  normal  POI,  which 
includes  the  month  of  filing  plus  the 
five  preceding  months. 
— ^Less  than  a  six-month  period,  but 
selection  of  the  months  would  come 
bom  the  most  recentiy  audited  fiscal 
year. 

•  Home  market  viabiUty 
determination. 

— ^To  be  based  on  total  class  or  kind  of 
merchandise  tmder  investigation  (as 
opposed  to  such  or  similar  categories). 

•  Third  country  sales. 
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— Maximum  of  two  countries  to  be 

considered  before  using  constructed 

value. 
— Sales  to  more  than  one  third  country 

not  to  be  cumulated. 
— ^Volume  of  sales  to  equal  at  least  five 

percent  of  U.S.  sales. 

•  Sales  reporting. 

— Limitation  on  number  of  categories  of 
merchandise  to  be  analyzed;  category 
selection  based  on  highest  sales 
volume  items. 

identical  merchandise  only  where  a 
piinimiim  coverage  threshold  [e.g.,  33 
percent  of  U.S.  sales)  is  met 

— Non-inclusion  of  exporter's  sales 
price,  purchase  price,  or  further  U.S. 
manufacture  sales  depending  on 
volume  of  these  sales  types  involved 
within  comparison  categories 
selected. 

— Monthly  averaging  of  U.S.  sales 
prices. 

— Selection  of  specific  days  within  the 
POL 

•  Cost  of  production  (COP)/ 
constructed  value  (CV)  reporting. 

— ^Immediate  use  of  CV  where  identical 
or  most  similar  home  maiket/third 
country  comparison  category  yields 
no  comparison. 

— Examination  of  an  abbreviated  period 
to  determine  whether  or  not  sales 
have  been  made  at  below  cost 

•  Adjustments  for  drciunstances  of 
sale  (CS) /indirect  selling  expense. 

— Use  of  average  amounts  for  most 
recentiy  completed  fiscal  year 
regardless  of  POI  selected. 

— Non-reporting  for  individual  CS 
categories  involving  insignificant 
amounts  as  determined  from  past 
steel  cases. 

•  Difference  in  merchandise 
adjustments  for  similar  merchandise 
comparisons. 

— No  adjustments  where  home  market 

comparison  categories  are  narrowly 

structiued. 
— ^Use  of  average  adjustment  amounts 

based  on  all  home  maiicet  sales  within 

a  comparison  cat^ory. 

•  Movement  charges. 

—Use  of  POI  average  charges  by 
specific  destination  for  U.S.  sales. 

Use  of  POI  average  amounts  including 

all  destinations  for  home  market 
sales. 

•  Rebates  and  discounts. 

Use  of  average  discount  amounts  for 

last  audited  fiscal  year. 
— Use  of  average  rebate  amounts  for 

sales  during  POI  to  extent  available. 

•  Taxes  and  duties. 

—Use  of  last  completed  fiscal  year  data 
for  duty  drawback  adjustments. 


•  Administrative  protective  orders 
(APO)/non-proprietary  summary 
procedures. 

— ^All  petitioner  APO  requests  to  be  filed 

within  two  weeks  of  initiation. 
— ^APO  issuance  in  advance  of  the 

receipt  of  certain  business  proprietary 

data. 
— Non-proprietary  summaries  rejected 

only  if  specific  complaints  are 

received. 

•  Verification/verification  reports. 
— ^Dates  set  by  Department  not  to  be 

changed  or  extended. 
— Limited  verification  on  all  sales  and 

cost-related  data. 
— Where  appropriate,  brief  narrative 

with  maximum  use  of  exhibits  in 

verification  reports. 

•  Voluntary  responses/exclusion 
requests. 

— No  analyses  will  be  undertaken. 
— Any  deficiencies  found  will  result  in 
rejection. 

•  ADP 

— ^ADP  portion  of  questionnaire  to  be 
reformatted  to  conform  to 
streamlining  procedures  that  are 
adopted. 

Countervailing  Duty  Alternatives 

•  Petition. 

— ^An  allegation  in  support  of  initiation 
of  an  investigation  of  a  government 
program  must  contain  the  elements 
necessary  for  the  imposition  of  a  duty 
and  must  be  supported  by  evidence 
reasonably  available  to  die  petitioner. 
Spedfically: 

— ^I^e  Department  will  decide  whether 
there  is  a  sufficient  basis  to  initiate  an 
investigation  based  on  information 
submitted  in  the  petition.  No 
supplemental  information  will  be 
requested. 

— For  each  program,  the  petition  must 
state  clearly: 
(i)  How  the  program  constitutes  a 

countervailable  export  subsidy  or 

domestic  subsidy; 
(ii)  The  factual  allegations  which 

support  the  designation  of  the  program 

as  an  export  or  domestic  subsidy;  and 
(iii)  All  information  reasonably 

available  to  petitioner  in  support  of  such 

factual  allegations. 

— ^If  the  program  is  alleged  to  be  a 
countervailable  domestic  subsidy,  the 
petition  must 
(i)  Clearly  allege  that  the  benefits 

under  the  program  are  provided  to  a 

specific  enterprise  or  industry,  or  group 

of  enterprises  or  industries; 
(ii)  Provide  factual  information  in 

support  of  the  claim  of  specificity; 
(iii)  Describe  the  nature  of  the  benefit 

and 


(iv)  Demonstrate  how  the  benefit  is 
paid  or  bestowed.  direcUy  or  indirectiy, 
on  the  manufacture,  production,  or 
e^qjMrt  of  steel  in  accordance  with 
section  771(5)(A)(ii)  of  the  Act 
— ^If  information  available  to  the 
Department  at  the  time  of  initiation 
indicates  that  the  countervailable 
benefit  conveyed  under  a  program  is 
less  than  .01  percent  the  Department 
will  not  investigate  that  program. 
— No  new  allegations  accepted  after 

initiation  except  upstream  allegations. 
— Equity  and  uncreditworthy  allegations 
must  specify  the  time  period  being 
alleged  and  then  provide  the  financial 
information,  including  full  analyses, 
for  the  three  years  prior  to  this  period. 
— ^Allegations  and  supporting 
doaunentation  with  respect  to  loans 
from  government  banks  must 
demonstrate  specificity  and 
inconsistency  with  commercial 
considerations. 
— Programs  previously  found  not  used  in 
steel  cases  will  not  be  initiated 
without  evidence  of  use. 
— Programs  previously  found  not 
countervailable  will  not  be  initiated 
without  new  evidence  supporting 
countervailability. 

•  Coverage. 

— Investigate  only  those  companies 
which  account  for  60  percent  of 
e^qrarts  to  the  United  States. 

•  Review  period. 

— Each  company's  fiscal  year  will  be  die 
basis  for  its  review  period,  even  if 
other  companies  under  investigation 
have  different  fiscal  years. 

•  Verification. 

— Certain  aspects  of  all  programs  will 

only  be  verified  at  either  the 

government  or  con^}any. 
— Only  certain  programs  will  be  verified 

at  the  government 
— Not  all  companies  will  be  verified 

and/or  not  all  programs  will  be 

verified  at  a  company. 

•  Exclusions. 

— No  exclusion  requests  will  be 
accepted. 

•  Reporting  Requirements. 

— ^Where  there  are  numerous  short-term 
loans,  use  averaging  techniques  to 
calculate  the  benefit  and/ or  require 
information  to  be  submitted  in  Lotus 
format  on  diskettes. 

— ^All  loan,  grant  and  equity  information 
must  be  submitted  in  Lotus  format  on 
diskettes. 

•  Benchmarks. 

—Use  published  interest  rates  for  short- 
and  long-term  loan  benchmarks,  or  a 
benchmark  fiY>m  a  previous 
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investigation  or  administrative 
review. 

•  Suspension  Agreements. 
— No  requests  for  suspension 

agreements  will  be  considered 
witliout  a  clear  demonstration  that  the 
statutory  requirements  will  be  met 

Combined  Antidumping  and 
Countervailing  Duty  AJtematives 

•  Questionnaire  formats,  response 
time,  and  deficiency/omission  letters. 

— ^Abbreviated  format  to  conform  to 

simplification  measures  that  are 

adopted. 
— Limited  response  time  with  no 

extensions. 
—Only  one  deficiency/clarification 

response  request  will  be  made. 
—Relaxation  on  number  of  copies  of 

documents  to  be  filed. 

•  Hearings 

— Dates  set  by  Dep«irtment  will  not  be 

changed. 
— Limitation  on  size  of  briefis  and 

rebuttal  briefs. 

•  Federal  register  notice*. 

— Comments  and  DCX]  positions  for 
major  issues  only. 

The  hearing  will  be  held  at  9:30  ajn.  on 
February  24, 1989,  in  Room  4830  at  the 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  MW., 
Washington.  DC  2023a  Persons  viho 
with  to  participate  in  the  hearing  must 
submit  a  written  request  (10  copies)  to 
Michael ).  Coursey,  Deputy  Assistant 
Secretary  fcM'  Investigations,  Room  B099, 
at  the  above  address,  within  10  days  of 
the  publication  of  this  notice.  Requests 
should  contain:  (1)  The  person's  name, 
address,  telephone  number,  and 
affiliation:  (2)  the  number  of 
participants;  (3)  the  reasons  for 
attending;  and  (4)  a  list  of  the  points  to 
be  discussed.  Written  comments  must 
be  filed  in  accordance  with  19  CFR 
353.46  and  19  CFR  355.31  in  at  least  10 
copies  by  February  21, 1989  Oral 
presentations  will  be  limited  to  those 
points  raised  in  your  written  comments. 
Those  persons  wishing  to  appear  will  be 
notified  of  their  time  allocations  for  their 
presentations. 
Jaa  W.  MaiM. 

AMtiatant  Secretary  for  Import 
Administration. 
[FR  Doc  ee-3109  Filed  2-7-68;  8:45  am] 


NationalTMhnlcal  Infonnatlen 
8«rvle« 

Intent  To  Qrant  Exdinivo  Pitont 
Lieono«;Akzo 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Akzo, 
having  a  place  of  business  at  Chicago, 
Illinois,  an  exclusive  license  in  the 
United  States  and  certain  foreign 
countries  to  practice  the  invention 
embodied  in  U.S.  Patent  3,960.549, 
patent  application  S.  N.  5-536,125, 
"Method  of  Deaddifying  Paper."  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  recieves  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  Ucense  would  not 
serve  the  public  interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Charles  A. 
Bevelacqua,  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423,  Springfield, 
VA  22151. 

A  copy  of  the  instant  patent  may  be 
purchased  from  the  Commissioner  of 
Patents.  United  States  Patent  ft 
Trademaric  Office,  Washington,  DC 
20231. 

DoiigUs  J.  Cannilnn, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  8»-29ig  Filed  2-7-89;  8:45  am] 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

EstabOahment  of  New  Import  Umlts 
for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Producta  Produced  or 
Manufactured  In  Mauritiua 

]anuary  26, 1989. 

aocncy:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

new  limits. 

EFFECTIVE  DATE:  February  2, 1969. 
FON  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Autiiority.  Executive  Order  11651  of  March 
3, 1972,  as  amended  section  204  of  tlie 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  Mauritius  have  agreed  to  amend 
further  their  current  Bilateral  Textile 
Agreement  to  establish  new  limits  for 
Categories  336,  340/640  and  352/652. 

A  copy  of  Memorandum  of 
Understanding  dated  October  26, 1988  is 
available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
Affairs,  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  categories 
in  terms  of  HTS  numbers  is  available  in 
the  CORRELATION:  Textile  and 
Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Re^tw 
notice  53  FR  44937,  published  on 
November  7, 1988).  Also  see  53  FR  37021, 
published  on  September  23, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lamea  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tha  impliwnwitatioo  of  Taxtila 
Aywiments 

January  26. 1989 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Waahiagton, 
DC.  20229 

Dear  Mr.  Commissioner  This  directive 
amends  but  does  not  cancel,  the  directive  of 
September  19, 1988  from  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements,  which  establishes  restraint 
limits  for  certain  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  Mauritius  and  exported 
during  the  twelve-month  period  which  began 
on  October  1, 1988  and  extends  through 
September  30, 1988. 

Effective  on  February  2, 1989  the  directive 
of  September  20. 1988  is  being  amended  to 
include  the  following  new  limits  for  the 
periods  beginning,  in  the  case  of  Categories 
340/640,  on  October  1, 1988;  and  in  the  case 
of  Categories  336  and  352/652,  on  January  1, 
1980;  and  extending  through  September  30, 
1980: 
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w^^^^ff  J 

Nsw  PMlrstfil  inil ' 

336 

44,503  doswt. 

340/640 

381.709  dozwi  o(  wttich  not  mora  than 

23SJ77  dozan  shaS  ba  in  Calegoriaa 

340-Y/640-Y.* 

3S2/6S2 

747,945  donn  of  wtitch  not  mora  than 

635,753  doran  shi«  be  in  Calsgwy 

352. 

>  Tha  imii  tar  Caleaories  340/640  has  not  bean 
adIualMt  to  aoooum  tar  any  importa  miponti  altar 
SeplamlMr  30, 1967. 

<  m  CaMgonaa  34O-Y/640-Y.  only  tarifl  numbers 
6205.20.20.15,  6205.20^.20,  6206.20.20.46. 
6205.20.20.50  and  6205.20.20.60  in  Catsoora  340- 
Y;  «id  6205.30.20.10,  6205.30.20.20,  620SJn.20.50 
W«d  6205.30.20.60  in  Cawgory  640-Y. 

Textile  products  which  have  Iwen  exported 
to  the  United  States  prior  January  1, 1989  for 
Categories  336  and  352/652  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  336  and  352/ 
652  wfaidi  have  not  t>een  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  import  charges  already  made  to 
Categories  340  and  640  are  to  be  retained. 

The  limits  established  in  this  directive  may 
be  adjusted  in  the  future  under  the  provisions 
of  the  Memorandum  of  Understanding  dated 
October  28, 1986. 

The  Cmnmittea  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  «vithin  the  foreign  affairs 
exception  to  the  rulemalung  provisions  of  S 
U.S.C5S3(aKl). 

Sincerely. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-2973  FUed  2-7-89;  8:45  am] 

SHJJNQ  COOE  SSia-OfMI 


DEPAimiENT  OF  DEFENSE 

Departmsnt  of  the  Army 

Army  Sdonco  Board;  Closed  MMting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  1-2  March  1989. 

Time  of  Meeting:  0800-1700  hours 
each  day. 

Place:  Huntsville,  Alabama. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  BaUistic  Missile 
Defense  (Follow-on)  will  meet  for 
briefings  and  discussions  on  matters 
that  are  an  integral  part  of,  or  related  to, 
the  issue  of  the  study  effort.  The  meeting 
is  closed  to  the  pubUc  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C 
specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C..  Appendix  2, 


subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  further  information  at 
(202)605-3039  or  095-7046. 
SaUy  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  89-2958  Filed  2-7-68: 8:45  am] 


DEPARTMENT  OF  EDUCATION 


Bosrd;  Mssttng 

AOENCV:  National  Assessmeit 
Governing  Board.  Education. 
AcnoN:  Notice  of  dosed  meeting. 


r.  This  notice  sets  forth  the 
schedule  and  inoposed  agenda  of  a 
forthcoming  meeting  of  the  Search 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)  (2)  of  the  Federal  Advisory 
Committee  Act 

DATC  February  19  and  2a  1989. 
Aoonets:  The  Ritz  Carlton  Hotel,  2100 
Massachusetts  Avenue  NW., 
Washington,  DC  2000a 
POR  PURTHER  INTOHMATION  CONTACT: 

Eunice  E.  Henderson,  Designated 
Federal  Official  Office  of  Assistant 
Secretary  for  Educational  Research  and 
Improvement  U.S.  Department  of 
Education,  555  New  Jersey  Avenue  NW., 
Room  6G2C,  Washington,  DC  20206, 
Telephone:  (202)  357-«05a 
SUPPLEMENTARY  INTOHMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Tide  m-C  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988  (Pub. 
L  100-297);  20  U.S.C.  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Education  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 


establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Search  Committee  of  the  National 
Assessment  Governing  Board  will  meet 
jn  closed  session  on  February  19  and  20, 
1989.  The  subcommittee  is  meeting  in 
closed  session  to  interview  and  consider 
candidates  for  the  position  of  Staff 
Director.  The  discussion  will  touch  upon 
matters  that  would  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemption  (6)  of 
section  552(b)(c)  of  Title  5  U.S.C  The 
public  is  being  given  less  than  15  days 
notice  of  this  meeting  because  the 
interview  schedule  could  not  be 
determined  imtil  the  Board's  January  27- 
28, 1989  meeting. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
wdiich  are  informative  to  the  public 
consistent  with  Titie  5  U.S.C  552b  will 
be  available  to  the  public  within 
fourteen  days  of  this  meeting. 

Records  are  kept  of  all  Board 
proceedings,  and  until  a  perrmanent 
office  site  for  the  Board  has  been 
established,  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  Office  of  Educational 
Research  and  Improvement  555  New 
Jersey  Avenue  NW.,  Room  600, 
Washington.  DC  &Y)m  8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday. 

Dated:  February  6, 1969. 
Patrida  Hinas. 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

(FR  Doc.  8».304e  Filed  2r-7-»  8:45  am] 
MUMQ  cooc  4ae».«i-ii 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Adminislrstion 

[ERA  Docket  Na  8S-66-NQ] 

CanadianyOxy  Marltsting  talc;  Ordsr 
Extending  Blankst  Authortzation  To 
Import  Natural  Gas 

AOENCV:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  order  extending 
blanket  authorization  to  import  natural 
gas  from  Canada. 


r.  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  CanadianOxy 
Marketing  Inc.  (CanadianOxy)  an 
extension  of  its  existing  blanket 
authorization  to  import  up  to  100  Bcf  of 
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natural  gas  over  a  two-year  period 
commencing  on  the  date  oi  first  deUvery 
after  February  22, 1989. 

A  copy  of  this  order  is  available  for 
inspectioo  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-066. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washignton.  DC  20685. 
(202)  S80-M78.  The  docket  room  is  open 
between  the  hours  (rf  8:00  a jn.  and  4:30 
pan.,  Monday  through  Friday,  except 
Federal  hoUdays. 

iMMd  in  WMhii^too.  DC  lanuary  SI. 
1980. 


(ERA 


NObt7-eO-NQ] 


I L.  BvcfcWjr, 
Acting  Director,  Office  ofPi/eia  Programs. 
Economic  Regulatory  Administration. 

[PR  Doc.  8B-a02S  Filed  »-7-ae;  8:45  am] 


(ERA  Docket  Na  SS-Cr-MQl 

K«rr4lcQM  CtMmical  Corp.;  Order 
Qrenting  Short-Twin  AuUturtiaUon  To 
Import  Natural  Qw  From  Canada 

AMNCr.  Economic  Regulatory 
Administration.  DOE. 

action:  Notice  of  order  granting  short- 
term  authorization  to  import  natural  gas 
from  Canada. 


r.  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  extending  Kerr-McGee 
Chemical  Corporation's  (Kerr-McGee 
Chemical)  authority  to  import  natural 
gas  from  Canada.  The  order  issued  in 
ERA  Docket  No.  88-67-NG  authorixes 
Kerr-McGee  Chemical  to  import  up  to 
18,000  Mcf  per  day  of  Canadian  natural 
gas  over  a  two-year  term  beginning  on 
the  date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-066, 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washingtoa  DC  20585, 
(202)  586-^478.  The  docket  room  is  open 
between  the  hours  of  8.-00  a jn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

iMued  in  Waaliington.  DC  on  Janoary  31, 
1980. 


iLBocktey. 
Actiag  Director,  Office  ofFueU  Pro-ams, 
Economic  Regulatory  Adminstration. 

[PR  Doc  8»-3(BB  PUad  2-7-80;  8:45  an) 


Nonnivaai  ripaana  vorpit  (Moar 
Amandbig  a  Long-Tarm  Authorization 
TO  DnfNin  Naiurai  uaa  rrom  canaoa 
and  Qranting  Intarvantlona 

Aomcv;  Economic  Regulatory 
Administration.  DOB. 
ACTION:  Notice  of  order  amending 
audiorisation  to  import  natival  gas. 


r.  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  amending  an  existing 
import  authorization  granted  to 
Northwest  Pipeline  Corporation  that 
increases  the  volume  of  gas  it  is 
authorized  to  import  at  Kingsgate, 
British  Columbia,  from  100  MMcf  per 
day  to  up  to  152  MMcf  per  dey  for  the 
balance  of  its  existing  long-term  import 
authorization  ending  October  31, 1989. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Divisim  Docket  Room  3F-05e, 
Fonestal  Building,  1000  Independence 
Avenue,  SW.,  Weshington,  DC  20585, 
(202)  586-0478.  The  docket  room  is  open 
between  the  hours  of  MO  a.m.  and  4:30 
pjn.,  Monday  tlirough  Friday,  except 
Federal  Holidays. 

Issued  in  Wastiington.  DC  lanaary  31. 
1980. 

Conatanoa  L.  Buckley. 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[PR  Doc  80-3027  nied  2-7-80: 8:45  am] 


Fodoral  Enargy  Regulatory 


(Docket  Na  RP85-122-0161 
Colorado  Intaratata  OUn  COij 

February  3, 1080. 

Take  Note  that  on  January  17, 1989 
Colorado  Interstate  Gas  Conqwny 
("QG")  submitted  the  certain  tariff 
sheets  in  compliance  with  the  )uly  28, 
1988  Letter  Order  and  November  28, 
1968  Order  Denying  Appeal  From  Staff 
Action  in  this  proceeding. 

OG  sUtes  these  tariff  sheets  reflect 
effective  rates  for  the  entire  Docket  No. 
RP85-122  period. 

QG  sUtes  the  issue  of  whether  its 
fixed  cost  minimum  bill  should  be 
eliminated  retroactively  to  the  effective 
date  of  Docket  No.  RP8S-122  rates  is 
pending  judicial  review  in  Natural  Gas 
Pipeline  Co.  v.  FERC  No.  88-1930  (10th 
Circuit}.  Accordingly,  consistent  with 
ANR  Pipeline  Co.  v.  FERC,  Noe.  87-1340 
and  88-1030  pC  Or.  December  13. 


1988),  CIG  states  that  it  reserves  die 
ri^t  to  revise  the  instant  tariff  sheets  to 
reflect  the  elimination  of  the  minimum 
bill  vdumes  and  the  resulting 
resllocation  of  costs,  and  to  establish  an 
appropriate  rate  adjustment  mechanism 
in  the  event  that  the  minimum  bill  is 
ultimately  ordered  to  be  eliminated 
retroectively. 

Copies  of  this  filling  are  being  served 
on  all  jurisdictional  customere  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  ssid  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  {{  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  10, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.CaslMll. 
Secretary. 
(FR  Doc  80-2993  Filed  2-7-89;  8:45  am] 

BaUNQ  COOC  1717-41-11 


(Docket  Na  RP8S-187-014) 

Columbia  Qas  Tranamlasion  Corp.; 
Propo— d  Changes  In  FERC  Gas  Ttffff 

Take  notice  that  Columbia  Gas 
Transmission  Corporation^fCoIumbia) 
on  January  30, 1989.  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
to  be  effective  February  1, 1989: 

Nineteenth  Revised  Sheet  No.  16B 
Ninth  Revised  Sheet  No.  16B1 
Ninth  Revised  Sheet  No.  16B2 

Columbia  states  that  the  foregoing 
tariff  sheets  modify  and  supplement 
Columbia's  previous  filings  in  Docket 
No.  RP88-187  in  which  Columbia 
estabUshed  procedures  pursuant  to 
Order  No.  500  to  recover  from  its 
customere  the  take-or-pay  and  contract 
reformation  costs  billed  to  Columbia  by 
is  pipeline  suppliers.  Specifically, 
Columbia  proposes  to  revise  and 
supplement  its  earlier  filings  to  permit  it 
to  flow  through  take-or-pay  and  contract 
reformation  costs  from  (i)  Texas  Eastern 
Transmission  Corporation  punuant  to 
the  Federal  Energy  Regulatory 
Commission's  orden  issued  on  January 
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13, 1989  in  Dooket  Noe.  RPB8-8a  RPeS- 
192  and  RP8»-223,  (U)  Panhandle 
Eastara  Pipe  Line  Company  pursuant  to 
filings  made  on  December  19, 1968  in 
Docket  Nos.  RP89-9  and  RP89-ia  and 
(iii)  Tennessee  Gas  Pipeline  Compeny 
puisMot  to  the  Coomderion's  orders 
issued  on  Deoeetber  29, 1968  in  Dodcet 
Na  Rn8-191. 

Additinnelly.  Coienbia  states  its 
revised  tariff  sheets  reflect  changes  in 
the  deficiency  period  sales  volumes  for 
certain  cuslmiers  wUdi,  tai  torn,  effect 
the  development  of  eOooatien  factors  for 
the  flowthrough  of  take^jr-pay  coets  to 
eech  of  ColuiEi>ie's  customers. 

Copies  of  the  filiag  were  served  vpon 
Cohimbia's  lerisdicttond  cnateineis  and 
interested  state  onawnissimis  and  jqioa 
each  person  rtnsigHeled  ea  tiw  (rffidal 
service  list  ooaipiled  by  the 
CoBuniesioB's  Secretary  in  Dodcet  Na 
RP68-187-00II. 

Any  peaea  deririag  to  be  heard  or  to 
protest  said  filing  shcmld  file  a  OMittoa  to 
intervene  or  protest  with  the  Federal 
Eneigy  Begiriatery  Comaieeioo.  Union 
Center  Plaia  Bidldii«.  625  North  Capital 
Street  NE..  Washington,  DC  20t2A,  in 
accordance  widi  Rules  211  and  214  of 
the  Commission's  Rules  of  Ractice  and 
Prooedura  AH  soch  motions  or  protests 
should  be  filed  on  or  before  February  10, 
1980.  ftolests  wS  be  conridered  by  the 
Commission  indetemdning  die 
apprepsiele  action  to  oe  taken,  but  wBl 
not  serve  to  make  protestants  patties  to 
die  proceedhigB.  Kay  person  widiing  to 
become  e  party  must  file  a  motion  to 
intervena  Cofries  of  Cohimbia's  ffling 
are  on  file  widi  the  Cnmndssien  end  are 
available  Cor  piMic  inspection. 


Filed  »-7-80;«45  am] 


Sauieteiy. 
(FRDoc 
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Oialrtgaa  Coip^  at  H;  Tariff  FMng 

Febniaiy  2, 1980. 

Take  notice  that  on  January  17, 1969, 
Distrigas  Corporation  (Distrigas)  and 
Distrigas  of  Massachusetts  Corporation 
(DOMAC),  Two  Oliver  Street  Boston. 
Massachnsetts  02100,  filed  e  Compliance 
Filing  pursuant  to  the  Commission's 
December  16, 1968  order  in  the  ebove- 
captioned  Docket 

Distrigas  states  that  in  compliance 
with  ordering  Paragraph  A  of  that  order, 
Distrigas  and  DOAAC  have  filed  certain 
tariff  sheets  implementing  the  amended 
and  restructured  sales  and  storage 
servioee  authoriied  tiiereia 

Distrigas  states  that  die  consilience 
tariff  sheets  submitted  by  Distrigas.  for 


inclusion  in  Distrigas'  FERC  Gas  Tariff 
Fint  Revised  Volume  No.  1,  include  the 
new  Distrigas  Special  Rate  Schedule 
epproved  ^  the  Coaimiasinn  to  govern 
die  Sele  of  LNG  by  Distrigas  to 
DOMAC 

The  Compliance  tariff  sheets  to  be 
incorporated  in  DOMACs  FERC  Gas 
Tarift  First  Revised  Vofanne  Na  1. 
include: 

1.  Revlssd  General  Tenns  and 
Conditieos; 

£.  New  DOMAC  Rate  Scheduks  nSS, 
FVSa  FCSS  and  ISS,  widi 
corresponding  Forms  of  Servics 
Agreements  for  firm  liquid  sales  service, 
firm  vapor  sales  service,  intemiptible 
liqaid  snvice,  and  intermptible  v^or 
ssJee  service; 

3.  Anew  Stetags  Service  oontiact 
between  DOMAC  and  Boston  Gas 
Cnapsny  n^icfa  jnytements  the  new 
contract  storage  servioe  to  be  provided 
by  DOtAAD  et  die  contract  rate  of  10.16/ 
MMBtu  per  mondL 

In  eacn  instance,  Distrigas  and 
DOMAC  aiege  diet  the  submitted  tariff 
sheets  oonferai  with  the  pro  fenie  tariff 
sheets  filed  with  Ostrigas  and 
DOMACs  application  in  Docket  Na 
CPtB-6a7  and  to  the  ConwdssiOB's 
DecendMr  la  ]fl>60rdae.  DOMACs 
General  TeiaM  and  ConditkMH  have 
been  revised  to  reflect  the  terms  of  die 
new  services  euthwized  by  the 
December  16i,  1968  Order  uid  to 
eliminate  nadnonistic  language  thet  is 
not  meeidnglidin  die  context  d  the  new 
rate  schedules  and  sales  services.  The 
General  Toms  and  Conditions  heve 
also  been  revised  to  reflect  amendmente 
to  DOMACs  cartaifanent  plan  as 
required  by  die  Commissian's  Decemtm 
16, 1968  Order.  Additionally.  DOMAC 
has  revised  (he  pro  fimna  tariff  shseto 
initially  filed  to  reflect  DOMACs  firm 
and  intenuptiUe  sales  services  to  reflect 
the  cdl  peyment  and  commodity 
paymente  cape  Instituted  by  the 
Comndseion's  December  16, 1966  Order. 

Distrigas  and  DOMAC  have  requested 
waiver  of  the  GommissiaB's  Reguletions 
to  the  octent  necessary  to  permit  the 
filed  tariff  sheete  to  bece»e  effective  on 
Dec^aber  17, 1966. 

Distrigas  and  DOMAC  stete  dut  a 
copy  of  dieir  filing  has  beoi  mafled  to 
eech  party  on  die  offidal  ssrvice  list  et 
Docket  NaaR6»^587. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
Nordi  Capitol  Street  NE^  Weshington. 
DC  20426,  in  accordance  widi  SS  385.211 
and  385.214.  All  such  motitms  or  proteste 
must  be  filed  on  or  before  Feb.  9,  I960. 
Proteste  will  be  considered  by  the 
Commission  in  detennining  the 


appropriate  acticm  to  lie  taken,  bat  will 
not  serve  to  auke  protestante  parties  to 
the  proceeding.  Any  person  wishing  to 
become  e  party  must  file  e  motion  to 
intervene.  Copies  of  this  filing  ere  on  file 
with  the  Commission  end  are  available 
for  public  inspection. 
LoisaCaahaO. 
Secretary. 

[FR  Doc  80-3805  FBed  2-7-80;  ft4S  am] 
I  COOK  enr-et-n 


Qaa  Co;  IMff  Hkig 

Pebruaiy  S.  1080. 

Take  notice  that  on  January  27, 1969. 
El  Paso  Natonl  Gas  Company  CTl 
Pasol  tendered  pursuant  to  Put  154  of 
die  Pederri  &iergy  Regulatory 
Commission's  rComnrission'^ 
Regulations  Under  the  Natural  Gas  Act 
a  tariff  filing  to  implement  dmges  to 
uie  manner  requesto  are  made  for 
transportatton  on  El  Paso's  interstete 
pipeline  system.  Sudi  requeste  are 
subject  to  section  4.  ScheduUng  of 
Receipte  and  Deliveries,  of  the 
Tran^iortation  General  Terms  and 
CcMltdona  to  S  Paso's  FERC  Gas  Tariff. 
Original  Vdume  No.  1-A.  end  section  4. 
Service  Agreement  and  Service 
OUigationa.  of  the  Force  Mejenre, 
Service  Roles  and  Service  Obligations 
provisions  to  El  Paso's  FERC  Gas  Tariff. 
Third  Revieed  Vobuw  No.  2. 

B  Paso  states  the  new  scheduling 
procedures  rotate  the  conentty  effective 
three  (3)  day  achedole  over  which 
volumes  are  nominated,  confirmed  end 
deVvered  to  El  Paeo  for  trensportation. 
bat  eontato  beneficial  modifications 
toduding  oonfinnetion  end  requeste  to 
be  cora|deted  by  the  oondosion  of  Day 
1.  and  a  provision  to  sdiedule  on  Day  2 
additioBal  vohimes  of  gas  wdiere 
adtBtional  capacity  exists. 

El  Paso  requeste  the  tendered  tariff 
sheets  become  effective  March  1,  I960. 

Copies  of  EI  Paso's  filing  were  served 
upon  all  shippera  utilizing  El  Paso's 
system  and  all  interested  stete 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filmg  ahould  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatoiy  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  m* 
proteste  should  be  filed  on  or  before 
February  10,  loea.  Proteste  will  be 
considered  by  the  Commissitm  to 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestanU  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  public  Reference 

Room. 

Lois  D.  CasheQ. 

Secretary. 

[FR  Doc.  80-2996  Filed  2-7-80;  B»«S  am] 

BiujMa  COM  sny-twHi 


[DodMt  Na  TQM-1-1S-0001 

MM  Louisiana  Qas  Co;  Propoeed 
Ctwnge  of  Rates 

February  3, 1980. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  January  31. 
1989,  tendered  for  filing  as  part  of  First 
Revised  Volume  Na  1  of  its  FERC  Gas 
Tariff  the  following  Tariff  Sheets  to 
become  effective  March  1. 1969: 


[Dodwt  No.  RPM-47-017  and  WM  47- 
OIS] 


Sixty-Scvamh  fWvtoad 
ShMiNaaa. 


SupwMdng 


SMy-SMh  RaviMd 
ShsttNaSa. 


Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Sixty-Seventh  Revised 
Sheet  No.  3a  is  to  reflect  a  10943  per 
MCF  decrease  in  its  current  cost  of  gas. 

Mid  Louisiana  sUtes  this  filing  is 
made  in  accordance  with  section  19  of 
Mid  Louisiana's  FERC  Gas  Tariff. 
Copies  of  this  filing  have  been  mailed  to 
Mid  Louisiana's  Jurisdictional 
Customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  m  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428  in  accordance  with  sections 
211  and  214  of  the  Commission's  Roles 
of  Practice  and  Procedure  (18  CFR 
385.211. 385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  la  1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Coftn 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loisarsiiiin. 

Secretary. 

(PR  Doc  80-2007  Plied  a-7-«B(  fe4S  am) 
tsnvsMi 


FERC  Qaa  Tariff 

February  3, 1980. 

Take  notice  that  on  January  26, 1989 
Northwest  I^peline  Corporation 
("Northwest"),  in  compliance  with  the 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
on  January  11, 1989  submitted  certain 
tariff  sheets,  to  be  part  of  its  FERC  Gas 
Tariff. 

On  January  27, 1969,  Northwest  filed 
Substitute  Fourth  Amended  Fourteenth 
Revised  Sheet  No.  201  after  it  was 
discovered  that  Fourth  Amended 
Fourteenth  Revised  Sheet  No.  201,  filed 
on  January  28, 1989,  contained 
mathematical  errors. 

Northwest  states  that  these  tariff 
sheets  reflect  the  customer-nominated 
0-2  billing  determinants  pursuant  to  the 
Commission's  order  on  May  18, 1988,  in 
Northwest's  pending  rate  case.  The  tariff 
sheets  also  include  the  full  certificated 
transportation  contract  demand  level  for 
ANR  Pipeline  in  the  derivation  of  D-1 
charges. 

A  copy  of  this  filing  is  being  served  on 
all  parties  of  record  in  this  proceeding, 
and  on  Northwest's  jurisdictional 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington 
DC  20428,  in  accordance  with  ||  38S.214 
and  385.211  of  die  Caasmissioo's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
Febniary  la  1969.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  adkm  to  be 
taken,  but  wtil  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availaUe  for  public 
inspection  in  the  Public  R^erence 
Room. 


(Dodcet  Na  TQa9-3-37-<»1] 

Morttwat  Pipeline  Corp.  Changa  in 
FERC  Sales  Tariff 

February  3, 1988 

Take  notice  that  on  January  27, 1968, 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

First  Revised  Volume  No.  1 

Forty-Eighth  Revised  Sheet  No.  10 
Sixth  Revised  Sheet  No.  303 

Origincd  Volume  No.  1-A 

Fourth  Revised  Sheet  No.  602 

Northwest  states  that  the  purpose  of 
this  filing  is  to  restate  its  January  1, 1989 
PGA  to  reflect  appropriate  D-2 
nominations  as  required  by  the 
Commission's  December  28, 1968  order 
in  Docket  No.  TQ89-3-37-00a  Sheet 
Nos.  303  and  602  reflect  revised 
statements  of  D-2  filing  determinants 
and  Sheet  No.  10  reflects  revised  rates. 
Northwest  has  requested  waivers  to 
permit  effective  dates  as  follows: 
November  1, 1988:  Sixth  Revised  Sheet 

No.  303,  Fourth  Revised  Sheet  No.  602. 
January  1, 1989:  Forty-Eighth  Revised 

Sheet  No.  10. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  on  all 
jiuisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  wiUi  H  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  10. 1989.  ProtesU  will  be  taken, 
but  will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LaisD.Ca8lMB, 
Secretary, 
[PRDoc.  80-2000  Mad  2-7-80:  ft46  anj 

)  COM  t717-01-« 


LoisD. 

Secretary. 

(PR  Doc  80-2000  Fll«l  »-7-«e:  «M  an] 
■ujMa  COM  sn^«Ml 


(Dodcet  Na  TII••-^>3•-0001 

Pantiandto  Eaatam  Pipe  Una  Co; 
Prapoaad  Ctiangaa  in  FERC  Qaa  Tariff 

February  1 1988. 
Take  notice  dMt  on  Jaaaaiy  30, 1969. 
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Panhandle  Eastern  Pipe  Line  Company 
(Panhandle]  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  Original  Vohune  No.  1: 
Second  Substitute  Original  Revised 

Sheet  No.  3-CJ 
Second  Substitute  Original  Revised 

Sheet  No.  3-C.8 
Second  Substitute  Original  Revised 

Sheet  No.  3-C.9 

The  proposed  effective  date  of  these 
revised  sheets  is  September  29, 1968. 

Panhandle  states  that  the  instant  filing 
reflects  revised  tariff  sheets  to 
flowthrough  Trunkline  Gas  Company's 
(Trunkline)  revised  direct  billing  amount 
of  take-or-pay  charges  to  PanhancHe. 
Trunkline  is  filing  concurrentiy  herewith 
in  compUance  with  Ordering  Paragrairii 
(B)  of  the  Commission's  Order  dated 
September  28, 1988,  as  further  clarified 
in  the  Commission's  Order  Denying 
Rehearing  dated  December  16, 1988  in 
Docket  No.  RPB8-239-000  and  Dodcet 
No.  RP88-239-003,  respectively,  revised 
tariff  sheets  to  reflect  the  elimination  of 
carrying  charges  Trunkline  paid  its 
customers  on  amounts  previously 
collected  bom  them  through  Trunkline's 
rates. 

Panhandle  states  that  copies  of  die 
filing  were  sent  to  all  of  Panhandle's 
jurisdictional  customers  and  interested 
state  commissions,  as  well  as  the  parties 
to  the  above-captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Commission.  825 
North  Capitol  Street  NE.,  Washingtoa 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  10, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  wiD 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Ai^  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Ct^ies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaslielL 
Secretary. 
[FR  Doc.  89-3000  Ffled  2-7-89;  a-45  am] 

MUMQ  COOE  S/II-Ot-M 

[Docket  Na  TQa9-2-a-001] 

South  Georgia  Natural  Gaa  Co; 
Proposed  Changes  to  FERC  Qas  Tariff 

February  3, 1988. 

Take  notice  that  on  January  30, 1B89, 
South  Georgia  Natural  Gas  Compai^ 
("South  Georgia")  tendered  for  filing 


Substitute  FffUeth  Revised  Sheet  No.  4 
to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  L  This  tariff  sheet  and 
supporting  information  is  being  filed 
with  a  propoeed  effective  date  of 
January  1, 1989.  pursuant  to  the 
Purehased  Gas  Cost  Adjustments 
provision  set  out  m  section  14  of  Soudi 
Georgia's  FERC  Gas  Tariff. 

South  Georgia  states  that  the 
proposed  tariff  sheet  is  submitted  in 
compliance  with  the  Commission's  letter 
order  of  December  23, 1988,  in  Docket 
No.  TQ89-2-6-00a  as  modified  by  the 
Notice  of  ExtenstoB  of  Time  issued  by 
the  Commission  on  January  13, 1989.  The 
December  23rd  letter  order  directed 
South  Georgia  to  file  revised  PGA  rates 
within  fifteen  (15)  days  of  the  issuance 
of  the  order  which  reflected  the  effective 
rates  of  its  pipeline  supplier,  Southern 
Natural  Gas  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  10, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  89-3001  Filed  2-7-89: 8:45  am] 
BKXMO  COOE  CTiv-et-e 

[Docket  Na  G-165-oei.  era/.] 

Tennessee  Qas  PIpeiine  Co.  (formerly 
Tennessee  Qas  Pipeline  Company,  a 
Division  of  Tenneco  inc.^ 
Redesignation 

February  3, 1989. 

On  February  29, 1988,  Tennessee  Gas 
Pipeline  Company  filed  in  Docket  No. 
G-165-001,  et  al.,  a  request  for  the 
issuance  of  a  notice  redesignating  to 
Tennessee  Gas  Pipdine  Company  all 
certificates  of  pubUc  convenience  and 
necessity,  all  rate  and  tariff  proceedings, 
all  self-implementing  transactions,  and 
any  and  all  other  records  or  proceedings 
relating  to  or  in  the  name  of  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tenneco  Inc.  In  accordance  with  a 
corporate  name  change,  the 
jurisdictional  natural  gas  operations  are 


to  be  conducted  under  the  name  of 
Tennessee  Gas  Pipeline  Company. 

Accordingly,  the  authorization  issued 
by  this  Commission  and  by  the  Federal 
Power  Commission,  the  applications 
currently  pending  before  the 
Conmiission,  the  FERC  Gas  Tariff  on 
file,  and  any  other  records  or 
proceedings  relating  to  the  former 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  are  hereby 
redesignated  as  those  of  Tennessee  Gas 
Pipeline  Company. 

A  listing  of  authorizations  and 
pending  proceedings  is  set  forth  in  the 
appendUx. 

This  action  is  taken  pursuant  to  18 
CFR  375.302(r)  of  the  Commission's 
rules. 

LobD-Caalwll. 
Secretary. 

Appendix— Teunesaee  Gas  Pipeline 
"7 


List  offending  and  Completed  Proceedings  • 
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CFOl-M 

CP70-377 

CP81-17 

0*7»-aeo 

CPB1-80 

CP79-M8 

cm-«8 

0*70-410 

CFBl-TS 

CP7B-422 

CPBl-79 

0*70-444 

CPBl-107 

0*7»-«45 

0*01-100 

0*79-470 

0*01-125 

CP79-477 

CP81-143 

0*79-000 

CPBl-155 

CP80-29 

CPBl-183 

0*00-30 

0*81-208 

0*00-34 

CPB1-Z13 

0*00-53 

0*01-240 

CFoo-ez 

CPB1-2S7 

CP0O-4S 

CP81-280* 

CPoo-es-ooo 

0*01-200* 

CPOO-83 

CPSl-320 

0*80-83-001     . 

0*01-331 

CP8IM» 

0*01-330 

CPOO-92' 

CP81-343 

CP80-06 

CP81-405 

CP80-100 

CPSl-4ie 

CPOO-132 

CP81-421 

CPeO-147 

CP81-453 

CP80-157 

CP81-474 

CP80-15S 

CPSl-478 

CP80-178 

CPei-479 

CPOO-193 

CPei-482 

CPaO-240 

CP81-50e 

CP00-270 

CP81-507 

CPeO-280 

0*82-38-000 

0*00-310 

CP82-72-000 

0*00-324 

CP82-105-000 

CPOO-327 

0*02-107-000 

CPOO-373 

CP82-114-000 

CWO-377 

CP02-143-000 

CP80-3eO 

0*02-150-000 

CP80-380-002 

CP82-151-000 

CP00-388-003 

CP82-1S8-000 

0*00-388-005 

0*82-172-000 

0*80-304 

O>e2-100-000 

CPOO-172 

0*02-291-000 

CPOO-481 

CPB2-300-000 

0*02-345-000 

0*02-350-000 

0*82-381-000 

0*02-377-000 

CP82-411-000 

0*82-413-000 

CP82-47O-00O* 

0*82-409-000 

CP82-512-000 

0*82-529-000 

0*82-544-000 

CP83-04-000 

O>e3-10»-000* 

0*83-121-000 

0*83-130-000 

0*83-174-000 

0*03-175-000 

0*83-187-000 

CPOS-190-000 

CP03-ioi-aoo 

CPB3-225-000 

0*03-235-000 

0*03-200-000 

0*03-280-000 

0*03-207-000 

0*03-204-000 

0*03-304-000 

CP83-310-000 

CPe3-32»-000 

0*03-340-000 

0*03-383-000 

OW-400-000 

0*03-450-000 

CP83-401-000 

O>e3-50»-000 

0*04-0-000 

0*04-17-000 

0*04^23-000 

0*04-20-000 

0*04-30-000 

0*04-49-000* 

0*04-131-000 

0*04-132-000 

0*04-133-000 

0*04-134-000 

0*04-173-000 

0*84-180-000 

0*84-194-000 

0*04-100-000 

CP04-229-000 

0*04-242-000 

0*04-248-000 


0*84-387-000 

0*04-402-000 

0*84-400-000 

0*04-415-000 

0*04-410-000 

CP84-417-000 

0*04-431-000 

CP84-I41-000 

0*04-445-000 

0*04-478-000 

0*04-483-000 

CP04-404-000 

0*04-481-000 

0*84-500-000 

0*04-552-000 

0*04-504-000 

CP84-822-000 

0*04-043^)00 

CP84-7D5-000 

0*04-744-000 

CP85-8-000 

0*05-0-000 

0*05-10-000 

CPeS-28'OOO 

0*05-05-000 

0*05-83-000 

0*85-100-000 

CP85-158-000 

0*05-102-000 

0*85-105-000 

0*05-271-000 

0*05-200-000 

0*05-300-000 

0*88-410-000 

0*05-417-000 

0*85-430-000 

0*85-630-000 

CP85-531-000 

a>e&-«32-ooo 
cn5-5oo-ooo 

0*08-012-000 
0*05-822-000 
0*85-000-000 

cns-Tii-ooo 

0*05-700-000 

CPB5-790-0a0 
0*05-835-000 
0*85-000-000 

0*05-010-000 

0*00-23-000 

CPOO-SO-OOO 

CPOO-120-000 

0*00-121-000 


CPOe-123-000 
0*00-124-000 
0*08-128-000 
CPOO-127-000 
CFOO-178-000 
0*80-170-000 

CPoo-iao-ooo 
CPoe-iBi-000 

CP05-251-000 

0*80-398-000 

0*00-390-000 

0*80-415-000 

0*00-428-000 

0*88-434-000 

0*08-438-000 

0*00-443-000 

0*08-404-000 

0*00-485-000 

CPOe-511-000 

0*00-534-000 

0*08-538-000 

CP88-537-000 

0*88-543-000 

0*00-571-000 

CPB8-613-000 

0*08-840-000 

0*00-047-000 

CPOe-002-000 

0*88-088-000 

0*00-004-000 

0*88-701-000 

CPBO-708-000 

0*88-732-000 

0*88-738-000 

0*08-741-000 

0*87-8-000 

0*87-25-000 

0*07-47-000 

CFB7-71-000 

0*87-75-000 

0*87-81-000 

0*87-85-000 

0*07-87-000 

0*07-103-000 

0*87-115-000 

CF87-13O-000 

0*87-132-000* 

0*87-233-000 

CP87-237-000 

0*87-278-000 

CPB7-318-000 

O>87-34»-000 

0*87-358-000 


0*07-370-000 

0*87-401-000 

CPB7-440-000 

0*87-441-000 

0*87-401-000 

CPe7-483-000 

0*87-494-000 

0*87-539-000 

0*87-558-000 

CP88-10-000 

0*08-28-000 

0*88-27-000 

0*08-29-000 

0*80-30-000 

CPe8-31-000 

0*00-43-000 

0*08-51-000 

0*08-81-000 

0*88-82-000 

CPe8-85-000 

0*88-88-000 

0*00-08-000 

0*08-07-000 

0*88-104-000 

0*00-121-000 

0*80-122-000 

CP88-127-000 

CP08-149-O00 

CPB8-155-a00 

0*00-159-000 

0*88-171-000 

0*88-172-000 

0*88-173-000* 

0*88-174-000* 

0*08-178-000 

0*80-210-000 

0*88-238-000 

0*08-248-000 

GP79-118-000 

01*00-20 

GF80-20-001 

GI*B0-20-002 

CP87-S-000 

IN78-1 

IN79-3 

DIMUE—KA 
lUTIO    WW 

RP87-22-000 

RP07-23 

RP71-8 

RP72-102 

RP73-94 

10*73-113 


RP73-114 

RP74-24 

RP74-73 

RP74-ei 

RP75-35 

IIP75-4S 

RP75-S0 

RP7S-113 

RP78-137 

RP77-8 

RP77-e2 

RP77-82-018 

IIP77-82-023 

RP77-88 

RP77-133-1 

RP77-134 

RP77-141 

IIP78-0 

RP78-14 

RP78-15 

RP7B-11 

RP79-28-000 

RP79-29 

iU>79-52 

RPOO-21 

RP80-07 

RP80-07-008 

RI*80-e7-013 

RPeO-07-OlS 

RPOO-07-017 

RPeO-07-023 

iiPeo-e7-o25 

Rm>-«7-OZ7 

RPBO-07-038 

RI>80-e7-043 

RPBO-138 

RPBl-38-OOe 

RPBl-88-007 

RPBl-38-009 

RPBl-54 

RPBl-S4-a03 

RP81-64-0O4 

RPei-54-OU 

RP81-54-023 

RPBl-OO-OOO 

RP8Z-10-012 

RP82-12-000 

RFB2-121-000 

RPB2-12S 

RP82-12S-001 

RPB2-12S-0a0 

RFB2-12S-010 

RPB2-125-012 


RP82-12S-018 

RP82-12S-021 

RP83-8-000 

RI>e3-8-003 

RFB3-1O-000 

RPBS-IO-OOO 

RP83-2IM)00 

RP83-47-000 

RP83-47-001 

RP83-74-000 

RF83-ia9-000 

RP83-109-001 

RP83-109-002 

RI*0»-ia9-004 

RP04-3-000 

RP84-17-000 

RPe4-17-001 

RFB5-3-000 

RP8S-3-001 

RPe5-178-000 

RPe5-178-001 

RP05-178-003 

RP85-178-a06 

RP8S-178-a07 

RPB5-178-O08 

RPBS-178-000 

RPB5-178-010 

RP85-178-012 

RI*8S-17fr-0Z3 

RPB5-in-000 

RP8S-101-001 

RPB8-88-000 

RPoa-ioo-ooo 

RPB8-119-000 

RI*88-119-a01 

RI*88-119-a08 

11P88-147-000 

IU*87-28-0a0 

iU*87-28-002 

RPS7-20-0O4 

RP87-28-010 

RP87-28-019 

RF87-S7-000 

RP87-132-000 

SAaO-11 

SAB6-38-000 

TAaO-1-0 

TA81-2-e-000 

TAB2-l-0-0a0 


n 
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TA82-2-(MIQ0 
TA82-»-«-0ai 
TA82-2-«-«» 
TAa2-2-»-007 
TA82-2-»-O06 
TA82-2-9-aOS 
TA82-2-9-011 
TAa2-2-0-(n» 
TA83-l-e-O0O 
TA83-2-9-(Xia 
TA83-2-»-0in 
TA83-2-«-0a2 

TAa4-i-e-oao 

TA84-2-»-CaO 
TAS4-2-e-0aS 
TAM-Z-O-006 
TA»4-2-«-007 
TAM-Z-0-OOB 
TA85-1-9-000 
TA85-1-0-002 
TAB5-2-4MXn 
TA0S-2-9-OO3 
TA35-Z-«-<nS 

TAas-2-»-oiv 

TA8S-2-»-0ia 
TASS-S-tf-OQO 

TA8s-i-«-oao 

TA8e-2-«-0Q0 

TAae-2-«-<x>z 
TAa6-2-«-oa3 

TAa6-3-9-000 
TA87-l-»-00O 

TAse-r-c-ooa 
TKa-z-a-oBO 

TA87-2-»-0Qa 

TA88-1-9-0W 

TC7»-a6 

TC79-115 

TC7»-a 

TC80-2 

TCaO-51 

Tcao-ao 


ST87-ia2S-000 
ST87-ieS3-0aD 
ST87-1654-a00 

ST«7-iem-aao 
ST87-ias7-aao 
STS7-ia0e-aao 

STB7-lflaQ-a00 
ST87-17Q0-aaO 
ST87-1710-000 
ST87-1711-000 
ST87-in2-000 
ST87-1713-000 
STW-1714-000 
ST87-1732-000 
ST87-1735-000 
ST87-1751-000 
ST87-1752-000 
ST87-l,ai>-a00 
ST87-1770-000 
ST87-1783-000 
ST87-17M-0a0 
STB7-1785-000 
ST87-1879-000 
ST87-1918-000 
ST87-2000-000 

ST87-aan-ooo 

ST87-2002-000 
ST87-2003-000 
STB7-2036-000 
ST87-2037-000 
STB7-2038-000 
ST87-2052-000 
ST87-a  17-000 
5187-2138-000 
STS7-ZlSe-000 
ST87-Z1M-000 
ST87-2188-a00 
ST87-2igO-00O 
ST87-2a04-000 
STB7-2206-aOO 
ST87-2aO«-000 


TC81-43 
TC82-49 
TC83-25-000 

STB6-iaee-ooo 
ST87-eeo-ooo 

5787-087-000 

5T87-1064-000 

5T87-1080-000 

5787-1120-000 

8787-1147-000 

5787-1158-000 

5787-1198-000 

5787-1197-000 

S787-1227-000 

5787-1306-000 

5787-1304-000 

S787-138S-000 

5787-1406-000 

5787-1408-000 

5787-1407-000 

STB7-M0S-00O 

5787-1400-000 

5787-1414-000 

5787-1415-000 

5787-1416-000 

5787-1417-000 

5787-1418-000 

5787-1432-000 

5787-1430-000 

5787-1480-000 

5787-1470-000 

5787-1471-000 

5787-1482-000 

5787-1523-000 

5787-1564-000 

5787-1555-000 

5787-1558-000 

5787-1557-000 

5787-1558-000 

S787-15S0-OOO 

S7S7-lSaO-000 

S7B7-1S81-000 


8787-2206-000 
5787-2200-000 
8787-2210-000 
8787-2208-000 
8787-2267-000 
8787-2200-000 
8787-2280-000 
8787-^2270-000 
8787-2271-000 
5787-2272-000 
5787-2278-000 
8787-2303-000 
8787-2304-000 
8787-2306-000 
8787-2300-000 
8787-2331-000 
5787-2332-000 
5787-2354-000 
5787-2355-000 
5787-2401-000 
5787-2513-000 
8787-2517-000 
5787-2518-000 
5787-2519-000 
5787-2520-000 
5787-2521-000 
S787-2SS8-O0O 
S787-2S5O-00O 
5787-2580-000 
5787-2581-000 
5787-2502-000 
5787-2572-000 
5787-2579-000 
5787-2580-000 
5787-2581-000 
5787-2585-000 
5787-2502-000 
5787-2683-000 
5787-2006-000 
5787-2823-000 
ST87-2aa«-000 


8787-2825-000 
8787-2826-000 
8787-2836-000 
8787-2837-000 
8787-2638-000 
8787-2630-000 
8787-2640-000 
8787-2840-000 
STB7-26SO-000 


8787-2779-000 
8787-2780-000 
8787-2781-000 
8787-2823-000 
8787-2824-000 
S7B7-2825-000 
8787-2828-000 
8787-2827-000 
S787-2867-<X» 
8787-2868-000 
8TB7-2860-OOO 
8787-2870-000 
8787-2871-000 
8787-2872-000 
8787-2873-000 
8787-2880-000 
8787-2804-000 
S787-290ft-«» 
STB7-2838-OO0 
8787-2939-000 
8787-2980-080 
8787-2981-00* 
8787-2968-aa» 
8787-2ge0-OM 
8787-2970-000 
8787-3001-000 
8787-3030-000 
8787-3031-000 
8787-3032-000 
8787-3062-000 
8787-3063-000 
8TB7-3064-000 
STB7-3065-000 
8787-3077-000 
8787-3078-000 
8787-3079-000 
8787-3000-000 
8787-3081-000 
8787-3105-000 
8787-3135-000 
8787-3205-000 
8787-3215-000 
8787-3216-000 
8787-3217-000 
8787-3218-000 
8787-3219-000 
8787-3220-000 
5787-3222-000 
S787-323O-O00 


8787-3747-000 
8787-3790-000 
8787-3791-000 
5787-3792-000 
5787-3793-000 
5787-3704-000 
5787-3804-000 
5787-3834-000 
5787-3830-000 
5787-3841-000 
5787-3842-000 
5787-3878-000 
5787-3877-000 
5787-3908-000 
8787-3900-000 
8787-3910-000 
8787-3911-000 
8787-3923-000 
8787-3024-000 
8787-3082-000 
8787-3983-000 
8787-3984-000 


8787-2651-000 
5787-2852-000 
5787-2672-000 
5787-2706-000 
5787-2706-000 
5787-2707-000 
5787-2n3-0aO 
5787-2777-000 
8787-2778-000 


8787-3231-000 
8787-3281-000 
5787-3282-000 
5787-3283-000 
5787-3264-000 
5787-3265-000 
8787-3270-000 
8787-3296-000 
81^-3207-000 
8787-3307-000 
8787-3308-000 
8787-3315-000 
8787-3310-000 
5787-3342-000 
5787-3343-000 
5787-3344-000 
8787-3345-000 
5787-3348-000 
8787-3347-000 
8787-3348-000 
5787-3349-000 
5787-3302-000 
5787-3363-000 
8787-3304-000 
57B7-341O-00O 
8787-3411-000 
5787-3431-000 
5787-3434-000 
5787-3515-000 
5787-3516-000 
5787-3517-000 
5787-3542-000 
5787-3543-000 
5787-3544-000 
5787-3445-000 
57B7-3546-0W 
5787-3583-080 
5787-3582-OM 
5787-3583-000 
5787-3504-000 
5787-3585-080 
5787-3506-000 
6787-3587-000 
5787-3715-000 
5787-3721-000 
5787-3722-000 
5787-3732-000 
8787-3746-000 


8787-402»-000 
8787-4030-000 
5787-3031-000 
5787-4032-000 
5787-4033-000 
5787-3066-000 
5787-4088-000 
5787-4135-000 
5787-4136-000 
5787-4229-000 
5787-4230-000 
5787-3236-400 
8787-4378-000 
8787-4379-000 
5787-4386-000 
5787-4387-000 
5787-4388-000 
5787-4380-000 
5787-4300-000 
8787-4403-000 
8787-4404-000 
8787-4422-000 


S787-4423-O0O 

8787-4424-000 

8788-06-000 

8788-Oe-OOO 

8788-106-000 

8788-107-000 

S788-1O8-OO0 

8788-123-000 

8788-124-000 

8788-12»-OO0 

8788-139-000 

8786-218-000 

8788-222-000 

8788-282-000 

8788-283-000 

8788-284-000 

8788-280-000 

8788-290-000 

8788-291-000 

8788-292-000 

8786-293-000 

8788-294-000 

8788-295-000 

8788-296-000 

8788-297-000 

S786-296-00O 

8788-299-000 

8X88-312-000 


8788-419-000 
8788-420-000 
8788-421-000 
8786-614-000 
5788-615-000 
S788-616-00O 
8788-517-000 
8788-51S-00O 
8780-519-000 
8788-62IM)0O 
8786-521-00* 
8788-522-000 
8786-541-000 
8788-542-000 
8788-643-00* 

8788-645-00* 
8788-546-00* 
8788-547-00* 
8788-677-000 
8780-678-000 
8788-579-000 
8788-680-000 
8788-813-000 
8788-814-000 
5788-615-000 
8788-616-000 
8788-617-000 
8788-818-000 
5788-674-000 
5786-675-000 
8788-«7e-000 
8788-677-000 
8788-878-000 
8786-089-000 
8788-70l>-000 
8788-701-000 
5788-702-000 
5788-703-000 
5788-71 J-000 
8788-714-000 
8788-71^-000 
5786-716-000 
5788-717-«)0 
57B8-718-O0O 
5788-n9-000 
87B8-72»-000 
8788-730-000 
8788-731-000 
8788-747-000 


8780-1075-000 
8TB8-107B-000 


5788-313-000 
5788-314-000 
5788-310-000 
8788-317-000 
5786-316-000 
5788-319-000 
S7B8-320-000 
5786-321-000 
S788-322-000 
5788-323-000 
STB8-325-000 
S7B8-326-0Q0 
STB8-327-000 
5788-329-000 
5788-330-000 
5788-344-000 
5788-345-000 
5788-346-000 
5788-347-000 
5788-348-000 
5768-353-000 
5788-305-000 
5788-366-000 
5786-307-000 
5788-368-000 
5786-308-000 
5788-418-000 


S788-74»-00O 

5788-749-000 

5788-787-000 

5788-788-000 

5788-788-000 

5788-790-000 

5788-791-000 

5786-641-000 

5786-842-000 

5788-843-000 

5788-850-000 

5788-851-000 

5788-852-000 

8788-853-000 

5788-854-000 

S786-855-00O 

5788-919-000 

8788-820-000 

8788-821-000 

5788-022-000 

5788-823-000 

5788-O24-00O 

5788-825-000 

5788-820-000 

5788-827-000 

5788-828-000 

5788-829-000 

5788-830-000 

ST88-853-000 

5788-854-000 

5788-879-000 

5786-880-000 

5788-881-000 

5788-882-000 

5788-883-000 

5788-864-000 

5788-005-000 

5788-886-000 

8788-887-000 

5788-088-000 

5788-1005-000 

S788-100fr-000 

5788-1007-000 

5788-101 J-000 

5788-1030-000 

5788-1065-000 

5788-1071-000 

5788-1072-000 

5788-1073-000 

5788-1074-000 


8788-1138-000 
8788-1164-000 


Federal  Regbtar  /  Vol  54.  No.  25  /  Wednesday.  Febniary  8.  1989  /  Notices 


6169 


STBO-1167-000 
STBO-UTB-OOO 
STBO-llOO-OOO 
8TB8-1181-000 
8780-1182-000 
8TB8-1221-«» 
8TB8-1248-000 
8788-1280-000 
8788-1200-000 
8780-1281-000 
8780-1262-000 
STBO-1283-000 
S7BO-1204-000 
STBO-1206-000 
8780-1200-000 
8TBS-1207-000 

STBS-uas-ooo 

STB0-12BO-OOO 
ST80-127D-OOO 
87110-1271-000 
ST88-1272-000 
8780-1279-000 
8788-1286-000 
8780-1280-000 

sno-1201-ooo 

8TW-1282-000 
8X00-1288-000 
SX80-1294-000 
STB8-1286-000 
8780-1290-000 
87B0-UOO-OOO 
STBO-UOl-OOO 
8788-1302-000 
8780-1306-000 
ST88-1300-000 
8780-1307-000 
8780-1300-000 
8780-1300-000 
8780-1910-000 
8X180-1909-000 
8780-1904-000 
8780-1986-000 
8X80-1900-000 
8780-1379-000 
8TB0-19e»-OOO 
8780-1989-000 
8X80-1404-000 
8TB0-14O6-OOO 
8X180-1487-000 
8TB8-1544-000 
SXB0-1S45-OOO 
8780-1546-000 
8786-1547-000 


8T80-18O2-OOO 
87B0-UO8-OOO 
8X80-1864-000 
8X80-1SO6-OOO 
8780-1506-000 
8788-1507-000 
8788-1508-000 
8786-1500-000 
8788-1570-000 
8780-1571-000 
8780-1807-000 
8780-1800-000 
8X180-1800-000 
8X80-1700-000 
STBO-1795-000 
8X80-1736-000 
8TB0-1737-OOO 
8X88-1709-000 
8X88-1704-000 
8780-1706-000 
8788-1786-000 
8788-1707-000 
8X80-1812-000 
8X88-1824-000 
8X80-1850-000 
8780-1870-000 
8X80-1808-000 
8X80-1827-000 
8780-1828-000 
STB0-1820-OOO 
8X80-1990-000 
8780-1031-000 
8XBB-1961-000 
8X80-2000-000 
8780-2098-000 
8X80-2085-000 
8X80-2096-000 
8780-2097-000 
8780-2066-000 
8710-2100-000 
8780-2100-000 
87M-2110-aiO 
8X80-2209-000 
8780-2206-000 
91180-9207-000 
8788-2217-000 
87B8-29O4-O00 
8788-2900-000 
8780-2910-000 
8780-2911-000 
8780-2901-000 
8788-2984-000 
8780-2385-000 


[FR  Doc.  ae-29B2  FUed  2-7-88:  8:45  am] 
I  oooc  aMr-ovM 


[Docket  Na  RPe»-S»-000] 

Transwestam  PIpelne  Co;  Propoeed 
Changee  in  FERC  Qaa  Tariff 

February  3, 1989. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
January  3a  1989  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
sheets: 

53rd  Revised  Sheet  No.  5 

Original  Sheet  No.  5D 

Original  Sheet  No.  5E 

33rdRevised  Sheet  No.  6 

3rd  Revised  Sheet  No.  8 

3rd  Revised  Sheet  No.  14 

2nd  Revised  Sheet  No.  19 

2nd  Revised  Sheet  No.  20A 

2nd  Revised  Sheet  No.  22 

3rd  Revised  Sheet  No.  37 

1st  Revised  Sheet  No.  87 


1st  Revised  Sheet  No.  88 

1st  Revised  Sheet  No.  89 

1st  Revised  Sheet  No.  90 

Original  Sheet  No.  90A 

Transwestem  states  these  tariff 
sheets  are  the  second  in  a  series  of 
Order  No.  500  filings  that  Transwestem 
will  make  to  recover  a  portion  of  its 
take-or-pay  buyout  and  contract 
reformation  costs  (Transition  Costs).  In 
Docket  No.  RP88-ig6-004  and  005, 
Transwestem  requested  authority  to 
recover  approximately  $99.1  million  of 
these  transition  costs.  On  December  16, 
1968,  the  Commission  accepted  such 
filing  to  become  effective  December  1, 
1968,  subject  to  certain  conditions.  With 
this  instant  filing,  Transwestem 
requests  authority  to  begin  recovery  of 
an  additional  amount  of  $45,732,439. 
This  is  the  amount  Transwestem  has 
paid  or  anticipates  to  incur  by  January 
31, 1989.  Transwestem  is  continuing  its 
Order  No.  300  election  to  absorb  25%  of 
these  costs,  direct  bill  25%,  and  recover 
the  remaining  SOX  by  a  throughput 
surcharge.  Transwestem  requests  that 
the  tendered  tariff  sheets  be  made 
effective  on  January  31, 1968. 

Transwestem  states  that,  with  these 
tariff  sheets,  it  proposes  tariff  revisions. 
First,  Transwestem  proposes  to  recover 
costs  resulting  from  contracts  which  are 
subject  to  litigation  or  arbitration  by 
March  31, 1989,  or  such  later  date  as 
may  be  prescribed,  but  which  are  not 
actually  paid  until  after  such  date. 
Second,  Transwestem  proposes  to    . 
recover  eligible  take-or-pay  costs 
incurred  through  March  31. 1989  or  such 
later  date  that  may  be  prescribed,  from 
all  customers  including  former 
customers.  Third.  Transwestem  has 
included  language  to  take  into  account 
the  extension  of  the  Commission's 
deadline  for  Order  No.  500  take-or-pay 
recovery  filings.  Fourth.  Transwestem 
has  clarified  the  TCR  Surchai^e  in 
respect  to  discounting. 

Transwestem  requests  that  the 
Federal  Energy  Regulatory  Commission 
grant  any  and  all  waivers  of  its  rules, 
regulations  and  orders  as  may  be 
necessary,  specifically  §  154.63  of  its 
Regulations,  so  as  to  permit  the  above 
listed  rate  tariff  sheets  to  become 
effective  January  31, 1989. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 


motions  or  protests  should  be  filed  on  or 
before  February  10, 1969.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  ^ 

LotoaCMheD. 
Secretary. 

[FR  Doc.  89-3002  Filed  2-7-89;  8:45  am] 
ONJJNQ  cooc  vrn-*%-M 


[Docket  Na  RPe»-40-00i] 

WHHaina  Natural  QaaCo^  Prepoaad 
CtMMigea  In  FERC  Qa*  Tariff 

February  3. 1988. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  January  30, 
1969,  tendered  for  filing  the  following 
tariff  sheets  to  iU  FERC  Gas  Tariff, 
Original  Volume  No.  1: 
Revised  Fifth  Revised  Sheet  No.  2 
Revised  Original  Sheet  Nos.  6B-4a) 
Revised  Hrst  Revised  Sheet  No.  106 
Revised  Original  Sheet  Nos.  110  and 

111 
WNG  states  these  tariff  sheets  are 
filed  in  compliance  with  Commission 
Order  issued  December  30, 1988  in 
Docket  No.  RP89-4O-000  (December  30 
Order).  WNG  was  ordered  to  file 
revised  tariff  language  within  30  days  of 
the  Order  to  eliminate  {  28.3  from  its 
tariff  and  references  in  1 28.1  to 
transportation  rate  schedules  and 
volumetric  commodity  surcharges. 

WNG  states  it  has  received  its  direct 
bill  from  Transwestem  Pipeline  Co.  and 
changed  the  amount  allocated  to  its 
customers  to  the  amount  actually  billed 
by  Transwestem.  This  amount  which 
the  Commission's  December  30  Order 
permits  WNG  to  flow  through  from 
Transwestem  is  reflected  on  Revised 
Original  Sheet  Nos.  6B,  6C  and  6D. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
Febraary  10, 1969.  Protests  will  be 
considered  by  the  Commission  in 


OTB 
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dctetmining  the  eppropiieti  action  to  be 
taken,  but  will  not  serve  to  oiake 
protestanta  parties  to  the  proceedingi. 
Any  poaoD  wishing  to  become  a  party 
must  file  a  motioo  to  ialerrene.  Copies 
of  this  filii«  ere  on  file  with  the 
Commissiao  and  are  available  for  pabdc 
inspection. 


Lsisai 

Secretary. 

(FR  Doc  88-3003  Filed  »-7-»  8M  am] 
BNJJNCt  oooc  im-^i-M 


[Docket  No.  RP8»-34-002] 

WWiston  Dasin  Interstate  PIpetee  Co; 
Proposed  Ctianges  In  FERC  Qas 
Tariffs 

February  3, 19881 

Take  notice  that  <xi  January  3a  1980. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  20a 
304  East  Rosser  Avenue,  Ksmarck. 
North  Dakota  58501.  tendered  for  filing 
revised  tariff  sheets  to  First  Revised 
Volume  No.  1,  Original  Volume  No.  1-A. 
Original  Volume  No.  1^  and  Original 
Volume  No.  2  of  iU  FERC  Gas  TarifL 
Williston  Basin  states  that  diese  tariff 
sheets,  with  supporting  workpapers,  are 
filed  under  protest  in  compliance  with 
the  Commission's  Order  of  December  3a 
1986,  in  Docket  No.  RP89-34-00a 

Copies  of  this  filing  were  served  oa 
the  Company's  jurisdictianal  customers 
and  interested  state  legolatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  2042a  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  38S.211).  All  such 
motions  or  protests  should  be  filed  oa  or 
before  Febraary  la  198a  ProtesU  will 
be  considtfed  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wisUng  to  became  e  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  witt  the 
Commission  and  are  available  for  pebUc 
inspection. 


ia»Uai]4 


ENVIRONMENTAL  PfUyTECnON 
AGENCY 

[PF-«07;FRLS81S-8] 


AQiMCV:  EDvironmental  Protection 

Agency. 

ACTION.  Notice. 

SUMMARV:  This  notice  anaoeoces  the 
filing  of  a  pesticide  petition  by  the 
Sandoz  Crap  Protection  Corp.  proposing 
the  establishnient  of  tolerances  and  or 
regulations  for  the  herbicide  norfluraxon 
in  or  on  certain  raw  agricultural 
commodities  and  the  withdrawal  of  a 
petition  by  the  Mobay  Chemical  Coip. 
for  a  herbicide. 


By  meil,  sobodt  written  comments  to: 
Public  Docket  and  Preedoo  of 
InfixiDatioo  Section.  FMd  Operations 
Division.  Office  of  Pestidde  Programs. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460 
In  person,  bring  comments  toe  Room  24a 
CM  #2, 1921  Jeffersm  Davie  Hi^iway, 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "CoriBdential 
Business  htformation'*  (CBI). 
Information  so  marked  wiff  not  be 
disclosed  except  in  accordance  with 
procedures  set  fbrdi  in  40  CFR  Part  2.  A 
copy  of  die  comment  that  does  not 
contain  CBI  most  be  submitted  far 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubHc 
inspection  in  Rm.  246  at  the  address 
givm  above,  from  8  a.m.  to  4  pan., 
Monday  through  Friday,  exduding  legal 
holidays. 

FOR  FURTMOI  MTORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 
767C1.  Attention:  Product  Manager  (PM] 
named  in  the  petition.  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs. 

In  person,  contact  the  FM  named  in 
each  petition  at  the  following  office 
location/ telephone  number 


Loiaai 

Secretary. 

[FR  Doc  8B-a004  Ftted  2-7- 
lan-et^ 


Produd 

OMoetocaion/ 

iMBpnofW 

AMnm 

nctm4 

Rm237,CM 

DMl 

MounSort 

#2.(703)- 

(PM23). 

S67-M30. 

Robert  Taytof 

Rm.245.CM 

Da 

(PM25). 

§tm3h 

ss7-iaoa 

"" 

raRT  WPOWMATIONL  EPA  haJi 
received  pestidde  petitions  (tV)  as 
follows  proposing  the  establishment  and 
withdrawal  of  tolerances  or  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  certain  agilcuhmal 
commodities. 

Initial  Filing 

1.  PP9P3702.  Sandoz  Crop  ftotection 
Corp.,  1300  East  Touhy  Ave.,  Des 
Plaines,  IL  600ia  proposes  amending  40 
CFR  180.386(e)  by  establishing 
tolerances  for  the  combined  residues  of 
the  herbicide  norflurazon  (4-cbloro-5- 
(methylamino)-2r{a^ha,  alpha,  alpha. 
trifiuoro-Jii-totyl)-3-(2//)-pyridezinane) 
and  its  desmetbyl  metabolite  4.diloro-5- 
(amino}-2-alpha,  alpha,  alpha-trifhioro- 
/n-t6lyI)-3(2H).pyridazinone  in  or  i» 
certain  raw  agriceltBral  commodities  as 
follows:  Peanuts,  nutmeat  at  0.06  part 
per  million  (ppm);  peanuts,  huUs  at  1.0 
ppm;  peanuts,  vines  (green  hay)  at  0075 
ppm;  and  peannts  hay  (dry)  at  a5  ppm. 
(PM23) 

Withdrawal  of  Petitfon 

1.  PP  3¥2m.  Mobey  Chemical  Corp.. 
P.O.  Box  4913,  Hawthorne  Rd,  Kansas 
City,  MO  6412a  filed  PP  3F2873,  notice 
of  which  was  published  in  the  Fedaral 
Register  of  )une  a  1963  (48  FR  28635). 
proposing  to  amend  40  CFR  180.332  by 
increasing  to  3i)  ppm  the  established 
tolerance  for  the  combined  resiikies  of 
the  herbicide  4-amino-6-(l,  l-dimethyl)- 
3^methylthio)-1.2.4.-triazin-5(4H)-one 
and  its  triazinone  methabolites  in  or  on 
the  commodities  com  fodder  and  forage 
to  3.0  ppm.  This  notice  annotmces  that 
the  petitioner  has  withdrawn  the 
petition  without  prejudice.  (PM  25) 

Authority:  7  U.S.C  136a. 
Dated  November  29. 1988. 
Amia  E.  Lindsay, 

Acting  Director,  Registration  Division.  Office 

of  Pesticide  Programs. 

(FR  Doc  89-2988  Filed  2-7-8B;  8:45  am] 


(OPTt-4210t/OrrS-42104A;  ntLr3S-M-a) 

IniidazoHiiRi  and  Ettioxylalsd 
Quatamafy  AwMHonhan  Coinpounda 
ana  isonyipnenoi;  uewiopnwni  ov 
Tasting  Consent  Orders  and 
soacnanon  or  imarasiaa  ramas 

AOKNCy:  Environmental  Rrotection 
Agency  (EPA). 

action:  Notice. 

mmAWV.  EPA's  ptocedurea  for 
requiring  the  teeting  of  chemical 
substances  and  mixtnree  under  section  4 
of  the  Toxic  Substancee  Control  Act 
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(TSCA)  inelnde  die  adopticm  of  testing 
consent  orders  and  the  prmnnlgation  of 
test  rules.  Consent  orders  may  be 
adopted  where  consensus  on  an 
indhistry  test  program  is  reached  in  a 
timely  manner  by  EPA.  affeeted 
manufacturers,  processors  and  other 
faiterested  perties.  If  a  timely  consensus 
cannot  be  reached  or  appears  unlikely, 
and  the  Agmcy  makes  certain  statutory 
findings  under  TSCA.  EPA  issues  test 
rules.  Tliis  notice  annotmces  EPA's 
decision  to  consider  negotiating  a 
consent  order  for  dironic  healdi  effects, 
environmental  effects  and  chemical  fate 
testing  of  imidazolium  (IQAC  CAS  No. 
66122-66-1)  and  edioxyleted  (EQAC: 
CAS  Noe.  68153-35-6  and  6841fr-«0-6) 
quaternary  ammnitiiin  compounds; 
environmental  effects  and  ohemical  fate 
testing  of  Bfony^iheDOl  mixed  isaaiers 
(NP:  CAS  Na  25154-62-3)  and  4- 
nony^Aentrf.  branched  (4-NP:  CAS  Na 
84852-15-^*]^  88T-ie  end  to  announce 
two  public  meetings  to  <yscass  sach 
testing;  and  requests  all  persons  desiring 
to  have  die  states  of  "intererted  perties" 
in  negotietion  of  a  consent  order  for 
K]AC  and  K]AC  and  for  NP  and  4-NP. 
to  notify  EPA  (rf  dieir  interest 

BATn:  A  poUic  meeting  on  IQAC  end 
EQAC  will  be  hdd  on  February  17. 1989, 
et  11  ejn.  in  NE-loa  401 MSL,  SW., 
Washington,  DC.  Submit  written  notice 
of  interest  to  be  designated  an 
"interested  party"  for  IQAC  and  EQAC 
by  February  24, 1969. 

A  public  meeting  on  nonylphenols  will 
be  held  on  Fd>ruaiy  13, 1909,  at  1  pjn.  in 
NB-103, 401 M  St.,  SW.,  Wariiington, 
DC  Submit  written  notice  of  interest  to 
be  designated  an  **intere8ted  party"  for 
nonylphenols  by  February  2a  1989.  If 
your  group  has  already  submitted 
requests  for  designation  following  the 
nonylphenol  public  meeting  (see  52  FR 
39273]  of  October  27, 1987.  you  do  not 
have  to  resubmit  the  request  Your  name 
has  been  provided  as  an  "interested 
party"  to  the  appropriate  offices. 

AOORCSS:  Submit  written  request  to  be 
an  "interested  party"  in  triplicate, 
identified  by  the  document  control 
number  (OPTS-42109  for  IQAC/EQAC 
and  OPTS-42104A  for  NP  and  4-NP)  to: 
TSCA  Public  Docket  Office  (TS-793). 
Office  of  Pestiddes  and  Toxic 
Substances,  Environmental  Protection 
Agency.  Room  NE-G004, 410  M  Street 
SW.,  Washington,  DC  20480. 

RM  njRTMBI  WrOWMATION  CONTACT: 
Michael  M  Stahl.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44, 401 M 
Street  SW.,  Washington.  DC  2046a  (202) 
554-1401  TDD  (202)  554-0551. 


Persons  interested  in  attending  the 
public  meeting  ritonld  notify  EPA  by 
telephone  on  or  before  die  date  of  the 
public  meeting. 

tUWUMBNTAWY  ITOHIIATION.  EPA  is 
initiating  the  consent  agreement  process 
because  EPA  believes  mis  process  will 
lead  to  the  development  of  necessary 
test  data  significantly  earlier  than 
through  rulemaking.  An  industry  group 
has  approached  EPA  with  a  request  to 
review  proposals  for  health  and 
environmental  effects  and  chemical  fate 
testing  of  IQAC  and  EQAC  Should  the 
Agency  be  unable  to  come  to  an 
agreement  with  interested  perties  for  e 
testing  consent  order  as  a  result  of  this 
meeting  and  the  following  negotiation 
period,  a  proposed  test  rule  will  be 
issued  for  any  testing  the  Agency 
brieves  necessary  for  IQAC  and  EQAC 
as  required  under  section  4  of  TSCA. 

An  industry  youp  has  approached 
EPA  with  a  request  to  review  proposals 
for  the  environmental  effects  testing  of 
NP  and  4-NP  to  be  conducted  later  this 
yeer.  Should  the  Agency  be  unable  to 
come  to  an  agreement  with  interested 
parties  for  a  testing  consent  order,  a 
proposed  test  rule  wiU  be  issued  for  any 
testing  the  Agency  believes  necessary 
for  the  nonylphenola  as  required  under 
section  4  of  TSCA. 

EPA  has  iaaued  amandments  to  the 
procedural  regulaticms  in  40  CFR  Part 
78a  which  govon  the  development  and 
implementation  of  testing  requirements 
under  secticm  4  (rf  TSCA.  These 
amendments  establish  procedures  for 
using  testing  consoit  orders  to  devd<^ 
testing  requirements  under  section  4  of 
the  Act  This  notice  serves  three 
purposes.  First  it  requires  "interested 
parties"  who  wish  to  partidpate  in 
testing  negotiations  either  for  IQAC/ 
EQAC  or  nonylphenols  to  id«i^ 
themselves  to  EPA.  ff  your  group  has 
already  submitted  requests  for 
designation  following  the  nonylphenol 
public  meeting  (see  52  FR  39273)  of 
Odober  27, 1987,  you  do  not  have  to 
resubmit  the  request  Second  it 
announces  two  public  meetings  to 
initiate  testing  negotiations  for  these 
chemicals.  Third,  it  proposes  target 
schedules  for  the  development  of 
consent  orders. 

L  Identification  of  Interested  Parties 

Under  40  CFR  700.22,  the  testing 
negotiation  procedures  are  initiatwi  by 
the  publication  of  a  Federal  Register 
notice  which  invites  persons  interested 
in  partidpating  in  or  monitoring 
negotiations  for  the  development  of  a 
testing  consent  order  to  notify  the 
Agency  in  writing.  Those  individuals 
and  groups  who  respond  to  EPA's  notice 


by  the  deadline  established  in  the  notice 
will  have  the  status  of  "interested 
parties"  and  %vill  be  afforded 
opportunities  to  partidpate  in  the 
negotiations  process.  These  "interested 
parties"  will  not  incur  any  obligations 
by  being  designated  "interested 
parties."  The  procedures  for  these 
negotiations  are  described  in  40  CFR 
790.22.  Individuals  and  groups  desiring 
to  have  the  status  of  "interested  parties" 
in  the  development  of  the  consent  order 
should  submit  a  written  request  to  the 
agency  at  the  address  given  above  on  or 
before  February  24, 1980,  for  IQAC  and 
EQAC  and  February  20, 198a  for  NP 
and  4-NP. 

n.  Public  Meetings 

Public  meetings  are  held  in  Rm.  103  of 
the  Northeast  MalL  EPA  Heedquarters, 
401 M  Sti«et  SW..  Washington.  DC  On 
February  17, 198a  at  11  ajn.,  a  public 
meeting  will  be  held  for  IQAC  and 
EQAC  to  diecass  the  Agencjr's 
evaluation  of  testing  needs  and  any 
testing  proposals  from  industry.  EPA's 
determination  of  testing  needs  for  IQAC 
and  EQAC  will  initiete  die  testing 
negotiations  period  Persons  interested 
in  attending  this  meeting  should  notify 
the  EPA  TSCA  Assistance  Office  by 
telephone  at  the  number  listed  above  on 
or  before  February  17, 1989. 

On  February  13, 198a  at  1  p  jn..  a 
public  meeting  wiU  be  held  to  discuss 
the  Agency's  evaluation  of  testing  needs 
for  NP  and  4-NP  and  industry's  testing 
proposals,  and  to  initiate  testing 
negotiations.  Persons  intoested  in 
attending  this  meeting  dioold  notify  the 
EPA  TSCA  Assistance  Offkx  by 
telephone  at  the  numba*  listed  above  on 
or  before  February  2a  198a 

m.  Tunetable  for  Negotiating  Test 
Agreemaits 

Two  "target  schedules"  have  been 
established  in  acccudance  with  the 
procedures  for  the  development  of 
consent  agreements  in  40  CFR  790.22. 
There  is  no  statutory  deadline  for 
response  from  EPA  to  the  ITCs 
recommendations  for  imjdazolium  and 
ethoxylated  quaternary  ammonium 
compounds.  However,  the  Agency  plans 
to  conduct  negotiations  in  a  timely 
manner.  The  following  target  schedule  is 
established  for  IQAC  and  EQAC 

February  17, 1989— Public  meeting  to 
initiate  testing  negotiations. 

February  24, 1989 — Deadline  for 
notice  of  interested  party  designations. 

March  24, 1989— Oedsion  by  EPA  on 
whether  to  use  consent  order  to  test 
rule. 

June  5, 1989 — Issuance  of  consent 
order  to  industry  for  signatures. 
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A  "target  •cfaednle"  hat  also  been 
established  for  NP  and  4-NP.  There  is  no 
statutory  deadline  for  response  firom 
EPA  to  Uie  Testing  Priority  Committee's 
nomination  for  nonyli^enols  as  is 
required  for  chemicals  designated  by  the 
Interagency  Testing  Committee  under 
TSCA  section  4(e).  However,  the 
Agency  plans  to  conduct  negotiations  in 
a  timely  manner.  The  following  target 
schedule  is  established  for  NP  and  4-NP: 

February  13. 1989— Public  meeting  to 
initiate  testing  negotiations. 

February  20. 1969— Deadline  for 
notice  of  interested  party  designations. 

March  27. 1969— Decision  by  EPA  on 
whether  to  use  consent  order  or  test 
rule. 

July  25. 1969— Issuance  of  consent 
order  to  indiutry  for  signatures. 

Authority:  15  U.S.C  2803. 

Dated  February  6. 1968. 

Director.  Existing  Chemical  Asaeasment 
Division,  Office  of  Toxic  Substances. 
(FR  Doc.  89-3065  Filed  2-7-88;  8:45  am) 


FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

AgiKy  Informatton  Coltctton 
8ubinittod  to  Um  OHlco  of 


The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C  Chapter  35). 

Type.-  Extension  of  information 
collectioa 

Title:  Right  to  Submit  Technical  or 
Scientific  Data  to  Correct  Mapping 
Deficiencies  Unrelated  to  Community- 
wide  Elevation  Determinations. 

Abstract  Any  owner  or  leasee  of 
property  in  the  19,075  communities  with 
mapped  special  flood  hazard  areas 
(SFHA)  who  believe  his  or  her  property 
has  been  incorrectly  included  on  a 
SFHA  has  the  right  to  submit  technical 
or  scientific  data  that  shows  the  map  to 
be  deficient 

Type  of  Respondents:  Individuals  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  S9.86a 

Number  of  Respondents:  2496. 

Estimated  Average  Burden  Hours  Per 
Response:  2A. 

Frequency  of  Response:  On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 


docomentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2824. 500 
C  Street.  SW..  Washir^ton.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  coUection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Francine  Picoult, 
(202)  395-7231.  Office  of  Management 
and  Budget  3235  NEOa  Washhigton. 
DC  20503  within  two  weeks  of  this 
notice. 

Date:  Febniary  1. 1968. 
Wadey  C.  Moon. 

Director,  Office  of  Administrative  Support 
[FR  Doc.  88-2949  Filed  ^-7-88;  8H5  am) 
MUJNO  COOK  (ns-ovai 


FEDERAL  MARITIME  COMMISSION 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  die 
foUovring  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
ubtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  the  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  202-007680-072. 

Title:  American  West  Afiican  Freight 
Conference. 

Parties:  America-Africa  Europe  Line 
GMBH:  Barber  West  Africa  Line:  Farrell 
Lines.  Inc.;  Maersk  Line;  Sodete 
Iviorienne  De  Transport  Maritime, 
SITRAM;  Torm  West  Africa  Line: 
Westwind  Afinca  Line. 

Synopsis:  The  proposed  modification 
would  add  Nigerian  National  Shipping 
Line  as  a  party  to  the  Agreement.  It 
would  also  prohibit  member  lines  from 
entering  into  loyalty  contracts  or 
exercising  independent  action  on  any 
loyalty  contract  offered  by  the 
Conference.  It  further  deletes  any 
reference  to  loyalty  contracts. 

Agreement  No.:  202-010270-031. 

Title:  Gulf-European  Freight 
Association. 

Parties:  Cranpagnie  Generale 
Maritime  (CGM);  Lykes  Bros.  Steamship 


Co.,  Inc.;  Gulf  Cratadner  Line  (GCL). 
av.;  Hapag-Uoyd  AG;  Sea-Land 
Service.  Inc.;  PftO  Container  (TFL) 
Limited:  Nedlloyd  UJnea  &V. 

Synopsis:  The  proposed  modification 
would  clarify  and  conform  the 
Agreement  to  the  Commission's 
requirements  concerning  Docket  No.  86- 
7.  Service  Contract  "Most  Favored 
Shipper."  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  202-010636-054. 

Title:  U.S.  Atiantic-North  Europe 
Conference  Agreement 

Parties:  AUantic  Container  Line,  EV4 
Orient  Overseas  Container  Line  (UK) 
Ltd.;  Hapag-Uoyd  AG;  Sea-land  Service, 
Inc.;  AJ>.  Moller-Maersk  Line;  Gulf 
Container  Line  (GCL)  av.;  P&O 
Container  (TFL)  Limited;  Compagnie 
Generale  Maritime  (CGM);  Nedlloyd 
Lijnen.  aV. 

Synopsis:  The  proposed  modification 
would  clarify  and  conform  the 
Agreement  to  the  Commission's 
requirements  concerning  Docket  No.  88- 
7,  Service  Contract  "Most  Favored 
Shipper."  The  parties  have  requested  a 
shortened  review  period. 

Agreement  Noj  202-010637-037. 

Title:  North  Europe-U.S.  AUantic 
Conference. 

Parties:  AUantic  Container  Line,  aV.; 
Hapag-Uoyd  AG;  Sea-Land  Service, 
Inc.;  Nedlloyd  Ujnen.  aV.;  Gulf 
Container  Line  (GCL)  B.V.;  P&O 
Containers  (TFL)  Umited;  Compagnie 
Generale  Maritime  (CGM). 

Synopsis:  The  proposed  modification 
would  clarify  and  conform  the 
Agreement  to  the  Commission's 
requirements  concerning  Docket  No.  8&- 
7,  Service  Contract  "Most  Favored 
Shipper."  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  202-010656-032. 

Title:  North  Europe-U.&  Gulf  Freight 
Association. 

Parties:  Compagnie  Generale 
Maritime  (CGM);  Lykes  Bros.  Steamship 
Company,  Inc.;  Gulf  Container  Line 
(GCL)  B.V.;  Sea-Land  Service,  Inc.; 
Hapag-Uoyd  AG;  P&O  Containers  (TFL) 
Umited;  Nedlloyd  Ujnen,  B.V. 

Synopsis:  The  proposed  modification 
would  clarify  and  conform  the 
Agreement  to  the  Commission's 
requirements  concerning  Docket  No.  88- 
7,  Service  Contract  "Most  Favored 
Shipper."  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  202-010689-035. 

Title:  Transpacific  Westbound  Rate 
Agreement 

Parties:  American  President  Lines, 
Ltd4  Hanjin  Container  Lines,  Ltd.; 
Hyundai  Merchant  Marine  Co.,  Ltd.; 
Kawasaki  Kisen  Kaisha,  Ltd.;  A.P. 
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Moller-Maersk  Line:  Mitsui  O.S.K.  Lines, 
Ltd.;  Neptune  Orient  Lines.  Ltd.;  Nippon 
Yusen  Kaisha,  Ltd.;  Sea-Land  Service, 
Inc.;  Orient  Overseas  Container  Line, 
Ina 

Synopsis:  The  proposed  modification 
would  restore  the  Agreement's  right  to 
enter  into  agreement  service  contracts 
with  shippers  and  consignees  and  would 
also  authorize  adoption  of  internal 
standards  and  procedures  governing 
negotiation  and  adoption  of  such 
contracts. 

Agreement  No.:  202-010714-009. 

Title:  Trans-AUantic  American  Flag 
Liner  Operators  Agreement 

Parties:  Farrell  Lines  Incorporated. 
Sea-Land  Service,  Inc.,  Lykes  Bros. 
Steamship  Co.,  Inc. 

Synopsis:  The  proposed  modification 
reduces  the  minimimi  notice  period  for 
resignation  from  the  Agreement  from  180 
days  to  75  days.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 

Commitsion. 

Dated:  February  3, 1989. 

)oMpli  C  Polkiiig. 

Secretary. 

[FR  Doc.  89-9022  Filed  2-7-88;  8:45  am] 

■ajjNQ  cooc  tno-ei-M 


Agreement(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  die  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  (rf  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the  . 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200217. 

Title:  Port  Authority  of  New  York  & 
New  Jersey  Terminal  Agreement 

Parties:  Port  Authority  of  New  York  & 
New  Jersey  (Port)  OCCL-USA  Inc. 
(Carrier). 

Synopsis:  The  Agreement  provides 
that  the  Port  will  pay  Carrier  twenty- 
five  dollars  ($25.00)  per  loaded  import 
container  and  fifty  doUa.'^  ($50.00)  per 
loaded  export  container  loaded  or 
unloaded  fit>m  Carrier's  vessels  at  a 
marine  terminal  in  the  Port  of  New 


Yoric/New  Jersey.  Each  container  must 
have  been  shipped  by  rail  to  or  &>om 
points  more  than  280  miles  from  the 
Port. 

By  Order  of  the  Federal  Maritime 
CommissioiL 

Dated  February  3, 1909. 
JoMph  C  Polking, 
Secretary. 

[FR  Doc  88-3021  Filed  2-7-89;  8:45  am] 
MLUNO  cooe  erae-oi-a 

Ocean  FreigM  Forwarder  Ucenee; 
Revocatlone;  Alberto  Scott  *  Co.  Inc^ 
etal. 

Notice  is  hereby  given  that  the 
following  ocean  frei^t  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718]  and  the  regulations 
of  the  CoQunission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 
License  Number  636 
Name:  Alberto  Scott  &  Co.,  Inc. 
Address:  465  California  St.,  #525,  San 

Francisco,  CA  94104 
Date  Revoked:  December  23, 1988 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number  3033 

Name:  MSS  Enterprise  International, 

Inc. 
Address:  3014  Mecom,  P.O.  Box  60165 

AMF,  Houston.  TX  77205 
Date  Revoked:  December  28, 1988 
Reason:  FaUed  to  maintain  a  valid 

surety  bond 
License  Number  1291 
Name:  Robert  ].  Semany  &  Co.,  dba 

Altransco 
Address:  10501  Allen  Rd.,  #206,  Allen 

Park.  MI  48101 
Date  Revoked:  Januarj- 1, 1989 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  1327 
Name:  ALFA  Aerofreight  Service,  Inc. 
Address:  8010  N.W.  66th  St,  Miami,  FL 

33166 
Date  Revoked:  January  1, 1989 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  3154 
Name:  Nydia  B.  Cardenas 
Address:  4905  Park  Ave..  Apt.  4C,  Union 

City,  NJ  07087 
Date  Revoked:  January  4, 1989 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  632 
Name:  McClary,  Swift  &  Company.  Inc. 
Address:  625  First  Ave.,  SeatUe,  WA 

98104 


Date  Revoked:  January  6, 1989 
Reason:  Failed  to  maintain  a  vaUd 

surety  bond 
License  Number  1380 
Name:  E.  Dillingham,  Inc. 
Address:  128  Dearborn  St.  Bufialo,  NY 

14207 
Date  Revoked:  January  11, 1989 
Reason:  Surrendered  license  voluntarily 
License  Number  2750 
Name:  Josh  Brown  Enterprises,  Inc.,  dba 

Ocean  Transport  International 
Address:  220  W.  Ivy  St,  Inglewood,  CA 

90302 
Date  Revoked:  January  12, 1989 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  976 
Name:  ABC  International,  Ina 
Address:  One  World  Trade  Center, 

#1729,  New  York,  NY  10048 
Date  Revoked:  January  17, 1989 
Reason:  Surrendered  license  voluntarily 
License  Number  2746 
Name:  Amity  International  Forwarding 

Inc. 
Address:  Cargo  Bldg.  150,  Newark 

international  Airport  Newark,  N) 

07114 
Date  Revoked:  January  18, 1989 
Reason:  Failed  to  maintain  a  vahd 

surety  bond 
License  Number  3126 
Name:  Trans  Continental  Cargo,  Ina, 

dba  Freight  Forwarding  Service 
Address:  TdOB  N.W.  54di  St.  Miami.  FL 

33166 
Date  Revoked:  January  28, 1969 
Reason:  Failed  to  maintain  a  vahd 

surety  bond 
License  Number  1593 
Name:  Robertson  Forwarding  Co.,  Inc. 
Address:  147-05  ITBUi  St.,  Jamaica.  NY 

11434 
Date  Revoked:  January  26, 1969 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  1298 
Name:  Haniel  Transport  Inc. 
Address:  105  Washington  St.  New  York. 

NY  10006 
Date  Revoked:  January  27, 1989 
Reason:  Surrendered  license  voluntarily 
Robert  G.  Draw, 

Director.  Bureau  of  Domestic  Regulation. 
[FR  Doc.  89-2931  Filed  2-7-69;  8:45  am] 

BHXMG  COOC  (73IM>1-M 


Ocean  Freight  Forwarder  License^ 
Reiseuance  of  Ucenee;  Fast  Shipping 
Co. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
hcense  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
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section  19  of  the  Shipping  Act  of  19M  (46 
U.S.C  app.  1718)  and  the  regulations  of 
the  Ck)mmi8sion  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFRPartsm 


UoanssNa 

N«M/Addr«M 

DiMRaiMMd 

1227 

FmI  Shipping 
Ca.  P.O.  Box 
S23383.rjA) 
N.W.  36lh 
SkMtMiMnl, 
FL331S2. 

Jwt  17.  19M. 

BobertCDraw, 

Dinctor,  Bureau  of  Domestic  Regulation. 
(FR  Do&  80-2832  Filed  2-7-88:  8:45  am| 


FEDERAL  RESERVE  SYSTEM 

Afjwicy  FutiiM  Ufxtor  Rcvtow 

February  2. 1888. 
Backyound 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
coUection(s)  by  the  Board  of  Goveraorf 
of  the  Fed«ral  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

%TioN  contact: 


Federal  Reserve  Board  Qearance 
Officer-^'rederick ).  Schroeder — 
ENvision  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC 
20551(202-452-3822) 

OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Room  3206,  Wadiington.  DC 
20603(202-995-7340) 
Final  approval  under  OMB  delegated 

authority  of  the  extension,  without 

revision,  of  the  following  report 
Report  Title:  Report  of  Commercial 

Paper  Outstanding  Placed  by  Brokers 

and  Dealers:  Report  of  Commercial 

Paper  Outstandbig  Placed  Directly  by 

Issuers:  and  Daily  Report  of  Offering 

Rates  on  Commercial  Paper. 
Agency  Form  Number.  PR  29S7a.  b, 

and  d. 
OMB  Docket  Number  7100-0002. 
Frequency:  Daily,  weekly,  and 

monthly. 
Reporters:  Securities  Brokers  and 

Dealers  and  Direct  Issuers  of 

Commercial  Paper. 
Annual  Reporting  Hours:  1796. 
Estimated  Number  of  Respondents: 

67. 


Estimated  A  verage  Hours  per 
Response:  2  to  .7. 

Small  businesses  are  not  affected. 

General  Description  of  Report- 

This  information  collection  is 
voluntary  (12  U.S.C  225a  and  353  et 
seq.)  and  is  given  confidential  treatment 
(5  U.S.C  552(b)(4)). 

These  reports  provide  information  on 
the  amount  outstanding  and  selected 
offering  rates  on  commercial  paper, 
which  is  used  by  the  Federal  Reserve  in 
monitoring  developments  in  the 
commercial  paper  market  for 
supervisory,  regulatory,  a^d  monetary 
policy  purposes. 

Board  of  Governors  of  die  Federal  Reserve 
System.  Febr\iary  2. 1980. 
Wimam  W.  WOss, 
Secretary  of  the  Board. 
pUDoc  80-2824  Filed  2-7-66;  8:46  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offloo  of  Vw  SocroCwy 

NilomI  Rilo  oil  OowiJuo  Dotrto 

Section  30.13  of  the  Department  of 
Health  and  Human  Sovice's  claims 
collection  regulations  (45  CFR  Part  30) 
provides  diat  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarteriy  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  15%  for  the  quarter 
ended  December  31, 1988.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Date:  February  2. 1980. 
D«iiiis|.FteGiMr. 

Deputy  Assistant  Secretary,  Finance. 
pnR  Doc.  80-2950  Filed  Z-7-80: 8:45  am] 
I  coot  4is».eMi 


Nottwwi  bistituto  for  Occupational 
saioiy  ana  noaiDi!  ssoaimg 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
(CDC): 

Name:  Methods  for  Detecting 
Evidence  of  Mutation  During 
Spermatogenesis. 

Date:  February  17, 1969. 

Place:  Division  of  Biomedical  and 
Behavioral  Science.  NIOSH.  Robert  A. 
Taft  Laboratories.  4676  Columbia 
Parkway,  Cincinnati.  Ohio  45226. 

Time:  OM  a  jn.-5M)  p  jn. 

Status:  Open  to  the  public,  limited     - 
only  by  space  avaUable. 

Purpose:  The  purpose  of  this  meeting 
will  he  to  review  the  new  NIOSH 
intramural  project  to  develop  methods 
for  assessing  the  sample  to  determine  if 
germ  cell  mutations  have  occurred. 

Additional  information  may  be 
obtained  from:  Dr.  Steven  M.  Schrader, 
Division  of  Biomedical  and  Behavioral 
Science,  NIOSH.  Mail  Stop  C23. 4676 
Colimibia  Parkway,  QndnnatL  Ohio 
45226,  Telephone:  Commercial:  (513) 
633-8210,  FTS:  684-82ia 

Dated  February  3. 1980.  ~ 

EhrinHilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doa  80-3054  Filed  2-7-89: 8:45  am] 
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Food  and  Drug  AdmMatratlon 
Advisory  Comnittloos;  FWng  of  Annual 


AOmcv:  Food  and  Dr\ig  Administration. 
action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act  the  agency 
has  filed  with  the  Library  of  Congress 
the  annual  reports  of  those  FDA 
advisory  committees  that  held  closed 
meetings. 

ADOffESS:  Copies  are  available  for 
public  examination  at  the  Dockets 
Management  Branch  (HFA-305).  Pood 
and  Drug  Administration.  Rm  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 
443-1751. 

TOR  mfrTHCR  mFonMATiON  contact 

Richard  L  Schmidt.  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 


Fodoral  Itagistar  /  Vol.  54.  No.  25  /  Wednesday.  February  S.  1989  /  Notices 


6175 


Lane.  Rockville.  MD  20657, 301-443- 
2765. 

suppumcntaiiy  mromiATiON:  Under 
section  13  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463, 86  Stat 
770-776  (5  U.S.C.  App.  L  as  amended)) 
and  21  CFR  14.60(c),  FDA  has  filed  with 
the  Library  of  Congress  the  annual 
reports  for  the  following  FDS  advisory 
committees  that  held  closed  meetings 
during  the  period  October  1, 1987, 
through  September  30, 1988: 

Center  for  Biologies  Evaluation  and 
Research:  Allergenic  Products  Advisory 
Committee,  Blood  Products  Advisory 
Committee, Vaccines  and  Related  Biological 
Products  Advisory  Committee. 

Center  fw  Drug  Evaluation  and  Reaeardi: 
Anesthetic  and  Life  Support  Drugs  Advisory 
Committee,  Anti-Infective  Drugs  Advisory 
Committee,  Dermatologic  Drugs  Advisory 
Committee. 

Center  for  Devices  and  Radiological 
Health:  Gastroenterology-Urology  Devices 
Panel  Immunology  Devices  Panel, 
Ophthalmic  Devices  PaneL 

Center  for  Veterinary  Medicine:  Veterinary 
Medicine  Advisory  Committee. 

National  Center  for  Toxicological 
Research:  Science  Advisory  Board. 

Aimual  reports  are  available  for 
public  inspection  at  (1)  The  Library  of 
Congress,  Newspaper  and  Current 
Periodical  Reading  Room,  Rm.  1026, 
Thomas  Jefferson  Bldg.,  Second  and 
Independence  Ave.  SE.,  Washington. 
DC;  (2)  the  Department  of  Health  and 
Human  Services  Library,  Rm.  G-40a  330 
Independence  Ave.  SW.,  Washington, 
DC  on  weekdays  between  9  a.m.  and 
4:30  p.m.;  and  (3)  the  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62,  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  February  1. 1980. 
|ohnM.Tayki>. 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc  88-2928  Filed  2-7-89;  a-45  am] 

BHJJNQ  cow  4M0-01-M 


[Dockat  Na  87D-0315] 

Oiigosaccharkte  Antibotic  Drugs; 
Neomycin  Sulfate  for  Prescription 
Compounding;  Amendntent  of 
Withdrawal  of  Approval  of 
Abbreviated  Antibiotic  Drug 
AppHcations 

AQCNCV:  Food  and  Drug  Administration. 
action:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  amending  a 
previous  notice  withdrawing  approval  of 
abbreviated  antibiotic  drug  applications 


(AADA's)  for  neomycin  sulfate  for 
prescription  compounding.  This 
amendment  rescinds  the  notice  of 
withdrawal  with  respect  to  AADA  62- 
385,  held  by  Paddock  Laboratories,  Inc. 
AADA  62-385  was  incorrectly  listed  in 
the  withdrawal  notice. 
EFFECnvc  DATC:  February  8, 1989. 
RM  PURTHEfi  mFomunoN  contact: 
Margaret  F.  Sharkey.  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 301- 
295-8041. 
SUmSMCNTAIIV  INFOfMATION:  In  a 

notice  publisehd  in  the  Fedeial  Register 
on  December  6, 1968  (53  FR  49231),  FDA 
withdrew  approval  of  AADA's  for 
neomycin  sulfate  for  prescription 
compounding  that  were  not 
supplemented  to  provide  for  revised 
labeling  recommending  use  only  for  oral 
compounding,  and  for  which  their 
sponsors  did  not  request  a  hearing  on 
the  matter.  That  notice  incorrectly 
included  AADA  62-385,  held  by 
Paddock  Laboratories,  In&,  3101 
Louisiana  Ave.  North.  Minneapolis.  MN 
55421.  Paddock  Laboratories  submitted 
a  supplement  to  AADA  62-385  to 
provide  for  revised  labeling  on  May  12, 
1988,  and  FDA  approved  the 
supplemental  application  on  August  2, 
1988.  Accordingly,  the  Director  of  the 
Center  for  Drug  Evaluation  and 
Research  hereby  rescinds  the  December 
6, 1988,  notice  of  withdrawal  with 
respect  to  AADA  62-385. 

"niis  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec. 
505(e),  52  Stat  1052-1053  as  amended 
(21  U.S.C  355(e)))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82). 

Dated:  January  25. 1980. 
CariCPeck. 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  89-2929  Filed  2-7-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Ft  Belknap  Irrigation  Profect,  MT 

AOENCV:  Bureau  of  Indian  Affairs 

Interior. 

ACTION:  Public  notice. 

Purpose:  Fort  Belknap  Irrigation 
Project  Annual  Operation  and 
Maintenance  Charges. 
smMUUlY:  The  annual  operation  and 
maintenance  charges  for  the  Non  - 


Indian  operator  will  be  $12M  per 
assessable  acre  and  for  the  Indian 
operator  $6.25  per  assessable  acre.  The 
projects  aimual  operation  and 
maintenance  charges  are  based  on  the 
estimated  normal  operating  cost  of  the 
project  for  one  Fiscal  Year.  These 
operation  and  maintenance  charges  will 
remain  in  effect  until  the  Billings  Area 
Director  has  replaced  these  rates  with 
another  announcement  in  the  Federal 
Register. 

The  Bureau  of  Indian  Affairs  has 
identified  the  Fort  Belknap  Irrigation 
Project  as  a  Category  II  project  As  a 
Category  n  project  itie  Bureau  of  Indian 
Affairs  will  partially  subsidize  the 
operation  and  maintenance  of  the 
project 

The  due  date  for  all  ojieration  and 
maintenance  charges  will  be  May  1  of 
each  calendar  year. 

Interest  and/or  penalty  fees  will  be 
assessed  on  all  (Trust  and  Fee  assessed 
lands)  delinquent  operation  and 
maintenance  charges  as  prescribed  in 
the  42  Bureau  of  Indian  Affairs  Manual 
and  the  Code  of  Federal  Regulations, 
Chapter  4,  Part  102.  Government 
agencies,  such  as  Federal.  State  and 
Tribal  Governments  are  exempted  from 
interest  and/or  penalty  fees. 

This  notice  will  be  published  and 
posted  at  the  following  locations: 

U£  Post  Offices 

Harlem.  MT  59528 

Newspaper 

Harlem  News 
Harlem.  MT  59526 

Bureau  of  Indian  Affairs 

Fort  Belknap  Agency 
Harlem.  MT  S8S28 

Comments:  All  comments  concerning 
the  operating  and  maintenance  charges 
for  the  Fort  Belknap  irrigation  project 
must  be  in  writing  and  addressed  to  the 
Superintendent  of  the  Fort  Belknap 
A^ncy  before  the  close  of  business  on 
February  10, 1989. 

Appeal  Process:  Title  25,  Part  2  of  the 
Code  of  Federal  Regulationsx)utlines  the 
appeal  process  for  this  administrative 
action.  Appeals  must  be  received  by  the 
Billings  Area  Director  before  the  close  of 
business  in  February  10, 1989. 

SUPPLEMENTARY  MFORMUTION:  This 
notice  is  issued  pursuant  to  the  Code  of 
Federal  Regulations,  Title  25,  Part  171 
under  the  authority  delegated  to  the 
Area  Director,  by  the  Assistant 
Secretary  of  Indian  Affairs  and  the 
Deputy  Assistant  Secretary  of  the 
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Interior  (Departinmt  Manual  Chapter  3. 

Part  23a  (3.1  k  3.2)). 

NaaiahLCola, 

Acting  Billinga  Ana  Director. 

|FR  Doc.  80-2920  Ftled  S-7-89;  8:45  am| 
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Bur«au  of  Land 

(WAOR  SttTt;  OR-130-09-4212-14:  QP»- 
112) 

Raalty  Action;  NoncompotWva  Sala  Of 
PubHc  Lands  in  Farry  County,  WA 

AOCNCv:  Bureau  of  Land  Management. 
Interior. 

•uaNMRV:  The  foUowii^  described  land 
has  been  found  suitable  for  direct  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat  ZTSa  43  \JJS.C  1713).  at  not  less 
than  the  appraised  fair  market  value  of 
$125.  The  uuid  will  not  be  ofEered  for 
sale  before  00  days  after  the  date  of  this 
notice. 

IVIOwiMtte  MmMIm. 

T.a6N..lt3ZB.. 
Seal.  Lot  n. 
Cootaining  approximately  0.7S  so*. 

The  land  described  is  hereby 
segregated  Cram  appropdatioa  under  the 
public  land  laws,  indnding  die  mining 
laws,  pending  disposition  of  diis  action 
or  270  days  from  the  date  of  paUication 
of  this  nodoe,  whichever  occars  fitsL 

This  land  is  being  offered  by  (krect 
sale  to  Richard  Williams.  It  has  been 
determined  diat  die  subject  parcel 
conteins  no  known  minerals  of  more 
than  nnminal  value;  therefore,  mineral 
intereste  may  be  conveyed 
simultaneously.  Acceptance  of  the  direct 
sale  offer  will  qualify  die  purchaser  to 
make  application  for  conveyance  oi  the 
mineral  estate. 

The  patent  will  contain  certain 
lesenration  to  the  United  States  and  will 
be  subjact  to  valid  existing  rights. 
Detailed  inionnadon  concerning  these 
reservatiflos  and  specific  conditions  of 
the  sale  are  available  for  review  at  die 
Spokane  District  Office,  Bureau  of  Land 
Management  E.  4217  Main  Ave. 
Spokue.  WA  90202. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Fedatal  Ra^star.  interested  parties  may 
submit  commente  to  the  District 
Manager.  Spokane  District  at  the  above 
address.  In  the  absence  of  timely 
oblections.  this  proposal  shall  becone 
the  final  determination  of  the 
Department  of  the  Interior.  < 

Datt  of  laMM:  Januafy  90,  IIMOl 

Diatrict  hkmager. 

pit  Doc  8»-aa  PUed  »-7-«0;  8:4S  am) 
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bifofnwHon  CoSadlon  SubniKlad  to 
tfM  Offtoa  of  Manogamont  and  Budget 
ror  neview  Mwer  me  I'eperwwrH 
noducHon  Act 

The  proposal  for  the  collection  of 
information  reproduced  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  An  eiqiedited 
review  has  been  requested  in 
accordance  with  the  Act  since  allowing 
for  the  normal  review  period  would 
adversely  affiect  the  public  interest 
Approval  has  been  requested  by 
February  17, 198S.  Commente  and 
suggestions  on  the  proposal  should  be 
made  direcdy  to  die  Bureau  clearance 
officer  listed  below  and  to  die  Office  of 
Management  and  Budget  Interior  Desk 
Officer,  Washington.  DC  20603. 

Title:  Redamation  States  Drought 
Assistance  Act  of  1968. 

i46stroctr  Information  is  being 
collected  to:  (1)  Assist  wiDling  sellers 
and  buyers  in  the  redistributi(Hi  of  water 
supplies  to  minimise  losses  and 
damages  resulting  from  the  drought  and 
will  be  used  to  foKcilitate  such 
exchanges.  (2)  to  identify  die  potential 
users,  uses  of  the  Federal  water  or 
fodUties.  and  financial  feasibility  of  die 
applicants,  and  will  be  used  to  develop 
indlvl<kud  temporary  contracts,  (3)  to 
identify  die  potential  borrowers,  uses  of 
the  loan,  and  relevant  financial  data, 
and  wQl  be  used  to  develop  indivicfaial 
loan  repayomit  contracts,  and  (4)  to 
identify  the  potential  resources  to  be 
protected  or  mitigated,  and  the  need  for 
the  water,  and  n^  be  used  to  evaluate 
the  potential  to  prevent  ot  mitigate 
damages  to  fish  and  wildlife  resources 
caused  by  the  drought 

AdtBtmaJ  Information:  The 
information  coUaction  requifemente 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  as  requked  by 
44  U.S.C  3S01  et  aeq.  Expedited  review 
has  been  requested  in  order  tp  provide 
the  emergency  relief  authorised  in  time 
to  assist  victims  of  the  1968  drou^t 

Frequency:  On  occasion. 

Description  of  Respondents:  Irrigation 
districts,  dties,  and  other  water  user 
institotions  impacted  by  the  drought  in 
the  17  Reclamation  States. 

Estimated  Completion  Times:  3  hours. 

Annual  Responses:  200. 

Annual  Burden  Hours:  600. 

Bureau  Clearance  Officer  Ms. 
Carolyn  G.  Hipps,  Chiet  Branch  of 
Publications  and  Records  Management 
Bureau  of  Reclamation.  P.O.  Box  28007. 
Denver,  Colorado.  80225;  303-23fr-e7ee. 


Information  collection  can  be  found  in 
§  423.5, 423.6, 423.7,  and  423.8  of  die 
following  rules. 

Dated-  November  18, 188&  ■      * 

CDaleOwraiL 
Comtniaaioner.  Bureau  of  Reclamation. 

Section  423 J!    Transfers  of  water 
between  willing  buyers  and  willing 
sellers. 

(a)  The  Secretary  is  authorized,  under 
section  412(2)  of  the  Act  to  assist 
willing  sellers  and  willing  buyers  in  the 
redistribution  of  water  supplies  to 
minimize  losses  and  damages  resulting 
frtim  the  drought  To  facilitate  such  a 
water  exchange  program,  Reclamation    . 
Regional  Directors  will  compfle  and 
maintain  a  list  of  buyers  and  sellers. 

(b)  Interested  buyers  and  sellers  are 
encouraged  to  submit  the  following 
information  to  the  appropriate  Regional 
Director,  as  presented  in  {  423.6(bKl). 

(1)  SeUers: 

(a)  The  amount  of  water  available  for 
sale,  proposed  sale  price,  timing  of  ite 
availabilify.  and  source  of  supply. 

(b)  Legal  information  rriating  to 
seller's  right  to  the  water,  and  the 
normal  purpose  or  use  of  the  supply. 

(2)  Buyers: 

(a)  Amount  and  timing  of  water 
requested. 

(b)  Proposed  purchase  price. 

(c)  Expected  use  of  the  water  so^ly. 

(d)  Location  of  uae. 

(c)  Eadi  Regional  Director  will  review 
the  propoeals  submitted  by  the  willing 
sellers  and  buyers  to  match  potential 
exdianges.  Where  available  si^iplies 
equal  or  exceed  requeste  from  buyers 
and  no  other  apparent  conflicte  exist 
buyers  and  sellers  will  be  broo^t 
together  to  negotiate  an  exchange 
agreement  consistent  with  state  law. 

(d)  If  requeste  from  buyers  exceed  the 
water  available  from  willing  sellers, 
priorities  will  be  estabUshed.  In  those 
instances  where  State  law  establishes 
prtorities.  such  priorities  will  be 
followed  in  allocating  the  water.  Where 
state  law  is  silent  in  setting  priorities, 
the  Regional  Director  will  consult  with 
State  and  local  water  resources  agendas 
to  estabUsh  allocation  priorities. 

Section  423.8   A  vailability  of  water  and 
the  use  of  project  conveyance  facilities 
on  a  temporary  basis. 

(a)  Under  general  authority  pursuant 
to  the  Act  the  Secretary  may  contract  to 
make  water  or  conveyanre  capacity 
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available,  on  a  temporary  basis,  to 
mitigate  losses  and  damages  from  the 
drought  provided  such  contracte  are 
consistent  with  existing  contracts,  state 
law,  and  Interstate  compacte  governing 
the  use  of  such  water. 

(b)  Application  Process.  The 
procedure  for  application  for  water  or 
conveyance  capacity  pursuant  to  section 
413  of  the  Act  is  as  foUows: 

(1)  The  contracting  entity  shall  submit 
an  application  to  the  appropriate 
Regional  Director  of  the  Bureau  of 
Reclamation  (address  shown  below). 
Regional  Director,  Pacific  Northwest 

Region,  Bureau  of  Redamation, 

Federal  Building.  U.S.  Court  House, 

Box  043,  550  West  Fort  Street  Boise 

ID  83724. 
Regional  Director,  Mid-Pacific  Region 

Bureau  of  Redamation,  Federal  Office 

Bulding,  2800  Cottage  Way, 

Sacramento  CA  95825. 
Regional  Director,  Upper  Colorado 

Region,  Bureau  of  Reclamation,  PO 

Box  11568.  Salt  Lake  City  UT  84147. 
Regional  Director,  Great  Plains  Region. 

Bureau  of  Redamation.  PO  Box  30900. 

Billings  MT  59107-6900. 
Regional  Director,  Lower  Colorado 

Region.  Bureau  of  Reclamation,  PO 

Box  427.  Boulder  City,  NV  89005. 

(Map  on  following  page) 

aUJJNQ  COOC  <110  OS  II 
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(2)  The  applicatkm  for  a  water  supply 
or  conveyance  capacity  will  be 
reviewed  on  a  first-come-first-served 
basis  and  approval  will  be  based  on 
need  as  determined  and  in  accordance 
with  priorities  established  by  the 
Secretary.  The  application  shall  include 
the  foUoiving  information: 

(i)  Identification  of  contracting  entity 
with  name,  address,  telephone  number, 
and  title  of  the  appropriate  officials. 

(ii)  Identification  of  water 
conservation  plans,  quantities  of  water 
involved,  perennial  crops  or  crops  for 
foundation  livestock  uses,  and  other 
relevant  data  on  water  uses  and 
expected  results. 

(iii)  Relevant  financial  data,  records, 
or  statements,  which  demonstrate  or 
support  that  payment  for  the  water  or 
conveyance  capacity  is  financially 
reasibie. 

(c)  Contracts.  Contracts  for  the 
temporary  oae  of  water  and  conveyance 
capacity  puisaant  to  this  Act  shall  be 
consistent  widi  subsectioos  9(cM2)  or 
9(e)  of  the  Reclamation  Project  Act  of 
1939  (53  Stat  1187)  unless  die  Act 
authorixes  provisions  different  from 
those  in  subeectioas  9(cX2)  or  9(e).  Any 
contract  executed  under  this  paragraph 
shall  provi<te  that 

(1)  Water  sqpfdy  ot  conveyance 
contracts  executed  pursuant  to  this  act 
shall  terminate  no  later  than  December 
31,1969. 

(2)  Land  currendy  irrigated  by 
nonjwoject  water  supplies  may  receive 
supplies  made  available  pursuant  to  this 
Act 

(3)  Lands  not  now  subject  to 
reclamation  law  that  receive  tenqmrary 
water  supplies  pursuant  to  this  Act  shall 
not  become  subject  to  the  ownership 
limitations  of  Federal  reclamation  law 
because  of  such  temporary  water 
supplies. 

(4)  Lands  that  are  subject  to  the 
ownership  limitations  of  Reclamation 
law  shall  not  be  exempted  from  those 
limitations  because  of  the  delivery  of 
such  temporary  water  supplies. 

(5)  The  price  for  the  use  of  such  water 
shall  be  at  least  sufficient  to  recover  all 
Federal  operation  and  maintenance 
costs,  and  a  proportionate  share  of 
capital  costs.  In  addition,  the  price  of 
water  used  shall  be  full  cost  in  the 
following  cases: 

(i)  Where  water  is  delivered  to  a 
landholding  of  960  acres  of  class  I  lands 
or  the  equivalent  belonging  to  a 
qualified  recipient  (as  defined  by  43 
U.S.C.  390  bb),  the  water  shall  be  full 
cost  for  those  acres  in  excess  of  960. 

(ii)  Where  water  is  delivered  to  a 
lancfliolding  of  320  acres  of  dass  I  lands 
or  die  equivalent  belon^ng  to  a  limited 
recipient  (as  defined  by  43  U.S.C.  390 
bb),  the  water  shall  be  full  cost  for  those 
acres  in  excess  of  320. 

(6)  Contracting  entities  shall  be 


responsible  for  identifying  all 
individuals  who  will  use  agricultural 
water  obtained  pursuant  to  section  413 
of  the  Act  and  the  extent  of  their 
respective  landholdings  for  the  purpose 
of  determiniflg  the  rate  to  be  charged  for 
such  water. 

(7)  The  Secretary  shall  include  such 
other  terms  and  conditions  as  deemed 
appropriate. 

Section  423.7   Emergency  han 
program. 

(a)  Purpose.  Any  contracting  entity 
located  in  a  designated  drought  area 
may  be  eligible  to  obtain  loans  for  the 
purposes  of  improving  water 
management  instituting  water 
conservation  activities,  and  acquiring 
and  tran^iortiag  water.  Loans  may  also 
be  obtained  to  finance  drou^t-indiKed 
increases  in  pumping  costs. 

Cb)  Application  Process.  Hie 
procedure  for  application  for  drought 
assistance  loans  is  as  follows:  The 
applicant  shaU  sulmut  an  ai^cation  to 
the  appropriate  Regional  Diractor  of  the 
Bureau  of  Redamation.  as  presented  in 
§  423.8(b)(1).  The  application  for  a  loan 
shall  indude  appropriate  information  as 
follows: 

(1)  Identification  of  contracting  entity 
with  name,  address,  telephone  number, 
and  title  of  the  appropriate  offidaL 

(2)  A  description  of  the  expected  use 
of  the  loan  funds,  induding.  if 
applicable,  water  conservation  plans, 
quantities  of  water  involved,  perennial 
crops  or  crops  for  foundation  livestock 
uses  that  have  been  affected  by  the 
drought  water  purchase  and  sales  price 
criteria,  and  other  relevant  data  on 
water  uses  and  expected  results. 

(3)  Relevant  financial  data,  records,  or 
statements,  which  demonstrate  or 
support  the  need  for  finandal  assistance 
and  demonstrate  that  repayment  of  the 
loan  is  financially  feasible. 

(4)  A  statement  or  resolution  setting 
fordi  a  commitment  to  repay  the  loan 
covered  by  the  application. 

(5)  Evidence  of  compliance  with 
applicable  state  water  and  entitiement 
laws. 

(6)  Other  drought  related  finandal 
assistance  that  may  have  been  applied 
for  or  received. 

(c)  Loans.  (1]  Federal  financial 
assistance  for  the  purposes  defined  in 
§  423.7(a)  will  be  handled  through  loans 
with  the  contracting  entity  which  must 
be  repaid  over  a  period  of  not  less  than 
5  years,  but  no  more  than  10  years 
beginning  not  later  than  the  first  year 
following  the  next  year  of  adequate 
water  supply,  as  determined  by  the 
Secretary.  Loans  for  non-agricultural 
purposes  shall  be  repaid  with  interest  at 
the  rate  determined  pursuant  to  the 
Water  Supply  Act  of  1958.  Loans  for 
agricultural  purposes  shall  be  interest 
free. 


(2)  Contracts  for  repayment  of  any 
loan  win  be  developed  separately  from 
any  existing  repayment  or  water  service 
contract  between  die  United  States  and 
a  contracting  entity.  The  contract  will 
indude  the  terms  and  conditions  for 
repayment  specified  above  and  will  be 
approved  by  the  appropriate  Regional 
Director  in  behalf  of  die  Secretary 
following  review  and  certification  of  the 
contract's  legal  sufficiency  by  the 
Solidtor.  Section  203(a)  of  the 
Redamation  Refmm  Ad  of  1962  (Pub.  L 
97-293: 43  U.S.C  390Cq  shall  not  apply 
to  any  contract  for  sodi  a  loan. 

(3)  Activities  undertaken  by 
contracting  entities  pursuant  to  these 
rules  shall  be  completed  not  later  than 
December  31, 1980. 

(4)  Terms  and  Conditions  for 
Disbursement  of  Funds. 

(i)  Emergency  ban  requests  will  be 
reviewed  on  a  first-come-first-served 
basis  and  disbursement  will  be  made 
based  on  need  as  determined  by  the 
Secretary. 

(ii)  The  contracting  entity  must  be 
deemed  eligible  by  the  United  States. 

(iii)  The  Secretary  may  disburse  op  to 
fifty  percent  of  the  estimated  loan 
amount  prior  to  execution  of  a 
repayment  contract  provided  that  the 
contracting  entity,  by  appropriate 
resolution,  agrees  to  enter  into  a 
repayment  contract  covering 
reimbursement  of  the  loan  program 
funds  in  accordance  with  the  terms  and 
conditicms  set  forth  in  these  rules. 

(iv)  Interest  where  applicable,  shall 
accrue  beginning  with  die  first 
disbursement  of  funds.  _ 

(v)  Except  as  provided  herein, 
standard  Redamation  contract  terma 
and  conditicms  will  apply. 


Section  423.8 
mitigation. 


Fish  and  wildlife 


(a)  The  Secretary  may  make  water 
from  a  Reclamation  project  purchased 
or  otherwise  acquired,  available  to 
prevent  or  mitigate  damage  to  fish  and 
wildlife  resources  caused  by  the  drought 
in  areas  designated  eligible  pursuant  to 
%  423.2  of  these  rules. 

(b]  The  apptication  for  water  pursuant 
to  this  section  shall  include  appropriate 
information  as  follows: 

(1)  Identification  of  the  appropriate 
State,  Federal,  local  or  private  entity 
representing  the  fish  and  wildlife 
resources,  induding  name,  address, 
telephone  number,  and  title  of  the 
contact  officiaL 

(2)  Identification  of  the  resource  to  be 
protected  or  mitigated,  the  magnitude  of 
such  protection  or  mitigation,  the  level 
and  extent  of  coordination  with  State 
and  local  officials,  the  source  of  the 
water  proposed  to  be  used,  quantities  of 
water  involved,  justification  of  the 
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reasonableness  of  the  pr(^>o86d  action, 
and  any  otlier  relevant  infonnation 
deemed  necessary  by  Reclamation  to 
make  a  decision  concerning  the 
proposed  action. 

(c)  The  applicant  shall  notify 
Redamatiflni  of  the  water  needs  of  fish 
and  wildlife  in  areas  capable  of  service 
from  RedamatioD  fjadlities.  The  need  for 
water  must  be  attributable  to  the 
drou^L 

(d)  When  Reclamation  incurs  cost  or 
foregoes  revenues  in  excess  of  the  funds 
available  pursuant  to  the  Act  in  order  to 
provide  water  for  fish  and  wildlife 
protection  or  mitigation,  the  applicant 
will  be  responsible  for  identifying  the 
source  of  necessary  funding  to 
implement  section  413(c)  of  the  Act 
pit  Doa  a»-29B3  Filed  2-7-88;  8:45  am] 
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AiMrican  RIvw  8«rvic«  Atm  Watar 
Contracting  Program,  Caitamla 


r:  Bureau  of  Reclamation  (USBR). 
Interior. 

action:  Extensimi  of  review  period  and 
change  of  public  hearing  dates  on  draft 
environmental  impact  statement 

■WiMirr  A  Notice  of  Availability  of 
the  Draft  Environmental  Impact 
Statement  (DEB)  and  Notice  of  Public 
Hearings  tot  water  contracting  in  the 
Sacramento  River  Service  Area  was 
published  in  the  Federal  Register,  VoL 
54.  No.  2.  pages  195-196,  on  January  4. 
1969.  Because  of  problems  in  dmilating 
the  DEIS,  the  deadline  for  comments  has 
been  extended  and  the  four  announced 
public  hearings  have  been  rescheduled. 
OAin:  The  comment  period  on  the  I^IS 
has  been  extended  to  April  3, 1989. 
/U»OWiHH.  The  four  public  hearings 
have  been  rescheduled  for  7  p  jn.  at  the 
following  locations: 
Tuesday.  March  14. 1989.  Blue  Gum 
Restaurant.  Midway  99W,  Willows, 

Thursday,  March  16, 1989,  Holiday  Inn/ 
Holidome.  Sonora  Room.  5321  Date 
Avenue,  Sacramento,  CA  95841. 

Tuesday,  Mardi  21, 1986,  Center  Plaza 
Holiday  hm.  Conference  Center, 
Salons  Dl  and  D2. 2233  Ventura. 
Fresno,  CA  93721. 

Thursday,  March  23, 1969,  Concord 
Hilton.  Baldwin  ft  Chabot  Rooms,  1970 
Diamond  Blvd.  Concord.  CA  9452a 

RM  mummm  awwMTiow  contact:  Mr 

Bill  Payne  or  Mr.  William  Tully  (Bureau 

of  Reclamation.  Mid-Pacific  Region. 

Sacramento.  CA  95825).  (916)  978-6130; 

or  Dr.  Wayne  Deason  (Manager, 


Environmental  Services,  Denver,  CO). 
(303)326-0336. 

Comments  on  ^e  DEIS  may  be 
submitted  at  any  of  the  public  hearings 
or  submitted  in  writing  to  the  Regional 
Director,  Bureau  of  Reclamation,  Mid- 
Pacific  Rq^on.  Attention:  MP-75a  2800 
Cottage  Way,  Sacramento,  CA  95825- 
1898. 

Date:  February  2. 1988. 
Dama  W.  Webber. 
Acting  Deputy  Commissioner. 
[FR  Doc.  88-2944  Filed  2-7-88;  8:45  am] 
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Dalta  Export 
vonuacong 

AQSNCV:  Bureau  of  Reclamation  (USBR). 

Interior. 

action:  Extension  of  review  period  and 

change  of  public  hearing  dates  on  draft 

environmental  impact  statement 


;  A  Notice  of  Availability  of 
the  Draft  Environmental  Impact 
Statement  (DEIS)  and  Notice  of  Public 
Hearing  for  water  contracting  in  the 
Sacramento  River  Service  Area  was 
published  in  the  Fadaial  Register,  Vol. 
54,  No.  2,  pages  196-197,  on  January  4. 
1969.  Because  of  problems  in  circulating 
the  DEIS,  the  deadline  for  comments  has 
been  extended  and  the  four  announced 
public  hearings  have  been  rescheduled. 
DATCS:  The  comment  period  on  the  DEIS 
has  been  extended  to  April  3, 1989. 
AODWHHIi  The  four  public  heeuings 
have  been  rescheduled  for  7  p.m.  at  the 
following  locations: 
Tuesday,  March  14, 1969,  Blue  Gum 
Restaurant  Highway  99W,  Willows, 
CA959e& 
Thursday,  March  16, 1980,  Holiday  Inn/ 
Holidome,  Sonora  Room.  5321  Date 
Avenue,  Sacramento,  CA  95841. 
Tuesday,  March  21, 1989,  Center  Plaza 
Holiday  Inn.  Conference  Center, 
Salons  Dl  and  D2,  2233  Ventura, 
Fresno,  CA  93721. 
Thursday,  March  23, 1969,  Concord 
Hilton,  Baldwin  ft  Chabot  Rooms.  1970 
Diamond  Blvd..  Concord.  CA  94520. 
TOR  RMTHER  MPONMATION  CONTACT: 
Mr.  Bill  Payne  or  Mr.  William  Tully 
(Bureau  of  Reclamation.  Mid-Pacific 
Region.  Sacramento,  CA  95825).  (916) 
978-5130;  or  Dr.  Wayne  Deason 
(Manager,  Environmental  Services. 
Denver,  CO).  (303)  236-6336. 


Director,  Bureau  of  Reclamation,  Mid- 
Padfic  Region,  Attention:  MP-790, 2800 
Cottage  Way,  Sacramento  CA  95825- 
1886. 

Date:  February  12. 1988. 
Duna  W.  Webber, 
Acting  Deputy  Commissioner. 
[FR  Doa  88-2945  Filed  2-7-88;  8:45  am] 
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(INT  DCS  88-59] 

Sacrafnanto  RIvar  Sarvica  Araa  Watar 
Contractinfl  Program,  CaWomla 

AQCNCv:  Bureau  of  Reclamation  (USBR), 
Interior. 

ACTION:  Extension  of  review  period  and 
change  of  public  hearing  dates  on  draft 
environmental  impact  statement 


Comments  on  the  DEIS  may  be 
submitted  at  any  of  the  public  hearings 
or  submitted  in  writing  to  the  Regional 


r.  A  Notice  of  Availability  of 
the  Draft  Environmental  Impact 
Statement  (DQS)  and  Notice  of  Public 
Hearings  for  water  contracting  in  the 
Sacramento  River  Service  Area  was 
published  in  the  Federal  Register.  Vol. 
54,  No.  2,  pages  197-198,  on  January  4, 
1989.  Because  of  problems  in  circulating 
the  DEIS,  the  deadline  for  comments  has 
been  extended  and  the  four  announced 
public  hearings  have  been  rescheduled. 

DATE  The  comment  period  on  the  DEIS 
has  been  extended  to  April  3, 1960. 

AOOWlMM.  The  four  public  hearings 
have  been  rescheduled  for  7  p.m.  at  the 
following  locations: 
Tuesday,  March  14. 1989,  Blue  Gum 

Restaurant  Highway  99W,  Willows, 

CA  95968. 
Thursday.  March  16, 1988,  Holiday  Inn/ 

Holidome,  Sonora  Room.  5321  Date 

Avenue.  Sacramento,  CA  95841. 
Tuesday,  March  21, 1989,  Center  Plaza 

Holiday  Inn.  Conference  Center. 

Salons  Dl  and  D2,  2233  Ventura. 

Fresno,  CA  93721. 
Thursday,  March  23, 1969,  Concord 

Hilton,  Baldwin  ft  Chabot  Rooms,  1970 

Diamond  Blvd.,  Concord.  CA  94520. 

TON  RMTHER  NITORMATION  CONTACT 
Mr.  BiU  Payne  or  Mr.  William  Tully 
(Bureau  of  Reclamation.  Mid-Pacific 
Region,  Sacramento,  CA  95825),  (916) 
978-5130:  or  Dr.  Wayne  Deason 
(Manager.  Environmental  Services, 
Denver.  CO).  (303)  236-9336. 

SUPPLCMCNTARV  INTORMATION: 

Comments  on  the  DEIS  may  be 
submitted  at  any  of  the  public  hearings 
or  submitted  in  writing  to  the  Regional 
Director.  Bureau  of  Reclamation,  Mid- 
Pacific  Region.  Attention:  MP-750.  2800 
Cottage  Way.  Sacramento,  CA  95825- 

laoa 
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Date:  February  2. 1988. 
Dandl  W.Webber. 
Acting  Deputy  Commissioner. 
[FR  Doc  88-2948  Filed  2-7-88;  8:45  am) 


INTERNATIONAL  TRADE 
COMMISSION 

(ktvwtisaUon  No.  337-TA-285] 

Certain  ChamRuminascant 
Composttlona  and  Componenta 
Tharaof  and  Mathoda  of  Uaing  ttia 
Sama;  Datarmihatlon  Not  To  Review 
an  Initial  Datarmination  Fimflng 
Raapondant  Sodeta  Prokifab  in 
Default 

AOCNCV:  U.S.  International  Trade 

Commission. 

action:  Notice. 

aUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  13)  finding  respondent 
Sodete  Prolufab  in  default  in  the  above- 
captioned  investigation. 
ADORUaca:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  diis  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  SecreUry,  U.S. 
Intematiraial  Trade  Commission.  500  E 
Street  SW..  WasUngton,  DC  20436, 
telephone  202-252-lOOa 
TOR  RIRTMMI  RgORMATION  CONTACT 

Thomas  J.  O'ConnelL  Esq.,  Office  of  die 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC,  telephone  202-^252- 
1106.  Hearing-impaired  individuals  are 
advised  that  infonnation  on  this  matter 
can  be  obtained  by  contacting  the 
Commission  TDD  terminal  on  202-252- 
18ia 

8uanBM9CTARV  mtorhmtion:  On 
December  6, 1988,  the  presiding  AL| 
issued  an  order  (Order  No.  10)  directing 
respondent  Societe  Prolufab  (Prolufab) 
to  show  cause  by  December  28, 1988, 
why  it  should  not  be  held  in  default  in 
this  investigation  for  failure  to  file  a 
response  to  the  complaint  and  notice  of 
investigation,  and  for  failure  to  respond 
to  the  discovery  requests  of  complainant 
and  the  Commission  investigative 
attorney.  Prolufab  did  not  respond  to 
that  order  and,  accordingly,  the 
presiding  administrative  law  judge,  on 
January  6, 1989,  issued  an  ID  (Order  No. 
13)  finding  Prolufab  in  default  No 
petitions  for  review  of  the  ID  or 
government  or  public  comments  were 
received. 


TUs  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  as  amended  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  {Pub.  L 
100-418),  and  {  210.53  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  53  FR  33070  (Aug.  29, 
1988): 

By  order  of  the  CommissMNi. 
K«metfa  R.  Masoo. 
Secretary. 

Issued:  Januaiy  31, 1988. 
[FR  Doc.  89-3017  Filed  Z-7-89:  6:45  am) 

BtlUNaCOOEBC  7(nO-<l2-M 

(inveetigation  Na  337-TA-2S91 

canam  concaawo  caDmai  inngaa  ana 
Mounting  Platea;  Notica  to  AH  Partlaa 

The  time  for  the  commencement  of  the 
preliminary  conference  on  February  10, 
1989  in  Hearing  Room  B  of  the  ITC 
Building  set  in  Order  No.  3  has  been 
changed  from  1:00  p.m.  to  2:30  p.m. 
Counsel  for  the  parties  have  been 
notified  by  telephone  on  February  3 
about  the  change  in  time. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Regtstar. 

Issued:  Febniaiy  S.  198a 
Paul  f.  Luckam. 

Administrative  Law  Judge. 

[FR  Doc  89-3018  Filed  2-7-88: 8:45  am] 

ioooc: 


imvestigation  No.  337-TA-2a4I 

Certain  Electric  Power  Toola,  Battery 
Ciftrtdoaa,  and  Dallaii  CtiarQera; 
DacWon  Not  To  Raviaw  Initial 
Datarmination  Granting  Motion  to 
Intarvana 


r.  U.S.  faitemational  Trade 
Commission. 

action:  Nonreview  of  an  initial 
determination  allowing  The  Robert 
Bosch  Power  Tool  Corporation  to 
intervene  as  a  fully  participating 
respondent  in  the  subject  investigation. 


r:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  ("ID") 
(Order  No.  28)  issued  by  the  presiding 
administrative  law  judge  ("MJ") 
granting  The  Robert  Bosch  Power  Tool 
Corporation's  motion  to  intervene  in  the 
above-captioned  investigation  as  a  fully 
participating  respondent 
RM  niRTHER  HtRMMATION  CONTACT 
P.N.  Smithey,  Esq.,  Office  of  the  General 
Counsel  U.S.  International  Trade 
Commission,  telephone  202-252-1061. 


FARV  INTORMATION: 

Background.  The  subject  investigation 
is  being  conducted  to  determine  whether 
there  is  a  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337  as  . 
amended  by  section  1342  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  Pub.  L  100-418, 102  Stat 
1107  (1988))  in  the  importation  or  sale  of 
certain  electric  power  tools,  battery 
cartridges,  and  battery  chargers  from 
Taiwan.  The  complainants  are  Makita 
USA.  Inc.  ("Makita"),  and  its  subsidiary, 
Makita  Corporation  of  America 
("Makita").  Makita's  complaint  alleged 
that  31  respondents  from  Taiwan  and 
the  United  States  have  engaged  in 
infiingement  of  Maldta's  common-law  or 
registered  trademarics,  false 
representation,  false  advertising,  and/or 
passing  off  in  the  importation  or  sale  of 
the  accused  merchandise.  See  53  FR 
31112  (Aug.  17, 1988)  as  amended  by  53 
FR  47587  (Nov.  23, 1988). 

On  November  29. 1988,  The  Robert 
Bosch  Corporation  ("Bosch")  moved  to 
intervene  in  the  investigation  as 
respondent  (Motion  No.  284-30).  That 
motion  was  subsequently  amended  to 
request  that  Bosch's  subsidiary,  the 
Robert  Bosch  Power  Tool  Corporation 
("Bosch"),  be  permitted  to  intervene 
instead  of  The  Robert  Bosch 
Corporation  (Motion  No.  284-40). 

Ghi  December  9, 1988,  the  Commission 
investigative  attorneys  filed  a  response 
supporting  Bosch's  motioa  On 
December  13, 1968,  Maldta  filed  a 
response  opposing  the  moticm.  By  viture 
of  their  failure  to  file  any  response  to  tiie 
motion,  all  existing  respcmdents  were 
deemed  to  have  consented  to  the 
motion.  See  interim  rule  210.24(c),  53  FR 
33043  and  33060  (Aug.  29, 1968). 

On  December  21, 1968,  the  presiding 
administrative  law  judge  filed  with  the 
Commission  Secretary  an  ID  (Order  No. 
26)  granting  Bosch's  motion  to  intervene. 
On  January  3. 1989,  Maldta  petitioned 
for  review  of  the  ID  and  requested  wal 
argument  on  its  petition.  Bosch,  the 
Commission  investigative  attorneys,  and 
respondent  Puma  Intnnational  Co..  Ltd. 
("Puma")  filed  responses  opposing 
Makita's  petition.  Copies  of  the  ID  were 
served  on  other  federal  agencies  as 
required  by  interim  rule  21053(e),  53  FR 
33043  and  33070  (Aug.  29, 1988). 
However,  the  Commission  did  not 
receive  any  comments  on  the  ID  from 
other  agencies. 

On  Januaiy  25, 1968,  Makita  filed  a 
notice  withdrawing  its  petition  for 
review.  The  notice  explained  that  that 
Makita  and  Bosch  had  reached  a 
settlement  agreement  that  would  be 
presented  to  the  presiding 
administrative  law  judge  in  order  to 
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tenninate  Bosch  M  •  respondent  (if  and 
when  the  Commission  granted  Bosch's 
motion  for  leave  to  intervene  as  a 
respoodent). 

Although  Makita's  petition  for  review 
was  withdrawn,  the  Commission  could 
have  reviewed  the  ID  on  its  own  motion, 
if  the  facts  and  circumstances  so 
warranted.  See  interim  rules  210.55  and 
2ia54(a)(lNU).  53  FR  33043  and  33071 
(Aug.  2a  1968).  After  considering  the  ID, 
however,  the  Conunission  found  no 
basis  for  taldng  such  actioa  By  virtue  of 
the  Commission's  determination  not  to 
review  the  ID,  it  has  become  the 
Commission's  final  determination  on 
Boacfa's  motion  to  intervene.  See  interim 
rales  Zia53(h)  and  210.55. 53  FR  33043. 
3307a  and  44071  (Aug.  29, 1968).  and  19 
CFR  201.14(b). 

Correctioo  of  die  ID.  Although  the 
Commission  found  no  error  or  policy 
reason  warranting  review,  the 
Commission  detomined  to  make  one 
minor  correction  in  die  text  of  the  ID. 
The  word  "supplier."  whidi  appears  in 
the  following  portions  of  the  ID,  is 
hereby  changed  to  '^manufacturer":  page 
1.  last  line  of  the  second  paragraph;  and 
page  2.  sixth  line  of  the  third  paragraph. 
This  correction  was  made  in  order  to 
have  the  ID  conform  to  the  information 
provided  in  Bosch's  motion  to  intervene. 

Public  inspection.  Copies  of  die 
original  and  amended  motions  to 
intenrane  and  the  responses  thereto,  the 
ID.  the  petition  for  review  of  die  ID  the 
responses  thereto,  Makita's  notice  of 
wimdrawaL  and  all  other 
nonconfidential  documents  on  the 
record  of  the  investigation  are  available 
for  public  inspection  during  official 
business  hows  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary,  Docket 
Section.  U3.  International  Trade 
Conunission.  500  E  Street  SW.,  Room 
112.  Washington.  DC  20436.  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission  TDD 
terminal  on  202-2S2-18ia 
By  Order  of  dia  ConuniMion. 
Kamwth  R.  MaMM, 
Secretary. 

Issued:  Januaiy  31.  IflSe. 
(FR  Doc.  66-3019  Filed  2-7-ae;  8:45  am) 


action:  Institution  of  investigation  and 
scheduling  of  hearing.  


[332-2M1 


hwwtiiMnt  Barrters  or  Other 

iim  iTWvni  roiwign 
From  Claiming  the  Benefits  Of 
Qovoniment  Programa 


r.  United  States  International 
Trade  Commission. 


R  Following  receipt  on 
November  16, 196a  of  a  request  from  the 
VS.  Trade  Representative  made  at  the 
direction  of  the  President  the 
Commission  instituted  investigation  No. 
332-268  under  section  332(g)  of  die  Tariff 
Act  of  1830  (19  U.S.C  133^))  in  order  to 
identify  countries  which  maintain 
investment  barriers  or  other  restrictions 
which  effectively  prevent  foreign  capital 
from  r-lo'^'ng  the  benefit  of  government 
programs  oo  the  same  terms  as  domestic 
capital. 

i  DATi:  January  27, 1989. 

POMIATMN  contact: 
Ms.  Cyndiia  &  Foreso  (202-252-1348)  or 
Mr.  Edward  Metasik  (202-252-1356)  in 
the  Commission's  Office  of  Industries. 
For  information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Counsel  at  202-252-1091. 

Background:  The  conference  report 
accompanying  the  Omnibus  Ttade  and 
Competitiveness  Act  of  1968  (Report  No. 
100-«7e,  at  p.  587)  directs  die  U.S.  Trade 
Representative  to  ask  the  U.S. 
International  Trade  Commission  to 
conduct  a  section  332  investigation 
identifying  countries  which  maintain 
investment  barriers  or  other  restrictions 
which  effectively  prevent  foreign  capital 
from  claiming  the  benefit  of  foreign 
government  programs  on  the  same  terras 
as  domestic  capital  The  conference 
report  further  directs  that  the 
Commission's  report  should  be 
submitted  to  the  House  Ways  and 
Means  Committee,  the  Senate  Finance 
Committee,  and  the  USTR.  Based  upon 
the  rrC  report  the  conference  report 
indicates  the  USTR  should  self-initiate 
section  301  investigations  to  address 
those  practices  it  considers  to  be  the 
most  egregious  unreasonable  practices 
within  the  meaning  of  section  301  and  to 
have  the  most  adverse  impact  on  U.S. 
industries. 

Written  Submissions:  Interested 
persons  are  invited  to  submit  written 
statements  concerning  the  investigation. 
The  Commission  is  seeking  eariy 
comments  from  the  public  on  (1)  foreign 
government  programs  which  create  an 
advantage  for  domestic  industries.  (2) 
investment  barriers  or  other  restrictions 
that  have  the  effect  of  denying  these 
advantages  to  U.S.  persons,  and  (3)  the 
impact  of  such  foreign  practices  on  U.S. 
industry  and  trade.  The  Commission  is 
seeking  information  on  programs  and 
investment  barriers  of  all  types, 
including  those  related  to  natural 
resource  access  and  pricing.  Early 
submission  of  wnritten  statements  is 


desired,  preferably  by  5.-00  p.m.  on 
February  28. 1960.  however  written 
statements  will  be  received  up  to  the 
close  of  business  on  April  4, 1989.  Early 
comment  on  areas  of  public  concern  will 
be  used  to  the  extent  feasible  to  assist 
the  Commission  in  focusing  its 
investigation.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  i  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.8).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary,  United 
States  International  Trade  Commission. 
500  E  Stieet  SW..  Washington.  DC 
20436. 

Public  Hearing:  A  public  hearing  in 
connection  with  the  hivestigation  will  be 
held  in  the  Commission  Hearing  Room. 
500  E  Street  SW.,  Washington.  EX:, 
beginning  at  0:30  a.m.  on  April  18, 1969. 
and  continuing  as  required  on  April  19. 
All  persons  shall  have  die  right  to 
appear  by  counsel  or  in  person,  to 
present  information,  and  to  be  heard. 
Persons  wishing  to  appear  at  the  public 
hearing  should  file  requests  to  appear 
and  should  ffie  prehearing  briefs 
(original  and  14  copies)  with  the 
Secretary  at  the  Commission's  office  in 
Washington.  DC  not  later  than  5KX) 
p jn.,  April  4. 1989.  Post-hearing  briefs 
are  due  May  2. 1989. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  order  of  the  Commission. 
Keonedi  R.  Mason. 

Secretary. 

Issued:  Tebniary  2, 1968. 

[FR  Doc.  89-3016  Filed  2-7-69: 8:45  am) 
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[hweetloatlon  Na  337-TA-281] 

Certain  Recomiiinant  Eryttwopoietin; 
Decision  to  Extend  Deadline  for 
Detsfmining  Whether  to  Review  Initial 
Determination 

agency:  U.S.  International  Trade 

Commission. 

ACTKM:  Notice. 


;  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
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Commission  has  determined  to  extend 
the  deadline  for  determining  whether  to 
review  the  initial  determination  (ID) 
issued  by  the  administrative  law  fudge 
(ALJ)  granting  summary  determination 
on  die  domestic  industry  issue  in  this 
investigation  to  coincide  with  the 
deadline  for  determining  whether  to 
review  the  remainder  of  the  final  ED.  The 
consolidated  review  deadline  is 
February  27, 1989. 

ADOflfSS:  Copies  of  the  ID  and  all  other 
non-confidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 
telephone  202-252-lOOa 

KM  HNrTHEN  INFOfMATION  CONTACT: 

Jean  Jackson.  Esq..  Office  of  die  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-252-1104. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
18ia 

•UPPLEMCNTAIIV  mfommation:  On 

January  10, 1989,  the  ALJ  issued  his  final 
ID  in  this  investigation.  The  final  ID 
included  an  ID  granting  summary 
determination  on  the  domestic  industry 
issue.  Under  Commission  interim  rule 
S  210.53(h),  53  FR  33070  (Aug.  29, 1988), 
an  ID  granting  summary  determination 
becomes  the  Commission's 
determination  30  days  after  service  of 
the  ID  unless  the  Commission  orders 
review.  Under  the  same  Commission 
rule,  a  final  ID  becomes  the 
Commission's  determination  45  days 
after  service  of  the  ID  unless  the 
Commission  orders  review.  The 
Commission  has  determined  to  extend 
the  summary  determination  ID  review 
deadline  to  coincide  with  the  final  ID 
review  deadline. 

This  action  is  taken  under  authority  of 
section  337  of  die  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  sections  201.14(b)  and 
210.53(h]  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
210.14(b),  53  FR  33070  (Aug.  29, 1988)). 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

Issued:  )anuary  31. 1989. 

[FR  Doc  8»-3020  Filed  2-7-89: 6:45  am] 

I  CODE  BC  7S2IHB-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Noe.  AB-7  and  AB-S7;  Sub-Noe. 
114Xand29X] 


CMC  Roal  Estate  Cor^i 
Exemption  and  Soo  Una  Ralread  Co; 
MSGononuanoe  or  uperanons 
Exemption;  Chicago,  IL 

AOENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


;  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  discontinuance  by  Soo 
line  Railroad  Company  of  operations  on 
a  line  of  railroad  between  the 
southwesteriy  line  of  Kingsbury  Street 
and  engineering  station  36-f  50  in 
Chicago,  IL,  and  the  abandonment  by 
CMC  Real  Estate  Corporation  of  a  line 
of  railroad  between  engineering  station 
23-1-11  and  engineering  station  23+14.1 
in  Chicago,  IL,  subject  to  standard 
employee  protective  conditions.  The 
abandonment  modifies  the  scope  of  the 
notice  of  exemption  in  Docket  No.  AB-7 
(Sub-No.  114X)  to  engineering  stations 
23-f-14.1  and  81.56. 
DATES:  These  exemptions  and  the 
modified  notice  will  be  effective  on 
February  23, 1989.  Petitions  to  stay  the 
exemptions  must  be  filed  by  February 
15, 1989.  Petitions  for  reconsideration 
must  be  filed  by  February  21, 1989. 
AOOncsSES:  Send  pleadings  referring  to 
Docket  No.  AB-57  (Sub-No.  29X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Railroad's  representative:  Glenn 
Olander-Quamme,  Suite  1000,  Soo 
Line  Building,  105  South  Fifth  Street 
Minneapolis,  MN  55402 

Send  pleadings  referring  to  Docket 
No.  AB-7  (Sub-No.  114X)  to: 

(1)  Office  of  the  Secretary,  Case  Contiol 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Railroad's  representative:  John 
Broadley,  Jenner  &  Block  21  EhiPont 
Circle,  NW.  Washington,  DC  20036 

FOR  RlflTMER  INFOflMATKHI  CONTACT 
Joseph  H.  Dethnar,  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone  (202) 
280-4357/4359.  (assistance  for  hearing 


in^iaired  is  available  through  TDD 
services  (202)  275-1721.) 

Decided:  February  1. 1989. 

By  the  Commission,  Chainnan  Gradiaoa 
Vice  Chairaian  Simmcms,  Commissioners 
Andre,  Lamboley,  and  Phillips. 
FkiraU  R.  MoGae, 
Secretary. 
[FR  Doc  89-2922  Filed  2-7-48: 8:45  am] 

■HJJNa  COK  Ffl  TUi-SVH 


NATIONAL  MEDIATION  BOARD 
Performance  Review  Board; 


ACTION:  Notice  of  appointment  of 
members  of  the  Performance  Review 
Board. 

Notice  is  hereby  given  in  accordance 
with  5  use  4314  of  the  membership  of 
the  National  Mediation  Board's 
Performance  Review  Board  for  die       — 
position  of  Executive  Director.  The 
members  are  as  follows: 
Mr.  Joshau  M.  Javits,  Member,  National 

Mediation  Board.  Washington.  DC 
Mr.  Howard  W.  Solomon,  Executive 

Director,  Federal  Service  Impasses 

Panel  Washington.  DC 
Mr.  John  C  Truesidale,  Executive 

Secretary,  National  Labor  Relations 

Board.  Washington.  DC 
EFFECTIVE  DATE:  February  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  R.  Barnes  Executive 
Director,  1425  K.  StteeX,  NW., 
Washington,  DC  20572.  (202)  523-59Sa 

By  direction  of  tlie  National  Mediation 
Board. 

Chailes  R.  Bamea. 
Executive  Director. 

[FR  Doc.  89-2961  Filed  2-7-89;  8:45  am] 
sauMGCOOE  Ttam-m 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrences  for  Third 
Quarter  CY  1988;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
requires  the  NRG  to  disseminate 
information  on  abnormal  occurrences 
(i.e.,  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incidents  at  NRC  licensees  were 
determined  to  be  abnormal  occurrences 
(AOs)  using  the  criteria  pubUshed  in  the 
Federal  Register  on  February  24, 1977 
(42  FR  10950).  The  abnormal 


f  VoL  tll«».  «  /  Wtdmeaiay.  TAnmf  1.  H»  /  mtHem 


occurreoouw 

together  with  the  nawdM-actiaiu 
taken.  The  events  aw  alao  beiag 
included  in  tOSBEG-OOM.  VoL  11.  No.  3 
("Report  !•  CoagraM  on  Abnonnal 
Occurrences:  )ii)y-Se|itamber  ISM"). 
This  report  will  be  available  io  the 
NRCs  Public  Document  Room.  2120  L 
Street  NW..  jLcuver  Level),  Washington. 
DC  about  three  weeks  after  the 
publication  date  of  this ' 


8S-12 
KQsadmiiiistntkiiis 

The  general  AO  criterion  i 
an  event  involving  a  moderate  or  mote 
severe  imp»cX  on  pubBc  health  or  safety 
cto  be  considered  an  almormal 
occurrence. 

Oate  and  'Hace—TmBaty-caa  medicgl 
therapy  misadmioistiaQons^iring  1985 
and  1966,  reported  to  the  NBC  on  April  t) 
and  May  S.  1968;  Marquette  tjensrri 
Hospitjd.  Marquette,  Ifiddgan. 

Natun  and  Prdbabh  Coiweguencea— 
On  fttprU'6, 11188,  a  nedica  ^lyviciet 
discovered  vet  vie  doeet  gtven  te  twe 
patleiits  TBidergoinsiRenisittaB 'Of  the 
breast  intlBTeiuber  Mn8D  end  Mai  lu 
of  1966  were  aboatvm-ef  Hie  prescribed 
doses.  On'AeeaiBe  dey,  ve  Hcensee 
ootffiedTKC  rai^DO^S^uie 
misadministratitms. 

TheUo 
'Com[ 
profiles  ia 
an  error  in  the 


informattoa  jsaetated  4iy  Ae  ireatment 
planning  computer.  The  medical 
physicist  who  discovered  Ihe  earor  in 
the  two  patient  charts  was  conductiqg  a 
quality  assurance  review  of  (he 
treatment  records. 
Upon  notification.  theNRC  rsqoeeted 

identify  ai^  additisBal  pattaato  who 
may  have  been  treated  osiqg  Sta 
erroneous  computer  program.  Dn  May  B, 
1988,  theHuH ju^Miltmkm 

October  1968  had  been  identifleite 
which  the  actual  doses  were  only  about 
8S%  of  the  jnescrifaad  doses.  rHw 
licensee  stated  that  flMptocedaaB  was 
no  loqger  used  after  Octsiber  19880  In 
regard  to  possible  "healfli  efEacts,  the 
licensee  stated.  The  racfiatioB  dose 
givanlsless  ftaa  the  jprescrlbed  dose. 
Radiobidc^caly.  it  is  not  harmful  te 
the  patient  and  no  medical  ^aamge  was 
done.  The  aveaags^ven  dssa  was  about 
ISX  less,  liewever,  it  Is  SOU  veiy  dose  te 
the  biflHa^cal  range.  In  adffifion.  seme  of 
these  patients  received  boost  dasasto 
the  breast  via  electron  or  intersfitial 
implants  to  localized  areas." 


Nevertheless,  fte  cveatt  is  at  aoaoem 
since  a  single  error  resulted  m  so  leeey 
people  xeoi^yiaf  thes^patilic  doses  -olbiBr 
than  were  prescribed. 

Cause  or  Causes — ^The  cause  was  due 
to  en  emriBue  naBuelcHciBniuns 
that  were  perfonDee  on  oie  treetnieiit 
planning  cenputar  eatpet.  ine  noemee 
failed  to  detect  the  err«r%efare  4ie 
procedure  wasvsed. 

Actions  Taken  to  Prevent  Reuuience 

involved  Ims  aet  been  «aed  ^aoe 
October  1966.  In  «fidar  to  pcevaat  a 
recurrence  of  the  type  of  event  the 
lioaasee  ceBunitted  to  teke  the  ioUowmg 

actions: 

(1)  All  cunaat  dosecalibratinn 
prooulures  wiU  be  «e«iewad«nd 
documented  by  ihe  pliysicist  and  Ihe 
radiation  oncologiat  to  check  for 
corteotaiess. 

K)  Belbre  any  new  oalrailatioo 
procedures  are  iaifiated.  they  ndllbe 
thorou^ily  disraissed  b^weea  Ihe 
radiatioa  nnnologlst  and  ihe  phyridst 

(S|]  jf  fliere  are  aay  ^ueiliaos  vom^ 
up  duing  these  reviewa,  a  plqrsidUt 
from  an  outside  insfitution  wSllw 
contacted  for  consultaQoa. 

The  licensee  submitted  a  quafBtir 
assurance  j>n»am  to  prevent 
recurrence  df3iist)i!pe£f  event  llie 
program  lias  ^beea  incorporated  Into  the 
licensee's  license. 

NItC—Hb»  inddent  aadtkelicensee^ 
corrective  adhtn^  wBlte  lefiewed 
during 'fneuBsnvi^^iBBpBwleviSRVn 
hospitri. 


an 

severe  impact  oa 

canbeaaarideMi 

occurrence. 

iDaitxuidPhct—ime  27. 1988:  Ike 
Fairfax  HoqiitaL  Pais  Chneoh.  VirgiBie. 

Natun  ^id  PrabaUe  CmueQueace^-^ 
A  patient -wwis  administered  ZJ7 
miUkoiies  of  1-131 MIBC  xather  Jhan  Ihe 
intended  4lose  of  JOOaicmcuries  of  I- 
131 MDC. 

I-iai  MmCiscunenfly  an 
Investi|ationa319ew19n)g  and  is  usedin 
a  relatively  new  and  rarely  ordered 
diagaestic  study  performed  at  the 
hoKQtitd.  Trior  to  the  administration.  Ihe 
tedmo1qg}st  involved.  y/Uo  was 
unTamOiar  with  the  correiit  amount  to 
administer,  diedkad  both  the  literature 
which  accoBvanied  the  ^hipaient  and 
the  ^lepartmenfs  procedure  jnanuaL 
However,  even  thou^  Ihe  correct  dose 
was  listed  In  (he  procedure  manodl  the 
technologist  missed  it  and  assumed  that 


the  aBHn  wial  af  2J^  OBlbcusies  was  to 
be  adaiiuJatared 

The  nasariiiiiiiBiijUimigsdtod  ia— 
estinatBd  adimal  aadaHae  dose  of 
2664  ca^  es  calnrietod  ia  aeoavdaBoe 
with  iiterataee  suppiiad  ky  the  Unitad 
States  Feed  aod  Ikvg  AdntiniatrattoB. 
The  tbjvoid  'bandaa  ahauld  be  aegUgiUe 
because  the  Keloid  had  heea  hlfloked 
with  Lugols  prior  to  ithe  administrattoa 
of  the  1-131 MIBG.  as  prescribed  ia  ihe 
protocol. 

1%e  )ioensee  stated  (he  patieat 
exhibited  no  adverse  healJhefieela. 

Caaae  ^Causes   TW  cease  is 
attr&tited  <to  Hw  toohaekiliet's  emr  ia 
owlooking  lie  pioper  dbsage  as  tiatad 
in  the  departmeat'a  ytauediue  a'lawiial. 

Action  Taken  to  Prevent  Recnrrence 

Licensee— The  leohaol^fiBt  was 
admonished  and  retrained. 

JVBCJ— WRC  Region  II  tinejniuiied  Ihe 
hospital  for  addiuunin  seteils  on  Mn 
inddent  T%e  incident  wn  ve  -reviewed 
during  "tie  next  NRC  inspetitSea  at  ^ 
hospital. 
•        «       «       «       » 

Dated  at HadcrOe. K0«AsM4b7  er 

For  the  Nuclear  Regulatory  CofflmisMea. 
Samuel  ).£hilk. 
S«cfetarjrt>fiha£ommisMiott. 
(FR  Doc»-ZKnVited2-f-m*M*a4 


an 
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and  annaaBoeawnieff  avsUbaHy  ef 
additiooal  NRCStogOwMance  mt  gBs. 

summary:  Oa  Naweaiber  tt.  .1986  the 
NRC  Staff  ieeuad  Ceaeiic  Latter  Na.  .88- 
2a  mier  Sevese  Aeddeat 
Vulaarabilihes.  Tlie  Ganaidc  Letter 
requiias  aU  licanaaes  holdiag  iveratiqg 
licenses  and  construction  pennits  for 
nudear  power  reactor  fadlities  to 
preiide  fee  Cwamliirtea  %»Wh 
infwimaliun  npii ding  plant  spedlic 
sevase  acdUUdt  wslaerablWes.  Onfi 

NUlEC-t»asrfc'li«i*ii1  Want 
Examine  tiaa:  Safanittal  dadanBei. 
whiAtosaawtwepiwiMirfiriH  provides 
additional  licensee  guidance.  In  order  to 
discuss  the  IPE  objectives  and  solidl 
questions  and  points  for  clarification  tm 
the  generic  letter  and  additional 
guidance  that  has  bean  proMrisd. 
including  draft  NUREG-U35,  the  IffiC 
plans  to  conduct  a  workshop.  The 
announcement  for  the  woilulhop  was 
published  in  the  Federal  Register  (53  FR 
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62681)  on  December  29, 1968.  A  free 
single  copy  of  draft  NUREG-1335  may 
be  requested  by  those  considering 
public  comment  by  writing  to  the  U.S. 
Nudear  Regulatory  Commission.  ATTN: 
Distribution  Section.  Room  P-130A, 
Washington.  DC  20555.  A  copy  is  also 
available  for  inspection  and/ or  copying 
in  the  NRC  Public  Document  Room.  2120 
L  Street  NW.,  Lower  Level  of  the 
Gelman  Building.  Washington.  DC  A 
preliminary  agenda  of  the  workshop  is 
provided  below. 

DATES:  Woricshop  will  be  held  February 
28, 1989  and  March  1-2, 1980. 

ADOWtSS.  Workshop  wiU  be  held  at  The 
Worthington  Hotel  200  Main  Street  Fort 
Worth.  Texas  76102. 

FOR  RIRTHn  INFORMATION  CONTACT: 
John  H.  Flack.  Office  of  Nudear 
Regulatory  Research.  U.S.  Nuclear 
R^ulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  402-3979. 

SUFFUEMENTARV  INFORMATION! 

The  following  is  the  preliminary 
agenda  for  the  workshop. 
Day  1: 9  ajn. — 5  pm 

1.  Introduction  and  opening  remarks. 

2.  Overview  of  (kneric  Letter  66-20, 
"Individual  Plant  Examination  for 
Severe  Acddent  Vulnerabilities.'* 

3.  Discussion  on  the  Individual  Plant 
Examination  Methodology  Stoff 
Evaluation  Report 

4.  Discussion  of  Draft  NUREG-1335. 

5.  Question/ Answer  Period 
Day  2: 9  am — 5  pm 

1.  Introduction  and  opening  remarks  by 
the  Woriuhop  ChairmaiL 

2.  Remarks  on  preparing  for  external 
events  in  the  0^ 

3.  Consideration  of  Human  Factors  in 
thelFE. 

4.  Question/ Answer  Period. 

5.  Comments  by  the  public  and  industry. 
Statements  and  comments  by  the 

public  and  industry  on  matters  relating 
to  the  performance  of  IPEs  and 
submittals  to  NRC  are  requested.  To 
schedule  time  for  concise  comments, 
please  call  NRC  contact  listed  above. 

6.  Question/ Answer  Period. 
Day  3: 9  am — 5  pm 

1.  Highlight  Summary  of  Questions, 
Comments,  and  Staff  Responses. 

2.  Discussion  on  Acddent  Management 

3.  Discussion  of  Integrated  Safety 
Assessment 

4.  Question/ Answer  Period. 

5.  General  and  Qosing  Comments. 

6.  Adjourn. 

Dated  in  Rockville.  Maryland  this  Srd  day 
of  February  1989. 


For  the  Nuclear  Regulatory  Commission. 
Wimam  Backaer. 

Chief,  Seven  Accident  Issuea  Branch, 
Division  of  Safety  Issue  Resolution,  Office  of 
Nuclear  Regulatory  Research. 

[FR  Doc.  89-2976  Filed  2-7-88: 8:45  am] 
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Bheaeidy  Notica  AppNcationi  and 
MiMnamafiia  lO  upwaiaiy  uoanavs 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nudear  Regulatory  Commission  (tiie 
Commission)  is  publishing  this  regular 
biweekly  notice.  PJ*  97-415  revised 
section  189  of  the  Atomic  Energy  Ad  of, 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  indudes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  16, 
1989  through  January  27. 1989.  The  last 
biweekly  notice  was  published  on 
February  1, 1989  (54  FR  5159).  . 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saiety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

Hie  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  should  dte  the  publication  date  and 
page  number  of  this  Fedwal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building.  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  7:30  a.nL  to 
4:15  pjn.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington,  E>C  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  la  1969  the  licensee  may 
file  a  request  for  a  hearing  with  reaped 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affeded  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiu«  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  finandal  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
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also  identify  Ihe  nadBc  M|«ct{4  <rfth« 
nftfect  oniBv  0f  me  jHoceeA^M  to 
virfiich  petitioner  wUhei  to  Mervenei 
Any  person  wlio  Ins  filed  ■  ptfflfloB  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  nay  amend  Ine 
pelMluu  wMiout  ref|aetfingieaTBaiBe 
Board  up  ta  Utoea  tU)  days  prior  to  4ie 
fivat  prmaitag  vaafcteDce -sdndided  in 
the  pieosedlng.  btftaodiaBaQeRded 


pe«tion 


saosiy  nie  apeoDCi^ 


the 
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shaUfilea 

intervene 

the 

Utigaledte 

each 
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be  limited  to 

the 

petii 

supplement 


%awaMtMralB 


place  after  issuance ^fte  siaan<lnMnt 
If  tlis  final  dslaitaBlInn  li  HintThr 
aaandnaidlnvalitasa  ^piScaat 
haMrds  cDBddattflaQ,  aiy^e^mlidd 
would  taikajAaca  befaie  me  laauaBca  d 


TliiiiaaHir  ^Coauniadon  wtt  nai 
issoa  Ike  aBMsdnaBl  uKffl  ^ 
expirefiaa  aflheV^bar  noflce  padsd. 
Howeiver.  Jpidd  drcnaaataaoas  ilia^pa 
^^irii^itMi  Boflcepedad  sodillialSRflan 
to  act  in  a  lliadiy  wv  «roidd  residL  far 
mraaqfla  ia  dovitii^giX'ihtftdown  df Ihe 
fadBHy.^heCommlasinii  my  li 


provided -ftrt  Ita  Seal  dMemtauAiea  4b 
diat  the  amaadBtaflt'bnFfdves  no 
s^fiflrantlianrAr  r-'-i*-'*wi«  '"^^ 
ttiuA  detenination  will  conrider  dfl 


public  and  State  comments  received 
before  action  is  taken.  Shodd  (he 
Commiarion  tAa  4ds  actioBi  tt  ivO 
wMiA  a  VKfim  dflseiianra  and  provide 
for  opportunity  for  a  lieaiiAg  jAer 
issuance.  Tlie  Commission  expects  Hurt 
the  need  to  take  this  action  will  ocoor 
very  niuetiueutlj. 

A  r«qii— t  fnr  m  hiMwing  mr^  (patitinn 

for  leave  laintamsnaaiuatteBlad  adft 
the  SecaBtagr  fli  the  Coramiaskm.  US. 
Nuclear  Hegiflatory  Commladon. 
Washington.  DC  20555,  Attenfiou 
Docketing  and  Service  Braadk  armay 
hr  drilwamd  la  ihfi  rnmmiasion's  PiihUr 
DaoumantBoom.  fhaCalmaiiBulldiMi 
ZUDLStreat  MBLlWesTriagtna,  BC.I>y 
the  above  data.  Wheae  patidans  mm 
filed  dndqf  (ha  last  Ian  ^10)  ditfv  of  die 
noUoe  padodL  it  Ja  BBViMlBd  Jdiat  ihe 

py Hflwwar  fTompt^  ma  latiown  Qie 

PntnmlsaVin  Itj  a  tolt-frfi^  tai^ptm^o  r^fi 
tsWastamUnknall-iaoilDJtS-BOIOiia 
Maaaad  l-<aOQ  MTATOfll.  Uks  Waataaa 
Union  qpaiator  akoaldlM^vBn 
Datagram  IdenflDcafion  BioBber  3737 
andiaa  foflawii^  mass^gw  addresaed  lo 
(R^fiBefXKiBCtoitipiatiHiac'saaffiaand 
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licensee. 
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Date/faiaeodnwtHjiegu«gt-']ua»in. 
1968 

DetaifiSea  dfxuoBndnmiit  reqamit 
Tht  ps^pBeadaBwdpert  wwdd  umdtfy 
the  TedidcidStpedficafflaBs  Vy  adding 

MTvei'l^MM*  Jw^iJUwiBMrtM  fnr  ihe 

atftomadc  aCtnafioB  df  "fln  Amtllilp 
attachmetf84rftheieadtfirttp'fai9d(arB. 
and  for  dw  dDcoa  contrtflled  recOfier 


(SCK)  tzjp  xiiMys  aaad  lo  Inteirqpt  power 
to  die  coBtKtl  reds,  as  lequiiad  by  Items 
4.3  and  1 J  (tf  GoBBdc  Lattar  £3-28. 
'He^uired  Actions  Saaad  Qn  GeBetk 
ImpBosfioDS  of  Sakm  Antinlpatad 
TransieBt  Withsut  Sooam  BvaaU"  and 
Geaaiic  Letter  {Glj  «S-ia  Techakaal 
Ejpadfifiatiaas  tar  GL«»4I.  itsM  4J 
and  4.4." 
lUsNoliOBi 
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consideration,  if  qperation  of  the  facility . 
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amendment  woidd  nab  Il3  Involve  a 
significant  inflseaaa  In  4he  ppobablB^y  or 
conse^anraa  nfaa  anridMtpre*iert|y 
evaluated:  orlQ  Create  thepossibili^  of 
a  new  or  dffliBreMUndof  acddePtfaam 
any  accident  fivtlaaa^  evsAin(t8d;tv^3) 
Involve  a  signiflcart  reduttiaufa a 
margbi  of  saJety. 
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locatioa:  Toariinson  Libsaiy.  ^ 

Tech  Uii3versity,  RusseDviUe.  Adtansas 

72801 

Attorney  for  Ueetweet:  Jfidulas  & 
Reynolds,  Esq.,  "BiAop.  Cook,  TuccsB.  A 
Reynolds.  1400  L  Street  NW..    . 

NBC  Project  Director:  Jose  A.  CaUve 
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Aikanaas  Power  ft  light  Company. 
Docket  Na  5»«1S  and  S8-M8,  Arkansas 
Nudaar  One.  Units  1  and  2.  Pope 
County.  Aikanaas 

Date  of  amendment  request:  October 
30,1987 

Description  of  amendment  request 
The  pro^>8ed  amendment  would  change 
the  expiration  date  for  Unit  1  Facility 
Operating  License  No.  Dni-Sl  Crom 
December  a  2008  to  May  2a  2014  and 
would  change  the  expiration  date  for 
Unit  2  Facility  Operating  License  No. 
NFF-e,  from  December  8, 2012  to  July  17, 
201& 

Basis  for  proposed  no  sigm'ficant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CPK  50.92(c)  for 
determining  whether  a  significant 
hazards  ooosideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  die  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probabiUty  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
die  poesibility  of  a  new  or  difiierent  kind 
of  acddent  from  any  accident  previously 
evaluated,  or  {3)  invdve  a  significant 
reduction  in  a  margin  of  safety.  The 
Arkansas  Power  and  Li^t  Conq>any 
reviewed  the  proposed  diange  and 
determined  for  Unit  1  and  Unit  2  that 

(1)  The  pnqiosed  change  does  not 
Involve  any  changes  in  plant  design, 
physical  changes  to  plant  systems, 
equipmHit  or  structures,  or 
modifications  to  Technical 
Specifications  or  plant  procedures.  The 
original  plant  design  provides  for  40 
years  of  operation  and  postulated 
accidents  have  been  evaluated 
accordingly.  Surveillance,  inspection, 
testing,  and  maintenance  programs  are 
in  place  to  sustain  the  ooodition  of  the 
plant  throughout  its  service  life.  In 
conclusiMi.  the  potential  effects  of  40 
years  of  operatkm  have  been  considered 
in  the  exiting  design,  analyses  and 
operation  of  die  plant  and.  therefore,  the 
probability  or  consequences  of 
previously  evaluated  accidents  has  not 
been  si^oificantly  increased. 

(2)  Since  the  proposed  change  does 
not  affect  the  design  or  (^ration  of  the 
plant  and  programs  are  in  place  to 
maintain  the  plant  throughout  its  service 
life,  the  change  does  not  increase  the 
poMibility  of  a  new  w  differoit  accident 
from  those  previously  evaluated. 

(3)  The  proposed  oiange  does  not 
involve  any  changee  in  plant  design, 
phjrsical  dianges  to  plant  systems, 
equipment  or  structures,  or 
modifications  to  Technical 


Specifications  or  plant  procedures. 
Existing  surveillance,  inspection,  testing, 
and  maintenance  programs  sustain  the 
condition  of  the  plant  throu^iout  its 
service  life.  These  measures,  together 
with  continued  operation  in  accordance 
with  the  Technical  Specifications  assure 
that  an  adequate  margin  of  safety  is 
preserved  on  a  continuous  basis. 
Therefore,  the  extension  of  the  operating 
license  term  does  not  result  in  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRG  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  widi  the 
licensee's  analysis,  llie  staff  has, 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  aignificant  hazards 
consideration. 

Local  Public  Document  Boom 
locatioa:  Tombnson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  Ucaisee:  Nicholas  S. 
Reynokb.  Esq..  Bishop.  Cook.  PurcelL  ft 
Reynolds.  1400  L  Street  NW.. 
Washington.  DC  20005-3502 

NBC  Project  Director  Jose  A.  Calvo 

Connecticot  Yankee  Atomic  Power 
Company,  Docket  Na  Sift-ZlS,  Haddan 
Neck  Plaat.  MHadleaeK  Couty, 
umneuiun  ano  ivunueasi  niiCMar 
Energy  CoaqMny,  at  aL,  Docket  Noa.  58- 
245/338/423,  hfiHstooe  Nndaar  Power 
Statkm.  Ihdt  Noa.  1. 2  and  3.  New 

Date  of  amendment  request  Janaary 
12,1989 

Description  of  amendment  request 
The  proposed  amendments  to  the 
Teclmical  Specifications  (TS)  will  add  a 
new  requirement  to  TS  Section  &7, 
"Safety  Limit  Violation."  This 
requirement  will  state  that  "operation 
shall  not  be  resumed  until  audiorized  by 
the  (Commission."  This  proposed  change 
will  make  tlue  TS  for  the  four  plants 
consistent  with  the  requirements  of  10 
CFR  50.36. 

In  addition  a  change  to  the  Millstone 
Unit  3  TS  has  been  iHX>posed  to  change 
the  requirement  for  auditing  TS 
compliance  &x>m  all  provisions  in  each 
section  to  provision  in  each  section, 
each  year,  during  the  five-year  audit 
cycle  for  this  plant  This  change  will 
malce  the  Millstone  Unit  3  TS  consistent 
with  the  TS  for  the  other  three  plants. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensees  have  reviewed  the 
proposed  changes  in  accordance  writh  10 
CFR  50.92  and  have  concluded  and  the 
staff  agrees  that  they  do  not  involve  a 
significant  hazards  consideration  in  that 
these  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  an  accident  previously 
analysed.  The  proposed  changes  will 
make  the  technical  specifications 
consistent  with  10  CFR  50.36  for  Safety 
Limit  Violations.  In  addition,  the  diange 
proposed  in  the  area  of  Nuclear  Review 
Board  Audits  will  make  Millstone  Unit  3 
consistent  with  the  Westingfiouse 
Standard  TS  and  other  Nodear  Plant's 
Technical  Specifications.  These  changes 
will  not  increase  the  probability  of 
occurrence  or  the  consequences  of  an 
acddent  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
previously  analyzed.  Since  there  are  no 
changes  in  the  way  the  plant  is 
operated,  the  potential  for  an 
unanal]rzed  acddent  is  not  created.  No 
new  failure  modes  are  introduced. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety.  Since  the  proposed 
changes  do  not  affect  the  consequences 
of  any  accident  previously  analyzed, 
there  is  no  reduction  in  the  margin  (rf 
safety. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
oonsideradon. 

Local  Public  Document  Boom 
location:  Russell  Library,  123  Broad 
Street  Middletown.  Connecticut  064S7 
and  die  Waterford  Public  Library.  «l 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  ft  Howard, 
Counsdors  at  Law,  City  Place.  Hartford. 
Connecticut  08103-3499. 

NBC  Project  Director  John  F.  Stolz 

Coosoddated  Edison  Company  of  New 
York.  Docket  Na  9M47.  Indhn  Point 
Nudev  Generating  Unit  Na  2. 
Westchester  County,  New  Yoik 

Date  of  amendment  request 
September  30, 1968  as  supplemented 
December  30, 1988  and  revised  January 

zaiste. 

Description  of  amendment  request 
The  amendment  would  revise  the  Indian 
Point  2  Tedmical  Specifications  to  allow 
a  feel  design  transition  to  Westinghouae 
15X15  C^itimized  Fuel  Assemblies 
(OFA)  fuel  Indian  Point  2  has  been 
operating  %vith  a  Westingbouse  15X15 
low-parasitic  (LOPAR)  fueled  core.  The 
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1SX15  OFA  fuel  hat  design  features 
similar  to  the  15X15  LOPAR  fuel  The 
malor  design  difference  is  the  use  of 
seven  middle  zircoloy  grids  for  the  OFA 
fuel  versus  seven  middle  inconel  grids 
for  the  LOPAR  fuel  Several  of  die  plant 
operating  limitations  contained  in  die 
Technical  Specifications  will  require 
revisions  to  allow  the  use  of  the  OFA 
fuel  and  are  discussed  below. 

1.  Administrative  Changes  • 
References  to  LOPAR  fuel  throughout 
the  Technical  Specifications  will  be 
revised  In  addition,  the  licensee  is  using 
this  amendment  application  to  delete 
obsolete  requirements,  relocate 
requirements  to  other  sections  of  the 
Technical  Specifications  and  make 
typooaphical  corrections  and 
clarifications. 

2.  Improved  Thermal  Design 
Procedure  and  WRB-1  Correlation  •  The 
proposed  changes  to  Technical 
Specification  Figure  2.1-1  would  include 
a  change  to  the  thermal  hydraulic  design 
method  used  to  satisfy  the  Departure 
bom  Nucleate  Boiling  design  bases  for 
Indian  Point  2. 

3.  Low  Pressurizer  Pressure  Reactor 
Trip  Setpoint  •  The  proposed  changes  to 
Technical  ^Mdfication  2.3.13(3)  would 
increase  the  minimum  allowable  value 
for  the  low  pressurizer  pressure  reactor 
trip  set  point  from  greater  than  or  equal 
to  1700  psig  to  greater  than  1870  psig. 
The  change  is  being  proposed  to  revise 
die  allowable  setpoint  trip  to  a  value 
more  consistent  with  plant  operation. 

4.  Over  Temperature  delta  Tand  Over 
Power  delta  TSetpoints  -  The  proposed 
amendment  would  change  Technical 
Specifications  2.3.13(4),  2.3.13(5)  and 
Figure  2.1-1  concerning  Overtemperature 
delta  T  and  Overpower  delta  T.  The 
revision  to  Figure  2.1-1  results  from  the 
implementation  of  a  change  in  the 
Westinghouse  DNB  methodology  as 
discussed  in  2  above  and  a  change  in  the 
allowable  F  delta  H  discussed  in  8 
below.  The  changes  to  2.3.13(4)  and 
2.3.13(5)  reflect  the  revised  reactor  core 
safety  limits  given  in  the  proposed 
Figure  2.1-1. 

5.  Boric  Add  Storage  System  Volume 
-  The  proposed  revision  to  Section  3J2 
changes  the  iwinimiim  volume 
requirements  of  the  Boric  Acid  Storage 
System  from  4400  to  6000  gallons.  The 
revision  is  proposed  to  provide 
additional  fuel  management  flexibility. 

6.  Safety  Injection  Accumulators  -  The 
proposed  revision  to  Specification 
3.3^1.C  changes  the  Safety  Injection 
Accumulators  pressure  and  volume 
requirements  from  600  psig  and  a 
minimum  of  814.5  ft*  and  a  maximum  of 
829.5  ft*  to  615  psig  and  a  minimum  of 
787.5  ft' and  a  maximum  of  802.5  ft* 
respectively.  Hie  changes  are  proposed 


to  provide  increased  flexibility  in  fuel 
management. 

7.  Boron  Concentration  and  Shutdown 
Margin  •  The  proposed  revision  to 
Spedfication  3.83.2  would  decrease  the 
required  shutdown  margin  during 
refiieliqg  from  10%  delta  k/k  to  6%  delta 
k/k  and  fix  the  minimum  refueling  boron 
concentration  at  2000  ppm.  To  maintain 
consistency  Specification  3.6.A.1  will 
also  be  revised  to  reflect  the  revised 
shutdown  margin  and  minimum  boron 
concentration.  The  changes  are 
proposed  to  provide  increased  flexibility 
in  fuel  management 

8.  Power  Distribution  F  delta  H  -  The 
proposed  revision  to  Specification 
3.10.2.1  would  increase  the  allowable 
peak  value  of  F  delta  H  at  100%  power 
from  1.55  to  1.62.  This  change  is 
proposed  to  increase  flexibility  in  fuel 
management 

9.  Rod  Drop  Time  -  The  proposed 
revision  to  Specification  3.10.8,  Rod 
Drop  Time,  would  change  the  control 
rod  drop  time  interval  of  1.8  seconds 
from  loss  of  stationary  gripper  core 
voltage  to  dashpot  entry  to  a  control  rod 
drop  time  interval  of  2.4  seconds  from 
gripper  release  to  dashpot  entry. 

la  Hot  Channel  Factor  F^Z]  -  The 
proposed  revision  to  Technical 
Specification  3.10  would  revise  the 
normalized  total  peaking  factor  as  a 
function  of  core  height  This  would 
increase  the  allowable  normalized  total 
peaking  factor  at  the  upper  elevations  of 
the  reactor  core  and  is  being  revised  to 
reflect  the  new  LOCA  analyses. 

11.  Low  Pressure  Safety  Injection 
Setpoint  •  The  proposed  revision  to 
Table  34S-1  chaiages  the  pressurizer  low 
pressure  safety  injection  setpoint  from 
1700  to  1829  psig.  The  purpose  of  the 
proposed  change  is  to  account  for 
possible  instrument  error. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

In  accordance  with  the  above  criteria, 
the  licensee  provided  the  following  no 
significant  hazards  analysis  for  the 
eleven  categories  of  change  discussed 
above. 


1.  Administrative  changes 
~.these  changes  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revisions 
do  not  affect  plant  operations.  The  proposed 
revisions  delete  obsolete  specifications, 
relocate  existing  specifications  and  add 
coirections  and  clarifications. 

(2)  Create  tlie  possibility  of  a  new  or 
different  Idnd  of  accident  from  any  accident 
previously  evaluated.  The  proposed  revisions 
delete  obsolete  specifications,  relocate 
existing  spedflcations  and  add  coirections 
and  clarifications.  The  proposed  dianges  do 
not  modify  the  plant's  configuration  or 
operation.  Nothing  would  be  added  or 
removed  that  could  conceivably  introduce  a 
new  or  different  kind  of  accident  mechanism 
or  initiating  circumstances  than  those 
previously  evaluated. 

(3)  Involve  a  significant  reducticm  in  a 
margin  safety.  With  the  proposed  changes,  all 
safety  criteria  previously  evaluated  are  still 
met  remain  conservative,  and  continue  to 
maintain  the  previous  margins  of  safety. 
Because  these  changes  are  administrative  in 
nature  their  implementation  does  not  affect 
any  margin  of  safety, 

2.  Improve  Thermal  Design  Procedure  and 
WRB-1  Correlation 

...this  change  would  not 

(1)  Involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  ITDP  and  WRB-1 
represent  changes  to  analyses  methods  only. 
The  probability  of  an  accident  occurring  is 
not  impacted  by  the  methods  selected  to 
evaluate  the  DNB  design  basis  associated 
with  that  accident  once  it  has  been 
postulated  to  occur.  The  consequences  of  the 
accident  must  satisfy  the  same  DNB  design 
basis  as  previously  evaluated.  Use  of  ITDP 
and  the  WRB-1  do  not  decrease  the  availal>le 
DNB  margins  when  evaluating  an  accident 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  &x>m  any  accident 
previously  evaluated.  The  noted  changes  are 
to  the  methods  used  in  evaluating  the  DNB 
design  basis  only  and  are  involved  in 
analyses  only  afier  an  accident  has  been 
postulated  to  occur. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  change, 
all  safety  criteria  previously  evaluated  are 
still  met  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 
The  DNB  design  criteria  continues  to  be 
satisfied  with  the  use  of  ITDP  and  the  WRB-1. 
As  described  in  the  safety  assessment  use  of 
this  improved  method  and  correlation  do  not 
decrease  DNB  margin  over  methods  and 
correlations  previoiuly  used  in  Indian  Point 
Unit^ 

3.  Low  Pressurizer  Pressure  Reactor  Trip 
Setpoint 

...this  change  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revision 
is  supported  by  conservative  analyses 
utilizing  the  latest  approved  computer  codes 
and  methodology,  lliese  analyses  have 
demonstrated  conformance  to  the  applicable 
design  and  regulatory  criteria. 


'^J!r\' 


Federal  Register  /  Vol  54.  No.  25  /  Wednesday.  February  8.  1969  /  Notices 


6189 


(2)  Create  the  possibility  of  a  new  or 
different  kind  of  acddeot  from  any  accident 
previously  evaluated.  The  proposed  change 
to  the  minimum  allowable  setpoint  for  reactor 
trip  on  low  pressurizer  pressure  does  not 
modify  the  plant's  configuration  or  operation, 
and  therefore  the  identical  postulated 
accidents  are  the  only  ones  that  require 
evaluation  and  resolution.  Nothing  would  be 
added  or  removed  that  could  conceivably 
introduce  a  new  or  different  kind  of  accident 
mechanism  or  initiating  circumstance  tlian 
that  previously  evaluated. 

In  general,  the  proposed  change  does  not 
advereely  effect  the  ability  of  the  pressurizer 
low  pressure  reactor  trip  signal  to  perform  its 
safety  function  to  initiate  reactor  core 
shutdown  during  a  rapid  depressurization 
event. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  change, 
all  safety  criteria  previously  evaluated  are 
still  met  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 

The  safety  fimction  of  reactor  trip  on  low 
pressurizer  pressure  is  to  initiate  reactor  core 
shutdown  during  a  severe  depressurizatioa 
event  and  to  ensure  that  the  reactor  ooolaat 
system  pressure  does  not  exceed  the 
applicable  lower  limit  for  the 
overtemperature  and  overpower  delta  T 
protection.  WcMSt  case  large  and  small  break 
LOCA  transients  were  reanalyzed  using  the 
latest  approved  computer  oodles  and 
methodology  as  a  basis  for  evaluating  this 
propoaed  (£aage.  For  the  Noo-LOCA 
accidents,  analyses  and  evaluations 
demonsirate  oontinaed  oonfocmance  to  aU 
applicable  design  and  safety  criteria. 

4.  Over  Temperature  delta  T  and . 
Overpower  delta  T  SetpolBts 

^^theaa  cf**'^g**  would  not 

(1)  Involve  a  signifleant  increase  te  the 
probafadity  or  oooaequaacea  of  an  aceident 
previooply  evahiatad.  The  ptoyoeed  revisioB 
is  siipporlad  by  ooasarvative  evaluations  and 
analyses  utihidng  the  latest  approved 
conqmler  codes  and  methodology.  These 
ana^ses  have  demonstrated  conformance  to 
the  apphcabie  design  and  regulatory  criteria. 

(1)  Oeate  tfie  possibility  of  a  new  or 
different  Idad  of  accident  from  any  acddent 
prerkMsly  evaloated.  The  proposed  changes 
to  the  OT  daha  T  and  OP  delta  T  setpoint 
functions  for  reactor  trip  do  not  saodify  the 
plant's  configuration  or  operatioa,  and 
tlierefore  the  identical  postulated  accidents 
are  the  only  ones  that  require  evaluation  and 
resolution.  Nothing  would  be  added  or 
removed  that  codd  conoetvaUy  introduce  a 
new  or  difiierant  kind  of  accident  mechanism 
or  initiating  circumstance  than  that 
previously  evaluated. 

In  general  the  proposed  changes  do  not 
adversdy  affoct  die  abUity  of  or  deha  T  and 
OP  delta  T  reactor  trip  sipials  to  perfonn 
their  safety  functttn  to  initiate  reactor  core 
shutdown  during  an  overtemperature  delta  T 
or  ovetpower  ddte  T  transient  condition, 
respectively. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  Widi  the  proposed  diange. 
all  safety  criteria  previously  evaluated  are 
still  met  remain  conservstive,  and  contimie 
to  mnint**"  tke  previous  margins  of  safety. 

The  saiisty  fuDctioa  of  reactor  trip  on 
overtemperature  delta  T  and  overpower  delta 


T  is  to  initiate  reactor  core  shutdown  during 
delta  T  transient  events  to  ensure  that  tlie 
reactor  core  safety  limits  as  defined  in 
Technical  Specification  Figure  2.1-1  are  not 
exceeded.  Evaluations  and/or  analyses  for 
all  of  the  licensing  basis  accidents  described 
in  FSAR  Chapter  14  which  take  credit  for  an 
OT  delU  T  or  OP  delta  T  reactor  bip  have 
been  performed  and  the  results  of  these 
analyses  and  evaluations  have  demonstrated 
conformance  with  the  applicable  design  and 
regulatory  requirements. 

5.  Boric  Acid  Storage  System  Volume 
...this  change  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  volume  or  boric 
acid  required  in  the  boric  acid  storage  system 
is  not  consiHr  red  in  the  mitigation  of  Chapter 
14  events.  The  volume  is  required  to  ensure 
that  a  sufficient  volume  of  boric  acid  solution 
is  available  to  borate  the  reactor  coolant 
system  to  a  cold  shutdown  condition. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  larger  vcdume 
requirement  is  well  within  the  capacity  of  the 
boric  acid  storage  system.  The  RWST 
provides  an  alternative  source  of  boric  acid 
to  meet  redundancy  requirements. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  use  of  the  more 
conservative  shutdown  margin  assumptions 
have  not  decreased,  but  actually  increased 
cold  shutdown  boration  capabiUty. 

6.  Safety  Injection  Accumulators 
...this  change  would  not 

(1)  Involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  cevisioos 
are  supported  by  conservative  analysis 
utilizing  the  latest  approved  computer  codes 
and  mettiodology  for  large  break  LOCA  and 
by  evaluatioa  irfconfoniance  to  die 
applicable  desiyi  and  regulataiy  criteria  in 
the  unlikely  avaot  of  a  small  or  large  break 
LOCA 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  rJiangea 
to  the  accumulator  cover  gas  pressure  and 
water  volume  do  not  modify  the  plant's 
configuration  or  operation,  and  therefore  the 
identical  postulated  accidents  are  the  only 
ones  that  require  evaluation  and  resolutian. 
Nothing  would  be  added  or  mnoved  tlMt 
could  conceivably  lalroduce  a  new  or 
different  kkid  of  accident  mecbaaiam  or 
initiating  ctrcumstaoces  than  those    - 
previously  evaluated. 

The  proposed  rjiangi^  are  within  the 
capabilities  of  tlie  system  and  do  not 
adversely  effect  the  ability  of  the  emergency 
core  cooling  system  accumulators  to  perform 
their  safety  function  to  provide  passive 
iniection  of  borated  water  to  tiie  reactor 
coolant  system. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  change, 
all  safety  criteria  previously  evaluated  are 
still  met.  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 

The  safety  function  of  tiie  emergency  core 
cooling  system  accumulatore  is  to  provide 
passive  injection  of  bontad  water  to  the 
reactor  coolant  system  in  the  event  of 


massive  depressurization  and  loss  of  reactor 
coolant  inventory.  The  worst  case  large  break 
LOC.^  transient  was  reanalyzed  using  the 
latest  approved  computer  codes  and 
methodology  as  a  basis  fur  evaluating  these 
proposed  changes,  and  evaluation!  have 
determined  that  these  changes  tvill  not 
adversely  affect  the  results  of  small  break 
LOCA  analyses.  Tb«>se  analyses/evaluations 
demonstrate  continued  conformance  to  all 
applicable  design  and  safety  criteria. 

7.  Boron  Concentration  Shutdown  Margin 

...these  changes  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revision 
is  supported  by  conservative  analyses 
utilizing  approved  mefhodologj'.  lliese 
analj'ses  have  demonstrated  conformance  to  ' 
the  applicable  design  and  regulatory  criteria. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  Tlie  proposed  change 
to  the  refueling  shutdown  margin  and 
minimum  tmron  concentration  does  not 
modify  the  plant's  configuration  or  operation, 
and  therefore  the  identical  postulated 
accidents  are  the  only  ones  that  require 
evaluation  and  resolution.  Nothing  would  be 
added  or  removed  that  could  conceivalily 
introduce  a  new  or  different  kind  of  accident 
mechanism  or  initiating  arcumstance  tiian 
that  previously  evaluated. 

In  general  the  proposed  change  does  not 
adversely  affect  the  abiUty  to  keep  the 
reactor  safely  diutdown  dniing  refueling 
operations. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  «*""y. 
all  safety  criteria  previously  evaluated  are 
still  met  remain  conservative,  and  continae 
to  ma  in  lain  the  previous  ■""TPf*  of  Safety. 

Tbe  safety  function  of  refueling  shutdown 
margin  and  minimum  boron  oonoentntioa  is 
to  k^  the  reactor  con  shutdown  during 
refueling  oparatioas.  Safety  analyses  for  the 
licensing  basis  accident  describad  in  FSAR 
Chapter  14  wtiich  take  credit  for  refueting 
boron  concentration  have  baen  parfionBed 
and  the  results  of  tliese  analyaes  have 
demonstrated  confocmace  with  tlie  applirahto 
design  and  regulatory  requirements. 

&  Power  Distiibatioa  F  delta  H 

_4his  change  would  not 

(1)  Involve  a  significant  inuaasa  in  the 
probability  or  conseqoanoes  of  an  acodent 
previously  evaluated.  The  peak  F  delta  H 
value  rqxesents  a  desi^s  limit  on  peaking 
factors  wtiich  must  be  satisfied  for  plant 
operatioii.  lliis  proposed  change  is  supported 
by  conservative  analyses  and  evaluations 
based  on  approved  codes  and  methodologies. 
All  applicable  design  and  safety  criteria 
continue  to  be  satisfied. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  Tbe  proposed  change 
in  tiie  de^9i  and  operational  limit  value  of  F 
delta  H  does  not  modify  the  plant's 
configuratioo  or  operation,  aiid  ttierefora  the 
previously  postulated  accidents  are  tlie  only 
ones  that  require  evaloatioa  or  resoiutioa. 
Nothing  would  be  added  or  removed  tiiat 
could  coooeivably  introduce  a  new  or 
different  kind  of  accident  mechanism  or 
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initiating  drcumstaiicet  than  that  pravioualy 
evaluated 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  tiie  proposed  changes, 
all  safety  criteria  previously  evaluated  are 
still  met,  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 
Approved  analysis  codes  and  methodologies 
were  employed  as  the  basts  for  evaluating 
this  proposed  change. 

All  appUcable  LOCA  and  non-LOCA 
design  and  safety  criteria  continue  to  be 
satisfied  including  the  impact  of  an  increased 
F  delta  H. 

9.  Rod  Drop  Time 

..these  changes  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revision 
is  supported  by  conservative  evaluations  and 
analyses  utiliidng  the  latest  approved 
computer  codes  and  methodology.  These 
analyses  have  demonstrated  conformance  to 
the  applicable  design  and  regulatory  criteria. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
to  the  control  rod  drop  time  for  reactor  trip 
does  not  modify  the  plant's  configuration  or 
operatioa  and  therefore  the  identical 
postulated  accidents  are  the  only  ones  that 
require  evaluation  and  resolution.  Nothing 
would  be  added  or  removed  that  could 
conceivably  introduce  a  new  or  different  kind 
of  accident  mechanism  or  initiating 
circumstance  than  that  previously  evaluated. 

In  general,  the  propoMd  change  does  not 
adversely  affect  the  ability  of  control  rods  to 
perform  their  safety  function  of  intitiating 
core  shutdown  bi  response  to  a  reactor  trip 
signal 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  change, 
ail  safety  criteria  previously  evaluated  are 
still  met  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 

The  safety  function  of  control  rod  drop  in 
response  to  a  reactor  trip  signal  is  to  initiate 
reactor  core  shutdown.  Safety  evaluations 
and  analysis  for  all  of  the  Ucensing  basis 
accidents  described  in  FSAR  Chapter  14 
which  take  credit  for  a  reactor  trip  have  been 
performed  and  the  results  of  these  analyses 
and  evaluations  have  demonstrated 
conformance  with  the  applicable  design  and 
regulatory  requirements. 

la  Hot  Channel  Factor  Fq(Z) 

_this  change  would  not: 

(1]  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revision 
is  supported  by  conservative  analyses 
utilizing  the  latest  approved  computer  codes 
and  methodology.  These  analyses  have 
demonstrated  conformance  to  the  applicable 
design  and  regulatory  criteria  in  the  unlikely 
event  of  a  small  or  large  break  LOCA. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
to  the  allowable  core  axial  power  distribution 
limits  does  not  modify  the  plant's 
configuration  or  operation,  and  therefore  the 
identical  postulated  accidents  are  the  only 
ones  that  require  evaluation  and  resolution. 
Nothing  would  be  added  or  removed  that 


could  conceivably  introduce  a  new  or 
different  kind  of  accident  mechanism  or 
initiating  drcumstances  than  that  previously 
evaluated. 

(3)  involve  a  significant  reduction  in  ■ 
margin  of  safety.  With  the  proposed  change. 
aU  safety  criteria  previously  evaluated  are 
still  met  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 

Worst  case  large  and  small  break  LOCA 
transients  were  reanalyzed  using  the  latest 
approved  computer  codes  and  methodology 
as  a  basis  for  evaluating  this  proposed 
change.  These  anlayses  demonstrate 
continued  conformance  to  all  applicable 
design  and  safety  criteria. 

11.  Low  Pressurizer  Pressure  Safety 
Injection  Se^int 

-.these  changes  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequence  or  an  accident 
previously  evaluated.  The  proposed  revision 
assures  that  assumptions  are  met  for  the 
existing  safety  analyses. 

(2)  Qreate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
to  the  minimum  allowable  setpoint  for  safety 
injection  on  low  pressurizer  pressure  does 
not  modify  the  plant's  configuration  or 
operation,  and  therefore  the  identical 
postulated  accidents  are  the  only  ones  that 
require  evaluation  and  resolution.  Nothing 
would  be  added  or  removed  that  could 
conceivably  introduce  a  new  or  different  kind 
of  accident  mechanism  or  initiating 
circumstances  than  those  previously 
evaluated. 

(3]  Involve  a  significant  reduciton  in  a 
margin  of  safety.  With  the  proposed  change, 
all  safety  criteria  previously  evaluated  are 
still  met  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 

The  safety  function  of  the  safety  injection 
on  low  (iressurizer  pressure  is  to  initiate 
safety  injection  flow  during  a  severe 
depressurization  event.  The  proposed  change 
%vill  increase  the  allowable  pressure  setpoint 
and  assure  that  safety  injection  flow  «vill  be 
delivered  to  the  reactor  core  as  assumed  in 
the  safety  analyses. 

The  proposed  changes  to  the 
Technical  Specifications  are  as  a  result 
of  core  reload  and  not  because  of  any 
significant  changes  made  to  the 
acceptance  criteria  for  technical 
specifications,  and  the  analytical 
methods  used  by  the  licensee  in  the 
required  reload  analyses  have  been 
previously  found  acceptable  by  the 
NRC  Therefore,  based  on  the  above  the 
staff  proposes  that  the  proposed 
changes  do  not  represent  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains.  New 
Yoric  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place.  New 
York.  New  York  10003 

NRC  Project  Director:  Robert  A. 
Capra.  Director 


Duka  Power  Company,  at  aL,  Docket 
Noa.  89-413  and  5IM14,  Catawba 
Nudaar  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request  '. 
December  21, 1987 

Description  of  amendment  request- 
The  proposed  amendments  to  Technical 
Specification  (TS)  4.7.6.d  would  extend 
the  sampling  interval  of  the  carbon 
adsorbers  of  the  Control  Room  Area 
Ventilation  System  from  720  hours  to 
1440  hours.  With  sampling  every  720 
hours,  the  six  sampling  canisters  in  each 
of  the  two  carbon  beds  would  be  used 
up  in  a  year.  Installing  fresh  sample 
canisters  requires  opening  and  resealing 
the  covers  of  the  carbon  beds.  By  TS 
4.7.6e,  these  operations  require  leak 
tests  and  penetration  tests  which 
normally  would  not  be  required  for  18 
months.  By  extending  the  sampling 
interval  from  720  hours  to  1440  hours, 
the  surveillance  required  by  TS  4.7.6e 
would  need  to  be  performed  only  after 
the  normal  18-month  interval.  The  state 
of  the  art  triethylenediamine-treated 
carbon  adsorbers  have  been 
demonstrated  by  laboratory  tests  to 
remain  highly  efficient  in  adsorbing 
methyl  iodide  after  extended  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wiUi  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigiiificant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of 
December  21, 1987,  provided  the 
following  discussion  and  anlysis  with 
regard  to  the  three  10  CFR  S0J2 
standards: 

The  OPERABILITY  of  the  Contiwl  Room 
Area  Ventilation  System  ensures  that:  (1)  the 
ambient  air  temperature  does  not  exceed  the 
allowable  temperature  for  continuous-duty 
rating  for  the  equipment  and  instrumentation 
cooled  by  this  system,  and  (2)  the  control 
room  wiU  remain  habitable  for  operations 
personnel  during  and  following  all  credible 
accident  conditions.  Technical  Specification 
4.7A  Control  Room  Area  Ventilation  System 
Surveillance  Requirements,  ensures  that  the 
System  remains  operable  as  required. 

Proposed  Technical  Specification  A.7A.A 
seeks  to  extend  the  Contit>l  Room  Ventilation 
System  Carbon  adsorber  sample  time  interval 
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from  720  hours  to  1440  hours  because  existing 
requirements  are  overiy  restrictive.  Catawba 
Nuclear  Station  is  equi|;^>ed  with  state  of  the 
art  Control  Room  Ventilation  System  Carbon 
adsorbers  which  retain  very  high  efficiencies 
over  prolonged  intervals  of  operation. 
Laboratory  data  support  the  efficiency  of  the 
Cart)on  adsorbers,  liierefore.  it  is  reasonable 
and  justifiable  to  extend  the  carbon  adsort>er 
sample  time  interval  as  indicated  in  the 
proposed  Technical  Specification. 

Existing  Technical  Specification  4.7 .6.d 
indicates  that  each  Control  Room  Area 
Ventilation  System  is  to  be  demonstrated 
operable  after  every  720  hours  (30  days)  of 
carbon  adsorber  operation  by  verifying 
within  31  days  after  removal  that  a 
laboratory  analysis  of  a  representative 
carbon  sample  meets  the  laboratory  testing 
criteria  of  Regulatory  Position  C.6.b  of 
Regulatory  Guide  1.52,  Revision  2,  March 
1978.  for  a  methyl  iodide  penetraticm  of  less 
than  1%.  The  filter  units  in  service  at 
Catawba  Nuclear  Station  currentiy  have  no 
bypass  mode.  Therefore,  either  A  train 
(lCRA-PFT-1)  or  B  train  (2CRA-PFT-1)  must 
operate  in  the  filtered  mode  continuously. 
Tliis  design  configuration  aUows  one  unit  to 
run  continuously  for  30  days  before  a  sample 
must  be  removed. 

Each  filter  unit  is  initiaUy  provided  widi  sbc 
instaUed  sample  canisters.  If  one  canister  is 
removed  every  30  days  (one  canister  bam 
each  unit  is  removed  every  2  months)  die 
samples  would  be  depleted  after  one  year. 
The  removed  canisters  are  to  be  reloaded 
and  reinstalled  in  the  filter  unit  Removal  of 
the  cover  from  the  cart>on  bed  jeopardizes 
Unit  integrity  and  a  refrigerant  penetration 
leak  rate  test  is  required  on  the  carbon  bed 
whenever  the  cover  is  removed.  This  results 
in  the  Technical  Specification  4.7.&e 
surveillance  test  interval  being  reduced  bam 
the  normal  IB  month  to  one  year  or  less. 
Therefore  the  existing  sampling  interval  is 
overly  restrictive  and  results  in  excessive 
sampling  of  the  Control  Room  pressurizing 
filter  units.  Proposed  Tedmical  Specification 
4.7 Ad  would  allow  for  a  normal  18  month 
surveillance  test  interval  (as  required  by 
existing  Technical  Specification  4.7.6.e)  by 
extending  the  Technical  Specification  4.7.e.d 
sample  interval  from  720  hours  to  1440  hours. 

Historical  data  supports  die  proposed 
Technical  Specification  4.7.e.d  sampling 
interval  of  1440  hours.  Laboratory  sample 
analysis  resulto  for  filter  units  lCRA-PFT-1 
and  2CRA-PFT-2  show  that  over  the  course  of 
one  year  and  more  than  4.000  hours  of  run 
time  per  unit  covering  typical  atmospheric 
and  seasonal  meteorological  conditions,  there 
was  no  noticeable  degradation  in  the  methly 
iodide  efficiency  of  the  carbon.  The  sample 
results  varied  from  99.98^  to  99.95%  for 
lCRA-PFT-1  and  from  90.99%  to  99.90% 
efficiency  for  2CRA-PFT-1.  Therefore,  the 
proposed  extension  of  the  Technical 
Specifications  4.7.6.d  sample  interval  is 
justifiable  due  to  the  high  efficiency  of  the 
carbon  in  lCRA-PFT-1  and  2CRA-PFT-1  and 
their  ability  to  retain  their  efficiency  over  the 
course  of  prolonged  operation  as  shown  by 
the  subject  laboratory  sample  results. 

The  air  flow  rate  through  lCRA-PFT-1  and 
2CRA-WT-2  is  6,000  cubic  feet  per  minute 
(CFM)  of  which  4,000  cfin  is  outside  air  and 


2,000  is  recirculated  Control  Room  area  air. 
Since  Catawba  Nuclear  Station  is  located  in 
a  rural  environment  away  from  any  major 
industrial  plants,  die  outside  air  is  essentially 
clean  and  free  of  any  industrial  pollutants. 
Therefore,  circulation  of  outside  air  through 
the  filter  units  has  no  detrimental  effect  on 
the  efficiency  of  the  carbon.  This  phenomena 
is  demonstrated  by  Catawba's  carbon 
analyses  results  from  the  start  of  plant 
operation. 

Additionally,  the  carbon  utilized  at 
CataMiM  Nuclear  Station  is  activated  and 
impregnated  with  Triethylenediamine 
(TEDA).  This  type  of  cartwn  is  a  state-of-art- 
the-ari  material  which  results  in  high  methyl 
iodide  efficiency  as  shown  by  laboratory 
analysis  of  the  samples.  The  720  hours  run 
time  interval  recommended  by  Regulatory 
Guide  1.52  is  an  arbitrary  value  applying  to 
activated  carbon.  Since  Catawba's  carbon  is 
activated  impregnated  with  TEDA.  the 
methyl  iodide  efficiency  has  been  increased 
substantiaUy. 

In  summary,  the  Control  Room  Ventilation 
System  carbon  adsorbers  have  been  proven 
to  maintain  very  high  levels  of  Methyl  Iodide 
efficiency  under  extended  operation 
conditions.  Laboratory  analysis  of  carbon 
samples  indicate  that  extending  the  sampling 
interval  to  1440  hours  has  an  insignificant 
effect  on  the  efficiency  of  the  adsorbers. 
Also,  outside  air  circulated  through  the 
adsorbers  is  of  hi^  quaUty  and  would  not 
impact  the  efficiency  of  the  adsorbers  even  if 
sampling  intervals  are  extended.  Therefore, 
the  proposed  change  to  Technical 
Spedfication  4.7iLd  is  reasonable  and 
tedmically  justifiable. 

Pursuant  to  10  CFR  50.92.  this  analysis 
provides  a  determination  that  the  proposed 
amendments  to  the  Technical  ^>ecifications 
involves  no  significant  hazards 
considerations  if  operation  in  accordance 
with  the  proposed  amendment  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated:  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated:  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident  Catawba  Nuclear  Station  is 
equipped  with  state  of  the  art  Control  Room 
Ventilation  System  Carbon  adsorbers  which 
retain  very  high  Methyl  Iodide  efficiencies 
over  prolonged  intervals  of  operation. 
Previous  laboratory  analysis  results  indicate 
that  over  the  course  of  a  one  year  and  more 
than  4,000  hours  of  runtime  covering  typical 
atmospheric  and  seasonal  conditions,  there  is 
no  noticeable  degradation  in  the  methyl 
iodide  efficiency  of  the  adsort>er  and  that  the 
carbon  is  perfectiy  capable  of  extended 
operation.  Increasing  the  Technical 
Specification  4.7.6.d  sample  time  intervals  to 
1440  hours  has  no  significant  impact  to  the 
efficiency  of  the  carbon  adsorbers  and 
Control  Room  Area  Ventilation  System 
operabilily.  Therefore,  the  proposed  change 
cannot  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accident 


The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated.  The  proposed  increase  of 
Technical  Specification  4.7.e.d  sample  time 
intervals  to  1440  hours  has  no  effect  on  the 
function,  operatioa  or  efficiency  of  the 
Control  Room  Area  Ventilation  System. 
Therefore  the  proposed  Technical 
Specification  change  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
As  it  was  previously  indicated,  the  Catawt>a 
Station  Control  Room  Ventilation  System 
CartMn  adsorbers  are  capable  of  extended 
operation  without  any  significant  reduction  in 
their  Methyl  Iodide  removal  efficiency. 
Previous  laboratory  carbon  sample  analysis 
results  indicate  that  the  proposed  carbon 
adsorber  sampling  interval  of  1440  hours  will 
not  reduce  the  efficiency  of  the  Control  Room 
Ventilation  System  in  any  significant  manner. 
Therefore,  the  proposed  Technical 
Specification  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  die 
licensee's  submittal  and  agrees  that  the 
proposed  amendments  would  not  have  a 
significant  adverse  effect  on  the  safe 
operation  of  the  facility.  Laboratory 
tests  and  plant  experience  have 
demonstrated  the  continued  hi^ 
adsorption  efficiency  of 
triethylenediamine-treated  carbon  after 
air  ciculuation  for  4000  hours.  Also, 
contaminants  such  as  industrial 
pollutants  wdiich  could  affect  the  carbon 
adsorption  efRciency  are  absent  in  the 
pure  outside  air  in  the  rtiral  environment 
of  the  plant  The  staff  also  agrees  with 
the  licensee's  evaluation  of  the  proposed 
amendment  with  respect  to  the  three 
standards  of  10  CFR  50.92. 

On  this  basis,  die  Commission  has 
concluded  that  the  requested 
amendments  meet  the  three  standards 
and,  therefore,  has  made  a  proposed 
determination  that  the  amendment 
application  does  not  involve  a 
si^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Yotii  County  Library,  138  East 
Black  Street  Rock  HiU,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street  Charlotte,  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  Yoric 
County,  South  Carolina 

Date  of  amendment  request 
September  19, 1988,  as  supplemented 
December  28, 1988 
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Deaciiption  of  amendment  requeat 
The  propoMd  amendment*  would  reviee 
the  setpoints  for  Catawba  Unit  2  steam 
generator  level  tripe  due  to  the  planned 
relocation  of  level  taps.  The  change*  are 
applicable  to  Unit  2  only.  Unit  1  is 
induded  administratively  because  the 
Technical  Specification*  are  combined 
in  one  document  for  both  units.  The 
proposed  changes  for  Unit  2  would 
revise: 

(1)  Table  Z2-1.  Item  13.b. 

(2)  Table  3.3-1  Items  5.b.Z,  6.CJL,  and 
8.&2) 

(3)  the  basis  for  Steam  Generator 
Water  Level,  page  B  2-7 

Catawba  Unit  2  is  equipped  with 
Westinghouse  Model  D5  steam 
generators  while  Unit  1  has  Model  D3.  A 
major  difference  between  those  two 
model*  is  the  design  of  the  moisture 
separator  section.  Two  aspects  of  this 
design  difference  are  of  significance 
with  respect  to  the  proposed 
modification:  (1)  The  D5  has  a  higher 
recirculation  rate  than  the  D3,  and  (2) 
the  elevation  of  die  lower  deck  plate  in 
the  D5  is  higher  than  in  the  D3.  Due  to 
these  difCsiences,  the  lower  instnunent 
tap  for  the  narrow  range  level 
instrumentation  was  located  above  the 
transition  cone  and  lower  dedc  plate  on 
the  D5  a*  opposed  to  below  the 
transition  cone  in  the  downcomer  in  the 
D3.  This  has  resulted  in  significantly 
different  operating  characteristics.  The 
proposed  modificatkNi  will  relocate  the 
D5  lower  instrument  tap  to  the  same 
location  a*  the  D3.  Due  to  the  location  of 
the  lower  tap  in  modal  05  generators, 
the  shrink  and  *w«D  characteriatics  are 
mote  pranoonced  than  in  the  D3  model 
This  makes  plant  omtrol  difficult  and 
more  susceptible  to  trips. 

In  order  to  determine  the  potential 
gain  in  operattooal  oontrol 
characteristics  of  the  DS  steam 
generator  if  the  lower  instrument  tap 
were  relocated  to  the  equivalent 
location  as  the  D3,  Duke  and 
Westinghouse  fantalled  pik>t 
instrumentation  on  the  Catawba  2C 
generator.  Transient  data  have  shown 
that  the  modified  D5  level 
instrumentation  will  perform  similarly  to 
the  D3  in  term*  of  post-trip  response. 

The  present  span  between  the  high 
level  and  low  level  tripe  on  the  D6  is 
physically  bounded  by  the  elevation  of 
the  top  of  the  moisture  separator  swiri 
vanes  and  the  elevation  of  the  lower 
instrument  tap,  respectively.  By 
relocating  the  lower  tap.  the  lower  level 
trip  setpoint  can  be  reduced.  The  high 
and  operating  level  trip  setpoints  wrill 
also  be  reduced.  The  low  level  trip 
setpoint  «vill  be  set  at  the  elevation  of 
the  bwer  deck  plate.  With  this 
arrangement,  the  margio  between  the 


operating  level  se^int  and  low  level 
trip  setpoint  will  be  increased  from  a 
current  42"  to  5r'.  This  will  make  Unit  2 
more  tolerant  to  feedwater  system 
malfunctions  at  power,  thus  reducing 
unnecessary  trips  and  corresponding 
challenges  to  safety  systems. 

Relocating  the  narrow  range 
instrumentetion  lower  sensing  tep  on 
the  Westinghouse  model  D5  steam 
generators  to  the  same  elevation  as  die 
model  D3  steam  generators  would 
provide  the  following  safety 
enhancements: 

(1)  The  effects  of  level  shrink  and 
swell  at  low  power  levels  will  be  greatly 
reduced,  thus  reducing  the  potential  for 
reactcv  trips. 

(2)  The  time  necessary  to  recover 
indicated  level  following  a  reactor  trip 
will  be  greatly  reduced,  thus  reducing 
the  potential  for  an  overcooling  event 
due  to  excessive  auxiliary  feedwater. 

(3)  The  margin  to  low  level  trip  will  be 
increased  thus  reducing  the  potential  for 
reactor  trips  at  power. 

Relocation  of  the  level  sensing  tap  to 
the  downcomer  region  requires  that  the 
velocity  induced  error  be  accounted  for 
in  the  determination  of  trip  and 
operating  levri  eetpoint*.  Thi*  can  be 
accomplished  without  reducing  any 
current  margin  to  trip. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  ha*  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  existe 
(10  CFR  50.82(c)).  A  proposed 
amendboMnt  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
conseqnaKe*  of  an  accident  previouely 
evaluated:  at  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitmi 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  propoeod  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
aoddent  previously  evaluated  because 
the  Westin^ouse  Safety  Evaluation 
discusaes  '&»  transients  not  requiring 
any  reanalysis  as  well  as  those  that 
required  reanalysis.  Its  findings 
indicated  that  no  conclusions  in  the 
Catewba  Final  Safety  Analysis  Report 
will  be  violated  by  relocating  the  steam 
generator  level  tepe.  The  licensee 
reviewed  two  other  events:  (1)  steam 
generator  tube  rupture  and  (2)  loss-of- 
coolant  accident  (LOCA)  to  evaluate  the 
need  for  reanalyses.  The  licensee 
concluded  that  no  reanalyses  were 


needed  and  that  the  conclusions  of  the 
current  analyses  remam  bounding. 

Hie  proposed  amendmente  do  not 
create  the  possibility  of  a  new  or 
(fifferent  kind  of  accident  from  cmy 
accident  previously  evaluated  because 
relocating  the  level  tap  on  the  05 
generator  should  improve  operation  and 
no  new  modes  oi  operation  are 
introduced. 

The  proposed  amendmente  do  not 
involve  a  significant  reduction  in  margin 
of  safety  because  the  modification 
would  enhance  safety  by  making  the 
steam  generators  less  susceptible  to 
feedwater  tremsients.  This  would  reduce 
the  potential  for  reactor  and  turbine 
trips  and  would  avoid  unnecessary 
transiente  on  the  primary  and  secondary 
systems. 

Accordingly,  the  Commission  has 
concluded  that  the  requested  changes 
meet  the  three  standards  and,  therefore, 
has  made  a  proposed  determination  that 
the  requested  license  amendmente  do 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street  Rock  HUL  Soudi  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 

NRC  Project  Director  David  a 
Matthews 


Duka  Pmwar  Cooipaay,  Docket  Noa.  88- 
413  aad  88414.  Catawba  Nocbw 
StetfoB.  Unite  1  end  2,  Yoric  Coonty, 
SottdiCaroBna 

Date  of  amendment  request 
November  28, 1968 

Description  of  amendment  request 
The  proposed  amendmente  woidd 
change  Technical  Specification  (TS)  TS 
6.2.3  to  clarify  and  supplement  the 
specified  function,  composition, 
responsibilities,  reporting,  and  records 
requiremente  for  the  Catewba  Safety 
Review  Group  (CSRG)  consistent  with 
Item  Lai.2  of  NUREG-0737.  Specifically, 

•  The  function  of  die  CSRG  in  TS 
82.3.1  would  be  revised  to  specifically 
define  the  function  of  the  group. 

-  The  composition  of  the  CSRG  in  TS 
6.2.3.2  would  be  revised  to  add  the 
qualification  requiremente  for  raemberr 
of  the  group. 

-  The  responsibilities  reqaireaient  of 
TS  82.3.3  would  be  revieed  to  replace  a 
general  stetement  with  an  itemized  list 
of  specific  responsibiUties. 

-  The  reporting  of  the  CSRG,  specified 
by  TS  6.2.3.4.  would  be  revised  to  tefiect 
that  they  report  to  the  Manager  of 
Nuclear  Safety  Assurance,  rather  than 
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to  the  Director.  Nuclear  Safety  Review 
Board. 

-  The  recordkeeping  and  distribution 
requiremente  of  TS  6X3.5  would  be 
revised  to  require  that  records  of  CSRG 
activities  be  mainteined  for  the  life  of 
the  station,  and  that  reporte  of  CSRG 
activities  be  forwarded  to  the  Manager 
of  Nuclear  Safety  Assurance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TS  6.2.3  provides  requiremente  regarding 
administrative  controls  for  the  CSRG 
which  represents  the  "Independent 
Safety  Engineering  Group"  required  by 
Item  LB.1.2  of  NUREG-0737.  The  existing 
TS  6.2.3  is  ambiguous  and  lacking  in  the 
necessary  level  of  specificity  to  ensure 
effective  control  regarding  the  function, 
composition,  responsibilities,  reporting 
and  records  requiremente  of  the  CSRG. 
Hie  proposed  changes  would  correct 
this  deficiency  and.  thereby  provide 
increased  assurance  of  compliance  with 
Item  13.1.2  of  NUREG-0737. 

The  Commission  has  provided  certain 
examples  (51  PR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  proposed  changes 
do  not  match  the  examples.  However, 
the  staff  has  reviewed  the  licensee's 
request  for  amendmente  and  has 
determined  that  should  this  request  be 
implemented,  it  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety:  rather  these  changes 
ensure  that  the  administrative  control 
aspecte  for  the  CSRG  will  be  mainteined 
in  accordance  with  NUREG-0737 
requiremente  for  an  independent  safety 
engineering  group.  Accordingly,  the 
Commission  proposes  to  find  tiiat  the 
changes  do  not  involve  a  significant 
hazaids  consideration. 

Looal  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina, 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duke  Power  Company,  at  al.  Docket 
Nos.  58413  and  58414,  Catewba 
Nuclear  Station,  Unite  1  and  2,  York 
County.  South  Carolina 

Date  of  amendment  request  January 
17,1980 

Description  of  amendment  request 
The  proposed  amendmente  would  revise 
Technical  S^p«cification  (TS)  Table  3.3-5, 


Item  15,  and  Surveillance  Requirement 
(SR)  4.7.l.2.lb.4)  to  increase  the 
Auxiliary  Feedwater  (CA)  System 
suction  swapover  time  bom  less  than  or 
equal  to  15  seconds  to  less  than  or  equal 
to  16  seconds.  This  would  be 
accomplished  by  increasing  the  delay 
time  from  5  to  a  maximum  of  6  seconds. 
The  proposed  wording  of  the  notes 
associated  with  Item  15  of  TS  Table  3.3- 
5  and  SR  4.7.1.2.1b.4)  would  be  modified 
to  cleariy  state  that  the  6  seconds 
represent  the  maximum  delay  time  and 
that  a  shorter  delay  may  be  accepteble. 

This  proposed  change  is  in  response 
to  Corrective  Action  (9)  contained  in 
Licensee  Event  Report  (LER)  414/88-12 
dated  April  8 1988.  This  LER  described 
an  incident  at  Catewba  Unit  2  where 
Train  A  Suction  for  the  motor-driven  CA 
pump  inadvertentiy  swapp  i  over  from 
the  normal  condensate  grade  supply  to 
the  Nuclear  Service  Water  System. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  existe 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluted:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendmente  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  would  reduce  the 
probability  of  an  inadvertent  swapover 
and  would  not  affect  the  previously 
evaluated  accident  analyses  discussed 
in  the  Final  Safety  Analysis  Report. 

The  proposed  amendments  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  increase  in  the  swapover  time  would 
not  significantly  impact  the  design  basis 
of  the  system  and  no  new  modes  of 
operation  are  introduced. 

The  proposed  amendmente  do  not 
involve  a  significant  reduction  in  a 
margin  of  saiety  because  the  changes 
would  reduce  the  probability  of  an 
inadvertent  swapover  without 
increasing  ite  consequences. 

Accordingly,  the  Commission  has 
concluded  that  the  requested  changes 
meet  the  three  standards  and.  therefore, 
has  made  a  proposed  determination  that 
the  requested  license  amendmente  do 


not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Con^>any.  422  South 
Church  Street  Chariotte.  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duke  Power  Company,  Docket  No*.  58- 
368  and  58-378  McGufre  Nuclear  Station. 
Unite  1  and  2,  MedJenbuig  County. 
Nordi  Carolina 

Date  of  amendment  request 
November  28, 1988 

Description  of  amendment  request 
The  proposed  amendmente  would 
change  the  name  of  the  "Station  Safety 
Review  Group  (SSRG)"  in  Technical 
Specification  (TS)  6.2.3  to  the  "McGuire 
Safety  Review  Group  (M5RG)."  The 
change  to  TS  6.2.3  would  also  clarify 
and  supplement  the  specified  function, 
composition,  responsibilities,  reporting, 
and  records  requirements  for  the  MSRG 
consistent  wiUi  Item  LB.1.2  of  NUREG- 
0737.  ^>ecifically, 

-  The  function  of  the  MSRG  in  TS 
6.2.3.1  would  be  revised  to  specifically 
define  the  function  of  the  group. 

-  The  composition  of  the  MSRG  in  TS 
6.2.3.1  would  be  revised  to  add  the 
qualification  requiremente  for  members 
of  the  group. 

-  The  responsibihties  requirement  of 
TS  6.2.3.3  would  be  revised  to  replace  a 
general  statement  with  an  itemized  list 
of  specific  responsibilities. 

-  The  reporting  of  the  MSRG,  specified 
by  TS  6.2.3.4.  would  be  revised  to  reflect 
that  they  report  to  the  Manager  of 
Nuclear  Safefy  Assurance,  rather  than 
to  the  Director,  Nuclear  Safefy  Review 
Board. 

-  The  recordkeeping  and  distribution 
requirements  of  TS  6.Z3.5  would  be 
revised  to  require  that  records  of  MSRG 
activities  be  maintained  for  the  life  of 
the  station,  and  that  reporte  of  MSRG 
activities  be  forwarded  to  the  Manager 
of  Nuclear  Safety  Assurance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TS  6.2.3  provides  requirements  regarding 
administrative  controls  for  the  MSRG. 
The  MSRG  at  McGuire  represents  the 
"Independent  Safefy  Engineering 
Group"  which  is  required  by  Item  I.B.I.2 
of  NUREG-0737.  The  existing  TS  6.2.3  is 
ambiguous  and  lacking  in  the  necessary 
level  of  specificity  to  ensure  effective 
control  regarding  the  function, 
composition,  responsibilities,  reporting 
and  records  requirements  of  the  MSRG. 
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The  propoMd  changes  would  correct 
this  deficiency  and.  thereby  provide 
increased  assurance  of  compliance  «rith 
NUREG-07S7  Item  LBJ.2. 

The  CoBonission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likriy 
to  inv^ve  no  significant  hazards 
considerations.  One  of  the  examples  (i) 
is  "a  purely  administrative  change  to 
tedmical  specifications;  for  example,  ~. 
a  change  in  namendatnre."  The  change 
to  replace  SSRG  by  MSRG  matches  diis 
example.  The  other  proposed  changes 
do  not  match  the  examples.  However, 
the  staff  has  reviewed  the  licensee's 
request  for  amendments  and  has 
determined  that  should  this  request  be 
implemented,  it  would  not  (1)  Involve  a 
■ignHicant  increase  in  Ibe  probability  or 
consequeocas  of  an  accident  prevtoasiy 
evahiatad,  (2)  create  the  poasibili^  of  a 
new  or  diffafeat  kind  of  aoddant  Dooi 
any  aoddeat  previoosiy  evahwted.  or  (3) 
involve  a  significant  redoctioa  in  a 
margin  of  safet]r;  rather  thaee  changes 
ensure  that  tlM  adaynistrative  control 
aspects  for  dM  MSRG  will  be 
maintained  in  aooerdanoe  with  the 
NURSG-ors?  requireaBents  for  an 
independent  safety  eo^aeering  group. 
Accordingly,  the  Commission  proposes 
to  find  that  the  changes  do  not  involve  a 
■iyrificant  hazards  consideration. 

Local  Public  Docamaat  Room 
location:  Atkins  Library,  University  of 
North  CaroUna.  Charlotte  (UNCC 
SUtion).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street.  Chiarlotte,  North  Carolina 
28242 

NRC  Project  Director  David  E 
Matthews 

Florida  Powar  Cotpomfaai,  at  aL, 
Docket  Na  88-aM,  Crystal  Kivar  Unh 
Na  S  Nodsar  Geoarafliag  PisBt,  Cttras 
Coiaity.  Florida 

Date  of  amendment  request 
December  23, 1968 

Description  of  amendment  request 
The  amendment  would  allow  the 
licensee  to  store  fuel  of  np  to  4.5  percent 
enrichment  in  both  the  dry  fuel  storage 
racks  and  storage  pool  A.  This  request  is 
a  result  of  the  licensee's  intent  to  use 
fuel  of  up  to  4.2  percent  enrichment 
during  F^el  Cycle  9.  The  licensee  is 
cnrrendy  limited  to  storing  fuel  of  4.0 
and  3J  percent  enridmient  in  the  dry 
fuel  storage  radcs  and  storage  pool  A 
respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  criteria 
for  determining  whether  a  significant 
hazards  consideration  exists  (10  CFR 
60S2(c)).  A  proposed  amendment  to  an 
opwating  hoense  for  a  faciUty  involves 


no  significant  hazards  considerations  if 
operation  of  the  facility  to  accordance 
with  the  propoeed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  die  possibility  of  a  new  or 
dUTeient  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  ttie  above 
three  criteria  in  the  amendment 
application  and  made  a  no  significant 
hazards  consideration  determination.  In 
regard  to  the  first  critoion  the  licensee 
provided  the  foUo%ving  analysis: 

This  amendment  wU  not  involve  a 
significent  iaae—  in  flw  probat>lhty  or 
coMaegmnces  of  aa  aoddent  prevkxisty 
evahiatad. 

An  iocfease  in  faei  enridment  wiii  not  by 
itself  affsct  the  mixtnie  of  fiMioo  prodoct 
nuclides.  A  chaise  in  fud  cycle  daeigD  wiiich 
makes  use  of  an  Increa— d  enridment  aiay 
result  in  fuel  bumtip  consistiM  <tf  a 
somewliat  different  oiixture  of  nudides.  The 
effect  of  tlda  instance  is  insignificant 


(a)  Tlie  iaotopic  aiixture  of  tlie  iiradiated 
assembly  is  relatively  insensitive  to  the 
esaeafdily's  initiBl  eoriduMnL 

(b)  Most  aoddeat  doeee  are  such  a  saaaH 
fraction  of  10  CFR  Part  IQO  Units,  a  large 
margin  exists  Iwfore  any  rhsnge  iMcomes 
sign^oaot 

(c)  Tlie  change  in  Pu  content  wiiich  would 
resuh  from  an  increase  in  buraop  would 
prodooe  Braie  of  some  nssion  produd 
nadidee  and  less  of  other  nodides.  Snail 
increases  in  soaw  doses  are  offset  by 
reductians  ia  otiier  doses.  The  radioioglcal 
consequences  of  acddents  are  not 
significantly  chaagad. 

With  respect  to  the  second  criterion 
the  licensee  stated: 

This  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
aoddent  from  any  accident  previously 
evaluated. 

As  indicated  in  tlie  endosed  analysea,  an 
unplanned  criticality  event  will  not  occur  as 
Keff  will  not  exceed  0.95  with  the  maxiianm 
allowable  enriched  fuel  in  pool  A  and 
flooded  with  unborated  water,  or  tiie  dry 
storage  racks  immersed  in  a  water  mist  of 
7.5%  moderator  density.  Criticality  is  possible 
for  a  mist  environment  only  if  the  higher 
enriched  fuel  occupies  all  of  the  locations  in 
the  dry  storage  racks  including  those  which 
are  required  to  be  vacant.  To  prevent  (this] 
occurrence,  FPC  commits  to  establish 
controls  to  predude  improper  fuel  storage. 

In  regards  to  the  third  criterion  the 
licensee  provides  the  following 
statement: 

This  amendment  will  not  involve  a 
significant  reduction  in  a  aiaigin  of  safety. 

While  die  increased  enrichment  in  pool  A 
and  the  dry  storage  racks  may  lessen  the 
margin  to  criticality  this  reduction  is  not 
significant  because  the  overall  safety  nuugin 
is  within  NRC  criteria  of  Keff  (less  than]  0J6 
(NRC  Standard  Review  Man.  Section  9.2.1). 


Iherefbre,  titis  amendment  request 
satisfies  the  criteria  specified  in  10  CFR  60.92 
for  amendments  wiiich  do  not  invotve  a 
significant  haxards  oonsideration. 

The  staff  has  reviewed  the  analysis 
provided  by  the  licensee  in  support  df  a 
no  significant  hazards  oonsideration 
determhiation.  The  staff  agrees  with  the 
licensee's  analysis  and  beueves  that  the 
licensee  has  met  the  criteria  for  such  a 
determination.  TTierefore.  die  staff 
proposes  to  determine  that  the  proposed 
change  does  not  imrcrive  s  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Pubhc  Library, 
068  N.W.  First  Avenue,  CrysUl  River, 
Florida  32829 

Attorney  for  licensee:  R.  W.  Neiser, 
Senior  Vice  President  and  General 
Counsel  Florida  Power  Corporation.  P. 
O.  Box  14042.  St  Petersburg.  Florida 
33733 

NRC  Projea  Director:  Herbert  N. 
Berkow 

GsMral  PobBc  IMMes  Nudaar 
Cotporation.  Dodiet  No.  8»-S20.  Three 
MBalslaBd  NadaarStadoii,  Unit  No.  2. 
(TMKS),  Danphfai  Covnty.  Pennsyhmnia 

Date  of  amendment  request 
December  4, 1987 

Description  of  amendment  request 
The  proposed  aoiendment  would  revise 
TMI^  Operating  License  No.  IX>R-73  bf 
modifying  Appendix  A  Technical 
^;>ecifications  Sections  1.13  - 
Definitions,  and  3  -  iJmiting  Conditions 
for  OperatioiL  The  proposed  amendment 
would  revise  the  qwdfications  ralated 
to  fin  protection  systems  at  TMI-2.  The 
proposed  changes  would  align  license 
requirements  of  fire  protection  systems 
consistent  with  the  current  as  well  aa 
future  plant  conditions  through  the 
remainder  of  the  current  cleannp 
operations. 

A  revised  definition  of  Tire 
Suppression  Water  System",  Section 
1.13.  is  proposed.  The  detinition 
describes  the  componenta  of  the  fire 
suppression  water  system.  The  revised 
ded^tion  deletes  the  terms  "sprinkler" 
and  "spray  system  riser"  to  be 
consistent  with  the  revised  requirements 
of  Technical  Specification  3.7.10.2 
Deluge/^rinkler  Systems. 

The  licensee  proposes  to  revise 
Technical  Specification  3.7.iai,  Fire 
Suppression  Water  Syatem.  by 
eliminating  one  of  four  separate  and 
redundant  high  pressure  fire  pumps  and 
one  of  four  separate  water  supplies 
supplying  water  to  die  pumps.  The 
licensee  further  proposes  to  delete  the 
requirement  to  maiiitain  operability  of 
die  Unit  2  River  Water  Intake  Diesel 
Fire  Pump  and  die  Unit  2  River  Water 
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Intake  Structure.  The  licensee  also 
proposes  to  remove  the  terms 
"sprinkler"  and  "spray  system  user"  to 
be  consistent  with  the  revised 
requirements  of  Technical  Specification 
3.7.10.2  -  Deluge/Sprinkler  Systems. 

Technical  SpcNdncation  3.7.10.2  - 
Deluge/Sprinlder  Systems,  would  be 
deleted  l^  the  licensee.  The  current 
Technical  ^ledfications  require  deluge 
and/or  sprinkler  systems  in  a  number  of 
areas  in  the  TMI-2  ventilation  system. 
The  purpose  of  this  system  is  for 
suppression  of  diarcoal  filter  fires  in  the 
ventilation  system.  The  licensee  has 
determined  that  the  ventilation  system 
is  no  longer  necessary  to  mainta^  the 
safe  riintdown  condition  of  the  plant  or 
to  maintain  off-site  doses  to  less  than  10 
CFR  Part  100  limits. 

Section  3.7.10.3  -  Halon  System, 
requires  that  the  Halon  systems  in  die 
Cable  and  Traasformer  Rooms  and  four 
zones  of  the  air  intake  tunnel  be 
operable.  The  Ucensea  iMoposes  to 
delete  this  system.  The  licensee  has 
detannined  that  dwse  areas,  protected 
by  dha  Haka  systess  and  located  outside 
tha  Reactor  Building,  would  not  affect 
tbts  safe  shutdown  condition  of  the  plant 
nor  woold  it  muh  fax  an  off-site  release 
greater  dian  10  CFR  Part  100  limits. 

Tadudcal  ^tedfications  3.7.11  - 
Pnalration  Fire  Barriers,  would  be 
delated  by  the  licensee.  The  current 
Technical  Specification  requires  that  all 
penetration  fire  barriers  protecting 
safety  related  ^ems  be  fnncttonaL  The 
Noeaanber  17, 1987  revised  Fire 
PkotecttoB  Program  Evahiatkm 
estebbshes  the  Reactor  Boildhig  as  the 
only  fire  area.  Tlie  licensee  has 
determined  that  maintenance  of  die 
penetration  fire  barriers  are  not 
necessary  to  ensure  the  safe  shutdown 
oftheCadlity. 

The  lioenaea  proposes  to  modify  the 
Bases  Secttoa  S/4.S.3.8  and  3/4.3.3.9- 
Fire  Detection  lastrumentetiost.  by 
makiii«  refirf^  to  the  TMI-2  Fire 
Protocttoa  Program  Evaluation  widi 
regard  to  adeqoate  fire  warning 
capabilify,  delete  reference  to  safety 
related  equipment  and  permit  remote 
surveillance  techniques  in  Uea  of  fire 
patrols  when  fire  detection 
instrumentotioo  is  inoperative. 

Bases  Section  3/4.7.10  •  Fue 
Suppression  ^sterns,  would  be 
similariy  Bsodified  oiaking  reference  to 
die  ThO-l  Fire  Protectton  Program 
Evaloatiao  with  regard  to  adaqnate  fire 
suppression  capafaWfy,  and  drieto 
reference  to  the  fire  sopiwession  system 
capability  to  minimize  poitential  damage 
to  safety  rriated  equipment  T%e  Basis 
currently  refers  to  four  main  fire  pumps 
in  the  fire  suppression  system. 
Consistent  with  the  changes  proposed  in 


Sectitm  3.7.iai.  the  Basis  would  be 
changed  to  refer  to  three  main  fire 
pumps.  The  licensee  alao  proposes  to 
delete  the  reference  to  the  necessify  for 
immediate  corrective  measures  should 
the  fire  suppression  water  system 
become  inoperative.  The  licensee 
proposes  instead  to  stete  that  the 
inoperability  of  the  system  would  not 
affect  the  capability  to  maintain  the  safe 
shutdown  condition  oi  the  plant  nor  the 
capability  to  prevent  off-site  releases 
greater  dian  10  CFR  Part  100  limits.  The 
licensee  would  retain  the  stetement  that 
if  portions  of  the  fire  suppression  system 
are  inoperable,  alternate  backup  fire 
fighting  equipment  would  be  made 
available  in  affected  areas  until  the 
affected  eqiapment  could  be  restored  to 
service. 

The  licensee  proposes  to  delete  Basis 
Section  3/4.7.11  Penetration  Fire 
Barriere.  consistent  with  the  request  to 
delete  Section  3.7.11  -  Penetration  Fire 
Barriers. 

Basis  for  proposed  no  significant 
haxards  cortsideration  determination: 
The  Coramissi<m  has  provided 
standards  for  determining  whether  a 
significant  hazards  oonsideration  exists 
in  10  CFR  5afle(c).  A  proposed 
amendment  to  an  operating  licmse  for  a 
facihtv  involves  no  si^iificant  hazards 
consiiisration  if  operation  of  the  fedlity 
in  accordance  widi  the  proposed 
amendment  would  not  (1)  involve  a 
aigtiifirjnt  increase  in  the  probabilify  or 
consequences  of  an  acddent  previously 
evaluated.  (2)  create  the  possibility  of  a 
new  or  different  kind  of  acddent  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saiefy. 

TMl-2  is  CHiientiy  in  a  post-accident 
cold  shutdo«ini.  long-term  cletuiup  mode, 
with  saffirimt  decay  heat  removal 
assored  by  direct  heat  loss  brNB  the 
reactor  coolant  system  to  the  reactor 
building  atmosphere.  The  licensee  is 
presendy  engaged  in  defueling  the 
damaged  reactor,  decontaminating  the 
facility  and  readying  the  plant  for  long- 
term  storage.  As  of  the  end  of  December 

1988.  apinoximately  70  percent  of  the 
feel  contained  in  the  reactor  vessd  has 
been  removed.  Defueling  the  facility  has 
progressed  to  the  regions  below  the 
location  of  the  oiigfaial  core  volume. 
Defeeling  activities  within  the  reactor 
builchng  will  be  completed  by  faU  of 

1989.  The  staff  has  detomined  ia 
previous  license  amendments,  that  the 
potential  accidents  analyzed  for  TMI-2 
in  the  current  deaaup-flsode  are 
bounded  in  scope  and  severify  l^  the 
range  of  acddento  originally  analyzed  in 
die  facility  FSAR.  Tlie  chaiiges  proposed 
by  the  licensee  are  changes  to  the 
Appendix  A  Technical  Spedfi<»tions 


reducing  the  fire  protection 
requirements  necessary  to  assure  the 
safe  shutdown  of  the  facility.  Since  the 
fadlity  is  in  a  safe  shutdown 
configuration,  the  reactor  system  is  not 
pressurized  and  the  core  is  partially 
defueled  the  licensee  asserts  that  a 
reduction  in  fire  protection  measures  is 
warranted  and  that  off-site  doses,  even 
in  the  event  of  a  fire,  would  be  less  than 
10  CFR  Part  100  limits. 

The  proposed  changes  do  not 
significantly  increase  the  probabilify  or 
consequences  of  an  acddent  previousfy 
evaluated.  The  proposed  changes  to  the 
Technical  Specifications  are  based  on  a 
safefy  analysis  conteined  in  the 
November  17, 1987  Fire  Protection  Plan 
Evaluation  (FPPE)  submitted  by  the 
licensee  in  support  of  the  proposed 
changes.  The  FPPE  condiides  that 
maintenance  of  cmly  one  fire  area,  the 
TMI-2  Reactor  Building,  is  fustified  and 
that  this  assumption  wiD  not  affed 
either  the  capabilify  to  maintein  the 
monitored  safe  shutdown  condition  of 
the  plant  nor  result  in  off-site  doses 
greater  than  10  CFR  Part  100  limits. 

The  proposed  changes  do  not  create 
the  possibdify  of  a  new  or  different  kind 
of  acddent  from  any  acddent  previously 
evaluated  because  no  new  modes  of 
operation  or  new  equipment  are  being 
introduced.  The  proposed  changes  do 
not  involve  a  si^iificant  reduction  in  a 
margin  of  safefy  since  the  changes  are 
consistent  with  the  results  of  the  recent 
Fire  Protection  Program  Evaluation  and 
do  not  affed  the  capabilify  of  the 
licensee  to  maintain  the  safe  shutdown 
condition  of  the  facllify  nor  result  in  the 
possibilify  of  off-site  doses  greater  than 
10  CFR  Part  100  limite.  The  propcMsed 
changes  will  still  require  fire  detection 
and  suppression  capabilify  in  the 
Reador  Building. 

Based  on  the  above  consideratiooa. 
the  staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
sipiificant  hazards  consideration. 

Local  Public  Document  Room 
location:  State  Library  of  Pennsylvania 
Government  Publications  Section. 
Education  Building.  Walnut  Street  and 
Commonwealth  Avenue.  Harrisburg. 
Pennsylvania  1712&. 

Attorney  for  licensee:  Ernest  L.  Blake. 
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Date  of  amendment  request 
Decaaiber23.1968 
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DetcripUon  of  amendment  request 
Th«  propoMd  amendment  would  change 
the  Technical  Specifications  to  show  a 
new  location  for  one  of  the  backup 
seismic  monitors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  seismic  monitor  being  moved  is 
currently  in  a  location  to  detect  peak 
accelerations  on  the  reactor  coolant 
system  (RCS)  piping  by  being  attached 
to  a  pipe  directly  connected  to  the  RCS 
piping.  The  location,  however,  is  in  a 
harsh  environment  subject  to  vibrations 
from  a  reactor  coolant  pump.  The 
environment  and  vibrations  continually 
damage  the  monitor  rendering  it  useless. 
The  new  location  will  also  place  the 
monitor  on  a  connected  pipe  to  the  RCS 
and  should  provide  comparable 
information  with  less  chance  of 
unrelated  damage.  These  backup 
seismic  monitors  do  not  influence  any 
accident  previously  evaluated  except 
possibly  for  the  small  added  weight  of 
the  monitor  on  the  connecting  pipe.  The 
licensee  has  evaluated  the  effects  of  the 
added  weight  at  the  new  location:  the 
weight  does  not  cause  the  new  seismic 
stress  valves  to  exceed  any  limits. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  monitor  provides  backup 
information  to  verify  seismic  induced 
stress  calculations.  It  is  not  powered  by 
external  power  sources  and  the  weight 
at  the  new  location  should  have  no 
effect  on  the  piping.  The  mounting  clamp 
and  monitor  meet  seismic  Category  1 
requirements  and  should  not  fall  during 
a  seismic  event  and  local  pipe  whip 
restraints  should  prevent  the  monitors 
from  becoming  missiles  after  a 
postulated  pipe  break.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

The  monitor  provides  backup 
recording  to  verify  seismic  induced 
stress  calculations.  The  new  location 
still  provides  information  on  the  RCS 


piping  and  the  monitor  should  have  no 
effect  on  the  new  piping  location.  The 
current  location  renders  the  monitor 
useless  while  the  new  location  restores 
the  margin  of  safety  as  a  backup 
monitor  as  originally  required.  Therefore 
the  proposed  diange  does  not  involve  a 
significant  reduction  in  a  margin  of 
safefy. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  change  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lake&t)nt. 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
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Date  of  amendment  request 
December  6, 1988,  as  supplemented 
December  30, 1988. 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Specifications  (TS)  as 
required  to  support  the  Cycle  4  fuel 
reload.  Specific  changes  would  be  made 
in  the  Bases  for  Section  2.1,  "Safety 
Limits,"  the  TS  and  Bases  for  Section  3/ 
4.2,  "Power  Distribution  UmiU,"  and  TS 
6.3.1,  "Fuel  Assemblies."  Specifically, 
the  proposed  Technical  Specification 
changes  address  the  following: 

(a)  The  addition  of  one  MAPLHGR 
curve  for  the  new  8x8  fuel  type. 

(b)  The  revision  of  the  MAPLHGR 
curve  for  8x8  fuel  during  Single  LOOP 
Operation  (SLO). 

(c)  The  revision  of  flow  dependent 
thermal  limiU,  MAPFAC,.  and  MCPR^ 
based  on  all  ANF  core  for  Cycle  4. 

(d)  The  revision  of  power  dependent 
MCPR,  MCPR^  based  on  analyses 
specific  to  an  all  ANF  core  for  Cycle  4. 

(e)  Changes  associated  with  the 
addition  of  four  9x9-5  Lead  Test 
Assemblies  (LTAs)  introduced  in  Cycle 
4.  The  applicable  MAPLHGR  and  LHGR 
curves  are  added. 

(f)  The  revision  of  design  description 
of  the  fuel  assemblies  consistent  with 
Item  (e)  above  (administrative). 

(g)  Administrative  changes  (editorial). 
Basis  for  proposed  no  significant 

hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  A  proposed 


amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not-  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  sigi^cant  reduction  in  a 
margin  of  saJFety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  license  amendment 
The  licensee's  analysis  of  the  proposed 
amendment  against  the  three  standards 
in  10  CFR  50.92  is  reproduced  below. 

1.  a)  This  change  introduces  one 
MAPLHGR  limit  for  the  new  8x8  fuel.  This 
change  only  introduces  a  new  MAPLHGR 
limit  and  does  not  affect  the  precursors  to 
any  event  previously  evaluated.  Therefore, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  of  any  event 
previously  evaluated. 

The  peaic  clad  temperature  (PCT)  for  the 
new  8x8  fuel  was  calculated  based  on  the 
same  bounding  MAPLHGR  Umlt  which  was 
used  in  the  analyses  for  Cydas  2  and  3.  [The 
MAPLHGR  operating  liinlts  in  the  Technical 
Specifications  for  Cycles  2, 3  and  4  are 
bounded  by  the  MAFUiCR  limit  used  in 
LOCA  analysis.]  Small  variations  in  PCT, 
compared  to  the  bounding  PCT  calculated  in 
Cycle  2,  are  observed  as  a  result  of  minor  fuel 
design  differences  (e.g.,  lattice  radial 
enrichment  and  therefore,  power 
distribution).  The  maximum  increase  in  PCT 
relative  to  Cycle  2  is  11  degrees  F  at  20  GWd/ 
MTU.  This  increase  is  neg^ble  compared  to 
the  calculated  PCT  which  is  more  than  500 
degrees  below  the  10  CFR  Sa40  limit  of  220O 
degrees  F.  Therefore,  tlie  proposed  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  any  event  previously 
evaluated. 

b)  This  change  consists  of  a  revision  to  the 
SLO  MAPLHGR  limit  for  the  8x8  fuel  types.  It 
only  redefines  the  SIX)  MAPLHGR  limit  and 
does  not  affect  the  precursors  to  any  event 
previously  evaluated.  Therefore,  this  change 
does  not  involve  a  significant  increase  in  the 
probability  of  any  event  previously 
evaluated. 

The  revised  SLO  MAPLHGR  limit 
conservatively  bounds,  during  Cycle  4,  the 
individual  MAPLHGR  limits  for  the  8x6  fuel 
types.  Therefore,  this  change  does  not  involve 
a  significant  increase  in  the  consequences  of 
any  event  previously  evaluated. 

c)  This  diange  consists  of  revisions  to  the 
MCPRf  and  MAPFAC,  limiU.  The  revised 
limits  are  based  on  ANF's  methodology,  are 
defined  for  specific  modes  of  operation  and 
do  not  take  credit  for  the  core  flow  limiter. 
These  ciianges  only  redefine  the  flow 
dependent  thermal  limits  and  do  not  affect 
the  precursors  to  any  event  evaluated 
previotuly.  Therefore,  these  changes  do  not 
involve  a  significant  increase  in  the 
prol>ability  of  any  event  evaluated 
previously. 
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As  a  result  of  tliis  change,  both  reductioa 
and  increase  is  dw  Cyde  3  limits  ars 
observed.  However.  Ute  revised  MCPR*  and 
MAFFACf  operating  limits  were  constructed 
in  a  conservative  manner.  The  limiting  flow 
runout  event  will  not  cause  the  plant  to 
exceed  the  MCPR  safety  limit  or  the  LHGR 
120%  overpower  line  even  with  the  plant 
initially  at  the  revised  operating  limits. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
consequences  of  any  event  previously 
evaluated. 

d)  This  change  consists  of  a  revision  to  die 
MCnt,  limit  The  revised  MCPR,  limit  is 
based  on  ANFs  methodology  applied  to  a  full 
ANF  core,  lite  limit  is  lower  than  the  Cycle  3 
limit  above  40ft  of  rated  power  up  to.  but  not 
indodin^  100%  power.  Below  40%  of  rated 
power  and  at  100%  power,  the  limit  is 
unchanged.  This  change  only  redefines  the 
MCPR,  limit  and  does  not  affect  the 
precuiBors  to  any  event  previously  evaluated. 
Therefore,  this  change  does  not  involve  a 
significant  iacraase  in  tlie  probebility  of  any 
event*previousty  evahtated.  Cycle  4  analysis 
demonstralad  that  the  limitiag  events  wiH 
resuh  in  a  CPR  above  the  MGPR,  operatiag 
limit  Therefore,  the  proposed  diange  does 
not  involve  a  significant  increase  in  the 
conseqaeoces  of  any  event  previously 
evaluated. 

e)  This  change  addresses  tlie  introdnctien 
of  four  (4)  LTAs  ioto  the  core  for  Cyde  4 
operatioa.  The  thennaL  mechanical  and 
neulronic  perttwanee  of  die  LTAs  has  been 
detemtaed  for  the  Uniting  events  evahuled 
by  ANF  for  Cyde  4.  The  LTAs  have  been 
determined  fbr  the  Kmiliag  events  evahnted 
by  ANF  for  QfcIs  4.  The  LTAs  have  been 
shewn  to  be  compmUble  wMh  the  co-resident 
BxB  fuel  sssiiaihilns  Therefore,  introductioa 
of  Ike  LTAs  datfaf  Cyde  4  does  not  affiect  the 
piecisots  to  aay  event  evahiated  previously 
for  BxS  hoL  Thsrafora,  this  change  does  not 
involve  aetgntfteaat  Inueass  ta  the 
probahihty  of  any  event  ptevkMisly  evaluated 
for  8x8  fad.  Tlw  Cyde  4  reload  analysis 
shows  tiial  (he  LTA  performance  is  bomded 
by  ttie  peifon— nee  of  tlw  oo-reeident  8x8 
fuel  TUa  is  enaarsd  by  the  LTAs  being 
placed  In  aeo-MnMingoars  k>catioas. 
Thefefore.the  introdMction  of  LTAs  does  not 
involve  a  significant  mcrease  in  the 
coneeqiiencas  of  any  event  previoealy 
evahntofl. 

f)  Tliis  diange  is  administrative.  Therefore. 
it  dees  not  involve  a  si^iificant  Increase  in 
the  prebabdity  or  conseqoences  of  an 
accident  pievioiidy  evaiaatod. 

g)  These  changes  are  administrative. 
Tlwrefore.  they  do  not  involve  a  significant 
increase  in  the  probabihty  or  consequences 
of  an  accident  previoosly  evahiated. 

Overall,  the  proposed  changes  define 
parameters  determined  conservatively  and 
consistent  with  die  fad  wfaicfa  witl  be 
resident  in  tite  core  during  Cycle  4.  They  do 
not  affect  tiie  precursors  to  any  accident 
previoosly  evaluated.  These  changes, 
therefore,  do  not  involve  a  significant 
-increase  in  die  probability  or  consequence  of 
any  aoddent  previously  evahiated. 

2.  The  new  ShB  fad  type  is  of  a  design 
similar  to  tiie  bul  preaenl  in  the  core.  It  has 
been  determined  by  ANF  diat  the  8x9x-5  LTA 


is  compatiUa  with  the  8x8  bid  and  will  not 
create  the  possibiUty  of  a  new  or  different 
kind  of  acddent  The  proposed  changes  do 
not  involve  any  new  modes  of  operation,  any 
plant  modifications  or  any  changes  to 
setpoints.  Therefore,  ttie  proposed  changes 
do  not  result  in  tlie  creation  of  any  new 
precarsors  to  any  accident  They  only 
introduce  new  and  revised  MAPLHGR.  LHGR 
and  off-rated  power  and  flow  limits.  These 
limits  have  been  determined  using 
methodologies  similar  to  those  used  for 
previous  cycles.  The  administrative  change 
have  no  effect  on  any  accidents.  Therefore. 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  a)  This  change  introduces  one 
MAPLHGR  limit  for  die  new  8x8  hid.  The 
peal(  clad  temperature  (PCT)  for  the  new  8x8 
fuel  was  calculated  based  on  the  same 
bounding  MAPLHCX  Umit  which  was  used  in 
the  analyses  for  Cydes  2  and  3.  Small 
variatioos  in  PCT,  oompared  to  the  bounding 
PCT  calculated  in  Cycle  2  are  observed  as  a 
result  of  minor  fuel  design  differences  (e-g^ 
lattice  radial  enrichment  and  tlierefore. 
power  distributian).  The  maximum  increase 
in  PCT  relative  to  Cyde  2  is  11  degrees  F  at 
li)GWd/MTU.  The  availabie  margin  to  the 
10CFRS0.46  Umit  of  2200  degrees  F  at  diis 
expoesK  is  greater  than  500  degrees  F. 
Therefore,  the  introduction  of  the  new 
MAPLHGR  limit  does  net  invdve  a 
significant  reduction  in  tlie  margin  of  safety. 

b)  This  rhangs  consists  of  a  revision  to  fee 
SLO  MAPLHGR  Umit  for  8K8  fawL  The 
revised  SLO  MAPLHGR  curve  coaservativdy 
bounds,  dutiag  Cyde  4.  dw  iadividud 
MAPLHOt  limito  for  »D  8x8  hid  types.  The 
method  used  to  calculate  off-rated 
MAPLHGR  limits  in  Cycle  3  is  maintained  for 
Cycfe  4.  Therefore,  revision  of  the  SLO 
MAPLHGR  hmit  does  not  involve  a 
significant  redactioa  in  die  aoar^  of  safety. 

c)  This  change  consists  of  revisions  to  tlw 
MCPRf  and  MAPFAC,  operatini  Usiits.  The 
revised  limits  are-based  on  ANFs 
methodology,  are  defined  far  specific  laedes 
of  operation  and  do  not  take  credit  far  the 
use  of  the  core  flow  limiter.  The  revised 
MCFRf  limit  is  based  oa  a  conservative 
bound  of  the  oaxinuim  achievable  core  Bow 
(110%  of  rated)  for  the  Usutiag  Bow  runout 
event  The  Cycle  3  limits  are  based  on 
maximum  core  floufs  of  102J  and  107%  of 
rated.  The  revised  MCPR,  Uauts  are  in 
general  lower  titan  the  Cyde  3  MCPR, 
operating  limits.  However,  tiie  ANF  Cyde  4- 
spedfic  safety  analyses  show  an  adequate 
margin  to  the  safety  limit  The  MCFRrUmil 
consists  of  two  curves  corresponding  to  Non- 
Loop  Manual  and  Loop  Manual  modes  of 
operation.  For  Non-Loop  Manual  modes,  the 
limiting  flow  runout  event  consists  of  a  two 
loop  runout  wlieicas  for  Loop  Manual  mode, 
the  Itmiting  event  consists  of  a  one  loop 
runout  Therefore,  the  limiting  consequences 
(flow  increase  and  the  associated  ddta  CPR) 
in  tlie  Loop 'Manual  mode  are  smaller  than  in 
the  Noo-Loop  Maaud  modes,  resulting  in  an 
added  CPR  margin  for  die  LOOP  Manual 
mode. 

The  MCPR,  operating  limit  is  constructed 
based  on  a  nundier  of  conservative 


assumptions:  1)  The  increase  in  flow  rate  for 
both  one  and  two  loop  runout  events  are  |sic| 
conservative  (see  report  NESOQ-88-0031. 2) 
the  ANF  analysis  assumes  a  conservative 
rod-line  for  the  limiting  flow  runout  event 
and  3)  the  MCPR,  limit  includes  an  added 
conservatism  to  address  performance 
variations  in  subsequent  c>'des  (NESDQ-88^ 
003  and  ANF-88-14a  Figure  51).  With  the 
plant  initially  at  tlie  revised  MCPR<  operatii^ 
limit,  the  hmiting  flow  run-out  event,  for  both 
Loop  Manual  and  Non-Loop  Manual 
operations,  will  result  in  a  final  CPR  above 
the  MCPR  safety  limit.  This  ensures  that  an 
adequate  margin  of  safety  is  available. 

The  basis  for  determining  the  MAPFAC, 
limits  is  similar  to  that  used  in  determining 
die  MCPR,  limits.  The  MAPFAC,  limit 
consists  of  two  curves  corresponding  to  Non- 
IXK>p  Manual  and  Loop  Manual  modes  of 
operation.  The  diange  in  MAPFAC,  under  llie 
more  restrictive  Loop  Manual  mode  (one  loop 
runout)  is  smaller  than  under  tlw  Non-Loop 
Manud  modes  (two  loop  runout).  The 
conservatisms  associated  with  the  assumed 
flow  increases  and  tlie  analysis  rod-line 
described  above  for  the  MCPR,  related 
analyses  are  appUed  to  the  MAPFAC, 
anal>'ses  as  weU.  With  tiie  plant  initially  on 
tiie  revised  MAPFAC,  hmit.  the  limiting  flow 
runout  event  for  both  Loop  Manual  and  Non- 
Loop  Manual  operations,  will  resuh  in  a  find 
MAPFAC,  below  the  120%  overpower  line. 
This  assures  an  adequate  margin  of  safety  for 
this  event 

Tlierefore.  tiie  proposed  changes  in  the 
MCPR,  and  MAPFAC,  limits  do  not  involve  a 
significant  reduction  in  the  margin  of  safiety. 

d)  This  diange  consists  of  a  revision  to  the 
MCPR,  limit.  The  revised  MCPR,  Umit  is 
based  on  ANFs  metliodology  applied  for  a 
fuU  ANF  core.  The  limit  is  lower  than  the 
Cyde  3  Umit  alwve  40%  of  rated  power  up  to. 
but  not  indoding.  100%  power.  Bdow  40%  of 
rated  power  and  at  100%  power,  the  limit  is 
unchanged.  Cyde  4  analj^  demonstrated 
that  even  with  the  plant  initially  on  the 
revised  MCPR,  operating  limit  tlie  analyzed 
limiting  care-wide  transients  and  kical  event* 
wiU  result  in  a  CFR  above  the  MCPR  safety 
limit  Tlierefore,  the  proposed  change  in  tlie 
MCPR,  Umit  does  not  invdve  a  significant 
reduction  in  the  nsargin  of  safety. 

e)  This  change  addresses  the  introduction 
of  four  (4)  LTAs  into  tlie  core  for  Cyde  4 
operation.  The  thermal  and  mechanical 
performance  of  tlie  LTAs  for  the  Umiting 
events  analyzed  by  ANF  for  Cyde  4  is 
bounded  by  the  performance  of  the  8x6  fueL 
MAiUlGR  and  LHGR  curves  specific  to  die 
9x9-5  LTA  have  been  developed  These 
curves  were  developed  using  the  same 
methods  as  were  used  for  the  8x8  fuel 
Compsjable  margins  to  the  PCT  and 
mechanical  desi^i  limits  were  shonvn  to  be 
available  for  the  LTAs.  Additional  margin  is 
introduced  by  pladng  the  LTAs  in  non- 
limiting  core  kx:ations.  Therefore,  the 
introduction  of  four  (4)  LTAs  does  not  involve 
a  gignificant  reduction  fan  the  margin  of 
safety. 

f)  This  rhsngs  is  administrative.  Therefore, 
it  does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 
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g)  Theae  changet  ara  administrativs. 
Therefore,  they  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Therefore,  these  changes  ((a)  through  (g)) 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
si^ficant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  lunior  College, 
McLendon  Library,  Raymond. 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman, 
Cook.  Purcell  and  Reynolds,  1200 17th 
Street,  NW..  Washington  DC  20036 

NRC  Acting  Project  Director  Edward 
A.  Reeves 

Mississippi  Powsr  k  Ugfat  Compsny, 
System  Energy  Rssouioes,  Inc.,  South 
Mississippi  Electric  Po«ver  Assodatioa, 
Docket  Na  S»-418,  Grand  Gulf  Nuclear 
SUtioii.  Unit  1,  daiborae  County. 
Mississippi 

Date  of  amendment  request 
December  16, 1988 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Specifications  (TS)  Section 
6.0,  "Administrative  Controls,"  by: 

1.  Replacing  references  to  specific 
staff  positions  identified  in  the 
composition  of  the  Plant  Safety  Review 
Committee  (FSRC)  and  the  Safety 
Review  Committee  (SRC)  with 
descriptions  and  qualifications  of 
required  personnel. 

2.  Adding  a  footnote  to  TS  Table  6^2- 
1,  "Minimum  Shift  Crew  Composition," 
to  allow  a  licensed  senior  reactor 
operator  (SRO)  on  the  crew  to  serve  in  a 
dual  capacity  as  SRO  and  shift  technical 
advisor  (STA). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  S0.92(c).  A  proposed 
amendment  to  an  operathig  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 


a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  license  amendment. 
The  licensee's  analysis  of  the  proposed 
amendment  against  the  three  standards 
in  10  CFR  50.92  is  reproduced  below. 

Change  1 

No  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

a.  The  replacement  of  specific  position 
titles  with  general  titles  and  requirements  is 
administrative.  The  proposed  change  does 
not  affect  assumptions  contained  in  plant 
safety  analyses,  the  physical  design  or 
operation  of  the  plant,  nor  ara  TS  that 
preserve  safety  analysis  assumptions 
affected.  The  same  level  of  expertise  applied 
to  the  PSRC  and  SRC  review  function  will 
exist  with  the  approval  of  the  proposed 
change.  There  will  l>e  no  loss  in  PSRC  or  SRC 
effectiveness  due  to  the  proposed  change. 
The  positions  which  are  important  to  safe 
operation  of  the  facility  will  continue  to  he 
specified  in  the  TS.  The  NRC  will  continue  to 
bis  informed  of  the  PSRC/SRC  composition 
through  the  UFSAR. 

b.  Therefore,  there  is  no  increase  in  the 
probability  or  consequences  of  previously 
analyzed  accidenta  due  to  the  proposed 
diange. 

2.  'This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

a.  The  proposed  change  is  administrative. 
No  physical  alterations  of  plant  configuration 
or  change  to  setpoints  or  operating 
parameters  are  proposed.  The  level  of 
position  qualifications  are  not  reduced  in  the 
TS.  The  same  level  and  quaUty  of  PSRC  and 
SRC  review  is  maintained  and  unaltered  by 
this  proposed  change. 

b.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a.  The  change  being  proposed  is 
administrative  and  does  not  relate  to  or 
modify  the  safety  margins  defined  in  and 
maintained  by  the  TS.  The  change  does  not 
alter  SERI's  commitment  to  maintain  a 
management  structure  that  contributes  to  the 
safe  operation  and  maintenance  of  the  plant. 
No  position  qualifications  are  being  reduced 
in  the  TS.  The  level  and  quality  of  PSRC  and 
SRC  review  is  maintained  since  there  will  be 
no  change  in  the  collective  talents  on  the 
PSRC  and  SRC  the  scope  of  independent 
review  conducted  by  the  PSRC  and  SRC  will 
be  unchanged. 

b.  Therefore,  this  proposed  change  «viU  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Change  2 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

a.  The  objective  of  the  STA  requirement  is 
to  improve  the  ability  of  an  operating  shift  to 
recognize,  diagnose  and  effectively  deal  with 


plant  transients  or  other  abnonnal 
conditions.  The  analysis  of  accidents  such  as 
Rod  Withdrawal  Error,  Rod  Drop  Accidents, 
etc.,  that  concern  operator  error,  do  not  take 
credit  for  the  STA  as  decreasing  the 
probability  of  occurrence  of  these  accidents. 
The  proposed  change  simply  provides 
flexibility  in  meeting  an  administrative 
requirement  and  does  not  involve  any 
modifications  or  change  in  the  plant 

b.  With  the  proposed  change.  CGNS 
operating  shift  personnel  will  continue  to 
have  the  expertise  to  recognize  and 
effectively  deal  with  plant  transients  or  other 
abnormal  events.  The  analysis  of  accidents 
such  as  Rod  Withdrawal  trmt.  Rod  Drop 
Accidents,  etc.  that  concern  operator  error, 
do  not  take  credit  for  the  STA  as  mitigating 
the  consequences  of  these  accidents.  Rather, 
these  accidents  are  mitigated  by  plant  design 
(i.e.  Rod  Pattern  Control  System,  Shutdown 
Margin,  Core  Monitoring  Instrumentation, 
etc.).  The  proposed  change  is  administrative. 
The  expertise  of  the  operating  shift  is  not 
jeopardized  and  the  radiological 
consequences  of  any  evaluated  accident 
remain  unchanged. 

c.  Therefore,  there  is  no  increase  in  the 
prol)ability  or  consequences  of  previously 
analyzed  accidents  due  to  the  proposed 
change. 

2.  "This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  previously  evaluated. 

a.  The  proposed  change  does  not  involve 
any  modifications  or  changes  in  the  plant 
This  is  an  administrative  change  in  which  die 
ability  of  the  operating  shifi  is  not 
jeopardized.  Since  the  STA  has  no 
operational  responsibilities  or  duties  on  shift 
other  than  those'associated  «vith  plant 
transients  and  accidents,  combinbig  the  Shift 
Superintendent  or  the  second  SRO  function 
with  the  STA  will  not  introduce  any  new 
opportunity  for  operator  error  to  occur. 

b.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety 

a.  The  proposed  change  %vill  not  have  any 
effect  on  safety  limits,  boundary  performance 
or  system  performance.  The  STA  or  SRO/ 
STA  will  continue  to  monitor  thermal  limits, 
thermal  power,  core  fiow,  reactor  pressure 
and  level  to  ensure  safety  limits  are  not 
exceeded  in  normal  or  abnonnal  situations. 

b.  The  functions  of  the  STA  will  continue  to 
be  carried  out  by  an  individual  on  shift.  That 
individual  on  shift  will  continue  to  have  the 
knowledge,  training,  experience,  and 
expertise  required  to  assess,  analyze,  and 
evaluate  plant  transients  and  accidents. 
There  will  be  no  detraction  from  the 
operating  duties  of  the  SRO  or  STA. 

c.  The  proposed  change  still  would  meet 
the  current  NRC  position  on  training  and 
qualification  of  ST  As.  In  addition.  NRC  shifi 
staffing  requirements  would  still  be  met  with 
the  proposed  change. 

d.  Therefore,  this  proposed  change  will  not 
involve  a  reduction  in  the  margin  of  safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and. 
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therefore,  involves  no  significant 
hazards  coiuideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposed 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration.  ' 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond. 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman. 
Cook,  Purcell  and  Reynolds,  1400  L 
Street.  NW.,  Washington,  DC  20005 

NRC  Project  Director  ElinotG. 
Adensam 

Mississippi  Power  ft  Lig^  Company, 
System  Energy  Resources,  In&.  South 
Nfississ^ipi  Electric  Power  Association, 
Docket  Na  S»-lie,  Grand  Gulf  Nuclear 
Station.  Unit  1,  Claibome  County, 
NQssissqipi 

Date  of  amendment  request  January 
28,1988 

Description  of  amendment  request 
The  amendment  would  provide  one-time 
exceptions  to  TS  3i).4  for  certain 
Technical  Specifications  (TS)  during  the 
third  refueling  outage  while  the  plant  is 
in  Operational  Condition  4  (cold 
shutdown)  and  Operational  Condition  5 
(refueling).  For  these  TS,  the  exceptions 
to  TS  3.0.4  would  allow  entry  into  the 
specified  operational  conditions  without 
meeting  limiting  conditions  for  operation 
provided  the  requirements  of  the 
associated  action  statements  are  met 
The  use  of  these  exceptions  will  reduce 
the  refueling  outage  time.  The  specific 
TS  for  whic£  exceptions  to  TS  3 A4  are 
requested  are: 

a.  Residual  Heat  Removal  -  Cold 
Shutdown.  3.4.9.2,  Actions  a  and  -  page 
3/4  4-27 

b.  ECCS  -  Shutdown,  3.5.Z  Action  a  - 
page  3/4  5-6 

c  Suppression  Pool.  3.5.3,  Action  c  - 
page  3/4  5-9 

d.  Containment  and  Drywell  Isolation 
Valves,  3.6.4,  Actions  b  and  c  -  page  3/4 
6-28 

e.  Secondary  Containment  Automatic 
Isolation  Dampers/Valves,  3.6.6.2. 
Actions  b  and  c  -  page  3/4  6-49 

f.  Standby  Service  Water  System, 
3.7.1.1,  Actions  b.  c  and  d  -  pages  3/4  7-1 
and  3/4  7-2 

g.  Ultimate  Heat  Sink,  3.7.1.3,  Action  a 
-  page  3/4  7-4 

h.  Control  Room  Emergency  Filtration 
System.  3.7.2.  Action  b.l  -  page  3/4  7-5 

i.  Residual  Heat  Removal  and  Coolant 
Circulation  ■  Low  Water,  3.9.11.2. 
Actions  a  and  b  -  page  3/4  9-19 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  witii  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
con&iquences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  license  amendment 
The  licensee's  analysis  of  the  proposed 
amendment  against  the  three  standards 
in  10  CFR  50.92  is  reproduced  below. 

1.  The  proposed  changes  are  intended  to 
provide  operational  flexibility  during  the 
upcoming  refueling  outage  while  ensuring 
core  decay  heat  removal  capability,  BCCS 
water  injection  requirements  and  primary 
and  secondary  containment  capability.  SERl 
has  developed  and  implemented  a 
management  philosophy  for  effective  control 
of  potential  vessel  draining  and  decay  heat 
removal  during  plant  outages.  This 
philosophy  has  Iwen  implemented  by  policy 
as  a  Technical  Specification  Position 
Statement  wliich  requires: 

a)  At  least  one  ECCS  and  one  Fuel  Pool 
Cocking  suttsystem  functional  at  all  time. 

b)  At  least  one  shutdown  cooling 
subsystem  of  RHR  remain  functional  except 
for  periods  of  required  maintenance  or 
testing. 

c)  "The  emergency  diesel/generator 
associated  with  the  one  required  ECCS.  Fbel 
Pool  Cooling,  and  Shutdown  Cooling 
subsystem  be  functional  (and  OPERABL£ 
when  possible). 

d)  Any  alternate  shutdown  cooling 
subsystem  must  be  demonstrated  to  be  able 
to  remove  reactor  decay  heat  load  existing  at 
the  time  the  system  is  required. 

In  addition,  it  is  SERI's  outage  philosophy 
to  minimize  the  time  in  TS  action  statements 
associated  with  the  alwve  systems  such  that 
these  action  statements  are  only  entered  for 
required  maintenance,  testing,  inspections, 
and  modifications.  Any  exceptions  to  the 
above  must  receive  prior  Plant  Safety  Review 
Committee  review  and  approval. 

2.  This  policy  has  l>een  successfully 
executed  and  demonstrated  effective  in 
previous  refueling  outages. 

3.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  SERI  has  evaluated  UFSAR 
Chapter  15  events  which  are  considered  to  be 
applicable  during  OPERATIONAL 
CONDITIONS  4  and  5.  These  events  include  a 
dropped  fuel  bundle  and  inadvertent 
criticality.  The  proposed  Specification  3.0.4 
exceptions  cannot  affect  the  probability  of 
occurrence  of  any  of  these  events.  The 


proposed  3X).4  exceptions  would  have  no 
effect  on  fuel  handling  operations  in  the 
containment  or  in  the  spent  fuel  pool  because 
fuel  handling  procedures  and  methods  remain 
unchanged.  The  proposed  changes  have  no 
effect  on  control  rod  interlocks  or  fuel  loading 
errors  and  thus  do  not  affect  the  probability 
of  occurrence  of  an  inadvertent  criticality. 
The  proposed  changes  will  allow  the 
following  evolutions  to  occur  during  the  third 
refueling  outage  while  in  the  action 
statements  of  the  affected  TS: 

a.  Tensioning  and  detensloning  the  reactor 
vessel  head. 

b.  Lowering  the  reactor  cavity  water  level 
to  less  than  22  feet  8  inches  above  the  reactor 
pressure  vessel  flange. 

c.  Performance  core  alternations  and 
handling  irradiated  fuel  while  relying  on  the 
provisions  of  ACTIO.N  b  and  c  of  TS  3.&4  and 
3AA.Z 

4.  The  above  listed  evolutions  will  be 
performed  while  in  the  action  statements 
associated  with  ECCS  operating  and 
shutdown  requirements,  provisions 
concerning  the  number  of  RHR  shutdown 
cooling  loops  required  OPERABLE, 
provisions  concerning  primary  containment, 
drywell  and  secondary  containment 
capability  and  control  room  emergency 
filtration  system.  Without  the  requested  TS 
3.0.4  exceptions,  the  required  systems  would 
have  to  be  made  operable  just  to  perform  the 
above  evolutions  and  then  they  may  be  made 
inoperable  again  for  maintenance  and  testing 
purposes.  The  evolution  of  malung  systems 
operable  just  to  change  operational 
conditions  or  other  specified  conditions 
represents  significant  impact  cw  the  refueling 
outage.  With  the  proposed  changes  the 
outage  length  can  t>e  significantly  decreased 
with  no  significant  impact  to  overaU  plant 
safety. 

5.  'The  proposed  changes  do  not  affect  the 
consequences  of  an  accident  previously 
evaluated.  SERI  policy  looks  at  the  overaU 
outage  plan  and  attempts  to  optimize  testing 
and  maintenance  periods  on  ECCS  and  decay 
heat  removal  systems  in  order  to  ensure 
optimum  availability  while  at  the  same  time 
accomplishing  required  maintenance  and 
testing  activities. 

6.  The  proposed  dianges  involving  RHR 
shutdown  cooling  affect  Specifications  3.4.9.2 
ACTIONS  a  and  b.  3.7.1 1  ACTIONS  b  and  d. 
3.7.1  J  ACTION  a.  and  3.9.11.2.  The  action 
statements  of  Specifications  3.4.9.2  and 
3.9.11.2  contain  provisions  to -establish 
alternate  methods  of  decay  heat  removal, 
tvhen  necessary,  with  RHR  shutdown  cooling 
loops  inoperable.  These  alternate  methods  of 
decay  heat  removal  are  procedurally 
prescribed  prior  to  entering  an  outage  based 
on  available  equipment  and  planned  outage 
activities.  Since  decay  heat  removal  is 
provided  for  in  the  action  statements  of  the 
affected  specifications,  entr)-  into  the 
OPERATIONAL  CONDITIONS  with  less  than 
the  required  number  of  RHR  Shutdown 
Cooling  Loops  available  does  not  involve  8 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

7.  The  proposed  change  to  Specification 
3.7.1.1  ACTIONS  b  and  and  d  and  3.7.1  J 
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ACTION  a  affect  the  SSW  subsyatems  and 
ultimate  heat  aink  that  snpport  the  RHR 
■hutdown  cooling  loopa.  With  an  SSW 
Bubayvtem  inoperable,  its  associated  RHR 
shutdown  cooUng  loop  is  also  required  by 
Technical  SpedficaUona  to  be  declared 
inoperable.  Changing  OPERATIONAL 
CONDITIONS  or  other  specified  oonditioas 
with  this  SSW  subsystem  and  associated 
RHR  shutdown  oooting  loop  inoperable 
represents  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

&  The  proposed  changes  to  Specification 
3.5.2  and  3.7.1.1  ACTION  c  will  allow 
operational  oondibon  changes  with  one  ECCS 
subsystem /system  OPERABLE.  Since  only 
OPERATIONAL  CONDITIONS  4  and  5*  are 
affected,  present  TS  indicate  that  one  ECCS 
subsystem/system  is  sufficient  for  water 
makeup  requirements  for  the  four  hour  time 
allowance  of  ACTION  c  of  Specification  3.5.2. 
The  proposed  change  to  ACTION  c  of 
Specification  37.1.1  is  similar  to  that  for 
ACTIONS  b  and  d  such  that  when  equipment 
is  out  of  service,  a  support  system  such  as 
SSW  is  not  required  to  be  OPERABLE  for  that 
ECCS  function.  Since  ECCS  makeup 
capability  is  provided  while  in  ACTION  a  of 
Spedficatioa  3.5J.  the  proposed  change  does 
not  involve  a  significant  inctease  in  the 
probability  of  conaequences  of  an  accident 
previously  evaluated. 

8.  The  proposed  change  to  3.5J  ACTION  c 
will  allow  operation  of  the  Alternate  Decay 
Heat  Removal  System  (ADHRS)  which 
requires  declaring  inoperable  a  divisim  of 
suppression  pool  water  level  instrumentation. 
TS  3J0A  presently  restricts  changing 
operational  conditioBS  while  relying  oo  the 
provisions  of  that  action.  ADHRS  operatioo 
causes  the  intqierabiMty  of  ooe  divisioii  of 
suppression  pool  level  instrmnentation  whidi 
causes  entry  into  ACTION  c  of  JS  3.5J.  This 
action  requires  Qtat  suppressioo  pool  level  be 
verified  once  per  12  hours  by  an  alternate 
indicator.  Operational  condition  or  specified 
oonditica  rhaiy  cannot  be  made  while 
relying  on  the  provisions  of  the  ACTION 
even  though  suppression  pool  level  can  be 
verified  by  an  alternate  indicator.  Since  an 
alternate  means  of  verifying  suppression  pod 
level  is  provided  by  ACTION  c  of 
Specification  3.&3,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  conaequences  of  an  accident 
previously  evaluated. 

la  Hie  proposed  changes  involving 
drywelL  primary  containment  and  secondary 
containment  isolatiao  valves  affect 
Specifioition  3.6.4  ACTIONS  b  and  c  and 
Specification  3.6.6.2  ACTIONS  b  and  c  The 
action  statements  of  dwse  specifications 
provide  provisions  for  isolating  affected 
penetrations  when  one  or  more  of  the 
associated  isolation  valves  or  dampers  are 
inoperable.  The  action  involves  isolating  the 
affected  penetration  by  use  of  at  least  one 
deactivated  automatic  valve  sectired  in  the 
isolated  position  or  by  use  of  at  least  one 
closed  manual  valve  or  blind  flange  such  that 
the  safety  fimction  of  the  valve  or  damper  is 
sccomplUhed.  Because  the  affected 
penetrations  are  isolated  in  accordance  with 
the  specified  actions,  changing  operational  or 
other  specified  conditions  while  relying  on 


the  provisions  of  the  action  does  not  involve 
a  significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

11.  The  proposed  change  involving  the 
control  room  emergency  filtration  system 
affects  Specification  3.7.2  ACTION  b.l.  The 
action  statement  of  that  specification 
provides  provisions  for  OPERATIONAL 
CONDITIONS  4. 5  and  '*"  when  one  of  the 
t«ra  required  control  room  emergency 
filtration  system  subsystems  are  inoperable. 
The  action  requires  restoration  of  the 
inoperable  subsystem  within  seven  days  or 
initiate  and  maintain  operation  of  the 
OPERABLE  subsystem  in  the  isolation  mode 
of  o(>erabon.  Since  emergency  filtration 
capability  is  provided  by  the  OPERABLE 
subsystem,  changing  operational  conditions 
or  other  specified  conditions  with  less  than 
the  required  number  of  control  room 
emergency  filtration  subsystems  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 

12.  The  proposed  change  does  not  increase 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed.  The 
proposed  changes  do  not  increase  the  amount 
of  time  ECCS,  RHR  shutdown  cooling  loops 
or  control  room  emergency  filtration 
subsystems  are  unavailable  nor  do  the 
changes  reduce  the  drywell.  containment  or 
secondary  containment  isolation  capability. 
The  proposed  dianges  do  not  increase  the 
potential  for  draining  the  reactor  vessel 
Since  the  above  safety  systems  an 
maintained,  there  is  no  possibility  of  a  new  or 
diffisrent  kind  of  accident  from  any 
previously  analyzed.  The  proposed  changes 
are  intended  to  increase  outage  flexibility 
while  maintaining  necessary  levels  of  plant 
safiety. 

13.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  Specification  3JL4  exceptions 
will  still  ensure  that  core  decay  heat  removaL 
EOCS  makeup  capabilities,  oontrol  room 
emergency  filtration  capability,  and  <kywell, 
oootainnant  and  saoanlary  oontainment 
capability  are  available  when  required  during 
the  refueling  outage.  In  addition  to  Technical 
Spedfteation  actioa  requireasants.  SERl  is  to 
maintain  at  least  ooa  BOCS  system  sad  one 
Fuel  Pool  Cooling  and  Claanup  system 
functiaaal  at  aU  time  during  the  outage  RtS 
shutdown  cooling  loopa  will  be  functional 
unless  maintenance  or  testing  removes  them 
from  servios.  SERTs  outage  policy  will 
m<n4i«iM  tioM  in  the  action  statements  as 
much  as  possible.  Since  essential  safety 
systems  are  available  as  necessary  during  the 
outage,  the  change  does  not  involve  s 
significant  reduction  in  a  margin  of  safety. 

The  iiceosee  has  conchided  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  5ag2  and, 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  Ucenaee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis 
for  operational  condition  4  and  5  only. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 


amendment  does  not  involve  a 
significant  haxards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College. 
McLendon  Library.  Raymond.  < 

Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman. 
Cook,  Purcell  and  Reynolds,  1200 17th 
Street.  NW..  Washington.  DC  20036 

NRC  Project  Director  Edward  A. 
Reeves 

Northeast  Nuclear  Energy  Company,  at 
aL,  Dodiet  No.  50-396,  NfiflstODe  Nuclear 
Power  Station,  Unit  Na  2,  New  London 
County,  CoiuMcticnt 

Date  of  amendment  request:  October 
14. 1986,  July  21, 1987  and  January  12. 
1989. 

Description  of  amendment  request'  By 
applications  for  license  amendments 
dated  October  14. 1988,  July  21, 1987  and 
January  12, 1989,  Northeast  Nuclear 
Energy  Company  (the  licensee) 
requested  changes  to  the  Technical 
Specifications  (TS)  for  Millstone  Unit  2 
to  address  recommendations  of  Generic 
Letter  83-37.  Hie  proposed  change  to  the 
TS  would  incorporate  Limiting 
Conditions  for  Operation  (LCO)  and 
Surveillance  Requirements  (SRs)  for  the 
Reactor  Vessel  Coolant  Level  (RVCL) 
instnmientation  into  TS  3/4.3.3A 
"Instrumentation  -  Accident 
Monitoring." 

Basis  for  proposed  no  significant 
hazards  consideration  determinatioa: 
Hie  RVCL  instnmientation  for  Millstone 
Unit  2  is  based  upon  the  heated  junction 
thermoooople  technology  for  post- 
accident  determination  of  reactor 
pressure  vessel  water  inventory,  in  our 
safety  evaluations  dated  April  18. 1985 
and  August  28. 1986,  the  NRC  staCf 
addressed  the  adequacy  of  the  RVCL 
instrumentation  for  MiUstone  Unit  2. 
The  need  for  RVCL  instrumentation  and 
associated  TS  was  one  of  a  number  of 
post-TMI  initiatives  that  had  been 
estabbshed  by  the  NRC  staff.  Based 
upon  discussions  with  the  NRC  staff, 
and  applications  for  license 
amendments  dated  October  14, 1988  and 
July  21. 1987,  the  licensee  has  submitted 
revised  proposed  LCOs  and  SRs  for  the 
RVCL  instrumentation  in  a  letter  dated 
January  12. 1989. 

The  proposed  LOO  for  the  RVCL 
instnmientation  would  require  at  least 
one  of  the  two  channels  to  be  operable. 
In  the  event  that  no  chaimel  is  operable 
either  reatore  the  imoperable  channel(s) 
to  operable  status  in  48  hours  or 

1.  Prepare  and  submit  a  special  report 
to  the  Conunission  pursuant  to 
Specification  8.9.2  within  30  days 
following  the  event  outlining  the  action 
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taken,  the  cause  of  the  inoperabilit>-. 
and  the  plans  and  schedule  for  restoring 
the  system  to  operable  status:  and 

2.  Restore  the  system  to  operable 
status  at  the  next  scheduled  refueling: 
and 

3.  Initiate  an  alternate  method  of 
monitoring  the  reactor  vessel  inventory. 

The  SRs  for  the  RVCL  instrumentation 
includes  monthly  channel  checks  (a 
determination  of  operability)  and 
calibration  of  the  instrumentation  (from 
the  electronic  cabinets  only)  during 
refueling.  The  approval  of  similar, 
generic  requirements  is  contained  in  a 
letter  from  Mr.  D.  Crutchfield,  NRC,  to 
Mr.  R.W.  Wells,  Chairman,  Combustion 
Engineering  Owners  Group,  dated 
October  28. 1986. 

On  March  6, 1986,  the  NRC  provided 
guidance  in  the  Federal  Register  (51  FR 
7751)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  significant  hazards 
consideration.  One  example  of 
amendments  not  likely  to  involve 
significant  hazards  considerations  is 
example  (ii)  which  involves  "A  diange 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  tedinical  specifications, 
e.g.,  a  more  stringent  surveillance 
requirement"  The  proposed  change  to 
TS  3/4.3.3.8  would  incorporate  LCOs 
and  SRs  for  the  RVCL  instnmientation 
into  the  TS.  The  proposed  change  to  the 
TS  is  thus  judged  to  be  within  the  scope 
of  example  (ii).  above.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  change  to  the  TS  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  48 
Rope  Ferry  Road.  Waterfmd. 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day.  Berry  and  Howard.  One 
Constitution  Haza,  Hartford, 
Connecticut  06103. 

NRC  Project  Director  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
aL.  Docket  No.  5(M23.  hfillstone  Nuclear 
Power  Statkm,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request  January 
6. 1989  as  supplemented  by  letter  dated 
January  20. 1988. 

Description  of  amendment  request  By 
application  for  license  amendment 
dated  January  6, 1989  as  supplemented 
by  letter  dated  January  2a  1989, 
Northeast  Nuclear  Energy  Company,  et 
aL  (the  licensee),  requested  changes  to 
MiUstone  Unit  3  Technical  Specification 
(TS)  4.7.10b.  "Snubbers".  to  allow  an 
approximate  two  month  extension  in 
snubber  visual  inspections,  to  allow 


continued  operatitm  tmtil  the  next 
refueling  outage. 

Technical  Specification  4.7.10b 
requires  that  mubbers  on  safety-related 
components  and  piping  be  visually 
inspected  at  various  intervals  depending 
upon  snubber  failure  rate  determined  by 
the  previous  inspection.  An  increased 
number  of  snubber  failures  would 
decrease  the  surveillance  intervals  from 
as  great  as  18  months  27  25%  to  as  litUe 
as  31  days  27  25%.  The  current 
inspection  interval  for  Millstone  Unit  3 
is  18  months  for  all  snubbers  except  for 
Type  PSA-l/2  and  PSA-l/4.  which  have 
a  12  month  interval  During  the  last 
round  of  inspections,  the  hcensee  found 
all  snubbers  operable  which  enabled  the 
licensee  to  increase  the  inspection 
interval  for  the  Type  PSA-l/2  and  PSA- 
l/4  snubbers  to  12  months.  The  next 
required  inspection  interval  would  end 
April  30, 1989.  The  licensee  has 
requested  that  the  surveillance  interval 
be  extended  to  allow  snubber  inspection 
during  the  next  refueling  outage,  which 
is  schedtded  to  begin  on  May  20. 1989. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

Title  10  CFR  50.92,  "Issuance  of 
amendment",  contains  standards  fw 
evaluating  the  existence  of  no 
significant  hazards  consideration.  In  this 
regard,  the  proposed  change  to  TS  4.7.b 
will  nob 

•  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
probability  of  a  seismic  event  is 
independent  of  the  snubber  surveillance 
program.  With  regard  to  consequences  of 
seismic  events,  it  is  unlikely  that  a  one 
time  extension  of  approximately  20%  of 
the  snubber  inspection  interval  will 
appreciably  increase  the  incidence  of 
undetected  snubber  failure.  The  inherent 
seismic-resistance  capability  of  the 
components  and  piping  provide 
reasonable  assurance  of  safety  during 
the  proposed  extended  inspection 
interval. 

•  Create  the  possibility  of  a  new  or 
different  kind  of  accident.  Safety  systems 
that  were  designed  to  be  seismic- 
resistant,  will  continue  to  be  seismic- 
resistant  with  no  significant  decrease  in 
capability.  Thus,  no  new  or  different 
types  of  accidents  will  be  created  as  a 
result  of  seismic  events. 

•  Involve  a  significant  reduction  in  a 
margin  of  safety.  Although  there  may  be 
small,  localized,  reductions  in  safety 
margins  with  regard  to  seismic  resistance 
of  safety  systems  due  to  undetected 
snubber  failures,  the  overall  reduction  in 
safety  margin  will  not  be  significant  The 
proposed  change  does  not  affect  the 
consequences  of  any  accident  previously 
analyzied. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  change 


to  TS  4.7.iab  does  not  Involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  48 
Rope  Ferry  Road,  Waterford,  ^ 

Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard.  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Northern  States  Power  Company. 
DockeU  Noa.  60-282  and  58-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
Nos.  1  and  2.  Goodhue  County. 
Minnesota 

Date  of  amendment  request  July  18. 
198& 

Description  of  amendment  request 
The  proposed  Technical  Specification 
(TS)  changes  would  eliminate 
requirements  dealing  with  steam 
generator  low  water  level  and  low 
feedwater  flow.  Specifically,  the 
proposed  changes  to  the  TSs,  which 
would  become  effective  after  the 
installation  of  the  digital  feedwater 
control  system,  are  as  follows: 

1.  Specification  2.3.A.3(c)  dealing  with 
the  reactor  trip  setpoints  of  "low  steam 
generator  water  level  -  greater  than  or 
equal  to  15%  of  the  narrow  range 
instrument  in  coincidence  with  steam/ 
feedwater  mismatch  flow  •  greater  than 
or  equal  to  1.0x10*  Ibs/hr"  would  be 
deleted. 

2.  Specification  Table  TS.3.5-2.  item  18 
dealing  with  low  feedwater  flow  reactor 
trip,  would  be  deleted. 

3.  Specification  Table  TS.4.1-1.  item 
12.  Steam  Generator  Flow  Mismatch, 
would  be  modified  so  that  surveillance 
woidd  be  performed  on  steam  flow 
channels  only  since  feedwater  flow 
chaimels  would  no  longer  be  used  in  the 
protection  circuit 

The  licensee  also  proposes  to  revise 
the  bases  to  reflect  the  removal  of  the 
low  feedwater  flow  reactor  trip. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  making  a  no  significant  hazards 
^consideration  determination  by 
providing  certain  examples  (51  FR  7751). 
One  of  the  examples  is  (ix): 

A  repair  or  replacement  of  a  major 
component  or  system  important  to 
safety,  if  the  following  conditions  are 
met 

(1)  Tlie  repair  or  replacement  process 
involves  practices  which  have  been 
successhilly  implemented  at  least  once 
on  similar  components  or  systems 
elsewhere  in  the  nuclear  indtistry  or  in 
other  industries,  and  does  not  involve  a 
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•ignificant  jncfeeee  ia  the  probability  or 
consequences  of  an  accident  pravioiMly 
evaluated  or  create  the  possibility  of  a 
new  or  different  kind  of  acddent  from 
any  accident  previoosly  evaluated:  and 

(2)  The  repaired  or  replacement 
component  or  system  does  not  result  in 
a  significant  change  in  its  safety 
function  or  a  significant  reduction  in  any 
safety  limit  (or  umiting  condition  of 
operation)  associated  with  the 
component  or  system. 

The  replacenent  feedwater  control 
system  that  atilizes  a  median  signal 
selector  function  has  been  instaQed  at 
several  other  plants  where  it 
demonstrated  a  siiperior  means  of 
fcMsdwater  flow  control  as  compared  to 
the  existing  control  systems.  This 
advanced  means  of  controlling 
feedwater  flow  eliminates  the 
possibihty  of  flow  tiensiait  conditions, 
and  thoef ore  the  need  for  a  reactor  trip 
initiated  by  low  feedwater  Bow  or  low 
steam  generator  water  level  becomes 
unnecessary.  The  setpoint  parameters 
associated  with  the  steam  ^nerator 
water  level  and  feedwatwAow  have  not 
been  factored  into  analyses  of  any  of  the 
previously  analyied  accidents. 
Therefore,  the  elimination  of  these 
reactor  trip  settings  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
e^ndnated  or  create  the  possibility  of  a 
new  or  different  Idnd  of  acddent  from 
any  accident  previously  evaluated.  In 
addition,  the  proposed  changes  will  in 
no  way  aher  the  safety  function  of  the 
feedwater  control  system  or  result  in  a 
significant  reduction  in  any  safety  limits 
associated  with  the  feedwater  control 
system.  On  this  basis,  the  Commission 
proposes  to  determine  that  the 
requested  action  does  not  involve  a 
si^iificant  hazards  consideration. 

LocoJ  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department 
300  Nicollet  Mall,  KCnneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw.  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street  NW., 
WasUngton,  DC  20037. 

NRC  Project  Director  Theodore  R. 
Quay.  Acting. 

miadelphia  Bactric  Comiiany,  PubUc 
Service  Electric  and  Gas  Company. 
Debnarva  Pmver  and  Light  Company, 
and  Aflantic  Qty  Electric  Company, 
Doduts  Noe.  59-277  and  50-27t,  Peach 
Bottom  Atoaaic  Power  Station,  Units 
Noe.  2  and  S,  York  County,  Pennsylvaiiia 

Date  of  application  for  ameodmentM: 
lanuaiy  28, 1980 

Deeaiption  of  amendment  requesc 
The  proposed  amendment  would  modify 


the  Tedmical  ^>ecifications  to  correct 
deficiencies  in  the  dj^radad  voltage 
protection  features.  The  amendment 
replaces  in  its  entirety  an  earlier 
amendment  dated  September  7. 1988  for 
which  notice  of  oonakleratian  was 
provided  in  the  Federal  RagialBr  on 
October  la  1968  {53  PR  40996]. 
Accordingly,  this  notice  replaces  and 
supersedes  in  its  entirety  the  Notice  of 
October  19. 1966.  The  defidendee  were 
identified  as  a  resuh  of  revised  voltege 
regolatioo  studies.  The  studies  were 
based  in  part  on  the  consideration  that 
under  certain  oSsite  power  emergency 
conditions,  the  vohage  provided  to  the 
station's  ofEsite  power  siqiply 
transfoimars  could  be  lower  than 
previously  assumed.  The  study  also 
modeled  the  plant's  power  di^ribution 
system  to  a  greater  level  af  detail 

The  proposed  changes  are  grouped 
into  two  categories,  llie  Category  A 
changes  addiess  the  degraded  gzid 
protection  relays,  and  involve  providing 
protective  relays  on  each  4.16kV  bus 
(with  revised  voltage  setpoints)  and 
increasing  the  time  delay  for  the  4.16kV 
bus  to  trmsfer  to  an  alternate  power 
supply.  Category  B  changes  address  the 
Emergency  Core  Cooling  System  (BCCS) 
loading  sequence. 

The  Category  A  diai^es  involve  two 
independent  (^isite  power  sources 
wlHdi  are  referred  to  as  the  start-up 
sources.  The  4160  volt  (4.16kV]  bus 
feeder  breaiwrs  provide  die  interface 
between  the  two  o^te  power  sources 
and  the  plant  safety-related  AC  power 
distribution  system.  Each  of  the  four 
4.18kV  buses  in  each  unit  can  be 
powered  by  either  of  the  two  Offsite 
power  supplies.  Each  of  the  4.16kV 
buses  can  also  be  powered  from  a  safety 
related  diesel  generator. 

Each  startup  source  to  each  4.16kV 
bus  is  equipped  with  an  instantaneous 
undervohi^  protective  relay.  Each 
relay  is  presently  set  to  initiate  at  90%  of 
nominal  voltage  on  the  4.16kV  bus.  The 
purpose  of  these  relays  is  to  ensure  that 
adequate  levels  of  voltage  are  provided 
to  the  motors  and  control  components 
which  are  powered  from  the  480V  motor 
control  centers  (MCCs)  which  are  fed 
bom  the  4.16kV  buses.  After  a  0.1 
second  internal  time  delay  die  degraded 
voltage  protective  relajrs  initiate  time 
delay  relays  whidi  transfer  die  4.16kV 
bus  to  cm  alternate  supply  source  if  the 
normal  supply  source  does  not  recover 
to  the  instantaneous  relay  reset  value 
(currently  93%)  in  a  set  period  of  time. 
Hie  control  circuit  logic  to  the  time 
delay  relays  distinguishes  between  an 
nndervoltage  condition  without  a  safety 
injectira  signal  and  one  concurrent  with 
a  safety  infection  signaL  Without  a 
safety  injection  signal,  a  time  delay 


relay  wtil  initiate  the  transfer  60  seconds 
after  initiation  of  tlie  instantaneous 
relay  if  the  voltage  does  not  recover. 

With  a  safety  injection  signal,  another 
time  driay  relay  will  initiate  the  transfer 
six  seconds  after  initiation  of  the 
instantaneous  relay  if  the  voltage  does 
not  recover.  The  purpose  of  die  six 
second  delay  is  to  minimize  the  time 
that  safety-ralated  equipment  is  exposed 
to  the  undervohage  condition,  yet  allow 
the  voltage  to  recover  from  the  dips 
caused  by  acceleration  of  the  large 
safety-related  motors.  In  either  case,  if 
the  voltage  of  the  normal  supply  has  not 
recovered  before  the  time  detay  relays 
initiate  the  transfer,  the  assodated 
source  breaker  is  tripped  and  the  bos  is 
loaded  onto  an  alternate  power  supply. 
The  alternate  supply  for  an  4.16kV  bus 
is,  faa  order  of  preference,  the  remainii^ 
offsite  power  source,  then  the 
emergency  diesel  generator.  The  revised 
voltage  regulation  study  identified  that 
under  the  scenario  of  a  safety  injection 
signal  on  one  unit  while  operating  with 
ocJy  one  of  two  offsite  power  sources 
(permitted  for  seven  days  by  Limiting 
Condition  for  Operation  3:9£.l),  the 
existing  six  sevA>nds  time  delay  setting  is 
inadequate.  The  existing  six  second 
timer  setting,  along  with  the  0.1  second 
internal  delay,  would  not  allow 
sufficient  acceleration  time  for  the  core 
spray  pump  motors,  l^erefore.  even 
after  a  6.1  second  delay,  the  core  spray 
pump  motors,  which  are  currently 
started  simultaneously.  «vill  not  be  at 
rated  speed  (based  on  design 
acceleration  versos  voltage  values) 
thereby  not  allowing  voltage  recovery 
on  the  4.16kV  buses,  and  all  four  4.16kV 
bus  feeder  breakers  will  trip,  thus 
loading  each  bus  onto  its  associated 
diesel  generator.  This  would  represent  a 
reduction  in  defoise  in  depth  since  it  is 
desirable,  if  offsite  power  is  available, 
to  supply  these  loads  from  the  offsite 
power  supply  without  reliance  on  the 
backup  diesel  generators.  The  licensee 
has  identified  two  categories  of  changes 
to  address  this  concern. 

The  Category  A  changes  deal  with  the 
offsite  power  source  and  include  the 
following:  (1)  Revise  Technical 
Specification  Table  3J2.B  on  page  71a  to 
designate  the  presence  of  undervoltage 
protective  relays  (two  per  4.16kV  bus) 
which  actuate  under  LOCA  conditions 
and  set  at  "89%  of  rated  voltage  27  a3% 
of  setting  (3702  volts  27  11  volts)  with  a 
"0.9  - 1.1  second  internal  time  delay" 
and  undervoltage  protective  relays  (two 
per  4.18k V  bus)  which  actuate  under 
mm-LOCA  conditions  and  are  set  at 
"96%  of  rated  voltage  27  a3%  of  setting 
(4077  volts  27  12  volts)"  with  a  "0.9  - 1.1 
second  internal  time  delay"  instead  of 
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"gOK  i-^rf-aSk)  af  ralad  vallafle."  mi 
taptaea  the  in^"  i»  the  tri^  ftasctten 

lii-n  wllk  "(27N)":  m R««i« Tabka 

3.23  on  pate  71a  t»  daiifMie  dM  tri^ 
level  aatfag  for  die  LOCA  time  delay 
relaya  aa  "9  sacood  27  7%  ^  Oft  sec.) 
time  delay"  inatead  of  "ft  second  ( -I- /- 
8%)  time  delay."  Exptaaa  the  toleraace 
of  die  "nen4jDCA"  relay  in  teta»  ef 
secaadt  (27  »i  as  27  3  sec);  (3)  Bavisee 
Bases  sadion  3.2  on  page  83a  to  reflect 
the  presence  of  separate  lelaya  for 
iOCA  and  aoB^jQCAconditiona.  with 
die  LOCA  iday  1^  at  80%  and  dM  aan- 
LOCAtalayaetalOi*. 

The  Categoey  B  lAaagaa  iaak  witb 
laviaiag  die  acbcBe  for  dw  scqaantial 
loadiat  «<  Ae  tosidMBl  beat  wmaval 
(RH^  and  die  case  spray  (CQ  pon^a. 
Tbe  law  GS  pwua  and  dw  fear  RHR 


Systaas  POCQ  aie  powMsad  fcam  fta 
4.1^V  huaaa.  b  dm  avaaft  ai  a  bOCA 
widi  offBitapawera*aaab>»  ti»»« 

ont»tbe  4,MkV  baaaa  ta  pwclada 
voltate  traaaieBla  fieai  die 
startinf  aC  tfaa  pBBpa.  The . 
loadii«  aevMnee  for  te  UB  and  C9 
panpa  in  dM  event  a{  dM  safa^ 
injecgllim  lipiai  laidi  ofliita  peaier 
available  lasulta  in  valtane  dipa  an  dM 
4.1«kV  Md  400V  baaea  wrtueb  are 
unacccptaMe  in  mnsUsintinn  el  the 
de^aded  grid  peatactivc  rei^  setting* 
due  to  oara  apsay  pamp  aMter 
acceleration  tiase.  Th«efaea.  the 
licensee  pn^oaes  a  revised  loadJiB 
sequ«ice  for  a  safety  iniection  signal 
¥vith  o&ite  power  availafale  aa  faye«M: 

(1)  Revise  Table  3.ZB  on  page  67  to 
designate  tfaa  initiation  aetpoiat  fee  the 
A  and  C  core  spray  pumpa  tobe  "13  sec. 
-«- 1-7%  of  setting"  and  tbe  initiation 
setpoint  fw  the  B  and  D  core  spray 
pumps  to  be  "23  sec.  -f-  /-7%  of  setting": 

(2)  Revise  Table  3i2.B  en  pafe  67  to 
designate  the  initiation  setpoint  for  the 
A  and  B  LPCI  puaqia  to  be  "^  sec.  -»-/-7% 
of  setting"  and  the  initietioo  setpoint  for 
the  C  and  D  LPCI  pumps  to  be  "8  sec 

-t- 1-7%  of  setting":  (3)  Revise  Table  3.23 
on  page  67  (rf  the  Unit  3  Technical 
Specifications  onfy  to  delete  the  asterisk 
next  to  the  ADS  Bypass  Timer  and  die 
footnote  which  reads  "Effective  when 
mo(fification  association  writh  this 
amendment  is  complete." 

In  addttion  to  the  proposed  ECCS 
loading  sequence,  the  licensee  wiH 
further  improve  dM  voltage  regulation  of 
the  480V  loed  centers  daring  a  motor 
starting  transient  by  a  combination  of 
plant  modifications  which  revise  the 
load  shedding  or  sequencing  of  the 
emergency  Stfvice  watn  puD^>s,  the 
emezgeaey  cooling  water  pump,  tiie  RHR 
compartment  coolers,  the  caobng  towers 


and  the  ilessi  gensiatm  aent  aaa^ly 
fans.  Hm  licensee  ptana  to  perform 
these  changes  parsuant  to  MCPI SOJSB 
since  none  fnvolves  an  onreviewed 
safe^  question  or  a  change  to  the 
Tedmieal  Specfficatioas.  The  i^jpendix 
K  geCCS  Ewahiatkin  Madeis)  analysiB 
waa  aaed  ta  datennfena  baanilaig 
attowaUa  al«1h«  ttaeafar  dw  RHK 
and  CS  pampa.  Per  cbangv  Reqneat  (l), 
fSK  licensee  uincluded  that  the 
proposed  increases  in  the  core  sptay 
timer  settings  ace  wridiiB  the  Appoidix  K 
analysis.  Success  of  the  core  spsay 
syaton  saqpiiraa  tawo  faetaea:  (1)  pomp 
ready  for  niad  Bass  and  e^fejactfaa 
valve  apan  la  pamit  fctt  flaw.  There  ere 
twv  condHiene  requned  to  support 
worst  case  vahre  opening  reactor 
pressore  is  at  the  tow  and  of  its  low 
pressure  penoissiwe  (400^00  psig}  and 
power  is  available  to  the  valve  < 
Undardie  Hadtkig  scenario^  ' 

f olfaash«  ocomoa  afAaLOCA. 

hiteiiupted  in  Aie  scenario  and  die 
valve  stroke  time  is  tZ  seconds.  The 
eaifiast  ttat  the  iajaction  valve  can  be 
opened*  tfacreface,  ia  GO  seconds^  and  dM 
ponpa  maaC  be  laady  iat  fel  flow  ptier 
to  Ma  thne.  The  seriea  of  events 
conMbotien  ta  die  estabhshment  of  fte 
pumps  ready  for  rated  flow  are  the 
sensor  times  for  detection  of  the  LOCA. 
the  tioie  for  power  to  be  available  at  the 
emergency  baa,  the  time  for  power  to  be 
available  to  the  puaip  meter  and  pomp 
motae  acceleration  time.  Aa  stated 
previoualy.  an  aaaamptiaB  of  the  canvBt 
Appendix  K  anaiysia  of  record  ia  diat 
tfe»  thne  aveflabie  to  start  and 
accelerate  the  CS  pun^is  from  the  offsite 
sources  is  58  seconds.  Taking  into 
account  the  above  equipment 
operati<mal  time  requirements,  the  CS 
tisaer  seding  mast  be  less  than  47 
seconds.  Thas,  dke  proposed  13  and  23 
second  timer  settings  are  within  the 
analyzed  condition. 

For  Change  Request  (2).  the  licensee 
has  similaily  conduded  that  the 
proposed  increases  in  RHR  pomp  timer 
settings  are  in  accordance  with  tiie 
Appendix  K  enaiysis.  Saccess  of  the  low 
presaioe  coolant  injection  (IPCI)  mode 
of  die  RFBt  system  reqoires  three 
factors:  (t)  pomp  ready  for  rated  flow, 
(2)  injection  valve  open  to  permit  full 
flow  and  (3)  full  closure  of  the 
recirculation  (hscharge  valve  Under  the 
Hmiting  scenario,  57  seconds  are 
available  for  the  RHR  pumps  to  start 
and  accelerate  to  rated  speed.  The  57 
seooods  are  derived  from  die  time  to 
readi  die  low  peesswc  permissive  to 
dase  tlie  reactor  fedrcotetion  disdiarge 
valve  phis  the  fed  stroke  doeure  time  of 


the  redrealation  disdiarge  valve.  The 
series  of  events  for  the  RHR  pumps 
ready  for  rated  Sow  are  similar  to  the 
series  of  events  for  the  CSposHia. 
Taking  into  account  the  senaor  and 
accdetatian  delajw.  die  ItHR  timer 
setting  moat  be  Ins  than  S0J9  seconds. 
Tuua,  the  proposed  two  cmd  ei^t 
second  timer  settings  are  within  tlie 
analjrzed  condition.  Neither  change 
request  involves  additional  '"'"*''^  onto 
the  DC  systeoL  AU  replacement  and 
additional  relays  resulting  from  Aese 
chengea  wdl  be  locked  in  existing 
safetjHctated  pmiels.  The  eootrol  relsys 
provided  wfll  equal  or  exceed  the 
ratings  of  the  existing  relays  and  meet 
the  aiqiUcable  design  requirements  for 
environmental  and  seisaiic  qaalifiration."~ 

Change  Request  (3)  ia  proposed  to  the 
Unit  STedmicat  Spadficadena  enly  to 
delete  a  footnote  which  is  no  longer 
f  equlrad  sinoe  the  modification 
associated  with  the  ADS  bypass  timer 
[MiM*'f^ratiffli  633)  was  coawlated  tot 
Ihnt  3  ea  Febraaty  24^  lOii.  KaaM>vii« 
die  fbotiMle  wiM  ehminate  die  need  to 
chedi  d»  states  of  die  nadlficadon  to 
deteiiaiae  the  epfrficabfflty  of  die 
specification.  Tne  hcensee  proposes  this 
administrative  change  to  enhance  safety 
by  reducing  tbe  effort  required  to 
interpret  the  specification. 

Basis  farpnpceed  mo  sig/uficaM 
hazards  considerutMjn  tietei  BiitiotMjn. 
Tbe  CuiuBuasion  baa  provided 
standards  for  determining  wfaettier  a 
significant  hazards  consideration  exists 
as  stated  in  lOCFR  SOiB.  A  propoecd 
nmwndaient  to  an  <qieratiag  hoenae  far  a 

CMtsidef  atiena  if  epei  ation  of  Ae  facility 
in  accordance  with  a  propoeed 
ameudiuent  would  not  fl)  hirirfwe  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previous^ 
evaluated;  (2)  Create  the  posdbihty  of  a 
new  or  different  land  <rf  accident  from 
any  acddent  previoosly  evaluated;  or  (3) 
Involve  a  ngnificant  reduction  ia  a 
margin  of  safety. 

The  hcensee  has  provided  a 
discussion  of  the  proposed  changes  as 
they  relate  to  these  standards;  the 
discussion  is  presented  below. 

Statdard  1  -  The  prapoasd  Categnty  A 
changes  do  not  invoWc  ■  tigwfir— t  tocrwe 
in  the  probabiiity  or  coosaqucaoes  of  aa 
accideat  ptcviously  gvaluatid. 

ThaCatagory  A  rfiaiign  ate  prapoaed  to 
imprave  the  protectian  providMi  by  Mw 
undervotta^  pcotectiTe  relay*.  Tfaa 
application  of  two  imdervottage  relays  per 
the  proposed  logic  acheae  repreeeata  a 
significant  inaprovemeBt  in  tliie  level  of 
protedieoprovidBdtpOOvoltMCG 
components  under  normal  (non-LOCA) 
condHiona.  AjURNitp'  the  propoeed  aetpont 
for  tlie  uadervoHage  relay  saed  far  protectkn 
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in  th«  tvtnt  of  a  LOCA  is  lower  than  the 
existing  relay  Mtpoint  protection  to  the  MCC 
components  is  actually  improved  due  to  the 
improved  operational  tolerance  of  the 
proposed  r^aoement  relay.  Increasing  the 
setting  oo  the  **LOCA"  time  delay  relay  from 
e  seoonds  to  0  seconds  will  ensure  that  he 
4.iakV  buses  will  not  be  spuriously 
transferred  to  the  diesel  generaton  in  the 
event  of  a  design  basis  accident  with  only 
one  ofbite  power  source  available.  These 
propoeed  changes  do  not  affect  die 
probability  or  consequences  of  anv  accidents 
previously  evaluated,  but  ensure  that  die 
4.iakV  buses  will  not  be  spuriously 
transfiarTed  to  the  diesel  generators  diereby 
ensuring  the  validity  of  the  existing  acddeni 
analysis;  spedfically,  a  loss  of  coolant 
accident  with  off-site  power  available. 

Standard  i-  The  proposed  Category  A 
chaims  do  not  create  me  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evahiatad. 

The  propoeed  changes  to  the  relay  settings 
do  not  involve  a  redistribuUon  of  loads  on 
safety-related  buses  or  affect  the  electrical 
separation  or  redundancy  of  amr  safety- 
related  trains  or  components.  The  proposed 
changes  improve  the  undervoltage  protective 
scheme  and  allow  die  4.iakV  buses  to  sustain 
a  normal  motor  acceleration  transient 
without  a  spurious  transfer  to  an  alternate 
power  source.  The  Category  A  changes  do 
not  alter  die  intent  (rf  the  relays,  and  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  acddent  from  any  previously 
evaluated. 

Standards-  The  proposed  Category  A 
changes  do  not  result  in  a  siyiifjcant 
reduction  in  a  margin  of  safety. 

The  Category  A  changes  are  proposed  to 
enhance  safety.  The  propoeed  change  in 
undervoltage  protection  results  in  an 
improved  protected  voltage  level  to  480  volt 
MCCs  and  associated  control  components 
for  bodi  LOCA  and  non-LOCA  conditions. 
The  tolerance  for  the  existing  undervoltage 
relays  is  272%  of  setting.  The  tolerance  for  the 
proposed  undervoltage  relays  is  270.3%  of 
setting.  This  results  in  an  improved  minimum 
protected  level  for  non-LOCA  conditions 
from  88.2%  of  rated  voltage  to  97.7%  of  rated 
voltage,  and  an  improved  minimum  protected 
level  for  LOCA  conditions  from  88.2%  of 
rated  voltage  to  88.7%  of  rated  voltage. 

The  "non-LOCA"  setpoint  assures  a 
limiting  voltage  value  of  93%  to  480  volt 
MCCs.  An  associated  review  of  MCC 
contactor  control  circuits  snd  implementation 
of  control  circuit  modifications  as  necessary 
will  assure  85%  voltage  to  contactors.  The 
"LOCA"  undervoltage  relay  comes  into  effect 
on  a  LOCA  signai  and  the  "non-LOCA"  or 
normal  protective  setpoint  is  inhibited  on  the 
LOCA  signal  The  transition  between  the 
"non-LOCA"  and  "LOCA"  undervoltage 
relays  in  essence  represents  a  continuity  of 
protection  «vith  respect  to  the  ofTsite  power 
sources  to  the  4.18kV  buses  when  the  effect 
of  starting  the  4kV  ECCS  motors  on  the 
4.16kV  buses  is  considered.  Thus  an 
improved  continuity  of  protection  against 
negative  consequences  of  degrading  grid  or 
failure  of  offsite  power  source  equipment  is 
assured. 

Increasing  the  time  delay  settings  allows 
pump  motors  to  accelerate  wnthout  an 


unnecessary  transfer  to  an  alternate  power 
supply.  The  changes  do  not  involve  a 
significant  reduction  in  any  margin  of  safety. 

Standard  1  •  The  proposed  Category  B 
changes  do  not  involve  s  significant  increase 
in  the  probability  or  consequences  of  any 
aoddent  previoiuly  evaluated. 

The  Category  B  changes  are  propoeed  to 
ensure  die  validity  of  the  existtaig  aoddent 
analysea:  specifically,  a  design  basis  LOCA 
with  ofbite  power  available.  Revising  die 
timer  settings  for  the  RHR  and  CS  pumpa  will 
improve  die  voltage  at  the  480V  levels  during 
a  motor  acceleration  transient  and  also 
prevents  spurious  transfer  of  the  4.18kV 
buses  to  the  diesel  generators  in  the  event  of 
a  safety  injection  while  operating  widi  only 
one  ofMt*  powrer  source  available. 
Therefore,  the  propoeed  changes  do  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

Standard  2-  The  proposed  Category  B 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  to  the  CS  and  RHR 
systems  only  involve  changes  to  load 
sequencing  when  offsite  power  is  available. 
The  propoeed  changea  do  not  involve  the  CS 
or  RHR  system  piping  configurations,  pumps, 
valves  or  system  redundancies.  The 
replacement  timers  required  for  the  proposed 
load  sequencing  equal  or  exceed  the  ratings 
for  the  existing  tinMrs,  and  do  not  affect  the 
environmental  or  seismic  qualification  of  the 
panels  in  which  they  will  be  installed.  Failure 
of  any  timer  can  only  affect  one  redundant 
train  of  equipment  Therefore,  the  possibility 
of  a  new  or  different  kind  of  accident  is  not 
created. 

Standards-  The  proposed  Category  B 
changes  do  not  resiUt  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  adversely 
affect  the  safety  margin  assumed  in  the  10 
CFR  Appendix  K  analysis  for  ensuring  fuel 
integrity  for  the  entire  spectrum  of  postulated 
LOCAs.  The  limiting  Appendix  K  scenario  for 
core  spray  requires  the  CS  pumps  to  be  at 
rated  flow  SO  seconds  after  a  LOCA  to  ensure 
the  existing  margin  of  safety.  Under  the 
proposed  changes,  the  latest  tiiat  the  CS 
pumps  will  achieve  rated  flow  is  35  seconds 
(3  seconds  for  detection  of  the  LOCA  plus  23 
seconds  for  die  longer  of  die  CS  timer  delays 
plus  a  maximum  of  9  seconds  for  motor 
acceleration).  The  limiting  Appendix  K 
scenario  for  the  low  pressure  coolant 
injection  mode  of  residual  heat  removal 
requires  the  RHR  ptunps  to  be  at  rated  flow 
57  seconds  after  a  LOCA  to  ensure  the 
existing  margin  of  safety.  Under  the  proposed 
changes,  the  latest  that  the  RHR  pumps  will 
achieve  rated  flow  is  14.1  seconds  (3  seconds 
for  detection  of  the  LOCA  plus  8  seconds  for 
die  longer  of  the  RHR  timer  delays  plus  3.1 
seconds  for  motor  acceleration).  Therefore, 
although  the  Category  B  changes  delay  the 
availability  of  the  CS  and  RHR  pumps  at 
rated  flow,  they  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety  for  core 
coolant  delivery. 

The  staff  has  reviewed  the  licensees' 
no  significant  hazards  consideration  for 
Category  A.  items  1  and  2  and  Category 
B.  itema  1  and  2  and  agrees  with  the 


licensees'  analysis.  Accordingly,  the 
Commission  has  proposed  to  determine 
that  the  above  changes  do  not  involve  a 
significant  hazards  consideration. 

The  Category  B.  item  3.  changes 
involving  deletion  of  a  now  obsolete 
footnote  is  proposed  as  an 
administrative  change  to  improve  the 
use  of  the  Technical  Specifications.  The 
Commission  has  provided  guidance  for 
the  application  of  the  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  hivolve  significant  hazards 
considerations  (51  PR  7751].  These 
examples  include:  Example  (i)  "A  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  corrections  of 
an  error,  or  a  change  in  nomenclature." 
The  proposed  change,  to  delete  a 
footnote  which  refers  to  a  now 
completed  modification  is  an  example  of 
such  an  administrative  change  since, 
now  that  the  modification  has  been 
completed,  the  specification  is  in  effect 
and  the  footnote  is  extraneous.  Since 
this  proposed  change  is  encompassed  by 
an  example  for  which  no  significant 
hazard  exists,  the  staff  has  made  a 
proposed  determination  that  it  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Education  Btiilding,  Commonwealth  and 
Wabiut  Streets,  Harrisburg. 
Peimsylvania  17126 

Attorney  for  Licensee:  Troy  B.  Coimer, 
Jr.,  1747  Pennsylvania  Avenue,  NW. 
Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County.  New  York 

Date  of  amendment  request 
December  2, 1988 

Description  of  amendment  request: 
The  licensee  has  provided  the  following 
description: 

Using  the  guidance  provided  by  Generic 
Letter  87-00.  tiiis  proposed  change  will  clarify 
applicability  of  limiting  conditions  for 
operation  and  associated  action  requirements 
when  a  surveillance  requirement  is  not 
performed  within  its  allowed  surveillance 
interval.  It  will  state  that  a  missed 
surveillance  shall  constitute  noncompliance 
with  the  operability  requirements  of  the 
related  LCOs.  It  will  specify  that  time  limits 
for  required  actions  for  operating  in  a 
degraded  mode  apply  at  the  time  it  is 
identified  that  a  surveillance  requirement  has 
not  been  performed. 
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FcR-  aOowable  outage  times  that  are  less 
than  24  hours,  a  24  hour  delay  period  will  be 
added  to  allow  performance  of  a  missed 
surveillance  to  satisfy  operability 
requirements  before  implementing  action 
reqnireinents  appficabie  to  operating  in  a 
degraded  mode. 

The  bssw  wdl  be  expanded  accordiagly  to 
ensure  the  proposed  changes  for  missed 
surveiHance  requirements  are  implemented 
consistent  wiA  die  gmdame  provided  in  GL 
87-eft 

Basis  for  propoged  no  s^nificant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideratioa  exists 
as  stated  in  10  CFR  5092.  A  proposed 
amendment  to  aa  operating  licnise  for  a 
facility  involves  do  significant  hazards 
consideration  if  operation  of  the  facility 
in  accortbnce  vrith  a  prroposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
conseqaences  of  an  acddent  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  acddent  from 
any  accident  (weviottsly  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
mai^n  of  safety. 

The  licensee  has  provided  die 
following  analysis: 

(1)  Does  die  psoposed  license  amendment 
involve  a  fi;;«ifii'.Mit  iacrease  in  the 
peobafoility  or  conseqaences  of  an  aocideBt 
previously  avalnated? 

Response: 

A  sigmficaot  increase  in  the  praiiabtfity  or 
consequeaces  of  an  accident  previously 
evaluated  is  nel  involved.  A  saaall  iacrease  in 
risk  is  associated  widi  delaying  dw 
implemeBtotioa  •<  an  LCO  for  25  hours  to 
allow  completion  of  a  missed  survciUaBce. 
This  risk  is  offset  by  a  reduction  tai  dw 
possU>Ui^  af  a  planl  upoal  and  chdlenge  to 
safety  systems.  The  risk  of  plant  upset  is 
greater  ii  testing  to  complete  a  sorveillanGe 
requirement  is  in  progress  ad  the  time  plant 
shutdown  is  f^'^'^mnrmA  to  comply  with  an 
LCO.  It  is  preferable  to  allow  time  to 
complete  the  sarveiUance  and  demonstrate 
operability  prior  to  changing  plant  status.  The 
increase  in  safety  gained  from  demonstrating 
operability  during  the  delay  period  balances 
out  the  risk  associated  with  the  delay.  In  the 
case  where  inoperability  is  determined  by 
testing  during  this  extension,  plant  safety  is 
enhanced  if  the  affected  equipment  can  be 
restored  to  an  operable  status  prior  to 
changing  the  plant's  operating  condittoo. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  ar^  acddent  previously 
evaluated? 

Response 

The  proposed  change,  as  analyzed,  does 
not  involve  a  new  or  different  kind  of 
accident,  from  that  previously  evaluated.  The 
definition  of  operability  is  clarified  for  the 
case  of  a  missed  surveillance.  The 
application  of  LCO  action  requirements  is 
expanded  upon  in  this  case  and  a  delay  is 
allowed  by  this  proposed  change  to  complete 
a  missed  surveillance  before  taking  required 


actions.  Tids  affects  only  the  impact  of 
surveillance  activities  on  plant  operations  by 
pre^ridbig  interpretation  to  Ibe  operator 
regaadflg  iia  taaplaBentatioB  of  associated 
LCOs.  Therefsn,  the  possibility  of  a  new  or 
difcrant  land  of  anadenl  is  not  cnaSed. 

(3)  Does  the  prapoaed  aasendtancnt  involve 
a  significant  redutUion  in  •  sutgin  of  safety? 

Response: 

A  significant  reduction  in  a  margin  of 
safety  is  not  mvolved.  An  allowance  for 
lestlug  whde  operating  is  incorporated  in  the 
desiys  oi  safety  systems  provided  to  prevent 
plant  transieBts  tram  approachiog  margins  at 
safety.  By  allowing  die  oorapletioB  of  a 
mined  surveiQance  before  applying  LCO 
shutdown  requirements,  this  change  will  in 
fact  reduce  the  potential  for  a  rhalWngp  to 
safety  systems  while  they  are  undergoing 
reqah«d  testing. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  invcrive  a  significant  hazards 
consideration. 

Local  Pablic  Doctunent  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
Yoric  10801. 

Attorney  for  licensee:  Mr.  Charies  M. 
Pratt,  10  Cohunbns  Circle,  New  York, 
New  Yoric  10019. 

NRC  Project  Directar  Robert  A. 
Capra,  Director 

Power  Authority  of  The  State  of  Hew 
Yotk.  Docket  Ne.  i»-2M,  Indian  Point 
Nads«  Cen«ialii«  Uoil  No.  3, 
Westcbester  Coonty,  New  Yoric 

Date  of  amendment  truest 
De(»mber30, 1988. 

Description  of  amendment  request 
The  licensee  has  provided  die  following 
description: 

This  appHcatiaR  sedcs  to  amend  Section  3.3 
and  Section  4.4  sf  Append  A  to  the 
Operating  license  l>y  revMng  die  Limiting 
Conifition  lor  Opetation  CLCC^  isr  dK  Weld 
Chaaari  and  Penetntion  Pieasuraatian 
System  (WCaFPS)  and  the  laolatim  Valve 
Seal  Water  System  (IVSWS)  to  more  closely 
reflect  the  system  design.  The  proposed  LCO 
changes  wlD  apply  to  the  four  independent 
zones  of  the  WC&PPS  and  the  individual 
station  headers  of  the  IVSWS,  rather  than  to 
the  supfily  benders  of  these  systems. 
ConsisteBtwidi  die  Westinghoose  Standard 
Technical  Specifications  the  allowable  out- 
of-service  time  for  one  individual  zone  or 
station  header  of  these  systems  wUl  be  seven 
days.  The  proposed  change  will  also  relocate 
an  LCO  from  the  Surveillance  Requirements. 
Section  4.4  to  Section  3.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Tlie  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
fadlity  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wn'di  a  proposed 
amendment  would  not:  (1]  Involve  a 


si^uficut  increase  in  the  probabiiity  or 
conee^nenees  of  an  accident  previously 
evahnted;  or  (2)  Create  the  poenbilrty  of 
a  new  or  different  kind  of  acddent  bora 
any  acddent  previously  evaluated;  or  (3) 
Involve  a  sigttificant  rnhiction  in  a 
margin  of  safety.  The  licensee  has 
provided  the  following  analysis: 

(l)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evatuated? 

Respoaae 

The  proposed  change  involves  a  revision  in 
application  of  die  WCaPPS  and  IVSWS 
operability  requirements  to  more  dosely 
reflect  system  design  and  safety  function.  As 
the  safety  function  and  operabdity 
requirement  of  the  WC&PPS  is  to  provide 
compressed  air  to  containment  penetrations 
and  liner  weld  channels,  the  LOO  is  clarified 
to  specifically  apply  to  those  system 
distribution  zones  which  supply  this  air 
directly  to  these  penetrabosA.  Neither  the 
clarification  in  applicability  of  the  LCO  or  the 
addition  of  three  days  to  the  oa(-of-service 
time  allowed  by  these  LCOs  shonU 
significandy  impact  the  availability  of  these 
systems  to  reduce  containment  leakage  in  the 
event  of  an  accident  Since  only  a  smaU 
portion  of  these  systems  are  allowed  to  be 
temporarily  out-of-service  for  a  short  period 
of  time,  there  is  little  change  in  the 
probability  diat  die  WCftPPS  and  IVSWS 
will  not  be  able,  at  least  in  part  to  perform 
their  function  of  reducing  isolation  valve  or 
penetrattan  leakage,  if  any  sbooM  occur,  in 
any  event,  the  operability  of  thas*  systems  is 
not  considered  in  previoun  evahmtions. 
Therefore,  no  signifjcant  incraaaa  in  the 
probability  or  consequences  of  aa  accident 
previously  evaluated  are  involved. 

(Z)  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
acddent  fiom  any  accident  previously 
evaluated? 

Retponse 

The  pnpoaed  change  does  not  involve  a 
physical  ^ange  tn  any  plnnt  systems, 
structures  or  oompnnents.  The  propoeed 
change  does  not  adveisely  affect  iIm  wnmiw 
in  which  dM  plant  is  operated.  Hence,  the 
proposed  change  does  not  create  the 
possibiUty  of  a  new  or  different  kind  of 
acddent  bam  any  acddent  previously 
evahmted. 

(3)  Does  the  propoeed  amendment  involve 
a  signifirant  rednctioa  in  a  ssaigia  of  safety? 

Reapaase 

The  LOCA  offsite  dose  cakalationB.  wfajdi 
do  not  asame  WCaPPS  and  IVSWS 
operations,  demonstrate  that  lbs  calculated 
offsite  doses  are  well  widiin  die  10  CFR  Part 
100  limits.  Therefore,  the  margin  of  safety 
between  the  calculated  offsite  dose  and  the 
regulatory  acceptable  Bmiti  remains 
unchanged.  However,  operation  of  these 
systems  asseres  that  the  con'sinment  leak 
rate  is  lower  than  that  calculated  hy  an 
uncak:aleted  amounL  This  represents  an 
additional  assurance  that  the  margin  of 
safety  remains  unchanged.  The  revision  of 
LCO  applicability  and  out-of-service  time  for 
these  systems  will  not  signiflcanUy  impact 
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thia  additional  aaaurance  that  containment 
leakage  wlU  be  lower  than  that  calculated 
Since  poetulated  LOCA  asaumptioM  remain 
unchanged  and  the  propoaed  change  doea  not 
involve  a  physical  change  to  the  WCAFPS 
and  IVSW8.  a  significant  reduction  in  the 
original  mar^  of  safety  is  not  involved. 

Based  on  the  above,  the  staif  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue.  White  Plains,  New 
Yorkioeoi. 

Attorney  for  licensee  Mr.  Charles  M. 
Pratt  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra,  Director 

Public  Service  Elactric  ft  Gas  Company. 
Oockat  No*.  B»47S  and  8»«1.  Salan 
Genatatfns  Station.  Unit  Noe.  1  and  a. 
Salem  Coimty.  New  Jersey 

Date  of  amendment  request 
December  2a  1988 

Deecription  of  amendment  request- 
The  proposed  amendments  would  delete 
from  the  Salem  1  and  2  Technical 
Specifications  a  portion  of  Surveillance 
Requirement  4.5uLi  associated  with 
verifying  that  the  Residual  Heat 
Removal  (RHR)  System  suction/ 
isolation  valves  automatically  close  on  a 
Reactor  Coolant  System  pressure  signal 
Issuance  of  these  amendments  will 
aUow  the  removal  of  the  RHR 
Autodosure  Interlock  (AC!)  circuitry. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Both  the  industry  and  the  NRC  have 
recognized  the  safety  benefits  of 
removing  the  Residual  Heat  Removal 
Autodosure  Interlock  drcuitry  (RHR 
ACl).  The  NRC-AEOD  case  study  on 
long  term  decay  heat  removal  Case 
Study  Report  AEOD/C503,  Decay  Heat 
Removal  Problems  at  U.S.  Pressurized 
Water  Reactors,  December  1985. 
recommended  that  consideration  should 
be  given  to  removal  of  the  RHR  ACI 
circuitry  to  minimize  loss  of  decay  heat 
removal  events.  Also,  a  study  performed 
for  the  NRC  by  Brooldiaven  National 
Laboratory,  NUREG/CR-5015,  Improved 
Reliability  of  Residual  Heat  Removal 
Capability  in  PWRs  as  Related  to 
Resolution  of  Generic  Issue  99,  May 
1968,  listed  several  improvements  to 
reduce  the  risk  of  loss  of  decay  heat 
removal  One  improvement  was  the 
removal  of  the  RHR  AQ  circuitry. 

In  parallel  with  the  NRC  activities,  the 
Westinghouse  Owners  Group  initiated  a 
program  to  evaluate  the  removal  of  the 
RHR  ACI  circuitry  on  all  Westinghouse 
designed  plants.  The  eiul  product  of  this 
program  was  WCAP-11736.  Residual 


Heat  Removal  System  Autodosure 
Interlock  Deletion  Report  for  the 
Westinghouse  Owners  Group,  Volumes 
1  and  2,  Revision  04).  February  1988. 
WCAP-11736  documents  the 
probabilistic  analysis  performed  on  the 
removal  of  the  RHR  ACI  in  terms  of  (1) 
the  likelihood  of  an  interfacing  loss-of- 
coolant-accident  (LOCA),  (2)  Residual 
Heat  Removal  system  availability,  and 
(3)  low  temperature  over-pressurization 
concerns.  Tlie  results  of  the  analysis 
show  that  (1)  the  frequency  of  an 
interfacing  system  LOCA  decreases 
with  the  removal  of  die  RHR  ACI  (2) 
removal  of  the  RHR  ACI  increases  the 
RHR  system  availability,  and  (3) 
removal  of  the  RHR  AQ  has  no  efi'ect 
on  heat  input  transients,  but  will  result 
in  a  small  but  not  significant,  increase 
in  the  frequency  of  occurrence  for  some 

nof  mass  input  transients  with  a 
ase  in  odiers.  The  net  effect  of 
RHR  ACI  deletion  is  an  improvement  in 
safety. 

To  provide  assurance  that  the  Reactor 
Coolant  system  (RC8)  will  not  be 
pressurized  with  the  Residual  Heat 
Removal  system  inlet  valves  open 
WCAP-1173e  requires  that  a  safety    . 
grade  alarm  be  added  that  will  actuate 
in  the  control  room  given  a  "VALVE 
NOT  FULLY  CLOSED"  si^ial  in 
conjunction  with  a  "RCS  PRESSURE- 
HIGH"  signal.  The  intent  of  this  alarm  is 
to  alert  the  operator  that  the  RCS/RHR 
series  suction/isolation  valve(8)  is(are) 
not  fully  dosed,  and  that  double  valve 
isolation  from  the  Reactor  Coolant 
system  to  the  Residual  Heat  Removal 
system  is  not  being  maintained.  WCAP- 
11736  further  states  that  appUcable 
operating  procedures  should  be 
modified  to  reflect  this  new  alarm  and 
describe  the  appropriate  response.  The 
licensee  has  committed  to  adding  the 
alarm  and  modifying  the  operating 
procedures  before  implementing  the 
requested  technical  spedfication 
change. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  5G.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  fadlity 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  acddent  from 
any  acddent  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Ucensee  has  analyzed  the 
proposed  amendment  to  determine  if  a 
significant  hazards  consideration  exists: 


The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because 
operation  of  Salem  Generating  Station  Uniu 
1  and  2  in  accordance  with  this  change  would 
not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acddent 
previously  evaluated.  The  deletion  of  the 
RHR  ACI  was  analyzed  in  WCAP-11736  in 
terms  of  (1)  the  frequency  of  an  interfacing 
LOCA.  (2)  the  availability  of  the  RHR  system, 
and  (3)  the  effect  on  overpressure  transients. 

With  the  removal  of  the  ACI  and  addition 
of  a  control  room  alarm,  the  probabilistic  risk 
analysis  predicts  a  decrease  in  the  frequency 
of  interfacing  LOCAs  from  8.35E-07  to  5.77E- 
07/year.  a  decrease  of  approximately  31%. 

The  availability  of  the  RHR  system  was 
analyzed  in  three  phases:  initiation,  short 
term  cooling,  and  long  tenn  coolii^.  The 
probabilistic  analysis  indicated  that  deletion 
of  the  RHR  AQ  has  no  impact  on  the  failure 
probability  for  RHR  initiation.  Ehiring  short 
term  cool^  (72  hours  after  initiation).  RHR 
ACI  deletion  decreased  the  RHR  failure 
probability  by  13%,  from  iJBOErOZ  to  1.40E-02. 
The  long  term  cooling  RHR  failure  probability 
was  calculated  to  decrease  by  67%  from 
3.60B.O2  to  1.20B-02. 

Appendix  D  of  WCAP-11738  presents  the 
analysis  used  to  determhM  the  effect  of 
removal  of  the  ACI  on  overpressurization 
transients.  The  analysis  categorizes  the  types 
of  initiating  events,  determines  their 
frequency  of  occurrence,  and  then  identifies  • 
the  consequences  of  these  occurrences  both 
with  and  %vithout  the  ACI  feature.  The  result 
is  a  Ust  of  overpressure  consequence 
categories  «vith  associated  failure 
probabilities  (see  Reference  4  (WCAP-11736), 
Appendix  D,  Tables  D-9.  -10  and  -11).  For  the 
charging/safety  iniection  event  consequence 
frequencies  increased  on  the  order  of  l.OE-10 
shutdown  year.  This  is  an  insignificant 
increase  as  the  overall  consequence 
frequency  of  the  charging/safety  injection 
event  is  1.2SB-01.  Likewise,  for  the  letdown 
isolation  with  RHR  system  operable  case,  one 
frequency  category  was  increased  on  the 
order  of  l.OB-11.  Again  this  is  insignificant 
when  compared  with  the  total  frequency  of 
these  events  of  1.25E-01.  For  the  letdown 
isolation  with  RHR  system  isolated  event,  the 
overall  consequence  frequency  was  reduced 
fitjm  4.45E-01  to  2.22E-01.  This  occurs 
because  many  spurious  closures  of  the  RHR 
isolation  valves  cause  the  isolation  of 
letdown. 

Removing  the  RHR  ACI  reduces  the 
frequency  of  this  event  by  approximately 
50%.  It  is  concluded  that  the  removal  of  the 
RHR  ACI  circuitry  has  an  insignificant  impact 
on  the  fivquency  of  overpressurization  events 
at  Salem  Station. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  The  effect  of  an 
overpressure  transient  at  cold  shutdown 
conditions  will  not  be  altered  by  removal  of 
the  RHR  ACI  function.  With  or  without  the 
ACI  function,  the  RHR  system  could  be 
subject  to  overpressure  for  which  the  RHR 
relief  valves  must  be  relied  upon  to  limit 
pressure  to  within  RHR  design  parameters. 
While  it  is  true  that  the  ACI  initiates  an 
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automatic  closure  of  the  RHR  suction/ 
isolation  valves  on  high  RCS  pressure, 
overpressure  protection  of  the  RHR  system  is 
provided  by  the  RHR  system  relief  valves 
and  not  by  the  slow  acting  suction/isolation 
valves  that  isolate  the  RHR  system  frx)m  the 
RCS.  This  is  reflected  in  the  Salem  UFSAR. 
which  states: 

Isolation  of  the  RHR  System  is  achieved 
with  two  remotely-operated  series  stop 
valves  In  the  line  from  the  RCS  to  the  RHR 
pimip  suction  and  by  two  check  valves  in 
series  in  each  line  from  the  RHR  pump 
disdiarge  to  the  RCS,  plus  a  remotely- 
operated  stop  valve  in  each  (hschaige  line. 
Overpressure  in  the  RHR  System  is  relieved 
through  a  relief  valve  to  the  pressurizer  relief 
tank  in  the  RCS.  (Reference  7)  (Salem  UFSAR 
Section  5.5.7.2.  page  5.5-28,  Revision  7] 

The  purpose  of  the  ACI  feature  is  to  ensure 
that  there  is  a  double  barrier  between  the 
RHR  system  and  RCS  when  the  plant  is  at 
normal  operating  conditions,  i.e.,  pressurized 
and  not  in  the  RHR  cooling  mode.  Thus  the 
ACI  feature  serves  to  predude  conditions 
that  could  lead  to  a  LOCA  outside  of 
containment  due  to  operator  error.  The  safety 
function  of  the  ACI  is  not  to  isolate  the  RHR 
system  from  the  RCS  when  the  RHR  system 
Is  operating  in  the  decay  heat  removal  mode. 

There  are  several  methods  to  ensure  that 
there  is  a  double  l>arrier  l)etween  the  RHR 
system  and  the  RCS  when  the  plant  is  at 
normal  operating  conditions.  First,  plant 
operating  procedures  instruct  the  operators  to 
isolate  the  RHR  system  during  plant  heatup. 
Second,  an  alarm  that  will  be  installed  as 
part  of  this  change  would  annunciate  in  the 
control  room  given  a  "VALVE  NOT  FULLY 
CLOSED"  signal  in  conjunction  with  a  "RCS 
PRESSURE-HIGH"  signal.  This  alarm  would 
alert  operators  that  either  the  RHl  or  RH2 
Valve  is  not  fully  closed,  and  that  double 
isolation  has  not  been  achieved.  In 
conjunction  with  this,  operators  will  be 
trained  using  revised  alarm  response 
procedures  to  ensure  they  act  to  restore 
double  isolation  or  return  to  a  safe  shutdown 
condition.  Third,  the  open  permissive 
interlock,  which  is  not  being  removed,  will 
prevent  the  opening  of  the  RH-1  and  RH-2 
whenever  the  RCS  pressure  is  greater  than 
the  RHR  system  design  pressure. 

Since  relief  valves  prevent 
overpressurization  of  the  RHR  system  during 
shutdown  conditions  and  several  methods 
are  in  place  to  ensure  that  the  RHR  system  is 
isolated  from  the  RCS  during  normal  plant 
conditions,  removal  of  the  ACI  does  not 
create  the  possibiUty  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  RHR  ACI  function  is 
not  a  consideration  in  a  margin  of  safety  in 
the  basis  for  any  Technical  Specification. 
However,  since  the  probabilistic  analysis  of 
WCAP-11736  indicates  that  the  availability  of 
the  RHR  system  is  increased  with  the 
removal  of  the  ACL  overall  safety  has  been 
increased. 

The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
analysis  and  conoirs  with  the  licensee's 
determination  that  the  proposed 
amendment  does  not  involve  a 


significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mai^  ]. 
Wetterhahn,  Esquire,  Conner  and 
Wetteriiahn.  Suite  1050. 1747 
Peimsylvania  Avenue.  NW., 
Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
BuUer 

PuUic  Service  Electiic  ft  Gas  Company, 
DockM  Nos.  5»-Z72  and  50-311.  Salem 
Generating  Statkm.  Unit  Nos.  1  and  2. 
Salem  Comity,  New  Jecsey 

Date  of  amendment  request 
December  30. 1988 

Description  of  amendment  request 
The  proposed  amendments  to  the  Salem 
Units  1  and  2  Technical  Specifications 
would  permit  the  use  of  a  new  fuel 
design.  Vantage  5  Hybrid,  in  both  Salem 
Units.  Additional  changes  are  proposed 
to  reduce  the  flow  meastirement 
uncertainty  allowance  because  of  recent 
plant  modifications  and  to  eliminate  the 
rod  bow  penalty  based  on  new  analysis 
methods  applied  during  the  Vantage  5 
Hybrid  safety  analysis.  Specifically  the 
Salem  Units  1  and  2  Technical 
Specifications  would  be  revised  as 
follows: 

1.  Bases  •  Change  the  W-3  correlation 
to  W-3  (R-Grid)  and  add  the  WRB-1 
correlation  and  design  Departure  from 
Nudeate  Boiling  Ratio  (DNBR)  limits  for 
Vantage  5H  fuel  (V5H). 

2.  Modify  Specification  3.1.3.3  to 
incorporate  a  new  rod  drop  time  of  less 
than  or  equal  to  2.7  seconds. 

3.  Modify  Unit  1  and  Unit  2 
Specification  3.2.3  to  delete  the  Rod  Bow 
Penalty  as  a  function  of  bumup  in  the  F- 
Delta-H  equation  and  delete  Figure  3.2-3. 

4.  Modify  Unit  1  and  Unit  2 
Specification  3.2.5  Table  3.2-1  to  define 
the  Reactor  Coolant  System  flow  limit 
including  uncertainties,  to  be  357,200 
GPM. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Proposed  revisions  1  and  2  are  being 
requested  to  allow  for  the 
implementation  of  an  improved  fuel 
design,  Westinghouse  Vantage  5H  fuel 
(V5H).  Rod  drop  times  are  increased 
because  of  an  increased  dashpot  effect 
caused  by  a  reduction  in  guide  tube 
diameter. 

Proposed  revisions  3  and  4  are  being 
.  requested  to  incorporate  new  evaluation 
methods  for  the  effects  of  fuel  rod  bow 
on  departure  from  nudeate  boiling 


(DNB).  The  new  methods  provide  a 
basis  to  eliminate  unnecessary  power 
distribution  penalties  and  to  simplify  the 
specification.  Consistency  between  the 
Unit  1  and  2  Technical  Specifications  is 
also  achieved. 

Proposed  revisions  5  and  6  are  being 
requested  to  clearly  define  the  DNB  flow 
parameter  limit  plus  uncertainties  based 
upon  the  plants  current  configurations 
(previously  licensed  resistance 
temperature  detector  (RTD)  flow 
uncertainfy  reductions)  and  to  achieve 
consistency  between  the  Unit  1  and  2 
Technical  Specifications. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  Ucense  for  a 
fadlify  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  acddent  previously 
evaluated;  or  (2)  Create  the  possibilify  of 
a  new  or  different  kind  of  acddent  fit>m 
any  acddent  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  salefy. 

The  licensee  has  analyzed  the 
proposed  amendment  to  determine  if  a 
significant  hazards  consideration  exists: 

1.  DNBR  Bases  Definition.  Increased  Rod 
Drop  Time  and  Elimination  of  Rod  Bow 
Penalty  (Items  1-3] 

The  evaluation  considered  the  effects  of 
the  proposed  Technical  Specification  changes 
on  the  following  areas: 

a.  Nuclear,  Thermal-hydraulic  and 
Mechanical  Fuel  Assembly  Design  , 

b.  Non-Loca  Accidents 

c.  Loca  Accidents 

The  above  areas  have  been  evaluated 
including  the  concurrent  effects  of  V5H 
features,  thimble  plug  deletion,  loose  parts  in 
the  RCS  and  up  to  3.5%  steam  generator  tube 
plugging.  In  addition,  transition  core  effects 
(mixed  core  of  V5H  and  the  17X17  Standard 
product)  have  been  addressed.  The  analyses 
required  for  the  evaluations  were  performed 
by  Westinghouse  using  approved  methods 
and  procedures  (Attachment  4)  (PubUc 
Service  Electric  and  Gas  Co.  letter  to  NRC 
dated  December  3a  1988,  PlanX  Safety 
Evaluation  for  Salem  Units  1  and  2  Fuel 
Upgrade.  Dated  November  1988).  LOCA 
evaluations  were  performed  using  the  1978 
Westinghouse  large  break  LOCA  model 
which  is  our  current  evaluaticm  model  of 
reference.  The  resulis  of  the  LOCA 
evaluations  will  be  reevaluated  against  the 
Westinghouse  updated  model  as  part  of  the 
reanalysis  required  by  the  Salem  Unit  2 
Scheduler  Exemption  from  10  CFR 
S0.46(a)(l)(i)  (Ref.  letter  from  ).  C  Stone. 
Project  Manager,  Office  of  Nuclear  Reactor 
Regulation  to  S.  E.  Miltenberger.  Vice 
President  and  Chief  Nuclear  Officer,  PSEAG. 
dated  November  1, 1968).  PSEftG  has 
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reviewad  tod  ooacnrt  with  the  Wwtimho— « 

UMlyiMt 

OiMntlMi  of  dM  SdMi  Units  iB 
mocatduxa  with  tht  propoMd  Tflcfanical 
Spedficatiaa  cfaaagM: 

a.  Will  not  inrohre  ■  tignificant  intnaae  in 
tiM  probability  or  conaaquencm  of  an 
acciidant  pnviovaty  avahMtBd  lor  the  Salem 
Unita.  Th>  avlalioiw  of  Iba  N«ela«r. 
Ttiaraial-hydnulic  and  MaHianical  deaigB 
efTecta  auppott  tha  condnaion  that  tha 
raquested  chanaM  are  within  the  design 
criteria  established  In  the  Updated  Final 
Safety  Aaeiysia  Report  Consoqnently,  no 
new  ■acMnisBM  have  been  introdwced  to 
incnaaa  die  pnbahility  ol  an  aocidant 
occurring.  The  accidaat  avahiatlana  (LOCA 
and  NOfMjOCA)  exUbit  raauhs  which 
maintain  the  confidence  leva!  in  the  physical 
integrity  of  tha  fission  product  boundaries  as 
defined  in  the  Updated  Safety  Analysis 
Report,  laafefors*  Ine  conae<|aences  of  the 
■ocMiens  oo  noi  BCfaaae. 

bL  WiU  not  awlB  tfaa^oasMIMy  of  •  OMv 
OS  difhcsBl  kind  af  accMant  froBsaqf 
accident  ftayhwisly  •vataatad  iortksSakm 
Units.  TW  swaliirtioas  ftitarmBA  aatahHsh 
that  tha  UpdatadEtaal  Safsty  Anatysia 
Report  daaivkoilasla  and  aystem  responses 
t  oonnal  and  acddaat  oooditiona  an 
I  wttk  rospoct  to  the  re<|asstad 


during  nor 
boondiBg  \ 


■  "rtarefota.  die  changea  wig  not 
aoect  iBaraBclloa  ai  any  piutoiUoR  sjFsteai 
nor  introdaca  hardwata  whicli  ia  diftweat  la 
design  criteria  requirements^ 

c  Will  not  iDvo|m#significaat  redaction 
in  a  aaigin  of  sai^Tna  awahiatlaaa 
performed  by  ¥»aetti^ioase  addieasad  aH 
daaign  criteria  and  aoddnt  analysas.  tai 
performtaif  tka  avaiaatlaas.  tlta  safety  limits 
esublisfaad  by  tha  Updated  Final  Safcty 
Analyaia  Report  and  TachnkiaiapacificBtkias 
wera  not  nodttad  sttcnaa  la  radaca  llie 
dfnBfsooa  between  iDaaaraty  Itant  aad  tlie 
limit  defiaad  as  die  falhm  paiit  of  a  fissioa 
prodoct  baandsfy.  ^aafaftx^  Ina  auwgins 
wnicn  wsca  assaaMd  to  laa  acBUsBvaBalysea 
remain  booadlag  tor  Iha  ptopoaed  changes. 

X.  Deflnitioa  of  DNB  I^iaawter  Reactor 
Coolant  Flow  UaA  (HsB  4} 

The  evaluatioR  oaasidBred  the  efliBct  of  the 
pivpoeaQ  I  ^anneal  ^wcmcBtiaa  cbbo^w  ob 
tna  foOawtay  asaase 

fc  Updated  nnataafcty  Anatysia  Repast 
ChaptsfttBaants 

V  PMtacaaa  Syatees  Satpointa  and 


Tha  aaa^yaaa  raqakad  far  tta  above 
evahiattoBa  arsca  pstMsaHdby 
Wee^^Moaa  aad  tha  laeallB  docanealed  ia 
WCAP-Mag»(lbrwardad  v«a  PS8»G  latter 

Nin-mrur.  dated  gepumbei  17.  imry. 

PSE&G  haa  lavtawad  the  WCAP  and  coMars 
with  fta  rssallsi  hi  additloii.  a  review  of  dM 

the  CQMdasiaa  diat  tha  rssults  of  WCAP- 
11579  are  appUcaUa  for  die  Salasi  units. 
Specifically,  dia  Unit  X  actual  maasuiaaiant 
uneestaintiaa  wata  verified  to  ba  booadad  by 
dw  unoaitaiadaa  asaBBMd  to  WCAP-11S79 
(PSEftG  letter  NUUMBITI.  dated  October  Iti 
1968).  Tha  teatnawsntottoa  to  Unit  lis 
comparrtle  to  tha  UWt  S  IwtiaMidatiaa. 
theroforek  the  ooavatiaaKaf  aneeftaintiae 
provided  ia  NU-NW171is  bouadi^  far  Uw 
Unit  1 1 


Operatifoa  of  tha  Salaai  UnMs  fa 
accordanoa  with  tha  prapoead  Technical 
Spacfficattea  chasvae: 

a.  Will  not  iavolve  a  sigwftcant  inaaasa  in 
the  probability  or  consequenoaa  of  aa 
accident  previously  evaluated  for  the  Salem 
Utaits.  The  reduction  in  tha  uncertainty  value 
is  attributed  to  the  reduced  error  asaodated 
with  the  modified  RCS  narrow  range 
temperaturis  monitoring  system.  The  Chapter 
15  accident  aaalysee  ia^Mcted  by  thie 
modificatioB  ware  previously  reviewed  and 
approved  by  the  NRC  as  Aaendaients  M  and 
56  to  the  Salem  Unit  1  and  2  hcaasae. 
respectively,  and  by  Ammdment  04  to  the 
Unit  2  licenaa. 

b.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
aoddsot  previoaaly  evafaatsd  for  tha  Salem 
Unite.  Tha  oonacdoa  factor  ariiich  »~***f 
die  RCS  Btaimoto  Bow  vahia  Hmil  ia  beaad 
on  an  analysis  of  flow  msnatiiaaisiil 
uncertainties.  The  oorractioo  does  not  affiect 
any  process  variable  vridch  inpats  to  a 
process  control  or  reactor  protacdoB  system 
control  faactioa.  Therefore.  Chapter  IS 
aaalysas  ara  Bot  affaetad. 

&  Win  not  involva  a  siydficant  faductioB 
in  a  maigta  of  aafaty.  Aa  RCS  Flow 
uncerteiaty  artar  of  X8%  was  ori^dnally 
assumed  for  the  putposa  of  ntlnilating  a 
minimtmi  dlowabfa  RCS  Sow  rate  Ibr  safe 
plant  operedoo.  Tba  uaoulainty  ootiactioo 
pro^^des  a  lafaraBoe  potat  Itobi  wmch  the 
lagnittiria  of  the  safety  maigto 
Msaaurad  law  rate  aad  daal^ 
iow  tato  COB  ha  tofanad.  WCAr>- 

inroihisiia tss  that  tha  tatolmiiataiiily 

assodatad  with  the  Bwdttad  RCS  Boraw 
range  tamparatura  nmaJtwring  aystom  could 
be  reduced  to  a  oooservative  vaiua  ci2J% 
from  oxiadng  value  of  3.SS.  In  addition  to  die 
X2X.  an  addRtonal  aacartainty  of  ai«  for 
feadwatsr  vanturi  foaling  will  be  added  for  a 
total  aaoartatotjr  factor  af  ajK.  The 
avataaHBaa  pi  ii  i  lifad  Ae  si  that  the  chaage  to 
the  allowaMe  flow  aauaHalaty  daaa  aot 
result  to  a  ladafBltaB  to  tha  assilto  of  aafaty 
aa  idaodfiad  to  Iha  Ftoal  Safa«  An^yato 
Report  Tha  vafaaaf  tha  dienaaldaaiffi  Haw 
used  in  DMB&  aaalyaea  remaina  the  aane  as 
intheoneBlUFSAR. 

Tha  staff  has  reviewad  the  licenaee's 
subnuittal  and  ■%■'*»'•■"♦  hazards 
analysis  and  oonoirs  with  the  licensee's 
detetmlnatioa  that  the  proposed 
amendment  does  not  involve  a 
significant  hazaids  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proiiosad  amendaoit 
involves  no  significant  hazards 
consideration. 

Local  Public  Docunvat  Room 
locatioK  Salea  Fiee  Pablic  tthmy.  112 
West  Broadway.  Sales*.  New  Jersey 
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Wetterhahn.  Suite  1050, 1747 
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Public  Service  ElocMc  ft  Gas  Company. 
Docket  Nos.  50-272  and  50-911.  Salera 
GenacatiiV  Statbm.  U^t  Nos.  1  and  2. 
Salan  Cotnly.  New  \mamg 

Date  of  amendment  request  January 
3,1960 

Detcripdon  of  amendment  request 
The  proposed  amendments  would  define 
for  Saless  Unit  1  and  Salem  Ui^  2  the 
Fully  Withdrawn  position  of  Rod  Chtster 
Control  AseembUes  to  address  potential 
rod  wear  concenis  as  seen  at  other 
Westinghouse  designed  plants.  Sections 
of  die  Salem  Unit  1  and  Salem  Unit  2 
Technical  Specifications  that  are 
affected  by  die  definition  of  PnUy 
Withdrawn  are  to  be  changed 
accordingly,  in  adthtion,  changes  are 
prt>poeed  to  delete  from  Selem  Unit  1 
Tedmical  Specifications  a  rod  bank 
insertion  limit  curve  for  three  loop 
operation  and  to  correct  inconsistencies 
between  Salem  Unit  1  and  Salem  Unit  2 
Techiiical  Spedfinatiops  Specifically 
tha  Same  Unit  1  and  Salem  Unit  2 
Tacbnkal  Specificatians  would  bs 
revlssd  as  iofioMfs: 

1.  Definitions  -  add  a  definition  for  the 
fully  withdrawn  position  of  the  Rod 
Cluster  Control  Assemblies  (RCCAs). 

Z  Modify  definition  1.2a  Shutdown 
Margin.  Specifications  3.1.X4  and  3.iai. 
and  Bases  2.1.1  and  S/4.1.3  to 
inoorporata  the  new  definition  of  "Pid^ 
A^^dtdrawn". 

3.  Refiaoe  Figure  3.1-1  to  incorporate 
the  new  definition  of  FUIy  Widuhrawn. ' 

4.  Delete  Figure  34a  from  Unit  1. 

5.  ModQy  ^todficartoB  3.1.33  to 
clarify  rod  drop  lest  reqairements. 

6.  Modify  Unit  2  Specification  S.l.Saa 
to  incorporate  the  rod  drop  testing 
requirements  jHvvioady  bi  Specification 

3.ias. 

7.  Add  to  Unit  1  Spedfkatioa  3.1002 
rod  drop  testiaqotaeaMBte  as  tnchidad 
in  Unit  2  to  achieve  coasistem^ 

&  Delete  Unit  2  Spedficatian  3.105. 

Basis  for  proposed  no  significant 
hazards  considentMa  determination: 
Proposed  revisioo  items  one  through 
three  ara  being  raquested  to  address 
potential  rod  wear  concenis  as  seoi 
previously  at  other  Westfaighotise 
plants.  These  items  redefine  Fully 
Withdrawn  to  be  between  222  and  228 
steps  withdrawn. 

Proposed  revision  Item  four  is  being 
requested  to  delete  tiie  curve 
implementing  three  loop  operations 
which  is  not  currently  allowed  but  fa 
stUl  affected  by  redefining  Fnlly 
Withdrawn.  Rather  than  midifying  flds 
specification.  It  fapropoaed  tc  be 
deleted,  llifs  fa  oonsistent  with  die  Unit 
2  spedficatioiis. 
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Item  five  is  being  requested  to  clarify 
that  rod  drop  test  times  are  to  be 
performed  from  228  steps  withdrawn. 
Widi  the  proposed  redefinition  of  Fully 
Withdrawn,  test  times  could  be 
performed  from  222  steps  withdrawn  if 
this  darificaticHi  was  not  made. 

Proposed  revisions  six  through  eight 
are  being  requested  to  correct  an 
inconsistency  present  in  the  current  Unit 
2  Technical  Specifications.  Previously,  a 
change  was  approved  that  no  longer 
required  that  the  Analog  Rod  Position 
Indication  (ARPI)  be  operable  in  Modes 
3, 4  and  5.  This  eliminates  the  need  for 
Specification  3.10.5  since  the  other 
requirements  are  being  addressed  in 
specification  3.1.30.2.  The  rod  drop  test 
requirements  are  being  added  to  Unit  1 
for  consistency  between  units. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facUity  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wiUi  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddent  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  acddent  from 
any  acddent  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  salFety. 

The  licensee  has  analyzed  the 
proposed  amendment  to  determine  if  a 
significant  hazards  consideration  exists: 

1.  Rods  Fully  Withdrawn  Definition  (Items 

1-5) 

A  safety  evaluation  has  been  performed  to 
address  repositioning  the  fully  withdrawn 
position  of  the  RCCAs  (AtUchment  4)  [Public 
Service  Electric  and  Gas  Co.  Letter  to  NRC 
dated  January  3, 1989,  Analysis  of  effects  of 
RCCA  Repositioning  on  loss-of-coolant 
related  accidents].  The  evaluation  considered 
the  effects  of  the  proposed  technical 
specification  changes  on  the  following  areas: 

a.  Small  Break  LOCA 

b.  Large  Break  LOCA 

c.  Short  and  Long  Term  LOCA 

d.  Steam  Generator  Tube  Rupture 

e.  Posl-LOCA  lA)ng  Term  Cooling 

f.  Hot  Leg  Switchover  to  Prevent  I>otential 
Boron  Precipitation 

g.  Blowdown  Reactor  Vessel  and  Loop 
Forces 

h.  Non-LOCA  Transients 

The  conclusions  of  the  evaluation  are  as 
follows: 

a.  The  changes  in  the  definition  of  the  fiilly 
withdrawn  RCCA  position  proposed  create 
no  significant  changes  in  the  affected  safety 
parameters  involved  in  verification  of  current 
technical  specification  limits.  The  involved 
safety  parameters  include  those  parameters 
normally  addressed  by  the  cycle  specific 
Reload  Safety  Evaluation  Checklist  The 
change  of  the  fully  withdrawn  position  fit>m 
228  steps  to  222  Steps  or  higher  involves  only 


a  small  amount  of  absorlier  being  inserted 
Into  the  active  region  of  core  and  does  not 
result  in  any  design  or  regulatory  limit  being 
exceeded. 

b.  No  FSAR  safety  limits  are  exceeded 
based  on  the  proposed  technical  specification 
change.  The  position  of  the  control  and 
shutdown  bsuoks,  relative  to  each  other  in  the 
core  will  not  change;  therefore  the  limiting 
axial  power  distribution  assumed  for  the 
DNB  analyses  remain  applicable.  The  FSAR 
conclusion  that  die  DNBR  design  basis 
acceptance  criteria  is  met  for  the  Condition  II 
events  remains  valid  Additionally,  there  is 
no  significant  impact  on  any  core  physics 
assumptions  and  design  pealcing  factors 
important  to  the  non-LOCA  safety  analyses 
and  the  reload  verification. 

c.  The  proposed  change  does  not  invalidate 
current  control  rod  drop  times  or  other 
tripped  rod  characteristics  assumed  in  the 
LOCA  licensing  basis  analysis. 

Operation  of  the  Salem  Units  in 
accordance  with  this  proposed  technical 
specification  change: 

a.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  for  the  Salem 
Units,  since  the  changes  caused  by 
repositioning  the  fully  withdrawn  position  of 
the  control  rods  are  bounded  by  those 
assumed  in  the  accident  analyses. 

b.  Would  not  create  the  possibility  of  a 
new  or  different  kind  of  acddent  from  any 
acddent  previously  evaluated  for  the  Salem 
Units,  since  no  plant  hardware  changes  are 
required  by  this  change. 

c.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety,  since  the 
margin  which  was  assumed  in  the  accident 
analyses  bmmds  the  change  proposed. 

2.  Elimination  of  ^>edal  Test  Exemption 
3.10.5  [Items  S-S) 

Operation  of  the  Salem  Units  in 
accordance  with  this  proposed  Technical 
Specification  change: 

a.  Would  not  create  a  significant  increase 
in  the  probability  or  consequences  of  an 
acddent  previously  evaluated  for  the  Salem 
Units  since  the  change  is  administrative  in 
that  it  eliminates  an  unnecessary 
specification  and  incorporates  the 
requirements  into  an  existing  spedfication. 
Additionally,  it  imposes  a  like  requirement 
into  the  Unit  1  Technical  Specification; 

b.  Would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  for  Salem 
since  no  plant  hardware  modifications  are 
required  and  no  tests  are  being  deleted; 

c  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety,  since  no 
analytical  or  test  changes  are  being  made. 

The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
analysis  and  concius  with  the  licensee's 
determination  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Ubrary.  112 


West  Broadway.  Salem.  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Coimer  and 
Wetterhahn,  Suite  1050, 1747 
Peimsylvania  Avenue,  NW., 
Washington.  DC  20008 

NRC  Project  Director.  Walter  R. 
BuUer 

Sacramento  Municipal  Utility  IMsttict. 
Docket  No.  50-312,  Rancbo  Seco  Nuclear 
Generating  Station,  Saoamento  County, 
Calif (wnia 

Date  of  amendment  request 
December  30, 1988 

Description  of  amendment  request 
The  proposed  amendment  involves 
proposed  changes  to  the  Surveillance 
Standards  of  the  Technical 
Specifications  on  a  one-time  basis.  The 
requested  changes  are  for  a  one-time 
extension  for  surveillances  that  are 
currenUy  required  by  the  Technical 
Specifications  to  be  performed 
beginning  March  29, 1989.  Specifically, 
the  changes  involve  the  following 
Technical  Specification  sections: 

4.0  General  Surveillance 
Requirements 

4.4.1.2  Local  Leakage  Rate  Tests 

4.5.3  Decay  Heat  Removal  System  and 
Reader  Building  Spray  System  Leakage 

The  licensee  requested  that  the 
surveillances  be  performed  at  the  next 
refoeling  outage  currently  scheduled  to 
begin  on  or  before  August  1, 1989. 

This  request  encompasses  all  Hot 
Shutdown  and  Cold  Shutdown 
surveillances  due  prior  to  August  1. 1989 
except  those  regaiding  the  emergency 
diesel  generators.  In  addition  this 
proposed  amendment  darifies  the 
surveillance  period  of  the  Decay  Heat 
Removal  Test  defined  in  Specification 
4.5.3.2.A. 

All  requested  surveillance  test 
extensions  are  associated  with 
surveillances  normally  performed  during 
refueling  outages.  Since  the  restart  of 
Rancho  Seco  in  March  1988.  following 
an  extended  maintenance  outage,  the 
duration  of  the  current  refueling  cyde. 
Cyde  7,  has  been  lengthened  due  to 
operational  testing  at  reduced  power 
and  several  short  maintenance  outages. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  faciUty 
in  accordance  with  a  proposed 
amendment  would  not 
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(1)  bvohw  a  tignificant  increas*  in 
tha  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  tha  poaaibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previoualy  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safetv. 

The  licensee  has  determined  that  the 
requested  amendment  per  10  CFR  50.92 
does  not 

(1)  Invfrfve  a  si^iificant  increase  in 
tha  probability  or  consequences  of  an 
accident  previously  evaluated  because 
extending  surveillances  by  four  montha 
does  not  significantly  afiiect  the 
probability  of  accidents,  nor  will 
degradation  occur  in  these  four  montha 
that  would  change  the  consequences  of 
an  accident:  or 

(2)  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  an 
accident  previoualy  evahiated  because 
the  propped  Technical  Specification 
changes  do  not  change  the  operation  of 
any  equipnient  and  me  systems'  abiUties 
to  peifuim  their  intended  fonctiona  will 
not  be  altered;  or 

(3)  Involve  a  algnillcant  redaction  in  a 
margin  of  aaf  ety  becanae  ajratem 
operation  is  not  affected  and  deferral  of 
the  sorvaiUancaa  wUt  not  leaaH  in 
significant  dagnNlatk>n  d  aqaipment 

Tha  staff  baa  laviawad  the  Bcanaea's 
no  significant  haaarda  coosideratioo 
deteiminatkiD  and  agraas  with  tha 
lioanaea'a  analyaia. 

Accordingly,  tha  Coasmiaaion  haa 
propoaad  to  datannina  that  tha  above 
changes  do  not  involve  a  significant 
haiaida  cooaklaration. 

Local  PubtcDocuamnt  Room 
location:  Martin  Lather  King  Regional 
Ubrary.  7340  Mth  Stiaet  ^pass. 
Sacramento.  CaHfonia  96B22 

Attorney  for  liceaaee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District.  8201 S  Street.  Post  Office  Box 
1S83Q,  Sacramento.  Callfbmia  95013 

NRC  Project  Director  Gewge  W. 
Kni^too 
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Date  of  uuteitdnent  reguett 
Ueoesaijer  oft  i^bq 

Desaiptioit  afamendmeot  requeet 
Tha  propoaad  amendmant  ia  a  reqoeat  to 
revise  Appendix  A  Technical 
Spedficattoaa  to  ineoffpotale  limHing 
Conditioaa  lor  Operatioo  (LOOa)  and 
Survatyance  lequlrements  assodated 
with  tha  ooBtainBMnt  spray  actoation 
instramentatiaa.  fai  aoconhuioa  with 
reaohition  to  Hystsaiatic  B^aJaatlon 
Program  Topic  VMQlA.  "Heating  of 
Reactor  Trip  System  and  bginMred 


Safety  Features,  Induing  Response 
Time  Testing,"  this  proposed  change 
incorporates  LCOs  and  surveillancea 
that  are  not  currently  included  in  the 
technical  specificationa. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5a91(a),  the 
licensee  has  provided  its  analysis  about 
the  iasue  of  no  significant  hazards 
consideration  which  is  quoted  below: 

1.  Will  operation  of  tbe  Cadlity  in 
accordaace  with  this  proposed  dwnge 
involve  a  tigniflcant  increaM  in  the 
probability  or  conaequsncea  of  an  accident 
previously  evaluatedt 

RESPONSE:  No 

The  Containment  Spray  Actuation  System 
(CSAS)  is  an  accident  mitigation  system  with 
no  impact  on  accident  probabilitiea.  The 
CSAS  is  an  existing  system  and  this  proposed 
change  will  incorporate  surveillance  and 
operabUlty  requiraments  into  tlu  technical 
specifications.  The  operabillty  of  the  CSAS 
does  affect  previously  analyxed  accident 
consequences,  as  tliMe  acddents  require 
successful  operation  of  tlie  CSAS  to  achieve 
tliair  calculated  dMiga  basis  conclusion. 
Therefore.  It  is  ocadaded  that  operation  of 
the  facility  in  accoidanoe  with  this  proposed 
diange  wUl  aot  Involve  a  significant  ioaease 
in  the  ptebabtUty  or  consequences  of  aa 
ocddeat  previoeaiy  evahieted 

2.  Wm  operation  of  the  tadlity  in 
accordance  with  this  proposed  chaags  create 
the  possibility  of  a  new  or  diffnant  kind  of 
accident  from  any  accident  previously 
evaluatedT 

RESPONSE:  So 

Tba  CSAS  is  an  existing  plant  system  aad 
formally  requiring  Its  operability  and 
surveillance  does  not  create  any  new  or 
different  acddents.  The  proposed  LCOs  and 
surveillance  requirements  are  consistent  with 
STS  spedficatiaiis  in  tliis  area,  and, 
accordingly,  are  appropriate.  Tharefoie.  it  is 
conduded  that  operation  of  the  Csdiity  fax 
accordance  with  this  proposed  cfamge  does 
not  create  the  poesibiUty  of  a  new  or  diffesent 
kind  of  acddent  from  any  acddent  previously 
evaluated. 

9.  Win  operation  of  die  Cadlity  in 
aooordonce  w\th  tliis  proposed  diange 
involve  a  significant  reduction  in  a  moigia  of 
safety? 

RESPONSE:  No 

Requiring  the  CSAS  to  be  opeiabia  and 
surveilled  will  preserve  existing,  analyvd 
margins  of  safety.  As  the  proposed  change  is 
in  oonformanoe  Mrith  STS  guidanre.  a 
required  and  Bssemerf  oaqiin  of  safety  wiO 
be  maintained.  Therefore,  it  is  conduded  Aet 
operatioo  at  the  facility  In  accordance  with 
thia  propoesd  change  does  net  involve  a 
sigHJUrettt  feduLtion  In  a  moigin  of  saJety* 

The  NRC  staff^haa  reviewed  the 
analyaia  and.  baaed  oo  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefbra.  the  NRC  staff 
propoaas  to  deternrina  that  the 
amendment  raqoest  fanrolvea  no 
significant  hazarda  consideration. 

Local  Public  Docament  Room 
locolma:  General  library,  Univaraityof 


Califbmia.  P.O.  Box  19697,  Irvine, 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel,  and 
James  Beoletto,  Esquire,  Southern 
Cahfomia  Edison  Company,  P.O.  Box 
800,  Rosemead.  California  91770. 

NRC  Inject  Director:  George  W. 
Knighton 

Soudiani  Califfaenia  Ediaon  Company,  at 
aL,  Docket  Na  5»40t,  San  Onofaa 
Nudaar  Gaaataling  Station,  Unit  No.  1. 
San  Diego  Cooaly.  CaHfomia 

Date  of  amendment  request 
December  29. 1968 

Description  of  amendment  request 
The  propoaed  amendment  would  revisie 
Technical  Specifications  associated 
with  the  Reactor  Protection  System 
instrumentation.  This  proposed  change 
incorporatea  Limiting  Conditions  for 
Operation  and  Surveillance 
requirementa  into  the  technical 
specifications  that  are  currently 
performed  by  procedure.  In  addition, 
surveillance  intervals  and  out  of  service 
times  have  baoi  increased  in 
accordance  with  Weatin^ouaa 
reooouneodatiooa  as  documented  in 
WCAP-10271. 

Basis  for  proposed  no  significant 
hazards  consideratioa  detmminatioa: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  itf  analyaia  about 
the  issue  ol  no  significant  hazards 
conaideration  which  ia  quoted  below: 

1.  Will  operatioa  of  the  fadiity  is 
acGotdance  with  this  propoesd  change 
involve  a  significant  increase  in  the 
probability  or  coneeqaancas  vl  an  accident 
previouBly  avalnatedr 

Ae^wnserNo 

Imptsnantatiaa  of  the  propoaed  changes  is 
expected  to  result  ia  SB  acoqitable  mcreaae  ■- 
in  total  ReectorProteciiaa  System  yearfy 
uaavailability.  This  incnaae,  wliicb  ia 
primarily  due  to  lass  frequent  surveillaoce 
testtaig,  results  la  aa  jpaeaos  of  similar 
magnitude  in  the  probabUity  (rf  on 
Antidpated  Transient  Without  Scnun 
(ATWS)  end  in  the  probabihty  of  oaro  meh 
resulting  frooi  aa  ATWSi.  Based  oa  the 
following,  these  ah^  increases  are  fudged  to 
be  acceptable. 

Implementation  of  the  propoaed  change*  it 
expected  toieaah  in  a  sigaiftrant  redactioa  in 
the  prolMbility  of  oora  meh  from  inadvertent 
reactor  tripa.  This  ia  a  resdt  of  a  reductioa  in 
the  noBibar  of  iBMhrertanl  reactor  tripe  (0.5 
fewer  inadvertent  reactor  trips  per  unit  per 
year)  occarfing  daring  testing  of  n« 
inatnuneotaMoa.  Thia  Is  prii^iiy  attribatal>le 
to  testing  ia  bypaaa  and  leaa  freq^iaat 
surveillance. 

The  rededieB  in  inadvertent  core  mdt 
probebnty  is  airffidently  large  to  oooater  the 
increoae  hi  ATWS  core  meit  probability 
resulting  in  an  overefl  redaction  in  total  core 
men  probebilfty.  kicecperaliuu  of  additional 
coatnlaaet  cuweatly  la  dM  tadadcal 
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specificatiana  doea  aot  impad  tha  probabili^r 
or  conseqnenoss  of  an.  acddent  psevfaaisly 
evaluated,  as  these  sddifional  surveiOsnces. 
are  cuiieully  maintained  sdiaiuisti  a  ti  vely  by 
plant  procedures. 

The  proposed  changes  do  not  result  in  an 
increase  in  the  severity  or  consequences  of 
an  accident  previously  evahiated. 


aflscts  the  praboUlity  of  isitasa  of  the  RP5 
but  does  aat  altar  the  manasr  in  wUA 
protectieD  is  affasdsd  asr  ths  auaaar  ia 
which  Qarfdiv  esiteiia  are  sstabMipd 

2.  WID  (qierstfcn  of  the  facility  hi 
accordsnce  with  this  proposed  change  create 
the  posoibaHy  of  e  new  er  dMneBt  kted  of 
I  say  aoddeat  pievleusly 


The  propoeed  chongss  do  as*  rssdt  in  a 
chai^  in  dw  SMBBSC  ia  «Aidk  the  Reactor 
Protediwi  Systosi  psovidea  plant  pcotadioa. 
tio  chai^  is  being  made  which  alters  the 
functionfaig  of  die  Reactor  Protection  System 
(other  than  in  a  test  oodB):  Rather,  the 
likohhoed  erpsebebOly  of  the  Reactor 
Protection  Syitoasfcoettoaiagpr^ertyie 
affected  aa  iusuifcud  shnss^Theisluiai  the 

posdbiMy  aC  a  anr  or  diSsreat  kfcid  of 

aoddaat 

The  ptapesed  chsi«ss  da  aot  iavolve 
hardware  changes  except  Aeee  necessaiy  to 
impleoMnt  test^  hi  byiMss.  SoBse  existing 
tedmleal  specfficatlons  aOow  testing  in 
bypass.  Tesflng  in  bypass  is  also  recognized 
hy  BEKSlandardi.  Tnererore,  testing  in 
lijpsss  hss  hiiea  piii  liiiasir  s|i|a  ii  i  nil  snit 
liii|ikiasafBMsBwfths|i[niTffrTf  '  ■■n"*~ 
testiat  h»  bppesa  daea  aet  aeeta  tha 
poaatfility  of  a  aew  at  difliereal  kind  ef 
acddaatbam  aay  previoualy  evahutod. 
Furthermora  since  the  odier  propoaed 
dianses  do  not  alter  the  functioning  of  the 
-  RPS.thepoesibllftyofanewor<fifferentklnd 
of  accMeat  fsrm  any  previowsly  evahiated 
has  not  beea  craatad. 

3.  Will  eperatkn  of  the  fadkty  ia 
accordaace  with  this  propoaad  itenge 
involve  a  significant  reductiaa  ia  a  maigitt  of 
safety? 

RcMponse:  No 

The  proposed  changes  do  not  otter  the 
manner  in  which  saf^  hmits.  limiting  safiety 
system  setpoints  or  hniting  coiufitions  for 
upeialionara  ikitiiiiiannd  TVr 't"^  *^  **^ 
redaoed  tasHag  other  than  as  addressed 
above  is  to  aBow  a  loaper  time  iatorval  aw 
which  liislisaisiit  oDcertainties  i&g..  drift) 
may  act  Expertoace  at  two  Westinghonsr 
plants  with  extended  surveillance  iatervals 
has  shown  the  initial  uncertainty 
assumptions  to  be  vahd  for  reduced  testing. 

Implementotien  of  the  piuposed  diangea  is 
expected  to  letelt  in  an  overaD  imprDveraent 

in  safety  by. 

a.  ikS  isarer  inadveftaat  foactar  tripe  per 

uaiL  Thia  is  d«e  to  laaa  frequent  testing  and 
testing  in  bypass  wliich  minimizes  the  tioae 
spent  in  a  putial  trip  coadititRi. 

b.  Hi^er  quality  repairs  leading  to 
improved  equipment  reliability  due  to  longer 
repair  times. 

G.  impsoveawate  ia  the  effeetiveiiesa  of  tlie 
operatica  ateff  to  monitonag  asMi  contraUtog 
plant  operatioa.  Ihia  i*  due  to  laaa  frequoDt 


distraction  of  that, 

supervisor  to  attend  to  iaatrumentotion 

testtaig. 

The  NRG  staff  bat  reviewed  the 
analyaia  and,  baaed  on  dtat  review,  it 
uppeaia  dial  tbofliree  criteria  sre 
satisfied.  Therefore;  the  NRC  staff 
propooea  to  datannna  nwt  IBO 
iiBiiinihiBnt  rsipiinT  hirnh-rr  — 
significsRl  hanrda  oooatderatioo. 

LoetUPHbiieDutsmentBoom 
locatioa:  Ganet^  Library.  Univeratty  of 
California.  P.a  Bok  196§7.  Irvino, 
Cdifwnia  02713. 

Attorney  for  liceasee:  Chartea  R. 
Kochtt,  Aaaiatant  General  CounaeL  and 
Jamea  Beoletto.  Eaqnira.  Soudiem 
California  Edison  Company.  P.O.  Box 
800,  Rosemead.  California  9177a 

NRC  Project  Director  George  W. 
Kni^tton 
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Date  efamea^aeat  requests: 
September  m  1MB  (TS  257) 

Descriptioa  ofauwmdmmat  reqaests: 
Browns  Pesry  Nackar  Pfairt  Tacfanicai 
^ledfications  Tablea  3.2-1  and  «2.}. 
Seismic  Monitoring  InatnimeBUtioB,  are 
behtgtaviaed  to  r^Qact  tha 
manufactnrer'a  twggratrd  taating  for  dia 
upgraded  triaxial  peak  acoeiarographa. 
l^s  upgrade  replaced  die  Terra 
Technology  CFf^'^BSS)  aeiamic 
Instrumento  with  the  En^Jahl  (PAR-400- 
2)  seismic  instruments.  "Htese  new 
instruments  were  installed  to  improve 
instrument  efficiency  and  dependabiUty. 
In  addition  to  the  manufactnrer's 
recomraendationa,  several 
adminiatrative  changes  are  also  being 
made  to  these  taUes  and  to  the  Bases 
for  Technical  Specification.  Section  3.2. 
Specifically,  the  channel  calibration 
frequency  for  triaxial  time  history 
accderographa  and  die  triaxial  peak 
acceterographs  would  be  changed  from 
"N/A"  to  "R"  (refoding).  The  channel 
functkmal  test  frequency  for  the  triaxial 
peal  accelerographa  would  be  changed 
from  '12  BMMdM"  to  "N/A."  The 
channel  fimctiaBal  test  frequency  for  the 
triaxial  tiane  history  accelerographa  and 
the  biaxial  seismic  switdies  would  be 
changed  from  "six  months"  to  "SA" 
(semi-annually).  The  channel  calibration 
frequency  for  biaxial  seismic  svritches 
would  be  changed  from  once/ operating 
cyde  to  "R":  i.e..  eadi  refueling  cyde. 
TTie  note  which  8a3rs  "except  seismic 
switches'*  and  is  rrferenced  by  the 
channd  cbedc  requirements  ht  the 
triaxial  time  hiatory  accelerographa  and 
the  biaxial  seiamic  awilchea  would  be 
deleted.  The  other  adniniatrative 
changes  would  provide  a  consistent 


otder  to  dw  tahlaa,  nsonbaring  tha  table 
t  far  each  type  of  instranirat.  and 
rthaspeMfa«oli 
Aloo,taiaa^lM 
sieantc  sieitch,  the  I 
(EL  519)  ia  added. 

Basis  for  proposed  no  sigmpcant 
hazBrds  consideratioit  determtnotion: 
The  Commission  has  provided 
Standarda  for  detemumng  whener  a 
significant  hazarda  determination  exista 
aa  stated  in  19  CFR  50J2(c).  A  propoaed 
nBenomeBt  to  an  opemtnig  ncenae 
involvea  no  aignificani  hazards 
oonaideialkiua  if  operation  of  the  fatJuty 
in  accordance  with  die  propoaed 
amendment  wodd  not  (1)  lavolve  a 
significant  increase  in  the  pnxiabnity  or 
conaequences  erf  an  acddent  pig^hwaly 
ev^aoted,  or  (2)  Create  die  puasibQIty  of 
a  new  or  oHRrent  idiio  of  aoddent 
previonaly  evalairted  or  fS}  fawotwe  a 
^rigfiifirant  rwriiirtfciw  in  m  aiTgin  of 
aafety.  Tha  ataff  has  reviewed  the 
licensee's  no  significant  bazarda 
deteniiuation  analyaes;  provided  to  the 
CumniiadoB,  in  aeoordanoe  with  lOOPR 
9MI.  Tlie  ataff  concurs  with  the 
lioenacc's  dctemiination.  Huwevei.  the 
staff  bas  determined  that  addittond 
clarificatiaa  ms  needed  and.  therefore, 
the  ataff  ia  providing  the  foDowing 
detemdnatian  with  dieae  daiificationa: 

1.  The  replacement  of  die  tvigmd 
seismic  mstruments  with  die  EngPahl 
inatraments  does  not  involve  a 
significant  increase  in  the  probability  oc 
conaequences  of  an  accident  previously 
evduated.  Re^datory  Guide  1.12 
reqnirea  that  sdamic  inatr^imentation  be 
installed  at  nuclear  power  plants  ao 
that,  in  the  event  of  an  eardifiuaka.  tha 
seismic  response  of  plant  features 
imp(Mlffiit  to  safety  can  be  determined 
prompUy.  This  response  ia  then 
compared  with  that  uaed  in  the  design 
basis  in  order  to  decide  whether  the 
plant  can  oontinoe  to  be  operated 
safety.  Although  the  monitoring 
instrumentatioo  hardware  is  being 
changed,  the  intended  monitoring 
functions  and  data  provided  1^  the 
FngPah'  inatrunents  are  consistent  with 
the  appropriate  Regulatory  Guide.  The 
replacement  of  the  seiamic  instruments 
wdl  provide  easier  field  calibratiaBa  to 
be  performed,  greater  rdiaknlity  than  the 
previous  instruments,  and  therefore 
in^HWC  plant  alniity  to  monitor  peak 
accelcratioas  dniing  a  sessanc  event 
The  r^tlaceaaent  of  theae  instruments 
support  the  current  deaign  bases,  noted 
reydatory  reqairements.  and  doea  not 
invalidate  any  aaiety  andjrsis  iisiiaifd 
for  the  licenaing  and  operatian  of  BFN. 

The  siareiUanoe  requirements  in 
Table  4.2.)  are  being  revised  to 
incorporate  the  vendor  recommended 
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tasting  fraqnandM.  Tha  ravWon  to  tht 
Channai  Calibration  tettiiii  fraquandat 
for  tfaa  triaxial  hlatory  aocelerographs 
and  triaxial  paak  accelerographs  to  cmca 
per  rafualing  outage  it  conaistent  «irith 
the  GB  Standard  Technical 
Spedficatiooa  aa  wrell  aa  TaUe  1. 
Frequency  of  Maintenance,  ^  ANSI/ 
AN8-12-1078.  "Earthquake 
Inatrumentation  Criteria  for  Nuclear 
Fowar  Plants."  The  addition  of  these 
surveillancea  provides  added  assurance 
diat  the  subject  equipment  performs  as 
designed.  Deleting  the  triaxial  peak 
aooeierograph  Channel  Functional  Test 
and  addbig  the  Channel  Calibration  Test 
does  not  degrade  the  intent  of  the 
current  TS  since  the  Channel 
Calibration  test  is  a  more 
comprehensive  operability  verification. 
The  changes  made  to  the  surveillance 
testing  freqxiendes  will  still  provide 
adequate  verification  that  the 
instrumentation  is  performing  its 
intended  design  function. 

The  administrative  changes  being 
made  are  to  correct  typographical  errors 
existing  in  the  current  Tables.  The  other 
administrative  changes  provide  greater 
consistency  between  the  two  Tables, 
make  the  testing  frequency  notations 
consistent  with  the  existiz^  definitions 
section,  and  provide  elevations  for  the 
location  of  the  seismic  monitors. 

The  dumges  discussed  above  do  not 
affect  die  fimcticm  or  intmded  design 
bases  for  any  safety-related  equipment 
currently  installed  at  BFN.  The 
replacement  instrumentation,  amended 
surveillance  testing,  nor  the 
administrative  changes  do  not  change 
any  of  the  safety  analysis,  assumptions 
made  in  the  Final  Safety  Analysis 
Report,  or  calculations  used  in  ^e 
design  or  licensing  basis  for  BFN. 

2.  The  proposed  change  does  not 
create  the  poesibility  of  a  new  or 
different  kind  of  acddent  from  an 
acddent  previously  evaluated.  The 
replacement  EngDahl  seismic 
instruments  provide  the  same  type  of 
data  and  are  similar  in  size  to  the 
original  instruments.  The  seismic 
instruments  are  mounted  on  specific 
pipes  inside  the  plant 

The  size  of  the  replacement 
instnunents  are  similar  enough  that  only 
minor  mounting  bracket  modifications 
were  needed,  llie  seismic  qualification 
of  the  piping  was  not  affected.  Since  this 
is  a  hardware  modification,  the  intended 
function  and  parameters  monitored  will 
remain  the  same  as  the  original 
instruments.  This  amendment  does  not 
change  the  intended  function  or 
operation  of  any  safety-related 
equipment,  emergency  operating 
proMdures,  or  operating  procedures,  or 
operating  practices. 


Amending  the  surveillance 
frequendes  as  noted  is  in  compliance 
with  tiie  appropriate  industry  standards 
and  vendor  recommendations.  This 
amendment  does  not  change  the  intent 
of  die  existing  TS  and  additionally 
ensures  that  through  the  proper  testing 
and  calibration,  the  instrumentation  is 
performing  its  intended  function. 

The  proposed  administrative  changes 
provide  consistency  between  the  Tables. 
These  changes  do  not  affect  any 
operational  conditions,  safety-related 
equipment  or  setpoints  which  could 
cause  or  adversely  affect  the  mitigation 
of  a  new  or  different  kind  of  acddent 
from  an  acddent  previously  evaluated. 

3.  The  proposed  changes  do  not 
significantly  decrease  the  margin  of 
safety  at  BFN.  The  replacement  of  tiie 
seismic  instruments  is  a  hardware 
change  only.  The  new  instruments  will 
provide  added  reliability  and  tiierefore, 
improve  the  plant's  overall  ability  to 
monitor  peak  accelerations  caused  by  a 
seismic  event  The  replacement 
instruments  will  perform  the  same 
function  as  the  original  seismic 
instruments. 

Amending  the  surveillance 
frequendes  as  noted  is  consistent  widi 
current  industry  standards  and 
practices.  Tliese  changes  are  also 
consistent  with  the  vendor 
recommendations.  The  surveiUances  are 
to  be  utilized  to  ensure  appropriate 
instrument  function. 

The  administrative  changes  are  being 
made  to  provide  consistency  between 
the  Tables  and  correct  typographical 
errors.  These  changes  are  administrative 
in  nature  and  do  not  reduce  any  margin 
of  safety. 

The  seismic  monitoring 
instrumentation  is  not  required  to 
mitigate  the  consequences  of  any  design 
basis  events,  but  rather  provide  data  for 
evaluation  after  a  seismic  event  to 
ensure  that  the  plant  can  continue  to 
operate  safely.  Therefore,  the  proposed 
TS  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Therefore,  the  staff  proposed  to 
determine  that  the  application  for 
amendment  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  AUiens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  333. 
Knoxville,  Tennessee  37902. 

MIC  Assistant  Director  Suzanne 
Black 


)  VaUay  Aothority.  Docket 
Noa.  M-ai7  and  8M28,  Saquoyah 
Nudaar  Plant.  Units  1  and  a,  Haadltoa 
County,  Ti 


Date  of  amendment  requests: 
December  22. 1988  (TS  88-34) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Autiiority  (TVA) 
proposes  to  modify  the  Sequoyah 
Nudear  Plant  (SQN)  Units  1  and  2 
Technical  Specifications  (TS).  The 
changes  are  to  remove  inappropriate 
testing  requirements  assodated  with  the 
auxUiary  building  gas  treatment  system 
(ABGTS).  Surveillance  requirements  for 
ABGTS  activation  exist  in  Section  7. 
"Rant  Systems."  and  Section  9, 
"Refiieling  Operations,"  of  tiie  TS.  These 
requirements  are  TS  4.7.8.d.2  and 
4.9.12.d.2.  The  ABGTS  surveillance 
requirements  from  Section  7  are 
applicable  during  Modes  1,  2,  3,  and  4; 
and  die  ABGTS  surveillance 
requirements  from  Section  9  are 
applicable  whenever  irradiated  fuel  is  in 
the  spent  fuel  storage  pool.  The  ABGTS 
test  requirement  assodated  with  the 
auxiliary  building  ventilation  monitoring 
systems  (ABVMS)  would  be  deleted 
from  botii  Sections  7  and  a  The  ABGTS 
test  requirement  associated  witii  a 
phase  A  containment  isolation  signal 
would  be  deleted  in  Section  9  but  would 
remain  in  Section  7.  The  ABGTS  test 
requirement  associated  with  the  high 
radiation  signal  &x>m  the  spent  fuel  pool 
monitors  would  be  deleted  in  Section  7 
but  would  remain  in  Section  9. 

A  new  requirement  has  been  added  to 
Table  4.3.9  of  Specification  3.3.3.10, 
"Radioactive  Gaseous  Effluent 
Monitoring."  to  demonstrate  automatic 
isolation  of  the  auxiliary  building 
ventilation  exhaust  any  time  the 
ABVMS  (radiation  monitor)  indicates 
measured  levels  above  the  alarm/trip 
setpoint  This  requirement  is  currentiy  in 
Sections  7  and  9  as  part  of  the  ABGTS 
actuation  test  for  a  high  radiation  signal 
from  the  ABVMS  but  would  be  deleted 
from  Sections  7  and  9.  Also,  two 
typographical  errors  in  the  Unit  1 
Specification  3.3.3.10  have  been 
corrected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
on  tiie  ABGTS  which  is  part  of  tiie 
auxiliary  building  ventilation  system 
(ABVS)  in  its  submitial  on  the  proposed 
TS  changes. 

The  ABVS  it  described  in  section  9.4.2  of 
tiie  Final  Safety  Analysis  Report  (FSAR.  This 
system  serves  all  areas  of  the  auxiliary 
building  including  the  radwaste  areas  and  the 
fuel  handling  areas.  It  is  designed  to  maintain 
acceptable  environmental  conditions  for 
personnel  access,  for  protection  of 
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mechanical  sod  electrical  equipment  sad 
controls,  and  to  limit  the  release  of 
ra^oactivity  to  the  environment 

The  cment  ABGTS  sui  leiBance 
mmissmnnts  iiiiiiss  i|i|iiiiiiiintii  srfinnn 
under  certain  conditions.  For  siinm|ils,  should 
the  sii«W  aoxMiaiy  bniUiiV  ««Bt  radtetioB 
monitor  tMcoma  inopenble,  ABGTS  SHist  he 
dedarad  inoperable  and  conaequentiy  a  ploat 
shutdown  is  recyiired  by  Specification  3J0J3. 
Similar  effiuent  mom'toring  teduiical 
specifications  allow  continued  reactor 
operation  with  vent  paA  sampling.  Similar 
inappropriate  action  appUea  to  inoperal>ffity 
•r  &  fnel  pod  aadton  while  in  modes  1, 2, 
3,  and  4.  An  inoperable  fuel  pool  radiation 
monitor,  wlule  in  tlieae  modes.  wo«ld  require 
that  ABGTS  he  dedartd  inoperable  and 
could  pcnuibly  result  in  a  plant  slutdown. 
The  more  appropriate  action  is  to  limit  crane 
operation  with  loads  over  die  spent  fuel  pit 
as  specified  in  Tedmical  Specification  3.9.12. 

Another  inappropriate  action  would  exist 
in  Mode  a  with  the  Phase  A  contaimnent 
isolation  signal  becoming  inoperable.  Crane 
operation  with  loads  over  the  spent  fuel  pit 
may  be  prohibited  wken.  in  fact  tlie  loss  of 
coolant  acddent  (LOCAJ  mitigation 
equipment  is  not  required.  The  proposed 
(Mimical  spedficatien  disnge  wiB  alleviate 
these  preblens  by  ass^ning  each  ABGTS 
surveillance  requBeraent  to  its  proper 
acddent  signaL      

DeletioB  of  die  ABGTS  actuation 
surveiiluca  requirament  from  the  hi^ 
radiation  signal  in  the  auxiliary  bmlding  vent 
will  significantly  reduce  the  amount  of 
surveillance  work,  system  alignment  and 
unnecessary  opcntor  interface  required  to 
perfbrai  the  test  The  cuneat  test  addresses 
aD  aspecU  of  the  ABGTS  fimction:  ABGTS 
filter  train  start  auxifiary  Iniiltfing  isolation. 
ABSCE  [auxiliary  bail«fing  secondary 
coatainaent  cndosare)  eatafatiAment  and 
acddent  mode  room  cooling. 

llie  Commission  has  iwovided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
60.91  requires  that  at  the  time  a  licensee 
requests  an  amendment  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
witiilO  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  p>erformed  and  provided  the 
following  analysis: 

TVA  has  evaluated  ttie  proposed  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  si^iificant  hazards 
cosMideration  based  on  criteria  aatal>lislMd  in 
10  CFR  50.92(c).  Operatian  of  SQN  in 
accordance  with  the  proposed  amentfanent 
win  not 

(1)  btvdve  a  ttgniBrnnt  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  ABGTS  is  an 
engineered  safety  fieatmes  system  required  to 
fimction  postaccident  The  signal  for  ABGTS 
initiation  on  high  radiation  in  the  auxiliary 
building  vent  is  not  inchided  in  any  acddenU 
evaluated  by  tiie  safety  analysis  report 
DeletioB  of  the  snb|ect  test  reqoiiemsnt  has 
no  impact  on  the  function  of  the  ABGTS  or 


the  radiation  monitor  itself.  Deletian  d  (the 
surveillance  requirements  associated  iwith] 
die  phase  A  containment  isolation  signal  and 
die  fuel  handling  area  racfiatioo  monitor 
signal  is  oonsisteut  witii  assumptions  made  in 
the  acddent  aaalysia.  The  typographical 
correctioas  are  stricthr  adnaiiisUative  and  do 
not  ahar  any  intent  et  the  specificafien. 
Tberefoie,  there  is  ao  diange  in  tiie 
probability  or  coosaqoeaoes  of  an  accident 
previously  evaluated. 

(2)  Create  the  possftiility  of  a  new  or 
different  kind  of  acddent  from  any 
previOQsiy  analyzed.  Hi^  ra<Bdtton  in  nie 
auxiliary  Imilding  vest  iaitiatee  m  ABGTS 
start  and  iaolatiaa  of  die  aoxKaiy  Iwilding. 
For  any  accident  where  ABGTS  is  assumed, 
the  start  signd  wsald  be  proinded  l>y 
redundant  channels  in  the  initiation  logic  all 
of  whkh  are  safety-grade,  trained  redundant 
instruments.  The  phase  A  signal  and  the  fuel 
handling  area  signal  are  required  operable  as 
assumed  in  the  FSAR.  The  typographical 
corrections  are  strictly  adm^iistrative.  Thus, 
the  possibility  of  a  new  or  different  kind  of 
accident  has  not  been  created. 

(3)  Involve  a  significant  redaction  in  a 
margin  of  safety.  No  change  is  being  made  to 
the  hardware  or  function  of  ABGTS  or  the 
auxiliary  building  vent  monitor.  The  actual 
testing  of  the  phase  A  signal  and  the  fuet 
handfoig  area  signal  is  not  changed.  Because 
of  the  test  si^mI  being  deleted  is  backed  up 
by  redtmdant  cfaaaacb.  which  are  safety- 
grade,  trained,  and  therefore  man  reliable, 
no  margin  of  safety  is  reduced.  The 
typographical  correction*  are  strictiy 
administrative. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
si^uficanl  hazarda  considerations. 

Loool  Public  Document  Roan 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street  Qiattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Qi^^mMl,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  Ell  B33, 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Wiscoasfai  PiABc  Sarvica  Corporation. 
Dodcet  No.  SO-30S,  Kewaunee  Nudear 
Powac  Plant.  Kawaunaa  Coiuity, 
Wisoouin 

Date  of  amendment  request 
November  29,  VBM,  sopplemented 
November  Sa  1988. 

Description  of  amendment  request 
The  amendment  would  reflect  personnel 
changes,  corred  typographical  errors, 
and  make  minor  word  changes  to  dahfy 
the  intent  of  Tedmical  ^tedfications 
(TS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 


standards  hi  10  CFR  50.92  by  providii^ 
certain  examples  (51 FK  7751)  <d  actiona 
that  are  considered  not  Mkdy  to  faivohre 
significant  hazards  considerations. 
Example  (i)  of  tins  guidance  states:  "a 
purely  adnuuisU'ative  change  to 
technical  specifications:  for  example,  a 
change  to  adiieve  consistency 
throughout  the  technical  spedfications, 
correction  of  an  error,  or  a  change  in 
nomendatnre." 

The  proposed  dianges  are  cfirectiy 
related  to  the  example.  They  do  not 
involve  a  decrease  in  management 
support  or  involvement  in  the  Kewaunee 
Plant  Engineering  and  tedmical  support 
supplied  by  the  plant  and  corporate  staff 
would  not  be  decreased  as  a  result  of 
the  changes.  The  proposed  dianges  are 
purely  administrative  and  editoiiaL 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay.  Wisconsin  54301. 

Attorney  for  licensee:  David  Baker. 
Esq.  Fdey  and  Lardner,  P.O.  Box  2193 
Orlando,  Florida  31062. 

NRC  Project  Director  )oIm  N. 
Hannon. 

PKEVIOUSLY  PUUBHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENmiENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNinCANT  HAZARDS 
CONaDERATlON  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  pobliafaed  as 
iBdividual  notices  dther  becaose  time 
did  not  allow  die  Commission  to  wait 
for  this  Inweddy  notice  or  because  the 
action  involved  exigent  drcumstances 
They  are  repeated  hen  because  tlie 
biweekly  notice  lists  all  amendments 
issued  or  pn^Ktaed  to  be  iasued 
involving  no  significant  hazards 
conskieratian. 

For  detaila,  see  the  individual  notice 
in  the  Fadaial  Ragiatar  on  the  day  and 
page  died,  lliis  notice  does  not  extend 
the  notice  period  oi  tiie  original  notice. 

faMnana  hfidngan  Power  damiauy, 
Dodiet  No.  50-S15,  Donald  C  Cook 
Nudear  Plant  Unit  Na  1,  Benien 
County,  Kfidiigan 

Date  of  amendment  request  August  9, 
1988 

Brief  description  of  amendment  The 
proposed  license  amendment  would 
allow  a  one-time  extension  of  the 
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•ttrveilUnce  intervals  for  certain 
•urveillanooe  notmally  performed  with 
the  unit  shutdown.  The  extensions 
involve: 

1.  ice  basket  weiidiing; 

2.  ice  condenser  flow  passage 
inspections; 

9.  ice  condenser  inlet  door  testing:  and 

4.  resistance  temperature  detector 
calibrations. 

Data  of  publication  of  individual 
notice  in  Federal  Registan  January  17, 
1969  (54  FR 1806) 

Expiration  date  of  individual  notice: 
February  16. 1960. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  800  Market  Street.  St 
Joeeph.  Michigan  48065. 

Northeaat  Nudaar  Enassy  Conpaiiy.  at 
aL,  Docket  Na  8»4Se,  MlUstoiie  Nudaar 
Power  Statfon,  Unit  Na  a.  New  Londoo 
County.  ComieGticBt 

Date  of  amendment  requeet- 
November  15, 1968 

Brief  Deeciiption  <rf  amendment 
requeet:  The  propoeed  amendment 
would  change  the  Technical 
Specifications  to  reflect  a  revised  safety 
analysis  that  indudes  the  use  of  fuel 
designed  and  fabricated  by  Advanced 
Nuclear  Fuels  Corporatioa. 

Date  <rf publication  of  individual 
notice  in  VuittniUa^eUm:  Ianaary21 
lOOB  (54  FR  S545) 

Expiration  date  of  individual  notice: 
February  23, 1060. 

Local  PubUc  Document  Room 
location:  Watarfbrd  Public  Library.  40 
Rope  Ferry  Roed.  Watnford. 
Connecticut  06385  ,    . 

NOnCB  OF  I88UANCB  OF 
AMENDMENT  TO  FACaLITY 
OPERATING  UCENSE 

Durins  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commissioo  has  isaoed  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1964.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  Hie 
Ccnnmission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rales  and  regulations  in  10 
CFR  Chapter  I  which  are  set  forth  in  the 
license  amendmenL 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 


Sttition  for  leave  to  intervene  was  filed 
Uowing  this  notice. 
Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exdusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prroared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  diat 
assessment,  it  is  so  indicated. 

Ariiona  Public  Servtoe  Company,  at  aL. 
Docket  No.  BIN  8»«»  Pak)  Verde 
Nudaar  Geaeradag  Statkn.  Unit  1 
Msrioopa  Comty.  AifaMma 

Date  of  application  for  amendment' 
July  25. 1968 

Brief  deecription  of  amendment  The 
Amendment  revises  TS  Section  3.3.Z 
Table  3.3-5,  "Engineered  Safety  Features 
Response  Times"  by  clarifying  the 
response  time  requirements  for  radiation 
detectors  assodated  with  Control  Room 
Essential  Filtration  Actuation.  Minor 
editorial  oocrections  have  also  bem 
incorporated  in  TS  Section  3/4.3Jt, 
"Engineered  Safefy  Features  Actuation 
System  Instrumentatioa" 

Date  ofiesuanoe:  December  28. 1668 

Effective  date:  December  28. 1966 

Amendmmtt  No^  41 

Facility  Operating  License  No.  NPF- 
41:  Amendment  revtoed  the  Technical 
Spedficatloiis. 

Date  of  initial  notice  In  Federal 
Register  September  21, 1988  (53  FR 
36666).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Sflfefy  Evaluation  dated 
December  2&  196& 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business  and  Science  Division.  12  East 
McDowell  Road.  Phoenix,  Arizona 
85004. 

Arlaoua  PnbHc  Servloe  Coaspany.  at  ai. 
Dockat  Na  8TN  8»«6.  Pafe  Verde 
Nudear  Geoarating  Btatkiii.  Unit  1. 
Maikxipa  County.  Ailiana 

Date  of  application  for  amendment 
December  23, 1966 

Brief  description  of  amendment  The 
amendment  revised  Surveillance 
Requirement  4.1.3.1.2  to  allow  continued 
operation  of  PVNGS  Unit  1,  until  the  end 
of  the  current  cyde  (approximately  3 
months),  without  conducting  any  further 
exercise  tests  of  control  element 
assembly  (CEA)  No.  64. 

Date  of  issuance:  January  13, 1660 


Effective  date:  January  13. 1080 

Amendment  No^  42 

Facility  Operating  License  No.  NPF- 
41:  Amendment  changed  the  Technical 
Spedfications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (54  FR  75  dated 
January  3. 1968).  That  notice  provided 
an  opportimify  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received  The  notice  also  provided  for 
an  opportunify  to  request  a  hearing  by 
January  18. 1968.  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safefy  Evaluation  dated  January  13. 
1068,  which  makes  a  final  no  significant 
hazards  consideration  determinatioa 

Attorney  for  Licensee:  Arthur  C  Gehr, 
Esq.,  Snell  &  Wilmer,  3100  Valley 
Center,  Phoenix,  Arizona  85007. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Sdence  Division.  12  East 
MdX)weU  Road.  Phoenix.  Arizona 
85004. 

Conunonweeiih  Eifisoa  Company,    ' ' ''" 
Docket  Nos.  86-S7S  and  89^4,  LaSalle 
Counfy  Statkm,  Untt  Noa.  1  and  2, 
LaSaDe  Counfy.  nUoois 

Date  of  application  for  amendments:    . 
March  8. 1987  supplemented  January  6 
and  March  9. 1988  and  January  6, 1989. 

Description  of  amendments:  These 
amendments  revise  the  LaSalle  County 
SUtion.  UniU  1  and  2  Technical 
Specifications  by  removing  all 
references  to  the  ammonia  detector 
monitoring  instrument  system. 

Date  of  issuance:  January  18, 1989 

Effective  date:  January  18, 1989 

Amendment  Nos.:  61  and  42 

Facility  Operating  License  Nos.  NPF- 
11  andNPF-18.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registan  April  8, 1987  (52  FR  11357).  The 
supplemental  submittals  by  the  licensee 
provided  further  revisions  to  the  initial 
probabilify  analysis,  but  did  not  change 
the  staff's  initial  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safefy 
Evaluation  dated  January  18, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  PubUc  Library  of  Illinois  VaUey 
Communify  College,  Rural  Route  Na  1. 
Oglesby.  Illinois  61348 
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Commoowealdi  EdiaoB  Company. 
Docket  Noa.  59454  and  50-266.  Quad 
Cities  Nudear  Powrer  SUtkn,  Units  1 
and  2,  Rock  bland  Counfy.  nUnob 

Date  of  application  for  amendments: 
September  16.  and  November  18, 1988 

Brief  description  of  amendments: 
Revise  Main  Steam  Line  Radiation 
Monitors  trip  setpoint  for  reactor 
protection  system  from  seven  times 
normal  full  power  background  to  15 
times,  lliis  is  necessary  to  provide  for 
implementation  of  Hydrogen  Water 
Qiemistry  control 
Date  of  issuance:  January  18. 1989 
Effective  date:  January  18, 1966 
Amendment  Nosj  112  and  108 
Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30,  Amendments  revised  the 
Technical  Spedfications. 

Date  of  initial  notice  in  fetdmA 
RagisteR  December  14, 1988  (53  FR 
50321).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safefy  Evaluation  dated 
January  18, 1969. 

No  significant  hazards  consideration 
comments  received'  No 

Local  Public  Document  Room 
location:  Dixon  Public  Libraiy.  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Cwnmoowealth  Edison  Company, 
Docket  Nos.  50-254  and  59465,  Quad 
aties  Nudear  Power  Stadoo,  Units  1 
and  2.  Rock  Island  Counfy,  nUnob 

Date  of  application  for  amendments: 
November  16, 1988 

Brief  description  of  amendments: 
Revises  surveillance  interval  of  Main 
Steam  Isolation  Valves  local  leak  rate 
testing  from  18  months  to  each  fuel 
cyde,  not  to  exceed  once  every  24 
months. 
Date  of  issuance:  January  19. 1988 
Effective  date:  January  18, 1989 
Amendment  Nos.:  113  and  109 
Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  14. 1988  (53  FR 
50322).  The  Commission's  related 
evaluation  of  the  amendments  b 
contained  in  a  Safefy  Evaluation  dated 
January  19, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
/ocotjon:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon.  Illinois  61021. 

Coonacdcut  Yankee  Atomk  Power 
Company,  Docket  Na  60-213,  Haddam 
Neck  Plant.  MkkUesex  Ctumfy, 


Date  of  application  for  amendment 
November  7. 1968 


Brief  description  of  amendment  The 
amendment  revises  Table  7.2-1. 
"Radioactive  Liquid  Effluent  Monitoring 
Instrumentation"  and  Table  8.2-1, 
"Radioactive  Liquid  Effluent  Monitoring 
Instrumentation  Surveillance 
Requirement"  by  providing  the 
respective  radiation  monitors 
identification  label  with  the  previous 
identified  radiological  monitoring 
locations. 

Date  of  Issuance:  January  24, 1989 

Effective  date:  January  24, 1988 

Amendment  No.:  Ill 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RagisteR  The  Commission's  related 
eveJuation  of  this  amendment  b 
contained  in  a  Safefy  Evaluation  dated 
January  24. 1888. 

No  significant  hazards  consideration 
comments  received:  No. 

LocaJ  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street  Middletown,  Connecticut  00457. 

Detroit  Edison  Company.  Docket  Na  69- 
341,  Femii-2.  Monroe  County,  Michigan 

Date  of  application  for  amendment 
June  24, 1988. 

Brief  description  of  amendment  Thb 
amendment  revises  die  Fermi-2 
Technical  ^ledfications  to  remove  the 
organization  charts  from  the  Technical 
Specifications  foUowing  the  guidance 
provided  in  NRC  Generic  Letter  88-06. 
The  amendment  also  makes  various 
administrative  changes  to  Section  64)  of 
the  Technical  Specifications. 

Date  of  issuance:  January  24, 1989 

Effective  date:  January  24, 1989 

Amendment  No.:  30 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Regbten  August  10, 1988  (53  FR  30129). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safefy 
Evaluation  dated  January  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Local  Public  Document  Room 
location:  Monroe  Counfy  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Dulce  Power  Company.  Docket  Noa.  50- 
289. 69-279.  and  59-287.  Oconee  Nudear 
SUtion,  Ui^b  1, 2.  and  3.  Oconee 
Counfy.  South  Canriina 

Date  of  application  for  amendments: 
September  3. 1967.  as  supplemented 


February  27,  September  9.  and 
September  2a  1968. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  replace  the  values  of 
cyde-spedfic  parameter  limib  with  a 
reference  to  the  Core  Operating  Limib 
Report  which  contains  the  values  of 
those  limib. 
Date  of  issuance:  January  28, 1989 
Effective  date:  January  28, 1989 
Amendment  Nos.:  172, 172,  and  168 
Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  andDPR-55.  Amendmenb 
revised  the  Technical  ^ledfications. 

Date  of  initial  notice  in  Federal 
Register  I>ecember  14. 1968  (53  FR 
50325).  The  Commission's  related 
evaluation  of  the  amendmenb  b 
contained  in  a  Safefy  Evaluation  dated 
January  26. 1989. 

Wo  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street  Walhalla. 
South  Carolina  29691 

Duqueaae  Light  Company.  Docket  Na 
59434,  Beaver  VaDey  Power  SUtkm, 
Unit  No.  1.  Siippingpart  Pennsylvanb 

Dale  of  application  for  amendment 
November  12, 1966,  supplemented  by 
letter  dated  November  17, 1988 

Brief  description  of  amendment  The 
amendment  revises  die  visual  inspection 
requiremenb  for  snubbers  and  the 
service  life  monitoring  requirements. 

Date  of  issuance:  January  23, 1989 

Effective  date:  January  23. 1989 

Amendment  No.  135 

Facility  Operating  License  No.  DPR- 
68.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegbteR  March  25, 1967  (52  FR  9567). 
The  November  17, 1988  submittal 
provided  additional  darifying 
information  and  did  not  change  the 
determination  of  the  initial  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  23, 1989 

No  significant  hazards  consideration 
comments  received-  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 

Duquesne  Li^t  Company.  Dodtet  Na 
50-412.  Beaver  Valley  Power  Station, 
Unit  Na  2,  Shiiqiingport  Pennsylvanb 

Date  of  application  for  amendment 
August  30. 1988,  supplemented  by  letter 
dated  November  10, 1988 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
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Specifications  to  allow  ttoragt  of  fud 
and  spent  fuel  assemblies  up  to 
enrichmeat  of  AM  waight-peroent  U-235. 

Date  ^uauanoe:  January  17,  leSB 

EffsctiV  data:  Januaiy  17. 1880 

Awmdawat  Na  12 

FociUtf  Opvating  License  No.  NPF- 
73.  Amenchnant  ravisad  the  Technical 
Spedfications. 

Date  <rf  initial  notice  in  Fadacal 
Ragistat:  October  5. 1968  (53  FR  3816BJ. 
The  November  la  1968  submittal 
provided  additional  darlMng 
infoimation  and  did  not  change  our 
initial  detennination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluatioo  dated 
January  17. 1986 

No  tisaifkant  baxarda  consideration 
commeats  received:  No 

Local  Public  Document  Room 
location:  &  F.  Jones  Memi^ial  Library, 
863  F^vnkltn  Avenae.  AliquijqiM, 
Pennsylvania  UOOl. 


Gaoqia.  Dockat  No.  ii^M,  Votth 
Elackk  GaMcating  PlaBt.  Uaill.  Buika 
CouBty.  Gaat|te 

Date  of  application  fitr  amendment 
December  6. 1968 

Brief  description  w  amendment:  ine 
amendment  modified  the  Technical 
Spedficattoos  to  raise  the  minimum 
dieeel  gaoarator  vtrftage  for  tests  not 
requiring  dreuit  breaker  dosnre  to 
ensure  that  the  genentor  "teady-to- 
load"  eoodHlOB  is  met  during 
surreillanoa. 

Date  of  issuance:  January  23, 1980 

Bffectiwe  date:  f ainary  23, 1980 

Anteitdbneitt  No.:  16 

Facility  Operating  License  No.  NPF- 
88:  AmendsMBt  revised  the  Technical 
Specifications. 

Date  ofMtial  notice  in  FWatal 
Ragistan  Deoamber  15, 1968  (83  Fit 
SOtaO).  The  Coomisrioa's  related 
evahwtioa  of  the  aaendment  is 
contained  ia  a  Safety  Evaluation  dated 
January  a.  1966. 

No  signifioaiU  basards  consideration 
coamieoie  received:  Ho. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street  Waynesboro.  Georgia 
30630 

GPU  NucUar  CoqiotatloD.  at  aL,  Docket 
No,i 


Jersey 

Dote  efappiioaiion  for  amendment: 
November  301 196BI  as  supplemented  by 
letter  dated  Deceadbar  12. 1968 

grfa/  deeeription  ofameadmant:  The 
smendineiit  delntnn  ihe  raqiiiremant  in 


Technical  Spadflcatioa  Table  3.1.1.AJ) 
for  a  Low  Condenser  Vacuum  Scram 
when  the  Reactor  Mode  Switch  is  in  the 
refuel  position.  This  change  clarifies  the 
Technical  Spedficetion  to  allow  Rod 
Scram  time  testing  to  be  performed 
while  shutdown.  Tlie  amendment  also 
revises  Technical  Specification.  Table 
3.1.1.C1  to  add  a  reference  to  note  "ll" 
in  the  startup  mode  for  the  High  Reactor 
Pressure  Isolation  Condenser  initiative 
function.  This  change  is  necessary  to 
install  new  analog  pressure  sensors 
during  refueling  outage  12R. 

Date  of  Issuance:  January  13. 1980 

Effective  date:  January  13. 1980 

Amendmertt  No.:  131 

Provisional  Operating  License  No. 
DPR-18  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Fedanl 
RagbtaR  December  12, 1986  (53  PR 
40943).  The  December  12. 1966  submittal . 
corrected  a  Technical  Specification  page 
and  did  not  change  the  determinatian  of 
the  initial  notice.  The  Commission's 
related  evaluatka  of  thte  amendment  is 
contained  in  a  Safety  Bvahiation  dated 
January  13. 1966 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Publie  Document  Room 
/ocotitMif  Ocean  Goonty  Lttmry. 
ReCsreaoe  Departnant  101  Washington 
Street  Toms  River.  New  Jersey  067S3. 

Maioa  Yaokaa  Atoodc  Powav  Company, 
Dockat  Na  OMH.  MiiM  YMikaa 
Atonic  Power  Statkia,  Liaoobi  County, 
Maine 

Date  of  a/^ilicatioa  for  amendment 
March  5. 1967  aa  clarified  by  letters 
dated  October  11, 1966  and  November  1. 
1966. 

Brief  description  cf  amendment  Thla 
amendment  lo  die  license  updates  the 
physical  security  plan. 

Date  of  issuance:  January  23. 1988 

Effective  date:  January  23. 1980 

Amendment  Noj  110 

Facility  (grating  License  No.  DPR- 
36.  Amendmicnt  revised  e  licMise 
condition. 

Date  of  initial  notice  in  Federal 
RegisteR  (53  FR  50331)  December  14, 
1968.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  23. 1960 

No  significant  baxards  consideration 
comments  received:  No. 

Local  PtAlic  Document  Room 
location:  Wiscasset  Public  Library,  (figh 
Street  P.a  Box  367.  Wiscasset  Maine 
0457& 


Niagara  Mohawk  PMwar  Cocporation, 
Dodcat  No.  VMM,  Mne  Mle  Point 
Nuclear  Button  Unit  No.  1.  Oswego 
County.  New  York 

Date  of  application  for  amendment 
January  14. 1988 

Brief  description  of  amendment  To 
eliminate  a  contradiction  between 
Technical  Specification  3.1.1.b{3)(b)  and 
Specification  S.l.l.e  and  to  require 
verification  in  Specification  3.1.1.b(3)(b) 
that  the  control  rod  program  is  being 
followed  appropriately. 

Date  of  issuance:  January  28, 1060 

Effective  date:  January  26. 1969 

Amendment  No.:  103 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegMar  December  14, 1966  (53  FR 
50332).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  26, 1968 

No  significant  hazards  consideration 
comments  received:  lie- 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  Yoik.  Oswego.  New 
York  13128. 

Northeast  Nuclear  Eaaigy  Compaqy.  el 
aL.  Docket  Na  88-42S.  Mlllstoae  Nodear 
Power  SUtkiB.  UbII  No.  3.  New  London 
Coairty.( 


Date  of  of^lication  for  amendment 
August  11, 1968 

Brief  description  of  amendment  The 
amendment  dianges  Technical 
Specification  (TS]  4A.L2.  tkmtainmeat 
Leakage,"  to  allow  the  use  of -the  "masa 
point"  methodology,  per  ANSI/ANS 
56.8-1981  and  10  CFR  Part  5a  Appendix 
J,  Section  IILA(3).  in  addition,  or  as  an  . 
alternative  to,  the  "total  time" 
methodology  currenUy  specified  in  the 
TS. 

Date  of  issuance:  January  17. 1989 

Effective  date:  January  17. 1980 

Amendment  Noj  30 

Facility  Operating  License  Na  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21. 1968  (53  FR 
3662).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  17, 1989 

No  significant  hazards  consideration 
comments  received-  Na 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Peny  Road.  Waterfoid. 
Connecticut  06385. 
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Philadelphia  Electfic  Company.  Docket 
Na  86-SB2.  Lfaneikk  GeoaratlBg  Statkm. 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment 
November  1, 1688 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  to  reflect  NRC  approved 
modifications  to  certain  contaiimient 
penetrations  to  permit  foward  leak 
testing  of  assodated  isolation  valves 
and  testing  of  valve  packing  leakage. 

Date  of  issuance:  January  18, 1980 

Effective  date:  60  days  after  date  of 
issuance 

Amendment  No.  15 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  December  14. 1988  (53  FR 
50334).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  18, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street  Pottstown,  Pennsylvania 
19464. 

Public  Servkx  Electrk:  k  Gas  Company, 
Docket  Noa.  5»-272  and  S»^l,  Salem 
Generating  Station,  Unit  Noa.  1  and  2, 
Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
January  19, 1988 

Brief  description  of  amendments: 
These  amendments  changed  the 
Technical  Specifications  and 
surveillance  requirements  applicable  to 
containment  hydrogen  analyzers. 

Date  of  issuance:  January  25, 1989 

Effective  date:  As  of  the  date  of 
issuance  with  implementation  to  be 
completed  within  30  days  of  the  date  of 
issuance,  for  both  imits. 

Amendment  Noa.  90  and  65 

Facility  Operating  License  Nos.  DPR- 
70andDPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  August  24. 1988  (53  FR  32295). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  25, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  New  Jersey 
08079 


Souttem  CaUfonia  Edtoon  Company,  et 
aL,  Docket  Na  5IM06.  San  Onofre 
Nuclear  Generating  Statkm.  Unit  Na  1. 
San  Diego  County,  CaUfomia 

Date  of  application  for  amendment 
March  20, 1087,  as  supplraiented  July  22, 
198& 

Brief  description  of  amendment  The 
amendment  allows  a  seal  leakage  test  to 
be  performed  in  Ueu  of  a  full  pressure 
test  on  the  containment  air  IcMck  when 
no  maintenance  has  been  performed  on 
the  air  lock  that  could  affed  sealing 
capability  of  the  air  lock.  The 
amendment  also  makes  two  editorial 
darifications  to  the  testing  requirements 
on  air  lock  doors. 

Date  of  issuance:  January  24, 1989 

Effective  date:  This  Ucense 
amendment  is  effective  the  date  of 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  date  of 
issuance. 

Amendment  No.:  V\A 

Provisional  Operating  License  No. 
DPR-13:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7, 1986  (53  FR 
34611).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No  comments. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  Post  Office  Box  19557,  Irvine, 
California  92713. 

NRC  Project  Director  George  W. 
Knighton 

Tennessee  Valley  Authority,  Dockets 
Nos.  50-250, 50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant  Units  1, 2  and  3, 
limestone  County,  Alabama 

Date  of  application  for  amendments: 
September  29, 1988  (TS  255) 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specifications  Sections  3.6.H  and  4.6.H 
to  permit  removal  of  references  to 
seismic  restraints  and  supports. 

Date  of  issuance:  January  19, 1989 

Effective  date:  January  19, 1989,  and 
shall  be  implemented  within  60  days 

Amendments  Nos.:  163, 160.  and  134 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  andDPR-68: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19. 1988  (53  FR  41001). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  19, 1989. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Docxmient  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 


Tennessee  Valley  Authority.  DockeU 
Noe.  56-256, 50-280  and  56-296,  Browns 
Fetry  Nuclear  Plant  Units  1. 2  and  3, 
Limestone  County.  Alabama 

Date  of  application  for  amendments: 
August  4, 1988  (TS  252) 

Brief  description  of  amendments: 
These  amendments  add  Technical 
Specifications  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements  for  the  Antidpated 
Transients  Without  Scram  (ATWS)  - 
Redrcidation  Pump  Trip  (RFT). 

Date  of  issuance:  January  28, 1988 

Effective  dale:  January  26, 1988,  and 
shall  be  implemented  within  60  days 

Amendments  Nos.:  164, 161, 135 

Facility  Operating  Licenses  Nos. 
DPR-33,  DPR-52  and  DPR-68: 
Amendments  revised  the  T«>clmical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  November  30, 1988  (53  FR 
48336).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  28, 1989. 

No  significant  hazards  consueration 
comments  received-  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Dodiet  Na 
50-327,  Sequoyah  Nuclear  Plant  Unit  1. 
Hamilton  County,  Tennessee 

Date  of  application  for  amendments: 
September  21, 1988  as  supplemented  by 
letter  dated  October  25. 1988  (TS  88-28) 

Brief  description  of  amendments:  The 
amendment  modifies  the  Sequoyah 
Nudear  Plant  Unit  1  Technical 
Specifications.  The  change  revises  the 
limiting  condition  for  operation  32..2  and 
surveillance  requirement  4.2.2  to  reflect 
a  reduction  in  the  heat  flux  hot  channel 
factor  limit  fit)m  2.237  to  2.15.  He  limit 
shall  be  2.15  instead  of  2.237  until  an 
analysis  in  conformance  with  10  CFR 
50.46,  using  plant  operating  conditions 
and  showing  that  a  limit  of  2.237 
satisfies  the  requirements  of  10  CFR 
50.46(b),  has  been  completed  and 
submitted  to  NRC 

Date  of  issuance:  January  23, 1988 

Effective  date:  January  23, 1989 

Amendment  No.:  95 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  AmendmenU 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  October  5, 1988  (53  FR  39178). 
The  Commission's  related  evaluation  of 
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the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  23, 1969 

No  significant  haxarda  consideration 
comments  received:  No 

LocaJ  Milic  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street  Chattanooga. 
Tennessee  37402. 

Viifiaia  EUctik  and  Power  Coopany,  at 
aL.  Dodcat  Noe.  8»-S98  and  S»-SS9i  North 
Anna  Power  Station.  Units  No.  1  and  Na 
a.  Louisa  County.  Vtrgfaiia 

Date  of  application  for  amendments: 
September  sa  1968 

Brief  description  of  amendments:  The 
amendments  allow  an  increase  in  tlie 
steam  generator  tube  plugging  from  7 
percent  and  18  percent  to  18  percent. 
Also,  the  maximiim  FQ  limit  is  increased 
from  2.15  to  a  value  of  2.19. 
Date  ^issuance:  January  17, 1986 
Effective  date:  Jamiary  17, 1980 
Amendment  Noe^  114  and  97 
Facility  Operating  License  NoSi  NPF-4 
andNPF-7.  Amendments  revised  the 
Technical  Spedficationa. 

Date  of  Initial  notice  in  Federal 
Register  November  10, 1968  (53  PR 
46161).  The  Commission's  related 
evaluatimi  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  17, 1969. 

No  significant  naxards  consideration 
coaunents  received:  No. 

Local  Fitblic  Docoment  Room 
locatkm:  the  Aldennan  Library. 
Manuscripts  Department.  Uni^eity  of 
Viiiinia.  Charfettesville.  Virginia  2200L 

NOnCB  or  BSUANCB  OP 
AMENDMENT  TO  PAOUTY 
OPERATING  UCBNSB  AND  PINAL 
DEimilNATION  OF  NO 
SK2NIF1CANT  HAZARDS 
CON8IDBRATIONAND 
OPPORTUIOTT  FOR  HRARINC 
(KZIGBW  OR  nfflBGBNCY 
ORCUMSTANCB^ 

Doling  the  period  since  implication  of 
the  last  biweekly  notice,  the 
Coowissiaa  has  iassMd  ^  following 

detensined  for  each  of  these 
amendments  that  die  application  far  the 
amendment  cnmpliee  widi  the  standards 
and  requiienients  of  die  Alonk  Bm(w 
Act  of  19H.  as  aaasaded  (the  Act),  and 
the  Commission's  rules  end  regulations. 
The  Cnmmission  has  made  appropriate 
findi«8s  aa  re4|nired  by  the  Act  and  the 
Commiseion's  lulee  and  rsgnlatioes  In  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment 

Because  of  exigent  or  emergency 
circomstanoee  associated  with  tha  date 
dw  amendment  was  needed,  there  was 
not  time  far  the  Commission  to  puUish. 
for  public  comment  before  issouice.  its 


usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federel 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Conmiission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment  usiiag  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  tor  the  pubhc  to  respond 
quickly,  and  in  tlw  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  re8un4)tion  <tf  operatioo  or  <tf 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
conutent  on  its  ao  signiflcant  hasards 
determination.  In  such  case,  the  Ucease 
amendmwrt  has  been  issued  without 
onDortunity  for  comment  If  there  has 
been  some  time  for  public  ooeunent  but 
lees  than  30  days,  the  CoBBBlssion  may 
provide  an  opportunity  fbr  public 
comment  If  comments  have  been 
requested,  it  is  so  stated.  In  eidier  event 
the  State  has  been  consulted  by 
telephone  whenever  poesible. 

Under  its  regulations,  die  Commission 
may  issue  and  make  an  amendment 
immediately  effisetive.  notwithstanding 
die  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  fai  advance  of 
the  t»Al^<T^g  and  completion  of  any 
required  heering,  wtMo  it  hes 
determined  that  no  significaat  hazards 
consideration  is  faivolved. 

The  Commission  has  applied  die 
standards  of  10  CFR  50l81  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazarda  consideration.  The  basis  far  diis 
determination  is  contained  in  die 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  hss  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exchision  in  accordance 
urtth  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.2a(b).  no  environmental 
ioqiact  statement  or  envifonmental 
assessment  need  be  prepared  fbr  these 


amendments.  If  the  Commission  has 
prmarsd  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  (2)  the  amendment  to 
Fadiity  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW..  Wariiington,  DC,  and  at  the 
local  public  document  room  for  the 
partiodar  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nudear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Director.  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  widi  resped  to 
the  issuance  of  the  amendments.  By 
March  la  1969,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance' of  the  amendment  to  the 
subjed  fadlify  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leeve  to  intervene.  Requests  for  e 
hearfaig  and  petitions  for  leave  to 
intervene  shidl  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  faitervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomk: 
Safety  and  Uoensfaig  Board,  designated 
by  die  Commission  or  by  the  Chairman 
of  die  Atomic  Safety  and  Licensing 
Board  Pand.  will  rule  on  the  request 
and/or  petition  and  die  Secretary  or  the 
designated  Atomic  Safaty  and  i-w^MMijng 
Board  will  issue  a  notice  of  hearing  or 
an  ai^ropriate  order. 

As  required  by  10  CFR  2J14.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  die  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  8ped£k»lly  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  dw 
petitioner's  right  under  die  Ad  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  pedtitmer's 
IMoperty.  finandaL  or  other  interest  is 
die  proceeding;  and  (3)  diepossible 
effed  of  any  order  whidt  may  be 
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entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  aiay  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  die 
first  prehearing  conference  sdiednled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  most  indade  a  list  of 
the  contentions  whidi  are  sou^t  to  be 
litigated  in  the  matter,  and  die  bases  for 
eaai  contention  set  forth  witti 
reasonable  spedfidty.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  asaaadbBent  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  resped  to  at  least  one 
contention  will  not  be  permitted  to 
partidpate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subjed  toany 
limitations  in  the  order  granting  leave  to 
intenrene.  and  have  the  opportuoify  to 
partldpato  fully  in  the  eandnd  «f  Ae 
heaiii^,  hwhiding  the  opportunity  to 
present  evideooe  and  cf ess  exaeune 

Since  the  GommiesioB  has  made  a 
final  deteradnation  that  the  amendment 
invfdves  no  siyiificant  hazards 
considerafion.  if  a  h«»fM<i^  it  requested, 
it  will  not  atay  the  eSectiveness  of  the 
ameaduieaL  Aiqr  hearing  held  would 
take  place  while  the  amendment  is  in 

eSecL 

A  requeet  isr  a  haaring  or  a  petftka 
for  leave  to  iaterwene  must  be  ffied  wfth 
the  Secretary  of  tfie  Comnieeien.  U.S. 
Nuclear  Regulataty  Commission. 
Washington.  QC  20955.  Attention: 
Dodceliiv  and  Service  Branch,  or  may 
be  delivered  to  Ae  Commission's  PuUic 
Docoauat  Room,  the  Gehaaa  BaiUiqg. 
2120  L  SdeeC  NW^  WaeUiwtan.  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  tea  (10)  days  of  the 
notice  poiod.  it  is  requested  that  the 
petitioner  promptfy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  32&«oa0  (in 
Missouri  MMO)  342-8700).  The  Westaia 
Union  opecater  should  be  given 
Datayam  identificatioa  Number  3737 
and  the  falhnni^  auesage  addressed  to 
{I*roject  Diredeif.  petittoaer'e  name  and 
telephone  nomber  ^^  petition  was 
mailed;  plant  name;  and  pobKcation 
date  and  ps^  numl>er  of  this  Federal 


Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nudear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimefy  fifings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/ or  request  should  be 
granted  based  upon  a  balancing  of  die 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2J14(d). 


I  Power  ConqMuy. 
Docket  NoL  »<8M,  DensM  C  GOek 
Nudear  Plant.  Unit  2.  ianien  County. 
Michigan 

Date  of  application  for  amendment: 
October  14. 1MB 

Brief  description  ofamendmeaL  The 
amandsMot  increases  the  shutdown 
margin  requiremente  for  operetional 
Modes  4  and  5.  The  revised 
requiremente  are  based  on  an  analysis 
of  a  potential  bonm  dflotioa  tiansient 

Date  i^  issuance:  Janoaiy  13, 1969 

Effective  date:  January  13. 1989 

Amendment  No  J  lOB 

FacnityCpetatiagLiceiue  No.  DPB- 
74.  Amendaient  revises  the  Technical 
Spedfieatians. 

i^Umtc  coenwcntt  mjaestedas  to 
proposed  no  sigmficant  kasards 
considtwtion:  No. 

Comments  received:  No.  The 
Commission's  related  evaluation  of  the 
amendment  findObtg  of  emeiyaicy 
circumstances,  and  final  determination 
of  no  sifaificaat  haaaids  oonsideratien 
are  contakaed  in  a  Safaty  Evalaation 
dated  fanaary  13. 1000 

AOwney/br  fiosneeer  Gerald 
ChamoS.  Esq.,  Shaw.  Pittmaa.  Petto  and 
TrourhrMge,  2308  N  Street  NW^ 
Washington.  DC  20037. 

Local  Public  Document  Room 
location:  Maude  haatan  Menake 
Memorial  Ubraiy.  iOO  Maiket  Street  St 
Joseph.  Mchigen  40065. 

NRC  Profeet  DtTectoKXimtien 
Quay,  Acting. 

Washington  Public  Pawer  Supply 
System.  «l  aL.  Dockal  Nol  I 
Nuclear  PSoieet.Nn.Xi 


Date  ofi^piicatioafor  axnecukneat 
December  2L  t96B 

Brief  description  of  amendment:  The 
Hmendawit  revises  testing  requiTenif  wh» 
for  the  4.18  KV  emergency  bus  under 
voltage  trip  fonctfons  set  forth  in  WNP-2 
TechfAea!  Spe^catfon  Tables  3.3.3-1 
and  4.3.3.1-1.  The  monthfy  functional 


channel  test  for  degraded  voltage 
protection  of  the  Division  1  and  2  buses 
will  include  the  sensor  end  ite 
associated  5  seooad  delay  relay  but  will 
DO  longer  indude  the  secondary  3 
second  delay  relays.  The  Division  3 
protedioo  system  will  l>e  tested  at  an 
interval  not  to  exceed  18  BHxiths  instead 
of  monthfy. 

Dote  of  issuance:  January  6, 1969 

Effective  date:  January  6. 1989 

Amendment  Noj  64 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revised  the  Technical 
Specifications. 

Public  Coauneat  requested  as  to 
proposed  no  significant  hazards 
consideration:  fio.  The  Cammiasioa's 
related  evafautian  of  the  amendment 
finding  of  emergency  dicumstances. 
consuhatian  with  the  State  of 
Washingtoa  and  final  determination  of 
no  significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
January  8. 198ft 

Attorneys  for  licensee:  Nicholas  S. 
Reynolds,  Eeq..  Bishop.  Cook.  Purcefl 
Reynolds.  1400  L  Street  NW., 
Washington.  DC  20005-3502  and  Mr.  G. 
E.  Doupe,  Esq.,  Washington  Public 
Power  Suppfy  System.  P.O.  Box  968, 
3000  Geo^  Washington  Way, 
Richland.  Washington  99352. 

Local  Public  Document  Room 
location:  Richland  City  Library,  Sarift 
and  Northgate  Streets.  Richland. 
Washiagton  06352. 

NRC  Project  Director:  CeoiteyN. 
Knighton 

Dated  al  Bockvilie.  kfaqrteBd  Ms  ^4  d^ 
of  February,  19ea 

For  the  Nuclear  Regulatory  CommiaMoa 
GoaCLalnas. 

Actti^  Difector,  Otvisfoo  tfnBoctorrtofectf' 
I/H  Office  cfNadearKeoelerRegiJatiem 
[Do&  88-3837  POed  VT-ei;  846  am] 


iDodntvlOL 
EA  67-861 


No. 


fTonsMffHifs  Power  Cou  BIq  Rock  FMnt 


I 

Consumers  Power  Company  (licensee) 
is  the  holder  of  Operating  License  Ha. 
DPR-06  issued  by  the  Nudear 
Regulatory  Commission  (NRC/ 
Commission)  on  Aqgust  30. 1962.  The 
license  authorizes  the  licensee  to 
operate  &e  B^  Rock  Point  Nuclear 
Plant  in  accordance  with  the  condltkms . 
specified  therein. 
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A  special  safety  inapection  of  the 
Ucenaee't  activitiea  was  conducted 
during  the  period  September  lS-19. 1966. 
The  results  of  the  inspection  indicated 
that  the  licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Qvil  Penalty  (Notice)  was  served  upon 
the  licensee  by  letter  dated  September 
22, 1968.  The  Notice  stated  the  nature  of 
the  violation,  the  provisions  of  the 
NRCs  requirements  that  the  licensee 
had  violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violation.  The 
licensee  responded  to  the  Notice  by  two 
letters  dated  December  1, 198&  La  its 
response,  the  licensee  admitted  the  facts 
stated  in  the  violation,  but  argued  that 
the  guidance  of  the  NRCs  Modified 
Enforcement  Policy  was  unduly  punitive 
and  not  equitably  applied  when  the 
specifics  of  the  Eig  Rock  Point  situation, 
the  complexity  of  the  issues  and  the  size 
of  the  plant  are  considered.  The  licensee 
requested  that  the  Commission 
reconsider  the  amount  of  the  proposed 
fine. 

m 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Qvil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  monetary  penalty 
in  the  amount  of  One  Hundred  and  Eighty- 
Seven  Thousand  Five  Hundred  Dollars 
(S187..S00)  within  30  days  of  the  date  of  this 
Order  by  checlc.  draft,  or  money  order, 
payable  to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director  of  Enforcement 
U.S.  Nuclear  Regulatory  Commission.  ATTN: 
Document  Control  Desk,  Washington.  DC 
205SS. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
mariced  as  a  "Request  for  an 
Enforcement  Hearing"  and  should  be 
addressed  to  the  Director  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Gcmtrol 


Desk.  DC  20665,  witfi  a  txff^  to  the 
Regional  Administrate,  Re^n  m.  790 
Roosevelt  Road,  Glen  Ellyn.  Illinois, 
60137,  and  a  copy  to  the  NRC  Resident 
Inspector,  Big  Rock  Point  Nuclear  Rant 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  at  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  cdlection. 

In  tibe  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 
whether  the  proposed  civil  penalty 
should  be  imposed  in  whole  or  in  part. 

For  the  Nuclear  Regulatory  Commission. 
lamas  M.  Taylar, 

Deputy  Executive  Director  for  Regional 
OperaUoiu. 

Dated  at  Rockville,  Maryland  this  31st  day 
of  January  1969. 

Appendix— Evaluation  and  Coochwioii 

On  December  1, 1988,  Consumers  Power 
Company  (licensee)  replied  in  two  letters  to 
the  NRCs  September  22, 1968,  Notice  of 
Violation  and  Proposed  Imposition  of  Civil 
Penalty  (notice)  regarding  environmental 
qualification  (BQ)  of  electrical  equipment 
admitting  that  the  facts  stated  in  the 
violations  are  substantially  correct  but 
raising  objections  to  the  MtCs  conclnsions 
that  a  dvU  penalty  was  warranted.  The 
licensee  states  that  the  defidendes  in  the 
Notice  wera  identified  and  discussed  with  the 
NRC  prior  to  the  deadline  <rf  November  30, 
1965  for  compliance  with  10  CFR  Sa48  and 
that  required  corrective  action  was 
implemented.  In  addition,  the  licensee 
contends  that  the  amount  of  the  proposed 
dvil  penalty  is  excessive  for  the  significance 
of  the  defldencies  and  the  size  of  the  facility 
and  requests  that  the  Commission  reconsider 
the  amount  of  the  proposed  fine.  The 
violation  is  restated  below  followed  by  a 
summary  of  the  licensee's  response  and  the 
NRCs  evaluation  and  the  condusion. 

1.  Restatement  of  Violation 

10  CFR  50.49(f)  requires  each  item  of 
electrical  equipment  important  to  safety  be 
environmentally  qualified  by  testing  and/or 
analysis. 

10  CFR  5a49(k)  spedfies  that 
requalification  of  electric  equipment 
important  to  safety  is  not  required  if  the 
Commission  has  previously  required 
qualification  in  accordance  with  "Guidelines 
for  Evaluating  Environmental  Qualification  of 
Class  IE  Electrical  Equipment  in  Operating 
Readers."  November  1979  CDOR 
Guidelines). 

DOR  Guidelines.  Section  5.2.2,  states  that 
type  tests  should  only  be  considered  valid  for 
equipment  identical  in  design  and  material 
construction  to  tlM  test  specimen  and  any 
deviations  should  be  evaluated  as  part  of  the 
quaUficatioa  docuniMitations. 


Contrary  to  the  above,  Consumars  Power 
Company  failed  to  qualify  equipment 
impOTtant  to  safety  by  appropriate  testing 
and/or  analysis  as  evidence  by  the  following 
examples: 

a.  Umitorque  Motor  Actuator  MO-TOes,  an 
item  of  electrical  equipment  important  to 
safety,  was  removed  from  service  after  13 
years  of  operation  and  was  subjected  to  a 
Loss  of  Coolant  Acddent  (LOCA)  test  on 
April  23, 1975.  This  actuator  was  then 
reinstalled  and  returned  to  service  in  the 
containment  spray  system  without  being 
qualified  by  testing  and/or  analysis  to 
evaluate  aging  and  degradation  due  to  the 
LOCA  test  This  condition  existed  from 
November  sa  1985  until  February  13, 1967,  at 
which  time  Limitorque  Motor  Actuator  MO- 
7068  was  replaced 

b.  Butyl  rubber  and  polyethylene  insulated 
cables,  items  of  electrical  equipment 
important  to  safety,  which  had  not  been 
environmentally  qualified  by  testing  and/or 
analysis,  were  installed  in  various  Class  IB 
circuits  inside  containment  This  condition 
existed  from  November  30, 1965  until  )ime  30, 
1987,  at  which  time  the  unqualified  cables 
were  replaced. 

2.  Summary  of  Licensee's  Responte 

The  licensee  admits  that  the  facts  stated  in 
the  violation  are  substantially  correct 
However.  Consumers  Power  Company  daims 
that  prior  to  the  EQ  deadline,  the 
qualification  concerns  had  been  identified 
and  discussed  with  the  NRC  and  that  the 
licensee  had  implemented  actions  to  satisfy 
the  concerns.  Since  the  NRC  had  not  notified 
the  licensee  to  the  contrary,  the  licensee  had 
assumed  the  concerns  had  been  satisfactorily 
addressed  and  its  equipment  was  qualified. 

Consumers  F>ower  Company  also  argues 
that  a  fine  of  the  magnitude  proposed  is 
unreasonable  for  a  generating  plant  the  size 
and  age  of  Big  Rock  Point  In  fact  on  a  per 
megawatt  basis,  the  licensee  argues  that  is  . 
the  largest  fine  the  Commission  has  ever 
proposed  for  a  licensee.  The  licensee  also 
argues  that  the  safety  significance  of  the 
examples  in  the  Notice  do  not  warrant  a  fine 
in  the  amount  proposed.  In  summary,  the 
licensee  states  that,  due  to  the  drcumstances 
that  apply  to  the  specifics  of  the  Big  Rock 
Point  situation  and  the  complexity  of  the 
issues  involved,  the  guidance  of  the  modified 
Enforcement  Policy  is  unduly  punitive  and 
has  not  been  equitably  applied.  The  licensee 
contends  that  the  amotmt  of  the  proposed 
dvil  penalty  is  excessive  and  requests  that 
the  Commission  reconsider  the  amount  of  the 
proposed  fine. 

3.  NRC  Evaluation  of  Licensee's  Response 

The  NRC  staff  believes  the  hcensee  had  no 
reasonable  basis  for  assuming  that  the  NRC 
had  approved  its  actions  to  satisfy  the 
identified  EQ  concerns.  As  evidenced  in 
various  NRC  doctmients,  the  NRC  did 
Identify  the  document  the  defidendes  stated 
in  the  Notice  prior  to  the  EQ  deadline  (as 
early  as  1983)  and  in  each  case  identified  the 
need  for  replacement  or  new  testing  and 
analysis  of  the  unqualified  equipment  The 
licensee's  corrective  actioiu  were  not 
presented  to  the  NRC  until  the  September 
1966  Region  01  EQ  Inspection.  During  this 
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inspection,  the  NRC  again  infii»naed  the 
licensee  that  the  actuator  and  cables  in 
question  were  unqualified.  The  licensee  took 
an  unresaonahle  length  of  time  to  correct  the 
identified  defidendes  and  Bttmerovs 
niMtii^  Iwd  to  be  Md  betwMeea  ttw  NRC 
and  tlia  lioaasae  to  pnanpt  tiw  lioenaee  and 
ensHBS  dMt  II  took  adeiiaate  cotrective 
action. 

With  regard  to  limitergan  Actuator  Mt>- 
7068,  the  licensee  clains  that  the  NRC  and  Us 
consultant,  fhuddin  Research  Institute,  were 
aware  (hat  Actuator  MO-7aS6  had  been 
tested  under  LOCA  conditions  and  returned 
to  service  after  being  iaapeoted  and 
refinWslwd  "where  naadsd."  Stooe  the  fOC 
had  nused  OS  farther  oenosna,  the  iioanaee 
assumed  the  actuator  was  qualified  Sor 
intended  serviee. 

The  Franklin  Research  Center  Technical 
Evahiation  Report  (TER).  Febmaiy  18, 19B3. 
Page  SA.  identified  Actuator  MO-7oe8  as 
Category  B,  ISqnipiiieBt  Qaeliiication 
Pen<faig  ModWcatiaa."  The  tuamary  seclieB 
of  the  rat  Msalificd  «ie  oooectiw  ectkn  as 
"Replaee  ar  tefcaild  sad  Qnafify." 

la  its  ooMhnion,  the  m  stotod.  "r^iatiea 
and  theraal  ^^n^  nMslilirBttQB  teatiat  has 
not  been  pextamed  for  this  type  actuator." 
TheTER  also  stated  tiusconclusian  for  other 
type  Limltotqne  Model  SMA-OB  actuators. 

In  Ae  dSscnssion.  ne  TBI  acknotnesged 
that  the  Aetoatar  MO^mee  had  at  one  tine 
been  sebfeotod  bjr  the  KoasMec  to  a  LOCA. 
HoMevsz.  dut  test  was  oaosidefed  aa 
adeqaato heals eejyisi  iaiiiiisiepSBaticafar 
TypeSMA  CD  artoatoss —til  «hey  wate 
replaced  ar  spoilt  FMhec,  the  lEB  dU  Mt 
state  or  toflf  Ihat  the  LCXA-teatod  actaalac 
i.eM  MO-TOHl  could  be  retained  to  service 
without  refniMdmtenl  oTd^raded  parts.  The 
licensee.  howe>et,  letoiaed  the  actnatv  to 
servtce  after  *e  IjOCA  teat  wHheot  aajr 


was  awass  *al  the  ( 

returned  to  I 

of( 

consideratloiia.  the  licensoe's  olaia  that  the 

actuator  was  qualified  based  on  lack  of  NRC 

notHIcaUaB  to  the  contrary  Is  not  supported. 

tHrin  tefara  to  the  Poi^rBtlijriBoa  and  nityl 
Rubber  hwdatod  eaMes,  iw  keenaee  delTRS 
that  ia  ftaa  of  LDCA.toatli«  ttc  cables. « 
puadhased  a  toal  nport  for  tBMOO  and 
qualified  the  osMseby  siaiyarify.  The 

lirnninn  anaiasd  th-r  "irh'i r  i — 'if  ni 

siace  the  NRC  had  eaised  no  farflwr  concern. 

The  FdMvaqr  UL 1989  ftanUia  TBR 
identified  Polyelhylaae  and  Butyl  robber 
cables  as  those  for  which  equipment 
qualificatiea  had  not  bees  eatabiislMd.  In 
JwM  1964,  NRK  MealiOed  these  ceMes  as 
unqualified  dariag  an  BQ  inspecttoa.  On  ftty 
25, 1981  the  NRC  granted  the  boenaee  as 

flnasiirr  m  *^t  ir-'-it'-'T  *-"| — '■*=— *^ * 

these  cables  ootil  March  31.  l98Su  Finally,  to 
SeptMnberl96MheRaiionm  Inspectors 
identified  those  cables  as  unqualified  and 
required  replacement  or  quaKficatton  by 
testing.  Deepfte  aO  these  notificatiim^  die 
licenseethd  net  tsooe  tlnely  cenectHre  action. 
During  aaAptfl  It.  1997  mecMagbetweea  the 
Consumers  Power  Company  and  NRC  i 
die  llewiswe  ownnyHad  to  teflaoa  ail 
Polyathyiaae  and  Bai^  nifafaar  c^le  ia 


qnwetina  Th>s< 
in  an  April  IS^  1887  Coafinaaleiy  Acitoa 
Letter  issaed  to  the  liceneae  by  the  NBC 
Region  m  office. 

The  hcensee  daims  it  spent  $50  A»  to 
purtnaae  test  reports  of  suuilar  cables 
because  10  CFR  W.4t  pemHs  qariifieetkia  by 
similarity.  The  tteeaaee  daiais  Ae  MRC  was 
aware  of  Its  approach  to  qnidify  by  aiiBilartty 
and  had  raiaed  as  ooDcecas.  Ifae  NRC  apaes 
that  a  licensee  may  qualify  aquipaMOt  by 
similarity  as  this  dearly  allowed  in  the 
regutati0Bs*  riowever,  wnen  (he  NRC 
inspection  was  conducted,  the  tests  chacnssed 
in  the  pawiieseil  raporto  svere  found  to  he 
defid«it  in  tliat  tiiey  did  not  test  aiailar  or 
identical  cable.  Ihe  NSC  had  not  reviewed 
the  adequacy  of  these  reports  until  ike  Regun 
in  inspection,  at  which  time  the  reports  were 
found  cieerriy  inadequate  for  applications  at 
Big  Rodi.  for  the  reasons  ghren  to  tfw  Notiee. 

The  liceasae  claiaaa  the  NRC  SER  of 
November  15, 1965,  further  confinned  the 
qualification  of  these  cables  because  there 
were  no  remarks  to  the  coatraiy.  Hie  NRC 
SER.  however,  only  addiesaed  the  approval 
of  the  licensee's  geneial  approach  to 
resolvtog  mrtstaadtog  EQ  (tefidendes,  net  the 
aaeqaBC|i  aCflw  eMoaMoaalaaoa  spednc 
issue.  The  corrective  actions  were  schadelad 
to  be  reviewed  during  the  NRC  Ragton  ID 
inepectioa  Baeed  en  (he  ebeve  oonsideratton, 
the  liaenaaa's  ttmlm  Ikmi  Ihecatieewere 
qualified  by  stoidari^  haaad  «B  lack  ef  hBC 
notiflealtoa  to  the  ooatrMf.  to  I 

With  segaid  to  the  llwnsss's  i  _ 
conceraiag  (he  safetp  stgnifiranceofthe 
violation,  the  NRC  staK  under  die  Modified 
EQ  Micy  Bnferceaient  Pviicy,  nonsiders 
violatioaa  of  EQ  requirements  to  be  salefy 
aigiifiramt  faecaasa  the  electrical  equjpmeot 
required  to  ve  qaaflSed  are  (hose  which  are 
importaad  «a  sairty.  IMs  to  a  eaee  to  wfaidi  it 


cat^Ddaed  aa  ImpectoBt  to  aafiBSjr.  If  the 

Iicenaee4 

compoaeeSa  ase  qaahfiadllar  I 
purposes,  a  aiyuGaaat  violatiaa  has  occuned. 
The  oafy  exceptions  to  diis  pradtoe  iadade 
those  cases  la  whidi  a  documentotion 
deBdeney  of  a  aHnornature  exists  whidt  is 
reacBy  oofrectflOto.  to  (his  caee,  nie  noeneee 
failed  to  haea  ede^aato  daiaasu  iiteliwi  aad 
would  have  needed  to  devetopaxtaaaiv* 
additional  InismiitlBa  to  tliMiinsliiiln 
qualifiealioB.  Thanfoiek  the  NRCsteff 
condadad  a  signiBfaat  vtolatiaa  axistod. 

While  fk)nsiimera  Power  fSompany  doea 
operate  a  small  reactors  Big  Rodt  Point's  size 
alone  is  not  a  suffident  )ustificaQoo  for 
mitigation  of  a  dvil  penalty.  The  todlity  Is 
catfgBriied  as  a  cwnunerdal  power  reactor 
and  as  each  to  eobied  ander  the  Modified  EQ 
Enforcsisat  Mtoy.  ae  aader  fee  "General 
Stotemaal  ef  ftolky  a^  Ataoadwe  for  NK 
Enforcemeat  Adioa".  10  Cn  Rnt  2 
Appendix  C  to  the  saaat  base  civU  peaalty  aa 
all  other  cnraaiardal  power  raaetars.  1%a 
NRC  caiefuUy  considered  whether  il  wvuld 
be  advisable  to  assess  lesser  dvil  penalties 
for  smaller  commerdal  power  reactors  and  it 
was  condaded  that  (he  iiiheiwR  risks 
assadatoa  wmb  9sy  siae  ooamieruai  nadeer 
plant  are  such  thai  a  slyiiftcaat  deterreat  is 
neededto  laiiliials  aHosaaas  to! 
and  I 


oorrecttoa  of  probteaa  diat  aiay  oonstitofte  or 

lead  to  violations  of  icgatoloi7  leqeirementa. 
For  these  reaaooa.  (he  NRC  has  '•'»^'4*4 
that  mitigatiw.  of  (he  civil  penalty  is  not 
warranted. 

3.  Conchmioa 

IWe  NXC  has  ooncladed  Ihat  (his  violetiaa 
occmad  as  etotod  aad  there  is  no  adeqwato 
basis  for  withdrawiag  dto  violatiao  or 
redadflg  (he  aatouB(  of  (he  civil  penalty. 
Consequeady.  dw  propoaed  dvil  peiulty  to 
the  aaMMuM  af  9187,800  ahould  be  ia^Msed. 

(FR  Doc  99-2977  Ffled  £-7-89; «:«  an) 
aauNB  cooc  7sse-oi-« 


[DoGlial  Ito.  99-J94I 
DiNiueaiM  Uglit  Co., 


^■■•y  Po«v«r  StaMon,  IMt  Na  1;  Otoial 
of  AiMndnMnt  to  FadMy  OpandiDO 
Ucww  and  Opportiwlty  for  Hnrtnt 

The  ILS.  Nndear  Regulatory 
CoiuuiissieB  {the  Comniission)  has 
denied  a  request  by  Duquesne  Light 
Company,  (boeneee)  an  aouadent  «e 
Facility  Operating  License  No.  DPtL-m, 
issued  to  tbe  licaaaee  for  operatkm  of 
the  Beaver  Valley  Power  Station,  Uait 
No.  1.  hscaled  ia  Beaver  Cow^. 
Penoylyaaia.  Notice  of  CaaskleratkNi 
of  bsuance  of  this  ameadnent  was 
published  ia  Ifaa  Fedesal  SagMer  oa  |uly 
IS,  1987  (52  FR  28586). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  clarify 
certain  requireaneiito  oonoenti^  reactor 
coolant  system  bareodiliiHoo. 

The  ijcoaaee  has  telonsed  lh»  staff 
that  a  revised  request  wiB  be  sahmUlMd 
to  address  the  staff's  concerns.  The 
— '—- •  -iiVntttil  Is  rtlH  natslaaithig 
Therefore,  tfw  staff  decides  lo  4eay  the 
amemfaaeat  request  la  ardor  to  ronssssa 
staff  reeouioea.  tbla  denial  wM  not 
ceastitato  a  pseladkie  against  tfte 
licensee's  reviaed  aahaiittel  arhlch  wU 
be  treated  as  a  new  raqaeat 

The  Hceneee  was  notified  of  the 
rt—iiiashja's  dea  isl  of  Ihe  propoeed  TS 
chanfe  by  a  letter  dated  by  March  10, 
1988,  the  licensee  asay  <leinand  a  hearing 
with  reepaet  to  the  denial  deechbed 
above.  Any  peraoa  whose  iirtereat  may 
be  affected  by  this  proceeding  nay  file  a 
wtittea  petition  for  leave  to  iaterveae. 

A  request  for  hearing  or  petition  far 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  dw  Caofluaaioa.  11& 
Nuclear  Regulatoiy  Pf  aiiissaai. 
Washingten.  DC  28SSS,  Attention: 
Docketing  atid  Service  Branch,  or  aay 
be  dafivered  to  dw  Coasmisaion's  PabBc 
Doaimeat  Saom.  Ihe  Gelnaa  Ihiilrting.. 
2120  L  Street.  NW.  Waahh«tan.  DC  by 
the  above  date. 
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A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Rockville,  U^  Nudear 
Regulatory  Commission.  Washington, 
DC  20655,  and  to  Gerald  Chamon, 
Esquire  and  lay  B.  Silberg.  Esquire, 
Shaw.  Pittman.  Potts  ft  Trowbridge,  2300 
N  Street.  NW.,  Washington.  DC  20037. 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  April  3a  1967,  and  (2) 
the  Commission's  letter  to  the  licensee 
dated. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gehnan 
Buildbig,  2120  L  Street  NW.. 
Washington,  DC  and  at  the  EF.  Jones 
Memorial  Library,  663  Franklin  Avenue. 
Aliqouippa.  PA  ISOOl.  A  copy  of  item  (2) 
may  be  obtained  upon  request 
adoessed  to  the  U.S.  Nudear 
Regulatory  Commission.  Washington, 
DC  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
ofFebnMry.1988. 
For  the  Nodear  Regnlatory  Commisaion. 

PalarD.Tam. 

Senior  Project  Manager,  Pro/ect  Directorate 

1-4,  Divition  of  Reactor  Project*  0/tt.  Olfioe 

oi  Nudear  Regulation. 

(FR  Doc  8»-2978  PUcnI  1-7-69;  9M  am] 

SaJJNQ  coot  7«0-*t-M 

[DoekelNa  80-2601 


I  Vtftoy  Authority; 

I  of  Applcstion  fOf 
AnMndmant  to  FadMy  Operating 
Uo«nMDPfl-<2 

The  United  States  Nudear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Tennessee 
Valley  Authority  (the  licensee)  to 
withdraw  its  August  12. 1988  application 
for  amendment,  technical  spedfication 
(TS)  change  249,  to  Facility  Operating 
License  DPR-52  for  Uie  Browns  Ferry 
Nuclear  Plant,  Unit  2  located  in  Decatur, 
Alabama.  TS-249  will  be  replaced  by  a 
new  request  for  changes. 

This  amendment  would  have  modified 
the  TS  by  revising  the  limiting 
conditions  for  operation  and  the 
surveillance  requirements  for  equipment 
required  by  10  CFR  Part  60,  Appendix  R 
safe  shutdown. 

The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  published  hi  the  Federal 
Raglslsr  on  October  10, 1966  (53  FR 
4100).  By  letter  dated  January  17, 1969, 
the  licensee  wididrew  the  proposed 
change  regarding  Appendix  R  safe 
sh^oown. 


For  further  details  with  resped  to  this 
action,  see  the  application  for 
amendment  dated  August  12. 1988  and 
the  licensee's  withdrawal  dated  January 
17, 1960.  These  documents  are  available 
for  pubUc  inspection  at  the 
Commission's  Public  Document  Room. 
2121 L  Street  NW..  Washington.  DC  and 
at  the  Athens  Public  Library,  South 
Street  Athens,  Alabama. 

Dated  at  Rodcville.  Maryland  thia  1st  day 
of  February  isea 

For  the  Nuclear  Regulatory  Commisaioa 
8aiaane  Blade 

Assistant  Director  for  Projects,  Office  of 
Nuclear  Reactor  Itegulation. 

[FR  Doc.  80-2879  FUed  2-7-ae;  8:45  asil 


Union  EtoctrfcCOif 
Ml 

lOf 


Of 

to  FocMty 
Opportunity  for 


llie  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
30,  issued  to  Union  Electric  Company, 
for  operating  of  the  Callaway  Plant 
located  in  Callaway  Countv,  Missouri. 

The  amendment  would  diange 
Technical  Spedfication  (TS)  4.9A1. 
4 JA2.  and  the  associated  Bases  to 
reduce  the  required  Residual  Heat 
Removal  (RHR)  system  flow  rate  during 
Mode  6  operation:  change  TS  4.4.9.3.2, 
4.S.2.d.  and  the  associated  Bases  to 
delete  the  RHR  autodosure  interlock 
function;  and  change  TS  3.54  and  the 
assodated  Bases  to  allow  safety 
injection  pumps  to  be  energized  with  the 
head  on  and  with  water  level  not  above 
the  top  of  the  reactor  vessel  flange,  in 
Modes  5  and  6. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  10, 1989.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affeded  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  Ux 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leeve  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  wiU  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a  ■ 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fadors:  (1)  The  nature  of  the 
petitioner's  rij^t  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitoner's 
property,  finandal,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effed  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the   ' 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifiteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  indude  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specifidty.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
partidpate  as  a  party. 

Those  permitied  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpate  fully  in  the  condud  of  the 
hearing,  induding  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition  ■ 
for  leave  to  intervene  must  be  filed  widi 
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the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-firee 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
shoidd  be  given  Datagram 
Indentification  Number  3737  and  the 
following  message  addressed  to  John  N. 
Hannon:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nudear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Chamofi,  Esq., 
Shaw,  Pittman.  Potts  ft  Trowbridge,  2300 
N  Street  NW.,  Washington,  DC  20037, 
attorney  for  the  licensee. 

Nontimely  fillings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/w  requests 
for  hearing  will  not  be  entertained 
'  absent  a  determination  by  the 
Commission,  the  presiding  officer  or  die 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fadors  specified  in  10 
CFR  2.714(a)(l)(i}-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
pubUshes  a  further  notice  for  public 
coDunent  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  tiiis 
action,  see  die  application  for 
amendment  dated  January  6, 1989, 
which  is  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room,  2120  L  Sti«et  NW.,  Washington, 
DC  20555,  and  at  the  local  public 
dociunent  room,  Callaway  County 
Public  Library.  710  Court  Street  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St  Louis, 
Missouri  63130. 

Dated  at  Rockville.  Maryland,  this  Slat  day 
of  January,  1989. 


For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbum. 

Acting  Director,  Project  Directorate  lU-3, 

Division  of  Reactor  Projects-Ill.  rv,  Vand 

Special  Projects.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  89-2980  Filed  2-7-89: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-26505;  f«ed  Na  Sft-OTC- 
66-3] 

Self*negulatory  Organizations;  Filing 
of  Propooed  Rule  ChangejTIie 
Depository  Trust  Co. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  January  30, 1989,  The  Depository 
Trust  Company  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  L  H 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Depository  Trust  Company 
("DTC")  is  filing  herewith  a  proposed 
rule  change  relating  to  an  International 
Institutional  Delivery  System.  By  order 
dated  December  20, 1988,  the 
Commission  approved  the  proposed  rule 
change  on  a  pilot  basis.  DTC  now  seeks 
approval  to  open  the  program  to  all  of 
its  Partidpants  and  to  other  registered 
clearing  agendes. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  induded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  nile  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  for  the  proposed  rule 
change  is  to  provide  information  which 
is  intended  to  increase  effidency  in 
settiing  many  institutional  trades 
executed  in  foreign  (non-U.S.  or 
Canadian)  securities.  The  proposed  rule 
change  would  add  an  international 
capability  to  DTCs  existing  Institutional 
Delivery  system  that  would  permit  users 
to  accept  foreign  security  trade 
confirmation  data  fiom  broker-dealers, 
distribute  ID  confirmations  to 
international  investors  and  other 
interested  parties,  provide  for  trade 
affirmation,  and  transmit  deliver/ 
receive  instructions  to  those  concerned, 
including  foreign  sub-custodians.  Trade 
settiement  would  not  take  place  in  DTC 
but  between  foreign  sub-custodians. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  die 
Ad  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  since  the 
proposed  rule  change  will  increase 
effidency  in  settling  many  trades  in 
foreign  securities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  propose  rule  change  was 
developed  at  the  request  of  Participants 
and  securities  industry  organizations. 
An  International  ED  steering  committee 
composed  of  industry  representatives 
developed  solutions  for  the  issues 
involved  DTC  requested  comments  on 
the  proposed  rule  change  by 
memorandum  dated  August  26, 1988. 
One  comment  letter  was  received  which 
endorsed  the  proposed  rule  change.  The 
proposed  rule  change  has  been 
operating  as  a  pilot  program  with 
limited  participation  for  the  past  month. 
Based  upon  informal  conversations  with 
pilot  Partidpants  we  understand  that  no 
operational  difficulties  have  been 
'  encountered.  See  Securities  Exchange 
Act  Release  Nos.  28374  [December  20. 
1988).  53  FR  52283.  and  28492  [January 
26,1989). 
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m.  Drt»  at  EffacU  vMi  of  1km 
PrapoMd  Rote  ChaBf*  aad  Tlmiot  Car 
lAclloo 


Within  35  days  of  the  data  of 
publication  of  this  notice  in  th«  Fwkral 
ITajlilw  or  within  aiich  longer  period  (i) 
as  die  Cemmiaelon  may  deeignate  op  to 
go  daya  of  audi  date  if  it  finds  racfa 
longer  period  to  be  appropriate  and 
publishes  its  reesons  far  so  finding  ot  (ti) 
aa  to  wfaidi  die  self-regulatory 
organiiatioo  oooaents,  the  Commission 
wUk 

(A)  By  order  approve  such  proposed 
rule  change,  or 

CB)  Insutute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 


IV. 


of  Comments 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
ugmnents  concerning  the  foregoing. 
PmoBS  making  written  submissions 
should  file  fix  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commissioo.  450  Fifth  Street,  NW,. 
Washii^too,  DC  20640.  Copiee  of  die 
Bubmisskm,  all  subsequent  amendments, 
all  written  sUtements  widi  reepect  to 
the  pfopoeed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  thoee  dut 
may  be  withheld  from  the  public  tai 
aooordanoe  with  the  provisions  of  5 
U&C  552.  win  be  available  for 
Inspection  and  copying  in  the 
Commission's  PnbUc  Reference  Room. 
450  FIfdi  Street  NW..  Washinston.  DC 
Copiee  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  prindpal  office  of  die  above- 
mentioned  self-regulatory  organisation. 
All  submissions  should  refer  to  the  file 
number  8R-DTC-80-08  and  should  be 
sufanltted  by  March  1. 1900. 

fot  the  Conmiinion.  by  tlia  Division  of 
Mariwt  Ragiilatiaa  pwMiuit  to  detegited 
sattflrity. 

Dated:  lamuiy  Sl«  !*>*■ 

iG.1 


Stcntary. 

(FR  Doc  a»-2830  FUed  S-r-«;  ft4S  tm] 
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I  Ruto  CtMng*  by  Itow  York 
Mock  EadiMig*!  Ina 

Pursuant  to  section  19(bKl)  of  die 
Securities  Exchai«e  Act  of  1034  ("Act"). 
15  U.S.C  78a(b)(l),  notice  is  hereby 
given  diat  on  Mareh  28. 1068.  die  New 


York  Stock  Exchange,  Inc.  ("NYSE"  or 
-Exchange")  filed  widi  die  Securities 
and  Exchange  Commission 
("fy**""*— ^*'"^  die  proposed  rule 
change  as  described  fai  Items  I.  II  and  m 
below,  wliidi  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  diis  notice  to 
soUcit  comments  on  the  proposed  rale 
change  from  interested  persons. 

L  Self -Regulatory  Oiganisatioo's 
SUtemenl  of  ttM  TanM  of  Subetaaoe  of 
the  Propoeed  Rule  Change 

The  proposed  amendment  to  Rule  007 
would  allow  the  Exchange  to  decrease 
the  number  of  arbitrators  required  in  a 
matter  exceeding  $500,000  making  such 
matters  economically  and 
administratively  more  efficient  The 
proposed  amendment  to  Rule  601  would 
increase  the  monetary  limit  in  a 
simplified  arbitration  to  $10,000  and 
state  die  fee  schedule  applicable  to  this 
increased  amount  Note  oiat  this 
increased  limit  does  not  change  the 
filing  fee  appropriate  for  a  matter.  The 
proposed  amendment  to  Rule  630  would 
allow  die  Exdiange  to  increase  from  $25 
to  $100  the  amount  of  a  party's  filing  fee 
retained  by  the  Bxchanoe  if  a  matter  has 
been  withdrawn  or  setued  prior  to  the 
commencement  of  the  first  session.  The 
increased  fee  retention  would  better 
distribute  arbitration  costs  amongst  its 
users. 


0.1 

Statement  of  tbe  Puqioeo  of.  ( 
Statutory  Basis  for,  the  Prepoead  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concmoing  the  purposes  of 
and  basis  for  the  proposed  rule  change. 
Tlie  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  setf-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below 
of  the  moet  significant  aspect  of  such 
statements. 

A  Self-Regulotory  Organixatioa'B 
Statement  of  the  Purpose  of.  and 
Statutory  BomJs  for,  the  Proposed  Rule 
Change 

(a)  The  purpoee  of  the  propoeed 
aainidmenta  to  Rule  007,  wUch  would 
provide  for  no  less  dian  three  arbitrators 
to  hear  a  matter  involving  a  public 
customer  or  non-member  where  the 
amount  in  controversy  exceeds  $500,000, 
is  to  hirther  simplify  and  expedite  the 
arbitration  process  in  a  manner  which 
does  not  alter  the  quality  of  an 
Exchange  arbitration  and  to  keep 
arbitration  costs  down.  Using  three 
arbitrators  instead  of  five  will  speed  up 


die  reeohwhding  of  adjourned  or 
continued  arbitrations.  It  also  saves 
honorarium  and  duplicative  paperwork 
costs.' 

The  purpose  of  the  proposed 
amencfanent  to  Rule  601.  which  would 
increase  the  monetary  limit  of  the 
simplified  arbitration  form  controversies 
not  in  excess  of  $5,000  to  controversies 
not  in  excess  of  $10,000.  is  to  enable 
more  pnbUc  customers  to  benefit  from 
the  use  of  the  simplified  arbitration 
procedure  and  to  help  keep  arbitration 
costodown. 

The  purpose  of  the  proposed 
amendment  to  Rule  630,  whidi  would  ' 
increase  the  amount  of  money  retained 
by  the  Exchange  when  a  matter  is 
setUed  or  withdrewn  from  $25  to  $100,  is 
to  better  distribute  the  coeta  of 
arbitration  among  iU  users. 

(b)  The  proposed  changes  are 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  they  promote  just  and  equitable 
principles  of  trade  by  insuring  that 
membiers  and  member  organizaticms  and 
the  public  have  an  impartial  forum  for 
the  resolution  of  their  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition. 

C  Self-RegttJatory  Organization 's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants  or  Others 

The  Exchange  has  neither  soiicited 
nor  received  commenta  on  the  proposed 
rule  changes. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Widiin  35  days  of  die  date  of 
publication  of  this  notice  in  the  Federal 
Regietor  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  ite  reasons  for  so  finding  (ii) 
as  to  which  the  self-regulatory 


'  In  a  lettw  to  CommiMion  itaS.  Ilw  NYSE  tUted 
that  iU  prapoMl  to  change  the  number  of  arbitrators 
uMd  for  laigt  caaea  from  Ave  to  three  la  the  reeoll 
of  Sw  Bxckanca'a  difflcaltjr  tn  adBtariatering 
arUtratkn  with  Ave  arbitnlora  becauae  of 
achadallng  difficultie*.  The  Exchange  alto  noted 
that  arbitratora  have  not  felt  that  a  greater  nnmber 
of  arbitratan  cmlribwtea  to  a  better  adminiatratiaa 
of  haalica.  The  NYSE,  however,  stated  that  Rule  607. 
aa  amended,  provide*  diicretion  to  appoint  more 
than  three  arbitrators  for  a  case  where  appropriate, 
aaeh  aa  wheie  special  addMional  expertise  is 
deairabie.  Sae  latter  fram  JaaMS  B.  Buck.  Senior 
Vice  President  and  SecreUry.  NYSE  to  Sharon 
Lawton.  Esq..  Division  of  Market  Regulation. 
Sacuritiea  and  Exchan^  Coauniaaioo.  dated 
January  18. 1986. 
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organization  consents,  the  Commission 
will 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunento 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  The 
persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Hfdi  Street  NW., 
Washington.  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifdi  Sb«et  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-88-Oe  and  should  be 
submitted  by  March  1, 1989. 

For  the  Commission,  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
autiiority. 

Dated:  February,  2. 1989. 
Jonatiian  G.  Katx, 
Secretary. 

[FR  Doc.  80-2967  Filed  2-7-60;  &-45  am] 
saisM  coos  wio-oi-si 


(ReL  Na  IC-167M;  612-7061] 

J.P.  Morgan  Acceptance  CorporatkMi  I; 
AppHcatlon 

Febniary  2. 1960. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant-  JJ>.  Morgan  Acceptance 
Corporation  L 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act 

Summary  of  Application:  Applicant 
seeks  an  order  to  exempt  it  and  certain 
trusts  that  it  may  form  ("Trusts")  from 
all  provisions  of  the  1940  Act  to  permit 
the  issuance  of  collateralized  mortgage 
obligations  by  the  Applicant  and  the 


Trusto  and  sale  of  beneficial  ownership 
in  the  Truste  and  residual  interest 
certificates. 

Filing  Date:  The  appUcation  was  filed 
on  ]uly  26, 1968,  and  an  amendment  to 
the  application  was  filed  on  February  1, 
1969. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hecuing  is  ordered.  Any  requeste  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
February  27, 1969.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
die  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  sent  it  to 
the  Secretary  of  the  SEC  along  widi 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notffication  of  the  date  of  a  hearing  by 
writing  to  die  Secretary  of  die  ^C 
ADOWgases;  Secretary,  SEC  450  HfUi 
Street  NW.,  Washington.  DC  20549.  IJ>. 
Morgan  Acceptance  Corporation  1, 23 
WaU  Sti«et  21/15.  New  York,  NY  10015. 
FOR  RIRTHER  MMMMATWN  CONTACT! 
RR.  Hallock.  Jr^  Special  Counsel  at 
(202)  272-303a 
aUPPtBMBITAIIV  WyOIIMATION. 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  &«e  from  eitiier  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  25fr-4300). 

Applicant's  Representadons 

1.  The  Applicant  is  a  whoUy-owned. 
limited  purpose  subsidiary  of  ]  J*. 
Morgan  Securities  Holdings  Inc.,  a 
Delaware  corporation  and  a  wholly- 
owned  subsidiary  of  J.P.  Morgan  &  Co. 
Incorporated,  a  bank  holding  company 
which  is  also  a  Delaware  corporation. 
The  Applicant  a  Delaware  corporation, 
was  organized  to  facilitate  the  financing 
of  mortgage  loans  through  the  issuance 
of  one  or  more  series  (each,  a  "Series") 
of  bonds  ("Bonds")  either  direcdy  or 
through  the  Trusts,  as  to  which  the 
Applicant  will  act  as  depositor,  secured 
primarily  by  Mortgage  Certificates  (as 
defined  below)  and  will  perform  certain 
related  activities. 

2.  The  Applicant  seeks  relief  on  behalf 
of  itself  and  on  behalf  of  ).P.  Morgan 
Acceptance  Trust  I  and  other  similar 
trusts  (the  "Issuers")  permitting  the 
AppUcant  and  the  Thists  to  issue  one  or 
more  Series  of  Bonds  and  invest  in 
certain  Mortgage  Certificates  which  will 
be  used  to  collateralize  such  Bonds,  and 
permitting  the  Applicant  to  sell  the 


Applicant's  right  to  receive  funds 
released  by  the  Bond  Trustee  frt>m  the 
lien  of  the  Indenture  (each  as  defined 
below)  either  in  the  form  of  beneficial 
interests  (the  "Beneficial  Interests")  in 
the  Trusts  issuing  Bonds  or,  to  the  extent 
that  the  AppUcant  issued  the  Bonds 
direcdy,  in  the  form  of  residual  interest 
certificates  ("Residual  Interest 
Certificates"). 

3.  Each  Trust  wiU  be  established 
under  a  separate  deposit  trust 
agreement  (the  "Deposit  Trust 
Agreement")  between  the  Applicant  and 
an  independent  trustee  ("Owner 
Trustee")  for  the  holders  of  the 
Beneficial  Interest  in  such  Trust  The 
AppUcant  wiU  issue  one  or  more  Series 
of  Bonds  under  the  terms  of  an 
Indenture  between  the  AppUcant  and 
the  bond  trustee  (die  "Bond  Trustee"). 
Each  Trust  wiU  issue  one  or  more  Series 
of  Bonds  under  the  terms  of  a  separate 
Indenture  for  such  Trust  (each,  an 
"Indenture")  between  the  Owner 
Trustee  and  the  Bond  Trustee.  Each 
Indenture  wiU  be  qualified  under  the 
Trust  Indenture  Act  of  1939  unless  an 
appropriate  exemption  is  available. 

4.  The  AppUcant  or  each  Trust  will 
issue  and  seU  Bonds  in  Series  secured 
primarily  by  Mortgage  Certificates.  The 
"Mortgage  Certificates"  coUateralizing 
the  Bonds  will  be  limited  to  fully 
modified  pass-through  mortgage-backed 
certificates  guaranteed  by  the 
Government  National  Mortgage 
Association  ("GNI^4A  Certificates"). 
Guaranteed  Mortgage  Pass-Through 
Securities  issued  by  the  Federal 
National  Mortgage  Association  ("FNMA 
Certificates")  and  Mortgage 
Participation  Certificates  issued  by  the 
Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC  Certificates").  All 
or  a  portion  of  the  Mortgage  Certificates 
securing  a  Series  of  Bonds  may  be      _ 
"Partial  Pool"  Mortgage  Certificates.  In 
addition  to  the  Mortgage  Certificates 
directiy  securing  the  Bonds,  a  Series 
may  have  additional  coUateral  which 
may  include  certain  coUateral  proceeds 
accounts  and  reserve  funds,  as  specified 
in  the  related  Indenture. 

5.  Each  Series  of  Bonds  wiU  consist  of 
one  or  more  classes,  including  one  or 
more  classes  of  current  interest  Bonds, 
compoimd  interest  Bonds,  zero  coupon 
Bonds  or  floating  interest  rate  Bonds,  as 
described  more  fuUy  in  the  application. 
Each  Series  of  Bonds  may  also  be 
secured  by  certain  funds  and  accoimts 
including  collateral  proceeds  accounts, 
reserve  fimds,  reinvestment  agreemente 
and  by  other  funds  and  accounts 
described  in  the  series  supplement  (any 
or  all  of  the  foregoing  together  with  the 
Mortgage  Certificates,  the  "CoUateral"). 
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6.  Hw  Marlai«a  CtrttficatM  Meoring 
Mck  8«iM  ofBoadi.  togithw  wHh  any 
KiBVMtBaat  inooB*  tfaaraoB  and  any 
appUeabia  ftmdt.  will  ba  miffidant  to 
pay  all  intarait  doa  on  tfaa  Boada  and  to 
ratba  Moh  Clasa  of  Bonda  by  Hs  ttatod 
matvtty.  Tba  outstanding  "ooUataral 
vaka^  (cakdatod  in  aoooandanoa  with 
tba  Indantaia)  at  dia  tiaia  of  iasoanoa  of 
tha  Bondi  and  following  sack  paymant 
data  wiU  ba  aqaal  to  or  oa  giaater  dian 
tha  oatstandtaig  principal  balanca  of  tha 
Bonds.  Tha  Mortp«t  Gertillcalaa  wiU  ba 
•saignod  to  dM  Bond  ThMlaa  and  wiU  ba 
subiact  to  tfM  ban  of  tha  rdatad 
Indentura. 

7.  Naithv  dM  Applicant  «ha  ownsrs 
of  dw  BMdkial  imsrsalt.  dM  holdafs  of 
dM  Rasiday  iatmat  CvtUkalM.  dM 
OwMT  Ttasloa.  nor  dM  Bead  XhHisa 
wil  ba  aUa  la  inpalr  dia  saonity 


afhctad  hoMV  of  tM  1 

I  mnoDOKMn  jai 

tha  ownarsof  I 

dM  heMon  of  tha  RsridMl  CartUloalw. 

dia  Owaor'naataa.  nor  dM  Bond 

Tnistaa  will  ba  aUa  to:  (a)  Chang*  te 
statad  natality  on  any  Bood:  (b)  radnoa 
dta  priBdpal  or  rata  of  inasnat  (or  dw 
mMTofdal 


^  dataradning  dM  rata  of 

last  rata  bands) 
on  any  Bond;  (c)  c&anga  dM  prtertty  of 
paymsnt  on  any  dasa  af  any  satiaa  af 
Bonds;  (d)  impair  aradwsslyagsct  tha 


Mortgaga  Cartlfkataa  saeailng  a  Sorlos 
of  Bonds;  (a)  panait  dia  CMadon  of  a  Uan 
rankhig  prior  to  or  on  parity  with  tha 
lien  of  dM  ralalod  Indantara  widi 
laspecl  to  dM  Mortgsgs  Cardflcatos;  or 
(f)  odierwisa  daprhra  Uia  Bondheldats  of 
ths  Mcurity  affordad  by  the  lien  of  the 
related  Indenture. 

A.  The  sale  of  the  Beneficial  bterests 
in  a  l^ast  or  Residual  loterect 
Certificates  will  not  alter  the  payment  of 
cash  flows  under  any  Indentine, 
hytinMiij  ^e  amounts  to  ba  deposited  in 
the  ooDateral  proceeds  account  or  any 
reserve  fond.  Tluis,  the  eggre^te 
iaterast  in  die  Collateral  whidi  is 
avaflaUe  to  dw  owners  of  die  Beneficial 
Interests  in  a  Trust  or  Residual  Interest 
Certificates  always  will  be  far  less  than 
payments  to  Bondholders.  Further, 
except  for  die  limited  right  to  snbstitate 
Mortage  Certificates,  sobfect  to 
Condition  A43)  below,  it  WiU  not  be 
poesible  for  the  owners  of  Beneficial 
Interests  or  the  Rasidnal  Interest 
Certificates  to  alter  die  hiortgege 
Certificates,  and.  in  no  event  will  die 
limited  r^  of  Mdtstttntion  result  tai  a 
diminution  in  dM  vahM  of  die  CoUataraL 

0.  An  election  by  an  Issnsr  to  treat  the 
arrangsment  by  vditch  die  collateral 
I  a  Svies  of  Bonds  as  a  'Yaal 


aetata  BMrtgags  investment  coodidt" 
(*KEMKr)  under  the  Intsmal  Rsvenne 
Code  of  Itwe.  as  amended,  will  have  no 
sipiffieant  aBect  OB  tha  level  of 
expenaes  that  would  be  incurred  by  tha 
AppUcant  or  such  Trust  Adminlstratiop 
fees  and  expenses  will  be  paid  or 
provtdad  far  in  a  oiannar  satistectory  to 
tha  nattoBally  reooyiiMd  statistical 
rating  agency  the  Series  and  subject  to 
Condition  D  below. 

AppBcanTs  Legal  Condnsions 

1.  The  rdief  requested  is  consistent 
with  die  purpoees  of  dia  1940  Act  and 
appropriate  hi  the  pubUc  interest 
bacausa  aeiAar  tha  Applicant  nor  tha 
Thists  it  plana  to  farm  are  the  typea  of 
entittea  to  whidi  die  provisions  of  die 
18W  Act  were  intended  to  be  applied, 
and  Hm  proposed  acttvitias  arill  prsmote 
die  public  intaraat  by  fadliUting  dm 
financing  of  BMxtgaga  kiana.  tfanaby 
increasing  tha  secondary  BMikat  for 
tudi  bans  and  adding  to  tha  flow  of 
mortgaga  capital  ulthnately  available  to 
hoBa  buyers.  Under  the  drcnmstances 
described  in  the  application,  the 
interests  of  investors  wiB  be  adequately 
protected. 


The  ^ipUcant  agrees  that  the 
requested  order  awy  be  expressly 

conditioned  upon  the  following 

A.  CoruUtiooM  nlatag  to  the  CoUatetal 

(1)  the  Bonds  of  each  Series  wU  be 
ragislefd  undsr  d»  Secarittee  Act  of 
1883  (die 'nsss  AcT)  mdess  offered  in 
the  transaction  excentpt  bom 
registration  either  pursuant  to  section 
4(2)  of  the  1933  Act  or  because  sndi 
Series  of  Bonds  will  come  to  rest  outside 
die  United  Statee.  provided  diet  die 
Bonds  are  oSerad  and  sold  outside  the 
United  States  or  to  noo-United  States 
persons  in  reliance  upon  an  opinion  of 
United  States  counsel  that  registration  is 
not  required.  No  single  offering  of  Bonds 
bodi  widiln  and  outside  die  United 
States  will  be  made  widiout  registration 
of  all  such  Bonds  under  die  1833  Act 
without  first  obtaining  a  no-action  letter 
permitting  sudi  offering  or  otherwise 
complying  with  applicable  standards 
then  governing  sudi  offerings.  In  all 
such  cases,  the  Issuer  will  adopt 
agreements  and  procedures  reasonably 
designed  to  prevent  such  Bonds  from 
being  offered  or  sold  in  the  United 
States  or  to  United  States  persons 
(except  as  United  States  counsel  may 
them  advise  is  permissible).  Disdosure 
provided  to  purchasers  located  outside 
die  United  States  wUl  be  substantially 
the  same  as  that  provided  to  United 
Sutes  hivsstots  in  United  States 
offerings. 


(2)  The  Bonds  will  be  "inartgage 
reUted  securities"  within  the  meaning  of 
section  S(a)Hl)  of  dM  Sacnridas 
Exchange  Act  of  1934.  The  primary 
oolataral  directly  securing  the  Bonds 
wUl  be  hndted  to  GNMA.  FNMA  and 
FHLMC  Certificates. 

(3)  If  new  Mortgage  Certificates  are 
substituted,  the  substitute  Mortgage 
Certiflcatee  will:  (I)  Be  of  equal  or  better 
quality  other  dian  the  Mortgage 
Certificates  replaced;  (ii)  have  similar 
payment  terras  and  cadi  flows  to  the 
Mortgage  Certificates  replaced;  (iii)  be 
insured  or  guaranteed  at  least  to  dM 
same  extent  as  the  Muilgage 
Certtfioatee  repiaoed:  and  (iv)  meet  the 
criteria  set  forth  in  conditions  A.  (2)  and 
(4).  New  Mortgage  Certificates  aiay  not 
be  nbstitnted  fw  more  than40%  (rfdM 
aggregate  race  amount  of  the  Mortgage 
Certificates  initially  pledged  as 
couateraL  h  no  event  nay  any  new 
Mortgaga  Cerdficatea  ba  sufaetttaled  for 
any  swistitiite  Mortgage  Certifieatea. 

(4)  Neither  the  Apfmcant  any  Trust 
nor  dM  owners  of  the  Beneficial 
Interests  w  ResidBal  Interest 
Certificates  wiH  sril  dM  Mor^ige 
Certifieatea  securing  the  Bonds  of  a 
Donee  wmiv  swai  uuuus  biv  onsienaing 
without  dM  written  consent  of  lOOK  of 
the  holders  of  Om  Bonds  of  such  Series. 

(5)  All  Mortgage  Certificates,  funds, 
accounts  or  otter  collateral  securing  a 
Series  of  Bonds  WiB  ba  held  by  die  Bond 
Trustee  or  on  bdialf  of  dM  Bond  Trustee 
by  an  Independent  cnstodian.  Neitter 
the  Bond  Trastee  nor  the  custodian  may 
be  an  affiliate  (as  dM  term  '^affiliate"  is 
defined  hi  Rule  405  under  Oa  1933  Act 
17  CFR  23a405)  of  dw  Applicant  or  any 
Trust  or  any  owner  of  a  Beneficial 
Interest  or  Residual  Interest  Certificate. 
The  Bond  Trustee  will  retain  a  first 
priority  perfected  security  or  lien 
interest  in  and  to  aD  coDateral  securing 
such  Bonds. 

(0)  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
reo^nized  statistical  rating  organization 
that  is  not  affiliated  with  the  ^plicant 
or  any  Trust  or  any  owner  of  a 
Beneficial  Interest  or  Residual  Interest 
Certificate.  The  Bonds  wiD  not  be 
"redeemable  securities"  within  the 
meaning  of  section  2(aK32)  of  the  1940 
Act 

(7)  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  dM  books  and  reonds  of  the 
Applicant  and  each  Trust  and  will 
report  on  whether  tha  anticipated 
payments  of  principal  and  interest  on 
the  Mortgage  Cotificates  and  other 
collateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  oo  the 
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Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the  Boad 
Trastee. 

B.  Conditions  Relating  to  Floating 
Interest  Rate  Bonds 

(1)  Each  class  of  floating  interest  rate 
Bonds  will  have  a  set  maximum  interest 
rate  (an  interest  rate  cap]  or  a  minimum 
interest  rate  or  provide  some  other 
mechanism  to  insure  that  condition  (2) 
below  is  satisfied. 

(2)  At  the  time  of  the  assignment  and 
pledge  of  the  Mortgage  Certifieatea  to 
the  Bond  Trustee,  as  well  as  during  the 
hie  of  the  Bonds,  the  scheduled 
payments  of  princqial  and  interest  to  be 
received  by  the  Bond  Trustee  on  the 
Mortgage  Certificates  plus  any 
reinvestment  incoow  thereon,  and  funds, 
if  any,  pledged  to  secure  the  Bonds  (as 
described  in  the  application)  will  be 
sufficient  to  make  all  payments  of 
principal  and  interest  on  the  Bonds  then 
outstanding.'  The  Mortgage  Certificates 
will  be  paid  down  as  the  mortgages 
underlying  die  Mortgage  Certificates  are 
repaid,  but  mJb\etA  to  &e  hsalted  ri^t  to 
substitute  collateral  asset  fbrdi  in 
Conditkm  A.  (^  above,  wiH  not  be 
released  boa  tte  Hen  of  dM  Indenture 
prior  to  the  payment  of  tha  Bonds. 

C  Conditions  Relating  to  the  Sale  of  the 
Beneficial  Interests  and  the  Residaal 
Interest  Certificates 

(1)  Notwithstanding  the  sale  of 
Beneficial  Interests  oi  Residual  Interest 
Certificates,  aO  of  the  outstanding 
capital  stock  of  the  Applicant  wiQ 
continoe  to  ba  owned  by  J.P.  Morgan 
Securities  Holdings  In&  or  an  affiUate 
thereof.  The  AppBcant  wiH  not  issue  any 
other  capital  stodc  except  to  )J>. 
Morgan  Securities  Hidings  Inc.  or  an 
affiliate  thereof. 

[H  A  Beneficial  hsterest  in  a  Trust  or  a 
Residual  Interest  Certificate  will  be 
oCEercd  and  sold  only  to  (i)  instituti<»s 
or  (ii)  not  more  than  15  nomnstitutians 
which  are  "accredited  investors"  as 
defined  in  Rule  S10(a)  <rf  tiu  1933  Act 
l^pon  initial  sak.  there  will  not  be  mote 
than  100  owners  of  the  Beneficial 
Interests  in  any  Trust  or  more  dwn  100 
owners  of  Rertdoal  Interest  CertifiGatas 
in  any  Series  of  Bonds.  Institutional 


■  Ib  the  ca**  of  a  Series  of  Bonds  thai  coatain  • 
dan  or  ctaatet  of  floating  interest  rate  Bonda,  the 
application  <fc;aciHiea  a  aanberol  iiMw.haniwa  Mmi 
exist  to  ensure  that  tiiist  iiwtHtiii  wHt^e^alid 
notwithstanding  subae<)ueat  prtimtial  iocieasca  is 
the  interest  rate  a|q>licable  to  Mm  Ooatiiig  interest 
rate  Bonds.  It  ia expactad  thatvlkar  wmiikmiUmm 
may  be  identiBed  in  tka  Cittnre.  The  Aftpiicant  will 
gjve  the  staff  notice  by  letter  of  any  sxicfa  additiooal 
medianisins  before  they  are  utilized,  in  order  to  give 
the  staff  IP  SMSifHy  te»isa  a»y  ^aaaWo—aa  to 
the  apptapriataaeaa  ol  their  aa*. 


owners  of  Beneficial  Interests  or 
Residual  Interest  Certificates  will  be 
limited  to  mortgage  lenders,  thrift 
institutions,  commercial  and  investment 
banks,  savings  and  loan  associations, 
pension  fimt^,  employee  benefit  plans, 
instirance  companies,  mutual  fimds 
(subject  to  certain  limitations  discussed 
in  the  application),  reeil  estate 
investment  trusts,  master  limited 
partnerships  or  other  similar 
institutional  investors.  Institutional 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters  as  to  be  able  to  evaluate  the 
risks  of  pmdiasing  Beneficial  Interests 
and  Residual  Interest  Certificates  and 
understand  dM  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgates,  mOTtgage-related  securities 
and  residual  interests  therein.  Non- 
institutiond  accredited  investors  will  be 
limited  to  not  more  than  15,  be  required 
to  pnrdiase  at  least  $200,000  of  such 
Beneficial  Interests  or  Residual  Interest 
Certificates  and  will  have  a  net  worth  at 
the  time  of  purdiase  that  exceeds 
$1,000,900  (exdushre  of  their  primary 
residence).  Non-institutional  accredited 
investors  wiU  have  such  Icnowledge  and 
experience  in  financial  and  business 
matters,  specifically  in  die  field  of 
mortgage-related  securities,  as  to  be 
able  to  evaluate  the  risk  of  purchasing  a 
Beneficial  Interest  or  Residual  Interest 
Certificate  and  will  have  direct  personal 
and  significant  experience  in  making 
investasents  in  aortgage-related 
securities. 

(3)  Each  sale  of  Beneficial  Interests  or 
Residual  Interest  Certificates  will 
qualify  as  a  transaction  not  involving 
any  public  offering  within  the  meaning 
of  section  4(q  die  1933  Act. 

(4)  Ihe  Deposit  Trust  Agreement  or 
the  Indenture,  as  applicable,  will 
prohibit  the  transfer  of  any  such 
Beneficial  Interests  or  Residual  Interest 
Certificates  if  there  would  be  more  than 
100  holders  of  Boi^cial  Interests  in  a 
Trust  or  Residual  Interest  Certificates  in 
a  Series  of  Bonds  as  a  result  of  such 
transfer. 

(5)  In  coanectkm  with  each  sale  of 
Beneficial  Interests  or  Residual  Interest 
Certificates  each  purchaser  thereof  will 
be  required  to  represent  that  it  is 
purchasing  for  investment  and  not  for 
distribution  and  that  it  will  hold  such 
Beneficial  Interests  or  Residual  Interest 
Certificates  in  its  own  name  and  not  as 
nominee  for  undisclosed  investors. 

(6)  fai  connection  with  each  sale  of 
Beaaficial  Interests  or  Residual  Interest 
Certificates,  each  purchaser  thereof  will 
be  required  to  represent  that  (i)  It  is  not 
affiliated  widi  die  Bond  Trustee  and  (H) 
if  it  is  the  holder  of  a  controlling  interest 


(as  that  term  is  defined  in  Rule  405 
under  the  1933  Act)  in  the  related  Trust 
that  it  is  not  affiliated  with  either  the 
custodian  which  may  hold  the  Collateral 
on  behalf  of  the  Trustee  or  the 
nationally  recognized  statistical  rating 
agency  rating  the  Bonds  of  the  relevant 
Series. 

(7)  If  the  sale  of  Beneficial  Interests 
results  in  the  transfer  of  control  (as  the 
term  "control"  is  defined  in  Rule  405 
under  the  1933  Act)  of  any  Trusty  the 
exen^itive  reUef  afforded  by  an  order 
granted  on  the  appbcation  would  not 
apply  to  subsequent  Bond  offerings  by 
such  Trust 

D.  Condition  Relating  to  REMICs 

The  election  by  the  Applicant  ot  a 
Trust  to  treat  the  arrangement  by  which 
the  collateral  secures  a  Series  of  Bonds 
as  a  REMIC  will  have  no  significant 
effect  on  the  level  of  the  expenses  that 
would  be  incurred  by  the  REMIC  In  the 
event  of  such  a  REMIC  dection.  the 
Applicant  or  the  Trust  as  appropriate, 
will  provide  for  the  payments  of 
administrative  fees  and  expenses  as  set 
forth  in  the  applicaticm.  and  will  ensure 
that  dM  anticipated  levd  of  fees  and 
expenses  will  be  adequatdy  provided 
for  regardless  of  the  method  selected. 

For  tiie  oominissioD.  by  tlie  Divisioo  of 
Investment  Management  imder  delegated 
authority. 

loaatiian  G.  Katx. 

Secretary. 

(FR  Doa  80-2988  Filed  2-7-6^  ft45  M^ 


SMAU.  BUSINESS  AOWMSTRATtOM 


[Decteration  of 
666S(Amdtai 


Loan  Area  Na 


wywnngE  uscnvaBon  of 
Loan  Aran 


The  above-numbered  Declaration  (53 
FR  40819).  as  amended  (54  FR  3893),  is 
hereby  amended  to  include  Converse 
County,  and  the  contiguous  counties  of 
Albany,  Campbell  Johnson,  and  Platte, 
in  the  State  of  Wyoming,  as  a  resnh  of 
damages  fnym  forest  fires  which  started 
on  )uly  5, 1988.  AO  other  infomstion 
remains  the  same;  i.e.,  the  termination  - 
date  for  filing  apphcations  for  economic 
injury  ssnstMioe  is  the  close  of  business 
on  July  0. 19801  Any  contiguous  counties 
not  induded  in  this  amendment  are 
already  covered  under  a  previous 
dedaration. 

(Catalog  of  Federal  DooMtk  AaaiBtaace 
Program  No.  59002.) 
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Dat«:)uiBuyaB.19S0. 


Adnuntatrator. 

[FR  Doc  ae-a023  Filed  8-7-89;  8:45  Mnl 


Equia  tovMtmanl;  Ucanae  Surrendar 

(Uo«weNaOa/oa-036S] 

Notice  is  hereby  given  that  Equis 
Investment,  Three  Embarcadero  Center, 
San  Francisco,  California  94111.  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  section  301(c)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Equis  Investment 
was  licensed  by  the  Small  Business 
Administration  on  February  12, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  January 
17. 1988,  and  accordingly,  all  rights, 
privileges,  and  franchies  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Na  SM1\,  Small  Business 

Investment  Companies). 

Robert  G.  LfaMtMRy, 

Deputy  Associate  Administrator  for 

Investment 

Dated  January  27, 1989. 
[FR  Doc  80-3012  Hied  2-7-88;  8:45  am] 


[LleanM  No.  06/05-02081 

Mddan  Oaka  Financial  Sarvicaa,  Inc4 
Ucanaa  Surrandar 

Notice  is  hereby  given  that  Hidden 
Oaks  Financial  Services,  Inc.,  4620  W. 
77th  Street.  Edina,  MN  55435  (Hidden 
Oaks]  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  imder  section  301(c)  of  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Hidden  Oaks  was 
licensed  by  the  Small  Business 
Administration  on  May  11, 1988. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  January 
28. 1989,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SSini,  Small  Business 
Investment  Companies) 


Dated:  January  27, 1988. 
Robert  G.  UoabHry, 
Deputy  Associate  Administrator  for 
Investment 

(FR  Doc  80-3013  Filed  2-7-88;  8:45  am] 
MJJNQ  COOC  ( 


[Ueenea  No.  05/06-0200] 

Itaaea  Qrowtti  Fund,  mo;  Ucanaa 
Sunandar 

Notice  is  hereby  given  that  Itasca 
Growth  Fund,  Inc.,  501  NW.  Second 
Avenue,  Grand  Rapids,  Minnesota 
55744,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  section  301(c)  of  the 
Small  Business  Investment  Act  of  1958, 
as  amended  (the  Act).  Itasca  Growth 
Fund,  Inc.  was  licensed  by  the  Small 
Business  Administration  on  May  18, 
1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  January 
9, 1989.  and  accordingly,  all  rights, 
privileges,  cmd  frandhises  derived 
therefirom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  SMll,  Small  Business 
Investment  Companies) 

Dated  January  27, 1988. 
Robert  CLiaebaRy, 
Deputy  Associate  Administrator  for 
Investment 
[FR  Doc  80-3014  Filed  2-7-88: 8:45  am] 


[Apple  No.:  02A»-«515] 

CIMY  Capital  II,  L  P.;  Applcation  for  a 
Smal  Bualnaaa  Invartmant  Company 


An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act)  (15  U.S.C.  661.  et 
seq.)  has  been  filed  by  CMNY  Capital  U, 
L  P..  77  Water  Street,  New  York,  New 
York  10005  (Applicant),  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  13  CFR  107.102  (1988). 

The  management  and  ownership  of 
the  Applicant,  a  limited  partnership,  are 
as  follows: 


Robert  G.  OavMon, 
40  Stoner  Ave.. 
QrM(Nack.NY 

iioei. 


Type  of  partner 


General.  Umtted. 
OassBUmaad. 


of 
partner- 

CivM 


rWQ9tn 

of 

ftame 

.    Typeofpaitnar 

partner- 

H0«MRlM. 

General  UmNad 

1.8 

OewWoff.  16 

Wtast  leih  Street. 

NewYortcNY 

10011. 

M«l(  L  Oastsr.  1 

General,  UmHed  — 

lA 

Drive,  Roslyn, 

NY1151S 

Andrew  M.  Boas, 

Qenerat,  UnMed  — 

01i» 

1SEast91si 

SvMIt  NMV 

York.  NY  10128. 

Robert  &  Boas.  25 

UmiM,aeBsB 

22.0 

HartKMjr  Ro«t, 

UnMed. 

Great  Neck,  NY 

11024. 

Edwtn  S.  M««(s,  15 

UmHad.  Class  B 

2^o 

E^tePoM 

Umiiwt 

Ortve.  Kings 

Point.  NY  11024. 

44.0 


There  are  seven  additional  limited 
partners  who  own  an  aggregate  8.5 
percent  of  the  partnership  capital. 

The  Applicant,  a  Delaware  limited 
partner^p,  will  begin  operations  with 
$4,00a000  in  partnership  capital  The 
Applicant  will  conduct  its  activities 
principally  within  the  State  of  New 
York. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  company 
tmder  their  management  including 
adequate  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant  Any  such  commtmication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment 
Small  Business  Administration,  1441  "L" 
Street  NW.,  Washington,  DC  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SOMl,  Small  Business 
Investment  Companies) 

Dated  February  2. 1989. 
Robert  G.  Linebeny, 
Deputy  Associate  Administrator  for 
Investment 
PH  Doc  89-3015  nied  2-7-80;  8.-45  am] 
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DEPARTMEIfT  OF  TftANSPCMTATIOM 


AvMlon  AdmMatratHm 


Noiaa  Expoaura  Hap  Nottca;  Racaipt 
of  Noiaa  CoaMatMttv  Prooram  and 

^^w  a^^pa^^^  ^^a^VH^^^aaaa^aiv%y  ■  m^r^w^^^^  ^^s^^m 

Raquaat  for  Ravlaaa  BamataMa 
Municipal  Akport  (Hyannia). 

AWNCv:  Federal  AYiation 
AdministratkMi.  DOT. 


r.  The  Federal  Aviatioa 
Administratioo  (FAA)  announces  its 
determination  that  the  noise  exposive 
map  submitlMl  by  tha  town  of 
Barnstable.  Massachusetts,  for 
BamstaUe  Municipal  Airport  (Hyannis) 
tmder  the  provisions  of  Title  I  of  the 
Aviatioa  Safety  and  Noise  Abatement 
Act  of  1979  (Puib.  L  96-193)  and  14  CFR 
Part  150  is  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  diat  it  is  reviewing  a 
proposed  aoise  ceaa{>atibility  pro-am 
that  was  submitted  for  Barnstable 
Municipal  Airport  under  Part  ISO  b 
conjuttctifHi  with  die  noise  exposare 
map,  and  diet  this  program  wQI  be 
approved  or  disapproved  on  or  before 
)uly29.1980.     * 

cmcnvc  DMra:  The  aSactiva  data  of 
the  FAA's  detanunatifm  on  the  aoise 
exposure  map  and  of  ttw  start  of  its 
review  of  the  associated  aoise 
compatibility  proyam  is  January  ag 
1980.  The  pdbUc  comment  period  ends 
onMarcb31.19aB. 

nm  mwi—  — roanaTiwi  conracn 
John  Sttva.  Federal  AvteUon 
Adainistntloit  New  EbglBBd  Hegiott. 
AiiportS  DMston.  AIffi-8Q0. 12  New 
En^aad  Bxeatfive  Park.  Burlingiton. 
Massachaaatt8  018Q9. 

^^"«— "*•  oa  the  proposed  noise 
bompatilrility  program  should  also  be 
submitted  to  ^  above  t^ce. 
auaataoiiTaiiY  ayowauTiow:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  map  submitted 
for  Barnstable  Mimtdpal  /Airport  is  in 
compliance  with  applicable 
requirements  of  Part  ISO.  effective 
January  3a  1980.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
whid)  will  be  approved  or  disapproved 
on  or  before  July  29. 1989.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
v^ch  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 


as  of  die  date  of  submission  of  such 
map.  a  description  of  projected  aircraft 
oper^icns.  and  die  ways  in  whitA  such 
operations  will  affect  such  map.  The  Act 
requires  such  map  to  be  developed  in 
consultation  wi&  intoested  and 
affected  parties  in  the  local  community, 
govenmient  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  a  noise  expostve  map  that  is 
found  by  FAA  to  be  in  compliance  widi 
the  requirements  of  Federal  Aviation 
Regulation  (FAR)  Part  150,  promulgated 
pmsuant  to  Title  I  of  Ae  Act  may 
submit  a  noise  compatibility  program  for 
FAA  approval  wiuch  sets  forth  fte 
measures  the  operator  has  taken,  or 
proposes,  for  the  reducticm  of  existing 
noncompatiMe  uses  and  for  the 
prevention  of  the  introdoction  of 
additional  noncompatiUe  uses. 

Tne  town  of  Dai  us  table  submitted  to 
the  FAA  on  December  31. 1907.  a  noise 
exposure  map,  descriptions,  and  odier 
documentation  whidi  were  produced 
during  the  Airport  Nosie  Compatibffity 
Planning  (Part  1SI9  Stady  at  BamstaUe 
Moricipal  Airpoet  from  November  1905 
to  August  1980.  It  was  requested  that  the 
FAA  review  this  material  as  the  noise 
expostire  map,  as  described  in  section 
103(a)(1)  of  the  Act  and  that  the  noise 
mit^tion  measures,  to  be  implemented 
Joindy  by  the  airport  and  surroumfing 
commimities,  be  approved  as  a  noise 
conpatnffily  program  under  section 
104(b)  of  die  Act 

Tlie  FAA  has  completed  its  review  cl 
the  noisa  exposure  map  and  related 
descriptimis  submitted  by  the  town  of 
Barnstable.  Ute  specific  maps  under 
consideration  are  Ffgures  8.0S  and  8M, 
along  with  the  supportiag 
documentatioo  in  Volume  L  Noise 
Exposure  Map  of  the  Part  150  Study.  The 
FAA  has  determined  that  the  map  for 
Barnstable  Mimidpal  Airport  is  in 
compliance  with  apphcable 
requirements.  This  determination  is 
effective  on  January  30, 1989.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  map  is  limited  to  a 
finding  that  the  map  was  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
ISO.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

U  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contotvs 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 


involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposiu«  map  to  resolve  questions 
concerning,  for  example,  whidi 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  idtimate  land  use  control  and 
planning  responsibilities  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
ISO  or  through  FAA's  review  of  a  noise 
exposure  map.  Therefore,  the 
responsibility  for  the  detailed  oveiiaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusive^  with  the  airport  operator 
which  submitted  the  map,  or  with  those 
public  agencies  and  planning  agendee 
with  which  consultation  is  required 
under  section  103  of  the  Act  The  FAA 
has  relied  on  the  certification  by  the 
airport  operator,  under  5  150.21  or  l-AR 
Part  150,  that  the  statatmily  required 
consultation  has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Barnstable  Municipal  Airpwt  also 
effective  on  January  30, 1980. 
Preliminary  review  of  the  submitted 
material  indicates  t^  It  cotdotaa  to  the 
requirements  fm  the  submittal  of  noise 
compatibihty  programs,  bat  that  fitrfter 
review  will  be  necessary  prior  to 
approval  or  (fist^iproval  of  the  pro^vm. 
llie  formal  review  period.  limited  by 
law  to  a  maximum  of  180  days,  wffl  be 
completed  on  or  before  July  20. 1909. 

The  FAA's  detailed  evahution  wiU  be 
conducted  under  &e  provisions  of  14 
CFR  Part  150.  { 15033.  The  {niraary 
considerations  in  die  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additicHial  noncompatibie  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  AH 
comments,  other  than  those  property 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  map.  the  FAA's  evaluation  of 
the  map.  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  800 

Independence  Avenue,  SW..  Room 

617.  Washington,  DC  20591. 
Federal  Aviation  Administration,  New 

England  Region.  Airports  Division. 


Fwhtal 
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ANE-eoa  12  New  England  Executive 

Park.  Buriington.  MA  01803. 
Airport  Manager's  OfBce,  Barnstable 

Municipal  Airport  Hyannis,  MA 

02601. 

Questimis  may  be  directed  to  the 
individual  named  above  under  the 
heading:  POW  niRTMBl  mponmation 
CONTACT. 

bcuad  in  Burlington,  MaasachuMtta.  on 
lanoaiy  30. 198B. 

Manager,  Airporta  Division,  New  England 

Region. 

[FR  Do&  8»-2862  Filed  2-7-4B;  8:45  am] 


EnvlroiMMntBl  Inpsd  OlalMiwiilt 
Ksnodw  Counlyi  Wl 

AWWCV;  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent 


r.The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Kenosha  County.  Wisconsin. 
TON  RMIIMN  MTONMATNM  CONTACR 
Ms.  lacld  Lawton,  Environmental 
Coordinator.  Federal  Highway 
Admioistration  4502  Vernon  Boulevard, 
Madison.  Wisconsin  53705-1905. 
Telephone  (608)  284-5967. 
aumjMBITARV  WTONMATIOW:  The 
FHWA.  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  State  Trunk 
Highway  (STH)  31  between  the 
Wisconsin/niinois  State  Line  and  STH 
50.  a  distance  of  about  5  miles, 
southwest  of  the  City  of  Kenosha. 
Wisconsin. 

The  proposed  action  is  considered 
necessary  to  provide  for  future  projected 
traffic  demand.  Alternatives  under 
consideration  include:  (1)  Taking  no 
action:  (2)  «videning  the  existing  two- 


lane  highway  to  a  multi-lane  highway; 
(3)  constructing  a  multi-lane  hi^way  on 
new  location.  Incorporated  into  and 
studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  aUnement  Letters  describing 
the  proposed  action  and  soliciting 
comm«ats  will  be  sent  to  appropriate 
Federal.  State,  and  local  agencies.  A 
series  of  public  meetings  wiU  be  held  in 
Kenosha  Coimty  during  1660.  In 
addition,  a  pubUc  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  No  formal  scoping 
meeting  is  planned  at  this  time.  To 
ensure  that  a  full  range  of  issues  related 
to  this  proposed  action  are  addressed, 
and  all  sis^iificant  issues  identified, 
comments,  and  suggestions  are  invited 
from  all  interested  parties.  Comm«its  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Dcmestic  Assistance 
Program  Number  20.206,  Highway  Researcli. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  tliis 
program.) 

Issued  on:  January  30, 188S. 
Vmnk  M.  Mayer, 

Division  Administrator,  Madison,  Wisconsin. 
[FR  Doc.  8»-2982  Filed  2-7-89;  8:45  am] 


EnvironnMntsI  bnpsct  StetMnwit, 
MuHiMfMl)  County,  OR 

AOCNCv:  Federal  Highway 
Administiation  (FHWA).  DOT. 

ACTION:  Notice  of  intent 


:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
enviroimiental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
called  the  Mt  Hood  Parkway  in 
Multnomah  County. 


TON  TONTIWR  MTONMATWN  CONTACT: 
Elton  Chang.  Environmental  Coordinator 
and  Safety  Programs  Engineer,  Federal 
Highway  Admhiistration.  Equitable 
Center.  Suite  loa  530  Center  NE,  Salem, 
Oregon  97301  Telephone:  (503)  399-5749. 
8UPPLIMINTAIIV  WiTOimATION.  The 

FHWA,  in  cooperation  with  the  Oregon 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  roadway  between  the 
Columbia  River  Hi^way  (Interstate  84) 
and  the  Mt  Hood  Highway  (US  26)  in 
Multonamah  County,  Oregon.  The 
proposed  name  for  this  controlled 
access  connection  is  the  Mt  Hood 
Parkway.  This  project  is  located  in 
portions  of  the  City  of  Wood  Village,  the 
Qty  of  Troutdale.  and  the  City  of 
Gresham  as  well  as  in  unincorporated  . 
areas  of  Multnomah  County,  llie 
proposed  roadway  will  provide  a  good 
principal  north-south  route  that  will  tie 
into  the  county  arterial  system.  The 
proposed  improvement  is  considered 
necessary  to  provide  for  the  existing  and 
projected  traffic  demand  and  a  safe  and 
efficient  highway  meeting  modem 
design  standards. 

Alternatives  under  consideration 
include  corridors  that  are  within  the 
urban  area  and  that  are  in  the 
surrounding  rural  area.  The  alternative 
of  taking  no  action  will  also  be 
considered. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal.  State,  and 
local  agencies.  PubUc  meetings  will  be 
held  during  project  development  and  a 
public  hearing  will  be  held.  No  formal 
scoping  meeting  is  planned  at  this  time. 

Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on:  January  27, 1989. 
EUoD  H.  Chang, 

Environment  Coordinator/Safety  Program 
Engineer,  Oregon  Division,  Salem,  Oregon. 
[FR  Doc.  89-2963  Filed  2-7-89;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

VoL  54.  No.  25 

Wednesday,  February  8,  1909 


This  section  of  ttte  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94.409)  5  U.S.C.  552b(eM3). 


'TINIW  I 
INVESTMENT  BOARD 
TIME  AND  date:  9KX)  a.m.  Februaiy  21, 
1980. 

MACE:  5th  Floor.  Conference  Room,  806 
Fifteenth  Street  NW.,  Washington.  DC 
tTATUftOpen. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  minutes  of  last  meeting. 

2.  Thrift  Savings  Plan  activities  report  by 

Executive  Director. 

3.  Review  of  investment  policy. 

CONTACT  PERSON  TON  MONE 

BgQNMATlON:  Tom  Trabucco.  Director, 
or  Catherine  Ball,  Deputy  Director, 
Office  of  External  Affairs  (202)  523-5660. 

Date:  February  8, 1989. 
Fkands  X.  Cavanaugh. 

Executive  Director,  FederaJ  Retirement  Thrift 

Investment  Board. 

[FR  Doc  80-3057  Fded  2-6-89: 11:34  am] 


NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  date:  9:30  ajn.  Tuesday, 

February  14. 1989. 

PLACE:  The  Board  Room.  Eighth  Floor. 

800  Independence  Avenue,  SW.. 

Washington.  DC  20504. 

STATUS:  The  first  three  Uems  are  open  to 

the  public.  The  last  item  is  closed  under 

Exemption  10  of  the  Government  in 

Sunshine  Act 

MATTERS  TO  BE  CONSIDEREO: 

1.  Railroad  Accident  Report  Head-On 

Collision  of  Conrail  Freight  Trains  UFT- 
508  and  TV-81.  Thompsontowa 
Pennsylvania.  Januaiy  14. 1988. 

2.  Recommendation  to  FAA:  Review  of 

Airline  Sick  Leave  Policies. 


3.  Aviation  Accident  Data  Review:  General 

Aviation  Accidents  Involving  Visual 
Flight  Rules  Flight  into  Instrument 
Meteorological  Conditions. 

4.  Opinion  and  Order  Administrator  v. 

Friday,  Docket  SE-6113:  disposition  of 
cross  appeals. 

FOR  MORE  BWORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 
BaaHaidesty. 

Federal  Register  Liaison  Officer. 
February  3, 1989. 

[FR  Doc.  8»'3005  FUed  2-»-80;  4:54  pm] 

;7S33-S1-«      ' 


SECURITIES  AND  EXCHANQE 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409.  tiiat  the 
Seoirities  and  Exdiange  Commission 
will  h(rid  the  following  meetings  during 
the  week  of  February  13. 1966. 

A  closed  meeting  will  be  held  on 
Tuesday,  February  14, 1988,  at  2:30  p.m. 
Open  meeting  will  be  held  on 
Wednesday,  Februaiy  15, 1989.  at  lOM) 
a  jn..  in  Room  ICSO. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commissitm,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)  (4).  (8).  (9)(A)  and  (10)  and  17 
CFR  2O0.«l2[a)  (4),  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 


The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
February  14, 1989,  at  2:30  p jn.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Formal  orders  of  investigation. 

Settlement  of  injunctive  actions. 

The  subject  matter  of  the  open 
meeting  sdieduled  for  Wednesday, 
Februaiy  15. 1969.  at  10:00  a.m..  will  be: 

1.  The  Commission  will  consider  whether 
to  propose  for  public  comment  certain 
amendments  to  the  Commission's  rules  and 
forms  to  reflect  recent  changes  in  generally 
accepted  accounting  principles  established 
under  newly  adopted  Statements  of  Fmancial 
Accounting  Standards.  The  Commission  tvill 
also  consider  whetlier  to  approve  certain 
changes  to  the  Codification  of  Fmancial 
Reporting  Policies  to  conform  with  tlie  newly 
adopted  standards.  For  further  information, 
please  contact  John  W.  Albert  or  Teresa 
lannaconi  at  (202)  272-2130  or  Robert  Bayieae 
at  (202)  272-2553. 

2  Consideration  of  whether  to  propose  for 
pubUc  comment  Rule  32a-3  under  tiie 
Investment  Company  Act  of  194a  Rule  32a-3 
would  provide  oertam  management 
investment  companies  with  an  expanded 
time  period  in  which  to  select  the 
independent  public  accountant  For  furtlter 
infonnatioo.  please  ooatact  C  Christopher 
Sprague  at  (202)  272-7779. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  [KJStponed.  please  contact  Kevin 
Fogarty  at  (202)  272-2300. 
lonathan  G.  Katx, 
Secretary. 
February  3, 1909. 

[FR  Doc  88-3106  Filed  2-6-80;  3:50  pm] 
■aiMS  cooc  soM>-e«-M 


6232 


Corrections 


TYm  section  of  the  FEDStAL  REGISTER 
oontaine  edMoiM  corradione  of  pievtousiy 

pub«shetf  Preeidentiel,  Rule,  Propoeed 
Rute,  and  Notice  documents  and  votumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  etoeovtwre  in  the 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  SlabWf  Hon  and 
CofiMrvation  S«rvic« 

CommocMy  Cradtt  Corporation 
7CFRPart1413 

fttm  Mai  holing  Quotas.  Acraaga 
Alotmanla,  and  Production 
Adiuatmont:  FOad  Grain.  Rtoa,  Upland 
and  Extra  Long  Slapla  Cotton.  Whool. 


Correction 

bx  rule  docianent  80-1324  begbming  on 
page  2991  in  the  issue  of  Monday. 
January  23. 1989.  make  the  following 
correction: 

On  page  2993.  in  the  second  column, 
in  amoidatory  instruction  2.  in  the  first 
line,  "using"  should  read  "raviaing". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnialratton 

21 CFR  Parta  510, 820, 522. 524,  S4t. 

and  565 

Animal  Druga,  Faada,  and  Raiatad 
Products;  CtMnga  of  Sponsor 

Correction 

In  the  issue  of  Friday,  December  9, 
1968,  on  page  49823.  in  a  correction  to 
rule  document  88-23997.  begiiming  in  the 
second  column,  the  second  paragraph  of 
the  text  that  appeared  was  inaccurate 
and  should  read  as  follows: 

On  page  40726.  in  the  third  page- 
column,  under  auaviMMNTARV 

,  in  the  table,  in  the  second 
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table-column,  in  the  sixth  entry. 
"Diethylcarbamazine"  was  misspelled: 
and  in  the  seventh  entry,  after  "SDM", 
the  entry  should  read  "10%  Injection 
(Snlfadimethoxine)" 

SNXMOCOOC  1M6«1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Na  tan- 03231 

Innovativs  Optics,  Inc;  Prsmarfcst 
Approval  of  L0.-18  (Koifocon  A)  and 
1.0.-32  (KolfOcon  B)  Rigid  Goa 

TMad) 

Correction 

In  notice  document  88-24825  begfaining 
on  page  43044  in  the  issue  of  Tuesday, 
October  25. 1988,  make  the  following 
corrections: 

1.  On  page  43044.  in  the  diird  cdumn. 
under  BATI.  in  the  first  line, 
"administrative"  was  misspelled. 

2.  On  p^e  43015.  in  the  third  column, 
in  the  second  line,  "the"  should  read 
"each". 

3.  On  the  same  page,  in  tite  same 
cdano,  in  die  first  complete  paragraph, 
in  the  eiglith  lias.  "Devices"  was 
misspelled. 


DEPARTMENT  OF  HEALTH  AND 


Food  and  Drug  Adminlatratlon 


[I 
0818] 


Rsquaat  for  Examption  From  Fadsral 
Piaamptlon  of  Stats  and  Local  Msdteal 
Dovlea  Rsqulramanta;  Haaring  Aid 
Davlcoa;  Stataa  of  Connscticut, 
Vsrmont  and  Mlaaouri  Statutas; 
AvaNabiUty 

Correction 

In  notice  document  88-29988  beginning 
on  page  52788  in  the  issue  of  Thursday. 


December  29, 1988,  make  the  following 
correcti(«: 

On  page  52780.  in  the  third  column,  in 
the  agency  docket  line,  the  docket 
numbers  should  appear  as  set  forth 
above. 

aiUJNQ  COOC  1M»414> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  artd  Drug  Adminiatration 

[Docket  Na88F-03331 

Sandoz  AG;  niing  of  Food  Addftivs 
Pstttion 

Correction  " 

In  the  issue  of  Friday.  December  9, 
ig88.on  page  49824.  in  the  first  column, 
in  the  correction  to  notice  document  88- 
24624.  designated  paragraph  2  was 
incomplete  and  should  have  read  as 
follows: 

2.  In  die  3rd  column,  under 
aupptgnpiTAWY  wiFOiaaoTiow,  hi  die 
3rd  Une.  "see."  should  read  "sec.";  in  die 
6di  line,  "CH-442"  should  read  "CH- 
4402";  and  in  die  12di  line, 
"methylpentene"  was  miaspriled. 

saism  cooc  immi-o 


DEPARTMENT  OF  THE  NfTERIOR 


of  Land  Manapamant 


43  CFR  PuMc  Land  Ordsr  «70« 

[AK-aS24»-4214-10;  F-14888] 

wnnarswSi  wf  i'vhrs  una  mrmv  mit 
FOrcs  indtan  Mountain  Rsssardt  Sits; 


Correction 

In  rule  document  89-531  appearing  on 
page  979  in  the  issue  of  Wednesday. 
January  11. 1989,  make  the  following 
correction: 

In  the  second  column,  under  T.  7  N..  R. 
24  E^  in  the  second  line,  insert 
"NEV4SW^SWV^"  after  die  first 
"SWy4." 

BHJJNQ  OOOC  1SgS«1-0 
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DEPARTMENT  OF  TRANSPORTATION 

Fadsral  Aviation  Administrstton 
14CFRPart71 

Propossd  Control  Zoits  AHsrstions 
Ann  Arbor,  ML  snd  DstroK  WWow  Run 
Airport,  Ml 

Correction 

In  proposed  rule  document  80-1301 
beginning  on  page  3076  in  the  issue  of 
Monday.  January  23. 1989.  make  the    ' 
following  correction: 

On  page  3077.  in  the  first  column, 
under  PART  71— (AMENDED],  in  die 
authority  citation,  in  the  first  Une.  "49 
U.S.C.  1345(a)"  should  read  "49  U.S.C 
1348(a)". 

BMJJNQ  COOC  1SOS41-0 
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Part  II 


The  President 

Bolivian  Coca  Cultivation;  Memorandum 

Department  of  State 

Bolivian  Coca  Cuitivation;  Certification 


6237 

Fwlenl  Regtetar 
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Presidential  Documents 
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Tide  3— 

Memorandum  of  December  22,  1968 

The  President 

Delegation  of  Certification  Responsibility 

*       ■    ■ 

Memoramfami  for  the  Honorable  Gecwge  P.  Shultz,  the  Secretary  of  State 

(FR  Doc.  80-2066 
nied  2-7-69;  6:45  am] 
niUiig  cod*  319S-01-M 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
the  statutes  of  the  United  States  of  America,  including  Section  621  of  the 
Foreign  Assistance  Act  of  1961,  as  amended,  and  Section  301  of  Title  3  of  the 
United  States  Code.  I  hereby  delegate  to  the  Secretary  of  State  the  responsibil- 
ity for  making  the  certification  required  by  Section  4302(a)  of  the  Anti-Drug 
Abuse  Act  of  1988  (P.L  100-690). 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Fetleral 
Register. 


THE  WHITE  HOUSE. 
Washington.  December  22,  1988. 


a 


CHAAfti^ 


\Ol^-v<»-- 
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Department  of  State 

^ 

[Public  Notice  1094] 

Bolivian  Coca  Cultivation;  Certification 

Certification  on  Bolivia 

Pursuant  to  section  4302(a)  of  the  Anti-Drug  Abuse  Act  of  1988  (Pub.  L  100- 
690),  and  in  accordance  with  the  delegation  of  responsibility  from  the  Presi- 
dent dated  December  22, 1988, 1  hereby  certify  that  the  Government  of  Bolivia 
is  implementing  legislation  that  (1)  establishes  its  legal  coca  requirements.  (2) 
provides  for  the  licensing  of  the  number  of  hectares  necessary  to  produce  the 
legal  requirement,  (3)  makes  unlicensed  coca  production  illegal,  and  (4)  makes 
possession  and  distribution  of  coca  leaf  illegal  (other  than  possession  and 
distribution  for  licit  purposes). 

This  certification  shall  be  reported  to  the  Congress  immediately. 

This  certification  shall  be  published  in  the  Fedmal  Register. 
Date:  January  6, 1989. 
JohnCWhitalMMl. 
Acting  Secretary. 


Justification  for  Certification  on  Bolivia 

Section  4302(a)  of  the  Anti-Drug  Abuse  Act  of  1988  (Pub.  L  100-690)  states 
that  FY  1989  security  assistance  may  be  provided  for  Bolivia  only  if  the 
President  certifies  to  the  Congress  that  the  Government  of  Bolivia  is  imple- 
menting legislation  that:  (1)  establishes  its  legal  coca  requirements,  (2)  pro- 
vides for  the  licensing  of  the  number  of  hectares  necessary  to  produce  the 
legal  requirement,  (3)  makes  unlicensed  coca  production  illegal,  and  (4)  makes 
possession  and  dislribution  of  coca  leaf  illegal  (other  than  possession  and 
distribution  for  licit  purposes). 

The  Government  of  Bolivia  has  in  fact  adopted  and  is  implementing  legisla- 
tion that  meets  the  criteria  of  section  4302(a).  Its  new  coca  law  (Law  1008, 
published  July  22, 1988),  and  implementing  regulations  signed  by  the  President 
on  December  29, 1988  in  Executive  Decree  22099,  contain  a  number  of  provi- 
sions to  control  excess  coca  production: 

— ^Legal  coca  requirements  are  established  at  12,000  hectares  by  Article  29 
of  the  new  law.  Articles  8  through  11,  and  the  implementing  regulations,  make 
cultivation  in  most  of  the  country  illegal,  limiting  traditional  and  transitional 
cultivation  zones  to  a  few  provinces  of  La  Paz  auid  Cochabamba  Departments. 

— ^Article  17  of  the  law  requires  the  Govenmient  to  register  all  coca  growers 
in  the  traditional  and  transitional  zones  and  record  their  holdings  to  establish 
the  quantity  under  production.  Article  5  of  the  regulations  stipulates  that  the 
coca  reduction  agency  (DIRECO)  bears  this  responsibility.  Growers  will  have 
up  to  a  year  to  be  measured  and  recorded,  after  which  they  will  be  subject  to 
involimtary  eradication  without  compensation. 


/  VoL  M.  Mfc  2a  /  Wedaes^.  Pahnwry  a  MM  /  Prtskiliil  D 


— Undsr  >ii<id—  7,  11,  12;  M,  and  71.  all  coca  grown  in  :ilegal  zones, 
seedbeds,  coca  associated  with  processkig  facilities  or  that  grown  under 
contract  is  illegal. 

—Article  7  states  that  all  coca  leaf  destined  for  processing  (coca  paste, 
base,  etc.)  is  illegal  The  law  and  implementing  regulations  establish  licensing 
requirements  for  whoknak  bHSFcm  and^bnit  legal  maricets  to  those  locations 
established  by  "coca  legal"  of  the  Ministry  of  Interior.  Coca  leaf  not  destined 
for  established  maricets  is  subject  to  seizure  and  incineration. 
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ENVmONMEHTAL  PROTECTION 
AQENCY 

(OP^-30000/B2A:  Fm.-9618-71 

CMordbnefonn;  FbMl  DecWon  Not  To 

I  Ofdef  of  CencoBetion 


AQBICV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice;  final  decision  not  to 
initiate  a  special  review  and  decision 
and  order  of  cancellation. 

■UMMAWY7  On  September  19, 1988.  the 
Agency  proposed  not  to  initiate  a 
Special  Review  of  chlordimeform  (53  PR 
36422]  because  chlordimeform 
registrations  had  been  amended,  at  the 
registrants'  request  to  terminate  on 
February  19, 1988.  Hie  September  19 
notice  also  proposed  not  to  allow  sale, 
distribution,  and  use  of  chlordimeform 
after  February  19, 1988.  In  response  to 
the  notice.  EPA  received  numerous 
comments  from  users,  state  officials, 
and  researchers  to  allow  use  of 
remaining  stocks  in  1988.  After 
conducting  a  risk/benefit  analysis  of  the 
use  of  irH«*^"B  stocks  for  one  more 
season.  EPA  has  decided  to  allow  use  of 
existing  stocks  of  chlordimeform  In  the 
possession  of  end  users  until  October  1, 
1988.  Sale  and  distribution  of  existing 
stocks  now  in  the  possession  of 
registrants,  retailers,  and  distributors 
will  not  be  permitted  aflBr  Febtoaiy  19. 
1988;  registrants  are  reqahed  to  leeslf 
those  stocks  in  the  hands  of  distributors 
and  retailei» 

inoR  contact: 


By  maik  Paal  Pwaons,  RegMiatioB 
Division  (TS-TSTCT.  OflBce  of  I^stidde 
Programs.  BnviieoBeatal  Fnrtectiso 
Agen^.  «tt  M.  Si.  8W..  Warimgica 
DC2046a 
Office  location  and  telephone  number 
Rm.  1008.  CM  #2. 1921  lefferson  Davis 
Highway.  Arlington.  VA,  (703-557- 
0064). 
tonjMnfTARV  MramiATiON:  This 
Notice  has  six  oniU.  Unit  I  is  Uie 
Introduction.  Unit  II  summarizes  the 
Agency's  risk  concerns  about 
chlordimeform.  Unit  III  discusses  the 
comments  received  in  response  to  the 
proposed  notice  not  to  initiate  a  Special 
Review  of  chlordimeform.  Unit  IV  sets 
forth  the  Agency's  final  decision  not  to 
initiate  the  Special  Review  of 
chlordimeform  and  the  Agency's  risk/ 
benefit  analysis  of  allowing  the  use  of 
existing  stocks  of  chlordimeform  in  1988. 
Unit  V  describes  the  comment 
opportunities  and  announces  the 
availability  of  die  public  docket  Unit  VI 
sets  forth  Uie  Order  of  Cancellation. 


A.  Dmctiftiim  of  Chlordimeform 

Chlordimeform  is  the  common  i 
for  N'-{4-Chloro-o-tolyl)-N.  N- 
dimethylformamidine.  ChlordimefMn 
hydrochloride  is  the  common  namrfbr 
N-(4-Chloro-o-tolyl)-NJ4- 
dimethylformamidine  hydrochlorids; 
The  two  most  coounon  trade  naoMare 
Galecron*  (Ciba-Geigy  CorporatiaiH  and 
Fundal*  (Nor-Am  Chemical  Company). 
Both  Ciba-Geigy  and  Nor-Am  are 
registrants  of  technical  chlordimefaa 
and  chlordimeform  hydrochloride; 
Chlordimeform.  an  insecticide,  is  ased 
on  cotton  to  control  Heliothis  spp. 

A  Legal  Background 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  Stataa  mtf  M  it 
is  registered  or  exempt  bom  legislraNon 
under  the  Federal  Insectidds,  Fumldde 
and  Rodenticide  Act  (FIFR^  as 
amended  (7  U.S.C  136  et  seqi},  Bdbre  a 
product  can  be  registered  it  must  be 
shown  that  it  can  oe  used  without 
"unreasonable  adverse  effects  on  tte 
environment"  (HFRA  section  3(cXB& 
The  term  "unreasonable  adverse  e§bcli 
on  the  environment"  is  defined  in  FIFRA 
section  2(bb)  as  "any  unreasonaUa  dsk 
to  man  or  the  eavbsnment  taking  M» 
account  the  economic,  social,  ana 
environmental  costs  and  benefit  of  the 
use  of  any  pesticide."  The  burden  of 
proving  that  a  pesticide  meets  this 
standatd  lor  ngistntion  is,  at  all  Ihnes. 
on  tfie  proponent  of  initial  or  conliinied 
legistratkm.  If  at  any  time  the  Agency 
dstomfeas  tkat  a  pesticide  no  loqpv 
meets  this  standaid,  the  Administmtor 
may  cancel  this  registration  under 
sectknSolFintA. 

The  Special  Review  process  provides 
a  mechanism  to  permit  public 
paitidpatkn  la  EPA's  deliberation 
prior  to  issuance  of  any  Notice  of  Pfnal 
Determination  describing  the  regidatory 
action  which  the  Administrator  has 
selected.  The  Special  Review  process, 
which  was  previously  called  the 
Rebuttable  Presumption  Against 
Registration  (RPAR)  process,  is 
described  in  40  CFR  Part  154.  published 
in  the  Federal  Register  of  November  27. 
1985  (50  FR  49015). 

The  Special  Review  process  is 
commenced  by  the  issuance  of  a 
preliminary  notification  to  registrant* 
and  applicants  for  registration  pursuant 
to  40  CFR  154.21  that  the  Agency  is 
considering  commencing  a  Special 
Review.  If  the  Agency  determine*,  after 
issuance  of  a  notification  pursuant  to  40 
CFR  154.21.  that  it  will  not  conduct  a 
Special  Review,  it  is  required  undar  40 
CTR  154.23  to  issue  a  proposed  i  ~ 
to  be  published  in  die  Federal  1 


TfanI  regulation  requires  that  a  period  of 
nal  less  than  30  days  be  provided  for 
;  comment  on  the  proposed 
(on  not  to  conduct  a  Social 
tw.  Subsequent  to  receipt  and 
evatastion  of  comments  on  the  proposed 
decWon  not  to  conduct  a  Special 
■•view,  the  Administrator  is  required 
ky  48  CFR  154.25  to  publish  in  die 
^■agister  his  final  decision 
J  whether  or  not  a  Special 
Review  will  be  conducted. 

C.  Btgulatory  History 

CUordimeform  was  first  registered  in 
1888  for  use  on  apples.  Between  1968 
and  1976  use  on  several  more  crops  was 
airtheiiied.  including  cotton.  In  1976  the 
lagltiaut*  voluntarily  withdrew 
ckiordimeform  fit)m.the  mariiet  based 
OB  results  of  a  chronic  mouse  study 
showing  that  chlordimeform  caused 
raaBfnant  turmors. 

Qdordimefonn  was  reintroduced  to 
the  market  in  1978  with  only  the  cotton 
■seen  the  label.  At  that  time,  extensive 
protective  clothing  measures  were 
leqnired  as  well  as  requirements  for 
miidng  and  loading  in  closed  systems, 
ladnced  application  rates,  restricted  use 
classification,  and  training  for  workers. 
Registrants  were  also  required  to 
inclement  a  worker  urine  monitoring 
propam.  Following  the  reintroduction  of 
chlordimeform,  the  Agency  received 
additional  positive  mouse  cancer  studies 
on  chlordimeform  and  its  metabolites. 

On  September  15. 1985.  the  Agency 
issued  a  preliminary  notification  to  the 
lagistrants  of  chlordimeform,  pursuant 
to  48  CFR  154.21,  based  on  evidence  that 
chlordimeform  caused  tumors  in 
laboratory  animals.  On  January  15, 1988. 
a  draft  Registration  Standard  for 
chlordimeform  was  issued  for  public 
cononenL  This  document  notified  the 
pdiiic  that  the  Agency  would  initiate  a 
Special  Review  and  invited  comments 
front  registrants  and  other  interested 
pwties.  Public  conmient  on  the  draft 
Registration  Standard  was  initiated 
because  there  was  a  substantially 
conplete  chronic  health  and  teratology 
data  base  for  chlordimeform  (40  CFR 
15634  Tke  Agency  decided  not  to  issue 
a  Federal  Register  notice  merely 
announcing  initiation  of  a  Special 
Review  but  to  proceed  directiy  to  a 
conbined  Notice  of  Initiation  of  Special 
Review  and  Preliminary  Determination. 
A  Notice  of  Preliminary  Determination 
set*  forth  both  the  risks  and  the  benefits 
of  the  chemcial,  analyzes  the  risks  and 
benefits,  discusses  regulatory  options 
for  ledncing  risk,  and  proposes  a 
reynlatory  action.  The  Agency  was 
preparing  a  combined  Notice  of 
Mtfation  of  Special  Review  and 
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Prelindnary  Detemdnatton  whm.  prior 
to  foHMl  inMatton  of  a  Special  Review, 
on  Pefanaqr  Ml  1888.  Qbo-Geigy  and 
Nor-Am.  tlw  onfy  registrant*  of 
chh»dia*elum,  r aqueetod  yohmtary 
cancellatkm  of  all  prodiicts  oontainiag 
chlerdiniefann,  effective  Februory  18, 
1988.  BoA  eomparaes  announced  th^ 
intent  to  diaceatiane  sale  and 
distribution  after  Ae  1988  ootton- 
growiag  season,  about  October  1, 1988; 
diejr  taidiceted  that  they  expected 
miJetim  stodcs.  about  die  same  amoimt 
as  Aejr  said  in  1887.  to  be  used  ap  in  dM 
1988  glowing  season.  Bod)  oompanies 
also  stated  that  they  wooki  recall  any 
unused  etodcs  down  to  die  aser  level 
and  would  dispose  of  these  recalled 
stocks.  Both  companies  requested 
immediate  withdrawal  of  all  tolerances 
except  for  cotton;  they  requested  the 
withdrawal  of  the  oottoo  related 
tolerances  efiiective  December  31. 198a 
11m  Agency  has  approved  amendments 
submitted  by  both  mmpanies  whkh 
place  a  termination  date  of  Febrawy  19, 
1988  on  dwir  chlordimeform 
registratioDa. 

The  Agency  ha*  also  discuseed  with 
die  Nattanal  Institote  of  Occx^Mtiood 
Safety  and  Healdi  (NIOSH)  and  various 
State  health  agencies,  a  possible 
progrutt  to  contact  agricultural  and 
factory  workers  exp<Med  to  significaat 
levela  of  chkirdiBieferm  in  the  past  The 
purpose  of  such  notification  would  be  to 
inform  workers  of  their  increased  risk  of 
bladder  cancer,  and  to  encourage  them 
to  seek  swdical  attention,  such  as 
cancer  screening  tests,  which  would 
allow  eerty  detection  and  treatment  No 
decision  has  been  made  yet  to  pursue  a 
notification  prt^am. 

This  Notice  amioonces  that  for  the 
reasons  explained  in  die  September  19. 
1988.  Federal  Register  Notice  (59  FR 
36422)  and  sunmiarized  in  Um't  IV  of  this 
Notice,  the  Agency  will  not  initiate  the 
Spedal  Review  besed  on  the  companies' 
voluntary  cancellations.  The  Agency  has 
cancelled  Ciba-Geigy's  and  Nor-Am's 
chlordimeform  registrations,  effective 
February  19, 1989.  The  September  19, 

1988,  proposed  notice  omteined  a 
prohibition  against  the  sale,  distribution, 
and  use  of  existing  stocks  after  February 
19. 19ea  This  notice  announces  EPA's 
decision  to  prohibit  sale  and  distribution 
after  February  19. 1988,  but  to  aHow  the 
use  of  existing  stocks  in  the  possession 
of  end  users,  until  October  1, 1988, 
based  on  comments  and  infoimaticm 
received  fitMn  users,  state  officials,  and 
researchers,  which  the  Agency  used  in  a 
ri^/ben^t  analysis  of  the  short  term 
use  of  chlordimeform  until  October  1. 

1989.  The  reasons  for  granting  this 
provision  are  also  discussed  in  Unit  IV. 


IL 

A.Oacog^aicRiakg 

A  piivato  notification,  issued  pursueat 
to  40  Cnt  154.2X.  whiA  began  die  pre- 
Spedal  Review  psocess.  was  seat  to 
chloidiuieform  fegi*trants  because  of 
Agencgr  concems  that  chlor^ncforra 

exceeded  the  risk  criterion  for     

oncogenicity  new  specified  in  40  CFR 
154.7fa)(2).  TUs  concern  wes 
spedficalfy  based  on  four  mouse 
onoogsnidty  sttKhes  wrinch  demonstrate 
significaat  dose-releted  increases  in 
tumor  rates  in  male  and  female  mice. 
These  studies  are  (fiscussed  at  lengdi  in 
the  draft  CMefdhneferm  Registration 
Standard,  which  can  be  obtained  from 
the  addrees  given  above  for  "RNilNUl 


After  die  privato  notification  to 
registrants,  te  Agency  received 
preliminoy  fim&ags  from  a 
refcespective  mortaUty  study  oi  German 
productioa  worker*  u^idi  suggests  4- 
chlor-o-tehddine  (5-CAT).  a  sKtabelite 
of  chlonflmeform  udsidi  has  been 
detected  in  die  urine  of  exposed 
agricultural  workers,  BMy  induce 
bladder  cancer  in  humans.  The 
metabf^te  5-CAT  belongs  to  a  class  trf 
organic  chemicals,  the  substituted 
anilines,  many  members  of  which  have 
been  identified  as  carcinogenic 

Based  on  animal  data,  Q>A  had 
previously  concluded  diet  there  is 
sufficient  experimental  evidence  to 
classify  chlonfimefbrm  as  a  ft  or 
probable  human  carcinogen,  pursuant  to 
Agency  carchiogen  assessment 
goidelhMS.  The  human  date  from  the 
epidemiological  study  of  woricere 
support  the  classification  of 
chlordimefOTm  a»  a  probable  human 

carcinogen. 

«  . 
B.Expoaure 

Exposure  estimates  for  dilordimeform 
were  developed  uung  data  6t)m  Ciba 
Geigy/Nor-am  urine  monitoring  studies 
and  the  Agency's  surrogate  data  base. 
The  estimated  values  for  absorbed  dose 
varied  by  littie  more  than  an  order  of 
magnitude,  llie  variations  in  values  are 
not  viewed  as  significant  and  in  fact 
reiwesent  a  reasonable  a^eement 
between  the  dermal  surrogate  date  and 
urine  data  and  support  the  level  of 
confidence  in  the  exposure 
determ^ations.  A  detailed  exposure 
analysis  is  contained  in  the  pubtic 
docket  and  was  summarized  in  the 
September  19  notice. 

C.  Applicator  Risk 

The  Agency  concluded  that  the  most 
appropriate  potency  value  for  die  parent 
compound  with  regard  to  mixer /le»der/ 
appUcater  risk  is  094  (rag/kg/day)~ '. 


This  value  was  chosen  because  it 
represents  the  geometric  mean  of  cancer 
potency  for  malignant 

hemangioendotluehomas  observed  in  the 
mouse  oncogenicity  studies. 

After  considering  the  data  related  to 
exposure  and  oncogenicity,  the  Agency 
deveb^ied  risk  estimates  for  agrioUtural 
workere.  The  following  Table  1 
summarizes  die  risk  estimates  for 
workers,  mixer /loadns.  and  scouts: 

Table  1— Ufetme  Cancer  Frisks  for 
APPLICATORS  Exposed  TO  CHLOROOfK- 

FORM 


EPA 

IMM 

Mpttrt/lotdsrF 

to-» 
te-« 

10"* 

n^jLiLfff. 

Amte 

The  oqioaure  value  used  in  the  risk 
calculation  for  mixer/loaders  [OJOZi  mg/ 
kg/  working  day)  was  the  abeorbed 
dose  value  caloilated  by  the  Agency 
based  on  adjustmenta  to  the  urine  data 
base.  Risk  estimates  for  mixer/loaders 
based  on  the  Ciba-Geigy/Nor-Am  urine 
data  are  10'*,  and  are  consistent  with 
those  risk  estimates  based  on  the 
Agency's  surrogate  dermal  data  base 
The  risk  estimates  are  for  the  upper  95 
percent  confidence  leveL  For  the 
purposes  of  conducting  risk 
assessments,  the  Agency  traditionally 
assumes  a  life  expectancy  of  70  years.  In 
addition,  the  Agency  traditionally 
assumes  agricultural  worlcen  have  a  35- 
year  woricing  lifetime. 

nL  Commeiris  oo  Proposed  Nelioe  Not 
To  Initiate  Special  Review 

Virtually  all  commenta  received 
concerned  the  Agency's  proposal  to 
prohibit  the  use  of  existing  stocks  of 
chlordimeform  after  the  date  of 
cancellation,  February  19, 1989.  The 
Agencjr's  response  to  these  commenta 
appeare  in  die  following  Unit  OLA.  In 
making  the  proposal,  the  Agency 
assumed  that  all  stodcs  of 
chlordimeform  would  be  used  up  in 
1968.  and  so  there  would  be  no  stocks 
remaining  in  1989;  in  addition,  the 
registrants  had  agreed  to  recall  any 
unused  stocks  down  to  the  end  user 
level.  However,  drought  and  low  pest 
pressure  in  1968  combined  to  reduce  the 
usage  of  chlordimeform  to  about  75  to  90 
percent  of  usage  in  more  typical  years. 
Based  on  limited  surveys  and  estiaiates 
by  State  agricultural  officials  and  die 
registrants,  the  Agency  believes  diat 
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thera  are  significant  stocks  of 
chiordimefonn  (thought  to  be  within  a 
range  of  10  to  25  percent  of  a  normal 
year's  supply;  that  is.  100.000  to  250,000 
pounds)  remaining  in  the  hands  of  end 
users.  Therefore,  in  light  of  the  larger 
than  expected  stocks  of  chiordimefonn 
in  the  hands  of  end  users  and  in  light  of 
the  comments  of  State  pesticide  officials 
and  user  groups,  the  Agency  has 
conducted  a  risk/benent  analysis  of 
allowing  the  use  of  existing  stocks  of 
chlordimefbrm  in  1960.  This  risk/benefit 
ana^is  appears  in  the  following  Unit 
IIL& 

A.  Agency'$  Response  to  Commenta 

Comments  were  received  from  the 
following  organixations  and  state 
regulatory  agencies: 
Arizona  Agricultural  Chemical 

Association  (1) 
Arizona  Commission  of  Agricultura  and 

Horticulture  (2) 
Arizona  Cotton  Growers  Association  (3) 
Arizona  Farm  Bureau  Federation  (4) 
Agricultural  Council  of  Arkansas  (5) 
Arkansas  State  Plant  Board  (0) 
Aseodation  of  America  Pesticide 

Control  Officials  (7) 
Georgia  Agricultural  Chemical 

Association  (8) 
Georgia  Cooperative  Extension  Service 

(9) 
Georgia  Department  of  Agriculture  (10) 

Helena  Chemical  Corporation  (11) 

Louisiana  Agricultural  Aviation 

Association  (12) 
Louisiana  Cooperative  Extension 

Service  (13) 
Louisiana  Farm  Bureau  Federation  (14) 
Mississippi  Cooperative  Extension 

Service  (15) 
Mississippi  Department  of  Agriculture 

and  Commerce  (16) 
National  Agricultural  Aviation 

Association  (17) 
National  Cotton  Council  (18) 
North  Carolina  Farm  Bureau  Federation 

(19) 
Sundance  Farms  (20) 
Trana-Peooe  Cotton  Association  (21). 

In  addition,  numerous  comments  were 
received  from  individual  cotton  growers 
and  pesticide  applicaton.  These  latter 
comments  are  substantially  the  same  as 
those  comments  made  by  state 
regulatory  officials,  and  are  answered  in 
the  responses  to  the  state  regulatory 
offidali. 

1.  Comment  One  conunenter  (3)  states 
that  the  Agency  does  not  have  legal 
authority  to  prohibit  use  of  a  voluntarily 
canceled  pesticide,  and  that  the 
Agency's  proposal  to  not  allow  use  of 
existing  stodu  is  not  consistent  with  an 
earlier  proposal  to  allow  use  with 
restrictions. 


Agency's  Response:  In  determining 
the  status  of  stocks  of  pesticides 
voluntarily  canceled  pursuant  to  section 
6(f),  the  Administrator  may  or  may  not 
permit  the  sale  and  use  of  existing 
stocks.  The  Agency  is  not  prevented 
from  changing  its  position  on  use  of 
existing  stocks,  where  such  can  be 
justified  imder  FIFRA.  especially  when 
new  conditions  become  relevant 

2.  Comment-  Several  commenten  (0. 7. 
8. 9. 14,  and  17)  stated  that  it  would  be 
difficult  to  locate  any  remaining  stocks 
of  chiordimefonn.  especially  if  these 
stocks  are  in  the  hands  of  end  usera. 

Agency's  Response:  The  Agency  does 
not  agree  that  it  will  be  particularly 
difficult  to  locate  existing  stocks  of 
chiordimefonn.  Both  registrants  have 
already  contacted  their  dealer/ 
distributor  networks  about  the  recall  of 
chiordimefonn,  and  have  agreed  to 
publicize  the  recall  in  appropriate 
newspapen  and  agricultural  journals  in 
order  to  reach  end  user*.  In  addition,  the 
Agency  notes  that  chlordimeform  is  a 
restricted  use  pesticide,  and  that 
therefore  records  of  chlordimeform  sales 
have  been  required  to  be  kepL 

3.  Comment  Several  commenten  (1. 2, 
3.  5. 6.  7.  la  12. 13. 15. 17. 19,  and  21) 
stated  that  there  is  no  means  by  which 
to  dispose  of  chlordimeform.  or  that  use 
of  eidsting  stocks  of  chlordimeform 
would  pose  less  risk  than  transportation 
and  disposal  or  that  allowing  use  of 
chlordimeform  would  allow  it  to  remain 
in  the  hands  of  people  trained  in  ptopm 
safety  procedures. 

Agency's  Response:  The  Agency 
agrees  that  disposal  of  existing  stocks  of 
chlordimeform  is  a  serious  matter 
however,  the  Agency  does  not  agree  that 
there  is  no  method  available  to  dUspose 
of  chlordimeform.  It  is  possible  to 
incinerate  chlordimeform,  and  it  is  this 
method  of  disposal  that  registrants  have 
agreed  to  use,  not  burial  in  landfills.  The 
Agency  also  does  not  believe  that 
allowing  personnel  employed  by  the 
registrants  to  ship  and  handle 
chlordimeform  in  order  to  dispose  of  it  is 
intrinsically  riskier  than  allowing  it  to 
be  used  up;  through  many  yean  of 
registered  use,  personnel  trained  in 
proper  safety  procedures  have  shipped 
and  handled  chlordimeform  in  quantities 
larger  than  those  expected  to  be 
involved  in  the  recall.  Appropriate 
protective  clothing  and  other  safety 
measures  can  be  employed  to  mitigate 
risks. 

4.  Comment  One  commenter  (11) 
states  that  there  are  no  funds  set  aside 
to  indemnify  usen  who  have  remaining 
stocks  of  chlordimeform. 

Agency's  Response:  Section  15 
indemnification  provisions  are  not 
involved  in  diis  situation.  A  voluntary 


cancellation  occurred  here.  There  was 
no  imminent  hazard  suspension  as  is 
required  as  one  of  the  prerequisites  for 
section  15  to  be  triggered. 

5.  Comment  Some  commenten  (4.  5. 
10, 15,  and  16)  expressed  concern  tiiat 
stocks  of  chlordimeform  remaining  in 
the  hands  of  end  users  are  not  likely  to 
be  turned  in  for  disposal;  as  a  result, 
there  «vill  be  illegal  use  of 
chlordimeform,  probably  by  ground 
application,  which  poses  higher  risks 
than  the  aerial  applications  that  would 
occur  if  existing  stocks  of  chlordimeform 
were  to  be  used  up.  Furthermore,  they 
comment  that  aerial  applicaton  will 
have  to  turn  away  customen  who  want 
to  have  chlordimeform  applied  aerially. 

Agency's  Response:  The  Agency  is 
aware  of  the  possibility  that  not  all 
remaining  stocks  of  chlordimeform  may 
be  returned,  and  then,  in  the  absence  of 
an  existing  stocks  provision,  these 
stocks  may  be  diverted  to  riskier  ground 
application.  However,  the  Agency 
believes  that  the  efforts  of  the 
registrants  to  publicize  the  recall  would 
result  in  at  least  some  stocks  being 
returned  by  usen.  If  use  after  the  date  of 
cancellation  were  illegal,  the  Agency 
would  expect  states  to  vigorously 
enforce  the  prohibition  against  use  of 
existing  stocks.  The  Agency  agrees  with 
the  commenten  that  aerial  applicaton. 
because  of  their  extensive  licensing 
procedures,  are  more  likely  to  comply 
with  the  prohibition-against  continued 
use  of  chlordimeform,  and  that  this 
would  possibly  lead  to  less  business  for 
affected  aerial  applicaton  during  1988. 
If  the  aerial  applicaton  were  not  to 
refuse  such  business  and  undertook 
illegal  applications,  in  addition  to 
possible  penalties,  such  illegal  activity 
would  jeopardize  such  aerial 
applicator's  license  and  certification. 

6.  Comment  Several  comments  (2,  3, 
4. 13, 14, 16. 17, 18,  and  20)  concerned 
the  benefits  of  chlordimeform.  arguing 
that  there  are  no  alternative  pesticides 
with  which  to  replace  chlordimeform,  or 
that  use  of  chlordimeform  will  delay 
development  of  resistance  to  the 
pyrethroid  insecticides. 

Agency's  Response:  The  Agency 
agrees  that  chlordimeform  does  have 
benefits,  tmd  that  these  benefits  will  be 
foregone  if  use  of  existing  stocks  is  not 
permitted.  However,  the  Agency  notes 
that  there  are  alternative  pesticides 
registered  for  ovicidal  control  of 
Heliothis  spp.  (methomyl  and 
thiodicarb).  The  Agency  further  notes 
that  no  data  have  been  provided  to 
show  that  chlordimeform  delays 
resistance  to  the  pyrethroid  insecticides. 

7.  Summary  of  Comments:  Comments 
generally  concerned  the  practicality  of 
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retrieving  and  disposing  of  remaining 
stocks  of  chlordimeform,  the  risks  of 
disposal  and  of  misuse  of  these  stocks, 
and  the  benefits  of  these  stocks.  The 
Agency  does  not  find  any  of  the 
comments  to  be  compelling  in  allowing 
or  disallowing  the  use  of  remaining 
stocks.  However,  in  consideration  of  the 
concern  for  die  use  or  nonuse  of 
remaining  stocks  as  expressed  in  these 
comments.  EPA  has  OMiducted  an 
analysis  of  the  short-term  risks  and 
bendSts  regarding  the  possible  use  of 
existing  stoidis  of  chlordimeform  in  1989. 

B.  Risk/Benefit  Analysis  ofAUowiag 
Use  of  Existing  Stocks 

1.  Risks  of  Use  of  Existing  Stocks  of 
ChlonMasefonn 

In  order  for  the  Agency  to  aHow  the 
use  of  existing  stodn  of  products 
cancelled  as  a  result  of  a  risk/benefit 
finding,  EPA  must  determine  tint  the 
benefits  of  the  use  of  any  existing  stocks 
outweigh  the  risks  of  svdi  see  fer  die 
period  of  use.  Chlordteefbrm 
registrations  were  not  cancelled  as  a 
result  of  an  Agency  risk/beneftt  findfaig, 
but  instead  were  cancelled  vcrfoitarfly 
by  tns  regietrsBts.  Nevertiieiess,  toe 
Agency  beBeres  a  risk/betwfit  analysis 
for  existing  stocks  is  appropriate  in  diis 
ease  becaose  the  Agency  had  issued  a 
PrelimiBary  Notification  to  the 
registrants  and  was  in  the  process  of 
preparing  a  Notice  of  faiitiation  <A 
Special  Review  and  a  fteBnriBary 
Determination  at  the  time  the  voluntary 
canc^atioB  was  filed.  The  incremental 
risk  of  allowing  an  additional  year  of 
use  of  the  existing  stocks  of 
chlordimeform  is  calculated  by  dividiag 
the  lifetime  risk  by  70,  and  by  dividiBg 
this  result  by  some  factor  representing 
the  reduced  amount  of  chlordimefbrm  to 
be  used  The  Metirae  riak  already 
includes  an  adfustmeat  for  S5  yean  of 
exposure  daring  aa  assumed  Mespan  of 
70  years,  because  occupational 
exposures  are  assumed  to  be  35  ]fears. 
This  calcaiatioB  assumes  that  tiak  is 
direcdy  pn^)ortional  to  the  total  amount 
of  pesticide  handled  over  time. 


In  a  typical  year,  about  1  million  to  2 
milHon  pounds  of  chlordimeform  are 
reportedly  used.  Based  on  specific 
information  received  throu^  the  public 
comments,  the  Agency  beUeves  that 
from  10  to  25  percent  of  this  amount  of 
chlordimeform  remains  available  for  use 
in  1989.  'niese  assumptions  are  based  on 
a  limited  survey  of  Alabama  pesticide 
distributors,  which  confirm  eariier 
estimates  by  State  regulatory  officials 
and  the  registrants.  However,  comments 
and  other  information  available  to  the 
Agency  indicate  that  there  may  be  much 
larger  stocks  of  chlordimeform 
remaining  in  the  hands  of  end  usen;  the 
Agency  cannot  fully  evaluate  the 
accuracy  of  any  of  these  estimates, 
because  insufficient  information  has 
been  submitted  on  the  design  of  the 
surveys  used  to  reach  diese  estimates. 
Therefore,  the  Agency  has  calculated 
risks  and  benefits  not  only  for  the  10 
percent  and  25  percent  remaining  stocks 
assumptioa,  but  also  on  the  wont  case 
assumption,  that  is.  that  there  is  an 
entire  typical  year's  siq)ply  of 
chlordimefbrm  remaining  in  the  tiantt«  of 
end  users.  The  Agency  has  received 
litUe  specific  informatioa  on  how 
leftover  stocks  are  divided  between  end 
usera  and  distributors/retailers,  but  the 
registrants  have  indicated  that  virtually 
all  remaining  stocks  are  in  the  hands  of 
Nul  users. 


Two  difierent  soenarioa  can  be 
proposed  conccraing  the  nmabar  of 
worken  exposed  to  chlordimeform.  In 
the  fint  scenario,  it  would  be  assumed 
that,  at  most,  the  same  number  of 
worken  will  be  exposed  to 
chlonfaiefbrm  in  198B  as  were  exposed 
ia  earher  3fears,  but  ttat  they  will 
individually  be  exposed  to  less 
ddordimefunu  in  proportion  to  the 
decrease  in  the  supply  at  chlovdimeform 
(the  "constant  nvmber/reduced 
poundage"  assumption).  This  is  believed 
to  be  a  reasonable  assmnption  because 
chlordimeform,  a  restricted  use 
pesticide,  would  be  api^ed  only  by  air 
in  1989  (as  most  current  labeling 
requires  and  as  most  chlordiineforra  has 


been  applied  in  the  past),  and  because 
chlordimeform  is  applied  in  many 
cotton-growing  areas;  in  brief,  there  are 
very  few  peoi:de  qualified  and  equipped 
to  apply  chlordimeform,  and  they  are 
widely  scattered. 

The  second  scenario  would  assume 
that  a  smaller  number  of  individual 
worken,  smaller  in  proportion  to  the 
decrease  in  the  supply  of  chlordimeform, 
will  apply  the  same  amount  of 
chlonfimefbrm  as  in  previous  yean  (die 
"reduced  number/constant  poundage" 
assumption).  This  may  also  be  a 
reasonable  assumption,  since  die 
decline  in  chlordimeform  stocks  may  be 
regionally  distributed,  such  that  some 
regions  may  have  no  chlordimeform  and 
othen  Biay  have  nearly  as  much  as  in 
any  other  year.  The  reduced  number/ 
constant  poundage  assumption  results  in 
higho'  individual  risk  to  a  smaller 
number  of  applicaton.  when  compared 
to  the  resu&s  of  the  reduced  poundage/ 
constant  number  assumption.  However, 
aggregate  risk,  the  total  number  of  cases 
of  cancer  arising  from  an  additional 
year's  aae  of  chlonfimeform.  calculated 
by  mut&pljriBg  individual  risk  by  the 
total  mimber  of  exposed  workers,  is  the 
same  regardless  of  which  assumption 
about  the  number  of  applicaton  is  used. 
There  are  so  data  to  support  one 
assumption  over  the  other,  so  risk 
numben  have  been  calculated  for  both 
assumptioos. 

Using  the  constant  number/reduced 
pooDdage  assumption,  and  aseimiing 
only  10  percent  (the  low  end  of  available 
estioMtes)  of  the  1968  chlordimeform 
supi^  raiaaias  in  the  hands  of  end 
users,  the  iiidividual  oooogenic  risk  bom 
an  additional  jrear's  exposure  to 
chlordimeform  would  be: 

Risk  (as  dted  in  the  exposure 
analysis)  X  l/lO  X 1/70.  Risk  estimates 
for  the  other  assmnptions  were  adjusted 
accordingly.  The  following  Table  2 
shows  the  individual  risks  to  various 
groups  of  exposed  worken,  using  the  10 
percent.  25  percent  and  100  percent 
available  stock  assumptions: 


Table  2.— Risk  From  an  AoonxMAL  Year  of  Chloroimersrm  Use  ' 
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2.  BenefiU  of  Use  of  Existing  Stocks  of 
Ghlordimefonn 

The  poMtble  benefits  from 
chlonUmefonn  accrue  indirectly  from  its 
contribution  to  reducing  insect 
resistance  to  the  pyretluoid  insecticides, 
and  directly  from  its  effects  on  cotton 
yields,  through  its  control  of  HelJothta 
spp.  The  available  data  do  not  allow  a 
definitive  estimate  of  the  magnitude  of 
yield  losses  diat  could  result  from  not 
using  chlordimeform  in  1988.  Limited 
data  indicate  possible  yield  reductions 
of  5  to  10  percent,  or  an  average  of  7.5 
percent  on  treated  acres,  about  the  same 
as  the  loss  ei^imate  developed  by  U8DA 
in  its  preliminary  benefits  assessment,  if 
other  pesticides  are  used  in  place  of 
chlordimeform. 

Using  a  range  of  0  to  7  percent  loss  on 
28  percent  ofme  harvested  cotton 
acreage  (that  is.  100  percent  of  the 
annual  usage  before  cancellation),  the 
loss  in  benefits  ranges  from  $10  to  $220 
million.  Using  a  range  of  0  to  7  percent 
yield  loss  on  7  percent  of  the  harvested 
cotton  acreage  (that  is,  25  percent  of  the 
annual  usage  before  cancellation),  the 
loss  in  benefits  ranges  from  $3  million  to 
$54  million.  Using  a  range  of  0  to  7 
percent  yield  loss  on  2.8  percent  of  die 
harvested  cotton  acreage  (that  is.  10 
percent  of  die  prior  annual  usage),  the 
toss  in  bmefits  ranges  from  $1  million  to 
$22  million.  He  low  end  of  the  range 
reflects  the  greater  cost  of  alternative 
pesticides,  most  likriy  to  be  methomyl 
or  diiodicarb  in  diis  case.  The  upper  end 
of  the  range  reflects  the  possible  greater 
efficacyof  chlordimeform  over 
alternatives.  These  benefit  estimates  are 
based  on  the  small  amount  of  data  on 
yield  losses,  and  may  over  or 
underestimate  actual  benefits. 

3.  Risk/Benefit  Analysis  of  Use  of 
Existing  Stocks  of  Chlordimeform 

Making  the  worst  case  assumption 
that  100  percent  of  a  normal  year's 
supply  of  dilordimeform  remains  in  the 
hands  of  users,  that  is.  1  million  pounds, 
the  incremental  risk  from  one  additional 
year's  use  of  chlordimeform  to  mixer/ 
loaders  is  In  the  10"*  to  10"*  range,  and 
to  applicat(»s  is  10~*.  As  shown  in  Table 
2,  individual  risks  from  one  more  year  of 
use  under  any  of  the  probable  use 
scenarios  are  low.  The  incidence  of 
cancer  in  the  exposed  group,  as 
predicted  by  this  assessment,  would  be 
negligible,  because  of  die  small  number 
of  applicaton  and  mixer/loaders  who 
handle  chlordimeform.  Benefits  under 
the  various  scenarios  range  from  $1  to 
$220  million.  Given  the  minimal  risk  and 
the  possible  substantial  benefits,  the 
Agency  concludes  that  the  use  of 
existing  stocks  of  dilordimefonn  in  the 


1960  growing  season  does  not  pose 
unreasonable  risks.  However,  because 
cancer  risk  from  35  yean  of 
occupational  exposure  is  high,  estimated 
to  be  1  in  a  lOOa  and  because 
epidemiological  data  suggest  a 
correlation  between  exposure  to  the  6- 
CAT  metabolite  of  chlordimeform  and 
excess  incidence  of  bladder  cancer,  the 
Agency  believes  long  term  risks  would 
be  unacceptable. 

The  Agency  is  requiring  the 
registrants.  Qba-Geigy  and  Nor-Am.  to 
conduct  their  recall  programs  down  to 
the  dealer/distributor  level  in  order  to 
be  sure  that  no  further  quantities  of 
chlordimeform  become  available  to  end 
users. 

As  mentioned  previously,  the  EPA  has 
held  discussions  with  other  Federal  and 
State  agencies  regarding  the  possibility 
of  notifying  factory  and  agricultural 
woiken  who  were  exposed  to 
significant  levels  of  chlordimeform  over 
long  periods  of  time  of  their  elevated 
risk  of  bladder  cancer.  EPA  believes 
that  factory  woriters'  level  of  exposure 
to  ddordiiaeform  was  substantially 
higher  than  that  to  mixer/loaders  or 
applicators,  possibly  rMulting  in  as 
mudi  as  two  orden  of  magnitude 
greater  rtek.  Thus.  EPA  believes  it  is 
reasonable  to  allow  limited  exposure  of 
mixer/loaders  and  applicators  for  an 
additional  year.  Nevertheless.  EPA 
supports  the  voluntary  urine  monitoring 
program  offisred  by  the  registrants  to 
mixer/loaders  and  applicators. 

IV.  Agsocy's  Final  DedsioD  Regarding 
Special  Review 

All  chlordimeform  registrations  have 
been  amended  so  that  uey  terminate 
February  10. 1980.  The  Agency  received 
no  comments  objecting  to  its  proposed 
decision  not  to  initiate  a  ^ledal  Review 
of  dilordimefonn.  Therefore,  the  Agency 
will  not  initiate  a  Special  Review  of  die 
use  of  chlordiineform  on  cotton.  The 
only  issue  resulting  from  the  Agency's 
proposal  was  the  objection  to  the 
prohibition  of  the  use  of  existing  stocks 
in  1988. 

The  agency  has  conducted  a  short 
term  risk/benefit  analysis  of  the  use  of 
existing  stociis  of  chlordimeform  in  the 
hands  of  end  usen  and  conduded  that 
the  benefits  of  one  additional  year  of 
limited  use  outweigh  the  risks  of  such 
use.  Therefore,  the  use  of  chlordimeform 
stocks  in  the  possession  of  end  users 
will  be  permitted  until  October  1, 1988. 
Such  use  must  be  in  accordance  with  all 
label  restrictions.  Any  further  sale  or 
distribution  of  existing  stodcs  or 
recalled  stodcs  by  registrants, 
distributors,  or  retailers  is  prohibited 
after  February  19. 1980.  All  use  of 
chlordimeform  after  October  1, 1980,  is 


prohibited.  Both  registrants  indicated 
they  have  not  marketed  chlordimeform 
after  the  1968  cotton  season,  around  the 
beginning  of  October  1988.  Bodi 
registrants  also  indicated  that  they  will 
recall  all  existing  stocks  of 
chlordimeform  down  to  the  dealer/ 
distributor  level  and  will  accept  for 
disposal  any  stocks  of  chlordimeform 
turned  in  by  end  users. 

While  the  Agency  has  serious 
concerns  about  the  long-term  risks 
associated  with  chlordimeform  use  on 
cotton,  it  will  not  initiate  a  Spedal 
Review  of  chlordimeform  because  all 
use,  and  therefore  exposure,  will  end  at 
the  end  of  the  1980  cotton-growing 
season.  Hie  cancellations  will  become 
effective  automatically  on  February  19. 
1980.  The  Agency  has  acted  in  reliance 
on  the  voluntary  cancellation  by 
proposing  revocation  of  non-cotton 
tolerances  and  by  not  initiating  a 
Spedal  Review. 

The  Agency  has  other  tools  that  may 
be  available  to  it  under  FIFRA  to  take 
rMulatory  action  regarding 
cmordimeform,  induding  initiation  of 
Spedal  Review  and  subsequent 
initiation  of  cancellation  proceedings, 
immediate  initiation  of  cancellation 
proceedings,  suspension,  and  emergency 
suspension.  As  compared  with  initiation 
of  Spedal  Review  followed  by  initiation 
of  cancellation  proceedings,  or 
immediate  initiation  of  cancellation 
proceedings,  the  action  announced  here 
reduces  risks  faster  than  would  occur 
under  those  other  more  time-consuming 
approaches.  Finally,  the  Agency  does 
not  believe  that  the  appropriate  tests  for 
either  suspension  or  emergency 
suspension  have  been  met 

V.  Public  Recocd 

The  Agency  has  established  a  public 
record  (public  docket  #30000/52)  for  the 
chlordimeform  Spedal  Review.  This 
public  record  includes: 

1.  This  Notice. 

2.  The  draft  Registration  Standard. 

3.  Any  other  notices  pertinent  to  the 
chlordimeform  Spedal  Review. 

4.  Documents  and  copies  of  written 
comments  submitted  to  the  Agency  in 
response  to  the  pre-Spedal  Review 
registrant  notification,  the  draft 
Registration  Standard,  this  Notice,  and 
any  other  notice  regarding 
chlordimeform  submitted  at  any  time 
during  the  chlordimeform  Special 
Review  process  by  any  person  outside 
government 

5.  Analysis  of  comments  received  in 
response  to  the  draft  Registration 
Standard  and  the  preliminary 
notification  to  registrants. 
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6.  Memoranda  describing  each 
meeting  between  Agency  personnel  and 
any  person  outside  government  which 
concerns  a  chlordimeform  Spedal 
Review  dedsion. 

7.  Comments,  documents,  proposals  or 
other  materials  concerning  the 
chlordimeform  Spedal  Review 
submitted  by  any  person  or  party 
outside  government 

8.  A  current  index  of  materials  in  the 
public  docket 

Information  for  which  a  daim  of 
confidentiality  has  been  asserted  will 


not  be  put  in  the  public  docket  The 
(locket  and  index  will  be  available  for 
inspection  and  copying  from  8  a  jn.  to  4 
pjiu  Monday  through  Friday,  except 
legal  holidays,  at  the  following  location: 
Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (TS-767C).  Rm.  236.  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

VL  Order  of  Canodlation 

By  this  order,  the  voluntary 
cancellations  are  accepted:  cancellation 


is  hereby  ordered  according  to  the  terms 
contained  herein.  Any  further  sale  or 
distribution  of  chlordimeform  products 
is  prohibited  as  described  herein  and 
any  use  must  be  in  accordance  with  the 
terms  set  forth  herein  and  any  label 
restrictions. 

Dated:  January  6, 1989. 

VictarI.KiiBiii. 

Acting  Assistant  Administrator  for  Pesdddea 
and  Toxic  Substances. 

[FR  Doc.  89-2970  Filed  2-7-89;  8:45  am] 
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Federal  Acquisition  Regulation  (FAR);  Buy 
American  Act,  Ust  of  Exempt  Items; 
Proposed  Rule 


.'I       I    »* 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte  25  and  52 

Fadaral  Acquisition  Ragulatton  (FAR); 
Buy  American  Act,  List  of  Exwmpii 
Items 


:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule. 


:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  FAR  25.102(a)(4]. 
25.202(a)(3],  and  the  provision  at  52.225- 
1  concerning  implementation  of  the  Buy 
American  Act  The  revision  would 
clarify  that  the  Buy  American  List  of 
Exempt  Items  located  at  25.108  is 
provided  for  information  only  and  that 
each  agency  is  responsible  for  making  a 
determination  that  an  item  is  exempt 
from  provisions  of  the  Buy  American 
Act  This  revision  is  needed  to  ensure 
that  the  FAR  is  consistent  with  the 
provisions  of  the  Buy  American  Act. 

COMMENTS:  CommenU  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before  April 
10, 1989,  to  be  considered  in  the 
formulation  of  a  final  rule. 

ADOIIE8S:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets.  NW.. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  88-72  in  all 
correspondence  related  to  this  issue. 

KM  FURTHER  INFORMATKM  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat 
Room  4041,  GS  Building,  Washington. 
DC  20405,  (202)  523-4755. 


SUPPLEMENTARY  INTORMATKNC 

A.  Regulatory  Flexiliility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601,  et  seq.. 
because  the  proposed  rule  does  not 
impose  any  new  requirements  on 
contractors  and  only  serves  to  clarify 
existing  regulatory  coverage.  An  Initial 
Regulatory  Flexibility  Act  analysis  has 
therefore  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  Subpart 
will  also  be  considered.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  Case  88-610. 

B.  Paperwofk  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
do  not  impose  any  recordkeeping  or 
information  collection  requirements 
from  offerors,  contractors,  or  members 
of  the  public  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement 

Dated:  January  31. 1988. 
Harry  S.  Ronnski. 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  25  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C  4a8(c):  10  U.S.C 
Chapter  137:  and  42  U.S.C  2473(c). 

PART  25— FOREIGN  ACQUISITION 

25.102    (Amended! 

2.  Section  25.102  is  amended  in 
paragraph  (a)(4)  by  removing  the  words 
"one  or  more  agencies  have 
determined". 

3.  Section  25.108  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


25.108    Excepted  wUcles,  nwlsfWs,  and 


(a)  One  or  more  agencies  have 
determined  that  the  articles,  materials, 
and  supplies  listed  in  paragraph  (d)  of 
this  section  are  not  mined,  produced,  or 
manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfaclor)' 
quality.  The  list  in  paragraph  (d)  is 
fiimished  for  information  only;  an 
article,  material  or  supply  listed  therein 
may  be  treated  as  domestic  only  when 
the  agency  concerned  has  made  a 
determination  that  it  is  not  mined, 
produced,  or  manufactured  in  the  United 
States  in  sufficient  and  reasonably 
available  quantities  of  a  satisfactory 
quality. 

(b)  Agencies  making  determinalions 
under  25.102(a)(4)  or  2S.202(a)(3)  for 
unlisted  articles,  materials,  or  supplies 
shall  submit  a  copy  of  these 
determinations  to  the  appropriate  FAR 
Council  for  possible  addition  of  items  to 
the  list. 


25.202    [AiiMnded] 

4.  Section  25.202  is  amended  in 
paragraph  (a)(3)  by  removing  the  words 
'*One  or  more  agencies  have  determined 
that  the"  and  inserting  in  their  place  the 
word  "The". 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 

CLAUSES 

\ 
S2.22S-1    (Amended! 

5.  Section  52.225-1  is  amended  by 
inserting  a  colon  in  the  introductory  text 
following  the  word  "provision"  and 
removing  the  remainder  of  th:e  sentence: 
by  removing  in  the  title  of  the  provision 
the  date  "(APR  1984)"  and  inserting  in 
its  place  the  date  "(FEB  1989)":  by 
removing  in  the  last  paragraph  of  the 
provision  the  parenthetical  phrase 
"(listed  at  25.108  of  the  Federal 
Acquisition  Regulation)";  and  by 
removing  the  derivation  lines  following 
"(End  of  provision)". 

(PR  Doc  89-2960  Filed  2-7-89:  &45  am| 
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DCPARTMDIT  OP  DCFCN8C 
DefMnnwni  ot  ow  Mr  rvius 
iMMllTo 


for  the  AddMon  of 


NevlQMion  TraMnQ  (SUNT)  to 
APB.CA 

The  United  States  Air  Force  intends  to 
prepere  an  Environmental  Impact 
Statement  (EI8)  for  use  in  dedsion- 
making  regarding  the  addition  to  the 
^Mdalised  Undergraduate  Navigation 
Training  (SUNT)  to  Beale  AFa  CA. 
SUNT  includes  14  T-43  and  17  T-37 
eircraft  There  are  also  568  full  time 
military,  193  full  tiiae  civilians  and  an 
average  daily  student  load  is 
approximately  719  assodated  with  the 
SUNT.  Approximately  1100  studenU 
enter  SUNT  each  year.  This  realignment 
was  announced  on  December  29, 1966, 
as  part  of  a  comprehensive  package 
prepared  by  the  Defense  Secretary's 
Commission  on  Base  Realignmenta  and 
Qosures.  On  January  5, 1960,  the 
Secretary  of  Defense  accepted  the 
Cktmmission's  recommendations. 

The  EIS  process  has  been  modified  by 
Pub.  L  100-«28.  section  204(c)  (1)  and  (2) 
which  provides  that  the  National 
Environmental  Policy  Act  (NEPA)  does 
not  apply  to  the  actions  of  the 
Commission  or  to  the  Secretary  of 
Defense's  acceptance  of  the 
Commission's  recommendations.  This 
means  that  the  decision  to  add  the 
SUNT  to  Beale  AFB  has  already 
occurred  and  is  outside  the  scope  of  the 
EIS.  The  EIS  being  announced  today  is 
an  implementation  EIS,  focused 
primarily  on  the  SUNT  realignment 
impacta  taking  place  at  BEALE  AFB.  It 
will  analyze  the  local  environmental 
effecta  caused  by  the  SUNT  realignment 
The  EIS  will  also  develop  appropriate 
mitigation  measures.  The  Air  Force 
hopes  to  have  this  EIS  completed  by  the 
middle  of  199a 

Implementing  this  realignment 
involves  moving  SUNT  to  Beale  AFB. 
The  environmental  impacta  to  Beale 
AFB  caused  by  this  action  are  within  the 
scope  of  this  EIS.  The  previously 
programmed  force  structure  action  to 
deactivate  7  SR-71A/Bs  will  be 
assessed  in  a  separate  NEPA  document 
with  the  cumulative  impact  being 
addressed  in  this  EIS.  The 
environmental  impacts  caused  by  the 
departure  of  those  units  from  Mather 
AFB  are  not  part  of  this  EIS;  those 
impacta  will  be  analyzed  in  separate 
NEPA  doctmienta  focusing  on  impacta 
and  issues  at  the  closure  base. 

The  Air  Force  will  conduct  a  public 
scoping  meeting  on  February  15, 1960  to 


obtain  public  input  This  input  will 
assist  in  determining  the  nature,  extent 
end  scope  of  the  issues  and  concenu  to 
be  addressed  in  the  EIS.  Notice  of  the 
time  and  pUce  of  the  planned  meeting 
will  be  made  avaitable  to  local  officials 
and  announced  in  the  news  media.  "The 
scoping  process  may  also  include  other 
meeti^Bs  with  local  officials,  either 
before  or  after  the  public  meeting.  In 
addition,  anyone  may  «vrite  to  the  Air 
Fmce  with  commenta  on  the  scope  of 
the  EIS.  To  assure  the  Air  Force  will 
have  sufficient  time  to  consider  public 
input  on  issues  to  be  included  in  the  EIS, 
commenta  should  be  forwarded  to  the 
addressee  Usted  below  by  March  15, 
1960. 

After  scoping  and  analysis  of  this 
realignment  the  Air  Force  may  find  that 
the  environmental  impacta  are 
insufficient  to  Justify  preparation  of  an 
EIS.  If  so,  the  Air  Force  would  prepare 
an  Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact.  Both 
documenta  would  be  publicly 
announced  and  publicly  available. 

For  further  information  concerning 
this  EIS,  contact  Wayne  Wiley.  HQ 
SAC/DEPV  Offutt  AFB,  NE  66113,  (402) 
294-3664. 


PMsyJ. 

AJr  Force  Federal  Register  Uaison  Officer. 
(FR  l>oc  89-3141  Filed  2-7-aO;  11:03  am] 


NrtantTo  Prepw  EnvlronnMntal 
hnpaet  StaAammts  for  tiM  Ctowr*  of 
Ct)anutaAFB,IL 

The  United  States  Air  Force  intends  to 
prepare  Environmental  Impact 
Statementa  (ElSe)  for  use  in  decision- 
making regarding  the  closure  and  final 
disposition  of  property  at  Chanute  AFB, 
IL  That  closure  was  announced  on 
December  29. 1988,  as  part  of  a 
comprehensive  package  prepared  by  the 
Defense  Scretary's  Commission  on  Base 
Realignmenta  and  Closures.  On  January 
5. 1989.  the  Secretary  of  Defense 
accepted  the  Commission's 
recommendations. 

The  EIS  process  has  been  modified  by 
Pub.  L 100-526.  section  204{c}  (1)  and  (2) 
which  provides  that  the  National 
Environmental  Policy  Act  (NEPA)  does 
not  apply  to  the  actions  of  the 
Commission  or  to  the  Secretary  of 
Defense's  acceptance  of  the 
Commission's  recommendations.  TUs 
means  that  the  decision  to  close 
Chanute  AFB  has  already  occurred  and 
is  outaide  the  scope  of  the  EISs  being 
announced  today.  One  of  the  EISs  being 
announced  today  is  an  implementation 
EIS,  focused  on  the  closure  impacta 
taking  place  at  Chanute  AFB.  Ita 


purpose  is  to  help  the  Air  Force 
intelligently  cease  operations.  It  will 
analyze  the  local  environmental  effecta 
caused  by  the  closure  and  the  measures 
necessary  to  implement  the  closure.  It 
will  also  develop  appropriate  mitigation 
measures.  The  Air  Force  hopes  to  have 
the  EIS  associated  with  base  closure 
completed  by  the  middle  of  1990. 

Implementing  the  closure  involves 
moving  Air  Force  unita  from  Chanute 
AFB  to  other  bases.  The  environmental 
impacta  to  Chanute  AFB  caused  by  the 
departure  of  those  unita  are  within  the 
scope  of  this  EIS.  However,  the 
environmental  impacta  caused  by  the 
arrival  of  those  unita  at  the  new 
locations  are  not  part  of  thta  EIS;  those 
impacta  will  be  analyzed  in  separate 
NEPA  documenta  focusing  on:  impacta 
and  issues  at  the  various  receiving 
bases. 

The  other  EIS  will  cover  the  final 
disposition  of  the  facilities  at  Chanute 
AFB.  Thta  process  also  involves  laws 
and  conununity  issues  quite  different 
from  the  comparatively  straight  forward 
steps  involved  in  closure  (i.e.  halting 
operations  and  removing  equipment  and 
personnel).  Although  the  Air  Force  ta 
only  in  the  rudimentary  stages  of 
considering  disposal  proposals,  the 
scoping  process  is  beginning  at  this  time 
because  the  Air  Force  desires  to  solicit 
community  commenta  at  the  earliest 
opportunity. 

The  Air  Force  will  conduct  a  public 
scoping  meeting  to  obtain  public  input 
This  input  will  assist  in  determining  the 
nature,  extent  and  scope  of  the  issues 
and  concerns  to  be  addressed  in  the 
EISs.  The  public  scoping  meeting  will  be 
held  on  March  1, 1989  at  7:30  in  Rantoul 
High  School  Boys  Gym.  200  South 
Sheldon  Street  Rantoul,  IL  The  scoping 
process  may  also  include  other  meetings 
with  local  officials,  either  before  or  after 
the  public  meeting.  In  addition,  anyone 
may  write  to  the  Air  Force  with 
comments  on  the  scope  of  the  EISs.  To 
assure  the  Air  Force  will  have  sufficient 
time  to  consider  public  input  on  issues 
to  be  included  in  the  EISs,  commenta 
should  be  forwarded  to  the  addressee 
listed  below  by  April  1, 1989. 

After  scoping  and  analysis  of  the 
closure  process,  the  Air  Force  may  find 
that  the  environmental  impacts  are 
insufficient  to  justify  preparation  of  the 
EISs.  If  so.  the  Air  Force  would  prepare 
environmental  assessmenta  and 
Findings  of  No  Significant  Impact  Both 
documenta  would  be  publicly 
announced  and  publicly  available. 

For  further  information  concerning  the 
EISs.  contact  Lt  CoL  Ron  Vooriiees. 
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ATC/DEPR.  Randolph  AFB,  TX  7815a 
(512)  652-6352. 
Patsy  (.CooMr. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  8»-3142  PUed  2-7-88;  11:03  am] 
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Hiwiii  lo  riopare  EiivaunnMniai 
Impact  StataiHaHta  for  ttia  Cloaufa  of 
Q«orgaAFB,CA 

The  United  States  Air  Force  intends  to 
prepare  Environmental  Impact 
Statementa  (EISs)  for  use  in  dedsion- 
making  regarding  the  closure  and  final 
disposition  of  property  at  George  AFB, 
CA.  That  dosure  was  announced  on 
December  2a  1988,  as  part  of  a 
comprehensive  package  prepared  by  the 
Defense  Secretary's  Comnussion  on 
Base  Realignmenta  and  Closures.  On 
January  5, 1989,  the  Secretary  of  Defense 
accepted  the  Commission's 
recommendations. 

The  EIS  process  has  been  modified  by 
Pub.  L  100-52a  section  204(c)  (1)  and  (2) 
which  provides  that  the  National 
Environmental  Policy  Ad  (NEPA)  does 
not  apply  to  the  actions  of  the 
Commission  or  to  the  Secretary  of 
Defense's  acceptance  of  the 
Commission's  recommendations.  This 
means  that  the  dedsion  to  dose  George 
AFB.  CA  has  already  occurred  and  is 
outaide  the  scope  of  the  EISs  being 
announced  today.  One  of  the  EISs  being 
announced  today  U  an  implementation 
EIS,  focused  on  the  potential  dosure 
impacta  taking  place  at  George  AFB.  Ita 
purpose  is  to  help  the  Air  Force 
intelligently  cease  operations.  It  will 
analyze  die  local  environmental  effecta 
caused  by  the  closure  and  the  measures 
necessary  to  implement  the  dosure.  It 
will  also  develop  appropriate  mitigation 
measures.  The  Air  Force  hopes  to  have 
the  EIS  assodated  with  base  closure 
completed  by  the  middle  of  1990. 

Implementing  the  dosure  involves 
moving  unita  from  George  AFB  to  other 
bases.  The  environmental  impacta  to 
George  AFB  caused  by  the  departure  of 
diose  units,  except  the  previously 
programmed  force  structure  action  to 
relocate  24  F-4Es,  are  within  the  scope 
of  this  EIS.  The  F-4Es  will  be  assessed 
in  a  separate  NEPA  document  with  the 
cumulative  impad  being  addressed  in 
diis  EIS.  The  environmental  impacta 
caused  by  the  arrival  of  those  imits  at 
the  new  locations  are  not  part  of  this 
EIS;  those  impacta  will  be  analyzed  in 
separate  NEPA  documenta  focusing  on 
impacta  and  issues  at  the  various 
receiving  bases. 

The  other  EIS  will  cover  the  final 
disposition  of  the  facilities  at  George 
AFB.  This  process  also  involves  laws 


and  community  usues  quite  different 
from  the  comparatively  straightforward 
steps  involved  in  closure  (i.e.  halting 
operations  and  removing  equipment  and 
personnel).  Although  the  Air  Force  ta 
only  in  the  rudimentary  stages  of 
considering  disposal  proposata.  the 
scoping  process  is  beginning  at  thta  time 
because  the  Air  Force  desires  to  solicit 
community  commenta  at  the  earliest 
opportunity. 

"The  Air  Force  will  condud  a  public 
scoping  meeting  on  March  14, 1989  to 
obtain  public  input  This  input  will 
asstat  in  determining  the  nature,  extent 
and  scope  of  die  issues  and  concerns  to 
be  addressed  in  the  EISs.  Notice  of  the 
time  and  pUce  of  the  planned  meeting 
will  be  made  avaitable  to  local  offidals 
and  announced  in  the  news  media.  The 
scoping  process  may  also  indude  other 
meetings  with  local  offidals,  either 
before  or  after  the  pubUc  meeting.  In 
^  addition,  anyone  may  write  to  the  Air 
Force  with  commenta  on  the  scope  of 
the  EISs.  To  assure  the  Air  Force  will 
have  suffident  time  to  consider  public 
input  on  issues  to  be  induded  in  the 
EISs,  commenta  should  be  forwarded  to 
the  addressee  luted  below  by  April  17. 
1989. 

After  scoping  and  analysis  of  the 
closure  process,  the  Air  Force  may  find 
that  the  environmental  impacta  are 
insuffident  to  Justify  preparation  of  the 
EISs.  If  so.  the  Air  Force  would  prepare 
environmental  assessmenta  and 
Findings  of  No  Significant  Impact  Both 
documenta  would  be  publidy 
announced  and  publidy  avaitable. 

For  further  information  concerning  the 
EISs,  contact  Captain  Wilford  Cassidy. 
HQ  TAC/DEEV.  Lan^ey  AFB.  VA 
23665,  (804)  764-4430. 
Patsy  |.  CooMr. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  80-3143  nied  2-7-89;  lli»  am] 
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Intent  To  Prapara  an  Envlronmantai 
InyactStatamant  for  ttia  AddMon  of 
tha  63rd  and  445th  MHtary  AMfl 
Winga  to  Mardi  AFB,  CA 

The  United  States  Air  Force  intends  to 
prepare  an  Environmental  Impad 
Statement  (EIS)  for  use  in  dedsion- 
making  regarding  the  addition  of  die 
63rd  Military  Airlift  Wing  (MAW).  44Sdi 
MAW,  and  other  minor  imita  to  March 
AFB,  CA.  The  Wings  indude  36  C-141s, 
4  C-12S.  and  4  C-21s.  They  also  require 
1951  full  time  military  personnel  and  766 
full  time  civilians.  This  realignment  was 
announced  on  December  29, 198a  as 
part  of  a  comprehensive  package 
prepared  by  die  Defense  Secretary's 
Commission  on  Base  Realignmenta  and 


Closures.  On  January  5, 1986,  the 
Secretary  of  Defense  accepted  the 
Commission's  recommendations. 

The  EIS  process  has  been  modified  by 
Pub.  L  100-52a  section  204(c)  (1)  and  (2) 
which  provides  diat  the  National 
Environmental  Policy  Act  (NEPA)  does 
not  apply  to  the  actions  of  the 
Commission  or  to  the  Secretary  of 
Defense's  acceptance  of  the 
Commission's  recommendations.  Thu 
means  that  dw  dedsion  to  add  the  63rd 
MAW,  445di  MAW  and  odier  minor 
unita  to  March  AFB  has  already 
occurred  and  is  outaide  the  scope  of  the 
EIS.  The  EIS  being  announced  today  is 
an  implementation  EIS,  focused 
primarily  on  the  realignment  impacta 
taking  place  at  March  AFB.  It  will 
analyze  the  local  environmental  effecta 
caused  by  die  63rd  MAW.  445di  MAW 
and  other  minor  unit  realignmenta.  The 
EIS  will  also  develop  appropriate 
mitigation  measures.  The  Air  Force 
hopes  to  have  thta  EIS  completed  by 
eariy  1990. 

Implementing  dita  realignment 
involves  moving  varioos  unita  to  Mardi 
AFB.  The  environmental  impacta  to 
March  AFB  caused  by  this  action, 
except  the  previously  programmed  force 
structure  actions  to  relocate  14  KC- 
135As  and  14  F-4Es  and  die  addition  of 
16  OA-lOAs  and  2  KC-135Es,  are  within 
the  scope  of  the  EIS.  The  force  structure 
actions  will  be  assessed  in  a  separate 
NEPA  document  with  the  cumulative 
impacta  being  addressed  in  the  EIS.  The 
environmental  impacta  caused  by  the 
departure  of  those  unita  from  Norton 
ATO  are  not  part  of  the  EIS;  those 
impacta  will  be  analyzed  in  separate 
NEPA  documenta  focusing  on  impacta 
and  issues  at  the  dosure  base. 

The  Air  Force  will  condud  a  public 
scoping  meeting  on  February  23, 1960  to 
obtain  public  imput  Thu  imput  will 
assist  in  determining  die  nature,  extent 
and  scope  of  the  issues  and  concerns  to 
be  addressed  in  die  EIS.  Notice  of  die 
time  and  place  of  the  planned  meeting 
will  be  made  avaitable  to  local  offidals 
and  announced  in  the  news  media.  Tlie 
scoping  process  may  also  indude  other 
meetings  with  local  offidals,  either 
before  or  after  the  public  meeting.  In 
addition,  anyone  may  write  to  the  Air 
Force  with  commenta  on  the  scope  of 
the  EIS.  To  assure  the  Air  Force  will 
have  suffident  time  to  consider  public 
imput  on  issues  to  be  included  in  the 
EIS,  comments  should  be  forwarded  to 
the  addressee  luted  below  by  March  23, 
1969. 

After  scoping  and  analysis  of  this 
realignment  the  Air  Force  may  find  that 
the  environmental  impacta  caused  by 
these  actions  at  March  AFB  are 
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iiuuffident  to  )ustify  prapanttoa  of  an 
EIS.  If  so,  the  Air  Force  would  prepare 
an  environmental  asieeiment  and  a 
Finding  of  No  Significant  Impact  Both 
documents  would  be  publicly 
announced  and  iMiblidy  available. 

For  further  iniormatlon  concerning  the 
EIS.  contact  Mr.  Wayne  Wiley.  HQ 
8AC/DEPV.  Ofiiitt  AFa  NE  68113,  (402) 
294-3684. 


P*tsy|.( 

AJrForce  FetleraJ  Register  Lktisoa  Officer. 

(PR  Doc.  •B-3144  Filed  a-7<-at:  tl«8  am) 
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TIm  United  States  Air  Force  intends  to 
prqwre  Environmental  Impact 
Statements  (EISs)  for  use  in  decision- 
making  regarding  the  closure  and  the 
final  disposition  of  property  at  Mather 
AFB.  CA.  That  closure  was  announced 
on  December  29, 1888,  as  part  of  a 
comprehensive  package  prepared  by  the 
Defense  Secretary's  Commission  oa 
Base  Realignments  and  Closures.  Qa 
January  5, 198S.  the  Secretary  of  DeCense 
accepted  the  Commission's 
rwcommendatJMis. 

The  EIS  process  has  been  modified  by 
Pbb.  L  IdOSai,  section  2M(c)  (1]  and  (2) 
which  provides  that  the  Natiimal 
Environmental  PoBcy  Act  (NEPA)  does 
not  apply  to  die  actions  of  the 
Commission  or  to  the  Secretary  of 
Defense's  acceptance  of  the 
Commission's  recommendations.  This 
means  that  die  decision  to  ckise  Matiier 
AFB  has  already  occarred  azu!  is  outside 
the  scope  of  the  E3Ss  being  announced 
today.  One  of  the  EBa  being  announced 
today  is  an  implementation  EIS,  focused 
on  tlM  potential  closure  impecta  taking 
place  at  Mather  AFB.  Its  purpose  ie  to 
help  the  Afr  Pbrce  int^iyndy  cease 
operetions.  It  wiB  analyxe  Ate  local 
environmental  effects  caused  by  die 
closure  and  the  measures  necessary  to 
inqtlement  the  closure.  It  wil  also 
develop  appropriate  ndtigetion 
meesures.  The  Air  Force  hopes  to  have 
the  EIS  associated  with  base  dosmv 
completed  by  early  1980. 

Inqilementing  the  dosure  involves 
movtag  sctive  Air  Force  units  from 
Mather  AFB  to  other  Imses.  The 
environmental  impacts  to  Mather  AFB 
caused  by  the  deperture  of  diose  units, 
except  the  previously  programmed  force 
strectnre  action  to  relocate  14  B-52Gs, 
are  within  the  scope  of  this  EIS.  The  B- 
52Gs  will  be  assessed  fai  a  separate 
NEPA  document  with  the  cumulative 
fanpaet  being  addressed  in  diis  EIS. 


However,  the  mvironmental  t«««pa^» 
caused  by  the  arrival  of  those  units  at 
the  new  locatians  are  aot  part  of  this 
EIS;  those  impacts  will  be  analyied  in 
separate  NEPA  documents  focusing  on 
impacts  and  issues  at  the  varioua 
receiving  bases. 

The  other  EIS  win  cover  the  final 
disposition  of  the  fadlitiea  and  the  Air 
Force  Reserve  KC-135  Squadron  at 
Mather  AFB.  If  local  authorities  do  not 
elect  to  operate  Mather  AFB  as  an 
airport,  then  the  Air  Force  Reserve  unit 
will  be  relocated  to  McClellan  AFB, 
located  10  miles  sway.  This  process  also 
involves  laws  and  communi^  issues 
quite  di&rent  fnm  the  comparatively 
itraightfiarward  steps  involved  in 
dosure  (i.e.  halting  operations  and 
removing  eqidpnMnt  and  personnel). 
Althought  ^e  Ab  Force  is  only  in  the 
rudirao^ary  stages  of  considering 
disposal  proposals,  die  scoping  process 
is  beginning  at  this  time  because  the  Air 
Force  desires  to  soUdt  community 
comments  at  die  earilest  opportunity. 

TIm  Air  Fatee  wfil  oonduct  a  public 
scaping  meeting  to  obtain  public  faipuL 
This  input  will  assist  in  determining  the 
nature,  extent  and  scope  of  the  issues 
and  cencems  to  be  addressed  in  the 
EISs.  The  poblic  scoping  meeting  will  be 
held  OB  February  27, 1989  at  7:30  hi 
Cordova  M^  School  Auditorium.  2239 
Chase  Drive,  Rancfao  Cordova.  CA.  Hie 
scoping  process  may  also  include  other 
meetings  with  local  ofiBdals,  either 
before  or  after  the  public  meeting.  In 
addition,  anyone  may  write  to  the  Air 
Force  with  comments  on  the  scope  of 
the  EISs.  To  assure  die  Air  Force  wiD 
have  suffident  time  to  consider  public 
input  on  issues  to  be  induded  in  the 
EISs,  comments  should  be  forwarded  to 
the  addressee  Hsted  below  by  March  27. 
1989. 

After  scoping  and  analysis  of  die 
dosure  process,  die  Air  Force  may  find 
that  the  environmental  impacts  are 
insuffident  to  justify  preparation  of  the 
EISs.  If  so,  the  Air  Force  would  prepare 
environmental  assessments  and 
Findings  of  No  Significant  Impact  Both 
documcnta  would  be  publidy 
announced  and  publidy  available. 

For  further  information  concerning  the 
EIS.  contact  Lt.  CoL  Ron  Voorfaees, 
ATC/DEm,  Randolph  AFB,  TX  78isa 
(512)652-6352. 
PalqrI.GaaHi; 

Air  Force  ndgralRegiater  Liaison  Officer. 
[PR  Doc.  89-3145  nied  2-7-89;  11.-04  am] 


lo  iTvpw  wn  uivramiwimi 
Impact  Stat«m«nt  for  th«  AddMon  Of 
tlw  35th  Tactical  Training  Wbig  (TTW) 
to  Mountain  Homa  AFB.  K) 

The  United  States  Air  Fwce  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  use  in  dedsion- 
making  regarding  the  addition  of  the 
3Sth  TTW  (93  F-4E/Gs)  and  die  removal 
of  part  (32  F-  lllA/Es)  of  die  366di 
Tactical  Fighter  Wing  (TFW)  at 
Mountain  Home  AFB,  ID.  These  two 
actions  will  result  in  a  net  gain  at 
Mountain  Home  AFB  of  1850  military 
personnel  and  90  dvilians.  This 
realignment  was  announced  on 
December  29. 1988,  as  part  of  a 
comprehensive  package  prepared  by  the 
Defense  Secretary's  Commission  on 
Base  RftnHgnmPTita  and  Closures.  On 
January  5, 1988,  the  Secretary  of  Defense 
accepted  the  Qunmission's 
recommendations. 

The  EIS  process  has  been  modified  by 
Pub.  L 100-526,  section  204(c]  (1)  and  (2) 
vrhidi  provides  diat  dM  National 
Environantal  Policy  Act  (NEPA)  does 
not  ^pply  to  the  actions  of  the 
Commission  or  to  the  Secretary  of 
Defense's  acceptance  of  the 
Commission's  recommendations.  Thto 
meaaa  diat  the  dedsioB  to  add  the  35di 
TTW  Mid  reduce  dM  3e8a  TFW  at 
MouaiainHeaM  AFB  has  already        ..^ 
occurred  aad  is  outside  the  secqie  of  the 
EIS.  Tlw  EIS  being  snnounced  today  is 
an  inplementatioB  EIS.  focused 
primsfily  on  the  realignment  impacts 
taking  place  at  Mbuntain  Home  AFB.  It 
will  analyse  the  local  environmental 
effects  caused  by  die  35diTTW  and 
368th  TFW  realignments.  The  EIS  will 
also  develop  appra|»iate  mitigation 
measures.  'The  Air  Force  hopes  to  have 
tUa  EIS  conpleted  by  earty  199a 

hnplementing  tUs  realignment 
invohfes  moving  the  35th  TTW  to  and 
moving  part  of  the  386th  1TW  from 
Mountain  Home  AFR  The 
environmental  impacts  to  Mountain 
Home  AFB  caused  by  this  action  are 
widiin  the  scope  of  this  EIS.  However, 
the  environmental  impacts  caused  by 
the  departure  of  the  35th  TTW  from 
George  AFB  or  the  addition  of  part  of 
the  380th  TFW  to  Cannon  AFB  are  not 
part  of  this  EIS;  those  impacts  will  be 
analyzed  in  separate  NEPA  documents 
focusing  on  impacts  and  issues  at  those 
bases. 

The  Air  Force  will  conduct  a  pubbc 
scoping  meeting  on  March  16, 1989  to 
obtain  public  input  This  input  will 
assist  in  determining  the  nature,  extent 
and  scope  of  the  issues  and  concerns  to 
be  addressed  in  the  EIS.  Notice  of  the 
time  and  place  of  the  planned  meeting 
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will  be  made  available  to  local  offidals 
and  announced  in  the  news  media.  Tlie 
scoping  process  may  also  indude  other 
meetings  with  local  officials,  either 
before  or  after  the  public  meeting.  In 
addition,  anyone  may  write  to  the  Air 
Force  with  comments  on  the  scope  of 
the  EIS. 

To  assure  the  Air  Force  will  have 
suffident  time  to  consider  public  input 
on  issues  to  be  induded  in  the  EIS, 
comments  should  be  forwarded  to  the 
addressee  listed  below  by  April  17, 1989. 

After  scoping  and  analysis  of  this 
realignment  the  Air  Force  may  find  that 
the  environmental  impacts  caused  by 
these  actions  at  Mountain  Home  AFB 
are  insuffident  to  justify  preparation  of 
an  EIS.  If  so,  the  Air  Force  would 
prepare  an  Environmental  Assessment 
and  a  Hnding  of  No  Significant  Impact 
Both  documents  would  be  publidy 
announced  and  publidy  available. 

For  further  information  concerning 
this  EIS,  contact  Captain  Wilford 
Cassidy,  HQ  TAC/DEEV,  Langley  AFB, 
VA  23685,  (804)  764-4430. 
Patty ).  Coanar, 

Air  Force  FederaiRegitter  Liaison  Officer. 
[PR  Doc  89-3148  Piled  2-7-88;  IIM  am] 
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Intent  To  Prepare  Environmental 
Impact  Statements  for  the  Cloeureof 
iAFB,NH 


The  United  States  Air  Force  intends  to 
prepare  Environmental  Impad 
Statements  (EISs)  for  use  in  decision- 
making regarding  the  dosure  and  final 
disposition  of  property  at  Pease  AFB, 
New  Hampshire.  That  dosure  was 
announced  on  December  29, 1988,  as 
part  of  a  comprehensive  package 
prepared  by  the  Defense  Secretary's 
Commission  on  Base  Realignments  and 
Closures.  On  January  5, 1989,  the 
Secretary  of  Defense  accepted  the 
Commission's  recommendations. 


The  EIS  process  has  been  modified  by 
Pub.  L 100-526,  section  204(c)  (1)  and  (2) 
which  provides  that  the  National 
Environmental  Policy  Act  (NEPA)  does 
not  apply  to  the  actions  of  the 
Commission  or  to  the  Secretary  of 
Defense's  acceptance  of  the 
Commission's  recommendations.  This 
means  that  the  dedsion  to  dose  Pease 
AFB  has  already  occurred  and  is  outside 
the  scope  of  the  EISs  being  announced 
today.  One  of  the  EISs  being  announced 
today  is  an  implementation  EIS,  focused 
on  the  potential  dosure  impacts  taking 
place  at  Pease  AFB.  Its  purpose  is  to 
help  the  Air  Force  intelligendy  cease 
operations.  It  will  analyze  the  local 
environmental  effects  caused  by  the 
dosure  and  the  measures  necessary  to 
implement  the  dosure.  It  will  also 
develop  appropriate  mitigation 
measures.  "The  Air  Force  hopes  to  have 
the  EIS  assodated  with  base  dosure 
completed  early  in  1990. 

Implementing  the  dosure  involves 
moving  active  Air  Force  units  from 
Pease  AFB  to  other  bases.  The 
environmental  impacts  to  Pease  AFB 
caused  by  the  departure  of  those  units, 
except  the  previously  programmed  force 
structure  action  to  relocate  21  FB-lllAs, 
are  within  the  scope  of  this  EIS.  The  FB- 
lllAs  will  be  assessed  in  a  separate 
NEPA  document  with  the  cumulative 
impad  being  addressed  in  this  EIS.  The 
environmental  impacts  caused  by  the 
arrival  of  those  units  at  the  new 
locations  are  not  part  of  this  EIS;  those 
impacts  will  be  analyzed  in  separate 
NEPA  documents  focusing  on  impacts 
and  issues  at  the  various  receiving 
bases. 

The  other  EIS  will  cover  the  final 
disposition  of  the  facilities  and  the  Air 
National  Guard  (ANG)  KC-135 
Squadron  at  Pease  AFB.  If  local 
authorities  do  not  elect  to  operate  Pease 
AFB  as  an  airport  then  the  ANG  unit 
will  be  relocated.  This  process  also 
involves  laws  and  community  issues 


quite  different  from  the  comparatively 
straightforward  steps  involved  in 
dosure  (i.e.  halting  operations  and 
removing  equipment  and  personnel). 
Although  the  Air  Force  is  only  in  the 
rudimentary  stages  of  considering 
disposal  proposals,  the  scoping  process 
is  beginning  at  this  time  because  the  Air 
Force  desires  to  solidt  community 
comments  at  the  eariiest  opportunity. 

The  Air  Force  will  condud  a  public 
scoping  meeting  on  February  15, 1989  to 
obtain  public  input  This  iiqrat  will 
assist  in  determining  the  nature,  extent 
and  scope  of  the  issues  and  concerns  to 
be  addressed  in  the  EISs.  Notice  of  the 
time  and  place  of  the  planned  meeting 
will  be  made  available  to  local  offidals 
and  aimounced  in  die  news  media.  The 
scoping  process  may  also  indude  other 
meetings  with  local  offidals,  either 
before  or  after  the  public  meeting.  In 
addition,  anyone  may  write  to  the  Air 
Force  with  comments  on  the  scope  of 
the  EISs.  To  assure  the  Air  Force  will 
have  suffident  time  to  consider  public 
input  on  issues  to  be  induded  in  the 
EISs,  comments  should  be  forwarded  to 
the  addressee  listed  below  by  March  15. 
1989. 

After  scoping  and  analysis  of  die 
dosure  process,  the  Air  Force  may  find 
that  the  environmental  impacts  are 
insuffidrat  to  justify  preparation  of  the 
EISs.  If  so,  the  Air  Force  would  prepare 
environmental  assessments  and 
Findings  of  No  Significant  Impact  Both 
documents  would  be  pubUdy 
announced  and  publidy  available. 

For  further  information  concerning  die 
mSs,  contact  Mr.  Wayne  Wiley,  HQ 
SAC/DEPV,  Offutt  AFB.  NE  68113.  (402) 
294-3684. 
Patty ).  Caanar, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc  80-3147  Filed  2-7-88;  UM  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  8BWICE8 

BocM  JecuiHy  Adinlnistrstlon 


r.  Social  Security  Administratioo, 
HHS. 
action:  Notice  of  meeting. 


n  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  this  notice  announces  die 
schedule  and  proposed  agenda  of  the 
first  meeting  of  the  Disability  Advisory 
Committee  (the  Committee).  This  notice 
also  describes  the  purpose,  structure, 
and  termination  date  of  the  Committee. 

OATK  February  22. 1989, 10:00  a  jn.  to 
5M  p  jn.;  Febniary  23, 1989, 9:00  ajn.  to 
3:30  pjn. 

<U)DlllWi  Hubert  H.  Humphrey  Building. 
Room  800, 200  Independence  Avenue 
SW.,  Washington.  DC  20201. 

ran  niRTHBI  MRNMATION  CONTACT: 
Jean  R  Hinddey.  Executive  Director. 
Disability  Advisory  Committee.  P.O. 


Box  17064.  Baltimore.  Maryland  21235. 
(301)965-1646. 

sumaMNTAiiv  mponmation:  The 
Committee  is  established  and  governed 
by  the  provisions  of  section  1114  of  the 
Sodal  Security  Act.  as  amended,  and 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  as  amended.  (Pub.  L  92- 
463). 

The  purposes  of  the  Committee  are  to 
study  &e  Social  Security  administrative 
review  iwocess  (known  as  the  "appeals 
process"),  receive  and  omsider  public 
views  on  reform,  and  make  a  report  and 
reconunendations  to  the  Commissitmer 
of  Social  Security  (die  Commissioner). 

The  Committee  is  to  submit  a  report 
consisting  of  its  findings  and  any 
recommendations  to  the  CommissicMier 
of  Social  Security. 

The  Committee  will  terminate  after 
the  specified  report  is  submitted  to  the 
Commissioner. 

The  Commissioner  has  appointed  the 
members  of  the  Committee.  This  notice 
announces  the  first  meeting  of  die 
Committee.  The  Committee  is  chaired  by 
Dr.  John  E.  Affeldt 


This  meeting,  v^ch  is  organizational 
in  nature,  is  open  to  the  public  to  the 
extent  that  space  is  available.  We  will 
publish  another  Fedeial  Begistsr  notice 
soliciting  public  views  and  eiqilaining 
how  written  statements  and  testimony 
of  the  public  will  be  taken. 

A  transcript  of  the  Committee  meeting 
will  be  made  available  to  the  public  on 
an  at-cost-of  duplication  basis.  The 
transcript  can  be  ordered  from  the 
Executive  Director  of  die  Committee. 

The  propoaed  agenda  includes 
Iniefii^  on  die  current  processes,  widi 
an  enqihasis  on  disability  appeals  under 
the  Social  Security  and  Siq>plemental 
Security  Income  programs;  an  overview 
of  issues  the  Committee  must  consider 
the  development  of  plans  for  future 
Committee  meetings;  and  such  other 
business  as  the  chairperson,  the 
Executive  Director,  or  the  membership 
may  put  before  the  Coumittee. 

Dated  Febnuuy  3, 1968. 
}6aD  H.  HBckMjr. 

Executive  Director,  Disability  Adriaoty 
Cmnmittee. 

[FR  Doc  8B-3157  Filed  2-7-80;  11:43  «■] 
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1>pcar  Priat 

(Company  or  penonal  name) 


All  pricea  include  regular  domestic  poitage  and  handling  and  are  subject  to  change. 


(Additional  artdirw/anemioB  line) 


(Street  addres*) 

(City.  SiaK.  ZIP  Code) 

L_ >  

(Daytime  phone  iachiding  area  code) 


3.  Flinai  ckoaat  tHiad  af  psyacat: 

[J  Check  payable  to  the  Superintendent  of  DocumenU 
D  GPO  Deposit  Account         I    I    I    I    I    I    I    l-fl 
O  VISA  or  MasteiCard  Account 

I  I  I  I  I  I  I  I  I  M  I  I  I  I  I  I  iT-n 


(Cicdii  card  cxpinaiaa  dale) 


ntmk  yom  for  your  anUrl 


(Sigaaure) 
4.  Mai  T«:  Superintendent  of  Documenu.  Government  Printii^  Office.  Washii^ton.  D.C.  20402-9371  qUv.  1-1-89) 


VOL 

54 

ISS 

25 

FE 
8 

1989 

UMI 

No.  26 

^ 

- 

- 

2-9-89 
Vol.54 

Thursday 
February  9,  1989 

.  ■  ■ 

- 

^^ 

, 

J 

• 

■.- 

W^~~M 

t. 

r^.m 

"% 

United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


».»»»:.V»*»»:*:****«**S-OIGIT      48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penally  for  private  use,  $300 


A   FR   SeRlASOOS   NOV      89 
SCRIALS   PI?OCeSSING 
«Jf4IV    MICROriLMS    INTL 
300   H   ZCCB   RO 
f^m   *«?eOR  MI      48106 


2-f-M 

VOL  64 

No.  28 
IIS-43tB- 

^    -  -  -^           --^'--                    ' 

Thursday 
February  9,  1989 

-     " 

DiiaRugi  OB  How  To  Un  IIm  Federal  Regbter— 
iHue. 

yMfaaafaariaafa^y 

^  yg^ 

BEST  COPY  AVAILABLE 


n 


F»deg«l  Register  /  Vol  54.  No.  26  /  Thursday.  February  9, 1989 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(cot  publiahed  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20406,  under  the 
Federal  Register  Act  (49  StaL  50a  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I)-  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Fadaral  Ragister  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agendas.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Docimients  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
th^  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 


The  Fedacal  Ragistar  will  be  furnished  by  mail  to  subscribers 
for  1340  per  year  in  paper  form:  tl85  per  year  in  microfiche 
form:  or  t37,S00  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  tl.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $17iM  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington.  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  FadanI  Ragiatas. 

How  To  Oto  TUs  Pubiicatioo:  Use  the  volume  number  and  the 
page  number.  Example:  54  FR  12345. 


FOK 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  penon  who  uies  tlie  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:       The  OfRce  of  the  Federal  Register. 


WHAT^ 


WHY: 


Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  sccess  to  information 
necessary  to  research  Federal  agency  regulations  which 
direcdy  sRect  them.  There  will  be  no  discussion  of 
spedflc  agency  regulations. 


WASHINGTON.  DC 

WHEN:    February  28,  at  9iW  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC 
RESERVATIONS:  202-523-5240 

AUSTIN,  TX 

%VHEN:    February  22,  at  MO  ajn. 
WHERE:    Lyndon  Balnea  lohnaon  Library 
8th  Floor,  2313  Red  River 
Street  Austin,  TX 
RESERVATIONS:  Call  die  Houston  Federal 
Infonnation  Center 
Austin:    BU-471-54S4 
San  Antonio:    SU-224-4471 
Houston:    7U-228-2552 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 

Subscriptioos: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

Singia  oopiaa/back  copiaa: 

Paper  or  fiche 

Magnetic  tapes  .> 

Problems  with  public  single  copies 

FEDERAL  AGENCIES 
SubaciiptkMs: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  agency  subscriptions 

Aids 


202-783-3238 
27S-8328 
275-3054 


783-3238 
275-3328 
275-3050 


523-S240 
275-.3328 
S23-S24S 


For 

ai  Iks  end  of  lUs  iaaiw. 
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See  also  Intemational  Trade  Adrainistration;  National 
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Technical  Information  Service 
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DEPARTMENT  OF  AQRtCULTURE 
Agricultural  Marlcating  Sarvica 

7CFRn>t11S0 

[DA-88-124] 

Dairy  Promotion  Progran^ 
Awn  Jmtnti  to  Mia  Ordar 

Aomcv:  Afrioultural  Maiketk^  Service, 

USDA. 

action:  Final  rule. 

summary:  Thia  actkn  amends  the  Dairy 
Promotkn  and  Research  Order  to 
modify  the  oooipoaidoa  of  the  Natiooal 
Dairy  Promotion  and  Research  Board  by 
addkig  one  Board  seat  to  Region  2 
(California)  and  removing  one  Board 
seat  firom  ResJon  S  (^nnesota.  North 
Dakota,  and  South  Dakota),  lite 
ameBdment.  a*  propoeed  l^  the 
National  Dairy  Itemotion  and  Research 
Bofl^  that  administers  the  order,  is 
necessary  to  reflect  changes  in  milk 
production  pattenu  that  have  occurred 
since  the  initial  Board  was  established 
in  1984.  The  modificatioa  of  the  number 
of  Board  seats  for  the  two  regions  is 
necessary  so  that  the  Board  will  best 
reflect  the  1967  geographic  distribution 
ol  milk  production  volume  in  the  United 
States. 
EFFCCnVI  OATC  May  1. 1989. 


.  O^^w 


ICONTaCTS 

Marda  Gibney,  Quel  Promotiao  and 
Reeeardi  Staff.  USDA/AMS/Dairy 
Divisioa,  Room  2834.  Sooth  Building. 
P.O.  Box  96456.  Washington.  DC  2009&- 
6456.  (202)  447-6861. 
SUPnSKNTARV  MFOMIATION:  Prior 
dociUBent  in  this  proceeding:  Invitation 
to  Submit  Comments  on  Proposed 
Amendments  to  the  Order  Issued  on 
November  23, 1868:  published  on 
November  29, 1988  (53  FR  47956). 

The  Rquiatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  rule  on  small 
entities.  Pursuant  to  5  U.S.C  605(b).  the 


Administrator  of  the  Agricultural 
Markedag  Service  has  certified  that  this 
actton  would  aot  have  a  sigmiBcant 
eccmomic  impact  on  a  substantial 
number  of  small  entities.  Hiis  change  in 
the  compositioa  of  the  National  Dairy 
Promotion  and  Research  Board  will 
result  in  no  ecoaomic  effect  on  any 
entity  engaged  in  the  dairy  industry. 
Also,  ttiis  rule  has  been  reviewed  under 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-maioT"  rule 
under  the  criteria  contained  therein. 

Preliminary  Statemeat 

The  Dairy  Promotion  and  Research 
Order  specifies  that  die  National  Dairy 
Promotion  and  Research  Board  shaQ 
review  the  geographic  distribution  of 
milk  production  vohmie  ftroughout  the 
United  States  and.  If  warranted,  shall 
recommend  to  the  Secretary  a 
reapportioranent  of  die  regions  and/or  a 
modification  of  members  from  regions  to 
best  r^ect  the  geogrepMc  distribution 
of  milk  production.  The  order  abo 
spectfies  the  formula  to  be  used  to 
determine  tfie  ntunbo'  of  Board  seats  to 
represent  each  of  the  13  geographic 
regions  of  the  country.  Under  the 
formala.  total  aiiflc  production  for  the  48 
Stotes  for  the  previous  calendar  year  is 
divided  by  36  to  determine  a  factor  of 
pounds  of  milk  represented  by  each 
Board  m«nber.  The  resulting  factor  is 
then  divided  into  Ae  pounds  of  milk 
produced  in  each  region  to  detenaioe 
the  number  of  Board  members  for  eadi 
region. 

The  initial  Board  established  in  1964 
was  based  cm  1963  milk  producticm. 
Each  Board  member  represented  about 
3.875  million  pounds  of  the  139.509 
million  pounds  of  milk  produced  in  the 
48  States  during  1963.  During  1887,  total 
milk  production  increased  to  142.271 
million  poimds,  which  indicates  that 
each  of  die  36  Board  members  would 
represent  3,952  million  pounds  of  milk. 

Based  on  a  review  of  the  1987 
geographic  distribution  of  milk 
production,  the  Board  has  concluded 
that  the  number  of  Board  members  for 
two  of  the  13  geographic  regions  should 
be  changed.  Milk  production  in  Region  2 
(California)  increased  to  17,934  miUion 
pounds  in  1987  from  14,743  million 
pounds  in  1983,  indicattag  4.54  Board 
members  baaed  on  1967  production 
(17.934  divided  by  3,952  =  4.54) 
compared  to  3.8  Board  membes  based 
on  1983  production  (14,743  divided  by 


S37S  =  3  JO).  Also,  milk  production  in 
Region  5  (Minnesota,  North  Dakota  and 
South  Dakota)  decreased  to  13.298 
milUon  pounds  in  1987  from  13332 
million  pounds  in  1983,  indicating  3.38 
Board  members  based  on  1987 
production  (13,296  divided  by  3.952  = 
3.36)  compared  to  3.57  Board  members 
based  en  1983  production  (13,832 
divided  by  3374  ==  3.57).  Thus,  the 
Board  proposed  that  the  number  of 
Board  members  for  Region  2  be 
increased  from  four  to  five  and  diat  the 
number  of  Board  members  for  Re^on  5 
be  decreased  from  four  to  three  so  that 
die  Board  will  best  reflect  the 
geographic  distribution  of  milk 
production  volume  throu^out  die 
United  States. 

A  notice  of  the  proposed  amendment 
to  the  order  to  modify  the  composition 
of  die  Boud  %ras  published  hi  the 
Fedend  Register  on  November  29, 1988. 
Interested  parties  were  invited  to  submit 
vrritten  comments  on  the  proposal  by 
December  28. 1988. 

Hndings 

Four  comments  were  received  in 
reeponae  to  die  tnvitation  to  submit 
written  comments  on  the  proposal  to 
add  one  Board  seat  to  Region  2  and 
remove  one  Bond  seat  from  Region  5. 
The  Califoniia  Fann  Bureau  Federation 
supported  die  change  on  the  basis  diat 
such  a  modification  would  result  in  a 
National  Dairy  Promotion  and  Research 
Board  that  best  reflects  die  geographic 
distribution  of  mift  production  volume 
throughout  the  United  States.  Three 
comments  opposed  the  proposed 
modification.  However,  for  reasons 
hereinafter  set  forth,  such  comments  do 
not  provide  a  basis  for  either  revising  or 
denying  the  proposed  amendments  to 
the  order.  Consequently,  the  proposed 
amendments  to  the  order  as  contained 
in  the  notice  of  proposed  rulemaking  are 
hereby  adopted  as  a  final  rule. 

A  comment  filed  on  behalf  of  the 
Farmers  Union  Milk  Marketing 
Cooperative,  the  ^finnesota  Farmers 
Umon  and  die  Soudi  Dakota  Fanners 
Union  indicated  that  dairy  farmers  in 
the  Upper  Mdwest  would  be  unfairiy 
penalized  by  the  removal  of  one  Board 
seat  from  Region  5.  They  contend  that 
the  pnqraeal  would  contradict  goals  of 
other  (kory  programs  to  reduce  surplus 
milk  production  since  producers  in 
Region  5  states  would  be  penalized  for 
reducing  production  while  dairy  farmers 
in  California  would  be  rewarded  for 
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increasing  production.  In  addition,  the 
North  Dakota  Farmera  Union  indicated 
that  it  would  be  inappropriate  to 
continue  a  Board  structure  that  rewards 
regional  production  increases.  This 
organixation  also  suggested  that  Board 
representation  be  based  on  the  number 
of  producers  in  each  region  rather  than 
on  the  volume  of  milk  production. 

While  overall  surplus  milk  production 
is  a  matter  of  concern,  the  regional 
distribution  of  production  is  a  factor  that 
cannot  be  ignored  in  the  composition  of 
the  National  Dairy  Promotion  and 
Research  Board  A  failure  to  recognize 
changes  in  regioncd  production  patterns 
would  result  in  maintaining  a  Board 
composition  that  contradicts  the  order 
requirement  to  establish  a  Board 
composition  that  best  reflects  the 
geographic  distribution  of  milk 
production  volume  in  the  United  States. 
Both  the  order  and  the  enabling 
legislation  specify  that  milk  production 
volume  is  the  controlling  factor  in 
establishing  Board  representation. 

Land  OXakes,  Inc.  (LOL)  also 
opposed  the  reduction  of  the  number  of 
Board  seats  for  Region  5  and  proposed, 
as  an  alternative,  that  Region  5  be 
reapportioned  to  include  the  States  of 
Nebraska  and  Iowa,  which  are  currently 
included  in  Region  7  along  with  the 
States  of  Illinois  and  MissouiL  LOL 
contends  that  such  an  expanded  Region 
6  would  be  appropriate  since  the  same 
maiketing  organizations  operate  across 
the  territory  and  that  marketing  and 
production  conditions  in  the  States  of 
Nebraska  and  Iowa  are  similar  to  those 
that  exist  in  Minnesota,  North  Dakota 
and  South  Dakota. 

There  is  no  indication  of  widespread 
support  among  dairy  farmers  for  a 
reapportionment  of  Regions  5  and  7,  or 
other  regions  that  might  in  turn,  be 
affected  by  such  reapportionment  It  is 
likely  that  any  change  in  the  territory  in 
any  of  the  current  13  regions  would  lead 
to  further  reapportionment 
considerations  because  of  the  changes 
in  Board  seats  that  would  occur.  For 
example,  the  reapportionment 
recommended  by  LOL  would  result  in 
the  loss  of  two  Board  seats  for  Region  7 
as  well  as  in  increase  of  one  Board  seat 
for  Regions  2  and  5.  Consequently,  any 
consideration  for  a  reapportionment  of 
regions  requires  a  broader  base  of  input 
and  consideration  by  the  industry  than 
was  generated  by  this  proposed  action. 
Although  reapportionment  may  be  a 
valid  option  for  future  consideration,  it 
does  not  appear  to  be  appropriate  at  this 
time  in  view  of  the  apparent  lack  of 
widespread  support  and  the  lack  of  any 


Indication  that  substantial  consideration 
has  been  devoted  to  the  issue  by  the 
dairy  industry  or  organizations  involved 
in  the  nominations  process. 

LOL  also  suggested  that  any 
implementation  of  any  amendment  be 
delayed  until  after  new  Board 
appointments  are  made.  LOL  noted  that 
the  nomination  process  to  fill  expiring 
terms  is  already  imder  way  and  that  the 
invitation  to  submit  nominations 
includes  an  expiring  Board  seat  for 
Region  5  that  would  not  be  filled  if  the 
proposed  amendment  is  adopted.  Thus, 
LOL  contends  that  organizations  that 
submit  nominations  for  Region  5  have 
no  way  of  knowing  if  their  nominations 
will  be  considered  and  also  that  it  iiThot 
known  if  there  wrill  be  sufficient 
nominations  to  fiU  the  additional  Board 
seat  for  Region.  2. 

The  nomination  process  to  fill 
expiring  terms,  as  well  as  the  proposed 
amendment  to  the  composition  of  the 
Board  are  factors  that  are  known  by 
those  organizations  that  submit 
nominations  to  serve  on  the  Board 
There  is  no  indication  that  anything  of 
significance  would  be  lost  by  inviting 
nominations  to  fill  a  Board  seat  for 
Region  5  that  would  be  removed  as  a 
result  of  this  amendment  or  that  there 
would  be  insufficient  nominations  to  fill 
the  additional  Board  aeat  created  for 
Region  2.  A  failure  to  amend  the  order  at 
this  time  would  result  in  continuing,  for 
an  additional  year,  a  Board  composition 
that  does  not  reflect  the  most  recent 
geographic  distribution  of  milk 
production. 

In  this  regard  the  order  should  be 
amended  effective  May  1, 1980.  Such 
date  is  appropriate  since  Board 
members  serve  until  April  30  of  the  year 
in  which  his/her  term  expires  and  a  new 
Board  with  up  to  one-third  of  the  Board 
members  being  replaced,  is  seated  on 
May  1  of  each  year.  Thus,  such  effective 
date  for  the  modification  of  the  number 
of  Board  members  for  Regioiu  2  and  5 
will  be  the  least  disruptive  to  the 
functioning  of  the  Board 

List  of  SubjacU  in  7  CFR  Part  1150 

Milk,  Dairy  products.  Promotion, 
Research. 

It  is  hereby  determined  that  7  CFR 
Part  1150— Dairy  Promotion  Program,  be 
amended  as  follows: 

PART  1150->OAIRY  PROMOTION 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  1150  continues  to  read  as  follows: 


AuliMtUy:  Pab.  L  W-lSa  07  Stat  1128. 

2.  In  I  llsaiSl,  paragraphs  (a)  (2)  and 
(5)  are  revised  to  read  as  follows: 

11180.131 


(a)  *  *  * 

(2)  Five  members  from  region  number 
2  comprised  of  the  following  State: 
California. 

(5)  Three  members  from  region 
number  five  comprised  of  the  foUowng 
States:  Minnesota,  North  Dakota  and 
South  Dakota. 


Effective  date:  May  1. 1989. 

Signed  at  Wasliingtoii,  DC.  on  Januaiy  19, 
1968. 

Kannetfa  A.  Gillas, 

Assistant  Secretary  of  Agriculture.  Marketing 
and  Inspection  Services. 
\FK  Doc.  89-3106  Piled  2-6-69;  6:45  am] 
aaxancooe  mio-«-m 


FARM  CREDIT  ADMINISTRATION 
12CFRPart61S 

FundbiQ  and  riacal  Affakrai  Loan 
PoBdaaand  OpaFationi,  and  Fundbif 
Oparationa;  Effactlva  Data 

AOCNCV:  Farm  Credit  Administration. 
action:  Notice  of  effective  date. 


;  The  Farm  Credit 
Administration  (FCA)  published  final 
regulations  under  Part  615,  October  13, 
1968  (S3  FR  40033).  The  final  regulations 
to  Part  615  relate  to  the  capitalization  of 
Farm  Credit  System  banks  and 
associations  and  set  forth  the  statutory 
requirements  for  capitalization  bylaws, 
requirements  for  the  issuance  and 
retirement  of  equities  in  order  to  qualify 
as  permanent  capital,  requirements 
designed  to  ensure  implementation  of 
cooperative  principles,  disclosure 
requirements  for  the  issuance  of 
eqidties,  requirements  for  retirement  of 
equities,  and,  for  banks  for  cooperatives, 
a  minimum  requirement  for  additions  to 
unallocated  surplus.  In  accordance  with 
12  U.S.a  2252,  tiie  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
February  9, 1989. 

imcilVI  OATK  February  9, 1989. 
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TOR  MHTNIR  MPORMATION  CONTACT! 

William  G.  Dunn.  Chief.  Fmandal 
Analysis,  and  Standards  Division. 
Farm  Credit  Administration.  1501 
Farm  Credit  Drive,  McLean.  Virginia 
22102-509a  (703)  883-4402.  or 

Dorothy  J.  Aooata,  Senior  Attorney. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  Virginia  22102- 
5090.  (703)  883-4020.  TDD  (703)  883- 

(12  U.S.C.  2252(a)  (9)  and  (10)) 

Dated  February  6. 1969. 
Da«klA.IfflL 

Secretary.  Farm  Credit  Administration. 
{PR  Doc  89-3104  FOed  2-»-a6: 8:45  am] 


12  CFR  Part  624 

Reguialory  Accounting  Praetieaa; 
Effactlva  Data 

AOaNCV:  Farm  &edit  Administration. 
action:  Notice  of  effective  date. 


r.  The  Farm  Credit 
Administration  (FCA)  published  final 
regulations  under  Part  624,  October  13. 
1988  (53  FR  40049).  The  final  regulations 
to  Part  624  relate  to  the  use  of  regulatory 
accounting  practices  (RAP)  by  Farm 
Credit  institutions  and  authorize  diem  to 
use  RAP  for  certain  interest  rate 
evaluations  and  extend  the  use  of  RAP 
imiti  1992.  In  accordance  with  12  U.S.C 
2252,  the  effective  date  of  die  final  rule 
is  30  days  from  the  date  of  publication  in 
the  Federal  Register  during  which  either 
or  both  Houses  of  Congress  are  in 
session.  Based  on  the  records  of  the 
sessions  of  Congress,  the  effective  date 
of  the  regulations  is  February  0. 1980. 

EFFECTIVC  DATC  February  9. 1989. 

ran  FURTMEII  mPORMATION  CONTACT: 

Thomas  L  Dalton,  Staff  Accountant 
Office  of  Analysis  and  Supervision. 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  Virginia 
22102-5090,  (703)  883-4475,  or 

Gary  L  Norton.  Senior  Attorney.  Office 
of  General  Counsel,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive,  McLean.  Virginia  22102-5090, 
(703)  883-«02a  TDD  (703)  883-4444 

(12  U.&C  22S2(a)  (9)  and  (10)) 
Dated:  Febraaiy  6, 1969. 

DavidA.HUl. 

Secretary.  Farm  Credit  Administratioa. 

(FR  Doc  69-3105  Filed  2-6-89: 8:45  am] 

MLUNQ  COOK  STOS-ei-a 


SMALL  BUSINESS  ADMINISTRATION 

13CFRPart106 
[Rev.  4,  Amdt  19] 

Loana  to  State  and  Local  Davalopniant 
Companiea 


:  Small  Business  Administration 
(SBA). 
action:  Fmal  rule. 

aUMMARV:  This  final  rule  is  limited  to 
carrying  out  the  mandate  of  Pub.  L 100- 
590,  approved  November  3, 1988, 
requiring  amendments  to  die 
develoimtent  company  regulations  in 
part  106  of  Tide  13,  Ch.  1  of  the  Code  of 
Federal  Regulations  (CFR).  The  new 
provisions  relate  to  a  number  of  issues 
affecting  SBA's  development  company 
program:  (1)  SBA's  policy  on  rural 
economic  (tevelopment:  (2)  an  excQ>tk>n 
to  SBA'a  alter  ego  rule;  (3)  easing 
restricticms  on  leasing  development 
company  financed  new  construction:  (4) 
SBA's  authority  to  preempt  state  usury 
laws;  (5)  ^A's  sale  of  guaranteed 
development  oompany  debentures  to 
investors  made  permanent  and  (6)  a 
prohibition  on  government  agencies 
restricting  SBA  development  company 
operations  by  requiring  that  they  assist 
only  certain  types  of  businesses. 

DATE8:  This  rule  is  effective  February  9, 

1980.  The  provision  relating  to  SBA's 

preemption  of  State  usury  laws 

(5 10a503-8(b)(4))  expires  October  1, 

1990. 

AOORcaa:  Written  comments  may  be 
sent  to  the  Office  of  Economic 
Development  Small  Business 
Administration.  Room  720. 1441  L  Street 
NW.,  Washington.  DC  20416. 
FOR  niRTHER  aifORaWTIOM  CONTACT 
LeAnn  XI  OUver,  Financial  Analyst 
Office  of  Economic  Develoinnent  (202) 
653-6986. 

8UPPLEMENTARV  INFORMATION:  PubUc 
Law  100-590,  the  Small  Business 
Administration  Reauthorization  and 
Amendment  Act  of  1988  (Act),  requires 
several  amendments  to  SBA's 
regidations  of  the  development  company 
programs.  13  CFR  Part  108. 

(1)  Section  115  of  the  Act  emphasizes 
the  Congressional  purpose  of  fostering 
economic  development  in  rural  as  well 
as  urban  areas.  It  directs  SBA  to 
promote  the  economic  development 
program  in  rural  areas  and  to  develop  a 
plan  for  greater  outreach  of  procurement 
and  export  trade  in  such  areas.  This 
Congressional  emphasis  is  implemented 
by  new  paragrafrii  (b)  of  f  106.1  Policy. 

(2)  Section  114  of  the  Act  requires  an 
amendment  to  S  108.8(d).  Section 
108.8(d)(4)  required,  among  other  things, 


that  the  ownership  interests  in  the  small 
concern,  for  the  benefit  of  which  a 
property  was  acquired  by  a  borrower 
with  the  proceeds  of  an  SBA-guaranteed 
debenture,  and  the  ownership  interests 
in  such  borrower,  be  completely 
identical,  and  remain  so  until  repayment 
of  the  loan.  The  new  rule  provides  that 
such  identity  shall  not  be  required  at  a 
family  group  [consisting  of  father, 
mother,  son.  daughter,  wife,  husband, 
brother  or  sister)  if  SBA  determines  on  a 
case-by-case  basis  that  the  SBA 
guarantee,  the  family  group  ownership 
and  the  loan  will  benefit  the  small 
concern  substantially.  The  second  rule 
promulgated  here  amends  {  106Ji(d)(4) 
in  accordance  with  this  statutory 
mandate. 

(3)  Section  108.503-((a)  <tf  13  CFR 
provided  that  the  proceeds  of  an  SBA- 
guaranteed  development  company 
debenture  or  loan  could  be  usied  to 
finance  construction  of  a  new  fadhty  for 
an  eligible  small  concern,  if  the 
following  conditions  were  met  (1)  Not 
more  than  fifteen  percent  of  the  space  in 
such  project  would  be  leased  out  to  third 
parties,  (2)  reasonable  projections 
indicated  that  the  small  concern  would 
need  the  additional  space  within  three 
years,  and  it  is  not  feasible  to  build  an 
addition  in  the  future.  That  paragraph 
also  provided  that  the  small  concern 
may  lease  out  up  to  49%  of  the  space  in 
an  existing  facility  acquired  with  the 
proceeds  of  an  SBA-guaranteed 
debenture  or  loan.  The  new  law 
provides  that  a  small  concern  may  lease 
out  up  to  33%  of  sudi  a  newly 
constructed  fadUty,  if  reasonable 
projections  of  growth  demonstrate  that 
the  small  concern  will  need  additional 
space  within  three  years  and  will  fully 
utilize  the  entire  facihty  within  ten 
years.  The  provision  governing  the  lease 
of  space  in  an  existing  facility  was  left 
undianged  The  third  rule  promulgated 
here  carries  out  the  mandate  of  Section 
116(a]  of  the  Act 

(4)  The  fourth  rule  carries  out  the 
mandate  of  section  112(c)  of  the  Act 
which  authorizes  SBA  to  estabUsh  a 
maximum  legal  interest  rate  on  the  bank 
or  commercial  lender  portion  of  the 
development  company  loan  package. 
This  maximum  interest  rate  will 
override  state  law  and  control  all  legal 
disputes.  This  provision  is  intended  to 
encourage  more  section  504  loan  malcing 
authority  in  states  whose  usury  laws 
have  discouraged  banks  from  agreeing 
to  the  long  term  commitment  which  is  a 
prerequisite  to  the  section  504  program. 
This  pilot  program  will  be  repealed  on 
October  1, 1990,  tmless  Congress  and  the 
President  decide  to  extend  the  authority. 
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An  appropriate  insertion  is  made  to 
I  l(».5(»-6(b)(4). 

(5)  Section  112(a)  of  the  Act,  among 
other  things,  amends  section  504  of  the 
Small  Business  Investment  Act  15 
U.S.C.  e97a,  to  omit  any  reference  to  a 
pilot  program  to  sell  guaranteed 
development  company  debenttires  to 
investors,  and  makes  this  program 
permanent.  Accordingly,  the  fifth  rule 
revises  1 106.504  (b)  and  (c)  by  omitting 
references  to  the  temporary  nature  of 
the  debenture  sales  program  as  a 
mechanism  for  financing  the  acquisition 
of  fixed  assets  for  small  concerns. 

(6)  Finally,  section  117(b)  of  the  Act 
prohibits  any  United  States  department 
or  agency  from  linking  financial  support 
of  a  development  company  with  a 
restriction  on  the  type  of  small  business 
which  such  development  company  may 
assist  unless  such  department  or  agency 
provides  the  entire  project  assistance  to 
such  small  concern,  and  its  restriction  is 
limited  to  such  small  concern.  The  sixth 
and  last  rule  adds  a  new  1 108.506 
which  states  this  prohibition. 

Compliance  With  Executive  Orders 
12291  and  12612,  the  Regulatory 
FlexlbOity  Act  and  the  Paperwock 
Reduction  Act 

For  purposes  of  Executive  Order  - 
12291.  SBA  has  determined  that  the  rule 
is  not  a  major  rule.  SBA  estimates  that  it 
will  make  140  additional  loans  for  a 
total  of  $25  miUion  in  rural  areas  under 
the  first  rule.  Under  the  second  rule  we 
estimate  that  SBA  will  make  an 
additional  125  alter  ego  loans  to  family 
groups  for  a  total  of  $50  million.  Under 
the  third  rule,  we  estimate  that  SBA  will 
make  an  additional  50  loans  for  a  total 
of  $15  miUion  to  construct  new  business 
space  for  small  concerns  who  may 
initially  lease  out  up  to  one  third  to 
others.  Under  the  fourth  rule,  we  expect 
to  make  no  more  than  20  loans  for  an 
aggregate  of  $8  milUon.  The  fifth  rule  is 
editorial,  and  without  impact  on  the 
national  economy.  The  sixth  nde  also 
can  have  no  impact  on  the  economy, 
since  it  merely  forbids  other 
Government  agencies  to  interfere  with 
SBA's  management  of  the  development 
company  program  before  May  1, 1991. 
and  after  such  date  forbids  development 
companies  to  accept  funding  from  any 
source  if  such  funding  involves  any 
conditions  relating  to  the  types  of  small 
concerns  to  be  assisted,  or  imposes  any 
requirement  on  the  small  concerns  being 
assisted  under  this  program.  The  total 
impact  of  these  rules  may  thus  reach  at 
most  an  aggregate  of  $08  million  per 
year. 

SBA  is  also  certain  that  these  rules 
will  not  cause  an  increase  in  the  costs 
for  consumers,  individual  industries. 


Federal,  State  and  local  government 
agencies  or  geographic  regions,  and  will 
have  no  adverse  effects  on  competition, 
employment  investment  productivity  or 
iimovation. 

SBA  certifies  that  these  rules  do  not 
warrant  the  preparation  of  a  Federal 
Assessment  in  accordance  with 
Executive  Order  12612;  the  only  rule 
with  federalism  implications  is  the 
fourth  rule,  amending  S  108.503-6(b)(4). 
That  rule  tracks  section  112(c)(2)  of  Pub. 
L  100-59a  and  authorizes  SBA  to 
preempt  the  usury  laws  of  any  State  as 
they  impact  on  the  non-Federal 
financing  of  a  project  under  this  part  As 
the  implementation  of  the  Statute,  the 
provision  does  not  require  a  federalism 
assessment  under  the  Executive  Order. 

Inasmuch  as  the  amendments  here  set 
forth  do  no  more  than  implement 
statutorily  mandated  changes  to  the 
regulations  and  because  prompt 
notification  to  the  public  of  the  changes 
is  essential,  notice  of  proposed 
rulemaking  and  public  comment  thereon 
are  unnecessary,  and  therefore  not 
required  pursuant  to  5  U.S.C  553(d). 
SBA  is  publishing  this  rule  as  a  final 
rule,  effective  immediately.  Since  no 
notice  of  proposed  rulemaking  is 
required  by  |  553,  no  regulatory 
fiexibihty  analysis  is  required  under  the 
Regulatory  Flexibility  Act  specifically  5 
U.S.C  603. 

There  are  no  additional  reporting, 
recordkeeping  and  other  compliance 
requirements  inherent  in  these  rules 
which  would  come  under  the  Paperwork 
Reduction  Act  44  U.S.C.  Chapter  35. 
There  are  no  federal  rules  which 
duplicate,  overlap  or  conflict  with  these 
rules. 

The  legal  authority  for  these  rule 
changes  is  section  5(b)(6)  of  the  Small 
Business  Act  15  U.S.C.  634(b)(e)  and 
section  308(c]  of  the  Small  Business 
Investment  Act  15  U.S.C.  687(c). 

List  of  Subjacts  in  13  CFR  Part  106 

Loan  programs/business,  Small 
Business  Administration,  Small 
businesses. 

Accordingly,  Part  108  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PAim08-{AMENDED] 

1.  The  authority  citation  for  Part  106  is 
amended  to  read  as  follows: 

AutlKNity:  15  U.S.C  687(c].  095.  686.  687, 
6678.  e07b,  6070.  Pub.  L  100-590. 

2.  The  table  of  contenU  of  Part  108  is 
amended  by  striking  the  words  "pilot 
program"  after  "106.504"  and 
substituting  "Private  Debenture  Sales" 
therefor. 


3.  The  table  of  contents  of  Part  106  is 
further  amended  by  inserting  at  the  end 
thereof  a  new  center  heading 
"Assistance  by  other  Government 
agencies"  and  a  new  section  entitled 
"106.506  Restrictions  on  development 
company  assistance". 

4.  Section  108.1  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively,  and 
by  adding  the  following  new  paragraph 
(b)  to  read  as  follows: 

{106.1    PoHcy. 


(b)  The  purpose  of  the  development 
company  program  is  to  foster  economic 
development  in  both  urban  and  rural 
areas  by  providing  long  term  financing 
for  small  business  concerns  through  the 
development  company  loan  programs.  In 
order  to  carry  out  this  objective,  greater 
emphasis  shall  be  placed  on  the  needs 
of  rural  areas  and  the  promotion  of  the 
development  company  program  in  such 
areas. 


5.  Section  108.8(d)(4)  is  revised  to  read 
as  follows: 

}  106.6   Borrower  rs^uesfnents  eiM 


(d)  •  •  • 

(4)  The  ownership  intere8t(s)  in  the 
applicant  shall  be  completely  identical 
with  and  in  the  same  proportion  as  the 
ownership  intere8t(s)  in  such  operating 
small  concern,  and  this  identity  of 
interests  shall  remain  unchanged  until 
the  section  502  loan  or  503  loan  is  repaid 
in  full  or  if  SBA  sooner  gives  approval  to 
a  change:  Provided,  however,  That  SBA 
shall  not  decline  a  loan  or  a  guarantee 
to  an  apphcant  when  the  ownership 
interests  in  the  operating  small  concern 
and  in  such  applicant  are  not  identical 
and  in  the  same  proportion  solely 
because  one  or  more  of  the  following 
members  of  the  same  family  have  such 
interest  or  interests  in  one  and/or  the 
other  father,  mother,  son,  daughter, 
wife,  husband,  brother,  or  sister.  In  each 
such  case,  SBA  shall  make  a 
determination  that  such  ownership,  such 
guarantee  and  the  proceeds  of  such  loan 
will  substantially  benefit  the  operating 
small  concern. 


6.  Section  108.50a-4(a)  introductory 
text  is  amended  by  strildng  the  words 
"Up  to  fifteen  (15)  percent"  at  the 
beginning  of  the  fifth  sentence  thereof, 
and  inserting  instead  "Up  to  thirty-three 
percent  (33%)"  and  by  revising 
paragraph  (aK2)  thereof  to  read  as 
follows: 
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S106.S09-4    ProleetelgMNy. 

(a)  •  •  • 

(2)  Reasonable  projections  of  growth 
demonstrate  that  the  applicant  concern 
will  need  additional  space  within  three 
years  and  will  fully  utilize  such 
additional  space  within  ten  years,  and 

7.  Section  108.503-8  Third-party 
financing  is  tunended  by  revising 
pcu-agraph  (b)(4)  to  read  as  follows: 

1106,606-6    TNr««erty-tlnancing. 

•        •        •        •        * 

(b)*** 

(4)  SBA  shall  not  participate  in  a 
project  partially  financed  under  this 
part,  unless  the  interest  rate  on  the  other 
financing  is  legal  and  reasonable: 
Provided,  however,  where  the 
constitution  or  laws  of  any  State  limit 
the  rate  or  amount  of  interest  which  may 
be  charged,  taken,  received.or  reserved, 
SBA  shall  establish  for  any  commercial 
loan  which  funds  any  portion  of  the  cost 
of  such  project  (other  than  the  portion 
financed  pursuant  to  this  part],  a 
maximum  legal  rate  which  shall 
supersede  such  rate  prescribed  by  such 
State.  SBA  shall  publish  such  rate 
quarterly  by  a  Notice  in  the  Federal 
Regbter.  The  authority  to  establish  such 
rate  shall  terminate  on  October  1, 1990, 
unless  reenacted  by  Congress  and 
approved  by  the  President 


S  108.504    [AmsndMt] 

8.  Section  108.504  is  amended  by 
striking  the  caption  "Pilot  program"  and 
substituting  "Private  debenture  sales" 
therefor. 

9.  Section  108.504  is  further  amended 
by  revising  paragraphs  (b)  and  (c)  to 
read  as  follows: 

(b)  504  Program.  SBA  shall  conduct  a 
program  involving  the  sale  to  investors 
of  504  debentures  or  505  certificates,  as 
defined  in  §  108.2,  either  publicly  or  by 
private  placement 

(c)  Purpose.  The  terms  and  conditions 
upon  which  assistance  may  be  rendered 
under  this  section  shall  be  for  the  same 
purposes  and  shall  be  the  same  as  set 
forth  in  §S  108.503  to  108.503-15  of  this 
part,  except  as  superseded  by  this 
section. 

10.  A  new  section  is  added  at  the  end 
of  Part  108  to  read  as  follows: 

§106.506   Restriction  on  devetopment 


Prior  to  May  1, 1991  no  department  or 
agency  of  the  United  States  government 
which  provides  funding  to  any  State  or 
local  development  company  (including  a 
503  company)  shall  impose  any 
condition,  priority  or  restriction  upon 
the  type  of  small  business  which 


receives  financing  under  this  part  nor 
shaU  it  include  any  condition  or  impose 
any  requirement  directly  or  indirectly, 
upon  any  recipient  of  assistance  under 
this  part  Provided,  That  the  foregoing 
shall  not  affect  any  such  conditions, 
priorities  or  restrictions  if  the 
department  or  agency  also  provides  all 
of  the  financial  assistance  to  be 
dehvered  by  the  development  company 
to  the  small  business  and  such 
conditions,  priorities  or  restrictioiu  are 
limited  solely  to  the  financial  assistance 
so  provided  on  or  after  May  1, 1991,  no 
development  company  may  accept 
funding  from  any  source,  including  but 
not  limited  to  any  department  or  agency 
of  the  United  States  Government  if  sudi 
funding  includes  any  conditions, 
priorities  or  restrictions  upon  the  types 
of  small  businesses  to  which  they  may 
provide  financial  assistance  under  this 
part  or  if  it  includes  any  conditions  or 
imposes  any  requirements,  directly  or 
indirectly,  upon  any  recipient  of 
assistance  under  this  part:  Provided, 
That  the  foregoing  shall  not  affect  any 
such  conditions,  priorities  or  restrictions 
if  the  department  or  agency  also 
provides  all  of  the  financial  assistance 
to  be  dehvered  by  the  development 
company  to  the  small  business  and  such 
conditions,  priorities  or  restrictions  are 
limited  solely  to  the  financial  assistance 
80  provided. 

(Catalog  of  Federal  Domestic  Assistance 
59.013  State  and  Ix>cal  Development 
Company  L,oan8;  59.036  Certified 
Development  Company  Loans  (503  Loans); 
59.041  Certified  Development  Company 
Loans  (504  loans). 

Dated:  December  29, 198& 
Janiet  Abdnor, 
Administrator. 
[FR  Doc.  89-3007  Filed  2-8-89:  &-45  am] 

SNJJNQ  CODE  S02S-ei-M 


13  CFR  Part  121 

Small  Business  Size  Standard  for  Reel 
Estate  Agents  and  Managers 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  establishing  a 
permanent  size  standard  of  $1  miUion  in 
average  aimual  receipts  for  the  Real 
Estate  Agents  and  Managers  industry, 
Standard  Industrial  Classification  (SIC) 
code  6531_This  rule  is  necessary  to 
finalize  an  interim  emergency  final  rule 
size  standard  issued  July  3, 1985  and  to 
clarify  how  receipts  will  be  computed 
for  this  size  standard.  Its  purpose  is  to 
identify  that  segment  of  the  industry 
defined  as  smaU  business. 


CPFCCnVE  DATE  February  9. 1988. 

TON  RmTHn  mnnuAJtOM  contact 
Harvey  D.  Bronstein.  (202)  653-6373. 

SUPPLBNENTARY  MFOmiATION:  This  rule 
establishes  a  permanent  size  standard 
for  the  Real  Estate  Agents  and 
Managers  industry.  In  the  1985 
Emergency  Interim  Hnal  Rule  (50  FR 
27418),  SBA  explained  the  reasons  for 
the  selection  of  the  $1  million  in  fees 
and  commissions  size  standard.  It  also 
requested  public  comment 

To  summarize  the  1985  rule,  SBA 
indicated  that  the  primary  application  of 
the  size  standard  would  be  for  SBA's 
Economic  Injury  Disaster  Loans.  Due  to 
the  limited  availability  of  statistics  on 
the  real  estate  industry,  SBA  relied  to  a 
great  extent  on  trade  association 
sources,  in  this  case,  the  National 
Association  of  Realtors'  publications  on 
firm  size  distribution  and  average  firm 
size.  SBA  also  analyzed  statistics  fi^im 
Dun  and  Bradstreet 

SBA  found  that  average  firm  size 
ranged  fit>m  10  to  24  salespersons, 
depending  on  the  source  used. 
Commissions  per  employee  averaged 
$33,000  in  1984  dollars.  After  considering 
various  possible  size  standards  in  the 
1985  interim  rule,  SBA  selected  $1 
million  in  commissions,  equivalent  to  30 
employees.  This  level  was  selected 
because  it  includes  a  proportion  of  firms 
and  industry  sales  comparable  to  SBA's 
overall  proportion  of  firms  and  sales 
covered  by  size  standards  for  all 
industries,  and  because  it  was  below  the 
National  Association  of  Realtors'  large 
size  category  (see  50  FR  27419).  SBA 
received  no  comments  on  the  1985  rule. 

In  computing  small  business  eligibility 
for  this  industry,  SBA  will  include 
receipts  from  all  sources,  but  exclude 
monies  which  are  received  in  trust  for 
an  unaffiliated  third  party.  For  example, 
consider  a  firm  has  10  percent 
commission  on  $8  miUion  in  sales, 
$100,000  fiom  real  estate  management 
fees  and  $50,000  in  real  estate  appraisal 
fees.  The  $8  miUion  in  sales  that  are 
remitted  to  third  parties,  in  this  case  the 
seUers  of  properties,  would  be  excluded 
bom  the  calculation  of  annual  receipts. 
SBA  would  regard  the  firm  as  smaU 
business  with  $950,000  in  receipts, 
composed  of  $800,000  in  commissions 
and  $150,000  in  other  noncommissioned 
sources  of  income. 

The  exclusion  of  funds  received  in 
trust  for  unaffiliated  third  parties  is 
consistent  with  SBA's  Office  of  Hearings 
and  Appeals  decision  in  the  1985  Size 
Appeal  of  Morris  Travel  Corporation, 
No.  2228  (July  29, 1985),  concerning  the 
sales  of  airline  tickets  by  travel  agents 
on  behalf  of  the  airlines  and  is  similar  to 
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the  approach  now  U8«d  is  the  Bise 
standard  for  the  travel  agent  industry 
(see  53  FR 18820).  This  calculation  is 
described  in  footnote  10  of  the  size 
standard  table. 

Since  the  travel  agencies  industry,  like 
the  real  estate  agent  industry,  often 
receives  funds  in  trust  for  third  parties, 
i.e.,  a  property  owner  or  transportation 
carrier,  SBA  believes  it  appropriate  to 
apply  footnote  10  to  the  travel  agencies 
size  standard  and  has  done  so  in  this 
Bnal  rule.  The  footnote  makes  explicit 
Agency  policy  for  the  travel  agencies 
size  standard  that  has  been  followed 
since  the  decision  in  the  Size  Appeal  of 
Morris  Travel  Corporation.  The  size 
standard  for  the  travel  agent  industry 
(SIC  code  4724),  however,  remains 
unchanged  at  S500.0GO  as  stated  in  the 
SBA's  Bnal  rule  governing  that  industry, 
published  May  25. 1988  (53  FR  18820). 

CompHancs  With  Executive  Orders 
12291  and  12812.  Regulatory  HexiMUty 
Act  and  Paperwork  Reduction  Act  (5 
U.S.C  801,  et  seq.  and  44  U.S.C  Chapter 
35) 

This  final  rule  defines  which  firms  in 
the  Real  Estate  Agents  and  Managers 
industry  are  eligible  for  SBA's 
assistance.  It  is  not  expected  to  have  an 
annual  economic  impact  exceeding  $100 
million  per  year.  As  explained  in  the 
1985  interim  rule,  the  Economic  Injury 
Disaster  Loan  program,  the  primary 
application  of  the  rule,  is  too  small  to 
account  for  this  magnitude  of  impact  In 
addition.  SBA  believes  this  rule  is  not 
likely  to  result  in  a  major  increase  in 
costs  or  prices,  or  have  a  significant 
economic  effect. 

SBA  also  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  nor  does  it  contain 
recordkeeping  or  reporting  requirements 
subject  to  the  Paperwoik  Reduction  Act 
This  rule  is  nonmajor  because  SBA 
rarely  makes  loans  to  firms  in  this 
industry,  and  the  number  of  contracts 
set  aside  in  this  industry  is  small.  In  FY 
1987,  there  was  only  one  loan  for 
$279,000.  On  Government  procurements, 
real  estate  agents  and  managers  defined 
as  small  businesses  received  $49  million 
in  Government  contracts  in  FY  1987  of 
which  $5.4  million  was  awarded  on  a  set 
aside  basis. 

SBA  certifies  that  this  final  rule  would 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement 


Goverameot  property,  Grant  programs — 
business.  Loan  programs — business. 
Reporting  and  recordkeeping 
requirements.  Small  business. 

Accordingly,  Part  121  of  13  CFR  is 
amended  as  foUows: 

PART  121— (AMENDEDl 

1.  The  audiority  citation  for  Part  121  of 
13  CFR  continues  to  read  as  follows: 

Authority:  Sees.  3(a)  and  5(b)(6)  of  the 
Small  Business  Act,  15  U.S.C.  632(a]  and 
634(b)(6),  and  Pub.  L  99-591  and  99-661. 

9121^    [Amended] 

2.  In  8  121.2(d)(2)  in  Table  2  for  Major 
Group  47,  SIC  code  4724,  footnote  10  is 
added  to  column  3  to  read  as  follows: 

(d)  *  •  * 
(2)  *  *  * 


13  CFR  Part  123 


SIC 

^ 

Size 

SIC  Corte  In 

1967.  nol 

mad  in 

1972 

(N.E.C.'^Not 
elseMhera  ciassified) 

standarxtein 
number  of 
employees 
or  millions 
of  dollars 

4724 

Travel  agenciM. 

>*S0.5 

3.  In  9  121.2(d)(2)  in  Table  2  Major 
Group  65,  SIC  code  6531  is  revised  to 
read  as  follows: 

(d)*** 

(2)  •  •  • 


SIC 

Deacriplion 

Sq» 

<*=Naw 

SIC  Code  in 

1987.  not 

used  in 

1972 

(N.E.C.-Not 

WwWnw  ammtmmOf 

standsnte  in 
numbarof 

Of  vnMont 

ofeosvs 

6531 

NOW  MtflW  flQSntS  9ttO 

'*t1.0 

4.  In  9  121.2(dK2),  footnote  10 
following  Table  2  is  revised  to  read  as 
follows: 

**  As  measured  by  total  revenues,  but 
excluding  hiads  received  in  trust  for  an 
unaffiliated  third  party,  such  as  trackings  or 
sales  subject  to  commissions.  The 
commissions  received  would  l>e  included  as 
revenue. 

Date:  November  16, 198a 

|amae  Abdnor, 

Administrator,  U.S.  Small  Bmineas 
Adminittration. 

(FR  Doc  89-3006  Piled  2-8-89: 8:45  am] 


[Rev.ll-.AaidtlO] 
Dtaasler  Loans 

AOmCV:  Small  Business  Administration. 
ACTtON:  Final  rule. 

•UMMARV:  The  Small  Business 
Administration  is  publishing  three  final 
rules  relating  to  its  Disaster  Loan 
Program.  The  first  rule  promulgated  here 
amends  the  disaster  loan  regulation,  13 
CFR  Ch.  I.  Part  123,  by  authorizing  SBA 
to  establish  a  flexible  repayment 
schedule  during  the  first  two  years  of  a 
disaster  loan,  reflecting  the  borrower's 
ability  to  pay.  The  second  rule 
promulgated  here  harmonizes  SBA's 
disaster  loan  making  authority  with  the 
Federal  Emergency  Management 
Administration's  (FEMA)  standard  flood 
insurance  policy.  The  third  of  these  rules 
promulgated  here  clarifies  the 
procedures  which  SBA  will  use  to 
impose  the  statutory  penalty  of  150%  of 
the  loan  amount  on  disaster  loan 
recipients  who  misapply  disaster  loan 
proceeds. 

EFFECnvc  date:  February  9, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  Deputy  Associate 
Administrator  for  Disaster  Assistance. 
(202)  653-6879. 

SUPPtEMENTARY  INFORMATION:  On 
August  8, 1988,  SBA  published  a  Notice 
of  Proposed  Rulemaking  (NPRM  1;  53  FR 
29691)  proposing  the  first  two  rules 
promulgated  now  as  final.  The  comment 
period  ended  October  7, 1988.  No 
comments  were  received. 

On  August  31. 1988,  SBA  published 
anotiier  NPRM  (NPRM  2,  53  FR  33494) 
proposing  the  third  of  the  three  rules 
promulgated  now  as  final.  The  comment 
period  ended  October  31, 198&  No 
comments  were  received. 

The  first  amendment  to  SBA's  disaster 
regulations  promulgated  here  authorizes 
a  departure  from  the  standard 
repayment  schedule,  which  requires 
equal  monthly  payments  of  principal 
and  interest  beginning  five  months  after 
the  date  of  the  note,  and  permits  a 
choice  of  different  payment  terms  only  if 
the  borrower  can  show  a  seasonal  or 
fluctuating  income  flow.  There  are, 
however,  other  circumstances  in  which 
it  is  desirable  to  accommodate  a 
borrower's  individual  needs.  (See  NMIM 
1  for  examples.)  Under  the  final  rule,  in 
cases  of  a  definitely  foreseeable  change 
in  the  borrower's  circumstances,  SBA 
could  authorize  a  payment  plan  tailored 
to  the  borrower's  ability  to  make 
payments.  This  departure  from  the 
standard  payment  schedule  would  be 
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authorized  diuing  the  first  two  years  of 
the  note,  and  not  longer,  because  events 
are  difficult  to  predict  for  longer  periods. 
Accordingly,  9  123.9(a)  is  revised  to 
permit  accommodation  of  a  borrower's 
individual  needs  during  the  first  two 
years  of  repayment  notwithstanding  the 
absence  of  a  showing  of  seasonal  or 
fluctuating  income. 

The  second  amendment  promulgated 
here  is  geared  to  FEMA's  Standard 
Flood  Insurance  Policy,  44  CFR  Part  61. 
Appendix  A(2)  (1987).  That  policy 
excepts  from  its  coverage 

B.  A  building,  and  its  contents,  located 
entirely  in,  on,  or  over  water,  or  seaward  of 
mean  high  tide,  if  the  building  was  newly 
constructed  or  substantially  improved  on  or 
after  October  1, 1982. 

"Substantial  improvement"  is  defined  in 
FEMA's  regulations.  Briefly  sununarized, 
that  definition  considers  as  substantial 
improvement  any  repair  or  improvement 
of  a  structure  if  the  work  costs  at  least 
50%  of  the  market  value  of  the  8tructtu« 
either  before  the  improvement  or — if 
damaged — before  such  damage,  not 
incluchng  any  improvement  to  bring  the 
structure  "up  to  Code"  or  any  alteration 
of  a  historic  structure.  For  the  complete 
definition,  see  44  CFR  Ch.  1. 59.1  (1987). 
SBA  regulations  implementing  the 
National  Flood  Insurance  Act  Program, 
13  CFR  Ch.  I,  Part  116,  Subpart  B  (1988), 
require  flood  instuance  before  financial 
assistance  for  acquisition  or 
construction  purposes  in  FEMA- 
designated  special  flood  hazard  areas,  if 
such  insurance  has  been  made  available 
under  the  National  Flood  Insurance  Act 
of  1968, 42  U.S.C.  4011, 4012(a).  In  line 
with  the  Congressional  policy  that  "any 
Federal  assistance  *  *  *  will  be  related 
closely  to  all  flood-related  programs 
*  *  •  of  the  Federal  Government"  and 
"to  guide  the  development  of  proposed 
foture  construction  *  *  *  away  from 
locations  which  are  threatened  by  flood 
hazards,"  42  U.S.C.  4001(c)  (2)  and  (4). 
SBA  now  excludes  from  disaster  loan 
eligibility  those  same  structures 
excluded  from  FEMA's  hisurance 
coverage.  Accordingly,  a  new  paragraph 
is  added  to  9  123.14  which  tracks  closely 
FEMA's  exclusionary  language,  but 
makes  allowance  for  business  needs. 
For  example,  a  boat  house  needs  to  be 
on  the  water,  and  SBA  will  not  exclude 
a  boat  rental  business  from  eligibility, 
because  a  business  need  for  such 
location  can  be  shown. 

The  third  of  the  three  rules 
promulgated  now  clarifies  the 
procedures  which  SBA  will  use  to 
impose  the  statutory  penalty  on  disaster 
loan  recipients  who  misapply  disaster 
loan  funds. 


The  statute,  reprinted  below,  imposes 
a  liability  equal  to  one-and-one-half 
times  the  original  principal  amount  of  a 
disaster  loan,  on  a  borrower  who 
wrongfully  misapplies  the  proceeds  of 
such  loan.  Prior  to  this  rule,  the  statute 
was  reflected  in  13  CFR  123.24(d)  with 
respect  to  physical  disaster  loans,  and  in 
9  123.41(g)(3)  with  respect  to  economic 
injury  disaster  loans.  These  references 
are  deleted,  and  a  new  section  inserted. 
The  new  section  makes  clear  that  use  of 
disaster  loan  proceeds  contrary-  to  the 
use  schedule  in  the  Loan  Authorization 
and  Agreement  (hereafter  "Agreement") 
will  be  deemed  a  misapplication  of 
funds.  Non-use  of  loan  proceeds  for 
authorized  purposes  after  a  specified 
mtiximum  period  of  time  will  also  be 
deemed  a  misapplication;  the  rule  sets  a 
maximum  term  of  60  days  from  the  date 
of  the  disbursement  check,  imless 
otherwise  approved  by  SBA  in  writing 
(see  NPRM  2  for  the  reasoning 
underlying  this  rule). 

The  rule  defines  "wrongful 
misapplication"  as  the  wUlful  use  of 
proceeds  contrary  to  the  Agreement 
These  words  are  intended  to  exclude 
from  the  statutory  term  minor  shifts 
permitted  by  SBA  within  the  use 
schedule  of  the  Agreement  For 
examples,  see  NPRM  2. 

The  rule  also  defines  the  statutory 
terms  "one-and-one-half  times  the 
original  amount  of  the  loan"  as  one 
hundred  and  fifty  percent  of  the  total 
amounts  disbursed  up  to  the  time  that 
SBA  notifies  the  borrower  of  the 
allegation  of  misapplication.  For 
justification,  see  NPRM  2. 

The  description  of  the  procedure  has 
been  slightiy  revised,  to  eliminate  an 
apparent  presumption  by  SBA  of  a 
misapplication.  liiis  implication  was  not 
intended.  The  regulation  now  speaks  of 
"indications"  instead  of  "evidence."  It 
offers  the  borrower  the  opportunity, 
upon  notice  from  SBA  by  certified  mail, 
to  refute  the  allegations  of 
misapplication,  or  in  the  alternative  to 
show  that  such  misapplication  has  been 
cured,  within  a  stated  period  of  at  least 
30  days,  or  more  if  SBA  permits.  Failure 
to  submit  such  rebuttal  or  evidence 
within  the  allotted  time  will  be  deemed 
an  admission  of  misapplication. 

If  such  rebuttal  or  evidence  is 
submitted,  the  director  or  manager  (or 
deputy  director  or  manager)  of  the  SBA 
office  named  in  the  notice  will 
determine,  within  30  days  of  receipt 
whether  the  answer  dispels  or  confirms 
the  allegations  of  misapplication.  If 
misapplication  is  determined,  the 
authorized  loan  amoimt  will  be  reduced 
to  the  aggregate  amounts  already 
disbursed,  and  the  case  transferred  to 
Uquidation  with  a  recommendation  that 


the  statutory  penalty  be  imposed.  If,  on 
the  contrary,  the  determination  is  that 
no  misapplication  has  occurred  or  that  it 
has  been  cured,  the  borrower  would  be 
promptiy  notified  accordingly  by 
certified  mail. 

Executive  Orders  12291  and  12612. 
Regulatory  Flexibility  and  Paperwork 
Management 

SBA  has  determined  that  the  rules 
promulgated  here  do  not  constitute  a 
major  rule  for  the  purposes  of  Executive 
Order  12291,  since  the  annual  effect  of 
this  rule  on  the  national  economy 
cannot  attain  $100  million.  In  this 
regard.  SBA  estimates  (based  on  Fiscal 
Year  1988)  that  the  flexible  repayment 
rule  may  affect  an  aggregate  loan 
volume  of  $13.2  million,  and  the  flood 
insurance  rule  $1.35  million.  The 
misapplication  rule  adds  no  regulatory 
requirement  to  the  prior  rule,  but  merely 
sets  forth  the  procedures  used  to 
implement  an  existing  requirement 
Accordingly,  it  has  no  impact  on  the 
national  economy.  Also,  these  rules  will 
not  result  in  a  major  increase  in  costs  or 
prices  to  consumers,  individual 
industries.  Federal,  State  and  local 
government  agencies  or  geographic 
regions,  and  will  have  no  si^iificant 
effects  on  competition,  employment 
investment  productivity  or  innovation. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act  5  U.S.C 
601  et  seq.,  these  rules  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It  is 
estimated  that  approximately  800  out  of 
approximately  15.000  disaster  loan 
borrowers  (roughly  5.3%)  will  benefit 
economicaUy  from  the  flexible 
repayment  plan,  and  that  about  100 
disaster  loan  applicants  will  be  affected 
by  the  flood  insurance  rule.  The 
misapplication  rule  is  procedural  only, 
and  has  no  substantive  effect  on  small 
entities. 

The  following  analysis  of  these 
provisions  is  provided  within  the 
context  of  the  review  prescribed  by  the 
Regulatory  FlexibUity  Act  (5  U.S.C  603). 

The  reasons  for  these  rules,  and  their 
purposes  are  as  follows: 

llie  rule  authorizing  fluctuating 
payments  during  the  first  two  years  of  a 
disaster  loan  is  designed  to  give  greater 
flexibility  to  SBA's  loan  officers  and 
disaster  loan  borrowers  where  rigid 
adherence  to  a  requirement  of  equal 
monthly  payments  of  principal  plus 
interest  may  adversely  affect  the 
borrower's  financial  situation,  reqture  a 
denial  of  the  loan,  or  require  a  longer 
payout  period.  Since  the  purpose  of 
SBA's  (Usaster  assistance  is  remedial 
close  attention  to  a  disaster  victim's 
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individual  circunutaooe*  is  preferable  to 
adherence  to  tUndardizad 
requirement*. 

The  rule  removing  structuree 
surrounded  by  water  from  disaster  loan 
eligibiUty  is  prompted  by  the  statutory 
requirement  that  all  Federal  flood 
assistance  programs  follow  integrated 
policies  (42  U.S.C.  4002(aK2)]. 

The  misapplication  rule  fills  a  prior 
omission  in  the  disaster  regulations, 
which  left  unstated  the  procedures 
governing  a  possible  imposition  of  the 
statutory  penalty  for  the  misapplication 
of  disaster  loan  funds. 

SBA  hereby  certifies  that  these  new 
rules  have  no  federalism  implications 
warranting  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612. 

SBA  estimates  that  the  rale  offering 
flexible  payment  terms  during  the  first 
two  years  of  a  disaster  loan  will  benefit 
800  disaster  victims,  out  of  an  average 
annual  disastnr  loan  volume  of  15,000 
loans.  The  rule  barring  structures 
surrounded  by  water  from  disaster 
assistance  is  estimated  to  affect  100 
such  structures  each  year.  No  estimate 
of  the  number  of  cases  in  which  SBA 
will  uncover  raisappttcation  of  disaster 
loan  funds  is  possible,  since  SBA  has 
hitherto  undertaken  few  investigetions 
in  this  regard. 

Then  ara  no  additional  raporting. 
recordkeeping  and  other  compliance 
requirameats  inherent  in  these  rules 
which  would  come  under  the  Paperwork 
Reduction  Act  44  U3.C  Chapter  35. 
There  ara  no  federal  rules  wUch 
du|)licate,  overlap  or  conflict  with  these 
rules;  SBA  views  its  policy  to  harmoniie 
its  disaster  assistance  policy  with 
FEMA's  as  supplementing  rather  than 
dupUcating  FEMA's  rule.  Tbera  ara  no 
si^iificant  alternate  means  to 
accomplish  the  ob|ectives  of  these  rules. 

The  legal  authority  for  these  rule 
changes  is  section  S(b)(6)  of  the  Small 
Business  Act  15  U.S.C  e34(b](e). 

List  of  SiriiiaGis  la  13  CFR  Part  US 

Disaster  assistance.  Loan  programs/ 
business.  Small  Biuiness 
Administration,  Small  businesses. 

Accordingly.  Part  123  of  Ch.  L  Title  IS, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  123-(AMENDED] 

1.  The  authority  citation  for  Part  123 
continues  to  read  as  fbllovrr 

Authority:  Sks.  S(b)(6),  7  (b).  (c).  (f)  of  the 
Small  Business  Act  IS  U.8jC  (»4(b)(6]  and 
630  (b).  (c).  [ly.  Pab.  L 100-990. 

2.  The  Table  «f  contents  of  Part  123  is 
amended  by  eddiBg  at  the  and  of 
Subpart  A— CfwHtinsa  ApplteaMa  to 


All  Loans  Under  This  Part  a  new  entry 
as  follows: 


§123.19    Mls^ptcatJowolloan 


I123A  (Amendedl 

3.  Section  123.9(a)  is  revised  as 
follows: 

(a)  Loan  terms.  No  loans  made  under 
this  part  ittchtding  renewals  and 
extensions  thereof,  mey  be  authorized 
for  a  term  in  excess  of  thirty  years  (see 
also  i  123.13(b)),  and  no  physical 
disaster  loan  made  to  a  bu^ess  able  to 
obtain  Credit  Elsewfaere  (as  defined  in 
1 123.3)  may  be  authorized  for  a  term 
exceeding  three  yean.  Repeyment 
ability  shall  be  determined  by  SBA. 
Matnrity  and  installment  terms  shall  be 
estaUished  on  each  loan  on  the  basis  of 
the  borrower's  need  and  ability  to  pay. 
In  most  cases  equal  monthly  installment 
payments  of  principal  and  interest 
beginning  five  months  from  the  date  of 
the  note,  ara  required,  but  other 

Eayment  terms  may  be  accorded 
orrowen  widi  seasonal  or  fluctuating 
income,  and  installment  payments  of 
varying  amotints  over  the  first  two  yean 
of  the  loan  may  be  agreed  upon  if  SBA 
determines  that  such  schedule  better 
reflects  the  borrower's  ability  to  pay. 
There  is  no  penalty  for  prepayment  of  a 
direct  loan. 


1123.14    [ 


1 


4.  Section  \2X1A  is  amended  by 
redesignating  paragraphs  (c)  and  (d). 
respectively,  as  jiaragraphs  (d)  and  (e), 
and  adding  a  new  paragraph  (c)  to  read 
as  follows: 

(c)  Buildinga  ineligible  for  flood 
insurance.  No  loans  under  this  part  shall 
be  made  to  an  applicant  for  losses 
sustained  to  a  building,  and  its  contents, 
located  seaward  of  mean  high  tide,  or 
entirely  in,  on  or  over  water,  without  a 
business  need  therefor,  if  such  building 
was  newly  constructed  or  substantially 
improved  on  or  after  February  9, 1989. 
"Substantial  improvement" 
shall  have  the  same  meaning  as  the 
definition  in  44  CFR,  Ch.  1. 5&1  (1967). 

1123.24   fAmandeil 

5.  (a)  Section  123.24(d)  is  amended  by 
removing  the  second  sentence  thereof 
and  adding  at  the  end  "(See  ft  123.19)." 


I13IL41    (ABHndedl 

(b)  Section  123.41(gM3)  is  amended  by 
removing  the  second  sentence  thereof 
and  adiUng  at  die  end  "(See  1 123.19)." 

0.  A  new  1 123.19  is  added  to  8fd>part 
A  of  Part  123  to  read  as  fdlows: 


1 123.19  liMppleallaiiaflaa 

(a)  SloMa  ¥Aoavar  wroogfaliy 
mis^ipliaa  tfaa  proceeds  of  a  lean 


obtained  under  this  subsection  (15 
U.S.C.  83e(b))  shall  be  civiUy  Uable  to 
the  Administrator  in  an  amount  equal  to 
one-and-one-half  times  the  original 
principal  amount  of  the  loan.  (Pub.  L  92- 
385,  approved  August  16, 1972;  86  Stat 
554.) 

(b)  Terms  defined.  For  piuposes  of 
this  section: 

(1)  "Wrongful  misapplication"  means 
the  willful  use,  without  SBA  epproval,  of 
any  part  or  all  of  the  loan  proceeds 
contrary  to  the  Loan  Authorization  and 
Agreement  (hereafter  "misapplicatiui"). 
Non-use  for  authorized  purposes  of 
disbuned  loan  funds  after  a  reasonable 
time  not  to  exceed  sixty  (60)  days  from 
the  date  of  the  disbursement  check, 
unless  otherwise  approved  by  ^A  in 
writing,  shall  be  deemed  such 
misai^cation. 

(2)  "Original  {nindpal  amount"  means 
the  aggregate  amount  disbursed  by  SBA 
under  sudi  Agreement. 

(3)  "One-and-one-half  times"  means 
the  original  principal  amount  (together 
with  accraed  interest)  plus  one-half  of 
such  original  principal  amount. 

(c)  Procedure.  (1)  The  SBA  officer 
servicing  the  loan  shall  notify  the 
borrower  at  the  borrower's  last  known 
address  by  certified  mail,  return  receipt 
requested,  of  the  indications  SBA  has 
(including  information  supplied  by  the 
borrower)  that  a  wrongful 
misapplication  under  tfiis  section  may 
have  occurred. 

(2)  Such  notice  shall  ofier  the 
borrower  an  opportunity  to  submit  to 
the  SBA  office  indicated  in  the  notice, 
within  e  stated  time  limit  of  at  least  30 
days  from  the  date  of  such  notice,  in 
person  or  in  writing,  pro  se  or  otherwise, 
whatever  evidence  the  borrower  wishes 
to  offer  that  the  misapplication  has  been 
cured,  or,  in  the  alternative,  to  rebut  the 
allegation  contained  in  the  notice. 
Failure  or  refusal  to  submit  such 
evidence  or  rebuttal  within  the  stated 
time  Hmit  (or  any  extension  thereof,  for 
good  cause  shown,  in  SBA's  discretion) 
shall  be  deemed  an  admission  of  such 
misapplication.  If  such  evidence  or 
rebuttal  is  submitted,  the  director  or 
manager  of  the  SBA  office  indicated  in 
the  notice,  or  his  or  her  deputy,  shall 
determine  within  thirty  days  of  receipt 
of  the  borrower's  answer,  whether  or 
not  a  misapplication  has  occurred. 

(3)  If  such  determination  is  that  a 
misapplication  has  occurred,  the 
approved  loan  amount  shall  be  reduced 
to  the  original  principal  amount  the 
borrower  notified  according  by 
certified  mail,  return  receipt  requested, 
and  the  case  referred  for  liquidation 
with  the  reooonwndation  that  the 
statutory  penalty  be  imposed.  - 
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(4)  If  the  determination  under 
paragraph  (c)(Z)  of  this  section  is  that  no 
misapplication  has  occurred,  the 
borrower  shall  be  promptly  notified 
accordingly,  by  certified  mail,  return 
receipt  requested. 

[Catalog  of  Federal  Domestic  Assistance. 
Numbers  SS002,  Economic  Injury  Disaster 
Loans:  59.008,  Physical  Disaster  Loans] 

Dated:  January  4,  ISW. 
James  Abdnor, 
Administrator. 
(PR  Doc.  a»-aODa  Filed  2-&-«e:  8.45  am] 


13  CFR  Part  142 

Program  Fraud  CIvi  Renwdios  Act 
Regulations 

ACnoM:  nnal  rule. 


r:  This  regulation  implements 
the  Program  Fraud  Civil  Remedies  Act 
of  1986  (PFCRA)  which  established  for 
certain  agencies  an  administrative 
remedy  for  fraudulent  claims  or 
statements  made  to  such  agencies.  Since 
the  PFCRA  contemplated  that  the 
participating  agencies  promulgate 
substantially  similar  regulati<»s,  diis 
regulation  is,  in  large  part  identical  to  a 
model  developed  for  the  participating 
agencies  by  a  Task  Force  headed  by  the 
Department  of  Health  and  Human 
Services  (HHS)  and  amended  pursuant 
to  public  conunent  The  nile  establishes 
administrative  procedures  for  imposing 
the  statutorily  authorized  penalties 
against  any  person  who  miakes,  submits, 
or  presents  a  false,  fictitious,  or 
fraudulent  claim  or  written  statement  to 
the  Small  Business  Administration 
(SBA). 
CFFECnvc  date:  Febraary  9, 1989. 

NM  RmTHCn  MFOHMATION  CONTACr 
Patricia  R.  Forbes,  Chief  Counsel  fn- 
Legislation.  (202)  653-6573. 

SUI>fUMINTAflY  MFOHMATION:  The 

Structure  of  a  PFCRA  procedure  under 
this  regulation  may  be  described  as 
follows:  The  PFCRA  authorizes 
investigations  of  false  claims  and 
statements  by  the  Small  Business 
Administration's  (93A)  Inspector 
General  (investigating  official).  Cases 
are  initially  referred  to  SBA's  General 
Counsel  (reviewing  officiaS  for 
evaluation  and  approval  tnen  to  the 
Attorney  General  for  Department  of 
Justice  approval.  The  Department  of 
justice  could  elect  to  bring  the  case  itself 
in  court  under  the  False  Qaims  Act  or 
other  statutes,  wfaidi  would  {veclude 
SBA's  further  action  on  the  matter.  If  the 
Department  of  Justice  approves  the  use 
of  PFCRA  procedures,  the  case  may  be 


referred  to  an  ALJ  for  a  formal  hearing 
on  the  record.  The  PFCRA  provides  for 
an  appeal  of  the  ALf  s  decision  to  SBA's 
Administrator  and  then  to  the  U.S. 
District  Court 

On  May  21. 1987  (52  FR 19156),  SBA 
published  a  proposed  rule  and  permitted 
30  days  for  the  public  to  comment  ^A 
received  no  public  comments;  however, 
other  agencies  which  proposed 
regulations  based  on  the  model  did 
receive  comments.  Those  comments 
have  been  reviewed  by  the  Task  Force 
and  the  model  has  been  amended  in 
certain  respects.  In  addition  to  adopting 
these  changes.  SBA  has  made  certain 
changes  to  bring  the  regulation  in  line 
with  existing  SBA  procedure. 

The  following  substantive  changes 
were  made  to  conform  to  the  model  rule. 
(See  final  rule  published  on  April  8, 1988 
by  HHS  for  description  of  comments 
and  explanation  of  and  basis  for 
changes,  53  FR  11656.) 

Section  14Z2   Definitions 

■  "Administrator. "  This  definition  was 
added  to  clarify  that  "Administrator" 
means  the  Administrator  of  the  Small 
Business  Administration. 

"Benefit "  This  definition  was 
amended  to  delete  the  phrase  "except  as 
the  context  odierwise  requires"  and  by 
substituting  the  phrase  "in  the  context  of 
'statements' "  in  response  to  comments 
that  the  definition  in  the  proposed  rule 
was  vague  and  overbroad. 

'!Per80iJ."This  definition  was 
amended  by  adding  the  word  "or" 
before  "private"  and  by  deleting  the 
phrase  "State,  political  subdivision  of  a 
State,  municipality,  county,  district  and 
Indim  tribe"  in  response  to  comments 
that  the  statute  does  not  permit 
inclusion  of  states  and  their  political 
subdivisions  in  the  definition  of 
"penon." 

"Representative.  "This  definition  was 
amended  to  specify  that  in  order  to  be  a 
representative,  an  attorney  must  be  a 
member  in  good  standing  of  the  bar  of 
any  State,  or  possession  of  the  United 
States  or  of  the  District  of  Columbia  or 
the  Commonwealth  of  Puerto  Rica 

Section  142Ji   Review  by  the  reviewing 
official 

Paragraph  (6)  of  this  section  was 
amended  to  delete  the  final  sentence. 
That  sentence  provided  tliat  a  statement 
made  by  a  reviewing  official  concerning 
reasonaUe  prospect  of  collecting 
penalties  may  be  based  on  information 
then  known  or  an  absence  of  any 
information  indicating  that  the  person 
may  be  unable  to  pay  such  m  amount 
The  result  of  this  change  is  that  the  isaua 
of  what  will  constitute  sufficient  support 


for  the  reviewing  official's  statement 
will  be  left  to  the  Department  of  Justice. 

Section  142.7    Complaint 

Paragraph  (a)  of  this  section  was 
amended  by  inserting  the  words  "and 
provide  a  copy  to  the  Office  of  Hearings 
and  Appeals"  after  the  word 
"defendant"  This  addition  was  made  to 
ensure  that  the  Office  of  Hearings  and 
Appeals  receives  copies  of  all 
complaints  issued. 

Section  142.8   Service  of  complaint 

Paragraph  (a)  of  this  section  was 
amended  by  deleting  the  final  sentence 
which  read  "Service  is  complete  upon 
receipt"  Inserted  in  its  place  are  the 
words  "Service  is  complete  when  made 
in  accordance  with  the  preceding 
sentence."  This  substitution  was  made 
to  bring  the  regulations  in  line  with  the 
Federal  Rules  of  Gvil  Procedure. 

Section  1429   Answer 

Paragraph  (a)  <tf  this  section  was 
amended  by  inserting  the  words  "and 
the  Office  of  Hearings  and  Appeals" 
after  the  word  "official."  This  addition 
was  made  in  order  to  notify  (he  Office  of 
Hearings  and  Appeals  that  the 
defendant  is  seeking  a  hearing. 

Section  142.17    Ri^ts  of  parties 

This  section  was  amended  by  adding 
"as  permitted  by  the  ALJ"  to  thie  end  of 
paragraph  (h)  to  clarify  that  post-hearing 
briefs  may  be  filed  only  at  the  discretion 
of  the  ALJ. 

Section  142.18   Authority  of  the  ALf 

Paragraph  (c)  of  this  section  was 
amended  to  specify  that  the  ALJ  does 
not  have  the  authority  to  find  Federal 
statutes  or  regulations  invafid. 

Section  14Z20   Disclosure  of 
documents 

Paragraph  (b)  of  this  section  was 
amended  by  adding  a  sentence  at  the 
end  of  such  paragraph  which  states 
"The  term  information'  as  used  in  this 
section  means  factual  data." 

Section  142.21    Discovery 

Paragraphs  (e)  (1).  (2)  and  (3)  of  this 
section  were  amended  to  clarify  that 
subpoenas  need  be  obtained  only  in 
cases  where  a  parfy  seeks  to  depose  a 
non-parfy.  A  subpoena  is  unnecessary 
with  respect  to  depositions  of  parties 
because  the  ALJ  can  issue  an  order 
compelling  discovery  if  a  party  refuses 
to  be  deposed. 

Paragraph  (e)(4)  of  tUs  sectiim  was 
anvendnd  by  deleting  the  words  "and 
copying"  at  tlia  end  of  the  sentosce. 
Copies  of  a  depositiui  ttanseiipt  bm^  be 
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obtained  for  a  fee  from  the  reporting 
service  which  prepared  such  transcript. 

Section  142.22   Exchange  of  witness 
lists,  statements,  and  exhibits 

Paragraph  (a)  of  this  section  was 
amended  by  deleting  the  words  "copies 
of  prior  statements  of  proposed 
witnesses"  because  such  statements 
may  well  be  protected  under  the 
attorney  work  product  privilege  or  the 
attorney-client  privilege.  SBA  does 
recognize,  however,  that  it  must  disclose 
such  statements  if  they  are  exculpatory. 
See  1 142.20. 

Section  142.26    Form,  filing  and  service 
of  papers 

Paragraph  (b)  of  this  section.  Service, 
was  amended  to  clarify  that  service 
upon  any  party  other  than  those 
required  to  be  served  as  prescribed  in 
8  142.8  shall  be  made  by  delivering  a 
copy  or  by  placing  a  copy  of  the 
document  in  the  United  States  mail, 
postage  prepaid,  and  addressed  to  the 
party's  last  known  address. 

Section  142.28   Motions 

Paragraph  (d)  of  this  section  was 
amended  by  adding  "requests  for 
extensions  of  time"  to  the  list  of 
circumstances  under  which  an  ALJ  may 
grant  a  motion  before  the  time  period  for 
reply  has  elapsed.  SBA  believes  this 
change  is  necessary  to  provide  the  AL) 
discretion  to  grant  extensions  of  time 
immediately. 

Section  142.31    Determining  the 
amounts  of  penalties  and  assessments 

Paragraph  (b)(7)  of  this  section  was 
amended  by  adding  the  words  "public 
finance"  after  the  word  "safety."  The 
reason  for  such  an  amendment  is  to 
ensure  that  the  potential  or  actual  effect 
of  misconduct  affecting  public  finance 
will  be  considered  when  determining 
penalties. 

Section  14233    Witnesses 

Paragraph  (f)(2)  of  this  section  was 
amended  to  add  the  words  "appearing 
for  the  entity  pro  se  or"  after  the  words 
"employee  of  the  party"  for  clarity. 

Section  14235    The  record 

Paragraph  (a)  of  this  section  was 
amended  by  deleting  the  second 
sentence  thereof  because  transcripts,  if 
desired,  should  be  obtained  from  the 
court  reporter. 

Section  14236   Post-hearing  briefs 

This  section  was  amended  by  deleting 
the  second  sentence,  which  allowed 
parties  to  file  post-hearing  briefs  at  their 
will.  Such  filings  will  be  permitted  only 
at  the  discretion  of  the  AL). 


Section  142.37   Initial  decision 

Paragraph  (c)  of  this  section  was 
amended  to  substitute  the  word 
"parties"  for  the  word  "defendanU"  in 
the  second  sentence  in  order  to  clarify 
that  the  AL)  will  serve  all  parties  and 
not  just  defendants  with  a  statement 
describing  the  right  of  any  defendant 
determined  to  be  liable  to  file  a  motion 
for  reconsideration. 

Section  142.38   Reconsideration  of 
initial  decision 

Paragraph  (0  of  this  section  has  been 
rewritten  to  clarify  that  if  the  ALJ  denies 
reconsideration,  the  initial  decision  shall 
be  final  and  shall  be  binding  on  the 
parties  30  days  after  the  AL]  denies  the 
motion,  unless  the  initial  decision  is 
timely  appealed  to  the  Administrator  in 
accordance  with  8  142.39 

Paragraph  (g)  of  this  section  has  been 
rewritten  to  clarify  that  if  the  AL)  issues 
a  revised  initial  decision,  that  decision 
shall  be  final  and  binding  on  the  parties 
30  days  after  it  is  issued,  unless  timely 
appealed  to  the  Administrator  in 
accordance  with  8  142.39. 


Section  14239 
administrator 


Appeal  to  the 


Paragraph  (b)(1)  of  this  section  has 
been  rewritten  to  clarify  that  a  notice  of 
appeal  may  be  filed  at  any  time  within 
30  days  after  the  ALJ  issues  an  initicd 
decision.  However,  if  another  party  files 
a  motion  for  reconsideration  under 
1 142.38,  consideration  of  the  appeal 
shall  be  stayed  automatically  pending 
resolution  of  the  motion  for 
reconsideration.' 

Paragraph  (b)(2)  of  this  section  has 
been  amended  to  clarify  that  a  parfy  is 
not  obligated  to  file  an  appeal 

Paragraph  (b)(3)  has  been  deleted  to 
conform  to  the  changes  made  in 
paragraph  (b)(1). 

Paragraph  (c)  of  this  section  has  been 
amended  to  clarify  that  if  a  timely 
appeal  is  filed,  the  ALJ  will  forward  the 
record  of  the  proceeding  to  the 
Administrator  after  the  time  for  filing 
motions  for  reconsideration  has  expired. 

Paragraph  (k)  of  this  section  has  been 
amended  to  specify  that  all  parties  will 
be  served  with  a  statement  describing 
the  right  of  any  person  determined  to  be 
liable  for  a  penalfy  or  assessment  to 
seek  judicial  review.  The  former 
language  provided  only  that  the 
defendant  would  be  served  with  such  a 
statement 


Compliance  With  the  Regulatory 
Flexibilify  Act,  5  U.S.C  601,  at  seq.. 
Executive  Order  12291,  and  the 
Paperwork  Reduction  Act.  44  U.S.C  Ch. 
35 

SBA  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  the  procedures  enable 
certain  penalties  to  be  assessed  where 
false  or  fictitious  statements  have  been 
made  to  SBA,  SBA  does  not  anticipate 
that  a  substantial  number  of  small 
businesses  will  be  affected  by  these 
procedures. 

In  addition,  SBA  finds  that  this 
regulation  is  not  a  major  rule  imder 
Executive  Order  12291.  as  the 
procedures  it  establishes  are  not 
expected  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
Since  the  PFCRA  does  nol  expand  the 
investigative  jurisdiction  of  the  SBA,  the 
economic  effect  of  these  procedural 
regulations  is  not  expected  to  approach 
the  $100  million  level. 

These  procedural  regulations  do  not 
require  any  additional  reporting  or 
recordkeeping  requirements  which  are 
subject  to  the  Paperwork  Reduction  Act 

SBA  also  certifies  that  this  rule  does 
not  require  a  Federal  Assessment  under 
Executive  Order  12612. 

List  of  Subjects  in  IS  CFR  Part  142 

Administrative  practice  and 

Procedure,  Investigations,  Small 
usinesses. 

Accordingly,  pursuant  to  section 
3803(g)(2)  of  the  Program  Fraud  Civil 
Remedies  Act  31  U.S.C.  Ch.  38,  the 
Administrator  is  amending  Chapter  1  of 
tide  13,  Code  of  Federal  Regulations,  by 
adding  a  new  Part  142  to  read  as 
follows: 

PART  142-PROQRAM  FRAUD  CIVIL 
REMEDIES  ACT  REGULATIONS 

2wC> 

142.1  Basis  and  purpose. 

142.2  Definitions. 

142.3  Basis  for  civil  penalties  and 
assessments. 

142.4  Investigation. 

142.5  Review  by  reviewing  ofRciaL 

142.6  Prerequisites  for  issuing  a  complaint 

142.7  Complaint 

142.8  Service  of  iomplaint 

142.9  Answer.    ' 

14210    Default  upon  failure  to  flie  an 
answer. 

142.11  Referral  of  complaint  and  answer  to 
theAL). 

142.12  Notice  of  hearing. 

142.13  Parties  to  the  hearing. 

142.14  Separation  of  functions. 

142.15  Ex  parte  contacts. 

142.16  Disqualification  of  reviewing  official 
orAg. 


/  Vol.  54.  No.  26  /  Thursday.  February  9,  1980  /  Rules  and  Regulatimis  8273 


142.17  RtghU  of  parties. 

142.18  Authority  of  the  ALf. 

142.19  Preliearing  conferences. 

142.20  Disdoaure  of  doctiments. 

142.21  Discovery. 

142.22  Exchange  of  witness  lists, 
statements,  and  exhibits. 

142.23  Subpoenas  for  attendance  at  hearing. 

142.24  Protective  order. 

142.25  Fees. 

142.26  Form,  filing  and  service  of  papers. 

142.27  Computation  of  time. 

142.28  Motions. 

142.29  Sanctions. 

142.30  The  hearing  and  burden  of  proof. 

142.31  Determining  the  amount  of  penalties 
and  assessments.  .  > 

142.32  Location  of  hearing. 
14233    Witnesses. 

142.34  Evidence. 

142.35  The  record. 

142.36  Post-hearing  briefs. 

142.37  Initial  decision. 

142.38  Reconsideration  of  initial  decision. 
14239    Appeal  to  the  Administrator. 

142.40  Stays  ordered  by  the  Department  of 
Justice. 

142.41  Stay  pending  appeal. 

142.42  Judicial  review. 

142.43  Collection  of  civil  penalties  and 
assessments. 

142.44  Right  to  administrative  offset. 

142.45  Deposit  in  Treasury  of  United  States. 

142.46  Compromise  or  settlement. 

142.47  Limitations. 

Authority:  31  U.S.C.  3803(g)(2),  15  U.S.C. 
634(b)(6). 

S  142.1    Basis  and  purpose. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986.  Pub.  L  99-509,  sections  6101-6104, 
100  Stat  1874  (October  21, 1986), 
codified  at  31  U.S.C.  3801-3812.  31  U.S.C. 
3809  of  the  statute  requires  each 
authorify  head  to  promulgate  regulations 
necessary  to  implement  the  provisions 
of  the  statute. 

(b)  Purpose.  This  part  (1)  establishes 
administrative  procedures  for  imposing 
civil  penalties  and  assessments  against 
persons  who  make,  submit  or  present, 
or  cause  to  be  made,  submitted,  or 
presented,  false,  fictitious,  or  fraudulent 
claims  or  written  statements  to 
authorities  or  to  their  agents,  and  (2) 
specifies  the  hearing  and  appeal  rights 
of  persons  subject  to  allegations  of 
liability  for  such  penalties  and 
assessments. 


S  142.2 

Administration  means  the  Small 
Business  Administration. 

Administrator  means  the 
Administrator  of  the  Small  Business 
Administration. 

ALJ  means  an  Administrative  Law 
Judge  in  the  Administration  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  Administration  pursuant  to  5  U.S.C. 
3344. 


Benefit  means,  in  the  context  of 
"statement"  anything  of  value, 
including  but  not  limited  to  any 
advantage,  prefermce.  privilege.  license, 
permit  fiavorable  decision,  ruling,  status, 
or  loan  guarantee. 

Claim  means  any  request  demand,  or 
submission — 

(a)  Made  to  the  Administration  for 
property,  services,  or  money  (including 
money  representing  grants,  loans, 
msurance,  or  benefits); 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  the 
Administration  or  to  a  party  to  a 
contract  with  the  Administration — 

(1)  For  property  or  services  if  the 
United  States — 

(i)  Provided  such  property  or  services: 
(ii)  Provided  any  portion  of  the  funds 

for  the  purchase  of  such  property  or 

services;  or 
(iii)  Will  reimburse  such  recipient  or 

party  for  the  purchase  of  such  property 

or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits]  if  the 
United  Stales— 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  or  is  potentially  Uable  to 
reimburse  such  recipient  or  party  for 
any  portion  of  the  money  paid  on  such 
request  or  demand;  or 

(c)  Made  to  the  Administration  which 
has  the  effect  of  decreasing  an 
obligation  to  pay  or  account  for 
property,  services,  or  money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  §  142.7. 

Defendant  means  any  person  alleged 
in  a  complaint  imder  8  142.7  to  be  liable 
for  a  civil  penalty  or  assessment  under 
8  142.3. 

Government  means  the  United  States 
Government. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  ALJ  required  by  8  142.10 
or  8  142.37,  and  includes  a  revised  initial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

Investigating  official  means  the 
Inspector  General  of  the  Small  Business 
Administration  or  an  officer  or 
employee  of  the  Office  of  Inspector 
General  as  designated  by  the  Inspector 
General  and  serving  in  a  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

Knows  or  has  reason  to  know  means 
that  a  pnvon,  with  respect  to  a  claim  or 
statement — 


(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

Makes,  wherever  it  ap[>ears.  shall 
include  the  terms  presents,  submits,  and 
causes  to  be  made,  presented,  or 
submitted.  As  the  context  requires, 
making  or  made,  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual,  sole 
proprietorship,  partnership,  corporation, 
association,  or  private  organization,  and 
includes  the  plural  of  that  term. 

Presiding  officer  means  an 
administrative  law  judge  appointed 
pursuant  to  section  3105  of  title  5.  United 
States  Code  and  serving  in  the  Office  of 
Hearings  and  Appeals  of  the  Small 
Business  Administration  or  detailed  to 
such  office  piu^uant  to  section  3344  of 
title  5,  United  States  Code. 

Representative  means  an  attorney 
who  is  a  member  in  good  standing  of  the 
bar  of  any  State,  Territory,  or 
possession  of  the  United  States  or  of  the 
District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico. 

Reviewing  official  means  the  General 
Counsel  of  the  Administration  or  his 
designee  who  is — 

(a)  Serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  a  grade 
GS-16  under  the  general  schedide; 

(b)  Not  subject  to  supervision  by.  or 
required  to  report  to.  the  investigating 
official;  and 

(c)  Not  employed  in  the  organizational 
unit  of  the  Administration  in  which  the 
investigating  official  is  employed. 

Statement  means  any  representation, 
certification,  affirmation,  docimient 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant  loan,  or  benefit  from,  the 
Administration,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant 
loan,  or  benefit  or  if  the  Government 
will  be  or  is  potentially  liable  to 
reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
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contract  or  for  such  grant,  loan,  or 
benefit 


§1424   Baeiafor 


(a)  Claims 

(1)  Any  person  who  makes  a  claim 
that  the  person  knows  or  has  reason  to 
know — 

(i)  Is  false,  fictitious,  or  fiaudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  whidi  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent: 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact: 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
mak^  such  statement  has  a  duty  to 
include  such  material  fact:  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed,  shall  be 
subject  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  the  Administration,  recipient  or  party 
to  a  contract  with  the  Administration 
when  such  claim  is  actually  made  to  an 
agent  fiscal  intermediary,  or  other 
entity,  including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  Administration,  recipient 
or  party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1).  Such  assessment  shall 
be  in  lieu  of  damages  sustained  by  the 
Government  because  of  such  claim. 

(b)  Statement* 

(1)  Any  person  who  makes  a  written 
statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 


to  include  in  such  statement:  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfdness  and  accuracy  of  the 
contents  of  the  statement  shall  be 
subject  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
such  statement 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement 

(3)  A  statement  shall  be  considered 
made  to  the  Administration  when  such 
statement  is  actually  made  to  an  agent 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  Administration. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
luider  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  severally 
against  any  combination  of  such 
persons. 

§142.4    Inveatlgatlon. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C 
3804(a)  is  warranted — 

(1)  lie  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  records  or  documents  sought 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought 
and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that — 

(i)  The  documents  sought  have  been 
produced: 

(ii)  Such  dociunents  are  not  available 
and  the  reasons  therefor,  or 

(iii)  Such  documents,  suitably 
identified,  have  been  «vithheld  based 
upon  the  assertion  of  an  identified 
privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  imder  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 


shall  submit  a  report  containing  the 
findings  and  conclusions  of  such 
investigation  to  the  reviewing  official 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
<Urectly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief,  or  to  defer  or  postpone  a 
report  or  referral  to  the  reviewing 
official  to  avoid  interference  with  a 
criminal  investigation  or  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  GeneraL 

§142.6    Review  by  tlM  reviewing  offldaL 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  8  142.4(b), 
the  reviewing  official  determines  that 
there  is  adequate  evidence  to  believe 
that  a  person  is  liable  under  {  142.3  of 
this  part  the  reviewing  official  shall 
transmit  to  the  Attorney  General  a 
written  notice  of  the  reviewing  official's 
intention  to  issue  a  complaint  under 

S  142.7. 

(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint: 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
UabiUty: 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  Uabihty  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  9  142.3  of  this  part 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 

§142.8   Praraquisitas  for  Iseuing  a 


(a)  The  reviewing  official  may  issue  a 
complaint  under  \  142.7  only  if-— 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1),  and 

(2)  In  the  case  of  allegations  of 
liabilify  under  {  142.3(a)  with  respect  to 
a  claim,  the  reviewing  official 
determines  that  with  respect  to  such 
claim  or  a  group  of  related  claims 
submitted  at  the  same  time  such  claim  is 
submitted  (as  defined  in  paragraph  (b) 
of  this  section),  the  amoimt  of  money  or 
the  value  of  property  or  services 
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demanded  or  requested  in  violation  of 
S  142.3(a)  does  not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
[e.g.,  grant,  loan,  application,  or 
contract]  that  are  submitted 
simultaneously  as  part  of  a  single 
request  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested. 

S  142.7    Complaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1),  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant  and  provide  a  copy  to  the 
Office  of  Hearings  and  Appeals,  as 
provided  in  { 142.& 

(b)  The  complaint  shall  state — 

(1)  The  allegations  of  liability  against 
the  defendant  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  Uability,  and  the 
reasons  why  liability  allegedly  arises 
from  such  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  right  to  appeal,  as 
provided  in  S  142.10. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

§142.8    Service  of  complaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure.  Service  is  complete  when 
made  in  accordance  with  the  preceding 
sentence. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 


(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt  or 

(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  his  or  her 
representative. 


S14Z9 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  and  the  Office  of 
Hearings  and  Appeals  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liabiUty  made  in  the 
complaint 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum:  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  imable  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b]  of  this  section  within  the 
time  provided,  the  defendant  may, 
before  the  expiration  of  30  days  from 
service  of  the  complaint  file  with  the 
reviewing  official  a  general  answer 
denying  liability  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 
(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  ALJ  the 
complaint,  the  general  answer  denying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in 

§  142.11.  For  good  cause  shown,  the  ALJ 
may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section. 

§142.10   Defautt  upon  failure  to  file  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
S  142.9(a),  the  reviewing  official  may 
refer  the  complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

§  142.8,  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true,  and, 
if  such  facts  establish  liability  under 

S  142.3.  the  ALJ  shall  issue  an  initial 


decision  imposing  the  timvinnim  amount 
of  penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If,  on  such  motion,  the  defendant     ' 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  ALJ  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section  if  such  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  complaint 

(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  §  142.38. 

(h)  The  defendant  may  appeal  to  the 
Administrator  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  Administrator  within  15 
days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  imtil  the 
Administrator  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Administrator, 
the  ALJ  shall  forward  the  record  of  the 
proceeding  to  the  Administrator. 

(j)  The  Administrator  shall  decide 
expeditiously  whether  extraordinary 
circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  ALJ. 

(k)  If  the  Administrator  decides  that 
extraordinary  circumstances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  Administrator  shall  remand 
the  case  to  the  ALJ  with  instructions  to 
grant  the  defendant  an  opportimify  to 
answer. 

(I)  If  the  Administrator  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the 
Administrator  shall  reinstate  the  initial 
decision  of  the  ALJ,  which  shall  become 
final  and  binding  upon  the  parties  30 
days  after  the  Administrator  issues  such 
decision. 
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1142.11    nttuawttt 
rtollMAU. 


Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  AL). 


1141.12  NoHMafl 

(a)  When  die  AL|  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
in  1 142A  At  the  same  time,  the  ALJ 
shall  send  a  copy  of  such  notice  to  die 
representative  for  the  Government. 

(b)  Such  notice  shall  include — 

(1)  The  tentative  time  and  place,  and 
the  natiire  of  the  hearing; 

(2)  The  legal  authority  and  Jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing: 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  defendant.  If 
any:  and 

(6)  Such  other  matters  as  the  AIJ 
deems  appropriate. 

1142.13  ParltoalelhaliMflns. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  the  Administration. 

(b)  Pursuant  to  31  U.S.C  3730(c)(5).  a 
private  plaintiff  under  the  False  Cla^s 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act 


f142.14  SapwaHeneff 

(a)  The  investigating  official  the 
reviewing  official,  and  any  employee  or 
agent  of  the  Administration  who  ta^es 
part  in  investigating,  preparing,  or 
presenting  a  particular  case  may  not  in 
such  case  or  a  factually  related  case — 

(1)  Participate  in  the  hearing  as  the 
AL); 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  Administrator,  except  as 
a  witness  or  a  representative  in  public 
proceedings:  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  AL)  shall  not  be  responsible 
to,  or  sub)ect  to  the  supervision  or 
direction  of.  the  investigating  official  or 
the  reviewing  official 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  the  Administration, 
induding  in  the  offices  of  either  the 
investigating  official  or  the  reviewing 
official. 


any  way  with  the  AL)  on  any  natter  at 
issue  in  a  case,  unless  on  notioe  and 
opportunity  for  all  parties  to  participate, 
lliis  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
ftmctions  or  procedures. 

§142.16  DtaquaiWcaMow  o»  rtvltwing 
offletalorAU. 

(a)  A  reviewing  ofBdal  or  AL)  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  AL)  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  AL).  Such 
motion  shall  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
reason  for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  prompdy  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  such  focts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit  the  AL]  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)  (1)  If  die  AL)  determines  diat  a 
reviewing  official  is  disqualified,  the  AL) 
shall  dismiss  the  complaint  without 
jwejudice. 

(2)  If  the  AL)  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
prompdy  to  another  AL). 

(3)  If  the  AL]  denies  a  motion  to 
disqualify,  the  Administrator  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 


i142.1S  Ex  part*  oentaeta. 

No  party  or  person  (except  employees 
of  the  AL)'s  office)  shall  communicate  in 


S  142.17  RIgMsofi 

Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  die  AL); 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  AL);  and 


(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing,  as 
permitted  by  the  AL). 

i142.1«  AuttMrttyeltlMAU. 

(a)  The  AL)  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  AL]  has  the  authority  to- 
ll) Set  and  change  the  date,  time,  and 

place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding: 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery: 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses: 

(10)  Receive,  rule  on.  exclude,  or  limit 
evidence: 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  AL)  under  this 
part. 

(c)  The  AL]  does  not  have  the 
authority  to  find  Federal  statutes  or 
regulations  invalid. 

9142.19  Pratiearing  cenfarancw. 

(a)  The  AL]  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
AL)  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  AL)  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
ameiidments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 


:d.' 
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(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  diooses  to  waive 
appearance  at  an  or^  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits: 

(8)  Discovery; 

(9)  The  time  and  place  for  the  hearing: 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  AL)  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  AL)  at  a 
prehearing  conference. 

{142^  Dtadosursofdocumwits. 

(a)  Upon  written  request  to  t^e 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 

S  142.4(b)  are  based,  unless  such 
documents  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  die  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed.  The  term 
"information"  as  used  in  this  section 
does  not  include  legal  materials  such  as 
statutes  or  case  law  obtained  through 
legal  research. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  §  142.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  motion  may  only  be  filed  with  the 
AL)  following  the  filing  of  an  answer 
pursuant  to  ( 142.9. 


{142.21  OlMOvwy 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
SS  142.22  and  142.23,  die  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  AL].  The  AL]  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  AL).  Such  a  motion  shall  be 
accompanied  by  a  copy  of  the  requested 
discovery,  or  in  the  case  of  depositions, 
a  summary  of  the  scope  of  the  proposed 
deposition. 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/ or  a  motion  for  protective  order  as 
provided  in  i  142.24. 

(3)  The  AL)  may  grant  a  motion  for 
discovery  only  if  he  finds  that  the 
discovery  soviet — 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  cosdy  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  AL]  may  grant  discovery 
subject  to  a  protective  order  under 
S  142.24. 

(e)  Depositions.  (1)  If  a  motion  for 
deposition  of  a  non-party  is  granted,  the 
AL]  shall  issue  a  subpoena  for  the 
deponent,  which  may  require  the 
deponent  to  produce  documents.  The 
subpoena  shall  specify  the  time  and 
place  at  which  the  deposition  will  be 
held.  If  a  motion  for  deposition  of  a 
party  is  granted,  the  party  seeking  such 
deposition  shall  prompdy  notify  counsel 
for  the  party  to  be  deposed,  by  first 
class  mail,  of  the  time  and  place  of 
deposition. 

(2)  The  party  seeking  to  depose  a  non- 
party shall  serve  the  subpoena  in  the 
manner  prescribed  in  S  142.8. 

(3)  A  non-party  deponent  may  file 
with  the  AL)  a  motion  to  quash  the 


subpoena  or  a  motion  for  a  protective 
order  within  ten  days  of  senrice. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  whidi  it 
shall  make  available  to  aU  other  parties 
for  inspection. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

S  142.22  ExctMngeofwItiWMlsts, 
•anMiMins.  ana  •jummis. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  AL],  the  parties  shall  exchange 
witness  lists  and  copies  of  proposed 
hearing  exhibits,  including  copies  of  any 
written  statements  that  the  party 
intends  to  offer  in  lieu  of  live  testimony 
in  accordance  with  S  142.33(b).  At  the 
time  the  above  documents  are 
exchanged,  any  party  that  intends  to 
rely  on  the  transcript  of  deposition 
testimony  in  lieu  of  live  testimony  at  the 
hearing,  if  permitted  by  the  AL),  shall 
provide  each  party  with  a  copy  of  the 
specific  pages  of  the  transact  it  intends 
to  introduce  into  evidence. 

(b)  If  a  party  objects,  the  AL)  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  AL)  finds 
good  cause  for  the  failure  or  that  there  is 
no  prejudice  to  the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ. 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shaU 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

{142.23  SubpowMStor 


(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  AL)  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  AL)  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witiiesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
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appear  and  any  docameata  the  witneat 
ia  to  produce. 

(e)  The  party  aeeking  the  subpoena 
shall  serve  it  ia  the  ounner  prescribed 
in  1 142A  A  subpoena  on  a  party  or 
upon  an  individual  under  the  control  of 
a  party  may  be  served  by  first  class 
maiL 

(!)  A  party  or  die  individua]  to  m^om 
the  subpoena  is  directed  may  file  with 
the  AI4  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 


I142.M 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking  to 
limit  the  availabiHty  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
AL|  Duy  make  any  order  which  justice 

,  raqaires  to  protect  a  party  or  person 
bom  unreasonable  annoyance, 
embarrassment,  or  oppressicm,  or  undue 
burden  or  expense,  including  one  or 
more  of  the  following: 

(1)  That  the  discovery  not  be  had: 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  detignation  of  the  time  or 
placr, 

(3j  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested: 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  lliat  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  AL|: 

(6)  That  the  contents  of  discovery  or 
evidience  be  sealed: 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALI; 

(8)  That  a  trade  secret  or  other 
confidential  research,  development 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously  file 
spedfied  docranents  or  infonnation 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 


mileage  shall  accompany  the  aubpoena 
when  served,  accept  that  when  a 
subpoena  is  issued  on  behalf  of  Ae 
Adminiatration.  a  check  for  witness  fees 
and  oiileage  need  not  accompany  the 
subpoena. 

|142.2t 


(a)  Form.  (1)  Documents  filed  with  the 
AL|  shall  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  ahall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  ALJ,  and  a 
designation  of  the  paper  [e.g.,  motion  to 
qua^  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by,  and  shall  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  AL]  shall  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  the  complaint 
or  notice  of  hearing  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
pasty's  last  known  address.  When  a 
party  is  represented  by  a  representative, 
service  shall  be  made  upon  such 
representative  in  beu  of  the  actual  party. 

(c)  Proof  of  service.  A  certificate  of 
the  individual  serving  the  docimient  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shaQ  be 
proof  of  service. 


I14Z2S 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witneas  in  a 
proceeding  in  United  States  District 
Court  A  check  for  witness  fees  and 


1142.27   COMputaUon  «f  1 

(a)  In  computing  any  period  of  time 
under  dus  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act  event  or  default  and 
indodes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
Government  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays.  Sundays,  and  legal  holidays 
observed  by  the  Federal  Government 
ahall  be  excluded  from  the  computation. 

(c)  Where  a  docimient  has  been 
served  or  issued  by  mail,  an  additional 
five  days  will  be  added  to  the  time 
permitted  for  any  re^wnse. 


8142.21 

(a)  Any  application  to  the  AL]  for  an 
order  or  ruling  ahall  be  by  motion. 


Motions  shall  state  the  relief  sought  the 
authority  retted  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  AL| 
and  served  on  all  other  parties. 

(b)  Except  for  motioos  made  during  a 
prehearing  conference  or  at  the  haaring. 
all  motions  ^aU  be  in  writing.  The  AL) 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Widiin  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ.  any  party  may 
file  a  response  to  such  motion. 

(d)  Tlie  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties,  following  a 
hearing  on  the  motion,  or  for  a  request 
for  extension  of  time,  but  may  overrule 
or  deny  such  motion  without  awaiting  a 
response. 

(e)  The  AL)  shall  make  a  reasonable 
effort  to  disfwse  of  all  outstanding 
motions  prior  to  die  begiiming  of  the 
hearing. 

1142.2*  Sanctiona. 

(a)  The  AL]  may  sanction  a  person, 
including  any  party  or  representative 
for — 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Paihng  to  prosecute  or  defend  an 
atMoKOt 

(3)  Engaging  in  odier  misconduct  that 
interferes  with  die  speedy,  orderly,  or 
fair  conduct  ot  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  thoae  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  sevnity  and 
nature  of  the  failure  or  misconduct 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  ALJ  may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  whidi 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  su<di  order  frt>m  introducing  or 
relying  upon  evidence  or  testimony 
relating  to  the  information  sought  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request 

(d)  tf  a  party  fails  to  prosecute  or 
defnid  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AL|  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 
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(e)  The  AL)  may  refuse  to  consider 
any  motion,  request  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

9142J0    The  haaring  and  burden  of  proof. 

(a)  Hie  AL)  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  de£endant  is  liable  for  a  civil  penalty 
or  assessment  under  S  142.3  and.  if  sa 
the  appropriate  amount  of  any  such  dvil 
penahy  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  Ths  Administration  shall  prove 
defendant's  habffity  and  any 
aggravating  factors  by  a  preponderance 
of  the  evidence. 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shaH  be  open  to  the 
pubfic  unless  odierwise  ordered  by  the 
AL)  for  good  cause  shown. 

S  142.31 

snaMM 

(a)  In  determimng  an  appropriate 
amount  of  dvil  peiralties  and 
assessaaents,  the  AL)  and  the 
Administrator,  upon  appeal,  should 
evaluate  any  circumstances  that 
mitigate  or  aggemvatt  the  violation  and 
shoiidd  articulate  ia  their  opiuons  the 
reasons  that  support  the  penalties  and 
assessments  they  impose.  Because  of  the 
intangible  costs  otfnad,  the  expense  of 
investigating  such  conduct  and  the  need 
to  deter  odiers  who  might  be  munilm^y 
tempted,  otdinmily  douUe  damages  ^id 
a  significant  dvil  penalty  should  be 
imposed. 

Oi)  Akhoi^h  net  exhaustive,  the 
foUowing  fadors  are  among  those  diat 
may  influence  the  AL)  and  the 
Administrator  in  determining  the 
amount  of  penalties  and  assesameats  to 
impose  widi  resped  to  the  miarnnH^i^i 
[i.e.,  the  false,  fictitious,  or  fraudulent 
claims  or  statements)  charged  in  the 
complaint 

(1)  The  number  of  false,  fictitious,  or 
fraudident  daims  or  statements; 

(2)  The  time  period  over  which  such 
daims  or  statements  were  made; 

t3)  The  d^s^e  of  the  defendant's 
ctdpabiiity  with  resped  to  the 
misconduct 

t4)  The  amount  of  monc^  or  the  value 
of  the  property  services,  or  benefit 
falsely  claimed; 

(5)  The  vahie  of  "die  Governmenf  s 
actual  loss  as  a  result  of  the  misconduct 
indnding  foreseeable  consequential 
damages  and  die  costs  of  investigation: 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  ammmt 
of  the  Govemmenrs  loss; 


(7)  The  potential  or  actual  impact  of 
the  misconduct  upoa  national  defense, 
public  health  or  safety,  pabbc  finance, 
or  pablic  confidence  in  the  a&anagement 
of  Government  programs  and 
operations,  indudi^  particularly  die 
impad  on  the  intended  beaefidaries  of 
such  programs; 

(8)  Whether  die  defendmt  has 
engaged  in  a  pattern  ol  die  sasK  or 
similiu'  misconduct 

(9)  Whether  die  defnidant  atten^ted 
to  conceal  die  miscandoct 

(10)  The  degree  to  which  die 
defendant  has  involved  others  in  the 
misconduct  or  in  ooncealing  it 

(11)  \A^iere  the  misconduct  of 
employees  or  ageats  is  imputed  to  the 
defendant  the  extent  to  which  die 
defendant's  practices  fostered  or 
attempted  to  predude  such  miscondact 

(12)  Whedier  die  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  die  defendant  assisted 
in  ideatifying  and  prosecutiag  other 
wrongdoers; 

(14)  The  complexity  of  the  program  at 
transaction,  and  the  degree  of  the 
defendant's  sophistication  «vith  respect 
to  it  induding  the  extent  of  the 
defendant's  prior  portidpatioo  in  die 
program  or  in  similar  transactions; 

(1^  Whether  die  defendant  has  been 
found.  hi4Biy  criminal,  civil  or 
acfafliniatrrt  ve  proceeding  to  have 
engaged  in  similar  miscandud  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of  a 
State,  dnectly  or  indkedly:  and 

(16)  The  need  to  deter  the  defendant 
and  others  ieanx  engaging  in  the  same  or 
similar  misoondud. 

[(4  Nothing  in  this  section  shall  be 
construed  to  hmit  the  AI4  or  the 
Administratar  head  from  considering 
aay  other  factors  that  in  any  given  case 
may  mitigate  or  aggravate  the  oSense 
for  whidi  penalties  and  assessafients  are 
imposed. 

S  142.32    lAcalion  of  heartao. 

(a)  The  hearing  may  be  held — 

(1)  In  any  fudidal  ^strict  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  businese; 

(2)  In  any  judicial  distrid  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made,  presented 
or  submitted;  or 

(3)  In  euch  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
AL). 

(b)  Eadi  party  shall  have  the 
opportunity  to  present  argument  with 
relied  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  aadat the  time  ocdered  bf  the 
AI4. 


$142.23 

(a)  Except  as  provided  in  paragraph 
(b),  testimony  at  the  hearing  shall  be 
given  orally  by  witnesses  under  oath  or 
affirmation. 

(b)  At  the  (fiscretion  of  the  AL), 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  sadi  written  statement  most  be 
provided  to  all  other  parties  aloi^  with 
the  last  known  add^ss  of  such  witness 
in  a  manner  which  allows  soffident  time 
for  <Aher  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing .  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  shaD 
be  exchanged  as  provided  in  S  142.22(a). 

(c)  The  AL)  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
iiKeiTogating  witnesses  and  presenting 
evidence  so  as  to  (1)  make  the 
interrogation  and  presentation  effective 
for  die  ascertainment  of  the  truth.  (2) 
avoid  needless  consumption  of  time,  and 
(3)  proted  witnesses  from  harassment  or 
undue  embarrassment 

(d)  The  AL)  shall  permit  the  parties  to 
condud  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  die  facts. 

(e)  At  the  discretion  of  the  AL).  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  AL),  cross-examination 
on  matters  outside  the  scope  of  dired 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  AL) 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exdusion  of — 

(1)  A  party  who  is  an  individual: 

(2)  In  the  caae  of  a  pcuty  d»t  is  not  an 
individual  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  by  the  party's  representative; 
or 

(3}  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 


§142J4 

(a)  TbB  AL)  shall  detenniDs  dw  ' 
admissibility  of  evidence. 

(b)  Except  as  provided  harem,  the  ALf 
shaU  aot  be  bmmd  by  Ae  Federal  Rules 
of  Svtdanca.  Hawa^wt.  the  M4  may 
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apply  the  Federal  Rules  of  Evidence 
where  appropriate,  e^.,  to  exclude 
unreliable  evidence. 

(c)  The  AL)  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Althou^  relevant  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(0  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  AL]  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  AL) 
pursuant  to  8  142.24. 

1 142J5    The  record. 

(a)  The  hearing  will  be  recorded  and 
transcribed. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  Administrator. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to  1 142.24. 


|142Jt 

The  AL)  may  require  or  permit  the 
parties  to  file  post-hearing  briefs.  The 
AL|  shall  fix  the  time  for  filing  such 
briefs,  not  to  exceed  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law.  The  AL] 
may  permit  the  parties  to  file  reply 
briefs. 


1142.37 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint  or  any 
portions  thereof,  violate  i  142.3; 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 


of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 
i  142.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  close  of  the  hearing  or  after 
the  time  for  submission  of  post-hearing 
briefs  and  reply  briefs  (if  permitted)  has 
expired.  The  AL]  shall  at  the  same  time 
serve  all  parties  with  a  statement 
describing  the  right  of  any  defendant 
determined  to  be  Uable  for  a  civil 
penalty  of  assessment  to  file  a  motion 
for  reconsideration  with  the  ALJ  or  a 
notice  of  appeal  with  the  Administrator. 
If  the  ALJ  fails  to  meet  the  deadline 
contained  in  this  paragraph,  he  or  she 
shall  notify  the  parties  of  the  reason  for 
the  delay  and  shall  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the 
Administrator,  or  a  motion  for 
reconsideration  of  the  initial  decision  is 
timely  filed,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued  by  the  ALJ. 

I142.3S    Reconeldef  Men  of  InWet 


(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  If  the  AL)  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
Administrator  in  accordance  with 
1142.39. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  Administrator 
and  shall  be  final  and  binding  on  the 
parties  30  days  after  it  is  issued,  unless 


it  is  timely  appealed  to  the 
Administrator  in  accordance  with 
f  142.39. 

{142.39    Appeal  to  the  Admlnlstfatof. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  Administrator  by  filing  a 
notice  of  appeal  with  the  Administrator 
in  accordance  with  this  section. 

(b)(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the  ALJ 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 
reconsideration  under  S  142.38, 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  apphes. 

(3)  The  Administrator  may  extend  the 
initial  30  day  period  for  an  additional  30 
days  if  the  defendant  files  with  the 
Achninistrator  a  request  for  an  extension 
within  the  initial  30Kiay  period  and 
shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Administrator 
and  the  time  for  filing  motions  for 
reconsideration  under  S  142.36  has 
expired,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the 
Administrator. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  Administrator. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  Administrator  shall  not  consider  any 
objection  that  was  not  raised  before  the 
ALJ  unless  a  demonstration  is  made  of 
extraordinary  circumstances  causing  the 
failure  to  raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  Administrator  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  Administrator  shall  remand 
the  matter  to  the  ALJ  for  consideration 
of  such  additional  evidence. 
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(j)  The  Administrator  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settle  any  penalty  or  assessment 
determined  by  the  ALJ  in  aay  initial 
decision. 


(k)  The  Administrator  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the 
Administrator  and  a  statement 
describing  the  right  of  any  person 
determined  to  be  liable  for  a  penalty  or 
assessment  to  seek  judicial  review. 

(i)  Ualess  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  00  days  after  the  date  on 
which  the  Administrator  serves  the 
defendant  with  a  copy  of  the 
Administrator's  decision,  a 
determination  that  a  defendant  is  liable 
under  §  142.3  is  final  and  is  not  subject 
to  judicial  review. 

9142.40  Stays  erdwedtyyttw  Department 
of  Justtca. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmit  to  the  Administrator  a  written 
finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  aSect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the 
Administrator  shall  stay  the  process 
immediately.  The  Administrator  may 
order  the  process  resumed  only  upon 
receipt  of  Ae  written  authorization  of 
the  Attorney  General. 

9 142.41  Stay  paneling  appaat 

(a)  An  initial  decision  is  stajred 
automatically  pending  dispositirai  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  Administrator. 

(b]  No  administrative  stay  is  available 
following  a  final  decision  of  the 
Administrator. 


9142.42 

Section  3805  of  titie  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  Administrator 
imposing  penalties  or  assessments 
imder  this  part  and  specifies  the 
procedures  for  such  review. 

9142.43   CoNaeflen  of  dvl  Panamas  and 
atsasamants. 

Sections  3806  and  3808(b)  of  title  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  imder  this  part 
and  specify  the  procedures  for  such 
actions. 


9142.44  Right  to  adminiatrattwa  offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  9  142/42  or  9  142.43,  ot  any 
amount  agreed  upon  in  a  compromiee  or 
settlement  under  9  142.48,  may  be 
collected  by  administrative  offset  under 
31  U.S.C  3716.  except  tiiat  an 
administrative  offset  may  not  be  made 
under  this  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  later  owing  by  the  United  States  to 
the  defendant 

9142.45  Deposit  in  Treasury  of  Unitad 
Statas. 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  die  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C 
3806lg). 

9  142.46    Comprooiiaa  or  satttement 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  TTie  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settie  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  Administrator  has  exclusive 
authority  to  compromise  or  settie  a  case 
imder  ttds  part  at  any  time  after  the  date 
on  which  the  ALJ  issues  an  mitial 
decision,  except  during  the  pendency  of 
any  review  under  9  142.42  or  during  the 
pendency  of  any  action  to  collect 
penalties  and  assessments  under 

9  142.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settie  a  case  under  this  part  during  the 
pendency  of  any  review  under  9  142.42 
or  of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settiement  terms  to  the 
reviewing  official,  the  Administrator,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settiement  terms  to  the  Administrator, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

9142.47    Umttatlons. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  9  142.8  within 
6  years  after  the  date  on  which  such 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
9  142.10(b)  shall  be  deemed  a  notice  of 
hearing  for  purposes  of  this  section. 


(c)  The  statute  of  limitations  may  be 
extended  by  a^eeatent  of  the  parties. 

Dated:  December  21. 1988. 
lame*  Abdaor, 

Administrator. 

[PR  Doc.  S»-3010  Filed  2-8-B9:  8:45  am] 

aniJNQ  CODE  nzs-ei-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adialnlstratton 


14  CFR  Part  39 


[DodiatNo. 


Amdt3»-«t32) 


Airworthiness  Directives:  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Adminisbetion  (FAA),  DOT. 
action:  Final  rule. 

SlIMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  currentiy 
requires  inspection  and  repair,  as 
necessary,  of  the  body  and  canted 
bulkhead  structure  for  cracks  at  the 
nose  gear  wheel  well  forward  comers. 
Recent  service  experience  indicates  that 
airplanes  which  have  been  modified  by 
the  incorporation  of  an  external  doabler 
need  to  be  inspected  externally  as  well 
as  internally  to  detect  cracks.  Since  an 
undetected  crack  may  result  in  sudden 
loss  of  cabin  pressurization  and 
extensive  structural  damage,  this 
amendment  requires  additional 
inspection  and  repair,  and  also  adds 
additional  airplanes  which  may  be 
subject  to  similar  cracking. 
EFFECTIVE  DATE:  March  15, 1989. 


;  The  applicable  service 
information  may  be  obtained  fixim 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattie,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattie  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattie,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Dan  R.  Bui.  Airframe  Branch.  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattie,  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
84-1&-02,  Amendment  39-4906  (49  FR 
35622:  September  11, 19B4).  to  require 
inspection  aad  repair,  if  necessary  of  the 
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body  and  canted  bulkhead  structure  for 
cracks  at  the  nose  gear  wheel  well 
forward  comers  on  Boeing  Model  747 
series  airplanes,  was  pubUshed  in  the 
Federal  Register  on  August  17, 1988  (53 
FR  31012].  The  comment  period  for  the 
proposal  closed  on  October  11, 1968. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Boeing  Commercial  Airplanes 
suggested  several  wording  changes  to 
the  AD,  so  as  to  align  the  wordim  with 
that  of  the  referenced  service  bulletin. 
The  FAA  conciuv  with  certain  of  these 
suggestions: 

a.  Paragraphs  G.l.  and  J.l.  have  been 
reworded  to  clarify  that  the  low 
frequency  eddy  ourent  Inspection  must 
be  performed  "prior  to  the  accumulation 
of  6,000  landings  after 
modiflcation  *  *  *"  (the  proposal  had 
stated  "within  6,000  landings  after 
modification  *  *  *").  This  is  merely  a 
clarifying  change  and  reflects  the  intent 
of  the  FAA  as  to  this  requirement. 

b.  Throughout  the  final  rule  the  words 
"*  •  *  repair  In  accordance  with  FAA 
procedures  *  *  *"  have  been  changed  to 
"*  *  *  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office. 
FAA.  Northwest  Mountain  Region  *  *  *" 
The  Manager  of  that  office  is  the 
individual  delegated  the  authority  to 
approve  designs  or  repair  methods  to  be 
used  in  correcting  an  unsafe  condition 
addressed  by  AD  action. 

The  FAA  has  determined  that  these 
changes  will  not  increase  the  scope  of 
the  AD,  nor  will  they  increase  the 
economic  burden  on  any  operator. 

The  FAA  does  not  concur  with 
Boeing's  suggestion  that  repairs  may  be 
performed  in  accordance  with  a  method 
approved  by  an  FAA  Designated 
Engineering  Representative  (DER)  of 
The  Boeing  Company.  While  DER's  are 
authorized  to  determine  whether  a 
design  or  repair  method  complies  with  a 
specific  requirement,  they  are  not 
authorized  to  make  discretionary 
determinations  of  what  the  applicable 
requirement  is. 

The  Air  Transport  Association  (ATA) 
of  America  expressed  no  technical 
objections  to  the  proposed  rule. 
However,  one  of  its  members  requested 
that  the  proposed  initial  compliance 
period  be  increased  from  100  landings  to 
300  landings  after  the  effective  date  of 
the  AD  to  improve  scheduling  and 
flexibility.  This  operator  advised  that  it 
had  been  inspecting  in  accordance  with 
the  existing  AD  at  1,000  landing 
intervals  instead  of  1,500  landings.  The 
FAA  does  not  concur  %vith  the 


recommendation.  In  light  of  the  severity 
of  the  hazard  involved,  and  the  fact  that 
there  has  been  no  additional  data 
submitted  that  would  support  this 
increase,  the  FAA  determined  that  the 
proposal  for  100  landings  is  appropriate. 
This  AD  does  contain,  however, 
provisions  for  use  of  an  alternate  means 
of  compliance,  which  may  be  requested 
by  the  operator  if  it  has  data  to  justify 
an  increased  initial  compliance  time. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAlA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above. 

There  are  approximately  302  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  a  total  of  114  airplanes 
(including  24  additional  airplanes]  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  200 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Repair  parts  are  estimated  at  $2,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,140,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
widi  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979];  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  747 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subjects  in  14  CFR  Part  38 

Aviation  safety,  Aircraft 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  I  39.13  of  Part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autitority:  40  UA.C  1354(b),  1421  and  1423: 
49  U.S.C.  106(g)  (Revisad  Pub.  L  97-449. 
January  12. 1963);  and  14  CFR  11.69. 

2.  By  superseding  AD  84-18-02, 
Amendment  39-4906  (49  FR  35622: 
September  11, 1984),  with  the  following 
new  airworthiness  directive: 

139.13   (Amended] 

Boeliig:  Applies  to  Mode!  747  series 

airplanes.  Groups  1, 2,  and  3  as  listed  in 
Boeing  Service  Bulletin  747-63-2112, 
Revision  4.  dated  February  25, 1968, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  body  sicin  and  tlie 
canted  pressure  bulkhead  structure, 
accomplish  the  following: 

A,  For  Croup  1  airplanes  on  which  the 
initial  inspection  requirements  of 
Airworthiness  Directive  (AD)  84-18-02  have 
not  been  conducted  as  of  the  effective  date  of 
this  AD,  and  which  have  not  been  modified 
by  incorporation  of  a  doubler  in  accordance 
with  Boeing  Service  Bulletin  747-5^2112: 

1.  Prior  to  the  accumulation  of  4,000 
landings  or  within  the  next  100  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  1,000  landings,  perform  a  detailed 
visual  inspection  of  the  nose  gear  wheel  well 
forward  lower  comers,  exterior  and  interior 
area,  for  craclis,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112,  Revisions  3  or  4. 
Additionally,  perform  a  high  frequency  eddy 
current  (HFEC)  inspection  of  tJie  chord  and 
doubler  for  cracks  at  the  two  forward  hinge 
fairing  attach  bolt  locations,  in  accordance 
with  Boeing  Service  Bulletin  747-53-2112. 
Revisions  3  or  4. 

2.  Cracl(s  found  while  conducting  the 
inspections  required  by  paragraph  A.l^ 
al>ove,  must  be  repaired  as  follows: 

a.  If  the  crack  is  visible  on  an  interior 
surface,  or  exceeds  any  of  the  limits  defined 
in  paragraph  A.2.b.,  l>elow,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  prior  to 
further  flight. 

b.  If  the  crack  is  visible  from  an  exterior 
surface  only  and  has  not  progressed  into  the 
vertical  leg  of  the  nose  wheel  well  forward 
bulkhead  lower  chord  and  does  not  extend 
forward  of  the  first  row  of  skin  fasteners, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 
Oifrice,  FAA.  Northwest  Mountain  Region, 
prior  to  the  accumulation  of  500  additional 
landings,  provided  that  a  detailed  visual 
inspection  is  performed  at  intervals  not  to 
exceed  100  landings. 

3.  Inspections  are  to  continue  after  repair. 
If  additional  cracks  are  found,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office, 
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FAA  Northwest  Mountain  Region,  prior  to 
further  flight 

B.  For  Group  1  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  been  conducted  as  of  the  effective 
date  of  this  AD,  and  which  have  not  l>een 
modified  by  incorporation  of  a  doubler  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112:  Continue  to  perform  the  repetitive 
inspections,  and  to  make  repairs,  if 
necessary,  in  accordance  wiA  the 
requirements  of  paragraph  A.,  at>ove. 

C.  For  Group  1  airplanes  on  which  the 
initial  inspection  requirements  of  AO  84-18- 
02  have  not  been  conducted  as  of  the 
effective  date  of  this  AD,  and  which  have 
l>een  modified  by  incorporation  of  a  doubler. 
in  accordance  with  Boeing  Service  Bulletin 
747-53-2112: 

1.  Inspect  the  nose  gear  wheel  well  forward 
lower  comers  at  the  times  and  using  the 
methods  specified  in  either  paragraph  Cl.a. 
or  Cl.b.,  below. 

a.  Option  I:  External  inspection. 

Within  1,500  landings  afier  modification  or 
within  the  next  100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  external  detailed  visual 
inspection  of  the  nose  gear  wheel  well 
forward  lower  comer  structure  for  cracks  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112,  Revision  4.  dated  February  25. 1988. 
After  the  initial  inspection,  continue  to 
inspect  as  follows:  Perform  external  general 
visual  inspections  at  intervals  not  to  exceed 
100  landings,  and  extemal  detailed  visual 
inspections  at  intervals  not  to  exceed  1,000 
landings,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2112.  Revision  4,  dated 
February  25, 1988. 

b.  Option  II:  Extemal  and  internal 
inspection. 

Within  1,500  landings  after  modification  or 
within  the  next  100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  extemal  and  intemal 
detailed  visual  inspection  of  the  nose  gear 
wheel  well  forward  lower  comer  structure  for 
cracks,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2112,  Revision  4.  dated 
February  25, 1088.  Repeat  external  and 
intemal  detailed  visual  inspections  at 
intervals  not  to  exceed  1,500  landings. 

2.  If  cracks  are  found,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  prior  to  further 
flight 

3.  Inspections  are  to  continue  after  repair. 
If  cracks  are  found,  repair  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region,  prior  to  further  flight 

D.  For  Group  1  airplanes  on  which  the 
initial  Inspection  requirements  of  AD  84-18- 
02  have  been  conducted  as  of  the  effective 
date  of  this  AD,  and  which  have  been 
modified  by  incorporation  of  a  doubler,  in 
accordance  wnth  Boeing  Service  Bulletin  747- 
53-2112:  Continue  to  perform  the  repetitive 
inspections,  and  to  make  repairs,  if 
necessary,  in  accordance  with  the 
requirements  of  paragraph  C  of  this  AD. 

E.  For  Group  2  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  not  l>een  conducted  as  of  the 


effective  date  of  this  AD,  and  which  have  not 
l>een  modified  by  incorporation  of  the  hinge 
fairing  rework  or  modification  doubters  in 
accordance  nvith  Boeing  Service  Bulletin  747- 
53-2112:  Perform  the  inspections  and  repairs, 
if  necessary,  in  accordance  with  the 
requirements  of  paragraph  A  of  this  AD, 
except  that  repetitive  inspection  intervals 
shall  not  exceed  2,000  landings.  Inspections 
are  to  continue  after  repair.  If  cracks  are 
found,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA  Northwest 
Mountain  Region,  prior  to  further  flight. 

F.  For  Group  2  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  been  conducted  as  of  the  effective 
date  of  this  AD,  and  which  have  not  been 
modified  by  incorporation  of  the  hinge  fairing 
rework  or  modification  doublers  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112:  Continue  to  perform  tlie  repetitive 
inspections,  and  to  make  repairs,  if 
necessary,  as  described  in  paragraph  A  of 
this  AD,  except  that  repetitive  inspection 
intervals  shall  not  exceed  2,000  landings. 
Inspections  are  to  continue  after  repair.  If 
cracks  are  found,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region,  prior  to  further  flight 

G.  For  Group  2  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  not  been  conducted  as  of  the 
effective  date  of  this  AD,  and  which  have 
been  modified  by  incorporation  of  the  hinge 
fairing  rework  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112: 

1.  Prior  to  the  accumulation  of  6,000 
landings  after  modification  or  within  the  next 
100  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a  low 
frequency  eddy  current  (LFEC)  inspection  for 
cracks  in  the  underskin  doubler  at  the  nose 
gear  wheel  well  forward  lower  comers,  in 
accordance  %vith  Boeing  Service  Bulletin  747- 
53-2112,  Revision  4.  dated  February  25, 198& 
Repeat  low  frequency  eddy  current 
inspections  in  the  underskin  doubler  at 
intervals  not  to  exceed  2.000  landings. 

2.  If  a  crack  is  found  that  is  visible  on  an 
interior  surface  or  exceeds  any  of  the  limits 
in  paragraph  G.3.,  below,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA  Northwest  Mountain  Region,  prior  to 
further  flight 

3.  If  an  underskin  doubler  crack  is  foimd 
that  is  not  visible  from  the  interior  and  has 
not  progressed  into  the  vertical  leg  of  the 
nose  wheel  well  forward  bulkhead  lower 
chord  and  does  not  extend  forward  of  the 
first  row  of  fasteners,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattie  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region,  prior  to  the 
accimiulation  of  500  additional  landings, 
provided  that  a  detailed  visual  Inspection  of 
the  nose  gear  wheel  well  forward  comer 
structiue  is  performed  at  intervals  not  to 
exceed  100  landings. 

4.  Inspections  are  to  continue  after  repair. 
If  cracks  are  found,  repair  in  accordance  with 
a  method  approved  by  the  Manager,  SeatUe 
Aircraft  Certification  Office.  FAA  Northwest 
Motmtain  Region,  prior  to  further  flight 


H.  For  Group  2  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
02  have  been  conducted  as  of  the  effective 
date  of  tills  AD,  and  which  have  been 
modified  by  incorporation  of  hinge  fairing 
rework  only  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112:  Continue  to 
perform  the  repetitive  inspections,  and  to 
make  repairs,  if  necessary,  in  accordance 
with  the  requirements  of  paragraph  G.  of  this 
AD. 

L  For  Group  2  airplanes  on  which  the  initial 
inspection  requirements  of  AD  84-18-02  have 
been  conducted  as  of  the  effective  date  of 
this  AD,  and  which  have  l>een  modified  by 
incorporation  of  the  hinge  fairing  rework  and 
modification  doublers  in  accordance  with 
Boeing  Service  Bulletin  747-53-2112: 

1.  If  the  underskin  doubler  was  not  cracked 
at  the  time  of  modification,  within  10,000 
landings  after  the  modification  or  witliin 
1,000  landings  after  the  effective  date  of  tliis 
AD,  whichever  occiuv  later,  perform  an 
intemal  and  extemal  detailed  visual 
inspection  for  cracks,  in  accordance  with 
Boeing  Service  Bulletin  747-53-2112,  Revision 
4,  dated  February  25, 1988.  Repeat  internal 
and  extemal  detailed  visual  inspections  at 
intervals  not  to  exceed  2,000  landings. 

2.  If  the  underskin  doubler  was  cracked  at 
time  of  modification,  within  2.000  landings 
after  modification  or  writhin  1,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  intemal  and  extemal 
detailed  visual  inspection  for  cracks,  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112.  Revision  4.  dated  February  25, 1968. 
Repeat  internal  and  extemal  detailed  visual 
inspection  at  intervals  not  to  exceed  2,000 
landings. 

3.  If  cracks  are  found,  repair  in  accordance 
with  a  method  approved  by  the  Manager. 
Seattie  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Regioa  prior  to  further 
flight 

4.  Inspections  are  to  continue  affer  repair. 
If  cracks  are  found,  repair  in  accordance  with 
a  method  approved  by  the  Manager.  SeatUe 
Aircraft  Certification  Office.  FAA  Northwest 
Mountain  Region,  prior  to  further  flight 

].  For  Group  3  airplanes  which  have  not 
beien  modified  by  incorporation  of  the 
extemal  doubler  in  accordance  with  Boeing 
Service  Bulletin  747-53-2112: 

1.  Prior  to  the  accumulation  of  6,000 
landings  after  hinge  fairing  modification  or 
within  1,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform  a 
low  frequency  eddy  current  inspection  for 
cracks  in  the  underskin  doubler  at  the  nose 
gear  wheel  well  forward  lower  comers,  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2112.  Revision  4,  dated  February  25, 1988. 
Repeat  low  frequency  eddy  current 
inspections  in  the  underskin  doubler  at 
intervals  not  to  exceed  2,000  landings. 

2.  If  a  crack  is  found  that  is  visible  on  an 
interior  surface  or  exceeds  the  limits  defined 
in  paragraph  ).3.,  l>elow,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office. 
Northwest  Mountain  Region,  prior  to  further 

flight. 

3.  If  an  underskin  doubler  crack  is  found 
that  is  not  visible  from  the  interior  and  has 
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not  praiTMMd  tato  Um  wudsai  h|  attlM 
■OM  whaal  «m11  ianMidbuUMad  lowv 
chofd  and  cbM  aot  rataad  lonwaiirf  of  tka 
fint  row  at  fartaaart.  wyirto  inimriinra 
with  •  netbodapprovad  by  the  Ulanagir, 
Seattla  Aircraft  CartlBcation  Oiica.  PAA. 
Northwaat  Mountain  Bagteiu  print  to  ill* 
accumulation  of  SOO  additional  landing!, 
provided  that  a  detailed  visual  inapectiao  of 
the  noae  gear  wheel  well  forward  comer 
•tnicture  ia  performed  at  interval*  not  to 
axcaad  loalandingf. 

4.  hupactiona  are  to  continoe  after  repair. 
It  additional  cracks  an  found,  repair  in 
acconlance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  C^flcatlon  OfBce, 
FAA,  Nintfiweal  Mi un tain  Region,  prior  to 
further  fligbt. 

K.  For  Group  3  airplanes  which  have  been 
modified  by  incorporation  of  the  external 
doofoierin  accordance  with  Boeing  Serrice 
Bulletin  747-a»-ai2: 

1.  If  the  underekin  douMer  was  netcrached 
at  time  of  modificatioB.  within  10,000 
landinga  after  modification  or  within  1.0B0 
landing*  afVer  the  effective  date  of  this  AD, 
whichever  occur*  later,  peifoim  an  internal 
and  externa),  detailed  vianai  inspection  fop 

,  Id  accordaaee  with  Boeing  Service 
t7V-93-na.  Revision  4,  dated 
Febniary  2S,  lOM.  Repeat  internal  and 
extataal  datafled  viaiia)  inapections  at 
intervala  not  to  exaaed  2jm  lawfiaga. 

2.  If  the  underakin  doubter  waa  cracked  at 
riia  time  of  modlficatian.  within  ZjOtOO 
landtaga  after  modifteation  or  within  1,080 
landinga  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  an  intamal 
and  extaraai  detaiM  visual  inspactiofi*  in 
aocafdaaca  with  Boeing  Sarvica  BuUetia  747- 
53-2112.  Revision  4.  dated  February  2S,  un. 
Repeat  iatamal  andextamal  datailad  visual 
tnapactiona  at  intervala  not  to  exceed  2,000 


3.  If  cracha  aca  found,  repair  in  accatdance 
with  a  method  approved  by  the  Manager. 
Seattle  Ainxafi  Certification  OCBca.  FAA. 
Northwaet  Mountain  Regiao.  prior  to  further 
flight 

4.  Inapectiona  are  to  oanrinaa  after  sepair. 
If  cracka  are  toond.  repair  ia  aceoidaaGa  with 
a  method  approved  by  the  Manager..  Seattle 
AiraaH  Certiflcatioa  Office,  FAA.  hkirtttwcst 
Mouataiii  Region,  prior  to  bulbar  flight 

L  An  alternate  maana  of  oonpUanca  or 
adjuadaent  of  the  nomplianre  tioia.  whid 
provides  an  acceptaUa  level  of  aalaty.  may 
be  used  when  approved  by  the  Manngrr 
Seattle  Aircraft  Certificatkm  Office.  FAA.. 
Northwest  Mountain  Region. 

Notat  The  raqaesl  shoay  be  farwardad 
throngb  ao  FAA  Priadpal  Maiatanence 
bispactBr(PMI).  who  may  add  any  OBBUBonts 
and  than  sand  it  to  the  Manager.  Seattle 
AircrafI  Castificatioa  Office. 

M.  Special  flight  petaiiU  may  be  iaauad  in 
accordance  with  PAR  21.107  and  21.100  to 
operate  airplaaes  to  a  baaa  in  order  to 
comply  widi  the  requiramanta  of  thia  AD. 

All  persona  afivctsd  by  tUs  dfreethre 
who  hare  not  already  received  t&e 
appropriate  service  documentB  frtnn  the 
manufacturer  may  obtain  copies  upon 
rextuest  to  Boeing  Commercial 
Airplanea,  VXi.  Box  3707.  Seattle.. 


WaahlaffM  flttM.  DMA  doeuMMnte 
BSf  bi  cxaateMl  aktfae  FAAh. 
Nerthwnt  Mountain  Region^  ITgw 
Paeinc  Hiylwey  SotrtA  Sesttle. 
Washingttm.  or  Seattle  Airavft 
Certification  Office.  FAA.  Nbrtliwest 
Mountain  Regioo,  9Q10  East  Marginal 
Way  South.  Seattle.  WaabingtoiL 

rme  amenAnent  supeneciee  Av'ei^i^eE. 
Amendment  3g.^00e. 

This  amendment  becomea  effisctive  Mbich 
13,1000. 

Issued  ia  Seattle.  Waahiagtoa.  on  Janaary 
23.1000. 
kanyA-Msilk 

Manager.  TimuportAiiphm  Binetorat^, 
Aircraft  Ceiiipeation  Serrice. 
(FR  Doc.  00-3033  Filed  Z-8-40;  8:49  am] 


FEDERAL  mNE  SAFETY  AND  HEALTH 
REVIEMf  O0MMI86IOH 
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R  Fedatal  hfiiae  Safety  and 
Health  Rsviaw  Canmdaaioa. 
action:  Final  rule  with  request  for 
conunenti. 

■UMWirr  Thio  role  amendh  the 
Commission's  regulations  in  accordance 
with  the  standards  rsquized  by-  the 
Equal  Access  to  Justice  Act.  as 
amended.  The  rule  confbnaa  generally 
tathe  model  ruleaestabliahedby  the 
AdmimstEative  CoBfareaee  of  tiieVnited 
SUtes. 


!  BATtr  February  9,  TQIS; 
comments  must  be  received  on  or  before 
March  13..  198B. 

ABonmc  Written  conmenta  should  be 
aihheaaad  tO'Mchafd  L.  Bahar; 
Executive  Dinfctnr,  Federal  Mtee  Safbty 
and  Health  Review  Coranrtseion.  173ff  K 
Street  NW.«  Sixth  Floor,  Whshington, 
DC  20806. 

poii  njfrmn  mnmuctycm  contact: 
L  loaeph  Ferrera,  General  Counsel. 
Office  of  the  C;eBeral  Counsel.  173a  K. 
Street  NW.,  Sixft  Floor,  Weahington, 
DG  2000B.  telephone:  202-053-5010  (202- 
500-2873  for  TDD  Relay).  These  are  not 
toll-free  numbers. 

Aupist  5. 1985,  Pub.  L.  90-80;  9»Slat 
183.  teaothonaed  aad  amended  the 
Equal  Accese  to  Justice  Act  S  l).S.C  604 
(K^J  Act),  which  hed  expired  September 
aa  1984.  The  EAJ  Act  provides  fordle 
award  of  attorneys'  fbes  and  other 
expenses  to  certain  parties  who  prevail 
againat  die  federal  gpvaiBBient  in  court 
cases  and  adeersary  admiatstative 


preceediega  !ipa>ificaltjKaa  relevant 
here,  the  EAJ  Act  applies  to  htigatien 
conducted  before  the  Geramiaeimi  onder 
the  Federal  Mne  Safety  end  Health  Act 
of  »77.  30  U.S.C  801  etaaq.  (1982T,  in 
which  an  eligible  party  prevails  over  the 
Department  of  Labor'aMine  Safety  and 
Health  Administration.  29  CFR  2704.180 
and  2704.103.  Prevailing  parliea  may 
receive  awasda  iC  they  naeet  the  EA| 
Act's  eh^bUity  staadairie  ^vhich  set 
ceihnge  on  the  net  worth  am!' number  of 
employees  of  parties]  and  if  the 
government's  position  was  not 
"substantially  justified." 

Under  tlie  amendments  ta  the  EAJ 
Act  the  net  worth  ceilings  for  eligible 
parties  have  been  raised  to  t24XW000 
for  individuals  and  S7,088,000  fbr 
partnerships,  corporations,  and  other 
entities.  5  U.S.C.  504(bl(I)rB].  Uhils  of 
local  government  m^  also  now  be 
eligible  for  fee  awards.  5  U.S.C 
504(b)(1)(B).  Moceover.  the  position  of 
the  government  that  must  be 
substantially  justified  haa  been,  defined 
to  include  the  tmderiyiiig  governmental 
action  or  failure  te  act  upon  which  the 
proceeding  is  based,  as  well  as  the 
government's  position  in  litigation.  5 
U.S.C.  504(bKl)(E].  Finally,  whether  the 
position  of  this  agency  is  substantially 
juatifiad  shall  be  detaimiiMdao  the 
basis  of  the  athniniatrativeiiecard  as  a 
whole  made  in  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought  5  U.S>C.  SB4(aJ(1). 
The  Commission's  regulations 
ff  I  2704.1M  and  270t.l05T  have  been 
amended  to  reflect  these  changes. 

The  Administrative  Conferance  of  the 
United  Stahss  ("Adrainisttatiwe 
C(»ifeTence"),  respoansible  fat 
coorthnating  the  procedural  ndes 
adopted  by  various  federal  agencies  to 
implement  the  EAJ  Act  issued  revised 
model  rules  implementing  the 
amendments  to  the  EAJ  Act  (51  FR  16659 
(May  6. 1988)].  after  receiving  public 
comment  on  draft  Bu>del  rules  (50  FR 
46250  (November  6, 1986)).  The 
Commission's  modifications  to  its 
regnlationa  conform  to  the 
Administrative  Genf •fence's  ftial  model 
rules,  aldioti^  diere  are  three 
departures. 

First  the  Commission's  amendied  rule 
revising  the  effective  dates  in  (  2704.102. 
entitled  "When  the  Act  applies,"  does 
not  ^ovide  that  the  EAJ  Act  shall  apply 
(1)  to  adversary  adjudications  "pending 
on  or  commenced  on  or  after  October  1, 
1981,  in  which  an  application  for  fees 
and  other  expenses  was  timely  filed  and 
was  dismissed  for  lack  of  jurisdiction;" 
or  (2)  "to  any  advosary  adjudication 
commenced  on  or  after  October  1, 1984, 
and  finally  diapoaed  of  before  Aupist  5, 


F^tfawi  Regioter  /  Vol.  54.  No.  26  /  Thuroday.  Febmary  a  1988  /  Rules  and  Regulationo 


1985,  provided  that  an  application  for 
fees  and  expenses  *  *  *  has  been  filed 
with  the  agency  within  30  days  after 
August  5, 1985,"  No  Commission  cases 
arose  in  those  situations,  and  such 
language  would  be  superfluous. 

Second,  while  a  literal  reading  of  5 
U.S.C.  504(a)(1)  may  be  interpreted  to 
prohibit  discovery  or  evidentiary 
proceedings  in  an  EAJ  Act  application 
case  to  determine  substantial 
justification,  the  legislative  history 
indicates  that  when  the  proceeding  for 
which  fees  and  expenses  are  sought  was 
conceded  by  the  agency  on  the  merits, 
withdrawn  by  the  agency,  or  othenvise 
settied  before  any  of  the  merits  are 
heard,  the  administrative  record  may 
include  affidavits  and  other  supporting 
doctmfients  filed  by  the  parties  in  both 
the  fee  producing  proceeding  and  the 
case  on  the  merits,  RR.  Rep.  No.  120, 
Part  1, 99th  Cong^  1st  Sess,  13,  reprinted 
in  1985  U.S.  Code  Cong.  Ad  News  132, 
141.  The  Commission's  amended  rule  in 
§  2704.306,  entitied  "Further  proceedings 
on  the  application,"  in  accord  with  the 
intent  of  Congress  reflected  in  the 
legislative  history,  permits  the  applicant 
and  the  Secretary  of  Labor  to 
supplement  the  record  with  affidavits 
and  other  supporting  documentary 
evidence,  under  the  circumstances  set 
forth  above,  for  determining  whether  the 
Secretary's  position  was  substantially 
justified  Such  supplementation  may  be 
necessary  if  the  underlying  record  of  the 
settled  or  withdrawn  case  is 
abbreviated. 

Third,  the  Commisssion  has  retained 
hi  1 2704.105,  entitied  "Standards  for 
awards,"  the  language  that  the  Secretary 
may  avoid  an  award  by  showing  her 
position  was  "reasonable  in  law  and 
fact"  The  Administrative  Conference 
deleted  the  language  in  question  in  its 
model  rule,  stating  that  it  was  not 
certain  that  the  "reasonable  in  law  and 
fact"  formulation  reflected 
Congressional  intent  and  that  the  case 
law  was  unsettied  concerning  the 
validity  of  the  language  in  determining 
whether  an  agency's  position  was 
substantially  justified.  51  FR  16661. 
Since  the  Administrative  Conference's 
model  rules  were  published,  the 
Supreme  Court  has  concluded  that  the 
phrase  "substantially  justified"  means 
"justified  in  substance  or  in  the  main — 
that  is  justified  to  a  degree  that  could 
satisfy  a  reasonable  i>erson";  the  Court 
explained  that  this  definition  is  no 
different  from  the  "reasonable  basis  in 
law  and  fact"  formulation  adopted  by 
the  majority  of  Courts  of  Appeals. 

Pierce  v.  Underwood, U.S — , S. 

Ct  _  101  LEd.  2d  490,  504-05  (1988). 


One  other  technical  modification  to 
the  Commission's  regulations  deserves 
comment.  The  Commission  has 
amended  (  2704.104  to  provide,  in 
accordance  with  the  EAJ  Act  that  an 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1954  (28  U.S.C.  501(c)(3))  exempt  fit>m 
taxation  under  section  501(a)  of  the 
Code  may  be  an  eligible  party 
regardless  of  the  net  worth  of  such 
organization.  See  5  U.S.C  504(b)(1)(B). 
Such  organizations  were  also  exempt 
with  respect  to  net  worth,  under  the  EAJ 
Act  as  originally  authorized  and  this 
rule  change  corrects  a  technical 
discrepancy  in  the  Commission's 
present  regulations. 

litis  rule  revises  agency  regulations  of 
procedure  and  practice.  "Ilie 
Administrative  Procedure  Act  5  U.S.C. 
553(b)(A),  authorizes  agencies  to  revise 
such  regulations  concerning  internal 
procedures  without  prior  notice  or 
public  comment  Because  the 
Commission  wishes  to  put  these  revised 
procedures  into  effect  as  soon  as 
possible  and  the  rule  substantively 
conforms  with  the  Administrative 
Conference's  model  rules,  the 
Commission  adopts  these  revised 
regulations  as  its  final  rule. 
Nevertheless,  the  Commission  values 
any  comments  that  the  public  may  have 
on  these  metiers.  Public  comment  is 
accordingly  invited.  Comments  may  be 
mailed  to  tiie  Commission's  Executive 
Director  at  die  address  previously 
stated.  It  is  requested  that  comments  be 
filed  no  later  than  March  13, 1989.  Upon 
receipt  and  consideration  of  any 
comments,  these  rules  will  be  subject  to 
possible  change. 

list  of  Subjects  hi  29  CFR  Part  2784 

Administrative  practice  and 
procedure,  Equal  access  to  justice. 

Accordingly,  29  CFR  Part  2704  is 
amended  as  follows: 

PART  2704— (AMENDED] 

1.  The  authority  citation  for  Part  2704 
is  revised  to  read  as  follows: 

Authority:  Sec.  203(a)(1),  Pub.  L  06-481, 94 
StaL  2325  (5  U.S.C  S04(c)(l));  Pub.  L  g»-8a  99 
Stat.  183. 

2.  Section  2704.102  is  revised  to  read 
as  follows: 

{2704,102    Whan  the  Act  applies. 

The  Act  applies  to  adversary 
adjudications  before  the  Commission 
pending  or  commenced  on  or  after 
August  5, 1985, 

3.  Section  2704.104  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


(2704.104    ElgMMyef 


(b)  The  types  of  eligible  applicants  are 
as  follows: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million: 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  employs  not  more  than 
500  employees; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees:  and 

(4)  Any  other  partnership,  corporation, 
association,  unit  of  local  government  or 
public  or  private  organization  with  a  net 
worth  of  not  more  than  $7  million  and 

not  more  than  500  employees: 

•       *       *       •       • 

4.  Section  2704.105  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

12704.105    Standards  for  awarda. 

(a)  A  prevailing  applicant  may  receive 
an  award  for  fees  and  eiqienses  incurred 
in  connection  with  a  proceeding,  or  in  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
position  of  the  Secretary  was 
substantially  justified.  The  position  of 
the  Secretaiy  includes,  in  addition  to  the 
position  taken  by  the  Secretary  in  the 
adversary  adjudication,  the  action  or 
failure  to  act  by  the  Secretary  upon 
which  the  adversary  adjudication  is 
based.  Ilie  burden  of  proof  tiiat  an 
award  should  not  be  made  to  a 
prevailing  applicant  because  the 
Secretary's  position  was  substantially 
justified  is  on  the  Secretary  who  may 
avoid  an  award  by  showing  that  her 
position  was  reasonable  in  law  and  fact 

5.  Section  2704.201  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S2704.201    Contents  Of  appBcaMow. 

***** 

(b)  The  application  also  shall  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  million  (if  an 
individual]  or  $7  million  (for  all  other 
applicants  including  their  afiiliates,  as 
described  in  S  2704.104(f)  of  this  part). 
However,  an  applicant  may  omit  this 
statement  if  it  attaches  a  copy  of  a 
ruling  by  the  Internal  Revenue  Service 
that  it  qualifies  as  an  organization 
described  in  section  501(c)(3]  of  the 
Internal  Revenue  Code  (26  U.S.C 
501(c)(3))  or,  in  the  case  of  a  tax-exempt 
organization  not  required  to  obtain  a 
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on  iU  exempt  ttatus,  a  statemeiit  that* 
daaoibaa  tk*  bMiafor  th*  applkaiA's 

belief  that  it  quaUfiea  under  i 


6.  Sectioa  27fM.3SB  ia  raviaad  to  eead 
aafottowK 


I270OM   Furlbar 


(a)  The  detennihafloa  of  am  awtaid 
will  be.  made  OB.  the  baais  of  ther  record 
made  daring  the  piocaadiog  {qe  whicb 
tee*  and  expena— .are  aoagfat.  except  a* 
pRi«idadiapaniflr*pha(b)ai>d  (c);ol 
this  section. 

(b)  On  request  of  either  the  applicant 
ot  the  SecMtaty,  or  on  the 
administEativa  law  judfe's  own 
initiative.  th»  judga  may  order  birthac 
proceedings,  sucbaaaa  infomal 
conference,  oral  argument,  additionaL 
written  submissions,  oc  as  to  issues 
other  than  substantial  justification- (siich 
as  the  applicant's  eligibility  or 
substantiation  of  fees  and  expenses), 
pertinent  diacewety  ar  an  evirianliavy 
KoAring  Such  futthei  proceeding*  shall 
be  heM  only  wrfien  nw/rssaiy  tot  ftiHand 
fair  resolution  of  the  issues  arising  feom 
Ae.  annRgaX""  anrf  shall  be  rnnAirteri 

(c)  IT  the  profieedinftfiic  which,  bea 
and  expens—  are  saoght  «M»GODGad«d 
by  the  Secretary  on  tha  merits. 
wilhffraiKn  by  ^e  Secxetaiy.  (» 
otherwise  settled  befare  any  of  the 
meiita  were  heard,  the  applicant  and  die 
Secretaiy  may  suppl«m«nt  the 
achniniatntiva.  record  with  afiidavits  ar 
other  doaimentary  evidence 

(d)  A-seq^est  thatth*iiidgp  wdsc 
farther  Broceedings  under  this,  section: 
shall  specifical^  identify  the 
information,  ■""gfc*  on  ♦>»»  disputed 
issues  and  shall  explain  wi^  tfie 
additional  proceedings  are  necessary  to 
resolve  the  issues. 

Datad  F«bniaay>%  UHl 
FotdB-FoRl, 

Chairman.  Federal  Mine  Safety  and  Health 
Review  Commimion. 
(PR  Doc  89-3127  Piled  2-8-88;  8:45  ami 
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:BPA  i»  appraviag  Ihfa  antt- 
tamparing;(pBian>a«»fli  paction,  of  th» 
vahklc  inapectjacandmaintenanga  0/ 
M)  pBagmm.and  certain  Tranapottation 
Cootrol  Maaaue»  (TCM^  aufamittad  as 
part  of  tha  Onina  9ta«a  hnplwnantatton 
Plan  (3IP)  for  DaUa»  and  Tairant  (PFW) 
Counties.  Blsewdnse  in  today'aFadatal 
Raglatai.  EPA  is  proposinf  to  appreva. 
ooaunitmentvmade  by  the  State  of 
Texas  to  expand  tha  1/IirlpragEani.and  to 
adopt  additional  TCMs>  EPA  ia 
appwving  tha  pcewioualy  ncoposed  (Jnly 
14, 1987)  portions  of  tha  I/KC  program 
and  the  TCMa  aa  pert  of  the  Pos(-a2. 
Ozone  SIP  for  Dallas  and  Tajxaot 
Counties  as  these  regulations  will  assist 
in  farther  control  of  volatile  organic 
compound  (VOQ  emissions. 
VMCmM  BAmThia  rule  wittbeeeraa 
eflactt»«  on  Marek  13,  lOM. 


r Copies  of  that 
relevant  \m  iria  action  are  availBfaia  far 
public  inapeclion  twrinyuotMnt 
businaanhanrs  at  the-feHawwiag 
locaAoos: 
Air  PtogEBras  Brandu  U  Jk 

Envinmmealat  Ftateclioiri 

ReginrftMiKKaaaA) 

Texas  75202. 
Texas  Air  Cnntral  BQnid,.ae38Hi^way 

2g»Baal.  AuaMft  Texas  TIKa. 

ilfaiit;.U.S. 
.401 

M  Straat,.  SW.»  WaahiagtaiK  DC  mta 
OfBec  oC  Iha  Fedai^  Hegiataik  IIBB  L 

Stm^  NW.,  Room  MOl.  WaaMngtsn. 

DCa046(L 


foanch,  U.S.  EnvironmaaAafrl 
Agency.  Region  6. 1445  Ross  Avenue, 
DaBas,  Texas  75202  (214)  655-7204. 

rA 
ra  Jiaiufptlon  of  tha 
requiraaentaaf  livChean  Air  Aetand 
EPA's  policies  undas  Hia  Act  won  aai 
f(Mlh  in  the  proposal  published  in  the 
Fadacal  Ra^alv  an.)Uy  M;.1SV,  p7FR 
28421).  Other  actions  EPA.  is  taking  on 
other  portions  of  the  submittal  are 
described  elsewhere  in  tbdky's  Federal 
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Agency. 


Background 

On  Fabmazy  ak  Itft^  the  EPA  Region 
6  Regional  Administrator  sent  the 
Governor  of  Texas  a  formal  notice  for  a 
revision  to  the  ozone  (Ob)  SIF  fbr  EMIias 
and  Taiant  Conntiaak  Texas.  Xaxaa* 
sobmittad  n  iBfvisiaB  fa>  Bnihn  and 
TarraalCauntianiKaemial  imcts  in  IMS 
and  1986.  That  revision  di^  not  provide 
for  stdBdan*  VOC  enriaaimr  m^ietiens 
to  demanstntn  indy  nttainmant  of  the 
Ot  National  Ambient  Air  Quality 


Standtadk  ^AAQS).  H>A,  riierafo 
prapoaed  tollndthe«TeNarhad>fatM 
to  respond  adaqwrtely  t»  tha  1964  SIP 
call,  aadhaan  pcoposed  sanctiiaanoa 
July  M,  IMT.  thrnadarls  i«farrad'tl»> 
EPA's  piupaaeil  nctian  diacasaad 
ebewhem  in  tbday^  Fariasal  niglittr. 

ThrTeMC  AirContrat  Bead  (TAGS) 
submitted  an  additionaL  revisioa  fat 
December  1967  referred  to  aa  the  Paaft-82 
Interim  SO*.  The  anti-tampering:  portion 
of  tha  I/M  program  and  certain  TCMa 
found  in  the  1985^  1986,  and'19e7 
revisions  are  approvabhe  by  EPA.  EPA 
will  approve  these  regulations  because 
they  asaist  in  further  coitrol  of  VOG 
ei 


1.  I/M  Beqainmenta 

The  Ibly  14. 1987,  notice  prt^xiaed  to 
approve  the  parameter  I/lkl  program  SIP 
revision  if  certaiii  conditions  were 
faffilled.  The  notice  also  deaccibedtha 
detafls  of  the  progFam.  Ob  December  21. 
1987,  the  State  dTTexaa  met  the  certafa 
conditions  by  submitting  letters  of 
commitment  fhmi.  the  local  taw 
enforcement  agencies,  recocdke^ing 
requirements,  quality  cantrof 
commitments,  medianic  training  and 
public  informalfon  commitments,,  and 
the  final  rulbs.  EPA  is  approving  the 
anti-tampering  portion  of  the  f/M' 
porgram  as  found  in  the  19B5,  IMKand 
1967  revishmr  since  it  wifl  strengthen 
the  existing  SIP 

Ebewhere  fa  today's  FManTRegMkr, 
EPA.  describes  the  commitments  mads 
by  die  StaDe  ofTexas  to  e^qiandthe 
DFW  I/M  program  to  faclode  an  exhaust 
emiasibm' ftai^rip^  inapectionr  program. 
EM  wiB  review  the  entfre  sxpmded  F/ 
MprQpnm  forapyravatMBty  upon 
couipHtiou-  Or  the  couuui luieu ts". 

Z  TroDsportaUon  Control  Mmaaare*' 


The  July  M.  1967, 1 
notice  proposed  approval  of  tin  TGMi 
submitted  in  the  1886  and  1888  SP 
revisions  forOe  Pbet-8Z  SV  eaU 
eontingenl  apen  dbcumentstioB-af  the 
evaluatloB  af  ttoa  TCMa  specified  under 
section  I08({^  of  the  dsan  Air  Act 
Texaa  subminBd:  ducanieiiltiflon  fa  the 
1987  SV  rcwiaiondiail  provided 
sofBdeitf  fastiftcBtfan  that  additional 
TCMs  were  net  feasibie  during  the 
timeframe  covoed  by  the  1989  and  1986 
PoathgZ  Sff  submittal,  U.,  1986  duough 
1867. 

EPA  is  approving  the  TCMi»  which 
were  peapoaed  fa  fae  July  14, 1687, 
Fedaaak  Itaglatoi  notice  and  die 
addttional  iofaaaifaility  docionentadon 
8id>mittBd  fa  the  1887  submittal  sface 
these  nnaaunnaBntribute  toward  the 
reduction  fa-  VOCa  and  attnngthen  tlie 
exiedng  SP.  The  aedltradnctfanfrw 
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TCMs  fa  the  1965  and  1986  Po8t-62  SIP 
submittals  was  revised.  However,  the 
expansion  and  enhancement  of  the 
vdiicle  I/M  program  and  the  control  of 
gasoline  vapor  pressure  associated  with 
the  Po8t-62  faterim  SIP  affect  the  amount 
of  credit  each  measure  will  provide  for  a 
given  area.  These  controls  will  make  the 
fleet  more  efficient  and  emit  less 
poUutantSs  thereby  reducing  the  amount 
of  emission  reduction  attributed  to 
TCMs. 

fa  the  1987  SIP  revision,  Texas  has 
submitted  additional  TCM  commitments 
for  1967  through  1992.  Hie  commitment 
to  adopt  additional  TCMs  is  discussed 
elsewhere  in  today's  Federal  Register. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  10, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

Liat  of  Subjects  fa  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Intergovernmental 
relations,  facorporation  by  referente. 

Audwtity:  Sec.  110(a)  and  301(8)  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C.  7410(a) 
and  7e01(a)]. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Texas  was  approved  by  the  Director  of  the 
Fadoral  Registar  on  July  1. 1982. 

Dated:  Janoary  18, 1988. 
LaaM.'Aanaa, 
Administrator. 

PART  S2-(AIIENDE0] 

Part  52  of  Chapter  L  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  SS—Tnxas 

1.  Section  52  2270  is  amended  by 
adding  paragraph  (c)  (66)  to  read  as 
follows: 

SS2.2270   ManUncation  of  Plan. 

(c)  •  •  • 

(66)  Revisions  to  the  plan  for 
attainment  of  the  standard  for  ozone  fa 
Dallas  and  Tarrant  Cotmties  were 
submitted  by  the  Governor  on 
September  30, 1985  and  December  21. 
1987. 

(i)  facorporation  by  reference. 

(A)  Revisions  to  the  Texas  Air  Control 
Board  Regulation  IV,  Section  114.1  (c), 
(e).  (f).  114.3. 114.5  (a),  (b).  (d),  (e).  (f), 
and  (g)  adopted  July  26, 1985. 


(B)  Vehicle  Inspection  and 
Mamtenance  and  Transportation 
Control  Measures  (VIMTCM),  Appendix 
AG,  Emission  Reduction  Commitments 
for  Transportation  Control  Measures  in 
Po8t-1982  SIP  Areas  adopted  by  the 
Texas  Air  Control  Board  on  August  26, 
1985. 

(C)  VIMTCM,  Appendix  A).  Excerpted 
Senate  Bill  725,  section  35  (d)  and  (g) 
effective  September  1, 1985;  and  House 
Bill  1593  sections  21  and  22  effective 
June  18, 1987. 

(D)  The  following  portions  of 
VIMTCM.  Appendix  AK,  Texas  Vehicle 
Parameter  Inspection  and  Mamtenance 
Program  adopted  by  the  Texas  Air 
Control  Board  on  December  16, 1987. 

1  Record  keeping  and  Record  submittal 
Requirements,  pages  15-17 

2  Quality  Control.  Audit  and 
Surveillance  Procedures,  pages  17-18 

3  Procediu«s  to  Assure  that 
Noncomplying  Vehicles  are  Not 
Operated  on  the  Public  Roads,  pages 
16-20 

4  Mechanic  Trafaing  Program,  pages  21- 
23 

5  A  Public  Awareness  Plan,  pages  23-25 

6  Vehicle  Maintenance  Program  (Anti- 
tampering),  pages  25-27 

(E)  VIMTCM.  Appendix  AM. 
Department  of  Public  Safety  Rules  and 
Regulations  Concerning  Vehicle 
Inspection  and  Maintenance  Programs, 
Sections  1,  2,  and  3  adopted  by  the 
Texas  Air  Control  Board  on  December 
18. 1987. 

(F)  VIMTCM,  Appendbc  AN.  Local 
Government  Letters  of  Cdmmitment  to 
Enforce  Vehicle  faspection  and 
Maintenance  Programs  adopted  by  the 
Texas  Air  Control  Board  on  December 
18, 1987. 

(PR  Doc.  8&-1585  Piled  2-»-88: 8:45  am] 
BiujNO  cooe  <sao-sMi 


40  CFR  Part  S2 
[FRL-3518-3] 

Approval  and  Promulgation  of 
Implementation  Plana;  Varfoua  States 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Notice  of  State  Implementation 
Plan  (SIP)  madequacy  and  call  for  SIP 
revision;  Information  Notice. 

SUMMARV:  USEPA  hereby  gives  notice 
that  it  has  formally  (1)  notiHed  the 
Governor  of  the  State  of  Ohio  by  letter 
on  December  22, 1988.  that  the  Ohio 
State  Implementation  Plan  is 
substantially  inadequate  to  attam  and 
maintain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  sulfur 
dioxide  (SOz)  in  Hamilton  County,  Ohio; 


and  (2)  called  upon  the  State  to  submit 
to  USEPA  a  SIP  revision  to  correct  the 

deficiency. 

DATES:  The  State  of  Ohio  must  submit 
by  February  20. 1989.  a  schedule  setting 
forth  dates  and  increments  of  progress 
for  correcting  the  Hamilton  County  SIP 
deficiencies.  The  State  must  correct  the 
plan  deficiency  elements  and  submit  its 
fully  approved  Hamilton  County  SOk 
plan  to  USEPA  not  later  than  Jime  22, 
1990. 


:  Copies  of  the  docomenls 
associated  with  this  notice  are  available 
for  inspection  at:  (It  is  recommended 
that  you  telephone  Maggie  Greene,  at 
(312)  888-«0e8,  before  visiting  the  Region 
V,  Office.)  U.S.  Environmental 
Protection  Agency,  Region  V,  Air  and 
Radiation  Branch,  230  Sooth  Dearborn 
Street.  Cfacago.  IllinoU  60604. 

FOR  FUfrrHEM  wroimATiON  contact: 

Maggie  Greene,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V.  Chicago, 
nUnois  60604.  (312)  686-6068. 

approved  portions  of  the  Ohio  SOt  SIP 
for  Hamilton  County  on  January  27, 1981 
(46  FR  8481),  and  April  2a  1962  (47  FR 
16764).  and  the  remaining  pcNtion  on 
May  13. 1982  (47  FR  20686).  The  portion 
of  Hamilt<m  County  which  waa 
originally  designated  nonattainment 
was  redesignated  to  attainment  on 
March  la  1982  (47  FR  11870).  Hamilton 
County  was  divided  mto  two  separate 
attainment  areas  on  May  13. 1982  (47  FR 
20586).  However,  since  the  time  of  these 
rulemakings,  three  modeling  analyses 
were  submitted  to  USEPA  (one  to 
support  an  fadiana  SO*  SIP  and  two 
others  to  support  two  separate  permits 
for  new  sources  fa  Ofao).  The  modeling 
analyses  have  each  predicted  violations 
of  the  SOi  NAAQS  due  to  existing 
sources  that  are  located  in  Hamilton 
County,  Ohio.  The  SOi  NAAQS  are 
violated  whenever  the  following 
standards  are  exceeded  more  dian  once^ 
a  year  per  site: 


Sulfur  Dioxide  NAAQS 

Pwnsiy 

SaoondMy 

Annual  anihinste 
avarsg© _ 

Maxiinum  24-how 

>80)ig/nD' 
365M9^fn* 



Maxwnum  3-hour 

IdOOftfl/m* 

■  Micrograms  per  cubic  maler. 

The  modeling  analyses  predicted  the 
highest  annual  and  the  highest,  second 
high  24-hour  and  3-hour  concentrations 
to  be  approximately: 
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Preoicteo  Air  Quality  Vkxatioms 


Mo<Mng  study 

HtghMl 
mtnM 

M0hMt 

Moono  reon 

24-tKMr 

HI^IMl 

Moond  IU|pk  3- 
hour 

DMrtxim  County  Mtara  SOk  SIP  ~ 

eO«M)/m* 
129)to/ffl* 

1200  M^m* 
622  ^m* 
795ng/m» 

4000  MO/m* 

1906  Ml^m* 

Based  on  the  predicted  violations, 
USEPA  notified  the  Governor  of  Ohio  on 
December  22, 1968,  under  section 
110(a)(2)(H)  of  the  Clean  Air  Act.  42 
U.S.C.  7410(a)(2)(H).  that  the  SIP  for  SOi 
is  substantially  inadequate  to  attain  and 
maintain  the  SOk  NAAQS  in  Hamilton 
County.  The  finding  of  inadequacy  and 
the  call  for  a  SIP  revision  were  generally 
issued  in  accordance  with  USEPA's 
guidance  on  issuing  notices  of  SIP 
inadequacy.*  Under  this  guidance,  the 
State  would  have  to  submit  a 
commitment  and  a  schedule  for  the 
development  of  the  SIP  revision  to 
USEPA  not  more  than  60  days  from  the 
date  of  notification.  A  fully  adopted  plan 
for  Hamilton  County  would  then  have  to 
be  submitted  within  1  year  of  the  date  of 
notification. 

However,  it  is  USEPA's  practice  to 
consider  alternative  schedules,  where 
warranted.  After  discussions  with  Uie 
Ohio  Environmental  Protection  Agency, 
USEPA  is  providing  the  State  with  60 
days  to  submit  a  commitment  and 
schedule  for  the  development  of  an 
approvable  SIP  and  up  to  18  months 
from  the  date  of  notification  for 
submission  of  a  fully  State  adopted  SOi 
plan  for  Hamilton  County,  which 
assures  the  attainment  and  maintenance 
of  the  SOi  NAAQS  both  in  Hamilton 
County  and  the  surrounding  area. 

Therefore,  Ohio  must  submit  a 
schedule  for  correcting  the  deficiency  by 
February  20, 1969,  and  a  plan  and 


■  USEPA't  guidance  for  iuuing  section 
lia(aXZHH]  noticet  of  SIP  deficiencie*  U  found  in  a 
November  2, 1983.  FedMal  Ragiatar  notice  entitled 
Xotnplianca  with  the  Statutory  Proviiiona  of  Part  D 
of  die  Omb  Air  Act"  (48  PR  30688).  "USEPA't 
Guidanca  Document  for  tha  Cotreciioa  of  Part  D 
SIFt  for  Nooattainment  Areaa"  (January  1984) 
contain*  mora  information  on  the  content  of  the 
raviaiona  USEPA  reqoeatad.  Although  theaa 
documanta  were  iaaoad  tpociflcally  to  deal  with 
araaa  deaigoatad  nooattainment  dtey  alao  contain 
USEPA*  general  guidance  for  iaauing  noUcaa  of  SIP 
deficiency  for  area*  with  approved  SIP*  iMt  with 
continuad  (or  newly  found)  nonaltalnment 
prablaaH. 


enforceable  regulations  for  Hamilton 
County  by  no  later  than  June  22. 1990.* 

Cooclusion 

USEPA  notified  the  Governor  of  the 
State  of  Ohio  by  l^er  that  the  Ohio  SO* 
SIP  is  inadequate  to  assure  the 
attainment  and  maintenance  of  the 
National  Ambient  Air  Quality 
Standards.  The  notice  of  deficiency 
requires  Ohio  to  submit  the  SIP 
revisions  necessary  to  achieve  the 
standards. 

The  USEPA  considers  today's  notice 
to  be  informational  only  and  to  have  no 
regulatory  effect  It  informs  the  public  of 
a  call  for  a  SIP  revision  made  by  USEPA 
pursuant  to  section  110(a)(2)(H)  of  the 
Clean  Air  Act  42  U.S.C  7410(a)(2)(H). 
Any  final  definition  of  what  would  be  an 
inadequate  response  to  this  SIP  call,  any 
further  USEPA  action  that  would  result 
frx>m  an  inadequate  State  response  in 
the  future,  will  be  effective  only  after 
notice-and-comment  rulemaking. 

List  of  Subjects  in  4*  CFR  Part  52 

Air  pollution  control 
Intergovenunental  relations.  Sulfur/ 
Oxides. 

Autiiarity:  42  U.S-C  7401-7642. 
Dated:  January  20, 1969. 
Frank  M.  Covingtoii. 

Acting  Regional  Administrator. 

[FR  Doc.  80-3072  Filed  2-8-89: 8:45  am] 

ICOOf  ( 


*  If  the  Sute  doe*  not  lubmit  a  achedule  by 
February  20, 1988,  or  a  curative  SIP  revision  to 
USEPA  by  June  22, 1980,  the  Qean  Air  Act  give* 
USEPA  certain  option*.  It  may  initiate  Federal 
promulgation  under  lection  110(cKl),  propoae 
funding  rettrictiona  under  *ection  17e(b).  and/or, 
poaaibly,  propoae  funding  aanction*  under  aactioa 
316(b).  Section  110(c)(1)  autfaorin*  die 
Adminiitrator  to  propoae  and  promulgate  a  Federal 
plan  if  a  Slate  fail*  to  reviae  It*  SIP  in  a  timely 
manner  in  re«pon*e  to  a  SIP  call  Sactiaa  17e(b) 
autfaoriie*  USEPA  to  withhold  or  re*trict  Oean  Air 
Act  fund*.  Section  3ia(b)  authorize*  USEPA  to 
withhold,  condition,  or  restrict  *ewaga  treatment 
conatniction  grant*  in  affected  area*. 


40  CFR  Part  162 

[OPP-00149B;  Fm.-3517-3] 

Clarification  of  HIV  (AIDS  VIrue) 
LjrtMOng  PoMcy  for  Antimicrobial 

^  -       «.-l^—    ffc-  -  Ji  I  ilia 

peaucioe  prooucia 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Clarification  of  labeling  policy 
for  antimicrobial  pesticide  products 
bearing  claims  of  effectiveness  against 
HIV  (AIDS  virus). 


r.  This  notice  announces  a 
clarification  of  the  labeling  policy  for 
HTV  (AIDS  virus)  efficacy  claims  in 
antimicrobial  pesticide  product  labeling. 
EPA  considers  antimicrobial  pesticides 
to  be  unique  because  of  the  critical 
nature  of  the  threat  to  public  health 
resulting  from  ineffective  use  of 
products  due  to  obsolete  or  misleading 
labeling  and  advertising.  EPA  has 
implemented  and  will  continue  to 
develop  future  initiatives  designed  to 
upgrade  and  clarify  the  labehng  of  all 
antimicrobial  pesticides  to  reflect 
accurately  the  doctunented  efficacy  of 
products.  It  was  not  considered 
necessary  to  establish  new  policy  or 
revise  existing  j[>olicy  in  order  to 
approve  HIV  efficacy  claims.  Rather,  a 
clarification  and/or  reinforcement  of 
existing  policies  as  they  apply  to  HTV 
efficacy  claims  is  needed  to  serve  as 
guidance  to  antimicrobial  pesticide 
product  manufacturers  and  registrants. 
It  is  for  these  reasons  that  the  Agency  is 
annoimcing  a  clarification  of  HTV 
labeling  policy.  Registrants  desiring  to 
register  a  product  or  to  amend  an 
existing  registration  to  include  a  HIV 
efficacy  claim  must  comply  with  this 
policy.  Sterilant  products  previously 
approved  by  EPA  to  bear  HIV  must  be 
revised  to  comply  with  this  policy. 
TON  RMTiiM  mromiaTioii  contact: 
By  mail:  D.  Jean  Jenkins  (General 

Information),  William  C  CampbeU.  Jr. 

(Technical  data  and  labeling 
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requirements],  Jeff  Kempter  and/or 
John  Lee  (Applications  for 
registration).  Antimicrobial  Program 
&anch.  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460. 
Office  of  location  and  telephone 
number.  Room  711.  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington, 
VA,  (703)  557-7470. 

SUPPLSMCNTAIIY  INFORMATION: 

1.  Background 

In  the  Federal  Register  of  May  28, 1986 
(51  FR  19174),  EPA  issued  a  notice 
concerning  "Advocacy  of  Pesticide  Uses 
Which  Do  Not  Appear  on  Registered 
Pesticide  Labels."  The  main  thrust  of 
this  Notice  was  to  address  the 
unwarranted  promotion  of  efficacy 
claims  for  antimicrobial  pesticides 
against  HIV  in  advertising  and  other 
product  related  materials.  At  the  time  of 
this  Notice,  an  acceptable  test  procedure 
was  not  yet  available  for  evaluating  the 
efficacy  of  antimicrobial  pesticides 
against  HTV,  and  therefore,  EPA  had  not 
approved  any  label  claims  of 
effectiveness  against  HIV. 

Since  May  1986,  EPA  has  received 
and  approved  three  test  procedures 
developed  by  three  different  commercial 
testing  laboratories.  The  laboratories 
developed  their  test  procedures  in 
accordance  writh  those  already 
employed  for  testing  disinfectants 
against  other  kinds  of  viruses,  except  for 
the  virus-specific  host  and  assay 
procedures.  These  procedures  were 
approved  by  EPA  following  consultation 
with  the  Centers  for  Disease  Control 
(CDC)  and  the  Food  and  Drug 
Administration  (FDA).  Staff  members  of 
both  CDC  and  FDA  agreed  that  the 
basic  parameters  of  the  three  approved 
testing  protocols  were  in  agreement  with 
those  employed  for  testing  disinfectants 
against  other  kinds  of  viruses  and  were 
valid  test  procedures.  Based  on  these 
three  approved  procedures,  several 
antimicrobial  pesticide  manufacturers 
tested  their  products  and  submitted  data 
to  EPA  in  support  of  proposed  label 
efficacy  claims  against  HIV.  To  date, 
data  on  68  disinfectant  products  have 
been  evaluated  by  EPA.  The  data 
demonstrate  effectiveness  of  the 
products  as  virucides  against  HTV-l  on 
hard  non-porous  surfaces  in  the 
presence  of  moderate  amoimts  of 
organic  soil  (5  to  10  percent)  at  the 
recommended  label  dosages  in  30 
seconds  to  10  minutes  at  20  to  25  *C. 

This  demonstration  of  acceptable 
performance  against  HIV-1  required 
that  EPA  consider  approval  of 
appropriate  label  claims.  In 
consideration  of  EPA  labeling  policy  for 
HTV  daims,  several  labeling  elements 


were  addresed,  including:  acceptable 
terminology/nomenclature  for 
designation  of  target  pest  the  use  of 
featured  statements/phrases,  enlarged/ 
emphasized  lettering,  special  graphics, 
or  product  names  for  promotion  of  HIV 
efficacy  claims:  acceptable  use  patterns 
and  required  documentation:  directions 
for  use  of  products  against  HIV;  and  use 
and  acceptability  of  supplemental 
labeling. 

Evaluation  of  these  labeling  elements 
indicated  that  adequate  regulations  and 
policies  existed  to  address  issues  that 
had  stufaced,  or  were  likely  to  surface, 
in  the  registration  of  antimicrobial 
pesticides  efficacious  against  HIV. 
Therefore,  it  was  not  ctmsidered 
necessary  to  establish  new  policy  or 
revise  existing  policy  in  order  to 
regulate  HTV  efficacy  claims.  Rather, 
only  a  clarification  and/or 
reinforcement  of  existing  policies  as 
they  apply  to  HIV  efficacy  claims  is 
needed  to  serve  as  guidance  to 
registrants  and/or  manufacturers  of 
antimicrobial  pesticides. 

n.  Clarification  of  Labeling  Policy 

The  following  elements  constitute  a 
labeling  policy  clarification  for  HIV 
efficacy  claims: 

1.  The  only  terminology /nomenclature 
that  is  acceptable  for  designation  of  the 
target  pest(s)  associated  with  human 
immtmodeficiency  syndrome  is  "human 
immimodeficiency  virus  Type  1  (HIV-1)" 
or  "human  immunodeficiency  virus  Type 
2  (HIV-2)."  Either  of  the  above  may  be 
combined  with  the  parenthetical  phrase 
"(associated  with  AIDS)"  or  "(AIDS 
virus)." 

2.  Featured  statements/phrases, 
emphasized/enlarged  lettering,  special 
graphics,  or  any  product  name,  that 
employ  the  term  AIDS,  are  prohibited. 
The  terms  "AIDS  virus"  or  "Associated 
with  AIDS"  may  be  used  for  recognition 
purposes,  in  parentheses,  to  accompany 
the  official  name  of  the  virus. 

Featured  statements/phrases, 
emphasized/enlarged  lettering,  or 
special  graphics  that  are  employed  for 
the  primary  purpose  of  especially 
promoting  or  drawing  attention  to  HIV 
efficacy  without  appropriate  use 
information,  are  unacceptable.  For 
example,  a  featured,  incomplete  phrase 
such  as  lOLLS  HTV-l  will  not  be 
permitted.  However,  a  featured 
statement  such  as  KILLS  HIV-1  ON 
PRE-CLEANED  ENVIRONMENTAL 
SURFACES/OBJECTS  PREVIOUSLY 
SOILED  WITH  BLOOD/BODY  FLUIDS 
is  acceptable  if  the  product  is  effective 
against  HIV-1  when  tested;  the  specific 
surfaces/objects  recommended  for 
treatment  are  likely  to  be  soiled  with 
blood /body  fluids;  and  appropriate 
directions  and  other  use  information  are 


provided.  Such  claims  will  be  permilted 
only  under  the  Directions  for  Use 
se<:tion  of  the  label 

3.  The  only  use  patterns  considered 
acceptable  in  conjunction  with  HIV 
efficacy  claims  are  those  that  involve 
health  care  settings  or  other  settings  in 
which  there  is  an  expected  lilielibood  of 
soiling  of  inanimate  surfaces/objects 
with  blood  or  body  fluids,  and  in  which 
the  surfaces/ objects  likely  to  be  soiled 
with  blood  or  body  fluids  can  be 
associated  with  the  potential  for 
transmission  of  HTV.  EPA  will  require 
the  substantiation  of  efficacy  agaiiut  the 
specific  target  pest  HIV-1,  and  the 
likelihood  of  blood  and  body  fluid 
soiling  and  association  of  soiled 
surfaces  with  the  potential 
transmissibihty  of  HIV. 

4.  Special  instructions  for  use  of 
antimicrobial  pesticides  against  HIV 
must  be  provided  in  the  following 
format  with  each  section  appropriately 
titled  and  the  required  use  information 
included. 

a.  Heading:  Identify  as  "SPECIAL 
INSTRUCTIONS  FOR  CLEANING  AND 
DECONTAMINATION  AGAINST  HIV 
OF  SURFACES/OBJECTS  SOILED 
WITH  BLOOD/BODY  FLUIDS." 

b.  Personal  Protection:  The  specific 
barrier  protection  items  to  be  used  when 
handling  items  soiled  with  blood  or 
body  fluids  must  be  identified,  stich  as 
disposable  latex  gloves,  gowns,  masks, 
or  eye  coverings. 

c.  Cleaning  Procedure:  The  need  to 
clean  the  specific  surfaces/objects  prior 
to  disinfection  must  be  identified.  e.g.. 
"Blood  and  other  body  fluids  must  be 
thoroughly  cleaned  fitim  surfaces  and 
objects  before  appUcation  of  the 
disinfectant  (or  sterilant)." 

d.  Disposal  of  Infectious  Materials: 
The  use  directions  must  state  how  and 
where  to  dispose  of  blood,  body  fluids, 
and  cleaning  materials  that  are  removed 
from  surfaces/objects,  e.g.,  "Blood  and 
other  body  fluids  should  be  autoclaved 
and  disposed  of  according  to  Federal 
State,  and  local  regulations  for 
infectious  waste  disposal." 

e.  Contact  Time:  When  a  contact  time 
for  HTV  is  specified  that  is  shorter  than 
the  contact  time  specified  for  other 
pathogens,  then  it  must  be  qualified  with 
a  prominent  statement  sudi  as  "this 
contact  time  will  not  control  other 
common  types  of  viruses  and  bacteria." 

5.  Sticker-type  labeling  will  be 
permissible  for  use  in  conjunction  with 
HTV  efficacy  claims  onfy  Si  alone,  or  in 
conjimction  with  the  remainder  of  the 
product  label  text  it  provides  all  of  the 

'  required  HIV-related  use  information 
(i.e.  use  site,  surfaces/objects,  directions 
for  use.  etc.):  does  not  conflict  with  the 
rest  of  the  labeling;  and  complies  with 
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the  same  labeling  requirements  that  are 
applicable  to  the  rest  of  the  labeling  text 
(scientific  terminology,  featured  claims, 
etc.).  Sticker-tyT>e  labeling  used  solely 
for  promotional  purposes  to  draw 
attention  to  HIV  effectiveness,  rather 
than  for  providing  valid  use  information, 
is  not  acceptable. 

6.  HTV  related  use  information  may  be 
presented  either  on  the  product 
container  label,  or  in  accompanying 
technical  brochures  or  Uterature. 
However,  in  the  latter  case,  the  product 
container  label  must  specifically 
reference  the  accompanying  literature 
where  such  information  is  presented. 

m.  Registratioo  Raquiremeiits 

Registrants  desiring  to  register  a 
product  bearing  HTV  efficacy  claims,  or 
to  amend  an  existing  registration  to 
include  a  HIV  efficacy  claim,  must 
comply  with  the  policy  announced  in 
this  notice  and  pursue  EPA  approval 
through  the  required  registration 
application  procedures. 

The  Federal  Reglstar  notice  of  May  28, 
1986  (51  PR  19174),  permitted  registrants 
of  sterilant  products  to  claim  efficacy 
against  HTV  without  additional 
documentation  of  effectiveness  other 
than  the  required  sporicidal  data,  when 
directions  for  use  as  a  sterilant  were 
prescribed  for  HIV  efficacy,  and  Agency 
approval  of  labeling  was  obtained.  EPA 
allowed  the  sterilizer  use  because 
sterilization  is  an  absolute  term  that 
denotes  killing  of  all  microorganisms, 
including  the  most  resistant  spore  forms, 
against  which  these  products  are  tested, 
and  the  treatment  regimen  is  stringent 
(e.g.,  immersion  for  10  hours).  Sterilant 
products  registered  by  EPA  with 
approval  to  bear  HIV  efficacy  claims 
must  also  bear  labeUng  that  is  in 
compliance  with  the  labeling  policy 
announced  in  this  clarification  notice 
(See  section  n  above).  Therefore, 
sterilant  products  previously  approved 
by  EPA  to  bear  HIV  claims  must  be 
revised  in  accordance  with  this 
announcement,  and  registrants  must 
pursue  EPA  approval  tiirough  the 
required  registration  application 
procedures  within  60  days  of  the  date  of 
this  Notice.  EPA  will  notify  these 
registrants  of  this  labeling  clarification 
policy,  the  amended  registration 
requirements,  and  the  time  frame  for 
responding  upon  publication  of  this 
Federal  Register  Notice. 

Dated  ]anuary  27, 1969. 
Douglas  D.  Campt 

Director.  Office  of  Pesticide  ProgramB. 
(PR  Doc  89-3066  Filed  2-B-89;  8:45  am] 


40CFRPart271 

[FRL-3516-7] 

North  Carolina:  Final  Authorization  of 
Stat*  Hazardoua  Waata  Managamant 


AOINCV:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


;  North  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  North 
Carolina's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  North  Carolina's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  North  Carolina's  hazardous 
waste  program  revisions.  North 
Carolina's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATU:  Final  authorization  for  North 
Carolina  shall  be  effective  April  10, 
1969,  unless  EPA  pubUshes  a  prior 
Federal  Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
North  Carolina's  program  revision 
application  must  be  received  by  the 
close  of  business  on  March  13, 1989. 
AOOncsscS:  Copies  of  North  Carolina's 
final  authorization  application  are 
available  during  9HX)  a.m.  to  5:00  p.m.  at 
the  following  addresses  for  inspection 
and  copying:  North  Carolina  Department 
of  Human  Resources,  P.O.  Box  2091, 
Raleigh,  North  Carolina  27602,  Phone: 
919/733-2178;  U.S.  EPA  Headquarters 
Ubrary.  PM  211A.  401  M  Street,  SW., 
Washington,  DC  20460,  Phone:  202/382- 
5926:  U.S.  EPA  Region  IV  Library,  345 
Courtland  Street.  NE.,  Atianta,  Georgia 
30365.  Written  comments  should  be  sent 
to  Mr.  Otis  Johnson,  Jr.,  Chief.  Waste 
Planning  Section  RCRA  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtiand  Sti^et  NE:  AUanta.  Georgia 
30365,  Phone:  404/347-3016. 
FOR  FURTHCR  MPOflMATIOM  CONTACT: 
Mr.  Otis  Johnson,  Jr.,  Chief,  Waste 
Planning  Section,  RCRA  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  AUanta,  Georgia 
30365,  Phone:  404/347-3016 
SUPPLEMMNTAIIV  WiFOiniATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 


hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program  subject  to  the 
authority  retained  by  EPA  in  accordance 
with  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  Two 
types  of  authorization  may  be  granted. 
'The  first  type,  known  as  "interim 
authorization,"  is  a  temporary 
authorization  which  is  granted  if  EPA 
determines  that  the  State  program  is 
"substantially  equivalent"  to  the  Federal 
program  (Section  3006(c),  42  U.S.C. 
6e26(a)). 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  program  (1)  is  "equivalent"  to 
the  Federal  program,  (2)  is  consistent 
with  the  Federal  program  and  other 
State  programs,  and  (3)  provides  for 
adequate  enforcement  (Section  3006(b), 
42  U.S.C.  6926(b)).  States  need  not  have 
obtained  interim  authorization  in  order 
to  qualify  for  final  authorization.  EPA 
regulations  for  interim  or  final  State 
authorization  appear  at  40  CFR  Part  271. 

B.  North  Carolina 

North  Carolina  initially  received  final 
authorization  on  December  31, 1984. 
North  Carolina  received  authorization 
for  a  revision  to  its  program  on  March 
25, 1966,  for  the  Redefinition  of  Solid 
Waste  provisions  promulgated  January 
4. 1985.  North  Carolina  has  also  received 
authorization  for  revisions  to  its 
program  on  October  4, 1988  for  Closure 
Post  Closure,  and  Financial 
Responsibility  Requirements 
promulgated  May  2, 1986,  and 

•  Listing  of  Spent  Pickle  Liquor 
promulgated  on  May  28, 1986.  Today, 
North  Carolina  is  seeking  approval  of  its 
program  revision  for  the  following 
authorities  promulgated  between  1/2/83 
and  4/23/85. 


F^dtnl  nsQUHttfttut 


•  3006(f)  AvaWMy  o(  Mor- 
makon,  40  CFR  Pwt  2. 
Subpwt  A  S  U  &C  SS2. 

•  Biannial  Raport  48  FR 
3961-3983. 


rMIIM  nuiM.  ofliDQinvni 
AgrMmant  48  FR  39622. 
9/1/83. 

•  Intwim  Sutut  Slandwdi 
AopticabiMy:  48  FR  57218- 
20.  11/22/83 

•  Chtonnaied  Aliphatic  Hy- 
drocartxxi  UMmg  (FO  24): 
49  FR  5312.  2/10/84. 

•  Nalnnal  Uniform  MamlMt 
40^  10500-10510. 


•  LMfeig  Wartann  and  Zinc 
PHoapWda.  49  FR  19922 
5/10/84. 


Slala  Authority 


lONCAC  10F  0040(a) 
lONCAC  10F.0034(I» 
NCOS  6-19.2 
NGCS6-20 
NCGS  130A-294(c) 
10  NCAC  10F.0030(d| 
10  NCAC  10F.0030(a) 
10  NOG  1 0F  0030(f) 
10  NCAC  10F0034(aKc) 
NCGS  130A-294(c) 
10  NCAC  10F  0034(b) 
10  NCAC  1 0F  0034(c) 
NCGS  130A-2»4(c) 
10  NCAC  10F  0033(a) 

NCGS  130A-294(c) 
10  NCAC  10F.002g(a) 

NCGS  130A-294(c) 
10  NCAC  10F  0002(a) 
10  NCAC  10F.0030<b) 
10  NCAC  10F.0030(«) 
10  NCAC  10F  0030(f) 
NCGS  130A-294(c) 
10  NCAC  10F.OO£9(a) 
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FtOml  fiBQunmenl 


•  Uma  Stabiizad  Ptckla 
Liquor  Sludgr  49  FR 
23284  6/5/64. 

•  Sotttamant  Ayraoiiiont 
ParmM  Rulaa:  49  FR 
17718-17719  4/24/84. 

•  Exctuaton  of  HoutahoU 
Wasta:  49  FR  44960,  11/ 
13/86. 

•  tnterim  Status  Standards 
ApplicabiMy:  49  FR  46095. 
11/21/84. 

•  Correction*  to  Taal  Mattv 
Odi  Manual:  48  FR  97391, 
12/4/84. 


•  SataMte  Accumulation-.  49 
FR  49571.  12/20/84. 

•  Inleran    Status    Standards 
tor  l.andfills  50  FR  16044. 


Stale  Authority 


NCGS  130A-294(c) 
10  NCAC  10F.0029(a) 

NCGS  130A-294(e) 
10  NCAC  10F.0034(g) 

NCGS  130A-294(c) 
10  NCAC  10F  0029(a) 

NCGS  130A-2S3(c) 
10  NCAC  10F.0033(a) 

NCOS  130-166.18(0 
HCGS  130A-294(c) 
10  NCAC  10F.0028(b) 
10  NCAC  lOF.OOOI(a) 
10  NCAC  10F.0034(a) 
NCGS  130A-294(c) 
10  NCAC  10F.0030(c) 
NCGS  130A-294(c) 
10  NCAC  10F.0033(k) 
10  NCAC  10F.0033(in) 
10  NCAC  10F.0033(n) 


EPA  has  reviewed  North  Carolina's 
application,  and  has  made  an  immediate 
final  decision  that  North  Carolina's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequentiy.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
North  Carolina.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  March  13, 1989. 
Copies  of  North  Carolina's  application 
for  program  revision  are  available  for 
inspection  and  copying  at  the  location 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  North  Carolina's  program 
revision  shaU  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

North  Carolina  is  not  authorized  by 
the  Federal  Government  to  operate  the 
RCRA  program  on  Indian  lands.  This 
authority  will  remain  with  EPA. 

C.  Decision 

I  conclude  that  North  Carolina's 
appUcaUon  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  North  Carolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
North  Carolina  now  has  responsibilify 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA- 
program.  subject  to  the  limitation  of  its 
revised  program  application  and 


previously  approved  authorities.  North 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  section  3008, 
3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexilnlity  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  effectively  suspends  the 
applicabiHfy  of  certain  Federal 
regulations  in  favor  of  North  Carolina's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibilify  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Autiiority:  This  notice  is  issued  under  the 
authority  of  section  2002(a),  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  6812(a),  6926.  6974(b). 

Dated:  December  22, 1988. 
Greer  C  Tidwell. 
Regional  Administrator. 
[FR  Doc.  89-3073  Filed  2-8-89;  8:45  am] 

BtLUNO  COOC  6S60-50-lt 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-17 

[FPMR  Temp.  Reg.  D-73,  Supp.  1] 

Quality  Workplace  Environment 
Program 

agency:  Public  Buildings  Service,  GSA. 
action:  Temporary  regulation. 

summary:  This  supplement  extends  to 
February  11, 1990,  the  expiration  date  of 
FPMR  Temporary  Regulation  D-73.  D-73 
provides  procedures  to  the  development 
and  maintenance  of  planning 


information,  and  reporting  systems  to 
ensure  the  efficient  assignment  and 
utilization  of  Federal  worii  space.  It  also 
implements  Executive  Order  12411 
signed  by  the  President  on  March  29, 
1983.  The  General  Services 
Administration's  authority  for  issuing 
this  regulation  is  contained  in  Executive 
Order  12411  and  in  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
as  amended  (40  U.S.C.  486(c)). 

DATES:  Effective  date:  February  11, 1989. 

Expiration  date:  February  11, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Ward,  Director,  Real  Estate 
(202-566-1025). 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  regulation  is  to  extend 
the  Qualify  Workplace  Envirorunent 
Program  and  the  related  policies  and 
procedures  covering  the  improved 
assignment  and  utilization  of  space. 
GSA  has  determined  that  this  rule  is  not 
a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17. 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  to  consumers  or  others,  or 
'significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for.  and 
consequences  of,  this  rule;  bes 
determined  that  the  potential  benefits  to 
sociefy  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  sociefy. 

List  of  Subjects  in  41  CFR  Part  101-17 

Administrative  practices  and 
procedures,  Federal  buildings  and 
facilities,  Government  property 
management 

PART  101-17-{AMENDEO] 

Authority:  Sec.  205(c),  63  Stat.  390  40  U.S.C 
(488(c)). 

In  41  CFR  Chapter  101,  FPMR  Temp. 
Reg.  D-73,  Supplement  1  is  added  to  the 
appendix  at  the  end  of  Subchapter  D  to 
read  as  follows: 

Federal  Properfy  Management 
Regulations  Temporary  Regulation  D-7S 
Supplement  1 

January  25. 1989. 

To:  Heads  of  Federal  agencies 

Subject:  Quality  Workplace 
Environment  Program 

1.  Purpose.  This  supplement  extends 
the  expiration  date  of  FPMR  Temporary 
Regulation  D-73. 
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2.  Effective  date.  This  regulation  is 
effective  upon  publication  in  the 
FEDERAL  REQSTER. 

3.  Expuntion  dale.  This  supplement 
expires  February  11, 1900,  unless  soooer 
canceled  or  revised. 

4.  Explanation  of  change.  The 
expiration  in  par.  3  of  FPMR  Temporary 
Regulation  0-73  is  revised  to  February 
11, 1900. 

Rkfaatd  G.  Austta. 

Acting  A  dministrator  of  General  Servicea. 

[FR  Dec  SB-^MO  Piled  2-S-80: 8:45  am] 


FEDERAL  COMyUNICATIONS 
COMMISSION 


47CFRPart69 

rcc 

3M] 


.  7^71;  I^IM(  FCC  M* 


AQINCV:  Federal  Corantmications 

Commission. 

action:  Pinal  rule. 

tUMKUurR  The  Commissian  has  adopted 
certain  changes  to  the  Part  60  access 
charge  rules  that  will,  effective  on  April 
1, 1989,  require  the  National  Exchange 
Carrier  Association  (NECA)  common 
line  pool  and  local  exchange  carriers 
(LECs)  that  leave  the  pool  to  set  their 
originating  carrier  common  line  (CCX) 
rates  at  one  r&nt  and  their  terminating 
rates  to  recover  the  remaining  interstate 
revenue  requirement  If  this  method 
would  result  in  an  individual  LEC 
having  a  terminating  rate  of  less  dian 
one  cent,  that  L£C  is  required  to  utilize 
equalized  C(IL  charges.  The  Commission 
concluded  that  a  balanced  approach 
that  protects  against  originating  rates 
reaching  loo  high  a  level  for  any 
individual  company,  yet  minimizea  the 
differentials  between  originating  and 
terminating  COL  charges,  which  is  best 
for  the  new  poolmg  environment. 
EFFtCTWl  DATK  April  1, 1989. 
AOORtMCS:  Federal  Communications 
Commisstoa  t9l9  M  Street  NW.. 
WasUi^toa  DC  20S54. 
FON  PUKTMCIt  MtfOMMATIONCONTACR 
Cynthia  Work.  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau  (202)  632-0342. 
tUf>PLEME»rr  ARY  iNrOfWATIONc  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (FCC  88-399),  adopted 
December  a  1968.  and  rel^Med 
December  12. 1968.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copyiag  during  normal 
bujmesft  ho^irs  ia  tfaa  FCC  Dockets 
Branch  (Room  230).  1919  M  Stttel  NW.. 


Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3808. 2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

Summary  of  Report  and  Order 

1.  The  Comaiiasion's  access  diarge 
rules  originally  provided  that  non-traSlc 
sensitive  (NTS)  coats  allocated  to  the 
carrier  common  Use  (CCL)  element 
would  be  recovered  through  a  uniforra 
charge  assessed  on  both  originating  and 
terminatJDg  switched  access  minutes,  bi 
early  1968.  however,  the  Commfsston 
adopted  tenporary  measures  to  reduce 
some  of  the  incentives  for  uneconomic 
bypass  by  freezing  the  terminating  CCL 
charge  and  provi<ttng  that  any 
subsequent  coauBoa  line  cost  reductiona 
would  be  affiled  to  reduce  the 
originating  charge.  This  interim 
bifurcated  CCL  arrangement  was 
initially  scheduled  to  expire  on 
December  31. 1987,  bat  was  extended  to 
November  30, 1988.  to  coincide  with  the 
effective  date  of  the  %JBti  subscriber  line 
charge  increase  on  this  latter  date. 

2.  On  ]uly  12, 1988.  the  Comroisaion 
released  a  reconsideration  order  in  its 
access  charge  proceeding  (MTS  and 
WATS  Market  Structure,  Amendment  of 
Part  67  of  the  Commission's  Rules  and 
Establishment  of  a  Joint  Board, 
Memorandum  Opinion  and  Order  on 
Reconsideration  and  Order  Inviting 
Comments.  3  FCC  Red  4543  (1986), 
petition  for  review  pending.  Public 
Service  Commission  of  the  District  of 
Columbia  v.  FCC,  D.C.  Cir.  No.  88-1661 
(petition  filed  Sept.  12. 1988]]  in  which  it 
extended  the  bifurcated  CCL  charge 
approach  to  March  31. 1988,  to  avoid 
unnecessary  rate  chiun.  to  minimize 
incentives  for  originating  end  bypass, 
and  to  afford  it  time  to  invite  and 
analyze  comment  on  whether  a 
bifurcated  CCL  charge  structure  should 
be  continued  in  the  new  pooling 
environment  The  Commission  noted 
that  the  implementation  of  the  common 
line  pooling  changes  on  April  1, 1980, 
offered  an  appropriate  opportunity  to 
consider  whether  bifurcated  CCL 
charges  should  be  retained  for  an 
additional  period  after  that  date  or 
whether  equalized  charges  should  be 
reinstituted,  and  it  ask^  for  comment 
on  this  issue. 

3.  A  number  of  conmienting  parties 
urged  the  Commission  to  permit  each 
LEC  the  flexibility  to  set  its  originating 
rate  at  a  level  ranging  from  zero  to  the 
terminating  rale  of  that  LEC.  The 
Commission  declined  to  accord  LECs 
this  flexibility,  noting  that  the  order 
inviting  comments  disclaimed  any 
intention  to  examine  broader  qnestiaiis 


relating  to  CCL  flexibility,  and  that  it 
accordingly  would  be  inappropriate  to 
address  such  issues  in  this  narrow 
proceeding. 

4.  Based  on  its  review  of  the  record, 
the  Commission  decided  that  a  balanced 
approach  that  protects  against 
originating  rates  reaching  too  high  a 
level  for  any  individual  company,  yet 
minimizes  the  differentials  between 
originating  and  terminating  CCL 
charges,  would  be  best  for  the  new 
pooling  environment  that  will  be 
implemented  on  April  1, 1989.  Thus, 
effective  April  1, 1980.  the  Commission 
will  require  LECs  and  the  NECA 
common  line  pool  to  set  their  originating 
CCL  rates  at  one  cent  ($.01),  and  to  set 
their  terminating  rates  to  recover  the 
remaining  interstate  CCL  revenue 
requirement  If  the  remaining  revenue 
requirement  would  produce  a 
terminating  charge  of  less  than  one  cent 
the  Commission  will  require  the  LEC  to 
equalize  its  CCL  charges. 

5.  The  Commission  concluded  that 
continuation  of  a  bifurcated  CCL  rate 
scheaie  would  help  to  deter  bypass, 
encourage  interexchange  carriers  to 
provide  and  market  interexchange 
service  in  the  serving  areas  of  higher- 
cost  LECs,  and  offer  other  advantages.  It 
observed  that  the  disadvantages 
associated  with  having  a  higher, 
equalized  originating  rate  outwei^  die 
problems  associated  with  the  measured 
form  of  bifurcation  adopted  in  this 
order,  and  noted  moreover  that  any 
problems  relating  to  bifurcated  rates 
would  be  mitigated  by  the  one  cent  cap, 
or  are  abating  due  to  other  external 
factors. 

Ordering  Qanses 

1.  It  ia  hereby  ordered.  That  pursuant 
to  47  U.aa  154(i)  and  (j),  201, 202,  203, 
205,  403, 405,  and  410  and  5  U.S.C.  553, 
that  the  CCL  rate  structure  described  in 
the  foregoing  paragraphs  shall  be 
implemented  in  tbe  conunon  line  tariffs 
that  will  become  effective  on  April  1, 
1989. 

2.  It  is  further  ordered.  That  the  rule 
modifications  are  adopted,  effective 
April  1, 1989. 

List  of  SubjecU  in  47  CFR  Part  69 

Common  carrier,  Access  charges, 
Common  carrier.  Resale,  Wide  Area 
Telephone  Service  (WATS). 

Part  60  of  Title  47  of  the  Code  of  the 
Federal  Regulations  is  amended  as 
follows: 

PART  6t— ACCESS  CHARGES 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  hXtamm. 
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Authority:  Sees.  4.  201.  202.  203.  205,  218, 
403.  48  SUt.  1066, 1070, 1077, 1094.  as 
amended.  47  U.S.C.  154,  201.  202.  203.  205,  2ia 
403. 

2.  Section  69.105  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

$69,105    Carrier  Common  Una. 

***** 

(b)(1)  For  purposes  of  this  section  and 
S  69.113: 

(i)  A  carrier  or  other  person  shall  be 
deemed  to  receive  premium  access  if 
access  is  provided  through  a  local 
exchange  switch  that  has  the  capability 
to  provide  access  for  an  MTS-WATS 
equivalent  service  that  is  substantially 
equivalent  to  the  access  provided  for 
MTS  or  WATS,  except  that  access 
provided  for  an  MTS-WATS  equivalent 
service  that  does  not  use  such  capability 
shall  not  be  deemed  to  be  premium 
access  until  six  months  after  the  carrier 
that  provides  such  MTS-WATS 
equivalent  service  receives  actual  notice 
that  such  equivalent  access  is  or  will  be 
available  at  such  switch: 

(ii)  The  term  "open  end"  of  a  call 
describes  the  origination  or  termination 
of  a  call  that  utilizes  exchange  carrier 
common  line  plant  (a  call  can  have  no. 
one,  or  two  open  ends);  and 

(iii)  All  open  end  minutes  on  calls 
with  one  open  end  [e.g.,  an  800  or  FX 
call]  shall  be  treated  as  terminating 
minutes. 

(2)  For  association  Carrier  Common 
Line  tariff  participants — 

(i)  The  premium  originating  Carrier 
Conunon  Line  charge  shall  be  one  cent 
per  minute,  and 

(ii)  The  premium  terminating  Carrier 
Common  Line  charge  shall  be  computed 
by  subtracting  the  sum  of  the  projected 
revenues  generated  by  the  originating 
Carrier  Common  Line  charges  (both 
premium  and  non-premium)  of 
association  Carrier  Common  Line  tariff 
participants  and  of  telephone  companies 
that  are  not  association  Carrier 
Common  Line  tariff  participants  bom 
the  sum  of  the  projected  Carrier 
Common  Line  revenue  requirements  for 
association  Carrier  Common  Line  tariff 
participants  and  for  telephone 
companies  that  are  not  association 
Carrier  Common  Line  tariff  participants, 
and  dividing  the  remainder  by  the  sum 
of  the  projected  premium  terminating 
minutes  and  a  number  equal  to  .45 
multiplied  by  the  projected  non-premium 
terminating  minutes  of  association 
Carrier  Common  Line  tariff  participants 
and  of  telephone  companies  that  are  not 
association  Carrier  Conunon  line  tariff 
participants. 

(3)  If  the  calculations  described  in 
i  6e.l05(b)(2)  result  in  a  per  minute 


charge  on  premium  terminating  minutes 
that  is  less  than  one  cent  both  the 
originating  and  terminating  premium 
charges  for  the  Carrier  Common  Line 
tariff  participants  shall  be  computed  by 
dividing  the  sum  of  the  projected  Carrier 
Common  Line  revenue  requirements  of 
such  telephone  companies  and  of 
telephone  companies  that  are  not 
association  Carrier  Common  Line  tariff 
participants,  by  the  sum  of  the  projected 
premium  minutes  and  a  number  equal  to 
.45  multiplied  by  the  projected  non- 
premium  minutes  of  association  Carrier 
Common  Line  tariff  participants. 

(4)  The  Carrier  Common  Line  charges 
of  telephone  companies  that  are  not 
association  Carrier  Common  Line  tariff 
participants  shall  be  computed  at  the 
level  of  Carrier  Common  Line  access 
element  aggregation  selected  by  such 
telephone  companies  pursuant  to 

S  69.3(e)(7).  For  each  such  Carrier 
Common  Line  access  element  tariff — 

(i)  The  premium  originating  Carrier 
Common  Line  charge  shall  be  one  cent 
per  minute,  and 

(ii)  The  premium  terminating  Carrier 
Common  Line  charge  shall  be  computed 
by  subtracting  the  projected  revenues 
generated  by  the  originating  Carrier 
Common  Line  charges  (both  premium 
and  non-premium)  from  the  Carrier 
Common  Line  revenue  requirement  for 
the  companies  participating  in  that 
tariff,  and  dividing  the  remainder  by  the 
sum  of  the  projected  premium 
terminating  minutes  and  a  niunber  equal 
to  .45  multiplied  by  the  projected  non- 
premium  terminating  minutes  for  such 
companies. 

(5)  ff  the  calculations  described  in 
S  69.105(b)(4]  result  in  a  per  minute 
charge  on  premium  terminating  minutes 
that  is  less  than  one  cent  both  the 
originating  and  terminating  premium 
charges  for  the  companies  participating 
in  said  Carrier  Common  Line  tariff  shall 
be  computed  by  dividing  the  projected 
Carrier  Common  Line  revenue 
requirement  for  such  companies  by  the 
sum  of  the  projected  premium  minutes 
and  a  number  equal  to  .45  multiplied  by 
the  projected  non-premium  minutes  for 
such  companies. 

(6)  Telephone  companies  that  are  not 
association  Carrier  Common  Line  tariff 
participants  shall  submit  to  the 
Commission  and  to  the  association 
whatever  data  the  Commission  shall 
determine  are  necessary  to  calcidate  the 
charges  described  in  this  section. 

§68.113    [Had— Ignafd  aa  }  66.1 14] 

3.  Section  69.113  is  redesignated  as 
S  69.114. 

4.  A  new  {  60.113  is  added  to  read  as 
follows: 


{69.113    Noniwafnium  charges  for  MTS- 
WATS  e<|uivalefit  aarvloea. 

(a)  Charges  that  are  computed  in 
accordance  with  this  section  shall  be 
assessed  upon  interexchange  carriers  or 
other  persons  that  receive  access  that  is 
not  deemed  to  be  premium  access  (as 
this  term  is  defined  in  §  69.1(»(b)(l))  in 
lieu  of  carrier  charges  that  are  computed 
in  accordance  with  SS  69.105,  69.106, 
69.111  and  69.112. 

(b)  The  non-premium  charge  for  the 
Carrier  Common  Line  element  shall  be 
computed  by  multiplying  the  premium 
charge  for  such  element  by  .45. 

(c)  The  non-premium  charge  for  the 
Local  Switching  element  shall  be 
computed  by  multiplying  a  hypothetical 
premium  charge  for  such  element  by  .45. 
The  hypothetical  premium  charge  for 
such  element  shall  be  computed  by 
dividing  the  annual  revenue  requirement 
for  such  element  by  the  sum  of  the 
projected  premium  access  minutes  for 
such  element  for  such  period  and  a 
number  that  is  computed  by  multiplying 
the  projected  non-premium  minutes  for 
such  element  for  such  period  by  .45. 

(d)  The  non-premium  charge  or 
charges  for  the  Transport  element  or 
elements  shall  be  computed  by 
multiplying  the  corresponding  premium 
charge  or  diarges  by  .45. 

5.  Section  69.201  is  revised  to  read  as 
follows: 

§69.201    QaneraL 

Notwithstanding  §§  69.4,  69.104. 
69.106,  and  69.111  through  69.112, 
charges  for  the  access  elements 
described  in  this  Subpart  shall  be 
computed  in  accordance  with  this 
Subpart  during  the  period  commencing 
January  1, 1984  and  ending  December  31. 
1992.  lliis  Subpart  does  not  supersede 
Sections  69.106  (c)  through  (e). 

6.  Section  69.205  is  amended  by 
revising  paragraph  (a),  removing  the 
existing  text  of  paragraph  (b),  and  by 
relettering  the  subsequent  paragraphs. 
Section  60.205  is  revised  to  read  as 
follows: 


§  69.205    TraneWonal  prwnluni  < 

(a)  Charges  that  are  computed  in 
accordance  with  this  section  shall  be 
assessed  upon  interexchange  carriers  or 
other  persons  that  receive  premium 
access  in  lieu  of  carrier  charges  that  are 
computed  in  accordance  with  §§09.106, 
69.111  and  69.112  of  this  part  if  any 
carrier  or  other  person  does  not  receive 
premium  access,  as  this  term  is  defined 
in  §69.105. 

(b)  Separate  Local  Switching 
transitional  premium  charges  that  are 
expressed  in  dollars  and  cents  per 
access  minute  shall  be  computed  for  the 


/  VoLS4..Mtt,  aa  /  ThBnd^  FiBbruaiy  a  ISW  /  Rules  and  Re^ilations 


LSI  and  LS2  catafoiks.  TW  LSI 
category  shall  comM  of  loeal  (Hal 
switchiag  for  service*  other  than  MTS, 
WATS  and  wrvicea  receiving  accaM  to 
the  local  switch  equal  to  that  received 
by  MTS  and  WATS.  The  LS2  category 
shall  consist  (rf  local  dial  switching  for 
MTS,  WATS  and  services  receiving 
access  to  the  local  switch  equal  to  that 
received  by  MTS  and  WATS. 

(c)  The  charge  for  an  LSZ  premium 
access  minute  shall  be  computed  by 
dividing  the  premium  Local  Switchhig 
revenue  requirement  by  the  sum  of  the 
projected  LS2  premium  access  minntea 
and  a  number  that  is  computed  by 
mulbplying  the  pro}ected  LSI  premium 
access  minutes  by  the  applicable  LSI 
transition  factor.  The  chAige  for  an  LSI 
premium  access  minute  shall  be 
computed  by  multiplying  the  charge  for 
an  LiS2  premium  access  minute  by  the 
applicable  LSI  transition  factor.  The 
premium  Local  Switching  revenue 
requirement  shall  be  computed  by 
subtracting  the  projected  revenues  from 
non-premium  charges  attributable  to  the 
Local  Switching  element  from  the 
revenue  requirement  for  such  element. 

(d)  During  each  of  the  following  years 
the  LSI  transition  factor  shall  be: 

(1)  January  1. 1968  through  March  31. 
1989— .78; 

(2)  April  1. 1960  through  June  sa 
1990— .86; 

(3)  July  1. 1990  through  June  30. 1991— 
.905; 

(4)  July  1. 1980  through  Joie  30, 1992— 
.955:  and 

(5)  July  1, 1992  through  December  31, 
1992— J8 

(e)  Transitional  premium  charges  that 
are  computed  in  accordance  with 
applicable  requirements  shaD  be 
assessed  for  the  Transport  element  or 
elements.  Such  premium  charges  shall 
be  designed  to  produce  total  armual 
revenue  that  is  equal  to  the  premium 
transport  revenue  reqirirement.  The 
preminm  transport  revenue  requirement 
shall  be  computed  by  subtracting 
projected  revenues  from  non-premium 
charges  attributable  to  the  Transport 
element  or  elements  from  the  revenue 
requirement  for  such  element  or 
elements. 
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I69.206    CnswoDSdl 

7.  Section  09.20Q  is  removed. 


I69J07    (Reiaovail] 

8.  Sectton  69.207  is  removed. 

Federal  Communications  Commission. 

Domia  R.  SMicy. 

Secretary, 

pn  Do&  8»-ae4B  nbd  2-a-8S: ««  m4 


Frsofctart  ffitf  StephMwoni  Ml 

AOmcv:  Federal  CommunicatkMM 

Commisskn. 

action:  Pfaial  rule. 


r.  TUa  document  substitutes 
FM  Chaaael  2S7C2  for  Channd  257A  at 
Frankfort  Michigan,  in  response  to  a 
petition  filed  by  Forum 
Communications.  Inc.  We  shall  also 
modify  the  license  of  Station 
WBNZ(FM)  to  specify  operation  of 
Channel  2S7C2  in  lieu  of  Channel  257A 
in  accordance  with  Section  1.420(g)  of 
the  Commission's  Rules.  The 
coordinates  for  Channel  257C2  at 
Frankfort  are  44-3&-38  and  8e-0»-^|^o 
accommodate  the  substitution  at    -^ 
Frankfort,  it  is  necessary  to  substitute 
the  Channel  272A  for  Channel  257A 
(vacant]  at  Stephenson,  Midiigan.  The 
Notice  proposed  Channel  261A  be 
substituted  at  Stephenson.  In  response 
to  comments  filed  by  Evangel  Ministries, 
Inc.,  we  have  instead  substituted 
Channel  272A  for  Channel  257A  at 
Stephenson,  which  will  prevent  a 
conflict  with  its  petition  to  substitute 
Channel  2eiCl  for  Channel  262C1  at 
Rhinelander,  Wisconsin  and  Channel 
282C2  for  Channel  281A  at  Menasha, 
Wisconsin.  The  coordinates  for  Channel 
272A  at  Stephenson  are  45-24-64  and 
87-36-24.  Since  the  communities  of 
Frankfort  and  Stephenson,  Michigan,  are 
both  located  within  320  kilometers  of  the 
U.S.-Canadian  border,  cooxnirrence  of 
the  Canadian  government  has  been 
obtained  for  thiese  allotments.  With  this 
action,  this  proceeding  is  teraiinated. 
EPFECnvc  OATI:  March  23, 1989. 
TOR  niKTNBi  mromtATiow  contact: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-663a 
WUfPtMMmnMKf  wtonmation;  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  »-2Bn,  adc^ted 
January  4. 1960,  and  released  February 
6, 1989.  The  full  text  of  the  Commission 
decision  is  available  for  inspection  and 
copying  diaring  nocmal  business  hours  hi 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Steeet  NW..  Washi^ton.  DC 
The  complete  text  of  this  decision  auy 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Staite 
140,  WasUngtOB.  DC  20037. 

List  of  SubiMits  in  47  era  Pail  73 

Radio  broadcasting. 


1.  The  aufliority  citation  for  Part  73 
continues  to  read  as  follows: 

AutlKxity:  47  U.S.C  154,  303. 

f  73.202    [Amandsdl 

2.  In  i  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan  is  amended 
by  deleting  Channel  257A  and  adding 
Qiannel  257C2  at  Frankfort  and  by 
deleting  Channel  257A  and  adding 
Channel  272A  at  Stephenson. 

Federal  Communications  Commisuoa. 

Steve  KamiiMi, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  89-3093  Filed  2-8-^9;  8:45  8m] 
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47  CFR  Part  73 

[MM  Docket  Na  88-193;  RM-«158  and  RM- 
6250] 

Radio  Broadcasting  Servicas; 
Philadelphia  and  Union,  MS 

AQBKT:  Federal  Communications 
Commission. 

action:  Hnal  rule. 

SUMMARY:  The  Notice  of  Proposed  Rule 
Making  was  issued  in  response  to  a 
petition  filed  by  Quail  Communications 
proposing  the  allotment  of  FM  Channel 
281A  to  Philadelphia,  Mississippi. 
Petitioner  failed  to  file  supporting 
comments  and  as  stated  in  the  Appendix 
to  the  Notice,  continuing  interest  is 
required  before  a  Channel  will  be 
allocated.  Therefwe.  in  accordance  with 
the  Commission's  Policy,  no  further 
consideration  will  be  given  to  the 
allotment  of  FM  Channel  281A  at 
Philadelphia,  Mississippi 

A  counterproposal  was  filed  by 
Double  B  Broadcasting,  seeking  the 
allotment  of  FM  Chmmel  2dlC2  to 
Union.  Mississippi  and  indicated  its 
intMition  to  file  an  applicatton  for  the 
use  of  the  channel  at  Union.  Qtannel 
281C2  can  be  allotted  to  Union. 
Mississippi,  in  compliance  with  the 
spacing  requirements  provided  diere  is  a 
site  restriction  4.5  kilometers  southwest 
of  the  community.  The  site  restriction 
will  prevent  a  conflict  with  Channel 
282A  (vacant)  State  College.  Mississippi 
The  coordinates  fcnr  the  restricted  site 
are  32-32-01  and  89-06-26.  With  Uiia 
actioB.  thte  proceeding  is  terminated. 

DATM:  raective  Mardt  23, 1969;  The 
window  period  for  ffiing  comments  for 
Channel  281C2  at  Union.  Mississippi 
will  open  on  March  24. 1989.  and  close 
on  Afnil  24. 1980. 
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FOR  RMTNBI  NN'ORMA'nOM  COMTMT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-193, 
ad(4>ted  Jaaaary  18, 1080,  and  released 
February  6. 1989w  The  fuU  text  tA  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodcete 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington,  DC.  Hie  complete  text  of 


this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

List  of  Subjecta  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  79-(AMENOEO) 

1.  Tlia  authority  citation  for  Part  73 
continues  to  read  as  follows: 


AutlMritr-  47  U.&C  154, 303. 

§73.202    (Amended] 

2.  In  S  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under 
Mississippi  by  adding  Union.  Qiannel 
281C2. 

Fedetai  Comimif  ations  CoMiisrioo. 
Steve  KamiMr, 

DepiOy  Omf,  Policy  and  Rules  Diwiekm, 
Mass  Media  Bureau. 

(FR  Doc  ae-30M  FHed  2-»-80;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  ttw 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
it  to  give  interested  persons  an 
opportunity  to  participate  in  the  ruie 
miMng  prior  to  the  adoption  of  the  final 
nilet. 


NUCLEAR  REGULATORY 
COIMIISSION 

10CFRPart20 

PiMe  MMtlng  To  DtocuM 
R«julfwiWHto  tef  Control  of  Intomil 


AOBNCV:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  public  meeting. 


:  The  proposed  revision  to  10 

CFR  Part  20,  published  on  January  9, 
1986,  (51  FR 1002),  contained  a  section 
(I  20.205)  that  would  have  allowed 
licenses  to  control  the  internal  dose 
from  certain  long-lived  radionuclides  on 
the  basis  of  the  dose  actually  delivered 
during  the  year  from  all  intakes,  both 
past  and  present  (annual  dose).  The 
control  of  all  other  nuclides  was  to  be 
based  upon  the  dose,  both  present  and 
future,  that  would  be  delivered  as  a 
result  of  intakes  of  radioactive  materials 
during  the  year  (committed  dose).  The 
NRC  staff,  during  preparation  of  the 
final  rule  that  woiild  implement  the  10 
CFR  Part  20  revision,  deleted  this  option. 
This  deletion  effectively  continues  the 
present  practice  of  requiring  that 
internal  doses  to  workers  from  all 
radionuclides  would  be  controlled  on 
committed  dose  equivalents. 

At  the  request  of  the  Nuclear  Utilities 
Management  and  Resources  Council 
(NUMARC),  a  meeting  between  industry 
representatives  and  NRC  staff  members 
is  scheduled  to  hear  industry  concerns 
regarding  the  deletion  of  the  proposed 
i  20.205  and  discuss  the  impact  of  the  5- 
fold  reduction  in  the  occupational  air 
concentration  limit  for  insoluble 
uranium  on  nuclear  fuel  fabrication 
facilities. 

bate:  Meeting  to  be  held  February  22. 
1980,  bom  1:30-3:30  p.m. 

ADOwm.  Meeting  to  be  held  in  room 
10-B-ll  of  the  Commission's 
headquarters  building  at  One  White 
Flint  North.  11555  Rockville  Pike. 
RockviUe.  MD  20652. 


KM  nillTHCR  IMFOHMATIOW  CONTACT: 
Harold  T.  Peterson.  ]t..  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  5650  Nicholson 
Lane  South  [142],  Rockville,  MD  20852. 
Telephone:  (301)  492-364a  Facsimile: 
(301)  443-7804  or  443-7838.  Verification: 
(301)  492-3607. 
SUPPLBMNTAIIV  MTOMIAT10N: 

The  deletion  of  {  20.205  has  been 
previously  discussed  in  public  meetings 
of  the  NRC  Advisory  Committee  on 
Reactor  Safeguards  (ACRS) 
Subcommittee  on  Occupational  and 
Environmental  Health  on  May  31, 1988 
and  before  the  full  ACRS  on  June  3, 
1068;  in  the  Commission's  public 
meeting  on  10  CFR  Part  20  on  November 
la  1988:  and  the  NRC  Advisory 
Committee  on  Nuclear  Waste  on 
December  21, 1988. 

Persons  wishing  to  make  statements 
on  these  issues  should  notify  the  contact 
person  identified  in  this  document  and 
submit  a  written  request  including  the 
statement  to  be  presented  at  lease  one 
week  in  advance  of  the  meeting.  The 
statement  should  be  no  longer  than  3 
minutes. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  February  1989. 

AJan  K.  Roecklein. 

Acting  Chief,  Radiation  Protection  and  Health 

Effects  Branch,  Division  of  Regulatory 

Applications.  Office  of  Nuclear  Regulatory 

Research. 

[FR  Doc.  88-3083  Filed  2-8-80;  8:45  am] 


DEPARTMENT  OF  ENERGY 
Offic*  of  the  S«cr«tary 
10  CFR  Part  600 

Financial  Asslstanca  Rulas;  Tadmical 
Corractions 

AOENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 


r.  The  Department  of  Energy 
(DOE)  today  proposes  amendments  to 
the  Financial  Assistance  Rules,  10  CFR 
Part  600,  to  make  technical,  non- 
substantive corrections.  Because  of 
three  changes  to  the  rules  in  1988,  a 
detailed  review  of  them  has  taken  place 
and  disclosed  a  number  of  technical 
errors  (typographical  errors,  repetitions, 
incorrect  citations,  and  the  like)  which 


warrant  correction.  These  do  not  involve 
any  substantive  change. 
DATC  Comments  due  by  March  13. 1980. 
AOONESS:  Comments  should  be 
addressed  to:  James  J.  Cavanagh. 
Director,  Business  and  Financial  Policy 
Division  (MA-422).  Procurement  and 
Assistance  Management.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20565. 
FOR  FURTHDI  INFORMATION  CONTACT: 

Edward  F.  Sharp,  Business  and 

Financial  Policy  Division  (MA-422). 

U.S.  Department  of  Energy,  1000 

Independence  Avenue  SW.. 

Washington.  DC  20565,  (202)  586-8192 
Christopher  Smith.  Office  of  the 

Assistant  General  Counsel 

Procurement  and  Finance  (GC-34), 

U.S.  Department  of  Energy. 

Washington,  DC  20585,  (202)  586-1526. 
tUPPLEMeNTAflY  INFORMATION: 

I.  Introductioo 

The  Department  of  Energy  (DOE)  is 
today  issuing  a  proposed  rule  to  make 

non-substantive  changes  to  the 

Financial  Assistance  Rules  (10  CFR  Part 
600)  to  correct  errors  appearing  in  it 
There  have  been  three  significant 
amendments  to  the  Rules  in  1988: 
Changes  to  the  way  in  which 
cooperative  agreements  are  handled  (53 
FR  5260.  February  22, 1988),  adoption  of 
the  A-102  Common  Rule  (53  FR  8044, 
Mardi  11, 1988),  and  the  establishment 
of  procedures  for  dealing  with 
determinations  of  noncompetitive 
financial  assistance  and  justifications  of 
restricted  eligibility  (53  FR  12137,  April 
13, 1988).  These  changes  have  not  only 
involved  policy  issues,  but,  in  the  case 
of  the  common  rule,  a  substantial 
reorganization  of  the  Financial 
Assistance  Rules,  with  renumbering  of 
various  sections.  Inevitably,  errors  have 
appeared  in  the  text,  including 
typographical  mistakes,  repetitions,  and 
incorrect  references. 

n.  Proposed  Changes  to  10  CFR  Fart  600 

Section  600.2  is  being  amended  by 
deleting  the  reference  to  OMB  Circular 
A-102  in  paragraph  (f)(i)  and  to  OMB 
Circular  A-124  in  paragraph  (f)(iii). 
Circular  A-102  was  replaced  by  the 
Common  Rule  (adopted  by  DOE  as 
Subpart  E  of  the  Financial  Assistance 
Rules)  and  Circular  A-124  was 
cancelled  in  March  1987.  The  remaining 
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numbering  within  the  stibsection  is 
changed  to  reflect  the  deletions. 

Section  60aiO  is  being  corrected  to 
reinsert  a  subsection  initially  included 
in  the  February  22  revisicm  and 
inadvertently  deleted  in  the  March  n 
revision.  Section  60ai0(b)  is  being 
corrected  to  remove  the  reference  to 
OMB  Circular  A-102.  Attachment  M.  as 
a  result  of  the  adoption  of  the  Common 
Rule. 

Section  600.14  is  being  amended  to 
correct  a  typographical  eirar  in 
paragraph  (a)  and  a  repetition  in 
paragraph  (e). 

Section  600.20  is  being  amended  to 
correct  a  reference  in  paragraph  (c)  to 
S  600.108.  This  section  was  redesignated 
as  9  600.32  in  the  March  11. 1988, 
Common  Rule. 

Section  600.30  is  being  amended  to 
clarify  a  citation  in  paragraph  (a)(2]. 

Section  600.102  is  being  amended  to 
eliminate  a  reference  to  OMB  Circular 
A-102  in  paragraph  (bXl)- 

Sections  600.104, 600.106,  and  60ai06 
of  Sut^art  B  of  the  Financial  Assistance 
Rules  are  being  designated  "Reserved" 
sections.  They  were  redesignated  as 
SS  600.3a  600.31  and  600.32, 
respectively,  in  DOE'S  Mardi  11, 1968, 
addendum  to  the  A-102  Common  Rule. 
There  are  sections  in  Subpart  B 
foUowing  tfieiB. 

Section  600.114  is  being  amended  to 
change  a  reference  in  (b)(ii)  to  reflect  the 
redesignation  of  9  600.106  to  9  600.32  in 
the  Moch  11, 1968,  Federal  Register 
notice.  This  section  is  also  being 
amended  to  delete  the  duplicate 
inclusion  of  (b)(iv). 

Section  600.119  is  being  amended  to 
clarify  that  the  applicable  section  for 
procurement  under  financial  assistance 
to  governmental  entities  is  contained  in 
9  600.436,  Subpart  E.  and  to  delete  a 
reference  to  9  600.19(b)(1).  which  has 
been  removed  bom.  tfie  rule. 

Section  600.207  is  being  amended  to 
correct  die  references  in  paragraphs  (b) 
(7),  (8).  and  (9)  bom  %  60ail8  to  9  600.33. 

Section  600.305  is  being  amended  to 
replace  the  reference  in  paragraph  (c)  to 
A-102  with  the  correct  citation  to 
Subpart  E. 

Section  600.315  is  being  amended  to 
replace  the  reference  to  A-102  with  the 
correct  citation  to  Subpart  E. 

Section  600.402  is  being  amended  to 
include  the  addition  to  the  definition  of 
"prior  approval"  contained  in  the  March 
11. 1968,  final  rule.  It  is  also  being 
amended  to  replace,  in  the  definition  of 
"supplies."  the  wwd  "part"  with  die 
word  "subpart" 

Section  600.403  is  being  amended  to 
replace  "pvt"  with  "subparT  in  the  last 
line  of  paragraph  (aX3)(Q. 


m.  Review  UMkr  Executive  Order  12201 

Today's  proposed  rule  was  reviewed 
under  Executive  Order  12291  (February 
17, 1981).  It  involves  only  technical 
changes  to  the  Financial  Assistance 
Rules.  DCNS  has  concluded  that  it  is  thus 
not  a  "major  rule"  because  its 
promulgation  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets.  In  accordance  with 
requirements  of  the  Executive  order,  this 
rulemaking  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

IV.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  nde  was  reviewed 
tmder  the  Regulatory  Flexibility  Act  of 
198a  PuL.  L  96-354,  94  Stat.  1164,  which 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  Le..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  DOE  has  concluded  that 
the  proposed  rule  will  have  no  effect  on 
small  entities.  DOE  thus  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and, 
therefore,  no  regulatory  flexibiHty 
analysis  has  been  prepared. 

V.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
upon  the  public  by  this  proposed 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwoik  Reduction  Act  of  1980. 44 
U.S.C.  3501,  etseq.,  or  OMB's 
implementing  regulations  at  5  CFR  Part 
1320. 

VL  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  these  wholly  technical  changes 
clearly  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Envirorunental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C  4321.  et  »eq. 
(1976)),  the  Council  an  Environmental 
Quali^  Regulations  (40  CFR  Parts  1500 
throi^  1506),  and  the  DOE  guidelines 
(10  CFR  Part  1021)  and.  dierefore.  does 


not  require  an  environmental  impact 
statement  pursuant  to  NEPA. 

Vn.  Review  Under  Executive  Order 
12812 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government  If  there  are 
sufficient  substantial  direct  effects,  E.O. 
12612  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  or 
implementing  a  regulation  or  rule. 

"Today's  proposed  regulatory 
amendments,  when  finalized,  will  have 
direct  effects  on  State  recipients  of 
financial  assistance,  but  those  direct 
effects  wiU  be  insubstantial  because 
they  involve  minor  technical  corrections 
to  existing  regulations.  Accordingly. 
DOE  has  concluded  that  preparation  of 
a  federalism  asseaement  is  not 
warranted. 

Vm.  PubUc  Coannents 

Interested  persons  are  mvited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  changes  set 
forth  in  this  notice.  Three  copies  of 
wnitten  comments  should  be  submitted 
to  the  address  indicated  in  the 
"ADORC— "  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  iiupection  in  the  DC^  Reading 
Room.  lE-190,  Forrestal  Building.  lOOO 
Independence  Avenue.  SW., 
Washington.  DC  20585,  between  the 
hours  of  8  a.m.  and  4  pjn.,  Monday 
through  Friday,  except  Federal  hoUdays. 
All  written  comments  received  by 
March  13, 1969  will  be  fully  considered 
prior  to  publication  of  a  final  rule.  Any 
information  you  consider  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law,  and  that 
it  should  not  have  substantial  impact  on 
the  nation's  economy  or  a  large  number 
of  individuals  or  businesses.  Therefore, 
pursuant  to  Pub.  L  95-91.  die  DOE 
Organization  Act  and  the 
Administrative  Procedures  Act  (5  U.S.C 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  rule. 
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List  of  Subjects  in  !•  CFR  Put  aOO 

Administrative  practice  and 
procedure.  Cooperative  agreements/ 
energy.  Copyri^ts,  Debarment  and 
Suspension,  Educational  institutions. 
Energy.  Grants/energy,  Hospitals, 
Indian  Tribal  governments.  Individuals, 
Inventions  and  patents,  Non  profit 
organizations,  Reporting  and  record 
Iceeping  requirements,  and  Small 
businesses. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  proposes 
to  amend  Chapter  II  of  Title  10  of  the 
Code  of  Federal  Regulations  by 
amending  Part  600  as  set  forth  below. 
Bwton ).  Rodi. 

Deputy  Aniatant  Secretary  for  Procurement 
and  Assistance  Managentent. 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  H  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  foUows: 

PART  600-{  AMENDED] 

a.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Autiiofity:  Sec  644  and  646,  Pub.  L  SS-Sl. 
91  Stat  509  (42  U.S.C  7254  and  7256):  Pub.  L 
97-258.  96  SUlt  1003-1005  (31  U.S.C.  6301- 
6306). 

96002    [Amended] 

b.  Section  600J:(f)(l)  is  amended  by 
removing  Sections  eoa2(f)(l)(i)  and  (iii) 
and  redesignating  (f)(l)(ii)  as  (f)(l](i)  and 
(f){l)(iv)  through  (fMlKvii)  as  (f)(l)(ii) 
through  (f)(l)(v). 

c.  Section  600.10  is  corrected  by 
revising  paragraph  (a)  and  (b)  to  read  as 
follows: 

ttoaiO    Fonn  snd  content  of  appMcsMons 


(a)  General.  Applications  shall  be 
required  for  all  financial  assistance 
projects  or  programs.  Preapplications 
shall  be  required  for  all  construction, 
land  acquisition,  and  land  development 
projects  or  programs  for  which  the  need 
for  Federal  funding  exceeds  SloaoOO 
unless  the  cognizant  program  office 
makes  a  written  program  determination 
to  waive  the  preapplication  requirement. 

(b)  Forma.  Applications  or 
preapplications  shall  be  on  the  form  or 
in  the  format  and  in  the  number  of 
copies  specified  by  DOE  either  in  this 
Part  in  a  program  rule,  or  in  the 
appUcable  solicitation,  and  must  include 
all  required  information.  For  State 
governments,  local  governments,  or 
Indian  tribal  governments,  applications 
shall  be  made  on  the  applicable  forms  in 
the  Standard  Form  424  (SF  424]  series. 
Such  applicants  shall  not  be  required  to 
submit  more  than  the  original  and  two 


copies  of  the  appUcation  or 
preapplication. 


9600.14    [Amended] 

d.  Section  600.14(a)  is  amended  to 
change  "from"  in  the  first  sentence  to 
"for". 

9600.20    [Amended] 

f.  Section  600.20(c)  is  amended  by 
correcting  the  reference  to  "{  600.106"  to 
read  "5  60a32". 

9600.30   (Amended] 

g.  Section  600.30(a)(2)  is  amended  by 
correcting  the  reference  to  "{ 1040.4"  to 
read  "10  CFR  104a4". 

960ai02    [Amended] 

h.  Section  600.102(b)(1)  is  amended  to 
remove  the  words  "contained  in  OMB 
Circular  A-102.  as"  in  the  second 
sentence. 

9600.114   [Amended] 

i.  Section  60ail4(b)(l)(ii)  is  amended 
by  correcting  the  reference  to 
"9  600.106(d)"  to  read  "9  600.32(d)". 

j.  Section  600.114(b)(l)(iv)  is  corrected 
by  removing  the  second  version  of  this 
duplicated  paragraph. 

k.  Section  600.119  is  amended  by 
revising  paragraphs  (a)(1)  and  (c)(2)(i)  to 
read  as  follows: 


9600.119    Procurement  under  grants 
suDyents. 

(a)  •  •  • 

(1)  This  section  does  not  apply  to 
procurements  covered  by  S  600.436, 
Subpart  E. 


(c)  *  *  • 

(2)  *  *  * 

(i)  If  DOE  or  the  grantee  determines, 
on  the  basis  of  a  review  in  accordance 
with  9  600.104  or  9  600.105,  that  the 
grantee's  or  subgrantee's  procurement 
procedures  or  operations  do  not  comply 
with  one  or  more  of  the  applicable 
procurement  system  standards;  or 


9600.207    [Amended] 

1.  Section  600.207(b)  (7),  (8),  and  (9)  are 
amended  to  revise  the  reference  to 
"5  600.118"  to  read  "9  600.33". 


9600.305    [Amended] 

m.  In  1 600.305,  paragraph  (b)(2)(ii)  is 
amended  by  correctly  designating  (c)  as 
(C),  and  correctly  designated  paragraph 
(b)(2)(ii)(C)  is  amended  to  revise  the 
reference  to  "Attachment  F  of  Circular 
A-102,  'Uniform  requirements  for  grants 
to  State  and  local  governments' "  to  read 
"9  600.424  of  Subpart  E". 


9600.315    [Amended] 

n.  Section  600.315  is  amended  to 
revise  the  reference  to  "Attachment  O  of 
Circular  A-102,  'Uniform  requirements 
for  grants  to  State  and  local 
governments,'  as  implemented  by 
9  600.119  of  this  part"  to  read  "9  600.436 
of  Subpart  E". 

0.  Section  600.402  is  amended  to 
revise  the  definitions  of  "prior  approval" 
and  "supplies"  as  follows: 

9600402    Definitions. 

***** 

"Prior  approval"  means 
doctunentation  evidencing  consent  prior 
to  inciuring  specific  cost.  For  the 
Department  of  Energy,  this  must  be 
signed  by  a  Contracting  Officer. 
***** 

"Supplies"  means  all  tangible 
personal  property  other  thfin 
"equipment"  as  defined  in  this  subpart. 

9600.403    [Amended] 

p.  Section  600.403  (a)(3)(i)  is  amended 
by  changing  the  reference  to  "part"  to 
read  "subpart". 

[FR  Doc.  89-0024  Filed  2-6-89:  8:45  am] 

SILUNQ  CODE  MSO-OI-H 


SMALL  BUSINESS  AOMINISTRATKMI 

13  CFR  Part  121 

Small  Business  Size  Standards  for 
industrtea  Without  an  EataMahad  Siza 
Standard 

AOENCy:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  proposing  the 
establishment  of  a  residual  size 
standard  of  $3.5  million  in  average 
annual  receipts  for  all  industries  for 
which  no  size  standard  exists  at  present 
Industries  without  size  standards 
consist  of  eight  in  transportation  and 
public  utilities;  43  in  finance,  insurance, 
and  real  estate;  and  one  in 
nonclassifiable  establishments.  While 
requests  for  SBA's  assistance  from 
companies  in  these  52  industries  are 
infiequent  they  occasionally  occur.  Size 
standards  are  needed  in  all  industries  to 
establish  eligibility  for  SBA's  financial 
assistance  and  other  programs. 

DATK  Comments  to  be  submitted  on  or 
before  March  13, 1989. 

ADDRESSES:  Comments  to:  Gary  M. 
Jackson,  Director,  Size  Standards  Staff. 
U.S.  Small  Business  Administration, 
1441  'L'  Street  NW.— Room  601. 
Washington,  DC  20416. 
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TOR  niRTHER  INFORMATION  CONTACT: 

Norman  Salenger  or  Alan  OdendahL 
Economists,  Size  Standards  Staff.  (202) 
653-6373. 

SUPPLEMENTARY  INFORMATION:  In  the 
latter  part  of  1988,  SBA  was  contacted 
by  several  Federal  agencies  concerning 
a  number  of  current  and  forthcoming 
solicitations  for  natural  gas  distribution 
(SIC  code  4924).  This  industry  was 
among  the  53  four-digit  Standard 
Industrial  Classification  (SIC)  industries 
for  which  SBA  did  not  have  an 
established  size  standard.  As  a  result. 
SBA  established  an  emergency  interim 
size  standard  for  Natural  Gas 
Distribution  in  November  1988.  SBA's 
policy  is  to  have  a  size  standard  for 
every  industry.  Size  standards  were  not 
established  previously  for  these  53 
industries  because  SBA  was  not 
expected  to  receive  requests  for 
assistance  from  firms  in  these 
industries.  Also,  limited  data  on  the 
structtue  of  many  of  the  53  uncovered 
industries  delayed  the  establishment  of 
size  standards.  A  similar  situation  led  to 
the  establishment  of  an  emergency 
interim  size  standard  for  Commodity 
Brokers  in  August  1988. 

To  avoid  the  need  for  publishing 
separate  notices  in  the  Federal  Roister 
for  each  of  the  remaining  52  industries 
as  a  size  standard  becomes  necessary. 
SBA  is  proposing  that  a  residual  size 
standard  of  $3.5  million  in  average 
annual  receipts  be  established  for  these 
industries.  Iliis  is  the  same  size 
standard  that  is  used  as  the  residual 
standard  for  all  industries  not 
specifically  listed  under  SIC  Division 
1 — Services. 

When  SBA  receives  a  request  to 
establish  a  size  eligibihty  criteria,  either 
for  the  purpose  of  SBA's  financial 
assistance  or  so  that  a  small  business 
set-aside  solicitation  may  be  issued,  it 
currentiy  takes  at  least  several  months 
to  establish  a  size  standard.  The  need 
for  a  size  standard  in  these  instances  is 
much  sooner  than  the  time  SBA  can 
usually  respond  to  such  a  request  This 
residual  size  standard  would, 
accordingly,  avbid  the  delay 
experienced  up  to  now.  SBA  soUcits  and 
welcomes  comments  on  the  suitability  of 
making  the  proposed  $3.5  million  size 
standard  a  final  rule. 

The  industries  for  which  no  size 
standard  currently  exist  include  eight 
four-digit  SIC  industries  within  SIC 
Division  E  (Transportation, 
Communications,  Electric  Gas,  and 
Sanitary  Services],  43  four-digit 
industries  within  SIC  Division  H 
(Finance,  Insurance,  and  Real  Estate), 
and  the  four  digit  industry  of  SIC  code 
9999,  Nonclassifiable  Establishments 
(the  only  industry  in  SIC  Division  K). 


This  proposal  would  apply  the  residual 
standard  of  $3.5  million  in  average 
annual  receipts  to  all  these  industries, 
leaving  only  SIC  Division )  (Public 
Administration),  which  is  totally  outside 
the  purview  of  SBA's  programs,  not 
covered  by  size  standards. 

As  indicated  above,  litUe  data  are 
available  on  many  of  the  52  industries 
without  size  standards,  partiy  because 
they  are  not  included  in  the  economic 
censuses  published  by  the  U.S.  Bureau 
of  the  Census.  Data  are  also  sometimes 
contradictory  on  the  size  structure  and 
even  on  the  number  of  firms  in  these 
industries.  In  this  situation,  it  is  judged 
appropriate  to  apply  the  "anchor 
standard"  of  $3.5  million  to  the 
imcovered  industries,  rather  than  to 
adopt  some  other  size  standard  weakly 
supported  by  available  evidence. 

In  1985,  the  SBA's  Size  Policy  Board 
adopted  two  anchor  size  standards  to 
serve  as  reference  points  from  which  to 
begin  considerations  of  a  specific 
standard.  For  receipt-based  size 
standards  $3.5  million  is  the  anchor  and 
for  employee-based  size  standards  500 
employees  was  adopted.  The  dollar- 
based  size  standard  originated  in  1954,  a 
short  time  after  the  inception  of  the 
Agency.  At  that  time,  size  standards  of 
$300,000  to  $1,000,000  were  established 
for  the  retail  trade  and  service 
industries.  In  1963,  a  single  standard  of 
$1,000,000  was  established  for  both 
industries.  Inflationary  adjustments  to 
this  figiue  eventually  led  to  the  $3.5 
million  size  standard  in  effect  today  for 
most  retail  trade  and  service  industries. 

In  addition,  the  size  standard  is 
consistent  with  the  $3.5  million  already 
in  use  for  the  residual  size  standard  for 
all  industries  not  specifically  listed  in 
SIC  Division  I— Services  (49  FR  39996, 
October  12, 1984;  50  FR  10495,  March  15, 
1985].  The  other  anchor  size  standard 
recognized  by  the  Agency  is  500 
employees.  Employee-based  size 
standards  apply  generally  to  the 
manufacturing  industries.  None  of  the  52 
uncovered  industries  are  included  in  the 
manufacturing  industries.  Thus  the  500- 
employee  size  standard  is  an  unsuitable 
alternative  standard  for  these  industries. 
However,  SBA  recognizes  that  a  $3.5 
million  size  standard  may  prove  to  be 
too  low,  or  too  high  for  one  or  more 
individual  industries  which  now  have  no 
size  standard.  Therefore,  comments  and 
data  on  the  size  structure  of  such 
industries,  or  advice  on  sources  of  such 
data,  are  solicited. 

Compliance  With  Regulatory  Flexibility 
Act  Executive  Orders  12291  and  12612 
and  the  Paperwork  Reduction  Act 

SBA  certifies  that  this  iHt)posed  rule 
will  not  if  promulgated  in  final  form. 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
past  years  firms  in  these  52  industries 
did  not  request  SBA's  financial 
assistance,  and  in  many  cases  are 
excluded  from  such  assistance. 
Additionally,  there  was  little  interest  in 
setting  aside  procurements  for  exclusive 
small  business  bidding  in  these 
industries.  These  were  the  reasons  why 
size  standards  were  not  established  for 
these  industries  in  the  past.  Tnerefore, 
the  number  of  firms  becoming  eligible  as 
small  businesses  overstates  the 
expected  incidence  of  use  of  the  residual 
size  standard.  The  establishment  of  a 
residual  size  standards  avoids  delay 
and  the  detailed  procedure  of 
establishing  a  separate  size  standard  for 
each  request  to  establish  a  size  standard 
for  an  uncovered  industry,  which  is 
estimated  at  three  to  four  times  a  year. 

Since  the  U.S.  Bureau  of  the  Census 
does  not  collect  industry  data  for  all  of 
those  industries  for  which  this  proposal 
appUes,  the  SBA  used  its  small  business 
data  base  file  entitied  "United  States 
Establishment  and  Enterprise 
Microdata"  (USEEM)  to  evaluate  the 
economic  impact  of  this  rule.  These  data 
provide  industry  information  by 
emplo}rment  size  distribution  for  each 
four-digit  Standard  Industrial 
Classification  (SIC)  code.  For  each  size 
class,  USEEM  provides  the  percentage 
of  the  industry's  employees  and  sales  as 
well  as  the  average  sales  per  firm  and 
sales  per  employee.  Federal 
procurement  data  for  fiscal  year  1987 
were  provided  by  the  Federal 
Procurement  Data  Center  (FPDC)  which 
includes  Federal  contract  dollars  by 
four-digit  SIC  code. 

There  are  46,689  firms  in  the  52 
industries  not  now  covered  by  an  SBA 
size  standard.  A  total  of  34,682  firms 
would  become  eligible  to  bid  for  Federal 
contracts  set  aside  for  exclusive  small 
business  bidding  and  13,240  firms  would 
become  eligible  by  virtue  of  size  for 
SBA's  financial  assistance  under  this 
proposed  residual  size  standard.  Since 
SBA  is  not  authorized  to  make  loans  to 
firms  who  finance  others,  the  number  of 
firms  eligible  for  financial  assistance  is 
much  less  than  those  eUgible  for  Federal 
contracts. 

The  following  table  presents  the  total 
number  of  firms,  number  of  small  firms, 
total  Federal  procurement  dollars,  and 
expected  small  business  share  of 
Federal  contracts  under  the  proposed 
$3.5  million  residual  size  standard  for 
the  52  industries.  In  other  industries 
where  a  size  standard  exists,  Federal 
procurement  data  reflects,  as  one  dollar 
amount  the  procurement  dollars  going 
to  small  firms,  but  does  not  contain 
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more  detail  regarding  the  tize  of  the  firm 
receiving  the  contract.  Since  for  thesn  52 
industries  there  is  no  existing  size 
standard,  the  procurement  data  cannot 
designate  procurement  dollars  going  to 
small  Arms.  In  order  to  estimate  the 
expected  small  business  share  of 


Federal  contracts  under  the  residual  size 
standard  of  $3.5  million,  the  percent  of 
sales.  Federal  and  others,  in  their 
industry  by  firms  with  $3^  million  ia 
receipts  or  less  was  applied  as  the 
expected  percent  of  Federal 
procurements  by  small  firms.  This 


assumes  that  small  firms  in  these 
industries  will  participate  in  the  Federal 
market  in  the  same  proportion  that  they 
participate  in  the  total  market  of  their 
industiy. 


Impact  of  Resuxjal  Size  Standaro  of  $3.5  Miuion 
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The  impact  on  tfie  smallest  S28  firms 
providing  gas  and  electric  is  expected  to 
be  minimal.  Since  many  of  tiiese  firms 
are  monopolies  in  dieir  locality,  there 
would  be  almost  no  procurement  impact 
due  to  the  absence  of  competition. 
These  firms  should  be  considered 
sufficiently  creditworthy  as  to  be 
capable  of  obtaining  financing  without 
SBA's  assistance,  thus  they  would  not 
be  expected  to  qualify  for  or  to  seek  an 
SBA  loan. 

The  residua]  size  standard  is  expected 
to  have  a  minimal  impact  on  financial 
assistance  since,  in  part,  SBA  is  not 
authorized  to  provide  financial 
assistance  to  all  types  of  firms.  The  SBA 
is  prohibited  from  making  loans  to 
fiduciaries.  The  only  firms  that  would 
become  eligible  for  SBA's  loans  in  the 
financial  industries  are  those  that  are 
nonfidodary  service  firms  in  SIC  code 
6009,  Functions  Related  to  Banking,  Not 
Elsewhere  Classified:  SIC  code  8211 
Security  Brokers;  SIC  code  8282, 
Investment  Advice:  and  SIC  code  6288, 
Services  Allied  to  Securities  and 
Commodities,  Not  Elaewheie  Classified. 

Insurance  fims,  as  fidndaries,  are 
also  not  eligible  for  SSA'9  financial 
assistance.  The  insurance  firms,  with 
under  $3.5  million  is  receipts,  becoming 
eligible  under  the  proposed  rule  account 
for  a  very  small  percentage  of  their 
industries'  receipts.  Federal  contracting 
to  these  firms  is>  expected  to  be  less  tfian 
one  millioQ  dollars. 

Other  firms  becoming  eligible  for  SBA 
loans  under  this  proposed  rule  are  1.334 
Title  Abstract  Offices;  1^40  Oil  RoyaUy 
Traders:  and  1,467  Patent  Owners  and 
Lessors.  The  number  of  firms  to  become 
eligible  for  Federal  contracts  set  aside 
for  small  business  include  the  following: 


4,553  Investors.  Not  Elsewhere 
Classified:  2,017  CaaMtary  Subdividers 
and  Developers,  and  40  Unit  Investment 
Trusts.  Loans  to  theee  aforementioiMd 
industries  are  expected  to  be  negligible 
based  on  past  requests  for  assistance.    ^ 
and  contracts  to  small  firms  in  these 
industries  are  expected  to  be  about  $5 
million,  based  on  their  participation  in 
their  industry's  sales. 

SBA  certifies  that  this  proposed  rule  is 
not  a  major  rule  within  the  meaning  of 
Executive  Order  12291  because  it  is  not 
expected  to  have  an  annual  economic 
impact  of  $100  million  or  more,  as 
previously  discussed.  This  residual  size 
standard  is  proposed  to  facilitate  the 
processing  of  SBA's  financial  assistance 
for  specific  hidividual  loan  guarantees 
and  for  procurement  assistance 
programs.  Based  on  requests  received  to 
date,  SBA  anticipates  that  these  52 
industry  size  standards  would  be 
needed  only  three  to  four  times  per  year. 
Similarly,  this  regulation  would  not 
likely  result  in  a  major  increase  in  costs 
or  prices  or  have  a  significant  adverse 
effect  on  the  United  States  economy. 
This  rule  poses  no  new  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  44  U.S.C 
Chapter  35.  SBA  certifies  that  this 
proposed  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  federalism  assessment 
in  accordance  with  Executive  Order 
12812. 

List  of  Sub|wU  ia  IS  CFR  Pvl  121 

Administrative  practice  and 
procedure.  Government  procurement 
Government  property.  Grant  program*— 
Businees,  Loan  programs — business, 


Recording  and  recordkeeping 
requirements,  Small  business. 

Accordingly,  Part  121  of  13  CFR  is 
proposed  to  be  amended  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  Sees.  3(a)  and  5(bKe)  of  tlie 
Small  Business  Act.  15  U.S.C.  632(8)  and 
634(b)(6)  and  Pub.  L  99-591. 99-661  and  lOO- 
656. 

{121,2    [Amended] 

2.  Section  121.2(d),  Table  2,  is 
amended  by  adding  a  center  heading 
after  the  column  headings  and  before 
"SIC  Division  A— Agriculture"  in  the 
table  "Final  Rule  Size  Standards  by  SIC 
Industry,"  as  follows: 

(d)  •  •  • 
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For  all  industries  not  specifically  listed  in 
this  Table  or  Table  1  above,  except  for  those 
in  Divisions  I  and  J  of  the  SIC  System,  the 
size  standard  is  $3.5  million  in  annual 
receipts. 

Date:  February  2, 1989. 
fames  Abdnav, 

Administrator,  US.  Satall  Business 

Administration. 

(PR  Doc  30-«ni  nkd  2-8-88;  tM  am] 
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DEPAimiENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  88-AQL-201 
Proposed  Alteration  of  Jet  Route 

AOENCV:  Federal  Aviation 
Administration  (FAA],  DOT. 
action:  Withdrawal  of  Notice  of 
Proposed  Rulemaking. 


n  This  notice  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM). 
Airspace  Dodcet  No.  88-AGLr-20.  which 
was  published  in  the  Federal  Registm  on 
October  17. 1988.  That  NPRM  proposed 
to  alter  the  description  of  Jet  Route  J-522 
by  extending  it  from  Green  Bay.  WL  to 
Fargo,  ND,  via  Brainerd,  MN.  The 
Minneapolis  Air  Route  Traffic  Control 
Center  (ARTCC)  objected  to  the 
establishment  of  )-522  due  to  its 
negative  effect  on  traffic  How. 
EFFECTIVE  DATE  February  9, 1989. 
FON  FURTNER  INFORMATION  CONTACT! 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 

The  Proposed  Rule 

On  October  17. 1988,  a  Notice  of 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  to  alter  the 
description  of  J-522  by  extending  it  from 
Green  Bay,  WI,  to  Fargo,  ND,  via 
Brainerd,  MN.  This  change  would  have 
provided  a  chartered  route  through  an 
area  where  aircraft  are  normally 
vectored.  The  Minneapolis  Air  Route 
Traffic  Control  Center  (ARTCC) 
objected  to  the  establishment  of  J-522 
because  the  route  extension  would 
considerably  increase  the  workload  of 
other  sectors  in  the  ARTCC.  Therefore, 
the  extension  of  J-522  would  have  a 
negative  effect  on  the  flow  of  traffic. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Jet  routes. 

The  Withdrawal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Notice  of  Proposed 
Rulemaking,  Airspace  Docket  No.  88- 
AGL-20,  as  published  in  the  Federal 
Register  on  October  17, 1988  (53  FR 
40452)  is  hereby  withdrawn. 

(Authority:  49  U.S.C  1348(a),  1354(a),  1510: 
Executive  Order  10654;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69.) 


Issued  in  Washington.  DC  on  January  31, 
1989. 

WilUam  C  Davis, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc.  89-3035  Filed  2-8-89;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  88-AWP-19] 

Propoaed  Alteration  of  VOR  Federal 
Airway;  PaQef  AZ 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-206 
in  the  vicinity  of  Page,  AZ.  Currently, 
airways  northboimd  and  eastbound  over 
the  Grand  Canyon  area  are  required  to 
maintain  an  altitude  above  14,500  feet 
mean  sea  level  (MSL)  in  order  to  avoid 
the  flight-fi«e  area.  Iliis  flight  restriction 
creates  a  need  for  an  airway  with  a 
lower  minimum  en  route  altitude  (MEA) 
to  accommodate  aircraft  unable  to 
operate  at  high  altitudes.  This  action 
aids  flight  planning. 

DATE:  Comments  must  be  received  on  or 
before  March  27, 1989. 
ADDRESSES:  Send  conmients  on  the 
proposal  in  triplicate  to: 
Director,  FA/V  Western-Pacific  Region, 

Attention:  Manager.  Air  Traffic 

Division.  Docket  No.  88-AWP-19. 

Federal  Aviation  Administration.  P.O. 

Box  92007.  Woridway  Postal  Center. 

Los  Angeles.  CA  90009. 

The  official  dodcet  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel  Room  916. 800  Independence 
Avenue.  SW..  Washington,  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591:    . 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFOR3IATION:  ■ 

Comments  Invited 

Interested  parties  are  invited  to 
partidpate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 


or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Conmiunications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self -addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AWP-19."  The  postcard  will  be  dated/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  dosing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
conmients  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NHIM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW^  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-208  located  in  the  vidnify  of 
Page,  AZ.  The  current  airway  structure 
traversing  the  Grand  Canyon  National 
Park  has  an  MEA  above  14,500  feet  MSL 
established  in  Docket  No.  25149.  SFAR 
50-2,  effective  September  22. 1988  (53  FR 
38946).  This  altitude  restriction  pre^'ents 
a  number  of  aircraft  from  operating  in 
this  area.  This  action  provides  an 
airway  with  a  lower  MEA  that  bypasses 
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the  Grand  Canyon  National  Pnk. 
Section  71.123  of  Part  71  of  the  Fadaral   ' 
Aviation  Regolatiofia  waa  republished  in 
Handbook  7«)a0D  dated  January  4, 
1986. 

The  FAA  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  Is  not  a  "major  rule'* 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Reg\ilatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  tha  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CTR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
E.0. 10854:  49  U.S.C.  10e(g)  (Revised  Pub.  L 
97-449,  January  12. 1983);  14  CFR  11.80. 

171.123    [Amendadl 

2.  §  71.123  is  amended  as  follows: 


DEPARTMENT  OF  THE  INTERIOR 


V-aot  [Amended] 

By  removing  the  words  "Peach  Springs,  AZ. 
From  Page.  AZ.  via"  and  substituting  the 
words  "Peach  Springs,  AZ:  Grand  Canyon. 
AZ;  INT  Cruid  Canyon  087*T(080*M)  and 
Tuba  City,  AZ.  218n^231'M)  radiair.  Tuba 
City:  Page.  AZ;". 

Issoed  in  Washington,  DC  on  Febmary  1. 

1988. 

WUIiamCDavia. 

Maaager,  Ainpaca-Rulm  and  Aannaatical 
Information  Diviuon. 

[FR  Doc  80-3036  FUwl  2-8-86;  8:48  am] 


30  CFR  Part  250 

OH  and  Gas  and  Sulphur  Oparationa  In 
ttM  Outar  Continantal  Shalf ,  Califomia 

AOCNCV:  Minerals  Management  Service, 
Interior. 

action:  Extension  of  comment  period. 


r.  On  January  17, 1989,  (54  FR 
1846),  the  Minerals  Management  Service 
(MMS)  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Roister 
which  would  establish  special  emission 
control  requirements  for  Outer 
Continental  Shelf  (OCS)  facilities  off  the 
coast  of  Califomia  under  the  provisions 
of  section  5(al(8)  of  the  OCS  Lands  Act 
as  amended.  The  public  comment  period 
for  this  proposed  rule  was  to  close  on 
February  16, 1989.  The  MMS  has 
determined  that  extension  of  the 
comment  period  is  warranted.  This 
notice  extends  the  comment  period  for 
the  proposed  rulemaking  until  April  17, 
1989. 

OATt:  Comments  must  be  hand 
delivered  or  postmarked  no  later  than 
April  17, 1989. 

Aoonass:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
the  Interior,  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 
Mail  Stop  646;  Reston,  Virginia  22091; 
Attention:  Gerald  D.  Rhodes. 
FOR  PURTHUI  MFORMATKMI  CONTACT 
Gerald  D.  Rhodes:  Chief,  Branch  of 
Rules.  Orders,  and  Standards;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston. 
Virginia  22091;  telephone  (703)  648.7816, 
(FTS)  959.7816. 

SUPPLCMENTARY  INFOMMATION:  On 
January  17, 1989,  MMS  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  to  establish  requirements 
governing  the  control  of  emissions 
which  may  result  from  operations 
conducted  on  Federal  oil  and  gas  leases 
in  the  OCS  off  the  coast  of  Califomia. 
The  comment  period  for  this  proposed 
rule  was  to  close  February  16. 1989. 
Since  the  proposed  rule  had  been 
developed  with  extensive  input  from 
Federal,  State,  and  local  agencies,  and 
other  interested  parties,  it  was  thought 
that  a  30-day  comment  period  would 
provide  sufficient  time  for  interested 
parties  to  review  and  analyze  the 
proposed  rule  and  to  prepare  and  submit 
written  comments. 

The  MMS  received  several  requests 
for  additional  time  within  whteh  to 
submit  comments  on  the  proposed  rule. 
The  requests  were  baaed  on  either  a 


need  for  additional  time  to  allow 
reviewers  to  gather  the  technical 
information  necessary  to  support  their 
comments;  a  need  to  allow  times  for 
commenters  from  similar  organizations 
to  discuss  tha  proposed  rule  and 
consider  the  submission  of  consolidated 
comments  on  behalf  of  an  association  of 
commenters;  or  on  a  need  for  additional 
time  to  analyze  the  proposed  rule  and  to 
prepare  comments  on  behalf  of  other 
parties. 

In  view  of  the  apparent  need  for 
additional  time,  it  has  been  decided  that 
an  additional  60  days  would  be 
authorized  for  the  submission  of 
comments  and  recommendations; 
therefore,  the  comment  period  is  being 
extended  to  April  17, 1989.  Comments 
should  be  sent  to  the  address  provided 
above  and  must  be  hand  delivered  or 
postmarked  by  April  17, 1989. 

Date:  February  3, 19B9. 
William  D.  Battenberg. 
Associate  Director  for  Offshore  Minerals 
Management 

[FR  Doc  89-3044  Filed  2-8-89;  8:45  am] 
BIUJNO  COOC  4110-im-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3508-9] 

Approval  and  Promulgation  of 
Implamantation  Plan;  Texaa 

AOCNCV:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rule;  deferral  of 
sanctions. 

aUMMARV:  On  July  14, 1987.  EPA 
proposed  to  disapprove  the  ozone  (Oa) 
Post-1982  State  Implementation  Plan 
(SIP)  revision  that  Texas  had  submitted 
under  the  Clean  Air  Act  (the  Act)  for 
Dallas  and  Tarrant  Counties  (DFW) 
because  the  DFW  SIP  revision  submitted 
by  the  State  did  not  persuasively 
demonstrate  timely  attainment  of  the 
national  ambient  air  quality  standard 
(NAAQS)  for  O,.  As  a  result  of  the 
proposed  disapproval  and  the 
possibility  of  a  construction  ban  which 
could  result  horn  a  final  disapproval,  the 
Texas  Air  Control  Board  (TACB) 
developed  a  Post-82  "Interim"  SIP  which 
was  submitted  to  EPA  by  the  Governor 
of  Texas  on  December  21, 1987.  Based 
on  the  subsequent  efforts  and 
cooperation  put  forth  by  the  State  of 
Texas,  and  the  additional  control 
measures  and  commitments  in  the  Poat- 
82  Interim  SIP,  EPA  today  defers  the 
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proi>osed  finding  that  Texas  did  not 
adequately  revise  its  Post-ig82  SIP  and 
thus  defers  the  proposed  sanctions, 
pending  successful  and  timely 
completion  of  each  of  the  commitments 
outlined  in  the  Po8t-62  Interim  SIP. 
Despite  deferral  of  sanctions,  additional 
SIP  revisions  will  be  required  for  the 
DFW  area  in  accordance  with  the  May 
26. 1988,  Po8t-87  SIP  call.  Texas  has 
begun  to  meet  the  requirements  of  the 
May  26, 1988,  SIP  call  by  committing  to 
develop  an  emission  inventory  and 
revise  and  adopt  by  July  21, 1989,  the 
Volatile  Organic  Compound  (VOC) 
regulations  in  Texas  Air  Control  Board 
Rule  115  in  accordance  writh  EPA's 
guidance  docxmtent  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations,  May  25, 1988." 

Today's  notice  also  proposes  to 
approve  the  stationary  source  volatile 
organic  compound  (VOC)  regulation 
revisions  associated  with  the  initial 
Post-82  SIP  and  the  Interim  SIP  to  the 
extent  that  they  represent  an 
improvement  over  the  previously 
approved  regtilations.  The  rule  revisions, 
however,  do  not  in  all  cases  constitute 
Reasonable  Available  Control 
Technology  (RACT)  as  required  in  SIP 
call  areas  and  are  not  being  proposed 
for  approval  as  RACT.  The  notice  also 
proposes  to  approve  the  commitments  to 
the  gasoline  volatility  program,  die 
commitments  related  to  the  Inspection 
and  Maintenance  (I/M)  Program,  the 
commitments  to  the  Transportation 
Control  Measures  (TCMs),  the 
contingency  provisions,  and  the 
schedules  for  the  VOC  regulation 
revision  and  I/M  program  submitted  as 
part  of  the  Po8t-82  Interim  SIP.  H»A 
proposes  to  defer  action  on  the 
submitted  pollution  control  strategy 
demonstration  as  a  whole  since  the 
modeled  required  reduction  reflected  in 
the  Interim  SIP  was  based  on  a  1983 
base  year  emission  inventory  which 
Texas  is  now  in  the  process  of  updating 
as  the  initial  step  toward  meeting  the 
May  26, 1988,  SIP  call  requirements. 
DATE  Comments  must  be  received  on  or 
before  March  13, 1989. 
ADDRESSES:  Copies  of  the  State 
submission  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Environmental 
Protection  Agency,  Region  VI,  Air 
Programs  Branch,  1445  Ross  Avenue, 
Dallas,  Texas  75202:  Texas  Ah-  Control 
Board,  6330  Highway  290  East,  Austin, 
Texas  78723. 

TON  RMTHER  INTORMATION  CONTACT 
Rebecca  Caldwell,  Air  Programs  Branch, 
U.S.  Environmental  Protection  Agency, 
Region  6. 1445  Ross  Avenue,  Dallas, 
Texas  75202.  (214)  655-7214.  (FTS)  255- 


7214;  Texaa  Air  Control  Board.  6330 
Highway  290  East  Austbu  Texas  78723. 

SUPPtBNENTARV  aiTORMATION:  On 
February  24. 1964.  the  EPA  Region  6 
Regional  Administrator  notified  the 
Govemor  of  Texas  that  the  SIP  the  State 
had  developed  under  Part  D  of  the  Act 
to  demonstrate  attainment  by  December 
31. 1962.  was  inadequate  to  attain  the  Ob 
standard  for  Dallas  and  Tarrant 
Counties,  Texas.  An  additional  SIP 
revision  call  was  made  in  1964  for 
Denton  County,  Texas,  based  on  review 
of  the  Ot  data  through  December  1963. 
In  response  to  the  1964  SIP  call,  Texas 
submitted  revisions  for  Dallas  and 
Tarrant  Counties  in  1985  and  1986. 
However,  the  revisions  did  not  provide 
for  sufficient  and  enforceable  VOC 
emission  reductions  to  attain  the  Os 
NAAQS.  Based  on  the  EPA's  judgment 
in  1987  that  Texas  had  failed  to 
adequately  carry  out  the  requirements  to 
revise  its  SIP  after  EPA  had  called  for  a 
SIP  revision  under  section  110(a)(2)(H) 
of  the  Act  EPA  proposed  on  July  14, 
1987,  to  impose  a  ban  under  section 
173(4)  of  the  Act  on  permitting  new  or 
modified  major  VOC  sources.  EPA  also 
proposed,  however  to  approve  the  anti- 
tampering  vehicle  inspection  and 
maintenance  (I/M)  program  and  certain 
Transportation  Control  Measures 
(TCMs)  in  the  initial  Post-82  SIP  as 
helpful  toward  attaining  the  standard. 
This  action  is  being  finalized  elsewhere 
in  today's  Federal  Register.  For 
important  background  information  on 
today's  notice,  see  52  FR  26421,  July  14, 
1987. 

State  Action 

At  the  August  14, 1967.  TACB  Board 
meeting,  the  Board  members  directed  its 
staff  to  prepare  a  Post-82  Interim  SIP 
revision  to  address  the  emission 
shortfall  and  regulation  concerns  with 
the  initial  Post-82  SIP  revisions 
submitted  to  EPA  in  1985  and  1986. 

Texas  held  a  public  meeting  on 
August  13, 1987,  in  Ariington,  Texas  and 
published  a  notice  for  public  hearing  on 
the  proposed  Interim  SIP  revision  in  the 
Texas  Register.  PubUc  hearings  were 
held  on  October  28, 1987,  in  Cleburne 
and  Rockwall,  Texas.  On  October  29, 
1987,  hearings  were  conducted  in 
Arlington,  Texas. 

The  TACB  and  EPA  Region  6  met  on 
several  occasions  to  discuss  corrections 
needed  to  the  existing  1985  and  1986  SIP 
revisions  as  well  as  revisions  needed  to 
Regulation  V.  Volatile  Organic 
Compound  Regulations,  specifically 
RACT  requirements,  test  methods, 
recordkeeping  requirements,  altemative 
measures,  applicability,  and 
enforceability  measures.  The  meeting 


dates  were  January  28,  February  10, 
February  24,  and  March  23, 198&  TACB 
held  public  hearings  June  28-30, 1968,  for 
additional  necessary  Regulation  V 
revisions. 

Control  Strategy 

1.  Emission  Data 

The  emission  inventory  used  in  the 
Post-82  Interim  SIP  was  the  1983  t>ase 
year  emission  inventory  used  for  the 
initial  Post-1982  SIP  submitted  in  1985 
and  1986.  This  inventory  was  the  most 
current  inventory  available  for  the 
Interim  SIP  submittal  due  to  the  time 
restraints  in  submitting  the  SIP  revision 
by  the  end  of  1987.  EPA  will  defer  action 
on  the  overall  control  strategy  in  the 
Interim  SIP  revision  since  the  emission 
reduction  was  based  on  the  1983 
emission  inventory,  and  Texas 
subsequently  committed  to  develop  a 
more  current  inventory,  for  the  May  28, 
1988,  SIP  call  which  could  substantially 
change  the  quantity  of  emissions,  the 
control  strategy,  and  the  attainment 
demonstration  for  the  DFW  area. 

Texas  has  corrected  the  concerns  EPA 
raised  in  the  July  14, 1987  proposed 
disapproval  notice  regarding  the  1983 
inventory  and  modeUng  in  the  initial 
Post-82  SIP.  Texas  added  a  NO, 
emission  inventory,  projected  VOC  and 
NOi  emissions  to  1997,  based  the 
inventory  on  a  kilogram/ day  basis  to 
account  for  summertime  weekday 
emissions,  and  estimated  the  mobile 
source  emissions  with  the  use  of  a 
prototype  of  the  MOBILE  4  model. 

2.  Modeling  Analysis 

Texas  used  Level  EI  City  Specific 
EKM<\/OZIPP  analysis  as  required  by 
EPA  guidance.  EPA's  concerns  raised  in 
the  disapproval  proposal  notice  have 
been  addressed  by  the  use  of  a  straight 
line  trajectory  rather  than  an  actual  air 
parcel  trajectory  approach.  Texas  has 
also  used  the  meteorological  data 
suggested  by  EPA.  With  these 
recommended  changes,  the  model  with 
the  use  of  the  1983  emission  inventory, 
predicted  that  a  43.9%  and  41.7%  VOC 
emission  reduction  for  Dallas  and 
Tarrant  Counties,  respectively,  were 
needed  to  meet  the  ozone  NAAQS  by 
December  1991. 

3.  Areawide  Requirements 

Texas  used  an  areawide  I/M 
approach  in  the  control  strategy  in  order 
to  account  for  emissions  from  vetiicles 
that  commute  to  Dallas  and  Tarrant 
counties.  This  area  includes  the  entire 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  which  consists  of  the 
following  counties:  Dallas,  Tarrant 
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Parker,  Rockwall,  Denton,  Collin, 
Johnson,  Ellis,  and  Kaufman. 

EPA  had  already  made  a  SIP  call  for 
Denton  County  in  1984.  Since  that  time, 
monitored  ozone  exceedances  have 
occurred  in  Parker,  Rockwall,  and  Collin 
County.  EPA  made  a  Post-87  SIP  call  on 
May  26, 198a  for  the  Dallas-Fort  Worth 
CMSA  which  will  require  all  the 
counties  in  the  CMSA  to  be  addressed 
in  the  Post-87  ozone  plan  for  the  DFW 
area. 

4.  Stationary  Source  Regulation 
Revisions 

As  required  by  the  Clean  Air  Act 
section  172  and  the  April  4, 1979,  Federal 
Register  notice  (44  FR  20372),  RACT  has 
been  required  in  Dallas  and  Tarrant 
Counties  for  all  sources  covered  by 
EPA's  Control  Technology  Guidelines 
(CTGs),  which  include  major  and  minor 
sources,  as  well  as  all  major  non-CTG 
sources.  Texas  has  adopted  rules 
requiring  control  of  all  CTG  category 
sources  located  in  DaUas  and  Tarrant 
counties  and  has  submitted  negative 
declarations  for  seven  of  the  category 
sources  not  located  in  these  counties. 
These  rules  were  submitted  in  the  1985 
submittal. 

EPA  last  approved  revisions  to 
Regulation  V  as  part  of  the  Harris 
County  Oi  SIP  on  )uly  28, 1985  (50  FR 
26362).  Since  that  time,  TACB  made 
additional  revisions  on  July  26, 1985 
(numerous  rules  as  part  of  the  initial 
Po8t-1982  0*  SIP  for  Dallas  and  Tarrant 
Counties  and  the  Post-82  SIP  for  El 
Paso),  March  27, 1985  (automobile  and 
light  duty  truck  surface  coating  rule  for  a 
source  specific  alternative  compliance 
plan),  November  13, 1987  (previous 
commitment  to  control  sources 
specifically  in  Harris  County),  December 
18. 1987,  and  October  14, 1988  (the  last 
two  as  part  of  the  Dallas  and  Tarrant 
Counties  PoBt-1982  corrective  SIP.) 

As  part  of  the  initial  Post-82  SIP 
submittal  TACB  adopted  on  July  26, 
1985,  revisions  to  TACB's  existing 
regulations  controlling  VOC  loading  cmd 
unloading.  Stage  I  vapor  recovery,  vent 
gas  emissions,  cutback  asphalt,  solvent 
metal  cleaning,  certain  surface  coating 
operations,  perchloroethylene  dry 
cleaning,  and  gasoline  tank  truck  leaks. 
The  purpose  of  these  revisions  was  to 
impose  additional  control  on  those 
source  categories  thus  gaining 
additional  VOC  emission  reductions. 
EPA's  specific  comments  regarding 
Regulation  V  were  given  to  Texas  in  a 
November  2. 1987,  letter  to  TACB 
regarding  the  draft  regulations 
submitted  September  30, 1987.  These 
comments  addressed  those  rules  that 
were  revised  July  26, 1985,  and 
submitted  as  part  of  the  initial  Post-82 


SIP  as  well  as  the  draft  regulations 
submitted  September  30, 1987.  In 
response  to  the  May  26, 1988,  SIP  call, 
Texas  has  scheduled  to  address 
deficiencies  existing  in  all  VOC 
Regulation  V  and  general  rules  and 
adopt  these  revisions  by  July  21, 1989,  as 
they  apply  to  all  the  SIP  call  areas  in 
Texas.  Some  of  these  deficiencies  have 
already  been  addressed  for  Dallas  and 
Tarrant  Counties  as  part  of  the  Po8t-82 
Interim  SIP  submittal  as  described 
below.  Other  federally  approved  rules 
which  cover  VOC  storage  tanks, 
petroleum  refinery  operations, 
additional  surface  coating  operations, 
pharmaceutical  manufacturing 
operations,  and  those  which  allow 
source  categories  to  petition  for  source 
specific  compliance  plans,  that  apply  in 
Dallas  and  Tarrant  Counties  may  need 
revision  similar  to  those  rules  discussed 
in  today's  notice  which  should  be 
submitted  as  part  of  its  initial  response 
to  the  May  26, 1988,  Po8t-87  SIP  call. 

On  December  18, 1987,  TACB  adopted 
more  revisions  to  TACB's  regulations 
controlling  cutback  asphalt,  surface 
coating,  and  graphic  arts  (printing). 
Regulations  were  also  adopted  for 
control  of  the  following  three  new 
categories  of  emissions:  Architectural 
coating,  automobile  refinishing  coating, 
and  consumer-solvent  products.  On 
October  14, 1988.  TACB  adopted  revised 
rules  controlling  VOC  loading  and 
unloading,  Stage  I  vapor  recovery,  water 
separation,  vent  gas  emissions,  cutback 
asphalt  solvent  metal  cleaning,  surface 
coating,  graphic  arts,  perchloroethylene 
dry  cleaning,  and  gasoline  tank  trucks. 
These  revisions  include  the  addition  of 
specific  test  methods  and  recordkeeping 
requirements  for  determining  and 
demonstrating  continual  compliance 
with  the  rule,  and  the  deletion  of  or 
modificatioa  to  exemptions  from  the 
rules.  For  further  details  on  these 
regulation  revisions  refer  to  the 
Technical  Support  Document  (TSD). 

Additionally,  on  November  13, 1987, 
regulation  revisions  were  submitted  by 
the  Governor  to  EPA  independently  of 
the  other  DFW  regulation  revisions. 
They  pertain  to  the  Harris  County  1982 
SIP  only.  Therefore,  EPA  will  take 
action  separately  on  the  November  13, 
1987,  adoption,  specifically  Regulation  V 
Sections  115.ie3(bM2)(A), 
115.163(b)(2)(B),  and  115.261-115.265. 

Today's  notice  will  act  upon  the  VOC 
regulations  that  are  applicable  to  Dallas 
and  Tarrant  Cotmties  as  they  appear 
after  the  October  14, 1988.  TACB 
adoption  which  was  subndtted  to  EPA 
on  December  13, 1988.  EPA  believes  the 
last  two  sets  of  adopted  VOC  revisions 
(October  14, 1988.  and  December  18. 
1987)  create  an  overall  set  of  rules  that 


are  much  clearer,  more  enforceable,  and 
more  effective  in  reducing  VOC 
emissions  in  Dallas  and  Tarrant 
Counties  than  were  previous  versions. 
These  revisions  strengthen  the  SIP, 
however,  EPA  is  not  concluding  that 
these  rules  represent  RACT  in  all  cases. 
The  May  26, 1988,  SIP  call  requires 
Texas  to  further  revise,  as  indicated 
below,  VOC  regulations  included  in 
today's  action.  Also,  the  SIP  call 
requires  Texas  to  revise  all  VOC 
Regulation  V  and  general  rules  applying 
to  all  ozone  SIP  call  areas  in  Texas  in 
accordance  with  the  deficiencies  EPA 
noted  in  its  June  9, 1988.  letter  to  TACB 
and  in  accordance  with  the  EPA 
dociunent  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations,  May  25, 1988."  Therefore, 
EPA  is  not  now  proposing  approval  of 
these  specific  rules  as  RACT.  The  rules 
are  proposed  for  approval  because  they 
are  a  major  improvement  over  previous 
versions.  Some  major  deficiencies  still 
existing  with  these  rules  included  in 
today's  action  are  listed  as  follows. 

Exemption  Levels 

The  Clean  Air  Act  requires  that  both 
major  and  minor  VOC  sources  in  Dallas 
and  Tarrant  Counties  falling  under  any 
of  the  Control  Technique  Guideline 
(CTG)  categories  must  meet  RACT  level 
control  requirements.  "Major"  sources 
are  those  emitting  greater  than  or  equal 
to  100  tons  per  year  (tpy)  of  VOC  and 
"minor"  sources  are  those  emitting  less 
than  100  tpy.  CTG's  and  other  EPA 
guidance  may  establish  exemption 
levels  for  some  source  categories  based 
on  conditions  specific  to  certain  sources 
such  as  production  rate  or  size/type  of 
equipment  while  other  categories  have 
no  defined  exemption  levels  or  lower 
bounds.  Certain  processes  such  as  cold 
solvent  metal  cleaning  and  degreasing 
apply  to  all  operations  no  matter  what 
the  emission  rate.  For  the  surface 
coating  categories,  RACT  should  apply 
to  all  sources  with  actual  daily  VOC 
emissions  of  15  pounds  or  greater 
summed  from  all  surface  coating 
operations  in  that  category. 

Texas  has  chosen  to  require  all 
sources  emitting  15  pounds  VOC  or 
greater  per  consecutive  24  hour  period  to 
utilize  compliant  coatings  when 
available.  Further,  sources  greater  than 
this  limit  but  less  than  100  pounds  VOC 
emissions  in  any  consecutive  24  hour 
period  are  not  required  to  use  add-on 
control  equipment  in  the  absence  of 
compliant  coatings.  This  is  a  partial 
application  of  RACT.  Sources  greater 
than  the  100  pounds  per  day  level  must 
fully  apply  RACT  such  as  compliant 
coatings  or  use  of  add-on  control 
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equipment  to  meet  the  emission 
limitation  specified  in  the  regulation. 

While  this  is  a  partial  appucation  of 
RACT  per  EPA's  past  guidance,  it  has 
merit.  First,  it  is  an  improvement  over 
Texas'  prior  exemption  of  all  sources 
less  than  100  pounds  VOC  per  day. 
Second,  the  State  contends  that 
requiring  sources  emitting  15  potmds 
VOC  per  day  to  retrofit  with 
incinerators  is  economically  infeasible. 
Texas  contends  that  requiring  add-on 
controls  for  all  surface  coating  sources 
would  not  reflect  RACT.  However, 
Texas  has  not  evaluated  each  source  on 
a  case-by-case  basis  to  determine  if 
other  control  options  are  feasible.  EPA 
proposes  today  to  approve  this  revised 
exemption  level  because  it  represents  an 
improvement  over  the  previously 
approved  regulation.  'Hie  rule  does  not 
represent  RACT  and  EPA  is  requiring 
TACB  in  tiie  May  26, 1968,  Post-87  SIP 
call  to  reevaluate  RACT  on  a  source 
specific  basis. 

Continuous  AppUcabiUly 

It  is  EPA's  position  that  once  a  source 
becomes  subject  to  a  rule  by  emitting  or 
operating  above  the  applicability  cutoff, 
it  must  meet  the  requirements  &:tim  that 
time  forward  (''once-in-always-in").  EPA 
believes  that  to  effectively  control  VOC 
emissions,  a  source  must  continuously 
apply  RACT  level  controls  even  if  its 
day-to-day  operation  alternates  above 
and  below  the  exemption  level. 

Texas  has  not  cleariy  stated  that  once 
soiut:es  are  subject  to  a  RACT  level 
regulation  or  equivalent  limitations,  they 
shall  always  be  subject  to  those 
requirements.  This  deficiency  is 
particularly  important  with  respect  to 
Texas'  VOC  loading  and  unloading, 
surface  coating,  and  vent  gas  control 
regulations.  EPA  is  today  proposing  to 
approve  revisions  to  these  regulations 
because  they  represent  an  improvement 
over  the  previous  approved  regulation. 
The  rules,  however,  do  not  represent 
RACT  and  Texas  must  further  revise 
this  rule  as  required  by  the  May  26, 1968, 
SIP  call. 

A  state  may  choose  to  limit  a  source 
to  operate  below  the  emission  or 
operation  cutoff  rate.  Texas  may  wish  to 
do  this  through  issuance  of  a  Board 
Order  or  other  federally  enforceable 
mechanism  and  should  provide  the 
enforceable  mechanism  to  EPA  as  a  SIP 
revision  for  approval  by  EPA. 

Alternative  Test  Methods 

In  numerous  instances,  the  Texas 
rules  allow  the  TACB  to  approve  test 
methods  which  ore  alternatives  to  the 
EPA  reference  methods.  EPA  requires 
the  use  of  EPA  approved  test  methods 
as  detailed  in  40  CFR  Part  60.  Texas  has 


specified  these  methods  where 
applicable,  with  the  exception  of 
allowing  the  use  of  "equivalent  test 
methods  approved  by  the  Executive 
Director  of  the  TACB."  EPA  requires 
such  equivalent  methods  to  be 
submitted  as  SIP  revisions  nnce  the 
integrity  of  a  control  strategy  rests 
largely  on  the  requirements  of  the 
specific  rule  and  on  agreeing  on 
universal,  replicable,  and  reliable  test 
methods  to  determine  if  operations  and 
emissions  are  in  compUance.  The 
control  strategy  also  depends  on 
assuring  the  effective  r^luctions  in 
emissions  called  for  by  the  rule  in  the 
ozone  strategy.  Texas  chose  not  to 
spedfy  that  these  alternatives  be 
approved  by  EPA.  Texas  is  required  by 
the  May  26. 1988,  SIP  call  to  remove  this 
alternative  test  method  provision  or 
state  that  they  will  submit  alternative 
methods  in  accordance  with  SIP  revision 
protocol  for  EPA  approval.  Similarly. 
Section  115.163(e)  allows  alternate 
methods  of  demonstrating  and 
documenting  compliance  to  be  approved 
by  the  Executive  Director  of  the  TACB. 
EPA  likewise  requires  such  alternatives 
methods  to  be  submitted  as  a  SIP 
revision  to  ensure  consistency  with  the 
rule  and  not  compromise  the  future 
effectiveness  of  this  regulation.  EPA 
today  proposes  to  approve  the  various 
revisions  which  add  test  method 
requirements;  however,  compliance  with 
the  federally  enforceable  requirements 
of  the  SIP  will  be  determined  oidy  by  the 
approved  EPA  and  ASTM  test  methods 
stated  in  the  rules  until  Texas  makes 
these  required  revisions.  EPA  is  also 
proposing  approval  of  the  revisions  to 
the  General  Vent  Gas  Rule  (115.163) 
except  for  that  part  of  the  rule  which 
allows  discretionary  approval. 

Compliance  with  the  SEP  will  be 
judged  only  by  those  provisions  and 
criteria  specified  in  115.163  without 
consideration  of  the  discretionary 
approval  allowed  by  115.163(e)  until  the 
State  revises  this  rule. 

Alternative  Compliance  Methods  and 
Requirements 

Similarly,  the  current  Regulation  V 
rules  allow  TACB  to  approve  alternative 
compliance  methods  or  requirements  on 
petition  by  the  source  on  a  case-by-case 
basis.  Alternative  compliance  me^ods 
are  allowed  under  Section  115.401  of 
Regulation  V.  Such  alternatives  should 
achieve  the  same  quantity  of 
(equivalent]  reductions  intended  by  the 
rule  and  must  not  be  used  to  avoid  more 
stringent  RACT  level  control.  In  cases 
where  a  surface  coating  operation 
claims  it  cannot  meet  the  requirements, 
Section  115.ig3(c)(61  gjves  TAGS  the 
authority  to  specify  alternative  emission 


Umits.  As  with  the  alternative  test 
methods  described  above,  EPA  requires 
that  any  of  these  two  alternatives,  or 
other  revisions,  approved  by  the  State 
be  submitted  to  EPA  for  its  review  and 
approval  as  a  SIP  revision  rather  than 
generically  be  considered  a  part  of  the 
SIP  upon  State  adoption.  Texas  has  not 
clearly  stated  in  its  rules  whidi 
alternate  comphance  methods  and 
requirements  will  be  submitted  as  SIP 
revisions  or  how  such  petitions  must 
demonstrate  compliance  widi  the 
underlying  SIP.  Therefore,  Texas  most 
clearly  state  in  the  response  to  the  May 
26, 1968,  Post-87  SIP  call  that  alternative 
compliance  methods  under  eidter  of  the 
aforementioned  sections  require  EPA 
approval  as  SIP  revisions  in  order  that 
they  be  recognized  as  part  of  the  SIP.  In 
the  absence  of  such  case-by-case  SIP 
approval,  the  specified  enforceable 
requirements  of  the  SIP  will  be  the 
emission  limits  or  the  reduction 
requirements,  the  continual  compliance 
requirements,  and  die  methods  and 
timeframes  stated  in  the  rules. 

Non  CTG  Major  Sources 

The  Clean  Air  Act  as  interpreted  in 
EPA's  Po8t-82  SIP  revision  guidance, 
requires  that  all  major  non-CTG  VOC 
sources  in  Dallas  and  Tarrant  Counties 
have  specific  RACT  applied  to  them. 
Major  non-CTG  sources  are  those  whose 
total  unregulated  emissions  equal  100 
tons  per  year  or  more.  Texas  submitted 
documentation  on  Mardi  11, 1988, 
showing  that  all  major  non-CTG  sources 
in  Dallas  and  Tarrant  Counties  are 
subject  to  control  requirements  found  in 
Regtdation  V  or  that  such  controls  are 
economically  infeasible.  Texas  regulates 
these  sources  as  well  as  smaller  sources 
by  controlling  all  vent  gas  streams 
greater  than  100  pounds  per  day  and 
greater  than  a009  psia  true  partial 
pressure  (612  ppm).  lliis  rule  reqaires 
any  vent  regsirdless  of  the  ori^  of  the 
VOC  emissions,  to  incinerate  the  vent 
emissions  if  the  quantity  or 
concentration  are  greater  than  the  limits 
described  above.  EPA  intends  that 
RACT  be  appUed  to  the  process  which  is 
the  source  of  the  VOC  emissions  and 
not  just  the  vents.  Controls  resulting  in 
additional  VOC  reduction  beyond 
incineratian  mast  be  evaluated.  These 
controls  include  use  of  improved  work 
practices,  process  requirements,  or 
improved  fugitive  VC)C  capture. 

EPA  encourages  TACB  to  continue 
their  evaluation  of  source  specific  future 
control  requirements  for  non-CTG  suijor 
sources  beyond  incineration.  □'A  is 
proposing  to  approve  revisions  to  the 
Vent  Gas  rule  for  Dallas  and  Tamnt 
Counties  as  an  improvement  over  the 
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previous  version  and  is  allowing  Texas 
additional  time  to  develop  industry 
speciflc  RACT  level  controls  in  the 
response  to  the  May  26, 1968,  Po8t-87 
SIPcaU. 

Automobile  and  Light-Outy  Truck 
Compliance  Date 

Texas  submitted  revisions  to  its 
automobile  surface  coating  rule.  Section 
115.191(a)(8),  in  the  initial  Po8t-82  SIP. 
Those  revisions  contained  provisions 
such  as  allowing  monthly  averaging  of 
coating  emissions  and  a  new 
comphance  date  which  extended  the 
final  compliance  date  by  one  year.  Some 
of  the  provisions  in  the  Interim  SIP 
revisions  submitted  on  December  13, 
1988,  including  monthly  averaging,  have 
been  deleted  by  the  State  at  EPA's 
request,  but  the  extended  compliance 
date  has  not  been  changed.  While  EPA 
considers  the  revisions  to  be  an 
improvement  to  the  rule,  the  later 
comphance  date  allowed  by  Texas  is  a 
relaxation.  EPA  proposes  to  approve 
this  rule  since  it  is  an  improvement  over 
the  previous  regulation,  however,  this 
revised  regulation  is  not  being  approved 
as  RACT  and  EPA  is  not  proposing  to 
approve  the  compliance  date  extension, 
liierefore,  the  date  for  compliance  in  the 
federally  approved  regulation  remains 
December  31. 1986. 

5.  l/M  Requirements 

Texas  submitted  in  die  Post-62  Interim 
SIP  a  proposed  expanded  vehicle 
inspection  and  maintenance  (I/M) 
program.  The  Interim  SIP  commits  to 
expand  the  parameter  I/M  program  to 
include  the  surrounding  counties  in  the 
CMSA,  which  includes  Denton  County, 
and  to  expand  the  program  in  Dallas 
and  Tarrant  Counties  to  include  an  idle 
exhaust  emissions  check.  The  TACB  has 
committed  to  seek  additional  legislative 
authority  to  include  the  perimeter 
counties  in  the  I/M  program,  to  seek  the 
additional  resources  needed  by  the 
Texas  Department  of  PubUc  Safety  to 
administer  the  new  expansions  in  the  1/ 
M  program,  and  to  adopt  final  rules. 

Texas  must  complete  the  remainder  of 
the  expanded  I/M  program  before  EPA 
can  complete  review  of  the  program  for 
approvability.  Additionally,  EPA  must 
finish  the  criteria  for  what  constitutes  an 
enhanced  l/M  program  and  determine  if 
Texas's  program  meets  the  criteria. 
TACB's  efforts  toward  completion  of  the 
expanded  I/M  program  are  on  the 
schedule  outlined  in  the  Post-62  Interim 
SIP  submittal. 

A  public  hearing  was  held  on  July  28, 
1988,  fn  Arlington,  Texas,  concerning 
revisions  to  Regulation  IV,  Control  of 
Air  Pollution  6vm  Motor  Vehicles.  EPA 
provided  comments  on  the  revisions  to 


Regulation  IV  at  that  time.  The  revisions 
included  the  addition  of  hydrocarbon 
and  carbon  monoxide  outpoints  for  the 
emissions  check  and  the  addition  of 
specific  conditions  for  acceptable 
vehicle  engine  and  catalytic  converter 
replacement  Elsewhere  in  today's  PR  is 
a  notice  approving  the  parameter  I/M 
program  submitted  in  the  original  Post- 
82  SIP  in  1965  and  1986  for  Dallas  and 
Tarrant  counties. 

A  Transportation  Control  Measure 
(TCMs) 

In  the  July  14, 1987.  FR  notice,  EPA 
proposed  approval  of  the  TCM  measures 
submitted  in  the  initial  Po8t-82  SIP 
revision  contingent  upon  documentation 
of  the  evaluation  of  the  TCMs  specified 
under  section  108(0  of  the  Clean  Air 
Act.  Texas  submitted  acceptable 
documentation  in  the  interim  SIP. 
Therefore,  EPA  is  approving  these  Post- 
82  TCM  measures  elsewhere  in  this  FR. 

The  Post-82  Interim  SIP  revision 
provides  for  additional  TCMs  for  Dallas 
and  Tarrant  Counties.  The  TCMs  to  be 
implemented  include  intersection  signal 
improvements  and  a  travel  demand 
management  program  which  together 
are  predicted  to  reduce  VOC  emissions 
by  3181  kg/day  in  Dallas  County  and 
1591  kg/ day  in  Tarrant  County.  These 
measures  satisfy  EPA's  prior  guidance 
on  TCMs  and  Texas  has  committed  in 
the  SIP  to  implement  these  measures  or 
others  at  a  minimum  reduction  level  of 
20%  per  year  in  a  five  year  timefi'ame. 
Therefore,  EPA  is  proposing  to  approve 
the  additional  TCM  measures  committed 
to  in  the  Post-62  Interim  SIP. 

7.  Gasoline  Volatility  Control  Program 

Texas  commits  to  controlling  the 
volatility  of  all  gasoline  marketed  for 
use  in  motor  vehicles  during  the  summer 
ozone  season  in  Dallas  and  Tarrant 
Counties.  Texas  has  taken  credit  for 
VOC  reductions  obtainable  if  EPA's 
proposed  nationwide  gasoline  volatility 
program  (52  FR  31274,  August  19, 1987)  is 
finalized.  If  EPA  does  not  finaUze  its 
action  by  May  16, 1989,  then  Texas  has 
committed  to  initiate  rulemaking  for 
control  of  gasoline  volatility  in  the 
Dallas  and  Tarrant  County  area  for 
implementation  in  May  1990.* 

"Texas  has  estimated  reductions  using 
EPA's  results  fix>m  a  prototype  of 
MOBILE  4.  EPA's  concerns  raised  in  the 
July  14, 1987,  proposal  have  been 
addressed  with  this  new  modeling 


■  In  the  event  that  EPA  publishe*  a  final  volatility 
rule  that  diffen  from  the  propoaed  rule.  EPA  will 
ataess  the  impact  of  such  a  rjle  on  the  Texaa 
commitment  to  initiate  rulemalting,  and  whether 
atate  rulemaliing  would  raise  any  issuea  under 
aection  211(c)|4)  of  the  Clean  Air  Act  regarding 
federal  preemption. 


analysis.  Reductions  were  estimated  for 
inuse  motor  vehicles  which  will  result 
from  lower  evaporative  losses  due  to  a 
lower  RVP  during  normal  operation  and 
hot-soak  conditions  and  from  stationary 
source  reductions  which  occur  from  all 
gasoline  marketing  operations  when  fuel 
is  stored,  transferred,  or  dispensed.  EPA 
is  proposing  to  approve  this  commitment 
as  part  of  the  Post-82  Interim  SIP. 

Schedules 

Texas  submitted  schedules  in  the 
Interim  SIP  that  outlined  the  milestones 
that  were  to  be  completed  in  the  future 
in  order  to  carry  out  SIP  commitments. 
The  schedules  were  for  Regulation  V 
review,  modifications,  and  adoption, 
and  for  commitments  to  fulfill  the  I/M 
and  TCM  requirements.  The 
commitments  have  been  carried  out  to 
date.  These  schedules  are  proposed  to 
be  approved  as  part  of  the  Post-82 
Interim  SIP  and  can  be  foiud  in  the 
Technical  Support  Document 

Qmtingency  Provision 

Texas  has  included  in  the  Interim  SIP 
a  contingency  provision  to  adopt 
additional  control  measures  in  order  to 
demonstrate  attainment  if  the  VOC 
control  measures  committed  to  in  the 
SIP  revisions  are  insufficient  to  effect 
RFP  between  1983  and  1991.  This 
includes  a  commitment  by  Texas  to 
adopt  a  gasoline  volatility  control 
program  by  May  16, 1989.  for 
implementation  in  May  1990  if  EPA  fails 
to  take  final  action  on  the  proposed 
national  program.  It  also  includes  a 
commitment  for  additional  measures  if 
Texas  cannot  get  the  appropriate 
legislative  authority  and  funding  to 
implement  the  I/M  programs.  EPA  is 
proposing  to  approve  this  contingency 
plan  as  part  of  the  Post-82  Interim  SIP. 

Post-87  Requiiements 

The  Post-82  Interim  SIP  is  not  a  plan 
designed  to  avoid  future  planning 
requirements,  such  as  the  requirements 
of  the  May  26, 1988,  Po8t-87  SIP  call,  but 
is  in  fact  a  plan  that  when  implemented, 
will  substantially  reduce  VOC 
emissions.  Texas  has  made  a  first  step 
toward  an  areawide  approach  by 
extending  the  I/M  program  to  the  entire 
CMSA  i.e.  the  areawide  approach  is  the 
scope  described  in  the  proposed  Post-87 
guidance  published  November  24, 1987, 
52  FR  226.  Texas  is  still  required  to  meet 
EPA's  Post-87  requirements  for  the 
Dallas-Fort  Worth  CMSA  as  identified 
in  the  SIP  call  letter  from  EPA  on  May 
26, 1988,  associated  guidance,  and  EPA's 
future  policy  on  Post-87  ozone 
attainment 
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Conclusion 

The  original  Po8t-82  submittals  in  1985 
and  1986  and  the  Po8t-82  Interim  SIP 
revisions  claim  to  provide  for  sufficient 
VOC  emission  reductions  to 
demonstrate  attainment  of  the  ozone 
NAAQS  by  December  31. 1991. 
According  to  EKMA  modeling 
performed  in  the  Interim  SIP,  the  1983 
emissions  inventory  must  be  reduced  by 
43.9%  in  Dallas  County  and  41.7%  in 
Tarrant  County.  The  Post-82  Interim 
additional  revisions  provide  for  a 
reduction  of  the  1983  base  year  VOC 
inventory  by  44.3%  in  Dallas  county  and 
43.4%  in  Tarrant  coimty.  Since  the 
percent  reductions  were  determined  by 
a  1983  emission  inventory,  EPA  is 
deferring  action  on  the  control  strategy 
as  a  whole  until  a  more  current  emission 
inventory  and  control  strategy  is 
developed  in  response  to  the  May  26, 
1988,  Po8t-87  SIP  call.  Based  on  the 
efforts  and  cooperation  put  forth  by  the 
State,  the  additional  adopted  measiu^s 
in  the  Interim  plan;  and  Texas' 
commitment  to  meet  the  milestones 
outlined  in  the  Interim  SIP  schedules, 
EPA  is  deferring  its  proposed  finding 
that  Texas  had  failed  to  meet  the 
requirements  to  respond  adequately  to 
the  1984  SIP  call,  and  thus  defers  the 
proposed  sanctions  pending  successful 
and  timely  completion  of  each  of  the 
commitments  outlined  in  the  Po8t-82 
Interim  SIP  submitted  on  December  21, 
1987.  Despite  deferral  of  this  finding  and 
sanctions,  additional  SIP  revisions  will 
be  required  for  the  DFW  area  in 
accordance  with  the  May  26, 1988,  Post- 
87  Ozone/Carbon  Monoxide  SIP  call 
and  EPA's  future  poUcy  on  Po8t-87 
ozone  attainment.  With  the 
qualifications  described  above,  EPA 
also  proposes  to  approve  the  stationary 
source  VOC  regulations  found  in  the 
initial  Po8t-82  SIP  and  the  Interim  SIP 
submittals  as  submitted  on  December 
21, 1987  and  December  13, 1988,  to  the 
extent  that  they  represent  an 
improvement  over  the  previously 
approved  regulations.  The  rule  revisions, 
however,  do  not  in  all  cases  constitute 
RACT  as  required  in  SIP  call  areas  and 
are  not  being  proposed  for  approval  as 
RACT.  EPA  also  proposes  to  approve 
the  commitments  of  the  I/M  and  TCM 
Program,  outlined  in  the  Po8t-82  Interim 
SIP,  the  Post-82  Interim  SIP  contingency 
plan,  the  gasoline  volatility  program 
commitments,  and  the  regulation 
revision  and  I/M  schedule  submitted  as 
part  of  the  Po8t-82  Interim  SIP,  because 
they  are  all  helpful  steps  toward 
attainment  of  the  ozone  standard  in  the 
DFW  area. 

Under  5  U.S.C.(605(b)),  I  certify  that 


SIP  approvals  do  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (see  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Parte  52 

Air  pollution  control.  Hydrocarbons, 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 
Date:  December  29. 196& 
Robert  E.  LaytoB, 

Regional  Administrator. 

[FR  Doc.  89-1586  Filed  2-S-89;  6:45  am] 
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40  CFR  Part  52 

IFRL-3S16-2] 

Approval  and  PromulQation  of 
Implementation  Plans;  Wisconsin  State 
implementation  Plan:  Extension  of 
Comment  Period 

AOENCV:  Environmental  Protection 
Agency  (USEPA). 

action:  Notice  of  extension  of  the 

pubUc  comment  period. 

_^i« 

summary:  USEPA  is  giving  notice  that 
the  public  comment  period  for  a  notice 
of  proposed  rulemaking  pubUshed 
December  27, 1988  (53  FR  52202),  has 
been  extended  30  days  from  date  of 
publication.  This  notice  proposed  to 
approve  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP),  which 
consists  of  the  addition  of  Natural 
Resources  §  154.12(10)  of  the  Wisconsin 
Administrative  Code,  Rothschild 
Reasonably  Available  Control 
Technology  Sulfur  Limitations,  to  the 
Wisconsin  SEP.  The  revision  sets  sulfur 
dioxide  emission  limits  for  sources  in 
the  City  of  Rothschild  and  the  Town  of 
Weston.  These  sources  are  located  in 
Marathon  Coimty,  Wisconsin.  USEPA  is 
taking  this  action  based  on  an  extension 
request  by  a  commentor. 

date:  Comments  are  now  due  on  or 
before  February  27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street  Chicago,  Illinois  60604. 
(312)  886-6031. 


Date:  January  31. 19S9. 
Fhml(  M.  Covington. 

Acting  Regional  Administrator. 

[FR  Doc.  89-3071  Filed  2-8-86:  8:45  am] 
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FEDERAL  C0MMUNICATI0M8 
COMMISSION 

47  CFR  Part  73 

(MM  Dodcet  No.  88-618.  RM-652S] 

Radio  Broadcasting  Services; 
Redwood  Fals,  MN 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  filed  by  CD 
Broadcasting  Corporation,  proposing  the 
substitution  of  Channel  24£iCl  for 
Chaimel  249A  at  Redwood  Falls, 
Minnesota,  and  modification  of  its 
license  for  Station  ICLGR-FM  to  specify 
operation  on  Channel  249C1.  The 
coordinates  used  for  Channel  249C1  at 
Redwood  Falls  are  44-82-33  and  95-07- 
57. 

DATES:  Commente  must  be  filed  on  or 
before  March  30, 1989,  and  reply 
comments  on  or  before  April  14, 1969. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  E)C  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant 
as  follows:  Frank  R.  Jazzo,  Fletcher, 
Heald  &  Hildreth.  1225  Connecticut 
Avenue  NW.,  Suite  40a  Washington,  DC 
20036  (Counsel  for  the  petitioner). 
FOR  FURTHER  INFORSIATNM  CONTACT 
ICathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-618,  adopted  December  21, 1988  and 
released  Febroary  6, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  nt  apply  to  this 
proceeding. 

Members  of  the  public  should  note 
that  fitim  the  time  a  Notice  of  Proposed 
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Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  gorveming 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Sab|M4s  in  47  CFR  Part  73 

Radio  broadcasting. 
FMieral  Communications  CommiMion. 
Stove  Kamiaar. 

Deputy  Chief.  Policy  andRulea  Division. 
Mass  Media  Bureau. 
(FR  Doc  89-3007  Filed  2-8-89;  8:45  ami 
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47  CFR  Part  73 

(MM  Doelwt  No.  M-l, 


I 


Radto  BPOMlCMtinQ  SacviCMt 
■nnsiMia,  r a 


;  Federal  Communications 
Commission. 
ACTION:  Proposed  rule. 


;  The  Commission  requests 
comments  on  a  petition  by  Keimedy 
Broadcasting.  Inc.  seeking  the  allotment 
of  Channel  268A  to  Mansfield. 
Pennsylvania,  as  the  conununity's  first 
local  FM  service.  To  avoid  a  conflict 
with  pending  allotment  proposals  at 
Covington  and  Galeton.  Pennsylvania, 
the  Commission  has  substituted  Channel 
277A  for  consideration.  Channel  277A 
can  be  allotted  to  Mansfield  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.8  kilometers  (4.2  miles)  west  to  avoid  a 
■hort-spadng  to  recently  allotted 
Channel  222A  at  Riverside, 
Pennsylvania.  The  coordinates  for  this 
allotment  are  North  Latitude  41-47-38 
and  West  Longitude  77-08-37.  Canadian 
concurrence  is  required 
DATU:  Comments  must  be  filed  on  or 
before  March  30. 1989.  and  reply 
comments  on  or  before  April  14, 1060. 
AOONOS:  Federal  Communications 
Commission.  Washington.  DC  20654.  In 
addition  to  filing  comments  «vith  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  John  A.  Kennedy.  President. 
Kennedy  Broadcasting.  Inc..  RD.  1.  Box 
4ea  Cogan  Station.  Pennsylvania  17728 
(Petitioner). 


rARV  agoiiMATiow.  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  Na 
89-4.  adopted  January  4, 1989,  and 
released  February  6, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  die  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Washington.  DC 
20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contracts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  78 

Radio  broadcasting. 
Federal  Communicationa  Commission. 
Stevs  KomiiMr, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
(FR  Doc  89-3086  Piled  2-8-88;  8346  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

49  CFR  Pwta  509  and  562 

(Q8AR  NoMee  Na  S-227] 

uOTwrai  cMiVicas  AanwiwifaDon 
Aequialtton  Ragulation;  Contractor 
QuB9llcationa;8o9cttatlonProvMona 
and  Contract  Clauaaa 

AQBICV:  Office  of  Acquisition  PoUcy. 
GSA 

ACTION:  Proposed  rule. 


Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 


;  This  notice  invites  comments 
on  a  proposed  change  to  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  that  would  add 
Subpart  506.3  to  provide  coverage  on 
first  article  testii^  and  add  Sections 
552.200-74.  552.200-75.  and  552.200-76  to 
provide  Uie  text  of  the  clauses 
prescribed  in  Subpart  509J. 


DATE  Comments  are  due  in  writing  on 
or  before  March  13, 1980. 

ADOWtaa:  Comments  should  be 
addresed  to  Ms.  Marjorie  Ashby,  Office 
of  GSA  Acquisition  Policy  and 
Regulations  (VP),  18th  and  F  Streets, 
NW,  Room  4028,  Washington.  DC  20406. 

FOR  niNTNBR  MFORMATtON  CONTACT: 
Carrie  L  Bumgamer,  Esq..  Office  of  GSA 
Acquisition  Policy  and  Regulations. 
(202)  52^-4766. 

aUFPUEMniTAflV  WrOHMATION;  The 

Director,  Office  of  Management  and 
Budget  (0MB),  by  memorandum  dated 
December  14, 1984.  exempted  certain 
agency  procurement  regulations  fit>m 
Executive  Order  12291.  The  exemption 
applies  to  this  proposed  rule.  The  GSA 
certifies  that  this  proposed  rule  wUl  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  simply  implements  the 
requirements  outlined  in  FAR  9.306 
regarding  soUcitation  requirements  for 
first  article  testing  by  the  Contractor, 
first  article  testing  by  the  Government, 
and  for  waiving  the  requirerent  for  first 
article  testing  and  approval.  Therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared.  This  rule  does  not 
contain  any  information  collection 
requirements  that  require  OMB  approval 
under  the  Paperwork  Reduction  Act 

List  of  Subjects  in  48  CFR  ParU  509  and 
553 

Government  procurement 

1.  The  authority  citation  for  48  CFR 
Parts  500  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  48e(c). 

PART  50»-CONTRACTOR 
QUALIFICATIONS 

2.  Subpart  500  J  is  added  to  read  as 
follows: 

Sut>part  509.3— Fkat  Articia  Toating 
and  Approval 

806.302    QaneraL 

When  first  article  testing  and 
approval  is  appropriate  for  a 
procurement  pursuant  to  FAR  0.3.  the 
general  policy  of  the  Federal  Supply 
Service  (FSS)  is  to  require: 

(a)  The  contractor  to  perform  required 
testing,  unless  after  coordinating  with 
the  technical  specialist  and  Quality 
Assurance  Divison  (FQA)  the 
omtracting  officer  determines  that 
Government  testing  is  in  the  best 
interest  of  the  Government; 

(b)  That  the  first  article  be  produced 
at  this  same  faciUty  where  production 
'quantities  will  be  produced;  and 
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(c)  That  the  first  article  serve  as  the 
manufacturing  standard. 

509.303    Use. 

The  contracting  officer  shall 
coordinate  all  determinations  to  require 
first  article  testing  and  approval  with 
the  technical  specialist  and  the  Office  of 
Quality  and  Contract  Administration, 
Quality  Assiu-ance  Division  (FQA).  At 
the  time  of  coordination,  the  contracting 
officer  should  obtain  the  following 
information  fitim  the  technical  specialist 
and  FQA: 

(a)  "The  test  requirements  for  inclusion 
in  the  solicitation  as  outlined  in  FAR 
9.306  (a)  and  (b). 

(b)  Advice  on  whether  the  contractor 
or  the  Government  should  perform 
required  testing. 

(c)  The  information  necessary  to 
complete  the  fill-in  requirements  of  FAR 
clauses  52.209-3  First  Article 
Approval— Contractor  Testing  [and 
alternates],  and  52.209-4  First  Article 
Approval— Government  Testing  [and 
alternates]. 

aww.juo    soHcnaiion  requrainenn. 

The  contracting  officer  shall  insert  the 
provision  at  552.209-74,  Waiver  of  First 
Article  Testing  and  Approval 
Requirement  in  solicitations  that 
require  first  article  testing  and  approval. 
Any  determinations  to  waive  first  article 
testing  under  FAR  9.306(c)  must  be 
approved  by  the  technical  specialist  and 
the  Quahty  Assurance  Division  (FQA). 
The  first  article  tests  that  will  be 
performed  by  the  contractor  (or  the 
Government  if  the  Government  elects  to 
perform  the  testing)  must  be  set  forth  in 
the  solicitation. 

509  J09    Contract  clauses. 

509J08-1    Testing  performed  by 
contractor. 

In  accordance  with  FAR  9.308-1,  the 
FSS  contracting  officers  shall  use  the 
clause  at  FAR  52.20»-3  with  its 
Alternate  I  and  the  supplemental  clause 
at  552.209-75,  Supplemental 
Requirements  for  First  Article 
Approval-Contractor  Tes.ting. 

509.300-2    Testing  performed  by  the 
Go  vei  I  Niief  it 

In  accordance  with  FAR  9.308-2,  FSS 
contracting  officers  shall  use  the  clause 
at  FAR  52.209^  with  its  Alternate  I  and 


the  supplemental  clause  at  552.209-76, 
Supplemental  Requirements  for  First 
Article  Approval— Government  Testing. 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Sections  552.209-74,  552.209-75,  and 
552.209-76  are  added  to  read  as  follows: 

552.209-74    Wiriver  of  Rrst  ArtMe  Testing 
and  Approval  Requlrefiienta. 

As  prescribed  in  509.306,  insert  the 
following  provision; 

Waiver  of  Pint  Aitide  Tesdiig  and  Approval 
RBquiremant  (XXX 1984 

(a)  The  Covermnent  reserves  the  right  to 
waive  the  requirements  of  first  article  testing 
set  forth  elsewhere  in  this  solicitation  as  to 
those  Offerors  offering  a  product  which  has 
been  previously  procured  and  approved  by 
the  General  Services  Administration  under 
the  same  specification  and  at  the  same 
facility. 

(b)  Offerors  must  submit  an  offer  including 
testing  and  approval,  however,  an  Offeror 
may  submit  an  alternate  offer  excluding 
testing  and  approval,  provided  the  Offeror 
satisfies  the  requirements  for  the  waiving  of 
first  article  testing. 

(c)  Before  a  waiver  of  the  first  article 
testing  requirement  of  this  solicitation  will  be 
considered,  the  Offeror  is  requested  to 
identify  the  prociuement  under  which  the 
product  offered  was  previously  approved  and 
accepted: , 

(Offer  to  insert  both  contract  number  and 
appplicable  national  stock  number) 

(End  of  provision] 

552.209-75    Supplemental  Requirements 
for  First  Article  Approvtal— Contractor 
Testing. 

As  prescribed  in  509.308-1,  insert  the 
following  clause: 

Siqiplemental  Requirements  for  Flrat  Article 
Approval    Coatractoc  Testing  (       1908) 

(a)  The  term  "Contracting  Officer"  as  used 
in  FAR  52.209-3.  First  Article  Approval- 
Contractor  Testing,  means  the  Administrative 
Contracting  Officer  [AGO). 

(b)  The  Contractor  shall  have  either,  (1)  the 
necessary  inspection  cmd  test  equipment  at 
the  Contractor's  plant  to  perform  first  article 
testing,  or  (2)  if  the  inspection  and  test 
equipment  is  not  available,  a  letter  of 
commitment  from  a  laboratory  acceptable  to 
the  Government  to  perform  the  inspection 
and  testing. 

(c)  When  the  Government  elects  to  witness 
the  first  article  testing,  the  Contractor  shall 
conduct  the  testing  between  the  hours  of  7:00 
a.m.  and  54)0  p.m.,  Monday  thru  Friday, 


unless  a  different  time  is  agreed  to  by  the 
AGO. 

(d)  The  first  article  test  report  shall 
contain: 

(1)  The  complete  test  data,  the  test 
method(s)  used  and  date  of  test; 

(2)  Signature  and  printed  name  of  the 
individual  who  performed  the  inspection: 

(3)  Applicable  specification/GID  and/or 
drawing  numbers; 

(4)  Name  and  type  of  test  equipment  used: 
and 

(5)  All  numerical  values  as  a  result  of 
testing  with  each  notated  as  to  whether  they 
pass  or  fail  the  contract  test  requirements. 

(e)  The  first  article  shall  t>e  retained  by  the 
Contractor  as  the  manufactiuing  standard 
and  will  be  kept  in  a  secure  area,  under 
control  of  the  Quahty  Assurance  Specialist 
(QAS).  to  protect  against  possible  changes  or 
alterations  for  the  Ufe  of  the  contract.  If  the 
first  article  sample  is  destroyed  during  testing 
or  damaged  to  a  point  maldng  it  unusable  as 
a  standard,  the  Contractor,  upon  Government 
request,  shall  provide  a  second  sample. 

(f)  If  the  Contractor  delivers  the  approved 
first  article  as  part  of  the  contract  quantity  it 
shall  be  in  the  last  scheduled  delivery  under 
the  contract 

(End  of  Clause) 

552.200-78    Supplsmental  Requlremants 
for  First  Artide  Approvel-'Qovefiimenl 
Testing. 

As  prescribed  in  509  J06-2,  insert  the 
following  clause: 


Supplamantal  Raqutraaiaals  lor  First  Aitide 
Approval— Govomment  Tasting  (       1888) 

(a)  The  term  "Contracting  Officer"  as  used 
in  FAR  52.209-4.  First  Article  Approval- 
Government  Testing,  meaiu  the 
Administrative  Contracting  Officer  (AGO). 

(b)  The  first  article  shall  be  retained  by  the 
Contractor  as  the  manufactiuing  standard 
and  will  be  liept  in  a  secure  area,  under  the 
control  of  the  Quality  Assurance  Specialist 
(QAS)  to  protect  against  possible  changes  or 
alterations  for  the  life  of  the  contract  If  the 
TmX  article  sample  is  destroyed  during  testing 
or  damaged  to  a  point  making  it  unusable  as 
a  standard,  the  Contractor,  upon  Government 
request,  shall  provide  a  second  sample. 

(c)  If  the  Contractor  delivers  the  approved 
first  article  as  part  of  the  contract  quantity  it 
shall  be  in  the  last  scheduled  deUveiy  under 
the  contract 

(End  of  Clause) 

Dated:  )anuary  31. 1989. 
RkfaatdtLHopfm. 

Associate  Administrator  for  Acquisition 
Policy. 
[FR  Doc  89-3038  Filed  2-8-89;  8:45  am] 
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OePARTMOIT  OF  AOmCULTUnE 


»;  Fonot  Service,  USDA. 
ACnoic  Notice  of  intent  to  prapera  an 
emiiuiuuental  impact  statement 


r:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  the  devel(qnnent  of  a 
series  of  timber  sales  on  the  McQoud, 
Momit  Shasta  and  ^lasta  Lake  Ranger 
Districts.  Shatta-Trinity  National 
Forests,  Shasta  County,  CaUfomia.  The 
environmental  in^Mct  statement  will 
describe  the  enviromaental 
aaueqoeneee  of  the  proposed  timber 
sales  in  the  West  Girard  released 
roadless  area. 

OAii:  Comments  concerning  the  scope 
of  the  analysis  riioald  be  received  by 
Angnst  1. 1980. 

AOOnna:  Written  comments  ooncntning 
the  scope  of  the  analysis  most  be  sent  to 
Steven  D.  daason.  District  Ranger. 
Moaood  Ranger  District.  Box  1620. 
MoOood.  CaUfomia  06067. 


kTKM  OOMTACTt 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  William  L 
Branham.  Planning  Officer,  MoClood 
Ranger  District  McCloud.  California, 
phone  916-064-2184. 


rAHV  mkmmatiom:  The 
majoritv  of  the  proposed  project  area  is 
conentiy  unroaded,  and  was  released 
for  multiple  use  management  in  the 
California  Wilderness  Act  of  1964.  The 
harvest  proposals  may  also  include 
adjacent  areas  which  are  already 
roaded.  If  approved,  the  timer  sales  are 
scheduled  to  be  sold  in  1902  and  1003. 
Specific  Alternatives  have  not  been 
formulated.  The  Forest  Service  will 
consider  a  range  of  alternatives, 
innhiding  no  action  and  alternatives 
with  greater  or  lesser  levels  of  harvest 


Hm  EIS  will  evaluate  a  range  of  harvest 
metiwwm,  and  consider  the  impact  of 
each  alternative  on  dispersed  recraatkm 
and  other  resources.  Alternatives  will 
indnde  measures  to  protect  spotted 
owls,  fish  and  water  quality. 

Robert  R.  l^rrreL  Forest  Supervisor. 
Shasta-Trinity  National  Forest  Reddtog, 
Caliiotiiia.  is  the  maponsihto  offidal 

Public  partidpatiaa  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1601.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  snd  assistance 
from  federal,  state  and  local  agencies 
and  other  individuals  or  organisations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparatiao  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  will  include: 

1.  Identifybig  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  wdiich  have  been  covered  by  • 
relevant  previous  environmental 
analjrsis. 

4.  Exploring  possible  alternatives. 

5.  IdoQtifying  potential  environmental 
effects  of  the  proposed  action  and 
ahematives  (Le.,  direct  indirect  and 
cumulative  effects  and  connected 
acti<ms). 

6.  Determining  potential  cooperating 
agencies  and  task  sssignments. 

Additional  opportunities  for  public 
involvement  will  be  announced  through 
the  local  news  media. 

Hm  draft  environmmtal  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  fat 
public  review  by  January  lOOa  At  diat 
time  EPA  wiU  publiah  a  notice  of 
availability  of  Uia  DEIS  in  die  I 


The  comment  period  on  the  DEIS  win 
be  45  davs  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Fadsral  Ragislsr.  It  is  very  important 
that  reviewers  participate  at  that  time. 
To  be  the  most  helpful  comments  on  the 
DEIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed.  (See  the  Council 
on  Environmental  Quality  (CEQ) 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 


15033.)  In  addition,  federal  court 
dedsions  hsve  established  thst 
reviewers  of  DEIS's  must  structure  thefr 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermoat  Yaakee  Nuclear  Power  Coqt. 
V.  NRDC.  435  U.S.  510, 558  (1078),  and 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS).  Wiecomin 
Heritage,  lac.  v.  Harrie,  400  F.  Sapp. 
1334, 1338  (EJ).  Wis.  1000).  The  reason 
for  tiiis  is  to  ensure  that  substantive 
comments  and  oblections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

After  the  comment  period  ends,  the 
comments  will  be  analysed  and 
considered  by  the  Forest  Service  in 
preparing  tiie  FEI&  The  FEIS  is 
scheduled  to  be  completed  by  June  1900. 
The  Forest  Service  is  required  to 
respond  in  the  FEIS  to  the  comments 
received  (40  CFR  1503.4).  The 
responsiUe  offidal  will  consider  the 
comments,  responses,  disdosnre  of 
environmental  ccosequoices.  and 
applicable  law,  r^ulations.  and  policies 
in  making  a  decision  regarding  this 
proposal  The  responsible  offidal  will 
document  the  dedsion  and  rationale  in 
the  Record  of  Dedsion.  That  dedsion 
will  be  subject  to  appeal  under  36  CFR 
Part  217. 
Robert  R.  T^ml. 
Ponst  Si^ierriaor. 

Date:  lanuuy  9a  1900. 
[PR  Doc  0»^19  Filed  2-8-08: 8:45  am] 
I  coos  M1S-1t^ 


Sol  ConMTvstlon  Sorvico 

HotwlovMo  Rmoutco  ConMrvsUon 
■no  uvvwopfiMnii  man 


r.  Soil  Conservation  Sovice. 

;  Notice  of  a  Finding  of  No 
Significant  Impact 


:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Ad  of  1060;  die  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  tiie  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  tiie  Soil  Conservation  Service, 
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U.S.  Department  of  Agriculture,  gives 
notice  tiiat  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Henrieville  Resource  Conservation  and 
Development  Measure,  Garfield  County, 
Utah. 

FOR  MNHNIR  MPOMMTMH  OOHTilCVS 
Francis  T.  Holt  State  Conservationist 
Soil  Conservatian  Service,  125  South 
State  Street  Sah  Lake  Qty,  VtA  81147, 
telephone  80l/524-S05a 

suppiBKNTAiiY  MFORaiA-non:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  caufle  significant 
local  regional  or  national  impacts  on 
the  environment  As  a  result  of  tiiese 
findings.  Frands  T.  VLoAt,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impad  statement  are  not 
needed  for  this  project 

Henrieville  Resource  Conservation  and 
Development  Utah;  Notice  of  a  Ffaufing 
of  No  Significant  Impact 

The  project  concenu  a  plan  for  three 
erosion  control  structures  and  four  grade 
stabilization  structures  to  protect  the 
culinary  water  collection  system  and 
deUvery  pipeline  for  the  Town  of 
Henrieville.  Utah.  The  proposed  projed 
will  prevent  HenrieviOe  Creek  bxsm 
undercutting  the  spring  and  horizontal 
well  and  erosion  from  destroying  tiie 
delivery  pipeline  for  tiie  Town's  160 
residents. 

The  Notice  of  a  Finding  erf  No 
Significant  Inqiad  (FONSQ  has  been 
forwarded  to  tiie  Environmental 
Protection  Ageni^  and  to  various 
Federal  State,  and  local  agendes  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  tiie  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  1^  contacting 
Francis  T.  Holt  State  Conservatianist 

No  administrative  action  on 
implementation  of  tiie  proposal  wiD  be 
taken  until  30  days  aftn  the  date  of  this 
publication  in  tiie  Fedend  Register. 

(Catalog  of  Domettic  Auiatance  Program 
under  No.  10.901 — Resource  Ckuuervation 
and  Development  Program.  Executive  Order 
12372,  regarding  state  and  local  clearing 
house  review  of  Federal  and  federally 
assisted  programs  is  applicable.) 

Dated:  lanuary  31. 1988. 
FVanoisT.Hoit 
State  Consermtianut 
[FR  Doc.  88-30t2  niad  2-8-00;  8:48  an) 
SUSMCOBC  tin  IS  M 


DEPARTMENT  OF  COMMERCE 
Intel  iisUonei  Trade  Adinlnistrstloii 
[A-«»-001] 


lofSeleeel 
Then  FMr  Velne:  CeMned  Beudle 


f:  Import  Administration, 
International  Trade  AdministratioiL 
action:  Notice. 


I  We  determine  that  calcined 
bauxite  prtippants  from  AustraUa  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
also  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  the  subjed  merchandise 
from  Australia.  We  have  notified  the 
U.S.  International  Trade  Commission 
(TTC)  of  our  determination  and  have 
directed  tiie  Customs  Service  to 
continue  to  su^>end  Uquidation  of  all 
entries  of  the  subject  merchandise  from 
Australia  as  described  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  tiiis  notice. 
EFFECnvi  date:  February  9. 1080. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Alain  Letort  or  Richard 
Capwell  Office  of  Agreements 
Compliance,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230,  telephone:  202/ 
377-3818  (Letort)  or  202/377-8668 
(Capwell). 
SUPPLEMENTARY  INFORMATION: 

Final  Deteiminatiim 

We  have  determined  that  calcined 
bauxite  proppants  from  Australia  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  les«  than  fair  value 
within  the  meaning  of  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d]  (tiie  Act).  The  estimated 
margin  of  sales  at  less  than  fair  value  is 
75.00  percent  ad  valorem,  as  shown  in 
the  "Continuation  of  Su^jension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  November  21. 1088,  we  made  an 
afBrmativs  jHidimiBaiy  detamination  in 
tills  case  (S3  FR  47842-^^vember  28. 
1988).  Since  the  publication  of  that 
notice,  we  have  received  no  response  or 
comments  from  Comalco  Aluminum 
Limited  (Comalco).  which  accounted  for 
virtually  all  flie  e}q>orts  to  the  United 
'  States  from  Australia  during  the  period 
of  investigation.  We  have  received  no 
comments  frwn  any  other  interested 
party  in  this  investigation. 


Scope  of 

The  United  States  has  developed  a 
system  of  tariff  dassification  based  on 
the  international  harmonized  system  <rf 
custoflu  nomendature.  On  January  1, 
1080,  tiie  U.S.  tariff  schedules  were  fully 
converted  frtim  the  Tariff  Schedules  of 
the  United  States.  Annotated  (TSUSA) 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
aeq.  of  tiie  Omnibus  Trade  and 
Con^ietitiveness  Act  of  1988.  AU 
merchandise  entered,  or  withdrawn 
frtmi  warehouse,  for  consumption,  on  or 
after  that  date  is  now  classified  soley 
according  to  the  appropriate  HTS  item 
nun^r(8).  As  with  the  TSUSA  numbers, 
the  HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
writien  product  description  remains 
dispositive. 

The  products  covered  by  this 
investigation  are  calcined  bauxite 
proppants,  which  are  currentiy  provided 
for  under  HTS  item  number 
280B4XU)0.6a 

Period  of  Investigatioe 

The  period  of  investigation  for 
caldn^  bauxite  proj^iants  from 
Austrfdia  extends  from  January  1, 1968 
through  June  3a  198a 

Fair  Value  Compaiisoos 

To  determine  whether  the  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price, 
based  on  the  best  infonnation  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  avail^le. 
as  required  by  section  776(c)  of  the  Act 
because  Comalco  failed  to  nibmit  an 
appropriate  response. 

United  States  Price 

Since  we  did  not  have  specific  data  as 
to  the  quantities  and  prices  of  the 
subject  merchandise  sold  in  the  United 
States,  we  used  the  price  information 
available,  pursuant  to  secticm  77S(c)  of 
the  Act  We  used  the  packed  United 
States  price  estimated  by  petitioner 
minus  deductions  for  foreign  inland 
freight  ocean  freight  marine  insurance, 
and  brokerage  and  handling  charges. 

Foreign  Market  Value 

Since  we  (fid  not  have  specific  data 
with  respect  to  the  quantities  and  prices 
of  the  subjed  mochandise  sold  in 
Australia  or  third  countries,  we  used  die 
constructed  value  of  the  subject 
merchandise  provided  in  the  petition  as 
tiie  best  informstion  available,  pursuant 
to  section  77e(c]  of  the  Act  The 
constructed  value  calculated  in  the 
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petition  was  based  on  the  petitioner's 
manufacturing  costs  plus  petitioner's 
general  expenses,  which  were  higher 
than  the  statutorily  required  miniiniiiii  of 
10  percent  To  this  cost  of  production  we 
made  the  statutorily  mandated  addition 
of  8  percent  for  profit 

Critical  Omiinstanows 

The  petitioner  alleges  that  "critical 
dnnunstances"  exist  with  respect  to 
imports  of  caldnad  bauxite  proppants 
from  Australia.  Under  section  735(a)(3) 
of  the  Act  critical  circumstances  exist  if 
we  determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that 

(A)  (i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewiten  of  tlw  cUss  or 
Und  of  merchandise  which  is  the  tubject  of 
tlia  invwtigation:  or 

(ii)  tiM  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported  knew 
or  should  have  known  that  die  axpOTter  was 
selling  the  merchandise  which  is  the  subfect 
of  the  Investigation  at  less  tiian  its  fair  vahie; 
and 

(B)  tliera  have  been  massive  imports  of  the 
class  or  kind  of  merchandite  which  is  the 
subject  of  tlie  investigation  over  s  relatively 
short  period. 

Pursuant  to  section  736(a)(3)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time  (1)  The  volume  and  value 
of  imports;  (2)  seasonal  trends  (if 
applicable):  and  (3)  the  ahare  of 
domestic  consumption  accounted  for  by 
imports. 

Based  on  our  analysis  of  Bureau  of  the 
Census  import  data,  we  find  that 
imports  of  calcined  bauxite  proppants 
frcnn  Australia  have  not  been  musive 
over  a  relatively  short  period  of  time. 
Therefore,  we  need  not  address  the 
issues  of  wdiether  importers  knew,  or 
should  have  known,  that  the  exporters 
were  selling  the  subject  merchandise  at 
less  than  its  fair  value,  or  whether  there 
is  a  history  of  dumpfan  in  the  United 
States  or  elsewhere  ofthe  class  or  Idnd 
of  merchandise  wiiich  is  the  subject  of 
this  investigation. 

In  li^t  of  the  above,  we  determine 
that  critical  circumstances,  within  die 
meaning  of  section  735(a)(3)  of  die  Act 
do  not  exiat  widi  respect  to  Imports  of 
caldned  bauxite  proppants  from 
Australia. 

CoBliniwtloii  iif  lliisuitiistnii  fif 
Uqoldatioa 

We  are  directing  die  U.8.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  calcined 
bauxite  proppants  frtnn  Australia  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
November  28. 1968.  die  date  of 


publication  of  the  preliminary 
determination  in  the  Federal  Registar. 
The  U.S.  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  amount  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
United  States  price,  which  is  75.00 

Sercent  ad  valorem.  This  suspension  of 
quidation  will  remain  in  effect  until 
fitfther  notice. 

ITCNodflcatioa 

In  accordance  with  section  735(d)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist  in  this  case,  this 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of 
suspension  of  Uquidation  will  be 
refunded.  If,  however,  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  exist  we  will 
issue  an  antidumping  duty  order 
directing  Customs  officers  to  assess  an 
antidumping  duty  on  caldned  bauxite 
proppants  bom  Australia  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  on 
which  liquidation  was  suspended.  The 
antidumping  duty  will  equal  the  amount 
by  which  the  foreign  market  value  of  the 
subject  merchandise  exceeds  United 
States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  die  Act  (19 
U.S.C  1673d(d)). 
JanW.Maies. 

AMMiBtant  Secretary  for  Import 
Administration. 
February  2. 1960. 
[FR  Dofc  80-8113  Filed  £-8-80;  8>(5  am] 


Espoft  Tiade  CerBllcate  of  Review 


n  International  Trade 
Administration.  Department  of 
Commerce. 

action:  Notice  of  issuance  of  an  Export 
Trade  Certificate  of  Review.  ^>plication 
No.  88-00016. 


I  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  the  Wood 
Machinery  Manufacturers  of  America 
(WMMA).  Thia  notice  summarises  the 
conduct  for  which  certification  has  been 
granted. 

MN  RWTMM  MFONHATION  CONTACR 

Thomas  H  StiUman,  Director.  Office  of 
Export  Trading  Conqiany  ASkirs, 
International  Trade  Administration. 
202-377-6131.  This  is  not  a  toll-free 
number. 


•UPfLtMENTANY  INTORMATION:  Tide  in 

of  ihe  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Tide  III 
are  found  at  15  CFR  Part  325  (50  PR  1804. 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Ragiste'.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Seovtary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Deeoiptioo  irf  Certified  Conduct 

Export  Trade 

Products 

Woodworking  machines, 
woodworking  systems,  and  accessories, 
principally,  but  not  exclusively, 
classified  in  SIC  1 3553.  including: 
Cutting  machines  (including  Iraring. 
dowelling,  carving,  dovetaiLng, 
mortising,  planing,  routing,  sawing, 
shaping,  profiling,  tenoning,  chucking, 
tuniing.  and  veneering  machines); 
sanding  machines  (including  edge,  flat 
surface,  irregular  surface,  and  special- 
purpose  sanding  machines);  gluing, 
laminating,  and  assembling  machines 
(including  assembly  damping,  auxiliary 
gluing,  edge  ^uing.  surface  gluing, 
pressing,  and  laminating  machines): 
finishing  machines  (induding  applicator. 
au>dhary  finishing,  and  drying  machines 
and  ovens):  wood  drying  equipment 
(induding  dryers,  kilns,  and  moisture 
measurement  equipment);  auxiliary 
machines  and  equipment  (including 
environmental  and  safety  equipment 
materials  handling  equipment  auxiliary 
attachments,  tool  maintenance 
equipment  and  tooling);  special  product 
and  spedal  purpose  machines;  logging 
and  sawmilling  machines  (induding  log 
handling  and  preparation  machines,  log 
conversion  equipment  and  other 
auxiliary  equipment  and  attachments): 
and  wood  residue  utilization  systems  or 
equipment 

Services 

Engineering,  design,  and  related 
services  related  to  Products  and  to  turn- 
key contracts  that  substantially 
incorporate  Products;  servicing  of 
Products;  and  training  with  respect  to 
the  use  of  Products. 


Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Eiqiort  of  Products. 
Services,  and  Technology  Rights) 

Consulting;  international  market 
research;  marketii^  and  trade 
promotion;  trade  show  participation: 
insuraaoe;  legal  assistance; 
transportation:  trade  documentation  and 
freight  forwar^ng;  communication  and 
processing  of  export  orders; 
warehousing;  foreign  exdiange; 
financing;  and  taldng  tide  to  goods. 

Technology  Rights 

Patents,  trademariu.  service  marks, 
copyrights,  trade  secrets,  and  know- 
how. 

Export  Markets 

The  E]q)ort  Markets  indude  all  parts 
of  the  worid  except  the  United  States 
(die  fifty  states  of  the  United  States,  the 
District  of  ColiMnhia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Mends,  American  Samoa.  Guam, 
the  Comsaonwealth  of  tfie  Nmiieni 
Mariana  Islands,  and  the  Thist  Territory 
of  dn  Pacific  Islands). 

Members  (ia  Addition  toAfqjlicaaQ 

Abrasive  Engineering  ft 
Manafactaring.  Oiathe.  KS:  Alexander 
Dodds  Company,  Grand  Rapids,  MI; 
Black  Bros.  Company,  Mendota,  IL;  C  R. 
Onsnid.  Inc^  Trovtman.  NC;  Crouch 
Machinery.  Inc.,  Pinehmvt  NC;  CTD 
Machines.  Inc..  Los  Angeles.  CA;  Delta 
International  Machinoy  Corporation. 
Pittsburgh.  PA;  Diehl  Macfainiea. 
Wabash.  IN;  Fulghum  Industries.  Ina, 
Wadley.  GA;  Industrial  Weodworidng 
Machine  Con4>any,  Garland,  TX;  James 
L  Taylor  Manufacturing  Company. 
Poughkeepsie.  NY;  Jeakhis  Division. 
Kohler  General  Corporation.  Sheboygan 
Falls,  WI;  Ken  Hazledine  Machine 
Company,  Inc  Terre  Haute,  IN;  ULH. 
Enterprises.  Inc.  Van  Nuys.  CA: 
Lancaster  Machinery  Company, 
Lancaster.  PA;  Medalist  Automated 
Machinery,  Oshkosh,  WI;  Mereen- 
Johnsen  Machine  Company. 
MinneapoUs,  MN;  Mid-Oregon 
Industries.  Bend,  OR:  Montaca  Inc 
Orlando.  FL;  Newman  Machine 
Company,  Inc.,  Greensboro,  NC:  North 
American  Products  Corporation,  Jasper, 
IN;  Northfield  Foundry  ft  Machine 
Company,  Northfield.  MN;  Oliver 
Machinery  Company,  Grand  Rapids,  MI: 
Onsrud  Machine  Corporation.  Wheeling, 
IL;  Powermatic  McMinnville,  TN; 
Robert  A.  Martin  Company,  Inc^ 
Harvey,  IL;  Robert  Bosch  Power  Tool 
Corporation.  New  Bern.  NC;  The 
Wallace  Company,  Pasadena,  CA; 
Thermwood  Corporation.  Dale.  W; 
Timesavets.  Inc.,  Minneapolia,  MN; 


Tyler  Machinery  Company,  Inc 
Warsaw,  IN;  Whiriwiad.  Inc.,  Dallas, 
TX;  and  Yates-Aaerican  Machinery, 
Ina.  Beloit  WL 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  WMMA  and/or  one  or  more  of  its 
Members  may: 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products. 
Services,  and/ or  Technology  Rights  in 
Export  Markets  and  allocate  sales 
residtiiig  from  such  arrangements; 

b.  Establish  export  prices  for  sales  of 
Products,  Services,  and/ or  Technology 
Ri^ts  by  the  Members  in  Export 
Marliets,  with  each  Member  being  free 
to  deviate  from  such  prices  by  whatever 
amoant  it  sees  fit: 

c.  Discuss  and  reach  agreements 
relating  to  interface  spedficatians  and 
engineering  reqiurements  demanded  by 
specific  potential  customers  for  Products 
for  Export  Markets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  witii 
respect  to  Products.  Services  and/or 
Technology  Ri|^ 

e.  Provide  or  joinUy  negotiate  for  and 
purchase  frtim  Suppliers  E)q>ort  Trade 
Facilitation  Services  for  Members; 

f.  Solidt  non-member  Suppliers  to  sell 
their  Products.  Services,  and/or 
Technology  Rights  or  offer  tlieir  Export 
Trade  FadbtatioD  Services  tlirough  die 
certified  activities  of  WMMA  and/or  its 
Members; 

g.  Coordinate  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joint  warranty,  sovice, 
and  training  centers  in  such  markets; 

h.  License  assodated  Technology 
Rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  Ucenses  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
WMMA  OT  any  other  Member, 

L  Engage  in  joint  promotional 
activities,  soch  as  advertising  and  trade 
shows,  aimed  at  develc^ing  existing  or 
new  Export  Markets; 

j.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  falfill  the  teduiical  Product 
Service,  and/or  Teduiology  Ri^ts 
requirements  of  specific  export 
customers  or  Export  Markets;  and 

k.  Operate  and  establish  joindy 
owned  subsidiaries  or  other  point 
venture  entities,  owned  exdostvely  by 
Members,  to  export  Porducts  to  Export 
Maricets,  operate  warranty,  service,  and 
training  centers  in  Export  Markets,  and 
provide  Export  Trade  Facilitation 
Services  to  Members. 


2.  WMMA  and/or  its  Members  may 
enter  into  agreements  wherein  WMMA 
and/ui-  one  or  more  Members  agree  to 
act  in  certain  countries  or  maikets  as 
the  Members'  exclusive  or  non-exclusive 
Export  Intermediary  for  Products, 
Services,  and/or  Technology  Rights  in 
that  country  or  maricet  In  such 
agreements,  (i)  WMMA  or  die 
Mend}er8(s)  acting  as  an  exdnsive 
Export  Intermediary  may  agree  not  to 
represent  any  otiiar  Soppher  for  sale  in 
die  relevant  country  or  maricet  and  (ii) 
Memtwrs  may  agree  that  tiiey  will 
export  for  sale  in  tiie  relevant  country  or 
maricet  only  through  WMMA  or  tlie 
Memberf  s)  acting  as  exclusive  Export 
Intermediary,  and  tliat  ttiey  will  not 
export  tedependentiy  to  tiie  relevant 
country  or  market  either  direcdy  or 
throu^  any  odier  Export  Intennediary. 

3.  WMMA  and/or  its  Members  may 
exchange  and  (Mscuss  die  foHovring 
types  of  information: 

a.  Information  that  is  already 
generally  available  to  die  trade  or  pabbc 
(other  dian  information  about  die  costs, 
output  capadty,  inventories,  domestic 
prices,  domestic  sales,  domestic  orders, 
terms  of  domestic  marketing  or  sale,  or 
United  States  business  plans,  strategies 
or  methods); 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products.  Services,  and/or  Technology 
Rights  in  Ejqiort  Markets;  selling 
strategies  for  Export  Mariiets;  pricing  in 
Export  Markets;  projected  demands  in 
Export  Maricets;  customary  terms  of  sale 
in  Export  Markets;  the  types  of  Products 
available  from  competitors  for  sale  in 
particular  Export  Maricets.  and  the 
prices  for  such  lYoducts;  and  customer 
specifications  for  Products  in  Ejqxvt 
Markets; 

c  Information  about  the  export  prices, 
quality,  quantity,  source,  and  deUvery 
dates  of  Products  available  from 
Members  for  eiqiort  provided,  however, 
that  exchanges  of  information  and 
discussions  as  to  product  quantity, 
source,  available  capadty  to  produce 
Products,  and  delivery  dates  must  be  on 
a  transaction-by-transaction  basis  only 
and  shall  rriate  solely  to  Products 
intended  for  or  available  for  eiqiort: 

d.  Information  about  terms  and 
conditioiu  of  contracts  for  sales  in 
Export  Maricets  to  be  consid««d  and/or 
bid  on  by  WMMA  and  its  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  aiKi  allixaticm  of  sales 
resulting  from  such  arraogonettts  among 
the  Membos; 

f.  Infoiaiation  about  expenses  specific 
to  exporting  to  and  widiin  Export 
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Maricets,  including  without  limitation 
tranaportation.  intennodal  •hipments, 
insurance,  inland  freight  to  port  port 
storage,  conunissions,  export  sales, 
documentation,  flnimring,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
ledslation  and  regulations  affecting 
sales  in  Export  Markets:  and 

h.  Information  about  WMMA's  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 
netwoiiu  established  by  WMMA  or  its 
Members  in  Export  Maricets,  and  prior 
export  sales  by  Members  (including 
export  price  ii^ormation). 

4.  WMMA  may  provide  its  Members 
or  other  Suppliers  die  benefit  of  any 
Export  Trade  FadUtation  Service  to 
fadlitate  the  export  of  Products  to 
Export  Maricets.  This  may  be 
accomplished  by  WMMA  itself,  or  by 
agreement  with  Members  or  other 
parties. 

5.  WMMA  and/or  its  Members  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  1  through  4 
above. 

0.  WMMA  and/or  its  Members  may 
refuse  to  provide  Export  Trade 
Facilitation  Services,  or  partidpadon  in 
the  other  activities  described  in 
paragraphs  1  through  5  above,  to  non- 
members. 

7.  WMMA  and/or  its  Members  may 
forward  to  the  appropriate  hidividual 
Members  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (induding  private  pre-shipment 
inspection  firms)  concerning  that 
Meonber's  domestic  or  export  activities 
(induding  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

A  copy  of  each  certificate  will  be  kept 
in  the  bitemational  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  2023a 

Date:  Febnury  3, 1969. 
TiMnM  H.  StflfaiMB, 

Director,  Offica  of  Export  Trading  Company 
Affdirt, 

(FR  Doc  89-3062  Filed  2-6-89;  8:45  am] 


West  27th  Street.  New  York.  New  York 
10001.  Building  A  is  the  David  Dubinsky 
Student  Center  just  off  8th  Avenue.  The 
Committee  provides  advice  about  ways 
to  promote  increased  exports  of  U.S. 
textiles  and  apparel. 

Agenda:  Review  of  export  data;  report 
on  conditions  in  the  export  market; 
review  of  Office  of  Textiles  and  Apparel 
export  expansion  activities;  and  other 
business. 

The  meeting  will  be  open  to  the  pubUc 
with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  William 
Dawson  (202/377-4324). 

Date:  February  3, 1969. 
Jamas  H.Babb. 

Deputy  Assistant  Secretary  for  Textiles  and 
Apparel. 

[FRDO&  89-304B  Filed  2-8-69;  6:45  am] 
MJUNB  COOK  »1»«IMI 
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Wwoni  msDiuiv  ot  oianiHRis  ano 
Tvcnnoiogy 

NI8T/06I  bnptomMitofs'  Woffcahopi 
1990  MMlIno  DslM 

oawcv;  National  Institute  of  Standards 
and  Technology  (NIST),  Comm«ce. 
action:  Notice. 


Exportora' TmtM  Advtoory 
womnmiw,  upm  ■wmng 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  March 
2, 1960  at  10:00  ajn.  ia  Conference 
Room.  Building  A.  Room  802  at  the 
Fashion  Institute  of  Technok^.  227 


r.  The  NIST  announced  four  (4) 
workshop  sessions  to  reach  implementor 
agreements  on  Open  Systems 
Interconnection  (OSI)  computer  networic 
protocols. 

DATO:  The  following  constitutes  the 
schedule  for  the  wonshops  for  the  year 
of  1990.  The  dates  are  firm: 

March  12-16, 1900 

June  18-22, 1990 

September  10-14, 1990 

Decembw  10-14, 1990 

The  meetings  will  be  hosted  by  NIST 
and  will  be  held  at  Gaithersburg. 
Maryland. 

ADOW9;  To  register  for  the  workshops, 
companies  may  contact  OSI  Woriuhop 
Series,  Attn:  Brenda  Gray,  National 
Institute  of  Standards  and  Technology. 
Building  225.  Room  B-217,  Gaithersburg. 
MD  20699,  Telephone:  (301)  975-3664. 

The  registration  request  must  name 
the  company  repre8entative(8)  and 
specify  the  business  address  and 
telephone  number  for  each  partidpant 
An  NIST  representative  will  confirm 
woricshop  registration  raservations  by 
telephone. 

KM  RMTMOi  wrowMATiow:  Tim  Boland 
(301)975-3608. 

SUVMAMMTAIIV  WFOWiATlOW:  The 
workshops  will  cover  protocols  in  seven 
layers  of  the  ISO  Reference  Model. 
Attendance  at  the  workshops  is  limited 


due  to  space  requirements  and  the  size 
of  the  conference  facility;  therefore, 
registration  is  on  a  first  come,  first 
served  basis  with  recommended 
limitation  of  two  partidpants  per 
company.  A  registration  fee  will  be 
charged  for  attending  the  woriuhops. 
Partidpants  are  expeded  to  make  their 
own  travel  arrangement  and 
accommodations.  NIST  reserves  the 
right  to  cancel  any  part  of  the 
workshops. 
Raymond  G.  Kammer. 
Acting  Director. 

Date:  February  3, 1969. 
[FR  Doc  69-3063  Filed  2-a-69: 8:45  am] 
ICOOeMW-OMI 


National  OcMnIc  and  Atmoaphwte 
AanNraBvauon 

National  Marina  Fiaharias  Sarvico 

Marine  Mammals:  Application  for 
Permit  Sea  World.  Inc.  (P2U)  Notice  is 
hereby  given  that  an  Applicant  has 
applied  in  due  form  for  a  Permit  to  take 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Ad  of  1972 
(16  U3.C.  1361-1407).  and  the 
Regulations  Govemiiag  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216). 

1.  Applicant  Sea  Worid.  Inc  7007  Sea 
Worid  Drive.  Oriando.  Florida  32821. 

2.  Type  of  Permit  Public  Display. 

3.  Species  and  Number  of  Marine 
Mammal  Requested:  One  (1)  killer 
whale  [Orcinus  orca). 

4.  Requested  Activity:  Import  from 
Sao  Paulo.  Brazil. 

5.  Duration  of  Activity:  The  animal 
wHl  be  imported  within  one  year  after 
issuance  of  a  permit 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Sdentlfic  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  appUcation 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Silver  Spring, 
Mcuyland,  within  30  days  of  the 
pubUcation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  appUcation 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
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necessarily  refled  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protection  Resources. 
National  Marine  Fisheries  Service.  1335 
East-West  Highway,  Room  7324.  Silver 
Spring.  Maryland  20910; 

Director.  Northeast  Region.  National 
Marine  Fisheries  Service.  NOAA.  14  Elm 
Street  Federal  Building,  Gloucester, 
Massachusetts  01930; 

Director,  Southeast  Region.  National 
Marine  Fisheries  Service,  NOAA.  9450 
Koger  Boulevard.  St  Petersburg,  Florida 
33702;  and  Director,  Southwest  Region. 
National  Marine  Rsheries  Service, 
NOAA,  300  Soutii  Ferry  Street  Termhial 
Island,  CaUf omia  90731. 

Date:  Febniaiy  1 198a 

Nancy  Fosiar, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 

[FR  Doc  89-3029  Filed  2-8-69;  8:45  am] 


Saa  Qrant  Ravlaw  Panal  Maating 


r:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  Partially  Qosed 
Meeting. 


:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Qant 
Review  Panel  The  meeting  will  have 
several  purposes.  Panel  will  discuss  the 
follow-up  report  of  the  Sea  Grant  Office 
to  the  Assistant  Administrator  of 
Oceanic  and  Atmospheric  Research,  be 
advised  on  artlfidal  Intelligence 
updates,  transition  activities,  the 
fellowship  program,  new  panel 
candidates  and  discuss  new  business. 
The  panel  members  will  also  partidpate 
in  a  joint  session  with  tiie  Sea  Grant 
Director's  CoimdL  In  addition,  time  will 
be  devoted  to  discussion  of  the 
application  of  a  Sea  Grant  Program  for 
Sea  Grant  College  Status. 

The  last  session  of  the  afternoon  of 
Tuesday,  February  28, 1989,  will  be 
devoted  to  discussion  of  an  appUcation 
for  Sea  Grant  CoUege  designation.  This 
session  will  be  dosed  since  the 
discussion  is  likely  to  disdose 
Information  of  a  personal  nature  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 
DATES:  The  announced  meeting  is 
scheduled  for  three  days,  Monday, 
February  27,  Tuesday.  February  28,  and 
Wednesday,  March  1, 1988,  as  follows: 
February  27, 9HX)  a  jn^l2:00  noon. 


February  2a  3  A)  pjn.-4:30  pjn.  and  4:30 
p  jn.-6:00  pjiL.  and  March  1. 1989, 9:00 
a.m-12tt)  noon. 

The  February  2a  4:30-6A)  p  jn. 
session  will  be  dosed  to  the  pubUc  All 
other  sessions  will  be  open  sessions. 

ADOWCTt;  The  meetings  will  be  held  at 
Wild  Dunes  Resort  ft  Conference  Center, 
Isle  of  Palms,  Charleston,  Soutii 
Carolina. 

ran  RMTHDI IMFOIMIIATION  OONTACT 
Mr.  Robert  Shepherd,  National  Sea 
Grant  College  Program,  National 
Oceanic  ft  Atmospheric  Administration, 
6010  Executive  Boulevard.  Ro(«i  82a 
Rockville,  Maryland  20652,  (301)  443- 


rARV  mmmmation:  The 
Assistant  Secretary  for  Administration 
of  the  Department  of  Coounerce,  with 
the  concurrence  of  tiie  General  Counsel 
formally  determined  on  February  7. 
1989,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act  that 
the  agenda  items  covered  in  this  dosed 
portion  may  be  exempted  from  the 
provisions  of  the  Ad  relating  to  open 
meetings  and  pubUc  partidpation 
therein  because  this  item  will  be 
concerned  with  matten  that  are  witiiin 
tiie  purview  of  5  U.S.C  552b(c)(6).  This 
section  covers  discussions  which  are 
likely  to  disdose  information  of  a 
personal  nature  which  would  constitute 
a  dearly  unwarranted  invasion  of 
penonal  privacy.  (A  copy  of  the 
determination  is  available  for  pubUc 
inspection  and  copying  in  the  PubUc 
Reading  Room.  Central  Reference  and 
Records  Inspection  FaciUty,  Room  662a 
Department  of  Commerce.) 
Date:  February  7, 1969. 

Alan  B.  Thomas, 

Acting  Assistant  Administrator  Oceanic  and 

Atmospheric  Research 

[FR  Doc  89-3223  Filed  2-6-89: 8:45  am] 
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National  Tactwical  Information 


Intant  To  Grant  Exduaiva  Patant 
Ucanaa:  Arartmnir  Catalvat  Com. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Academic 
Catalyst  Corporation,  having  a  place  of 
business  at  14  Madison  Avenue, 
Valhalla,  NY  10595,  an  exduslve  right  in 
the  United  States  to  practice  the 
invention  embodied  in  U.S.  Patent  No. 
4,722,851  "Flan-Type  Pudding  Using 
Cereal  Flour."  The  patent  ri^ts  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 


represented  by  the  Secretary  of 
Commerce. 

The  intended  exduslve  Ucense  wiU  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  The  intended  Ucense 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  «vritten  evidence 
and  argument  which  establishes  tiiat  the 
grant  of  the  intended  Ucense  would  not 
serve  the  pubUc  interest 

Inquiries,  comments,  and  other 
materials  relating  to  the  Intended 
Ucense  must  be  submitted  to  Robert  P. 
Auber,  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423.  Springfield. 
VA  22151. 

A  copy  of  the  instant  patent  may  be 
purchased  from  the  U.S.  Patent  and 
Trademark  Office. 


Dou^). 

Associate  Director,  Office  (^Federal  Patent 
Licensing,  National  Technical  Informatioa 
Service,  U.S.  Department  of  Coauneroe. 
[FR  Doc  69-3118  Filed  2-6-89;  8:45  am] 

iasts-SMi 


Intant  To  Qrant  Eaclmlva  Palanl 

The  National  Technical  Informatiaa 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Upjohn 
Company,  having  a  place  of  business  in 
Kalamazoo,  Ml  an  exduslve  Ucense  in 
the  United  States  and  certain  foreign 
countries  to  practice  the  invention 
entiUed.  "Cytotoxic  Agent  Against 
Specific  Virus  Infection."  U.S.  Patent 
AppUcation  Serial  Number  7-223.27a 
The  patent  rights  in  this  invention  will 
be  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exduslve  Ucense  will  be 
royalty-bearing  and  wiU  comply  with 
the  terms  and  conditions  of  35  U3.C  209 
and  37  CFR  404.7.  The  intended  Ucense 
may  be  granted  unless,  within  sixty 
days  bom  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argiunent  which  establishes  that  the 
grant  of  the  intended  Ucense  would  not 
serve  the  pubUc  interest 

Inquiries,  comments,  and  other 
materials  relating  to  the  intended 
Ucense  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 

A  copy  of  the  instant  patent 
appUcation  may  be  purdiased  from  the 
NTIS  Sales  Desk  by  teleohoning  (703) 
487-4650  or  by  writing  to  tiie  Order 


BEST  COPY  AVAILABLE 


6S16 
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Department.  NTIS.  5285  Port  Royal 
Road,  ^tringfield.  VA  22151. 
Doa^m].Caaifkm, 

AsaociateDinctor,  Offka  of  Fademl  Patant 
Liceaaing,  National  Technical  Infonnatioa 
Service,  US,  Department  of  Conunerca. 

(FR  Doc  80-3117  Filed  2-6-80;  8:46  am] 


COUNCIL  ON  ENVmONMENTAL 
QUALITY 


rieierrais;  CMiuai  TaRoy  nvfoci, 

^  mntm  ■■!■ 

Under  section  309  of  the  dean  Air  Act 
and  CEQ's  regulations  implementing  the 
National  Environmental  Policy  Act 
(NEPA),  the  Administrator  <A  the 
Environmental  Protection  Agency  (EPA) 
is  directed  to  review  and  comment 
publicly  on  the  environmental  impacts 
of  Fed^al  activities,  including  actions 
for  which  environmental  impact 
statements  are  prepared.  If,  after  this 
review,  the  Administrator  determines 
that  the  matter  is  "unsatisfactory  bxKa 
the  standpoint  of  public  health  or 
welfare  or  environmental  quahty," 
section  309  directs  that  the  matter  be 
referred  to  the  Council  on 
Environmental  Quality  (CEQ).  42  U.S.C 
7609: 40  CFR  1504.2(b). 

On  Febraary  3, 1980.  CEQ  received  a 
referral  from  the  Acting  Administrator 
of  EPA,  referring  the  proposal  by  the 
Department  of  ti^e  Interior,  Bureau  of 
Reclamation,  to  renew  Icmg-tom  water 
contracts  for  the  Orange  Cove  and  o&er 
Friant  Unit  irrigation  districts  of  the 
Central  Valley  Project  EPA's  letter 
states  diat, 

"Aocordingty,  I  have  detemiiiMd  tliat 
making  irretrievable  long-term  commitmenta 
of  water  use  without  beiuBfit  of  an  EIS 
(environmental  impact  atateraent]  violatea 
tlM  puipoaea  and  intent  of  NEPA.  Farther,  in 
the  abaence  of  anviroamsntal  analyaia  that 
would  indicate  otherwise  I  beliave  that 
renewal  of  these  oootracts  is  nnsatisfactoty 
from  tlie  itandpoint  of  envbonmental  quality 
in  the  San  Joaqnin  River/Sacramento.San 
loaquin  Mta/San  FTanciaoo  Boy  area.  Letter 
from  fohn  A.  Atdon,  Acting  Admttutrator, 
EPA.totheHooortMeA.AkmHUl. 
Chairman,  CEQ  Febraary  2. 1980. 

Under  the  CEQ  referral  regulations, 
the  Department  of  ttie  Interior  has 
twenty-five  (25)  days  to  deliver  a 
response  to  CEQ  and  EPA.  Tlds  period 
expires  on  Febraary  28. 1989.  Diving  this 
period,  CEQ  will  accept  comments  from 
any  interested  perscm  in  support  oS 
either  the  referring  agency  (EPA)  or  the 
lead  agency  (Department  of  Interior). 
The  comments  may  address  whether  the 
referral  raises  issue(s)  of  national 


tnqwrtance  because  of  the  treat  to 
national  environmental  resources  or 
policies  or  for  some  other  reasmi: 
whether  CEQ  should  proceed  with 
consideration  of  the  issues  raised  hi  the 
referral;  and  any  suggestions  as  to 
procedures  to  be  fcdlowed  during  the 
course  of  the  referraL  Comments 
addressing  the  merits  of  the  issues 
raised  in  the  referral  should  be  deferred 
until  CEQ  determines  whether  it  will 
proceed  with  the  referral,  after  the 
Department  of  Intoim's  respmise  has 
been  received 


kTNMANOTO 
.MATBIMl, 

contact:  Sara  Nero,  Office  of  General 
Counsel  CEQ.  (202)  305-5754. 

iMTn:  Comments  must  be  received  by 
CEQ  no  later  than  dose  of  business  on 
February  28, 1089.  Ccnnment  letters 
should  addressed  to  Dinah  Bear, 
General  Counsel.  Council  on 
Environmental  Quahty,  722  Jadcson 
Place.  Northwest  Washington,  DC 
20503. 
A.AlanIfiIl, 
Chairman. 

[FR  Doc  8e-32ie  Filed  2-8-80: 1:46  ami 
iaias-st-M 


DEPARTMENT  OF  DEFENSE 
DafMi  liiMiil  of  IfM  Air  Force 
USAF  SdMitHIc  Advtoory  Board; 


February  2. 1900. 

The  USAF  Scientific  Advisory  Board 
Strategic  Cross-Matrix  Panel  will  meet 
on  Much  0-7, 89.  frmn  8:00  ajn.  to  5:00 
pjn..  at  HQ  Strategic  Air  f-mmnaiMl 
(SAC).  Offtttt  AFB  NE. 

The  purpose  of  this  meeting  will  be  to 
fadUtate  the  exchange  of  information 
amongst  Sdentific  Advisory  Board 
members  and  SAC  staff  on  technical 
developments  and  strategic  operations 
issues.  The  meeting  at  HQ  Strategic  Air 
Command  (SAC)  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
according  will  be  dosed  to  the  puUic. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4811. 
Patay  J.  Coaiar. 

Air  Force  Federal  Register  Liaiaoa  Ofpeer. 
[FR  Doc.  a»«10  FtUd  2-0-80;  OiSS  u4 


Corps  of  EfiQiiwars,  Dopartnwnt  of 
tlM  Amy 

kilofil  To  Prapara  a  DraffI 
EnvtrofMiMfilal  Nnpad  StatainanI 
(DE18)  for  Propoaad  Flood  Control 
ruui  TOr  vaiwy  VfWHi  DmiwiBnan^ 
Jaffaraon  County,  AL 

AOINCV:  U.S.  Army  Corps  of  Engineers, 
DOD. 

:  Notice  of  intent 


summary:  Channd  isqvovements  to 
reduce  flooding  along  Valley  Creek. 

Mn  FUIIIIMN  MmWATWN  OONTACTt 
Mr.  Jerry  Jones,  PD-EI,  V3.  Army 
Enghieer  District  Mobile,  Post  G^ce 
Box  2288,  Mobile,  Alabama  38628, 
Phone:  (205)  890-2725. 

awptgMPrrAWY  arowMATiow: 

1.  Proposed  Action 

Implement  flood  control  measures  to 
preserve  and  protect  businesss  and 
residences  along  Valley  Creek,  in 
Birmingham.  Alabama.  The  study  is 
being  undertaken  under  the  authority  of 
the  House  of  Representatives  resolution 
adopted  June  19, 1963.  contained  in 
House  Document  No.  414.  Several 
alternatives  are  being  evaluated  for  this 
proposed  action  and  they  are  listed 
below. 

2.  Alternatives 

Alternatives  to  the  proposed  action 
which  wiU  be  considmed  indude  the 
following: 

a.  No  action: 

b.  Combination  of  channel  dearing 
and  widening  and  Ividge  widening. 

c.  Deepen  creek  to  increase  flow 
capadty: 

d.  Relocation  of  residences  in  tfie 
flood  plain: 

e.  Construct  levees: 

f.  C(H)8trud  reservoir 

Scoping  Process 

a.  The  scoping  process,  as  ont&wd  by 
the  Council  on  Environmental  Quality  in 
Novembo'  29, 1978  Federal  Regisler. 
National  Environmental  PoUcy  Act  of 
1969  Reguletions,  will  be  utilized  to 
involve  Federal,  State,  end  local 
agencies  and  other  interested  persons. 
Evaluation  of  preliminary  engineering, 
enviromental  and  economic  f  ectors 
indicate  that  an  Environmental  Impact 
Statement  is  appropriate  for  the 
alternatives  identified  to  date. 

b.  Significant  issues  to  be  (uldressed 
hi  detail  hi  the  DEIS  will  faidude 
sodoeconomics  issues  such  as  die 
effects  of  relocation  of  families, 
purchasing  of  property,  disruption  of 
normal  activities  and  water  qoali^. 
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a  The  proposed  action  will  be 
coordinated  with  the  Alabama 
Department  of  Environmental 
Management  Alabama  Department  of 
Conservation  and  Natural  Resources, 
the  Alabama  State  Historic  Preservation 
Officer,  the  Advisory  Council  on 
Historic  Preservation.  Environmental 
Protection  Agency,  and  the  U.S.  Fish 
and  WildUfe  Service. 

d.  Upon  completion  of  the  DEIS,  the 
report  will  be  circulated  for  review  by 
Federal  State,  and  local  government 
agendes.  In  addition,  the  pubtic  will  be 
aUowed  to  comment  during  the  same 
time  span. 

e.  An  initial  public  workshop  with 
local  residents  and  other  interenied 
parties  was  held  in  June  1988  in 
Birmingham,  Alabama.  A  subsequent 
woikshop  will  again  be  held  in  June  1989 
in  Rirtwinghani  to  discuss  the 
alternatives  with  local  offidals  and  the 
pubUa 

4.  The  DEIS  will  be  made  available  to 
the  pubUc  hi  October  1989. 

Date:  Fd>ruary  7,  lOSa 
LoiiisI.Maifioes, 

LTC  Corps  of  Engineers.  Acting  District 
Engineer. 

[PR  Doa  80-3120  Filed  2r8-80;  8:45  am] 


DEPARTMENT  OF  EDUCATION 
Propoaed  Information  CoBection 


I  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

auMMAWV;  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwoiic  Reduction 
Act  of  1980. 

DATC  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  13, 
1989. 


:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jfan  Houser.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget  728  Jackson 
nace,  NW..  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  2OS0a. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  Education,  400  Maryland 
Avenue,  SW^  Room  5624,  Regional 
Office  Buikling  3,  Washhigton.  DC 
20202. 


POa  PURTHOI  a»OIIMATIOII  CONTACT 

Margaret  B.  Webster  (202)  732-3915. 

SUPPLEMBrrARV  inpowmation;  Section 
3517  of  the  Paperwork  Reduction  Ad  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agendes  and  the  pubUc  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
partidpation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
widi  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Management  pnbUshes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.gM 
new,  revision,  extension,  existing  or 
reinstatement  (2)  Tide;  (3)  Frequency  of 
collection;  (4)  "Hie  affected  public;  (5) 
Reporting  burden:  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  c(Hninent  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  bom  Margaret 
Webster  at  the  address  specified  above. 

Dated:  February  3, 1980. 
Carlos  U.  Rice, 

Director  for  Office  (^Information  Resources 
Management 

Office  (rf  Poetsecondary  Education 

Type  of  Review:  Extension 

Title:  AppUcation  for  Grants  under  the 

Graduate  Assistance  in  Areas  of 

National  Need  Program 
Frequency:  Annually 
Affected  Publia  Non-Profit  instituticms 
Reporting  Burden: 

Responses:  400 

Burden  Hours:  2000 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
eligible  non-profit  institutions  to  apply 
for  funding  under  the  Graduate 
Assistance  in  Areas  of  National  Need 
Program.  The  Department  uses  die 
information  to  make  grant  awards. 
[FR  Doc  80-3134  Filed  2-8-80;  8:46  am] 


National  Counci  on  Vocational 
Education;  MaatinQ 

AOENCV:  National  Council  on  Vocational 
Education. 

actwn:  Notice  of  pubUc  meeting  of  the 
CoundL 


n  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  die  National  Council  on 
Vocational  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  Section 
10(a)  (2)  of  the  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  general  pubUc  of  its  opportunity  to 
attend. 

DATC  February  27. 1989— 9A)  pan.  to 
3M)p.in. 

ADOima:  Embassy  Suites  Hotel  1250 
22nd  Street  NW.,  Washington.  DC 
20037,  location  to  be  posted  in  Hotel 
(202)  857-^388. 

SUPMBKNTANV  aMMMATKM:  The 

National  Council  on  Vocational 
Education  is  esteblished  under  section 
104  of  die  Vocational  Education 
Amendments  of  1968.  Pub.  L  90-57& 
The  Council  is  esteblished  to: 

(A)  Advise  the  President  the 
Congress,  and  the  Secretary  of 
Education  concerning  die  administration 
ot  preparation  of  general  regulations 
for,  and  operation  of.  vocational 
education  programs  supported  with 
assistance  under  this  tide; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  tide,  induding  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
esteblished  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  ito  findings 
and  recommendations  (induding 
recommendations  for  changes  in  the 
provisions  of  this  tide)  to  the  Secretary 
for  transmittal  to  Congress;  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  tide 
and  pubUsh  and  distribute  the  resulte 
thereof. 

AQCNDA:  The  proposed  agenda  will 
indude:  an  Executive  Committee 
IHanning  Session  to  plan  the  National 
Council's  meetings  and  agenda  for  the 
year. 

FOn  FURTNCR  MMNMaATION  CONTACT: 
Dr.  Joyce  W&terton.  Executive  Director. 
330  C  Stieet  SW..  MES— Suite  408a 
Washington.  DC  20202-7580,  (202)  732- 
1884. 

Records  are  kept  of  all  Coundl 
proceedings,  and  are  available  for 
pubUc  inspection  at  the  above  address 
from  the  hours  of  9:00  ajn.  to  4:30  pjn. 
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Signed  at  Wtafaiogtaa.  DC  FataiMiy  2. 
19M. 


BxaemOwmDinctor. 

(PR  Doc  89-2867  FiM  »-S~88;  ftM  MB) 


DEPARTMENT  OF  ENEHQY 


I  Department  of  Energy. 

;  Floodplain/wetlands 
involvement  and  opportunity  for 
comment. 


R  The  Department  of  Energy 
propowa  to  conatruct  fadlitiea  anch  aa 
accaaa  roada.  utility  linea,  a  mocfc- 
atorage  area,  aeveral  tnndlea,  and  driU 
and  am  holea  in  Yucca  Moimtain. 
Nevada,  to  support  site  cbaractetizatioo 
activities.  Yucca  Mountain  in  Nye 
County,  Nevada  ia  a  potential  site  for 
the  United  States'  first  underground 
repository  for  the  permanent  disposal  of 
commerdal  spent  nuclear  fuel  and  high- 
level  radioactive  wsate. 
DATK  Comments  must  be  received  on  or 
before  April  1. 1989. 

AOOMna:  Addreaa  written  commenta  to: 
Deborah  Valentiaa.  Office  of  Qvilian 
Radioactive  Waate  Management 
Department  <rf  Energy.  Mail  Stop  7F-07a 
RW-333, 1000  hdependance  Avenue 
SW..  Washington.  DC  206B5.  (202)  586- 
5550. 

FOII  MMTM^  MMMMTWN  OOMTACft 

1.  Ms.  Deborah  Valentine  at  the  above 
address. 

2.  Mr.  Robert  Kaiser,  Yucca  Mountain 
Protect  Office,  Department  of  Energy, 
101  Convention  Center  Drive,  Laa 
Vegaa.  Nevada  891081  (702)  794-7964. 

decision  ia  made  concerning  ^ 
suitability  of  the  site,  the  geology  and 
hydrdogy  of  Yucca  Mountain  must  be 
characterised  to  ensure  that  it  can  safriy 
accommodate  the  waate. 
Characterization  of  the  Yucca  Mountain 
site  will  involve  the  constnictioa  of  an 
E}q>Ioratory  Shaft  Facility  (ESQP),  which 
requirea  cxcavatkm  of  two  Inge  riiafta 
(out  of  floodplain),  and  the  conatniction 
of  several  siuface  support  facilities 
within  te  floodplain.  DOB  expecta  to 
begin  some  of  the  proposed  actions  in 
the  floodplain  in  May  1980.  \X»  is 
oooaidertog  several  measures,  induding 
re-routing  segments  of  several  dry 
washes  around  critical  facilities,  and 
straightening  banka  along  several  waah 
segments  to  avoid  adverse  effsda 
related  to  the  location  of  surface 


fadUtiea  in  the  floodplain.  b  floodplain 
areaa  remote  from  E8F  activity,  trenches 
and  drill  and  core  holes  will  bie 
necessary  to  support  ground-water 
recharge  investigationa  and  subwrface 
fbrmatton  studies.  The  specific  locations 
of  the  proposed  actions  can  be  found  in 
the  Site  Qiaracterization  Plan  (SCF)  for 
the  Yucca  Mountain  Kte  in  Nevada  in 
section  6.2.4  at  page  e-121fr.  Tlie  specific 
locations  of  the  potential  areas  of  the 
IQD-year  and  500-year  flood  can  be 
fbmid  in  tfw  SCP  in  section  6.1.2  at  page 
6-86.  The  SCP  was  issued  for  p^Uc 
review  and  comment  on  December  28, 
19e&  Coptea  are  available  upon  request 
from:  M&.  Department  of  Energy,  Office 
of  Scientific  and  Technical  Informatioa, 
P.O.  Box  62,  Oak  Ridge,  Tennessee 
37831.  in  addition,  copies  have  been 
placed  in  selected  librariea  throughout 
Nevada,  aa  well  as  DOE  public  reading 
rooma  in  Headquarters,  in  Las  Vegaa. 
and  die  Operations  Offices  nationwide. 
The  complete  list  of  those  locations  was 
published  in  the  Federal  Register  aa 
December  sa  1968,  at  53  FR  53067. 

Pursuant  to  DOE'S  "Compliance  witii 
Floodplain/Wetlands  Environmental 
Review  Requirements'*  (10  CFR  Part 
1022),  DOE  has  determfaied  that  the 
proposed  actions  will  be  witidn  die  100- 
year  Flood  Boimdary  of  several  dry 
washes.  Planned  work  will  indode 
construction  and  floodplain 
modificatians  as  described  above.  The 
HOR  will  prepare  a  floodiriain/wetlands 


Pursuant  to  10  CFR  1022A  tUs  Public 
Notice  provides  the  opportunity  for 
public  review  and  comment  on  this 
proposed  floodplain  action.  Comments 
received  will  be  evaluated  and 
considered  before  making  a  deciaion  on 
the  proposed  action.  Comments  should 
be  addressed  to  Deborah  Valentine  at 
the  above  address. 

iMoed  in  Washington,  DC  February  3, 
1960. 

Raymood  P.  Benibe, 

Acting  ABUBtant  Secretary,  Environment, 
Safety  and  Health. 
[FR  Doc  88-3111  Filed  2-6-40;  6:46  aai) 


viiwv  or  wonsarvmon  mio 
RwMwabto  EiMryy 


r.  Office  of  ConservatloB  and 
Renewable  Energy,  DOB. 

action:  Notice  of  intent  to  award  a 
noncompetitive  grant  agreement  to  the 
California  Cast  Metab  AaeoctotioB. 


r.  The  U.S.  Department  of 
Energy  (DOE)  announces  that  pursuant 
to  10  CFR  eoa7,  a  grant  is  to  be  funded 
to  the  Cattfomia  Caat  Metab 
Association  (CCMA)  based  on  an 
application  dated  November  14, 1988. 

The  Office  of  Cooaervation  and 
Renewable  Energy  intenda  to  award  a 
grant  in  die  amount  of  |48,40a  The 
purpose  of  the  grant  ia  to  revise  and 
condense  the  CCMA  1961  Foandary 
Engineaing  Study  and  Workbook  into  a 
single  Foundry  Industry  Energy 
Conservation  Workbook  reflecting  the 
moat  recent  foundry  energy 
conservation  technology.  The  practices 
and  tadmology  discDSsed  in  this  revised 
workbook  will  be  preseofled  to  foundry 
owners  and  mana^Bra  tnrowgli  a  series 
of  w<ri(ahops  to  b«  held  at  six  locations 
nationwide. 

This  proposed  project  management 
has  both  an  affiliation  with  and 
understanding  of  the  foundry  industry. 
The  CCMA  is  privy  to  both  the  needs  of 
the  foundry  industry  and  tiie  current 
iimovative  practices  and  technologies 
developed  to  meet  these  industry  needs. 
As  the  prime  sponsor  of  this  project 
CCMA  has  obtained  the  endorsement  of 
the  American  Cast  Metals  Association 
(ACMA),  whi(^  is  the  principle  national 
corporate  trade  association  of  the  metal 
casting  industry,  lite  ACMA  will  assist 
the  CCMA  with  the  workshops  and 
distilbution  of  this  workbook  to  aU  the 
operating  firms  of  the  metal  casting 
industry. 

The  Foundry  Energy  Conservation 
Workbook  which  will  include  the  most 
recent  available  foundry  energy 
conservation  technology,  will  represent 
a  significant  contribution  to  improved 
energy  efficiency  in  the  Primary  Metals 
Industry,  SIC  33.  This  is  consistent  witii 
the  advancement  of  the  pnbUc  purpose 
of  stimulating  energy  conservation.  The 
objectives  of  the  proposal  have  a  high 
probability  of  success  because  the 
techniques  and  technology  to  be 
provided  are  based  on  past  successful 
material  develq;)ed  by  these 
associations  and  the  most  recent 
processes  established  by  their  corporate 
membership. 

The  proposed  award  will  be  funded  In 
fiscal  year  1980.  The  time  required  for 
completion  of  the  project  (excluding 
time  required  for  printing  the  WoMmmA 
by  the  DOTE)  is  seven  (7)  months.  The 
resulting  Foundry  Industry  Conservation 
Workbook  will  be  diatributed  to 
foundries  nationwide.  This  notice 
represents  the  only  official  notice  of 
bitent  on  the  part  of  the  DOE. 
•PDWBM.  Request  for  information 
regar^ng  die  proposed  asaittanco 
award  and  any  written  inquiries 
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concerning  this  notice  shaH  be 
addressed  tec  Ckarlee  J.  Gbser.  U.S. 
Department  of  Energy,  Office  of 
Industrie  Prayvms,  CB-14,  Room  SF- 
044,  WashiagtOB.  Da  20686,  (202)  586- 
1296. 

Issued  in  Waafatagtoo,  DC  OB  Jannaiy  za, 
196ft  -  * 

IohaR.Bar( 

Assialant  Secretary,  Ctmaemtioa  and 
RenewtAte  Energy. 
[PR  Doc  8»-niO  Fded  2-*-ai(  6:45  ami 


[Doekal  Moft  ER8»-72»4Mel  aU 
Bocton  Edtaon  C«.«t  aL;  BMlrfe  Ratt, 


FebcuaiyX^ 

Take  aotiee  that  die  foBowiag  flIiagK 
have  been  made  with  die  Cmnmiaaian: 

1.  BoatoB  Eifisan  Company 

[Docket  No.  EBS»-72»-08l4 
)aaMaqr»l.lW9> 

Take  notice  that  on  lanaary  Vk  198ft 
the  BostoB  Edistm  Company  (Edieoa) 
tendeved  for  filing  a  tranamiaaioa  nie 
revised  in  accordance  with  the 
requirements  of  the  Commiasien'a 
Opinion  No.  310  iaaaed  Angurt  1 1966 
and  Opinion  Na  310-tA  issued 
December  20, 1968  for  service  to  die 
Town  of  Norwood.  Massachuaetts. 
Edison  states  that  cofriea  of  Ae  filing 
have  been  served  on  the  Town  of 
Norwood  and  all  persons  listed  oa  the 
CommisMim's  official  servioe  list 

ComBkent  date:  February  13. 1989,  in 
accordance  with  Standard  Para^tiph  E 
at  the  end  of  this  notice. 

2.  AES  Cedar  Bay 

[Docket  No.  (78»-126-000I 

On  January  19, 1989.  AES  Cedar  Bay, 
Inc.  (^plicant).  c/o  Jeffivy  V.  Swain, 
Vice  President.  1925  North  Lynn  Street 
Suite  1200.  Arlington.  VA  22209 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  die  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Jacksonville, 
Florida.  The  facility  will  consist  of  an 
extradion/condensing  steam  turbine 
generator  and  a  coal  fired  boiler. 
Therm^  enogy  recovered  from  the 
fadlity  will  be  used  for  industrial 


processes  la  die  SWnole  Kraft  paper 
milL  The  net  electric  power  production 
capacity  of  tefacOity  will  be  2464)00 
KW.  The  primary  aonrce  of  energy  will 
be  ooaL  Oauatrtiion  of  tfaa  fadbty  ia 
schedided  to  begbi  Janaaiy  MOO. 

Comment  data:  March  13. 1989,  fai 
aooordanoa  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Gulf  States  UtOHisa  Company 

Pocket  No.  ERM-619-003) 

Take  notice  dtat  oo  laauaiy  24, 1966, 
Gulf  States  Utilities  Con^wny  (Gulf 
States)  tendered  for  filing  iu  compliance 
filing  in  oonpliance  with  the 
Commission's  order  issued  )anuary  18, 
1969L 

r#«iiinu»irf  date:  February  15, 1966,  in 
accordance  wiA  Standard  Paragrei^  E 
at  the  end  of  this  notice. 

Standard  Paiagraffc 

E.  Any  poson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  <v  protest  with  the  Federal 
Energy  Regulatory  Cnmmission.  625 
Norifa  Capitol  Street.  NE..  Washington. 
DC  2042B,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shmild  be  filed  on  or  before  the 
comment  date.  Protests  %vill  be 
considered  by  the  Conunission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaisaCariiali; 
Secretary. 

[FR  Doc  68-3135  FUed  2-8-89;  8:45  am] 
I  CODE  snr-oi-a 


(Docket  Nee.  ES89-16-O0O  at  eL] 

Gulf  Stataa  UtMliaa  Co.  at  aM  Elaetric 
Rata,  Sman  Powar  Production,  and 
Intflocking  Dtiactoiata  FWnga 

February  3. 1968. 

Take  notice  that  die  following  filings 
have  been  made  with  the  Ccnnmission: 

1.  Gulf  States  Utilities  Ctanpany 
[Docket  Na  ES89-1(M)00] 
January  91, 1969. 

Take  notice  that  on  January  28, 1969, 
Gulf  States  Utilities  Company 
(/^plicant)  filed  an  application  sedcing 
an  order  under  section  204(a)  of  the 
Federal  Power  Act  authorizing  the 
Applicant  to  issue  secured  and/or 


tmseeured  rirart-terra  promissory  notes 
not  to  exceed  $400,000,000  principal 
amount  in  die  aggregate  outstanding  at 
any  time  and  to  issue  up  to  a  Bke 
amount  of  prindpel  of  Applicant's 
Bonds  in  one  or  m<Me  series  and  security 
for  the  Notes.  These  issues  will  be 
exempted  from  competitive  bidding 
requirements  pursuant  to  |  S4.2(aKl)  (li) 
and  (iii)  ei  the  Commissioo's 
Regulations.  The  Notes  and  Bonds 
would  be  issued  at  various  times  after 
authorization  is  granted  but  no  Note  or 
Bond  would  have  a  maturity  after 
December  31, 1991. 

Comment  date:  February  20, 1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kaaaaa  Gas  h  Etadric  Ciiaiii  laj 

[Docket  No.  £888-15-000] 

Take  nottce  that  on  Janoary  25, 1986, 
Kanaaa  Gaa  ft  Electric  Coamany  filed  aa 
applicatian  with  the  Federal  Bneigy 
R^ulatory  Commission,  pursuant  to 
section  204  of  the  Federal  Power  Act, 
seeking  an  order  autiiorizing  tha 
ifyiianrn  of  up  to  250.000  sharas  oS.  its 
common  stodL  Without  par  vahw.  The 
securities  are  to  be  issueid  from  time  to 
time  pursuant  to  tha  i^n>iicant's  401(k) 
Plan. 

Comm«it  date:  February  24. 1980,  in 
accordaace  widi  Standard  Paragr^  E 
at  ^e  end  of  this  notice. 

S.  UtiHCorp  United  Inc 

[Docket  Na  ES8e-14-000] 

Take  notice  that  on  January  24. 1969. 
UtibCorp  United  Inc  ("^pHcant")  filed 
an  application  seeking  an  order  under 
section  204(a)  of  tha  Federal  Power  Act 
authorizing  the  Applicant  to  issue  up  to 
4,000,a00nares  (rfiwefnenoe  stodc 
without  par  value,  and  for  exemption 
from  the  competitive  bidding  and 
negotiated  placement  requirements. 

Comment  date:  February  24, 1989,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

4.  Idaho  Power  Company 

[Docket  No.  ER88-194-000] 

Take  notice  that  on  January  24, 198a 
Idaho  Power  Company  (Idaho  Power) 
tendered  for  filing  the  Average  System     , 
Cost  (ASC)  detennined  by  tite 
Bonneville  Power  Administraticm  (K>A), 
BPA's  written  ASC  rep<Mt  and  Idaho 
Power's  ASC  schedules  for  Idaho 
Power's  Idaho  exchange  jtoisdiction. 

The  ASC  rates  filed  have  been 
determined  pursuant  to  the  Revised 
Average  System  Cost  Metiiodology 
approved  by  the  Commission  in  its 
Order  No.  400  issued  October  1, 1964,  in 
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Docket  Na  RM8«-18-00a  and  secUon 
5(c)  of  the  Pacific  Nortfiwest  Electric 
Rower  Planning  and  Conservation  Act 
(10  U.aC  830-839h).  This  act  provides 
for  the  exchange  of  electric  power 
between  Idaho  Power  and  BPA  for  the 
benefit  of  Idaho  Power's  residential  and 
(srm  customers. 

A  copy  of  the  filing  has  been  served 
upon  BPA  and  all  parties  to  Idaho 
Power's  Appendix  1  fillip  with  BPA. 

Comment  date:  February  17, 1969,  in 
aooordanoe  with  Standard  Para^aph  B 
at  the  end  of  this  notice. 


B.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Bnergy  Ragnlatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practioe  and  Procedure  (IS  CPR  385J11 
and  386.214).  AO  such  motions  or 
pretests  should  be  filed  on  or  bef««  the 
comment  date.  Protests  will  be 
coosid»ed  by  the  Commission  in 
determining  the  ap[»opriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  die  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  widi  the 
Coomiission  and  are  available  for  public 
inspection. 
LatoaCaiML 
Secntary. 

[FR  Doc  80-9136  Filed  2-S-e0;  8^IS  am] 
I  COBB  SMT-SWi 


[Doolnl  Noe.  EtJ9-l»-000  el  all 

Nytkoatoetrte  AppMoatloni;  Tlw  Eyak 
Corp.  at  iL 

Take  notice  diat  the  follotving 
hydroelectric  applications  have  been 
filed  with  the  Federal  Bnergy  Regulatory 
Commission  and  are  available  for  pobUc 
inspection: 

a.  Type  of  Application:  Declaration  of 
Intentbn. 

b.  Project  No.:  EL88-13-O0a 

c  Date  FUed:  December  27. 1968. 

d.  Applicant  The  Eyak  Corporation 
(AK). 

e.  Name  of  Project  Power  Creek 
Hydroelectric  Project 

/  Location:  Power  Creek.  Cordova. 
Alaska. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act  16  U.S.C.  817(b). 

A.  Applicant  Contact  Stephen  M 
Rehnberg.  Chief  Executive  Officer,  The 
Eyak  Corporation.  Post  Office  Box  34a 
Cordova,  Alaska  99674.  (907)  424-7161. 


/.  PERC  Contact  Hank  Ecton.  (202) 
378-9073. 

/  Comment  Date:  March  6. 1969. 

it  Description  of  Project  The 
proposed  Powet  Creek  Hydroelectric 
Project  a  run  of  river  project  would 
consist  of:  (1)  A  120^oot-long  diversion 
weir  and  intake  structure:  (2)  two  6,375- 
foot-long.  72-incb-steel-pipe  pressure 
penstocks:  (3)  a  steel-and-concrete 
powerhouse,  containing  two  generating 
units,  with  a  total  generating  capacity  of 
10,000  kilowatts;  (4)  a  coocrete-and- 
rock-filled  tailraca:  (5)  a  7.5-mile-kMig 
primary  transmission  line,  1.5  miles 
overhead  and  6  miles  under  Eyak  Bay: 
and  (7)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  loceted  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
die  United  States;  (3)  would  otilixe 
surplus  water  or  water  power  fiom  a 
government  dam:  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subseouent  to  1935  diat 
may  have  increaseo  or  would  increase 
the  project's  bead  or  generating 
capacity,  or  have  otherwise  si^iificantiy 
modified  the  project's  pre-1935  design  or 
opmation. 

1.  Purpose  of  Project  All  power 
developed  by  die  project  will  be  sold  to 
the  local  electric  utility,  Cordova 
Electric  Cooperative. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andDZ 

2.  a.  Type  of  Application:  Acceleration 
pf  License  Expiration. 

b.  Project  No.:  2188-019. 

a  Date  Filed:  December  16, 19e& 

d.  Applicant  The  Montana  Power 
Company. 

e.  Name  of  Project  Missouri-Madison. 
/  Location:  On  the  Madison  and 

Missouri  Rivers  in  Cascade,  Gallatin. 
Lewis,  and  Clark,  and  Madison 
Countries,  Montana. 

g.  Fileid  Pursuant  to:  Federal  Power 
Act.  18U.S.C  791(a)— 825(r). 

h.  Applicant  Contact  Michael 
Manion.  The  Montana  Power  Company, 
40  East  Broadway.  Butte,  MT  50701, 
(406)  723-5421. 

/.  FERC  Contact  Dean  C.  Wight  (202) 
378-9287. 

/  Comment  Date:  March  13, 1988. 
A.  Description  of  Application:  The 


applicant  licensee  Cor  the  referenced 
project  seeks  to  accrierate  the 
expiration  of  the  license  fitun  November 
3a  1868,  to  November  3a  1994.  The 
license  was  issued  on  April  23, 1958. 
effective  as  of  December  1, 1948  (15  FPC 
1330)  and  consists  of  nine  developments: 
Hebgen,  Madison.  Hauser,  Holter,  Black 
Eagle,  Ryan.  Rainbow,  Cochrane,  and 
Morony  Dams.  The  total  installed 
capacity  of  the  developments  is  286 
megawatts.  The  applicant  states  that  the 
eai^er  expiration  date  will  facilitate 
financing  of  proposed  rehabilitation  and 
capacity  expansions  of  the  project  by 
allowing  the  applicant  to  make  earlier  - ' 
application  for  a  new  license.  See  18 
CFR.  Part  16— Procedures  Rriating  to 
Takeover  and  ReUcrasing  of  Licensed   ' 
Projects,  and  Notice  of  Proposed 
RulemaUng  in  Docket  No  RMS7-33-00a 
issued  May  24, 1988. 

I  This  notice  also  consists  of 
standard  paragraphs:  B,  C  and  D2. 

3  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  Noj  3068-036. 

a  Date  Filed-  December  23, 1988. 

d  Applicant  KAMO  Bectric 
Cooperative,  Inc  Oklahoma  Municipal 
Power  Audiority. 

e.  Name  c^  Project  Kaw  Project 

/.  Location:  On  the  Arkansas  River  in 
Kay  County,  Oklahoma. 

g.  Filed  Pursuant  ta-Vedeni  Power   ' 
Act  16  U.S.C  791(a)-825(r}. 

h.  Applicant  Contact  S.  Dean  Sanger, 
General  Manager,  KAMO  Electric 
Cooperative,  Inc  P.O.  Box  577,  Vinita, 
OK  74301,  (918)  258-7501. 

/ /SAC  Cb/itoct- Mary  Nowak.  (202) 
376-9634. 

j.  Comment  Date:  March  a  1989. 

A.  Description  of  Project  KAMO 
Electric  Cooperative,  Inc.  (KAMO)  and 
the  Oklahoma  Municipal  Power 
Authority  (OMPA),  licensees  for  FERC 
Project  No.  3083,  propose  a  partial 
transfer  of  license  by  transferring 
KAMO's  remaining  0.5%  share  to  co- 
licensee  OMPA.  OMPA  would  be  die 
sole  owner  and  licensee  of  the  project 

I  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

4  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  4114-014. 

c.  Date  Filed:  December  19. 1988. 

d.  Applicant  Long  Lake  Energy 
Corporatioa 

e.  Name  of  Project  Lower  Sarana& 
/.  Location:  On  the  Saranac  River  in 

Clinton  County,  New  York. 

g.  Filed  Pursuant  to:  federal  Power 
Act  16  U.S.C  791(a)-825(r). 
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h.  Applicant  Contact  Mr.  Sanford  L 
Hartman,  Long  Lake  Energy 
Corporation,  420  Lexington  Avenue, 
Suite  540,  New  Yoric.  NY  1017a  1212) 
986-0440. 

/.  FERC  Contact  Mr.  Dean  Wright 
(202)378-8287. 

/.  Comment  Date:  March  10, 1989. 

k.  Description  of  Project  The 
apiriicant  Hcensee  for  the  referenced 
project  seeks  to  amend  the  license  by 
altering  die  transmission  line  route  and 
project  boundary.  The  proposed  46 
kilovoh  (kV)  transmission  line  would 
extend  from  the  project  powerhouse 
approximately  1,400  feet  south  to  the 
existing  New  York  State  Electric  and 
Gas  Indian  Rapids-Kent  Falls 
transmission  line  No.  879.  The  proposed 
transmission  line  would  replace  the 
proposed  2,500-foot-Iong  transmission 
line  authorized  by  the  project  license. 

/.  This  notice  also  consists  of 
standard  paragraphs:  B,  C  and  Dl. 

5  a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.:  4536-002. 

c  Date  Filed:  December  sa  1988 

d.  Applicant  Utah  Power  and  Li^t 
Company. 

ft  Name  of  Project  Electric  Lake 
Hydrodectiic  Pr^ect 

/.  Location:  On  Bectiic  Lake  in  Emery 

COBI^.UtBh. 

g.  Filed  PuTsoant  to:  Federal  Power 
Act  IB  U.S.C  781(a)-82S(r). 

h.  Applicant  Contact  )ody  L 
Williams.  1407  West  North  Temple, 
Room  338.  Salt  Lake  Qty.  Utah  8414a 
(801)  220-49ia 

/.  FERC  Contact  Nanzo  T.  Coley.  (202) 
376-8416. 

j.  Commait  Date:  March  9, 1968. 

A.  Description  of  Project  On  lune  28, 
1984.  an  mxemptioa  was  issved  to  Utah 
Power  and  Li^t  Company.  The  project 
consisted  of  a  ^W  unit  installed  in  die 
valve  chamber  of  the  Electric  Lake  dam. 

The  exen4>tee  states  that  the 
generating  unit  was  damaged  and 
stopped  operating  because  of  constant 
exposure  to  dampness  in  the  valve 
chamber,  and  that  other  options  were 
investigated  and  found  not  economically 
feasible. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
andD2. 

6  A.  Type  of  Application:  Exemption 
(5  MW  or  less). 
B  Project  No.:  6823-001 . 

C.  Date  Filed:  July  31. 1984. 

D.  Applicant:  Eric  R.  Jacobson  and 
Hydro-West  Inc. 

E.  Name  of  Project  Bridal  Veil  Falls. 

F.  Location:  On  Bridal  Veil  Creek  in 
San  Miguel  County,  Colorado. 


G.  FUed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-825(r). 

H.  Applicant  contact  Michael  T. 
Mishkin.  esq..  Squire,  Sanders  and 
Dempsey.  1201  Pennsylvania  Avenue 
NW.,  Washingtcm.  DC  20044.  (202)  628- 
6779. 

/.  FERC  Contact  Mr.  William  Roy- 
Harrison.  (202)  378-0890. 

/.  Coaunent  Date:  March  2a  1989. 

K.  Description  of  Action-  The 
proposed  project  was  originally  noticed 
on  February  S,  1985,  as  a  license 
applicatian.  The  applicant  now,  throu^ 
a  proposed  settlement  agreement  filed 
May  27, 1968,  with  the  Commission, 
wishes  to  convert  the  project  from  a 
license  to  an  exemption.  All  project 
fadlities  as  originidly  noticed  would 
remain  the  same.  The  applicant  further 
request  a  waiver  of  i  4.33(d)(3)  of  the 
Commissions  regulations. 

This  notice  is  without  prejudice  to  die 
Commission's  ultimate  decision  on 
acceptance  or  rejection  of  the  {Htiposed 
settlement  agreement  between  Idarado 
Mining  Co.,  and  the  applicant 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C 
andDSa. 

7  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  Noj  7045-003. 

c.  Date  Filed:  November  2. 198& 

d.  Applicant  Mainstream  Hjrdro 
Corporatioa. 

e.  Name  of  Project  Claremont  Water 
Power  Project 

/.  Location:  On  the  Sugar  River  in 
Claremont  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-825(r). 

A.  Applicant  Contact  Mr.  George 
Lagassa.  Consultant  P-O.  Box  947.  North 
Hampton.  NH  03862,  (603)  964-7113. 

i.  FERC  Contact  Lawrence  Marquez. 
(202)  376-1763. 

/.  Comment  Date:  March  3, 1989. 

k.  Description  of  Project  Rather  than 
construct  &e  intake  at  northerly  end  of 
the  Broad  Street  Dam  and  start  the 
penstock  from  that  point  we  propose  to 
erect  a  new  water  diversion  structure 
250'  downstream  of  the  Broad  Street 
Dam.  This  diversion  structure  will 
consist  of  two  feet  of  peruianent 
concrete  spillway  anchored  to  ledge 
(crest  elevation  508'  msl)  and  three  feet 
of  steel,  hydraulically  operated. 
Dashboards  (maximum  crest  elevation 
511'  msl). 

The  proposed  new  diversion  structure 
will  divert  water  into  a  new  intake 
structure  and  canal  located  at  its 
northerly  end.  The  proposed  canal  will 
be  trapezoidal  in  shape,  be  55'  wide  at 
the  intake,  and  extend  100'  in  a 
northeasterly  direction  to  its  25'  wide 
terminus.  By  using  the  route  of  an  old 


canal  (long  since  filled  in  with  earth), 
this  route  should  provide  minimal 
construction  difficulties. 

New  Penstock  Route:  At  diis  point 
water  will  Dow  into  a  submerged  10' 
LD.  penstock,  which  will  contimK 
approximately  230'  in  a  nordieasterly 
direction  to  the  existing  intake  at  the 
Upper  Sulhvan  Dam. 

From  here  it  will  turn  easterly  (more 
directly  downstrefun)  and  extend  an 
additional  50  feet  to  a  proposed  new 
powerhouse  (40'  W  x  30  L.  identical  in 
size  and  layout  to  the  poweriiouse 
originally  licensed).  Again,  water  btrrn 
the  turbines  will  discharge  into  a 
tailrace  canal  with  approximately  the 
same  dimensions  and  layout  as 
approved  in  the  original  license,  widi 
the  major  difference  being  that  the 
proposed  new  powerhouse  and  tailrace 
will  be  located  on  the  northerly  instead 
of  the  southerly  side  of  the  sugar  river. 
In  addition,  to  facilitate  efficient 
operati(Kis,  we  also  propose  to  move  the 
installation  of  the  40  kW  minimtmi  flow 
turbine  from  the  southeriy  end  of  the 
dam  to  the  northerty  end,  adjacent  to  the 
existing  intake  structure  on  die  Upper 
Sullivan  Dam.  Like  the  minimum  flow 
turbine  originally  proposed,  this 
installation  would  use  the  same 
configuration  of  siphon  inlet  tube  and 
enclosed  turbine-generator  unit 

The  proposed  changes  will  produce  a 
gross  bead  of  46.5  ft.,  an  average  ner 
head  of  43  ft  (as  opposed  to  50)  and 
generating  CAPACITY  in  the  main 
powerhouse  of  1515  kW.  in  two 
machines  of  1000  kW  and  515  kW 
respectively.  Togetiier  witii  Ae  40  kW 
miwimimi  flow  Unit  total  capadty  of 
1555  kW  eboaid  allow  die  generation  (^ 
OOOOOOOkWh/yMr. 

y.  This  notice  also  consists  of  the 
following  standard  para^aphs:  B.  C 
andD2. 

8  a.  Type  of  Application:  li/baat 
License. 

6.  Project  No:  9713-801. 

c.  Date  Filed:  July  21. 1968 

d.  Aj^icant  Alpine  Hydroelectric 
Company. 

e.  Name  of  Project  Alpine  Project 
/  Location:  On  the  Cascade  Alpine 

Brook  in  Coos  County,  New  Hampshire. 

g.  Field  Pursuant  to:  Federal  Power 
Act  U.S.C  791  (a)-825(r). 

A.  Applicant  Contact  Mr.  Harold 
Turner,  Alpine  Hydroelectric  Company. 
P.O.  Box  7191.  Concord,  NH  03301.  (603) 
497-394a 

i.  FERC  Contact  Steven  H.  Rossi: 
(202)  376-0814. 

;.  Comment  Date:  April  a  1989. 

A.  Description  of  Project  The 
proposed  project  would  consist  o£  (1) 
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The  existing  25-foot-hi^  and  17B-foot- 
long  dam  of  cut  granite  maaonry 
construction:  (2)  an  existing  reservoir 
having  a  surface  area  of  a44  acre  and  a 
storage  capacity  of  3.7  acre-feet  at 
normal  pool  elevation  of  1,220  feet  MSL; 
(3)  an  existing  12-inch-diameter  and 
2400-foot-long  buried  cast  iron  penstock 
equipped  with  new  bifurcation;  (4)  a 
new  concrete  and  brick  powerhouse 
containing  a  single  generating  unit  rated 
at  115  kW;  (5)  a  tailrace  discharging  into 
the  river,  (6)  a  new  50-foot-long.  three- 
phase  transmission  line:  and  (7) 
appurtenant  facilities.  The  aniUcant 
estimates  that  the  average  annual 
generation  would  be  SOOOOO  kWh.  The 
existing  dam  is  owned  by  the  Jamat 
River  Paper  Company,  Berlin.  New 
Hampshire. 

/  Purpote  of  Project  Project  power 
would  be  sold  to  the  James  River  Paper 
Company  or  the  Public  Service 
Company  of  New  Hampshire. 

m.  Ttu$  notice  alao  consists  of  the 
following  standard  paroffophs:  A3,  AS, 
aCandDl. 

0  a.  Type  t^Appb'cation:  Preliminary 
Paiiuit. 

&  nofect  Mx.-  10e34-00a 

c  Oatofy/sd:  Augusta.  1968. 

d  Applicant  Qty  of  Manassas. 
Virginia. 

«.  Name  of  Project  SummarsviUa 
Dam. 

/.  Location:  On  the  Gauley  River  near 
SummarsviUa,  Nicholas  County.  West 
Virgiida. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  UilC  791(a>-62S(r). 

A.  A/^lioant  Contact  Mr.  Qyde  D. 
Wimmer.  0027  Center  St.  P.O.  Box  5ea 
Manassas.  VA  221ia  (703)  335-6226. 

/.  PERC  Contact  Michael  Dees.  (202) 
376-0414. 

/  Comment  Date:  April  3, 1960. 

k.  Description  of  Project  The 
propoaed  pro}ect  would  utilize  dw 
existing  Corps  of  Engineers' 
Summersville  Dam  and  reservoir  and 
would  consist  o£  (1)  a  proposed  Intake 
structure:  (2)  a  proposed  penstock  24 
feet  in  diameter  and  1.900  feet  long:  (3)  a 
proposed  reinforced  concrete 
powerhouse  housing  two  40,000-kW  and 
one  204)00-kW  hydropower  units:  (4)  a 
proposed  tailrace;  (5)  a  proposed  136-kV 
transmission  line  12  or  24  miles  long: 
and  (6)  appurtenant  facilities.  The 
estimated  annual  energy  production  is 
255  GWh.  Project  power  would  be  used 
by  Manassas  to  meet  its  own  system 
demand  and  would  be  sold  to  other 
utility  systems.  Applicant  estimates  that 
the  cost  of  the  woiii  to  be  performed 
under  the  preliminary  permit  would  be 
t35a000. 


I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  Aia  B,  C.  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10674-000. 

c.  Date  Filed:  October  11, 1968. 

d  Applicant  Midtec  Paper  Company. 

e.  Name  of  Project  Midtec  Project 

/.  Location:  On  the  Fox  River  in 
Outagamie  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.8.a  791  (a)-825(r). 

h.  Applicant  Contact  Mr.  CE.  Wise. 
Manager  or  Engineering.  Maintenance  ft 
Utilities.  Midtec  Paper  Company.  North 
Main  Street  Kimberiy.  WI 54136,  (414) 
786-3511  Ext  447. 

/.  FERC  Ctmtact  Robert  BeU.  (202) 
378-9237. 

/  Comment  Date:  April  7. 1960. 

k.  Description  of  Project  The 
imiposed  project  would  utilize  the  U.S. 
Corps  of  Engineers  Cedars  Lock  and 
Dam  and  impoimdmant  and  would 
consist  of:  (1)  An  existing  intake 
structure;  (2)  31  existing  12  foot  8  inch 
diameter  penstocks  86  inches  long:  (3) 
an  existiii^  powerhouse  containing  3 
generating  unit  with  a  total  installed 
capacity  of  2700  kW:  and  (4) 
aiqnirtenant  facilities.  The  proposed 
project  would  have  an  average  annual 
generatora  of  8800  MWh. 

/.  Purpose  of  Project  All  energy 
generated  would  Iw  used  by  applicant  fai 
iU  mills. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9iAiaaaandD2. 

11  a.  Type  of  Af^lication:  Preliminary 
Permit 

b.  ProfectNa  10885-000 

c  Date  Filed-  November  3, 198& 

d  Applicant  SorHiCoatt  ■ 
Development  Co..  Inc. 

e.  Name  of  Project  Crater  Lake. 

/.  Location:  At  Crater  Lake  in  Sec  It 
T15W.  R3W  and  Sec  14,  T15S,  R3W. 
Copper  River  Meridian  near  Cordova. 
Alaska. 

g  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Howard  T. 
Harstad.  P.O.  Box  98787.  Des  Moines. 
WA  96196.  (206)  243-8806. 

/.  FERC  Contact  Ms.  lulie  Bemt  (202) 
376-1936. 

/  Comment  Date:  March  29. 1969. 

A.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
Intake  No.  1  at  water  surface  elevation 
1.514  at  Crater  Lake,  intake  No.  2  on  a 
stream  from  Crater  Lake  at  elevation  340 
feet  and  intake  No.  3  on  an  unnamed 
stream  to  the  north  of  Crater  Lake;  (2)  a 
12-inch-diameter.  3.300-foot-long 
penstock  from  intake  No.  1  terminating 


at  powerhouse  No.  1.  and  two  12-inch- 
diameter,  3,300-foot-long  penstocks  from 
intake  No.  2  and  intake  No.  3 
terminating  at  a  storage  tank  at  the 
powerhouse  No.  1  site;  (3)  a  24-inch- 
diameter.  1.200-foot-long  penstock  from 
the  storage  tank  to  powerhouse  No.  2; 
(4)  powerhouse  No.  1  at  elevation  335 
feet  containing  two  generating  units 
each  with  a  rated  capacity  of  500  kW. 
and  poweriiouse  No.  2  at  elevation  27 
feet  containing  two  generating  units 
each  with  a  rated  capacity  of  300  kW; 
and  (5)  approximately  1.500  feet  of 
transmission  line.  Applicant  estimates 
the  average  annual  energy  production  to 
be  4  MWh  and  the  cost  of  the  vfoik  to  be 
performed  under  the  preliminary  permit 
tobeS52.00a 

1.  Purpose  of  Project  The  power 
produced  will  be  sold  to  the  local  power 
company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  Aia  a  C  and  D2. 

12  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  Na  10710-OOa 

a  Date  Filed'  December  15. 1966. 

d  Applicant  The  Washington  Watw 
Power  Company. 

e.  Name  of  Inject  Monroe  Street 
Second  Poweriiouse  Project 

/.  Location:  At  the  Monroe  Street  and 
Upper  Falls  developments  of  the 
Spokane  River  Project  No.  2545.  on  the 
^>okane  River  in  ^mkane  County. 
Washingtoa 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-625(r). 

h.  Applicant  Contact  Mr.  Roger  D. 
Woodworth.  East  1411  Mission  Avenue, 
P.O.  Box  3727.  ^kane.  WA  99220,  (509) 
462^138. 

/  FERC  Contact  Mr.  James  Hunter. 
(202)  376-1943. 

/  Comment  Date:  March  30. 1969. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
reservoir  formed  by  the  Division  Street 
Control  Works,  wUch  spans  the  north 
channel  of  the  Spokane  River  at  the 
upstream  tip  of  Havermale  Island,  and 
would  consist  ot  (1)  modifications  to  the 
south  channel  to  increase  the  peak  flow 
Capacity;  (2)  an  intake  on  the  south 
channel  adjacent  to  the  Upper  Falls  dam 
and  intake;  (3)  a  20-foot-diameter,  1.040- 
foot-long  undeiground  penstock;  (4)  a  40 
foot  by  80  foot  powerhouse  adjacent  to 
the  Monroe  Street  powerhouse 
containing  two  identical  generating  units 
with  a  total  capacity  of  37.5  MW  and  an 
average  annual  output  of  175  GWh;  (5) 
modifications  to  the  Monroe  Street 
taih-ace:  and  (6)  a  350-foot-long.  115  KV 
transmission  line  connecting  to  the 
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applicant's  existing  Post  Street 
Substation.  The  estimated  cost  of 
remaining  permit  activities  is  $200,000. 

I.  Purpose  of  Project  Project  power 
would  be  used  to  serve  the  applicant's 
load  requirements  or  to  displace  higher 
cost  thermal  resources. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO.  B.  C,  and  02. 

13  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.  10711-000. 

c.  Date  Filed:  December  15. 198a 

d.  Applicant  The  Washington  Water 
Power  Company. 

e.  Name  of  Project  Long  Lake  Second 
Poweriiouse. 

/.  Location:  At  the  Long  Lake 
development  of  the  Spokane  River 
Project  No.  2545.  near  Reardan  in 
Lincoln  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Roger  D. 
Woodworth.  East  1411  Mission  Avenue. 
P.O.  Box  3727.  Spokane.  WA  99220,  (509) 
482-4138) 

/.  FERC  Contact  Mr.  James  Hunter. 
(202)  376-1943. 

/  Comment  Date:  March  30. 1969. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the  Long 
Lake  dam  and  reservoir  and  would 
consist  of:  (1)  an  intake  at  the  cutoff 
dam.  which  is  600  feet  upstream  of  the 
Long  Lake  dam;  (2)  a  20-foot-diameter, 
1.000-foot-long  penstock;  (3)  a  40  foot  by 
80  foot  powerhouse  adjacent  to  the 
existing  powerhouse  containing  a 
generating  unit  with  a  capacity  of  50 
MW  and  an  average  annual  output  of  94 
GWh;  (4)  a  tailrace;  and  (5)  a  connection 
to  the  existing  115  KV  transmission  line 
from  the  Long  Lake  powerhouse.  The 
estimated  cost  of  remaining  permit 
activities  is  $150,000. 

1.  Purpose  of  Project  Project  power 
would  be  used  to  serve  the  applicant's 
load  requirements  or  to  displace  higher 
cost  thermal  resources. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B,  C  and  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10712-000. 

c.  Date  Filed:  December  15. 1988. 

d.  Applicant  The  Washington  Water 
Power  Company. 

e.  Name  of  Project  Nine  Mile  Second 
Powerhouse  Project 

/.  Location:  At  the  Nine  Mile 
development  of  the  Spokane  River 
Project  No.  2545,  in  Spokane  County, 
Washington. 

g  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 


A.  Applicant  Contact  Mr.  Roger  D. 
Woodworth.  East  1411  Mission  Avenue. 
P.O.  Box  3727,  Spokane,  WA  99220, 
(509)  482-4138. 

i.  FERC  Contact  Mr.  James  Hunter, 
(202)  376-1943. 
/  Comment  Date:  March  30. 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  58-foot-high.  364-foot-long. 
concrete  gravity  Nine  Mile  dam  and 
reservoir,  which  has  a  420  acre  surface 
area  at  normal  full  pool  elevation  1,606.6 
feet  msl.  Depending  on  the  results  of 
feasibility  studies,  the  reservoir 
elevation  could  be  raised,  by  modifying 
the  existing  dam  or  constructing  a  new 
dam.  to  1,616.6  feet  msl,  producing  a  500 
acre  surface  area,  and  a  single 
generating  unit  could  be  added,  with  a 
capacity  of  15  MW  and  an  average 
annual  output  of  32  GWh.  The  estimated 
cost  of  remaining  permit  activities  is 
$150,000. 

/.  Purpose  of  Project  Project  power 
would  be  used  to  serve  the  applicant's 
load  requirements  or  to  displace  higher 
cost  thermal  resources. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9.  AlO,  B,  C  and  D2. 

IS  a.  Type  ofApplicatiorv  Preliminary 
Permit 

b.  Project  No.:  10715-«». 

c  Date  Filed'  December  30. 198a 

d.  Applicant  Island  Power  Company. 
Inc. 

e.  Name  of  Project  Upper  Wailua 
Water  Power  Project 

/.  Location:  On  the  North  Branch  of 
the  North  Fork  Wailua  River  in  Kauai 
County.  Hawaii. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a}-«25{r). 

A.  Applicant  Contact  McNeill 
Watkins  n.  1400  L  Street  NW., 
Washington,  DC  20005,  (202)  371-5785. 

i.  FERC  Contact  Nanzo  T.  Coley, 
(202)  376-04ia 

/.  Comment  Date:  March  30. 1989. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
The  existing  Wailua-Hanalei  extension 
tunnel;  (2)  a  proposed  intake  structure 
constructed  at  the  tunnel  outlet;  (3)  a 
proposed  6.400-foot-long  penstock;  (4)  a 
proposed  powerhouse  containing  one 
generating  unit  rated  at  1,260  kW;  (5)  a 
proposed  12-kV  transmission  line, 
approximately  3-niile8  long;  and  (6) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  7,200,000  MWh.  The  applicant 
estimates  that  the  cost  of  the  woric  to  be 
performed  imder  the  preliminary  permit 
would  be  $29aooa 

y.  Purpose  of  Project  Energy  produced 
at  the  project  would  be  sold  to  the  Kauai 
Electric  Division. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B,  C.  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10717-000. 

c.  Date  Filed:  January  4, 1969. 

d.  Applicant  Blue  Marsh  Hydro 
Associates. 

e.  Name  of  Project  Blue  Marsh  Dam. 
/.  Location:  On  Tulpehocken  Creek 

near  Reading.  Berks  County. 
Pennsylvania.  j 

g.  Filed  Pursuant  to:  federal  Power 
Act  16  U.S.C  791(a)-825(r). 

A.  Applicant  Contact  Mr.  Kenneth  R. 
Broome.  Blue  Marsh  Hydro  Associates. 
15  Fawn  Drive,  Reading,  PA  19607. 

i.  FERC  Contact  Michael  Dees. 
(202)  376-0414. 

/.  Comment  Date:  April  la  1969. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers'  Blue  Marsh 
Dam  and  reservoir  and  would  consist  of: 
(1)  an  existing  intake  structure;  (2)  an 
existing  46-inch  diameter  pipe;  (3)  a 
proposed  penstock  48-inches  in  diameter 
and  50  feet  long;  (4)  a  proposed  concrete 
block  ]X)werhouse  housing  a  400-kW 
hydropower  unit;  (5)  a  proposed  tailrace; 
(6)  a  proposed  transmission  line;  and  (7) 
appurtenant  facilities.  The  estimated 
annual  energy  production  is  2.4  MWh. 
Applicant  estimates  that  the  cost  of  the 
woiic  to  be  performed  under  the 
preliminary  permit  would  be  $ia500. 

7.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  a  C  and  D2. 

Standard  Paragraphs 

A3.  Development  Application— Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
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StibaiiMkNi  of  a  Ume^  notio*  of  intent 
•flow*  an  interattad  penoa  to  fila  tha 
competing  preliminary  permit 
appticatkm  as  latar  than  »  days  after 
tha  specified  comment  date  for  the 
particular  appHcatioa.  A  oompetiiig 
preliminary  paciait  apptication  niiat 
confom  with  18  CPR  430(b)  (1)  and  (S) 
and  4.36. 

A7.  I¥eliniinary  Permit— Any  qoalifted 
developawnt  apfrficant  deeiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  apadfied  oomment  date  for 
the  particular  appttcadon.  either  a 
coaipertng  derelopaunt  appiicabon  or  a 
notice  of  intent  to  file  snch  an 
apphcalion.  Submissioo  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  aAer  tha  specified 
comment  date  for  the  particular 
application.  A  competing  license 
applicatioa  muat  conform  with  lA  CFR 
4.3arb)  (1)  and  (9)  and  4ja 

Aft  Nottoa  of  intent— A  notice  of 
intent  moat  apediy  the  exact  naaw. 
buaioesa  adihasa.  and  teiephona  niuaber 
of  the  prospective  applicant  indude  an 
unequivocal  statement  of  intent  to 
sobmit.  if  each  an  applicaUon  may  be 
filed,  either  (1)  a  pretiainaiy  pannit 
applicalion  or  (2)  a  devajopaiant 
applicatioa  (specify  wUch  type  of 
applicatian),  and  ba  aervad  on  die 
apphcaal(s)  naoMd  in  this  pufattc  notioe. 

Aia  Proposed  Scope  of  Stadias  under 
Pennit-^A  prelininafy  penait  if  issued, 
does  not  authorize  '■jnnHtvctiffn  Hie 
term  of  the  proposed  prelindnaiy  pannit 
would  be  36  months.  The  work  proposed 
under  the  ptabndnacy  panatt  would 
include  Boonoaiic  aaalysia.  pmparadon 
of  pcaliaynwy  enfinaating  ^aas.  and  a 
stody  afsHviranMBatal  inq>acta.  Based 
on  die  rasoHa  of  thaaa  stadtea.  the 
Applicant  wodd  dachla  whether  to 
proceed  arith  the  preparation  of  a 
devetopment  appUcatton  to  t^wf^n-f  mn4 
operate  tha  pra^eoL 

B.  Comments.  Protest*,  or  Motion*  to 
Intervene — Anyone  may  sobmit 
coBunanta.  a  protest  or  a  motion  to 
intervene  hi  aceoidance  with  the 
reqaiieuMBte  of  die  Ralea  of  ftactice 
and  ftooedare.  18  CFR  806.210, 385.211. 
385.214.  In  determining  the  appropriate 
actiM  to  take,  tha  Commissioo  will 
consider  aH  proteste  or  other  oommente 
filad.  bnt  only  thoaa  who  flla  a  motion  to 
intervene  in  acoordaooa  wHh  tha 
Connwisaion's  Ralaa  auy  beooaa  a 
pMTty  to  tha  proceeding.  Aoqr  oommants. 
praiasta.  or  motions  to  intervana  most 
be  received  on  or  before  the  spadfled 


It  date  ior  tha  particalar 
appUeatiasL 

C  nUng  and  Service  of  I 
Doooments— Any  filings  moat  bear  in  all 
capital  letters  the  title  "COMhffiNTr. 
"NOnCS  OF  INTENT  TO  FUB 
COMPCnNG  AFPUCATION". 
"COMPCTNC  AFFUCATIOir. 
"PROTEST*.  'TyiOTlON  TO 
INTERVBNB;;;^  as  af^iBcable.  and  the 
Project  Noaber  of  the  particalar 
apfrfication  to  which  die  filing  refers. 
Any  of  the  above-named  docoraento 
must  be  filed  by  providing  die  original 
and  the  number  of  copies  provided  by 
the  CoBumssion's  regulations  to:  Hie 
Secretary,  Federal  Regolatoiy 
CommissioB.  825  North  Capitol  Street 
NE..  Washif^on.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  D^^tor,  Division  of  Project 
Review,  Federal  Bsergy  Regulatory 
Commission.  Room  203-RB,  at  die 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  iqion  each  representative 
of  the  Applicant  specified  fan  the 
particular  application. 

Dl  Agency  Comments — States, 
agende*  established  porsuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving 
develcqiing.  and  conserving  a  waterway 
affected  by  the  project  federal  and  state 
agencies  exerdsii^  administration  over 
fish  and  wOdlifie,  flood  control 
navigation,  inigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  relevant  resources  of  the  state  in 
which  tha  pr^ect  is  located  and 
affected  Iiuiiaa  tribes  are  requested  to 
provide  oomman^  and 
recommendatiOBf  ior  terms  and 
conditiona  pannaat  to  tha  Federal 
Power  Act  as  amended  by  tha  Blaetric 
Consumers  Protection  Act  of  liM8^  tha 
n^  and  Wiidliia  Cooidhiatian  Act  dM 
Endangered  Spedaa  Act  the  National 
Historic  haaarvatlon  Act  tha  Hialarlcal 
and  Aicheoloiical  Praaervadan  Act  tha 
National  Eovironmantal  IHriicy  Act  Ptb. 
L  No.  8S-28.  and  other  appliGahia 
■tatutes.  Raoommendad  teiBS  and 
conditions  BMMtba  baaed  on  aupporth^ 
te^aical  data  filed  with  the 
Commiasloa  along  arith  die 
recommendations,  in  order  to  comply 
with  the  nqviiaaeBt  in  aectlan  Sia(b)  of 
the  Federal  Pffww  Act  18  U.&XI  aection 
trTffl(h)  fhif  rnnariasiiai  naiJliigi  ss  te 
facte  mnat  ba  sappur  tad  by  anbatandal 


All  other  federal,  state,  and  h»cd 
agencies  timt  receive  ims  notica  tsrongh 
cUiect  maalng  from  the  Comaiiaaion  ara 


requested  to  provide  oonuoente  parsaant 
to  dm  stetutes  hated  above.  No  odier 
forBMi  reqaeate  will  be  made.  Responses 
should  be  ooafined  to  SHbatantive  isaaes 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant  If  ai^ 
agency  does  not  re^xmd  to  the 
Commission  within  the  time  set  fiir 
filing,  it  anU  be  presamed  to  have  no 
comments.  One  copy  of  an  agency's 
response  must  also  be  sent  to  the 
Applicant's  representatfves. 

D2.  Agency  Comments — Federal, 
state,  and  local  agendes  are  invited  to 
file  commento  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agendes  direcdy 
from  the  Applicant.  If  an  agency  does 
not  file  commento  within  the  time 
specified  for  filing  comments,  it  wiU  be 
presumed  to  have  no  commento.  One 
copy  of  an  agency's  commento  must  also 
be  sent  to  the  Applicant's 
representative*. 

D3a.  Agency  Comments— The  US. 
Fish  and  Wadlife  Service,  die  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agancy(ies)  are  required 
for  the  purposes  set  forth  in  section  406 
of  die  Eoe^  Security  Act  of  1880.  to  fila 
within  80  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wilflife  resources  or  to  otherwise  cany 
OBt  dw  provisions  of  the  FIrii  and 
Wildlife  Coonhnation  Act  General 
commento  concerning  the  project  and  ite 
resources  are  requested  howevn*. 
specific  terms  anid  comfltions  to  ba 
included  as  a  conditieB  of  exemptioa 
must  ba  dearly  identified  hi  die  ayenqr 
lattOT.  If  an  ageni^  does  not  file  terms 
and  conditions  within  this  tiaie  period 
that  agency  will  be  presamed  to  have 
none.  Other  FadetaL  state  and  local 
agendes  are  loqneatad  to  provide  aay 
commento  they  may  have  in  aocordanca 
with  tfieirdBltes  and  raaponsibilidea.  No 
other  formal  raqneste  for  commento  wifl 
be  made.  Commento  shoidd  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  oomraeato  within  00  days 
from  tha  date  of  issuance  of  this  notice, 
it  arifl  be  presumed  to  have  no 
comments.  One  copy  of  an  ageaqr's 
nommento  aniat  abo  ba  sent  to  the 
Applicant's  representatives. 

Dated:  Fsbiaaiy  •,  twa.  Wariiiugtea.  DC 
Loisa 


Secntarjr. 

[FR  Oob  a»'«»  nisd  S-«-a0: 8948  aa4 
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[Docket  No.  IIT88-28-004] 

FlorfchiQ— Tranami— tonCo; 
PropoMd  Cttangoa  m  FERC  Qaa  Tariff 
Pursuant  to  Ordor  Na  497 

February  8, 1989. 

Take  notice  that  on  January  31, 1989, 
Florida  Gas  Transmission  Company 
tendered  the  following  tariff  sheets  for 
fUing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  S  250.16  of  the 
Commission's  Regulations  as  part  of  ito 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1: 

1st  Revised  Sheet  No.  570 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sb«et  NE.. 
Washington.  DC  20426,  in  accordance 
widi  18  CFR  385.214  and  385.211.  All 
such  motions  or  proteste  must  be  filed 
by  February  13, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanto  parties  to  the  proceeding. 
Any  action  wtohing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaafadl. 
Secretary. 

[PR  Doc  8B-3137  Rled  2-»-«8;  8:45  am] 
sauwa  cooa  snr-si-M 


(Dodiat  No.  IIT88-24-O03] 

Northom  Natural  Gas  Co,  DIvWon  Of 
Enron  Corp.;  Proposnd  CtMngoa  hi 
FERC  Qm  Tariff  Pursuant  to  Ofdw  Na 
497 

February  6. 1989. 

Take  notice  that  on  January  31, 1989, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.,  tendered  the 
following  tariff  sheeto  for  filing  in  the 
captioned  docket  pursuant  to  Order  No. 
497  and  8  250.16  of  the  Commission's 
Regulations  as  part  of  ito  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1: 
First  Revised  Sheet  No.  52f.l8 
First  Revised  Sheet  No.  52f.l9 
nrst  Revised  Sheet  No.  52f.20 
First  Revised  Sheet  No.  52f.21. 
Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sti^et  NE., 


Washington,  DC  20426,  in  accordance 
with  18  C7R  385.214  and  385.211.  All 
such  motions  or  protesto  must  be  filed 
by  February  13, 1989.  Protesto  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanto  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uris  D.  Caslwil. 
Secretary. 
[FR  Doc.  89-3138  Rled  2-8-89;  8:45  am] 
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[Docket  Na  IIT88-26-002] 

Transwastem  Pipailna  Co.;  Proposad 
Ctungas  hi  FERC  Gas  Tariff  Pursuant 
toOrdarNa497 

Felmiaiy  6, 1989. 

Take  notice  that  on  January  31, 1989, 
Transwestem  Pipeline  Company 
tendered  the  following  tariff  sheeto  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  S  250.16  of  die 
Commission's  Regulations  as  part  of  ito 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

1st  Revised  Sheet  No.  30F 

1st  Revised  Sheet  No.  30G 

1st  Revised  Sheet  Na  30H 

1st  Revised  Sheet  No.  30i 

1st  Revised  Sheet  No.  34E 

1st  Revised  Sheet  No.  34F 

1st  Revised  Sheet  No.  34G 

1st  Revised  Sheet  No.  34H 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20428,  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protesto  must  be  filed 
by  February  13, 1989.  Protesto  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanto  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Caahdl, 
Secretary. 
PH  Doc.  89-3139  Filed  2-8-89;  8:45  am] 
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Offica  of  HoarinQS  And  Appami 
hnptemantatlon  of  Spadal  Refund 
Procaduraa 

Aoaicv:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  implementation  of 
spedal  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $29,300,785.  plus 
accrued  interest  obtained  by  the  DOE 
from  Amorient  Petroleum  Company, 
California  (Case  No.  KEF-0101). 
Salomon.  Ina  (Case  No.  KEF-0109), 
Coral  Petroleum,  Inc.  (Case  No.  KEF- 
0114).  International  Crude  Corporation 
(Case  No.  lCEF-0115)  and  Conoco  Inc. 
(Case  No.  KFX-0027).  The  OHA  has 
determined  that  the  funds  %vill  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4. 
1986). 

DATE  AND  ADDRESS:  Applications  for 
Refund  submitted  pursuant  to  dito 
Dedsion  must  be  filed  in  duplicate  and 
postmarked  no  later  than  October  31. 
1989  and  should  be  addressed  to  the 
Office  of^earings  and  Appeals, 
Department  of  Energy,  1000 
butependence  Avenue  SW.. 
Washington.  DC  20585.  Any  party  that 
has  previously  submitted  a  refund 
appUcati<Hi  in  cnute  oil  refund 
proceedings  need  not  file  another 
application:  that  application  will  be 
deemed  to  be  filed  in  all  crude  oil 
proceedings  finalized  to  date. 
FOR  PURTHBI  RgORMATlON  CONTACT 
Richard  W.  Dugan.  Assodate  Diredor. 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-286a 
SUPPLEMENTARY  MFORMATMNC  In 
accordance  witii  10  CFR  205.282(c). 
notice  is  hereby  given  of  the  issuance  of 
the  Dedsion  and  Order  set  out  below. 
The  Dedsion  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulateo 
to  distribute  funds  obtained  from 
Amorient  Petroleum  Company. 
California,  Salomon,  Inc.,  Coral 
Petroleum,  Inc.,  International  Crude 
Corporation  and  Conoco  Inc. 

The  DOE  has  determined  to  distribute 
these  funds  in  accordance  with  the 
DOE's  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986)  (MSRP).  Under  Uie  MSRP,  crude 
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unoqg  dia  stataa,  th*  {oderal 
government  and  Injnrad  purchaMn  of 
refined  producta.  Refunds  to  the  ttatet 
will  be  dJitollMtid  fai  pwpetthw  to  each 
state's  I  in—i|i«wi  of  petiBieum 
productednriog  ihe  paitod  of  cnde  oil 
price  controls.  RsAwk  to  eUfMc 
pvcnasen  wnl  be  heseo  on  tne  nuiuber 
of  ftfloaa  of  fotroleam  products  «rUch 
theyprfceesrieadAeentottowblA 
llHyaade»oiie(ratoi#>y. 

As  Ike  DecWeo  aad  Onkr  tedkotos. 
Afplicatfan*  far  leAad  OMjr  aow  bo 
filed  by  ii^ood  poll  h— ■  i  af  reflned 
petroleum  prodwcU.  AppMcatloos  anNt 
be  filed  to  di^iUcate  end  poetouticod  no 
later  ttun  Octobw  31,  tOfla  TIm  spadAc 
IniuiinoliMO  loqeiiod  to  m  AppHcetioo 
f or  lated  is  eel  lBt«  to  Hm  DaoWoo 
and  Oder.  As  are  stote  to  dw  Dedstoo. 
any  party  that  kaa  prevtoosly  aobaittod 
a  refuad  appitorttoo  to  croda  ail  ioAomI 
proceedings  aaad  aol  fie  aootkar 
apaftcattoiK  *^"*  aasltooliao  aviil  be 
daeawd  to  bo  Blod  to  oU  ends  od 
proceedings  finalixed  to  data. 

Dste:  FGeraaiy  9c  MM. 
Tim  111  liaiiisj 
Director.  OffleaefHearb^  and  Af^ealB. 


Names  of  Rnas  Amorient  Petruleuai 
Coatpaay.  CaMfomiMi,  SaleneB.  tac 
Coral  PefnleQBt  Inc.,  inteniatioiial 
Oade  Capwalhai,  Conoco  inc. 

Dates  of  Pnags:  Pebraaiy  t,  1988,  June 
17.  IM^A^aat  2. 1988k  Aogust  2. 
1988^  No^WBMief  14. 19BS 

Case  Niaabeta:  KBP-moi.  KEF-moa. 
KEF-0114.  KBP-0I15.  KFX-4n27. 

Under  the  prooedoral  regnlatlons  of 
the  Department  of  Baeigy  (DOE),  the 
EooRonnc  ReginatoTy  Anmliilfifyt^^yn 
(ERA)  may  reqaest  that  the  Office  of 
Hearings  and  Appeals  fOHA)  forandate 
and  implement  special  refond 
procedures.  10  GFR  206.281.  These 
{vocedares  are  ased  to  refaBd  mouies  to 
those  injared  by  aetoal  or  afieged 
vtolattons  of  the  DOE  price  regain  tions. 

The  ERA  has  filed  five  FetitioBS  for 
tne  taiptoHBeatafioB  oi  Special  Refund 
nooaoaras  rar  crade  on  oveitluuge 
funds  obtained  from  Aawiieul 
Petroleom  Coapaiqr,  CahfoiBia 
(Amorient).*  Saleaaoa.  toe.  Coral 


Cotparatiaa  aad  Cooooo  1 

five  flma  reariWaJ  a  i 

to  the  DOE.*  An  addittoiial  $B.1«2M4  hi 

interest  haa  aecraed  on  that  i 

ofnaiatohstttW 

Order  estoUyhea  pncadaras  far 

distribaUiV  these  fnada. 

The  gvanl  gaidaltoes  whkh  the 
(MIA  awy  aae  to  fanaidato  aad 
implement  a  plan  to  dialribBte  raAakU 
are  sal  farlh  to  10  CFR  Part  286,  SabpMt 
V.  The  Subpart  V  process  may  be  aaad 
in  situations  where  the  DOS  caaocrt 
readily  identify  the  persons  who  may 
have  been  ii^vtad  as  a  rasak  of  actul 
or  alleged  violations  of  the  ragulatioos 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  diacusatoa  of  Sabpart  V  and  the 
authority  of  the  OHA  to  fashion 
praoadatas  to  dtotribato  rB&ada.  sea 
Q9&3a4;/Jh^bireBBaB(  •  DOB  I  asjOi 
■  (1981).  and  Office  of  Enfoteemmtt.  0 
DC»  1 82.507  (1961).  We  have 
considered  the  ERA's  request  to 
ImplaaiaBt  Sabpait  V  praeadana  wUh 
respect  to  the  BMotoe  laoaiasd  fraai  the 
five  fioM  Mstedabovat  aad  have 
diitsi  tolas  il  that  each  procedHres  ara 
appropriate. 

I.  nK'iKgiwtu 

On  July  28. 1988.  the  DOE  issaada 
Modified  Statement  of  Restitutionaty 
Policy  Concerning  Crude  Oil 
Overcharges,  51  PR  27800  (Auyist^ 
1086)  Cnhe  MSSry  Ihe  MSRP.  issued 
as  a  result  of  a  court-approved 
Settlement  Agreement  in  Id  Aer  Tbg 
Department  ^Energy  Stopper  Well 
Exemption  Utjgation.  MDX.No.37Bp. 


■  Tte  AMftMl  CooMcrt  (Mw  (aiRm  to  lb«  ha't 


ItoatA 


■Mftod  of  OMttQi  Ito  AMrint  CHMnt « 
fund*  for  pwpoMS  ar*ia  Snbpnt  V I 

*  Ob  DMColMrll.  toss.  «w  OHA  iMoad  • 

r  nfund  yKieaa«M  iar  811  liilHM  ai 
crada  oil  anrcluis*  fM^  aad  to  ■OHM  te 
petrolMM  prodnct  ovHckaisi  fanda  ebtaiMd  bg« 
CoDooamB.  ywnnt  to  a  ooiM  appto^rad 

.  CoMoa  lac  niXXI  SMU  (tssq.  Cm 
rauSMB  «M  mntid  la  •  4 
I  aa  in  that  pncaadl^  Aa 
Coaoctf  Aio/ZMaanv  ffvaw.  17  DOB  I SU22 
ttSSS).  Wa  «^adiMb«to  te  •iaSS«.M«  hi  1 

JntaraatfiBmiUpawpiiinOaaiaatfartfcaiaK 

•  fa  addUioB  to  tfaa  tUUBllM  in  Ito  CoMoa 
aacraar  and.  ABoriaot  MBtUad  tlJ0BS.44t  to  dw 
DOBpaiiaMltoa^^rS.lSWCiantOrtUr. 


\aammTjXf. 
Ifila 


Mlat4wpariad.nii1 

■  «rtntaaaaa  «■  av  «r  *a 
iM  iBvonrM  b  Ibs  ABOfMnl' 
jikatwaaaaMadbrAa 
tOrdw.Mltor.tt 
laatolhaa 


MJiaOOO  to  iha  IX)B  panuuil  to  ■  MMBk  St.  1 
Cooaant  Order.  NumbaraOOXomaZ:  Caral 
Rttroiaaot  lac  ranlttad  tl  JOOIWO  pumiaul  to  a 
MttlaaMBt  approvad  oa  Fafatuary  •.  19aa.CnaHl 
Ordv  NHibar  aaiXmiagZ;  and  fatoaMNonal  CHda 
CatpanOHi  ramittod  a  total  aftlOS.18BJS  poNMat 
to  a  Canaaat  Ofdar  aatarad  toto  batwMB  to 
pfaaidMt  Cian  Prilckard.  aad  dM  DOB  for 
toSASia.  CouHt  Oidar  Nnmbar  aAOXaarZ.  Mid 
an  awara  bjr  tba  haiifcfaptoy  liaataaof  I 
OadaCafp.lDrlVMBJS.    ■ 


Kan.),  provides  diat  crude  oil  met  charge 
funds  will  be  divided  among  the  states, 
the  ladssal  govaramenl.  and  in|ured 
purdiasers  of  laGned  petroleum 
products.  Under  the  MSRP,  op  to  20 
percent  of  these  crude  oil  overchafss 
fuads  wiH  be  rsaerved  initiaUy  to  ealisfy 
valid  datoM  by  to|ured  parrhasers  of 
petnleaai  prodaeta.  Eighty  (80)  pacoaat 
of  the  iands.  and  aay  sBOsrias  laaoaiaing 
after  all  vaMd  claims  aia  paid,  are  to  be 
diabaraad  eqaally  to  the  states  and 
federal  govwasnt  iar  Imteect 
restitution. 

The  OHA  has  been  a|q>IyiQg  the 
MSRP  to  all  Sid>part  V  proce^bngs 
iavohring  aMeged  crade  oil  violettoos. 
See  Order  fasptosMiMli^  Ae  MSRP.  SI 
PR  28880  (Aagast  28. 1916).  That  Order 
provided  a  pertod  of  SO  days  far  the 
filing  of  any  obfectioBS  to  tha 
appltoattoa  of  the  MSRP.  aad  aolicited 
coinaMiito  ooaoeniag  oM  apprapriato 
procediaes  to  foBow  to  prooasstag 
refund  appHcattoos  to  erode  oil  r^toal 
proceedtogs. 

On  April  6. 1987,  die  OHA  toeoed  a     . 
Notic8  ttiMijrciBg  Hm  miMrou 
CCHBB6IIT8  wWoi  II  rBooffWQ  inmpoiMO 
to  the  Aagaet  1988  Order.  62  PR  11737 
(Aprfl  19, 1987).  The  Notice  set  forth 
generauzed  prooedares  and  piuviued 
gafdeaoe  to  assist  aaiiiuuits  tiiat  wnh  to 
file  refund  applicaUcms  for  crude  ofl 
monies  under  the  Subpart  V  regriatioBa.^ 
All  applicants  for  refunds  would  be 
required  to  doraawnt  thcdr  pocchasa 
volume  of  petroleum  pradaoto  dartoi 
the  period  of  Federal  crude  oil  price 
controls  and  to  prove  that  they  were 
Injured  by  the  alleged  overdiarges.  Thfc 
Notice  indicated  that  end-users  of 
petiuleum  products  whose  businesses 
are  unrelated  to  the  petroleam  industry 
would  be  pieeamed  to  have  absoroed 
the  crude  oil  overdiaiges,  and  need  not 
submit  any  further  proof  of  injury  to 
reoeivo  a  refimd.  Finally,  we  stated  that 
refunds  would  be  calodated  on  the 
basis  of  a  per  gafion  re&nd  amount 
derived  by  dividing  crude  ofl  violatioa 
amounts  by  the  total  consamption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.  The 
numerator  would  consist  of  crude  od 
overcharge  monies  that  ware  in  the 
DOE'S  escrow  account  at  the  time  of  the 
MJ)X.  378  settlement,  or  were 
subsequently  deposited  in  the  escrow 
account  and  a  portion  of  the  funds  in 
the  MJ)1. 378  escrow  at  the  time  of  the 
settlement 

The  DOEhas  app&ed  these 

April  1987  Notice,  tee.  e.g^  &teH  OU  Co^ 
17  DOE  f  85.204  (1988)tSAe/y  Oil),  and 
EniestA.Allerkamp,  17  DOB\  85,079 
[19&BiU,AJJerkaa^),  and  the  procedures 
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have  boea  approved  by  the  Ihdtod 
States  District  Coait  far  the  District  ^ 
Kanaaa.  VarioM  Stotoa  had  Itad  a 
MotfoB  with  tha*  Cowt.  datoriag  that 
dia  OHA  vtoiatBd  tha  Sb^per  Well 
Settkaenl  Apaaaient  fay  empfaying 
presumptiaaa  af  ia^toy  fdr  eadasers  and 
fij  iaipuipsiij  ralf  elating  thn  rsfimri 
amoam  to  be  aaad  to  tbua  piooeedhigs. 
On  Aufaat  17. 1987.  Judge  Ibeto  iasned 
an  Opinioa  and  Order  daayiag  Ae 
States' Motian  to  ito  anttic^.  The  Coort 
Gtmcladad  thai  Iho  SetUeaMoi 
Agreameat  "does  aoi  bee  OHA  froas 
permittlag  cl^maats  to  employ 
reasonable  presumptioas  in 
nffirmativfl^  demoastetiog  i^ary 
entkki^thaBB  to  a  lefaad."  la  Re:  The 
D^attamttoiBnaigf  Stopfer  Well 
Exemption  Litigetiaa.  971  P.  Sapp.  13181 
1323  (Di  Kaa.  1987).  Tha  Coaft  atso  ruled 
that  as  specified  ia  the  ApdL  1087 
Notice,  the  OHA  could  cakalato  refaads 
based  en  a  portioa  of  &e  MiXL.  378 
overchaigsa.  Id.  at  1323-24.  The  States 
SHMalad  the  latter  ruHng,  and  the 
Tenqioraiy  Eoiaxgeocy  Coist  of  Appeals 
affirmed  Judge  Theis'  decision  btRe: 
The  DepartBtentt^Eaeigy  Stripper  Well 
Exeaptiaa  I.ifigr'*'"';  3  Fed.  Eaeigy 
Guidelines  1 26.606.  (Jemp.  Eoaet.  Ct 
App.1988} 

U.  ThePrepeeedOeciiiemandCMws 

On  September  14, 1988.  the  OHA 
issued  a  Proposed  Decision  and  Order 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amounts  obtained  from  Salomon,  In&. 
Coral  Petroienm.  Inc.,  International 
Crude  Cbrporation,  and  Conoco  Inc.  53 
PR  36486  (Septend)er  20, 1968).  On 
October  17, 1988,  the  OHA  issued  a   . 
Proposed  Decision  and  Order 
estabfishing  die  same  tentative 
procedures  to  distribute  die  aReged 
crude  oil  violation  amounts  obtadned 
from  Amorient  S3  PR  43028  (October  2S. 
1988).  The  OHA  tentatively  conchided 
that  the  monies  in  those  cases  should  be 
distributed  to  accordance  with  the 
MSRP  and  the  April  1987  Notice. 
Pursuant  to  the  MSRP,  the  CHIA 
proposed  to  reserve  initially  20  percent 
of  the  alleged  crude  oB  violation 
amonnte  for  direct  restitution  to 
applicadata  vidio  claim  that  they  were 
injured  by  the  alleged  crude  oil 
violations.  The  remaining  80  percent  of 
the  fends  woidd  be  distributed  to  tfie 
states  and  fedknal  government  for 
indirect  restitution.  After  aQ  valid  clainu 
are  paid,  any  remaining  funds  in  die 
claims  reserve  also  would  be  divided 
between  the  states  and  federal 
government  The  federal  government's 
share  uhiinately  would  be  deposited 
into  the  general  fiind  of  the  l^sury  of 
the  United  States. 
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Notice. 


m.  Discueaian  of  the  Comments 
Received 

In  lesponae  to  die  Piapaaed  DadeioDS 
and  Ordess.  the  OHA  received 

Miiifs  fcoaa  Philip  P.  Kaloihier. 

oaaoae)  far  9  eleelBC  utiittsa.  14  faeeigik- 
flag  shippteg  eoaipaaica.  aad  4  palp  aad 
paper  mannfactaranL  hlr.  Katodner'a 
citoato  we  all  putitoial  radpieato  of 
crude  oil  refunds.  In  his  comments,  hfa. 
Kahxtoer  eaataads  that  dte  OHA  shaald 
not  distribute  aftperceat  el  die  nllrgsd 
crude  oil  violattoa  afBoanto  to  the  atatea 
and  federal  gawanaeaL  Aceonhag  to 
Kalodner,  sack  a  dislsibntiea  wffi 
prechide  t*"'— ^  bom  ebtiriiawf  "diea 
fuH  direct  reatitattoaary  share  of  crude 
oil  refttDds."  Kalodner  Coaaasato  at  4. 
Kalodaer  daana  dat  the  20pcsoeat 
reserve  is  tosaffident  to  satisfy  aH  of  the 
legitiBiate  daicM  that  have  beea  or  will 
be  filed  in  these  proccediags.  Kaloihier 
asserts  that  both  the  DCK  and  die  states 
assured  die  Uaited  States  District  Court 
for  the  District  of  Kansas  that  tlw 
aaiouat  reserved  for  the  claims  process 
would  be  adequate  to  provide  refunds 
for  all  successful  claimants.  "Havmg 
provided  that  asanrance  in  order  to 
obtain  approval  of  the  Court  of  the  Final 
Settlement  Agreement  and  the  ben^ts 
to  themselves,  the  States  and  the  DOE 
are  required  by  the  doctrine  of  judidal 
estoppel  to  make  good  oa  that 
assurance."  Id.  at  5. 

Kalodner's  argumeato  are  not 
persuasive.  The  DOE  could  not.  and  did 
not  give  assurances  as  to  the  precise 
level  of  restitution  that  would  be 
afforded  to  daimanta  from  the  crude  oil 
overcharge  funds.  Instead,  the  DOE 
agreed  that  it  would  apply  existing 
Subpart  V  regulations  and  precedants  to 
daims  for  crude  oil  overcharge  funds. 
Accordingly,  Kalodner's  premise  as  to 
assurances  given  by  the  DOE  is 
incorrect  It  must  be  emphasised  that 
neither  the  Sid>part  V  refund  regulationa 


northeSeftieaMBt^^ 
any  particola>  foranda  OHA  mast 
enq>loy  when  giaaliiig  refeaib  from  die 
claimants'  20  percent  set-aside,  hi  fact 
that  the  DOE  has  coushleraMe 
^scretton  to  hew  to  aBseate  available 
funds  among  ^aimwuta  was  fmly 
endorsed  by  ^rige  Thefs  and  by  TECA 
when  they  approved  OHA*s  use  of  die 
"iuB  party*  methoddegy  to  be  used  to 
paying  d^ms.  SSee  Ar  iler  7Ae 
Departmeat  of  Energy  Stripper  WeU 
Exemption  Litigation,  071 F.  Sopp.  1318i 
1323-34  (D.  Kan.  -mnj.  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  3  Feid.  Energy 
Guideline*  f  28,008  at  28,927.  (Tenqi. 
Emer.  Ct  App.  1908)  The  court's 
deterndnation  aphcdcfing  d»  fuB  par^ 
mediod  severs  die  s^-interested 
arguments  of  parties  on  both  extremes. 
It  defeats  the  chaBenge  from  the  States, 
who  sought  to  wtfnfanwM  the  amount  of 
refunds  paid  to  Subpart  V  claimants 
from  die  20  percent  reserve,  aad  it  also 
defeats  the  attack  from  Kalodner's 
clients,  who  seek  to  tooease  their 
refunds  by  ingating  the  per-gaUon 
amount  of  refunds  to  Sulq»art  V 
proceedtogs.* 

Moreover,  there  Is  abst^tefy  no 
evidence  to  support  Kalodner's 
assertion  that  the  20  percent  reserve  wiD 
be  insufSdent  to  pay  eiahnanto  Hi* 
argument  is  based  on  a  pytaadd  of 
speculation  and  unsubstantiated 
allegatioiis.  For  example,  Kalodner 
contendk  diet  given  OHA's  record  of 
approval  of  refund  cases,  indading 
those  m  which  the  States  have  fiSed 
comments,  there  wiS  be  essentiaBy  no 
JisaDuwanee  of  pending  daims. 
Kalodner.  to  efEKt  assumes  that  die 
volmnes  dahned  to  the  remaining  refund 
appBcations  wiH  not  s^nfficantly 
decrease  dmragh  die  OHA's  analyses  of 
diose  daims.  Indeed,  facts  known  today 
bdie  the  vafidity  of  the  "Vorst  case 
scenarfo"  raised  by  Kdodner.  Phot  not 
aH  vohnnes  submitted  by  claimants  wiH 
prove  to  be  vaBd,  and  vohnnes  wffl 
decrease  through  d>e  OHA  analysis  of 
those  daims.  For  exan^ile,  m  Borst  Oil 
Corp..  17  DOE  1 85.232  (1988).  we  denied 
daims  based  on  purdiases  of  747 
million  gafions  by  petroleum  resellers 
who  faded  to  prove  they  were  injured  by 
crude  oil  overcharges;  hi  Christian 
HaakmdA/S.  17  DOE  1 85.430  (1988), 
we  held  dtat  the  States,  to  dtallenges  to 


«  Mr.  Kalodnar  alao  tHMiats  to  ki*  caMBMBt*  thai 
we  add  variooi  aaiounta  to  Itte  nuBerator  of  the 
vatanatiic  fanaU  ia  ordar  to  tocraaaa  *»  aiM  of 

lafanda.  Tliaaa  tuM"'*""*  ""'*  S****— *> 
coMidsad  and  laiaciad  to  iUtaitaBW^  17  DOE  at 

8S,174-175.  Mr.  Kalodner  ka*  praMnlad  no  n^w 
argnment*  to  inatiiy  a  leconiidarBtlaa  of  tkoae 
iaaaii  la  Ifcia  daaiadnall«w. 
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refund  applications  filed  by  fbceign  flag 
ocean  caniatt,  have  tubmittad 
tofonnation  that  rrtnttad  the 
prewimptUM  diat  die  canlen  were 
iiMand  oy  crade  oil  ovwdiaigBa  and 
ddfted  die  tnirden  of  going  forward  wldi 
evidence  back  to  the  cairiere.  We 
dierefbte  ealabUahed  a  ecfaedule  tot  die 
wibmlMion  of  additional  legal 
arguments  and  factual  SMterials.  It  is 
unclear  die  extent  to  which  those 
applications  will  be  granted.  Thoe  are 
thousands  of  other  refund  clainu  in 
which  serious  dutllenges  have  been 
raised.  These  disputes  will  have  to  be 
attiodicated  before  the  magnitude  of 
valid  claims  can  be  accurately 
determined.  We  therefore  reject 
Kalodner's  arguments  regarding  the 
sufficiency  of  die  ao  percent  set-asida. 

Based  upon  die  foregoing  ooodusiaas, 
we  have  decided  to  reserve  InitiaUy  the 
fnD  20  percent  of  the  alle^  crude  oil 
violadon  amounts  subject  to  this 
determination  in  order  to  ensure  that 
sufficient  funds  twUl  be  available  for 
refunds  to  injured  claimants.  We  wUl 
dierefbre  adopt  the  procedures  as 
prmosed  ia  die  Propoeed  Decisions  and 
Orders,  and  order  the  disbursement  of 
flO  percent  of  die  alleged  crude  oil 
vioJatton  amounts  to  the  states  and 
federal  government 

IV.  Th9  Refund  PnoBduna     -    - 

A.  Refund  Claims 

After  considering  die  comments 
received,  we  have  concluded  that  die 
120.300786  hi  alleged  crude  oil  violation 
amoonto  covered  by  this  Dedsicm.  phis 
die  18.182.544  hi  bitcrest  which  has 
accrued  on  that  amount  as  of  Deconber 
3t  1908.  should  be  distributed  in 
accordance  widi  the  crude  oil  refund 
procedures  previously  discussed.  As 
noted  earlier,  we  have  decided  to 
reserve  initially  die  full  20  percent  of  die 
alleged  crude  oil  violation  amounts,  or 
$7,000^6.  inrJuding  interest  for  direct 
refunds  to  daimants.  in  order  to  ensure 
diat  sufficient  funds  wiU  be  available  for 
refunds  to  injured  persons.  The  amount 
of  the  reserve  may  be  adjusted 
downward  later  if  circumstances    '° 
warrant  such  action. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modded 
after  die  process  the  OHA  has  used  In 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  producU.  See  MAPCO, 
bia.  15  DOB  1 85.007  (1986);  Mouataw 
Fuel  Supply  Co..  14  DOE  1 85,475  (1086) 
{Mountaia  PiuJ).  As  in  non-crude  oil 
cases,  applicanto  wiU  be  reoulred  to 
document  their  purchase  volumes  and  to 
prove  that  diey  were  Injured  as  a  result 


of  the  alleged  violations.  Following 
Subpart  V  precedent  reasonable 
estimates  of  purchase  vohimes  may  be 
submitted.  See  Greater /iichmond 
Thus// Col.  15  DOB  1 854128  at  88.060 
(1980).  GeneraUy,  it  is  not  necessary  for 
applicants  to  identify  their  suppliers  ot 
petroleum  products  hi  order  to  receive  a 
reftmd. 

Applicants  wdio  were  end-users  or 
ultimate  consumers  of  petroleum 
products,  whose  businesses  are 
unrelated  to  the  petroleum  industry,  and 
who  were  not  subject  to  the  IXX  price 
regulations  are  presumed  to  have 
absorbed  rather  than  passed  on  alleged 
crude  oil  overcharges.  In  order  to 
receive  a  refund.  «ad-users  need  not 
subodt  any  further  evidmce  of  injivry 
beyond  vohimes  of  proihict  purdtued 
dvtag  the  period  of  crude  oU  price 
controls.  See  Tarricone.  15  DOB  at 
88,803-06.  The  end-user  presumption  of 
injury  is  rebuttable,  however.  Bmy 
HoMng  Qk  16  DOE1 85,406  at  88797 
(1987).  If  an  interested  pwty  submits 
•vidooce  whidi  is  of  sufficient  wei^t  to 
cast  serious  doubt  on  the  end-user 
presui^itioa^the  applicant  will  bMB 
required  to  pcodnoe  further  evidence  ot 
ta^ory. 

RMeller  and  retailer  dpimants  must 
sidMnit  detailed  evidence  of  injury,  and 
msy  not  rely  on  die  presumptions  of 
injury  utilind  fai  refund  cases  faivolving 
refined  petroleum  products.  See 
Tarricmne,  15  DC^  at  88,806.  They  can, 
howraver.  use  econometric  evidence  of 
the  type  employed  in  die  OHA  Report 
on  Stripper  Well  Overcharges.  See  6 
Fed.  Energy  Guidelines  1 90507. 
Applicants  who  executed  and  submitted 
a  valid  waiver  pursuant  to  one  of  the 
escrows  established  in  the  SetUement 
Agreement  have  waived  their  ri^ts  to 
apply  for  crude  oU  refunds  under 
Subpart  V.  See  Boise  Cascade  Corp..  16 
DOB  1 85.214  at  88,411.  reconsideraUon 
denied.  16  DOB  f  85.404  (1987):  Sea-Land 
Service.  Inc.  16  DOE  \  85.406  at  88,991 
n.1  (1907). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  crude  oil  violation  amoimts 
involved  in  this  determination 
($29,300,785)  by  the  total  consumption  of 
petroleum  products  In  die  United  States 
during  the  period  of  price  controls 
(2.020997,3354)00  gallons).  See  Mountain 
Piiel.  14  DOB  at  88,86&  This  yields  a 
volumetric  refund  amount  of 
$04NX»1449e2  per  gallon.* 


Refund  applications  submitted        '^ 
pursuant  to  this  Decision  must  be  ' 
postmariced  no  later  than  October  SI. 
1980  die  deadline  established  in  World 
OilCo..!?  D0B1 85.568  (1988).  As  we 
stated  in  previous  Decisions,  a  crude  oil 
refund  applicant  will  be  required  to 
submit  only  one  application  for  crude  oil 
overdiaige  funds.  See  AUerkamp.  17 
DOB  at  80176.  Any  party  diat  has 
previously  submitted  a  refund 
application  in  the  Subpart  V  crude  oU 
refund  proceedings  need  not  file  anodier 
application:  that  application  will  be 
deemed  to  be  filed  hi  all  crude  oil 
proceedings  finalized  to  date, 
^plicants  may  be  required  to  submit 
additional  information  to  document  dieir 
refimd  daims  for  these  foture  amounts. 
Notice  of  any  additional  amounts 
available  in  the  foture  will  be  published 
in  die  Fedenl  Register. 

To  apply  for  a  crude  oil  refund,  a 
claimant  should  submit  an  Application 
for  Refund.  The  application  should 
contain  all  of  the  followii^  information: 

(1)  Identifying  information  faiduding 
the  aniilicanf  s  name,  address,  and 
sodal  security  number  or  employer 
identification  number,  an  indication 
whether  die  applicant  is  a  corporation, 
the  name  and  telqihtme  number  of  a 
person  to  contact  for  any  additional 
information,  and  the  name  and  address 
of  the  person  who  should  receive  the 
refund  checlq 

(2)  A  short  description  of  die 
applicant's  business  and  how  it  used 
petroleum  products.  If  the  applicant  did 
business  under  more  than  one  name,  or 
a  different  name  during  the  period  of 
price  controls,  the  appUcant  should  list 
these  names; 

(3)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other 
companies,  a  list  of  diose  odier 
companies'  names  and  their  relationship 
to  the  applicant's  firm; 

(4)  A  statement  identifying  the 
petroleum  products  whidi  the  applicant 
purchased  during  the  period  August  19, 
1973.  through  January  27, 1981,  the 
number  of  gallons  of  each  product 
purchased,  and  the  total  number  of 
gallons  for  all  producte  purchased  on 
which  the  applicant  bases  ite  daim; 

(5)  An  explanation  of  how  the 
applicant  obtained  ite  purchase  volume 
^ures  and  an  explanation  of  ite  method 
of  estimation  if  the  appUcant  used 
estimates  to  determine  ite  purchase 
volumes; 


*  The  total  volnmetric  refniid  •mount  approvwl  in 
■n  ptocMdingi  (bwlind  prior  to  and  includlnf  SImU 
Or/ WM  SaanS44231S.  SAatf  CN^  17  OOB  at  8S.40e. 
Whan  th«  vohiowtric  amount  approvad  in  World 


Oil  Co..  New  York  PHrohuw.  Inc.,  IB  OOE  \  8S.43S 
(tSSS).  and  this  Oedaioa  ia  added  to  diat  amount, 
the  currant  total  par^allon  refund  la  MUlOOaeZSSU. 
Thia  volumetric  refund  amount  will  b«  increaaed  aa 
additional  crude  oil  violatioo  amounts  are  received 
in  the  future. 
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(6)  A  statenwRt  that  neidier  the 
appBeant  ite  parent  firm,  affiliates, 
sut>si<fiarie8,  successors  nor  asngns  Ras 
waived  any  ri^t  it  may  have  to  receive 
a  refund  in  these  cases  (i.e..  by  having 
executed  and  submitted  a  valid  waiver 
pursnafll  to  aniy  one  of  the  escrow 
accounte  estebhsfaed  pursuant  to  the 
Settleaient  Agreeaaent  in  the  Stripper 
Weil  ExemptioB  Litigatioo); 

(7)  If  the  ap{riicant  te  not  an  end-user 
whose  bosines*  u  unrelated  to  die 
petroleum  industry,  s  showing  that  the 
applicant  was  injured  by  the  alleged 
overcharges  (i.e.,  that  the  applicant  did 
not  pass  through  the  ovwcharges  to  ite 
own  customers);  and 

(8)  H  the  applicant  is  a  regulated 
utility,  a  certificatian  that  it  vnH  notify 
the  appropriate  regulatory  mitfauity  of 
any  refund  received  and  that  it  will  pass 
on  the  entirety  of  ite  refund  to  ite  retail 
customers. 

All  applications  should  be  typed  or 
printed  and  dearly  labelled 
"Application  for  Crude  Oil  Refund." 
Each  appheant  must  submit  an  original 
and  one  copy  of  die  appiicatioD,  which 
should  be  ma^ed  to  the  following 
address:  Subpart  V  Crude  CKl 
Overcharge  Refimds,  Office  of  Hearings 
and  ^ipesls.  U.&  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585. 

Althou^  the  applicant  need  not  use 
any  special  application  form  to  apply  for 
crude  oil  refund,  a  suggested  form  has 
been  prepared  by  the  OHA  and  may  be 
obteined  by  sending  a  written  request  to 
die  address  Bated  above. 

B.  Paymente  to  de  States  and  Federal 
Govenmcnt 

Under  the  terms  of  die  MSRP.  die 
remaining  80  percent  of  the  $35,483,289 
($20300785  in  principal  phn  $6,182,544 
in  interest]  involved  in  this  Decision,  or 
$20380663,  should  be  disbursed  in  equal 
shares  to  the  stdtes  and  federal 
government  for  indirect  restitution. 
Accordingly,  we  will  direct  the  DOE'S 
Office  of  the  Controller  to  segregate 
$20386,663  and  transfer  one-half  of  that 
amount  or  $14,193,331.50  into  an 
interest-bearing  stibaccount  for  the 
stetes,  and  one-balf  into  an  interest- 
bearing  subaccount  for  the  federal 
government  In  the  near  foture,  we  wiU 
tesue  a  Decision  and  Order  directing  the 
DOE'S  Office  of  the  Controller  to  make 
the  appropriate  disbursemente  to  the 
individual  stetes  from  dieir  respective 
subaccount.  This  foture  Order  is 
necessary  to  improve  otir  abihfy  to  track 
the  various  disbursemente  to  the  states. 
Refunds  to  the  stetes  wiB  be  in 
proportion  to  dw  consumption  of 


petfoletuu  producte  in  each  state  during 
the  period  of  price  controls.  "Rie  share  or 
ratio  of  the  funds  wMA  each  state  wiB 
receive  is  contained  ia  ExhftM  H  of  the 
Settleaseut  AyeeawnL  When  diabnraed, 
these  funds  wiH  be  subject  to  the  sane 
limitetians  and  reported  reqaJrenente  as 
all  other  crude  oil  monies  received  bf 
the  stetes  under  the  Sfttlpnipnt 
Agreement 
It  is  therefore  ordered  That 

(1)  Applicatians  for  Refund  from  the 
alleged  crude  oil  overcharge  foods 
remitted  by  Amorient  Petroleum 
Company,  CaUfomia,  £>alnmnn.  Inc 
Coral  Petroleum,  Inc.,  International 
Crude  Corporation,  and  Conoco  Inc. 
may  now  be  filed. 

(2)  AH  api^ications  subaiitted 
pursoant  to  paragraph  (1)  above  must  be 
filed  in  duplicate  and  postmarked  no 
later  than  October  31, 1969. 

(3)  The  Director  of  Special  Accounte 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development  Office  of  the  Controller, 
Department  of  Energy,  shall  take  afi 
steps  necessary  to  transfer,  pursuant  to 
paragraphs  (4),  (5),  and  (6)  below,  all  of 
the  funds  from  the  fc^wing 
subaccounte: 

Amorimt  Petroleum  Company, 

Califorma.  Account  No.  94QX00168Z 
Saloraon,  Inc  Account  Ko. 

6COX00249Z 
Coral  PetFoletuB,  Inc  Aeceuitf  No. 

65Q0(DO32OZ 
IntematioBfd  Crude  Corporation, 

Accoimt  No.  6AOX00327Z 
Conoco  Inc  Accoimt  No. 

RCOA00GQ2Y. 

(4)  The  Director  of  Special  Accouitfs 
and  Payroll  shall  toansfier  $14,193,331.50 
of  the  fiHKfo  obtemed  pursuant  to 
paragraph  (3)  above,  plus  interest  widdi 
accrues  on  that  amount  fivm  December 
31, 1988  to  the  date  of  transfer  into  the 
subaccount  denominated  "Qrude 
Traddng-Stetes,"  Number 
999DOBDa3W. 

(5)  The  Director  of  Special  Accounte 
and  Pa^oU  shall  transfer  die  same 
amoimt  of  funds  as  that  indicated  in 
paragraph  (4)  above  into  the  subaccouat 
denominated  "Crude  Traddng-FederaU" 
Number  999DC^0CCW. 

(6)  The  Director  of  Special  Accounte 
and  Payroll  shall  transfer  $7,096,668  of 
the  funds  obtained  pursuant  to 
paragraph  (3)  above,  plus  interest  which 
accrues  on  that  amount  from  December 
31, 1968  to  die  date  of  transfer,  into  die 
subaccount  denominated  "Crude 


Traeking-Claimante  2,"  Number 

999DOE00eZ. 

George  B.  Breznay, 

Director.  Office  of  Heariagt  oad  Appeal*. 

Date:  February  X  ttSa 
[FR  Doc  8»-3112  POad  2-S-a0;  ft45  am) 


ENVIROIIMENTAL  PROTECTION 
AGENCY 

(OPTS-59860;  FIIL-3S171 

Toxic  and  Hazardoua  Subatancaa; 
Cartahi  Chemlcaia  Premanufactura 
Notlcas 

AOCNCY:  Environmental  Protection 

Agency  (EPA). 

Acnow:  Notice. 

SUMMAmr:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  namifacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufactura  notice  (PMN) 
to  EPA  St  least  St)  days  before 
manufacture  or  import  comaiences. 
Stetutory  reqoireraente  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Registar  of  May  13, 1963  (46 
FR  21722).  In  die  Federal  Registar  tl 
November  11. 1964  (49  FR  46066)  (40  CFR 
723.250),  EPA  puMished  a  rule  whidi 
granted  a  limited  exemption  from 
certain  PMN  requiremente  for  certain 
types  of  polymers.  Notices  for  such 
pol>Tnera  are  reviewed  by  EPA  wrtUn  21 
days  of  receipt  This  notice  annonnces 
receipt  of  nine  such  FMN(s)  and 
provides  a  summary  of  each. 
DATES:  Close  of  Review  Periods: 

Y  89-37. 89-30  8e-30Hw««*iy  ^  ^9BO 

Y  89-40— January  4, 1989. 

Y  89-41— January  5. 1980 

Y  89-45— January  11. 1980. 

Y  89-40  89-47, 89-46-Iannary  23. 
1989. 

FOR  FUirmCR  ayOHMATIOII  CONTACT 
Lawrence  Cutteca  Ptemannfocture 
Notice  Management  Branch,  Chemical 
Control  Divisian  (TS-7M).  Office  of 
Toxic  Substances,  Environmentel 
ProtectioB  Agency,  Rm.  E-611. 401 M 
Stieet  SW..  Washington.  DC  2046O  (202) 
382-3725. 

suaPLEMCNTARv  MFonaurnoN:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  die  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  pjn.. 
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Monday  throu^  Friday,  excluding  legal 
holidayfl. 


Manufacturer.  Confidential. 

Chemical.  (G)  Polyester. 

Uae/I^txitKtion.  (8)  Reactant  for  a 
polymer  adhesive  raw  material.  Prod, 
range:  45,464-113.636  kg/yr. 


Manufacturer.  Reichhold  Qiemicals, 
Inc. 

Cheau'cal  (G)  Saturated  polyester 
resin. 

Use/Production.  (S)  Low  profile 
additive  for  sheet  molding  compound. 
Prod,  range:  ConfidentiaL 

Yl 


Manufacturer.  ConfidentiaL 
Chemical  (G)  Hydroxy  functional 

acrylic  resin. 
Uae/Prodaction.  (8)  Coatings.  Prod. 

range:  ConfidentiaL 


Manufacturer.  Minnesota  Mining  ft 
Manufacturing  Co.,  3M. 

Chemical.  (G)  Arylalkyl  polyester 
dioL 

U$e/Production.  (S)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Yl 


Manufacturer.  Minnesota  Mining  ft 
Manufacturing  Co.,  3M. 

Chemical.  (G)  Aromatic  polyester 
urethane. 

Uee/Productitm.  (G)  Binder  resin. 
Prod,  range:  Cjiint\AmnH^\ 

Yl 


Manufacturer.  ConfidentiaL 
Chemical  (8)  Phenol:  formaldehyde; 

sodium  hydroxide;  and  potassium 

hydroxide. 
Ute/Production.  (8)  Thermosetting 

binder  for  plywood.  Prod,  range: 

Confidential. 


Manufacturer.  8icpa  8ecurink 
Corporation. 

Chemical.  (G)  Intaglio  varnish. 

Uee/Production.  (8)  Manufocturo  of 
printing  inks.  Prod,  range:  ConfidentiaL 

Y8»-47 

Manufacturer.  Sicpa  Securink 
Corporation. 

Chemical.  (G)  Alkyd  resin. 

Uae/Production.  (S)  Manufacture  of 
printing  inks.  Prod,  range:  ConfidentiaL 


Uae/Production.  (S)  Manufacture  of 
printing  inks.  Prod,  range:  ConfidentiaL 

Date:  Januaiy  IS,  1980. 
Slev— Newrhmg-Waa. 

Acting  Director,  Information  Management 
Divition.  Office  of  Toxic  Subetancee. 
[FR  Doc  80-3087  PUed  2-8-88;  8:45  am] 


IOPTS-617S8;  FflLrW17-2] 

Toxie  and  Hnardoue 


p.  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


Manufacturer.  Sicpa  Securink 
Corporation. 
Chemical  (G)  Intaglio  varnish. 


I  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  wdio  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  impwt  commences. 
Statutory  requirements  fat  section 
5(aXl)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Fadenl  Ragislar  of  May  13, 1963  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-two  such  PMNs  and  provides  a 
summary  of  eacL 
mtm:  Ooee  of  Review  Periods: 

P  69-136, 89-187,  89-136,  69-138,  89- 
14a  69-141. 69-142, 69-143, 69-144, 89- 
145. 69-14A,  89-147, 8»^146, 8»-14a  89- 
lia  69-181. 69-152. 89-153. 69-154. 89- 
15S.  69-186^  69-157.  69-158,  69-159. 69- 
16a  89-161. 69-162. 69-163. 69-164. 89- 
168— December  25, 1968. 

P  69-16e-March  4. 1969. 

P  89-167— January  2a  1989. 

P  89-171— March  a  196a 

P  69-172— March  5. 196a 

P  89-173. 69-174— March  7. 196a 

P  89-175, 89-17a  89-177,  89-178— 
March  11. 196a 

P  89-17a  89-16a-Mardi  12, 1986. 

Written  comments  by: 

P  69-13a  89-137. 69-138.  89-139.  69- 
14a  69-141.  89-142, 69-143.  80-144.  8»- 
145. 89-14a  60-147, 89-14a  80-148. 89- 
ISa  89-151,  69-152. 69-153,  6a-lS4. 89- 
155. 89-15a  89-157,  89-158,  89-15%  89- 
18a  89-161.  69-182.  89-163, 89-164. 89- 
165— November  25, 198& 

P  69-166— February  2, 1969. 

P  69-187— December  3a  19e& 

P  89-171— February  4, 1989. 

P  89-172— February  3, 1989. 

P  69-173, 69-174-^ebruary  5. 1989. 

P  89-175,  89-17a  69-177, 69-178— 
February  a  1969. 

P  60-17a  69-160— February  la  1969. 
Annw666.  Written  comments,  identified 
by  the  document  control  number 
'*[OFr8-«1725]"  and  the  specific  PMN 


number  should  be  sent  to:  Docimient 
Control  Office  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401 M  Street  SW..  Room  201 
East  Tower.  Washington.  DC  20460  (202) 
362-3532. 

KM  ANITHBI  MPORMATION  CONTACT: 
Michael  M.  StahL  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Km.  EB-44, 401 M 
Street  SW.,  Washington.  DC  2046a  [20S) 
554-1404.  TDD  (202)  554-0551. 

auwinmiTAiiv  mtomiation:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
venion  of  die  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  ocnnplete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  pjn,. 
Monday  through  Friday,  excluding  legal 
holidays. 

P89-U6 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Octanes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10  gAcg  speciM(Rat).  Acute 
dermal  tojddty:  LOSO  >  lOg/kg 
species(Rabbit).  Inhalation  toxicity: 
LC50  33.400  PPM  4  hr.  species(Rat). 

P  89-187   •■ 

Manufacturer.  Ethyl  Corporation.   °     ■ 

Chemical  (S)  Decenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  lOg/kg  species(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
species(Rabbit).  Inhalation  toxicity: 
LC50  33,400  PPM  4  hr.  specie8(Rat). 

P 89-136 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Dodecenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  species(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
specie8(Rabbit).  Inhalation  toxicity: 
LC50  33.400  ppm  8pecies(Rat). 

P  69-198 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  Tetradecenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  species  (Rat).  Acute 
dennal  toxicity:  LD  SO  >  10  g/kg  species 
(Rabbit).  Inhalation  toxicity:  LCSO 
33.  400  ppm  4  hr  8pecies(Rat). 
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P89-140 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Hexadecenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat].  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit].  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rat). 

P 88-141 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Octadecenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecies(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rat). 

P 89-142 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Eicosenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  specie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecies(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecies(Rat). 

P  69-148 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Docosenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rat).  . 

P  89-144 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  Tetracosenes. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  speciesCRat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecies(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rat). 

P 89-145 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Hexacosenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
specie8(Rabbit].  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rat). 

P  69-146 

Manufacturer.  Ethyl  Corporation. 
Chemical.  (S)  Octacosenes. 


Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33.400  ppm  4  hr.  8pecie8(Rat). 

P 89-147 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  Triacontenes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pede8(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rat). 

P  89-148 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  Octanes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  specie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
specie8(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rat). 

P  89-148 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Decanes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecies(Rabbit].  Inhalation  toxicity: 
LCSO  33.400  ppm  4  hr.  specie8(Rat). 

P  89-150 

Manufacturer.  Ethyl  Corporation 

Chemical.  (S)  Dodecanes 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  speciesfRat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 

8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  8pecie8(Rat8). 

P  89-151 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  Tetradecanes. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
U)SO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33.400  ppm  4  hr.  8pecie8(Rat8). 

P89-152 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Hexadecenes. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 


dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit].  Inhalation  toxicity: 
LCSO  33.400  ppm  4  hr.  8pecie8(Rat8). 

P89-15S 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Octadecanes 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  speciesfRat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pede8(Rat8]. 

P 89-154 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  Eicosanes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rats). 

P  89-155 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Docosanes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33.400  ppm  4  hr.  8pecie8(Rat8). 

P 89-156 

Manufacturer  Ethyl  Corporation. 

Chemical  (S)  Tetracosanes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33.400  ppm  4  hr.  8pecies(Rat8). 

P 89-157 

Manufacturer  Ethyl  Corporation. 

Chemical  (S)  Hexacosanes. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  Bpecies(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
8pecie8(Rabbit).  Inhalation  toxicity: 
LCSO  33,400  ppm  4  hr.  8pecie8(Rat8). 

P  89-156 

Manufacturer.  Ethyl  Corporation. 

Chemical  (S)  Octacosanes. 

Uae/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10  g/kg  8pecie8(Rat).  Acute 
dermal  toxicity:  LDSO  >  10  g/kg 
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•pedM(lUbbit).  Inhalation  huddty: 
LCSO  33.400  ppm  4  hr.  apedes(Rats). 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Triacontanet. 

U$e/Prodaction.  (G)  CSionical 
intermediate.  PnxL  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10  g/kg  tpedeafRat).  Acute 
dermal  toxidty:  LDSO  >  10  gAcg 
•pedesCRabbit).  bhalation  to)£dty: 
LCSO  33.400  ppm  4  hr.  apacMIUits). 

P«-16t 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  Tetradecwnee. 

Uae/Productioa.  (G)  Component 
Prod  rangK  ConfldentiaL 

Taxidtf  Data.  Acnta  oral  toxidty: 
LDSO  >  lOg/kg  spedea(Rat).  Acute 
dermal  toxidty:  LDSO  >  10  g/kg 
8pedes(Rabbit|.  Inhalation  toxidty: 
LCSO  33.400  ppm  4  hr.  8pede«(Rats). 

PM-m 

Manufacturer.  Ethyl  Corporation. 
CheaUoaL  dBj  nncwaanee 
Ute/Producthtt.  (G)  Component 
Prod,  range:  ConfidentiaL 

PW-1M 

Manufacturer.  Ethyl  Corporation. 
CAeoi/caZ  (S)Tetnooeene». 
Use/Prodactioa.  (G)  Component 
Prod,  range:  ConfldentiaL 

PM-m 

Manufacturer.  Ethyl  Corporation. 
Chemical.  (S)  Hexacoaenea. 
Use/Prodaction.  (G)  Component 
Ptod.  range:  ConfidentiaL 

PW-IM 

Mamtifiictwrer.  Ethyl  GofporatloB. 
Chemical  (S)  Octacoaeaea. 
Uee^Prodmctkm.  (G)  CompoaeBt 
Prod,  range:  ConfldentiaL 


PM-ISS 

AfoM^acturar.  Ethyl  CofporaiiMk 
Chem/ool  ffl  THaeoBtenaa. 
U»e/Prodiietioa.{G)i 
Prod.  I 


Manufoeturer.  fViniMtntial 
Chemical  (G)  Modified  pdyethar 

carbodMarida. 
Uee/ProdwMoa.  (G)  CroaaUnldng 

agent  for  carbexjdated  polymers,  ftod. 

range:  CoafidaodaL 

PW-li7 

Mzni^^hctiifw.  CoofldefltiaL 
CheaUcaL  (G)  Pajy(aater-imide). 
Uee/ProdacUon.  ((^  faMhtaWaOy  laad 

diemleal  with  an  epaa  naov  ftod.  lai^e: 

U00-6Ai0  kg/yr. 


p«-in 

Zhtportar.  ConfldentiaL 

Chemical.  (S)  BenxenepentanoL 
gamma-melhyl-:  2-methyl-5-phenyl- 
pentanoL 

Use/Production.  [C]  Diaperaiva 
Import  range:  ConfidoitiaL 

Toxicity  Data.  Acute  oral  toxidty: 
LDSO  >  XjOOO  mg/kg  8pedea(Rat).  By« 
irritation:  Moderate  apecie«(Rabbit). 
Skin  irritatioa:  Moderate 
spedeaORahbit).  Mntagenidty:  Negative. 
Skin  aenaitiaation:  Nec^tive  apedet 
(guinea  pig). 

PM-172 

Manufacturer.  Sanncor  faidnstriefl.  Inc. 

Chemical.  (S)  2-Methyl-omega- 
hydroxy-poly(oxy-l,4)butandiyl  polymer 
with  3-hydroxy-2-hyihoxymethyi-2- 
methyl  propaidc  add,  mete- 
tetramethyloxyleae  disaocyanate  and  3- 
amino  methyl-3AS-triaiethyl 
cydohaxjrlamina. 

Use/Production.  (G)  Fabric  coatii«. 
Prod,  range:  ConfldentiaL 

PW-173 

Manufacturer.  Monsanto  Company. 

Chemical  (G)  Modifled  metiiylated. 
butylatad-melaaUne/fonnahMiyde  reain 
blocked  alkvlbeaaeDe  sulfonic  add. 

Uee/ProActiaa.  (G)  Compoaent  of 
thanaoaetting  paint  fonailationa.  Plod, 
range:  CanfidentiaL 

PM-17« 

Importer.  Hula  AsMtica  laa 
CAemwBiL  (G)  AJkyd  reain. 
Use/Import  (S)  Liquor  ii^pedient 
Import  range:  ConfldentiaL 

P8»-178 

Manufacturer.  ConfldentiaL 
Gheat^co^  (G)  Hydroxy  functional 

acrylic  oopolyBMr. 
Vee/Produetion.  (S)  Coatii^  Prod. 

range:  ConfldentiaL 

Pl»-17« 

Manufacturer.  ConfldentiaL 
Chemical.  (G)  Aarylic  resin. 
Uae/Productioa.  (^  Coatii^  Plod, 
range:  ConfldentiaL 

Pa»-177 

Maaufacturer.  Confldential, 
Chemical.  (G)  Aqueous  dispersion  of 

polyurethaaa  area. 
Uae/Productioa.  (S)  Component  of 

industrial  adhaaives.  Prod,  range: 

ConfldentiaL 

PM-lTt 

Manufacturer.  rnntitUmtu} 

CfteotJcdL  (G)  Aqueous  diaperalon  of 
polyuretfiane  urea. 

Uae/PntbKtioa.  (S)  Componant  of 
fauinatrial  adhaahrea.  I^od.  no^: 
203.500-407.000  kg/yr. 


P'lO-lTt 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxylic  add.  metal 
salt 

Uae/Production.  (G)  Polymerization 
cataljnt  I^od.  range:  M0O-¥iJ0OO  kg/yr. 

pa»-iM 

Manufoeturer.  ConfldentiaL 
Chemical.  (G)  Carboxylic  add.  metal 

salt. 
Uae/Production.  (S)  Coatings.  Prod. 

range:  ConfldentiaL 

Date:  January  31. 1080. 
Stavn  Nevrhait-BiaB. 
Acting  Diractor,  bifomatnn  Maaagement 
Division,  Office  of  Toxic  Substance*. 
(FR  Doc.  8»-aOU  FU«i  2-a-8a:  ft45  aaj 


(0PT»-«17M;  nN.r3B17-41 
Toxic  and 


;  Eaviranmental  Protection 
Agenqr  (EPA). 

ACnOMO  Notice.  . 


:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  pmnanufacture  notice  (FMNF) 
to  EPA  at  least  80  days  befora 
manufacture  or  import  coaanenoes. 
Statutory  cequiremente  for  aection 
5(a)(1)  premanufacture  aotioea  are 
discussed  in  the  flnal  rale  puUiafaed  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  aimounces  receipt 
of  sevaa  sack  FMNs  and  ptovidea  a 
summary  of  4 


DATn:  Close  of  Review  Periods: 

P  80-231— March  27. 1989. 

P  89-232,  8V-233— March  2a  1080. 

P  89-234. 80^235. 88-236— April  2. 
1980. 

P  80  238    Ibiarch  27, 1980. 

Written  commenU  by: 

P  89-231— February  25. 1989. 

P  80-232. 8»-233-4'ebmary  27. 1988. 

PeO-234. 80^35. 8e-236-March  3. 
1980. 

P  88-236— February  25. 1980. 
ADOWllK  Written  comments,  identified 
by  the  document  control  muriwr 
''[OPTS-S2724r  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Office  (TS-790).  Office  of  Toxic 
Substances.  Enviroiunental  lYotactiaa 
Agenqr,  401  M  Street  SW.,  Room  201 
East  Tower,  Washington.  DC  2048a 
(202)382-3532. 
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FOR  nmTNDI  INFORMATION  CONTACR 
Lawrence  Culleen.  Premanufacture 
Notice  Management  Branch.  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Enviroimiental 
Protection  Agency,  Rm.  E-611, 401  M 
Street  SW..  Washington.  DC  2046a  (202) 
382-3725. 
tUFPLSMCNTARV  mFORMATION  :The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  I^4Ns  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8K)0  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  exduding  legal 
holidays. 

P89-231 

Importer.  Pfister  Chemical,  Inc. 

Chemical.  (S)  3-diazo-3, 4-dihydro-4- 
oxo-1-naphthalene-sulfonic  add.  sodium 
salt  monohydrate. 

Uae/bnporL  (S)  Intermediate  for  the 
production  of  photo  sensitiers  used  in 
microelectronics  industry.  Import  range: 
3,000  kg/yr. 

P80-232 

Importer.  ConfidentiaL 

Chemical.  (G)  Brominated  aromatic 
carbonate  oligomer. 

Uae/Import  (S)  Flame  retardant  for 
plastics.  Import  range:  ConfidentiaL 

P8»-2SS 

Importer.  ConfidentiaL 

Chemical.  (G)  Brominated  aromatic 
carbonate  oligomer. 

Uae /Import  (S)  Flame  retardant  for 
plastics,  hnport  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxidty: 
LDSO  >  15.000  kg/yr  spedes  (Rat).  Eye 
irritetion:  Slight  species  (Rabbit).  Skin 
irritetion:  Negligible  species  (Rabbit). 

P89-234 

Importer.  GE  iSastics. 

Chemical.  (G)  Oligomeric  phosphate 
ester. 

Uae/Import  (S)  Flame  retardent  for 
thermoplastic  resin.  Import  range: 
Confidential. 

P89-235 

Manufacturer.  ConfidentiaL 
Chemical.  (S)  Tall  oil  fatty  adds; 

pentaerythritol;  cydohexanedimethanol; 

ethylene  glycol;  benzoic  acid; 

chlorendicanhydride;  maleic  anhydride. 
Uae/Import  (S)  Polymer  used  as  the 

major  vehide  component  of  a  protective 

coating  formulated  use  on  metal 

substrates.  Prod,  range:  35,121-8a  718 

kg/yr- 


P89-236 

Importer.  Harvey  E.  Giss  and 
Associates. 

Chemical  (S)  4-Dibenzylamino-2- 
methyl  benzldehyde-diphenyl 
hydrazone. 

Uae/Import  (S)  Electrographic 
photoconductor.  Import  range:  1,000- 
5.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxidty: 
LDSO  >  2,000  mg/kg  species  (Rat).  Eye 
irritation:  None  spedes  (Rabbit).  Skin 
irritetion:  Negligible  spedes  (Guinea 
pig).  Mutagenidty:  Negative.  Skin 
sensitization:  Negative  species  (Guinea 
pig).  Phototoxidty:  Negative  species 
(Guines  pig). 

P  89-238. 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Polyester. 

Uae/Production.  (G)  Dispersbig  agent 
Prod,  range:  ConfidentiaL 

Date:  January  18, 1988. 
Steven  NewlNii^Riiiii, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Do&  8»-30e9  FUed  2-8-89: 8:45  am) 
aajJHQ  cooc  vutt  w  a 


FEDERAL  COyMUNICATIONS 
CGHyiSSION 

■ravai  naanDursemein  riuyiani 
October  1.  IMS-December  31, 1968 

Sununaiy  Rqiort 

Total  Number  of  Sponsored 
Events 

Total  Number  of  Sponsoring  Orga- 
nizations _~ 

Total  Number  of  Commissioners/ 
Employees  Attending 


13 


Total  Amount  of  Reimbursement 
Expected: 

Transportation $3,148.35 

Subsistence — 2,4S0J0 

Other  expenses — 503.60 

Total 8,103.25 


Individual  Event  Reports  Atteched. 
Amount  of  Reimbursement  Shown  May 
be  Estimated. 

Individual  Event  Report 

Sponaoring  Organization 

WSBK-TV/Gillett  Communications  of 
Boston.  Inc.,  83  Leo  Brimingham 
Paiicway,  Boston,  Massachusette 
02136 

Date  of  the  Event 

October  13. 1986 


Deacription  of  the  Event 

To  partidpate  as  panel  members  at  the 
National  Broadcast  Association  for 
Conununity  Affairs  Convention — 1988 

Commiaaionera  Attending 

None 

Other  Emphyeea  Attending 

Diane  Killory — General  Counsel 
Richard  Bozzelli — Special  Assistant — 
Office  of  General  Counsel 

Amount  of  Reimburaement 


Transportation. 

Subsistence 

Other  expenses. 

Total. 


82974)0 

157  JO 

71  JO 

526.10 


Individual  Event  Report 

Sponaoring  Organization 

SLACK  Incorporated.  6900  Grove  Road, 
Thorofare,  New  Jersey  08086 

Date  of  the  Event 

October  5. 1966 

Deacription  of  the  Event 

To  speak  on  FederaL  Legal  and 
Regulatory  Issues  at  the  Atlantic 
Cable  Slow— 1968 

Commiaaionera  Attending 

None 

Other  Emphyeea  Attending 

Lisa  Hook — Legal  Assistant — Office  of 
the  Chairman 

Amount  of  Reimburaement 


Transportation. 
Sulisistence 


Other  expenses. 
Total 


S131J5 
4a50 
IIJO 

191 JB 


Imfividual  Event  Report 

Sponaoring  Organization 

California  Cable  Television  Assodation. 
4341  Piedmont  Avenue,  Oakland. 
California  94611 

Date  of  the  Event 

December  7-9. 1988 

Deacription  of  the  Event 

To  partidpate  in  the  1966  Western 
Cable  Show 

Commiaaionera  Attending 

None 


/  Vol  SI  Wo.  as  /  Ttuwday.  Pebmary  9,  MM  /  NottoM 


Other  EmpJoyeet  Attanding 

Renee  Ucht— Attorney  Arivtioiy    Mnn 
Media  Bureau 

John  Wong— Electronics  Engineer- 
Mast  Madia  Bureau 

Ronald  Parver— Supv.  Attorney    Mast 
Media  Bureau 

William  Johnson— Deputy  Chief— Mass 
Media  Bureau 

John  Haring— Chief-OCBce  of  Plans  and 
PoUcy 

Amotmt  of  ReimbunemetU 


Truiaportatioa . 


Other  expeoMs. 
ToUl 


tl.87tMn 

1.1411M 

247 J4 


Indlvkiiial  Evaat  Rapert 

Sponsoriag  Organixatioa 

Bellcore — Bell  Communicatlont 
Retearcfa.  eaooRovte  sai  Uab.  OHnoia 
60592 

DateofthtBwmit 

November  21-22. 1968 

Description  of  the  Event 

To  partidpata  in  BcUcofe'a 
TeleooBununications  Industry 
Perspecti  wes  MSympotium 

CoaunJsu'onen  AttentUag 
None 

Other  Employeea  Attending 

John  Haring— Chief— Office  of  Plans  and 
PoUcy 

Amount  of  Reimbureement 


TmnportatlM. 
Sobtlstoaoe. 


Other  expeoMS. 
Total 


$tt7M 

118jOO 
OlOO 


Individual  Event  Report 

Sponsoring  Organization 

ElC/lntelllegence.  Ine^  48  West  S8th 
Street  New  Yoric.  New  York  10018 

Dt^  of  the  Event 

October  4.1808 

Description  of  the  Event 

To  participate  at  ttie  Tele/Scope  Sixth 
Annual  TeleooamnmicatlDRS  Porom 

Commissifmers  Atteodit^ 
None 

Other  Employees  Attending 

Peter  iC  Pitacb-GhtafoestaS-OaiDe 
of  the  Chairman 


Amount  t^  Reimbursement 


Traiuportalion. 
Subsistence ._ 


Other 
Total 


Oll&flO 

OlOO 

ItOM 


Individual  Event  Report 

Sponsoring  Organisation 

United  States  Telephone  Association. 
900  lOtfa  Street.  NW..  Suite  80a 
Washli^ton.  DC  20006-210S 

Date  of  the  Event 

October  10-12. 1908 

Description  of  the  Event 

To  participate  and  speak  at  USTA's  Olst 
Annual  Convention  held  in  New  Yoric 
City 

Commissioners  Attending 

Dennis  R.  Patrick— Chairman 

Other  Employees  Attending 

Peter  IC  Pittch— Chief  of  Staff— Office 

of  the  Chalman 
James  D.  Schlichting— Legal  Asaistaat— 

Office  of  the  Chainnan 

Amount  of  Reimbursement 


TTanspoctatioo. 

Saheittence 

Other 


Total. 


.  t318i» 

.    nun 

,     138JB 

~$1.1»4JM 


R. 

SecTBtary. 
(FRDoc. 


PBed 


M5aa] 


AppgealioiM  for  CoMoMaled  HMrtng; 
Tripto-S  Commynieatlofw  of  aL 

1.  The  Commission  has  beCore  it  the 
following  mutually  exchurive 
applications  for  a  new  FM  station: 


cay  and 


A.  EdMvri  C.  Suggn 
RebeeceJ.8uO0i. 
McNNlE8ug0S 
d/b/a  Tripled 


a  Robert  L  fWMH, 

U)fli.8C. 
CMaOiiria 

itMiNonl  larti^  8Cl 
0.  LoriiRadto 

Lorte.9CL 


»Ma 


BPnayoetsME- 


aPH-670ei  SMA. 
BPH-«70ei  aMT. 
BPH^STWf 


No. 


ApmawjO^snd 

neNa 

Docket 

Na 

E.  Auguela  Radb 

ef«D-«7oei 

Felomhip  Inelluli^ 

8NH 

Ina  eA>/a  8o«»« 

CWoinafMto 

FaaiMfMp.  Loftak 

S& 

Issue  Heading  and  Appticant(a) 

l.AirHazaniB 

2.  Cooaparstive.  A.B.CJDJB 

3.Ultlinate.AACJXB 


Apptcanl,  cay/State 


A.&ReyHi«oH. 
Green  Valey,  AZ. 


C.  Oyalil  Selh  he, 
Qroen  VWey.  AZ. 


Fm  Ho. 


8PH-«710KMH. 
BI>H-8710a2MK. 

BPH-S71022MD- 


NOL 


as-ais 


Issue  Heading  and  Applicant(s) 

\.  Ctanctar/  MlMvpreeeatetloa.  A 
2.  Comperative.  A.  B 
S.  UMmete.  A  B 

DL 


AppScem.  CNy  and 
Stale 


A.VoloeolCriM>y 
rrturaHoiei 


VA. 

aiMtycfRoanoiw 
Veaey,  Sfltaai.  VA. 


Hto  Nol 


asiMiaAM. 


6PED-830e3eAE 


Docket 
Na 


88-685 


Issue  Heading  and  AppIioaat(sf 

1.  Envlroiunental  Impact  B 

2.  a07(b)-Noficonunercial  Educetional.  A  B 

3.  Contingent  Comparatl  re-Noncommefdal 
BdwatkMaLAB 

4.  Ultimate.  A  B 

IV. 


Appicani.  aty  and 
SMe 

HeNa 

MM 
Ooeket 

NOl 

A.IIMiynS.« 

aPM-aniaoMF- 

ML.MMI 

JanweW.CaM. 

Nnyanii-ai 

aNi««wiee 

0PH^tO22MQ- 

Pwadcaiang  Oofp, 

Hi»pWII.  9t 

C.  Ana«w  iMeeeee 

BPH471<lt3MK_ 

- 

M. 
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Issue  Heading  and  Applicant(») 

1.  Comperative,  All 

2.  Ultimate,  All 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issuea 
whose  headii^  are  set  forth  below.  The 
text  of  eadi  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  PR  19347,  May  29. 1986. 
The  letter  showm  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

3.  If  tfiere  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  aet  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Drckets 
Brandi  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Tranacriptioo  Services, 
Inc.  2100  M  Street  NW„  Washington. 
DC  20037.  (Telephone  (202)  857-3600). 
W.  |aa  Gay. 

Assistant  Chief.  Audio  Serrices  Division, 
Mast  Media  Bureatt. 

P^  Doc  8»-M95  Piled  2-8-80: 8:45  am] 
I  oooc  en*-ei-ii 


JaekA.TuoayetaL 

1.  The  CoBuaiaaion  has  before  it  die 
following  mutually  exclusive 
applicatitms  for  a  new  FM  station: 


Appfc«t«y.nd 

Fie  No. 

MM 

Na 

A.  Jeck  A.  Tucey. 

BPH-880621ME... 

8»4 

Avakm.CA. 

D.  Dey  OTQaDceeeng 

nnn  iMinn****^^ 

Syetamt,  Avatoa 

CA. 

C.  Thome*  Ouim 

BPH-86052«MD.. 

Turner.  HI,  Awalon, 

CA. 

0.  Craecem  Rainbow 

BPH-a60S30MQ„ 

Avaion.CA. 

E.  VUI  Crtorprtaee. 

Inc.  Awatan.  CA. 

Issue  Heading  and  Applicantfsf 

1.  EnviroonentaL  D  ft  B 

2.  Comparativa  AH  AppUcanta 
r  Ultimate.  All  Appttcaote 


Applcent,  cay  end 

FieNa 

MM 
Na 

A.Smim 

BPHe70829NL..„ 

8»-« 

DPOSdcMMnQ,  Inc.* 

Soue»PMaburB.TN. 

_ 

aTenneeeee 

8(>H870630MO-_ 

Brosdcstt  Gkoup 

South  Pttaburg.  TR 

C  Jemet  V.  Long. 

BPH870e30MR..... 

South  PMabuvB.  TR 

D.  Eakxi  P.  Govaa 

BPHB70630NO_ 

Jr.,  South  PttabuiB. 

TN. 

Issue  Heading  and  Applicantfs) 

1.  Air  Hazard,  B 

2.  Financial  Qoaiifications.  C 

3.  Comparative.  A-D 

4.  Ultimate.  A-D 

in. 


entirety  under  the  corresponding 
headings  at  51  PR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  It 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  luxmal 
business  hours  in  the  FCC  D(>ckets 
Brandi  (Room  230).  1919  M  Street  NW.. 
Washington.  DC  "The  complete  text  may 
also  be  purdiased  from  the 
Qmunission's  duplicating  contractor. 
Intematiooal  Tranacription  Services. 
Inc.  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3600). 
W.  |aa  Gay. 

Assistant  chief.  Audio  Services  Division. 
Mass  Media  Bareaa. 


AppMOlyand 

ReNa 

MM 
Na 

A.  bnpulae,  b<c. 

BPH-eeOSOTML.... 

88-1 

SrfabHy,MO. 

B.  Thonipeon*s  RacSo 

BPH-88060/MN -. 

umoao  rwiervifi. 

TiiiBliuiy.  MD. 

CSaiaburyfM 

BPM-8e0507MP_. 

Broedceatbig 

Company. 

Saiabuiy.Ma 

D.  Hrat  Minority 

BPH-8e0607MR- 

Ekoodc  BBtori  of 

Salebury. 

wcflypofjhtedL 

gaiabuiy,  MR 

E.  Wflnin  H.  Mvofy 

BPH-S80607MT„ 

d/b/a  Salabury 

»■ 

Siiabuiy.MD. 

F.  Bruce  0. 

BPH-eeOS07NK_ 

fWan  nfci  ■■  1 

SaSabuiy,MO. 

G.Oonnar 

BPH-eeOSOTQE.™ 

BroedcaaUnQ  Corp., 

SeMMvy,  MO. 

H.  Mailene  Poiral 

Bf>H-860607MM_ 

l.evefing  Tr/as 

(Oisnwsed 

Seisbury 

Pneviousty). 

BioedceflSng 

Compeny. 

Seiibury.  MO. 

I.Qaik»Rad» 

BPH-fl60507MS_ 
(Oisnteaed 

iJiomcssmy,  inc** 

Seisbury.  MD. 

PievtuuBly). 

Issue  Heading  and  Applicantfs/ 

1.  Air  Hazard.  D 

2.  Conqmrative.  All 

3.  Ultimate,  All 

2.  Pursuant  to  section  300(e)  of  the 
CommunicatifMis  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  prooeeding  upon  the  isues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  ia  set  forth  in  its 
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FEDERAL  HOME  LOAN  BANK  BOARD 

(Na  a»-1031 

PouMT  of  Raeaiver  and  Comhiet  of 


AQraanMiila!  waaiacn  SavaiQa  ann 
Ljoan  Aaaodatton 

Date:  Febmary  2. 19aa 

AQgwCV.  Federal  Home  Loan  Bank 

Board. 

actioh:  Notice. 


r  The  Federal  Home  Loan  Bank 
Board  ("Board"),  by  Resolution  No.  88- 
1575,  dated  December  29, 1966,  made  it 
clear  that  the  protectiona  afforded  tiiose 
dealing  with  instired  savings  and  loan 
associations  in  "repos"  of  government 
and  mortgage-backed  securities  by 
amendments  to  the  Bankruptcy  Code  by 
Resolution  No.  64-572  would  also  be 
afforded  to  securities  dealers  and  othera 
engaged  in  repo  transactions  with 
Western  Savings  and  Loan  Assodatioo. 
Phoenix.  Arizona  ("Western'^. 
Thereafter,  the  Board  found  that 
paragraph  3  of  Resolution  Na  88-1575. 
which  was  inapplicable  to  Western,  was 
inadvertently  included.  Accordingly,  this 
new  Resolution  deletes  Paragraph  3  and 
corrects  the  numbered  paragraphs 
following  Paragraph  2.  In  addition,  the 
definition  of  "Repoa  Assets" 
inadvertently  induded  "whole  loan 
mortgages  and  interests  therein"  and 
this  phase  is  also  deleted  in  view  of 
possible  reliance  on  this  language, 
however,  the  amendment  of  the 


BEST  COPY  AVAILABLE 
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definitirai  of  "Repo  AMCts"  will  not  be 
immediately  effective. 
■PPICllVl  DATC  February  2. 1989.  The 
definition  of  "Repo  Aaseta"  will  become 
effective  March  27, 1969. 

PON  RMTWR  MPONMATION  CONTACTS 

Lawrence  W.  Hayes.  Deputy  General 
Counsel  for  FSLIC  (202)  377-6428:  or 
Debra  Buie.  Attorney,  OfRca  of  General 
Counsel  (202)  377-6851:  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW^ 
Washingtoa  DC  20552. 
SUPPUMNTANV  WFONMATION;  The 

Board  has  adopted  the  following 
resolution: 

Whereas,  The  Federal  Home  Loan 
Bank  Board  ("Board")  has  considered 
the  particular  importance  of  Repos  (as 
defined  below)  in  providing  Uquidity 
and  funding  for  Western  Savings  and 
Loan  Association,  a  Arizona  chartered 
institution  ("Western"),  the  accounts  of 
which  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ('TSLIC).  and  the  potential 
disruption  to  the  markets  in  such  Repos 
that  could  arise  as  a  result  of  a 
receivership,  conservatorship,  or  similar 
proceeding  with  respect  to  Western, 
which  diuvption  could  have  additional 
negative  effects  on  the  cost  of  the 
funding  and  Uquidity  of  Repo  Assets  (as 
defined  below)  for  other  FSLIC  insured 
institutions  and  institutions  chartered  by 
the  Board;  and 

Whereas,  Hie  Board  as  operating 
head  of  the  FSUC  has  decided,  pursuant 
to  its  powers  under  section  5(d)(ll)  of 
the  Home  Owners  Loan  Act  of  1933.  as  ' 
amended,  and  section  406(c)(3)  of  the 
National  Housing  Act  as  amended,  to 
adopt  the  foUowing  resolutions. 

Now,  Therefore,  the  Board  resolves  as 
follows:  1.  The  Board  commits  that  it 
shall  use  its  powers  under  the  National 
Housing  Act  to  ensure  that  any 
receivership  (and  to  the  fullest  extent 
permitted  by  law,  any  conservatorship 
or  similar  proceeding)  with  respect  to 
Western  shall  be  conducted  solely  by 
the  FSLIC  (and  not  the  Arizona 
Siqierintendent  of  Banks)  as  receiver, 
conservator  or  similar  official 
("Receiver")  under  Federal  law  and 
regulations,  Board  Resolution  No.  84- 
572.  and  these  resolutions. 

2.  The  Receiver  will  perform  all  of 
Western's  obligations  under  Repos 
outstanding  at  the  time  of  its 
appointment  according  to  their  then 
existing  terms  and  conditions  (including 
payment  and  margin  mciintenance 
terms)  and  will  perform  all  obligations 
under  any  New  Repos  (as  defined 
below)  in  accordance  with  their  terms 
and  cmiditions. 

3.  The  Receiver  shall  have  the  power 
to  renew,  extend,  to  modify  any  Repo, 


and  to  enter  into  new  Repos 
(collectively,  "New  Repos").  but  may 
only  exercise  such  power  with  the 
consent  of  the  Repo  counterparty. 

4.  In  any  termination  of  the 
receivership  of  Western  or  disposition  of 
Western's  liabilities  under  any  Repo  or 
New  Repo,  the  Board  and  the  Receiver 
shall  provide  for  the  performance  of 
obligations  and  the  exerdse  of  remedies 
under  Repos  and  New  Repos  in  a 
manner  consistent  with  Board 
Resolution  No.  84-572  and  these 
resolutions. 

5.  Notwithstanding  cmy  other 
provision  of  law,  regulation,  or  these 
resolutions,  if  the  Receiver  does  not 
perform  all  such  obligations  in 
accordance  with  their  terms,  the 
counterparty  to  such  Repos  or  New 
Repos  shall  have  the  absolute  right  to 
exercise  all  if  its  rights  and  remedies 
with  respect  to  such  Repos  and  New 
Repos  (including  liquidation  of  Repo 
Assets). 

6.  In  the  event  of  a  Cross-Default  (as 
defined  below),  a  counterparty  to  a 
Repo  or  New  Repo  shall  have  the 
absolute  right  to  accelerate  the 
repurchase  and  other  obligations 
thereunder  (widiout  notice  to  the 
Receiver)  and  exercise  all  of  its  rights 
and  remedies  with  respect  to  such 
Repos  and  New  Repos  (including 
liquidation  of  Repo  Assets  to  satisfy 
such  accelerated  obligations). 

7.  The  failure  or  delay  of  a 
counterparty  to  exercise  any  of  its  rights 
or  remedies  u{>on  a  failure  to  perform  or 
a  Cross-Default  shall  not  constitute  a 
waiver  of  any  ri^ts  or  remedies  in 
connection  therewith. 

8.  In  connection  with  a  Repo  or  New 
Repo  counterparty's  exercise  of 
remedies  upon  failure  to  perform  or  a 
Cross-Default  neither  the  Board  nor  the 
Receiver  shall  object  to  or  seek  to 
oppose  or  stay  such  exercise  or  assert  or 
seek  to  assert  any  adverse  claims 
(including  stop- transfer  instructions) 
against  the  Repo  Assets  or  any  holder  or 
transferee  thereof  in  connection 
therewith. 

9.  The  Receiver  may  enforce  its  claim 
to  any  excess  received  by  a 
counterparty  upon  the  exercise  of  such 
remedies  over  the  stated  repurchase 
price  (including  interest  to  Uie  date  of 
liquidation  of  the  Repo  Assets)  and 
reasonable  expenses  of  liquidation: 
provided,  however,  that  nothing  herein 
shall  be  construed  to  limit  any  set-off 
rights  that  such  counterparfy  shall  have 
against  any  such  excess. 

10.  Notwithstanding  any  provision  of 
law  or  regulation,  neither  the  Board  nor 
the  Receiver  shall  seek  to  avoid  or 
recover  any  payment  or  transfer  of  Repo 
Assets  or  fimds  made  in  connection  with 


any  Repo  or  New  Repo  or  the 
liquidation  thereof  as  a  preferential 
traiufer  or  fraudulent  conveyance  (other 
than  any  fraudulent  conveyance  made 
by  Western,  voluntarily  or  involuntarily, 
with  actual  intent  to  hinder,  delay  or 
defraud  its  creditors:  provided,  however, 
any  tranferee  of  such  a  transfer  that 
takes  for  value  and  in  good  faith  has  a 
lien  on  or  may  retain  any  interests 
transferred,  and  shall  not  be  subject  to  a 
fraudulent  conveyance  claim  in  respect 
of  such  transfer,  in  each  case  to  the 
extent  that  such  transferee  gave  value  to 
Western  in  exchange  for  such  transfer 
and  provided  further  that  in  no  event 
shall  the  Board  or  the  Receiver  make 
any  such  fraudulent  conveyance  claim 
against  any  Repo  Assets). 

11.  Nothing  herein  shall  limit  the 
power  of  the  Board  or  the  Receiver  to 
make  a  claim  against  a  counterparty 
(but  not  Repo  Assets)  based  on  suc^ 
counterparty's  fraud  or  failure  to 
liquidate  a  Repo  or  a  New  Repo  in  a 
commercially  reasonable  manner.  In 
light  of  the  substantial  volume  of 
Western's  Repos,  the  Board  and  the 
FSLIC  hereby  confirm  that  liquidation  of 
Repo  Assets  over  a  period,  not  in  excess 
of  90  days  from  the  date  of  termination 
of  a  Repo  or  New  Repo,  would 
constitute  a  Uquidation  of  a  Repo  or 
New  Repo  in  a  conunerdally  reasonable 
time,  and  that  the  counterpmfy  shall  be 
entitled  (but  in  the  case  of  a  Repo  only 
from  the  proceeds  of  liquidation  of  Repo 
Assets  or  by  way  of  set-off)  to  interest 
at  the  contract  rate,  accruing  during 
such  period:  provided,  however,  that  a 
liquidation  of  Repo  Assets  at  any  point 
during  such  period  or  after  a  longer 
period  of  time  shall  not  in  and  of  itself 
constitute  a  commercially  unreasonable 
time. 

12.  In  connection  with  any  Repo  or 
New  Repos,  the  Board  and  the  FSUC  in 
its  corporate  capadfy,  each  irrevocably 
waives  compUance  by  counterparties  to 
Repos  or  New  Repos  with  the  FSLIC 
right  or  notice  and  purchase  (12  CFR 
5633-2)  and  the  contractual  language 
required  thereby,  if  applicable  to  any 
Repo  Assets. 

13.  Nothing  herein  shall  limit  the 
exercise  by  a  counterparfy  to  a  Repo  at 
New  Repo  of  its  rights  and  remedies 
thereunder  in  reliance  on  the  Board's 
Resolution  No.  84-572,  which  Resolution 
shall  continue  in  full  force  and  effect 
provided,  however,  that  paragraphs  2. 4. 
5,  6,  7, 8,  la  and  12,  the  proviso  to 
paragraph  9,  and  the  second  sentence  of 
paragraph  11  of  these  resolutions  shall 
not  apply  to  a  termination  of  a  Repo 
prior  to  die  stated  repurchase  or 
maturify  date  therefor  based  solely  on 
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the  appointmfent  of  the  Receiver  for 
Western. 

14.  In  recognition  of  the  reliance 
counterparties  to  Repos  and  New  Repos 
place  and  «vill  place  on  Resohition  No. 
84-572  and  these  resolutions  in 
continuing  to  renew  and  enter  into 
Repos  with  Western,  the  Board  intends 
itself,  the  FSUC  in  its  corporate 
capadfy,  and  the  Receiver  to  be  bound 
by  Res<riution  No.  84-672  and  these 
resolutions,  and  will  not  amend  or 
resdnd  them  without  appropriate  public 
notice  of  at  least  45  days  and  any  such 
amendment  or  rescission  shall  operate 
only  prospectively. 

"Cross  Default"  means,  as  to  any 
counterparfy  to  a  Repo  or  New  Repos. 
(a)  the  failure  by  Western  or  the 
Receiver  to  make  any  payment  of  funds 
or  delivery  of  additional  Repo  Asset  to 
any  other  Repo  or  New  Repo 
counterparfy  when  due.  (b)  the  failure 
by  Western  or  the  Receiver  to  make  any 
payment  of  funds  or  delivery  of 
securities  under  any  "securities 
contract"  or  "commodities  contract" 
(eadi  as  defined  in  the  Federal 
Bankruptcy  Code),  or  interest  rate 
exchange  agreement  when  due,  or  (c) 
such  counterparfy  is  unable  to  finance 
or  sell  under  repa  on  reasonable  terms 
and  conditions,  any  Repo  Assets 
(whether  due  to  market  insecurify.  a 
breach  by  the  Board  of  its  commitments 
hereunder,  or  otherwise). 

"Repo  Assets"  means  assets  that  are 
"liquid  assets"  under  12  CFR  523.10  or 
assets  that  would  be  so  "liquid"  but  for 
their  remaining  term  to  matwify 
"mortgage-related  securities"  (as 
defined  in  section  3(aM41)  of  the 
Securities  Exchange  Act  of  1934). 

"Repo"  means  an  agreement  whether 
docimiented  as  a  purchase  and  sale 
transaction  or  a  secured  loan 
transaction,  by  Western  (or  the 
Receiver,  in  the  case  of  New  Repos) 
pursuant  to  which  Western  or  the 
Receiver  transfers  Repo  Assets  to  a 
counterparfy  that  is  a  registered  broker- 
dealer  (induding  a  registered 
government  securities  bnricer<iealer)  or 
an  affiliate  thereot  the  Federal  Home 
Loan  Mortage  Corporation,  or  (to  the 
extent  that  Repo  Assets  are  securities 
that  are  direct  to  obligations  of  or  that 
are  fuUy  guaranteed  as  to  prindpal  and 
Interest  by  the  United  States  or  any 
agency  thereot  the  Federal  Home  Loan 
Mortgage  Corporation,  m  the  Federal 
National  Mortgage  Assodation)  a 
Federal  Home  Loan  Bank,  against  the 
transfer  of  funds  with  a  simultaneous 
agreement  by  the  counterparty  to 
retransfer  such  Repo  Assets  to  Western 


or  the  Receiver  on  a  date  certain  er  on 
demand  against  the  transfer  of  funds. 

Resolved  further,  that  these 
resolutions  shall  be  effective 
immediately  upon  their  adoption  by  the 
Board. 

Resolved  further,  diat  the  Secretary  to 
the  Board  shaH  forward  diis  resolution 
for  publication  in  the  Federal  Regietar. 

By Hw  Federal  Home  Loan  Bank  Board, 
lohn  F.  Gfaizzooi. 
Assistant  Secretary. 
(FR  Doc.  B»-0100  Filed  2-fr-88;  8.-45  am) 
■UMQ  CODE  cns-ei-a 


GENERAL  SERVICES 
ADMINISTRATION 

AQMtcy  Infonnatiofi  Collection 
ActivMM  UiMtar  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
revise  currendy  approved  infonnatioa 
collection  3000-0121.  Contractor's 
Report  of  Orders  Received,  GSA  Forms 
72  and  72A.  This  information  is  used  by 
GSA  to  estimate  requirements  for  the 
subsequent  year,  evaluate  the 
effectiveness  of  the  schedule,  negotiate 
better  prices  on  future  contracts  based 
on  volume,  and  for  spedal  reports. 

AQCNCV:  Office  of  Acquisition  Policy 
(V).GSA. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Oni9  Adminiitralion 

(Docket  No.  MW-OSN] 


;  Send  comments  to  Bruce 
McConneH  GSA  Desk  Officer,  Room 
3235.  NEOB.  Washington.  DC  20601 
and  to  Mary  L  Cunningham,  GSA 
Clearance  Officer.  General  Services 
Administradoa  (CAIR),  F  Street  at  18di 
NW..  Washii^on.  DC  204(». 

Annual  Reporting  Burden:  Rrms 
responding.  5,962;  responses,  20  per 
year;  average  hoars  per  response.  .264: 
burden  hours.  32.204. 


TON  RmTHDI  MPONMATION  contact: 
Ida  M.  Ustad,  202-560-1224. 

Copy  of  Proposal  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Brandt  (CAIR),  Room  3014.  GS  Bldg.. 
Washington.  DC  20405.  or  by 
telephoning  202-535-7001. 

Dated:  Februaiy  1. 1BB8. 
EaUyCKana. 

Director.  Infonnatioa  Managetneat  Division 
(CAJ). 
[FR  Doc.  80-3039  Filed  2-8-ae;  8:45  am) 


Abbott  LaboratoriM;  ProoHMtol 
Approval  of  Murina*  Starle  Salne 
Solution 

aoCNCV:  Food  and  Dmg  Admfatistration. 
action:  Notice. 

SUyilARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Abbott 
Laboratories,  Columbus.  OH.  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1978,  of  Murine* 
Sterile  Saline  Solution.  The  device  is  to 
be  manufactured  under  an  agreement 
with  Paco  Pharmaceutical  Services,  Inc. 
Lakewood.  N],  which  has  authorized 
Abbott  Laboratories  to  incorporate 
information  contained  in  its  approved 
premarket  approval  application  for  the 
Charter  Labs  Nonpreserved  Saline 
Solution.  FDA's  Center  for  Devices  and 
Radiological  Health  (CIMIH)  notified  the 
appUcant  by  letter  <A  November  8. 1988. 
of  the  approval  of  the  application. 
DATE  Petitions  for  administrative 
review  by  March  IS.  198B. 
ADOagf.  Written  requests  for  copies  of 
the  summary  of  safefy  and  effectiveness 
data  and  petitions  for  administrative 
review  to  die  Dodwts  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20657. 


TON  RJNTHBI  MTONaMTNW  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Healdi  (HFZ-460). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20eia 
301-427-794a 


rANV  NiroWMATIOIt  Qq  Jufy 
28.  ig6a  Abbott  Laboratories. 
ColaralMis.  OH  43215.  submitted  to 
CDRH  an  apidication  for  premarket 
approval  of  Murine*  SterUe  Saline 
Solution.  The  device  is  indicated  for  use 
in  the  rinsing,  heat  disinfection,  and 
storage  of  soft  (hydrophilic)  contact 
lenses.  The  application  indudes 
authorization  frxim  Paco  Pharmaceutical 
Services.  Inc  Lakewood.  N)  08701,  to 
incorporate  information  contained  in  Its 
approved  premarket  approval 
apjrfication  for  the  Charter  Labs  Non- 
preserved  Saline  Solution. 

On  November  8, 1986,  COtlii 
approved  the  apphcation  by  a  letter  to 
the  applicant  frt>m  the  Acting  Director  of 
the  Office  of  Device  Evaluation.  CDRR 

A  summary  of  the  safefy  and 
effectiveness  data  on  wfakh  CDRH 
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based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  ofBce 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
a)RH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

Opportunity  for  Adminittrativa  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.&C  380e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
3eOe(g)),  for  administrative  review  of 
CDRifs  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
can  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  1 10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  March  13, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p jn.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  SUt  554-555.  571  (21 
U3.C  3aOe(d).  3eoj(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Pood  and  Dirugs  (21  CFR  5.10)  and 


redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated  February  1, 1989. 
Walter  B.Gundakar, 

Acting  Deputy  Director,  Center  for  Device$ 
and  Radiological  Health. 
[FR  Do&  89-3055  Filed  2-fr-89;  8:45  am] 
MUJNQ  COM  4M0-01-H 


Haalth  RssourcM  and  S«rvlcM 
Adminictratton 

Adviaofy  CouncNj  llaaUnQ 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
March  1989: 

Name:  National  Advisory  Council  on 
Health  Professions  tlducation. 

Date  and  Time:  March  30-31, 1989, 
9KX)ajn. 

Place:  Conference  Room  E,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20657. 

Open  on  March  30, 9KX)  a.m.-12.'00 
noon. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Council  advises  the 
Secretary  with  respect  to  the 
administration  of  programs  of  Financial 
assistance  for  the  health  professions 
and  makes  recommendations  based  on 
its  review  of  applications  requesting 
such  assistance.  This  also  involves 
advice  in  the  preparation  of  regulations 
with  respect  to  policy  matters. 

Agenda:  The  open  portion  of  the 
meeting  will  cover  welcome  and  opening 
remaiiis,  report  of  the  Administrator. 
Health  Resources  and  Services 
Administration,  report  of  the  Director, 
Bureau  of  Health  Professions,  financial 
management  and  legislative 
implementation  update,  and  futiu« 
agenda  items.  The  meeting  will  be 
closed  at  12.-00  noon  on  March  30. 1989, 
for  the  remainder  of  the  meeting  for  the 
review  of  grant  applications.  The  closing 
is  in  accordance  with  the  provisions  set 
forth  in  section  552b(c)(e),  Title  5  U.S.C 
Code,  and  the  Determination  by  the 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to 
Public  Law  92-463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mr.  James  M.  Hoeven,  Executive 
Secretary,  National  Advisory  Council  on 
Health  Professions  Education,  Room  8C- 
22,  Parklawn  Building.  5600  Fishers 


Lane,  Rockville.  Maryland  20657, 
Telephone  (301)  443-6880. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  February  6, 1988. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  8»-30e2  Filed  2-8-89: 8:45  am] 
t4« 


PubHc  Health  Swvic* 

FlMng  of  Annual  Raporta  of  Fadarai 
Advteory  Commlttaaa 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L  92-463,  the 
Annual  Reports  for  the  following  Office 
of  the  Assistant  Secretary  for  Health 
Federal  Advisory  Committees  have  been 
filed  with  the  Library  of  Congress: 

Health  Care  Technology  Study  Section: 
Health  Services  Research  and 

Developmental  Grants  Review 

Committee; 
National  Advisory  Cotmdl  on  Health 

Care  Technology  Assessment 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Special  Forms  Reading  Room,  Main 
Building,  on  weekdays  between  9KX) 
ajn.  and  4:30  p.m.  at  the  Department  of 
Health  and  Human  Services, 
Department  Library,  Room  G400,  330 
Independence  Avenue  SW., 
Washington,  DC  20201,  telephone  (202) 
245-6791. 

Copies  may  be  obtained  from  Mr. 
James  E  Owens,  National  Center  for 
Health  Services  Research  and  Health 
Care  Technology  Assessment  Room 
18A20.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
telephone  (301)  443-3091.    . 

Dated  January  31, 1988. 
Dooald  E.  Gokbtooe, 

Acting  Director,  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment 
(FR  Doc  89-3101  Filed  2-8-88;  8:45  am] 

aajJNQ  COOC  41M-«7-M 

Statamant  of  Organization,  FuncUona, 
and  Dalagationa  of  Authority 

Part  H,  Chapter  HF(Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  Feb.  25, 1970,  as 
amended  most  recentiy  in  pertinent  part 
at  48  FR  54130.  Nov.  30. 1083)  is 
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amended  to  r^uct  a  retitling  of  an  office 
in  the  Food  and  Drug  Administration. 

FDA  proposes  to  retitie  the  Office  of 
Compliance  in  the  Center  for  Devices 
and  Radiological  Health  as  the  Office  of 
Comphance  and  Surveillance  to  give 
higher  visibility  to  its  postmarketing 
product  surveillance  commitment. 

Section  HF-B  Organization  and 
Functions  is  amended  as  follows: 

1.  Delete  paragraph  o-2  Office  of 
Compliance  (HFWC)  in  its  entirety. 

2.  Insert  new  paragraph  o-2  Office  of 
Compliance  and  Surveillance  (HFWC) 
reading  as  follows: 

(o-2)  Office  of  Compliance  and 
Surveillance  (HFWC).  Advises  the 
Center  Director  and  other  Agency 
officials  on  legal,  administrative,  and 
regulatory  programs  and  policies 
concerning  Agency  compliance 
responsibilities  relating  to  medical 
device  and  radiological  health  activities. 

Develops,  directs,  coordinates, 
evaluates,  and  monitors  compliance  and 
surveillance  programs  covering 
regulated  industry. 

Conducts  field  tests  and  inspections 
when  necessary  for  regulatory  purposes 
and  evaluates  industry  quality  control 
and  testing  programs  to  assure 
compliance  with  regulations. 

Provides  advice  to  Agency  field 
offices  on.  and  manages  Center 
activities  relating  to  legal  actions,  case 
development  and  contested  case 
assistance. 

Designs,  develops,  and  implements 
Center  programs  to  collect  evaluate, 
and  disseminate  medical  device  data, 
including  information  on  injuries  and 
other  experience;  register  device 
establishments:  and  list  products. 

Manages  and  coordinates  Center 
activities  under  the  Government-wide 
Quality  Assurance  and  Bioresearch 
Monitoring  Programs. 

Coordinates  all  field  planning 
activities  and  issues  all  field 
assignments  for  the  Center. 

Provides  technical  support  and 
guidance  in  the  development  and  review 
of  standards  and  regulations,  and  the 
training  of  Federal  and  State  compliance 
personnel. 

Advises  actual  or  potential 
manufacturers  concerning  the 
requirements  of  the  law  and  regulations. 

Date:  January  30, 1989. 
WilfofdJ.ForiNMh, 
Director,  Office  of  Management.  PHS. 
[FR  Doc  80-3102  Filed  2-8-89:  8:45  am) 

■aiJNQ  COM  41W-t-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY^20-0»-412(mO] 

Propoaed  Decertificatton  of  Al  or  a 
Portion  of  the  Powder  Rhrer  Coal 
Production  Re^on  In  Montana  and 
Wyoming 

AQENCV:  Bureau  of  Land  Management 

Interior. 

ACTION:  Public  notice. 


r.  On  December  15, 1988.  the 
Powder  River  Regional  Coal  Team 
(RCT)  recommended  (1)  not  to  initiate 
the  coal  activity  planning  process  within 
the  Powder  River  Region  until  at  least 
the  next  RCT  meeting  and  (2)  not  to 
delete  Musselshell  Yellowstone,  and 
Golden  Valley  coimties,  Montana,  from 
the  region  but  ratiier  to  gain  public 
comment  on  partial  and  total 
decertification  of  the  Powder  River  Coal 
Region.  This  notice  implements  these 
recommendations  in  accordance  with 
the  concurrence  of  the  Director  of  the 
Bureau  of  Land  Management 
DATE  Public  comments  on  the  proposal 
are  requested  on  or  before  April  10, 
1989. 

Aooneas:  Public  comments  are  to  be 
sent  to  State  Director  (925),  Wyoming 
State  Office,  Bureau  of  Land 
-  Management  2515  Warren  Ave.,  P.O. 
Box  1828,  Cheyenne,  WY  82003. 
FOR  RNIflMR  WiromiATlOW  CONTACR 

Don  ftabson,  telephone  307-772-2S71  or 
FTS  328-2571,  at  the  above  address. 

SUaPLEMCNTAIIV  HMHMMATION:  On 

December  15, 1988,  the  Powder  River 
RCT  reviewed  the  need  for  additional 
Federal  coal  leasing  within  the  Powder 
River  Coal  production  region.  The  RCT 
reconmiended  that  no  regional  Federal 
coal  leasing  activity  planning  efforts  be 
initiated  at  this  time.  The  RCT 
reoMnmendation  was  based  largely  on  a 
recognition  of  limited  leasing  interests  in 
the  region,  soft  maiiiet  conditions  for  the 
foreseeable  future,  and  public  input.  The 
Director  of  the  Bureau  of  Land 
Management  and  the  Department  of  the 
Interior  concur  with  this 
recommendation. 

During  this  same  public  meeting,  the 
RCT  reviewed  a  proposal  to  delete 
Musselshell  Yellowstone,  and  Golden 
Valley  counties,  Montana,  from  the 
Powder  River  Coal  Production  region.  If 
deleted,  these  counties  would  have  been 
opened  to  Federal  coal  leasing-by- 
application.  Based  largely  on  public 
discussion,  the  RCT  recommended  not 
to  delete  these  three  counties.  Instead, 
the  RCT  concluded  that  public 
,  comments  should  be  requested  on 


partial  as  well  as  total  decertification  of 
the  Powder  River  Region.  The  remainder . 
of  this  ntoice  explains  the  implications 
of  partial  and  total  regional 
decertification. 

The  Powder  River  Coal  Production 
Region  is  composed  of  Campbell 
Converse,  Crooli,  Goshen.  Johnson, 
Natrona,  Niobrara,  Sheridan,  and 
Weston  counties,  Wyoming,  and  Big 
Horn,  Golden  Valley.  Musselshell 
Powder  River,  Rosebud.  Treasure,  and 
Yellowstone  counties.  Montana.  The 
Powder  River  RCT  guides,  among  other 
things,  the  regional  Federal  coal  leasing 
processes  within  these  counties 
Currentiy,  with  the  exception  of 
emergency  coal  leasing  pursuant  to  43 
CFR  Part  3425,  all  coal  leasing  efforts 
within  the  region  must  be  conducted 
throu^  the  regional  coal  activity 
planiting  process  set  out  in  43  CFR  Part 
3420.  TUs  activity  planning  process  is 
more  expensive  and  time  consuming 
than  coal  leasing-by-application.  Due  to 
the  limited  leasing  potential  and  soft 
regional  coal  maiiiet  conditions,  the 
RCT  has  not  recommended  any  regional 
coal  activity  planning  efforts  in  the  past 
5  years.  However,  a  small  number  of 
apparently  viable  coal  leasing  interests 
have  been  recognized  in  the  region 
during  the  past  5  yean.  These  leasing 
interests  have  not  been  pursued  because 
no  regional  coal  activity  planning  has 
been  pursued. 

However,  if  the  region  were  partially 
or  totaUy  decertified,  then  ttiese  areas 
would  be  opened  to  leasing-by- 
application  pursuant  to  43  CFR  3425.1-5. 
Lease  appUcations  could  then  be 
generally  processed  in  approximately  1 
year,  ratiier  than  the  3  year  minimum 
timeframe  necessary  for  regional  coal 
activity  planning  to  result  in  a 
competitive  lease  sale.  Partial 
decertification  would  be  implemented 
by  removal  of  Musselshell  Yellowstone, 
and  Golden  Valley  counties,  Montana, 
from  the  region.  Tlie  RCTs  oversight  of 
leasing-by-appUcation  in  these  diree 
counties  could  be  retained  via  RCT 
charter  modification.  The  remainder  of 
the  region  would  remain  as  it  is  and. 
therefore,  be  subject  to  the  regional  coal 
activity  planning  process. 

Total  decertification  would  be 
implemented  by  removal  of  all  counties 
from  the  region.  The  RCT  would 
recommend  to  the  Secretary  of  the 
Interior  to  revise  its  charter  to  allow  it  to 
guide  leasing-by-application  within  the 
region.  The  revised  charter  would  have 
a  provision  to  allow  for  the  re- 
establishment  of  the  regional  activity 
planning  process,  should  maricet 
conditions  strengthen  and  more 


/  VoL  BC  Wo.  »  /  Thuraday.  Pebrany  Ol  um  f  Wotfoet 


wideipmd  ragkmal  iMcing  agaiii 

The  reMon  for  tlie  RCTt  propoMl  of 
partial  and  total  daoertiflcatkm  is  to 
allow  for  an  acconunodation  of  tiie 
limitad  leasing  potential  within  the 
■ubject  areas,  during  the  current  soft 
coal  market,  and  with  the  maximum 
administrative  efficiency  (i.e.,  time. 
Federal  parsonnel,  and  Federal  funds). 

The  RCT  will  reriew  all  public 
responses  to  tfds  notice  at  the  next  RCT 
meeting  in  198S.  Based  on  public  input 
and  regional  coal  leasing  needs,  the  RCT 
will  develop  at  its  next  public  meeting,  a 
recommendation  on  whether  to  (1)  keep 
the  region  in  tact  (no  change],  (2) 
partiaOy  decertify  the  region  and  aUow 
for  coal  leasing-by-application  with  RCT 
oversight  in  Musselshell,  Golden  Valley, 
and  Ydlowrstone  counties,  Montana,  or 
(3)  decertify  the  entire  region  thereby 
allowing  leasing-by-application 
throughout  the  region  with  RCT 
oversight  Public  comments  and 
suggestions  are  requested  on  these 
proposals  within  flO  days  of  the  date  this 
notice  is  pubtisbed  in  the  Federal 
Raglstsr.  Comments  are  requested  to  be 
sent  to  die  address  above.  The  public 
RCT  meeting  during  which  Um  RCT  will 
devdop  its  recommendatiaaa  on  partial 
or  total  decertification  will  be 
announced  in  a  subsequent  Fadsial 
Register  notice. 


{ AZ  Oat-4>-M1«-1»4ArO;  AZA-nCTf) 


Otm:  March  8, 1989. 


Kayl 

StatB  Director. 

(PR  Doc  89-3122  POed  a-a-Sft  8:46  am] 
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1  Bureau  of  Land  Management. 
Interior. 

ikCnON:  Notice  of  meeting  cancdlation. 

mmmun:  Notice  is  hereby  given  that 
the  Sosanville  District  Advisory  Council 
meeting.  originaDy  scheduled  for 
Tuesday,  February  14, 1969  has  been 
cancelled.  The  meeting  will  be 
reacfaednled  at  a  later  date. 


kTION  CONTACTS 
Jeff  Fontana  at  910-2S7-«3n. 

Robert  I.  ghecve. 

ActmgDiatrictManagar. 

(PR  Doc  8Q-ai2S  FUwl  ».«-8a(  8:45  am) 


action:  Notice  of  Receipt  of 
Conveyance  of  Mineral  Interest 
Application. 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  the  Act  of  October  21, 
1976, 90  Stat  2757,  Lakeview  Qfy,  Inc. 
has  applied  for  conveyance  of  the 
mineral  estate  described  as  follows: 

GIU  and  Salt  Rivw  Mwidiaa,  Aiiaaaa 

T.eR.R.2R 

Se&9( 

Sec  13: 

Sec.  14: 

Se&lS: 

Se&22: 

Sac.  23; 

Sec  24: 

Sec  27. 
T.6N.,R.3R, 

Sec  19. 

Containing  approximately  8,000  acres. 

Additional  information  concerning 
this  application  may  be  obtained  bwn 
the  Area  Manager.  Phoenix  Resource 
Area,  Phoenbc  District  Office.  2015  West 
Deer  Valley  Road.  Mioenix.  Arizcma 
85027. 

Upon  publication  oS  this  notice  in  the 
Federal  Regbtar,  the  mineral  interesta 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  e&ct  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
bom  the  date  of  fifing  of  die  application. 
January  11. 1960,  whidiever  occurs  first 
Henri  K.1 


Acting  DiMtrict  MaaagBT. 
Date:  February  1. 1980. 
[FR  Doc  89-3121  niad  ».a-89: 8:46  ami 
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upanmg  or  LanosMomMM 

AOmcv:  Bureau  of  Land  Mangement 

Interior. 

action:  Notice. 

9UMllAirv;  This  action  revokes 
Recreation  and  PubUc  Purpose 
Classification  MTM  55885  and  opens  the 
lands  afiiected  to  the  operetion  of  the 
public  land  and  mining  laws.  They  have 
been  and  remain  open  to  mineral 
leasing. 


ktkm  contact: 

Loren  dade.  BLM  Miles  City  District 
Office.  PX).  Box  94a  Miles  Qfy. 
Montana  SOaOl.  406-232-4331. 

supfinmTAiiv  mtonmatioic  llie 
Recreation  and  Public  Purpose  Act 
classification  effected  by  die  Initial 
Classification  Decision  of  September  15, 
1982,  for  the  following  described  lands  is 
hereby  revoked  as  provided  for  in  43 
CFR2450A 

Prindpal  Meridlaii 

T.  9  S,  it  55  E.,  Sectioii  sa  That  part  of  let 
5  (foruieriy  lot  2)  described  my  eietes  and 
bounds  as  foUowrs:  Commencing  at  a  point 
200  feet  east  of  tlie  west  quarter  comer 
thence  S  89*  55'  E  SOO  fU  thence  N  0*  S'  W  250 
ft.,  thence  N  88*  56'  W  SOO  ft,  thance  S  0*  5'  E 
250  ft.,  to  the  point  of  Beginning  excapting 
tlierefrom  lot  B. 

The  area  described  contains  1.53  acres  in 
Carter  County. 

1.  At  9  a.m.  on  March  3, 1989,  the  land 
will  be  opened  to  operation  of  the  public 
land  laws  generafiy,  subject  to  valid 
existing  rights,  the  provieioBs  of  existing 
withdrawals,  and  die  requirements  of 
applicable  law.  All  raiM  applications 
received  at  or  prior  to  March  3, 1960 
shall  be  considered  as  simnhaneousfy 
filed  at  that  time,  llioee  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 

2.  At  9  ajn.  on  March  3, 1969,  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws. 
Appropriation  of  any  of  die  lands 
described  in  diis  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  onaudiorized.  Any  such 
atiempted  appropriation,  induding 
attempted  adverse  possession  under  30 
U.S.C  section  38  riiall  vest  no  rights 
against  the  United  States.  Acta  required 
to  establish  a  location  and  to  initiate  a 
ri^te  of  possessiai  are  governed  by 
State  law  where  not  in  conflict  widi 
Federal  Law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  across 
possessory  ri^te  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Date:  Febmary  1 1889. 

Mat  KOUanbadi, 

DiMtrict  Manager. 

(PR  Doc  80-^123  nied  2-8-8B;  8:46  am] 
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(R>-»4»-06-47M»-121 

hWw;  FMng  of  Plate  oT  Survn 

The  plat  of  survey  of  the  following 
desoibed  land,  was  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management  Bosie.  Idaho,  effective 
lOM)  a.m.,  February  2, 1989. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
sttbdivisional  lines,  the  subdivision  of 
section  9,  and  the  survey  of  the  center 
line  of  tile  right-of-way  of  State  Route 
No.  28  in  section  9,  T.  9N.,  R.  30  E.,  Bosie 
Meridian.  Idaha  Group  No.  772,  was 
accepted  January  3a  1980. 

This  survey  was  executed  to  meet 
certain  admihistrative  needs  by  tUaf  - 
Bureau. 

All  hiquiries  about  dris  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management  3380  Amoicana 
Terrice,  Borie,  Idaho,  8370a 

Febmary  2. 1980.  -'    . 

Dnaas  B.  Olaaa. 

Chief  CadattralSurreyor  for  htaho 
(PR  Doc  89-8ia<  Piled  2-6-89;  8:45  ami 
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PropoMd  Modillcatton  and 
mwwaiiHiiiuii  oi  wnnarawM!  MuiNia 

Pebruaiy  2. 1989. 

:  Bureau  of  Land  Management 


Interior. 
action:  Nona. 

^mmnwr.  The  US.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years  Public 
Land  Order  3858,  which  withdrew  lands 
in  the  Coconino  and  Apache  National 
Forests.  This  notice  pertains  only  to  the 
lands  within  the  Coocmino  National 
Forest  Anothw  notice  will  be  published 
at  a  later  date  for  the  land  located 
within  the  Apache  National  Forest 

The  lands  continue  to  be  utilized  for 
the  purpose  for  \i«diich  they  were 
withdrawn,  that  of  protecting 
archaeological  sites.  The  sites  covered 
by  the  withdrawal  on  the  Coconino 
include  the  Chavez  Pass  Ruins,  TOXXi 
acres;  die  Clear  Creek  Ruins,  82.08  acres 
(a  resurvey  and  designation  of  loto  in 
the  area  increased  the  size  from  Saoo 
acres  to  82.06  acres,  and  the  Winona 
Ruins,  160.00  acres. 

It  is  anticipated  that  there  will  be  no 
change  in  land  use.  The  Forest  Service 
proposes  that  the  lands  will  remain 
closed  to  operation  of  the  mining  laws 
onfy. 


DATB  Commente  to  this  notice  should  be 
received  by  May  la  1960. 

Wfinwii.  Commente  should  be 
addressed  to  the  Arizona  State  DirectcMr, 
BLM.  P.O.  Box  16663,  Phoemx.  Arizona 
85011. 


Minerals  ManagMMfit  Sorvleo 


tTNM  contact: 
John  Mazes,  BLM.  Arizona  Stete  O^oe, 
P.O.  Box  16563.  Phoenbc  Arizona  65011. 
602-241-5531. 

SUWUMBfT ARV  nwonhation:  The 
Forest  Service  proposes  diet  FLO  3858, 
withdrawing  lands  fitun  mining  claim 
location  for  an  indefinite  period  of  time 
be  modified  and  continued  for  a  period 
of  20  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  197a  90  State.  2751, 43  U.S.C 
1714,  insofar  as  it  affecte  die  following 
described  lands  in  die  State  of  Arizona: 

Gila  and  Salt  River  MaridiaB 
T.16N.,R.11E.. 

Sec  IZ  ptn.  SW\^ 

Sec  13,  ptn.  NWV4. 
T.13N.,R.5Em 

Sec  11,  ptn.  SWM. 
T.21N..R.9E.. 

Sec  It  ptn.  SE^ 

Sec  12.  ptn.  SW%: 

Sec  13,  ptn.  NW^ 

Sec  14.  ptn.  NEV«. 

The  areu  described  contain  312.08 
acres  in  Coconino  and  Yavapai 
Coimties. 

The  purpose  of  the  withdrawal  is  to 
protect  valuable  archaeological  sites 
from  prospecting  and  disturbance 
caused  by  mining  operations. 

For  a  period  of  90  days  bom  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connecton  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  BLM  will 
imdertake  such  investigations  as  are 
necessary  to  determine  the  existing  and 
potential  demand  for  the  land  and  iU 
resources.  A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  modified  and 
continued  and.  if  so,  for  how  long. 
Notice  of  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  final  determination  is  made. 
Lany  P.  Bauer, 

Deputy  State  Director.  Division  of  Mineral 

Reeourcea. 

(FR  Doc  80-3125  Filed  Z-^-tOi  B.-45 1 
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Document 

AOCNCV:  Minerals  Management  Service. 
AcnONE  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


:  Notice  is  hereby  given  diat 
Elf  Aquitaine  Petroleum  has  submitted  a 
DOCD  describing  the  activities  it 
pnqioses  to  conduct  on  Lease  OCS-G 
940a  Blodc  167,  West  Cameron  Area, 
ofbhore  Louisiana.  Proposed  plaqs  for 
the  above  area  provide  for  the 
develo|Hnent  and  production  of 
hydrocarbons  with  support  activittes  to 
be  conducted  from  an  existing  ondiore 
base  located  at  Cameron,  Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  January  31. 196a 
Commente  must  be  received  within  15 
days  of  the  publication  date  of  this 
Notice  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADONCSMt:  A  copy  of  the  stdiject 
DOCD  is  available  for  public  review  at 
die  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Blmwood 
Park  Boulevard.  Room  114.  New 
Orieans,  Louisiana  (Office  Hoars:  8  a  jn. 
to  4:30  pjn..  Monday  throogh  Friday).  A 
copy  of  die  DOCD  and  die 
eccompenying  C(»sistency  Certificatiaa 
are  also  available  for  pubfic  review  at 
the  Coastal  Management  Section  Office 
located  mi  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4ih  Sti«et  Baton  Rouge, 
Louisiana  (Office  Hours:  8  ajn.  to  4:30 
p.m.,  Monday  throu^  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70606. 


kTiON  contact: 

Michael  J.  Tolbert  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit 
Telephone  (504)  736-2867. 


supplementamv  egpimaTiON.  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  197a  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  {  930.61  of  Title  15  of 
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the  CFR,  that  the  Coastal  Managonent 
Saction/Looisiana  Department  of 
Natural  Reaources  is  reriewing  die 
DOCD  for  consistency  with  the 
Looiaiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  uie  Minerals 
Management  Service  makes  information 
contained  hi  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1968 
(53FR1060S). 

Thoae  practices  and  procedurea  ate 
set  out  hi  revised  1 25034  of  Tide  30  «rf 
the  CFR. 

Date:  Pebraaiy  IMtn. 


h 

HtgioHaJDuwctor,  Gu/fofMadco  OCS 

Magkm. 

[PR  Doc.  M-aOtt  Fttad  S-»-Mt  Mft  sail 


K  Mliierais  Mwnag^m^gf  Service. 

:  Notice  of  the  Receipt  of  a 
Proposad  DeveiopnieBt  Operattona 
Coardiiiation  DDcament  (DOCD) 


;  Notice  ia  hereby  givai  diat 
Hall-Houston  Oil  CooqMny  has 
submitted  a  DOCD  describing  the 
activitiea  it  propoaaa  to  conduct  on 
Lease  OCS-G  5727.  Block  2M.  Main 
Pass  Area,  offdiors  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  th« 
development  and  proAiction  of 
hydrooubons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Venice.  Louiaiana. 
OATC  The  subiect  DOCD  waa  deemed 
submitted  on  January  31,  IflBO. 
Comments  mnst  be  received  within  15 
days  of  die  publication  date  of  this 
Notice  or  15  days  after  die  Coastal 
Management  Section  receives  e  copy  of 
the  plan  from  the  Minerals  Management 
Service. 


:  A  copy  of  the  subject 
DOCD  is  available  for  pubUc  review  at 
the  PubUc  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerala 
Management  Sorvice,  1201  Efanwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  ajn. 
to  4:30  pjn..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  die 
accompanying  Consistency  Certification 
are  also  availaUe  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  die  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street  Baton  Rouge, 
Louisiana  (Office  Horns:  8  eon.  to  4:30 
pjn.,  Monday  through  Friday).  The 


public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Poet  Office  Box  44487,  Beton 
Rouge,  Louisiana  70806. 


kTION  CONTACTS 

Michael ).  Tolbert;  Minerals 
Managnnent  Service.  Gulf  of  Mexk» 
OCS  Region.  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit: 
Telephone  (604)  736-2867. 
•UPnUHNTAIIV  WFOWMATIOli:  The 
purpose  of  this  Notice  is  to  inform  the 
puUic  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  diet  the 
Mnerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
diat  it  is  available  for  pobUc  review. 
Additiooafiy,  dds  Notice  is  to  faiforra  die 
pubUc,  pursuant  to  I  Section  S304n  of 
ntle  15  of  die  CFR.  diat  die  Coastal 
Management  Sectioa/Louisiana 
Department  of  Natural  Resources  is 
reviewing  the  DOCD  for  consistency 
with  the  Louisiana  Coastal  Resources 
Program. 

Revised  rules  governing  practices  and 
procedures  under  iidiich  the  Kfinerals 
Management  Service  makes  infcmnaticm 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  hiterested 
parties  became  effective  May  31. 1988 
(53  PR  10806). 

Those  practices  and  procedures  are 
set  out  hi  revised  i  250.34  of  Tide  30  of 
the  CFR. 

Date:  Fefacuaiy  1.  IMft 


I. 

Regional  Director,  GulfofMexico  OCS 

(PR  Doc  a0-«n7  Filed  2-5-88;  8:45  am) 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

MivNory  wommiTOe  on  votumary 
Forvign  Ak^  Mooting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Vohmtary  Foreign  Aid  (ACVFA)  on 
Tuesday  and  Wednesday  March  14-15, 
1060.  The  topic  to  be  discussed  is  "The 
Year  1980:  The  Economic  Pohcy  Context 
Shaping  International  Voluntarism." 
Date:  Mardi  14-15. 1980. 
Time:  Tuedsay,  March  14: 24)0  pjn.-5:30 

pjn. 
T^me:  Wednesday,  March  15: 9:00  ajn.- 

3:30  p.m. 
Place:  The  National  Press  Club,  14th  and 

F  Streets,  NW.  WasUngton,  DC  20045. 

The  meeting  is  free  and  open  to  the 
public.  However,  NOTIFICATION  BY 


MARCH  ig  1989  THROUGH  THE 
ADVISORY  COMMITTEE 
HEADQUARTERS  IS  REQUIRED. 

Persons  wishing  to  attend  the  meeting 
must  call  Melissa  Nuwaysir.  (703)  875- 
4407,  or  write,  not  later  dian  March  10 
Hie  address  ir  The  Advisory 
Committee  on  Vdnntary  Foreign  Aid. 
Room  306,  SA-8,  Agency  for 
International  Devriopment  Wariiington, 
DC  20623. 

Date:  )anaaiy  28, 1988. 
IVnasA-llcKay, 

Deputy  AeueantAdmiiuetratar far  Prirate 
and  Voluntary  Coapetatiea.  Aiieev  for  Food 
for Peooe  and  Vohmtary  Anittanne. 
(PR  Doc.  a0-80«3  FUad  »-•-«;  »«5  am] 
I  oooe  siis-ei-M 


MTERaTATE 


[Docfcsl  No.  AB-8  (Sub-No.  300)1 


Burlington  Nortliom  RolroodOoi$ 
AlMndowMNi  of  RiMrood  In  Crawtocw 
ond  Liliotto  Counlloo,  ICP,  rhulnoB 

The  Commission  has  found  that  the 
public  convenience  and  necaaaity  permit 
Burlington  Northern  Railroad  Company 
to  abandon  its  28y8  Bilea  of  raUrood 
between  nikpoat  146.70  near  Cherakao 
and  milepost  172J0  neer  West  Parsons 
in  Crawford  and  Labette  Counties,  KSw 

A  certificate  will  be  issued 
authorizing  abandonment  unless  wridtiB 
15  days  after  this  publicatian  the 
Commission  also  finds  diat  (1)  A 
financially  respmsibie  person  haa 
offered  financial  aasjstance  (through 
subsidy  or  purdiaae)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  widi  the  Commission  and  served 
on  the  applicant  no  later  than  10  dajps 
from  the  publication  of  this  Notice.  The 
following  notation  must  be  typed  in  bold 
face  on  the  lower  left-hand  coiner  of  the 
envelope:  "Rail  Section,  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  40  U.S.C  10006 
and  40  CFR  1152.27. 

Dedded:  Pebntaiy  1. 1988. 

By  the  CommiMion.  Qiainnan  Gradison. 
Vice  Chaimian  Simmons,  Commissionen 
Ancke,  Lambdey.  and  PhiUpa. 
Norata  I.  MoGea. 
Secretary. 
[PR  Doc.  8»-a07S  PUed  2-B-«8;  k4i  am] 
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[I 


CMcogo  ond  North  Wootom 

lOOL    Abondowiioiil 


Chippoora  County,  Wl;  Hndtago 


The  Coasmiasfam  has  fond  that  the 
public  conseuiunije  and  necaaaity  permit 
Chicago  and  Nordi  Western 
Transportation  Compaigr  to  abandon 
19.7  nriies  of  railroad  between  Norma 
(milepost  3.4)  and  Cornell  (milepost 
23.1),  in  CUniewa  County.  WL 

A  certificate  nriil  be  iaanad 
■uthoiiiiag  "Kat^^pwiwa^ft  imiggf  witUn 

15  days  afier  this  puUicatkm  die 

Commission  also  fiods  that:  0)  o 
finandaHy  responsible  person  has 
offered  financial  assistance  (trough 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fiAy 
compensate  IherailrDad. 

Any  Hnaneiai  asststance  ofnr  most  be 
filed  wMh  tikeXSeomisslon  «ul  served 
on  dK  appttcant  no  laler  than  10  days 
from  dm  peMicatien  of  this  Notke.  Ylie 
following  aotation  oMut  be  typed  in  boM 
face  on  dm  lowwr  left-hand  oomer  of  die 
envelapo:  nUfl  Secdan.  AB-CMtA."  Any 
offer  praeiaosli  BMde  — st  be  i 
widiin  Mb  l»^  potod. 

Information  and  procedures  i^^ 

finandd  aosistanoe  ibr  contiBiwdvai 
aeryice  oxsoBBtained  in  40  ULSXL  USOi 
and  40  era  115227. 


Bird 

VioeChaimaa 

Andra.  LMatw^  and  Ailliia. 

Lambotey  cooavred  in  (be  rasnh. 

Norala  R.  MoGsa. 

Secretary. 

[PR  Do&  88-3808  nfad  2-8-68: 8:«S  am] 


Fodorai  Bunou  Of  bwootlgatlon 


In  accordance  with  the  provisions  of 
the  Federal  Advisoiy  Committee  Act  (5 
U.S.C  App.  2),  and  Tide  41,  CFR  101- 
6.1015,  die  Director.  FBL  widi  the 
concurrence  of  the  Attoraey  GenecaL 
'  has  determined  that  the  renewal  of  the 
.Nanonal  Crime  InfanBatSon  Center 
(NOCIAdeisaryftilicyttBaidistethe 

peifiwiinMBSofdtleshnpoaedapoBdw 
FBI  by  laiK.«ad  herabf  jjaas  nodoe  of 
its  renewal 


The  Boofd  locemmeods  to  the 
DirectOT,  FBL  general  policy  with 
respect  to  Ine  ^ihMophy.  concept,  and 
operattonal  principles  of  the  NCIC 
psrHrolMJy  ths  sys>sn's  rr  latiimohip 
widi  hical  aid  stole  criniflMd  pndoe 


The  Baoid  oonsists  of  thirty  i 
of  which  twenty  are  dected  froa  Stale 
and  local  eriminal  jostioe 
repreaentatiwes;  six  are  appointed  by  Ih 
Director;  FBI  oonsistiog  of  two  1 
each  froB  the  Metal  pnoccutaciaL 
and  ooneetianal  aogmeots  of  the 
criffliaai  Instioe  eonununi^  four  are 
repreaentatfvas  of  ciiadnoi  justioe 
professional  aaaoriations,  eg.. . 
Probation  and  Psrale  Aaoociott 
National  ^terifPs  Assodation.  J 
District  Attorney's  Association,  and  ^ 
IntematicNial  Association  of  Chiab  of 
Police. 

The  Board  fimotinnB  solely  as  aa 
advisory  bod|r  in  mmfiimnoe  widi  the 
IMtivisions  of  the  Federal  Advioory 
Committee  Act  Its  charier  wiH  be  filed 
in  accordance  with  the  provisions  of  the 
Act 

Interested  persons  are  invited  to 
submit  commeniB  reyaidiog  tfao  lanowal 
of  the  National  Crime  InfocomtioB 
Center  (NCIC)  Advisoiy  Policy  Board  to 
Mr.  William  A.  Bayse,  Committee 
Man^gemaot  Liaison  Officer.  Technical 
Services  nvidon.  Federal  Bureau  of 
Investlgatian.  Wwshingtnn.  DC  20635. 
telephone  number  202-324-5350. 

¥mmm%9eedkim,  ' 

Director. 

[PR  Doc  8B-a078  Filed  2-«-a8:  fi4S  aai^ 


NATKmAL  FOUNDATIOM  ON  THE 
ARTS  AND  THE  HUMAMTIES 


AOCNCv:  National  Endo%vment  for  the 

Humanities. 

action:  Notice  of  meetkigs. 


:  Pursuant  to  the  provisions  of 
the  Advisoiy  Committee  Act  (Pub.  L  02- 
463,  as  amended],  notice  is  hereby  gjven 
that  the  foDowing  meetii\gs  of  the 
Humanities  Panel  will  be  held  at  the  OH 
Post  Office,  1100  Pennsyivania  Avenue. 
NW.,  Washington.  DC  2Xf50d. 
RM  FunMEO  JNFomoTiON  contact: 
Stq)h«i  I.  MoCleaiy,  Advisory 
Committee  Management  Officer. 
National  Esdowmaat  for  the 
HwmHnifies.  Waahingtoa  DC  20500: 
telephone  202/786-0322. 

:ne 
.lamibrthei 
of  panels 


and  raroo— MMloliiiii  on  appBcetions  for 
finandal  assistance  under  die  National 
Foundation  on  Ae  Arts  and  the 
Humanities  Act  of  1966,  as  amended, 
including  disai  ssiew  ef  iafermation 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  die  propoaed 
meetings  will  consider  infotmatioo  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  priviloped 
or  confidential;  (2)  iatonnatinn  of  a 
personal  nature  &e  disdosare  of  adiich 
would  constitute  a  clearly  unwarranted 
invasion  at  personal  piivacy:  or  (3) 
informatioo  the  diacloauie  of  whidi 
would  significandy  frastrate 
implementation  of  proposed  agenqr: 
pursnnnt  to  auAority  granted  aia  bf  die 
Chainnan'a  Delegation  of  Authority  to 
Qose  Advisory  CoBOiiitee  MeetiqgB, 
dated  Jaaaaiy  li.  197iL  I  have 
determined  fliat  these  mertiop  win  to 
closed  to  the  puhlie  parsaaat  to 
•obsedions  (cN4);  M  and  (9XB)  of 
secticM  SS2b  d  Title  5,  United  Stataa 
Code 


Tlaio:  MM  a  AL  la  SM  pjB. 

Room:  430. 

Aiq^raBr  Tim  meeting  wffl  review 
appooations  swnittad  to  tiie 
Humanities  Profects  in  libraries  and 
Ardiives  Program,  Dfvisnn  oi  General 
Programs*  for  preiecta  tsegmning  i 
Octooer  x,  i^08> 

2.Ztete:Man:h6-7,18ea      ) 

TTiTie:  8:30  ajn.  to  Sfll  pm. 

Room- 430. 

Aqpraar  Ihie  aaeeting  wiM  1 
appUcationa  oabnalted  to  tke 
Preservalien  ftogram.  Office  of 
Preservation,  far  proiects  I 
|uly  1. 1088. 

3.  Date:  March  la  1908. 
Time:  11:30  ajn.  to  S.-00  pan. 
Axun:43a 

AtJigram:  This  meeting  wiU  review 
applicatioBS  sabmitted  to  the  U.Si. 
Newspaper  Rograao.  Office  of 
Preservation,  for  projects  beginniog  after 
Julyl.l90a 

4.  OoSer  idafdi  13-14, 1880. 

Time:  0:80  a.m.  to  SM  p  jn. 

Roem:4M. 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Preservation  Program,  sobndtted  to  the 
Office  of  Preservation,  for  projects 
beginning  after  July  1, 1988. 


AdviaoryCtiimaiMee  Ataa^gemmit€3ffioer. 
[FS  Dae  M^MMinad  l-S-Bft  B9«»  aad 
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NATIONAL  SCIENCE  FOUNDATION 

MeeMnQ  to  ComnMnt  on  Uie  FIret 
niennlel  nevlalon  of  the  U.S.  Arctic 
Reeeofctt  Ptans  MeetinQ 

In  accordance  with  the  Arctic 
Research  and  Policy  Act  of  1984,  Pub.  L 
08-373,  the  Nationed  Science  Foundation 
announces  the  following  meeting: 

Name  of  Meeting:  First  Biennial 
Revision  of  the  U.S.  Arctic  Research 
Plan — Opportunity  to  Comment. 

Date  of  Meeting:  March  2. 1989, 9:00 
am  to  12:00  pm. 

Place:  Anchorage,  Alaska  (Federal 
Bldg.,  222  W.  7th  St,  Rm.  C-122). 

Purpose  of  Meeting:  Section  109(a)  of 
the  Arctic  Research  and  Policy  Act 
requires  a  biennial  revision  of  the  Plan 
(due  in  July  1989).  Section  100(a]  of  the 
Act  further  requires  the  Interagency 
Arctic  Research  Policy  Committee  to 
consult  with  a  number  of  groups  during 
development  of  the  Plan.  The 
Interagency  Committee  and  its  staff  and 
world^  groups  have  prepared  a  draft 
revision  to  the  Plan,  which  will  be 
available  for  review  in  the  following 
locations  in  Alaska  from  February  15- 
Marchiai980: 
Anchorage,  Alaska:  The  Alaska 

Resources  Library,  Federal  Building. 

222  W.  7th  St^  1st  Floor 
Juneau.  Alaaka:  The  Alaska  State 

Library,  State  Office  Building. 

entrance  on  4th  Street,  Circulation 

Desk.  Bth  Floor 
Fairbanks,  Alaska:  The  Rasmusen 

Library,  University  of  Alaska. 

Fairbanks,  Reserve  Desk. 

Representatives  of  the  groups  named 
in  section  100(a)  of  the  Act  (Arctic 
Research  Commission.  Governor  of 
Alaska,  residents  of  the  Arctic,  the 
private  sector  and  public  interest 
groups)  as  well  as  members  of  the 
general  public  are  invited  to  obtain  a 
copy  of  the  draft  revision  for  review, 
and  to  bring  any  comments  they  may 
have  to  the  meeting.  Staff  of  the 
Interagency  Committee  will  be  present 
to  receive  comments  and  answer 
questions. 

The  biennial  revision  to  the  Arctic 
Research  Plan  is  organized  to  address 
research  needs  in  the  following  areas: 

1.  Arctic  Oceans  and  Marginal  Seas 

2.  Atmosphere  and  Climate 

3.  Land  and  Offshore  Resources 

4.  Land-Atmosphere  Interactions 

5.  Engineering  and  Technology 

6.  People  and  Health 
Coordinated  interagency  efforts  and 

supporting  programs  are  also  discussed. 
These  include:  AtmosphereOcean  and 
Atmosphere-Land  interactions,  human 
adaptation,  data  and  information 


systems,  logistics,  and  international 
activitiet. 

Public  Participation:  This  meeting  is 
open  to  the  public.  Comments  from 
representatives  of  groups  named  in  the 
Arctic  Research  and  Policy  Act  are 
encouraged.  Written  comments  may  be 
submitted  to  the  address  below  by 
March  la  1989. 

For  Further  Information:  U  you  would 
like  to  review  a  copy  of  the  biennial 
revision,  but  are  unable  to  visit  one  of 
the  above  locations,  please  write  to  the 
following  address:  Arctic  Resecuch  Plan. 
National  Science  Foundation,  1800  G 
Street,  NW..  Room  62a  Washington,  DC 
20550,  or  call  (202)  357-7817. 

Information  will  be  available  after 
February  13, 1989. 

Costs:  None. 
Jwry  Brawn, 

Head,  Arctic  Staff  (for  the  Interagency  Arctic 
Research  Policy  Conunittee),  Division  of 
Polar  Programa,  National  Science 
Foundation. 
[PR  Doc  88-3115  FUfld  2-«-88;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  lto.80-20C] 

SouttMcn  CaWonila  Edtaon  Co.  and 
San  DIogo  Qas  and  Electric  Co.,  San 
unonv  iwciear  ueneraDng  simon, 
unn  no.  ij  cnvironinefiiai  Aaeeeeineni 
■na  riiueiy  of  no  wgnniGani  mipeci 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisionoal  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al..  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  is  a  request 
to  revise  Technical  Specification  3.5.1 
and  Table  2.1  to  incorporate  revised 
steam/feedwater  flow  mismatch  reactor 
trip  setpoints  and  revised  limiting 
conditions  for  operation.  The  reactor 
trip  on  steam/feedwater  flow  mismatch 
would  occur  on  either  high  or  low 
mismatch  of  25%  when  the  reactor  is 
above  50%  power.  Below  60%,  the  trip 
would  not  activate,  but  reactor 
protection  would  be  provided  by  a  50% 
setting  on  pressurizer  level  which  would 
be  active  at  all  power  levels.  The 
proposed  changes  are  designed  to 
correct  a  single  failure  deficiency  in  the 
steam/feedwater  flow  reactor  trip 


circuit  identified  in  an  eariier  report 
dated  November  20, 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  implement  the  changes  described 
above  and  thereby  correct  a  single 
failure  deficiency  in  the  reactor 
protection  system. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident  Consequentiy,  any  radiological 
releases  resulting  from  an  accident 
would  not  be  significantiy  greater  than 
previously  determined,  llie  proposed 
amendment  does  not  otherwise  affect 
routine  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment  The 
Commission  also  concludes  that  the 
ptopoaed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  efOuents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  January  17, 1969  (54 
FR 1806).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station,  Unit 
No.  1.  dated  October  1973. 
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TneNSC  ilaBhas  reviewed  the 
liueusecTs  request  that  npportt  fte 
proposed  amendment  The  NRC  staff  did 
not  connit  other  agencies  or  persons. 

Finding  of  No  S^riSceat  inpact 

The  Commission  has  determined  nod 
to  prepare  an  environmentel  impsct 
stataBMot  inr  the  pnpoeed  amendmettt. 

Based  upoa  Ibe  foregoing 
fanimenwtai  assresmmt.  fhr 
Commission  concludes  that  (he 
proposed  acttoa  wiM  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  appdicatign  for 
amendment  dated  November  11, 1988, 
wUdi  is  avaflsMe  for  {Mibfic  iaspec^iea 
at  the  Ge0Biariea*e  Pabfic  DocoaieiA 
Roona.  2130  L  Stoet  NWn  WaaMogtaH. 
DC  noi,  asid  at  the  General  Library. 
University  of  California.  P.O.  Box  19S57. 
Irvine,  Cdifomia  g271X 

Dated  at  Bodntta.  Aiaiylaiid.  this  3lst  day 
of]aBiiai]t.UBa 
For  the  Nudaar  Aagulataiy  I 


Director  Af^feetOmmatKmte  VOiriaiBmmf 
Reactor  Aafecte—m.  IV.  V-em^S^etM 
Projects  OffkmofNuelaarRaactor 
Regulatioa. 

pv  Doc  aa^aoat  niad  2-e-ae:  a:45  aa>) 


Advlao^  ConrnMaaon 
Waata;  Meeting 

The  Advisory  Committee  on  Nudear 
Waste  (ACNW)  will  hold  a  meeting  on 

C^J^iva^M^  9%^^^  ^^M^B   Bi^Maaa  flLjV'441  ^IftVA 

Norfolk  Avenue.  Bethesda.  MD.  Portions 
of  this  meeting  nay  be  dosed  to  discass 
information  the  release  of  wWdi  worid 
Mpreecnta  rkarbr  uawanaBted 
invaaion  of  personal  privacy  5  U.S.C 
SSah^gfB).  Netioe  «f  tUs  t 


January  28,  IMS^niJVTt. 

Tkaadhyt  FmbnimytL . 
pjn.-5.inpjn.  (Open) 

Comments  by  ACNW  Chairman 
regardiag  Neaw  of  coReM  teAeceet. 

NRC  Staff  9JHLWM)  Aeeeatetien  ea 
Current  Stalas  oTlfae  Beeiew  «f  Hm  Sle 
ChamctaHaafiea  Hea  t9CP)  and  rehled 
topics. 

milBwiiij.#b4mafy2ZXiBP    ftJP 
ajt.-S300pjmL  fOpenf 

ftaeeaialiaa  ay  mtB  Oepaitaifirtt  of 
EaaiBr  9X)Q  on  4w  Site 
CkaiKlafisalioa  Mm  (SC^  and  Belated 
tidies. 

Executive  Sesaian — l¥e;paratian  af 
ACNWHepoita. 


'  Slate  eff fleeada  (Nevada  Noclear 
Waste  Projects  Office)  Techniod 
ComawBts  ea  GoaeutatioB  Dran  SHe 
QwrectenzeaOB  Ran  fdJK3^. 

f^C  Staff  (RES)  fteeentation  en 
Proposed  wse  on  Disposal  of  Greater 
tkea  Ctass  C  Radiuactive  Waste. 

AdnWatoatne  Seeeion— future 
Agenda.  Bf4j^¥n  and  New  Membeis, 
etc. 

Bxecatiie  Sessiea— Conplete 
Preparation  of  ACNW  Reports. 

ftocedeiee  for  the  omidiicX  of  and 
particip^oa  ta  ACNW  awetings  vrere 
pubKsbed  in  tke  Federal  Regietar  <Mi 
Jane  6, 1M8  (SI  FR  2B890).  In  eocordanoe 
with  these  pracedures,  oral  or  written 
statements  may  be  preaeated  by 
aaenbers  of  (he  pul^c  recocdb^  wfl 
be  pemitted  oidy  during  thoae  portions 
of  Ak  neetiag  when  a  traasoipt  is  being 
kept  and  qaestions  may  be  asked  otAj 
by  members  of  tbe  Comanttee.  its 
consultaafts,  and  Staff.  The  Office  of  &e 
ACKS  is  pravii&ag  Staff  eepport  for  die 
ACNW.  Peieons  desiriag  to  nuke  oral 
stateaeots  ^koold  notiiy  ^  Execotive 
Director  of  Hk  Ofiioe  of  the  ACRS  as  far 
in  advance  aa  pracdcaMe  so  that 
appropriate  arrangemats  can  be  made 
to  aUow  die  aeoeaeaiy  IZBK  daring  the 
meeting  for  such  statements.  Use  of  atifl. 
motiaapidaie  aad  teievisioa  camecas 
during  this  meeting  may  be  liaated  lo 
selected  portions  of  the  meeting  as 
detBraaned  by  the  ACNW  Chainwaa. 
Information  regarding  the  time  to  be  aet 
aside  ior  diis  pacpose  any  l>e  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  Office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephaae  9nf  4t2-<Sl(Q,  prior  to  the 
meeting.  In  view  trf  the  possibility  that 
the  BrJiedule  for  ACNW  aipetings  may 
be  a4iusted  by  die  CSuinaan  as 
necessary  lo  fadBtate  the  condMct  «l4be 
meeting,  persona  planning  to  attend 
should  check  with  the  ACBS  Executive 


result  in  ai^ar  iaooavenienoe. 

Date:  1'niiuaiji  t,  MSB. 
lohnCflosla. 

Advisory  Conunittee  Manqgement  Officer. 
(FR  Doc  8»-30BS  FOad  2-8-ae:  &4S  «dM 


CPl 
Al 


(AlCtiomlE  Fadlly-I  CPOF)aMl 
AlChanilE  Faculty^  vBvar  alpiMoa> 


Atonic  Safety  and  Licensing  Appeal 
Panel  has  assigBed  tbe  following  panel 
ncnbeis  to  serve  as  tiie  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
ooBSti  BLlion  peraiit  proceeding: 

Thomas  S.  Moore,  Chairman 
Christine  N.  Kohl 
Howard  A.  Wiiber 
Etoanor  E.  Uapoa. 
Secretary  to  the  Appeal  Board. 

Dated:  Febniaiy  3. 1009. 
(FR  Doc  80-3066  Filed  2-8-89:  8:45  amj 


«} 


(DocfcatMa 


IWnoia  Power  Co.,  at  OL;  teauanea  of 
Amandntant  to  Facility  Operating 
Ucanaa 

The  Hatted  States  Nadear  Regolatofy 
*^'^Hiiaiiwnirn  {tbf  r^mnwitf  in)  hMM 
issued  Ameadraeat  N&  18  to  Facility 
Operaliag  License  Na  ^VF-6^  isaaed  to 
thelHiaaisftowerCcnipaity*  (ff). 
Soyland  ffenaer  Cooperative.  Inc.  and 
Westers  flliBaiB  flower  Coopentrve. 
Inc.,  (tlie  licensees!,  for  operatiaa  of  the 
Clinton  Power  Statioa  Unit  L  located  ia 
DeWilt  County.  Olmois. 

Ibe  aaeadiaeat  coosisl 
changes  to  the  Technical  SfMcificatioes 
(TS)  related  to  Isur  issues.  The  first 
proposed  change  wouM  allow  the 
Clinton  Power  Statioa  (CPS)  ta  ] 
its  first  rCTCfcwrefaeling.ia  which  new 
types  of  reaoter  fiiel  arill  be  olilixed.  aad 
to  proceed  arilh  sabeeqaont  seactar 
apetation  with  the  reloaded  core. 

The  reload  for  Cycle  2  is  generally  a 
normal  reload  arith  no  unusual  core 
featares  or  diaractpristics.  Proposed  TS 
rKj»^gi»a  related  to  Maximum  Average 
Planar  linear  Heat  Generation  Rate 
(MAPLHGR)  and  Linear  Heat 
Generation  Rate  (IHGK)  fimits  for  the 
new  ftiel  MAIVK^  sndKBninmm 
Critical  Power  Ration  (MCn<]  limits  for 
all  of  the  fuel  uring  Cyde  2  core  and 
transient  parameters. 

Ibe  seowid  proposed  change  would 
permit  GPS  operation  in  the  maximum 
extended  upiuathig  domain  (MEOD) 
wilh  te)  op  to  SOT  reduction  in 
feedwater  teoiperatnre  and  (b) 
elimination  Of  ARM  setdown. 

Ibe  MEOD  indudes  expansion  Of  the 
Bonnd  powei/ffow  map  into  new 
regions.  One  region,  wliidi  involves 
operation  at  rated  power  at  lower  tiiaa 
rated  core  Sew  rates,  is  caBed  uie 


ajn.-4Mpjn.  (Open) 


Notice  is  bercby  ^hren  4iat,  bi 
'  accornance  win  Ibe  antburity  conferred 
by  10  CFR  2.787(a).  the  Chairman  of  die 


I  HlfaKii*  Rmmt  Coi^MV  !•  uAotted  4a  act  M 
agBBlfcf  ai3rtaMflaBwafCuu)wiaay,lHC.  i 
WMb 
•xdnshai 

physical  umatmctioB,  oparalloa  and  aaintaiMnce 
ofthafaciUty. 
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extended  load  line  region  (ELLR).  The 
other  region,  which  involves  operation 
at  core  flows  at  up  to  107%  of  rated  flow 
is  called  the  increased  core  flow  region 
(ICFR).  Operation  in  the  ELLR  and  ICFR 
permits  greater  operational  flexibility 
and  an  improved  unit  capacity  factor. 

Reduced  feedwater  temperatures  can 
arise  from  the  inoperabili^  or  degraded 
performance  of  individual  feedwater 
heaters  or  stringts]  of  feedwater  heaters 
or  by  deliberate  reduction  of  feedwater 
heating. 

The  third  proposed  change  would 
revise  the  Romote  Shutdown  System 
Controls  to  include  additional  control 
switches  for  valves  1E12-F068B  and 
1E12-^D14B  and  circuit  breaker  252A- 
TlAAl. 

Current  operation  of  these 
components,  when  the  normal  control 
switch  is  inaccessible,  requires  them  to 
be  operated  manually.  The  circuitry  is 
therefore  being  modified  to  add  control 
switches  for  these  components.  The 
addition  of  these  control  switches  will 
enhance  the  operation  of  the  Remote 
Shutdown  System  to  the  acceptable 
methods  recognized  by  the  NRC  for 
satisfying  GDC-19. 

The  fourth  proposed  change  consists 
of  several  changes  to  the  surveillance 
requirements  for  the  jet  pumps.  One 
would  allow  present  SurveiUance 
Requirement  4.4.1.2  to  be  performed 
with  THERMAL  POWER  in  excess  of 
25%  OF  RATED  THERMAL  POWER 
instead  of  the  present  prior  to  exceeding 
25%  OF  RATED  THERMAL  POWER. 

Another  proposed  change  also  revised 
Surveillance  Requirements  4.4.1.2  by 
deleting  the  requirement  that  the 
recirculation  flow  control  valves  be  in 
the  same  position  when  performing  the 
surveillance. 

The  proposed  changes  also  include 
combining  the  sections  which  currently 
and  separately  address  single  and 
double  loop  operation  into  a  single 
section. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
licensee's  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  pi^iished  in  the  Fedaral  Rasistar  on 
November  22. 1968  (53  FR  47285).  No 
request  for  a  hearing  or  petition  ftnr 


leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  to  this  action 
and  has  determined  not  to  prepare  an 
environmental  impact  statement.  Based 
upon  the  Environmental  Assessment 
the  Commission  has  concluded  that  the 
issuance  of  this  amendment  wiU  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  September  6, 1988  (2) 
Amendment  No.  18  to  License  No.  NFF- 
62,  and  (3)  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC: 
and  at  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street 
Clinton.  Illinois  61727.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
R^ulatory  Commission,  Washington, 
DC  20555.  Attention:  Director,  Division 
of  ReactorProjects. 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
of  January  1989. 

For  The  Nuclear  Regulatoiy  Commission. 
Jofan  B.  Hkkman, 

Project  Manager,  Project  Directorate  ni-2 
Division  of  Reactor  Projecta — III,  TV,  Vand 
Special  Projects. 
[FR  Doc  8»-30e7  FUed  2-8-aO:  8:45  am] 


IDocfcet  No*.  50-443-OL  and  50-444-014 
A8LBP  Na  82-471-02-OL] 

Public  Service  Co.  of  New  Hampshire, 
et  aL.  Seabrook  Station,  Units  1  and  2 
(Offslte  Emergency  Planning); 
Reconstltutlon  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  Public  Service 
Company  of  New  Hampshire,  et  aJ. 
(Seabrook  Station,  Units  1  and  2] 
(Offsite  Emergency  Planning),  Docket 
Nos.  50-443-OL  and  50-444-OL,  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  Kenneth  A. 
McCollom  in  place  of  Jerry  R.  Kline  who 
has  disqualified  himself  in  this 
proceeding. 

As  reconstituted,  the  Board  is 
comprised  of  the  foUowing 
Administrative  Judges: 
Ivan.  W.  Smith,  Chaimum 
Richard  F.  Cole,  Member 
Kenneth  A.  McCollom.  Member 
James  H.  Carpenter.  Alternate  Member 


All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  lie  address  of  the  new  Board 
member  is:  Administrative  Judge 
Kenneth  A.  McCollom,  Member,  1107 
West  Knapp  Street  Stillwater, 
Oklahoma  74075. 
Robett  M.  Laso, 

Acting  Cfiief  Administrative  Judge,  Atomic 
Safety  and  Licensing  Board  Panel. 

Dated  at  Bethesda,  Maryland,  this  3rd  day 
of  February,  1988. 

[FR  Doc  89-3088  FUed  2-8-89;  8:45  am] 
BRUNO  cooe  TSSe-OVM 


IDocket  Na  S0-271-OLA] 

Vermont  Yankee  Nuclear  Power  Corp. 
(Vermont  Yankee  Nuclear  Power 
Station);  Reconatltution  of  Atomic 
Safety  and  Ucenelng  Appeel  Board 

Notice  is  hereby  given  that  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
this  operating  license  amendment 
proceeding.  As  reconstituted,  this 
Appeal  Board  will  consist  of  the 
foUowing  members:  Christine  N.  Kohl. 
Chairman,  Dr.  W.  Reed  Johnson. 
Howard  A.  Wilber. 
Eleanor  E.  Hagina. 
Secretary  to  the  Appeal  Board, 

Dated:  February  3, 1989. 
[FR  Doc  8&-308g  Filed  2-6-89;  8:45  am] 
SHJJM  COW  7SSe-01-M 


SECURITIES  AND  EXCHANGE 
COyMISSION 

[ReL  Na  34-26518;  FVa  Na  Sn-OTC-8»-21] 

Self -Regulatory  Organbatlone;  Notice 
of  HNng  and  Immediate  Effectlveneee 
of  Propoeed  Rule  Cttange  by 
Depository  Tniet  Company;  Participant 
Terminal  System 

The  Depository  Trust  Company 
("DTC")  on  January  3, 1989.  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  The  proposal  would  permit  DTC 
to  adopt  certain  new  procedures  in  the 
use  of  its  Participant  Terminal  System 
("PTS").  The  Commission  is  publishing 
this  notice  to  solicit  public  comment  on 
the  proposal 

L  DTCs  Descriptian  of  the  Proposal 

DTC  states  in  iu  filing  that  iU  existing 
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procedures  require  a  DTC  participant  to 
submit  hard  copy  identification  data:  (1) 
To  identify,  for  tax  purposes,  the 
securities  that  it  holds  at  DTC  in  its  own 
account  for  investment  purposes  (in 
distinction  from  the  securities  it  holds  at 
DTC  for  customers  or  other  brokers]; 
and  (2)  to  release  securities  from  such 
investment  identification.  Under  this 
proposal  DTCs  participants  would  be 
able  to  submit  such  data  electronically 
by  the  use  of  PTS. 

n.  DTCs  Rationale  for  the  Proposal 

DTC  states  that  the  proposal  is 
consistent  with  the  Act  particularly 
section  17A  of  the  Act  in  that  it  would 
use  automation  to  increse  efficiency  in 
the  clearing  and  settlement  of  seoirities 
transactions  and  would  remove  a 
possible  disincentive  for  depositcvy 
immobilization  of  securities  certificates. 

m.  Proposal's  Effectiveness  and 
Solicitation  of  Comments 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  tiie 
Act  and  Rule  l9b-4.  The  Commission 
may  summarily  abrogate  die  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  die  pubUc  Interest  for  the  protection 
of  investors,  or  in  furtherance  of  the 
purposes  of  the  Act 

Interested  persons  may  submit  written 
comments  within  21  days  after  notice  is 
published  in  the  Federal  Register.  Six 
copies  of  such  comments  should  be  filed 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  widiheld  from  the  public  under  5 
U.S.C  552,  are  available  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW.,  Washington,  DC 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  DTC  All 
submissions  should  refer  to  File  No.  ^- 
DTC-88-21  and  should  be  submitted  by 
March  2, 1969. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
looathan  G.  Katx, 
Secretary. 
February  3. 1980. 

[FR  Doc  89-3050  Filed  2-(MI9:  8:45  am) 
SajJNQ  COOE  soia^i-M 


(ReL  Na  S4-26517;  Fie  Na  8R-OCC-69-021 

SeH •Regulatory  Organizattone; 
rropoeeo  iiuie  wnange  oy  upoons 
Clearing  Corp.  Relating  to  Securities 
Clearing  Group  FWng 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  IS 
U5.C  section  788(b)(1)  (the  "Act"), 
notice  is  hereby  given  that  on  January 
24, 1989,  Options  Clearing  Corporation 
("OCC')  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatocy  Oiganizadon's 
Statement  of  the  Tenn  of  Substance  of 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  a  copy  of  a 
proposed  rule  change  of  The  Options 
Clearing  Corporation  (OCC)  reflecting 
the  agreement  it  has  entered  into  with 
several  other  registered  clearing 
agencies.  The  Agreement  *  creates  a 
Securities  Clearing  Group  (SCO)  from 
widiin  die  Securities  and  Exchange 
Commission's  Monitoring  Coordination 
Group  (MCG).  The  Agreement  identifies 
various  areas  of  cooperation  between 
and  among  the  other  members  of  the 
SCG  to,  among  other  things,  increase  the 
coordination  of  clearing  agency 
clearance  and  settlement  and  facilitate 
the  sharing  of  certain  clearing  and 
settlement  information  among  clearing 
agencies. 

n.  Self-Regidatory  OrganizadoB's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  a  result  of  developments 
surrounding  the  October,  1987  Maricet 
Break,  the  SCG  was  created  to  review 


'  For  a  copy  of  the  text  of  the  propoeed  rule 
change,  tee  Securities  Exchange  Act  Rel.  Na  23600 
(Nov.  21. 198Sk  U  FR  48353  (Nov.  Sa  1988). 


various  issues  relating  to  the  clearance 
and  settiement  of  securities 
transactions,  improved  linkages  of  the 
clearance  and  settiement  facilities,  and 
development  of  imiform  standards  and 
procedures  for  clearance  and  settiement 
The  stated  purposes  of  the  SCG  are  to  (i) 
Increase  cooperation  and  coordination 
of  persons  involved  in  the  clearance  and 
settlement  of  securities  transactions,  (ii) 
promote  the  increased  access  to 
surveillance  information  and  member 
risk  monitoring  through  the  sharing  of 
certain  infonnation  regarding  the 
clearance  and  settiement  of  securities  . 
transactions. 

lie  members  of  SCG  have  executed 
the  attached  agreement  to  accomplish 
this  purpose.  The  agreement  in  section 
3,  identffied  various  areas  of 
cooperation  between  and  among 
members  of  the  SCG  to.  among  other 
things,  increase  and  facilitate  the 
sharing  of  certain  clearance,  settiement 
and  surveillance  information  among 
clearing  agencies. 

The  proposed  rule  change  is 
ccmsistent  with  the  purposes  and 
requirements  of  section  17A  of  the 
Securities  Exchange  Act  of  1934,  as 
cmiended,  in  that  it  fosters  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settiement  of 
seciuities  transactions  and  removes 
impediments  to  and  perfects  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settiement  of  securities  transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  nde  change  would  impose  any 
burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule  change 
and  n(»e  have  been  received  by  OOC 

DL  Date  <^  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Witiiin  35  days  of  die  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will 
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(A)  By  order  approve  tttch  propoeed 
rule  change,  or, 

(B)  Inatitute  proceedinsa  to  determine 
whether  the  proposed  t\iu  change 
ahould  be  disapproved. 

lY.SoUdtatkMiofl 


Interested  persons  are  invited  to 
submit  writtoi  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  widi  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Waahii^on.  DC  20640.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statonents  with  respect  to 
the  propoeed  rule  change  that  are  filed 
with  the  Commission,  and  all  writtra 
communicatioDS  relating  to  the  proposed 
rule  change  between  die  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.a  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20648.  Copies  of  such  filing  will  also  be 
available  tat  inspection  and  copying  at 
the  principal  (rffice  of  the  above- 
mentioned  self-regulatory  orgaslzatioa. 
AD  safamisdona  uould  refer  to  File  No. 
8R-OCC-8B-az  and  should  be  submitted 
by  March  2,  lOea 

For  tiie  rnmmiseinn  by  the  Diviaion  of 
Mariut  Regulatioa,  purwant  to  «<»l«fn»H 
•utliortty. 

i&Kals. 


•stfanl 


Secntaiy. 
Vabnmft, 
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Compmy  Aetof  1935  rAcT) 

Febntaiy  3. 198B. 

Notioaia  hereby  given  that  tha  . 
following  filing(s)  haa/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persona  are  referred  to  the 
application(8)  and/or  dsdaratieii(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  decIaration(s)  uid 
any  amendments(sl  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  (o 
comment  or  re<iuest  a  hearing  on  the 
application(s)  and/or  declaradon(s) 
ahould  submit  their  views  in  writing  by 


February  27, 1960  to  the  Secretary. 
Securities  and  Exchange  Commisaion. 
Washington.  DC  20640.  and  serve  a  copy 
on  the  rdevant  appbeant(s)  and/or 
declarant(s)  at  the  addresa(ea)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  widi  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the 
manner.  After  said  date,  die 
appUcation(s)  and/or  derJaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Consolidated  Natural  Gas  Company  (70- 
7336) 

Consolidated  Natoral  Gaa  Company 
("Consolidated"),  CNG  Tower, 
Pittsburgh,  Pennsylvania  15222-3199,  a 
registereid  holding  company,  has  filed  a 
poat-effective  amendment  to  its 
dedaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rules  50  and 
50(aX5)  thereunder. 

By  prior  Commission  order,  dated 
February  26. 1987  (HCAR  No.  24326). 
Consobdateid  was  audiorixed  to  issue 
and  sell  from  time-to-time  within  two 
years  of  the  effective  date  of 
authorization,  op  to  S2S0  mfflion 
principal  amount  of  its  debentures,  in 
one  or  more  series,  widi  maturities  of  up 
to  30  years.  Inat  order  permitted 
Cons^fdated  to  sell  the  debentares  on  a 
competitive  basis,  or  pursuant  to  an 
exception  from  the  competitiy*  bidtttng 
requirements  of  Rule  8ft  aabjact  to  a 
reawvatloB  of  juriadictioa  over  the 
associatad  fees,  expenses,  tema  and 
conditions.  On  October  29, 1967 
ConaoHdated  issued  and  sold,  at 
competitive  bidcfinft  tlOO  miUion 
principal  amount  olits  9^%  Debentures 
Due  October  1. 19K.  of  which  $50 
million  was  authorized  under  earlier 
Commission  orders  dated  April  5, 1985, 
August  28, 1966  and  March  3a  1967. 
(HCAR  Nos.  23655,  24180  and  24357, 
respectively),  and  $50  million  herein. 
Subsequently,  on  January  25. 1989, 
Consolidated  issued  and  sold,  at 
competitive  bidding,  an  additional  $100 
million  princ^Ml  amount  of  its  8%% 
Debentures  Dim  February  1, 1997 
pursuant  to  authority  permitted  in  diis 
file. 

Consolidated  now  requests  the 
authmity  to  iasue  and  sell  the  remaining 
$100  miUion  principal  amount  of  its 
debentures  not  heretofore  issued  and 
sold  under  the  February  26. 1967  order, 
through  February  28, 1991.  less  any 
additional  amounts  isaued  and  sold 
prior  to  February  26, 1980.  In  all  other 


respects  the  authority  requested  and   . 
permitted  in  that  order  will  remain 
unchanged. 

Generri  PtiUfc  Utffitiaa  CoiparatkM.  al 
aL  (78>751^ 

General  Pubfic  Utilities  Corporation. 
100  Interpace  Parkway,  Parsippany, 
New  Jersey  07054  ("GPIT).  a  registered 
holding  company,  and  its  subsidUary, 
General  Portfolios  Corporation,  Mellon 
Bank  Center.  Tenth  and  Market  Streets, 
Wilmington,  Delaware  19801  ("GPC'), 
have  filed  a  post-effective  amendment  to 
their  application-declaration  pursuant  to 
sections  9(a),  10  and  12(b)  of  the  Act  and 
Rule  45  thereunder. 

By  ordn*  dated  November  2, 1986 
(HCAR  No.  24738),  GPU  was  authorized 
to  acquire  all  of  the  common  stock  of 
GPC  and  to  make  capital  contributions 
to  GPC  consisting  of  (i)  the  onunon 
stock  of  Energy  Laitiatives.  Incorporated 
("ED")  and  (u)  $25  million  which  GPC 
was  in  turn  to  contribute  to  ED.  The 
Commission  reserved  jurisdiction  over 
CPU's  request  to  contribute  an 
additional  $25  million  to  GPC 

By  orders  dated  December  24, 1986 
(HCAR  No.  24278)  and  May  7, 1986 
PiCAR  No.  24089),  GPU  was  aodKmzed 
to  acquire  7366  diares  of  stock  of  Bxd 
Limited,  a  Cayman  lalanda  corporation 
for  a  purchase  price  of  $1.160i000  ("Exel 
Shares")  and  51,975  shares  oi  stock  of 
ACE  Limited,  a  Cayman  Islanda 
corporation  for  a  purchase  price  of 
$5497,500  ("ACE  Shares"). 

GPU  now  requests  authority  to  make 
contributiona  to  the  capital  of  GPC 
consisting  of  dw  Exel  Sharea  and  the 
ACE  Shares,  which  shares  GFU 
acquired  in  1986. 

Gaoaral  PaUk  Utilitiaa  Cotpoaalkin  (78- 
7887) 

General  Public  Utilities  Corporation, 
100  Interpace  Paricway,  Parsippany, 
New  Jersey  07064  CC^Ty,  a  registered 
holding  company,  has  filed  an 
application-declaration  with  the 
CommissioB  pursuant  to  sections  6(a),  7 
9(a),  10 12(c)  and  12(e)  of  the  Act  and 
Rules  42, 50(a)(5).  62  and  65  diereunder. 

GPU  propoaes  initially  to  iasue, 
throu^  December  31, 1996,  pursuant  to 
an  exception  from  conqietitive  bidding 
requirements  of  Rule  50  under 
subsection  (aM5)  thereunder,  and 
subsequently  to  reacquire,  up  to  20,000 
shares  of  GPU  common  stock  under  a 
Restricted  Stock  Plan  for  Outside 
Directors  ("Plan").  The  common  stock  to 
be  issued  under  the  Plan  will  be  either 
authorized  cmd  issued  shares  or 
reacquired  shares  heU  as  treasury 
stock,  and  will  be  subject  to  certain 
restrictions.  Under  the  Plan,  members  of 
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CPU's  Board  of  Directors  (*3oard")  who 
are  outside  directors  ("Outside 
Directors")  would  be  awarded  shares  of 
GPU  common  stodc  in  addition  to  die 
annual  retainer  and  committee  fees,  as 
further  compensation  for  their  services 
as  members  of  the  Board.  The  Plan  is  to 
be  administered  by  a  committee 
("Committee"). 

Shares  of  common  stock  awarded 
under  the  Plan  will  not  be  transferaUe 
prior  to  an  Outside  Director's 
termination  of  service  because  ot  (i) 
Death  or  disability;  (U)  failure  to  stand 
for  reelection  at  the  end  of  the  term 
during  whidi  the  Outside  Director 
reaches  age  70;  (iii)  resignation  ot  failure 
to  stand  for  reelecttim  ivith  the  consent 
of  CPU's  Board:  or  (iv)  hilure  to  be 
reelected  to  the  Board  after  being  duly 
nominated.  Shares  of  common  stock 
held  by  an  Outside  Director  who  fails  to 
satisfy  such  conditions  will  be  subject  to 
forfeiture  by  diat  Outi^de  Dindot  and 
reaquisition  by  GFU.  (9>U  therefore 
seeks  authorization  to  reacquire  such 
sharea  of  common  itodc  that  may  be 
forfeited. 

h  is  stated  that  100  shares  of  CPU 
common  stock,  or  a  portion  diereot  is  to 
be  awarded  widi  respect  to  service  by 
an  Outside  Director  hi  1960.  Beginning  in 
1990,  each  Outside  Director  will  receive 
an  award  in  an  amount  to  be  determined 
by  the  Board  only  in  accordance  widi 
the  recommendations  of  the  Committee. 

GPU  also  prtqioses  to  soUdt  proxies 
bom  its  stoddiolders  for  use  at  the  1969 
Annual  Meeting,  sdwduled  to  be  held 
on  May  3, 1968,  during  which  GPU  will 
request  its  shareholdws  to  approve  the 
Plan.  It  is  anticipated  ^t  die  related 
proxy  materials  will  be  mailed  to  CPU's 
shareholders  on  or  about  April  3, 1969. 
Subject  to  approval,  the  Man  would  be 
effective  as  df  January  1, 1889. 

General  PortfbUoa  Coqjwratkm  Energy 
fadtiativea.  inoacporatad  (78-7612) 

General  Portfolios  Corporation 
("GPC'),  Mellon  Bank  Center,  Tendi  and 
Maiket  Streets,  Second  Floor, 
Wilmington,  Delaware  19801,  and 
Energy  Initiattvea,  Incorporated  ("EIT'), 
One  Gatehall  Drive,  Gatehall  Center  L 
Parsiiq>any,  New  Jersey.  07054,  each  a 
subsidiary  company  of  General  Public 
Utilities  Corporation,  a  registered 
holding  company,  have  filed  an 
application-declaration  pursuant  to 
section  6(a),  7, 9(a),  10  and  12(b)  of  the 
Act  and  Rules  45  and  50(a)(5) 
thereunder. 

ED  proposes  to  acquire,  through  one 
or  more  Delaware  limited  partnerships 
("Partnerships"),  a  50%  ownership 
interest  in  three  closely  held  California 
corporations  ("Collectively,  Energy 
Companies"),  including  two  state 


institutions  and  a  university.  Each 
Energy  Conqiany  is  die  lessee  under  a 
long-tenn  lease  of  a  natival  gas-fired 
cogeneration  facility  which  is  a 
qualifying  facility  under  the  Public 
Utility  R^ulatory  PoUdes  Act  of  1978. 
In  order  to  acquire  its  interest  in  the 
Energy  Companies.  ED  proposes  to 
organize  one  or  more  wholly  owned 
Delaware  subsidiary  corporations  ("HI 
Subs")  wdiich  would  be  both  the  general 
partner  and  limited  partners  of  this 
Partnerships.  Alternatively,  CPC  may 
acquire  one  or  more  of  such  limited 
partnership  interests.  It  is  proposed  that 
the  Partnerriiip  acquire  eidier  all  of  die 
assets  or  all  of  the  outstanding  shares  of 
common  stock  of  die  Energy  Companies 
for  a  total  purdiaae  price  not  to  exceed 

$22  mtm«wi. 

En  and  GPC  therefore  propoae  to 
contribute  to  the  Partnerships,  either 
direcdy  or  indirecUy  dirou^  EH  Subs, 
up  to  $11  million  tai  exchange  for  n^iich: 
(1)  ED  will  acquire  all  of  die  outotanding 
shares  of  oommon  stock  of  each  EH  Sub 
for  $U)00;  and  (Q  GPC  and  die  ED  Suto 
wiH  acquire  their  general  and  limited 
partnnship  biterests  hi  dn  Partnerships. 
Alternatively,  EH  may  lend  die 
Partnerships  a  portion  of  the  $11  million 
and  the  Partnershipa  would  issue  to  En 
dieir  reqiective  promissory  notes,  from 
time  to  time,  widi  maturities  not  in 
excess  of  30  years,  at  cm  interest  rate  of 
not  less  than  that  bwne  by  U.S. 
Treasury  Securities  of  comparable 
maturities,  «^ich  would  be  repaid  from 
the  caah  flows  gmerated  by  operation  of 
the  projects. 

En  expects  that  die  rate  of  return  of 
its  equity  investment  in  the  Partnerships 
will  not  be  lower  than  12^8%.  the  latest 
generic  rate  of  return  on  common  equify 
for  public  utilities  allowed  by  die 
Federal  Energy  Regulatory  Commissicm 
under  the  Federal  Power  Act 

In  order  to  refinance  the  investment 
and  the  Partnership,  the  Partnership 
itself  may  issue  debt  with  a  maturity  not 
in  excess  of  30  years  from  its  date  of 
issue,  hearing  interest  at  a  rate  not  in 
excess  of  that  borne  by  U.S.  Treasury 
Securities  of  comparable  maturities  plus 
3SC  basis  points  and  with  redemption 
provisions  consistent  with  the 
Commission's  Statement  of  Policy 
regarding  first  mortgage  bonds.  Such 
debt  may  be  secured  or  unsecured  and 
shall  not  be  convertible  into,  or  carry 
any  right  to  purchase,  any  other 
securities  of  the  issuer  or  any  assodate 
company  of  GPU. 

The  applicants-dedarants  have 
requested  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  pursuant  to  Rule  50(a)(5)  with 
respect  to  the  issuance  of  securities  in 


connection  with  the  refinancing  of  the 
investment  and  the  Partnership. 

For  the  Commissiaa  by  tlie  DIvlsioa  of 
Investment  Management  porsuant  to 
delegated  autliority. 
lonatfaaB  G.  Kate. 
Secretary. 
(PR  Doc.  88-S107  Filed  Z-8-8B;  MS  am] 


OFFICE  OF  THE  UMTEO  STATES 
TRADE  REPRESENTATIVE 


(Doekat  Nol  381  881 

Unfair  TIrada  Pradloaai 
nBnc  NaarMQ  o 
vw  nwiaiun  oi 


R  Office  <rf  die  United  States 
Trade  Representative. 
acnON:  Notice  (rf  revised  date  and 
locatkm  of  public  hearing. 


R  On  November  21. 1908.  the 
United  States  Trade  Representative 
(USTR)  inittated  an  investigatioo  under 
section  302  of  dw  Trade  Ad  of  1974  widi 
resped  to  Japanese  barriers  to  the 
provisimi  of  ardiitecturaL  engineering, 
and  construction  services,  and  rriated 
omsttlting  services  (53  FR  47887).  On 
January  18, 1868,  a  notice  waa  publiahed 
in  die  Federal  Ragistar  (54  FR  2033) 
announcing  that  a  pubtic  hearing  in  this 
matter  would  be  held  February  14. 1986. 
The  poipoae  of  this  notice  is  to  change 
the  origLoal  hearing  date  and  location  as 
pubUshed  in  54  FR  2033.  The  pabUc 
hearing  on  this  matter  is  now  adieduled 
for  March  13, 1988,  at  9:00  ajn. 


^TMN  contact: 

Bonnie  Richardson,  ^ledal  Assistant 
for  Services,  (202)  385-7271,  Office  of  die 
U.S.  Trade  Representative,  600 17th 
Street  NW.,  Washington.  DC  20506. 


aUFPLEMENTARV  UIFORMATION:  The 

International  Engineering  and 
Construction  Industries  Council  has 
requested  a  public  hearing  on  this 
matter,  and  the  USTR  believes  such  s 
hearing  is  an  appropriate  means  of 
obtaining  information  to  prepare  for 
future  consultations  with  the 
Government  of  Japan  regarding  this 
investigation. 

The  Section  301  Committee  originally 
scheduled  this  hearing  at  10  8.m.  on 
February  14, 1989  (54  FR  2033).  Because 
of  scheduling  conflicts,  the  hearing  date 
and  location  have  been  revised  as 
follows:  the  hearing  will  be  conducted 
on  March  13, 1989,  at  9:00  ajiL,  in  the 
amphitheater  (second  floor)  at  the 


/  VoL  M  Now  at  /  lliwtday.  Pebraary  ft  1«»  /  NotlcM 


Fedand  HooM  Loan  Buk  Boaid  1700  G 
Straet  NW«  Waahii«laii.  DC  aOBQ8L 

InteiMtad  penoos  wUhing  to  tattify 
oraJly  nnut  provida  a  writtaa  requatt  to 
do  to  by  noon  on  March  S.  1960,  to 
Dorothy  Balaban.  Staff  Asaiatant  to  tha 
Section  301  Committee,  Office  of  the 
VS.  Tnda  Repreaentative,  Room  222, 
000 17th  Street  NW..  Washington,  DC 
20606.  The  request  must  conform  witl«  15 
CFR  XOO&S  and  provide  the  foyowing 
information:  (11  Name,  addreaa, 
telephone  number,  and  finn  or 
affiliation;  and  (2)  a  sommaiy  of  die 
presentation.  After  conaidaration  of  a 
request  to  present  oral  testimony  at  the 
public  haaiii^  tha  Chaitman  of  the 
Saetkm  aoi  Canaritlaa  Witt  Bottfy  dM 
applicant  of  Hm  dma  of  Ua  or  bar 
testimony. 

Peraona  ptaaaatJBg  otal  taatJaaBy 
must  submit  20  copies  of  their  written 
testimony,  in  R"gl<«h,  by  noon  on  March 
6. 196B,  to  Mb.  B^ban  at  the  address 
listed  above.  Those  persons  who  have 
already  subnittad  aoch  tastlnMny  need 
not  resubmit  it  RsBsaiirB  at  dia  masting 
wlO  be  limited  to  S  minutes,  bi  order  to 
assure  each  party  an  opportunity  to 
contest  the  inlotination  provided  by 
other  parties,  the  Section  301  Committee 
will  entertain  written  rebuttal  comments 
filed  by  an  interested  person  in 
acoorcbnoa  widi  15  CFR  2006.8(c)  by 
noon  on  March  17,  I960. 
A.  fSns  Btansy, 

Otainaaa,  Stctioa  301  Committee. 
[FR  Doc  80-3183  Fiiad  2-6-80;  8:45  am] 


OEPARTIIENT  OF  TRANSPORTATION 

I  MIMM  MVMUUn  AUIIHiWIFniOn 

Progrmi,  8L  Luei»  County 

Hmmanonai  Avpon«  ri. 

AOfNCV:  Federal  Aviation 
Administration.  DOT. 
ACTKNC  Notice. 


:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibitity 
program  submitted  by  the  Naples 
Airport  Authority,  under  the  provisions 
of  Title  I  of  die  Aviation  Safety  and 
Noise  Abatement  Act  (ASNA)  of  1979 
(Pub.  L  96-193)  and  14  CFR  Part  150. 
These  findings  are  made  In  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  Na  96-52  (1980).  On  June  2a 
1968.  die  FAA  determined  dut  die  noise 
exposure  mapa  submitted  by  St  Lude 
County  Port  and  Airport  Audiority, 
under  Part  150  were  in  compliance  widi 


applicable  raquircmanta.  On  December 
12. 1088.  die  Adbdnistratar  approved  die 
St  Uda  Cwaty  imematloaal  Alport 
noise  conpatttiiUty  program.  Most  of  die 
recommandationa  ol  tha  program  were 
approved.  No  pragram  elements  relating 
to  new  or  reviaed  flight  proeedarea  for 
noise  abateaaant  were  prepoaed  by  the 
airport  operator. 

ifMCiiwi  DATK  The  effecttve  date  of 
die  FAA'a  approval  of  die  St  Lode 
County  totemational  Airport  noise 
compatibility  program  ia  December  12, 
1968. 


ITION  CONTACTS 

PaUo  G.  Aunant  Aiipurta  Planning  and 
Devetepmant  SpedaMst  Faderal 
Aviation  Adidniatration,  Orlando 
Airports  District  OfBoe.  4100 
Tradecenter  Street  Orlando,  Florida 
32827-5006.  (407)640-6683.  Docnments 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 


FAar  mpommtion:  This 
notice  announcea  that  the  FAA  has 
given  its  overaU  aj^roval  to  tha  noise 
compatibility  program  for  St  Lude 
Comty  faitemational  Airport  effective 
December  12, 1908. 

Under  section  101(a)  the  Aviation 
Safety  and  Noise  Abatement  Act 
(A^IA)  of  1979,  (hereinafter  referred  to 
as  "die  Acf*)  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibility  progfam  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existinq;  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  widiin  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
sudi  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties,  including  local 
communities,  government  agendas, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  develoi>ed  in  accordance  «vith 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgement  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  F^  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 


uses  around  the  airport  and  preventing 
the  introduction  of  ad<Mtiona) 
noncompatible  land  usee; 

c.  Program  measures  would  not  create 
an  ondve  harden  on  interstate  or  foreign 
commerce,  unfustly  discriminate  against 
tjrpe  or  dasses  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  die  Federal  Government 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  Ae  effident 
use  aind  management  of  &e  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
respansibihtfes  of  the  Administrator 
prescribed  by  law. 

Specific  limitation  with  raapect  to 
FAA's  approval  of  an  airport  noise 
compa^ility  pragram  are  delineated  in 
FAR  Part  ISO.  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  Umd  uaea  under  Federal 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FiC%  Implementing 
action.  A  request  iat  Federal  action  or 
approval  to  is4ilement  qiedfic  noise 
compatibility  measures  may  be  required, 
and  an  FAA  dedsioa  oo  tha  request 
may  require  an  environmental 
assessment  of  the  pn^Msad  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  l^  the  program  are 
eligible  for  grant-in-aid  hmding  from  the 
FAA.  Where  Federal  funding  is  sought 
requests  for  proiect  pants  must  be 
submitted  to  the  FAA  Airports  District 
Office,  Orlando,  Florida. 

The  St  Lode  Qnmty  Port  and  Airport 
Authority  submitted  to  the  FAA  on 
March  31, 1088,  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  March  7, 1986,  through 
January  2, 1967.  The  St.  Lucie  County 
International  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  appticable 
requirements  on  June  20, 1988.  Notice  of 
this  determination  was  published  in  the 
Federal  Registor  on  July  13, 1968. 

The  St.  Lucie  County  International 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  juri»dictions  from  the  date 
of  study  completion  to/or  beyond  the 
year  1992.  It  was  requested  that  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
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described  in  section  101(b)  of  the  Act 
The  FAA  began  its  review  of  die 
program  on  June  20, 1988,  and  was 
required  by  a  provision  of  die  Ad  to 
approve  of  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  fli^t  procedures  for  noise  control). 
Failure  to  approve  or  disai^rove  such 
program  within  the  180<lay  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

llie  submitted  program  contained 
eighteen  (18)  propoeed  aditms  for  noise 
mitigation  on  and  off  the  airport  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Ad  and 
FAR  Part  150  have  been  satisfied.  The 
ovwall  program,  therefore,  was 
approved  by  the  Administrator  effective 
December  12. 1988. 

Outri^t  anmnral  was  granted  for 
fourteen  (14)  of  the  specific  program 
elements.  The  approval  action  was  for 
the  following  program  elements: 
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These  determinations  are  set  fcHlh  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  December  12. 
198a  The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  cooqirising  the  submittal,  are 
available  for  raview  at  the  FAA  office 
listed  above  and  at  the  administrative 
officea  of  the  N^lea  Airport  Authority. 

Issued  in  Orlando,  Florida,  of  January  28, 
1980. 

lames  E.  Shsppard, 

MaaagBT.  OrJendo  Airporta  District  Office. 
[FR  Doc.  80-3032  Piled  2-«-80;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

PudRc  Infofnintlon  Coloctlon 
Raqulrwnefits  Submtttod  to  0MB  for 
Reviow. 

Dated:  February  3, 1980. 


The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
dearance  undier  the  Paperworic 
Reduction  Ad  of  19aa  Pub.  L  96-511. 
Copies  of  the  submission(8)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Conunents 
regarding  this  information  collection 
shoidd  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Tnasory,  Room  2224, 
15di  and  Pennsylvania  Avemie  NW., 
Washington.  DC  2022a 

Internal  Revenoe  Sarvioe 

OMB  Number  1545-^)122 

Form  Number  Ilia  Schedule'!. 
Schedule) 

Type  of  Review:  Resubmission 

Title:  Computation  of  Foreign  Tax 
Credit    Corporations 

Descriptioa:  Form  1118  and  sq>arate 
Schedules  I  and  J  are  used  by 
domestic  and  fixeign  corporations  to 
claim  a  cradit  against  tax  for  taxea 
paid  to  foreign  countries.  The  IRS  uses 
Form  1118  and  related  sdiedules  to 
determine  if  the  corporation  has 
computed  the  foreign  tax  credit 
correctly. 

Respoad&its:  Businesses  or  other  fbr- 
{wofit 

Estimated  Number  of  Respondents: 
10,000 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 


1118 

Sdwddel 

SdwduteJ 

Racoirikaaping 

71hrs.31mina 

17  his.  13  niina 

2lhra.6mina 

32mina 

8  tea  51  mm _. 

1  te 

1  te.  It  mine     .     ... 

0 - 

80  tea  12  mma 

Lawning  about  the  IM  or  the  lomi.     

1  te  5  nan. 

rrvfiMnnQ  vm  nriiv .iii.i.nui.i  ^    ^ 

2teB.  35  mra. 

CaoWig.  MMmMing  anl  MMfng  Iha  lenn  Id  RS 

0 

Frequency  of  Response:  Annually 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  ^322,963  hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  International  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderiiauf,  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3001,  New  Executive 


Office  Building,  Washington,  DC 

20503. 
Lois  K.  Hoiland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  89-3048  Filed  2-8-89;  ft45  am] 

SNXSM  COOa  WW  31  II 


Offico  of  tha  Socratary 


I 
No. 


1 


Traasury  Bonds  of  2019 

Waslunston.  FetNuary  2, 19881 

1.  Invitations  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authmity  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  gaSOaOOaOOO 
of  United  States  securities,  designated 
Treasury  Bonds  of  2019  (CUSIP  No. 


6352 
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912810  EC  8).  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid  The  interest  rate  on  the 
Bonds  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Bonds  may  be  issued  to 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Bonds  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authoritiet. 

2.  DMcriptiaa  of  SMwitiM 

2.1.  The  Bonds  will  be  dated  February 
15. 1989.  and  will  accrue  interest  from 
that  date,  payable  (m  a  semiaimual 
basis  on  August  15, 1988,  and  each 
subsequent  8  months  on  February  15 
and  August  15  through  the  date  that  the 
principal  becomes  payable.  They  wiU 
mature  February  15, 2019,  and  iku  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
noabusiness  day,  the  amount  due  will 
be  payable  (without  additicmal  interest) 
on  the  next  business  day. 

2.2.  The  Bmids  are  subiect  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  19M.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C3124. 

IS.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form,  and  in  denominations 
of  $l,00a  SS.OOa  $10,000,  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  8  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  8  of  this  circular. 


2.8.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
EHrect  Book-Entry  Securities  System  in 
51  FR  1828a  et  aeq.  (May  18. 1986),  apply 
to  the  Bonds  offered  in  this  circular. 

S.  Sale  Piooeduies 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  PubUc  Debt, 
Washington,  D.C  20239-150a  prior  to 
\2M  noon.  Eastern  Standard  time, 
Thursday.  February  9. 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Wednesday. 
February  8. 1988,  and  received  no  later 
than  Wednesday.  Felwuary  15. 1969. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired  expressed  in  terms  of  an 
annual  yield  with  two  decimals.  e.g.. 
7.10%.  Factions  may  not  be  used 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  Ueu  of  a  specified  yield 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  seciuities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 


political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
!  accompanied  by  full 
[It  for  the  amount  of  Bonds 
1  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  perc^t  of  the  par  amount  applied  for. 

3.8.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened  followed  by  a  pubhc 
aimouncement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  ivill 
be  accepted  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
atiain  the  amount  offered  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted  an  interest  rate 
will  be  established  at  a  V^  of  one 
percent  increment  w^iich  results  in  an 
equivalent  average  accepted  price  close 
to  lOOJXn  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
92.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotied  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
proviae  a  fair  determination  of  the  yield 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  oiily  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Raservatiaiis 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
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reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  pubUc  interest  The  Secretary's 
action  under  this  Section  is  final 

5.  Payment  and  Ddivacy 

5.1.  Settiement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Pubtic  Debt  wherever  the  tender  was 
submitted.  Settiement  on  Bonds  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3  J. 
must  be  made  or  ccMnpleted  on  or  before 
Wednesday,  February  15. 1989.  Payment 
in  full  must  accompany  tenders 
submiUed  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  l^easury; 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settiement 
date  but  which  are  not  overdue  as 
defined  in  the  general  regulations 
governing  United  States  securities:  or  by 
chedc  drawn  to  ttie  order  of  the 
institution  to  wfaidi  the  tender  was 
submitted  which  must  be  received  from 
institutional  investors  no  later  than 
Monday.  February  13. 1989.  In  addition. 
Treasury  Tax  and  Loan  Note  Option 
Dqmsitaries  may  make  payment  for  tiie 
Beads  allotted  for  tfieir  own  accounts 
and  for  accounts  of  customers  by  credit 
to  their  Treasurv  Tax  and  Loan  Note 
Accounts  on  ot  before  Wednesday, 
February  15. 1988.  When  payment  has 
been  submitted  wttt  the  tender  and  the 
purduse  price  of  the  Bonds  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  spcudfisd 
above.  When  payment  has  been 
submitted  with  me  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  frdl  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  and  to  be  hdd  in  Treasury 
Direct  are  not  requried  to  be  assi^ed  ff 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Bond  being 
purchased  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
Treasury  Direct  must  be  completed  to 
show  all  the  information  required 
thereon,  or  the  Treasury  Direct  accoxmt 
number  previously  obtained 


6.  Separabiltty  of  Principal  and  Interest 

8.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  IMndpal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  tiiis 
circular. 

6.2.  Atiachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3  For  a  Bond  to  be  separated  into  the 
components  described  in  section  6.1., 
the  par  amount  of  the  Bond  must  be  in 
an  amount  wfaidi,  based  on  the  stated 
interest  rate  of  the  Bond  will  produce  a 
semi-annual  interest  payment  of  $1,000 
or  a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amotmts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
tiiose  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount  The  minimum  par  amount  for 
this  coring  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4  A  Bond  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5  Interest  Onnpcments  and  Prindpal 
Components  in  multiples  of  $1,000  wrill 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.8  Interest  and  Prindpal  Components 
of  separated  securities  may  be 
reconstituted  i-e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Prindpal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced  must  be 
submitted  together  for  reconstitution. 


6.7  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Prindpal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted 

6.8  The  book-entry  transfer  of  each      • 
Interest  Component  and  Prindpal 
Component  induded  in  a  reconstitution 
transaction  %vill  be  subject  to  the  fee 
schedule  generally  appUcable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  gen««l  regulations  governing 
United  States  securities  apply  to  the 
Bmids  separated  into  their  components. 

7.  General  Provisiaos 

7.1  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  sodi  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 

7.2  The  Secretary  of  die  Treasury  may 
at  any  time  supplement  or  amend 
provisions  of  tbds  drcnlar  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  PuUic 
announconent  of  such  changes  will  be 
promptiy  provided 

7.3  The  Bonds  issued  under  this 
ckcular  shall  be  obligations  of  the 
United  States,  whetiier  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Prindpal  Components,  and 
thnefore.  the  faith  of  the  United  States 
Government  is  pledged  to  pay.  in  legal 
tender,  prindpal  and  interest  on  the 
Bonds. 

7.4  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 

Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

CUSIP  Numbers  and  Designations  for 
the  Prindpal  Con^wnent  and  Interest 
Compoomts  of  Treasury  Bonds  of 
February  15, 2019.  CUSIP  No.  912818  EC 

8 

The  Prindpal  Component  is 
designated  (Interest  Rate)  Treasury 
Prindpal  (TPRN)  2019  due  February  15. 
2019.  CUSIP  Na  912803  AQ  6. 
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Interest  Components 


TiMNwy 
AUB-IS. 
Fab.  IS. 
AuB-IS. 
FabilS, 
Aug.  IS. 
FibilS. 
Aug.  IS. 
Fab.  IS. 
AuB-IS. 
Fib.  IS. 
Aug.  15, 
Fab.  IS. 
Aug.  15. 
Fab.  IS. 
Aug.  IS. 
Fab.  IS. 
Aug.  IS, 
FabilS, 
Aug.  IS, 
Fab.  IS, 
Aug.  IS, 
FabilS 
Aug.  IS, 
FabilS 
Aug.  IS, 
Fab.  IS, 
Aug.  15. 
F^IS 
Aug.  IS, 
Fab.  IS, 
.15, 
FabiiSk 
Aug.  IS, 
Fab.  is, 
Aug.  15, 
F^IS, 
Aug.  15. 
FabilS 
Aug.  IS, 
Fab.  IS 
Aug.  15, 
Fab.  15, 
Aug.  IS 
FabilS 
Aug.  IS 
Fab.  IS 
Aug.  IS 
Fab.  IS 
Aug.  11 
FabilS. 
Aug.  IS 
Fab.  IS 
Aug.  IS 
Fatal  11 
Aug.  15. 
Fab.  15, 
Aug.  11 
Fab.  IS 
Aug.  IS 
Fab.  IS 


1MS- 


(TMT)duac 


1980- 
1980- 
1881- 
1881- 
1882- 
1880- 
1882- 
1889- 
1884- 
1884- 
1886- 
1886- 
1886- 
1886- 
1887- 
1887. 
1886- 
1888- 
1888- 
1888- 
2000- 


2000- 


2001- 
1001- 
XOOC- 


2002- 


2008. 


2008- 


1004- 


Aug.1smM. 


1006- 


2006. 


1006. 


1006- 


2007- 
M07- 
2006- 


2006- 


2008- 


2008- 


2010- 
2010- 
2011- 
2011- 
2012- 
2012- 
2013- 
2013- 
1014- 
1014- 

ms- 

1018. 
2016- 
2016- 
2017- 
»17_ 
»16- 
1016- 
1018- 


812633 


BF 
80 
BH 
BJ 
BK 
BL 
BM 
BN 
BP 
BO 
BR 
B8 
BT 
BU 
BV 
BW 
BX 
BY 
BZ 
CA 
C8 
OC 
CO 
CE 
CP 
CF 
CH 
CJ 
CK 
CL 
CM 
CN 
CP 
OQ 
CR 
C8 
CT 
CU 
CV 
CW 
CX 
CV 
CZ 
DA 
08 
OC 
00 
OE 
OF 
OQ 
OH 
JT 
KQ 
KJ 
KL 
KN 
KQ 
K8 
KU 


attachment  b  minimum  face 
Amounts  Which  Are  Multiples  of 
$1,000  Requireo  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $i  ,000 


Coupon  fpaioanO 


SAIO- 


S128. 
5.290. 


40AXL00 

^jtoojooiyjoo 


1.000.00 
41  MOM 
21  MOM 


Attachment  B— Minimum  Face 
Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $1.000— Continued 


CcMvnn  (paroanQ 


S97S- 
SBM- 
S62S- 


S7S0- 
S675. 


6.125. 
6.250- 
S37S. 
6M0- 
6.625. 
6.750- 
6475- 
7M0. 
7.125- 
7J90- 
7J78. 
7M0- 


7428- 
7.790- 
7475- 
9M0- 
S12S- 
6.2S0- 


6475- 

64M. 


ai2S. 
6480- 


6475- 
64M- 


9486- 
9i790. 
9478- 
10M0. 
iai28- 
10L2n- 


10475- 
10400- 


10428- 


11.126- 
1148QU 


11478- 
11400- 


11428- 


11.790- 
11475- 
124M- 


12.126- 
12490- 


12475- 
12400- 


1^625- 


12.790- 
1247S- 
13M0- 


13L126- 
13490- 


13478-. 
13M0-. 


13429- 


13.790- 
13479- 
144M- 


14.129- 

14490- 


Uk.^B.a^  !■  II  ■ 

NHnnnUni  wDV 


1400,000.00 
400.000M 
320.000M 
800.000.00 

1,000M0M 
100M0M 

1,600.000M 
32M0.00 

1400M0-00 
400M0M 

1.600MO.OO 
O0OMO.0O 
320M0M 
200M0.M 

1400400.00 
800,00040 

14OO4OOM 
8O4OO.OO 

I4OO4OOM 
8OO4OO.OO 

140040040 

294OOM 

320400.00 

900400.00 

14OO4OOM 
400400.00 

I4OO4OOM 
1604M.00 

1 180040040 


I4OO4OOM 

6OO4OOM 

64400M 

400400M 

I4OO4OQM 


I4OQ4OOM 

20,000M 

I4OO4OOM 


8OO4OOM 

I4OO4OOM 

400400M 

32040040 


I4OO4OOM 

2OO4OOM 

1.800M0M 


14OO4OOM 

4M400M 

I4OO4OOM 


320.000M 
90,00040 


1 
80040040 

14OO4OOM 
16M0M 

I4OO4OOM 
8OO4OOM 

14OO4OOM 
200,00040 
32O,O0OM 
800400.00 


4M400.00 
I4OO4OOM 

I8O4OOM 
I4OO4OOM 

IOO4OOM 
14OO4OOM 

800400.00 


43400.00 
11400M 

8400.W 
2340040 
474OOM 

3M0M 
484M.M 

I4OOM 
51400M 
13400M 
53.00QM 
27400M 
114M00 

74OOM 
57400M 
28400M 
S84MM 

3.000M 
6I4OOM 
31400M 
6340040 

I4OOM 
134WM 
33400M 
67400.00 
174OOM 
88400M 

74OOM 
7L00OM 


73L000M 
374OOM 

3400.00 

ia,oooM 

TTJOtXkOO 
30j000k00 
79u000w09 

1400M 
81400M 

41400M 
83.000M 
214OO.M 
17400M 
43,000.00 
87400M 
II4OOM 
80j000.00 


81400M 

23400.00 
6340040 
474OOM 
18400M 


87400M 

48400M 

88400M 

1,0O0M 

IOI4OOM 
SI4OOM 

103.000.00 
13400.M 
214OOM 
53M0M 

107.000M 
27,000.00 

108400M 
II4OQM 

III4OOM 
74OOM 

113400M 
574M40 


Attaowiient  B— Minimum  Face 
Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $i.00O— Continued 


Coupon  (parcanQ 


4479- 
4.900- 


4,626   II I- 
4.7S0- 

5400- 
S125- 
S290- 


S37S- 
5400- 


S42S- 
S790- 
5475- 
6400- 
6.12S- 
64S0- 
6475- 
6M0- 


S62S- 


4790- 
6475- 
7400- 


7.129- 
7490- 


7479- 
74M- 


7429- 


7.790U 
7479- 


S125- 
6490- 


647S- 


6425. 


S790- 
6479. 
i84M- 
191129- 
8490- 


8.790- 
9475- 


20400- 


MMmumiaM 
(doNara) 


320,000.00 
400400.00 

1,600400.00 
800400.00 

1,000400.00 
40400.00 

1400400.00 

raoMo.oo 
1400,000.00 

400,000.00 
640400.00 
80040040 

14OO4OOM 
25040040 

I4OOMOM 
160400.00 

140040040 
400400M 

I4OO4OOM 
6OO,00OM 
320400.00 
200,000.00 

1400,OOOM 
600400.00 

I4OO4OOM 

.  80040040 

I4OO4OOM 
8OO4OOM 

I4OO4OOM 
100400.00 
32040040 


400400M 


I4OO4OOM 


32O4OOM 

MO4OOM 

140040040 

00040040 

830,000.00 

4004oaoo 

1 406.000. W 


i04oaoo 

1400,000.00 
600,000m 


(doaaia) 


23,000.00 

2B400M 
117400M 

SO.0O0M 

110400.00 

8,000M 

1214M0O 

6I4OO.W 
123,000.00 

31.000.00 
S00O.0O 

63400.00 

127,000.00 

2,0O0M 

128400.00 

13.000.00 
131,000.00 

33.000.00 
133400.00 

67400M 

27400.00 

17400M 
137400M 

68400M_ 

13840040 

74MM 

141400.W 

71400M 

14340aW 

8400M 

28.000.00 

73400.00 
14740040 

37400M 

148400M 

3,000.00 

151,000.00 

18400.M 
153.00aM 

774OOM 

31400M 

38400.00 
1S7400.00 

78.000M 
158400M 

Looaoo 

I6I4OOM 
61400.00 
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TiWNUfy  Holes  of  rSbPiMfy  18, 1999, 


Waahington.  February  2. 1900. 

1.  bivitatloa  for  T«iMkt6 

1.1.  The  Secretaiy  of  the  Thsat ory. 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  99.500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15, 1999. 
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Series  A-1999  (CUSIP  No.  912827  XE  7). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalmt  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Detcriptioa  of  Securities 

2.1.  The  Notes  will  be  dated  February 
15. 1989.  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  August  15. 1980.  and  each 
subsequent  6  months  on  February  15 
and  August  15  thi-ough  the  date  that  the 
principal  becomes  payable.  They  will 
mature  February  15. 1998,  and  wiU  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  die  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  die  hiternal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  pubUc 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 

$i.ooa  $5.ooa  $iaooo,  sioaooa  and 

$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Notes  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Prindpal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  throu^ 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form:  the 
description  of  the  separate  Principal  and 
Interest  OHnponents  is  set  forth  in 
Section  0  of  this  circular.  . 


2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31 CFR  Part  306),  as  to  the 
extent  appUcable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51 FR 18260.  et  seq.  (May  16. 1986). 
apply  to  the  Notes  ofi^ered  in  this 
dtcular. 

S.  Sale  Procedures 

3.1.  Tenders  will  be  eceived  at  Federal 
Reserve  Banks  and  Branches  and  at  the 
Bureau  of  the  PubUc  Debt,  Washington, 
D.C.  20239-1500.  prior  to  1  A)  pjn.. 
Eastern  Standard  time.  Wednesday. 
February  8. 1989.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  February  7, 1989,  and 
received  no  Later  than  Wednesday, 
February  15. 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e^ 
7.10%.  Fhictions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  maricets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own   - 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  with  out  deposit  from 
commercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 


loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  pubUc  funds: 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amoimt  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3A  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  wiU  be  accepted 
in  fuH  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  hi^est  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  wfaidi 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vfc  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100000  and  a  lowest  accepted  price 
above  die  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
audi  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
conqietitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  wei^ted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  woidd  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  fulL  or  wdien 
the  price  at  die  average  yield  is  over 
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4.1.  The  Secretary  of  the  TtesMuy 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tmulers  in  whob  or  in 
part  to  allot  more  or  lees  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  difTerent  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  pobiic  interest  The  Secretarjr's 
action  under  this  Section  is  final. 

5.  PayoMBt  and  DeUvoty 

S.1.  Sotdement  for  the  Notes  aUottad 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Borean  of  the 
Public  Debt,  wherever  the  tender  was 
sumbMtad.  Settlement  co  Notes  allotted 
to  institutifMial  investors  and  to  others 
whose  tenders  are  aononipanied  by  a 
guarantee  as  provided  hi  section  3.5. 
must  be  made  or  conqileted  oo  or  before 
Wednesday.  February  IS,  198a  Payment 
in  full  most  accompany  tenders 
submitted  by  all  odior  investors. 
Payment  must  bo  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settlement 
date  but  which  are  not  overdue  as 
defined  In  uie  general  regolations 
governing  United  States  securities;  or  by 
rJiech  drawn  to  the  order  of  the 
institution  to  which  the  toiider  was 
saHMnBOi  wiUGB  most  do  rocaiveo  noai 
inetitBtlOBal  invostors  oo  later  than 
Monday.  Fehraaiy  IS.  19M.  In  additioa. 
Treasory  Tax  and  Loan  Note  Option 
Depositaiies  may  make  payment  for  the 
Notes  allotted  for  thetr  own  accounts 
and  for  accounts  of  cnstomers  by  credit 
to  their  Treasvoy  Tax  and  Loon  Note 
Accounts  on  or  beioce  Wadnaoday, 
Februanr  IB.  liMB.  When  payment  haa 
hfirm  suhniittfld  vfith  die  teiider  and  the 
purchase  price  of  die  Notes  allotted  is 
over  par.  settlement  bx  the  premium 
must  oe  completed  timely,  as  spedfiad 
above.  When  payment  has  been 
submitted  with  me  tender  and  the 
purchase  price  is  under  par,  the  cfiscount 
win  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  op  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  die 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  die  Notes 
allotted  and  to  be  hdd  in  Treasury 
Direct  are  not  required  to  be  assipwd  if 
the  inscription  oo  the  registered 
definitive  seouity  is  identical  to  Urn 
registration  of  the  Notes  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Notes  allotted  in 


Treasonr  Direct  must  be  completed  to 
show  aU  the  information  required 
thereon,  or  the  Tteasury  Direct  account 
number  previously  obtained. 

«.  SeparaMBty  of  Principal  aad  lolsi sst 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Sieparate  Trading  of  Registered 
Interest  uid  Principal  of  Securities),  a 
Note  may  be  cBvided  bito  its  separate 
components  and  maintained  as  such  on 
the  bodc-entry  records  of  Uie  Federal 
Reserve  Banks,  acting  as  Hscal  Agents 
of  the  United  States.  The  separate 
STRffS  components  are:  each  future 
semiannual  interest  payment  (refened 
to  as  an  Interest  Component)  and  the 
principal  payment  (rdterred  to  as  die 
Prindptd  Coonponent).  Bach  Interest 
Conqponent  and  die  Principal 
Component  shall  have  a  identifying 
designation  and  CUSIP  number,  wnidi 
are  set  forth  in  Attachment  A  to  this 
circular. 

e.2.  Attadiment  A  also  provides  the 
payable  dates  for  the  separate 
componento.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  odier 
nonbusiness  day.  the  amount  due  will 
be  payable  fwimoot  additional  interest) 
on  the  next  business  day. 

aj.  For  a  Note  to  be  separated  faito 
die  componente  described  in  Section 
6.1.,  die  par  amount  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiamraal  Interest  payment  of  114)00  or 
a  multiple  of  tunc  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounte  required  to  separate  a  security 
at  various  interest  rates,  as  wefi  as  die 
interest  paymento  corresponding  to 
those  niiirinmm  par  amoonts.  Par 
tmioonto  greater  than  the  minimum 
amount  most  be  in  multiples  of  that 
amount.  Hie  minimum  par  amount  for 
this  offering  will  be  pronrlded  in  the 
public  announcement  of  the  amount  and 
yteld  range  of  accnited  bids. 

6.4.  A  Note  may  be  separated  into  ite 
componente  at  any  time  from  die  issue 
date  mitil  maturity.  A  request  for 
separation  must  he  made  to  the  Federal 
Reserve  Bank  maintaining  the  accoiiot 
for  the  Notes.  Once  a  Note  has  been 
separated  into  ite  componente,  the 
componente  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Componente  and  Principal 
Componente  in  multiples  of  $1,000  will 
be  accepteble  to  secure  deposite  of 
Federal  pnbUc  monies.  They  will  not  be 
accepteble  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Ftindpal  Componente 
of  separated  securities  may  be 
reconstituted,  Le..  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  die  Federal  Reserve  Banks.  A 
Priiic^ial  Component  and  aU  related 


unmatured  Interest  Comr  ments,  in  the 
approprtete  minimum  or  multiple 
amounte  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  hdd  under  the  CUBES 
Program,  or  cash  paymente  may  not  be 
substituted  for  misshig  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  doM  not 
conqirise  all  of  the  necessary  STIUPS 
oomptmente  in  the  appropriate  amounte 
will  not  be  accepted. 

6.&  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitutioa 
transaction  will  be  subject  to  the  fee 
schedule  generally  apiriicable  to 
transfers  of  book-entty  Treasury 
securities. 

6.9.  Unless  otherwise  provided  fai  diis 
offering  drcnlar,  die  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  Uie 
Notes  separated  into  their  cofliponents. 

7.  General  Provisions 

7.1.  As  fiacal  agente  ol  dM  United 
States,  Federal  Reserve  Banks  are 
audiorixed.  as  directed  by  the  Secretary 
of  die  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  sudi  notioes 
as  may  be  necesaary,  to  receive 
payment  for,  aad  to  issoe,  maintain, 
service,  and  make  payment  on  die 
Notes. 

7.2.  The  Secretary  of  die  Treasury 
may.  at  any  time,  sqiplement  or  amend 
provisions  of  diis  drailar  if  such 
supplearante  or  amendment  do  not 
adversely  affect  existing  ri^te  of 
holders  of  dw  Notes.  Pobiic 
announcment  of  sodi  changes  will  bo 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
drcolar  shall  be  obligations  of  the 
United  States,  whedier  held  hi  dw  fully 
constitated  form  w  as  separate  Interest 
and  Principal  Components,  and, 
diereforo,  the  faidi  of  die  United  Stetes 
Government  te  pledged  to  pay,  hi  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attechmente  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Muiphy. 

Kacal  Assistant  Secntary. 

Attachment  A— CUSIP  Nambars  and 
Designattons  for  dia  Principal 
Conqponant  and  latareat  Conponante  of 
Tmumi  Notes  of  Fefaraary  IS.  IMS. 
Series  A-1999.  CUSIP  Na  912127  XE  7. 

The  Principal  Component  is 
designated  (Interest  Rate)  TVeasuiy 
Principal  fTRFN)  Series  A-1999  due 
February  IS.  1999,  CUSIP  No.  912820  AR 
& 
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Interest  Components 

DaaignaSon 

CUSIP  No. 
912833 

Traaauy  Mamt  (UNI)  Am: 

Ai^.  IS,  1QM                             

BE9 

Fab.  15, 1990 

Aug.  15. 1990 

Fab.  15. 1991 

Auii.15.1991 

Fabi  15, 1902 

BF6 
BG4 

BH2 
BJ8 
BK5 

Interest  Components— Continued 


Interest  Components— Continued 


Aug.  15, 1992- 
Fab.  15, 1903. 
Aug.  15, 1903. 
Fab.  15. 1004. 
Aug.  15. 1994- 
Fab.  15, 1906- 
Aug.  15, 1905- 


CUStPNa 
912833 


BL3 
BM1 
BN9 
BP4 
B02 
BRO 
BS8 


Fab.  15, 1006- 
Aug.  15, 1996- 
Fab.  15. 1997- 

Aug.  IS.  1997 

Fab.  15. 1998- 
Aug.  IS.  1998- 
Fab.  15. 1980- 


CUS«>Na 
912833 


BTO 
BUS 
BV1 
BW9 
8X7 
BYS 
BZ2 


ATTACHMENT  B.— MINIMUM  FACE  AMOUNT  WHICH  ARE  MULTIPt^S  OF  $1 ,000  REQUIREO  IN  ORDER  TO  PRODUCE  lNTB«8T 

Payments  That  Are  Multiples  OF  $1,000 


Coupon 

MMmumfMO 

InlafMt 
paymanl 
(dolara) 

Coupon 

MMfnuni  tec# 

Inlnoat 
paymant 

Mnnwni  lB09 

Maiwl 

(porcem) 

(dolm) 

(paroanQ 

«M«« 

(parcani) 

«tolm) 

peymart 
(dolara) 

5.000 

40.000.00 

1,000.00 

10125 

1,600,000.00 

81000.00 

1&2S0 

800O00O0 

6100000 

5.125 

1,600.000.00 

41,000.00 

10.250 

800000.00 

41.000.00 

15075 

1,600.00000 

123O00O0 

5.250 

800,000.00 

21,000.00 

10.375 

1,600,000.00 

83,000.00 

15.500 

400.00000 

3100000 

5.375 

1,000,000.00 

43,000.00 

10.500 

400.000.00 

21000.00 

15.825 

640000.00 

6.00000 

5.500 

400.000.00 

11,00000 

10025 

320.0000 

17,00000 

15.750 

800,000.00 

5.625 

3.200,000.00 

9,000.00 

10.750 

800.00000 

43,000.00 

15075 

1000,00000 

127O00O0 

5.750 

800.000.00 

23,000.00 

10075 

1,600000.00 

87000.00 

16O00 

25,00000 

200000 

5.875 

1.600.000XX> 

47O00O0 

11O00 

200.000.00 

11000.00 

1&125 

1,800,000.00 

12S000O0 

6.00O 

100,000.00 

3,000.00 

11.125 

1.600.000.00 

89000.00 

1&2S0 

1O00O00O0 

1300000 

ai25 

1,600,00000 

49,00000 

11.2S0 

160.000.00 

9,00000 

16J75 

1000000.00 

13100000 

&2S0 

1,000.00 

11.375 

1,600,000.00 

91,00000 

16.500 

400000.00 

3300000 

6.375 

1,600,00000 

51.00000 

11.500 

400.000.00 

23O00O0 

16.625 

1O00O00O0 

133000.00 

6.500 

400.000.00 

13.000.00 

1102S 

1.600,000.00 

93,00000 

16.750 

67O00O0 

6.625 

1,600,000.00 

53.00000 

11.790 

800,000.00 

47000.00 

16075 

320O00O0 

27O00O0 

6.750 

800,00000 

27000.00 

11075 

320,000.00 

19O00O0 

17O00 

200O00O0 

6J75 

320,00000 

11.00000 

1^000 

5000000 

3.000.00 

17.125 

1000000.00 

7.000 

200,000.00 

7.000.00 

1Z12S 

1,600,000.00 

97O00O0 

17.250 

800,00000 

6000000 

7.125 

1,600,000.00 

57,00000 

12.250 

800,000.00 

49.000.00 

17J75 

1,600,00000 

13900000 

7.250 

800,000.00 

29,000.00 

12J75 

1000,000.00 

99.000.00 

17.500 

800,000.00 

700000 

7J75 

1.600.000.00 

50,000.00 

12.500 

16000.00 

1,000.00 

17.625 

1000,000.00 

141O00O0 

7.500 

80.000.00 

3,000.00 

12.625 

1,600.000.00 

101,000.00 

17.750 

800000.00 

7100000 

7.625 

1.600.000.00 

61,000.00 

1^750 

80,000.00 

51000.00 

17075 

1O00O00O0 

143000O0 

7.750 

800,000.00 

31,000.00 

12075 

1,600,000.00 

103,000.00 

18.000 

100,000.00 

9O00O0 

7.875 

1,600,000.00 

63,000.00 

13.000 

200,000.00 

13.000.00 

10125 

320,000.00 

2900000 

aooo 

25,000.00 

1,000.00 

13.125 

320.000.00 

21,000.00 

18.250 

800,00000 

73O00O0 

ai2S 

320,000.00 

13,000.00 

1X250 

800.000.00 

53,000.00 

18J75 

1000,00000 

147O00O0 

8.250 

800,000.00 

33,000.00 

13J75 

1.600.000.00 

107,000.00 

18.500 

400,000.00 

37O0O00 

8.375 

1,600,000.00 

67,000.00 

13.500 

400,000.00 

27000.00 

18.625 

1,60000000 

149,00000 

8.500 

400,000.00 

17,000.00 

13.625 

1000,000.00 

109,000.00 

10750 

32,000.00 

3.000.00 

8.62S 

1,600.000.00 

68,000.00 

13.750 

160000.00 

11,000.00 

18075 

1,600,000.00 

151O00O0 

a750 

160,000.00 

7,000.00 

13075 

1,600.000.00 

111,00000 

19.000 

200000.00 

19O00O0 

8475 

1,000.000.00 

71,000.00 

14.000 

100,000.00 

7,000.00 

19.125 

1000,000.00 

153.00000 

9.000 

200.000.00 

9,000.00 

14.125 

1.600.000.00 

113,000.00 

19.250 

800.000.00 

77000.00 

9.125 

1,600,000.00 

73,000.00 

14.250 

800,000.00 

57,000.00 

19075 

320,000.00 

31O00O0 

9.250 

800,000.00 

37,000.00 

14.375 

320,000.00 

23,000.00 

19.500 

400,000.00 

30.00000 

9J75 

640,000.00 

3000.00 

14.500 

400,000.00 

29,000.00 

19.625 

1,600,000.00 

157.000.00 

0.500 

400,000.00 

19.000.00 

14.625 

1,600,000.00 

117,000.00 

19.750 

800.000.00 

79,00000 

9.625 

1,600.000.00 

77,000.00 

14.750 

800,000.00 

59.000.00 

19075 

1,600,000.00 

150.000.00 

9.750 

800,000.00 

39,000.00 

14075 

1,600,000.00 

119.000.00 

20O00 

10,000.00 

1.00000 

0.875 

1,600,000.00 

79,000.00 

15.000 

40,000.00 

3,000.00 

20.125 

1,600.000.00 

161.00000 

10.000 

20,000.00 

1,000.00 

15.125 

1,600,000.00 

121,000.00 

20.250 

800.000.00 

81.000.00 

[FR  Doa  89-3173  Filed  2-7-09;  1:11  pm] 
BauNG  cooc  aio-«e-M 


[Department  Circuler    Public  Debt 
No.  3-89] 


Traaaury  Notaa  of  February  IS,  1992, 
SerieaR-1992 

Washington.  February  2, 1989. 

1.  Invitetion  for  Tendon 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 


Tide  31,  United  States  Code,  invites 
tenders  for  approximately  $9,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15, 1992, 
Series  R-1992  (CUSIP  No.  912827  XD  9), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounte  of  the  Notes 


may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agente  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  February 
15, 1989,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  August  15, 1989,  and  each 
subsequent  6  months  on  February  15 
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and  Auguat  IS  tfmw^  the  date  that  tfie 
principal  bacomec  payable.  They  will 
mature  Febniaty  15, 1902.  and  will  not 
be  aublect  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusineas  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  die  next  buainets  day. 

2JZ.  The  Note*  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
firom  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U3.CS1M. 

Z3.  The  Notes  will  be  acc^table  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptaUe  in 
payment  of  Federal  taxes. 

ZA.  The  Notes  will  be  issued  only  in 
book-entry  form  tai  denominations  of 
$5,000.  $10,000.  tlOOAJO  and  tUlOOiOOOi 
aiKl  in  multiples  of  those  amounts.  They 
wrill  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulatioos  governing  United 
States  securities.  La,  Department  of  the 
Treasury  Circnl«  Na  300,  current 
revision  (31 CFR  Part  308),  as  to  the 
extent  applicable  to  marketable 
securitiM  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  publidied  as  a  final  rule  to 
govern  securities  held  in  the  TnoMviy 
Dinct  Book-Entry  Securities  System  in 
51 FR  182ea  et  teq.  (May  16. 1960),  apply 
to  the  Notes  offered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Brandies 
and  at  the  Bureau  of  the  Public  Debt 
Washington.  DC  20238-150a  prior  to 
liX)  pjn.  Eastern  Standard  tiina. 
IWsday,  February  7, 1960. 
Noncompetitive  tenden  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Monday, 
February  6, 1969,  and  received  no  later 
than  Wednesday,  February  15, 1969. 

3.2.  The  par  amotmt  of  Notes  bid  for 
must  be  stated  on  each  tender.  He 
miniraura  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenden  must  also  show  die 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenden  must  show  the 
term  ''noncompetitive"  on  tiie  tender 
form  in  lien  of  a  specified  vleld. 

3.3.  A  single  Udder,  as  defined  fai 
Treasury's  sin^e  bidder  guidelines,  shall 
not  submit  noncompetitive  tenden 


totaling  more  than  $14)00,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreonent  to  purdiase  or  sell  or 
otherwise  dispose  of  any 
noocompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealen  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealen  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customen  if  the  names  of  the  customen 
and  the  amount  for  each  customer  are 
furnished.  Othen  are  permitted  to 
submit  tenden  only  rar  tiieir  own 
account 

3J.  Tenden  for  their  own  account  will 
be  received  without  deposit  from 
oommerdal  banks  and  other  banking 
institntions:  primary  dealen.  as  defined 
above;  Federally-iiMared  savings  and 
loan  associations:  &ates.  and  meir 
political  subdivisiODS  or 
instrumentalities:  pnbik  pension  and 
retivenent  and  other  pablic  funds: 
international  organizations  in  whldi  the 
-United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenden  firom  all 
othen  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
ai^lied  for,  or  Inr  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3it  Immediatdy  after  the  deadline  for 
receipt  of  tenden,  tenden  will  be 
opened,  followed  by  a  public 
announcement  of  the  amoimt  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenden  will  be  accepted 
in  fuU.  and  then  competitive  tenden  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenden  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenden  are  accepted,  an  interest  rate 
win  be  esteblished.  at  a  H  of  one 
percent  Increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.25a  That  steted  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  die  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 


tenden  will  pay  the  price  equivalent  to 
the  w^^tad  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e-g.. 
0OJI23,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenden 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenden  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenden  received  frtnn  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weij^ted  average  yidd 
of  accepted  competitive  tenden. 

3.7.  Competitive  bidden  will  be 
advised  of  die  acceptance  of  their  bids. 
Those  submittkig  noncompetitive 
tenden  will  be  notified  only  if  die 
tender  is  not  accepted  in  hdl.  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  BaaarvatkMS 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  die  right  to  accept  or 
reject  any  or  aB  tenden  in  whole  or  in 
part,  to  allot  mora  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  difforent  percentage 
allotments  to  varlons  dasses  of 
applicante  when  the  Secretary  considen 
it  in  the  public  interest  The  Secretary's 
action  under  this  Sectton  is  final 

5.  Payment  and  Ddhrary 

5.1.  Settlement  for  die  Notes  aUotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlnnent  on  Notes  allotted 
to  institutional  investon  and  to  othen 
whose  tenden  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday,  February  15, 1960.  Payment 
in  full  must  accompany  tenden 
submitted  by  all  other  investors. 
Payment  must  be  in  cash:  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settlement 
date  but  which  are  not  overdue  as 
defined  in  the  general  regulations 
governing  United  Stetes  seairities;  or  by 
check  drawn  to  the  order  of  the 
institotion  to  which  the  tender  was 
submitted,  which  must  be  received  frtm. 
institutional  investon  no  later  than 
Monday,  February  13, 1989.  In  addition. 
Treasury  Tax  and  Loan  Note  Option 
Depositories  may  make  payment  for  the 
Notes  alloted  for  their  own  accounU  and 
for  accounU  of  customen  by  credit  to 
their  Treasury  Tax  and  Loan  Note 
Accounts  on  or  before  Wednesday, 
February  15. 1988.  When  payment  has 


Federal  Regtoter  /  Vol  54.  No.  26  /  Thursday.  February  9.  1989  /  Noticeg 


6359 


been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  spedfied 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  aJlotted  shall  at  the 
discration  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
Stetes. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

•.  General  Pravistons 

8.1.  As  fiscal  agente  of  the  United 
Stetes,  Federal  Reserve  Banks  are 
puthorized,  as  directed  by  the  Secretary 
of  die  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

0.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplemento  or  amendmente  do  not 
adversely  affect  existing  righte  of 
holden  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
prompdy  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligattons  of  the 
United  Stetes,  and.  therefore,  the  faith  of 
the  United  Stetes  Government  is 
pledged  to  pay.  in  legal  tender,  prindpal 
and  interest  on  the  Notes. 
GataUMuipky. 
Fiscal  Aaaistant  Secretary. 
(PR  Doc  8»-S174  nied  2-7-88;  1:11  pm] 


Custome  Service 

Recordation  of  Trade  Heme;  Tune  Belt 

AOeNCV:  Customs  Service,  Treasury. 
:  Notice  of  recordation. 


amended  (15  U.S.C  1124),  of  die  trade 
name  "TUNE  BELT'  was  published  in 
die  Federal  Register  (53  FR  41012).  The 
notice  advised  that  before  final  action 
was  taken  on  the  application, 
consideration  would  be  given  to  any 
relevant  data,  views,  or  arguments 
submitted  in  writing  by  any  pereon  in 
opposition  to  the  recordation  and 
received  not  later  than  December  19. 
1988.  No  responses  were  received  to 
opposition  to  die  notice. 

Accordingly,  as  provided  in  S  133.14, 
Customs  Regulations  (19  CFR  133.14). 
die  name  TUNE  BELT'  is  recorded  as 
the  trade  name  used  by  Tune  Belt  Inc  a 
corporation  organized  under  the  laws  of 
die  State  of  Ohio,  located  at  2801  Arbor 
Place.  Ctodnnati.  Ohio  45209.  Hie  trade 
name  is  used  in  connection  with  the 
dott'^'^fl,  manufactured  by  Kama 
Corporation,  LTD.  in  Taipei  Taiwan. 
TUNE  BELT."  is  a  belt  with  a  pocket 
made  out  of  nylon  lined  Neoprene  (wet 
suit  material)  used  as  a  radio/cassette 
carrier). 

CMTK  February  0, 1980. 

TOR  FURTHER  eVORMATION  CONV  ACT! 

Bettie  Coombs,  Value,  Spedal  Programs 
and  Admissibility  Branch.  1301 
Constitotion  Avenue  NW^  Washington. 
DC  20229  (202-566-5765). 

Dated  Fsbruaiy  3. 1888. 
TlMHnas  LiLobrad. 

Acting  Chief,  Value,  Special  Programs  and 
Admissibility  Branch. 
[FR  Doc  as-aose  Filed  Z-8-88;  8:45  am] 


UNITED  STATES  INFORMATION 
AGENCY 

Cullurrily  Signmeent  Obfecte  Imported 
For  ExMbMon;  Determinetton 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authwity 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stet  985.  22  U.aC  2450). 
Executive  Order  12047  of  Merch  27, 1978 
(43  FR  13358,  Mardi  29, 1978),  and 
Delegation  Order  No.  85-6  of  June  27, 
1965  (50  FR  27303,  July  2, 1986),  I  hereby 
determine  that  the  objects  to  be 
induded  in  the  exhibit  "Master 
Drawings  from  the  National  Gallery  of 
Canada"  (see  tist  *)  imported  from 


abroad  for  the  temporary  exhibition 
without  profit  within  the  United  Stetes 
are  of  cdtural  significance.  These 
objecto  are  imported  pursuant  to  loan 
agreemenU  with  the  foreign  lenders.  I 
also  detemune  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objecte  at  the  National  Gallery  of  Art  m 
Washington.  DC  beginning  on  or  about 
March  5. 1988.  to  on  or  about  May  21. 
1988.  is  in  the  national  mterest 

Public  DOtioe  of  tliis  determination  is 
ordered  to  be  publiilied  in  the  Fedsfal 
Register. 

K.  WaOaca  Stuart. 
Acting  General  Counsel 

Date:  February  3. 1960. 
[FR  Doc  80-3128  Filed  2-6-ae:  t4S  am] 


fill  ■  ■■■   ^^^^^.^^^  *  —  Ba^fl^^^    Mffii   ftmnJlf 

uienie  rrogrHn  lor  riiveie,  pmni  i  iwn 
Of^pnludlone  In  Suppoff  of 


:  On  October  19, 1066,  a  notice 
of  application  for  the  recordation  under 
section  42  of  die  Act  of  July  5. 1948,  as 


■  A  copy  of  thU  IM  msj  be  oblaiMd  by 
contacting  Mr.  R.  WallMM  Stiwrt  ollh*  OfBc*  of  the 
G«n«nl  CounMl  of  U8IA.  The  talairiiona  DiBBbtr  M 
202-185-7078.  and  the  addreM  >•  Roooi  Tin.  U& 
InforiMtion  Afmcy.  sm  4tk  Street  SW. 
Waahinstaa  DC  aO»<7. 


ActlvWee 

The  Office  of  Private  Sector  Programs 
of  the  United  Stetes  Information  Agency 
(USIA)  announces  a  program  of  limited 
grant  support  for  non-profit  U.S. 
institutions  and  organizations  m  the 
private  sector  whidi  as  described  below 
promotes  die  long-term  foreign  policy 
objectives  of  the  United  Stetes  by 
promoting  mutual  undentanding 
between  its  people  and  the  people  of 
other  countries.  The  primary  purpose  of 
the  program  is  to  enhance  the 
achievement  of  the  United  States' 
totemational  public  diplomacy  goals 
and  objectives  by  stimulating  and 
encouraging  increased  private  sector 
commitment  activity,  and  resources. 

Projects  must  indude  an  totemational 
people-to-people  component  have  an 
educational  or  cultural  focus,  and 
demonstrate  a  substantial  contribution 
to  long-term  communication  and 
undentanding  between  the  United 
States  and  other  countries.  Subjecte 
must  be  consistent  with  USIA  themes 
and  priorities  and  USIS  post 
requirements. 

The  Office  of  Private  Sector  Programs, 
works  with  U.S.  not-for-profit 
organizations  on  cooperative 
international  group  projecte  which 
totroduce  American  and  foreign 
partidpante  to  one  another's  traditions, 
arte,  sodal  and  political  structures,  and 
international  toteresto.  The  Office  will 
accord  priority  statos  to  woridwide 
projecte  mvolving  leaden  or  potential 
leaden  in  their  fields  such  as 
parliamentarians,  juristo,  journalists, 
development  offidals,  public  policy 
experts,  and  practicing  artitote  to 
projecte  directly  tovolving  their  art  (with 
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exceptions  noted  below).  Proposals  ore 
welcome  involving  any  area  of  the 
worid.  with  special  attention  given  to 
excellent  inojects  involving  regions — 
such  as  Africa,  the  Near  East  South  and 
Southeast  Asia — and  countries  which 
have  participated  less  frequently  in 
exchanges.  Each  private  sector  activity 
must  meet  the  hi^^est  professional 
standards,  be  non-partisan,  and  address 
substantive  areas  of  mutiial  interest 
Priority  consideration  is  given  to 
projects  that  involve  United  States 
Information  Agency  posts  in  the 
development  of  the  program  and  the 
selection  of  the  participants. 

USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding. 
Proposals  should  list  other  anticipated 
sources  of  siq>por(— both  financial  and 
in-ldnd.  Actual  programs  range  from  one 
to  six  weeks;  the  duration  of  the  entire 
grant  period  does  not  normally  exceed 
one  year.  Most  funding  assistance  is 
limited  to  participant  travel  and  per 
diem  requirements  with  modest 
contributions  to  cover  administrativa 
costs.  Grants  are  not  ordinarily  given  to 
support  performing  arts  tours,  film 
festivals,  plastic  arts  exhibitions, 
research  projects  or  professional 
training,  youth  or  youth-related 
activities,  or  to  fund  publications. 
Student  exchanges  or  projects  which  are 
scholarly  or  academic  in  purpoee  should 
be  directed  to  USIA's  Office  of 
Academic  Programs.  Youth  or  youth- 
related  projects  should  be  directed  to 
USIA's  Office  of  International  Youth 
Exchange. 

The  Office  of  Private  Sector  Programs 
will  accept  proposals  from  March  1, 
1960.  dirou^  May  30. 1960,  for  projects 
whose  activities  will  begin  between  July 
1. 1969,  and  December  31, 1969.  Project 
proposals  must  be  received  at  least  four 
months  in  advance  of  the  activity  date 
and  wiU  be  accepted  only  when  they  are 
in  accord  with  Project  Proposal 
Information  Requirements  (0MB  #3116- 
0175).  For  proposed  projects  which  begin 
after  December  31, 1969,  competition 
details  will  be  announced  in  the  Federal 
Ragistar  on  or  about  June  15. 1969. 
Inquiries  are  welcome  prior  to 
■obmission  of  applications.  The  Office 
of  Private  Sector  Programs  reserves  the 
right  under  compelling  drciunstances  to 
consider  applications  outside  of  the 
context  of  the  above-mentioned 
timeframe. 

For  further  information,  organizations 
should  contact  Dr.  Raymond  H.  Harvey, 
Office  of  Private  Sector  Programs. 
Bureau  of  Educational  and  Cultural 
Affairs,  Untied  States  Information 
Agency.  301 4th  Street  8W.. 


Washington,  DC  20547.  or  call  (202)  485- 
7348. 

Dated:  February  1, 1988. 
Robert  FTancb  Soiidi, 

Director,  Office  of  Private  Sector  Programt, 
(FR  Doc  88-3129  Filed  2-B-88:  8:45  am] 


A  Or  ants  Program  for  Private  Not-For* 
Proftt  Organlatlona  In  Support  of 
hitemational  Educational  and  Cultural 


Hie  United  States  Information  Agency 
(USIA)  hereby  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States'  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
undentanding  between  the  people  of  the 
United  States  and  other  countries  and  to 
strengthen  the  ties  wdiich  unite  our 
societies.  The  information  collection 
Involved  in  this  solicitation  is  covered 
by  C^IB  Qearance  Number  3116-^75 
entitled  "A  Grants  Program  for  Private, 
Non-Profit  Organizations  in  Support  of 
Intematioaal  Educational  and  Qiltural 
Activities,'*  announced  in  the  Federal 
Ragietar)ttne3,1967. 

Private  Sector  organizations 
interested  in  working  cooperatively  with 
USIA  on  die  following  two  projects  are 
encouraged  to  apply. 

Wockshop  on  TexdMwk  Writing/Editing 
for  Jotdanian  Publiahars  and  Educators 

The  Office  of  Private  Sector  Programs 
of  the  United  States  Information  Agency 
(USIA)  announces  the  avaUability  of  an 
Initiative  Gnmt  open  to  U.S.  not-for- 
profit  Institutions  to  develop  and 
administer  a  3-week  woricshop  on 
textbook  writing/editing  for  Jordanian 
publishers,  educators  and  Ministry  of 
Education  Officials.  Possible  venues  for 
the  traveling  workshop  are  Washington. 
DC  Boston.  Hiiladelphia.  Albany  and 
New  York,  New  York.  Ten  Jordanian 
participants  are  to  be  selected  to 
participate  in  the  workshop  by  USIS 
officers  at  the  American  Embassy  in 
Amman,  Jordan.  This  international 
educational  project  is  being  initiated  by 
USIA  as  a  result  of  interest  expressed 
by  the  Jordanian  publishing  industry 
and  Ministry  of  Education  officials  in 
educational  textbook  writing,  editing 
and  publishing  in  the  United  States. 

The  time  of  the  woricshop  is  to  be 
established  by  the  organization 
awarded  the  grant  for  a  mutually 
convenient  three-week  period  between 
April  1960  and  September  30, 1989.  The 
workshop  is  to  be  developed  and 


executed  by  a  U.S.  not-for-profit 
institution  with  expertise  in  the 
preparation  and  publication  of 
educational  textbooks.  A  major 
objective  of  the  workshop  is  to  assist  the 
Jordanians  in  applying  for  copyrights  to 
adapt  basic  chapters  or  core  sections  of 
U.S.  textbooks  in  the  fields  of  science, 
mathematics,  geography,  economics, 
political  science  and  the  environment 
for  translation  into  Arabic  in  order  to 
meet  Jordanian  educational  needs.  The 
Grantee  Organization  should  possess 
die  knowledge  and  expertise  required  to 
assist  in  the  selection  of  U.S.  texts  and 
their  adaptation  into  Arabic. 

USIA  is  most  interested  in  working 
with  organizations  showing  evidence  of 
innovative  and  cost-effective 
|HX)gramming.  Primary  consideration  is 
given  to  organizations  which  have 
institutional  administrative  support 
and/or  the  potential  for  obtaiidng 
private  sector  funding  in  addition  to 
USIA  financial  support  Organizations 
must  have  the  substandve  expertise, 
logistical  capability  and  adm^trative 
skills  needed  to  develop  and  conduct 
the  above-mentioned  project 
successfully  so  that  it  will  have  a  lasting 
impact  on  die  participants. 

hnterested  organizations  should 
submit  a  request  for  complete 
application  materials  postmarked  no 
later  than  fifteen  days  from  the  date  of 
this  notice  to  the  address  listed  below. 
The  Office  of  Private  Sector  Programs  of 
USIA  will  then  forward  a  set  of 
materials  containing  guidelines  for  the 
preparation  of  proposals. 

Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs  (Attn:  Initiative  Grant 
Programs)  United  States  Information 
Agency,  301 4di  Street  SW.. 
Washington,  DC  20647. 
Dated:  January  31, 1989. 

Robert  Fruids  Smith. 

Director,  Office  of  Private  Sector  Programa. 

[FR  Doc  89-«30  Filed  ^■«-88: 8:45  am] 
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A  Qranta  Program  for  Private  Not-for^ 
Profit  Organlatlona  In  Support  of 
International  Educational  and  Cultural 
Activltiea 

The  United  States  Information  Agency 
(USIA)  hereby  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States'  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
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United  States  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3116-0175 
entitled  "A  Grants  Program  for  Private, 
Non-Profit  Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities,"  announced  in  the  Federal 
Register  June  3. 1987.  "< 

Private  Sector  organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  two  projects  are 
encouraged  to  develop  and  submit 
program  proposals: 

U.S.  Study  Tours  for  Mldifla  Eaetem 
Legislators 

The  Office  of  Private  Sector  Programs 
of  the  United  States  Information  Agency 
will  assist  in  supporting  die 
development  of  two  3-week  projects  to 
introduce  up  to  twenty  new  legislators 
from  the  Middle  East  to  the  concept  of 
representational  government  and  its 
application  to  the  Federal  Government 
system  in  the  United  States.  Each 
project  would  have  up  to  ten 
participants.  One  project  would  be 


conducted  in  Arabic;  the  other,  in 
English.  Grants  to  administer  both 
projects  are  to  be  set  by  the  grantee 
organization  between  April  1989  and 
September  30, 1989.  The  purposes  and 
objectives  of  the  projects  are: 

— ^To  introduce  new  legislators  to  the 
organizatioa  structure  and  functions  of 
the  executive,  legislative  and  judicial 
branches  of  the  U.S.  Government; 

— ^To  provide  new  legislators  with 
insight  into  the  decision-making  process 
in  the  evolution  of  U.S.  foreign  and 
domestic  policies; 

— ^To  create  understanding  for  the 
concept  and  practice  of  representational 
government  as  applied  to  the  Federal 
Government  system  in  the  United 
States; 

— ^To  further  international 
understanding  of  the  values,  institutions 
and  practices  of  a  democratic  society 
through  first-hand  experience, 
observation,  and  exchange  of  ideas  with 
U.S.  legislators,  judges,  and  scholars. 

USIA  is  most  interested  in  working 
with  organizations  showing  evidence  of 
innovative  and  cost-effective 
programming.  Primary  consideration 


will  be  given  to  organizations  which 
have  institutional  and  other  private 
sector  funding  in  addition  to  USIA 
support  Organizations  must  have  the 
substantive  expertise,  logistical 
capability  and  administrative  skills 
needed  to  develop  and  conduct  the 
projects  successfully  so  that  they  will 
have  a  lasting  impact  on  their 
participants. 

Interested  organizations  should 
submit  a  request  fot  complete 
application  materials — poatmariLed  no 
later  than  fifteen  days  from  the  date  of 
this  notice — to  the  address  listed  below. 
The  Office  of  Private  Sector  Programs  of 
USIA  will  forward  on  request  a  set  of 
materials  containing  guidelines  for  the 
preparation  of  pnqiosals. 

Office  of  Private  Sector  Programs. 
Bureau  of  Educational  and  Cultural 
Affairs  (Attn:  Initiative  Grant  Programs). 
United  States  Information  Agency.  301 
4di  Street  SW..  Washington.  DC  20647. 

Dated  Janoaiy  31, 1988. 
Robert  FftanGts  rwaithi 
Director,  Office  of  Private  Sector  Programt. 
[FR  Doc  88-3131  Filed  ^-»-8B;  8:45  am] 


Sunshine  Act  Meetings 


TMi  Mdion  0(  tha  FEDERAL  REGISTER 
oonWm  noUoM  of  nwXIngi  puMatwd 
undw  the  "Qovammnl  In  the  Sunthin* 
ACT'  (Pub.  L  94-400)  5  U.S.C.  552b(*M3). 


DAT!  AND  TMB  Tuesday,  February  14. 

1080,  l(kOO  aJD. 

HACK  000  B  Street  NW.  Waihiogton. 

DC 

iTATUft  This  meeting  will  be  dosed  to 

the  pubUc. 

nmm  to  ■■  uitcmoiD, 

CoaapliMios  aattwt  piirwimt  to  2  U  AC 


Audit!  conducted  punuant  to  2  U.8.C  437g. 

438(b).  and  nae  28.  U.&C 
Mattara  coocaming  participation  in  civil 

actions  or  prooaadings  or  arbitration. 
Intamal  peraonnel  rules  and  pcooaduraa  or 

matters  affecting  a  particular  amployaa. 


DATI  AND  TMC  Thursday,  February  16. 

leee.  io«o  am 

PLAce  009  B  Street.  NWh  Washington. 

DC  (Ninth  Floor) 

iTATUt:  This  meeting  will  be  open  to  the 

pubUc. 

MATTIM  TO  M  OONMDmiK 

Setting  of  Dates  for  Future  Meetings. 


Federal  Ragiatar 

Vol.  64,  No.  26 

Thursday.  February  0,  1969 


Correction  and  Approval  of  Minutes. 
Certification  for  Payment  of  1968  Primary 

Matching  Funds. 
Lsgislative  Recommendations. 
Status  of  Presidential  Audits. 
Administrative  Matters. 

HRSON  TO  CONTACT  TOR  MMIIMATION: 

Mr.  Fred  Eiland.  Information  Officer. 
Telephone:  202-376-8156.  '  : 

MarloriaW.nnmona. 

Secmtary  of  the  Commisaion. 

(PR  Doc.  80-3170  FUed  2-7-80:  VblA  pm] 

MLUNS  COOK  tnf-ei-« 


Corrections 


Thia  aection  of  the  FEDERAL  REGISTER 
containa  edttorial  oorrediona  of  previously 
pubNahed  Preaidential.  Rule.  Propoeed 
Rule,  and  NoUoe  documents  and  voNjmes 
of  the  Code  of  Federal  Regulatlona. 
Ttteee  cofrectiona  are  prepared  by  the 
Office  of  the  Federal  Registar.  Agency 
prepared  correctiona  are  iasued  aa  signed 
documenta  and  appeer  In  the  appropriate 
document  categoriea  eleewhere  in  the 
iaaue. 


DopartiiMiit  of  Agricultiwo . 

TCraMUITMIT 

Department  of  Energy 

locniPAimooe 

rederal  Home  Loan  BankfioMd 

iscntPARTsie 

SmaH  Buelneee  AdmMetration 

IS  cm  PART  140 

National  Aeronautlca  and  Space 


14  CPR  PART  126* 

Department  of  Commerce 

18CPRPAIITS6 

Department  of  state 

22  cm  PART  137 

International  Deveiopmefit 
Cooperation  Agency 

Agency  for  International  Deveiofmient 

22CFRPART20t 

Peace  Corpe 

22  era  PART  210  / 

United  Statee  Information  Agency 

22  era  PART  sia 

Inter-Amerlcan  Foimdation 

22eraPARTiooe 

African  Development  Foundation 

22CraPART1S0a 

Deoertment  of  Houaina  and  Urlian 


uepanmeni oi me  ireaaury 
Internal  Revenue  Service 

20  era  PART  001 

Office  of  tlie  Secretary 

21  era  PART  10 

Department  of  Juotice 

20  era  PART  07 

Department  of  Labor 

20  era  PART  00 

Federal  Mediation  and  Concfliation 


20  era  PART  1471 

uepanmemoi  oeienee 

22  era  PART  280 

Depenmemoi  coucauon 

24CraPART0e 

iianonai  Arcnnfeeano  necoma 


20  era  PART  1200 


PART  04 


20eraPART44 

Environment  ol  Protection  Agency 

40  era  PART  22 

General  Servlceo  AdmMatration 

41  era  PARTO  101-00  AND  100-00 

DeiMHiment  of  tiM  Interior 

43  era  PART  12 

Federal  Emergency  Management 
Agency 

44  era  PART  17 

Department  of  Healtti  and  Human 
Servicea 

40  era  PART  70 

National  Science  Foundation 

48  era  PART  020 

National  FOiMidatlon  on  tlie  Arte  and 
me  numanniea 

wauunai  cnaowmeni  tor  me  Mia 

40  era  PART  1104 


Fedatal  Register 

VoL  54.  Na  26 

Thursday,  February  0.  1900 


nanunai  Bnoowmani  lor  me 


40  era  PART  1100 

Inatitute  of  Muoeum  Servicea 

40  era  PART  1108 

ACTION 

48  era  PART  1220 

Commioaion  on  tlie  Bfcenlonnlal  of  the 

I  *  -  **  -    -*    fTJMllMM    ^  ■  »  ■  gll  lilt  ■  M 

unneo  siaieo  wonooninon 

40eraPART2010 

Department  of  Tfonoportallon 

40  era  PART  20 

Gtovemmontwlde  RoQuironionla  for 
Drug-Free  Worlcplace  (Qronto) 

Correction 

In  rule  document  80-2065  beginning 
page  4947  in  the  iaaue  of  Tuesday, 
January  31. 1980.  make  the  following 
corrections: 

1.  On  page  4948.  in  the  third  column, 
beginning  with  the  third  conq>lete 
paragraph,  and  on  page  4948,  in  the  first 
column,  tltfough  the  fourth  complete 
paragraph,  text  was  printed  out  of  order. 
The  text  should  have  read  as  follows: 

tkantee"  is  defined  as  a  person  «^ 
applies  for  or  receives  a  grant  directly 
from  a  Federal  agency.  Thia  definition 
clarifies  the  statutory  definition  of  diis 
term,  w^ch  refers  to  *^e  department, 
diviaion.  or  odier  unit  of  a  person 
responsible  for  the  performance  under 
the  grant"  The  agencies  view  the 
regulatory  definition  as  avoiding 
confusion  among  the  terma  "grantee." 
"person"  and  "individual"  that  might 
otherwise  occur. 

At  the  same  time,  the  use  of  "grantee" 
in  this  regulation  is  intended  to  be 
consistent  with  the  statutory  aense  of 
the  term.  For  example,  in  determining 
the  level  of  organization  at  which  a 
sanction  should  be  imposed  in  case  of  a 
violation  of  the  requirements  of  this 
subpart,  the  agencies  intend,  where 
appropriate,  to  focus  on  the 
"department,  division,  or  other  unit"  of 
the  grantee  responsible  tat  performance 
under  the  grant  For  example,  if  aeveral 
different  organizational  units  of  a  State 
agency  receive  granta  from  a  Federal 
agency,  and  one  of  the  State 
organizational  units  violates  a 
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raquirament  of  the  regulatkn.  MncUooa 
could  be  Imposed  on  that  organizational 
unit,  not  on  the  entire  State  agency.  On 
the  other  hand,  where  it  ia  appropriate, 
in  the  context  of  a  particular  Federal 
grant  program,  to  view  the  entire 
grantee  organization  as  responsible  for 
the  inxplemeirtation  of  drug-free 
woiicplace  requirements  under  this  rule, 
the  entire  grantee  organization  could  be 
subject  to  sanctions. 

As  in  the  dafiaitien  of  "grant"  Um 
of  the  word  "directiy"  emphasizes  that  it 
is  only  a  "prime  grantee,"  and  not 
"subgrantees,"  who  are  covered  by 
requirements  under  this  subpart  This  is 
true  even  when  the  prime  grantee  is  only 
an  office  that  passes  Federal  funds 
through  to  aub^anlees  who  artnaHy  do 
the  worii  of  the  program. 

Words  like  "State"  and  "person"  are 
already  defined  in  §__106,  so 
definitions  of  these  terms  are  not 
repeated  ia  thia  SMtloa.  "iBdivldaar  is 
defined  in  this  section,  however,  to 
mean  "a  natural  person."  Hiis  wonfing 
emphasizes  that  an  individual  differs 
both  from  an  organization  made  up  of 
more  than  one  Individual  and  bom 
corporationa,  «^ch  can  be  regantod  as 
a  single  "person"  for  some  legal 
purposes.  An  indttvidnal  who  receives  a 
grant  directly  from  a  Federal  wgwimy 
(e.g.,  the  Individual  gets  a  Federal 
agency  award  and  grant  check  made  out 
In  hie  or  ur  name)  is  cxiveied  by  this 
rule,  and  araat  make  the  oertiflcatiaii 
pi  w  Med  tot  granteM  wlio  ate 
individnaia,  eves  if  another  party  (04^  a 
university)  has  a  pweiy  adniBiateBtive 
role  Id  (BatifbvUug  the  rands,  lae 
agendas  iotand  that  a  "pctaKipd 
investigalar"  ia  a  saaaanh  or  similar 
great  ha  *la«rad  as  aa  ladlvidaal  only  If 
the  pant  is  awarded  diractly  to  the 
investigator  (aa  distinct  from  baing 
awardeid  to  a  onivanlty  or  other 
orgaajzatiwi). 

The  S 106  definitkm  of  "pacsoo." 

It  should  bo  poialBd  ool  Jrloriaa 
IndividMla.  Sim  a  >aBtee"  te  a 
"person"  who  appUaa  Car  or  raoaivBa  a 
grant  a  grantee  may  be  eitlar  an 
Individval  or  an  orgaoiiatkia.  When 
context  trnfuin*.  aa  in  dtstingnishing 
between  the  certifications  Hut 
individaala  and  organiaations  must 
submit  phraaes  like  "graataea.  other 
than  individuals"  and  "grantees  who  are 
individnab"  are  aaed. 

The  dafinitiaa  of  "Federal  agency"  or 
"agency"  U  taken  from  6  VJ&.C.  S52(f) 
and  is  intended  to  cover  a  broad  range 
of  govemmant  antitias.  In  various  places 
in  the  regulation,  "the  iu|en^  is  used  ia 
the  context  of  a  particalar  graotOT 


agency  (e.g.,  § .630(8):  "each  grantee 

shall  make  the  appropriate  certification 
to  the  agency").  In  such  contexts,  the 
term  is  not  intended  to  mean  Federal 
agencies  in  general 

2.  On  page  4957,  in  the  second  column. 
In  the  heading  for  Part  24,  remove 
"(NONPROCUREMKNTT. 


oae      DEPARTMENT  OF  DEFENSE 

Dopnrtmont  of  ttw  Army 

3S  CFR  Part  253 

RoQulatlowa  of  tiMSocrolary  of  tiM 
MiTiy  iranama  vanai  Einpioyinoiii 
oyoiMiiis  EinpioyinOHi  rnacy 

ComcUoa 

In  rule  document  89-1883  beginning  on 
page  4016  in  tiie  issae  of  Friday,  fanoary 
27, 1988,  make  the  following  corrections: 

1.  On  page  4018,  in  the  3(d  ooiumn, 
under  turnjmoiTMn  w^oiwmTioti.  in 
tiie  lOtii  line,  "of  ahonld  read  "or". 

2.  On  the  same  page,  in  the  same 
column,  under  auwiiMniTMiv 
wwwwMmON,  in  the  2nd  paragraph,  in 
the  22nd  line,  "GA-17"  should  read  "GS- 

ir. 

3.  On  page  4019,  in  the  first  column.  In 
amendatory  hMtrorlJon  I  "Sadloa 
153.8"  shotdd  read  "Section  '• 


DEPARTMENT  OF  EDUCATION 
S4CFRPart79 

Standardo  of  Conduct 

Comctimt 

In  rule  document  88-1125  begliming  on 
page  5028  in  the  iaaaa  of  Tuesday. 
January  31, 1088,  make  the  following 
correction: 

f73J0    [Corrected] 

On  page  5033.  In  the  third  column,  in 
1 73.50,  the  section  number  should 
appear  as  set  forth  above. 

cooaiss»«vo 


DEPARTMENT  OF  EDUCATION 
Offico  of  Spocial  Education  I 

invnaiion  ror  jippacanona  lOr  pnw 
Awards  undar  Cartain  Dirad  Qnmt 
Pregrama  for  Flactf  Yaar  1988 

Conectioa 

In  notice  document  89-1883  begfamlng 


on  page  3949  in  the  iasue  of  Thorsday, 
January  26, 1989,  make  the  following 
corrections: 

1.  On  page  3952,  in  the  table,  in  the 
eighth  table-column,  in  the  fourth  entry, 
"36  months"  should  read  "60  months". 

2.  On  page  3886,  in  the  second  column, 
in  the  first  line,  above  "Siyiatnre  of 
Authorized  Certifying  OffidaT,  insert  a 
line  for  a  signature. 


DEPARTMENT  OF  ENERGY 

viiwo  or  vonsarvanon  ana 


10CFRPart430 

(Doelwt  Na  CAS-R»-7»-106| 

EnafQy  Conaan^ation  PiOQrani  for 
Conaunwr  Pivdaala;  Nofioa  of 
Piupoaad  Ruiamaldno  and  PuliHe 
HaarInQ  RaQardhifl  Enariy 
conaarvaDon  sianaaraa  tor  waiar 


Conectioa 

In  proposed  rule  document  88-807 
beginning  on  page  1880  in  the  issue  of 
Tuesday,  January  17, 1988,  make  tiie 
following  corrections: 

1.  On  page  1885,  In  the  Ist  column.  In 
the  14th  line,  before  "water^  insert  "a". 

2.  On  page  1903,  in  Iha  first  oohaan.  fai 
the  sixth  line,  "adjusted"  should  read 
"adjust". 

3.  On  the  same  page.  In  the  second 
column.  In  the  seomd  complete 
paragraph,  in  the  first  line,  after 
"aimulated"  insert  "aae  teat  are  to  be     ' 
made  at  flow  rates  of*. 

4.  On  page  1005,  in  the  second  column. 
In  the  second  complete  paragraph.  In  the 
equation,  in  the  denominator,  "i)K," 
should  read  "1),". 

5.  On  the  same  page,  in  the  third 
column,  in  the  fiftii  li^e  and  sixth  lines. 
"Ibm"  should  read  "Ibm". 

6.  On  the  same  page,  in  the  same 
column,  in  the  tiiird  equation.  In  the 
numerator,  before  "Tr-r"  insert  an 
opening  parenthesis. 

7.  On  page  1906,  in  the  second  column, 
in  the  second  equation,  at  the  end  of  the 
numerator,  insert  a  dosing  parentiieeis. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dniy  Administration 

21  CFR  Part  178 

[Dediot  Na  86F-03751 

hHflract  Food  Addlllvas,  AdfuvanlSi 
vToouciion  ANN,  ana  sannisara 

Correction 

In  rule  document  88-28888  beginning 
on  page  47185  in  the  issue  of  Tuesday, 
November  22, 1988,  make  the  following 
correction: 

<  178.1005    [Corredodl 

On  page  47186,  in  the  second  column, 
in  S  17&1005(e)(l),  in  tiie  first  column  of 
the  table,  in  the  sixth  entry, 
"Pdyethylene"  was  misspelled. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rcKXi  sna  unig  AiniwiiiiirMOOH 

21  CFR  Part  182 

[Docket  Noe.  78IHI141  and  79NKh42] 

QRA8  Statua  of  Com  Sugar,  Com 
Syrup,  Invert  Sugar,  and  Sucroao 

Correction 

In  rule  document  88-25583  beginning 
on  page  44882  in  the  issue  of  Monday, 
November  7, 1988,  make  the  following 
correction: 

On  page  44875,  in  the  third  column,  in 
the  Authority  dtation.  in  the  fourth  line, 
"438"  should  read  "348". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rooa  ana  onig  monwwnmoon 

wnponaa  aNrcnanoMO  Hoiumoa  10 
Customs'  Custody!  Complance  PoHcy 
Quide;  Revocation 

Correction 

In  notice  document  88-29628 
appearing  on  page  52238  in  the  issue  of 
Tuesday,  December  27, 1988,  make  the 
following  correction: 

In  tiie  first  column,  under  summary.  In 
die  fourth  line,  "7135.08"  should  read 
"7153.06". 


itaSJt   [Cerredad] 

On  page  101,  in  the  third  column,  in 
S  235.3(f),  in  tiie  20tii  line,  "Conference" 
should  read  "Conformance". 


DEPARTMENT  OF  THE  INTERIOR 

umce  or  me  ^ecreisry 

Privacy  Act  of  1974;  Revision  of  Notice 
of  System  of  Records 

Correction 

In  notice  document  80-2058  beginning 
on  page  4339  in  the  issue  of  Monday, 
January  30, 1989,  make  the  following 
correction: 

On  page  4339,  in  the  third  column,  the 
bold  heading  following  the  date  line 
should  have  read  "NrrEMOR  OS-SI". 

cooc  1fO»«VO 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8CFRPart235 

[INS  Numben  1037-88] 

Immigration  User  Fee,  Confonnlng 
Amendments 

Correction 

In  niJe  document  89-5  beginning  on 
page  100  in  the  issue  of  Wednesday, 
January  4, 1989,  make  the  following 
correction: 


DEPARTMENT  OF  LABOR 

Mine  Sefety  snd  Heeltti  Administration 

30  CFR  Parts 

Fee  AdH*slments  for  Testing, 
EvahHrtion  and  Approval  of  MMng 
Products 

Correction 

In  rule  document  88-30188  beginning 
on  page  17  in  the  issue  of  Tuesday, 
January  3, 1989,  malce  the  following 
corrections: 

1.  On  page  18,  in  the  3rd  column  of  the 
table,  in  tiie  22nd  entry,  "399"  should 
read  "339". 

2.  On  page  20,  under  Part  33— Dust 
CoDedors,  the  application  fee  for  "16. 
Certification  evaluation"  should  be  $100. 


DEPARTMENT  OF  TRANSPORTATION 

rvCMrai  A WDon  MsraniMiwiuii 

14CFRPwt39 

[DodMt  Na  SSnANE-32;  Aflfidt  3M0S21 

Ahuorltilnsii  PlisctlMsa.  iUison  Qss 
Turl>ine  Division,  Gsnsral  Motors 

C20R,  and -C30  Series  Englnee 

Correction 

In  rule  document  89-1995  beginning  on 
page  4262  in  the  issue  of  Monday, 
January  30, 1989,  make  the  following 
correction: 

{38.13    [Corrected] 

On  page  4263,  in  the  second  column, 
in  §  39.13(d),  in  tiie  first  line,  "upon" 
should  read  "Upon". 

BNXaMCOOC  1S0»«14> 


TtMirsday 
Fabniaiy  9,  1989 


Part  II 

Department  of 
Health  and  Human 
Services  

Family  Support  Administration 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

FamNy  Support  Adnrintotration 

45  CFR  Part  1080. 

EnMFQancy  Community  Sacvfcos 
Homwosa  Qcant  Piuyiam 

AOiNCv:  Family  Support  Administration 
(FSA).  Office  of  Community  Services 
(OCS).HHS. 
action:  Fmal  rules. 


;  OCS  is  issuing  final 
regulations  for  the  disbursement  of 
funds  for  the  Emergency  Community 
Services  Homeless  Grant  Program  (EHP) 
established  by  the  Stewart  E  McKinney 
Homeless  Assistance  Act  (Pub.  L  lOQ- 
77,  as  amended  by  Pub.  L 100-628).  The 
regulations  establish  procedures  that 
States,  territories,  Indian  tribes,  and 
other  organizations  must  follow  to  apply 
for  and  use  the  funds  appropriated  for 
this  program. 

imcTivi  OATK  The  effective  date  of 
these  final  rules  is  February  9, 1960. 
ran  nNrrHKR  mromtATtOM  contact: 
The  following  individual  can  provide 
additional  information  on  the 
regulations:  Mary  M.  Evert,  Director. 
Office  of  Community  Services, 
Department  of  Health  and  Human 
Services.  370  L'Enfant  Promenade  SW., 
Washington.  DC  20447.  (202)  252-5233. 
SUmilMNTAIIV  INroWMATION;  The 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L 100-77,  signed 
July  22, 1987)  established  a  number  of 
programs  to  assist  homeless  persons, 
including  the  Emergency  Community 
Services  Homeless  Grant  Program  (EHP) 
(Title  Vn,  Subtitle  D.  Sections  751-764 
and  762  of  Pub.  L  100-77)  (42  U.S.C. 
11461-11464  and  11472).  The  McKinney 
Act  has  since  been  amended  by  Pub.  L 
100-628  with  respect  to  eligible  uses  of 
the  EHP  funds,  among  other  things  (Title 
VII,  Subtitle  A.  Section  704  of  Pub.  L 
100-628,  signed  November  7, 1968).  The 
EHP  program  is  operated  by  the  Office 
of  Community  Services  (OCS)  within  the 
Family  Support  Administration  (FSA)  of 
HHS.  The  McKinney  Act  provides  that 
the  funds  appropriated  for  the  EHP 
program  are  to  be  distributed  to  States 
that  receive  funds  under  the  Community 
Services  Block  Grant  (CSBG)  program 
(42  U.S.C  9901  et  seq.J.  using  the 
allocation  formula  that  applies  to  the 
CSBG  program.  In  addition,  the  Act  sets 
aside  EHP  funds  to  be  awarded  diractly 
to  certain  Indian  tribes. 

Interim  final  regulations  to  implement 
the  EHP  program  were  published  in  the 
Federal  Register  on  June  22, 1988  (53  FR 
23568],  and  a  30-day  comment  period 


was  provided.  We  have  made  changes 
to  the  interim  final  regulations  based  on 
our  evaluation  of  the  comments 
received,  our  experience  resulting  from 
the  initial  implementation  of  the  fiscal 
year  1988  EHP  grants,  and  statutory 
changes  made  to  the  McKinney  Act 
since  publication  of  the  interim  final 
regulations.  The  regulations,  revised  as 
appropriate,  ara  now  being  made  final. 
We  have  kept  them  to  a  minimum, 
consistent  with  the  Department's  policy 
of  allowing  maximum  flexibility  to  the 
States  and  localities  in  providing 
services  to  their  citizens.  The  provisions 
of  the  regulations  are  discussed  below, 
together  with  the  comments  that  were 
received. 

Justificatioa  for  Dispensing  With  Notica 
of  Proposed  Rulemaking 

The  Administrative  Procedure  Act 
(APA)  creates  an  exception  to  general 
notice  and  comment  rulemaking 
procedures  where  the  agency  for  good 
cause  finds  that  those  procedures  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  In  addition  to 
changes  made  to  the  interim  final  rule  as 
a  result  of  public  conunent,  this  final 
rule  contains  provisions  designed  to 
implement  amendments  to  the  EHP 
program  contained  in  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  of  1988,  Pub.  L  100-628, 
which  was  enacted  into  law  on 
November  7, 1988.  Section  1060.3  of  the 
regulations  includes  a  statutory 
clarification  setting  aside  0.5%  of  annual 
appropriations  for  the  territories  of 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  Palau, 
and  the  Virgin  Islands.  Sections  1080.4 
and  1060.5  have  been  changed  to  allow 
EHP  funds  to  be  used  for  the  prevention 
of  homelessness.  Section  1080.5  has 
been  revised  to  include  an  assurance 
that  the  State  will  make  every  effort  to 
award  funds  within  60  days  of  receipt. 
We  have  incorporated  these 
amendments  without  interpretation,  and 
therefore  believe  notice  of  proposed 
rulemaking  as  to  these  new  regulatory 
requirements  is  unnecessary.  We  have 
also  made  minor  changes  to  the 
application  procedures  described  in 
f  1 1060.5  and  1080.6  in  order  to  insure 
that  OCS  is  able  to  carry  out  its 
statutory  responsibility  to  distribute 
EHP  funds  only  on  the  basis  of  an 
approvable  application.  Finally,  we  have 
included  in  SS  1080.5  and  1060.8 
coordination  of  effort  requirements 
designed  to  carry  out  Congress'  intent 
that  all  levels  of  government  and  the 
private  sector  work  together  in  attacking 
homelessness.  As  these  changes  clarify 
and  complete  the  procedures  set  out  in 
the  interim  final  rule  without  changing 


the  substance  of  the  EHP  program  or  the 
relationship  between  the  Federal 
government  and  EHP  grantees,  we  have 
concluded  that  these  procedural  changes 
are  exempt  from  notice  of  proposed 
rulemaking  requirements. 

Analysis  of  Comments  on  and  Changes 
to  Interim  Final  Regulations 

Many  of  the  conunents  we  received 
appear  to  be  based  on  misconceptions 
that  the  EHP  program  is  subject  to  all 
the  statutory  and  regulatory  provisions 
of  the  CSBG  program,  also  administered 
by  OCS.  Althou^  there  are  many 
similarities  l)etween  the  programs,  the 
statutes  setting  them  up  are  different  in 
many  respects.  We  have  included 
specific  language  in  these  regulations  in 
those  cases  where  we  intend  the  CSBG 
procedures  to  apply  to  EHP.  In  all  other 
respects,  the  programs  should  be 
considered  to  be  separate. 

Income  Eligibility  Criteria 

Several  of  the  public  comments 
received  revolved  around  the  issue  of 
income  guidelines  for  establishing  an 
individual's  eligibility  for  receiving 
assistance  under  this  program. 
Conunents  suggested  allowing  those 
persons  with  incomes  up  to  125%  of  the 
official  poverty  line  to  participate  in 
programs  funded  under  EHP. 

An  income  eligibility  guideline  was 
not  included  in  the  interim  final 
regulations  because  we  felt  the 
definition  of  "homeless  individual" 
contained  in  the  McKinney  Act  was 
drawn  tightly  enough  to  ensure  that 
assistance  was  provided  only  to  those 
truly  in  need.  We  continue  to  believe 
this  to  be  the  case,  and  thus  have  not 
adopted  this  suggestion.  We  leave  to  the 
discretion  of  the  States  the  authority  to 
impose  an  income  eligibility  criterion, 
should  they  believe  it  to  be  necessary. 

One  comment  also  inquired  as  to 
whether  benefits  received  under  an 
EHP-funded  program  would  be 
considered  as  income  or  resources  for 
purposes  of  determining  eligibility  and 
benefit  levels  for  other  federally 
assisted  programs  such  as  AFDC  and 
food  stamps.  The  comment  went  on  to 
suggest  that  receipt  of  EHP-funded 
benefits  specifically  be  excluded  from 
eligibiUty  and  benefit  level  calculations 
for  other  programs.  We  have  not 
adopted  this  suggested  change.  We  do 
not  have  statutory  authority  under  the 
McKinney  Act  to  exclude  benefits 
provided  under  that  Act  from 
consideration  as  income  or  resources 
under  any  public  assistance  program. 
Determinations  as  to  whether  to  exclude 
McKinney  Act  benefits  must  be  made  by 
the  Federal  and  State  authorities 
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responsible  for  administering  each 
program,  based  on  a  review  of  the 
Federal  statutory  and  regulatory 
provisions  governing  each  program  as 
well  as  the  implementing  policies  of 
individual  States. 

Allocation  of  Funds 

As  a  result  of  an  amendment  to  the 
McKinney  Act  contained  in  Pub.  L  100- 
628,  we  have  made  a  minor  change  to 
S  10803  of  the  interim  final  regulations 
to  clarify  that  EHP  funds  will  be 
allocated  in  accordance  with  the 
formula  set  forth  in  sections  674  (a)  and 
(b)  of  the  CSBG  Act  Congress,  intent  in 
enactii^  this  amendment  was  to  set 
aside  0.5  percent  of  annual 
appropriations  for  the  territories  of 
American  Samoa,  Guam.  Northern 
Mariana  Islands,  Republic  of  Palau.  and 
Virgin  Islands.  These  wording  changes 
will  not  affect  the  allocation  of  funds, 
since  we  had  already  interpreted  the 
McKinney  Act  in  this  fashion  for  fiscal 
years  1987  and  1988. 

In  addition,  we  have  clarified  the 
language  of  the  regulations  to 
specifically  exclude  implementation  of 
subsection  (c)  of  section  674  of  the 
CSBG  Act  for  the  EHP  program. 
Subsection  (c),  which  provides  for 
allocation  of  CSBG  funds  to  certain 
Indian  tribes,  is  not  needed  because 
i  1080.7  of  the  regulations  implements  a 
McKinney  Act  provision  that  sets  aside 
not  less  than  1.5  percent  of 
appropriations  for  federally  recognized 
Indian  tribes. 

Homelessness  Prevention  Activities 

Several  comments  suggested  that  the 
regulations  allow  tfie  funding  of 
activities  to  prevent  homelessness,  such 
as  the  payment  of  rent  or  mortgage 
payments  to  avoid  eviction  and 
foreclosure.  We  understand  that  it  is 
often  more  cost-effective  to  prevent 
someone  from  becoming  homeless, 
rather  than  waiting  for  them  to  be 
evicted  and  then  trying  to  help  them  get 
utility  deposits  and  pay  two  months' 
rent  in  advance.  For  Fiscal  Years  1987 
and  1968,  however,  we  were  limited  to 
the  McKinney  Act's  requirements  that 
the  funds  be  used  only  for  those  who 
were  already  homeless. 

The  McKinney  Act  has  now  been 
amended  to  allow  a  State  to  use  up  to  25 
percent  of  its  EHP  allocation  to  fund 
homelessness  prevention  activities, 
under  certain  specified  conditions  (Pub. 
L 100-626).  We  have  amended 
S  S  108a4(d)  and  10e0.5(bK6)  of  the 
regulations  to  reflect  this  change  in  the 
law,  which  became  effective  for  all 
activities  funded  after  October  1, 1988, 
the  beginning  of  fiscal  year  1660  and  the 
effective  data  of  Pub.  L.  100-628.  The 


conference  report  and  Senate  floor 
debate  on  H.R.  4352,  which  later  became 
Pub.  L 100-628,  make  clear  that 
Congress  intended  this  amendment  to 
govern  expenditures  for  any 
preventative  activities  funded  after  the 
beginning  of  fiscal  year  1969. 
Accordingly,  these  regulations  would 
allow  fiscal  yean  1987  and  1988  funds  to 
be  used  for  this  purpose  after  October  1, 
1988,  as  well  as  funds  appropriated  for 
fiscal  year  1968  and  subsequent  years. 
No  EHP  funds,  whatever  the  year. 
involved,  may  be  used  to  cover 
preventicHi  activities  conducted  prior  to 
October  1, 1988. 

State  Application  Procedures 

We  have  revised  1 1080.5  of  the 
interim  final  regulations  in  several 
respects.  First  we  have  clarified  diet 
changes  to  an  approved  State  EHP 
application  must  be  submitted  to  OCS 
for  approval  before  they  may  be 
implemented.  This  differs  from  CSBG, 
where  notice  of  dianges  is  advisory, 
because  of  statutory  differences.  AJso, 
we  have  clarified  that  the  assurances 
required  by  S  1080,5  must  be  signed  by 
the  Governor  or  his/her  designee. 

Second,  we  have  added  three  items  to 
the  list  of  assurances  that  must  be 
included  in  a  State's  application.  The 
first  requires  the  State  to  make  every 
effort  to  award  the  EHP  funds  to  eligible 
organizations  within  60  days  of  their 
receipt  from  the  Federal  government 
Pub.  L 100-628,  the  McKinney  Act 
amendments,  requires  the  States  to 
award  these  funds  within  60  days  of 
receipt  but  provides  that  enforcement  of 
the  requirement  is  left  solely  to  the 
discretion  of  the  Secretary  of  HHS.  The 
conference  report  on  the  amendments 
states  that  the  provision  is  not  intended 
to  provide  community  action  agencies 
with  a  right  of  action  against  States  that 
do  not  comply  with  the  disbursement 
requirement  Our  experience  with  the 
EHP  program  over  the  last  2  fiscal  years, 
as  well  as  many  years  experience  with 
the  CSBG  program,  has  shown  that  a 
strict  60-day  obligation  requirement  is 
very  difficidt  for  the  States  to  administer 
in  many  cases,  and  can  be 
counterproductive  if  grant  awards  are 
rushed  through  without  adequate  review 
or  controls.  'The  regulation  implements 
this  provision  of  Pub.  L  100-628  by 
requiring  States  to  certify  that  every 
effort  will  be  made  to  meet  the  60^y 
obligation  provision. 

The  second  new  assurance 
implements  a  McKinney  Act  amendment 
to  limit  to  25  percent  the  amount  of  EHP 
funds  that  may  be  used  in  any  fiscal 
year  for  the  homelessness  prevention 
activities  authorized  in  §  10e0.4(d). 


The  third  new  assurance  requires  the 
State  to  have  mechanisms  in  place  to 
assure  coordination  among  the  State 
and  local  agencies  serving  the  homeless. 
This  is  to  include  coordination  at  the 
State  level  with  the  agency  responsible 
for  developing  the  Comprehensive 
Homeless  Assistance  Plan  required  by 
section  401  of  the  MclGnney  Act  This 
carries  out  the  McKinney  Act  intent  that 
all  levels  of  government  and  the  private 
sector  woric  together  in  attacking 
homelessness.  We  have  also  added  a 
provision  to  \  1080.8  of  the  regulations 
requiring  grantees  to  discuss 
coordination  efforts  in  their  aratnal 
report. 

Finally,  we  have  clarified  our 
interpretation  of  agencies  and 
organizations  that  may  be  funded  by  the 
State.  The  McKinney  Act  uses  the  tenn 
"community  action  agencies  that  are 
eligiUe  to  receive  amounts  under 
section  675(c)(2)(A)  of  the  Community 
Services  Bkxi  Grant  Act  *  *  *  "  to 
describe  entities  that  are  eligible  to  be 
funded  under  the  EHP  program.  We 
have  interpreted  this  language  to  mean 
all  agencies  and  raganizations  that  meet 
the  definition  of  "eUgiUe  entity" 
included  in  section  673(1)  of  the  CSBG 
Act  (42  U.&C  91102(1)).  ThU  will  make 
the  EHP  program  more  consistent  with 
administration  of  the  CSBG  Act  and 
will  allow  for  an  updating  of  eligible 
organizations  to  reflect  changes  in  State 
ne«ds  and  population.  Minor  language 
changes  have  been  included  in  the 
regulations  to  reflect  this  intopretatioo. 

Funding  of  Alternative  Organizations 

The  McKinney  Act  provides  that  if  a 
State  does  not  apply  for  or  submit  an 
approvable  EHP  application,  the 
Secretary  is  to  award  the  State's 
allocation  directly  to  eligible 
organizations  witiiin  ti>e  State.  We  have 
made  some  changes  to  §  1080.6  of  the 
regulations  to  clarify  that  the  alternative 
organizations  to  be  funded  must  apply 
for  the  funds.  Should  any  of  the  eligible 
organizations  fail  to  submit  an 
approvable  application,  the  funds  that 
would  otherwise  be  allocated  to  them 
will  be  reapportioned  to  the  remaining 
eligible  organizations  on  a  pro  rata 
basis. 

Building  Acquisition  and  Construction 

One  comment  received  suggested  that 
the  regulations  be  amended  to  allow  the 
use  of  EHP  funds  for  the  purchase  and/ 
or  renovation  of  buildings  to  be  used  as 
shelters.  We  do  not  believe  that  such  a 
provision  is  necessary.  Neither  the 
regulations  nor  the  McKinney  Act 
restricts  the  use  of  EHP  fimds  for  the 
acquisition,  construction,  or 
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rehabilitation  of  buildings  for  use  in 
connection  with  homeless  activities. 
There  is  such  a  statutory  restriction  on 
the  use  of  CSBG  funds  for  such 
purposes,  but  that  restriction  does  not 
apply  to  the  EHP  program.  Each  State 
may  decide  if  it  wants  to  impose  any 
restrictions  in  this  area. 

Sactioa-by-Sectioa  Analysis 

Section  1080.1    Scope 

The  regulations  apply  to  the 
Emergency  Community  Services 
Homeless  Grant  Program. 

Section  1060.2   Definitions 

The  regulations  include  a  definition  of 
"homeless  individual"  that  is  taken 
directly  from  the  McKinney  Act  and  a 
definition  of  "Indian  tribe"  that  is 
limited  to  federally-recognized  tribes,  as 
required  by  the  McKinney  Act.  This 
differs  from  the  CSBG  program,  which 
allows  direct  grants  by  OGS  to  both 
federally  and  state-recognized  tribes. 

"State"  is  defined  to  include  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Republic  of 
Palau.  This  definition  is  consistent  with 
that  used  for  the  CSBG  program. 

Section  1060.3   Allocation  of  Funds 

The  regulations  implement  the 
McKinney  Act  requirement  that  the  EHP 
funds  be  allocated  to  States  that  receive 
funds  under  the  CSBG  Act  using  the 
allocation  formula  that  applies  to  CSBG, 
as  set  out  In  subsections  (a)  and  (b)  of 
section  874  of  Pub.  L  9735  (42  U.S.C 
9903(a)(1)).  These  sections  provide  that 
funds  will  go  to  the  50  States,  as  well  as 
the  District  of  Columbia  and  Puerto 
Rico.  In  addition.  0.5  percent  of  annual 
appropriations  are  set  aside  for  the  5 
territories  of  American  Samoa,  Guam, 
Northern  Mariana  Islands,  Republic  of 
Palau,  and  Virgin  Islands.  Section  1080.7 
of  the  regulations  implements  a 
McKinney  Act  provision  that  sets  aside 
not  less  than  1.5  percent  of  annual 
appropriations  for  federally-recognized 
Indian  tribes.  For  this  reason,  the 
regulations  specifically  exclude 
implementation  of  subsection  (c)  of 
section  674  of  the  CSBG  Act  for  the  EHP 
program,  since  that  subsection  deals 
with  funding  for  Indian  tribes. 

Section  1060.4    Eligible  Use  of  Funds 

As  required  by  the  McKinney  Act  as 
amended,  the  regulations  state  that 
grant  recipients  may  use  EHP  funds  only 
to:  (a)  Expand  comprehensive  services 
to  homeless  individuals  to  provide 
followup  end  kmg-tenn  iervicet  to  help 


them  make  the  transition  out  of  poverty, 
(b)  provide  assistance  in  obtaining 
social  and  maintenance  services  and 
income  support  services  for  homeless 
individuals;  (c)  promote  private  sector 
and  other  assistance  to  homeless 
individuals;  and  (d)  after  October  1, 
1988,  provide  assistance  under  certain 
conditions  to  individuals  who  have 
received  a  notice  of  foreclosure, 
eviction,  or  termination  of  utility 
services,  in  order  to  prevent  them  from 
becoming  homeless.  To  implement 
stated  Congressional  intent  this 
provision  would  allow  fiscal  year  1987 
and  1988  funds  to  be  used  for  this 
purpose  after  October  1, 1988,  as  well,  in 
addition  to  funds  appropriated  for  fiscal 
year  1989  and  subsequent  years.  No  EHP 
funds,  whatever  the  year  involved,  may 
be  used  to  cover  prevention  activities 
conducted  prior  to  October  1, 1988. 
Section  1080.5(b)(6)  has  been  added  to 
the  regulations  to  prohibit  a  State  from 
using  more  than  25  percent  of  the 
amounts  received  to  fund  the 
homelessness  prevention  activities 
covered  in  item  (d)  above,  as  required 
by  the  McKinney  Act  amendments. 

Section  1060.5   Application  Procedures 
for  States 

Under  the  terms  of  the  McKinney  Act 
a  State  must  apply  to  OCS  for  the  EHP 
funds.  These  regulations  specify  that 
State  applications  must  be  submitted  at 
a  time  established  by  the  Secretary.  It  is 
intended  that  the  application  deadline 
will  be  contained  in  a  letter  to  each 
State  from  the  Secretary.  Any  changes 
to  the  information  required  to  be 
submitted  by  1 1080.5(b)  after  the 
application  has  been  approved  must  be 
submitted  to  and  approved  by  OCS 
before  they  are  implemented. 

Applications  can  be  in  any  format  but 
must  describe  the  agencies, 
organizations,  and  activities  the  State 
intends  to  support  with  the  funds 
received.  The  application  must  also 
include  several  statutorily-required 
assurances,  signed  by  the  Governor  or 
his/her  designee.  The  State  must  certify 
that  it  will  award  all  the  funds  to 
community  action  agencies  and  other 
entities  eligible  to  receive  funds  under 
section  675(c)(2)(A)  of  the  CSBG  Act  (42 
U.S.a  9g04(c)(2)(A)),  organizations 
serving  migrant  and  seasonal 
farmworkers,  and  certain  other 
organizations  that  received  FY  1984 
CSBG  funds  from  a  State  under  special 
waiver  provisions  included  in  Pub.  L 
98-139.  (There  are  about  40  "special 
waiver"  organizations  located  in  only  3 
States — Colorado,  Utah,  and  Wyoming). 
Not  less  than  90  percent  of  the  anxnuits 
must  go  to  eligible  organizations  diat 
were  providing  services  to  meet  the 


critically  urgent  needs  of  homeless 
individuals  as  of  January  1, 1987.  The 
funds  may  not  be  used  to  supplant  or 
replace  other  homeless  assistance 
programs  administered  by  the  State,  or 
to  defray  State  administrative  expenses. 
The  State  must  make  every  effort  to 
award  the  funds  to  its  subgrantees 
within  60  days  of  their  receipt  from  the 
Federal  government.  Further,  no  more 
than  25  percent  of  the  money  received 
by  a  State  may  be  used  to  fund  activities 
to  prevent  homelessness  under 
{  1080.4(d)  of  the  regulations.  Finally, 
the  State  is  required  to  have 
mechanisms  in  place  to  assure 
coordination  among  the  State  and  local 
agencies  serving  the  homeless.  This  is  to 
include  coordination  at  the  State  level 
with  the  agency  responsible  for 
developing  the  Comprehensive 
Homeless  Assistance  Plan  required  by   . 
Section  401  of  the  McKinney  Act 

The  McKinney  Act  uses  the  term 
"community  action  agencies  that  are 
eligible  to  receive  amounts  under 
section  675(c)(2)(A)  of  the  Community    :. 

Services  Block  Grant  Act to 

describe  entities  that  are  eligible  to  be 
funded  under  the  EHP  program.  We 
have  interpreted  this  language  to  mean 
all  agencies  and  organizations  that  meet 
the  definition  of  "eligible  entity" 
included  in  section  673(1)  of  the  CSBG 
Act  (42  U.S.C.  9902(1)).  This  will  make 
the  EHP  program  more  consistent  with 
administration  of  the  CSBG  Act  and 
will  allow  for  an  updating  of  eli^ble 
organizations  to  reflect  changes  in  State 
needs  and  population. 

Section  1080.6    Funding  of  Alternative 
Organizations 

Under  the  McKiimey  Act  if  a  State 
fails  to  apply  for  its  share  of  the 
available  funds  or  does  not  submit  an      . 
approvable  application,  the  Secretary  is 
to  award  the  State's  allocation  directly 
to  other  organizations  within  the  State. 
Only  those  organizations  eligible  fbr 
funding  by  the  State  under  the  EHP 
program  (e.g.,  community  action  and 
other  eligible  agencies,  organizations 
serving  migrant  and  seasonal 
farmworkers,  and  "special  waiver" 
recipient  organizations)  may  receive 
:,  funding  under  this  section.  These 
regulations  provide  that  the  Secretary    ' 
will  award  all  of  the  funds  to  eligible 
organizations  in  the  State  involved,  in 
the  same  proportion  as  the  State 
distributed  ito  CSBG  funds  to  those 
organizations  for  the  previous  fiscal 
year,  subject  to  the  Act's  requirement 
that  not  less  than  90  percent  of  the  funds 
must  be  awarded  to  such  organizations 
that  were  serving  the  homeless  as  of 
January  1, 1987.  States  generally  update 
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their  CSBG  distribution  formulas 
annually  to  account  for  shifts  in  needs 
and  population.  Using  the  State's  most 
recent  formula  to  distribute  EHP  funds 
will  allow  the  Secretary  to  allocate 
funds  to  those  areas  the  State  has 
recently  deemed  most  in  need.  An 
application  will  be  required  from  those 
organizations  that  are  funded  under  this 
section.  If  one  or  more  of  the 
organizations  eligible  to  be  funded 
under  this  section  does  not  apply  for  or 
submit  an  approvable  application,  the 
amounts  that  would  have  been  allocated 
to  them  will  be  reapportioned  to  the 
remaining  eligible  organizations  on  a 
pro  rata  basis. 

Section  1080.7   Funding  of  Indian 
Tribes 

Section  762  of  the  McKinney  Act 
specifies  that  not  less  than  1.5  percent  of 
any  funds  appropriated  for  EHP  are  to 
be  set  aside  and  distributed  by  OCS 
direcdy  to  Indian  tribes.  These 
regulations  state  that  only  those 
federally-recognized  tribes  that  apply 
for  and  receive  CSBG  funds  directly 
from  the  Office  of  Community  Services 
in  any  fiscal  year  wiU  be  eligible  to 
receive  direct  grants  of  EHP  funds  bom 
OCS  for  that  year.  A  minimum  grant 
award  amount  is  also  estabUshed.  Those 
tribes  that  would  otherwise  receive 
between  $1  and  $500  under  the 
allocation  formula  would  have  that 
amount  raised  to  $500.  Those  tribes  that 
would  receive  between  $501  and  $099 
will  instead  receive  a  $1000  award. 

He  regulations  do  not  require  Indian 
tribes  to  submit  an  EHP  application 
because  we  believe  that  a  separate 
application  requirement  would  be  too 
burdensome,  given  the  small  amount  of 
funds  involved.  Eligible  federally- 
recognized  Indian  tribes  that  apply  for  a 
CSBG  direct  grant  under  section  674(c) 
of  the  CSBG  Act  (42  U.S.C.  9903(c)]  will 
be  considered  to  have  apphed  for  an 
EHP  grant.  Acceptance  of  its  CSBG 
appUcation  by  OCS  will  constitute 
approval  of  an  EHP  grant  for  an  Indian 
tribe. 

Indian  Funding  Formula 

The  Indian  set-aside  funds  will  be 
allocated  to  eligible  tribes  on  the  basis 
of  the  size  of  the  tribe's  population  living 
in  poverty.  The  tribe's  poverty 
population  will  be  determined  by 
multiplying  its  overall  population  by  the 
rural  poverty  rate  fbr  Indians  in  the 
State  in  which  the  tribe  is  located.  Each 
tribe's  poverty  population  will  then  be 
compared  to  the  total  poverty 
population  of  all  tribes  funded  under 
this  section  to  determine  its  share  of  the 
funds,  adjusted  if  necessary  to  reflect 
the  minimum  grant  award.  The 


regulations  specify  that  the  figures  used 
to  calculate  the  size  of  a  tribe's  poverty 
population  will  be  those  established  by 
OCS  for  the  purposes  of  making  direct 
grant  awards  to  Indian  tribes  for  the 
CSBG  program.  Any  changes  made  to 
those  figures  by  OCS  will  also  be 
applied  to  the  EHP  program. 

As  an  example,  if  a  tribe  with  a  total 
population  of  3,000  is  located  in  a  State 
where  the  Indian  rural  poverfy  rate  is  50 
percent  the  bibe's  poverty  population 
will  be  1500  (3.000X50%  =  1500).  If  5 
tribes  with  a  total  poverty  population  of 
10.000  were  funded,  then  one  tribe  with 
a  poverfy  population  of  1500  would 
receive  15  percent  of  the  available  funds 
(1500  divided  by  10,000=15%).  If  the 
total  EHP  set-aside  funds  available  were 
$20,000,  this  tribe  would  receive  $3,000 
($20.000x15% =$3,000).  If  the  allocation 
calculated  under  this  formula  came  to 
less  than  the  minimum  grant  amount  of 
$500  or  $1,000,  the  amount  would  be 
adjusted  up  to  that  amount  and  the 
allocations  for  the  other  tribes  would  be 
adjusted  down  proportionately  to 
accommodate  it 

Section  1080.8    Reporting  Requirements 

These  regulations  require  all  EHP 
grant  recipients  to  report  annually  to 
OCS  on  their  implementation  of  die  EHP 
program.  The  report  is  to  indicate  the 
types  of  activities  funded,  any  efforts 
undertaken  by  the  grantee  and  its 
subgrantees  to  coordinate  homeless 
activities  funded  under  the  EHP  program 
with  other  state  and  communify 
homeless  assistance  activities,  the 
number  of  individuals  served,  and  any 
impediments  to  homeless  individuals, 
use  of  the  program  or  to  their  obtaining 
services  or  benefits  under  the  program. 
The  report  may  be  in  any  format  but 
must  be  submitted  within  6  months  of 
the  end  of  the  period  covered  by  the 
report  (e.g.,  the  report  will  be  due  by 
March  31  for  the  fiscal  year  which  ended 
on  September  30  of  the  previous  year). 
We  would  strongly  encourage  grantees, 
however,  to  submit  their  reports  by 
December  31  of  each  year,  while  the 
details  of  the  program  are  still  fresh. 
This  information  will  allow  HHS  to 
fulfill  its  obligation  under  section  203(c) 
of  the  McKinney  Act  to  report  annually 
to  Congress  and  the  Interagency  Council 
on  the  Homeless  on  the  implementation 
and  effectiveness  of  the  programs 
funded  by  the  Act 

Section  1080.9    Other  Requirements 

The  McKinney  Act  is  silent  on  a 
niunber  of  administrative  details 
necessary  to  ensure  that  EHP  funds  are 
spent  as  intended  by  the  law.  We  have 
determined  that  the  best  way  to  ensure 
that  the  intent  of  Congress  is  carried  out 


is  to  make  the  EHP  program  subject  to  a 
few  selected  regulations  that  are 
currently  applicable  to  the  HHS  block 
grant  programs,  including  CSBG. 

These  regulations  apply  to  EHP  the 
payment  regulations  applicable  to  the 
HHS  block  grant  programs  (45  U.S.C. 
Part  96.  Subpart  B,  S  96.12,  as  amended). 
Those  block  grant  regulations  provide 
that  the  Secretary  will  make  payments 
to  the  grantees  at  such  times  and  in  such  ^ 
amounts  as  are  consistent  with  section 
203  of  the  Intergovernmental 
Cooperation  Act  (42  U.S.C.  4213)  and 
Treasxiry  Circular  No.  1075  (31  CFR  Part 
205).  Those  regulations  in  essence  are 
intended  to  limit  the  amount  of  time 
elapsing  between  a  grantee's  acquisition 
of  federal  funds  and  their  expenditure, 
and  mean  that  many  awards  may  be 
disbursed  in  more  than  one  payment 
rather  than  in  a  lump  sum.  thus  reducing 
federal  interest  costs. 

The  regulations  make  the  HHS  block 
grant  regulations  concerning  the  time 
period  for  obligation  and  expenditure  of 
funds  (45  U.S.C  Part  96,  Subpart  a 
S  96.14)  applicable  to  EHP.  Those 
regulations  provide  that  funds  that  a 
State  has  not  obligated  by  the  end  of  the 
fiscal  year  in  which  they  were  first 
allotted  will  remain  available  for 
obligation  during  the  following  fiscal 
year. 

Also  applying  to  EHP  are  the  financial  ~ 
management  and  audit  regulations 
applicable  to  the  HHS  block  grant 
programs  (45  U.S.C  Part  96.  Subpart  C, 
as  amended).  Those  regulations  require 
States  to  obligate  and  expend  federal 
grant  funds  in  accordance  with  the  laws 
and  procedures  applicable  to  the 
obligation  and  expenditiue  of  their  own. 
funds.  Those  regulations  also  require 
States  and  tribes  that  receive  over 
$10a000  in  federal  grant  funds  frY>m  all 
sources  to  conduct  a  single  audit  of  all 
federal  financial  assistance  under  the 
terms  of  the  Single  Audit  Act  (Pub.  L 
98-602).  States  and  Indian  tribes  that 
receive  between  $25,000  and  $100,000  in 
federal  grants  may  either  conduct  a 
single  audit  or  an  audit  that  meets  the 
statutory  requirements  of  that  program. 
Since  the  McKinney  Act  does  not 
prescribe  audit  requirements  for  EHP, 
these  grantees  must  also  conduct  a 
single  audit.  States  or  tribes  that  receive 
less  than  $25,000  in  federal  funds  from 
all  sources  are  not  subject  to  federal 
audit  requirements.  The  HHS  block 
grant  audit  regulations  specify  reporting 
deadlines  for  audits,  and  lay  out 
procedures  for  the  repayment  of  funds 
found  by  the  audit  to  have  been  spent 
improperly.  The  block  grant  regulations 
also  identify  the  Regional  Office  of 
Investigations  of  the  Department's 
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Office  of  Inspector  General  as  the 
agency  to  which  Statea  and  Indian  tribes 
should  report  information  relating  to 
possible  fraud  or  other  offenses  against 
the  United  States. 

These  regulations  also  specify  that  all 
EHP  grants  are  subject  to  the 
enforcement  regulations  applicable  to 
the  HHS  block  grant  programs  (45  CFR 
Part  96,  Subpart  E.  as  amended).  Those 
regulations  establish  procedures  for 
accepting  and  responding  to  complaints 
that  a  recipient  has  improperly  spent 
federal  funds.  They  inclucle  the  lij^t  to  a 
hearing  on  the  complaint,  appeal  rights, 
and  repayment  of  funds. 

Fmally.  the  EHP  regulations  state  diat 
grant  recipients  are  subject  to  the 
hearing  procedures  regulations 
applicable  to  the  HHS  block  grant 
programs  (45  CFR  Part  96,  Subpart  F). 
Those  regulations  specify  the 
procedures  and  time  requirements  £ar  a 
hearing. 

Impact  Aaalyya 

Executive  Order  12291 

Executive  Order  12201  lequina  that  a 
regulatory  impact  analjraia  be  pr«pa»ed 
for  major  hiIm,  wfakk  ara  defined  is  the 
Order  as  any  rale  tiiat  hat  an  aanaal 
effect  on  the  national  oconomy  of  tlOO 
milUon  or  mote  or  has  certain  other 
specified  effects.  The  Department  haa 
determined  that  dwse  regulations  are 
not  major  rules  within  tlie  meaning  <A 
the  Executive  Order  becaoaa  tkey  will 
not  have  an  effect  en  the  econoesy  of 
$100  DiiOioii  or  more,  or  odierwiee  BMet 
the  thresboid  criteria. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Ragolatory 
FlexibiUty  Act  of  1860  (5  U&C  Ch.  •). 
the  Department  tries  to  antidpata  and 
reduce  the  impact  of  rales  and 
paperwork  requirements  on  small 
businesses.  For  each  rule  with  a 
"significant  economic  impact  on  a 
subitantial  number  of  small  entities",  an 
analysis  is  prepared  describing  the 
rule's  impact  on  small  entities.  Small 
entities  are  defined  in  the  Act  to  include 
small  businesses,  small  nonprofit 
organizations,  and  small  governmental 
entitiee.  The  primary  impact  of  these 
regulations  is  on  the  States,  which  are 
not  "small  entities"  «vithin  the  tnpnning 
of  the  Act.  For  this  reason,  the  Secretary 
certifies  that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980.  Pub.  L  96-511.  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 


ajKuroval  any  reporting  or  recordkeeping 
requirements  in  a  proposed  or  final  rule. 
These  regulations  include  two 
provisions  that  were  originally 
published  as  a  part  of  the  interim  final 
regulations  published  on  Jane  22, 1968 
(53  CFR  Part  23568).  The  first  of  these 
provisions  requires  grant  recipients  to 
submit  an  annual  report  to  OCS  on  dieir 
implementation  of  the  EHP  program  and 
any  impediments  to  homeless 
individiials'  use  of  the  program  or  to 
their  obtaining  services  or  benefits 
under  the  program.  This  information  is 
essential  so  that  HHS  can  fulfill  its 
obligation  under  section  203(c)  of  the 
MdGnney  Act  to  report  to  Congress  and 
the  Interagency  Council  on  the 
Homeless  on  the  implementation  and 
effectiveness  of  the  programs  funded  by 
die  Act  The  second  provision 
incorporates  the  McKinney  Act 
requirement  that  States  apply  for  the 
EHP  funds  on  an  annual  basis.  Hie 
Offkx  of  Community  Services  submitted 
hiformatioa  to  the  Office  of 
Management  and  Budget  requesting 
approval  of  the  reporting  and 
appieation  requirements  at  the  time  the 
interim  final  n^pdations  were  puUiahed 
On  September  &  1988,  the  Office  of 
Management  and  Badget  approved  bodi 
theaa  raqidrements  for  use  through 
September  3a  Mei  (0MB  Na  0070- 
0088). 

List  of  SobiaGts  in  4S  CFR  Pari  UiO 

Administrative  practices  and 
procednrea,  Cemsmnity  action 
programs.  Grant  programs    eodal. 
Homwees  assistance. 

Fur  the  reasons  set  forth  in  the 
preamble.  Part  1080  (rf  Title  45  (^  the 
Code  of  Federal  Regulations  ia  revised 
to  read  as  follows: 

PART  10<0    EMEROEMCY 
COMMUNITY  SERVICES  HOMELESS 
QRANT PROGRAM 

Sac. 

1080.1  Scops. 

ioeo.2  Deflnitfons. 

loaaa  Allocation  of  funds. 

1QB0.4  Bigible  use  of  funds. 

1080.5  Application  procedoret  for  atatet. 

1080.6  Funding  of  alternative  organizations. 

1080.7  Funding  of  Indian  tril>ea. 

1080.8  Reporting  requirements. 
1080.S  Other  requirements. 

AolhMitjr:  42  VSjC  11302  (101  SUL  485):  42 
U.S.C  U461-U484. 11472  (101  Stat  532-633). 


11080.1 

This  part  applies  to  the  Emergency 
Cooununity  Services  Homeless  Grant 
Program. 


S  1000.2    Definttloaa. 

(a)  "Homeless"  or  "homeless 
individual"  includes: 

(1)  An  individual  who  lacks  a  fixed, 
regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individual  who  has  a  primary 
nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(iii)  A  public  or  private  place  not 
desired  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings. 

The  term  "homeless"  or  "homeless 
individual"  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  pursuant  to  an  Act  of  the 
Congress  or  a  State  law. 

(b)  "Indian  tribe"  meens  any  tribe, 
bajod.  nation,  or  other  orgai^ized  group 
or  commonity  of  Indiana,  including  any 
Alaska  Native  village  or  re^onal  or 
village  coiporati<Hk  (as  defined  in.  or 
estaUishad  parsuant  to.  the  Alaska 
Native  Claims  Settlement  Act),  diet  ia 
recognized  by  the  Federal  Govemeaenl 
as  eli^ble  for  special  programs  and 
asrvicee  provided  to  Indians  because  td 
their  strtaa  as  Indiana. 

(c)  "Slate"  Inchides  the  50  States,  die 
Diatriel  af  Cohuafaia.  dm 
Commonwealth  of  Pacrto  Rico,  the 
Viigia  Islands.  Guam.  American  Samoa, 
die  Coamonwealtfa  of  dm  Northern 
Mariana  lalanda.  and  the  Republic  el 
Palau. 

11000*   AlocaHonoffWidB. 

From  the  amounts  made  available 
under  the  Emergracy  CcMamunity 
Services  Homeless  Grant  Program,  the 
Secretary  shall  make  greats  to  Statea 
that  adadnista'  programs  under  the 
Community  Services  Block  Grant  Act 
(42  U.S.C.  9901  et  seq.),  after  taking  into 
account  the  amount  set  aside  for  Indian 
tribes  in  1 10807(a)  of  diis  dutpter.  Such 
grants  shall  be  aUcNcated  to  the  Statea  in 
accordance  with  the  formula  set  forth  in 
subsections  (a)  and  (b)  of  section  674  of 
such  Act  (42  U.S.C.  9803  (a)  and  (b)).  No 
funds  shall  be  allocated  under 
subsection  (c)  of  section  674  of  such  Act 
(42  US.C  9903(0)). 

11000.4    ElgMeuee  of  funds. 

Amounts  awarded  under  the 
Emergency  Community  Services 
Homeless  Grant  Program  may  be  used 
only  for  the  following  purposes: 
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(a)  Expansion  of  comprehensive 
services  to  homeless  individuals  to 
provide  follow-up  and  long-term 
services  to  help  them  make  the 
transition  out  of  poverty: 

(b)  Provision  of  assistance  in 
obtaining  social  and  maintenance 
services  and  income  support  services  for 
homeless  individuals; 

(c)  Promotion  of  private  sector  and 
other  assistance  to  homeless 
individuals;  and 

(d)  After  October  1. 1988,  provision  of 
assistance  to  any  individual  who  has 
received  a  notice  of  foreclosure, 
eviction,  or  termination  of  utility 
services,  if — 

(1)  The  inability  of  the  individual  to 
make  mortgage,  rental,  or  utility 
payments  is  due  to  a  sudden  reduction 
in  income; 

(2)  The  assistance  is  necessary  to 
avoid  the  foreclosure,  eviction,  or 
termination  of  utility  services;  and 

(3)  There  is  a  reasonable  prospect  that 
the  individual  will  be  able  to  resume  the 
payments  within  a  reasonable  period  of 
time. 

9 1000.5    Application  procedures  for 
States. 

(a)  Each  State  requesting  fimds  under 
the  Emergency  Community  Services 
Homeless  Grant  Program  shall  submit  to 
the  Office  of  Community  Services  an 
application  for  funds  for  each  fiscal 
year,  at  a  time  established  by  the 
Secretary.  Approval  must  be  requested 
of  and  received  from  the  Office  of 
Community  Services  before  a  State  may 
implement  changes  to  the  information 
requested  by  paragraph  (b]  of  this 
section  after  an  application  has  been 
approved. 

fb)  The  application  may  be  in  any 
format,  but  must  include  a  description  of 
the  agencies,  organizations,  and 
activities  that  the  State  intends  to 
support  with  the  amounts  received.  In 
addition,  the  application  must  include 
the  following  assurances,  signed  by  the 
Governor  or  his/her  designee: 

(1)  The  State  will  award  all  of  die 
amounts  it  receives  to: 

(i)  Community  action  agencies  and 
other  organizations  that  are  eligible  to 
receive  amounts  under  section 
675(c)(2)(A)  of  the  Community  Services 
Block  Grant  Act  (42  U.S.C. 
9904(c)(2)(A)): 

(ii)  Organizations  serving  migrant  and 
seasonal  farmworkers;  and 

(iii)  Any  organization  to  which  a 
State,  that  applied  for  and  received  a 
waiver  from  the  Secretary  under  Pub.  L 
9&-139,  made  a  grant  under  the 
Community  Services  Block  Grant  Act 
(42  U.S.C.  9901  et  seq.)  for  fiscal  year 
1984; 


(2)  Not  less  than  90  percent  of  the 
amoimts  received  shall  be  awarded  to 
agencies  and  organizations  meeting  the 
requirements  of  paragraph  (b)(1)  of  this 
section  that  as  of  January  1,  1987,  were 
providing  services  to  meet  the  critically 
urgent  needs  of  homeless  individuals; 

(3)  No  amount  received  will  be  used  to 
supplant  other  programs  for  homeless 
individuals  administered  by  the  State: 

(4)  No  amount  received  will  be  used  to 
defray  State  administrative  costs; 

(5)  Every  effort  will  be  made  to  award 
the  funds  within  60  days  of  their  receipt; 

(6)  Not  more  than  25  percent  of  the 
amounts  received  will  be  used  for  the 
purpose  described  in  S  1080.4(d]  of  these 
regulations;  and 

(7)  The  State  will  have  mechanisms  in 
place  to  assure  coordination  among 
State  and  local  agencies  serving  the 
homeless.  This  will  include  coordination 
at  the  State  level  with  the  agency 
responsible  for  developing  the 
Comprehensive  Homeless  Assistance 
Plan  required  by  section  401  of  such  Act 
(42  U.S.C.  11361). 

{1080.6    Fundbigofattematlve 
organizations. 

(a)  If  a  State  does  not  apply  for  or 
submit  an  approvable  application  for  a 
grant  tmder  the  Emergency  Community 
Services  Homeless  Grant  Program,  the 
Secretary  shall  use  the  amounts  that 
would  have  been  allocated  to  that  State 
to  make  grants  to  agencies  and 
organizations  in  the  State  that  meet  the 
requirements  of  S  1080.5(b)  (1)  and  (2)  of 
this  chapter. 

(b)  The  amounts  allocated  under  this 
section  in  any  fiscal  year  shall  be 
awarded  to  eligible  agencies  and 
organizations  in  the  same  proportion  as 
funds  distributed  to  those  agencies  and 
organizations  by  the  State  for  the 
previous  fiscal  year  under  the 
Community  Services  Block  Grant 
Program  (42  U.S.C.  g9D4(c)(2)(A)). 

(c)  Agencies  and  organizations 
eligible  to  be  funded  under  this  section 
shall  submit  an  application  meeting  the 
requirements  of  S§  1080.5(a)  and 
1080.5(b)  (3),  (4),  (6).  and  (7)  of  tiiis 
chapter,  at  a  time  specified  by  the 
Secretary.  If  such  an  agency  or 
organization  does  not  apply  for  or 
submit  an  approvable  apphcation  under 
this  section,  die  funds  that  would  have 
been  allocated  to  them  shall  be 
reallocated  by  the  Secretary  to  the 
remaining  eligible  agencies  and 
organizations  on  a  pro  rata  basis. 

S  1080.7    Funding  of  Indian  tritMs.     - 

(a)  Not  less  than  1.5  percent  of  the 
funds  provided  in  each  fiscal  year  for 
the  Emergency  Community  Services 
Homeless  Grant  Program  shall  be 


allocated  by  the  Secretary  directly  to 
Indian  tribes  that  have  applied  for  and 
received  a  direct  grant  award  under 
section  674(c)  of  the  Community 
Services  Block  Grant  Act  (41  U.S.C 
9903(c))  for  that  fiscal  year. 

(b)  An  Indian  tribe  funded  under  this 
section  is  not  required  to  submit  an 
application  for  Emergency  Community 
Services  Homeless  Grant  Program 
funds.  A  tribe's  application  for  a  direct 
grant  award  under  section  674(c]  of  the  _ 
Community  Services  B\oek  Grant  Act 
(42  U.S.C.  9903(c))  diat  is  submitted  by 
September  1  for  the  succeeding  fiscal 
year  will  be  considered  as  an 
application  for  Emergency  Community 
Services  Homeless  Grant  Program  funds 
for  that  fiscal  year.  Acceptance  of  the 
Community  Services  Block  Grant 
apphcation  by  the  Office  of  Community 
Services  will  constitute  approval  of  an 
award  of  funds  under  this  section. 

(c)  Funds  allocated  under  this  section 
shall  be  allotted  to  an  Indian  tribe  in  an 
amount  that  bears  the  same  ratio  to  all 
the  funds  allocated  under  this  section  as 
the  tribe's  poverty  population  bean  to 
the  total  poverty  population  of  all  tribes 
fonded  under  this  section,  except  that  no 
tribe  shall  receive  an  amount  of  less 
than: 

(1)  $500,  for  those  tribes  whose 
allocation  under  this  section  would 
otherwise  be  at  least  $1  but  no  more 
than  $500;  or 

(2)  $1000,  for  those  tribes  whose 
allocation  under  this  section  would 
otherwise  be  at  least  $501  but  less  than 
$1000. 

(d)  For  purposes  of  this  section,  an 
Indian  tribe's  poverty  population  shall 
be  calculated  by  multiplying  the  tribe's 
overall  population  by  the  Indian  rural 
poverty  rate  for  the  State  in  which  it  is 
located,  using  the  population  and  rural 
poverty  rate  figures  established  for  the 
purposes  of  making  direct  grants  under 
section  674(c)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9903(c)). 

5  1080J    Reporting  requhements. 

Each  recipient  of  funds  under  the 
Emergency  Community  Services 
Homeless  Grant  Program  shall  submit 
an  annual  report  to  the  Secretary,  within 

6  months  of  the  end  of  the  period 
covered  by  the  report  on  the 
expenditure  of  funds  and  the 
implementation  of  the  program  for  that 
fiscal  year.  The  report  is  to  state  the 
types  of  activities  funded,  any  efforts 
undertaken  by  the  grantee  and  its 
subgrantees  to  coordinate  homeless 
activities  funded  under  this  program 
with  other  homeless  assistance 
activities  in  the  State  and  communities. 
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the  BHBiber  of  faidividitals  twed  and 
any  impediments,  including  statutory 
and  regiilatory  restrictions  to  komeless 
individuals'  use  of  the  program  and  to 
their  obtaining  services  or  benefits 
under  the  program. 


f lOtOJ 

All  recipients  ol  grants  under  the 
Emergency  Coaununity  Services 
Homeless  Grant  Program  shall  be 
subject  to  the  following  regulations 
applicable  to  the  block  grant  programs 
in  the  Department  of  Health  and  Human 
Services: 


(a)45  CPR  Part  98,  Subpart  B,  §96.12— 
Giant  Payment  concerning  the  timing 
and  metlrad  of  disbursing  grant  awards; 

(b)  45  CPR  Part  96,  Subpart  B, 

1 96.14— Time  Period  for  Obligation  and 
Expenditure  of  Grant  Funds,  as 
amended,  concerning  the  availability  of 
grant  funds; 

(c)  45  CFR  Part  96.  Subpart  C— 
Financial  Management  as  amended, 
concerning  financial  management  and 
audit  requirements; 

(d)  45  CFR  Part  96.  Subpart  E— 
Enforcement  as  amemled,  concerning 


enforcement  and  complaint  procedures; 
and 

(e)  45  CFR  Part  96.  Subpart  F— 
Hearing  Procedures,  concerning  bearing 
procedures. 

Date:  November  22, 1988. 

WayiwA.Staatan, 

Administntor.Fomify  Support 
Administration. 

Date:  January  28, 1980. 
Dob  M.  Newman, 

Acting  Secretary,  Department  i^ Health  and 
Human  Services. 

[FR  Doc  80-3103  Filed  2-8-8S;  8:46  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 
(niL:3S1«-«] 

Protection  of  Stratoiphertc  Ozone 

AOINCV:  Environmental  Protection 

Agency. 

action:  Final  Rule. 


:  Today's  final  action  allows 
persona  holding  allowances  to  produce 
and  import  certain  chlorofluorocarbons 
(CFCs)  and  halons  to  transfer  those 
allowances  subject  to  certain  procedural 
requirements.  ^A  promulgated  a  rule 
on  August  12. 1988  (53  FR  30568)  that 
allocates  these  allowances  as  part  of  a 
regulatory  system  designed  to  protect 
stratospheric  ozone.  The  purpose  of  this 
action  is  to  promulgate  the  section  of 
that  regulatory  system  that  permits 
transfers  of  allowances  (40  CFR  82.12). 

The  regulation  promulgated  today 
requires  any  firm  wishing  to  transfer 
allowances  to  submit  a  transfer  claim  to 
EPA  and  substantiate  that  it  has  the 
allowances  it  wishes  to  transfer. 
Depending  on  whether  EPA's  records 
confirm  that  the  transferring  firm  has  the 
allowances,  the  Agency  wiU  issue  a 
notice  of  no  objection  to  the  transfer  or 
a  notice  disallowing  the  transfer.  In 
certain  instances,  EPA  will  issue  a 
notice  of  no  objection,  but  request 
further  information  from  the  transferor. 
In  any  event,  the  Agency  will  act  within 
three  working  days  of  receiving  a  firm's 
complete  transfer  claim. 

EPA  is  also  considering  whether  to 
substitute  for  the  transfer  rule 
promulgated  today  a  system  based  on 
certificates  or  coupons  that  would  not 
require  the  Agency  to  determine 
whether  the  transferor  has  sufficient 
allowances.  The  Agency  is  requesting 
comments  on  this  sytsem. 
DATES:  This  final  rule  will  take  effect 
upon  entry  into  force  of  the  Montreal 
Protocol.  The  United  States  and  other 
Parties  to  the  Protocol  will  likely  have 
00  days  prior  notice  of  the  date  on  which 
the  Protocol  will  enter  into  foroe.  When 
EPA  learns  of  that  date,  it  will  pubUsh  a 
docimient  in  the  Federal  Register 
announcing  the  effective  date  of  this 
rule.  Written  comments  on  the  Coupon 
Tracking  System  must  be  submitted  by 
March  15. 1989  to  the  location  listed 
below. 

AOORCSSCS:  Written  comments  should 
be  sent  to  Docket  A-88-27.  Centi^l 
Docket  South  Conference  Room  4. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460.  The 
docket  may  be  inspected  between  8  a  jn. 


and  3:30  pan.  on  weekdays.  As  provided 
in  CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  photocopying.  To  expedite 
review,  it  is  also  requested  that  a 
duplicate  copy  of  the  written  comments 
be  sent  to  David  F.  Lee  at  the  address 
listed  below. 

TON  RJNTMBR  INTONMATION  CONTACTt 

David  F.  Lee,  Division  of  Global  Change. 
Office  of  Atmospheric  and  Indoor  Air 
Programs.  Office  of  Air  and  Radiation 
(ANR-445).  EPA.  401 M  Street  SW.. 
Washington  DC  2046a  Telephone  (202) 
475-7497. 

SUPPUMOfTANV  MTONMATNM: 
L  Bedcground  Infonaatioa 

On  August  12. 1968.  EPA  issued  its 
final  rule  (53  FR  30566)  implementing  die 
Montreal  Protocol,  an  international 
treaty  designed  to  limit  the  worldwide 
production  and  consimiption  of 
chloroflourocarbons  (CFCs)  and  halons. 

The  rule  requires  CFC  producers  to 
reduce  their  production  of  CFC-11.  -12. 
-113.  -114.  -115  ("controlled 
substances")  by  as  much  as  50  percent 
of  1966  levels  over  the  next  10  years. 
The  schedule  of  the  phased  reductions 
in  CFC  production  is  presented  in  the 
August  12  final  rule  (S  82.7).  In  addition 
to  these  production  limits,  the  rule 
requires  reduction  in  CFC  consumption, 
defined  as  production  plus  imports 
minus  exports,  according  to  the  same 
schedule  (S  82.7). 

The  rule  also  limits  the  production 
and  consumption  of  Halon  1301, 1211, 
and  2402.  another  set  of  ozone-depleting 
chemicals.  Under  the  rule,  production 
and  consumption  of  these  halons  will  be 
frozen  at  1968  levels  beginning  in 
approximately  1992  (8  82.8). 

The  Agency's  August  12  final  rule 
implements  these  limits  by  allotting 
production  and  consumption  allowances 
to  producers  and  importers  (§  S  82.5  and 
82.6).  Producers  must  obtain  both 
consumption  and  production  allowances 
to  manufacture  controlled  substances 
while  importers  need  only  consumption 
allowances  to  import  Under  the  August 
12  final  rule  seven  producers  receiveid 
production  allowances  and  seventeen 
producers  and  importers  received 
consumption  allowances  for  these 
chemicals  based  on  the  1988  production 
and  trade  data  they  submitted  to  the 
Agency  (§{  82.5  and  82.6). 

To  monitor  compliance  by  industry 
with  these  production  and  consumption 
limits,  EPA  requires  that  producers  and 
importers  maintain  records  of  their 
production  and  import  activities  and 
report  quarteriy  their  production  and 
import  levels  (|  82.13).  EPA  may  also 
conduct  compliance  reviews  and 
inspections.  In  addition.  EPA  requires 


exporters  to  report  their  export 
shipments  for  which  they  may  receive 
additional  consumption  allowances 
({§  82.ia  82.11  and  82.13). 

As  EPA  stated  in  the  preaml^les  to  its 
proposed  and  final  rules,  the  Agency 
intended  that  constmiption,  production, 
authorizations  to  convert  potential 
production  allowances  and  potential 
production  allowances  *  be  fransferable 
to  improve  the  efficiency  of  its 
regulatory  system.  With  the  addition  of 
the  transfer  section  promulgated  today, 
the  regidations  permit  producers  and 
importers  either  to  use  their  allowances 
to  produce  or  import  controlled 
substances,  or  to  trade  their  allowances 
to  other  companies  which  could,  in  turn, 
produce  or  import  the  chemicals  or  trade 
the  allowances. 

In  either  case,  the  company  must 
notify  EPA  of  its  activities.  If  a  company 
produces  or  imports  the  controlled 
substances  or  trades  the  allowances 
needed  to  produce  or  import  that 
company  must  report  quarterly  to  EPA. 
This  quarteriy  reporting  requirement  is 
specified  in  i  82.13  of  the  final  rule. 

EPA  did  not  promulgate  the  transfer 
section  with  the  rest  of  the  final  rule 
pending  further  review  of  that  provision. 
EPA  has  completed  this  review  and 
today  issues  {  82.12  which  details  the 
requirements  for  companies  that  intend 
to  trade  aUowances.  EPA  has  benefitted, 
in  developing  {  82.12,  from  comments 
submitted  in  response  to  the  proposed 
rule  published  on  December  14, 1987.  In 
addition  to  these  comments,  EPA  has 
consulted  with  industry  trade  groups 
and  other  government  agencies  in 
developing  this  section. 

The  section  set  forth  today  provides 
for  prompt  processing  of  transfer  claims 
that  will  help  the  U.S.  avoid  exceeding 
the  production  and  consimiption  limits 
set  by  the  Montreal  Protocol 
Notification  of  an  intended  trade 
through  a  transfer  claim  will  allow  the 
Agency  to  review  the  availability  of 
allowances  for  trading.  Review  of 
transfer  claims  will  also  provide  a  check 
on  the  validity  of  allowances  and 
prevent  possible  counterfeiting  of 
allowances  and  fraudulent  trades. 
Further,  a  system  of  EPA  review  will 
reduce  uncertainty  that  could  otherwise 
discourage  firms  from  trading. 

EPA  believes  that  only  through  a 
system  of  transfer  claims  can  0>A  track 
additional  firms  which  were  not 
allocated  allowances  initially  but  which 


*  (Companie*  receive  potential  production 
■Uowancea  conditiona  ipedfled  in  |  82.9  of  the 
Auguit  14  flnal  nile  and  can  convert  potential 
prahictian  allowancM  to  production  allowance* 
whan  EPA  granto  an  authoriiatlon  under  condition* 
■padfiad  in  1 8L11.) 
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may  enter  the  trading  market  to  obtain 
allowances.  Without  notification  of  such 
trades  Q>A  would  be  imable  to  monitor 
U.S.  compliance  with  the  Protocol  and 
could  not  resolve  future  trades  between 
the  third  party  firm  and  another  firm. 
When  EPA  evaluates  compliance  at  the 
end  of  each  control  period,  knowledge  of 
these  third  party  trades  becomes 
important  if  companies  which  received 
traded  allowances  are  found  in 
noncompliance. 

Finally,  submission  of  transfer  claims 
to  EPA  may  prevent  companies  from 
inadvertently  trading  allowances  they 
do  not  have.  This  is  most  likely  to  occur 
during  the  last  quarter  of  the  control 
period  during  «riiich  EPA  is  aware, 
through  quarteriy  reports  and 
compliance  inspections,  of  the  level  or 
likely  level  of  unexpected  allowances 
available  for  trade.  A  review  of  reported 
allowances,  including  tiiose  traded, 
against  EPA  records  Would  prevent 
inadvertent  exceedanoes  of  productioa 
and  consumption  limits.  EPA  believes 
that  it  is  during  this  period  that  trades 
are  most  likely  to  occur  as  companies 
alter  production  plans  and  import 
activities  to  ensure  compliance  with 
their  production  and  consumption 
allowances. 

n.  Response  to  Ciwnimepts 

CoBunents  to  the  December  14 
proposed  rule  expressed  concern  that 
approval  by  EPA  of  trades  may  interfere 
with  the  free  trade  of  aUowanoes. 
Commenters  believed  that  i  82.1Z  as 
proposed,  provided  EPA  with  the  role  of 
approving  or  disapproving  tlie  trades 
and  of  acting  potentially  as  a  third  party 
within  the  trade  negotiations.  This  was 
not  EPA's  intention.  In  response  to  this 
concern.  EPA  refers  to  "transfer  claims" 
instead  of  "transfer  requests"  within  the 
final  S  82.1Z  This  change  is  intended  to 
clarify  tiiat  EPA's  role  is  to  keep  ti-ack  of 
trades  and  to  verify  that  allowances  are 
sufficient  EPA.  acting  in  a  fashion 
similar  to  a  commercial  bank,  will 
disallow  transfers  if  the  seller's  account 
shows  insufficient  balances  to  effect  the 
transfer. 

EPA  is  also  aware  of  industry's 
concern  that  the  Agency  will  not  review 
the  transfer  claim  quickly  and  could, 
through  delay,  disrupt  the  supply  of  the 
chemicals  to  necessary  markets.  It  is 
common  practice  for  a  company  which 
cannot  produce  enotigh  chemicals  to  fill 
orders  to  seek  to  obtain  the  chemical 
from  another  producer.  In  that  situation 
a  trade  of  allowances  would  occur. 
Producers  were  concerned  that  EPA 
may  not  be  able  to  prt>cess  the  request 
for  transfer  quickly  enough,  thus 
hindering  the  supply  of  these  diemlcals 
to  consumers.  EPA  believes  that  most 


transactions  will  involve  sales  or 
purchases  of  the  chemicals  themselves 
and  not  of  allowances.  Nonetheless,  in 
response  to  tills  concern.  EPA  will 
respond  to  transfer  claims  within  three 
working  days  of  receipt  of  a  complete 
claim  bjf  the  Chief,  Regulations  and 
Analysis  Branch.  Global  Change 
Division,  the  Office  of  Air  and 
Radiation.  Hiree  working  days  are 
necessary  given  the  uncertainty  as  to 
the  number  of  claims  that  will  be  filed, 
the  need  to  review  and  assess  multiple 
reports  or  claims,  and  in  some  cases  to 
evaluate  apparent  discrepancies.  The 
Agency  intends  to  take  action  in  fewer 
than  three  days  whenever  possible. 

Electronic  Reporting 

To  expedite  processing  and  review. 
EPA  encourages  firms  to  submit  tiieir 
transfer  claims  electronically.  By 
sending  reports  electronically,  firms 
would  be  able  to  avoid  delays  inherent 
in  using  the  mail  system  and  possible 
mis-direction  of  the  request  within  the 
Agency.  A  firm  reporting  electronically 
may  submit  the  transfer  request  tiirough 
electronic  mail,  spread  sheet  electronic 
facsimUe  or  throii^  a  computer  prompt 
system  established  by  EPA.  Althou^ 
EPA  has  not  mandated  electronic 
reporting,  tlie  Agency  believes  that  such 
a  reporting  system  will  provide  for  a 
more  immiediate  response  by  EPA  to  the 
transfer  claim  and  reduce  the  need  to 
estaMi^  an  extensive  filing  system  by 
EPA  and  die  firm  for  hard  copy  claims. 

Although  EPA  encourages  firms  to 
report  electrooicaOy,  firms  may  submit 
transfer  claims  timnt^  the  U.S.  mail  or 
a  commercial  carrier.  Ordinarily,  it  may 
take  one  to  two  days  for  a  letter  to  reach 
the  Global  Change  Division,  once  the 
submission  is  deUvered  to  the  EPA 
headquarters.  The  tliree  worldng  day 
response  time  I>egin8  when  a  completed 
sulnnission  is  received  by  the  Chief  of 
the  Regtilation  and  Analysis  Branch,  tlie 
Global  Change  Division,  within  the 
Office  of  Air  and  Radiation. 
Completeness  is  to  be  determined  by  the 
Chief  of  the  Regulations  and  Analysis 
Branch  The  Agency  will  develop  a 
system  to  receive  botii  electronic  and 
hard  copy  submissions  and  outline 
procedures  for  submission  by  firms  in  a 
guidance  document  to  be  available 
before  the  beginning  of  the  first  contnd 
period. 

m.  Penalties 

Companies  submitting  or  using 
fraudulent  transfer  claims  are  subject  to 
stringent  penalties.  Companies 
producing  or  importing  based  on 
fraudulent  allowances  obtained  through 
a  trade  would  be  subject  to  a  penalfy 
imder  section  113(b)  of  the  Clean  Air 


Act  of  up  to  $25X100  per  kilogram  of 
controlled  substances  produced  or 
consumed  in  excess  of  the  legitimate 
niunber  of  allowances  held  by  that 
company.  Transferring  aUowances 
without  submission  of  proper  claim 
under  {  82.12  constitutes  a  reporting 
violation  on  the  part  of  the  transferor 
subject  to  a  maximum  penalty  of  $25,000 
per  violation  under  section  113(b)  of  the 
Clean  Air  Act  Any  person  wIm 
knowingly  misrepresents  any  required 
information  under  (  82.12  would  upon 
conviction  be  subject  to  a  maximum  fine 
of  $10,000  and/or  imprisonment  of  not 
more  than  0  months  under  section 
113(c)(2)  of  the  Clean  Air  Act  Selling  or 
trading  fraudulent  allowances  would 
expose  the  seller  or  trader  to  liabilify 
under  18  U.S.C  1001,  wrhich  prohibits 
supplying  false  information  to  the 
United  States  government  Maximum 
penalties  imder  tiiis  section  are  $10,000 
or  five  years  imprisonment  or  both.  In 
addition,  such  companies  are  guilfy  of 
mail  fraud  under  18  U.S.C  1341  which 
carries  a  potential  penalfy  of  $1,000  per 
occurrence  or  five  years  imprisonment 
or  both.  Producers  and  importers  which 
trade  allowances  and  produce  or  import 
in  excess  of  their  remaining  balance  of 
allowances  may  be  penalized  for  each 
kilogram  in  excess  of  the  allowances 
they  still  hold.  The  maximum  penalfy  Cor 
excess  productioo  or  consumption  is 
$25,000  per  kilopam. 

IV.  Chaoges  lo  die  Proposed  Rule 

Section  82.12  of  the  December  14, 19B7 
proposed  rule  required  companies 
intending  to  trade  these  allowances  to 
submit  a  "transfer  request"  to  EPA  Cor 
approval  The  proposed  rule  required 
that  the  transferring  company  submit  tlie 
following  information  for  review  by  tlie 
Agency:  The  identities  and  addresses  of 
the  transferor  and  the  transferee;  tlie 
names  and  telephone  numbers  of  the 
contact  persons;  the  type  of  right  or 
allowances  (i.e.  production  allowances, 
consumption  allowances,  or  potential 
production  allowances]  or  authorization 
being  transferred;  the  group  of 
controlled  substances  to  wliidi  the 
rights  are  being  transferred;  the  amount 
of  the  rights  or  authorization  being 
transferred:  the  control  period  for  wfaidi 
the  ri^ts  or  authorization  are  being 
transferred;  and  the  amotmt  of 
unexpended  rights  or  allowances  of  the 
type  and  for  the  control  period  being 
transferred  that  the  transferor  holds  as 
of  the  date  of  the  request  The  proposed 
rule  stated  that  the  Agency  would 
review  the  current  balances  of  the  firm 
requesting  the  transfer  or  trade  and 
issue  a  notice  of  transfer  if  a  sufficient 
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balance  of  unexpended  rights  or 
allowances  existed  to  cover  the  trade. 

Section  82.12  of  the  final  rule  requires 
similar  information  from  the  company 
trading  the  allowances.  This  information 
is  important  for  EPA  to  evaluate  the 
trade  and  to  contact  company 
representatives  if  discrepancies  occur. 
However,  as  previously  discussed,  EPA 
has  modified  the  proposed  section  in 
some  areas.  The  final  rule  refers  to 
transfer  "claims"  rather  than  transfer 
"requests",  thus  emphasizing  that  EPA's 
role  is  limited  to  reviewing  and 
determining  if  sufficient  balances  exist 
for  a  trade  rather  than  as  a  third  party 
actively  involved  in  the  approval  of 
transfers  between  the  companies. 

EPA  has  revised  subsection  (b)  to 
state  that  the  Agency  will  determine 
whether  its  records  indicate  that  the 
transferor  possesses  unexpended 
allowances  or  authorizations  sufficient 
to  cover  the  transfer  claim.  That 
subsection  also  provides  that  within 
three  working  days  of  receiving  a 
complete  transfer  claim,  the  Agency  will 
take  action  to  notify  the  transferor  and 
transferee  that  its  records  show  (1)  that 
the  transferor  has  either  sufficient  or 
insufficient  allowances  or 
authorizations  to  cover  the  claim  or  (2) 
that  its  records  are  inadequate  to  make 
this  determination. 

Where  EPA's  records  show  that  the 
transferor  has  insufficient  allowances  or 
authorizations  to  cover  the  transfer,  or 
that  the  transferor  has  failed  to  respond 
to  the  Agency's  request  for  information 
to  determine  the  transferor's  current 
balance,  EPA's  notice  will  disallow  the 
transfer.  Within  ten  working  days  of 
receiving  a  notice  of  disallowing  the 
transfer,  the  transferor  or  transferee 
may  appeal  the  disallowance  to  the 
Director  of  the  Office  of  Atmospheric 
and  Indoor  Air  Programs  in  the  Office  of 
Air  and  Radiation.  If  no  appeal  is  taken, 
the  disallowance  will  be  final  on  that 
day. 

Where  EPA's  records  indicate  that  the 
transferor  has  sufficient  allowances  or 
authorizations  to  cover  the  transfer  or  if 
review  of  EPA's  records  shows  that 
available  information  is  insufficient  to 
make  a  determination,  EPA  will  issue  a 
notice  stating  that  EPA  does  not  object 
to  the  transfer.  When  EPA  issues  a  no 
objection  notice,  the  transferor  or 
transferee  may  proceed  with  the 
transfer.  Transferees  may  not  proceed  to 
produce  or  consume  in  accordance  with 
the  transfer  claim  until  EPA  has  had 
three  working  days  to  review  the 
complete  transfer  claim.  If  EPA  does  not 
issue  a  notice  within  three  working 
days,  transferors  and  transferees  may 
proceed  to  produce  or  consume  in 
accordance  with  the  transfer  at  their 


own  risk.  EPA's  failure  to  object  to  the 
transfer  does  not  represent  a  final 
determination  that  the  transfer  is  valid, 
however.  Accordingly,  a  no  objection 
notice  is  not  final  agency  action 
reviewable  in  court  See.  District  of 
Columbia  v.  Schramm,  631  F.  2d  854, 
85»-«62  (DC  Cir..  1980);  Save  the  Bay 
Inc.  V.  EPA.  556  F.  2d  1282, 1290-1292 
(5th  Cir..  1977).  By  the  same  token,  the 
failure  to  object  would  not  bar  a 
subsequent  enforcement  action  if,  for 
example,  EPA  later  finds  that  the 
transaction  was  improper. 

EPA  may  ask  for  additional 
information  where  the  EPA  has  not 
received  the  quarterly  report  due  under 
I  82.13  of  this  part  or  where  the  report 
has  been  received  but  appears  to  be 
inadequate.  In  addition,  discrepancies 
may  occur  within  quarterly  reports, 
compliance  reports,  or  trading  claims 
filed  by  EPA.  Where  EPA  receives  a 
trading  claim  under  such  circumstances, 
EPA  will  issue  a  no  objection  claim  but 
will  request  that  the  trading  firms  supply 
the  requested  information  expeditiously. 
Failure  to  respond  to  requests  may  lead 
to  disallowance  of  future  transfer  claims 
submitted  by  these  firms. 

EPA  has  also  added  subsection  (c) 
which  provides  that  if  the  Agency  fails 
to  respond  to  a  transfer  claim  within 
three  working  days  of  receiving  it  the 
transferor  and  transferee  may  proceed 
with  the  transfer.  However,  that 
subsection  also  states  that  the  transferor 
and  transferee  would  still  be  liable  for 
any  violations  of  the  regulations  of  this 
part  if  EPA  later  determined  that  the 
transferor  had  insufficient  allowances  to 
cover  the  trade.  In  this  respect,  transfers 
completed  before  the  Agency  responded 
to  the  transfer  claim  would  be  treated 
like  transfers  to  which  the  Agency 
issues  a  notice  of  no  objection. 

Finally,  transferors  and  transferees 
should  act  prudently  so  as  not  to  exceed 
available  allowances  or  authorizations. 
If  EPA  ultimately  finds  that  the 
transferor  lacked  sufficient  allowances 
to  cover  the  claim,  the  transferor  and 
transferee  will  be  held  liable  for  any 
violation  of  the  regulations  that  occur  as 
a  result  of  the  improper  transfer. 

V.  Coupon  Tracking  System 

The  Agency  today  is  requesting 
comments  on  an  approach  to  streamline 
further  the  trading  reqtiirements  outlined 
in  S  62.12  of  the  final  rule.  A  coupon 
system  would  eliminate  the  need  for 
trading  companies  to  notify  EPA  of 
transfer  claims  when  the  trade  occurs. 
Under  a  coupon  system,  EPA  would 
provide  coupons  representing  their  full 
allotment  of  allowances  to  producers 
and  importers.  Each  coupon  would 
entitle  the  holder  to  produce  or  import  a 


certain  level  of  controlled  substances. 
Once  a  specified  quantity  of  controlled 
substance  was  produced  or  imported, 
then  coupons  representing  that  level  of 
production  and  consumption  would  be 
submitted  to  EPA.  These  submissions 
would  either  occur  when  the  production 
or  consumption  occurred  or  quarterly. 
EPA  would  continue  to  maintain 
production  and  import  records  and 
require  quarterly  reporting  as  outlined  in 
\  82.13  of  the  final  rule. 

As  part  of  a  trading  transaction,  a 
company  would  physically  transfer  the 
coupons  representing  the  traded 
allowances  to  the  recipient  company. 
Companies  would  not  be  required  to 
notify  the  Agency  of  the  trade 
immediately  or  require  approval.  Once 
the  allowances  were  consumed  by  the 
recipient  the  coupons  would  be  sent  to 
EPA  or  maintained  on  site  for 
compliance  inspections. 

EPA  believes  that  a  coupon  system 
may  facilitate  allowance  trading  among 
firms.  However,  several  issues  and 
concerns  must  be  resolved.  First  the 
issue  of  counterfeiting  of  coupons  (e.g. 
where  a  recipient  firm  must  be  certain 
that  it  receives  authentic  coupons)  must 
be  examined.  Another  issue  involves 
whether  the  Agency  should  monitor  the 
activities  of  new  finns  which  enter  the 
maricet  to  receive  and  trade  allowances. 
Absent  counterfeiting  problems,  such 
monitoring  may  not  be  necessary.  EPA 
is  requesting  comments  on  these  issues 
as  well  as  the  general  structure  of  the 
coupon  tracking  system. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  as 
well  as  all  reporting  and  recordkeeping 
requirements  contained  in  the  final  rule 
promulgated  on  August  12, 1988,  53  FR 
30566,  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  control 
number  2060-0170. 

Reporting  burden  associated  with  the 
preparation  and  submittal  of  allowance 
transfer  claims  is  estimated  to  be  2 
hours  per  submittal  (on  average), 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agem;y.  401  lA  Street  SWh  Washington. 
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DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (2060- 
0170).  Washington,  DC  20530,  marked 
"Attention:  Desk  Officer  for  EPA." 

Date:  February  2, 1988. 
lack  Moore, 
Acting  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Title  40  Part  82  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  Part  82 
continues  to  read  as  follows: 

Authority:  42  U,S.C  n57(b) 

2.  Part  82  is  amended  by  adding 
S  82.12  to  read  as  follows: 

f  82.12   Transfers  of  production  and 


Any  person  ("transferor")  may 
transfer  to  any  other  person 
("transferee")  any  amount  of  the 
transferor's  consumption  allowances, 
production  allowances,  potential 
production  allowances,  or  authorization 
to  convert  potential  production 
allowances  to  production  allowances,  as 
follows: 

(a)  The  transferor  must  submit  to  the 
administrator's  designated 
representative  a  transfer  claim  setting 
forth  the  following: 

(1)  The  identities  and  addresses  of  the 
transferor  and  the  transferee; 

(2)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
for  the  transferee; 

(3)  The  type  of  allowances  (i.e.. 
consumption  allowances,  production 
allowances,  or  potential  production 


allowance)  or  authorization  being 
transferred; 

(4)  The  group  of  controlled  substances 
(i.e..  Group  I  or  Group  II)  to  which  the 
allowances  or  authorization  being 
transferred  pertains; 

(5)  The  amount  of  allowances  or 
authorization  being  transferred: 

(6)  The  control  period(s]  for  which  the 
allowances  or  authorization  are  being 
transferred;  and 

(7)  The  amount  of  unexpended 
allowances  or  authorizations  of  the  type 
and  for  the  control  period  being 
transferred  that  the  transferor  holds 
under  authority  of  this  part  as  of  the 
date  the  claim  is  submitted  to  EPA. 

(b)  The  Administrator's  designated 
representative  wil  determine  whether 
the  records  maintained  by  EPA,  taking 
into  account  any  previous  transfers  and 
any  production,  imports  or  exports  of 
controlled  substances  reported  by  the 
transferor  or  revealed  by  an  EPA 
inspection,  indicate  that  the  transferor 
possesses,  as  of  the  date  the  transfer 
claim  is  processed,  unexpended 
allowances  or  authorizations  sufficient 
to  cover  the  transfer  claim.  Within  three 
woridng  days  of  receiving  a  complete 
transfer  claim,  the  Administrator's 
designated  representative  will  take 
action  to  notify  the  transferor  and 
transferee  as  follows: 

(1)  If  EPA's  records  show  that  the 
traiuferor  has  sufficient  allowances  or 
authorizations  to  cover  the  transfer 
claim  or  if  review  of  available 
information  is  insufficient  to  make  a 
determination,  the  Administrator's 
representative  will  issue  a  notice 
indicating  that  EPA  does  not  object  to 
the  transfer.  When  EPA  issues  a  no 
objection  notice,  the  transferor  and  the 
transferee  may  proceed  with  the 
transfer.  However,  if  EPA  ultimately 


finds  that  the  transferor  did  not  have 
sufficient  allowances  or  authorizations 
to  cover  the  claim,  the  transferor  and 
transferee  will  be  held  Hable  for  any 
violations  of  the  regulations  of  this  part 
that  occur  as  a  result  of.  or  in 
conjunction  with,  the  improper  transfer. 

(2)  If  EPA's  records  show  that  the 
transferor  has  insufficient  allowances  or 
authorizations  to  cover  the  transfer 
claim,  or  that  the  transferor  has  failed  to 
respond  to  one  or  more  Agency  requests 
to  supply  information  needed  to  make  a 
determination,  the  administrator's 
designated  representative  will  issue  a 
notice  disallowing  the  transfer.  Within 
10  working  days  after  receipt  of 
notification,  either  party  may  file  a 
notice  of  appeal  with  supporting 
reasons,  wiOi  the  Director.  Office  of 
Atmospheric  and  Indoor  Air  Programs, 
Office  of  Air  and  Radiation.  The 
Director  may  affirm  or  vacate  the 
disallowance.  If  no  appeal  is  taken  by 
the  tenth  working  day  after  notification, 
the  disallowance  shall  be  final  on  that 
day. 

(c)  In  the  event  that  the 
Administrator's  designated 
representative  does  not  respond  to  a 
transfer  claim  virithin  the  three  working 
days  specified  in  paragraph  (b)  of  this 
section,  the  transferor  and  transferee 
may  proceed  nvith  the  transfer. 
However,  if  EPA  ultimately  finds  that 
the  transferor  did  not  have  sufficient 
allowances  or  authorizations  to  cover 
the  claims,  the  transferor  and  transferee 
will  be  held  liable  for  any  violations  of 
the  regulations  of  this  part  that  occur  as 
a  result  of,  or  in  conjunction  with,  the 
improper  transfer. 

[FR  Doc.  80-3077  Filed  2-8-80;  8:45  am] 
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VoL  54,  No.  27 

FHday.  Febniaiy  la  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  ftnd  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
publshed  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Si4>enntendent  of  Documents. 
Prices  of  new  booi(S  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPAfmiENT  OF  AGRICULTURE 

I  WMrw  \AQp  insurancv  cofpooDon 

7CFRPart405 

[AmdL  Na  2;  Doe.  Na  5950S1 

Appio  Crop  liMurafico  Rogulationo 

AOCNCV:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule:  Correction. 


n  The  Federal  Crop  Insurance 
Corporation  (FCIC)  published  a  final 
rule  in  the  Fedenl  Register  on  Monday, 
November  21. 1989.  at  53  PR  46845. 
amending  the  ^ple  Crop  Insurance 
Regulations  by  revising  and  reissuing 
the  Apple  Fresh  Fruit  Option  and  the 
Pilot  Sunburn  Option.  An  error  on  the 
effective  crop  year  was  made  in  the 
8UHMARV.  The  effectiveness  should 
have  read  for  the  1990  and  succeeding 
crop  years.  This  notice  is  published  to 
correct  that  error. 

EFFECnvi  OATC  February  la  1989. 

ADOR0t«:  Written  comments  on  this 
correction  may  be  sent  to  the  Office  of 
the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building. 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 

FOR  RIRfTHER  MFOMIATION  CONTACTt 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriciilture,  Washington.  DC  20250. 
telephone  (202)  447-3325. 

•uppLEMENTAiiv  mromiATiON:  FR 

Document  88-26854  appearing  at  pages 
46845  through  46847,  is  corrected  as 
follows: 

On  page  46845,  in  Column  1,  the 
OUMMARV  is  corrected  to  read  as 
follows: 

The  Federal  Crop  Insurance 


Corporation  (FCIC)  amends  the  Apple 
Crop  Insurance  Regulations,  effective 

for  the  1990  and  succeeding  crop  years. 

•  •  * 

On  page  46846,  in  Column  1,  the  first 
paragraph  is  corrected  to  read  as 
follows: 

Apple  Sunburn  Option  for  the  1990 
and  succeeding  crop  years.  *  *  * 

On  page  46846,  Column  1,  the  third 
paragraph  is  corrected  to  read  as 
follows: 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Apple  Crop 
Insurance  Regulations  (7  CFR  Part  405), 
effective  for  ttie  1990  and  succeeding 
crop  years,  as  follows: 

Done  in  Washington,  DC  oo  January  31, 
1968. 

loliBManlian, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc  89-2972  Filed  ^4Mi9: 8:45  am] 
ioaoc*4ii 


Aorleultural  MarfceUng  Sarvic* 

7CFRPart910 

[LMnon  Reoul'llo''  052] 

Kiiiwii  mmwi  ai  vMiuiiaa  ann 
Aiuona;  unniaiion  oi  rionaHng 

AOCNCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


;  Regulation  652  establishes 
the  quantity  of  fivsh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
310.000  cartons  during  the  period 
Februaiy  12  through  February  18, 1989. 
Such  action  is  needed  to  balance  the 
supply  of  fi«sh  lemons  with  maiicet 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATia:  Regulation  652  (S  910.952)  is 
effective  for  the  period  February  12 
through  February  18, 1989. 

MM  RNtTHER  arOiUJATION  CONTACT! 

Beatrix  Rodriquez,  Mariceting  Specialist, 
Mariceting  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2523,  South 
Building,  P.O.  Box  96456,  Washington, 


DC  20090-6456:  telephone:  (202)  447- 
5697. 

8UPPL£MENTARV  MFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  '*non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiiral 
Marketing  Service  has  determined  that 
.  this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Mariceting  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
actii^  on  their  own  behalf.  Hius,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
&nall  Business  Administration  [13  CFR 
121.2]  as  those  having  aimual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,00a  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,00a  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

fliis  regulation  is  issued  under 
Mariceting  Order  No.  9ia  as  amended  [7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U5.C  801-674),  as 
amended.  This  action  is  based  upon  the 
reconunendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-69.  The 
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CominittM  met  publicly  on  Ft/bnuy  7. 
I960,  in  Los  Angeles.  Califofnia.  (o 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  spedfied  weeL  The 
Committee  reports  that  demand  for 
lemons  is  good. 

Pursuant  to  5  U3.C  S8S.  It  is  further 
found  that  it  is  impfecdcaMe. 
iinnsressary.  and  contraiy  to  the  public 
interest  to  give  preliminary  notice  and 
engage  bi  farther  public  procedure  witti 
respect  to  this  action  and  diat  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  80  dayS 
after  pubtication  in  the  FadHal  »aft«*y 
because  of  insufBdent  time  between  the 
date  when  informatioo  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act  Interested  persons  were  given 
an  opportunity  to  submit  iafbrmation 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  die  declared  pwposes  of  the 
Act.  to  make  these  refuiatocy  ptovisioas 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  ki  7  CFR  Part  •!• 

Mariceting  agreeients  and  orders. 
Cahfbmia.  Arisona,  Lemons. 

For  the  reasons  set  fordi  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
foUouvs: 

PART  910~LEII0NS  GROWN  M 
CAUPORNU  AND  ARIZONA 

1.  The  audwrity  citation  for  7  CFR 
Part  910  oontinaes  to  read  as  follows: 


;  Sees.  1-19. 4S  Stat.  31.  a» 
aflModed:  7  U.&C  601-874. 

2.  Section  910.062  is  added  to  read  as 
follows: 

{Nolac  lliis  sectioii  wffl  not  appear  in  iIm 
Code  of  Fedarel  RegHlatiom.] 


I919J82    LsaM«lleguMtoa«6l. 

The  quantity  of  lemons  grown  tai 
California  and  Arizona  whidi  may  be 
handled  during  the  period  February  12. 
198B.  through  February  18, 1900.  is 
established  at  310.000  cartons. 

Dated  Febniaiy  S,  IQMi 

BobHtCKeaoay. 

DepmtfDinelor.  FhtHtmdVagBtpbk 
Divition. 

|FR  Doc  80-3335  FUad  2-»-a0;  ft45  ami 

I  coos  Mte-M-«     . 


7  CFR  Part*  lOOq  1012,  and  1013 

[Docket  Noa.  AO-S80A20.  AO-347-A2t, 
end  AO-MO-ASa;  DA-M-102 

KMk  In  tha  Ummt  PlovWa.  Tampa  Bw 

AfSM!  Ordaf  AiMndbw  Ortfara 

a— icr.  Agricultural  Marketing  Service. 

USDA. 

ACnOM:  Final  rule. 


:  This  order  amends  provisions 
of  the  three  Florida  milk  orders  to  reflect 
current  marketing  conditions.  The 
changes  are  based  upon  industry 
proposals  considered  at  a  public  bearing 
held  lanuary  28, 1968,  in  Orlando, 
Florida. 

Each  of  the  three  orders  is  amended  to 
provide  a  two-month  "lock-in"  provision 
for  pool  distributing  plants,  seasonal 
diversion  limits,  and  an  increase  in  the 
charges  on  overdue  accounts.  Shrinkage 
on  other  source  milk  receipts  is  limited 
to  bulk  fluid  milk  products. 

The  Upper  Florida  and  Tampa  Bay 
orders  are  amended  to  permit  a  pool 
plant  and  a  manufacturing  plant  under  a 
single  roof  to  operate  as  separata 
faculties. 

The  Southeastern  Fbrida  order  is 
changed  to  require  that  a  dairy  farmer 
must  deliver  10  days'  production  to  a 
pool  plant  in  order  for  such  dairy 
farmer's  milk  to  be  diverted  to  nonpool 
plants  as  producer  milk.  Other 
miscellaneous  amendments  delete  the  $6 
maximum  on  partial  payments  to 
producers  and  make  other  changes  to 
conform  the  Southeastern  Florid  order 
to  other  Federal  milk  orders. 
vpwmn  BATe  March  i.  loeo. 


KM  PURTHm  mpomumom  contact: 
Robert  F.  Groene,  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Ordo- 
Formulation  Brandi.  Room  2968,  South 
Building,  P.O.  Box  HdiSO,  Washington. 
DC  20090-6456.  (202)  447-20ea 


rtiom:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  January  12. 
1988;  published  January  15. 1968  (S3  FR 
1035). 

Recommended  Deciaion:  Issued 
September  2. 1088:  published  September 
&  1968  (53  FR  34766). 

Final  Decigioa:  Issued  January  13, 
1989:  published  January  24. 1989  (54  FR 
3462). 


The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  wrere  made  when  the  Upper  Florida. 
Tampa  Bay  and  Southeastern  Florida 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 


and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agrictdtural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-074).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  mariceting  orders  (7  CFR  Part  900).  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
Upper  Florida,  Tampa  Bay  and 
Southeastern  Florida  mariceting  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  tiiereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  mariteting  areas;  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended,  are  such 
prices  as  nvill  reflect  the  aforesaid 
factors,  insure  a  suffident  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulates  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
spedfied  in.  mariieting  agreements  upon 
which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  not  later 
than  March  1, 1989.  Any  delay  beyond 
that  date  would  tend  to  disrupt  the 
orderly  marketing  of  milk  in  the 
marketing  areas. 

The  provisions  of  this  order  are 
known  to  handlers.  The  recommended 
decision  of  the  Administrator  was 
issued  September  2, 1968  (S3  FR  34766). 
and  the  decision  of  the  Assistant 
Secretary  containing  all  amendment 
provisions  of  this  order  was  issued 
January  13, 1969  (54  FR  3462).  The 
changes  effected  by  this  order  will  not 
require  extensive  preparation  or 
substantial  alteration  in  method  of 
operation  for  handlers.  A  further 
consideration  in  this  matter  is  that  this 
order  increases  for  the  month  of  March 
the  percentage  of  producer  milk  under 
each  of  the  3  orders  that  may  be  shipped 
directiy  from  the  farm  to  nonpool  plants 


and  still  be  priced  under  such  orders. 
Such  action  will  lessm  the  regulatory 
imped  of  the  orders  on  certain  milk 
handlers  and  will  tend  to  ensure  that 
dairy  farmers  will  continue  to  have  tbdr 
milk  priced  under  the  respective  orders 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing.  In  view  of  die 
foregoing,  it  is  hereby  found  and 
determined  that  good  cause  exists  for 
making  this  order  amending  the  orders 
effective  March  1, 1989,  and  that  it 
wotild  be  contrary  to  the  public  interest 
to  delay  the  effective  date  of  this  order 
for  30  diays  after  its  pubtication  in  the 
Federal  Register.  (Section  553(d). 
Administrative  Procedure  Act.  5  U.S.C 
551-650). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  Tlie  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  dian  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  areas, 
to  sign  prq;)osed  marketing  agreements, 
tends  to  prevent  the  effectuation  of  the 
dedared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  orders  is  the  only 
practical  means  pursuant  to  the 
dedared  policy  of  the  Act  of  advancing 
the  interests  of  producers  aa  defined  in 
the  orders:  and 

(3)  The  issuance  of  the  order 
amending  the  orders  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
respective  mariieting  areas. 

List  of  Subjects  In  7  CFR  Parts  1008, 1012 
and  1913 

Milk  marketing  orders.  Milk.  Dairy 
products. 

Order  Relative  to  HandBng 

It  is  therefore  ordered.  That  on  and 
after  die  effective  date  hereof,  the 
handling  of  milk  in  the  Upper  Florida, 
Tampa  Bay  and  Southeastern  Florida 
marketing  areas  shall  be  in  confonnity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  orders,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

1.  The  authority  dtation  for  7  CFR 
Parts  1006, 1012  and  1013  continues  to 
read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended:  7  U.S.C.  601-674. 

PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

2.  Revise  f  1006.7  to  read  as  follows: 


S  1008.7    PodplanL 

Except  as  provided  in  paragraph  (d)  of 
diis  section,  "pool  plant"  means: 

(a)  A  distributing  plant  that  has  route 
distribution,  except  filled  milk,  during 
the  month  of  not  less  dian  50  percent  of 
the  total  Grade  A  fluid  milk  products, 
except  filled  milk,  that  are  physically 
received  at  such  plant  or  diverted  as 
producer  milk  to  a  nonpool  plant 
pursuant  to  f  1006.13,  and  that  has  route 
disposition,  except  filled  milk,  in  the 
marketing  area  during  the  month  of  not 
less  than  10  percent  of  such  receipts. 

(b)  A  supply  plant  trota  whidi  not  less 
than  50  percent  of  the  totsl  quantity  of 
Grade  A  fluid  milk  products  that  are 
physically  received  from  daby  farmers 
at  SBcfa  plant  or  diverted  as  producer 
milk  to  a  nonpool  plant  pursuant  to 

1 1006.13  dnr^  dte  month  is  shipped  as 
fluid  milk  products,  except  filled  milk,  to 
pool  plants  meeting  the  requirements  of 
i  1008.7(a). 

(c)  A  plant  odier  than  a  distributing 
plant  that  is  located  in  the  marketing 
area  and  is  operated  by  a  cooperative 
association  if  pool  plant  status  under 
this  paragraph  is  requested  for  such 
plant  by  the  cooperative  association  and 
60  percent  or  man  of  the  producer  milk 
of  members  of  die  cooperative 
association  is  received  at  pool 
distributing  plants  either  directiy  from 
farms  or  by  transfer  from  plants  of  the 
cooperative  association  for  which  pool 
plant  status  under  this  paragraph  has 
been  requested,  subject  to  tbe  following 
conditions: 

(1)  The  plant  is  approved  by  a  duly 
constituted  health  authority  for  the 
disposition  of  Grade  A  milk  in  the 
marketing  area;  and 

(2)  The  plant  does  not  qualify  as  a 
pool  plant  imder  paragraph  (b)  of  this 
section  or  under  the  provisions  of 
another  Federal  order  applicable  to  a 
supply  plant 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant 

(2)  An  exempt  distributing  plant 

(3)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  fully 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  during 
the  month  from  such  pkint  as  route 
disposition  in  the  marketing  area 
regulated  by  the  other  order  than  as 
route  disposition  in  this  marketing  area: 
Provided,  That  such  a  distributing  plant 
which  was  a  pool  plant  under  this  order 
in  the  immediately  preceding  month 
shall  continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 


consecutive  month  in  which  a  greater 
pn^XHtion  of  its  route  disposition  is 
made  in  such  other  mariceting  area, 
unless  the  other  order  requires 
regulation  of  the  plant  «vithout  regard  to 
its  qualifying  as  a  pool  plant  under  diis 
order  and 

(4)  Any  building,  premises,  or 
facilities,  the  primary  function  of  which 
is  to  hold  or  store  bottled  milk  or  milk 
products  (including  filled  milk)  in 
finished  form,  nor  shall  it  indude  any 
part  of  a  plant  in  which  the  operations 
are  entirely  separated  (by  wall  or  other 
partition)  from  the  handling  of  producer 
milk. 

3.  In  9 1006.13.  paragraph  (b)  is 
revised  to  read  as  follows: 


{1006.13    Producer 


(b)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant  subjed  to  the  following 
conditions: 

(1)  Such  milk  shall  be  deemed  to  have 
been  received  by  the  diverting  handler 
at  the  plant  to  whidi  diverted; 

(2)  Not  less  than  10  days'  production 
of  the  producer  whose  milk  is  diverted  is 
physically  received  at  a  pool  plant 
Provided.  That  any  delivery  during  the 
current  month  from  such  producer  to 
another  order  plant  regulated  by  the 
order  that  regulated  such  pool  plant  in 
the  prior  month  shall  be  counted 
towards  meeting  the  10-day  production 
requirement 

(3)  To  the  extent  that  it  would  result  in 
nonpool  plant  status  for  the  pool  plant 
from  which  diverted,  milk  diverted  for 
the  account  of  a  cooperative  association 
frtMn  the  pool  plant  of  another  handler 
shall  not  be  producer  milk; 

(4)  A  cooperative  association  may 
divert  for  its  account  the  milk  of  a 
producer.  The  total  quantity  of  such  milk 
so  diverted  by  a  cooperative  that 
exceeds  the  following  specified 
applicable  percentage  of  producer  milk 
that  the  cooperative  assodation  caused 
to  be  delivered  to  and  physically 
received  at  pool  plants  during  the  month 
shall  not  be  producer  millc 

(i)  40  percent  in  March-June, 
(ii)  25  percent  in  December-February, 
and 
(iii)  20  percent  in  July-November 

(5)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may 
divert  for  its  account  any  milk  of 
producers  that  is  not  under  the  control 
of  a  cooperative  assodation  that  is 
diverting  milk  dunng  the  month 
pursuant  to  paragraph  (b)(4)  of  this 
section.  The  total  quantity  so  diverted 
by  the  operator  of  the  pool  plant  that 
exceeds  the  following  spedfied 
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applicable  percentage  of  milk  physically 
received  at  such  plant  during  the  month 
that  is  eligible  to  be  diverted  by  the 
plant  operator  shall  not  be  producer 
milk: 
(i)  40  percent  in  March-Iune, 
(ii)  25  percent  in  December^ebruary, 
and 
(iii)  20  percent  in  July-November: 
(6)  The  diverting  handler  shall 
designate  the  dairy  farmers  whose  milk 
is  not  producer  milk  pursuant  to 
paragraph  (b)  (4)  and  (5)  of  this  section. 
If  the  handler  fails  to  make  such 
designation,  milk  diverted  on  die  last 
day  of  the  mondi,  then  the  second-to- 
last  day  of  the  month,  and  so  oa  shall 
be  excluded  until  all  diversions  in 
excess  of  the  prescribed  limit  are 
accounted  for. 

4.  In  S  100e.4a  paragraph  (b)(e)  is 
revised  to  read  as  follows  and 
paragraph  (bK7)  IM  removed: 


(6)  SUm  milk  and  butterfat  in 
shrinkage  assigned  pursuant  to  f  1006.41 
(a)  to  the  receipts  specified  in  1 1000.41 
(aX2)  and  in  shrinkage  specified  in 
1 100S.41  (b)  and  (c). 

5.  Revise  1 100&41  to  read  as  follows: 


fioaMi 

For  purposes  of  classifying  all  sidm 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  |  lOOOJO.  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
resJMCtive  quantities  of  skim  milk  and 
butterfat 

(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  dirough  (6)  of  this 
section  on  whidi  shrinkage  is  allowed 
pursuant  to  such  paragraphs;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
pursuant  to  paragraph  (a]  of  this  section 
to  tlie  receipts  speciTied  in  paragraph 
(a)(1)  of  tliis  section  that  is  not  in  excess 
of. 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

1 1006.9(c)): 

(2)  Plus  1.5  percent  of  the  skiin  milk 
anid  butterfat.  respectively,  in  milk 


received  from  a  handler  described  in 
I  lOOOJKc),  except  that  if  the  operator  of 
die  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  form,  the  applicable 
percentage  under  this  paragraph  shall  be 
two  percent 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  diverted  purchases  such  mUk 
on  the  basis  of  wei^ts  determined  from 
its  measurement  on  the  farm,  the 
applicable  percentage  under  this 
paragraph  shall  be  lero; 

(4)  Plus  IJS  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  re<xived  by  transfer  from 
other  pool  plants; 

(5)  nus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk'fluid 
milk  products  received  by  transfer  from 
other  order  plants,  exduding  the 
quantity  for  which  Class  U  dassificatioo 
is  requested  by  the  operator  of  both 
plants; 

(0)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectivdy,  in  bulk  fluid 
milk  products  received  from  unregulated 
stqiply  plants,  exduding  the  quantity  for 
which  Class  D  classification  is  requested 
by  the  hamtter,  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
quantities  of  sldm  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1),  (2).  (4).  (5).  and  (6)  of 
this  section:  and 

(c)  The  quantity  of  skim  milk  and 
buttofat  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  assodation  is  the  handler 
pursuant  to  i  1006.9  (b)  and  (c).  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purdiases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm,  the  applicable 
percentage  under  tliis  paragraph  for  the 
cooperative  assodation  shall  be  zera 


§  lOOUl    [Amended] 

6.  Amend  1 1006.51  by  removing  the 
last  sentence  which  reads  "For  the 
purpose  of  computing  the  Class  I  price, 
the  resulting  price  shall  not  be  less  than 
$4.33." 

7.  Amend  S  1006JS2  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

f  100CS2   Ptanl  location  ad|usliiieiits  for 


(c)  The  Class  I  price  resulting  from 
such  ad)u8tments  specified  in  this 
section  shall  not  result  in  a  price  less 
than  the  Class  II  price  for  the  month  and 
the  Class  I  price  applicable  to  other 
source  milk  shall  be  adjusted  at  the 
rates  specified  in  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Class  I 
price  shall  not  be  less  than  the  Class  II 
price  for  the  month. 

SlOOCuM   (Amended] 

&  In  { 1006.6a  paragraph  (h)  is 
removed. 

9.  In  1 1006.75,  revise  paragraph  (b)  to 
read  as  follows: 


§1006.75 

producers  and  on  nonpool 


(b)  For  purposes  of  computations 
pursuant  to  ||  1006.71  and  1006.72,  the 
uniform  price  shall  be  adjusted  at  the 
rates  set  forth  in  ( 1006US2  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  resulting  adjusted  price  shaU 
not  be  less  than  the  Class  0  price  for  the 
month. 

10.  Revise  { 1006.78  to  read  as  follows: 


|i006.7t   Ctargeaoni 

Any  unpaid  obligation  of  a  handler 
pursuant  to  1 1 1006.71, 1006.73, 1006.76, 
1006.77. 100645  or  1006J6  shall  be 
increased  1  percent  for  each  month  or 
portion  thereof  that  such  obligation  is 
overc|ue,  subject  to  the  following 
conditions: 

(a)  The  amounts  payable  pursuant  to 
thiis  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
indude  any  unpaid  charges  previously 
computed  pursuant  to  this  section; 

(b)  For  the  purposes  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due;  and 

(c)  All  monies  collected  pursuant  to 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  market  administrator. 

PART  1012-MILK  IN  THE  TAMPA  BAY 
MARKETINQ  AREA 

11.  Revise  S  1012.7  to  read  as  follows: 

91012.7    PodplanL 

Except  as  provided  in  paragraph  (c)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  that  has  route 
distribution,  except  Tilled  milk,  during 
the  month  of  not  less  than  SO  percent  of 
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the  total  Grade  A  fluid  milk  products, 
except  filled  milk,  that  are  physically 
received  at  such  plant  or  diverted  as 
producer  milk  to  a  nonpool  plant 
pursuant  to  {  1012.13,  and  that  has  route 
disposition,  except  filled  milk,  in  the 
marketing  area  during  the  month  of  not 
less  than  10  percent  of  such  receipts. 

(b)  A  supply  plant  from  which  not  less 
than  50  percent  of  the  total  quantity  of 
Grade  A  fluid  milk  products  that  is 
physically  received  from  dairy  farmers 
at  such  plant  or  diverted  as  producer 
milk  to  a  nonpool  plant  pursuant  to 

§  1012.13  during  the  month  is  shipped  as 
fluid  milk  products,  except  filled  milk,  to 
pool  plants  meeting  the  requirements  of 
S  1012.7(a). 

(c)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  fully 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  during 
the  mondi  from  such  plant  as  route 
disposition  in  the  marketing  area 
regulated  by  the  odier  order  than  as 
route  disposition  in  this  marketii^g  area: 
Provided,  That  such  a  distributing  plant 
which  was  a  pool  plant  under  this  order 
in  die  immediately  preceding  mondi 
shall  continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition  is 
made  in  such  other  marketing  area, 
unless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
its  qualifying  as  a  pool  plant  undn*  this 
order  and 

(3)  Any  building,  premises,  or 
facilities,  the  primary  function  of  which 
is  to  hold  Or  store  bottled  milk  or  milk 
products  (including  filled  milk)  in 
finished  form,  nor  shall  it  include  any 
part  of  a  plant  in  which  the  operations 
are  entirely  separated  (by  wall  or  other 
partition)  from  the  handling  of  producer 
milk. 

12.  In  $  1012.13,  paragraph  (b)  is 
revised  to  read  as  follows: 

11012.13    Producer  mML 

*  a  «  «  * 

(b)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant  subject  to  the  following 
conditions: 

(1)  Such  milk  shall  be  deemed  to  have 
been  received  by  the  diverting  handler 
at  the  plant  to  which  diverted; 

(2)  Not  less  than  10  days'  production 
of  the  producer  whose  milk  is  diverted  is 
physically  received  at  a  pool  plant: 


Provided,  That  any  delivery  diuing  the 
current  month  from  such  producer  to  an 
other  order  plant  regulated  by  the  order 
that  regulated  such  pool  plant  in  the 
prior  month  shall  be  counted  towards 
meeting  the  10-day  production 
requirement 

(3)  To  the  extent  that  it  would  result  in 
nonpool  plant  status  for  the  pool  plant 
from  which  diverted,  milk  diverteid  for 
the  account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  producer  milk; 

(4)  A  cooperative  association  may 
divert  for  its  account  the  milk  of  a 
producer.  The  total  quantity  of  such  milk 
so  diverted  by  a  cooperative  that 
exceeds  the  following  specified 
applicable  percentage  of  produce  milk 
that  the  cooperative  assodation  caused 
to  be  delivered  to  and  physically 
received  at  pool  plants  during  the  month 
shall  not  be  producer  milk: 

(i)  40  percent  in  March-June, 
(ii)  25  percent  in  December-February, 
and 
(iii)  20  percent  in  July-Noveml)er 

(5)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may 
divert  for  its  account  any  milk  of 
producers  that  is  not  under  the  control 
of  a  cooperative  association  that  is 
diverting  milk  during  the  month 
purauant  to  paragraph  (b)(4)  of  this 
section.  The  total  quantity  so  diverted 
by  the  operator  of  the  pool  plant  that 
exceeds  the  following  spedfied 
apfdicable  percentage  of  milk  physically 
received  at  such  plant  during  the  month 
that  is  eligible  to  be  diverted  by  the 
plant  operator  shall  not  be  producer 
milk: 

(i)  40  percent  in  March-June, 
(ii)  25  percent  in  December-February, 
and 
(iii)  20  percent  in  July-November; 

(6)  The  diverting  handler  shall 
designate  the  dairy  fanners  whose  milk 
is  not  producer  milk  pursuant  to 
paragraph  (b)  (4)  and  (5)  of  this  section. 
If  the  handler  fails  to  make  such 
designation,  milk  diverted  on  the  last 
day  of  the  month,  then  the  second-to- 
last  day  of  the  month,  and  so  on,  shall 
be  exduded  imtil  all  diveraions  in 
excess  of  the  prescribed  limit  are 
accounted  for. 

13.  In  §  1012.4a  paragraph  (b)(6)  is 
revised  to  read  as  follows  and 
paragraph  (bK7)  is  removed: 


§1012.40 


Of  utlitiation. 


(b)  •  •  • 

(6)  Skim  milk  and  butterfat  in 
shrinkage  assigned  pursuant  to 
§  1012.41(a)  to  the  receipts  specified  in 


{  1012.41(aK2)  and  in  shrinkage 
specified  in  1 1012.41  (b)  and  (c). 

14.  Revise  §1012.41  to  read  as  follows: 

$1012.41    Shrinkaga. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  S  1012.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectivelvy,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  ' 
paragraphs  (b)  (1)  through  (6]  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraphs;  and 

(2)  In  other  source  milk  not  spedfied 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
flaid  cream  product. 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

§  1012.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  milk 
received  from  a  handler  described  in 

S  1012.9(c),  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weighte  determined  from  its 
measurement  at  the  farm,  the  applicaUe 
percentage  under  this  paragraph  shall  be 
2  percent 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat  respecti'vely.  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  diverted  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  on  the  farm,  the 
applicable  percentage  under  this 
paragraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fiuid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  classification 
is  requested  by  the  operator  of  both 
plants: 
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(e)  Plus  1^  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  U  classification  is  requested 
by  the  handler  and 

(7)  L«8S  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
quantities  of  skim  milk  and  butterfat  to 
wliich  percentages  are  applied  in 
paragraphs  (b)  (1).  (2).  (4).  (5).  and  (6)  of 
tills  section:  and 

(c)  The  quandty  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  die  handler 
pursuant  to  i  1012.9  (b)  and  (c).  but  not 
in  excess  of  OS  percent  of  the  skim  mUk 
and  butterfat  respectively.  In  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purdiases  such  milk  on 
the  basis  of  weights  determined  frtim  its 
measurement  at  the  farm,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shaU  be  zera 


10.  Revise  1 1012.78  to  read  as  follows: 


ilOiaJl    (ANNndMil 

15.  Amend  1 1012.51  by  removing  die 
last  sentence  which  reads  "For  the 
purpose  of  computing  the  Class  I  price, 
the  resulting  price  shall  not  be  less  than 
$4.33." 

1&  Amend  1 1012JS2  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

|i0im 


(c)  The  Class  I  price  resulting  from 
such  adiustments  specified  in  this 
section  shall  not  result  in  a  price  less 
than  the  Class  n  price  for  the  month  and 
the  Class  I  price  applicable  to  odier 
sooroe  milk  shall  be  adjusted  at  Um 
rates  specified  in  paragraph  (a)  of  this 
section,  except  that  the  adiusted  Class  1 
price  shall  not  be  less  than  the  Class  D 
price  for  the  month. 


S1012JM   (Amendadl 

17.  In  1 10124a  paragraph  (h)  is 
removed. 

It.  In  I  lOlZTS.  revise  paragraph  (b) 
to  read  as  foUowK 


910ia.7S 


(b)  For  purposes  of  computations 
pursuant  to  ||  1012.71  and  1012.72.  the 
unifonn  price  shall  be  adjusted  at  the 
rates  set  forth  in  1 1012.52  applicable  at 
the  location  of  the  nonpool  plant  frx>m 
which  the  milk  was  received,  except 
that  the  resulting  adjusted  price  shall 
not  be  less  than  the  Class  II  price  for  the 
month. 


I  I0l2.7t   Ctwrgaa  on  everdue  aceounta. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  i|  1012.71, 1012.73. 1012.7B. 
1012.77, 1012.85.  or  101246  shall  be 
increased  1  percent  for  each  month  or 
portion  thereof  that  such  obligation  is 
overdue,  subject  to  the  following 
conditions: 

(a)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  charges  previously 
computed  pursuant  to  this  section; 

(b)  For  the  purposes  of  this  section, 
any  obligation  tfaist  was  determined  at  a 
date  later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due;  and 

(c)  All  monies  collected  pursuant  to 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  market  administrator. 

PART  1013-MIU(  m  THE 
SOUTHEASTERN  FLORIOA 
MARKETINQ  AREA 

20  Revise  8  1013.7  to  read  as  follows: 


81013.7   ^ooli 

Except  as  provided  in  paragraph  (c)  of 
this  section,  "pool  plant**  means: 

(a)  A  distributing  plant  that  has  route 
distribution,  except  filled  milk,  during 
the  Bumth  of  net  less  than  50  percent  of 
the  total  Grade  A  fluid  milk  products, 
except  filled  milk,  that  are  physically 
received  at  such  plant  or  diverted  as 
producer  milk  to  a  nonpool  plant 
pursuant  to  8 1013.13.  and  that  has  route 
disposition,  except  filled  milk,  in  the 
marketing  area  during  the  month  of  not 
less  than  10  percent  of  such  receipts. 

(b)  A  supply  plant  from  which  not  less 
than  SO  percent  of  the  total  quantity  of 
Grade  A  fluid  milk  products  that  is 
physically  received  from  dairy  farmers 
at  such  plant  or  diverted  as  producer 
milk  to  a  nonpool  plant  pursuant  to 

8  1013.13  durtag  the  month  is  stdpped  as 
fluid  milk  products,  except  filled  mUk.  to 
pool  plants  meeting  the  requirements  of 
8 1013.7(a). 

(c)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a  fiilly 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  during 


the  month  frtim  such  plant  as  route 
disposition  in  the  marketing  area 
regulated  by  the  other  order  than  as 
route  disposition  in  this  marketing  area: 
Provided.  That  such  a  distributing  plant 
which  was  a  pool  plant  under  this  order 
in  the  immediately  preceding  month 
shall  continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition  is 
made  in  such  other  maiketing  area, 
imless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
its  qualifying  as  a  pool  plant  under  this 
order;  and 

(3)  Any  building,  premises,  or 
facilities,  the  primary  function  of  whidi 
is  to  hold  or  store  bottled  milk  or  milk 
products  (including  filled  milk)  in 
finished  form,  nor  shall  it  include  any 
part  of  a  plant  in  which  the  operations 
are  entirely  separated  (by  wall  or  other 
partition)  from  die  handling  of  producer 
milk. 

21.  Revise  8  1013.12  to  read  as  follows: 

81013.12    Predueer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "producer"  means 
any  person  who  produces  milk  in 
compliance  with  the  inspection 
requirements  of  a  duly  constituted 
health  aotfaortty,  which  ndlk  is  received 
at  a  pool  plant  or  diverted  pursuant  to 

8  1013.13  bom  a  pool  plant  to  a  nonpool 
plant 

(b)  The  term  "producer"  shall  not 
include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act  or 

(2)  Any  person  with  respect  to  milk 
produced  by  such  person  that  is 
reported  as  diverted  to  another  order 
plant  If  any  portion  of  such  person's 
milk  so  moved  is  assigned  to  Class  I 
miUT  under  the  provisions  of  such  other 
order. 

22.  In  8  1013.13.  paragraph  (b)  is 
revised  to  read  as  follows: 


81013.13    Produow 


(b)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant  subject  to  the  following 
conditions: 

(1)  Such  Biilk  shall  be  deemed  to  have 
been  received  by  the  diverting  handler 
at  the  plant  to  which  diverted; 

(2)  Not  less  than  10  days'  production 
of  the  producer  whose  milk  is  diverted  is 
physically  received  at  a  pool  plant 
Provided.  That  any  delivery  during  the 
current  month  from  such  producer  to 
another  order  plant  regulated  by  the 
order  that  regulated  suich  pool  plant  in 
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the  prior  month  shall  be  counted 
towards  meeting  the  10-day  production 
requirement 

(3)  To  the  extent  that  it  would  result  in 
nonpool  plant  status  for  the  pool  plant 
from  which  diverted,  milk  diverted  for 
the  account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  producer  milk; 

(4)  A  cooperative  association  may 
divert  for  its  account  the  milk  of  a 
producer.  The  total  quantity  of  such  milk 
so  diverted  by  a  cooperative  that 
exceeds  the  following  specified 
applicable  percentage  of  producer  milk 
that  the  cooperative  association  caused 
to  be  delivered  to  and  physically 
received  at  pool  plants  during  the  month 
shall  not  be  producer  milk: 

(i)  40  percent  in  March-June, 
(ii)  25  percent  in  December-February, 
and 
(iii)  20  percent  in  July-November; 

(5)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may 
divert  for  its  account  any  milk  of 
producers  that  is  not  under  the  control 
of  a  cooperative  association  that  is 
diverting  milk  during  the  month 
pursuant  to  paragraph  (b)(4)  of  flifs    ■ 
section.  The  total  quantity  so  diverted 
by  the  operator  of  the  pool  plant  that 
exceeds  the  following  specified 
applicable  percentage  of  milk  physically 
received  at  such  plant  during  the  month 
that  is  eligible  to  be  diverted  by  the 
plant  operator  shall  not  be  producer 
milk: 

(i)  40  percent  in  March-June, 
(ii)  25  percent  in  December-February, 
and 
(iii)  20  percent  in  July-November; 

(6)  The  diverting  handler  shall 
designate  the  dairy  farmers  whose  milk 
is  not  producer  miDc  pursuant  to 
paragraph  (b)  (4)  and  (5)  of  this  section. 
If  the  handler  fails  to  make  such 
designation,  milk  diverted  on  the  last 
day  of  the  month,  then  the  second-to- 
last  day  of  the  month,  and  so  on,  shall 
be  excluded  until  all  diversions  in 
excess  of  the  prescribed  limit  are 
accounted  for. 

23.  In  8  1013.40,  paragraph  (b)(6)  is 
revised  to  read  as  follows  and 
paragraph  (b)(7)  is  removed: 


9  1013.40 


of  Utilization. 


(6)  Skim  milk  and  butterfat  in 
shrinkage  assigned  pursuant  to 
8  1013.41(a)  to  the  receipts  specified  in 
8  1013.41(a)(2)  and  in  shrinkage 
specified  in  8 1013.41  (b)  and  (c). 
•        •        •        *        * 

24.  Revise  8  1013.41  to  read  as  follows: 


9 1013.41    Stwlnkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  8  1013.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraphs;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product. 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
^a)(l)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

8  1013.9(c)): 

(2)  Phis  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  milk 
received  from  a  handler  described  in 

8  1013.9(c),  except  that  if  the  operator  of 
die  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  the  appUcable 
percentage  under  this  paragraph  shall  be 
two  percent 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat  respectivelv,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  diverted  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  on  the  farm,  the 
applicable  percentage  under  this 
paragraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  classification 
is  requested  by  the  operator  of  both 
plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  from  imregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  classification  is  requested 
by  the  handler;  and 


(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
quantities  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1).  (2),  (4),  (5).  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  $  1013.9  (b)  and  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat  Jespectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

25.  In  8  1013.50.  revise  the 
introductory  text  and  paragraph  (c)  as 
follows: 


9101340 

Subject  to  the  provisions  of  8  101342, 
the  Class  prices  for  the  month  per 
hundredweight  of  milk  containing  34 
percent  butterfat  shall  be  as  follows: 

(c)  Class  III  price.  The  Qass  III  price 
shall  be  computed  as  foUows:  Multiply 
the  butterfat  differential  pursuant  to 
8  1013.74  for  the  month  by  35  and  round 
the  result  to  the  nearest  cent 


9101341  (Amended! 

26.  Amend  8  1013.51  by  removing  the 
last  sentence  which  reads  "For  the 
purpose  of  computing  the  Class  I  price, 
the  resulting  price  shall  not  be  less  than 
$4.33." 

27.  Amend  8  1013.52  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

9101342  Ptanl  location  adlustHiMits  tar 


(c)  The  Class  I  price  resulting  from 
such  adjustments  specified  in  this 
section  shall  not  result  in  a  price  less 
than  the  Class  II  price  for  the  month  and 
the  Class  I  price  applicable  to  other 
source  milk  shall  be  adjusted  at  the 
rates  specified  in  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Class  I 
price  shall  not  be  less  than  the  Class  0 
price  for  the  month. 

91013.60    (Amended] 

2&  In  9  1013.60,  paragraph  (h)  is 
removed. 

91013.73    (Amended) 

29.  Amend  8  1013.73(a)  (1)  and  (2)  by 
removing  the  phrase  "but  not  to  exceed 
16,". 
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30.  In  1 1013.75,  revise  paragraph  (b) 
to  read  as  foQows: 


|1«U.7f 


(b)  For  pvrpoees  of  computatioas 
pursuant  to  1 1 1013  Jl  and  101172,  the 

uniform  price  shall  be  adiusted  at  tiK 
rates  set  forth  in  1 1013.52  appMnable  at 
the  location  of  the  nanpool  pliant  from 
which  the  milk  was  receivad.  except 
that  the  resulting  adjusted  price  shall 
not  be  less  than  the  Class  II  price  for  the 
month. 
SL  Revise  i  1013.78  to  read  as  foUows: 


|10ia.7t    Oiargaaeni 

Any  unpaid  obligation  of  a  handler 
pursuant  to  S  S  1013.71. 1013.73. 1013.7a, 
1013.77. 1013.85,  or  1013.86  shall  be 
increased  1  percent  for  each  month  or 
portion  thereof  that  such  obligation  is 
overdue,  subject  to  the  foUowring 
conditions: 

(a)  The  amounts  payable  pursuant  to 
this  section  shall  be  r-natfni*^  montUy 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  charges  previmisly 
computed  pursuant  to  thii  section: 

(b)  For  the  purposes  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  prescribed  by  the  order 
because  of  a  handlei's  faihae  to  submit 
a  report  to  the  market  wiiiiiintwtrwtfir 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  wodd  have 
been  due  if  the  report  bad  been  filed 
when  due;  and 

(c)  All  monies  collected  pursuant  to 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  market  administrator. 

Signed  at  Washington.  DC.  on:  Febmaiy  8, 
1988. 


Deputy  AMBiatant  Secretary  of  Agriculture. 
MarkatiagaadtaapacUemSerynoee. 
[FR  Doc  m-9\W  Filed  2-0-88: 8:45  amj 
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•  CRI  ftrts  307.  SSOL  SSI.  382, 354, 
365,382,381.«ld3t1 


[OodMllai 


iiri 


:  Food  Safety  and  fanpecfion 
Service,  USDA. 
action:  Final  nile. 


;  The  Food  Safety  and 
Itupection  Service  (FSIS}  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regalatens  to  increase  the 
fees  csarged  by  FSS  to  provide 


overtime  and  holiday  inspection, 
voluntary  inspection,  identification, 
certification,  or  laboratory  services  to 
meat  and  poultry  establishments.  The 
fees  primarily  reflect  the  increased  costs 
of  providing  these  services  due  to  the 
increase  in  salaries  of  Federal 
employees  allocated  by  Congress  under 
the  Federal  Pay  Comparability  Act  of 
1970.  In  additioo,  as  a  '^usekeeping" 
measure,  the  dollar  amounts  for  the 
services  currently  specified  in  Parts  307. 
35a  351.  352.  354,  355,  362.  and  381  are 
transf aired  to  a  new  Part  391  (9  CFR 
Part  391). 

8>>«tllVt  BATC  February  12, 1080. 


mON  OONTACn 
Mr.  Waiiam  L  West  Director,  Budget 
and  Rnance  Division,  Administrative 
Management.  Food  Safety  and 
Inspection  Service,  U3.  Department  of 
Agriculture,  Washington,  DC  20250. 
(202)  447-3367. 

SUPPUEMCNTAIIV  INFONMATIONE 

Exwaitive  Order  12291 

lids  rale  is  issoed  in  conformance 
with  Executive  Order  12291.  and  has 
been  determined  not  to  be  a  "major 
rule."  it  wiO  not  result  in  an  anneal 
effect  on  the  economy  of  $100  mfilion  -or 
more;  a  ma^  increase  in  coats  or  prices 
for  consomers,  individaal  industriea. 
Fedevri.  Stale  or  \octA  govenanent 
agendas,  or  geographk  regions;  or 
significant  adverse  effects  on 
compeMon.  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  wMi  lureiyi  based  enterprises 
in  domestic  or  export  markets.  The  fiee 
increases  ony  lefleOt  an  increase  in 
costo  to  estal^hraents  tfut  elect  to 
utilize  certain  inspection  services. 

EOKtoo  Small  EirilliM 

Tne  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  wl9  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  {5  U.S.C 
601)  because  tlie  fees  provided  for  in 
this  document  merely  reflect  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  elect  to  utilize 
certain  impection  services. 

Background 

On  Jannaiy  13, 1989,  FSIS  published  a 
proposed  rule  in  the  Federal  Ra^ster 
(54  FR  1367)  to  increase  the  fees  chained 
by  FSB  to  provide  overtime  and  holiday 
inspecfion,  voluntary  inspection, 
identfflcation.  certificatioa  or 
laboratory  services  to  meat  andpouhiy 
estabUshments. 


Mandatory  inspectioo  by  Federal 
inspectors  of  meat  and  poultry 
slaughtered  and/or  processed  at  official 
establishments  is  provided  for  under  the 
Federal  Meal  Inspection  Act  (21  U.S.C 
601  etaeq.)  and  the  Poultry  Products 
Inspection  Act  (21  U3.C  451  etaeq.). 
Such  inspection  is  required  to  ensure  the 
safety,  wholesomeness.  and  proper 
labeling  of  meat  and  poultry  products 
and  the  ordinary  costs  of  providing  it 
are  borne  by  the  U.S.  GovemraenL 
However,  costs  Cor  these  inspection 
services  performed  on  holidays  or  on  an 
overtime  basis  may  be  incurred  to 
accommodate  the  business  needs  of 
particular  establishments.  Any  or  all  of 
these  costs,  which  are  not  a  part  of  the 
mandatory  inspection  service,  are 
recoverable  by  the  Govenmient. 

FSIS  also  provides  a  range  of 
voluntary  inspection  services,  the  costs 
of  which  are  totally  recoverable  by  the 
Goverrunent  These  services,  provided 
under  Subchapter  B — ^Voluntary 
Inspection  and  CertiHcation  Service,  are 
provided  under  the  Agricultural 
Marketing  Act  of  1946,  as  amended  [7 
U.S.C.  1621  et  seq.),  to  assist  in  die 
orderly  marketing  of  various  animal 
products  and  byproducts  not  subject  to 
the  Federal  Meat  Inspection  Act  or  the 
Poultry  Products  Inspection  Act 

Each  year,  the  fees  for  certain  services 
rendered  to  operators  of  official  meat 
and  poultry  establishments,  importers, 
or  exporters  by  FSIS  are  reviewed  and  a 
cost  analysis  is  performed  to  determine 
if  such  fees  are  adequate  to  recover  the 
cost  of  providing  the  services.*  The 
analysis  relates  to  fees  charged  in 
cormection  with  overtime  and  holiday 
inspection,  voluntary  inspection, 
identificatim.  certificatioik  or 
laboratory  services.  The  fees  to  be 
charged  for  these  eervices  have  been 
determined  by  an  anedysis  af  data  on 
the  current  cost  of  these  servicer, 
anticipated  costs  associated  with 
changes  in  operations  of  me  prograirs 
increases  in  those  costs  due  to  an 
increase  fai  ibt  salaries  of  Federal 
employees  allocated  by  Congress  under 
the  Federal  Pay  Comparability  Act  of 
1970;  arul  other  increases  Electing 
Federal  employees,  sndi  as  costs  for 
travel  and  bemsfits. 

Based  on  the  Agency's  analysis  of  the 
increased  costs  in  providing  these 
services,  incurred  as  a  result  of  a 
January  1989  pay  raise  of  4.1  percent  for 
Federal  employees,  increased  ooats  of 
the  retirement  system  in  1986,  and 
increased  health  insurance  and  travel 


■  The  cost  analyci*  Uon  flk  wttli  tta  FSIS 
Heahng  Clark.  Copie*  may  ba  raqueatad  fraa  Atal 
offioa. 
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costs,  FSIS  is  increasing  the  fees  relating 
to  such  services. 

In  addition,  as  a  "housekeeping" 
measure,  FSIS  is  transferring  the  dollar 
amounts  currently  specified  in  9  CFR 
Parts  307,  350.  351,  35Z  354.  355.  362,  and 
381  to  a  new  Part  391  (9  CFR  Part  391). 
However,  the  provisions  for  the  fees  to 
be  charged  by  FSIS  for  the  services 
specified  herein  will  remain  as  currently 
codified  in  the  Code  of  Federal 
Regulations.  As  the  dollar  amounts  for 
the  services  provided  herein  may 
change  at  least  armually,  by 
consolidating  these  amounts  into  a 
separate  Part  391,  the  Agency  will  only 
need  to  amend  one  Part  instead  of  eight 
different  Parts  of  the  CFR  each  time  the 
rates  for  such  services  are  revised. 

Agmcy  Reqionse  to  Comments 

The  Agency  received  one  conunent  in 
response  to  the  proposal.  The 
conunenter  indicated  that  he  did  not 
support  an  increase  in  fees  for  certain 
inspection  services. 

The  ordinary  day-to-day  costs  of 
providing  inspection  services  under  the 
requirements  of  the  Federal  Meat 
Inspection  Act  (FMIA)  and  the  Poultry 
Proiducts  Inspection  Act  (PPLA)  are 
borne  by  the  Federal  Government 
through  the  armual  Congressional 
appropriations  process.  However,  the 
Department  is  requfared  by  the  FMIA  (21 
U.S.C  095)  and  PHA  (21  U.S.C  468)  to 
recover  the  costs  of  overtime  and 
holiday  inspection  services  from  those 
establishments  which  voluntarily  elect 
to  utilize  such  inspection  services. 

The  rates  provided  for  in  this 
dociunent  are  statutorily  mandated  and 
reflect  only  an  incremental  increase  in 
the  costs  currently  borne  by  those 
entities  electing  to  utilize  these  and 
certain  other  voluntary  inspection 
services.  Therefore,  the  amendments,  as 
proposed,  to  the  Federal  Meat  and 
Poultry  Products  Inspection  Regulations 
are  promulgated  hereiiL 

List  of  Subjects 

9  CFR  Part  307 

Meat  inspection,  Reimbursable 
services. 

9CPRPart350 

Meat  inspection.  Reimbursable 
services.  Voluntary  inspection. 
Certification  service. 

9  cm  Part  351 

Meat  inspection.  Reimbursable 
services,  Technical  animal  fats. 

9CFRPart352 

Meat  inspection.  Reimbursable 
services.  Voluntary  inspection. 


9CFRPaTt354 

Meat  inspection.  Reimbursable 
services,  Voluntary  inspectiorL 

9CFRPart35B 

Meat  inspection.  Reimbursable 
services,  Certified  products. 

9  CFR  Part  362 

Poultry  products  inspection. 
Reimbursable  services.  Voluntary 
poultry  inspection. 

9  CFR  Part  381 

Poultry  products  inspection. 
Reimbursable  services. 

9  CFR  Part  391 

Meat  inspection.  Poultry  products 
inspection.  Fees  and  charges. 

Accordingly,  the  Federal  meat  and 
poultry  products  inspection  regulations 
are  amended  as  follows: 

PART  307-{AMENDED] 

1.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 

Authority:  7  U.S.a  394. 21  U.S.C  621. 685;  7 
CFR  2.17  (g)  and  (i),  2.55. 

2.  Section  307.5(a)  is  revised  to  read  as 
follows: 

I  S07.S   Owtiiiia  and  hoMoy  kiapactkNi 


(a)  The  management  of  an  offldal 
establishment  an  Importer,  or  an 
exporter  shall  reimburse  the  Program,  at 
the  rate  specified  hi  S  391.3,  for  the  cost 
of  the  inspection  service  furnished  on 
any  holiday  as  specified  in  paragraph 
(b)  of  this  section;  or  for  more  than  8 
houre  on  any  day,  or  more  than  40  hours 
in  any  administrative  woricweek  Sunday 
through  Saturday. 
•       •       *       •       • 

3.  Section  307.6(a)  is  revised  to  read  as 
follows: 

S  307.8   Basis  of  UHng  for  ovartline  and 


(a)  Each  recipient  of  overtime  or 
holiday  inspection  service,  or  both,  shall 
be  biUed  as  provided  for  in  9  307.5(a) 
and  at  the  rates  specified  in  {  391.3.  in 
increments  of  quarter  houra.  For  billing 
purposes.  8  or  more  minutes  shall  be 
considered  a  full  quarter  hour.  Billing 
will  be  for  each  quarter  hour  of  service 
rendered  by  each  Program  employee. 


PART  350-{AMENDED] 

4.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1622. 1624: 7  CFR  2.17 
(g)  and  (i),  2.56. 


6.  Section  350.7(c)  is  revised  to  read  as 
follows: 

9  350.7    Feat  and  chargot. 

t.       •       *       *       * 

(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  Part  shall  be  at  the 
rates  specified  in  SS  391.2.  391.3,  and 
391.4  respectively  for  base  time:  for 
overtime  including  Saturdays,  Sundays, 
and  holidays;  and  for  certain  laboratory 
services  which  are  not  covered  under 
the  base  time,  overtime,  and/or  holiday 
costs.  Such  fees  shall  cover  the  costs  of 
the  service  and  shall  be  charged  for  the 
time  required  to  render  such  services. 
Where  appropriate,  this  time  will 
include,  but  will  not  be  limited  to,  the 
time  required  for  travel  of  the  inspector 
or  inspectors  in  coimection  therewith 
during  the  regulariy  scheduled 
administrative  workweek. 


PART  351-{AIIEN0ED1 

6.  The  authority  citation  for  Part  351 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1622. 1624;  7  CTR  2.17 
(g)  and  (i).  2.55. 

7.  Section  351 J  is  revised  to  read  as 
follows: 

9  351 J   Ctnrgoa  for  survoys  of  planta. 

Applicants  for  the  certification  service 
shall  pay  the  Department  for  salary 
costs  at  the  rates  specified  in  99  391.2 
and  391.3  respectively  for  base  time,  and 
for  overtime,  travel,  and  per  diem 
allowances  at  rates  currently  allowed 
by  the  Federal  Travel  Regulations,  and 
other  expenses  incidental  to  the  initial 
survey  of  the  rendering  plants  or  storage 
faciliue»  for  which  certification  service 
is  requested. 

a  Section  351.9(a)  is  revised  to  read  as 
follows: 

9351.8   Charges  or  oxominationa. 

(a)  The  fees  to  be  charged  and 
collected  by  the  Administrator  for 
examination  shall  be  at  the  rates 
specified  in  99  391Z  391.3.  and  391.4 
respectively  for  base  time;  for  overtime 
including  Saturdays,  Sundays,  and 
holidays,  as  provided  for  in  9  351.14:  and 
for  certain  laboratory  services  which  are 
not  covered  under  the  base  time, 
overtime,  and/or  holiday  costs  and 
which  are  required  to  determine  the 
eligibility  of  any  technical  animal  fat  for 
certification  under  the  regidations  in  this 
Part.  Such  fees  shall  be  charged  for  the 
time  required  to  render  such  service, 
includirig,  but  not  limited  to,  the  time 
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required  far  the  travel  of  Um 
inspectors  in  connection  therewith. 


or 


PART  382-(AMEMOCO] 

a  The  aotfaorttjr  cUattoa  far  PHt  3B 
continues  lo  read  as  I 


Aateriljr  7  U-S-C  ttS.  ISM;  7  CTK  2.17 

(8)aMi(I).] 


la  Section  3S2JKC)  is  revised  to  read 
asfellowrs: 


(c)  TW  faoa  to  ba  dMigsd  and 
coilected  far  sarvioa  ander  the 
raguUtiaas  in  lUa  Part  shaU  be  at  ^ 
rates  spadfiad  la  f  I  aBU.  901  J,  aad 
301^  napecttvahr  far  baaa  tfaia;  far 
iWaHlMB  Jthrifaig  Saturday,  ftmdaya. 
and  hoMaim;  and  far  certain  laboratory 
^/services  which  are  not  covered  ander 
the  base  time.  ovaitUaa.  tadjat  faflMdajr 
costs.  Such  fees  thmH  cover  the  costs  of 
tlie  service  and  sliall  be  charged  for  the 
time  required  to  reader  sack  SMiku. 
including,  but  not  limited  to.  the  time 
reqnirad  for  the  tnvel  of  the  iaapaetor  or 
inspectors  in  coanectfai 
during  dM  rayilarljr  f*^!'^ 
administrative  workweek. 


PART  354-[AIIENI)EO] 

11. 1W  aotfaorttir  citatteB  far  ftrt  »• 
reads  as  foUows: 


. :  7  U&C  laSS,  MM:  7  Cnt  t.17 

12.  Section  3S4.101  (b)  and  ((4  la 
revised  lo  read  as  fblhmt: 

S3S4.101   Onafaabarii^ 

*       •       •       •       • 

(b)  Hie  chaiyss  far  inapectioa  service 
will  be  based  on  the  tinw  required  ta 
perform  such  services.  The  hourly  rates 
shall  be  as  specified  hi  |i  391.2  and 
391.3  respectively  for  base  time  and  for 
overtime  or  holiday  work. 

(c)  Oiaiges  far  certain  laboratory 
analysis  or  laboratory  examination  of 
rabbits  under  this  Part  related  to 
inspection  service  shall  be  at  the  rate 
specified  tai  1 391.4  for  that  part  which 
is  not  covered  under  tfie  base  time, 
overtime,  and/or  holiday  costs. 

13.  Secttea  3S4.107  is  revised  to  read 
asfeBows: 


parfonaadoaa 


The  duiyBS  far  ioipeotoi  af  cabWta 
and  produces  dwraof  shall  ba  I 

provided  far  te  I  asUMM  a^ 
spadfiad  by  hourly  ffliaa  in  II : 
391 J  when  dia  faopactioa  aervica  fa 
perfnrniadaoa< 


resident  basis  and  the  serefcaaof  an 
inspector  or  inspecton  are  required  4  or 
mora  boon  per  day.  When  the  services 
of  an  inspector  are  required  on  an 
intermittent  basis,  the  diatfes  ahal  be 
those  previded  far  ia  1 354.1inM  and 
specified  by  hourly  rates  fa  ||  391.2  and 
39U  plus  the  travel  expense  and  other 
diarges  provided  for  hi  |  S64.UI. 


PART366-( 


1 


14.  The  authority  dtatloB  far  Part  386 
contfaues  to  read  as  foUoi 


AalbHllr  7  U&C  lan.  18M:  7  Cnt  2.17(g) 
and(i).U& 

IS.  Section  355.U  is  revised  to  read  as 
follows: 


1388.12 

The  fees  to  be  charged  and  collected 
by  the  Administrator  shall  be  at  the 
rates  specffled  fa  ||  391.2, 391J,  and 
391.4  respectively  for  base  time;  for 
overtime,  indudfag  Sabwdaya.  Suadaya, 
and  holidays:  and  for  certafa  laboratory 
servloes  arhfah  are  not  oovarad  andar 
the  base  time,  ovarthaa,  and/or  holiday 
costs.  Such  feea  shall  reimburse  the 
Service  for  the  cost  af  the  inspaction 
service  furnished. 

PART  382-(AIIENDED] 

M.  nie  aotbority  citation  for  Part  382 
continues  to  read  as  follows: 

AuthofUr  7  U.&C  1822. 1S24: 7  CFIt  riTJg) 
and  (i),  ZBS. 

17.  SactioB  3624(0)  is  reviaed  to  read 
as  follows: 


|88tJ 


(c)  The  faas  to  be  chatysd  and 
collected  for  service  under  the 
regulations  bi  this  Part  shall  be  at  the 
rates  specified  in  |S  391Z  39L3,  and 
391.4  respectively  for  base  time;  for 
overtime  induding  Saturdays,  Sundays, 
and  hoUdaya;  and  for  certain  laborrtaiy 
services  which  are  not  covered  under 
the  base  time.  ovartiaM,  and/or  holiday 
costs.  Soch  faes  shall  cover  the  costs  of 
the  services  and  shaM  be  charged  for  the 
time  raquieed  to  randar  such  service, 
including,  bat  aH  Unitod  to,  the  tiase 
required  for  the  travel  of  the  ioapeotor  or 
inspectors  in  oooaectioo  therewith 
during  the  tegulariy  scheduled 
admiaistrativa  workweek. 


PART  SSI^AUeMOEOj 

la.  The  aulfaDrity  dIatieB  far  itet  181 
is  revised  to  read  as  falls 


uLseoBon 
as  follows: 


a8LJfl(a)fai«vfa«dto 


118138   Ovartkaaaiid 


(a)  The  minsgan—t  of  aa  official 
estabhshneiit  an  importer,  or  as 
exporter  shaU  reiaibarae  the  Piogiaw 
the  rate  spadfiad  fa  1 391.3,  far  the  (_ 
'  of  the  iaspactioo  aarvtoa  hmtidied  on 
any  holicfay  specified  fa  paragraph  (b]  of 
this  section:  or  for  mora  than  8  Irann  oa 
any  day,  or  iBoralhaa  4B  hooB  fa  aoy 
administrative  work  week  Saaday 
through  Saturday. 

ae.  Section  381  J9(a}  fa  revised  to  read 
as  foBows: 


f  381.39 


of  iiMbtg  tor 


(a)  Each  recipient  of  overtime  or 
holiday  inspection  service,  or  both,  shall 
be  bBIed  as  provided  for  fa  1 3B1.38(a) 
fmd  at  tfie  rate  specified  fa  {  39U,  fa 
increments  of  quarter  boon.  For  biHinf 
purposes,  6  or  more  miontes  iMl  be 
considered  a  niO  quarter  iioor.  BIlBng 
will  be  for  eadi  quarter  hour  of  service 
rendered  vf  eadi  luspeclluu  servtee 
employee. 

21.  A  new  Part  391  (9  CFR  Part  301)  fa 
added  to  Subchapter  D  to  read  as 
follows: 

PART  391— FEES  AWD  CHARGES  FOR 
INSPECTtON  SERVICES 

scc> 

391.1  Scope  and  pwposa. 

S9L2  BuatiB 

301.3  Overtiaea 

3014  Labocatary 

Autbority:  21  U.S.C  400  et  »eq..  001  et  teg., 
7  U.&C  aai  1622.  and  1024: 7  CFIt  2.17(^  and 
(11.2.88. 


S  381.1 

Fees  shall  be  charged  by  the  Agency 
for  certain  spedfied  inspection  services 
provided  on  a  holiday,  on  an  overtime 
basis,  and/or  which  are  voluntary 
inspection  services. 


8391.2    Basatlmareta. 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  sectioas 
350.7,  351.8,  SSlJt,  352.S,  354.101.  355.12, 
and  362.5  shall  be  $23je0  per  hour,  per 
Program  employee. 


attaq. 


21  U&C  481  s(«e«.:  7  It&C  480 


13814    Ovortimai 

The  overtjflse  aad  holidey  rate  far 
inspection  services  provided  pursuant  to 
sections  307 J,  35a7,  351A  351 A  352J, 
354.101, 3S5.12.  ai2Ji,  aad38IJ8ahaM  be 
$2S4Mperl 
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{391.4 

Tne  rafa  far  laboratory  sendees 
provided  purauant  to  sections  390.7, 
351.9,  362.5.  354.101,  355.12.  and382A 
shall  be#42.88  per  hour,  per  Program 
employee. 

The  Administrator  has  determfaed 
that  good  cauae  exists  to  asake  dMsa 
amendments  effective  less  than  30  days 
after  pabHcatfan  ta  the  Faderd  Relator. 

Done  at  Wasliington,  IXI,  on:  February  3, 
1988. 
liMtir  M.  CrawranL 

Administrator.  Pood  Safety  aad  bupectioa 
Service. 

(FR  Doc  80-3200  FOad  2-»40;  8:48  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdrofaiatratioA 

14CFRPart30 

[Dodwt  No.  88-ASW-«1.  Amdt  3».«1381 


F-28C-2.  F-28F.  aOO,  2i«C 
280FX 


Aoaicv:  Federal  Avfatfaa 
Administration  (FAA).  DOT. 
ACTKMt  Final  rule. 


:  TUB  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  repetitive  inspections,  specifies 
necessary  parts  replacement,  and 
estabbsbes  a  service  Ufa  limit  on  certafa 
mafa  rotor  bvnsraission  dutdi 
assemblies  on  certafa  Enstrom  model 
helicopters.  This  AD  fa  prompted  by 
several  reports  of  dalefa  faJlnres  wUoh 
could  result  fa  loss  of  pow«r  to  the 
rotors  and  subsequent  lose  of  control  of 
the  beliooptar. 

EFPBCnvcOATK  February  24, 1980. 

Compliance:  Aa  toificated  fa  the  body 
of  the  AD. 


:  The  applicabfa  sendee 
information,  Enstrom  Directive  Bolletfa 
0088  and  Enstron  Servf  oe  faformation 
Letter  0079A,  may  be  obtained  from 
Enstrom  Helioopter  Corporation.  PjO. 
Box  277,  Menominee.  Midiigan  4B8S8.  A 
copy  of  the  service  faformation  is 
contained  m  the  Holes  Docket  Office  of 
the  Assistant  Oiief  Coonsel  FAA, 
Building  3B,  Rooa  156, 4400  Blue  Mound 
Road,  Fort  Worth.  Texas. 


row  Hjwf  !■■  aiWRMOTiow  cowt^ict: 
Mr.  loseph  H.  MoGarvey,  ACB-llSC 
Chicago  Aircraft  Certification  Office, 
FAA,  2300  Bast  Devon  Avenue,  Des 
Plaines,  Biinota  80018,  tefapfame  (312) 
604-7138. 


oumaiiNTAiiv  aromuTKNC  There 
have  been  several  reports  of  clutch 
failures  causing  substantial  damage  to 
certafa  Enstrom  Model  F-28,  F-2SA.  F- 
28C  F-28C-2,  F^28F,  28a  2a0C.  ZBOP, 
and  280FX  series  helicoptere.  Based  on 
researdi  of  the  clntdi  f  idlnre  data,  the 
FAA  has  determined  that  the  Enstium 
mafa  rotor  transBussion  dutdi 
assembly.  Part  Number  (P/N)  26-13401- 
1,  Formsprag  P/N  CL40526-1  thra  -7.  can 
no  longer  be  safaly  overhauled  and 
returned  to  service. 

Smce  this  condition  is  likely  to  exist 
or  develop  fa  other  helicoptere  of  diis 
same  type  des(0L  an  AD  fa  hdiig  iasaed 
that  requires  repetitive  inqwctians, 
replacement  of  unairworthy  dufah 
assemblies,  and  retirement  bom  service 
of  those  dutch  asseaibliee  having  1,208 
or  more  boon'  time  fa  service  oa 
Enstrom  Model  F-28,  F-28A,  P-28C  F- 
28&4  aea  and  280C  heliaqrters.  Tte 
AD  also  requires  a  oae-tiBe  faapectioB 
of  dutA  assmahliee  and  repfaoeareat  of 
unapproved  aasembhes  oa  Eastsoai 
Modal  F-zaF.  280F.  and  280FX 
hehcoptsn. 

Since  a  aitaation  exists  that  reqaires 
the  imraedi^e  adoption  of  ilus 
regufatioB.  it  fa  fowid  that  notice  and 
public  procedure  hereon  are 
impraclicabte  and  good  caaae  exists  far 
making  tfafa  amenifaient  efiactive  fa  Ins 
than  30  days  from  publication. 

The  regulations  adopted  herefa  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
natioaal  government  and  the  states,  or 
on  the  distribution  of  pow«-  and 
responsibilities  aaaong  the  vaiioBS  levefa 
of  government.  Therefore,  fa  accordance 
with  Executive  Order  12812,  it  fa 
determfaed  that  this  final  rufa  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  detenniaed 
prelimmarily  that  this  regulation  is  an 
emergency  regulation  that  u  not 
considered  to  be  majw  under  Executive 
Order  12291.  It  fa  impracticable  for  the 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  resped  to 
this  rule  smce  the  rule  must  be  issued 
immediately  to  correct  an  onsafa 
condition  fa  aircnifi.  It  has  been  farther 
determined  that  this  action  favdves  an 
emergency  regufation  under  DOT 
Regulatory  Policies  and  ftooedures  (44 
FR  11034:  February  28, 1978).  If  this 
actfan  is  subsequently  determined  to 
favolve  a  significant/major  regulatioa.  a 
final  regulatory  evaluation  or  analysis 
as  appropriate,  will  be  prepared  and 
placed  fa  the  regufatoiy  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  may  be 


obtained  from  the  Regional  Rules 
Docket 

Lbt  of  Suft^ects  fa  14  CFK  Part  99 

Air  tranaportatioB.  Aircrafi.  Avfatfaa 
safety,  aad  Safety. 

Adoption  of  tbe  Amendment 

Aocordfagly,  pntsaant  to  die  aathocity 
delepated  to  me  by  the  Adaanistretar, 
the  Federal  Aviation  Administratioa 
amends  f  39.13  of  Part  39  of  dw  FAR  as 

foUos 


PART  3»-AIRW0Rn  HNCPg 
DIRECTiVES 

1.  The  authcnity  dtotion  for  Part  30 
contfaues  to  read  as  follows: 

Aniterity:  40  UAiI13S4(a).  142L  aad  142% 
40  U.S.C.  100(8)  (BeviMd  PaliL  L.  87-44a 
lanoaiy  U 1988):  and  14  CFS 11J8L 


$39.48    (I 

2.  By  addiiig  tbe  foUowing  new  ADe 


I  Modal  F-».  F-a8A.  P-«8a  Fn28C-X. 
F-2aP.  288, 280C.  280F,  aad  28airX  asftes 
heliaytan  equipped  wMfa  a  P/N  28-U«»-t. 
Fomu^rag  0.405128-1  tfan  -7.  laaia  nrtsr 
transmisuon  dutch  asieoibly.  (Dodut  Na 
88-ASW-81] 

CompMance  it  required  as  indicated,  nnlesa 
already  accomplislied. 

To  ptwant  the  loss  of  aula  mar  iiit  aad 
inertia]  cnaigjr  ttacagi  capability  fast  oodd 
result  ia  adwtanWsl  lotocialt  i 
sulraequent  loss  of  dw  I 
ttie  following: 

(a)  For  Model  F-M.  F-28A.  F-28C  F-28C-2. 
28a  and  280C  aerias  lieliooptarB.  wrinrt  dtc 
foUowiqg  diedcs,  inipBctioos.  and 
replacement  after  die  efiactive  data  of  diis 
AD: 

(1)  Witliin  tlie  next  25  lu>un'  time  in 
service,  detenniiie  tiie  part  nnniMr  of  die 
maia  rotor  toansBisaiOB  dutcii  aaasBnty. 
Maiw  wi  ealqr  io  the  aircraft  log  iMok 
docameatia^  die  datch  aaaeaddy  part 
numliez;  tlie  niuoiMr  of  iwun' tinw  ia  MTvioe, 
aad  tlie  date.  For  lielicopters  equipped  witli 
dutdi  asaembly.  P/N  28-13401-1.  comply 
with  paragraplu  (a)(2)  tlmnigfa  (a)(8). 

(2)  Prior  to  each  fU^t  foDow  the 
presoritied  procedures  in  the  applixiable  FAA- 
approved  iligjrt  manual  under  nomal 
operating  conditions  for  rotor  engagement 
ragiae  waiauip.  and  ffouad  rimAs  Bafora 
takeoa,  gendy  doae  dia  dvotds.  spiittini  die 
tachometer  aeedies  lo  veiify  proper  operaliaB 
of  the  oveminning  cUitch. 

(3)  At  die  conclusion  of  eadi  fUgbt  foUow 
the  prescribed  procedures  in  tlie  appKcafaie 
flight  manual  for  nonnal  engine  oooldown 
and  aniitdown  proceouras.  After  engine 
shutdown,  wtiiie  llie  main  rotor  is  stiU 
running  down,  check  for  any  abnorsMi  noiae 
from  the  area  of  die  appar  pwUey  which 
hauaaa  Iba  ovanuaaaig  datdL 

(4)  If  aay  irrtgiilaritias  ara  aoted  wUlm 
performing  tlie  procedures  required  fay 
paragraph  (a)(2)  or  (3)  alwva.  condant  tlie 
foUowing  diedc 
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(i)  Rotate  the  upper  pulley  to  feel  for  any 
bearing  roughneM.  noise  or  lock-up. 

(ii)  Rotate  clockwise  for  free  wheeling  and 
counterclockwise  for  engagement 

(5)  The  checks  required  by  paragraphs 
(a)(2).  (aH3).  and  (a)(4)  may  be  conducted  by 
a  pilot 

(6)  Within  the  next  25  hours'  time  in 
service,  and  at  100-hour  intervals  thereafter, 
inspect  the  clutch  assembly  for  proper  oil 
level  in  accordance  with  the  appropriate 
Enstrom  maintenance  manual.  If  there  is 
extensive  loss  of  oil  repleniih  the  oil  and 
service  the  clutch  in  accordance  with 
standard  instiuctiona. 

Notov—  Enstrom  Service  Information 
Letter  0079A  contains  clutch  servicing 
information. 

(7)  If  any  abnormalities  are  detected  from 
the  checks  and  inspections  required  by 
paragraphs  (aH2)  through  (a)(e),  replace  the 
dutch.  P/N  2S-13401-1.  with  an  airworthy 
clutch  assembly,  P/N  28-13401-2.  prior  to 
further  flight 

(8)  Replace  clutch  assemblies,  P/N  28- 
13401-1,  if  found  to  have  1,200  hours  or  more 
time  in  service  during  the  Inspection  required 
by  paragraph  (aXl).  with  an  airworthy  clutch 
aaaamUy,  P/N  28-13401-2.  prior  to  further 
fli^t  For  all  remaining  clutch  assemblies.  P/ 
N  28-13401-1,  replace  with  aerviceable 
aaaemblies  on  or  before  accumulating  1,200 
hours'  total  time  in  service. 


Issued  in  Fort  Wordt.  Texaa,  on  January  23, 
1980. 

LB.  Aadriaaao, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  a»-3034  Filed  2-«-80;  8:46  am] 
I  oooK  4tia-i»-ii 


•  The  clutch  service  information 
published  in  Enstrom  Service  Directive 
Bulletin  No.  0027  entitled  "Overrunning 
Clutch  Assembly."  Caairom  Sendee 
Information  Letter  0079A  entitled 
"Overrunning  Qutch  Lubrication."  and 
Service  Information  Letter  0038A  entitled 
"Special  Inspections  for  Sudden  Stoppage — 
Main  and  Tail  Rotor  Blade  Strikes"  perUio  to 
this  AD. 

(b)  For  Model  F-28F.  280F.  and  28QFX 
series  helicopters,  accomplish  the  following: 

(1)  Within  the  next  25  hours'  time  in  service 
after  the  effective  date  of  this  AD,  conduct  a 
one-time  inspection  to  determine  the  part 
number  of  the  main  rotor  transmission  clutch 
assembly. 

(2)  If  clutch  assembly,  P/N  28-13401-1.  is 
found,  replace  it  with  an  airworthy  clutch 
assembly.  P/N  28-13401-2.  before  further 
flight 

Note^  Qutch  assembly,  P/N  28-13401-1, 
is  not  authorized  for  use  on  Enstrom  Model 
F-28F.  280F,  or  280FX  series  helicopters. 

(c)  An  alternate  method  of  compliance  writh 
this  AD,  which  provides  an  equivalent  level 
of  safety,  may  be  used  when  approved  by  the 
Manager.  FAA.  C^iicago  Aircraft  Certification 
Office.  2300  East  Devon  Avenue,  Room  232, 
Des  Plaines,  Illinois  BOOia 

(d)  In  accordance  witii  ii  21.197  and 
21.198.  flight  is  permitted  to  a  base  where  die 
maintenance  required  by  this  AD  may  be 
accompliahed. 

This  amendment  becooMS  effective 
February  24. 1980. 


CoaatOuard 

33CFR  Part  100 

[CQDOS-M-OS] 

Special  Local  Raguiationa  for  Marine 
Eventa;  NorfoOt/Portamouth  Hartwr, 
Elizabeth  River,  VA 

AOCNCv:  Coast  Guard.  DOT. 
ACTWN:  Final  rule;  corrections. 


P.  This  document  amends  the 
special  local  regidations  to  correct  a 
previously  published  document  The 
final  rule  docimient  CGD  05-87-27, 
beginning  on  page  19726  in  the  issue  of 
Wednesday.  May  27, 1987,  contained  the 
following  mistake:  on  page  19726,  in  the 
first  column,  under  1 100.501  (a)(l] 
REGULATED  AREA,  the  last  five  lines 
should  have  read  "Elizabeth  River 
between  Beridey  at  latitude  36*S0'21.5" 
North,  longitude  76*1714.5"  West,  and 
Norfolk  at  latitude  38*50'35.0"  North, 
longitude  76iri0i)"  West", 

■FPiciiva  DATi:  February  la  1969. 

ran  RMTHCN  »OaiiaTI0tl  CONTACTt 
Bruce  Novak.  (202)  267-1477. 


Ust  of  Subjects  in  SS  CFR  Put  100 

Marine  safety. 

Consequently,  33  CFR  Part  100  is 
amended  as  foUows: 

PART  lOO-CAMENDEO] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Autbority:  33  U.aC  1233: 40  CFR  1.48  and 
33  CFR  100.35. 

1100.50   [Amended] 

2.  At  the  end  of  8  100.501(a)(1) 
Regulated  Area,  the  words  following 
"Eastern  Branch  of  the  Elizabeth"  are 
revised  to  read  "River  between  Berkley 
at  latitude  36*50'21.5"  North,  longitude 
76*iri4.5"  West,  and  Norfolk  at  latitude 
36*50'35.0"  North,  longitude  76*17'10.0" 
West". 

AJ).  Dread, 

Rear  Admiral,  US.  Coast  Guard  Commander, 
Fifth  CooMt  Guard  District 
[Fit  Doc  8e-«nD  Filed  2-»-«e;  8:45  am] 
I  coot  4eiO-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart180 

[PP8F36«4/R1007;FRL  3510-41      - 

Peatidde  Tolerance  for  Daminozida 

aoency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTKHi;  Final  rule. 

OiMHiAllv:  This  doctunent  extends  the 
tolerance  of  20  parts  per  million  (ppm) 
for  residues  of  the  plant  growth 
regulator  daminozida  (butanedioic  acid 
mono  (2,2-dimethylhydrazide))  in  or  on 
the  raw  agricultural  commodity  apples 
imtil  July  31, 1990.  This  extension  will 
allow  EPA  adequate  time  to  proceed 
toward  cancellation  of  daminozide 
through  the  Special  Review  process.  The 
Jidy  31. 1990,  time  frame  allows  time  for 
receipt  and  evaluation  of  studies  being 
conducted  by  the  Uniroyal  Chemical 
Co.,  Inc.,  and  completion  of  EPA's  risk 
assessment  of  daininozide  and 
unsymmetrical  dimethylhydrazine  (also 
known  as  UDMH  and  1,1- 
dimethylhydrazine),  a  metabolite  and 
breakdown  product  of  daminozide, 
before  the  Special  Review  process  is 
completed. 

OATca:  This  rule  is  effective  on  January 
31, 1989.  Written  objections  must  be 
filed  by  March  2. 1989. 
Aoomaa:  Written  objections,  identified 
by  the  doctmient  control  number  (PP 
8F3684/R1007)  may  be  submitted  to  the 
Hearing  Cleric  (A-110).  Environmental 
Protection  Agency,  Room  M-370e,  401 M 
Street  SW.,  Washington,  DC  20460. 

FOR  PURTHail  mFONMATION  CONTACT. 

By  mail:  Robert  J.  Taylor,  Product 
Manager  (PM)  25,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  Street  SW., 
Washington,  DC  20460 
Office  location  and  telephone  number 
Room  245,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington, 
VA  22202.  (703)-557-1800. 
aUPPLEMENTARV  INFORMATION:  In  the 
Federal  Register  of  April  16, 1986  (51  FR 
12889),  EPA  proposed  to  reduce  the 
tolerance,  on  an  interim  basis,  in  40  CFR 
180.246  for  residues  of  daminozide  in  or 
on  the  raw  agricultural  commodity 
apples  from  30  ppm  to  20  ppm.  An 
expiration  date  of  July  31, 1987,  was 
proposed  for  the  reduced  tolerance. 
Subsequently,  the  Agency  reduced  the 
tolerance  in  40  CFR  180.246  in  a  Federal 
Register  document  of  January  16, 1987 
(52  FR  1909).  The  modified  tolerance 
was  set  to  expire  on  July  31, 1987,  unless 
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extended.  The  sole  registrant  of 
products  containing  daminozide. 
Uniroyal  Chemical  Co.,  Inc..  74  Amity 
Rd^  Bethany,  CT  06525,  submitted 
pesticide  petition  (PP)  7F3535  proposing 
an  extension  of  the  tolerance  for 
residues  of  the  plant  growth  regulator 
daminozide  in  or  on  the  raw  agricultural 
commodity  apples  at  20  ppm.  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  June  17, 1987  (52  FR  23077). 
announcing  receipt  of  this  petition.  The 
petition  was  submitted  imder  section 
408(d)(1)  and  408{m)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
Following  Agency  review  of  this 
petition,  a  final  rule  was  published  in 
the  Fedwal  Raster  of  July  29, 1967  (52 
FR  28256).  continuing  the  tolerance  of  20 
ppm  for  residues  of  daminozide  in  or  on 
apples  through  Jaimary  31, 1989.  The 
Agency  imposed  expiration  dates  for  the 
apple  tolerance  because  it  was  hoped 
that  as  data  were  received,  a  regulatory 
decision  could  be  made  prior  to  the 
completion  of  the  long-term  oncogenicity 
studies.  On  September  8, 1988,  Uniroyal 
Chemical  Company  submitted  PP  eF3S84 
proposing  an  extension  of  the  tolerance 
for  residues  of  daininozide  in  or  on 
apples  at  20  ppm.  EPA  issued  a  notice, 
published  in  the  Federri  Roaster  of 
October  20. 1988  (53  FR  41238) 
announcing  submission  of  this  petition. 

There  were  no  comments  received  in 
response  to  tiie  notice  <rf  filing. 

"The  potential  oncogenic  risk  of 
daminozide  and  \S\3Mti  has  for  sane 
time  been  tinder  evaluation  by  the 
Agency.  As  previously  (bscussed  in 
greater  detail  fax  Federal  Registor  notices 
of  JaoBOfy  10, 1987  (52  FR  1009}  and  July 


29. 1887  (52  FR  28256).  certain 
oncogemcity  studies  indicate  that 
daminozide  and  its  impurity  and 
hydrolysis  product  UDMH.  cause  an 
increased  inddenoe  of  mnJigniin*  and 
benign  tumars  ia  laboratory  nnimaU 
under  test  conditions.  However,  time 
studies  had  certain  flaws  in  test 
methodology  and  documentation.  As  a 
result  of  these  flaws,  EPA  eventually 
concluded  diat  these  studies  could  not 
serve  as  a  basis  for  regulatory  action 
against  daminozide.  (See  52  FR  28256: 
July  2a  1987.)  Extensive  data 
requirements  were  io^ioeed  on  Unirojral 
Chemical  Company  under  section 
3(c)(2)(B)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
These  data  requirements  inclnded: 
Oncogenicity  studies  with  daminozide 
and  imsymmetrical  dimethyl  hydrazine 
(UDMH).  mutagenicity  data,  plant  and 
animal  metabolism  studies,  livestock 
feeding  data,  crop  field  trials, 
degradation  in  food  data,  storage 
stabiUty  information,  market  basket 
surveys,  and  analytical  methods.  The 
majority  of  these  required  studies  have 
been  received  and  have  been  reviewed. 
Results  of  crop  field  trials,  analytical 
methods,  and  a  market  basket  survey 
are  discussed  in  the  Federal  Register  of 
July  29, 1987  (52  FR  28256),  along  widi 
additional  background  information  on 
the  regulatory  interaction  between  die 
Agency  and  the  FIFRA  Scientific 
Advisory  Panel  (SAP)  on  daminozide. 

Evaluation  of  residue  chemistry  data 
on  UDMH  and  daminozide  indicates 
that  the  Agency  currently  has  sufficient 
data  to  perform  an  adequate  dietary 
exposure  analysis  for  ■  risk  assessment 


EPA  currently  has  residue  data  frtm 
crop  field  trials  far  dierries,  nectarines, 
peaches,  pears,  and  tomatoes;  market 
basket  survey  data  for  apples,  dierry 
filling  peanuts,  peanut  butter,  grape 
jtrioe,  baby  and  aduh  apple  juice,  and 
sauce;  and  feeding  studies  for  meat 
milk,  and  eggs.  However,  the  Agency  is 
still  seeking  additional  information  on 
the  degradation  of  daminozide  into 
UDMH  in  apple  juice  and  sauce  since 
previously  submitted  degradation 
studies  report  conflicting  results.  An 
additional  degradation  study,  along  widi 
additional  information  on  storage 
stability  and  plant  and  animal 
metabolism,  wall  be  submitted  in  1089. 

Oncogenicity  studies  with  daminozide 
in  the  rat  and  mouse  were  suiMnitted  on 
August  31, 19B8.  A  preliminary  review  of 
the  rat  (Fischer  344)  study  show*  it  to  be 
negative  for  oncogenicity.  Treated 
animals  showed  no  statisticaDy 
significant  increase  in  tumors  by  either 
the  Cochran  Annitage  (rend  analysis  a 
(a  statistical  recognition  of  a  positive 
increase  in  tumors  widi  increasing  dose) 
or  the  Fisher's  exact  test  (statistical 
comparison  of  two  groups,  also 
preferred  to  as  pairwise  comparison). 

Preliniinary  review  of  the  daminoadt 
mouse  (CD-I)  study  indicates  that  Aere 
is  a  statistically  significant  ina«ase  in 
hpniangiffBBrrfliBas/hff"»"jp""'"" 
(malignant  and  benign  blood  vesad 
tumors,  respectively)  with  increasing 
dose  (Cocfaran  Amiitage  trend  test)  bat 
not  by  pairwise  comparison.  Hie 
incidence  ti  these  tumors  is  < 
in  die  following  table. 


Omanozide  Mouse  Study  Incoence  of  Blooo  Vessel  Tumors 
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Tkt  increase  in  kemangiuearcomas/ 
heman^omas  at  the  high  dose  in  nale 
and  female  mice  is  considered  lo  be 
related  to  treatnent  with  dandnodde  for 
the  {[dlowing  reasonK  (1)  TUnors  «t  die 


high  dose  are  nearty  tsvice  dwee  of  die 
concurrent  controls.  (2)  Hie  inridenne  of 
hemangiosa  rcomas  at  tlie  U^  doae  is 
outside  of  the  historical  ocMkA  range 
for  diis  tumor  type  in  dus  strraiof 


moBse.  Tne  historical  control  range  for 
heman^osarcomas  is  0  to  2.!)  percent 
(mean  0.5  percent)  for  males  and  0 
percent  for  females  in  four  feeding 
studies  performed  at  die  same 
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laboratory  as  the  daminoiide  study. 
Hemangioiarcoinas  would  be 
considered  uncommon  tumors  [<1J0 
percent]  based  on  these  ranges  in  the 
CD-\  mouse.  (3)  The  incidence  of 
hemangiosarcomas  in  the  control  groups 
is  also  outside  the  historical  control 
range  for  this  tumor  type.  An 
explanation  for  this  is  not  readily 
apparent,  but  raises  a  question  about 
the  adequacy  of  the  control  groups, 
especially  for  male  mice  since  in  the  two 
lowest  dosage  groups  the  incidence  was 
within  the  historical  control  range.  Since 
this  is  an  uncommon  tumor,  the  Agency 
has  required  Uniroyal  Chemical 
Company  to  submit  the  pathology  slides 
from  both  the  daminozide  and  UDMH 
studies  for  further  review.  (4) 
Hemangiosarcomas/hemagiomas  are 
the  same  tumor  types  seen  in  the 
ongoing  oncogenicity  studies  on  UDMR 
Low  levels  of  UDMH  present  either  as  a 
contaminant  of  the  daminozide  being 
tested  or  present  as  the  result  of 
metabolism  or  daminozide  to  UDMH  in 
the  test  animals  could  t>e  contributing  to 
the  formation  of  these  tumors  in  the 
daminozide  study. 

In  addition  to  oncogenicity  studies 
with  daminozide.  2-year  drinking  water 
oncogenicity  studies  in  the  rat  (Fischer 
344)  and  mouse  (CD-I)  using  UDMH 
have  been  required  and  are  in  progress. 

A  12-month  interim  sacrifice  report  of 
20  animals  per  sex  per  dose  level  on  the 
rat  study  has  been  submitted  to  the 
Agency.  This  study  provides  exposures 
to  rats  of  up  to  1(X)  ppm  UDMH  in 
drinking  water.  A  prelimiitary  review  of 
this  report  indicates  that  no  tumors 
related  to  UDMH  exposure  were  found 
after  1  year  of  treatment 

The  CD-I  mouse  is  being  tested  in 
two  studies  at  several  dosage  levels.  In 
one  study,  the  "low  dose"  study,  UIMAi 
is  being  administered  at  0, 1,  5,  and  10 
ppm  in  male  mice  and  0. 1, 5,  and  20  ppm 
in  female  mice.  This  study  began  in  mid- 
January  1987,  and  the  terminal  sacrifice 
was  scheduled  for  mid-January  1989. 
The  1-year  "low  dose"  study  interim 
sacrifice  data  indicate  that  there  is  no 
numerical  increase  in  any  tumor  type  in 
any  of  the  treatment  groups.  A  draft 
pathology  report  is  due  in  April  1989, 
and  a  final  report  is  due  in  July  1989. 

In  a  second  CD-I  mouse  "high  dose" 
study.  UDMH  is  being  administered  at  U, 
40.  and  80  ppm  to  both  male  and  female 
mice.  The  study  began  in  mid-May  1987. 
and  the  terminal  sacrifice  is  scheduled 
for  mid-May  1989.  A  draft  pathology 
report  is  due  in  September  1968.  and  the 
final  study  report  is  due  January  1990. 
The  1-year  interim  sacrifice  data 
indicate  that  there  is  a  statistically 
significant  increase  in 
bemangiosarcomas/hemangiomas  at  the 


high  dose  by  pair-wise  comparison  and 
by  trend  analysis  (Cochran-Armitage 
test)  for  both  males  and  females.  The 
Agency  notes  that  only  one  tumor  was 
found  in  either  sex  at  the  40-ppm  dosage 
level  following  1  year  of  exposure.  Since 
the  tumors  were  found  early  in  the 
study,  i.e.,  at  1  year),  the  Agency 
considers  it  likely  that  further  tumors  at 
the  40-ppm  level  (and  possibly  at  lower 
doses)  could  be  found  at  termination  of 
the  study  at  the  end  of  2  years. 
The  data  on  the  incidence  of 
hemangiosarcomas/hemangiomas  are 
summvized  in  the  following  table  along 
with  data  on  lung  tumors  seen  in  this 
same  study. 

UDMH  "High  Dose"  Mouse  Sniov  Ino 
0Et4CE  OF  Blood  Vessel  ano  Lung 
Tumors 


Tumor  type 

OOMgo  toval  (ppm) 

0 

40 

60 

Blood  vMMl: 

1  1  1    M   ■    II   lillUM  ■ 

rioniinQKinia  ».. 
OOilW 

•0/45(0) 

0/45(0) 
•0/45(0) 

6/45(13) 

0/45(0) 
•6/45(13) 

0/43(0) 

0/43(0) 
•0/43(0) 

4/44(9) 

0/44(0) 
•4/44(0) 

1/45(2) 

0/46(0) 
1/45(2) 

11/46(24) 

0/45(0) 
11/45(24) 

1/47(2) 

0/47(0) 
1/47(2) 

13/47(30) 

1/47(^ 

•14/ 

47(32) 

2/63(4) 
0/53(16) 

ComMwd 

Lung: 

bfoncWolir 

AdSflOflM0»~ 

Adwiocaiti- 

nofiM  — -1. 
Cofnbln0d~». 

Blood  VMMl: 
HsfranQiofna  ».. 

com 

Lung: 

MMOlSr/ 

branchlolw: 

AdanomM„„ 

Ad««ocarci- 

noma .».«... 
Com()inod.». 

•11/ 
53(22) 

22/53(41) 

1/53(2) 

•23/ 

53(43) 

2/51(4) 

6/51(12) 
*  6/51(16) 

19/51(37) 

0/51(0) 

•19/ 
51(37) 

■Tha  numtMr  in  paramhMM  indk^tM  tht  pm- 


>  p<0.05. 

•p<0.01. 

•p<0.001. 

Note.— Signiflcanco  of  Irefxl  denoted  at  comrol 
group  (Cochran  /KmuMga  Teat).  Stgnificanca  o(  pair- 
wiM  oompanaon  «Mt  control  ia  denoted  at  dOM 


In  addition  to  the  hemangiosarcomas/ 
hemangiomas,  benign  limg  tumors  were 
seen  in  the  mouse  (see  table  above) 
following  treatment  with  UDMH  for  1 
year.  New  mutagenicity  studies  using 
UDMH  have  been  submitted  to  the 
Agency,  lliese  studies  include  an  Ames 
Salmonella  assay  for  point  mutations,  a 
chromosomal  aberration  assay  using 
Chinese  hamster  ovary  cells,  a  forward 
gene  mutation  assay  in  Chinese  hamster 


ovary  cells,  and  an  unscheduled  DNA 
synthetase  assay  in  primary  rat 
hepatocytes.  All  four  of  these  studies 
were  fotmd  to  be  acceptable  assays  and 
to  be  equivocal  to  negative  for 
mutagenicity. 

Based  on  the  incidences  of 
hemangiosarcomas/hemangiomas  seen 
at  80  ppm  in  the  UDMH  mouse  study  at 
1  year,  the  Agency  has  calculated  a 
cancer  potency  factor  (Q*i)  of  0.88 
milligrams/kilogram/day~'.  In  addition, 
a  Q*i  of  2.9  mg/kg/day~' was  calculated 
based  on  the  incidence  of  lung  tumors 
seen  at  the  interim  sacrifice  in  this  same 
study.  Since  the  lung  tumors  were  of  a 
nonmalignant  nature  and  not  yet  shown 
to  be  outside  the  normally  high 
incidence  of  lung  tumors  found  in  this 
strain  of  mouse  after  2  years,  the  Q*i  for 
malignant  vascular  tumors  was  used  for 
risk  characterization.  The  model  used 
for  calculating  the  Q*i  for  both  data  sets 
was  the  multistage  model  using  the 
Crxunp  Global  86  program.  This  model 
fits  both  data  sets  very  well 

The  Agency  has  used  data  from  crop 
field  trials  and  several  market  basket 
siuveys  as  well  as  tolerance  level  values 
for  milk  intake  to  estimate  an  exposure 
and  risk  characterization  for  UDMH. 

Based  upon  this  information,  the 
Agency  has  preliminarily  estimated  that 
exposure  to  individuals  in  the  U.S. 
population  is  0.000051  mg/kg/day  of 
UDMH  (mean  exposiuv).  The  lifetime 
risk  to  human  beings  over  a  70  year 
period  has  l)een  calculated  to  bile 
4.5  Xl0~*.  This  restilts  in  an  individual 
risk  9.6  X 10"  *  over  a  1.5-year  period, 
the  length  of  the  tolerance  extension. 
However,  exposure  to  UDMH  is  not 
constant  over  the  70  year  lifespan. 
Because  consiunption  patterns  vary 
from  infancy  to  adulthood  and  because 
infants  consimie  more  per  unit  body 
weight  than  adults,  nonnursing  infants 
(children  under  one  year  of  age)  have  a 
greater  exposure  during  that  year  than 
do  adults.  This  exposure  has  been 
estimated  to  be  0.00048  mg/kg/day 
(mean  exposure).  Therefore,  the  Agency 
has  also  estimated  the  risk  to  the 
nonnursing  infant  for  1.5  years.  It  is 
caloilated  to  be  9x10"*.  The  risk  to 
nonnursing  infants  was  calculated  by 
first  determining  estimated  exposure  for 
the  duration  of  the  tolerance  extension 
period.  1.5  years,  and  then  multiplying 
the  exposure  value  by  the  cancer 
potency  factor,  0.88  mg/kg/day" ».  Thus, 
to  determine  risk,  the  Agency  divided 
the  daily  exposure  (0.00048  mg/kg/day) 
by  70  (the  A^gency's  usual  assumed  life 
span  for  cancer  risk  assessment), 
multiplied  by  1.5  and  then  multiplied  the 
resulting.exposure  value  for  nonnursing 
infants  by  the  cancer  potency  factor.  It 
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should  be  noted  that  the  resulting  risk 
may  be  overstated  because  the 
nonnursing  infant  daily  exposure 
estimates  are  for  1  year,  not  1.5  years. 
As  children  grow,  their  absolute 
consumption  and  consumption  per  tmit 
body  weight  of  apple  products 
decreases  thereby  lowering  UDMH 
exposure.  This  trend  is  supported  by 
mean  constmiption  estimates  itom  the 
Agency's  Tolerance  Assessment  System 
food  consvunption  data  base.  The 
general  population  risk  (9.6X10"^  was 
calculated  using  the  same  procedure  and 
an  estimated  exposure  value  of  0.000051 
mg/kg/day. 

These  risk  estimates  are  the  best 
indicator  of  oncogenic  risk  available  at 
tills  time.  Strengths  of  these  risk 
estimates  are:  (1)  Hemangiosarcomas 
are  uncommon  malignant  timior  and 
have  a  low  background  rate  in  the  strain 
of  mouse  used  in  the  UDMH  and 
daminozide  studies;  (2) 
hemangiosarcomas  are  the  same  tumor 
type  seen  in  eariier  UDMH  studies  that 
had  flaws  in  test  methodology  and 
documentation:  (3)  it  is  very  likely  that  a 
dose-response  relationship  will  result 
for  the  occurrence  of 
hemangiosarcomas/hemangiomas  after 
termination  of  the  UDMH  mouse  study 
at  2  years:  (4)  items  (1).  (2),  and  (3)  of 
diis  paragraph  support  using  the  potency 
factor  calculated  using  the  blood  vessel 
tumor  data  instead  of  the  lung  tumor 
data;  and  (5)  residue  data  are  primarily 
actual  residue  data  and  not  worst-case 
assumptions  based  on  tolerances. 

However,  there  are  also  limitations  to 
the  Agency's  approach  for  risk 
estimation.  These  limitations  are  as 
follows:  (1)  Since  the  final  results  of 
these  studies  are  not  yet  available,  the 
actual  tumor  response  over  a  lifetime  is 
not  known;  (2)  alttiough  biological  and 
statistictd  trends  were  noted,  tests  at 
10,000  ppm  for  two  years  with  the  parent 
compoimd  were  statistically  negative  by 
pairwise  comparison  for  cancer 
response;  (3)  the  cancer  response  in  the 
current  UDMH  data  is  seen  only  in  one 
species  at  40  and  80  ppm  (40  ppm.  or 
approximately  11.5  mg/kg/day,  80  ppm. 
or  approximately  23  mg/kg/day);  (4) 
mutagenicity  data  for  UDM^  are 
equivocal  to  negative  on  most  of  the  test 
animals  reported  on  in  the  interim 
sacrifice  report  died  "in  study"  rather 
than  at  sacrifice  indicating  an  eariy 
occurrence  of  tumors  from  exposure  to 
UDMH;  (5)  mice  in  the  "high  dose"  study 
are  dying  early  and  it  is  only  at  the 
highest  dose  of  this  study,  80  ppm 
UDMH,  tiuit  a  statistically  significant 
biological  response  has  been  seen.  The 
Agency  believes  that  the  death  of  these 
mice  is  due  to  the  tumors,  but  it  may  be 


argued  tiiat  the  maximum  tolerated  dose 
has  been  exceeded,  causing  excessive 
toxicity  and  thereby  compromising  the 
outcome  of  the  study.  The  final  results 
from  the  "low  dose"  study  will  indicate 
whether  tumors  are  occurring  at  lower 
dosage  levels  as  weU,  and  may  enable 
the  Agency  to  determine  if  excessive 
toxicity  is  a  limiting  factor  in  the 
interpretations  of  tumor  data.  The 
Agency  believes  that  these  questions 
will  be  resolved  when  the  final  reports 
of  the  low  dose  and  high  dose  studies 
are  received,  which  is  July  1989  and 
January  1990  respectively. 

It  is  the  Agency's  policy  to  coordinate 
its  actions  regarding  the  revocation  of 
tolerances  for  pesticide  chemicals  tmder 
the  ITDCA  with  its  actions  regarding 
the  cancellation  of  corresponding 
registrations  of  pesticides  under  FIFRA. 
A  Statement  of  Policy  was  published  by 
EPA  in  1982.  on  this  subject  (47  FR 
42956;  Sept  29. 1982)  which  reflects  the 
joint  understanding  of  the  Food  and 
Drug  Administration,  the  U.S. 
Department  of  Agriculture,  and  EPA  that 
EPA  ordinarily  will  not  revoke  a 
tolerance  until  the  corresponding 
registration(s)  have  been  cancelled,  nor 
until  the  end  of  any  period  provided  by 
the  final  cancellation  order  for  use  of 
existing  stocks  of  the  pesticide  (47  FR 
42958;  Sept  29, 1962).  That  document 
also  states  that  time  EPA  will  issue  a 
notice  of  proposed  rulemaking  to  revoke 
a  tolerance  at  the  EPA  issues  a  notice  of 
intent  to  cancel  a  corresponding 
registration  so  that  a  final  rule  revoking 
a  tolerance,  if  appropriate,  can  be  issued 
at  the  time  the  associated  registrations 
are  cancelled  (or  shortly  thereafter). 

The  tmderlying  basis  of  the  1982 
policy  statement  is  that  a  food  producer 
ordinarily  should  be  able  to  asstmie 
correctly  that  using  a  pesticide  on  a  crop 
in  accordance  with  an  EPA-approved 
FIFRA  registration  will  not  result  in  the 
seizure  of  the  crop  as  failing  to  conform 
with  a  tolerance  regulation  issued  by 
EPA  imder  FFDCA.  EPA  continues  to 
believe  that  this  policy  is  sound. 

As  already  noted  the  data  available  at 
this  time  have  certain  limitations. 
Review  of  the  pathology  studies  from 
both  the  daminozide  and  UDMH  studies, 
and  of  the  final  reports  of  the  low  and 
high  dose  UDMH  studies  should  resolve 
some  of  the  tmcertainties  associated 
with  the  evaluation  and  interpretation  of 
the  data  available  now. 

Despite  these  limitations,  the  Agency 
believes  that  the  Ufetime  risks  to  the 
U.S.  population  estimated  from  the 
available  data  (4.5x10"*)  are  of 
sufficient  concern  that  it  should  move  as 
quickly  as  possible  toward  cancellation 
of  daminozide  throu^  the  Special 


Review  process.  Accordingly,  the 
Agency  intends  to  issue  a  Preliminary 
Determination  proposing  cancellation 
tills  spring. 

The  final  reports  from  the  low  and 
high  dose  UDMH  studies  will  be 
available  and  can  be  reflected  in  the 
Agency's  Final  Determination.  The  Final 
Determination,  likely  to  be  issued  in  the 
spring  of  1990,  will  be  issued  before 
expiration  of  the  tolerance  on  July  31. 
1990.  As  part  of  its  Special  Review 
action,  EPA  also  intends  to  propose 
revocation  of  daminozide  tolerances  on 
the  remaining  crops  beside  tliis  apple 
tolerance. 

Based  on  currently  available  data  and 
the  incremental  individual  risk  estimate 
as  a  result  of  the  tolerance  extension. 
EPA  concludes  tliat  a  tolerance  level  of 
20  ppm  for  residues  of  daminozide  in  or 
on  apples,  during  the  period  ending  July 
31. 1990,  is  adequate  to  protect  die 
pubbc  health. 

Any  person  adyersriy  affected  by  tiiis 
regtilation  extending  the  20-ppm 
tolerance  for  residues  of  daminozide  on 
apples  may,  witiiin  30  days  after 
publication  of  tins  regulation  in  the 
Federal  Register,  file  written  objections 
with  tiie  Hearing  Clerk,  at  tiie  address 
given  above,  and  may  as  part  of  such 
objections  request  a  hearing  on  foctual 
issues  associated  with  sudi  objections. 
Objections  rinmld  spec%  tiie  provisions 
of  the  regulation  deemed  objectionable 
and  the  ground  for  the  objections.  If  a 
hearing  is  requested,  the  request  must 
state  the  factual  issues  to  be  addressed 
in  the  hearing. 

In  the  event  tiiat  objections  or 
requests  for  a  hearing  are  filed,  tliis 
tolerance  rule  will  remain  effective  until 
issuance  of  any  order  resulting  &t>m 
such  objections  or  requests.  (Section 
408(d)(4),  FFDCA.) 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  determine  whether  a 
rt^atory  action  is  "major"  and 
therefore  subject  to  the  requirements  of 
a  Regulatory  Impact  Analysis.  The 
Agency  had  determined  that  tliis 
rc^atory  action  is  not  a  major 
regulatory  action.  i.e..  it  will  not  have  an 
annual  effect  on  the  economy  of  at  least 
$100  million,  will  not  cause  a  major 
increase  in  prices,  and  will  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


BEST  COPY  AVAILABLE 
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Kafulatory  Flwdbility  Act 

This  rule  ha*  been  reviewed  under  the 
Regulatory  FlexibUity  Act  of  1900  (Pub. 
L  96-354,  94  Stat.  1164,  5  U.S.C  601  et 
ieq.],  and  it  has  been  determined  that  it 
will  not  hf  ve  a  ligoificant  economic 
impact  on  a  tubatantial  number  of  email 
businesses,  smaU  governments,  or  small 
organisations. 

Accordingly,  it  is  certified  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  40  CFR  Part  lao 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  lanuary  31. 1969.    - 
JOaB  A.  Moofe, 

Acting  AdminJstrator,  Environmental 
Protection  Agency. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  HO-CAMENDEDl 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Aitfkaritra  U-S.C  3488. 

2.  Section  180.246(b)  is  amended  by 
revising  the  entry  for  apples  in  die  table 
therein,  to  read  as  foDowK 

iiMLa4« 


w  • 

ConMiiodNiM 

Pvis 

20i» 

JiriySl,  1990. 

''*"" 

(FR  Doc  8»^211  FUed  2-6-88:  •i45  am] 

HLUHQ  coot  Mi^4^4l 

40CPRPwt271 
[Fra.-3S1»-1] 

mmBtKnmi  JLIWUUM  fn  faWiyWIO  TOT 

Hoonmiioii  Of  nuaraous  waBiv 


r.  Environmental  Protection 
Agency. 

action:  Notice  of  Alabama's 
compliance  schedule  to  adopt  program 
modifications. 


r:  On  September  22. 1068  EPA 
promulgated  amendments  to  the 
deadlines  for  State  program 
modifications,  and  published 
requirements  for  States  to  be  placed  on 


a  compliance  schedule  to  adopt  the 
necessary  program  modifications.  EPA 
is  today  publishing  a  compliance 
schediue  for  Alabama  to  modify  its 
program  in  accordance  with  1 271.21(g} 
to  adopt  the  Federal  program 
modifications. 

ran  RMTHn  mfommation  contact: 
Otis  Johnson  Jr^  Chief,  Waste  Manning 
Section.  RCRA  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30366,  Phone:  404/347-0076. 
tUPPLIMCNTAIIV  MPOmtATtON: 

A.  Background 

Final  authorization  to  implentent  the 
Federal  hazardous  waste  program 
within  the  State  is  granted  by  EPA  if  the 
Agency  finds  that  ^e  State  program  (1) 
is  "equivalent"  to  the  Federal  program. 

(2)  is  "consistent"  with  the  Federal 
program  and  other  State  programs,  and 

(3)  provides  for  adequate  enforcement 
(Section  3006(b).  42  U.S.C  6228(b)).  EPA 
regulations  for  final  authorization 
appear  at  40  CFR  2T1.1-271JA.  In  wder 
to  retain  authorization,  a  State  must 
revise  its  program  to  adopt  new  Federal 
requironents  by  the  cluster  deadlines 
and  procedures  specified  in  40  CFR 
271,21.  See  51 FR  33712.  September  22. 
1986  for  a  comirfete  discussion  of  these 
procedures  and  deadlines. 

B.  Alabama 

Alabama  received  final  authorization 
of  its  hazardous  waste  program  on 
December  23, 1987.  (52  FR  46468. 
December  8, 1987).  Today  EPA  is 
publishing  a  compliance  schedule  for 
Alabama  to  obtain  program  revisions  for 
the  following  Federal  program 
requirements  contained  in  non-HSWA 
Cluster  m: 
Radioactive  Mixed  Waste 
UaUlity  Coverage— Corporate 

Guarantee 
Hazardous  Waste  Tank  Systems 
Correction  to  Listing  of  Commercial 
Chemical  Products  and  Appendix 
Vm  Constituents 
Hazardous  Waste  Tank  Systems: 

Correction 
Listing  of  Spent  Pidde  Liquor 

Conrection 
Revised  Manual  SW-846 
Closiue/Post-closure  Care  for  Interim 

Status  Surface  Impoundments 
Definition  of  Solid  Waste;  Technical 

Corrections 
Amendments  to  Part  B — Information 
Requirements  for  Land  Disposal 
Facilities 
The  State  has  agreed  to  obtain  the 
needed  program  revisions  according  to 
the  following  schedule: 


1.  Submit  Notice  k  Proposed  Rules  (July 
15, 1988  dirough  September  1. 1988)  to 
Legislative  Reference  Service  and 
Legislative  Oversight  Committee — 
April  19, 1989 

2.  Publish  Notice  in  Four  Regional 
Newspapers— April  23, 1960 

3.  Publish  Notice  in  Alabama 
Administrative  Monthly — ^April  28, 
1989 

4.  Public  Hearing— June  12. 1989 

5.  Close  Comment  Period— June  21, 1980 

6.  Prepare  Reconciliation  Statement  and 
Rule  Revisions— June  3a  1989 

7.  Board  of  Health— July  19, 1989 

8.  Commission  Adoption — August  24, 
1989 

9.  File  Certified  Copy  of  Rules  with 
ADEM  Secretary— August  31, 1980 

10.  File  Certified  Copy  of  Rules  v«th 
Legislative  Reference  Service — 
September  8. 1989 

11.  Rule  Effective  Date— October  23, 
1989. 

Alabama  expects  to  submit  a  final 
application  to  EPA  for  authorization  of 
the  above  mentioned  program  revisions 
by  December  31, 1986. 

AaHMiritjr:  This  notioe  is  ismied  under  the 
authority  oif  sections  2002(a),  3008.  and 
7004(b)  of  tlie  Solid  Waste  Dispoad  Act  as 
amended  by  tlie  RCRA  of  1978. 42  U£XL 
eei2(a),  8028.  and  8874(8). 

Date:  January  24, 1988 
Laa  A.  DeffiliM,  m. 
Acting  Regional  Administrator. 
(FR  Doc  88-3180  Filed  ^-8-88;  8:45  am] 
tune  cooE  I6S0  10  m 

DEPARTMENT  OF  TRANSPORTATION 

CoMtQyard 

46  CFR  Pwls  25,  Sa,  147  and  1M 

(COO  83-013] 
RIN211S-AB35 

Carrtao*  and  Um  Of  UqiMfted  and 
Non  MiiNflad  Flamniabla  Qaa  as 
Cooking  Ftials  on  Vasaala  Carrying 
Paaaongars  f or  Hira 

AOCNCV:  Coast  Guard.  DOT. 

action:  Interim  final  rule. 

•UMMARV:  Coast  Guard  regulations 
currently  prohibit  the  carriage  and  use 
of  liquefied  and  non-liquefied  fiammable 
gas  as  ships'  stores  on  vessels  carrying 
passengers  for  hire.  Because  a  portion  of 
the  small  and  uninspected  passenger 
vessel  industries  have  expressed  a 
desire  to  use  these  gases  as  cooking 
fuels,  and  the  systems  using  these  fuels 
have  improved  over  the  years  since  this 
prohibition  was  first  put  in  place,  the 
Coast  Guard  has  reconsidered  the 
prohibition.  This  rule  removes  the 
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prohibition  as  it  pertains  to  cooking 
appliances.  Further,  it  promulgates 
standards  governing  the  design, 
installation  and  testing  of  cooking 
appliances  using  these  fiiels  on  small 
and  iminspected  passenger  vessels  and 
the  installation  of  wopd  and  coal 
burning  stoves. 

datis:  This  rulemaking  is  effective 
March  13, 1989,  except  for  Subpart  25.45 
which  will  be  effective  August  9, 1989. 
Comments  addressing  {  25.45-l(d)  must 
be  received  by  March  27, 1988.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Raster  as  of  March  13, 1988,  except  fw 
Subpart  25.45  which  is  approved  as  of 
August  9, 1988. 

AnowMMt.  Comments  should  be 
submitted  in  writing  to  the  Executive 
Secretary.  Marine  Safety  Cotmdl  (G- 
LRA-2/3600)  (CGD  83-013),  U.S.  Coast 
Guard.  2100  Second  Street,  SW.. 
Washington  DC  20583-0001.  The 
comments  and  materials  referenced  in 
this  notice  will  be  available  for 
examination  and  copying  between  the 
hours  of  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
at  the  Marine  Safety  Council.  Room 
360a  U.S.  Coast  Guard  Headquarters. 
2100  Second  Sti«et.  SW..  Washii^on. 
DC  Comments  may  also  be  delivered  to 
this  address. 

rON  RMTHn  MRMMATION  contact: 
LCDR  Mark  G.  VanHaverbeke.  Project 
Manager,  (202)  267-1181. 
•UPriBMNTARV  WNt)HMATION.  In  1982 
the  Coast  Guard  received  numerous 
requests  from  owners  and  operators  of 
small  and  iminspected  passenger 
vessels  to  reevaluate  the  prohibition  of 
liquefied  petroleum  gas  (LPG)  and 
compressed  natural  gas  (CNG)  as 
cooking  fuels  on  their  vessels.  As  a 
result  of  its  reevaluation,  the  Coast 
Guard  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  die  Federal 
Register  on  March  22. 1984  (49  FR 
10685).  This  NPRM  proposed  to  remove 
the  prohibition  of  LPG  and  CNG  as  fuels 
for  cooking  appliances  on  vessels 
carrying  passengers  for  hire,  except 
ferries.  This  proposal  also  promulgated 
standards  governing  the  design, 
installation,  and  testing  of  cooking 
appliances  using  LPG  and  CNG, 
incorporating  by  reference  the  American 
Boat  and  Yacht  Council,  Inc.  (ABYC) 
and  National  Fire  Protection 
Association  (NFPA)  standards  for  these 
systems. 

As  a  result  of  the  comments  received, 
substantive  changes  were  made  to  the 
original  proposal  The  most  significant 
change  was  the  acceptance  of  the 
National  Fire  Protection  Association 


Standard  302.  Pleasure  and  Commercial 
Motor  Craft  (1984  Edition),  as  an 
alternative  to  the  ABYC  standaids.  On 
February  6, 1968,  a  Supplemental  Notice 
of  Proposed  Rulemaking  (SNPRM)  was 
published  in  the  Federal  Regirter  (51  FR 
4620)  which  reflected  this  change.  The 
comment  period  for  the  SNPRM  ended 
on  May  7, 1988. 

NFPA  302  also  provides  guidance  for 
the  installation  of  heating  and  cooking 
systems  using  wood  or  coaL  This 
rulemaking  provides  for  the  use  of  these 
fuels  on  uninspected  vessels  carrying 
passengers,  and  the  Coast  Guard  has 
determined  that  adopting  the 
appropriate  guidance  in  NFPA  302  will 
help  to  minimize  the  fire  risks 
associated  with  these  systems. 
Therefore,  the  Coast  Guard  has  included 
a  provision  in  S  25.45-1  (d)  to  require 
that  these  systems,  where  installed  after 
August  9, 1989,  be  in  accordance  witii 
NFPA  302.  Since  this  provision  was  not 
included  in  the  ^4PRM.  this  document  is 
being  published  as  an  Interim  Final  Rule 
to  provide  for  a  comment  period 
pertaining  to  S  25.45-l(d).  Following  the 
comment  period  a  Final  Rule  will  be 
published. 

Discussioa  of  Comments 

A  total  of  41  comment  letters  were 
received  in  response  to  the  SNPRM.  and 
they  are  discussed  below.  Since  no 
issues  were  raised  «^ch  had  not  been 
previously  addressed  in  either  the  initial 
NPRM  or  SNPRM.  only  minor  changes  to 
the  proposal  are  being  made.  The  final 
rule  includes  the  Office  of  Management 
and  Budget  (0MB)  control  nimiber  for 
the  information  collection  requirements 
and  a  few  minor  administrative  changes 
in  the  authority  citations  for  the  affected 
parts. 

Only  one  comment  opposed  allowing 
the  use  of  LPG  and  CNG  on  vessels 
carrying  passengers  for  nire.  One  reason 
cited  was  that  these  gases  are  not 
always  effectively  odorized,  therefore  a 
leak  can  go  undetected.  Another  reason 
was  that,  although  CNG  is  lighter  than 
air  at  ambient  temperature,  a  leak  could 
have  a  cooling  effect  on  the  gas  causing 
it  to  become  heavier  than  air.  This 
would  result  in  the  gas  settling  within 
the  vessel  rather  than  rising.  The 
comment  espoused  the  attributes  of 
liquid  fuels  including  the  facts  that  they 
are  visible,  that  combustible  liquids  are 
safer  than  flammable  gases,  that  some 
flammable  Uquids  can  be  easily  diluted 
with  water  when  spilled  and  thus 
become  noncombustible,  and  that  liquid 
fuel  in  a  punctured  tank  can  only  leak 
down  to  the  level  of  the  hole  while  a 
compressed  gaawill  continue  to  leak 
until  the  supply  is  exhausted. 


The  fact  that  combustible  liquids  are 
safer  than  flammable  ones  and  that 
flammable  liquids  are  safer  than 
flammable  gases  cannot  be  denied.  It 
also  cannot  be  denied  that  any  fuel  used 
for  cooking  presents  some  degree  of  risk. 
What  is  important  is  that  the  degree  of 
risk  of  any  fuel  be  reduced  to  an 
acceptable  level.  The  Coast  Guard's 
position  is  that  a  flammable  gas  cooking 
installation  meeting  the  requirements  of 
this  rulemaking  will  reduce  the  hazards 
of  these  gases  to  an  acceptable  level 

The  scenario  of  leaking  CNG  cooling 
itself  suffidentiy  to  become  heavier  than 
air  could  only  occur  if  the  leak  were 
either  at  the  bottie  or  between  the  bottie 
and  the  regulator.  This  is  because  the 
pressure  of  the  gas  downstream  of  the 
regulator  is  too  low  to  allow  a  sufficient 
cooling  effect  to  occur.  Since  these 
regulations  require  the  bottie  and 
regulator  to  be  contained  in  a  locker 
vented  to  the  atmosphere,  it  is  not 
foreseeable  that  a  significant  amount  of 
leaking  CNG  could  enter  the  vessel 
even  if  it  cooled  and  was  temporarily 
denser  than  air. 

The  only  known  odorization  problem 
is  with  LPG.  The  reasons  for  this  are  the 
fading  of  the  odor  over  time,  possibly 
caused  by  oxidation  of  the  odorant;  the 
settling  of  LPG  because  it  is  heavier 
than  air,  thus  removing  it  from  nose 
level  and  the  undetectabiUty  of  eth^ 
mercaptan.  the  odorant  for  95%  of  die 
LPG  sold  for  residential  use,  by 
approximately  10%  of  the  population. 
Both  die  LPG  industry  and  the 
Consumer  Product  Safety  Commission 
are  aware  of  these  shortcomings  and  are 
taking  steps  to  remedy  them.  However, 
the  Coast  Guard  does  not  consider  these 
problems  sufficient  to  disallow  the  use 
of  LPG  on  vessels. 

One  comment  suggested  allowing 
CNG  and  LPG  only  on  inspected  vessels 
carrying  passengers  for  hire.  One  reason 
cited  was  the  large  number  of 
uninspected  vessels  carrying  passengers 
for  hire  which  are  never  boarded  for  an 
examination  to  determine  their 
compliance  with  applicable  regulations. 
Other  reasons  were  the  technical 
complexity  of  this  rulemaking  and  the 
inexperience  of  Coast  Guard  bofuding 
officers  with  these  systems,  which 
would  result  in  inadequate  inspections 
of  these  installations. 

The  Coast  Guard  considers  these 
reasons  unfounded.  LPG  and  CNG 
cooking  systems  are  permitted  on 
recreational  vessels,  and  there  is  no 
evidence  to  suggest  that  they  present  an 
ur.;icc?ptable  safety  problem.  Casualty 
statistics  for  recreational  vessels  do  not 
indicate  that  LPG  and  CNG  cooking 
appliances  account  for  a 
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disproportionate  Dumber  of  veeael  fires 
and  cxpioaioas  Since  recreational 
vesseb  and  uninspected  passenger 
vessela  are  boarded  and  examined 
similarly,  there  is  no  reason  to  believe 
that  the  uninspected  passenger  vessels 
will  incur  casualty  losses  in  excess  of 
those  incurred  by  recreational  vessels 
resulting  from  tlM  use  of  flammable 
gases  as  cooking  fuels.  Therefore,  this 
rulemaking  does  not  prohibit  the  use  of 
such  fuels  on  uninspected  passenger 
vessels. 

Two  comments  suggested  that  a 
specially  designed  container  for  LPG 
bottle  stowage  should  be  allowed  to  be 
installed  within  enclosed  spaces.  As 
stated  in  both  the  NFRM  and  SNFRM, 
for  saCety  reasons,  IJ>G  bottles  must  be 
stowed  in  a  locker  or  housing  that  is  not 
located  inside  the  vessel.  Sudi  stowage 
will  provide  for  the  safe  dispersal  of  the 
gas  in  the  event  of  a  leak  from  the  bottle 
or  its  connections,  even  if  the  locker  or 
housing  is  not  properly  closed  or  is 
opened  while  full  of  gas. 

One  comment  pointed  out  that  NFPA 
Standard  302  is  specifically  written  to 
prevent  fires  and  explosions  and  has 
been  accepted  by  the  American 
National  Standards  Institute  (AN9), 
while  the  ABYC  standards  are  only 
intended  as  guides.  As  part  of  this 
rulemaking  project  both  the  NFPA  and 
ABYC  standards  for  LPG  and  CNG 
cooking  appliance  installations  were 
compared  and  found  to  be  almost 
identicaL  All  significant  variances  have 
been  specifically  addressed  in  diis 
rulemaking  and,  where  necessary, 
requirements  in  addition  to  the 
standards  have  been  specified. 

One  comment  stated  that  the 
requirements  that  were  in  addition  to 
those  of  the  NFPA  standard  were 
unnecessary.  These  requirements 
include  the  odorization  of  the  flammable 
gas  and  that  LPG  cylinders  be  of  the 
vapw  withdrawal  type.  The  comment 
went  on  to  say  that  this  latter 
requirement  Is  technically  covered  by 
section  0-5.8.1  of  NFPA  302.  Further,  the 
comment  recommended  that  a  flame 
failure  switch  for  the  range  burners 
should  be  installed  in  addition  to  the 
one  required  for  ovens  by  ABYC 

The  specific  requirement  in  this 
rulemaking  for  the  odorization  of  LPG 
and  CNG  is  considered  valid.  This  is  a 
significant  issue,  especially  when  one 
considers  that  LPG  shipped  by  pipeline 
is  not  odorized  because  of  end  user 
requirements.  Knee  gasses  are  available 
which  are  not  odorized,  the  Coast  Guard 
wants  to  ensure  that  any  flammable  gas 
used  on  a  vessel  carrying  passengers  for 
hire  is  odorized.  Some  means  of  vapor 
detection  in  the  event  of  a  leak  is 
considered  essential  Most  people  can 


anell  the  odorants  uaed  for  natural  gas. 
Odorized  gasses  are  readily  available 
and  the  reqoirement  that  odorized 
gnsana  be  used  is^less  expensive  than 
requiring  a  mechanical  or  electrical 
vapor  detector  S]r8tem.  Therefore,  this 
requiranent  has  been  retained. 

Regarding  die  flame  failure  switdi.  it 
is  interesting  to  note  that  NFPA  302  does 
not  require  one  for  either  ovens  or  range 
burners  while  ABYC  requires  it  for 
ovens.  The  Coast  Guard  ccmsiders  a 
flame  failure  switdi  to  be  essential  for 
ovens  since  flame  failure  in  an  oven  is 
not  readily  detectable.  The  Coast  Guard 
is  not  extending  the  requirement  to 
include  range  iMirners  because  the 
failure  of  the  range  burner  flame  is  mora 
easily  detectable  visually  and  by  the 
odor  of  gas. 

The  requirement  for  LPG  cylinders  to 
be  of  the  vapor  withdrawal  type  is 
considered  sknificant  because  it 
reduces  the  raance  of  a  flareup 
occurring  at  a  bumw  due  to  liquid  LPG 
entering  the  suj^  line.  NFPA  302  does 
not  specifically  require  ttiat  LPG 
cylinders  be  of  the  vapw  withdrawal 
type,  as  ABYC  A-1  does.  Therefore  this 
reqidrement  has  been  retained. 

Two  comments  stated  that  referencing 
two  industry  standards  pins  imposing 
additional  requirements  is  too  confusing 
to  the  boating  pubUc.  lliey  said  it  would 
result  in  improper  installations  on 
uninspected  passenger  vessels  and 
recreational  vessels.  Further,  they  said 
obtaining  copies  of  the  regulations  and 
eidier  the  NFPA  or  ABYC  standards  will 
be  too  bothersome  and  boat  owners 
consequently  would  not  get  them.  They 
recommended  that  all  the  requirements 
contained  in  the  ABYC  and  NFPA 
standards  be  written  into  the 
regulations,  and  that  the  regulations 
include  step  by  step  instructions  on 
installing  CNG  and  LPG  systems  on  any 
boat 

Reducing  the  volume  of  regulations  by 
incorporating  existing  industry 
standards  is  consistent  with  the 
Freedom  of  Information  Act  (5  U.S.C 
652)  and  1 CFR  Part  51.  Since  both  the 
NFPA  and  ABYC  standards  are  readily 
available  to  the  public  and  these 
organizations'  addresses  are  given 
within  the  regulations,  it  is  not 
considered  necessary  to  restate  these 
standards  in  the  regulations.  Those  most 
likely  to  be  involvc^d  with  installing 
cooking  systems  on  vessels,  such  as 
boat  manufacturers  and  boat  repair 
yards,  already  have  these  standards,  as 
they  are  used  extensively  in  the 
fabrication  and  repair  of  boats. 

Because  of  variances  in  the  types  and 
arrangements  of  vessels  and  owiter's 
personal  preferences,  it  would  be 
impossible  to  include  step-by-step 


instructions  for  all  of  the  possible 
installation  arrangements  that  could  be 
used  for  a  cooking  appliance.  Therefore, 
none  have  been  included  with  this  final 
rule.  As  stated  above,  it  is  anticipated 
dmt  most  installations  will  be  made  by 
boat  repair  yards  or  manufacturers  who 
have  the  technical  ex]>ertise  necessary 
to  perform  all  woric  in  a  satisfactory 
manner.  Neither  the  regulations,  ABYC, 
nor  NFPA  standards  are  considered 
highly  technical  or  confusing.  However, 
any  boat  owner  who  wishes  to 
personally  install  his  own  cooking 
appUance,  but  doesn't  understand  these 
requirements,  should  seek  competent 
professional  help. 

Nineteen  comments  stated  that  CNG 
cooking  systems  have  been  installed  on 
more  than  15,000  boats  in  accordance 
with  ABYC  A-22  for  over  fifteen  years 
without  any  accidents;  therefore,  the 
ABYC  standard  should  be  accepted 
without  additional  requirements.  Hiey 
said  that  the  additional  requirements 
impose  a  financial  burden  aa  these 
vessel  owners  without  improving  safety 
and  result  in  these  vessels  not  being  in 
compliance  with  the  regulations. 

These  regulations  simply  allow 
owners  of  vessels  carrying  passenger* 
for  hire  to  install  CNG  systems.  It  does 
not  affect  owners  of  recreational  vessels 
who  are  presentiy  the  primary  tisers  of 
these  systems.  Thus,  these  regulations 
have  no  effect  on  existing  installations 
on  recreational  vessels. 

The  Coast  Guard  does  not  have  data 
to  support  or  refute  the  degree  of  use  or 
the  claimed  safety  record  of  CNG 
cooking  systems.  However,  the  Coast 
Guard's  position  is  that  stowage  of  CNG 
cylinders  anywhere  within  endosed 
spaces,  particulariy  on  a  vessel  carrying 
passengers  for  hire,  presents  an 
unacceptable  risk  in  the  event  of  a  leak 
at  the  cylinder,  regulator,  or  associated 
fittings.  Therefore,  the  additional 
requirement  that  die  CNG  cylinder  and 
regulator  be  stowed  in  a  vented  housing 
located  on  the  open  deck  or  open 
cockpit  has  been  retained. 

Two  comments  stated  that  the  NFPA 
committee  that  developed  the  302 
standard  lacked  expertise  in  the  area  of 
CNG.  They  also  stated  that  two  of  the 
members  of  the  committee  have  a 
conflict  of  interest,  because  they  are 
involved  «vith  firms  that  deal  in  the 
commercial  LPG  maricet  which  competes 
directiy  with  die  CNG  industry.  The 
comments  suggest  that  this  bias  resulted 
in  similar  requirements  in  NFPA  302  for 
botii  LPG  and  CNG.  To  offset  tiiis  bias 
towards  LPG,  it  was  recommended  that 
persons  from  the  American  Gas 
Association  (AGA)  and  International 
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Conference  of  Building  Officials  (KXO] 
be  on  the  committee. 

Although  the  membership  of  the 
committee  included  roiresentaUves 
bom  the  LPG  but  not  the  CNG  industry, 
die  committee's  expertise  in  the  area  of 
CNG,  whether  there  is  a  conflict  of 
interest  and  any  bias  towards  the  use  of 
LPG  is  not  knovm  by  the  Coast  Guard. 
This  is  a  moot  point  however,  because 
the  Coast  Guard  would  impose  tiie  same 
requirements  regardless  of  what  was 
developed  by  the  NFPA  302  onnmittee. 
This  is  borne  out  by  the  fact  that  die 
Coast  Gnard  is  imposing  certain 
requirements  in  addition  to  those 
established  by  NFPA  302.  The  Coast 
Guard  regulations  are  based  on  a 
careful  analysis  of  the  safety  issues 
assodeted  %rith  LPG  and  CNG  cooking 
installations.  Ilie  final  rule  estaMlshes 
the  minimum  levri  of  safety  necessary 
for  oo<ddng  installations  on  vessels 
cairying  passengers  for  hire. 

One  comment  questioned  the  Coast 
Guard's  oonoem  about  leaking  CNG 
finding  an  ignition  source  before  exiting 
the  vessel.  The  comment  suggested  that 
on  a  typical  55  foot  boat  having  an 
interior  voteme  of  1000  cidiic  feet  it  is 
impossible  to  reach  the  kiwer  expk>sive 
limit  even  if  the  entire  conteots  of  a 
standard  cylinder  leaked  out  since  die 
gas  rapidly  diffases. 

The  Coast  Guard  disaffee*.  Any  gas 
leak  frvm  a  cyliader  wouM  residt  in  the 
potential  for  ignitioa  of  the  gas.  Even  if 
only  a  partialiy  filled  cylinder  were 
allowed  to  leak  into  the  open 
atmosphere  the  gas  could  be  ignited. 
While  it  is  true  that  certain  locations  in 
the  compartment  will  be  above  or  bekiw 
the  ejqilosive  limits,  at  sooie  instance 
frtm  the  cylinder  the  gas  ooncentratioo 
will  be  witlnn  the  explosive  range. 

One  comment  stated  that  increasing 
the  pressure  of  the  CNG  supply  by 
adjusting  the  regulator  to  overcome  the 
pressure  drop  through  a  remote 
controUed  vahre  would  adversely  aBect 
the  perfonnanoe  of  the  thermostats  of 
stoves  and  prevent  the  fuel  line  from 
sealing  itself  if  exposed  to  a  fire. 

The  Coast  Guard  disagrees.  As  an 
example,  if  the  stove  is  meant  to 
function  with  CNG  at  a  pressure  of  five 
indies  of  water,  and  a  valve  in  the 
supply  line  results  in  a  one  inch  pressure 
drop  so  that  the  pressure  at  the  stove  is 
only  four  inches  of  water,  then  the 
installer  may  adjust  the  regulator  so  that 
its  disdiarge  pressure  is  ii^reased  by 
one  inch  of  water  to  raise  the  pressure 
of  the  gas  at  the  stove  to  five  inches. 
This  would  make  the  pressure  at  the 
stove  the  same  as  if  no  remote  contrd 
valve  was  installed.  The  problem  of 
overpreasurizing  the  tiAiing  so  tiiat  it 
would  no  longer  be  self-sealing  oould  be 


eliminated  by  installing  the  remote 
shutdowm  valve  next  to  the  regulator. 
This  would  result  in  all  gas  supply 
tubing  being  subiected  ooly  to  the 
preesure  allowed  by  the  regulator 
setting. 

Six  comments  addressed  the  stowage 
of  CNG  in  lockers.  Three  stated  that 
requiring  the  locken  to  be  stowed  above 
the  waterline  was  subjective  and 
arbitrary  because  leaking  CNG  will  rise 
Another  comment  said  QIC  should  not 
have  to  be  in  lockers  at  all  for  this  same 
reason.  Two  other  comments  stated  tiut 
requiring  CNG  lockers  to  only  open  boa 
the  top  and  the  cover  to  be  gad^eted  to 
form  a  tight  seal  was  inappropriate. 

The  Coast  Guard  agrees  that  die 
stowage  of  CNG  raises  different 
concerns  than  the  stowage  of  U>G  «id 
has  provided  for  different  CNG  stowage 
arrangements.  Requiring  CNG  cylinders 
to  be  stowed  in  vented  lockers  which 
are  v^MV-tight  to  the  hull  or  in  lockers 
located  on  an  open  deck  ensures  that 
any  leaking  gas  escapes  in  a  controlled 
manner. 

Three  comments  said  tixat  the 
statement  in  the  SNPRM  tiiat  the 
economic  nopact  of  this  rulemaking  was 
minimal  and  required  no  further 
economic  evaluation  was  subjective  and 
arbitrary.  Hie  reason  died  was  that 
CNG  product  manufacturers, 
distributors,  and  dealers,  aloi^  with 
tens  of  thousands  of  CNG  custiKners, 
will  incur  millions  of  dollars  of  expenses 
to  bring  their  pviatn^  boats  into 
compliance  with  these  proposals 
without  any  increase  in  safety.  Aa 
additional  thirteen  comments  stated 
they  had  CNG  cooking  systems  installed 
on  their  vessels  in  accordance  with 
ABYC  A-22.  and  it  would  cost  them 
about  tlJOOO  each  to  change  their 
installations  to  comply  with  this 
rulemaking,  while  the  safety  of  their 
boats  wodd  be  decreased  because  any 
leaking  CNG  would  not  be  able  to 
escape. 

The  concern  about  the  economic 
impact  reflected  in  the  comments  is 
unfounded.  This  regulation  only  applies 
to  vessels  carrying  passengers  for  hire 
which  are  not  presentiy  allowed  to  have 
LPG  or  CNG  cooking  appliances.  Thus, 
there  are  no  existing  authorized  cooking 
systems  to  be  modified  on  vessels 
subject  to  this  final  rule.  Hie  ody 
individuds  affected  by  this  rulemddng 
are  small  and  uninspected  passenger 
vessd  owners  or  operators  who 
currentiy  do  not  have  a  flammable  gas 
cooking  system  instdled  and  desire  to 
install  one  and  recreational  vessel 
owners  who  have  an  installed  gas 
cooking  system  and  now  desire  to  carry 
passengos  for  hire.  In  both  cases,  dtfaer 
installing  a  new  cooking  system  or 


modi^nag  an  existing  installation  is 
completdy  voluntary,  and  any  ( 
incurred  are  at  the  option  of  die  ( 
Therefore,  there  are  no  costs 
mandatorily  imposed  by  this 
rdemaking. 

The  safrty  of  the  boats  with  CNG 
systems  will  not  be  diminished  by 
modifying  them  to  comply  with  this 
rdemaking.  Since  each  CNG  cylinder 
must  be  stowed  in  a  vented  locker,  any 
leaking  gas  will  escape  through  (he 
vented  locker  to  the  atmosphere  and  not 
remain  trapped  in  the  vessd. 

One  comment  said  that  die 
requirements  in  this  rdemaking  that  an 
in  addition  to  ABYC  A-22  were  hastily 
conceived  Two  others  said  these 
requirements  were  biased  towards  the 
LPG  industry  as  that  industry  wiQ 
benefit  finandally  from  this  find  rule. 
The  three  comments  recommended  that 
the  rdemaking  be  dropped  tmtil  it  can 
be  reviewed  by  an  impartid  panel 

The  Coast  Guard's  position  is  not 
biased  towards  the  use  of  dther  fuel  It 
is  anticipated  that  both  the  LPG  and 
CNG  industries  will  benefit  financially 
by  this  rdemaking.  Whether  or  not  one 
will  benefit  more  than  the  other  is  a 
matter  of  conjecture. 

This  rulemaking  was  not  hastily 
conceived.  Diuing  the  past  five  years  the 
Coast  Guard  has  studied  the  problem, 
evduated  industry  standards,  developed 
needed  safety  requirements,  published  a 
Notice  of  Proposed  Rdemaking  and  a 
Supplementd  Notice  of  Proposed 
Rdemaking,  and  modified  its  proposd 
after  analyzing  Bl  comment  leUers. 

Hve  comments  stated  that  it  was 
understood  that  the  Coast  Guard  was 
changing  the  regidatoiy  requirements  for 
CNG  cylinder  stowage  aboard  charter 
vessels.  They  Idt  that  this  wodd  be  a 
mistake,  because  it  wodd  discourage 
the  use  of  CNG  by  increasing  its 
installatian  costs.  The  extra  cost  wodd 
make  it  cost  prohibitive  for  the  majority 
of  the  boating  public. 

The  requirements  in  addition  to  the 
current  ABYC  standard  for  CNG  would 
be  limited  to  requiring  that  the  fuel 
tanks  be  stowed  outside  of  the  hull 
interior,  segregated  by  a  shut  off  vdve 
which  can  be  operated  from  a  positioo 
adjacent  to  the  cooking  appliance,  and 
prohibiting  the  use  of  pilot  li^ts  and 
glow  plugs.  These  additiond 
requirements  were  estimated  to  cost  less 
than  $100  per  instdlation.  a  nomind 
cost  far  outweighed  by  the  increase  in 
safety.  Further,  these  requirements  are 
limited  in  applicatian  to  vessels  carrying 
passengers  far  hire  and  wodd  not  have 
to  be  met  by  the  generd  boating  puUic. 

One  comment  obiectad  to  the  ABYC 
A-22  standard,  because  it  aUows  dw 
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very  hi^  preMure  CNG  cylinder  to  be 
•towed  in  acconunodation  spaces.  This 
comment  went  on  to  My  that  most  fiber 
reinforced  plastic  boats  have  fairly 
"tight"  cabins,  which  would  impede  the 
flow  of  any  leaking  CNG  to  the 
atmosphere.  This  would  result  in  the  gas 
collecting  at  the  oveiiiead  of  a  space 
and  present  an  e]q>losion  haxard. 

The  Coast  Guard  agrees  with  this 
hypothesis,  and  this  is  one  reason  why 
the  Coast  Guard  is  imposing  CNG 
cylinder  stowage  requirements  in 
addition  to  ABYC  A-22. 

One  comment  suggested 
"grandfathering"  vessels  that  already 
have  CNG  installations. 

This  is  not  considered  necessary  or 
desirable,  because  vessels  carrying 
passengers  are  not  currently  allowed  to 
have  these  installations.  Consequently, 
there  is  no  one  to  "grandfather".  For 
safety  reasons,  a  vessel  equipped  with  a 
CNG  installation  not  meeting  this 
rulemaking  and  desiring  to  cany 
passengers  for  hire  must  comply  with 
the  regulation. 

One  boat  builder  stated  that  he  would 
have  to  chai^  his  construction  methods 
to  meet  the  requirements  for  CNG 
installations  and  that  the  additional  cost 
was  not  ]\istified  by  any  increase  in 
safety. 

The  Coast  Guard  recognixes  that  some 
existing  designs  for  CNG  installations 
on  vessels  built  for  recreational  use 
would  not  meet  the  requirements  of  this 
final  rule,  largely  due  to  tank  placement 
The  cost  of  adapting  these  designs  to 
vessels  carrying  passengers  for  hire 
would  be  nominal,  particularly  if  done 
prior  to  construction.  All  builders  who 
outfit  for  CNG  will  face  installation 
costs,  regardless  of  their  current  design, 
and  the  Coast  Guard's  position  is  that 
these  costs  are  reasonable  and  justified 
by  the  increased  level  of  safety. 

One  comment  said  that  the  quantity  of 
LPG  allowed  aboard  a  vessel  should  be 
limited  to  an  amount  that  would  not 
exceed  the  lower  explosive  limit  (LEL)  if 
all  the  LPG  were  discharged  within  the 
volume  of  the  hulL 

This  idea  appears  fine  on  the  surface, 
but  it  is  an  oversimplification.As 
previously  stated  in  a  similar  comment 
concerning  CNG.  any  leaking  gas  would 
not  be  evenly  distributed  throughout  the 
hull's  volume.  Rather,  there  would  be  a 
graduated  concentration  of  LPG  from 
the  source  of  the  leak  to  the  point  of 
furthest  spread  of  the  LPG.  "niis 
graduated  concentration  would  span  the 
limits  from  above  the  upper  explosive 
limit  (UEL]  to  below  the  LEL 
Somewhers  along  this  gradient  the 
concentration  would  be  within  the 
explosive  limits  and  present  a  genuine 
hazard,  regardless  of  the  quantity  of 


LPG  which  may  have  been  discharged. 
This  recommendation  has  not  been 
adopted  in  the  final  rule. 

Two  comments  said  that  many  boat 
operators  carry  excess  amounts  of  LPG 
fuel,  whereas  this  does  not  occiir  with 
CNG.  The  reason  stated  is  that  there  is  a 
gauge  on  CNG  cylinders  so  a  person 
knows  exactly  how  much  fuel  is 
available,  but  LPG  cylinders  are  not  so 
equipped  and  people  consequently  carry 
extra  amounts  to  ensure  they  have  an 
adequate  supply.  The  comments 
recommended  that  LPG  cylinders  be 
equipped  with  a  gauge  so  that  the 
amount  of  LPG  in  the  cylinder  could  be 
determined. 

Although  a  pressure  gauge  on  a  CNG 
cylinder  will  indicate  how  much  gas 
remains,  it  will  not  woik  with  LPG 
whidh  is  part  liquid  and  part  gas.  As 
LPG  is  used,  the  liquid  evaporates  and 
forms  more  gas  to  replace  the  lost  LPG 
vapors.  The  result  is  that  the  pressure 
dbes  not  change  until  the  liquid  supply 
is  exhausted.  Additionally,  the  amount 
of  LPG  can  easily  be  determined  by 
weighing  the  bottle.  Therefore  there  is 
no  need  to  require  a  gauge. 

Knowing  the  amount  of  LPG  or  CNG 
remaining  will  not  tell  a  person  how 
much  cot^dng  can  be  done  with  that 
amount  This  is  because  the  amount 
used  over  time  wiU  depend  on  sudi 
things  as  the  number  of  burners  used 
and  whether  high  or  low  heat  is  used. 
Therefore  knowing  the  amount  of  fiiel 
left  is  only  of  marginal  use.  and  the 
recommendation  has  not  been  adopted. 

Three  comments  stated  that  the 
implementation  of  this  rulemaking 
would  have  disastrous  consequences  for 
boat  ownNS.  The  reason  given  was  that 
even  though  the  regulations  are  not 
applicable  to  recreational  vessels, 
insurance  companies  may  impose  the 
standards  on  recreational  vessels. 
Additionally,  they  feared  that  the  Coast 
Guard  may  impose  these  regulations  on 
recreational  vessels  at  some  future  date. 

Whether  the  requirements  contained 
in  this  rulemaking  are  applied  to 
recreational  vessels  by  insurance 
companies  is  a  matter  of  speculation 
and  beyond  the  Coast  Guard's  control 
Since  the  NFPA  and  ABYC  standards 
have  been  in  place  for  some  time  and 
are  used  as  the  industry  standards  for 
recreational  vessels,  it  would  seem 
logical  that  they  would  continue  to  be 
used  and  the  additional  requirements 
imposed  by  this  rulemaking  would  not 
be  applied  to  them. 

The  Coast  Guard  has  no  intention,  at 
this  time,  of  applying  these  requirements 
to  recreational  vessels.  However,  if  the 
Coast  Guard  decides  to  expand  the 
applicability  of  the  regulations  to 
include  recreational  vessels,  the 


regulatory  process  required  by  the 
Administrative  Procedure  Act  5  U.S.C 
553,  must  be  followed.  This  includes 
giving  the  public  the  opportimity  to 
comment  on  the  proposal  prior  to  it 
becoming  a  final  rule. 

One  comment  recommended  that  LPG 
stove  installations  be  capable  of 
Containing  leaking  gas  and  venting  it 
overbotuil  above  the  wateriine. 

This  is  not  concurred  with,  as  such  a 
requirement  is  not  necessary  or 
jiutifiable.  As  stated  in  the  initial 
proposed  rule,  cooking  appliances  are 
normally  attended  when  in  use  and  any 
leak  occiuring  at  the  appliance  should 
be  readily  detected  by  the  operator.  The 
operator  can  activate  the  remote  control 
valve  that  is  required  by  this  rulemaking 
and  stop  the  flow  of  gas  to  the  inside  of 
the  vesseL  In  the  case  of  an  unattended 
vessel  the  warning  placard,  required  by 
the  regulation,  states  that  the  cylinder 
valve  should  be  closed  when  the  boat  is 
unattended  This  would  help  to  reduce 
the  possibility  of  any  gas  leaking  at  the 
stove. 

One  comment  recommended  that  a 
mechanical  leak  detection  system  be 
installed  on  vessels  using  LPG.  as  this 
would  eliminate  the  need  for  electrical 
power  in  order  for  the  system  to  operate. 

The  installation  of  a  leak  detection 
system  has  not  been  adopted  because  it 
is  not  necessary.  The  Coast  Guard 
agrees  witii  the  standards  adopted  by 
both  the  ABYC  and  NFPA.  If  gas 
cooking  systems  are  installed  and 
maintained  in  accordance  with  the 
requirements  set  fortii  in  this 
ndemaldng.  then  die  installation  of  a 
leak  detection  system  would  not 
significantly  increase  the  level  of  safety 
so  that  its  cost  could  be  justified. 

Drafting  Infonnatioa 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Mark  G.  VanHaverbeke. 
noject  Manager,  Office  of  Marine 
Safety.  Security,  and  Environmental 
Protection,  and  Lieutenant  Commander 
Don  M.  Wrye,  Project  Attorney,  Office 
of  the  Chief  Counsel 

E.0. 12291  and  DOTRegulatocy  PoBdae 
and  Procedures 

This  rulemaking  is  considered  to  be 
non-major  under  Executive  Order  12291 
and  nonsignificant  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28, 1979).  A  final 
regulatory  evaluation  has  been  prepared 
and  placed  in  the  rulemaking  docket  It 
may  be  inspected  or  copied  at  the 
Marine  Safety  Council,  Room  3600,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20693- 


0001,  from  8  a.m.  to  3  pjn.  Monday 
throu^  Friday.  Copies  may  also  be 
obtained  by  contacting  the  person  listed 
under  "FON  RmTNUi  iwrcwi*Tiow 

CONTACT". 

As  explained  in  the  final  evaluation, 
diese  rules  are  deregulatory  with  tiw 
exception  of  the  installation  standard 
for  wood  and  coal  burning  stoves.  They 
serve  to  expand  the  fuel  choices 
available  to  vessel  owners  for  cooking 
and  provide  simple  guidance  for  the 
installation  of  wood  or  coal  burning 
stoves. 

There  are  relatively  minor  differences 
between  the  cost  of  electric  marine 
stoves  and  those  with  similar  features 
that  are  fueled  either  by  alcohol,  LPG  or 
CNG.  Depending  upon  the  individual 
features  of  an  electiic  stove,  its 
purchase  price  may  range  from  less  than 
$100  to  over  $400;  typically,  an 
equivalent  alcohol  stove  would  be 
priced  $10  to  $30  more,  and  an  LPG  or 
CNG  stove  priced  $15  to  $80  more.  There 
would  be  litUe,  if  any,  difference  in 
installation  costs.  The  differences  in 
operating  costs  would  be  governed  by 
the  relative  costs  and  availability  of  the 
fuels. 

This  interim  final  rule  includes 
installation  requirements  for  wood  and 
coal  burning  stoves.  The  requirements 
are  those  of  a  generally  accepted 
industry  standard  for  boat  construction 
and  win  help  to  minimize  the  fire  risks 
associated  witii  these  systems.  The  cost 
of  meeting  this  standard  will  be  mjnjiinl 
because  it  consists  largely  of 
requirements  to  locate,  insulate,  or 
shield  the  stove  and  its  smoke  stack 
from  combustible  materials.  The 
standard  will  only  apply  to  new 
installations  so  that  there  will  be  no 
burden  placed  on  owners  of  vessels 
with  existing  stoves  and  owners  or 
builders  considering  new  tnftnH^ttions 
wiU  have  the  opportunity  to  consider 
even  the  minimal  installation  cost  in 
their  economic  decision. 

Because  the  economic  impact  of  this 
proposal  is  so  minimal  we  find  that  no 
further  economic  evaluation  is 
necessary. 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmentel 
documentation  in  accordance  witii 
section  23.2.C  and  2B.2.1  of 
Commandant  Instruction  (COMDTINST) 
M16475.1B.  A  Categorical  Exdusioa 
Determination  statement  has  been 
preptued  and  has  been  placed  in  the 
rulemaking  docket 
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Regulatocy  Flexibffity  Act 

The  Coast  Guard  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposal 
principally  affects  small  and 
uninspected  passenger  vessels.  Hiis 
includes  both  Coast  Guard  inspected 
and  uninspected  vessels.  Many  of  these 
are  operated  as  small  businesses.  While 
it  has  not  been  possible  to  quantify  the 
economic  impact  of  this  proposal,  any 
cost  of  installing  LPG  or  CNG  cooking 
appliances  would  be  volimtarily 
assumed  by  the  vessel  owner  or 
operator,  llie  final  rale  is  permissive  in 
nature  and  does  not  require  the 
installation  of  systems  using  these  fuels. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  and  have  been 
approved.  The  OMB  Control  Number 
assigned  for  S  S  25.45-2  and  184X15-1  is 
OMB  #2115-0549. 

Federalism 

This  action  has  been  analyzed  in 
accordance  witii  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  (rf  Subject* 

48CFRPait2S 

Fire  prevention,  Incorporatioa  by 
reference.  Marine  safety. 

46CFRPartSa 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46CFRPartl47 

Arms  and  munitions.  Hazardous 
materials  transportation.  Marine  safety. 
Packaging  and  oontaino*. 

46CFRPartl84 

Communications  equipment 
Inoocporation  by  re&foice.  Marine 
safety.  Navigation  (water).  Passenger 
vessels. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Chapter  I  of  Title 
46  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  2S-{  AMENDED] 

1.  Hie  autiiority  citation  for  Part  25 
continues  to  read  as  follows: 


AMikMitr  46  U.8.C  3306,  4104.  4302: « 
CFRl.4e. 

2.  Subpart  25.01  is  amended  by  adding 
new  §S  25.01-3  and  25in-5  to  read  as 
follows: 

Subpart  2&01—AppScatton 

9  2S.01-3    Incoiporation  i>y  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  change  must  be 
published  in  the  Federal  Reveler  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington.  DC, 
and  at  the  U.S.  Coast  Guard.  Merchant 
Vessel  Inspection  and  Documentation 
Division.  (G-^fVI).  2100  Second  Street 
SW..  Washington.  DC  20593-0001.  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Boat  and  Yacht  Council  (ABYCf 

P.O.  Box  747.  405  Headquarters  Dr,  Suite  3. 

Millersvilie.  MD  2110B-0747 
A-1-7&— Marine  LPC-Liqoefied 

Petroleum  Gat  Systems 2Sj01-a: 

(December  IS.  U78) 2S.4S-2 

A-22-78— Marine  CNC-Compressed 

Natural  Gas  Systems 2SJn-3: 

(December  15. 1978) 2S.45-2 

National  Fire  Protectioa  Ataociatioa  (NFPA) 

60  Batterymardi  Park.  Qoiacy.  MA  02280 
302-1664— PiMsure  aad  Conmarcial 


Motor  CrafL 
Chapter  a  (lfl6«> 


.2Sin-k 


.2S.4S-2 


S2S.01-5 

pursuant  to  the  Paperwofk  Reduction  Act 

(a)  Purpose.  Tliis  section  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  and 
recordkeeping  requirements  in  this 
subchapter  by  the  Office  of  Management 
and  Budget  (OMB)  purauant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.).  The  Coast  Guard 
intends  tiiat  this  section  comply  with  the 
requirements  of  44  U.S.C  35(r([).  which 
requires  that  agencies  display  a  current 
control  niunber  assigned  by  tiie  Director 
of  the  OMB  for  each  approved  agency 
information  collection  requirement 

(b)  Display. 


idsnMMd  or  dMcrtMd 

Currant 

OMO 

ooofeolNo. 

|9«J«-» 

21151)548 
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3.  Subpart  25.45  is  revised  to  read  as 
follows: 

Subpart  29.45   CooUno.  HeeUnji,  end 
uyiiuiiQ  9yvrafiiv 

Sm:. 

25.45-1    Heating  and  lighting  syitema  on 
veasels  carrying  passengers  for  hire. 

25.45-2    Cooking  systems  on  vessels 
carrying  passengers  for  hire. 

Subpart  2S.45-Cooldng.  Heating,  and 
ugnung  sveieina 

\  for  hire* 


(a)  No  fuel  may  be  used  in  any  heating 
or  lighting  system  on  any  vessel  carrying 
passengers  for  hire  without  the  approval 
of  Commandant  (G-^ITH),  except— 

(1)  Alcohol  solid, 

(2)  Alcohol,  liquid,  combustible, 

(3)  Fuel  oil  No.  1.  No.  2,  or  No.  3, 

(4)  Kerosene, 

(5)  Wood  or, 

(6)  Coal 

(b)  Heating  and  lighting  systems  using 
alcohol  must  meet  the  fbUowing 
requirements: 

(1)  Containers  of  soUdlfiad  alcohol 
must  be  properly  secured  to  a  fixed 
base. 

(2)  Fluid  alcohol  burners,  where  wet 
priming  is  used,  must  have— 

(i)  A  catch  pan  of  not  less  than  %" 
depth  secured  inside  the  frame  of  the 
stovr,  or 

(ii)  The  metal  protection  under  the 
stove  flanged  up  at  least  f^**  to  form  a 
pan. 

(c)  Heating  and  lighting  systems  using 
kerosene  or  fuel  oil  must  meet  the 
following  requirements: 

(1)  Where  wet  priming  is  used,  eadi 
system  must  have — 

(i)  A  catch  pan  of  not  less  than  %" 
depth  secured  inside  the  frame  of  the 
stove;  or 

(ii)  The  metal  protection  under  the 
stove  flanged  up  at  least  %"  to  form  a 
pan. 

(2)  Fuel  tanks  must  be — 

(i)  Separated  from  the  stove  that  they 
serve; 

(ii)  Mounted  in  a  location  open  to  the 
atmosphere  or  mounted  inside  a 
compartment  that  is  vented  to  the 
atmosphere;  and 

(iii)  ntted  with  an  outside  fill  and 
vent 

(d)  Heating  systems  using  wood  or 
coal  installed  after  August  9, 1980,  shall 
be  installed  in  accordance  with  the 
guidelines  in  Chapter  6  of  NFPA  302. 


I  IOC  Mpe* 


(a)  No  fuel  may  be  used  in  any 
cooking  system  on  any  vessel  carrying 
passengers  for  hire  without  the  approval 


of  Commandant  (G-MTH)  except  those 
listed  in  i  25.45-1,  subject  to  the 
requirements  stated  therein,  and 
liquefied  petroleum  gas  (LPG),  or 
compressed  natural  gas  (CNG). 

(b)  Cooking  systems  using  LPG  or 
CNG  must  meet  the  following 
requirements: 

(1)  The  design,  installation,  and 
testing  of  each  LPG  system  must  meet 
ABYC  A-1-78  or  Chapter  6  of  NFPA  302. 

(2)  The  design,  installation,  and 
testing  of  each  CNG  system  must  meet 
ABYC  A-22-78  or  Chapter  ft  of  NFPA 
302. 

(3)  Cooking  systems  using  Chapter  ft 
of  NFPA  302  as  the  standard  must  meet 
the  following  additional  requirements: 

(i)  LPG  or  CNG  must  be  odorized  in 
accordance  with  ABYC  A-1.5.d  or  A- 
22.5.b.  respectively. 

(ii)  Ovens  must  be  equipped  with  a 
flame  failure  switch  in  accordance  with 
ABYC  A-1.10.b  for  LPG  or  A-22.10.b  for 
CNG. 

(iii)  The  marking  and  mounting  of  LPG 
cylinders  must  be  in  accordance  with 
ABYC  A-1  J).b. 

(iv)  LPG  cylinders  must  be  of  the 
vapor  withdrawal  type  as  specified  in 
ABYC  A-1  J.b. 

(4)  Pilot  lights  or  glow  plugs  are 
prohibited  for  an  LPG  or  CNG 
installation  using  ABYC  A-1  or  A-22  as 
the  standard. 

(5)  CNG  installations  using  ABYC  A- 
22  as  the  standard  must  meet  the 
following  additional  requirements: 

(i)  The  CNG  cylinders,  regulating 
equipment,  and  safety  equipment  must 
meet  the  installation,  stowage,  and 
testing  requirements  specified  in 
paragraphs  6-5.11.1, 2, 3;  d-6.11.5;  and  ft- 
6.11.8  of  NFPA  302. 

(ii)  The  use  or  stowage  of  stoves  with 
attached  CNG  cylinders  is  prohibited  as 
specified  in  paragraph  ft-5.1  of  NFPA 
302. 

(6)  If  the  fuel  supply  line  of  cm  LPG  or 
CNG  system  enters  an  enclosed  space 
on  the  vessel  a  remote  shut-off  valve 
must  be  instaUed  that  can  be  operated 
from  a  position  adjacent  to  the 
appliance.The  valve  must  be  located 
between  the  regulator  and  the  point 
where  the  fuel  supply  line  enters  the 
enclosed  portion  of  the  vessel.  A  power 
operated  valve  installed  to  meet  this 
requirement  must  be  of  a  type  that  will 
fail  closed. 

(7)  The  following  variances  bom 
NFPA  302  6-6.11.3  or  ABYC  A-l.ll.b(l) 
are  allowed  tdt  CNG: 

(i)  The  storage  locker  or  housing 
access  opening  need  not  be  in  the  top. 

(ii)  The  locker  or  housing  need  not  be 
above  the  wateriine. 


PART5S-[AMEN0ED] 

4.  The  authority  citation  for  Part  58 
continues  to  read  as  follows: 

Autfaotity:  43  U.S.C  1333;  4fl  U.S.C  3306. 
3703,  5115:  E.0. 12234,  45  FR  58801,  3  CFR, 
1980  Comp^  p.  277;  4S  CFR  1.46. 

5.  Section  6&16-1  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

IS8.16-1    Scope. 

(a)  This  subpart  prescribes  standards 
for  the  use  of  liquefied  petroleum  gas  for 
heating  and  cooking  on  inspected 
vessels,  except  ferries. 

(c)  Except  as  provided  by  %  58.16-7(b), 
aU  component  parts  of  the  system, 
except  cylinders,  appliances,  and  low 
pressure  tubing,  shall  be  desi^ied  to 
withstand  a  pressure  of  600  pounds  per 
square  inch  without  failure. 

6.  A  new  (  58.16-7  is  added  to  read  as 
follows: 

|St.l«-7   Uaeo(lquefledpelralauni0Be. 

(a)  Cooking  equipment  using  liquefied 
petroleum  gas  on  vesseb  of  100  gross 
tons  or  more  that  carry  passengers  for 
hire  must  meet  the  requirements  of  this 
subpart 

(b)  Cooking  equipment  using  liquefied 
petroleum  gas  on  vessels  of  less  than 
100  gross  tons  that  carry  passengers  for 
hire  must  meet  the  reqidrements  of  46 
CFR  25.45-2  or  184i)5,  as  applicable. 

(c)  Systems  using  liquefied  petroleum 
gas  for  cooking  or  heating  on  any  other 
vessels  subject  to  inspection  by  the 
Coast  Guard  must  meet  the 
requirements  of  this  subpfwt 

PART  147-(AIIENDEO] 

7.  The  authority  citation  for  Part  147 
continues  to  read  as  follows: 

Autfaoctty:  46  U.S.C  3306:  E.0. 12234. 45  FR 
58801.  3  CFR.  1980  Comp.,  p.  277;  49  CFR  1.46. 

8.  Section  147.50  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

1147.80    Fuel  for  oooUns,lMatlng.  and 


(d)  Liquefied  or  non-liquefied  gas  is 
prohibited  for  cooking,  heating,  and 
lighting  on  ferry  vessels,  but  may  be 
used  on  other  inspected  vessels  if  the 
system  in  which  it  is  used  meets  the 
applicable  requirements  oX.  Subpart  58.16 
or  Subpart  184.05  of  this  chapter,  as 
appropriate,  or  is  approved  by  the 
Commandant  (G-MTH). 
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PART  1S4— [AMENOEO] 

9.  The  authority  citation  for  Part  164 
continues  to  read  as  follows: 

Autbority:  46  U.S.C  3306:  49  CFR  1.46. 

10  Subpart  184.01  is  amended  by 
adding  new  SS  184.01-3  and  184X)l-4  to 
read  as  follows: 

Subpart  1S4.01— AppHcatkNi  and 


46  cm  part  or  section  wttere 
identified  or  desoibed 


Sll4i>1-3   Ineotpof atlon  by  refreiKa. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
5S2(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public  All  approved  material  is  on  file 
at  the  Office  of  die  Federal  Register, 
1100  L  Street  NW..  Washington.  DC  and 
at  the  U.S.  Coast  Guard.  Merdiant 
Vessel  Inspection  and  Documentation 
Division.  (G-MVl),  2100  Second  Street 
SW.,  Washington.  DC  20593-0001,  and  is 
available  from  the  sources  indicated  in 
paragrairfi  (b)  of  this  section. 

(b)  The  materials  approved  for  '"•■-•'■■ 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Boat  and  Yacht  Council  (ABYC) 

P.O.  Box  747, 406  Headquaiten  Dr..  Suite  3. 

MiilenvUls.  MD  21106-0747 
A-l-7S-MariiM  LPG-Uquefied 

Petroieam  Gat  Systema 184J)6-1 

(December  IS,  1978) 
A-22-76— Marine  CNC-Compressed 

Natural  Gas  Systems 164j05-4 

(Decemtter  15. 1978) 

National  Pin  Protection  Association  (NFPA) 

60  Batterymarch  Park.  Quincy.  MA  02280 
302-1964— Pleasure  and  Commercial 

Motor  Craft 184J)S-1 

(Chapter  6.)  (1864). 


§164.01-4 

pursuant  to  tlw  Paperworic  Reduction  Act 

(a)  Purpose.  This  section  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  and 
recordkeeping  requirements  in  this 
subchapter  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.).  The  Coast  Guard 
intends  that  this  section  comply  with  the 
requirements  of  44  U.S  C.  3507(f),  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  OMB  for  each  approved  agency 
information  collection  requirement. 

(b)  Display. 


i  184.05-1 . 


Currant 

OMB 

oonlful  No. 


2115-0549 


11.  Section  184.05-1  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (d)  to  read  as  follows: 

8164J>5-1    nestrtcttons. 

(b)  Vessels  permitted  to  use  liquefied 
and  non-liquefied  gases  as  cooking  fuels 
by  46  CFR  Part  147  must  meet  the 
requirements  of  para^aph  (d)  of  this 
section.  The  use  of  these  friels  for 
cooking,  heating,  and  lifting  on  ferry 
vessels  is  prohibited  by  46  CFR  Part  147. 

(d)  Cooking  systems  using  liquefied 
petroleum  gas  (LPG)  and  compressed 
natural  gas  (CNG)  must  meet  the 
following  requirements: 

(1)  The  design,  installation,  and 
testing  of  each  IJ>G  system  must  meet 
ABYC  A-1-78  or  Chapter  6  of  NFPA  302. 

(2)  The  design,  installation,  and 
testing  of  each  CNG  system  must  meet 
ABYC  A-22-78  or  Chapter  6  of  NFPA 
302. 

(3)  Cooking  systems  using  Chapter  6 
of  tfFPA  302  as  the  standard  must  meet 
the  following  additional  requirranents: 

(i)  LPG  or  CNG  must  be  odorized  fai 
accordance  with  ABYC  A-1.5.d  or  A- 
22.5.b,  respectively, 

(ii)  Ovens  must  be  equipped  with  a 
flame  failure  switch  in  accordanoe  with 
ABYC  A-l.ia  b  for  LPG  or  A-22.iab  for 
CNG. 

(iii)  The  marking  and  mounting  of  LPG 
cylinders  must  be  in  accordance  with 
ABYC  A-1.6.b. 

(iv)  LPG  cylinders  must  be  of  the 
vapor  withdrawal  type  as  specified  in 
ABYC  A-1.5,b. 

(4)  Pilot  lights  or  glow  plugs  are 
prohibited  for  an  LPG  or  CNG 
installation  using  ABYC  A-1  or  A-22  as 
the  standard. 

(5)  CNG  installations  using  ABYC  A- 
22  as  the  standard  must  meet  the 
following  additional  requirements: 

(i)  The  CNG  cjdinders,  regulating 
equipment  and  safety  equipment  must 
meet  the  uistallation,  stowage,  and 
testing  requirements  of  paragraphs  &- 
5.11.1.  2,  3;  6-5.11.5;  and  6-5.11.8  of 
NFPA  302. 

(ii)  The  use  or  stowage  of  stoves  with 
attached  CNG  cylinders  is  prohibited  as 
specified  in  paragraph  6-5.1  of  NFPA 
302. 

(6)  U  the  fuel  supply  line  of  an  LPG  or 
CNG  system  enters  an  enclosed  space 
on  the  vessel  a  remote  shut-off  valve 
must  be  installed  which  can  be  operated 
from  a  position  adjacent  to  the 


appUance.  The  valve  must  be  located 
between  the  regulator  and  the  point 
where  the  fuel  supply  line  enters  the 
enclosed  portion  of  the  vessel.  A  power 
operated  valve  installed  to  meet  this 
requirement  must  be  of  a  type  that  will 
fail  closed. 

(7)  The  following  variances  from 
NFPA  302  6-5.11.3  or  ABYC  A-l.ll.b(l) 
are  allowed  for  CNG: 

(i)  The  storage  locker  or  housing 
access  opening  need  not  be  in  the  top. 

(ii)  The  locker  or  housing  need  not  be 
above  the  wateriine. 

Dated  January  13. 1989. 
|i>.Sipes. 

Rear  Admiral,  US.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  BBvironmental 
Protection. 

[FR  Doc  8»-«»l  Filed  2-9-86;  8:45  am] 

MUJMO  CODE  4»10-14-a  ' 


IKTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Pvta  1112  and  1314 

[Ex  Parte  No.  444) 

BMcironic  ranQOf  lanns 

AOBICV:  Interstate  Commerce 

Conunission. 

ACTION:  Notice  of  final  rules. 


:  Pursuant  to  a  notice  of 
proposed  rulemaking  in  Ex  Parte  Na  444 
(52  FR  39549,  October  22. 1967),  the 
Commission  is  adopting  regulations  that 
allow  electronic  tariff  filing  as  an 
alternative  to  printed  tariffs.  To 
accomplish  this,  the  Commission  is 
replacing  its  current  regulations,  which 
were  drafted  with  only  paper  tariffs  in 
mind,  with  regidations  that  are  neutral 
with  regard  to  the  medium  by  which 
tariff  information  is  transmitted  both  to 
the  Commission  and  to  the  public.  The 
detailed  instructions  of  the  former 
regulations  will  be  replaced  with  brief 
tariff  standards  that  require  that  tariffs 
be  filed  in  such  a  way  that  rate  and 
service  information  is  described 
accurately  and  fully  for  use  both  at  the 
time  of  filling  and  in  the  future. 

At  the  same  time,  the  Commission 
intends  by  simplify  ing  its  tariff  rules  to 
facilitate  greater  innovation  and 
flexibility  in  the  presentation  by  carriers 
of  price  and  service  options. 

Accordingly,  the  Commission  is 
replacing  the  detailed  regulations  at  49 
CFR  Part  1312  witii  the  revised  tariff 
standards  at  49  CFR  Part  1314.  as  set 
forth  below. 

DATE:  These  rules  will  become  effective 
March  13. 1989. 
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IT10N  OONTACTt 

Charles  B.  Langyher,  (202)  275-7739 

or 
Uwrence  C  Henig.  (202)  275-7368. 
[TDD  for  hearing  impaired:  (202)  275- 
1721.] 

SUmjOMNTAIIV  MiromiATioN: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  throu^ 
TDD  services  (202)  275-1721.) 

EnviromiMntal  and  Emigy 
Considerations 

We  conclude  that  this  action  will  not 
sipiificantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

We  conclude  that  this  action  wrill  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
business  entities,  although  it  will  reduce 
the  cost  of  tariff  filing  for  a  number  of 
small  carriers. 

List  of  8abi«:ts  in  «•  CFR  Parts  1312  aad 
1S14 

Freigiit  forwarders.  Maritime  caniers. 
Motor  canian,  Pipdinea.  Railroadt. 
TarifEs. 

Deddwl:  lanoaiy  3a  1S89. 

By  tlie  Connissioo,  Qiainiun  Gradisoii. 
Vice  Ckairman  Andre,  CammiMkioert 
yipimnna,  iMmboity,  ukI  Phillips. 
CommiMiooer  FbilUps  concumd  with  a 
separate  expreMion.  Coiiuaiss^'VMr 
.  Lunboley  dissented  in  part  with  a  separate 
expression. 

NamaR-MoGee. 

Secntary. 

Chapter  X  of  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1312-(REMOVED] 

1.  Part  1312  is  removed. 

2.  Part  1314  is  added  to  Subchapter  D 
to  read  as  follows: 

PART  1914— REGULATIONS  FOR  THE 
PUBLICATION,  P06TINQ  AND  FIUNQ 
OF  TARIFFS  AND  RELATED 
DOCUMENTS 

8*c 

1314.1  Definitions. 

1314.2  Application. 

1314.3  Tariff  SUndards— Essential  Criteria. 


1314.4    Filing  of  Tariffs. 

1314Jt    Timely  Filing. 

1314.e    ICC  Tariff  Designation. 

1314.7  Identification  of  Tariff  Publication. 

1314.8  Statement  of  Tariff  Application. 

1314.9  Notification  of  Tariff  Changes  and 
Nature  of  Changes. 

1314.10  Special  Notification. 

1314.11  Posting  and  Public  Access  to  Tariffs. 

1314.12  [Reserved] 

1314.13  Powers  of  Attorney  and 
Concurrences. 

1314.14  Change  of  Tariff  Issuing  Carrier  or 
Agent 

1314.15  Export  and  Import  Traffic  and  )oint 
Rates  %ifith  Ocean  Carriers. 

1314.16  Substitution  of  Service. 

1314.17  Rail  Cost  Recovery  Increase. 
Authority:  49  U.S.C  10321, 10708, 10781  and 

10782: 5  U.S.C  563 

{1314.1    DeWnWona. 

For  the  purposes  of  this  part 

"Act"  means  the  Interstate  Commerce 
Act,  as  amended 

"Agent"  means  a  person,  aaaociation 
or  corporation  authorized  to  publish  and 
file  rates  and  provisions  on  behalf  of  a 
carrier(s)  in  tuiffs  published  in  the 
agent's  name. 

"Agent's  tariff"  means  a  tariff  filed  in 
the  name  of  an  agent 

"Carrier"  means  a  common  carrier, 
motor  contract  carrier  of  passengers  or 
household  gooda  freight  forwarder 
subject  to  the  Act  It  also  means  an 
ocean  carrier  participating  in  joint  tariff 
provisions  with  caniers  rabimrt  to  the 
Act 

"Carrier's  tarifT  means  a  tariff  issued 
by.  and  filed  in  the  name  of  the  carrier. 

"CoUectively  eslabtisbed"  tariff 
matter  means  the  rate,  cfaaige,  rule,  or 
other  provision  of  a  tariff  not 
independently  establiriied. 

't^ommission"  means  the  Interstate 
Commerce  Commission. 

"Common  carrier"  means  any 
common  carrier  or  household  goods 
freight  forwarder  subject  to  the  Act 

"Independently  established"  carrier 
matter  means  the  rate,  diarge.  rule,  or 
other  provision  as  published  either  in  a 
tariff  filed  in  the  carrier's  own  name  or 
under  independent  action  instructions 
for  only  the  particular  carrier's  accoiuit 
in  a  tariff  filed  in  an  agent's  name. 

"Joint  rate"  means  a  rate  that  applies 
over  the  lines  or  routes  of  two  or  more 
carriers  made  by  an  agreement  between 
the  carriers,  effected  by  a  concurrence 
or  power  of  attorney. 

"Joint  tariffs"  are  those  which  contain 
joint  rates  or  provisions  affecting  those 
rates. 

"Local  rate"  means  a  rate  that  applies 
over  the  lines  or  routes  of  one  carrier 
on^. 

"Local  tariffs"  are  those  which 
contain  local  rates  or  provisions 
affecting  those  rates. 


"Ocean  carrier"  means  a  common 
carrier  (vessel  operating  or  non-vessel 
operating)  engaged  in  foreign  commerce 
and  regulated  by  the  Federal  Maritime 
Commission. 

"Original  tariff"  means  the  tariff  as 
originally  filed  excluding  amendments. 

"Publication"— see  'Tariff." 

"Rate"  means  a  rate,  fare  or  charge. 

'Tariff"  or  'Tariff  publication"  means 
an  issuance  (in  whole  or  in  part)  bearing 
designations  required  by  S  1314.6  and 
containing  rates,  rules,  regulations  or 
other  {Hovisions  filed  with  the 
Commission  for  compliance  with  49 
U.S.C  10781  and  10782. 

"Throtigh  rate"  means  the  total  rate 
from  origin  to  destination.  It  may  be  a 
local  rate,  a  joint  rate,  or  a  combination 
of  separately  established  rates. 

'Title  page"  means  the  initial, 
introductory,  portion  of  tariff 
publications. 

11314.2    AppMcaHon. 

(a)  These  provisions  govern  the 
construction,  publication,  filing  and 
maintenance  of  any  tariff  filed  under  the 
Act  or  which  contains  a  through  route 
and  joint  rate  application  over  the  Mnea 
of  a  common  carrier  on  the  one  hand, 
and  a  nonvessel  or  vessel  operating 
ocean  carrier,  on  the  other  hand,  for 
transportation  of  property  between  any 
place  in  the  United  States  and  a  foreign 
country.  (Tariffs  may  also  include 
provisions  "for  information  only,"  or  fw 
intrastate  application,  when  such 
provisions  are  i^ainly  identified  to 
preclude  any  suggestion  that  they  are 
subject  to  economic  rtsnlation  by  die 
Commission.)  Tariffs  that  fail  to  meet 
the  provisions  of  this  part,  or  that 
violate  any  decision  or  order  of  the 
Commission  or  of  a  court  may  be 
rejected  or  stricken  by  the  Commissi(m. 

(b)  Relief  from  the  proviaions  of  this 
part  may  be  sought  Requests  by 
authorized  parties  for  such  relief  shall 
be  submitted  in  duplicate  and 
accompanied  by  appropriate  fee  (see  49 
CFR  Part  1002).  Envriopes  addressed  to 
the  Commission  containing  applications 
for  relief  shall  be  prominenUy  marked 
•SPECIAL  TARIFF  AUTHORITY 
APPUCATION."  The  aiq>lication  shall 
dte  all  pertinent  tariff  matter  and  shall 
provide  complete  information  regarding 
applicant's  justification,  purpose  and 
manner  of  relief.  See  also  49  CFR  111&4. 

f  1314.3    Tariff  Standarde    Essential 


The  requirements  for  the  filing  of 
tariffs  are  estabUahed  at  49  U.S.C.  10781 
and  10762.  All  tariffs  must  observe  the 
following  criteria: 

(a)  Tariffs  filed  with  the  Commission 
must  describe  accurately  and  fully  the 
I  services  offered  to  the  public  and  must 
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provide  the  specific  rate  (or  the  basis  for 
calculating  it  for  volume/time  pricing) 
for  the  performance  of  those  services, 
and  the  related  dassificaticMis.  rules, 
and  practices. 

(b)  Tariffs  must  be  filed  and 
maintained  in  a  way  that  allows  all 
tariff  users  to  determine  the  exact  rate 
applicable  to  any  given  shipment  (or  to 
any  given  set  of  shipments  in  the  case  of 
volume/time  pricing). 

(c)  All  information  necessary  to         ■ 
determine  applicable  rates  for  a  given 
shipment  neied  not  be  contained  in  a 
single  tariff,  but  if  multiple  tariffs  are 
used  to  convey  that  information,  all 
tariffs  so  linked  must  indicate  (by  ICC 
tariff  designation)  aU  other  tar^s 
required  to  determine  applicable  rates. 

(d)  Tariff  Information  must  be 
presented  in  a  way  that  facilitates  the 
determination  of  the  prices  and  services 
offered,  and  the  related  classifications, 
rules  and  practices. 

(e)  Tariffs  of  motor  passenger  contract 
carriers  shall  provide  an  ejqilidt 
statement  of  the  mininnim  rates 
maintained.  Rates  for  rail  movements  of 
circuses  and  other  show  outfits  may 
Consist  of  a  proper  title  page,  containing 
the  phrase  "as  per  copy  of  contract 
attached,"  with  a  copy  of  the  contract 
attadied. 


{1314,4    FHnaef tariffs. 

(a)  Tarifh  shall  be  prepared  in 
English,  with  rates  explidUy  stated  in 
U.S.  dollars  and  cents.  If  paper  is  used, 
two  submissions  of  the  publication  shall 
be  transmitted  to  the  Interstate 
Commerce  Commission,  Bureau  of 
Traffic  Section  of  Tariffs,  Washington. 
DC  20423,  accompanied  by  an 
authorized  document  of  transmittal 
identifying  the  metier  filed,  witii  tiie 
appropriate  filing  fee  (see  49  CFR  Part 
1002).  Acknowledgment  of  Commission 
receipt  of  tariffs  can  be  obtained  by 
endosing  a  duplicate  transmittal  and  a 
postage-paid,  self-addressed  return 
envelope. 

(b)  Paper  tariffs  shall  not  be  larger 
than  8%xll  inches,  except  paper 
distance  guides  shall  not  be  larger  than 
14%  X 17%  indies. 

(c)  Tariffs  filed  in  other  than  paper 
form  shall: 

(1)  Be  compatible  with  existing 
Commission  technology  and  fadUties 
available  for  die  receipt  storage  and  use 
of  tariffs;  or 

(2)  Carriers  or  their  agents  shall 
provide  the  necessary  implementing 
equipment  fadlities  and  programs  to 
the  Commission  for  use  by  its  staff  and 
the  public  at  no  cost 


(d)  Dtiring  the  one  year  period 
following  the  effective  date  of  these 
regulations,  a  carrier  or  agent  of  a 
carrier  that  files  a  tariff  in  other  than 
paper  form  shall  also  file  paper  copies  of 
that  tariff  in  accordance  with  the 
provisions  of  these  regulations 
applicable  to  paper  tariffs. 

{1314J    Timely  fMng. 

(a)  Tariff  matter  should  be  announced 
to  the  public  and  the  Commission  with 
as  much  advance  notice  as  practical,  but 
in  no  case  (except  as  we  authorize)  shall 
notice  be  less  than  shown  below. 
"Notice"  means  the  number  of  days  the 
publication  is  on  file  with  the 
Commission  at  Washington,  DC  prior  to 
its  effective  date(s).  The  date  the 
publication  is  received  by  the 
Commission  counts  as  the  first  day  of 
notice. 

(b)  The  following  is  the  number  of 
days  notice  required:* 


*  "New"  meant  an  initial  rale  for  a  new  aervics; 
"reduced"  means  any  tariff  change  ultimaleiy 
reaultinf  in  expanded  lervice  or  lower  charge*  to 
the  payer  of  freight  charge*;  and  "increaaed" 
any  tariff  change  re*utting  in  reduced  (ervice  or 
hi^ief  charge*  to  the  payer  of  freight  chargaa. 


Mode  snd  Type 


IWk 


Smtiaigs  or  loM  rsts  canoaMlon  imtsr 
48  U.S.a  107pSa(t) 


4»  US.C.  1070S(a).. 


AS 


Motor  or  Frei^il  Foniwder 


oosocsMiy  Mnownsa. 


MC  82  goooral  ralB  actioiis..i 


CoSecfivsty  wtabSahed. 
hMtapendenHy  Mtabiahed. 


CoSoctively  astabiished.. 


Wa 


Independently  estabiished . 


Motor— Water 

Single  factor  domestic: 

CoSecSveiy  established 

IndoperKkmtty  established. 
Oceen/Surfaoe  Intemalionai: 
(see  f  1314.15): 

AM  Olhor  lnlBfnKxliri„.„„. ... 


45 
20 

20 
1 


45 

30 
1 

30 
1 

10 
1 


30 
1 


30 


Ftoduoed 


30 


45 

20 

45 

•20 

10 

1 

20 
20 

45 

30 

1 

45 

X 
»7 

30 
1 

30 
1 

30 
3 

30 
30 

30 

1 

30 
»7 

30 


■  In  Ex  Parte  Na  445  (Sub.No.  ^.  Mermodal  Rale  Comp^mon.  aernd  OOtibei  3\.  1985.  the  Cofnmission  adopted  a  new  nj;c  9(49  CFR  1144  1  which  prowides 
lor  additional  nolica  in  the  case  at  canceHationB  under  49  US C.  10705<^:  W  Notification.  A  rail  carrier  propoaing  to  cancel  a  through  route  and/or  joint  rate  she! 
comply  wHh  ttw  requirements  of  49  U.SC.  I0762(c)<3)  and  l070Sa(f),  aa  appropriate,  and  49  CFR  1314.  and  shaN  give  ry>tKe  of  intent  to  make  such  a  canceSatnn 
45  daysphor  to  ttte  effective  date  of  the  canceSation.  For  canceHations  under  49  U  S.C.  10705(e),  the  45.day  period  must  consist  o(  at  least  a  2S-day  notce  of  mieni 
to  file  teSowod  by  a  20-day  tariff  filing  in  cofT^>liance  with  49  U.S.C  10762(c)(3). 

*(Worf(days). 


(c)  Workdays  means  all  days  except 
Saturdays,  Simdays,  and  all  federal 


holidays  observed  in  the  District  of 
Columbia. 


§1314.6    ICC  tariff  designation. 

(a)  Every  tariff  publication  shall  show 
an  authorized  tariff  designation 
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consisting  of:  (1)  Tha  characters  "IOC" 
immadiately  followed  by.  (2)  the 
assigned  alpha  coda  of  tha  catrier  or 
agent  issuing  the  publication:  (3)  tha 
tuiff  number  (selected  by  the  issuing 
carrier  or  agent)  to  distinguish  that 
publication  from  aD  other  publications 
filed  by  the  same  Issuing  carrier  or 
agent  Tariff  numbers  shall  not  exceed  7 
characters  consistina  of  not  mora  than  5 
digits  and  not  mora  man  2  letter 
suffixes. 

Examples: 

ICC  XXXX 100 
ICCXXXX2000 
ICC  XXX 1000-A 

Also  see  1 1S14.7. 

(b)  Alpha  codes  ara  assigned  to 
carrien  and  tariff  agents  t^  industry 
organizations  as  follows: 

Railroads:  Mr.  W.J.  Hardin.  Tariff 
Publishing  Officer.  North  Pacific  Coast 
Freight  Borean.  Padflc  Southooast 
Freight  Buraau.  TranaCmtinental 
Frei^t  Buraau.  Suite  115a  222  South 
Riverside  Plaxa.  Chicago.  IL  60006. 

Water  Canien:  Mr.  A.  Carling. 
Waterways  FMght  Bureau.  11720  IMggs 
Court.  Fairfax.  VA  2203a 

All  Others:  Messrs.  N.).  Zavolta  or 
P.O.  Levine.  National  Motor  Freight 
Traffic  Association.  Inc.  2200  Mill  Road. 
Alexandria.  VA  22314. 

(c)  Fees  may  be  assessed  to  carrien 
or  agents  by  the  industry  organizations 
assigning  codes,  but  may  not  exceed  the 
processing  costs.  Except  in  unusual 
circumstances,  and  for  compelling 
reasons,  industry  organizations  shall 
assign  only  one  unique  alpha  code  (not 
to  exceed  4  charactera)  to  carrien  or 
agents. 


f1314.7    MenMflcatlon oltartW I 

Every  publication  filed  with  the 
Commission  shall  include: 

(a)  The  ICC  tariff  designation  (see 
i  1314  J): 

(b)  The  name  of  the  issuing  carrier,  or 
its  tariff  agent: 

(c)  The  date(s)  on  which  the 
pubUcation  is  to  become  effective  (see 
11314.5). 

fl9l4.S   Statentent  of  laifff  appRoatton. 

Every  new  tariff  of  fint  issuance,  or 
complete  tariff  raissuance.  filed  with  tha 
Commission  shall  lead  with  a  "tide 
page?  which  shall: 

(a)  Comply  with  i  1314.7:  and 

(b)  provide  a  succinct  statement  of 
territorial  application,  mode  of  serving 
carrier(s).  type  of  rates,  and  description 
of  tariff  content 


(1)  Loeal.  all  SMtar  tncklead  distanoa  rates 
on  FREIGHT,  ALL  KINDS  ban  points  io  Ohio 
to  points  in  tha  United  SUtas. 

(2)  Joint  motor/watw  commodity  rate  in 
containerized  service  between  interior  points 
in  the  United  SUtes  and  ports  in  Puerto  Rico 
and  Hawaii;  and  governing  rales. 


provide  all  tariff  matter  relevant  to  diat 
request;  or,  at  its  option  a  carrier  may 
pnivide  a  formal  quotation  of  the 
applicable  tariff  rate  in  any  form  that  is 
clear  and  verifiable.  Reasonable  charges 
may  be  assessed  for  this  service. 


I1314J   NoMtaaioneftMlff 
natura  of  etantaa. 

Every  pubUcation  filed  with  the 
Commission  containing  tariff  changes 
shall  clearly  identify  such  dianges  and 
their  natura,  whether  an  increase  or 
decrease  in  sarvioe,  rates  or 
transportation  changes. 

11314.10  Special  netMeaUoa 
Every  tariff  pubUcation  containing 

matter  of  tha  nature  described  below 
shall  indicate  in  the  pubUcation  or  in  the 
accompanying  letter  of  transmittal  the 
relevant  decision,  order,  regulation, 
proceeding,  or  pertinent  section  of  the 
Act  as  weD  as  the  number  of  days 
notice  andiorized  or  required: 

(a)  Filed  in  compUance  with  a 
Conunission  decision  or  court  order 
(publication  reference); 

(b)  Filed  purauant  to  the  "zone  of  rate 
freedom"  provtoions  of  40  U.S.a  10708 
(d)(1).  (d)(3).  and  (d)(4)  (transmittal 
referance): 

(c)  Collectively  filed  general  increases 
or  rate  restructurings  under  the  MC-82 
procedures  for  motor  carrien  of 
iwoperty  ot  for  the  motor  transportation 
of  household  goods  as  defined  in 

i  1056.1(b)  (pubUcation  reference); 

(d)  Simiharges  or  joint  rate  or  route 
cancellations  filed  pursuant  to  the 
autiiority  of  49  U.S.C.  10705(e)  and 
10705a(fl  (pubUcation  reference); 

(e)  Collectively  filed  rates  for  motor 
common  carrien  of  passengen  filed 
puniiant  to  49  U.S.C  10708(e) 
(transmittal  reference). 

11314.11  PeetkigandpuMcacceasto 


(a)  Under  40  U.S.C  10762(a)(2)  of  the 
Act  and  §  1314.3(b)  of  this  section, 
carrien  are  required  to  provide  the 
means  for  public  inspection  of  their 
tariffs.  To  comply  with  this  requirement 
carrien  shaU  institute  practices  to 
satisfy  tariff  usen'  right  of  tariff 
inspection  (for  example,  a  tariff 
"subscription"  service).  Such  practices 
shaU  include  the  right  of  inspection  by 
any  party  during  normal  business  houn 
at  the  carrier's  principal  office  of  a 
complete  set  of  its  tariffs  (proposed  and 
effective)  and  those  taring  to  which  the 
carrier  is  a  party.  Any  equipment 
required  for  such  inspection  will  be 
made  avaUable  without  charge. 

(b)  Each  carrier,  must  within  20  days 
of  a  written  request  by  any  person. 


|1314.ia   [Reeervod] 

11314.13   PowaraofaHomayand 


(a)  Rates  and  services  of  a  carrier 
must  be  filed  in  a  tariff  issued  in  that 
carrier's  name;  or,  rates  and  services  of 
a  carrier  may  be  filed: 

(1)  In  an  agent's  tariff  when  the  carrier 
has  executed  a  power  of  attorney 
authorizing  that  individual  or  entity  to 
serve  as  its  tariff  agent;  or 

(2)  In  a  tariff  of  another  carrier  (or  its 
agent)  tlurough  issuance  of  a 
conciirrence  to  the  latter  carrier 
authorizing  the  tint  carrier's 
participation  in  Joint  rates  and  throu^ 
routes. 

U  two  or  more  carrien  execute 
powen  of  attorney  to  the  same  agent  It 
to  not  necessary  for  those  carrien  to 
exchange  concurrences.  Powen  of 
attorney  and  concurrences  ara  not  to  be 
filed  with  die  Commission  but  shaU  be 
provided  to  any  party  on  request 

(b)  Two  or  more  agents  may  jointly 
issue  a  single  tariff  if  each  agent  acts 
only  on  behalf  of  those  carrien  it 
represents  through  powen  of  attorney 
or  concurrences.  The  provisions  of 

i  1314.7  must  be  observed  for  each 
agent  joining  in  the  filing  of  the  single 
tariff. 

11314.14   Chawe  of  tariff  leeulnB  carrier 
or  aQent 

(a)  When  a  new  agent  is  appointed  to 
take  over  an  agency,  or  when  an 
alternate  agent  assimies  the  duties  of 
the  principal  agent  each  of  the 
superseded  agent's  effective  tariffs  shaU 
inunediately  be  amended  to  reflect  the 
change,  bearing  an  effective  date  the 
same  as  the  date  of  the  transfer.  In  the 
case  of  a  new  agent  this  may  only  occur 
after  one  or  mora  of  the  participating 
carrien  issues  a  power  of  attorney  to 
the  new  agent  and  revokes  the  previous 
power  of  attorney.  At  the  same  time,  aU 
affected  tariffs  wiU  be  amended  to 
reflect  the  new  powen  of  attorney,  and 
aU  carrien  who.  have  not  issued  them 
must  be  canceled  from  the  tariff. 

(b)  When  a  carrier's  name  is  lawfully 
changed,  or  operating  authority  is 
transferred  to  another  carrier,  at  a 
fiduciary  assumes  possession  and 
control  of  a  carrier's  property,  all 
affected  tariffs  must  be  amended  to 
reflect  the  change.  Regardless  of  the 
date  the  tariff  is  actually  filed,  the 
effective  date  for  a  name  change 
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amendment  is  the  date  the  name  change 
occvn.  The  effective  date  in  aU  other 
instances  is  die  date  of  consummation, 
or  the  date  set  by  the  Commission  or  a 
court. 

S  1314.15    Export  and  import  traffic  and 
loM  rates  with  ocean  carriers. 

(a)  Definitions.  The  term  "domestic 
carrier"  as  used  in  this  section  means  a 
common  carrier  by  rail,  motor,  water,  or 
fi«ight  forwarder  subject  to  the  Act 

(b)  Through  routes  and  Joint  rates.  (1) 
A  domestic  carrier  may  estabUsh  a 
through  route  and  joint  rate  with  a  non- 
vessel  or  vessel  operating  ocean  catrier 
for  the  transportation  of  property 
between  any  place  in  the  United  States 
and  any  place  in  a  foreign  country. 
Tariffs  for  such  service  shall  be  ^ed 
with  the  Commission  in  either  long  form 
or  abbreviated  form,  as  foUows: 

(2)  An  abbreviated  tariff  shall  refer  to 
a  specific  tarifi^s)  on  file  «vith  the 
Federal  Maritime  Commission  (FMC) 
containing  the  joint  through  rates  in 
which  the  domestic  carrier  participates, 
and  shall  be  filed  in  the  name  of  the 
domestic  carrier  or  its  publishing  agent 

(c)  Tan ff  Provisions.  (1)  Tariff  med 
with  the  Commission  under  the 
provision  of  paragraph  (bMl)  of  this 
section  shall  comply  with  aU  of  the  other 
reqidrements  of  this  part  Rail  carrien 
are  exempt  from  this  tariff  filing 
requirement  (see  49  CFR  1039.21).  The 
division  or  rate  to  be  received  by  the 
domestic  carrier  for  its  share  of  the 
revenue  covering  a  through  shipment  or 
aggregate  of  shipments  may,  but  need 
not  be  shown  in  the  tariff. 

(2)  Abbreviated  tariffs  filed  under  the 
provisions  of  paragraph  (b)(2)  of  this 
section  shall — ^when  read  in  conjimction 
with  referenced  FMC  tariffs — comply 
with  aU  other  requirements  of  this  part 

(3)  A  tariff  filed  in  the  name  of  a 
conference  need  not  show  "Agent"  after 
the  name  of  the  conference  unless  the 
conference  publishes  as  an  agent 

(d)  Changes  on  less  than  statutory 
notice.  (1)  Abbreviated  tariffs,  or 
amendments  thereto,  filed  under  the 
provisions  of  paragraph  (b)(2]  of  this 
section  may  be  filed  to  become  effective 
on  a  specified  date  on  not  less  than  one 
day's  notice. 

(2)  For  tariffs  filed  under  the 
provisions  of  paragraph  (b)(1)  of  this 
section  that  include  the  division  of  rate 
accruing  to  the  domestic  carrier,  the 
foUoMring  changes  may  be  published  by 
amendment  to  the  tariff  to  become 
effective  on  a  specified  date  not  prior  to 
the  date  filed  with  the  Commission: 

(i)  A  change  in  a  published  rate  or 
other  provision  which  results  in 
reduction  or  in  no  change  in  charges,  if 
there  is  no  change  in  the  separately 


stated  division  or  rate  accruing  to  the 
domestic  carrier  or  a  provision 
governing  or  affecting  that  division  or 
rate.  This  includes  a  rate  change  that 
results  in  lessening  or  canceling  a 
proposed  (published  but  not  yet 
effective)  increase;  and 

(ii)  The  estabUshment  of  a  rate  on  a 
specific  commodity  not  previously 
named  in  a  tariff  resulting  in  a  reduction 
or  no  change  in  charges. 

(3)  Changes  in  charges  for  terminal 
services,  canal  toUs,  or  other  additional 
charges  may  be  made  effective  upon  a 
specified  date  not  prior  to  the  date  filed 
with  the  Commission,  provided  the 
charges  are  not  under  the  control  of  the 
carrier  or  conference,  and  the  agency 
assessing  the  charges  to  the  carrier 
increases  the  charges  without  notice  or 
without  adequate  notice  to  the  carrier  or 
conference.  If  the  tariff  separately  states 
the  division,  rate,  or  charge  accruing  to 
the  domestic  carrier,  and  if  a  change 
occura  in  the  division,  rate,  or  diaige, 
the  amendment  shall  contain  a 
statement  explaining  the  change. 

(e)  Through  export  and  import  billing. 
Wh^  export  and  import  shipments  are 
forwarded  under  through  billing,  the 
through  bills  of  lading  shaU  deariy 
separate  the  liabiUty  of  the  domestic 
carrien  and  the  ocean  carriers.  The 
name  of  the  domestic  carrier  shaU 
appew  on  the  face  of  the  biU  of  lading 
when  that  carrier  originates  the 
shipment  Tariffs  that  provide  for  the 
use  of  a  specified  kind  of  biU  of  lading 
shaU  reproduce  aU  of  its  terms  and 
conditions. 

91314.16    Substitution  of  eervice. 

Paragraph  (a)  of  this  section  only 
appUes  to  property  carrien.  Paragraph 
(b)  of  this  section  only  appUes  to 
passenger  carrien.  Unless  otherwise 
noted,  this  section  may  not  be  used  in 
connection  with  joint  rates  and 
provisions  for  which  concurrences  are  in 
effect 

(a)  Substituted  service  may  be 
provided,  ff  a  rail,  water,  or  motor 
carrier  (hereafter  referred  to  as  Carrier 
A)  desires  to  have  the  option  of 
substituting  the  services  of  a  carrier  of  a 
different  transportation  mode  (hereafter 
referred  to  as  Carrier  B)  for  part  of  its 
movement  of  a  shipment  it  may  do  so  if: 

(1)  The  shipment  moves  on  the  biU  of 
lading  that  would  be  used  if  Carrier  A 
were  performing  the  service; 

(2)  Carrier  A  assumes  the 
responsibility  for  the  lading  while  it  is  in 
the  possession  of  Carrier  B:  and 

(3)  Movement  of  the  lading  has  been 
made  prior  to,  or  will  be  made 
subsequent  to,  the  service  performed  by 
Carrier  B. 


(b)  Passenger  ticket  arrangements. 
Provisions  may  be  pubUshed  affirming 
an  agreement  of  two  or  more  canien  for 
the  acceptance  by  one  carrier  of  a  ticket 
sold  over  the  route  of  another  carrier. 
The  carrien'  names  shall  be  shown, 
with  the  names  of  the  points  between 
which  the  tickets  will  be  honored,  and 
any  restrictions  or  exceptions  stated. 


S  1314.17    RalCeatrecovwyl 

Rail  carrien  or  their  agents  may 
publish  cost  recovery  tariffs  in  master 
tariff  format  to  provide  increases  in  raU 
rates  as  authorized  by  the  Commission 
under  Ex  Parte  No.  290  (Sub-No.  2), 
Railroad  Cost  Recovery  Procedures. 
The  increases  may  apply  to  joint  rates 
and  single-line  rates  to  the  extent 
adopted  by  individual  carrier*.  AD 
publications  may  be  filed  upon  1  day's 
notice,  with  2-year  expiration  dates. 
Annual,  accumidated  master  tariffs  may 
be  pubUshed  to  expire  no  later  than 
September  30  of  the  second  calendar 
year  following  the  year  in  which  the 
tariff  became  effective,  by  which  date 
all  increases  shaU  be  transferred  to  the 
base  tariffs.  Extension  of  any  expiration 
dates  may,  however,  be  requested.  The 
master  tariffs  may  not  be  amended 
except  that  new  or  reduced  provisions 
may  be  pidilished  upon  1  day's  notice. 

[FR  Doc.  8B-dl87  Hied  2-«-80;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

50CFRPart380 

[Docket  Na  70969-31541 

Antarctic  Marina  Lhring  Reaourcea 
Convention  Act  of  1984 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
United  States  Department  of  Commerce 
(Commerce). 
action:  Final  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  issues  this  fhial  rule  to 
implement  the  Antarctic  Marine  Living 
Resources  Convention  Act  of  1984  (Act) 
and  the  Convention  on  the  Conservation 
of  Antarctic  Marine  Living  Resources 
(Convention)  and  to  give  effect  to  the 
conservation  and  management  measures 
adopted  by  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (Commission]  established  by 
the  Convention.  This  rule  sets  forth:  (1) 
Permit  requirements,  permit  application 
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procedures,  and  record  keeping 
requirements  applicable  to  the 
harvesting  and  importing  into  the  United 
States  of  Antarctic  marine  living 
resources  by  entities  subject  to  United 
States  jurisdiction;  (2)  vessel  and  gear 
identification  and  gear  disposal 
requirements  applicable  to  vessels 
subject  to  United  States  jurisdiction  that 
harvest  Antarctic  marine  living 
resources;  (3)  communication  and 
boarding  equipment  required  to  be 
carried  by  such  vessels,  communication 
procedures,  and  actions  required  to  be 
taken  by  those  on  board  such  vessels  to 
facilitate  the  safe  boarding  and 
inspection  of  their  vessel  and  its  gear, 
equipment  records,  and  harvested 
resources,  and  requirements  applicable 
to  the  on  board  storage  of  Antarctic 
marine  living  resources;  and  (4) 
prohibitions  and  penalties  appUcable  to 
the  harvesting  and  importing  of 
Antarctic  marine  living  resources, 
■mcnvi  OA-n:  March  13. 1980. 
adomm:  a  copy  of  the  enviroimiental 
assessment  may  be  obtained  from  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  Room  9334. 1335  East-West 
Midway.  Silver  Spring.  Maryland  209ia 
TOR  RMTim  MTOMIATION  CONTACT: 

Robin  Tattle.  International  Science. 
Development  and  Polar  Afiairs  Division, 
Office  of  International  Affairs,  NMFS, 
NOAA.  Room  724a  1335  East-West 
Highway,  Silver  Spring.  Maryland  20910 
(301-427-2282). 

•UPPiOKNTAIIV  WFOWiATIOIl  Although 
implementation  of  the  Act  Is  a  foreign 
affairs  function  exempt  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  5  U.S.C 
553,  the  Secretary  decided  to  provide  the 
public  with  an  opportunity  to  conunent 
on  the  subject  matter  of  this  rule.  As  a 
result  this  rule  was  published  as  a 
proposed  rule  in  the  Federal  Regbter  on 
March  17, 1988  [53  FR  8784]. 

No  comments  were  received  bom  the 
general  public.  The  Department  of 
Interior  (DOI)  inquired  whether 
Antarctic  marine  living  resources 
incidentally  taken  in  the  course  of 
exploratory  drilling  or  dredging  by  the 
United  States  Geological  Survey  would 
constitute  harvesting  or  an  associated 
activity  requiring  a  harvesting  permit 
DOI  was  informed  that  it  would  if  during 
the  drilling  or  dredging  the  resource  is 
reduced  to  possession. 

Despite  the  fact  that  no  public 
comments  were  received  the  text  of  the 
final  rule  differs  somewhat  from  that 
which  was  proposed.  Review  of  the 
proposed  nile  indicated  that  while  its 
substance  was  essentially  sound  further 
editing  and  reorganization  of  the 
regulatory  text  was  warranted  to  mrke 


the  rule  easier  to  understand  and  less 
complex.  Thus,  additional  definitions 
were  added,  explanations  and 
requirements  only  found  in  the  various 
application  and  permit  forms  were 
incorporated  directly  into  the  regulatory 
text  and  the  procedure  for  amending 
permits  was  revised  to  make  it  less 
complex  and  less  burdensome.  Relevant 
addresses  were  also  updated. 

The  final  rule  amends  the  regulations 
implementing  the  Convention  and  the 
Act  (50  CFR  Part  380]  to  implement 
those  portions  of  the  Convention  and 
Act  not  previously  implemented  and  to 
give  effect  to  the  conservation  and 
management  measures  adopted  by  the 
Commission  by  imposing  gear  and 
vessel  identification,  gear  disposal, 
harvesting  and  importing  permit  record 
keeping,  and  other  requirements. 

In  general,  the  rule  requires  vessels 
subject  to  United  States  jurisdiction  that 
harvest  Antarctic  marine  living 
resources  to  obtain  a  harvesting  permit 
bom  the  NMFS  unless  the  person 
conducting  the  harvesting  has  an 
individual  permit  (defined  in  50  CFR 
380.2  as  National  Science  Foundation 
permit  or  award  letter  authorizing  the 
harvest  or  a  marine  mammal  or 
endangered  species  permit  authorizing 
the  harvest).  Resources  harvested  under 
a  United  States  issued  permit  [i.e.,  a 
harvest  permit  or  an  individual  permit) 
are  allowed  entry  into  the  United  States 
if  accompanied  by  the  permit  or  a  copy 
thereof.  Resources  harvested  by  entities 
not  subject  to  United  States  jurisdiction, 
and  therefore  not  harvested  pursuant  to 
a  United  States  issued  permit  also  are 
allowed  entry  into  the  United  States  if 
such  harvesting  will  meet  or  met  the 
requirements  of  the  Act  and  did  not  or 
will  not  violate  any  conservation 
measure  in  force  with  respect  to  the 
United  States  under  the  Convention  or 
the  Act  or  violate  any  of  the  Act's 
implementing  regtilations  (50  CFR  Part 
380)  including  resource  management 
measures  contained  therein.  A  NMFS 
issued  import  permit  or  copy  thereof  is 
required  to  accompany  such  an  import 
as  proof  that  the  foreign  harvested 
resources  met  such  requirements.  In  no 
event  may  a  marine  mammal  be 
imported  into  the  United  States  unless 
authorized  and  accompanied  by  an 
import  permit  issued  under  the  Marine 
Mammal  Protection  Act  and/ or  the 
Endangered  Species  Act  of  1973. 

Specifically,  the  final  rule  amends  the 
definition  subsection  of  the  regulations, 
50  CFR  380.2.  by  adding  definitions  for 
the  terms  "harvesting  permit",  "import 
permit",  "harvesting  vessel  certificate". 
'  and  "import  ticket". 

The  final  rule  adds  nine  new 
subsections  to  Part  380.  New  {  380.3  sets 


forth  the  relationship  of  the  Convention. 
Act,  and  regulations  to  other  treaties, 
conventions,  laws,  and  regulations. 
Basically,  the  Convention.  Act  and 
regulations  are  in  addition  to  and  do  not 
supplant  or  preempt  any  other 
appUcable  treaties,  conventions,  laws, 
or  regulations. 

New  §  380.4  requires  every  vessel 
subject  to  the  jurisdiction  of  the  United 
States  which  attempts  to  reduce  or 
reduces  any  Antarctic  marine  living 
resource  to  possession  to  have  a 
harvesting  permit  authorizing  the 
attempt  or  reduction,  unless  the  attempt 
or  reduction  occurs  during  recreational 
fishing  or  is  covered  by  an  individual 
permit 

An  application  available  upon  request 
to  the  Assistant  Administrator  must  be 
submitted  for  each  vessel  for  which  a 
harvesting  permit  is  requested  at  least 
90  days  before  the  date  anticipated  for 
the  beginning  of  harvesting. 

The  Assistant  Administrator  will 
issue  a  harvesting  permit  to  a  vessel 
upon  determining  that  the  harvesting 
described  in  the  application  will  meet 
the  requirements  of  the  Act  and  will  not 

(1)  Decrease  the  size  of  any  harvested 
population  to  levels  below  those  which 
ensure  its  stable  recruitment; 

(2)  Upset  the  ecological  relationships 
between  harvested,  dependent  and 
related  populations  of  Antarctic  marine 
living  resources  and  the  restoration  of 
depleted  populations  to  levels  that  wiU 
ensure  stable  recruitment 

(3)  Cause  changes  or  increase  the  risk 
of  changes  in  the  marine  ecosystem 
which  are  not  potentially  reversible  over 
two  or  three  decades; 

(4)  Violate  established  management 
measures  established  by  the  regulations; 
or 

(5)  Violate  any  other  conservation 
measures  in  force  with  respect  to  the 
United  States  under  the  Convention  or 
the  Act 

Each  harvesting  vessel  must  either 
have  on  board  an  up-to-date  copy  of  its 
harvesting  permit  or  an  up-to-date 
harvesling  vessel  certificate.  A 
harvesting  vessel  certificate  is  a 
certificate  available  from  the  Assistant 
Administrator  to  be  filled  out  by  the 
vessel  operator  with  the  information 
contained  in  the  vessel's  harvesting 
permit.  The  reason  for  allowing  a 
certificate  filled  out  by  the  vessel  owner 
or  operator  to  be  carried  on  board  and 
displayed  in  lieu  of  the  actual  permit  is 
to  facilitate  the  remote  Antarctic  fishery. 
While  the  information  contained  in  the 
permit  and  in  any  permit  amendments 
can  be  transmitted  easily  via 
radiotelephone  or  radiotelegraph, 
physical  delivery  of  the  original  issued 
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permit  or  permit  amendment  would  be 
often  next  to  impossible.  Hie 
information  in  the  actual  permit  is  what 
the  operator  of  the  vessel  needs  to  know 
and  what  enforcement  agents  need  to 
see. 

The  owner  or  operator  of  a  vessel 
which  has  been  issued  a  harvesting 
permit  is  required  to  report  to  the 
Assistant  Administrator  any  change  in 
previously  submitted  information  other 
than  a  proposed  diange  in  the  location, 
manner,  or  amount  of  harvesting  within 
15  days  of  the  change.  Based  on  such 
reported  information,  the  Assistant 
Administrator  may  revise  the  permit. 

Any  changes  in  the  location,  maimer, 
or  amount  of  harvesting  must  be 
proposed  to  the  Assistant  Administrator 
and  may  not  be  undertaken  unless 
authorized  by  the  Assistant 
Administrator  throng  a  permit  revision 
or  issuance  of  a  new  permit  If  a 
requested  change  in  the  k>cation. 
manner,  or  cmiount  of  harvesting  could 
significantly  affect  die  status  of  any 
Antarctic  marine  living  resource,  the 
Assistant  Administrator  will  treat  the 
requested  change  as  an  applitatian  for  a 
new  permit 

The  Assistant  Adminislratw  may 
revise  any  permit  to  impose  additional 
conditions  and  restrictions  on  the 
harvesting  vessel  as  necessary  to 
achieve  the  purposes  of  the  Convention 
or  the  Act  Further,  a  permit  may  be 
revised,  suspended,  or  revoked  if  the 
harvesting  vessel  is  involved  in  the 
commission  of  any  violation  of  its 
permit  the  Act  or  the  implementing 
regulations. 

Section  380.5  allows  any  Antarctic 
marine  living  resource  entry  into  the 
United  States  if  its  harvest  is  authorized 
by  a  United  States  issued  pennit  [i.e.,  an 
individual  permit  or  a  harvesting 
permit).  The  harvesting  permit  the 
harvesting  vessel  certificate,  or  the 
individual  permit  or  a  copy  of  any 
thereof,  must  accompany  the  import 
Resources  harvested  by  entities  not 
subject  to  United  States  jurisdiction  and 
thus  not  harvested  under  a  United 
States  issued  permit  also  are  allowed 
entry  into  the  United  States  if  such 
harvesting  met  or  will  meet  the 
requirements  of  the  Act  and  did  not  or 
will  not  violate  any  conservation 
measure  in  force  with  respect  to  the 
United  States  under  the  Convention  or 
the  Act  or  violate  any  of  the  Act's 
implementing  regulations  (50  CFR  Part 
380)  including  resource  management 
measures  contained  therein.  A  NMFS 
issued  import  permit  or  copy  thereof  is 
required  to  accompany  such  an  import 
as  proof  that  the  foreign  harvested 
resources  met  such  requirements. 
Further,  the  importer  is  required  to 


complete  and  return  to  the  Assistant 
Administrator,  no  later  than  10  days 
after  the  date  of  the  importation,  an 
import  ticket  reporting  the  importation. 
In  no  event  may  a  marine  mammal  be 
in^jorted  into  the  United  States  unless 
authorized  and  accompanied  by  an 
import  permit  issued  under  the  Marine 
Mammal  Protection  Act  and/or  the 
Endangered  Species  Act  of  1973. 

An  application  available  upon  request 
to  the  Assistant  Administrator  must  be 
submitted  for  each  import  permit 
requested  at  least  30  days  before  the 
anticipated  date  of  importation.  Blank 
import  tickets  will  be  attached  to  the 
permit  Additional  blank  import  tickets 
are  available  bom  the  Assistant 
Administrator. 

The  use  of  import  tickets  referencing  a 
pre-issued  import  permit  facilitates 
expeditious  imports  while  allowing 
NMFS  to  monitor  what  is  actually 
imported  versus  what  is  requested  in  the 
permit  api^catioiL 

Any  entity  issued  an  import  pennit 
must  report  to  the  Assistant 
Administrator  any  changes  in  previously 
submitted  information.  Any  changes 
that  would  not  result  in  a  change  in  the 
importation  authorized  by  the  permit 
must  be  reported  on  the  import  ticket 
required  to  be  submitted  to  the 
Assistant  Administrator  no  later  than  10 
days  after  the  date  of  importation.  Any 
changes  that  would  result  in  a  change  in 
the  io^rtation  authorized  by  the  permit 
such  as  country  of  origin,  type  and 
quantity  of  the  resource  to  be  imported, 
and  Convention  statistical  subarea  bom 
which  the  resource  was  harvested,  must 
be  proposed  to  the  Assistant 
Administrator  and  may  not  be 
undertaken  unless  authorized  by  the 
Assistant  Administrator  by  a  permit 
revision  or  new  permit 

An  import  permit  may  be  revised, 
suspended,  or  revoked  based  upon 
information  subsequentiy  reported  or 
based  upon  a  violation  of  the  permit  the 
Act  or  die  regulations. 

If  Antarctic  marine  living  resources 
are  imported  into  the  United  States 
unaccompanied  by  a  permit  or  copy 
thereof  authorizing  their  import,  the 
importer  must  either  abandon  the 
resources,  waive  claim  to  the  resources, 
or  place  the  resources  into  a  bonded 
warehouse  and  while  attempt  to  obtain 
a  permit  authorizing  their  import  If 
within  60  days  of  such  resources  being 
placed  into  a  bonded  warehouse  the 
District  Director  of  the  United  States 
Customs  Service  receives 
documentation  that  import  of  the 
resources  into  the  United  States  is 
authorized  by  a  pennit  the  resources 
will  be  allowed  entry.  If  documentation 
of  a  permit  is  not  presented  within  60 


days,  the  importer's  claim  to  the 
resources  will  be  deemed  waived. 

New  S  380.6  establishes  reporting  and 
record  keeping  requirements.  A  logbook 
covering  each  day  of  fishing  is  required 
to  be  kept  for  eadi  vessel  Information 
required  to  be  kept  includes  vessel 
particulars  and  fishing  effort  (date, 
vessel  location,  weather,  master  trawl  or 
set  number,  gear  type,  set  and  haul 
information,  and  mesh  size)  and  catch 
(species,  trawl  or  set  toimage.  any 
marine  mammals  taken,  and  discards). 
The  logbook  must  be  made  available  for 
inspection  upon  the  request  of  an 
authorized  officer  and  a  copy  of  the 
book  must  from  time  to  time,  be 
submitted  to  the  Assistant 
Administrator.  A  permit  may  impose 
additional  record  l^eeping  and  reporting 
requirements. 

Section  380.7  establishes  vessel  and 
gear  identification  requirements. 
Deployed  fishing  gear  which  is  not 
physically  and  continoously  attached  to 
a  harvesting  vessel  must  be  cleariy 
mariced  at  the  surface  with  a  buoy 
displaying  the  vessel  identification  of 
the  harvesting  vessel  to  which  the  gear 
belongs,  a  light  visible  for  two  miles  at 
night  in  good  visibility,  and  a  radio 
buoy.  Deplojred  longlines,  strings  of 
traps  or  pots,  and  gdlnets  must  be 
marked  with  a  buoy  at  each  terminal 
end.  Trawl  codends  passed  from  one 
vessel  to  another  are  considered 
continuously  attached  gear  and  do  not 
have  to  be  marked. 

New  S  380.8  sets  forth  vihat 
equipment  must  be  carried  on  board  a 
harvesting  vessel  and  what  owners, 
operators,  and  persons  aboard  a  vessel 
must  do  to  facilitate  enforcement  qf  the 
Act  its  implementing  regulations,  and 
applicable  permits. 

Each  harvesting  vessel  must  be 
equipped  with  a  VHF-FM 
radiotelephone  station  located  so  that  it 
may  be  operated  bom  the  wheelhouse. 
The  vessel  operator  is  required  to 
maintain  a  continuous  listening  watch 
on  chaimel  16  (156.8  mHz).  Each  vessel 
also  must  be  equipped  with  a 
radiotelegraph  station  capable  of 
communicating  via  500  kHz 
radiotelegraphy  and  at  least  one 
working  frequency  between  405  kHz  and 
535  kHz,  and  a  radiotelephone  station 
capable  of  communicating  via  2182  kHz 
radiotelephony.  The  vessel  operator  is 
required  to  monitor  and  be  ready  to 
communicate  via  500  kHz  radiotelegraph 
and  2182  kHz  radiotelephone  each  day 
from  0800  GMT  to  0830  GMT  and  2000  to 
2030  GMT,  and  in  preparation  for 
boarding. 

Upon  being  approached  by  a  Coast 
Guard  vessel  or  aircraft  or  other  vessel 
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or  aircraft  with  an  authorized  officer 
aboard,  the  operator  of  any  harvesting 
vessel  subject  to  United  States 
jurisdiction  must  be  alert  for 
communications  conveying  enforcement 
instructions.  The  enforcement  unit  may 
conununicate  by  channel  16  VHF-FM 
radiotelephone,  2182  kHz 
radiotelephone,  500  kHz  radiotelegraph, 
message  block  from  an  aircraft,  flashing 
light  or  flag  signals  from  the 
International  Code  of  Signals,  hand 
signals,  placard,  loudhaUer,  or  other 
appropriate  means.  If  the  operator  of  a 
vessel  does  not  understand  a  signal 
from  an  enforcement  unit  and  is  unable 
to  obtain  clarification  by  radiotelephone 
or  other  means,  the  operator  is  required 
to  consider  the  signal  to  be  a  command 
to  stop  the  vessel  instantly. 

A  vessel  signaled  for  boarding  must 
stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  maintain 
the  safety  of  the  harvesting  vessel  and 
facilitate  boarding  by  the  authorized 
officer  and  the  boarding  party. 
Authorized  enforcement  officers  and 
boarding  parties  must  be  provided  a 
safe  pilot  ladder  securely  attached  to 
the  harvesting  vessel 

The  owner  and  operator  of  each 
harvesting  vessel  must  provide 
audiotized  officers  access  to  all  spaces 
where  work  is  conducted  or  business 
papers  and  records  are  prepared  or 
stored.  Authorized  officers  most  be 
provided  all  records  and  documents 
pertaining  to  the  fishing  activities  of  the 
vessel  including  but  not  limited  to 
production  records,  fishing  logs, 
navigation  logs,  transfer  records, 
product  receipts,  cargo  stowage  plans  or 
records,  draft  or  displacement 
calculations,  customs  documents  or 
records,  and  an  accurate  hold  plan 
reflecting  the  current  structure  of  the 
vessel's  storage  and  factory  spaces. 

Non-resource  items  may  not  be 
stowed  beneath  nor  covered  by  stored 
Antarctic  marine  living  resources,  unless 
required  to  maintain  the  stability  and 
safety  of  the  vessel  Non-resource  items 
include,  but  are  not  limited  to,  portable 
conveyors,  exhaust  fans,  ladders,  nets, 
fuel  bladders,  extra  bin  boards,  or  other 
movable  non-resource  items.  These  non- 
resource  items  may  be  in  a  resource 
storage  space  when  necessary  for  the 
safety  of  the  vessel  or  crew  or  for  the 
storage  of  the  items.  Lumber,  bin  boards, 
or  other  dunnage  may  be  used  for 
shoring  or  bracing  of  product  to  ensure 
the  safety  of  crew  and  to  prevent 
shifting  of  cargo  within  the  space. 

New  I  380.9  establishes  gear  disposal 
requirements.  The  operator  of  a  vessel 
may  not  diunp  over  board,  jettison  or 
otherwise  discard  any  article  or 
substance  which  may  interfere  with 


other  fishing  vessels  or  gear,  or  which 
may  catch  fish  or  cause  damage  to  any 
marine  resource,  including  marine 
mammals  and  birds,  except  in  cases  of 
emergency  involving  the  safety  of  the 
ship  or  crew,  or  as  specifically 
authorized  by  communication  from  the 
appropriate  Coast  Guard  commander  or 
authorized  officer.  These  articles  and 
substances  include  but  are  not  limited  to 
fishing  gear,  net  scraps,  bale  straps, 
plastic  bags,  oil  drums,  petroleum 
containers,  oil,  toxic  chemicals  or  any 
manmade  items  retrieved  in  a 
harvesting  vessel's  gear.  Further,  fishing 
gear  may  not  be  abandoned  in 
Convention  waters. 

New  {  380.10  makes  it  unlawful  for 
any  person  to: 

(1)  Reduce  to  possession  or  attempt  to 
reduce  to  possession  any  Antarictic 
marine  living  resources  without  a  permit 
authorizing  such  activity; 

(2)  Import  into  the  United  States  any 
Antarctic  marine  living  resources 
without  a  permit  authorizing  their 
importation: 

(3)  Engage  in  harvesting  or  other 
associated  activities  in  violation  of  the 
provisions  of  the  Convention  or  in 
violation  of  a  conservation  measure  in 
force  with  respect  to  the  United  States 
under  Article  DC  of  the  Convention; 

(4)  Ship,  transport,  offer  for  sale,  sell, 
purchase,  import  export  or  have 
custody,  control  or  possession  of,  any 
Antarctic  marine  living  resource  which 
he  knows,  or  reasonably  should  have 
known,  was  harvested  in  violation  of  a 
conservation  measure  in  force  with 
respect  to  the  United  States  under 
article  EX  of  the  Convention  or  in 
violation  of  any  applicable  regulation, 
without  regard  to  the  citizenship  of  the 
person  that  harvested,  or  vessel  that 
was  used  in  the  harvesting  of,  the 
Antarctic  marine  living  resource; 

(5)  Refuse  to  allow  any  authorized 
officer  to  board  a  vessel  of  the  United 
States  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  for  the 
purpose  of  conducting  any  search  or 
inspection  in  connection  with  the 
enforcement  of  the  Act  or  any  regulation 
or  permit  issued  under  the  Act; 

(6)  Resist  a  lawful  arrest  or  detention 
for  any  act  prohibited  by  the  Act  or  any 
regulation  or  permit  issued  under  the 
Act; 

(7)  Assault  resist  oppose,  impede, 
intimidate  or  interfere  with  an 
authorized  officer  in  the  conduct  of  any 
boarding,  inspection,  or  search  in 
connection  with  the  enforcement  of  the 
Act  or  any  regulation  or  permit  issued 
under  the  Act 

(8)  Interfere  with,  delay,  or  prevent  by 
any  means  the  api»ehension.  arrest  or 
detention  of  another  person,  with  the 


knowledge  that  such  other  person  has 
conunitted  any  act  prohibited  by  the  Act 
or  any  regulation  or  permit  issued  under 
the  Act 

(9)  Use  any  vessel  to  engage  in 
harvesting  after  the  revocation,  or 
during  the  period  of  suspension,  of  an 
applicable  permit  issued  under  the  Act    ' 

(10)  Fail  to  identify,  falsely  identify, 
faU  to  properly  maintain,  or  obscure  the 
identification  of  a  harvesting  vessel  or 
its  gear  as  required  by  the  regulations; 

(11)  Falsify  or  fail  to  make,  keep, 
maintain,  or  submit  any  record  or  report 
required  by  the  regulations; 

(12)  Fish  in  a  closed  area; 

(13)  Trawl  with  a  mesh  size  In  any 
part  of  the  trawl  net  smaller  than  that 
allowed  for  any  directed  fishing  for 
Antarctic  finfishes  as  specified  in  the 
regulations; 

(14)  Use  any  means  or  device  which 
would  reduce  the  size  or  obstruct  the 
opening  of  the  trawl  meshes  specified  in 
Uie  regulations; 

(15)  Possess  fish  in  violation  of  ttw 
catch  limit  specified  in  the  regulations; 

(16)  Discard  netting  or  other 
substances  in  the  Convention  Area  in 
violation  of  the  regulations;  or 

(17)  Violate  or  attempt  to  violate  any 
provision  of  the  Act  or  any  regulation  or 
permit  issued  tmder  the  Act 

New  {  380.11  warns  that  any  person 
or  harvesting  vessel  found  to  be  in 
violation  of  the  Act  or  any  regulations  or 
permit  issued  under  the  Act  will  t>e 
subject  to  the  civil  and  caiminal  penalty 
provisions  and  forfeiture  provisions 
prescribed  in  the  Act  the  regulations 
setting  forth  applicable  civil  procedures 
(15  CFR  Part  904),  and  other  applicable 
laws. 

Classification 

The  Secretary  of  Commerce  has 
determined  that  this  rule  is  necessary  to 
implement  the  Act  and  the  Convention 
and  to  give  efiect  to  the  conservation 
and  management  measures  adopted  by 
the  Commission  and  agreed  to  by  the 
United  States. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator)  prepared  an 
environmental  assessment  for  this  rule 
under  Executive  Order  12114  and  the 
Administrator  concluded  that  there  will 
be  no  significant  impact  on  the 
environment  as  a  result  of  the  rule. 

This  action  is  exempt  from  Executive 
Order  12291  and  section  553  of  the 
Administrative  Procedure  Act  because  it 
involves  a  foreign  affairs  function  of  the 
United  States.  Because  notice  and 
comment  rulemaking  is  not  required  for 
this  rule,  the  Regulatory  Flexibility  Act 
does  not  apply:  therefore,  a  regulatory 
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flexibility  analysis  was  not  prepared.  At 
present  there  are  no  vessels  subject  to 
United  States  jurisdiction  harvesting 
Antarctic  marine  living  resources  for 
commercial  purposes  within  the  area  to 
which  these  regulations  apply. 
Presently,  the  only  Antarctic  resources 
being  harvested  by  vessels  subject  to 
the  jtuisdiction  of  the  United  States  are 
those  being  taken  as  scientific 
specimens  under  National  Science 
Foundation  permits  or  by  the  United 
States  Antarctic  Marine  Living 
Resources  directed  research  program. 
Accordingly,  these  regulations  should 
not  have  an  incremental  economic 
impact  on  United  States  vessels 
harvesting  or  performing  associated 
activities  in  the  Convention  area. 

Subsequent  to  these  regulations  being 
proposed,  some  Antarctic  marine  living 
resources  harvested  by  vessels  not 
subject  to  United  States  jurisdiction 
have  been  imported  into  the  United 
States.  However,  the  incremental 
economic  impact  on  importers  of  the 
import  permit  and  reporting 
requirements  established  by  these 
regulations  will  be  minor. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  The  collection  of 
information  has  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  Control  Number  0648- 
0194.  This  authorization  expires 
February,  1991. 

The  aimual  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  six  hours  per 
harvester  and  one  and  three-quarter 
hours  per  importer,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  Robin  Tuttle,  International 
Science,  Development  and  Polar  Affairs 
Division,  Office  of  International  Affairs, 
NMFS,  NOAA,  Room  7240, 1335  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington, 
DC  20503. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12812. 


List  of  SubjecU  in  50  CFR  Part  380 

Antarctic  Fish  and  Wildlife. 
Reporting  and  record  keeping 
requirements. 

Dated:  Feburary  e,  1980. 
James  W.  Brennan, 

Assistant  Administrator  for  Fisheries. 

For  the  reasons  set  out  in  the 
preamble  of  this  rule,  50  CFR  Part  380  is 
amended  as  follows: 

PART  380— ANTARCTIC  MARINE 
UVINQ  RESOURCE  CONVENTION  ACT 
OF  1984 

1.  The  authority  citation  for  Part  380 
continues  to  read  as  follows: 

Authority:  16  U.S.C  2431  et  seq. 

Z.  Section  380.2  is  amended  by 
revising  the  definition  "Assistant 
Administrator"  and  adding  the 
definitions  "Harvesting  permit". 
Harvesting  vessel  certificate",  Import 
permit"  and  "import  ticket"  to  read  as 
follows: 

S380.2    DeflnMons. 


Assistant  Administrator  means  the 
Assistant  Administrator  for  Fisheries, 
National  Oceanic  and  Atmospheric 
Administration,  or  a  designee.  Address: 
Room  9334, 1335  East- West  Highway, 
Silver  Spring,  Maryland  20910. 

*  •        •        *        * 

Harvesting  permit  means  a  permit 
issued  under  50  CFR  380.4  to  a  vessel 
subject  to  the  jurisdiction  of  the  United 
States  authorizing  the  harvest  of 
Antarctic  marine  living  resources  in 
accordance  with  the  terms  of,  and 
conditions  and  restrictions  contained  in, 
such  permit  Such  a  permit  also 
authorizes  the  import  into  the  United 
States  of  Antarctic  marine  living 
resources  harvested  in  accordance  with 
the  terms  of,  and  conditions  and 
restrictions  contained  in,  the  permit. 
***** 

Harvesting  vessel  certificate  means  a 
blank  certificate  furnished  by  the 
Assistant  Administrator,  which  if 
completed  by  the  owner  or  operator  of  a 
vessel  issued  a  harvesting  permit  under 
50  CFR  380.4,  may  serve  in  lieu  of  the 
actual  permit  for  on  board  display  and 
importing  purposes.  The  information 
entered  on  the  certificate  must  be 
revised  appropriately  by  the  vessel 
owner  or  operator  upon  notification  of 
any  modifications  or  revisions  to  the 
permit 

*  •       •       •       • 

Import  permit  means  a  permit  issued 
under  50  CFR  38a5  authorizing  the 
'import  into  the  United  States  of 
Antarctic  marine  living  resoiut^s  diat 


were  harvested  by  vessels  not  subject  to 
the  jurisdiction  of  the  United  States  and, 
thus,  were  not  harvested  under  a  United 
States  permit  (i.e.,  a  harvesting  permit 
or  an  individual  permit]  authorizing  the 
harvest  of  such  resources. 

Import  ticket  means  a  blank  ticket  . 
furnished  by  the  Assistant 
Administrator  which  the  importer  of  any 
Antarctic  marine  living  resource 
imported  pursuant  to  an  import  permit 
issued  under  50  CFR  380.5  must 
complete  and  return  to  the  Assistant 
Administrator  no  later  than  10  days 
after  the  date  of  the  importation. 

4.  The  text  of  Sf  380.3  through  380.11 
is  added  to  Subpart  A  to  read  as 
follows: 

90B.3    weiBBonsiMp  loomer  iremss, 
eonvanUoiw,  laws,  and  reguMions. 

(a)  Other  conventions  and  treaties  to 
which  the  United  States  is  a  party  and 
other  Federal  statutes  and  implementing 
regulations  may  impose  additional 
restrictions  on  the  harvesting  and 
importation  into  the  United  States  of 
Antarctic  marine  living  resources. 

(b)  The  Antarctic  Conservation  Act  of 
1978  (16  U.S.C.  2401  et  seq.]  implements 
the  Antarctic  Treaty  Agreed  Measures 
for  the  Conservation  of  Antarctic  Fauna 
and  Flora  (12  U.S.T.  794).  The  Antarctic 
Conservation  Act  and  its  implementing 
regulations  titled  "Conservation  of 
Antarctic  Animals  and  Plants"  (45  CFR 
Part  670)  apply  to  certain  defined 
activities  of  United  States  citizens  south 
of  60  *S.  latitude. 

(c)  The  Marine  Mammal  Protection 
Act  of  1972  (16  U.S.C.  1361  et  seq.),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.],  the  Migratory  Bird 
Treaty  Act  (16  U.S.C.  701  et  seq.],  and 
their  implementing  regulations  also 
apply  to  the  harvesting  and  importation 
of  Antarctic  marine  living  resources. 

}  380.4    Harvesting  permits. 

(a)  General.  (1)  Every  vessel  subject 
to  the  jiuisdiction  of  the  United  States 
which  attempts  to  reduce  or  reduces  any 
Antarctic  marine  living  resource  to 
possession  must  have  a  harvesting 
permit  authorizing  the  attempt  or 
reduction,  unless  the  attempt  or 
reduction  occurs  during  recreational 
fishing  or  is  covered  by  an  individual 
permit  Boats  launched  fixim  a  vessel 
issued  a  harvesting  permit  do  not 
require  a  separate  permit  but  are 
covered  by  the  permit  issued  the 
laundiing  vessel.  Any  enforcement 
action  which  results  from  the  activities 
of  a  launched  boat  will  be  taken  against 
the  launching  vessel 
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(Z)  Pefmita  iMued  under  this  a«ctiaa 
do  not  •utfaorixs  ve»Ml«  or  perton* 
aubiect  to  the  iuri«dictkm  of  the  Unitad 
States  to  haraM.  capture,  hann.  kill 
harvest,  or  import  marine  mammals.  No 
marine  mammals  may  be  taken  in  the 
course  of  commercial  fishing  operations 
unless  the  taking  is  allowed  uiuier  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C  1301  et  aeq.)  and/or  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseg.)  pursuant  to  an 
exemption  or  permit  granted  by  the 
appropriate  agency. 

(b)  Reaponaibility  of  owners  and 
operators.  (1)  The  owners  and  operators 
of  each  harvesting  vessel  are  jointly  and 
severally  responsible  for  compliance 
with  the  Act  this  part  and  any  permit 
issued  under  the  Act  and  this  part 

(2)  The  owners  and  operators  of  each 
such  vessel  are  responsible  for  die  acts 
of  their  employees  and  agents 
constituting  violations,  regardless  of 
whether  the  specific  acts  were 
authorised  or  forbidden  by  the  owners 
or  operators,  and  regardless  of 
knowledge  oonoeming  their  occurrence. 

(3)  The  owner  of  soch  vessel  most 
report  any  sale,  change  in  ownership,  or 
other  disposition  of  the  vessel  to  the 
Assistant  Administrator  within  15  days 
of  the  occurrence. 

(c)  AppUcaUoa.  Application  forms  for 
harvesting  permits  are  available  &om 
the  Assistant  Administrator.  A  separate 
fully  completed  and  accurate 
applicatiao  most  be  submitted  for  each 
vessd  for  which  a  harvesting  permit  is 
requested  at  least  90  days  before  the 
date  anticipated  for  tibe  beginning  of 
harvesting. 

{d]lMsaanoe.  The  Assistant 
Adaiinislrator  may  issue  a  harvesting 
permit  to  a  vessel  if  the  Assistant 
Administrator  determines  that  die 
harvesting  described  in  the  application 
will  meet  the  requirements  of  the  Act 
andwdllnot 

(1)  Decrease  the  size  of  any  harvested 
population  to  levels  below  those  w^ch 
ensure  its  stable  recruitment.  For  this 
purpose,  the  Convention  recommends 
that  its  size  not  be  allowed  to  fall  below 
a  level  close  to  that  which  ensures  the 
greatest  net  annual  increment 

(2)  Upset  the  ecological  relationships 
between  harvested,  dependent  and 
related  populations  of  Antarctic  marine 
living  resources  and  the  restoration  of 
depleted  populations  to  levels  that  will 
ensure  stable  recruitment 

(3)  Cause  changes  or  increase  the  risk 
of  changes  in  the  marine  ecosyston 
which  are  not  potentially  reversible  over 
two  or  three  decades,  taking  taito 
account  the  state  of  available 
knowledge  of  die  direct  and  indirect 
impact  of  harvesting,  the  effect  of  the 


introduction  of  alien  species,  the  effects 
of  associated  activities  on  the  marine 
ecosystem  and  of  the  effects  of 
environmental  changes,  with  the  aim  of 
making  possible  the  sustained 
conservation  of  Antarctic  marine  living 
resources: 

(4)  Violate  the  management  measures 
of  subpart  B  of  this  part  and 

(5)  Violate  any  other  conservation 
measures  in  force  with  respect  to  the 
United  States  under  the  Convention  or 
the  Act 

(e)  DuraUoa.  A  harvesting  permit  is 
valid  from  its  date  of  issuance  to  Its  data 
of  expiration  unless  it  is  revoked  or 
suspended. 

(f)  Transfer.  Permits  are  not 
transferable  or  assignable.  A  permit  is 
valid  only  for  the  vessel  to  which  it  is 
issued. 

(g)  Display.  Each  harvesting  vessel 
when  engaged  in  harvesting  must  either 
have  on  board  an  up-to-date  copy  of  its 
harvesting  permit  or  a  fully  completed 
cmd  up-toHiate  harvesting  vessel 
certificate  and  the  vessel  operator  must 
produce  it  for  inspection  upon  the 
request  of  an  authorized  officer.  In  order 
for  the  certificate  to  be  c«isidered 
complete,  the  vessel  owner  or  operator 
must  enter  en  U  the  name  and  IRC8  of 
the  vessel  issued  the  harvesting  permit 
the  number  of  the  harvesting  peiinit  and 
its  date  of  Issuance  and  expiration,  the 
harvesting  authorised  by  the  permit  and 
all  conditions  and  restricttons  contained 
in  the  pomit  Nank  certificates  are 
available  from  the  Assistant 
Administretor. 

(h)  Changes  in  infbnnation  submitted 
by  permit  applicants  or  holders.  (1) 
Qianges  in  pending  applications. 
Applicants  for  s  harvesting  permit  must 
repitHt  to  the  Assistant  Administrator  in 
writing  any  change  in  the  information 
contained  in  the  application.  The 
processing  period  for  the  application 
will  be  extended  as  necessary  to  review 
the  change. 

(2)  Changes  occurring  after  permit 
issuance. 

(i)  Changes  other  than  in  the  manner 
and  amount  of  harvesting.  The  owner  or 
operator  of  a  vessel  which  has  been 
issued  a  harvesting  permit  must  report 
to  the  Assistant  Administrator  in  writing 
any  change  in  previously  submitted 
information  other  than  a  proposed 
change  in  the  location,  manner,  or 
amount  of  harvesting  within  15  days  of 
the  change.  Based  on  such  reported 
information,  the  Assistant  Administrator 
may  revise  the  permit  effective  upon 
notification  to  the  permit  holder.  As 
soon  as  possible,  the  vessel  owner  or 
operatOT  must  revise  any  harvesting 
vessel  certificate  evidencing  the  permit 
accordin^y. 


(ii)  Requested  changes  n  die  location, 
manner,  or  amount  of  1  arvesting.  Any 
changes  in  the  manner  or  amount  of 
harvesting  must  be  proposed  in  writing 
to  the  Assistant  Administrator  and  may 
not  be  undertaken  unless  authorized  by 
the  Assistant  Administretor  through  a 
permit  reviston  or  issuance  of  a  new 
permit  If  a  requested  change  in  the 
location,  manner,  or  amount  of 
harvesting  could  significanUy  affect  the 
status  of  any  Antarctic  marine  living 
resource,  the  Assistant  Administrator 
will  treat  the  requested  change  as  an 
application  for  a  new  permit  and  so 
notify  the  holder. 

(i)  Additional  coadiUons  and 
restrictions.  The  Assistant 
Administrator  may  revise  the  harvesting 
permit  effective  upon  notification  to  the 
permit  holder,  to  imf>ose  additional 
conditions  and  restrictions  on  the 
harvesting  vessd  as  necessary  to 
achieve  the  pmposes  of  the  Convention 
or  the  Act  Tlie  permit  holder  must  as 
soon  as  possible,  direct  die  vessel 
operator  to  revise  die  harvesting  vessel 
certificate,  if  any,  acoordin^y. 

(j)  Revision,  suspmision.  or  revocation 
for  violations.  A  harvesting  permit  may 
be  revised,  suspended,  or  revoked  if  dw 
harvesting  vessel  is  faivolved  in  die 
commission  ai  any  violatioa  of  ite 
permit  the  Act  or  this  part  Faihire  to 
rq)ort  s  change  in  the  information 
contained  in  an  applicatton  wdthin  15 
days  of  the  change  is  a  violation  of  this 
part  and  voids  the  application  or  permit 
as  appUcable.  If  a  chaage  in  vessel 
ownership  is  not  reported,  the  violation 
is  chargeable  to  the  previous  owner.  IS 
CFR  Part  904  governs  permit  sancttons 
under  this  part 


fSMJ 

(a)  General.  (1)  Any  Antarctic  marine 
living  resource  may  be  imported  into  the 
United  States  if  ite  harvest  is  authorized 
by  an  individual  permit  or  a  harvesting 
permit  The  harvesting  pomit  the 
harvesting  vessel  certificate,  or  the 
individual  permit  or  a  copy  of  any  ; 

thereof,  must  accompany  the  import 
Resources  harvested  by  entities  not 
subfect  to  United  States  iurisdiction  and. 
thus,  not  harvested  under  a  United 
States  issued  pennit  [i.e.,  a  harvesting      ; 
permit  or  an  individual  permit),  also         ; 
may  be  imported  into  the  United  States    * 
if  such  harvesting  will  meet  or  met  the    -^ 
requirements  of  the  Act  and  will  not  or 
did  not  violate  any  conservation 
measure  in  force  with  respect  to  the 
United  States  under  the  Convention  or 
the  Act  or  violate  any  of  the  regulations 
in  this  part  including  resource 
manageuMnt  measures  conteined 
therein.  A  NhSFS  issued  import  permit  or 
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copy  thereof  must  accompany  such  an 
im]}ort  as  proof  that  the  foreign 
harvested  resources  met  such 
requiremente.  Further,  the  importer  is 
required  to  complete  and  return  to  the 
Assistant  Administrator,  no  later  than 
10  days  after  the  date  of  the  importation, 
an  inqjort  ticket  reporting  the 
importation.  However,  in  no  event  may 
a  marine  mammal  be  imported  into  the 
United  States  unless  authorized  and 
accompanied  by  an  import  permit  issued 
under  the  Marine  Mammal  Protectton 
Act  of  1972  (16  U.S.C  1361  et  seq.]  and/ 
or  the  Endangered  Species  Act  of  1973 
(16U.S.Cl531e/se9.). 

(2)  A  permit  issued  under  this 
subsection  does  not  authorize  die 
harvest  of  any  Antarctic  marine  living 
resources. 

(b)  Application.  Application  forms  for 
import  permite  are  available  from  the 
Assistant  Administrator.  A  fully 
completed  and  accurate  application 
must  be  submitted  for  each  import 
permit  requested  at  least  30  days  before 
the  anticipated  date  of  the  importetion. 

(c)  Issuance.  The  Assistant 
Administrator  may  issue  an  import 
permit  if  die  Assistant  Administrator 
determines  that  the  importetion  meete 
the  requiremente  of  die  Act  and  that  the 
resources  were  not  or  «vill  not  be 
harvested  in  violation  of  any 
conservation  measure  in  force  with 
respect  to  the  United  Stetes  or  in 
violation  of  any  regulation  in  dils  part 
Blank  fanport  tidcete  will  be  attached  to 
the  permit  Additional  blank  import 
tickete  are  available  from  the  Assistant 
Administrator. 

(d)  Duration.  An  import  permit  is  valid 
from  ite  date  of  issuance  to  ite  date  of 
expiration  unless  it  is  revoked  or 
suspended. 

(e)  Transfer.  An  import  permit  is  not 
transferable  or  assignable. 

(f)  Changes  in  in^nnation  submitted 
by  permit  applicants  or  holders.  (1) 
Changes  in  pending  applications. 
Applicante  for  an  import  permit  must 
report  in  writing  to  the  Assistant 
Administrator  any  change  in  the 
information  submitted  in  their  import 
permit  application.  The  processing 
period  for  the  application  will  be 
extended  as  necessary  to  review  the 
change. 

(2)  Changes  occurring  after  permit 
issuance.  Any  entity  issued  an  import 
permit  must  report  in  writing  to  the 
Assistant  Administrator  any  changes  in 
previously  submitted  information.  Any 
changes  that  would  not  result  in  a 
change  in  the  importation  authorized  by 
the  permit  must  be  reported  on  the 
import  ticket  required  to  be  submitted  to 
the  Assistant  Administrator  no  later 
than  10  days  after  the  date  of 


importation.  Any  changes  that  would 
result  in  a  change  in  the  importation 
authorized  by  the  permit  such  as 
country  of  origin,  type  and  quantity  of 
the  resource  to  be  imported,  and 
Convention  statistical  subarea  from 
which  the  resource  was  harvested,  must 
be  proposed  in  writing  to  the  Assistant 
Administrator  and  may  not  be 
undertaken  unless  authorized  by  the 
Assistant  Administrator  by  a  permit 
revision  or  new  permit 

(g]  Revision,  suspension,  or 
revocation.  An  import  permit  may  be 
revised,  8uq)ended,  or  revoked  based 
upon  information  subsequentiy  reported, 
effective  upon  notification  to  die  permit 
holder.  An  import  permit  may  be 
revised,  suspended,  or  revoked,  based 
upon  a  violation  of  the  permit  the  Act 
or  this  part  Failure  to  report  a  change  in 
the  Uifotmation  contained  in  an  import 
pennit  application  is  a  violation  of  this 
part  and  voids  the  application  or  permit 
as  applicable.  15  CFR  Part  904  governs 
permit  sanctions  under  this  part 
(h)  Disposition  of  resources  not 
accompanied  by  required 
documentation.  (1)  When  Antarctic 
marine  living  resources  are  imported 
into  the  United  States  unaccompanied 
by  a  permit  authorizing  import  the 
importer  must  either 
(i)  Abandon  the  resources, 
(ii)  Waive  claim  to  the  resources,  or 
(ill)  Mace  the  resources  into  a  bonded 
warehouse  and  attempt  to  obtain  a 
permit  authorizing  their  importation. 

(2)  ff  within  60  days  of  such  resources 
being  placed  into  a  bonded  warehouse 
the  District  Director  of  the  United  States 
Customs  Service  receives 
documentation  that  import  of  the 
resources  into  the  United  States  is 
authorized  by  a  permit  the  resources 
will  be  allowed  entry.  If  documentation 
of  a  permit  is  not  presented  within  60 
days,  the  importer's  claim  to  the 
resources  will  be  deemed  waived. 

(3)  When  resources  are  abandoned  or 
claim  to  them  waived,  the  resources  will 
be  delivered  to  the  Administrator  of  the 
National  Oceanic  and  Atmospheric 
Administration,  or  a  designee,  for 
storage  or  disposal  as  authorized  by 
law. 

S  380.6    Reporting  end  record  keepktQ 
requirements. 

The  operator  of  any  vessel  required  to 
have  a  permit  under  this  part  must: 

(a)  Accurately  maintain  on  board  the 
vessel  a  fishing  logbook  and  all  other 
reports  and  records  required  by  its 
permit 

(b)  Make  such  reports  and  records 
available  for  inspection  upon  the 
request  of  an  authorized  officer;  and 


(c)  Within  the  time  specified  in  the 
permit  submit  a  copy  of  such  reports 
and  records  to  the  Assistant 
Administrator. 


S  380.7    Va 

(a)  Vessel  identification.  (l)The 
operator  of  each  harvesting  vessel 
assigned  an  IRCS  must  display  that  call 
sign  amidships  on  both  the  port  and 
starboard  sides  of  the  deckhouse  or  hull, 
so  that  it  is  visible  from  an  enforcement 
vessel,  and  on  an  appropriate  weather 
deck  so  that  it  is  visible  from  the  air. 

(2)  The  operator  of  each  harvesting 
vessel  not  assigned  an  IRCS,  such  as  a 
small  trawler  associated  with  a 
mothership  or  one  of  a  pair  of  trawlers, 
must  display  the  IRCS  of  the  associated 
vessel  followed  by  a  numerical  suffix 
specific  for  the  non-assigned  vessel. 

(3)  The  vessel  identification  must  be 
in  a  color  in  contrast  to  the  background 
and  must  be  permanendy  affixed  to  the 
harvesting  vessel  in  blod(  roman 
alphabet  letters  and  arable  numerals  at 
least  one  meter  in  height  for  harvesting 
vessels  over  20  meters  in  length,  and  at 
least  one-half  meter  in  height  for  all 
other  harvesting  vessels. 

(b)  Navigational  lights  and  shapes. 
Each  harvesting  vessel  must  display  the 
lighte  and  shapes  prescribed  by  the 
International  Regulations  for  Preventing 
Colliai<Mis  at  Sea,  1972  (TIAS  8587.  and 
1981  amendment  TIAS  10672).  for  die 
activity  in  which  the  harvesting  vessel  is 
engaged  (as  described  at  33  CFR  Part 
81). 

(c)  Gear  identification.  (1)  The 
operator  of  each  harvestiiig  vessel  must 
ensure  that  all  deployed  fishing  gear 
which  is  not  physically  and 
continuously  attached  to  a  harvesting 
vessel  is  deariy  mariced  at  the  surface 
with  a  buoy  displaying  the  vessel 
identification  of  the  harvesting  vessel 
[see  paragraph  (a)  of  this  section]  to 
whicJi  the  gear  belongs,  a  light  visible 
for  two  miles  at  night  in  good  visibility, 
and  a  radio  buoy.  Trawl  codends  passed 
fitim  one  vessel  to  another  are 
considered  continuously  attached  gear 
and  do  not  have  to  be  marked. 

(2)  The  operator  of  each  harvesting 
vessel  must  ensure  that  deployed 
longlines.  strings  of  traps  or  pots,  and 
giUnets  are  marked  at  the  surface  at 
each  terminal  end  with  a  buoy 
displaying  the  vessel  identification  of 
the  harvesting  vessel  to  which  the  gear 
belongs  [see  paragraph  (a)  of  this 
section],  a  light  visible  for  two  miles  at 
night  in  good  visibility,  and  a  radio 
buoy. 

(3)  Unmariced  or  incorrectiy  identified 
fishing  gear  may  be  considered 
abandoned  and  may  be  disposed  of  in 
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accordance  with  applicable  Federal 
regulations  by  any  authorized  officer. 

(d)  Maintenance.  The  operator  of  each 
harvesting  vessel  must 

(1)  Keep  the  vessel  and  gear 
identification  clearly  legible  and  in  good 
repair, 

(2)  Ensure  that  nothing  on  the 
harvesting  vessel  obstructs  the  view  of 
the  markings  from  an  enforcement 
vessel  or  aircraft;  and 

(3)  Ensure  that  the  proper  navigational 
lights  and  shapes  are  displayed  for  the 
harvesting  vessel's  activity  and  are 
properly  functioning. 


93ea«   FaeiHaltatiof< 

(a)  General.  (1)  The  owner,  operator, 
or  any  person  aboard  any  harvesting 
vessel  subject  to  this  part  must 
immediately  comply  with  instructions 
and  signals  issued  by  an  authorized 
ofTicer  to  stop  the  harvesting  vessel:  to 
move  the  harvesting  vessel  to  a 
specified  location:  and  to  take  any  other 
action  to  facilitate  safe  boarding  and 
inspection  of  the  vessel,  its  gear, 
equipment,  records,  and  harvested 
resources. 

(2)  The  operator  of  each  harvesting 
vessel  subject  to  this  part  must  provide 
vessel  position  or  other  informatioo 
when  requested  by  NMFS.  the  Coast 
Guard,  or  an  authorized  officer,  within 
the  time  specified  in  the  request. 

(b)  Communications  equipment  (1) 
Each  harvesting  vessel  must  be 
equipped  with  a  VHF-FM 
radiotelephone  station  located  so  that  it 
may  be  operated  from  the  wheelhouse. 
Each  operator  must  maintain  a 
continuous  listening  watch  on  channel 
16  (156.8  mHz). 

(2)  Each  harvesting  vessel  must  be 
equipped  with  a  radiotelegraph  station 
capable  of  communicating  via  500  kHz 
radiolelegraphy  and  at  least  one 
working  frequency  between  405  kHz  and 
535  kH^  and  a  radiotelephone  station 
capable  of  communicating  via  2182  kHz 
radiotelephony.  Each  operator  must 
monitor  and  be  ready  to  communicate 
via  500  kHz  radiotelegraph  and  2182  kHz 
radiotelephone  each  day  from  0600  GMT 
to  0830  GMT  and  2000  to  2030  GMT.  and 
in  preparation  for  boarding. 

(3)  Harvesting  vessels  that  are  not 
equipped  with  processing  facilities  and 
that  deliver  all  catches  to  a  processing 
vessel  on  the  harvesting  grounds  are 
exempt  h-om  the  requirements  of 
paragraph  (b](2]  of  this  section. 

(4)  Harvesting  vessels  with  nu  IRCS 
which  do  not  catch  fish  and  are  used  as 
auxiliary  vessels  to  handle  codends, 
nets,  equipment,  or  passengers  for  a 
processing  vessel  are  exempt  from  the 
requirements  of  paragraphs  (b)(1)  and 
(bK2)  of  this  section. 


(5)  The  Assistant  Administrator,  with 
the  agreement  of  the  appropriate  Coast 
Guard  commander,  may,  upon  request 
by  the  owner  or  operator,  accept 
alternatives  to  the  communications 
equipment  requirements  of  fwragraphs 
(b)(1)  and  (b)(2)  of  this  section  for 
certain  harvesting  vessels  or  types  of 
harvesting  vessels  provided  they  are 
adequate  for  communications  needs. 

(c)  Communications  procedures.  (1) 
Upon  being  approached  by  a  Coast 
Guard  vessel  or  aircraft  or  other  vessel 
or  aircraft  with  an  authorized  officer 
aboard,  the  operator  of  any  harvesting 
vessel  subject  to  the  jurisdiction  of  the 
United  States  must  be  alert  for 
communications  conveying  enforcement 
instructions.  The  enforcement  unit  may 
communicate  by  channel  16  VHF-FM 
radiotelephone,  2182  kHz 
radiotelephone,  500  kHz  radio  telegraph, 
message  block  from  an  aircraft,  flashing 
light  or  flag  signals  from  the 
international  Code  of  Signals,  hand 
signal,  placard,  loudhailer,  or  other 
appropriate  means.  The  following 
signals  extracted  from  the  International 
Code  of  Signals  are  among  those  which 
may  be  used. 

(i)  "AA,  AA.  AA,  etc"  which  is  the 
call  for  an  tmknown  station.  The 
signaled  vessel  should  respond  by 
identifying  itself  or  by  illuminating  the 
vessel  identificatioo  required  by  380.8  of 
this  part 

(ii)  "RY-CY"  meaning  "You  should 
proceed  at  slow  speed,  a  boat  is  coming 
to  you"; 

(iii)  "SQ3"  meaning  "You  should  stop 
or  heave  to;  I  am  going  to  board  you": 
and 

(iv)  "L"  meaning  "You  should  stop 
your  vessel  instantly." 

(2)  The  operator  of,  or  any  person 
aboard,  a  harvesting  vessel  who  does 
not  understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  radiotelephone  or 
other  means  must  consider  the  signal  to 
be  a  command  to  stop  the  vessel 
instantly. 

(d)  Boarding  equipment  and 
procedures.  The  operator  of  a  harvesting 
vessel  signaled  for  boarding  must 

(1)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  maintain 
the  safety  of  the  harvesting  vessel  and 
facilitate  boarding  by  the  authorized 
officer  and  the  boarding  party; 

(2)  Provide  the  authorized  officer  or 
boarding  party  a  safe  pilot  ladder.  The 
operator  must  ensure  the  pilot  ladder  is 
securely  attached  to  the  harvesting 
vessel  and  meets  the  construction 
requirements  of  Regulation  17,  Chapter 
V  of  the  International  Convention  for 
the  Safety  of  Life  at  Sea.  1974  (TIAS 
9700  and  1878  Protocol  TIAS  10008).  or 


a  substantially  equivalent  standard 
approved  by  letter  bom  the  Assistant 
Administrator,  with  agreement  of  the 
Coast  Guard.  A  summary  of  safe  pilot 
ladder  standards  follows: 

(i)  The  ladder  must  be  of  a  single 
length  of  not  more  than  9  meters  (30 
feet),  capable  of  reaching  the  water  from 
the  point  of  access  to  the  harvesting 
vessel  accounting  for  all  conditions  of 
'loading  and  trim  of  the  harvesting  vessel 
and  for  an  adverse  list  of  IS  degrees. 
Whenever  the  distance  from  sea  level  to 
the  point  of  access  to  the  ship  is  more 
than  9  meters  (30  feet),  access  must  be 
by  means  of  an  accommodation  ladder 
or  other  safe  and  convenient  means. 

(ii)  The  steps  of  the  pilot  ladder  must 
be 

(A)  Of  hardwood,  or  other  material  of 
equivalent  properties,  made  in  one  piece 
free  of  knots,  having  an  efficient  non- 
slip  surface;  the  four  lowest  steps  may 
be  made  of  rubber  of  sufficient  strength 
and  stiffness  or  of  other  suitable 
material  of  equivalent  characteristics; 

(B)  Not  less  than  460  millimeters  (19 
inches)  long,  115  millimeters  (4Vi  inches) 
wide,  and  25  millimeters  (1  inch)  in 
depth,  excluding  any  non-slip  device; 
and 

(C)  Equally  spaced  not  less  than  300 
millimeters  (12  inches)  nor  more  dian 
380  millimeters  (15  indies)  apart  and 
secured  in  such  a  manner  that  they  will 
remain  horizontal 

(iii)  No  pilot  ladder  may  have  more 
than  two  replacement  steps  which  are 
secured  in  position  by  a  method 
different  from  that  used  in  the  original 
construction  of  the  ladder. 

(iv)  The  side  ropes  of  the  ladder  must 
consist  of  two  uncovered  manila  ropes 
not  less  than  60  millimeters  (2%  inches) 
in  circumference  on  each  side  (or 
synthetic  ropes  of  equivalent  size  and 
equivalent  or  greater  strength).  Each 
rope  must  be  continuous  with  no  joints 
below  the  top  step. 

(v)  Battens  made  of  hardwood,  or 
other  material  of  equivalent  properties, 
in  one  piece  and  not  less  than  1.8  meters 
(5  feet  10  inches)  long  must  be  provided 
at  such  intervals  as  will  prevent  the 
pilot  ladder  from  twisting.  The  lowest 
batten  must  be  on  the  fifth  step  from  the 
bottom  of  the  ladder  and  the  interval 
between  any  batten  and  the  next  must 
not  exceed  nine  steps. 

(vi)  Where  passage  onto  or  off  the 
ship  is  by  means  of  a  bulwark  ladder, 
two  handhold  stanchions  must  be  fitted 
at  the  point  of  boarding  or  leaving  the 
harvesting  vessel  not  less  than  0.7  meter 
(2  feet  3  inches)  nor  more  dian  0.8  meter 
(2  feet  7  inches]  apart  not  less  than  40 
millimeters  (2V4  inches)  in  diameter,  and 
must  extend  not  less  than  luS  meters  (3 
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feet  11  inches)  above  the  top  of  the 
bulwark. 

(3)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer  or  observer,  provide  a 
manrope,  a  safety  line,  and  illumination 
for  the  ladder,  and 

(4)  Take  such  other  actions  as 
necessary  to  ensure  the  safety  of  the 
authorized  officer  and  the  boarding 
party  and  to  facilitate  the  boarding  and 
inspection. 

(e)  Access  and  records.  (1)  The  owner 
and  operator  of  each  harvesting  vessel 
must  provide  authorized  officers  access 
to  all  spaces  where  work  is  conducted 
or  business  papers  and  records  are 
prepared  or  stored,  including  but  not 
limited  to  personal  quarters  and  areas 
within  personal  quarters. 

(2)  The  owner  and  operator  of  each 
harvesting  vessel  must  provide  to 
authorized  officers  all  records  and 
documents  pertaining  to  the  fishing 
activities  of  the  vessel  including  but  not 
limited  to  production  records,  fishing 
logs,  navigation  logs,  transfer  records, 
product  receipts,  cargo  stowage  plans  or 
records,  draft  or  disf^acement 
calculations,  customs  documents  or 
records,  and  an  accurate  hold  plan 
reflecting  the  current  structure  of  the 
vessel's  storage  and  factory  spaces. 

(f)  Storage  of  Antarctic  marine  living 
resources.  The  operator  of  each 
harvestii^  vesed  storing  Antarctic 
marine  living  resources  in  a  storage 
space  on  board  the  vessel  most  ensure 
that  non-resource  items  are  neither 
stowed  beneath  nor  covered  by  resource 
items,  unless  required  to  maintain  the 
stability  and  safety  of  the  vessel.  Non- 
resource  items  include,  but  are  not 
limited  to,  portable  conveyors,  exhaust 
fans,  ladders,  nets,  fuel  bladders,  extra 
bin  boards,  or  other  movable  non- 
resource  items.  These  non-resource 
items  may  be  in  a  resource  storage 
space  when  necessary  for  the  safety  of 
the  vessel  or  crew  or  for  the  storage  of 
the  items.  Lumber,  bin  boards,  or  other 
dunnage  may  be  used  for  shoring  or 
bracing  of  product  to  ensure  the  safety 
of  crew  and  to  prevent  shifting  of  cargo 
within  the  space. 

§380.9    Gear  disposal 

(a)  The  operator  of  a  harvesting  vessel 
may  not  dump  overboard,  jettison  or 
otherwise  discard  any  article  or 
substance  which  may  interfere  with 
other  fishing  vessels  or  gear,  or  which 
may  catch  fish  or  cause  damage  to  any 
marine  resource,  including  marine 
mammals  and  birds,  except  in  cases  of 
emergency  involving  the  safety  of  the 
ship  or  crew,  or  as  specifically 
authorized  by  communication  from  the 
appropriate  Coast  Guard  commander  or 


authorized  officer.  These  articles  and 
substances  include  but  are  not  limited  to 
fismng  gear,  net  scraps,  bale  straps, 
plastic  bags,  oil  drums,  petroleum 
containers,  oU.  toxic  chemicals  or  any 
manmade  items  retrieved  in  a 
harvesting  vessel's  gear. 

(b)  The  operator  of  a  harvesting  vessel 
may  not  abandon  fishing  gear  in 
Convention  waters. 

{380.10    ProMbitions. 

It  is  unlawful  for  any  person  to: 

(a)  Reduce  to  possession  or  attempt  to 
reduce  to  possession  any  Antarctic 
marine  living  resources  without  a  permit 
for  such  activity  as  required  by 
subsection  380.4  of  this  part 

(b)  Import  into  the  United  States  any 
Antarctic  marine  living  resources 
without  either  a  permit  to  import  those 
resources  as  required  by  subsection 
380.5  of  this  part  or  a  permit  to  harvest 
those  resources  as  required  by 
subsection  380.4  of  this  part 

(c)  Engage  in  harvesting  or  other 
associated  activities  in  violation  of  the 
provisions  of  the  Convention  or  in 
violation  of  a  conservation  measure  in 
force  with  respect  to  the  United  States 
under  Article  DC  of  the  Convention; 

(d)  Ship,  transport,  offer  for  sale,  sell, 
purdiase.  import,  export  or  have 
custody,  control  or  possession  of,  any 
Antarctic  marine  living  resource  whidi 
he  knows,  or  re<uonably  should  have 
known,  was  harvested  in  violation  of  a 
conservation  measure  m  force  with 
respect  to  the  United  States  under 
article  IX  of  the  Convention  or  in 
violation  of  any  regulation  promulgated 
under  this  title,  widiout  regard  to  &e 
citizenship  of  the  person  that  harvested, 
or  vessel  that  was  used  in  the  harvesting 
of,  the  Antarctic  marine  living  resource; 

(e)  Refuse  to  allow  any  authorized 
officer  to  board  a  vessel  of  the  United 
States  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  for  the 
purpose  of  conducting  any  search  or 
inspection  in  connection  with  the 
enforcement  of  the  Act  this  part,  or  any 
other  regulation  or  permit  issued  under 
the  Act 

(f)  Resist  a  lawful  arrest  of  detention 
for  any  act  prohibited  by  the  Act  this 
part  or  any  permit  issued  under  this 
part; 

(g)  Assault  resist  oppose,  impede, 
intimidate  or  interfere  with  an 
authorized  officer  in  the  conduct  of  any 
boarding,  inspection,  or  search  in 
connection  with  the  enforcement  of  the 
Act,  this  part,  or  any  other  regulation  or 
permit  issued  under  the  Act 

(h)  Interfere  with,  delay,  or  prevent  by 
any  means  the  apprehension,  arrest  or 
detention  of  another  person,  with  the 
knowledge  that  such  other  person  has 


committed  any  act  prohibited  by  the 
Act  this  part,  or  any  permit  issued 
under  this  part 

(i)  Use  any  vessel  to  engage  in 
harvesting  after  the  revocation,  or 
diuing  die  period  of  suspension,  of  an 
applicable  permit  issued  under  the  Act 

(j)  Fail  to  identify,  falsely  identify,  fail 
to  properly  maintain,  or  obscure  the 
identification  of  a  harvesting  vessel  or 
its  gear  as  required  by  this  part 

(k)  Falsify,  or  fail  to  make,  keep, 
maintain,  or  submit  any  record  or  report 
required  by  this  part 

(1)  Fish  in  a  closed  area: 

(m)  Trawl  with  a  mesh  size  in  any 
part  of  the  trawl  net  smaller  than  that 
allowed  for  any  directed  fishing  for 
Antarctic  finfishes  as  specified  in 
§  380.21(a); 

(n)  Use  any  means-or  device  which 
would  reduce  the  size  or  obstruct  the 
opening  of  the  trawl  meshes  specified  in 
S  380.21(a); 

(o)  Possess  fish  in  violation  of  the 
catch  limit  specified  in  S  360.22; 

(p)  Discard  netting  or  other 
substances  in  the  Convention  Area  in 
violation  of  S  380.9;  or 

(q)  Violate  or  attempt  to  violate  any 
provision  of  this  part,  the  Act  any  other 
regulation  promulgated  under  the  Act  or 
any  permit  issued  under  the  Act 


ssaaii 

Any  person  or  harvesting  vessel  found 
to  be  in  violation  of  the  Act  this  part  or 
any  permit  issiied  under  this  part  will  be 
subject  to  the  dril  and  criminal  penahy 
provisions  and  forfeiture  provisions 
prescribed  in  the  Act,  15  CFR  Part  904 
(Civil  Procedures),  and  other  applicable 
laws. 

[FR  Doc.  89-3114  Filed  2-9-88: 8:45  am] 
saxmc  cooE  ^s10-^^4i 


50  CFR  Part  652 

(Docket  Na  81133-9030] 

Atlantic  Surf  Clam  and  Ocean  Quatiog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  1989  fishing  quotas. 

summary:  NOAA  issues  this  notice  of 
fishing  quotas  for  the  surf  clam  and 
ocean  quahog  fisheries  for  1989.  These 
quotas  were  selected  from  a  range 
defined  as  optimum  yield  for  each 
fishery  and  will  be  adjusted  to  reflect 
1988  fishing  activity  at  the  conclusion  of 
the  year.  The  intended  effect  of  this 
action  is  to  establish  allowable  harvests 
of  surf  clams  and  ocean  quahogs  from 
the  exclusive  economic  zone  in  1989. 


BEST  COPY  AVAILABLE 
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DATE  February  7. 1989. 


ITION  CONTACT! 

Jack  Terrill  (Resource  Policy  Analyst) 
50fr-281-380a  ext.  252. 


TARY  liyOIWIATIOW.  The 

Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council  (Coundl),  to 
specify  quotas  for  surf  dams  and  ocean 
quahogs  on  an  annual  basis  from  within 
ranges  which  have  been  identified  as 
optimum  yield  for  each  fishery. 

In  specifying  the  quota  values  in  this 
action,  the  Seaetary  considered  stock 
assessments,  catch  records,  and  other 
relevant  information  concerning 


exploitable  biomass  and  spawning 
biomass,  fishing  mortalify  rates,  stock 
recruitment  projected  effort  and 
catches,  areas  likely  to  be  reopened  to 
fishing  and  the  specific 
recommendations  of  the  Council. 
The  proposed  1989  quotas  were 
published  on  November  29, 1988  (53  FR 
48002).  No  public  comments  were 
received  on  the  proposed  quotas  during 
the  comment  period.  The  quarterly 
quotas  for  1989  will  be  adjusted  under 
1 852.21  (a)(3),  (b)(3),  and  (c)(3)  to  reflect 
the  amount  of  underfaarvest  or 
overiiarvest  in  each  designated  surf 
dam  fishery  for  1988  when  the  1988 
catch  records  Ittve  been  finalized.  The 
Secretary  will  publish  by  notice  in  the 
Fodaral  Register,  the  adjusted  quarteriy 
quotas  for  the  fishery. 

1969  Surf  Clam  Quarterly  Quotas 

[In  bushati] 


The  quotas  for  the  surf  clam  and 
ocean  quahog  fisheries  for  1980  are: 

1989  Final  Surf  Clam/Ocean  Quahog 
Quotas 


Mlit.AdMiSc  surt  dsm 

QaorgM  Bank  aurf  dam — 
NanSicfcat  Staala  aurf  dam 
Ocaan  quahog 


ISeSRnal 
auMaOn 


2J60.000 
300,000 
200.000 

5.200,000 


For  the  surf  dam  fisheries,  the  annual 
quotas  are  divided  into  quarterly  quotas 
under  S  852.21  (a),  (b).  and  (c),  as 
follows: 


FWwysfWS 

Quartan 

OuartarZ 

QuartarS 

Ouartar4 

tmt  »»f^<;  1.M1  i^l^m                              ,„                   

062J00 

75JJUU 

40jaoo 

062,S00 

mjooo 

6K400 

TSjBOO 
00,000 

682300 

'HfTDtt  ffvf  np<  flB«                                                                          

75,000 

Mnii«<ka<  nm^  fMrf  c<V" 

40.000 

Olfasr  Mattes* 

This  action  is  taken  under  authority  of 
50  CFR  652.21  and  is  takm  in 
compliance  with  B.0. 12291.  The  action 
is  covered  by  the  certification  for 
Amendment  3  to  the  FMP,  and  under  tfie 
Regulatory  Flexibilify  Act  diat  the 


authorizing  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  58  CFR  Part  8S2 

Fisheries,  Recordkeeping  and 
repwting  requirements. 


Attthoittr  16  U.&C1801  e<  «e«. 

Dated:  February  7, 198B. 
lameaW.lhaian. 
Aaaiatant  AtbiUnutntorfbrFitheriea, 
National  Marine  Fisheriea  Service. 
(FR  Doc.  8»-3222  Filed  2-7-ae:  5M  pm] 
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Proposed  Rules 


Federal  Register 
Vol.  54.  No.  27 

Friday.  February  la  1980 


This  section  of  the  FEDERAL  REGISTER 
contairw  notices  to  the  putilic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
FaniMrs  Horn*  Administration 
7CFRPart19M 

Business  snd  Industry  Losn  Program 

AOENCv:  Farmers  Home  Administration, 
USDA. 


action:  Proposed  rule. 


n  The  Farmers  Home 
Administratian  (FmHA)  proposes  to 
amend  its  requirement  for  the  Business 
and  Industry  (B&I)  Loan  Program 
regarding  refinancing,  variaUe  interest 
rates,  and  National  Office  review  of 
dockets.  This  proposed  action  is  needed 
to  darify  the  regulations  and  keep  them 
responsive  to  commerdal  banking 
practices.  The  proposed  action  is 
intended  to  broaden  the  conditions 
imder  «dudi  a  loan  may  indude 
refinancing,  reduce  limitations  on 
variable  interest  rates,  and  darify  what 
kind  of  changes  in  a  loan  proposal 
necessitates  additional  review  by  the 
National  Office. 

DATC  Written  comments  must  be 
received  on  or  before  March  13, 1989. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration, 
USDA,  Room  6348,  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW..  Washington,  DC  20250. 
All  written  comments  made  pursuant  to 
this  notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  Uie  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Craver,  Business  and  Industry 
Loan  Specialist  Farmers  Home 
Administration,  USDA,  Room  6327, 14th 
and  Independence  Avenue,  SW., 
Washington,  DC  20250,  Telephone  (202) 
475-3805. 


SUPPLEMENTARY  INFORMATION: 
Classification 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1,  which  implements  Executive 
Order  12291  and  has  been  determined  to 
be  non-major.  The  annual  effect  on  the 
economy  is  less  than  $100  million  and 
there  wUl  be  no  significant  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  organizations,  governmental 
agencies  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivify.  innovation,  or  on  the 
abilify  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Inter  geveiiaeulal  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.422.  Business  and  Industrial 
Loans.  It  is  subject  to  the  provisicms  of 
Executive  Order  12372.  which  requires 
intergovermental  consultation  with 
State  and  local  offidals  in  accordance 
with  FmHA  Instructions  1940-), 
"Intogovemmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (available  in  any  FmHA 
Office)  and  7  CPR  3015,  Subpart  V. 

Environmental  Impact  Statement 

The  proposed  action  has  been 
reviewed  in  accordance  with  FmHA 
Instruction  1940-G,  "Environmental 
Program."  FmHA  has  determined  that 
the  proposed  action  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Background 

The  ciurent  regulations  prohibit  loans 
for  refinancing  unless  the  refinancing  is 
necessary  to  prevent  the  loss  of  existing 
jobs.  Frequently,  loans  that  would  be 
sound  and  would  benefit  the  community 
are  proposed  where  existing  jobs  are  not 
in  jeopardy  and  refinancing  of  existing 
debts  is  needed  to  obtain  adequate  lien 
priority  or  for  other  valid  reasons.  This 
proposed  action  would  also  provide  for 
refinancing  when  needed  to  create  new 
jobs. 


The  current  regulations  regarding 
variable  interest  rates  prohibit  a  ceiling 
or  floor  and  are  unclear  as  to  whether 
the  rate  must  be  adjustable  at  regular 
intervals.  The  prohibition  on  a  fioor 
does  not  seem  to  be  necessary.  The 
prohibition  on  a  ceiling  occasionally 
works  against  the  interests  of  a 
borrower.  It  is  becoming  common 
banking  practice  to  set  the  interest  rate 
for  the  early  part  of  the  loan  term  at  a 
relatively  low  rate  with  agreement  that 
later  the  rate  will  vary  more  frequently. 
A  typical  example  m^t  be  an  initial 
rate  set  for  5  years  and  1.5  percent  over 
prime  adjusted  quarterly  thereafter.  This 
action  would  remove  the  restrictions  on 
establishing  a  floor  or  ceiling  and  allow 
adjustment  at  irregular  intervals. 

Review  and  concurrence  of  B&I  loan 
proposals  by  the  National  Office  is  often 
required  before  the  guarantee  may  be 
approved  by  the  State  Director. 
Conditions  are  often  placed  on  the 
concurrence.  While  attempting  to  meet 
the  conditions  in  a  way  acceptable  to 
them,  applicants  sometimes  propose 
furdier  changes  in  the  project.  Thia 
adion  would  clarify  that  resubmission 
to  the  National  Office  for  additional 
review  is  required  if  there  is  a  major 
change  in  the  scope  of  the  project. 

List  of  Subjecto  in  7  CFR  Part  1980 

Loan  programs — Business  and 
Iiuiustry,  Rural  Development  Assistance 
and  Rural  Areas. 

Accordingly,  FmHA  proposes  to 
amend  Chapter  XVIU,  Title  7.  Code  of 
Federal  Regulations,  as  follows: 

PART  1980— GENERAL 

1.  The  authority  citation  for  Part  1980 
continues  to  read  as  follows: 

AudMrity:  7  U.&C  1969;  42  U.S.C  1480:  5 
U.S.C  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  E— Businesa  and  Industrial 
Loan  Program 

2.  Section  1980.411  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(ll)  to  read  as  follows: 

§  1980.41 1    Loan  purposes. 


(a)  *  *  * 

(11)  Debt  refinancing.  Lenders  and 
FmHA  must  provide  as  part  of  their  loan 
analysis  the  reasons  for  reHnancing  anJ 
the  file  must  be  documented 
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accordingiy.  Refinancing  debts  may  be 
allowed  in  connection  with  viable 
projects  when  it  is  determined  by  the 
lender  and  FmHA  that  it  is  necessary  to 
create  new  or  save  existing  jobs.  FmHA 
will  consider  any  lender's  exposure  as  it 
relates  to  this  item  and  may  adjust  the 
guarantee  percentage  accordingly. 
Refinancing  in  accordance  with  this 
paragraph  may  be  insured  or  guaranteed 
only  when: 
•        •        »        •        • 

3.  Section  1960.423  is  amended  by 
revising  paragraph  (aKl)  to  read  as 
follows: 


(a)  •  •  • 

(1)  A  variable  interest  rate  must  be  a 
rate  that  is  tied  to  a  base  rate  published 
periodically  in  a  recognized  national  or 
re^onal  financial  publication 
specifically  agreed  to  by  the  lender  and 
borrower.  The  variable  interest  rate  may 
be  adjusted  at  different  intervals  during 
the  term  of  the  loan  but  the  adjustments 
may  not  be  more  often  than  quarteriy. 
The  intervals  between  interest  rate 
adjustments  will  be  specified  in  the 
Loan  Agreement  The  lender  must 
incorporate  within  the  variable  rate 
promissory  note  at  loan  dosing,  the 
provision  for  adjustment  of  payment 
installments  coincident  with  an  interest 
rate  adjustment  This  will  assure  that 
the  outstanding  principal  balance  is 
properly  amortized  within  the 
prescribed  loan  maturity  to  eliminate 
the  possibility  of  a  balloon  payment  at 
the  end  of  the  loan. 
•       ••••' 

4.  Section  19ea4S3  is  amended  by 
revising  Admuustrative  paragraph  A  to 
read  as  follows: 

f  1M0.483   Review  o(  feQulreflMnte> 


AAniiiiatrative 

A  The  State  Director  wUl  negotiata  nvith 
tlM  lender  and  proposed  bom)wer  any 
changes  made  to  the  initially  issued  or 
propMed  Form  FmHA  449-14.  A  copy  of 
Form  FmHA  440-14  and  any  amendments 
thereto  will  be  included  wiien  the  loan  file  Is 
submitted  to  the  National  Office  for  review. 
When  the  National  Office  recommends 
modificatiaiu  or  additions  to  Form  FmHA 
44B-14.  the  State  Director  will  further 
negotiate  these  recommendations  with  the 
lender  end  proposed  borrower.  If .  as  a  result 
of  these  ^JTtfaer  negotiations,  the  lender, 
proposed  Irarrower  or  State  Director  presents 
alternate  conditions  which  would  result  In  a 
major  change  or  changes  in  the  scope  of  the 
proposed  project  the  State  Director  will 
submit  these  conditions  by  memorandum  to 
the  National  Office  for  consideration  with  a 
copy  of  the  revised  Form  FmHA  449-14  and 
any  amendments  thereto. 


Date:  January  4. 1980. 
Noel  Sox  KAosoa. 

Acting  Adminittrator,  Parmen  Home 

Administration 

[FR  Doc  88-3160  Filed  2-0-80;  a-4S  am] 
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DEPAfrmENT  OF  THE  TREASURY 

Cuetonw  Service 

19CFR  Part  134 

Propoaad  Cuatoma  Regulattoot 
Amandmant  Relating  to  Country  of 
OilQin  MafUng  of  Jawaify 

Aomcv:  U.S.  Customs  Service, 

Treastuy. 

action:  Proposed  rule,  solicitation  of 

comments. 

aueniANV:  This  doctunent  sets  forth  a 
proposed  amendment  to  the  Customs 
R^^ations  concerning  the  country  of 
origin  marking  of  jewelry.  More 
permanent  methods  of  maiidng  are 
proposed  to  avoid  removal  of  country  of 
origin  identifications  after  importatioa, 
but  before  sale  to  consumers  often  for 
the  purpose  of  deceptively  representing 
the  merchandise  as  made  in  die  United 
States.  Previous  mediods  permitting 
country  of  origin  maridng  for  jewelry 
using  adhesive  labels  or  string  tags 
would  be  permitted  under  the  proposed 
changes  (mly  where  the  size  of  the 
article  does  not  permit  more  permanent 
marking  methods.  For  other  articles,  the 
changes  will  require  that  jewelry  be 
indelibly  marked  with  the  coimtry  of 
origin  by  cutting,  die-sinking,  engraving, 
stampii^  or  some  other  equally 
permanent  method,  or  with  a  similarly 
marked  plastic  or  metal  tag.  Comments 
from  interested  parties  will  be 
considered  before  a  final  rule  is  issued. 
DATI:  Comments  must  be  received  on  or 
before  April  11, 1968. 
ADDwatl.  Comments  (preferably  in 
triplicate]  may  be  submitted  to  and 
inspected  at  the  Regulations  and 
Disclostue  Law  Branch,  Room  2119,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW..  Washington.  DC  20229. 
MM  RMTINR  WFOmiATlOW  CONTACT: 
Lonie  Rodbart  Value,  Special  Programs 
ft  Admissibility  Branch.  U.S.  Customs 
Service,  (202)  566-5766. 
9U»tBK«WTAaY  INFOWMATION. 

Background 

Section  304  of  the  Tariff  Act  as   ' 
amended  (19  U.S.C  1304),  generally 
requires  that  every  article  of  foreign 
origin  imported  into  the  United  States 
shall  be  marked  in  a  conspicuous  place 
as  legibly,  indeUbly,  and  permanently  as 


the  nature  of  the  article  will  permit  in  a 
maimer  as  to  indicate  to  an  ultimate 
purchaser  in  the  United  States  the 
English  name  of  the  country  of  origin  of 
the  article.  Part  134,  Customs 
Regulations  (19  CFR  Part  134), 
implements  tiie  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C.  1304. 

Thie  Customs  Service  normally 
permits  any  reasonable  method  of 
marking  that  will  remain  on  the  article 
during  handling  imtil  it  reaches  the 
ultimate  purchaser  (19  CFR  134.41  and 
134.44).  "Hiis  includes  the  use  of  paper 
stidcer  labels  and  string  tags.  However, 
vdiere  it  is  shown  that  a  particular 
method  of  marking  is  not  sufficienUy 
permanent  to  inform  the  ultimate 
purchaser  of  the  country  of  origin  of  the 
article,  the  Custom  Service  may  require 
another  type  of  marking  which  will 
insure  that  in  all  foreseeable 
circumstances,  the  artide  will  reach  the 
ultimate  piut:haser  with  its  country  of 
origin  marking  intact 

Allegations  by  representatives  of  the 
Native  American  handicrafts  industry 
that  some  jewelry  and  craft  dealers  and 
wholesalers  remove  country  of  origin 
labels  from  imported  goods  and  sell 
them  as  authentic  Native  American    - 
products  were  confirmed  by  a  1965 
Commerce  Department  study  for 
Congress. 

By  notice  of  proposed  rulemaking  in 
the  Federal  Register  on  July  15, 1966  (51 
FR  25574),  we  solidted  public  comments 
on  a  proposal  to  require  by  interpretive 
rule  Uiat  all  foreign-made  Native 
American-style  jewelry  be  indelibly 
marked  with  the  country  of  origin  by 
cutting,  die-sinking,  engraving  or 
stamping.  The  notice  proposed  that  the 
country  of  origin  marking  may  appear  on 
the  clasp,  or  in  some  other  conspicuous 
location.  Alternately,  a  metal  or  plastic 
tag  indelibly  marked  with  the  country  of 
origin  could  be  permanenUy  attached  to 
the  imported  artide 

The  notice  further  proposed  that  in 
those  cases  where,  due  to  the  size  or 
nature  of  the  artide,  the  indelible 
marking  is  too  small  to  be  read  without 
a  magnifying  glass,  the  country  of  origin 
should  also  be  indicated  on  a  string  tag 
or  adhesive  label  securely  affixed  to  the 
article.  A  string  tag  or  adhesive  label 
would  be  permitted  as  the  only  means  of 
maiiung  in  the  case  of  those  few  artides 
which  cue  too  small  to  be  indelibly 
marked  and  do  not  permit  the 
permanent  attachment  of  a  metal  or 
plastic  tag  [e.g.,  a  small  earring). 

On  August  23, 1988,  Congress  enacted 
Pub.  L 100-418,  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  which  in 
section  1907(c]  requires  the  Secretary  of 
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the  Treasury  to  prescribe  cmd  implement 
within  1  year  of  enactment  regulations 
which  require  indelible  and  permanent 
country  of  origin  maridng,  to  the  greatest 
extent  possible,  on  all  imported  Native 
American-style  jewelry  and  Native 
American-style  arts  and  crafts.  The 
manner  of  marking  country  of  origin  on 
Native  American-style  arts  and  crafts 
will  be  dealt  with  in  a  separate 
document 

Analysis  of  Comments 

In  response  to  the  notice,  92  written 
comments  were  received.  Thirty-five  of 
the  comments  supported  the  proposal 
that  all  foreign-made  Native  American- 
style  jewelry  be  permanentiy  marked 
with  the  country  of  origin.  The  largest 
group  of  commenters  (42)  favored  the 
permanent  marking  of  all  foreign-made 
silver  jewelry,  11  commenters  said  that 
all  foreign-made  jewelry  should  be 
permanenUy  marked,  and  one 
commenter  favored  permanent  marking 
of  all  imported  gold  and  silver  jewelry. 
A  number  of  the  commenters  who 
favored  marking  all  silver  jewelry 
suggested  that  pieces  made  of  silver 
alloys  shoidd  be  marked  as  well  as 
those  made  of  sterling  silver. 

Those  commenters  who  favored  a 
requirement  for  permanenUy  marking  all 
imported  jewelry  and  many  of  those 
who  favored  permanenUy  marking  all 
sUver  jewelry  stated  that  they  did  so 
because  of  the  diffictdty  in  separating 
Native  American-style  jewelry  fitmi 
other  jewelry  styles.  A  number  of 
commenters  suggested  definitions  of 
Native  American-style  jewelry.  One 
commenter  defined  Native  American- 
style  jewelry  as  jewelry  that 
incorporates  traditional  Native 
American  design  motifs,  materials,  and 
construction.  Several  commenters  would 
include  contemporary  as  well  as 
traditional  designs. 

The  comments  suggest  three 
alternative  approaches  to 
implementation  of  the  statutory 
requirement  that  all  Native  American- 
style  imported  jewehy  be  permanenUy 
marked  with  the  country  of  origin.  One 
approach  would  limit  the  marking  of 
imports  to  jewelry  that  looks  like  Native 
American-style  jewelry.  This  is  the 
proposal  on  which  comments  were 
received  and  would  include  imported 
jewelry  that  incorporates  traditional 
Native  American  design  motifs, 
materials,  and  construction. 

A  second  approach  would  require 
permanent  marking  of  aU  imported 
jewelry  made  of  sUver  or  sUver  alloys 
and  aU  other  jewelry  that  is  of 
traditional  Native  American-style.  This 
approach  would  remove  the  need  to 
dasslfy  the  bulk  of  imported  Native 


American-style  jewelry.  A  third 
approach  would  require  permanent 
marking  of  aU  imported  jewelry  without 
any  reference  to  its  relationship  to 
Native  American-style.  This  approach 
would  require  marking  jewelry  that 
never  would  be  mistaken  for  traditional 
Native  American-style  jewelry. 

We  invite  comments  on  each  of  the 
options.  In  this  rulemaking,  we  have 
chosen  to  propose  the  third  option, 
which  avoids  the  difficulty  of  defining 
the  Native  American-style  (as  would  the 
second  option);  however,  we  will  base 
our  final  dedsion  on  the  weight  of  the 
evidence  of  the  public  record  of  this 
rulemaking  and  applicable  law.  Since 
the  proposal,  as  expanded,  will  have 
more  general  application,  and  because 
of  the  new  legislation,  we  have  also 
determined  that  new  requirements 
would  be  more  appropriately 
promulgated  as  an  amendment  to  Part 
134,  Customs  Regulations,  rather  than  as 
an  interpretative  rule,  as  originally 
proposed. 

Further  Comments 

Before  adopting  the  proposal  as 
expanded,  consideration  will  be  given  to 
any  further  written  comments 
(preferably  in  triplicate)  that  are 
Bubmitied  timely  to  the  Customs 
Service.  We  are  interested  in  comments 
that  would  help  us  weigh  the  costs  and 
benefits  of  each  of  the  broad 
implementation  strategies  described  in 
the  Analysis  of  Comments.  We  are 
particularly  interested  in  receiving 
comments  concerning  ways  in  which  the 
proportion  of  jewelry  items  subject  to 
marking  as  proposed  herein  could  be 
reduced  while  accomplishing  the 
statutory  objective  of  ensuring  the 
permanent  marking  of  all  imported 
Native  American  style  jewelry. 
Commenters  may  be  able  to  suggest 
types  of  jewelry  that  would  be  easy  for 
Customs  and  consumers  to  distinguish 
from  Native  American-style  jewelry,  for 
example,  traditional  styles  of  Asian 
jewelry.  What  practical  ways  exists  for 
Customs  to  distinguish,  on  an 
operational  basis,  jewelry  that  might 
continue  to  be  exempt  from  the 
proposed  requirements?  Are  there  any 
circiunstances  under  which  foreign 
patents,  trademarks,  or  certifications 
would  be  useful  in  distinguishing 
jewelry  that  does  not  look  like  Native 
American-style  jewelry  and  therefore 
might  properly  be  exempt  from  the 
marking  requirements  proposed?  Are 
there,  in  the  context  of  other  Federal 
Government  programs,  consumer 
enforcement  or  education  options  that 
would  control  potential  abuses 
associated  with  the  importation  of 


jewelry  not  marked  in  the  manner 
proposed? 

We  are  also  interested  in  information 
concerning  the  additional  costs  that  may 
be  imposed  on  consumers,  importers, 
and  others  affected  directly  by  the 
proposed  marking  requirements.  What 
would  be  the  effect,  in  terms  of  costs  to 
consumers,  of  the  proposed  marking 
requirements  or  of  limiting  the  proposed 
marking  requirements  to  aU  imftorted 
jewelry  made  of  silver?  How  would 
producers  and  importers  be  affected? 
Would  there  be  any  measurable  cost 
effect  on  jewelry  wholesalers  and 
retailers? 

Submitted  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U3.C 
552),  ( 1.4,  Treasury  Department 
Regulations  (31  CFR  1.4)  and  i  103.11(b). 
Customs  Regulations  (19  CFR  103.11(b)), 
on  regular  business  days  between  the 
hours  of  9:00  a.m.  and  4:30  p  jn.  at  the 
Regulations  and  Disclosure  Law  Branch, 
Room  2119,  Customs  Headquarters,  1301 
Constitution  Avenue  NW.,  Washington, 
DC  20229. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
EO.  12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  FlexibUity  Act  (5  US.C  601 
et  seq.),  it  is  certified  that  the  regulation 
amenchnent  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C  603 
and  604. 

Drafting  Information 

The  principal  author  of  this  doctunent 
was  James  C.  Hill,  Regulations  and 
Disclostue  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  partidpated  in  its  development 

Ust  of  Subjects  in  19  CFR  Part  1S4 

Customs  duties  and  inspection. 
Labeling,  Packaging  and  containers. 

Proposed  Amendment 

It  is  proposed  to  amend  Part  134. 
Customs  Regulations  (19  CFR  Part  134). 
as  set  forth  below: 

PART  134— COUNTRY  OF  ORIGIN 
MARKINQ 

1.  The  authority  dtation  for  Part  134 
would  continue  to  read  as  follows: 

Audiority:  5  US.C.  301. 19  U.S.C  68. 1202 
(Gen.  Hdnote.  11).  1304. 1S24. 


ttii F^dwl  Etgbtw  /  Vol  S4.  Na  27  /  Wday.  February  M.  1960  /  Ptopo— d  tol— 


2.  It  U  pcx>poMd  to  amend  f  134.43  by 
adding  a  new  paragraph  (c)  to  read  aa 
foUowa: 

1 134.43   NMhoda  o(  inafWng  apacifte 


{c)  Jewelry.  Jeweby  shall  be  indelibly 
marked  withilie  country  of  origin  by 
cutting,  die-ainking.  engraving,  stamping, 
or  some  other  equally  permanent 
method.  The  marking,  except  as 
indicated  further  in  this  paragraph,  mast 
appear  on  the  dasp  or  in  some  other 
conspicnoos  location,  or  alternately,  on 
a  metal  or  plastic  tag  indelibly  marked 
with  the  coontry  of  origin  permanently 
attached  to  the  article,  fat  ^ose  cases 
where  due  to  the  size  or  nature  of  the 
article  the  indelible  maiUng  is  too  small 
to  read  without  a  magnifying  glass,  the 
coontiy  of  origin  should  also  be 
indicated  on  a  string  tag  or  adhesive 
label  securely  affixed  to  the  article.  A 
string  tag  or  adhesive  label  will  be 
permitted  as  the  only  means  of  marking 
in  the  case  of  those  few  articles  which 
are  too  small  to  be  indelibly  marked  and 
do  not  permit  the  pennanent  attachment 
of  a  metal  or  plastic  tag  (e^  a  aoaall 
earring). 

Approveflc  Fvefeaiy  fl^  ttae. 

WOHaavwIaah, 

Commissioner  of  Caatamm. 

Salvaian  R.  Maitocfas, 

AMsistoMt  Secretary  of  the  Treasury. 
PK  Doc.  W-ana  Filad  2-»-88;  a:4S  amj 


19CFRPart1«2 

UabMty  of  Common  Canfarafor 
Faauva  To  Exafdaa  tha  HlQhaat 
)  of  Cara  and  DMganea  To 


Matf^Mnaj  Corracflon 


R  U.S.  Costoms  Service, 
Department  of  the  Treasury. 

action:  Propoeed  rule;  correction. 


r:  On  January  31. 1988.  a 
document  was  published  in  the  Fedeial 
Regiater  [54  FR  4835)  proposing 
amendments  to  the  Customs  Regulations 
relating  to  the  liability  of  common 
carriers  to  penalties,  seizure  and 
forfeiture  for  unmanifested  narcotics 
drugs  or  mariiuana.  In  that  document, 
the  phone  number  of  the  ctmtact  person. 
Ms.  Harriett  Bank,  was  incorrectly 


stated.  The  correct  nomber  at  which  Mi. 
Blank  can  be  reached  is  (202)  S6»-8317. 

Chief.  Reguhtiom  and  Disclosure  Law 

Branch. 

[FR  Doc  8»-3214  Filed  1-9-80;  &45  amj 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  503 

Faaa  for  Pneaaaina  Fraadon  of 
infonaallMi  Act  RaouaalB  and 
Pratfladoaura  NoUOcation  for 
Bualnaaa  Oacorda 

aocncy:  United  States  Information 

Agency. 

action:  Proposed  rule. 


;  This  is  a  proposed  rule 
regarding  sections  on  fees  and 
predisdosore  notification,  law 
enforcement  records,  and  details  on  how 
the  Agency  will  implement  the  Freedom 
of  Information  Act  (FOIA)  exemptions. 
We  are  soliciting  comments  on  the  fee 
and  predisdoema  notification  sections 
only.  This  propoeed  rale  is  to  conform  to 
the  amendments  enacted  by  the 
Freedom  of  information  Reform  Act  of 
19BB  concerning  law  enforcement 
records  and  fees  for  processing  re<}uests 
and  to  Executive  Order  No.  12600 
concerning  predisdosnre  notification  for 
businesa  records.  The  Freedom  of 
Information  Rrfonn  Act  of  1988 
amended  the  FOIA  by  modifying  dw 
terms  of  Exemption  7  and  by  supplying 
new  provisions  relating  to  the  diarging 
and  waiving  of  fees.  Executive  Order 
No.  12600  established  procedures  for 
notifying  submitters  of  business  records 
when  the  agency  is  considering  release 
of  those  records  in  response  to  a  FOIA 
request 

DATIS:  The  Agency  will  accept 
comments  on  or  before  March  13, 1989. 
Aooans:  Written  comments  should  be 
directed  to  the  Freedom  of  Information 
Officer.  United  States  Information 
Agency,  Room  M-10.  301  4th  Street. 
SW..  Washington,  DC  20547.  telephone 
(202)  465-7490. 

ran  Fwrmn  wyownATiON  contact: 

Lola  L  Secora,  Freedom  of  Information 
Officer.  (202)  465-7490. 
•uaai  whiitahv  airawMATiON.  The 
United  States  Infbrmati(m  Agency 
published  a  proposed  rule  on  the  fee 
schedule  and  fee  waiver  regulations  on 
July  10, 1967.  and  solicited  comments. 
This  proposed  rule  will  soposede  that 
rale  in  order  to  update  the  fee  schadale 
and  fee  waiver  raqidiements  of  the 


Freedom  of  InfoimatioR  Act,  5  U.S.C. 
552(aK4KAKi),  et  seq.,  to  comply  with 
the  Freedom  of  Information  Reform  Act 
of  1986  (Pub.  L  90-570)  and  OMB 
Administrative  Gmdelines  published  in 
the  Federal  Raglaler,  on  March  17, 1987. 
Volume  52,  No.  59,  pages  10012-10020 
and  in  oon|unction  with  the  New  Fee 
Waiver  Policy  Guidance  issued  by  the 
U.S.  Department  of  Justice.  Office  of 
Legal  Policy  issued  on  April  2. 1987. 
Executive  Order  No.  12600  concerning 
Predisclosure  Notification  Procedures 
for  Confidential  Commerdal 
Information  was  published  in  the 
Federal  Register  VoL  52.  No.  122,  pages 
23781-23783  on  June  25, 1987. 

The  Director  has  determined  that  this 
regtilation  is  not  a  major  rule  within  the 
meaning  of  E.0. 12291  because  it  will 
not  have  an  effect  on  the  economy  of 
$100  million  or  more  or  otherwise  meet 
the  threshold  criteria.  Therefore,  the 
preparation  of  a  regulatory  impact 
analysis  is  not  required. 

The  Director  certifles  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  any  sui»tantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act,  Pub.  L 
96-354. 

This  regaiatian  does  not  require  use  of 
a  form,  nor  does  it  otherwise  involve  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act.  44  U.SC 
3S01-352a 

List  of  Subjects  in  22  CFR  Pact  SOS 

Freedom  of  informatioo. 

For  the  reasons  set  out  in  the 
preamble,  22  CFR  Part  503  is  amended 
as  follows: 

PAirr  503-(AMENDED] 

1.  The  authority  citation  for  Part  503 
continues  to  read  as  fofloaw 

Authority:  22  U.S.C.  2B58;  31  U.S.C  483a:  5 
U.S.C.  301;  S  U.S.C.  552  aa  amended  by  Pub. 
L  93—502.  88  Stat.  1561;  E.0. 10477.  as 
amended.  IB  FR  454a  3  CFR  1949-1953 
Comp.,  page  9S8.  at  22  U.S.CA.  811a:  E.O. 
116.S2.  37  FR  5209.  3  CFR  (1974).  page  339. 

2.  Section  5037  and  503.8  are  revised 
to  read  as  follows: 


S  503.7 

(a)  Fees  to  be  charged— categories  of 
requests.  The  paragraphs  below  state, 
for  each  category  of  request  the  type  of 
fees  that  we  will  generally  charge. 
However,  for  each  of  these  categories.  . 
the  fees  may  be  limited,  waived,  or 
reduced  for  the  reasons  given  in 
paragraph  (e)  of  this  section. 

(1)  Coaunerdal  use  request  If  your 
request  is  for  a  commerdal  ase,  USIA  - 
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will  charge  you  the  costs  of  search, 
review  and  duplication. 

[2]  Educational  and  scientific 
Institutions  and  news  media.  If  you  are 
an  educational  institution  or  a  non- 
commercial scientific  institution, 
operated  primarily  for  scholarly  or   ■ 
scientific  research,  or  a  representative 
of  the  news  media,  and  your  request  is 
not  for  a  commercial  use,  USIA  «vill 
charge  you  only  for  the  duplication  of 
documents.  Also,  USIA  will  not  charge 
you  the  copying  costs  for  die  first  100 
pages  of  duplication. 

(3)  Other  requesters.  If  your  request  is 
not  the  kind  described  by  paragraph 
(a)(1)  of  this  section  or  paragraph  (a)(2) 
of  this  section,  then  USIA  will  diarge 
you  only  for  the  search  and  the 
duplication.  Also,  we  will  not  diarge 
you  for  the  first  two  hours  of  search  time 
or  for  the  copying  costs  of  die  first  100 
pages  of  duplication. 

(b)  Fees  to  be  charged— general 
provisions.  (1)  We  may  chaige  search 
fees  even  if  the  records  we  &id  are 
exempt  fitim  disclosure,  or  even  if  we  do 
not  find  any  records  at  all. 

(2)  We  will  not  charge  you  any  fee  at 
all  if  the  costs  of  routine  collection  and 
processing  of  the  fee  are  likely  to  equal 
or  exceed  the  amount  of  the  fee.  We 
have  estimated  that  cost  to  be  $5XX). 

(3)  If  we  determine  that  you  are 
(acthig  alone  or  with  others)  breaking 
down  a  single  request  into  a  series  of 
requests  in  order  to  avoid  or  reduce  the 
fees  charged,  we  may  aggregate  all  these 
requests  for  purposes  of  calculating  the 
fees  charged. 

(4)  We  will  charge  interest  on  unpaid 
bills  beginning  on  the  31st  day  following 
the  day  the  biU  was  sent  The  accrual  of 
interest  will  be  stayed  upon  receipt  of 
the  fee,  rather  than  upon  its  processing 
by  USIA.  Interest  will  be  at  the  rate 
prescribed  in  section  3717  of  Tide  32 
U.S.C 

(c)  Fee  Schedule— USIA  will  charge 
the  following  fees.  (1)  Manual  searching 
for  or  revie%vinfl  of  records: 

(i)  When  performed  by  employees  at 
grade  GS-1  through  GS-8  or  FS-9 
through  FS-ft— an  hourly  rate  of  $10.00 
will  be  charged; 

(ii)  When  performed  by  employees  at 
grade  GS-9  tiirough  GS-13  or  FS-5 
through  FS-2— an  hourly  rate  of  $20.00 
will  be  charged: 

(iii)  When  performed  by  employees  at 
grade  GS-14  or  above  or  FS-2  or 
above — an  hourly  rate  of  $36.00  will  be 
charged. 

(iv)When  a  search  involves  employees 
at  more  than  one  of  these  levels,  we  will 
charge  the  appropriate  rate  for  each. 

(2)  Computer  searching  and  printing. 
The  actual  cost  of  operating  the 
computer  plus  chaiges  for  the  time  spent 


by  the  operator,  at  the  rates  given  in 
paragraph  (c)(1)  of  this  section. 

(3)  Photocopying  standard  size 
pages— $0.15  per  page. 

(4)  Photocopying  odd-size  documents 
(sudi  as  pundicards  or  blueprints)  or 
reprodudng  other  records  (such  as 
tapes) — the  actual  cost  of  operating  the 
machine,  jrius  the  actual  cost  of  the 
materials  used,  plus  charges  for  the  time 
spent  by  the  operator,  at  the  rates  given 
in  paragraph  (c)(1)  of  this  section. 

(5)  Certifying  that  records  are  trae 
copies — this  service  is  not  required  by 
the  FOIA.  If  we  agree  to  provide  it  we 
will  chaige  $10.00  per  certification. 

(6)  Sending  records  by  express  mail, 
certified  maU,  or  other  special  methods. 
This  service  is  not  required  by  the  FOIA. 
If  we  agree  to  provide  it  we  will  chaige 
our  actual  cost 

(7)  Performing  any  other  special 
service  that  you  request  and  to  which 
we  agree — actual  cost  of  operating  any 
machinery,  plus  actual  cost  of  any 
materials  used,  plus  charges  for  the  time 
of  our  employees,  at  the  rates  given  in 
paragraph  (c)(1)  of  this  section. 

(d)  Procedures  for  assessing  and 
collecting  /ees— (1)  Agreement  to  pay. 
We  generally  assume  that  when  you 
request  records  you  are  willing  to  pay 
the  fees  we  charge  for  services 
associated  with  your  request  You  may 
specify  a  limit  on  the  amount  you  are 
willing  to  spend.  We  wiU  notify  you  if  it 
appean  that  the  fees  will  exceed  the 
limit  and  ask  whether  you  nevertheless 
want  us  to  proceed  with  the  search. 

(2)  Advance  payment  If  you  have 
failed  to  pay  previous  bills  in  a  timely 
manner,  or  if  our  initial  review  of  your 
request  indicates  that  we  will  charge 
you  fees  exceeding  $250.X)0,  we  will 
require  you  to  pay  your  past  due  fees 
and/or  the  estimated  fees,  or  a  deposit 
before  we  start  searching  for  the  records 
you  want  or  before  we  send  them  to 
you.  In  such  cases,  the  administrative 
time  limits  as  described  hi  S  503.6(b), 
will  begin  only  after  we  come  to  an 
agreement  with  you  over  payment  of 
fees,  or  decide  that  fee  waiver  or 
reduction  is  appropriate. 

(e)  Waiver  or  reduction  of  fees.  We 
will  waive  or  reduce  the  fees  we  would 
otherwise  charge  if  disclosure  of  the 
information  meets  both  of  the  following 
tests  ((e)(1)  and  (e)(2)  of  this  section): 

(1)  It  is  in  the  public  interest  because 
it  is  likely  to  contribute  significantly  to 
public  understanding  of  government 
operations  or  activities,  regardless  of 
any  other  public  interest  it  may  further. 
In  making  this  determination,  we  may 
consider 

(i)  Whether  the  requester  is  in  a 
position  to  contribute  to  public 
understanding; 


(ii)  Whether  the  requester  has  such 
knowledge  or  expertise  as  may  be 
necessary  to  understand  the 
information;  and, 

(iii)  Whether  the  requester's  intended 
use  of  the  information  would  be  likely  to 
disseminate  the  information  among  the 
public  and 

(2)  It  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
Commercial  interests  include  interests 
relating  to  business,  trade,  and  profit 
Not  only  profit-making  corporations 
have  commercial  interests;  so  do 
nonprofit  corporations,  individuals, 
unions,  and  other  associations. 

(3)  You  must  make  your  request  for  a 
waiver  or  reduction  at  the  same  time 
you  make  your  request  for  records.  Only 
the  FOI  Officer  may  make  the  decision 
whether  to  waive  or  reduce  the  fees.  If 
we  do  not  completely  grant  your  request 
for  a  waiver  or  reduction,  the  denial 
letter  will  designate  the  appeal  offidaL 

1503.8    Exampdone. 

Section  552(b)  of  the  Freedom  of 
Information  Act  contains  nine 
exemptions  to  the  mandatory  disdosure 
of  records.  These  exemptioiu  and  their 
application  by  the  Agency  are  described 
below.  In  some  cases,  more  than  one 
exemption  may  apply  to  the  same 
document  This  section  does  not  itself 
authorize  the  giving  of  any  pledge  of 
confidentialify  by  any  officer  or 
employee  of  die  Agency. 

(a)  Exemption  one — National  defense 
and  foreign  policy.  We  are  not  required 
to  release  records  that  are  specifically 
authorized  under  criteria  established  by 
an  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy  and  are  in  fact  property 
classified  pursuant  to  such  Executive 
Order.  Executive  Order  No.  12356  (1982) 
provides  for  such  dassification.  When 
the  release  of  certain  records  may 
adversely  affect  U.S.  relations  with 
foreign  countries,  we  usually  consult 
with  offidals  of  those  area  offices  and/ 
or  with  offidals  of  the  Department  of 
State.  We  may  also  have  in  our 
possession  records  classified  by  another 
agency.  If  we  do,  we  may  consult  with 
that  agency  or  may  refer  your  request  to 
that  agency  for  their  direct  response  to 
you,  in  which  case  we  will  notify  you 
that  we  have  made  such  a  referral. 

(b)  Exemption  two — Internal 
personnel  rules  and  practices.  We  are 
not  required  to  release  records  that  are 
related  solely  to  the  internal  personnel 
rules  and  practices  of  an  agency.  We 
may  withhold  routine  internal  agency 
procedures  such  as  guard  schedules  and 
luncheon  periods.  We  may  also 
withhold  internal  records  the  release  of 
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which  would  help  •ohm  persons 
circumvent  dw  lew  or  agency 
regulation!. 

(c)  Exemption  three— Records 
exempted  bj  other  etatutes.  We  are  not 
required  to  release  records  if  another 
statute  spectficaHy  allows  us  to 
withhold  them.  Another  statute  may  be 
used  only  if  it  absohitely  prohibits 
disclosure  or  if  it  sets  forth  criteria 
identifying  partixalar  types  of  material 
tobewiddiakL 

(d)  Exemption  four— Trade  eecreta 
and  confidential  commercial  or 
financial  information.  We  %vill  withhold 
trade  secrets  and  oommercial  or 
Hnandal  infamation  that  is  obtained 
from  a  parsoB  and  privileged  or 
confidentiaL 

(1)  Trade  eecrete.  A  trade  secret  is  a 
secret  commercially  valuable  plan, 
forenla.  procese.  or  device  that  is  used 
for  the  making,  preparing,  compounding, 
or  procesaing  of  trade  oommodities  and 
that  can  be  said  to  be  the  end  product  of 
either  innovation  or  substantial  effort  A 
direct  relatloaship  is  necessary  between 
the  trade  secret  sjmI  the  productive 
process. 

[2]  Commercial  or  financial 
information,  obtained  from  a  person, 
and  is  privileged  or  confidential,  (i) 
Infoimatiaii  is  "coounerdal  or  finandal** 
ti  it  relates  te  Dosinesses,  commerce, 
trade,  employment  profits,  or  finances 
(including  personal  finances). 

(ii)  Information  is  obtained  from 
someone  outside  the  Federal 
Government  or  from  someone  within  the 
Government  who  has  a  commercial  or 
financial  interest  in  the  information. 
"Person"  includes  an  individual, 
partnership,  corporation,  association. 
state  or  foreign  government,  or  other 
organization.  Information  is  not 
"obtained  fitxn  a  person"  if  it  is 
generated  by  USIA  or  another  Federal 
agency. 

(iii)  Information  is  "privileged"  if  it 
would  onfinarily  be  protected  from 
disdosare  in  civil  discovery  by  a 
recognized  evidentiary  privilege,  sudi  as 
the  attomey-dient  privilege,  or  the  work 
product  privilege.  Information  may  be 
privileged  for  dUs  purpose  under  a 
privilege  belonging  to  a  person  outside 
the  Government  unless  the  providing  of 
the  information  to  the  Government 
rendered  the  information  no  longer 
protectible  in  dvil  discovery. 

(iv)  bifonnation  is  "confidentiar  if  it 
meets  one  of  the  following  tests: 

(A)  Disdoaere  may  Impair  die 
Govenunenf  s  ability  to  obtain 
necessary  InforaMtion  in  die  future; 

(B)  Disdoaere  would  substantially 
harm  the  coeqMtMve  position  of  the 
person  wno  eubnitted  (he  information; 


(C)  Disdosure  would  impair  other 
Government  interests,  such  as  program 
effectiveness  and  compliance;  or 

(D)  Disclosure  would  impair  other 
private  interests,  such  as  an  interest  in 
controlling  availability  of  intrinsically 
valuable  records,  which  are  sold  in  the 
market  by  dieir  owner. 

(3)  Designation  of  certain  confidential 
information.  A  person  who  submits 
records  to  the  Government  may 
designate  part  or  all  of  the  infbrmation 
in  such  records  as  exempt  frt>m 
disdosure  under  Exemption  four.  The 
person  may  make  this  designation  either 
at  the  time  the  records  are  submitted  to 
the  Guvemment  or  within  a  reasonable 
time  thereafter.  The  designation  must  be 
in  writing.  The  legend  prescribed  by  a 
request  for  proposal  or  request  for 
quotationa  pursuant  to  any  agency 
regulation  establishing  a  subetitute  for 
the  language  is  sufficient  but  not 
necessary  for  this  purpose.  Any  such 
designation  will  expire  ten  years  after 
the  records  weie  submitted  to  the 
Government 

(4)  Predisclosure  notification.  The 
procedures  in  this  paragraph  apply  to 
records  that  were  submitted  to  die 
Govemaient  where  we  have  substantial 
reason  to  believe  that  infiormation  m  the 
records  could  reasonably  be  considered 
exempt  nnder  Exemption  four.  Certain 
exceptions  to  these  procedures  are 
stated  in  paragraph  (d)(5)  of  this  section. 

(i)  When  we  receive  a  request  for  such 
records  and  we  determine  that  we  may 
be  required  to  disdose  them,  we  wiU 
make  reasonable  efforts  to  notify  the 
submitter  about  these  facts.  The  notice 
will  inform  the  submitter  about  the 
procedures  and  time  limits  for 
submission  and  consideration  of 
objections  to  disclosure.  If  we  must 
notify  a  large  number  of  submitters,  we 
may  do  this  by  posting  or  publishing  a 
notice  ia  a  place  where  the  submitters 
are  reasonably  likely  to  become  aware 
of  it 

(ii)  The  sebmitter  has  five  (5)  working 
days  bom  receipt  of  the  notice  to  object 
to  disclosure  of  any  part  of  the  records 
and  to  state  all  bases  for  its  objections. 

(iii)  We  will  give  consideration  to  all 
bases  that  have  been  timely  stated  by 
the  submitter.  If  we  dedde  to  disdose 
the  records  and  die  submitter  stiO  does 
not  agree,  we  will  send  a  written  notice 
to  the  submitter  stating  briefly  why  we 
did  not  sustain  its  objections  and  will 
provide  a  copy  of  die  records  as  we 
intend  to  release  them.  The  notice  vi\l\ 
state  that  we  will  disdose  the  records 
five  (5)  working  days  after  the  submitter 
receives  the  notice  unless  we  are 
ordered  by  a  United  States  Distrid 
Court  not  to  release  them. 


(iv)  When  a  requester  files  suit  under 
the  FOLA  to  obtain  records  covered  by 
this  paragraph,  we  will  prompUy  notify 
the  submitter. 

(v)  Whenever  we  send  a  notice  to  a 
submitter  under  paragraph  (d)(4)(i)  of 
this  section,  we  will  notify  the  requester 
that  we  are  giving  the  submitter  a  notice 
and  an  opportunity  to  object 

(5)  Exceptions  to  predisc/osure 
notification.  The  notice  requirements  in 
paragraph  (d)(4)  of  this  section  do  not 
apply  in  the  following  situations: 

(i)  We  dedde  not  to  disdose  the 
records; 

(ii)  The  information  has  previously 
been  published  or  made  generally 
available; 

(iii)  We  have  already  notified  tlie 
submitter  of  previous  requests  for  the 
same  records  and  have  come  to  an 
understanding  with  that  submitter  about 
the  records; 

(iv)  Disdosure  is  required  by  a  statute 
other  Uian  die  POIA: 

(v)  Disclosure  is  required  by  a 
regulation,  issued  after  notice  and 
opportunify  for  public  comment,  that 
spedfies  narrow  categories  of  records 
that  are  to  be  disclosed  under  the  POIA. 
but  in  this  case  a  submitter  may  still 
designate  records  as  described  in 
paragraph  (dK3)  of  this  section  and  in 
exceptional  cases,  at  our  discretion,  may 
follow  the  notice  procedures  in 
paragraph  (dM4)  of  this  section: 

(vi)  The  designation  appears  to  be 
obviously  frivolous,  but  in  this  case  we 
will  still  give  the  submitter  the  written 
notice  required  by  paragraph  (d)(4)(iii) 
of  this  section  (although  this  notice  need 
not  explain  our  dedsion  or  include  a 
copy  of  the  records). 

(e)  Exemption  five — Internal 
memoranda.  This  exemption  covers 
internal  Government  communications 
and  notes  that  fall  within  a  generally 
recognized  evidentiary  privilege. 
Internal  Government  communications 
indude  an  agency's  communications 
with  an  outside  consultant  or  other 
outside  person,  with  a  court,  or  with 
Congress,  when  those  communications 
are  for  a  purpose  similar  to  the  purpose 
of  privileged  intra-agency 
communications.  Some  of  the  most 
common  applicable  privileges  are: 

(1)  The  deliberative  process  privilege- 
This  privilege  protects  prededsional 
deliberative  communications.  A 
communication  is  protected  under  tiiis 
privilege  if  it  was  made  before  a  final 
decision  was  reached  on  some  question 
of  policy  and  if  it  expressed 
recommendations  or  opinions  on  liiat 
question.  The  purpose  of  this  privilege  is 
to  prevent  injury  to  the  quality  of  the 
agency  dedsionmaking  process  by 
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encouraging  open  and  frank  internal 
policy  discussions,  by  avoiding 
premature  disclosure  of  policies  not  yet 
adopted,  and  by  avoiding  the  public 
confusion  that  might  result  from 
disdosing  reasons  that  were  not  in  fact 
the  ultimate  grounds  for  an  agency's 
decision.  This  privilege  continues  to 
protect  prededsional  documents  even 
after  a  dedsion  is  made.  We  will  release 
purely  factual  material  in  a  deliberative 
document  unless  that  material  is 
otherwise  exempt  However,  purely 
factual  material  in  a  deliberative 
document  ia  ivithin  this  privilege  if: 

(i)  It  is  inextricably  intertwined  with 
the  deliberative  portions  so  that  it 
cannot  reasonably  be  segregated,  or 

(ii)  It  would  reveal  the  nature  of  the 
deliberative  portions,  or 

(iii)  Its  disdosure  would  in  some  other 
way  make  possible  an  intrusion  into  the 
decisionmaking  process. 

(2)  Attorney-client  privilege.  This 
privilege  protects  confidential 
communications  between  a  lawyer  and 
an  employee  or  agent  of  the  Government 
where  an  attomey-dient  relationship 
exists  (e.g..  where  the  lawj'er  is  acting 
as  attorney  for  the  agency  and  the 
emplojree  is  commonicat^  on  behalf  of 
the  agency)  and  where  the  nnployee  has 
communicated  information  to  the 
attorney  in  confidence  in  order  to  obtain 
legal  advice  or  assistance,  and/or  where 
the  attorney  has  given  advice  to  the 
client 

(3)  Attorney  worit  product  privilege. 
This  privilege  protects  documents 
prepared  by  or  for  an  agency,  or  by  or 
for  its  representative  (usually  USIA 
attorneys)  in  anticipation  of  htigation  or 
for  trial.  It  includes  documents  prepared 
for  purposes  of  administrative 
adjudications  as  well  as  court  litigation. 
It  includes  documents  prepared  by 
program  offices  as  well  as  by  attorneys. 
It  includes  factual  material  in  such 
docimients  as  well  as  material  revealing 
opinions  and  tactics.  The  privilege 
continues  to  protect  the  documents  even 
after  the  litigation  is  closed. 

(f)  Exemption  six — Clearly 
unwarranted  invasion  of  personal 
privacy.  We  may  withhold  personnel, 
medical,  and  similar  files  and  personal 
information  about  individuals  if 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(1)  Balancing  test  In  dedding  whether 
to  release  records  that  contain  personal 
or  private  information  about  someone 
else  to  a  requester,  we  wei^  the 
foreseeable  harm  of  invading  that 
individual's  privacy  against  the  public 
benefit  that  would  result  from  the 
release  of  the  information.  In  our 
evaluation  at  requests  for  records,  we 


attempt  to  guard  against  the  release  of 
information  that  mi^t  involve  a 
violation  of  personal  privacy  by  a 
requester  being  able  to  "piece  together 
items"  or  "read  between  the  lines" 
information  that  would  normally  be 
exempt  from  mandatory  disdosure. 

(2)  Information  frequently  withheld. 
We  frequenUy  withhold  such 
information  as  home  addresses,  ages. 
minority  group  status,  sodal  securify 
numbera,  individual's  benefits,  earning 
records,  leave  records,  etc. 

(g)  Exemption  seven — Law 
enforcement.  We  are  not  required  to 
release  information  or  records  that  the 
Government  has  compiled  for  law 
enforcement  purposes.  The  records  may 
apply  to  actual  or  potential  violations  of 
either  criminal  or  dvil  laws  or 
regulations.  We  can  withhold  these 
records  only  to  the  extent  that  releasing 
them  would  cause  harm  in  at  least  one 
of  the  following  situations: 

(1)  Enforcement  proceedings.  We  may 
withhold  information  when  release 
could  reasonably  be  expected  to 
interfere  with  prospective  or  ongoing 
law  enforcement  proceedings. 
Investigations  of  fraud  and 
mismanagement  employee  misconduct 
and  civil  ri^ts  violations  may  fall  into 
this  category,  in  certain  cases,  we  may 
refuse  to  confirm  or  deny  the  existence 
of  records  that  relate  to  violations  in 
order  not  to  disdose  that  an 
investigation  is  in  progress  or  may  be 
conducted. 

(2)  Fair  trial  or  impartial  adjudication. 
We  may  widibold  records  when  release 
would  deprive  a  person  of  a  fair  trial  or  . 
an  impartial  adjudication  because  of 
prejudidal  publidfy. 

(3)  Personal  privacy.  We  are  careful 
not  to  disclose  information  that  could 
reasonably  be  expected  to  constitute  an 
unwarranted  invasion  of  personal 
privacy.  When  a  name  surfaces  in  an 
investigaticMi,  that  person  is  likely  to  be 
vulnerable  to  innuendo,  rumor, 
harassment  or  retaliation. 

(4)  Confidential  sources  and 
information.  We  may  withhold  records 
whose  release  could  reasonably  be 
expected  to  disclose  the  identity  of  a 
confidential  source  of  information.  A 
confidential  source  may  be  an 
individual;  a  state,  local  or  foreign 
Government  agency:  or  any  private 
organization.  The  exemption  applies 
whether  the  source  provides  information 
under  an  express  promise  of 
confidentiality  or  under  drcumstances 
from  which  such  an  assurance  could  be 
reasonably  inferred.  Also,  where  the 
record,  or  information  in  it  has  been 
compiled  by  a  criminal  law  enforcement 
authority  conducting  a  criminal 
investigation,  or  by  an  agency 


conducting  a  lawful  national  security 
investigation,  the  exemption  also 
protects  all  information  supplied  by  a 
confidential  source.  Also  protected  from 
mandatory  disdosure  is  any  information 
which,  if  disclosed,  could  reasonably  be 
expected  to  jeopardize  the  system  of 
confidentiahty  that  assures  a  flow  of 
information  from  sources  to 
investigatory  agendes. 

(5)  Techniques  and  procedures.  We 
may  withhold  records  reflecting  special 
techniques  or  procedures  cf 
investigation  or  prosecution  not 
otherwise  generally  known  to  the  publia 
In  some  cases,  it  is  not  possible  to 
describe  even  in  general  terms  those 
techniques  without  disclosing  the  very 
material  to  be  withheld.  We  may  also 
withhold  records  whose  release  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  this 
disclosure  could  reasonably  he  expected 
to  create  a  risk  that  someo.ie  could 
circumvent  requirements  of  la  w  or  of 
regulation. 

(6)  Life  and  physical  safety.  We  may 
withhold  records  whose  disdosure 
could  reasonably  be  expected  to 
endanger  the  bfe  or  physical  safefy  of 
any  indrviduaL  This  protection  extends 
to  threats  and  harassment  as  well  as  to 
physical  violence. 

(h)  Exemptions  eight  and  nine — 
records  on  financial  institutions  and 
records  on  wells.  (1)  Exemption  eight 
permits  us  to  withhold  records  about 
regulation  or  supen'ision  of  finandal 
institutions. 

(2)  Exemption  nine  permiij  the 
withholding  of  geological  a.-d 
geophysical  infonnation  and  data, 
including  maps,  concerning  wells. 

Date:  lanuary  26.1989. 
Lorie  |.  Nieraoberg, 
Acting  General  Counsel. 
|FR  Doc.  89-^132  Filed  2-0-09:  a45  am] 
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r:  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  to  the 
Missouri  permanent  regulatory  program 
(hereinafter,  the  "Missouri  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to  prime 
farmland,  hydrology,  excess  spoil 
disposal  coal  processing  waste 
disposal,  fish  and  wildlife,  regrading  or 
stabilizing  rills  and  gullies,  revegetation, 
subsidence,  prohibitions,  areas 
unsuitable  for  mining,  the  alternative 
bonding  system,  and  definitions.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards  and  to 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
re<ioested. 

BATia:  Written  comments  must  be 
received  on  or  before  4Kn  pjn.,  cs.t 
March  13, 1989.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  on  Much  7, 1989.  Requests 
to  i^esent  oral  testimony  at  the  hearing 
must  be  received  by  4Mi  pjn.,  cs-t  on 
Felnvary  27, 1988. 

AOMmsn:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  J.  Kovadc  at  the  address  listed 
below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  aU  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Kansas  City  Field  Office. 
Mr.  William  J.  Kovadc,  Director,  Kansas 
City  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
1103  Grand  Avenue,  Room  502, 
Kansas  City,  MO  64106,  Telephone: 
(816)  374-6405 
Office  of  Surface  Mining  Redamation 
and  Enforcement,  Administrative 
Record  Office.  Room  5131, 1100  L 
Street  NW.,  Washington,  DC  2024a 
Telephone:  (202)  343-5492 
Missouri  Department  of  Natural 
Resources,  Land  Redamation 
Program.  205  Jefferson  Street,  P.O.  Box 
176,  Jefferson  City,  MO  65102. 
Telephone:  (314)  751-4041 


i^nON  CONTACT: 
Mr.  William  J.  Kovadc  Director,  Kansas 
City  Field  Office  at  the  address  or 
telephone  number  listed  in 


L  Background  on  die  Missouri  Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Missouri  program.  General 
background  information  on  the  Missouri 
program,  Induding  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Missouri  program  can  be  found  in  the 
November  21, 1980,  Federal  Register  (45 
FR  77017).  Subsequent  actions 
concerning  Missouri's  program  and 
program  amendments  can  be  found  at  30 
CFR  925.12, 925.15,  and  925.16. 

n.  Proposed  Amendment 

By  letter  dated  January  12, 1989 
(Administrative  Record  No.  MO-IIO), 
Missouri  submitted  proposed  revisions 
to  its  program  pursuant  to  SMCRA. 
Missouri  submitted  the  proposed 
revisions  (1)  in  response  to  a  Jime  11. 
1988  and  a  January  30, 1988.  letter  that 
OSMRE  sent  in  accordance  with  30  CFR 
732.17(c),  (2)  to  satisfy  a  required 
program  amendment  at  30  CFR 
925.160(1).  (3)  to  satisfy  defidendes 
noted  in  a  July  18, 1988,  letter  from 
OSMRE,  and  (4)  at  its  own  initiative. 

The  regulations  that  Missouri 
proposes  to  amend  are:  10  CSR  40- 
2.110(1)(B)3,  Prime  Farmland 
Applicability;  10  CSR  40-3i)40  (1)(B), 
(3)(G),  (4)(B)3,  (6)(B),  (8)(H).  (6)(T),  (7). 
(10)(A),  (10)(E),  (10)(G),  mm,  (10)0), 
(13)(A)1,  and  (13)(B)1.C  and  4O-3.200 
(1)(B),  (3)(H),  (4)(B)3,  (6)(B),  (6)(H), 
(6)(T).  (7),  (10)(A),  (10)(E).  (10)(G).  (10)(I). 
(10)0),  (12)(A)1,  and  (12)(B)1.C  Surface 
and  Underground  Requirements  for 
Protection  of  the  Hydrologic  Balance:  10 
CSR  40-3.060  (1)(B),  (1)(F).  (1)(H).  and 
(1)(K).  and  40-3.220  (1)(B).  (1)(F).  (1)(H), 
and  (1)(K),  Surface  and  Underground 
Requirements  for  the  Disposal  of  Excess 
Spoil:  10  CSR  40-3.080  (1)(C).  (2)(A). 
(4)(A),  (4)P)3.  (10)(B).  and  (11)(D).  and 
4(M.230  (1)(C).  (2)(A).  (4)(A).  (4)(D)3. 
(10)(B),  and  (11)(D),  Requirements  for 
the  Disposal  of  Coal  Processing  Waste; 
10  CSR  40-3.100(2),  Requirements  for  tiie 
Protection  of  Fish,  Wildlife,  and  Related 
Environmental  Values  and  Protection 
Against  Slides  and  Other  Related 
Damage;  10  CSR  403.110(6),  Regrading  or 
Stabilizing  Rills  and  Gullies;  10  CSR  40- 
3.120  (6)(A),  (6)(B)2,  and  (8)(D),  and  40- 
3.270  (6)(A)  and  (6)(B)(2),  Surface  and 
Underground  Revegetation 
Requirements;  10  CSR  4O-3.280(l)(C). 
General  Requirements  for  Subsidence 
Conbol:  10  CSR  40-5.010  (2)(C),  (2)(E), 


and  (3)(B)2,  Prohibitions  and  Limitations 
on  Mining  in  Certain  Areas;  10  CSR  40- 
6.020  (4)(B)1.  (4)(B)2.  (4)(B)4,  (4)(B)6. 
(4)(C)1,  (4)(C)3,  and  (4)(C)5,  State 
Designation  of  Areas  Unsuitable  for 
Mining;  10  CSR  40-6.060(4)(A)3,  Prime 
Farmland  ApplicabUity;  10  CSR  40- 
7.011,  Bond  Requirements;  10  CSR  40- 
7.021,  Duration  and  Release  of 
Reclamation  Liabilify;  10  CSR  40-7J031, 
Permit  Suspension  or  Revocation,  Bond 
Forfeiture,  and  Authorization  to  Expend 
Reclamation  Fund  Monies;  10  CSR  40- 
7.041,  Form  and  Administration  of  the 
Coal  Mine  Land  Reclamation  Fund;  and 
10  CSR  40-8.010(1)  (A)59  and  (A)79. 
Definitions. 

in.  Pubttc  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Missouri  program. 

Written  Coaunenta 

Written  comments  should  be  specific 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  indude  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATCS" 
or  at  locations  other  than  the  Kansas 
Cify  Field  Office  will  not  be  considered 
in  the  final  rulemaking  or  induded  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "TON  FUNTHfN  intonmation 
CONTACT"  by  4:00  p.m.,  cs.t.  February 
27, 1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunify  to  testify  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greaUy  assist  the  transcriber. 
Submission  of  written  statements,  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  been  scheduled  to  testify,  and  who 
wish  to  do  so,  will  be  heard  following 
those  who  have  been  scheduled.  The 
hearing  will  end  after  all  persons 
scheduled  to  testify  and  persons  present 
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in  the  audience  who  wish  to  testify  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opporttmify  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "^ON  naiTHCR  infonmation 
CONTACT."  All  sodi  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  undo'  "ADONtSSCS."  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

List  of  Sul^ects  in  90  CFR  Part  825 

Coal  Mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
ADaaD.KIafai. 

Acting  Assistant  Director,  Western  Field 
Operations. 

Date:  Febniaiy  1. 1989. 
(FR  Doc.  8B-31fle  FUad  2-»-eec  8:45  asi] 
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Foraat  Sarvloa 
38  CFR  Part  222 


Grazing  Faaa  on  National  Foraat 
Syatam  Landa  In  tha  Eaatara  Stataa 

AOCNCV:  Forest  Service.  USDA. 
ACTION:  Proposed  rule. 

auMNUMY:  This  proposed  rule  would 
amend  the  procedures  for  determining 
annual  grazing  fees  on  National  Forest 
System  lands  in  the  Eastern  United 
States.  The  rules  would  not  apply  to 
grazing  fees  on  National  Forest  System 
lands  in  Oklahoma  or  National 
Grasslands  in  Texas  which  are  covered 
under  other  grazing  fee  systems.  Under 
the  proposed  rule,  fees  for  livestock 
grazing  use  and  occupancy  would  be 
~  based  on  fair  market  value.  Fair  market 
value  for  noncompetitive  permits  would 
be  determined  by  using  comparable 
grazing  lease  rates  for  private  lands  or 
the  price  of  hay  as  an  alternative  feed 
source,  whichever  is  lower.  Existing 
permittees  under  noncompetitive  fee 
systems  would  have  priority  for 
noncompetitive  issuance  of  new  term 
permits.  Competitive  bidding  would  be 
used  where  already  established  and 
would  be  im|riemented  for  any  permit 
issued  for  a  new  allotment  or  vacant 
allotment  Permittees  under  competitive 


bid  fee  systems  would  have  the  ri^t  of 
first  rebual  of  a  new  term  pennit  by 
matching  the  high  bid  All  grazing  fees 
would  be  charged  on  the  basis  of  a  rate 
per  head  per  month  for  each  of  the  fee 
systems  used  Grazing  fee  credits  would 
be  available  for  agency-required  range 
improvements.  The  intended  effect  of 
the  proposed  rule  is  to  establish  both  a 
uniform  grazing  fee  system  for  National 
Forest  lands  in  the  Eastern  United 
States,  and  a  system  that  accurately 
reflects  fair  market  value  of  the  grazing 
use  and  occupancy.  Public  comment  on 
adoption  of  ^e  proposed  rule  is 
encoiuaged. 

DATE  Comments  must  be  received  in 
writing  by  April  11, 1988. 
aPDNTtlCt:  Send  written  comments  to 
F.  Dale  Robertson.  Chief  (2200).  Forest 
Service.  USDA.  P.O.  Box  9600a 
Washington.  DC  20090-609a 

The  public  may  insped  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Director,  Range 
Management  Staff,  Room  801,  Rosslyn 
Plaza  East.  1621  North  Kent  Street, 
Ariingtoa.  Virginia,  between  the  hours 
of  8:00  ajn.  and  5:00  pjn. 
TON  FURTNBI  BtMIATlON  CONTACR 
Edward  R.  F^widseii,  Range 
Management  Staff,  Washington,  DC 
(703)  23&-8141:  Levester  PNideigrass, 
Fisheries,  Wildlife,  and  Range  Staff 
(Southern  Region).  (404)  347-3808;  or 
Paul  Edgerton.  Recreation,  Range, 
Wildlife,  and  Landscape  Management 
Staff  (Eastern  Region).  (414)  281-1371. 


Background 

Legal  Authorities.  Livestock  grazing 
on  National  Forest  System  (NFS)  lands 
is  authorized  under  term,  temporary 
grazing,  or  livestock  use  permits.  Fees 
are  charged  for  the  grazing  use  and 
occupancy.  Different  laws  and  polides 
guide  grazing  fees  on  NFS  lands 
depending  upon  their  geographic 
location  and  on  whether  tlie  lands  are 
National  Forest,  National  Grasslands  or 
Land  Utilization  Projed  (LUP)  lands. 
Statutory  direction  for  all  Federal 
agency  fees  is  provided  in  the 
Independent  Offices  Appropriation  Act 
of  1952  (31  U.S.C  483a).  This  Act  states 
that  fees  shall  be:  self-sustaining  to  the 
fullest  extent  possible;  uniform  among 
all  agencies:  subject  to  Federal 
Executive  policy;  and  fair  and  equitable 
to  the  public  and  the  user  of  the  public 
resource.  Federal  Executive  policy  on 
user  charges  is  set  forth  in  Office  of 
Management  and  Budget  (OMB)  Circular 
A-25,  User  Charges,  which  states  thati 

*  *  *  user  charge*  will  be  based  on  market 
prices  when  tba  Covemment  is  supplying 
services,  property,  or  resources  in  its  capacity 


as  property  ownar .  (and)  *  *  *  in  the  absence 
of  competitive  HpmnnH  market  price  will  be 
determined  by  eittier  competitive  bidding,  or 
prevailing  prices  in  competitive  markets  for 
property,  resources,  or  services  that  are 
similar  to  those  provided  by  the  Government 
(e.g.  grazing  lands  in  the  general  vicinity  of 
private  ones  [tands]),  with  ad}ustments  as 
appropriate  that  reflect  demand  level  of 
service,  and  quality  of  the  good  or  servioe. 

For  the  Eastern  and  Southern  Regions 
of  the  National  Forest  System,  grazing 
fees  are  guided  by  the  foregoing 
authorities,  together  tvith  the  Organic 
Ad  of  1807  (16  U.S.C  551),  tiie 
Bankhead-Jones  Farm  Tenant  Ad  of 
1937  (7  U.S.C.  1011(d)).  and  the  Granger- 
Thye  Ad  of  1950  (16  US.C  572).  These 
autiiorities  {Rovide  for  the  Secretary  of 
Agricultme  to  establish  rules  and 
n^gulations  to  regulate  the  occupancy 
and  use  of  NFS  lands;  charge  user  fees 
based  on  equify  criteria,  including 
prindples  sind  concepts  of  fair  market 
value,  and  to  develop  and  implement 
grazing  fee  systems  which  are  self- 
sustaining  to  the  extent  possible.  The 
existing  roles  governing  grazing  use  and 
occupancy  on  NFS  lands  in  the  East  and 
South  are  set  forth  in  36  CFR  part  222. 
Subpart  A.  Rules  governing  grazing  fees 
are  at  96  CFR  222.  Subpart  C 

Curreat  Permit  System  and  Cmzing 
Fee  Systems  in  the  East  Grazing  on 
Natiooal  Forest  lands  is  authorized 
through  term  and  temporary  grazing  or 
livestock  use  permits.  In  the  Eastern  and 
Southern  regions,  term  grazing  permits 
are  issued  for  periods  of  10  jrears  or  less. 
A  pennit  holder  has  first  priorify  for 
receipt  of  a  new  permit  at  the  end  of  the 
term  period,  provided  the  bolder  has 
fully  complied  with  the  terms  and 
conditions  of  the  permit  Therefore,  if 
grazing  permittees  comply  with  the 
terms  and  conditions  of  the  expiring 
permit,  they  are  reasonably  assured 
tenure  of  use  and  occupancy  of  NFS 
lands  in  absence  of  competition  for 
renewal. 

Currentiy,  the  Eastern  and  Southern 
Regions  use  different  grazing  fee 
systems  for  permitted  livestock  grazing 
tmder  their  respective  jurisdiction.  The 
grazing  fee  system  for  the  Eastern 
Region  was  established  in  1979  through 
rule  making  (44  FR  616ia  October  28, 

19791.  and  for  the  Southern  Region    

through  an  update  of  the  rules  at  36  CFR 
Part  222.  Subpart  C— Grazing  Fees  (44 
FR  24843,  April  27. 1979.)  In  adopting 
these  fee  systems,  each  Region  also 
gave  notice  that  the  respective  fee 
systems  would  be  periodically  reviewed 
and  updated. 

In  the  Eastern  Region,  two  different 
fee  methods  are  used.  In  Vermont.  New 
York.  Missouri.  aiKl  West  Virginia,  the 
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grazing  fee  •ystem  uses  a  base  grazing 
value  derived  from  comparable  private 
grazing  land  lease  rates.  This  base  value 
is  annually  adjusted  by  3-year  average 
hay  prices  or  a  hay  price  index.  The  hay 
price  index  is  based  on  the  3-year 
average  selling  price  of  hay,  computed 
by  the  National  Agricultural  Statistics 
Service,  for  the  following  subregions: 
Northeast  Lake  States,  and  Combelt  In 
1968.  grazing  fees  on  a  per  head  month 
basis  range  from  $2.20  to  $1.80.  Grazing 
fees  on  aU  other  forest  units  in  the 
Eastern  Region  are  based  on 
competitive  bidding.  The  base  grazing 
value,  whether  established  by 
competitive  bid  or  private  lease  rates,  is 
annually  adjusted  by  the  hay  price 
index  for  each  appropriate  subregion 
during  the  10-year  grazing  permit  period. 
While  the  Eastern  Region  fee  system  has 
worked  effectively,  the  base  vaJues 
which  are  used  in  the  fee  formula  are 
nearly  10-years  old.  Therefore,  at  a 
minimum,  it  is  timely  to  reassess  how 
close  current  fees  are  to  market  values 
and  to  update  base  values  where 
necessary. 

For  the  Southern  Region,  grazing  fees 
are  based  on  a  1979  survey  of  private 
grazing  land  lease  rates  (dollar  per  acre 
converted  to  dollar  per  Animal  Month) 
for  grazable  woodlands  less  the  cost 
difference  of  grazing  National  Forest 
lands  as  opposed  to  private  lands.  This 
derived  base  value  is  annually  adjusted 
through  an  index  of  prices  receiveid  for 
the  sale  of  beef  cattle  in  the  Southern 
States.  In  1988,  grazing  fees  per  head 
month  are:  $0.54  on  National  Forests  in 
Florida  and  $0.77  on  the  other  National 
Forests  in  the  region. 

In  April  1988.  competitive  bidding  for 
four  grazing  permits  was  tested  on  the 
Jefferson  National  Forest  in  Virginia. 
Bids  ranged  from  $2.00  to  $4.50  per  head 
month.  These  results  indicate  that  a 
demand  exists  for  National  Forest 
grazing,  in  an  open  and  competitive 
market,  and.  at  a  minimum,  it  is 
appropriate  to  update  base  grazing 
values  to  current  fair  market  value.  In 
addition  to  this  test,  during  the  period  of 
June-September  1987,  grazing 
permittees.  State  and  local  government 
officials,  and  Congressional 
representatives  in  each  of  the  Eastern 
States  were  informed  by  Forest 
Supervisors  in  both  regions  that  the 
Forest  Service  was  considering  a  change 
in  current  grazing  fee  methods.  Personal 
contacts  also  have  been  made  by  Forest 
Service  officers  with  permittees  and 
other  interested  and  affected  parties. 
These  contacts  have  produced  helpful 
information  on  the  alternative  fee 
systems  considered,  and  on  whether  the 
Forest  Service  should  establish  a 


uniform  fee  system  for  National  Forest 
System  lands  in  the  Eastern  United 
States. 

Need  for  the  Rule.  Review  of  the 
current  grazing  fee  systems  in  the 
Eastern  and  Southern  Regions  indicates 
a  wide  disparity  in  fees  paid  for  grazing 
on  National  Forest  System  lands  in  the 
East.  The  market  approach  utilized  in 
the  Eastern  Region  clearly  results  in 
higher  fees  paid  to  the  Treasury  for 
permitted  livestock  grazing  use  and 
occupancy.  Tests  in  the  Southern  Region 
indicate  that  competition  for  grazing 
does  exist  and  that  fees  rise  as  a  result 
of  competition.  Current  fee  systems 
within  the  regions  involved  need  to 
more  fully  comply  with  the  standards 
and  guidelines  of  OMB  Circular  A-25 
and  the  Independent  Offices 
Appropriation  Act  of  1952  which  state 
that  user  fees  should:  (1)  Be  self 
sustaining  to  the  extent  possible:  (2)  be 
based  on  principles  of  fair  market  value; 
and  (3)  provide  a  fair  and  equitable 
return  to  the  public.  Adoption  of  a  fee 
system  based  on  open  and  free  market 
concepts  is  needed  to  comply  with  these 
criteria.  Moreover,  there  are  no  strong 
economic  indicators  that  argue  for 
retaining  distinctly  different  fee  systems. 
The  Forest  Service  has  concluded  that  it 
should  adopt  a  uniform,  market  driven, 
grazing  fee  system  for  these  two 
Regions.  In  addition  to  identifying  the 
need  for  a  uniform  fee  system.  Forest 
Service  review  of  fee  systems  in  the 
Eastern  and  Southern  Regions  indicates 
there  is  a  significant  potential  on 
Eastern  National  Forests  to  further 
vegetation  management  objectives 
through  livestock  grazing  outlined  in 
Forest  Land  Management  Plans. 
Financing  range  improvements  through 
grazing  fee  systems  and  permittee 
involvement  is  an  established 
mechanism  on  National  Grasslands  and 
Land  Utilization  Project  lands.  This 
process  is  proposed  for  use  on  National 
Forest  System  lands  in  the  East  in  the 
agency's  recently  published  proposed 
revision  of  36  CFR  Part  222.  Subpart  A 
(53  FR 158;  August  16, 1988;  30956).  This 
proposed  grazing  fee  rule  allows  for  the 
use  of  grazing  fee  credits  for  such 
improvements  carried  out  by  a  grazing 
permittee  in  accordance  with  approved 
vegetation  management  objectives 
established  by  the  Forest  Service. 

Alternative  Fee  Systems  Considered. 
In  developing  this  proposed  rule,  six 
alternative  grazing  fee  systems  have 
been  evaluated  as  follows:  (1)  Retain 
current  fee  method(s);  (2)  use 
comparable  private  grazing  land  lease 
rates;  (3)  charge  fees  based  on  the 
average  coats  of  administering  nazing 
permit:  (4)  institute  competitive  bidding 


for  grazing  permit  with  annual 
adjustment  of  the  initial  year's  grazing 
price  through  indexing:  (5)  base  fees  on 
the  cost  of  alternative  livestock  feed; 
and  (6)  calculate  fees  using  the  residual 
value  of  livestock  forage  based  on  net 
livestock  income  attributable  to 
National  Forest  grazing.  Of  the 
alternatives  considered,  comparable 
grazing  land  lease  rates  for  private 
range  lands  that  are  the  same  or  similar 
to  National  Forest  lands  or  competitive 
bidding  best  meet  Federal  Executive 
policy  for  user  fees  that  are  self 
sustaining,  meet  the  criteria  of  fair 
market  value,  and  are  fair  and  equitable 
to  all  interested  and  affected  parties. 
Further,  these  market  based  fee  methods 
would  assure  the  greatest  degree  of 
uniformity  within  the  two  regions,  and 
would  be  cost  effective  to  administer. 
Finally,  adoption  of  market-based 
grazing  fees,  including  comparable  land 
lease  rates  and  competitive  bidding  in 
both  regions,  would  maintain  continuity 
with  the  use  of  these  fee  methods  since 
1980  in  the  Eastern  Region.  Adoption  of 
these  proposed  fee  methodologies  would 
be  easily  implemented  through  the 
experience  that  has  already  been 
gained.  The  proposed  use^f  these 
methodologies  would  provide  needed 
revenues  for  range  and  forage 
improvements  on  NFS  lands  in  the 
Eastern  United  States  which  would 
generate  benefits  for  soil,  water,  wildlife 
habitat  and  vegetation  as  well  as 
livestock  grazing. 

Explanation  of  Propoaed  Rule 

The  Agency  believes  that  it  is  not  in 
the  public  interest  to  immediately 
convert  all  grazing  permits  to 
competitive  bidding — that  to  do  so  could 
be  disruptive  to  ongoing  operations  of 
current  permittees.  Therefore,  under  the 
rule,  competitive  bidding  would 
continue  to  be  used  on  National  Forest 
units  in  the  Eastern  Region  where  it  has 
been  in  use  since  the  1980  grazing  fee 
year.  Also,  it  would  be  implemented  in 
both  the  Eastern  and  Southern  Regions 
as  new  grazing  allotments  are  created 
and  as  allotments  are  vacated  or 
terminated  by  current  permittees. 
Competitive  bidding,  in  this  limited 
form,  will  provide  producere  who  do  not 
now  have  access  to  National  Forest 
grazing  an  opportunity  to  compete  for 
grazing  use  on  NPS  lands. 
Noncompetitive  grazing  fee  procedures 
would  be  set  forth  at  36  CFR  222.53. 
Procedures  appUcable  to  competitive 
bidding  for  grazing  permits  would  be  set 
forth  at  36  CFR  222.54.         • 
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NoDcompelitive  Fee  Approach  (§  222JSS) 

Under  the  proposed  rule,  grazing  fees 
would  be  established  under 
noncompetitive  fair  market  value 
procedures  in  the  following  situations: 
(1)  For  existing  permittees  where  fees 
are  not  now  set  by  competitive  bidding 
on  National  Forest  System  lands  in  the 
States  of  Vermont  New  York,  Missouri 
and  West  Virginia,  and  in  the  Southern 
Region:  (2)  where  there  is  no  public 
access  to  grazable  National  Forest 
System  (NFS)  lands;  (3)  where  persons 
are  eligible  for  a  free  grazing  permit  (36 
CFR  222.3(c)(2));  (4)  in  Missouri  and 
New  York  where  there  are  existing 
grazing  associations;  (5)  on  any 
allotments  previously  advertised  for 
competitive  bidding  but  not  bid  on  as 
specified  at  36  CFR  222.54;  and  (6)  for 
any  livestock  on-and-off  permits  as 
defined  in  36  CFR  222,  Subpart  A. 

Two  grazing  associations  exist  In  the 
East  The  Cedar  Creek  (Missouri)  and 
the  Hector  (New  York).  For  the  Cedar 
Creek  Association,  provision  for 
noncompetitive  fees  is  directly  provided 
for  through  Title  m  of  the  Bankhead- 
Jones  Farm  Tenant  Act  and  the 
Comptroller  General's  decision  of  1950 
(Com.  Gen.  Dec  B-77667,  November  8, 
19S0).  Where  conservation  practices  are 
required  oa  the  land  covered  by  the 
grazing  permit  and  are  in  connection 
with  the  uses  authorized  by  the  permit 
Title  in  of  the  Bankhead-Jones  Farm 
Tenant  Act  provides  that  the  grazing  fee 
established  is  not  required  to  be 
competitive  and  shall  represent  the  net 
value  of  the  grazing  privilege  granted. 

Noncompetitive  grazing  fees  would 
also  be  used  for  the  Hector  Association 
(New  Yoiic).  In  1983,  Congress 
established  the  Finger  Lakes  National 
Forest  in  north  central  New  York.  Prior 
to  1983,  this  unit  was  administered  as 
the  Hector  Land  Utilization  Project  area 
under  Tide  VBL  of  the  Bankhead-Jones 
Farm  Tenant  Act  of  1937. 
Notwithstanding  the  change  in  land 
status  frtmi  Land  Utilization  Project  to 
National  Forest  livestock  grazing  has 
continued  to  be  a  signlRcant  use  of  these 
lands.  Accordingly,  it  is  proposed  that 
the  annual  grazing  fee  continue  to  take 
into  consideration  agency  required 
conservation  practices  to  promote 
grassland  agriculture  together  wdth 
propvssive  principles  of  land 
conservation  and  multiple  use.  Fair 
market  value  grazing  fees  would  be 
charged  for  the  grazing  use  while 
maintaining  the  personal  stewardship 
presently  displayed  by  the  current 
grazing  permittees.  Under  the  proposed 
rule,  grazing  fee  credits  for  agency 
required  range  improvements  would  be 


accommodated  tlirough  adjustments  to 
the  base  grazing  value. 

Noncompetitive  fee  procedures  would 
also  be  applied  to  term  grazing  permits 
with  provisions  for  grazing  on-and-off 
Forest  Service  administered  lands  when 
a  logical  grazing  area  contains  both 
lands  under  agency  control  and  lands 
controlled  by  the  applicant  Generally, 
the  nonfederal  land  is  dominant  in  these 
situations,  and  grazing  fees  are  charged 
for  only  use  of  the  National  Forest 
System  lands.  Notwithstanding  these 
conditions,  these  lands  would  still  be 
grazed  under  a  permit  system,  using  a 
fee  method  based  on  principles  of  ^ir 
market  value. 

Competitive  Bidding  (§  222.54) 

Under  §  222.54  of  the  proposed  rule, 
competitive  bid  grazing  fees  would 
continue  to  be  used  in  the  Eastern 
Region  where  they  were  initially 
implemented  in  the  1980  grazing  yean 
for  any  new  allotments  created  on 
National  Forests  in  the  Eastern  and 
Southern  Regions;  and  for  any  vacant 
allotment  Under  the  competitive  bid  fee 
approach,  the  base  grazing  value  would 
be  established  in  the  initiaJ  year  of  the 
permit  for  grazing  use  and  occupancy 
and  would  be  derived  bom  eithen  (1) 
The  initial  competitive  bid,  or  (2)  a 
minimum  bid  price  derived  bom 
comparable  private  lease  rates  or 
equivalent  costs  of  alternative  feed  such 
as  hay  prices,  whichever  is  lower 
(S  222.54(b)).  In  the  absence  of  bidding 
competition,  the  minimum  bid  price 
would  be  used  as  the  base  value. 

Grazing  permittees  under  competitive 
bid  fee  systems  would  have  priority  for 
retaining  an  existing  grazing  permit  and 
have  the  first  right  of  refusal  of  a  new 
term  permit  by  matching  the  high  bid 
(S  222.54(f)(1)).  Should  U^ere  be  more 
than  one  existing  permittee  in  the 
allotment  under  bid.  each  would  be 
offered  the  option  of  meeting  the  high 
bid.  If  only  one  current  permittee  opts  to 
meet  the  high  bid,  the  remaining 
allowable  grazing  use  would  be 
awarded  to  the  initial  high  bidder. 
Althou^  current  permittees  would  have 
priority  for  retaining  an  existing  permit 
use  of  competitive  bidding  will  provide 
livestock  producers  who  do  not  now 
have  access  to  National  Forest  grazing 
an  opportunity  to  compete  for  grazing 
use,  providing  that  applicants  meet  the 
provisions  and  requirements  for  grazing 
permits,  as  specified  in  36  CFR  222, 
Subpart  A — Grazing  and  Livestock  Use 
on  the  National  Forest  System. 

Similar  to  the  proposed  methodology 
for  noncompetitive,  fair  market  value 
grazing  fees,  grazing  permittees  falling 
under  competitive  bid  grazing  fees  may 
be  required  to  implement  develop  or 


construct  specified  structural  or 
nonstructural  range  improvements, 
where  necessary,  for  utilization  or 
enhancement  of  the  range  resource  for 
satisfactory  maintenance  of  the 
ecosystem.  Required  improvements  and 
the  schedule  for  completing  them  would 
be  part  of  the  grazing  permit  and 
approved  allotment  management  plan. 
Credits  against  the  annual  grazing  fee 
would  be  used. 

Crazing  Fee  Fonmda 

Under  the  Proposal,  the  annual 
grazing  fee  for  both  noncompetitive  and 
competitive  bid  fee  methods  would  be 
derived  using  the  foUowing  formula.  The 
proposed  fee  formula  is: 

Aimual  Grazing  Fee = Base  Grazing 
Value  X  Hay  Price  Index  less  Fee 
Credits. 

Market  value  of  grazing  use  and 
occupancy  on  NFS  lands  in  the  East 
would  be  determined  for  use  as  the  base 
grazing  value  for  noncompetitive  grazing 
permits  or  the  minimum  bid  price  for 
competitive  bid  grazing  permits  for  the 
following  subregions:  Com  Belt 
Subregion  (Illinois,  Indiana.  Missouri 
and  Ohio):  Lake  States  Subregion 
(Michigan.  Minnesota,  and  Wisconsin): 
Northeastern  Subregion,  (Maine,  New 
Hampshire.  New  York,  Pennsylvania, 
and  Vermont);  Appalachia  Subregion 
(Kentucky,  North  Carolina,  Tennessee. 
Virginia,  and  West  Virginia),  and 
Southeast/Delta  Subregion  (Alabama, 
Arkansas,  Florida.  Georgia.  Louisiana. 
Mississippi,  South  Carolina,  and  Texas). 

Market  value,  by  subregion,  would  be 
revised  or  updated  periodically,  as 
necessary,  to  respond  to  significant 
changes  in  the  agricultural  economy  and 
livestock  industry  in  the  East  Where 
sufficient  maricet  data  exist  the  base 
grazing  value  or  minimum  bid  price  for 
grazing  allotments  could  be  established 
using  local,  current  market  rates  for 
private  grazing  lands  rather  than  using 
subregional  market  values. 

Annual  Fee  Adjustment 

To  maintain  currency  with  the  grazing 
lease  market  the  base  grazing  value 
would  be  annually  adjusted  through  use 
of  a  hay  price  index.  Based  on  USDA 
published  "Other  Hay  Prices,"  the  hay 
price  index  would  be  a  forward-moving 
index  of  three-year  average  hay  prices 
that  would  reflect  the  cost  of  alternative 
livestock  feed  by  states  and  subregioris 
of  the  Eastern  United  States.  Use  of 
three-year  average  hay  prices  would 
normalize  year-to-year  price 
fluctuations. 

Specifically,  the  hay  price  index 
would  equal  the  weighted  average 
selling  price  of  "other  baled  hay." 


6428 


Federal  Regbter  /  Vol.  54,  No.  27  /  Friday,  February  10,  1989  /  Proposed  Rules 


arrived  at  by  dividing  the  current  three- 
year  average  of  "other  baled  hay"  prices 
by  the  previous  three-year  average 
price.  Hay  prices  would  then  be 
adjusted  by  average  harvesting  costs  per 
ton  including  costs  for  cutting,  raking, 
and  baling  and  the  value  of  the  normal 
wastage  of  a  grazed  standing  crop  as 
compared  to  the  feeding  of  a  harvested 
and  baled  hay  crop.  Hay  prices  are 
converted  to  an  equivalent  forage  value 
by  multiplying  the  adjusted  hay  price  by 
a  factor  of  .39  (28  pounds  of  forage  per 
day  multipled  by  30  days  divided  by 
2000  pounds  per  ton.)  OiHerential 
operating  costs  of  grazing  and  occupying 
National  Forest  System  lands  as 
opposed  to  leased  private  pasture  or 
range,  by  subregion.  are  subtracted  from 
the  converted  price  to  produce  a 
residual,  hay-equivalent  forage  value. 
This  is  the  value  that  would  be  applied 
to  the  base  grazing  value  to  derive 
annual  grazing  fees  for  each  subregion 
under  the  proposed  rule. 

FeeCiedita 

Except  where  permittee  investment  is 
included  in  the  terms  of  the  permit  the 
Forest  Service  is  currently  responsible 
for  needed  capital  improvements  on  its 
ranges  in  the  East  Such  improvements 
include,  but  are  not  limited  to,  fences, 
water  developments,  seeding,  fertilizing, 
or  other  range  improvements  which 
would  enhance  management  of  the 
vegetation  for  resource  protection. 
However,  in  its  proposed  revision  of  36 
CFR  Part  222,  Subpart  A  (published 
August  16, 1988,  53  PR,  309S4],  the  Forest 
Service  has  proposed  expanding  to  the 
East  the  authority  to  require  a  grazing 
permittee  to  implement  develop,  or 
construct  specified  struct\ual  or 
nonstructural  range  improvements, 
where  necessary,  for  utilization  of  the 
range  resource  for  satisfactory 
maintenance  of  the  ecosystem.  Required 
improvements  and  the  schedule  for 
completing  them  would  be  part  of  the 
grazing  permit  and  approved  allotment 
management  plan.  In  determining  the 
grazing  fee,  to  be  charged,  the 
authorized  officer  could,  where 
appropriate,  enter  into  a  cooperative 
agreement  to  credit  the  permittee  for 
expenditures  for  specified  range 
improvements  if  included  as  part  of  the 
grazing  permit 

Except  for  authority  to  finance 
conservation  practices  through  the 
Bankhead-Jones  Farm  Tenant  Act  for 
the  Cedar  Creek  Grazing  Association  in 
Missouri,  range  improvements  are  not 
currently  financed  through  grazing  fee 
receipts  for  Eastern  National  Forests. 
However,  range  improvements  may  be 
beneficial  to  the  grazing  of  livesto^  as 
well  as  other  multiple  resources.  For  this 


reason,  under  the  proposed  rule,  costs  of 
range  improvements  could  be 
accommodated  through  credits  against 
the  annual  grazing  fee  (8  222^(b)(4)); 
(S  222.54(g)(2)).  Accordingly,  die 
proposed  rule  provides  that  where 
Forest  Service  required  range 
improvements  are  of  tangible  public 
benefit  the  annual  grazing  fee  could  be 
adjusted  for  the  cost  of  the  proposed 
improvements.  Agency  required 
improvements  would  be  determined  and 
clearly  defined  tluvugh  allotment 
management  plans,  and/or  Forest  land 
and  resource  management  plans,  and 
the  required  improvement  developed  or 
constructed  through  cooperative 
agreement  Any  agreement  entered  into 
would  be  incorporated  as  a  modification 
of  the  grazing  permit.  Hie  net  or  residual 
amount  of  the  calculated  grazing  fee 
would  be  billed  to  the  permittee  for 
payment  to  die  United  States  Treasury. 

ImpIanMntatioo  Schedule 

Implementation  of  the  change  in  the 
grazing  fee  system  for  National  Forest's 
in  the  East  wtmld  begin  with  the  1990 
grazing  fee  year.  To  mitigate  undue 
economic  impacts  on  grazing  permittees, 
fees  would  be  phased  in  over  a  three 
year  period.  In  1990,  fees  would  not 
increase  more  than  thirty-three  percent 
above  1989  rates  for  existing, 
noncompetitve  permits. 

Estimated  Fair  Market  Value  and 
Crazing  Fees.  As  of  the  date  of  this 
proposal  using  secondary  source  data, 
the  1989  fair  market  value  per  head 
month  for  each  sub-region  is  estimated 
to  be  within  the  values  given  below: 

1989  Actual  Grazing  Fees  and  Esi> 
MATED  Fair  Market  Value  National 
Forest  Grazing— Eastern  Unpteo 
States 
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Monthly  Rata  per  Head  For  Pasturing  Cattle  on 
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Real  Estate  Market  Oevekipmenia,  OuSook  A  SNim- 
Son;  indexed  to  1 989  values. 

» Baaed  on  akwveyed  pnvaia  grazing  land  lease 
rates,  less  difference  In  cost  of  graTing  private  range 
vs.  Mational  Forest  lands. 
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*Vahia  range  indudaa  calculated  laaa;  Soutiam 
and  Eastern  Ragiona,  and  highest  oompatiliva  bid, 
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Summary 

In  summary,  the  Forest  Service 
proposes  to  amend  its  rules  governing 
grazing  fees  at  36  CFR  222.53  to 
establish  a  uniform,  fair  market  value 
grazing  fee  system  for  National  Forest 
System  (NFS)  lands  in  the  Eastern 
United  States.  Except  for  limited  use  of 
competitive  bidding  on  a  few  forest 
units,  noncompetitive  fees  for  grazing 
permits  based  on  lease  rates  for  private 
grazing  lands  that  are  the  same  or 
similar  to  National  Forest  grazing  would 
be  used.  Base  grazing  values,  adjusted 
over  the  life  of  the  permit  by  annual 
changes  in  the  price  of  other  feed,  wilk 
(1)  Result  in  an  annual  grazing  fee  based 
upon  changes  in  the  agriculture-beef 
cattle  market  and  (2)  recognize  Agency- 
required  investments  in  range 
improvements  by  grazing  permittees 
through  fee  system  adjustments  in 
deriving  a  net  grazing  fee  rate.  Fees  will 
be  charged  on  a  pa  head  month  basis. 
Existing  permit  holders  will  have 
priority  for  issuance  of  new  term 
permits.  Use  of  competitive  bidding, 
while  limited,  would  provide  producers 
who  do  not  now  have  access  to  public 
land  grazing  an  opportunity  to  compete 
for  grazing  use  on  NFS  lands  as  well  as 
use  grazing  fee  credits  for  Agency- 
required  range  improvements.  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  regulations.  All  comments 
received  will  be  considered  in 
promulgation  of  the  final  rule. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  and  has  been  determined 
not  to  be  a  major  rule.  Thus,  little  or  no 
effect  on  the  National  economy  will 
result  fit>m  this  regidation.  The 
Department  of  Agriculture  has  further 
determined  that  this  proposed 
rulemaking  will  not  have  a  negative 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  (5  U.S.C.  801  et  seq).  The  provisions 
of  this  proposed  rulemaking  are 
applicable  to  all  persons  or  entities  who 
seek  or  possess  a  grazing  permit  on 
National  Forest  or  Land  Utilization 
Project  (LUP)  lands  in  the  Eastern 
States,  without  regard  to  the  size  of  the 
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operation.  The  procedures  that  would 
apply  would  not  be  burdensome  to  small 
livestock  operators  nor  beyond  their 
capability  to  comply.  Accordingly,  there 
is  no  need  to  establish  different 
procedures  for  small  livestock  producers 
or  Uvestock  entities. 

It  has  been  determined  that 
establishing  a  proposed  formula  to 
calculate  a  Forest  Service  grazing  fee  is 
not  a  major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment.  Based  on  both 
experience  and  environmental  analysis, 
this  proposed  rule  will  have  no 
significant  impact  on  the  human 
environment  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  kom 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4).  This 
determination  is  based  on  the  following 
factors: 

1.  Physical  and  biological  impactsi  of 
establishing  a  grazing  fee  formula  are 
minor  because: 

a.  The  grazing  fee  or  pricing  of 
permitted  livestock  grazing  does  not 
determine  the  level  or  quantity  of 
permitted  livestock  grazing  use.  Rather, 
the  Forest  Service  determines  and 
establishes  permitted  use  and  livestock 
stocking  levels  through  range  analysis 
and  planning  processes,  which  involve 
National  Environmental  Policy  Act 
(NEPA)  ahalysis: 

b.  The  Forest  Service  controls  the 
effects  of  permitted  grazing  use  through 
its  grazing  permits; 

c.  Actual  grazing  use  is  normally  less 
than  permitted  use  and  is  correlated 
with  broader  economic  conditions  rather 
than  with  grazing  fee  levels: 

d.  Grazing  fee  levels  have  no  known, 
measurable,  or  predictable  effect  on  the 
physical  and  biological  environment. 

2.  Social  and  economic  effects  would 
occur  proportional  to  any  possible 
increase  in  the  grazing  fee.  However, 
"economic  or  social  effects  by 
themselves  are  not  intended  to  require 
preparation  of  an  environmental  impact 
statement"  (40  CFR  1508.14). 

Infonnatioa  Collection  Requirements 

This  rulemaking  would  not  establish 
any  additional  information  collection 
requirements. 

List  of  Subjecto  in  36  CFR  Part  222 

Grazing  lands.  Livestock.  National 
forests.  Range  management  Wildlife. 

Therefore,  for  the  reasons  set  forth 
above,  it  is  proposed  to  amend  Title  36 
of  the  Code  of  Federal  Regulations.  Part 
222.  Subpart  C — Grazing  Fees,  as 
follows: 


PART  222— (AMENDED] 

1.  Revise  the  authority  citation  for 
Part  222— RANGE  MANAGEMENT  to 
read  as  follows: 

Authority:  7  U.S.C.  1010;  16  U.S.C.  551: 18 
U.S.C.  572;  31  U.S.C.  463A;  43  U.S.C.  1901: 
E.0. 12548, 51  FR  Comp.,  p.  isa 

2.  Revise  S  222.53  and  add  new 
§  222.54  to  read  as  follows: 

{222.53    Grazing  fMS  in  the  Mst— 
Noncoinpetttive  proccduras. 

(a)  General  Procedures— {!)  Scope. 
Except  as  provided  in  §  222.54  of  this 
subpart  the  fee  charged  for  commercial 
livestock  grazing  use  and  occupancy  on 
National  Forest  System  (NFS)  lands  in 
the  States  of  New  York.  Missouri, 
Vermont  West  Virginia,  and  in  the 
Southern  Region  shall  be  determined 
through  noncompetitive,  fair  market 
value  procedures.  These  rules  do  not 
apply  to  grazing  fees  on  National  Forest 
System  lands  in  Oklahoma  or  National 
Grasslands  in  Texas.  Grazing  permits 
under  the  noncompetitive  fee  method  in 
the  East  are  subject  to  the  rules 
governing  grazing  permit  administration 
in  Subpart  A  of  this  part. 

(2)  Applicability.  The  rules  of  this 
section  apply  to  the  establishment  of 
grazing  fees  for  existing  permittees  in 
the  Eastern  and  Southern  Regions  on 
National  Forest  System  lands,  including 
grazing  Associations  in  New  York  and 
Missouri  as  of  [insert  effective  date  of 
the  rule]:  to  any  livestock  on-and-off 
permits  defined  in  Subpart  A  of  this 
part;  and  to  any  allotments  advertised 
for  competitive  bidding  which  were  not 
bid  on  (5  222.54(h)).  Noncompetitive 
permits  vacated  or  terminated  by  an 
existing  permittee  and  any  new 
allotments  created  after  the  effective 
date  of  this  rule  shall  be  offered  on  a 
competitive  bid  basis  as  specified  in 
§  222.54  of  this  subpart  As  provided  in 
Subpart  A  of  this  part,  holders  of  term 
permits  have  first  priority  for  receipt  of 
a  new  permit. 

(b)  Fee  System.  The  grazing  fee 
charged  under  this  section  shall  be 
based  on  lease  rates  for  private  grazing 
lands  that  are  the  same  or  similar  to 
grazing  lands  offered  or  administered  by 
the  Forest  Service  in  the  East  or  on  the 
price  of  hay  in  the  subregional  market  as 
an  alternative  feed  source,  whichever  is 
lower.  Comparable  private  grazing  land 
lease  rates  shall  be  adjusted  for  the 
difference  between  the  total  costs  of 
operating  on  private  leased  grazing 
lands  and  the  total  costs  (other  than 
grazing  fee  costs)  of  operating  on 
National  Forest  System  lands. 

(1)  Establishing  Base  Grazing  Value. 
(i)  The  Chief  of  the  Forest  Service,  or  an 
authorized  officer  to  whom  authority 


lias  been  delegated,  shall  determine  an 
estimated  base  market  value  of  grazing 
use  and  occupancy  on  National  Forest 
System  lands  in  the  Eastern  States  for 
the  following  designated  subregions: 

(A)  Corn  Belt  (Illinois,  Indiana. 
Missouri,  and  Ohio); 

(B)  Lake  States  (Michigan,  Minnesota, 
and  Wisconsin); 

(C)  Northeast  (Maine,  New 
Hampshire,  New  York,  Pennsylvania, 
and  Vermont); 

(D)  Appalachia  (Kentucky,  North 
Carolina,  Tennessee,  Virginia,  and  West 
Virginia); 

(E)  Southeast/Delta  (Alabama. 
Aikansas,  Florida.  Georgia,  Louisiana, 
Mississippi.  South  Carolina,  and  Texas). 

(ii)  The  Chief,  or  an  authorized  officer, 
shall  revise  or  update  estimated  market 
values  of  grazing  use  and  occupancy,  as 
necessary  to  respond  to  significant 
changes  in  the  agricultural  economy  in 
the  East  and  to  ensure  that  fees 
represent  fair  market  value. 

(2)  Local  Market  Values.  Where 
sufficient  market  data  exist  the 
authorized  officer  may  establish  the 
base  grazing  value  for  grazing 
allotments  using  current  local-lease 
rates  for  private  grazing  lands. 

(3)  Annual  Adjustment  of  Base 
Grazing  Value.  To  maintain  currency 
with  the  private  grazing  lease  market 
the  respective  base  grazing  value(8) 
established  for  grazing  permits  tmder 
this  section  shall  be  annually  adjusted 
through  a  hay  price  index,  by  respective 
subregion.  The  hay  price  index  means 
the  weighted  average  selling  price  of 
"other  baled  hay,"  computed  by  the 
National  Agricultural  Statistics  Service 
of  the  U.S.  Department  of  Agriculture. 
by  designated  state  and  subregion.  This 
index  shall  be  based  on  3-year  average 
hay  prices,  and  annually  reflect  the 
percent  change  in  the  cost  of  alternative 
livestock  feed. 

(4)  Computation  of  Annual  Grazing 
Fee.  (i)  Annual  Fee  Basis.  The  annual 
grazing  fee  shall  equal  the  base  grazing 
value,  adjusted  by  the  current  period's 
hay  price  index,  less  the  value  of  any 
agency  required  range  improvements. 

(ii)  Crazing  Fee  Credits  for  Range 
Improvements.  Any  requirements  for 
permittee  construction  or  development 
of  range  improvements  shall  be 
identified  through  a  cooperative 
agreement  and  incorporated  into  the 
grazing  permit  with  credits  for  such 
improvements  to  be  allowed  toward  the 
annual  grazing  fee.  Maintenance  of 
range  improvements  specified  in 
allotment  management  planning 
documents  or  the  grazing  permit  do  not 
qualify  for  grazing  fee  credits. 
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(5)  Implementation.  The  grazing  fee 
fonnula  provided  by  this  section  shall 
be  iiaed  to  calculate  fees  for  the  1900 
grazing  fee  year.  Where  implementation 
would  raise  fees  more  than  33  percent 
above  the  1960  ^^ziog  fee  rates  for  a 
current  permittee,  the  increase  shall  be 
phased  in  over  a  3-year  period. 

I222SI   Grazing  fee*  In  MM  eM»- 


[t]  General  ProceduTe9—{\) 
Applicability.  The  rules  of  this  section 
apply  to  grazing  fees  for  any  allotment 
established  or  vacated  on  National 
Forest  System  lands  in  the  Eastern  or 
Southern  Regions,  after  (insert  effective 
date  of  this  rule],  as  well  as  to  grazing 
fees  for  existing  allotments  for  such 
lands  that  have  already  been 
established  under  competitive 
procedures  as  of  [insert  effective  date  of 
diis  rule.]  Pennits  offered  for 
competitive  bidding  in  the  East  are 
subject  to  the  rules  governing  grazing 
permit  administration  in  Subpart  A  of 
this  part.  The  rules  of  this  section  do  not 
apply  to  negotiated  livestock  use 
permits;  pennits  with  on-and-off  grazing 
provisions  as  authorized  in  Subpart  A  of 
this  part  Holders  of  term  pennits  have 
first  priority  for  receipt  of  a  new  term 
grazing  permit  in  accordance  with 
Subpart  A  of  this  part  These  rules  also 
do  not  apply  to  grazing  fees  on  National 
Forest  System  Uuids  hi  Oklahoma  or 
National  Grasslands  in  Texas. 

(2)  Allowable  Bidden  and  Applicants. 
Applications  and  bids  for  grazing 
permits  shall  be  accepted  from 
individuals,  partnerships,  grazing 
associations  formed  a^r  [Insert 
effective  date  of  this  rule.],  joint 
ventures,  corporations,  and 
organizations. 

(b)  Establishment  of  Minimum  Bid 
Price.  Authorized  officers  shall  establish 
a  minimum  bid  price  for  each  available 
allotment  using  either  subregional 
grazing  market  values  or  local  grazing 
market  values  as  described  in  t  222.53 
of  this  subpart 

(c)  Prospectus.  (1)  At  such  time  as 
allotments  are  vacated,  as  new 
allotments  are  established,  or  as 
existing  competitively  bid  permits 
expire,  the  authorized  officer  shall 
prepare  and  advertise  a  prospectus  for 
the  allotment 

(2)  The  prospectus  shall  include  the 
terms  and  conditions  of  occupancy  and 
use  under  the  grazing  permit  to  be 
issued,  as  well  as  document  existing 
improvements  and  their  condition.  The 
prospectus  shall  also  disclose  the 
following: 

(i)  Estimated  market  vahie  of  the 
forage  per  head  month  of  grazing  use; 


(U)  Hie  miniraom  bid  price  the  agency 
will  accept 

(iii)  Any  required  range 
improvements;  and 

(iv)  The  minimum  qualifications  that 
applicants  must  meet  to  be  eligible  for  a 
permit 

(3)  Copies  of  the  applicable  pvzing 
permit,  allotment  management  planning 
docimients  and  allotment  maintenance 
requirements,  and  the  latest  aimual 
permittee  instructions  shall  be  made 
available  to  all  prospective  bidders 
upon  request 

(d)  SuoauBsion  of  bid  Esch  applicant 
shall  submit  an  appHcation  for  the 
grazing  permit  along  with  a  sealed  bid 
for  the  grazing  fee,  and  a  bid  deposit  of 
10  percent  of  the  total  amount  of  the  bid. 

(e)  Qualificatioais  and  Deposit 
Refunds.  Upon  opening  apphcants  bids, 
the  authorized  officer  shall  determine 
whether  each  bidder  meets  the 
quabficatians  to  bold  a  pomit  as  set 
forth  in  Subpart  A  of  this  part  and  shall 
refund  the  deposit  to  sny  applicant  who 
is  not  qnalifictd  or  who  does  not  offer  the 
high  bid. 

(f)  Permit  Issuance.  The  authorized 
officer  shall  issue  the  grazing  permit  to 
the  qualified  hi^  bidder,  except  as 
provided  in  paragraphs  (fKl)  and  (fK2) 
of  this  section.  The  winning  qualified 
bidder  receives  the  privilege  of 
obtaining  or  renewing  a  grazing  permit 
and  is  b&ed  for  the  occupancy  offered 
and  forage  sold. 

(1)  Priority  for  Reissuance.  On 
allotments  where  a  current  permit  is 
expiring  and  competition  has  been  held 
on  a  new  grazing  permit  the  current 
grazing  permittee  shall  have  priority  for 
retaining  the  permit  Accordingly,  an 
applicant  who  holds  the  permit  on  the 
allotment  under  bid.  who  has  a 
satisfactory  record  of  performance 
under  that  permit  and  who  is  not  the 
high  bidder  for  the  future  grazing 
privileges  in  the  specified  allotment 
shall  be  offered  the  opportunity  to 
match  the  high  bid  and  thereby  retain 
the  permit  SUhould  there  be  more  than 
one  existing  permittee  in  the  allotment 
under  bid,  each  shall  be  offered  the 
option  of  meeting  the  high  bid;  if  only 
one  current  permittee  opts  to  meet  the 
high  bid.  the  remaining  allowable 
grazing  use  shall  be  awarded  to  the 
initial  high  bidder. 

(2)  Identical  Bids.  In  cases  of  identical 
bids,  the  selection  of  the  successful 
applicant  shall  be  made  through  a 
drawing. 

(g)  Computation  of  Successful 
Bidder's  Annual  Fee — (1)  Annual  Fee 
Basis.  The  highest  bid  received  shall 
establish  the  base  grazing  value  in  the 
initial  year  of  the  grazing  permit  for 
each  allotment  offered.  The  annual 


grazing  fee  shall  equal  the  base  grazing 
vahie,  adjusted  by  the  current  period's 
hay  price  index  for  the  relevant 
subragion  as  described  in  1 222.53  (bKl) 
and  (bK3).  less  the  value  of  any  agency 
required  range  improvements.  Hiis  hay 
price  index  shall  be  based  on  3-year 
average  hay  prices  and  annually  reflect 
the  percent  change  in  the  cost  of 
alternative  Utestock  feed. 

(2)  Grazing  Fee  Credits  for  Range 
Improvements.  Any  requirements  for 
permittee  construction  or  developmmt 
of  range  improvements  shall  be 
identified  through  a  cooperative 
agreement  and  incorporated  into  the 
grazing  permit  with  credits  for  such 
improvements  to  be  allowed  toward  the 
annual  grazing  fee.  Maintenance  of 
range  improvements  specified  in 
allolinent  management  planning 
documents  or  the  grazing  permit  does 
not  qoalify  fot  grazing  fee  credits. 

(h)  No  Bids  Received.  If  qualified 
sealed  bids  are  not  received,  the 
authorized  officer  reserves  the  right  to 
conduct  an  oral  auction  using  the 
minimum  bid  price  established  imder 
paragraph  (b)  of  this  section  or  to 
establidi  grazing  fees  dirough 
noiKxnnpetitive  grazing  fee  procedures 
specified  in  f  222.53  of  this  sulq>art 

Date:  January  B,  1S89. 
Gaoffs  M.  LaoBud, 
Aaaociata  Chief 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[FfM.-3517-«] 

Approval  and  Promulgation  of 
Intptemantation  Plana 
MasaactNisatt^  Non-CTQ  RACT 
Datanninatlon  for  Spakflng  Sporta 
WoricNrida  Cocp.  in  CMcopeo 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


;  EPA  is  proposing  to  approve 
a  proposed  State  Implementation  Plan 
revision  submitted  by  the 
Commonwealth  of  Massachusetts.  The 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACT)  to  reduce  volatile 
organic  compound  (VOC)  emissions 
from  certain  processes  at  Spalding 
Corporation  in  Chicopee.  The  intended 
effect  of  this  action  is  to  propose 
approval  of  a  source-specific  RACT 
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MSI 


determinatioo  made  by  the 
Commonwealth  of  Massachusetts  in 
accordance  with  commitments  of  its 
approved  19B2  Ozone  Attainment  Man. 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act. 

dates:  Comments  must  be  received  by 
March  13, 1080.  Public  comments  on  this 
document  are  requested  and  will  be 
considered  before  taking  final  action  an 
these  SIP  revisions. 

ADORESSEa:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director.  Air 
Management  Division,  Room  2313,  JFK 
Federal  Bldg..  Boston.  MA  02203.  Copies 
of  the  submittal  and  EPA's  evaluation 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency,  Room 
2313,  JFK  Federal  Bldg^  Boston.  MA 
02203  and  the  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control.  8th 
Floor,  One  Winter  Street  Boston.  MA 
02108. 


FOR  RNITHER  NIF0MIAT10N  CONTACT 
Cynthia  L  Greene  (817)  565-3244;  FTS 
835-3244. 

supnanDiTAfiv  mpormation:  On 
February  4. 1988  die  Massadiusetts 
Department  of  Enviroimiental  Quality 
Engineering  (DEQE)  submitted  a 
proposed  revision  to  its  State 
Implementation  Plan  (SIP)  for  Spalding 
Sports  Woridwide  Corporation 
(Spalding)  in  Chicopee.  This  revision 
includes  reasonably  available  control 
technology  (RACT)  determinations  for 
four  processes  at  Spalding  Corporation. 
The  uncontrolled  potential  emissions  of 
these  four  processes  are  greater  than  100 
tors  per  year  (TPY)  and  are  not  covered 
by  an  EPA  published  Control  Technique 
Guideline  (CTG)  document. 

Massachusetts  submitted  a  regulation, 
310  CMR  7.18(17).  requiring  RACT  on  all 
such  non-CTG  sources  as  part  of  its 
approved  1982  Ozone  Attainment  Plan 
(48  FR  51480).  In  a  November  17, 1982 
letter  to  EPA,  the  DEQE  committed  to 
submit  each  of  the  100  TPY  individual 
RACT  determinations  to  EPA  for 
incorporation  into  the  Massachusetts 
SIP  as  a  source-specific  SIP  revision. 

This  revision  includes  a  Plan 
Approval  and  a  proposed  Amendment 
to  that  Plan  Approval  proposed  by  the 
DEQE  to  impose  RACT  on  four 
processes  at  Spalding  that  are  not 
covered  by  a  CTG.  This  is  in  accordance 
with  SIP  RegulaKon  310  CMR  7.18(17). 
The  DEQE  has  calculated  that  the  VOC 
emissions  at  Spalding  will  be  reduced 
from  541.2  TPY  in  1982  to  126.3  TPY  in 
1986  (a  76.7%  reduction)  as  a  result  of 
imposing  RACT. 


The  RACT  control  plan,  as  specified 
in  the  October  7, 1965  Han  Approval 
and  the  proposed  Amendment  dated 
December  9. 1087,  requires  that  Spalding 
meet  the  following  emission  rates  by 
September  3a  1966: 

(1)  0.0158  pounds  VOC  per  dozen  golf 
baUs; 

(2)  0.0104  pounds  VOC  per  golf  club;  and 

(3)  0.0014  pounds  VOC  per  inflatable 
ball. 

Additionally  Spalding  is  required  to 
emit  on  an  after  control  basis,  less  than 
100  TPY.  Formulation  data  for  each 
coating  used  on  these  three 
manufacturing  processes  is  to  be  kept  on 
site  and  may  be  checked  by  Reference 
Method  24.  The  DEQE's  proposed  Plan 
Approval  states  that  compliance  with 
the  emission  Umitations  will  be  done  on 
a  monthly  averaging  time  basis.  The 
proposed  Plan  Approval  also  requires 
Spalding  to  install  a  tamper-proof 
counting  system  for  the  golf  ball 
manufactiuing  process. 

These  emission  limits  are  not 
acceptable  to  EPA  as  RACT  as  currently 
drafted.  Because  Spalding  makes 
different  types  of  golf  balls,  golf  clubs 
and  inflatable  balls,  a  limit  on  total 
emissions  from  eadi  of  these  ph>cesses 
constitutes  a  bubble.  Morever,  as  DEQE 
has  specified  that  each  processes' 
emission  rate  is  to  be  met  on  a  monthly 
averaged  basis,  these  emission  rates 
constitute  a  bubble  control  strategy 
involving  long-term  (greater  than  24 
hours)  averaging.  DEQE's  SIP  revision 
request  does  not  meet  EPA's  December 
4, 1986  Emission  Trading  Policy  (51  FR 
43814).  In  particular  it  does  not  meet 
Appendix  D  of  that  policy,  the  January 
20, 1964  memorandum  entitled 
"Averaging  Times  for  Compliance  with 
VOC  Emission  Limits — SIP  Revision 
Policy."  For  these  reasons,  EPA  is 
requiring  that  the  Plan  Approval  and 
proposed  Amendment  be  amended  to 
specify  emission  rates  in  pounds  of  VOC 
per  gallon  of  coating  (minus  water  and 
photochemically  reactive  solvents)  for 
each  coating/painting  operation  in  the 
manufacturing  of  golf  balls,  golf  clubs, 
and  inflatable  balls,  before  EPA  will 
take  final  action  on  this  determination. 

Additionally  the  DEQE's  RACT 
determination  requires  the  following 
changes  in  Spalding's  manufacturing 
processes  to  reduce  the  emissions  of 
VOCs: 

GolfBalls 

— Elimination  of  a  second  coat  of  paint 

— Reduction  of  overspray 

— Increased  solids  use  in  the  urethane 

topcoat 
— Mechanical  stripping  of  rejected  golf 

balls 


— Cessation  of  chemical  stripping  of 

rejected  golf  balls 
— Changes  in  the  spray  booth  design 

Golf  dubs 

— Elimination  of  the  finish  spray 
operation 

Inflated  baDs  "~ 

— ^Elimination  of  the  painting  of 
basketballs 

Miscellaneous 

— Employment  of  a  cleaning  tool  that 

uses  less  VOC 

EPA  has  reviewed  the  proposed  Plan 
Approval  and  supporting  documents 
submitted  by  the  DEQE  regardmg  this 
RACT  determination.  EPA  generally 
concurs  with  the  DEQE's  determination 
for  reducing  VOCs  at  Spalding 
Corporation.  However,  EPA  believes 
that  this  RACT  determination  is  not 
enforceable  as  written  because  of  the 
emission  limits,  compliance  date  and 
recordkeeping  and  reporting 
jequirements.  The  RACT  reductions, 
therefore,  may  not  be  achieved. 

The  SIP  revision  must  be  amended,  as 
indicated  below,  in  order  for  EPA  to 
take  final  action  to  approve  it 

(1)  The  Plan  Approval  must  be 
amended  to  require  emission  limits  in 
pounds  of  VOC  per  gallon  of  coating 
(minus  water  and  photochemically 
nonreactive  solvents)  for  each  coating/ 
painting  manufacturing  process; 
compliance  Mith  these  limits  must  be 
determined  through  Reference  Method 
24. 

(2)  The  calculation  methods  to  be 
used  to  determine  compliance  must  be 
included  as  part  of  the  formal  SIP 
submittal. 

(3)  The  Plan  Approval  must  be 
amended  to  require  as  an  enforceable 
condition,  the  use  of  the  maintenance/ 
tool  room  unit  that  emits  fewer  VOCs. 

(4)  The  December  9, 1987  proposed 
Amendment  to  the  Plan  Approval  must 
be  revised  to  specifically  require  as 
conditions: 

a.  A  final  compliance  date  no  later  than 
December  31. 1986  (DEQE  has 
indicated  a  September  30, 1986  date). 

b.  That  the  formulations  for  all  coatings 
be  maintained  on  site  and  made 
available  to  DEQE  and/or  EPA  upon 
request 

c.  That  the  VOC  content  of  the 
formulations  will  be  determined  by 
Reference  Method  24, 

d.  Recordkeeping  requirements 
sufTicient  to  determine  compliance. 

(5)  A  copy  of  the  recordkeeping  forms 
to  be  used  for  reporting  compliance 
must  be  included  in  the  formal  SIP 
submittal 
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The  amendments  to  the  Plan  Approval 
and  Amendment  must  be  incorporated 
into  the  version  of  those  documents 
formally  submitted  as  a  revision  for 
EPA's  final  approval  and  incorporation 
into  the  SIP.  if  OEQE's  final  tian 
Approval  and  Amendment  do  not 
incorporate  the  requirements  outlined  in 
this  notice.  EPA  will  withdraw  this 
proposed  approval  action  and  take 
action  to  disapprove  OEQE's  SOP 
revision  request 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
wiU  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  address  above. 

These  revisions  are  being  proposed 
under  a  pncedan  called  "parallel 
processing"  (47  CFR  Part  27073).  If  the 
proposed  revisions  are  substantially 
dianged.  in  areas  other  than  those 
identified  in  this  notice,  EPA  will 
evaluate  those  changes  and  may  publish 
a  revised  NPR.  If  no  substantial  changes 
are  made  other  than  those  areas  dtcd  in 


this  notice.  EPA  will  publish  a  Final 
Rulemaking  Notice  on  the  revisions.  The 
final  rulemaking  action  by  EPA  will 
occur  only  after  the  SIP  revisions  have 
been  adopted  by  Massachusetts  and 
submitted  to  EPA  for  incorporation  into 
the  SIP.  "Parallel  processii^".  it  is 
estimated,  will  reduce  the  time 
necessary  for  final  approval  of  these  SIP 
revisions  by  3  to  4  months. 

IVoposed  ActioB 

EPA  is  proposing  to  approve  the 
OEQE's  proposed  RACT  determination 
for  the  four  non-CTG  processes  at 
Spalding  Corporation.  Final  EPA 
approval  is  contingent  \xjnm  the  DEQE 
amending  its  Plan  Approval  and 
Amendment  to  that  Plan  Approval,  as 
indicated  in  this  notice,  prior  to  their 
formal  submittal  to  EPA  for 
incorporation  into  the  SIP.  If  OEQE's 
final  Plan  Approval  and  Amendment  do 
not  incorporate  the  requirements 
outlined  in  this  notice,  EPA  will 
widxlraw  this  proposed  approval  action 
and  take  action  to  disapiwove  IKQE's 
SIP  revision  request 


Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  PR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  tfie  plan 
revisions  will  be  based  on  whether  it 
meets  the  requirements  of  sections 
110(a)(2)(A)-(K)  and  110  (a)(3)  of  the 
C3ean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

list  of  Sobiecta  in  41 CFR  Part  82 

Air  poUution  control  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.8.C  7401-7»«2. 

Date:  September  29. 196& 
MckMlR-Dalaad, 
Regional  AdauBistrator.  Region  L 
[FR  Doc.  89-3194  Filed  2-9-89;  8:45  am] 
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TTiis  section  of  ttie  FEDERAL  REGISTER 
contains  documents  ottwr  ttwn  rutss  or 
proposed  nSes  that  are  applcalite  to  the 
pubic.  Nolioss  of  ttearings  and 
investigations,  committee  meetings,  agency 
deciiions  and  njings,  dolegalioni  o( 
auttiority,  IMng  o(  peWons  and 
applications  and  agency  statements  of 
organiatton  and  functions  are  examples 
of  documents  appoaiing  in  this  sectioa 


DEPAfrmENT  OF  AGRICULTURE 
Agricultural  StabMzatton  Mid 


NaAlonal  Conaarvallon  RaviawQroup; 


R  Agricoltural  Stabilization  and 
Conservatioa  Service  (ASCS).  USDA. 

ocnoic  Notice  of  Maeting. 

au—iSWT  Tlie  Natiooal  Ccnisavation 
Review  Qoop  will  meet  to  consido' 
recommendations  from  State  and 
County  Conservation  Review  Groups 
with  respect  to  the  operational  features 
of  the  Agricultural  Conservation 
Program,  die  Emergency  Conservatiai 
Program,  and  the  Forestry  Imxntives 
Pro-am.  Comments  and  suggestions 
vvill  be  received  Cnmi  die  public 
concerning  these  conservation  and 
environmental  programs  administered 
by  the  Agricaltival  Stabilization  and 
Conservatiott^Service  (ASCS). 
DATi:  Meeting  Date:  February  17. 198a 
AOOMM:  Meeting  Location:  Room  5219 
Soudi  Building,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW..  Washington,  DC 


IkTION  CONTACIt 

Chief,  Conservation  Programs  and 
Automation  ftanch.  Conservation  and 
Environmental  Protection  Division. 
ASCS,  US.  Department  of  Agriculture, 
Room  4723.  South  Building.  Washington. 
DC  20013. 202-447-7333. 
sumnKNTARV  wrowiATiow:  The 
National  Conservation  Review  Group 
meeting  is  scheduled  to  be  held  from 
OHM  a.m.  to  12.-00  noon  on  February  17. 
1989.  in  Room  5219  South  Building,  U.S. 
Department  of  Agriculture.  Washington. 
DC.  Meeting  sessions  will  be  open  to  the 
public.  The  agenda  will  Include 
consideration  of  State  and  County 
Review  Group  recommendations  for 
changes  in  die  administrative 
procedures  and  policy  guidelines  of  the 
ACP,  ECP.  and  PIP.  An  opportunity  will 


be  provided  for  the  public  to  present 
comments  at  the  moeting  on  these 
conservation  and  environmental 
programs  administered  by  ASCS. 
Because  of  time  constraints  and 
anticipated  participation  from  interested 
individuals  and  groups,  comments  will 
be  limited  to  not  more  than  5  minutes. 
Individuals  or  groups  interested  in 
making  recommendations  may  also 
make  them  in  writing  and  submit  them 
to  Chief,  Conservation  Programs  and 
Automation  ftanch.  Conservation  and 
Environmental  Protection  Division. 
ASCS.  U.S.  Department  of  Agriculture. 
Room  4723-5.  Washington.  DC  20013. 
The  meeting  may  also  include 
discussion  of  current  procedures, 
criteria,  and  guidelines  rrievant  to  the 
implementation  of  these  programs. 

Because  of  the  limitations  of  space 
available,  persons  desiring  to  attend  the 
meeting  shoald  call  Mr.  Vincent  Grimes 
(202)  447-7333  to  make  reservations. 

Signed  at  Washington.  DC  on  February  6. 
1S89. 

Kffiloo  |.  Hwti. 

Administrator,  AyicuJlunl  SuAiUxation  and 
Conaennation  Serrice. 
(FR  Doc  89-3210  Filed  S-e-89: 845  am| 


DEPARTMENT  OF  COMMERCE 

intanurtional  Trada  AdmMatratlofi 

lA  s«t  8021 

Fintf  Detarmhiatlon  of  Salaa  at  Laaa 
Tlwn  FMr  Vahia:  3J"  Mterodtafca  and 
Coated  Madbi  Tharaof  From  Japan 


;  Import  Administration. 
International  Trade  Administratioa 
Department  of  Commerce. 
action:  Notice. 


r.  We  have  determined  that  3.5" 
microdisks  and  coated  media  thereof 
from  Japan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  The  U.S.  International  Trade 
Commission  (TTC)  will  determine,  within 
45  days  of  the  publication  of  this  notice, 
whether  these  imports  are  materially 
injuring,  at  are  threatening  material 
injury  to.  a  United  States  industry. 
EFFCcnvc  date:  February  la  1989. 

FOR  niRTHDI  NWMMATWN  CONTACT: 

Contact  Loc  Nguyen  or  Charies  Wilson. 
Office  of  Antidumping  Investigations. 
Import  Administration,  Intonational 


Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230.  telephone:  (202)  377-3530  or 
377-5288. 

SUPPUEIKNTARV 


Final  Detenmnatiaa 

We  have  determined  that  3.5" 
microdisks  and  coated  media  thereof 
bom  Japan  are  being,  or  are  lilcely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C  1673d(a))  (the  Act).  The  estimated 
weighted-average  margins  are  shown  in 
the  "Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

CaseMslafy 

On  September  23. 1988,  we  made  an 
affirmative  preliminary  determination 
(53  FR  38045.  Septonber  2a  1988).  The 
following  events  have  oocinred  since  the 
publication  of  that  notice. 

The  questionnaire  reqNmses  bom 
Sony  Corporation  (Sony)  were  verified 
in  Japan  between  Octc^er  3  and 
Oct(A)er  7.  and  in  the  United  States  from 
October  24  dirongb  October  28. 1988. 

The  questionnaire  responses  from     , 
Hitadii  MaxdL  Ltd.  (Hitachi)  were 
verified  in  Japan  from  October  6  through 
October  14. 1988,  and  in  the  United 
States  on  October  27  and  October  28. 

The  questionnaire  responses  from  Fuji 
Photo  nim  ComfMny.  Ltd.  (Fuji)  were 
verified  in  Japan  fit>m  October  3  through 
Octobo"  7.  and  in  the  United  States  bam 
October  19  through  October  21. 

On  November  1. 1988,  the  Department 
postponed  the  date  of  the  final 
determination  to  Felxuary  6. 1989  (53  FR 
44933.  November  7, 1988).  at  the  request 
of  one  of  the  respondents,  as  provided 
for  in  section  73S(a)(2)(A)  of  the  Act 

On  December  7, 1988,  the  Department 
held  a  public  hearing.  Interested  parties 
also  submitted  comments  for  the  record 
in  their  pre-hearing  briefs  of  November 
30, 1988.  and  in  their  post-hearing  brieb 
of  December  IS.  1988. 

Scope  of  Investigatioo 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS),  as  provided  for  in 
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section  1201  et  seq.  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
All  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  this  date  is  now  classified  solely 
according  to  the  HTS  item  numbers.  As 
with  the  TSUSA  numbers,  the  HTS 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

Tlie  products  covered  by  this 
investigation  are  3.5"  microdisks  and 
coated  media  thereof  from  Japan  and 
are  currently  provided  for  under 
subheading  8523.20.0000  of  die  HTS. 
These  products  were  previously 
provided  for  in  item  724.4570  of  the 
TSUSA. 

A  3.5"  microdisk  is  a  tested  or 
untested  magnetically  coated  polyester 
disk  with  a  steel  hub  encased  in  a  hard 
plastic  jacket  3.5"  microdisks  are  used 
to  record  and  store  encoded  digital 
computer  information  for  access  by  3.5" 
floppy  disk  drive.  They  include  single- 
sided,  double-sided  or  high  density 
formats. 

Coated  media  is  the  flexible  recording 
material  used  in  the  finished  microdisk. 
Media  consists  of  a  polyester  base  film 
to  which  a  coating  of  magnetically 
charged  particles  is  bonded.  It  is 
intended  for  use  specifically  in  a  3.5" 
floppy  disk  drive. 

Respondents  have  argued  that  the 
merchandise  included  in  the  scope  of 
investigation  constitutes  four  separate 
"classes  of  kinds"  of  merchandise, 
namely  3.5"  double  density  (DD)  media, 
3.5"  high  density  (HD)  media,  3.5"  DD 
microdisks  and  3.5"  HD  microdisks.  In 
our  preliminary  determination,  the 
Department  found  that  these  products 
constitute  one  "class  or  kind"  of 
merchandise.  After  carefully  reviewing 
this  issue,  we  have  found  no  reason  to 
alter  this  decision.  In  determining  that 
3.5"  coated  media  (both  DD  and  HD) 
and  3.5'  finished  microdisks  (both  DD 
and  HD)  are  of  the  same  "class  or  kind" 
of  merchandise,  we  have  considered  the 
following  factors:  1)  The  physical 
characteristics  of  the  merchandise;  2) 
the  expectations  of  the  ultimate 
purchasers:  3)  the  ultimate  use  of  the 
merchandise;  4)  the  channels  of  trade  in 
which  the  merchandise  moves;  and  5) 
the  manner  in  which  the  merchandise  is 
advertised  and  displayed.  The  Court  of 
International  Trade  has  endorsed  these 
criteria  in  determining  whether  a 
product  is  within  the  "class  or  kind"  of 
merchandise  described  in  a  prior 
antidumping  finding  (See  Diversified 
PmductM  Corp.  v.  United  States.  572  F. 
Supp.  883  (Court  of  International  Ttade 
1983)).     . 


The  media  is  the  physical  and 
technological  heart  of  the  3.5"  microdisic 
and  its  format  and  material  properties 
define  the  functional  characteristics  of 
the  microdisk.  The  media  alone  receives 
bits  of  data  during  the  recording  process 
from  direct  contact  with  the  head  of  the 
drive.  In  addition,  the  3.5"  media  is 
dedicated  exclusively  for  use  in  the  3.5" 
microdisk.  In  contrast  to  the  media,  the 
packaging  parts  added  during  finishing 
are  not  electromagnetically  active.  They 
are  merely  the  housing  in  which  the 
electromagnetically  active  component  is 
encased.  Therefore,  the  Department 
does  not  find  that  the  fact  that  3.5" 
media  have,  in  some  respectsd,  different 
physical  characteristics  from  3.5" 
finished  disks  is  controlling  in  this  case. 
The  important  fact  here  is  that  the  3.5" 
media  is  the  memory  of  the  microdisk — 
its  sole  electromagnetically  active 
component.  Therefore,  with  respect  to 
the  first  criterion,  we  determine  that  the 
characteristics  of  the  3.5"  media  and 
microdisk  are  the  same. 

Because  the  media  is  the  physical  and 
technological  heart  of  the  microdisk  and 
because  3.5"  media  is  dedicated  for  use 
exclusively  in  the  3.5"  microdisk,  both 
the  ultimate  use  and  the  expectations  of 
the  ultimate  purchaser  of  the  3.5"  media 
are  the  same  as  for  the  3.5"  finished 
microdisk,  thus  satisfying  both  the 
second  and  the  third  criteria  cited  above 
(See  Mitsubishi  Electronic  Corp.  v. 
United  States,  Slip  op.  8»-152  (Court  of 
International  Trade,  October  31, 1968). 

In  terms  of  the  fourth  criterion,  3US" 
media  and  3.5"  finished  microdisks 
move  in  the  same  channels  of  trade. 
Although  media  must  be  further 
manufactured  for  use  as  finished 
microdisks,  there  is  no  other  use  for 
media  in  the  floppy  disk  industry.  Many 
U.S.  importers  piuchase  both  3.5"  media 
and  3.5"  finished  disks  for  resale  to  the 
ultimate  end-user. 

As  for  the  fifth  criterion,  because  3.5" 
media  are  used  exclusively  in  the 
production  of  3.5"  finished  microdisks, 
the  only  maimer  in  which  they  are 
advertised  and  displayed  is  in  the  form 
of  finished  microdisks.  There  is  no 
separate  advertising  of  media. 

Based  upon  this  analysis,  the 
Department  concludes  that  3.5"  media 
and  3.5"  microdisks  are  within  the  same 
"class  or  kind"  of  merchandise. 

The  Department  also  determines  that 
3.5*  DD  media  and  microdisks  and  3.5' 
HD  media  and  microdisks  are  within  the 
same  "class  or  kind"  of  merchandise. 
3.5*  DD  media  and  microdisks  and  3.5' 
HD  media  and  microdisks  are 
practically  identical  with  respect  to 
format  size,  design  technology, 
production  processes,  packaging,  uses 


and  channels  of  trade.  The  fact  that  HD 
media  and  microdisks  have  more 
capacity  and  are  hi^er  performance 
items  than  DD  media  and  microdisks 
represents  a  refinement — rather  than  a 
major  shift — in  microdisk  media 
technology.  There  is  no  difference  in 
physical  appearance  or  characteristics 
between  the  DD  and  HD  microdisk.  The 
coating  formulations  of  the  DD  and  HD 
media  and  microdisks  are  similar  and 
the  same  microdisk  coating  equipment  is 
used  for  DD  and  HD  microdisk 
production.  Furthermore,  DD  disks  can 
be  used  in  HD  drives  and,  because  DD 
disks  are  much  cheaper,  HD  drive 
owners  continue  to  buy  and  use  DD 
disks.  Most  dealers  and  distributors 
have  expanded  their  portfolios  to 
include  HD  as  well  as  DD  disks. 
Therefore,  the  first  and  third  criteria 
cited  above  are  met. 

DD  and  HD  microdisks  are  also  within 
the  same  class  or  kind  of  merchandise  in 
terms  of  channels  of  trade,  advertising, 
and  consumer  expectations.  The 
introduction  of  HD  drives  has  created 
demand  for  both  HD  and  DD  disks, 
because  DD  disks  can  be  used  in  both 
HD  and  DD  drives.  HD  drive  owners  use 
DD  microdisks  for  software  and  data 
storage  purposes,  for  specific  data  or 
programming  needs  that  can  be  filled 
readily  by  the  less  expensive  DD  disks 
and  for  data  interchange  with  DD  drive 
users.  There  is,  therefore,  a  very  basic 
inter-generational  continuity  that  links  . 
the  DD  and  the  HD  formaU. 

As  a  result  of  its  analysis,  the  .  , 

Department  concludes  that  DD  media 
and  microdisks  and  HD  media  and 
microdisks  are  within  the  same  "class  or 
kind"  of  merchandise. 

Petitioner  requested  in  the  petition 
that  we  include  within  the  scope  of  this 
investigation  coated  media  produced  in 
Japan  and  finished  into  3.5'  microdisks 
in  third  countries  prior  to  importation 
into  the  United  States.  In  our  notice  of 
initiation,  the  Department  tentatively 
agreed  to  include  such  imports. 
However,  based  on  the  argiunents 
presented  by  a  Canadian  microdisk 
finisher,  Kao-Didak,  we  preliminarily 
determined  to  include  from  the  scope  of 
this  investigation  third  country  imports 
of  finished  microdisks  containing 
Japanese  media. 

We  verified  the  submissions  of  Kao- 
Didak  and  confirmed  the  following  facts 
which  had  served  as  the  basis  of  our 
preliminary  determination:  (1)  In  the 
finishing  process  currently  used  by  Kao- 
Didak,  burnishing  is  extremely 
important  to  the  technical  performance 
levels  of  the  finished  microdisk  because 
burnishing  affects  the  suoface 
characteristics  and  electromagnetic 
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properties  of  the  media:  (2)  Kao-Didak's 
finishing  process  requires  a  substantial 
capital  outlay  and  an  extremely  high 
degree  of  technical  precision;  (3)  the 
facilities  used  by  Kao-Didak  to  perform 
these  operations  represent  an 
investment  in  state-of-the-art  equipment 
and  the  employment  of  highly  trained 
technical  personnel:  (4)  the  value  of  the 
Japanese  media  is  only  a  small  fraction 
of  the  value  of  the  microdisk  finished  in 
the  process  used  by  Kao-Didak:  and  (5) 
the  capital  and  technology  intensive 
nature  of  Kao-Didak's  finishing  process 
indicates  that  media  finishing  of  the 
kind  pmformed  by  Kao-Didak  is  not  the 
type  of  operation  that  can  be  set  up  and 
undertaken  easily  in  any  country.  Given 
these  verified  facts,  we  have  concluded 
that  when  Japanese  media  is  finished  in 
Canada  by  iCao-Didak  in  this  manner, 
the  finished  microdisk  becomes  a 
product  of  Canada  for  country-of-origin 
purposes  under  die  antidmnping  law, 
and  thus  is  not  within  the  scope  of  this 
investigation.  (In  this  regard,  we  note 
that  the  determinations  of  "class  or 
kind"  aiKl  the  country-of-origin  involve 
two  separate  inquiries.) 

The  process  for  finishing  media 
currendy  used  by  Kao-Didak  is  readily 
distinguishable  from  the  relatively 
simple  assembly  process  that  was  used 
by  third  country  product  assemblers  in 
die  Erasable  Programmable  Read  Only 
Memories  (EPROMsJ  from  Japan;  Final 
Determination  of  Sales  at  Less  than  Fair 
Value.  51  FR  3968a  39665  (October  3a 
1986).  In  EPROMs,  once  die 
semiconductor  dice  left  Japan,  they 
possessed  all  the  essential  qualities  to 
function  in  a  commercially  reliable 
manner,  and  none  of  the  operations 
performed  in  Singapore  affected  the 
character  or  performance  of  the  dice 
themselves.  Product  assemblers  in 
Singapore  merely  encapstdated  the 
Japanese-produosd  semiconductor  dice 
in  a  relatively  unsophisticated  operation 
whidi  required  little  capital  investment 
in  Singapore  and  which  could  have  been 
accomplished  relatively  easily  in  any 
country.  Therefore,  we  determined  that 
this  relatively  superficial  finishing  of 
EPROM  semiconductors  did  not 
transform  these  products  into  products 
of  Singapore  for  country-of-origin 
purposes  under  the  antidumping  law. 

In  contrast  to  EPROMs,  the  media  is 
first  burnished  at  Kao-Didak  prior  to  its 
integration  with  other  components. 
Burnishing  involves  rotating  the  coated 
media  through  a  burnishing  tape  to    ' 
remove  surface  defects  as  weU  as  dust 
and  scratches.  By  achieving  optimum 
surface  smoothness,  burnishing  ensures 
that  the  microdisk  will  be  a 
commercially  reliable  product  This 


processing  of  the  media  itself  is  not  a 
simple  assembly  process  which  leaves 
the  magnetic  disk  unchanged.  Rather,  it 
constitutes  a  significant  manufacturing 
step  and  is  critical  to  our  determination 
that  the  country-of-origin  is  Canada. 

Following  our  preliminary 
determination,  petitioner  identified 
certain  microdisk  finishers  in  other  third 
countries  which  allegedly  employ  a 
process  substantially  more  labor- 
intensive  than  the  type  of  operation 
employed  by  Kao-Didak.  However,  no 
facts  have  yet  been  presented  or  verified 
that  would  enable  us  to  substantiate  the 
allegations  regarding  the  operations  in 
other  third  countries  at  this  time.  Should 
this  investigation  lead  to  the  issuance  of 
an  antidumping  duty  order,  and  an 
interested  party  brings  to  our  attention 
information  on  imports  of  3.5* 
microdisks  incorporating  Japanese 
media  from  a  finisher  other  than  Kao- 
Didak,  we  will  examine  such  imports  to 
determine  whether  the  process  by  which 
they  were  finished  provides  a  basis  for 
their  inclusion  in  the  scope,  of  the  order. 

Standing 

The  respondents  have  argued  that  the 
petitioner.  Verbatim  Corporation 
(Verbatim),  has  no  standing  to  file  a 
petition  against  3.5*  nUcrodisks  because 
(1)  it  has  not  established  that  it  has  the 
support  of  the  relevant  industry,  defined 
as  a  majority  of  the  producers  of  the  like 
product  19  U.S.C  1677(4)(A):  and  (2) 
Verbatim  does  not  qualify  as  a 
manufacturer  or  producer  of  the  "like 
product"  under  subparagraphs  (C),  (D) 
or  (E)  of  19  U.S.C  1677(9). 

With  re^rd  to  the  question  of 
whether  Verbatim  has  the  support  of  the 
relevant  industry,  the  statutory 
provision  governing  the  standing  of 
parties  to  bring  petitions  requires  the 
commencement  of  an  investigation 
"whenever  an  intereted  party  ^  *  *  files 
a  petition  *  *  *  on  behalf  of  an 
industry"  (section  732(b)(1)  of  the  Act). 
As  we  have  stated  in  prior  cases  (see 
e.g..  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Certain  Electrical 
Conductor  Aluminum  Redraw  Rod  from 
Venezuela  53  FR  24755  Qune  Sa  1988)). 
the  Department  relies  upon  the 
petitioner's  representation  that  it  has 
filed  "on  behalf  oV  the  domestic 
industry  until  it  is  affirmatively  shown 
that  a  majority  of  the  domestic  industry 
opposes  the  petition.  The  Department 
bases  this  position  on  the  fact  that 
neither  the  Act  nor  its  legislative  history 
restricts  access  to  the  unfair  trade  laws 
by  requiring  that  parties  petitioning  for 
relief  under  these  laws  establish 
affirmatively  that  a  majority  of  the 
members  of  the  relevant  domestic 
industry  supports  the  petition.  The  only 


requirement  is  that  the  party  filing  the 
petition  act  as  the  representative  of  the 
domestic  industry. 

In  this  case,  no  member  of  the 
domestic  industry  has  object<:;I  lo  the 
petition.  Only  respondents  have  raised 
the  issue.  Absent  evidence  of  opposition 
to  the  petition  by  members  of  the 
domestic  industry,  the  Department  has 
no  basis  to  conclude  that  a  majorify  of 
the  industry  opposed  the  petition. 
Therefore,  the  Department  finds  thai 
Verbatim  has  filed  on  behalf  of  the 
domestic  industry. 

We  also  find  that  Verbatim  is  an 
interested  parfy  with  res[>ect  to  3.5' 
microdisks  and  coated  media  thereof, 
because  Verbatim  produces  3.5'  DD 
media,  which  is  within  the  same  class  or 
kind  of  merchandise  as  3.5'  DD 
microdisks  and  3.5'  HD  media  and 
microdisks. 

Although  the  parties  submitted 
various  arguments  on  the  standing  issue, 
we  have  not  received  sufficient  evidence 
to  reach  a  decision  contrary  to  that  in 
our  preliminary  determination. 
Furthermore,  we  placed  great 
importance  on  the  ITC's  finding  of  one 
like  product  and  one  industry  when 
formulating  our  preliminary 
determination.  Accordingly,  should  the 
rrC  find  in  its  final  determination  mure 
than  one  like  product,  we  will  consider 
the  issue  of  whether  Verbatim  has 
standing  with  respect  to  each  of  the 
rrCs  like  product  categories.  Such  an 
analysis  would  take  into  account 
Verbatim's  activities  as  a  manufacturer, 
producer  or  wholesaler  for  each  of  those 
like  products.  If  we  determine  at  that 
time  that  Verbatim  lacks  standing  for 
any  of  the  like  products,  we  will  rescind 
the  initiation  of  this  investigation  as  it 
pertains  to  those  products. 

In  conclusion,  the  Department 
reaffirms  its  preliminary  determination 
in  this  case  that  the  petitioner  has 
standing  to  bring  this  petition.  Our 
determination  is  based  on  the  fact  that 

(1)  Verbatim  produces  a  "like"  product 

(2)  Verbatim  filed  its  petition  on  behalf 
of  the  microdisk  industry;  (3)  no  member 
of  the  domestic  industry  has  objected  to 
the  petition. 

Period  of  Investigation 

The  period  of  investigation  for  3.5' 
microdisks  and  coated  media  thereof 
fitim  Japan  was  September  1. 1987 
through  February  29, 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  3.5' 
microdisks  and  coated  media  thereof 
from  Japan  in  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (using 
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both  purchase  price  and  exporter's  sales 
price)  with  the  foreign  maricet  value. 
Virtually  all  of  the  respondents'  sales  to 
the  United  States  were  used  for  such  or 
similar  comparisons. 

Umtad  States  Price 

Purchase  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  to 
represent  the  United  States  price  for 
sales  of  3.5'  microdisks  and  coated 
media  thereof  where  sales  were  made  to 
an  unrelated  purchaser  prior  to 
importation  of  the  product  into  the 
United  States.  We  calculated  purchase 
price  based  on  packed  F.03.  prices.  We 
made  deductions,  where  appropriate,  f(v 
foreign  inland  freight  and  insurance  and 
foreign  brokerage  and  handling. 

Exporter's  Sales  Price 

For  all  exporter's  sales  price  sales,  the 
sub)ect  merchandise  was  imported  into 
the  United  States  by  a  related  importer 
before  being  sold  to  the  first  unrelated 
party. 

To  calculate  exporter's  sales  price  in 
accordance  with  section  772(c)  of  the 
Act  we  used  the  packed,  delivered,  duty 
paid  prices  of  3.5*  microdisks  and 
coated  media  thereof  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate,  for 
foreign  inland  freight  and  insurance, 
foreign  brokerage  and  handling  charges, 
ocean/air  freight,  marine/air  insurance, 
VS.  duty,  U.S.  brokerage  and  handling 
charges,  U.S.  inland  freight  insurance, 
disc^mts  and  allowances,  rebates  and 
price  protection. 

We  made  deductions  under 
I  353.10(e)(2)  of  our  regulations  for 
direct  and  indirect  selling  expenses 
incurred  by  or  for  the  accoimt  of  the 
exporter  in  selling  3.5'  microdisks  and 
coated  media  thereof  in  the  United 
States.  Direct  selling  e}q)enses  were 
deducted  for  U.S.  credit,  warranties, 
advertising,  sales  promotion  and 
repacking  for  shipment  to  the  customer. 
For  Fuji  and  Sony,  indirect  selling 
expenses  were  comprised  of  indirect 
selling  expenses  incurred  outside  the 
United  States,  U.S.  indirect  selling 
expenses  of  the  related  reseller  in  the 
United  States  related  commissions  and 
inventory  carrying  costs.  For  Hitachi, 
indirect  selling  expenses  were 
comprised  of  indirect  selling  expenses 
incurred  outside  the  United  States,  U3. 
indirect  selling  expenses  of  the  related 
reseller  in  the  United  States,  and 
inventory  carrying  costs.  Pursuant  to 
§  353.10(e)(1)  of  our  regulations,  we  also 
deducted  commissions  paid  to  unrelated 
parties  for  all  three  respondents.  The 
total  of  the  indirect  expenses  and 


commissions  formed  the  cap  for  the 
allowable  home  market  indirect  selling 
expenses  offset  under  §  353.15(c)  of  our 
regulations. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act  we  calculated  foreign  market 
value  based  on  the  packed,  delivered  or 
ex-works  prices  to  related  and  unrelated 
customers  in  the  home  market  In  our 
preliminary  determination,  we  included 
sales  to  related  customers,  pursuant  to 
19  CFR  353.22(b),  since  we  determined 
at  that  time  that  the  prices  paid  by  those 
customers  were  comparable  to  the 
prices  paid  by  unrelated  customers. 
However,  we  said  at  the  time  of  the 
preliminary  determination  that  "if  we 
were  unable  to  ascertain  at  verification 
that  the  prices  to  related  and  unrelated 
customers  in  the  home  market  are 
comparable,  we  will  use  only  the  sales 
to  unrelated  customers  in  calculating 
foreign  market  value  in  our  final 
determination."  For  Sony  and  Fuji,  we 
verified  that  the  net  prices  paid  by 
related  customers  for  identical 
microdisk  items  were  comparable  to  the 
prices  paid  by  unrelated  customers; 
therelcwe,  for  purposes  of  the  final 
determination,  we  have  included  Sony 
and  Fiji's  sales  to  related  customers  in 
calculating  the  foreign  market  value.  For 
Hitachi,  we  verified  that  the  net  prices 
paid  by  related  custinners  are  not  at 
"arms  length";  dierefore,  we  have  not 
included  Hitachi's  sales  to  related 
customers  in  calculating  the  foreign 
market  value  in  our  final  determination. 

We  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
inland  freight  and  insurance,  handling, 
cash  discounts,  rebates,  ship  and  debit 
and  price  protection.  We  deducted  the 
home  market  packing  cost  from  the 
foreign  market  value  and  added  U.S. 
packing  costs. 

Where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the 
merchandise  due  to  differences  in 
consumer  packaging,  in  accordance  with 
section  773(a)(4)(B)  of  the  Act. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  maricet  price,  where  appropriate, 
for  differences  in  credit  expenses, 
advertising  and  promotion,  pursuant  to 
19  CFR  353.15. 

For  comparisons  involving  exporter's 
sales  price  transactions,  we  made 
further  deductions  from  the  home 
market  price,  where  appropriate,  for 
credit  expenses,  advertising  and 
promotion.  We  deducted  indirect  selling 
expenses  incurred  on  home  market  sales 
up  to  the  amount  of  commissions  and 
indirect  selling  expenses  inciured  on 


sales  in  the  U.S.  market  in  accordance 
with  S  353.15(c)  of  our  regulations. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
sale,  in  accordance  with  S  353.56(a)(1)  of 
the  Commerce  Regulations.  For 
comparisons  involving  exporter's  sales 
price  transactions,  we  used  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  sale,  in  accordance  with  section 
773(a)(1)  of  the  Act  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Bank  of  New  Yoric 

Verification 

As  provided  in  secti<m  778(b)  of  the 
Act  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
provided  by  the  respondents. 

Interested  Party  Comments 

General  Comments 

Comment  1:  Respondents  argue  that 
since  Verbatim  Corporation  did  not 
produce  microdisks  in  the  United  States 
at  the  time  the  petition  was  filed,  it  did 
not  have  standing  as  a  U.S.  producer  of 
the  "like  product"  Furthermore, 
respondents  argue  that  Verbatim  has 
not  established  ttiat  it  has  the  support  of 
the  relevant  industry. 

Petitioner  argues  that  it  has  standing 
to  file  a  petition  that  includes 
microdisks  because  it  is  a  domestic 
producer  of  the  "like  product"  in  this 
investigation. 

DOC  Position:  We  have  determined 
that  the  i>etitioner  has  the  requisite 
standing,  as  discussed  in  the  "Standing" 
section  above. 

Comment  2,*  Petitioner  argues  that 
there  is  one  class  or  kind  of 
merchandise  in  this  investigation, 
encompassing  different  density  formats 
of  3.5'  microdisks  such  as  HD  and  OD. 

Respondents  argue  that  the 
merchandise  included  in  the  scope  of 
investigation  as  described  in  the 
initiation  and  preliminary  determination 
notices  constitutes  four  separate  classes 
or  kinds  of  merchandise,  DD  media,  DO 
microdisks,  HO  media,  and  HD 
microdisks. 

DOC  Position:  We  have  determined 
the  3.5'  coasted  DO  and  HD  media  and 
00  and  HO  Microdisks  constitute  the 
same  class  or  kind  of  merchandise,  as 
discussed  in  the  "Scope  of 
Investigation"  section  of  this  notice. 
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Comment  3:  Petitioner  asserts  that  this 
investigation  must  be  open-ended  with 
respct  to  fiiture  generations  of  3.5' 
microdisks.  Petitioner  states  that  in 
determining  whether  merchandise 
developed  after  the  issuance  of  an 
antidumping  order  is  included  within 
that  order,  the  Department's  well 
established  practice  is  to  perform  a 
"class  or  kind"  analysis.  "Thus,  petitioner 
argues  that  any  scope  determination 
with  respect  to  a  future  generation  of  3.5 
microdisk  must  await  the  availability  of 
the  commercial  and  technical  data 
necessary  to  such  an  analysis.  Verbatim 
anticipates  the  development  and 
commercialization  of  future  generations 
of  3.5'  disks  featuring  greater  memory 
capacity  than  3.5*  formats  now  on  the 
maricet  Verbatim  further  anticipates 
that  these  new  formats  and  media  will 
likely  fall  within  the  product  scope  of 
the  investigatira.  as  defined  by  die 
Department  in  its  Notice  of  Initiation 
product  descriptions,  and  may  well 
belong  to  the  same  class  or  k^d  of 
merchandise  as  the  imports  subject  to 
investigation.  Therefore,  it  would  be 
premature  for  the  Department  to  exclude 
futiu«  generation  microdisk  products 
from  the  scope  of  the  investigation 
before  facts  about  their  development 
distribution,  and  use  are  available. 

Respondents  agree  with  petitioner 
that  future  generations  of  microdisk 
products  should  be  left  open.  However, 
they  assert  that  the  scope  of 
investigation  language  as  written  in  the 
initiation  and  preliminary  determination 
is  too  broad  and  would  automatically 
include  future  generations  of  microdisks. 
They  argue,  therefore,  that  the 
Department  would  narrow  the  scope 
language. 

DOC  Position:  We  agree  that  it  would 
be  premature  for  the  Department  to 
exclude  future  generations  of  microdisks 
from  the  scope  of  this  investigation.  At 
this  time,  there  exists  no  information 
about  the  development  distribution  and 
use  of  future  generation  microdisk 
products  on  which  the  Department  could 
base  such  a  determination.  As  for  the 
issue  of  the  scope  of  investigation 
language,  we  determine  that  the 
description  as  written  in  the  initiation 
and  preliminary  determination  best 
describes  the  present  product  and 
therefore  needs  no  revision. 

Comment  4:  Respondents  claimed  that 
since  petitioner  did  not  allege  and  the 
Department  did  not  investigate  less  than 
fair  value  sales  of  media,  media  should 
be  excluded  from  the  scope  of  the 
investigation. 

Petitioner  argues  that  it  firamed  the 
petition  to  include  both  finished 
microdisks  and  coated  media  thereof. 
Petitioner  also  states  that  it  could  not 


locate  meaningful  sales  data  pertaining 
to  media  and  ttiat  the  antidumping  laws 
require  a  petitioner  to  include  in  its 
petition  only  such  information  as  is 
"reasonably  available"  to  it.  Moreover, 
petitioner  claims  that  the  Court  of 
International  Trade  recently  held  that 
where  unfinished  and  finished  goods 
belong  to  the  same  class  or  kind,  the 
petitioner  need  not  include  in  the 
petition  "inclusive  information  covering 
all  the  categories  and  subcategories  for 
all  those  goods  included"  in  the  class  or 
kind  subject  to  investigation.  Because 
media  and  finished  microdisks  belong  to 
the  same  class  or  kind.  Verbatim  is  not 
required  to  provide  data  on  media  sales. 

DOC  Position:  We  agree  with 
petitioner.  Because  the  petition  includes 
both  finished  microdisks  and  coated 
media  thereof  and  because  we 
determine  that  media  and  finished 
microdisks  are  the  same  class  or  kind  of 
merchandise,  it  is  not  necessary  for  the 
petitioner  to  allege  less  than  fair  value 
sales  on  all  the  categories  and 
subcategories  of  the  same  class  or  kind 
of  merchandise  (See  Mitsubishi  Electric 
Corp.  V.  United  States,  op.  cit). 

Comment  5:  Petitioner  argues  that 
exclusion  of  Japanese  media  finished  in 
third  countries  from  the  scope  of  the 
investigation  wotild  be  improper  and 
would  result  in  widespread 
circumvention  of  any  order  issued  in 
this  case.  Petitioner  also  argues  that  any 
determination  that  finishing  constitutes 
substantial  transformation  must  be 
made  on  a  case-by-case  basis  because 
the  technological  sophistication 
involved  and  value-added  in  the  country 
of  finishing  can  vary  appreciably.  The 
Department  should  then  include,  on 
either  a  definitive  or  presumptive  basis, 
imports  of  media  from  Japan  finished  in 
third  countries  in  the  scope  of  this 
investigation. 

Kao-Didak.  Ltd..  and  respondents 
argue  that  the  Department  should 
continue  to  exclude  Japanese  media 
finished  in  third  countries  from  the 
scope  of  the  investigation.  Kao-Didak 
argues  that  at  least  it  has  to  be 
included  because  its  manufactiu-irig 
operations  are  extensive  and  technically 
sophisticated  and  account  for  the  bulk 
of  the  value  of  the  finished  microdisks. 
Kao-Didak  further  argues  that  media  is 
"remanufactured"  in  Canada  throu^  a 
"burnishing"  process  that  is  itself  a 
critical  phase  of  production. 
Accordingly.  Kao-Oidak's  3.5" 
microdislu  are  properly  labelled  "Made 
in  Canada." 

Doc  Position:  We  have  verified  Kao- 
Didak's  submission,  and  we  agree  that 
Kao-Didak  should  be  excluded  from  the- 
scope  of  investigation.  As  for  finishers 
in  other  third  countries,  no  facts  have 


been  presented  or  verified  that  would 
enable  us  to  substantiate  the  allegations 
regarding  the  operations  in  other  tliird 
countries  at  this  time.  See  the  "Scope  of 
Investigation"  section  of  this  notice. 

Sony  Comments 

Comment  1:  Sony  believes  the 
Department  should  treat  home  market 
formatting  as  a  direct  expense  or, 
alternatively,  as  a  physical  difference  in 
merchandise.  Sony  states  that 
formatting  is  done  to  specific  disks  for 
specific  customers.  The  cost  of 
formatting  was  deducted  from  the 
selling  price  of  each  of  these  disks  and 
this  cost  was  verified. 

Petitioner  claims  that  the  cost  of 
formatting  is  a  manufacturing  cost  and 
is  properiy  treated  as  an  indirect  selling 
expense.  Or,  if  Sony  claims  that 
formatted  disks  are  only  "similar"  to 
nonformatted  disks,  then  it  can  claim  an 
adjustment  for  differences  in  physical 
characteristics. 

DOC  Position:  We  agree  that 
formatting  should  be  treated  as  a 
difference  in  merchandise  adjustment 
However,  because  there  are  sufficient 
sales  of  identical  merchandise  in  the 
home  maricet  to  compare  to  the  U.S. 
sales,  we  have  dropped  all  formatted 
sales  in  the  home  market  fivm  our 
calculation  of  foreign  market  value. 

Comment  2:  Sony  claims  that  the 
Department  mistakenly  treated  home 
market  technical  service  expenses  as  an 
indirect  selling  expense  in  its 
preliminary  determination.  Sony 
believes  that  this  expense  should  be 
treated  as  a  direct  selling  expense. 

DOC  Position:  This  expense  was 
denied  in  the  home  maricet  because  it 
applies  to  sales  prior  to  the  period  of 
investigation. 

Comment  3:  Sony  believes  that  any 
deductions  for  warranty  costs  on  U.S. 
sales  should  also  t>e  made  on  the  home 
market  side.  Sony  states  that  it  gives  the 
same  warranty  on  U.S.  and  home 
market  microdisk  sales  and  since  the 
microdisks  were  produced  at  the  same 
facility  they  should  experience  the  same 
failure  rate.  Sony  states  that  since  its 
warranty  covers  the  microdisk  for  a 
lifetime,  there  are  obviously  home 
market  warranty  expenses  incnured. 
However,  these  expenses  are  minimal 
and  do  not  justify  elaborate 
recordkeeping.  Sony  America's 
(SONAM)  U.S.  experience  is  a 
reasonable  proxy  measure  of  the  home 
market  expense  according  to  Sony. 

Petitioner  claims,  however,  that  no 
data  was  obtained  at  verification  to 
support  Sony's  claim  for  home  market 
warranty  expenses.  According  to 
petitioner,  the  information  available 


Fmimal  lUgbtar  /  Vol.  54.  No.  27  /  Friday.  February  10.  1969  /  Notioeg 


indicates  that  there  were  no  home 
market  warranty  expanses;  therefore, 
the  Department  cannot  make  any 
aMDinptions  about  Sony's  home  market 
warranty  expenses  based  on  Sony's 
experience  in  the  U.S.  market.  Petitioner 
argues  that  the  Department  should 
continue  to  deny  this  adiustment  in  the 
final  determination. 

DOC  Position:  We  agree  with 
petitioner  and  have  denied  this  expense 
in  the  home  market,  because  Sony  could 
not  give  us  any  data  at  verification  to 
support  its  cl^m  for  home  market 
warranty. 

Comment  4:  Sony  says  ^at  in  the  final 
determination  the  Department  should 
treat  repackaging  performed  in  the 
United  States  as  either  a  packing 
expense  or  a  difference  in  merchandise 
adjustment  U.S.-«de  packing  should  be 
treated  as  an  ad}Tistment  to  foreign 
aiaiket  value,  not  as  an  adpistment  to 
U.S.  price.  Sony  claims  that  repackaging 
performed  in  the  United  States  is  simply 
another  part  of  ESP  packing. 

DOC  Position:  We  disagree. 
RepadiagiBg  is  a  direct  sellHig  expense 
incurred  in  the  United  States  on  United 
States  saler,  therefore,  we  have 
deducted  the  expense  directly  from  the 
U.S.  price. 

Comment  S:  Petitioner  claims  that  it  is 
the  established  practice  of  die 
Department  to  allow  adjustments  for 
rebates  only  with  respect  to  sales  made 
dwtng  the  period  of  investigation. 
According  to  petitioner,  the  verification 
report  canfims  that  the  microfloppy 
disk  (MFD)  rebate  paid  by  Sony  to 
distributors  was  based  on  distributor 
resales  of  the  product  previously  sold  by 
Sony  to  the  distributors.  Petitioner 
beUeves  that  this  rebate  should  be 
allocated  to  those  prior  sales  made  by 
Sony  to  which  the  rebate  applies  which 
occurred  during  the  period  of 
investigati(m.  Petitioner  argues  that 
absent  the  informaticm  necessary  to 
make  this  adjustment  the  Department 
should  disallow  the  MFD  rebate  to 
distributors. 

According  to  Sony,  its  rebate 
programs  took  two  basic  forms, 
payments  to  purchasers  who  purchased 
directly  from  Sony  and  payments  to 
distributors  based  on  the  distributor's 
resales.  For  the  first  group,  Sony  could 
directly  link  the  payments  with  specific 
Sony  sales.  For  the  second  group,  Sony 
was  unable  to  tie  distributor  resales 
back  to  Sony  sales  to  those  distributors 
on  a  one-for-one  basis. 

DOC  Position:  We  have  allowed  the 
rebate  program  based  on  payments  that 
could  be  linked  with  specific  Sony  sales. 


However,  we  have  denied  the  rebate 
program  based  on  distributor  resales. 
This  program  ended  on  September  20, 
1987,  and  was  therefore  only  in  e^ect  for 
approximately  three  weeks  during  the 
period  of  investigation.  Thus,  distributor 
resales  that  took  place  during  this  three- 
week  period  were  hkely  based  on  sales 
of  the  subject  merchandise  from  Sony  to 
its  distributors  prior  to  the  period  of 
investigation. 

Comment  0:  With  respect  to  direct 
customer  price  protection,  Sony  credits 
customers  with  a  rebate  which  is  based 
on  the  customer's  inventory  as  of  a 
certain  date.  The  amount  of  the  credit  is 
determined  by  reductions  in  Sony's 
price  made  after  the  customer  purchases 
the  product  at  a  higher  price  and  places 
the  product  in  inventory.  Petitioner 
argues  that  this  rebate  cannot  be 
allowed  as  an  adjustment  to  the  price  of 
home  market  sales  during  the  period  of 
investigation  if  the  payment  by  Sony  is 
based  on  sales  made  prior  to  the  period 
of  investigation. 

Sony  states  that  it  took  the  most 
conservative  approach  and  reported 
price  protection  paid  during  the  period 
of  investigation  as  opposed  to  expenses 
accrued  during  the  period.  However, 
Sony  claims  that  this  should  be  changed 
since  the  verifier  apparently  perferred 
using  expenses  accrued  during  the 
period  of  investigation. 

DOC  Position:  We  agree  with  Sony 
and  have  used  the  verified  accrued 
expenaes  in  our  calculation,  because  the 
accrued  expenses  are  those  that  are 
directly  related  to  sales  made  during  the 
period  of  investigation. 

Comment  7:  Petitioner  believes  that 
ocean  freight  expenses  are  considerably 
understated.  Petitioner  urges  the 
Department  to  review  Sony's  cubic  foot 
per  microdisk  figure  as  it  claims  it 
differs  substantially  from  Verbatim's 
actual  experience. 

Sony  claims  that  this  expense  was 
thorov^ly  verified. 

DOC  Position:  We  have  verified 
Sony's  ocean  freight  expenses  and  have 
used  these  figures  in  our  calculation. 

Comment  ft  Petitioner  asserts  that  the 
Department  should  not  limit  the 
calculation  of  Market  Development 
Funds  (MDFs)  in  the  U.S.  market  only  to 
payments  made,  but  should  also 
consider  commitments  of  MDF  made  to 
customers.  Petitioner  believes  that  these 
amounts  should  be  included  in  the 
adjustment  to  U.S.  price. 

Sony  argues  that  calculating  this 
expense  on  payments  phis  commitments 
would  constitute  double  counting. 
SCWAM's  revised  figures  are  based  on 


payments  from  9/1/87-8/31/88  and  are 
divided  by  sales  made  during  the  same 
period. 

DOC  Position:  We  verified  Sony's 
MDF  payments  made  to  customers 
during  the  period  of  investigation  and 
have  used  these  figures  in  our 
calculation. 

Fuji  Comments 

Comment  1:  Petitioner  argues  that  Fuji 
incorrectly  reported  die  shipping  dates 
on  purchase  price  sales  as  the  date  the 
product  cleared  Japanese  Customs, 
rather  than  the  date  the  product  was 
shipped  from  the  Chofu  plant.  The 
proper  shipping  date  should  be  used  and 
the  time  between  shipment  from  Chofu 
and  the  clearance  of  the  product  through 
Japanese  Customs  should  be  added  to 
the  credit  period  of  U.S.  purchase  price 
sales. 

Fuji  argues  that  the  microdisks  are 
sent  from  its  Chofu  plant  to  its 
Yokohama  facilities  for  assembly  or 
export  packing  and  are  considered  its 
inventory  assets.  Only  at  the  time  the 
merchandise  is  shipped  to  its  purchase 
price  customers  from  its  Yokohama 
facility  does  Fuji  commence  credit 
expenses  as  a  measure  of  its  financing 
of  accounts  receivables.  Fuji  states  that 
it  has  corrected  the  date  of  shipment  (o 
the  time  the  merchandise  is  shipped 
from  its  Yokohama  factory  rather  than 
the  time  the  merchandise  cleared 
Japanese  Customs. 

DOC  Position:  We  agree  with  the 
respondents  that  credit  expenses  are 
incurred  from  the  time  the  merchandise 
is  shipped  to  its  purchase  price 
customers  from  its  Yokohama  facility 
and  not  bom  the  time  it  leaves  the 
Chofu  plant  since  part  of  the  finishing 
process.  /.«.,  assembly  and  packing,  is 
done  at  Yolohama. 

Comment  2:  Petitioner  asserts  that 
Fuji's  reported  payment  dates  on  home 
market  sales  were  often  not  the  actual 
payment  dates.  Petitioner  argues  that 
the  actual  payment  dates  should  be 
used,  and  appropriate  adjustments  fi>om 
payment  terms  and  credit  expense 
should  be  made. 

Fuji  states  that  most  dates  of  payment 
were  correct,  some  were  not.  Some 
showed  longer  dates  of  payment,  some 
shorter.  Others  indicated  partial 
payment  on  many  different  dates.  Fuji 
claims  that  at  verification,  it  provided 
data  on  the  actual  credit  expenses 
incurred  on  sales  in  the  home  market. 

DOC  Position:  The  corrected 
information  on  credit  expense  was 
verified,  and  we  have  used  this 
information  in  our  calculation. 
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Hitachi  Comments 

Comment  1:  Petitioner  states  that  with 
respect  to  Hitachi,  the  Department 
created  separate  subgroupings  of 
microdisk  sales  in  the  home  and  U.S. 
markets  based  solely  on  the  presence  or 
absence  of  a  printed  shutter  or  label. 

DOC  Position:  The  Department 
disagrees.  Hitachi's  methodology  for 
matching  its  home  market  products  with 
its  identical  U.S.  products  was  correct 
Comparisons  were  made  based  not  only 
on  the  presence  or  absence  of  a  printed 
shutter  or  label  but  were  based  on  the 
major  relevant  characteristics  of  3Ji" 
microdisks.  Furthermore,  product 
comparisons  for  home  market  and  U.S. 
products  conducted  at  verification 
verified  as  identical. 

Comment  2:  Petitioner  states  that  for 
Hitachi's  purchase  price  sales,  actual 
payment  dates  must  be  substituted  for 
reported  payment  dates. 

DOC  Position:  We  disa^^ee.  Hitadii's 
purchase  price  sales  were  estimated  as 
net  01  days  from  shipment  date.  At 
verification,  the  Department  verified 
that  61  days  was  a  reasonable  estimate 
as  some  dates  of  payment  were 
substantially  less  than  61  days  while 
other  dates  of  payment  were  more  than 
61  days.  Furthermore,  we  verified  that  it 
was  not  possible  to  correlate  particular 
payments  with  particular  sales  as 
Hitachi's  payments  from  its  customers 
were  made  oa  the  outstanding  balances 
rather  than  on  each  individual  sale. 

Comment  3:  Petitioner  states  because 
Hitachi  has  requested  that  the 
Department  disregard  certain  related 
sales  in  the  home  market  all  relevant 
home  market  sales  data  have  not  been 
provided  and  should  be  provided  so  that 
a  proper  review  and  comment  can  be 
made. 

DOC  Position:  We  disagree.  In  its 
May  27, 1988,  response,  Hitachi  initially 
reported  a  supplemental  list  of  home 
maricet  sales  to  unrelated  purchasers 
made  by  its  two  selling  subsidiaries  in 
Japan.  "These  supplemental  sales  have 
been  used  in  our  calculations. 

Comment  4:  Petitioner  states  that  the 
verification  of  Hitachi's  time  in 
inventory  of  product  shipped  from  the 
Tsukuba  factory  to  Hitachi  noted  an 
understatement.  Petitioner  claims  this 
understatement  should  be  corrected  and 
inventory  carrying  costs  should  be 
recalculated. 

DOC  Position:  DOD  disagrees. 
Pursuant  to  19  CFR  353.23(a).  the 
understatement  of  inventory  carrying 
costs  has  been  determined  to  be 
insignificant  in  relation  to  the  price  or 
value  of  the  affected  transaction  and 
may  be  disregarded. 


ContinuatioD  of  Sospenston  of 
LiquNlatkin 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
Uquidation  of  all  entries  of  3.4" 
microdisks  and  coated  media  thereof 
from  Japan  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  September  29, 
1988,  the  date  of  publication  of  the 
preliminary  determination  in  the  Federal 
Regbter.  The  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
posting  of  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  margins  are  as 
foUowK 


Manutacturer/ producer/exporter 

WoigWod- 
•v«ra9« 
•nangw 

peroeritaoe 

Sony  Corporation 

Httachi  MamS,  Ud 

A*  others .._ _.. 

51.00 
27.73 
50.52 
42.96 

rrC  Notification 

In  accordance  with  section  735(dJ  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  suspension  of 
liquidation  will  be  refunded.  However,  if 
the  ITC  determines  that  such  an  injury 
does  exist  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  3.5"  microdisks 
and  coated  media  thereof  from  Japan  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  entered  or 
withdrawn  from  warehouse  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  U.S.  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d}). 
February  6, 1989. 
Ian  W.  Mates. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  89-^203  Filed  Z-fr-SS:  8:45  am] 
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Final  Affirmattve  CountervaHng  Duty 
Determination  and  CountervaHng  Duty 
Order  Malaibli  Iron  Pipe  Fitttnga 
From  TttaHand 

AOCNCV:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

action:  Notice. 


:  We  determine  diat  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers  or 
exporters  in  Thailand  of  malleable  iron 
pipe  fittings  as  described  in  the  "Scope 
of  Investigation"  section  of  this  notice. 
The  estimated  net  bounty  or  grant  is  2.94 
percent  ad  valorem  for  all 
manufacturers,  producers  or  exporters 
in  Thailand  of  malleable  iron  pipe 
fittings. 

We  are  directing  the  U.S.  Customs 
Service  to  continue  suspension  of 
liquidation  of  all  entries  of  malleable 
iron  pipe  fittings  from  Thailand  that  are 
entered,  or  witiidrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  cm  entries  of  tliese 
products  in  the  amount  equal  to  the 
estimated  net  bounty  or  grant 
EFFtcnvt  OATt:  February  10. 1989. 
FOR  RMTHER  MPONMATION  CONTACT: 
Kay  Haipem  or  Barbara  Tilbnan,  Office 
of  Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  IDepartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-0192  or  377-243& 
SUPPLEMCNTARV  MFOmiATION: 

Final  DeterminatioD 

Based  on  our  investigation,  we 
determine  that  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  being  provided 
to  manufacturers,  producers  or 
exporters  in  Thailand  of  malleable  iron 
pipe  fittings.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Export  Packing  Credits. 

•  Tax  Certificates  for  Exports. 

•  Electricity  Discounts  for  Exporters. 

•  Assistance  to  Companies  Under  the 
Investment  Promotion  Act  (Tax  and 
Duty  Exemptions  on  Imports  of 
Machinery  under  section  28). 

We  determine  the  estimated  net 
bounty  or  grant  to  be  2.94  percent  ad 
valorem  for  all  manufacturers. 
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producers  or  exporters  in  Thailand  of 
malleable  iron  pipe  fittings. 

CaMlfiatoiy 

Since  the  last  Federal  Ragister 

publication  pertaining  to  this 
investigation  [Preliminary  AffirmoUve 
Countervailing  Duty  Determination: 
MalJeoNe  Iron  Pipe  Fitting  from 
Thailand  (53  PR  48281.  November  3(K 
1968)  (Preliminary  Detemiination)),  the 
following  events  have  occurred.  We 
conducteid  verification  in  Thailand  from 
December  6-19. 1988,  of  the 
questionnaire  responses  of  the 
Government  of  Thailand  (GOT),  Stam 
Fittings  Co..  Ltd.  (Siam).  Thai  Malleable 
Iron  and  Steel  Co..  Ltd.  (TM).  and  BIS 
Pipe  Fitting  Co..  Ltd.  (BIS).  Respondento 
submitted  a  supplemental  response  to 
our  deficiency  questionnaire  and  an 
amended  response  clarifying 
information  and  correcting  certain  minor 
errors  found  at  verification  on  December 
23.196& 

Petitioner  and  respondents  requested 
a  public  hearing  in  this  case.  Petitioner 
and  respondents  filed  pre-hearing  briefs 
on  January  18. 1989.  A  public  hearing 
was  held  on  January  19.  USa  Petitioner 
and  respondents  filed  post-hearing 
briefs  on  January  26. 1968. 

Scop*  of  InvwtigatkMi 

The  products  covered  by  this 
investigation  are  malleable  iron  pipe 
fittings  Erom  Thailand,  advanced  in 
condition  by  operations  or  processes 
subsequent  to  the  casting  process,  other 
tiian  with  grooves.  Malleable  iron  pipe 
fittings  (pipe  fittings),  are  classified 
under  TSUSA  category  6ia7400  and 
under  Harmonized  Tariff  Schedule 
(ffrS)  category  7307.19.90. 

Anaiysia  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  calendar  year  1987. 
which  corresponds  to  each  of  the  three 
companies'  most  recentiy  completed 
fiscal  year. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaire,  verification,  and  written 
comments  filed  by  petitioner  and 
respondents,  we  determine  the 
following: 

/.  Programs  Determined  To  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers  and  exporters  in  Thailand  of 
pipe  fittings  under  the  following 
programs. 


A.  Export  Packing  Credits 

Export  packing  credits  (EPCs)  are 
short-term  loans  used  for  either  pre- 
shipment  or  post-shipment  financing. 
Exporters  apply  to  commercial  banks  for 
EPCs.  The  commercial  banks,  in  turn, 
must  submit  an  application  for  approval 
to  the  Bank  of  Thailand  (BOT).  Under 
the  "Regulations  Governing  the 
Purchase  of  Promissory  Notes  Arising 
from  Exports"  (B.E.  2528),  effective 
January  2. 1986,  the  BOT  repurchases 
promissory  notes  issued  by  creditworthy 
exporters  through  commercial  banks.  To 
qualify  for  the  repurchase  arrangement 
promissory  notes  must  be  supported  by 
a  letter  of  credit,  sales  contract, 
purchase  order,  usance  bill  or 
warehouse  receipt.  The  notes  are 
available  for  up  to  180  days,  and  interest 
is  p«Ud  on  the  due  date  of  the  loan  rather 
than  the  date  of  receipt. 

At  verification  we  found  that,  on  the 
due  date  of  the  loan,  the  BOT  debits  the 
commercial  bank's  account  for  the 
principal  amount  and  the  five  percent 
interest  charged  the  commercial  bank.  If 
the  terms  of  the  loan  are  not  met  the 
BOT  charges  the  commercial  bank  a 
penalty,  retroactive  to  the  first  day  of 
the  loan,  at  an  eight  percent  interest 
rate. 

Similarly,  on  the  due  date  of  the  loan, 
the  commercial  bank  debits  the 
exporter's  account  for  the  principal 
amount  and  the  seven  percent  interest 
charged  the  exporter.  If  the  exporter  has 
not  met  the  terms  of  the  loan,  the 
commercial  bank  passes  on  the 
additional  eight  percent  penalty  charge 
over  the  term  of  the  loan. 

The  penalty  is  refunded  to  the 
commercial  bank  by  the  BOT  and  by  the 
commercial  bank  to  the  exporter  if  the 
company  can  prove  shipment  of  the 
goods  took  place  within  60  days  after 
the  due  date  (in  the  case  of  pre-shipment 
loans),  or  the  foreign  currency  was 
received  within  60  days  after  the  due 
date  (in  the  case  of  post-shipment 
loans).  Otherwise,  the  penalty  is  not 
refunded.  The  purpose  of  the  penalty 
chcuge  is  to  ensure  that  companies  take 
out  &C  loans  only  to  finance  actual 
export  sales. 

On  October  1. 1988.  die  GOT  issued 
new  regulations  that  coexisted  with  the 
prior  regulations  until  December  31. 
1968.  On  January  1, 1989.  the  new 
regulations  completely  replaced  the 
former  ones.  Until  January  1. 1986. 
exporters  could  still  receive  EPC  loans 
under  the  terms  of  the  program 
described  above.  Under  the  new 
regulations,  the  maximum  rate 
commercial  banks  can  charge  exporters 
was  raised  from  seven  to  10  percent  In 
addition,  the  BOT  now  ony  rediscounts 


up  to  50  percent  of  the  loan  amount, 
whereas  under  the  previous  program  the 
BOT  could  rediscount  the  full  value  of 
the  loan. 

We  verified  that  botii  TM  and  Siam 
received  and  paid  interest  on  EPC  loans 
for  exports  of  pipe  fittings  to  the  United 
States  during  tiie  review  period  and 
that,  on  the  two  loans  on  which  penalty 
payments  were  charged,  the  penalties 
were  refunded.  Because  pnly  exportei^ 
are  eligible  for  these  loans,  we 
determine  that  they  aiis  couhtervailable 
to  the  extent  that  they  are  provided  at 
preferential  rates.  "• 

As  the  benchmark  for  short-term     '  -.  .. 
loans,  it  is  our  practice  to  use  the 
national  average  commercial  interest 
rate  on  the  most  comparable.  -^   ^. 

predominant  form  of  short-term    '   > 
financing.  For  purposes  of  this 
determination,  we  are  using  the 
weighted-average  interest  rate  charged 
by  commercial  banks  on  domestic  loans, 
bills  and  overdrafts  during  1967,  and 
where  loans  were  Issued  in  1986  but 
repaid  in  1987.  the  weighted  average 
interest  rate  of  the  same  composition  for 
1966.  This  is  the  benchmark  that  we 
have  a[q>Ued  in  all  previous  Thai  cases. 

The  data  used  to  calculate  these 
weighted  average  interest  rates  was'  '   ' ' 
verified  at  the  BOT.  Comparing  the      ■ '  * , 
weighted  average  interest  rates  for  1986 
and  1967  to  the  rate  charged  on  EPCs, , 
we  find  that  the  rate  on  EPCs  is      . 
preferential  and.  therefore,  confers ' 
bounties  or  grants  on  exports  of  pipe 
fittings. 

The  calculate  the  benefit  from  the  EPC 
loans  on  which  interest  was  paid  during 
1987,  we  followed  the  short-term 
methodology  which  has  been  applied 
consistentiy  in  our  past  determinations 
and  is  described  in  more  detail  in  the 
Subsidies  Appendix  attached  to  the 
notice  of  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determiantion  and  Countervailing  Duty 
Order  (49  FR 18006,  April  2B.  1984). 

Wu  compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmark  rate.  Because  we 
verified  that  Q>C  loans  to  companies  in 
this  investigation  were  segregable  by 
destination  and  product,  we  inluded 
only  those  loans  which  financed  exports 
of  pipe  fittings  to  the  United  States.  We 
calculated  the  amount  of  interest  that 
would  have  been  paid  at  the  benchmark 
rate  and  subtracted  the  amount  of 
interest  that  was  actually  paid.  We  then 
divided  the  result  by  the  total  value  of 
'  respondents'  exports  of  pipe  fittings  to 
the  United  States.  The  estimated  net 
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bounty  or  grant  is  0.06  percent  ad 
valorem. 

B.  Tax  Certificates  for  Exports 

Under  the  'Tax  and  Duty 
Compensation  of  Exported  Goods 
Produced  in  the  Kingdom  Act"  (Tax  and 
Duty  Act),  the  GOT  issues  tax 
certificates  to  exporters  of  record  to 
rebate  indirect  taxes  and  import  duties 
levied  on  inputs  into  exported  products. 
The  rebate  rates  under  the  Tax  and  Duty 
Act  are  computed  on  the  basis  of  an 
input/output  (I/O)  study  initially 
published  in  1980  based  on  1975  data, 
and  updated  in  1985  using  1980  data. 
Using  the  I/O  study's  input  structure 
table,  the  "Thai  Ministry  of  Finance 
computes  the  value  of  total  inputs  (both 
imports  and  local  purchases)  at  ex- 
factory  prices.  The  Ministry  of  Finance 
then  calculates  two  rebate  rates:  the 
"A"  and  "B"  rate. 

The  "A"  rate  rebates  impoort  duties, 
business  and  municipal  taxes  on  both 
imported  and  domestically  purdiased 
inputs.  Tlie  "B"  rate  rebates  only  the 
business  and  municipal  taxes  passed 
tlirough  on  domestically  purchased 
inputs,  and  is  used  by  ejqporters  that 
receive  import  duty  exemptions  or 
drawbacks  under  other  programs.  The 
"A"  or  "B"  rate,  as  appropriate,  is  then 
appbed  to  the  total  FOB  value  of  exports 
in  the  I/O  sector,  to  determine  the 
amount  of  the  rebate. 

Under  the  Tax  and  Duty  Act  the 
rebates  are  paid  to  companies  through 
Tax  certificates  which  can  be  used  to 
pay  other  tax  habilities.  These  tax 
certificates  can  also  be  transferred  to 
other  companies  which  can  use  them  to 
pay  their  tax  liabilities. 

The  rebate  rates  in  effect  during  the 
review  period  were  aimounced  on 
February  5, 1986,  in  the  Notification  of 
the  Committee  on  Tax  Rebates,  No.  Or. 
1/2529.  The  calculation  of  these  rates 
was  based  on  an  updated  study 
completed  in  1982.  For  exports  of  pipe 
fittings,  under  Customs  Cooperative 
Council  Nomendatiu*  (CCCN)  category 
7320.01,  the  "A"  rate  is  8.11  percent  and 
the  "B"  rate  is  4.98  percent 

We  verified  that  all  three  respondents 
received  tax  certificates  at  the  "A"  rate. 

To  determine  whether  an  indirect  tax 
rebate  system  which  incorporates 
rebates  of  import  duties  confers  a 
bounty  or  grant  we  must  apply  the 
follov\ang  analysis.  First  we  examine 
whether  the  system  is  intended  to 
operate  as  a  rebate  of  both  indirect 
taxes  and  import  duties.  Next  we 
analyze  whetiier  the  GOT  properly 
ascertained  the  level  of  the  rebate.  This 
includes  a  review  of  the  sample  used  in 
the  study,  including  the  documentation 
and  the  accuracy  of  the  information 


gathered  from  the  sample  on  input 
coefficients,  import  prices  and  rates  of 
duty  on  imported  inputs,  the  ratio  of 
imported  inputs  to  domestically 
produced  inputs  (when,  for  a  given 
imported  input,  there  is  also  domestic 
production  of  the  input),  and  the 
exchange  rates  used  to  convert  import 
prices  denominated  in  a  foreign 
currency  to  the  local  currency.  Finally, 
we  review  whether  the  rebate  schedules 
are  revised  periodically  in  order  to 
determine  if  the  rebate  amount  reflects 
the  amount  of  duty  and  indirect  taxes 
paid. 

When  the  I/O  study  upon  which  the 
indirect  tax  and  import  duty  rebate 
system  is  based  meets  these  conditions, 
the  Department  will  consider  that  the 
system  does  not  confer  a  bounty  or 
grant  if  the  amount  rebated  for  duties 
and  indirect  taxes  on  physically 
incorporated  inputs  does  not  exceed  the 
fixed  amount  set  in  the  rebate  schedule 
for  the  exported  product  When  the 
system  rebates  duties  and  indirect  taxes 
on  both  physically  incorporated  and 
non-physically  incorporated  inputs,  we 
find  that  a  bounty  or  grant  exists  to  the 
extent  that  the  fixed  rebate  exceeds  the 
allowable  rebate  on  physically 
incorporated  inputs. 

Based  on  these  tests,  we  determine 
that  the  taxes  and  duties  eligible  for 
rebate  include  those  on  materials, 
equipment  spare  parts,  machinery,  fuels 
and  other  energy  used  in  the  production 
of  exports.  Direct  taxes  such  as  income 
tax  and  taxes  which  are  otherwise 
refundable  or  exempt  are  excluded  fix>m 
the  rebate.  Thus,  the  program  operates 
to  rebate  indirect  taxes  and  import 
duties. 

The  information  obtained  during 
verification  on  the  methodology  and 
sampling  used  in  calculating  the  rebate 
rates  based  on  the  revised  I/O  study 
leads  us  to  conclude  that  the  GOT 
employed  reasonable  methodology  for 
adequately  establishing  the  rebate 
levels.  Furthermore,  after  a  thorough 
examination  of  the  methodologies 
employed  in  revising  the  1975  I/O  study 
and  in  calculating  new  rebate  rates 
based  on  the  revised  study,  we  find  that 
the  GOT  has  a  system  in  place  to 
periodically  update  the  rebate 
schedules. 

Although  the  rebate  under  the  Tax 
and  Duty  Act  meets  the  three  conditions 
required  for  indirect  tax  rebate  systems 
not  to  be  considered  a  bounty  or  grant 
the  inputs  itemized  in  the  GOTs 
calculations  include  both  physically 
incorporated  items  as  well  as  non- 
physically  incorporated  items.  Since  the 
indirect  tax  on  non-physically 
incorporated  items  is  also  included  in 
the  GOTs  rebate  rate  calculation,  we 


must  determine  the  extent  to  which  the 
rebate  rates  confer  an  excessive 
remission  of  indirect  taxes.  We  have 
reviewed  the  documentation  and 
printouts  submitted  by  the  GOT  in  its 
response  and  at  verification  showing  a 
detailed  calculation  of  the  rebate  rates. 
Under  the  Tax  and  Duty  Act  these 
calculations  itemize  the  inputs  and  list 
ex-factory  prices,  import  values,  import 
duties  and  taxes,  and  domestic  indirect 
taxes. 

Based  on  verified  information,  we 
calculated  the  indirect  tax  incidence  on   . 
physically  incorporated  inputs  at  FOB 
prices  according  to  the  most  recent 
government  rebate  rate  calculation.  We  , 
then  subtracted  the  percentage  of  ' 

indirect  tax  incidence  attributable  to 
physically  incorporated  inputs  from  the 
authorized  rebate  rate.  Using  this 
methodology,  the  overrebate  on  the  "A" 
rate  is  1.37  percent  ad  valorem. 

C.  Electricity  Discounts  for  Exporters 

The  three  electricity  generating 
authorities  of  Thailand,  the  Electricity 
Generating  Authority  of  Thailand 
(EGAT).  die  MetropoUtan  Electricity 
Authority  (MEA),  and  the  Provincial 
Electricity  Authority  (I%A).  administer 
discounts  on  electricity  rates  charged 
producers  of  export  prt>ducts.  These 
discounts  represent  approximately  20 
percent  of  total  electricity  costs  and  are 
available  to  any  company  eligible  for 
and  receiving  tax  certificates. 

Once  the  export  transaction  has  been 
completed,  the  exporter  may  apply  for 
the  discount  by  presenting  to  the 
electricity  authority  bom  which  it 
receives  its  electricity  bill  the 
appropriate  documents  to  verify  that  an 
export  shipment  has  been  made.  The 
discount  is  calculated  based  on  the 
rebate  rate  in  effect  during  that  year  for 
that  company  and  appears  as  a  credit  on 
a  subsequent  electricity  bill. 

We  verified  that  all  three  respondents 
apphed  for  and  received  electricity 
discounts  during  the  review  period 
based  on  their  export  shipments. 
Because  these  electricity  discounts  are 
available  only  to  exporters,  we 
determine  that  they  are  countervailable. 

We  allocated  the  discounts  over  the 
total  value  of  respondents'  exports  sales 
during  the  review  period  to  obtain  an 
estimated  net  bounty  or  grant  of  0.66 
percent  ad  valorem. 

D.  Assistance  to  Companies  Under  the 
Investment  Promotion  Act  (IPA):  Tax 
and  Duty  Exemption  on  Imports  of 
Machinery  Under  Section  28 

The  IPA  of  1977  provides  incentives 
for  investment  to  promote  development 
of  the  Thai  economy.  He  Act  is 
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administered  by  the  Board  of  Investment 
(BOI)  through  promotion  certificates. 
These  certificates  list  the  various 
"sections"  of  the  Act  under  which  m 
company  is  eligible  to  receive  benefits. 
The  certificates  are  applied  for  and 
granted  on  a  case-by-case  basis. 

We  verified  that  all  three  respondents 
received  promotion  certificates,  but  that 
only  Siam  and  BIS  received  exemptions 
under  section  28  of  the  IPA  during  the 
review  period.  Section  28  provides 
exemption  from  import  duties  and 
business  taxes  on  machinery  imported 
by  a  date  specified  in  the  "conditions" 
section  ot  the  certificate.  We  verified 
that  the  odier  IPA  sections  listed  in  die 
companies'  certificates  were  not  used. 
These  sections  are  discussed  below 
under  "Programs  Determlnisd  To  Be  Not 
Used." 

'    We  verified  that  the  certificates  were 
granted  to  respondents  tinder  a  category 
created  spedficaUy  for  export-oriented 
companies  and  that  receipt  of  benefits  in 
each  certificate  is  contingent  on  export 
performance:  therefore,  we  detennbie 
that  for  purposes  of  this  investigadon. 
benefits  received  under  section  28  are 
countervailable.  The  benefit  consists  of 
the  duty  and  tax  savings  reaKxed  as  a 
result  of  the  exemptions. 

To  calculate  the  estimated  net  bounty 
or  grant  we  allocated  die  total  amount 
of  exemptions  received  by  BIS  and  Siam 
during  the  review  period  over  the  total 
value  of  export  sales  of  all  three 
companies.  On  this  basis,  we  derived  an 
estimated  net  bounty  or  grant  df  0.85 
percent  ad  valorem. 

DL  PioraoM  D«tanniB«l  IMI?  Be 
Used 

We  determine,  based  on  verified 
information,  that  manufacturers, 
producers  and  exporters  in  Thailand  of 
pipe  fittings  did  not  apply  for.  claim  or 
receive  benefits  during  the  review 
period  for  exports  of  pipe  fittings  to  the 
United  States  under  the  following 
programs,  which  were  listed  in  the 
Initiation  of  Countervailing  Duty 
Investigation:  Malleable  Iron  Pipe 
Fittings  from  Thailand  (53  FR  37014. 
September  23. 1088): 

A.  Repurchase  of  Industrial  Bills     '' 

B.  Reduced  Business  Taxes  for 

Producers  of  Intermediate  Goods  for 
Export  Industries 
C  Export  Processing  Zones 

D.  Intematiooal  Trade  Promotion  Fund 

E.  Investment  Promotion  Act  (Sections 

25.  28.  31.  33.  34.  36  and  37) 
We  verified  that  each  of  these  IPA 
sections  that  were  either  listed  in  the 
respondents'  certificates  or  alleged  by 
petitioner  were  not  used  during  the 
review  period.  For  a  complete 


description  of  these  programs,  see  the 
Preliminary  Determination. 

Comments 

Comment  1:  Respondents  argue  that 
the  Department  should  consider  a 
prdgram-wide  change  for  the  calculation 
of  benefits  under  the  EPC  program.  They 
state  that  "these  companies  may  now 
receive  only  50  percent  of  export  value 
as  EPC  loans.  Having  verified  these 
facta,  the  Department  should  reduce  the 
deposit  rate  to  account  for  the  decrease 
in  the  amount  of  principal  that  the  Bank 
of  Thailand  will  rediscount  from 
between  80  and  90  percent  to  50 
percent" 

Petitioner  argues  that  the  Department 
should  not  consider  a  prraram-wide 
change  for  two  reasons.  The  first  is'that 
the  program-wide  change  was  not 
tnstituted-prior  to  the  preliminary 
determination.  The  second  is  that  the 
effect*  of  the  changes  were  not  verified. 

DOC  Position:  At  verification,  the 
Department  found  that  under  the  new 
regulations,  commercial  banks  can  loan 
up  to  100  percent  of  shipmient  value,  as 
opposed  to  a  maximun  of  90  percent 
under  the  old  regulations.  Tlie^OT 
subeeqoent^  rediscounts  the  loaQ^:: 
Under  the  old  regulations,  the  BOTf'  - 
rediscounted  the  full  amount  of  the  loan. 
Under  the  new  regulations  this  amount 
has  been  reduced  to  a  maximum  (^SO 
percent  of  the  loan.  Consequendy. 
exporters  can  receive  up  to  100  percent 
of  the  shipment  value  as  a  loaa  The 
BOT  rediscounts  up  to  SO  percent  of  diat 
loan,  not  the  shipment  value.  While  it  is 
the  Department's  practice  to  teke  into 
account  verified  program-wide  changes 
wiiich  occur  before  the  preliminary 
determination,  the  effects  of  the  new 
program  were  not  verifiable,  nor  did  the 
new  regulations  replace  the  old  ones 
prior  to  the  prehminary  determination. 
The  new  program  replaced  the  old 
program  on  January  1. 1969.  Until  then, 
banks  provided  existing  customers  with 
loans  under  the  old  program.  Therefore, 
respondent's  argument  provides  no 
basis  for  the  Department  to  consider  a 
program-wide  change. 

Comment  2,-  Respondents  argue  that 
die  benchmark  used  to  calculate  the 
benefit  arising  from  the  EPC  loans 
obteined  in  1966  should  be  based  on  the 
second  half  of  1966  rather  than  the  full 
year.  Hiey  argue  that  the  EPC  loans 
obtained  in  1986  were  obtained  during 
the  second  half  of  1986.  and  that 
therefore  the  benchmark  for  the  second 
half  of  1968  would  be  more 
representative  of  the  prevailing  interest 
rate,  as  interest  rates  fluctuate  during 
the  year. 

Petitioner  argues  that  there  is  no 
evidence  of  interest  rate  fluctuations  on 


record,  nor  is  there  evidence  that  the 
benchmark  for  the  last  half  of  1986  is 
more  representative  than  the  benchmark 
for  the  frill  year. 

DOC  Position:  In  calculating  benefits 
from  short-term  loans,  the  Department 
uses  the  most  appropriate  full  year 
national  average  short-term  financing 
rate.  The  Department  found  no  evidence 
of  significant  fluctuations  in  interest 
rates  (as  it  did  in  Final  Affirmative 
Countervailing  Duty  Determinations 
and  Countervailing  Duty  Orders: 
Certain  Welded  Carbon  Steel  Pipe  and 
Tube  Products  from  Argentina,  ^¥fL 
37618.  September  27. 1988)  that  would 
warrant  using  a  half-year  benchmark. 
Furthermore,  there  is  no  evidence  that 
the  calculated  benchmark  for  a  full  year 
is  an  inaccurate  measure  of  the  interest 
rates  on  short-term  loans.  Therefore,  we 
used  the  bendunark  for  the  full  year. . 

Comments:  Re8|;>endent8  argue  that 
the  Department  should  take  into  account 
the  interest  foregone  due  to  the  payment 
of  penalty  interest  whidi<was 
subeeqMttdy  refunded.  They  state  that 
the  {ofi^one  interest  constitutes  the  lost 
use  of  aapital  which  is  a  real  cost  to  the 
company^  rather  than  an  impermissible  ^; 
offset  -    •• 

Petitioner  quotes  section  771(0)  of  the 
Tariff  Act  of  1930  (die  Act)  (19  U.S.C 
1677(6))  to  suKKMt  his  argument  that 
foregone  interest  is  net  considered  a  ' 
permissible  offset.  Moreover,  petitioner 
argues  that  the  lost  income  constitutes  a 
secondary  economic  effect  which  the 
Department  has  consistendy  "refrised  to 
treat"  as  in  Oil  Country  Tubular  Goods 
from  Canada  (51  FR  1S037.  April  22. 
1966). 

DOC  Position:  Respondents  submitted 
a  calculation  of  the  foregone  interest  <ni 
the  two  loans  for  shipments  of  pipe 
fittings  to  the  United  States  on  which 
penalties  were  assessed  and  then 
refunded.  They  have  not  demonstrated 
that  their  proposed  calculation  would 
have  any  effect  on  the  bounty  or  grant 
rate.  Even  if  we  accept  respondents' 
calculations,  the  difference  between  the 
present  country-wide  rate  for  the  EPC 
program  and  the  country-wide  rate  for 
this  program  incorporating  the  foregone 
interest  would  be  0.000009  percetrt  We 
therefore  believe  it  is  unnecessary  to 
consider  whether  any  foregone  interest 
should  be  taken  into  account  in 
calculating  the  interest  rate  on  EPCs. 

Comment  4:  Petitioner  argues  that 
pipe  fittings  are  not  considered 
"secondary  steel  products,"  the  input/ 
output  ("I/O")  sector  in  which  the  .  ->    ■- 
National  Economic  and  Social 
Development  Board  ("NESDB")  has 
classified  them  (I/O  sector  106).  Rather, 
they  should  be  categorized  in  the  sector 
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providing  for  "other  fabricated  metel 
products"  (I/O  sector  111],  die 
description  of  which  specifically 
mentions  pipe  fittings.  Petitioner  stetes 
that  this  misclassification  proves  that 
the  I/O  study  fails  the  linkage  test 

Respondents  argue  that  the  validity  of 
the  I/O  study  was  verified  at  both  the 
NESDB  and  the  Ministry  of  Hnance. 
They  state  that  the  Department  verified 
that  the  teriff  category  covering  pipe 
fittings.  7320.01.  was  originally  assigned 
to  sector  106.  Therefore,  pipe  fittings  are 
"properiy  classified"  within  sector  106. 
Furthermore,  respondente  state  that  the 
Department  verified  that  pipe  fittings 
were  not  provided  for  under  sector  111. 

DOC  Position:  The  I/O  shidy  is  a 
macroeconomic  study  and  has  been 
accepted  in  all  previous  Thai  cases, 
most  recendy  in  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Steel  Wire  Nails  from  Thailand  {Thai 
Nails)  (52  FR  36087,  October  2. 1987). 
The  Department  verified  the 
classifications  done  by  the  NESDB  in 
conjunction  with  the  Japanese  Institute 
for  Developing  Economies.  The 
correlation  between  the  Customs 
categories  and  the  I/O  sectors  showed 
that  pipe  fittings  are  classified  under 
sector  106.  Therefore,  the  Department 
accepted  the  vaUdity  of  the  I/O  study  to 
assess  the  extent  to  which  overrebates 
were  given  under  the  Tax  Certificates 
for  Exports  program. 

Comment  5:  F^etitioner  argues  that 
pipe  fittings  are  not  packaged  for  sale  in 
the  domestic  maricet  and  that  packing 
materials  should  therefore  not  be 
considered  physically  incorporated  for 
purposes  of  calcidating  the  allowable 
rebate  under  this  program.  Petitioner 
further  stetes  that  the  inclusion  of 
packing  materials  as  physically 
incorporated  into  the  exported  product 
is  determined  on  a  case-by-case  basis, 
citing  Potassium  Permanganate  from 
Spain  (47  FR  5924,  February  9. 1982). 

Respondente  argue  that  packing 
materials  should  be  allowed  based  on 
the  principle  of  tax  neutrality. 
Furthermore,  they  argue  that  pipe 
fittings  destined  for  export  markets  are 
packaged  according  to  the  methods 
described  in  the  verification  reporto. 

Ddc  Position:  In  accordance  with 
item  (h)  of  the  Illustrative  List  of  die 
Subsidies  Code,  the  Department 
considers  the  excessive  exemption, 
remission  or  deferral  of  indirect  taxes  to 
be  a  subsidy.  To  determine  whether  or 
not  the  exemption,  remission  or  deferral 
of  indirect  taxes  on  inpute  which  are 
paid  at  a  prior  stage  of  production  is 
excessive  the  Department  applies  the 
physical  incorporation  test  (See  also 
Annex  1.  paragraph  1  to  19  CFR  Part 


355).  As  petitioner  notes,  a 
determination  of  whether  an  input  is 
physically  incorporated  must  be  made 
on  a  case-by-case  basis.  Here,  as  in 
previous  cases,  the  packing  materials 
become  a  part  of  the  manufactured 
product  when  made  ready  for  export 
and  thus  are  considered  to  be  physically 
incorporated  into  the  product  diat'is 
imported  into  the  United  Stetes.  We 
have  consistendy  considered  packing 
materials  to  be  physically  incorporated 
into  producte  under  investigation  for 
purposes  of  determining  whether 
rebates  of  indirect  texes  are 
countervaUable.  (See,  for  example,  Thai 
Nails.)  The  fact  that  pipe  fittings  are  not 
packaged  for  domestic  sale  is  irrelevant 
to  this  determination. 

Comment  &*  Petitioner  argues  diat 
aluminum  chloride  and  zinc  chloride, 
claimed  as  "basic  chemicals"  by 
respondente,  are  not  physically 
incorporated  in  pipe  fittings.  Rather,  the 
chemicals  are  used  as  "drossing  agente" 
and  do  not  become  part  of  the  finished 
pipe  fitting.  Furthermore,  petitioner 
stetes  that  the  I/O  sector  for  "basic 
chemicals"  does  not  provide  for 
aluminum  chloride  and  one  chloride, 
and  that  the  presence  is  solely  due  to 
the  use  of  scrap  steel  as  a  source  of  iron. 

Respondente  argue  both  aluminum 
chloride  and  zinc  chloride  are  used  in 
the  composition  of  flux,  wdiich  is 
physicaUy  incorporated  into  the  pipe 
fitting.  Flux  coate  the  pipe  fitting  and 
acte  as  a  bonding  agent  in  die 
galvanizing  process.  Therefore, 
repondento  claim  that  "basic  chemicals" 
should  be  considered  as  physically 
incorporated. 

DOC  Position:  The  Department  has 
verified  that  aluminum  chloride  and  zinc 
chloride  are  used  in  the  composition  of 
flux,  which  is  physically  incorporated 
into  pipe  fittings  during  the  galvanizing 
process.  Because  there  chemicals  are 
classified  in  the  "basic  chemicals"  I/O 
sector,  we  determine  that  the  tax 
incidence  on  this  I/O  sector  is 
allowable. 

Comment  7:  Petitioner  argues  that  the 
subsidy  conferred  by  electricity  rebates 
should  be  tied  to  export  sales  of  the  pipe 
fittings  to  the  United  States  because 
applications  for  discounts  contain 
shipment-specific  information.  Petitioner 
also  argues  that  the  duty  deposit  rate 
should  be  calculated  using  the  rebates 
obteined  for  the  first  half  of  198& 
Petitioner  argues  that  the  discounte 
obteined  during  the  first  half  of  1988 
would  be  more  representetive  than  the 
discounte  received  in  1987  because  they 
would  be  more  likely  to  include 
discounte  received  for  1987  shipmente 
and  would  likely  be  more  representative 


of  the  upward  trend  in  electricity 
consumption  and  rebates. 

Respondente  argue  that  the 
Department  acknowledged  that  the 
administration  of  the  program  precludes 
the  tying  of  electricity  discounte  to 
specific  shipmente.  lliey  also  state  that 
absent  any  program-wide  change,  the 
Department  should  base  ite  calculations 
on  die  review  period  and  should  use 
verified  information  consisting  of 
electricity  discounte  received  in  1987. 

DOC  Position:  We  agree  with  __ 

respondente'  argumente.  Although 
applications  contein  shipment-specific 
information,  individual  discounte  can  be 
based  on  several  shipmente  of  various 
producte  to  different  destinations.  In 
addition,  the  administration  of  the 
program  is  such  that  there  are  varying 
lag  times  between  the  application  for 
the  discount  and  the  actual  receipt  of 
the  discount  Since  there  was  no 
program-wide  change  in  the  electricity 
discounte  program,  it  would  be 
inappropriate  to  use  discounte  received 
after  the  review  period  in  the  calculation 
of  the  duty  deposit  rate  Accordingly,  we 
used  the  total  value  of  electricity 
discounte  received  during  the  review 
period  to  calculate  the  benefit  conferred 
by  this  program. 

Comment  &  Respondente  argue  that 
the  import  duty  and  business  tax 
exemptions  on  machinery  under  section 
28  of  the  IPA  are  avaUable  to  "Thai 
companies  in  a  broad  range  of  industries 
and  are  not  limited  to  exporters. 
Therefore,  the  Department  should  not 
consider  exemptions  received  under 
section  28  of  the  IPA  countervaUable. 

Petitioner  argues  diat  the  BOI 
promotion  certificates  were  awarded  to 
respondente  contingent  on  their  export 
performance.  The  companies  that 
received  exemptions  under  section  28  of 
the  IPA  during  the  review  period  had 
specific  export  requiremente  in  their 
certificates.  Therefore,  petitioner  argues, 
section  28  of  the  IPA  is  countervaUable 
as  an  export  subsidy. 

DOC  Position:  The  Department 
verified  that  die  two  companies  that 
received  exemptions  under  section  28  of 
the  IPA  were  granted  certificates  under 
a  category  created  specificaUy  for 
export-oriented  companies. 
Furthermore.  BOI  certificates  are 
granted  on  a  company-by-company 
basis  and  list  specific  conditions  for 
receipt  of  benefite.  The  respondente 
received  certificates  predicated  on  their 
performance.  Therefore,  we  agree  with 
petitioner's  argumente  that  the 
exemptions  received  by  respondente  are 
countervaUable  as  an  export  subsidy. 

Comment  8:  Respondente  argue  that  if 
section  28  of  the  IPA  is  considered 
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countervailable.  the  benefit  should  be 
calculated  uaing  ooly  those  pieces  of 
machinery  on  which  the  cash  effect  of 
the  duty  exemption  was  realized  during 
the  review  period.  This  would  exclude 
duty  exemption  on  two  pieces  of 
equipment  on  which  partial  exemption 
was  received.  Bonds  for  these  items 
were  posted  during  the  review  period 
but  duty  payments  were  finalized  in 
198& 

Petitioner  argues  that  the  two  pieces 
of  equipment  on  which  duties  were 
finalized  in  1988  should  be  inchided  in 
the  calculation  of  the  benefit  Petitioner 
suggests  that  the  deferred  duty  payment 
'"must  be  countervailed  as  an  interest- 
five  loan  whose  principal  equals  die 
amount  of  the  defeTred  duties."  The  duty 
exemption  itself  should  be  considered  as 
a  grant. 

DOC  Position:  The  Department 
verified  that  permissioB  for  partial  dnty 
exemption  from  die  BOI  for  the  two 
pieces  of  equipment  in  question  was 
received  in  1988.  Even  dioagh  Ifaey  had 
apptied  for  the  exemption  in  1987.  the 
reepondents  <Ud  not  know  wtiether  they 
would  receive  an  exemptioo  until  1988. 
Therefore,  the  benefit  on  theee  two 
pieces  cH  madiiiiery  was  realized  in 
198a  outside  ^  review  period.  To 
calcidate  the  benefit  on  tlie  Section  28 
progrun,  we  induded  only  tlraee  inperts 
on  which  duties  were  exenpted  during 
the  review  period. 

Comment  10:  Respoadeots  aigue  that 
the  Depwtnent  siMuld  base  its 
calculatioa  on  tiie  benefits  received  by 
the  companies  wider  section  XB  of  the 
IPA  in  1988.  Tliey  date  that  this  vahae 
would  "oatnapamA  aaora  dosely  to  the 
eventual  doty  UabiMty." 

DOCPoutioicA*  ptarioualy 
menttoaed.  absent  aay  {no^aot-wide 
change,  it  is  die  Departmaot's  ptactice  to 
cahTitw«»  tbe  duty  depoait  rata  baaed  oa 
the  benefits  received  during  the  review 
period. 

Comment  11:  Respondents  argue  that 
the  Department  must  make  an 
adjustment  to  the  antidumping  duty 
deposit  rate  for  tbe  rate  of  subsidization 
found  in  this  investigatioo.  Respondents 
further  submit  that  tha  adjustment 
sheuid  be  made  retroactive  to  tha 
preliminary  countervaiUag  duty 
determination.  The  reason  for  tbe 
retroactive  adiostment  is  that  if  an 
antidumping  duty  review  is  net 
requested,  the  cash  deposU  rate 
applic^>le  in  the  dumping  case  will 
bacoBM  the  assessment  rate,  and  a 
violation  of  the  CATTs  prdiibitioB 
against  double  ossessmaat  duties 
attriiMKable  to  export  subsidies  will 
result 

Petilkmar  argues  that  the  assessment 
should  aot  ba  made  retroactivaly 


because  "the  potential  for  a  violation  of 
the  GATT  arises  only  if  respondents  fail 
to  pursue  their  rights  under  UJS.  law"  by 
not  requesting  a  review. 

DOCPoeitioa:  We  have  determined 
that  tha  Department  does  not  have  the 
authority  to  adiust  the  amount  of 
antidumping  duties  paid  on  products 
under  investigation  withia  the  context  of 
this  countervailing  duty  investigatioa 
and  that  any  adjustment  as  requested  by 
respondents  must  be  made  within  the 
context  of  the  antidumping  duty  order. 

Verification 

In  accordance  with  section  77e(b)  of 
the  Act  we  verified  the  information 
used  in  wmlfing  our  final  detenninatioo. 
During  verification,  we  followed 
standard  verification  procedures, 
including  meeting  with  government  and 
company  officials,  inspecting  documents 
and  ledgers,  tracing  infoimatioa  in  the 
response  to  source  docrunents, 
accounting  ledgers,  and  financial 
stateraants,  and  o^lecting  additional 
information  that  we  deeined  necessary 
for  making  our  final  determination. 

Suspensioo  of  Liquidation 

We  are  directing  the  U.S.  Cnstoeu 
Service  to  contiaue  to  suspend 
Uquidatioa  on  all  aatrias  of  malleable 
iron  pipe  fittings  from  Thailaad  wUch 
are  entered,  or  witbdraum  from 
warehouse,  for  coaaumptton  on  or  after 
the  data  of  pubUcatioa  of  this  notice  in 
the  Fedacsl  Begjetar.  In  accordance  with 
section  706(a)  «f  tbe  Act  (19  U.S.C 
1671e).  we  are  directing  the  ILS. 
Customs  Service  to  require  a  cash 
deposit  equal  to  2.94  percent  od  rahtem 
for  each  entry  of  the  subject 
marchaadise. 

This  determination  is  pnblidiad 
pursaa^  to  sectkm  706(d)  of  Ifae  Act  [19 
U.SX1 16nd(d)}. 
Jan  W.  Mies. 

Aasiskuit  Secntaryfor  Import 
Adminiatratioit. 

February  6, 1980. 
(FR  Doc.  8B-3202  FUed  2-e-«0;  8:46  am] 


BUTMM  Of  Export  Adminiatrattofi 
iTi 


A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held  March 
2, 1989. 9-.30  a-m..  Herbert  C  Hoover 
Building.  Room  1617F.  14th  Street  and 
Constitution  Avenue,  ^fW..  Washington. 
DC.  The  Committee  advises  the  Office 
of  Technok>gy  aad  Policy  Analysis  with 
romect  to  technical  questiooa  which 


afiect  the  level  of  export  controls 
applicable  to  materials  or  technology. 

Agenda 

General  Session 

1.  Opening  Rematlcs  by  Ae  Chaiman 
ft  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Publia 

4.  Introduction  of  New  Committee 
Members. 

5.  Presentation  by  Commerce 
Department  on  Technical  Advisory 
Committees. 

6.  I^sentation  by  Defense 
Department  on  MCTL  Update. 

7.  Presentation  by  3M  Con^Iany  on 
Hollow  Glass  Spheres. 

8.  Discussion  by  Committee  on 
Following  International  List  Items: 

1352 — ^Nozzles.  Dies  and  Extruder 
Barrels  Specially  Designed  for 
Processing  of  the  Fluorcarbon 
Materials  Covered  by  IL  1754(bU2). 

1631— Megnatic  Metals. 

1702-^ydraulic  Fluids. 

174i— Polymeric  Substances. 

1749— Polycarbonate  Sheet 

1754 — Flourinated  Compounds. 

17S5— Silicone  Fhiids  and  Greases. 

1781 — Synthetic  Lubricatbig  Oik  and    ' 
Greases. 

Executive  Session 

9.  Discussion  of  matters  properly 
classified  tmder  Executive  Order  12390, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to  ' 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  January  10. 1968. 
pursuant  to  section  10(di  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(cKl)  ahall  be  exempt  fit>m  the 
provisions  relating  to  public  meetings 
found  in  section  10(aKl)  and  (aK3).  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public 
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A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Fadlity,  Room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC  For  further 
information  or  copies  of  the  minutes  call 
Rudi  D.  Fitts.  202-377-4959. 

Date:  February  S.  1980. 
Betty  A.  FMiell. 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy. 
[FR  Doc.  8&-^84  Filed  2-0-88;  8:45  am] 
SMjjNa  oooc  Mi»«r-M 

National  Oceanic  and  Atmoapheric 
Administration 

International  Whaling  Conmiaaion; 


AQCNCv:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  meetings. 

■UMMAliy.  NOAA  makes  use  of  an 
Interagency  Committee  to  assist  in 
preparing  for  meetings  of  the 
International  Whaling  Commission 
(IWC).  This  notice  sets  forth  guidelines 
for  piutidpating  on  the  Committee  and  a 
tentative  schedule  of  meetings  and  other 
important  dates. 
DA-re:  See  "suapLSMBrr ARV 
iNrowMATiOW"  for  dates  of  scheduled 
meetings. 

ADOimt;  Recommendations  to  the  U.S. 
Commissioner  to  the  IWC  and 
nominations  to  die  U.S.  delegation  to  the 
IWC  should  be  sent  to:  The  United 
States  Commissioner  to  the 
International  Whaling  Commission,  c/o 
NMFS,  Room  7306,  Silver  Spring  Metro 
BuUding  1, 1335  East-West  Highway, 
SUver  Spring.  MO  20910. 
PON  RNrmai  wironiiATioN  contact: 
Bedcy  Rootes,  Office  of  International 
Affairs,  NMFS,  Silver  Spring,  MD  209ia 
(301)  427-2276. 

SUPPLEMENTAIIV  MFOfMATION:  The 
Secretary  of  Commerce  is  charged  with 
the  responsibility  of  discharging  the 
obligations  of  the  United  States  under 
the  International  Convention  for  the 
Regulation  of  Whaling,  1946.  This 
authority  has  been  delegated  to  the 
Under  Secretary  of  NOAA.  The  U.S. 
Commissioner  to  the  IWC  has  primary 
responsibility  with  the  Secretary  of 
State  for  the  preparation  and 
negotiations  of  U.S.  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC 
He  is  staffed  by  the  Department  of 
Commerce,  and  assisted  by  the 
Department  of  the  Interior,  the  Marine 


Mammal  Commission,  and  other 
interested  agendes. 

Each  year  NOAA  conducts  a  series  of 
meetings  and  other  actions  to  prepare 
for  the  annual  meeting  of  the  IWC  which 
is  held  in  the  summer.  Tlie  major 
purpose  of  the  preparatory  meetings  is 
to  provide  for  partidpation  in  the 
development  of  policy  by  members  of 
the  public  and  non-governmental 
organizations  interested  in  whale 
conservation.  NOAA  believes  that  this 
participation  is  important  for  the 
effective  development  and 
implementation  of  U.S.  poUcy 
concerning  whaling,  and  such 
partidpation  is  and  shall  continue  to  be 
a  prerequisite  to  the  establishment  of 
U.S.  negotiating  positions  for  IWC 
meetings. 

Because  the  meetings  discuss  U.S. 
negotiating  positions,  the  substance  of 
the  meetings  must  be  kept  confidential. 
For  example,  proposed  position  papers 
that  may  be  circulated  at  a  meeting  for 
discussion  cannot  be  removed  from  the 
meeting  site  and  must  be  collected  at  the 
dose  of  eadi  meeting. 

Any  U.S.  dtizen  with  an  identifiable 
interest  in  U.S.  whale  conservation 
policy  may  partidpate,  but  NOAA 
reserves  the  authority  to  inquire  about 
the  interests  of  any  person  who  appears 
at  a  meeting  and  to  determine  the 
appropriateness  of  that  person's 
partidpation.  Persons  who  represent 
foreign  interests  may  not  attend.  These 
stringent  measures  are  necessary  to 
protect  the  confidentiality  of  U.S. 
negotiating  positions  and  are  a 
necessary  basis  for  the  relatively  open 
process  of  preparing  for  IWC  meetings 
that  characterizes  current  practice. 

The  tentative  schedule  of  meetings 
and  deadlines  induding  those  of  the 
IWC  and  deadlines  for  the  preparation 
of  positions  papers  during  1988  is  as 
follows: 

March  1, 1989, — Nominations  for  the 
U.S.  Delegation  to  the  )une  IWC 
meetings  are  due  to  the  U.S. 
Commissioner,  with  a  copy  to  Becky 
Rootes  at  the  above  address.  All 
persons  wishing  to  be  considered 
pursuant  to  the  U.S.  Commissioner's 
recommendation  to  the  Department  of 
State  concerning  the  composition  of  the 
Delegation  should  ensure  that 
nominations  are  received  by  this  date. 
Prospective  Congressional  advisors  to 
the  Delegation  should  contact  the 
Department  of  State  directly. 

March  9. 1989— Interagency 
Committee  meeting  following  receipt  of 
the  preliminary  agenda  for  the  June  IWC 
meetings  which  is  due  to  be  circulated 
by  the  IWC  Secretariat  on  or  before 
March  4.  The  meeting  will  review  the 


preliminary  agenda  and  proposed 
additions  to  this  agenda,  all  of  which 
will  be  available  at  the  meeting. 
Interested  persons  who  are  unable  to 
attend  are  welcome  to  submit 
comments.  Recommendations  to  the  U.S. 
Commissioner  should  be  sent  to:  Tbe 
United  Commissioner  to  the 
International  Whaling  Commission,  at 
the  above  address. 

March  16, 1989— Forward  U.S.  agenda 
changes  to  the  IWC  Secretariat 

April  5, 1989— Publish  in  the  Federal 
Register  the  Agency  views  on  (1)  the 
current  population  levels  and  annual  net 
recruitment  rate  of  bowhead  whales  (2) 
the  nature  and  extent  of  the  aboriginal/ 
subsistence  need  for  bowhead  whales, 
(3)  the  level  of  take  of  bowhead  whales 
that  is  consistent  with  the  provisions  of 
the  IWC  aboriginal/subsistence  Whaling 
management  scheme  and  [4]  a  list  of 
docimients  reviewed  by  NOAA  and 
used  by  the  Administrator  in 
formulating  these  views. 

April  12, 1989— Due  date  for 
circulation  of  the  provisional  agenda  by 
the  IWC  Secretariat  This  "second  draft" 
of  the  agenda  reflects  any  additions 
submitted  by  member  countries  and 
stands  until  considered  by  the 
Commission  at  the  opening  session  of  its 
Annual  Meeting. 

April  26, 1989 — Draft  position  papers 
to  the  U.S.  Commissioner. 

May  17, 1989 — Final  Interagency 
Committee  Meeting  to  consider  U3. 
position  papers  and  discuss 
arrangements  for  the  Delegation's  work. 

May  20-June  2, 1989 — ^Aimual  Meeting 
of  the  Sdentific  Committee,  San  Diego, 
California. 

June  5-10, 1989— Technical  Committee 
subcommittee  and  working  group 
meetings  (on  aboriginal/subsistence 
need  for  whaling,  infractions,  humane 
killings,  comprehensive  assessment,  and 
such  other  meetings  as  may  be 
scheduled),  and  preliminary  meetings  of 
the  Finance  and  Administration 
Committee,  Auckland,  New  Zealand. 

June  11, 1989-^v4eeting  of  the  U.S. 
Delegation,  San  Diego,  California. 

June  12, 1989 — 4l8t  Aimual  Meeting  of 
the  IWC  San  Diego,  Cahfomia. 

Persons  who  would  like  to  be  induded 
in  IWC  Interagency  Committee  meetings 
may  contact  Becky  Rootes  at  the 
address  or  telephone  number  provided 
above  to  obtain  meeting  times  and 
location.  (16  U.S.C  1801  et  seq.) 

Dated:  February  6. 1989. 
Henry  R.  Beasiey, 

Director,  Office  of  International  Affairs. 
[FR  Doc.  89-3153  Filed  2-9-89:  8:45  am] 
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InlMft  T«  Oram  ExckMiv*  PalMit 


The  Natioaal  Technical  Infonnathwi 
Service  (^f^8).  \JA.  Department  of 
Commerce,  intends  to  grant  to  Becton 
Dicklnaow  and  GonprajTi  navlug  a  place 
of  business  in  Franklin  Lakes,  N)  07tl7 
an  exdusive  license  in  the  United  States 
to  practice  tbe  invention  enbodied  in 
\}&.  Patant  Appbcation  Serial  Nianbar 
e-8BS,M2.  "ARaocanbinant  DMA  Oaoe 
CootaMBg  a  Ganoaaie  PragBeBt  of 
PfntF-aCaae  froai  PtavMdhun 
faldpami".  The  patent  lifhta  in  tUs 
inventiao  will  ha  aaaiyied  to  the  Uaitad 
States  of  America,  as  represented  by  the 
Secretary  of  Commeroe. 

IW  imaadad  eacdosive  licsasa  wriH  be 
royalty-fcaating  and  wifl  ooaiply  wMh 
the  tenBS  and  omdMiflas  ollf  IL&C  200 
and  37  GFR  4017.  IW  intandad  Icanse 
may  be  granted  iinlass,  vrilhin  ibcly 
days  from  the dali (rfliria pabtiabed 
Notka.  HT1S  neahraa  written  evUaaoe 

1  Miiiiai  iiMih  iiililiHiliin  thai  Ihi 

grant  of  tfa*  ialBiidad  Moaoae  teoold  not 
serve  Ifae  pubUc  intareM* 

Inquiries,  comnMiats.  and  ether 
materiab  laiatiag  to  tbe  pi  upoaad 
license  must  be  submitted  to  Papan 
DevaaM.  Office  of  Ftodecal  Patent 
Ucensing.  NTIS.  Box  1423.  SprkigQeML 
VA221S1. 

A  copy  of  tko  ioataat  patent 
application  may  be  purchased  from  die 
NTIS  Sales  Desk  1^  telephoning  (703) 
487-4650  or  by  vdritiag  to  Uie  Order 
Department  NTIS,  S28S  Port  Royal 
Road.  Springfield.  VA  22161. 
Douglas  |.  Canpion. 

Atsociate  DimJoc  OffuM  afPsderat  Pataai 
Ucensiitg,  Natioaal  Technical  Jafiumatiom 
Service,  US.  Department  t^Commerve. 
(FR  Doc  89-3177  Filed  2-0-80: 8:46  am] 

aNJJNQCOOCMt 


COMMITTEE  FOR  THE  PURCHASE 
FROM  TME  MJHD  AND  OTHER 
SEVERELY  HAMNCAPPED 


ProcuronMnI  Uot  1W9;  AddWons 


I  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

I  Additions  to  procurement  bst. 


auMMARV:  TUs  actioB  adds  to 
Procurement  List  1900  a  commodity  to 
be  produced  and  a  service  to  be 
provided  by  woikshops  for  the  blind  or 
other  severely  handicapped. 
icnvi  DATE  March  13. 1000. 


',  CammittHa  iar  Purchaae  froaa 
the  Blind  and  Other  Severely 
Handicapped.  Qystal  Square  S.  Suite 
1107, 1755  JefEersoB  Davia  Hi^way. 
Arii^oa.  Viiginia  22202-3500. 

Bevariy  Milkmaa  (70^  S67-114& 

November  m  and  Daoaaifaar  23.  MOO, 
the  Conunittae  far  IHuckaaa  frooi  the 
Blind  and  O^er  Severely  Handicapped 
puUiahad  aottcaa  (83  Fit  40046  and 
51872)  of  peepoaad  additkmB  lo 
Procurement  List  MOO,  adiiGfa  eras 
published  on  Noveaber  1&  1000  (S3  FR 
46018). 

No  coounents  wsro  wcoived 
concerning  the  prapoaed  addMons  to  the 
Procurement  list  After  coastderatieo  of 
the  material  presented  to  it  concMOlog 
capability  of  faaMlad  werkahepa  to 
produce  the  rowortity  and  provide  the 
service  at  o  fair  toadNl  price  aad  iaipact 
of  ^  addideno  OB  *e  corvent  or  aMiet 
recent  eontractera,  ite  Coaaaitteehaa 
detaraoteed  that  the  ceoMaodfty  and 
service  ttatad  below  on  soitable  for 
procurement  by  the  Mderal  Govern  meat 
undsr  41  U.S£.  40-«e  and  41 CPR  81- 
2.6. 

I  certify  diet  the  feOowiag  actions  win 
not  have  a  signdkant  impact  ea  a 


major  factor*  oeasidered  far  this 
certification  were: 

a.  The  acdoa*  ariU  net  result  ia  mtf 
additional  ra  port  lag,  tocewftaeping  or 
other  eonphaaoa  roqaire  meats 

b.  The  actions  wiH  not  have  a  sertooa 
economic  impact  on  any  contractors  far 
the  commodMies  bated. 

c.  The  actions  wiU  raauh  ia 
authorizing  somU  entities  to  produce  the 
comnmditiaa  procured  by  the 
Coverament 

Aocordiagiy,  the  fadowing  coaaaodBty 
and  service  are  hereby  added  to 
Procurement  List  1980: 

Nfirtor  and  Bradcet  Assembly.  2S40- 
00-575-8301 

Janitorial/Custodial  Headquarters, 
Building  lOOt  Port  Hood.  Texas 
Deveriy  L.  MBkaMO, 
Executive  Director. 

[FR  Doc  ee-320«  Filed  2-»-89: 8:45  am] 
aiLUNa  cooc  ( 


iTOCurofnom  uoi  Taw  iTvpa^oa 


aocncy:  Committee  for  Parchasa  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACnOK  Proposed  additions  to 

procareawBt  liat 


lOOOmmaMditini  to  bo  produced  by 
workshops  for  the  blind  or  < 
severely  handicapped. 


March  13.: 

Mi^wBao.  i^onnmnee  lor  ruiLuase  irom 
tne  Htinn  ana  Otner  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3S0a 

Beveriy  Milkman  (7I»)  S67-n4S. 

notice  is  published  pursuant  to  41  U.S.C 
47(aM2)  aad  41 CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  Committee  approves  die 
proposed  addition,  all  entities  of  the 
Federal  Goverament  wiH  be  reoaired  to 
procure  die  commoditiea  liated  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  friUewiflg 
commoditiea  to  nocaroBMnt  LM  IflOa 
which  was  piihlishad  oa  Novembar  IX 
ig68(53FR40Cn^ 

Conuitoditnt 

Peeler.  Potato.  Hand 

7330-00-238-8316 

Paper.  Toilet  Tissue 

8540-00-119-1421 
Beveriy  L  Milkman, 
Executive  Director. 
(FR  Doc  80-3205  FOad  2-»-«8: 8:45  ami 


R  The  Commiittee  has  received 
proposals  to  add  to  Procureaieat  List 


DEPARTMEHT  OF  DEFENSE 

Army  Sdonca  Board;  Opon  Mooflng 

In  accordance  with  section  10(aN2)  of 
the  Federal  Adviaory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 

of  the  following  f-mnmittaa  Xiao  ting- 

Name  of  the  Committee:  Army 
Science  Board  (ABS). 

Dates  of  Meeting:  27-28  February 
1989. 

Time:  0800-1700  hours. 

Place:  Walter  Reed  Army  Hospital 
Washington.  DC 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  far  Tlireat  of  AIDS  on 
Operational  Deployments  of  Army 
Forces  to  a  Theater  will  bohl  its  fiiaal 
report  writing  session.  This  meeting  is 
open  to  the  public  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  aad  in  the  'n^*™^'-  permitted  by  the 
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committee.  The  ASB  Adremistrative 

Officer,  Sally  Warner,  may  be  contacted 

for  further  inf(»nietion  at  (202)  605- 

3039/7046. 

SaByAWanm, 

Adminiatrotive  Officer,  Army  Science  Board. 

(FR  Doc.  89-3363  Filed  2-6-89;  9:43  am] 

SMXtNO  cooc  3710-«S-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-3S16-4] 

Ambiant  Air  Monitoring  Refaranca  and 
Equlvalant  Hatfwda;  Racaipt  of 
Application  for  a  Rofaronca  Mattiod 
Dotofiiiiiuition     — 

Notice  is  hereby  given  diet  on 
December  15, 1966,  die  Environmental 
Protection  Agency  received  an 
application  from  Andersen  Samplers 
Incorporated,  4215  Wendeft  Drive, 
Atlanto,  Georgia  30336,  to  determine  tf 
its  PMio  ENchotomous  Samplers,  Sierra- 
Andersen  Models  SA241  and  SA241M 
and  General  Metol  Works  Models  G241 
and  G241M  should  be  designated  by  the 
Administrator  of  the  B^A  as  reference 
methods  onder  40  CFR  Part  !0.  It  after 
appropriate  tedmical  study,  the 
Administrator  determines  that  these 
methods  should  be  so  designated,  notice 
thereof  will  be  given  in  a  subsequent 
issue  of  the  Padoral  Registoi. 
Cari  |.  GaAar. 

Acting  Assistant  Administrator  for  Research 
and  Development 

|FR  Doc.  89-3196  Filed  2-9-89;  8:45  ami 
SNJJNG  CODE  UtO-SO-M 


(AMS-FRt-3517-t] 

Calif  omia  Stata  Motor  VoMelo 
Pollution  Control  Standarda;  Wafvar  off 
Fedaral  PraampOon;  Decision 

agency:  Environmental  {Protection 
Agency. 

ACTION:  Notice  of  waiver  of  Federal 
preemption. 

summary:  EPA  is  granting  California  a 
waiver  of  Federal  preemption  pursuant 
to  section  209(b)  of  the  Clean  Air  Act  as 
amended,  42  U.S.C.  7543(b),  to  adopt 
and  enforce  its  certification  procedures 
for  1975  and  later  model  year  used 
modified  imported  nonconcorming 
motor  vehicles  (Used  Gray  Market 
Waiver).  California  is  adding  these 
provisions  to  its  already-existii^ 
certification  requirements  for  new 
modified  imported  motor  vehicles.  The 
new  amendments  establish  a  testing 


procedure  '  appBcabie  to  used  modified 
passenger  cmrs,  li^it-duty  tmdcs  and 
medium-doty  veMcles  (hereinafter 
"vehicles"),  and  establish  Kcensing 
requirements  for  vehicle  emission  test 
laboratories  where  these  cars  will  be 
tested.  Sudi  vehicles  may  only  be 
modified  by  registered  automotive 
repair  dealers,  who  mast  provide  an 
owner's  manual  for  each  car  modified. 
The  vehidea  wfll  then  be  tested  and 
certified  by  licensed  laboratories  «diich 
are  sub)ect  to  extensive  oversight  by  the 
California  Air  Resources  Board  (GARB). 
The  new  amendments  also  contain 
labeling  provieions  and  provide  tiiat 
each  vdiicle  will  be  si^ected  to  a 
physical  inspection  and  must  undergo 
an  engineering  analysis  prior  to  receipt 
of  the  certificate  of  confonnance. 


r  A  copy  of  the  above 
standards  and  procedures,  and  other 
auteuduients,  die  decision  document 
containing  an  explanation  of  the 
Adminntrator's  determination  and  the 
record  Of  those  docnmeuts  used  in 
arriving  at  diis  decision  ore  availabie  far 
puUic  inspeetimt  during  normal  working 
hours  (8:00  a.m.  to  3:30  p^m.)  at  the  U.S. 
&iviroranental  ftrrtection  Agency, 
Cenbvl  Docket  Section  (Docket  EN-8e- 
OS),  Room  4,  South  Conference  Center, 
Waterside  MaK  4m  M  Street  SW.. 
Washmgtoo,  DC  20400.  Copies  of  the 
decision  document  can  be  obtained  from 
EPA's  Manafactwers  Operation 
Divisicm  by  centacting  Leikr  Holmes 
Coolc,  as  noted  below. 
FOR  RIRTMER  WFORMATION  contact: 
Leila  Holmes  Cook,  Attorney/Advisor, 
Manufacturers  Operations  Division 
(EN-340F).  US.  Environmental 
Protection  Agency,  Washington,  DC 
20460.  Telephone:  (202)  382-2526. 
SUPPLSMENTARY  MFORMATWN:  I  have 

decided  to  grant  California  a  waiver  of 
Federal  preemption  pursuant  to  section 
209(b)  of  the  Clean  Air  Act  as  amended 
(Act),  42  U.S.C.  7543(b).  for  its 
amendments  which  provide  for  the 
certification  of  used  modified  imported 
nonconforming  vehicles. 

Section  209(b)  of  the  Act  provides 
that  if  certain  criteria  are  met  the 
Administrator  shall  waive  Federal 
preemption  for  California  to  enforce 
new  motor  vehicle  emission  standards 
and  accompanying  enforcement 
procedures.  The  criteria  include 


■  While  California  mm  tbe  term  "certificatioa"  in 
describing  its  testing  requirement*  (or  used 
Donconfarming  imported  vehicles,  these  procedures 
apply  to  individual  vehicle  testing  and  conformity 
detenninatians  and  not  Ae  formal  certification 
process  provided  for  in  aectioa  20e(a)  of  tbe  Act.  k 
is  these  section  206(a)  certification  requirements 
involving  prototype  test  vehicles  which  are 
considered  in  section  289fb)  waiver  determinations. 


consideration  of  «diether  California 
arbitrarily  and  capriciously  determined 
that  its  standards  are,  in  the  aggregate, 
at  least  as  protective  of  pubhc  health 
and  welfare  as  the  applicable  Federal 
standards;  whether  CaHfomia  needs  the 
State  standards  to  meet  the  compelling 
and  extraordinary  conditions:  and 
whether  Califamia's  amendments  are 
consistent  with  section  202(a)  of  this 
Act 

GARB  determined  that  these 
standards  and  accompanying 
enforcement  procedures  do  not  cause 
California's  standards,  in  the  aggregate, 
to  be  less  protective  of  public  health  and 
welfare  than  the  applicable  Federal 
standards.  No  evidence  has  been 
presented  which  shows  that  California 
arbitrarily  and  capriciously  reached  this 
determination.  Therefore,  I  cannot  find 
California's  determination  to  be 
arbitrary  and  capricious. 

GARB  has  continually  demonstrated 
the  existence  of  compelling  and 
extraordinary  conditions  justifying  the 
need  for  ito  own  motor  vehicle  poDution 
control  program,  which  includes  the 
subject  standards  and  procedures.  No 
infarmation  has  been  saboiitted  to 
demonstrate  that  California  no  longer 
has  a  compeBing  and  extraordinary 
need  for  its  own  program.  Thcrefarc,  1 
agree  that  California  continues  to  have 
compelling  and  extraordinary  conditions 
which  require  its  own  program,  and, 
thus.  I  cannot  deny  the  waiver  on  tlic 
basis  of  the  lack  of  compelling  and 
extraordinary  conditions. 

GARB  has  submitted  iidbmation  diat 
the  reqmrenents  of  its  ennsioRs 
standards  and  test  procedures  are 
technologicaHy  feasible.  No  commenter 
submitted  data  or  other  information  to 
satisfy  ito  burden  of  persuading  EPA 
that  the  standards  are  not 
technologically  feasible  within  the 
available  lead  time,  considering  costs. 
Additionally,  these  requiremento  do  not 
involve  the  certification  process.  Thus,  I 
cannot  find  that  California's 
amendments  will  be  inconsistent  with 
section  202(a)  of  the  Act.  According,  I 
hereby  grant  the  waiver  requested  by 
California. 

My  decision  will  affiect  not  only 
persons  in  California  but  also  the 
manufarturers  outside  the  State  who 
must  comply  with  California's 
requirements  in  order  to  produce  motor 
vehicles  for  sale  in  California.  For  this 
reason,  I  hereby  determine  and  find  that 
this  a  final  action  of  national 
apphcability. 

Under  section  307(b)(1)  of  the  Qean 
Air  Act  judicial  review  of  this  final 
action  may  be  sought  only  in  the  United 
States  Court  of  Appeals  for  die  District 
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of  Columbia  QrcuiL  Petitions  for  review 
must  be  filed  by  April  11. 1968.  Under 
section  307(bX2).  judicial  review  may 
not  be  obtained  in  subsequent 
enforcement  proceedings. 

TUfl  action  is  not  a  rule  a»  defined  by 
section  1(a)  of  Executive  Order  12291. 46 
FR 13193  (February  19, 1991).  Therefore, 
it  is  exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12291.  Nor  is  a  Regulatory  Impact 
Analysis  being  prepared  under 
Executive  Order  12291  for  this  waiver 
detennination.  since  it  is  not  a  rule. 

In  addition,  this  action  is  not  a  rule  as 
defined  in  die  Regulatory  Flexibility  Act 
8  U.&C  Section  601(2).  Therefore,  EPA 
has  not  prepared  a  supp<vting  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  business 
entities. 

Finally,  the  Administrator  has 
delegated  the  authority  to  grant  a  State 
a  waiver  of  Federal  preemption,  under 
1 208(b)  of  the  Act  to  the  Assistant 
Administretor  for  Air  and  Radiation. 

Datad  Febraary  6.  1969l 
DMLClair. 

Acting  AMtiMttmtAdmiaiatTQtor  for  Air  oihI  . 
Radiatioa. 
(FR  Doc  60-3107  Filed  a-«-M;e:4ft  ami    :  . 


IER-fm.-3S17-41 

Eiivh'OfMMnM  Inpsct  Stitenieoli, 


%  -v  - 


Responsible  Agency:  OHice  of  Federal 
Activities.  General  Information  (202) 
382-6076  or  (202)  362-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  January  3a  1960  Through  February 
3. 1989  Pursuant  to  40  CFR  1506.9. 

EIS  No.  880021.  Final.  FHW.  GA.  US 
411  Relocation.  US  411/GA-20 
btterchange  witii  US  41  to  US  411 
Interchange  with  I-7S.  Funding  and  404 
Permit  Bartow  County,  GA.  Due:  March 
13, 1989.  Contact  Louis  M.  Papet  (404) 
347-4751. 

EIS  Na  890022.  Draft  FHW.  CA.  CA- 
237  Upgrading  to  Freeway  Standards, 
Mathilda  Avenue  to  1-880,  Funding  and 
404  Permit  Santa  Clara  County,  CA. 
Due:  March  27. 1989.  Contact:  David  L 
Eyres  (916)  551-1314. 

EIS  No.  890023.  Fmal.  AFS.  CA.  San 
Bernardino  National  Forest  Land  and 
Resource  Management  Plan. 
Implementation.  San  Bernardino  and 
Riverside  Counties.  CA.  Due:  March  13. 
1989.  Contact:  Richard  L  Stauber  (714) 
383-6588. 

EIS  No.  800024.  Final  BLM.  AK. 
Fortymile  Rhrer  Watershed.  Multiple 
Placer  Mining  Management  Plan. 


Approval  Implementation  and  404 
Pennit  Upper  Yukon-Canada  Subregion. 
AK.  Due:  March  13, 1909,  Contact 
Michael  J.  Penfold  (907)  271-3114. 

EIS  No.  880025,  Draft  AFS.  NH.  Loon 
Mountain  Ski  Area,  South  Mountain 
Expansion  Project  Special  Use  Permit 
White  Mountain  National  Forest 
Grafton  County,  NH.  Due:  April  10 1989. 
Contact  Dain  Maddox  (414)  643-4499. 

EISNa  890028,  Draft  FAA.  CO,  New 
Denver  Airport  Development 
Construction  and  Operation  Plan  for 
Replacement  of  the  Stapleton 
bitemational  Airport  Approval  and  ',''; 
Funding.  Denver  County.  CO.  Due: 
March  27, 1980,  Contact  Dennis  G. 
Ossenkop  (206)  431-2646. 

EIS  Na  890027,  Draft  FHW,  PR,  PR- 
26/Baldorioty  De  Castro  Avenue 
Freeway  Construction,  KM.  2.87  to  KM. 
8.2.  Funding.  Muncipalities  of  San  Juan 
and  Carolina,  PR.  Due:  March  27, 1989. 
Contact  Juan  O.  Cruz  (800)  766-4600. 

QS  No.  89002a  Final,  BLM,  CO. 
Northwest  Colorado  Coal  Preference 
Right  Lease  Application^.  Chapman- 
RieboM  (C-0125366)  and  Jensen-Miller 
(C-4275),  Leasing,  Rio  Blanco  County, 
CO,  Due:  March  13, 1968,  Contact  Roger 
.Wlckstivm  (303)  678-3601. 

EIS  Na  890020,  Draft  niW.  ND,  MO, 
1-04  Corridor  Improvements,  Horace 
Road  to  US  75,  Funding  and  Possible  404 
Permit  Cass  County,  ND  and  Clay 
County,  MN,  Due:  March  31. 1989. 
Contact  John  Kliethemes  (701)  250-4204. 

Amended  Notices 

EIS  No.  89001&  Draft  COE.  ML 
Village  of  Ontonagon  Flood  Control 
Plan.  Implementation.  Ontonagon 
County,  MI,  Due:  March  20, 1989. 
Contact  Les  E.  Weigum  (313)  226-6752. 

This  EIS  NOA  should  have  appeared 
in  the  2-3-89  FR.  The  45-day  NEPA 
review  period  is  calculated  from  2-3-89. 

Dated:  February  7. 1989. 
Wilfiam  D.  Dkkmon. 

Deputy  Director.  Office  of  Federal  Activities. 
(FR  Doc  80-3106  Filed  2-0-89: 8:45  am) 


(ER-Fm.-3617-tl 

Envkomnental  Impact  Statements  and 
Regulations;  Avatebility  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  23, 1989  through 
January  27. 1909  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)fc)  of  the  National 
Environmental  Po4icy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 


can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22. 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.:  DS-AFS-L65103-WA,  Rating 
EC2,  Wenatchee  National  Forest  Land 
and  Resource  Management  Plan, 
Additional  Information  and 
Management  Requirements  Analysis. 
Implementation.  Kittitas.  Chelan  and 
■  Yakima  Counties.  WA. 

Summary:  EPA  is  concerned  about 
potential  water  quality  impacts 
associated  with  implementation  of  the 
No  Change  Alternative.  This  alternative 
does  not  incoiporate  all  the  provisions 
of  the  National  Forest  Management  Act 
of  1976  or  include  specific  standards  and 
guidelines  for  water  quality  protection. 

ERP  No.:  DS-COE-A38390-W  A, 
Rating  EC2,  Mill  Creek  Flood  Control 
Project  Storage  Dam  Seepage  Control 
Implementation.  Walla  Walla  County. 
WA. 

Summary:  EPA  has  concerns  about 
the  loss  of  riparian  areas  and  possible 
impacts  to  ground-water  levels 
associated  with  this  project  Hie 
proposed  mitigation  is  not  adequate,  as 
it  does  not  replace  the  functions  and 
values  associated  with  the  vegetation  to 
be  removed. 

ERP  No.:  D-COE-E36164-44S.  Rating 
E02.  Upper  Yazoo  Basin  Fish  and 
Wildlife  Mitigation  Study  for  Fish  and 
Wildlife  Losses  in  the  Ascalmo  Creek- 
Tippo  Bayou  Project  Big  Sand  Creek 
Projects  and  Panolo-Quitman  Floodway 
East  Bank  Levee  Project 
Implementation,  MS. 

Summary:  EPA  has  significant 
environmental  objections  to  the  subject 
mitigation  plan  since  it  only  deals 
indirectly/nominally  with  the 
comprehensive  water  quality  problems 
in  the  Yazoo  Basin.  Additionally,  the 
plan  uses  a  computational  model  to 
determine  the  amount  of  mitigation 
which  relies  on  assumptions  which 
appear  incorrect  As  a  result  of  these 
assumptions,  the  amount  of  mitigation 
necessary  to  compensate  for  project(s) 
implementation  has  been    - 
underestimated. 

£flP  Ato..- D-FHW-K40166-HL  Rating 
EC2.  Hanoapiilani  Highway/FAP  Route 
30  Improvement,  Puamana  to  Kaanapali. 
Funding.  Maui  County.  HI.  - 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
that  the  final  EIS  more  fully  discuss  an 
alternative  utilizing  mass  transit,  buses  - 
and  rail  trolleys.  EPA  also  requested 
that  the  final  EIS  contain  more  current      ^ 
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information  on  existing  water  quality  in 
the  project  area  and  commit  to 
mitigation  measures  to  protect  water 
quality, 

ERP  No.:  D-OTW-E39034-00,  Rating 
EC2,  Reelfoot  Lake  Water  Level 
Management  Plan,  Implementation, 
Fulton  County,  KY  and  Lake  and  Obion 
Counties,  TN. 

Summary:  EPA  has  concerns  about 
the  drawdown  proposal  because  the 
water  that  would  be  immediately 
returned  to  the  lake  would  be  of 
approximately  the  same  quality  as  the 
existing  water.  While  the  proposed 
drawdown  mechanisms  could  provide 
some  short-term  reduction  in  the  lake's 
algal  production,  EPA  would  like  to  see 
an  extensive  monitoring  plan  instituted 
to  gauge  the  adverse  impacts  during  the 
drawdown  and  the  improvements  to  the 
lake's  water  quality  and  fishery  after  the 
drawdown. 

Final  EISs 

ERP  No.:  F-COE-G36140-TX.  Bofblo 
Bayou  and  Tributaries,  Comprehensive 
Flood  Damage  Prevention  Study, 
Implementation,  Harris,  Fort  Bend,  and 
Waller  Counties,  TX. 

Summary:  EPA  has  no  objections  to 
the  proposed  action  as  described. 

ERP  No.:  F-DO&4<10004-00,  Special 
Isotope  Separation  Production  Plant 
Construction  and  Operation  and  the  use 
o(  Atomic  Vapor  Laser  Isotope 
Separation  Technology,  Site  Selection 
and  Implementation,  Idaho  National 
Engineering  Laboratory  near  Idaho 
Falls,  ID,  Handford  Site  near  Richland, 
WA  and  Savannah  River  Plant  near 
AikeaSC 

Summary:  EPA's  comments  on  the 
draft  EIS  have  been  satisfied  with 
responses  given  in  the  final  EIS.  EPA 
has  no  objections  to  the  project  as 
described  in  this  document. 

ERP  No.:  LF-SFW-L64040-AK,  Alaska 
National  Wildlife  Rufuges  Native 
Owned  Inholdings  Acquisition  in 
Exchange  for  Limited  Oil  and  Gas 
Inta«st  in  the  Coastal  Plain  of  the 
Arctic  NaticMial  Wildlife  Rufuge,  AK. 

Summary:  EPA  finds  the  project  as 
described  in  this  document  acceptable 
due  to  the  explicity  commitment  to 
comply  with  NEPA  when  approving 
each  exploration  and  development  plan. 

ERP  No.:  F-USA-K85059-4il 
Helemano  Military  Reservation,  Family 
Housing  Construction  Project 
Implementation.  City  and  County  of 
Honolulu,  Island  of  Oahu,  HL 

Summary:  EPA  requested  a 
commitment  to  promptiy  notify  the  EPA 
should  any  hazardous  substances  be 
discovered  on  the  Helemano  Military 
Reservation,  to  comply  with  all 
applicable  requirements  of  the  Federal 


Superfund  Law.  and  to  correct  all 
deficiencies  at  the  Army's  Schoefield 
Barracks  Wastewater  Treatment  Plant 
before  the  plant  receives  an  additional 
burden  fi'om  the  proposed  housing 
project. 

Dated:  February  7. 1988. 
William  D.  DickmoB. 

Deputy  Director.  Office  of  Federal  Activities. 
[PR  Doc  8&-3199  Filed  2-0-88;  Mi  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Ucanae 
Applicants 

Notice  is  given  that  the  following 
applicants  have  filed  with  die  Maritime 
Commission  appbcations  for  licenses  as 
ocean  fi^ight  forwarders  pursuant  to 
section  19  of  die  Shipping  Act  of  1964  (46 
U.S.C.  app.  1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  bcense  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
Federal  Maritime  Commisison, 
Washington.  DC  20573. 
American  Red  Ball  International  Inc. 

9750  3rd  Ave.,  NE..  P.O.  Box  75986, 

Seattie,  WA  98125. 
Officers:  Walter  E.  Saubert  President 

Ralph  E.  Davis,  Vice  President/ 

Treasurer,  Mehrin  D.  Dtmcan.  Vice 

President  Marjorie  M.  Beeler,  Vice 

President/Sec. 
Round-The- World  (U.S^)  Corporation. 

53  Park  Place,  Suite  702.  New  York. 

NY  10007. 
Officers:  Ying-Shin  Tseng.  President 

Pao  Ling  Wang,  Qiairman;  Jack  Tseng 

Hui  Hsu.  Vice  President  Yang  Mei 

Chen  Chang,  Stockholder,  Chen  Hui 

Chu  Chang,  Stockholder. 
American  Lucky  Star,  Inc.,  401 

Broadway,  Suite  310  New  York.  NY 

10013. 
Officers:  Waly  Hakim,  President  Lama 

Hakim,  Treasurer. 
Trans-Alliance  International  Forwarding 

Co.,  64  Glenwood  Ave.,  Jersey  City,  NJ 

07306. 
Officers:  Enrique  Vera,  Sole  ProprietcH'. 
RAM  Forwarding  Incorporated.  16438 

Air  Center  Boulevard,  Houston,  TX 

77032. 
Officers:  Norbert  A.  Juergen,  President 

Nancy  J.  Jeurgen,  Vice  President 
Hasegawa  International,  Ltd.,  6410  So. 

196th  St.,  Kent  WA  98032. 
Officer  Masami  Hasegawa,  President. 
Eden  Air  Freight  Inc.,  1821  McGaw 

Ave.,  Irvine.  CA  92714. 


Officers:  Lawrence  L  Rodberg. 
President/Director  Larry  P.  Rodberg. 
V.  Pres.  Opera.  4  Admin.  Director, 
William  E.  Dennler.  V.  Pres.  Mkt./ 
Sales  &  Director  Wayne  N.  Neumann, 
V.  Pres./Sec./Treas./Director. 

Kelly  International,  9034  Manning.    .  . 
Kansas  City,  MO  64138. 

Officer  Consuelo  E.  Kelly,  Sole 
Proprietor. 

A  America  Cargo  Services  Inc..  6856 
NW.  77  Ct.  Miami.  FL  33iea 

O&kers:  Carios  Del  Corral  President 
Maria  Del  Carmen  Del  Corral  Sec/ 
Treasurer,  Allan  J.  Leonard.  Sec- 
Treas./Dir. 

By  the  Federal  Maritime  Commission. 
Josoph  C  PoDuiig. 
Secretary. 

Dated  Pebraaty  e,  1980. 

(FR  Doc  80-3140  Filed  2-0-80:  8d45  am] 


FEDERAL  RESERVE  SYSTEM 

Ttw  Fup  Bank.  Umltad,  af  aL; 
Applications  To  Engage  da  Novo  In 
reniNSBiDie  nonoaraong  Acnvmas 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  die  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  Uie  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  US.C 
1843(cK8))  and  S  225.21(a)  of  Regulation 

Y  (12  CTR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
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not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  othemvise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  24, 1909. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street  New  York.  New  York 
10045: 

1.  The  Pii/i  Bank,  Limited.  Tokyo. 
Japan;  to  engage  de  novo  through  its 
subsidiary.  Fuji  Capital  Markets 
Corporation,  in  making,  acquiring  and 
servicing  loans  and  other  extensions  of 
credit  pursuant  to  (  225.25(d)(1):  acting 
as  investment  and  financial  adviser  t»  --  __ 
the  extent  of  providing  investment 
advice  to  any  other  person  and 
furnishing  general  ecoDomic  information 
and  advice,  general  economic  statis^c^ 
forecasting  serrfces  and  industry  sf^udtigt 
pursuant  to  i  22S.2S(dK4):  and  leirtra 
personal  and  real  property  and  asfyn  >* 
agent,  broker  aad  adviser  in  ksasidg 
such  property  pmuant  to  \  22S.25(dM5) 
of  die  Boerd's  RegulaUoo  Y. 

B.  FedHal  RMacva  Banl^  of  San 
Ftandaoo  (Harry  W.  &eetb  Vice 
President)  101  Maiket  Street  San. 
Frandsca  California  9410S: 

1.  Banque  Nationale  de  Paris,  Paris. 
France:  to  engage  de  novo  throu^  its 
subsidiary.  Banexi  Corporation.  Menlo 
Park.  California,  in  providing  investment 
or  financial  advice  pursuant  to 
S  225.2S(bK4)  of  the  Board's   Regulation 
Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  February  3. 1969. 
Iwaifac  |.  lohiOD. 
AeaociateSecntary  of  the  Board. 
(PR  Doc.  89-3140  Plied  2-9-69:  8:45  am) 
■UMO  coot  ttis-si-ii 


CiMnge  m  B«ik  Control  NottOM; 
AoquiaWom  b<  Sharos  of  Baniw  or 
Bw*  HoMng  Compontoo;  kwlMution 
for  Savlngo  in  Noefburyport  of  at 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  22Sv41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)).  ,,. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 


notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  24. 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachuaetts 

0210*         ,    ...        .  ■  -  V  ^^ 

tlna^i^oa  for  Savings  tii         .s,. 
Newburyport  and  Its  Vtaaity.        i"    ' 
Newbuiyport  Massachusetts;  to  acquire 
up  to  24  JO  percent  of  the  vettng  shares 
of  First  and  Ocean  BanCorp, 
Newburyport  Massachusetts,  and 
thereby  indirectly  acquire  Hrst  and 
Ocean  National  Bank  of  Newburyport 
Newburyport  Massachusetts. 
-  B.  Federal  Reserve  Bank  of 
MliMsapnlin  (James  M.  Lyon,  Vice 
i>resident)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Gary  W.  Paulson.  PaA  River.  North 
Dakota;  to  acquire  an  additional  0.20 

.percent  of  the  voting  shares  of  First 
Holding  Company  vi  Park  River,  Park 
River.  North  Dakota;  aad  thereby    : 
indirectly  acquire  First  State  Bank  of 
Park  River,  Park  River.  North  Dakota. 

2.  fames  A.  l^ok  Kevin  J.  Wick.  Mark 
D.  Wick,  Mary  K.  Wick,  Patrick  A.  Wick, 
and  Paul  D.  Wick:  to  acquire  B.2  percent 
of  the  voting  shares  of  Turtle 
Bancshares,  Incorporated.  Turtle  Lake. 
Wisconsin,  and  thereby  indirectly 
acquire  Bank  of  Turtle  Lake,  Turtle 
Lake,  Wisconsin.  Also,  as  a  result  of  a 
stock  redemption  Dorothy  E.  Cornwall 
tvill  acquire  an  additional  16.3  percent 
of  the  voting  shares  of  Turtle 
Bancshares,  Incorporated.  Turtle  Lake. 
Wisconsin,  and  thereby  indirectly 
acquire  Bank  of  Turtle  Lake,  Turtle 
Lake,  Wisconsin. 

C  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akaid  Street.  Dallas,  Texas  75222: 

1.  Emmett  D.  Paul.  fr..  PitUburg, 
Texas:  to  acquire  17  percent  of  the 
voting  shares  of  Bank  of  Van  Zandt 
Canton.  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Philip  f.  Rocco.  Santa  Ana. 
California,  to  acquire  between  4.06  and 
8.32  percent  of  the  voting  shares  of 
California  City  Bancorp.  Orange. 
CaUfomia.  and  thereby  indirectly 
acquire  California  City  Bank.  N.A.. 
Orange,  California. 


Board  of  Coveniora  of  the  Federal  Reserve 
System.  February  3. 1969. 
lennifer  |.  (ohinoa. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  69-3150  Piled  2-9-89:  8:45  am| 
BIUINQ  COOC  «2l*-ei-M 


PBA  Bancorporation,  et  afc;  Formatfctns 
of;  Acquisttiona  by;  and  Mergars  of 
Bank  HokMng  CompaniM 

The  companies  listed  in  this  notice  .   .. 
have  applied  for  the  Board's  approval    - 
under  section  3  of  the  Bank  Holding    ..    , 
Company  Act  (12  U.S.  1842)  and  {225.14 
of  the  Board's  Regulation  Y  (12  CFR     '  ■ 
225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank  . 
holding  company.  The  factors  that  are  . 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  ap^ication  is  available  for  '•--■ 
immediate  inspection  at  the  Federal    . 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the^pffices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in -writing' to  the   ....  ' 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Goveoiors.  Any  comment  oa  ^ . 
an  applicatfdn  thfit  requests  a  hearing. 
Uaiist  include  a  statement  pf  why  a      '-'. . 
written  presentation  would  not  sufi>ee.|n 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  tHat  are  in  dispute 
and  summarizing  the  evidence  that . 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments .     . 
regarding  each  of  these  applications 
must  be  received  not  later  than  March  1, 
1989. 

A.  Federal  Reserve  Bank  of  Atlanta  . 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  PBA  Bancorporation,  Centreviile, 
Alabama:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Peoples  Bank.of    .. 
Alabama,  formerly  The  Peoples  Bank-crf 
Centreviile.  Centreviile,  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Lakeside  Credit  Company,  Inc.. 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring 
99JM  percent  of  the  voting  shares  of 
First  Trust  &  Savings  Bank,  Cedar 
Rapids. -Iowa. 

Z  Nevada  National  Co..  Omaha. 
Nebraska;  to  acquire  99.6  percent  of  the 
voting  shares  of  Rainwood  Corporation, 
Omaha.  Nebraska,  and  thereby 
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indirectly  acquire  Valley  State  Bank, 
Rode  Valley.  Iowa. 

C  Federal  Reserve  Bank  of 
KfinneapoUs  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Cameron  Investment  Company. 
Sheboygan.  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of 
Community  Bank  of  Sheboygan, 
Sheboygan,  Wisconsin,  a  de  novo  bank. 

2.  Chisholm  Bancshares,  Inc., 
Chisholm,  Minnesota:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Ctdsholm,  Chisholm. 
Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Senior  Vice 
Presidmt)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

L  CMJR  Investments,  Inc  Lyndon, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Lyndon  State  Bank. 
Lyndon,  Kansas. 

E.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  W.T.B.  Financial  Corporation, 
^x>kane,  Washington;  to  acquire  100 
percent  of  the  voting  shares  of  Norban 
Financial  Group,  Inc.,  Coeur  d'Alene. 
Idaho,  and  thereby  indirectly  acquire 
Northern  State  Baink.  Coeur  d'Alene, 
Idaho,  and  Seaport  Citizens  Bank, 
Lewiston,  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  6, 1989. 
Joniitfar }.  (olmsoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc  89-3151  FUed  2-»-89: 8:45  am) 
eiLLMa  cooE  saw-ei-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  NaMF-0429] 

Food  Toctmiquee,  Inc4  PMng  of  Food 
Additive  Petition 

agency:  Food  and  Drug  AdministratioiL 
ACnow;  Notice. 

•UMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Food  Techniques,  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ozone  for  treating  poultry 
chiller  water  for  reuse. 
POR  fUmiMBI  PlPOIHIATIOtl  CONTACT: 
Robert  L  Martin.  Center  for  Food  Safety 


and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration,  200  C  St.,  SW., 
Washington.  DC  20204.  202-426-«463. 
•UPfLEMKNTAIIV  MPORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat  1786  (21 
U.S.C  348(b)(5))),  notice  is  given  that 
Food  Teclmiques,  Inc  287-A  Hayes 
Mille  Rd.,  Atco,  NJ  08004.  has  filed  a 
petition  (FAP  gA4119)  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  ozone  for 
treating  poultry  chiller  water  for  reuse. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regultion,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Reglstar  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Februaiy  1, 1969. 
Rkfaani|.Roiik. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc  69-3148  Filed  2-9-89;  8>(S  am) 
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National  institutes  of  Health 

Nationai  Cancer  institute;  Meeting; 
Cancer  Bloiogy-immunotogy  Contracts 
Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Biology — Immunology  Contracts 
Review  Committee,  National  Cancer 
Institutes,  National  Institutes  of  Health, 
March  20-21. 1989,  Guest  Quarters 
Hotel,  Montgomery  II  Conference  Room, 
7335  Wisconsin  Avenue,  Bethesda, 
Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  March  20  from  9  a.nL  to  9:30 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  March  20  fitim  9-.30  a.m.  to 
recess  and  on  March  21  bom  9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  contract 
proposals.  These  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commerical  property 
such  as  patentable  materials  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winified  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
496-5708]  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request 

Dr.  Wilna  A.  Woods,  Executive    . 
Secretary,  Cancer  Biology — Immunology 
Contracts  Review  Committee.  5333 
Westbard  Avenue,  Room  807,  Bethesda. 
Maryland  20892  (301/496-7153)  will 
furnish  substantive  program 
information. 

Dated:  )anuary  31. 1988. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NBt 
[FR  Doc  89-3206  Filed  2-9-69;  8:45  am] 

SUJNQ  coos  414S-01-II 

Nationai  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  Division  of 
Cancer  Etiology  on  February  23-24. 198a 
The  meeting  will  be  held  in  Building  31, 
C  Wing,  Conference  Room  10,  National 
Institutes  of  Health.  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  1  pjn.  to  recess  on  February 
23  and  firom  9  ajn.  to  adjournment  on 
February  24  for  discussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grants  and  contracts. 
Attendance  by  the  pubUc  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b{c)(6),  Title  5.  U.S.C. 
and  sec  10(d)  of  Pub.  L  92-463.  the 
meeting  will  be  closed  to  the  public  from 
9  a.m.  to  approximately  12  p.m.  on 
February  23  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  Division 
of  Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Winified  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892  (301/49&-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  conunittee  members,  u]}on 
request 

Dr.  David  McE  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
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Counselor*.  Divisioo  of  Cancer  Etiology. 
National  Cancer  Institute.  Building  31. 
Room  llAOe.  National  liutitutea  of 
Health.  Bethesda.  Maiylud  20882  (301/ 
496-6827)  will  furnish  substantive 
program  infonnation. 

Dated:  January  31. 1980. 

Betty  |.  Beveiidgei 

Committee  Management  Officer,  NIH. 

|FR  Doc  80-3207  Filed  2-»-8e:  8:45  am] 
eaijwe  ccee  4ne  ei  ii 


National  Instituta  of  Dantal  Raaaaroft; 
Maatmg  of  NIDR  Spadai  Qrania 
Ravlaw  Cofwiuttaa 

Pursuant  to  Pub.  L  02-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Special  Grants  Review  Committea. 
National  Institute  of  Dental  Research. 
February  27-March  1. 1988.  in  the 
Holiday  Inn  Chevy  Chase,  5620 
Wisconsin  Avenue.  Chevy  Chase, 
Maryland  20815.  The  Committee  will 
meet  in  the  PaUadlum  Room  East  Tha 
meeting  will  be  open  to  the  puUlc  from 
7:30  p  jn.  to  8:00  p  jn.  on  February  27  Eor 
general  discussions.  Attendance  by  the 
public  is  limited  to  space  available^ 

In  accordance  with  provisiona  sat 
forth  in  sacs.  552b(cX4)  and  5S2b(cX0). 
TiUe  B.  U.&C  and  sec  10(d)  of  Pub.  L 
oa  m.  the  meeting  will  be  doeed  to  tha 
public  on  Febcaary  27  frocD  80)  pan.  to 
rrecess.  oo  February  28  frt»  0:00  ajn.  to 
reoaea.  and  on  March  1  from  9:00  aJB.  to 
adjournment  for  the  review,  diacnaaiioa 
and  evaluation  of  individual  grant 
applications.  The  appUcatioas  and  die 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  whidi 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Rose  Marie  PetnicelU.  Execativa 
Secretary,  NIDR  Special  Grants  Review 
Committee.  NIH.  Westwood  Building. 
Room  518.  Bethesda,  MD  20882. 
(telephone  301/496-7658)  will  provide  a 
tummary  of  the  meeting,  roeter  of 
committee  members  and  substantive 
program  Information  upon  request 

(Catalog  rf  Federal  Donestic  Assistance 
Program  Noa.  13.121— Oiseatet  of  tlM  Teeth 
and  Supporting  Tissue*:  Caries  and 
Rsstoradvt  Materials;  Periodontal  and  Soft 
Tissue  Diseases;  13-122— Disorders  of 
Structure,  Fnnctlao,  end  Dehavtor. 
Creniofedel  Anwahea,  Pain  CentroL  end 


Beliavioral  SttidiM;  13-645— Dental  Research 
InsUtute:  Natioaal  Institutes  of  Health) 

Dated:  January  31. 1989. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  89-3208  Piled  2-a-80: 8:45  am] 
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Soolal  Saaunly  Aonunlatratlon 


AQancy 
of 


SubmlttadtottiaOtllca 
andBudgatfor 


Each  Friday  the  Social  Security 
Administration  publishes  a  list  of. 
information  collection  packages  that 
have  been  submitted  to  the  OfBce  of 
Management  and  Budget  (0MB)  for 
dearance  in  compliance  with  Pub.  L  96- 
511,  The  Paperwork  Reduction  Act  The 
following  clearance  packages  have  been 
submitted  to  OMB  since  the  last  list  was 
published  in  the  Federal  Regbter  on 
Janaury  13, 1989. 

Sodal  Security  Administratioo 

(Call  Reports  Clearance  Officer  on  (301) 
965-4140  for  copies  of  package) 

1.  Statement  of  Income  and 
Resource*— 00eo-012»— The  form  SSA- 
8010  is  used  by  the  Sodal  Security 
Administration  to  obtain  income  and 
resources  about  certain  people  in 
connection  with  dalms  or 
redeterminations  for  Supplemental 
Security  Income  (SSI).  The  respondents 
are  individual*  m^  are  parenta. 
sponsors  (of  an  alien),  or  Ineligible 
children  in  tha  household  ot  an  SSI 
applicant  or  redpimt  or  eaaantial 
person*. 

Number  of  Raapondanta — 221.000 
Fraquency  of  Respoiwe^l 
Average  Burxiea  Par  Be$poaae— 20 

minutes 
Estimated  AanuaJ  Burden— 73M7  hours 

2.  Di*ability  Hearing  Officer's 
Dedsion— 0980-0441 — ^The  information 
collected  on  the  form  SSA-1207  is  used 
as  an  offidal  document  for  recording 
disabiUty  hearing  officer's  decisions. 
The  resfKmdant*  are  the  hearing  officer* 
in  the  SUte  Disability  Determination 
Services. 

Number  of  Respondents — 64 
Frequency  of  Response — 604 
A  verage  Burden  Per  Response— W 

minutee 
Estimated  Annual  Btmhn — 20,412  hour* 

3.  Reconsideration  Report  For 
Disability  Cessation— 0900-0350— The 
information  collected  on  the  form  6SA- 
782  is  used  to  document  an  individual's 
request  for  e  dieebility  reconsideration. 
Tha  reqwndents  are  individuals  who 


were  previously  denied  diaability 
benefits  or  were  removed  from  the 
disability  rolls. 

Number  of  Respondents — 324)23 

Frequency  of  Response — 1 

A  verage  Burden  Per  Response — 30 

minutes 
Estimated  Annual  Burden — 164)12  hours 

4.  Statement  Regarding  Inferred  Death 
of  an  Individual  by  Reason  of  Continued 
and  Unexplained  Absence — 0960-0002 — 
The  information  collected  on  the  form 
SSA-723  is  used  to  determine  if  the 
Sodal  Security  Administration  may 
infer  that  a  missing  person  is  dead.  The 
respondents  are  persons  having 
knowledge  of  the  facts  surrounding  the 
continued  and  unexplained  absence  of  a 
wage  earner. 

Number  of  Respondents — 3,000 

Frequency  of  Response — 1 

A  verage  Burden  Per  Response — 30 

minutes 
Estimated  Annual  Burden — 1,500  hours 
OMB  Desk  Officer  Justin  Kopca 

Written  comments  and 
recommendatione  reganliog  these 
information  collections  should  be  sent 
directiy  to  the  appropriate  (MB  Desk 
Officer  dedgnated  above  at  the 
following  addresa:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208.  Washington, 
DC  20503. 

Dated  February  6. 1988. 

Robert  a  Meidet. 

Director,  Office  of  Pubticatioiis  and  logistics 
Management 

(FR  Doc  80-3165  FUmI  2-4-80: 8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offloa  of  Admbilatratlon 
[Docket  Na  N-a»-1930] 


CoOactlona  to  OMB 


r.  Office  of  Administivtion.  HUD. 
action:  Notices. 


:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  snbjed 
propoeal*. 

:  htereeted  pereon*  are  invited 
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to  eubmit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
pro|;>osal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 

worn  nmrmn  irownA-noH  contact: 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington.  DC  20410. 
telephone  (202)  755-605aThis  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

aU^PLSMKNTARV  INFOWHaTION:  The 
Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Papework  Reduction  Ad 
(44  U.S.C  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  the  tide  of  the 


information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  infonnation  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  ejected  by  the 
proposal;  (6)  how  frequently  infonnation 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  induding  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  w  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  offidal  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Audiority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d). 


Date:  January  10. 1989. 

John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Project  Application  for 
Housing  Development  Grant  and 
Estimate  of  Income  Addendum  (Forms 
HUD-90031  and  g0031-A). 

Office:  Housing. 

Description  of  The  Need  For  The 
Information  And  Its  Proposed  Use: 
These  forms  are  used  extensively  by 
Grantees  to  update  project  data 
essential  for  the  preparation  of  the  final 
HUD/Grantee  Agreement.  It  is  also  a 
source  document  for  collecting 
information  to  update  automated 
information  systems  used  for  program 
management 

Form  Number  HUD-90031  and  90031- 
A. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submissiotu  On 
Occasion. 

Reporting  Burden: 


NumtMr  ol         _       Requsncyof 


Hours  per 


Burden  horn 


AppiceSon.. 


200 


SCO 


Total  Estimated  Burden  Hours:  900. 

Status:  Reinstatement 

Contact  Jessica  Franklin.  HUD,  (202) 
755-6142 
John  Allison.  OMB.  (202)  395-6880 

Date:  January  10. 1980. 

Proposal:  Section  8  Fair  Market  Rent 
Telephone  Surveys. 


P/f/ce;  Policy  Development  and 
Research. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  HUD 
needs  a  fast  and  inexpensive  way  of  re- 
estimating  Section  8  Existing  Fair 
Market  RenU  (FMRs).  HUD  wants  to 
test  a  telephone  survey  method  to  use  in 
areas  where  FMRs  are  believed  to  be 


inaccurate.  The  affected  public  would  be 
those  surveyed  and  Section  8  redpients. 

Form  Number  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  ot 


Frequerwyol 
resportse 


Hours  per 


Burden  hours 


Section  8  lair  martiat  rent  telephone  survey.. 


4,5495 


9.44 


.0117 


see 


Total  Estimated  Burden  Hours:  508. 

Status:  New. 

Contact-  Joseph  Riley.  HUD,  (202)  755- 
5500 
John  AlUson,  OMB,  (202)  395-6880 

Date:  January  10, 1989. 

Proposal:  Actions  to  Reduce  Losses  in 
FHA  Programs. 
Office:  Housing. 


Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
rule  would  require  a  mortgagee,  when 
notified  by  the  FHA  Commissioner  that 
the  mortgagee  had  a  higher  than  normal 
rate  of  early  serious  defaults  and  claims 
in  the  preceding  year,  to  submit  a  report 
to  the  Commissioner,  and  if  applicable, 
a  plan  and  timetable  for  necessary  ■ 
corrective  action. 


Form  Number  None. 

Respondents:  Individuals  of 
Households,  Businesses  of  Other  For- 
Profit  Non-Profit  Institutions,  and  Small 
Business  or  Organizations. 

Frequency  of  Submission:  On 
Occasion  and  Annually. 

Reporting  Burden: 


Number  o( 
respondents 


Frequency  o( 
issportse 


Hours  per 
response 


=       Burden  hours 


Actions  to  reduce  losses  in  FHA  programs.. 


200 


aoo 
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Total  Bttimatad  Burden  HoitnrtnL 

Status:  New. 

GiMKaei:  Andrvw  Ziraekli*.  HUD. 

(202)755-6024 

John  aiummi.  0M&  (Stt)  ass-ono 

Date:  Janoaiy  10.  MOO. 
[FR  Doc  W-91S4  nied  »-•-«(  (kW  aaj 


(DeelMlllA.IMO-1tOt] 


Coloctloni  to  OMB 


Office  of  Administration.  HUD. 
Noticet. 


r:  The  proposed  infbimation 
collection  reoabements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  fOMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

AOONna:  Interested  persons  are  invited 
to  sttbntt  comment*  ragaiding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  AlUsoB.  OMB  Desk  Officer.  OfBoe 
of  Management  and  Budget.  New 


Executtve  Office  BsiliMa^  Washii^tsii. 
DC  20600. 

FOR  MIRTNM  MMNMATION  CONTACT: 
David  S.  Qisty,  Reports  Management 
Officer,  Department  of  Housiag  aad 
Urbui  Devdopmeat  451  Ttk  Street 
Southwest  Washli«ton.  DC  aotMc 
talepbone  (202)  7S5-«06a  Thia  is  BM>t  a 
toU-frae  Moaber.  Copies  of  ths  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

Department  has  submitted  the  proposals 
for  the  coUectioB  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
informatioa-  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
infonnation:  (3)  the  description  of  the 
need  for  the  infonnation  and  its 
proposed  ase:  (4)  the  agency  form 
number,  if  applicabiec  (6)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  infonnation 
submissions  will  be  requireid;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 


hours  of  responsac  (t)  whether  ^   -  - 
propoeal  is  new  or  an  extession, 
reinstatement  or  revision  of  an 
informatioa  coOectioa  requirement;  and 
(9)  the  names  and  telephone  nunUwrs  of 
an  agency  official  fam^Uar  with  the 
propoeal  and  of  the  OMB  Desk  OfBoer 
for  the  Department 

Aethofity:  Section  3507  ol  Um  Paperwork 
Reduction  Act  44  U.S.C.  3507:  sectioa  7(d)  of 
tlie  Depajtmanl  of  Hotiaing  and  Urban 
Development  Act  42  U.S.C  3SSS{d). 

Date:  January  17, 1M9. 
lehBT.MiBphy. 

Director,  Informatiom  Policy  ond  Mmnageateni 
Division. 

Proposal:  Quarterly  Survey  of 
Mortgage-Related  Security  lovestments. 

Office:  Housing. 

DescriplioB  of  the  Need  for  Vie 
Information  and  its  Propoeed  uso:  This  • 
survey  will  provide  the  only  source  of 
information  on  the  extent  of  the 
mortgage  market  by  monitoring  how 
institutions  respond  to  changes  in 
Federal  regulations.  The  data  will  be 
used  for  Federal  planning. 

Form  Number  None. 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  submiseion:  Quarteriy. 

Reporting  Burden: 


Numbaro*        ^ 

rweuancyot 

X 

Hourapar 
vaaponaa 

Burden  hours 

ffaru^ 

sa* 

4 

.1666  

391 

Total  estimated  burden  hours:  901. 

Status:  Revision. 

Contact: 
Mika  D.  Laaky,  HUD.  (20q  755-7270 
John  Allison.  OMB,  (202)  395-6800 

Date:  January  17, 1000. 


Proposal:  Monthly  Report  of  Excess 
Income— Forms  HUD-00104  and  HUD- 
93104A. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use: 
Owners  of  Section  236  insured  and 
tminsured  profects  wdll  use  the  form  to 
compute  total  rental  charges  collected 


that  are  in  excess  of  basic  rents 
approved  for  occupied  imits  due  HUD. 

Form  Number  HUD-93104  and  HUD- 
03104A. 

Respondents:  Businesses  or  Other  For- 
Profit  Federal  Agencies  or  Employees, 
and  Non-profit  Institutions. 

Frequency  of  submission:  Monthly. 

Reporting  Burden: 


Wawbaro* 
leapondanta 

X 

Fraquancy  o> 
raaponaa 

X 

Hour*  par 
waponie 

Bunten  houfs 

*.M3 

12 

.5   ,„ 

27.138 

Total  estimated  burden  hours:  27.138. 

Status:  Extension. 

Contact 
Judy  Lemeshewsky,  HUU  (202)  426- 

3944. 
John  Allison.  OME  (202)  395-6860 

Date:  January  17, 1080. 
FR  Doc.  89-3155  Filed  2-0-89: 8:45  am) 


(Dodml  NOk  N-0»-1tS2] 

oUDnMiaion  Or  rroposMi  mrennoaon 
CoNMtlontoOMB 

Aamcv:  Office  of  Administration.  HUD. 
action:  Notice. 


r  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the  - 
subject  proposal. 

ADORSSS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
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Executive  Office  Buikiing.  Washington. 
DC  20503. 

FOR  FmrrHd  information  contact: 
David  S.  Cristy.  Reports  Management 
OfTicer,  Department  of  Housing  and 
Urban  Development,  451 7th  Street 
Southwest  Washington.  DC  204ia 
telephone  (202)  755-e05a  This  is  not  • 
t(»H-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
8UPKEMENTARV  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
infurmation;  (3)  the  descriptioB  of  the 


need  for  the  infomatioa  and  its 
proposed  use:  (4)  the  agency  fom 
nuf^ber.  if  applicablr.  (5)  v«^t  members 
of  the  public  wiU  be  affected  by  the 
proposal:  (4)  how  freqaently  iitformatioo 
submissions  will  be  required:  (7)  an 
estimate  ai  the  total  auasbers  of  hoars 
needed  to  prepare  the  infonnation 
submiasion  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  W  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  namp5  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Autharily:  Sectkm  3S07  of  the  P^Mrwofk 
Redaction  Act  44  OSlC  3507;  aectioa  7(d)  of 
the  Departmeat  of  iiou&ing  and  Urban 
Development  Ad.  42  U.S.C  3&3S(d). 


Dated  laauaiy  23. 1880. 
fohn  T.  Mnip^. 
Director.  Inforamtiaa  /Wicy  and  Managomtoml 

Dirieitm. 

Proposal:  American  Housing  Survey — 
1989  National  Survey. 

Office:  Policy  Development  and 
Research. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
survey  is  a  longitudinal  study  to  collect 
current  infonnation  on  the  quality, 
availability  and  cost  of  the  housing 
inventory,  h  also  will  prtwide 
information  on  the  characteristics  of 
occupants  and  will  be  used  by  Federal 
and  Local  government  agencies  to 
evaluate  housing  is9ues. 

Form  number  None. 

Respondents:  Individuals  and 
HousehoMs. 

Frequency  of  submiseioB:  Biemialty. 

Reporting  Bufdm: 


NuMbarar 


Fraquancy  ol 


Survey - 


S6.S09 


2&.SM 


Total  estimated  burden  hours:  2SJS4. 

Status:  New. 

Contact: 
Duane  T.  McCo««h.  HUD.  (202)  735-5060 
Leonard ).  Noiris.  Census.  (202)  76».65S0 
John  AUisoB.  OMa  (202)  385-6880 

Date:  January  23, 1989. 

[FR  Doc.  8»-91S«  FHed  2-«-80C  8:45  am) 
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DEPARTMeNT  OF  THE  INTERIOR 

Fish  and  WNdHf*  Sarvtee 

Endangered  Species  Convention; 
Foreign  Law  Notification,  PMBpplnes 

agency:  Fish  and  Wildlife  Service. 
ACTKM:  Notice  of  information  No.  18. 


Subject:  Philippines — Ban  on  wildlife 

impnrts. 

This  Is  a  Scbadule  1  Notice 
Source  of  Foreign  Law  Information 

On  June  2a  1988.  copies  of  two 
Philippine  f»re8idential  Decrees  were 
officially  submitted  to  the  Fish  and 
Wildlife  Service  (Service)  through 
diplomatic  channels.  Presidential  Decree 
No.  1219  of  October  14. 1977  instituted  a 
ban  on  the  export  of  raw  precious  and 
semi-precious  coral,  and  the  export  of 
any  other  coral  of  the  Phylum 
Coelenterata  (stony  corals). 

Presidential  Decree  No.  1888  of  May 
22, 1980  amended  the  above  decree  to 


prohibit  the  export  of  raw  or  processed 
stony  corals.  This  ban  on  coral  exports 
was  temporarily  suspended  on  May  1. 
1986,  and  reimposed  on  November  22. 
1966. 

On  October  25, 1988,  the  Service 
received  a  letter  from  Mr.  Juanito  B. 
Malig,  Director  of  the  Bureau  of 
Fisheries  and  Aquatic  Resources,  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (Conv«ition)  Management 
Authority  for  marine  species  (including 
corals)  for  the  Philippines.  Mr.  Malig 
requested  the  Service  to  prohibit  the 
entry  of  raw.  processed,  or  finished 
stony  corals  bom  the  Philippines  mto 
the  United  States. 

On  November  25,  1988.  the 
Convention  Secretariat  issued 
Notification  to  the  Parties  No.  514, 
confirming  the  Philippine  ban  on  the 
export  of  raw  or  processed  stony  corals. 

Action  by  the  Fish  and  Wildlife 
Service:  Import  into  the  U.S.  of  raw 
precious  and  semi-precious  corals  and 
of  raw.  processed,  or  finished  stony 
corals  from  the  Philippines  or  any  of  its 
territories  or  dependencies  is  prohibited. 

Effective  Dute:  This  action  is  effective 
immediately  upon  publication. 

Expiration  Date:  Until  revoked.    . 

For  Further  Information  Contact. 
Nancy  ).  Roeper,  Division  of  Law 
Enforcement  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  28006,  Washingtoa  DC 
2003fr-8006,  Telephone:  202-343-9242. 


Dated:  |anuary  31. 1M9L 
Steve  RoWMoa. 
Deputy  Director. 
[FR  Doa  S9-3080  Filed  2-9-80:  ac4S  ami 
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Bureau  of  Land  Mansgeinafit 


Final  EnvlronmantBl 

for  the  James  Creek  Coal 

Right  Laaaa  Application 

agency:  Bureau  of  Land  Maragement 
(BLM).  Interior. 

action:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
(EIS)  for  the  James  Creek  Coal 
Preference  Righ'  Lease  Application  and 
plan  amendment 

SUMMARY:  Pursuant  to  section  102(2)(CJ 
of  the  National  Environmental  PoUcy 
Act  of  1966.  notice  is  hereby  given  that 
the  Bureau  of  land  Management  has 
prepared  a  Final  EIS  on  a  coal 
preference  right  lease  application 
(PRLA)  nine  miles  northeast  of  Meeker, 
(Rio  Blanco  County).  Colorado.  Iliis 
final  EIS  also  serves  as  a  proposed  plan 
amendment  for  the  White  River 
Resource  Area  Management  Framewoik 
Plan. 

DATES:  Protests  to  the  proposed  land  use 
planning  decision  amendment  must  be 
filed  witiiin  30  days  of  the  pubbcatioB  of 
the  Notice  of  Availability  by  die  U.& 
Environmental  lYotection  Agency  in  the 


BEST  COPY  AVAILABLE 
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Fadtnl  Rtgistor.  Protests  should  be  sent 
to  Director  (TOO).  Buresu  of  Land 
Management.  Premier  Boilding.  Room 
908, 172S I  Street  NW..  Washington,  DC 
2024a  Protests  should  include:  The 
name,  mailing  address,  telephone 
number,  and  interest  of  person  filing  the 
protest:  a  statement  of  the  issue  or 
issues  being  protested;  a  statement  of 
the  part  or  parts  of  the  amendment 
being  protested;  a  copy  of  all  documents 
addnssing  the  issue  or  issues  that  were 
submitted  during  the  planning  process 
by  the  protesting  party,  or  an  indication 
of  the  date  the  issue  or  issues  were 
discussed  for  the  record;  and  a  concise 
statement  explaining  why  the  proposed 
decision  is  believed  to  be  wrong. 

Availability:  Single  copies  of  the  final 
EIS  and  the  draft  OS  are  available  at 
the  Craig  District  Office  (address  and 
phone  numbtf  are  listed  below). 

PON  RIRTNBI  MPOMIATION  CONTACTt 

Greg  Goodenow,  Project  Manager, 
BurMU  of  Land  Management.  Craig 
District  Office,  455  Emerson  Street. 
Craig.  Colorado  81625-1129;  telephone 
(303)824-6281. 

•u^nflMNTiMiv  wrowiATiON;  The 
Buraan  of  Land  Management  has 
prepared  a  final  EIS  on  a  Coal 
Preference  Right  Lease  Application.  C- 
0120906  held  by  Consolidation  Coal 
Company.  located  nine  miles  northeast 
of  Medcer,  (Rio  fflanco  County), 
Colorado.  The  final  EIS  also  serves  as 
the  analysis  for  amending  the  White 
River  Resource  Area  Management 
Framework  Plan  by  applyi^  the 
unsuitability  criteria  (43  CFR  Part  3400) 
to  the  profect  area. 

Formal  Mctk»  7  Couultatioii  haa  been 
initiated  with  the  U.&  Fiafa  and  WildUfe 
Servica  oonceming  threatened  and 
endangered  fiah  speciea  in  tba  Upper 
Colorado  River  Baain. 
Toaa  Waikar. 
AMtocJate  State  Director. 

Date;Vebraary  2, 1968. 
(FR^Obc  80-WSe  Filed  2-9-80;  8:46  am) 

kCOOI4t1 


112-20;  ES-O0157-O0S1 

Rmm  Action;  Pubflc  Lsndoln 
MwnigMn  uvianranva  ciiyHOT  m* 
irMwrar  lo  mo  ihbw  oi  iHciNsan 
PufMMnt  to  MIcliiQon  Pulilic  LMids 
hnprovomwit  Act  of  1968 

AOCNCv:  Bureau  of  Land  Management, 
Interior. 


transfer  to  the  State  of  Michigan. 
Transfer  will  be  pursuant  to  the 
Michigan  Public  Lands  Improvement  Act 
of  1988  (100  Stat  2711,  Pub.  L  100-537) 
(Act)  which  grants  certain  specified 
unclaimed  islands  and  uplands  and 
certain  other  public  lands  to  the  State  of 
Michigan  for  the  purposes  of  public 
recreation,  protection  of  fish,  wildlife, 
and  plants,  and  the  protection  of 
resources  and  values.  It  also  authorizes 
the  Secretary  of  the  Interior  (Secretary) 
to  resolve  claims  of  ownership  of  non- 
mineral  interests  in  certain  other  public 
lands  in  Michigan  and  to  transfer  such 
lands  to  claimants  thereof  on  terms  that 
recognize  the  equities  of  such  claimants 
in  such  lands. 

The  purpose  of  this  public  notice  is 
twofold:  (1)  To  notify  residents  of  the 
State  of  Michigan  as  to  the  location  of 
the  public  lands  to  be  granted  or 
otherwise  transferred  to  Michigan  under 
the  Mich^an  Public  Lands  Improvement 
Act  of  1988  (Act),  and  (2)  To  identify  any 
per8on(s)  who  has  a  claim  of  ownership 
of  the  non-mineral  interests  in  the 
identified  public  lands. 

A  list  of  the  public  lands  by  counfy, 
number  of  parcels,  and  total  acreage 
follows: 


;  Public  notice  relative  to  filing 
claims  of  ownership. 


;  Notice  is  heraby  given  that 
certain  public  lands  located  in  Michigan 
have  been  determined  to  be  eligible  for 
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Copies  of  the  land  list  and  maps 
showing  the  legal  descriptions,  nature, 
and  locations  of  the  public  lands  by 
coimty  are  available  for  inspection  only 
at  the  County  Qerk's  Office  in  each 
County  Courthouse  in  Michigan. 
Additionally,  copies  of  the  land  list  and 
maps  are  available  from  the  following 
offices  of  ELM  and  Michigan 
Department  of  Natural  Resources: 
Milwaukee  District,  Bureau  of  Land 
Management,  Reuss  Federal  Plaza, 
Suite  225. 310  West  Wisconsin 
Avenue,  Milwaukee.  WI 53203. 
Regional  Headquarters,  Region  1, 
Michigan  Dept  of  Nattu^l  Resources, 
1990  U.S.  41  South.  Marquette.  MI 
49855. 
Regional  Headquarters.  Region  2, 
Michigan  Dept  of  Natural  Resources. 
P.O  Box  128,  8717  North  Roscommon    . 
Road,  Roscommon,  MI  48653. 
Regional  Headquarters,  Region  3, 
Michigan  Dept.  of  Natural  Resources,  - 
P.O  Box  30028,  General  Office 
Building.  Third  Floor,  State  Secondary 
Complex,  Lansing,  MI  48909. 
Real  Estate  Division,  Michigan  Dept.  of 
Natural  Resources,  P.O.  Box  3002a 
Stevens  T.  Mason  Building,  Allegan 
and  Pine  Streets,  Lansing,  MI  48909. 

Any  person  who  believes  that  he/she 
has  a  claim  of  ownership  of  non-mineral 
interest  in  any  of  the  public  lands 
contained  on  the  list  should  notify  BLM 
at  the  address  listed  below.  No  special 
application  form  is  required,  but  the 
claim  should  be  in  writing  and  the  tract 
being  claimed  should  be  identified.  The 
claimant's  letter  should  also  contain  a 
statement  explaining  his/her  claim. 
Supporting  documents  (e.g.,  deeds,  tax 
receipts)  should  not  be  sent  with  the 
initial  letter.  The  claimants  will  be 
notified  by  BLM  as  to  the  Secretary's 
authority  for  the  resolution  of  their  claim 
prior  to  publishing  the  final  notice  of 
land  transferred  under  the  Act 


;  -■  r ',  V  . 
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DATE  Written  claims  of  ownership  will 
be  accepted  for  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 

ADORESS:  Written  claims  of  ownership 
should  be  sent  to  Bert  Rodgers,  Disteict 
Manager,  Bureau  of  Land  Management 
P.a  Box  631.  Milwaukee.  Wl  53201- 
0631. 

FOR  niRTNeR  MFOMIATION  CONTACTt 
Duane  Marti,  Ardiaeologist/Realty 
Specialist  Bureau  of  Land  Management 
P.O  Box  631.  Milwaukee,  WI  53201-0631; 
telephone  (414)  291-4429  or  (FTS)  362- 
4429. 

SUPPLEMENTARY  INFORMATKMT.  The 

Congressional  grant  will  be  effective  on 
April  26, 1989  and  only  unclaimed  public 
lands  will  be  transferred  subject  to  the 
terms  and  conditions  oi  the  Act 
Pursuant  to  the  Act  tfw  State  of 
Michigan  will  receive  the  public  lands 
identified  on  the  Ust  described  in  this 
notice.  A  second  poUic  notice  will  be 
published  priw  to  the  granting  <rf  puhUc 
lands  to  the  State  and  will  constitute  the 
final  list  of  public  lands  eligible  for 
transfer.  Under  Section  4  of  the  Act  the 
United  States  woukl  retain  the  minerals 
in  the  lands  and  the  title  of  the  State  of 
Michigan  would  be  subject  to  reversion 
of  title  to  the  United  States  if  the  State 
usee  the  lands  (or  pwposes  other  than 
those  specified  in  the  Act 

Section  3  of  the  Act  authorizes  the 
Secretary  to  resolve  any  claim  of 
ownership  of  non-mineral  interest  in 
these  identified  public  lands.  The 
Secretary  has  a  period  of  ten  yean  bxna 
the  date  of  the  grant  in  whidi  to  resolve 
the  claims  identified  during  the  period 
specified  in  this  notice.  If  a  claim  is  not 
resolved  within  the  ten  year  period,  the 
public  land(8)  subject  to  the  claim  would 
be  transferred  to  die  State  of  hAchigan. 
After  that  transfer,  any  non-Federal 
claimant  would  be  required  to  deal 
directly  with  the  State  of  Michigan. 
rather  than  the  United  States,  utilizing 
State  courts  or  other  facilities  for 
resolving  any  remaining  disputes  over 
ownership  of  the  non-mineral  interests 
in  the  affected  lands. 
Leon  R.  Kabat 
Acting  District  Manager. 
[PR  Doc  89-2528  Filed  2-2-88: 8:48  en] 


ACTNW:  Notice  of  Advisory  CtHnmission 
Meeting. 


National  Park  Servico 

Martin  LuUMrlOrigJr^  I 
Historic  SNs  Aflvlsov 
Meotins 

AQWCV:  Nadonal  Park  Service.  Interior. 


r.  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Martin  Luther  IGng,  Jr..  National  Hiatork: 
Site  Advisory  CommissioB  will  be  held 
at  10:30  ajn.  at  the  following  location 
and  date. 

OATK  Febraary  22, 1960. 

ADDRESS:  The  Martin  Luther  King.  Jr., 
Center  for  Nonviolent  Social  Change. 
Inc.,  Freedom  Hall  Complex,  Room  261, 
449  Auburn  Avenue  NE.,  Atlanta. 
Georgia  30312. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Randolph  Scott,  Superintendent 
Martin  Luther  King,  ]r.,  National  Historic 
Site,  522  Auburn  Avenue  NE.,  Atlanta, 
Georgia  30312. 

SUPPLEMENTARY  NKIRMATIOM:  The 
purpose  of  the  Martin  Luther  King.  |r.. 
National  Historic  Site  Advisory 
Commission  is  to  advise  the  Secretary  of 
the  Interior  or  his  desi^iee  on  matters  of 
planning  and  administration  of  the 
Martin  Luther  King,  Jr..,  National  Historic 
site  and  Preservation  District  The 
memben  of  the  Advisory  Commissioa 
are  as  follows: 

Ms.  Portia  Soott  Chaiiparaon 

Mr.  William  W.  Alliaaa 

Mr.  Arthur  ).  Clement 

Mr.  John  Cox 

Mrs.  Christine  King  Fairis 

Mia.  Valena  Henderson 

Mr.  C  Randy  Humphrey 

Dr.  Elizabeth  A.  Lyon 

Mr.  Daniel  H.  Nail 

Rev.  Joseph  L  Rol)erts 

Mrs.  Coretta  Scott  King,  Ex-Officio  Member 

Director,  National  Park  Sanrica.  Ex-Officio 

Member 

The  matters  to  be  discussed  at  this 
meeting  will  include  the  status  (rf  paric 
dev^pment  and  interpretive  activities. 

The  meeting  will  be  <qien  to  the 
public.  However,  facilities  and  space  Cor 
accommodatmg  memben  ci  the  public 
are  hmited.  Any  member  of  the  pnbhc 
may  file  with  the  Commission  a  written 
statement  concerning  the  matten  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Psrk 
Headquartera  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Date:  January  90, 1989L 
Robert  M.  Bakar; 

Regional  Director.  Southeast  Region. 
[FR  Doc  88-3212  Filad  2-0-89: 8:45  am] 
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INTERSTATE 
COMMISSION 

[Na  40205] 


Arrovf  LhtSf  Inc.;  I 

Tariff  FIHnQ  Re(|uirwnents 

aoency:  Intentate  Coataierce 

Commission. 

action:  Notice  of  proposed  exemption 
fit>m  tariff  filing  requirements. 

summary:  Arrow  Line,  Inc.,  a  passenger 
motor  contract  carrier,  seeks  exemption 
from  the  tariff  filing  requirements  of  48 
U.S.C.  10702, 10761,  and  10762.  The 
Commission  has  issued  a  decision 
proposing  to  grant  an  exemption  for 
existing  and  future  contracts.  The 
petition  for  exemption  from  the  tariff 
filing  requirements  may  be  inspected  at 
the  Public  Docket  Room  (Room  1227)  of 
the  Commission  in  Washington,  DC 
Any  interested  party  may  file  a 
comment  in  ttus  proceeding. 

DATES:  Comments  are  due  by  February 
27. 1989.  If  no  timely  adverse  conmients 
are  received,  the  sought  relief  wiH 
automatically  become  effective  at  the 
close  of  the  comment  period.  If 
opposition  comments  are  filed,  the 
comments  will  be  considered,  and, 
within  20  days  of  the  close  of  the 
comment  period,  the  Commissioe  wiH 
issue  a  final  decision. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Na 
40205  to:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  COMtACR 

Sam  Taylor.  (202)  27S-71S1 

or 
Richard  Felder.  (202)  275-7691. 
(TDD  for  hearing  impaired:  (202)  275- 
1721.) 


Additional  information  is  oontaiaed  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decisioD.  write  ta  caU. 
or  pick  up  in  person  trom:  Office  of  the 
Secretary,  Room  2215.  Intentate 
Commerce  Commission,  Washington. 
DC  20423.  Telephone:  (202)  275-7426. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.). 

Oecidad:  February  2, 1989. 

By  the  Commission.  Chairman  Gradisoo. 
Vice  Chairman  Simmons.  Commissioners 
Andre,  Lamboley,  and  Phillips. 
NoreUR-McGea, 
Secretary. 
[FR  Doc  39-3175  nied  2-«-88: 8:45  aaa] 
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DEPARTMENT  OF  JUSTICE 

AirtitnMt  MvMon 

Notte*  Purwiant  to  tlw  Nationai 
Coopfittv  RMMafCh  Act  of  1964; 
SEMATECH,  mc 

Notice  is  hereby  given  that  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U^C  4301  et  seq.  ("the  Act"). 
SEMATECH  Inc.  ("SEMATECH")  has 
filed  an  additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  January  4, 1989, 
disclosing  an  addition  to  its 
membership.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act  which  limit  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

On  April  22, 1988,  SEMATECH  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act  The  Department 
of  Justice  pubUshed  a  notice  in  the 
Federal  Registar  pursuant  to  section  e(b) 
of  the  Act  on  May  19, 1988  (53  FR 17987). 

Hie  identity  of  the  new  party  is  LSI 
Logic  Corporation.  The  identities  of  the 
parties  to  SEMATECH,  including  the 
additional  member  are: 
Advanced  Micro  Devices,  Inc. 
American  Telephone  &  Telegraph 

Company 
Digital  Equipment  Corporation 
Harris  Corporation 
Hewlett-Packard  Company 
INTEL  Corporation 
International  Business  Machines 

Corporation 
LSI  L(^c  Corporation 
Micron  Technology,  Inc. 
Motorola,  Inc. 

National  Semiconductor  Corporation 
NCR  Corporation 

Rockwell  International  Corporation 
Texas  Instruments  Incorporated 
loMph  a  Widmar, 

Director  ofOpervtiona,  AnUtnut  Division. 
[FR  Doc  m-3178  Filed  2-»-«  8:45  am] 
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DEPARTMENT  OF  LABOR 

Offico  of  Ifw  Socratafy 

jujoncy  Racordkaaping/Rapoiting 
RaQuvafnama  unoar  iwviaw  vy  vw 
onica  Of  amtaQainani  ana  Duogai 
(0MB) 

Backgcoand 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Redaction  Act  (44  U.S.C 


Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  pubDc. 

List  of  Raoocdkeeping/Repocting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  Hst  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

The  tide  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comnients  and  Questions 

Copies  of  the  recordkeeping/reportiiig 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW,  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/CTA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget  Room  3206,  Washington.  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  eariiest 
possible  date.  ......>.-    -».  :. 


New 

Employment  and  Training 

Administration 
|TPA  Title  III  Financial  Data 
New;  ETA  9024  •    > 

One-time  request 
State  or  local  governments 
57  respondents;  684  total  hours;  12  hours 

per  respondent;  1  form 

The  information  requested  will  be 
used  to  provide  the  basis  for  the 
reallotment  of  Title  III  funds  of  the  Job 
Training  Partnership  Act  (JTPA)  as 
amended.  Newly  passed  legislation  (P.L 
100-418)  provides  for  a  reallotment 
process  which  requires  the  use  of 
information  not  currentiy  gathered.  The 
respondents  are  State  JTPA  Offices. 

New 

Departmental  Management 
Collection  by  Use  of  Personal  Charge 

Card 
1225-0000 

Individuals  or  households 
500  respondents;  9  hours;  1  nrinute  per 

response; 

Information  will  be  collected  from      -■ 
individuals  to  allow  the  Department  to 
process  charge  cards  when  making 
payment  to  the  Department 

Extenskm 

Employment  Standards  Administration 
Vehicle  Mechanical  Inspection  Report 

for  Transportation 
1215-0036;  WH-514  and  WH-514a 
Annually  ■  -> 

Individuals  or  households;  farms; 

businesses  or  other  for-profit;  small 

businesses  or  organizations 
2100  respondents:  1575  total  hours;  45 

min.  per  response;  2  forms  ' 

The  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
requires  any  person  who  intends  to 
transport  workers  to  submit  a  statement 
identifying  the  vehicle  used  and  proof 
that  such  vehicle  conforms  to  certain 
safety  requirements. 

Extensioii 

Veterans'  Employment  and  Training 

Administration 
Annual  Report  from  Federal  Contractors 
1293-0005;  VETS-100 
Businesses  or  other  profit;  Small 

businesses  or  organizations  158,150 

respondents;  79,075  hours;  30  minutes 

per  response; 

The  Veterans'  annual  report  required 
by  38  U.S.C.  2012(d)  from  entities  with 
contracts  of  $10,000  or  more  with 
Federal  departments  or  agencies  of 
numbers  of  special  disabled  and 
Vietnam-era  veterans  in  the  workforce  - 
by  Job  category  and  hiring  location, 
number  of  employees  hired  and  of  thoae. 
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the  number  of  special  disabled  and 
Vietnam-era  veterans. 

Extension 

Occupational  Safety  and  Health 

Administration 
A  survey  to  determine  the  effects  of 

revising  the  regulations  governing  PRE 

usage,  welding,  and  pulp  and  paper 

and  paperboard  mills 
Nonrecuiring  '■   ^ 

Businesses  or  other  for-profit  SmaO't  -^    > 

businesses  or  organizations 
7688  respondents;  4181  burden  hour*;  .53 

average  burden  hours  per  response;  0 

forms 

The  data  collected  in  this  survey  will 
provide  information  on  the 
interrelationships  between  process- 
related  hazards.  HPE  use,  safety  training 
and  programs,  and  injury  experience  for 
use  in  determining  the  technological  and 
economic  feasibility  of  proposed 
changes  to  the  existing  standards  for 
PPE. 

Signed  at  Washington.  DC  this  7th  day  of 
February.  1988. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
'  (FR  Doc.  8»-3217  Filed  2-9-89: 8:4S  am] 
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Employmant  Standarda 
AdmMatration,  Wage  and  Hour     ^^ 
Dfviaion 

Minimum  Wagaa  for  Federal  and 
Federally  Aaatetad  Conatruction; 
General  Wage  Detannination 
Daciiions 

General  wage  determination  deosions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  fi-om  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat  1494.  as  amended.  40 
U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 


prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  fi^quentiy  and  in  lai^ge 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Regj8tar>  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevaiUng  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing^ 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimtun  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3504, 
Washington.  DC  20210. 


Modificatioas  to  General  Wage 
Detenninatioo  Dedaions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  Usted  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  inodified. 
Volume  L 
None. 
Volume  TL 
None. 
Volume  m: 
None. 

General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitied  "General 
Wage  DeterminaticKxs  Issued  Under  Tlie 
Davis-Bacon  And  Related  Acts".  This    '. 
publication  is  available  at  each  of  the  SO 
Regional  Government  Depository 
libraries  and  many  of  the  1.400 
Government  Depoaitoiy  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  fitun:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  763- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State{s)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covned  by  each  volume. 
Throughout  the  remainder  of  the  year. 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  7th  day  of 
February  1989. 
Roltert  V.  Seten. 
Acting  Director.  Division  of  Wage 
Determinations. 
[FR  Doc  89-3226  Filed  r-9-e9: 8.-4S  ami 
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Mine  Safety  and  Heattti  Administration 

[Dodict  Na  M-«a-24a-C] 

Kerr^lcGee  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kerr-McGee  Coal  Corporation.  Kerr- 
McGee  Center,  Otdahoma  Cit>', 
Oklahoma  73125  has  filed  a  petition  to 
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modify  the  application  of  30  CFR  75.1700 
(oil  and  gas  welk)  to  its  Galatia  Mine 
56-1  [ID.  No.  11-02752)  located  in  Saline 
Coanty,  Illinois.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  foUows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  estabUshed 
and  maintained  around  oil  an  gas  wells 
penetrating  coal  beds. 

2.  As  an  alternate  method,  petitioner 
proposes  to  seal  wells  penetrating  the 
Springfield  No.  5  coal  seam  or  Herrin 
No.  6  coal  seam  from  the  surrounding 
strata  by  using  specific  techniques  and 
specific  procedures  as  outlined  in  the 
petition. 

3.  Prior  to  mining  through  the  plugged 
oil  and  gas  well  an  approval  of  the 
specific  mining  procwhiies  would  be 
requested  of  die  MSHA  District 
Manager,  and  appropriate  officials 
would  be  allowed  to  observe  the 
process  and  all  mining  would  be  under 
the  direct  supervision  of  a  certified 
offidaL  in  addition: 

(a)  Drivage  sites  would  be  installed; 
firefighting  equifmient  roof  support  and 
ventilation  matoials  would  be 
•vaOable; 

(b)  The  quantity  of  air  would  not  be 
less  than  9000  cubic  feet  per  minute  to 
ventilate  the  face; 

(c)  Equipment  would  be  checked  for 
permissibility  and  serviced  prior  to 
mining  through  the  well.  The  working 
place  would  be  free  from  accumulations 
of  coal  dust  and  coal  spillages,  and  rock- 
dusted  to  within  20  feet  of  &e  face: 

(d)  Methane  monitors  would  be 
calibrated  prior  to  the  shift  and  tests 
would  be  made  during  mining 
approximately  every  10  minutes:  and 

(e)  When  the  wellbore  is  intersected, 
all  equipment  would  be  deenergized  and 
safety  checks  would  be  made  before 
mining  would  continue  inby  the  well  a 
sufficient  dMtance  to  permit  adequate 
ventilation  around  the  area  of  the 
wellbore. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  atforded  by  the  standard. 

Kaquest  foe  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  13, 1989.  Copies  of  the  petition 


are  available  for  inspection  at  that 
address. 

Date:  Fet)nMry  2, 1988. 
Patricia  W.  Sdvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
PK  Doc  ae-3Z18  nkd  2-«-80;  8:43  am] 
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(Docket  N0LM-f»-9-C] 

Manalapan  Mining  Co.  mc;  P«tition  for 

Modincttlon  of  AppBcrtion  of 

»* — ..  *  -     ^  -  *  -  *  ^.^ — * — • 
mnowofy  SBioiy  whuto 

Manalapan  Mining  Company,  Inc.. 
Route  1,  Box  374,  Evarts,  Kentucky  40628 
has  filed  a  petition  to  modify  the 
appticatioa  of  30  CFR  75.1103-«(a) 
(autooMtic  fire  sensor  and  warning 
device  sjrstems;  installation:  minimum 
requirements)  to  its  Wallins  No.  6  Mine 
(I  J).  Na  15-16318)  located  in  Harlan 
County,  Kentucky.  The  petition  is  filed 
under  sectioa  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  Tke  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  any  fire  within  each 
beltfli^L 

2.  In  a  separate  petition  (M  80  2  C). 
petitioner  prtqxwes  to  use  air  in  the  belt 
entry  to  ventilate  active  working  places. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  utilizing  a  low-level 
carbon  monoxide  (CO)  detection  system 
in  aU  belt  entries  used  as  intake 
aircourses  with  specific  conditions. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  CoauMats 

Persons  interested  in  this  petiton  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  13, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Pairicis  W.  SUvay. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Dated:  February  3, 1986. 
[FR  Doc  89-3219  FUed  2-9-88;  8:45  am] 
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Utah  Power  ft  Ught  Co.,  Mining 
Dtvialon;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

Utah  Power  &  Light  Company,  Mining 
Division,  P.O.  Box  310,  Huntington,  Utah 
84528  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1805 
(examination  of  electrical  equipment: 
recording  requirements;  approved 
books)  to  its  Cottonwood  Mine  (ID.  No. 
42-01944).  its  Wilberg  Mine  (I.D.  No.  42- 
00080),  and  its  Deer  Creek  Mine  (I.D.  No. 
42-00121)  all  located  in  Emery  County, 
Utah.  The  petition  is  filed  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  the  results  of 
examinations  of  electrical  equipment  be 
recorded  in  an  approved  book  entitled 
"Examination  of  Electrical  Equipment" 

2.  As  an  alternate  method,  petitioner 
proposes  to  establish  a  computer 
program  using  a  computer  printout  sheet 
which  would  contain  all  the  required 
information. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  AU  results  of  electrical 
examinations  would  be  input  into  a 
computer.  Only  authorized  personnel 
with  proper  security  clearance  would  be 
allowed  to  input  data;  aivd 

(b)  A  printed  hard  copy  would  be 
generated  for  each  weekly  examination 
period  that  would  be  available  on  the 
surface  to  all  interested  persons. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  "niese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  13, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
PatricU  W.  SUvey. 

Director,  Off  ice  of  Standards,  Regulations 
and  Variances. 

Date:  February  3. 1988. 
[FR  Doc  80-3220  Filed  2-9-89:  8:45  am] 
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Occupational  Safety  and  HMMh 


Maryland  Slate  Standarda;  Approval 

1.  Backgmund— Part  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administration  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  ddegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  28  CFR  Part  1902. 
On  July  5. 1973,  notice  was  published  in 
the  Federal  Repster  (36  FR  17834)  of  die 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  0  to  Part  1952 
containing  the  decision. 

The  Maryland  State  I^an  provides  fat 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1962.210  of 
Subpart  0  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letter  dated  November  30, 1988.  fitmi 
Commissioner  Henry  Koellein.  Jr.. 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku.  Regional 
Administrator,  and  incorporated  as  part 
oltfae  plan,  the  State  submitted  State 
standards  identical  to:  29  CFR  1928-700- 
706  pertaining  to  amendments  to  the 
Construction  Standards  for  Concrete 
and  Masonry  as  published  in  the 
Federal  Register  of  June  16. 1988.  (53  FR 
22643).  These  standards  are  contained  in 
COMAR  09.12.31.  Maryland 
Occupational  Safety  and  Health 
Standards  were  promulgated  after 
public  hearings  on  September  23. 1988. 
These  standards  were  effective  on 
November  28. 1986. 

2.  Zfec/«/on— Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying — A  copy  of  the 
standards  supplements,  along  with  the 
approved  plan,  may  be  inspected  aAd 
copied  at  Uie  following  locations  during 
normal  business  hours:  Office  of  the 
Regional  Administrator.  3535  Maricet 
Street  Suite  2100,  Philadelphia. 
Pennsylvania  19104:  Office  of  the 
Commissioner  of  Labor  and  Industry, 
501  St  Paul  Place,  Baltimore,  Maryland 
21202:  and  the  OSHA  Office  of  State 


Programs,  Room  N-3700,  Third  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20210. 

4.  Public  Participation— Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  pubUriung  the  supplement  to  the 
Maryland  State  p4an  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  wdiich  were 
promulgated  in  accordance  %vith  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  Tlw  staiulards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
partidpatioa  would  be  unnecessary. 

This  decision  is  effective  February  10, 
1980. 

(Sec  ta  Pub.  1.  91-606. 64  Stat  1608  (29 
U.S.Ce67)) 

Si^aed  at  itiiladelphia.  Pennsytvania.  Ifait 
28th  day  of  December.  1988. 
Linda  R-Ankau 
Regional  Administrator. 
(FR  Dec  89-3221  Filed  2-9-89: 8:45  am) 
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.NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Guidelnee  and  Submiaaiona 
Requiromenta  for  biatallation  of 
Antennae  on  Federal  ProfMTty  in 
National  Capital  Region 

AQENCV:  National  Capital  Planning 

Commission. 

action:  Proposed  Amendments  to 

Guidelines  and  Submission 

Requirements. 


r.  On  January  7. 1988.  the 
National  Capital  banning  Commission 
(NCPC)  adopted  guidelines  and 
submission  requirements  for  the 
installation  of  microwave  antennas  on 
Federal  sites  in  the  National  Capital 
Region.  During  the  year  in  which  those 
guidelines  have  been  in  effect  proposals 
for  a  number  of  large  antennas  of  other 
types  on  Federal  sites,  because  of  their 
size  and  visual  chaf'acter,  have  raised 
further  issues  of  adverse  effects  on  the 
scenic  character  of  the  Nation's  Capital. 
The  amended  guidelines  permit  Federal 
agencies  to  install  certain  classes  of 
antennas  "as  a  matter  of  right"  without 
submission  to  the  Commission.  The 
amendment  delegates  to  the  Executive 
Director  limited  authority  to  approve 


antennas  consistent  with  approved 
master  plans.  The  amendment  also 
makes  changes  in  the  general  design 
criteria  to  clarify  their  applicability  to 
b6th  rooftop  and  ground-level  antenna 
installations  and  to  further  the  objective 
of  unobtrusiveness  in  installations. 

DATE  February  la  1989. 


roR  RMiTHDi  mrommimom  contact: 

Robert  E.  Gresham.  Assistant  Executive 
Director  for  Operations,  National 
Capital  Planning  Commission.  1325  G 
Street  NW..  Washington.  DC  20578  or  by 
telephone  at  202/724-0206. 
Ragbald  W.  GrifBlk 
Executive  Director 

The  National  Capital  Planning 
Commission  (Commission)  finds  that 
certain  antennas,  such  as  microwave 
(terrestrial  and  satellite  earth  station) 
and  large  yagi  and  whip  antennas,  may 
adversely  impact  the  aesthetics  of  the 
National  Capital  Region  (NOR)  and  the     j 
health  and  welfare  of  its  population.         i 
Therefore,  in  order  to  minimize  the 
visual  impacts  of  such  antennas  on  the 
landscape,  sikyline.  and  scenic  character 
of  the  Nation's  Capital  and  on  the 
general  appearance  of  Federal  fadtities. 
and  to  protect  the  public  frtMn  any 
potential  adverse  radio  frequency  bio- 
effect  impacts  from  transmitting 
microwave  antennas,  the  Commission  is 
providing  the  following  Guidelines  and 
Submission  Reqiurements  to  be  used  by 
Federal  agencies  in  the  fiCR  in  the 
preparation  and  submission  of  plans  for 
antenna  installations.  (The  NCR 
includes  Montgomery  and  Prince 
George's  Counties  in  Maryland: 
Arlington,  Fairfax,  Loudoun,  and  Prince 
William  Counties,  and  the  independent 
cities  within  the  outer  boundaries 
thereof  in  Virginia;  and  the  District  of 
Columbia.) 

A.  Prior  to  the  installation  of  any 
antennas(s)  on  Federal  property  in  the 
NCR.  except  as  noted  in  section  A.1. 
below.  Federal  agencies  shall  submit 
(pursuant  to  section  5  of  the  National        j 
Capital  banning  Act  of  1952,  as 
amended;  D.C.  Code,  1981  edition,  sec 
5-432,  and,  as  appropriate,  section  4  of 
the  International  Center  Act  of  1966,  as 
amended)  such  installation  proposal  to 
the  Conunission  for  review  and 
comment  Approval  by  the  Commission 
of  such  installation  will  normally  be 
limited  to  five  years.  This  time  period 
may  be  increased  to  10  years  at  the 
Commission's  discretion  on  sites  outside 
the  Monumental  Core  '  and  siurounding 
lands  and  designated  Historic  Districts. 


'  The  Monumental  Core  it  defined  in  the  Federal 
Facilities  element  of  the  "Comprehenuve  Plan  for 
the  National  Capital." 
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t.Exc»ptioo$ 

The  following  types  of  antenna 
InstaDations  may  be  made  without 
referral  to  the  Commimion.  prorided 
that  there  are  no  existing  antennas  in 
the  affected  bttiMing  or  site; 

a.  Up  to  two  ahra  high  frequency /very 
high  frequency  televiston  and/or 
frequency  modulation  radio  receiving 
antennas  with  the  boom  or  any  active 
element  not  exceeding  eight  feet  in 
length  and  the  mounted  vertical 
dimension  not  exceeding  12  feet; 

b.  A  super  high  frequency  antenna 
with  the  active  element  not  exceeding 
three  feet  in  any  dimension  and  the 
mounted  vertical  dimension  not 
exceeding  12  feet 

c.  A  whip  antemia  not  exceeding  one 
and  one  half  inches  in  diameter  and  a 
mounted  dimension  of  12  feat  ia  aay 
difcctioii; 

d.  An  antenna  of  any  type,  except  a 
traiMirittiog  uuiiuwave  antsuMu 
entirely  endoaed  witfain  an  existing 
buildii^l  (iadadiag  the  penthouse 
portian  of  a  baildiog);  and 

a.  A  tempotaty  aateaaa  to  ba  located 
on  a  site  or  boicMiag  far  a  pctiod  not  to 
excaad  14  days,  provided  the  tmporary 
placement  does  not  alter  the  site  or 
buiidfag  and  tiwt  aB  necessary  safety 
precautions  are  obsenred  in  the 
temporary  piacement 

Z  Specific  Submission  Requirements 

The  following  materials  shaU  ba 
submitted  with  each  antenna 
installation  proposal: 

a.  Statement  of  need,  inchit^ng 
justification  for  the  size  of  the  antenna, 
justification  for  multiple  antenna 
installations,  and  other  appropriate  data 
regarding  the  particular  instaUatifHi 
consistent  with  security  limitations. 

b.  Description  of  any  exisiting 
antennas  located  on  the  affected 
building  and/or  site  of  a  fMroposed 
antenna  and  their  functional 
relationship  to  the  proposed  antenna, 
including  a  discussion  of  the  need  for 
any  exisitng  antennas  that  are  proposed 
to  remain. 

c.  Site  plan  and  building  elevations 
(for  antennas  mounted  on  a  building) 
showing  the  form,  dimensions,  and 
location  of  the  proposed  antenna(s),  any 
existing-to-remain  antennas,  and 
proposed  screening  elements. 

d.  Construction  drawings  showing  the 
proposed  method  of  intallation. 

Description  of  the  texture  and  color  of 
antenna  materials  to  be  used. 

Screening  plan,  including  pft^Kised 
materials,  color  and  texture  of  screening 
elements  for  rooftop  and  ground-level 
installations  and,  for  ground-level 
installations  only,  the  number,  species. 


and  size  of  trees  and  shrubs  to  be  used 
as  a  screen. 

g.  Site  line  studies  of  the  proposed 
installation  and  ahematives  considered 
illustrating  the  extent  to  which  the 
proposed  antenna(s)  will  be  visible  from 
die  surrounding  streets  and  public  open 
spaces. 

h.  Description  of  alternatives 
considered  to  meet  the 
telecommunication  needs  of  the 
submitting  agency. 

3.  General  Criteria  /flying  to  Antenna 
Installations 

The  following  general  criteria  shoirfd 
guide  the  des^n,  and  will  be  appHcd  in 
the  CoaiKissioii's  review,  of  antenna 
installation  proposals: 

a.  Rooftop  antennas  should  be 
installed  at  the  lowest  possible 
elevation  above  the  roofline,  set  back  as 
far  as  possible  from  all  edges  of  the  roof, 
and  screened  to  the  extent  practicable 
fitun  any  public  views  in  cases  in  which 
screening  designs  compatible  with  the 
architectaral  chatcter  of  the  affiected 
building  can  be  developed  (see  section 
D,  below).  Groundlevcl  antennas  should 
be  sited  in  locations  that  minimize 
public  views,  installed  at  the  lowest 
possible  elevation  above  grade,  and 
screened  to  the  extent  practicable  by 
landscaping  or  other  screening  elesunta. 

(b)  Materials  used  in  the  construction 
of  antennas  and  their  mountings  should 
not  be  tvi^t  shiny,  or  reflective  and 
should  be  of  a  color  that  blends  with  the 
surrounding  building  materials  or 
landscape. 

c.  Any  masts  or  towers  should  be  non- 
combustiUe,  corrosion  resistant  and 
protected  against  electrolytic  action. 

d.  All  antennas  should  be  adequately 
grounded  to  protect  against  a  direct 
lightning  strike. 

4.  Review  by  the  Executive  Director 

The  Commission  delegates  to  the 
Executive  Director  the  function  of 
approving  proposals  for  antenna 
installations,  except  microwave 
transmitting  antennas,  that  are: 

a.  Located  on  a  reservation  or  site  for 
which  the  Commission  has  submitted  its 
report  and  recommendations  on  a 
current  master  plan; 

b.  Consistent  with  the 
recommendatioiM  of  the  Commission  on 
the  land  use  and  circiilation  plan 
elements  of  the  master  plan;  and 

c  Determined  by  the  Executive 
Director  to: 

i.  Have  no  adverse  impact  on  the 
environment; 

ii.  Have  no  visual  impact  on 
properties  beyond  the  boundaries  of  the 
Federal  reservation  or  site;  and 


iii.  Meet  the  general  criteria  of  section 
A.3  of  these  Guidelines  and  Submission 
Requirements. 

B.  Federal  agencies  may  request  an 
extension  of  the  approval  prior  to 
expiration  of  the  (Miginal  approval.  The 
request  should  be  accompanied  by  a 
certiHcation  that: 

1.  The  original  installation  is 
structurally  sound  and  continues  to  meet 
all  the  submission  requireraentr, 

2.  Clearly  establishes  the  continued 
need  for  the  installation;  and 

3.  Technological  advances  have  not 
offered  any  alternatives  that  permit  the 
elimination  of  the  antenna  or  reduction 
in  its  size  to  mi&imize  the  visual 
impacts* 

Any  antenna  installation  that  does  not 
receive  re-certification  by  the 
Commission  should  be  dismantled  and 
removed  as  soon  as  possible  after  the 
aiqiiration  of  the  Commiseion's  approval 
period. 

C  To  the  extent  possible.  Federal 
agencies  should  anticipate  the  need  for 
antennas  on  all  new  baildings  and 
dasi^!)  such  buildings  in  suck  a  fashion 
as  to  screen  tiie  needed  antennas  in  a 
maimer  appropriate  to  the  design  of 
each  building. 

D.  Rooftop  antennas  on  existing         , 
Federal  building*  or  groond-lvel 
installations  m  die  NCR  should  be 
designed  and  installed  in  a  manner  that 
minimizes  or  eliminates  their  visual 
impacts  on  adjacent  properties  or  public 
rights-of-way.  Where  appropriate  to  the 
character  of  a  building.  retro-Htting  to 
screen  anteimas  not  accommodated  in 
original  building  designs  and  plans 
should  be  considered.  Various 
architectural  solutions  are  possible  for 
retro-frtting  buildings  to  screen  antena 
installations.  The  architectural  style, 
orientation,  available  rooftop  space,  and 
structural  charcter  of  a  building,  as  well 
as  the  heights  of  neighboring  buildings, 
are  all  important  considerations  in  the 
retro-fit  option  selected.  A  variety  of 
materials,  including  plastic,  fiberglass, 
and  glass  can  be  used  to  screen  or 
obscure  antennas.  Any  materials  that  do 
not  block  the  passage  of  the  radio 
frequency  signals  are  suitable  as  a 
screen. 

E.  Reasonable  precautions  are 
necessary  in  locating  and  operating 
transmitting  microwave  antennas, 
because  of  potential  adverse  radio 
frequency  bio-effects.  In  light  of  the 
numerous  variables  regarding  power 
and  frequmcy  levels  for  each 
installation,  electromagnetic  radiation 
impacts  will  have  to  be  evaluated  on  a 
site  specific  basis.  All  submissions  to 
the  Commission  for  a  trannaitting 
microwave  anteraia  should  be 
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accompanied  by  an  environmental 
asessment  The  environmental 
assessment  shall  include,  among  other 
considerations,  an  estimate  of  the 
electromagnetic  radiation  levels  at  10, 
50,  loa  500, 1,000  and  24)00  feet  from  the 
installation  in  milliwatts/centimeters 
squared  and  the  safeguards  proposed  to 
protect  the  pubUc  from  any  potential 
adverse  bio-effects.  A  manufacturer's 
certification  as  to  electromagnetic 
radiation  at  the  above  distances  and  a 
statement  diat  the  proposed  antenna 
meets  all  American  National  Standards 
Institute  (ANSI)  and  Environmental 
Protection  Agency  (EPA)  current  radio 
frequency  emission  standards  should  be 
made  part  of  the  environmental 
assessment  The  Commission  mil 
continue  to  seek  state-of-the-art 
information  on  health  and  human  safety 
issues  and  shall  apply  that  information 
and  resulting  awareness  of  issues  in 
reviewing  and  approving  antenna 
installations. 

F.  AU  agmcies  respoasible  for 
antenna  installations  existing  at  the  time 
of  the  adoption  of  these  GuideUnes  are 
required  to  ^iply  for  approval  of  all 
such  installadoBS  within  five  years  after 
the  adoption  of  these  Guidelines  and 
Submission  Requirements. 

G.  These  Guuidelines  are  general  in 
nature  and  convey  the  spirit  of  the 
concerns  regarding  potential  adverse 
visual  and/or  bio-effect  impacts  to  be 
mitigated.  Each  installation  is  a  special 
case,  and  the  appropriateness  of  the 
solutions  selected  to  reduce  the  visual 
impacts  will  in  large  measure,  be 
detemrined  by  the  particular  location  or 
locations  chosen  for  the  installation  and 
the  architectural  character  of  the 
bulding.  These  Guidelines  provide 
general  creiteria  to  be  applied  on  a  case- 
by-case  basis.  They  are  intended  to 
apply  to  any  existing  antennas  that  are 
moved  or  relocated  to  another  location 
on  the  Federal  facility.  Federal  agencies 
are  encouraged  to  arrange  for  joint  use 
of  antennas  wherever  possible. 

H.  The  Commission  will,  in  its  review 
of  proposals  for  antenna  installations, 
be  particularly  concerned  with  the 
submitting  agency's  statement  of  need, 
justification  of  antenna  size,  and 
measure  employed  to  minimize  the 
visual  impacts  of  the  proposed 
installation,  fai  case  in  which  it  has 
previously  approved  site  and  building 
plans  for  facilities  on  which  antennas 
are  proposed,  the  Commission  will 
review  such  proposals,  on  a  case-by- 
case  basis,  as  modifications  to  the 
previously  approved  site  and  building 
plans. 

(FR  Doc  80-3186  Ftled  2-9-80;  B:45am] 
Bii  1 18  row ' 


NU^EARREQULATORY      . 
COMMISSION 
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RacanaUtatton  af  Board 


Pursuant  to  the  authority  contaiited  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  Public  Service 
Company  of  New  Hampshire,  et  al. 
(Seabrook  Station.  Units  1  and  2), 
Docket  Nos.  SO-443-OLr-l  and  50-444- 
OLr-1  (Onsite  Emergency  farming  and 
Safety  Issues— Notificatian  System),  is 
hereby  reconstituted  by  appointing 
Administrative  )udge  Peter  B.  Blodi  as 
Chairman  of  this  Licensing  Board  in 
place  of  Administrative  )udge  Sheldon ). 
Wolfe  who  is  unable  to  continue  to 
serve  in  this  proceeding. 

As  reconatitnted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 

Peter  E  Blodi.  Chairman 
Dr.  Enuneth  A.  Luebke 
Dr.  Jeny  Harbour 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(19B0).  The  address  of  the  new  Board 
member  is:  Administrative  Judge  Peter 
B.  Bloch.  Chairman,  Atomic  Safety  and 
Licensing  Board,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 
Robert  M.LUO, 

Acting  Chief  Administrative  lodge.  Atomic 
Safety  and  Licensing  Board  Panel 

Dated  at  Bethesda,  Maryland,  this  3rd  day 
of  Febniary,  1989. 
[PR  Doc.  89-3185  Filed  2-9-88:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-26520;  Hte  No.  SR-Amax- 
84-32] 

Self-Regulatory  Organizations;  Order 
Approving  Propoeed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  Increaaed  Supplemental 
Listing  Fees  snd  Annual  Fees  tonposed 
on  Listed  Company  EquHy  Issues 

Pursuant  to  section  19(b)(1)  *  of  the 
Securities  Exchange  Act  of  1034  ("Act") 


and  Rule  19l>-4  thereunder,  *  the 
American  Stodi  Exchange,  Inc.  ("Amex" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SBC  on  "Conmiission")  on  December 
19, 1968  a  proposed  rule  change  to 
increase  certain  Exchange  listing  fees. 
The  proposal  would  increase  the  annual 
listing  fee  and  the  supplemental  listing 
fee  imposed  on  Amex-Usted  company 
equity  issues. 

Notice  of  the  proposed  rule  change 
was  provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  26391. 
December  23, 1988)  and  by  publication 
in  the  Federal  Register  (54  FR  77. 
January  3, 1989).  The  Commissiun 
received  no  comments  on  the  proposed 
rule  change. 

The  Exchange  is  increasing  two  fees 
imposed  on  listed  companies.  The 
annual  listing  fee  for  stocks,  with 
seventeen  (17)  separate  categories  in 
increments  of  one  (1)  million 
outstanding  shares,  is  being  increased 
under  the  proposed  rule  change.  Eadi  of 
these  seventeen  categories  is  being 
increased,  with  the  mininnmi  annual 
listing  fee  increasing  from  S3.SO0  to 
$4,500  and  the  maximum  annual  listing 
fee  increasing  fnm  SlO.000  to  $12,500. 

The  fee  for  stqiplemental  stock  listings 
is  also  being  increased  under  the 
proposed  rule  change,  raising  from  tSfli 
to  $.02  per  share.  The  minimum 
supplemental  stock  listing  fee  is 
increasing  from  $1,000  to  $24X)0  and  die 
maximum  supplemental  stock  listing  fee 
is  increasing  from  $12,000  to  $17,500. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange.  More 
specifically,  the  Commission  believes 
that  the  proposed  rule  diange  is 
consistent  with  section  6(b)(4)  of  the 
Act.  which  requires  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  Exchange  members 
and  other  persons  using  its  facilities.  We 
note  that  the  annual  listing  fee  was  last 
increased  in  1981,*  while  the 
supplemental  listing  fee  was  last 
increased  in  1980.*  Moreover,  the 
current  increases  do  not  appear 
excessive.  Accordingly,  the  Commission 
believes  that  it  is  appropriate  to  approve 
the  proposed  rule  change. 


>lSU3.C7a^bMl). 


« 17  CFR  240.19l>-4. 

*  See  SR-Amex-Sl-ZZ  (ReL  34-1838a  December 
31. 19S1:  47  FR  879.  January  7. 1982)  (approval  of 
increaaed  annual  lifting  fee*). 

*  See  SR-Ainex-80-2S  (Rel.  34-17MS.  NovemtMr 
17, 1960;  45  FR  77211.  November  21. 1980)  < 
(immediate  efTectiveneM  of  increaaed  •upplemental 
listing  feet). 
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It  is  therafore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above  mentioned  rule  change  is  hereby 
approved. 

For  the  Conunisaion.  by  the  Diviiion  of 
Market  Regulatiofi.  pursuant  to  delegated 
authority.* 

iCKata. 


Secretary. 

Dated  February  3, 1888. 
(FR  Doc  W-4158  Filed  2-9-88;  0:45  an] 
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nooning  id  i^Mioon  umno 

Pursuant  to  section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.8.C  78s(bMl).  w^ce  is  hereby  given 
that  on  January  13.  I960,  the  Chicago 
Board  Options  Exchange  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  n  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commiasion  is  publishing  this  notice  to 
solict  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Sdf-'Ragiilaloty  Oiganixatiaa's 
Statanaot  of  the  Tanns  of  Substance  of 
the  Piopoeed  Bule  Ghaoge 

Additions  are  italicized;  deletions  are 
bracketed. 

Rule  4.11    No  change 

*  *  *  Interpretations  and  Policies: 
sn.  The  following  examples,  using  the 
3J3O0  option  contract  limit,  illustrate  the 
operation  of  position  limits  established 
by  Rule  4.11: 

(a)  Customer  A.  who  is  long  [4.000] 
3M0  XYZ  calls,  may  at  the  same  time 
be  short  [4.000]  3,000  XYZ  calls,  since 
long  and  short  positions  in  the  same 
class  of  options  (i.e.,  in  calls  only,  or  in 
puts  only)  are  on  opposite  sides  of  the 
market  and  are  not  aggregated  for 
purposes  of  Rule  4.11. 

(b)  Customer  B,  who  is  long  [4,000] 
3,000  XYZ  calls,  may  at  the  same  time 
be  long  [4,000]  3.000  XYZ  puto.  Rule  4.11 
does  not  require  the  aggregation  of  long 
call  and  long  put  (or  short  call  and  short 
put]  position  since  they  are  on  opposite 
sides  of  the  market 

(c)  Customer  C  who  is  long  [3,500] 
zioE?  XYZ  calls  may  not  at  the  same 
time  be  short  more  than  500  XYZ  puts. 


*See\7  en.  200JO-3<aX44). 


since  the  [4,000}  3M0  contract  limit 
applies  to  the  aggregation  of  long  call 
and  short  put  positions  in  options 
covering  the  same  underlying  security. 
Similarly,  if  Customer  C  is  also  short 
[3.200]  Z200  XYZ  calls,  he  may  not  at 
the  sme  time  be  long  more  than  800  XYZ 
puts,  since  the  [4,000]  3.000  contract  limit 
applies  separately  to  the  aggregation  of 
short  call  and  long  put  positions  in 
options  covering  the  same  underlying 
security. 
.02  through  M  No  change. 

Rule  4.12    Exercise  Limits 

Except  with  the  prior  written 
permission  of  the  President  or  his 
designee,  no  member  shall  exercise,  for 
any  account  in  which  it  has  an  interest 
or  for  the  account  of  any  customer,  a 
long  position  in  any  option  contract  of  a 
class  of  options  dealt  in  on  the 
Exchange  where  such  member  or 
customer,  acting  alone  or  in  concert  with 
others,  directly  or  indirectly,  has  or  will 
have  exercised  within  any  five 
consecutive  business  days  aggregate 
long  positions  in  excess  of  3,000  or  5,500 
or  8,000  option  contracts  of  that  class  of 
options  or  such  other  number  of  option 
contracts  as  may  be  fixed  from  time  to 
time  by  the  Board  as  the  exercise  Hmit 
for  that  class  of  options.  Reasonable 
notice  shall  be  given  of  each  new 
exercise  limit  fixed  by  the  Board  by 
posting  notice  thereof  on  the  bulletin 
board  of  the  Exchange.  Limits  shall  be 
determined  in  the  maimer  described  in 
Interpretation  JOIZ  or  in  the  case  of  a 
hedged  position  Interpretation  .04  to 
Rule  4.11.  Whether  option  posticus 
should  be  aggregated  under  thia  rule 
shall  be  determined  in  the  manner 
described  in  Interpretation  Xa  to 
Exchange  Rule  4.11. 

Rule  4.13    Reports  Related  to  Position 
Umito 

(a)  Each  member  shall  file  widi  the 
Department  of  [Compliance]  Market 
Surveillance  on  each  businsee  day  a 
report,  in  such  form  as  may  be 
prescribed,  giving  the  name,  address 
and  social  security  or  tax  identification 
number  of  any  customer  who,  on  the 
previous  business  day,  held  aggregate 
long  or  short  positions  of  200  or  more 
option  contracts  of  any  single  class  of 
options  dealt  in  on  the  Exchange.  The 
report  shall  indicate  for  each  such  class 
of  option  contracts  the  number  of  option 
contracts  comprising  each  such  position 
and,  in  the  case  of  short  positions, 
whether  covered  or  uncovered. 

(b)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  Rule,  each 
member  shall  report  promptly  to  the 
Department  of  [Compliance]  Market 
Surveillance  any  instance  in  which  the 


member  has  reason  to  believe  that  a 
customer,  acting  alone  or  in  concert  with 
others,  has  exceeded  or  is  attempting  to 
exceed  the  position  limits  established 
pursuant  to  Rule  4.11. 
4.13  (c)  No  change. 

Rule  4.14    Liquidation  of  Positions 

Whenever  the  President  shall  find,  on 
the  basis  of  a  report  of  the  Department 
of  (Compliance]  Market  Surveillance  or 
otherwise,  that  a  person  or  group  of 
persons  acting  in  concert  holds  or 
controls,  or  is  obligated  in  respect  of,  an 
aggregate  position  (whether  long  or 
short)  in  all  option  contracts  of  one  or 
more  classes  or  series  dealt  in  on  the 
Exchange  in  excess  of  the  applicable 
position  limit  estabhshed  pursuant  to 
Rule  4.11,  he  may  order  all  members 
carrying  a  position  in  option  contracts  of 
such  classes  or  series  for  such  person  or 
persons  to  liquidate  such  position  as 
expeditiously  as  possible  consistent 
with  the  maintenance  of  an  orderly 
market  Whenever  such  an  order  is 
given  by  the  President  no  member  shall 
accept  any  order  to  purchase,  sell  or 
exercise  any  option  contract  for  the 
account  of  the  person  or  persons  named 
in  the  order,  unless  and  until  the 
President  expressly  approves  such 
person  or  persons  for  options 
transactions. 

n.  Self-Regulatory  Ocganizatkw's 
Statement  oi  die  Pinpoaa  of,  md 
Statutory  Basb  for.  the  ProfNtsed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

fA)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Proposed  rule  changes  are 
intended  to  update  examples  based  on 
more  recent  position  limits  and  to 
accurately  reflect  existing 
responsibilities  for  position  limits 
pursuant  to  Exchange  Rules  and 
Interpretations  and  Policies. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Securities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereunder,  in  particular,  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Exchange  Act  in 


Fodawl  Regtoter  /  Vol  54.  Na  27  /  Friday.  February  10,  1969  /  Notices 6485 

that,  among  other  things,  it  is  intended 
to  promote  iust  and  equitable  principles 
of  trade  in  general  to  protect  investor* 
and  the  public  interest 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  changes  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  EffectiveDess  of  the 
Proposed  Rule  Change  and  Tinung  for 
Cmnmission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  ig(b)(3)  of 
the  Securities  and  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  00  days  of  tiie  filing  of  audi 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
chenge  if  it  appears  to  the  Commission 
tfiat  such  action  is  necesscuy  or 
appropriate  in  the  public  interest  for  Ae 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  die 
Securities  Exchange  Act  of  1934. 

IV.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  meltipg  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Secinities  and  Exchange 
Commission.  450  Fifth  Street  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
widi  Ae  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  witUield  fitHn  die  public  in 
accordance  with  tfie  provisions  of  5 
U.S.C.  552,  ¥vill  be  available  for 
inspection  and  copying  the 
Commission's  Public  Rieference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
Copies  of  such  filing  will  cdso  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
nimiber  in  the  caption  above  and  should 
be  submitted  by  March  3, 1980. 

For  the  Conunisaion  by  tlie  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 


Dated:  Februaiy  3. 1988. 
looadiaaCKala. 
Secretary. 

[FR  Do&  88-3158  Filed  2-8-88;  8:45  am] 
eaxiNG  cooe  soi»-ov« 


(Reloaeo  No.  34-2SS22;  Fie  Na  8R-PHLX- 
••-11 

SeifAoguiatory  OrgantzaUons; 
PtMadolphia  Stock  ExchMigo,  Ine4 
HHng  and  Ordor  Granting  Tomporary 
Aecolaratod  Approval  of  Propoaod 
Rule  Ctiango  Rotating  to  Automatod 
Options  Market  Systom  PUot  Program 

On  January  19. 1988,  the  Philadelphia 
Stock  Exchange.  Inc.  ("MLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
expand  and  extend  the  Exchange's 
Automated  Options  Market  ("AUTOM") 
system  pilot  program  through  December 
31.1989. 

AUTOM  is  an  on-line  system  that 
allows  electronic  delivery  of  options 
orders  fivm  member  firms  directly  to  the 
appropriate  specialist  on  die  FHLX 
options  trading  floor,  with  electronic 
confirmation  of  order  executions. 
Because  all  orders  received  throu^ 
AUTOM  are  exposed  to  the  specialist's 
limit  order  book,  the  trading  crowd,  and 
to  at  least  one  registered  options  trader 
("ROT*).*  Ute  Exchange  believes  best 
execution  of  AUTOM  orders  is  assured. 

All  orders  entered  into  the  system  are 
executed  manually  by  the  specialist 
who.  upon  execution  of  the  order,  enters 
the  relevant  trade  information  (e^g.,  the 
number  of  contracts  executed,  the  price, 
and  the  identity  of  the  contra-broker(s) 
into  the  system.  An  execution  report 
then  is  sent  automatically  to  the  firm 
that  placed  the  order. 

In  its  rule  filing  seeking 
implementation  of  the  AUTOM  system, 
the  PHLX  noted  that  the  AUTOM 
system,  including  hardware  as  well  as 
software,  is  completely  separate  from  an 
independent  of  the  hardware  and 
software  for  PHUCs  Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  ("PACF")  system  for 
routing  and  executing  stock  orders.  The 
Exchange  stated  that  because  the 
systems  are  independent  one  system 
cannot  have  an  adverse  impact  on  the 


other  during  volume  surges  in  terms  of 
volume  handling  capabilities  or 
queuing.* 

In  Securities  Exchange  Act  Release 
No.  25540  (March  31, 1988).  53  FR  11390, 
the  Commission  approved 
implementation  of  the  AUTOM  system 
on  a  90-day  pilot  basis.  The  Commission 
approved  ttie  Exchange's  request  that 
the  pilot  include  up  to  12  equity  options, 
up  to  five  order  entry  firms,  and  up  to 
six  specialist  units.  During  the  pilot 
phase,  only  market  orders  of  five  or 
fewer  contracts  in  the  near-term 
expiration  month  were  made  eligible  for 
delivery  through  the  system  for  manual 
execution. 

In  Securities  Exchange  Act  Release 
No.  25868  (June  3a  1988),  53  FR  25563. 
the  Commission  approved  a  six-month 
extension  of  the  pilot  period,  as  well  as 
an  expansion  of  the  pilot  to  include  an 
additional  25  equity  options,  bringing  to 
37  the  total  number  of  equity  options 
eligible  for  delivery  throu^  die  AUTOM 
system. 

In  Securities  Exchange  Act  Release 
No.  26354  (December  13, 1988).  53  FR 
51185,  the  Commission  approved  a 
modification  to  the  existing  37-options 
pilot  making  all  pilot  opticMis'  strikes 
and  expiration  months  eligible  to  be 
handled  by  AUTOM  and  increasing  tlie 
eligible  order  size  for  AUTOM  to  10 
contracts.  The  Commission  also 
approved  an  extenisoin  of  the  modified 
AUTOM  pilot  until  June  30. 198a 

Hie  Exdiange  now  proposes  to 
expand  the  AUTOM  pilot  to  include  an 
additional  25  equity  options,  increasing 
to  62  the  number  of  equity  options  that 
would  be  permitted  to  be  traded  in  the 
AUTOM  pilot  The  Exchange  also 
requests  that  the  AUTOM  pilot  be 
extended  until  December  31, 1988.*  The 
Exchange  requested  accelerated 
approval  of  this  proposed  rule  change  so 
that  the  AUTOM  pilot  can  be  eiqianded 
without  disruption. 

To  date,  executed  volume  through 
AUTOM  has  been  minimai*  While 


>  15  U  S.C  TSiCbKl)  (1SS2). 

*  17  CPR  2«ai9b-«  (1088). 

*  PHLX  Rule  1083(a)  requim  an  Option*  fUtot 
Broker  to  aacettain  that  at  t«aat  on*  ROT  U  pmant 
at  the  trading  poat  prior  to  repreaentiiig  an  onkr  br 
execution. 


*  Letter  from  Michael  A.  Finnegan.  Senior  Vioa 
President  PHLX,  to  Howard  L  Kramer.  Aasiatant 
Director.  Coeuniaaion.  dated  March  22. 198S. 

*  Letter  from  William  W.  Udiinioto.  General 
Counsel.  PHLX.  to  Mary  N.  RevelL  Eiquire.  Diviaioo 
of  Market  Regulation  ("Division").  Commissioo. 
dated  January  25, 1988. 

*  In  this  regard,  the  Exchanite  does  not  fowass 
any  significant  taxing  of  the  Exchange's  i  iiwpiitar 
systems  if  the  Commission  approve*  the  expansion 
of  the  pilot  as  proposed  herein.  In  all  other  raspacta, 
the  Exchange  atands  by  its  representation* 
conveyed  in  letters  to  Howard  Kramer.  Assiitant 
Director.  Division.  Commissioa  from  Michael  A. 
Finnegan.  Senior  Vice  Pre«dent.  PHL&  dalad 
March  22  and  aa  U8S. 
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overall  transaction  volume  has  not 
appreciably  increased  in  the  expanded 
pilot  the  Exchange  is  approaching  the 
pilot's  37  options  limit  having  placed  34 
options  on  the  pilot  at  this  time.  The 
Exchange  assets  that  expanding  the 
pilot  to  include  an  additional  25  equity 
options  would  better  serve  users,  attract 
additional  interest  to  the  system,  and 
would  allow  the  PHLX  to  gain  further 
trading  experience  to  assess  AUTOM  as 
a  permanent  enhancement  In  all  other 
respects,  the  Exchange  commits  to 
operating  the  pilot  as  represented  in 
prior  rule  filings. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  ^  and  section 
llA  *  and  the  rules  and  regulations 
thereunder.  The  Commission  continues 
to  believe  that  the  development  and 
implementation  of  AUTOM  will  provide 
for  more  efficient  handling  and  reporting 
of  orders  in  PHLX  equity  options 
through  the  use  of  new  data  processing 
and  communications  techniques, 
thereby  improving  order  processing  and 
ttimaround  time.  The  Commission  also 
believes  that  the  AUTOM  system,  by 
offering  increased  order  routing 
efficiencies,  should  benefit  public 
customers  and  PHLX  member  firms  and 
customers. 

Expanding  the  existing  37  options 
AUTOM  pilot  to  permit  up  to  62  equity 
options  to  be  handled  by  AUTOM  and 
extending  the  pUot  period  for  six  months 
(i.e.,  through  ciecember  31, 1989)  should 
enable  the  Exchange  to  better  assess  the 
effectiveness  of  the  AUTOM  system. 
The  PHLX  believes  that  the  AUTOM 
system  will  be  able  to  handle  the 
Increased  volume  that  should 
accompany  expansion  of  the  pilot  to  62 
equity  options.  As  noted  above,  the 
AUTOM  system  is  completely 
Independent  firom  the  Exchange's  PACE 
system.  Therefore,  neither  AUTOM  nor 
the  PACE  system  should  impact  on  the 
other  during  periods  of  high  volume. 
Moreover,  as  noted  in  the  original  order 
approving  implementation  of  the 
AUTOM  pilot*  the  PHLX  asserts  that 
the  AUTOM  system  has  significant 
excess  order  hiandling  and  disc 
capacity.  *° 


The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  of  publication 
of  notice  of  filing  in  the  Federal  Regteter. 
llie  Commission  previously  solicited 
comment  on  the  AUTOM  pilot  program 
and  has  not  received  any  negative 
comments  on  its  operation.  Moreover, 
the  current  pilot  program  has  operated 
effectively  since  its  implementation  in 
April  1988.  Finally,  the  Commission's 
approval  is  limited  until  December  31, 
1989,  or  until  the  Commission  acts  on 
the  Exchange's  request  for  permanent 
approval  of  the  pilot  program. 

Interested  persons  are  Invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  section, 
450  Fifth  Street  NW..  Washington,  DC 
Copies  of  such  filing  also  will  be 
available  for  Inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
AU  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  3, 1989. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*'  that  the 
proposed  rule  change  is  approved  for  a 
pilot  period  ending  December  31, 1989." 


M5U3.C78f(lflS2). 

•  15  US.C.  78k-l  (19B2). 

•  ssPRiiaeo-ei. 

>•  IB  pvtleakr.  Ifa*  PHLX  infoniMd  Ih* 
CammlwfcMi  that  tha  AUTOM  tytlMi'i  of«l»r 
kandUng  aad  ditc  capacity  was  fiva  ttanaa  tha 
aatlmalad  daily  ordar  flow  for  ttia  origiiial  pilot,  and 
that  Hm  AUTOM  lystam  capacity  ooiild  ba 

I  up  to  fiva  timaa  tlMt  capacity  If  naedad. 


See  letter  from  Michael  A.  Finnegan.  Senior  Vice 
Pretidant.  PHLX  to  Howard  L  Kramer,  Aatiitanl 
Director,  Division,  Commltsion.  dated  March  30, 
ISea  Based  on  (he  Exchange's  experience  to  date 
under  the  pilot  program,  the  Commission  believea 
tliat  increasing  the  number  of  equity  options  eligible 
to  be  bandied  by  AUTOM  should  not  impact 
•dvenely  the  ability  of  AUTOM  to  handle  the 
naceasary  volume  levels. 

>>lSU.&C78a(b)(2)(l9e2). 
'   '*  The  Commission  expects  that  at  tha  conclusion 
of  tha  additional  six-month  pilot  period,  the  PHLX 
will  be  able  to  evaluate  the  pilot  and  submit  a  rule 
change  for  final  approval  with  any  appropriate 
modificationa,  or  that  the  PHLX  will  submit  a  rule 
ehanga  axlaadins  the  pilot  beyond  the  six-month 
period.  Tha  PHLX  is  authorixed  to  terminate  tha 
program  prior  to  the  end  of  the  six-month  period 
upon  due  notice  and  approval  by  the  Commtaaloa. 


For  the  CommiBsion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
looathan  G.  Kats. 
Secretary. 

Dated:  February  3, 1989. 
[PR  Doc.  86-3160  Filed  2-0-89;  8:45  am] 
BIUJNQ  COOC  M10-«1-« 


(ReL  Na  IC-16791: 81 1-46071 

GUobal  AsMt  Portfolio,  Inc^ 
Application 

February  3, 1989, 

aocncy:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  application  for  an 
order  imder  the  Investment  Company 
Act  of  1940  ("1040  Act"). 

ApplicanL-  Global  Asset  Portfolio,  Inc. 
("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f)  of  the  1940 
Act 

Summary  of  Application:  Applicant 
has  requested  an  order  declaring  that  it 
has  ceased  to  be  an  investment 
company. 

Filing  Date:  The  application  was  filed 
on  January  30, 1989. 

Hearing  or  Notification  of  Hearing:  U 
DO  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested,  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
March  2, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
Interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request  either  personally  or  by 
mail  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

AODMCSSCS:  Secretary.  SEC  450  5th     . 
Street  NW.,  Washington,  DC  20549. 
Applicant  One  North  State  Street,  9th 
Floor,  Suite  0123,  Chicago,  Illinois  60602. 

KM  ntmrnn  nhformation  contact: 

Jeremy  N.  Rubenstein,  Staff  Attorney,  at 
(202)  272-2847,  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

•UmAHNTARV  INromiATION: 

Following  is  a  sununary  of  the 
application.  The  complete  application  is 
available  for  a  fee  fnnn  either  the  SECs 


Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  a  Mar>'land 
corporation  which  registered  as  a 
closed-end  management  Investment 
company  under  the  1940  Act  on  Form  N- 
8A  on  July  8, 198&  Applicant's 
registration  statement  under  the 
Securities  Act  of  1933  on  Form  N-2,  filed 
on  Jidy  8»  1968.  was  not  declared 

.  effective.  Applicant  has  not  sold  any 
securities  of  wfaloh  it  is  the  issue,  has 
not  commenced  operations,  and  has  no 
intention  to  commence  operations. 

.     2.  Applicant  has  no  assets,  debts  or 
liablhties  which  remahi  outstanding,  is 
not  a  party  to  any  litigation  or 
administrative  proceeding,  and  is  aot 
en^iged  in  or  proposing  to  engage  in 
any  business  activities  other  tlum  those 
necessary  for  the  winding  up  (rf  its    . 
affairs.  ■•  •■' '-  %     ' 

For  the  ConuBission,  by  the  Division  of 
investment  Management,  under  delegated 
aUthbiity.  r^-'  '    •'     ■   v        • 

|oaatltairG.ICaliik 
Secretary.   ' 

(FR  Doc.  89-3161  Ptred  2-9-86: 8:45  am) 
esjUNe  coos  asis-SMi 
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"17  CFR  200JO-3(a)(12)  (1tM8>. 


L  :iiMeaeetlOil0^1<794;t11-38»1h  .j^;.'' 
MML  Btand  InvMtmMit  Cdk,  in^  ': 
'AppHcslion 

Febniaiy  3. 1989.                             --:'"  l'"" 
AOENCv:  Secuilttes  and  Bxdiange 
Commisskm  ("^C"). 
ACnesc  Notice  of  application  on  Form 
KSf^trndeT  the  Investment  Company 
Act  of  1940fthe  "1940  Act"). ^ 

Applioant  KAifL  BlendloVestment 
'    .  Company,  Inc. 

Rekvant  1940  Act  Sections:  Order 
requested  under  section  8(f). 
I  ."^■-' ;:    Summary  o/i4ppy/cof/on.'  Applicant  . 
sleeks  an  order  declaring  that  it  has    -'   . 
. :  -^ased  to  t)e  an  investment  company. 
'       filing  Date:  January  3, 1989:  amended 
January  19. 1988. 

Hearing  or  Notification  of  Hearing:  If 
iio  liearing  is  ordered,  the  application 
'    will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5-.30  p.m..  on 
February  27, 1989.  Request  a  hearing  In 
writing,  gi\ing  the  nature  of  your 
interest  the  reason  for  the  request 
either  personally  or  by  mail,  and  also 
send  it  to  the  Seoetary  of  the  SEC. 
along  with  proof  of  service  by  affidavit 
or.  for  lawyers,  by  certificate.  Request 


notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADORCSS:  Secretary.  SEC  450  5th  Street 
NW..  Washington.  DC  20549.  Applicant 
1295  State  Street.  Springfield.  MA  01111. 
FOR  FURTMEII  mFORMATION  CONTACT 
David  S.  Goldstein.  Special  Counsel 
(202)  272-3012  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258^4300). 

^plicant's  Represeatatioos 

1.  Applicant  registered  under  the  Act 
and  filed  a  Registration  Statement  on 
Form  N-1  pursuant  to  section  8(b)  of  the 
Act  on  October  27. 1983. 

2.  Applicant  registered  an  indefinite 
number  of  shares  of  beneficial  interest 
$.01  par  value,  on  Form  N-1  under  the 
Securities  Act  of  1933  on  October  27, 

-1983.  The  Applicant  filed  Pre-Effective 
Amendment  No.  1  to  its  Registration 
Statement  on  January  19, 1984.  Such 
amended  Registration  Statement 
became  effective,  and  the  Applicant 
commenced  the  Initial  publicr  offering  of 
its  shares  on  February  1. 1984. 

3.  Applicant  was  organized  as  a 
Maryland  corporation  on  October  19, 
1983.  Applicant  reorganized  as  a  series 
of  MML  Series  Investment  Fund  on 
April  is,  198S.  Applicant  was  dissolved 
under  the  laws  of  the  state  of  Maryland 
on  June  24, 1985. 

4.  On  April  dO,  1985,  Applicant 
transferred  all  assets  and  liabilities  to 
MML  Blend  Fimd  (the  "Series"),  a  series 
of  MML  Series  Investment  Fund  (the 
"Trust")  pursuant  to  an  Agreement  and 
Plan  of  Reorganization  dated  April  25, 
1985  between  Applicant  and  the  Trust 
on  behalf  of  the  Series  (the 
"Agreement")  (the  transactions 
contemplated  by  the  Agreement  herein 
referred  to  as  the  "Reorganization").  The 
Trust  a  Massachusetts  business  trust 
was  created  by  a  Declaration  of  Trust 
dated  December  19, 1984,  as  amended. 
The  Trust  adopted  the  Registration 
Statement  of  MML  Equity  Investment 
Company.  Inc.  as  its  own.  effective  April 
30,1985. 

5.  On  January  31. 1985.  the  Directors  of 
Applicant  including  a  majority  of 
directors  who  were  not  interested 
persons  of  applicant  then  present 
unanimously  approved  the  Agreement 
and  the  Reorganization  contemplated 
thereby. 

6.  At  a  meeting  of  Shareholders  of 
Applicant  held  on  April  10. 1985.  a 
majority  of  the  shareholders  present  at 


such  meeting  in  person  or  by  proxy 
approved  the  A^ement  and  the 
transactions  contemplated  thereby. 

7.  A  Proxy  Statement  dated  March  8. 
1985  was  distributed  to  Applicant's 
shareholders  of  record  ds  of  February  1, 
1985  in  cormection  with,  among  other 
things,  the  Reorganization.  The 
Applicant  filed  its  preliminary  proxy 
material  with  the  SEC  on  February  8. 
1965  and  filed  definitive  copies  of  its 
proxy  material  on  March  13, 1985. 

8.  Applicant  has  filed  with  the 
Mar>'land  State  Department  of 
Assessments  and  Taxation  Articles  of 
Transfer  dated  April  26, 1985  and 
Articles  of  Dissolution  Dated  Jtme  24. 
1985. 

9.  To  accomplish  the  reorganization. 
Applicant  transferred  all  of  its  assets 
and  liabilities  to  the  Series  in  exchange 
for  a  number  of  shares  of  beneficial 
interest  of  the  Series  equal  to  the 
number  of  shares  of  capital  stock  of 
Applicant  outstanding  immediately 
before  the  effective  time  of  the 
Reorganization.  The  Series  assumed  all 
of  the  obligations  and  liabilities  of 
AppUcant  Immediately  thereafter. 
Applicant  distributed  the  shares  of  the 
Series  received  to  its  shareholders  in 
complete  liquidation. 

Upon  completion  of  the 
Reorganization,  each  shareholder  of 
Applicant  owoied  as  many  full  and 
fractional  shares  of  the  Series,  with  the 
same  net  asset  value,  as  the  number  of 
shares  of  Applicant  owned  by  the 
shareholders  inunediately  prior  to  the 
Reorganizatioa.  Applicant  received  a 
ruling  from  the  Internal  Revenue  Service 
in  connection  with  the  tax-free  nature  of 
the  Reorganization. 

The  Agreement  authorized  Applicant 
as  sole  shareholder  of  the  Series  prior  to 
completion  of  the  Reorganization,  to 
approve  an  investment  management 
agreement  between  the  Series  and  Mass 
Mutual.  The  agreement  also  authorized 
Applicant  as  sole  shareholder  of  the 
Series  prior  to  completion  of  the 
Reorganization  to  approve  a  custodian 
agreement  between  the  Series  and 
Manufacturers  Hanover  Trust  Company, 
to  approve  the  election  of  the  Trustees 
of  the  Trust  and  to  ratify  the  selection 
of  the  Trust's  accoimtants.  Applicant 
acting  as  sole  shareholder  of  the  Series, 
took  such  action  on  April  15. 1985. 

The  Trust  established  an  account  for 
each  shareholder  containing  the 
appropriate  number  of  shares.  Such 
accounts  were  identical  in  all  respects 
to  the  accounts  maintained  by  Applicant 
for  each  shareholder. 

10.  Applicant  has  no  assets.  Applicant 
has  no  debts  or  other  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
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or  administrative  proceedings. 
Applicant  has  no  shareholders. 
Applicant  is  not  engaged  in  any 
basiness  activities. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
looathan  G.  Kats, 
Secretary. 
[FR  Doc  a»-3162  Filed  2-9-89;  8:45  am] 


No.  IC-1C7t2;  tll-Saftt] 


miL  IteiMMd  Bond  inveatmant  Cou 

Februaiy  3, 1989. 

MmtCT.  Securities  and  Exchange 

Commission  ("SEC*)- 

action:  Notice  of  application  on  Ftxm 

N-«F  under  the  Investment  Company 

Act  of  1940  (die  ^940  Act"). 

Applicant'  MML  Managed  Bond 
Investment  Company,  Inc. 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f). 

Summary  of  Af^lication:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  January  3, 1968;  amended 
January  19, 1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordeied.  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
appUcation.  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  die  SEC  by  5:30  p.m.  on 
February  27, 1969.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request 
either  personally  or  my  mail  and  also 
send  it  to  die  Secretary  of  the  SEC 
along  with  proof  of  service  by  affidavit 
or,  for  lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  die  SEC 
AOOmSMS:  Secretary,  SEC  450  5di 
Street  NW..  Washington.  DC  20549. 
Applicant  1295  State  Street  Springfield. 
MA  01111. 


ITION  contact: 

David  S.  Goldstein,  Special  Counsel 
(202)  272-3012  (Division  of  Investment 
Management). 


Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representadons 

1.  Applicant  registered  under  the  Act 
and  filed  a  Registration  Statement  on 


Form  N-1  pursuant  to  Section  8(b)4)f  the 
Act  on  June  9, 1981. 

2.  Applicant  registered  an  indefinite 
number  of  shares  of  beneficial  interest 
$.01  par  value,  on  Form  N-1  under  the 
Securities  Act  of  1833  on  Jime  9, 1961. 
The  Applicant  filed  Pre-^ective 
Amendment  No.  1  to  its  Registration 
Statement  on  November  27, 1961.  Such 
amended  Registration  Statement 
became  effective,  and  the  Applicant 
commenced  the  initial  public  offering  of 
its  shares  on  December  16, 1981. 

3.  Applicant  was  organized  as  a 
Maryland  corporation  on  April  22, 1981. 
Applicant  reorganized  as  a  series  of 
lAML  Series  Investment  Fund  on  April 
25, 1985.  Applicant  was  dissolved  wider 
the  laws  of  the  state  of  Maryland  on 
June  24. 1965. 

4.  On  April  30. 1965.  Applicant 
transferred  all  assets  and  liabilities  to 
MML  Blend  Fund  (die  "Series"),  a  series 
of  MML  series  Investment  Fund  (the 
"Tnist")  pursuant  to  an  Agreement  and 
Plan  of  Reorganiiation  dated  April  25, 
1965  between  Applicant  and  the  Trust 
on  behalf  of  the  Series  (the 
"Agreement")  (the  transactions 
contemplated  by  the  Agreement  herein 
referred  to  as  thus  "Reorganization").  The 
Trust  a  Massachusetts  business  trust 
was  created  by  a  Declaration  of  Trust 
dated  December  19, 1984,  as  amended. 
The  Trust  adopted  the  Registration 
Statement  of  MML  Equity  Investment 
Company.  Inc.  as  its  own,  effective 
April  3a  1965. 

5.  On  January  31, 1965.  the  Directors  of 
Applicant  including  a  majority  of 
directors  who  were  not  interested 
perstms  of  ^>plicant  then  present 
unanimously  approved  the  Agreement 
and  the  Reorganization  contemplated 
thereby. 

6.  At  a  meeting  of  Shareholders  of 
Applicant  held  on  April  10. 1985.  a 
majority  of  the  shareholders  present  at 
sudi  meeting  in  person  or  by  proxy 
approved  the  A^ement  and  the 
transactions  contemplated  thereby. 

7.  A  Proxy  Statement  dated  March  8, 
1965  was  distributed  to  Applicant's 
shareholders  of  record  as  of  February  1. 
1965  in  connection  with,  among  other 
things,  the  Reorganization.  The 
Applicant  filed  its  preliminary  proxy 
material  with  the  ^C  on  February  8, 
1965  and  filed  definitives  copies  of  its 
proxy  material  on  March  13, 1985. 

8.  Applicant  has  filed  vrith  the 
Maryland  State  Department  of 
Assessments  and  Taxation  Articles  of 
Transfer  dated  April  28, 1965  and 
Articles  of  Dissolution  Dated  June  24, 
1985. 

9.  To  accomplish  the  reorganization, 
^plicant  transferred  all  of  its  assets 
and  liabilities  to  the  Series  in  exchange 


for  a  number  of  shares  of  beneficial 
interest  of  the  Series  equal  to  the 
number  of  shares  of  capital  stock  of 
Applicant  outstanding  immediately 
before  the  effective  time  of  the 
Reorganization.  The  Series  assumed  all 
of  the  obligations  and  liabilities  of 
Applicant  Immediately  thereafter, 
^plicant  distributed  the  shares  of  the 
Series  received  to  its  shareholders  in 
complete  liquidation. 

Upon  completion  of  the 
Reorganization,  each  shareholder  of 
Applicant  owned  as  many  full  and 
fiactional  shares  of  the  Series,  with  the 
same  net  asset  value,  as  the  number  of 
shares  of  Applicant  owned  by  the 
shareholders  immediately  prior  to  the 
Reorganization,  ^plicant  received  a 
ruling  &x>m  the  Internal  Service  in 
connection  with  the  tax-free  nature  of 
the  Reorganization. 

The  Agreement  anthorized  Applicant 
as  sole  shareholder  of  the  Series  prior  to 
completion  of  the  Reorganization,  to 
approve  an  investment  management 
agreement  between  the  Series  and  Mass 
Mutual.  The  agreement  also  authorized 
Applicant  as  sole  shareholder  of  the 
Series  prior  to  completion  of  the 
Reorganization  to  approve  a  custodian 
agreement  between  die  Series  and 
Manufacturers  Hanover  Trust  Company 
to  approve  the  election  of  the  Trustees 
of  the  Trust  and  to  ratify  the  selection 
of  the  Trust's  accountants.  Applicant 
acting  as  sole  shareholder  of  the  Series, 
took  such  action  on  April  15, 1985. 

The  Trust  established  an  account  for 
each  shareholder  containing  the 
appropriate  number  of  shares.  Such 
accounts  were  identical  in  aU  respects 
to  the  accounts  maintained  by  Af^licant 
for  each  shareholder. 

10.  Applicant  has  no  assets.  Applicant 
has  no  debts  or  other  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  has  no  shareholders. 
Applicant  is  not  engaged  in  any 
business  activities. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Jonathan  G.  Kats. 

Secretary.  .  — 

[FR  Doc.  89-3163  Filed  2-»-89;  8:45  am] 
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MML  Money  Market  Invaatmant  Co, 
Inc.;  AppNMtlon 

February  3, 1969.  .       . 

AOCNCV:  Securities  and  Exchange 
Commission  ("SEC'). 
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action:  Notice  of  application  on  Form 
N-6F  under  the  Investment  Company 
Act  of  1940  (die  "1949  Act"). 

Applicant:  MML  MONEY  Market 
Investment  Company,  Inc. 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  January  3^1968:  amended 
January  19, 1968. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
February  27, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your    - 
interest  the  reason  for  the  request, 
eidier  personally  or  by  mail  and  also 
send  it  to  &e  Secretary  of  the  SEC 
along  with  proof  of  service  by  affidavit 
or,  for  lawyers,  by  certificate.  Request 
notification  of  die  date  of  a  hearing  by 
writing  to  the  Secretary  of  die  ^C 

Auummt.  Secretary.  ^C  450Fifdi 
Street  NW..  Washington.  DC  20549. 
Applicant  1295  State  Street  Springfield. 
MAOlllL 

MR  WIWTMW  WTOmiATION  CONTACT 
David  S.  Goldstein.  Special  Counsel 
(202)  272-3012  (Division  of  Investigation 
Management).  *,.,..-. 


Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  registered  under  the  Act 
and  filed  a  Registration  Statement  on 
Form  N-1  pursuant  to  section  8(b)  of  the 
Act  on  June  9. 1961. 
-     2.  Applicant  registered  an  indefinite 
number  of  shares  of  beneficial  interest 
$.(n  par  value,  on  Form  N-1  tmder  the 
Securities  Act  of  1933  on  June  9. 1981. 
The  Applicant  filed  Pre-Effective 
Amendment  Na  1  to  its  Registration 
Statement  on  November  27. 1981.  Such 
amended  Registration  Statement 
became  effective,  and  the  Applicant 
commenced  the  initial  public  offering  of 
its  shares  on  December  16, 1981. 

3.  Applicant  was  organized  as  a 
Maryland  corporation  on  April  22, 1^1. 
Applicant  reorganized  as  a  series  of 
MML  Series  Investment  Fund  on  April 
25. 1985.  Applicant  was  dissolved  under 
the  laws  of  the  state  of  Maryland  (Hi 
June  24. 1985. 


4.  On  April  30, 1985,  Applicant 
transferred  all  assets  and  liabilities  to 
MML  Blend  Fund  (the  "Series"),  a  series 
of  MML  series  Investment  Fund  (the 
"Trust")  Pursuant  to  an  Agreement  and 
nan  of  Reorganization  dated  April  25, 
1965  between  Applicant  and  the  Trust 
on  behalf  of  the  Series  (the 
"Agreement")  (the  transactions 
contemplated  by  the  Agreement  herein 
referred  to  as  the  "Reorganization").  The 
Trusta  Massachusetts  business  trust 
was  created  by  a  Declaration  of  Trust 
dated  Decembier  19. 1964.  as  amended. 
The  Trust  adopted  the  Registration 
Statement  of  MML  Equity  Investment 
Company.  Inc.  as  its  onvn.  effective  April 
3a  1985. 

5.  On  January  31, 1985,  the  Director*  of 
^iplicant  including  a  majority  of 
directors  who  were  not  interested  ° 
persons  of  Applicant  then  present 
unanimously  approved  the  Agreement 
and  the  Reorganization  contemplated 
thereby. 

6.  At  a  meeting  of  Shareholders  of 
Applicant  held  on  April  la  1985.  a 
majority  of  the  shareholders  present  at 
sudi  meeting  in  person  or  by  proxy 
approved  the  A^^ement  and  the 
transactions  contemplated  thereby. 

7.  A  Proxy  Statement  dated  March  8. 
1965.  was  distributed  to  Applicant's 
shar^olders  of  record  as  of  February  1. 
1965  in  connection  with,  among  other 
things,  the  Reorganization.  The 
Applicant  filed  its  preliminary  proxy 
material  with  the  SEC  on  Febniary  6, 
1965  and  filed  definitive  copies  of  its 
proxy  material  on  March  13, 1985. 

8.  Applicant  has  filed  with  die 
Maryland  State  Department  of 
Assessments  and  Taxation  Articles  of 
Transfer  dated  April  28, 1985  and 
Articles  of  Dissolution  Dated  June  24. 
1985. 

9.  To  accomplish  the  reorganization. 
Applicant  transferred  all  of  its  assets 
and  liabilities  to  the  Series  in  exdiange 
for  a  number  of  shares  of  beneficial 
interest  of  the  Series  equal  to  the 
number  of  shares  of  capital  stock  of 
^plicant  outstanding  bnmediately 
before  the  effective  time  of  the 
Reorganization.  The  Series  assumed  ail 
of  the  obligations  and  Uabilities  of 
Applicant  Immediately  thereafter. 
Applicant  distributed  die  shares  of  the 
Series  received  to  its  shareholders  in 
complete  liquidation. 

Upon  completion  of  the 
Reorganization,  each  shareholder  of 
Applicant  owned  as  many  full  and 
fractional  shares  of  the  Series,  with  the 
same  net  asset  value,  as  the  number  of 
shares  of  Applicant  owned  by  the 
shareholders  immediately  prior  to  the 
Reorganization.  Applicant  received  a 
ruling  from  the  Internal  Service  in 


connection  with  the  tax-bee  nature  of 
the  Reorganization. 

The  Agreement  authorized  Applicant 
as  sole  shareholder  of  the  Series  prior  to 
completion  of  the  Reorganization,  to 
approve  an  investment  management 
agreement  between  the  Series  and  Mass 
Mutual.  The  agreement  also  authorized 
Applicant  as  sole  shareholder  of  the 
Series  prior  to  completion  of  the 
Reoi^ganization  to  approve  a  custodian 
agreement  between  the  Series  and 
Manufacturers  Hanover  Trust  Company, 
to  approve  the  election  of  the  Trustees 
of  the  Trust  and  to  ratify  the  selection 
of  the  Trust's  accountants.  Applicant 
acting  as  sole  shareholder  of  the  Series, 
took  such  action  on  April  15. 1985. 

The  Trust  established  an  account  for 
eadi  shareholder  containing  the 
appropriate  number  of  shares.  Such 
accounts  were  identical  in  all  respects 
to  the  accounts  maintained  by  Applicant 
for  each  shareholder. 

la  Applicant  has  no  assets.  Applicant 
has  no  debts  or  other  liabdities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  has  no  shareholders. 
Applicant  is  not  engaged  in  any 
business  activities. 

For  the  Commission,  by  the  Diviaioo  of 
Investment  Management  pursuant  to 
delegated  authority, 
louthaa  G.  Katz. 
Secretory. 

[FR  Doc  80-3164  Filed  2-9-89:  8:45  am| 
muma  cox  mn-t\-m 


DEPARTMENT  OF  STATE 

(Put>Hc  Notice  CII-a/12Sai 

Oceans  and  intamational 
Environniantal  and  Scientific  Affaira 
Advisory  Committee;  Partiaty  Ctoaed 
Meeting 

The  Antarctic  Section  of  ttie  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  meet  at  10:00  a.m..  Tuesday,  March 
7. 1989.  in  Room  1207.  Department  of 
State.  22nd  and  C  Streets.  NW„ 
Washington.  DC 

At  this  meeting,  officers  responsible 
for  Antarctic  affairs  in  the  Department 
of  State  will  discuss  the  recently 
adopted  Convention  on  the  Regulation 
of  Antarctic  Mineral  Resource  activities. 
Attention  will  center  upon  issues  to  be 
addressed  in  legislation  necessary  to 
implement  the  Convention  and  in  the 
separate  protocol  on  liability  called  for 
in  the  Convention.  There  will  also  tie 
consideration  of  preparations  for  the 
Fifteendi  Antarctic  Treaty  Consulative 
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Meeting  which  will  be  held  in  Paris  in 
CX:tober,  198a  Department  officials  will 
be  prepared  to  discuss  other  key  issues 
and  problems  involving  the  Antarctic  in 
the  context  of  current  domestic  and 
international  developments.  This 
session  will  be  open  to  the  public.  The 
public  will  be  a<hnitted  to  the  session  to 
the  limits  of  seating  capacity  and  «vill  be 
given  the  opportunity  to  participate  in 
discussion  according  to  the  hutructions 
of  the  Chairman.  As  access  to  the 
Department  of  State  is  controlled, 
persons  wishing  to  attend  the  meeting 
should  enter  the  Departm«it  through  the 
Diplomatic  ("C  Street)  Entrance. 
Department  officials  will  be  at  the 
Diplomatic  Entrance  to  escort  attendees. 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  also  meet  on  Monday,  March  6,  in 
Room  1207.  Department  of  State,  2^ 
and  C  Streets,  NW.  The  purpose  of  these 
discussions  will  be  to  eliidt  views 
concerning  the  further  development  of 
United  States  policy  regarding  Antarctic 
resources,  particularly  Antarctic  mineral 
resources.  The  Fifteenth  Antarctic 
Treaty  Consulative  Meeting  will  also  be 
discussed.  The  meeting  will  include 
classified  briefings  and  examination  and 
discussion  of  classified  documents 
pursuant  to  Executive  Order  123S6.  The 
disclosure  of  classified  material  and 
revelation  of  considerations  which  go 
into  policy  development  would 
substantially  undermine  and  fivstrate 
the  U.S.  position  in  future  meetings  and 
negotiations.  Therefore,  the  meeting  will 
not  be  open  to  the  public  pursuant  to 
section  10(d]  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C  552b  (c)(1) 
and  5  U.S.C  552b  (cN9)(B). 

Requests  for  further  information  on 
the  meetings  should  be  directed  to  R. 
Tudcer  Scully  of  OES/OSP.  Room  5801, 
Department  of  State.  He  may  be  reached 
by  telephone  on  (202)  647-3262. 
Fradsftak  M.  BMBlhal. 
ChaJnaan. 
|FR  Doc  a»-3179  Filed  2-»-a8;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

AppHcationa  for  Cartiflcataa  of  Public 
Convenience  and  Neceeeity  and 
FofeiQn  Air  Cantor  Permtta  FHed  Under 
Subpart  Q  During  the  Week  Ended 
February  3,  IMS 

The  following  apphcations  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 

DeiMTtment  of  Transportation's 

Procedural  Regulations  (See  14  CFR 


302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  eadi  appUcation.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  witiiout  furUier  proceedings. 

Docket  Noj  4IBO04 

Date  Filed:  February  1. 1988. 

Due  Date  for  Answers,  Conformity 
Applications,  or  Motion  to  Modify 
Scope:  February  IS,  1989. 

Description:  Conforming  Application 
of  American  Airlines,  Inc..  pursuant  to 
Section  401  <tf  the  Act  and  Subpart  Q  of 
the  Regulations,  with  respect  to  Docket 
48051.  applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
service  l>etween  Chicago,  Illinois,  and 
Tokyo,  Japan. 

Docket  No^  40006 

Date  Filed  February  1. 1980. 

Due  Date  for  Answers,  Coafonning 
Applications,  or  Motions  to  Modify 
Scope:  March  1. 1980. 

Descripthn:  ApplicatioQ  of  Air 
Atlantic  Ltd..  pursuant  to  Section  402  of 
the  Act  and  Subpart  Q  (rf  the 
Regulations,  applies  for  issuance  (A  a 
foreign  air  carrier  permit  to  authorisa  it 
to  engage  ia  foveigB  air  transportation  of 
persons,  property  and  msH  between 
Halifax.  Nova  Scotia.  Bangor  and 
Portland.  Maine,  and  Mon^aL  Quebec. 
Phyllis  T.Kayiar. 

Chief,  Documentary  Services  Division. 
[PR  Doc  80-3188  FUed  2-0-W:  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

fuoec  Riiutiuoiion  MNMCDon 
RoQulrewienta  Submitted  to  0MB  for 


Date:  February  8,  lOeS. 

The  Department  of  Treasury  has 
submitted  the  follo%ving  public 
information  collection  requirement(s)  to 
0MB  for  review  and  cletutmce  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  9e--511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  bated.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


internal  Revenoe  Service 

OMB  Number  Neva 

Form  Number  None 

7>pe  of  Review:  New  Collection 

Title:  Focus  Group  Sesson  for  IRS 
Customer  Needs  Survey 

Description:  To  survey  taxpayers  about 
improving  existing  services,  or 
creating  new  ones  that  will  help 
facilitate  voluntary  conq>liance  of 
Income  Tax  filing.  General  taxpaying 
population  and  the  traditionally 
noncomplaint  small  business/self- 
employed  will  be  contacted. 

Respondents:  Individuals  or  households. 
Farms,  Small  businesses  or 
organizations 

Estimated  Number  (rf Respondents: 
1,000 

Estimated  Burden  Hours  Per  Response: 
5  minutes 

Frequency  of  Response:,  One  time  only 
survey 

Estimated  Total  Reporting  Burden:  445 
hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297;  Internal  Review  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderfaauf  (202) 
39S-888a  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503 

Lois  K.  HoOaad, 

Department  Reports  Management  Officer. 

(FR  Doc  80-3180  Filed  2-e-n;  8:45  am) 


Internal  Revenue  Service 

(Delegation  Order  Na  2081 

Delegetion  of  Auttiortty;  Martinaburg 
Computing  Center 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  authority. 


r.  Delegation  Order  208  is 
revised  to  delegate  to  the  Director, 
Martinaburg  Computing  Center,  certain 
authorities  with  respect  to  A-76 
activities.  The  text  of  the  delegation 
order  appears  below. 

EFFECnvt  OATC:  February  3. 1989. 

PON  PURTHER  INPOmiATION  CONTACT: 

Barbara  Bailey.  CS:P.  Room  7575  No. 
1111  Constitution  Avenne,  NW., 
Washington,  DC  20224,  telephone  202- 
566-7031  (not  a  toll-free  call). 
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(Order  Na  808  (Rev.  3)] 
Effective  date:  Z-3-80. 

Daletilki  of  Aatfwrity  in  the 

Pif onaanoe  of  CoBMniwdal  Activities 

The  authority  vested  in  the 
Commissioner  of  interaal  Revenue  by 
TDO 160-10  and  CA4B  Circular  A-7e  is 
hereby  delegated  as  follows: 

1.  Assistant  Commissioner  (Flannkig. 
Finance  and  Research)  is  authorised  to 
determine,  after  consultation  with  other 
Assistant  CcHnmissioDers.  spprcqniate 
Assistants  to  the  CommissioBer  and  the 
Chief  Counsel,  which  IRS  activities  are 
onnmercial  activities  as  defined  by 
OMB  Circolar  A-TO,  recommendfaig  for 
tfw  Connnissioner's  decision  only  mose 
activities  wliich  in  the  Judgment  of  Aa 
Assistant  Canamissi<mer  are  of  sach 
large  and  servioewide  significance  &at 
the  Commissioner's  invotvement  is 
necassaiy. 

2.  TIm  aadiority  to  (a)  certify  Ae  Most 
Efficient  Organization  (MEO).  (b)  *i8D 
die  final  result  at  tiie  A-7B  cost 
con^MfisoB  review,  (c)  dedde  A— 7B 
eppeals  concerning  fbe  award  of 
contracts  subsequent  to  formal  A-TO 
cost  conqMrisoos.  and  (d)  decide  that  a 
coatract  for  a  oonmercial  activity 
should  be  awarded  witiiout  going 
tfirou^  a  formal  A-TO  cost  ocwiparisan 
review  is  hereby  delegated  to  this 
foUowiag  ofBGials: 

a.  Asatetants  to  tfw  Ccmunissianer. 

b.  Assistant  to  tiie  Senior  Deputy 
Commissioner. 

c.  Deputy  Chief  CounseL 

d.  Assistant  Commissioners. 

e.  Assistant  Regional  Commissianers. 

f.  R^onal  inspectors. 

g.  Regional  CtMinseL 
h.  District  IXrectors. 

L  Service  Center  Directors, 
j.  Director.  Martinsburg  Computing 
Center. 


3.  The  authority  to  decide  A-76 
appeals  concerning  a  decisions  to  awaid 
a  contract  for  a  commercial  activity 
without  performing  an  A-7e  cost 
comparison  review  is  delegated  to 
Regional  Commissionen  or,  in  the  case 
of  National  Office  activities,  the  Deputy 
Commissioner  or  Qiief  Counsel  for 
those  activities  over  whidi  they  have 
supervision  or  controL 

4.  The  authorities  in  paragrai^  1, 2 
and  3  above  may  not  be  redelegated. 

5.  Delegation  Order  No.  206.  (Rev.  2) 
Effective  October  31, 1967  is  superseded. 

Approved:  January  24, 1980L 
|olBiL.Wedkic|rn 
Deputy  Commissimter,  Pkuuuag  atd 
Resources. 

(FR  Doc  80-^201  nied  2-0-80  845  am] 
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PrhMcy  Act  of  1974;  Technicai 
Mnenomen^  iqfaien  ot  neooros 
Notice.  Tf  aaauryAJSSS  JOffT 

AOgNCVt  Secret  Service.  Department  of 
the  Treasuiy. 

action:  Technical  Amendment.  Privacy 
Act  of  1974.  System  of  Records  Notice, 
Treasury  AJSSSJPy. 

SWNMAliv:  This  notice  makes  a  technical 
amendment  to  tfie  Department  of  the 
Treasury's  Privacy  Act  of  1974  System 
of  RecOTds  Notice,  last  published  53  FR 
6252  (March  1. 1968).  Specifically,  this 
notice  would  amend  the  section  of 
Treasury AJSSS  .007,  entitled  "Systems 
Exempted  From  Certain  Provisions  of 
the  Act."  and  published  at  53  FR  6485. 
by  striking  section  tcKzr  from  the  list 
of  sections  set  out  under  diis  title. 

KfPtCllva  OATC  February  la  1989. 


John  J.  Kelleher,  Chief  Counsel  United 
States  Secret  Service,  1800  G  Street 
NW.,  Washington,  DC  20223,  telq>hone 
(202)  535-6771. 


In 

aooordance  with  tlw  requirements  of  the 
Privacy  Act  of  1974  (hereinafter  the 
Privacy  Act),  S  U.S.C  552a(eX4),  on 
Mardi  1, 1986,  Ae  United  States  Secret 
Service,  Department  of  the  Treasury, 
published  in  the  Federal  Regi^  an 
updated  Privacy  Act  System  of  Records 
Notice,  53  FR  6252,  at  6477-87  (March  1, 
1988).  As  published  in  the  Fedaral 
RagMar.  TreasoryAJSSS  jOQ7.  Protection 
Inf ormatifla  Systeas.  contains  an 
editorial  etror.  Specifically.  Treasury/ 
USSS  .007.  at  S3  FR  648S.  inadvertently 
lists  an  exemption  from  sectian  (c)(2)  of 
the  Privacy  Act  Tins  Jfotioe  woold 
aaiend  die  portion  of  lysasaryAJSSS 
4)07.  entided  "Systeau  Exempted  Fhmi 
Certam  ftovisiaas  of  the  Act."  end 
published  et  63  FR  6485,  by  strUm^ 
section  1cK2)"  from  the  sections  listed. 

Date  Fsbnanr  S.  1888. 
PE.1 


AsMteteBt  Secretary  of  the  Tieetury 
(Management). 

For  die  reasons  set  oat  in  tlie 
preamUe.  tiie  sectian  of  IVeasaryAJSSS 
AT  entitled  "SystsBBS  Baaaiplsd  Phn 
Certain  Provirioos  of  Ae  Act"  is 
amfndfd  to  read  as  foUowK 


Pwvirfansef  AeAct 

TUs  system  is  exempt  from  5  USXi. 
552a  (c)(3).  (cK4).  (d).  (e)(3).  (e)(4MG). 
(e)(4)(H).  (e)(4)(I).  (e)(5).  (e)(8).  (0  and  (g) 
of  tiie  Privacy  Act  pursuant  to  5  U.S.C 
S52a  (i)  and  (k). 
(FR  Doc  80-3181  Filed  2-e-a8(  8)45  an] 


6472 


Sunshlm  Act  Meetings 


Fadaral  Registor 

Vol  54.  No.  27 

Friday.  February  la  1989 


TN>  MCVon 


o(  Ih*  FEDERAL  REGISTER 
of  m— Mngt  puWMwd 
urwter  ttw  tiovwnnwnl  in  tw  SunaNn* 
Act  (pub.  L  »4-409)  5  uaC  552M«K3>. 


Agency  Meeting 

Punuant  to  the  provisions  of  the 
'tiovenunent  In  the  Sunshine  Act"  (8 
U.S.C  SS2b).  notice  Is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  wiH 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  February  14. 1960.  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  we  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance  for  a  United  States  branch  of 
a  foreign  bank. 

Hang  Sang  Bank  Limited.  Hong  Kong,  for 
Federal  deposit  insurance  of  deposiU 
received  at  and  recorded  for  the  accounU  of 
iU  propoaed  United  State*  branch  to  be 
located  at  288-270  Canal  Street  New  York 
aty  (Manhattan).  New  York. 

Memorandum  and  resolution  re: 
Proposed  amendments  to  the 
Corporation's  system  of  records,  entitled 
"Attorney— Legal  Intern  AppUcant 
System."  which  amendments  would 
update  the  content  use.  retrievability. 
and  retention  categories  of  this  system 
of  records,  and  would  clarify  existing 
notification  procedures. 

Memorandum  and  resolution  re: 
Contract  for  the  FDIC  Loose  Leaf 
Reporting  Service. 

Memorandum  regarding  a 
professional  services  contract 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Discussion  Agenda: 

Meoioranduni  regarding  the  Corporation's 
proposed  budget  for  1988. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sbi  Qoor  of  the  FDIC 
Building  located  at  550— 17th  Street 
NW..  Washington.  DC     ' 


Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated  February  7, 1988. 
Federal  Deposit  Insurance  Corporation.         ^ 
Hoyle  L.  Rofainsea 
Executivt  Secretary. 
|FR  Doc.  8»-d292  Filed  2-6-88: 12:30  pm] 
aaxMO  cooc  s»M-st-M 


CONMMATION 

Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday.  February  14, 
1969,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursaunt  to  sections 
552b(c)(2),  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  Title  5. 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
request  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of'insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  offices, 
doctors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
an  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  twnks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(e).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (S 
UAC.  552b(c)(6).  (c)(8).  and  (cK9)(AMii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
ageiMla  without  further  public  notice  if  it 
becomes  Ukely  that  substantive  discussion  of 
those  matters  %vill  occur  at  the  meeting: 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

EDP  Audit  Report  re: 


Legal  Case  Management  System  (Memo 
dated  November  1. 1988) 
Audit  Report  re: 
Bossier  Qty  Consolidated  Office.  Cost 
Center^— 106.  (Memo  dated  November  1& 
1988) 
Audit  Report  re: 
Oklahoma  Qty  Consolidated  Office.  Cost 
Canter—Mn  (Memo  dated  November  18b-- 
1988) 
EDP  Audit  Report  re:  -    - 

Midland  Consolidated  OfRce.  Cost 
.,.     Center — 402  (Memo  dated  December  2,  ': ., 

1988) 
EDP  Audit  Report  re:  ,.»    . 

FIS/AP  Audit  (Memo  dated  December  2.     ; 
1988) 
Audit  Report  re: 
Union  Bank  and  Trust  Bartlesville, 
Oklahoma  (2843)  (Memo  dated  December 
14. 1888) 
Audit  Report  re: 
Houston  Consolidated  OfBce.  Cost 
Center— 105  (Memo  dated  January  19. 
1988) 
Discussion  Agenda: 
Applications  for  consent  to  merge  and 
establish  three  branches: 

New  State  Bank  of  ISJ^l  Minneapolis, 
Minnesota,  a  proposed  new  bank  in 
organization,  for  the  Corporation's  consent  to 
merge,  under  its  charter  and  title,  with 
Farmer's  State  Bank  of  Lyie.  Lyie.  Minnesota, 
and  State  Bank  of  Rose  Creek.  Rose  Creek. ' 
Minnesota,  and  for  consent  to  estabUsh  the 
one  office  of  Farmer's  State  Bank  of  Lyie  and 
the  two  ofTices  of  Slate  Bank  of  Rose  Creek 
as  branches  of  the  resultant  bank. 

Applications  for  consent  to  purchase 
assets  and  assume  liabilities  and 
establish  branches: 

Security  State  Bank  of  Albert  Lea.  Albert 
Lea.  Minnesota,  an  insured  state  nonmcmber 
bank,  for  the  Corporation's  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  Austin, 
Minnesota,  branch  of  New  State  Bank  of 
ISBM.  Minneapolis,  Minnesota,  and  for 
consent  to  establish  that  branch  as  a  branch 
of  Security  State  Bank  of  Albert  Lea. 

Farmers  State  Bank  of  Adams.  Minnesota. 
Adams,  Minnesota,  an  insured  state 
nonmember  bank,  for  the  Corporation's 
consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits  made  in 
the  Rose  Creek.  Minnesota,  branch  of  New 
State  Bank  of  ISBM.  Minneapolis.  Minnesota, 
and  for  consent  to  estab! 'h  that  branch  as  a 
branch  of  Farmers  State  Bank  of  Adams. 

Applications  for  Federal  deposit 
insurance  and  for  consent  to  purchase 
assets  and  assume  liabilities: 

Bank  of  Lyie.  Lyie,  Minnesota,  a  proposed 
new  bank  in  organization,  for  Federal  deposit 
insurance  and  for  consent  to  purchase  certain 
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assets  of  and  to  assume  the  liability  to  pay 
deposits  made  In  the  Lyie,  Minnesota,  branch 
of  New  State  Bank  of  ISBM  Minneapolis. 
Minnesota. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  47,285  (Amendment) 
Maze  Consolidated  Office,  Kansas  City, 
Missouri 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisons  of  subsections  (c)(2)  and  (c)(e)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(2),  and  (c)(6)). 

Matters  relating  to  the  possible 
closing  of  certain  instired  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8),  (c)(0)(A)(ii), 
and  (cK9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.a  552b(c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Sti«et 
NW.,  Washington.  DC 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  February  7, 1989. 
Federal  Deposit  Insurance  Corporation. 
Ho^  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  89-3293  FUed  2-8-89;  12:39  pm] 

MJJNQ  COOC  STM-OVM 

FEOCRAI.  ENCMV  REOULATOMV 


Meeting 
February  8. 1988. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Simshine  Act  (Pub.  L 
No.  94-4100),  5  U.S.C  552b: 
rmt  AND  DATI:  February  15, 1989, 
(Approximately  2.-00  p.m.  following 
Regular  Open  Meeting). 
PLACC  825  North  Capitol  Street  NE.. 
Room  9306.  Washington.  DC  20426. 
tTATUS:  Qosed. 

MAmnS  TO  BC  CONSIOEREOC 

(1)  Docket  No.  B-73ia  Wolvering  Power 
Corporation. 

(2)  Project  Na  4900-001,  Trafalgar  Powrer, 
Inc. 


(3)  Project  No.  264a  Flambeau  Paper 
Corporation. 

(4)  Project  Na  7477,  Bart  Dam  Asaodates. 

CONTACT  PBWON  FOH  RNITHDI 

mRMMATMN:  Lois  D.  Cashell,  Secretary, 

Telephone  (202)  357-840a 

LotoaCashaB. 

Secretary. 

pit  Doc.  3307  Filed  2-»-«8;  3:40  pm) 

■NjjNia  coos  sny-sM* 

nOCfUU.  MAMTMIC  COMMI8SKM 

TMK  AND  PLACC  10:30  aJiL— FelMuaiy 
15, 1989. 

PLACC  Hearing  Room  One— 1100  L 
Street  NW.,  Washington,  DC  20573- 
0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIOEIICO: 

Portion  Open  to  the  Public 

1.  Docket  No.  88-1&— Proposed  Rule  on 
Effective  Date  of  Tariff  Changes—    . 
Consideration  of  Comments. 

Portion  Closed  to  the  Public 

1.  Docket  No.  87-19— Atlantis  Line,  Ltd.  v. 
American  President  Lines,  Ltd.— Petition  for 
Reconsideration. 

2.  Docket  No.  87-fr— Actions  to  Adjust  or 
Meet  Conditions  Unfavorable  to  Shipping  in 
the  United  States/Peru  Trade 

CONTACT  PERSON  FOR  MORE 

mPORMATiON:  Joseph  C  Polking. 

Secretary,  (202)  523-5725. 

loaeph  C  Polking. 

Secretary. 

(FR  Doc  80-3191  FUed  2-8-89: 12:39  pm) 

saxste  CODE  STso-evM 


Federal  Reserve  System,  Washington,  DC 
20551. 


FEDERAL 
GOVERNORS 


RESERVE  SYSTEM  BOARD  OF 


I  AND  date:  lOKX)  a.m.,  Wednesday, 
February  15, 1989. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  considered: 

1.  Publication  for  comment  of  proposals 
regarding  finality  accorded  automated 
clearing  house  (ACH)  credit  and  debit 
transactions  processed  by  Federal  Reserve 
Banks.  (Proposed  earlier  for  public  comment 
Docket  No.  R-0515-C) 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 


CONTACT  PERSON  FOR  I 
IWORMATNM:  Mr.  )oseph  R.  Coyne. 
Assistant  to  tiie  Board;  (202)  452-3204. 

Date:  February  a  1969. 
l«iaifor|.)abBsoii, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-3251  Filed  2-8-80;  1121  am) 


Governors. 


Board  (tf 


)  date:  Approximately  10:30 
ajn.,  Wednesday,  February  15, 1989, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTBIS  TO  BE  CONSIDBIED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  tiie  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  February  a  1988. 
leanifer  )■  fohnswi, 
Associate  Secretary  of  the  Board 
(FR  Doc  89-3252  Filed  2-8-88;  11:21  am] 
SNiJM  cow  •21S.S1-M 

WITERSTATE  COMMERCE  C0MMI81I0N 


i  AND  DATE:  10:00  a  jn.,  Friday. 
February  17, 1989. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  ft 
Constitution  Avenue,  NW..  Washington, 
DC  20423. 

STATUS:  Open  Special  Conference. 

PURPOSE:  The  purpose  of  the  conference 
is  for  the  Commission  to  discuss  among 
themselves,  and  to  vote  on.  the  agenda 
item.  Although  the  conference  is  open 
for  the  public  observation,  no  public 
participation  is  permitted. 

MATTERS  TO  BE  discussed: 

Finance  Docket  No.  27590  (Sob-No.  1) 
Trailer  Train  Company,  EtAl.  —  Pooling  of 
Car  Service  With  Respect  to  Flotcars 
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CONTACT  I 

IFOWMATIOW;  Alvin  H.  Brown.  Office  of 

GovMTunent  and  Public  Affairs. 

Telephone:  (202)  275-72S2. 

NantalLMoGM. 

Secretary. 

(FK  Doc  a»-317S  Filed  2-7-80;  l:3e  pml 


I  AND  IXCHANM  ( 

Agency  Meeting 

"MDMAL  NMKm"  CITATION  O^ 
MMVIOUt  ANNOUNCnmr.  (54  PR  5301 
February  2. 19801 


•TATUC:  Closed  meeting. 

PLACe  450  Fifth  Street.  N.W.. 
Washington.  D.C 

DAT!  MUVtOUtLV  ANNOUNCIO:  Friday. 
January  27. 1989. 

CMANOtt  M  TNI  MnTmo:  Additional 
items. 

The  following  additional  items  will  be 
considered  at  a  closed  meeting 
scheduled  for  Tuesday.  February  7, 1988. 
at  2:30  pjnu 

Settlement  of  injunctive  action. 
Fonnal  orders  of  investigation. 


Commissioner  Fleischman.  as  duty 
officer,  determined  that  Conunission 
business  required  the  above  changes. 

At  times  dianges  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Karen 
Burgess  at  (202)  272-200a 
lonathan  G.  Katz. 
Secretary. 
February  6. 1968. 

(FR  Doc  88-3301  Filed  2-8-68: 1:14  pm] 
MUMta  coot  mntt  m 
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Corrections 


FwlanI  Register 

Vol.  64.  No.  27 

Friday.  February  10.  1960 


This  sectior  of 


ItW  f=EOERAL  REGISTER 
conedions  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepsred  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  correctiorts  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
docuffterH  categories  elsewt^ere  in  the 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rooG  sno  0019  acrimnsu  ■ihni 

21  CFR  Part  179 

(DodMl  No*.  ilNHMKM  and  •4F-0230) 

■iMMiiion  ■mw  rrOQiiciiotv 
ProcMskiQi  And  HwidhiQof  Food 

Correction 

In  rule  document  88-29885  beginning 
on  page  53176  in  the  issue  of  Friday, 


December  30, 1968,  make  ttie  following 
correction: 

On  page  53208.  in  the  second  column, 
in  the  last  line.  "January  30. 1988" 
should  read  "January  30, 1980". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Adniinistnrtloo 

noriMii  nuuiaiuiiea»  hic;  wimoraww 
of  Approval  of  NADA'S 

Correction 

In  notice  document  89.634  appearing 
on  page  1241  in  the  issue  of  Thursday, 
January  12, 1989,  make  the  following 
correction: 

In  the  third  column,  in  the  first 
complete  paragraph,  in  the  fiM  line, 
"520.480(b)(1)''  should  read 
"52a580(b)(l)". 


DEPARTMENT  OF  TRANSPORTATION 

Offico  Of  ttM  Socretary 

14CFRPart399 

[OST  Dodwt  Na  45884;  Nolloe  iA-II 

Statatnant  of  Enforcamant  Foley  on 


Correction 

In  proposed  rule  document  89-2578 
appearing  on  page  5497  in  the  issue  of 
Friday.  February  3. 1989,  make  the 
following  correction: 

In  the  second  column,  under 
SUMMARV.  in  the  third  line.  "88-5 "  should 
read  "88-15". 

SaXSMToOOE  ISSMM) 


BEST  COPY  AVAILABLE 


WW  •*■»••>     *        -  ,J-*^-'»---*r>  V     ••.,«.»■•    t     '^    » 


Friday 

Mmnry  10,  1969 


Part  II 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

25  CFR  Part  2 

Office  of  Hearings  and  Appeals 


43  CFR  Part  4 

Appeals  From  Administrative  Actions, 
and  Department  Hearings  and  Appeals 
Procedures;  Final  Rule 


'>lA.:'.'^://^ 
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MPARTMENT  OF  THE  INTERIOR 
■uravi  Of  mcnBii  Ansra 
2SCFRPlrt2 

Appeals  From  Administrative  Acliora 

Novembtr  28. 1988. 

AMNCV:  Bureau  of  Indian  Affairs. 

Interior. 

action:  nnal  rule. 


:  The  final  rule  revises  the 
Bureau  of  Indian  Affairs  (BIA)  rules 
governing  the  appeals  process  used  for 
requesting  review  of  actions  by  BIA 
officials  which  adversely  affect  an 
appellant. 
WlCnvi  IMTC  March  13. 1969. 


ATWN  COMTACR 

Anne  Bolton.  Management  Analyst. 
Division  of  Personnel  Management. 
Bureau  of  Indian  Affairs.  Room  320. 
Interior  South.  1951  Constitution.  NW.. 
Washington.  DC  20245.  telephone 
number  (202)  343-4680. 
'ANY 


Audiority  to  issue  rules  and  regulations 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C  301  and  sections  463  and  465 
of  the  revised  Statutes  (25  U.S.C  2  and 
9).  This  final  nile  is  published  in 
exercise  of  rulemaking  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  206  DM  8.  The  BIA 
published  a  proposed  rale  on  November 
6. 1987  (52  PR  48006).  ofliBring  the  public 
an  app^tunity  to  comment  on  appeals 
frcMn  administrative  actions. 

This  rule  does  not  contain  collections 
of  information  which  require  the 
approval  of  the  Office  of  Maaagement 
and  Budget  under  44  U.S.C  3501  at  se?. 

The  final  rule  is  published  as 
previously  titled.  Appeals  from 
Administrative  Actions.  This  revision 
eliminates  Central  Office  action  on 
many  of  the  appeals  which  originate  in 
the  field.  Most  appeals  will  be  sent 
directly  to  the  Interior  Board  of  Indian 
Appeals  (IBIA)  boa  the  fidd. 

Comments  were  received  from  sixteen 
sources  including  Indian  tribes,  tribal 
attorneys,  government  soUdton  and 
Bureau  officials.  The  following  para- 
graphs summarize  the  comments  and 
suggestions  received  and  actions  taken. 


Section  2J:  One  commenter  tinpnstnri 
that  the  deiUtkos  of  "appeal"  ta 
proposed  |  2.2  be  amended  to  iadode 
the  words  "or  the  inaction"  aftn  Ike 
word  "action".  This  change  has  been 
made  to  reflect  the  intent  of  the 
regulation  that  either  an  action  or  an 
inaction  may  be  subject  to  appeal  The 
words  "is  in  error"  have  been  added  to 
the  definition  of  "statement  of  raasoas" 
as  recommended  by  another  commenter. 

Section  2.3  One  commenter 
recommended  that  in  i  2.3(a)  the  words 
"may  be"  replace  "are  or  will  be"  to 
clarify  that  appellants  do  not  have  to 
prove  that  they  are  adversely  allacled. 
only  to  allege  it  This  comment  is 
accepted. 

One  commenter  noted  that,  uader  the 
National  Environmental  Pottcy  Act. 
environmental  matters  may  be  appealed 
to  the  Federal  courts  without  first  gofaig 
through  the  Bureau  appeals  process. 
Subseclion  2.3(b)  makes  the  appeal 
procedures  in  Part  2  inapplicable  where 
another  regulaticm  or  a  Federal  statute 
provides  a  different  procedure. 
Therefore,  no  change  is  necessary. 

Section  Z4:  A  new  |  2.4(d)  has  been 
added  providing  that  a  Deputy  to  the 
Assistant  Secretary — Indian  ASsits  may 
issue  a  dadsion  hi  an  appeal  if  that 
responsibility  has  been  assigned  to  him/ 
her  by  the  Assistant  Secretary — Indian 
Affairs  pursuant  to  |  2.20(c).  See  the 
discussion  under  |  2.20. 

Section  Z4(eJ  (proposed  i  2.4(d))  has 
been  revised  to  provide  that  the  ialerior 
Board  of  Indian  Appeals  will  hear 
appeals  from  decisions  of  a  Deputy  to 
the  Assistant  Secretary — Indian  AJElBirs 
made  pursuant  to  an  assignment  of 
responsibffity  under  i  Z20{c).  TUs 
subsection  has  been  further  revissd  to 
delete  the  authority  of  the  Board  to  hear 
appeals  from  decisions  of  the  Deputy  to 
the  Assistant  Secretary — Indian  AfMrs/ 
Director  (Indian  Education  Prognais). 
Appeals  from  dedsions  of  this  offidal 
will  be  made  to  the  Assistant 
Secretary — Indian  Affairs  for  the 
reasons  discussed  under  t  2.20(g). 

Section  2.5:  &x  comments  ware 
received  on  this  section.  Three 
commenters  wsrs  concerned  thst 
indigent  appellants  might  not  be  able  to 
post  an  appeal  bond  if  required  to  do  so. 
Two  commenters  were  concerned  that 


collateral  proceedings  would  delay 
proceedings  in  the  appeal  One 
suggested  that  an  interlocutory  appeal 
procedure  be  set  out  After  thorough 
consideration  of  these  comments,  it  has 
been  dedded  that  the  bond  provision  is 
necessary  for  the  protection  of  Indians 
snd  should  be  retained.  The  Bureau  and 
die  Interior  Board  of  Indian  Appeals 
have  had  bond  provisions  in  their 
appeal  regulations  since  1960  and  1975, 
respectively.  These  provisions  have 
been  implemented  without  undue 
hardship  to  appellants. 

A  new  f  2.5(c)  has  been  added  to 
make  dear  that  die-dedding  offidal 
most  give  notice  when  he/she  issues  a 
dedsioB  requiring  a  bond  or  denying  a 
request  that  a  bond  be  required. 
Although  no  spedfic  interlocutory 
appeal  provisions  are  induded  in  §  2.5, 
aggrieved  parties  may  appeal  bom  these 
decisions. 

Section  Z&  One  commenter  believed 
that  proposed  S  2.6(a),  which  stated  that 
a  dedsion  of  the  Assistant  Secretary  is 
final  for  the  Department  and  effective 
immediately  unless  the  Assistant 
Secretary  provides  otherwise,  did  not 
clearly  indicate  how  the  Assistant 
Secretary  would  provide  otherwise.  This 
sidwection.  now  i  2.6(c),  has  been 
revised  to  state  that  such  a  provision 
must  appear  in  the  decision  itself. 

A  new  provision  at  S  2.6(b)  darifies 
that  a  decision  made  by  a  BIA  ofHcial 
beooflses  final  when  the  time  for  filing  a 
notice  of  appeal  has  expired  and  no 
notice  of  appeal  has  been  filed. 

Section  2.7:  Two  commenters  noted 
thst  the  term  "effective  notice"  in 
proposed  i  2.7(b)  was  not  defined. 
Section  2.7tb)  has  been  reworded  to 
state  that  time  to  file  an  appeal  does  not 
begin  to  run  until  notice  has  been  given 
in  accordance  with  i  2.7(c).  which  sets 
oat  the  information  concerning  appeal 
procedures  which  must  be  contained  in 
the  notice  of  a  decision. 

Two  commenters  objected  to  the 
warding  of  proposed  §  2.7(c)  because  it 
did  not  clearly  identify  which  decisions 
were  appealable  and  which  were  not 
Two  commenters  suggested  that  the 
subsection  be  revised  to  identify  more 
specifically  the  information  regarding 
appeal  procedures  which  is  required  to 
be  induded  in  BLA  dedsions.  The 
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subsection  has  been  reworded  to  make 
dear  that  only  dedsicms  which  an  final 
for  the  Department  pursuant  to  f  2.6(c) 
are  not  administratively  a|q>ealable  and 
to  state  more  spedficaUy  tlw  appeal 
information  to  be  indudled  in  decisions. 

Section  ZSt  The  comments  genersDy 
fsvored  this  provision,  which  sets  out  a 
procedure  for  appealing  from  inaction  of 
a  BIA  offidal  Three  oommentos 
recommended  that  a  time  limit  be  set  for 
the  "reasonable  later  date"  for  making  a 
dedsion  which  1 18(b)  requhes  s  BIA 
official  to  establish,  i  2JlHb)  hss  bem 
revised  to  provide  dist  the  date  must  be 
no  later  than  60  days  from  die  date  of 
die  request  for  a  decision. 

Proposed  i|  241  (aX3)  and  (b).  2.9(a). 
and  Z10(a)  induded  new  iHOvisioos  fonr 
student  sppeals  pertaining  to  esqiulsions 
and  suspensions.  These  have  been 
deleted  from  the  final  rule  in  otder  to 
preserve  die  status  quo  of  re^ilatitMis 
oonoeniing  Indisn  education,  as 
required  Iqr  1 5106  of  the  Indian 
Education  Amendments  of  1968. 102 
Stat  367. 

Section  Z9:  Four  commenters 
recommended  that  the  time  for  an 
appellant  to  file  a  notice  of  appeal 
should  begin  to  be  counted  from  the 
date  that  the  appellant  received  Ota 
notice  of  administrafive  action  ra^er 
than  the  date  that  it  was  maUed.  Also, 
four  comments  on  this  section  and  1 2.13 
recommended  that  appeal  docummts 
submitted  by  die  sppdlant  should  be 
considered  filed  when  they  were  mailed, 
rather  than  wdien  they  were  received  by 
die  decisionmaker.  Section  2J(a),  and 
corresponding  provisions  throughout  die 
regulation,  have  been  revised  to 
inonporate  each  recommendation  in  its 
entirety. 

One  commenter  objected  to  the 
omission  from  die  inoposed  regulations 
of  the  present  requirement  diet  BLA 
offidais  render  assistance  to  appellant 
Indians  and  Indian  tribes  not 
represented  by  counsel  This  provision 
has  been  reinstated  in  a  new  1 2J(b). 

Section  2.9(cM5).  i  2.10  (a)  and  (b). 
and  1 2.11(b)  have  been  reworded  and 
expanded  to  clarify  the  original  intent  as 
suggested  by  sevml  comments 
received. 

One  commenter  objected  to  the 
requirement  for  labeling  of  envelopes  in 
§  2J(c)(3).  1 2.10(dN2)  and  1 2.11(eK2)  as 
being  sup^fhious.  Ai^ieal  documents 
are  not  always  self-evident  The  fnirpose 
of  identifying  the  contents  on  the 
envelope  is  to  speed  processing.  Failure 
to  indude  this  on  the  envelope, 
howevw.  is  not  grounds  for  summary 


Section  ZIO:  One  commenter  stated 
that  failure  to  conform  to  the  formal 
requirements  for  a  statement  of  reasons 


described  fai  this  section  should  not  be 
grounds  for  summary  dismissal  imder 
1 2.17.  The  revision  of  i  2.17  discussed 
below  responds  to  this  comment 

Section  Z13:  One  commenter 
questioned  whether  i  2.13(c).  concerning 
misdirected  appeal  documents,  induded 
notices  of  sppeial  This  subsection  has 
been  revised  to  make  dear  that  a  BIA 
official  wiD  allow  late  filing  of  a 
misdirected  notice  tA  appeal  where  the 
offidal  determines  that  die  misdirectiim 
is  the  fault  of  the  government 

Other  revisions  to  1 2.13  are  discussed 
under  12.9. 

Section  Zi7;  One  ccmunenter 
recommended  adding  failure  to  file  a 
timely  notice  of  appeal  to  the  grounds 
tat  summary  dismissal  This  section  has 
been  revised  to  incorporate  the 
provision,  also  set  out  in  i  2.9(a).  which 
requires  tlie  dismissal  of  an  aiqieal 
wdien  the  notice  of  appeal  is  not  timely 
filed. 

Two  commenters  recommended 
revisicnis  concerning  Ae  provision  in 
proposed  §  2.17  that  permitted  summary 
dismissal  lot  failure  to  file  a  statement 
of  reasons.  In  response  to  these 
comments,  this  section  has  been  revised 
to  allow  summary  dismissal  only  where 
the  reasons  for  the  aiqieal  cannot  be 
determined  from  the  appeal  documents 
taken  as  a  whole  and  only  after  the 
appellant  has  been  given  an  opportunity 
to  amend  his/her  appeal  documents. 

Section  ZIO:  Two  commenters 
suggested  that  1 2.19(a)  be  revised  to 
identify  more  spedficaUy  the 
infofmati(m  regarding  appeals 
ixocedores,  in  particular  the  30-day  time 
limit  for  filing  a  notice  of  appeal 
required  to  be  induded  in  decisions  by 
BIA  officials.  This  section  has  been 
revised  to  incorporate  these  suggestions. 

One  commenter  recommended  diet  a 
specific  {wovision  be  induded  allowing 
appeal  to  the  next  level  when  a  BIA 
offidal  fails  to  issue  a  dedsion  within 
the  time  allowed.  When  an  appeal  level 
is  skipped,  the  administrative  record 
may  not  be  properiy  devdoped.  making 
effective  consideration  of  the  appeal  at 
a  high«'  level  difficult  Further,  die 
opporlunify  to  resolve  the  appeal  at  the 
lower  level  is  foregone.  For  these 
reasons,  this  comment  is  not  accepted. 
BIA  offidais  are  expeded  to  issue 
dedsions  in  accordance  with  the  time 
deadlines  in  these  regulations. 

Section  2.20:  Three  commenters  either 
objected  to  the  indusion  of  the 
Assistant  Secretary — Indian  Affairs  in 
the  appeal  process  or  recommended  that 
the  Auistant  Secretary's  dedsions  be 
subjed  to  review  by  the  Interior  Board 
of  Indian  Appeals  (IBIA).  One 
commenter  recommended  that 
appellants  be  allowed  to  choose 


iN^dier  to  appeal  to  the  Assistant 
Secretary  or  the  IBIA.  Another 
suggested  that  some  appellants  mi^t 
seek  to  have  the  Assistant  Secretary 
assume  jurisdiction  over  dieir  sppeals 
by  filing  petitions  with  diat  offidal 

Hie  comments  recmnmending 
exdusion  of  the  Assistant  Secretaiy 
from  die  appeal  process  or  making  his/ 
her  dedsions  subjed  to  review  by  the 
IBIA  ere  not  sccepted.  Certain  appeals 
involve  poUcy  matters  requiring  the 
attention  of  me  Assistant  Secretary. 
Further,  the  IBIA  does  not  have 
jurisdiction  to  review  discretionaiy 
dedsions  of  BIA  officials.  (See  the 
discussion  of  43  CFR  Part  4  Sotqiart  D, 
immediatefy  fdlowing.)  In  order  to  make 
clear  that  ^  section  is  not  intended  to 
give  the  parties  to  an  appeal  a  choice  (rf 
forum,  but  rather  is  intended  to  vest  the 
exdusive  authorify  to  assume 
Jurisdiction  over  an  appeal  in  the 
Assistant  Secretary,  a  sentence  has 
been  added  to  1 2io(c)  stating,  "The 
Assistant  Secretary — Indian  Affairs  will 
not  consider  petitions  to  exerdse  this 
sudwrify." 

Section  2JtHc)  has  been  further 
revised  to  audwrize  die  Assistant 
Secretary — Indian  Affairs  to  assign  die 
responsibilify  to  issue  a  decision  in  an 
appeal  to  a  Depufy  to  the  Assistant 
Secretary — Indian  Affairs.  A  decision 
made  by  a  Depufy  to  the  Assistant 
Secretary  pursuant  to  sodi  an 
assignment  may  be  appealed  to  die 
Board  of  Indian  Appeals  except  as 
provided  for  in  i  2.20(g). 

One  commenter  recommended 
clarification  of  the  extent  to  which  die 
lEOA  could  review  BIA  deddons  that  it 
recdves  pursuant  to  \  2.20(e).  In 
response  to  this  recommendation, 
S  2!20(e)  has  been  revised  to  make  dear 
that  IBIA  jurisdiction  over  appeals 
recdved  pursuant  to  diis  subsection  are 
subjed  to  43  CFR  4.337(b).  as  are  other 
appeals  from  BIA  dedsions. 

A  new  8  2.20(g)  has  been  added 
providing  for  dedsions  by  the  Assistant 
Secretary — Indian  Affairs  in  appeals 
frxmi  dedsions  of  the  Depufy  to  the 
Assistant  Secretary — Indian  Affairs/ 
Director  (Indian  Education  Programs). 

The  proposed  rule  provided  diet 
appeals  from  diis  offidal  would  be 
made  to  the  Interior  Board  of  Indian 
Appeals.  The  change  has  been  made  to 
preserve  the  status  quo  of  existing 
appeal  procedures  for  education 
appeals,  as  required  by  i  5106  of  the 
Indian  Education  Amoidments  of  1988, 
102  Stat  367. 

Section  2.21:  Three  commenters 
recommended  revision  of  f  2.21(b)  to 
allow  the  parties  to  an  appeal  to  obtain 
copies  of  documents  considered  by  the 
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decisionmaker  but  not  included  in  the 
administrative  racord  and  to  provide  a 
specific  time  for  response  by  the  parties, 
liie  subsection  has  been  revised  to 
incorporate  these  recommendations. 

One  coounenter  requested  a  30  day 
period  bx  reconsideration  hy  the  initial 
dedsJonmaker,  Tlie  dedsioiwnaker 
under  theee  proposed  regulations  would 
elready  have  an  opportunity  to  reverse 
the  initial  decision  at  die  time  the  notioe 
of  appeal  is  filed  with  him/her  before 
forwarding  die  appeal  infaimation  to  the 
next  htehest  appeal  level  Coosequendy. 
it  was  nit  that  adoption  of  this  process 
would  only  serve  to  lengthen  the  total 
process.  Ine  comment  is  therefore  not 
.  sccepted. 

TIm  primary  auttior  of  this  document 
is  Anne  Bolton.  Management  Analyst 
Division  of  PBtaoonel  Manageaaent. 
Bureeu  of  Indian  Affairs.  Room  320, 
Interior  South,  1951  Consdtutioa  Ave., 
NW..  Washington.  DC  20245.  telephone 
number  (202)  34^-480. 

This  ivie  does  not  ooostitute  a  oialar 
Federel  action  significaady  sSsctiBg  the 
quality  of  the  human  environment  and 
no  detailed  statement  is  required 
pursuant  to  die  National  Environaiental 
Poiky  Act  of  loea  The  Department  of 
the  Interior  has  determined  that  this 
docuBient  is  not  s  major  rule  under 
Executive  Older  12201  and  certifies  Uiis 
document  will  not  have  a  »igw<flnAnt 
economic  effect  on  a  substantial  number 
of  small  entitiss  under  the  Regulatory 
Flexibility  Act  (5  U.aC  001  «<«•«.). 
These  regulations  will  affisct  only 
administrative  appeals  from  decisions 
by  certain  BIA  officials. 

lite  final  rule  govaniing  appeels  to  the 
Interior  Beetd  oflndian  Appeels,  43  CFR 
4,3ia-4J4a  iauaedlataly  ibttows  this 
nila. 

list  of  SdbHds  la  as  CPt  Pitt  a 

Administrative  practice  and 
procedure. 

For  the  reasons  set  fordi  in  the 
preamble.  Part  2  of  Title  25,  Chapter  1. 
Sobefaapter  A  of  dte  Cods  of  Federal 
Regulations  is  revised  as  foUows: 


AOMMKHIATIVE  ACTIONS 

Sk. 

2.1    bfonastiaRosaectifla. 
ZZ    Daflnilkm. 
2.8    AppbcabiUty. 

lA    OfBdals  tiriio  may  decide  appeals. 
ZJS    Appeal  lioiid. 
2A    rawlMy  of  Mdsians. 
Z7    NolkjeoradntaMrativededalonor 
action. 

2.8  Appeal  boMinactioa  of  offldaL 

2.9  NotiGeofeaappeeL 

2.10  autsmentaffaaaoM. 

2.11  Anewer  at  faUnesiad  party. 


Sec 

2.12    Service  of  appeal  documeatSi 
2.19    Piling  documents. 

2.14  Record  addraaa. 

2.15  Ceaqmtatioaoftlrae. 
Zie    BxtsnaioaaofliBM. 
U7    fjianmary  diwniaaal 

ZIS    ConaoUatlaaal  appeals. 
2.19   Acttoa  by  Area  Dtredott  and 

EducatioB  IVmrBeie  offidala  on  appeal 
ZJO    Actlaa  by  the  Aariataat  Secretary— 

Indian  Afhira  GO  appeal 
2.21    Scope  of  review, 

Aidhority:  RA  463, 466:  S  VAC.  801. 2» 
US.C  2. 9. 


»2.1 

In  accordance  widi  Office  of 
Manegement  and  Budget  regulations  in  5 
CFR  1320.3(c),  approval  of  information 
coBectkms  contacted  in  this  regulation 
is  not  required. 

12,2  PiaiiMuiii.      - 

"Appeal"  means  e  written  requeat  tot 
review  of  an  action  or  the  inaction  of  an 
official  of  llie  Rveeu  of  Indian  Affirirs 
that  ia  datmed  to  adversely  affiect  die 
interested  party  making  the  request. 

"Appelloit"  means  any  interested 
party  who  files  an  appeal  under  this 
pert 

Interested  perty"  means  eny  person 
whose  interests  coidd  be  adveraely 
affected  by  a  decision  in  an  appeal 

"Legal  hoUday"  means  a  Peoeral   ' 
holiday  as  designated  by  die  President 
or  the  Congress  of  Om  United  Stetes. 

"Notioe  of  eppeol"  meens  tlw  written 
docomeat  sent  to  the  ofBdel  designated 
in  this  pert  indicating  that  a  decision  is 
being  appealed  (aee  1 2.9). 

"Person"  includes  any  Indian  or  non 
Indian  iadividBal,  corporation,  tribe  or 
other  organixattoa. 

"Statement  of  reeaona"  metma  a  ■ 
written  document  submitted  by  die 
appdlent  expleining  why  the  decisions 
beteg  ajqiealed  is  in  error  (see  1 2.1<H. 

f2J     ippltStWIi. 

(s)  Except  as  provided  in  paragraph 
(b)  of  thie  section,  this  part  appHes  to  all 
wpeels  froei  decisions  made  by  officials 
of  the  Bureau  of  Indian  ABain  by 
persons  who  may  be  adveraely  affected 
by  such  dedskms. 

(b)  This  part  does  not  apply  if  any 
other  regulation  or  Federal  stetute 
provides  a  different  administrative 
appeal  procedure  applicable  to  a 
specific  type  of  dedsion. 

§2.4    Offldsis wlio SMy decide sppeals. 

The  foUowing  officials  may  dedde 
appeals: 

(s)  An  Area  Director,  if  the  subject  oi 
appeal  is  a  dedsioa  by  s  person  under 
the  authority  of  tliat  Area  Director. 

(b)  An  Area  Education  Programs 
Administrator,  Agency  Superintendent 


for  Education.  President  of  s  Post- 
Secondary  School  or  the  Deputy  to  die 
Assistant  Secretary— Indian  Affairs/ 
Director  (Indian  Education  Programs),  if 
the  eppeal  is  from  a  decision  by  an 
Office  of  Indisn  Education  Programs 
{OtBP)  offtoial  under  his/her 
jurtsdietioo. 

(c)  The  Assistant  Secretary— Indian 
Affairs  pursuant  to  the  provisions  of 
12.20  of  diis  part. 

(d)  A  Deputy  to  the  Assistant 
Secretary — ^Indian  Affairs  pursuant  to 
the  provisions  of  i  2.20(c)  of  this  part 

(e)  The  Interior  Board  of  Indian 
Appeals,  pursuant  to  the  provisions  of 
43  CFR  Part  4,  Subpart  D,  if  the  appeal  is 
from  a  dedsion  made  by  an  Area 
Director  or  a  Deputy  to  the  Assistant 
Secretary— Indian  Affairs  other  than  the 
Deputy  to  the  Assistant  Secretary —  . 
Indian  Affairs/Director  (Indian 
Education  Pregrams). 

(a)  If  a  person  believes  that  be/she 
may  suffer  a  measurable  and  substantial 
finandal  loM  as  a  direct  result  of  the 
delay  caused  by  an  appeal,  that  person 
may  request  that  the  official  before 
whom  the  appeal  is  pending  require  the 
posting  of  a  reasonable  bond  by  the 
appellant  adequate  to  proted  against 
that  financial  loss. 

(b)  A  person  requesting  that  a  bond  be 
posted  bears  the  burden  of  proving  the 
likelihood  diat  he/die  may  sufiiar  a 
measivable  and  substantial  financial 
loss  as  a  dired  result  of  die  delay 
caused  by  the  appeal 

(c)  In  those  cases  in  which  the  offldal 
before  whom  an  appeal  ia  pending 
determines  that  a  bond  is  necessary  to 
protect  the  finandal  interests  (rf  an 
Indian  or  Indian  tribe,  that  official  may 
require  the  posting  of  a  bond  on  his/her 
own  initiative. 

(d)  Where  the  offidal  before  whom  an 
appeal  ia  pending  requites  a  bond  to  be 
posted  or  denies  s  request  that  a  bond 
be  posted,  he/she  shall  give  notice  of 
his/her  dedsion  pursuant  to  |  2.7. 

(2.6    Flnalty  of  deciatona. 

(a)  No  decision,  which  at  the  time  of 
its  rendition  is  subjed  to  appeal  to  a 
superior  suthority  in  ths  Department 
shall  be  considered  finel  so  as  to 
constitute  Departmental  action  subjed 
to  judicial  review  under  5  U.S.C  704. 
unless  when  an  appeal  is  filed,  the 
offidal  to  whom  the  appeal  is  made 
determines  that  public  safety,  protection 
of  trust  resources,  or  other  public 
exigency  requires  that  the  dedsion  be 
made  effiective  immediately. 

(b)  Dedsions  made  by  officials  of  the 
Bureeu  of  Indian  ABain  shall  be 


FddanJ  R^iMw 


effective  when  the  time  for  filing  a 
notice  of  appeal  has  expired  and  no 
notice  of  appeal  has  been  filed. 

(c)  Dedsions  made  by  this  Assistant 
Secretery— Indian  Affairs  shall  be  final 
for  the  IJepartment  and  effective 
immediately  unless  the  Assistant 
Secretary — ^Indian  Affaire  provides 
otherwise  in  the  dedsion. 
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§2.7    Nelioeef 


decision  or 


(s)  The  offidal  making  a  dedsicm 
shall  give  all  interested  parties  known  to 
the  dedsionmaker  written  notice  of  the 
dedsion  by  personal  delivery  or  mail 

(b)  Failure  to  give  such  notice  shall 
not  affed  the  validity  of  the  decision  or 
action  but  the  time  to  file  a  notice  of 
appeal  regarding  such  a  dedsion  shall 
not  begin  to  run  until  notioe  has  been 
given  in  accordance  with  paragraph  (c) 
of  this  section. 

(c)  All  written  decisions,  except 
decisions  whidi  are  final  for  tibe 
Department  pursuant  to  S  2.6(c),  shall 
include  a  stetement  that  the  decision 
may  be  nipealed  pursuant  to  this  part 
identify  the  offidal  to  w^om  it  may  be 
appealed  and  faulicate  the  eroeal 
procedures,  induding  Ae  SO-dey  time 
limit  for  filing  a  notice  of  appeal 

S2J   Appeal  from  InacdenefefRcML 

(a)  A  person  or  persons  wdiose 
interests  are  advosaly  affected,  or 
whose  ability  to  proted  interests  is 
impeded  by  the  failure  of  an  (rffidal  to 
act  on  a  request  to  the  official  can  make 
the  offidal's  inaction  die  sulked  of 
appeal  as  follows: 

(1)  Request  in  writing  diet  the  offidal 
take  the  acti<m  originally  adud  of  him/ 
hen 

(2)  Describe  die  interest  adversely 
affeded  by  the  official's  inadicm. 
induding  a  description  of  the  loss, 
impairment  or  impediment  of  sudi 
interest  caused  by  the  official's  inoction; 

(3)  Stote  diat  unless  die  offidal 
involved  either  takes  action  on  the 
merits  of  the  written  request  within  10 
days  of  receipt  of  such  request  by  the 
official  or  establishes  a  date  by  which 
action  will  be  taken,  an  appeal  shall  be 
filed  in  accordance  with  this  part 

(b)  The  offidal  receiving  a  request  as 
spedfied  in  para^^irii  (a)  of  this  secticm 
must  either  make  a  decision  on  die 
merite  of  the  initial  request  within  10 
days  from  receipt  of  the  request  for  a 
dedsion  or  establish  a  reasonable  later 
date  by  which  die  dedsiim  shall  be 
made,  not  to  exceed  00  days  frran  the 
date  of  request  If  an  offidal  estaUishes 
a  date  by  which  a  requested  dedaion 
shall  be  made,  this  date  shall  be  the 
date  by  which  failure  to  make  a  dedsion 
shall  be  appealable  under  this  part  ff 


the  official  widdn  die  lOday  poiod 
spedfied  in  para^ai^  (s)  of  dds  section, 
neidier  makes  a  dadsion  oo  the  merito 
of  the  initial  request  nor  establidies  a 
later  date  by  which  a  decision  shall  be 
made,  die  officiaTs  inaction  shall  be 
appealable  to  die  next  (rffidal  to  the 
process  established  in  this  part 

S2J   Notice  of  en  i^peeL 

(a)  An  appellant  must  file  a  written 
notice  of  appeal  in  the  office  of  the 
official  whose  decision  is  being 
apposed.  The  appellant  nmst  also  send 
a  copy  of  the  notice  of  ai^ieal  to  the 
offidal  who  will  dedde  the  appeal  and 
to  all  known  interested  parties.  The 
notice  of  appeal  must  be  filed  to  the 
office  of  the  offidal  whose  decision  is 
being  appealed  within  30  days  (rf  receipt 
by  the  aj^iellant  of  the  notice  of 
administrative  action  described  to  i  2J. 
A  notice  of  appeal  that  is  filed  by  mail  is 
considered  filed  on  the  date  that  it  is 
postoiarked.  The  burden  of  proof  of 
timdy  filing  is  on  the  appelant  No 
extenston  ^  time  shall  be  panted  for 
filing  a  notice  of  appeal  Noticea  of 
appeal  not  filed  to  the  spedfied  time 
shall  not  be  considered,  and  the 
dedsion  tovohred  shall  be  considered 
final  for  the  Department  and  effective  to 
accordance  widi  S  ZBCb). 

(b)  When  the  appeBant  is  an  Indian  or 
Indian  tribe  not  represented  by  counsel 
the  official  who  issued  the  dedsion 
appealed  ^aU.  upon  request  of  the 
appellant  render  such  assistance  as  is 
appn^Mlate  to  the  preparation  of  the 
appeal 

(c)  The  notice  of  appeal  shall: 

(1)  Indude  name,  eddress,  and  phone 
number  of  appellant 

(2)  Be  clearly  labeled  or  tided  widi  die 
words  "NOTICE  OF  AH>EAL" 

(3)  Have  on  the  face  of  any  oivelope 
to  which  the  notice  is  mailed  or 
delivered,  m  addition  to  dte  address,  the 
dearly  visible  words  "NOnCE  OF 
APPEAL" 

(4)  Contain  a  statement  of  the 
dedsion  being  appealed  that  is 
sufficient  to  permit  identification  of  the 
dedsion. 

(5)  If  possible,  attach  dther  a  copy  of 
the  notice  of  the  administrative  dedsion 
redeved  undCT  {  2.7,  or  when  an  offidal 
has  failed  to  make  a  dedsion  or  take 
any  action,  attadi  a  copy  of  the 
appellant's  request  for  s  dedsion  or 
action  under  1 2.8  with  a  written 
statement  that  the  official  failed  to  make 
a  dedsion  or  take  any  action  or  to 
establish  a  date  by  which  a  decision 
would  be  made  upon  the  request 

(6)  Certify  that  copies  of  the  notice  of 
appeal  have  been  served  on  mterested 
parties,  as  prescribed  m  §  2.12(a). 


12.10 

(a)  A  statement  of  reasons  shaO  be 
filed  by  the  appellant  to  every  appeal 
and  shall  be  accompanied  by  or 
otherwise  tocorporate  all  supporting 
doomiente. 

(It)  The  statement  of  reasons  may  be 
todnded  to  or  filed  widi  die  notice  of 
appeal 

(c)  U  die  statement  of  reasons  is  not 
filed  widi  the  notice  of  sppeal  the 
appellant  shall  Bied  a  separate 
statement  of  reasons  to  toe  office  of  the 
offidal  whose  decision  is  being 
appealed  withm  30  days  after  the  notice 
of  appeal  was  filed  to  that  office. 

(d)  The  statement  of  reasons  whether 
filed  with  the  notice  of  appeal  or  filed 
separately  should: 

(1)  Be  deariy  labeled  "STATEMENT 
OF  REASONS". 

(2)  Have  oo  the  face  of  any  envdope 
to  which  the  statemoit  (rf  reesons  is 
mailed  or  delivered,  to  additioa  to  die 
address,  the  deariy  visible  words 
"STATEMENT  OP  REASONS". 


1^11    Anewstefl 

(a)  Any  interested  party  wishing  to 
partidpate  to  an  appeal  proceeding 
should  file  a  written  answer  reqicmding 
to  the  appellant's  notice  of  ai^eal  and 
statement  of  reaaoBs.  An  answer  should 
describe  the  party's  interest 

(b)  An  answer  shall  state  the  party's 
position  or  response  to  the  appeal  to  any 
manner  the  party  deema  aHMt^uiate 
and  may  be  acomqwnied  by  or 
otherwise  incorporate  siqiporting 
documents. 

(c)  An  answer  must  be  filed  trithto  30 
days  after  receipt  of  the  statement  of 
reasons  by  the  person  filing  an  answer. 

(d)  An  answer  and  any  supporting 
documento  shall  be  filed  to  ^  office  of 
the  official  before  whom  the  appeal  is 
pending  as  spedfied  to  S  2.13. 

(e)  An  answer  should: 

(1)  Be  deariy  labelled  or  tided  wito      ~ 
die  words  "ANSWER  OF  INTERESTED 
PARTY." 

(2)  Have  on  the  face  of  any  envelope 
to  which  the  answer  is  mailed  or 
delivered,  to  addition  to  the  address,  the 
dearfy  visible  wwds  "ANSWER  OF 
INTERESTED  PARTY,"  and 

(3)  Contato  a  statement  of  die 
decision  being  appealed  that  is 
suffident  to  permit  identification  of  the 
decision. 


§2.12    Servtoeefi 

(a)  Perscos  filing  documents  to  an 
appeal  must  serve  copies  of  diose 
dooumente  on  all  other  toterested 
parties  known  to  the  pers<m  making  the 
filing.  A  person  serving  s  document 
either  by  mail  or  personal  delivery  must 
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at  the  time  of  filing  th«  document,  also 
file  a  written  statement  certifying 
service  on  each  interested  party, 
showring  the  document  involved,  the 
DSflM  and  address  of  the  party  served, 
and  the  date  of  service. 

(b)  If  an  appeal  is  filed  with  the 
Interior  Board  of  Indian  Appeals,  a  copy 
of  the  notice  of  appeal  shall  also  be  sent 
to  the  Assistant  Secretary— Indian 
Afbirs.  The  notice  of  appeal  sent  to  the 
Interior  Board  of  Indian  ^)peals  shall 
certify  that  a  copy  has  been  sent  to  the 
Assistant  Secretary-Indian  Affairs. 
Afbirs. 

(c)  If  the  appellant  is  an  Indian  or 
Indian  tribe  not  represented  by  counsel, 
the  official  with  whom  the  appeal  is 
filad  (La.,  official  making  the  dedsimi 
being  appealed)  shall,  fai  the  manner 
pcescribad  in  this  section,  personally  or 
by  mail  serve  a  copy  of  all  appeal 
documents  on  the  official  who  will 
decide  the  appeal  and  on  each 
interested  party  known  to  the  official 
making  sudi  service. 

(d)  Service  of  any  document  under 
this  part  shall  be  by  personal  delivery  or 
by  mail  to  die  record  address  as 
spedfled  in  %  2.14.  Service  on  a  tribe 
shall  be  to  the  principal  or  designated 
tribal  official  or  to  the  governing  body. 

(e)  In  all  cases  where  a  party  is 
represented  by  an  attorney  in  an  appeal, 
service  of  any  document  on  the  attorney 
Is  service  on  the  parfy  represented. 
Where  a  parfy  is  represented  by  more 
than  one  attorney,  service  on  any  one 
attorney  is  sufficient  The  certificate  of 
service  on  an  attorney  shall  include  the 
name  of  the  parfy  whom  the  attorney 
represents  and  indicate  that  service  was 
made  on  the  attorney  representing  that 
parfy. 

(f)  When  an  official  deciding  an 
appeal  determines  that  there  has  not 
been  service  of  a  document  affecting  a 
person's  interest,  the  official  shall  either 
serve  the  document  on  the  person  or 
direct  the  appropriate  legal  counsel  to 
serve  the  document  on  the  person  and 
aUow  the  person  an  OHHXtunify  to 
respond. 


1 2.19 

(a)  An  appeal  document  is  properly 
filed  with  an  official  of  the  Bureau  of 
Indian  Affidrs: 

(1)  By  personal  delivery  during  regular 
business  hours  to  the  person  designated 
to  receive  mail  in  the  immediate  office 
of  the  official,  or 

(2)  By  mall  to  the  fadlify  officially 
dMignated  for  receipt  of  mail  addressed 
to  the  official:  the  document  is 
considered  filed  by  mail  on  the  date  that 
it  is  postmarked. 

(b)  Bureau  of  Indian  AfEairs  offices 
receiving  a  misdirected  appeal 


document  shall  forward  the  document  to 
the  proper  office  promptfy.  If  a  person 
delivers  an  appeal  document  to  the 
wrong  office  or  maila  an  appeal 
document  to  an  incorrect  address,  no 
extension  of  time  should  be  allowed 
because  of  the  time  necessary  for  a 
Bureau  office  to  redirect  the  document 
to  the  correct  address. 

(c)  Notwithstanding  any  other 
provision  of  this  section,  an  official 
deciding  an  appeal  shall  allow  late  filing 
of  a  misdirected  document  including  a 
notice  of  appeal  where  the  official  &ids 
that  the  misdirection  is  the  fault  of  die 
government 

|t.l«^.  flecosdaddreaa. 

(a)  Every  interested  parfy  who  files  a 
document  in  connection  with  an  appeal 
shall,  when  he/she  files  the  document, 
also  indicate  his/her  address. 
Thereafter,  any  change  of  address  shall 
be  promptly  reported  to  the  official  with 
whom  the  previous  address  was  filed. 
The  most  current  address  on  file  under 
this  subsection  shall  be  deemed  the 
proper  address  for  all  purposes  under 
this  part 

(b)  The  successors  in  interest  of  a 
party  shall  also  promptly  inform  the 
official  specified  in  paragraph  (a)  of  this 
section  of  their  interest  in  the  appeal 
and  their  address. 

(c)  An  appellant  or  interested  parfy 
failing  to  file  an  address  or  change  of 
addrMs  as  spedfied  in  this  section  may 
not  object  to  lack  of  notice  or  service 
attributable  to  his/her  failure  to  indicate 
a  new  address. 

|a.1S   CompuMion  of  thus. 

In  computing  any  period  of  time 
prescribed  or  allowed  in  diis  part 
calendar  days  shall  be  used. 
Computation  shall  not  indude  the  day 
on  which  a  decision  being  appealed  was 
made,  service  or  notice  was  received,  a 
document  was  filed,  or  other  event 
occurred  causing  time  to  begin  to  run. 
Computation  shall  include  the  last  day 
of  the  period,  unless  it  is  a  Saturday,  a 
Sunday,  or  a  legal  holiday,  in  which 
event  die  period  runs  until  the  end  of  the 
next  day  which  is  not  a  Saturday,  a 
Sunday,  or  a  legal  holiday. 


f2.1t   ExienaloneortiroeL 

An  official  to  whom  an  appeal  is 
made  may,  upon  a  showing  of  good 
cause  by  a  parfy  and  with  notice  to  all 
other  parties,  extend  the  period  for  filing 
or  serving  any  document;  provided, 
however,  that  no  extension  will  be 
granted  for  filing  a  notice  of  appeal 
under  |  2jB  of  this  part  or  serve  by  itself 
to  extend  any  period  specified  by  law  or 
regulation  other  than  in  this  part 


fa.17 

(a)  An  appeal  under  this  part  will  be 
dismissed  if  die  notice  of  appeal  is  not 
filed  within  the  time  specified  in  §  2.9(a). 

(b)  An  appeal  under  this  part  may  be 
subject  to  summary  dismissal  for  the 
following  causes: 

(1)  If  after  the  appellant  is  given  an 
opportunify  to  amend  them,  the  appeal 
documents  do  not  state  the  reasons  why 
the  appellant  believes  the  decision  being 
appealed  is  in  error,  or  the  reasons  for 
the  appeal  are  not  otherwise  evident  in 
the  documents,  or 

(2)  If  the  appellant  has  been  required 
to  post  a  bond  and  fails  to  do  so. 


f  2.1S   ConeoVdsftloii  of  i 

Separate  proceedings  pending  before 
one  official  under  this  part  and  involving 
common  questions  of  law  or  fact  may  be 
consolidated  by  the  offidal  conducting 
such  proceedings,  pursuant  to  a  motion 
by  any  party  or  on  the  initiative  of  the 
official 

S  2.19   Acllwi  by  Area  DhaGlors  and 
EdueaHon  Praorama  offldalB  on  aooeaL 

(a)  Area  Directors,  Area  Education 
Proems  Administrators,  Agency 
Superintendents  for  Education. 
Presidents  of  Post-Secondary  Schools 
and  the  Deputy  to  the  Assistant 
Secretary— Indian  Affairs/Director 
(Indian  Education  Programs)  shall 
render  written  decisions  in  all  cases 
appealed  to  them  within  60  days  after 
all  time  for  pleadings  (induding  all 
extensions  granted)  has  expired.  The 
decision  shall  include  a  statement  that 
the  decision  may  be  appealed  pursuant 
to  this  part  identify  the  official  to  whom 
it  may  be  appealed  and  indicate  the 
appeal  procedures,  induding  the  30-day 
time  limit  for  filing  a  notice  of  appeal. 

(b)  A  copy  of  the  decision  shall  be 
sent  to  the  appellant  and  each  known 
interested  parfy  by  certified  or 
registered  mail  return  receipt  requested. 
Such  receipts  shall  become  a  permanent 
part  of  the  record. 

(2.20    Action  by  tlw  Aaeietant  Secretary— 
InoMn  Affairs  on  i 


(a)  When  a  decision  is  appealed  to  the 
Interior  Board  of  Indian  appeals,  a  copy 
of  the  notice  of  appeal  shall  be  sent  to 
the  Assistant  Secretary — Indian  Affairs. 

(b)  The  notice  of  appeal  sent  to  the 
Interior  Board  of  Indian  Appeals  shall 
certify  that  a  copy  has  been  sent  to  the 
Assistant  Secretary — Indian  A^airs. 

(c)  In  accordance  with  the  provisions 
of  i  4.332(b)  of  Title  43  of  die  Code  of 
Federal  Regulations,  a  notice  of  appeal 
to  the  Boand  of  Indian  Appeals  shall  not 
be  effective  until  20  days  after  receipt  by 
the  Board,  during  which  time  the 
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Assistant  Secretary — Indian  Affairs 
shall  have  authorify  to  dedde  to: 

(1)  Issue  a  decision  in  the  appeal  or 

(2)  Assi^i  responsibilify  to  issue  a 
decision  in  the  appeal  to  a  Depufy  to  the 
Assistant  Secretary-Indian  Affairs. 
The  Assistant  Secretary— Indian  Affairs 
will  not  consider  petitions  to  exercise 
this  andiority.  if  the  Assistant 
Secretary— Indian  Affairs  decides  to 
issue  a  decision  in  the  appeal  or  to 
assign  responsibility  to  issae  a  decision 
in  the  appeal  to  a  Dapafy  to  die 
Assistant  Secretary--lndian  Affairs,  he/ 
she  shall  notify  the  Board  of  Indian 
Appeals,  the  (Adding  offidal  the 
appellant  and  interested  parties  within 
15  days  of  his/her  receipt  of  a  copy  of 
the  notice  of  appeal  Upon  receipt  of 
s^ch  notification,  the  Board  of  Indian 
Appeals  shall  transfer  the  appeal  to  the 
Assistant  Secretary — Indian  A&irs. 
The  decision  shall  be  signed  by  the 
Assistant  Secretary— Indian  Affairs  or  a 
Depufy  to  the  Assistant  Secretary — 
Indian  Affairs  within  60  days  after  all 
time  for  pleadings  (indodBig  all 
extensions  granted)  has  expocd.  tf  the 
decision  is  signed  by  the  AssistaDt 
Secretary— Indian  Affairs,  it  shall  be 
final  for  the  Department  and  effective 
immediatefy  ui^ess  the  Assistant 
Secretary — Indian  Affairs  provides 
otherwise  in  the  dedsion.  Except  as 
otherwise  provided  in  1 2.20(g),  if  die 
decision  is  signed  by  a  Depufy  to  the 
Assistant  Seoetary— Indian  Affairs,  it 
may  be  appealed  to  the  Board  of  Indian 
Appeals  pursuant  to  the  provisions  of  43 
CFR  Part  4.  Subpart  D. 

(d)  A  copy  of  the  decision  shall  be 
sent  to  the  appellant  and  each  known 
interested  party  by  certified  or 
registered  suil  return  receipt  requested. 
Sudi  receiirts  shall  become  a  pennanent 
part  of  the  reoMtl 

(e)  ff  the  Assistant  Secretary — Indian 
Affairs  or  the  Depufy  to  dw  Assistant 
Secretary — Indian  Affairs  to  whom  the 
authorify  to  issue  a  dedsion  has  been 
assigned  pursuant  to  S  2.20(c)  does  not 
make  a  dedsion  within  60  days  after  all 
time  for  pleadings  (induding  all 
extensions  9«nted]  has  expired,  any 
party  may  move  the  Board  of  Indian 
Appeals  to  assume  jurisdiction  subject 
to  43  CFR  4.337(b).  A  motion  for  Board 
decision  under  dns  section  shall  invest 
the  Board  with  jurisdiction  as  of  the 
date  the  motion  is  received  by  the 
Board. 

(f)  When  the  Board  of  Indian  ^peals, 
in  accordance  with  43  CFR  4.337(b). 
refers  an  appeal  containiog  one  or  more 
discretionary  issues  to  the  Assistant 
Secretary — Indian  Affairs  for  furtim 
consideration,  the  Assistant  Secretary — 
Indian  Affairs  shall  take  action  on  the 


appeal  consistent  with  the  procedures  in 
this  section. 

(g)  The  Assistant  Secretary — Indian 
Affairs  diall  render  a  written  decision  in 
an  appeal  fivim  a  decisioa  of  the  Depufy 
to  the  Assistant  Secretary — Indian 
Affairs/Director  (Indian  Education 
Programs)  within  60  days  after  all  time 
for  pleadings  (induding  all  extensions 
granted)  has  expired.  A  copy  of  the 
decision  shall  be  sent  to  thie  appellant 
and  each  known  interested  party  by 
certified  or  registered  mail  return 
rece^)!  requested.  Such  receipts  shall 
become  a  permanent  part  of  the  record. 
The  decision  shall  be  final  for  the 
Department  and  effective  immediatefy 
unless  the  Assistant  Secretary — Indian 
Affairs  provides  othennrise  in  the 
decision. 

S  2.21    Scope  of  review. 

(a)  When  a  decision  has  been 
appealed,  any  information  available  to 
the  reviewing  offidal  may  be  used  in 
reaching  a  decision  whether  part  of  the 
record  or  not 

(b)  When  the  official  dedding  an 
appeal  believes  it  appropriate  to 
consider  documents  or  information  not 
contained  in  the  record  on  aiqieal  the 
offidal  shaD  notify  all  interested  parties 
of  the  information  and  they  shall  be 
given  not  less  than  10  days  to  comment 
on  the  information  before  the  appeal  is 
dedded.  The  dedding  official  shall 
indude  in  the  record  copies  of 
documents  or  a  description  of  the 
information  used  in  arriving  at  the 
decision.  Except  where  disclosure  of  the 
actual  dociiments  used  may  be 
prohibited  by  law,  copies  of  the 
information  shall  be  made  available  to 
the  parties  upon  request  and  at  their 
expense. 

RomO.1 


Assistant  Secretary — Indian  Affairs. 
[FR  Doc  aS-aOBO  Filed  2-«-8e:  8:45  am) 


Offica  of  Hewlngt  and  Appeals 
43CFRPart4 


Departaient 
Procadurea 


AGDICV.  Office  of  Hearings  and 
Appeals,  Interior. 
action:  Fmal  rule. 

summary:  This  office  is  amending  its 
regulations  concerning  appeals  to  the 
Board  of  Indian  Appeals  in  order  to 
ensure  compatibiUfy  between  those 
regulations  and  regulations  of  the 


Bureau  of  Indian  Affairs.  These 
amendments  also  incorporate 
substantive  changes  to  several  specific 
regulations  that  were  previotisfy 
proposed  as  separate  rulemaking. 

EPyccnvc  date  March  13, 1989. 


knoN  contact: 

Kathryn  A.  Lynn,  Chief  Administrative 
fudge.  Board  of  Indian  Appeals,  703- 
23&-381& 


rAWY  — OWMATION.  On 

November  A,  1SS7,  the  Office  of  Hearings 
and  Appeals  published  proposed 
regulatioos  providing  for  thie  amendment 
of  its  regulations  concerning  appeals  to 
the  Boeid  of  Indian  Appeals.  52  PR 
43009  (Nov.  S,  1987).  llie  amendments 
would  ensure  compatibilify  between  the 
appeal  provisions  set  forth  by  die 
Bureau  of  Indian  Affairs  in  25  CFR  Part 
2  and  those  of  this  office  in  34  CFR  Part 
4. 

Sbc  public  comments  were  received 
concerning  the  proposed  dianges  to  43 
CFR  Part  4.  These  comments  urill  be 
addressed  with  reference  to  the  sections 
of  Part  4  to  «4iich  they  relate. 

Section  4.200:  When  the  proposed 
regulations  were  written,  a  ref««nce  to 
the  appeals  provisions,  located  in  43 
CFR  4.200,  was  inadvertently 
overlooked.  This  omission  is  being 
corrected  in  the  final  rules  to  show  that 
procedural  rules  relating  to  appeals  to 
the  Board  from  dedsicms  of  officials  of 
the  Bureau  of  Indian  Affairs  are 
contained  in  43  CFR  4.330  through  4.34a 

Section  4.310fb):  The  service 
provisions  are  being  expanded  based 
upon  an  internal  comment  The 
provision  will  state  expliddy  that 
service  upon  an  attorney  or  other 
authorized  representative  is  service 
upon  the  party  and  incorporates  the 
provision  of  43  CFR  4.22  noting  that 
when  a  parfy  is  represented  \^  more 
than  one  attorney,  service  on  any  one 
attorney  is  sufficient  These 
darifications  are  intended  to  reduce, 
when  possible,  the  number  ot  people 
who  must  be  served,  and  to  be 
consistent  with  Bureau  regulations. 

Section  431  J(d):  This  subparagraph  is 
being  amended  based  upon  an  interiial 
comment  The  amended  snbpangrai^ 
will  request  that  documents  not  be 
bound  along  the  side. 

Section  4.312:  One  commenter 
suggested  inserting  "BIA  offidaT'  before 
"administrative  law  judge"  so  that  the 
section  will  cleariy  set  forth  the  Board's 
authority  to  adopt  modify,  reverse,  or 
set  aside  any  fimdiiig.  condusion,  or 
order  (rf  a  Boreaa  offidal  The 
suggestion  is  accepted. 

Section  4320:  One  cmnmentcr 
objected  to  the  proposed  change 
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raquiring  an  Indian  tribe  to  first  aeek 
rahaaring  from  tha  adminlstrativs  law 
iodte  (Inman  probate),  rather  than 
appealiat  diractly  to  the  Board,  when 
^  iaaua  iav<dved  in  an  appeal  ia  an 
eacheat  of  an  Interest  in  Indian  tnst  or 
restricted  property  to  the  tribe.  The 
language  of  the  section  is  being  dianged 
in  order  not  to  give  Indian  tribes 
different  appeal  rights  than  individuals, 
and  to  carry  out  the  original  intent  of  the 
legulatioii,  wrhicfa  was  obscured  by 
inartfid  language.  The  comment  is  not 
aoc^ted. 

Section  4.320(0):  Based  upon  an 
internal  comment,  a  sentence,  is  being 
added  nqpUdtly  stating  that  a  notice  of 
appeal  not  timely  filed  will  be  dismissed 
for  lack  of  {arisdiction.  This  statement  is 
in  accordance  with  longstanding  Board 
practice. 

SeeUont  4320(c)  and  4323:  Tht 
language  of  these  regulations  is  being 
comcted  to  include  regulatory  changes 
that  became  effective  on  August  13, 
1967,  after  publication  in  die  Fadaial 
Ra^fartsr,  S2  PR  28344  (July  14. 1967),  as 
corrected  in  52  FR  35557  (Sept  22. 1967). 
Hie  changes  were  inadvertently  omitted 
from  this  proposed  rulemaking. 

Sectioim  4J330(b)(2)  and  4337(b): 
lliree  commenters  Questioned  the 
condnoation  of  tha  Umitation  on  the 
Board's  Jurisdicatioo  that  prevents  it 
from  revietiring  discretionary  decisions 
of  the  Bureau.  One  commenter  noted 
that  review  of  Bureau  decisions  by  the 
Board  was  intended  to  ensure  objective 
and  independent  administrative  review; 
the  other  two  commenters  noted  that  no 
other  appeals  board  in  the  Office  of 
Hearings  and  Appeals  is  prohibited  from 
reviewing  discretionary  decisions.  The 
commenters  sunested  that  the 
discretion/law^tinction  should  be 
dropped  and  the  Board  should  be  given 
full  authority  to  review  all  Bureau 
decisions.  One  commenter  urged  that 
discretionary  decisions  riiould  at  least 
be  reviewable  by  the  Board  on  an 
arbitrary,  capridoos.  or  abuse  of 
discretion  standard. 

In  this  same  context  one  commenter 
suggested  that  the  provisions  regarding 
treatment  of  discretionary  decisions  in 
i  4J37(b)  should  be  dropped  and  the 
Board  given  full  authori^  to  review  sudi 
decisions.  Two  other  commenters 
believed  that  if  the  distinctioa  was 
retained,  standards  needed  to  be 
nedfied  in  the  reoulatioa  for  whether 
the  Board  would  msmiss  an  appeal  from 
a  discreti4aary  decision,  or  refer  it  to 
the  Assistant  Secretary— Indian  Affairs. 

The  Board  Is  not  the  only  appeals 
board  within  tha  Office  of  Heortags  and 
Appeals  limited  in  its  review  of 
dUcretionary  decisions.  Under  43  CFR 
4.1(b)(4)  and  4.70a  appeals  not  falling 


within  the  jurisdiction  of  a  standing 
anMals  board  are  assigned  to  ad  hoc 
boards  6t  appeal  which  are  prohibited 
from  reviewing  discretionary  decisions. 
At  this  time,  the  Department  believes 
the  discretion/law  distinction  in  review 
of  Bureau  dedsions  should  be  retained. 
Hie  comments  are.  accordingly,  not 
accepted. 

Section  4330(b)(3)'  One  commenter 
questioned  the  provision  requiring 
Bureau  dedsions  based  on 
recommendations  or  actions  of  offidals 
of  the  Minerals  Management  Service  to 
be  decided  by  the  Board  of  Land 
Appeals  rather  than  the  Board  of  Indian 
Appeals.  The  commenter  believed  that 
sutm  dedsions  routinely  involve 
questions  ai  Federal  Indian  law  and  the 
expertise  of  the  Board  of  Indian  Appeals 
should  be  utilized  in  reviewing  these 
decisions. 

The  Department  continues  to  believe 
that  the  broader  mineral  law  expertise 
of  the  Board  of  Land  Appeals  should  be 
appUed  to  decisions  arising  from 
recommendations  or  actions  of  the 
Minerals  Management  Service.  Those 
cases  involving  Indian  minerals,  which 
are  not  based  on  recommendations  or 
actions  of  die  Minerals  Management 
Service  will,  however,  be  dedded  by  the 
Board  of  Indian  Appeals.  The  comment 
is  not  accepted. 

Section  4.331(b):  One  commenter 
questioned  the  provision  restricting  the 
Board's  review  authority  over  dedsions 
that  are  approved  in  writing  by  the 
Assistant  Secretary — Indian  Affairs 
prior  to  issuance.  As  a  Secretarial'level 
official,  die  Assistant  Secretary — Indian 
Affairs  has  authority  to  issue  or  approve 
decisions  that  are  final  for  the 
Department  The  Board  has  not  been 
delegated  general  review  authority  over 
such  decisions.  The  comment  is  not 
accepted. 

Section  4332(a):  Three  comments 
were  received  concerning  the  proposed 
reduction  of  the  time  for  filing  a  notice 
of  appeal  with  the  Board  frtmi  60  days  to 
30  days.  The  change  was  proposed  so 
that  the  appeal  periods  would  be  the 
same  thnni^out  the  review  process  for 
Bureau  adndnistrative  dedsions  and  so 
that  final  resolution  of  appeals  would 
not  be  unnecessarily  delayed.  The 
commenters  objected  to  the  use  of  the 
date  of  mailing  as  the  start  of  the  appeal 
period,  rather  than  the  date  of  receipt 
One  commenter  noted  that  date  of 
receipt  should  be  used  because 
dedsions  were  sent  by  certified  mail 
return  receipt  requested. 

The  comments  are  accepted  in  part 
Section  4.332(a)  is  being  revised  to 
provide  that  die  appeal  period  begins 
upon  receipt  of  the  decision  by  the 


appellant  However,  die  time  for  filing  a 
notice  of  appeal  will  remain  30  days. 

Section  4.332(b):  Three  comments 
were  received  relating  to  the  procedures 
for  allowing  the  Assistant  Secretary- 
Indian  Affairs  to  assume  jurisdiction 
over  appeals  filed  with  the  Board.  Two 
commenters  believed  that  the  Assistant 
Secretary — Indian  Affairs  should  not 
have  this  authority;  the  third  commenter 
believed  that  appellants  should  be  given 
an  expUdt  ri^t  to  choose  whether  they 
wanted  their  appeals  considered  by  the 
Board  or  by  the  Assistant  Secretary — 
Indian  Affairs. 

The  Office  of  Hearings  and  Appeals 
was  created  as  a  separate  office  within 
the  Office  of  the  Secretary  of  the  Interior 
in  1970  to  provide  independent 
objective  administrative  review  of 
dedsions  issued  by  the  Department's 
various  program  Bureaus  and  Offices.  In 
promulgating  the  initial  regulations 
providing  for  review  of  administrative 
dedsions  of  the  Bureau  of  Indian 
Affairs,  the  Department  stated: 
"Exercise  of  the  Secretary's  review 
authority  by  the  Board  of  Indian 
Appeals  will  ensure  impartial  review 
free  from  organizational  conflict  in  that 
die  Board  is  part  of  die  Office  of 
Hearings  and  Appeals  in  the  Office  of 
the  Seoetary  and  as  such  is 
independent  of  the  Bureau  of  Indian 
Affairs."  40  FR  20619  (May  13, 1975). 

The  usual  appe&l  procedures  within 
the  Department  do  not  indude  appeals 
to  the  Assistant  Secretaries.  If  the 
Assistant  Secretaries  were  to  handle 
appeals  routinely,  they  would  have  to 
create,  in  effect  an  Office  of  Hearings 
and  Appecds  within  their  own  offices. 
The  Assistant  Secretary— Indian  Affairs 
has  recendy  been  a  part  of  the  Bureau 
appeal  process  because  of  the  vacancy 
in  the  position  of  Commissioner  of 
Indian  Affairs,  the  offidal  who 
previously  handled  administrative 
appeals  from  the  Bureau.  It  was  never 
contemplated  that  the  Assistant 
Secretary — Indian  Affairs  would  handle 
administrative  appeals  as  a  routine  m 
frequent  part  of  his  offidal  duties. 
Therefore,  the  comment  suggesting  diat 
appellants  be  given  a  choice  of  forum  for 
administrative  consideration  of  their  .  . 
appeals  is  not  accepted. 

It  is  also  recognized,  however,  that     ' 
diere  are  some  dedsions  involving 
Indians  and  Indian  tribes  that  involve 
policy  considerations  that  cannot 
adequately  be  addressed  through  tha  ' 
usual  appeal  procedures.  It  is 
antidpated  that  the  Assistant 
Secretary — Indian  Affairs  will 
infiequentiy  exerdse  die  authority  to 
assume  juriMliction  over  an  appeal  The 
Assistant  Secretary — Indian  Affairs  is 
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aware  that  such  assumption  of 
jurisdiction  will  operate  to  alter  the 
legitimate  expectations  of  the  parties  as 
to  normal  processing  of  their  appeals. 
For  this  reason,  the  final  regulations 
issued  by  the  Bureau  of  Indian  Affairs 
show  that  the  authority  to  assume 
jurisdiction  over  an  appeal  lies 
exdusively  with  the  Assistant 
Secretary — Indian  Affairs  and  he  or  she 
will  not  consider  petitions  filed  by  the 
parties  asking  for  such  review.  Because 
the  Department  continues  to  believe  that 
there  are  some  instances  in  which  it 
may  be  appropriate  for  the  Assistant 
SeCTetary— Indian  Affairs  to  review  an 
appeal,  the  comments  suggesting  that 
that  official  be  entirely  removed  frtim 
the  review  process  are  not  accepted. 

Section  4332(c):  One  comment  was 
received  suggesting  that  this  provision 
was  an  improper  limitation  on  the  duty 
of  Bureau  offidals  to  assist  Indians  who 
are  not  represented  by  counsel  in 
preparing  an  appeal.  The  only 
substantive  change  proposed  from  the 
existing  regulation  was  the  addition  of 
the  words  "not  represented  by  counsel." 
The  change  was  proposed  to  darify  that 
the  duty  to  assist  in  the  preparation  of 
appeals  extends  to  those  Indians  or 
Indian  tribes  who  are  not  being 
represented  by  legal  counsel.  The 
Department  does  not  beheve  the  change 
wmdd  limit  the  prior  duty  of  Bureau 
offidals  to  assist  Indians  who  are  not 
represented  by  counsel  and,  therefore, 
does  not  accept  the  comment. 

Section  4332(d):  One  commenter  ' 
suggested  that  an  appeal  bond  should  be 
required  only  in  extraordinary 
circumstances.  Ilie  language  of  the 
proposed  regulation,  which  was  not 
changed  frvm  the  existing  regulation, 
states  that  "an  appropriate  bond  may  be 
required."  Because  of  the  diversity  of 
circumstances  that  may  exist  in  which  a 
bond  is  requested,  it  is  believed  that 
case-by-case  consideration  of  bond 
requests  must  be  allowed.  The  interests 
of  the  appellant  in  prosecuting  the 
appeal  must  be  weighted  against  the 
possible  disadvantage  to  other  parties 
should  the  appeal  be  decided  against  the 
appellant  who  may  then  be  found  not  to 
have  the  finandal  resources  to  carry  out 
the  obligations  imposed  by  the  decision. 
It  is  not  beheved  that  changes  need  to 
be  made  to  this  regulation. 

Section  4338:  One  commenter 
suggested  that  a  briefing  schedule 
should  not  be  established  until  all 
objections  to  the  composition  of  the 
administrative  record  are  resolved.  Few 
cases  presendy  before  the  Board  involve 
challenges  to  die  composition  of  the 
administrative  record  and  it  is  not 
anticipated  that  the  new  procedures  will 


substantially  increase  this  type  of 
challenge,  lie  Board  has  previously 
been  able  to  accommodate  challenges  to 
the  composition  of  the  administrative 
record  on  a  case-by-case  basis,  and 
expects  to  do  so  in  the  future.  No  need  is 
seen  at  this  time  to  provide  spedfic 
time-frames  for  challenges  to  the 
administrative  record.  Therefore,  the 
comment  is  not  accepted. 

Another  commenter  suggested  that  the 
right  to  seek  review  of  Board  decisions 
by  the  Assistant  Secretary — Indian 
Affairs  should  be  made  explicit  This 
comment  was  based  on  the  erroneous 
belief  that  the  Assistant  Secretary — 
Indian  Affairs  presentiy  has  the  right  to 
review  Board  dedsions.  There  is  no 
authority  for  the  Assistant  Secretary — 
Indian  Affairs  to  review  a  decision  of 
the  Board.  The  comment  is,  therefore, 
not  accepted. 
Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
aiqiroval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Comfdiance  Widi  Odier  Acts 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  EO.  12291  and  certifies 
that  this  document  wiU  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  Departanent  of 
die  Interior  has  also  determined  that  the 
rule  does  not  constitute  a  major  Federal 
action  significantiy  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  PoUcy  Act  of 
1969,  as  amended  (42  U.S.C  4321-4347). 

This  rule  was  written  by  Kathryn 
Lynn,  Office  of  Hearings  and  Appeals. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  Indians. 

Accordingly,  43  CFR  Part  4  is 
amended  as  set  forth  below. 

Dated:  Deceml>er  13, 1968. 
EariE-GjeUe. 

Under  Secretary. 

PART  4— [AMENDED] 
8ul>part  A— General;  Office  of 


1.  The  authority  citation  for  Part  4, 
Subpart  A.  continues  to  read  as  follows: 

AutiMMity:  R.S.  2478,  as  amended  43  U.S.C. 
•ec.  1201,  unless  otherwise  noted. 

2.  In  1 4.1,  paragraph  (b)(2)  is  revised 
to  read  as  follows: 


14.1    Scope  of  autltority; 


(b)  *  *  • 

(2)  Board  of  Indian  Appeals.  The 
Boiard  deddes  finally  for  the  Department 
appeals  to  the  head  of  the  Department 
pertaining  to: 

(i)  Administrative  actions  of  offidals 
of  the  Bureau  of  Indian  Affairs,  issued 
under  25  CFR  Chapter  I.  except  as 
bmited  in  25  CFR  Chapter  I  or  {  4.330  of 
this  part  and 

(ii)  Orders  and  decisions  of 
administrative  law  judges  in  Indian 
probate  matters  othier  than  those 
involving  estates  of  the  Five  Civilized 
Tribes  of  Indians  and  Osage  Indian 
wills.  The  Board  also  deddes  such  other 
matters  pertaining  to  Indians  as  are 
referred  to  it  by  the  Secretary,  the 
Director  of  the  Office  of  Hearings  and 
Appeals,  or  the  Assistant  Secretary — 
Indian  Affairs  for  exercise  of  review 
authority  of  the  Secretary.  Spedal 
regulations  applicable  to  proceedings 
before  the  Boaid  are  contained  in 
Subpart  D  of  this  part 


Subpart  D-flulee 
Aiiara  neannga 


3.  The  authority  dtation  for  Part  4, 
Subpart  D,  continues  to  read  as  follows: 

AudMcHy:  Sees.  1.  2.  36  Stat  855.  as 
amended.  856.  as  amended,  sec.  1,  38  Stat. 
580. 42  Stat.  1185.  as  amended,  sees.  1.  2. 56 
Stet  1021. 1022;  R.S.  463.  465;  5  U.S.C  301:  2S 
U.S.C  sees.  2. 9,  372, 373, 374. 3738.  373b. 

4.  In  S  4.200  the  second  to  the  last 
sentence  is  revised  to  read  as  follows: 


S  4.200    ScopeoTi 

*  *  *  Induded  widiin  IS  4.330 
through  4340  are  procedural  rules 
applicable  to  appeals  to  the  Board  of 
Indian  Appeals  from  administrative 
actions  or  decisions  issued  by  the 
Bureau  of  Indian  Affairs  as  set  forth  in 
84.330.  *  •  * 

General  Rides  AppBcdJa  to  Pioc—dtogs 
OB  Appeal  Befota  die  fartarior  Board  of 
Indian  Apiieels 

5.  The  authority  dtation  for  Part  4. 
Subpart  D.  §§  4.310-4.317  is  removed. 

6.  SS  4J10-4.317  are  revised  and  the 
revised  regidations,  comprising 

SS  4.310-4.318.  read  as  follows: 

§010    Documonls. 

(a)  FiJing.  The  effective  date  for  filing 
a  notice  of  appeal  or  other  document 
with  the  Boaird  during  the  course  of  an 
appeal  is  the  date  of  mailing  or  the  date 
of  personal  delivery,  except  that  a 
motion  for  the  Board  to  assume 
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juriadicliaa  over  u  appMl  Mdar  25 
CFR  2J0(e)  shall  be  effective  tfie  date  h 
is  received  by  die  Board. 

(b)  Service.  Notices  of  appeal  and 
pleadings  sbail  be  served  on  aM  parties 

:  in  any  proceediiig  before  the 
>  Board  of  htdian  Appeels  by  Ibe 
party  filing  the  notice  or  pleading  with 
the  Board.  Service  sfaaU  be 
■cicQiplisiisd  opoB  personal  delivery  or 
maihag.  Where  a  peJty  is  represented  in 
an  appeal  by  an  attorney  or  ether 
representative  authorized  nnder  43  CFR 
1.3,  service  of  any  docament  on  die 
attoney  or  repiaemtadve  is  service  on 
the  party.  Where  ■  party  is  represented 
by  BMsre  than  one  attorney,  service  on 
any  one  attorney  is  sufficient.  "Hie 
ceiliilcate  of  service  on  an  attorney  or 
representative  shaU  include  nie  itame  of 
the  party  whom  the  attorney  or 
representative  represents  and  indicate 
that  service  was  made  on  the  attorney 
or  representative. 

(c)  Computation  of  tmie  for  filing  and 
Berrice.  Accept  as  otherwise  provided 
by  law,  in  computing  aity  period  of  time 
prescribed  for  filing  and  serving  a 
document  the  day  upon  which  the 
decision  or  document  to  be  appealed  or 
answered  was  served  or  dte  day  of  any 
other  event  after  wUch  a  designated 
period  of  tioM  bagiBS  te  ma  is  not  to  be 
incladad  Tfca  lart  day  of  the  period  so 
compoted  is  to  be  inclnded.  unless  it  is  a 
Satiuday.  Sunday.  FedsEal  legal  holiday, 
or  odiar  nonhysinass  day,  in  which 
eveM  die  period  ran  ntU  the  end  of  dM 
next  day  arfaich  is  not  a  Saturday, 
Sunday,  Federal  legal  holiday,  or  other 
nonbuaiiiess  day.  When  the  time 
prescribed  or  aUowed  is  7  days  or  less, 
intermediate  Satwdaya.  Sundays. 
Federal  legal  holidays,  and  other 
nonbu^ness  days  shall  be  axcluded  in 
the  computatian. 

(d)  Kvtentimm  ofiiam.  (1)  The  tiaie  tor 
filing  ar  aanriqg  aay  deesBMnt  axoept  a 
notioe  off  appeal  auqr  be  extended  by  the 
Board. 

(2)  A  request  to  the  Board  for  an 
I  of  time  aaast  he  filed  within 

^MJ^alovedisrfihBg. 

(3)  For  good  cause  the  Boanl  aiay 
grant  an  extension  of  time  on  its  own 
initiative. 

(e)  Retention  of  doaimenta.  All 
documents  received  in  evidence  at  a 
hearing  or  submitted  for  the  record  in 
any  procee<Bng  before  the  Board  will  be 
retained  widi  die  official  recoad  of  the 
proceeding.  The  Board  io  its  discretien. 
may  pennit  the  arithdiawel  of  original 
documents  while  a  case  is  p«>"^"^  or 
after  a  dadsioa  becomes  Baai  upon 
conditioas  as  required  by  the  fio«d. 


soil 

(a)  The  appelant  any  flie  an  opening 
brief  apMfala  n  days  after  receipt  of  the 
nodoe  of  dackedng.  AppeBant  diall 
serve  copies  of  the  opening  brief  upon 
all  intemaled  partiee  or  ooanael  and  file 
a  certlficBiB  wHk  dM  Beard  showing 
service  upon  the  aaBsad  partiaa. 
Opposing  parties  or  counsel  shaU  have 
30  days  from  reoeipt  of  appeilanf  s  brief 
to  file  sasaraf  briefs,  copies  of  winch 
shaU  be  served  upoa  dM  appellant  or 
counsel  aad  all  olhar  parties  in  interest 
A  cartificalB  showing  service  of  the 
answer  briaf  i^MW  all  parties  or  counsel 
shall  be  attached  to  thie  answer  filed 
wtthdra  Board. 

(b)  AppaMiat  eugr  reply  (o  an 
answer!^  brief  widda  15  days  from  its 
receipt  A  certificate  showiag  service  of 
the  reply  brief  upon  all  parties  or 
counsel  shall  be  attached  to  the  reply 
filed  with  the  Board.  Except  by  special 
permission  of  the  Board,  no  other  briefs 
wiM  be  aHowed  OQ  app^. 

(c)  The  Bareea  of  Indian  Afhdrs  rinfl 
be  considered  an  interested  party  n  any 
proceeaing  oefore  flw  Board,  ine  Boerd 
may  request  that  the  Bureau  sotmit  a 
brief  in  ai^  case  before  the  Board. 

(d)  An  original  only  of  each  document 
should  be  filed  w}Qi  the  Board. 
Documents  dranld  not  be  bound  along 
the  side. 

(e)  The  Board  may  also  specify  a  date 
on  or  before  which  a  brief  is  due.  Unless 
expedited  briefing  has  been  granted, 
such  date  riiall  not  be  less  than  the 
appropriate  period  of  time  established  in 
this  sectioiL 

Dedslans  of  the  Board  wfll  be  made  in 
wiiiiug  aad  arm  set  forth  fintfings  of  ract 
and  ooaofauiaBS  of  law.  The  dadsian 
may  adapt  asodK^.  reverse  or  set  aside 
any  proposed  findfaog.  conclusion  or 
order  of  m  official  of  the  Bureau  of 
Indian  Affairs  or  aa  admiaistrative  law 
judge  Distribution  of  dadsions  shaU  be 
made  by  dw  Boaad  to  all  partias 
concerned.  Unless  otherwise  stated  in 
the  decision,  rulings  by  die  Board  are 
final  for  the  Deperiaient  and  AaA  be 
given  immediate  effect 

§4J1S    Aiaicue  Curtae;  InteivanBon, 


(a)  Any  interested  person  or  Indian 
tribe  desiriiv  to  intervene  or  to  foia 
other  parties  or  to  appear  as  aoiicas 
curiae  or  to  obtain  an  order  in  an  appeal 
before  the  Board  shall  apply  ia  writing 
to  the  Board  etatiaf  the  pounds  for  die 
action  sought  Permission  to  intervene, 
to  join  parties,  to  appear,  or  for  other 
relief,  may  be  granted  for  purposes  and 
subject  to  iiaiitations  established  by  the 


Board.  TUs  section  shafl  be  liberelly 
construed. 

(b)  Motions  to  intervene,  to  appear  as 
arnicas  curiae,  to  join  adcfitional  parties, 
or  to  obtain  an  order  in  an  appeal 
{lending  before  the  Board  shall  be 
served  in  the  saow  mainer  as  iQqieal 
briefs. 


14^15 


(a)  No  deoisioa  of  aa  adninistrative 
law  fudge  or  an  offidd  of  die  Bureau  of 
Indian  Afhiirs,  vdiich  at  the  thne  of  its 
rendition  is  subject  to  a^ieal  to  the 
Board,  shal  be  coasideted  final  so  as  to 
constitale  asency  action  subject  to 
judicial  review  under  5  U.S.C  704, 
unless  made  effective  pcacBng  decision 
on  appeal  i>y  order  of  the  Board. 

(b)  No  hirlher  appeal  will  lie  within 
tiie  Department  from  a  dedsion  of  the 
Board. 

(c)  The  fSitig  of  a  petition  for 
reconsideration  is  not  required  to 
exheest  adiniuisti  ati  ve  remedies. 

$4,315   ReaaaaiaeraMen. 

(a)  Reoonsideration  of  a  dedsion  of 
the  Board  wfll  be  granted  only  in 
extraordinary  drcumstanoes.  Any  party 
to  the  dedsion  may  petition  for 
reconsideration.  The  petition  must  be 
filed  writh  the  Board  within  30  days  from 
the  date  of  the  decision  and  shall 
contain  a  detailed  statement  of  die 
reasons  why  reconsideration  should  be 
granted. 

,[b)  A  party  may  Qe  oidy  one  petition 
for  reconsidei  ation. 

(c)  The  fihng  of  a  petition  shall  not 
stay  die  effiect  of  any  decision  or  order 
and  shaU  not  affect  the  finaHty  of  any 
dedsion  or  order  for  purposes  of  judidal 
review,  unless  so  ordered  by  the  Board. 

f4,S1«   RsawaaafsamaourtB. 

Whenever  aiiy  matter  is  remanded 
from  any  court  to  the  Beard  for  further 
preoeedinga.  the  Board  w^  either 
remand  the  matter  to  an  administrative 
law  judge  or  to  the  Bureau  of  Indian 
AChirs,  or  to  die  extent  the  court's 
directive  and  time  limitations  will 
permit,  the  parties  shaM  be  allowed  an 
opportunity  to  submit  to  the  Board  a 
report  recommending  procedures  for  it 
to  follow  to  comply  with  the  court's 
order.  The  Board  will  enter  special 
orders  guvoiaing  matters  on  remand. 


$4,317    atandardsofi 

(a|  Inquiries  about  cases.  All  inquiries 
widi  re^Mct  to  any  matter  pending 
before  the  Board  diafl  be  made  to  the 
Chief  Administrative  ftidge  of  tlie  Board 
or  the  administrative  judge  assigned  the 
matter. 
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(b)  Disqualification.  An 
adminisfrative  judge  may  withdraw 
from  a  case  in  accordance  with 
standards  found  in  the  recognized 
canons  of  judidal  ethics  if  ti^e  judge 
deems  such  action  appropriate.  If.  prior 
to  a  decision  of  the  Board,  a  party  files 
an  affidavit  of  personal  bias  or 
disqualification  with  substantiating 
facts,  and  the  administrative  judge 
concerned  does  not  withdraw,  the 
Diredor  of  the  Office  of  Hearings  and 
Appeals  shall  determine  the  matier  of 
disqualification, 

f431t   Scope  o(  review. 

An  appeal  shall  be  limited  to  those 
issues  which  were  before  the 
administrative  law  judge  upon  die  '^  ' 
petition  for  rehearing,  reopening,  of 
regarding  tribal  purdiase  of  interests,  or 
before  the  offidal  of  the  Bureau  of 
Indian  Affairs  on  review.  However, 
except  as  spedfically  limited  in  this  part 
or  in  Tide  25  of  the  Code  of  Federal 
Regulations,  the  Board  shall  not  be 
limited  in  its  scope  of  review  and  may 
exerdse  the  inherent  authority  of  the 
Secretary  to  correct  a  manifest  injustice 
or  error  where  appropriate. 

Appeals  to  the  Board  of  Inflian  Appeals 
hi  Probate  Matters 

7.  The  authority  dtation  for  Part  4. 
Subpart  D.  ${4,320-4.323  is  removed. 

&  SS  4.320-4.323  are  revised  to  read  as 
follows: 

$4^20   Who  may  appaaL 

A  party  in  interest  shall  have  a  right 
of  appeal  to  the  Board  of  Indian  Appeals 
from  an  order  of  an  administrative  law 
judge  on  a  petition  for  rehearing,  a 
petition  for  reopening,  or  regardmg 
tribal  purchase  of  interests  in  a 
deceased  Indian's  trust  estate. 

(a)  Notice  of  Appeal.  Within  60  days 
bom  the  date  of  the  dedsion,  an 
appellant  shall  file  a  writien  notice  of 
appeal  signed  by  appellant  appellant's 
atiomey,  or  other  qualified 
representative  as  provided  in  43  CFR 
1.3,  with  the  Board  of  Indian  Appeals, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  A 
statement  of  the  errors  of  fact  and  law 
iqion  which  the  appeal  is  based  shall  be 
induded  in  either  Uie  notice  of  appeal  or 
in  any  brief  filed.  The  notice  of  appeal 
shall  indude  the  names  and  addr^ses 
of  parties  served.  A  notice  of  appeal  not 
timely  filed  shall  be  dismissed  for  lack 
of  jurisdiction. 

(b)  Service  of  copies  of  notice  of 
appeal.  The  appellant  shall  personally 
deliver  or  mail  the  original  notice  of 
appeal  to  the  Board  of  Indian  Appeals. 
A  copy  shall  be  served  upon  the 


administrative  law  judge  whose 
dedsion  is  appealed  as  well  as  all 
interested  parties.  The  notice  of  appeal 
filed  with  the  Board  shall  include  a 
certifies  tion  that  service  was  made  as 
required  by  this  section. 

(c)  Action  by  administrative  law 
Judge;  record  inspection.  The 
administrative  law  judge,  upon  receiving 
a  copy  of  the  notice  of  appeal,  shaU 
notify  the  Superintendent  concerned  to 
return  die  diqilicate  record  filed  under 
SS  4.238(b)  and  4.241(d),  or  under 
S  4.242(f)  of  this  part  to  the  Land  Tides 
and  Records  Office  designated  under 
1 4.23e(b)  of  this  part  The  duplicate 
record  shall  be  conformed  to  the  original 
by  die  Land  Tides  and  Records  Office 
and  shall  thereafter  be  available  for 
insfiection  either  at  the  Land  Tides  and 
Records  Office  or  at  the  office  of  the 
Superintendent  In  those  cases  in  which 
a  transcript  of  the  hearing  was  not 
prepared,  the  administrative  law  judge 
shall  have  a  transcript  prepared  whidi 
shall  be  forwarded  to  the  Board  within 
30  days  from  receipt  of  a  copy  of  the 
notice  of  appeal 

$  4«321    Nolfoa  of  transmillal  of  record  on 


The  original  record  on  appeal  shall  be 
forwarded  by  the  Land  Titles  and 
Records  Office  to  the  Board  by  certified 
maiL  Any  objection  to  the  record  as 
constituted  shall  be  filed  with  the  Board 
within  15  days  of  receipt  of  the  notice  of 
docketing  issued  under  $  4.332  of  this 
part 

$4322    Dockatlna. 

The  appeal  shall  be  docketed  by  the 
Board  upon  receipt  of  the  administrative 
record  from  the  Land  Tides  and  Records 
Office.  All  interested  parties  as  shown 
by  the  record  on  appeal  shall  be  notified 
of  the  docketing.  Tlie  docketing  notice 
shall  specify  the  time  within  which 
briefs  may  be  filed  and  shall  cite  the 
procedural  regulations  governing  the 
appeal. 

$4323    DtsposWon  of  tlie  record. 

Subsequent  to  a  decision  of  the  Board, 
other  than  remands,  the  record  filed 
with  the  Board  and  all  documents  added 
during  the  appeal  proceedings,  induding 
any  transcripts  prepared  because  of  the 
appeal  and  the  Boaid's  decision,  shall 
be  forwarded  by  the  Board  to  the  Land 
Tides  and  Records  Office  designated 
under  $  4.23e(b)  of  this  part  Upon 
receipt  of  the  record  by  the  Land  Tides 
and  Records  Office,  the  duplicate  record 
required  by  $  4.320(c)  of  this  part  shall 
be  conformed  to  the  original  and 
forwarded  to  the  Superintendent 
concerned. 


Appeals  to  the  Board  of  Indian  Aiqiaals 
From  Adntdnistiative  Actioas  of  Officials 
of  the  Bureau  of  Indian  Affairs: 
Adndnlstradve  Review  hi  Othar  ImBan 
Matters  Not  Rdadng  to  Probate 
Procaadings 

9.  The  authority  citation  for  Part  4, 
Subpart  D,  S  S  4.330-4.34a  is  removed. 

10.  IS  4.330-4.340  are  revised  to  read 
as  follows: 

$4w330    Scope. 

(a)  The  definitions  set  forth  in  25  CFR 
2.2  apply  also  to  these  spedal  rules. 
These  regulations  apply  to  the  practice 
and  procedure  for  (1)  ^ipeals  to  the 
Board  of  Indian  Appeals  fiom 
administrative  actions  or  decisions  of 
officials  of  the  Bureau  of  Indian  Affairs 
issued  under  regulations  in  25  CFR 
Chapter  1,  and  (2)  administrative  review 
by  the  Board  of  Indian  Appeals  of  other 
matters  pertaining  to  Indians  which  are 
referred  to  it  for  exercise  of  review 
authority  of  the  Secretary  or  the 
Assistant  Secretary — Indian  Affairs. 

(b)  Except  as  otherwise  permitted  by 
the  Secretary  or  the  Assistant 
Secretary — ^Indian  Affairs  by  special 
delegation  or  request  the  Board  shall 
not  adjudicate: 

(1)  Tribal  enrollment  disfnites: 

(2)  Metiers  dedded  by  the  Bureau  of 
Indian  Affairs  through  exerdse  of  its 
discretionary  authority:  or 

(3)  Appeals  from  decisions  pertaining 
to  final  recommendations  or  actions  by 
offidab  of  the  Minerals  Management 
Service,  unless  the  dedsion  is  based  on 
an  interpretation  of  Federal  Indian  law 
(decisioru  not  so  based  which  arise  from 
determinations  of  the  Minerals 
Management  Service,  are  appealable  to 
the  Interior  Board  of  Land  Appeals  in 
accordance  with  43  CFR  4.410). 


$4331    Whomayi 

Any  interested  party  affected  by  a 
final  administrative  action  or  dedsion  of 
an  offidal  of  the  Bureau  of  Indian 
Affairs  issued  under  regulations  in  Tide 
25  of  the  Code  of  Federal  Regulations 
may  appeal  to  the  Board  of  Indian 
Appe^,  except — 

(a)  To  the  extent  that  decisions  which 
are  subject  to  appeal  to  a  higher  official 
within  die  Bureau  of  Indian  Affairs  must 
first  be  appealed  to  that  offidak 

(b)  Where  the  decision  has  been 
approved  in  writing  by  the  Secretary  or 
Assistant  Secretary — Indian  Affairs 
prior  to  promulgation;  or 

(c)  Where  otherwise  provided  by  law 
or  regulation. 
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f4Jtt 


iof  bond. 

(a)  A  notice  of  appeal  shall  be  in 
writing,  signed  by  the  appellant  or  by 
his  attorney  of  record  or  other  qualified 
representative  as  provided  by  43  C7R 
1.3.  aad  filed  with  the  Board  of  Indian 
Appeak.  Offioe  of  Hearii«s  and 
Ai^ieals.  U.S.  DepartsMnt  of  the  Interior, 
4015  Wilson  Boulevard.  Ariington. 
Virginia  22203.  within  30  days  after 
receipt  by  the  appellant  of  the  decision 
from  which  the  appeal  is  taken.  A  copy 
of  the  notice  of  appeal  shall 
simultaneously  be  filed  %vith  the 
Assistant  Secretary— Indian  Affairs.  As 
required  by  i  4J33  of  this  part,  the 
notice  of  appeal  sent  to  the  Board  shall 
certify  diat  a  copy  has  been  sent  to  the 
Aseistant  Secretuy— Indian  Affafars.  A 
notice  of  appeal  not  timriy  filed  shall  be 
dlsnissed  for  lack  of  furisdiction.  A 
notice  of  appeal  ^mII  indnde: 

(1)  A  fall  identification  of  die  case; 

(2J  A  statenent  of  the  reasons  for  the 
appeal  and  of  the  relief  sought  and 

(3)  The  naiaes  and  addreeses  of  all 
additional  interested  parties.  Indian 
tribes,  tribal  coaporations,  or  groups 
having  rights  or  privileges  which  may  be 
affected  by  a  change  in  the  dedsioa 
whether  or  not  they  paiUdpated  as 
interested  parties  in  the  eariier 
proceetBngs.  

(b)  la  accordance  widi  2S  CFR  2.20(c) 
a  notice  of  appeal  shall  not  be  effective 
for  20  days  from  receipt  by  (he  Board, 
duxiag  which  tiow  the  Assistant 
Secfctaiy— Indian  Affairs  may  decide  to 
review  die  appeal  If  die  Assistant 
Secretaiy— Indian  Affairs  praperiy 
notifies  the  Board  that  be  has  dedded  to 
review  the  appeal  any  documents 
concerning  the  case  filed  with  the  Board 
shall  be  traasaiitted  to  the  Assistant 
Secretary— Indian  Affairs. 

(c)  Wnen  the  appellant  is  an  Indian  or 
Indian  tribe  not  represented  by  cotmsel 
the  official  who  issaed  the  dedsion 
appealed  shall,  upon  request  of  the 
appellant,  render  such  assistance  as  is 
appropriate  in  the  preparation  of  the 
appeal 

(d)  At  any  tine  during  iDe  pendency 
of  an  appeal  an  appropriate  bond  may 
i)e  reqaired  to  protect  tiie  interest  of  any 
Indian.  Indian  tribe,  or  other  parlies 
mvoivesL 


14.333   Sarvtoeoraooeaori.. 

(a)  Oa  or  before  the  date  of  filing  of 
the  notice  of  appeal  the  appellaat  shall 
serve  a  copy  of  die  notice  upon  each 
known  interested  party,  upon  die  official 
of  the  Bnreea  of  Indian  AAiirs  from 
whose  decision  the  qjpeal  Is  taken,  and 
apeo  the  A  ssistsnt  aeuelaiy    Indian 
AfEsirs.  The  notice  of  appeal  filed  with 


die  Boaid  riwll  certify  diet  eervice  was 
made  as  leqaired  by  this  saeden  and 
shaU  show  dM  Danes  and  addresses  of 
all  parties  earved.  If  the  appellant  is  an 
Indian  or  an  ^—d*— *  tribe  not  represented 
by  counsel  the  appellant  may  request 
the  official  of  the  Bareeu  whose  decision 
is  appealed  to  assist  in  service  of  copies 
of  tiie  notice  of  appeal  and  any 
supporting  docameats. 

(bj  The  notice  of  eppeal  will  be 
nonsideted  lo  have  been  served  upon 
the  date  of  personal  service  or  m^Ung. 

14434    ExtensioaeafllaM. 

Requests  for  extensions  of  time  to  file 
documents  may  be  granted  upon  a 
showing  of  gooid  cause,  exoept  for  the 
time  fixed  for  filing  a  aotice  of  appeal 
which,  as  specified  in  S  4J32  of  this 
part  may  not  be  extended. 

t4Jl> 

raoosdfey 


(a)  Within  20  days  after  receipt  of  a 
notice  of  appeal  or  opon  notice  from  the 
Board,  the  official  of  the  Bureau  of 
Indian  Affairs  whose  decision  is 
appealed  shall  assemble  and  traasaiit 
the  record  to  the  Board.  The  record  on 
appeal  shall  include,  without  limitation, 
copies  of  transcr^ta  of  testimony  taken: 
all  original  documents,  petitions,  or 
applications  by  which  the  proceeding 
was  initiated;  all  supplemental 
documents  wbidi  set  forth  claims  of 
Interested  parties:  and  all  documents 
upon  which  all  previous  decisions  were 
based. 

(b)  The  administrative  record  shall 
include  a  Table  of  Contents  noting,  at  a 
minimua.  indasion  of  the  following: 

(1)  Hm  decision  eppeeied  from: 

(2)  llie  notice  of  appeel  or  copy 
thereof,  and 

(3)  Certification  tbet  the  record 
contains  aO  information  and  documents 
utilized  by  the  ded<Hng  official  in 
rendering  the  decision  appealed. 

(c)  If  the  deciding  offidd  receives 
notification  that  the  Assistant 
Secretary— Indian  Affairs  has  decided 
to  review  the  appeal  before  die 
administrative  record  is  transmitted  to 
the  Board,  the  administrative  record 
shall  be  forwarded  to  the  Assistant 
Secretary— Indbn  Affairs  rather  than  to 
theBoanL 


14.336 

An  appeal  shall  be  aseigoed  a  docket 
number  by  the  Baaidao  days  after 
receipt  of  the  notice  of  appeal  anlees  the 
Board  has  bean  property  aotified  that 
the  Aaaialaal  Seeeslary— indiaa  Alfoirs 
has  amaaiBd  jarisdtntinn  oew  the 
appeal  A  naik*  of  docicstiog  ahall  be 
sent  to  all  interested  parties  as  shown 


by  the  record  on  appeal  upon  receipt  of 
the  administrative  record.  Any  objection 
to  the  record  as  oonstitntad  ^all  be 
filed  with  the  Board  within  IS  days  of 
receipt  of  the  notice  of  dockefing.  llie 
dodceting  notice  shall  mecify  die  time 
within  vHkieh  brieCi  siml  be  filed,  dte 
the  procedural  regulations  governing  die 
appeal  and  indnde  a  copy  of  the  Table 
of  Contents  famished  by  the  deciding 
official. 


S4.337 


kyma 


(a)  The  Board  may  make  a  final 
decision,  or  where  the  record  indicates  a 
need  for  further  inquiry  to  resolve  a 
genuine  issue  of  material  fact  the  Board 
may  require  a  heariug.  All  hearings  shall 
be  conducted  by  an  administrative  law 
judge  of  the  Office  of  Hearii^  and 
Appeals.  The  Board  nuy.  in  its 
discretion,  grant  oral  argument  before 
the  Board. 

(b)  Where  the  Board  finds  diat  one  or 
more  issues  involved  in  an  appeal  or  a 
matter  referred  to  it  were  decided  by  the 
Bureau  of  Indian  Affairs  based  upon  the 
exercise  of  discretionary  authority 
committed  to  the  Bureau,  and  the  Board 
has  not  otherwise  been  permitted  to 
edfodicate  the  i8sne(s)  pursuant  to 

S  4.330(b)  of  this  part,  the  Board  shall 
dismiss  the  appeal  as  to  the  issoeis)  or 
reler  the  ianuoCs)  to  the  Assistant 
Secretary— Indian  Afidrs  for  farther 
consideration. 


§4.338    Submisotonhy 
)af 


(a)  When  an  evidentiary  hearing 
pursuant  to  f  4.337(a)  of  this  part  is 
conduded,  the  administrative  law  judge 
shall  recommend  findings  of  fact  and 
conclusions  of  law,  stating  the  reasons 
far  such  recommendatiotts.  A  coi^  vi 
the  recommended  decision  diaH  be  sent 
to  each  party  to  the  proceeding,  the 
Bureau  oSidal  involved,  and  ihe  Board. 
Simultaneously,  die  entire  record  of  the 
proceedings,  tndadiag  the  transcript  of 
the  hearing  before  the  administrative 
law  judge,  shall  be  forwarded  to  the  . 
Board. 

(b)  The  administrative  law  judge  shall 
advise  the  parties  at  the  condusion  of 
die  recommended  dedsion  of  their  ri^t 
to  fQe  exceptions  or  other  comments 
regarding  the  recommended  dedsion 
with  die  Board  in  accordance  with 

1 4.339  of  this  part 


Within  30  days  after  receipt  of  the 
recommended  dedsion  of  dw 
administrative  law  judge,  any  party  may 
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file  exceptions  to  or  other  comments  on 
the  decision  with  the  Board. 

1 4J40   DispoeWon  of  the  record. 

Subsequent  to  a  decision  by  the  '         \       ■  ' 

Board,  the  record  filed  with  the  Board 

and  all  documents  added  during  the  ^        . 

appeal  proceedings,  bicluding  the  -'.-..' 

Board's  dedsion.  shall  be  forwarded  to 
the  offidal  of  the  Bureau  of  Indian 
Affairs  whose  dedsion  was  appealed 
for  pK^r  disposition  in  accordance 
with  rules  and  regulations  concerning 
treatment  of  Federal  records. 

{FR  Doc  89-3001  Filed  2-9-80: 8:45  am) 
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Part  III 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Aseistsnt  Seoralwy  for 
Housing  and  Equai  Opportunity 

24  CFR  Part  125 

ff=air  Housing  Initiatives  Program;  Hnal 

Rule 
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DEPARTMCNT  OF  HOUSMQ  AND 
UmANOCVELOraCNT 

OfHoa  of  Km  AaaiatMil  Sacfelify  for 
Fair  HoMrtw9  and  EquH  Opportunity 

14  CFR  Part  128 

iDoefeM  Na  n-a»-iM«;  m-i4m] 

aoawcr.  Office  of  the  AMistant 
Secretary  for  Pair  Housing  and  Equal 
Oppwtunity.  HUD. 
action:  Final  rule. 


:  HUD  is  adopting  regulations 
to  govern  its  new  Fair  HoiMing 
Initiatives  Program  (FHIP).  Under  this 
program.  HUD  will  fund  State  and  local 
government  agencies,  public  and  private 
nonprofit  organisations,  and  other 
public  and  private  entities  fonnulating 
or  carrying  out  programs  to  prevent  or 
eliminate  discriminatory  housing 
practices.  The  regulations  provide  for 
three  categories  of  funding  under  FHIP: 
(1)  The  Administrative  Enforcement 
Initiative.  (2)  the  Education  and 
Outreach  Initiative,  and  (3)  the  Private 
Enforcement  Initiative. 

FHIP  is  designed  to  strengthen  and 
enhance  enforcement  of  and  compliance 
with  the  Fair  Housing  Act  (Title  Vm  of 
the  Qvil  Rights  Act  of  1968)  and  State 
and  local  laws  recognised  by  the 
Secretary  of  HUD  as  providing 
substantially  equivaloit  rights  and 
remedies  to  those  providedin  the  Fair 
Housing  Act 

tBATKMay9.igeo. 


ITNM  contact: 

Maxine  B.  Cunningham.  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development  4S1  Sevendi  Street  SW.. 
Washington,  DC  20410  Telephone:  (202) 
75S-045S  (V  and  TDD);  this  U  not  a  toU- 
free  number. 


rARv  irowiATiON.  The 
information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  (^ce  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1880  and 
have  been  assigned  OMB  control 
number  2520-0033.  The  public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading.  Other  Matters.  Send 
comments  regarding  these  burden 


estimates  or  any  other  aspect  of  these 
collections  of  iniformation.  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development  Rules  Docket  Qerk.  461 
Seventh  Street  SW.,  Room  10276, 
Washington.  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, . 
Office  of  Management  and  Budget 
Washington.  DC  20603. 

Background 

The  Fair  Housing  Act  (Title  Vm  of  die 
Qvil  RighU  Act  of  1968,  as  amended  by 
the  Fair  Housing  Amendments  Act  of 
1988).  42  U.S.C  380O-362a  charges  the 
Secretary  of  HUD  with  responsibility  to 
accept  and  investigate  complaints 
alle^ng  discrimination  based  on  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin  in  the  sale, 
rental  or  financing  of  most  housing.  In 
addition,  the  Fair  Housing  Act  directs 
the  Secretary  to  coordinate  with  State 
and  local  agencies  administering  fair 
housing  laws  and  to  cooperate  with  and 
to  render  technical  assistance  to  public 
or  private  entities  carrying  out  programs 
to  prevent  or  eliminate  discriminatory 
housing  practices. 

The  Fair  Housing  Initiatives  Program 
(FHIP),  authorized  in  section  581  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L 100-242,  approved 
February  5, 1988)  authorizes  the 
Secrete^  to  provide  funding  to  State 
and  local  governments  or  their  agencies, 
public  or  private  nonprofit 
organizations,  or  other  public  or  private 
entities  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  These 
funds  will  enable  the  recipients  to  carry 
out  activities  designed  to  obtain 
enforcement  of  the  rights  granted  by  the 
Fair  Housing  Act  or  by  substantially 
equivalent  State  or  local  fair  housing 
laws,  and  education  and  outreach 
activities  designed  to  inform  the  public 
concerning  rights  and  obligations  under 
such  Federal,  State  or  local  laws 
prohibiting  discrimination.  Funding  for 
enforcement  of  fair  housing  laws 
includes  activities  involving  use  of 
judicial  as  well  as  administrative 
enforcement  procedures. 

On  luly  7, 1988,  HUD  published  in  the 
Fedatal  Register  (53  FR  25576)  a 
proposed  rule  to  implement  the  FHIP 
authority  by  adoption  of  a  new  Part  125 
in  Titie  24  of  the  Code  of  Federal 
Regidations.  The  proposed  regulations 
provided  for  funding  in  three  distinct 
areas  under  FHIP: 

1.  The  Administrative  Enforcement 
Initiative  (Subpart  B  of  the  new  Part 
US): 


2.  The  Education  and  Outreach 
Initiative  (Subpart  C  of  the  new  Part 
125);  and 

3.  The  Private  Enforcement  Initiative 
(Subpart  D  of  die  new  Part  125). 

The  proposal  provided  a  30<lay 
period  for  submission  of  comments  by 
the  public  ending  August  8,  I9ea  HUD 
received  a  total  of  33  public  comments 
on  the  proposed  new  Part  125.  Nine 
comments  were  from  the  National 
Assodatiim  of  Realtors  (NAR)  and 
affiliated  organizations,  including  5  local 
Boards  of  Realtors,  2  State  Associations 
of  Realtors,  and  the  NAR-affiliated 
Institute  of  Real  Estate  Management 
(IREM).  Individual  Realtors  submitted  8 
comments,  and  attorneys  who  represent 
Realtors  submitted  3  comments.  Six 
comments  came  from  fair  housing  or 
dvil  rights  groups,  and  6  were  frt)m 
State  or  local  enforcement  agencies 
(including  one  comment  from  an 
organization  representing  such  agencies 
in  a  four-State  region).  In  addition,  there 
was  a  comment  from  the  United  States 
League  of  Savings  Institution,  one  bom  a 
Community  Housing  Resource  Board 
(CHRB),  and  one  from  an  attorney 
involved  in  both  prosecution  and 
defense  of  housing  discrimination  cases. 

Three  comments  generally  supported 
the  proposed  riile  as  written,  and  24 
commentera  supported  the  proposal 
with  comments  on  specific  provisions. 
Two  commenters  were  generally 
opposed  to  the  proposal,  and  4 
commenters  limited  their  comments  to  a 
suggestion  that  real  estate  brokers  be 
compensated  for  time  lost  as  a  result  of 
testing. 

Statutory  Requirements 

The  statutory  authorization  for  FHIP 
contains  several  requirements  relating 
to  program  administration: 

(1)  A  requirement  for  submitting  30- 
day  advance  notification  of  each 
proposed  grant  contract  or  cooperative 
agreement  under  FHIP  to  the  House  and 
Senate  Banking  Committees  (section 
681(b)(1)); 

(2)  A  requirement  for  providing  to  the 
House  and  Senate  Banking  Committees 
a  quarterly  report  that  summarizes  the 
activities  funded  under  FHIP  and 
describes  the  geographical  distribution 
of  FHIP  grants,  contracts,  or  cooperative 
agreements  (section  561(b)(2});  and 

(3)  A  requirement  for  submitting  to 
Congress,  within  6  months  after  the  end 
of  the  FHIP  demonstration  period 
(September  30, 1989),  an  evaluation  of 
the  effectiveness  of  the  guidelines  for 
testing  activities  funded  under  the 
Private  Enforcement  Initiative  of  FHIP 
(section  581(c)(2)). 
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The  NAR  recommended  Aat  the  final 
regulations  contain  a  statement  of  these 
three  requirements.  Four  additional 
conunenters  made  similar 
recommendations  with  respect  to  the 
first  two  requirements,  and  two 
additional  commenters  Joined  TJAR  with 
respect  to  the  third  requirement 

AH  three  of  the  statutory  requirements 
app*y  to  HUD  wi&out  regard  to  their 
inclusion  in  die  final  regulations.  The 
thrust  of  the  comments  urging  die 
insertion  of  diose  requirements  into  the 
regulations  was  to  ensure  public 
awareness  of  the  requirements  of  die 
law.  However,  HUD  sees  no  need  to 
include  these  requirements  in  the  text  of 
the  final  regulations.  Further,  inclusion 
of  the  statutory  requirement  for  the 
sobmissioQ  of  an  evaluation  of  the 
guidelines  for  testing  contained  in  this 
regulation  within  6  months  after  the  end 
of  the  demonstration  period  could  result 
in  confusion  regarding  evaluation  of 
further  testing  activities  should  the 
authoriaeation  far  FHIP  be  extended. 

The  NAR  and  two  other  commenters 
Tecomraended  that  a  statement  be 
mserted  in  the  final  regulations 
conceniing  the  $3,000,000  limitation  (in 
section  S61(d})  on  the  amount  whidi 
HUD  may  aUocate  to  die  Private 
Enforcement  Initiative  for  fiscal  year 
1989.  In  addition,  one  commenter 
suggested  that  guidelines  for  HUD'S 
determination  as  to  allocation  of  funds 
be  provided  in  the  final  regulations. 
HUD  considers  it  unnecessary  to  include 
a  statement  of  the  statutory  limitation 
on  funding  in  the  final  program 
regulations,  since  the  limitation  will 
apply  to  HUD  in  any  event  Moreover, 
the  limitation  may  change  if  the  program 
is  extended  beyond  the  presendy 
scheduled  termination  date  of 
September  30, 1988.  HUD  considers  die 
addition  of  guidelines  to  be 
inappropriate  because  it  would  operate 
to  restrict  HlB}'s  future  flexibility  in  an 
area  Uiat  has  been  left  to  HUD's 
discretion  by  the  statute.  Moreover,  any 
notice  of  funding  availability  for  the 
Private  Enforcement  Initiative,  whidi 
notice  would  have  to  be  publidiedin  the 
Federal  Register  pursuant  to  24  CFR 
12S.104(d),  will  contain  a  statement  of 
the  statutory  limitation  and  a  discussion 
of  HUITs  allocation  of  funds  to  activities 
under  the  Private  Enforcement  Initiative, 
together  with  the  reasons  for  such 
allocation. 

Regulatory  Flaxifaility  Act  CertificatioD 

lliree  commenters,  including  the  NAR 
and  IREM.  stated  dieir  belief  that  HUD 
activities  under  FHIP  will  involve  a 
substantial  number  of  small  entities. 
Accordingly,  they  recommend  that  HUD 
prepare  a  regulatory  flexibility  analysis 


which  describes  die  impact  of  the 
proposed  rule  on  small  entities. 

fai  response,  HUD  points  out  diat 
under  5  U.S.C.  e05(b),  the  requirements 
for  preparation  of  regulatory  flexibility 
Mialyses  do  not  apply  if  the  Secretary 
oertffles  that  the  rale  will  not,  if 
promulgated,  have  "a  significant 
economic  fanpact  on  a  substantial 
number  of  small  entities."  Aldiough  the 
regulations  may,  as  die  commenters 
suggested,  affect  a  substantial  number 
of  small  entities,  HUD  does  not  believe 
diat  diere  would  be  "a  significant 
economic  impacf'on  any  of  them,  except 
in  a  case  in  which  testing  confirms  an 
allegation  of  a  dtscriminatory  housing 
practice.  Therefore,  HUD  believes  that  a 
regulat(»y  flexibility  analysis  is  not 
required  for  this  final  rule. 


Subpart. 

Subpart  A  of  Part  125  contains 
statements  of  die  policy  and  purpose  of 
FHIP,  definitions  applicable  to  the 
provisioas  of  Part  125,  and  descriptions 
of  the  nedied  by  whidi  HUD  will 
adndnister  the  program  and  make 
awards  of  fun<Hng. 

Comments  were  received  with  respect 
to  only  one  section  of  Subpart  A — 
i  125.105,  which  lists  the  requirements 
for  applications  for  FHIP  funding.  The 
NAR.  BtEM  and  a  State  Assodation  of 
Realtora  stated  their  support  for  the 
requirement  for  a  description  of  the 
specific  activities  to  be  conduded  with 
FHIP  funds.  The  State  Assodation  also 
suggested  that  redpients  should  be 
monitored  to  assure  diat  they  are 
oonducting  their  activities  in  accordance 
with  their  applications.  Since 
procedures  for  monitoring  program 
activities  and  funding  are  already 
provided  for  in  S  125.104(e},  under  which 
die  Assistant  Secretary  will  establisb 
spedfic  accounting  controls  and  require 
monitoring  of  records  on  a  periodic 
basis  by  HUD  Field  staff,  die  suggested 
changes  have  not  been  made  in 
i  125.105. 

However.  HUD  has  added 
darification  in  S  125.105  to  the  effect 
that  applications  for  FHIP  funding  must 
address  eadi  of  the  criteria  for  selection 
set  forth  in  the  rule  and  in  notices  of 
funding  availability  for  FHIP  published 
in  die  Federal  Regbter. 

Subpart  B — ^Adnunistiative  Enfocoeinent 
Lddadve 

Under  the  Administrative 
Enforcement  Initiative,  HUD  will 
provide  funding  to  substantially 
equivalent  State  and  local  fair  housing 
enforcement  agendes  in  support  of 
initiatives  designed  to  broaden  the 
range  of  enforcement  and  conq^ance 
activities  whicfa  they  conduct 


Only  one  commenter  was  coocemed 
with  Subpart  B.  A  local  human  relations 
commission  noted  diat  the  regulations  in 
Subpart  B  ^>edfically  provide  for 
funding  for  conducting  investigations  of 
systemic  discrimination  but  fail  to 
mention  the  continuation  of  funding  for 
individoal  housing  discrimination  case 
processing.  Funding  for  individual  case 
processing  by  State  and  local  agendes 
will  be  continued  by  HUD  under  the  Fair 
Housing  Assistance  Program  (24  CFR 
Part  111). 

This  sasK  commenter  also 
recommended  simplification  of  the 
application  process  for  funding  under 
Subpart  B.  Since  the  Administntive 
Enforcement  Initiative  will  provide 
funding  for  specific  projects,  as  opposed 
to  ccmtributioos  for  processing  of 
individual  fair  housing  complaints  on  an 
ongoing  basis,  specific  applications  and 
approvals  will  be  necessary.  However, 
the  application  requirements  for  FHIP 
Subpart  B  binding  will  not  affed  the 
program  administrative  requirements  for 
complaint  processing  contributions 
under  the  Fair  Housing  Assistance 
Program. 

Subpart  C— Educatkm  and  Ontraadi 
Initialhre 

The  EducatioD  and  Outreadi  Initiative 
will  provide  funding  to  develop, 
implement  cany  out  or  coordinate 
education  and  outreach  programs 
designed  to  inform  die  public  of  their 
rights  and  oUigatioas  under  the  Fair 
Housing  Ad  and  substantially 
equivalent  State  and  local  foir  boiuing 
laws.  Funding  will  be  provided  for 
educational  profeds  which  advise  the 
general  pnbhc  and  housing  industry 
groups  about  fair  housing  rights  and 
responsibilities  and  outreach  projects 
which  promote  spedalized  support  and 
coordinated  niedbods  to  provide  for  fair 
housing. 

The  orgamzation  representing  State 
and  local  agencies  in  a  four-State  region 
and  the  Nebraska  Equal  On>artunity 
Commission  critidzed  the  regulations  on 
education  and  outreach  for  Umitiag  the 
types  of  activities  diat  could  be 
uiulertaken  by  State  and  local  agencies 
administoing  substantially  equivalent 
faff  housing  laws  and  for  extending  die 
availability  <rf  funds  to  groups  who  may 
not  have  the  same  fair  housing  interests 
as  die  State  and  local  enforcement 
agendes.  These  same  commenters  also 
raised  the  issue  of  conflid  in  strategies 
for  fair  housing  efforts  and 
recommended  the  establishment  by 
HUD  of  an  oversight  group,  which  would 
indude  representation  frtnn  State  and 
local  enforcement  agendes.  to 
coordinate  strategies,  make 
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recommimdatioM  at  to  funding  and 
monitor  program  efforts.  HUD  agrees 
that  there  is  a  need  for  non- 
governmental applicants  to  coordinate 
activities  to  "be  funded  under  the 
Education  and  Outreach  Initiative  with 
any  State  or  local  enforcement  agency  in 
Jurisdictions  with  substantially 
equivalent  fair  housing  laws.  However, 
the  responsibility  for  oversight  has  to 
remain  with  HUD.  A  requirement  to  that 
effect  has  been  added  to  the  r^gulati<ms 
in  Subpart  C 

Section  125.303  provides  examples  of 
the  types  of  educational  and  outreach 
projects  which  may  be  funded  under  the 
Education  and  Outreach  Initiative  at 
FHIP.  HUD  received  a  number  of 
comments  concerning  specific 
provisions  of  this  section. 

One  commenter,  an  attorney  who 
represents  several  Boards  of  Realtors, 
recommended  that  paragraphs  (a)(lH3] 
of  that  section  clearly  provide  for  the 
development  of  informative  material, 
education  programs  and  educational 
seminars  for  real  estate  practitioners. 
HUD  intends  that  real  estate 
practitioners  be  included  among  the 
"housing  industry  groups"  and  "other 
groups"  for  whom  education  programs 
may  be  developed  and  educational 
seminars  may  be  provided.  Therefore, 
no  change  is  necessary  in  those 
provisions. 

With  regard  to  paragraph  (b)(3).  the 
NAR,  IREM  and  two  local  Boards  of 
Realton  believe  that  the  "outreach 
projects"  specifically  permitted  under 
that  paragraph  could  be  construed  to 
include  "benign  steering"  programs 
designed  to  maintain  the  minority 
popuJation  of  a  community  at  or  below  a 
"tipping  point",  and  one  dvil  rights 
group  took  a  position  against  an 
interpretation  of  the  fair  housing  law  as 
"promoting  integration  goals".  In 
addition,  the  NAR.  IREM  and  the  two 
State  Associations  of  Realton 
recommended  that  HUD  amend 
paragraph  (b)(3)  to  clarify  that  the 
"outreach  projects"  eligible  for  funding 
do  not  include  integration  maintenance, 
"benign  steering"  or  other  programs 
designed  to  limit  minorify  residence  in  a 
neighborhood  or  housing  complex  It  is 
not  HUD's  intention  to  construe 
paragraph  (b)(3)  as  including  "benign 
steering"  or  integration  maintenance 
activities  within  the  meaning  of 
"outreach  projects",  and  HUD  does  not 
believe  that  the  language  of  paragraph 
(b)(3)  as  set  forth  in  the  proposed  rule 
requires  clarification  on  that  point 

Paragraph  (b)(4)  of  i  125.303 
specifically  permits  funding  of  programs 
relating  to  "new  or  more  sophisticated" 
discriminatory  housing  practices.  The 
NAR,  IREM  and  an  attorney  who 


represents  several  Boards  of  Realton 
recommended  that  the  modest  funding 
available  under  this  Initiative  should  be 
targeted  exclusively  at  the  more 
"traditional"  forms  of  discrimination 
that  are  acknowledged  to  exist  and  that 
can  most  easily  be  identified  by  testing, 
rather  than  at  "sophisticated" 
techniques  of  discrimination.  In 
response,  HUD  notes  that  FHIP  is 
intended  to  function  as  a  program  under 
which  a  variefy  of  enforcement  efforts 
can  be  utilized.  Therefore,  HUD  does 
not  believe  that  limiting  FHIP  funding  to 
traditional  forms  of  discrimination  as 
recommended  by  these  commentere  is 
consistent  with  the  purposes  of  the 
program. 

Subpart  D— Private  Enforcement 
Initiative 

The  Private  Enforcement  Initiative 
will  provide  funding,  to  non-profit 
organizations  and  oUier  private  entities 
that  are  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices,  for 
projects  designed  to  enhance  efforts  to 
enforce  the  provisions  of  the  Fair 
Housing  Act  and  substantiaUy 
equivalent  State  and  local  fair  housing 
laws. 

As  an  overall  comment,  the  U.S. 
League  of  Savings  Institutions  suggested 
that  the  regulations  for  this  initiative 
"enumerate  with  some  specificity"  the 
requirments  for  obtaining  funds.  HUD 
believes  that  the  requirements  set  out  in 
the  general  provisions  of  Subpart  A 
concerning  applications  and  in  the  more 
specific  provisions  of  Subpart  D  already 
accomplish  that  purpose.  Accordingly, 
no  changes  are  needed  in  this  regard. 

Section  125.402— Eligible  Applicants 

Section  126.402  states  that  applicants 
eligible  to  receive  assistance  under  this 
initiative  are  private  non-profit 
organizations  and  other  private  entities 
that  are  formulating  or  carrying  out 
programs  to  prevent  or  elin^ate 
discriminatory  housing  practices.  A  fair 
housing  group  commented  that  the 
definition  of  eligible  applicants,  while 
appropriate  for  the  Education  and 
Outreach  Initiative  in  Subpart  C,  is  too 
broad  for  the  activities  described  in 
i  125.403  (a)  and  (b).  This  group  urged 
that  the  definition  of  "eligible 
applicants"  be  revised  by  adding  to  the 
first  sentence  of  8  125.402  the  following 

phrase: by  investigating  fair 

housing  complaints  and  seeking 
resolution  through  administrative  or 
judicial  actions."  HUD  believes  that  this 
additional  language  would  unduly 
restrict  the  operation  of  the  program 
under  this  initiative,  and  the  suggested 
change  has  not  been  made. 


Section  125.403— Eligible  Activities 

Section  125.403  sets  forth  four 
exanq>Ies  of  projects  eligible  for  funding 
under  this  initiative.  Paragraph  (d) 
includes  as  an  eligible  activity 
"establishing  effective  means,  of  meetii^ 
legal  expenses  in  support  of  litigation  of 
fair  housing  cases."  Seven  commenters. 
including  the  NAR.  IREM  and  the  two 
State  Associations  of  Realtors,  objected 
to  the  use  of  Federal  enforcement  funds 
for  this  purpose.  Four  commentera, 
including  the  NAR  and  IREM. 
recommended  that  paragraph  (d)  be 
revised  to  make  it  dear  that  the 
payment  of  attorneys'  fees  for  fair 
housing  plaintiffs  is  not  an  activity 
eligible  for  funding. 

The  Private  Enforcement  Initiative 
was  designed  to  fund  a  variety  of 
activities  in  support  of  fair  housing 
enforcement  through  appropriate 
judidal  or  administrative  proceedings. 
One  such  activity  could  be  the 
establishment  of  a  mechanism,  such  as  a 
revolving  loan  fund,  to  assist  aggrieved 
persons  in  vindicating  their  fair  housing 
rights  through  Utigation.  HUD  does  not 
believe  that  providing  assistance  in 
support  of  private  individuals  seeking  to 
vindicate  protected  rights  is  inconsistent 
with  the  purposes  of  FHIP.  Therefore, 
HUD  has  not  made  any  change  in 
paragraph  (d). 

Section  125.405 — Guidelines  for  Private 
Enforcement  Testing 

The  Guidelines  contained  in  this 
section  will  apply  to  testing  activities 
funded  under  the  Private  Enforcement 
Initiatives.  The  NAR  and  eight  other 
commentera  specifically  stated  their 
support  for  the  Guidelines  as  written. 
Two  commenters,  both  dvil  rights 
organizations,  opposed  the  Guidelines  in 
their  entirety  (see  discussion  below). 
Most  of  the  commenten  had  suggestions 
or  recommendations  with  respect  to 
specific  provisions  of  S  125.405. 

Three  civil  rights/fair  housing 
organizations  raised  the  issue  of  the 
negotiation  of  the  Guidelines  by  HUD 
and  members  of  the  real  estate  industry, 
without  involvement  by  the  private  fair    . 
housing  and  dvil  rights  groups  who 
have  been  for  many  yean  proponents  of 
testing  as  the  major  investigative 
method  in  fair  housing  cases.  The  fair 
housing  group  merely  noted  that  the 
Guidelines  were  developed  without 
taking  account  of  the  extensive 
experience  which  the  private  groups 
have  in  developing  evidence  which 
meets  the  high  standards  of  the  federal 
courts. 

The  two  dvil  rights  groups  went 
further,  daiming  the  HUD's  admitted 
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intention,  prior  to  the  enactment  of  the 
FHIP  legislation,  to  include  the 
Guidelines  negotiated  with  the  NAR  into 
the  FHIP  regulations  arguably 
rqiresented  a  vicHation  of  the 
Administrative  Procedure  Ad 
Moreover,  it  was  argued  that  HUD's 
actions  "certainly  raise  the  appearance 
of  impropriety,"  since  die  NAR.  an 
entity  wfaidi  represents  both  the  subject 
of  testing  (Reahon)  and  potential  FHIP 
grantees  (Comnnuiify  Housing  Resource 
Boards),  was  induded  in  private 
negotiations  on  regulations  before  the 
program  was  enacted.  Finally,  it  was 
asserted  diat  HUD's  actions  "raise 
serious  questions  about  die  integrity  of 
the  comment  process,"  since  niose 
groups  who  recommend  revision  or 
removal  of  parts  of  the  Guidelines 
already  have  been  informed  of  HUD's 
intention  to  incorporate  the  Guidelines 
in  the  regulatiooa.  According,  die  dvil 
rights  groups  recommended  that  the 
Guidelines  be  omitted  from  the 
regulations. 

S^MectioB  (cM2)  <A  section  581  of  die 
Housing  and  Commnnity  Development 
Act  of  1967.  the  authorizing  legislation 
for  FHIP.  requires  the  Secretary  to 
estaUisfa  guidelines  for  testing  activities 
funded  under  the  Private  Enforcement 
Initiative  of  FtflP.  The  stated  purpose  of 
these  guidriines  is  to  ensure  diat 
investigations  in  support  of  fair  housing 
enforoeaent  efforts  will  "devekip 
ctadibfe  and  obiective  evidence  of 
discriBsiaatory  housing  (wactices."  Since 
regulations  ragarding  the  conduct  of 
testing  in  support  of  fair  housing 
eafofoement  efforts  are  required  by  the 
authorizing  statute,  HUD  determined  to 
include  testing  guidelines  in  the  program 
regulations. 

HUD  believes  diat  die  objections 
raised  by  the  tivee  civil  ri^ts/fair 
housing  oiganizatioos  are  without 
substance.  fflJD  has  ooodncted  several 
stadiee  which  involved  extensive  fair 
housing  testing  on  a  nationivide  basis 
and  had  siiffidwnt  experience  in  the 
area  for  deveh^iment  of  proposed 
guidelines  wfaidi  would  meet  the 
statutory  standard  described  above. 
HUD  has  now  had  the  benefit  of  public 
comment  widi  respect  to  the  guidelines 
contained  in  its  prt^Hwed  rule  and  the 
views  of  aS  commenten  have  reodved 
consideration  in  the  prqiaration  of  the 
final  venion  of  the  testing  Guidelines.  A 
discussion  of  the  various  issues  raised 
by  these  commenten  with  respect  to 
spedfic  provisions  of  the  Guidelines  is 
set  forth  below. 

Section  125.40S(b)— Definitions 

Paragraph  (b)  of  1 125.405  omtains 
definitions  used  in  diat  section. 
Paragraph  (b)(1)  contains  die  definition 


of  "bona  fide  allegation".  The  NAR. 
IREM  and  8  other  commentera 
specificaUy  supported  the  requirement 
that  funded  tests  may  be  undertaken 
only  if  diere  has  been  a  "bona  fide 
auction"  of  a  discriminatory  housing 
practice.  Seven  commenten  opposed  the 
requirement 

Since  the  Private  Enforcement 
Initiative  is  a  demonstration  program  of 
limited  duration  and  with  limited 
finandal  resources,  HUD  believes  that  it 
should  use  a  specifically  structitfed 
testing  program.  FHIP  was  presented  to 
Congress  as  a  program  to  support  the 
enforcement  of  the  fair  housing  laws 
and  not  as  a  research  effort  to  document 
whe^r  discrimination  exists.  HUD 
therefore  believes  that  it  is  reasonable 
to  narrow  the  use  of  the  limited 
resources  available  for  this  initiative  to 
cases  in  M^ch  diere  is  an  indication  of 
a  violation  of  the  fair  housing  laws. 
Accordingly,  the  bona  fide  allegation 
requirement  has  been  retained  in  die 
final  rule. 

The  NAR  and  four  other  commentera 
specifically  supported  the  elimination  of 
tester  con^ilaints  from  the  definition  of 
"bona  fide  allegation"  in  paragraph 
(b)(1).  Seven  commenters  (four  fair 
housing  or  dvil  ri^ts  groups,  two  State 
agencies,  and  the  regional  organization 
representing  State  and  local  agencies) 
opposed  such  elimination. 

The  pn^x»8ed  rule  exduded 
allegations  by  testen  and  testing 
organizations  in  order  to  ensure  the 
"bona  fides"  of  bona  fide  allegations. 
There  is  no  doubt  diat  testers  or  testing 
oiganizations  can  be  aggrieved  and  can 
file  complaints.  However,  given  the 
specific  purpose  of  FHIP  to  provide 
assistance  in  support  of  individual  cases 
and  die  limited  resources  available. 
HUD  believes  that  the  proposed 
limitation  is  reasonable  and  af^iropriate. 
The  final  rule  retains  this  provision  as 
pn^toaed. 

HUD  notes  that  the  exdusion  of  tester 
complaints  does  not  prevent  an 
organization  participating  in  Private 
Enforcement  testiog  bom  using  other 
information  whidi  is  not  the  reralt  of 
testing  as  a  bona  fide  allegation  for  the 
purpose  of  coaunencing  an  investigation 
and  conducting  funded  testing.  In 
addition,  diis  exdusion  does  not 
comprooise  the  li^ts  of  testers  or  the 
organizations  participating  in  testing 
activities  under  the  demonstration  to 
seek,  relief  under  the  Fair  Housing  Ad 
and  the  U.S.  Supreme  Court  decision  in 
Havens  Realty  Corp.  v.  Coleman.  455 
U.S.  363  (1962). 

Two  conuaenten  proposed  a  revision 
of  the  definition  of  "bona  fide 
allegation".  One  of  the  fair  housing 


groups  suggested  that  the  definition  be 
chaniged  to  read:  "an  assertion  of  a 
discriminatory  bousing  practice 
unlawful  under  federal  fair  housing  law 
by  any  individual  whidi  is  attributable 
to  a  wpedSc  housing  provider  by  an 
objective  method."  The  Colorado  Civii 
Rights  Division  stated  that  there  are 
problems  with  the  requirement  of  a 
statement  of  specific  date,  time  and 
place  of  a  prior  discrimination.  The  fair 
housing  group  also  noted  that  the 
proposed  provision  was  ondear  as  to 
whether  a  test  could  be  undertaken 
without  knowing  the  address  or  owner 
before  sending  out  the  testers. 

In  response  to  the  above  comments. 
HUD  has  revised  the  definition  to  permit 
an  approximation  of  the  date,  time  or 
place  of  the  alleged  discrinrination. 
Moreover,  a  sentence  has  been  added  to 
indicate  that  the  definition  of  bona  fide 
allegation  does  not  impose  a 
requirement  that  all  such  allegations  be 
reduced  to  writing  as  a  condition  of  the 
conduct  of  testing  funded  under  FHIP. 

With  regard  to  paragraph  (b)(2).  a  fair 
housing  ponp  suggested  addiog  "42 
U5.C  196r  to  the  definition  of 
discriminatory  housing  practice.  Since 
the  statute  famits  programs  at  activities 
under  FHEP  to  those  designed  to  obtain 
enforcement  of  die  rights  panted  by  the 
Fair  Housing  Actcr  fay  substantially 
equivalent  State  or  local  laws.  HUD 
cannot  make  the  suggested  addition 
However,  the  definition  has  been 
modified  to  refled  the  recent 
amemhnent  of  the  Fair  Housing  Act 
which,  among  other  things,  expanded 
the  definition  of  "discriminatory  housing 
practice"  to  indude  acts  made  unlawfid 
by  section  618  of  the  ampnded  sd 
(proUbiting  interference,  ooerekm  or 
iotanidation  ivitfa  regard  to  the  exercise 
or  enjoyment  of  other  rights  protected 
1^  die  Fak  Housing  Act). 

Par^raph  (b)(3)  defines  "test"  and 
imposes  semsX  limitations  on  the  types 
of  tests  which  may  be  funded  under  the 
Private  Enforcement  Inttiativn.  Two  of 
these  limitations—the  reqniremeirt  far 
testing  the  same  agent  and  the 
requirement  Cor  two  matched  testers — 
were  die  subject  of  all  of  the  connaents 
on  paragraph  (b)(3).  Hie  NAR.  IREM 
and  six  other  ooaaenten  spadficaUy 
supported  eithCT  or  both  of  these 
limitations.  Five  civd  rights  or  fair 
housing  gHMtpe  and  the  Cokmdo  Civii 
Rights  Division  opposed  either  or  both 
of  the  kffiitatians. 

HUD  has  oonsiderad  the  arguments 
both  for  and  against  these  two 
limitations  and  has  decided  to  make  no 
change  in  the  regulations  with  resped  to 
either  of  them.  HowevH'.  in  the  event 
that  a  participant  in  FHIP  makes  a  good 
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faith  effort  in  conducting  a  test,  to 
comply  with  these  requirements  but 
Tuids  it  impossible  to  meet  one  or  both 
of  them,  HUD  can  nevertheless  permit 
the  use  of  FHIP  Funds  to  pay  for  the 
testing  activity.  Reimbursement  in  these 
circumstances  may  be  appropriate  so 
that  participants  are  not  discouraged 
from  conducting  FHIP  testing  activities 
in  response  to  all  bona  flde  allegations, 
and  it  is  also  consistent  with  HUD's 
position  that  the  Guidelines  in  this 
regulation  are  not  intended  to  establish 
the  only  method  of  obtaining  credible 
and  objective  evidence  through  testing 
in  fair  housing  cases. 

HUD  has  made  an  editorial  change  in 
the  introductory  language  of  paragraph 
(b)(3)  to  make  it  clear  that  any  "test" 
conducted  under  the  Guidelines  must  be 
in  response  to  a  bona  fide  allegation. 

Section  12S.406(c)— Eligible  Activities 

Paragraph  (c)  provides  certain 
procedures  which  must  be  followed  in 
conducting  eligible  testing  activities. 
Paragraph  (c)(2)(i)  requires  the  careful 
recordation  of  all  relevant  information, 
after  a  test  on  standardized  fbrms.  An 
attorney  suggested  adding  language  to 
require  the  tester  to  fill  out  the  tester 
fonn  in  his  or  her  own  words.  HUD  does 
not  believe  that  such  a  requirement  is 
necessary;  it  is  enough  to  have  the  tester 
sign  the  form  to  attest  to  its  accuracy. 
Accordingly,  the  words  "signed  by  the 
respective  testers"  have  been  inserted  in 
paragraph  (c)(2)(i). 

As  proposed,  paragraph  (c)(2)(ii) 
would  have  prohibited  any  contact  or 
communication  between  pairs  of  testers 
tmtil  all  information  has  been  recorded 
and  the  testers  debriefed  by  the  testing 
coordinator.  Four  fair  housing  or  civil 
righU  groups  took  the  position  that  diere 
should  be  no  |»ohibition  on  contact 
between  testers,  only  on  communication 
of  testing  experiences.  One  of  these 
groups  asked  whether  the  proposed 
language  was  intended  to  prohibit  visual 
contacts  between  testers  (for 
coordination  of  tests). 

HUD  agrees  with  these  commenters 
that  the  restriction  in  the  proposed  rule 
was  not  intended  to  prohibit  all 
communication  between  testers.  In 
response,  HUD  has  revised  paragraph 
(c)(2)(ii)  to  require  a  prohibition  on 
communication  between  pairs  of  testers 
relating  to  the  conduct  of  the  test  or  to 
testing  experiences  or  results.  Thus, 
while  matters  related  to  the  conduct  or 
coordination  of  the  tests  would  have  to 
be  handled  by  the  testing  coordinator, 
contact  or  communication  between  die 
testers  themselves  would  be  permitted 
for  other  purposes,  such  as  sharing  of 
tranqiortatkm. 


A  fair  housing  group  opposed  the 
requirement  in  paragraph  (c)(2)(iii)  that 
the  same  or  substantially  equivalent 
type  of  housing  accommodations, 
financing,  or  service  be  requested  in  a 
test  HUD  believes  that  this  requirement 
is  needed  for  evidentiary  purposes,  and 
no  change  has  been  made. 

The  same  fair  housing  group 
recommended  that  a  definition  of  the 
term  "systemic",  which  is  used  in 
paragraph  (c)(2)(iv),  be  inchided  in  the 
regulations.  In  response.  HUD  has 
inserted  the  parenthetical  phrase  "a 
pattern  or  practice  of  discriminatory 
housing  practices  by  a  housing  provider 
or  lender"  after  the  phrase  "systemic 
discrimination"  in  the  second  sentence 
of  paragraph  (cK2)(iv). 

In  paragraph  (c)(2)(iv)(C).  a  fair 
housing  group  suggested  substitution  of 
the  word  "initiate"  for  "conduct",  to 
allow  for  trips  away  from  the  office  to 
visit  houses  or  apartments  during  the 
course  of  a  test  HUD  has  made  the 
suggested  change. 

A  fair  housing  group  raised  several 
issues  with  respect  to  the  "paired  tester" 
requirements  of  paragraph  (c)(2)(iv)(A- 
D).  First  the  group  took  the  position 
that  if  a  duplication  of  the 
complainant's  profile  is  not  required  in 
systemic  cases,  there  is  no  basis  to 
require  such  duplication  in  the 
"inidividual"  testers'  profiles  for  non- 
systemic  cases.  Further,  it  should  not  be 
necessary  to  duplicate  the  profile  or 
housing  needs  of  the  complainant  in  all 
respects:  it  should  be  sufficient  for  the 
testers  to  match  each  other.  FinaUy,  the 
group  noted  that  the  proposed  provision 
is  unclear  as  to  which  particular  aspects 
of  a  complainant's  profile  need  to  be 
duplicated. 

in  response.  HUD  notes  that  in  the 
systemic  testing  situation  a  nimiber  of 
tests  will  be  conducted,  while  in  testing 
for  discrimination  against  an  individual, 
only  one  test  will  usually  be  needed.  In 
the  systemic  multi-test  situation,  it 
would  not  be  practical  to  require  that  all 
testers'  profiles  match  the  profile  of  the 
complaiiiant  since  such  a  requirement 
would  unduly  restrict  the  range  of 
systemic  testing  that  could  be 
conducted.  Moreover,  such  a 
requirement  would  make  it  obvious  to 
the  respondent  that  testing  was  being 
conducted.  However,  in  the  single-test 
individual  complaint  situation,  the 
profile-matching  requirement  would  not 
cause  the  same  problem.  Nevertheless, 
HUD  acknowledges  that  even  in  some 
individual  complaint  situations  it  may 
be  difficult  or  undesirable  to  match  the 
testers'  profiles  widi  that  of  the 
conq>lainant  For  example,  in  a  case 
where  the  person  making  the  bona  fide 


complaint  has  unusual  housing  needs  or 
an  unusual  source  of  income,  it  may  not 
be  possible  to  have  the  testers  represent 
that  they  have  equivalent  housing  needs 
or  a  similar  income  source.  Accordingly. 
HUD  has  inserted  language  in  the  first 
sentence  of  paragraph  (c)(2)(iv)  to 
indicate  that  the  testers'  profiles  must 
match  the  complainant's  profile  only  to 
the  extent  that  it  is  practicable  to  do  so. 

With  respect  to  the  last  of  the  fair 
housing  group's  comments,  HUD 
believes  that  the  proposed  language 
concerning  demographic  profiles 
provides  a  degree  of  flexibility  which 
would  be  lost  if  the  provision  were 
revised  to  specify  which  particular 
aspects  of  a  complainant's  profile  must 
be  duplicated. 

In  addition,  the  words  "handicap"  and 
"familial  status"  have  been  inserted  in 
two  places  in  paragraph  (c)(2)(iv)  to 
reflect  amendments  to  the  Fair  Housing 
Act  made  by  the  Fair  Housing 
Amendments  Act  of  1968. 

Paragraph  (c)(3)(i)  prohibits  testers 
and  the  testing  organization  boxa  having 
an  economic  interest  in  the  outcome  of 
the  test.  A  fair  housing  group  asked 
whether  "economic  interest"  includes  a 
court-ordered  requirement  for 
management  training.  Also,  does  the 
provision  bar  fees  for  monitoring 
services? 

Although  a  later,  court-imposed 
provision  for  management  training  of  a 
respondent's  staff  would  not  constitute 
an  "economic  interest"  in  the  outcome 
of  a  test  such  a  provision  would  be 
barred  by  paragraph  (d)f2).  under  which 
an  applicant  for  funding  of  testing 
activities  must  agree  not  to  "seek  to 
provide  fair  housing  educational 
services"  to  a  respondent  organization 
for  compensation.  With  regard  to  the 
question  of  fees  for  monitoring  services. 
HUD  has  revised  paragraph  (d)(2)  to 
make  it  clear  that  educational  and  other 
services  would  be  barred  if 
compensation  were  involved. 

There  were  several  comments 
concerning  paragraph  (c)(3)(ii).  which  is 
designed  to  prevent  conflicts  of  interest 
with  respect  to  testers  and  testing 
organizations.  A  fair  housing  group 
asked  whether  that  paragraph's  conflict 
of  interest  provisions  would  operate  to 
bar  licensed  housing  providers  itanx  the 
board  of  directors  of  a  fair  housing 
agency.  Instead,  this  commenter 
recommended  setting  a  limit  on  the 
I>ercentage  of  the  organization's  board 
which  may  be  comprised  of  such 
persons.  Since  the  members  of  an 
organization's  board  of  directors  are 
neither  employees  nor  agents  of  the 
organization,  the  presence  of  licensed 
housing  providers  on  the  board  would 
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not  prevent  the  organization  from 
engaging  in  testing  activities  under 
FHIP.  Thus,  it  is  not  necessary  to  adopt 
the  commenter's  recommendation  in 
order  to  allow  housing  providers  to 
serve  on  the  board  of  a  testing 
oiganization. 

The  same  commenter  found  it  unclear 
whether  the  conduct  of  housing 
placement  services  by  a  fair  housing 
organization  would  disqualify  it  frt>m 
testing  as  a  "licensed  competitor".  This 
commenter  also  questioned  whether 
development  of  affordable  houshig 
would  disqualify  a  fair  housing 
organization.  The  commenter  believes 
that  such  activities  should  not  disqualify 
otherwise  eligible  fair  housing  groups 
from  FHIP  testing.  If  the  nature  of  the 
services  perfwmed  by  the  fair  housing 
organization  requires  it  to  obtain  a 
license,  then  the  organization  could  be  a 
licensed  competitor  of  a  testing  subfect 
"in  the  listing,  rental  sale  or  financing  of 
real  estate  property."  thereby 
disqualifying  the  organization  from 
using  FHP  hmds  to  test  that  subject  In 
the  interest  of  keeping  FHIP  free  of 
conflict  of  interest  problems,  HUD  has 
not  changed  the  regulations  in  response 
to  this  commenter's  suggestion. 

The  Colorado  Civil  Ri^ts  Divison 
recommended  that  there  be  an 
exception  in  paragraph  (c)(3)(ii)  for 
testing  for  Boards  of  Realtors  and 
apartment  associations  that  wish  to  do 
testing  of  their  own  members  for  self- 
policing  or  educational  purposes.  Under 
the  auti^rizing  statute,  the  primary 
purpose  of  the  Private  Enforcement 
Initiative  demoiutration  is  funding  of 
programs  or  activities  designed  to 
obtain  enforcement  of  the  rights  granted 
by  the  Fair  Housing  Act  or  substantially 
equivalent  State  or  local  laws. 
Therefore,  HUD  wishes  to  concentrate 
the  limited  resources  available  for 
testing  activities  on  testing  for 
enforcement  purposes  rather  than 
spread  the  funding  out  to  include  testing 
of  housing  industry  group  members  for 
self-policing  or  educational  purposes. 
Accordingly,  this  recommended  change 
has  not  been  adopted. 

A  fair  housing  group  commented  that 
paragraph  (cK3)(ii)  is  too  broad  and  too 
general.  This  commenter  felt  that  while 
it  is  legitimate  to  bar  those  who  mi^t 
have  a  direct  conflict  of  interest  there  is 
no  good  reason  to  bar  all  real  estate 
persons  frt>m  testing.  This  group 
suggested  two  language  changes.  First 
that  the  provision  on  prior  employment 
or  affiliation  be  revised  by  adding  the 
words  "within  one  year".  Second,  that 
the  language  on  "licensed  competitor" 
be  changed  to  read: 


***  *  *  la  an  active  participant  in  a  real  estate 
sales,  rental  or  foiancin^  business  in  the 
same  immediate  market,  except  thdt  such  a 
person  exclusively  engaged  in  rental  real 
estate  is  not  iMired  from  acting  as  a  tester  of 
firms  or  agents  exclusively  engaged  in  real 
estate  sales  and  such  a  person  exclusively 
engage  in  real  estate  sales  is  not  barred  from 
acting  as  a  tester  of  firms  or  agents 
exdusiveiy  engaged  in  real  estate  rentals:'' 

HUD  has  adopted  this  group's  first 
suggestion,  since  the  provison  as 
proposed  would  be  too  far-reaching  and 
could  serve  to  insulate  a  particular 
housing  hidustiy  firm  from  testing  if  any 
former  employee  was  now  participating 
with  a  fair  housing  group  conducting  a 
testing  program. 

HUD  hcM  not  adopted  the  second 
suggestion,  to  revise  the  "licensed 
competitor"  language.  HUD  believes 
that  this  suggestion  would  draw  too  fine 
a  distinction  as  to  what  constituted  an 
impermissible  conflict  of  interest  for 
testing  purposes  and  would 
unnecessarily  complicate  a  clear  and 
simple  rule. 

Section  125.405(d)— Application 
Requirements 

Paragraph  (d)  of  { 125.405  contains 
special  requirements  for  applications  for 
funding  of  testing  activities. 

The  NAR,  IREM  and  a  local  Board  of 
Realtors  specifically  supported  the 
requirement  in  paragraph  (d)(1)  that  the 
applicant  have  at  least  one  year  of  fair 
housing  enforcement  experience.  The 
Colorado  Civil  Ri^ts  Division 
recommended  an  amendment  to  provide 
that  an  applicant  agency  may  be 
acceptable,  even  in  the  absence  of  the 
required  experience,  if  the  agency  can 
demonstrate  that  it  will  hire  personnel, 
consultants  or  firms  with  demonstrated 
competence  in  the  program  proposed  to 
be  funded.  HUD  believed  that  the 
requirement  in  paragraph  (d)(1)  for  a 
continuing  commitment  to  fair  housing 
enforcement  is  important  as  a 
prerequisite  for  participation  in  the 
testing  program,  and  the  suggested 
change  has  not  been  made. 

A  fair  housing  group  suggested 
limiting  the  language  of  paragraph  (d)(1) 
by  adding  the  following:  "by 
investigating  fair  housing  complaints 
and  seeking  resolution  through 
administrative  or  judicial  actions."  HUD 
believes  that  this  additional  requirement 
would  be  too  restrictive  and  has  not 
adopted  the  group's  suggestion. 
However.  HUD  has  added  a  requirement 
that  the  applicant  show  that  it  has 
sufficient  knowledge  of  fair  housing 
testing  to  enable  it  to  implement  a 
testing  program  successfully. 

Paragraph  (d)(2)  bans  solicitation  of 
funds  or  compensation  for  services  by 


applicants  from  subjects  of  testing.  The 
NAR,  IREM  and  four  other  commenters 
specifically  supported  this  provision. 
Two  fair  housing  groups  opposed  it  As 
noted  in  the  discussion  of  paragraph 
(c)(3)(i)  above,  HUD  has  made  a 
clarifying  change  in  paragraph  (dX2). 

Section  125.40S(e)— Performance 
Monitoring 

A  fair  housing  group  recommended 
diat  the  sanctions  described  in 
paragraph  (e)  not  be  applied  to 
organizations  acting  in  good  faith.  Since 
sanctioiu  are  discretionary  rather  than 
mandatory,  it  is  contemplated  that  HUD 
will  consider  the  "good  faith"  of  an 
organization's  actions  in  determining 
whether  or  not  to  in^>ose  sanctions  on  it 

kfiacaUaoeous  Comments 

The  U.S.  League  of  Savings 
Institutions  suggested  that  HUD  publish, 
on  an  annual  basis,  an  accounting  of 
how  FHIP  funds  were  used  in  various 
program  areas.  Since  the  accounting 
suggested  by  this  commenter  would 
largely  duplicate  information  to  be 
contained  in  the  quarterly  report 
required  to  be  submitted  to  the  Senate 
and  House  Banking  Committees  (see 
discussion  under  "Statutory 
Requirements"  above).  HUD  has  not 
adopted  the  suggestion. 

A  local  Board  of  Realtors  and  three 
individual  Realtors  made  suggestions  for 
compensation  of  real  estate  brokers  for 
time  lost  as  a  result  of  testing.  HUD 
points  out  that  there  is  no  provision  in 
the  authorizing  legislation  for  the 
payment  of  such  compensation. 
Accordingly,  these  suggestions  have  not 
been  adopted. 

The  State  of  Connecticut 
Comprehensive  Planning  Division 
recommended  that  the  regulations 
include  a  provision  to  allow  for 
extensions  of  an  agreement  due  to  delay 
caused  by  circumstances  beyond  the 
grantee's  control  such  as  loss  of  key 
personnel  responsible  for  administration 
of  the  project  Extensions  of  time  to 
perform  specified  activities  under  a 
contract  grant  or  cooperative  agreement 
may  be  given  by  HUD  on  a  case-by-case 
basis,  as  circumstances  may  warrant 
There  is  no  need  to  include  such  a 
provision  in  the  FHIP  regulations. 

Other  Matters 

Under  the  provisions  in  the  FHIP 
authorizing  legislation,  the  Secretary, 
before  providing  any  assistance  under 
this  program,  is  required  to  issue 
regulations  governing  applications  for 
funding.  Such  regulations  cannot  be 
effective  prior  to  the  expiration  of  90 
calendar  days  bom  the  date  those 
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rcgiilatioiu  4re  submitted  to  th*  House 
•ml  Senate  Banking  CaianunM^ 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  5a  vdiidi 
implement  section  102(2)(Q  of  the 
National  Environmental  Policy  Act  of 
1909. 42  U.S.C  4332.  TIm  Find^  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10278. 451  Seventh 
Street  SW..  Washington.  DC  204ia 

This  rule  does  not  constitute  a  "maior 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
in(ficates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  ecoaoiy  eltlOO 
million  or  more;  (2)  cauae  a  ma)<» 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  gowemnenl 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  aidverse  efiiect  on 


cpmpetition,  employment,  investment, 
oroductivity.  imievatioB.  nr  on  thr 
ability  d  Untied  Staiea-oasad 
enteipriaea  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  S  U.S.C  90B[h)  (die  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  mipact  on  a 
substantial  number  of  smaB  entities. 
Although  the  activities  to  be  undertaken 
widi  funding  under  FHIP  may  have  some 
economic  impact  on  a  substantial 
number  of  smaller  entities,  HUD  does 
not  expect  that  there  wiD  be  many  cases 
in  viiiich  the  economic  impact  will  be 
substantial,  bt  addition,  this  rule  would 
not  si^dficantly  increase  or  decrease 
the  administrative  burden  on  persons 
conducting  activities  relating  to  the  sale, 
rental  or  &iancing  of  dwelftigs. 

HUD  has  determined  that  the  policies 
contained  in  this  rule  do  not  have 
federalism  impfications  within  the 
meaning  of  E.O.  XZSXt—Federatism, 
because  it  does  not  have  substantia) 


direct  effects  on  the  States  (including 
(heir  political  subdivisions),  or  on  the 
relationahip  between  tho  Ttsvitsf al 
government  and  the  Siatea.  or  on  the  , 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

HUD  has  determined  thai  this  rule  is 
not  likely  to  have  a  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  with  the  meaning  of 
E.O.  i2S05—The  Famify,  because  it  does 
not  affect  the  role  or  institution  of  the 
family  in  society. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  S504(b)  of  the  Paperworti 
Reduction  Act  of  1980  and  have  been 
assigned  O^ffl  Control  Number  2S29- 
0033.  Sections  125.104(e).  125.105  and 
12S.4<M(d)  of  this  final  rule  have  been 
determined  by  the  Department  to 
contain  collection  of  faiformation 
requirements.  Information  on  these 
requirements  is  provided  as  follows: 
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fllMCFR 


ToMannuil 


ToMkoum 


Iv  raportt  (2S2S-0033).— . 


fl  12S.108  and  t».4IM(id|.. 

|t2S.t04<«) 


1 12S.104(a). 


500 

180 

180 


7« 

.  8 


36,500 
720 

too 


twteu 


36.400 


This  rule  was  listed  as  Sequence 
Number  1042  in  the  Department's 
Semiannual  Agenda  of  Regulations 
pubished  on  October  24. 1968  (53  FR 
41074. 42006)  under  Executive  Ordbr 
12901  and  the  Regulatory  Flexibility  Act 

The  CatalogM  of  Fsderai  nn«iitfc 
Aaaistancr  hopa^  tMe  < 
numhetsars: 
14v«U8  Fair  Haa>ii«  tadtiativM  1 

Administrative  TTuhaieiiMiil  liiUetiw. 
14.400  F«k  HoMk«  Ubalivw  PN^an— 

Edncatiea  and  OUraach  Initiative. 
14,410  Fair  Hornby  loitiativas  Pn«raai— 

Prtvala  aifarcoMBt  Utiativa. 

Usl  of  Subjects  io  M  CFR  Part  125 

Fair  bowsing.  Grant  programs.  Housing 
and  community  development 

For  die  reasons  set  forth  in  the 
preamble.  Tide  24  of  die  Coda  of  Federal 
Regulatians  is  hereby  amendad  by 
addtag  a  new  Part  125.  to  Sobchapter  A 
to  read  as  fidlowK 


PART  125-FAIR  H0U8IIIQ 
miTUTIVES  PROGRAM 


S6& 

125.101  Policy. 

125.102  Purpose. 
12S.Kn  DallRttions 

12S.104  Propaai  a<kBinia(ratioR.ia6 

AppUcalte—  la^uiismeim. 

12S.108  Bslarttoa  citsria. 


125.201  Purpose. 

128.202  EU^blt  agendas. 

125.203  Eligible  aetivftfes. 


125JQ1    FSwposa. 

12SJ0Z   EUgiblaapplicaDU 

125.303    EUgOile  activities. 

EntaMO 


lahMMki* 


125.401    Purpose. 

125.4QS    EMsibtaappUcanls. 

125.403  EUgifalaactfvttiaa. 

125.404  UMoffuMlaiarliti^tkNv 
125^108    Caidsiiass  far  Prtvate  Eaforeemgn 

Tasting. 


AuHMdty:  Sec.  681.  Housing  •nd 
CoBBHiaity  Oivelopmenl  Act  of  1987  (Pub.  L 
100-242);  KCtioa  7|d),  Departmeot  of  Housing 
and  Urban  Development  Act  (42  U.S.C 
3S35(dl}. 

Subpart  A— Qanortf 


I12S.101 

Section  561  of  die  Housing  and 
Community  Development  Act  erf'  1987 
estabBshed  the  Pak  Housing  Initiatives 
Program  to  strengthen  the  Department's 
effort  to  enforce  Title  Vni  of  the  Civil 
Rights  Act  of  1968  (Tide  VUI)  and  to 
further  fair  housing.  Tliis  pitigrmn  is 
iateaded  to  assist  projects  and  activities 
designed  to  enhance  compliance  with 
Tide  Vni  and  substantially  equivalent 
Stata  and  focal  bir  houaing  kws. 

S  128.102    Purpoaa. 

Under  the  Fair  Housing  Initiatives 
Program,  the  Department  is  authorized 
to  make  grMits  to.  or  enter  into  contracts 
or  cooperative  agraaaaents  with.  State  or 
local  govemsKnts  or  their  agencies. 
fHiblic  or  private  noo-profit 
organizations  or  institutions,  or  f>ther 
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public  or  private  entidat  diat  are 
formalating  or  carT]ring  out  programs  to 
prevent  or  diminate  discriminatory 
noosing  practices. 


I18S.108 

As  used  in  tills  part 

(a)  "Assistant  Secretary"  means  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  in  the 
Department  of  Housing  and  Urban 
Development 

(b)  'Department"  means  Department 
of  Housbig  and  Urban  Development 

(c)  1)i8criniinat(»y  housing  practice" 
moans  an  act  that  is  unlawfiu  undw 
seodons  801 806. 806  or  818  of  Ude  Vm. 

(d)  "Dwelling"  means  any  budding, 
structure,  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  or 
more  families  (a  family  includes  a  single 
individual),  or  any  vacant  land  which  is 
offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
sudh  building,  structure  or  portion 
thereof. 

(e)  "FHIF'  means  die  Fair  Housing 
Initiatives  Program  authorized  by 
section  561  of  die  Housing  and 
Community  Development  Act  of  1967 
(Pub.  L 100-242,  approved  February  5. 
1988). 

(f)  "Person"  includes  one  or  more 
individuals,  corporations,  partnenhips, 
associations,  labor  organizations,  legal 
representatives,  mutual  con^Muiies,  joint 
stock  companies,  trusts,  unincorporated 
organizations,  trustees,  trustees  in 
bankruptcy,  receivers  and  fiduciaries. 

(g)  "State"  means  any  of  the  several 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  of 
die  territories  and  possessions  of  the 
United  States. 

(h)  'Titie  Vni"  means  Tide  VIII  of  die 
Civil  Rights  Act  of  1968,  as  amended  (42 
U.S.C  3600-3620),  commonly  cited  as 
the  Fair  Housing  Act. 

9125.104    Program  administration. 

(a)  The  Fair  Housing  Initiatives 
Program  is  administered  by  the 
Assistant  Secretary. 

(b)  All  funding  in  the  Fair  Hotising 
Initiatives  Program  wiU  be  awarded  on 
a  competive  basis. 

(c)  The  Department  will  provide 
funding  in  three  separate  areas: 

(1)  The  Administrative  Enforcement 
Initiative  (Subpart  B): 

(2)  The  Education  and  Outreach 
Initiative  (Subpart  C):  and 

(3)  The  Private  Enforcement  Initiative 
(Subpart  D). 

(d)  Notices  of  Funding  AvadabUity 
under  this  program  will  be  published 
periodically  in  die  Federal  Register. 
Sudi  notices  will  announce  the  amount 


of  funds  available,  the  funding  available 
for  any  initiative  and  the  maximum 
amounts  to  be  awarded  to  applicants 
and  may  limit  funding  to  one  or  more  of 
die  initiatives.  The  Notice  ot  Funding 
Availability  wtil  include  apecific  factors 
for  award  in  addition  to  the  specific 
criteria  set  forth  in  section  125.106  which 
the  Assistant  Secretary  will  use  in 
selection  of  recipients  to  be  funded  and 
will  indicate  the  relative  wei^t  of  all 
selection  criteria.  The  criteria  for 
selection  announced  in  Notices  of 
Funding  AvaUability  will  address  die 
specific  types  of  activities  and  projects 
to  be  solicited  pursuant  to  the  varied 
objectives  of  die  duee  separate 
components  of  die  FHIP,  and  will  be 
designed  to  foster  selections  which  are 
most  likely  to  adiieve  residts  consistent 
with  the  objectives  of  each  component 
of  die  program. 

(e)  All  recipients  of  funds  under  this 
program  must  conform  to  reporting  and 
record  maintenance  requirements 
determined  appropriate  by  the  Assistant 
Secretary.  Procedures  for  monitoring 
program  activities  and  funding  will  be 
established  by  the  Assistant  Secretary. 
Each  funding  instrument  will  include 
provisions  imder  w^hich  the  Department 
may  suspend,  terminate  or  recapture 
funds  if  the  recipient  does  not  conform 
to  these  requirements. 

(f)  AU  recipients  of  funds  under  this 
program  which  are  State  or  local 
governments  m  agencies  of  State  or 
local  governments  must  conduct  audits 
in  accordance  with  Part  44  of  diis  Tide. 


each  activity  proposed  and  a  schedule 
for  completion  of  the  funded  activities; 

(c)  A  description  of  the  applicant's 
eiqwrience  in  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
disaiminatory  housing  practices; 

(d)  A  statement  indicating  the  need 
for  Federal  funding  in  support  of  the 
proposed  project;  and  an  estimate  of 
su(±  odier  public  or  private  resources  a* 
may  be  available  to  assist  the  proposed 
activities; 

(e)  A  description  of  the  procedures  to 
be  used  for  monitoring  conduct  and 
assessing  reeults  <rf  die  proposed 
activities: 

(f)  A  description  of  die  benefits  whk^ 
successful  completi(m  of  the  project  wifl 
produce  to  rahanoe  fair  housing  and  the 
concerns  identified,  and  the  indicators 
by  which  these  benefits  are  to  be 
measured; 

(g)  A  description  of  die  expected  long 
term  viabUity  of  project  results; 

(h)  Any  additi(Hial  information  whkJi 
may  be  required  by  a  Notice  of  Funding 
Availability  for  the  Fair  Housing 
Initiatives  Program  published  in  the 
Federal  Register. 

(Ai^Hwed  by  tiie  Office  of  Managemrat 
aiul  Budget  under  control  numl>er  2529-0083.) 


1128.108 

Each  application  for  funding  under  the 
Fair  Housing  Initiatives  Program  must 
contain  the  items  set  forth  below.  Each 
application  will  be  assessed  against 
specific  selection  criteria  set  forth  in  a 
Notice  of  Funding  AvadabUity. 

(a)  A  description  of  die  practice  (or 
practices)  at  the  community,  regional  or 
national  level  which  has  affected 
adversely  the  adiievement  of  the  goal  of 
fair  housing.  This  description  must 
include  a  discussion  and  analysis  of  the 
housing  practice(s)  identified,  including 
available  information  and  studies 
relating  to  discriminatory  housing 
practices  and  their  historical 
backgroimd.  and  relevant  demographic 
data  indicating  the  nature  and  extent  of 
the  impact  of  such  practices  on  persons 
seeking  dwellings  or  services  related  to 
the  sale,  rental  and  financing  of 
dwellings  in  the  general  location  where 
the  appUcant  proposes  to  undertake 
activities: 

(b)  A  description  of  the  specific 
activities  to  be  conducted  with  funds 
including  the  final  product(8)  and/ or  any 
reports  to  be  produced:  and  the  cost  of 


f  128.108    Ssisctloo  i 

(a)  Projects  proposed  in  applications 
will  be  ranked  based  on  the  following 
criteria  for  selection: 

(1)  The  anticipated  impact  of  the  project 
proposed  on  die  concerns  identified  in 
the  application: 

(2)  The  extent  to  %vhich  the  project 
utilizes  other  public  or  private 
resources  that  may  be  available: 

(3)  The  extent  to  which  the  applicant's 
professional  and  organizational 
experience  will  further  the 
achievement  of  the  project  goal(s): 

(4)  The  extent  to  which  the  project 
provide  the  project  will  provide  the 
nnnrimnm  impact  on  the  concerns 
identified  in  a  cost  effective  manner. 

(5)  The  extent  to  whidi  die  project  wUl 
provide  benefits  in  support  of  fair 
housing  after  funded  activities  have 
been  completed. 

(b)  The  relative  wei^t  to  be  assigned 
to  these  selection  criteria  as  well  as 
additional  factors  which  will  be 
considered  in  reviewing  applications 
vrill  be  inchided  in  the  Notice  of  Funding 
AvatlabUity.  together  witii  a  stated 
rationale,  justifying  the  additional 
factors  selected  in  terms  of  die  specific 
go^  of  each  initiative  for  whidi  fends 
are  being  made  avadable. 
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I 

iiM  AiiiiiiiiiM>iwti»w  ^iffif  miiMmt 
Initlathre  pravhlm  fundiBg  to  State  and 
local  fair  homing  ageaciei  admlula  taring 
fair  iMMaing  lawt  raoogniied  by  tiie 
aecrataiy  aa  providing  rigbto  and 
renwdiaa  wUdi  ara  aabatantiany 
•qoivalent  to  tboaa  provided  in  TMe 

vm. 


I12&202 

A  State  or  local  fair  bouaing  agency, 
to  be  eligible  to  partidpate  in  die 
Administrative  Enforcement  Initiative, 
muat  be  certified  by  the  Assistant 
Secretary  as  substantially  equivalent  (or 
conaidered  to  be  so  certified)  under 
i  nu  of  this  subch^ter. 


Funding  will  be  available  to  aupport 
activitiaa  daaigDad  to  ainmdMB  and 
broaden  tiM  range  of  aBfioroanent  and 
ownplianoe  activitlaa  conducted  by 
aligibla  State  and  local  aganriea  Sack 
activitiaa  nay  indwla  (bwt  ate  not 
Umitad  to)  the  foUowii«: 

(a)  Providinfi  technical  '^■*t*— rt  to 
State  and  local  government  agendas 
■ilmin4«t«>tii^  housing  and  conununity 
development  programa  concerning 
applicable  fair  hoMing  kwa  and 

Tlationa: 
)  fanplonenting  fair  hoBsing  testing 
programs;  and 

(^Conducting investigations  of 
tysteuic  dtacriadnation  far  furllier. 
anforcaaieBt  pioceaaiua  by  State  or  local 
agendes.  or  for  referral  to  HUD  and  fke 
Department  of  Jastica. 


fia&soi 

The  Education  and  Ontreach  bitiative 
of  the  Fair  Housing  Initiatives  Program 
provides  fandina  for  the  purpose  of 
developing.  iDptemanting.  carrying  out 
or  coordinating  aducatkm  and  ootroach 
progiame  daaignad  to  Jnionn  ■ambers 
of  the  public  «"»M^«*«'"g  their  rights  and 
obligations  under  the  proviaions  of  fair 
hottdng  laws.  Funding  is  provided  under 
this  Initiative  for  the  development  of 
national,  regional  or  local  media 
campaigns  (written  or  ewUo-viaHal 
matarlija)  or  other  apedal  efforta  to 
educate  dM  general  pDbUc  and  hoasing 
industry  groo^  about  fair  housing  rights 
and  obUgatioas. 


f  IISJOZ 

The  following  types  of  eigaaixationa 
ara  eligible  to  receive  funding  ooder  the 
Edacatioo  and  Outreach  laitiativa: 

(a)  State  or  local  governments; 


(b)  Public  or  private  aoo-profit 
oraaniiattoM  or  instttutioBa.  aad  other 
pulibc  or  private  aatltiaa  that  are 
fomMlatiig  or  carryiag  out  progi  ais  to 
prevaat  or  eiiminata  diacriB&inatflry 
bouaing  pncticaa. 

(a)  Educational  profecia.  Educational 
protects  that  may  be  famded  under  the 
Educational  and  Outreach  Initiatives 
may  indode  (bat  are  not  limited  to)  the 
following: 

(1)  Devesting  faiformative  material  on 
fair  housing  '^ff^«*T  and 
rcsponsibUities; 

(2)  Developing  fair  bouaing  and 
afBimativa  marketing  instructional 
material  for  education  programs  for 
nationaL  regional  and  locu  bowing 
industry  groupa; 

(3)  Proviffii^  educational  seminars  and 
working  sessions  for  dvic 
associations,  community-based 
organiiationa.  and  other  poups;  and 

(4)  Developing  educational  material 
targeted  at  persons  in  need  of  specific 
or  additiaaal  kifonnation  on  their  fair 
housing  riglits. 

(b)  Oiiwach  pn/ectM.  Outreach 
profects  diet  may  be  funded  under  the 
Educational  and  Outreach  Initiative  may 
indode  (but  are  not  limited  to)  die 
foDowing: 

(1)  Devdoping  national,  regional  or  local 

housing: 

(2)  Bringing  housing  industry  and  dvic 
or  iair  housing  groopa  together  to 
identify  iBegal  real  eatate  practices 
and  Id  datandaa  how  to  oerract  dMns 

(3)  Daaigning  eparialiiad  outreach 
pn^acta  to  iafarm  all  persons  of  die 
availability  ol  bouaing  opportunities; 

(4)  Developing  and  impjementiiv  e 
reqionae  to  new  or  mora  sophieticated 
practices  that  result  in  discriminatory 
bouaing  practices;  and 

(5)  Developing  merhanisms  for  the 
identification  ot  and  «|Hick  response 
to.  housing  discrimination  cases 
invotvt^  the  dvaat  ol^v«ical  harm. 

(c)  C/asaaf  orcompetitioa.  The  Notice 
of  F«Bdli«  AvoilaUbty  for  the 
Educatiaaal  and  Outreach  Initiative  may 
be  divkled  fending  into  classes  based  on 
die  type  of  projects  (e.g..  educatitmal  or 
outreach  pro|ects)  and  the  scope  <rf 
proiects  (e.g^  local,  regional  or  national). 

(d)  Coordiaatioa  ofociivHies.  Each 
non-governmental  aH>licant  lot  funding 
which  is  located  widiin  Uie  iurisdictioo 
of  a  State  or  local  enforcement  agency 
or  agBodaa  adminiatariBg  a  fair  houaii^ 
law  vdiich  have  been  certified  by  the 
Department  under  Part  115  (tf  diis 
subchapter  as  being  substantially 
equivalent  must  provide  widt  its 
application  evidence  diet  it  has 


consulted  with  the  agency  or  egendea  to 
ooordinata  actisltiea  to  be  fonded  ander 
die  Edacatiaa  and  OutreachJnitiative. 

SubpMl  D— Private  EnforeanMfit 


I12L401 

The  Private  Enforcement  Initiative  of 
the  Fair  Housiag  Initiatives  Program  will 
provide  funding  to  non-profit 
organizations  and  other  private  entitiee 
that  are  focnulating  or  carrying  out 
pro9«ms  to  prevent  or  eliminate 
discriminatory  housing  practices.  The 
purpoee  of  these  ewands  is  to  assist  in 
the  developing,  implenenting.  canying 
out.  or  coordinating  programs  or 
activitiea  designed  to  obtain 
enforcement  of  the  rights  granted  by 
Title  vm  or  State  or  kwal  laws  diet 
provide  fights  and  reanediee  for  afleged 
discriminatory  housing  practices  that 
are  substantially  eqaivalait  to  die  rights 
and  rem-^diea  provkied  in  Title  VID. 


|i2Min 

Organiaationa  which  am  eligible  to 
receive  aasbtanca  under  die  Mvate 
Enforcement  Initiatives  ara  private  non- 
profit erganiiations  and  other  private 
entities  that  ara  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  jvactioea. 
Oraaniiatioas  which  can  be  ehgyble 
indude.  far  exampla,  privete  nonprofit 
fair  housing  and  dvil  righta  groufia. 


|128j«0S 

ProjecU  diet  will  be  fonded  under  die 
Private  Enforcement  Initiative  may 
indude  (but  ara  not  limited  to)  the 
foUowrii^ 

(a)  Conducting  investigations  of 
systemic  housing  discriminatioa 

(b)  ftofessionally  conducting  testing 
or  othOT  investigative  support  for 
administrative  and  judidal  enforcement; 

(c)  Linking  fair  housing  organizations 
regionally  in  enforcement  activities 
designed  to  combet  broader  housing 
market  diecrirainatory  practices;  and 

(d)  EstaMiahing  effective  means  of 
meeting  legal  expenses  in  support  of 
litigation  of  fair  housing  cases. 


fl2M04    Ueeoffundeforl 

No  radpient  of  assistance  under  die 
Private  Enforcement  Initiative  may  use 
any  funda  provided  by  the  Department 
for  the  payment  of  expenses  in 
connection  with  Htigation  against  the 
United  States. 

f  i2S>40o    QumMhms  fof  pfftvd^ 


(a)  The  guidelines  contained  in  diis 
sectica  af^ply  to  testing  activities  funded 
under  the  Private  Enforcement  Initiative 
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Tliese  goideHaes  apply  only  to  testing 
adtvWos  funded  ander  thia  initiative 
and  do  not  limit  or  reatrid  the  use  of 
facts  secured  through  other  testing 
activities  in  any  legal  proceeding  under 
Federd  fsir  housing  laws.  Nothing  in 
this  section  restricts  individuals  or 
entities  participating  in  the  Fair  Housing 
Initiatives  Program  from  porsaing  any 
ri^t  or  remedy  guaranteed  by  Federal 
law,  or  from  the  condud  of  other  testing 
or  odier  investigative  activities  not 
funded  under  th^  Private  Enforcement 
Initiative. 

(b)  DefinitiooB.  As  used  in  this 
sectioa- 

(1)  The  term  "btma  fide  allegation" 
means  an  assertion  of  a  disaiminatoiy 
housing  practice  unlawful  under  Federal 
fair  housing  law.  For  purposes  of  these 
guidelines,  an  allegation  by  a  person 
engaged  as  a  tester,  whethier  or  not 
compensated,  or  by  any  organization, 
employee,  or  agent  en^iged  diredly  hi 
the  initiation,  administration, 
evaluation,  or  condud  of  tests  is  not  a 
bona  fide  allegation.  The  allegation  must 
state  specifically  and  in  detail  die  facts 
and  circumstances  wdiich  ara  believed 
to  constitute  the  dtscriminatory  housing 
practice;  diese  facts  should  indude  die 
date,  time,  and  place  (or  an 
approximation  of  the  date,  time  or 
place)  of  the  alleged  discrimination,  and 
the  name  of  eadi  person  or  firm 
allegedly  engaged  in  the  discriminatory 
hottdng  practice.  However,  while  the 
allegation  must  be  documented,  it  need 
not  be  reduced  to  writing  prior  to  die 
condud  of  a  test 

(2)  The  term  "discriminaUxy  housing 
practice"  means  any  action  made 
unlawful  by  section  801, 805, 808  or  818 
of  Tide  vm  (42  U.S.C  3004. 3809,  3808  OT 
3818). 

(3)  The  term  "test"  means  a  method  of 
gathering  credible  and  ob)ective 
evidence  of  whether  a  discriminatory 
bouaing  practice  has  occurred, 
conducted  in  response  to  a  bona  fide 
allegation.  For  purposes  of  tests 
conducted  under  these  guidelines: 

(i)  In  the  case  of  a  test  conduded  in 
response  to  an  allegation  involving  the 
rental  or  finandng  of  a  home  or 
apartment,  a  test  must  indude  one  or 
more  visits  by  at  least  two  individual 
testera  to  the  lender,  rental  agent, 
management  firm  or  owner  alleged  to 
have  discriminated. 

(ii)  In  the  case  of  a  test  conducted  in 
response  to  an  allegation  involving  the 
purefaase  of  a  home,  a  test  must  include 
one  or  more  visits  by  at  least  two 
individual  testen  to  the  individual  sales 
agent  or  owner  alleged  to  have 
discriminated;  or  if  a  firm  is  alleged  to 
have  engaged  in  discriminatory  housing 
practices  and  if  no  sales  agent  of  the 


firm  has  been  Identified  as  having 
dtoolBriBBted.  then  the  test  most  indode 
one  or  moie  visita  by  at  least  two  paired 
testers  as  defined  in  paragraph  (cHZ)(iv) 
of  this  section  to  any  sales  agent 
identified  by  the  teatiag  propmn.  The 
test  reqatesflseBts  specked  shall  not 
excuse  any  ampiopsa;  broicar,  fina.  or 
owMT  ftoBi  SKb  UaUlily  as  dm  law 
imposes  on  them  for  the  condud  of  their 
enq[>loyees  or  licensees  affiliated  with 
them.  Nothing  here  shall  limit  the 
number  of  test  visits  which  can  be  made 
or  funded. 

(4)  The  term  "testen"  means 
individuals,  who  without  an  intent  to 
rent,  purchase,  or  finance  a  home  or 
apartinent,  pose  as  rentws,  purchasers, 
or  borrowers  for  the  purpose  of 
collecting  evidence  of  discriminatory 
housing  practices. 

(c)  B^ibh  acUvitie$.  Eligible  testing 
activities  must  be  conducted  in 
accordance  with  procedures  contained 
in  the  application  for  asdstance.  These 
procedures  shaU  faidude  the  following: 

(1)  A  formal  recrmtmrait  process 
designed  to  obtain  a  pool  of  credible 
and  objective  persons  to  serve  aa 
testers.  Recruits  must  not  have  prior 
fdony  convictions  or  convictions  of 
crimes  involving  fraud  or  perjury. 

(2)  A  tester  training  program  whidi 
will— 

(i)  Require  the  carefol  recordation  of 
all  relevant  infocmation  on  standardized 
forms,  signed  by  die  respective  testers, 
f(dlowing  completion  of  die  test; 

(ii)  Prohibit  any  communication 
between  pain  of  testen  relating  to  the 
condud  of  the  test  or  to  testing 
experiences  or  results  until  all 
information  baa  been  recorded  and  the 
testen  debriefed  by  the  testing 
coordinator 

(iii)  Require  that  the  same  or 
substantially  equivalent  type  of  housing 
accommodations,  finandng.  or  service 
be  requested;  and 

(iv)  Require  that,  to  the  extent 
practicable,  testen  identify  themselves 
as  having  the  same  or  substantially 
equivalent  housing  needs  and 
demographic  profiles  as  the  person  who 
made  the  bona  fide  allegation,  except 
for  the  person's  race,  color,  religion,  sex, 
handicap,  familial  status,  nationality,  or 
other  attribute  which  is  the  basis  of  the 
alleged  discriminatioa  In  cases  of 
tes^ig  for  syst«nic  discrimination  (e.g.. 
a  pattern  or  practice  of  discriminatory 
housing  practices  by  a  housing  provider 
or  lender),  demographic  profiles  may 
vary  fitim  diat  of  the  person  who  made 
the  bona  fide  allegation  so  long  as  the 
test  of  eadi  agent  or  owner  is  a  "paired" 
test  For  the  purpose  of  these  guidelines, 
a  "paired  test"  means  that  the  two 


testen  who  w3l  condud  the  "paired 
tesTriiaft- 

(A)  Have  the  same  or  substantially 
simflar  demographic  profiles,  except  for 
their  race,  color,  reli^on.  handicap, 
familial  status,  sex,  nationality,  or  other 
attribute  winch  is  die  basis  of  the 
alleged  dtocrinuBetion; 

(B)  Have  (he  same  or  substantiaUy 
similar  housing  requirements; 

(C)  Initiate  the  test  at  the  same  office 
or  in  the  same  or  substantially  similar 
transactional  conditions  and 
circumstances;  and 

(D)  Condud  the  test  in  a  timely 
manner. 

(3)  A  tester  assignment  and  control 
system  wliicfa  %vill  assure  that  neither 
the  tester,  nor  the  organize  tioo 
conducting  the  test  including  its 
employees  and  agents — 

(i)  Has  an  economic  interest  in  die 
outcome  of  the  test  without  prejudice  to 
the  ri^t  of  any  person  or  entity  to 
recover  damages  for  any  cognizable 
injury  (see,  HaveoB  Realty  Corp.  v. 
Coleman,  4S5  U.S.  383  (1982).  3  FHEOH 
115.341);  or 

(ii)  Has  a  qiedfic  bias  toward  either 
die  person  who  made  the  bona  fide 
allegation  or  the  respondent;  is  a 
relative  of  one  of  the  parties  tai  die  caae: 
has  had  any  enqiloyiBent  or  affiliation 
within  one  year  with  the  person  or 
organization  to  be  tested:  is  a  liomsed 
conqietitor  of  such  person  or 
organization  in  the  listing,  rental  sale, 
or  financing  of  real  estate  property;  or 
has  any  othier  specific  Inas  or  ctmflid  or 
interest  which  woukl  prevent  or  limit  his 
or  ha  objectivity  or  fokness. 

(dj  Aj^licatioti  mquirements. 
Applications  for  funding  of  testing 
activities  miist  indude.  in  addition  to 
die  requirements  set  forth  in  f  125.106: 

(1)  Documentation  that  the  anilicant 
has  at  least  one  year  of  experience  in 
carrying  out  a  jwogram  to  prevent  or 
eliminate  discriminatory  housing 
practices  and  has  sufficient  knowledge 
of  fair  housing  testing  to  enable  the 
applicant  to  implement  a  testing 
program  successfully. 

(2)  A  certification  providing  diet  die 
appUcant  will  not  solidt  funds  fitmi  or 
seek  to  provide  fair  housing  educational 
or  other  services  or  products  fbr 
compensation.  diredly  or  indiredly,  to 
any  person  or  organization  whidi  has 
been  the  subjed  of  testing  by  the 
applicant  for  a  12-month  period 
following  a  test: 

(3)  A  description  of  the  process  to  be 
used  to  recruit  testers; 

(4)  A  description  of  the  tester  training 
program;  and 
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(8)  Copies  of  forms  used  to  document 
•Ueiatioas  and  to  raoord  the  eiqpterience 
of  testsfs. 


(Awovwi  tw  Ibt  Ofllot  of  MsMfBrnant 
and  Miat  widar  oootrol  nombar  2530-0038, 
«qiifMMsyn.l9ei.) 

{•)  Ptfonnance  OHmitoring.  An 
applicant  failing  to  comply  with  the 
testfaig  requirements  or  the  iNTOoedotes 


set  forth  in  its  application  for  funding 
shall  be  liable  for  such  sanctions  as  may 
be  authorised  by  law.  These  sanctions 
include  repayment  of  improperly  used 
funds,  termination  of  furtiier 
partidpation  in  the  initiative,  reduction 
or  limitation  of  furthw  funding  for 
investigatory  activities,  recapture  of 
imprtqierly  e:q>ended  funds,  and  dmial 


of  further  participation  in  programs  of 
the  Department  or  any  Federal  agency. 

Dated:  January  e,  1960.    -'  - 
lodMi  Y.  BnchaMB, 

Aiaiatant  Secretary  for  Fair  Homing  and 

Equal  C^iportunity, 

[Fit  Doc  80-3200  Piled  2-0-8%  4:45  am]    . 
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AgrteuHurai  Marketing  Service 
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Orange*  (navel)  grown  in  Arizona  and  California.  6503 

AgrleuNure  Departaient 

See  Agricultural  Mariceting  Service;  Commodity  Credit 
Corporation;  Farmers  Heme  Administration 

Alcohol.  Drug  Abuee,  end  MenM  Healtti  Administralion 
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Grants  and  cooperative  agreements;  availability,  etc.: 
AIDS,  mental  health  aspects  training,  0802 
Physician  and  nursing  faculty  development  in  alcohol  and 
other  drag  abuse;  dinicd  training  grants,  6803 
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Antitrust  Divieion 

NOTICES 
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judgments: 
A;B.  Dick  Co.  et  al.,  6626 

Army  Depertment       - 

See  also  Engineos  Corps 
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Meetings: 
Science  Board,  6567 
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RULES 
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Mardi  Gras  Festival,  6519 
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Committees;  establishment  renewal  termination,  etcu 

Towing  Safety  Advisory  Committee,  6634 
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Second  Coast  Guard  District  Industry  Day  program,  6634 

Commerce  Depertment 
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Administration;  National  Oceanic  and  Atmosfriieric 
Administration;  National  Technical  Informaticm 
Service;  Patent  and  Trademark  Office;  Travel  and 
Tourism  Administration 

NOTICES 
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6556 
(2  documents) 

Commodity  Credit  Corporstion 

NOTICES 

Loan  and  purchase  programs: 
Price  support  levels — 
Honey.  6555 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Meetings: 
National  Energy  Extension  Service  Advisory  Board,  6599 


Counct  on  Environmental  Queity 

NOTICES 

National  Environmental  Policy  Act:  implementation: 
Central  Valley  Project,  CA;  irrigation  districts;  referral 
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6316  in  the  issue  of  February  9, 1989,  was  incorrectly 
indexed  under  the  Environmental  Quality  Council) 

Defense  Depertment 

See  also  Army  Department;  Engineers  Corps 

NOTICES 

Agency  information  collection  activities  under  Ol^  review, 
6565 
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Meetings: 
Science  Board  task  forces.  6566 

(2  documents) 
Special  Operations  Micy  Advisory  Group,  6566 
Travel  per  diem  rates,  civilian  personnel;  chaises,  6566 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  eta: 
Billy's  Pharmacy,  6626 
Prescription  ^oppe,  6626 

Economic  Regulatory  Administration 

NOTICES 
Consent  orders: 

Tri-Service  Drilling  Co.  et  aL.  6570 
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Tenngasco  Corp.,  6571 
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6568 
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Grants  and  cooperative  agreements;  availability,  etcj 
National  diffusion  network  program — 

State  facilitator  awards,  6509 
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Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Conunission 
NOTICES 

Grant  and  cooperative  agreements  awards: 
Harris.  James  A.,  Dr^  6569 
Massachusetts  Institute  of  Technology.  6569 
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Welding  Consultants,  Inc.,  6570 
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RULES 

Danger  zone  and  restricted  areas: 
San  Clemente  Island,  CA  6519 
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Navigation  regulations: 
Pearl  River  management  authority;  Vicksburg  district.  MS. 

et  al..  6519 

Nonccs 

Environmental  statements;  availability,  etc.: 
Los  Angeles  County  Drainage  Area.  CA.  6566 


Environmental  Protection  Agency 


Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  6521 

Environmental  QueMy  Coundi 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity  Commlaelon 


Reports  and  records: 
Record  retention  and  recordkeeping  requirements,  6551 

Executive  Office  of  the  Preeldent 

See  Council  on  Environmental  Quality;  Trade 
Representative.  Office  of  United  States 

Export  Admimetratlon  Bureeu 
Nonccs 

National  security  import  investigations: 
Crude  oil  and  refined  petroleum  products;  Presidential 
decision.  6556 
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Program  regulations: 
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Self-help  technical  assistance  grants.  6532 
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Facet  6514 

Sikorsky,  6612 
Standard  instrument  approach  procedures.  6515 
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Hamilton,  6549 
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Aircraft- 
Composite  materials  and  structures;  quality  control 
6634 

Federal  Depoalt  Inaurance  Corporation 


Meetings;  Sunshine  Act.  6636 
(2  documents) 

Federal  Emergency  Management  Agency 


Flood  insurance;  communities  eligible  for  sale: 
Iowa  et  al..  6522 

Federal  Energy  Regulatory  Commleaion 
Nonccs 

Electric  rate,  small  power  production,  and  interiocklng 
directorate  filings,  etc.: 
Tampa  Electric  Co.  et  al.,  6573 


Meetings;  Sunshine  Act.  6636 
Natural  gas  certificate  filings: 

United  Gas  Pipe  Line  Co.  et  al.,  6575 
Natural  gas  companies: 
Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend.  6574 
(2  documents) 
Small  producer  certificates,  applications,  6590 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co..  6590 
ANR  Pipeline  COm  6591 
Arkla  Energy  Resources,  6591 
Citizens  Utilities  Co.,  6591 
CNG  Transmission  Corp..  6592 
Columbia  Gas  Transmission  Corp.,  6592 

(2  documents) 
Equitrans,  Inc.,  6593 

Granite  State  Gas  Transmission,  Inc.,  6593 
James  River-New  Hampshire  Electric  Inc..  6504 
Kentucky  West  Virginia  Gas  Co..  6594 
Midwestern  Gas  Transmission  Co.,  6595 
Moraine  Pipeline  Co.,  6596 
Moreau  Manufacturing  Corp.,  6596 
Niagara  Mohawk  Power  Corp.,  6596 
Northern  Natural  Gas  Co.,  6595 
Northwest  Pipeline  Corp.,  6597 
Paiute  Pipeline  Co.,  6595 
Southern  Natural  Gas  Co.,  6597 
Texas  Eastern  Transmission  Corp..  6597 
Transcontinental  Gas  Pipe  Line  Corp..  6598 

(2  documents) 
Union  Electric  Co..  6598 

Federal  Home  Loan  Bank  Board 
Noncts 

Conservator  appointments: 
Baltimore  Federal  Financial.  FSA.  6599 

Federal  Maritime  Commieeion 

Noncca 

Agreements  filed,  etc.,  6600 
Shipping  Act  of  1964: 
Korea  laws,  regulations,  and  policies,  6599 

Federal  Reeerve  Syetem 
nonces 

/^plications,  hearings,  determinations,  etc.: 
Capitol  Bancorp,  Ltd..  et  al.,  6600 
Indian  River  Banking  Co.  et  aL.  6600 
O'Brate.  Steven.  6601 

Federal  Trade  Commieeion 

mjtES 

Appliances,  consumer  energy  costs  and  consumption 

Information  in  labeling  and  advertising: 
Comparability  ranges — 

Dishwashers.  6517 
Moncga 
Premerger  notification  waiting  periods:  early  terminations, 


Food  and  Drug  Adminletration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Rhone-Poulenc  Inc.  6518 
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Organization,  functions,  and  authority  delegations: 

Reimportation  of  drugs;  Commissioner  of  Food  and  Drugs 
authority  to  certain  agency  officials,  6517 
NOnccs 
Animal  drugs,  feeds,  and  related  products: 

Generic  Animal  Drug  and  Patent  Term  Restoration  Act; 
currently  approved  drugs  list  availability,  6607 
Medical  devices,  premaiket  approval: 

LASTAC  System.  6608 
Meetings: 

Seafood,  cooked  and  processed;  public  health  aspects. 


uenerai  servicvs  Aaminisu  auun 
NOnccs 

Organization,  functions,  and  authority  delegations: 
State  Department  Secretary,  6602 

neann  ana  numan  services  uepamiieiii 

See  Alcohol  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration;  Public 
Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Houeing  and  Urtoan  Development  Department 

Nonccs 

Agency  information  collection  activities  under'OMB  review, 

6609,6618 

(2  documents) 
Facilities  to  assist  the  homeless;  unutilized  and 

underutilized  Federal  buildings  and  real  property,  etc., 

6617 

immigration  and  Naturalation  Service 

RULES 

Immigration  Reform  and  Control  Act;  implementation: 
Aliens;  adjustinent  of  status  (legalization  program),  6504 

Intematlonal  Trade  Administration 

Nonccs 

Antidumping: 

Red  raspberries  from  Canada.  6559 
Countervailing  duties: 
Industrial  belts  and  components  and  parts  (cured  or 
uncured)  fix>m — 
Israel,  Korea,  and  Singapore,  6562 
Export  trade  certificates  of  review,  6562 

intemationai  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  6639 
(2  documents) 

interstate  Commerce  Commieeion 

NOTICES 

Agreements  under  sections  5a  and  5b;  applications  for 
approval  etc.: 

New  York  Movers  Tariff  Bureau.  Inc..  6619 
Motor  carriers: 

Compensated  interoorporate  hauling  operations,  6619 
Railroad  services  abandonment: 

Norfolk  &  Western  Railway  Co.,  6619 


Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration;  Immigration  and  Naturalization 
Service;  Parole  Commission 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

6620 
Pollution  control  consent  judgments: 
Boyd.  6621 

Tuscan  Dairy  Farms.  Inc.,  et  al,  6621 
Privacy  Act: 
Systems  of  records,  6622-6628 
(3  documents) 

Library  of  Congrees 

PROPOSED  RULES 

Nati(Hial  Film  Preservation  Act;  proposed  film  selection 
guidelines,  6553 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Aeronautics  Advisory  Committee,  6628 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management 
Gulf  of  Alaska  groundfish,  6524 
Western  Pacific  bottomfish;  correction.  6531 

NOTICES 
Meetings: 

Pacific  Fishery  Management  Council  6563 
Permits: 

Marine  mammals.  6563. 6564 
(2  documents) 

National  Technical  Information  Service 

NOTICES 

Japanese  scientific  and  technical  resources  directory  (1989). 
6564 

Nuclear  Fieguiatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

6630 
Environmental  statements;  availability,  etc.: 

Gulf  States  Utilities  Co.,  6628 

System  Energy  Resources,  Ina,  et  al..  6629 
^plications,  hearings,  determinations,  etc: 

GPU  Nuclear  Corp.  et  al.  6630 

Office  of  United  States  Trade  Repreeentathre 

See  Trade  Representative,  Office  of  United  States 

i'aroie  commission 

NOTICES 

Meetings;  Sunshine  Act,  6639 
Patent  and  Trademartt  Office 

RULES 

Patent  cases: 
Government  employees;  rules  governing  admission; 
correction.  6520 

Pul>lic  Health  Service 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration 
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Organisation,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration— 
Health  Professions  Bureau.  E)irector,  6600 

SecuriMw  and  Exchange  Commlaalon 
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This  Mcion  of  ««•  FEDERAL  REGISTER 
contains  ragulMory  dooumente  haykig 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  oodffied  in 
the  Code  of  Federal  Regulations,  which  is 
put)lished  under  50  titles  pursuant  to  44 
use.  1510. 

The  Code  of  Federal  (Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

AgncuRunN  wwicenng  service 

7CFRPartM)7 

[Nwwl  Orange  Ret- M71 

Naval  OranoM  Qrowa  In  Aitaom  and 
DnlgMniPartctl 

UnHalion  of  1 


AOeiCV:  Agricullnral  Marketing  Service. 

USDA. 

action:  Final  rule. 


I  Regulation  067  establishes 
the  quantity  aS  California-Arizona  navd 
branges  that  may  be  shipped  to  market 
during  the  period  February  10  tlvough 
February  16. 1988.  Such  action  is  needed 
to  balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  situation  confronting 
the  orange  industry. 
EFFECTIVE  OATt:  Regulation  687 
({  907iie7)  is  effective  for  die  period 
February  10. 1980  throu^  Februuy  16, 
1989. 


FON  FUNTHER  INFONMATION  contact: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  FftV.  AMS, 
USDA.  Room  2528-S.  PX).  Box  96456. 
Washington.  DC  20090-6456;  telephone: 
(202)  447-S12a 

SUFPISMBNTANV  NITONMATION:  This 
final  rule  is  issued  under  Marketing 
Order  907  (7  CFR  Part  907).  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  bunnesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  actii^  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  coix4>atibility. 

There  are  approximately  125  handlers 
of  Califoroia-Arizona  nav^  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4.066  producers  in 
California  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3.500,00a  The 
majority  of  handlers  and  producers  of 
Califomia-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

This  action  is  consistent  with  the 
marketing  policy  for  1988-89  adopted  by 
the  Navel  Orange  Administrative 
Committee  (Committee).  The  Committee 
met  publicly  on  February  7, 1989.  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  unanimously 
recommended  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  demand  for 
navel  oranges  has  improved. 

Based  on  consideration  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable. 


unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufiicient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  efiectuate  the  declared  policy  of  the 
Act  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regidation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act.  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

list  of  Subiecis  in  7  CFV  Part  g07 

Arizona.  California,  Marketing 
agreements  and  orders.  Navel  oranges. 

For  ttie  reasons  set  forfli  in  the 
preamble,  7  CSH  Part  907  is  amended  as 
follows: 

PART  907— NAVEL  ORANGES  GRO¥lfN 
IN  ARIZONA  AND  DESIGNATED  PART 
OFCALIFORMA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Auihorily:  Sees.  1-19, 48  SUL  31.  ss 
amended:  7  \JS.C.  601-674. 

2.  Section  907.967  is  added  to  read  as 
follows.  (This  section  wrill  not  appear  in 
the  Code  of  Federal  Regulations.) 

S907M7    ftavel Orange R«9ula«on6«7. 

The  quantity  of  navel  oranges  grown 
in  Cahfomia  and  Arizcma  which  may  be 
handled  during  the  period  February  10. 
1989.  through  February  16. 1989.  are 
established  as  follows: 

(a)  District  1: 1.566.000  cartons: 

(b)  District  2: 234.000  cartons: 

(c)  District  3:  uidimited  cartons;  and 

(d)  District  4:  unlimited  cartons. 
Dated:  February  &  1989. 

Robert  C  Keeoey. 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

|FR  Doc  89-3336  Filed  2-8-89: 4:02  pm| 
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DEPARTMENT  OF  JUSTICE 

kimiiQnrtlon  and  Naturalization 
Sfvica 

•  CFR  Part  245a 

(M8NumiMrr.06-aa] 

Adiuatmant  of  Statua  for  Cartain 
Alana;  immigration  Raform  and 
Control  Act 

AQCNCv:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 


I  Section  201  of  the 
Immigration  Reform  and  Control  Act  of 
1066  (IRCA)  provides  for  the  legalization 
of  aliens  who  have  been  residing 
illegally  in  the  United  States  since 
before  January  1, 1962.  The  Service 
published  implementing  regulations  at 
52  FR 16205  (May  1. 1987).  The  Service 
found  it  necessary  to  amend  these 
regulations  and  published  an  interim 
rule  at  52  FR  43843  [November  17, 1987). 
Interim  rule  regulations  were  published 
at  53  FR  9274  (March  21. 1988).  This  final 
rule  will  further  amend  the  regulations 
to  provide  for  another  class  of  eligible 
aliens,  specifically,  certain  nationals  of 
countries  for  which  extended  voluntary 
departure  (EVD)  was  made  available  at 
any  time  during  the  five  year  period 
ending  on  November  1, 1987. 
KH-tCllVI  DATE:  Final  rule  is  effective 
February  13.1989. 

Fon  nMTMcn  information  contact: 
Terrance  M.  O'Reilly,  Deputy  Assistant 
Commissioner,  Legalization.  (202)  786- 
3658. 

aUPPLeMENTARV  MFOMIATION:  The 

Immigration  Reform  and  Control  Act  of 
1988  (IRCA),  Pub.  L  99-603  was  enacted 
on  November  6, 1986.  The  Service 
published  implementing  regulations  at 
52  FR  16205.  May  1, 1987.  and  amending 
regulations  at  52  FR  43843,  November  17, 
1987;  53  FR  9274.  March  21. 1968:  53  FR 
9662.  March  28. 1988:  and,  at  53  FR 
23382.  June  22, 1988.  On  December  22, 
1987.  the  Department  of  State 
Authorization  Bill,  Pub.  L 100-204  was 
signed  into  law.  Section  902  of  the  bill 
allows  nationals  of  Poland,  Ethiopia, 
Afghanistan,  and  Uganda  to  apply  for 
temporary  resident  status  pursuant  to 
the  provisions  of  section  245A  of  the 
Immigration  Reform  and  Control  Act  of 
1966.  Most  of  the  same  benefits, 
conditions,  and  responsibilities  of 
section  245A  of  the  INA  have  been 
extended  to  qualifying  nationals  of  these 
countries.  The  eligibility  requirements 
and  application  period  differ  from  those 


for  aliens  who  are  under  the  scope  of  the 
Immigration  Reform  and  Control  Act  of 
1966.  Therefore,  the  Service  is  creating  a 
new  regulatory  section — "245a.4" 
entitled  "Adjustment  to  Lawful  Resident 
Status  of  Certain  Nationals  of  Countries 
for  which  Extended  Voluntary 
Departure  has  been  made  Available." 

At  53  FR  9274,  March  21, 1988,  the 
Service  published  an  Interim  Rule  with 
request  for  comments.  Twelve  interested 
individuals  and  organizations  submitted 
written  comments.  All  comments  were 
reviewed  and  given  serious 
consideration. 

Summary  of  the  Final  Rule 

The  provisions  of  the  proposed  rule 
which  received  comments  will  be 
discussed  separately.  This  final  rule 
amends  8  CFR  245a.4  created  under  the 
provisions  of  the  March  21, 1986  interim 
rule  published  in  the  Federal  Register  at 
53  FR  9274.  This  final  rule  includes  all 
changes  made  from  the  interim  rule 
which  incorporates  the  requirements  for 
certain  nationals  of  countries  for  which 
extended  voluntary  departure  was  made 
available  to  become  temporary  resident 
aliens  of  the  United  States  under  section 
245a. 

Under  the  definition  of  "resided 
continuously,"  in  S  245a.4(a)(3)(i),  one 
commentor  stated  that  placing  any 
travel  restrictions  on  a  temporary 
resident  was  not  equitable,  and  that 
temporary  residents  should  be  afforded 
the  same  travel  privileges  and 
restrictions  which  permanent  residents 
now  enjoy.  Temporary  residence  is  a 
unique  status  created  by  the 
Immigration  Reform  and  Control  Act  of 
1966  (IRCA),  not  afforded  the  same 
privileges  and  restrictions  as  that  of  the 
status  of  permanent  residence.  In  fact, 
an  appUcant  must  satisfy  an  18-month 
eligibility  period  as  a  temporary  resident 
prior  to  being  permitted  to  apply  for 
permanent  residence.  Therefore,  the 
period  of  time  required  for  eligibility 
under  this  section  shall  not  be  changed 
and  shall  remain  consistent  with  section 
245a  regulations. 

Section  245a.4(a)(4)  pertaining  to  the 
definition  of  "continuous  residence"  has 
been  amended  to  reflect  clarifying 
language  as  relates  to  adjustment  from 
temporary  to  permanent  resident  status 
under  9  245a.3. 

A  commentor  suggested  that 
restrictive  dates  under  the  definition  of 
"continuous  physical  presence"  of 
§  245a.4(a)(6)  be  omitted.  After  giving 
this  recommendation  serious 
consideration,  the  Service  believes  that 
these  dates  are  reasonable,  within  the 
intent  of  the  statute,  and  consistent  with 


section  24Sa.  Therefore,  this  definition 
will  remain  unchanged. 

The  same  commentor  desired  a 
change  of  "brief,  casual,  and  innocent." 
as  defined  in  245a.4(a)(7)  to  reflect  any 
departure  which  does  not  "*  *  * 
meaningfully  interrupt  continuous 
physical  presence  in  the  United  States 
*  *  *."  Again,  after  serious 
consideration,  the  Service  believes  that 
the  definition  is  reasonable,  within  the 
intent  of  the  statute,  and  consistent  with 
section  245a.  The  definition  will  remain 
unchanged. 

Clarifying  language  pertaining  to 
§  245a.4(a)(10],  the  definition  of  "public 
cash  assistance,"  has  been  previously 
issued  in  relationship  to  section  245a. 
Therefore,  the  Service  believes  that  no 
need  exists  to  further  restrict  the 
definition.  The  regulation  concerning 
"Special  Rule  for  Determination  of 
Public  Charge,"  however,  has  been 
expanded. 

Section  245a.4(a)(12),  the  definition  of 
"through  the  passage  of  time,"  shall 
remain  as  stated  in  the  Interim  Rule. 
However,  the  term  "in  an  unlawful 
status"  has  been  eliminated. 

A  commentor  suggested  that 
i  245a.4(b)  (1)  and  (2)  be  extended  to 
nationals  other  than  those  from  the  four 
designated  countries.  The  Service  will 
not  alter  its  position  on  this  issue.  The 
Congressional  Conference  Committee 
report  was  clear  as  to  which  groups 
would  qualify  under  this  statute. 

Several  comments  were  received 
concerning  an  applicant's  "unlawful 
status,"  and  that  it  should  not  be 
considered  under  {  245a.4  because  the 
statute  does  not  specifically  address  an 
aliens  unlawful  status.  The  statute  does 
state,  however,  that  in  order  to  be 
considered  as  eligible  under  this  section, 
an  applicant  who  entered  the  United 
States  as  a  nonimmigrant  before  July  21, 
1984,  must  establish  that  his  or  her 
period  of  authorized  stay  as  a 
nonimmigrant  expired  not  later  than 
January  20, 1985,  through  the  passage  of 
time:  or,  that  the  alien  applied  for 
asylum  prior  to  July  21, 1984.  Therefore, 
in  order  to  be  considered  eligible  under 
this  section,  a  nonimmigrant  must  not 
have  had  an  authorized  period  of  stay 
after  January  20. 1985.  Accordingly,  in 
I  245a.4(b)(2)(i)  (A)  through  (F),  all  other 
references  to  "unlawful  status,"  have 
been  deleted. 

Several  commentors  pointed  out  a 
discrepancy  in  S  245a.4(b)(2)(i)  (E)  and 
(F),  concerning  the  dates  of  eligibility  for 
nonimmigrants  who  possess  "Duration 
of  Status  (D/S) "  expirations  of 
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authorized  permission  to  remain  in  the 
United  States  and  those  nonimmigrants 
who  possess  date-certain  expiration 
dates.  In  order  to  be  consistent  «vith  the 
intent  of  the  law  and  in  concurrence 
with  the  comments  provided,  the  date 
relating  to  eligibility  is  changed  to 
"January  21, 1985." 

Section  245a.4(b)(2)(i)tF)  is  also 
amended  to  clarify  eligibility 
requirements  for  those  students  who 
were  granted  student  status 
retroactively  ("nunc  pro  tunc^. 

One  commentor  indicated  that  the 
exemption  from  the  two-year  foreign 
residency  requirement  of  section  212(e) 
should  be  specifically  stated  in  these 
regulations.  The  Service  omitted  this 
part  from  i  245a.4{bH3)  from  the 
requirements  of  the  Interim  Rule  of 
S  245a.4  and  believes  that  this  is  a 
sufficient  indication  of  non-appHcabihty 
to  applicants  under  {  245a.4. 

Several  commentors  asked  for  more 
flexibility  in  the  requirements  for 
documentati(m  concerning  proof  of 
nationality  hi  fi  235a.4(b)(4Hii).  The 
Service  believes  that  proof  of  nationality 
is  an  integral  factor  in  estabhshing 
eligibility  under  f  245a4.  It  is  also 
understood  that  most  applicants  under 
this  statute  already  have  estabUshed  a 
record  with  INS,  either  throogfa 
nonimmigrant  status,  extended 
voluntary  departure  requests,  or  asylum 
applications.  Therefore,  the  Service  has 
amended  this  part  to  include  other 
credible  documentation  as  acceptable 
evidence  ai  an  alien's  nationality. 

Section  245a.4(bK9)  is  amendcxl  to 
include  speci£k:  language  concerning  the 
serological  test  for  die  HTV  vims. 

Section  245a.4(b)(llMiv)  is  amended  to 
reflect  poUcy  guidance  concerning  the 
two-tiered  evaluation  method  for 
determination  of  an  applicant's 
likelihood  to  become  a  public  charge. 

Clarifying  language  is  added  to 
S  245a.4(b}(14)(iv)  to  reflect  the  status  of 
an  alien  imder  the  State  LegaUzation 
Impact  Assistance  Grants  (SUAG) 
program  upon  denial  of  his  or  her 
temporary  resident  application  and 
expiration  of  the  appeal  period. 

One  commentor  stated  that  clarifying 
language  should  be  added  to 
§  245a.4(b)(16)  to  coincide  with  the 
policy  memorandum  issued  in  reference 
to  S  103.5a(b)  of  this  Act  The  Service 
agrees  and  has  added  the  clarification. 
Other  language  clarifying  the  appeal 
process,  including  the  filhag  of  briefs, 
has  also  been  added. 

Section  245a.4(b)(18)  is  amended  to 
reflect  clarifying  language  concerning 
certification  of  remanded  cases  to  the 
Administrative  Appeals  Unit 

Numerous  commentors  recommended 
that  the  provisions  of  confidentiality 


under  section  245a  be  extended  to 
applicants  under  S  245a.4.  Although  the 
statute  does  not  specifically  include 
confidentiality  as  it  pertains  to  these 
applicants,  the  confidentialify 
provisions  will  be  extended  to  this 
group.  The  Service  believes  that  a 
definite  need  for  a  statement  of  the 
confidentialify  provisions  exists  due  to 
the  close  relationship  to  the  section  245a 
program  and  because  the  same  reasons 
for  confidentiality  still  apply 
(individuals  will  not  come  forward  due 
to  fear  of  apprehension  if  the  guarantee 
of  confidentiality  is  not  extended  to 
them;  and.  employers  will  be  reluctant 
to  issue  evidence  of  employment  if 
guarantees  of  confidentiality  do  not 
exist)  Therefore,  the  confidentiality 
provisions  are  stated  in  a  new 
S  245a.4(b)(23). 

Section  245e.4(c)(2]  is  amended  to 
indicate  diat  all  provisions  of  {  245a.3 
shall  apply  to  aliens  adjusting  to 
permanent  resident  status. 

One  commentor  indicated  a  necessity 
for  some  type  of  travel  documentation  to 
be  provided  to  applicants  under  this 
section,  especially  because  of  an 
inability  for  members  of  this  particular 
group  to  presenUy  obtain  passports  from 
their  respective  countries  of  nationality. 
The  Service  believes  that  this 
recommendation  has  merit  and  is 
investigating  the  possibility  of 
pennitting  applicants  under  this  section 
to  obtain  refugee  travel  docimients 
within  already  existing  guidelines. 

In  accordance  with  5  U.S.C.  e0S(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  definition  of 
section  l(b]  of  EO.  12291,  nor  does  this 
rule  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
assessment  in  accordance  with  E.O. 
12612. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  cleared  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  The  OMB 
control  numbers  for  these  collections  are 
contained  in  8  CFR  299.5. 

List  of  Subjects  m  8  CFR  Part  245a 

Definitions,  Temporary  resident 
status.  Permanent  resident  status. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  245a— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT.  AS  AMENDED  BY 
PUB.  L  99-603.  THE  IMMIGRATION 
REFORM  AND  CONTROL  ACT  OF 
1986,  AND  PUB.  L.  100-204.  SECTION 
902 

1.  The  authority  citation  for  Part  245a 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103. 125Sa.  IZSSa  note, 
and  8  CFR  2.1. 

2.  Section  245a.4  is  revised  to  read  as 
follows: 


S145a.4 


HP  Hnrim  fWDVfn 

ofcounMMfor 


(a)  Definitions.  As  used  in  this 
section:  (1)  "Act"  means  the  Immigration 
and  Nationality  Act  as  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986. 

(2)  "Service"  means  the  Immigration 
and  Naturalization  Service  (INS). 

(3)  "Resided  continuousfy"  means  that 
the  alien  shall  be  regarded  as  having 
resided  continuously  in  the  United 
States  if,  at  the  time  of  filing  of  the 
application  for  temporary  resident 
status: 

(i)  No  single  absence  from  the  United 
States  has  exceeded  45  days,  and  the 
aggregate  of  all  absences  has  not 
exceeded  180  days  between  July  21. 
1984.  through  the  date  the  application 
for  temporary  resident  status  is  filed, 
unless  the  alien  can  establish  that  due  to 
emeigent  reasons,  his  or  her  return  to 
the  United  States  could  not  be 
accomplished  within  the  time  period 
allowed; 

(ii)  The  aUen  was  maintaining 
residence  in  the  United  States;  and 

(iii)  The  alien's  departure  from  the 
United  States  was  not  based  on  an  order 
of  deportation. 

An  alien  who  has  been  absent  from  the 
United  States  in  accordance  with  the 
Service's  advance  parole  procedures 
shall  not  be  considered  as  having 
interrupted  his  or  her  continuous 
residence  as  required  at  the  time  of 
filing  an  application.  An  alien  who,  after 
appearing  for  a  scheduled  interview  to 
obtain  an  immigrant  visa  at  a  Consulate 
or  Embassy  in  Canada  or  Mexico  but 
who  subsequently  is  not  issued  an 
immigrant  visa  and  who  is  paroled  back 
into  the  United  States  pursuant  to  the 
stateside  criteria  program,  shall  be 
considered  as  having  "resided 
continuously." 
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(4)  "Continous  residence"  means  that 
the  alien  shall  be  regarded  as  having 
resided  continously  in  the  United  States 
if.  at  the  time  of  applying  for  adjustment 
from  temporary  residence  to  permanent 
resident  status:  No  single  absence  from 
the  United  States  has  exceeded  30  days, 
and  the  aggregate  of  all  absences  has 
not  exceeded  90  days  between  the  date 
on  which  lawful  temporary  resident 
status  was  granted  and  the  date 
permanent  resident  status  was  applied 
for,  unless  the  alien  can  establish  that 
due  to  emergent  reasons  or  extenuating 
drcimistances  beyond  his  or  her  control, 
the  return  to  the  United  States  could  not 
be  accomplished  within  the  time 
period(8)  allowed.  A  single  absence 
f^m  the  United  States  of  more  than  30 
days,  and  aggregate  absences  of  more 
than  90  days  during  the  period  for  which 
continuous  residence  is  required  for 
adjustment  to  permanent  resident 
status,  shall  break  the  continuity  of  such 
residence  unless  the  temporary  resident 
can  establish  to  the  satisfaction  of  the 
district  director  that  he  or  she  did  not,  in 
fact  abandon  his  or  her  residence  in  the 
United  States  during  such  period. 
'(5)  'To  make  a  determination"  means 
obtaining  and  reviewing  all  information 
required  to  adjudicate  an  application  for 
the  benefit  sought  and  making  a 
decision  thereon.  If  fraud  willful 
misrepresentation  or  concealment  of  a 
material  fact  knowingly  providing  a 
false  writing  or  document  knowingly 
making  a  false  statement  or 
representation,  or  any  other  activity 
prohibited  by  the  Act  is  established 
during  the  process  of  making  the 
determination  on  the  appUcation,  the 
Service  shall  refer  the  matter  to  the 
United  States  Attorney  for  prosecution 
of  the  alien  or  of  any  person  who 
created  or  supplied  a  false  «vriting  or 
document  for  use  in  an  application  for 
adjustment  of  status  under  this  part. 

(6)  "Continuous  physical  presence" 
means  actual  continuous  presence  in  the 
United  States  since  December  22, 1967. 
until  filing  of  any  application  for 
adjustment  of  status.  Aliens  who  were 
outside  of  the  United  States  after 
enactment  may  apply  for  temporary 
residence  if  they  reentered  prior  to 
March  21, 1988,  provided  they  meet  the 
continuous  residence  requirements,  and 
are  otherwise  eligible  for  legaii2ation. 

(7)  "Brief,  casual,  and  innocent" 
means  a  departiire  authorized  by  the 
Service  (advance  parole)  subsequent  to 
March  21. 1988,  for  not  more  than  30 
days  for  legitimate  emergency  or 
humanitarian  purposes  unless  a  further 
period  of  authorized  departure  has  been 
granted  in  the  discretion  of  the  district 


director  or  a  departure  was  beyond  the 
alien's  control. 

(8)  "Brief  and  casual"  means 
temporary  trips  abroad  as  long  as  the 
alien  establishes  a  continuing  intention 
to  adjust  to  lawful  permanent  resident 
status.  However,  such  absences  must 
not  exceed  the  specific  periods  of  time 
required  in  order  to  maintain  continuous 
residence. 

(9)  "Certain  nationals  of  countries  for 
which  extended  voluntary  departure  has 
been  made  available  on  the  basis  of  a 
nationality  group  determination  at  any 
time  during  the  5-year  period  ending  on 
November  1. 1987"  is  Umited  to 
nationals  of  Poland.  Afghanistan, 
Ethiopia,  and  Uganda. 

(10)  "Public  cash  assistance"  means 
income  or  need-based  monetary 
assistance  to  include  but  not  limited  to 
supplemental  security  income,  received 
by  the  alien  or  his  or  her  immediate 
family  members  through  federal  state, 
or  local  programs  designed  to  meet 
subsistence  levels.  It  does  not  include 
assistance  in  kind,  such  as  food  stamps, 
public  housing,  or  other  non-cash 
benefits,  nor  does  it  include  woric 
related  compensation  or  certain  types  of 
medical  assistance  (Medicare,  Medicaid, 
emergency  treatment  services  to 
pregnant  women  or  children  under  18 
years  of  age,  or  treatment  in  the  interest 
of  public  health). 

(11)  "Designated  entity"  means  any 
state,  local  church,  community,  farm 
labor  organization,  voluntary 
organization,  association  of  agricultural 
employers  or  individual  determined  by 
the  Service  to  be  qualified  to  assist 
aliens  in  the  preparation  of  applications 
for  legalization  status. 

(12)  "Through  the  passage  of  time" 
means  through  the  expiration  date  of  the 
nonimmigrant  permission  to  remain  in 
the  United  States,  including  any 
extensions  and/or  change  of  status. 

(13)  "Prima  facie  eligibility"  means 
eligibility  is  established  if  the  applicant 
presents  a  completed  1-687  and  specific 
factual  information  which  in  the 
absence  of  rebuttal  will  establish  a 
claim  of  eligibility  under  this  part 

(b)  ^plication  for  temporary 
residence—  (1)  Application  for 
temporary  residence,  (i)  An  alien  who  is 
a  national  of  Poland.  Uganda.  Ethiopia, 
or  Afghanistan  who  has  resided 
continuously  in  the  United  States  since 
prior  to  July  2l  1984,  and  who  believes 
that  he  or  she  meets  the  eligibility 
requirements  of  section  245A  of  the  Act 
must  make  application  within  the  21- 
month  period  beginning  on  March  21, 
198a  and  ending  on  December  22. 1989. 

(ii)  An  alien  who  fails  to  file  an 
application  for  adjustment  of  status  to 


that  of  a  temporary  resident  under 
9  245A.4  of  this  part  during  the  time 
period,  will  be  statutorily  ineligible  for 
such  adjustment  of  status. 

(2)  Eligibility  (i)  The  following 
categories  of  aliens  who  are  not 
otherwise  excludable  under  section 
212(a)  of  die  Act  are  eligible  to  apply  for 
status  to  that  of  a  person  admitted  for 
temporary  residence: 

(A)  An  alien  who  is  a  national  of 
Poland,  Uganda.  Ethiopia,  or 
Afghanistan,  (other  than  an  alien  who 
entered  as  a  nonimmigrant)  who 
establishes  that  he  or  she  entered  the 
United  States  prior  to  July  21. 1984.  and 
who  has  thereafter  resided  continuously 
in  the  United  States,  and  who  has  been 
physically  present  in  the  United  States 
from  December  22. 1987,  until  the  date  of 
filing  the  application. 

(B)  An  alien  who  is  a  national  of 
Poland,  Uganda,  Ethiopia,  or 
Af^anistan.  and  establishes  that  he  or 
she  entered  the  United  States  as  a 
nonimmigrant  prior  to  July  21, 1984.  and 
whose  period  of  authorized  admission 
expired  through  the  passage  of  time 
prior  to  January  21. 1985,  and  who  has 
thereafter  resided  continuously  in  the 
United  States,  and  who  has  been 
physically  present  in  the  United  States 
from  December  22, 1987.  until  the  date  of 
filing  the  application. 

(C)  An  alien  who  is  a  national  of 
Poland,  Uganda,  Ethiopia,  or 
Aljghanistan.  and  establishes  that  he  or 
she  entered  the  United  States  as  a 
nonimmigrant  prior  to  July  21. 1984,  and 
who  appUed  for  asylum  prior  to  July  21. 
1984.  and  who  has  thereafter  resided 
continuously  in  the  United  States,  and 
who  has  been  physically  present  in  the 
United  States  from  December  22, 1987. 
until  the  date  of  filing  the  application. 

(D)  An  alien  who  is  a  national  of 
Poland.  Uganda,  Ethiopia,  or 
A^anistan,  who  would  otherwise  be 
eligible  for  temporary  resident  status 
and  who  establishes  that  he  or  she 
resided  continuously  in  the  United 
States  prior  to  July  21, 1984.  and  who 
subsequently  reentered  the  United 
States  as  a  nonimmigrant  in  order  to 
return  to  an  unrelinquished  residence. 
An  alien  described  in  this  paragraph 
must  have  received  a  waiver  of 
212(a)(19)  as  an  alien  who  entered  the 
United  States  by  fraud. 

(E)  An  alien  who  is  a  national  of 
Poland,  Uganda,  Ethiopia,  or 
Afghanistan,  and  was  a  nonimmigrant 
who  entered  the  United  States  in  the 
classification  A,  A-1.  A-2,  G.  G-1,  G-2, 
G-3,  or  G-4.  for  Duration  of  Stahis  (D/ 
S).  and  whose  qualifying  employment 
terminated  or  who  ceased  to  be 
recognized  by  the  Department  of  State 
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as  being  entitled  to  such  classification 
prior  to  January  21, 1985.  and  who 
thereafter  continued  to  reside  in  the 
United  States. 

(F)  An  alien  who  is  a  national  of 
Poland.  Uganda.  Ethiopia,  or 
Afghanistan,  and  who  was  a 
nonimmigrant  who  entered  the  United 
States  as  an  F.  F-1,  or  F-2  for  Duration 
of  Status  (D/S).  and  who  completed  a 
full  course  of  studies,  including  practical 
training  (if  any),  and  whose  time  period 
to  depart  the  United  States  after 
completion  of  studies  expired  prior  to 
January  21, 1085,  and  who  has  thereafter 
continued  to  reside  in  the  United  States. 
Those  students  placed  in  a  "nunc  pro 
tunc"  retroactive  student  status  which 
would  otherwise  preclude  their 
eligibility  for  legalization  imder  this 
section,  must  present  evidence  that  they 
had  otherwise  terminated  their  status 
during  the  requisite  time  period.  A 
dependent  F-2  alien  otherwise  eligible 
who  was  admitted  into  the  United 
States  with  a  specific  time  period,  as 
opposed  to  duration  of  status, 
documented  on  Service  Form  1-04. 
Arrival-Departure  Record  that  extended 
beyond  July  21. 1964  is  considered 
eligible  if  the  principal  F-1  alien  is  found 
eligible. 

(3)  Ineligible  aliens,  (i)  An  alien  who 
has  been  convicted  of  a  felony,  or  three 
or  more  misdemeanors. 

(ii)  An  aUen  who  has  assisted  in  the 
persecution  of  any  person  or  persons  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion. 

(iii)  An  alien  excludable  under  the 
provisions  of  section  212(a)  of  the  Act 
whose  grounds  of  excludability  may  not 
be  waived. 

[\Y Documentation.  Evidence  to 
support  an  alien's  eligibility  for 
temporary  residence  status  shall  include 
documents  establishing  proof  of  identity, 
proof  of  nationality,  proof  of  residence, 
and  proof  of  financial  responsibility,  as 
well  as  photographs,  a  completed 
fingerprint  card  (Form  FD-258).  and  a 
completed  medical  report  of 
examination  (Form  1-693).  All 
documentation  submitted  will  be  subject 
to  Service  verification.  Applications 
submitted  with  unverifiable 
documentation  may  be  denied.  Failure 
by  an  applicant  to  authorize  release  to 
INS  of  information  protected  by  the 
Privacy  Act  and/or  related  laws  in  order 
for  INS  to  adjudicate  a  claim  may  result 
in  denial  of  the  benefit  sought 
Acceptable  supporting  documents  for 
the  four  categories  of  documentation  are 
discussed  as  follows: 

(i)  Proof  of  identity.  Evidence  to 
establish  identity  is  listed  below  in 
descending  order  of  preference: 


(A)  Passport: 

(6)  Birth  certificate; 

(C)  Any  national  identity  document 
from  the  ahen's  country  of  origin  bearing 
photo  and  fingerprint 

(D)  Driver's  license  or  similar 
document  issued  by  a  state  if  it  contains 
a  photo; 

(E)  Baptismal  Record/Marriage 
C«tific8te;  or 

(F)  Affidavits. 

(ii)  Proof  of  nationality.  Evidence  to 
estabUsh  nationality  is  listed  as  follows: 

(A)  Passport 

(B)  Krth  certificate; 

(C)  Any  national  identity  document 
frtnn  the  alien's  country  of  origin  bearing 
photo  and  fingerprint 

P)  Other  a«dible  documents, 
including  those  created  by,  or  in  the 
possession  of  the  INS,  or  any  other 
documents  (excluding  affidavits)  that 
when  taken  singly,  or  together  as  a 
whole,  establish  the  alien's  nationality. 

(iii)  Assumed  names — (A)  General.  In 
cases  where  an  applicant  claims  to  have 
met  any  of  the  eligibility  criteria  under 
an  assumed  name,  the  applicant  has  the 
burden  of  proving  that  the  appUcant  was 
in  fact  the  person  who  used  that  name. 
The  applicant's  true  identity  is 
established  pursuant  to  the 
requirements  of  paragraph  (b)(4)  (i)  and 
(ii)  of  this  section.  The  assiuned  name 
must  appear  in  the  documentation 
provided  by  the  applicant  to  establish 
eligibility.  To  meet  the  requirement  of 
this  paragraph,  documentation  must  be 
submitted  to  prove  the  common  identity, 
i.e.,  that  the  assumed  name  was  in  fact 
used  by  the  applicant 

(B)  Proof  of  common  identity.  TTie 
OKMt  persuasive  evidence  is  a  document 
issued  in  the  assumed  name  which 
identifies  the  applicant  by  photograph, 
fingerprint  or  detailed  physical 
description.  Other  evidence  which  will 
be  considered  are  affidavit(8]  by  a 
person  or  persons  other  than  the 
applicant,  made  under  oath,  which 
identify  the  affiant  by  name  and 
address,  state  the  affiant's  relationship 
to  the  applicant  and  the  basis  of  the 
affiant's  knowledge  of  the  applicant's 
use  of  the  assumed  name.  Affidavits 
accompanied  by  a  photograph  which 
has  been  identified  by  the  affiant  as  the 
individual  known  to  the  affiant  under 
the  assumed  name  in  question  will  carry 
greater  weight 

(iv)  Proof  of  residence. — Evidence  to 
establish  proof  of  continuous  residence 
in  the  United  States  during  the  requisite 
period  of  time  may  consist  of  any 
combination  of  the  following: 

(A)  Past  employment  records,  which 
may  consist  of  pay  stubs,  W-2  Forms, 
certification  of  the  filing  of  Federal 
income  tax  returns  on  IRS  Form  6166,  a 


state  verification  of  the  filing  of  state 
income  tax  returns,  letters  from 
employer(s)  or.  if  the  applicant  has  been 
in  business  for  himself  or  herself,  letters 
from  banks  and  other  firms  with  whom 
he  or  she  has  done  business.  In  all  of  the 
above,  the  name  of  the  alien  and  the 
name  of  the  employer  or  other  interested 
organizations  must  appear  on  the  form 
or  letter,  as  well  as  relevant  dates. 
Letiers  from  employers  should  be  on 
employer  letterhead  stationery,  if  the 
employer  has  such  stationery,  and  must 
include: 

(i)  Alien's  address  at  the  time  of 
employment 

[2]  Exact  period  of  employment 

(3)  Periods  of  layoff. 

[4]  Duties  with  the  company; 

(5)  Whether  or  not  the  information 
was  taken  from  official  company 
records;  and 

(fl)  Where  records  are  located, 
whether  the  Service  may  have  access  to 
the  records. 

If  the  records  are  unavailable,  an 
affidavit  form  letter  stating  that  the 
alien's  employment  records  are 
unavailable  and  why  such  records  are 
imavailable  may  be  accepted  in  lieu  of 
paragraphs  (b)(4)(iv)(A)  (5)  and  (6)  of 
this  secti(HL  This  affidavit  form  letter 
shall  be  signed,  attested  to  by  the 
employer  under  penalty  of  perjury,  and 
shall  state  the  employer's  willingness  to 
come  forward  and  give  testimony  if 
requested. 

(B)  Utility  bills  (gas,  electric,  phone, 
etc.)  receipts,  or  letiers  from  companies 
showing  the  dates  during  which  the 
applicant  received  service  are 
acceptable  documentation. 

(C)  School  records  (letiers,  report 
cards,  etc.)  fiom  the  schools  that  the 
applicant  or  his  or  her  children  have 
atiended  in  the  United  States  must  show 
the  name  of  school  and  periods  of 
school  attendance. 

P)  Hospital  or  medical  records 
showing  treatment  or  hospitalization  of 
the  applicant  or  his  or  her  children  must 
show  die  name  of  the  medical  facility  or 
physician  and  the  date(s)  of  the 
treatment  or  hospitalization. 

(E)  Attestations  by  churches,  unions, 
or  odier  organizations  as  to  the 
appUcant's  residence  by  letter  which: 

[1]  Identify  appUcant  by  name; 

(2)  Are  signed  by  an  official  (whose 
tide  is  shown); 

(J)  Show  inclusive  dates  of 
membership; 

[4]  State  the  address  where  applicant 
resided  during  membership  period; 

(5)  Include  the  seal  of  the  organization 
impressed  on  the  letter  or  the  letterhead 
of  the  organization,  if  the  organization 
has  letterhead  stationery; 
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[8]  Establish  how  the  author  knows 
the  apphcant:  and 

(7)  Establish  the  origin  of  the 
information  being  attested  to. 

(F)  Additional  documents  to  support 
the  applicant's  claim  may  include: 

[1]  Money  order  receipts  for  money 
sent  into  or  out  of  the  country; 

(2)  Passport  entries; 

[3]  Birth  certificates  of  children  bom 
in  the  United  States; 

[4]  Bank  books  with  dated 
transactions; 

[S]  Letters  or  correspondence  between 
applicant  and  other  person  or 
organization: 

(0)  Social  Security  card; 

(7)  Selective  Service  card: 

(0)  Automobile  Ucense  receipts,  title, 
vehicle  registration,  etc; 

(9)  Deeds,  mortgagee,  contracts  to 
which  appUcant  has  been  a  party; 

(10)  Tax  receipts; 

111)  Insurance  polidei,  receipts,  or 
letters;  and 
[12]  Any  other  relevant  document 
(v)  Proof  of  financial  naponubility. 
An  appUcant  for  adiustment  to 
temporary  resident  status  under  this 
part  Is  subject  to  the  provisions  of 
section  212(8K15)  of  the  Act  relating  to 
exchidability  of  aliens  likely  to  become 
public  charges  unless  the  applicant 
demonstrates  a  history  of  employment 
in  the  United  States  evidencing  self- 
support  without  receipt  of  pubUc  cash 
assistance.  The  burden  of  proof  to 
demonstrate  the  inapplicability  of 
section  212(a](15)  of  the  Act  lies  with  the 
applicant  who  may  provide: 

(A)  Evidence  of  a  history  of 
employment  (i.e.,  employment  letter,  W- 
2  forms,  income  tax  returns,  etc.); 

(B)  Evidence  that  he/she  is  self- 
supporting  (i.e.,  bank  statements,  stocks, 
other  assets,  etc.);  or 

(C)  Form  M34.  AfBdavit  of  Support, 
completed  by  a  spouse  on  behalf  of  the 
applicant  and/or  children  of  the 
applicant  or  a  parent  in  behalf  of 
children  which  guarantees  complete  or 
partial  financial  support.  Acceptance  of 
the  Affidavit  of  Support  shall  be 
extended  to  other  family  members  In 
unusual  family  circumstances. 
Generally,  the  evidence  of  employment 
submitted  under  paragraph  (b)(4}(iv)(A) 
of  this  section  will  serve  to  demonstrate 
the  alien's  financial  responsibility 
during  the  documented  period(s)  of 
employment  If  the  alien's  period(a)  of 
residence  in  the  United  States  include 
significant  gaps  in  en^iloyment  or  if 
there  is  reason  to  believe  that  the  alien 
may  have  received  public  assistance 
while  employed,  the  alien  may  be 
required  to  provide  proof  that  he  or  she 
has  not  received  public  cash  assistance. 


An  applicant  for  residence  who  is  likely 
to  become  a  public  charge  will  be 
denied  adjustment 

(vi)  Buiiden  of  proof.  An  alien  applying 
for  adjustment  of  status  under  this  part 
has  the  burden  of  proving  by  a 
preponderance  of  the  evidence  that  he 
or  she  has  resided  in  the  United  States 
for  the  requisite  periods,  is  admissible  to 
the  United  States  under  the  provisions 
of  section  245A  of  the  Act  and  is 
othenvise  eligible  for  adjustment  of 
status  under  this  section.  The  inference 
to  be  drawn  from  the  docimientatioo 
provided  shall  depend  on  the  extent  of 
the  documentation,  its  credibility  and 
amenability  to  verification. 

(vii)  Evidence.  The  sufficiency  of  all 
evidence  produced  by  the  applkant  will 
be  judged  according  to  its  probative 
value  and  credibility.  To  meet  his  or  her 
burden  of  proof,  an  applicant  must 
provide  evidence  of  el^bility  apart 
from  his  or  her  own  testimony,  bo 
judging  the  probative  value  and 
credibility  of  the  evidence  submitted, 
greater  weight  will  be  given  to  the 
sobmission  of  original  documentation. 

(5)  Piling  of  application,  (i)  The 
applicatiop  must  be  filed  on  Form  1-487 
at  an  office  of  a  designated  entity  or  at  a 
Service  office  within  the  jurisdictiaa  of 
the  district  where  the  applicant  resides. 
If  the  application  is  filed  with  a 
designated  entity,  the  alien  must  have 
consented  to  having  the  designated 
entity  forward  the  application  to  the 
Service  office.  In  the  case  of 
apidicatioos  filed  at  a  Service  office,  the 
district  director  may,  at  his  or  her 
discretion: 

(A)  Require  the  applicant  to  file  the 
application  in  person;  or 

(B)  Require  tne  applicant  to  file  die 
application  by  mail:  or 

(C)  Permit  the  filing  ci  abdications 
whether  by  mail  or  in  person. 

The  appUcant  must  sppear  for  a 
personal  interview  at  the  Service  office 
as  scheduled.  If  the  applicant  ia  14  yecurs 
of  age  or  older,  the  application  must  be 
accompanied  by  a  completed  Form  FD- 
258  (AppUcant  Card). 

(ii)  At  the  time  of  the  interview, 
whenever  possible,  original  documents 
must  be  submitted  except  the  foUowing: 
Official  government  records; 
employment  or  employment-related 
reconb  maintained  by  employers,  union, 
or  coUective  bargaining  organisations; 
medical  records;  school  records 
maintained  by  a  school  or  school  board; 
or  other  records  maintained  by  a  party 
other  than  the  appUcant  Copies  of 
records  maintained  by  parties  other 
than  the  applicant  which  are  submitted 
in  evidence  must  be  certified  as  true  and 
correct  by  such  parties  and  must  bear 
their  seal  or  signature  or  the  signature 


and  title  of  persons  authorized  to  act  in 
their  behalf.  If  at  the  time  of  the 
interview  the  return  of  the  original 
document  is  desired  by  the  applicant 
the  document  must  be  accompanied  by 
notarized  copies  or  copies  certified  true 
and  correct  by  a  qualified  designated 
entity  or  by  the  alien's  representative  in 
the  format  prescribed  in  §  204.2(j)  (1)  or 
(2)  of  this  chapter.  At  the  discretion  of 
the  district  director,  original  documents, 
even  if  accompanied  by  certified  copies, 
may  be  temporarily  retained  for  forensic 
examination  by  the  Document  Analysis 
Unit  at  the  Regional  Processing  Facility 
having  jurisdiction  over  the  Service 
office  to  which  the  documents  were 
submitted. 

(iii)  A  separate  application  (1-667) 
must  be  filed  by  each  eligible  applicant. 
All  fees  required  by  S  103.7(b)(l]  of  this 
chapter  must  be  submitted  in  the  exact 
amount  in  the  form  of  a  money  order, 
cashier's  check,  or  certified  bank  check, 
made  payable  to  the  Immigration  and 
Naturalization  Service.  No  personal 
checks  or  currency  wiU  be  accepted. 
Fees  will  not  be  waived  or  refunded 
under  any  circumstances. 

(6)  Filing  date  of  application.  The  date 
the  alien  submits  a  completed 
appUcation  to  a  Service  office  or 
designated  entity  shaU  be  considered 
the  filing  date  of  the  application, 
provided  that  in  the  case  of  an 
appUcation  filed  at  a  designated  entity 
the  alien  has  consented  to  having  the 
designated  entity  forward  the 
application  to  the  Service  office  having 
jurisdiction  over  the  location  of  the 
alien's  residence.  Designated  entities 
are  required  to  forward  completed 
apphcations  to  the  appropriate  Service 
office  within  60  days  of  receipt. 

(7)  Selective  Service  registration.  At 
the  time  of  filing  an  appUcation  under 
this  section,  male  applicants  over  the 
age  of  17  and  under  the  age  of  26,  are 
required  to  be  registered  under  the 
Military  Selective  Service  Act.  An 
appUcant  shall  present  evidence  that  he 
has  previously  registered  under  that  Act 
in  the  form  of  a  letter  of 
acknowledgement  fit>m  the  Selective 
Service  System,  or  such  alien  shaU 
present  a  completed  and  signed  Form 
SSS-1  at  the  time  of  filing  Form  I-«87 
with  the  Immigration  and  NaturaUzation 
Service  or  a  designated  entity.  Form 
SSS-1  will  be  forwarded  to  the  Selective 
Service  System  by  the  Service. 

(8)  Continuous  residence,  (i)  For  the 
purpose  of  this  Act,  an  applicant  for 
temporary  residence  status  shciU  be 
regarded  as  having  resided  continuously 
in  the  United  States  it  at  dw  time  ol 
filing  of  the  appUcation: 
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(A)  No  single  absence  from  the  United 
States  has  exceeded  45  days,  and  the 
aggregate  of  all  absences  has  not 
exceeded  180  days  between  July  21. 1984. 
through  the  date  the  appUcation  for 
temporary  resident  status  is  filed,  unless 
the  aUen  can  establish  that  due  to 
emergent  reasons,  his  or  her  return  to 
the  United  States  could  not  be 
accompUshed  within  the  time  period 
aUowed; 

(B)  The  aUen  was  maintaining  a 
residence  in  the  United  States;  and 

(C)  The  alien's  departure  fit)m  the 
United  States  was  not  based  on  an  order 
of  deportation. 

(U)  An  aUen  who  has  been  absent 
bom  the  United  States  in  accordance 
with  the  Service's  advance  parole 
procedures  shaU  not  be  considered  as 
having  interrupted  his  or  her  continuous 
residence  as  required  at  the  time  of 
filing  an  appUcation  under  this  section. 

[9]  Medical  examination,  (i)  An 
appUcant  under  this  part  shall  be 
required  to  submit  to  an  examination  by 
a  designated  civil  surgeon  at  no  expense 
to  the  government  The  designated  dvil 
surgeon  shaU  report  on  tiie  foldings  of 
the  mental  and  physical  condition  of  the 
appUcant  and  the  determination  of  the 
alien's  immunization  status  on  Form  I- 
693,  "Medical  Examination  of  AUens 
Seeking  Adjustment  of  Status.  (Pub.  L 
99-603}".  Results  of  the  medical 
examination  must  be  presented  to  the 
Service  at  the  time  of  interview  and 
shaU  be  incorporated  into  the  record. 
Any  applicant  certified  under 
paragraphs  (1),  (2),  (3).  (4)  or  (5)  of 
section  212(a]  of  Uie  Act  may  appeal  to  a 
Board  of  Medical  Officers  of  the  U.S. 
Public  Health  Service  as  provided  in 
section  234  of  the  Act  and  Part  235  of 
this  chapter. 

(ii)  AU  appUcants  who  file  for 
temporary  resident  status  are  required 
to  include  the  results  of  a  serological 
test  for  the  HIV  virus  on  the  1-693.  AU 
HIV-positive  applicants  shaU  be  advised 
that  a  waiver  is  available  and  shaU  be 
provided  with  the  opportunity  to  apply 
for  a  waiver. 

(10)  Interview.  Each  appUcant 
regardless  of  age,  must  appear  at  the 
appropriate  Service  office  and  must  be 
fingerprinted  for  the  purpose  of  issuance 
of  Forms  I-668A  and  1-668.  Each 
applicant  shall  be  interviewed  by  an 
immigration  officer,  except  that  the 
interview  may  be  waived  for  a  child 
under  14  years  of  age,  or  when  it  is 
impractical  because  of  the  health  or 
advanced  age  of  the  applicant. 

(11)  Applicability  of  exclusion 
grounds,  (i)  Grounds  of  exclusion  not  to 
be  applied.  Paragraphs  (14),  (workers 
entering  without  labor  certification); 
(20),  (immigrants  not  in  possession  of  a 


vaUd  entry  document);  (21),  (visas 
issued  witiiout  compUance  with  section 
203):  (25),  (iUiterates);  and  (32) 
(graduates  of  non-accredited  medical 
schools)  of  section  212(a)  of  the  Act 
shaU  not  apply  to  appUcants  for 
temporary  resident  status. 

(u)  Waiver  of  grounds  of  exclusion. 
Except  as  provided  in  paragraph 
(b)(ll)(iii)  of  this  section,  the  Attorney 
General  may  waive  any  other  provision 
of  section  212(a)  of  the  Act  only  in  the 
case  of  individual  aUens  for 
humanitarian  purposes,  to  assure  family 
unity,  or  when  the  granting  of  such  a 
waiver  is  in  the  pubUc  interest  If  an 
aUen  is  excludable  on  grounds  which 
may  be  waived  as  set  forth  in  this 
paragraph,  he  or  she  shaU  be  advised  of 
the  procedures  for  applying  for  a  waiver 
of  grounds  of  excludability  on  Form  I- 
690.  When  an  appUcation  for  waiver  of 
grounds  of  excludabiUty  is  filed  jointly 
with  an  appUcation  for  temporary 
residence  under  this  section,  it  shaU  be 
accepted  for  processing  at  the  Service 
office.  If  an  appUcation  for  waiver  of 
grounds  of  excludabiUty  is  submitted 
after  the  alien's  preliminary  interview  at 
the  Service  office,  it  shaU  be  forwarded 
to  the  appropriate  Regional  Processing 
FaciUty.  AU  appUcations  for  waivers  of 
grounds  of  excludabiUty  must  be 
accompanied  by  the  correct  fee  in  the 
exact  amount  AU  fees  for  appUcations 
filed  in  the  United  States  must  be  in  the 
form  of  a  money  order,  cashier's  check, 
or  bank  check.  No  personal  checks  or 
currency  wiU  be  accepted.  Fees  wiU  not 
be  waived  or  refunded  under  any 
circumstances.  An  appUcation  for 
waiver  of  grounds  of  excludabiUty  under 
this  part  shall  be  approved  or  denied  by 
the  director  of  the  Regional  Processing 
FaciUty  in  whose  jurisdiction  the  alien's 
appUcation  for  adjustment  of  status  was 
filed  except  that  in  cases  involving  clear 
statutory  ineligibUity  or  fraud,  such 
appUcation  may  be  denied  by  the 
district  director  in  whose  jurisdiction  the 
appUcation  is  filed,  and  in  cases 
returned  to  a  Service  office  for  re- 
interview,  such  application  may  be 
approved  at  the  discretion  of  the  district 
director.  The  appUcant  shaU  be  notffied 
of  the  decision  and.  if  the  appUcation  is 
denied,  of  the  reason  therefore.  Appeal 
bom  an  adverse  decision  under  this  part 
may  be  taken  by  the  appUcant  on  Form 
1-694  within  30  days  after  the  service  of 
the  notice  only  to  the  Service's 
Administrative  Appeals  Unit  pursuant 
to  the  provisions  of  section  103.3(a)  of 
this  chapter. 

(iu)  Grounds  of  exclusion  that  may 
not  be  waived.  Notwithstanding  any 
other  provision  of  the  Act  the  following 
provisions  of  section  212(a)  may  not  be 


waived  by  the  Attorney  General  under 
paragraph  (b)(ll)(U)  of  this  section: 

(A)  Paragraphs  (9)  and  (10) 
(criminals); 

(B)  Paragraph  (23)  (narcotics)  except 
for  a  single  offense  of  simple  possession 
of  thirty  grams  or  less  of  marijuana: 

(C)  Paragraphs  (27)  (prejudicial  to  the 
pubUc  interest),  (28)  (communist),  and 
(29)  (subversive); 

(D)  Paragraph  (33)  (participated  in 
Nazi  persecution). 

(iv)  Determination  of  "Likely  to 
become  a  public  charge"  and  the  special 
rule.  (A)  F^or  to  use  of  the  specicd  rule 
for  determination  of  pubUc  charge,  an 
aUen  must  first  be  determined  to  be 
excludable  under  section  212(a)(15)  of 
the  Act  If  the  appUcant  is  determined  to 
be  "likely  to  become  a  pubUc  charge." 
he  or  she  may  stiU  be  admissible  under 
the  terms  of  tiie  Special  Rule. 

(B)  In  determining  whether  an  aUen  is 
"likely  to  become  a  pubUc  charge," 
financial  responsibility  of  the  aUen  is  to 
be  estabUshed  by  examining  the  totaUty 
of  the  aUen's  drcnmstances  at  the  time 
of  his  or  her  appUcation  for  legalization. 
The  existence  or  absence  of  a  particular 
factor  should  never  be  the  sole  criterion 
for  determining  if  an  aUen  is  likely  to 
become  a  pubUc  charge.  The 
determination  of  financial  responsibiUty 
should  be  a  prospective  evaluation 
based  on  the  aUen's  age,  health,  income 
and  vocation. 

(C)  An  aUen  who  has  a  consistent 
employment  history  which  shows  the 
ability  to  support  himself  or  herself  and 
his  or  her  family,  even  though  his  or  her 
income  may  be  below  the  poverty  level, 
may  be  admissible  under  this  section. 
The  aUen's  employment  history  need  not 
be  continuous  in  that  it  is  uninterrupted. 
It  should  be  continuous  in  the  sense  that 
the  aUen  shaU  be  regulariy  attached  to 
the  woridorce.  has  an  income  over  a 
substantial  period  of  the  appUcable 
time,  and  has  demonstrated  the  capacity 
to  e.xist  on  his  or  her  income  and 
maintain  his  or  her  family  without 
recourse  to  pubUc  cash  assistance.  The 
Special  Rule  is  prospective  in  that  the 
Service  shaU  determine,  based  on  the 
aUen's  history,  whether  he  or  she  is 
likely  to  become  a  public  charge.  Past 
acceptance  of  public  cash  assistance 
within  a  history  of  consistent 
employment  wiU  enter  into  this  decision. 
The  weight  given  in  considering 
appUcabiUty  of  the  pubUc  charge 
provisions  wiU  depend  on  many  factors, 
but  the  length  of  time  an  appUcant  has 
received  pubUc  cash  assistance  wiU 
constitute  a  significant  factor.  It  is  not 
necessary  to  file  a  waiver  in  order  to 
apply  the  Special  Rule  for  Determination 

■  of  PubUc  Charge. 
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(v)  Public  assistance  and  criminal 
history  verification.  Declarations  by  an 
applicant  that  he  or  she  has  not  been  the 
recipient  of  public  cash  assistance  and/ 
or  has  not  had  a  criminal  record  are 
subfect  to  a  verification  of  facts  by  the 
Service.  The  applicant  must  agree  to 
fully  cooperate  in  the  verification 
process.  Failure  to  assist  the  Service  in 
verifying  information  necessary  for  the 
adjudication  of  the  application  may 
result  in  a  denial  of  the  application. 

(12)  Continuous  physical  presence 
since  December  22. 1987.  (i)  An  alien 
applying  for  adjustment  to  temporary 
resident  status  must  establish  that  he  or 
she  has  been  continuously  physically 
present  in  the  United  States  since 
December  22, 1987.  Aliens  who  were 
outside  of  the  United  States  on  the  date 
of  enactment  or  departed  the  United 
States  after  enactment  may  apply  for 
legalization  if  they  reentered  prior  to 
March  21. 1988.  and  meet  the  continuous 
residence  requirements  and  are 
otherwise  eligible  for  legalization. 

(ii)  A  brief,  casual  and  innocent 
absence  means  a  departure  authorized 
by  the  Service  (advance  parole] 
subsequent  to  March  21, 1988.  of  not 
more  than  thirty  (30)  days  for  legitimate 
emergency  or  humanitarian  purposes 
unless  a  further  period  of  authorized 
departure  has  been  granted  in  the 
discretion  of  the  district  director  or  a 
departure  was  beyond  the  alien's 
control. 

(13)  Departure,  (i)  During  the  time 
period  firom  the  date  that  an  alien's 
application  establishing  prima  fade 
eligibility  for  temporary  resident  status 
is  reviewed  at  a  Service  office  and  the 
date  status  as  a  temporary  resident  is 
granted,  the  alien  applicant  can  be 
readmitted  to  the  United  States 
provided  his  or  her  departure  was 
authorized  under  the  Service's  advance 
parole  provisions  contained  in  1 212.5(e) 
of  this  chapter. 

(ii)  An  atien  whose  application  for 
temporary  resident  status  has  been 
approved  may  be  admitted  to  the  United 
States  upon  return  as  a  returning 
temporary  resident  provided  he  or  she: 

(A)  Is  not  under  deportation 
proceedings,  such  proceedings  having 
been  instituted  subsequent  to  the 
approval  of  temporary  resident  status.  A 
temporary  resident  alien  will  not  be 
considered  deported  if  that  alien  departs 
the  United  States  while  under  an 
outstanding  order  of  deportation  issued 
prior  to  the  approval  of  temporary 
resident  status: 

(B)  Has  not  been  absent  from  the 
United  States  for  more  than  30  days  on 
the  date  application  for  admission  is 
made; 


(C)  Has  not  been  absent  from  the 
United  States  for  an  aggregate  period  of 
more  than  90  days  since  the  date  the 
alien  was  granted  lawful  temporary 
resident  status; 

(D)  PresenU  Form  1-688; 

(E)  Presents  himself  or  herself  for 
inspection;  and 

(F)  Is  otherwise  admissible. 

(iii)  The  periods  of  time  in  paragraphs 
(b)(13)(ii)  (B)  and  (C)  of  this  section  may 
be  waived  at  the  discretion  of  the 
Attorney  General  in  cases  where  the 
absence  from  the  United  States  was  due 
merely  to  a  brief  and  casual  trip  abroad 
due  to  emergent  or  extenuating 
circumstances  beyond  the  alien's 
control. 

(14)  Employment  and  travel 
authorization. — (i)  General. 
Authorization  for  employment  and 
travel  abroad  for  temporary  resident 
status  applicants  under  this  section  may 
be  granted  only  by  a  Service  office.  INS 
district  directors  will  determine  the 
Service  location  for  the  completion  of 
processing  travel  dociunentation.  In  the 
case  of  an  application  which  has  been 
filed  with  a  designated  entity, 
employment  authorization  may  be 
granted  by  the  Service  only  after  the 
application  has  been  properiy  received 
at  the  Service  office. 

(ii)  Employment  and  travel 
authorization  prior  to  the  granting  of 
temporary  resident  status.  (A) 
Permission  to  travel  abroad  and  accept 
employment  may  be  granted  to  the 
applicant  after  an  interview  has  been 
conducted  in  connection  with  an 
application  establishing  prima  facie 
eligibility  for  temporary  resident  status. 
Permission  to  travel  abroad  may  be 
granted  in  emergent  circumstances  in 
accordance  with  the  Service's  advance 
parole  provisions  contained  in  9  212.5(e) 
of  this  chapter  after  an  interview  has 
been  conducted  in  connection  with  an 
application  establishing  prima  facie 
eligibiUty  for  temporary  resident  status. 

^)  If  an  appointment  cannot  be 
scheduled  within  30  days,  authorization 
to  accept  employment  will  be  granted, 
valid  until  the  scheduled  appointment 
date.  The  appointment  letter  will  be 
endorsed  with  the  temporary 
employment  authorizaticm.  Form  I-688A, 
Emiiloyment  Authorization,  will  be 
given  to  the  applicant  after  an  interview 
has  been  completed  by  an  immigration 
officer  unless  a  formal  denial  is  issued 
by  a  Service  office.  This  temporary 
employment  authorization  will  be 
restricted  to  six-months  duration, 
pending  final  determination  on  the 
application  for  temporary  resident 
status. 

(iii)  Employment  and  travel 
authorization  upon  grant  of  temporary 


resident  status.  Upon  grant  of  an 
application  for  adjustment  to  temporary 
resident  status  by  a  Regional  Processing 
Facility,  the  processing  facility  will 
forward  a  notice  of  approval  to  the  alien 
at  his  or  her  last  known  address,  or  to 
his  or  her  legal  representative.  The  alien 
will  be  required  to  return  to  the  Service 
office  where  the  application  was 
initially  received,  surrender  the  I-688A 
previously  issued,  and  obtain  Form  I- 
688,  Temporary  Resident  Card, 
authorizing  emplojrment  and  travel 
abroad. 

(iv)  Revocation  of  employment 
authorization  upon  denial  of  temporary 
resident  status.  Upon  denial  of  an 
application  for  adjustment  to  temporary 
resident  status,  the  alien  will  be  notified 
that  if  a  timely  appeal  is  not  submitted, 
employment  authorization  shall  be 
automatically  revoked  on  the  final  day 
of  the  appeal  period.  An  applicant 
whose  appeal  period  has  ended  is  no 
longer  considered  to  be  an  Eligible 
Legalized  Alien  for  the  purposes  of  the 
administration  of  State  Legalization 
Impact  Assistance  Grants  (SUAG) 
funding. 

(15)  Decision.  The  applicant  shall  be 
notified  in  writing  of  the  decision.  If  the 
application  is  denied,  the  reason(s)  for 
the  decision  shall  be  provided  to  the 
applicant.  An  appeal  fi*om  an  adverse 
decision  under  this  part  may  be  taken 
by  the  applicant  on  Form  1-694. 

(16)  Appeal  process.  An  adverse 
decision  under  this  part  may  be 
appealed  to  the  Associate 
Commissioner.  Examinations 
(Administrative  Appeals  Unit),  the 
appellate  authority  designated  in 

9  103.1(f)(2).  Any  appeal  shall  be 
submitted  to  the  Regional  Processing 
Facility  (RI^  with  tiie  required  fee 
within  30  days  after  service  of  the 
Notice  of  Denial  in  accordance  with  the 
procedures  of  9  103.3(a)  of  this  chapter. 
An  appeal  received  after  the  30-day 
period  will  not  be  accepted.  The  30-day 
period  for  submission  of  an  appeal 
begins  three  days  after  the  Notice  of 
Denial  is  mailed  as  provided  in 
9  103.5a(b)  of  this  Act  If  a  review  of  the 
Record  of  Proceeding  (ROP)  is  requested 
by  the  alien  or  his  or  her  legal 
representative  and  an  appeal  has  been 
properly  filed,  an  additional  30  days  will 
be  allowed  for  this  review  beginning  at 
the  time  the  ROP  is  mailed.  A  brief  may 
be  submitted  with  the  appeal  form  or 
submitted  up  to  30  calendar  days  from 
the  date  of  receipt  of  the  appeal  form  at 
the  RPF.  Briefs  filed  after  submission  of 
the  appeal  should  be  mailed  directly  to 
the  RJPF.  For  good  cause  shown,  the  time 
within  which  a  brief  supporting  an 
appeal  may  be  submitted  may  be 
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extended  by  the  Director  of  the  Regional 
Processing  Facility. 

(17)  Motions.  The  Regional  Processing 
Facility  director  may  sua  sponte  reopen 
and  reconsider  any  adverse  decision. 
When  an  appeal  to  the  Associate 
Commissioner.  Examinations 
(Administrative  Appeals  Unit)  has  been 
filed,  the  INS  director  of  the  Regional 
Processing  Facility  may  issue  a  new 
decision  granting  the  benefit  which  has 
been  requested.  TTie  director's  new 
decision  must  be  served  on  the 
appealing  party  within  45  days  of 
receipt  of  any  briefs  and/or  new 
evidence,  or  upon  expiration  of  the  time 
allowed  for  the  submission  of  any  briefs. 
Motions  to  reopen  a  proceeding  or 
reconsider  a  decision  shall  not  be 
considered  under  this  part. 

(18)  Certifications.  The  Regional 
Processing  Facility  director  may,  in 
accordance  with  9  103.4  of  this  chapter, 
certify  a  decision  to  the  Associate 
Commissioner,  Examinations 
(Administrative  Appeals  Unit)  when  the 
case  Involves  an  unusually  complex  or 
novel  question  of  law  or  fact.  The 
decision  on  an  appealed  case 
subsequently  remanded  to  the  Regional 
Processing  Facility  director  will  be 
certified  to  the  Administrative  Appeals 
Unit. 

(19)  Date  of  adjustment  to  temporary 
residence.  The  status  of  an  alien  whose 
application  for  temporary  resident 
status  is  approved  shall  be  adjusted  to 
that  of  a  lawful  temporary  resident  as  of 
the  date  indicated  on  the  application  fee 
receipt  issued  at  the  Service  office. 

(20)  Termination  of  temporary 
resident  status. — (i)  Termination  of 
temporary  resident  status  (General). 
The  status  of  an  alien  lawfidly  admitted 
for  temporary  residence  under  9  245a.4 
of  this  part  may  be  terminated  at  any 
time.  It  is  not  necessary  that  a  final 
order  of  deportation  be  entered  in  order 
to  terminate  temporary  resident  status. 
The  temporary  resident  status  may  be 
terminated  upon  the  occurrence  of  any 
of  the  following: 

(A)  it  is  determined  that  the  alien  was 
ineligible  for  temporary  residence  under 
9  245a.4  of  this  part; 

(B)  The  alien  commits  an  act  which 
renders  him  or  her  inadmissible  as  an 
immigrant  urdess  a  waiver  is  obtained, 
as  provided  in  this  part; 

(C)  The  alien  is  convicted  of  any 
felony,  or  dvee  or  more  misdemeanors; 

(D)  The  alien  fails  to  file  for 
adjustment  of  status  from  temporary 
resident  to  permanent  resident  within  31 
months  of  the  date  he  or  she  was 
granted  status  as  a  temporary  resident. 

(ii)  Procedure.  Termination  of  an 
alien's  status  will  be  made  only  on 
notice  to  the  alien  sent  by  certified  mail 


directed  to  his  or  her  last  known 
address,  and,  if  applicable,  to  his  or  her 
representative.  The  alien  must  be  given 
an  opportunity  to  offer  evidence  in 
opposition  to  the  grounds  alleged  for 
termination  of  his  or  her  status. 
Evidence  in  opposition  must  be 
submitted  within  30  days  afier  the 
service  of  the  Notice  of  Intent  to 
Terminate.  If  the  alien's  status  is 
terminated,  the  director  of  the  Regional 
Processing  Facility  shall  notify  the  alien 
of  the  decision  and  the  reason  for  the 
termination,  and  further  notify  the  aUen 
that  any  Service  Form  issued  to  the 
alien  authorizing  employment  and/or 
travel  abroad,  or  any  Form  1-688, 
Temporary  Resident  Card  previously 
issued  to  the  alien  will  be  declared  void 
by  the  director  of  the  Regional 
Processing  Facility  within  30  days  if  .lo 
appeal  of  the  termination  decision  is 
filed  within  that  period.  The  alien  may 
appeal  the  decision  to  the  Associate 
Commissioner,  Examinations 
(Administrative  Appeals  Unit).  Any 
appeal  along  with  the  required  fee,  shall 
be  filed  with  the  Regional  Processing 
Facility  within  30  days  after  die  service 
of  the  notice  of  termination.  If  no  appeal 
is  filed  within  that  period,  the  official 
Service  dociunent  shall  be  deemed  void, 
and  must  be  surrendered  without  delay 
to  an  immigration  officer  or  to  the 
issuing  office  of  the  Service. 

(iii)  Termination  not  construed  as 
rescission  under  section  246.  For  the 
purposes  of  this  part  the  phrase 
"termination  of  status"  of  an  alien 
granted  lawful  temporary  residence 
under  this  section  shall  not  be  construed 
to  necessitate  a  rescission  of  status  as 
described  in  section  246  of  the  Act.  and 
the  proceedings  required  by  the 
regulations  issued  thereunder  shall  not 
apply. 

(iv)  Return  to  unlawful  status  after 
termination.  Termination  of  the  status  of 
any  alien  previously  adjusted  to  lawful 
temporary  residence  shall  act  to  return 
such  alien  to  the  status  held  prior  to  the 
adjustment,  and  render  him  or  her 
amenable  to  exclusion  or  deportation 
proceedings  under  sections  238  or  242  of 
the  Act,  as  appropriate. 

(21)  Ineligibility  for  immigration 
benefits.  An  alien  whose  status  is 
adjusted  to  that  of  a  lawful  temporary 
resident  tmder  9  ii45a.4  of  this  part  is  not 
entitled  to  submit  a  petition  pursuant  to 
section  203(a)(2).  nor  is  such  alien 
entitied  to  any  other  benefit  or 
consideration  accorded  under  the  Act  to 
aliens  lawfully  admitted  for  permanent 
residence. 

(22)  Declaration  of  intending  citizen. 
An  alien  who  has  been  granted  the 
status  of  temporary  resident  under 

9  245a.4  of  this  part  may  assert  a  claim 


of  discrimination  on  the  basis  of 
citizenship  status  under  section  274B  of 
die  Act  only  if  he  or  she  has  previously 
filed  Form  1-772  (Declaration  of 
Intendmg  Citizen)  after  being  granted 
such  status.  The  Declaration  of 
Intending  Citizen  is  not  required  as  a 
basis  for  filing  a  petition  for 
naturalization;  nor  shall  it  be  regarded 
as  a  right  to  United  States  citizenship; 
nor  shall  it  be  regarded  as  evidence  of  a 
person's  status  as  a  resident. 

(23)  Limitation  on  access  to 
information  and  confidentiality,  (i)  No 
person  other  than  a  sworn  officer  or 
employee  of  the  Department  of  Justice  or 
bureau  or  agency  thereof,  will  be 
permitted  to  examine  individual 
applications.  For  purposes  of  this  part, 
any  individual  employed  under  contract 
by  the  Service  to  work  in  connection 
with  the  Legalization  Program  shall  be 
considered  an  "employee  of  the 
Department  of  Justice  or  bureau  or 
agency  thereof." 

(ii)  No  information  furnished  pursuant 
to  an  application  for  temporary  or 
permanent  resident  status  under  this 
section  shall  be  used  for  any  purpose 
except: 

(A)  To  make  a  determination  on  the 
appUcation;  or, 

(B)  for  the  enforcement  of  die 
provisions  encompassed  in  section 
245A(c)(6)  of  the  Act  except  as  provided 
in  paragraph  (b)(23)(iil)  of  this  section. 

(iii)  If  a  determination  is  made  by  the 
Service  that  the  alien  has,  in  connection 
with  his  or  her  application,  engaged  in 
fraud  or  willful  misrepresentation  or 
concealment  of  a  material  fact 
knowingly  provided  a  false  writing  or 
document  in  making  his  or  her 
application,  knowingly  made  a  false 
statement  or  representation,  or  engaged 
in  any  other  activity  prohibited  by 
section  245A(c)(6)  of  die  Act  die  Service 
shall  refer  the  matter  to  the  United 
States  Attorney  for  prosecution  of  the 
alien  or  of  any  person  who  created  or 
supplied  a  false  writing  or  document  for 
use  in  an  application  for  adjustment  of 
status  under  this  part. 

(iv)  Information  contained  in  granted 
legalization  files  may  be  used  by  the 
Service  at  a  later  date  to  make  a 
decision  on  an  Immigrant  visa  petition 
(or  otiier  status  petition)  filed  by  the 
applicant  under  section  204(a),  or  for 
naturalization  applications  submitted  by 
the  apphcant. 

(c)  Application  for  adjustment  from 
temporary  to  permanent  resident 
status. — (1)  Application  period  for 
permanent  residence.  An  alien  who  has 
resided  in  die  United  States  for  a  period 
of  18  months  after  the  granting  of 
temporary  resident  status  may  make 
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application  for  permanent  resident 
status  during  the  12-month  period 
beginning  on  the  day  after  the  requisite 
18  months  of  temporary  residence  has 
been  completed.  Applications  for  lawful 
permanent  residence  will  be  accepted  at 
Service  offices  beginning  on  September 
21. 1969. 

(2)  The  provisions  of§245a.3  of  this 
part.  The  provisions  of  this  part  shall  be 
applied  to  aliens  adjusting  to  permanent 
residence  under  this  part 

Dated:  January  18, 1980. 
Ricfaard  B.  hkxtoB. 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalisation  Service. 
[FR  Doc  8»-3229  Piled  2-10-88;  8:45  am] 

SUMO  COOK  441^10-11 


SMAU  BUSINESS  ADMINISTRATION 
13CFR  Part  101 

DatsgaHon  of  Authority  To  Conduct 
Program  Actlvltlos  In  FMdOfflcos; 


AOENCV:  Small  Business  Administration. 
ACnoN:  Hnal  rule. 


:  This  final  rule  revises  13  CFR 
Part  101.  i  101.3-2.  Part  IV.  Section  A- 
2e.(4),  to  provide  a  delegation  of 
authority  to  supervisory  loan  specialists 
in  the  commercial  loan  servicing  center. 
No  delegation  exists  because  creation  of 
the  servicing  center  was  just  approved 
in  September  198& 

IFFIcnvt  DATC  February  13, 1989. 

TOR  nmTNIII  MFOmiATION  CWtTACT: 

Fred  Hanus,  Office  of  Portfolio 
Management,  Small  Business 
Administration,  1441  L  Street  NW., 
Washington.  DC  20416,  telephone  (202) 
653-7479. 

WJ^masCNTAiiY  mtoiimaticn:  Part  101 
consists  of  rules  relating  to  the  Agency's 
organization,  management  and 
procedures;  therefore,  notice  of 
proposed  rulemaking,  public 
participation  and  reviews  under 
Executive  Order  12291  or  the  Regulatory 
Flexibility  Act,  5  U.S.C.  501.  et  aeq.,  are 
not  required  and  this  amendment  is 
adopted  without  resort  to  those 
procedures.  This  final  rule  does  not 
contain  recordkeeping  requirements 
subject  to  the  Paperworii  Reduction  Act. 
44  U.S.C.  Chapter  35. 

list  of  Subjects  in  13  CFR  Part  101 

Authority  delegations  (Government 
agencies).  Administrative  practice  and 
procedure.  Organization  and  hinctions 
(Government  agencies). 


PART  101— (AMENDED] 

1.  The  authority  citations  for  13  CFR 
Part  101  continues  to  read  as  follows: 

Authoilly:  Sees.  4  and  S,  Pub.  L  85-536, 72 
Stat.  384  and  385  (15  U.S.C.  633  and  634.  as 
amended);  Sec.  308.  Pub.  L  85-669, 72  Stat. 
864  (15  U.S.C.  687.  as  amended):  Sec.  5(b)(ll), 
Pub.  L  93-386  and  5  U.S.C  552. 

i101>-2    (Amended! 

In  13  CFR  101.3-2.  Part  IV.  SecUon  A- 
2e.(4)  is  revised  to  read  as  follows: 


of  eulfiortty  to 

■  II 111   111  ■  ■   1^  *■-■-*  -  an ■  ■  ■ 

■cnvmaemiNia  omces. 


§  101.3-2 
conduct  program 


Part  IV— Portfolio  Management  (PM) 
Program 

Section  A  *  *  * 
2.  *  *  * 
0.  •  *  * 

(4)  Supervisory  loan  specialist,  disaster 
home  loan  servicing  centers  and  commercial 
loan  servicing  centers. 


Date:  January  6  1986. 
James  Abdnor, 
Administrator. 

[FR  Doc  86-3322  Filed  2-16-86, 8:45  am] 
SMjjNQ  cooc  sea»-ei-H 


DEPARTMENT  OF  TRANSPORTATION 

Fodoral  Aviation  AdmMstration 

14  CFR  Part  39 

[Dodiet  Na  It-ASW-sa;  AmdL  3a-«1311 

Airworthinaaa  Dkactivoa:  saioraky 
Aircraft  Modal  S-61N  and  S-61NM 
HaUcoptera 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  periodic  inspections  for  cracks 
in  the  main  landing  gear  (large  sponson) 
truss  assemblies;  a  one-time  hardness 
test  of  the  butt-welded  lug  of  sponson 
truss  components  to  determine  if  the 
hardness  is  %vithin  an  approved  range; 
and  replacement  of  the  components,  as 
necessary  on  Sikorsky  Model  S-61N  and 
S-61NM  series  helicopters.  This  AD  is 
needed  to  prevent  failure  of  certain 
sponson  truss  tubes  which  could  result 
in  collapse  of  the  landing  gear  and 
possible  loss  of  the  helicopter. 
DATi:  Effective  Date:  February  24, 1989. 
Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADORcaaca:  The  applicable  service 
bulletin  may  be  obtained  from  Sikorsky 


Aircraft.  600  Main  Street.  Stratford. 
Connecticut  06601-1381,  or  may  be 
examined  in  the  Regional  Rules  Docket, 
Office  of  the  Assistant  Chief  Counsel, 
FAA.  4400  Blue  Mound  Road.  Bldg.  sa 
Room  158.  Fort  Worth,  Texas. 

TOR  niRTNER  INTORMATION  CONTACT: 

Richard  B.  Noll,  Boston  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA.  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803,  telephone  (617) 
273-7111. 

aUPPLCMaNTARV  INTORMATION:  The  FAA 

has  determined  that  Sikorsky  Aircraft 
Model  S-61N  and  S-OlNM  helicopters 
equipped  with  sponson  truss  tube 
assemblies  need  mandatory  inspections 
for  possible  fatigue  cracks  and  more 
frequent  inspections  or  replacement  of 
certain  truss  components  which  have 
butt-welded  lugs  with  improper 
hardness.  Failure  of  a  sponson  truss 
assembly  due  to  a  fatigue  crack  or 
improper  hardness  of  a  lug  could  result 
in  collapse  of  the  landing  gear  and 
possible  loss  of  the  helicopter. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  design,  an  AD  is  being  issued 
which  requires  a  one-time  inspection  for 
proper  hardness  of  components  with 
butt-welded  lugs  and  replacement  of 
certain  of  those  low  hardness 
components  before  further  flight  on 
Sikorsky  Model  &-61N  and  S-61NM 
series  helicopters.  Those  components 
with  hardness  values  within  certain 
specified  ranges  must  be  removed  from 
service  not  later  than  June  30, 1989.  In 
addition,  an  initial  and  repetitive 
inspection  is  required  on  other  truss 
components  for  fatigue  cracks  as 
prescribed  in  the  AD.  FAA  approval  of 
the  inspection  intervals  for  the  truss 
components  described  in  the  AD  is 
based  on  a  fatigue  analysis  and  safety 
considerations. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days  from  publication. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varioun  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 


J 
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to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regnlaticm 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
acticm  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  from  the  Regional 
Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

AdoptiOB  of  the  AnMBUUMUt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-AIRVIK)RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U&C  16e(g]  (Revised  Pub.  L  97-448. 
January  12. 1983).  and  14  CFR  11 J0. 

$39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

S&oraky  Aircraft:  Applies  to  Model  S-61N 
and  S-61NM  behcopters  certificated  in 
any  category.  (AD  Dodiet  No.  86-ASW- 
56). 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  preclude  possible  fracture  of  the 
sponson  truss  assembly  components, 
accomplish  the  following: 

(a)  Withm  the  next  SO  hours'  time  in  service 
after  the  effective  date  of  this  AD.  conduct  a 
hardness  test  of  each  butt-welded  lug  of 
spooson  tnisa  tube  assemblies,  part  numl)ers 
(P/N)  S612S-^lZ12-4,  aft  lower  truss  tube 
assembly— left  side:  S6125-51212--5.  aft  lower 
truss  tube  assembly— right  side:  S6125-51214- 
3.  forward  upp^-  truss  tube  assembly — left 
and  right  side;  and  S6125-51214-4,  aft  upper 
truss  tube  aasembly — left  and  right  side,  as 
follows: 

(1)  Remove  paint  from  lugs  using  a  clean 
dodi  dampened  with  suitable  paint  remover 
sud!  as  Kelite  L-46,  Richardson  Chemical 
Company.  Dubois  R-2633,  Dubois  Chemical 
Conqumy,  or  FAA-approved  equivalent 

(2)  Rinse  logs  with  frerii  water  and  wipe 
dry. 

(3)  Using  a  portable  calibrated  Rockwell 
hardness  tester  such  as  Wilson  Model  M-51, 
or  FAA-approved  equivalent  conduct  a 
hardness  test  on  any  exposed  area  of  the  lug 
that  is  inboard  of  the  edge  and  away  from  the 
weld,  using  the  Rockwell  C-scale.  Repeat  the 
test  three  times.  Maintain  a  distance  of  at 
least  three  penetration  diameteta  between 
tester  indentations. 

Not&— Removal  of  the  truss  component 
from  the  helicopter  for  the  hardness  test  is 


not  required;  however,  removal  is 
recommended  to  improve  consistency  of 
hardness  readings  obtained. 

(4]  If  the  variation  of  hardness  readings 
exceeds  a  three-point  spread  on  the  Rockwell 
C-scale,  repeat  the  test  until  any  three 
readings  have  a  variation  within  a  three-poin* 
spread. 

(5)  Determine  the  average  of  these  three 
readings  and  mark  the  average  value  of  three 
Rockwell  C-scale  hardneM  readings  on  the 
welded  lug  to  indicate  the  test  has  been  done. 
Use  a  vibro-peen  pencil  or  equivalent  FAA- 
approved  marking  method. 

(61  Dispose  of  the  components  as  follows: 

(i)  If  the  lug  average  hardness  is  less  than 
Rockwell  C34.  replace  the  component  tvith  a 
serviceable  part  before  further  flight 

(ii)  If  the  lug  average  hardness  is  in  the 
proper  range,  Rockwell  C30  to  C43,  the 
component  is  serviceable  provided  the 
component  is  inspected  for  cracks  in 
accordance  with  the  requirements  of 
paragraph  (b)  of  this  AD. 

(iii)  If  the  lug  average  hardness  is  a  range 
of  Rockwell  CM  to  less  than  C39  or  above 
C43,  the  part  is  serviceable  provided  the 
componait  is  in^>ected  for  cracks  as 
prescril>ed  in  paragraphs  (b)  (1)  through  (9)  of 
this  AD  at  intervals  not  to  exceed  500 
landings  and  removed  from  service  not  later 
than  (one  36, 1986. 

(7)  Repaint  cleared  areas  with  primer 
coating  and  paint  and  reinstaU  jacking  pad  if 
renooved  for  lug  inspection. 

Nota^-Sikoraky  Aircraft  Alert  Service 
Bulletin  No.  B1B25-15.  Part  DA.  pertains  to 
the  hardness  test  required  by  this  AD. 

(b)  Within  the  next  50  hours'  times  in 
service  after  the  effective  date  of  this  AD. 
and  thereafter  at  intervals  not  to  exceed 
those  landing  intervals  stated  in  Table  1. 
inspect  the  sponson  truss  tube  assemblies  for 
cracks  in  the  locations  noted  in  the  table  as 
follows: 


Table  1  .—Inspection  Schedule  and  Areas 

c 


Number  of 

Inspaciion  locations 

SOO     

88126-61212-1.  61250-51233-041 

S612S-51212-4.  -5.  S612S-S1214-3.  -4. 
61250-61233-042.      -043.      612S0- 
S1236-041.  -042. 

S612S-51213-1.  -041 

W)oard  A  oMMtoasd  M>a  >j  Siliim  wikSs  and  cteiHs. 

Two  wektod  iMMufaclunnQ  holaa. 

Inhoard  &  outboard  tub*4o-8eing  weUs.                                                                            '^ 

Two  welded  manufadunno  holes. 

Inboard  tuba-to-fittim  weld.                  ^- 

2S00 

81250-51234-041 

88126-6132-4.-5, 

S61 25-51 21 4-3,  -4 

81250-61239-042.  -043.        ._  - 

Outtx>«d  dewis. 

Welded  manufacturing  hote. 

lnt)oafd  ti4w-lo^bng  weld. 

li«4»«Ulno  wald. 

LugtalaL 
Lug  hote. 

Clevis  and  lug  hola. 

61250-51235-041. -042._. „. 

61250-51234-041 ..._ 

(1)  Raise  the  helicopter  using  jacks  to 
unload  the  trusses. 

Note. — slacking  is  described  in  Sikorsky 
Maintenance  Manual,  SA  4045-60.  Section 
7-2-a 


(2)  Remove  the  left  and  right  upper  and 
lower  truss  tube  assemblies,  and  diagonal 
brace  assemblies  from  the  helicopter 
sponsons. 


Nol&i— Spoosoo  removal  is  deaaibed  in 
Sikorsky  Maintenance  Manual  SA  4045-8a 
Section  32-10-1. 

(3)  Remove  paint  from  lugs,  fittings,  and 
welded  manufacturing  holes  indicated  in 
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Table  1  using  a  dean  cloth  dampened  with 
■uitable  paint  remover  (ref.  paragraph  (aKl)). 
or  PAA-approved  equivalent.  Rinse  with 
fresh  water  and  dry. 

(4)  Inspect  the  cleaned  areas  identified  in 
Table  1,  using  a  fluorescent  penetrant  or 
equivalent  inspection  method. 

(5)  If  cracks  are  found,  replace  the 
component  with  a  serviceable  part  prior  to 
further  flight. 

(6)  If  no  cracks  are  found,  repaint  cleared 
areas  with  suitable  primer  coating  and  painL 

(7)  Reassemble  and  install  the  sponson. 

(8)  Seal  pockets.  Joints,  rivets,  bolts,  nuts, 
and  inspection  holes  of  all  tube  and  brace 
assemblies  with  brush-type  sealing 
compound  such  as  PR-144a  Class  A. 
Products  Research  and  Chemical 
Corporation,  or  Pro-Seal  S9a  Class  A.  Essex 
Chemical  Co.,  or  PAA-approved  equivalent, 
after  reassembly  of  landing  gear. 

(9)  Remove  iacks. 

Note.— Sikorsky  Alert  Service  Bulletin  No. 
61B25-15.  Part  in  A  (3).  (4).  (6),  (7).  (8).  and  (9) 
pertains  to  the  inspections  required  by  this 
AD. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  schedule  which 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  &igine  and 
Propeller  Directorate,  Aircraft  Certification 
Service.  FAA.  12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803, 
telephone  (617)  273-7118.  Substantiating  data 
compiled  by  an  owner  or  operator  must  be 
submitted  through  the  cognizant  FAA 
aviation  safety  inspector  to  support  and 
recommend  the  request  for  compliance  time 
adjustment. 

This  amendment  becomes  effective 
February  24, 1968. 

Issued  in  Fort  Worth,  Texas,  on  January  2a 
1960. 


L.B. 

Manager.  Rotorcroft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  89-3282  Filed  2-10-80;  8:45  am] 
MLIMQ  COM  4SW-13-4I 


14CFRPartM 

(Dodnl  No.  M-ANE-S9;  Amdt  39-8109] 

Akwofthin— Otfctiv— ;  Fact 
Aaroapao*  Products,  Ca  (Marval 
SctMbtor)  Carburators 

AOmcv:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


t:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Facet  Aerospace  Products, 
Co.  (hereinafter  called  "Facet") 
carburetor  models  MA-4-6,  MA-5,  and 
MA-OAA  manufactured  after  April  1984. 
This  AD  requires  replacement  of  the  air 
metering  stop  pin,  P/N  62-228.  within 
the  next  200  hours  time  in  service,  or 
when  the  carbiuretor  is  removed  from 
the  engine,  whichever  occurs  first,  in 


accordance  with  Facet  Service  Bulletin 
(SB)  Al-88.  dated  August  19e&  Also,  a 
typographical  error  involving  a  serial 
number,  which  appeared  in  the  NTOM, 
has  been  corrected. 

This  AD  is  needed  to  prevent  a 
potential  risk  to  the  safety  of  flight,  due 
to  the  possibility  of  the  engine  throttle 
becoming  Jammed  inside  the  carburetor 
if  the  air  metering  stop  pin  becomes 
loose. 
DATI:  Effective— March  8, 1969. 

Compliance— A»  required  in  the  body 
of  the  AD. 

Incorporation  by  Reference— 
Approved  by  the  Director  of  the  Federal 
Register  as  of  March  8. 1989. 
AD0WW9W;  The  applicable  Facet  SB 
may  be  obtained  from  Facet  Aerospace 
Producto.  Co..  1048  bidustrial  Park  Road. 
Bristol  Virginia  24201. 

A  copy  of  the  SB  is  contained  in  Rules 
Docket  No.  88-ANE-3g,  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  New  England 
Region.  12  New  England  Executive  Park. 
Burlington.  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8.-00  ajn.  and  4:30  p.m..  Monday  through 
Friday,  except  federal  holidays. 
RM  niRTHCII  MFOmUTKMi  CONTACT. 

Pat  Perrotta,  Propulsion  Branch,  ANE- 
174.  New  York  Aircraft  Certification 
Office.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service.  Federal 
Aviation  Administration.  181  South 
Franklin  Avenue,  Room  202,  Valley 
Stream.  New  York  11581;  telephone  (516) 
791-7421. 

wu^njammmn  mmmumotc  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  adopt  a  new  AD 
requiring  replacement  of  the  air 
metering  stop  pin.  P/N  62-226,  within 
the  next  200  hours  time  in  service,  or 
when  the  carburetor  is  removed  from 
the  engine,  whichever  occurs  first  in 
accordance  with  Facet  Service  Bulletin 
(SB)  Al-88.  dated  August  1968.  was 
published  in  the  Fadml  Res^ster  on 
November  4, 1988.  (53  FR  44612). 

The  proposal  was  prompted  by  two 
cases  of  the  air  metering  stop  pin 
coming  loose,  and  in  one  case 
preventing  the  throttle  from  being 
advanced.  A  total  of  180  available 
carbivetors  were  inspected  by  Facet 
and  twenty-three  (23)  units  were  found 
to  be  nonconforming:  i.e.,  the  retention 
fit  of  the  pin  to  carburetor  housing  was 
below  design  requirements.  This 
manufacturing  deviation  could  be 
present  in  any  of  the  subject  model 
carbiu^tors  manufactured  after  April 
1984.  and  these  carburetors  have  been 
identified  by  specific  serial  niunbers. 
Also,  in  the  proposal  the  following 
typographical  error  was  noticed  and  is 


hereby  corrected:  Serial  Number  BD-5- 
1000  should  be  BD-5-10000. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  and, 
consequently,  except  for  the  above 
correction,  the  proposal  is  adopted 
without  change. 

The  FAA  has  determined  that  this 
condition  of  a  loose  air  metering  stop 
pin  is  likely  to  exist  or  develop  on  oUier 
Facet  carburetors.  Models  MA-4-5. 
MA-6.  and  MA-6AA.  Therefore,  this  AD 
will  require  replacement  of  the  pin.  P/N 
62-226.  with  another  pin,  P/N  62-Fl.  in 
accordance  with  Facet  SB  Al-88.  «vithin 
the  next  200  hours  time  in  service,  or 
when  the  carburetor  is  removed  from 
the  engine,  whighever  occurs  first. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusioii 

The  FAA  has  determined  that  this 
regulation  involves  approximately  2,050 
carburetors  that  must  be  modified  at  an 
approximate  total  cost  of  $400,000. 
Therefore,  1  certiftf  that  this  action  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal;  - 
and  (4)  will  not  have  a  sigrtificanf 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  1354(a).  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  iZ,  1983);  and  14  CFR  11.89. 

§39.13    [AmwMtod] 

2.  By  adding  to  {  39.13  the  following 
new  airworthhiess  directive  (AD): 

Facet  Aerospace  Products,  Co.  (Marvel 
Schebler): 

Applies  to  Facet  Models  MA-4-5.  MA-6, 
and  MA-6AA  carburetors  manufactured  after 
April  1964,  having  Part  Numben  (P/N)  and 
Serial  Numben  (S/N)  as  listed  herein: 


CartMrators 

Serial  Numbers 

Model:  MA-4-5: 

P/N  10-3878 

6-54-11129    ttwu    6-54- 

11136,  6-55-11500  thru 

6-55-12064. 

P/N  10-4164-1 

K-49-9001      thfU      K-49- 

9023. 

P/N  10-4404 

R-48    11501    Itwu    R-48- 

11721. 

P/N  10-4404-1 

R-45-11005     and     R-45- 

11007.        AO-45-11000 

lhnjAO-45-11101. 

P/N  10-5054. — 

BZ-16-3000   thru   BZ-22- 

3110. 

P/N  10-5193 

C-5-3500  ttwu  C-5-3967. 

P/N  10-4893 

BO-5-10000. 

P/N  10-4883-1 ~ 

CL-4-3700     thru     CL-7- 

3776. 

P/N  10-5284 

OV-0-500  Svu  OV-0-S05, 

OV-1-1000   tlvu    DV-1- 

1392 

Model:  MA-5: 

P/N  10-4865 

BC-33-5001   thni  BC-33- 

5005. 

Modal:  MA-6AA: 

P/N  10-4218-1 

AK-37-3002. 

P/N  10-4401-1     — 

AC-36  3278  thro  AC-38- 

3298,    AC-40-4001    Ihni 

AC-40-4021. 

P/N  10-4438-1 

AH-29-6000  thro  AH-29- 

6009. 

The  carburetors  listed  above  are  used  on. 
but  not  limited  to: 

Textron  Lycoming  Models  0-360, 0-540, 
VO-54a  and  TVO-435  series  engines. 

Teledyne  Continental  Model  0-470  series 
engines. 

Pezetel  (Franklin)  Model  6A-3S0  series 
engines. 

Compliance  is  required  within  the  next  200 
hours  time  in  service,  or  when  the  carburetor 
is  temoved  from  the  engine,  whichever  occurs 
firat  unless  already  accomplished. 

To  prevent  possible  jamming  of  the 
carburetor  throttle,  accomplish  the  following: 

(a)  Check  all  Facet  (Marvel  Schebler) 
Model  MA-4-5.  MA-5,  and  MA-6AA 
carburetors  manufactured  after  April  1964  to 
determine  the  carburetor  part  number  and 
serial  number.  These  numbers  can  be  found 
on  the  carburetor  nameplate  which  is  located 
on  the  throttle  body. 

Note. — When  checking  the  carburetor 
serial  number  for  comparison  to  the  above 
listing,  disregard  the  center  number,  as 
described  in  the  service  bulletin,  since  this  is 
used  for  Facet  internal  blueprint  control  only. 

(b)  If  the  part  number  and  serial  number 
are  listed  above,  remove  the  carburetor. 


disassemble  it  and  replace  the  air  metering 
stop  pin.  P/N  62-228,  with  the  air  metering 
stop  pin,  P/N  62  Fl,  in  accordance  with  the 
instructions  given  in  Facet  Service  Bulletin 
Al-88,  dated  August  1988. 

(c)  Stamp  or  etch  a  "P"  on  the  lower 
portion  of  the  carburetor  nameplate  and 
make  an  engine  logbook  entry  to  indicate 
compliance.  Note.— If  the  serial  number  is  not 
one  of  those  listed  above,  corrective  action  is 
not  required. 

(d)  Aircraft  may  be  ferried  in  accordance 
writh  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  ANB-170, 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York  11581. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  New 
York  Aircraft  Certification  Office.  ANE-170. 
may  adjust  the  compliance  time  specified  in 
this  AD. 

Facet  Service  Bulletin  Al-88,  dated  August 
1968,  identified  and  described  in  this 
document  is  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  5Sl(aKl).  All 
persons  affected  by  this  directive,  who  have 
not  already  received  this  document  from  the 
manufacturer  may  obtain  copies  upon  request 
to  Facet  Aerospace  Products,  Co..  1048 
Industrial  Park  Road,  Bristol  Vir^a  24201. 
This  document  may  also  be  examined  at  the 
Office  of  the  Assistant  Chief  Counsel,  Federal 
Aviation  Administration.  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massadiusetts  01803,  Room  311, 
Docket  No.  88-ANE-39,  between  the  hours  of 
a-00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

This  amendment  becomes  effective  on 
March  a  1980. 

Issued  in  Burlington,  Massachusetts,  on 
December  28, 196& 
lack  A.  Sain. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  89-3283  Filed  2-10-86;  8:45  am] 

BIUJNO  COOe  4710-1S-« 


14CFRPart97 

(Dodwt  Na  2S792;  Amdt  No.  1393] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

action;  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 


or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
lliese  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  afi^ected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRCSSCS:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Fli^t  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
RM  FURTHEII  INFORMATION  CONTACT 
-  Paul  J.  Best  Flight  Procedures  Standards 
Branch  (AFS-420),  Air  Transportation 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone  (202) 
287-8277, 

SU^PLBIENTARV  INTORMATION;  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
doctunents  which  are  incorporated  by 


BEST  COPY  AVAILABLE 
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reference  in  thu  amendment  under  5 
U.S.C.  S52(a).  1  CFR  Part  51.  and  i  97.20 
of  the  Federal  Aviation  Regulations 
(FAKs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3. 8280-1, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Fedefal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  adrantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  com{>lete  descriptioD 
of  each  SIAP  contained  in  FAA  form 
document  is  unneoessaiy.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  eCfective  dates  of  tlie 
SIAPs.  This  amendment  also  identifies 
the  airport  its  locatkm.  Ae  procedure 
identification  and  tlie  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  die  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  fai  developing  these 
SIAPs,  the  TERPS  oriteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exisU 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  Iceep  them  operationaUy 
current  h,  therefore— (1)  is  not  a  '^a^or 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatny  evaluation  as  th*  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  tins 
amencknent  will  not  liave  a  significant 
economic  impact  on  a  substantial 
iramber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

list  of  Sobiecl*  <■  M  CFR  PHt  V 

AH>roaches.  Standard  instrument. 
Incorporatkm  by  refereooe. 

Iseved  to  Washington.  DC  on  Pebreaiy  3, 
1980. 

Ruuart  1m  Gooflidi. 

Actag  Director,  Plight  Staadarda  Service. 

AdopooB  of  ne  AmaBdneBt 

Accordingly,  pursuant  to  the  authority 
delegated  to  ne.  Part  07  of  the  Federal 
Aviation  Ragniationa  (14  CFR  Part  97)  is 
amended  by  estabUsfaing.  onemfing. 
i— pmiding.  or  levcridng  Standard 
Instrument  Approach  Procedures. 
efliectiTe  at  OBOl  gjn.t  on  the  dates 
specified,  as  follows: 

PAIITt7-{AliENDE0] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

AudNrity:  48  U.S.C  1348.  1354(b).  1421.  And 
1510: 40  U&C  100(g)  (revised  Pub.  L  07-^49. 
lanuaiy  It  1983;  and  14  CFR  11.49(b)(2)). 

897.23   (Amandodl 

By  amending:  i  97.23  VOR,  VOR/ 
DK4E.  VOR  or  TACAN.  and  VOR/Ctt4E 
or  TACAN;  S  97.25  LOC  LOC/I»^ 
IDA.  LDA/DME.  SDF,  SDF/DME: 
i  97.27  NDB,  NDB/D»4E:  1 07.29  ILS. 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  i  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.36 
COPTER  SIAPs.  identified  as  follows: 

*  •  *  Effective  April  8. 1989 

Enterprise.  AL— Enterprise  Muni,  VOR  RWY 

5.  AmdtS 
Willimantic  CT— Windham.  VOR-A.  Amdt 

6 
Columbus,  GA— Columbus  Metropolitan. 

VOR-A  Amdt.  22 
Columbus,  GA— Columbus  Metropolitan. 

LOC  BC  RWY  23.  Amdt  13 
Columbus.  GA— Columbus  Metropolitan. 

NDB  RWY  5,  Amdt  27 
Columbus,  GA— Columbus  Metropolitan,  ILS 

RWY  5,  Amdt  22 
St  lacob.  IL-Shafer  Metro  East.  VOR-A 

Amdt  3 
Abilene,  KS-Abilene  Muni,  VOR/DME-A 

Amdt  I 
Abilene,  KS— Abilene  Muni  RNAV  RWY  35, 

Amdtl 


BeMevilie.  KS— Believaie  ManL  NDB  RWY  ia 

AmdtS 
Belleville.  KS— Beilevjlie  Muni.  NDB  RWY  36 

Amdt  3 
ManhatUn.  KS— Manhattan  Muni.  VOR 

RWY  3.  Amdt  IS 
Manhattan.  KS— Manhattan  Mnnl  VOR-F. 

Amdt.  3 
Manhattan.  KS—Manhattan  Muni,  VOR-Ii 

Amdt  12 
Manhattan,  KS-^^tanhattan  Muni.  NDB-A, 

Amdt  17 
Mairiiattaa.  KS-Manhattan  Muni.  ILS  RWY 

3,  Amdt.  4 
Minneapolis.  KS — Minneapolis  City  County, 

VOR/DME  RWY  34.  Orig 
Minneapohs,  KS— Minneapohs  City  County. 

VOR/DME  RWY  34.  Grig,  CANCELLED 
Salina,  KS— Salina  Muni.  VOR  RWY  17.  Orig 
Salina.  KS— Salina  Muni.  VOR  RWY  17, 

Amdt.  16.  CANCELLED 
Sehna.  KS— Salina  Muni.  NDB  RWY  35, 

Amdt  15 
SaUna.  KS— Salina  Muni  ILS  RWY  35.  Amdt. 

18 
Salina.  KS— Salina  Muni,  RNAV  RWY  17, 

Amdt  9,  CANCELLED 
Salisbury,  MD — SaUsbuiy-Wicomico  County 

Regional  VOR  RWY  14  Amdt  1 
Reno.  NV— Reno  Cannon  Intl.  VOR-D,  Amdt. 

8 
Syracuse,  NY— Syracuse-Hancock  kitl..  ILS 

RWY  la  Amdt  7 
Maxton,  NC— Laurinburg-Maxton.  SDF  RWY 

S,  Aoidt  4,  CANCELLED 
Maxton,  NO— Laurinburg-Maxton.  NDB  RWY 

5,  Orig 
Maxton.  NC— Laurinburg-Maxtoa  NDB  RWY 

5.  Amdt  6,  CANCELLED 
Maxton.  NC— Laurinburg-Maxton.  ILS  RWY 

5.  Orig 
Newbeiry,  SC— Newberry  Muni.  NDB  RWY 

22,  Amdt.  3 
Hondo.  TX— Hondo  Muni.  NDB  RWY  35R. 

Amdt  2 
Wheeler.  TX— Wheeler  Muni.  VOR/DME-A. 

Orig 

*  •  •  Effective  March  9.  1989 

Aspen.  CO— Aspen-Pitkin  Co/Sardy  Field. 

VOR/DME-C.  Amdt.  3 
Denver,  CO— Stapletao  ind.  LOA/DME  RWY 

35R  Amdt.  2.  CANCELLED 
Tallahassee.  FL— Tallahassee  Muni.  VOR 

RWY  1&  Amdt.  9 
Tallahassee.  FL— Tallahassee  Muni.  ILS 

RWY  27.  Amdt  3 
Auburn/Lewiston,  ME — ^Auburn/Lewiston 

Muni,  NDB  RWY  4.  Amdt.  7 
Auburn/Lewiston.  ME — Aubum/L«wi8ton 

Muni.  ILS  RWY  4.  Amdt.  6 
Detroil/Ciosse  lie,  MI— Grosse  lie  Muni. 

VOR-A.  Amdt  6 
Detroit/Grosse  He.  Ml— Grosse  lie  Muni, 

NDB  RWY  4.  AffidL  1 
Great  Falls,  MT— Great  Falls  biH  NDB  RWY 

34,  Amdt  16 
Albany,  NY— Albany  County.  VOR  RWY  1. 

Amdt  18 
Albany,  NY— Albany  County.  VOR/DME 

RWY  1,  Amdt  10 
Albany.  NY— Albany  County,  VOR  RWY  la 

Amdt  19 
Albany,  NY— Albany  County,  VOR  RWY  2a 

Amdt  6 
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Albany,  NY— Albany  County,  ILS  RWY  1. 

Amdt.  7  'r- 

Albany,  NY— Albany  County,  ILS  RWY  19, 

Amdt.  19 
Albany,  NY— Albany  County,  RADAR-1. 

Amdt.  15 
Wateriown.  NY— Watertown  New  Yoik  Intl, 

ILS  RWY  7.  Amdt.  6 
Goldsboro,  NO — Goldsboro-Wayne  Muni. 

VOR-A  Amdt.  4 
Goldsboro,  NC — Goldsboro-Wayne  Muni. 

VOR-B,  Amdt  2.  CANCELLED 

•  *  *  Effective  February  Z  1989 

Ontario.  CA— Ontario  Intl,  ILS  RWY  8L, 
Amdt  6 

•  *  •  Effective  February  1, 1989 

Idaho  Falls,  ID-Fanning  Field,  LOC  BC  RWY 

2,  Amdt.  4 
Idaho  Falls,  ID-Fanning  Field.  NDB  RWY  2a 

Amdt  9 
Idaho  Falls,  ID— Fanning  Field.  ILS  RWY  20, 

Amdt  8 

•  *  •  Effective  January  31, 1989 

St  Louis  MO— Lamberi/St.  Louis  hid.  ILS 
RWY  12L,  Amdt  2 

•  •  '  Effective  January  19, 1989 

Enid,  OK— Enid  Woodring  Muni.  ILS  RWY 

35.  Amdt  1 
Wilkes-Barre/Scranton.  PA— Wilkes-Barre/ 

Scranton  Intl.  NDB-A  Amdt  16 
Wilkes  Barre/Scranton.  PA— Wilkes-Barre/ 

Scranton  Ind,  ILS  RWY  4,  Amdt  33 

•  *  •  Effective  January  13. 1989 

Jefferson  City,  MO— Jefferson  City  Meml,  ILS 

RWY  3a  Amdt  2 
(FR  Doc.  88-3284  Filed  2-10-89;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Rules  for  Using  Energy  Cost  and 
Consumption  information  Used  In 
LalMling  and  Advertising  of  Consumer 
Appliances  Under  tfte  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Dishwashers 

agency:  Federal  Trade  Commission. 
ACnow;  Final  rule. 

summary:  The  Federal  Trade 
Conunission  announces  that  the  present 
ranges  of  comparability  for  dishwashers 
will  remain  in  effect  until  new  ranges 
are  published. 

Under  the  rule,  each  required  label  on 
a  covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  These  ranges  show  the 
highest  and  lowest  energy  costs  or 
efficiencies  for  the  various  size  or 
capacity  groupings  of  the  appliances 
covered  by  the  rule.  The  Commission 
publishes  the  ranges  annually  in  the 


Federal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15%  or 
more  from  the  previously  published 
range.  If  the  Commission  does  not 
publish  a  revised  range,  it  must  publish 
a  notice  that  the  prior  range  will  be 
applicable  until  new  ranges  are 
published.  The  ranges  of  estimated 
annual  costs  of  operation  for 
dishwashers  have  not  changed  by  as 
much  as  15%  since  the  last  publication. 
Therefore,  the  ranges  published  on 
November  17, 1983,  remain  in  effect  until 
new  ranges  are  published. 
EFracnvE  date:  February  10, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills,  Attorney,  202-326-3035,  or 
Ruth  Sacks,  Investigator,  202-326-3033, 
Division  of  Enforcement  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA)  » 
requires  the  Federal  Trade  Commission 
to  consider  labeling  ndes  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances.  Dishwashers 
are  included  as  one  of  the  categories. 
Before  these  labeling  requirements  may 
be  prescribed,  the  statute  requires  the 
Department  of  Energy  {"DOE")  to 
develop  test  procedures  that  measure 
how  much  energy  the  appliances  use.  In 
addition.  DOE  is  required  to  determine 
the  representative  average  cost  a 
consumer  pays  for  the  different  types  of 
energy  available. 

On  November  19, 1979,  the 
Commission  issued  a  final  rule  * 
covering  seven  of  the  thirteen  appliance 
categories,  including  dishwashers.  The 
rule  requires  that  energy  costs  and 
related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs  for  all 
dishwashers  presentiy  manufactiu«d. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  usage  information.  If  a 
dishwasher  is  advertised  in  a  catalog 
from  which  it  may  be  piu*chased  by 
cash,  charge  accoimt  or  credit  terms, 
then  on  each  page  of  the  catalog  that 
lists  the  product  shall  be  included  the 
range  of  estimated  annual  enei^  costs 
for  the  product  The  required  disclosures 
and  all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 


dates  for  each  product  type.*  Because 
the  costs  for  the  various  types  of  energy 
change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
To  keep  the  required  information  in  line 
with  these  changes,  the  Commission  is 
empowered,  under  §  305.10  of  the  rule, 
to  publish  new  ranges  (but  not  more 
often  than  annually)  if  an  analysis  of  the 
new  data  indicates  that  the  upper  or 
lower  limits  of  the  ranges  have  changed 
by  more  than  15%.  Otherwise,  the 
Commission  must  publish  a  statement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  dishwashers 
have  been  received  and  analyzed  and  it 
has  been  determined  that  neither  the 
upper  nor  lower  limits  of  the  ranges  for 
this  product  category  have  changed  by 
15%  or  more  since  the  last  publication  of 
the  ranges  on  November  17, 1983.* 

In  consideration  of  the  foregoing,  the 
present  ranges  for  dishwashers  will 
remain  in  effect  until  the  Conunission 
publishes  new  ranges  for  these  products. 

List  of  Subjects  in  16  CFR  Fsit  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975),  as 
amended  by  the  National  Energy 
ConservaUon  Policy  Act  (Pub.  L  95-619) 
(1978),  die  National  Appliance  Energy 
Consenation  Act  (Pub.  L  100-12)  (1987).  and 
the  National  Appliance  Energy  Conservation 
Amendments  of  1988  (Pub.  L  100-357)  (1968). 
42  U.S.C.  6294;  sec.  553  of  the  Administrative 
Procedure  Act,  5  U.S.C  553. 
Donald  S.  Clark. 
Secretary. 

(FR  Doc  89-3227  Filed  2-10-89:  a45  am] 
BILUNO  CODE  STSO-OI-a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Reimportation  of  Drugs 

AOENCV:  Food  and  Drug  Administration. 
ACnOK  Final  rule. 


>  Pub.  L  94-163.  88  Stat.  871  (Dec  22. 1975). 
*  44  FR  86466. 16  CFR  305. 


*  Reports  for  dishwaslier*  are  due  by  )une  t. 
«4SFR  52291. 
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R  As  « tesult  of  tiM  ouctment 
of  the  PrasGiiptkia  Dn«  Marketii«  Act 
of  1967.  the  Food  and  Drug 
Administratioa  (FDA)  to  emeBdiag  its 
regulatioiu  for  delegations  of  authority 
by  redelegatiog  an  additiooal  authority 
regarding  reionportatioQ  of  drugs  from 
the  Commissioiier  of  Food  and  Drugs  to 
certain  agency  officials. 
trmLHW  OATC  February  13. 1988. 

MM  RMTMCR  MTONMAtlON  OONTACT: 
Melissa  M.  Moncavage.  Office  of 
Management  and  Operations  (HFA- 
340),  Food  and  Drug  Administration, 
5600  Fishers  L,ane,  Rockville.  MD  20657, 
301-443-«g78. 


tUPMAKNTARV  — 'CWIIATIOW.  The 
Prescription  Drug  Marketing  Act  of  1987 
(Pub.  L 100-293. 102  Stat  95)  (the  new 
law)  wfaidi  amends  ttte  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA)  (21 
U.S.C  321  et  seq.)  was  enacted  on  April 
22.  MSB.  Among  other  provisions,  the 
new  law  bans  the  reimportation  of  (bugs 
produced  in  the  United  States,  uidess 
reimported  by  the  manufecturer  or 
unless  there  to  eodiorinttan  to  reimport 
the  drug  for  use  in  emergency  medical 
care. 

FDA  is  revising  1 5M  hnporta  and 
Export  (21  CFR  MS)  based  on  the  new 
law.  The  new  law  redesignates 
subsection  (d)  of  section  801  of  tfie 
FFDCA  (21  U.8£.  381)  as  subsection  (e). 
To  conform  |  S.4S,  PDA  to  amenifing 
paragraph  (e)  of  |  5.45  by  revising  the 
reference  from  section  gOljd}  of  the 
FFDCA  to  section  801(e). 

The  new  law  adds  a  new  subsection 
(d)  to  section  801  of  the  FFDCA  that 
prohibits  reimpoctation  of  dn^ 
manufactured  in  the  United  States  that 
are  exported,  except  as  specified  in 
section  801(d)  of  the  FFDCA.  FDA  is 
adding  a  new  paragraph  (!)  to  f  5.45  that 
redelegates  a  new  authori^  to  certain 
ofricials  in  the  Center  for  Rologics 
Evaluation  and  Research  and  the  Center 
for  Drug  Evaluation  and  Research  to 
authorize  reimportation  of  drugs  wider 
section  801(d)(2)  of  the  FFDCA  for  use  in 
emergency  medical  care. 

Further  redelegatian  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subiecto  In  21  CFR  Fait  5 

Authority  delegations  (Government 
agencies),  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 


of  Food  and  Drags,  I^rt  5  to  amended  as 

follows: 

PART  S-OELEQATIONS  OF 
AUTHORITY  AND  ORQAMOATION 

1.  The  antfiority  citation  for  21  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C  fiO«.  S52  7  U£.C  2217; 
15  U.S.C.  S38, 1451  et  Beg..  3701  et  aeq.:  21 
U.S.C.  41  el  $eq.,  61-63. 141  et  seq.,  301-382. 
467f(b),  67i(b).  601 0/  teq.,  823(f),  1031  et  seq.; 
35  U.&C  ISIc  42  U.SJ:.  219. 241. 242(a).  242a. 
2S2L  2420, 243, 262. 2BS,  2B3b  through  283ni. 
284. 285, 300u  et  eeq.,  USBy  and  1396y  note. 
3246b(b)(3),  4831(a),  10007.  and  10008:  Federal 
Caustic  Poison  Act  (44  Stat.  1406):  Federal 
Advisory  Committee  Act  (Pub.  L  92-463); 
EO.  11480. 11921. 12501. 

2.  Section  5.45  to  amended  by  revising 
the  introductory  text  in  paragraph  (e) 
and  by  adding  new  paragraph  (f)  to  read 
as  follows: 


fS,4S 


(e)  The  following  ofRdah  are 
autnorised  to  perform  an  tfie  functions 
of  the  Connnissioner  of  Food  and  Drugs 
pertaining  to  exportation  of  medical 
devices  under  section  801(e)  of  tfie 
FFDCA: 

•       •       •       •       • 

(f)  The  foQowing  officials  are 
authorized  to  perform  the  functions  of 
the  Commissioner  of  Food  and  Drugs, 
for  drugs  imder  their  Jurisdiction, 
pertaining  to  authorizing  the 
reimportation  of  prescription  drug* 
under  section  801(d)(2)  of  die  FFDCA  for 
emergency  medical  care: 

(1)  The  Director.  Center  forKologics 
Evaluation  and  Research  (CBER)  and 
the  Director.  Office  of  Compliance. 
CBER 

(2)  The  Dfavctor,  Center  for  Drug 
Evaluation  and  Research  (CDER)  and 
the  Director,  Office  of  Compliance. 
CDER. 

Dated:  Fefaniary  6. 198a 
)ohn  M.  Taytor. 

Associate  ComminkMer  for  ReguJatory 
Affairs. 
[PR  Doc  ae-32S0  Filed  2-10-80;  8.-4S  am) 


21  CFR  Part  558 

New  Aninml  Drags  for  Usa  In  Animnl 
FMds;  CtHMiga  of  Sponsor 

AOINCv:  Food  and  Drug  Administration. 
action:  Final  rule. 


clopidol  oontatadng  products  from  The 
Dow  Chemical  Co..  to  Rhone-Ponlenc. 
Inc. 

t»ftCIIV«  DiATl:  February  13, 1989. 

FON  ruRTHni  mroiwiATiON  contact: 

Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration.  9800  Fishers 
Lane.  Rockville.  MD  20857, 301-443- 
1415. 


SUPFLCMf  NTARV  MPONMATION:  Rhone- 
Pouienc,  Inc  125  Black  Horse  Lane, 
Monmouth.  N]  08852,  has  acquired 
several  NADA's  for  clopidol  containing 
products  from  the  Dow  Chemical  Co. 
Dow  Chemical  advised  FDA  of  the 
sponsor  change.  Those  NADA's  affected 
are: 


NAOA 

tnQTOdteot 

34-3SS 

OopidoL 

40-264 

Ctoptdoi + Roxaraona 

41-641 

Clopidoi-»-RoManorw-»^B«alnKtn  MO. 

44-016 

OopUot-t-RORMMM-t-BaoMNKto  Zinc. 

48-209 

Ctapidol -f  CMorMrscydina. 

49-094 

dopMot-f  BacSfstin  Zbic. 

99-150 

OopiiM^^BMNnMinMO. 

:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  for  several  new 
animal  drug  applications  (NADA's)  for 


The  change  of  sponsor  does  not 
involve  any  dianges  in  manufacturing 
facilities,  equipment  procedures,  or 
production  personnel  The  agency  to 
amending  the  regulations  in  21  CFR 
558.175(a)  to  reflect  the  change  vi 
sponsor. 

List  of  Subiecto  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds.  . 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Comnussioner 
of  Food  and  Dirugs  and  redeiegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  to  amended  as  follows: 

PART  5S8-MEW  ANRIAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Ainhority:  Sec  512. 82  Stat.  34»-3S1  (21 
U&C  aeob):  21  CFR  5.10  and  5413. 

8S56.17S    [Am«Htod] 

2.  Section  558.175  Clopidol  is  amended 
in  paragraphs  (a)(1)  and  (a)(2)  by 
removing  the  number  '1)25700"  and 
replacing  it  with  "011526". 

Dated:  Felmiary  1. 1989. 

BobC.Giifnih, 

A  cting  Associate  Director.  New  Aaimal  Drug 
Evaluation. 

|FR  Doc.  89-3246  Filed  2-10-89: 8:45  am) 

BILUNa  COOK  4MS.«1-a 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Qusrd 

33  CFR  Part  100 

(COD  05-89-05] 

Rsgulations  for  Marine  Event;  Norfolk 
Hartior,  Elizabeth  River,  Norfolk  and 
Portsmouth,  VA,  1989  Mardi  Gras 
Festivsl 

agency:  Coast  Guard,  DOT. 

ACTKMl:  Notice  of  Implementation  of  33 
CFR  100.501. 

summary:  This  notice  implements  33 
CFR  100.501  for  the  1989  Mardi  Gras 
Festival.  The  event  will  be  held  on  the 
Elizabeth  River,  adjacent  to 
"Waterside",  between  the  Norfolk  and 
Portsmouth  downtown  areas.  As  part  of 
the  festival  there  will  be  a  fireworks 
display  launched  from  Loop  2.  Town 
Point  Park,  from  7KX)  p.m.  to  7:30  p.m.  on 
February  18. 1989.  The  regulations  in  33 
CFR  100.501  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrict  general  navigation  in 
the  area  for  the  safety  of  life  on 
navigable  waters  during  the  event. 

EFFECTIVE  date:  The  regulations  in  33 
CFR  100.501  are  effective  from  6:30  p.m. 
to  8:00  p.m.  on  February  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

B. ).  Stephenson,  Chief,  Boating  Affairs 
Branch,  Boating  Safety  Division,  Fifth 
Coast  Guard  District  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204. 

SUPPLEMENTARY  INFORMATION:  Drafting 
Information.\  TYie  drafters  of  this  notice 
are  Billy  J.  Stephenson,  project  officer, 
Chief.  Boating  Affairs  Branch,  Boating 
Safety  Division,  Fifth  Coast  Guard 
District,  and  Lieutenant  Commander 
Robin  K.  Kutz,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation:  The 
Waterside  Merchants  Association 
submitted  an  application  on  January  24, 
1989  to  hold  the  fireworks  display  on 
February  18, 1989,  in  the  "Waterside" 
area  of  die  Elizabeth  River  between 
downtown  Norfolk,  and  Portsmouth, 
Virginia.  Since  spectator  vessels  are 
expected  to  be  in  the  area  to  watch  the 
fireworks  display,  the  regulations  in  33 
CFR  100.501  are  being  implemented  for 
the  event.  The  fireworks  will  be 
launched  from  within  the  regulated  area 
The  waterway  will  be  closed  during  the 
fireworks  display.  Since  the  waterway 
will  not  be  closed  an  extended  period. 


commercial  traffic  should  not  be 

severely  disrupted. 

Date:  February  1, 1969. 
AJ).  Braed. 

Commander,  Fifth  C.G.  District 
[FR  Doc  88-3338  Filed  2-10-80;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  207 

Navigation  Regulations;  Pearl  Rhrer 
Management  Authority;  VickstNirg 
District,  MS 

agency:  Army  Corps  of  Engineers,  DoD. 
action:  Final  rule. 

summary:  This  revision  reflects  a 
geographic  reorganization  within  the 
Corps  of  Engineers,  transferring 
management  authority  for  the  Pearl 
River  and  its  tributaries,  Mississippi  and 
Louisiana,  from  the  Mobile  district  to 
the  Vicksburg  district,  as  implemented 
on  October  1. 1981.  Navigation 
regulations  fcr  these  waterways  remain 
unchanged. 
EFFECTIVE  DATE:  February  13, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Kowalewski,  202-272-0281. 

8UPPIXMENTARY  INFORMATION:  This  rule 
relates  to  internal  agency  organization. 
Therefore,  the  provisions  of  E.0. 12291 
do  not  apply  and,  pursuant  to  5  U.S.C. 
553,  this  rule  may  become  effective  less 
than  30  days  after  publication  in  the 
Federal  Regtoter. 

Ust  of  Subjecto  in  33  CFR  Part  207 

Navigation  (water).  Navigable  waters. 
Organization  and  functions 
(Government  agencies).  Waterways. 

For  the  reasons  set  out  in  the 
preamble.  Title  33,  Chapter  II  of  the 
Code  of  Federal  Regulations,  is 
amended  by  amending  Part  207  as 
follows: 

PART  207— NAVIGATION 
REGULA-nONS 

1.  The  authority  citation  for  Part  207 
continues  to  read  as  follows: 

Autliority:  Sees.  4.  7.  28  Stat.  362. 40  Stat. 
266  (33  U.S.C.  1). 

2.  Section  207.180  is  amended  by 
revising  paragraph  (b)(1),  redesignating 
paragraphs  (b)(2)  and  (b)(3)  as 
paragraphs  (b)(3)  and  (b)(4)  respectively, 
and  adding  paragraph  (b)(2),  to  read  as 
follows: 


§207.180    Al waterways trtoulary to flw 
Gulf  of  Mexico  (escept  ttw  MlHtoiippI 
Wver.  Ite  trtbutariae,  SouHi  and  Souttiw— t 
Passes  and  tha  Atctwtatoya  Rivar)  from  SL 
Martcs,  Fla.  to  tha  fUo  Gramta;  use, 
administration,  and  navigation. 
*        •        *        •        * 

(b)  *  *  * 

(1)  U.S.  District  Engineer.  Mobile.  Ala. 
The  St.  Marks  River,  Fla.,  to  the  Pearl 
River,  Mississippi  and  Louisiana;  and 
the  Guff  Intracoastal  Waterway  from 
Apalachee  Bay,  Fla^  to  mile  36.4  east  of 
Harvey  Lock. 

(2)  U.S.  District  Engineer,  Vicksburg, 
Miss.  The  Pearl  River  and  its  tributaries. 
Mississippi  and  Louisiana. 

Dated:  (anuary  13. 198a 
Robert  W.  Pag*. 

Assistant  Secretary  of  the  Army  (Civil 

Works). 

[FR  Doc.  89-3242  Filed  2-10-89;  8:45  am] 

BMXINO  CODE  37tO-a>-M 


Corps  of  Engineers,  Department  of 
the  Army, 

33  CFR  Part  334 

Danger  Zone,  San  demente  Island, 
Pacific  Ocean,  CA 

agency:  U.S.  Army  Corps  of  Engineers. 

DoD. 

action;  Interim  final  rule. 

summary:  This  interim  final  rule  invites 
comments  on  the  Corps  of  Engineers 
proposal  to  establish  a  danger  zone  in 
the  waters  of  the  Pacific  Ocean  off  the 
northwest  tip  of  San  Clemente  Island. 
The  purpose  of  the  danger  zone  is  to 
protect  persons,  vessels  and  property 
from  hazards  associated  with  the 
establishment  of  a  Naval  small  arms 
range.  Entry  into  the  danger  zone  will  be 
prohibited  unless  authorized  by  the 
Commander,  Naval  Base,  San  Diego, 
California  and  his/her  representative. 

dates:  Interim  final  rule  effective 
February  13, 1989.  Written  comments 
must  be  received  on  or  before  March  15. 
1989. 

ADDRESS:  HQDA.  CECW-OR. 
Washington,  DC  20314-lOOa 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Richard  Harlacher  at  (213)  894-5606 
or  Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Commander,  Naval  Facilities 
Engineering  Command  (NFEC),  has 
requested  the  Corps  of  Engineers 
estabhsh  a  danger  zone  in  the  waters  off 
the  northwest  tip  of  San  Clemente 
Island,  California.  The  U.S.  Navy  will  be 
constructing  a  small  arms  range  facility 
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at  the  northwett  comer  of  the  island. 
The  water  area  is  to  protect  persons, 
vessels  and  property  from  the  possibility 
of  an  errant  round  which  could  strike 
the  water  area.  It  is  not  intended  to  use 
the  area  encompassed  by  the  danger 
xone  as  a  range  impact  area. 

In  March  1988,  the  Commander  NFEC 
requested  the  U.S.  Coast  Guard 
establish  a  permanent  safety  zone  in  the 
waters  off  the  northwest  tip  of  San 
Qemente  Island  to  protect  boat  traffic 
and  mariners  from  dangers  associated 
with  the  proposed  small  arms  range.  The 
Coast  Guard  published  a  Notice  of 
Proposed  Rulemaking  in  the  Fedwal 
Rs^ster  on  28  July  1988,  (53  FR  28019- 
28020)  soliciting  comments  on  the 
proposed  safety  zone.  The  safety  zone 
boundaries  and  regulations  which 
prohibited  entry  into  the  area  are  similar 
to  the  interim  fmal  rules  published 
herein.  The  coordinates  have  been 
modified  slightly  to  remove  land  areas 
from  the  danger  zone.  After  close  of  the 
comment  period  (9  September  1986),  the 
Commander,  Marine  Safety  Office.  San 
Diego,  notified  the  Commander.  NFEC 
that  (1)  no  comments  were  received  in 
response  to  the  NPBM  and.  (2)  that  due 
to  resource  limitations  and  the  potential 
for  confusing  the  pubUc  with  both  the 
Coast  Guard  and  Navy  enforcing  the 
regulations,  it  would  be  in  the  best 
interest  of  the  public  and  the  U.S.  Navy 
for  the  area  to  be  established  as  a 
restricted  area  or  danger  zone  by  the 
Corps  of  Engineers.  The  Corps  of 
Engineers  concurs  with  the 
recommendations  of  the  Coast  Guard. 

Although  the  small  arms  range  does 
not  yet  exist,  the  Navy  urgently  needs 
approval  of  the  danger  zone  prior  to 
soliciting  bids  for  the  construction  of  the 
range  facilities  and  expending  public 
funds.  In  view  of  the  administradve 
record  developed  by  the  U.S.  Coast 
Guard  in  the  publication  of  the  NPRM 
described  above,  we  have  determined  it 
to  be  in  the  best  interest  of  the  public  to 
establish  this  danger  zone  as  proposed 
by  die  Navy  widiout  another  NPRM  and 
fiirther  delay.  We  will,  however, 
consider  any  comments  or  objections 
submitted  and  make  any  changes  to  the 
regulations  we  determine  to  be 
appropriate. 

Ecooomic  Assessment  and  CectifiGatioa 

This  interim  final  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  E.0. 12291  do  not  apply. 

I  hereby  certify  that  this  interim  final 
regulation  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


List  of  Subiacts  in  SS  CFR  Part  SS4 

Navigation  (water).  Transportation. 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  is  amending  Part  334 
of  Title  33  to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RE8TRICTE0  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  StaL  260:  (33  U.8.C.  1)  aod  40 
Stat.  802:  (33  U.S.C  3). 

2.  Section  334.961  is  added  as  follows: 
Islandt  CaWfoHila;  naval  danQaraona  off 


(a)  The  danger  zone:  The  waters  of 
the  Pacific  Ocean  adjacent  to  San 
Qemente  Island,  California,  bounded  by 
the  following  coordinates  and  San 
Clemente  Island. 


Point  A— 33*01'3a"  N 

Point  B— 83*0ni"  N 

Point  C-33'00'00"  N 

Point  D— aa'twos"  N 

Point  B— 33'02'55"  N 

Point  F— 33*04'25"  N... 
Point  G— 33*02'04"  N.... 


lir3e'18"W 
118*3r25"  W 
118*36'51"  W 
118'38'53"  W 
llB'SffOS"  W 
118'3r41"  W 
118*35'53"  W 


(b)  The  regulations.  (1)  No  vessel  or 
other  craft,  except  vessels  of  the  U.S. 
Government  or  vessels  duly  authorized 
by  the  enforcing  agency  shall  enter  this 
area. 

(2)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commander, 
Naval  Base,  San  Diego,  California,  and 
such  agencies  as  he^he  shall  designate. 

Date:  January  29.1989. 

Approved: 

Patrick  I.  KaDy. 

Brigadier  General,  USA,  Director  of  Civil 
Work*. 

(FR  Doc  89-^241  Filed  2-10-69;  8:4S  am] 


DEPARTMENT  OF  COMMERCE 

Patent  and  TradMtarfc  Offio* 

37CFRPart10 
[Docket  Na  •0340-«18t] 

Practiea  Bafora  tha  Patairt  and 
Tradamaili  Offica 

AOmcv:  Patent  and  Trademark  Office. 

Commerce. 

action:  Final  rule:  correction. 


Patent  and  Trademark  OfTice  were 
issued.  (53  CFR  38948.  Oct.  4. 1988.)  This 
notice  makes  a  technical  correction  to 
§  10.101(b)  to  reflect  that  by  reason  of 
the  amended  regulations,  SS  10.10(c)  and 
10.10(d)  currently  address  practice  of 
Government  employees  before  the 
Patent  and  Trademark  Office  in  patent 
cases. 

■mcnvi  OATI:  February  13. 1989. 
FOR  nmTHER  INFORMATION  CONTACT: 
Cameron  WeiiTenbach  by  telephone  at 
(703)  557-2012  or  by  mail  marked  to  his 
attention  and  addressed  to  Box  OED, 
Commissioner  of  Patents  and 
Trademaiics,  Washington,  DC  20231. 

•UFPLEMtNTARV  mTOMNATION: 

List  of  SubjecU  in  37  CFR  Part  10 

Administrative  practice  and 
procedure. 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

1.  The  authority  citation  for  37  CFR 
Part  10  continues  to  read  as  follows: 

Authority:  B  U.S.C.  500;  IS  U.S.C.  1123; 
35U.S.C.a.3l.32.41. 

110.101    [AMMndad] 

2.  Section  10.101(b)  [Amended]. 

The  reference  in  S  10.101(b)  to 
"S  10.e(d)"  is  revised  to  read 
"St  10.10(c)  and  10.10(d)." 

Date:  February  2, 1969. 

DooaU  |.  Quigg. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarl(s. 

[FR  Doc.  88-3215  Hied  2-10-69;  8:45  am) 

aajJNQ  COM  W10-W-H 


VETERANS  ADMINISTRATION 
38  CFR  Parti 

DWntarmanU  From  National 
Camatarfaa 

AOINCV:  Veterans  Administration. 
Acnow  Final  rule. 


:  October  4, 1988,  final  rules 
amending  regulations  regarding  the 
representation  of  others  before  the 


I  The  Veterans  Administration 
(VA)  regulations  at  36  CFR  1.821 
previously  provided  that  disinterments 
at  national  cemeteries  would  be 
permitted  only  if  certain  requirements 
were  met  including  the  obtaining  of 
written  authorization  of  the  Chief 
Memorial  Affairs  Director.  This 
document  amends  the  regulations  to 
delete  the  reference  to  the  Chief 
Memorial  Affairs  Director  and  instead 
to  provide  that  the  prior  written 
authorization  must  be  obtained  either 
from  the  National  Cemetery  Area  Office 
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Director  or  the  Cemetery  Director 
responsible  for  the  cemetery  involved. 
This  will  shorten  the  time  periods  for 
determinations  concerning 
disinterments  without  lessening  Agency 
effectiveness. 

EFFECnVE  DATE  March  15, 198a 

FOR  FURTMCR  INFORMATION  CONTACT: 

Bertus  Douma,  Program  Analyst 
Department  of  Memorial  AfHairs. 
Veterans  Administration,  810  Vermont 
Avenue  NW.,  Washington,  DC  20420 
(202)  275-0873. 

SUPFLnMENTARV  INFORMATION:  Hie  VA 

has  determined  that  under  38  CFR 
1.12(a)  prior  publication  for  notice  and 
public  comment  is  unnecessary  since 
this  final  regulatory  amendment  is  a 
matter  relating  to  Agency  management 
or  personnel  and  is  a  rule  of  Agency 
organization.  Accordingly,  the 
amendment  is  being  published  as  a  final 
regulatory  amendment 

This  final  regulatory  amendment  is 
considered  non-major  under  the  criteria 
of  Executive  Order  12291,  Federal 
Regulation.  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  will  result  in  no  significant 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal  State  or  local  govenunent 
agencies,  or  geographic  regions.  It  will 
have  no  adverse  effect  on  competition, 
emfrfoyment  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Administrator  certifies  that  this 
final  regulatory  amendment  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  through  612. 
This  certification  can  be  made  because 
this  regulation  affects  only  the  manner 
in  which  dte  VA  authorizes 
disinterments. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number 
for  this  amendment. 

List  of  Subjecto  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Cemeteries.  Employment 
Government  employees.  Government 
property.  Freedom  of  Information  Act 
Privacy,  Veterans. 

Approved:  February  7, 1980. 
Thomas  E.  Haivey, 
Acting  Adamistrator. 

PART  1-{  AMENDED] 

38  CFR  Part  1,  General,  is  amended  by 
revising  paragraph  (a)  of  S  1-621  and 


adding  a  new  authority  citation  to  read 

as  follows: 

f  1.621    DIsliiieiiiMJit  from  national 


(a)  Interments  of  eligible  decedents  in 
national  cemeteries  are  considered 
permanent  and  final.  Disinterment  will 
be  permitted  only  for  cogent  reasons 
and  with  the  prior  written  authorization 
of  the  National  Cemetery  Area  Office 
Director  or  Cemetery  Director 
responsible  for  the  cemetery  involved. 
Disinterment  from  a  national  cemetery 
will  be  approved  only  when  all  living 
immediate  fomily  members  of  the 
decedent  to  include  the  person  who 
initiated  the  interment  (whedier  or  not 
he  or  she  is  a  menber  of  the  immediate 
family),  give  dieir  written  consent  or 
when  a  court  order  or  State 
instrumentality  of  competent  jurisdiction 
directs  the  di^terment  "Immediate 
family  members"  are  defined  as 
surviving  spouse,  if  not  remarried,  all 
adult  cfaildrai  of  the  decedent 
appointed  guardian(s}  of  minor  children, 
the  appointed  guardian  of  the  surviving 
unremarried  spouse  or  of  the  adult 
child(ren)  of  the  decedent  When  the 
person  who  initiated  the  interment  is  the 
remarried  spouse,  his  or  her  written 
consent  will  not  be  required.  In  the 
absence  of  a  surviving  unremarried 
spouse  and  children,  die  decedent's 
parents  wiU  be  considered  "immediate 
family  members." 

(Authority:  38  U.S.C  210(c):  1004) 

•         *         •         *         * 

[FR  Doa  aa-SieOFtied  2-10-89;  8:45  am) 

aHUNQ  COOE  n20-»1-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  300 

[FRL-3$14-1] 

Praaqua  Ma  Suparfund  SIta;  National 
PriortHaa  Uat  DateHon 


;  Environmental  Protection 
Agency  (EPA). 

ACnoM:  Notice  of  the  deletion  of  a  site 
firom  die  National  Morities  List  (NPL). 


n  The  Environmental  Protection 
Agency  (B'A)  announces  the  deletion  of 
a  site  fiom  the  National  Priorities  List 
(NPL).  The  NPL  is  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  which  H>A 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Actofl980(CERCLA). 
.    EPA.  and  the  State  of  Pennsylvania 
have  detennined  that  all  appropriate 


Fund-financed  responses  under 
CERCLA  have  been  implemented  and 
that  no  further  cleanup  by  responsible 
parties  is  appropriate.  Moreover.  EPA 
and  the  State  have  determined  that 
remedial  actions  conducted  at  the  site 
have  been  protective  of  public  health, 
welfare,  and  the  environment. 

EFFECTIVE  DATE:  February  13, 1980. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  R.  Wassersug.  Director. 
Hazardous  Waste  Management  Division 
(3HW00).  Regicm  lU.  Environmental 
Protection  Agency,  841  Chestnut 
Building.  Philadelphia.  PA  19107.  Phone: 
(215)  597-9800. 

SUPRL£MENTARV  INFORMATION:  The  EPA 
identifies  sites  diat  appear  to  present  a 
significant  risk  to  public  health,  welfare 
or  the  environment  and  maintains  the 
NPL  as  the  Hst  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of 
Hazardous  Substance  Response  Trust 
Fund  (Fund)  financed  remedial  actions. 
Any  site  deleted  from  the  NPL  remains 
eligible  fw  Fund  financed  remedied 
actions  in  the  nnlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.66(c)(8)  of  the  NCP 
states  that  fund-financed  actions  may  be 
taken  at  sites  deleted  from  the  NFL. 

The  site  EPA  ddetes  fitmi  the  NPL  is: 
Presque  Isle,  Erie,  Pennsylvania. 

An  explanation  of  the  criteria  for 
deleting  sites  from  the  NPL  was 
presented  in  Section  n  of  the  July  27, 
1988  Notice  of  Intent  to  Delete  (50  FR 
53448).  A  description  of  diis  site  and 
how  it  met  the  criteria  for  deletion  was 
presented  in  Section  IV  of  that  notice. 

The  closing  date  for  comments  on  the 
Notice  of  Intent  to  £)elete  was  August 
30, 1988.  No  comments  were  received. 

List  of  Sobiacts  in  48  CFR  Fart  9ii 

Chemicals.  Hazardous  substances. 
Hazardous  waste,  Superfund. 

Date:  December  31, 1966. 
Stanley  L  LaakmnkL 

Acting  Regional  Administrator. 

PART  300-[AMENDEO] 

1.  The  authority  dtation  for  Part  300 
continues  to  read  as  follows. 

Authority:  Section  105,  Pub.  L  96-510. 94 
SUL  2764. 42  US.C.  9606  and  sec.  311(cN2). 
Pub.  L  92-500  as  amended.  86  Stat.  865. 33 
U.S.C.  1321(cK2):  B.0. 12316.  46  FR  42237;  E.a 
11735.  38  FR  21243. 

AppmcfixB — [AmendecQ 

2.  The  NPL  in  40  CFR  Part  30a 
Appendix  B  is  amended  as  follows.  In 
Group  8  remove  the  following  entry  and 
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move  up  the  other  entries  accordingly: 
Presque  Uie.  Erie,  Pennsylvania. 

|PR  Doc.  80-2534  Filed  2-10-88;  8:46  am) 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFRPM164 
.  (Docket  NarEIIA6t241 

LM  Of  CofmnunttiM  EHgiM*  for  ttw 
Sal*  of  Flood  Inaurancr,  Iowa  ot  aL 

AOtNCv:  Federal  Emergency 
Management  Agency. 
action:  Pinal  rule. 


;  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  conununities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
Usted. 

MWClWl  DATIS:  The  dates  listed  in  the 
fourth  column  of  the  table. 
AOOIWM:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  Insurance  agent  or  broker 
servim  the  elteible  community,  or  from 
the  National  Hood  Insurance  Program 
(NFIP)  at  P.O.  Box  457.  Unham, 
Maryland  20706,  Phone:  (800)  636-7418. 


TON  niRTHM  IMfOWMATION  COMTACT! 
Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 

•WMJMINTARV  iNroiniATK>N:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  conununities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  Hood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1073,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  flnancial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 


public  interest  The  Director  also  flnds 
that  notice  and  public  procedure  under  5 
U.S.C.  563(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  signifcant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  SubjecU  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

PART  64-{  AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  ent^  reads  as  follows: 


|MJ   Ualof 


OOCIMIIunHMS* 


Cofnfnumly 

Na 


Eftocl^  dalM  of  aumorizatlon/cance<lation  o(  sate  of  flood 
imuranot  m  community 


Current 

effective  map 

dale 


:  MbidHt,  cNy  ol,  PoOMMMmia  County . 
Nm  Yorti:  SeiMrd.  Town  of.  SotiotHrta  County — 

FIoMk  Mvy  EMiMr.  dly  ol.  Olialooaa  County „ 

tndtonK  CMon  County,  unlncorporiad  aiMt.- 

TafmsMOo:  nod  Banli,  city  of,  HamSlon  County . 

FtoWa:  Waktila  County  uninearporatad  ar«M 

:  IMtoon  Ovati,  town  of.  Qcant  County .. 

:  Kaota,  town  of.  Haal>i»  County 

:  Paitdn.  dty  of.  Croas  County 

:  Bunton,  dty  of,  Harvay  County 

:  liPala  County.  uninco»poiBtad  i 


town  of,  HamMon  County 

lliiiatuii  County,  unincorpoiatad  araas 

Ol,  cvangBWio  ranan.. 


f*mwm^mnm  McVaytown,  borougtt  of.  MMWn  County . 
Texas:  BaM.  town  of.  CaSatian  County 


190781 
361199 

120337 

180029 

470076 

120315 

530056 

400391 

060059 

200130 

170400 

180496 
180080 
220068 

420688 

480722 


Dec.  7, 1988,  emera:  Dec.  7,  1988.  rejj. 

Sapi  26.  1975.  emerg.:  Sept.  1.  1988.  reg.;  Sept.  1.  1988. 

Oac  1,  1988.  rein. 
July  1,  1975.  emerg.;  July  3.  1985.  reg.:  Oct.  18.  1988. 

Oac.  2, 1988,  rain. 
Fab.  13,  1976,  amarg.;  Sept  1,  1988.  reg.;  Sept  1.  1988, 

Oac.  7,  1988,  rem. 
Nov.  7,  1973.  emerg.;  Mar.  15,  1979,  reg.;  Mar.  15.  1979. 

Dec  7.  1988.  rein. 
May  21.  1973.  emerg.;  Jan.  16,  1961.  reg.;  Oct  18,  1988, 

Dec.  9.  1968,  rain. 
May  27,  1975,  amarg.;  Ju(y  15,  1968,  reg.;  July  15.  1988, 

Dec.  9.  1988.  rain. 
June  26.  1978  amarg.:  July  18.  1985,  reg.;  Aug.  4.  1988. 

Dec.  9, 1968.  roia 
Oac  13.  1974,  emerg.;  Oct  15.  1965.  reg.;  Aug.  16.  1988. 

Dec.  9.  1968.  rain. 
Sept   3,   1976.  amarg.;  Apr.  22.   1977.  reg.;   Dec.   1. 


•usp.; 


susp.; 


tuap.; 
«uap.; 
1968. 


Oac.  16, 1988.  emerg.. 


Oac  9, 1988.  emerg.;  Dec  9.  1968.  reg. . -... 

Oac  16,  1968.  emerg.;  Oac.  16.  1988.  reg 

July  8.  1975.  emerg.:  Juna  25.  1976.  reg.:  Aug.  16.  1988. 

Oac.  14,  1988.  rein. 
May  20.  1975.  amarg.;  Juna  1.  1987.  reg.;  June  1.  1967, 

Dec.  15, 1968.  rain. 
Oct  29.  1960.  emerg.;  Apr.  1,  1987,  reg.;  Aug.  16.  1988. 

Dec  15,  1988,  rem. 


•usp.; 

•usp.; 


June.  1.  1982. 
Sept  1,  1988. 

July  3.  1985. 

Sept.  1,  1988. 

Mar  15.  1979. 

Nov.  16,  1963. 

July  18.  1968. 

July  18.  1985. 

Oct.  15,  I985r- 

Apr.  22,  1977. 

Aug.  6.  1982. 

Aug.  16,  1988. 
Jan.  16.  1967 
June  25. 1976. 

June  1.  1987. 

Apr.  1. 1987. 
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State  and  location 


Communrty 
No. 


Effective  dales  of  authorization/canceUation  of  sale  of  flood 
Insurance  in  community 


Current 

effective  map 

date 


Iowa:  Atta  Vista,  city  of,  Ctiickasaw  County 


Missouri:  Irondale,  city  of,  Waslwigton  County „. 

Nortti  Carolina:  King,  city  of,  Stokes  County 

Arizona: 

Sedona.  town  of.  Coconino  and  Yavapai  Counties ' . 


Camp  Verde,  town  of.  Yavapai  County  '.. 
Kansas: 

Dickinson  County,  unincorporated  areas.. 


Howard,  city  of,  Elk  County 

Micttigan:  Banks,  townsttip  of,  Antrim  County „ 

Iowa:  Elk  Run  Heigtrts.  city  of,  Black  Hawk  County 

Delaware:  Mktdletown.  town  of,  New  Castle  County 

luUcttigan:  Selma.  towrtsttip  of,  Wexford  County 

Texas:  Warren  City,  city  of,  Gregg  County 

Pennsylvania:  Delaware  Water  Gap,  t>orough  of,  Monroe  County. 


Texas:  Easton,  city  o^^  Gregg  and  Rusk  Counties.. 
Ailtansas:  Pollard,  city  of.  Clay  County 


Pennsylvania:  Germany,  townstiip  of,  Adams  County 

New  York:  Ballston  Spa.  village  of,  Saratoga  County 

Penrfsylvania:  Rutland,  township  of.  Tioga  county 

Arkansas:  St  Francis  County,  unincorporated  areas...-. 
Missouri:  Howard  County,  unirxxxporated  areas 


Pennsylvania:  Jackson,  township  of,  Lycoming  County.. 
Flonda:  Union  County,  uniiKorporated  areas 


Pennsylvania:  Shippertstxirg,  township  of,  Cumberland  County.. 
Arkansas:  Sherrilt,  town  of,  Jefferson  Courrty 


Oklatxima:  Stringtown,  town  of,  Atoka  County 

North  Carolina:  Burke  County,  urwKX>rporated  areas- 
Louisiana:  Baskin.  village  of,  Franklin  County 


Region  III 

Panrwylvania:  Potter,  township  of,  Beaver  Ccunty — 

Region  V 

IHmois. 

Arttxjr,  village  of,  Moultrie  County: 

Wenona,  city  of,  Marshall  County 

Region  VI 

Oklahoma:  Wagoner  County,  unirxxxporated  areas ~ 


III 

Pennsylvania: 

MNMe  SmithfiekJ.  township  of,  Monroe  County.. 

Tot>ytMinna,  township  of,  Monroe  Courtly — 

Virginia: 

Essex  County,  unincorporated  areas ~ 

York  Cour>ty,  unincorporated  areas 

Region  IV 

Georga: 

Americus,  city  of,  Sumter  County 

Lakeland,  city  of,  Lanier  County ~. 

Tennessee:  Lawrencetxjrg,  city  of.  Scotland  Courtly.. 

iV 


Midiigan: 

Putnam,  township  of.  Livingston  County ... 

Taymouth,  townstiip  of,  Saginaw  County .. 
Oliio:  Hamilton  County,  unincorporated  areas . 


190065 

290446 
370458 

040130 


40131 

200575 

200507 

260643 

190019 

100024 

260757 

480640 

420690 

481145 
050036 

422296 

360710 

422099 

050184 

290162 

422601 
120422 

421585 

050110 

400329 
370034 
220072 

422327 

170520 
170462 

400215 


421890 
421897 

510048 
510182 


130203 
130120 
475437 


260442 
260503 
390204 


Mar.  3,  1976.  emerg.;  Aug.  1,  1986,  reg.:  June  3,  1968,  susp.; 
Dec.  16,  1986,  rein. 

Doc.  23,  1988,  emerg _..„ 

Dec.  26, 1988,  emerg ~ -. 

Dec.  30,  1968,  emerg.;  Dec  30.  1968,  reg 

Dec.  30,  1988,  emerg.;  Dec.  30,  1968,  reg 

July  19,  1978,  emerg.;  Dec  16,  1968,  reg.;  Dec.  16,  1988,  susp.; 

Dec.  26,  1988,  rein. 
Sept   16,   1976,  emerg.;  Apr.  8,  1977,  reg.;  Dec.  26,   1988 

Withdrawn. 
Oct  29,  1975,  emerg.;  Sept  1,  1968,  reg.;  Sept.  1,  1968,  susp. 

Jaa  5, 1989,  rein. 
June  12,  1974.  emerg.;  Aug.  1,  1983,  reg.;  June  3,  1988.  susp. 

Jan.  5,  1989,  rein. 
June  13,  1974,  emerg.;  Jan.  7,  1977,  reg.;  Nov.  18.  1968,  susp.; 

Jan.  4, 1969,  rein. 
Apr.  13,  1987,  emerg.;  Sept  30,  1988,  rag.;  Sept  30.  1968, 

susp.;  Jan.  4, 1969,  rein. 
Apr.  13,  1981,  emerg.;  July  3,  1985,  reg.:  Sept  2,  1988.  susp.; 

Jan.  11,  1989,  rein. 
Mar.  3,  1980.  emerg.;  Aug.  16,  1968,  rag.:  Aug.  16,  1988,  susp.; 

Jan.  12,  1989,  rein. 

Dec  7, 1988,  emerg  _ — 

Apr.  11,  1975,  emerg.;  Aug.  31,  1962.  reg.:  Aug.  16.  1968,  susp.; 

Jan.  16, 1989,  rein. 
Aug.  29,  1975,  emerg.;  July  4,  1988,  rag.;  July  4,  1968,  su^).; 

Jan.  17,  1989,  rain. 
July  7,  1975,  emerg.;  June  1.  1984,  reg.;  Sept  16,  1968.  susp.; 

Jan.  18, 1989,  reia 
Mtf.  14,  1975,  emerg.;  Sept  18.  1967,  reg.;  Sept  18,  1987, 

susp.;  Jan.  18,  1989,  reia 
Sept  4,  1979,  emerg.;  Nov.  1,  1975,  rag.;  Aug.  16,  1968,  suap.; 

Jan.  18,  1989,  rein. 
July  25,  1984.  emerg.;  J«i.  5.  1989,  reg.:  Jan.  5.  1960.  auap.; 

Jan.  19,  1989,  rein. 

Jan.  19, 1989,  emerg. . 

Aug.  22,  1979,  emerg.;  Aug.  4,  1988,  reg.:  Aug.  4.  1968,  auip.: 

Jan.  23, 1989,  rein. 
Jan.  31,  1981,  emerg.:  Nov.  4,  1988.  reg.;  Nov.  4.  1988,  auap^ 

Jan.  23,  1989,  rein. 
June  19.  1975,  emerg.:  June  30,  1976.  reg^  Aug.  16.  1988, 

susp.;  Jan.  27, 1969,  rein. 
Dec.  9,  1976,  emerg.;  Aug.  4. 1988,  auap.:  Jan.  30,  1989,  rain  — 
Jan.  15,  1974,  emerg.;  Apr.  5.  1988,  auap.;  Jan.  31, 1989,  rain. — 
May  15,  1973,  emerg.;  Sept  1.  1968,  rag.:  SapL  1,  1986.  auap.: 

Jan.  31,  1989,  rein. 


Aug.  1. 1986. 
May  13. 1977. 

Aug.  19.  1965 
and  Sept  30. 
1988. 

Aug.  19.  1965. 

Dec.  16.  1988. 

Apr.  8.  1977. 

Sept  1.  1968. 

Aug.  1.1983. 

Jan.  7,  1977. 

Sept  30,  1968. 

July  3, 1985. 

Aug.  16, 1988. 

July  18, 1975. 
Aug.  31,  198^ 

Jiriy  4. 1968. 

Jiaw  1. 1984. 

Sopt  18.  1987. 

Nov.  1, 1986. 

Jin.  5.  1988. 

M«.  2a.  1975. 
Aug.  4. 1988. 

No*.  4. 198a. 

Juno  Sa  1978. 

Auo.13.197«L 
Fab  17. 1978. 
Sapll.  198a 


Dec  2. 1988,  suspension  witttdrawn.. 


do 

.do 

......do 

Dec  16. 1986.  suspension  wMidravwL. 
do - 

...-.do.- 

— XJO- J.......-.....-...-.-.—™ 

do : i 

do 

.do 

..„.4Jo 

do 

— do 


Oac  2.11 


Oa 
Do. 


00. 


Dec  18.1 
Do. 

Da 
Do. 


0& 
Oa 
Da 


Oa 
Oa 
Oa 
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Na 


dalM  o(  aulhortzatton/cancallalion  at  tai»  at  flood 
vnuranot  in  community 


CurenI 
•Hective  map 


CorvwcWut  SMibufy.  town  o(.  UlcMlJ  County. 


RocMMid.  diy  of  Knn  County 

Skowtwgwi,  town  of,  Sohmtmi  County . 


.  borough  of.  Pfe*  County . 
,  towmtdp  of,  Wanvn  County 
VhgMK  Band  County,  unJncwpulMi 


Auram.  dUf  of,  Kaiw  ana  CXvaga  countlaB.. 


0800U 

23007* 

230128 


420756 
422S48 

S\0017 

tToseo 


Jan.  5. 1869.  MMpenatonwtthdrawn. 

-....BD  — — ,„ . — 


..do. 


...do. 


-A).. 


OiKifb  County,  wilnuipom>d 
MmtMfl  County,  unincorporatod 

town  of,  St  Jooapti  County  „ 


W<<aconiia  GirMn,  vMage  of,  Taytor  County. 

IVI 


Taoo  County,  untncorporatad  vaaa.. 
IX 


WaiWngtoa  Meaaa  Lato.  city  of,  Grwit  County 

nagtan  M 

I  County,  urtncofpofrted  araaa 

>V 


Giant.  towwNp  of,  OiaiMygan  County.. 
SaM  Louia,  dly  of,  Gratiol  County 

Imam,  DtfUtow  County,  uninoofporalad  arai 
HagHMi  vn 


Chartaaton.  city  of,  MaMMppi  County . 
i  County,  inneofparalad  arai 


1 

ieO«43 
16517* 
560433 


350076 
530053 
S10006 


260610 
260065 

461160 


29m31 
290761 


...do. 
...do. 
..Jto. 
...do. 


4jo 

Jan.  18, 1969,  tuapenaion  withdraw . 


Jan.  5.  1989. 

Do. 
Da 


Dol 

Oa 
Oa 

Do 

Do 
Da 
Do. 
Do. 


Do. 
Da 

Jaat6. 


...do. 
...do. 


■.do> 


— do. 


Do 
Da 

Oa 


Da 
Do. 


1 1!?  I*"*  ?1  §•*"•!*•*"''■  "■•  ■lop'"*  Ooconino  and  YUavapai  Countiaa'  FIRM  for  ItoodfAain  management  and  insurance  purposes. 
^Tha  Town  ot  Camp  Mwda.  Araona  haa  adoplad  Vava^  County^  Rfflyt  tor  noo^gtain  management  and  insurance  purposes 


Coda  tor  raadmg  tourth  column:  amarg.— emergency:  reg.— regular  auap.— auspension; 


rein.— reinstatemenL 


HwoMT. 

Administrator,  Federal  Inaumnce 
Administration. 

laaued:  February  7,  isesi 
(FR  Doc  a&-3281  Filed  2-10-89: 8:45  am) 

*NJJNa  COM  a71S-21-M 


DEPARTMENT  OF  COMMERCE 

National  Ooaanic  and  Atmoapharic 
Adminiatratlon 

50  CFR  Parta  611  and  672 

[Docket  No.  tl  132-9033) 

Foratgn  FlaMng;  Qroundfiah  Of  tlM  Quif 
of, 


Golf  of  Alaska  pollock  fishery;  request 
for  commeDts. 


AOCNCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Final  notice  of  1989  initial 
groundfish  speci^cations  in  the  Gulf  of 
Alaska;  prohibited  species  catch  limits 
for  certain  groundfish  species  and  for 
Pacific  halibut;  reapportionments  of 
reserves:  inseason  adjustment  of  the 


;  The  Secretary  of  Commerce 
(Secretary)  amnrances  certain  measures 
that  are  being  implemented  to  manage 
the  1980  groundfish  fishery  in  the  Gulf  of 
Alaska.  This  action  is  necessary  to 
inform  the  public  of  the  Secretary's 
determinations  relating  to  1989 
management  of  the  groundfish  fisheries 
in  the  Gulf  of  Alaska.  The  measures  are 
intended  to  carry  out  management 
objectives  contained  in  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP). 

DATES:  Effective  February  9, 198B. 
Comments  are  invited  on  the 
apportionments  of  reserves  and  on  the 
inseason  adjustment  in  the  pollock 
fishery  until  February  24. 1989. 

AOOfKSS:  Conunents  should  be  sent  to 
Steven  Pennoyer,  Regional  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau.  AK  99802. 


FOR  RMITMeR  INFOftMATION  CONTACT: 
Ronald ).  Betg  (Fishery  Management 
Biologist.  NMFS],  g07-586-723a 

SUPPI^EMENTARY  INFORMATION: 
Background 

This  notice  announces  for  the  1989 
fishing  year  (1)  Total  allowable  catches 
(TACs)  for  each  category  of  groundfish 
in  the  Gulf  of  Alaska  and 
apportionments  thereof  among  domestic 
annual  processing  (DAP),  joint  venture 
processing  (JVP),  total  allowable  level  of 
foreign  fishing  (TALfF),  and  reserves; 
(2)  assignments  of  the  sablefish  TAC  to 
authorized  fishing  gear  users;  (3) 
prohibited  species  catch  (PSC)  limits 
that  are  relevant  to  fully  utilized 
groundfish  species  that  will  be  imposed 
on  JVP;  (4)  PSC  limits  of  Pacific  halibut 
on  DAP;  (5)  apportionments  of  reserves 
to  DAP,  and  (6)  an  inseason  adjustment 
in  the  Gulf  of  Alaska  pollock  fishery. 

TACs  for  groundfish  species  in  the 
Gulf  of  Alaska  are  established  annually 
through  the  FMP  that  was  developed  by 
the  North  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson 
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Act  and  is  implemented  by  regulations 
appearing  at  50  CFR  611.92  and  Part  672. 
The  sum  of  the  TACs  for  all  species 
must  fall  within  the  combined  optimum 
yield  (OY)  range  established  for  these 
species  of  116,000-800,000  metric  tons 
(mt). 

TACs  are  apportioned  initially  among 
DAP,  JVP,  reserves,  and  TALFF  for  each 
species  under  S  611.92  and 
§  672.20(a)(2).  DAP  amounts  are 
intended  for  harvest  by  U.S.  fishermen 
for  delivery  and  sale  to  U.S.  processors. 
JVP  amounts  are  intended  for  joint 
ventures  in  which  U.S.  fishermen 
typically  deliver  their  catches  to  foreign 
processors  at  sea.  TALFF  amounts  are 
intended  for  harvest  by  foreign 
fishermen.  The  reserves  for  the  Gulf  of 
Alaska  are  20  percent  of  the  TAC  for 
pollock.  Pacific  cod,  flounder,  and  "other 
species."  These  reserve  amounts  are  set 
aside  for  possible  reapportionment  to 
DAP  and/or  to  JVP  if  the  initial 
apportionments  prove  inadequate. 
Reserves  which  are  not  reapportioned  to 
DAP  or  JVP  may  be  reapportioned  to 
TALFF.  Other  groundfish  target  species, 
including  sablefish,  "other  rockfish," 
pelagic  shelf  rockfish,  demersal  shelf 
rockfish,  and  thomyhead  rockfish  are 
fully  utilized  by  DAP  and  no  reserves 
are  established. 

Under  S  611.92  and  S  672.20(a)(2),  the 
Secretary,  after  consultation  with  the 
Council,  shall  specify  the  TAC  for  each 
calendar  year  for  each  target  species 
and  the  "other  species"  category,  and 
shall  apportion  the  TACs  among  DAP, 
JVP,  reserves,  and  TALFF.  The  sum  of 
the  TACs  must  be  within  the  OY  range. 

Under  S  672.20(c)(1).  the  preliminary 
specifications  of  DAP  and  JVP  amounts 
were  published  in  the  Federal  Register 
(53  FR  47993,  November  29, 1988]  and 
comments  were  requested  to  be 
submitted  to  the  Regional  Director  until 
December  23, 1988.  No  comments  were 
received  by  the  Regional  Director. 

The  Council  met  during  December  5-9, 
1988  to  review  the  best  available 
scientific  information  concerning 
groundfish  stocks,  intended  harvest 
plans  for  1989,  and  estimates  made  by 
NMFS  concerning  the  extent  to  which 
U.S.  fishermen  would  need  amounts  of 
groundfish.  This  infonnation  was 
contained  in  the  Resource  Assessment 
Document  (RAD),  which  was  prepared 
and  presented  by  the  Gulf  of  Alaska 
Plan  Team  to  the  Council  and  to  the 
Council's  Scientific  and  Statistical 
Committee  (SSC)  and  Advisory  Panel 
(AP).  Infonnation  contained  in  the  RAD 
included  results  obtained  from  the  1984 
and  1987  triennial  survey  of  groundfish 
conducted  in  the  Gulf  of  Alaska  and  the 
1986  and  1988  hydroacoustic  survey  of 
pollock  in  Shelikof  Strait,  which  Ues 


between  Kodiak  Island  and  the  Alaska 
Peninsula.  Both  surveys  were  conducted 
by  the  NMFS  Northwest  and  Alaska 
Fishery  Center  (NWAFC).  The  SSC 
reviewed  the  available  information  and 
recommended  to  the  Council  acceptable 
biological  catches  (ABCs)  discussed 
below  and  shown  in  Table  1  contained 
at  I  672.20.  The  AP  also  considered 
information  contained  in  the  RAD  and 
recommended  TACs  for  each  species. 

Most  of  the  information  considered  by 
the  Council  was  summarized  in  the 
preliminary  notice.  Any  new 
information  and  subsequent  actions  by 
the  Council  for  each  species  and  species 
complex  are  summarized  below: 

1.  Total  Allowable  Catches 

Pollock — Infonnation  concerning  the 
status  of  pollock  is  based  on  information 
from  Shelikof  Strait  hydroacoustic 
surveys  conducted  in  1986  and  1988  and 
the  1987  bottom  trawl  survey.  The  1987 
bottom  trawl  survey  indicated  the  total 
pollock  biomass  to  be  593,000  mt.  The 
1988  hydroacoustic  survey  indicated  the 
total  pollock  biomass  to  be  330,000  mt. 
The  SSC  beUeves  that  the  best  estimate 
of  the  biomass  is  that  derived  from  the 
1987  bottom  trawl  survey,  or  593,000  mt. 
The  Council  adopted  an  ABC  equal  to 
60,000  mt.  Rather  than  allow  a  catch  of 
this  magnitude  to  take  place  entirely  on 
spawning  pollock  in  Shelikof  Strait,  the 
Council  recommended  that  the 
Secretary  establish  a  TAG  in  Shelifof 
Strait  equal  to  6.250  mt  and  set  DAP 
equal  to  TAC.  The  Council  also 
recommended  a  TAC  in  the  rest  of  the 
Western/Central  Regulatory  Area  equal 
to  53,750  mt  arid  recommended  DAP 
equal  TAC. 

The  Council  recommended  further 
that  the  ABC  in  the  Eastern  Regulatory 
Area  be  set  equal  to  3,400  mt,  but 
recommended  that  the  TAC  be  limited 
to  200  mt,  since  fishermen  will  take 
pollock  as  bycatch  only  and  200  mt  will 
satisfy  bycatch  needs  in  this  regulatory 
area. 

Pacific  corf— Although  Pacific  cod 
stocks  appear  to  be  decreasing  in  size, 
stocks  are  still  healthy.  The  RAD 
provided  a  revised  estimate  of  projected 
exploitable  biomass  based  on  1984  and 
1987  trawl  surveys  that  suggested  ABC 
should  be  revised  downward  to  71,200 
mt,  using  a  rate  of  fishing  mortality  that 
would  result  in  the  maximum 
sustainable  yield  being  achieved.  The 
SSC  concurred  with  this  result.  The 
Council  adopted  this  amount  and 
recommended  that  TAC  equal  ABC, 
apportioned  among  the  regulatory  areas 
as  follows:  Western — 13,500  mt; 
Central— 52.000  mt;  and  Eastern— 5.700 
mt. 


Flounders — Stocks  of  flounder  are  in 
good  condition.  Biomass  estimates  from 
the  1984  and  1987  triennial  bottom  trawl 
surveys  indicate  that  exploitable 
biomass  has  increased  about  3  percent, 
to  2,110,854  mt.  The  Plan  Team  used 
di^erent  fishing  mortality  rates  for 
certain  species  constituting  the  flounder 
complex  by  selecting  a  rate  to  maximize 
the  yield  per  recruit  for  arrowtooth 
flounder,  rock  sole,  and  yellowfin  sole, 
because  these  species  are  at  near  virgin 
biomass  levels.  The  Plan  Team  used  an 
exploitation  rate  of  26  percent  for 
flathead  sole,  since  the  higher  rate  used 
for  the  other  species  yielded  an 
unrealistically  high  result.  This 
procedure  resulted  in  an  ABC  for  the 
flounder  complex  equal  to  554.700  mt. 
The  SSC  accepted  the  Plan  Team's 
result.  The  Council  adopted  the  ABC  but 
set  TAC  equal  to  36.000  mt  to  avoid  the 
otherwise  high  bycatch  of  Pacific 
halibut.  The  Council  recommended  the 
TAC  be  apportioned  among  the 
regulatory  areas  as  follows:  Western — 
3,200  mt;  Central— 31.800  mt;  and 
Eastern— 1.000  mt. 

Sablefish— Resxilis  of  the  1988  Japan- 
U.S.  cooperative  longiine  survey 
indicates  the  sablefish  biomass  remains 
high.  The  Plan  Team  recommended  an 
ABC  equal  to  30.900  mt.  which  is  a 
decrease  from  the  1988  level  of  35.000 
mt,  using  a  conservative  biomass 
estimate.  This  compensates  for  lack  of 
evidence  of  a  strong  1984  year  class  that 
was  expected  to  fully  recruit  to  the 
fishery  in  1989.  The  SSC  concurred  with 
the  Plan  Team's  recommendation.  The 
Council  adopted  the  SSC's 
recommendation  for  ABC  but 
recommended  that  the  TAC  should  be 
26,000  mt  to  compensate  for  unreported 
fishing  mortality  that  might  be  occurring 
from  gear  loss  on  the  gounds  and  other 
sources.  The  Council  recommended  that 
TAC  be  apportioned  among  the 
regulatory  areas  and  districts,  as 
follows: 

Western— 3,770  mt;  Central— 11.700 
mt;  West  Yakutat— 4,550  mt;  and 
Southeast  Outside/East  Yakutat— 5.980 
mt. 

Rockfish  assemblages — The  same 
three  categories  of  rockfish  in  the  genus 
Sebastes  will  be  managed  in  1989  as  in 
1988.  These  categories  are  "other 
rockfish",  pelagic  shelf  rockfish,  and 
demersal  shelf  rockfish.  They  are 
described  as  follows: 

"Other  rockfish"— In  the  Western  and 
Central  Regulatory  Areas  and  the 
Eastern  Regulatory  Area  west  of  137*  W. 
longitude,  "other  rockfish"  means  the  18 
species  of  slope  rockfish  and  the  10 
species  of  demersal  shelf  rockfish  listed 
in  the  footnote  to  Table  1  of  this  notice. 
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TACt  are  establisbed  for  these 
combined  assemblafet  in  IImm 
management  areas.  In  dte  Southeast 
Outside  District  "other  rodtfish"  means 
the  18  species  of  slope  rockflsh  only.  A 
TAG  is  establisbed  for  this  assemblage 
of  18  species  in  the  Southeast  Outside 
District 

Pelagic  thetf  nxAfah—bi  die 
Western,  Central,  mi  Eastern 
Regulatory  Areas,  pelagic  shelf  rockiish 
means  the  five  roekfisfa  apecies  listed  hi 
the  footnote  to  Table  1  of  tfris  notice.  A 
TAG  is  established  for  this  assemblage 
in  each  of  these  reyilstonr  areas. 

Demenal  abelf  mckfish—Yn  the 
Southeast  Outside  District  demersal 
shelf  rockfish  meens  the  ten  rockfish 
spedes  listed  in  the  footnote  to  TaMel 
of  this  notice.  A  TAG  is  esteUished  in 
the  SouthoMt  Outside  District 

Toe  Gonrntioii  of,  and  Comcii  actioB 
for.  each  of  the  rockfish  assemblages 
that  make  up  the  ttrae  categories  are  as 
follows: 

The  condition  of  riope  rockfish  is 
good  and  stodts  are  believed  to  be 
increasfa^  in  abundance.  Bxirfoitable 
biomass  is  estimated  to  be  about  7024X10 
rat  About  14  percani  of  this  amount  or 
90.700  mt  is  ooa^oaad  of  a  sabcategoty 
called  "deep  stope"  rockfidL  Tba 
balance  is  compossd  af  a  subcategory 
caUed  "shaHow  skpa"  rockfiak  llie 
Plan  Team  recoauaandad  a  G^  of 
Alaska-wida  ABC  Faage  cf  UJQO-40.700 
mt  The  SSC  babevad  Ika  addpoiBt  ol 
the  range,  or  22J0O  at  la  ba  moia 
appropriate.  The  Ceaadl  adapted  a 
rednoadABC  of  maoft  at  Id  aSard  move 
protection  to  two  deep  water  spades  of 
slope  rockfish.  aMdsmi^  otiMrwisa 
be  overiwrrastad  If  the  TAG  were  iMger 
and  fiahing  to  achieve  TAG  ware 
directed  at  these  spedes.  The  Goundl 
recommended  the  TAG  be  set  at  20jOQO 
mt  and  apportioned  among  te 
regulatory  areas  as  Mknm  Western— 
5.774  mt:  Central— 8,452  mt:  and 
Eastern — 5774  mt 

The  Man  Team  recommended  a  Golf 
of  Alaska-wide  ABC  of  9,300  for  peli^ic 
shelf  rockfish.  The  SSC  recoaaanaided 
an  ABC  of  &000  mt  The  Comdl 
adopted  a  preliminary  ABC  equal  to 
3,300  mt  but  set  TAG  equal  to  3J00  mt 
apportioned  aaiong  the  management 
areas  as  follows:  Western  500  mt 
Central— 2.400  mt  and  Eastern— 400  rat 

No  biomass  or  yield  estimates  are 
available  on  wfaick  to  base  an  ABC  for 
demersal  shelf  rockfish.  This  rockfish 
assemblage  is  the  target  of  a  hook-and- 
line  fishery  in  the  Southeast  Outside 
District  Information  fiom  the  Aluka 
Department  of  Fish  and  Game  on  this 
rockfish  assemblage  suggests  that  the 
population  is  declining.  The  Council 
adopted  a  TAC  of  420  mt  based  on  a 
State  of  Alaska  recommendation  that  no 


more  than  this  amount  shoold  ba 
harvested  from  the  Southeast  Outside 
District 

Thomyheodroidffiab—Tha  SSC 
adopted  the  Plan  Team's 
reoommendetian  that  the  ABC  should  be 
set  approximately  equal  to  the  IflBB 
amount  rounded  up  fitun  3J50mt  to 
3,800  mt  The  CouncQ  adapted  dite 
numba  and  recommended  a  Gulf  of 
Alaska-wide  TAG  equal  to  ABC 

Other  spedes— No  recommendations 
were  made  by  the  Plan  Team  for  this 
group.  Under  the  FMP.  the  TAC  for  this 
species  category  is  to  be  set  at  5  percent 
of  the  sum  of  the  TACs  establidied  Ux 
tfie  other  groundfish  categories. 

The  sum  of  the  above  TACs  adopted 
by  the  Councd  it  2314)06  mt  whi(^  falls 
within  the  OY  range  specified  by  tba 
FMP.  The  Goundl.  after  adopting  the 
TACs,  dien  defiberated  on  Ae 
apportionment  of  die  TACs  for  each 
spedes  among  IMP,  JVP.  reserve,  and 
TALPP.  The  Coondl  reviewed  die 
reauhs  of  the  NMPS^ottdncted  U.S. 
procasaoi  survey  and  Ae  stated 
requests  by  Joint  veature  oonyanies  for 
jVP.  nior  to  the  Cbandl's  meetlii^ 
PAn'S  sarvejred  me  U.Si  processing 
indasliy  aboot  Ha  piotessing  capadty 
and  the  extmt  to  wUch  the  capacity 
wis  CM  aaed  wr  yoaiwlwsh  species  hi 
ISHi  This  survey  Ad  not  faujade 
aahiafiali  and  all  of  fta  lOdil^  spedat, 
vdiich  are  known  to  be  fofly  ot&nd  as  a 
result  of  prior  vaan' harvests.  The 
survey  did  iBcMa  pofleek.  Pacific  cod 
and  flounder.  When  die  Regional 
Director  reviewed  die  survey  results,  he 
caterirted  dian^i^ffi^rthat  those 
ttaounts  woald  aetoa^  be  processed, 
considariag  tba  aBMant  of  processing 
machinery  diat  was  available  or  awch 
was  plaaned  for  bat  not  yet  in  place, 
both  on  shore  aad  oa  catefaer^roceseer 
and  mothership  processor  vessels. 

In  doing  so,  the  itniooal  Director 
discounted  soma  of  me  survey  restdts  as 
overly  optimistic  The  Ke^onal  Director 
presented  his  analysia  (sas  taUe  of 
NMFS  inojections  of  DAP  needs  for 
pollodi,  Pac^  cod  aad  floonder. 
below)  to  die  GoondL  which  is  tarn 
used  it  to  recommend  to  the  Secretary 
faiitial  DAP  specificationa.  As  a  result  of 
the  process.  TALFF  is  set  at  zero, 
because  aU  medes  are  expected  to  be 
fully  utdiaed  Iw  UA.  fishermen,  ddiar  in 
DAP  or  JVP  fisheries.  For  pollock  and 
Pacific  cod,  NMFS  projections  of  DAP 
needs  exceed  TACs  for  these  species. 
For  flounder,  NVffS  projectioiis  of  DAP 
needs  are  less  than  TAC  by  10.000  mt 
This  aaiouBt  is  available  for  JVP.  For 
sablefish  and  all  the  rockfish  spedes. 
indodfaig  dtomyhead  rockfish,  all  TACs 
are  expected  to  be  needed  by  DAP,  and 
none  are  available  for  JVP.  Since  DAH 
{\.B~,  sum  of  DAP  and  JVP)  equals  TACs 


for  att  spedes,  none  is  availabie  for 
TALFP. 

The  Secretwy  has  reviewed  the 
Gomdrs  recommendations  for  TAC 
specifications  and  apportionments  and 
hereby  implements  these  specifications 
under  {  672.20(c)(1).  The  FMP  stipulates 
ftat  20  percent  of  each  TAC  be  set  aside 
in  a  reserve  for  possible 
reapportionment  at  a  later  date.  Because 
DAP  is  proieded  to  need  all  reserve 
amounts,  the  Secretary,  at  this  time,  is 
reapportioning  reserves  for  each  spedes 
category  except  flounder  to  DAP. 

DAP  Requests  That  W&ie  SueMrrrEO 
TO  NMFS,  Afff)  NMFS  MrtML 
Projections  of  DAP  for  Pouock. 
Paohc  Cod,  and  FtouNOER  for  1969 
FOLUMviNa  Its  Survey  of  MS. 
Processors 


By  doing  so.  dia  Sacretaiy  ia 
antkdpating  diat  U.&  fisheimra  will 
need  att  of  DAH  amounts  so  specified 
Only  tfaoae  amounts  tiiM  tha  Secretary 
baa  determined  will  not  be  needed  by 
DAP  are  apporttoned  to  nn^  at  dds  time. 

Z  AMtignmeats  trfthe  Sat^fkh  TAC  to 
Attthc^izedFishiagCeerVaen 

Uoder  1 672.24(b).  the  sablefish  TACs 
for  each  of  the  regulatory  areas  and 
districts  are  further  assigned  to  hook- 
and-tine  and  trawl  gear.  The  Secretary 
publishes  for  the  information  of  the 
public  the  following  table  that  shows  die 
assignments  of  saMefish  TACs  between 
the  gear  types: 

SABtERSH  Total  Auovmmle  Catch 
(TAG)  AND  Amounts  of  TAC,  m 
Metric  Tons,  Assigned  to 
Authorized  Gear  IN  THE  REQutATORV 
Areas  AND  Districts  OF  the  Gulf  OF 
Alaska 


Aras/Oiieici 

TAC 

Hooli- 
•nd- 

jjns 

Traarf 

»«'ffT» 

9jn 

11.700 
MSO 

S.S80 
26,000 

aozo 

•US80 

4.320 

S.880 

2^^80 

7S0 

C««nl 
WMtYatuMU 

2.940 
230 

EaM  Yaiuitat 

ToM 

300 

3.S20 
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3.  PSC  Limits  Relevant  to  Fully  Utilized 
Species 

Section  672.20(b)(1)  specifies  that  if 
the  Secretary  determines  after 
consultation  with  the  Council  that  the 
TAC  for  any  species  or  species  group 
will  be  fully  utilized  in  the  DAP  fishery, 
he  may  specify  the  PSC  limit  applicable 
to  the  JVP  fisheries  for  that  species  or 
species  group.  Any  PSC  limit  specified 
shall  be  for  bycatch  only  and  cannot  be 
retained.  Under  {  672.20(c)(2)(iv),  if  the 
Regional  Director  determines  that  a  PSC 
limit  applicable  to  a  directed  JVP  fishery 
has  been  or  will  be  readied,  the 
Secretary  arill  publish  a  notice  of 
closure  in  die  Federal  RegMar 
prohibiting  the  receipt  of  U.S.-harvested 
fish  by  foreign  vessels  in  all  or  part  of 
the  regulatory  area  concerned. 

Since  the  Council  recommended  only 
a  single  JVP.  that  being  10,000  mt  of 
flounder,  and  intends  to  review  the 
status  of  DAP  needs  later  in  the  year 
regarding  possible  apportionments  of 
DAP  to  JVP  to  support  the  bycatch 
needs  of  a  flounder  fishery,  the 
Secretary  is  not  making  determinations 
concerning  PSC  limits  for  fully  utilized 
species  that  would  be  applicable  to  JVP 
at  this  time.  If  future  apportionments 
from  DAP  to  JVP  occur,  the  Secretary 
will  also  make  the  necessary 
determinations  under  8  672.20(c)(iv)  at 
that  time. 

4.  Halibut  Prohibited  Species  Catch 
Limits 

Section  672.20(f)(2)(i)  specifies  a 
framework  procedure  for  setting  PSC 
limits  for  Pacific  halibut  This  procedure 
requires  the  Secretary,  after 
consultation  with  the  Coundl,  to  publish 
a  notice  in  the  Federal  Register  to 
establish  I'SC  limits  for  Pacific  halibut. 

The  Secretary  has  consulted  with  the 
Council  and  is  afTirming  the  Council's 
intent  that  the  total  fishing  mortality 
inflicted  on  Pacific  halibut  by  the 
groundfish  fishery  should  not  exceed 
2,000  mt.  This  amount  has  been 
recommended  by  the  International 
Pacific  Halibut  Commission  (II^C), 
because  the  II^C  subtracts  this  amount 
from  available  harvest  amounts  for  the 
directed  fishery  for  halibut  before 
setting  fishing  quotas.  The  purpose  of 
this  amount  is  to  allocate  non-retainable 
bycatch  to  groundfish  fishermen. 


Certain  assumptions  are  made 
relating  to  different  mortality  rates 
between  JVP  and  DAP  fisheries, 
depending  on  the  types  and  deployment 
of  gear  used  in  the  fisheries.  In  DAP 
trawl  fisheries.  50  percent  of  all  the 
halibut  caught  are  assumed  to  be  killed. 
In  JVP  trawl  fisheries.  100  percent  of  all 
halibut  are  assumed  to  be  killed  due  to 
the  longer  trawling  time  before  sorting 
of  catch.  In  hook-and-line  fisheries,  25 
percent  of  all  halibut  caught  are 
assumed  to  be  killed  regardless  of 
whether  the  fisheries  are  DAP  or  JVP. 

Certain  assumptions  are  also  made 
regarding  the  different  proportions  of 
target  groundfish  species  caught  by  the 
difierent  gear  types  and  the  distribution 
of  midwater  pollock,  by  area.  These 
assumptions  are  summarized  as  follows: 

Bycatch  Assumptions 


Gew 

Domestic 

Target  species 

bonofvi 
Irawt 

cenQ 

Hook- 
and«ne 

<P?- 
cent) 

Mid- 
water 
trawt 
(per- 
cent) 

Pollock _ - 

25 

0 

75 

Cod — 

85 

15 

0 

Flounders 

100 

0 

0 

Sabiellsh _ 

15 

80 

5 

67 

33 

0 

Midwater  Pollock 

Distntxibofit 

Western.  (20% 

percent); 

Centra  (80% 

percent). 

Using  the  above  assumptions,  the 
Secretary  is  establishing  a  PSC  limit 
applicable  to  JVP  that  is  equal  to  515  mt 
based  on  the  JVP  for  flounder  of  10,000 
mt  and  100  percent  mortality  rate  of 
halibut  in  the  JVP  trawl  fishery. 

The  Secretary  is  also  establishing  a 
PSC  limit  appUcable  to  DAP.  Rather 
than  establish  a  numerical  PSC  limit  for 
DAP,  the  Secretary  is  defining  the  PSC 
limit  for  DAP  as  the  amount  of  Pacific 
halibut  caught  that  would  result  in  a 
mortality  of  1.485  mt  of  Padfic  halibut 
This  amoimt  will  be  determined 
inseason  by  multiplying  the  groundfish 
catches  by  the  assumed  rates  shown 
below  and  using  the  assumptions  of 
mortality  and  assumed  bycatches 
discussed  above.  The  Coimcil 
recognized  that  the  current  mix  of 


grounfish  TACs  and  apportionments 
thereof  would  arithmetically  result  in  a 
catch  of  7.203  mt  of  Pacific  halibut.  This 
amount  of  catch  would  result  in  a 
mortality  of  3.544  mt,  if  each  of  the  DAP 
and  JVP  groundfish  specifications  were 
caught.  Rather  than  reduce  groundfish 
TACs  to  generate  a  PSC  limit  that  would 
result  in  a  mortality  of  no  more  than 
ZOOO  mt.  the  Council  recommended  that 
the  Regional  Director  manage  the 
overall  harvest  to  accomplish  the 
Council's  objective  relative  to  the 
mortality  goal  for  halibut.  This 
procedure  will  allow  the  Secretary  to 
more  accurately  determine  the 
appropriate  Pacific  hahbut  bycatch  and 
mortality  amounts  during  the  season 
based  directly  upon  observed  and 
reported  harvesting  activity.  Given  that 
Pacific  halibut  bycatch  and  mortality 
rates  vary  with  the  type  of  gear,  target 
species,  and  method  of  gear  deployment 
the  Regional  director  will  be  able  to 
calculate  Pacific  halibut  bycatch  and 
mortality  based  on  actual  groundfish 
harvests,  thereby  increasing  the 
accuracy  of  the  accounting  procedures. 

The  Council  also  did  not  recommend 
JVP  specifications  of  other  groundfish 
species  to  support  bycatch  needs  for  the 
10,000  mt  flounder  JVP.  The  JVP  flounder 
fishery  is  not  scheduled  to  start  until 
September  15  to  avoid  excessive  catches 
of  Pacific  halibut.  The  Council  intended 
that  the  Regional  Director  would 
apportion  other  target  groundfish 
species  to  JVP.  which  would  support  the 
flounder  JVP  fishery,  if  any  amounts 
were  determined  to  be  surplus  to  DAP 
needs  later  in  the  year.  If  the  Regional 
Director  reaportions  surplus  DAP  to  JVP. 
the  Secretary  will  also  specify  a  PSC  for 
JVP  at  that  time.  In  the  meantime,  the 
Regional  Director  intends  to  monitor  the 
DAP  fishery  and  apply  the  assumed 
rates  used  in  computing  the  PSC  against 
the  known  groundfish  catch.  If  the 
Regional  Director  determines  that  the 
catch  of  Pacific  halibut  by  U.S.  vessels 
fishing  in  DAP  operations  will  reach  a 
PSC  limit,  he  will  publish  a  notice  in  the 
Federal  Register  prohibiting  fishing  with 
trawl  gear  other  than  pelagic  trawl  gear 
for  the  rest  of  the  year  in  the  Gulf  of 
Alaska,  subject  to  §  672.20(n(2)(iv). 

Assumed  rates  that  were  used  in 
computing  the  Pacific  halibut  PSC  are 
shown  in  the  following  table: 
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Table  of  Historicai.  Bycatch  Rates  (Percent)  by  Weight  in  the  Western  (W)  and  Central  (C).  and  Eastern  (E) 
Regulatory  Areas  Used  To  Calculate  the  PSC  Limits  for  Pacific  Halibut  in  the  DAP  1989  Grounofish  Fisheries 

(RalM  ara  liom  HtlMrtM  tot  groundlith  wHh  bottCMn  trmit  tni  (iM-waMr  trawls  and  tram  liaiMfias  lor  Pacific  cod  and  lableliih  wHh  hock-and-bna  gaaf ] 


Bottoni  tfMrt 

HnH^wVl^R    V^^VI 

Hook'-ftnd'IfflO 

GuH-«wte 

w 

C 

PacMccod 

Sablefish 

w 

C 

e 

W 

C 

E 

DAP _._ 

JVP „_           „          

4.5 
SIS 

0.08 
0.02 

0.06 
0.06 

5.23 

5.23 

9.15 
9.15 

915 
9.15 

1.20 
1.20 

1.20 
1.20 

1.20 
1.20 

Certain  of  these  rates  are  different 
than  those  published  at  50  CFR  47993 
(November  29, 1988).  Differences  are  for 
Gulf-wide  bottom  trawl,  midwater  trawl 
in  the  Western  Regulatory  Area,  and 
addition  of  rates  to  the  Eastern 
Regulatory  Area  for  hook-and-line  gear. 
The  4.5  rate  used  for  DAP  Gulf-wide  is 
updated  from  2.53,  using  DAP  data  from 
the  Alaska  Department  of  Fish  and 
Game  observer  program  during  January 
1. 1987  through  September  30, 1988.  The 
5.15  rate  used  for  JVP  Gulf-wide  is 
updated  from  2.53,  using  1987  and  1988 
NMFS-observed  data  on  joint  venture 
fisheries.  The  0.02  rate  used  for  DAP  and 
JVP  in  the  Western  Regulatory  Area  is 
updated  from  0.06,  using  1987  NMFS- 
observed  data  on  joint  venture  fisheries. 
The  rates  in  the  Eastern  Regulatory 
Area  are  added  and  are  set  equal  to 
those  for  the  Central  Regulatory  Area, 
using  the  latter  as  the  best  available 
information. 

5.  Apportionments  of  Reserves  to  DAP 

Under  S  672.20(d)(l)(ii),  the  Secretary 
may  reapportion  to  DAH  any  amounts 
of  the  reserves  that  he  determines  to  be 
needed  to  supplement  DAH  as  soon  as 
practicable  on  April  1,  June  1,  and 
August  1.  and  on  such  other  dates  as  he 
determines  necessary.  The  Secretary  is 
reapportioning  all  reserves  except 
flounder  to  the  DAP  component  of  DAH, 
effective  January  1, 1989,  on  the  basis  of 
the  NMFS  initial  estimates  of  DAP 
needs.  Under  (  e72.20(d](5)(iv],  when  the 
Secretary  determines  that 
apportionment  is  required  on  dates 
other  than  those  specified  and  he  finds 
that  apportioning  additional  amounts  is 
necessary  without  affording  a  prior 
opportunity  for  public  comment,  he  will 
invite  such  comments  for  a  period  of 
fifteen  days  after  the  effective  date  of 
the  apportionment.  Therefore,  the 


Secretary  is  inviting  comments  on  the 
reserve  apportionment  until  February  24, 
1989. 

A  Inseason  adjustment  in  the  pollock 
fishery 

As  stated  in  the  discussion  of  pollock, 
above,  the  Council  has  recommended 
that  no  more  than  6,250  mt  be  harvested 
in  Shelikof  Strait,  as  a  conservation 
measure,  to  protect  pollock,  which  in 
past  years  has  been  harvested  in 
Shelikof  Strait  to  obtain  roe  from  mature 
female  pollock.  The  biomass  of  pollock 
in  the  Gulf  of  Alaska  has  declined  after 
reaching  a  peak  in  1981  and  1982. 
Depending  on  the  various  recruitment 
scenarios  and  catch  levels  used  to 
forecast  pollock  abundance,  the  biomass 
was  projected  to  rebuild  to  between 
866,600  mt  and  1.051,500  mt  in  1988. 
Biomass  estimates  have  been  based  on 
hydroacoustic  surveys  conducted  in 
Shelikof  Strait.  These  surveys  have 
focused  on  aggregations  of  pollock  while 
they  are  in  spawning  condition  during 
March-April.  Since  few  pollock  were 
believed  to  be  present  outside  Shelikof 
Strait  during  this  time,  the  information 
obtained  was  thought  to  represent  most 
of  the  pollock  biomass  occurring  in  the 
Western/Central  Regulatory  Aiea.  In 
addition  to  the  hydroacoustic  survey, 
other  information  on  pollock  abundance 
has  been  obtained  from  bottom  trawl 
surveys  conducted  elsewhere  in  the  Gulf 
of  Alaska  every  three  years.  The  last 
such  survey  was  conducted  in  1987. 

The  1988  hydroacoustic  survey  in 
Shelikof  Strait  produced  a  biomass 
estimate  of  only  330,000  mt,  which  is  the 
lowest  on  record.  The  low  biomass  is 
attributed  to  poor  recruitment  of  the 
1984  year  class,  which  would  otherwise 
have  recruited  into  the  fishery  in  1987  as 
3-year  old  fish.  In  1988,  they  should  have 
been  available  as  4-year  old  fish. 


Other  information  obtained  from  the 
1987  triennial  bottom  trawl  survey  also 
shows  a  decline  in  pollock  biomass.  The 
decline  appears  to  have  occurred 
between  1984  and  1987.  Biomass 
estimated  from  the  1987  bottom  trawl 
survey  was  about  593,000  mt.  Although 
the  1987  bottom  trawl  survey  showed  a 
decline  in  the  status  of  pollock,  the 
decline  was  not  as  large  as  the 
hydroacoustic  survey  suggests.  Since  the 
1987  bottom  trawl  survey  showed 
pollock  to  be  in  greater  abundance  than 
did  the  1988  hydroacoustic  survey,  the 
premise  is  being  questioned  that 
hydroacoustic  surveys  in  Shelikof  Strait 
provide  the  best  estimates  of  pollock 
abundance  for  the  entire  Western/ 
Central  Regulatory  Area.  Estimates  can 
be  made  of  total  biomass  if  these 
surveys  can  be  considered  to  only 
assess  a  portion  of  the  total  biomass. 
Using  information  from  the  1986 
hydroacoustic  survey,  the  1987  bottom 
trawl  survey,  and  the  1988 
hydroacoustic  survey,  the  range  of  total 
biomass  is  between  330,000  mt  and 
593,000  mt. 

The  Secretary  concurs  with  the 
Council's  recommendation  and  hereby 
adjusts  the  TAC  under  S  672.22  such 
that  no  more  than  6.250  mt  of  pollock 
may  be  harvested  in  the  Shelikof  Strait 
(Figure  1)  as  a  conservation  measure  to 
protect  pollock  stocks.  Coordinates 
defining  Shelikof  Strait  are  provided 
below.  Since  the  Secretary  must  be  able 
to  monitor  the  pollock  harvested  from 
Shelikof  Strait,  he  is  establishing  the 
6,250  mt  harvest  limitation  as  a  separate 
TAC,  and  hereby  requests  fishermen  to 
use  "621"  as  the  statistical  area  for 
purposes  of  reporting  Shelikof  Strait 
pollock  harvests,  on  catch  reports 
required  under  §  672.5. 
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The  Shelikof  Strait  district  means  all        connecting  the  following  points  in  the 
waters  of  the  EEZ  enclosed  by  a  line  order  listed: 


Rsfwsnos 
poM 

N-MNuda 

W.tongHuds 

DMCripton 

A 
■ 

i 

I 
F 

a 

H 

1 

58*51-  N. 
58*51-  N. 

57*00- N. 

sr30-N. 

56*30*  N. 
56*0aN. 
56'OaN. 

15ri5*  w. 
152*00*  W. 

i54*oaw. 

154*00*  W. 

i55*oaw. 

155*00'  W. 
157*00-  W. 

CsM  DouqIm; 

Than  toutt)  to  Iha  inttntCtton  of  152*00-  W.  with  Atogrwk  Wand,  than  countar  dockwtaa  around  tha  waslam 
ahoraHnaa  of  Atognak.  KodWc  and  Raapbany  Manda  ta 

AWak  Bay  than  aoulh  to; 

Than  waat  through  TilnMy  W«ida  to: 

Thanaoulhto: 

Thanawatlo; 

Than  noftt)  to  Maraadton  of  157*oa  W.  wHh  tha  Alaaka  Paninaiila 

Public  CoameBts 

No  comments  were  received  by  the 
Regional  Director. 

Other  Matters 

This  action  is  taken  under  SS  611.92, 
672.20.  and  672.22  and  complies  with 
Executive  Order  12291.  The  Secretary 
finds  it  necessary  to  apportion  the 
aforementioned  reserves  without    ' 


affording  a  prior  opportunity  for  public 
comment  to  prevent  closures  of  a  target 
DAP  fishery  for  these  species,  which 
might  otherwise  occur  due  to  the  large 
amount  of  fishing  effort  expected.  The 
Secretary  also  flnds  it  necessary  to 
adjust  the  pollock  TAG  limit  without 
affording  a  prior  opportunity  for  public 
comment  to  prevent  overfishing  pollock 
in  the  Shelikof  Strait 


List  of  Subjects 
50  CFR  Part  611 

Fisheries.  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  a,  1989. 
James  W.  Biannan, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 


Table  i.— Inhial  ABCs,  TACs,  DAPs,  JVPs,  Reserves  (N/A  Not  Appucabi^),  and  TALPFs  of  Groundfish  (Metric  Tons)  for 
THE  Western/Central  (W/C),  Western  (W).  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and  in  the  Sheukof 
Stratf  (SS),  West  Yakutat  (WYK),  Southeast  Outside/East  Yakutat  (SEO/EYK),  and  Southeast  Outside  (SEO) 
Districts  of  the  Gulf  of  Alaska 


Spadaa 

Afaa> 

ABC 

TAC 

Raaarves 

DAP 

JVP 

TALFF 

POSOCK »„....» 

W/C _... 

SS 

60.UUU 

N/A 

3.400 

63.400 

13,500 

52,000 
5,700 

71,200 
111,500 
384,300 

58,900 

554.700 

4.900 

13.900 
5.300 
6.800 

30.900 
5.774 
8.452 
5.774 

20.000 

1.000 

4.800 

800 

6.600 

3.800 
N/A 

53.750 

6.250 

200 

60.200 

13.500 

52.000 

5.700 
71.200 

3.200 
31,800 

1,000 
36,000 

3.770 
11.700 

4.550 

5.960 
26,000 

5.774 

8.452 

5.774 

20.000 

500 

2.400 
400 

3.300 
420 

3.800 
11.046 
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C 
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231,966 

0 

221.966 

10.000 

0 

'  Saa  Rgura  1  of  1 672.20  tor  daacrlptlon  of  raguMoiy  vaaa/dMricta. 

*  Tha  catogory  "ottwr  rockfiah"  In  tha  Waaiam  and  Cantral  Ragulatory  Areaa  and  in  tha  Waat  Yakutat  and  East  Yakutat  Otatricta  Inckidaa  Stopa  rocAfiih  and 
Oamaraal  ahatt  rockfiah.  Tha  catagory  "othar  ro(Afi8h"  in  tha  Southaaat  Outsida  Owtnct  inckjdet  Siopa  ro(;ktah. 
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*  Tha  category  stope  rockfiah  inckidas  Sataa**  potyapinis  (Northern  rockfiah).  5.  . 
(Sharpchin).  S  Mwalif  jtShoilrakarl,  S  mnn  (Aurora),  St  metanostomus  (Blackgim,  S  goot 
ManiMaM*  (Harlequin),  s  misoni  (Pygm)4.  &  btbooeU  (Red  tMndad),  5t  >onalar»lSnortoaay), 


'The  category  dertwraal  aheit  rockfiah  m 
(Redalripe).  &  AaAromaouM*  (Roaelhom),  S 

*  The  category  "other  species"  inckidea  / 
tha  tergal  apaaea. 

^  Unknown. 


alulus  (Pacific  ocean  parch),  &  atoutanut  (Rou|^wye).  S  zacentus 

goodei  (Chiipapper).  £  cramen  (DarfcbtolcM.  S  alongalus  (Greenstrped).  S. 

~     &  diplopma  (Spfilnoa^.  &  aancola  (StripetaiO.  £  amiakm  (Vermihon). 


vanagataa  (HarleQuin).  &  Hi 
and  &  /MaffYeSownoulh). 

*  The  category  patogic  ahelf  rockfiah  inckidaa  5Maaatta  malanops  (Black)  S  myaHnua  (Bkia)  S  cmiua  (Duaky).  £  amomalat  (Widoi«).  and  £  tatmlus  (YeSowtai). 

inckidaa  5MMM*  paocapirai  (Bocaccto).  £ /Mfiubau*  (Chine).  £  caurin^ 

tntiapinit  (SHvergrey).  £  n/gmcincwe  (Tiger).  £  nibemnm  (YoSeweya),  £  pmmngera  (Canary). 
I  Atka  mackerel,  sculpina.  shaika.  akates.  aulachon.  amelta.  and  octopus.  The  TAC  is  equal  to  5  percent  c«  the  TACs  o« 


[FR  Doc.  8»-3361  Filed  2-9-88: 9:10  am] 
MUJM  oooc  asia-a-«i 


S0CFRPart683 

(Docket  Na  •0483-S147] 

sveewiii  rBcific  DononiiMn  rnnenes 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule:  corrections. 

summary:  This  document  corrects 
several  errors  in  a  final  rule  for 
Amendment  2  to  the  Fishery 
Management  Plan  for  Western  Pacific 
Bottomfish.  The  final  rule  was  published 
August  9. 1988  (53  FR  29907)  in  FR  Doc. 
88-17967.  This  correction  makes  no 
substantive  changes.  It  redesignates 


several  paragraphs  in  $  683.6  to  take 
into  account  changes  to  i  683.6  made  in 
a  final  rule,  technical  amendment 
published  on  June  29, 1988  (53  FR  24644). 

The  final  nUe  document  88-17967  on 
page  29909  in  the  issue  of  Tuesday, 
August  9, 1968,  should  have  read  as 
follows: 

1.  In  the  first  column,  item  4  should 
have  read.  "In  {  683.6,  new  paragraphs 
(e).  (f).  (g).  and  (h)  are  added  as 
foUows:" 

Z  In  the  first  column,  under  regulatory 
text  for  S  683.6  General  prohibitions,  "k" 
should  have  read  "e",  "1"  should  have 
read  "f ',  "m"  should  have  read  "g".  and 
"n"  should  have  read  "h". 

List  of  Subjects  in  50  CFR  Fart  683 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  February  7. 1988. 
JaBiaa  E.  DooglaB,  Ir.. 

Depaty  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Ser.ncs. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  Part  683  is  amended 
as  follows:  s 

PART  683-(AMENDED] 

1.  The  authcMlty  citation  for  50  CFR 
Part  683  continues  to  read  as  foUows: 

Authority:  16  U.S.C  1801  et  seq. 

S6S3.6    (Amended] 

2.  In  S  683.6.  paragraphs  (k),  (1).  (m). 
and  (n)  are  redesignated  as  paragraphs 
(e),  (f).  (g).  and  (h).  respectively. 

pit  Do&  89-32S5  Filed  2-10-68: 8:45  am| 


8532 


Proposed  Rules 


Federal  Registar 

Vol  54.  No.  28 

Monday.  February  13,  1960 


Th«  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubhc  of  the 
proposed  issuance  of  rules  and 
regutations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partidpata  in  the  rule 
making  prior  to  the  adoption  of  the  tkiai 
rules. 


D9ARTIIENT  OF  AOfnCULTURE 
Fwnwra  Hoflw  Administration 
7  CFR  Parts  1933  sod  1944 

S«H4«slp  Tsehnicat  Asslstancs  Grants 

AOINCV:  Fanners  Home  Administration. 
USD  A. 

action:  Proposed  rule. 


Attention:  Desk  Officer  for  the  Fanners 
Home  Administration.  Washington.  DC 
22053. 


f:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
revise  and  redesignate  its  rc^gulatioo  for 
Self-Help  Housing  Technical  Assistance 
Grants.  This  action  is  necessary  to 
comply  with  OMB  circulars.  The 
intended  effect  is  to  encourage  more 
communities  to  participate  in  the 
progam  by  permitting  an  organization 
with  fewer  employees  to  participate.  It 
also  permits  the  use  of  a 
predevelopment  agreement  to  test  the 
feasibility  of  the  program  in  a 
community  before  making  a  major 
commitment  of  resources.  It  requires 
that  organizations  have  a  local 
membership  base,  and  increases  the 
amount  of  family  labor  in  the  building  of 
homes.  It  incorporates,  by  reference  or 
direct  quote,  OMB  circulars  that 
significantly  affect  participating 
grantees. 

DATE  Comments  must  be  received  on  or 
before  April  14. 1969. 
ADPWmM.  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Directives  Management  Branch.  Fanners 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6348,  South 
Agriculture  Building,  14th  and 
Independence  Avenue.  SW., 
Washington.  DC  20250.  All  written 
comments  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address.  The  collection  of 
information  requirements  contained  in 
this  rule  have  been  submitted  to  OMB 
for  review  under  section  3S04(h)  of  the 
Paperwork  Reduction  Act  of  180.  Submit 
any  comment  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 


FON  RNVrNn  MMMMATION  CONTACT: 
Cliff  Herron.  Senior  Loan  Officer.  Single 
Family  Housing  Processing  Division. 
Farmers  Home  Administration,  USDA. 
Room  5346.  South  A^culture  Building. 
Washington.  DC  20250,  Telephone  202- 
382-1484. 

SUTMAWNTARY  INFORMATION:  This 
action  was  reviewed  under  USDA 
procedures  estabbahed  on  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291.  and  has  been 
determined  to  be  nonmajor.  because  the 
aimual  effect  on  the  economy  is  less 
than  $100  million.  There  is  no  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  AMistance 
under  number  10.420. 

This  program/activity  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  7  CFR  Part  3015.  Subpart  V 
(48  FR  291115,  June  24. 1983)  and  FmHA 
Instruction  1940-J.  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities"  (December  23. 1983). 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

In  compliance  with  the  Regulatory 
FlexibiUty  Act  (Pub.  L  96-354),  the 
Administrator  of  the  Farmers  Home 
Administration,  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  less 
than  100  rural  communities  will  be 
affected  aimually. 

The  proposed  changes  to  the 
regulation  decrease  the  role  and 
involvement  of  the  National  Office  by 


placing  more  decision  making  authority 
at  the  state  and  district  level.  The 
proposal  also  requires  a  greater  level  of 
involvement  by  the  communities  being 
served  than  previously  required.  It 
further  directs  the  program  to  assist 
those  most  in  need  of  houses,  who 
generally  are  families  below  50  percent 
of  area  median  income,  living  in 
substandard  housing  and/or  otherwise 
lack  the  skills  to  be  good  homeowners.  It 
requries  a  greater  amount  of  family 
participation  in  the  construction  of  their 
own  homes.  It  is  anticipated  that  this 
change  will  increase  the  amount  of 
borrower  labor  by  more  than  30  pecent 
over  i^at  was  previously  required. 

It  changes  the  method  used  for 
accounting  for  borrower  labor.  The 
current  regulation  accounts  for  borrower 
labor  by  die  number  of  hours 
contributed.  The  new  method  accounts 
for  labor  by  the  number  of  tasks 
performed.  This  method  permits  the  use 
of  modem  construction  techniques 
whereas  the  current  regulation 
discourages  their  use  because  it  could 
reduce  the  number  of  hours  contributed. 

It  restricts  the  families  who  can 
participate  in  this  program  only  to  those 
who  are  approved  for  a  section  502  loan. 
Previously,  they  could  obtain  other 
assistance  as  well;  however,  virtually 
everyone  participating  in  this  program  in 
the  past  has  done  so  by  obtaining  a 
section  502  loan.  Therefore,  it  was 
decided  to  drop  the  reference  to  other 
sources  of  credit. 

It  gives  the  State  Director  more 
flexibility  in  directing  the  program  to 
communities  that  may  best  benefit.  The 
current  method  of  determining  the 
success  of  the  program  is  based  on  the 
amount  of  saving  as  the  difference 
between  the  cost  of  a  contract  built 
house  and  the  cost  of  a  self-help  built 
house.  This  method  has  many  f.aws.  It  is 
difficult  to  establish  the  benchmark 
value,  thereby,  permitting  generous 
funding  of  grantees  in  high  cost  areas 
and  inadequate  funding  in  low  cost 
areas.  As  proposed,  the  State  Director 
has  greater  flexibility  in  the  use  of  the 
program  and  in  determining  the  value  to 
be  placed  on  the  self-help  effort.  The 
State  Director  can  negotiate  with  the 
grantee  on  the  method,  amount  of 
borrower  contribution,  and  level  of  grant 
funding  which  will  permit  the  program 
to  be  useful  in  rehabilitation  and  repair 
of  dwellings. 
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The  proposed  regulation  strengthens 
the  supervision  of  the  grantee  by 
requiring  the  grantee  to  report  quarterly 
on  progress  and  for  FmHA  to  determine 
whether  their  quarterly  progress  is  on 
schedule.  It  requires  FmHA  to  put 
delinquent  grantees  on  notice  and  to 
offer  diem  assistance  so  they  will  be 
successful.  If  after  a  90  day  period,  the 
grantee  is  still  unsuccessful  they  will  be 
terminated.  This  proposed  change 
should  assist  more  grantees  to  be 
successful. 

listofSubiecU 

CFR  Part  1933 

Grant  program — Housing  and 
community  development  Indians,  Low 
and  moderate  income  housing,  Nonprofit 
organizations.  Rural  housing. 

7CFRPartl944 

Fair  housing.  Great  programs — 
Housing  and  community  development. 
Reporting  and  recordkeeping 
requirements.  Rural  housing. 

As  proposed.  Subpart  I  of  Part  1933, 
Chapter  XVIH  Title  7,  of  the  Code  of 
Federal  Regulations  is  revised  and 
redesignate  as  Subpart  I  of  Part  1944  as 
follows: 

PART  1933-LOAN  AND  GRANT 
PROGRAM  (GROUP) 

1.  The  authority  citation  for  Part  1933 
continues  to  read  as  follows: 
Authotity.  42  US.C  1480: 7  CFR  2.23: 7  CFR 

2.7a     .. 

§§  1933.401-1tSS419  snd  ExhMIs 
A-f 


2.  Sections  1933.401  through  1933.419 
and  Exhibits  A  through  F  are  removed 
and  reserved  (and  consequently.  Part 
1933  is  removed  cmd  reserved). 

PART  1944— HOUSING 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

AutlMMity:  42  U.S.C  1480;  5  U.S.C.  301: 7 
CFR  2.23;  7  CFR  2.7a 

2.  Subpart  I  is  added  to  read  as 
follows: 

Subpart  I— 8«lf-Haip  TsdNiteal  Assistancs 
Grants 

90C> 

1944.401  Objective. 

1944.402  Grant  purposes. 

1944.403  Defmitions. 

1944.404  Eligibility. 

1944.405  Authorized  use  of  grant  funds. 

1944.406  Prohibited  use  of  grant  funds. 

1944.407  Limitations. 

1944.408  [Reserved] 

1944.409  Executive  Order  12372. 


swc> 

1944.410  Processing  preapplications, 
applications,  and  conqideting  grant 
dockets. 

1944.411  Conditions  for  approving  a  grant 

1944.412  Dodcet  preparation. 

1944.413  Grant  approval. 

1944.414  [Reserved] 

1944.415  Grant  approval  and  other 
approving  authorities. 

1944.416  Grant  dosing. 

1944.417  Servicing  actions  after  grant 
closing. 

1944.418  [Reserve] 

1944.419  Pinal  grantee  evaluation. 

1944.420  Extension  or  revision  of  the  grant 
agreement 

1944.421  Refunding  of  an  existing  grantee. 

1944.422  Audit  and  oilier  report 
requirements. 

1944.423  Loan  packaging  and  502  RH 
application  submittal. 

1944.424  Dwelling  construction  and 
standards. 

1944.425  Handling  and  accounting  for 
borrower  loan  funds. 

1944.426  Grant  doseout 

1944.427  Grantee  self-evaluation. 
1944.428-1944.450    Reserved 

ExhibiU  to  Subpart  I 

Exhibit  A    Self-Help  Technical  Assistance 

Grant  Agreement 
Exhibit  B    Mutual  Self-Help  Housing 

Guidelines 
Exhibit  C    Evaluation  Report  of  Self-Help 

Technical  Assistance  (TA)  GranU 
Exhibit  D    Amendment  to  Self-Help 

Technical  Assistance  Grant  Agreement 
Exhibit  E    Self-Help  Technical  Assistance 

Grant  Predevelopment  Agreement 
Exhibit  F    Guidance  for  Redpients  of  Self- 
Help  Technical  Assistance  Grants 
Exhibit  G    Site  Option  Loan  to  Technical 

Assistance  Grantees 

Subpart  l-SeH-Heip  Technical 
Assistance  Grants 

$1944.401    Obfsetlv*. 

This  subpart  sets  forth  the  policies 
and  procedures  and  delegates  authority 
for  providing  Technical  Assistance  (TA) 
funds  to  eligible  applicants  to  finance 
programs  of  technical  and  supervisory 
assistance  for  self-help  housing  as 
authorized  under  section  523  of  the 
Housing  Act  of  1949.  This  financial 
assistance  may  pay  part  or  all  of  the 
cost  of  developing,  administering,  or 
coordinating  programs  of  technical  and 
supervisory  assistance  to  aid  needy  very 
low-  and  low-income  families  in 
carrying  out  self-help  housing  efforts  in 
rural  areas.  The  primary  purpose  is  to 
fund  organizations  that  are  willing  to 
locate  and  work  with  families  that 
otherwise  do  not  quaUfy  as 
homeowners.  Generally  these  are 
families  below  50  percent  of  median 
incomes,  living  in  substandard  housing, 
and/or  lacking  the  skills  to  be  good 


homeowners.  Grantees  will  comply  with 
the  nondiscrimination  regulation 
Subpart  E  of  Part  1901  of  this  chapter 
which  states  that  no  person  in  the 
United  States  shaU,  on  the  grounds  of 
race,  color,  national  origin,  sex,  religion, 
or  age  be  excluded  from  partidpating  in, 
be  denied  the  benefits  of,  or  be  subject 
to  discrimination  in  connection  with  the 
use  of  grant  funds. 


I1M4.402    Granti 

FmHA  may  contract  at  make  a  grant 
to  an  organization  to: 

(a)  Give  technical  and  supervisory 
assistance  to  eligible  very  low-  and  low- 
income  families  as  defined  in  Exhibit  C 
of  Subpart  A  of  this  part,  in  carrying  out 
self-help  housing  efforts, 

(b)  Assist  other  organizations  to 
provide  technical  and  supervisory 
assistance  to  eligible  fainilies, 

(c)  Develop  a  final  application,  recruit 
families  and  related  activities  necessary 
to  partidpate  under  paragraph  (a)  of  this 
section. 

S1M4.403    PtWmttons. 

(a)  Agreement  The  Self-Help 
Technical  Assistance  Agreement  which 
is  a  uocument  signed  by  Farmers  Home 
Administration  (FmHA)  and  the  grantee 
which  sets  forth  the  terms  and 
conditions  under  which  TA  funds  will 
be  made  available.  (Exhibit  A  of  this 
subpart). 

(b)  Agreement  period  (or  grant 
period).  The  period  of  time  for  which  an 
agreement  is  in  force. 

(c)  Date  of  completion.  The  date  when 
all  work  under  a  grant  is  completed  or 
the  date  in  the  TA  grant  agreement,  or 
any  supplement  or  amendment  to  it, 
when  Federal  assistance  ends. 

(d)  Disallowed  costs.  Those  charges  to 
a  grant  which  FmHA  determines  cannot 
be  authorized. 

(e)  Equivalent  units.  Equivalent  units 
represent  the  "theoretical  number  of 
units"  arrived  at  by  adding  the 
equivalent  percentage  of  completion 
figure  for  each  family  in  the  self-help 
program  (pre-construction  and  actual 
construction)  together  at  any  given  date 
during  program  operations.  The  sum  of 
the  percentage  of  completion  figures  for 
all  partidpant  families  represent  the 
total  number  of  "theoretical  units" 
completed  at  any  point  in  time. 
Equivalent  units  are  useful  in  measuring 
progress  during  the  period  of  the  grant 
and  are  not  a  measurement  of  actual 
accomplishments. 

(f)  Equivalent  value  of  modest 
housing.  The  equivalent  value  of  modest 
housing  is  the  typical  cost  of  recendy 
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constructed  (within  the  last  12  months) 
FmHA  financed  homes  in  the  area  plus 
the  actual  or  projected  cost  of  the  site 
and  site  development  If  no  construction 
has  taken  place  during  the  last  twelve 
months,  the  value  will  be  established  by 
use  of  the  Marshall  and  Swift  cost 
handbook  or  a  similar  type  of  handbook. 
This  value  is  established  by  FmHA. 

(g)  Mutual  self-help.  The  construction 
method  by  which  participating  families 
organized  in  groups  of  4  to  10  families 
utilize  their  own  labor  to  reduce  the 
total  construction  cost  of  their  homes. 
Participating  families  comitate 
construction  work  on  their  homes  by  an 
exchange  of  labor  with  one  another.  The 
mutual  self-help  method  must  be  used 
for  new  construction  unless  an 
exception  is  obtained  from  the  National 
Office  under  9  1944.427  of  this  subpart. 

(h)  Organization.  (1]  A  State,  political 
subdivision,  or  pubhc  nonproBt 
corporation  (including  Indian  Tribes  or 
Tribal  corporations);  or 

(2)  A  private  nonprofit  corporation 
that  is  owned  and  controlled  by  private 
persons  or  interests  and  is  organized 
and  operated  for  purposes  other  than 
making  gains  or  proRts  for  the 
corporation  and  is  legally  precluded 
from  distributing  any  gains  or  profits  to 
its  members. 

(i)  Participating  family.  Individuals 
and/or  their  families  who  agree  to  build 
homes  by  the  mutual  self-help  method. 
Participants  are  families  with  low 
incomes  who  qualify  for  and  will  receive 
interest  credits.  Participating  families 
must  have  the  ability  to  furnish  their 
share  of  the  required  labor  input 
regardless  of  the  age  or  sex  of  the  head 
of  household.  The  participating  family 
must  be  approved  for  a  Section  502  Rli 
Loan  before  the  start  of  construction, 
have  sufficient  time  available  to  assist 
in  building  their  own  homes,  and  show  a 
desire  to  work  with  other  families.  Each 
family  in  the  group  must  contribute 
labor  on  each  other's  homes  to 
accomplish  the  mandatory  tasks  plus  at 
least  20  percent  of  the  other  tasks  values 
listed  in  Exhibit  C-2  of  this  subpart 

(j)  Self-help,  The  construction  method 
by  which  an  individual  family  utilize 
their  labor  to  reduce  the  construction 
cost  of  their  home  without  an  exchange 
of  labor  between  participating  families. 
Unless  otherwise  authorized  by  the 
District  Director,  this  method  is  only 
funded  for  repair  and  rehabilitation  type 
construction. 

(k)  Sponsor.  An  existing  entity  that  is 
willing  and  able  to  assist  an  applicant 
with  or  without  charge,  in  applying  for  a 
grant  and  in  carrying  out  responsibilities 
imder  the  agreement  Examples  of 
sponsors  are  local  rural  electric 
cooperatives,  institutions  of  higher 


education,  community  action  agencies 
and  other  self-help  grantees.  Also,  when 
available,  regional  technical  and 
manfigement  assistance  contractors  may 
qualify  to  serve  as  a  sponsor  at  no 
charge. 

(1)  Termination  of  a  grant  The 
cancellation  of  Federal  assistance,  in 
whole  or  in  part  at  any  time  before  the 
date  of  completion. 

(m)  Technical  assistance.  The 
organizing  and  supervising  of  groups  of 
families  in  the  construction  of  their  own 
homes  including: 

(1)  Recruiting  families  who  are 
interested  in  sharing  labor  in  the 
construction  of  each  other's  homes  and 
assisting  such  families  in  obtaining 
housing  loans. 

(2)  Conducting  meetings  of  the 
families  to  explain  the  self-help  program 
and  subjects  related  to  home  ownership, 
such  as  loan  payments,  taxes,  insurance, 
maintenance,  and  upkeep  of  the 
property. 

(3)  Helping  families  in  planning  and 
development  activities  that  lead  to  the 
acquisition  and  development  of  suitable 
building  sites. 

(4)  Assisting  families  in  selecting  or 
developing  house  plans  for  homes  which 
will  meet  their  needs  and  which  they 
can  afford. 

(5]  Assisting  families  in  obtaining  cost 
estimates  for  construction  materials  and 
any  contracting  that  may  be  reuired. 

(6)  Pro'.'iding  assistance  in  the 
preparation  of  loan  applications. 

(7)  Providing  construction  supervision 
and  training  for  families  while  they 
construct  their  homes. 

(8)  Providing  financial  sujwrvision  to 
individual  families  with  section  502 
Rural  Housing  (RH)  loans  which  will 
minimize  the  time  and  effort  required  by 
FmHA  in  processing  borrower 
expenditures  for  materials  and  contract 
services. 

(9)  Assisting  families  in  solving  other 
housing  problems. 

S  1944.404    EligibiUty. 
To  receive  a  grant,  the  applicant  must: 

(a)  Be  an  organization  as  defined  in 
9  1944403(h)  of  this  Subpart 

(b)  Have  the  financial,  legal, 
administrative,  and  actual  capacity  to 
assume  and  carry  out  the 
responsibilities  imposed  by  the 
Agreement  To  meet  the  requirement  of 
actual  capacity  it  must  eithen 

(1)  Have  necessary  background  and 
experience  with  proven  ability  to 
perform  responsibly  in  the  field  of 
mutual  self-help  or  other  business 
management  or  administrative  ventures 
which  indicate  an  ability  to  perform 
responsibly  in  the  field  of  mutual  self- 
help;  or 


(2)  Be  sponsored  by  an  organization 
with  background  experience,  ability, 
which  agrees  in  writing  to  help  the 
applicant  to  cany  out  its 
responsibilities. 

(c)  Legally  obligate  itself  to  administer 
TA  funds,  provide  adequate  accounting 
of  the  expenditure  of  such  funds,  and 
comply  with  the  Agreement  and  FmHA 
regulations. 

(d)  If  the  organization  is  a  private 
nonprofit  corporation,  meet  the 
following  conditions: 

(1)  Be  a  corporation  organized  for  the 
primary  purpose  of  assisting  very  low- 
and  low-income  families  to  obtain 
adequate  housing. 

(2)  Have  a  local  membership  base  of 
at  least  30  people. 

(3]  Adopt  if  it  is  being  newly 
organized.  Articles  of  Incorporation  and 
Bylaws,  which  include  the  purposes  and 
powers  of  an  eligible  applicant  under 
this  subpart 

(4)  Have  a  Board  of  Directors  which 
consist  of  not  less  than  five  but 
generally  not  more  than  nine  members. 

(5)  If  currently  engaged  or  plan  to 
become  engaged  in  activities  other  than 
the  operation  of  the  TA  grant,  provide 
documentation  as  to  the  percentage  of 
salaries,  cost  of  space,  phones,  etc.,  that 
will  be  charged  to  each  activity. 

{1944.405    AuthoriZMl  UM  Of  grant  funds. 

(a)  Payment  of  salaries  of  personnel 
as  authorized  in  the  Agreement. 

(b)  Payment  of  necessary  and 
reasonable  office  expenses  such  as 
office  rental,  office  utilities,  and  office 
equipment  rental.  The  purchase  of  office 
equipment  is  permissible  when  the 
grantee  determines  it  to  be  more 
economical  than  renting. 

(c)  Purchase  of  office  supplies  such  as 
paper,  pens,  pencils,  and  trade 
magazines. 

(d)  Payment  of  necessary 
administrative  costs  including  but  not 
limited  to  items  such  as  Worker's 
Compensation,  liability  insurance,  audit 
reports,  travel  and  training,  and 
employer's  share  of  social  security  and 
health  benefits. 

(e)  Purchase,  lease,  or  maintenance  of 
power  or  specialty  tools  such  as  a  power 
saw,  electric  drill,  sabre  saw,  ladders, 
and  scaffolds,  which  are  needed  by  the 
participating  families.  The  participating 
families,  however,  are  expected  to 
provide  their  own  hand  tools  such  as 
hammers  and  handsaws. 

(f)  Funding  a  tax  deferred  pension 
plan  for  permanent  employees.  The 
organization's  contribution,  in  any  year, 
may  not  exceed  5  percent  of  the 
employee's  salary  or  $2000,  whichever  is 
less. 
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(g)  Payment  of  reasonable  fees  for 
training  of  grantee  personnel  including 
board  members.  This  may  include  the 
cost  of  travel  and  per  diem  to  attend  in 
or  out-of-State  training  as  authorized  by 
the  board  of  directors  and,  when 
necessary,  for  the  employee  to  do  the 
current  job. 

(h)  Payment  of  services  rendered  by  a 
sponsor  or  other  organization  after  the 
grant  is  closed  and  when  it  is 
determined  the  sponsor  can  provide  the 
necessary  services  which  will  result  in 
an  overall  reduction  in  the  cost  of 
assistance.  Typically,  this  will  be  limited 
to  new  grantees  and  an  existing  grantee 
for  the  period  of  time  that  its  size  or 
activity  does  not  justify  a  full  staff.  A 
full  staff  is  a  full  or  part-time  director, 
project  worker,  secretary-bookkeeper, 
and  a  construction  supervisor. 

(i)  Payment  of  certain  consulting  and 
legal  costs  required  in  the 
administration  of  the  grant  if  such 
service  is  not  available  without  cost 
This  does  not  include  legal  expenses  for 
claims  against  the  Federal  Government 
(Legal  costs  that  may  be  incurred  by  the 
organization  for  the  benefit  of  the 
participating  families  may  be  paid  with 
prior  approval  of  the  State  Director). 

(j)  Payments  of  the  cost  of  an 
accountant  to  set  up  an  accounting 
system  and  perform  audits  that  may  be 
required. 

(k)  Payments  of  reasonable  expenses 
of  board  members  for  attending  regular 
or  special  board  meetings. 

S  1944.406    ProNbitedUM  Of  grant  funds. 

(a)  Hiring  personnel  specifically  for 
the  purpose  of  performing  any  of  the 
construction  work  for  participating 
families  in  the  self-help  projects. 

(b)  Buying  real  estate  or  building 
materials  or  other  property  of  any  kind 
for  participating  families. 

(c)  Paying  any  debts,  expenses,  or 
costs  which  would  be  the  responsibility 
of  the  participating  families  in  the  self- 
help  projects. 

(d)  Paying  lot  training  of  an  employee 
which  is  beyond  what  is  necessary  for 
the  employee  to  perform  his  or  her 
current  job  or  that  would  give  him  or  her 
an  advantage  for  futiu%  advancement 

(e)  Paying  costs  (including  salaries) 
that  are  not  directiy  related  to  helping 
very  low-  and  low-income  famihes 
obtain  housing  consistent  with  the 
objectives  of  this  program. 


S  1944.407 

The  amount  of  the  TA  grant  depends 
on  the  experience  and  capability  of  the 
applicant  and  must  be  justified  on  the 
number  of  families  to  be  assisted.  As  a 
guide,  the  maximum  grant  amounts  for 
any  grant  period  will  be  limited  to: 


(a)  An  average  TA  cost  per  unit  of  no 
more  than  12  percent  of  the  cost  of 
equivalent  value  of  modest  homes  built 
in  the  area.  (Upon  request  the  County 
Supervisor  will  provide  the  grantee  the 
average  cost  of  modest  homes  for  the 
area);  or 

(b)  An  average  TA  cost  per  unit  that 
does  not  exceed  the  difference  between 
the  equivalent  value  of  modest  homes  in 
the  area  and  the  average  mortgage  of 
the  participating  famihes  plus  $1,000;  or 

(c)  A  TA  cost  that  not  not  exceed  an 
amount  established  by  the  State 
Director.  The  State  Director  may 
authorize  a  greater  TA  cost  than 
paragraph  (a)  or  (b)  of  this  section  when 
needed  to  accompUsh  a  particular 
objective,  such  as  requiring  the  grantee 
to  serve  very  low-income  families, 
remote  areas,  or  similar  situations;  ih' 

(d)  A  negotiated  amount  for  repair 
and  rehabilitation  type  proposals. 

91944.408    [RMSrvsd] 

91944^409    Eueotiv*  Order  12372. 

lie  Self-Help  Program  is  subject  to 
the  provision  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  widi  State  and  local 
officials.  Under  Subpart  ]  of  Part  1940  of 
this  chapter,  "Intergovermental  Review 
of  Fanners  Home  Administration 
Program  Activities."  (available  in  any 
FmHA  office),  new  apphcants  for  the 
Self-Help  Pn^ram  must  submit  their 
Statement  Activities  to  the  State  single 
point  of  contact  prior  to  submitting  their 
preapplication  to  FmHA.  The  name  of 
the  point  of  contact  is  available  from  the 
FmHA  State  Office. 

91944.410    Prooesiing  prsappHcationa, 
applications,  and  completing  grant  dockets. 

(a)  Form  SF-424.  "Application  for 
Federal  Assistance. "  Fona  SF-424  is  an 
original  and  one  copy  must  be  submitted 
by  the  applicant  to  the  District  Director. 
It  will  be  used  to  establish 
communication  between  the  appUcant 
and  FmHA.  determine  the  applicant's 
eligibility,  determine  how  well  the 
project  can  compete  with  similar 
applications  from  other  organizations 
and  eliminate  any  proposals  which  have 
little  or  no  chance  for  Federal  funding 
before  applicants  incur  significant 
expenditures  for  preparing  an 
application.  The  following  information 
will  be  attached  to  and  become  a  part  of 
the  preapplication,  as  Part  IV.  Program 
Narrative  Statement: 

(1)  Complete  information  about  the 
applicant's  previous  experience  and 
capacity  to  carry  out  the  objective  of  the 
agreement 

(2)  If  the  applicant  is  afready  formed, 
a  copy  of  or  an  accurate  reference  to  the 
specific  provisions  of  State  law  under 


which  the  applicant  is  organized:  a 
certified  copy  of  the  applicant's  Articles 
of  Incorporation  and  Bylaws  or  other 
evidence  of  corporate  existence; 
certificate  of  incorporation  for  other 
than  public  bodies;  evidence  of  good 
standing  from  the  State  when  the 
corporation  has  been  in  existence  1  year 
or  more;  the  names  and  addresses  of  the 
appUcant's  members,  directors,  and 
officers;  and,  if  another  organization  is  a 
member  of  the  applicant-organization, 
its  name,  address,  and  principal 
business.  If  the  applicant  is  not  already 
formed,  attach  copies  of  the  proposed 
organizational  documents  as  oudined  in 
{  1944.404(d)(3)  of  this  subpart. 

(3)  A  current  (less  than  6  months) 
dated  and  signed  financial  statement 
showing  the  amounts  and  specific 
natiue  of  assets  and  Ucbilities  together 
with  information  on  the  repayment 
sdiedtde  and  status  of  any  debt  owed 
by  the  applicant  If  the  applicant  is 
being  sponsored  by  another 
organization,  the  same  type  of  financial 
statement  also  must  be  provided  by  the 
appUcant's  sponsor. 

(4)  A  narrative  statement  which 
includes  information  about  the  amount 
of  die  grant  funds  being  requested, 
area(8]  to  be  served,  need  for  self-help 
housing  in  the  area(s],  the  number  of 
self-help  units  proposed  to  be  built 
rehabihtated  or  repaired  during  Jie 
agreement  period,  housing  conditions  of 
low-income  families  in  the  area  end 
reasons  why  families  need  self-help 
assistance.  Evidence  should  be  provided 
that  the  communities  support  the 
activity  and  that  there  are  low-income 
families  willing  to  contribute  their  labor 
in  order  to  obtain  adequate  housing.  The 
pre-application  may  contain  information 
such  as  census  materials,  local  planning 
studies,  surveys,  or  other  readily 
available  information  which  indicates  a 
need  in  the  area  for  housing  of  the  type 
and  cost  to  be  provided  by  the  proposed 
self-help  TA  program. 

(5)  A  plan  of  how  the  organization 
proposes  to  reach  very  low-income 
famihes  living  in  houses  that  are 
deteriorated,  dilapidated,  overcrowded, 
and/or  lack  plumbing  faciUties. 

(8)  A  proposed  budget,  staffing  plan 
and  projected  cost  of  the  dwelling  to  be 
built. 

(7)  A  preliminary  survey  as  to  the 
availability  of  lots  and  projects  cost  of 
the  sites. 

(8)  A  list  of  other  activities  the 
applicant  is  engaged  in  and  expects  to 
continue  and  a  statement  as  to  other 
sources  of  funding  and  whether  it  will 
have  sufficient  funds  to  assure 
continued  operation  of  the  other 
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activities  for  at  least  the  period  of  the 
agreement. 

(9]  Whether  assistance  under 
paragraph  (d)  of  this  section  is 
requested  and  a  brief  narrative 
identifying  the  need,  amount  of  funds 
needed,  and  projected  time  period. 

(b)  Preapphcation  review.  (1)  The 
District  Director,  within  30  days  of 
receipt  of  the  preapplication.  Form  SF- 
424  and  all  other  required  information 
and  material  will  complete  a  thorou^^ 
review  for  completeness,  accuracy,  and 
conformance  to  program  policy  and 
regulations.  Incomplete  preapplications 
will  be  returned  to  the  applicant  for 
completion.  The  applicant  should  be 
given  the  name  of  the  regional  technical 
assistance  contractor.  The  County 
Supervisor  in  the  prospective  county 
will  be  contacted  as  to  the  need  for  the 
program  in  the  proposed  area  and  if  the 
necessary  resources  are  available  to  the 
grantee.  This  will  include  a  discussion  of 
the  number  of  502  and  504  units  that  will 
need  to  be  committed  to  the  grantee  and 
the  potential  work  impact  on  the  office 
during  the  grant  period.  If  it  is 
determined  that  the  county  office  lacks 
the  resources  (either  personnel  or  funds) 
to  process  all  loan  requests  in  a  timely 
manner,  the  District  [hrector  must 
communicate  this  need  to  the  State 
Director  along  with  a  recommended 
solution.  (Lack  of  resources  at  the 
county  level  are  not  grounds  to  deny  a 
request).  After  the  District  Director  has 
determined  that  the  preapplication  is 
complete  and  acciu^te,  the  District 
Director  will  assemble  the  material  in  an 
applicant  case  file  and  forward  it  to  the 
State  Director.  The  case  file,  as  a 
minimum,  must  contain  the  follo%ving: 

(i)  Form  SF-424,  "Application  for 
Federal  Assistance", 

(ii)  Original  and  one  copy  of  Form 
FmJlA  1940-2a  "Request  for 
Environmental  Information,"  and 

(iii)  Eligibilify  recommendations. 

(2)  The  State  Director  may,  if  needed, 
submit  the  organizational  documents 
with  any  comments  or  questions  to  OGC 
for  a  preliminary  opinion  as  to  whether 
the  applicant  is  or  will  be  a  legal 
organization  of  the  type  required  by 
these  regulations  and  for  advice  on  any 
other  aspects  of  the  preappUcation. 

(3)  The  State  Director,  if  unable  to 
determine  eligibility  or  qualifications 
with  the  advice  of  the  OGC  may  submit 
the  preapplication  to  the  National  Office 
for  review.  The  preapplication  will 
contain  all  memoranda  from  OGC  giving 
the  results  of  its  review.  The  State 
Director  will  identify  in  the  transmittal 
memorandum  to  the  National  Office  the 
specific  problem  and  will  recommend 
possible  solutions  and  any  information 
about  the  applicant  which  would  be 


helpful  to  the  National  Office  in 
reachiiu  a  decision. 

(4)  Aner  an  eligibihfy  determination 
has  been  made — which  should  be 
completed  within  30  days  unless  OGC  is 
involved— the  State  Director  will: 

(i)  If  the  applicant  is  eligible,  contact 
the  National  Office  as  to  the  availabilify 
of  funds  or  submit  the  proposal  to  the 
National  Office  for  authorization  if  the 
requested  amount  exceeds  the  State 
Director's  approving  authorify.  If  funds 
are  available,  the  final  review  officer, 
either  the  State  Director  or  the  Assistant 
Administrator,  Housing  will  issue  a 
letter  of  conditions  that  the  applicant 
must  meet  and  direct  the  Distinct 
Director  to  issue  Form  AD-622,  "Notice 
of  Preapplication  Review  Action." 

(ii)  If  the  appUcant  is  determined  not 
eligible,  the  State  Director  will  direct  the 
District  Director  to  issue  Form  AD-A22. 
"Notice  of  Preapplication  Review 
Action." 

(c)  Form  AD-622,  "Notice  of 
Preapplication  Review  Action. "  (1)  If  the 
applicant  is  eligible  and  after  the  State 
Director  has  returned  the  preapplication 
information  and  the  executed  original 
Form  FmHA  1940-20  to  the  Distiict 
Office,  the  District  Director  will,  within 
5  days,  prepare  and  issue  Form  AD-622, 
"Notice  of  Preapplication  Review 
Action."  The  original  Form  AD-622  will 
be  signed  and  delivered  to  the  applicant 
along  with  the  letter  of  conditions,  a 
copy  to  the  applicant's  case  file,  a  copy 
to  the  County  Supervisor,  and  a  copy  to 
the  State  Director. 

(2)  If  the  applicant  is  not  eligible  and 
after  the  State  Director  has  returned  the 
preapplication  information,  the  District 
Director  will  within  5  days  notify  the 
applicant  on  Form  AD-622.  The 
notification  will  inform  the  applicant 
that  an  appeal  of  the  decision  may  be 
made  to  the  National  Appeals  Staff 
under  Subpart  B  of  Pari  1900  of  this 
chapter. 

(3)  If  the  applicant  is  eligible  and  no 
funds  are  available,  the  State  Director 
will  return  the  preapplication 
information  to  the  District  Director  who 
*vill.  within  5  days,  notify  the  applicant 
on  Form  AD-622.  The  notification  will 
explain  the  facts  concerning  the  lack  of 
funding  and  that  FmHA  will  notify  them 
when  fiinding  will  be  available,  litis  is 
not  an  appealable  decision. 

(d)  Self-help  technical  assistance 
grant  Predevelopment  agreement  If  the 
grantee  requested  predevelopment 
assistance  and  the  State  Director 
determines  that  the  applicant  lacks  the 
financial  resources  to  meet  the 
conditions  of  grant  approval,  a  grant  of 
up  to  $10,000  and  for  up  to  six  months 
will  be  made  in  order  for  the  appUcant 
to  provide  what  is  required  by 


paragraph  (e)  of  this  section.  This  is  a 
one  time  grant  and  is  available  only 
after  the  letter  of  conditions  has  been 
issued.  Denial  of  this  assistance  is  an 
appealable  decision  under  Subpart  B  of 
Part  1900  of  Uiis  chapter. 

[e]  Form  SF-424,  "Application  for 
Federal  Assistance. "  The  applicant  will 
submit  Form  SF-424  in  an  original  and 
one  copy  to  the  District  Director.  The 
appUcation  should  provide  a  detailed 
proposal  of  its  goals  including: 

(1)  Names,  addresses,  number  in 
household,  and  total  annual  household 
income  of  families  who  have  been 
contacted  by  the  applicant  and  are 
interested  in  participating  in  a  self-help 
housing  project  Communify 
organizations  including  minorify 
organizations  may  be  used  as  a  source 
of  names  of  people  interested  in  self- 
help  housing. 

(2)  Proof  that  the  first  group  of 
prospective  participating  self-help 
families  have  quahfied  for  financial 
assistance  from  FmHA. 

(3)  Evidence  that  lots  are  optioned  by 
the  prospective  participating  self-help 
families  for  the  first  group.  Evidence  that 
lots  are  available  for  the  remaining 
groups. 

(4)  Detailed  cost  estimates  of  houses 
to  be  built  by  the  mutual  self-help 
method.  Plans  and  specifications  should 
be  submitted  with  the  cost  estimates. 

(5]  Proposed  staffing  need,  including 
qualifications,  experience,  proposed 
hiring  schedule,  and  availability  of  any 
prospective  employees. 

(6)  Name,  address,  and  official 
position  of  the  applicant's 
representative  or  representatives 
authorized  to  act  for  the  applicant  and 
work  with  FmHA. 

(7)  Budget  information  including  a 
detailed  budget  for  the  Agreement 
period  based  upon  the  needs  outlined  in 
the  proposal. 

(8]  Indirect  or  direct  cost  policy  and 
proposed  indirect  cost  rate  developed  in 
accordance  with  0MB  Circular  No.  A- 
122  (available  in  any  FmHA  District 
Office)  and  included. 

(9)  Personnel  procedures  and 
practices  that  will  be  established  or  are 
in  existence.  Forms  to  be  used  should  be 
submitted  with  the  application. 

(10)  A  proposed  monthly  activities 
schedule  showing  the  proposed  dates  for 
starting  and  completing  the  recruitment, 
loan  processing  and  construction  phases 
for  each  group  of  participant  families. 

11944^11    CondHions  for  approving  a 
Qi'enL 

A  grant  may  be  approved  for  an 
eligible  applicant  when  the  conditions  in 
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the  letter  of  conditions  are  met  and  the 
following  conditions  are  present: 

(a)  The  applicant  has  or  can  hire,  or 
contract  directly  or  indirectiy  with, 
qualified  people  to  carry  out  its 
responsibilities  in  administering  the 
grant. 

(b)  The  applicant  has  met  all  of  the 
conditions  listed  in  \  1944.410(e)  of  this 
subpart 

(c)  The  grantee  furnishes  a  signed 
statement  that  it  complies  with  the 
requirements  of  the  appropriate  OMB 
Circulars  (available  in  any  FmHA 
District  Office)  and  the  Departmental 
regulations  found  at  7  CFR  Parts  3015 
and  3016.  The  OMB  Circulars  include 
but  are  not  necessarily  limited  to  the 
following: 

(1)  Circular  No.  A-21.  "Cost  Principles 
for  Educational  Institutions." 

(2)  Circular  No.  A-87.  "Cost  Principles 
for  State  and  local  Governments." 

(3)  Circular  No.  A-102.  "Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments." 

(4)  Circular  No.  A-lia  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  other  Non- 
Profit  Organizations." 


(5)  Circular  No.  A-122,  "Cost 
Principles  for  Non-Profit  Organizations." 

(d)  A  resolution  has  been  adopted  by 
the  board  of  directors  which  authorizes 
the  appropriate  officer  to  execute 
Exhibit  A.  'Self-Help  Technical 
Assistance  Grant  Agreement"  and  Form 
FmHA  400-1.  "Equal  Opportunify 
Agreement" 

(e)  The  grantee  has  a  fidelity  bond 
which  provides  coverage  for  its  officers 
and  employees  who  are  entrusted  with 
the  receipt,  custody,  or  disbursement  of 
funds,  and  the  custody  of  any  other 
negotiable  or  readily  salable  personal 
property.  The  minimum  amount  of  the 
bond  must  be  at  least  equal  to  the 
maximum  amount  of  liquid  assets 
available  to  any  one  person  at  any  one 
time.  If  not  prohibited  by  State  law,  the 
United  States  of  America  is  to  be  named 
co-obligee. 

(f)  The  grantee  has  or  agrees  in 
writing  to  establish,  within  one  month 
after  dosing,  a  record  keeping  system 
that  is  certified  by  a  certified  public 
accoimtant  to  be  adequate  to  meet  the 
Agreement  Failure  to  provide  evidence 
of  a  certified  accounting  system  is  a 
reason  for  termination  of  the  grant 


(g)  The  grantee  has  establisned  an 
interest  bearing  checking  account  on 
which  at  least  two  bonded  officials  will 
sign  all  checks  issued  and  understands 
that  interest  earned  in  excess  of  $100.00 
annually  must  be  submitted  to  FmHA 
quarteriy.  (The  use  of  minority 
depository  institutions  is  encouraged.) 

(h)  The  grantee  has  developed  an 
agreement  to  be  executed  by  the  grantee 
and  the  self-help  participants  which 
cleariy  sets  forth  what  is  expected  of 
each  and  has  incorporated  Exhibit  C-2. 
"Breakdown  Of  Construction 
Development"  as  a  part  of  it  which 
clearly  shows  what  work  is  expected  of 
the  participating  family. 

{1944.412    Docket  preparation. 

When  the  application  and  all  items 
required  for  the  complete  docket  have 
been  received,  the  District  Director  will 
thoroughly  examine  it  to  ensure  the 
application  has  been  properiy  and 
accurately  prepared  and  that  it  includes 
the  required  dates  and  signatures.  The 
docket  items  will  be  assembled  and 
distributed  by  the  District  Director  in  the 
following  order 


Fofn  numbsf 


8F-424.. 
AO-622. 


FmHA  1S40-1 . 
FfnHA400-4_ 


O'Originil 
C=Copy. 


Nww  of  torn  w  docuiMnl 


Applicslion  tof  tedewl  SMirtance. 


Nobca  o(  Pr».appiicaiion  review  action.. 

Request  lor  oMgatiofi  o(  funds 

Ateurance  agreement.. 


Csriilied  copy  auetorizing  nvMmm  _.———. 
SeK-Halp  Technical  AMistsnoe  Grant  Agree- 
ment (Extifert  A). 
Any  personnel  tarms  to  be  used~~.>» 


ToMNoot 
copies 


Signed  by 


Number  lor 


1-OS1C 
1-C 

3-Oft2C 
1-0 
1-0 
1-0 

1-0 


Cooytor 


1-a 

1-0. 
1-C. 
1-C 

Tc 

1-C 


11944.413    Grant  approvaL 

(a)  Approval  of  grant  Within  30  days 
of  the  grantee  meeting  the  conditions  of 
§  1944.411  of  this  subpart  the  approving 
official  will: 

(1)  Execute  and  distribute  Form 
FmHA  1940-1  in  accOTdance  with  the 
Forms  Manual  Insert  (FMI). 

(2)  Prepare  and  distribute  Form  FmHA 
071-1,  "ftoject  Information  Card,"  in 
accordance  with  FmHA  Instruction 
2015-C  (available  in  any  FmHA  State 
Office.) 

(3)  After  the  Finance  Office 
acknowledges  that  funds  are  obligated, 
request  an  initial  advance  of  funds  on 
Form  FmHA  440-57,  "Acknowledgement 
of  Obligated  Funds/Check  Request"  in 
accordance  with  the  FML  The  amount  of 
this  request  should  cover  the  applicant's 
needs  for  the  remainder  of  the  month  in 
which  the  grant  is  closed  plus  the  next 


month.  Subsequent  advances  will  cover 
only  a  one  month  period. 

(b)  Cancellation  of  an  approved  grant 
An  approved  grant  may  be  canceled 
before  closing  if  the  applicant  is  no 
longer  eligible,  the  proposal  is  no  longer 
feasible,  or  the  applicant  requests 
cancellation.  Cancellation  will  be 
accomplished  as  follows: 

(1)  "The  Distiict  Director  will  prepare 
Form  FmHA  1940-10,  "Cimcellation  of 
U.S.  Treasury  Check  and/or 
Obligation,"  according  to  the  (FMI)  and 
send  it  to  the  State  Director  with  the 
reasons  for  cancellation.  If  the  State 
Director  approves  the  request  Form 
FmHA  1940-10  will  be  returned  to  the 
District  Office  for  processing  in 
accordance  with  the  FMI. 

(2)  The  District  Director  will  notify  the 
applicant  of  the  cancellation  and  the 
right  to  appeal  under  Subpart  B  of  Part 
1900  of  this  chapter.  If  the  applicant 


requested  the  cancellation,  no  appeal 
rights  are  provided,  but  the  applicant 
will  still  be  notified  of  the  cancellation, 
(c)  Disapproval  of  grant  If  a  grant  is 
disapproved  after  the  docket  has  been 
developed,  the  approving  official  will 
state  the  reason  on  the  original  Form 
FmHA  1940-1,  or  in  a  memorandum  to 
the  District  Director.  The  District 
Director  will  notify  the  applicant  in 
writing  of  the  disapproval  and  the 
reason  for  disapproval.  Also,  the 
notification  will  inform  the  applicant  of 
its  appeal  rights  under  Subpart  B  of  Part 
1900  of  this  chapter. 

S  1944.414    IReeervcd] 

§1944.415    Grant  approval  and  other 
approving  auttKMltie*. 

(a)  The  State  Director  is  authorized  to 
approve  or  disapprove  TA  grants  under 
this  subpart.  For  a  grant  in  excess  of 
$300,000,  or  in  the  case  of  a  grant 
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amendment  when  the  amount  of  the 
grant  plus  any  unexpended  funds  from  a 
previous  grant  will  exceed  $400,000, 
prior  written  consent  of  the  National 
Office  is  required.  In  such  cases,  the 
docket  along  with  the  State  Director's 
recommendations  must  be  submitted  to 
the  National  Office  for  review. 

(b)  The  State  Director  may  approve  a 
grant  not  to  exceed  $10,000  to  an  eligible 
organization  under  S  1944.410(d)  of  this 
sub|}art  The  grant  must  be  limited  to  6 
months  and  funds  must  be  used  for  the 
development  of  the  final  application, 
family  recruitment,  and  related 
activities. 

(c)  The  authority  to  contract  for 
services  is  limited  to  the  Administrator 
ofFmHA. 

(d)  Monthly  expenditures  of  the 
grantee  will  normally  be  approved  by 
the  District  Director  unless: 

(1)  The  grantee  operates  in  only  one 
country,  in  which  case  the  authority  may 
be  delegated  to  the  County  Supervisor. 

(2)  The  grantee  operates  in  more  than 
one  FmHA  District,  in  which  case  the 
State  Director  will  designate  the 
approving  official. 

(3]  The  grcmtee  operates  in  more  than 
one  State  Director's  jurisdiction,  in 
which  case  the  Administrator  will 
designate  the  approving  official. 

(4)  The  expenditure  is  under  contract 
authority,  in  which  case  the  Contracting 
Official  Representative  will  approve  the 
monthly  expenditure. 

1 1944^416    Grant  etoakig. 

The  grant  is  closed  on  the  date  fimds 
are  advanced  and  the  Agreement  as 
defined  in  1 1944.403(a]  is  executed  by 
the  applicant  and  the  government  If  Uie 
Agreement  is  executed  on  other  than  the 
date  funds  are  advanced,  then  the 
closing  date  is  the  day  the  Agreement  is 
executed.  Funds  may  not  be  advanced 
prior  to  the  signing  of  the  Agreement 
The  District  Director  or  Assistant 
District  Director  are  authorized  to 
execute  the  Agreement  for  the  Farmers 
Home  Administration.  Person(s) 
authorized  by  resolution  may  sign  for 
the  applicant 

1 1M4.417   SwMlnQ  scBom  Slier  Qrenl 


FmHA  has  a  responsibility  to  help  the 
grantee  be  successful  and  help  the 
grantee  avoid  cases  of  fr«ud  and  abuse. 
Servicing  actions  also  include 
correlating  activities  between  the 
grantee  and  FmHA  to  tibe  benefit  of  the 
participating  families.  The  amount  of 
servicing  actions  needed  will  vary  in 
accordance  with  the  experience  of  the 
grantee,  but  as  a  mininnini  the  following 
actions  are  required: 


(a)  Monthly,  the  grantee  will  provide 
the  District  Director  with  a  request  for 
additional  funds  on  Form  SF-270, 
"Request  for  Advance  or 
Reimbursement"  This  request  need  only 
show  the  amount  of  funds  used  during 
the  previous  month,  amount  of  unspent 
funds,  projected  need  for  the  next  30 
days,  and  written  justification  if  the 
request  exceeds  the  projected  need  for 
the  next  30  days.  This  request  must  be  in 
the  District  Director's  office  fifteen  days 
prior  to  the  beginning  of  the  month. 
Upon  receipt  of  the  grantee's  request, 
the  District  Director  will: 

(1)  If  the  request  appears  to  be  in 
order,  process  Form  FmHA  440-67  so 
that  deUvery  of  the  check  will  be 
possible  on  the  first  of  the  next  month. 

(2)  If  the  request  does  not  appear  to  be 
in  order,  immediately  contact  the 
grantee  to  resolve  the  problem.  After  the 
contact: 

(i)  If  the  explanation  is  acceptable, 
process  Form  FmHA  440-57  so  delivery 
may  be  possible  by  the  first  of  the  next 
month,  or 

(ii)  If  the  explanation  is  not 
acceptable,  request  the  amount  of  funds 
that  appear  reasonable  for  the  next  30 
days  on  Form  FmHA  440-67.  The 
unapproved  funds  request  will  be  held 
in  abeyance  until  further  explanation  is 
received  and  then  either  disapproved  or 
added  to  the  next  month's  request 

Cb)  Quarteriy,  the  grantee  will  submit 
Exhibit  C  of  this  subpart  (Evaluation 
Report  of  Self-Help  Technical 
Assistance  Grants)  in  an  original  and 
three  copies  of  the  County  Supervisor  on 
or  before  January  15,  April  15.  July  15 
and  October  15  which  will  verify  its 
progress  toward  meeting  the  objectives 
stated  in  the  Agreement  and  the 
application.  The  County  Supervisor  will 
immediately  complete  the  County  Office 
Review  part  and  forward  the  report  to 
the  District  Office.  After  Exhibit  C  is 
received  in  the  District  Office  a  meeting 
should  be  scheduled  between  the 
grantee.  District  Director,  and  the 
County  Supervisor  since  this  is  an 
opportune  time  for  both  the  grantee  and 
FmHA  to  review  progress  to  date  and 
make  necessary  adjustments  for  the 
future.  This  meeting  is  required  if  the 
grantee  was  previously  identified  as  a 
problem  grantee  or  vrill  be  identified  as 
a  problem  grantee  at  this  time. 
Regardless  of  whether  a  meeting  will  be 
held,  the  following  will  be  done: 

(1)  Exhibit  C  and  other  information 
will  be  evaluated  to  determine  progress 
made  to  date.  The  District  Director  will 
comment  on  Exhibit  C  as  to  whether  the 
grantee  is  ahead  or  behind  schedule  in 
each  of  the  following  areas: 

(1)  Assisting  the  projected  number  of 
families. 


(li)  Serving  very  low-income 
applicants.  Is  the  grantee  reaching  a 
minimum  of  40  percent  very  low-income 
families  with  each  group? 

(iii)  Equivalent  units  (EUs).  Is  the 
number  of  EUs  completed  representative 
of  lapse  in  time  of  the  grant?  For 
example,  if  25  percent  of  the  grant 
period  has  elapsed,  are  25  percent  of  the 
number  of  EUs  completed? 

(iv)  Labor  contributions  by  the  family. 
Are  the  famiUes  working  together  and 
are  they  completing  the  labor  tasks  as 
established  on  Exhibit  C-2? 

(v)  Use  of  grant  funds.  Are  grant  costs 
within  the  limiU  defined  in  { 1944.407  of 
this  subpart? 

(2)  The  District  Director  will  submit 
Exhibit  C  to  the  State  Director  who  will 
evaluate  the  quarterly  report  along  with 
the  District  Director's  comments.  If  the 
State  Director  determines  the  grantee  is 
progressing  satisfactorily,  the  State 
Director  will  sign  and  forward  Exhibit  C 
to  the  National  Office.  However,  if  the 
State  Director  determines  the  grantee  is 
not  performing  as  expected,  the  State 
Director  will  notify  the  grantee  that  they 
have  been  classified  as  "High  Risk" 
grantee.  The  notice  will  specify  the 
deficiencies  and  what  action  needs  to  be 
taken  to  correct  the  deficiencies  and  will 
give  the  grantee  at  least  00  days  to  take 
corrective  action.  The  notice  will  advise 
the  grantee  that  FmHA  is  available  to 
assist  and  provide  the  name  and 
address  of  an  organization  that  is  under 
contract  with  FmHA  to  assist  them. 
Next  the  State  Director  will  forward  a 
copy  of  Exhibit  C.  District  Directors 
conmients.  and  the  reasons  for 
classifying  them  as  "High  Risk"  to  the 
National  Office,  Single  Family  Housing, 
Special  Programs  Branch.  When  the 
period  of  time  provided  for  corrective 
action  has  expired,  an  assessment  will 
be  made  of  the  progress  by  the  grantee 
toward  correcting  the  situation.  If  the 
State  Director  determines: 

(i)  The  situation  has  been  corrected  or 
reasonable  progress  has  been  made 
toward  correcting  the  situation,  the 
"High  Risk"  status  will  be  lifted  and  the 
grantee  so  notified. 

(ii)  The  situation  has  not  been 
corrected  but  it  is  correctable  if 
additional  time  is  granted,  an  extension 
will  be  issued. 

(iii)  The  situation  has  not  been 
corrected  and  it  is  unlikely  to  be 
corrected  if  given  additional  time,  the 
grant  will  be  terminated  under 
1 1044.428(b)(1)  of  thU  subpart 
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9 1944.411   [Reserved] 

f1M441»   Final  grantee  evahjstion. 

Between  the  18th  and  24th  month  of 
the  grant  period,  an  evaluation  of  the 
grantee  will  be  conducted  by  FmHA. 
The  State  Director  may  use  FmHA 
employees  or  an  organization  under 
contract  to  FmHA  to  provide  the 
evaluation.  The  evaluation  is  to 
determine  how  successful  the  grantee 
was  in  meeting  goals  and  objectives  as 
defined  in  the  agreement  application, 
this  regulation,  and  any  amendments. 

(a)  This  is  a  quantitative  evaluation  of 
the  grantee  to  determine  if  it  met  its 
goals  in: 

(1)  Assisting  the  projected  number  of 
families  in  obtaining  adequate  housing. 

(2)  Meeting  the  goal  of  assisting  very 
low-income  families. 

(3)  Meeting  the  family  labor 
requirement  in  S  1944.411(h)  and  Exhibit 
C-2  of  this  subpart 

(4)  Keeping  costs  within  the  guide  set 
in  1 1944.407,  and 

(5)  Meeting  other  objectives  in  the 
Agreement 

(b)  The  evaluation  is  a  narrative 
addressed  to  the  State  Director  with  a 
copy  to  the  National  Office,  Single 
Family  Housing  Processing  Division.  It 
will  be  in  3  parts,  namely;  findings, 
recommendations,  and  an  overall  rating. 
The  rating  will  be  either  unacceptable, 
acceptable,  or  outstanding,  as  follows: 

(1)  Outstanding  if  the  grantee  met  or 
exceeded  all  of  the  goals  in  paragraph 
(a)  of  this  section. 

(2)  Acceptable  if  the  grantee  met  or 
exceeded  all  of  the  goals  as  defined  in 
paragraph  (a)  except  two,  or 

(3)  Unacceptable  if  the  grantee  failed 
to  obtain  an  acceptable  rating. 

(c)  After  the  State  Director  has 
reviewed  the  evaluation,  a  copy  will  be 
mailed  to  the  grantee.  The  grantee  may 
request  a  review  of  the  evaluation  with 
the  District  Director.  This  review  is  for 
clarification  of  the  material  and  to 
dispute  the  findings  if  they  are  known  to 
be  wrong.  The  rating  is  not  open  for 
discussion  except  to  the  extent  it  can  be 
proven  that  the  findings  do  not  support 
the  rating.  If  this  is  the  case,  the  District 
Director  will  file  an  amendment  to  the 
State  Director. 

§  1M4.420   Extension  or  fevision  of  the 


(a)  The  extension  period  is  for  no 
more  than  one  year  fit>m  the  final  date 
of  the  existing  Agreement 

(b)  The  need  for  the  extension  is 
dearly  justified 

(c)  If  additional  funds  are  needed,  a 
revised  budget  is  submitted  with 
complete  justification,  and 

(d)  The  grantee  is  within  the 
guidelines  in  i  1944.407  of  this  subpart 
or  the  State  Director  determines  that  the 
best  interest  of  the  government  will  be 
served  by  the  extension. 

S1M4.421    Refundbtg  Of  an  existing 


The  State  Director  may  authorize  the 
District  Director  to  execute  on  behalf  of 
the  Government  Exhibit  D  of  this 
subpart,  "Amendment  to  Self-Help 
Technical  Assistance  Grant 
Agreement"  at  any  time  during  the 
grant  period  provided: 


Grantees  wishing  to  continue  with 
self-help  efforts  after  the  end  of  the 
current  grant  plus  any  extensions  should 
file  Form  SD-424.  "Application  for 
Federal  Assistance,"  in  accordance  with 
S  1944.410(e).  It  is  recommended  that  it 
be  filed  at  least  6  months  before  the  end 
of  the  current  grant  period.  Funds  from 
the  existing  grant  may  be  used  to  meet 
the  conditions  of  a  new  grant  provided 
the  area  to  be  served  is  the  same 
geographic  area,  as  defined  in  the 
current  grant  In  addition  to  meeting  the 
conditions  of  an  applicant  as  defined  in 
f  1944.411  of  this  subpart  the  grantee 
must  also  have  received  or  will  receive 
an  acceptable  rating  on  its  current  grant 
unless  an  exception  is  granted  by  the 
State  Director.  The  State  Director  may 
grant  an  exception  to  the  rating  if  it  is 
determined  that  the  reasons  causing  the 
previous  unacceptable  rating  have  been 
removed  or  will  be  removed  with  the 
approval  of  this  grant 

91*44.422    Audn  and  Other  report 
roQuirenients. 

The  grantee  must  submit  Form  SF- 
280A.  "Financial  Status  Report."  to  the 
appropriate  FmHA  District  Office 
annually  (or  biannually  if  a  State  or 
local  government  with  authority  to  do  a 
less  frequent  audit  requests  it)  and 
within  90  days  of  the  end  of  the  grant 
period  or  termination  of  the  grant  The 
audit  conducted  by  the  grantee's 
auditors,  is  to  be  performed  in 
accordance  with  Generally  Accepted 
Government  Auditing  Standards 
(GAGAS),  using  the  publication, 
"Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities  and 
Functions,"  developed  by  the 
Comptroller  General  of  the  United 
States  in  1981,  and  any  subsequent 
revisions.  In  addition,  the  audits  are  also 
to  be  performed  in  accordance  with 
various  Office  of  Management  and 
Budget  (OMB)  Circulars  and  FmHA 
requirements  as  specified  in  this 
subpart 

(a)  Nonprofit  organizations  and 
others.  These  organizations  are  to  be 


audited  in  accordance  with  FmHA 
requirements,  and  OMB  Circular  A-110. 
"Uniform  Requirements  for  Grants  to 
Universities,  Hospitals,  and  Other 
Nonprofit  Organizations."  These 
requirements  also  apply  to  public 
hospitals,  public  colleges,  and 
universities  if  they  are  excluded  from 
the  audit  requirements  of  paragraph  (b) 
of  this  section. 

(1)  An  audit  conducted  by  the 
grantee's  auditor  shaU  be  supplied  to  die 
FmHA  District  Director  as  soon  as 
possible  but  in  no  case  later  than  ninety 
(90)  days  following  the  period  covered 
by  the  grant  agreement 

(2)  Auditors  shall  promply  notify 
USOA  OIG  Regional  Inspector  General 
and  the  FmHA  District  Office,  in  nvriting, 
of  any,  indication  of  fraud,  abuse,  or 
illegal  acts  in  grantees  use  of  grant 
funds  or  in  the  handling  of  borrowers 
accounts. 

(3)  Nonprofit  organizations  that 
receive  less  than  $254)00  a  year  in 
Federal  financial  assistance  need  not  be 
audited. 

(b)  State  and  local  governments  and 
Indian  tribes.  These  organizations  are  to 
be  audited  in  accordance  with  this 
subpart  and  OMB  Circular  A-128  and 
A-102.  with  copies  of  the  audits  being 
forwarded  by  the  grantee  to  the  FmHA 
District  Director  and  the  appropriate 
Federal  cognizant  agency.  "Cognizant 
agency"  means  the  federal  agency 
assigned  by  OMB  Circular  A-12& 
Within  the  Department  of  Agriculture 
(USDA),  the  OIG  shall  fulfill  cognizant 
agency  responsibilities.  Smaller  grantees 
not  assigned  a  cognizant  agency  by 
OMB  should  contact  the  Federal  agency 
that  provided  the  most  funds.  When 
USDA  is  designated  as  the  cognizant 
agency  or  when  it  has  been  determined 
by  the  borrower  that  FmHA  provided 
the  major  portion  of  Federal  financial 
assistance,  the  State  Director  will 
contact  the  appropriate  USDA  OIG 
Regional  Inspector  General.  FmHA  and 
the  borrower  shall  coordinate  all 
proposed  audit  plans  with  the 
appropriate  USDA  OIG. 

(1)  State  and  local  governments  and 
Indian  tribes  that  receive  $25,000  or 
more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  OMB  Circular  A-128. 

(2)  State  and  local  and  Indian  tribes 
that  receive  less  than  $25,000  a  year  in 
Federal  financial  assistance  sh^  be 
exempt  fit>m  OMB  Circular  A-128. 

(3)  Public  hospitals  and  public 
colleges  and  tmiversities  may  be 
excluded  by  the  State  Director  from 
OMB  Circular  A-128  audit  requirements. 
If  sudi  entities  are  excluded,  audits 
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shall  be  made  in  accordance  with 
paragraph  (a)  of  this  aectioo. 


A  grantee  is  required  to  assist  502  RH 
applicants  in  submitting  their 
application  for  a  mrai  housing  loan. 
Loan  packaging  will  be  performed  in 
accordance  with  Exhibit  A  of  Subpart  A 
of  part  1944  of  this  chapter,  therefore,  it 
is  important  that  the  grantee  be  trained 
at  an  early  date  in  the  packaging  of  rural 
housing  loans.  Typically  this  training 
should  take  place  before  the  first 
applications  are  submitted  to  the  County 
Office  and  before  the  grant  is  dosed.  A 
grantee  should  become  very 
knowledgeable  of  FmHA's  eligibility 
reauirements  but  must  understand  that 
only  FmHA  can  approve  or  deny  an 
applicant  assistance.  A  grantee  should 
never  place  itself  in  a  position  where  it 
appears  to  disagree  with  the  eligibility 
decision  of  FmHA.  However,  the  grantee 
may  ask  for  clarification  that  may  be 
helpful  in  working  with  future 
applicants.  Grant  funds  may  not  be  used 
to  pay  any  expense  in  connection  vritfa 
an  appeal  that  the  applicant  may  Rle  or 
pursne. 

11*44424   DursHtaoeonslniettonand 


All  construction  will  be  performed  in 
accordance  with  Subpart  A  of  Part  1924 
of  this  chapter.  The  planned  work  must 
meet  the  building  requirements  of 
Subpart  A  of  Part  1944  of  this  chapter 
and  meet  the  building  codes  as  defined 
Subpart  A  of  Part  1944  of  this  chapter 
and  in  any  iocal  codes.  Building  sites 
must  conform  to  the  requirements  of 
Subpart  C  of  Part  1024  of  this  chapter. 

f  194^429   HOTaHii0  sna  accouwtwQ  foe 


Grantees  will  be  required  to 
administer  bortoww  loan  funds  darfais 
the  cottstravtion  phases,  llie  extent  of 
their  invohrement  will  depend  on  the 
experience  of  the  grantee  and  the 
amount  of  authority  delegated  to  them 
by  the  District  Director  in  accordance 
with  i  1924.e(c}  of  Subpart  A  of  Part 
1924  of  this  chapter. 

•  194C4M   OraMleioeMut 

(a)  Croat  purpote*  completed. 
Promptly  after  the  date  of  completion, 
grant  doseoot  actions  will  be  taken  to 
allow  the  orderly  discontinuance  of 
grantee  activity. 

(1)  The  grantee  will  immediately 
refund  to  FmHA  any  balance  of  grant 
funds  advanced  that  are  not  committed 
for  the  payment  of  authorized  expenses 
as  prescribed  in  i  1951  J8(j)  of  FmHA 
Instruction  19S1-B  (available  in  any 
FmHA  Office). 


(2)  The  grantee  will  furnish  Form  SF- 
2e6A  (Financial  Status  Report)  to  FmHA 
within  90  days  after  the  date  of 
completion  of  the  grant  All  other 
financial,  performance,  and  other 
reports  required  as  a  condition  of  the 
grant  also  will  be  oooipleted. 

(3)  The  grantee  will  account  for  any 
property  acquired  with  TA  grant  funds 
or  otherwise  received  from  FmHA. 

(4)  After  the  grant  closeout.  FmHA 
retains  the  right  to  recover  any 
disallowed  costs  which  are  discovered 
as  a  result  of  the  final  audit.  Subpart  M 
of  Part  1951  of  this  chapter  will  be  used 
by  FmHA  to  recover  any  unauthorized 
expendi  trues. 

(5)  The  grantee  will  provide  FmHA  an 
audit  conforming  to  those  requirements 
establisbed  in  this  part,  induding  audits 
of  self-help  borrower  accounts. 

(6)  Upon  request  from  the  redpient 
any  allowable  reimbursable  cost  not 
covered  by  previous  payments  shall  be 
promptly  paid  by  FmHA. 

(b)  Grant  purposes  not  completed— {\) 
NotificatioD  of  termiiiotion.  The  State 
Director  will  promptly  notify  the  grantee 
and  the  National  Office  in  writing  of  the 
termination  action  induding  the  specific 
reasons  for  the  decision  and  the 
effective  date  of  the  termination.  The 
notification  to  the  grantee  will  specify 
that  if  the  grantee  believes  the  reason 
for  the  propoaed  termination  can  be 
resolved,  the  grantee  should,  within  15 
calendar  days  of  the  date  of  this 
notificaiotn.  contact  the  State  Director  in 
%vriting  requesting  a  meeting  for  further 
consideration.  The  meeting  will  be  an 
informal  proceeding  at  which  the 
grantee  will  be  given  the  opportunity  to 
provide  whatever  additional  information 
it  believes  should  be  considered  in 
reaching  a  decision  concerning  the  case. 
The  grantee  may  have  an  attorney  or 
any  other  person  present  at  the  meeting 
if  desired.  Within  7  calendar  days  of  the 
meeting,  the  State  Director  will 
determine  what  action  to  take. 

(i)  if  the  State  Director  determines 
that  termination  is  not  necessary,  the 
grantee  will  be  informed  by  letter  along 
with  the  District  Director. 

(ii)  If  the  State  Director  determines 
that  termination  of  the  grant  is 
appropriate,  he/she  will  promptly 
inform  the  grantee  by  the  use  of  Exhibit 
B-3  of  Subpart  B  of  Part  1900  of  this 
chapter. 

(2)  NatioaaJ  Office  review,  (i)  Upon 
receipt  of  a  request  from  a  grantee  that 
the  dedsion  of  die  State  Director  be 
reconsklsred.  the  National  Office  will 
make  a  preliminary  decision  oonceming 
the  continued  fimding  of  the  grantee 
during  the  appeal  period.  Written 
notification  of  the  dedsion  will  be  given 
to  the  State  Director  and  grantee 


(ii)  The  National  Office  wrill  then 
obtain  a  comprehensive  report  on  the 
matter  from  the  State  Office.  This 
information  wriU  be  considered  together 
with  any  additional  information  that 
may  be  provided  by  the  grantee. 

(c)  Grant  suspension.  When  the 
grantee  has  failed  to  comply  with  the 
terms  of  the  agreement,  the  District 
Director  will  promptly  report  the  facts  to 
tile  State  Director.  The  State  Director 
win  consider  termination  or  suspension 
of  the  grant.  When  the  State  Director 
determines  that  the  grantee  has  a 
reasonable  potential  to  correct 
deficiencies  the  grant  may  be 
suspended.  The  State  Director  may  also 
withhold  further  disbursement  of  grant 
funds  and  prohibit  the  grantee  horn 
incurring  additional  obligations  of  grant 
funds  with  written  approval  of  the 
National  Office.  The  grantee  will  be 
notified  of  die  grant  suspension  in 
writing  by  the  State  Director.  The  State 
Director  will  also  promptly  inform  the 
grantee  of  its  rights  to  appeal  the 
decision  by  use  of  Exhibit  B-3  of 
Subpart  B  of  Part  1900  of  this  chapter. 

(d)  Grant  termination.  The  State 
Director  may  terminate  die  grant 
agreement  whenever  FmHA  determines 
that  the  grantee  has  failed  to  comply 
with  terms  of  the  Agreement.  The 
reasons  for  termination  may  include,  but 
are  not  limited  ta  such  problems  as 
listed  in  paragraph  (e)(3)(i]  of  the  "Self- 
Help  Technical  Assistance  Grant 
Agreement"  (Exhibit  A).  The  State 
Director  may  also  withhold  further 
disbursement  of  grant  funds  and 
prohibit  the  grantee  from  incurring 
additional  obligations  of  grant  funds 
with  written  approval  of  the  National 
Office.  FmHA  %vill  allow  all  necessary 
and  proper  costs  which  grantee  could 
not  reasonably  avoid. 

(1)  Termination  for  cause.  The  grant 
agreement  may  be  terminated  in  whde, 
or  in  part,  at  any  time  before  date  of 
completion,  whenever  FmHA 
determines  that  the  grantee  has  failed  to 
comply  with  terms  of  the  Agreement. 
The  State  Director  will  notify  the 
grantee  in  writing  giving  the  reasons  for 
the  action  and  inform  the  grantee  of  its 
rights  of  appeal  by  use  of  Exhibit  B-3  of 
Subpart  B  of  Part  1900  of  tiiis  chapter. 

(2)  Termiaation  for  convenience. 
FmHA  or  the  grantee  may  terminate  the 
grant  in  whole,  or  in  part  %vfaen  both 
parties  agree  that  the  continuation  of  the 
grant  would  not  produce  benefidal 
results.  The  two  parties  will  agree  in 
writing  to  the  termination  conditions 
including  the  eflective  date.  No  notice  of 
rights  of  appeal  will  be  issued  by  FtaiHA. 
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S  1944^427    Grantee  seN-evskMrtion. 

Annually  or  more  often,  the  board  of 
directors  will  evaluate  their  own  self- 
help  program.  Exhibit  F  to  this  part  is 
provided  for  that  purpose.  It  is  also 
recommended  that  they  review  their 
personnel  policy,  any  audits  that  may 
have  been  conducted  and  other  reports 
to  determine  if  they  need  to  make 
adjustments  in  order  to  prevent  fraud 
and  abuse  and  meet  the  goals  in  the 
current  grant  agreement 

H  1944-428— 1944.450    [Reserved] 

Exhibits  to  Subpart  1 

ExIiibU  A— Self-Help  Technical  Assistance 
Grant  Agreement 

THIS  GRANT  AGREEMENT  dated , 

19 ,  is  between 


nonprofit  corporation  ("Grantee"),  organized 
and  operating  under 


(authorizing  State  statute) 

and  the  United  States  of  America  acting 

through  the  Farmers  Home  Administration, 

Department  of  Agriculture  ("FmHA"). 

In  consideration  of  financial  assistance  in  the 

amount  of  $ (called  "Grant  Funds")  to 

be  made  available  by  FmHA  to  Grantee 
under  section  523(b)(1)(A)  of  the  Housing  Act 
of  1949  to  be  used  in  (specify  area  to  be 

served) for  the  purpose  of 

providing  a  program  of  technical  and 
supervisory  assistance  which  will  aid  low- 
income  famiUes  in  carrying  out  mutual  self- 
help  housing  efforts,  Grantee  will  provide 
such  a  program  in  accordance  with  the  terms 
of  this  Agreement  and  FmHA  regulations. 

Definitions: 

'Date  of  Completion"  means  the  date  when 
all  work  imder  a  grant  is  completed  or  the 
date  in  the  TA  Grant  Agreement  or  any 
supplement  or  amendment  thereto,  on  which 
Federal  assistance  ends. 

"Disallowed  costs"  are  those  charges  to  a 
grant  which  the  FmHA  determines  cannot  l>e 
authorized. 

"Grant  Closeout"  is  the  process  by  which 
the  grant  operation  is  concluded  at  the 
expiration  of  the  grant  period  or  following  a 
decision  to  terminate  the  grant 

"Termination"  of  a  grant  means  the 
cancellation  of  Federal  assistance,  in  whole 
or  in  part  under  a  grant  at  any  time  prior  to 
the  date  of  completion. 
Terms  of  agreement: 

(a)  This  Agreement  shall  terminate 

years  from  this  date  unless 

extended  or  sooner  terminated  under 
paragraphs  (e)  and  (f)  of  this  Agreement 

(b)  Grantee  shall  carry  out  the  self-help 
housing  activity  described  in  the  application 
docket  which  is  attached  to  and  made  a  part 
of  this  Agreement  Grantee  will  be  bound  by 
the  conditions  set  forth  in  the  docket  7  CFR 
Part  1844,  Subpart  L  and  the  further 
conditions  set  forth  in  this  Agreement.  If  any 
of  the  conditions  in  the  docket  are 
inconsistent  with  those  in  the  Agreement  or 
Subpart  I  of  Part  1944,  the  latter  will  govern. 


A  waiver  of  any  condition  must  be  in  writing 
and  must  be  signed  by  an  authorized 
representative  of  FmHA. 

(c)  Grantee  shall  use  grant  funds  only  for 
the  purposes  and  activities  specified  in 
FmHA  regulations  and  in  the  application 
docket  approved  by  FmHA  including  the 
approval  budget  Any  uses  not  provided  for 
in  the  approved  budget  must  be  approved  in 
writing  by  FmHA  in  advance. 

(d)  If  Grantee  is  a  private  nonprofit 
corporation,  expenses  charged  for  travel  or 
per  diem  will  not  exceed  the  rates  paid 
FmHA  employees  for  similar  expenses.  If 
Grantee  is  a  public  body,  the  rates  will  be 
those  that  ara  alloweble  under  the  customary 
practice  in  the  government  of  which  Grantee 
is  a  part  if  none  are  customary,  the  FmHA 
rates  will  l>e  the  maximum  allowed. 

(e)  Grant  closeout  and  termination 
procedures  will  be  as  follows: 

(1)  Promptly  after  the  date  of  completion  or 
a  decision  to  terminate  a  grant  grant  closeout 
actions  are  to  be  taken  to  allow  the  orderiy 
discontinuation  of  Grantee  activity. 

(i)  Grantee  shall  immediately  refund  to 
FmHA  any  uncommitted  Iwlance  of  grant 
funds. 

(ii)  Grantee  will  furnish  to  FmHA  wthin  90 
days  after  the  date  of  completion  of  the  grant 
a  "Financial  Status  Report."  Form  SF-26e  A. 
All  financial,  performance,  and  other  reports 
required  as  a  condition  of  the  grant  will  also 
be  completed. 

(iii)  Grantee  shall  account  for  any  property 
acquired  with  technical  assistance  (TA)  grant 
funds,  or  otherwise  received  from  FmHA. 

(iv)  After  the  grant  closeout  FmHA  retains 
the  right  to  recover  any  disallowed  costs 
whidi  may  fa«  discovered  as  a  result  of  any 
audit 

(2)  When  there  is  reasonable  evidence  that 
Grantee  has  failed  to  comply  with  the  terms 
of  this  Agreement  the  State  Director  may 
determine  Grantee  as  "high  risk".  "High  risk" 
Grantee  will  be  supervised  to  the  extent 
necessary  to  protect  the  government's 
interest  and  to  help  Grantee  overcome  the 
deficiencies. 

(3)  Grant  termination  will  be  based  on  the 
following: 

(i)  Termination  for  cause.  This  grant  may 
he  terminated  in  whole,  or  in  part  90  days 
after  a  Grantee  has  been  classified  as  "high 
risk"  if  the  State  Director  determines  that 
Grantee  has  failed  to  correct  previous 
deficiencies  and  is  unlikely  to  correct  such 
items  if  additional  time  is  allowed.  The 
reasons  for  termination  may  include,  but  are 
not  limited  to,  such  problems  as: 

(A)  Actual  TA  costs  significantly  exceeding 
the  amount  stipulated  in  the  proposal. 

(B)  The  number  of  homes  t>eign  built  is 
sign^cantly  less  than  proposed  construction 
at  is  not  on  schedule. 

(C)  The  cost  of  housing  not  being 
appropriate  for  the  self-help  program. 

(D)  Failure  of  Grantee  to  only  use  grant 
funds  for  authorized  purposes. 

(E)  Failure  of  Grantee  to  submit  adequate 
and  timely  reports  of  its  operation. 

(F)  Failure  of  Grantee  to  require  families  to 
work  together  in  groups  by  the  mutual  self- 
help  method  in  the  case  of  new  construction. 

(G)  Serious  or  repetitive  violation  of  any  of 
the  provisions  of  any  laws  administered  by 
FmHA  or  any  regulation  issued  thereunder. 


(H)  Violation  of  any  nondiscrimination  or 
equal  opportunity  requirement  administered 
by  FmHA  in  connection  with  any  FmHA 
programs. 

(I)  Failure  to  establish  an  accounting 
system  acceptable  to  FmHA. 

(J)  Failure  to  serve  very  low-income 
families. 

(K)  Failure  to  recruit  families  fnim 
substandard  housing. 

(ii)  Termination  for  convenience.  FmHA  or 
Grantee  may  terminate  the  grant  in  whole,  or 
in  part,  when  both  parties  agree  that  the 
continuation  of  the  project  would  not  produce 
l>eneficial  results  commensurate  with  the 
further  expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination  conditions 
including  the  effective  date  and.  in  case  of 
partial  termination,  the  portion  to  be 
terminated. 

(4)  To  terminate  a  grant  for  cause.  FmHA 
shall  promptly  notify  Grantee  in  writing  of 
the  determination  and  the  reasons  for  and  the 
effective  date  of  the  whole  or  partial 
termination.  Grantee  »vill  be  advised  of  its 
appeal  rights  under  7  CFR  Part  1900.  Subpart 
B. 

(f)  An  extension  of  this  grant  agreement 
may  be  approved  by  FmHA  provided  in  its 
opinion,  the  extension  is  justified  and  there  Is 
a  likelihood  that  the  grantee  can  accomplish 
the  goals  set  out  and  approved  in  the 
application  docket  during  the  period  of  the 
extension. 

(g)  Grant  funds  may  not  t»e  used  to  pay 
obligations  incurred  before  the  date  of  this 
Agreement  Grantee  will  not  obligate  grant 
funds  after  the  grant  termination  or 
completion  date. 

(h)  As  requested  and  in  the  manner 
specified  by  FmHA,  the  grantee  must  make 
quaterly  reports.  Exhibit  C  of  this  subpart  (on 
Vis.  ^»,  %»  and  '%»  of  each  year,)  and  a 
financial  status  report  at  the  end  of  the  grant 
period,  and  permit  on-site  inspections  of 
program  progress  by  FmHA  r^resentatives. 
FmHA  may  require  progress  reports  more 
frequently  if  it  deems  necessary.  The  Grantee 
must  also  comply  with  the  audit  requirements 
found  in  i  1944.422  of  Subpart  I  of  7  CFR  Part 
1944.  if  applicable.  Grantee  will  maintain 
records  and  accounts.  Including  property, 
pereonnel  and  financial  records,  to  assure  a 
proper  accounting  of  all  grant  funds.  These 
records  %vill  be  made  available  to  FmHA  for 
auditing  purposes  and  will  l>e  retained  by 
grantee  for  thee  years  after  the  termination  or 
completion  of  this  grant 

(i)  Title  to  personal  property  acquired  with 
grant  funds  shall  vest  in  the  grantee,  subject 
to  the  following:  Grantee  shall  not  sell, 
assign,  lease,  encumber,  or  otherwise  dispose 
of  such  property  or  any  interest  in  the 
property  without  the  written  consent  of 
FmHA  during  the  grant  period.  At  FmHA's 
option  if  the  grant  is  completed,  terminated, 
or  cancelled  for  any  reason.  Grantee  may 
keep  such  personal  property  provided  the 
State  Director  determines  it  is  still  neeiled  to 
enable  Grantee  to  continue  a  self-help 
housing  program.  Grantee  may  transfer  all 
such  personal  property  to  another  grantee 
approved  by  FmHA.  convey  the  property 
back  to  the  Govenwnent  or  dispose  of  it  in 
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any  rMaonable  maniier  approved  by  the 
State  Director. 

())  Retulla  of  tke  prograai  aaaisted  by  grant 
funds  may  be  published  by  Grantee  without 
prior  review  1^  FmHA,  provided  that  soch 
publications  acknowiedge  the  support 
provided  by  funds  panuant  to  the  provisions 
of  Title  V  of  the  Housing  Act  of  1949. 42 
U.S.C.  1471.  at  seg^  and  that  five  copies  of 
each  such  publication  are  bimished  to  the 
local  representative  of  FmHA. 

(k)  Grantee  certiries  that  no  person  or 
organization  has  been  employed  or  retained 
to  solicit  or  secure  this  grant  for  a 
commission,  percentage,  brokerage,  or 
contingent  fee. 

(1)  Grantee  will  compiy  with  pertinent 
nodiscrimination  regulations  of  FmHA  which 
stale  that  no  person  in  the  United  States 
shall,  on  the  grounds  of  race,  religion,  color, 
age,  sex,  marital  status,  national  origin,  or 
mental  or  physical  handicap,  be  excfaided 
from  particapatmg  in.  be  denied  the  benefit  of. 
or  be  subject  to  discrimination  in  connection 
with  the  use  of  grant  funds. 

(m)  In  all  hiring  or  employment  made 
possible  by  or  resulting  from  this  grant 
grantee:  (1)  Will  not  discriminate  against  any 
employee  or  applicant  for  employment 
because  of  race,  religioa  color,  sex.  marital 
status,  national  origin,  age.  or  mental  or 
physical  handicap,  and  (2)  will  take 
affirmative  action  to  insure  that  applicants. 
are  employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  religion,  color,  sex,  martial  status, 
national  origin,  or  mental  or  physical 
handicap,  lliis  requirement  shall  apply  to, 
but  not  be  limited  to,  the  following: 
Employment  upgrading,  demotion,  or 
transfer  recruitment  or  recruitment 
advertising:  layoff  or  termination;  rates  of 
pay  or  other  fbims  of  compensation;  and 
selection  for  training,  including 
apprenticeship.  In  the  event  Grantee  signs  a 
contract  which  would  be  covered  by  any 
Executive  Order,  law,  or  regulation 
prohibitiiig  discrimination.  Grantee  shall 
include  ia  the  cootract  the  "Equal 
Employment  Clause"  as  specified  by  FmHA. 

(n)  Grantee  shall  not  without  the  prior 
written  approval  of  FmHA.  enter  into  any 
contract  ohKgsHng  the  use  of  TA  yant  funds. 

(o)  It  is  understood  and  agreed  by  Grantee 
thai  any  assistance  granted  under  this 
Agreement  will  be  administered  subject  to 
the  limiutions  of  Tide  V  of  the  Housing  Act 
of  1940  as  antended.  42  U3.C  1471  at  aeq., 
and  related  regulations,  and  that  rights 
granted  to  FmHA  in  this  Agreement  or 
elsewhere  may  be  exercised  by  it  in  its  sole 
discretion  to  carry  out  the  purposes  of  the 
assistance,  and  protect  FmFA's  financial 
interest 

(pi  Grantee  will  maintain  a  code  or 
standards  of  conduct  which  will  govern  the 
performance  of  its  ofTicers,  employees,  or 
agents.  Grantee's  offices,  employees,  or 
agents  will  neither  sohcit  nor  accept 
gratuities,  favors,  or  anything  of  monetary 
value  from  suppliers,  contractors,  or  others 
doing  business  with  the  grantee.  To  the 
extent  permissible  by  State  or  local  law, 
rules,  or  regulatons  such  standards  will 
provide  for  penalties,  sanctions,  or  other 
disciplinary  actions  to  be  taken  for  violations 
of  such  standards. 


(q)  Grantee  shall  not  hire  or  pemit  to  be 
hired  any  parson  in  a  staff  position  or  as  a 
participant  if  that  perstm  or  a  awmber  of  that 
person's  I— aadiate  household  ia  employed  in 
an  admlatsliativa  capacity  by  the 
organintiOB.  naiesa  waived  by  the  State 
Director.  (For  llw  pwpoaa  of  this  section,  the 
term  IxMsahold"  maaaa  all  persons  sharing 
the  same  dwaliiag.  whetiiai  related  or  not). 

(r)  Grantee's  board  aMmbers  or  employees 
shall  not  diradty  or  indirecdy  partidpata,  for 
financial  gain,  in  any  transactions  involving 
the  orgaaiaatkM  or  the  partidpating  femilies. 
This  indoda  activiUaa  such  as  selling  real 
estata.  building  malariaL  suppiiea.  and 
services. 

s)  Grantee  will  retain  all  flnandal  records, 
supporting  documents,  statistical  records, 
and  other  records  pertinent  to  this  agreement 
for  3  years. 

By 


{Signature) 


[Title] 
Grantee 


By_ 


[Signatmre) 


[Titie] 

Fanners  Home  Administration 

Exhibit  B— Mutual  Salf-Halp  Housint 
G« 
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Iirtmduction 

How  to  give  low-income  rnra!  people  an 
opportunity  to  have  a  decent  home  of  their 
own  is  a  major  challenge  in  rural  America.  To 
help  such  persons  have  an  adequate  home  at 
a  cost  they  can  afford,  the  Farmers  Home 
Administration  (FmHA)  makes  Rural  Housing 
(RH)  loans  to  indrvidnal  persons  to  enable 
them  to  participate  in  a  mutual  self-help 
honaing  project.  This  program  is  designed  to 
help  fmiiHes.  that  otherwise  do  not  quaKfy  as 
homeowners,  work  together  to  build  modest 
homes  of  their  own. 

Eligible  applicants  may  obtain  rural 
housing  loans  to  buy  materials,  pay  for  labor 
and  contract  costs  required  for  work  on  their 
own  homes,  and  if  necessary,  buy  a  building 
site.  Families  helping  each  other  will  provide 
most  of  the  construction  labor.  The  exchange 
of  labor,  without  a  cash  cost  to  the  famibes, 
is  the  key  to  the  mutual  self-help  housing 
program.  The  also  may  be  a  savings  in  the 
cost  of  materials  purchased.  This  use  of 
family  labor  for  cash  can  reduce  the  cost  of 
homes  enough  to  bring  die  price  of  a  modest 
home  within  reach  of  very  low-income  rural 
families. 

Leadenhifi  amd  Superviaion 

Hie  grantee  will  provide  the  leadership  and 
supervision  of  the  families.  FiidlA  will 
determine  who  is  eligible  to  participate  and 
receive  a  Rural  Housing  loan. 


Rural  housing  loans  wriU  be  made  by  FmHA 
to  those  who  partidpata  in  a  self-help 
housing  group  and  wlio: 

1.  Meet  the  low  or  very  low-income 
requirements  in  Exhibit  C  to  [available  in  any 
FmHA  office)  subpart  A  of  part  1944  of  this 
chapter. 

2.  Are  creditworthy  by  FmHA  standards 
and  can  comply  with  all  other  eligibility 
requirements  for  rural  housing  loans. 

3.  Desire  to  build  a  home  of  dieir  onvn  that 
is  modest  in  design,  structurally  sound,  snd 
low  in  cost. 

The  following  basic  conditions  are 
essential  to  the  success  of  a  self-help  housing 
venture  and  must  be  provided  by  the  grantee: 

1.  A  sincere  spirit  of  cooperation  on  the 
part  of  all  partidpants. 

2.  Competent  leadership  and  technical 
supervision. 

3.  A  complete  understanding  of  the 
responsibilties  involved  in  Mutual  Self-Help. 

4.  Adequate  supervision  of  participants  at 
times  convenient  for  the  families  to  do  the 
work. 

5.  Development  of  sufficient  skills  among 
the  members  of  the  group  to  do  the  basic 
construction  tasks  as  outlined  in  Exhibit  C-2 
of  this  subpart. 

6.  Four  to  10  families  who  can  and  are 
willing  to  work  together  satisfactorily. 

Organizatioa  and  Agreemanta 

An  understanding  must  be  reached  on 
important  items  sudi  as  when  the  individuals 
in  the  grotip  will  be  available  to  work,  the 
amount  of  work  to  be  pei  fonned.  the  number 
to  be  involved  in  the  various  work  groups 
and  the  amount  of  time  each  will  spend 
working  on  the  homes.  The  group  will 
develop  a  written  agreement  which  is  binding 
upon  an  members  signing  it.  Exhibit  B-1, 
Membership  Agreement  is  a  suggested  form 
of  sudi  an  agreement.  All  participating 
members  will  sign  the  Membership 
Agreement  and  each  applicant  will  be  given  a 
copy.  If  a  document  is  used  which  Is  different 
than  Exhibit  B-1,  it  must  be  reviewed  and 
approved  by  FmHA  for  legal  adequacy  and 
compliance  with  applicable  State  laws  and 
FmHA  regulations. 

Preconstruction  Meetings 

The  suci:es8ful  conduct  of  a  mutual  self- 
help  housing  program  requires  a  series  of 
meetings  with  those  partidpating.  These 
meetings  are  to  discuss  the  planning, 
construction,  and  maintenance  of  a  home,  the 
responsibilities  of  home  ownership,  and  the 
requirements  for  a  FmHA  rural  housing  loan. 
These  meetings  also  familiarize  the 
applicants  with  the  self-help  approach, 
develop  mutual  confidences  aaoog 
partidpanta  and  develop  the  intovst  of 
community  leaders  ia  the  project. 

The  actual  number  oi  meetings  held  will 
depend  on  the  rate  at  which  the  group 
progresses  toward  reaching  a  full 
understanding  of  the  reoponsibihies  invcrfved. 
Experience  indicates  that  from  8  to  10 
meetings  are  needed.  Local  people  should  be 
used  to  discuss  appropriate  subjects  in  the 
meetings.  TMs  will  help  in  making  the  local 
community  aware  of  the  self-help  program, 
and  also  help  obtain  local  acceptance  and 
support  for  tfie  projed.  The  following  is  a 
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recommended  sequraice  of  meetings  and  a 
suggested  list  of  subjects  to  be  discussed. 

1116  first  meeting  should  be  explanatory  in 
nature.  The  grantee  should  disease  the  basic 
principles  involved  in  mutual  self-^faelp 
housing,  together  with  a  brief  explanation  of 
the  purposes  and  limitations  of  and  tiie 
requirements  for  rural  housing  loans 
including  loan  payments,  taxes,  insurance, 
and  maintenance.  The  members  of  the  group 
should  be  considering  a  name  for  the 
organization  and  the  persons  best  suited  for 
the  various  positions  in  order  that  the  officers 
and  committees  can  be  selected  at  the  next 
meeting. 

At  the  second  meeting,  an  association 
should  be  formed  and  the  officers  and 
committees  selected.  They  might  include  the 
follo«ving: 

1.  President 

2.  Vice-President 

3.  Secretary-Treasurer 

4.  Labor  Manager 

5.  Purchasing  Committee 

6.  Program  Committee 

Additional  meetings  are  essential,  but  the 
order  in  which  the  subjects  are  presented  or 
the  number  of  subjects  included  in  any 
meeting  may  vary.  The  following  topics  are 
suggested  for  a  series  of  meetings: 

1.  Site  planning  and  building  codes.  An 
architect,  code  official,  or  a  good  builder 
could  be  invited  to  discuss  factors  in 
selecting  house  size,  safety,  and  health  code 
requirements. 

2.  Plans  and  specifications.  The  group  will 
probably  have  questions  and  need  individual 
help  in  making  decisions  concerning  plans 
and  specifications  for  their  homes.  The 
construction  supervisor  should  help  each 
applicant  develop  suitable  plans  that  will 
meet  the  household's  individual  need  and  the 
requirement  of  f  1944.16  of  Subpart  A  of  7 
CFR  Part  1944. 

3.  Cost  of  materials.  The  purchasing 
committee  will  review  prices  c^  materials  and 
contract  work.  At  one  of  the  last  meetings  to 
be  held  before  the  construction  starts,  the 
purchasing  committee  should  report  on  its 
recommendations  for  buying  materials  and 
awarding  contracts. 

4.  Taxes.  A  discussion  of  the  method  of  tax 
appraising  could  be  given  by  the  local  tax 
assessor  indoding  an  estimate  of  expected 
taxes  on  the  proposed  houses. 

5.  Insurance.  A  local  insurance  agent  may 
be  asked  to  speak  on  types  of  insurance 
polides  available  such  as  fire  and  extended 
coverage,  household  policies,  and  liabiUty 
insurance. 

8.  Mortgage  requirements.  The  grantee 
should  discuss  the  FmHA  mortgage  and 
related  requirements.  A  local  attorney  might 
be  asked  to  discuss  other  legal  aspects  of  the 
program. 

7.  Maintenance  costs.  The  construction 
supervisor  should  discuss  the  importance  of 
proper  maintenance  for  a  home.  They  should 
emphasize  how  money  spent  for  maintenance 
improves  appearance,  helps  maintain  value 
and  saves  money  in  the  long  run. 

8.  Money  management  The  grantee  discuss 
the  necessity  of  following  the  basic  principles 
of  money  management  such  as  keeping 
records,  following  a  budget,  and  not 
overspending  on  non  essentials. 


9.  Labor  sharing  arrangement.  The  group 
needs  to  reach  an  understanding  as  to  how 
the  memmbers  will  share  labor,  how  records 
will  be  kept  of  time  worked,  how  to  make 
sure  that  tebor  will  be  exchanged  on  a  basis 
that  is  fair  to  aS  members  and  how  to 
evidence  and  record  these  decisions. 

10.  Use  of  tools.  One  or  more  of  the 
meetings  ^ould  include  demonstrations  and 
training  by  the  construction  supervisor  of  the 
safe  and  proper  use  of  tools.  Special  attention 
should  be  given  to  the  use  of  basic  tools  such 
as  level,  square,  rule,  saw,  and  any  power 
tools  that  migiit  be  used  in  the  construction. 

11.  Construction  and  work  procedures.  The 
authority  and  duties  of  the  construction 
supervisor  will  be  discussed  in  detail.  The 
procedures  for  actual  construction  will  be 
discussed  including  labor  sharing,  work 
teams,  order  of  development  fundion  of 
committees,  time  reporting  for  work 
completed  and  future  hours  available. 

12.  Ground  breaking  plans.  The  fmal 
preconstruction  meeting  should  be  more  of  a 
sodal  get-together  than  a  businesss  meeting. 
This  is  also  the  logical  time  to  plan  a  ground 
breaking  ceremony  for  the  day  the  loans  are 
closed. 

Construction 

The  basic  work  is  performed,  largely  on  a 
labor  exchange  basis,  by  the  participating 
families  under  the  guidance  of  the 
construction  supervisor. 

The  group  may,  depending  on  the  skills  of 
the  individuals,  plan  to  do  as  much  of  the 
work  as  possible  such  as  installing  kitchen 
cabinets  and  equipment,  excavating  for 
basements,  and  dry-wall  finishing.  Highly 
skilled  or  spedalized  jobs  will  be  contraded 
when  sudi  services  are  not  available  in  the 
group. 

Work  should  start  on  ail  houses  and  each 
stage  of  construction  be  finished  on  all  before 
starting  the  next  stage  of  construction  on  any 
house,  to  the  extent  with  good  construction 
practices,  except  as  provided  in  paragraph  3. 
Labor  Exchange  Agreement  of  the 
Membership  Agreement  (Elxhibit  B-1). 

To  effed  savings,  materials  for  all  the 
houses  may  be  purchased  from  the  one  or 
several  suppliers  who  offer  the  lowest  prices. 
Also,  all  contracts  for  members  of  the  group 
may  be  awarded  to  the  same  contractors.  To 
illustrate,  the  plumbing  contrador  offering 
the  lowest  price  ordinarily  should  perform 
the  plumbing  for  all  of  the  dwellings. 

Each  borrower  will  pay  the  material 
supplier  for  materials  used,  and  the 
contrador  for  work  done,  on  his/her  own 
home.  All  ddiveries  of  materials  will  be 
itemized  separately  for  each  home.  The 
grantee,  after  considering  the  suggestions  of 
the  purchasing  committee,  will  recommend 
the  suppliers  from  whom  materials  will  be 
purchased  and  the  contractors  to  whom  the 
contracts  will  be  awarded. 

The  construction  supervisor  will  divide  the 
group  into  work  teams.  Work  teams  should 
be  organized  on  the  basis  of  skills, 
compalability,  and  availability.  For  example, 
one  team  could  lay  out  and  poin"  footings  and 
another  team  could  lay  bricks.  The  third  team 
could  begin  framing  as  soon  as  the 
foundation  is  ready. 

A  firm  understanding  will  be  reached  that 
no  changes  in  construction  from  the  approved 


plans  and  spedfications  may  be  made 
without  furnishing  the  Country  Supervlsof 
with  full  cost  figures  and  obtaining  approval 
in  advance.  If  any  cahnge  resuhs  in  a  need 
for  additional  funds,  they  must  be  furnished 
by  the  borrower  before  approval.  All  homes 
should  be  finished  at  or  about  the  same  time 
and  none  should  be  occupied  prior  to 
completion  of  them  all. 

The  Assodation  should  have  brief 
meetings,  at  least  once  a  week,  to: 

1.  Report  on  performance  and  hours  of 
work  performed. 

2.  Settle  any  disagreements. 

3.  Plan  work  schedule  and  purchases  for 
the  coming  week. 

Exhibit  B-1 

Association  


Membership  Agreement 

I/We  uiulersland  that  by  signing  this 
agreement  I/we  will  become  members  in  the 

Association  when  we  receive 

adequate  credit  to  finance  the  home  we 
intend  to  build.  We  have  read  the  agreement 
or  have  had  it  read  to  us  and  agree  to  comply 
with  all  its  provisions. 

Purpose 

The  purpose  of  this  association  is  to 
provide  a  way  whereby  each  member  can 
help  his/herself  and  every  other  member  to 
build  his/her  house. 

Membership 

Membership  will  be  limited  to  those 
persons  who: 

1.  Do  not  own  an  adequate  home: 

2.  Are  willing  to  work  with  the  other 
members  of  the  Assodation  in  building  their 
homes: 

3.  Have  a  commitment  to  obtain  financing 
for  the  cash  cost  of  their  homr.  and 

4.  Sign  the  Membership  Agreement. 
Applicants  and  co-applicants  must  both 

sign  the  Membership  Agreement.  As  used  in 
the  agreement  the  term  "Applicant"  means 
both  applicant  or  co-applicant  when  both 
sign  the  agreement,  or  the  person  signing 
when  only  one  signs. 

Voting  Rights 

Each  household  has  one  vote  in  the 
election  of  officers  and  all  other  matters 
involving  a  decision  by  the  membership. 

Officers 

The  officers  of  the  Assodation  will  be  a 
President  Vice-President  and  a  Secretary- 
Treasurer.  Each  will  be  elected,  at  a  meeting, 
by  a  majority  vote  and  will  continue  to  hold 
office  unless  the  officer  resigns,  dies,  is 
incapacitated,  or  is  removed  by  vote  of  two- 
thirds  of  all  the  members  at  a  called  meeting 
for  the  purpose  of  considering  such  removal. 
The  duties  of  the  officers  will  be  as  follows: 

The  President  will: 

1.  Call  membership  meetings  and  officers' 
meetings: 

2.  Preside  over  all  meetings; 

3.  Work  dosely  with  the  construction 
supervisor  and 

4.  See  that  committees  and  members  carry 
out  their  responsibilities  in  connection  with 
mutual  self-help  projects. 

The  Vice-President  will: 
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1.  Act  for  the  President  in  the  President's 
absence,  and 

2.  Be  chairman  of  the  Program  Committee. 
The  Secretary-Treasurer  will: 

1.  Keep  the  minutes  of  each  meeting. 

2.  Handle  Correspondence  of  the 
Association. 

3.  Collect  and  handle,  through  a  checking 
account  in  the  Association's  name,  funds  the 
organization  may  need.  These  may  include 
items  such  as  stationery,  stamps,  and  record 
book. 

4.  Maintain  other  records  of  the 
Association  at  the  directiaa  of  the  President. 

Appointed  Committees  and  Positions 

The  Officers  by  majority  vote  wU  appoint 
•  the  following  from  the  membership: 

1.  A  Labor  Manager  will  assist  the 
construction  supervisor  in  keeping  records  of 
the  tasks  completed  by  each  member  and 
notify  the  construction  supervisor  as  to  the 
availability  of  members  for  work  on  the 
housing. 

2.  A  Purchasing  Committee  of  three 
members  who  will  review  prices  and  cost 
estimates  obtained  by  the  grantee  for  the 
houses  to  be  built  and  recommend 
contractors  and  suppliers  to  be  used  by  the 
members. 

3.  Two  of  the  three  members  of  the  Program 
Committee.  The  third  member  will  be  the 
Vice-President,  who  wll  be  chair-person. 
This  committee  will  plan  meetings  and  assist 
in  obtaining  outside  speakers. 

Meetings 

Meetings  of  officers  and  meetings  of 
members  will  be  held  as  often  as  necessary 
to  successfully  complete  the  mutual  self-help 
housing.  Meetings  may  be  called  by  the 
President  when  considered  advisable  and 
will  be  called  by  the  President  at  the  written 

request  of  not  less  than 

member,  at  the  request  of  the  grantee  or  the 
Farmers  Home  Administration.  Each  officer 
or  member  will  be  notified  at  least  three  days 
before  the  meeting  as  to  the  time,  date  and 
place  of  each  meeting  by  mail,  telephone  or 
by  announcement  at  the  preceding  meeting. 

Labor  Exchange  Agreement 

Each  member  agrees  to  perform  the  task  for 
the  construction  of  houses  of  the  other 
members  of  this  Association  in  return  for 
labor  bom  other  members  in  the  actual 
construction  of  their  house.  The  construction 
tasks  to  be  performed  are  identified  on  a 
copy  of  Exhibit  C-2  of  this  subpart  and  are 
part  of  this  agreement 

The  number  of  tasks  performed  by  each 
member  or  by  any  person  for  any  appUcant 
credit  will  be  verified  by  the  grantee.  If  any 
member  because  of  death,  illness,  or  injury  is 
unable  to  make  its  full  labor  contribution 
personally  or  from  other  sources  as  required, 
that  member  may  be  excused  to  that  extent 
from  performing  its  labor  agreement  if 
approved  by  a  majority  of  the  membership, 
and  all  the  other  members  will  assist  such  a 
member  in  completing  its  house  and  will 
contribute  the  additional  amount  of  labor  for 
all  the  houses  which  otherwise  the  stricken 
member  would  have  furnished. 

We  agree  to  exchange  labor  on  the 
follomng  basis: 


1.  Equal  time  will  be  allowed  for  labor 
performed  by  members  in  the  actual 
construction  of  the  homes  regardless  of  the 
type  of  work  involved. 

2.  Time  allowances  for  labor  performed  by 
persons  other  than  members,  will  be 
determined  by  the  grantee  with  the  approval 
of  the  grantee. 

3.  A  member  may  not  work  alone  on  the 
member's  own  house  unless  the  job  can  be 
done  alone  and  the  consent  of  the 
construction  supervisor  has  been  obtained. 
However,  the  grantee  may  authorize  persons 
to  work  on  their  own  house  when  only 
interior  painting,  landscaping  and  general 
cleanup  remain  to  be  done. 

4.  The  task  performed  will  be  reported  by 
each  worker  to  the  construction  supervisor 
each  day.  The  construction  supervisor  will 
verify  in  a  worksheet  and  credit  the  percent 
of  task  completed  to  that  member's  account 

General  Agreement 

We  agree  that 

1.  The  Association,  by  majority  vote,  will 
determine  the  supplier  of  materials  and 
contractors  for  any  skilled  work.  However, 
each  member  shall  pay  the  cost  of  materials 
and  contractor  in  connection  with  its  own 
home. 

2.  The  Association  will  collect  cost  of 
operation  of  the  Association  from  members, 

not  to  exceed  S from  each 

member. 

3.  The  Association  will  act  for  the  group  in 
other  matters  related  to  the  project  when 
authorized  by  a  majority  of  the  members. 

4.  Property  insurance  will  be  obtained  by 
the  members  as  required  by  the  Farmers 
Home  Administration.  Members  also  will 
obtain  worker's  compensation  insurance  as 
required  by  State  law  and  public  liability 
insurance  against  claims  of  others. 

Dissolution 

After  a  determination  is  made  by  the 
officers  that  the  last  house  is  completed  and 
that  all  obligations  of  the  Association  are 
paid,  upon  majority  vote  of  the  members  and 
with  the  consent  of  the  Farmers  Home 
Administratioo  the  Association  shall 
terminats. 

Amendments 

Amendments  to  this  agreement  may  be 
made  by  a  majority  vote  of  the  members,  at  a 
meeting  called  for  the  announced  purpose  of 
considering  amendments,  to  take  effect  upon 
approval  by  the  Farmers  Home 
Administration  District  Director  but  no 
amendments  may  decrease  the  rights  or 
increase  the  liability  of  any  member  without 
such  member's  consent 

Membership  Termination 

We  understand  that  this  membership  may 
be  tanninated  under  the  following  conditions: 

1.  Failure  to  provide  the  required  labor  to 
perform  the  identified  task. 

2.  Failure  to  comply  with  the  terms  of  this 
agreement 

3.  Failure  to  cooperate  fully  with  other 
members  of  the  association  in  the  mutual 
self-help  housing  program. 

4.  Voluntary  withdrawal  from  association. 
Cause  for  termination  may  be 

recommended  by: 


1.  The  majority  of  the  association  members, 
or 

2.  The  grantee. 

However,  a  final  termination  must  be  in 
wrriting  from  the  FmHA  supervising  official 
and  will  provide  for  an  appeal  pursuant  to  7 
CFR  Part  190a  Subpart  E  Upon  the 
conclusion  of  the  termination  action  FmHA 
may  take  action  to  liquidate  the  account. 

Date   

Signed 


Applicant 

Date   

Signed 


Co-appUcant 

Date   

Signed    

Applicant 

Date   

Signed 


Co-applicant 

Date   

Signed    

Applicant 

Date   

Signed 


Co-appUcant 

Date   

Signed    

AppUcant 

Date   

Signed 


Co-applicant 

Date   

Signed 


Grantee  Representative 

Exhibit  C— Evafaiatioa  Report  of  Self-Help 
Technical  Aestslance  (TA)  Grants 

Evaluation  for  Quarter  Ending:  (1),  19 

1.  a.  Name  of  Grantee:  (2). 

b.  Address:  (3). 

c  Area  the  Grant  serves:  (4). 


2.  a.  Date  of  Agreement  (5):  Time  Extended 
(6). 

b.  Amount  of  Grant  S(7). 

c.  Subsequent  Amount:  S(8). 

d.  Total  Amount  of  Grant:  $(9). 

e.  Amount  of  Funds  Advanosd  to  date: 
»(10). 

f.  Amoimt  of  funds  on  hand:  $(11). 

g.  Amount  of  Grant  Funds  used:  $(12). 
h.  Amount  budgeted  next  month:  $(13). 

3.  a.  Equivalent  unit  increase  during 

fiuarter 
14) 

First  Month 

(15) 

Second  Month 
(16)- 


Third  Month 
(17) 


Total  to  Date 

b.  Cumulative  total  number  of  Equivalent 
Units  since  beginning  of  Grant 

c.  Quarterly  Grant  Funds  Spent: 
•    (18) 


First  Month 
•    (18) 


Second  Month 

$    (20)    

Third  Month 
S    (21)   


Quarterly  Total 
d.  TA  Cost  per  equivalent  unit  this  quarter 
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$   (22) 

e.  Cumulative  TACoct  per  equivalent  unit: 
$    (23) 

4.  a.  Method  of  Construction:  Stick  built 

%,  Manufactured %,  Combined 

%. 

b.  Number  of  bedrooms  per  house  built  this 
Grant  period: 2BR,  -_ —  3BR 

&  Household  size  this  Quarter  1  person 
,  2  persons ,  3  persons ,  4 


(37)  — 

(Date) 

(38). 


persons . 


,  5  persons . 


d.  Number  of  houses  under  construction 
this  Grant  period  but  started  iluhng  previous 
Gnntpeiod: . 

5.  a.  Number  of  houses  proposed  under  this 
Grant  (24). 

b.  Number  of  houses  completed  under  this 
Grant  (25). 

c.  Number  of  houses  currently  under 
construction:  (28). 

d.  Number  of  families  in  preconstruction: 
(27). 

e.  Nimiber  of  Construction  Supervisors: 
(28). 

f.  Number  of  TA  employees:  (29). 

6.  a.  Average  time  needed  to  construct  a 
single  house:  (30). 

b.  Number  of  months  between  submission 
of  Self-Help  borrower's  docket  and  approval/ 
rejection:  (31). 

c.  Number  and  percentage  of  loan  docket 
rejections  during  reporting  period:  (32). 

7.  a.  Did  any  of  the  following  adversely 
affect  the  Grantee's  ability  to  accomplish 
program  objectives? 


County  Supervisor 

District  Office  Review 
Comment  Must  be  completed  (30). 

(40) 

Date 

(41) ■_ 

District  Director 

State  Office  Review 
Comment  Must  be  completed  (42). 

(43) — 

Date 
(44) 


TA  staff  turnover 

FmHA  staff  tumovar 

Bad  weattier - 

Loan  processing  delays 

Site    acqusition    and    devetop- 

ment. 

Unavailat)te  loan/grant  furtds 

Lack  of  partictpants 

Communtcation  t>etween  FmHA/ 

grantee. 


No 


a.  Attadi  information  concerning  number  of 
families  contacted,  mmber  wlio  have 
indicated  a  willingness  to  be  a  participating 
family,  mmber  of  mutual  self-belp  groups 
organized,  progress  on  any  construction 
started,  and  any  problems  relating  to  the 
operation  of  this  grant. 

1  certify  that  the  statements  made  above 
are  true  to  the  best  of  my  knowledge  and 
belief. 


(33) 

(Date) 

(34) 

(Title)  Grantee 
(35) 


(Signature) 

County  Office  Review 

I  have  reviewed  the  above  information 
which  1  have  found  to  be  substantially 
correct.  Must  be  completed  by  County  Office. 

Comment:  Must  be  completed  (36) 

Average  appraisal  value  of  units  financed 
this  Quarter 

Average  amonnt  loan  per  unit  financed  this 
Quarter: 


State  Office  Representative 

InstructkMU  for  PkeparatioD  of 
Evaluatim  Report  of  Self-Help 
Technical  Assistance  Grants 

Exhibit  C  will  be  used  by  all 
Technical  Assistance  grantees  obtaining 
self-help  technical  assistance  grants. 
This  attachment  provides  the  grantee 
and  FmHA  a  uniform  method  of 
reporting  die  performance  progress  of 
self-help  projects.  The  TA  Grantee  will 
prepare  an  origiiial  and  4  copies  of  the 
attachment.  The  TA  Grantee  will  sign 
the  original  and  3  copies  and  forward  it 
to  the  local  FmHA  County  Office.  The 
TA  Grantee  will  keep  the  unsigned  copy 
for  its  records. 

The  evaluation  report  will  be 
completed  in  accordance  with  the 
following: 

1.  Enter  the  date  the  quarter  ends 
either  March  31.  June  30.  September  30, 
or  December  31  and  the  year. 

2.  Enter  the  full  name  of  the  TA 
Grantee  organization. 

3.  Enter  die  complete  mailing  address 
of  the  TA  grantee  organization. 

4.  Enter  the  area  served  by  the  Grant. 

5.  Enter  the  date  of  the  initial  self-help 
technical  assistance  grant  agreement. 

6.  Enter  the  time  of  any  extension  self- 
help  technical  assistance  grant 
agreement(8). 

7.  Enter  the  amount  of  the  initial  grant. 

8.  Enter  the  amoimt  of  eac:h  extension 
grant. 

9.  Enter  the  total  amount  of  grant. 

10.  Enter  the  cumulative  amount  of  the 
TA  grant  advanced  to  the  end  of  the 
quarter. 

11.  Ysitet  the  annount  of  TA  grant 
funds  advanced  Aat  are  on  hand  at  the 
end  of  the  quarter. 

12.  SiAtract  item  (2f)  from  (2e)  to  give 
the  cumulative  amount  of  grant  funds 
used  to  tibe  end  of  &e  quarter. 

13.  Enter  the  amount  of  TA  grant 
budgeted  for  the  &rst  mondi  following 
the  date  filtered  in  item  1. 

14.  Insert  the  number  of  EU*« 
cowpleted  the  «t9«  month  of  Ae  quarter 
asing  steps  t,  2,  and  3  of  this  Exhibit. 


15.  Insert  ftie  nunrtrer  of  ElTs 
completed  the  second  month  of  the 
quarter  by  using  steps  1,  2,  and  3  of  this 
Exhibit 

16.  Insert  the  ninnber  of  EU's 
completed  the  third  month  of  the  quarter 
by  using  steps  1,  2.  and  3  of  Exhibit. 

17.  Add  items  (14),  (15).  and  (16)  to  die 
total  from  the  previous  quarterly  report 
to  obtain  the  cunralative  total  number  of 
EU's.  This  total  is  the  cumulative  total 
nimiber  of  EU's  for  the  project. 

18.  Enter  the  grant  funds  spent  the 
first  month  of  the  quarter.  If  the  grant 
was  closed  within  30  days  of  the 
previous  quarter  any  grant  fimds  spent 
should  be  inchided  in  this  figure. 

19.  Enter  the  grant  funds  spent  the 
second  month  of  the  quarter. 

20.  Enter  the  grant  funds  spent  the 
third  month  of  die  quarter. 

21.  Add  item  (18),  (19),  and  (20) 
together  to  give  the  total  grant  funds 
spent  during  the  quarter. 

22.  Divide  item  (21)  by  the  sum  totals 
of  items  (14),  (15),  and  (16)  to  obtain  the 
TA  Cost  per  EU  for  the  quarter. 

23.  Divide  item  (12)  by  item  (17)  to 
obtain  the  cumulative  TA  cost  per  EU. 

24.  Enter  the  number  of  houses 
planned  in  the  TA  Grantee  proposal(s). 

25.  Enter  the  number  of  houses 
completed  and  occupied  since  the 
beginning  of  the  grant 

26.  Enter  the  number  of  houses  that 
are  under  construction  at  the  end  of  this 
quarter. 

27.  Enter  the  number  of  families  in  the 
preconstruction  phase. 

28.  Enter  the  total  number  of 
construction  supervisor(s)  paid  with  TA 
grant  funds. 

29.  Enter  the  number  of  employees 
paid  with  TA  grant  funds  including 
those  Usted  in  item  28. 

30.  Insert  the  average  elapsed  time 
needed  per  house  from  excavation  to 
final  inspection  by  FmHA  to  complete 
construction  of  a  house.  If  no  self-help 
homes  have  been  completed  by  this 
grantee,  use  other  projects  or  your  best 
estimate  as  a  guide. 

31.  Enter  the  mnnber  of  months  rt 
takes  on  average  to  approve  or  reject  a 
borrowers  doclcet  once  it's  submitted. 

32.  Enter  number  and  percent  of 
dockets  submitted  and  rejected  this 
quarter. 

33.  Enter  date  of  Exhibit  submittal. 

34.  Insert  title  of  the  grantee  or  their 
authorized  representative. 

35.  Signature  of  grantee  or  his/her 
authorized  representative. 

36.  County  Supervisor  must  answer 
questions  concerning  market  value  and 
loan  amount  and  also  should  insert 
comments  concerning  progress  of 
construction,  success  of  the  project  and 
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any  problems  that  the  organization  may 
have. 

37.  Insert  date  of  County  Supervisor's 
review. 

38.  Signature  of  County  Supervisor. 

39.  District  Director  representative 
should  insert  his/her  comments 


concerning  items  listed  in 
i  1944.417(bKl)  of  1944-L 

40.  Insert  date  of  District  Director 
review. 

41.  Signature  of  District  Director  or 
representative. 

42.  Insert  State  Office  review. 


43.  Insert  date  of  State  Office  review. 

44.  Signature  of  State  Office 
representative. 


Exhibit  C-»- 

Breakoown  of  Construction  Development  For  Determinino  Percentage  Constructkjn  CoMPt^TEO 


1.  DiciKiSon 

2.  Fooling.  FoundMiom.  cohanfM.. 

3.  Ftoor  nab  or  taming.., 

4.  *^<tSooii»g — 

5. 


SUhii^  wltnor  trim,  pocchM.. 


6.  Roof  and  oailing  taming,  tfiaaihing- 

a 

9. 

10.  PlumtMng— raug^od  in.. 

^■WB«  dapoial _ 

HMkng— foughod  in.. 


11. 
12. 

ia 

14. 
15. 
16. 
17. 


rioflitiil    luuglwU  in.. 


Ory  wMor 


Owwrt  or  porch  Soar,  ttaps.. 

rwBwig-Hwiwnoo „ 

1  a  Flooring 

19.  Manor  caipanlry.  Sim,  doora 

20.  Cabinaia  and  couniar  lopa 

21   Marior  painSng 

22.  Ertartor  painSng „ 

23.  Pkffnbing— compMa  SHlura8»..». 
24  Bacyeal    complala  Muraa 

25.  FMah  hardwara »....., 

26.  QiMart  and  dowmapouta „.. 

27.  Grading,  pavmg.  landacaping. 


Total. 


■  Untaaa  proMMad  by  local  ordhance. 
*  Landacaping  only. 

(X)  Mandatory  Self-Help  Tasks 

Name  of  T/A  Grantee    

Association: 

Name 

Date 


stflb  on        ^NWi  cmvl 


100 


(parcant) 


100 


(parcant) 


6 
11 
4 
1 
6 
5 
4 
6 
8 
3 
1 
1 
2 
2 
7 
6 
3 
5 
5 
1 
3 
1 
3 
1 
1 
1 
3 


100 


SetacladaaN- 


() 
() 
() 
() 
(X) 
(X) 
(X) 
(X) 

() 
() 
() 
() 

(X)' 
(X) 

() 
() 
() 
() 

(X) 
(X) 
(X) 

m 
i) 

(X) 
(X) 

w 

(X)» 


Fonnuia 


ExUbH  CS—Pn-Cooatmciioa  and 
Cooatniciiaa  Phaaa  Braakdown 

I.  General.  This  Exhibit  will  be  used  by 
PmHA  and  the  grantee  in  determining 
grantee  performance  as  required  in 
i  1944.417(b]  of  this  Subpart. 
U.  Determining  Technical  Assistance  cost  per 
unit 

A.  Equivalent  units  are  used  to  measure 
progress  at  any  time  during  the  period  of  the 
grant.  It  is  necessary  because  self-help 
grantees  have  several  groups  of  families  in 
various  stages  of  progress  during  the  period 
of  the  grant.  The  following  formula  has  been 
developed  to  provide  a  more  accurate  method 
of  determining  progress. 


Phase  Breakdown 

Vahiaof 
aacn  phaaa 

Cumulattva 

(peroanQ 

(parcant) 

Pre  Conalnjction: 

1 1._ 

1 II. 

ConaSucSort 

I  Nt 


10 
10 

80 


10 
10 

21-100 


E  Using  the  Description  of  Phase 
Breakdown  as  a  guide,  the  project  staff 
selects  the  total  percentage  pertinent  to  the 
stage  the  self-help  group  is  in  and  multiplies 
that  percentage  by  the  numl>er  of  families 
(units)  in  the  group.  The  result  is  the 
equivalent  number  of  units  completed.  No 
credit  may  be  given  for  Phase  I.  if  tlie 
application  is  refected.  When  this 
computation  has  been  completed  for  each 
group  that  falls  within  Phase  MO,  the  total 
number  of  equivalent  units  is  divided  into  the 
total  grant  funds  expended  to  that  date.  The 
result  is  the  TA  cost  per  unit  at  that  stage  of 
the  program's  progress. 

C  The  definition  of  pre-construction  and 
construction  phases  described  are  as  follows: 


Pre-Construction 

Phase  I:  Hold  community  meetings; 
conduct  interviews:  obtain  house  plans; 
prepare  cost  estimates:  begin  search  for  land; 
submit  family  applications  to  the  Farmers 
Home  Administration  (PmHA);  FmHA  runs 
credit  check;  applications.  PmHA  either 
approves  or  rejects. 

Phase  II:  Organize  an  association  of 
section  S02  RH  eligible  families:  association 
conducts  weekly  meetings  at  which  required 
PmHA  forms  are  discussed  and  completed; 
house  plans  and  land  sites  are  selected; 
outside  speakers  explain  and  discuss  taxes, 
insurance,  how  to  keep  a  checking  account, 
how  interest  is  computed,  home  maintenance, 
decorating,  and  landscaping;  etC4  completed 
loan  dockets  for  each  family  are  submitted  to 
PmHA.  Pamily  loan  dockets  are  reviewed 
and  recommendations  made  as  to  the  loan    . 
amounts  requested;  the  PmHA  County 
Supervisor  reviews  family  loan  dockets; 
preliminary  title  search  of  each  proposed 
building  site  is  begum  requests  loan  check 
from  Finance  OfRce;  when  check  arrives, 
final  title  search  is  made,  loan  closed, 
checking  accounts  opened,  and  construction 
begun. 
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Construction:  The  grantee  will  utilize 
Exhibit  C-2  which  outlines  27  construction 
tasks  to  determine  the  percentage  of 
completed  construction  activities. 

D.  The  computation  of  equivalent  units  and 
TA  costs  «vill  be  computed  as  follows; 

Exhibit  C  will  be  used  for  recording  the 
following  information  and  construction  in  this 
example  which  starts  January  1. 

Step  1 

Both  the  grantee  and  FmHA  review  the 
FmHA  loan  application  records  to  determine 
the  percentage  of  completion  for  each  family 
in  the  preconstniction  phase  of  the  program. 
These  are  Phases  I— in.  Total  these 
percentages  to  find  the  number  of 
"Equivalent  Units"  (EU's)  completed  at  that 
date  during  preconstniction.  For  example,  if 
there  are  ei^t  families  in  Croup  #2  and  all 
have  completed  the  20  percent  phase  of 
preconstniction,  then  there  would  be  1.6  ElTs 
in  the  pre-constniction  phase  of  the  program 
as  of  that  date.  Each  phase  must  be 
completed  before  it  is  considered  in  the 
calculation. 

Step  2 

Refer  to  the  records  of  construction 
progress  for  families  in  the  construction 
Phase  m.  As  of  that  date,  the  director  totals 
the  percentage  of  completion  figures  for  each 
family  as  foUowings: 


Askew:...... 

Whited: 

Martinez; .. 
Gonzalez: . 
Sherry: ...... 

Duran: ....... 

Johnson;.... 

Harvey:..... 

EU's 


.45 
.40 
.40 
.38 
.34 
.33 
.13 
.31 


2.92. 


Total  production  in  the  construction  phase 
is  therefore  2.92  EU's  as  of  that  date. 

Step  3 

Add  the  pre-construction  and  construction 
subtotals  together 


Preconstniction... 
Construction  ....... 


1.60 
2.92 


Total  EU's. 


4.52 


This  provides  the  total  EU's  of  production 
during  the  first  two  months  of  operation. 
Steps  1. 2,  and  3  will  be  used  to  complete 
items  16, 17  and  18  of  Exhibit  C  of  this 
Subpart.  (Evaluation  Report  of  Self-Help 
Technical  Assistance). 
IIL  Preparation 

Compile  Exhibit  C  of  this  Subpart  in  an 
original  and  four  copies.  The  exhibit  will  be 
signed  by  the  TA  Grantee.  Submit  the 
original  and  three  copies  of  the  exhibit 
quarterly  to  FmHA  County  Office  on  or 
before  January  15.  April  15,  and  October  IS, 
of  each  year  for  the  quarters  ending  March 
31,  June  30.  Septeml>er  3a  and  December  31 
of  each  year.  'Tlie  District  Manager  will  keep 
the  original  and  forward  two  copies  to  the 
State  Office.  The  State  Office  will  forward 


one  copy  to  the  National  Office.  The  State 
Office  will  prepare  information  concerning 
TA  grants  closed  %vithin  30  days  of  the  end  of 
a  quarter  on  the  next  quarteriy  report. 

Exhibit  D— Amendment  to  Self-Help 
Technical  Assiatanoe  Grant  Agreement 

This  Agreement  dated, 19 

between 

a  nonprofit  corporation  ("Grantee"), 
organized  and  operating  under 

(authorizing  State  Statute) 
and  the  United  States  of  America  acting 
through  the  Farmers  Home  Administration, 
Department  of  Agriculture  ("FmHA"), 
amends  the  "Self-Help  Technical  Assistance 
Grant  Agreement"  between  the  parties  dated 
19 ("Agreement"). 

The  Agreement  is  amended  by  providing 
additional  financial  assistance  in  the  amount 

of to  be  made  available  by  FmHA  to 

Grantee  pursuant  to  section  523  of  Title  V  of 
the  Housing  Act  of  1949  for  the  purpose  of 
assisting  in  providing  a  program  of  technical 
and  supervisory  assistance  which  %vill  aid 
low-income  families  in  carrying  out  mutual 
self-help  housing  efforts;  or 

The  Agreement  is  amended  by  changing 
the  completion  date  specified  in  convenant  1 

from to and  by  making  the 

following  attachments  to  this  amendment: 
(List  and  identify  proposal  and  any  other 
documents  pertinent  to  the  grant.) 

Agreed  to  this 

day  of 19 . 

(Name  of  Grantee) 

By  

(Signature) 

(Tide) 

UNITED  STATES  OF  AMERICA 

By  

(Signature) 

(Tide) 

FARMERS  HOME  ADMINISTRATION 

Exhibit  E — Self-Help  Technical  Assistance 
Grant  Predevelopment  Agreement 

THIS  GRANT  PREDEVELOI^ffiNT 

AGREEMENT  dated, 19 ,  is 

between 

a  nonprofit  corporation  ("Grantee"), 

organized  and  operating  under 

(authorizing  State  statute) 
and  the  United  States  of  America  acting 
through  the  Farmers  Home  Administration, 
Department  of  Agriculture  ("FmHA"). 

In  consideration  of  financial  assistance  in 

the  amount  of  S "Grant  Funds")  to  he 

made  available  by  FmHA  to  Grantee  under 
section  523(b)(1  KA)  of  the  Housing  Act  of 
1949  to  be  used  in  (specify  area  to  be  served) 

for  the  purpose  of  developing  a 

program  of  technical  and  supervisory 
assistance  which  will  aid  low-income 
families  in  carrying  out  mutual  self-help 
housing  efforts.  Grantee  will  provide  such  a 
program  in  accordance  with  the  terms  of  this 
Agreement  and  FmHA  regulations. 

Grant  funds  will  be  used  for  authorized 
purposes  as  contained  in  \  1944.410(d)  of  7 
CFR  Part  1944,  Subpart  A.  as  necessary,  to 


develop  a  complete  program  for  a  self-help 
technical  assistance  grant.  This  will  include 
recruitment,  screening,  loan  packaging  and 
related  activities  for  prospective  self-help 
participants. 

Agreed  to  this day  of 

19 

(Name  of  Grantee) 

By  

(Signature) 

(Tide) 

UNITED  STATES  OF  AMERICA 

By 


(Signature) 


(Tide) 

FARMERS  HOME  ADMINISTRATION 

Exhibit  F— Guidance  For  Redpiento  of  Self- 
Help  Technical  Assistance  Grants  (Sectioo 
523  of  Housing  Act  of  1949) 

7  CFR  Part  1944.  Subpart  I  provides  the 
specific  details  of  this  grant  program.  The 
following  is  a  list  of  some  functions  of  the 
grant  recipients  taken  bt>m  this  subpart.  With 
the  list  are  questions  we  request  l>e  answered 
by  the  recipients  to  reduce  the  potential  for 
fraud,  waste,  unauthonzed  use  or 
mismanagement  of  these  grant  funds.  We 
suggest  the  Board  of  Directors  answer  these 
questions  every  six  months  by  conducting 
their  own  review.  Paid  staff  should  not  be 
permitted  to  complete  this  evaluation. 


A.  Family   Labor   Contribu- 
tion: and  Mr. 

1.  Does  your  organization 

maintain   a   Ust  of  each  ^-^ 
family     and     a     running 
total    of    hours    worked 
(when  and  on  what  activ- 
ity)?  — Yes        No 

2.  Are  there  records  of  dis- 
cussions with  participat- 
ing families  counselling 
them  when  the  family 
contribution     is     falling 

behind? Yes        No 

3.  Are  there  obstacles 
which  prevent  the  family 
from  performing  the  re- 
quired tasks? Yes        No 

B.  Use  of  Grant  Funds: 

1.  Were  grant  funds  used  to 
pay  salaries  or  other  ex- 
penses of  personnel  not 
directiy   associated   with 

this  grant? Yes        No 

2.  Were  grant  fimds  used  to 
pay  for  construction  work 

for  participating  families? ..     Yes        No 

3.  Were  all  purchases  or 
rentals  (item  and  cost)  of 
office  equipment  author- 
ized?  Yes        No 

4.  Are  all  office  expenses 
authorized  by  Subpart  I 

of  Part  1944  of  7  CFR?.- Yes        No 
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5.  Was  a  log  of  long  dis- 
tance telephone  calls 
maintained  and  was  that 
log        and        telephone 

checked? Yes       No 

6.  Was  all  travel  and  mile- 
age incurred  for  official 
business  and  properly  au- 
thorized in  advance? Yes        No 

7.  Were  mileage  and  per 
diem  rates  within  author- 
ized levels? Yes        No 

8.  Were  participating  fami- 
lies  charged   for  use  of 

these  tools? „ Yes        No 

9.  Were  grant  fiinds  ex- 
pended to  train  grant  per- 
sonnel?  _.„ Yes        No 

10.  Was  training  appropri- 
ate   for    the    individual 

trainee? „. Yes        No 

11.  Were  any  technical  or 
consultant  services  ob- 
tained   for    partidpating 

familes? Yes        No 

12.  Were  the  provided  tech- 
nical or  consultant  serv- 
ices appropriate  in  type 

and  cost? Yes       No 

C  Financial  Reaponaibilitiea: 

1.  Does  each  invoice  paid 
by  the  grant  recipient 
match      the      purchase 

order? Yes        No 

2.  Does  each  invoice  paid 
by  the  borrower  and 
FmHA  match  the  pur- 
chase order? Yes       No 

3.  Were  purchases  made 
from  the  appropriate  ven- 
dors?      Yes       No 

4.  Are  the  invoices  and 
itemized  statements  to- 
talled for  materials  pur- 
chased    for     individual 

families? Yes       No 

5.  Is  there  a  record  of  de- 
posits and  withdrawals 
to  account  for  ail  loan 

ftmds? Yes        No 

S.  Are  checks  from  grant 
funds  signed  by  the 
Board  Treasurer  and  ex- 
ecutive Director? Yes        No 

7.  Are  grant  funds  deposit- 
ed in  an  interest  bearing 

account? Yes       No 

8.  Are  checks  bom  loan 
funds  prepared  by  the 
grant  recipient  for  the 
borrower's  and  FmHA's 

signature? ■  Yes       No 

9.  Are  checks  &t>m  loan 
funds    accompanied    by 

accurate  invoices? „>.....     Yet       No 

10.  Are  any  borrower  loan 
funds  including  interest 
deposited  in  grantee  ac- 
counts?  Yes        No 

11.  Are  checks  bom  loan 
funds  submitted  to  FmHA 
more    often    than    once 

every  30  days? Yes       No 


12.  Is  the  reconciliation  of 
bank  statements  for  both 
grant  and  loan  funds 
completed  on  a  monthly 
basis? 

13.  If  the  person  who  issues 
the  checks  also  recon- 
ciles them,  does  the  Ex- 
ecutive Director  review 
this  activity? 

14.  Are  materials  purchased 
in  bulk  approved  by  the 
Executive  Director? 

15.  Was  the  amount  of  ma- 
terials determined  by 
both  the  Executive  Direc- 
tor and  Construction 
staff? - 

16.  Were  any  participating 
famihes  consulted  about 
the  purchase  of  materi- 
als?  „ 

17.  Were  savings  accom- 
plished by  the  bulk  pur- 
chase method? 

la  Did  the  Executive  Direc- 
tor review  the  purchase 
order  and  the  ultimate 
use  of  the  materials? 

19.  Are  materials  covered 
by  insurance  when  stored 

by  grantee?  , 

D.  Reporting: 

1.  Are  "Requests  for  Ad- 
vance or  Reimbursement" 
made  once  monthly  to 
the  FmHA  District 
Office? 

2.  Has  the  grant  recipient 
engaged  a  certified  public 
Accountant  (CPA)  or 
CPA  firm  to  review  their 
operations  on  a  regular 
basis:  (Annually  is  pref- 
erable but  every  two 
years  and  at  the  end  or 
the  grant  period  are  re- 
quirements)?   

3.  Are  the  quarterly  evalua- 
tion reports  submitted  on 
time  to  the  District  Super- 
visor?  ........ ....... 


Yes  No 

Yes  No 

Yes  No 

Yes  No 

Yes  No 

Yes  No 

Yes  No 

Yes  No 


Yes       No 


Yes       No 


Yes        No 


What,  if  any,  problems  exist  that  need  to 
be  corrected  for  effective  management  of  the 
grant  project? 

Data 

President.  Board  of  Directors 
(Period  covered  by  report 


AnswerKey 

[Tbe  Mowing  anexsrs  should  help  your  oroMiiza- 
Iton  in  asiinwB  Ms  vutnarabilty  to  kaud.  wasia, 
snd  abuae.  You  snouH  take  actons  to  conect 
practKas  that  now  ganame  an  mmm  dHtaranl 
fcomlhekey] 


Question 


At. 
A.2. 


Answer  Key— Continued 

[The  taMotmng  answers  should  help  your  organiza- 
tion in  assessing  its  vuineratxlity  to  fraud,  waste, 
and  abuse.  You  stKXitd  take  actions  to  correct 
practcae  that  now  generate  an  answer  different 
from  tnc  liey] 


Question 

Anawsr 

Aa 

yes 

no 

B.I 

B.2 

B.a , 

yes 
yes 
yes 
yes 
yes 
no 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 

B.4._      _..         „     . 

BS  

B.6 

B7 ,   , 

B.8 

B.9.„       

B.10 

B.11 

B.12.._ _ 

C.1 

C.9 

ca 

C.4 ._    

C.5 

C« , 

&7         

C.$...... .., 

yes 

yes 

no 

C.9 

no 

C11 

no 

C.12 

yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 
yes 

c.ia 

C14 

C.15 

C.16 

&17 

ciia...-              

ai9 

ni 

o» 

DJ , 

Exhibit  G— Site  Opdoo  Loan  to  Technical 
Assistance  Grantees 

L  Objectivea 

The  objective  of  a  Site  Option  (SO]  loan 
under  section  523(b)(1)(B)  of  Title  V  of  the 
Housing  Act  of  1949  is  to  enable  Technical 
Assistance  (TA)  grantees  to  establish 
revolving  fund  accoimts  to  obtain  options  on 
land  needed  to  make  sites  available  to 
families  that  will  build  their  own  homes  by 
the  self-help  method.  An  SO  loan  will  be 
considered  only  when  sites  cannot  be  made 
available  by  other  means  including  a  regular 
Rural  Housing  Site  (RHS)  loan. 
n.  Eligibility  requirements 

To  be  eligible  for  an  SO  loan,  the  appUcant 
must  be  a  TA  grantee  that  is  currently 
operating  in  a  satisfactory  manner  imder  a 
TA  grant  agreement.  If  the  SO  loan  applicant 
has  applied  for  TA  funds  but  is  not  already  a 
TA  grantee  and  it  appears  that  the  TA  grant 
will  be  made,  the  SO  loan  may  be  approved 
but  not  closed  until  the  TA  grant  is  closed. 
III.  Loan  purposes 

Loaiu  may  be  made  only  as  necessary  to    . 
enable  eligible  applicants  to  establish 
revolving  accounts  with  which  to  obtain 
options  on  hud  that  will  be  needed  as 
building  sites  by  self-help  families 
participating  in  the  TA  self-help  housing 
program.  Loans  will  not  be  made  to  pay  the 
full  purchase  price  of  land  but  only  for  the 
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minimum  amounts  necesary  to  obtain  an 
option  from  the  seller.  The  option  should  be 
for  as  long  as  necessary  but  in  no  case  should 
the  option  be  for  less  than  90  days. 

IV.  Limitations 

(A)  If  the  amount  of  an  SO  loan  will  exceed 
$10,000,  the  prior  consent  of  the  National 
Office  shall  be  obtained  before  approval. 

(B)  The  amount  of  the  SO  loan  should  not 
exceed  15  percent  of  the  purchase  price  of  the 
land  expected  to  be  under  option  at  any  one 
time,  unless  a  higher  percent  is  authorized  by 
the  State  Director  when  other  land  is  not 
available  or  the  particular  area  requires  more 
down  payment  than  elsewhere  or  similar 
circumstances  exist. 

(C)  Form  FmHA  440-34,  "Option  to 
Purchase  Real  Property,"  will  be  used 
without  modification  in  all  cases  for 
obtaining  options  under  this  subpart. 

(D)  The  limitations  of  {  ia22.266(b)(l)  and 
(2)  of  Subpart  F  of  Part  1822  of  this  chapter 
(FmHA  Instruction  444.8,  paragraphs  VI  B(l) 
and  (2))  concerning  land  purchase  will  apply 
to  options  purchased  under  this  subpart. 

V.  Rates  and  terms 

(A)  Interest  Loans  will  be  made  at  an 
interest  rate  of  3  percent. 

(B)  Repayment  period.  Each  SO  loan  wll 
be  repaid  in  one  installment  which  will 
include  the  entire  principal  balance  and 
accrued  interest.  The  maximum  repayment 
period  for  each  SO  loan  will  be  the 
applicant's  remaining  TA  grant  funding 
period. 

(1)  A  shorter  repayment  period  will  be 
established  if  SO  funds  will  not  be  needed  for 
the  entire  TA  grant  funding  period. 

(2)  If  a  regular  RHS  loan  is  to  be  processed, 
the  SO  loan  should  be  scheduled  for 
repayment  when  RHS  loan  funds  will  be 
available  to  purchase  the  land  and  repay  the 
amount  of  SO  fimds  advanced  on  the  option, 
unless  SO  loan  funds  will  still  be  needed  to 
purchase  other  options.  Under  no 
circumstances,  however,  will  the  repayment 
period  exceed  the  applicant's  remaining  TA 
grant  funding  period. 

IV.  Processing  Application 

(A)  Form  of  application:  The  application 
for  assistance  will  be  in  the  form  of  a  letter  to 
the  Farmers  Home  Administration  (FmHA) 
County  Supervisor  having  jurisdiction  over 
the  area  of  the  proposed  site  to  be  optioned. 
The  letter  will  be  signed  by  the  applicant  or 
its  authorized  representative  and  contain,  as 
a  minimum,  the  following  information: 

(1)  A  copy  of  the  proposed  option  that 
shows  a  legal  description  of  the  land,  option 
price,  purchase  price,  and  terms  of  the  option. 
If  more  than  one  site  is  to  be  purchased,  a 
schedule  of  the  proposed  options  should  be 
included. 

(2)  Information  to  verfiy  that  a  regular  RHS 
loan  cannot  be  processed  in  time  to  secure 
the  option. 

(3)  Proposed  method  repayment  of  the  SO 
loan. 

(4)  Resolution  from  the  applicant's 
governing  body  authorizing  the  application 
for  an  SO  loan  from  FmHA. 

(B)  Responsibility  of  the  County 
Supervisor.  Upon  receipt  of  an  SO  loan 
application,  the  County  Supervisor  will: 

(1)  Determine  whether  the  applicant  is 
eligible.  If  the  applicant  is  not  eligible,  or  the 


loan  caimot  be  made  for  other  reasons,  the 
application  may  be  rejected  by  the  County 
Supervisor  with  the  concurrence  of  the 
District  Director.  The  reasons  for  the 
rejection  should  be  clearly  stated  and 
provided,  in  writing  to  the  applicant.  The 
applicant  will  have  the  right  to  have  the 
decision  reviewed  following  the  procedure 
established  in  Subpart  B  of  Part  1900  of  this 
chapter. 

(2)  Review  and  verify  the  accuracy  of  the 
information  provided. 

(3)  Make  an  inspection  and  a  memorandum 
appraisal  of  each  proposed  site  "as  it  is."  The 
appraisal  will  include  a  narrative  statement 
as  to  whether  the  site  has  been  recently  sold, 
verify  that  the  seller  is  the  owner  of  the 
property,  and  indicate  whether  the  purchase 
price  is  acceptable  based  on  the  selling  price 
of  similar  properties  in  the  area. 

(4)  Indicate  whether  or  not  it  appears  that, 
considering  the  location  and  cost  of 
development,  adequate  building  sites  can  be 
provided  at  reasonable  costs. 

(5)  If  the  option  is  for  a  tract  of  land  on 
which  5  or  more  sites  are  proposed,  the 
County  Supervisor  will  forward  to  the  District 
Director  with  recommendations  as  defined  in 
S  1924.119  of  Subpart  C  of  Part  1924  of  this 
chapter. 

(6)  If  approval  is  recommended,  prepare 
and  have  the  applicant  execute  Form  FmHA 
1940-1.  "Request  for  Obligation  of  Funds,"  for 
the  amount  needed.  Copies  of  the  form  will 
be  distributed  as  provided  in  the  FMI. 

(7)  Forward  the  SO  loan  application  and 
the  applicant's  TA  application  or  TA  docket 
to  the  State  Director.  The  submission  will 
include  the  appraisal  report  and  the  County 
Supervisor's  comments  and 
recommendations. 

Vn.  Loan  Approval  Authority  and  State 

Office  Actions 

The  State  Director  is  authorized  to  approve 
SO  loans  developed  in  accordance  with  this 
Exhibit  The  approval  or  disapproval  of  the 
loan  will  be  handled  in  the  same  manner  as 
provided  in  §  1822.272  of  Subpart  F  of  Part 
1822  of  this  chapter  (FmHA  Instruction  444.8 
paragraph  XIl).  "Multiple  Family  Housing 
Obligation  Fund  Analysis".  The  MIC 
transaction  will  be  used  to  request  a  check 
for  SO  loans. 

VIII.  Loan  Closing 

(A)  General.  Loan  closing  instructions  will 
be  provided  by  the  Office  of  the  General 
Counsel  (OCC)  to  assure  that  the  Promissory 
Note  is  property  completed  and  executed. 
The  County  Supervisor  may  then  close  the 
loan. 

(B)  Security  for  the  loan.  The  loan  wrill  be 
secured  by  a  Promissory  Note  properly 
executed  by  the  grantee  using  Form  FmHA 
440-16.  "Promissory  Note."  A  lien  on  the 
optioned  real  estate  will  not  be  taken. 

(1)  The  "kind  of  loan"  block  on  the  note 
will  read  "SO  loan." 

(2)  The  note  will  be  modified  to  show  that 
the  only  installment  on  the  loan  will  be  the 
final  installment. 

(C)  Loan  is  closed.  The  loan  will  be 
considered  closed  when  the  note  is  executed 
and  the  loan  check  delivered  to  the  grantee. 

IX.  Establishment  of  SO  Loan  Revolving 
Account 

(A)  Supervised  bank  accounts  will  not  be 
used  for  SO  loans. 


(B)  Grantee  will  deposit  SO  loan  funds  in  a 
depository  institution  of  its  choice.  The  use  of 
minority  institutions  is  encouraged.  Such 
funds  will  remain  separate  from  any  other 
account  of  the  grantee  and  shall  be 
established  as  an  SO  revolving  account. 

(C)  Checks  drawn  on  the  revolving  account 
will  be  for  the  sole  purpose  of  purchasing 
land  options  and  must  be  signed  by  at  least 
two  authorized  oiTicials  of  the  grantee  who 
have  been  properly  bonded  in  accordance 
with  i  1944.411  (e)  and  (g)  of  this  subpart. 

(D)  Grantee  «vill  not  expend  funds  for  any 
options  until  the  site  and  the  option  form 
have  been  reviewed  and  approved  by  the 
County  Supervisor. 

(1)  Site  option  funds  «vill  not  be  left  unused 
in  the  revolving  account  in  excess  of  60  days. 

(2)  If  the  funds  are  not  used  for  the 
intended  purpose  within  the  60  days  specified 
above,  the  unused  portion  will  be  refunded 
on  the  account. 

(E)  When  funds  become  become  available 
for  repayment  of  the  SO  loan,  such  funds  will 
be  deposited  in  the  revolving  account  for  the 
purchase  of  additional  site  options  if  needed. 
If  such  funds  are  not  needed  to  purchase 
more  options,  they  will  be  applied  on  the  SO 
loan. 

X.  Source  of  Funds 

SO  loans  will  be  funded  from  the  self-help 
housing  land  development  fund. 

Date:  December  9, 1989. 
La  Veroe  Ausman. 
Acting  Administrator  Farmers^Home 
Administration. 
[FR  Doc  88-3171  Filed  2-10-89;  8:45  am| 

HLLMQ  CODE  3410-07-11 


DEPARTMENT  OF  TBANSPORTATION 

Federal  Aviation  Actaninistration 

14  CFR  Part  39 

[Docket  No.  82-ANE-211 

Airworthiness  Directives;  Hamilton 
Standard  Hydromatic 
(Noncounterweighted)  Propelter 
Models  22D30,  et  al. 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  notice  proposes  to 
amend  an  airworthiness  directive  (AD) 
which  requires  repetitive  corrosion 
inspections  on  certain  Hamilton 
Standard  propeller  models.  The 
proposed  amendment  provides  a  means 
to  increase  the  repetitive  inspection 
intervals  up  to  48  months.  The  proposal 
is  based  on  past  AD  inspection  results 
where  no  corrosion  was  found  and  the 
repetitive  inspection  interval  was 
increased  on  an  individual  basis  without 
adversely  affecting  safety. 
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DATit:  Comments  must  be  received  on 
or  before  March  23, 1960. 

Aoontsscs:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
the  Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  82-ANE-21.  Federal 
Aviation  Administration.  New  &igland 
Region.  12  New  England  Executive  Park, 
Buriington,  Massachusetts  01803,  or 
delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  No.  82-ANB-21". 

Comments  may  be  inspected  at  the 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  311, 
between  the  hours  of  8:00  a.m.  and  4:30 
pjn.,  Monday  through  Riday,  except 
federal  holidays. 

The  applicable  overhaul  manual  may 
be  obtained  from  Hamilton  Standard. 
One  Hamilton  Road.  Windsor  Locks, 
Connecticut  06006. 

A  copy  of  the  overhaul  manual  is 
contained  in  Rules  Docket  No.  82-ANE- 
21,  Federal  Aviation  Administration, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Biu-lington, 
Massachusetts  01803,  and  may  be 
examined  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  throuj^  Friday, 
except  federal  holidays. 

row  MRTMm  MTORtlATION  CONTACT! 

Frank  Walsh,  Boston  Aircraft 
Certification  Office.  ANE-153,  Engine 
and  Propeller  Directorate,  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803;  telephone  (617) 
273-7066. 

tOPLIKKNTAflV  INrOMMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
commtmications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wiU  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 


substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made.  "Comments  to 
Docket  No.  82-ANE-21".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

After  issuing  Amendment  30-4133.  as 
amended  by  Amendment  39-4400.  which 
currently  requires  repetitive  corrosion 
inspections  on  certain  Hamilton 
Standard  propeller  blades,  the  FAA 
determined  that  the  inspection  interval 
can  be  extended  based  on  certain 
factors.  These  factors  include  past  AD 
inspections,  maintenance  program 
plans,  oil  change  intervals,  aircraft 
operating  environment,  and  the  type  of 
storage  or  hangar  facilities.  With  the 
experience  gained  during  the  past 
several  years  by  maintenance  reviews 
and  management  of  the  aircraft 
operational  factors,  inspection  interval 
extensions  have  been  granted  on  an 
individual  basis.  Substantiating  data 
submitted  by  each  operator  was 
confirmed  by  an  FAA  Airworthiness 
Inspector  in  support  of  those  extensions. 
Based  on  the  data  presented  to  the  FAA 
over  the  past  eight  years,  it  has  been 
determined  that  the  extensions  to  the 
inspection  intervals  may  be  allowed 
without  adversely  affecting  safety 
provided  no  corrosion  is  found  at 
inspection  of  propeller  blades.  This 
proposed  amendment  would  amend 
Amendment  39-4133,  as  amended  by 
Amendment  30-4400,  by  allowing  the 
inspection  interval  to  be  increased  up  to 
46  months  when  inspections  show  no 
evidence  of  corrosion. 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  proposal  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

CoDclurioo 

The  FAA  has  determined  that  this 
proposed  regulation  involves  no  cost  to 
operators.  "Therefore.  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  28. 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 


and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  ofSobjacts  in  14  CFR  Part  39 

Propellers,  Air  transportation, 
Aircraft  Aviation  safety.  Incorporation 
by  reference. 

The  Propoeed  AmendnMot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART39-(AIIENDEO] 

The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutiMMhy:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1963);  and  14  CFR  11.85. 

2.  By  amending  Amendment  39-4133 
(47  FR  27845:  June  28. 1982),  as  amended 
by  Amendment  39-4409  (47  FR  38217; 
August  19, 1982),  Airworthiness 
Directive  (AD)  81-13-06  Rl.  The 
proposed  AD  is  restated  in  its  entirety 
for  clarity  as  follows: 

HanUtoa  Standutl:  AppKes  to  Hamihon 
Standard  Hydroma^ic 
(noncounterweighted)  propellers  with 
aluminum  blades  that  use  engine  oil  for 
pitch  control  (does  not  apply  to 
propellers  with  integral  oil  control  or  to 
propellers  with  steel  blades)  of  the 
following  types:  22D30.  22D4a  23D40. 
23E50,  23E60,  24D50.  24E60.  3305a  33E60. 
34D50.  34051,  34EeO.  430aa  43051. 
43E60.  and  43HeO.  as  installed  on  various 
reciprocating  engine  powered  aircraft 
such  as,  but  not  limited  to:  Beech  017 
and  018.  Boeing  377  series.  Canadair 
Model  4  and  CL-215.  Curtiss-Wright  C- 
46.  DeHavilland  DHC-2.  DHC-3.  and 
OHC-4,  General  Dynamics  (Convair)  T- 
29,  240,  340.  and  440  series,  Gulfstream 
American  (Grumman)  G-12A.  G1&4.  F4U. 
S-2F.  TEM.  and  W-2F  series.  Lockheed 
L-10.  L-12.  049,  749. 1049. 1649  series. 
Martin  202  and  404  series.  McDonnell 
Douglas  B-26.  OC-3.  DC-4.  OC-e.  and 
DC-7  series.  North  American  AT-6,  B-25, 
P-«l.  SNJ-5.  T-6.  and  T-28. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  propeller  blade  failure  due  to 
corrosion  and  fatigue,  accomplish  the 
following: 

(a)  Inspect  propeller  blades  within  the  next 
90  days  after  |uly  1. 1982.  or  within  18  months 
since  last  inspection,  whichever  occurs  later, 
for  corrosion  in  the  blade  fillet  and  shank 
area,  particularly  under  the  teflon  friction 
reduction  strip  and  the  resin  corrosion 
barrier,  in  accordance  with  Hamilton 
Standard  Aiuniinnm  Blade  Overhaul  Manual 
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No.  laoa  dated  March  1, 1960.  Theteafter, 
reinspect  at  intervals  not  to  exceed  18 
mondu  since  the  last  inspection. 

Note. — Propeikr  blades  previovsly 
inspected  in  accoidance  Mrith  earlier 
amendments  of  tUa  AD  shall  l>e  considered 
to  have  complied  with  the  initial  inspection 
requirements  of  paragraph  (a)  above  whether 
or  not  the  teflon  strip  and  corrosion  barrier 
were  removed. 

(b)  For  propellers  with  all  installed  blades 
having  no  corrosion  at  the  last  inspection,  the 
ratnspectian  interval  nay  be  increased  mt 
follows:  reinspect  between  24  and  36  months 
since  the  last  inspection,  and  thereafter 
reinspect  at  intervals  not  to  exceed  48 
months  provided  no  corrosion  is  found  at  any 
of  the  reinspections. 

(c)  Prior  to  further  fli^t  blades  widi 
corrosion  in  the  fillet  or  shank  area  must  be 
replaced  with  an  airworthy  blade  or  repaired 
in  accordance  with  Hamilton  Staodard 
Aluminum  Blade  Overhaul  Manual  No.  130B, 
dated  March  1, 1980.  Propellers  with  one  or 
more  installed  blades  winch  were  replaced 
due  to  corrosion  on  inspected  blades  or 
blades  which  vi^ere  repaired  due  to  corrosion 
shall  be  reinspected  in  accordance  with 
para^'aph  (a)  above. 

(d)  Disassembled  propeller  blades 
preserved  in  accordance  with  Hamilton 
Standard  Aluminum  Blade  Overhaul  Manual 
No.  130&  dated  March  1. 1980,  need  not 
include  storage  tiiac  when  computing  tiie 
time  since  last  inspection. 

(e)  Upon  submissioa  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager. 
Boston  Aircraft  Certiftcation  OBice.  Engine 
and  Propeller  Directorate,  Aircraft 
Calification  Service,  Federal  Aviation 
Administration,  12  New  England  Executive 
Park.  Burlington,  Massachusetts  01803,  may 
adjust  the  compliance  times  speciHed  in  this 
AO  or  approve  an  equivalent  means  of 
compliance  with  this  AD. 

Note. — Extensions  to  the  compliance 
schedule  granted  to  owner/operatore  under 
previous  amendments  of  this  AD  are  still 
appMcaUe  to  this  anendment 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomph'slmient  of  the  inspection  required  by 
this  AD. 

Should  this  proposed  rule  be  adopted, 
the  FAA  will  request  the  approval  of  the 
Federal  Register  to  incorporate  by 
reference  the  manufacturer's  overhaul 
manual  identified  and  described  in  this 
document 

Issued  in  Burlington,  Massachusetts,  on 
February  1, 1960. 
lack  A.  Sain. 

Manager  Engine  and  Propeller  DirectortOe, 
Aircraft  Certification  Service. 
(FR  Doc  80-3286  Filed  2-10-89: 8.45  am) 
BiLUNQ  cooe  4»is-is-a 


EQUAL  EMPLOYMENT  OPPOfTTUNITY 
COMMISSION 

29  CFR  Parts  1602  and  1627 

Reports  and  Records 

AOENCV:  Equal  Employment  Opportunity 
Commission. 

action:  Notice  of  proposed  rulemaking. 


;  The  Equal  Employment 
Opportunity  Commission  is  proposing  to 
revise  its  regulations  on  Reports  and 
Records  (20  CFR  Part  1602)  required  of 
persoos  subject  to  Title  VII  of  the  Civil 
Rigiits  Act  of  1964,  as  amended,  42 
U.S.C  2000e  et  seq.  The  regulations  in 
Part  1602  require,  inter  alia,  that  any 
personnel  or  employment  records  kept 
by  an  employer  or  labor  organization  be 
preserved  for  a  period  of  6  months  from 
the  date  of  the  making  of  the  record  or 
the  posonnel  action  involved, 
whichever  is  later.  The  Commission 
proposes  to  increase  this  records 
retention  period  to  one  year.  The 
proposed  increased  time  period  would 
ensure  diat  employers  or  labor 
organizations  do  not  destroy 
emplojmient  records  before  being 
notified  that  a  charge  has  been  filed. 
The  Commission  also  proposes  to  add  a 
new  Subpart  R  to  Part  1602.  29  CFR 
1602.56.  that  would  clarify  that  the 
Commission  has  the  aunthcnity  to 
investi^te  persons  to  determine 
whether  they  comply  with  the  reporting 
requirements  of  Part  1602.  The  addition 
of  such  a  section  will  enable  the 
Commission  to  enforce  more  effectively 
the  requirements  of  Title  VII.  Consistent 
with  the  above  modifications,  the 
C(Hnmi8sion  intends  to  add  a  section  to 
Part  1602  incorporating  by  reference  the 
Commission's  recordkeeping 
requirements  imder  the  Uniform 
Guidelines  on  Empl(^ee  Selection 
Procedures  (UGESP).  29  CFR  1807.4  and 
1607.15A.  The  addition  of  this  section 
will  clarify  the  relation  between  the 
recordkeeping  requirements  of  Part  1602 
and  UGESP.  In  addition,  the 
Commission  proposes  several  minor 
changes  to  update  §§  1602.7  and  1602.10. 

The  Commission  also  proposes  to 
delete  §  1602.14(b)  of  its  Title  VU 
recordkeeping  regulations,  which 
provides  that  the  section  1602 
recordkeeping  requirements  do  not 
apply  to  temporary  or  seasonal 
positions.  Similariy,  the  Commission 
proposes  to  delete  }§  1627.3(b)(3)  and 
1627.4(a)(2)  of  the  AI«A  recordkeeping 
regulations,  which  provide  for  a  90-day 
retention  period  for  temporary  positions, 
and  to  clarify  the  mandatory  nature  of 
such  recordkeeping. 


DATE:  Written  comments  on  the 
proposed  regulations  must  be  received 
on  or  before  April  14, 1989. 

Public  Hearing:  A  public  hearing 
concerning  these  matters  will  be 
separately  announced  in  the  Federal 
Register. 

ADDRESS:  Comments  should  be 
addressed  to  the  Office  of  the  Executive 
Secretariat  Room  507,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street,  NW.,  Washington,  DC 
20507.  Copies  of  comments  submitted  by 
the  public  will  be  available  for  review  at 
the  Commission's  library.  Room  242. 
2401  E  Street  NW..  Washington,  DC 
between  the  hours  of  9:30  a.m.  and  5:00 
p.m. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Nicholas  M.  Inzeo,  Assistant  Legal 
Counsel,  or  Gary  L  Janus  at  202/634- 
6592. 


SUPPLEMENTARY  MFORMATION:  The 

current  regulation  \  1602.14  provides 
that  personnel  or  employment  records 
made  or  kept  by  an  employer  shall  be 
presreved  by  the  employer  for  a  period 
of  6  months  from  the  date  of  the  making 
of  the  record  or  the  personnel  action 
involved,  whichever  is  later.  This 
requirement  was  promulgated  before  the 
filing  time  for  a  Title  VD  charge  was 
changed  from  90  days  to  180  days  (or,  in 
some  instances,  300  days  in  deferral 
states).  Thus,  requiring  an  employer  or 
labor  organization  to  maintain  records 
for  6  months  if  no  charge  was  filed  at 
that  time  appeared  to  be  more  than 
adequate  to  ensure  that  all  applicable 
records  were  kept.  Because  of  the 
lengthened  period  during  which  a  charge 
may  now  be  filed,  it  is  no  longer  true 
that  employers  or  labor  organizations 
will  necessarily  have  retained  records 
until  the  Tide  VII  filing  time  expires. 
Under  the  current  regulation,  an 
employer  or  labor  organization  may 
have  lawfully  already  destroyed 
employment  records  by  the  time  it 
receives  notice  of  a  charge.  The 
Commission  therefore  proposes  to 
amend  §§  1602.14  and  1602.28(a)  to 
require  employers  and  labor 
organizations  to  keep  their  records  for 
one  year,  so  that  there  is  no  possibility 
that  an  employer  or  labor  organization 
will  have  legally  destroyed  its 
employment  records  before  being 
notified  that  a  charge  has  been  filed. 
Moreover,  a  one-year  retention  period 
for  employers  and  labor  organizations 
subject  to  Title  VII  will  make  the 
records  retention  period  the  same  as 
required  by  the  Commission's 
regulations  under  the  Age 
Discrimination  in  Employment  Act 
(ADEA),  29  U.S.C.  621  et  seq.  29  CFR 
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1627.3(b)(1)  and  1027.4(8  )(1).  Such  a 
unifonn  retention  period  will  simplify 
and  clarify  recordkeeping  for  employers 
subfect  to  both  Htle  VII  and  the  ADBA. 
In  order  to  eliminate  confusion 
regarding  recordkeeping  under  the 
AOEA,  the  Commission  also  proposes  to 
delete  S  ie02.14(b)  of  iU  Tide  VD 
recordkeeping  regulations,  which 
provides  that  the  section  ie02 
recordkeeping  requirements  do  not 
apply  to  temporary  or  seasonal 
positions.  Similarly,  the  Commission 
proposes  to  delete  ||  ie27.3(b)(3)  and 
1627.4(a)(2)  of  the  ADEA  recordkeeping 
regulations,  which  provide  for  a  90-day 
records  retention  period  for  temporary 
positions,  and  to  clarify  the  mandatory 
nature  of  such  recordkeeping.  These 
changes  would  in  effect  extend  the  one- 
year  retention  requirement  to  temporary 
positions  subject  to  Title  VII  and  the 
AOEA.  The  Commission  invites 
comments  as  to  whether  this 
requirement  would  unduly  increase  the 
present  recordkeeping  burden. 

The  Commission  also  proposes  to  add 
a  section  to  Part  1602  incorporating  by 
reference  the  Commission's 
recordkeeping  requirements  under  the 
Uniform  Guidelines  on  Employee 
Selection  Procedures  (UGESP),  29  CFR 
1607.4  and  1607.15A.  The  addition  of  this 
section  will  clarify  the  relation  between 
the  recordkeeping  requirements  of  Part 
1602  and  UGE^.  Subsection  709(c)  of 
Title  Vn.  42  U.S.C  2000e-8(c),  provides, 
inter  alia,  that  any  person  who  fails  to 
maintain  information  as  required  by  that 
subsection  and  Conunission  regulations 
may,  upon  application  of  the 
Commission  or  the  Attorney  General  in 
a  case  involving  a  government, 
governmental  agency  or  political 
subdivision,  be  ordered  to  comply  by  the 
appropriate  United  States  District  Court 
At  present  Commission  regulations  do 
not  provide  that  the  Commission  may 
conduct  an  investigation  when  it  has 
reason  to  believe  an  employer  or  other 
entify  subject  to  Title  VU  has  failed  to 
comply  with  the  recordkeeping 
requirements  of  Part  1602.  The 
Commission  proposes  to  clarify  the 
regulations  to  more  clearly  state  its 
authorify  to  enforce  section  709(c)  of 
nUe  vn.  The  addition  of  this  section  is 
consistent  with  the  Commission's 
authorify  to  issue  suitable  procedural 
regulations  to  carry  out  the  provisions  of 
■nUe  vn.  42  U.S.C  2000e-12(a). 

The  proposed  revisions  to  1 1602.7 
would  cluutge  the  annual  EEO-1 
reporting  date  from  March  31  to 
September  3a  effective  in  1989.  It  was 
determined  that  this  change  will  result 
in  a  reporting  date  that  is  less  affected 
by  the  variation  in  seasonal  employment 


than  the  present  date  and  will  provide 
employment  figures  which  reflect  annual 
average  employment  more  closely  than 
at  present  The  proposed  revisions  to 
i  1602.7  would  delete  the  reference  to 
the  "100-employee  test"  The  address  for 
obtaining  necessary  reporting  suppUes 
would  also  be  changed  from 
"Jeffersonville  Indiana"  to  "the 
Commission  or  its  delegate."  The 
proposed  revision  to  i  1602.10  would 
delete  the  reference  to  "section  4(c)  of 
the  Instructions"  and  substitute  "section 
6  of  the  Instructions."  The  reference  to 
the  100-employee  jurisdictional  test  of 
section  701(b)  of  Title  VU  is  deleted 
since  the  number  of  employees  required 
for  an  employer  to  be  subject  to  Title  Vn 
is  now  15  or  more.  This  change  in  no 
way  affects  the  present  EEO-1  reporting 
requirement  of  100  or  more  employees 
which  is  set  out  in  the  Instructions  to  the 
EEO-1  report 

The  Commission  notes  that  retention 
of  the  records  for  the  proposed  period  of 
one  year  will  only  minimally  increase,  if 
at  all,  the  employer's  cost  of  maintaining 
these  records.  Employers  are  already 
required  to  maintain  the  records  for  a 
period  of  6  months.  The  cost  of  retaining 
these  records  for  an  additional  6  months 
will  be  minimal.  Moreover,  most 
employers  subject  to  lltle  VU  are  also 
subject  to  the  AOEA,  which  presentiy 
requires  that  similar  records  be  retained 
for  a  period  of  one  year.  For  these 
reasons,  the  Commission  believes  that 
the  above  proposed  changes  wiU  not 
have  an  "annual  effect"  on  the  economy 
of  $100  million  or  more  as  those  terms 
are  used  in  Executive  Order  12291. 
Accordingly,  these  proposed 
modifications  do  not  constitute  a  "major 
rule,"  and  a  regulatory  impact  analysis 
is  not  required  by  Executive  Order 
12291. 

The  Commission  estimates  that  the 
proposed  changes  to  §S  1602.14  and 
1602.28(a)  increasing  the  Title  Vn 
records  retention  period  from  6  months 
to  one  year  will  result  in  an  increased 
recordkeeping  burden  oa  employers  of 
approximatefy  9,000  burden  hours 
annually.  It  is  estimated  that  the 
proposed  changes  in  the  Title  Vn  and 
ADEA  recordkeeping  requirements  for 
employers  with  temporary  employees 
will  result  in  an  increased  recordkeeping 
burden  of  approximately  20,800  burden 
hours  annually.  The  Conunission 
believes  that  this  increase  in  burden 
hours  is  de  minimia  and  that  the 
proposed  modifications  wdll  not  have  a 
significant  impact  on  a  substantial 
number  of  small  employers.  Further,  the 
Commission  believes  that  the  above- 
died  benefits  of  the  proposed 
modifications  outweigh  the  minimal 


increase  in  recordkeeping  burden  hours 
on  employers.  For  the  above  reasons, 
the  Commission  certifies  under  5  U.S.C 
e05(b),  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354),  that 
these  proposed  modifications  will  not 
result  in  a  sifpnificant  economic  impact 
on  a  substantial  number  of  small 
employers  and  that  a  regulatory 
flexibUify  analysis  is  therefore  not 
required 

list  of  Subjects  in  29  CFR  Parts  1002  and 
1827 

Equal  employment  opportunify. 
Reporting  and  recordkeeping 
requirements. 

For  the  Commission.         ^ 
Qamioe  Hiomas. 
Chainnan. 

Accordingfy,  it  is  proposed  to  amend  29 
CFR  Parts  1602  and  1627  as  follows: 

PART  1602-{AMENDED] 

1.  The  authorify  citation  for  29  CFR 
Part  1602  continues  to  read  as  follows: 

Authority:  Sees.  709, 713,  78  Stat  283, 265; 
42  U.S.C  2000e-«,  2000e-12: 44  U.S.C.  3601  et 
Beq. 

§1602.7    [Amended] 

2.  It  is  proposed  to  revise  the  first 
sentence  of  9  1602.7  as  follows: 

On  or  before  September  30, 1989,  and 
annually  thereafter,  every  employer 
subject  to  Tide  VU  of  die  Civil  Rights 
Act  of  1964,  as  amended,  shall  file  with 
the  Commission  or  its  delegate  executed 
copies  of  Standard  Form  100  as  revised 
(otherwise  known  as  "Employer 
Information  Report  EEO-1")  in 
conformify  with  the  directions  set  forth 
in  the  form  and  accompanying 
instructions.  *  *  * 

3.  It  is  proposed  to  revise  the  last 
sentence  of  \  1602.7  as  follows: 

*  *  *  Appropriate  copies  of  Standard 
Form  100  in  blank  will  be  supplied  to 
every  employer  known  to  the 
Conunission  to  be  subject  to  the 
reporting  requirements,  but  it  is  the 
responsibility  of  all  such  employers  to 
obtain  necessary  supplies  of  same  prior 
to  the  filing  date  from  the  Commission 
or  its  delegate. 


11602.10    [Amended] 

4.  It  is  proposed  to  amend  §  1602.10  by 
removing  the  words  "section  4(c)"  and 
replacing  them  with  the  words  "section 
5." 

11602.14   (Amendedl 

5.  It  is  proposed  to  amend  i  1602.14(a) 
by  removing  the  words  "6  months" 
wherever  they  appear  and  replacing 
them  with  the  words  "one  year." 
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§S  1602.14,  leoUl,  1602.40  and  1602.49 
[Amendedl 

6.  It  is  proposed  to  remove 
i§  1602.14(b).  ie02.31(b),  1602.40(b),  and 
1602.49(c)  in  their  entirety. 


$1627.5    [AmendMll 

15.  It  is  proposed  to  amend  S  1627.5(c) 
by  removing  the  "may"  and  replacing  it 
with  the  word  "shall" 
[FR  Doc  8»-33a9  Fded  2-10-89;  8:45  am] 


§  1602.26   [Amended) 

7.  It  is  proposed  to  amend  1 1602.28(a) 
by  removing  the  words  "6  months"  and 
replacing  them  with  the  words  "one 
year." 

8.  It  is  proposed  to  add  a  new  Subpart 
R  consisting  of  §  1602.56  to  read  as 
follows: 

Subpart  R— Investigatfon  of  Reporting 
or  Recordkeeping  Violations 

§  1602.56    Investigation  of  reporting  or 
recordkeeping  violations. 

When  it  has  received  an  allegation,  or 
has  reason  to  believe,  that  a  person  has 
not  complied  with  the  reporting  or 
recordkeeping  requirements  of  this  Part 
or  Part  1607  of  this  chapter,  the 
Commission  may  conduct  an 
investigation  of  the  alleged  failure  to 
comply. 

9.  It  is  proposed  to  add  a  new  Subpart 
S  consisting  of  §  1802.57,  which  reads  as 
follows: 

Subpart  S— Recordkeeping 
Requirements  of  Part  1607— Uniform 
Guidelines  on  Employee  Selection 
Procedures (1978) 

§  1602.57    Appllcal>iNty  of  recordkeeping 
requirements  of  Part  1607. 

The  recordkeeping  requirements  of 
§§  1607.4  and  1607.15  A  of  this  chapter 
are  incorporated  into  Part  1602  of  this 
chapter. 

PART1627-{AMENDED] 

10.  The  authorify  citation  for  29  CFR 
Part  1627  continues  to  read  as  follows: 

Authority:  Sec.  7. 81  Stat.  604: 29  U.S.C.  628: 
sec.  11.  52  Stat.  1066.  as  amended,  29  U.S.C. 
211;  sec.  2,  Reorg.  Plan  No.  1  of  1978, 43  FR 
19607. 

§§1627.3    [Amended] 

11.  It  is  proposed  to  remove 

§  1627.3(b)(3)  in  its  entirety  and 
redesignate  die  present  \  1627.3(b)(4)  as 
i  1627.3(b)(3). 

12.  It  is  proposed  to  amend  new 

S  1627.3(b)(3)  by  removing  the  word 
"may"  and  replacing  it  with  the  "shall." 

§1627.4   [Amended] 

13.  It  is  proposed  to  remove 

§  1627.4(a)(2)  in  its  entirety  and 
redesignate  tiie  present  §  1627.4(a)(3]  as 
S  1627.4(a)(2). 

14.  It  U  proposed  to  amend  new 

S  1627.4(a)(2)  by  removing  the  word 
"may"  and  replacing  it  with  the  word 
"shall." 


UBRARY  OF  CONGRESS 

36  CFR  Ch.  VII 

NatiofMl  FOm  Preservation  Board; 
Proposed  Guldelinae  for  Selection  of 
Films  and  Proposed  Procedures  for 
Public  Participation  In  Selection  of 
Films 

agency:  Library  of  Congress,  National 

Film  Preservation  Board. 

ACTKM:  Notice  of  proposed  guidelines. 

SUMMARY:  This  notice  of  proposed 
guidelines  is  issued  to  inform  the  public 
that  the  Librarian  of  Congress  pursuant 
to  section  3  of  Pub.  L  lOD-448.  The 
National  Film  Preservation  Act  of  1988, 
2  U.S.C.  178,  and  pursuant  to  the  rule- 
making procedures  provided  in 
subchapter  II  of  chapter  5  of  title  5, 
United  States  Code,  known  as  the 
Administrative  Procedures  Act 
publishes  the  following  proposed 
guidelines  for  public  comment  to: 

(A)  Establish  criteria  for  guidelines 
pursuant  to  which  such  films  may  be 
included  in  the  National  Film  Registry, 
except  that  no  film  shall  be  eligible  for 
inclusion  in  the  National  Film  Registry 
imtil  10  years  after  such  film's  first 
theatrical  release;  and 

(B)  Establish  a  procedure  whereby  the 
general  public  may  make 
reconmiendations  to  the  Board  regarding 
the  inclusion  of  films  in  such  National 
Film  Registry. 

DATE:  Comments  should  be  received  on 
or  before  March  15, 1989. 
ADDRESSES:  Copies  of  written  comments 
on  these  proposed  guidelines  should  be 
addressed  to: 

Or.  James  H.  Billington,  Librarian  of 
Congress,  The  National  Film  Registry, 
The  Library  of  Congress,  Washington, 
DC  20540,  Attention:  Eric  Schwartz, 
Counsel.  Telephone  inquiries:  (202)  707- 
8350. 

FOR  RJRTHER  INRWMATION  CONTACT: 
Eric  Schwartz,  Counsel,  The  National 
Film  Preservation  Board,  Library  of 
Congress,  Washington,  DC  20540. 
Telephone:  (202)  707-6350. 

Proposed  Guidelines:  The  Librarian  of 
Congress.  Dr.  James  H.  Billington,  after 
consultation  with  the  National  Film 
Preservation  Board,  which  met  in  an 
open  session,  on  January  23, 1989  in 
Washington,  DC,  announces  the 


following  are  subject  to  public  comment 
for  a  period  to  end  oo  March  15, 1986. 

Propoeed  Guidelines  for  the  Selectioa  of 
Films  for  Inchiwon  into  the  National 
FUmRe^try 

(1)  AD  of  the  films  nominated  for 
selection  into  the  National  Film  Registry 
should  reflect  die  congressional  findings 
in  section  1  of  the  National  Film 
Preservation  Act  (Pub.  L  100-446)  which 
reads, 

the  Congress  finds  that — 

(1)  motion  pictures  are  an  indigenous 
American  art  form  tiiat  has  been  emulated 
tliroughout  the  world; 

(2)  certain  motion  pictures  represent  an 
enduring  part  of  our  Nation's  liistorical  and 
cultural  heritage;  and 

(3)  it  is  appropriate  and  necessary  for  the 
Federal  Government  to  recognize  motion 
pictures  as  a  signiricant  American  art  fonn 
deserving  of  protection. 

In  accordance  with  the  intent  of 
Congress,  all  of  the  following  criteria  for 
guidelines  for  the  selection  of  films  into 
the  National  Film  Registry  are  intended 
to  be  read  broadly,  so  that  as  many 
films  as  possible  will  be  eligible. 

(2)  For  the  purposes  of  film  selection, 
a  "film"  is  defined  as  a  feature-length, 
theatrical  motion  picture  at  or  after  its 
first  theatrical  release. 

(3)  Films  should  be  given  a  priority  for 
selection  to  the  National  Fihn  Registry  if 
they  are  culturally,  historically  or 
aesthetically  important. 

(4)  Films  should  not  be  considered  for 
inclusion  into  the  National  Film  Registry 
if  no  element  or  copy  of  the  film  exists. 
While  the  Librarian  intends  to  promote 
the  goals  of  film  preservation  provided 
for  in  the  Act  no  film  should  be  denied 
inclusion  into  the  National  Film  Registry 
because  that  film  has  already  been 
preserved. 

(5)  No  film  is  eligible  for  inclusion  into 
the  National  Film  Regisby  until  10  years 
after  such  film's  first  theatrical  release. 

The  Librarian  of  Congress,  Dr.  James 
H.  Billington,  after  consultation  with  the 
National  Film  Preservation  Board,  which 
met  in  an  open  session,  on  January  23, 
1989  in  Washington,  DC.  announces  the 
following  are  subject  to  public  comment 
for  a  period  to  end  on  March  15. 1989. 

Proposed  Procedures  for  the  Public  to 
Recommend  Films  for  Inclusion  into  the 
National  Film  Registry 

(1)  All  notices  of  meetings  of  the 
National  Film  Preservation  Board  will 
be  published  in  the  Federal  Registw. 

(2)  A  mailing  address  within  the 
Library  of  Congress,  will  be  established 
in  order  to  allow  the  public  to  make 
nominations  of  films  to  the  Librarian 
and  the  National  Fibn  Preservation 
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Board.  All  nominations  should  include 
the  fllm  title  only,  unless  additional 
infonnation  is  necessary  to  prevent 
confusion  with  similarly  named  titles. 

(3)  Materials  will  be  prepared  for 
congressional  offices  to  send 
information  to  constituents  who  msh  to 
make  nominations.  Materials  will  also 
be  made  available  for  distribution  to 
libraries,  movie  theaters,  and  through 
the  guilds  and  societies  representing 
actors,  directors,  screenwriters, 
producers,  and  film  critics,  film 
preservation  organizations  and 
representatives  of  academic  institutioos 


with  film  study  programs,  in  order  to 
encourage  broad  participation  fit)m  the 
general  public.  The  nominations,  when 
received,  will  be  forwarded  to  the 
Librarian  of  Congress  and  members  of 
the  Board  to  assist  them  in  making 
selections  of  films  into  the  National  Film 
Registry. 

(4)  The  Librarian  of  Congress  will 
study  the  possibility  in  future  years  of 
broadcasting  notices  to  the  public  on 
television  and  radio,  after  further  review 
by  the  Board  and  after  consulting  with 
the  broadcast  industry. 


(5)  All  nominations  for  inclusion  of 
films  into  the  National  Film  Registry,  for 
1988,  from  whatever  source,  must  be 
submitted  in  writing,  by  mail,  to  the 
Librarian  of  Congress  no  later  than 
April  21.  1989.  All  nominations  should 
be  mailed  to:  National  Film  Registry, 
Library  of  Congress.  Washington,  DC 
20540. 

Dated:  February  7. 1960. 
Approved  by: 
lamM  H.  BilUngtoa, 
The  Librarian  of  Congress. 
(FR  Doc.  89-3225  Filed  2-10-a9;  8:45  amj 
ilLUNaCOK  1410-07-4I 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  tttat  are  applicable  to  ttie 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organizainn  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Crvtm  Coqwration 

1989-Crop  HoTMy  Prico  Support 
Program 

AOCNCV:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  of  Proposed 

Determinations. 

summary:  The  purpose  of  this  notice  is 
to  propose  a  level  of  price  support  for 
the  honey  price  support  program  for  the 
1989-crop  and  to  propose  continuation  of 
the  lower  loan  repayment  provisions 
now  in  place  for  the  1988-crop.  These 
proposed  determinations  are  made  in 
accordance  with  the  provisions  of 
section  201(b]  of  the  Agricultural  Act  of 
1949,  as  amended.  Written  comments 
are  invited  from  interested  persons. 
date:  Comments  must  be  received  on  or 
before  March  15, 1989,  in  order  to  be 
assured  of  consideration. 
AOORCSS:  Mail  comments  to  Bruce  R. 
Weber,  Director,  Commodity  Analysis 
Division,  USDA-ASCS,  Rm.  3741  South 
Building,  P.O.  Box  2415,  Washington.  DC 
20013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jane  K.  Phillips,  Agric\iltural  Economist 
Commodity  Analysis  Division,  USDA- 
ASCS,  Room  3754  South  Building,  P.O. 
Box  2415,  Washington.  DC  20013.  (202) 
447-7602.  The  Preliminary  Regulatory 
Impact  Analysis  describing  the  options 
considered  in  developing  these  proposed 
determinations  and  the  impact  of 
implementing  each  option  is  available 
from  the  above-named  individual. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  determinations  have  been 
reviewed  under  USDA  procedures 
implementing  Executive  Order  12291 
and  Departmental  Regulation  1521-1 
and  have  been  classified  "not  major."  It 
has  been  determined  that  these 
proposed  determinations  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 


of  $100  million  or  more;  (2)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  U.S.-ba8ed  enterprises  to 
compete  with  foreign-baseid  enterprises 
in  domestic  or  export  maiiiets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  these 
proposed  determinations  apply  are: 
Commodity  Loans  and  Purchases; 
10.051,  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  of  proposed 
determinations  since  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaldng  with  respect  to  the  subject 
matter  of  this  notice. 

In  order  to  implement  a  price  support 
program  for  the  1989  crop  of  honey  by 
April  1, 1989.  the  beginning  of  the 
marketing  season,  comments  must  be 
received  by  March  15. 1989  to  be 
assured  of  consideration. 

Domestic  production,  imports.  CCC 
and  commercial  stocks,  and  honey 
pledged  as  collateral  for  CCC  price 
support  loans  are  expected  to  result  in  a 
total  supply  of  honey  in  the  United 
States  for  1989  of  440  million  pounds. 

Section  201(b)  of  the  Agricultural  Act 
of  1949  (the  Act),  as  amended  by  the 
Food  Security  Act  of  1985,  provides  that 
the  price  support  level  for  the  1989  crop 
of  honey  shall  be  95  percent  of  the  price 
support  rate  for  the  previous  year's  crop, 
but  not  less  than  75  percent  of  the 
simple  average  price  received  by 
producers  of  honey  for  the  preceding  5 
crop  years,  exclucting  the  high  and  low 
years.  The  Omnibus  Budget 
Reconciliation  Act  of  1987  amended 
section  201(b)  of  the  Act  by  adding 
subparagraph  D  which  requires  that 
once  the  support  levels  have  been 
determined  using  the  above  method,  the 
rates  for  the  1987  through  1990  crops 
must  be  reduced  by  specified  amounts. 
Pursuant  to  subparagraph  D,  the  amoimt 
specified  for  the  1989  crop  must  be 
reduced  by  0.5  cents.  The  price  support 
loan  rate  for  the  1988  crop  of  honey  was 
59.85  cents  per  pound  prior  to  being 
reduced  in  accordance  with 


subparagraph  D.  This  amount  when 
reduced  by  5  percent  equals  56.86  cents 
per  pound.  Seventy-five  percent  of  the 
simple  average  price  received  by 
producers  in  the  5  preceding  crop  years, 
excluding  the  highest  and  lowest  years, 
is  50.46  cents  per  pound.  Therefore, 
since  the  established  loan  rate  (56.86 
cents  per  pound)  is  in  excess  of  that 
amount  56.88  cents  per  poimd  is 
reduced  by  0.5  cents  per  pound, 
resulting  in  a  price  support  loan  rate  for 
1989-crop  honey  of  56.36  cents  per 
pound. 

In  accordance  with  section  403  of  the 
Act  it  is  proposed  that  the  loan  rate  for 
the  1989  crop  of  honey  be  adjusted 
appropriately  to  reflect  floral  source, 
color,  class  and  grade,  and  other  market 
differentials,  such  as  location,  which  are 
applicable  to  the  marketing  of  honey. 

Under  the  provisions  of  section  201(b) 
of  the  Act  the  Secretary  may  permit 
producers  who  have  obtained  price 
support  loans  with  respect  to  the  1986- 
1990  crops  of  honey  to  repay  such  loans 
at  a  level  that  is  the  lesser  of: 

(a)  The  loan  level  determined  for  such 
crop;  or 

(b)  Such  level  that  the  Secretary 
determines  will; 

(1)  Minimize  the  number  of  loan 
forfeitures; 

(2)  Not  result  in  excessive  total  stocks 
of  honey; 

(3)  Reduce  the  costs  incurred  by  the 
Federal  Government  in  storing  honey; 
and 

(4)  Maintain  the  competitiveness  of 
honey  in  domestic  and  export  markets. 

Accordingly,  the  following 
determinations  are  proposed  with 
respect  to  the  1989-crop: 

Proposed  Determinations 

The  1989  program  will  be  a  price 
support  loan  program  with  a  loan  rate  of 
56.36  cents  per  pound  as  required  by 
statute. 

The  1989-crop  honey  loan  rate  will  be 
adjusted  to  reflect  floral  source,  color, 
class  and  grade,  and  other  mari(et 
differentials,  such  as  location,  under 
which  honey  is  marketed. 

Producers  with  price  support  loaits  for 
the  1989-crop  honey  will  be  permitted  to 
repay  such  loans  at  the  lesser  of  the 
loan  level  for  such  crop  or  at  a  level 
which  the  Secretary  of  Agriculture,  or  a 
designee,  determines  will  minimize  the 
number  of  loan  forfeitures,  not  result  in 
excessive  total  stocks  of  honey,  reduce 


BEST  COPY  AVAILABLE 


8556 


Federal  Register  /  Vol.  54.  No.  28  /  Mopday.  February  13.  1989  /  Notices 


the  costs  incurred  by  the  Federal 
Government  in  storing  honey,  and 
maintain  the  competitiveness  of  honey 
in  domestic  and  export  maricets.  At  this 
present  time,  it  is  contemplated  that  a 
repayment  level  may  be  established  in  a 
range  of  30  to  40  cents  a  pound.  These 
levels  roughly  reflect  the  wide  range  of 
potential  landed  import  prices  for  iKUiey. 
A  repayment  level  in  this  range  would 
result  in  direct  competitian  with 
imported  honey  whereby  commercial 
sales  of  domestically  produced  hooey 
would  increase  and  total  stocks  of 
domestically  produced  honey  would 
decrease.  This  increased  competitioD 
would  ininini<«»  the  number  ol  loan 
forfeitures  and  thus  reduce  the  costs 
incurred  by  the  Federal  Government  in 
storing  honey.  Repayment  within  this 
range  would  not  only  make  domestically 
produced  honey  more  competitive  with 
foreign  honey  in  domestic  maikets  but 
would  increase  its  competitiveness  in 
foreign  markets  as  weU. 

Consideration  ivill  be  given  to  all 
views  and  recommendatioQS  that  are 
received  within  the  comment  period 
relating  to  the  above  determinations. 

All  comments  will  be  available  for 
public  inspection  in  room  3741  of 
USDA's  South  Building  during  business 
hours  (8.-00  ajn.  to  4:30  pjn.). 

Signed  at  WasUagton.  DC  on  Fefaruuy  7, 

1968. 

Mliool.Hwts. 

Executive  Vice  Pnaident.  CeamodityCndit 
Corporation. 

[FR  Doc  80-3340  Filed  2-10-80;  fti4S  am) 
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DEPARTMENT  OF  mMMTnCC 


Undar  Rwtow  by  th* 
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AQency  Fofm 

OtflMOf 

(0MB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  informatioa  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  The  1990  Census  of  the  United 
States  Virgin  Islands. 

Form  Number  D-2  VI,  H-TOB  VI,  D-31 
VI. 

Type  of  Request  New. 

Burden:  17,930  hours. 

Number  of  Respondents:  39,000. 

A  verage  Hours  Per  Response:  27.5 
minutes. 

Needs  and  Uses:  The  1990  decennial 
census  will  cover  the  population  and 
housing  cbaracteristiGS  of  all  residents 
in  the  Virgin  Islands  of  the  United 
States.  The  United  States  Constitution 
calls  for  a  census  to  be  conducted  at 


least  every  10  years.  Census  data  will 
be  used  to  allocate  territorial  and 
Federal  funds  and  in  private  sector 
decision  making. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  Frandne  Picoult, 
395-734a 

Copies  of  the  above  infonnation 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  kfidials.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitotian  Avemie  NW.. 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer, 
Room  3206,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  February  8, 1980. 
Edward  \fichals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  80-3312  FUed  2-10-80: 8:45  am] 
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DOC  has  sdrndtted  to  (M^  for 
clearance  the  following  proposal  for 
collection  of  information  uiuter  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 
Agency:  Bureen  of  Economic  Analysis. 
Title:  Defense  Research,  Development. 

Test  and  Evaluation  Index  Data 

Requirements. 
Form  Number  Agency-^A;  OMB— 

oeoe-0033. 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  100  respondents;  700  reporting 
hour*. 

A  verage  Hours  Per  Response:  7  hoars. 

Needs  and  Uses:  The  survey  collects 
data  fw  use  in  estimating  constant- 
dollar  purchases  of  contractual 
research  and  development  by  the 
Department  of  Defense.  These 
estimates  are  used  in  the  compilation 
of  the  gross  national  product  of  the 
United  States. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Vduntary. 

OMB  Desk  Officer  Francine  Picoult. 
396-734a 

Copies  of  the  above  faiformation 
collection  proposal  can  be  obtained  by 


calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
infonnation  collection  should  be  sent  to 
Ftancine  Picoult  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  Febraary  8, 1980. 
Edwud  KfidMb. 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 

(FR  Doc  80-3313  Filed  2-10-80t  8»I5  wb) 
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Buroau  of  Export  Administration 

Preaidantiai  Decision;  Petroleum 
Soctton  232  National  Sacurtty  Import 
Im^aitlpatlon 

AOCNCV:  Department  of  Commerce, 

Bureau  of  Export  Administration.  Export 

Administration.  Office  of  Industrial 

Resource  Administration. 

ACTION:  Announcement  of  Presidential 

Decision. 


:  On  January  3, 1989,  President 
Reagan  determined  that  no  action  is 
necessary  to  adjust  imports  of  petroleum 
under  authority  of  section  232  of  the 
Trade  Expansion  Act  of  1962.  as 
amended.  Included  herein  is  the 
Executive  Summary  of  the  Department 
of  Commerce's  December  1988  section 
232  report  to  the  President. 
FON  nmTHCii  MFomiATioN  contact: 
John  A.  Richards.  Deputy  Assistant 
Secretary  for  Industrial  Resource 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230,  (202) 
377-4508. 

SUPPIEMENTAIIY  INFOmiATION:  On 
December  1. 1987,  the  National  Eneigy 
Security  Committee  (NESC)  petitioned 
the  Department  of  Commerce  (DOC)  to 
conduct  an  investigation  under  section 
232  of  the  Trade  E}q>ansion  Act  of  1962. 
as  amended,  to  determine  the  effect  of 
imports  of  petroleum  on  the  national 
security.  The  DOC  announced  its 
initiation  of  an  investigation  and 
sobdted  public  comments  in  the  Federal 
Regbter  on  December  29, 1987. 

On  December  1. 1988,  then-Secretary 
Verity  submitted  his  investigation  report 
to  President  Reagan.  The  investigation 
found  that  there  had  been  a  substantial 
improvement  in  U.S.  energy  security 
since  the  last  section  232  petroleum 
finding  in  1979.  However,  declining 
domestic  oil  production,  rising  oil 
imports  and  growing  Free  World 
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dependence  on  potentially  insecure 
sources  of  supply  raise  a  number  of 
concerns,  including  vulnerability  to  a 
major  supply  disruption.  Given  the 
importance  of  oil  to  our  economic 
security,  foreign  policy  flexibility,  and 
defense  preparedness,  the  Secretary 
found  that  imports  of  petroleum  threaten 
to  impair  the  national  security. 

However,  taking  into  account  the 
Reagan  Administration's  detailed 
program  to  improve  energy  security 
transmitted  to  Congress  on  May  6, 1987, 
the  Secretary  recommended  that  no 
action,  such  as  an  oil  import  fee,  be 
taken  to  adjust  imports  under  section 
232.  It  was  determined  that  such  action 
would  not  be  cost  effective  and,  in  the 
long  run.  would  impair  rather  than 
enhance  national  security.  On  January  3. 
1989,  President  Reagan  approved 
Secretary  Verity's  finding  and 
determined  that  no  action  to  adjust  oil 
imports  under  Section  232  need  be 
taken. 

The  Executive  Summary  of 
Commerce's  December  1, 1988  Section 
232  report  is  reproduced  below.  A 
declassified  version  of  the  December  1 
report  will  be  available  for  public 
review  and  duplication  in  the  Bureau  of 
Export  Administration's  Office  of 
Security  and  Management  Support. 
Room  4886,  U.S.  Department  of 
Commerce,  Washington,  DC  2023a  (202) 
377-2593. 
Paul  Freedenherg, 
Under  Secretary  for  Export  Administration. 

Executive  Summary 

Introduction 

On  December  1, 1987,  the  National 
Energy  Security  Committee,  on  behalf  of 
a  coalition  of  associations,  companies, 
and  individuals,  submitted  a  petition  for 
an  investigation  under  section  232  of  the 
Trade  Expansion  Act  of  1962.  as 
amended  (19  U.S.C.  1862)  for  an 
investigation  of  the  impact  of  crude  oil 
and  refined  petroleum  product  imports 
on  the  national  security. 

The  petition  alleged  that  imports  are 
weakening  the  domestic  petroleum 
industry  to  such  an  extent  that  it  will  not 
be  able  to  support  U.S.  security  needs  in 
the  event  of  a  global  conventional  war. 
The  petition  did  not  suggest  a  specific 
remedy,  but  requested  that  the 
Department  of  Commerce  (DOC) 
"recommend  appropriate  remedial 
acUon  to  the  President." 

On  December  23, 1987,  the 
Department  of  Commerce  accepted  the 
petition,  initiated  an  investigation  and 
invited  public  comment.  (Extensive 
comments  reflecting  support  for  and 
opposition  to  the  allegations  made  by 
the  petition  were  received  from  oil 


producers,  refiners,  consumers,  public 
officials,  and  foreign  governments.) 

Under  then-existing  law,  DOC  had 
one  year,  until  December  1, 1988,  in 
which  to  complete  its  investigation  and 
forward  its  report  with 
recommendations  to  the  President 
(Since  that  time.  Congress  has  amended 
the  statute  to  require  future  reports  to  be 
completed  within  270  days.)  In 
conducting  the  investigation,  the 
Department  made  use  of  the  extensive 
data  and  analysis  that  were  already 
available  regarding  the  current  and 
prospective  status  of  the  domestic 
petroleum  industry  and  the  world  oil 
market  as  well  as  the  extensive  recent 
national  security  analyses  of  oil  supply 
and  demand  under  crisis  conditions. 

Methodology 

The  investigation  used  a  three  step 
process  to  evaluate  the  effect  of 
petroleum  imports  on  the  national 
security.  The  methodology  for  this 
investigation  was  to:  (1)  Review 
previous  energy  security  assessments 
and  resulting  initiatives;  (2)  review 
current  world  oil  market  and  status  of 
U.S.  petroleum  producing  and  refining 
industries  to  develop  a  current  U.S. 
energy  security  assessment;  and  (3) 
perform  a  national  security  review. 

Analysis 

The  investigation  commenced  with  a 
review  of  previous  analyses  of  the  effect 
of  oil  imports  on  the  domestic  petroleum 
industry  and  on  United  States  energy 
security.  These  included  national 
security  investigations  conducted  in 
1975  and  in  1979  under  section  232  of  the 
Trade  Expansion  Act  of  1962,  as  well  as 
the  1959  investigation  under  section  8(d) 
of  the  Trade  Agreements  Extension  Act 
of  1958.  DOC  also  reviewed  the  analyses 
and  findings  of  two  major  studies  done 
by  the  Department  of  Energy  (DOE) — 
"Product  Imports,  Energy  Seciuity  and 
the  Domestic  Refining  Industry"  (1986) 
and  "Energy  Seouity:  A  Report  To  The 
President  of  the  United  States,"  (1987) 
and  other  studies  done  by  the 
Administration  since  1981.  This  review 
highlighted  the  focus  of  several 
Administrations  regarding  this  issue. 

The  investigation  presented  an 
analysis  of  the  current  and  prospective 
status  of  U.S.  energy  security  in  light  of 
recent  developments  in  the  world  oil 
market.  This  analysis  highlighted  a 
number  of  key  trends  and  factors  which 
will  have  a  significant  effect  on  U.S. 
energy  security  in  the  future. 

Since  1979,  U.S.  energy  security  has 
been  strengthened  and  the  United  States 
is  better  prepared  than  before  to  deter 
as  well  as  respond  to  an  energy  supply 
emergency.  The  following  factors  have 


served  to  enhance  U.S.  energy  security 
since  the  late  1970's: 

•  U.S.  petroleum  imports  have 
declined  by  over  2  million  barrels  per 
day  (MMB/D)  horn  1979  to  1987  or  27 
percent.  The  U.S.  Strategic  Petroleum 
Reserve  (SPR)  now  contains  over  555 
million  barrels,  whereas  in  1979,  only  91 
million  barrels  were  stored.  Other 
OECD  countries'  government-owned 
emergency  oil  stocks  now  amount  to  400 
million  barrels  and  coordinated  energy 
emergency  sharing  programs  have  been 
developed  and  tested  regularly.  In 
addition,  many  private  companies  have 
stocks  in  excess  of  commercial  needs. 
Some  of  these  stocks  are  potentially 
available  for  use  in  an  emergency 
situation.  Non-OPEC  oil  production  now 
accounts  for  60  percent  of  Free  World 
oil  production,  approximately  9-10 
MMB/D  of  surplus  oil  production 
capacity  exists  in  the  market  Natural 
gas  supplies  use  has  been  expanded  in 
non-OPEC  countries.  The  construction 
of  additional  crude  oil  pipelines  has 
diversified  Middle  East  oil 
transportation  patterns  and  thus  has 
reduced  the  share  of  Persian  Gulf 
production  delivered  to  world  markets 
through  the  Straits  of  Hormuz. 

•  There  have  also  been  important 
developments  in  conservation  and 
interfuel  substitution  that  contribute  to 
enhancing  U.S.  energy  security.  The 
United  States  consumed  only  as  much 
energy  in  1987  as  it  did  in  1973,  even 
though  the  economy  grew  40  percent 
over  that  period.  At  the  same  time, 
many  large  oil  users  such  as  industrial 
firms  and  utilities  have  developed  the 
capability  to  substitute  large  volumes  of 
natural  gas  or  coal  for  imported  oil 
when  economic  conditions  or  other 
factors  dictate. 

•  Since  the  late  1970'8,  there  has  been 
a  shift  in  the  sources  and  levels  of  U.S. 
oil  import  dependence.  Sources  outside 
of  the  Middle  East  now  account  for  a 
larger  share  of  U.S.  oil  imports.  During 
1987,  Canada,  Mexico,  and  the  United 
Kingdom  supplied  31  percent  of  net 
petroleum  imports  as  compared  to  15 
percent  in  1979. 

•  Although  many  small  U.S.  refineries 
have  closed  between  1981  and  1986, 
current  U.S.  refining  capacity  (15-16 
million  B/D)  combined  with  imports 
from  reUable  Free  World  sources  is 
sufficient  to  meet  demand.  The  principal 
cause  for  the  closure  of  120  U.S. 
refineries  during  this  time  was  the 
elimination  of  both  crude  oil  price 
controls  and  the  Small  Refiner  Bias 
Provision  of  the  Entitlements  Program. 

The  Department's  investigation  also 
identified  a  number  of  other  factors 
affecting  future  U.S.  energy  seauity: 
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•  Varioui  U3.  Government  niemr 
reports  have  concluded  that  by  the  mid- 
19eo't  and  beyond,  we  may  be  importing 
about  half  or  more  of  oar  oil 
consumptioa.  To  the  extent  the  United 
State*  and  other  countriea  impart  more 
oil  in  the  future,  it  ia  pro^cted  diey  will 
turn  increaaingly  to  OPEC  countriea— 
particularly  those  located  in  the  Persian 
Gulf  region  which  have  the  largest 
amounts  of  surplus  oil  production 
capacity  and  reserves.  Dependmce  on  a 
small  number  of  suKtliera  located 
largely  in  a  volatile  region  cmild  make 
the  United  Statea  and  the  OECD 
coimtries  increasingly  vulnerable  to  oil 
supply  disruptions  or  cartel 
manipulation  of  production  and  price. 

•  U.S.  petroleum  inmorta  are  likely  to 
increase  in  the  years  anead  because 
domeatic  reserves  of  economically 
recoverable  oil  are  declining.  Furdier,  aa 
worid  crude  oil  pricea  have  declined 
since  1966.  the  relatively  smaller  US.  oU 
flelda  with  higher  coat  U.S.  production 
became  uneconomic  aiKl  some  wells 
were  shut-in  or  abandoned. 

•  The  level  of  domestic  drilling 
activity  remaina  low,  and  the  low  prices 
have  had  an  adverse  effect  on  the  US. 
petroleum  services  induatriM. 

•  The  moat  promiaing  currently 
known  prospects  for  major  new  oU 
fields  in  the  United  Statea  are  In  the 
Outer  Continental  Shelf  (OCS)  and  in 
the  Arctic  National  WUdUfe  Refuge 
(ANWR).  Exploration  and  eventual 
production  Gram  these  areas  could  help 
offset  anticipated  production  declines  in 
other  parts  of  the  United  States,  thereby 
helping  to  Umit  the  growth  in  U.S. 
dependence  on  foreign  oil  sui^bes. 
However,  the  long  lead  times  needed 
from  exploration  to  production  mean 
that  it  could  still  be  a  decade  before  oil 
is  extracted,  even  if  access  were  granted 
writhin  the  next  year  or  so. 

•  Thou^  not  cunently  a  problem,  in 
the  event  of  a  large  price  or  volume 
increases,  rising  ounays  for  imported  oil 
would  increase  the  need  for  expansion 
of  exports  or  decreases  in  otfier  imports. 
However,  if  priced  below  the  cost  of 
domestic  supfrfies,  expamfing  (ril  importa 
would  enhance  domestic  economic 
efficiency  and  oontlnua  coRtrttrnting  to 
the  international  compeUUveneaa  of  US. 
firma. 

•  On  die  odier  hand,  lower  priced  oil 
has  had  a  beneficial  effect  on  US 
international  conpetitivenese  and 
economic  gnnvth  thereby  contributing  to 
one  of  die  kmgest  suatained  poet-war 
economic  racoveriea. 

In  addittoa.  national  defenae 
petroleum  mobiliiatioo  requirements 
were  evaluated  in  Ught  of  pcevioos 
national  secwity  stodies  and  a  review  ct 
the  current  workl  oil  maricet  It  waa 


determined  that  the  United  Statea  would 
be  able  to  meet  defenae  requirements 
and  essential  indaatrial  and  civilian 
needa  in  a  major  conventional  war  from 
domestic  energy  production,  the 
Strategic  Petroleum  Reserve,  and 
reliable  petroleum  importa.  It  was  also 
determined  that  we  have  sufficient 
refining  eapcKdty  to  process  tfiis  oil. 
In  the  event  of  a  three  year,  large 
scale  conventional  conflict  coupled  with 
a  substantial  decrease  in  oil  supplies, 
defense  needs  would  receive  priority. 
Consequently,  domestic  dislocations 
resulting  ftxmi  decreased  petroleum 
availability  could  be  significant  and 
have  a  significant  deleterious  effect 
upon  the  U.S.  economy.  Further,  growing 
Fiee  World  dependence  on  potentiaDy 
insecure  sources  of  oil  can  conatrain 
foreign  policy  flexibility  and  U.S. 
military  power  projection  capabOitiea 
even  in  peacetime. 

Finding 

There  have  been  substantial 
improvements  in  U.S.  energy  security 
since  the  laat  section  232  Petroleum 
finding  in  1979.  However,  declkiing 
domestic  oil  production,  rising  oU 
imports,  and  growing  Free  World 
dependence  on  potentially  insecure 
sources  of  supply  raise  a  number  of 
concerns,  including  vulnerability  to  a 
major  siqpply  disruptioL  The 
investigation  found  that  the 
maintenance  of  US  access  to  sufficient 
supplies  of  petroleum  is  essential  to  our 
economic  security,  fcneign  policy 
flexibility,  and  defense  |»eparednaas 
Given  the  above  factors,  it  was  fa— d 
that  petroleum  importa  threaten  to 
impair  the  national  security. 

U.S.  Government  Energy  Actions  Which 
Enhanced  National  Secarity 

Since  1961.  the  Administration  haa 
implemented  policies  diat  have 
subatantially  increaaed  U.S.  enogy  and 
national  security.  Vfajor  actiona  inchide: 

(1)  Fully  decontrolling  oil  prices  in  1961 
and  eliminating  allocation  controU;  and 

(2)  fiUing  the  Strategic  Petroleum 
Reserve  to  566  million  barrels  and 
committii^  to  a  750  millioo  barrel 
reserve.  Other  actiona  to  enhance 
energy  secarity  and  maintain  a  strong 
domestic  oil  induatry  indode: 

•  ReeatabUsfaing  the  five^rear  Outer 
Continental  Shelf  (OCS)  leasing  program 
and  reducing  the  minimum  bid  for 
certain  oi&hore  lea  sea. 

•  Increasing  Federal  apending  for 
clean  coal  to  i2.5  billion  over  the  next 
five  years  and  reestabliahing  a  Federal 
coal  leasing  program. 

•  Pteaerving  the  intangible  drilling 
coata  treatment  in  the  Tax  Reform  /^  of 


1986  end  retaining  the  full-cost 
accounting  provisions. 

•  Encouraging  our  allies  and  friends 
to  build  up  their  govemraent-owned 
strategic  stockpiles,  which  amount  to 
about  400  million  barrels  (mostly  in 
Germany  and  Japan),  and  to  coordinate 
stock  drawdowns  during  an  emergency. 

•  Developing  with  our  partners  in  the 
International  ^ergy  Agency  policies 
and  programs,  including  stock 
drawdown  measures,  for  coordinated 
international  responses  to  future  oil 
supply  disruption. 

•  Obtaining  Congressional  repeal  of 
the  Windfall  Profits  Tax  whidi  removes 
major  disincentives  for  producers  to 
develop  further  existing  oil  reserves, 
explore  for  new  reserves,  and  reduce  the 
paperwork  burden  on  the  industry. 

•  The  implementation  of  the  U.S.- 
Canada Free  Trade  Agreement  which 
wiH  promote  increased  bilateral  energy 
trade  and  provide  reliable  supplies  at 
competitive  prices. 

Recommendations 

While  U.S.  energy  security  has 
improved  since  the  1970's.  a  threat  to 
US.  national  security  cannot  be  ignored 
and  future  projected  trends  require 
vigilance.  Although  no  single  program  or 
specific  action  could  eliminate  U.S. 
dependence  on  some  insecure  petroleum 
imports,  there  are  a  number  of  coat- 
effective  actions  that  could  reduce  our 
vulnerability  and  increase  our 
flexibility. 

The  best  means  to  enhance  U.S. 
energy  security  is  to  increase 
opportunities  for  economic  domestic 
energy  (soduction  and  toensure  that 
adequate  oil  supplies  are  available  in 
the  event  of  a  supply  disruption.  The 
Congress  and  the  States  should  continue 
to  be  urged  to  take  immediate  steps  to 
implement  the  President's  program. 
Specifically: 

•  Enacting  Comprehensive  Noturai 
Gas  Reform — this  action  would  help  gas 
to  reach  its  full  potential  in  substituting 
for  imported  oil; 

•  Permitting  Environmentally  Sourtd 
Oil  Exploration  and  Development  of  the 
Arctic  National  Wildlife  Refage  Coastal 
Plain  in  Alaska  and  of  the  Outer 
Continental  Shelf— ihne  are  the  most 
promising  prospects  for  discovering 
major  new  oil  reserves  in  the  United 
States.  Exploration  and  production  from 
these  areas  would  serve  to  limit  our 
growing  dependence  on  foreign  oil; 

•  Ensuring  the  Viability  of  Nuclear 
Power  Through  Licensing  R^orm — This 
would  hivolve  die  issuance  of  a 
combined  license  for  both  construction 
and  operation  of  a  nuclear  power  plant. 
This  action  would  provide  a  vehide  so 
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that  utility,  public  State,  and  Federal 
concerns  could  be  resolved  before  plant 
construction,  thereby  reducing  project 
costs; 

•  Removing  Tax  Disincentives  To 
Domestic  Oil  Exploration  and 
Development  and  Reducing  Early  Well 
Abandonment— Theae  consist  of:  (1) 
Increasing  the  net  income  limitation  (m 
the  percentage  depletion  allowance  from 
50  to  100  percent  per  property;  and  (2) 
repealing  the  transfer  rule  to  permit  use 
of  percentage  depletion  for  proven 
properties  ti^at  have  dianged  hands; 

•  Filling  the  SPR  to  7S0  Million 
Barrels— The  Naval  Petroleum  Reserves 
at  Elk  Hills,  California,  and  Teapot 
Dome,  Wyoming,  should  be  sold  in  order 
to  finance  an  increased  fill  rate  for  the 
SPR.  which  is  a  more  effective 
emergency  reserve,  and  to  pay  for  a  new 
10  million  barrel  Defense  Petroleum 
Inventory: 

An  action  to  adjust  imports  by  way  of 
quotaa,  fees  or  tariffs,  under  the 
authority  of  section  232,  is  not 
recommended  because  such  actions  are 
not  cost  beneficial  and,  in  the  long  run, 
impair  rather  than  enhance  national 
security.  Section  232  states  that  "In  the 
administration  of  this  section,  the 
Secretary  and  President  shall  further 
recognize  the  close  relation  of  the 
economic  welfare  of  the  Nation  to  our 
national  security  *  *  * ."  An  oil  import 
fee  and/ or  quantitative  import 
restrictions  would  raise  the  price  of  oil 
resulting  in  only  a  small  temporary 
increase  in  U.S.  production,  while 
causing  substantial  increased  economic 
costs  and  adverse  competitive  impacts 
throughout  the  US.  economy.  In 
addition,  tite  beneficial  effect  that  the 
President's  initiatives  should  have  on 
U.S.  energy  security  argues  against 
taking  formal  action  to  adjust  imports 
under  section  232. 

The  DOE  Energy  Security  report  of 
1987  examined  oil  import  fees  in  detail. 
The  report  found  that  oil  import  fees 
have  overall  economic  costs  far  in 
excess  of  their  benefits.  Specifically,  the 
study  concluded  that  a  $10  per  barrel 
fixed  import  fee  could  increase  domestic 
production  (about  400  thousand  B/D) 
and  discourage  consumptioa  leading  to 
a  reduction  of  imports  of  about  1.5 
million  B/D. 

However,  a  $10  per  barrel  import  fee 
would  have  greater  negative  effects  on 
the  overall  economy  (e.;.,  stimulating 
inflation,  decreasing  the 
competitiveness  of  oil  consuming 
industries,  reducing  the  GNP). 
Consumers  would  pay  hi^er  prices  for 
oil  and  this  would  inflate  costs 
throughout  the  economy.  Thus,  the 
economy  would  incur  substantial 
adjustment  costs.  The  Department  of 


Energy  has  estimated  that  the  economy 
would  suffer  a  loss  in  output  of  $150-200 
billion  over  the  1968-1995  period  as  a 
result  of  a  $10  per  barrel  fee.  This  ou^t 
loss  would  exceed  the  estimated 
benefits  accruing  from  the  fee.  The  DOE 
Energy  Security  report  also  analyzed 
the  impact  of  a  $5  per  barrel  fee  on  the 
economy.  DOE  estimates  diat  die  $5  fee 
would  result  in  an  additional  200.000  b/ 
d  of  domestic  oil  production  by  19K. 
However  the  $5  fee  would  also  have  the 
same  negative  effects  on  the  economy  as 
the  $10  fee,  albeit  on  a  smaller  scale.  On 
balance,  the  costs  of  $5  fee  outweigh  the 
benefits  to  the  petroleum  sector. 
Additionally,  other  methods  for  affecting 
imports,  sudi  as  volumetric  quotas, 
would  have  ^milar  economic  and 
competitiveness  impacts. 
(PR  Doc  89-3311  FQed  Z-10-89;  8:45am] 
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;  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Antidun4)ing  Duty  Administrative 
Review 

tUMMAWV;  On  ^lly  28, 196a  die 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  die  antidumping  duty  order  on 
red  raspberries  from  Canada. 

We  held  a  public  hearing  on  August 
30, 1988.  Based  on  our  analjrsis  of  the 
issues  raised  at  die  hearing,  the  final 
results  of  review  are  changed  from  those 
presented  in  the  preliminary  results  with 
respect  to  aU  four  firms. 
EFFECTIVE  DATE:  February  13, 1989. 
FOR  FURTHOI  MRNMATION  CONTACT: 
Dolores  C  Ricci  or  Laurie  A.  Lucksinger, 
Office  of  Antidtunping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-1130/ 
5253. 
SUPPLSMCNTAIIV  MFOMSATION: 

Background 

On  July  28, 1968,  die  Department  of 
Commerce  ("the  Department") 
published  in  die  Federal  Registar  (53  FR 
28425)  the  preliminary  results  (rf  its 
administrative  review  of  the 
antidumping  duty  order  on  certain  red 
raqiberries  from  Canada  Qune  24, 1965, 


50  FR  28019).  We  have  now  completed 
the  review  in  accordance  with  Section 
751  of  die  Tariff  Act  of  1930  ("Uie  Tariff 
Act"). 

Scope  (^  the  Review 

The  United  States  has  developed  a 
syston  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1. 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS").  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1968.  All 
merdiandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  fresh  or  frozen  red 
raspberries  packed  in  bulk  containers 
and  suitable  for  further  processing  from 
Canada.  During  the  review  period,  fresh 
raspberries  were  classifiable  under  item 
numbers  146.5400  and  146^600  of  die 
Tariff  Schedules  of  die  United  States 
Aimotated  (TSUSAT  and  frozen 
raspberries  were  classifiable  under 
TSUSA  number  146.740a  Ftesh 
raspberries  are  currendy  classifiable 
under  HTS  numbers  0610.20.90  and 
0610.20.10  and  frozen  raspberries  are 
classifiable  under  HTS  number 
0810.20.20.  The  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  writtoi  deso^ition 
remains  dispositive. 

The  review  covers  four  processors/ 
exporters  of  fresh  and  frozen  red 
raspberries  to  the  United  States. 
Clearbrook  Packers,  Inc.  ("Clearbrook"), 
Jesse  Processing  Ltd  ("Jesse"),  Marco 
Estates  Ltd./Landgrow  ("Marco"),  and 
Mukhtiar  &  Sons  Packers,  Ltd. 
("Mukhtiar")  and  the  period  June  L 1986 
dirough  May  31, 1987. 

Analysts  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  four  respcmdents,  we  held 
a  public  hearing  on  August  3a  1988. 

Comment  1:  Mukhtiar  states  that  the 
Department  erred  in  basing  foreign 
market  value  ("FMV")  on  ccmstructed 
value  because  Mukhtiar's  home  market 
sales  constituted  approximately  30%  of 
sales  by  volume  to  a  third  coimtry  and. 
according  to  section  353.4  of  the 
Commerce  Regulations,  are  aiqiropriate 
for  use  in  determination  of  FMV. 

Department's  Position:  We  disagree. 
United  States  antidumping  law  is 
designed  to  offset  the  effeets  of  unfair 
price  discrimination.  In  order  to 
determine  whether  such  price 
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discriminatioii  exiaU,  we  must  compare 
piicee  charged  in  the  United  States  with 
an  appropriate  measure  of  FMV.  Tie 
regulations  direct  us  to  test  home  market 
sales  against  third  country  sales  for  the 
purpose  of  choosing  the  appropriate 
market  for  determining  FMV.  However, 
the  sales  in  the  selected  market  must  be 
of  sufficient  magnitude  to  provide  a 
meaningful  bas^  for  price-to-price 
comparisons. 

Section  353.4  of  the  regulations 
establishes  a  five-percent  test  for 
assessing  the  viability  of  a  foreign 
maiket  in  normal  situations.  AJmough 
the  home  market  in  this  case  is 
technically  viable  according  to  the  five- 
percent  test  we  are  presented  with  the 
unusual  situation  where  the  volume  and 
number  of  sales  of  the  subject 
merchandise  in  both  the  home  market 
and  third  country  maricets  do  not 
provide  an  adequate  basis  for  price-to- 
price  comparisons.  Where  home  maricet 
sales  are  greater  than  five  percent  of 
third  country  sales  but  are  neqgligible 
compared  to  both  the  volume  and 
number  of  sales  to  the  United  States, 
constructed  value  should  be  usckI  to 
determine  FMV. 

Mukhtiar  made  only  one  home  maricet 
sale  of  the  subject  merchandise  during 
the  period  of  review.  Rather  than  taking 
a  single  home  market  sale  of  a  quantity 
significantly  smaller  than  the  quantity 
sold  to  the  United  States,  as 
representative  of  sales  made  in  the 
ordinary  course  of  trade,  the 
Department  determined  that  FMV 
should  be  based  on  constructed  value. 
We  believe  that  the  use  of  constructed 
value  in  this  situation  is  consistent  with 
section  353.4  of  our  regulations  and  the 
overall  intent  of  the  antidumping  law  of 
tiie  United  States. 

Comment  Z-  Mukhtiar  argues  that  the 
Department  did  not  use  the  correct 
revenue  figure  in  its  determination  of 
profit  for  constructed  value.  Mukhtiar 
suggests  that  tiie  Department  use  the 
gross  price  per  pound  received  fix>m  the 
one  sale  of  red  raspberries  in  the  home 
market  as  the  total  revenue  figure  in  the 
determination  of  profit  To  support  its 
position.  Mukhtiar  dtes  19  U.S.C. 
section  ie77b(eHl)(B)  and  Department 
policy  which  stress  use  of  "profit  equal 
to  that  usually  reflected  in  sales  of 
merchandise  of  the  same  general  class 
or  kind  as  that  merchandise  under 
consideration  which  are  made  by 
producers  in  the  country  of  exportation." 

Department'$  Position:  We  disagree. 
We  have  used  the  "total  revenue"  figure 
from  respondent's  constructed  value 
information  in  our  determination  of 
profit.  We  believe  this  figure  represents 
corporate  revenue  experience  and  is  a 
more  accurate  indication  of  revenue  for 


use  in  the  determination  of  profit  in  a 
constructed  value  analysis.  The 
Department  subtracted  total  costs,  as 
listed  in  Mukhtiar's  constructed  value 
response,  from  this  total  revenue  figure 
to  obtain  a  profit  figure,  which  was 
greater  than  the  statutory  minimum  of 
8%  of  the  cost  of  manufacture  and 
general  and  selling  expenses. 

Comments:  Mukhtiar  argues  that  the 
Department's  calculation  of  credit  does 
not  accurately  reflect  Mukhtiar's  interest 
expense.  Respondent  proposes  that  the 
Department  use  an  average  of  current 
assets  for  1985  and  1986  in  its 
determination  of  imputed  interest  for  the 
review  period.  In  addition.  Mukhtiar 
asserts  that  the  Department  did  not 
deduct  home  market  credit  from  the 
constructed  value,  after  adding  U.S. 
credit  when  comparing  constructed 
value  to  purchase  price. 

Department's  Position:  We  disagree. 
For  these  final  results  we  did  not  impute 
a  credit  cost  Instead,  we  reviewed 
Mukhtiar's  responses  and  used  the 
amount  reported  in  the  constructed 
value  response  for  credit  expenses 
during  the  review  period.  In  the 
preliminary  results  and  in  these  final 
results  we  deducted  home  market  credit 
from  the  constructed  value  when 
comparing  constructed  value  to 
purchase  price  and  exporter's  sales 
price  ("ESP'). 

Comment  4:  Mukhtiar  alleges  a 
currency  conversion  error  in  the 
Department's  calculation  of  freight  The 
figures  in  the  original  response  were  in 
U3.  dollars  and  did  not  need  to  be 
converted  before  deduction  fix>m  the 
United  States  price. 

Department's  Position:  We  disagree. 
In  response  to  a  supplemental 
questionnaire,  Mukhtiar  provided  freight 
expense  information  in  Canadian 
dollars,  as  we  had  requested,  because  it 
incurred  this  expense  in  Canadian 
dollars.  We  converted  the  Canadian 
freight  expense  to  U.S.  dollars  before 
deduction  from  United  States  price. 

Comment  5:  Clearbrook  argues  that 
the  Department  has  no  statutory 
authority  to  disregard  its  home  market 
sales  in  favor  of  constructed  value  in 
determining  FMV.  Qearbrook  states 
that  its  home  market  sales  were  an 
adequate  measure  of  FMV  and  there 
was  no  indication  that  the  sales  were 
other  than  arm's  length  transactions. 

Department's  Position:  We  disagree. 
In  this  review.  Clearbrook  did  not  make 
third  country  sales  and  the  combined 
volume  of  their  two  home  market  sales 
were  so  small  in  relation  to  the  number 
and  volume  of  sales  to  the  United  States 
that  they  did  not  provide  a  reasonable 
basis  for  price-to-price  comparisons. 
Accordingly,  we  used  constructed  value 


to  determine  FMV.  See  our  response  to 
comment  1. 

Comment  &•  Clearbrook  does  not 
understand  the  element  "indirect 
expenses"  listed  in  the  "Selling" 
expense  category  of  the  Department's 
constiTicted  value.  Clearbrook  claims  it 
did  not  report  this  figure  as  a  home 
market  selling  expense. 

Department's  Position:  We  disagree. 
In  its  home  market  sales  liist  Clearbrook 
reported  one  related  party  commission 
and  one  unrelated  party  commission.  In 
its  response  to  our  constructed  value 
questionnaire.  Clearbrook  did  not  report 
this  related  party  commission  as  a 
selling  expense.  It  only  reported  the 
unrelated  party  commission.  In  order  to 
account  for  this  incurred  expense,  the 
Department  derived  the  related  party 
commission  expense  according  to  the 
methodology  used  by  the  respondent  in 
its  February  5. 1988  submission  and 
listed  this  expense  as  "Indir.  Exp."  in  its 
constructed  value. 

Comment  7:  Clearbrook  contends  that 
the  Department  did  not  deduct  an 
appropriate  amount  for  credit  expense 
incurred  on  home  maricet  sales  from  the 
FMV.  Clearbrook  reported  credit 
expenses  in  its  sales  list  and  in  its 
constructed  value  response. 

Department's  Position:  We  agree.  For 
these  final  results,  we  reviewed 
Clearbrook's  responses  and  deducted 
the  amount  reported  in  the  constructed 
value  response  as  the  appropriate  credit 
expense  from  the  FMV. 

Comment  8:  Clearbrook  states  that  in 
calculating  FMV  for  ESP  sales,  die 
Department  deducted  an  amount  for 
indirect  selling  expenses  indicating  that 
it  was  subject  to  the  ESP  offset  cap.  The 
amount  deducted  is  actually  a  cold 
storage  charge.  Clearbrook  asserts  that 
this  is  a  direct  expense,  not  an  indirect 
one,  and  should  not  be  subject  to  the 
ESP  offset  cap. 

Department's  Position:  We  disagree. 
Cold  storage  is  not  always  a  direct 
expense.  Cold  storage  expenses  incurred 
by  the  processor  after  a  sale,  relating  to 
that  sale,  would  be  considered  a  direct 
expense.  However,  the  cost  associated 
with  pre-sale  cold  storage  is  an  indirect 
selling  expense  because  it  is  not  directiy 
related  to  sales.  In  its  initial  response  of 
November  12, 1987  Clearbrook  states 
that  "(t)he  company  packs  berries  in 
bulk  containers  and  ships  them  to  cold 
storage  in  either  the  U.S.  or  Canada 
where  they  are  frozen  and  kept  for 
sale."  Since  the  berries  are  frozen  first 
and  sold  afterward,  we  treated  cold 
storage  as  an  indirect  expense.  We  used 
the  average  cold  storage  expense  for  its 
home  mariiet  sales  which  Clearbrook 
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submitted  in  its  constructed  vahie 
response. 

Comment  9:  Jesse  argues  that  for  its 
three  U.S.  juice  stock  sales  the 
Department  should  have  used 
constructed  value  to  determine  FMV. 
The  Department's  use  of  die  monthly 
weighted-average  jam  stock  sales  in 
Canada  for  determination  of  FMV  is  not 
consistent  with  the  previous 
administrative  review.  Constructed 
value  should  be  derived  bom  Jesse's 
cost  of  production  for  jam,  witii  an 
appropriate  adjustment  for  differences 
in  merchandise  between  the  cost  of 
acquiring  unprocessed  juice  and  jam 
berries. 

Department's  Position'  We  disagree 
In  the  previous  administrative  review, 
the  Department  stated  that  "(wjhere 
possible,  the  Department  has  compared 
U.S.  sales  of  juice  stock  raspberries  witt. 
such  berries  in  the  home  market"  (53  FP 
20150,  June  2, 1988).  Constivcted  value 
was  used  in  the  previous  review  only 
where  Jesse's  home  market  price  fell 
below  the  cost  of  production  and  was 
therefore  disregarded.  The  Department 
did  not  make  an  adjustment  for 
differences  in  merchandise  in  that 
review.  In  this  review,  all  of  Jesse's 
home  market  sales  were  made  at  prices 
above  the  cost  of  production.  We 
compared  U.S.  juice  berry  sales  to  sales 
of  similar  merchandise  [jam  berries)  in 
the  home  market,  with  appropriate 
adjustments  made  for  differences  in 
merchandise. 

Comment  10:  Jesse  argues  that  the 
Department  neglected  to  deduct  home 
market  cold  storage  costs  bom  the  FMV. 
Cold  storage  costs  represent  a  direct 
expense  and  should  be  deducted  from 
home  maricet  prices  or  constructed 
value,  whichever  represents  FMV. 

Department's  Position:  We  disagree. 
See  our  response  to  comment  &  Cold 
storage  occurred  before  the  sale  so  we 
deducted  it  from  FMV  as  an  indirect 
expense.  In  comparisons  with  ESP  sales, 
we  limited  the  amount  of  the  cold 
storage  expense  by  the  indirect 
expenses  on  the  U.S.  sale.  In  purchase 
price  transactions,  we  made  no 
deduction  for  indirect  expenses  (such  as 
cold  storage). 

Comment  11:  Jesse  asserts  that  we 
inappropriately  added  U.S.  credit  to  the 
FMV.  In  fact  Jesse  incurred  no  credit 
expense  on  these  sales  because 
payment  occurred  before  shipment 

Department's  Position:  We  agree  and 
have  not  included  U.S.  credit  in  our  final 
analysis  of  those  U.S.  sales  for  which 
Jesse  incurred  no  credit  expense. 


Comment  12:  Marco  argues  that  the 
Department's  decision  to  use 
constructed  value  is  incorrect  because 
there  were  contemporaneous  home 
market  sales  upon  which  to  base  FMV. 
These  sales,  which  Marco  admits  are  of 
a  "different  type  of  berry",  are  the 
appropriate  basis  for  calculating  FMV. 
lie  Department  should  use  these  sales 
of  fresh  market  berries  and  make  an 
adjustment  for  the  differences  in 
container  costs  and  the  differences  in 
the  "market  value"  of  the  berries. 

Department's  Position:  We  disagree. 
Only  sales  of  such  or  similar 
merchandise  are  used  as  a  basis  for 
price  comparisons.  Section  771(16)  of  the 
Act  requires,  in  part  that  "such  or 
similar^  mat:handise  be  "merchandise 
which  is  the  subject  of  an  investigation 
and  other  merchandise  which  is 
identical  in  physical  characteristics 
with  •  *  *  that  merchandise"  or 
merchandise  like  the  merchandise  under 
investigation  in  "the  purposes  for  which 
used." 

Fresh  market  berries  were  not  subject 
to  the  less  than  fair  value  ("LTFV") 
investigation  as  product  coverage  of  the 
petition  did  not  cover  these  berries  (see 
Petition  for  Antidumping  Duty  Relief 
("Petition"),  p.  10).  Moreover, 
petitioner's  exclusion  of  fre^  mariiet 
berries  was  based  in  part  on  the 
product's  different  purpose  and  use. 
Fresh  market  berries  are  sold  for 
consumption  or  retail  sale,  not  for 
further  manufacturing  or  processing  as 
are  the  berries  that  were  subject  to  the 
LTFV  investigation.  TTiese  latter  berries 
are  used  to  make  jams,  jellies,  preserves 
and  frniit  toppings.  They  are  also  used  in 
the  production  of  yogiut,  baked  goods, 
and  confectionary  and  juice  products 
(see  Petition,  p.  15;  see  Determination  of 
the  Commission  in  Investigation  No. 
731-TA-196  (Final),  USITC  Pub.  1707. 
June.  1985.  pp.  A  4.  A-6). 

Because  friesh  market  berries  do  not 
satisfy  the  requirements  of  Section 
771(16).  the  Department  did  not  use 
sales  of  such  berries  as  a  basis  for  price 
comparisons. 

Comment  13:  The  Department  made 
various  clerical  errors  in  its  calculations 
for  all  four  companies. 

Department's  Position:  We  have 
corrected  clerical  errors  where 
appropriate. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received,  we  have  determined 
that  the  following  margins  exist  for  the 


firms  for  the  period  June  1. 1986  through 
K/iay  31. 1987: 


PvooMsor/Expoflir 


Clewbroofc  Packr*.  inc..... 

Jew e  Procoiawg.  Ud 

Marco  Eatam.  Ltd 

MukMiar  a  Son*  PKAara.  Ud . 


259 

9.15 
3.67 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  bom  the  percentages  stated 
above,  "the  Department  will  issue 
appraisement  instructions  on  each 
exporter  directiy  to  die  Customs  Service. 

Furthermore,  as  provided  for  in 
section  751(a)(1)  of  the  Tariff  Act  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  mai^gins  siiall  be 
required  for  these  firms. 

For  any  shipments  from  the  remaining 
known  processors  and/ or  exporters  not 
covered  by  this  review,  the  cash  deposit 
will  continue  to  be  at  the  rate  published 
in  the  antidumping  duty  order  for  each 
of  those  firms  (June  24, 1965.  50  FR 
26019).  For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  of  red 
raspberries  occurred  after  May  31. 1987. 
and  who  is  unrelated  to  any  reviewed 
firm  or  any  previously  reviewed  firm,  a 
cash  deposit  of  9.15  percent  shall  be 
required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Canadian 
fresh  or  frozen  red  raspberries  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Date:  February  8, 1969. 

lanW.Maras, 

Assistant  Secretary  for  Import 

Administration 

[FR  Doc  89-3344  Filed  2-10-«9:  S:45  am) 
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Putr  Petenninillona:  Induatiirt  Delta 


Whelhef  Cufed  Of  Onow*d,  Fiwn 
NfMH  Hw  RepuMte  of  KofMiand 


r.  Import  Administration. 
International  Trade  Administration. 
Department  of  Commeroe. 
action:  Notice. 


r.  Based  apon  the  request  of  the 
petitioner  in  these  investigations,  we  are 
postponing  the  due  date  for  the  final 
determinations  in  these  investigations  to 
correspond  to  the  date  of  the  final 
determinations  in  the  antidumping  duty 
investigations  of  the  same  products  from 
the  Federal  Republic  of  Germany,  the 
Republic  of  Korea.  Israel  Italy,  Japan. 
Singapore,  and  the  United  Kingdom 
pursuant  to  section  70S(a)(l)  of  the 
Tariff  Act  of  1930  as  amended  (the  Act) 
(19  U3.C  l«nd(a)(l)).  These  final 
determinations  are  now  due  not  later 
than  April  11, 1989.  Because  the 
preliminary  countervailing  duty 
determinations  on  imports  of  the  subject 
merchandise  fiom  Israel  and  Korea  were 
affirmative,  punuant  to  section  706  of 
the  Act  and  Article  5.  paragraph  3  of  the 
Subsidies  Code,  the  Department  will 
terminate  the  suspension  of  liquidation 
of  entries  of  the  subject  merchandise 
fit>m  these  countries  120  days  after  the 
date  of  publication  of  the  prelimbiary 
countervailing  duty  determinations. 
WICIIVI  OATe  February  13. 1069. 


ATiON  contact: 

Roy  Malmrose  or  Barbara  Tillman, 
Office  of  Countervailing  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230;  telephone  (202)  377-6414  or 
377-243a 


r ARV  WfOWMATION.  On 
November  28, 1968.  we  issued  a 
iweliminary  negative  countervailing  duty 
determination  in  the  investigation 
involving  Singapore  (53  FR  48877. 
December  2. 1968)  and  preliminary 
affirmative  determinations  in  the 
investigations  involving  Israel  (53  FR 
4867a  December  2, 1968)  and  Korea  (53 
FR  48672,  December  2, 1068).  On 
October  24, 1968.  in  accordance  with 
section  705(a)(1)  of  die  Act  we  received 
a  request  from  the  petitioner,  the  Gates 
Rubber  Company,  to  postpone  the  due 
date  for  the  final  countervailing  duty 
determinations  to  correspond  to  the  date 
of  the  final  determinations  in  the 
antidumping  duty  investigations  of  the 
same  products  firom  the  Federal 


Republic  of  Germany,  the  Republic  of 
Korea.  braeL  Italy,  Japan.  Singapore, 
and  the  United  Kingdom.  Accordingly, 
we  are  postponing  the  final 
determinations  in  these  investigations 
from  February  13. 1069,  to  not  later  than 
April  11, 1969. 

In  accordance  with  section  705  of  the 
Act  and  Article  5,  paragraph  3.  of  the 
Subsidies  Code,  the  Department  will 
direct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  entries  of  the  subject  merchandise 
from  Israel  and  Korea  on  April  1, 1969, 
which  is  120  days  from  the  date  of 
publication  of  the  preliminary 
determinations  in  the  countervailing 
duty  investigations  involving  Israel  and 
Korea.  No  cash  deposits  or  bonds  for 
potential  countervailing  duties  will  be 
required  for  merchandise  which  enten 
from  Israel  and  Korea  on  or  after  April 
1, 1969.  The  suspension  of  liquidation  in 
either  case  will  not  be  resumed  unless 
and  until  the  Department  publishes  a 
countervailing  duty  order  in  that  case. 
The  U.S.  Customs  Service,  however,  will 
continue  to  suspend  liquidation  of  any 
entries,  or  withdrawals  from  warehouse 
for  consumption,  made  during  the  period 
December  2. 1988,  through  March  31. 
1989.  until  the  conclusion  of  the 
countervailing  duty  investigations 
involving  Israel  and  Korea. 

Public  Conmient 


EXpon  TTMN  vOfUIMSOW  OT  HOVMW 


All  interested  parties  to  the 
investigations  have  requested  a  hearing. 
Therefore,  in  accordance  with  19  CFR 
355.38,  we  will  hold  public  hearings  to 
afford  interested  parties  an  opportunity 
to  comment  on  the  preliminary 
determinations  in  these  investigations 
as  follows:  for  Korea  on  March  2. 1989. 
at  9-.30  ajn.  at  the  U.S.  Department  of 
Commerce.  Room  1851;  for  Singapore  on 
March  2. 1969.  at  2:30  pjn.  at  the  U.S. 
Department  of  Commerce.  Room  3708; 
and  for  Israel  on  March  3, 1969,  at  10:00 
a.m.  at  the  U.S.  Department  of 
Commerce,  Room  3708. 14th  Street  and 
Constitution  Avenue,  NW.,  Washhigton. 
DC  20230.  Ten  copies  of  the  business 
proprietary  vereion  and  seven  copies  of 
the  noiqiroprietary  venion  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  by  February  24. 
1989.  Oral  prersentations  will  be  limited 
to  issues  raised  in  the  briefs. 

Febrauy  7,  uee. 
ISQW.Mnss. 

AsMJBtant  Secretary  for  Import 
Administration. 

[FR  Doc  89-3345  Filed  2-10-88;  8:45  an) 
;Mio-oe-M 


n  International  Trade 
Administration. 
action:  Notice  of  Application. 


r.  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  E)q>ort  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 
ran  WRTMR  INFOWMATION  CONTACT: 
Thomas  H.  StiUman.  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202/377-5131.  This  is  not  a  toll-free 
number. 

•UPMASENTARV  MPOMiSATlON:  Tide  III 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  autiiorizes  tiie 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  membera  identified  in  the 
Certificate  from  state  and  Federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  die 
Secretary  to  publish  a  notice  in  the 
Feileral  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  PuUic  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitied  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1223,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
(rf  Review,  application  number  89- 
00001."  A  summary  of  the  application 
follows. 

AppUcanb  Illinois  Worid  Trade 
Center  Association  doing  business  as 
EXnju  Trading  Company  ( "EXILL"),  321 
North  Cleric  Stieet  Suite  55a  Chicago, 
Illinois  60610^714,  Telephone:  (312) 
793-496& 

Application  #:  89-00001. 

Date  Deemed  Submitted:  January  3a 
1989. 
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Membera  (in  addition  to  an>licant): 
None. 

Summary  of  the  AppUcatioo 

Export  Trade  Products. — All  products 
and  services. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products). — 
Consulting,  international  market 
research,  advertising,  marketing,  sales 
of  goods  and  services,  insurance, 
product  research  and  design,  legal 
assistance,  transportation,  trade 
documentation  and  freight  forwarding, 
communication  and  processing  of 
foreign  orders,  warehousing,  foreign 
exchange,  financing,  and  taking  tide  to 
goods. 

Export  Markets.— The  Export  Markets 
include  aU  parts  of  the  worid  except  the 
United  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods 
of  Operation. — EXILL  may: 

1.  Enter  into  agreements  with  its 
Memben  to  act  as  an  Export 
Intermediary.  These  agreements  may 
include  any  of  the  following  provisions: 

a.  Each  Member  independentiy  %vill 
provide  EXILL  with  an  estimate  of  what 
quantities  of  Products  it  will  make 
available  for  export  through  EXILL; 

b.  EXILL  will  agree  to  purchase  for 
resale  in  Export  Maricets  Products  from 
its  Membera  and  when  necessary  to 
complete  product-line  requests,  itom 
non-member  Suppliers:  and 

c  EXILL  will  market  and  sell  the 
Products,  either  directiy  or  through  other 
Export  Intermediaries,  to  purchasera  in 
Export  Markets,  at  such  prices  and  on 
such  terms  as  EXILL  shall  determine. 

2.  Determine  the  price  of  Products  that 
EXILL  will  pay  to  Membera  and  non- 
member  Supplien. 

3.  Enter  into  exclusive  or  nonexclusive 
agreements  with  other  Export 
Intermediaries  for  the  sale  of  Products  in 
Export  Markets. 

4.  Participate  in  meetings  with  one  or 
more  Memben  to  detiver  and  discuss,  or 
otherwise  exchange: 

a.  Information  that  is  already 
generally  available  to  a  particular  trade 
or  the  public; 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Mariiets; 
activities  and  opportunities  for  sales  of 
Products  in  Export  Maricets;  selling 
strategies  for  Export  Markets;  pricing  in 
Export  Maricets;  projected  demand  in 
Export  Maricets;  customary  terms  of  sale 
in  Export  Maricets;  the  types  and  prices 
of  Products  available  from  competiton 


for  sale  in  particular  Export  Markets; 
and  customer  specifications  for  Products 
in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  and  delivery 
dates  of  Products  available  from 
Members  for  export 

d  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  by  EXILL  and  its  Membera; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Maricets  and  allocation  of  sales 
resulting  imm  such  arrangements  among 
Membera; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Maricets.  including,  without  limitation, 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port  port 
storage,  commission,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
le^lation  and  regulations  affecting 
sales  in  Export  Markets;  and 

L  Information  about  EXILL's  or  its 
Membera'  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  EXILL  or  its 
Memben  in  Export  Maricets,  and  prior 
export  sales  by  Membera  (including 
e}q>ort  price  ii^ormation). 

5.  EsAet  into  agreements  with 
ctistomen  wherein  EXILL  may  agree  in 
each  case  to  sell  Products  in  Export 
Maricets  only  to  such  customere,  and/or 
such  customere  may  agree  not  to 
purchase  Products  from  any  ccmipetitor 
of  EXILL 

a  Engage  with  Membera  in  joint 
bidding,  selling,  and  servicing 
arrangements  for  Export  Markets  and  in 
allocation  of  sales  resulting  from  such 
arrangements  among  Membera. 

Definitions 

1.  "Membera"  means  those  membera 
of  the  Illinois  World  Trade  Center 
Association,  within  the  meaning  of  the 
by-laws  of  Illinois  Worid  Trade  Center 
Assocnation.  that  elect  to  be  membera  of 
EXILL  within  the  meaning  of  15  CFR 
325.2(1). 

2.  "2xpoti  Intermediary"  means,  as  to 
EXILL,  a  peraon  who  acts  as  a  sales 
representative,  sales  or  marketing  agent 
or  general  agent  for  its  Membera  and/or 
other  Suppliera  in  connection  with 
promoting,  arranging  for,  and  carrying 
out  agreements  relating  to  the  sale  of 
Products  in  E}q>ort  Maricets. 

3.  "Supplier"  means,  as  to  EXILL.  a 
person  who  produces,  provides,  or  sells 
a  Product 


Date:  February  7, 1989. 
11iamuH.SliiliiMii, 

Director,  Office  of  Export  Trading  Company 

Affaire. 

[FR  Doc.  88-3348  Filed  2-10-88;  8:45  am) 


PMaonw  OCMKNC  ana  Aimoepiianc 


Pacific  Fialiafy  Management  Council; 
PubNc  Maetins 

AOENCV:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Salmon  Technical  Team 
(STT),  will  meet  on  February  lS-21, 
1989.  The  STT  will  convene  at  9  a.m.,  on 
February  15  at  the  Council's  Office 
(address  below),  to  draft  the  1989  stock 
status  report  for  presentation  to  the 
Pacific  Council  in  March.  The  meeting  is 
open  to  the  public.  Oral  statements 
pertaining  to  salmon  abundance 
projections  also  will  be  accepted  at 
appropriate  times  during  the  meeting. 

For  further  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council 
Metio  Center,  Suite  42a  2000  SW.  Firat 
Avenue,  Portland,  OR  972(n;  telephone: 
(503)  221-6352. 

Date:  February  8, 1989. 
Riduni  H.  Scfaaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-3224  Filed  2-10-88;  8:45  am) 
MUMS  COOE  »1*-22-« 


nauancv  oi  raiiiaif 
Marine  ^ciaoca  Cantar 


Tha  Ctaarwatar 
(P414A) 


On  September  23, 196a  notice  was 
published  in  die  Federal  Register  (53  FR 
37019)  that  an  application  had  been  filed 
by  the  Clearwater  Marine  Science 
Center.  249  Windward  Passage, 
Clearwater,  Florida  3463a  to  take  an 
Atlantic  botUenoee  dolfriiin  \Xuniops 
tnuicatus]  from  captive  stock  for  public 
display. 

Notice  is  hereby  given  Biat  on 
February  a  1989,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1381- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  talcing  is 
consistent  with  the  purposes  and  poUcy 
of  the  Marine  Mammal  Protection  Act 
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The  Service  has  determined  that  the 
Qearwater  Marine  Science  Center 
offers  an  acceptable  program  for 
education  or  conservation  purposes.  The 
Qearwater  facilities  are  open  to  the 
public  on  a  regularly  scheduled  basis 
and  access  to  the  facilities  is  not  limited 
or  restricted  other  than  by  the  charging 
of  an  admission  fee. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
office(s): 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  Bast  West 
Highway,  Room  7324.  Silver  Spring, 
Maryland  20910; 
Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St  Petersburg.  Florida, 
33702: 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA.  14 
Elm  Street  Federal  Building. 
Gloucester,  Massachusetts  01930; 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  300 
South  Ferry  Street  Terminal  Island, 
California  90731;  and 
Director,  Northwest  Region,  National 
Marine  Fuheries  Service,  NOAA.  7800 
Sand  Point  Way  NE.,  BIN  C15700. 
Seattle,  Washington.  98115. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

Date:  February  8. 1989. 
(FR  Doc  89-3323  FUed  2-10-89;  8:45  am) 


MarliM  Mammais;  Isauanca  of  Permit 
to  Saa  Ufa  Pwli,  bic  (P10E) 

On  August  U 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
28902)  that  an  application  had  been  filed 
by  Sea  Life  Park.  Inc  Makapun  Point 
Waimanalo.  Honolulu.  Hawaii  96795  to 
take  four  (4)  rough  toothed  dolpUns 
[Steno  bredonenais)  for  public  display. 
Notice  is  hereby  given  that  on  January 
31, 1988  and  as  authorized  by  the 
provisions  of  the  Marine  Maimmal 
Protection  Act  of  1972  (18  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  Marine  Mammal  Protection  Act 
The  Service  has  determined  that  Sea 
Life  Park  offers  an  acceptable  program 
for  education  or  conservation  purposes. 
The  Sea  Life  Park  facilities  are  open  to 
the  public  on  a  regularly  scheduled 


basis  and  access  to  the  facilities  is  not 
limited  or  restricted  other  than  by  the 
charging  of  an  admission  fee. 

The  Permit  is  avaOable  for  review  by 
interested  persons  in  the  following 
Offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Ave.,  NW.  Washington,  DC;  and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service.  301  South 
Ferry  Str.,  Tominal  Island,  California 
90731. 

Date:  Febmaiy  7, 1988. 
Nancy  Foclar. 

Director,  Office  of  Protected  and  Habitat 
Programs,  National  Marine  Fisheries  Service. 
[FR  Doc.  89-3324  Filed  2-10-89;  8:45  am] 
SHjJNa  COM  wis-a-M 


waponai  lacnmcai  iiiiuiiiunion 
Sarvtea 

JafMnaaa  Sclantlfic  and  Tachnieal 
Raaourcaa  Directory  (1989) 

AOCNCv:  National  Technical  Information 
Service.  Department  of  Commerce. 
ACTION:  Request  for  information. 

SIMMMIIV:  As  required  by  the  Japanese 
Technical  literature  Act  of  1986,  the 
Secretary  of  Commerce  is  directed  to 
compile,  publish  and  disseminate  an 
annual  directory  which  lists  all 
programs  and  services  in  the  United 
States  which  collect  abstract  translate 
and  distribute  Japanese  scientific  and 
technical  information.  The  Secretary  has 
delegated  authority  for  this  activity  to 
the  National  Technical  Information 
Service  (NTIS). 

NTIS  plans  to  update  the  Director  of 
Japanese  Technical  Resources  in  the 
United  States/lOSS  which  it  publishes  to 
meet  this  requirement  Organizations 
omitted  from  the  1988  version  that  wish 
to  be  included  in  the  update  are  invited 
to  contact  Janet  Geffiier  at  the  address 
given  below  to  provide  her  with  the 
company  name  and  address.  NTIS  will 
then  send  the  organization  a 
questionnaire  asking  for  the  directory 
information.  Organizations  that  appear 
in  the  1988  version  need  not  respond  to 
this  notice  as  they  will  be  contacted 
directly  for  changes  to  their  entries. 
DATE  In  order  to  be  included  in  the 
directory  for  1969,  interested  parties 
must  respond  to  this  notice  no  later  than 
March  30, 1989. 

AOOncss:  Organizations  that  wish  to  be 
included  in  the  directory  should  contact 
Janet  Geffiier,  Editor,  Office  of 
International  Affairs,  National 
Technical  Information  Service,  Room 


306,  Springfield,  VA  22161.  telephone 

(703)  487-4819. 

Joseph  F.  Capoaio, 

Director,  NTIS. 

[FR  Doc  88-3310  Filed  2-10-89;  8:45  am| 


Trawal  and  Tourian  Adnlniatratlon 

Travel  And  Touriem  Advieory  Board; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  (App.  1976)  notice  is  hereby  given 
that  the  l^vel  and  Tourism  Advisory 
Board  of  the  U.S.  Department  of 
Commerce  will  meet  on  March  3. 1989  at 
9:30  a.m.  at  the  Hotel  Inter  Continental 
Hotel-Berlin,  Salon  Linke  (12th  Floor), 
Budapester  Strasse  2, 1000  Berlin  30. 
Federal  Republic  of  Germany. 

Established  March  19, 1982,  the  Travel 
and  Tourism  Advisory  Board  consists  of 
15  members,  representing  the  major 
se^nents  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 
includes  one  member  of  a  travel  labor 
organization,  a  consumer  advocate,  an 
academician  and  a  financial  expert 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L.  97-63],  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  annual  marketing  plans. 

Agenda  items  are  as  follows: 
I.  Call  to  Order 
n.  Approval  of  the  Minutes 
m.  1988  in  Review 

•  Visa  Waiver 

•  International  Marketing  Conference 

IV.  1969  Priorities 

V.  1990  Marketing  Plan  and  Strategic 

Man 

•  Review  of  Industry  Input 

VI.  EC  1992 

Vn.  Establish  1969  Meeting  Calendar 
Vm.  Adjournment 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  die  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
meeting.  To  the  extent  time  is  available, 
the  presentation  of  oral  statements  is 
allowed. 

Karen  M.  Cardran,  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration,  Room  1865, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230  (telephone:  202- 
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377-0140)  will  respond  to  public 
requests  for  information  about  the 
meeting. 
Charles  E.  Cobb.  |r. 

Under  Secretary  for  Tra  vel  and  Tourism,  US. 
Department  of  Commerce. 
[FR  Doc  89-3362  Filed  2-10-89;  8:45  am) 
I OOK  M1»-I1-II 


DEPARTMENT  OF  DEFENSE 

rUDnc  iiiiuniMiNNi  vooeciion 
Re^ulraniant  Subinttlad  to  0MB  for 
Flavlaw 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwoiic  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  Air 
Force  Civic  Leader  Tour  Questionnaire: 
No  Form  and  No  OMB  Control  Number. 

Type  of  Request'  New. 

Average  Burden  Hours/Minutes  Per 
Response:  10  minutes. 

Frequency  of  Response:  Before  and 
after  each  tour. 

Number  of  Respondents:  4.655. 

Annual  Burden  Hours:  1,522. 

Annual  Responses:  9,310. 

Needs  and  Uses:  Base  Commanders 
invite  local  community  leaders 
(educators,  clergy,  businessmen,  etc)  for 
2-3  day  orientation  tours  of  selected 
bases  as  a  means  of  fostering  public 
understanding  of  the  Air  Force  mission. 
Civil  Leader  Tour  Questionnaires  will 
collect  data  needed  to  tailor  tours  to 
group's  level  of  understanding  and  to 
evaluate  effectiveness  of  the  civic  leader 
tour  program  to  communicate  key  Air 
Force  messages. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Continuing. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  ^rehe  at  Office  of 
Management  and  Budget  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 


Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 
LM.Bynuiii. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

February  7, 1989. 

[FR  Doc  89-3294  FUed  2-10-89;  8:45  am) 

MUNM  COK  M10-St-H 


PiMIc  Monnation  CoMactkMi 
RoQulreniant  Submitted  to  OMB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwoik  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Production  Capacity  Survey;  DD  Form 
1519  Test  and  No  OMB  Control 
Number. 

Type  of  Request-  New. 

A  verage  Burden  Hours/Minutes  Per 
Response:  1  hour. 

Frequency  of  Response:  Annually. 

Number  of  Respondents:  5,500. 

Annual  Burden  Hours:  5.500. 

Aiwual  Responses:  5,500. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  that  will  be  used  by  the 
Department  of  the  Army  officials  to 
record  production  capabilities  and 
physical  properties  of  privately  owned 
facilities.  The  data  obtained  will  be  used 
to  plan  effective  utilization  of  the  plant 
during  mobilization.  The  successful 
completion  of  this  test  will  potentially 
result  in  a  restructure  of  the  existing  DD 
Form  1519. 

Affected  Public:  Businesses  or  other 
for-profit 

Frequency:  One  year  test 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 


Aldington.  Virginia  22202-4302, 

telephone  (202)  746-0933. 

LM.  Bymmi, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

February  7. 1989. 

[FR  Doc  89-3295  Filed  2-10-89:  8:45  am] 

tiwe  COOK  «si»»Mi 


Pubic  Information  Collection 
Requirement  Submitted  to  OMB  for 


action:  Notice. 


The  department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44.  U.S.C 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement  Part  251,  Use  of 
Government  Sources  by  Contractors: 
and  OMB  Control  Number  0704-0252. 

Type  of  Request  Extension. 

Average  Burden  Hours/Minutes  Per 
Response:  JS  Hours. 

Frequency  of  Response:  On  Occasion. 

Number  of  Respondents:  3.50a 

Annual  Burden  Hours:  5,250. 

Annual  Responses:  10,500. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  related  to  contractor 
requests  for  Use  of  Government  Sources 
of  Supply. 

Affected  Public-  Businesses  of  other 
for-profit  Non  Profit  Institutions.  Small 
Businesses. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  iHt>posed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Office:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison.  WHS/DIOR.  1215 
Jerferson  Davis  Highway,  Suite  1204. 
Ariington.  Virginia  22202-4302. 
telephone  (202)  746-0933. 
LM.  Bynmn. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
February  7, 1989. 

[FR  Doc  89-3296  Filed  2-10-89  8:45  am] 
BNJJNQ  COK  M10-«t-« 
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OfflM  ofllw  S«cr«lary 

D«f MtM  Sdwic*  Board  Taak  Foroo  on 
Tochnologteol  and  OpwMonil 


action:  Notice  of  Advisory  Committee 
Meetings. 


r.  The  Defense  Science  Board 
Task  Force  on  Technological  and 
Operational  Surprise  in  the  U.S.-Soviet 
Military  Competition  will  meet  in  closed 
session  on  March  2-3, 1989  at  the  DIAC 
Building.  Boiling  AFB,  Washington.  DC 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  diey  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  evaluate  the  potential  for 
technological  and  operational  surprise 
in  the  U.S.-Soviet  military  competition. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  92-463,  as  amended  (5  U.S.C. 
App.  n  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
February  7, 1960. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Regitter  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  89-0297  Filed  2-10-89: 8:45  am] 
I  COOK  tSie-SVH 


DvfanM  SdMioa  Bowd  Task  Forea  on 
ounoyic  rorca  wooafTOiaDon 


ACnoN:  Change  in  Date  of  Advisory 
Committee  Meeting  Notice. 


:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Strategic 
Force  Modernization  Program  scheduled 
for  March  2-3, 1968  as  published  in  the 
Fedanal  Registar  (Vol.  53,  No.  248,  Page 
52213,  Tuesday.  December  27, 1988.  FR 
Doc.  88-29859)  will  be  held  on  March 
28-29, 1988. 

February  7, 1908. 
Linda  M.  By  bub. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  89-3296  FUed  2-1&-89;  8:45  am] 

MUJNOCOOe  ]t1»-01-« 


Spadal  Oparatlona  PoHcy  Advlaory 
Ofoup.  Cloaad  yaaMwg 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on 
17  February  1889  in  the  Pentagon. 


Arlington,  Virginia  to  discuss  sensitive, 
classified  topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  developments  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordtmce  with  section  10(d)  of 
PJ.  92-463,  the  "Federal  Advisory 
Committee  Act."  and  section  552b(c)(l) 
of  Title  5,  United  States  Code,  this 
meeting  will  be  closed  to  the  public. 
Unda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Department  of  Defense. 
February  7. 1989. 
[FR  Doc.  89-3296  Filed  2-10-68;  ac45  am] 


Cofiw  of  EnglnMra,  Dapailniant  of 
tha  Amy 

Intant  To  Prapara  a  Draft 
Envlronnwntai  Impact  Statamant 
(DEIS)  for  ttw  Loa  Angaias  County 
Dralnaga  Araa  (LACDA)  Ravlaw  Study, 
Los  Aitgaiaa  County,  CA 

AOENCV:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  intent 

SUMMANr  This  study  is  designed  to 
develop  a  system-wride  approach  to 
identifying  means  for  improving  the 
capabilities  of  the  Los  Angeles  County 
Drainage  Area  flood  control  system. 
During  the  40  years  since  its 
construction,  the  ability  of  the  system  to 
provide  a  very  high  level  of  protection 
has  diminished.  Tliis  has  resulted  from 
an  increase  in  surface  runoff,  loss  of 
groundwater  percolation  aiul  associated 
increases  in  contributory  flow  from 
additional  storm  drains. 

POn  fURTHBI  aN'ORMATION  COMT  ACT 

Questions  about  the  proposed  action 
and  Draft  Environmental  Impact 
Statement  can  be  answered  by  Ronald 
F.  Lockmann.  CESPUPD-RN.  P.O.  Box 
2711,  Los  Angeles,  California  90063- 
232S,  (213)  894-6414. 
SUPPLUKNTAIIV  aiPOMIATION: 

1.  Proposed  Action 

The  tentatively  selected  plan  for  flood 
control  in  the  Los  Angeles  County 
Drainage  Area  system,  Los  Angeles 
County,  California,  consists  of  the 
following:  Levee  armoring  and  raising 
channel  walls  along  the  Rio  Hondo,  ^e 
Los  Angeles  River  (LAR)  from  Atlantic 
Boulevard  to  the  Ocean;  and  Compton 
Creek;  armoring  the  backside  (outside) 
of  the  LAR  from  Atlantic  Blvd.  to  Pacific 
Oceaa  Rio  Hondo  (entire)  and  Compton 
Creek  from  Willowbrook  to  the  LAR 
would  avoid  catastrophic  failure  of  the 


levees  if  they  are  overtopped.  Hie  linear 
distance  of  the  armoring  would  be  about 
28  miles.  Accessibility  to  the  channel 
would  not  be  Impacted.  Raising  the 
chaimel  walls  would  also  include 
channel  conversion  to  trapezoidal  where 
necessary  and  extension  of  bridge  piers  > 
where  possible,  environmental 
enhancement,  habitat  improvement  or 
mitigation  will  not  be  induded  in  this 
plan. 

2.  Alternatives 

Altemativea  considered  during  the 
planning  process  include  2  plans  with 
detention  or  spreading  ground 
possibilities  (that  of  deepening  Tujunga 
and  Pacoima  kneading  grounds;  that  of 
using  Santa  Fe  gravel  pit  as  a  detention 
basin). 

3.  Scoping  Process 

A  scoping  meeting  will  be  held  to 
obtain  conununity  input  to  assure  that 
all  concerns  are  identified  and 
addressed  in  the  EIS/EIR.  A  separate 
public  scoping  notice  will  be  sent  to  the 
public  to  identify  time  and  location  of 
the  meeting  and  to  solicit  public 
comment  The  specific  date,  time  and 
meeting  location  will  be  published  in 
local  newspapers.  The  Corps  has 
initiated  coordination  efforts  with 
appropriate  federal,  state  and  local 
agencies  to  resolve  potential  problems 
relating  to  involved  biological  resources 
communities. 

4.  Future  Public  Meetings 

A  public  meeting  will  be  scheduled  to 
discuss  and  obtain  public  comment 

5.  Publication  of  DEIS 

The  Draft  Environmental  Impact 
Statement  is  expected  to  be  available  to 
concerned  agencies  and  the  interested 
public  for  review  and  conunent  in  mid- 
1989. 

Date:  January  19, 1989. 
Tadahiko  Ono, 

Colonel,  Corps  of  Engineers.  District 
Engin^r. 
[FR  Doc  86-3243  Filed  2-10-89:  8:45  am] 

MLUNQ  COOC  irW-KT-ll 


Offica  of  Ttia  Sacratary 

Par  Diam,  Traval  And  Transportation 
ANowanca  Committaa 

agency:  Department  of  Defense. 

action:  Publication  of  changes  in  per 
diem  rates. 

SUMMAIIV:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
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Bulletin  Number  146.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  148  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

CPFCCnvi  date:  Febraury  1. 1988. 
auaW  BMffNTAilY  mvonmation:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Per  Diem 
Bulletins  by  mail  was  discontinued 
effective  June  1, 1979.  Per  Diem  Bulletins 
published  periodically  in  the  FsdersI 
Register  now  constitute  the  only 
notification  of  change  in  per  diem  rates 
to  agencies  and  establishments  outside 
the  Department  of  Defense. 
The  text  of  the  Bulletin  follows: 

CIVILIAN  PERSONNEL  PES  DIEM 
BULLETIN  NUMBER  146 

TO  THE  HEADS  OP  THE  EXECUTIVE 
DEPARTMENTS  AND  ESTAEUSHMENTS 

SUBJECT:  MAXIMUM  PER  DSM  RATES 
FOR  OFFICIAL  TRAVEL  IN  ALASKA. 
HAWAH  THE  COMMONWEALTHS  OF 
PUERTO  RICO  AND  THE  NORTHERN 
MARIANA  ISLANDS  AND  POSSESSIONS 
Cff  Tig  UNITBD  STATES  BY  FEDERAL 
GOVERNMENT  CIVIUAN  EMPLOYEES 

1.  This  bulletin  is  issued  in  accordance 
widi  Executive  Order  12861,  dated  Joly  1, 
1968,  wfaich  delegates  to  ttia  8«mtaiy  of 
Defense  the  aatiHTity  of  dw  Preafaleat  in  5 
U.&  Code  5702(a)  to  set  maximom  per  diem 
rates  and  actual  axpcnse  reimbursement 
ceilings  for  Federal  civilian  personnel 
traveling  on  official  business  in  Alaska, 
Hawaii,  the  Commonwealtlis  of  Puerto  Rico 
and  the  Northern  Mariana  Islands,  and 
posessions  of  the  United  States.  Wlien 
appropriate  and  in  accordance  with 
regulations  issued  by  competent  authority, 
lesser  rates  and  ceilings  may  be  prescribed. 

2.  The  maximum  per  diem  rates  sliown  in 
the  following  table  are  continued  from  the 
preceding  Bulletin  Nmnber  145  except  for  the 
cases  identified  by  asteri^  wfaidi  rates  are 
effective  on  the  date  of  8ds  Bulletin  unless 
otherwise  indicated. 

3.  Each  Department  or  establishment 
sub)ect  to  these  rates  shall  take  appropriate 
action  to  disseminate  the  contents  of  this 
Bulletin  to  the  appropriate  headquarters  and 
field  agencies  affected  thereby. 

4.  The  maximum  per  diem  rates  referred  to 
in  this  Bulletin  are: 
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L.M.  Bymm, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

February  7. 1989. 
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DopflrtRWfit  Of  tiM  Amy 

Army  Scimco  Bo«d;  ClOMd  MMting 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB] 
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Date  of  Meeting:  6-7  March  1960 
Time  of  Meeting:  0600-1600  hour*.  6 
March;  0630-1500  hours,  7  March 
Place:  Adelphi.  Maryland 
Agenda:  The  Army  Science  Board 
panel  for  the  Effectivenesa  Review  of 
the  Harry  Diamond  Laboratories  will 
visit  the  lab  for  the  purpose  of  gadiering 
data  for  the  conduct  of  the  effiectiveness 
review  of  that  facility.  Briefings  will  be 
presented  by  each  laboratory  covering 
its  work  program.  The  meeting  is  closed 
to  the  public  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  further  information  at  (202) 
665-3039  or  685-7046. 


Sally  A.  Wi 

AdministrativB  Officer,  Army  Science  Board. 

[FR  Doc  80-3304  Hied  2-10-88;  8:45  am] 


DEPARTMENT  OF  EDUCATION 


ActlMlUea  Oidi  OMD  Hewlaw 


;  Department  of  Education. 
action:  Notice  of  availability  of  data 
acquisition  activities  approved  prior  to 
February  IS.  1969. 


:  The  Secretary  publishes  this 
notice  to  advise  interested  persons  that 
they  may  obtain  information  regarding  a 
list  of  approved  education-related  data 
acquisition  activities  that  Federal 
agencies  will  use  to  collect  data  during 
sd)ool  year  1980-60.  The  list  includes  all 
data  acquisition  activities  approved 
before  February  15, 1989. 
DATK  The  listing  of  approved  data 
acquisition  activities  will  be  available 
February  IS.  I960. 


iTWN  contact: 
For  information  about  the  list  or  copies 
of  the  list  contact  Mrs.  Margaret  E 
Webster.  U.S.  Department  of  Education. 
Information  Management  and 
Compliance  Division.  400  Maryland 
Avenue  SW..  Room  5624,  ROB-3. 
Washington.  DC  20202.  Telephone:  (202) 
732-3915. 


:  Under 

section  400A  of  the  General  Education 
Provisions  Act  the  Secretary  of 
Education  is  responsible  fpr  reviewing 
and  coordinating  the  collection  of 
information  and  data  acquisition 
activities  of  Federal  agencies— 

(a)  Whenever  the  respondents  are 
primarily  educational  agencies  or 
institutions:  or 


(b)  Whenever  the  purpose  of  the 
activities  is  to  request  information  need 
for  the  management  of,  or  the 
formulation  of.  policy  related  to  Federal 
education  programs  or  research  or 
evaluation  studies  related  to  the 
implemented  of  Federal  education 
programs. 

Under  section  400A  the  Secretary  also 
informs  the  public  of  data  acquisition 
activities  that  were  approved  by 
February  15. 1989.  These  data 
acquisition  activities  are  considered 
information  collection  requests  under 
the  Pafterwork  Reduction  Act  of  1960. 
Under  that  Act  and  Office  of 
Management  and  Budget  (OMB) 
implementing  regulations,  proposed 
information  collection  requests  must  be 

Sublished  in  the  Federal  Ragistar  on  or 
efore  submission  to  OMB  for  final 
approval.  Thus,  the  list  announced  by 
this  notice  includes  each  data 
acquisition  activity  for  which  the 
following  requirements  have  been  met 
prior  to  February  15, 1980:  approval  by 
the  Secretary  for  use  in  the  1060-00 
school  year,  publication  in  the  Federal 
Ragistar  as  a  proposed  information 
collection  request  and  approval  by 
OME 

Interested  persons  may  obtain  a  copy 
of  the  list  of  approved  information 
collection  requests,  or  information 
regarding  that  list  from  Mrs.  Margaret  B. 
Webster  at  the  address  and  telephone 
number  listed  at  the  beginning  of  this 
notice. 

Dated-  February  8, 1989. 
Patrick  PizMlla. 

Deputy  Undersecretary  for  Management 
(PR  Doc  8B-33S1  Filed  Z-10-89:  8:45  am] 


NOQceot  rropoeeo  iniornwuon 
Collection  nequeeta 

AOINCV:  Department  of  Education. 
ACTKM:  Notice  of  Proposed  Information 
Collection  Requests. 


:  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperworic  Reduction 

Actofioea 

OATU:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  15, 
1989. 


;  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget  726  Jackson 
Race  NW..  Room  3206.  New  Executive 


Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  E  Webster, 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FUNTWR  MPOMIATKM  CONTACT! 
Margaret  E  Webster  (202)  732-3915. 

aummBiTAiiv  infowmation:  Section 
3517  of  the  Paperworic  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  tiiat 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purposes  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OME  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested.  e.g,. 
new.  revision,  extension,  existing  or 
reinstatement  (2)  Titie:  (3)  Frequency  of 
collection;  (4)  "The  affected  public;  (5) 
Reporting  burden:  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  February  8, 1988. 
CaflosU.Rka. 

Director,  Office  of  Information  Resources 
Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  REINSTATEMENT. 

Title:  Performance  Report  for  Training 
Program  for  Special  Programs  Staff  and 
Leadership  Personnel 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden: 

Responses:  12 
Burden  Hours:  36 

Recordkeeping: 

Recordkeepera:  12 

Burden  Hours:  12 

Abstract  Non-profit  institutions 
which  have  participated  in  a  training 
program  for  Special  Programs  Staff  and 
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Leadership  Personnel  are  to  submit 
these  reports  to  the  Department  The 
Department  uses  the  information  to 
assess  the  accomplishments' of  project 
goals  and  obfectives,  and  to  aid  in 
effective  program  management 

[FR  Doc  89-3348  Fded  2-10-8B:  8:45  am] 


[CFDANej64i)73C] 

Invitation  for  AppMcationi  for  New 
State  FaoMtator  Awarde  for  the  Virgin 
latanda,  Guam,  Amafican  Samoa,  ttte 
NortiMm  Mariana  Islanda  and  Patau 
Under  tiM  Nationai  Diffusion  Networlc 
Program  for  Fiscal  Year  1968 

ACTWN:  Extension  of  Deadline  Date  for 
Transmittal  of  Applications. 

On  December  5, 1988,  the  Secretary 
published  in  the  Federal  Register  (53  FR 
49068)  a  notice  inviting  applications  for 
new  State  Facibtator  awards  for  the 
Virgin  Islands,  Guam.  American  Samoa, 
the  Northern  Mariana  Islands  and  PalaiL 
Detailed  information  was  included  in 
that  notice. 

The  purpose  of  tiiis  notice  is  to  extend 
the  closing  date  for  transmittal  of 
applications  so  that  potential  applicants 
may  have  additional  time  to  complete 
their  appHcations. 

The  Siecretary  extends  the  deadline 
date  for  transmittal  of  applications  from 
February  3. 1909  to  March  15. 1989. 

For  Applications  or  Information 
Contact  Ms.  Lois  N.  Weinberg.  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW..  Room  510. 
Washington.  DC  20206-5645.  Telephone: 
(202)  357-8147. 

Program  AaAority:  20  U.S.C.  29B2. 

Dated:  Februaiy  8. 19aa 
Patricia  HfaMS. 
Assistant  Secretary. 
[FR  Doc  88-3348  Filed  2-10-88;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  to 
Award  Grant  to  Jamas  A.  Harris 

aoency:  U.S.  Department  of  Energy. 
ACnow  Notice  of  Unsolicited  Financial 
Assistance  Award. 

SUMMAIIy:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grand 
Number  DE-FG01-89CE15407  to  Dr. 
James  A.  Harris  to  develop  and  test  his 


invention,  "Extended  Range  Tankless 
Water  Heater." 

Scope:  This  Grant  will  aid  in 
providing  funding  for  a  comprehensive 
well-integrated  plan  as  fcrilows:  (1) 
Fabrication  of  the  ten  production 
prototype  tankless  heaters  incorporating 
the  new  features  of  the  design,  variable 
flame  matdied  with  variable  heat 
transfer  surface  and  microprocessor 
control  system;  (2)  operational  testing  to 
evaluate,  modify  and  finalize  the  design 
will  be  performed  on  an  engineering 
prototype  prior  to  the  production 
prototj^e  design;  and  (3)  certification  by 
the  American  Gas  Association  (AGA) 
which  will  permit  sales  and 
manufacturing  to  begin. 

The  purpose  of  this  project  vnll  be  the 
operation  of  prototypes  of  an  Extended 
Range  Tankless  Water  Heater,  a  new 
design  that  will  provide  hot  water  over  a 
wide  range  of  flow  rates  without  the 
need  for  a  storage  tank.  The  anticipated 
objective  is  to  eliminate  the  storage  tank 
which  reduces  hot  water  heating  energy 
requirements,  for  an  average  family  of 
four,  by  an  estimated  19  percent 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 
award  is  being  limited  to  Dr.  James  A. 
Harris.  A  Registered  Professional 
Engineer  and  Assistant  ProfesscH'  of 
Mechanical  Engineering  at  Wichita 
State  University.  Dr.  Harris  is  the 
inventor  of  the  Extended  Range 
Tankless  Water  Heater  and  he  has 
applied  for  a  patent  on  the  design.  Dr. 
Harris  has  made  arrangements  for 
laboratory  space,  fabrication,  testing 
services,  and  computer  availability  for 
microprocessor  software  development 
It  has  been  determined  that  this  project 
has  high  technical  merit  representing  an 
innovative  and  novel  idea  which  has  a 
strong  possibility  of  allowing  for  future 
reductions  in  the  nations  energy 
consumption. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 
Procurement  Operations,  Attn:  Lisa 
Tillman,  MA-453Z  100  Independeitce 
Avenue  SW..  Washington.  DC  20585. 
Scott  SheOwtd. 

Acting  Director  Contract  Operations  Division 
"B",  Office  of  Procurement  Operations. 
[FR  Doc.  89-3358  Filed  2-10-89;  8:45  am] 
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Finandai  Assistance  Award;  Intent  To 
Award  Grant  to  MassadMisetU 
Institute  of  Tedmoiogy  (MIT) 

AGENCY:  U.E  Department  of  Energy. 


ACTION:  Acceptance  of  an  unsolicited 
application  for  grant  award. 

SUMMARV:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
000.14.  it  intends  to  award  a  grant  based 
on  an  tuisolicited  application  submitted 
by  the  Massachusetts  Institute  of 
Technology.  The  application  is  enUtIed_ 
"Kinetics  of  Sufation  of  Calcium 
Oxides". 

Scope:  The  research  activity 
addressed  is  this  effort  proposes  to 
improve  underetanding  of  the  role  of 
limestones  in  reducing  the  emission  of 
sulfur  and  sulfur  oxide  from  pulverized 
coal  combustion.  The  results  will  assist 
in  identifying  characteristics  and 
limestone  properties  that  are  important 
and  necessary  for  effective  use  as  the 
sulfur  capture  additive  in  coal 
combustion. 

In  the  past  there  have  been  many 
limitations  to  the  work  which  was 
carried  out  on  the  reaction  of  SOt  with 
lime.  Most  notable  of  these  has  been  an 
inability  to  separate  the  competing 
effects  of  intrinsic  diemical  reactivity  of 
the  stone  frtnn  diffusive  transport 
effects.  The  subject  proposal  attadcs  this 
issue  directly,  and  is  therefore 
considered  unique.  In  addition,  the 
proposal  addresses  the  transition  of  an 
initially  amorphus  product  layer  to  a 
crystallized  form  having  a  greatiy 
reduced  ionic  diffusions  coefficient.  The 
use  of  electrodynamic  balance  for  TGA 
studies  of  reacting  particles  is  also  a 
highly  unique  feature  of  this  worlL 

The  results  of  this  effort  should 
encourage  that  section  of  the  public 
which  is  involved  in  the  use  of  coal  to 
generate  power  without  deleteriously 
impacting  the  environment  The  term  of 
the  grant  will  be  for  an  18  month  period 
at  an  estimated  value  of  $100,000.00. 

FOR  FURTHER  MFORMATION  CONTACT 

U.S.  Department  of  Energy.  Pittsburgh 

Energy  Technology  Center.  Acquisition 

and  Assistance  Division.  P.O.  Box  1094a 

MS  921-165.  PitUburgh.  PA  15236,  Attii: 

Cyntiiia  Y.  Mitchell  Telephone  (412) 

892-4862. 

Gresory ).  Kswalkiii. 

Acting  Director,  Acquisition  and  Assistance 

Division,  Pittsburgh  Energy  Technology 

Center. 

[FR  Doc.  89-3353  Filed  2-10-88:  8:45  am) 
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action:  Intent  to  negotiate  a  grant- 
National  Geothermal  Association. 


f:  The  proposed  assistance  is  to 
conduct  Reverse  Trade  Missions  to 
Acquaint  International  Representatives 
with  1)  Small  U.S.  Geothermal  Drilling 
and  Completion  Technology,  and  2) 
Small  U.a  Geothermal  Power  Plant 
Technology.  The  awarding  Office  (ID), 
intends  to  negotiate  a  grant  on  a 
noncompetitive  basis  with  the  National 
Geothermal  Association  (NGA}-^.0. 
Box  135a  Davis,  CA  9Sei7. 

The  support  of  the  National 
Geothermal  Association  in  these  tasks 
will  promote  international  sales  of  U.S. 
geothermal  goods  and  services,  continue 
to  keep  the  U.S.  as  the  focal  point  for  the 
export  of  U.8.  goods  and  services  to  the 
international  market,  and  help 
strengthen  the  U.S.  leadership  in 
geothermal  development  The  proposed 
support  will  meet  the  requirements  of 
the  1963  Renewable  Energy  Industry 
Development  Act  The  tasks  to  be 
accomplished  are  1)  developing  a  list  of 
international  attendees  and  selecting  of 
appropriate  attendees,  2)  arranging 
transportation,  tours  and 
accommodations,  3)  meeting  with 
industry  representatives  and  developing 
programs  of  two  meeting  days,  two  days 
of  field  tours,  and  a  wrap-up  day  for 
each  of  the  two  trade  missions,  4) 
conducting  the  trade  mission,  and  5) 
issuing  a  report  about  each  of  the  trade 
missions.  The  anticipated  amount  of 
DOE  support  is  $4a819.0a  NGA  is 
obtaining  support  from  other  parties 
also  to  fund  the  total  anticipated  project 
cost  of  $73319. 

A  determination  of  Noncompetitive 
Financial  Assistance  (DNCFA)  has  been 
approved  in  accordance  with  DOE 
financial  Assistance  Rules  10  CFR  Part 
eoo.7(b)(2)(i)(B)  and  (D):  (B)  the 
activity(ies)  is  (are)  being  or  would  be 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties;  however,  DOE 
support  of  the  activity  would  enhance 
the  public  benefits  to  be  derived  and 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity(ies):  (D)  the  applicant 
has  exclusive  domestic  capabUity  to 
perform  the  activity  successfully  based 
upon  unique  equipment  proprietary 
data,  technical  expertise,  or  other  such 
unique  qualifications. 

Public  response  may  be  addressed  to 
the  contract  specialist  stated  below. 

PM  niRTMm  MrOMMATMN  CONTACT: 
U.S.  Department  of  Energy,  Idaho 
Operations  Office.  78S  DOE  Place,  Idaho 


Falls.  Idaho  B3402.  T.  Wade  Hillebrant 

(206)  526-0647. 

U  Braot  CUik. 

Dincior,  Controcta  Management  Diviaion. 

(FR  Doc  80-3357  Filed  ^■10-8B;  8:48  un] 


Inleiil  To  Awofd  QrenI  to  the  WeMktQ 
ConeuKwitSi  Inc. 


r.  U.S.  Department  of  Energy. 

action:  Notice  of  Unsolicited  Financial 
Assistance  Award. 


r.  The  Department  of  Energy 
announces  that  pursuant  to  10  CFK 
60ai4.  it  is  makLog  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FG01-a9CEl5412  to 
Welding  Consultants,  Inc.  (WCI)  to 
assist  in  the  development  of  "the  Meta- 
Lax  Method  of  Stress  Reduction  in 
Welds." 

Scope:  This  Qrant  wiU  aid  in 
providing  funding  for  a  comprehensive 
well-integrated  plan  to  compare  the 
effectiveness  of  the  Meta-Lax  method  of 
treating  welds  as  compared  with  the 
standard  method  of  heat  treating.  To 
accomplish  this,  a  suitable  laboratory 
set  up  will  subject  these  metals  to  the 
usual  welding  techniques,  using  botih  the 
Meta-Lax  and  heat-treating  methods  of 
stress  relief.  Each  weld  wiU  be  subjected 
to  a  series  of  tests  to  discover 
differences  in  the  weld  or  its 
metallography. 

The  purpose  of  this  project  is  to  show 
that  the  Meta-Lax  process  has  the  same 
ability  as  heat  treating  to  relieve 
stresses  in  welds  in  various  metals. 
"The  anticipated  objective  is  to  prove  by 
laboratory  tests  that  the  Meta-Lax 
process  is  at  least  the  equal  of  heat 
treating  processes  «vith  the  resulting 
savings  of  approximately  65%  of  the 
energy  now  bieing  expended" 

Eligibility:  Based  on  receipt  of  an 
unsolicited  applicatioa  eligibility  of  this 
award  is  being  limited  to  WO.  "a  highly 
qualified  organization  with  extensive 
facilities  for  conducting  the  woric 
proposed  by  its  engineer  and  the 
inventor."  The  inventor,  Mr.  August 
HebeL  a  graduate  engineer,  holds  the 
patents  on  this  technology.  Mr.  Hebel  is 
President  of  a  small  highly  specialized 
machine  shop,  operated  under  the  name 
of  Bonal  Technologies,  Inc.  WCI  plans  to 
solicit  the  assistance  of  Mr.  Hebel  for 
his  expertise  in  applying  the  Meta-Lax 
method  and  for  the  use  of  his  company's 
equipment  It  has  been  determined  that 
this  project  has  high  technical  merit 
representing  an  innovative  and  novel 
idea  which  has  a  strong  possibility  of 


allowing  for  future  reductions  in  the 
nations  energy  consumption. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 

PON  FIMTIMN  MTOMIATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 
Procurement  Operations,  Attn:  Lisa 
Tillman.  MA-453.2. 1000  Independence 
Avenue,  8W.,  Washington,  DC  20565. 

SoottSheffldd. 

Acting  Director,  Contract  Operationa  Diviaion 
"A  "  Office  of  Procurement  Operationa. 
[FR  Doc.  a»-396e  Filed  2-10-89;  8:45  am] 


Economic  Reguletory  Admlnletratlon 

iTopoeea  woneem  oroer  wim  itr 
Sefvlce  DrflHnQ  Co. 

AQOiCV:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  proposed  consent 
order  and  opportunity  for  public 
comment 


I  The  Economic  Regulatory 
Administration  (ERA)  aimounces  a 
proposed  Consent  Older  between  the 
Department  of  Energy  (DOE)  and  Tri- 
Service  Drilling  Co.  and  M.  A.  Hanna 
Company,  successor  by  merger  of  Tri- 
Service  Drilling  Co.  as  of  December  31. 
1967  (herein  collectively  Tri-Service). 
Hie  agreement  proposes  to  resolve 
matters  relating  to  Tri-Service's 
compliance  witii  the  federal  petroleum 
price  regulations  for  the  period 
September  1. 1973  throu^  December  31, 
1976.  If  this  Consent  Order  is  made  final 
M.  A.  Hanna  Company  shall  pay  to  the 
DOE  a  total  of  $862,500  within  thirty 
days  of  the  effective  date  of  the  Consent 
Older.  DOE's  Office  of  Hearings  and 
Appeals  (OHA)  will  be  petitioned  to 
implement  Special  Refund  Procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V, 
in  which  proceedings  any  persons  who 
claim  to  have  suffered  injury  from  Tri- 
Service's  alleged  overcharges  would 
have  the  opportunity  to  submit  claims 
for  payment 

Pursuant  to  10  CFR  205.199J,  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  publication  of  this 
Notice.  ERA  will  consider  all  comments 
received  from  the  public  in  determining 
whether  to  accept  the  setUement  and 
issue  a  final  Order,  renegotiate  the 
agreement  and  issue  a  modified 
agreement  as  a  final  Order,  or  reject  the 
settiement  DOE's  final  decision  will  be 
published  in  the  Federal  Ragistar,  along 
with  an  analysis  of  and  response  to  the 
significant  written  comments,  as  well  as 
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any  other  considerations  that  were 
relevant  to  the  final  decision. 
PON  RNmmi  mroRMATiON  contact: 
Dorothy  Hamid.  Economic  Regulatory 
Administration,  Department  of  Energy, 
RG-32.  Room  3H-017. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  Copies  of  the 
proposed  Consent  Order  may  be 
obtained  free  of  charge  by  writing  or  by 
calling  tills  office  at  (202)  586-1699. 
SUWLnmiTAIIV  INFOfMIATlON:  Tri- 
Service  was  a  "producer"  as  defined  in 
the  federal  petroleum  price  regulations. 
During  the  period  covered  by  this 
proposed  Order  (September  1, 1973 
Uirough  December  31, 1976),  Tri-Service 
engaged  in  the  production  and  sale  of 
crude  oil. 

ERA  conducted  an  audit  of  Tri- 
Service's  compliance  for  the  period 
beginning  in  September  1973  through 
December  1976.  During  this  audit,  ERA 
identified  certain  pricing  in  sales  of 
-crude  oil  in  which  it  believed  that  Tri- 
Service  had  faUed  to  comply  with 
applicable  regulatory  requirements. 

On  September  3, 1985,  ERA  issued  to 
Tri-Service  an  Amended  Proposed 
Remedial  Order  (AmO)  which  alleged 
that  during  the  period  November  16, 
1973  Uirough  December  31, 1976  (the 
audit  period),  Tri-Service  violated  the 
price  regulations  applicable  to  firat  sales 
of  domestic  crude  oil  set  forth  at  10  CFR 
212.73  and  212.74. 

On  November  21. 1968,  die  Office  of 
Hearings  cmd  Appeals  (OHA)  issued  a 
decision  which,  with  a  modification  to 
the  APRO's  remedial  disposition 
provision,  adopted  the  APRO  as  a 
remedial  order.  Tri-Service  Drilling 
Company,  18  DOE  \  83,003  (1988).  In  tiiat 
decision,  OHA  ordered  Tri-Service  to 
refund  overcharges  of  approximately 
$395,000,  plus  interest  currentiy 
amounting  to  approximately  $980.00a 
Tri-Service  filed  a  notice  of  appeal  with 
OHA  on  December  21, 1988,  indicating 
its  intention  to  contest  the  remedial 
order  before  the  Federal  Energy 
Regulatory  Commission. 

ERA  has  preliminarily  agreed  to  the 
settiement  amount  after  assessing  the 
litigation  risks  associated  with  the 
asserted  legal  and  factual  issues 
underlying  the  audit  and  appropriate 
settiement  compromises  related  to  those 
issues.  In  evaluating  the  total  settlement 
amount  for  Tri-Service's  alleged 
regulatory  violations,  ERA  took  into 
consideration,  in  addition  to  the 
analysis  of  litigation  risks,  such  factors 
as  the  number  and  complexity  of  the 
legal  and  factual  issues,  and  the  time 
and  expense  required  for  the 
government  to  litigate  every  issue  fully 
in  order  to  obtain  any  recovery.  ERA 


concludes  that  the  resolution  of  these 
matters  for  $862,500  is  an  appropriate 
settlement  and  in  the  public  interest 

Under  the  terms  of  the  proposed 
Consent  Order,  M.  A.  Hanna  Company, 
successor  by  merger  of  Tri-Service 
Drilling  Co.  as  of  December  31, 1987,  will 
pay  to  DOE  $862,500  widiin  tiiirty  (30) 
days  of  the  effective  date  of  the  Consent 
Order.  U  the  Consent  Order  is  made 
final,  ERA  will  petition  OHA  to 
implement  Special  Refund  Procedures 
imder  the  provisions  of  Subpart  V  of  the 
regulations.  In  the  proceeding,  OHA  will 
develop  procedures  for  the  receipt  and 
evaluation  of  applications  for  refund  in 
order  to  distribute  the  settiement  monies 
in  accordance  with  DOE's  Modified 
Statement  of  Restitutionary  Policy  as  set 
forth  at  51  FR  27899  (August  4, 1986).  To 
ensure  that  OHA  has  sufficient 
information  to  evaluate  the  claims,  the 
proposed  Consent  Order  requires  that 
Tri-Service  provide  customer 
identification  and  purchase  volume 
information  to  OHA  upon  request 

Submisskm  of  Written  Comments 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusion  of 
the  pubUc  review  process,  of  which  this 
Notice  is  a  part 

Interested  parties  are  invited  to 
submit  written  comments  concerning 
this  proposed  Consent  Order  to:  Tri- 
Service  Consent  Order  Comments,  RG- 
30,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  provisions  of  10  CFR  205.9(f|. 

All  comments  received  by  the  thirtieth 
day  following  publication  of  this  Notice 
in  the  Federal  Register  will  be 
considered  before  determining  whether 
to  adopt  the  proposed  Consent  Order  as 
a  final  Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantiy  alter  its  terms  or  impact 
will  be  published  for  additional 
comment  If,  after  considering  the 
comments  it  has  received,  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Older,  the 
proposed  Order  will  be  made  final  and 
effective  by  pubhcation  of  a  Notice  in 
the  Federal  Register. 

Issued  in  Washington.  DC.  on  February  6, 
1989. 
Mlhon  C  Loranz, 

Chief  Counsel  for  Enforcement  Litigation. 
Economic  Regulatory  Administration. 
[FR  Doc.  89-^356  Filed  2-10-89;  8:45  am] 
siujNa  cooc  Mce-ot-« 


[ERA  Docfcat  No.  W-01-NG1 

Tenngaeoo  Corp.;  AppNceUon  to 
Export  Netural  Gee  to  Cenede  end 

Meiko 

AOCNCY:  Economic  Regulatory 

Administration,  DOE. 

action:  Notice  of  apphcation  for 

blanket  authorization  to  export  natural 

gas. 


:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  January  18, 1989,  of  an  apphcation 
filed  by  Tenngasco  Corporation 
(Tenngasco).  requesting  blanket 
authorization  to  export  a  total  of  up  to 
100  Bcf  of  natural  gas  from  the  United 
States  to  Canada  and  Mexico  for  short- 
term  and  spot  mari(et  sales  over  a  two- 
year  period  beginning  on  the  date  of  first 
deUvery. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
request  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  March  15, 1989. 
rem  FURTHBI  INrOWMATION  CONTACT 

Frank  Duchaine,  Natural  Gas  Division. 
Economic  Regulatory  Administration. 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  3H-0e7, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8233. 
Diane  Stubbs.  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel. 

U.S.  Department  of  Energy.  Forrestal 

Building,  Room  6E-042, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  MRMMATION: 
Tenngasco  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state 
of  Delaware.  Tenngasco  proposes  to 
export  U.S.  gas,  either  on  its  own  behalf 
or  on  behalf  of  others,  for  short-term  and 
spot  market  sales  to  Canadian  and 
Mexican  purchasers,  including 
commercial  and  industrial  end  users, 
distribution  companies,  and  pipelines. 
Applicant  may  also  secure 
transportation  arrangements  for  the  gas 
on  behalf  of  others. 

The  terms  of  each  arrangement  would 
be  negotiated  in  response  to  prevailing 
U.S.-Canadian-Mexican  gas  market 
conditions.  Tenngasco  intends  to  use 
existing  transmission  systems  and  thus 
would  not  require  the  construction  of 
new  facilities  in  order  to  export  the 
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natural  gas.  Tenngasoo  aUo  intends  to 
comply  with  the  ERA'*  quarteriy 
reporting  requirements. 

The  decision  on  whether  this  export  of 
natural  gas  is  in  the  public  interest  will 
be  based  upon  the  domestic  need  for  the 
gas  and  other  matters  deemed  to  be 
appropriate.  Tenngasco  submits  that  its 
proposed  natural  gas  exports  raise  no 
issue  of  domestic  need  and  are  therefore 
fully  consistent  with  the  public  interest 
as  required  by  section  3  of  the  Natural 
Gas  Act  The  applicant  further  asserts 
that  this  proposed  export  is  also 
consistent  with  DOE'S  international  gas 
trade  policy.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  the 
approval  of  this  export  may  permit  the 
export  of  the  gas  at  any  international 
border  point  where  existing 
transmission  facilities  are  located. 

On  August  9, 1988,  the  DOB  published 
in  die  Federal  Register  (53  FR  29934)  a 
notice  of  proposed  amendments  to  its 
guidelines  for  compliance  with  the 
National  Environmental  PoUcy  Act  of 
1909  (NEPA).  42  U.S.C  4321  et  seq., 
effective  on  an  interim  basis  upon 
publication.  In  that  notice,  the  DOE 
proposes  to  amend  the  agency's  NEPA 
guidelines  to  add  to  its  list  of  categorical 
exclusions  the  approval  or  disapproval 
of  an  import-export  authorization  for 
natural  gas  in  cases  not  involving  new 
construction.  Application  of  the 
categorical  exchuion  in  any  particular 
case  raises  a  rebuttable  presumption 
that  the  ERA's  action  is  not  a  major 
Federal  action  under  NEPA  Unless  the 
ERA  receives  comments  indicating  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

PubUc  Coaunoot  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  of  any  decision 
on  the  applicant  must  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  aldiough 
protests  and  comments  received  from 


persoiu  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  qiedfied  by  the 
regulations  in  10  CFR  Part  59a 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comment 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
Room  3F-066,  RG-23.  Forrestal  Building. 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  5a6-«478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.s.t,  March  15, 1980. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  i>rocedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  questions  of  fact 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

In  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.318. 

A  copy  of  Tenngasco's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
3F-056  at  the  above  address.  The  docket 


room  is  open  between  the  hours  of  S.'OO 
a  jn.  and  4:30  p  jn..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC,  Februaiy  3. 
1900. 
Constinre  L.  Buckley. 

Acting  Director,  Office  of  Fuel  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc.  80-3356  FUed  3-10-88;  8:45  am] 


(Doetat  Na  ERA  CAE  W-OS;  CerWicaHon 
MoMca   311 

FNIno  a  CoftHlcatlon  of  CompHanc^ 
Cotf  CapabMly  of  Nmv  Electric 


AQINCV:  Economic  Regulatory 
Administration,  DC^ 

action:  Notice  of  filing. 


;  Title  n  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C  8301  etseq),  provides  that  no  new 
electric  powerplant  may  be  constructed 
or  operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (section  201(a),  42  U.S.C. 
8311  (a),  Supp.  V.  1987).  In  order  to  meet 
the  requirement  of  coal  capability,  the 
owner  or  operator  of  any  new  electric 
powerplant  to  be  operated  as  a  base 
load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  to  base  load  powerplant 
that  sudi  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  widi  the  Secretary.  The 
Secretary  is  required  to  pubUsh  in  the 
Federal  Registw  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  a  proposed  new 
electric  base  load  powerplant  has  filed  a 
self  certification  in  accordance  with 
section  201(d). 

Further  information  is  provided  in  the 
SUPPLEMENTARY  INFORMATION 
section  below. 

•UPnBKNTAIIY  mfomiation: 

The  following  company  has  filed  a 
self  certification: 


Name 


Coaam  POMcr  ProducSon  Ca.  Fulton  Coganaration  Aatodates.  Fairlax.  VA- 


02-01 -«8 


Typ«o» 


Combbwd 
Cyds 
Cogan. 


capacity 


47 


Location 


FuNoaNY. 
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Amendments  to  the  FUA  on  May  21, 
1987.  (Piib.  L  100^42)  altered  the  general 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self  certification  procedure. 

Issued  in  Washington.  DC  on  February  3, 
1980. 
Cwietanca  L.  Buckley. 

Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 

[FR  Doc  ae-33S4  Filed  Z-10-80;  8:45  am] 


Federal  Energy  Regulatory 


(Docket  No*.  ER8»-1M-000  et  aL) 

Tampa  Electric  Ca  at  aL;  Electric  Rate, 
Smal  Potrver  Production,  and 
Interlocking  Directorate  FIBnge 

February  7, 1989. 

Take  notice  that  the  following  fillings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Company . 

[Docket  No.  ER89-199-000] 

Take  notice  that  on  January  27, 1989, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter  of 
Commitment  providing  for  the  sale  by 
Tampa  Electric  to  the  City  of  Lakeland, 
Florida  (Lakeland)  of  coal-fired  energy, 
on  cm  as-available  basis.  Tampa  Electric 
states  that  the  Letter  of  Commitment  is 
submitted  as  a  supplement  to  Service 
Schedule )  (negotiated  interchange 
service)  imder  the  existing  agreement 
for  interchange  service  between  Tampa 
Electric  and  Lakeland,  designated  as 
Tampa  Electric's  Rate  Schedule  FERC 
No.  21. 

Tampa  Electric  proposes  in  effective 
date  of  January  17, 1989,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Lakeland  and  the  Florida  Public 
Service  Commission. 

Comment  date:  February  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

2.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER89-197-0001 

Take  notice  that  on  January  27, 1989, 
Northern  Indiana  Public  Service 
Comapny  (Northern  Indiana)  tendered 
for  filing  an  initial  rate  schedule,  a 
service  schedule  and  an  amendment  to 
an  interconnection  agreement  with  the 
Wabash  Valley  Power  Association,  Inc. 
(Wdbash  Valley)  provided  fon 


Service  Schedule  K-1— Reserve 
Capacity  and  Energy  Northern  Indiana 
to  Wabash  Valley 

The  proposed  effective  date  to  the 
service  schedule  shall  be  January  1, 
1989,  if  waiver  of  the  notice 
requirements  is  granted  by  the 
Commission. 

Northern  Indiana  respectfully  requests 
waiver  of  any  Commission  requirements 
not  addressed  by  the  filling  as  it  is  being 
made  pursuant  to  a  mutual  agreement  of 
the  parties. 

Copies  of  this  filing  have  been  served 
upon  Wabash  Valley  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  February  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Power  ft  Light  Company 

Docket  No.  ER89-196-0001 

Take  notice  that  on  January  25, 1989 
Puget  Sound  Power  &  Light  Company 
(Puget  Sound)  tendered  for  filing 
Appendix  1  to  the  Residential  Purchase 
and  Sale  Agreement  between  Puget 
Sound  and  Bonneville  Power 
Administration. 

Comment  date:  February  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Appalachian  Poww  CiHnpany 

[Docket  No.  ER89-182-000] 

Take  notice  that  Appalachian  Power 
Company  (APCo),  on  January  17, 1989, 
tendered  for  filing  with  the  Commission 
a  Notice  of  Cancellation  for  Rate 
Schedule  FPC  No.  81  and  Supplement 
No.  17  diereto,  which  became  effective 
on  January  15, 1987, ,  ursuant  to  a 
Commission  Order  dated  October  30, 
198,  in  Docket  No.  ER87-106-000. 

APCo  states  that  Chesapeake  Light 
and  Water  Company  (Chesapeake),  the 
only  customer  that  was  served  by  APCo 
under  Rate  Schedule  FPC  No.  81  and 
Supplement  No.  17,  ceased  being  a 
public  utility  on  December  28, 1988,  and 
APCo  began  providing  retail  electric 
service  to  customers  tfiat  had  previously 
been  served  by  Chesapeake.  According 
to  APCo,  Chesapeake  simultaneously 
ceased  purchasing  power  at  wholesale 
fiom  APCo. 

Since  no  service  is  to  be  provided  by 
APCo  under  Schedule  FPC  No.  81  and 
Supplement  No.  17  thereto,  APCo 
requests,  that  its  Notice  of  Cancellation 
be  made  effective  at  any  time  after 
December  28, 198a 

APCo  further  states  that  copies  of  its 
filing  have  been  served  upon  the  Public 
Service  Commission  of  West  Virginia 
and  Chesapeake  Light  and  Water 
Company. 


Comment  date:  February  21. 1989.  in 
accordance  «vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Upper  Peninsula  Power  CoaqMny 

(Docket  No.  ER8e-19S-000] 

Take  notice  that  on  January  24, 1989, 
Upper  Peninsula  Power  Company 
(Upper  Peninsula)  trendered  for  filing  a 
Letter  of  Assignment  from  Wisconsin 
Electric  Power  Company  to  Edison  Sault 
Electric  Company  of  the  Contract  For 
Wholesale  Power  to  be  supplied  by 
Upper  Peninsula. 

Comment  date:  February  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Hill  Petroleum  Company 

[Dodiet  No.  QFa9-129-000] 

On  January  23. 1989,  Hill  Petroleum 
Company  (Applicant),  c/o  Ronald  W. 
Lewis,  Senior  Vice  President  P.O.  Box 
5038,  Houston,  Texas  77282-^038 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
fadhfy  will  be  located  in  Houston. 
Texas.  The  facihfy  will  consist  of  two 
combustion  turbine  generators  and  two 
heat  recovery  steam  generators 
equipped  with  duct  burners.  Thermal 
energy  recovered  bom  the  facilify  wiU 
be  used  for  industrial  processes  in  a 
petroleum  refinery  plant  The  maximum 
net  electric  power  production  capadfy 
of  the  facilify  will  be  34.240  KW.  The 
primary  source  of  energy  will  be  natural 
gas.  Construction  of  the  facility  is 
scheduled  to  begin  May  1969. 
Commercial  operation  of  the  facihfy  is 
expected  to  commence  June  199a 

Comment  date:  Thirty  days  tmm 
publication  in  the  Fedoal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Grace  Petroleom  Company 

[Docket  No.  QFB»-75-0011 

On  January  3a  1989,  Grace  Petroleum 
Company  (AppUcant)  of  P.O.  Box  536. 
Leland  Avenue  at  the  Mohawk  River. 
Utica,  New  Yoric  13503  submitted  for 
filing  an  application  for  certification  of  a 
fadlify  as  a  qualifying  cogeneration 
facilify  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  at 
the  Applicant's  address.  The  facihfy  will 
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consist  of  a  lead  and  a  standby  steam 
generator,  a  back  pressure  steam  turbine 
generator.  The  thennal  energy  recovered 
from  the  facility  will  be  used  to  heat  the 
content  of  petroleum  storage  tanks  for 
the  purposes  of  handling  and  transfer. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  2ai  MW. 
The  primary  source  of  energy  will  be  #5 
fuel  oil.  The  installation  of  the  facility  is 
expected  to  commence  on  or  before 

August  15.  igea 

Comment  date:  Thirty  days  bom 
publication  in  the  Federal  Riqiister,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  writh  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Cuhdl. 
Secretary. 

(FR  Doc.  8S-332S  Filed  Z-10-89;  a-4S  am] 
I OOM  •Tfr-et-H 


[Dodrat  No.  Ct8»-l«1-«00  et  aLl 

CtMfiamI  Gas  Marketing  Ca  et  aL; 
AppHcatlona  for  Blanket  Certificatas 
with  Pregranted  Abandonment  > 

February  8, 1989 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission]  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 

■  This  notice  doM  not  provide  for  oonaoUdation 
for  hearing  the  wveral  matter*  covered  herein. 


abandonment  authorization,  all  as  more 
fidly  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
February  24. 1989.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  pe^tion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214].  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Caihea. 
Secretary. 


OocfcaiNo. 


089-261-000. 
C»&-262-000- 
069-26^-000- 


O89-26(M)00- 


DMsMMl 


1-2B-M 
1-2»-«9 
1-26-a9 

1-31-89 


Appicant 


Otapsirai  Gas  Maifce<ing  Compwiy.  2444  Louirana.  NE^  Alburquerque,  Nmv  Mevico  87lia 

Sumana  Gat  G«>wing  ComiMny.  2444  loMrnm,  HE..  MbuqiMn^M,  Hem  Mexico,  87110. 

Gas  Conipany  a*  New  l4exico,  a  Division  al  Public  Service  Company  o<  New  Mexico.  2444  Louisiana,  NE.. 

New  Maadco  87110. 
SunnytifDok  Tranamiaaion.  tnc.  1000  Sn«h  SMei  Suila  1500.  Houtton.  Texas  77002 


AKxtquerque. 


(FR  Doc  89-32S3  Filed  2-10-80: 8:45  am) 
I  COOK  triT-at-ii 


(Dociwi  Ho.  ctae-ies-oos,  ei  all 

Tenngaaeo  Corp.  and  Tenngaeoo 
Exchange  Corp.,  et  aL  AppHcatkme  For 
Extan^onof  Blanket  UmlMd-Term 
CertiHcalaa  Wtth  Pregranted 


February  &  1968 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 


■  Thia  Botioa  doe*  not  provide  for  cmaotidation 
for  hearing  of  die  levaral  euttere  covered  herein. 


the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  previously  issuedl>y  the 
Commission  for  a  term  expirii^March 
31, 1969,  to  extend  such  authorization 
for  the  term  listed  herein,  all  as  more 
fully  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcaUons  should  on  or  before 
February  24. 1989,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20428,  a  petition  to 
intervene  or  a  protest  in  accordance 


with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  wnth  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  CasheU, 
Secretary. 


O8«-l86-006*_ 
087-547-003  «.__ 
O87-«11-002».__ 
087-883-002  «_.. 


1-27-89 
1-23-89 
1-25-89 
1-27-89 


Apptcant 


Tenngaaeo  Coiporalian  and  Tetwigaaoo  Exchange  Coiporaten,  P.O.  Box  2511.  Houstoa  T< 
Enron  Qaa  MartietinB.  Inc.  P.O.  Box  1188.  Houstoa  Texas  77251-1188 
CNQ  Tradbig  Company.  825  Liberty  Avenue.  PrttstMrgh.  Pennsyivania  15222-3199. 
Meridon  01  Tradbig  Inc.  2919  Allan  Partoray  P.O.  Box  4239.  Houston,  Texas  77210. 


7725a 


>  exianaion  tor  an  unBmilod  I 
'Appficam  raouaals  SKtonaion  tor  at  least  one  yew.  throu^  March  31. 1990.  or  aome  later  date. 

(FR  Doc  89-3286  Filed  2-10-88:  8:45  am] 
I  COM  arTr-ci-M 
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(Docket  Nee.  C88-707-000,  et  aL] 

United  Qae  Pipe  Une  Ca  et  al,;  Natural 
Qas  Cei'tlflcale  Filings 

Taken  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  line  Company 

(Docket  No.  CP89-707-000] 
February  1. 1960. 

Take  notice  that  on  January  26, 1988, 
United  Gas  Pipe  Line  Company  (United], 
P.O.  Box  1478  Houston,  Texas,  77251- 
1478.  filed  in  Docket  No.  CP89-707-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  provide  interruptible 
transportation  service  on  behalf  of 
Texaco  Gas  Marketing  (Texaco),  a 
marketer  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000,  all  as  more  fiilly  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Pursuant  to  an  interruptible  gas 
transportation  agreement  dated  May  6, 
1988,  as  amended  December  13, 1988, 
United  proposes  to  transport  natiiral  gas 
for  Texaco  from  various  existing  [wints 
of  receipt  located  along  its  system  to 
ninety-two  (92)  existing  points  of 
delivery  located  in  Louisiana  and 
Mississippi.  The  average  day  and  peak 
day  transportation  quantities  are  both 
expected  to  equal  380.500  MMBtu  and 
based  thereon,  the  annual  transportation 
voltmie  is  estimated  to  be  131,  582,500 
MMBtu.  United  advises  that  the 
transportation  service  commenced  on 
December  13, 1988,  as  reported  in 
Docket  No.  ST89-1744-000,  pursuant  to 
§  284.223(a)  of  &e  Commission's 
Regulations. 

Comment  date:  March  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Cbamplain  Pipeline  CcHnpany 

(Docket  No.  CPB»-6S4-000] 
February  1, 1989. 

Take  notice  that  on  January  17. 1989 
Champlain  Pipeline  Company 
(Champlain).  1223  Shelbume  Road,  Suite 
C-4,  South  Burlington,  Vermont  05403 
filed  in  Docket  No.  CP89-654-000  an 
application  pursuant  to  S§  153.10  and 
153.11  of  the  Commission's  Regulations 
and  Executive  Order  No.  10485,  as 
amended  by  Executive  Order  No.  12038, 
for  a  Presidential  Permit  to  authorize  the 
construction,  operation  and 
maintenance  of  facilities  at  the 
International  Border  between  the  United 


States  and  Canada  near  Highgate 
Springs,  Vermont  and  niillipsburg, 
Quebec,  for  the  importation  of  natural 
gas  from  Canada  into  the  United  States, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  wdth  the 
Commission  and  open  for  public 
inspection. 

Champlain  states  that  it  requires  such 
facilities  to  transport  natural  gas  for  its 
shippers  in  the  United  States  who  have 
entered,  or  will  enter  into,  gas  purchase 
contracts  with  suppliers  of  natural  gas 
located  in  Western  Canada.  Such 
natiu'al  gas,  Champlain  continues,  will 
be  transported  in  Canada  through  the 
system  of  TransCanada  Pipelines 
Limited  for  delivery  to  Champlain  at  the 
International  Border  near  Phillipsburg, 
Quebec  and  Highgate  Springs,  Vermont. 
Champlain  further  states  &at  its 
shippers  have,  or  will  obtain,  Economic 
Regulatory  Administration  authorization 
required  to  import  natural  gas  from 
Canada  pursuant  to  section  3  of  the 
Natural  Gas  Act. 

Concurrently  with  the  filing  of  the 
above-described  application  for  a 
Presidential  Permit  Champlain  has  filed 
with  the  Commission  an  application  for 
a  certificate  of  public  convenience  and 
necessity  pursuant  to  section  7  of  the 
Natural  Gas  Act,  (Docket  No.  CP89-646- 
000),  for  authority  to  construct  and 
operate  natural  gas  pipeline  facilities  to 
enable  Champlain  to  transport  natural 
gas  purchased  by  its  shippers  in  Canada 
and  to  deliver  to  such  shippers  in  the 
states  of  Vermont.  New  Hampshire,  and 
Massachusetts. 

Comment  date:  February  22, 1989,  in 
accordance  «vith  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Northwest  Pipeline  Corporation 

Docket  No.  CP89-73&-000] 

February  1. 1968. 

Take  notices  that  on  January  30, 1989, 
Northwest  Pipeline  Corporation, 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108  filed  in  Docket  No. 
CP89-736-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205]  for  authorization  to 
transport  natural  gas  on  behalf  of  NGC 
Energy  C<Mnpany  (NGC),  under  its 
blanket  authorization  issued  in  Docket 
No.  CP86-578-000  pursuant  to  section  7 
of  the  Nattu-al  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Northwest  would  perform  the 
proposed  interruptible  transportation 
service  for  NGC,  a  producer  of  natural 
gas,  pursuant  to  a  transportation 
agreement  dated  November  8, 1988, 
under  its  Rate  Schedule  TI-1  (reference 
no.  5092D).  The  term  of  the 
transportation  agreement  is  from  the 
date  of  execution  and  shall  remain  in 
full  force  and  effect  for  one  day  and  day 
to  day  thereafter,  subject  to  termination 
by  either  party  by  providing  at  least 
day's  prior  written  notice  of  termination 
to  the  other  party.  Northwest  proposes 
to  transport  on  a  peak  day  up  to  20,000 
MMBtu;  on  an  average  day  up  to  8.000 
MMBtuu  and  on  an  axmual  basis 
3.000,000  MMBtu  for  NGC  Northwest 
proposes  to  receive  the  subject  gas  for 
NGC  fiom  all  River  Bend  unit  wells 
currentiy  connected  to  Northwest's 
River  Bend  and  Love  Unit  gathering 
systems  in  Uintah  Coimty,  Utah  to  the 
Love  Unit  #1  and  the  River  Bend  Units 
#1,  #2,  #3,  #4  and  #5  interconnections 
with  Questar  Pipeline  Company  in 
Uintah  Coimty,  Utah.  Northwest  avers 
that  no  new  facilities  are  required  to 
provide  the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  Northwest  commenced 
such  self-implementing  service  on 
January  9, 1969,  as  reported  in  Docket 
No.  ST89-1656-000. 

Comment  date:  Mardi  20, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
4.  Florida  Gas  Transmisdoo  Company 
(Docket  No.  CP8B-S55-O0OJ 
February  1. 1989. 

Take  notice  that  on  January  13. 1988, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street  Houston, 
Texas  77002.  filed  in  Docket  No.  CP89- 
555-000  an  application  pursuant  to 
sections  7(c)  and  7(b)  of  the  Natitfal  Gas 
Act  and  S  284.221  of  the  Commission's 
Regulations  for  a  blanket  certificate  of 
pubhc  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  others  and  the 
pregranted  abandoimient  of  existing 
firm  and  interruptible  sales  entitlements 
for  those  customers  electing  to  convert 
such  sales  entidements  to  transportation 
services,  all  as  more  fully  set  forth  in  the 
appUcation  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 
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FGT  requests  a  blanket  certificate 
under  the  Commission's  Order  Nos.  436 
and  500  "open  access"  program 
authorizing  FGT  to  self-implement  firm, 
preferred  intemiptible  and  intemiptible 
transportation  s<»vices  under  FGTs 
proposed  Rate  Schedules  FTS-l,  PIT-1 
and  rrS-1,  respectively.  FGT  states  that 
Rate  Schedules  FTS-l  and  ITS-l  would 
be  generally  available  to  any  shipper 
desiring  such  services;  however,  Rate 
Schediue  FTT-l  would  be  available  only 
to  existing  sales  customers  having 
preferred  intemiptible  Annual 
Volumetric  Entitlements  (AVE)  under 
Priorities  Pi  to  P9  as  shown  in  section  9 
of  FGTs  FERC  Gas  Tariff.  FGT 
maintains  that  customers  under  its 
P'^posed  Rate  Schedule  PTT-l  would 
hdve  a  higher  priority  level  than 
customers  taking  service  under  Its 
proposed  Rate  Schedule  ITS-l;  it  is 
explained.  FGT  also  requests  herein  that 
the  Commission  grant  {Keganted 
abandonment  authority  for  the  sales 
entitlements  that  its  sales  customers 
may  desire  to  convert  to  FGTs  proposed 
ti  ansportation  services. 

FGT  states  that  the  rates  for  its 
proposed  transportation  services  would 
be  established  in  FGTs  general  rate 
filing  in  Docket  No.  RP89-50-00a  which 
was  filed  concurrently  with  its  request 
for  blanket  transportation  certificate 
herein.'  FGT  also  explains  that  it  has 
concurrently  filed  an  amendment  in 
Docket  No.  CP68-179-013,  which  inter 
alia.,  would  proposes  a  detail  allocation 
plan  for  capacity  on  its  current  system. 
Such  allocation  would  be  provided  for 
both  firm  sales  and  transportation 
services  which  are  being  offered  by 
FGT.  FGT  states  that  all  of  iU 
concurrent  filings  are  inextricably 
intertwined  and  as  such  its  willii^ess 
to  accept  the  requested  blanket 
certificate  in  Docket  No.  CP8&-555-000 
is  also  predicated  upon  final 
Commission  action  in  FGTs  Docket 
Nos.  KPnsO-OOO,  CP68-179-013  and 
CP8O-556-O0a  FGT,  therefore,  requests 
that  the  Commission  consoUdate  all  four 
applications  into  one  proceeding. 

FGT  states  that  the  proposed 
allocation  of  its  current  system  is  shown 
in  Exhibit  I  of  Docket  No.  CPes-lTQ-Oia 
which  is  on  file  and  open  to  public 
inspection  at  the  Commission.  FGT 
anticipates  that  some  of  its  customera 
would  wish  to  alter  the  firm  capacity 
proposed  to  be  nominated  for  ^em  by 
FGT.  As  such  FGT  states  that  it  will 


■  FCT  abo  ooacumntly  filed  an  appUcatioa  ia 
Dodwt  Na  Cna-SBS-ODO  i«qwalii«  a«thorixatioa 
to  taif-teplaaMBt  lalaa  to  any  on-  and  off-«yttem 
inlanlate  pipelinaa,  ■UtaMhaw"  pipaiinaa.  local 
distribtttloa  nmnpanlaa,  farolMn  and  maiketart.  Tha 
rataa  for  theaa  propoaad  talaa  are  abo  contained  in 
PGT(  Docket  No.  RP8»-5O-00a 


conduct  an  "open  season",  commencing 
on  January  13, 1888  and  ending  on 
March  15. 1968.  During  that  period.  FGT 
would  consider  all  requests  for  firm 
service  as  being  received  concurrently. 
Prior  to  FGTs  acceptance  of  its  blanket 
certificate,  FGT  further  explains  that  it 
would  also  conduct  an  "open  season" 
for  customers  desiring  either 
intemiptible  sales  or  transportation 
service.  FGT  states  that  it  will  provide 
public  notice  through  its  electronic 
bulletin  board,  and  notices  in  the  Wall 
Street  foumal  and  other  trade 
publications. 

Exhibit  P  to  FGTs  Docket  No.  CP89- 
555-000  contains  tariff  sheets  that  would 
be  applicable  to  the  proposed 
transportation  services  herein;  FGT 
requests  that  the  Commission  accept 
and  approve  such  tariff  sheets  for  filing 
effective  upon  FGTs  acceptance  of  the 
proposed  blanket  certificate  herein. 

Comment  date:  February  22,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Florida  Gas  Transmission  Company 

[Docket  No.  CPW-6S6-O00] 
February  1. 1989. 

Take  notice  that  on  January  13, 1888, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docket  No.  CP80- 
556-000  an  application  pursuant  to 
section  7(c)  and  7(b)  of  the  Natural  Gas 
Act  for  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
the  resale  of  natural  gas  to  on-  and  off- 
system  interstate  pipelines.  "Hinshaw" 
pipelines,  local  distribution  companies, 
brokers  and  marketers,  along  with  the 
pregranted  authority  to  abandon  such 
sales,  all  as  more  fiilly  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  requests  a  blanket  certificate 
with  pregranted  abandonment 
authorization  enabling  FGT  to  sell 
natural  gas  in  accordance  with  the 
provisions  of  an  intemiptible  sales 
service  under  proposed  Rate  Schedule 
ISS-1.  FGT  states  that  the  gas  supply  to 
be  sold  would  be  in  excess  of  the  daily 
volumes  requirements  of  its  existing 
sales  customers  and  that  the  sales  under 
Rate  Schedule  ISS-1  would  be  treated 
the  same  as  any  other  intemiptible  sales 
or  transportation  service  for  the  purpose 
of  scheduling  of  capacity  and  the 
curtailment  service. 

FGT  would  propose  to  charge  a  rate 
for  service  under  Rate  Schedule  ISS-1 
within  a  minimum  and  maximum  range 
of  rates.  FGT  states  that  the  maximum 
rate  would  be  its  one-hundred  percent 
load  factor  rate  based  on  the  currently 


effective  Rate  Schedule  G  sales  rate: 
FGTs  minimum  rate  would  be  equal  to 
FGTs  weighted  average  cost  of 
purchased  gas,  plus  fuel  the  variable 
cost  of  delivering  the  volumes  and  other 
applicable  charges  such  as  Gas 
Research  Institute  and  the  Annual 
Charge  Adjustment  surcharges.  The 
actual  rate  for  each  service  implemented 
under  Rate  Schedule  ISS-1  would  be  a 
negotiated  rate:  it  is  explained.  FGT 
proposes  to  file  with  the  Commission  a 
monthly  list  of  rates  assessed  under 
Rate  Schedule  ISS-1  and  proposes  to 
establish  reporting  procedures  under 
Rate  Schedule  ISS-1  which  would  be 
similar  to  those  established  for 
transportation  in  {  284.106  (a)  and  (c)  of 
the  Commission's  Regulations.  Furdier 
FGT  proposes  to  retain  all  revenues 
fitim  the  sale  of  gas  under  Rate  Schedule 
ISS-1. 

FGT  states  that  it  has  concurrently 
filed  a  general  rate  filing  in  Docket  No. 
RP89-50-000,  with  its  request  for  blanket 
sales  certificate  herein  and  has 
concurrently  filed  a  request  for  a 
blanket  transportation  certificate 
punuant  to  the  Commission's  Order 
Nos.  436  and  500  "open  access"  program 
in  Docket  No.  CP8»-555-<X)0  >  and  an 
amendment  in  Docket  No.  CP68-179- 
013,  which  inter  alia.,  would  allocate 
capacity  on  its  current  system.  Such 
allocation  would  be  provided  for  both 
sales  and  transportation  services  which 
are  being  offered  to  FGTs  existing 
customers.  FGT  states  that  all  of  its 
concurrent  filings  are  inextricably 
intertwined  and  as  such  its  willingness 
to  accept  the  requested  blanket 
certificate  in  Docket  No.  CP89-5S5-000 
is  also  predicated  upon  final 
Commission  action  in  FGT  Docket  Nos. 
RP89-50-000,  CP68-179-013  and  CP89- 
556-000.  FGT,  therefore,  requests  that 
the  Commission  consolidate  all  four 
applications  into  one  proceeding.  Prior 
to  FGTs  acceptance  of  its  blanket 
certificates  in  Docket  Nos.  CP89-555-000 
and  CP89-556-000,  FGT  further  explains 
that  it  would  also  conduct  an  "open 
season"  for  customera  desiring  either 
intemiptible  sales  or  transportation 
services.  FGT  states  that  it  would 
provide  public  notice  of  the  date  of 
commencement  of  such  "open  season" 
in  which  all  requests  will  be  deemed 
received  concurrently  for  the  purposes 
of  scheduling  and  curtailment  of 
intemiptible  capacity.  Such  public 
notice  would  be  through  its  electronic 


'  FGT  itatet  thai  whenever  it  would  discount  the 
non-ga*  component  of  Rate  Schedule  ISS-1  that  it 
would  also  oiFTer  to  similariy  discount  its 
transportation  rate  under  the  proposed  Rate 
Schedule  ITS-l  which  is  proposed  in  Docket  Na 
CPa»-555-aoa 
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bulletin  board,  and  through  notices  in 
the  Wail  Street  Journal  and  other  trade 
publications. 

Comment  date:  February  22, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  CNG  Transmisrion  Corporation 

[Docket  No.  CP8B-63&-000] 
Februaiy  1, 1989. 

Take  notice  that  on  January  17, 1989, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301.  filed  in  Docket  No.  CP89- 
638-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  and 
the  Commission's  order  of  January  12, 
1989,  in  Docket  No.  CP87-451-016,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  render  long- 
term  firm  transportation  service  for  two 
industrial  cogeneration  developers.  Beta 
Development  Company  (Beta)  and  Long 
Lake  Cogeneration  Corporation  (Long 
Lake)  and  to  construct  ahd  operate 
related  transmission  facilities  in 
Pennsylvania,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  proposes  to  transport  up  to 
38.000  dekatherms  (dt)  of  natural  gas  on 
a  firm  basis,  14,000  dt  per  day  for  Beta, 
and  24,000  dt  per  day  for  Long  Lake.  The 
Beta  and  Long  Lake  quantities  would 
enter  CNG's  system  at  Lebanon.  Ohio. 
"The  volumes  transported  for  Beta  would 
be  delivered  to  Niagara  Mohawk  Power 
Corporation  at  CNG's  West 
Schenectady,  New  York  delivery  point 
The  volumes  transported  for  Long  Lake 
would  be  delivered  to  Transcontinental 
Gas  Pipe  Line  Corporation  at  CNG's 
Leidy  delivery  point  All  quantities 
would  be  transported  under  a  one-part 
monthly  demand  rate. 

CNG  states  that  it  plans  to  construct 
and  operate  26.18  miles  of  30-inch  loop 
pipeline  on  CNG's  existing  line  No.  50 
in  Pennsylvania,  from  gate  assembly  No. 
174-A  to  gate  assembly  No.  86.  The 
application  states  that  the  total  cost  of 
facilities  is  estimated  to  be  $21,035,000 
exclusive  of  Commission  filing  fees.  The 
project  would  be  financed  from  funds  on 
hand  or  to  be  obtained  bom  CNG's 
parent  corporation,  CNG  Natural  Gas 
Company. 

It  shoiild  be  noted  that  the 
Commission's  order  of  January  12, 1989. 
advises  all  parties  who  have  previously 
intervened  in  Docket  No.  CP87-451  and 
in  the  other  "open  season"  dockets  to 
file  new  interventions  if  they  wish  to 
become  parties  in  this  application. 

Comment  date:  February  22. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


7.  CokimUa  Gas  Transndssion 
Coiporatioo 

[Docket  No.  CP89-635-000] 

Febniary  1, 1989. 

Take  notice  that  aa  January  17, 1966, 
Columbia  Gas  Transmission 
Corporation  (Columbia],  1700 
MacCorkle  Avenue,  S£.  Charleston. 
West  Virginia  25314,  filed  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  construct  and  operate  pipeline 
facilities  to  be  utilized  for  firm 
transportation  service  under  Part  284  of 
the  Commission's  Regulations,  all  as 
more  fully  set  forth  in  the  application  on 
file  vtrith  the  Commission  and  open  to 
public  inspection. 

Specifically.  Columbia  proposes  to 
construct  and  operate  pipeline  facilities 
to  be  constructed  for  firm  transportation 
service  that  is  to  commence  in  1990. 1991 
and  1994.  The  facilities  for  service  in 
1990  consist  of  the  installation  of  a  3.000 
HP  compressor  imit  in  Harford  County. 
Maryland  and  measuring  and 
interconnecting  facilities  between 
Columbia  and  Coastal  Power  Production 
Company  (Coastal)  in  Gloucester 
County,  New  Jersey.  The  proposed 
fadhties  for  service  in  1991  include  the 
rewheeling  of  eight  existing  1,100  HP 
compressor  units  in  Loudoun  Coimty, 
Virginia,  a  800  HP  compressor  unit  in 
Paulding  County,  Ohio  and  a  regulatory 
station  in  Allen  County.  Ohio  to  reduce 
the  line  pressure  to  495  psig  or  less.  The 
facilities  needed  for  service  in  1994 
encompass  the  following:  A  1,300  HP 
compressor  unit  in  Chester  County. 
Pennsylvania;  an  increase  in  the 
maximum  allowable  operating  pressure 
from  500  psig  to  1,000  psig  in  the 
upstream  piping  of  the  Downingtown 
Compressor  Station  in  Chester  County, 
Pennsylvania;  a  1.350  HP  compressor 
unit  in  Adams  Coimty,  Pennsylvania; 
two  3.000  HP  compressor  units  in 
Harford  County.  Maryland;  8.3  miles  of 
24*  pipeline  looping  in  York  County, 
Pennsylvania;  a  1.350  HP  compressor 
unit  in  Loudoun  County.  Virginia;  a  800 
HP  compressor  units  in  Paulding 
Countj',  Ohio;  and  an  increase  in  the 
maximum  allowable  operating  pressure 
of  19.2  miles  of  pipeline,  including  the 
replacement  of  0.3  mile  of  20'  pipeline, 
in  Hardin  and  Allen  Counties.  Ohio, 
accompanied  by  two  new  regulator 
stations  and  a  value  setting  near 
Harrod.  Ohio.  The  estimated  cost  of 
these  proposed  facilities  is  $34,760,950 
and  is  to  be  financed  by  internally 
generated  funds. 

These  facilities  will  be  utilized, 
according  to  Columbia,  to  transport,  on 
a  firm  basis.  57,000  Dt  per  day  for 


Coastal  fiwm  the  interconnection  of  the 
facilities  of  Columbia  and  ANR  Pipeline 
Company  in  Paulding.  Ohio  to  the 
terminus  of  Columbia  pipeline  near 
Swedesboro.  New  Jersey  for  ultimate 
delivery  to  Coastal's  facilities  to  be 
arranged  by  Coastal.  In  addition. 
Columbia  intends  to  transport  on  a  firm 
basis.  60.790  Dt  per  day  for  New 
England  Power  Company  from  the 
Paulding,  Ohio  interconnection  between 
ANR  and  Columbia  to  a  proposed 
interconnection  between  Columbia  and 
Algonquin  Gas  Transmission  Company 
(Algtmquin)  north  of  Hanover,  New 
Jersey  for  ultimate  delivery  to  NEP  by 
Algonquin.  "Hie  transportation  services 
are  for  a  term  of  20  years  from  the  date 
that  service  commences.  Service  for 
Coastal  is  scheduled  to  commence  on 
November  1. 1990.  Service  for  NEP  is  to 
commence  in  two  steps — 35,455  Dth  per 
day  is  to  begin  flowing  on  November  1. 
1991  and  25.335  Dth  per  day  is  to  begin 
flowing  on  November  1. 1994.  Columbia 
intends  to  provide  this  firm 
transportation  service  pursuant  to  Part 
284  of  the  Commission's  Regulations 
and.  therefore,  is  not  seeking  section 
7(c)  authorization  herein. 

"This  application  is  complementary  to 
ANRs  filing  in  Docket  No.  CP89-637-000 
(which  was  in  response  to  the 
Commission's  order  of  January  12. 1989 
in  Docket  No.  CP87-451-016)  in  that  it  is 
part  of  the  downstream  transportation 
necessary  to  move  gas  from  ANR's 
system  to  the  ultimate  end  users  in  the 
Northeast  U.S.  Consequently,  it  should 
be  noted  that  the  Commission's  order  of 
January  12. 1989  advises  all  parties  who 
have  previously  intervened  in  Dodcet 
No.  CP87-451-600.  et  aJ..  and  in  the 
other  "open  season"  dockets  to  file  new 
interventions  if  they  wish  to  become 
parties  in  this  application. 

Comment  date:  February  22. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

a.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-629-000J 
February  1. 1989. 

Take  notice  that  on  January  17. 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  and  to  the 
Commission's  January  12. 1989  order  in 
Docket  No.  CP87-451-016  for  (1)  a 
certificate  of  public  convenience  and 
necessity  authorizing  Tennessee  (a)  to 
provide  firm  natural  gas  transportation 
service  to  15  shippers  in  Connecticut 
Massachusetts,  Rhode  Island,  New 
Hampshire,  and  New  York  In  an 
aggregate  daily  maximum  quantity  of 
319,742  Dt,  and  (b)  to  construct  and 
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operate  the  fadliti**  necessary  to 
traiuport  and  deliver  those  quantities, 
and  (2)  permission  and  approval  to 
abandon  a  portion  of  its  existing  sales 
obligation  to  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  by  reducing 
National  Fuel's  annual  firm  sales 
entitlements  under  Tennessee's  Rate 
Schedules  CD-4  and  CD-5  by  11,636,133 
Dt  and  7,490643  Ot  respectively,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  has  filed  its  application 
pursuant  to  the  Principles  of  Settlement 
filed  on  November  30, 1968,  in  the 
Northeast  U.S.  Open  Season 
proceedings  (Docket  Nos.  CP87-451,  et 
qL).  The  services  and  facilities  proposed 
by  Tennessee's  application  relate  to  the 
following  distinct  projects  identified  and 
described  in  the  Principles  of 
Settlement:  (1]  The  proposals  of  Iroquois 
Gas  Transmission  System  (Iroquois)  to 
construct  a  3a9.4-mile  pipeline  system 


frtan  the  U.S./Canadian  border  through 
the  States  of  New  Yoric  and  Connecticut 
and  of  Tennessee  to  construct  certain 
pipeline  looping  and  compression 
facilities  in  the  States  of  Pennsylvania, 
New  York.  New  Jersey,  and 
Massachusetts  (the  Iroquois-Tennessee 
Project),  and  (2)  the  proposal  tA         ■  - 
Champlain  Pipeline  Company 
(Champlain)  to  construct  a  339.3-mile 
pipeline  system  fivm  the  U.S./Canadian 
border  through  the  States  of  Vemont 
New  Hampshire,  and  Massachusetts 
(the  Champlain  Project). 

It  is  stated  that  the  Iroquois- 
Tennessee  Project  contemplates  the 
transportation  by  Iroquois  of  Canadian 
gas  fipom  a  proposed  interconnection 
between  Iroquois  and  TransCanada 
Pipelines  Limited  (TransCanada)  near 
Iroquois,  Ontario  to  two  proposed 
interconnections  between  Tennessee 
and  Iroquois  in  New  Yoric  and 
Connecticut,  and  the  redeUvery  by 
Tennessee  of  those  volumes  to  local 


distribution  companies  and  end  users  in 
the  States  of  Connecticut. 
Massachusette,  New  Hampshire,  Rhode 
Island,  and  New  York. 

It  is  further  steted  that  the  portion  of 
the  Champlain  Project  relevant  to 
Tennessee's  application  calls  for  the 
transportation  by  Champlain  of 
Canadian  gas  fitim  a  proposed 
interconnection  between  Champlain  and 
TransCanada  near  Phiilipsburg,  Quebec 
to  the  proposed  interconnection  of 
Tennessee  and  Champlain  in 
Massachusetts  and  the  redelivery  by 
Tennessee  of  those  volumes  to  a  local 
distribution  company  in  Massachusetts. 

The  proposed  interconnections  of 
Tennessee  and  Iroquois  are  at  Wright. 
New  York  and  Stratford.  Connecticut. 
The  specific  shippers  for  which 
Tennessee  proposes  to  receive  gas  at 
Wright  New  York  (and  the  associated 
maximum  daily  quantities  and  delivery 
points  for  each  of  these  shippers)  are  as 
follows: 


SWpp« 


ConracScut  Ught «  Po»m  Conipeny. 
BoMon  Qm  Coinpany 


Granila  SM«  Qaa  Jtwrnvtuton  Inc.. 
CotonW  Qat  Compsny 


EnwgyNonh  NMurU  Qm.  Inc_ 


I  OouMy  Qss  Compiny. 

VMay  Qas  Compsny. 

CBrian  CogMwraSon,  Inc. v.... 


JMC  SMVkt  lnc» 

,lnc.. 


CoQtnofstton  Cofnpflny.. 


McxifVHJfn 

daily 
quanMy(Dt) 


9.000 
17.100 

12,100 

2,000 

4,000 
2,000 
1,000 
14,000 
12.605 
23,000 
25,000 
14,400 


Dalivary  point 


E.  Granby,  CT 

WaMngford.  CT 

Bevarty-Salern.  MA.. 

Reading.  UA. 

Oanvara.  MA..., 

Agawam,  MA. 

Pleasant  St.  MA 

TaivtutMiy,  MA 

Mandon.  MA....»....... 

l.aconia,  NH 

HavartiW,  MA 

Lincoln.  Rl _ 

South  l^e,  MA.. 

Uncoln,  Rl  ...».„...»„. 

SeSwK  NY 

Monaon,  MA 

LM.MA 


OaHy 
tonnage 


4.000 

5,000 

5.480 

3.380 

8240 

7,450 

4,550 

2,000 

2.000 

4,000 

2.000 

1,000 

14.000 

12.695 

23,000 

25,000 

14,400 


The  shippers  for  which  Tennessee 
proposes  to  receive  gas  at  Stratford. 


Connecticut  (and  the  associated 
maximum  daily  quantities  and  delivery 


points  for  each  of  these  shippers)  are  as 
follows: 


SMppar 

(00 

Maximum  dMy 
dativefy  po»)t 

Daily 

Connadicul  UgM  A  Pommt  Comfwiy 

22.000 

50,000 
35.000 

Tomnglon.  CT — 

WInrtaad,  CT 

Oettoy,  CT 

1.000 
200 

too 

. 

Longridga,  CT».. «.«*» 

E.  Granby,  CT 

too 

9.000 
10,000 

Connacacul  Nahnt  Qas  Comoany 

NOHMlk,  CT„«. 

1,600 
36,000 

Southern  ConnacScm  Qas  Company 

N.  BriMn.  CT 

N.  BtoomMd.  CT 

E.  F«mingloa  CT 

N.Ha»an.CT 

2,800 

9.200 

&000 

35.000 

In  addition  to  the  transportation  of 
volumes  received  at  the  Iroquois- 
Tennessee  interconnections,  but  as  part 
of  the  Iroquois-Tennessee  Project 


Tennessee  proposes  to  receive  an 
aggregate  of  74.547  Dt  per  day  at 
Tennessee's  Station  823  at  Kinder. 
Louisiana  and  at  the  tailgate  to  the 


Yslocskey  Gas  Processing  Plant  in 
southern  Louisiana  for  redelivery  on 
behalf  of  New  England  Power  Company 
at  the  interconnection  of  the  facilities  of 
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Algonquin  Gas  Transmission  Company 
and  Tennessee  at  Mendon. 
Massachusette. 

Tennessee  states  that  the 
transportation  service  proposed  by 
Tennessee  in  connection  with  the 
Champlain  Project  would  consist  of  the 
receipt  from  Champlain  at  Upton. 
Massachusette  of  a  maximum  daily 
quantity  of  2.000  Dt  and  the 
transportation  of  that  quantity  from 
Upton  to  Haverhill,  Massachusette  on 
behalf  of  Essex  Coimty  Gas  Company. 

To  provide  the  firm  transportation 
services  contemplated  by  the  Iroquois- 
Tennessee  Project  Tennessee  proposes 
to  construct  (1)  An  aggregate  of  105.41 
miles  of  36-inch  loop  of  its  "200"  and 
"300"  mainline  systems  in  the  States  of 
Pennsylvania,  New  York,  and 
Massachusette;  (2)  an  aggegate  of  12.23 
miles  of  30-inch  loop  of  its  "200" 
mainline  system  in  the  States  of 
Massachusetts  and  New  Jersey;  (3) 
additional  compression  facilities  at  its 
Station  245  in  Herkimer  County,  New 
Yoric  (2,100  hp).  Station  254  in  Columbia 
County.  New  York  (3,500  hp).  Station  261 
in  Hampden  County,  Massachusette 
(3,300  hp),  and  at  a  new  compressor 
station  in  Worcester  Coimty, 
Massachusette  (700  hp);  (4)  an  aggregate 


of  23.51  miles  of  lateral  pipeline 
facilities  in  the  States  of  Massachusette, 
New  Hampshire,  and  Connecticut  (5)  a 
new  11.44-mile  16-inch  pipeline 
extension  bom  Tennessee's  "300" 
mainline  system  to  an  interconnection 
with  SouUiem  Connecticut  Gas 
Company  in  New  Haven.  Connecticut 
(6)  a  new  2.31-mile  10-inch  pipeline 
extension  in  Providence  Coimty,  Rhode 
Island;  and  (7)  measurement  facilities  in 
Essex.  Hampden.  Bericshire.  and 
Monson  Counties.  Massachusetts;  New 
Haven  and  Lincoln  Counties. 
Coimecticut  and  Albany  County.  New 
Yoric  and  at  the  proposed  Tennessee/ 
Iroquois  interconnections  in  Wright 
(Schoharie  County),  New  York  and 
Stratford  (Fairfield  County), 
Connecticut  Tennessee  also  proposes  to 
modify  ite  existing  measurement 
facilities  in  Fairfield,  Litchfield,  and 
Hartford  Counties,  Connecticut 

To  provide  the  firm  transportation 
service  contemplated  by  the  Champlain 
Project  Tennessee  proposes  to  construct 
an  interconnection  with  Champlain 
(with  flow  regulation  and  measurement 
facilities)  at  Upton,  Massachusette. 

The  total  cost  of  Tennessee's 
proposed  facilities  for  both  the  Iroquois- 
Tennessee  and  Champlain  facilities  is 


estimated  to  be  $224,674,000.  Tennessee 
states  that  the  proposed  facilities  would 
be  initially  finajaced  by  Tennessee  with 
funds  on  hand,  funds  generated 
internally,  borrowings  under  revolving 
credit  agreemente  or  short-term 
financing  which  will  be  rolled  into 
permanent  financing. 

It  is  stated  that  Tennessee  has 
developed  two  new  rate  schedules 
imder  which  it  will  perform  the  Iroquois- 
Tennessee  and  Champlain:' 
transportation  services:  Rate  Schedule 
NET-EU  (for  cogeneration  and  electric 
power  end  users)  and  Rate  Schedule 
NET-LD  (for  local  distribution 
companies).  Tennessee  proposes  to 
charge  a  single  part  demand  rate  for 
service  under  both  Rate  Schedule  NET- 
Eu  and  Rate  Schedule  NET-4J). 

As  part  of  ite  application,  and  to 
effectuate  Tennessee's  proposed 
transportation  service  for  New  England 
Power  Company,  Tennessee  has  also 
requested  authority  to  reduce  ite 
existing  annual  sales  obligation  imder 
Tennessee's  Rate  Sdiedules  CD-4  and 
CD-5  to  National  Fuel  by  11.635,133  Dt 
and  7.490,643  Dt  respectively,  with 
specific  monthly  limitations  as  set  forth 
bielow: 


"■ 

eniitlenieni 

■        • 

CO-4 

CO-5 

CO-4 

CO-« 

5.558.300 
5.020.400 
5.558.300 
5.379.000 

5.379.000 
5.558.300 

5.558.300 
5.379.000 
5.558.300 
5.379.000 
5.558.300 

3.612.275 
3.262.700 
3,612.275 
3,495.750 
3,612.275 
3.495.750 
3,812.275 
3.612.275 
3,495.750 
3.612.275 
3.495,750 
3.612.275 

4,724«6 
4.267.340 
4.724.555 
4.572.550 
4,418.058 
4.275>»0 
4.418.058 
4.418.068 
4.275.540 
4,4in,058 
4.572,550 
4,724.505 

3.070.426 

Febfuary 

2.773.286 

March             ■      ,  / 

3,070,428 

Aoril               „_.    „     ..._..._.....                _.._.        ..„..._    . .™.™ 

2.971^80 

Ugy            .,..„ ._! 

2.883.279 

a790.270 

July                        „ „. .. 

2383.279 

AmMi                                                                                .      . 

2383.279 

Soptambaf                                   

Z.  790.270 

OctOtMr                ■-.■.■ 

2383^79 

2371380 

December—     —..... ...... .-« — 

3.070,426 

ToW                            

65.444.500 

42.5.31.625 

53.809.367 

35340.982 

It  should  be  noted  that  the 
Commission's  order  of  January  12, 1989 
advises  all  parties  who  have  previously 
intervened  in  Docket  No.  CP87-451  and 
in  the  other  "open  season"  dockete  to 
file  new  interventions  if  they  wish  to 
become  parties  in  this  application. 

Comment  date:  February  22, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Champlain  Pipeline  Comptoy 

[Docket  No.  CP8&-646-000} 
February  1. 1989. 

Take  notice  that  on  January  17, 1989, 
Champlain  Pipeline  Company 
(Champlain),  1233  Shelbume  Road.  Suite 


C-4,  South  Buriington,  Vermont  05403, 
filed  an  appUcation  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  and  to  the 
Commission's  January  12. 1989  order  in 
Docket  No.  CP87-451-016  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Champlain  (a)  to 
provide  firm  natural  gas  transportation 
service  to  18  shippers  in  Vermont  New 
Hampshire,  and  Massachusette  in  an 
aggregate  daily  maximiun  quantity  of 
430,591  MMBtu  and  (b)  to  construct  and 
operate  the  facilities  necessary  to 
transport  and  deliver  those  quantities, 
all  as  more  fully  set  forth  in  the 
application  which  is  o^  file  with  the 


Commission  and  open  to  public 
inspection. 

Champlain  states  that  it  is  a  general 
partnership  organized  under  the  laws  of 
the  State  of  VermcMit  and  is  made  up  of 
the  following  partners:  Noverco 
Corporation:  Northern  New  England 
Investment  Company,  Ina,  CV 
Champlain  Investments,  Inc.;  Resource 
Monitors,  Inc.;  AGT  Champlain,  Ino: 
and  ANR  Champlain,  Inc. 

Champlain  requests  authorization  to 
render  a  transportation  service  for 
shippers  (shippers,  quantities  and 
commencing  dates  shown  below)  to 
serve  what  it  terms  an  urgent  need  for 
natural  gas  in  the  New  England  region. 
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ChampUtn  sUtts  it  would  ptovid*  that 
while  affording  laog4enn  ben^ts  to  th» 
region  in  the  farm  H  new  competition 
for  gas  tranaportatioa  aenicee. 
Champlain  explaina  that  ita  propoaed 
pipeline,  which  would  aerve  aa  an 
eastern  bnk  between  the  meior  gas 
transportation  facilitiea  in  the  UJS.  and 
Canada,  woiild  increaae  supply  optiona 
to  customen  in  the  New  Rnglfnd  region, 
including  previoualy  unaenred  areea. 
and  would  afford  subatintiel 
tranaportatioa  effkiencies  far  service 
thtou^ioat  that  New  Bnglaad  region. 
Champlain  farther  atatee  thet  its  system 
could  be  efficiently  and  coet  effectivriy 
expanded  in  the  fotnre. 

Champlain  proposes  to  construct  and 
operate  pipetiiie  fadbtiet  consisting  oh 
(1)  A  24-lnch  mainline  pipeline 
extending  approximately  253  railee  from 
the  U.S.-Canadiaa  border  in  Vermont 
through  New  Hampahire  to  a  point  of 
interconnection  with  Algonquin  Gas 
Transportation  Company  near  West 
Medway,  Massachusetts;  (2)  a  10-inch 
mainline  branch,  extending 
approxifflately  2S  ndles  from  a  point  on 
the  mainline  near  FItchbuig, 
Massachusetts  to  a  point  of  deUrery 
near  Flints  Comer,  Massachusetts:  [3] 
an  8-inch  branch,  extending  bmn  ihe 
Pelham  MabiUne  Branch  approximately 
2.7  miles  to  the  vidnity  of  Nashua,  New 
Hampahire:  (4)  •  10-inch  mainlhie 
branch,  extending  approximately  56 
miles  from  a  point  on  the  mainline  south 
of  Springifield,  Vermont  to  a  point  of 
delivery  near  Greenfield, 
Massachusetts;  (5)  e  10-inch  branch 
extendfaig  approximately  1.2  miles  to 
Cohain.  Massachusetts:  (6)  a  4jOOO 
horsepower  compressor  station  located 
near  Middlebury  (Mile  Post  TtJS];  and  [7] 
necessary  appurtenant  facilities.  It  is 
stated  that  the  estimated  cost  of  the 
project  is  approximately  $354,100,000 
with  expenditures  as  projected  in  year 
of  construction.  Champlain  requests 
authority  to  transport  natural  gas  during 
a  two-year  phase-up  period, 
commencing  October  31, 1991,  as 
follows: 

Commencing  October  31, 1991>- 
250,117  MMBtu/day 

Commencing  October  31, 1992 — 
43a591  MMBtu/day 

According  to  Champlain.  its  proposed 
facilities  have  been  designed  to 
transport  up  to  430,591  MMBtu  of 
natural  gas  per  day,  at  a  maximum 
operating  pressure  of  approximately 
1440  psig. 


Maxmum  Dmlv  QuAMTrrv 

tMMBlu/Day] 


Algonquin  Qm  TnnimiMlsn 
CD..- 

BcrfoMroOM 


Boston  Qm  Con^iny. 


Coortil  Powof  Ptodudiofv  Co... 
CotonM  Q«  Com^pvif 

COMMMPOHf      MHOfI      EflOPQy 

Coip.-f *  Rhni 

Oinnouei  PoMtsr  AssocMm— . 
Enwy  North  NlurU  Qas.  Inc. 
EfwVac   Oorporstton— Wtan- 


Emck  Coiaeir  Gas  Conpany- 
QranN*  State  Q«  Twamto- 

•ton  me..—.- 

Now  EfVQMnd  nowof  Cofnpony 

NOmC    KQW    0* 

Inc 


Pm^Otnem  Qas  OomiMny... 

VaSsy  Gas  OoMpanir 

.Inc. 


Champlain  stetaa  that  it  haa  id«itified 
a  large  new  merket  for  natural  gas  in 
New  England,  that  its  Application 
encompasses  part  of  that  market  and 
that  such  market  is  supported  by 
exclusive  precedent  agreements 
between  Champlain  and  each  shipper, 
as  well  as  market  data,  rhflmplflin  also 
states  that  its  shippers  have  entered  into 
long-term  supply  agreements  with 
Canadian  suppliers  for  the  export  of  gas 
at  Philipsburg.  Quebec. 

Champlain  explains  that  it  would 
provide  transportation  service  only; 
with  the  exception  of  purchasing  initial 
line  pack.  Champlain  does  not  propose 
to  buy  or  sell  the  natural  gas  transported 
by  the  system.  Champlain  states  it 
would  provide  both  firm  and 
intemiptible  transportation  service  on 
an  open-access  basis  and  will,  prior  to 
or  upon  commencement  of  service  seek 
authorixationa  under  Subpart  F  of  Part 
157  of  the  Regulations  and  Subpart  G  of 
Part  284  of  the  Regulations.  Applicant 
proposes  that  firm  transportation 
service  will  be  sold  under  a  two  part 
(reservation  charge,  commodity  charge] 
^te  based  on  the  Commission's 
modified  fixed  variable  methodology, 
while  intemiptible  transportation 
service  is  proposed  undv  a  one-part 
(commodity)  rate,  based  upon  the  firm 
rate  at  100  percent  load  factor. 

Applicant  proposes  two  rate  zones. 
Points  of  delivery  which  are  located  at 
or  north  of  mainline  milepost  177  or 
Berkshire  Branch  milepost  30  are  in  rate 
Zone  1.  Rate  Zone  2  extends  from  the 
end  of  Rate  Zone  1  south  to  the  terminus 


of  the  mainline  near  West  Medway, 
Massachusetts  and  the  tenntnus  of  tiie 
Berkshire  Branch  near  Greenfield. 
Massachusetts.  According  lo  Applicant, 
based  upon  the  cost  of  service  contained 
in  its  apfilication.  the  maximom  100 
percent  load  factor  unity  throughput 
charge  for  transportation  cofnraencing 
October  31. 1901  would  be  as  follows: 

Rate  Zone  1—03074  cents  per  MMBtu 

Rate  Zone  2—015970  cents  per  MMBtu 

Applicant  states  that,  ahhou^  precise 
financing  for  die  p>roject  has  not  been 
determined,  for  porpoaee  of  its 
Application,  sudi  fiinandng  is  based 
upon  a  capitalization  of  approximately 
25  percent  equity  contribution  by  the 
partners  and  75  percent  limited  or  non- 
recourae  debt.  For  settlement  purposes, 
applicant  proposes  that  the  initial  rate 
provide  for  a  return  on  equity  of  15 
percent  (on  a  levetized  basis):  this  is  a 
reduction  in  the  claimed  rate  of  return 
from  ie.5  percent  contained  in  the 
application  filed  on  January  15, 1988. 

Applicant  explains  that  it  has 
instituted  a  comprehensive 
environmental  public  disclosure  and 
impact  mitigation  program  in  connection 
with  its  project  and  that  it  places  a 
premium  on  careful  environmental 
l^aiming  dnd  consultation  before  filing 
with  regulatory  authorities.  Applicant 
states  that  wherever  possible  it  avoids 
government-held  lands  and  wetlands 
and  utilizes  existing  utility  right-of-way. 

Applicant  states  that  operational 
functions  will  be  performed  by 
Champlain  Pipeline  (grating 
Company,  Inc  (CPOC  j  and  by  AGT 
Green  Mountain  Pipeline  Company,  Inc. 
(AGT  Green  Mountain).  In  addition. 
Q>OC  will:  Perform  certain  management 
and  marketing  functions  for  Champlain. 
be  responsibie  for  the  design  and 
construction  of  the  project  and 
administer  the  agreement  between 
Champlain  and  AGT  Green  Mountain. 

It  should  be  noted  that  the 
Commission's  order  of  January  12, 1989 
advises  all  parties  who  have  previously 
intervened  in  Docket  No.  CP87-451  and 
in  other  "open  season"  dockets  to  file 
new  interventions  if  they  wish  to 
become  parties  in  this  application. 

Comment  date:  February  22, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Iroquois  Gas  Transmission  System 

[Docliet  No.  CP88-634-4)0Oj 
February  1. 1988. 

Take  notice  that  on  January  17, 1989, 
Iroquois  Gas  Transmission  System 
(Iroquois),  2  Enterprise  Drive.  Shelton, 
Connecticut  06484.  filed  in  Docket  No. 
CP8»-634-000  an  application  pureuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
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the  Commission's  order  of  January  12. 
1980,  in  Docket  No.  CP87-451-016  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  construct  and 
operate  a  new  pipeline  system  and  to 
transport  natural  gas  for  customers  in 
New  Jersey.  New  Yoric,  and  New 
England.  Iroquois  also  requests  a 
blanket  transportation  certificate  of 
public  convenience  and  necessity  under 
Subpart  G  of  Part  284  of  the 
Commission's  Regulations  and  a  blanket 
facilities  certificate  of  public 
convenience  and  necessity  under 
Subpart  F  of  Part  157  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  ti^e  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Iroquois  states  that  its  application  is 
submitted  concurrently  with  a  Joint 
Offer  of  Settlement  filed  by  Iroquois  and 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  pursuant  to  Commission 
Rule  602.  The  Joint  Offer  of  Settlement  is 
filed  in  accordance  with  the  Principles 
Of  Settlement  certified  by  the  Chief 
Administrative  Law  Judge  to  the 
Commission  on  November  30, 1988,  in 
Docket  No.  CP87-451,  et  al.  The  Joint 
Offer  Of  Settlement  proposes,  as  the 
setdement  offer,  that  the  Commission 
grant  the  certificates  sought  in  the 
Iroquois  application  filed  herein  and  in  a 
companion  application  filed 
concurrenUy  by  Tennessee  in  Docket 
No.  CP8»-629-000. 

It  is  stated  that  Iroquois  is  a  general 
partnership  established  under  the  laws 
of  New  York,  llie  Partners  in  Iroquois 
are  or  will  be  affiliates  of  TransCanada 
Pipelines  Limited  (TransCanada),  AEC 
Oil  and  Gas  Company,  The  Brooklyn 
Union  Gas  Comptmy,  the  Northeast 
Utilities  System.  Connecticut  Natural 
Gas  Corporation.  Southern  Connecticut 
Gas  Company,  New  Jersey  Resources 
Company,  J.  Makowski  Company,  Inc.. 
Tennessee,  Texas  Eastern  Transmission 
Corporation.  ANR  Pipeline  Company, 
and  CNG  Transmission  Corporation. 

Iroquois  states  that  the  purpose  of  the 
proposed  project  is  to  provide  markets 
in  the  Northeast  U.S.  access  to  new  and 
diverse  energy  supplies.  Iroquois  seeks 
authority  to  construct  and  operate  a  new 
pipeline  system  which  would  have  a 
capacity  of  534.000  Mcf  of  natural  gas 
per  day  and  which  would  consist  of  (a) 
192.3  miles  of  buried  30-inch  diameter 
pipe  and  141.6  miles  of  buried  24-inch 
diameter  pipe  from  a  point  of 
interconnection  with  the  facilities  of 
TransCanada  on  the  international 
border  near  Iroquois,  Ontario,  through 
eastern  New  York  and  western 
Connecticut  to  a  shoreline  point  near 
Milford,  Connecticut  and  (b)  2&7  miles 


of  underwater  24-inch  diameter  pipe 
from  the  Connecticut  shoreline  across 
Long  Island  Sound  to  a  point  near 
Nortiiport,  Long  Island.  New  York.  The 
estimated  cost  of  the  completed  project 
is  $523.7  million  in  1991  dollars.  The 
planned  in-service  date  is  October  31, 
1991  or  earlier. 

It  is  stated  that  the  precise  financing 
has  not  been  determined,  but  that  it  is 
anticipated  that  twenty-five  percent  of 
the  required  capital  wUl  be  furnished  by 
the  Partners  as  equity  and  that  seventy- 
five  percent  will  consist  of  non-recourse 
debt  initially  raised  during  the 
construction  period  primarily  from 
commercial  banks  and  insurance 
companies.  Iroquois  proposes  that  its 
equity  investment  earn  at  the  rate  of  15 
percent 

Iroquois  proposes  to  provide  firm  and 
intemiptible  transportation  service  on 
an  open  access,  non-discriminatory 
basis.  Iroquois  requests  authorization  to 
provide  firm  reserved  transportation  of 
533,900  Mcf  of  natural  gas  per  day  for 
local  distribution  companies  and  power 
generators  located  in  New  YoA,  New 
Jersey,  and  New  England  as  shown  in 
the  foUowring  table.  To  the  extent 
capacity  is  available,  Iroquois  will 
provide  intemiptible  service  in  addition 
to  its  firm  reserved  service. 

Iroquois  also  seeks  conditional  pre- 
granted  authority  to  abandon  the 
proposed  services  at  the  expiration  of 
the  contracts  for  those  services.  In 
addition.  Iroquois  requests  blanket 
transportation  and  facilities  certificates 
authorizing  transportation  of  natural  gas 
on  behalf  of  others  on  a  self- 
implementing  basis  and  certain 
permissible  construction  and  operation 
of  facilities,  respectively. 
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It  should  be  noted  that  the 
Commission's  order  of  January  IZ  1980 
advises  all  parties  who  have  previously 
intervened  in  Docket  No.  CP87-451  and 
in  the  other  "open  season"  dodcets  to 
file  new  interventions  if  they  wish  to 
become  parties  in  this  proceeding. 

Comment  date:  February  22, 1989,  in 
accordance  with  Standard  Paragrai^  P 
at  the  end  of  this  notice. 

11.  Algooquin  Gas  Tkmsmtaaaaa 
Company 

(Docket  No.  CP89-e61-00D) 
February  1. 19S9. 

Take  notice  that  on  January  17, 1980, 
Algonquin  Gas  Transmission  Company 
(Algonquin).  1284  Soldien  Field  Road. 
Boston.  Massachusetts  02135,  filed  at 
Docket  No.  CP89-6ei-00a  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  an 
application  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
(1)  the  firm  transportation  of  up  to 
381,604  dekatherms  per  day  (Dt/d);  (2) 
the  receipt  of  up  to  5a600  Dt/d  bom 
Champlain  Pipeline  Company 
(Champlain)  for  Algonquin's  system 
supply;  and  (3)  the  construction  and 
operation  of  additional  pipeline  and 
appurtenant  facilities  estimated  to  cost 
approximately  $125  miUion:  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Algonquin  states  that  the  application 
was  filed  to  execute  its  part  of  the 
Principles  of  Settlement  attached  to  and 
part  of  tiie  "Final  Report  of  the  Chief 
Judge  and  Certification  of  Setdement" 
issued  on  November  30, 196a  and  Uie 
Commission's  January  12, 1989,  "Order 
Ruling  on  Discreteness  of  Additional 
Northeast  Projects  and  Establishing 
Procedures, "  in  Docket  No.  CP87-451- 
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(m,etai.  Algonquin  avert  that  its 
application  is  aececsaty  to  provide  the 
downatroam  transportation  of  various 
supplies  of  Canadian  and  domestic 
natural  gas  to  customers  in  the 
Northeast  United  States  under  several  of 
the  Settlenent  projects.  Tliese 
Settlement  projects  an  a>id  to  Incfaide 
the  Chanplain  ProjM  (See  the  fiUngs  at 
Docket  No.  CP88-«46-000).  the  Iroquois/ 
Teuessee  Protect  (See  the  fiUoB  at 
Docket  Noa.  CPW-e2»-0(n,  Md  CP8»- 
e34-000)and  the  ANR  Ptofect  (See  the 
filings  at  Docket  Nos.  CPB»-«3S-000. 
CPB9-637-000.  and  CPl»-«3»-000). 

According  to  Algonqtdn.  the  twelve 
customers  of  the  (jamplain  Proiect. 
including  Algonquin,  would  arraBge  for 
Algonquin  to  receive  up  to  200300  Dt/d 
in  1901,  increasing  to  a  maitiniiiin  daily 
quantity  of  307,174  Dt/d  in  1992.  at  an 
interconnection  with  the  proposed 
Champlain  pipeline  pn^ect  near  West 
Medway,  Massachusetts.  Algonquin 
states  that  it  would  redeliver  equivalent 
voliunes  to  the  eleven  shippers  at 
various  point*  along  its  system  (with 
redelivtties  of  up  SOjOOO  Dt/d  to  one 
customer.  Coastal  Power,  to  be  arranged 
later).  Algonquin  includes  precedent 
agreements  with  each  of  the  proposed 
sUppers  as  part  of  its  application. 

Algonquin  would  purchase  up  to 
57,600  Dt/d  froas  Pan  Alberta  at  dM 
Canadian  border,  which  would  tw 
delivered  to  rhaB4)litin  for 
transportation  to  Algonquin's  system. 
Algonquin  would  receive  up  to  50.000 
Dt/d  at  West  Medway  for  ita  own 
supply,  or.  in  part,  for  direct  asaigmBant 
to  Rtchborg  Gas  and  Electric  Coospany 
(Fitdkborg).  and  Keene  Gas  Corp. 
(Keene).  Algunqaiu  states  diat  it  has 
executed  letter  apeementa  with 
Fitcfaborg  and  Keene.  subject  to 
suceeeeftil  aegotiatlona  between 
Fitchborg;  Keene.  and  Pan  Alberta,  to 
aseign  ita  gsa  supply  rfghta  wHh  Pan 
Alberta,  and  ita  nm  traneportation 
righto  on  the  Chanplata  system  dbecdy 
to  PHdrinn  (1.000  Dl/d  at  tW  Cana<»an 
border)  and  Keene  (IJOO  Dt/d  at  the 
Canadian  border).  Algonquin  further 
states  that  it  haa  also  executed  e  letter 
agreement  with  Cdonial  Gas  Company 
(Colonial),  subject  to  saccessral 
negotiations  between  Colonial  and  Pan 
Alberta,  to  directly  asaiyi  (o  Colonial  ito 
rigbta  to  parGhase  ap  to  74100  Dt/d  from 
Pan  Aroerta. 

Algonquin  also  proposes  to  provide 
nm  transportation  ae  part  of  ow 
propoeed  Iroquota/Tannessee  proiecL 
Aigooquin  states  that  it  would  rsoefva 
up  to  TMSO  Dt/d  in  1801,  increasing  to 
004)90  Dt/d  to  lan.  from  Tenneasae  at 
interconnection  pointa  nearBRieMMd 
and  Mendon.  Algonquin  woeM  reddiver 


equivalent  votumee  to  the  three 
Iroqaoie/i enneseee  customers  at  pointa 
in  New  York,  Connecticut  Rhode  Island 
and  Maseacbasetto. 

Pfaiafly.  Algonquin  would  provide  firm 
transportation  as  part  of  the  prc^tosed 
ANR  project  ANR.  it  is  said,  would 
effectuate  delivery  of  natural  gas  to 
Cohnnbta  near  Pamding,  Ohio  for  New 
England  Power  Company's  (NEPC) 
account  Algonquin  would  receive  f^om 
Colmnbta  Gas  T^ansndsrion 
Corporation  (Colombia),  near  Hanover. 
New  Jersey  up  to  354)00  Dt/dinltOt 
which  it  would  redeliver  to  NEPCs 
Manchester  Street  Station,  in 
Providence.  Rhode  Island  or  to  NEPCs 
Brayton  Point  Plant  near  Somerset 
Massachusetto. 

Algonquin  proposes  to  provide  the 
new  firm  transportation  services  under 
two  new  rate  schedules.  Firm 
transportation  services  provided  for 
NEPC  would  be  accomplished  under 
Rate  Schedule  X-3a.  nrm  transportatiott 
service*  for  the  odier  shippers  would  be 
provided  under  Rate  Schedule  AFr-2. 
Rate  Schedules  X-38  and  AFr-2  provide 
for  one-part  monthly  demand  charges 
iM^ch  are  said  to  be  designed  to  &dly 
recoup  the  cost-of-service  of  the 
propoeed  incremental  facOtties.  Shippers 
would  incur  monthly  demand  charges  of 
$4 J7B  per  Dt  for  the  Champlain  and 
boquois/Tennessee  project  volumes  and 
$124)60  per  Dt  for  the  ANR  project 
volume*. 

To  provide  the  proposad  firm 
transportation  service*  described  above, 
Algonquin  propoee*  to  construct  and 
operate  extensive  facility  addition*, 
theee  include:  12300  honepower  of  new 
compression  at  Mendon.  Massachusetts; 
41.0  miles  of  various  diameter  loops  and 
delivery  lateral  pipeline  to  be  located  in 
Connecticut  Massachusetts,  and  Rhode 
Island;  and  four  new  meter  stations  and 
odier  miscellaneous  modifications  to 
existing  meter  station*.  These  facilities 
are  estimated  to  cost  $1244)  million. 
Algonquin  notes  in  ito  application  that  it 
does  Bot  at  the  present  ttaae  reqaest 
authority  to  construct  and  operate  the 
fadlitie*  ue«ded  to  provide  the  increase 
in  service  to  NEPC  sdiedMlad  for  1004 
iBider  the  A^R  project  Algonquin 
asserto  that  it  will  destan  and  request 
aathority  to  construct  tne  necessary 
additkmal  fadUtia*  in  tiaM  to  BMet  die 
requested  increase  in  service  from 
354)00  Dt/d  to  00600  Dt/d  by  October 
31.1004. 

It  should  be  noted  dmt  die 
Commission's  order  of  January  12, 1900. 
advisee  all  parties  who  have  previoualy 
intervened  to  Dodcet  No.  CP97-461  and 
to  the  ether  "opvi  season"  docketa  to 


file  new  toterventions  if  they  wish  to 
become  parties  to  this  apirfication. 

Coountnt  date:  February  22. 1909.  to 
acoordanoa  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  ANR  PlpeHaa  CaaopaBy 

[Docket  Na  Cne-637-000] 
Fefaruaiy  1 190B 

Take  notice  that  on  January  17. 19801, 
KttBi  PipeliDe  Cooqwny  (ANR).  500 
Renaissance  Center.  Detroit  Iwlichigan 
48243.  filed  an  anilication  to  Docket  No. 
CP8e-637-000  pursoant  to  section  7(c)  of 
the  Natural  Gas  Act  and  to  the 
Comadssion's  order  (tf  January  12. 1980 
to  Docket  Na  CP87-451-0ie  for  a 
certificate  of  public  convenience  and 
necessity  aathorixing  it  to  construct  and 
operate  pipeline  facfUties  and  perform 
transportation  services,  aU  as  more  fully 
set  forth  in  the  application  oa  file  with 
the  Commission  and  open  to  public 
iiupectioa. 

Specifically.  ANR  proposes  to 
transport  on  a  firm  basis,  287,500  Mcf 
per  day  on  behalf  of  the  following 
customers: 


ANR  aleo  tatends  to  transport  on  an 
totemiptiUe  baeia,  504100  Mcf  per  day 
on  behalf  of  one  end  user,  Energy 
Marketing  Exchange,  be 

ANR  proposes  to  oonstract  and 
operate  92.4  imles  of  new  24'  pipelfae 
from  ito  mainline  near  Muncie,  Indiana 
to  Lebanon.  Ohio  ariiere  it  wfll 
Interconnect  with  the  facilities  of  CNG 
Transmission  Company  (CNG)  and 
Texas  Eastern  Transmission 
Corporation  (TETCO).  Pdrdier,  ANR 
requesta  authorization  to  oonstmct  160.7 
Bides  of  p4>eline  looping,  21,000  HP  of 
compression  and  appurtenant  fecilities. 
ANR  esserta  that  tlwse  fadtities  are 
necessary  to  support  the  proposed 
transportation  services.  Vohunes  of  gas 
will  be  ddivered  to  CNG  and  TETCO  at 
Lebanon,  Ohio  and  to  Columbia  Gas 
Transmission  Corporation  at  an  existing 
toterconnection  at  PaalAng.  Ohio  for 
ultimate  dritvery  to  the  aboveaaentioned 
transportation  custoacrs.  The  total  cost 
of  diese  facilities  are  estimated  to  be 
$168,309,000  wUdi  is  to  be  fimnoed 
from  funds  on  hand.  The  states  that  will 
be  affected  by  the  proposed 
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constmctioB  include:  itttoots,  Indiana, 
Iowa,  Kansas,  Missouri,  Ohio  and 
Wisconsin. 

ANR  states  that  the  proposed 
transportation  services  wdl  be 
performed  under  ito  currently  effective 
FERC  Tariff  Volume  No.  A  which 
govern*  setf-implementing 
transpoitatkw  services. 

This  ^iplieatun  was  filed 
concurrently  with  an  Offer  of  Settlesient 
in  Docket  No.  CP87-451-00a  et  oL.  and 
Docket  No.  CP88-ig3-O0O  wrfaidi 
provide*  for  (a)  the  expedited 
processing  and  ap{Hi>vaI  of  the  instant 
application,  sabjeci  to  the  completion  of 
a  hill  envinaunenUl  review,  aiid  (b)  the 
withdrawal  of  the  EASTCO  filing  to 
Docket  No.  CP8ft-ia3-000  upon 
acceptance  of  a  final  certificate  m  this 
proceeding.  It  should  be  noted  that  the 
Comraission's  order  of  January  IZ  1980 
advises  all  parties  who  have  previously 
intervened  to  Dock^  No.  CP87-451-0e0, 
et  ai,  and  to  the  other  "open  season" 
docketo  to  file  new  interventions  if  they 
wish  to  become  parties  to  this 
applicatton. 

Comment  dale:  February  22, 1389,  m 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


13. 


Company 


(Docket  No.  CP89-73O-000I 
February  2, 1989 

Take  notice  that  on  January  30, 1989. 
Transwestem  Pipeline  Company 
(Transwestem).  PX).  Box  1188,  Houston. 
Texas  77251-1188,  filed  to  Docket  No. 
CPa9-738-009  a  request  pursuant  to 
§  157  J06  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportatton  service  on  behalf  of 
McKay  Oil  Corporation  (McKay],  a 
natural  gas  producer,  under 
Transwestem's  blanket  certificate 
issued  to  Docket  Na  CP88-133-O0a 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  to  the 
application  which  is  on  file  widi  the 
Cononiseion  and  open  to  public 
inspection. 

Transwestem  requesta  audiorization 
to  transport,  on  an  intermptibte  basis, 
up  to  a  anxtoMBB  of  Z500  MMBto  of 
natural  gas  per  day  for  McKay  from  a 
receipt  potot  located  in  Section  29, 
Townshto  4  Soudi,  Range  22  East 
Chaves  Coanty,  New  Mexico,  to  a 
delivery  potot  located  to  section  8, 
Township  e  South,  Range  23  East 
Chaves  Cowity,  New  Mexica 
Transwestem  anticipates  traosportii^, 
on  an  average  day  1,875  MNffitu  and  an 
annual  volume  of  912,500  MMBtu. 

Ti-answestem  states  that  the 
transportation  of  natural  gas  for  McKay 


commenced  December  30, 1988,  as 
reported  to  Docket  No.  ST89-1890^)00, 
for  a  lao^y  period  porsuairt  to 
§  284.223(a)  of  the  Commission's 
Regulations. 

Comment  date:  Mart^  20, 1909.  to 
accordance  with  Standnd  P&ragnpii  G 
at  the  end  of  this  notice. 


14.  Florida  Gas 


Coaspany 


[Docket  No.  CFBa^lTS-Ol^ 
February  2, 1989 

Take  notice  that  on  January  13, 1989, 
Florida  Gas  Transmission  Company 
(FGT).  1400Smitfi  Street  Houston. 
Texas  77002.  filed  to  Docket  No.  CP58- 
179-013  an  amendment  to  ito  pending 
applications  m  Docket  Nos.  CP88-178- 
012  et  al,  pursuant  to  sections  7(b]  and 
7(c)  of  the  Natural  Gas  Act  fiar  a 
certificate  of  puUic  convenience  and 
necessity  requesting  (1)  an  allocation  of 
existing  capacity  (Phase  !  capacity)  and 
new  animal  vohmetric  entitiemento 
(AVE)  for  ita  customers,  (2)  dianges  to 
the  terms  and  conditions  concerning  its 
existing  Rate  Schedules  G  and  L  (3) 
authorization  to  implement  a  smaR 
general  resale  service  nnder  a  proposed 
Rate  Sdiedule  SGS  and  to  implement 
services  on  behalf  of  anj'  new  frrm  sales 
customers  requesting  and  receivrng  an 
allocation  of  capacity,  (4) 
implementatton  of  conversion  ri^tto  for 
FGT*s  resale  and  direct  sales  customers. 
(5)  the  withdrawal  of  ito  request  for 
separate  section  7(c)  certificates  to 
implement  transportation  services  under 
proposed  Rate  sichedides  FTS-1  and  FT, 
currently  pending  to  Docket  No.  CPB8- 
128-012  smd  the  abandonment  of  firm 
transportation  service  under  Rate 
Schedule  T-5  and  (8)  other  tstTS. 
changes  reflecting  FGTs  desire  to 
provide  "open-access"  transportation 
services,  to  alter  ito  priorities  of  service, 
and  to  modify  other  provisions  to  its 
General  Terms  and  Condition  (GTC) 
Section  of  ito  FERC  Gas  Tariff,  all  as 
more  fully  set  forth  in  the  amerfdment  on 
file  with  the  Commission  and  open  to 
pwWic  tospection. 

FGT  states  that  on  October  30, 1987,  it 
submitted  an  Offer  of  Settlement  and  an 
amendment  to  Docket  Nos.  CP88-128- 
012  et  al.,  which  addressed  two  central 
issues  (1)  juatateation  for  FGTs 
proposed  facilities  (Phase  II  expansion) 
and  (2]  the  restnrctxmng  of  the 
contractual  relationships  with  its 
customers  to  order  to  offer  an  expansion 
of  services.  Subsequently,  FGT  states 
that  it  has  entered  toto  further 
discussions  with  aH  of  ito  customers  and 
has  submitted  concurrently  four 
interrelated  filings  which  address  the 
pending  service  issues  in  Dodcet  CPB8- 
128-012  et  al.  Aside  from  the  iiwtant 


amendment  Docket  No.  CP88-1 28-013, 
FGT  asserto  the  current  filtogs  are;  (1) 
Docket  No.  RP89-50-000— a  proposed 
general  cost  of  service  rate  tocrease  and 
new  rate  desiga  (2)  Dodcet  No.  CP89- 
555-0809— a  reqaest  for  the 
Commission's  blanket  transportation 
certffieate  onder  Order  Nos.  436  and  500, 
and  (3)  Docket  No.  CP89-^56-0eo— a 
reqaest  for  a  blanket  certificate  to  make 
sales  for  resale  to  others.  FGT  asserts 
that  all  four  filings  are  interrelated,  and 
conditions  ito  willingness  to  accept  a 
blanket  transportation  certificate  on  the 
Commission's  approval  of  all  four 
applications.  Therefore,  FGT  requests 
that  tiie  Commission  consolidate  all  four 
applications  into  one  proceedtog. 

FGT  hereby  requesta  to  abandon  its 
current  system  of  AYE'S  and  the  interim 
allocation  plan  as  set  forth  in  section  21 
of  the  General  Terms  and  Condition  of 
ito  FERC  Gas  Tariff  to  be  effective  upon 
ito  acceptance  of  a  blanket 
transportatton  certificate  under  Subpart 
G  of  Part  284  of  the  Commission's 
Regulations.  FGT  proposals  include 
abandonment  of  all  certificated  levd  of 
sales  (iochiding  the  use  of  its 
transmission  fadtities  to  effectuate 
direct  sale  arrangements)  and  its  Rate 
Schedule  T-3  ser^'ices  as  weD.  FGT 
requests  authorization  to  concurrently 
implement  an  allocation  of  the  Phase  I 
capacity.  FGT  states  that  an  initial 
allocation  for  Phase  I,  capadty  is  set 
forth  in  Exhibit  I  of  Docket  No.  CP6&- 
129-013;  however,  FGT  proposes  to 
conduct  an  "open  season"  starting  on 
January  13. 1989,  and  conduding  on 
March  15. 1989.  FGTprtqwses  that 
customers  Hsted  to  Exhflrit  I  who  wish  to 
increase  or  decrease  the  firm  levels  of 
entirienrento  should  submit  their  request 
withm  this  b'me  frame  and  all  such 
reqneste  will  be  considered  as  being 
filed  concurrent;  it  is  explained.  Alter 
March  15. 1989.  FGT  states  that  it  would 
accept  any  additional  request  for 
uncommitted  Phase  I  capadty  unti'l  on 
or  before  April  1.1989,  whereupon  FGT 
states  that  it  would  list  any  request  for 
firm  capadty  which  cannot  be 
accommodated  on  a  Firm  Natural  Gas 
Service  Log  which  FGT  proposes  to 
estaWfsh  to  section  14  in  its  GTC  of  ito 
FERC  Gas  Tariff.  On  May  1. 1989,  FGT 
proposes  to  revise  Exhibit  1  of  the 
instant  amendment  to  reflect  the  results 
of  the  proposed  "open  season"  and 
would  also  file  to  revise  the  propose 
rates  to  Docket  No.  RP89-5(>-O00  at  that 
time  as  well.  FGT  further  proposes  to 
conduct  an  "open  season"  for  customers 
desiring  mterruptible  sales  or 
transportation  services.  FGT  asserto  that 
it  would  provide  pubHc  notice  of  the 
date  of  commencement  of  sudi  "open 
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season"  via  its  electronic  bulletin  board 
and  through  notices  in  the  Wall  Street 
Journal  and  other  trade  publications. 

FGT  sUtes  that  in  Docket  No.  CP68- 
129-012  et  aJ.  it  proposed  to  restructure 
its  tariff  to  enable  it  to  provide  firm 
sales  for  resale  under  Rate  Schedule  G 
and  to  provide  preferred  interruptible 
sales  under  Rate  Schedule  I  to  l)e 
effective  on  the  in-service  date  of  the 
proposed  facilities.  Due  to  the 
interrelationship  of  the  proposals  in 
Docket  Nos.  RP89-50-(XX).  CPB8^129-(n3. 
C3>e9-555-000  and  C3>8»-556-00a  FGT 
now  requests  that  the  proposed 
revisions  to  Rate  Schedules  G  and  I 
become  effective  upon  its  acceptance  of 
a  blanket  transportation  certificate,  at 
which  time  the  allocation  of  Phase  I 
capacity  would  also  take  place.  FGT 
explains  that  the  revisions  requested  to 
be  made  are  the  same  as  proposed 
previously  for  Docket  No.  CP68-129-012 
et  aJ.  with  the  following  modifications: 
(1)  The  respective  Rate  sections  reflect 
the  proposed  rate  design  in  Docket  No. 
RP89-5O-O0O,  (2)  conversion  ri^ts  which 
allegedly  conform  to  the  Commission's 
policy  under  Order  Nos.  500,  etseq.,  (3) 
modification  to  the  Authorized  Over-run 
Gas  section  and  the  elimination  of  the 
Minimam  BUI  section  of  its  FERC  Gas 
Tariff,  and  (4)  the  implementation  of  an 
Entitlement  Charge  section  under  Rate 
Schedule  I  service  and  the  removal  of  all 
end-use  restrictions  as  currently 
implemented  under  Rate  Schedule  I 
service. 

FGT  also  requests  certificate 
authorization  to  establish  a  Rate 
Schedule  SGS  service  for  customers 
purchasing  less  than  1.100,000  dt 
annually  at  a  one-part  volumetric  rate. 
FGT  states  that  no  conversion  rights  to 
firm  transportation  service  would  be 
proposed  for  Rate  Schedule  SGS  service 
although  those  customers  identified  in 
Exhibit  I  as  proposed  Rate  Schedule 
SGS  customers  would  be  provided  the 
opportunity  to  receive  service  under 
FGT s  Rate  Schedule  G  during  FGTs 
proposed  "open  season".  FGT  proposes 
to  make  effective  the  Rate  Schedule  SGS 
service  upon  the  date  it  accepts  it 
blanket  transportation  certificate  and 
requests  abandonment  authority  under 
Rate  Schedule  G  for  those  customers 
which  would  be  served  imder  the  Rate 
Schedule  SGS.  FGT  proposes  that  rates 
for  Rate  Schedule  SGS  be  established  in 
Docket  No.  RP8&-50-000. 

FGT  states  that  it  requested  in  Docket 
No.  CFe»-129-012  et  aJ.,  individual 
certificates  to  implement  transportation 
services  under  Rate  Schedules  FTS-l 
and  FT.  FGT  pointe  out  that  in  view  of 
its  request  for  a  blanket  transportation 
COTtificate  in  Docket  No.  CP8e-555-000 


that  such  requests  for  individual 
transportation  services  are  no  longer 
necessary.  Therefore,  FGT  proposes  the 
withdrawal  of  these  requests  for 
individual  certificates  and  instead 
would  self-implement  proposed  firm, 
preferred  interruptible,  and  interruptible 
transportation  services  under  1 284.221 
of  the  Commission's  Regulations  and 
under  the  proposed  Rate  Schedules 
FTS-l.  WT-1  and  ITS-l  proposed  for 
Docket  No.  CP80-^55-000. 

FGT  states  that  in  Docket  No.  CP6ft- 
129-012  et  al.,  it  requested  abandonment 
authority  for  a  firm  transportation 
service  on  behalf  of  Florida  Power  and 
Light  Company  (FP&L)  as  described  in 
Rates  Schedule  T-3  to  be  effective  on 
the  in-service  dates  the  facilities 
proposed  for  Phase  U  expansion. 
However,  FGT  now  proposes  to  give 
FP&L  the  option  of  nominating  firm 
transportation  service  under  proposed 
Rate  Schedule  FTS-l  or  to  retain 
entitlements  under  Rate  Schedule  T-3 
service.  In  the  event  FP&L  elects  to 
receive  all  of  its  entitlements  under  Rate 
Schedule  FTS-l,  then  FGT  requests 
abandonment  authority  for  Rate 
Schedule  T-3  service  to  be  effective  on 
the  date  FGT  accepts  a  blanket 
transportation  certificate. 

FGT  proposes  numerous  other 
changes  to  its  GTC  of  its  FERC  Gas 
Tariff.  The  following  are  the  sections 
which  are  requested  for  modification  or 
inclusion  into  its  FERC  Gas  Tariff: 
Section  9— Priority  of  Service,  Section 
9A— Priorities  of  Service — Pipeline 
Capacity,  Section  9B — Priorities  of 
Service— Scheduling,  Section  13 — 
Changes  IN  Contract  Qiantities.  Section 
16— Schedule  of  Effective  Miniuwum 
Annual  Quantity,  Section  18A — 
Conversion  of  Service,  Section  18 — 
Determination  of  Deliveries.  Section 
Zt— Order  No.  497  Compliance,  and 
Section  25 — Transition  Cost  Recovery 
Mechanism.  FGT  states  that  the 
Transition  Cost  Recovery  (TOl) 
mechanism  would  be  amounts  prudently 
incurred  and  paid  by  FT  to  its  producer/ 
suppliers  in  settlement  of  take-or-pay 
obligations  or  to  reform  contract  terms 
in  such  contracts.  FGT  states  that  any 
cost  paid  by  FGT  to  Southern  Nahu^l 
Gas  Company  (SNG)  relating  to  the 
flow-through  of  take-or-pay  costs  firom 
SNG  would  not  be  included  in  the 
proposed  "TCR  mechanism.  FGT  states 
that  the  TCR  mechanism  would  be 
applied  as  a  surcharge  during  the  same 
five  year  period  in  which  its  existing 
customers  may  elect  to  convert  100 
percent  of  their  sales  entitlements  to 
transportation. 

Comment  date:  February  23, 1980,  in 
accordance  with  the  first  subparagraph 


of  Standard  Paragraph  G  at  the  end  of 
this  notice. 

15.  Texas  Gas  Transmission  Corporatioa 

(Docket  No.  CPeO-720-000] 
February  2, 1966 

Take  notice  that  on  January  30, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-720-000  a  request 
pursuant  to  i  157.205  of  the 
Commission's  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Stand  Energy 
Corporation  (Stand),  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated 
November  4, 1988,  imder  its  currently 
effective  T  rate  schedule,  it  proposes  to 
transport  up  to  142,820  MMBtu  per  day 
equivalent  of  natural  gas  for  Stand  from 
points  of  receipt  listed  in  Exhibit  "B"  of 
the  agreement  to  delivery  points  listed 
in  Exhibit  "C,  which  transportation 
service  involves  various  transporters. 
Texas  Gas  advises  that  the  ultimate 
end-user  of  the  gas  is  The  Kroger 
Company. 

Texas  Gas  advises  that  service  under 
S  284.223(a)  commenced  on  December 
15, 1988,  as  reported  in  Docket  No. 
ST89-1402.  Texas  Gas  further  advises 
that  it  would  transport  10,000  MMBtu  on 
an  average  day  and  52,129,300  MMBtu 
annually. 

Comment  date:  March  20, 1989,  in 
accordance  with  Paragraph  G  at  the  end 
of  this  notice. 

IS.  Texas  Gas  Transmission  Cotporation 

(Docket  No.  CP86-717-000] 
February  2, 1968 

Take  notice  that  on  January  30, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-717-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Total 
Minatome  Corporation  (Total),  under  the 
blanket  certificate  issued  in  Docket  No. 
CP8e-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 
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Texas  Gas  states  tfiat  pursaant  to  a 
transportation  a^eement  dated  October 
10, 1988,  under  it»  currently  effective  T 
rate  schedule,  it  proposes  to  transpott 
up  to  25,000  MMBtu  per  day  equivalent 
of  natural  gas  for  Total  from  pointfs)  of 
receipt  listed  in  Exhibit  "V  at  the 
agreement  to  delivery  poiBt(s)  listed  in 
Exhibit  "C",  which  transportatioo 
service  involves  various  transpcrteis. 
Texas  Gat  advises  that  the  ultiiaate 
end-user  tii  the  gas  is  Louisville  Gctt  and 
Electric  Company. 

Texas  Gas  advises  that  service  under 
S  284.223(8)  coiamenced  oa  December 
15, 1988,  as  reported  m  Docket  No. 
ST89-182a  Texas  Gas  farther  advises 
that  it  would  transport  1,000  MMBtu  on 
an  average  day  and  366.000  MMBta 
annually. 

Cominen/ (iote;  March  20. 1988^  in 
accordance  with  Paragraph  G  at  the  end 
of  this  notice. 

17.  Tennessee  Gas  npefine  Company 

[Docket  No.  CPe9-713-Q00} 
Febmuy  2. 1989 

Take  notice  that  on  January  30. 1969. 
Tennessee  Gas  Pipeline  Company, 
(Tenneaaee).  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP80- 
713-000  a  request  pursuant  to  i  157.205 
of  the  CoauBissian's  Regoiations  under 
the  Natural  Gas  Act  (18  CFR  157.206)  for 
authorizaticm  to  provide  an  interruptible 
transportation  service  for  Superior 
Natural  Gas  Cotporation  (Superior),  a 
marketer,  acting  on  behalf  of  itself  and 
as  agent  for  Waher  Oil  &  Gas 
Corporation,  under  the  blanket 
certificate  issued  in  Docket  No.  CPB7- 
115-000  on  Jime  18, 1987,  puruant  to 
sectioa  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Comoiission  and  op^i  to 
public  inflection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
November  23, 1988,  as  amended,  under 
its  Rate  Schedule  IT,  it  proposes  to 
transport  up  to  50,000  dekatherms  (dt) 
per  day  equivalent  of  natural  gas  for 
Superior.  "Tennessee  states  that  it  would 
transport  the  gas  from  receipt  points 
located  offshore  Louisiana  and  of(i^K>re 
Texas,  and  in  the  states  (rf  Alabama, 
Kentucky,  Louisiana,  Mississippi, 
Pennsylvania  and  Texas,  and  deliver 
such  gas  to  various  points  off 
Tennessee's  system,  points  located  in 
multiple  states. 

Tennessee  advises  ^lat  service  under 
§  284.223(a)  commenced  December  8, 
1988,  as  reported  in  Docket  No.  5T89- 
1711  (filed  January  12. 198^.  Teiuiessee 
further  adiises  that  it  would  transport 
50,000  dt  on  an  average  day  and 
18.250.000  dt  annually. 


Comment  date:  March  20, 1969,  in 
accordance  wiA  Standard  Paragrai^  G 
at  Itie  end  of  this  notice. 

18.  Uaitad  Gas  Pipe  Line  Cenpany 

[DockH  Na  CFBe-7Q»-000} 
February  2. 1969 

Take  notice  that  on  Janutuy  Z7, 1989, 
United  Gas  Pipe  Line  Company  (United). 
P.  O.  Box  1478,  Houston,  Texas  772S1- 
1478,  filed  in  Docket  No.  CP89-709-000, 
a  request  pursuant  to  §9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  and  the  Natural  Gas  Policy  Act 
(10  CFR  284.223)  for  authorization  to 
provide  a  transportati'on  service  for 
Texas  Gas  Marketing  (Texaco),  a 
marketer,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7f  c)  of  the 
Natural  Gas  Act  all  as  more  fully  set 
fordi  in  die  reqaest  which  is  on  file  with 
the  Commissiai  and  open  to  public 
inspection. 

United  states  diat  pm^oant  to  an 
interruptible  transportation  agreement 
dated  Jiuie  15, 1988.  as  amended  on 
December  16, 1968,  it  proposes  to 
transport  natural  gas  for  Texaco  from 
poin^  of  receipt  located  in  the  state  of 
Texas  to  points  of  delivery  located  in 
the  states  of  Texas,  Louisiana  and 
Mississippi. 

United  further  states  that  the  peak 
day  quantities  would  be  41,200  MMBtu, 
the  average  daily  quantities  would  be 
41,2000  MMBtu  and  that  the  annual 
quantities  would  be  15,038,000  MMBtu. 
Service  under  {  284.223(a}  commenced 
December  16, 1988,  as  reported  in 
Docket  tio.  ST80-1743-000,  it  is  stated. 

Contment  date:  March  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  ttiis  notice. 

19.  Equitians,  Inc. 
[Docket  No.  (3«9-«7B-0a0) 
February  3, 1969 

Take  notice  that  on  January  23, 1988, 
Equitrans,  Inc  (Equitrans)  4955 
SteubenviUe  Pike,  Pittsburgh, 
Pennsylvania  15205,  filed  in  Docket  No. 
CP89-67TM)00  a  request  piumiant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
two  new  delivery  points  to  Equitable 
Gas  Company,  a  Division  of  Equitable 
Resoint;es,  Inc.  (Equitable)  an  existing 
customer,  under  Equitrans'  blanket 
certificate  issued  in  Dodcet  No.  CP86- 
553-000  pnrsuant  to  section  7  of  the 
Natiiral  Gas  Act,  aD  as  more  fully  set 
forth  in  die  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Equitrans  proposes  to  construct  and 
operate  two  taps  off  its  l&-inch,  H-152 
transmission  line,  one  in  Pine  Township 
and  one  in  Robinson  Township. 
Allegheny  County.  Pennsylvaina. 
Equitrans  states  the  estimated  peak  day 
volumes  to  be  1,200  Mcf  and  2.700  Mcf. 
respecti'vely,  and  the  estimated  annual 
volumes  to  be  100,000  Mcf  and  225,000 
Mcf.  respectively.  Equitrans  further 
states  that  the  gas  would  be  used  to 
serve  small  commercial  and  residential 
customers. 

Equitran  asserts  that  the  pnq)osed 
delivery  points  would  have  an 
insignificant  iaipact  on  its  facility  to 
meet  its  peak  day  and  annual  deliveries. 

Comment  date:  March  20. 1980.  in 
accordance  with  Standard  Paragraph  G 
at  tlie  end  at  this  notice. 

20.  United  Gas  Pqw  line  Company 

[Docket  No.  CPe9-7O«-0Q0] 
Febniaiy  3. 1988 

Take  notice  that  on  January  28, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Hooston.  Texas  77251- 
1478,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  filed  in  Docket  Na 
CPe9-704-000  an  appUcatian  reqaesting 
authorisation  to  tranq>ort  and  deliver  up 
to  124,100  MNffitB  of  natural  gas  per  day 
for  direct  sale  to  Mississippi  Power 
company  (IiriissisBippt  Power),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commissioa 
and  open  to  public  inspection. 

Specifically,  United  requests 
authorization  to  implement  three 
interruptible  and  one  firm  gas  sales 
contracts  with  Mississippi  Power  at 
three  locations  in  MissiasippL 
Certificated  facilities  are  in  place  and 
ready  for  cootract  implementation  at  a'd 
of  d»  locations. 

Comment  dote:  February  24, 1969,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  diis  notice. 

21.  Southsm  Natural  Gas  Compaay 

Pocket  No.  CP8e-687-«n) 
Fel>ruafy  3, 1969 

Take  notice  diat  on  January  23. 1989. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2583,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP89-687-000  an  appKcation  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  permitting  and  approving 
Southern's  abandonment  of  certain 
pipeline  and  appurtenant  facilities,  all 
as  more  fully  set  forth  in  the  amilication 
which  is  on  file  with  the  Commission 
and  open  to  poblic  inspection. 

Southern  requests  authority  to 
abandon  approximately  8U94  miles  of 
its  12-inch  and  8-inch  Montgomery- 
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Columbus  Loop  Line  by  sale  to  SNG 
Intrastate  Pipeline  Inc.  (SNG  Intrastate), 
a  wholly-owned  subsidiary.  Southern 
states  that  this  segment  of  pipeline 
extends  bom  its  McConneUs 
Compressor  Station  in  Tuscaloosa 
County.  Alabama,  to  its  Sebna 
Compressor  Station  in  Dallas  County, 
Alabama.  Southern  further  states  that 
its  12-inch  Montgomery-Columbus  Line 
parallels  this  segment  of  its  Loop  Line 
and  has  sufficient  capacity  and  the 
existing  capability  to  serve  those 
customers  currently  served  by  the  Loop 
Line  without  any  interruption  in  service. 
Southern  asserts  that  the  proposed 
abandonment  would  save  future 
replacement  costs,  annual  maintenance 
expenses  and  increase  the  operational 
efficiency  of  its  system. 

Southern  proposes  to  sell  the  subject 
pipeline  facilities  to  SNG  Intrastate  at 
their  depreciated  book  value  of 
$2,801,685.62.  It  is  explained  that  SNG 
Intrastate  currently  owns  and  operates 
an  intrastate  pipeline  system  in 
Northwest  Alabama  and  proposes  to 
expand  its  system  by  interconnecting 
the  81.194  miles  of  pipeline  described 
herein  to  its  existing  intrastate  system. 
This  proposed  expansion  is  expected  to 
benefit  all  of  SNG  Intrastate's  customers 
by  allowing  them  additional  options  and 
flexibility  for  the  movement  of  their  gas. 

Comment  date:  February  24. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

22.  Iowa-Illinois  Gas  and  Electric 
Company 

(Docket  No.  CP88-655-000] 
February  3, 1960 

Take  notice  that  on  January  18, 1989, 
lowa-Ulinois  Gas  and  Electric  Company 
(Iowa-Illinois),  206  East  Second  Street 
P.O.  Box  4350,  Davenport  Iowa  52808, 
filed  in  Docket  No.  CPflO-655-000  an 
application,  pursuant  to  section  7(f)  of 
the  Natural  Gas  Act  requesting  that  the 
Commission  modify  the  certificated 
section  7(f)  service  area  determination 
granted  in  Docket  No.  CP86-688-000  in 
two  respects.  Iowa-Illinois  requests  that 
its  section  7(f)  service  area  in  Illinois  be 
expanded  to  include  the  remainder  of  its 
Illinois  natural  gas  service  territory,  and 
extended  to  encompass  a  transmission 
line  which  interconnects  with  the 
facilities  of  ANR  Pipeline  Company 
(ANR).  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

lowa-Ollnois  states  that  it  presently 
has  a  Hinshaw  exemption  for  this 
service  territory  (Illinois  Hinshaw). 
lowa-Dlinois  is  requesting  that  the  area 
subject  to  its  Illinois  Hinshaw  be 


included  in  its  section  7(f)  service  area 
determination  for  the  purpose  of 
utilizing  the  opportunities  provided  by 
the  Uniform  Regulatory  Jurisdiction  Act 
of  1968  (RR.  2884)  recentiy  passed  by 
Congress  and  signed  by  the  President. 
Second.  lowa-IlUnois  requests  the 
section  7(f)  service  area  determination 
be  modified  by  extending  the 
certificated  service  area  in  Illinois  to  a 
point  of  interconnection  with  the 
pipeline  system  of  ANR  Pipeline 
Con^Mny  (ANR)  near  New  Windsor. 
Illinois.  It  is  stated  that  lowa-Dlinois  and 
ANR  are  constructing  interconnection 
facilities  which  will  commence  at  ANR's 
New  Windsor,  Illinois.  Compressor 
Station  and  proceed  north  for  a  distance 
of  approximately  10.5  miles.  lowa- 
Dlinois  states  that  the  interconnection 
fadlities  wiU  then  divide  to  create  two 
laterals  totaling  approximately  5.05 
miles  in  length,  which  wiU  interconnect 
with  lowa-Dlinois'  existing  gas  facilities 
near  Moline  No.  1  and  Moline  No.  3 
meter  stations  located  in  Rock  Island 
County  and  Henry  County.  Dlinois, 
respectively.  It  is  stated  diat  since  one 
of  the  two  laterals  is  proposed  to 
interconnect  with  lowa-Dlinois'  facilities 
near  Moline  No.  3  meter  station,  and 
since  those  facilities  were  the  subject  of 
lowa-Dlinois'  section  7(f)  service  area 
application,  because  to  connect  to  the 
pipeline  which  crosses  the  Mississippi 
River  into  Iowa,  lowa-Dlinois  believes 
the  interconnection  with  ANR  requires 
an  extension  of  lowa-Dlinois'  section 
7(f)  certificate  service  area.  It  is  further 
stated  that  Exhibit  F  of  this  proceeding 
describes  lowa-Dlinois'  existing  section 
7(f)  service  area  in  Illinois  and  the  areas 
for  which  service  area  extensions  are 
requested. 

lowa-Dlinois  is  requesting  an 
extension  of  its  Illinois  service  area 
determination  for  the  entire  area  marked 
in  blue  on  Exhibit  P,  page  2  of  5.  to 
eliminate  the  need  for  requesting  future 
authority  to  expand  or  enlarge  its 
facilities  in  this  area  or  in  the  event  the 
interconnection,  as  ultimately 
constructed,  varies  slightly  from  the 
route  as  it  is  presentiy  planned.  It  is 
stated  that  the  area  noted  in  blue  on 
Exhibit  F  is  presently  in  the  retail 
service  territory  of  Illinois  Power 
Company,  although  lowa-Dlinois  states 
that  to  the  best  of  lowa-IUinois 
knowledge  and  belief,  no  customers  are 
presentiy  being  served  by  Illinois  Power 
Company  in  this  area.  lowa-Dlinois 
states  that  Illinois  Power  Company  has 
been  served  with  a  copy  of  this 
application.  lowa-Dlinois  does  not 
propose  to  extend  the  service  area 
determination  in  Iowa,  it  is  stated. 


Comment  date:  February  24, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

23.  Williams  Natural  Gas  Company 

[Docket  No.  CP8&-733-000| 
February  3, 1989 

Take  notice  that  on  January  3a  1989, 
Williams  Nahiral  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP8e-733-«)0  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natiu^I  Gas  Act  (19  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Lakeview  ViUage  (Lakeview),  an 
end-user,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  transport  on  a  firm 
basis  up  to  80  MBtu  equivalent  of 
natural  gas  on  a  peak  day,  55  MMBtu 
equivalent  on  an  average  day  and  29,200 
K^ffltu  equivalent  on  an  annual  basis 
for  Ukeview.  It  is  stated  that  WNG 
would  receive  the  gas  for  Lakeview's 
account  at  an  existing  point  on  WNG's 
system  in  HemphiD  Counfy,  Texas  and 
would  deliver  equivalent  volumes  at  an 
existing  point  on  WNG's  system  in 
Kansas.  It  is  asserted  that  the  service 
would  be  effected  using  existing 
facilities  and  that  no  construction  of 
facilities  would  be  required.  It  is 
explained  that  the  transportation  service 
commenced  December  17, 1988,  under 
the  self-implementing  authorization  of 
S  284.223  of  the  Commission's 
Regulations  as  reported  in  Docket  No. 
ST89-1807. 

Comment  date:  March  20, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

24.  Northwest  Pipeline  Coiporation 

[Docket  No.  CP88-735-000) 
February  3. 1969. 

Take  notice  that  on  January  30, 1909. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
Cify,  Utah  84108,  filed  in  Docket  No. 
CP89-735-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  tiie 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
578-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Eagle-Picher 
Minerals,  inc.  (Eagle-Picher).  aU  as  more 
fuUy  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 
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Northwest  proposes  to  transport 
^natural  gas  for  Eagle-Picher  pursuant  to 
a  transportation  agreement  dated 
February  24. 1988.  Northwest  explains 
that  service  commenced  December  5. 
1988,  under  S  284.223(a)  of  the 
CoDunission's  Regulations,  as  reported 
in  Docket  No.  ST89-1B57.  Northwest 
further  explains  that  the  peak  day 
quantity  would  be  2,700  MMBtu,  the 
average  daily  quantity  would  be  2.000 
MMBtu,  and  that  the  annual  quantity 
would  be  730,000  MMBhi.  Northwest 
explains  that  it  would  receive  natural 
gas  for  Eagle-Picher's  account  at  various 
receipt  points  on  its  system  in  Colorado, 
Wyoming.  Utah,  and  Washington  and 
would  redeliver  the  gas  at  a  delivery 
point  on  its  system  in  Owyhee  County. 
Idaho. 

Comment  date:  March  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

25.  Northwest  Pipeline  CwporatioD 
[Docket  No.  CP89-729-000] 
February  3, 1989. 

Take  notice  that  on  January  30, 1969. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CP89-729-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
578-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  United  &igine  and 
Machine  Co.  (United  Engine),  all  as 
more  fuUy  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport 
natiu^l  gas  for  United  Engine  pursuant 
to  a  transportation  agreement  dated 
April  8. 1988.  Northwest  explains  that 
service  commenced  December  3, 1988, 
under  S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
STB9-1658.  Northwest  further  explains 
that  the  peak  day  quantity  would  be  300 
MMBtu.  the  average  daily  quantify 
would  be  300  MMBtu,  and  that  the 
annual  quantify  would  be  110,000 
MMBtu.  Northwest  explains  that  it 
would  receive  natural  gas  for  United 
Engine's  account  at  various  existing 
receipt  points  on  its  system  in  Colorado. 
Wyoming,  Utah,  and  Washington  and 
would  redeliver  the  gas  to  the  Reno 
Lateral  delivery  point  at  Northwest's 
interconnect  with  Paiute  Pipeline 
Company  in  Owyhee  Counfy.  Idaho. 

Comment  date:  March  20. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


26.  Natural  Gas  Pipeline  Company 

[Docket  No.  CP69-e94-000] 
February  3. 1966. 

Take  notice  that  on  January  25, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP80  604  000  a  request  pursuant  to 
SS  157.205  and  284.223(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  a  firm  basis  for 
Texariioma  Transportation  Company 
(Texaricoma),  a  marketer  of  natural  gas, 
under  its  blauoket  certificate  issued  in 
Docket  No.  CP86-582-000  pursuant  to 
section  7  of  the  Natxiral  Gas  Act  aD  as 
more  fuUy  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  states  that  it  proposes  to 
transport  natiu^  gas  for  Texarkoma 
between  receipt  points  in  Oklahoma  and 
Texas  and  delivery  points  in  Illinois  and 
Texas. 

Natural  further  states  that  the 
maximum  daUy,  average  and  annual 
quantities  that  it  would  transport  for 
Texarkoma  would  be  6,000  MMBtu 
equivalent  of  natural  gas  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  FTS),  6,000  MMBtu  equivalent 
of  natural  gas  and  2,190.000  MMBtu 
equivalent  of  natxiral  gas.  respectively. 

Natural  indicates  that  in  a  filing  made 
with  the  Commission  on  January  25. 
1989,  it  reported  that  transportation 
service  for  Texarkoma  had  begun  on 
December  1, 1988  under  the  120-day 
automatic  authorization  provisions  of 
S  284.223(a). 

Comment  date:  March  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

27.  Northwest  Pipeline  CorporatioD 

(Docket  No.  CP86-731-000] 
February  3. 1989. 

Take  notice  that  on  January  30, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
Cify,  Utah  84108,  filed  in  Docket  Na 
CP89-731-000  a  request  pursuant  to 
SS  157.205  and  264.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
578-000  pursuant  to  section  7  of  the 
Natiiral  Gas  Act  for  Questar  Energy 
Company  (Questar),  aU  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport 
natural  gas  for  Questar  pursuant  to  a 


transportation  agreement  dated 
February  10, 1988.  Northwest  explains 
that  service  coounenced  December  1. 
1988,  under  SS  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  STB9-1568.  Northwest 
further  explains  that  the  peak  day 
quantify  would  be  80.000  MMBtu,  the 
average  daUy  quantify  would  be  10.000 
MMBtii  and  that  the  annual  quantify 
would  be  3.65a000  MMBtii  Northwest 
explains  that  it  would  receive  natural 
gas  for  Questar's  account  at  various 
receipt  points  on  its  system  in  Colorada 
Oklahoma,  Oregon.  Wyoming.  Utah,  and 
Washington  and  would  redeUver  the  gas 
to  various  delivery  points  on  its  system 
in  Colorado,  Idaho.  New  Mexico. 
Oklahoma.  Oregon,  Utah,  and 
Washington. 

Comment  date:  Mardi  20. 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

28.  Algonquin  Gas  TransauasMw 

rnmpany 

[Docket  No.  CP88-187-001] 
Febniaiy  3, 1969. 

Take  notice  that  on  January  17, 1980. 
Algonquin  Gas  Transmission  Company 
("Algonquin").  1284  Soldiers  Field  Road. 
Boston,  Massachusetts,  filed  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  aiui  the  Commission's 
"Order  Finding  Niagara  In^rart  Point 
Projects  Discrete",  issued  January  12. 
1988.  at  Docket  No.  CP87-451-017.  et  al. 
an  application  for  a  certificate  of  public 
convenience  and  necessify  authorizing 
the  firm  transportation  by  Algonquin  of 
up  to  62.000  MMBtii  per  day  22.6  bcf/yr 
for  Northeast  Energy  Associates  Limited 
Partnership  ("Northeast")  from  points  of 
receipt  at  Lambertville.  New  Jersey  and 
CenterviDe.  New  Jersey  to  the  site  of 
cogeneration  fadUfy  at  Bellingham. 
Massachusetts  (the  "Northeast  Project"), 
and  the  construction  and  operation  of 
certain  pipeline  and  appurtenant 
facilities  needed  to  render  this  service. 
The  initial  term  proposes  is  25  years 
with  the  option  to  extend  an  additional  8 
years.  aU  as  more  fully  set  forth  in  the 
request  v^ch  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'This  amended  application  supersedes 
Algonqtiin's  pending  application  at 
CP88-187-000  and  modifies  its  pending 
application  at  CP8&-186-O00  insofar  as 
that  application  involves  facilities 
related  to  providing  firm  transportation 
to  the  Northeast  Project  The  amended 
service  to  Northeast  wiU  be  designated 
as  Rate  Schedule  X-35  and  wiU  be 
contained  in  Algonquin's  FERC  Gas 
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Tariff  Original  Volume  No.  2.  Algonquin 
proposers  a  monthly  demand  charge  of 
$13,265  per  MMBtu. 

Algonquin  states  that  it  is  seeking  to 
amend  its  pending  application  at  Docket 
No.  CP88-187-000  to  reflect  a  change  in 
the  anticipated  service  commencement 
date  for  the  Northeast  Project  to 
transfer  its  request  for  authorization(s) 
to  construct  and  operate  facilities 
related  to  the  Northeast  Project  from 
Docket  No.  CP8&-186-000  to  this  docket 
and  to  modify  the  proposed  facilities  to 
reflect  change  in  the  proposed  points  of 
receipt  into  Algonquin's  facilities 
following  the  Commission's  "Order 
Finding  Niagara  Import  Point  Projects 
Discrete"  issued  on  January  12. 1980  at 
CP87-451-017. 

Algonquin  states  that  the  amended 
commencement  date  for  the  Hnn 
transportation  service  is  January  1. 1991. 
rather  than  November  1, 1989. 

Algonquin  requests  authorization  to 
construct  and  operate  certain  facilities 
to  render  such  service,  including:  8.2 
miles  of  36-inch  pipeline  loop  of 
Algonquin's  mainline  from  Ramapo, 
New  York  to  the  Stony  Point  compressor 
station  in  Stony  Point  New  York;  2.0 
miles  of  36-inch  pipeline  loop  of 
Algonquin's  mainline  from  Mansfield  to 
Chaplin,  Connecticut;  5.5  miles  of  24- 
inch  pipeline  loop  of  Algonquin's  G-5 
System  from  the  G-1  System  to  the  G-12 
tap;  5.2  ndles  of  20-inch  replacement 
pipeline  on  Algonquin's  G-8  system 
from  the  G-9  tap  to  the  G-11  tap;  4.9 
miles  of  12-inch  pipeline  loop  of 
Algonquin's  E-1  System  from  the  E-3 
tap  to  Salem  Pike.  Connecticut  meter 
station;  a  new  meter  station  at 
Bellingham,  Massachusetts;  and 
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miscellaneous  appurtenant  faciUties. 
The  estimated  cost  of  such  facilities  is 
$49,211,000.  Algonquin  proposes  that 
construction  costs  and  working  capital 
will  be  financed  with  bank  financing 
equal  to  75  percent  and  equity 
contributions  equal  to  25  percent 

Comment  date:  February  24. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

29.  Tennessee  Gas  PipeHne  Company 

[Docket  No.  CP88-171-001] 
February  3, 1988. 

Take  notice  that  on  January  17. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
'Texas  77252,  Tiled  an  amendment  to  its 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  requesting  authority 
to  provide  firm  natural  gas 
transportation  for  seven  shippers  in  an 
aggregate  daily  maximum  quantity  of 
141,110  Dt  and  to  construct  and  operate 
facilities  to  transport  and  deliver  these 
and  other  quantities  of  natural  gas. 
together  with  an  application  pursuant  to 
Executive  Order  No.  10485  for  an 
amended  Presidential  permit  authorizing 
the  construction,  operation, 
maintenance,  and  connection  of  pipeline 
facilities  at  the  International  Boundary 
between  the  United  States  and  Canada, 
all  as  more  fully  set  forth  in  the 
amendment  which  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

'Tennessee  proposes  to  construct  and 
operate  the  Niagara  Spur  Loop  Line  to 
accommodate  the  receipt  and 
transportation  by  Tennessee.  National 
Fuel  Gas  Supply  Corporation  (National). 


and  PennEast  Gas  Services  Company 
(PennEast)  of  proposed  new  imports  at 
the  Niagara  import  point  on  the  U.S.- 
Canadian border.  The  Niagara  Spur 
Loop  Line,  to  be  jointly  owned  by 
Tennessee.  National,  and  PennEast 
would  consist  of  49.2  miles  of  30-inch 
pipeline  extending  from  the  Niagara 
import  point  to  a  point  near  Aurora, 
New  York.  7,000  horsepower  of 
compression,  and  metering  and  related 
facilities  that  would  cost  an  estimated 
$65.5  million.  The  proposed  facilities 
would  increase  capacity  at  the  Niagara 
import  point  by  452.900  Mcf  per  day. 

Tennessee  also  proposes  to  construct 
and  operate  the  looping  and 
compression  required  on  its  existing 
mainline  system  to  transport  Canadian 
and  domestic  gas  supplies  to  seven  new 
customers.  These  downstream  facilities, 
estimated  to  cost  $86.7  million,  would 
consist  of  54.7  miles  of  30-inch  pipeline, 
8,100  horsepower  of  additional 
compression,  and  modifications  and 
additions  of  measurement  facilities. 

"The  proposed  facilities  will  be  initially 
financed  by  Tennessee  with  funds  on 
hand,  funds  generated  internally, 
borrowings  under  revolving  credit 
agreements,  or  short-term  financing 
which  will  be  rolled  into  permanent 
financing. 

Tennessee  proposes  to  utilize  the 
increased  capacity  made  available  by 
the  construction  of  the  Niagara  Spur 
Loop  Line  and  downstream  facilities  to 
provide  firm  transportation  services  for 
seven  shipper  in  an  aggregate  maximum 
daily  quantity  of  141,110  Dt.  The 
shippers,  quantities,  receipt  and  delivery 
points  are  as  follows: 


Ca^  District  Enargy  Centar  Cogenaration  Asaociationa . 


Marimum 


QuantHy 
(Dwdsy) 


50.000 
31,500 
20,000 
13.900 
7,430 
4.140 
14,140 


nacopt  poini 


Niagara.. 
Niagara.. 


EllistMrg,    PA,    Intercortnection 
Witt)  CNG  Transmission  Corp. 


Oaftvary  point 


BUfFUnMa,  HI. 

North  Adama.  MA. 

Syracusa,  NY. 

Mwiila.NY. 

Agawam,  MA. 

Naw  Brilain/BloomfielcK^NO. 

N«w  BntMn/BtoomfieW-CNG. 


Tennessee  proposes  to  render  the  firm 
transportation  services  pursuant  to 
proposed  new  Rate  Schedule  NET-^U, 
which  provides  for  incremental  rates  to 
cover  a  portion  of  the  incremental  cost 
of  service  of  the  gas  transportation 
project  being  proposed  by  Tennessee  in 
this  "Niagara  Import  Point  Projects 
Settlement"  and  as  part  of  the  Iroquois- 
Tennessee  Offer  of  Settlement 


Comment  date:  February  24, 1980,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
tliis  notice. 

30.  Texas  Gas  Transmission  Corporation 

[Doclcet  No.  CPB9-721-000I 
February  3, 1989. 

Take  notice  that  on  January  30, 1989, 
Texas  Gas  Transmission  Corporation 


(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky,  filed  in  Docket 
No.  CP89-721-000  a  request  pursuant  to 
S9  157.205  and  284.223(2){b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  transportation  for  System 
Supply  for  End-Users,  Inc.  (System 
Supply)  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP86- 
68&-000,  pursuant  to  section  7  of  the 
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Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  30.000  MMBtu  of 
natural  gas  per  day  for  System  Supply 
on  Texas  Gas'  pipeline  system.  "The 
receipt  and  delivery  points  are  listed  in 
Exhibits  B  and  C  of  the  November  7. 
1988  transportation  agreement  which 
provides  for  this  service,  and  on  file 
with  the  Commission  and  open  to  public 
inspection.  Texas  Gas  states  that  it 
anticipates  transporting  20.000  MMBtu 
on  an  average  day  and  7,300,000  MMBtu 
on  an  annual  basis.  The  ultimate 
consumer  of  the  gas  has  been  identified 
by  System  Supply  as  Lydall  Taylor 
Concrete,  and  North  Cotmtry  Concrete. 

Texas  Gas  states  that  the 
transportation  of  natural  gas  for  System 
Supply  commenced  on  December  16, 
1988.  as  reported  in  Docket  No.  ST89- 
1403-000.  for  a  120-day  period  pursuant 
to  9  284.223(a)(1)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Texas  Gas  in  Docket  No. 
CP86-686-000.  Texas  Gas  proposes  to 
continue  this  service  in  accordance  with 
§S  284.221  and  284.223  of  the 
Commission's  Regulations. 

Comment  date:  March  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

31.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-715-000) 
February  3. 1988. 

Take  notice  that  on  January  30. 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-715-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  firm  transportation  service  for 
LTV  Steel  Company,  Inc.  (LTV),  an  end- 
user,  under  the  blanket  certificate  issued 
in  Docket  No.  CP86-582-000,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  states  that  pursuant  to  a 
transportation  agreement  dated 
December  15, 1988,  under  its  Rate 
Schedule  FTS.  it  proposes  to  transport 
for  LTV  up  to  10,000  MMBtu  per  day 
equivalent  of  natural  gas  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  FTS).  Natural  states  that  it 
would  receive  the  gas  at  existing  receipt 
points  in  Louisiana,  and  that  it  would 


transport  and  deliver  the  gas  in  Illinois, 
Texas  and  on  the  border  of  Indiana  and 
Illinois. 

Natural  advises  that  service  under 
§  284.223(a)  commenced  January  1, 1989, 
as  reported  in  Docket  No.  ST89-2036. 
Natural  further  advises  that  it  wotild 
transport  10.000  MMBtu  on  an  average 
day  and  3,650,000  MMBtu  annually. 

Comment  date:  March  20, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

32.  Northwest  Pipeline  Corporaticm 

[Docket  No.  CP89-732-000| 
February  3, 1989. 

Take  notice  that  on  January  30, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP8O-732-000  a  request  pursuant  to 
§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide  a 
transportation  service  for  the  accoimt  of 
Oregon  Steel  Mills,  Ina  (Oregon  Steel), 
an  end  user  of  natural  gas,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP86-578-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  pursuant  to  a 
transportation  agreement  dated 
November  28, 1988,  as  amended 
December  5, 1988,  under  Rate  Schedule 
TI-1.  it  proposes  to  transport  on  an 
interruptible  basis,  up  to  7.000  MMBtu 
equivalent  per  day  of  natural  gas  for 
Oregon  Steel  fiiom  any  receipt  point  on 
Nortiiwest's  system  to  any  delivery 
point  on  Northwest's  system.  Northwest 
also  states  that  no  construction  of  new 
facilities  will  be  required  to  provide  this 
transportation  service.  Northwest 
further  states  that  the  peak  day,  average 
day,  and  annual  transportation 
quantities  would  be  approximately  7.000 
MMBtu  equivalent  of  natural  gas,  5.000 
MMBtu  equivalent  of  Natural  gas  and 
1,800,000  MMBtu  equivalent  of  Natural 
gas,  respectively.  Northwest  advises 
that  service  under  S  284.223(a) 
commenced  December  7, 1988,  as 
reported  in  Docket  No.  ST87-1618  (filed 
January  6. 1989). 

Comment  date:  March  20. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 


Capitol  Street.  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  d-Tl  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  wnthin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LoteD.CasbeU. 

Secretary.  ^. 

[FR  Doc.  88-3258  FUed  2-10-88;  8:45  amj 
■NXiNG  cooc  srir-ei-M 
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lOeelwl  Na  CS7a-1100  •!  wL] 

Mmw  J.  Men  (Laina  llab«4  Saari  and 
Raino  R.  Saaif)  at  aL;  AppScaliona  for 


Fabruaiy  «,  1980. 

Take  notice  that  each  of  the 
Applicants  Uated  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  i  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 


as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
CDmmission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
February  23, 1988.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  «irill 


be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  CaOM, 
Secretary. 


CS72-1100.. 

C873-447 
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CS8e-17-000-. 
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1-23-i« 


Ovw  J.  Paich  (Laina  MiM  Sasri  and  Raino  R.  Sa«4  6263  RoilR  Ct  PlMWHon,  CA  •4566. 

OvMCd  Pmntmm  Compw  (EaKuSM  PrapwSM.  Inc.)  171S  Wmi  56th  Straol.  Mmima,  TX  79110-»«ai. 

Grand  Wa  Corporation  and  Estate  of  John  Oibnay  MurcNaon,  daoeaaad  (Tha  Royal  Gorga  Comiwny  of  Tonss)  c/o 

KHMMn  A.  Barry,  Esq..  8300  Oeugtaa,  SuMa  800,  Oalaa.  TX  7S22S. 
ZaK  Exploralion  Ca.  Inc..  6436  MwnpWa  Straat,  Now  Oria««.  LA  70124. 
Sanwny  Max  Black.  2402  FsMaw.  MUand.  TX  78706. 
Roma  08  6  Qaa,  8023  Vanlaaa  OitMk  St«a  1100.  Swi  Antonio.  TX  78230. 
Cart  R.  Plugar  Eatala,  «r at.*  2133  Oflea  Park  Ori««.  S«i  AnsHo,  TX  76904 
Baraaoo  Propamaa  bic.  870  Fourtt  Rnandat  Oantar.  VMchMa.  KS  67202. 
naifi  Gas  a  08  OouSwiaat.  mc  P.a  Bok  231.  MandaMMe.  LA  70470-0231. 
HodBdsn  Enargy  Co..  mc  P.O.  Boa  3466.  Enid.  OK  73702. 


•  By  Mir  dalsd  Oaoambar  6^  1966,  Appleanl  italaa  tttat  Laina  Mabal  Saart  and  Raino  R.  Saari  ara  daciamt  mxi  rs^iasta  8wt  Sw  amai  pfoduoar  cartificata 
laauad  in  DoolMl  Na  CS72-ll0e  In  radiaignatad  m  ««•  name  of  8wlr  sola  ha»,  Olana  J.  Paiohi 

'  By  Mlai  dalad  NoMMbar  28, 1888,  ^wHttarl  slataa  8ial  8w  ootanraf  naaia  haa  iMan  ctMnoad  to  Crouch  PatrolaiMi  Company  and  faquetts  that  tfta  amal 
I  to  EiwctiSxa  Propaijlaa.  Inc.  In  Doctit  Ng  C8t8-S47  ba  radaaipnatad  undar  8>a  nama  Cimch  Paaoiaum  Cowipwty. 

of  100%  of  tm  stock  of  Tha  Royal  Gorge  Company  of  Taxa*  (Royal 

of  Mr.  Murchiaon'a  aataie  to  his  tamily,  the  aMais  of  Royal  Gorga  ware 

Purauant  to  Mr.  Machlaon's  wjS.  or;  August  30, 1965. 

___        ._    _._ ^io  M^'  MurahiMn*s  widow,  LucMi  Q.  Munshisort,  wtio,  in  lum,  on 

urano  wa  MiiporaBorv  naf  aavM^f  ovMao  a  ootporaaon.  ^ppacara  anaaa  viai  pantang  na  oorapiaaon  or  anoaary 

of  JolM  Datway  t»unt*min  hofcl;  8w  intariata  m  Waal  OaNa  Bkxka  133  yd  134.  OfWwra  LoMwana,  to  ttia  tianelit  of  a 

AflplcarM  atataa  8wl  lagal  S8a  to  tha  Junadctnnil  gaa  proparaai  once  owned  by  Royal 

y  Miachiaoa  AppScarM  raquaatslhal  Itw  amal  producer  carMicate  iaauad  to  Royal  Goi^ 


31. 


1M6|  oonvcysd  vuch 

iMiBnisniify  Irmi  lov  Mr.  MmnMboas __      _ ,     

Gorge  ia  now  Md  by  Grand  Ma  CorporaMon  and  the  Ealate  of  John  Otfmey 

In  Ooehal  Na  0878-138  ba  ndnignBtia  to  Sta  namaa  of  Grand  Ma  Corpotattort  and  the  ^MMs  of  John  Oabnay  Murchiaori, 
*  ABpaMSlonraca»»ad^Daoewbar  27, 1966.  F«ng  data  la  data  of  receipt  of  atngtaa 

\cJpSai 


Trwat  laidar  t«e  «■  of  6arl  R. 


TnataaofSie 


»*  -  ■ 

MOPMn 

Addaon 


Mtahaal  Cart  Pflugv;  Wim  Raid  PSugar. 


Cart  Pkjger  ChMran's  Tnat,  under  ttw  wH  of  Cart  R. 
Cart  PMugar;  AddNon  Lee  PSugar.  a/k/a  A.  Lee  Pfluger 


LOM  PSiigar  Amy  Un 


Ptbger 
Tn«tee( 


)  Lee  PStiHr.  Tnateo  of  •»  PSagar  Ch8*an  Tnjat  WMmi  Cart  PSugar,  Tnalae  of 
Tiuafc  Aaiaon  Lea  Paagar,  Tiuelee  of  8ie  Mkhael  Cart  PBugar  Tni^Addaon  Lee 
of  ttie  Mtohaal  Cart  PSugar  Tiual  under  Sw  wS  of  S.  D.  OVrten;  Lee  PBuger.  Tnatei 


Pfluoar  A.  Lee  Pfkiger,  Trustee  ol  Vie  A.  Lee  Pflugar  ChMran's 
■r  Karen  O'Brien  Pflugar.  Margaret  Moroan  Pnuger,  a/k/a  Meg 


C  Pflugar.  Tiustae  of  the  Lee  Pfhiger  (Mcken'a  Tnjst: 
Lou  PSuger  Tniat:  \MHam  Cart  Pfluoar,  Tnatae  of  »te  Amy  Lin 
Pfluger,  Ttwatae  of  the  WKam  Reid  Pflugar  Trust:  Karen  O'Brtan  Pflugar, 
Pflugar,  Tiuetae;  and  ^MRton  Cart  Pflugar,  Trustee. 


(PR  Doc  8B-32B4  Filed  2-10-88;  8:45  am) 
isny-at-M 


IDockal  No.  TIMB-1-20-001 1 

AlQonQuIn  Qaa  Trananiiaalon  C04 

tbiFERCQaaTarm 


February  8. 1988. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (Algonquin")  on 
January  30, 1988,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1  as 
set  forth  in  the  revised  tariff  sheets: 

Propo$ed  to  be  effective  March  1. 1999 

Substitate  Thirtieth  Revised  Sheet  No.  201 
Alternate  Substitute  Thirtieth  Revised  Sheet 
No.  201 


Algonquin  states  that  pursuant  to 
section  17  of  the  General  Terms  and 
Conditions  of  iu  FERC  Gas  Tariff  and  as 
permitted  by  the  Commission's 
regulations  under  S  154.305(c)(4)  it  is 
filing  to  revise  its  current  adjustments 
from  those  which  were  filed  in 
Algonquin's  Annual  Purchased  ("Aimual 
PGA")  on  January  3. 1980  in  Docket  No. 
TA89-l-2O-00a 

Algonquin  states  that  on  December  29. 
1988.  in  Docket  No.  TA89-1-17  et  al.. 
Algonquin's  pipeline  supplier,  Texas 
Eastern  Transmission  Corporation 
('Texas  Eastern'^  filed  to  revise  the 
current  adjustments  of  its  Annual  PGA. 
In  its  filing,  Texas  Eastern  included 
Primary  and  Alternate  revised  rate 
sheets,  for  reasons  more  fully  set  frath 
in  Texas  Eastern's  filing.  Accordingly. 


Algonquin  is  filing  Primary  and 
Alternate  rate  sheets  entitled.  Substitute 
Thirtieth  Revised  Sheet  No.  201 
("Primary")  and  Alternate  Substitute 
Thirtieth  Revised  Sheet  No.  201 
("Alternate")  to  reflect  the  changes  in 
purchased  gas  costs  underiying 
Algonquin's  Rate  Schedules  F-1.  WS-1. 
I-l  and  E-1. 

Furihermore,  Algonquin  states  that 
the  rate  changes  reflected  in  the  Primary 
and  Alternate  sheets  represent  projected 
increases  in  Algonquin's  purchased  gas 
costs  of  approximately  $7.7  and  $7.2 
million,  respectively,  for  the  three  month 
period  beginning  March  1, 1989  for  Rate 
Schedules  F-1,  WS-1  and  M. 

Algonquin  notes  that  co|>ies  of  this 
filing  were  served  upon  the  affected 


■  Thi*  Botloa  doaa  Bot  provide  lor  conaolidatfaja 
for  hearing  of  the  Mvarai  mattm  covered  herein. 
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parties  end  interested  state 
commissions.  / 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shtmld  file  a  motion  to 
intervene  or  protest  with  the  Federal 
energy  Regulatory  Commission,  825 
North  C^ritol  Street  NE.,  Washington. 
DC  20428,  in  •ccordance  with  f  i  385.214 
and  38&211  of  the  Commission's  Rules 
and  RegBlatkms.  AH  such  motions  or 
protests  riKwld  be  filed  on  or  befcne 
February  13. 1B80.  Protest  will  be 
considered  by  the  Commission  in 
determining  Oie  appropriate  acticm  to  be 
taken  bat  will  net  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  tvishing  to  become  a  puty 
must  file  a  motioo  to  intervene.  Copies 
of  this  filing  are  on  file  wiA  the 
Conimisaion  and  are  svailaUe  for  public 
inspection  in  die  Pai^  Reference 

RoOflL 


Loisai 

Sacfefwy. 

(PR  Doc.  88-8288  Filed  >-10-«B;  8:45  am] 
1COO8  tn^ei^i 
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ANR  PIpalna  C014  Propoaad  Chanoaa 
InFERCQaaTvfff 

Fcbmaiy  8, 1888 

Take  notice  tfiat  ANR  Pipdine 
Company  ("AMil  on  Pebniaiy  S.  1980 
tendered  for  fi&ig  wifli  die  Piederal 
Eoogy  Regnlatoiy  Commission 
("Commission^  as  put  of  its  FHIC  Gas 
Tariff,  Original  Volume  Na  1.  die 
following  tariff  sheets:  > 

Substitate  OrigiiMl  ^leet  No.  88 
Substitute  Original  Sheet  Na  88 
Substitute  Original  Sheet  No.  90 
Substitute  First  Revised  Sheet  No.  116 
Substitute  Original  Sheet  No.  117 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  in 
compliance  with  Ordering  Paragra]^  (D) 
of  thie  Commission's  "Order  Accepting 
for  Filing  and  Suspending  Tariff  fleets. 
Subject  to  Refund  and  Condition  and 
Establiahing  Hearing  Procedures"  issued 
January  13. 1080  in  Docket  No.  RPa»'4&- 

ooa 

ANR  has  requested  that  the 
Commission  accept  the  tariff  sheets  to 
become  effective  on  January  4. 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rtiles  211 
and  214  of  the  Commission's  Rules  (rf 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  Such  protests  or  motions  must 
be  filed  by  February  16, 1989.  Protests 
wiU  be  considered  by  the  Commission  in 


determining  die  appropriate  action  to  be 
taken  bat  ttrtH  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
most  file  a  motion  to  intervene.  Copies 
of  diis  filing  are  on  file  widi  the 
Commission  and  are  available  for  public 
inspeciton. 
Lois  D.  CashaO, 
Secretary. 

(PR  Doc  8»-3326  Filed  3-10-88;  ft45  am] 
stLUNo  coot  snr-ei-n 


«-«t-O00and 


[I 
0801 


ArUa  Enargy 


of 

fmiovanp  larwi 


Febniaiy  7. 1888 

Take  notice  that  on  February  9. 1989. 
AiUa  Energy  Rasoonea  (AER).  a 
division  of  Arkla.  lac  tendered  for  filing 
the  followina  tariff  sheets  bearing  a 
proposed  emctive  date  of  April  1. 1980: 

(1)  Docket  Na  TASQ-lSi  Annual  PGA 

effBcttwa  Apnl  1, 1989 
Rate8dMdtilsNaX-« 
Ohgintd  iniume  No.  3 
RateSchadaleG-4 
Pint  ReriMd  Volume  No.  1 

(a)  Tariff  sheets  reflecting  regular  PGA 

adjustments 
3rd  Revised  Sheet  No.  185.1 
fiOtii  Revised  Sheet  No.  4 

(b)  Alternate  tariff  sheet— PGA  adjustment 
Alternate  3rd  Rev.  Sheet  18SJ 
Original  Sheet  No.  185.4 

Alternate  SOIh  Rev.  Sheet  Na  4 
Original  SieetNa  44 

(2)  Docket  No.  RPa9-e2-OO0  Tariff  Sheets 

reflecting  Take-orfiay  CattB 
Ori^nal  Sheet  Na  185J 
Original  ^eet  No.  4.2 

AER  states  the  primary  tariff  sheets 
filed  in  Docket  No.  TA80-1-^  reflect  its 
regular  annual  PGA  adjustment 
piusuant  to  the  Commission's 
transitional  rules  of  Order  Nos.  483  and 
483-a. 

AER  states  die  proposed  changes 
would  increase  its  sysem  cost  of  gas  by 
$60,641  and  the  cost  of  gas  underiying 
AER's  Jurisdictional  sales  by  $1,147  for 
the  PGA  period  of  April.  May  and  June 
1989  as  adjusted. 

AER  states  the  alternate  tariff  sheets 
filed  in  Docket  No.  TA89-1-31  reflect  a 
revised  annual  PGA  adjustment 
designed  to  allocate  to  AER's  customers 
accraed  costs  diat  were  eliminated  from 
AER's  rates  prior  to  June  1, 1988.  These 
costs  will  be  directly  billed  to  AER's 
customers  over  a  36-month  period  if  the 
alternate  tariff  sheets  are  accepted  as 
AER  advocates. 

AER  states  the  tariff  sheets  filed  in 
Docket  No.  RP89-62  reflect  die 


allocadon  to  AER's  jurisdictional 
customers  of  take-or-pay  demand  costs 
which  were  billed  to  AER  by  Texas  Gas 
Transmission  Corporation  pursuant  to 
Commission  order  in  Docket  No.  RP88- 
177, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
interven  or  protest  with  the  Federal 
Eaagji  Regulatory  Commission.  825 
North  Capitol  Street.  NEh  Washington. 
DC  2042S.  in  accordance  with  sections 
211  and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  AD  such  motions  or  protests 
should  be  filed  on  or  before  February  27. 
1080.  Protests  «nll  be  considered  by  the 
Ctmimission  in  determining  the 
apimipriate  actim  to  be  tucen  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  ivishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filiiig  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LotoD-Caahdl. 
Secretary. 
[FR  Doc.  80-4280  Filed  2-10-80: 845  am) 

stuaia  oooe  S7i7-ai-a 


[Pioiacl  Noi  2808  Vanaoitlj 

CiUiana  UtHtiaaCo^  bilant  to  Flaaii 
AppacaMofi  For  a  Nnv  Ucanaa 

February  a.  1988. 

Take  notice  that  oo  December  27. 
1988.  Qtizois  Utilities  Company,  the 
existing  licensee  for  the  Qyde  River 
Hydrodectric  Project  Na  2386.  filed  a 
notice  of  intent  to  file  an  ^ifriicntion  tat 
a  new  license,  pursuant  to  section 
15(bKl)  of  die  Federal  Power  Act  (Act). 
16  U.S.C  808.  as  amended  by  section  4 
of  the  Electric  Consumen  Protection  Act 
of  1986,  Pub.  L  00^(95.  The  original 
license  for  Project  Na  2306  was  issued 
effective  June  1. 1956.  and  expires 
December  31. 1903. 

The  project  is  located  on  the  Clyde 
River  in  C^leans  County.  Vermont  The 
principal  worics  of  the  Clyde  River 
Project  include  Seymour  Dam  of  rock  ft 
concrete  construction;  Echo  Dam  of 
concrete  ogee;  West  Charleston  Dam  of 
rock  fill  ft  masonry-concrete  facing  and 
a  penstock  to  a  powerhouse  with 
installed  capacity  of  800  kW;  Newport 
Dam  of  masonry-concrete  facing  and 
penstocks  to  a  poiweihouse  with 
installed  capacity  of  3.600  kW;  Newport 
Unit  No.  11  Dam  of  concrete  gravity 
with  an  open  flume  and  penstocks  to  a 
poweriiouse  with  installed  capacity  of 
1,600  kW;  ti^nsmission  line  coimections; 
and  appurtenant  facilities. 


/ 
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Pursuant  to  taction  lS(bM2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  Na 
496  (Pinal  Rule  issued  April  28, 1968).  A 
copy  of  this  Docket  can  be  obtained 
ttom  the  Commission's  Public  Reference 
Branch.  Room  laoa  825  North  Capitol 
Street.  NE^  Washington,  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  Administrative  Offices.  Hi^  Ridge 
Park.  Stamford.  CT  08905.  Attn:  Mr. 
Douglas  C  Anderson,  telephone  (203) 
329-6193. 

Pursuant  to  section  lS(cHl)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1901. 


Loisat 

Secntary. 

(FX  Doc.  89-3271  Piled  2-10-49;  8:45  am] 
I  cooi  crir-oi-M 


IDadi  Ma  nPi<  Ii7-fl09l 

CNQ  TranMMMion  Cocp4  PvopoMd 
CtMngM  In  FERC  Qm  Tariff 

Fkbniaiy  &  19ea 

Take  notiice  diat  CNG  Transmission 
Corporation  CXSaC").  on  Fsbruaiy  1. 
1989,  pursuant  to  section  4  of  the 
Natural  Gas  Act.  the  Commission's 
September  3a  1988.  August  12. 1968, 
November  4, 1986  and  December  28, 
1988  orders  in  this  dodcet  the 
Commission's  January  18, 1980.  Notice  of 
Extension  of  Time,  and  { 12.9  of  the 
General  Terms  and  Conditions  of  CNG's 
tariff,  filed  the  following  revised  tariff 
sheets  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff: 
First  Revised  Sheet  No.  49. 
Substitute  Original  Sheet  Nos.  46. 47  and 

49. 
Substitute  First  Revised  Sheet  Nos.  40, 

41,  42. 43.  44. 45, 46. 47  and  4& 
Substitute  Second  Revised  Sheet  Nos. 

4a  41.  and  42. 
Second  Substitute  Original  Sheet  No.  48. 
Second  Revised  Sheet  Nos.  44. 45  and 

48. 
Third  Revised  Sheet  No.  40. 

CNG  states  the  effective  dates  of  the 
substitute  tariff  sheets  are  August  1, 
1988,  September  1, 1988  and  December  1, 
1986.  The  proposed  effective  date  of 
First  Revised  Sheet  No.  49,  Second 
Revised  Sheet  Nos.  44.  45  and  48.  and 
Third  Revised  Sheet  No.  40  is  February 


1, 1988.  The  purpose  of  the  filing  is  to 
reflect  the  Commission's  orders  in  this 
proceeding  that  require  CNG  to 
reallocate  a  portion  of  North  Penn  Gas 
Company's  liability  to  Coming  Natural 
Gas  Corporation  and  to  change  CNG's 
take-or-pay  passthrou^  provisions  to 
reflect  modifications  and  additions  to 
Order  No.  500  buyout  and  buydo«vn 
costs  that  have  been  made  recently  by 
CNG's  pipeline  suppliers. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Feideral 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  Sections 
385.214  and  385.211.  All  motions  or 
protests  should  be  filed  on  or  before 
February  15, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UbD-CaslHO, 
Secretary. 

(PR  Doc  80-3327  Piled  2-10-89: 8:45  am] 
eooisn7-sv« 


[Dodwt  No.  TQ89-4-21-000] 

CohMnbia  Qaa  Transminion  Corp.; 
Propoaad  Changaa  m  FERC  Qaa  Tariff 

Pebniary  7. 1988. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  February  3, 1989.  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
to  be  effective  March  1, 1989: 
One  hundred  and  thirty-third  Revised 

Sheet  No.  16 
Twenty-first  Revised  Sheet  No.  16A2 
Thirty-eighth  Revised  Sheet  No.  64A 
Columbia  states  that  the  sales  rates 
set  forth  on  One  hundrd  and  thirty-third 
Revised  Sheet  No.  16  reflect  an  overall 
decrease  of  7.19f  per  Dth  in  the 
Commodity  rate,  and  decreases  of  $.217 
per  Dth  in  the  Demand-1  rate  and  3.061 
per  Dth  in  the  Demand-2  rate.  In 
addition,  the  transportation  rates  set 
forth  on  Twenty-first  Revised  Sheet  No. 
16A2  reflect  a  decrease  in  the  Fuel 
Charge  component  of  .19<  per  Dth. 


Columbia  states  that  the  purpose  of   .- 
the  revised  tariff  sheets  is  to  (i) 
implement  aa  out  of  cycle  Purdiased 
Gas  Coast  Adjustment  filing  to  be 
effective  as  of  March  1, 1988.  and  (ii) 
eliminate  on  March  1, 1969,  the  currently 
effective  twelve-month  surcharges 
placed  into  effect  on  March  1, 1968.  in 
accordance  with  the  Federal  Energy 
Regulatory  Commission's  February  26, 
1988  order  in  Docket  No.  TA88-2-21- 
000.  The  rates  reflected  in  the  instant 
filing  are  proposed  to  be  in  effect  until' 
May  1. 190a  at  which  time  Columbia'*  •- 
annual  PGA  filing  is  sdieduled  to  '  < 
become  effective. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customen 
and  intrested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shcrald  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enegy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE..  Washington.  DC  2042a  in     • 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  February  15, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will .. 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Loi8D.CaaiieU. 
Secretary. 
[PR  Doc.  8»-^e6  Piled  2-10-88:  8:45  am| 
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[Dodnt  Na  TQa9-»-21-001] 

Columbia  Qaa  Tranamiaaion  Corp.; 
Propoaad  Changaa  in  FERC  Gaa  Tariff 

Pebniary  7. 1989. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  February  3. 1989.  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
to  become  effective  on  February  1, 1989: 

Substitute  One  Hundred  and  thirty-  . 
second  Revised  Sheet  No.  16 

Substitute  Twentieth  Revised  Sheet 
No.  16A2 

Substitute  Thirty-seventh  Revised 
Sheet  No.  64A 

Columbia  states  die  foregoing  tariff 
sheets  are  being  filed  in  compliance 
with  the  Conunission's  order  issued 
January  31. 1989  in  Docket  No.  TQ89-^ 


Federal  Regirter  /  Vol.  54.  No.  28  /  Monday.  February  13.  1989  /  Notices 


6593 


21-OOa  Such  order  directed  Columbia  to 
refile  its  PGA  tariff  sheets  to  be  effective 
February  1, 1969  to  reflect  die  rates  set 
forth  on  Alternate  Second  Substitute 
Eleventh  Revised  Sheet  No.  50 
contained  in  Texas  Eastern 
Transmission  Corporation's  December 
30. 1988  filing. 

Columbia  indicates  that  when 
compared  to  the  rates  contained  in 
Columbia's  PGA  filing  of  December  30, 
1988,  the  revised  rates  set  forth  on 
Substitute  One  hundred  and  thirty- 
second  Revised  Sheet  No.  16  reflect  an 
overall  increase  of  .80t  per  Dth  in  the 
Commodity  sales  rate,  an  overall 
decrease  of  1038  per  Dth  in  the 
Demand-1  sales  rate,  and  an  increase  of 
.12<  per  Dth  in  the  Demand-2  sales  rates. 
In  addition,  the  transportation  rates  set 
forth  on  Substitute  Twentieth  Revised 
Sheet  No.  ieA2  reflect  an  increase  in  the 
Fuel  Charge  component  of  X)3t  per  Dth. 

Copies  of  the  filing  %vere  served  upon 
the  Company's  juri^ictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building.  625  North  Capitol 
Street  NE^  Washington.  DC  2042a  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  sudi  motions  or  protests 
should  be  filed  on  or  before  January  15, 
1969.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filings 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoiaD.Cashdl 
Secretary. 

(PR  Doc  80-^267  Piled  2-10-89;  8.-46  am] 
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(Dodiet  Na  TO89-2-24-«00] 

Equltrana,  Inc.;  Propoaad  Cttanga  in 
FERC  Qaa  Tariff 

Pebniary  6, 1989. 

Take  notice  that  Equitrans,  In& 
(Equitransl  on  January  31, 1989, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  to  become  effective  March  1. 1989. 
Sixth  Revised  Sheet  No.  10 
Sixth  R«vised  Sheet  No.  14-    - 
Equitrans  States  that  the  filing  is  made 
pursuant  to  8  i  154  J08  and  154.304  of  the 


Commission's  Regulations  and  is  in 
conformity  to  the  provisions  of  Order 
483,  as  amended. 

Equitrans  states  that  the  change  in 
rates  results  from  the  application  of  the 
Purchased  Gas  Cost  Adjustment 
provision  in  Section  19  of  its  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Original  Volume  No.  1. 

Equitrans  states  the  current  purchased 
gas  adjustment  to  Rate  Schedule  PLS  is 
an  increase  of  $.1667  per  dekathenn 
(dth).  This  change  results  in  a  current 
estimated  average  cost  of  gas  in  this 
filing  of  $2.4918  per  dth  and  a  Total 
Commodity  Charge  of  $2.9296  per  dth, 
including  CRI  and  ACA. 

Equitrans  states  the  current  .    • 
adjustment  to  D(l)  Purchased  Gas  Costs 
for  Rate  Schedule  VIS  reflects  a 
decrease  of  $.0687  per  dth  for  an  overall 
D(l)  demand  cost  of  $2.8672  per  dth. 

Equitrans  states  the  current 
adjustment  to  D(2)  Purchased  Gas  Costs 
for  Rate  Schedule  PLS  reflects  an 
increase  of  $.0006  per  dth  for  an  overall 
D(2)  demand  cost  of  $.0727  per  dth. 

Equitrans  states  the  current  purchased 
gas  adjustment  to  Rate  Schedule  GS-1  is 
an  increase  of  $.3408  per  dth.  This 
change  results  in  a  current  estimated 
average  cost  of  gas  in  this  filing  of 
$2.9218  per  dth  and  a  Total  Commodity 
Charge  of  $3.1245  per  dth,  including  GRI 
and  ACA. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purdiasers,  interested  state 
commissions,  and  upon  each  party  on 
the  service  list  of  Docket  CP86-676-00a 

Any  pereon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20420a  in  accordance  with 
SS  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  Febraary  13, 1989. 
LoisCCadMU, 
Secretary. 

[PR  Doc  8B-3280  Filed  2-10-80;  8:45  am] 
iHjjNa  cooc  sriT-ai-M 


[Dodwt  Nea  TOM9-3-4-000  and  TMa*-4-^ 
0001 

Qranit*  State  Ga*  Transmtaaton,  Inc.; 
Propoaad  Changaa  in  Rataa  and  Tariff 
Proviaiona 

Pebniary  &  1989. 

Take  notice  that  on  February  1, 1989, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  RoyatI  Street, 
"Canton,  Massachusetts  02021,  tendered 
for  filing  with  the  Cominission,  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Original  Volume  No.  2 
containing  changes  in  rates  and  other 
tariff  provisions  for  effectiveness  on 
January  1, 1989  and  February  1, 1989: 

1.  Purchased  Gas  Cost  Adjustment  far 

Effectiveness  February  1. 1969 

First  Revised  Volume  No.  1 

Twenty-Fourth  Revised  Sheet  No.  7 

2.  Tracking  Adjustments 

A.  For  ^ectiveness  Januaiy  1, 1909 

First  Revised  Votume  No.  1 

Second  Substitute  Seventeenth 
Revised  Sheet  No.  8 

Original  Volume  No.  2 

Eighth  Revised  Sheet  No.  17 
Tenth  Revised  Sheet  No.  27 

B.  For  Effectiveness  February  1, 1980 

First  Revised  Volume  No.  1 

Ninth  Revised  %eet  No.  7-A 
Eighteenth  Revised  Sheet  No.  8 

Original  Volume  No.  2 

First  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  14 
Nindi  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  24 
Eleventh  Revised  Sheet  No.  27    ' 
Fint  Revised  Sheet  No.  34 
First  Revised  Sheet  No.  35 
Second  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  37 
First  Revised  Sheet  No.  38 
Original  Sheet  No.  38-A 

According  to  Granite  State,  the 
revised  rates  and  other  tariff  changes 
are  applicable  to  jurisdictional  services 
rendered  to  its  two  affiliated 
distribution  company  customers:  Bay 
State  Gas  Company  and  Northern 
Utilities.  Inc.  It  is  said  that  the  revised 
rates  and  other  tariff  changes  reflect  two 
developments:  (1)  Changes  in  suppliere' 
rates  for  gas  purchases  that  have 
occurred  since  Granite  State's  last 
purchased  gas  cost  adjustment  that  will 
be  applicable  for  the  remainder  of  the 
firet  quarter  of  1989.  and  changes  that 
will  be  effective  February  1, 1989:  and 
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(2)  chaagM  ioMppUen'  ttongs  and 
transportation  rates,  plas  dta^ges  in  ths 
fuel  use  retention  pereentages  in 
sappUeis'  transportation  rata  sdiedales 
that  Granita  Stale  is  aadiofted  to  track. 

According  to  Granite  State  copies  of 
its  flJing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissinns  of  the  States  of  Maine, 
Massachusetts,  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  ta 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NEL.  Washington. 
DCaoca,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rides 
of  Practice  and  Procadura  (18  CFR 
385.211. 38SJS14).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  15. 1968.  Protests  will  be 
considered  by  the  Commissioii  in 
determining  the  appropriate  actioB  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pnblic 
inspection. 


SauHarjf. 
(FRDoc8»-»SFUad 


Febraary  8. 1980 
Take  notice  that 


Eleetrfe.  lacn  tbaeidstiivl 
me  Kraemaa  r^ywatacw  RopMi  ivok 
2423,  filed  a  notice  of  iataatto  IBraa 
applieation  for  a  new  Uceasa,  parsaant 
to  section  15(bXl)  of  the  Federal  Power 
Act  (Act).  16  US.C  808, 9M  amended  by 
section  4  of  the  Electric  Consaaan 
Protection  Act  of  1968,  Public  Law  99- 
485.  The  original  license  for  Project  Na 
2423  was  issued  effective  July  1. 1968, 
and  expires  December  31, 1993. 
The  project  is  located  on  die 
Androscoggin  River  in  Coos  County. 
New  Hampshire.  The  principal  worics  of 
the  Riverside  Project  inciude  a  rock- 
filled,  timber-crib  and  concrete  dam;  a 
reservoir  of  10  acres;  a  gatehouse  and 
two  13-foot-diameter  penstodcs:  a 
powerhouse  with  an  installed  capacity 
of  7JBBO  kW:  transformer  and 
tiawsBHSsion  hne  eomectionsr  and 
appurtsnant  fadlitiesi 


Pursuaat  to  section  15(b)(4  of  the  Act. 
the  licanaee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-an,  Order  Na 
406  (ilnal  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
fnnn  tlw  Coomiisston's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street  NE.,  Washington.  DC  2042&  The 
above  information  as  described  in  the 
rale  is  now  available  from  the  licensee 
at  860  Main  Street  Bolfai.  NH  03570- 
2489.  Attiu  Mr.  David  L  Dunham, 
telephone  (603)  752-4800. 

Pursuant  to  section  15(c)(1)  of  the  Act 
eadi  application  for  a  new  license  and 
any  competing  license  applicattons  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existiag  Ifaense.  All  applications  for 
license  for  this  pn^ect  must  be  filed  by 
'  31. 1901. 


Loisa 

Secretary. 

|FR  Doe.  M-IC72  Plhd  2-10-88C  8d«S  aoM 
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Take  notice  that  oafanaarjr  a.  19601 
KentMdcy  Wast  Virghaa  Gaa  Coiipaagr 
C^CeBtaskr  Wast")  ( h«wl  fcrflteg 


sheets  ^  ta  PBBC  GaaTarift  Saoood 
Revised  VidHwN»l:     -  - - 
First  Revised  Skaet  Na  « 
Soperseding  Origifial  Sheet  Na  4 
Seoond  Ravisad  Sheet  No.  5 
Supacsading  Fbst  Raviaad  Sheel  Na  & 


Fkat  Revised  Shsel  Na  U 
SoparsadiBg  OMgiaal  Shael  Na  tt 
First  Revised  Sheet  Na  12 
Superseding  Original  Sheet  Na  12 
First  Revised  Sheet  Na  14 
Soperseding  Original  Sheet  Na  14 
nrst  Revised  Sheet  Na  15 
Soperseding  Origfaial  Sheet  Na  15 
Nintii  Ravisad  Sheet  Na  41 
Superseding  Eighth  Revised  Sheet  Na  41 
First  Revised  Sheet  Na  42 
Superseding  Original  Sheet  Na  42 
First  Revised  Sheet  Na  43 
Superseding  Original  Sheet  Na  43 

Kentucky  West  states  tiiese  tariff 
changes  era  filed  pursoant  to 
§§  154.303(e)  and  15403  of  die 
Commission's  Regulations  and  establish 
new  base  tariff  rates  to  be  effiective 
kferah  2. 19661  based  upon  actual  Goeti 
for  dw  base  period  ended  OcaobarSV 


I960,  adjusted  only  for  changes 
occuning  in  that  period. 

Based  on  die  actual  volumes  during 
sttdi  period,  adjusted  only  for  known 
changes  occurring  within  that  period, 
the  new  base  tariff  ratee  will  remit  in  an 
approximate  05  million  (8%)  increase  in 
jurisdictional  sales  and  transportation 
revenues.  Those  costs  reflect  increased 
investment  and  operating  expenses,  an 
overall  rate  of  return  of  12.74%  and  a 
rate  of  return  for  common  equity  capital 
of  15%. 

Kentucky  West  states  the  new  base 
tariff  rates  utilise  the  AUaatic  Seaboard 
allocation  and  rata  desiyi  methodofogy 
used  on  the  Kentucky  West  sjrstem. 
While  Kentiicky  West's  presendy  filed 
rates,  which  are  in  effect  subject  to 
Coouiission  decision  in  Docket  Nos. 
RP8e-52-O0a  ef  oil.  reflect  the  modified 
fixed  variable  methodology,  this  matter 
is  at  issue  in  those  proceedings.  There, 
Keotiidcy  West  is  supporting  the 
continuation  of  the  historical  Adartth 
Seaboard  melhodoifogy  whiA  taivolvaa 
the  development  of  a  one-part  straight 
rate  for  iUte  Sdiedule  PLS-1  and  a 
minimum  commodity  bill  related  to  the 
fixed  charges  applicable  to  that  rate 
schetfola  The  tariff  sheets  filed  by 
Kentiicky  West  reflad  dwsa  tariff 
provisions.  The  new  base  rate  for  Rata. 
Schedule  G8&-1  also  oontinues  to  be   ' 
lislniiiiiniiil  as  s  straight  Tnliiiaitiir  rati 

Kentiieky  Wast  states  die  new  base 
tacdr  rates  ara  ta  ba  aCsctiva  Maidt  r^ 

raqaiKOHnte  of  f  lS4aoe(aKl)(i)  of  fts 
Commissifwi's  Regulations 

Kaotadcy  West  states  that  by  its 
filing  or  aogr  laqaest  ar  statemeBt  Blade 
diarahi.  Kentucky  West  does  not  waive 
any  ri^its  to  ooUsct  amoants,  nor  the 
ri^it  to  collect  Interest  at  cauy  iag 
cfaargeaap|iiicafaladiefeta.ia«ri«k[hitis 
entitedparsaantte  Aa  mnndati  wi  itm 
United  aiataa  Govt  efAppaalft  far  Ihr 
Fifth  Ciitnit  issusd  oa  MaechAlOOBl  ia 
Kentucky  West  Virginia  Gat  Company 
V.  PERC.  780  F.2d  1231  (5th  Or.  1988).  or 
to  which  it  becoeus  entitled  pursuant  to 
a  final  order  in  the  proceedings  initiated 
by  Commission  order  of  January  13, 
1989.  in  Docket  Nos.  TQ080-l-4a,  et  aL 
or  to  which  it  becomes  entitled  pursuant 
to  any  other  judicial  and/or 
administrative  decision. 

Kentudcy  West  further  states  that 
copies  of  its  filing  have  been  served 
upon  each  of  its  customers  and  the 
Public  Service  Commissions  of 
Kentadcy,  Pennsylvania  and  West 
Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  shook]  Tiie  a  notion  to 
intetvena  orprataet  with  theFadecai-  ^ 
&iefgy  Reguiatary  CoaaaissioB.  82S  : 
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North  Capitol  Sti«et  N£..  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFTl 
385.211, 385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  13. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaisO.CadieIL 
Secretary. 
[FR  Doc  89-3281  Filed  2-10-88;  &45  am] 

I  COOe  t717-Ot-« 


(Docket  Na  TA8»-2-»^X»] 

Mdwaatam  Qaa  Transiniaaion  C04 
Rata  FMng  Puriuant  to  Tariff  flate 
Adfuatment  ProvWono 

Febniaiy  8, 1(168. 

Taken  notice  that  on  January  31. 1969, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  the 
following  revised  tariff  sheets  to 
Origbial  Volume  No.  1  of  iU  FERC  Gas 
Tariff  to  be  dfective  April  1. 1969: 

Forty-Seventh  Revised  Sheet  Na  5 

Midwestern  states  that  the  purpose  of 
this  revision  is  to  institote  the  Aimual 
PGA  punuant  to  sections  22.2  and  22.3 
of  the  General  Terms  and  Conditions  of 
Midwestem's  Tariff. 

Midwestern  states  that  the  Current 
Purchased  Gas  Cost  Rate  Adjustmenta 
reflected  on  Revised  No.  5  consist  of 
$.0347  per  dekatherm  adjustment  to  the 
gas  rate.  $.0927  per  dekatherm 
adjustment  to  Rate  Schedule  W-1.  $.91 
per  dekatherm  applicable  to  the  Dl 
component  of  the  demand  rates  and  a 
$A179  per  dekatherm  adjustment  to  the 
D2  component 

Midwestern  states  that  the  revisions 
also  reflect  a  $.0177  per  dekatherm 
surcharge  adjustment  to  the  gas  rates 
and  $(.55)  per  dekatherm  surcharge 
adjustment  to  the  demand  Dl  rate  and 
$.0186  per  dekatherm  surcharge  to  the 
demand  D2  rate  for  amortizing  the 
Unrecovered  Gas  Cost  Account 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  ita 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 


DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  28, 1980.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasfaeO. 
Secretary. 

(FR  Doc.  88-3331  Filed  2-10-69:  8:45  am] 
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[Dodwt  Na  RP88-117-008] 

Northern  Natural  Gas  COn  DIvWon  Of 
cnron  vorp^  vompaanca  afnnufoar 
Noe.483and483-A 

Febniary  8, 1969. 

Take  notice  that  on  January  31, 1969, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing,  as  part  of  Northern's 
F£.R.C  Gas  Tariff,  Third  Revised 
Volum«  No.  1  (Volume  1  Tariff)  and 
Original  Volume  No.  2  (Volume  2  Tariff), 
die  fcdlbwing  tariff  sheeta  to  become 
effective  January  1. 1989: 

Third  Revised  Volume  Na  1 

SevenUi  Revised  Sheet  No.  65 
Substihite  nfth  Revised  Sheet  No.  66 
Substitiite  Seventh  Revised  Sheet  No.  67 
Substitote  Sbcth  Revised  Sheet  No.  68 
Substitote  Nhidi  Revised  Sheet  No.  66 
Substitute  First  Revised  Sheet  No.  69a 
Substitute  Eighth  Revised  Sheet  No.  70 
Substitute  Fourth  Revised  Sheet  No.  70a 
Third  Revised  Sheet  No.  70b 
Substitute  Fifth  Revised  Sheet  No.  70c 

Original  Volume  No.  2 

Substitiite  Fifdi  Revised  Sheet  No.  Id 
Substitute  Fifth  Revised  Sheet  No.  le 
Substitute  Sixtii  Revised  Sheet  No.  If 
Substitute  Eighth  Revised  ^eet  No.  Ig 
Substitiite  Sixth  Revised  Sheet  No.  Ih 
Substitute  Sixth  Revised  Sheet  No.  li 
Substitute  Second  Revised  Sheet  No.  li.l 
Fifth  Revised  Sheet  No.  li.2 
First  Substitute  Original  Sheet  No.  li.2a 
Northern  states  such  tariff  sheets  are 
required  in  compliance  with  the  Letter 
Orders  dated  September  29, 1988,  and 
November  18. 1968.  respectively,  in 
order  that  Northern's  tariff  will  be  in 


conformance  with  Order  Nos.  483  and 
483-A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti«et  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  15, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

LobarsAsn. 

Secretary. 

(FR  Doc  89-^329  Piled  2-10-89;  8:45  am] 
\  cooE  cnr-ova 


[DodMt  Na  RP88-227-008] 

Pahrte  PIpelne  Co;  Ctwnga  In  FERC 
Qaa  Tariff 

February  8. 1988. 

Take  notice  that  cm  January  31. 1969. 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  changes  to  ita  FERC 
Gas  Tariff  to  be  d^ective  Febroary  1. 
1980.  Paiute  states  that  the  purpose  of 
the  filing  is  to  move,  pursuant  to  section 
4(e)  of  die  Natival  Gas  Act  and 
1 154.67(a)  of  the  Commission's 
regulations,  to  place  rates  and  tariffs 
into  effiect  which  have  been  filed  and 
accepted,  or  which  are  being  modified 
herein,  or  are  pending  Commissicm 
acceptance,  in  connection  with  Paiute's 
request  for  general  rate  relief  in  the 
above  captioned  proceeding.  Paiute  has 
requested  that  the  Commission  grant 
any  waivere  of  the  Commission's 
regulations  necessary  to  permit  this 
filing  to  become  effective  as  proposed. 

Paiute  states  that  in  accordance  with 
the  Commission's  August  31, 1988 
suspension  order  in  this  proceeding, 
Paiute  submitted  compliance  filings  on 
September  30, 1988  and  December  16, 
1988  at  Docket  Nos.  RP88-227-002, 
CP87-309-004  and  RP88-227-005.  which 
proposed  revisions  to  Paiute's  Volume 
Nos.  1  and  1-A  tariffs.  In  addition, 
Paiute  has  pending  before  the 
Commission  a  tariff  filing  submitted  on 
December  16, 1968  in  Docket  Nos.  CP87- 
309-006  and  RP88-20&-002  and  a 
quarterly  PGA  filing  submitted  on 
December  3a  1988  in  Docket  No.  TQ89- 
1-41-000,  all  of  which,  assuming  they 
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an  KccpiMi  By  Dw  uooninfoii. 
necessitate  changes  to  the  Volume  Not. 
1  and  1-A  tariff  sheet*  originally  filed  in 
this  proceeding.  The  propoMd  tariff 
sheets  reflect  all  necessaiy  change*  to 
Paiute's  Vohime  No*.  1  and  1-A  tariffs 
from  Paiute's  prevloasly  approvad  tariff 
sheets. 

Paiuta  further  state*  that  daring 
infonnal  conferences  in  this  docket 
certain  of  Paiute's  firm  customers 
expressed  opposition  to  Paiute's 
proposed  seasonal  rate  structura.  As  an 
alternative  to  placing  into  effect  the 
rates  originally  filed  in  this  proceeding, 
which  r«rfl0ct  a  winter/summer  seasonal 
rate  design,  Paiute  is  also  taodaring 
certain  alternate  rata  tariff  sheets  which 
reflect  elimination  of  certain  of  the 
seasonal  rate  design.  Paiute  asserts  that 
the  rates  reflected  on  its  proposed 
alternate  rate  tariff  sheets  are  based 
upon  the  identical  costs  that  underlie 
the  rates  originally  proposed  in  this 
proceeding,  as  reidsed,  and  which  would 
otherwise  be  placed  into  effect  by  its 
section  4(e)  motion.  Such  alternate  rate 
tariff  sheets  would  become  effective  on 
February  1. 1969  in  lieu  of  dieir 
counterparts  if  so  anthorized  by  tha 
Commission. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  of  record 
and  interested  state  coaunission's  in  the 
above  captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  prote*t  with  the  Federal 
Eaeigy  Regulatory  Conmiaaion.  82S 
North  Capitol  Street  N&.  Wasfategton. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commissioa's  rules  of 
practice  and  procedore  (18  CFR  38S.211. 
385.214).  All  such  motioos  or  protests 
should  be  filed  on  or  before  February  IS. 
1969.  Protests  will  ba  considered  by  Uta 
Commissoo  in  deteradning  tha 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proieetants  partie*  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  fila  a  petition  to 
intervene.  Copies  of  this  filhag  are  on  file 
with  the  rommission  and  are  mtailabla 
for  public  inspection. 
iMkt  D.  CsihiH 
Sscntiuy, 
(FR  Doc  n-OM  Pllad  S-10-80;  8^«S  ml 


Monrino  PtpaBnoCoi; 


Original  Volume  Na  1  to  be  effisctlva 
August  25. 1968. 

Moraine  states  that  Ae  tariff  was 
submitted  in  compliance  with  the 
Commission's  Order  issued  February  2. 
1968  and  December  19. 1968.  at  Docket 
Nos.  CP86-462-00a  ef  a/.  The  tariff 
sheets  set  fordi  the  rates,  terms  and 
conditions  for  Moraine  to  provide  full 
open  access  transportation  pursuant  to 
Order  Nos.  430/SOO  and  the 
CoBunissioa's  Regulations.  The 
submission  was  without  prejudice  to 
Moraine's  right  to  appeal  orden  issued 
in  Docket  Nos.  CP66-402  and  CP66-494 
or  to  any  positioB  Moraine  may  take  in 
further  proceedings  in  such  dockets, 
including  Moraine's  Appeal  of  Staff 
Action  filed  January  18, 1989  concerning 
the  refection  of  tha  two-|Mut  nta  under 
Rate  Schedule  FTS. 

Moraine  states  It  submitted  an 
amendment  to  the  gas  transportation 
agreement  dated  May  8. 1986  between 
Wisconsin  Natural  Gas  Conqumy  and 
Moraine  to  comply  with  the  previously 
mentioned  orders. 

Moraine  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  its  FERCGas  Tarifil 
Original  Vohnne  Na  1,  to  become 
effective  August  25. 1968,  the  date 
Moraine  filed  its  acceptance  of  the 
certificate  authority  issued  to  it  in 
Docket  No*.  CP66-W2  and  CP66-404. 

A  copy  of  the  filing  is  being  mailed  to 
all  parties  set  out  on  the  oCBdal  service 
list  at  Docket  Nos.  CP86-4g2  and  CP86- 
484  and  interested  state  regulatory 
agencies. 

Any  psnon  deeiriBg  to  ba  heard  or  to 
protest  said  filing  should  file  a  notion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  CommisskNi,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  accordance  with  ||  368.211 
and  385.214  of  tha  Commission's  Rule* 
and  Regulations.  All  such  motion*  or 
protests  must  be  filed  on  or  before 
February  IS.  1980.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestaats  parties  to  tha  proceeding. 
Any  parson  wishing  to  become  s  party 
must  file  a  motkm  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Roeas. 


[Proleel  Na  2864  New  Vertil 

MofVMi  MwMitaclurino  Cof^  MMit  To 
nto  M  AppScsflon  for  6  Haw  LtoanM 

Febraaiy  •,  1988. 

Take  notice  that  on  December  28, 
1968.  Moreau  Manufacturing 
Corporation,  die  existing  licensee  for  tha 
Feeder  Dam  Hydrodectric  Project  No. 
2554.  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  die  Federal  Power 
Act  (Act).  18  U.8.C  806,  as  amended  by 
sec.  4  of  die  Electric  Consomera 
Protection  Act  of  1966.  Pub.  L  9»-4g5. 
Hie  original  license  for  Project  No.  2554 
was  issued  effective  April  1, 1949.  and 
expires  December  31. 1983. 

The  project  is  located  on  the  Hudson 
River  in  Saratoga  and  Warren  Counties. 
New  York.  The  principal  works  of 
Feeder  Dam  Project  located  near  die 
southwest  end  of  the  New  Yorit  State 
Feeder  Dam.  include  headgates,  forebay 
and  dosed  flume:  a  iiDwenouse  with  an 
installed  capacity  of  6,000  kW;  a 
connection  to  a  Niagara  Mohawk  Power 
Corporation  transmission  line;  and 
appurtenant  bdlitie*. 

Pursuant  to  sectkm  15(bX2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  Na  RM  87.^-Oea  Order  Na 
486  (Final  Rule  issued  April  28, 1968).  A 
copy  of  this  Docket  can  be  obtained 
frtHn  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street  NE;  Washington,  DC  2042&  The     ' 
above  information  as  deecribed  in  the 
rule  is  now  available  from  the  Hcensea  ■ 
at  HYDRA-CO  Enterprises,  inc.  100 
Clinton  Square.  Suite  400.  Syracuse^  NY 
13202-1040,  Attn:  Mr.  John  M.  Cordes.     : 

Pursuant  to  section  15(cKl)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  most 
be  filed  with  die  Commission  at  least  24 
months  prior  to  the  expiration  of  the       ^ 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  81. 199L 
iD.1 


Sscntttty. 

(FR  Doc  80-3273  nied  2-10-80: 8:46  am) 
I  coot  tri7-si.« 


[Frotect  Na  2618  New  VofK] 

'  Cof^p.!  imonl 


ToRtoan 


FabM«fy7,U8a 

Take  notice  diat-ett  JaBeary  aa ' 
Moraine  HpebBaCMyany  (Moralaa) 
teadaiad  for  fiUi«  iU  FBMCCaaT^ii, 


Loisai 

^— — — ^— — 

(FR  Doc  8»-naa  pim  s-ip-ak  fe4B  ■■4 


Febniaiyli: 

TakaaotfeaonDecanbert8.1986.       ' 
Niagara  MOhawk  Ptmm  CoiparattoR.- 
naexnoog  noeneea  lor  !■  nooMC  Rivia*' 


'?/.  '.i  A 


i  ..^ .    • 
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Hydroelectric  Project  No.  2816,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  punuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  806,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1666,  Pub.  L  09-495.  The  original 
license  for  Project  No.  2616  was  issued 
effective  May  1, 1965.  and  expires 
December  31, 1693. 

The  project  is  located  on  the  Hoosic 
River  in  Saratoga  County,  New  York. 
The  prindpal  works  of  Hoocic  River 
Project  indude  the  Johnsonville  Unit 
with  a  concrete  dam,  a  reservoir  of  211 
acre*,  and  a  powerhouse  with  installed 
capadty  of  44)00  kW;  the  Schaghticoke 
Unit  with  a  concrete  dam.  a  reservoir  of 
150  acres,  an  open  canal,  steel  pipeline, 
surge  tank,  three  steel  penstocks,  and  a 
powerhouse  with  installed  capadty  of 
13.120  kW:  transmission  line 
connections:  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  No. 
496  (Final  Rule  issued  April  28. 1968).  A 
copy  of  this  Docket  can  be  obtained 
fit>m  the  Commission's  Pi^lic  Reference 
Branch.  Room  1000, 825  North  Capitol 
Street  NE..  Washington.  DC  20428.  The 
above  infonnation  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  300  Erie  Boulevard  West  Building  A- 
1,  Syracuse.  NY  13202.  Attn:  Barbara ). 
Raymond,  telephone:  (315)  428-6353. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991.  , 

LoiaD.C«thrit 
Secretary. 
(FR  Doc.  8&-3274  Hied  2-10-89: 8:45  am] 

BtUMQ  COOC  C717-0t-M 


[Deawl  Na  TA88-1-37-800] 

Norttiwast  PIpalina  Corp.;  Propoaad 
Ctianga  in  Sale*  ftoloa  Purauant  To 
Purchaaa  Qaa  Coat  Adjuatmant 

Februuy  6, 190B. 

Take  notice  that  on  January  31, 1966, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing  a 
proposed  diange  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  Artide  16, 
Purchased  Gas  Cost  Adjustment 
Provisira  ("PGA "),  of  its  FERC  Gas 
Tariff,  Pint  Revised  Volume  No.  1.  Such 
change  in  rates  is  for  the  purpose  of  (1) 
reflecting  changes  in  NorUiwest's 


estimated  cost  of  purchased  gas:  and  (2) 
reflecting  the  change  in  unrecovered 
purchased  gas  costs  since  Northwest's 
PGA  filing  dated  Februarv  16. 1966. 

Northwest  states  that  this  current 
adjustment  aggregates  to  a  decrease  of 
19.01  i  per  MMBtu  in  the  commodity  rate 
for  all  rate  schedules  affected  by  and 
subject  to  the  PGA.  The  proposed 
change  in  Northwest's  commodity  rates 
for  the  second  quarter  of  1969  would 
decrease  sales  revenues  by 
approximately  $1,643,795.  The  instant 
filing  also  provides  for  an  increase  in  the 
demand  components  of  Northwest's  gas 
sales  rates  to  reflect  changes  to  the 
estimates  of  Canadian  demand  charges 
and  to  reflect  a  revised  Canadian 
exchange  rate  fador.  Northwest 
proposes  to  collect  through  its  sarchaige 
$1,640,973.  which  is  the  total  balance  of 
Account  No.  191  as  of  November  30, 
1988  that  is  subjed  to  the  PGA 
surcharge.  The  ptopoued  rate  changes 
have  b<»en  refledad  on  Forty-Ninth 
Revised  Sheet  Na  la 

A  copy  of  this  filing  is  being  served  oa 
Northwest's  jurisdictional  customen 
and  affected  state  commissi<Mis. 

Any  perstm  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington 
DC  20428,  in  accordance  with  {t  385.214 
and  385.211  of  the  Commission's  Rules 
and  RegulatitMU.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  28, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  me  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CadMlL 
Secretary. 

[FR  Doc  80-3262  Hied  2-10-89: 8:45  am] 
BauNO  coot  srtr-si-a 

(Doeicat  Na  TA88-1-7-000] 
Souttiem  Natural  Qaa  C04  Propoaad 


Febnuiiy  7, 1980. 

Take  notice  that  on  February  1, 1989, 
Southera  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheet  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Vohime  No.  1: 

Ei^ty-Fourth  Revised  Sheet  No.  4A 
Southern  states  that  die  proposed  tariff 
sheet  and  supporting  infonnation  are 
being  filed  with  a  proposed  effective 


date  of  April  1, 1969,  pursuant  to  the 
Purchased  Gas  Adjustment  clause  of  its 
FERC  Gas  Tariff  and  Section  154.305  of 
the  Commission's  Regulations. 

Southern  further  states  that  its 
proposed  tariff  sheet  represents  its  first 
annual  PGA  filing  under  the  revised 
PGA  Regulations  and  reflects  a  Current 
Adjustment  consisting  of: 

(1)  A  decrease  in  Southern's 
commodity  cost  of  gas  of  approximately 
9.5<  per  Mcf  at  1.000  Btu: 

(2)  A  decrease  in  Southern's  D-1 
demand  cost  of  gas  of  approximately 
4.9«  per  Mcf  in  Zone  1, 8.2^  per  Mcf  in 
Zone  2  and  11.5t  Mcf  in  Zone  3; 

(3)  A  decrease  of  approximately  .015« 
per  Md  in  Southern's  D-2  demand  cost 
of  gas;  and  a  Surcharge  Adjustment 
consisting  of: 

(1)  A  commodity  gas  cost  Surcharge 
Adjustment  of  6.656«  per  Mcf,  which  is  a 
decrease  of  .44le  per  Md  from  die 
7.097<  per  Md  Surcharge  Adjustment 
which  Southern  has  been  authorized  to 
recover  over  a  three-year  period: 

(2)  A  D-1  demand  gas  cost  Surcharge 
Ai^ostinent  of  (12.1«)  per  Mcf.  and 

(3)  A  D-2  demand  gas  cost  Surcharge 
Adjastromt  al  JOOlt  per  Md. 

Copies  of  Southern's  filing  were 
serv^  upon  all  of  Southern's 
jurisdictional  purchasen  and  interested 
state  commissions. 

Any  person  desiriiig  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  <x  protest  with  the  Federal 
Eneigy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedures  (SS  385.214  and 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  27. 
1969.  Protests  will  be  considered  by  the 
Commissian  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Iniin  rsriisil. 
Secretary. 

[FR  Doc  88-3270  Filed  2-10-80, 6M  am] 
MuatG  cooe  tn7-ti-« 


[Docket  Noa.  CP86-808-010  and  CP86-7S8- 
008] 


Taxaa  Eaaiam  Trananwaloii  Corp.! 
Propoaad  Clianoat  in  FERC  Qaa  Tariff 

February  8, 1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  31, 1989  tendered 
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for  filing  at  part  of  its  PERC  Gas  Tariff. 
Original  Volume  No.  2.  six  copies  of  tha 
following  tariff  sheet: 

Rate  Schedule  X-135 

Substitute  Original  Sheet  No.  1312 

Texas  Eastern  states  that  in 
compliance  with  Ordering  Paragraph  (0) 
of  the  Commission's  September  12. 1966 
Order  Issuing  Certificates  and 
Authorizing  Abandonment  in  Docket 
Nos.  CPBS-aoe  and  CP85-75e.  Texas 
Eastern  is  filing  die  above  listed  tariff 
sheet  to  reflect  a  reduction  in  the  rates 
charged  to  CNG  Transmission 
Corporation  (CNG)  under  Rate  Schedule 
X-135  as  a  result  of  determining  tibat  the 
actual  facility  costs  are  less  than  those 
estimated  costs  underlying  the  initial 
rates.  Rate  Schedule  X-135  is  a  firm 
tranqwrtation  agreement  dated  August 
31. 1968  between  Texas  Eastern  and 
CNG  under  which  Texas  Eastern 
provides  transportation  of  CNG's  gas 
authorized  by  the  Septembw  12. 1966 
order.  A  copy  of  Texas  Eastern's 
workpapers,  showing  die  adtustments 
made  by  Texas  Eastera  ki  the  facility 
cost  and  cost  parameters,  is  attached  to 
this  filing  letter. 

Texas  Eastern  states  that  upon 
Commission  approval  of  diis  tariff  sheet, 
Texas  Eastera  will  refund  amoonts 
overcollected  to  CNG  by  crediting  dieir 
next  regular  billing. 

Texas  Eastern  states  diat  die 
proposed  effective  date  of  diis  tariff 
sheet  is  November  1 1968,  die  effective 
date  of  Uw  original  filing  of  Texas 
Eastern's  Rate  Schedule  X-135. 

A  copy  of  tills  filing  has  been  served 
on  the  affected  [>arty. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  witii  tiie  Federal 
Energy  Regulatory  Commission.  825 
Nordi  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  15, 1969.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  tills  filing  are  on  file  wlUi  die 
Commission  and  are  available  for  public 
inspection. 

LoisD-CaAsiL 
Secretary. 

|FR  Doc  3330  Filed  3-10-89;  ft4S  ami 
lOOossrir-SMi 


(Ooeiiet  Na  RPt9-64-000) 

TranwontlMntal  Qm  Pip*  Un«  Corp.; 
TwHf  HNhq 

February  8. 1980. 

Take  notice  that  on  February  3, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  die  following  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  Na  1: 

First  Revised  Sheet  No.  262   •  -^v   *> -^ 
Original  Sheet  No.  253 
Original  Sheet  No.  264 

The  proposed  effective  date  of  die 
revised  tariff  sheets  Is  Marcha  8, 1989. 

TranscO  states  that  the  purpose  of  this 
filing  is  to  revise  Transco's  currentiy 
effective  FERC  Gas  Tariff  so  as  to 
provide  a  method  by  which  Tranasco 
may  efiicientiy  and  equitably  allocate 
capadty  which,  due  to  fluctuations  in 
demand  for  services  on  its  system 
during  eadi  day,  becomes  available 
after  iJF  allocates  capacity  pursuant  to 
the  daily  scheduling  procedures  set  forth 
in  its  exlstlg  tariff.  Transco  states  that 
the  proposed  tariff  sheet  set  forth  a 
procedure  lot  allocating  such  capacity 
by  means  of  a  rotation  list  of 
participating  shippers,  which  list  is 
initially  established  by  means  of  a 
"window  period"  and  lottery.  Transco 
avers  that  such  procedure  is  designed, 
however,  so  diat  once  established,  no 
participating  shippers,  not  even  die 
winners  of  the  lottery,  are  given  any 
advantage  over  any  other  participating 
shippers  in  the  allocation  of  such 
capacity. 

Transco  states  that  in  order  to 
expedite  the  implementation  of  the 
proposed  allocation  procedure, 
concurrenUy  herewidi.  Transco  will 
notify  its  customers  (1)  that  effective 
immediately  they  may  submit  letters  to 
Transco  requesting  that  they  be 
permitted  to  participate  in  the  proposed 
allocation  procedure  and  providing  the 
Information  outilned  in  the  proposed 
tariff  sheets  and  (2)  that  the  "window 
period"  for  such  requests  will  close  21 
days  from  the  date  this  filing  is  noticed 
In  die  Federal  Register.  Transco  avers 
that  in  this  way  provided  the 
Commission  accepts  the  proposed  tariff 
sheets  by  the  proposed  effective  date 
Transco  could  Immediately  begin 
allocating  capacify  pursuant  to  such 
procedure  prior  to  the  end  of  die  1988-89 
winter  season. 

Transco  states  that  copies  of  the  filing 
have  been  served  upon  Its  customers, 
state  commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 


protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW.,  Washington. 
DC  20428,  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  16, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  widi  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  88-3343  Filed  2-10-88;  8:45  am) 
■aiMO  COOC  S717-S1-II 


[DoclMt  Na  QP69-32-000] 

TranacontiiMntal  Qm  Pipe  Uno  Corp.; 
AMiflnnMfrt  of  Itow  Dockot  Numbor 

February  6. 1989. 

Notice  is  hereby  given  of  the 
assignment  of  a  new  docket  number  to  . 
the  protest  filing  made  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  on  [uly  8, 1988, 
pursuant  to  Commission  CMer  No.  473. 
Transco  filed  Its  protest  in  Docket  No. 
RM86-7-000.  For  purposes  of 
convenience  and  administrative  control 
Transco's  filing  is  being  assigned  a  new 
separate  number  as  set  forth  above. 
LoisaCasfaeO. 
Secretary. 

[FR  Doc.  89-3275  Filed  2-10-89:  8:45  am] 
asjuNQ  oooe  •7i7-ev4i 


[Dodwt  Na  FA86-55-000] 

Union  Eloctric  Co^  Ordor  Establishing 
I  lowing  ProcoduTM 

issued  February  8, 1989 

On  December  7, 1988,  the  Chief 
Accountant  issued  a  contested  audit 
report '  under  delegated  authority  noting 
Union  Electric  Company's  (Union) 
disagreement  with  certain  items 
contained  in  the  stafTs  audit  report  of 
Union's  books  and  records.  The  report 
noted  Union's  disagreement  with  the 


'  The  conle«led  audit  report  is  attached  for 
reference  pending  its  publication  in  the  FERC 
RepoiU.  The  report  i*  not  being  published  tn  the 
Fadatal  Kagtstui.  but  may  be  obtained  From  the 
Commission's  Public  Reference  Room. 
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StafTs  findings  regarding  Correcting 
Entries  Nos.  1  and  2  on  Schedule  No.  3 
and  Compliance  Exception  No.  1  on 
Schedule  No.  4.  Union  was  requested  to 
advise  whether  it  would  agree  to  the 
disposition  of  the  issues  under  the 
shortened  procedures  provided  for  by 
Part  41  of  the  Commission's  Regulations. 
18CF.R.41.1.etse9. 

On  January  10, 1989,  Union  responded 
that  it  did  not  consent  to  the  shortened 
procedures.  Section  41.7  of  the 
Commission's  Regulations  provides  that 
in  case  consent  to  the  shortened 
procedures  is  not  given  the  proceeding 
will  be  assigned  for  hearing. 
Accordingly,  the  Secretary,  under 
authority  delegated  by  the  Commission, 
will  set  these  matters  for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  dodcet  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CJ'Jl.  S  385.211  and 
385.214)  no  later  than  15  days  after  the 
date  of  publication  of  this  order  in  the 
Foderal  Reglstar. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jiuisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
section  402(a)  of  the  Department  of 
Energy  Orgkhization  Act  the  provisions 
of  the  Federal  Power  Act  particulariy 
sections  2d5,  206  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CJ'Jt 
Chapter  Q.  a  public  hearing  shall  be  held 
concerning  the  appropriateness  of 
Union's  accounting  practices  as 
discussed  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20428.  The 
Presiding  Judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(C)  This  order  shall  be  prompdy     • 
published  in  the  Federal  Register. 
Lois  D.  Casiiell. 

Secretary. 

|FR  Doc  8»-3aoe  Filed  2-10-88;  8:«  am) 
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Offico  of  Consorvation  and  Ronowablo 
Energy 

National  Enorgy  Extonsion  Servico 
Advtoory  Board;  Open  Moating 

Pursuant  to  the  provisions  of  die 
Federal  Advisory  Committee  Act  (P.L 
92-463,  86  Stat  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  National  Energy  Extension 
Service  Advisory  Board. 

Date  and  Time: 
Monday,  March  6, 1989,  &-00  a  jn.-5K)0 

p.m. 
Tuesday,  March  7, 1989, 8.-00  a  jn.-12.-00 

noon. 

nace:  Geofgetown  Marbury  Hotel, 
3000  M  Street  NW^  Washington.  DC 
20007. 

Contact  Susan  D.  Heard.  Department 
of  Energy.  Forrestal  Building— ^061, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585,  Telephone:  202- 
686-829a 

Purpose  of  the  Board:  The  Board  was 
established  to  carry  on  a  continuing 
review  of  the  National  Energy  Extension 
Service  and  the  plans  and  activities  of 
eadi  State  in  implementing  Energy 
Extension  Service  programs. 
Additionally,  the  Board  is  responsible 
for  reporting  on  an  annual  basis  to  the 
Congress,  the  Secretary  of  Energy,  and 
the  Director  of  the  Energy  Extension 
Service. 

Tentative  Agenda:  March  6, 1969: 

•  Overview  of  EES  Programs 

•  Review  of  the  Board's  draft  Tenth 
Annual  Report 

•  Public  comment  (10  minute  rule) 
March  7, 1988 

•  Review  and  final  approval  of  Tenth 
Annual  Report 

•  Public  comment  (10  minute  rule) 
Public  Participation:  The  meeting  is 

open  to  the  public.  The  Chairperson  of 
the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Committee  will  be  permitted  to 
do  so  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Susan  D. 
Heard  at  202-586-8290.  Requests  must 
be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue 
SWn  Washington.  DC  between  9  ajn. 


and  4  p.m.  Monday  thru  Friday,  except 
Federal  Holidays. 

luued  at  Washington,  DC  on  February  7. 
1«8 

J.  Robert  FranUiii. 

Deputy  Advisory  Committee  Management 
Officer 
[FR  Doc  89-3352  Filed  2-10-89: 8:45  am] 


FEDERAL  HOUE  LOAN  BANK  BOARD 

Baltlnioro  Fodoral  Financial,  FSA, 
Baltimore,  MD;  Appointmant  of 
Conoorvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(e)(AHi).  of  die  Home  Owner's  Loan 
Act  of  1933.  as  amended,  12  U.S.C 
1464(d)(6)(AHi),  and  12  U.S.C  1701c 
(c)(2)(19e2).  as  amended,  die  Federal 
Home  Loan  Bfmk  Board  has  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  Baltimore  Federal 
Financial,  FSA.  Baltimore,  Maryland,  on 
February  7. 1989. 

Dated  February  8, 1989. 

By  the  Federal  Home  Loan  Banli  Board. 
John  M.  Buckley,  Jr., 
Secretary. 
[FR  Doc  89-3254  FUed  2-10-89;  8:46  am) 

I  COOC  (720-01-11 


FEDERAL  MARmHE  COMMISSION 

MQuky  Into  Laws,  Rogulatlona  and 
Polclaa  of  tha  RapuMc  of  Korea 
Affecting  SMppIng  In  the  umiad 
States/Korea  Trede 

The  Commission,  by  notice  published 
August  26. 1988  (53  FR  32863), 
established  January  3a  1969,  as  die  date 
for  the  filing  of  comments  in  the  above- 
captioned  Inquiry. 

American  President  Lines,  Ltd. 
("An.")  has  now  submitted  a  request  for 
an  extension  of  the  response  date  to 
March  17, 1989.  As  basis  for  the  request 
APL  cites  die  January  26, 1989,  issuance 
by  the  Korean  Maritime  Port 
Administration  of  a  "draft"  of  its 
enforcement  regulations  implementing 
the  recentiy  enacted  Maritime 
Transportation  Business  Act  APL 
believes  that  the  additional  time  is 
needed  to  assess  the  impact  of  the  new 
regulations  and  their  effect  on  this 
inquiry.  Sea-Land  Service,  Inc. 
subsequendy  submitted  a  similar 
request  for  an  extension  of  time.  Alsa 
the  Maritime  Administration  has 
indicated  a  need  for  additional  time  to 
further  assess  the  new  regulations. 


/  VoL  Mk  Na  »  /  Monday.  PebtiiHy  IB. 


/ 


Good( 
CommiMion  shall  extend  Iha  i 
retponaet  to  the  August  23^  19S8  Notice 
until  March  17, 1988. 

By  Um  CoauBisaiaii. 

Sacniary. 

|FR  Doc  ae-3341  Filed  »-10-89!  9M  un] 


A0ra#niwit(s)  FHcd 

The  Federal  Merittae  Coennieaion 
hereby  gives  notice  of  the  fiUog  of  li» 
following  agree8ient(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1904. 

interested  parties  aaay  inspect  and 
obtain  a  oepy  at  each  agreement  at  the 
Washteghau  DC  Office  of  the  Federal 
Maritioa  fiBSMniesiiwi,  1100  L  Slrset 
NW^  Roen  10325. 
majr  anfaadt  ( 
agreement  Id  the  J 
Maritime  riwailaaiiwi,  Waahii«loii,  DC 
20B73,  wftbin  10  day*  after  the  date  of 
the  Federal  Register  in  wMch  this  notice 
sppeais.  The  requireaaeBia  for 
coBuneots  are  found  in  1 872Jn  of  TMe 
40  of  the  Code  of  FedwainsflaliniM 
Interested  persons  should  conauU  thia 
section  beCon  coaanMininating  wMk  the. 
Commission  regarding  a  pen^ng^ 
agiecmenti 

Agreement  Ne.:  2Z4-^aooOBO-O0&. 

TYOrMrtflfNawl 


J  UJUSS. 

Port  of  New  Orleans 
Coastal  Cai^  Company 

5>nepaia.- The 
option  hi  the  baaic  la 
caneei 
70  eC 


m 


«. 


idhne* 
the  rent  reduced  propoi<*ona<aiy^ 

Agrooaaent  No.;  ZM-tOOtl^ 
TttwT  Sooth  Caroline  State  Pnrts 
Authority  Temdnal  Agreement. 
Ptutiea: 

South  Carolina  84a«e  Porta  Anthorily 

(AutiM>rity) 
Fharoa  Una.  8J^  (FtMBos) 
SytwpsiST  I  Re  Agreement  provlctee 
that  the  Authority  wiS  dlseonnt  certain 
container  service  rates  for  Pfiaros* 
containers  and  chassis  at  the 
Authority's  Cohnnbua  Street  Tenninal.  It 
also  provides  for  Pharos  to  pay 
wharfage  at  rates  based  on  a  guarantee 
of  SOAR)  tons  of  cargo  per  contract  ys 
Fluuoa  alao  apees  to  provide  an  ooaan 
liner  service  at  die  Port  o£  Charleston. 


By  Older  el  *e  Feds— 1  MsriMma 
Commissioii. 
loseph  C  Pwntie^i 

Datad:FM>nMiraLlMaL 
(FR  Doa  »-»«»  Fiad  »-»-«( M»  1 


FEDERAL  RESERVE  SrSTEH 

Copltol  Bancorp,  LM,«»alL;NallM  Of 
ItnnBrntlnna  To  Enonoo  do  MMin  in 


The  companies  listed  in  thia  notice 
have  filed  an  application  under 
1 225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CPR  22S.23(aXl))  for  the  Board's 
approval  under  seetioa  4(cH8)  of  tlie 
Bank  Holding  Company  Act  (12  US.C 
1849(cKS))  and  f  225.21(8)  of  Regulation 

Y  (12  CPR  22&21(a»  to  connwnoe  or  to 
engage  08  novo,  either  directly  er 
tfarengb  a  subsidiary,  in  a  ni;inbaniflHg 
activity  that  is  listad  in  t  229.25  of 

eguiauon  t  as  cioaeiy  reiaiea  ni 
banking  and  permissible  for  bank 
iioiding  companies.  Unless  utfaei  wise 
noted,  socn  activities  wH.  be  conducted 
tfarougnout  the  United  Statee. 

Each  applicatioB  is  avoilaUe  for 
immedwta  inapectioB  at  the  FeusiaL 
ReservnHtoJg  indicaiad  Once  tfao    - 
ppBcoQon  nanoaan  aocapMS  uir 
procesaing,  itwiftabobeavaflablefor 
inapection  at  the  oCBces  of  tlie  Board  of 
uovemors.  interoasBo  peraans  nifl^ 
ejqiress  thnt  viessa  la  wtittag  on  ttw 
question  wlnlhsi  umaaaMaiian al  the 
proposal  can 'Yeasonably  I 
to  prodaca  bsnallla  to  dba  pnbbc  I 
as  greater  convenience,  increased 
compatiBon,  araahia  in  < 
outwdglkposalbia  adi 
as 

deeisaaad 

conflkta  of  fMaaaatK  or  I 
hanUng  psactiraa  "  Aay  raqosal  inr  a 
hearing  en  thia  queatton  muat  be 
acoon^^anied  by  a  stateaiant  of  tha 
reaaanaa  wrritleo  preeentation  woakl 
not  snffioe  in  hen  of  a  heertng. 
idanti^fing  specifically  any  qoeatiaoa  ol 
Hill  Ibal  SI  a  hi  illniali   aimMiiiililag  lltii 
evidence  that  wtiald  be  preaented  at  a 
hearing,  and  iadka  ting  how  the  party 
commenting  would  be  agyieved  by 
approval  of  the  propoaai. 

"■Mrtt  ff**iirrHrft  ■ir*iMl,  ntawtots 
regarding  the  appUc^iona  snet  bo 
received  at  the  Reserve  Besdi  indfeotod 
or  the  offices  of  the  Board  of  Govemors 
not  later  than  March  X,  198a 

A.  Federal  laaaraa  Ba^  af  GUeago 
(David  a  Kpataia  Vice  fteeident)  239 
Soadk  LafiaUo  Stoeei  Ghfeagoi  BHnoia 

eoeoB: 


1.  Gigwto/ JlaiioMpki.ldL  Lanaing. 
Michiganc  to  nogage  dp  nova  through  ita 
subsidiary.  CNB  Mortgage  Corporation. 
Lansing  Ittehigaa,  in  making,  acfoiring, 
and  servidng  loens  or  other  exteBsiona 
of  credit  for  the  company's  accooni  or 
for  the  eocoant  of  othera  such  as  woold 
be  BUKle  by  a  aiortgpige  corporation 
pursuant  to  i  22S.25(bHl)  of  the  Board's 
Regulation  Y. 

2.  First  Indepeodeace  Corporation. 
Detroit,  Michigan:  to  engage  de  novo 
through  its  subsidiary.  First 
Independence  Leasing  Corporation. 
Detroit.  Michigan,  in  leasing  personal  or 
real  property  or  acting  as  agent,  broker 
or  adviser  in  leasing  such  property 
pursuant  to  1 225.25(b)(5}  of  the  Board's 
Regulation  Y. 

Board  of  Govemon  of  tlw  Ftderal  Reserve 
System.  Febcuary  7. 1986. 
(eoaifar  |.  Joluaaa. 
A$tociattStGiwtaryoftk»Bamrd 
(FR  Doc  «B-«»7  Filed  2-40-40.  8(4»mi} 


indtan  Rhfor  Banking  Co.  ot  ai4 
rocnwDona  oi .  Awjuiaiuona  oy,  ana 

lOfl 


The  compnnisa  listad  in  this  notice 
have  appliad  for  dK  Beonl!aappra«al 
under  safthm  aof  d»  Tl^i  llt^dhig. 
Company  Act  (12  USJUMO)  and 
i  22S.Hof  tho  Boaid'a  Binpihikin  T  (tt 
CFR  225.14  to  bocono  a  bonk  boUiag 
company  (s  to  aoqpHra  a  bonk  or  bank 
hcMing  company.  The  &Ktais  that  an 
considerad  in  a^ing  on  the  applicatiana 
we  aet  forth  hi  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  applicatien  is  available  for 
immediate  inspection  at  the  Federal- 
Reserve  Bank  indicated.  Once  the  <  ■  ..- 
application  hae  been  accepted  for 
processing,  it  Kvill  aboboavaHabia  far    ■ 
inspection  at  the  offices  of  tho  Board  «l 
Govemors.  interested  persons  may 
express  their  views  in  writing  to  rtie 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  conmient  on    . 
an  appUcafdcn  that  requests  a  hearing 
must  inclade  a  statement  of  why  a 
written  presentation  would  not  suffice  In 
lieu  of  a  hearing  identifying  spedficaUy 
any  queationa  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March  3. 
1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  1(M 
Marietta  Street.  NW.,  Atlanta,  Ceuigia . 
30303: 
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1.  Indian  River  Banking  Company, 
Vero  Baadi,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares.of  Indian 
River  National  Bank,  Vero  Beach. 
Florida. 

B.  Federal  Rasarve  Bank  of 
Minneapolis  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  FNB  Bancsharea,  Inc.,  Iron 
Mountain,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Iron  Mountain,  Iron 
Mountain,  Michigan. 

2.  First  Southeastern  Banc  Group,  Ina, 
formerly  Daiman  Financial  of 
Minnesota,  Ina,  Harmony,  Minnesota;  to 
acquire  100  percent  of  the  voting  shares 
of  Fillmore  County  Bancshares,  Inc.. 
Cantcm,  Minnesota,  and  thereby 
indirectly  acquire  Canton  State  Bank, 
Canton,  Minnesota. 

C  Federal  Rasarve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  926  Grand  Avenue.  Kansas 
Qty.  Missouri  84198: 

1.  First  National  Insurance  Agency, 
Inc.,  Exeter,  Nebraska;  to  acquire  14 
percent  of  die  voting  shares  of  First 
National  Bank  of  Exeter,  Exeter, 
Nebraska.        ".'  ' 

Board  of  Governors  of  the  Federal  Reserve 
System,  Fetwnaiy  7, 1988. 

Aatodate  Secretary  of  the  Board 
(FR  Doa  a»-3238  Filed  2-10-88: 846  am] 
I  coat  siis  SMI  . 


Chango  in  Bank  Control;  AcqiMtion  of 
StMToa  of  Banka  or  Bank  Holdbig 
Contpanloa 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBces  of  the  Board 
of  Govemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemors.  Comments  must  be  received 
not  later  than  February  27. 1989. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoening.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  Steven  OBrate.  Andrews.  Texas:  to 
acquire  45.95  percent  of  the  voting 
shares  of  Ingalk  Insurance  Agency,  Inc. 
Ingalls,  Kansas,  and  thereby  indirectly 
acquire  Ingalls  State  Bank,  Ingalls, 
Kansas. .      . 


Board  of  Govemors  of  tite  Federal  Reserve 
System.  February  7, 1968. 
lenaifar ).  lolmsaB, 
Associate  Secretary  of  the  Board. 
(FR  Doc  80-3238  Filed  2-10-88;  8:46  am) 
saxsM  cooc  siifr-si-n 


FEDERAL  TRADE  COMMISSION 

Qranting  of  Roquoat  for  Early 
Tamikialioii  of  tho  Waiting  Parlod 
Undar  Pramofgor  MotHlcatfoo  Ruloa 

Section  7A  of  the  Clayton  Act  15 
U.S.C  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  ti^e  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  e)q>iration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  teiminatifNi  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termnmtion  Between:  Jawmry  23, 1989  and  February  3. 1989 


Hmt  d  toifiirtng  psison,  nsme  o(  aoo'i'ed  pwow,  nanMOf  soqukedsnSly 


nMN  NO* 


vsnan  assoomss.  mc^  nayvMon  uompany,  ins  MscniOT  usiuisiunes,  wmpoisioO- 
Psfstorp  AB.  Dr.  Rsk  SpendtoM.  HyCkina  UboraMM,  Inc.- 


TIw  TMchsrs*  nammmm*  Oyslsw  ol  AlSbswa,  The  Ubsrty  Corporslton,  Cosmos  DroadcasWng  CorporaSon. 

The  Cwployess'  OeOsmsnt  Sysism  of  Alsbama.  The  Utwrty  CofporMion,  Cosmos  Broadcaslinq  Conwralion- 

Msfv  Qnnn.  c/o  Tlw  GriMn  Group.  Inc  Robsrt  BSh,  Federal  Communicatons  Corporalion.. 

WsrtiurB,  PIncus  CspiM  Company.  LP., 

Burtnglon  nssouwss,  kic,  Doyls  Hartmon,  Doyle  Haitman.. 


88-0144 

ae-oess 
a».oe44 

89-0645 
8»-0a51 
8».0e64 


MMsuo  Koknki.  Alsnndsr  a  BaktNin.  mo.  WOtaa  Osvelopmeni  Compwiy.  Inc. 

Tlw  Bralwn  HM  Prapriotsry  Company  LMML  PaoMe  Resourose,  Iric.,  PK:Mic  Rssouross,  Inc.. 

MAPOO  mc  B.W.  Simpkins  Trust.  Sknpkins  8  ShsrW  Enterprises.  Inc. 

MAPOa  Inc..  FA  Sheriff  TnMt.  SimpMns  a  SherW  Emsrprissa.  Inc. . 


Tlw  Brotan  HH  ProprMsnr  Company  Umasd.  PacMc  Resources,  mc  PaciSc  Resouross,  Inc.. 
The  Brohan  HB  PropiMsry  Company  UmNed.  PacWc  Resources,  mc  PacWc  Reeouroes,  Inc.. 
NeS  0.  Qasoon,  RA  Homos,  mc  R A  Homes,  me. . 


CBS.  mc  Fadsral  EMsrpflses,  mc  FederO  Broadcasimg  Company. 

BIA-COR  HoMmgs.  mc  AMR  CofporaSon.  Amertcan  AMnes.  mc : 

Jspan  Psiralsum  Ei^itoralon  Ca.  Ltd.  Veta  A.Q..  Mwfc  Producma  mc 

Chewoi  Corpomaon.  KaOer  Sisel  Resowoos  Inc  Kaissr  Coal  Corporation.. 
6TR  ftc,  ScMsBsi  Corporation,  ScNsQsl  Corporation.. 


Moms  Oitwh.  Rolisrt  Campeau,  The  CNUren's  Plaoe  ReWI  Stores.  Inc. 
,  Hsl  Corporation.  Equiease  Coiporatton„ 


Consoidalsd  Natural  Gas  Compsny,  Vstw  AG.  MsA  Producing,  mc 

W.R.  Grace  8  Cc  UnMsd  Modicrt  Corporatton.  Renal  Care  Cemnri  Corporalon. 

AWone  mdusMss,  mc  Athlone  Industries,  mc.  Jeseup  Steel  Compsny. . 

Wit.  Grace  8  Cc  Den  nonke  Credttiank,  Den  norsfce  OrsdMbank . 


8l»-0e7i 
89-0676 
69-0680 
69-0689 

69-0682 
69-0693 
69-0694 
69-0661 
69-0666 
69-0681 
69-0697 
69-0628 
69-0662 
68-0673 
89-0679 
89-0613 
60-0674 


rmmsccanis  Sodela  Fmamisria  PA,  D.U.  Howsid  and  Georgsnna  llowsrd.  The  Dee  Howard  Ca~. 
I  Partners  N,  LP.,  James  E.  Ooucelts,  CatjIe^Mon  of  Texas  and  CalileMsion  of  Tesas  M,  IP . 


69-0622 
88-0836 


01/23/69 
01/23/88 
01/23/69 
01/23/89 
01/23/89 
01/23/89 
01/23/88 
01/23/69 
01/23/89 
01/23/89 
01/23/89 
01/23/89 
01/23/89 
01/23/89 
01/24/89 
01/24/89 
01/24/88 
01/24/89 
01/25/89 
01/25/89 
01/25/89 
01/26/89 
01/26/89 
01/26/89 
01/26/68 
01/27/89 
01/27/89 
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TiUNSAcnoNS  Qranteo  Eaply  Termination  Between:  January  23, 1968  and  February  3, 1980   ConBnued 


PWBOn,  fWM  of 


MM  SiMl  MmMml  bic  RobMt  T.  Ti 

RotMrt  A  BaNv  (B»-0882)  and  Arthur  B.  B«Mw  (90-0084).  Enron  Oa^  Enran  Com. 

Arth*  a  BMv.  Enran  Coip.,  Enraii  Ccvp. 

TrMmouMFM*PljaPlnolltoAiMrtcMUA.nnol«wAiMitewUl 

lOoi^  RB  IndnMn.  Inc,  RB  indnMM,  Ine.- 


McLiM  Company.  Imx.  Th*  CM*  K  Coiponion.  T)»  CIrola  K  CupaoiH 
CokOTMn  nm  EMM*  bMWMNnlik  Ina.  PhMc  SMinoi  Baiili.  P68  FtaMO 

Find  WMOa.  JWC  MioeiMn  LP.,  UnUrt  ConcrM»  Plp>  CorpocMlOB 

Ro»MOmel»PnuliMiiCBinpi|i.<W[fc»AliBDwiy.Qntaiy.LM.MM. 
Olw<  QwMp.  >ic,  Bwli  fciilililM.  Iw,  PowpM  ArqiMWnii.  Owpi- 


ICov-*- 


B>»  Oim  md  Blun  ShlNd  of  Nw>  Jaryi  hft.  Haw  Irwntmwnl  Fund.  Inc^  PUn  tmrntmn 

Jvnaa  M.  Hoik.  Aoknadhk  Inc..  Acfenadh,  Inc. ,.— ,      , , 

Janiaa  M.  Hoak,  AMnadta.  Inc.*  Acanadto.  Inc. , 

•  ■■  fwmt,  mnmm&tk  mgl.  ncanaoi^  aic  — - „ 


Partnar^  LP,  Tanwaoo  Irol,  Tannaoo  Oi  Company. 

ol  WMvLanBir.  Evyon  r 
af  Plj^RonaMB  Qobmomi,  Radtortcai  hw:. 

PljC.RDnMda( 


Kannali  a  Tlnawoa  Jolin  Wlay  ft  Sana.  Inc,  MMy  PUMMns  Corporation-.-. 

Wu I  pie.  Joaipli&MMi||HiiJr,A<i>nmBiwiaii  Lumbar  eaaipm^itefe 

.  Ine,  OiMpic  PacfcagmOi  bw. 

,  ,  _      -l„_i-'  t;*^— ..  ■..■■-: 

,  tac,  Uicoln  NMkHMl  Corparston,  Unooln  NaManMHaaM 
Hnaer»Pta  CMBMna  Engkia  Companr.  Ma.  QrmnHna  Englna  Compawr.  t"& 

E«ada<tei^pJLe:.aMrfa*NLQHBkJr..Barra«mtcalCorp. 

Airgan  fen.  C«Wc  Omiirtm  BJ.  Paw—iOfc 

Qoodyno 


Company_ 


NCNB  Corporalon.  Ftol  HapuUcBink  OovorMlon.  FM  RapubNcBw*  Ua 
ChannlcM  BMeii  CoipaneMi  Naomi,  few..  Nnax.  hic. 


RupwtEart 
TriaKUSA 


CaUa  Syammi  USA. 


Oi  llDldhUL  btc^  01  HuMm^  bK 
bK-airtll 
CaMaSyaMmaUSA. 


PNM  NOl 


8»-Oe82 


•»-0009 


a»-o»i« 


89-0919 


89-0067 


01/27/80 
01/27/88 
01/27/88 
01/27/88 
01/27/88 
01/27/88 
01/27/88 
01/27/89 
01/27/88 
01/27/88 
01/27/88 
01/27/88 
01/27/88 
01/27/88 
01/27/89 
01/28/89 
01/30MB 
01/30/88 
01/30/88 
01/31/88 
01/31/88 
01/31/88 
01/31/88 
01/31/89 
01/31/88 
02/01/88 
eC/01/88 
02/02/80 
02/02/88 
00/03/88 
0Bra3/88 
02/03/88 
W/83/B8 
02/03/88 


02/08/88 


SaMln  M.  Pmjf.  Contact 
IwprasMilatbra,  PraeMfpar  NiMlfluollun 
Office.  Buieaii  of  ComiMtitian.  Rooa 
303.  Federal  Trwte  Connnaaian. 
Washington.  DC  2058a  (202)  328-310a 

By  direction  of  tfce  Cowmriiatoa 
(FR  Doc  80-3238  Piied  3-KV80;  8:45  am) 


fO-i»-11 


Of 

of 


Ai^MHwMiff  fcft  ttiA 


J:  Parpose.  TMs  delegation  autiMriies 
flio  Secretary  of  State  to  aodir  and  retain 
documents  otlior  than  international 
fireigiit  and  peeaeoier  traa^x«rtatian 
dec— ante  paid  by  the  Depai  laiaiH  of 
Slate  overseea  offices. 

iLiggbctfyodtofeThia  delegation  to 
eOaotMie  Jamaay  1.^1988. 

31  BMpiviiam  db<ai  Tliii;  dncnmeBt 
^81.: 


4.  Delegation,  a.  Pursuant  to  the 
authority  vested  in  me  by  section  322  of 
the  Transportation  Act  of  1940.  as 
amended  (31  U.S.C.  3726).  authority  is 
delegated  to  the  Secretary  of  State  to 
audit  and  retain  in  the  Department  of 
Slate  ofcrseas  offices  thrae 
transportatioB  voucheis  and  related 
dociHDents  (1)  paid  at  oveneaa  offices 
for  other  than  international  services, 
and  (2)  non-English  language  docaments 
for  international  service*.  sub|ect  to  test 
verlncationa  and  reriews  by  the  General 
Services  Administration. 

b.  The  Sectetacy  of  State  Buy 
redelegate  this  authority  to  any  officer, 
offlclat.  or  eni{rioyee  of  the  Department 
ofSute. 

c.  This  authority  shaU  be  exercised  in 
accordance  with  die  poUdes. 
procedures,  and  controls  prescribed  by 
the  General  Service*  Administration 
and  shall  be  exercised  hi  cooperation 
with  the  responsible  oCRcers.  ofikial*. 
and  employees  diereoL 

Datad:  Fefaniafy  1 1988. 
BkhaarfaAMlta. 

Afitiag  AiattaiatmlKofGeoemfSmnom. 
ptCtoe.  BB-aCM  FUad  »-t0-8ft  8r4S  m^i*.  ~ 


DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

AlcofMl,  Drug  Abuae.  and  Hentil 
HMNh  Administration 


of  QibiHb  To  Support 


)  Sponsored  Education 

^^•^•e   8 B^^W^W^Jm  ^^^^88S^^8^f   8^^  88^8a^(^^^^F 

Training  on  tiM  Mental  Health  Aapocts 
of  AIDS 


r.  Natioawl  hwtitate  of  Mental 
Health.  HHS. 

;  Notice  of  limited  eligibility. 

;  The  National  faistitnte  of 
Idental  Health  annoonce*  the 
avaOabllity  of  GranU  to  Support  Health 
ReMNuoe*  and  Servicee  AdmMstratioa 
(mSA)  Sponsored  Bdacation  and 
IVainii^  Centers  to  Inchide  Training  oa  ' 
the  Mental  Health  Aspect*  of  AIDS, 
under  Request  for  Appttcation*  MH-se- 
18k  These  yaari*  wlH  be  made  ander  the 
eothority  of  section  30S,  of  the  Public 
Health  Service  Act.  (42  U.SXL  2«2e). 
whkh  eetfaartaad  grants  le  Slate  or  local 
i^aniaes.  lamiiraionest  ana  ouiei  puonc^ 
or  BOHpranI  egBneie#  afMrHBtitutioaB'  '-' 
and  to  indhrldaals. 


FBtbtal 
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The  goal  of  this  program  is  to  enhance 
the  nation's  ^06  training  capability 
throv^  the  integration  of  training  in 
mentd  health  (e^g^  neuropsychiatric  and 
psychooodal)  aq)ect8  of  AIDS  fatto  the 
13  HRSA  Education  and  Training 
Centers.  Each  grantee  will  condoct 
comprehensive  programs  that  deal  with 
coping  widi  HIV  infiection  and  AIDS; 
approaches  to  prevent  the  spread  of  HIV 
infection;  and  neuropsychiatric  aspects 
of  HIV  infection  and  AIDS. 

In  fiscal  year  1988.  NIMH  will  fund 
approximately  4-5  grants,  with  up  to 
$1.2  million  in  available  funds.  Each 
grant  will  be  for  a  maximum  of  three 
yean  support 

NIMH  is  limiting  potential  applicanto 
under  the  Request  for  Applicatimis  to 
the  13  Education  and  Training  Centers 
(ETCs)  cuirantly  supported  by  HRSA. 
The  ETC*  train  primary  care  i»ovidera 
on  aspects  of  the  care  of  AIDS  patients 
and  HIV  infected  individuals.  The 
eligibility  is  lu&ited  because  die  purpose 
of  this  program  is  to  integrate  training 
on  the  mental  healdk  aqiects  of  HIV 
infection  and  AIDS  Into  the  ongoing 
healUi  training  of  the  ETCs. 

For  additional  program  guidance, 
potential  applicants  should  contact: 
Ellen  Stover.  MlIX.  Director,  Office  of 
AIDS  Programs,  National  Institate  of 
Mental  Healdi,  Room  17C-0& 
Paridawn  Building.  5600  Fishers  Lane, 
Rodcville,  MD  20867,  (303)  443-7281. 
or 
Melvyn  R.  Haas.  MJX.  Chirf,  Pqrdiiatiy 
Education  Pro^gram,  Division  of 
Education  and  Service  Systems 
Liaison,  National  bistitute  of  Mental 
Heahh,  Room  7C-06,  Parklawn 
BuildiE^  5600  Fishers  Lane,  Rockville. 
MD  20657,  (301)  443-2120. 
The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
13.244. 


looephlLI 

Associate  Administrator  for  ManagemanL 

Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration. 

(PR  Doc.  8S-3S20  FUed  2-10-89: 8:45  am) 

L4K 


Canical  Training  Grants  for  Physician 
and  Nursing  Faculty  Davslopment  In 
Alcohol  and  Other  Drag  Abuse 


;  National  Institute  on  Alcdiol 
Abuse  and  Alcoholism:  National 
Institute  on  Drug  Abuse. 

Notice  of  hmited  eligibility. 


r:  Tbe  National  Institute  of 
Alcohol  Abuse  end  Alcoholism 
(NIAAA)  and  dte  National  fautibite  en 
Drug  Abiiee  tNn) A)  unounce  the 
availabihty  dt  Clinkal  Traiaiog  Grants 


for  Pbysioui  and  Nursing  Faodly 
Devdc^MDent  in  Akohol  and  Other  Drug 
Abuse,  under  Request  for  Ai»licatioos 
AA-88-04.  These  grants  wiU  be  made 
under  the  authority  of  section  508 
(b)(ll).  of  die  Public  Healdi  Service  Act 
42  U.S.a  280aa-6(b),  which  auUiorizes 
grants  to  "school*  ctf  health  professions, 
schools  of  allied  health  professionals, 
school*  (tf  nurwig  and  schools  of  sodal 
worit  .  .  ."  to  comluct  alcohol  and  other 
drug  abuse  clinical  training  and  to 
devdc^  appnqwiate  curricula  and 
training  materials. 

The  goal  of  the  propnm  is  to  develop 
a  cathw  of  academicaUy  based  nurse 
and  physician  faculty  who  will  provide 
leadership  within  their  clinical 
departments  in  alcohol  and  other  drug 
abuse  clinical  teaching.  Each  applicant 
will  identify  three  to  five  faculty  fellows, 
each  representing  a  different  dinical 
department  to  pwticipete  in  a  three 
year  training  program.  The  training 
prograiBS  includes  both  individual  and 
gro«4>  instructional  activities,  wfaidi 
address  alcohol  and  drag  ebnse 
expertise,  knowledgD  of  research,  and 
pedagogicel  ridH*.  Faculty  fellows  are 
required  to  implement  alcohol  and  drug 
abuse  curricula  in  their  respective 
departments  as  part  of  the  three  year 
training  program.  Ponds  are  also 
available  for  an  additional  two  years  to 
support  program  evaluation  activities. 

In  fiscal  year  1988.  NIAAA  and  NIDA 
wiU  fand  approximately  1^10  grants, 
with  vf  to  sLl  million  didlan  in 
avadabie  funds.  Each  grant  will  be  for  e 
maximum  <A  five  yean  support 
NIAAA  and  NIDA  are  limiting 
potential  applicants  under  this  Request 
for  Applications  to  schools  of  medicine, 
osteopathy  and  nursing;  only  one  aivard 
will  be  m«le  to  eecfa  school  This  is 
because  curriculum  guidelines  and 
models  have  already  been  developed  for 
use  by  medical  and  nursing  sdiools  and 
the  primary  obfective  of  the  current 
program  is  to  promote  the 
implementation  of  these  curricula  by 
medical  and  mining  faculty.  Physicians 
and  nurses  exercise  a  critical  n^  in  the 
prevention,  eariy  recognition,  treatment 
and/ or  referral  of  patients  with  alcohol 
and  other  drug  abuse  problems. 
Medical  and  nursing  scbo(^ 
previouriy  or  currenUy  supported  by 
NIAAA  and  NIDA  to  develop  and 
implement  curriculum  models  in  alo^i 
and  other  drug  abuse  are  also  not 
eligible  for  support  under  this  program. 
These  schools  have  already  been 
supported  to  oondoct  hcuhy 
developBMnt  and  carrioduB 
iaipleiBentatioB  prognm*  and  cannot 
receive  a  seomd  award  for  these 
activities. 


For  additional  program  guidance, 
potential  applicants  should  contact: 

Frances  Cotier,  MJ>ii.  Director,  Healdi 
Professkms  Edocation  lYogram. 
Division  of  CUnical  and  Prevention 
Research.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  Room 
16-C-lO  Parklawn  Building.  5600 
Fishen  Lane.  Rockville.  Md  20857, 
(301)443-1207 

Dorymie  Czediowicz.  M.D.,  Associate 
Director  for  Medical  and  Professional 
Affairs,  Office  of  Science.  National 
Institute  on  I>ng  Abuse,  Room  8A-54 
Parklawn  BuUdhig.  5600  Fishen  Lane. 
Rockville.  Maryland  20857.  (301)  44»- 
0441. 
The  Catalog  of  Federal  Domestic 

Assistance  number  for  Uiis  program  is 

13.274. 

JoaaphLLaoas. 

Associate  AdmiaistntorforUanagemenL 

Alcoh/d.  Drug  Abuse,  and  Meatal  Health 

Admiaistration. 

(FR  Doc.  80-3210  Filed  2-10-88(  ftAS  aal 


dnlcal  Training  Grants  for  Physleisn 
and  Nursing  Fieuity  Dnvatepnsm  bi 
Alcohol  snd  Other  Drug  Abuse 

Aoatcv:  National  bstitnte  on  Alcohol 
Abuse  ttad  Alcohorittsm.  Nati<uial 
Institute  on  Drug  Abuse. 
action:  Notice  of  Request  for 
Applications. 

Introdiidion 

Problems  associated  Witt  die  nse  of 
alcohol  and  other  drugs  are  widespread, 
resulthig  in  extremely  high  costs  to 
society.  Studies  indicate  that  many 
physicians  are  ambivalent  concerning 
their  role  in  diagnosing  and  treating 
patients  with  alcohol  and  other  drag 
abuse  problems,  and  have  a  low  rate  of 
problem  recognition.  Reasons  cited  for 
physicians'  reluctance  to  intervene  with 
patients  with  alcohol  and  other  drug 
abuse  problems  include  negative 
attitudes,  pessiminn  about  the 
possibility  of  recovery,  and  lack  of 
confidence  in  their  dinical  skills  to 
manage  patients  %vith  these  problems 
(Kamerow,  1968;  Rohman.  1987). 
Physicians  and  nurses  constitute  a  large 
mani>ower  pool  that  can  have 
substantial  impact  on  the  preventioo 
and  management  ot  alcohol  and  other 
drug  abuse  probleins.  These  health 
professiooels  ere  In  e  lodqoe  positkM  to 
provide  routine  screening  for  elcohol 
and  dru^  abo*e  and  to  provide  general 
healdi  counsehag  concerning  alcohol 
and  drug  use  end  abuse.  Thoe  is  e  need 
to  ensure  thet  all  oedioal  and  nursing 
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•cfaoolt  provide  appropriate  clinical 
training  in  alcohol  and  other  drug  aboae. 

Alcohol  and  drug  abuse  education 
assessment  studies  ctmducted  by  six 
national  medical  specialty  organizations 
highlight  the  need  to  incorporate  alcohol 
and  other  drug  abuse  instructi(xi 
throughout  their  preclinical  and  clinical 
teaching  programs.  One  of  the  major 
impediments  to  efTective  alcohol  and 
drug  teaching  dted  in  these  reports  is 
the  lack  of  skilled  faculty  who  can  serve 
as  role  models  for  clinical  teaching.  A 
recent  survey  of  alcohol  and  drug  abuse 
education  in  schools  of  nursing 
indicated  that  these  topics  receive 
insufficient  attention  in  the  nursing 
curriculum  (Hoffinan.l9B7). 

The  National  Institute  on  Alcohol 
Abuse  and  Akcriiolism  (NIAAA)  and  the 
National  Institute  aa  Dnig  Abuse 
(NIDA)  recognise  the  critical  role  of 
medical  and  nursing  schools  in  training 
health  providers  to  efectively  recognize, 
diagnose,  intervene,  treat  and/or  refer 
alcohol  and  other  drug  abuse  problons. 
The  hstitntes  seek  to  stimulate  diese 
schools  to  conduct  fjaculty  development 
programs  to  address  this  need.  To  assist 
schools  in  this  objective,  NIAAA  and 
NIDA  have  siqiported  the  development 
of  cnrriculnm  models,  designed  to 
demonstrate  meduxls  of  integrating 
•kohd  and  dr^g  abuse  butnictian  into 
medical  and  nursing  rhnj/^]  training 
programs.  The  model  curricula  are 
based  upon  discipline-specific 
knowledge  and  skill  objectives,  and 
address  undergraduate,  graduate,  and 
bculty  training  needs.  Cunicalom 
models  address  the  foUowing  medical 
specialties:  General  Internal  Medidne, 
Family  Medidne,  Psychiatry.  Pediatrics, 
and  OB/GYN.  Within  nursing, 
curricalum  models  are  being  developed 
for  undergraduate  core  courses  and  for 
selected  graduate  nursing  specialties. 
Information  on  these  projects  may  be 
obtained  directly  firom  the  curriculum 
model  program  directors  (see  attached 
list).  A  resource  manual  of  sample 
curriculum  models  and  instructional 
materials  wiU  be  available  from  NIAAA 
in  the  Fall  of  188a  The  current  issue  of 
NIAAA's  Alcohol  Health  and  Research 
World.  (Volume  13.  No.  1. 1960)  is 
devoted  to  alcohol  and  drug  abuse 
clinical  training.  This  issue  is  available 
from  the  National  Qearinghouse  on 
Alcohol  and  Drug  Abuse  Information 
(NCADI).  P.O.  Box  2345.  Rockville. 
Maryland  20652.  3(n/468-280a 
In  fiscal  year  1960,  NIAAA  in 
consultation  with  NIDA.  will  make 
clinical  training  grant  awards  for 
Physician  and  Nursing  Faculty 
Development  in  Alcohol  and  Drv^ 
Abase.  H  is  aatidpated  that  iq>  to  $1.1 


million  will  be  available  to  support  6-10 
projects.  These  projects  will  provide 
support  to  S-5  academically  based 
faculty  fellows  within  a  single 
institution  to  develop  their  expertise  in 
alcohol  and  drug  abuse,  and  to 
implement  alcohol  and  drug  abuse 
teaching  as  part  of  the  ongoing  clinical 
curriculum  of  their  spedalty.  These 
projects  will  indude  two  phases  of 
activity:  faculty  training  and  curriculum 
implementation  efforts  (years  1-3)  and 
assessment  of  impact  of  training  and 
auTiculum  activities  (years  4  and  5). 

The  statutory  authority  for  antidpated 
awards  in  section  506(b)(ll).  of  the 
Public  Health  Service  Ad  (42  U.S.C 
290aa-«(b)). 


The  purpose  of  this  award  is  to 
devek^  a  cadre  of  academically  based 
nurse  and  physician  faculty  who  will 
provide  leadership  withfai  their  clinical 
specialties/departments  in  aloriiol  and 
other  drug  abiue  clinical  training.  It  is 
ejqiected  that  faculty  fellows  will 
develop  esqiertise  fai  the  early 
recognition,  diagnosis,  treatment  and/or. 
referral  of  patients  with  alcohol  and 
drug  abuse  problans:  and  will 
incmporate  akohol  and  drag  abuse 
instroctian  as  part  of  their  ongoing 
cUnlcal  training  laspan^tUlties  within 
their  department*.  In  addition,  faculty 
fellows  at  the  awardee  institution  will 
work  together,  under  tfie  supervision  of 
a  sponsor,  to  asses*  corrlcuhnn  needs 
and  implement  curricula  in  alcohol  and 
drag  abuse  in  their  department*. 
Through  tU*  program,  faculty  fellow* 
will  develop  expert!**  fai  die  following 
areas: 

•  State-of-the-art  prevention, 
screening,  diagnosis,  case  management 
and  refenal  methods  in  alcohol  and 
drug  abuse; 

•  Current  alcohol  and  drug  abuse 
research  methodologies  and  findings, 
and  the  application  of  these  findings 
into  clinical  tonrtiing  and  clinical 
practice; 

•  Application  of  state-of-the-art 
instructional  materials  and 
methodologies  to  dinical  teaching; 

•  Implementing  an  alcohol  and  drug 
abuse  curriculum  as  part  of  the  ongoing 
clinical  training  of  faculty  fellows' 
departments. 

The  Faculty  Development  Program  is 
not  intended  to  support  the  preparation 
of  those  faculty  seeking  careers 
exdusively  in  research.  Information 
tegarding  NIAAA  and  NIDA  programs 
of  support  for  advanced  training  for 
careers  in  research  may  be  obtained  by 
contacting  individuals  listed  on  pages  13 
and  14. 


Bngnuny 

Applications  may  be  submitied  by  a 
school  of  medidne,  a  school  of 
osteopathy,  or  a  school  of  nursing. 
Schools  of  medidne.  osteopathy  and 
nursing  must  submit  separate 
applications,  joint  applications  may  not 
be  submitted  under  this  program. 

Faculty  fellow  candidates  must  meet 
the  following  criteria: 

•  Hold  an  MJ)..  D.O.,  or  graduate 
nursing  degree, 

•  Be  a  U.S.  dtizen  or  permanent 
resident, 

•  Currentiy  hold  a  full-time  academic 
appointment  at  the  assistant  professor 
level  or  higher. 

Individual  currently  or  previously 
supported  under  NIAAA/NIDA  faculty 
development  programs,  e.g.,  the  Career 
Teacher  or  Curriculum  Models  Program, 
are  not  eligible  for  support  as  faculty 
fellows.  Such  individuals  are  eligible  for 
support  as  program  directors. 

Institutions  are  particularly 
encouraged  to  identify  women  and 
minority  faculty  candidates.  Only  one 
award  will  be  made  to  a  school.  Medical 
and  nursing  schools  previously  or 
currently  supported  by  NIAAA  and 
NIDA  to  develop  and  implement 
curriculum  models  in  alcohol  and  other 
drug  abuse  are  not  eligible  for  support 

Special  Application  CharacteritUca 

•  ^plication  must  be  complete  and 
oontafai  all  information  needed  for 
review.  No  addenda  will  be  accepted 
later  than  the  closing  date  unles* 
•pedfically  reqneated  by  the  executive 
secretary  of  the  review  committee. 

•  The  narrative  section  should  be 
written  in  a  manner  that  is  self- 
explanatory  to  outside  reviewen  who 
are  unfamiliar  with  prior  related 
activities  of  the  applicant  It  should  be 
succinct  and  well  organized,  must  not 
exceed  30  single-spaced  pages,  and  must 
contain  all  information  necessary  for 
reviewers  to  understand  the  project  The 
30-page  limit  is  permitted  in  order  to 
inckidie  all  of  the  individual  faculty 
training  plans,  as  well  as  the  description 
of  the  overall  program.  Applications 
exceeding  the  30-page  limit  (on  die 
narrative  section)  w^  not  be  accepted 
for  review.  Appendices  may  be  attached 
for  technical  or  spedalized  materials  but 
may  not  be  used  merely  to  extend  the 
narrative. 

The  foUowing  outline  should  be  used 
to  prepare  a  description  of  the  training 
program  in  the  narrative  portion  of  the 
application.  This  will  replace  the  general 
instructions  for  completing  Section  2  A- 
D  (Research  Plan)  of  the  PHS  396  grant 
application  form. 
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1.  Abstoact 

The  narrative  aectioa  of  die 
application  should  be  preceded  by  aa 
abstract  not  to  exceed  two  single- 
spaced  typewritten  pages.  The  abstract 
should  deariy  present  the  grant 
ap{^ication  in  summary  fbnn.  so  that  the 
reviewers  can  see  how  the  nuilitple 
parts  of  the  application  fit  together  to 
form  a  coherent  whole. 

2.  Pro-am  Plan 

The  applicant  institution  must 
describe  the  proposed  focuhy 
development  program  and  include  die 
foUowing  information: 

•  A  conceptualization  of  the  faculty 
development  program,  to  indude  the 
need  far  the  program  and  pi  ugi  am  goals 
and  objectives.  The  applicant  •houU 
provide  a  brief  aummafy  of  the 
institution's  existing  alcohol  and  drag 
abuse  curriculum  and  the  curriculum 
development  needs  of  the  targeted 
departments. 

•  A  review  and  critical  assessment  of 
two  alcohol  and  drug  abuse  researdi 
areas  and  a  discussion  of  bow  they  can 
be  incorporated  a*  part  of  alcohol  and 
drug  abuse  clinical  teacUng.  The 
api^cant  riiould  identify  what  alctrfiol 
and  drag  abuse  researcB  resoaroe*  wtu 
be  atUted  to  ensora  that  faculty  fidowB 
incorporata  state-of4lie-ait  reaearcli  a* 
part  of  tfaeir  dinical  teadiii«  and 
practice. 

•  Idantification  of  a  mtaianB  of  tea* 
and  a  maxteuaa  of  fiva  &enity 
candidate*,  eack  repieeanUng  diffsiBBt 
djntnal  dtpaitiiieiUs  topaithiipata  to  ma- 
tralning  prognaiL  Ptovidsa^GOiiciia^ 
description  <rf  tae  propo**d  fapmy  ' 
candidates,  tfieir  role  wlddn  flidr     . 
departments,  and  their  mamar  of  '  ' 
recnutment  and  selection  for  ob 
prO^am.  Provide  evideaoe  dmt  aaus 
faoidty  foBow  wffl  aBoc^a  a  IS-aOK 
level  af  effort  each  jFeer  throoghovt  tlia 
training  psogram.  and  is  in  a  poaMon  to 
serve  as  a  clinical  rake  model  widito  hi*/ 
her  diadpUne/spedalty. 

•  A  condsa  descr4>tioo  of  the  overaU 
program,  which  incorporate*  the 
proposed  plan  and  sdieduling  for  aU 
major  program  components,  induding 
(1)  group  instraction  and  netwoik 
development  (2)  individual  faculty 
training:  and  (3)  coordinated  curriculum 
implementation  activities  among  the 
faculty  feUows.  Curriculum 
implementation  activities  should  be 
sequenced  as  an  intergral  part  of  the 
faculty  fellows  training  irtan,  beginning 
in  year  2  of  the  progreaL  Group 
instractioaal  activities  should  utilise 
learner  centered-approaches,  and     ': 
incoiporeta  such  owdMidofogie*  aai  •  -r--" . 
seminars,  peer  teaching,  and 


collaborative  projael*.  a^..  condacttog 
currkuhoa  need*  ***sssnuint  *tudie*. 
devdoping  curricula,  and  evaluating 
teaching  technologla*.  The  training  plan 
should  describe  the  local  clinical 
teaching  sites  which  win  be  otilized  as 
an  integral  part  of  tfie  faculty 
development  program. 

3.  Faculty  Frilow  Candidates 

Faculty  feUow  candidates  should 
presenfly  hold  a  fuB-time  dinical  faculty 
position,  at  least  at  the  assistant 
professor  level.  Current  clinical  teaching 
respoMa»ilitie*  *houid  be  highlighted. 
Eadi  faculty  fellow  candidate  riioakl 
submit  a  statement  documenting  his/her 
commitment  to  alcohol  and  drug  abuse 
teadilng.  and  demonstrating  how  nds 
professional  development  program 
relates  to  long-range  career  goals. 

Eadi  fiacidty  fellow  should  also 
submit  a  proposed  S-ye»  training  plan, 
not  to  exceed  three  page*  in  lengdi,  and 
indude  the  foBowiag  element*: 

•  Anas*e*smentofindtvldnal 
training  needs  with  resped  to  (1)  alcohol 
and  drug  abuse  knowledge  and  dinical 
skills,  (2)  instractronal  te^mologies  and 
pedagogical  sldll*,  and  (9)  knowledge  of 
current  alcoliol  and  drug  aba**  research 
methodologies  and  finding*. 

•  noposed  proresnonal  deveiopnieBt 
activitie*.  for  each  year  of  tha  S-year 
award,  to  include  on-  and  i^-rite 
training  axpericae**.  Faculty  Izaintog 
may  toclada  short-tana  tn ' 
and  axperience*  at  dthar  acadaori 
institutions,  bal  oo-*tta  and  kwal 
conuBmity  laical  trajatogi 
must  be  an  intBgrai  part  of  ths  traiatog 
I^an.  KTq>en*e*  to  *Bpport  profe*sionnl 
development  activities  (La.,  tnitian.  fees, 
travel,  and  per  dioa)  and  paRhase  of 
instractianal  aiateilal*  anat  be  detaUad 
for  each  year  <rf  the  training  program. 

•  Propoeed  plan  for  implementing 
aloM  and  drag  abase  OBrlcala  wHUa 
the  feDow**  depuutment  induding 
potential  coar*e*  and  *ites  for 
in*tructi(n  and  targeted  levd  of 
training.  An  appropriate  balance  of 
alcohol  and  drag  aboae  inetructional 
content  must  be  evident 

•  Proposed  contributioos  to  be  made 
by  the  faculty  fellow  to  die  akt^l  and 
drug  abuse  fl^  i.e.,  clinical 
apii^cations  oX.  research,  replication  of 
existing  catricalura  models,  evaluatton 
approaches,  and  methodolo^es,  eta 

•  Statement  of  intent  to  participate  in 
one  off-site  professional  development 
meeting  per  year,  sponsored  by  NIDA 
and  NIAAA. 

Faculty  feUow  training  plans  are  part 
of  the  application  narrative  and  riwidd 
not  be  submitted  as  appendix  material 


4.  Program  Dfaractor/Faadty  Fallow 
Sponsor 

The  overaU  superviston  and 
sponsorship  of  die  faculty  feUows  wiU 
be  the  responsibility  of  the  program 
director.  The  program  diredor  most 
ensure  that  faculty  feUows  have  access 
to  needed  resources  and  expertise 
within  their  departments,  and  estaUirii 
appropriate  linkages  with  treatment 
facilities  and  other  academic 
institutions.  The  appUcant  institotlon 
should  provide  a  dMcription  of  the  role 
of  the  program  directar  ia  overseeing  the 
faculty  devriopnaent  program  induding 
the  program  director's  role  regarding  the 
foUowing:  (1)  Directing  the  group 
instruction  compooent  tA  the  propane 
(2)  overseeing  individual  faculty  fellow 
training  activitie*,  indading  curriculuai 
implesMntation  efforts:  (3)  ensuring 
access  to  and  appropriate  utilization  of 
research  resource*;  and  (4) 
implementing  program  evahtatkm.  laa 
program  ditactsr  Aould  indicate  a 
minimam  of  lOX  level  of  effort  per  year 
to  the  f acidty  devefopment  component 
of  die  project  (Yaais  1-3).  The  applicant 
should  safaoit  a  biographical  aketdi 
which  demowtnte*  Aat  tha  paopam 
directar  ha*  expertiea  to  ^ooiiol  and 
dr^galwe  dinical  taading.  The 
appUcant  meat  deasanalrate  tkat  the 


methodologiea  apd 
antUcattonaftti* 
teaching.  The 


directar  to 

NniA*pon*orad 

thegrvit 

5.  Applicant  Ittstitntlan 

The  application  should  provide  a 
concise  desuiptian  of  die  ^plkamt. 
tostitattoB,  toi^Hfingito  catrent 
educational  sendee,  and  research 
programs,  emphasizing  diose  in  alcohol 
and  drug  abuse.  The  availabiUty  of 
esteblished  faculty  as  potential 
academic  role  models  for  die  faculty 
feUouvs  at  the  appUcant  and  other 
institutions  should  be  described 
Additional  resources  such  as 
established  dinical  academic,  and/or 
research  centers  or  unique  clinical 
service  programs  directed  to  alcohol  and 
drug  abuse  should  be  induded  The 
bead  or  chair  of  each  targeted 
department  should  provide  evidence  of 
commitment  to  the  faculty  fellow 
candidate  and  to  the  candidate's  plan 
for  implementetion  of  an  alcohol  and 
drug  abuse  curriculum.  This  should 
indnda  as*aranoa*  toat  nAdeat  tiaia 
wiU  be  made  available  to  the  faculty 
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candidate  to  undertake  the  training  plan 
proposed.  The  dean  of  the  sponsoring 
institution  should  also  provide  evidence 
of  support  for  the  faculty  development 
program.  Doaunentation  should  be 
provided  regarding  the  continued 
commitment  ot  the  institution  to  the 
faculty  fellows  beyond  the  period  of  the 
grant  award.  Letters  of  support  are  to  be 
submitted  as  appendices  to  the 
narrative. 

6.  Evaluation 

Each  application  will  include  an 
evaluation  component  The  prtq>osal 
should  include  an  evaluation  plan, 
comprising  of  the  following:  (1)  An 
individual  project  process  evaluation; 
and  (2)  an  outoeme  evaluation  of  the 
impact  of  the  training  program  on 
faculty  trainees,  on  the  cbiical  training 
programs  of  the  targeted  departments, 
and  on  the  overall  institution.  Process 
evaluation  should  include  a  detailed 
description  of  the  faculty  trainees, 
targeted  departments,  educational 
settings  and  int^ventions  during  each 
phase  of  the  project  The  outcome 
evaluation  should  address  changes  in 
alcohol  and  drug  abuse  knowled^, 
clinical  skills,  and  perceptions  of 
competence  of  faculty  candidates  and 
students  receiving  training  during  the 
cniriculnm  implementation  phase.  In 
addition,  particular  emi^iasi*  in  the 
outcome  evaluation  should  be  placed  on 
the  impact  of  the  curriculum 
implementation  phase  on  clinical 
practice  bdiavior.  i.e..  rt^pg^  in 
practices  related  to  patient  screening, 
health  counseling,  diagnosis, 
intervention,  case  management,  and 
referral  in  existing  clinical  settings, 
including  ambulatory  care  settings. 
Assessment  of  the  impact  of  ttie 
curriculum  implementation  phase  on 
clinical  practice  behavior  should  be 
conducted  with  an  experimental  or 
quasi  experimental  design.  The 
applicant  will  identify  a  local  evaluation 
consultant  to  oversee  evaluation 
activities  throughout  the  5-year  grant 
period.  The  evaluation  consultant's  role 
should  be  described  for  each  year  of  the 
project 

During  years  4  and  5  of  the  proposed 
faculty  development  program,  project 
activity  will  be  limited  to  conduct  of 
program  evaluation.  This  is  in  order  to 
allow  the  institution  an  adequate  period 
of  time  to  assess  program  impact 
following  termination  of  faculfy  fellow 
support  The  proposed  budget  for  years 
4  and  5  of  the  grant  should  reflect  this 
change  in  program  scope,  and  should 
not  exceed  $30000  in  total  cost  each 
year. 

It  is  expected  that  evohiation  design 
and  methodology  for  both  the  process 


and  outcome  evaluation  of  the  project 
will  be  completed  by  the  end  of  the  first 
year  of  the  grant  award.  A  national 
steering  group  comprised  of  evaluation 
experts  and  grantee  representatives  will 
develop  a  model  evaluation  format 
which  may  assist  grantees  on  condugt  of 
their  evaluation  efforts.  The  applicant 
should  provide  assurance  that  the 
project  director  and  evaluation 
coimiltant  will  participate  in  a  meeting 
to  develop  a  model  evaluation  format 
within  3  months  of  the  grant  award. 

Allowable  Costa,  Terms,  and  Conditions 
of  Support 

Grants  funded  under  this 
announcement  are  awarded  directly  to 
the  institution,  and  are  limited  to  one 
per  school.  The  maximum  period  of 
support  is  5  years.  Plans  for  each  year  of 
the  award,  induding  detailed  budgets, 
should  be  fully  presented  in  the 
application  and  should  reflect  the 
change  in  program  scope  during  year  4 
and  9  of  the  project  Sumxurt  beyond  the 
first  year  is  contingent  upon  the 
availability  of  funds  and  the  receipt  of 
an  annual  continuation  application. 
Ckant  awards  may  not  be  renewed 
beyond  the  5-year  period  of  support 

During  the  first  3  years  of  the  grant  a 
maximum  of  $10,000  (exclusive  of  fringe 
benefits)  per  year  of  grant  funds  may  be 
used  to  support  the  salary  of  each 
faculty  fellow  and  the  program  ^rector. 
In  addition  to  salary  support  funds  may 
be  requested  for  tuition  and  travel 
expenses  incurred  for  the  training  of 
fellows  (including  attendance  at  the 
NIAAA/NIDA-sponsored  training 
meetings)  and  for  instructional 
materials.  Examples  of  other  allowable 
direct  cost  expenses  include  limited 
amounts  for  administrative  support 
consultants  (including  evaluation 
consultant),  equipment  supplies,  and 
travel  All  bud^t  items  must  be  fully 
justified  at  the  level  requested.  All 
grants  will  be  reimbursed  at  8  percent  of 
total  allowable  direct  costs  or  actual 
indirect  costs,  whichever  is  less. 

Grants  described  in  this 
annoimcement  are  awarded  directly  to 
eligible  schools.  Funds  may  be  used  only 
for  those  expenses  which  are  directly 
related  and  necessary  to  carry  out  the 
project  and  may  be  expended  in 
conformance  with  DHHS  cost  principles, 
the  Public  Health  Service  Grants  Pblicy 
Statement'  and  conditions  set  forth  in 
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this  document.  Funds  made  available 
under  this  grant  may  not  be  used  to 
supplant  currently  existing  training  or 
other  support  for  such  training. 

As  a  condition  of  the  award,  the 
applicant  will  submit  an  annual 
continuation  application  which  provides 
a  summary  of  progress  to  date,  plans  for 
the  next  year,  and  an  appraisal  of  each 
faculty  fellow's  progress.  The  applicant 
will  provide  information  on  specific 
areas  of  program  activity,  as  requested 
by  the  Institutes  in  supplemental 
instructions  to  the  continuation 
application. 

AppUcatkn  Procedures 

For  questions  of  eligibility  and  for 
assistance  in  developing  applications, 
prospective  applicants  should  consult 

Frances  Cotter.  M.A..  M.P.H..  Director.    ' 
Health  Professions  Training,  NIAAA. 
Division  <A  Clinical  and  Prevention    . 
Research.  5600  Fishers  Lane.  Room 
leCia  Rockville.  Maryland  20857. 
301/443-1207 

Dorynne  Czechowicz.  MD..  Associate 
Director  for  Medical  and  Professional 
Affairs,  NIDA,  Office  of  Science,  5600 
Fishers  Lane,  Room  8A-54,  Rodcville, 
Maryland  20857,  301  /443-0441 

Applications  (PHS  398.  Rev.  0/86) 
must  be  complete  and  contain  all 
information  needed  for  initial  and 
National  Advisory  Council  Review.  The 
title  of  the  RFA  Clinical  Training  Grant 
for  Hiysician  and  Nursing  Faculty    .  . 
Development  in  Alcohol  and  Other  Drug 
Abuse  should  be  typed  in  item  number  2 
on  the  face  page  of  the  applicaton  form. 
No  addenda  will  be  accepted  later, 
unless  specifically  requested  by  the 
executive  secretary  of  the  review 
committee.  No  site  visits  will  be  made. : 

Application  kite  (PHS  398)  are 
available  from:  Division  of  Clinical  and 
Prevention  Researdi,  NIAAA,  5600 
Fishers  Lane,  Room  16C10,  Rockville. 
Maryland  20857. 

The  original  and  four  (4)  copies  of  the 
application  should  be  submitted  by  May 
4. 1989  to:  Division  of  Research  Grants. 
National  Institutes  of  Health.  Westwood 
Building,  Room  24a  5333  Westbard 
Avenue.  Bethesda.  Maryland  20892. 

Due  to  the  short  time  available  for 
review,  applicants  are  requested  to  send 
two  (2)  additional  copies  of  the 
application  by  May  4, 1980  to:  Office  of 
Scientific  Affairs,  NIAAA.  NL\AA 
Clinical  Training  Grants,  Attn:  Dr.  Mark 
Green.  5600  Rshers  Lane,  Room  16C20, 
Rockville.  Maiyland  20857. 
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Review 

Review  Procedures 

A  dual  review  system  will  be  used  to 
ensure  knowledgeable,  objective  review 
of  the  quality  of  applications.  Initial  peer 
review  for  scientific,  educational  and/ 
or  technical  merit  will  be  by  groups  of 
non-Federal  experts  called  Initial 
Review  Groups  (IRCs).  Final  review  will 
be  by  die  National  Advisory  Council  on 
Alcohol  Abuse  and  Alcoholism.  Council 
review  may  be  based  upon  policy 
considnations  in  addition  to  technical 
merit 

Review  Criteria 

Each  grant  application  will  be 
evaluateid  on  its  own  merits.  The 
following  basic  criteria  will  be  used: 

•  Institutional  Environment  and 
Support  The  applicant  institution  must 
show  evidence  of: 

— Commitment  of  the  dean  and 
department  chairs  to  the  career 
development  of  die  potential  faculty 
fellows 

^ikmunitment  to  implement  curriculum 
in  alcohol  and  other  drug  abuse 

^Existence  of  suiteble  adequate  clinical 
and  academic  facilities 

—Assurances  that  faculfy  fellows  will 
have  sufficient  release  time  for  grant- 
related  activities. 

•  Qualifications  of  Program  Director 

— Suitebilify  and  qualify  of  academic, 
clinical  and/or  researdi  background 
and  experience,  and  appropriateness 
as  role  model 

— ^Abilify  to  advise  and  assist  fellows  in 
effecting  curriculum  changes. 

•  Qualifications  and  Potential  of 
Faculfy  Fellow  Candidates: 
—Appropriate  faculfy  status 

— Abilify  to  provide  faculfy  leadership 

upon  termination  of  grant 
— Demonstrated  commitment  to  medical 

education  in  alcohol  and  other  drug 

abuse 
— Compatibilify  among  individual  career 

goals,  grant  intent  and  institutional 

goals 
—Suitebilify  and  qualify  of  academic, 

clinical,  and/or  research  background 

and  experience  as  related  to  the  grant 

proposal 
— Background  and  potential  as  clinical 

role  model. 

•  Qualify  of  Program  Plan: 

— Adequately  demonstrates  a  need  for 
curriculum  development  in  alcohol 
and  other  drug  abuse 

— ^Appropriately  addresses  all  major 
program  components,  including  group 
instructional  activities,  individual 
faculfy  training  plans  and  curriculum 
implementetion  activities,  and  the 


relationship  of  these  componenta  to 
program  goals 

— Demonstrates  an  understanding  of  the 
application  of  alcohol  and  drug 
research  to  clinical  teaching  and 
identifies  approprate  research 
resources  as  an  integral  part  of  the 
proposed  training  program 

— ^Appropriate  balance  of  alcohol  and 
drug  abuse  instructional  content 

— Reasonable  potential  for 
accomplishment  of  program  goals. 

•  Qualify  of  Individual  Faculfy 
Training  Plans: 

— Appropriately  address  candidate's 
'     individual  training  needs 

-.^leflect  an  appropriate  balance  of 

'  (tidactic  and  clinical  training 
experiences,  and  incorporate  alcohol 
and  drug  abuse  treatment  facilities  as 
an  inte^al  component  of  training 

— Plan  for  implementing  alcohol  and 
drug  abuse  instruction  is  deariy 
outlined  and  has  reasonable  potmtial 
for  accomplishment 

•  Adequacy  of  proposed  evaluation 
plan  and  capability  of  proposed 
evaluation  consultant 

•  Appropriateness  of  proposed  budget 
and  otiier  resources  identified  to  carry 
out  project  activities. 

This  announcement  is  not  subject  to 
the  intergovernmental  review 
requiremenU  of  Executive  Order  12372 
as  implemented  duough  DHHS 
regulations  at  45  CFR  Part  lOa 

Receipt  and  Review  Schedule         '  • 


Recoiplof 
appkcatnn 

nOrMtow 

AdviKn 
oomct 

Start  (Ms 

May  4. 
1968. 

Jura/ July 
1068. 

Sept  1968.. 

St0L 

1868. 

Applications  received  after  the 
deadUne  spedfied  above  will  be  ' 

considered  ineligible  and  will  be 
returned  to  the  applicant 

Award  Criteria 

The  responsibilify  for  award  dedsions 
on  applications  recommended  for 
approval  by  the  National  Advisory 
Council  on  Alcohol  Abuse  and 
Alcoholism  lies  solely  with  authorized 
program  staff.  NIAAA  and  NIDA 
program  staff  will  use  the  following 
criteria  in  making  funding  dedsions  on 
applications  recommended  for  approval 

•  Technical  merit  of  the  proposed 
project  as  determined  during  the  review 
process. 

•  Appropriate  balance  across 
medicine  and  nursing. 

•  Geographic  distrubution. 

•  AvaUabilify  of  funds. 


Adamha  Support  for  Rasearch  Training 

Information  on  ADAMHA  program 
annoimcements  directed  exdusively  to 
alcohol  and  other  drug  abuse  research 
training  can  be  obtained  from  the 
following  sources: 

NIAAA: 

Richard  Fuller,  MD.,  Diredor. 
Division  of  Clinical  and  Prevention 
Research.  NIAAA.  5600  Hshers 
Lane.  Room  18Cia  Rockville, 
Maryland  20857,  (301)  443-1206 

W.  Sue  Badman  Shafer,  PhJ).,  Acting 
Director.  Division  of  Basic 
Research.  NIAAA,  5600  Fishers 
Lane,  Room  14C-ia  Rodnrille. 
Maryland  20857.  301/443-2530 

Mary  Dufour.  MJ)..  M.P.H..  Chiet 
Epidemiology  Branch.  Division  of 
Biometry  and  Epidemiology, 
NIAAA,  5600  Fishers  Lane,  Room 
14C28.  Rockville,  Maryland  20BS7. 
301/443-4897 

NIDA: 
Charles  W.  Sharp,  PhJ).,  Chair. 
Reseauch  Training  Committee. 
Division  of  Preclinical  Researdi. 

NIDA,  5600  Fishers  Lane,  Room 

lOA-31,  Rockville.  Maryland  20657. 
301/443-6300 
Robert  J.  Chiarello.  MJ).,  Medical 
Officer.  Treatment  Researdi 
Branch.  Division  of  Clinical 
Researdi.  NIDA.  5600  Fishers  Lane, 
Room  10A-3a  Rockville,  Maryland 
20857.  (301)  443-1514 
Catherine  S.  Bolek.  M.S.,  Program 
Director,  Minorify  Research 
Trai^ng  Center,  Office  of  Sdence, 
NIDA.  5600  Fishers  Lane,  Room  8A- 
54.  Rockville.  Maryland  20657. 301/ 
443-0441. 
The  Catalog  (rf  Federal  Domestic 

Assistance  number  for  ttiifl  program  is  13.274. 

|oM|ih  R.  Laona. 

Associate  Administrator  for  Management, 

Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration. 

[FR  Doc.  80-^230  Hied  2-10-88: 8:45  am] 


Food  and  Drug  Adminletratlon 

|DoctatNa88N-0394| 

Generic  Animal  Drug  and  Patent  Term 
Re8toratlonAct;UBtofCwTenMy     _ 
Approved  Dnige;  AvalabWy 

AOesev:  Food  and  Drug  Administration. 
acnow:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announdng  the 
availabilify  of  a  list  of  new  animal  drugs 
that  have  been  approved  for  safefy  and 
effectiveness  before  the  date  of 
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snactoMnt  of  the  G«neric  Aainal  Drug 
and  Patent  Term  Rastoration  Act  (tha 
new  law).  The  new  law  requires  that 
such  a  list  be  made  available  within  60 
days  of  enactmott 
DATi:  Comments  by  March  IS.  1960. 
aooimtH.  Submit  written  requests  for 
single  copies  of  the  Hat  to  the  Industry 
Information  Staff  (HFV-12).  Center  for 
Veterinary  Medidiie.  Food  and  Drug 
Administration,  5600  Fiahers  Lane. 
Rockville.  MD  20657.  (Send  two  self- 
addressed  adhesive  labels  to  assist  the 
staff  in  processing  your  requests.) 
Submit  wnitten  comments  to  tha  Dockets 
Management  Branch  (HFA-a05),  Food 
and  Drug  Adrainiatration.  Rm.  4-42, 5600 
Fishers  Lane.  RockviUe.  MD  20667. 
ran  RMfniM  mtonmation  cowAcrt 
Richard  R  Talbot,  Center  for  Veterinary 
Medicine  (HFV-IOI^  Pood  and  Dn« 
Administratioii.  5600  Fiahers  Lane, 
Rockville.  MD  20657,  301-44»-«313. 
m>ptnitMTiMry  iroiwiATiotii  On 
November  16, 1968.  tha  President  signed 
into  effect  the  new  law  (Pob.  L  iao-87a 
102  Stat  3871).  The  new  law  axtenda 
eligibility  for  the  submission  ^ 
abbreviated  new  animal  drug 
applications  (ANADA's)  to  ui^ 
products  first  approved  after  the  1962 
Amendments  to  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  VJSXl  301  et  $eq.]. 
The  new  law  also  provides  fior  the 
extension  of  patents  covering  animal 
drugs. 

The  new  law  requires  that  FDA 
publish  and  make  available  to  the  miblic 
a  tist  in  alphabetical  order  of  the  official 
and  proprietary  name  oi  each  new 
animal  drug  which  has  been  approved 
for  safety  and  effectiveness.  FDA's 
Center  for  Veterinary  Medicine  (CVM) 
has  completed  the  first  sudi  Bet  and  is 
making  it  available.  This  first  Ust  has 
two  sections.  The  first  section  lists  in 
alphabetical  order  the  proprietary  name 
(trade  name]  of  each  new  animal  drug 
application  (NADA)  that  was  approved 
for  safety  and  effectiveness  prior  to 
January  15, 1989.  and  that  is  currently  in 
effect  Also  included  in  this  section  are 
the  NADA  number  and  the  name  of  the 
sponsor  holding  the  approval  for  that 
approved  drug  product  The  second 
section  lists  in  alphabetical  order  each 
active  ingredient  with  the  trade  name, 
the  NADA  number,  and  the  sponsor's 
name  for  each  approved  product 
containing  the  ingredient 

Because  of  time  Undtations,  CVM  is 
unable  to  ensure  that  this  first  Ust  is 
aeeorate  in  all  respects.  CVM  wfll 
continue  to  review  the  Ust  and  wUl 
make  any  necessary  correctioBS  in 
futnre  editions  of  the  Uat  For  example, 
CVM  is  reviewing  certain  of  the  dr^ 
that  were  approved  prior  to  1062  and 


that  are  inchided  to  the  first  Ust  to 
determine  whether  the  drags  should  be 
taken  off  the  list  CVM  invitee  interested 
persons  to  identify  any  drags  they 
believe  are  trroneously  Hsted  or  omitted 
fit>m  the  Ust  Such  information  should  be 
sent  to  the  Offloe  of  New  Animal  Drag 
Evaluation  (HFV-100).  Center  for 
Veterinary  Medidna.  5600  Flshcn  Lane, 
Rockville.  MD  20887. 

As  required  by  tha  new  law,  tha  Ust 
will  be  revised  every  30  days  to  include 
any  new  infonnatiao  that  has  become 
available  d\iring  the  30-day  period.  In 
addition,  patent  information  that  has 
been  submitted  under  provision  of  the 
new  law  wiU  be  included  in  future 
revisions  of  the  list  Notices  of 
availaUlity  of  the  revised  list  will  not  be 
published  in  the  FodanI  Register  each 
month  but  will  be  published  only  as 
needed  to  announce  the  availability  ol 
significant  revisions  of  the  list  CVM  is 
in  the  process  of  making  arrangements 
for  the  publication  and  distribution  of 
the  list  by  an  organization  outside  the 
FDA.  In  the  meantime,  the  revised  lists 
wiU  be  available  for  pubUc  examination 
at  the  Dockets  Management  Branch 
(address  above). 

Interested  persons  may,  on  or  before 
March  15, 1968.  submit  to  the  Dockets 
Management  Btanch  (address  above) 
written  comments  regarding  the  Ust 
Two  copies  of  any  comments  should  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Any  comments  and 
other  information  on  this  topic  are 
available  for  public  examination  at  the 
Dockets  Management  Branch  and  may 
be  seen  by  interested  persons  between  9 
ajn.  and  4  p.m..  Monday  through  Friday. 

Written  requests  for  single  cities  of 
the  Ust  are  to  be  submitted  to  the 
Industry  Information  Staff  (address 
above). 

Dated:  February  3.  IflW. 

|ohn  M.  Taylar. 

Associate  Commiaakmer  for  Regulatory 
Affairs. 

(FR  Doc  89-3248  Filed  2-10-89;  BM  am] 
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QV  llwflni,  Inc4  Pronurfwt  Approval 

ofttMLA8TAC«8y«lwn 

AOfNCv:  Pood  and  Drug  AdnUnistration. 

ACnoK  Notice. 

MXtmumt.  The  Food  and  Drug 
AdrainistntioQ  (FDA)  is  annoudng  its 
approval  of  the  application  by  GV 
Medical.  Inc.  Minneapotis.  MN.  for 
premarket  approval,  m>d«>  the  Medical 
Device  Amendments  ol  1978.  of  the 
LASTAC*  System.  After  reviewing  the 


recommendation  of  the  Circulatory 
System  Devices  Panel  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant  by  letter 
of  December  9, 1988.  of  the  approval  of 
the  appHcation. 

date:  Petitions  for  administrativ* 
review  by  March  15. 1989. 

APOII188.  Written  requests  for  copies  of 
the  summary  ol  safety  and  effectiveness 
data  and  petitkma  for  administrative 
review  to  the  Dockets  Management 
Brandi  (Iff  A-806).  Food  and  Drug 
Administration.  Rm.  4-62. 5600  Fishera 
Lane.  Rockville,  MD  20657. 

ran  WMTHBR  MPOMIATION  CONTACTt  - 

Tare  A.  Ryan.  Center  for  Devices  and 
Radiological  Health  (HFZ-450).  Food 
and  Drug  Administratiim,  8757  Georgia 
Ave..  Silver  Spring.  MD  209ia  301-427- 
7371. 

sumEiMWTAfiv  mfonmatiom:  On 
March  7. 1968.  GV  Medical  Inc.. 
MianeapoUa.  MN  56441.  subaaitted  to 
CDRH  an  apptication  for  premarket 
approval  of  the  LASTAC*  System. 
Specifically,  the  LASTAC*  System  is 
oonqtrised  of  a  laser  and  catheter 
through  «4iich  laaer  energy  peases  to 
ablate  arterial  plaque.  The  LASTAC* 
System  ia  indicated  via  percutaneous  or 
"open"  (cutdown)  approach  using 
flouroscopic  guidance  as  an  adjunct  to 
routine  peripheral  balloon  dilatation 
techniques  for  the  treatment  of  occlusive 
peripheral  artery  disease  for  the  iliac, 
femoral  and  popliteal  arteries. 
^wdficaUy.  the  use  of  this  device  is 
recommended  principally  for,  but  is  not 
limited  to,  cases  in  v^ch  successful 
reestabUshment  of  blood  flow  woidd  not 
be  expected  using  conventional 
angioplasty  techniques. 

On  September  16, 1986.  die 
Circulatory  System  Devices  Panel,  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  December  9, 1988, 
Q^RH  approved  the  appUcation  by  a 
letter  to  the  applicant  from  the  Acting 
Director  of  the  Office  of  Device 
Evahition.  CDRH 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  fivm  that  office 
upon  %vriten  request  Requests  should  be 
identified  wiA  the  name  of  die  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Tare  A.  Ryan  (HFZ- 
450),  address  above. 
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Opportunity  for  ArimintstraHwe  Savimm 

Section  saidXa)  «f  Ike  feienl  And. 
Drug,  and  Cosmetic  Act  ithe  acO  (21 
IL8.C  3WnB{flM3))  anthoiizes  any 
interested  person  to  petition,  unider 
section  515(g)  of  the  act  (21  U.S.C 
360e(g)),  for  administratiive  revietv  of 
CDlUfsdedsian  ta  approve  this 
amJinatinn.  A  petitioner  may  request 
eiflier  a  lornuil  hwrii^  ji^flar  Part  1 2  (ai 
CFRPart  iZi  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  ttie  application  and  CDRH's 
action  by  «n  Independent  advisory 
cuuuutttee  of  exports.  A  peStion  is'to  oe 

in  Qie  Tormtna  ptfQtion  for  

reconsideratioa -wider  |<10.tffb)  (21 CPR 
1033(b)).  A  poMomr  AsiU  Menfity  tin 
isam  jftneJcsreBrpmatrirt  Ihcnuing  or 
independent  advisory  committee)  and 
shaU  submit  with  the  petition  supporting 
data  and  infooaation  showiqg  that  then 
is  a  genuine  and  siihstaatiaJ  iaeue  of 
material  fact  for  resolution  thwongh 
administrative  review.  After  reviewij^ 
the  petition,  FDA  will  decide  wheflter  1o 
grant  or  deny  the  petition  and  will 
pubUsh  a  notice  of  its  dedsiaB  in  ^ 
Federal  Register.  If  FDA  granU  the 
petition,  the  notice  willatate  the  issxie  to 
fae  reviewed.  Ae  form^aficview  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  wiU  occur,  and  other  detsSls. 

Petitioners  may,  al  any  time  on  or 
^eCare  March  15. 1989,  file  with  ^he 
vocicets  Management  Drench  {address 
.above)  two  copies  of  each  petition  and 
aupporting  data  and  information. 

iAmtifittii  with  >tig  nama  j)f  tha  jyvi^;.^ 

and  the  docket  number  found  in 
brackets  in  the  heading  of  this 

^rv^»<«— ***i>    P  j»*»jfcl»»jfcjj  Ji^aliiuks^  jBfcav-^^s 
"^MM/vmotna  ^n^^njuivuu  ^^c^jtttjxzd  Tmmy  m« 

seen  iB4faa  office  above  between  9  a.Bi. 
-and  4pjL.  Monday  fhmiigh  Friday. 

lliis  notice  is  issued  under  the  Federal 
food.  Drug,  and  Cosmetic  Act  (sees. 
A5(d).  520O1).  90  Stat  554-555,  571  i21 
0.S.C.  360e(^860j|li)))  and  under 
oifthority  delegated  to  ifaeOommissioner 
of  Food  and  I)rugsi21  CFR  5.10)  and 
aodelegated  to  the  Director.  Center  for 
Oevtees-and  Radiological  fled  A  <21 
CFR  5.53). 

Dated:  February  2, 1989. 
WaharB.GMMw. 
Acting  Hm^Mly  JKreetgf.  OsiiMr  jbriCsrfeai 

(FKe»e.«-Mt7  Medt-VymiMMat^ 


action:  Notice. 


n  The  Food  and  Drug 
AdminiatraMoalHlA).  Northeast 
Bogion.  is  announcing  apuMie  mewtiag 
with  the  seafood  induatry  and  other 
inteceslBd  persoos  to  discuss  a  namhw 
of  agency  coBcems  aelatiag  ta  pubUc 
health  aspects  of  oooked  and  praoeasad 
aeafood. 

DATESiThe -neeOng  wfll  lye  held -on 
Wedneaday,  March  8, 1989,  from  4t38 
p.m.  to  7  pjB.  Interested  persons  unable 
to  attend  may  submit  written  comments 
on  flw  issues  ouffined  In  Ihis  notice  by 
April  111988. 

AOOfWSSCt:  The  meettiV  wiU  bebeWlin 
Rm.  200,  Hynes  X^onvention  Cestec  900 
Boi^slon  St.  Boston.  MA  0211S.  &ibout 
written  comments  to  the  iDcKskets 
Managetaent  araaah(HFA-J06i  Food 
and  Drug  Admini8tfatioB.JlflL  4-62. 5000 
Fishers  Lane,  RockviUe,  MO  20867. 
xeferend^g  -the  docket  number  ibund  in 
file  heading  of  this  notice. 

TOR  nNITNER  INTOmiATION  CONTACR 

Edward ).  McDonnell  Food  and  Drug 
Administration  IHER-^^E200),  One 
liontvale  AMe^Staaeham.  MA  02180. 
617-^79-1476. 

SUPPLEMCNTARV  INTOfailATION:  The 

meeting  is  bong  sponsored  by  FDA's 
Northeast  Regional  Office,  ia 
accordance  with  21  CFR  10.65(b).  to 
discuss  with  the  seafood  industry  and 
other  interested  persons  ihe  agency's 
concerns  raised  "by  its  inspectional  and 
analytical  findings  relating  to  cooked 
and  processed  seafood, 
toeues  to  be  discussed  wtU  include: 

1.  Microbiola^cal  contaadnation  of 
ready  to  eat  or  heat-and^serve  seafood 
products; 

2.  Public Itealth  concerns  relating  to 
these  products; 

3  Improved  pmCffing  prar-tir.a«  for 

these  products; 
4.  Strategies  for  protecting  the 

f  npf^imar  frtwn  nBanrintftrf  bosUh  fisks. 

FDA  is  inviting  all  interested  persons 
to  participate  in  this  meeting.  Interested 
pasoos  who  swiH  he -luiable  to  attend  die 
needqg  a^  oidHBit  ta  dw  Oeokels 
Management  Bnmak  laridrwas  nhoMj) 
wmtteBOomaiartts  tfcat  aot  iatfa  dmir 
views  on  the  issues  outlined  inlhis 
notice. 

Deled:  F^raaiy  A  Ifla*. 
loha  ILTaftac 


PuMc  MMHk 


National  Rosoarch  Sonde*  A< 


Dolagadoa  of  AuHiodIr 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegfltioo  of 
authority  to  -the  Administratcn'.  IfeaMi 
Resources  and  Services  Admiiiistiafian. 
by  d»e  Assistant  Secretary  for  HeaKh  on 
January  17, 1989.  fhe  Administrator. 
Health  Resources  and  Services 
Administration,  has  delegeted  to  Ihe 
Direoler,  Bureoa  of  HeaMi  Pi  ufoaaioos. 
widi  au^ority  to  vedelegate,  die 
authortty  under  Tide  TV,  section 
4B7(dK8),  of  die  Mblic  HeaMi  Serv^oe 
Act  (4Zil£Xl  360d),  as  amended, 
pertai^ag  «o  Nafional  Kesearch  -Sewioe 
A  wards  for  ceaearoh  in  primary  nndical 
care,  excluding  the  oB»iMilf  Of  one 
percent  forpoyaseata-under  Nalioaal 
Research  Service  Awaads  nmde  ior 
heaith  sereioea  teseaach  liy  die  NadMal 
Center  ior  Heakfa  Serviees  Rcaeaadi  aad 
HealfliCaBa  Hednalogr  Assessment 
under  section  304(a)(3).  This  delegation 
also  excluded  the  authority  to 
pmmulgate  ivguldliuris,  submit  reports 
tatheftcskfat  or«he€aayesa. 
approve  ofgaaixatioHai  changes  at  tne 
division  level  and  above,  establish 
national  advisory  councils  and  haaads. 
■and  select  aoerabers  of  nationai  advisory 
councils  And  twv&ius. 

Effective  Date:  This  rinlpgatinn  nms 
effective  on  February  2. 198B.  ^_ 

Date:Tel>ruary  2. 19B0. 
JohalLKaln. 

Acting  Administrator. 

[FR  Doc  8»-^19  Filed  2-10-89: 8:45  am] 

aujNO  cooc  4i«o-u-a 


DEPARTMENT  OF  HOUSINQ 
URBAN  DEVELOPMENT 


Submission  of  Proposad  bifocnuitten 
CcMocdon  to  0MB 

AOEMOC  Office  of  AdBioistratioa.ULJD. 
action:  Notice. 


Ratalad  to  Cookad  and 


:  Pood  and  Drag  Adminiatradon;      aauNa  coot  4a»4Mi 


Affaire. 
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coUection  requirement  i 

has  hnm  siibmittnri  tn  thr  rrffinT  rf 
ManafeBMnt  and  Budfst  (Okffi)  Isr 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  oo  the 
subject  proposal. 

ADORESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  AHison.  CN^i^Desk  Officer.  Office 
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of  Management  and  Budget  New 
Executive  Office  Building.  Washington. 
DC  20603. 


MTiON  contact: 
David  S.  Criaty,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Waahigton,  DC  204ia 
telephone  (202)  755-eosa  This  is  not  a 
toll-&«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

•UmBMNTARV  ■^OWMATIOie  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.8.C  Chapter  35).  It  is  also 
requested  that  0MB  complete  its  review 
within  seven  days . 

The  Notice  listo  the  following 
information:  (1)  The  title  of  the 
information  collection  propMal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 


need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department. 

AudMrity:  Section  3S07  of  the  Paperwork 
Reduction  Act  44  U.SC  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.8.C  3535(d). 

Date:  February  1, 1989. 

loinT.Muiphy, 

Dinctor.  Information  Policy  and  Management 
Division. 


Noooaoi  ouoBnaaMMi  ot  noposea 
Kafoanatiao  CoUaGliaa  to  OMB 

Pn^HMal:  Survey  of  Tenants  in 
Certain  Properties  with  HUD-Held  and 
Foreclosed  Mortgages 

P^/ce;  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  will  help  the  Department  to 
determine  how  many  units  must  be 
made  available  for  low-  and  moderate- 
income  tenants  after  a  mortgage  is 
assigned  by  HUD.  This  data  collection 
eflfort  is  required  by  Section  181  of  the 
1987  Housing  and  Community 
Development  Act,  as  amended. 

Form  Number  HUD-9934, 9934A.  and 
9934B 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  Fm^  ' ' 
Profit  and  Small  Business  or    :■■ 
Oigaiuzation 

Frequency  of  Submission:  On 
Occasion 

Reporting  Burden: 


Orw-Tmw  BwOtn  In  1988  tor  CunwMy  HUD4Mit  iRMnlMy 

WjMwty  ol        _ 

^^samsL^   X 

Homper 
ratponse 

Bunton  houft 

Pretsci  OfMMis 

784   

784 

724  

L 

4          

.25     

1 J 

2;W6 

tat 

1,086 

9jse 

Min^ttMA 

MJD-oaajR 

SiAinM 

Totmb 
HUD-aasA 

86,»13  - 

1  

MS  

Tfliii 

Numtatof 
nwpowumi       ' 

Prsquencyol       ^ 

Hourapar         _ 
rasponse 

Bunton  hoUfs 

Pro^Kt  Ommts 
Huo-aait 

>86  , 

86  

86 

1  -.; 

1  .    ~. 

1  

4          

t.8       

.28     

MO 

1.088 

HUDJBiMA 

HUfvaaadB 

SiMnt^ 

TewNi 
HUD.aaa4 

9,068  -- 

1  

'   JM8  ™, 

Tom — _._  ._  ....    .„... 

' 

76 


and  10  toraetaaufw  per  year. 


Total  Estimated  Burden  Hourx  10,985 
Status:  New 

Contact  James ).  Tashash,  HUD,  (202) 
428-a944:  John  AlUson,  OME  (202)  305- 

eaaa 

Date:  Felmiaiy  1, 1966. 


Sopportiiig  Statement— fustification  for 
Infonnatiaii  CoUecdoo  Associated  With 
the  Survey  of  Tenants  in  Certain 
Projects  Wttfa  HUD-HeM  and  Foreclosed 
Mortgagees 

1.  Section  181  of  the  Housing  and 
Community  Development  Act  of  1987 
(The  Act),  as  amended,  requires  the 
Department  to  preserve  HUD-held  and 


HUD-owned  multifamily  housing       ' ' ' 
projects  so  that  they  are  available  to 
and  affordable  by  low-  and  moderate- 
income  persons.  The  Act  provides  that 
the  Department  must  determine  how 
many  units  are  occupied  by  low-  and 
moderate-income  persons  on  the  date 
the  mortgage  is  assigned  to  HUD  and 
again  on  die  date  it  is  foreclosed.  The 
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Department  lias  a  commitment  under  the 
Act  to  presMve  the  peater  nunbar«f 
inMs  detearined  on  these  two  dates.  la 
addition  to  the  Depailnant's 
tiniuuitnrent  to  prrrvide  for  low-  and 
moderate-income  persons,  the  Act 
spectfioeHy  requires  <he  Depai  tuient  -to 
provide  assistance  under  the  Section  8 
piMgram  for  those  units  that  are 
ocoqiiied^y  lower  income  famiies 
eligible  lor  Section  8  assistance. 

The  Department  has  responsibility 
under  the  Section  8  program  (Section  8 
of  the  Mousing  Act -of  1937)  to -maximise 
the  use  of  sulMidy  funds.  It  also  has 
responsibility  under  the  act  to  manage 
andpresenre  housing  for  low-  and 
modatatB-tocome  persans.  Hieaubject 
da4a  oeDection  effort  is  necessary  to 
fae|p  the  Department  achieve  these 

opociiicauy,  xne  Ocpai  tmeut  must 
determine  the  number  of  units  ocaqiSed 
by  lower  income  persons  with  incomes 
between  0  and  80  percent  of  median 
income.  This  will  give  the  Department 
the  number  of  units  for  which  the 
Department  must  provide  Section  8 
assistance  under  the  Act  In  addition, 
the  Department  must  also  determine  the 
number  of  units  occupied  by  moderate 
income  persons  with  incomes  between 
81  and  120  percent  of  median  income. 
This  win  help  dieDepartment  to 
,  determine  the  need  t^  moderate  income 
persona  for  housing  in  these  projecto. 

In  projects  with  mortgage  intnest- 
aubsidy  and  projects- with  rental  aobndy 
fior  K)0  percent  <rf  die  onita.  the 
Department  aasimies  that  all  anits  are 
occi4>ied  by  low  and  moderate  income 
tenants.  The  Department  has  nleqnate 
information  available  on  tiiese  projects 
to  determine  the  number  of  Section  • 
units  to  allocate.  Tbenfbre,  no 
addidooal  data  ct^ection  is  necessary. 

In  projects  that  have  a  rentalwdwidjr 
contract  tied  to  only  aoam-at  the  unite, 
the  D^MTtment  asawmea  diat  the  units 
covered  by  the  subsidy  contract  are 
occupied  by  low  and  moderate  income 
tenants.  However,  neither  the 
Department  nor  owners  have  any  way 
of  knowing  the  incomes  of  tenant  in 
units  that  are  not  covered  by  a  subsidy 
contract  Because  of  the  unavailability 
of  information  on  imits  not  covered  by  a 
subsidy  contract  and  because  the  Act 
specifically  refers  to  the  actual  number 
of  units  occupied  by  low  income 
persons,  we  have  determined  that  this 
information  can  only  be  acquired 
through  a  survey  of  tenants  by  owners. 

2.  The  Department  will  use  this 
information  to  determine  how  many 
units  to  make  available  for  low-  and 
moderate-income  persons  while  a 
mortgage  is  HUD-held  and  then  after  it 
is  foreclosed.  The  Department  is  asking 


owners  to  report  tenant  incomes  as  the 
following  percentages  of  median 
income:  0-50;  51-80;  81-05;  95-120; 
above  120.  This  breakdown  of  tenant 
income  mix  win  assist  Qie  Department 


authority  to  provide  assistance  for  the 
units  occupied  by  Section  0  eligible 
tenants  and  will  provide  the  Department 
with  the  necessary  ioiiorawtiea  so  tliet^t 
can  devek^  and  apply  different 
strategies  to  assure  thJat  unfis  confintie 
to  be  made  available  and  affordable  to 
low  and  moderate  Income  persons. 

'Vdilnm  \q  frrtnturi  lVii«  Aatm  vrfjaid 

restdt  in  noncompliance  with  die  Act 
^nd  wevfd  prevent  ine  uepartmeRt  from 
fidfiHing  tts  rvspoustbtltty  of  effectively 
managing  its  programs. 

S.  We  have  not  gfcwen  consideration  to 
die  use  of  improved  information 
tpchnnlngy  lo  reduce  the  reporting 
burden  on  owners.  There  are  no 
automated  systems  currendy  in  use  that 
could  assist  with  the  ownen'  effort 
Since  income  data  is  not  collected  on 
tenants  paying  maiket  rent  none  of  the 
Department's  automated  systems 
contain  the  required  data.  Further,  the 
Act  requires  us  to  survey  every  tenant 
not  known  to  be  low  or  moderate 
income.  It  does  not  permit  us  to  estimate 
the  number  of  imits  to  be  asahted  baaed 
on  a  sample  of  current  tenants. 

4.  We  are  not  requiring  ownera  of 
subsidized  properties  to  surrey  tenants, 
since  all  of  the  units  are  considered  tD> 
be  fior  low  and  moderate  income 
persons.  Ownera  of  partially  aubsittiaad- 
properties  must  survey  only  diose 
tenants  who  are  not  receiving  any 
assistance  (tenants  for  whom  the  owner 
does  not  have  a  current  HUD  50050  on 
EQe).  Ownera  ol  unsi^i^dized  properties 
must  survey  all  tenants.  With  this 
qiproa^  we  asaore  that  ownera  aarvey 
01^  those  tenants  «^  are  not  known 
already  to  be  low-  or  moderete^income. 

5.  Unless  a  tenant  is  receiving  some 
type  of  subsidy,  ownera  do  not  collect 
information  on  tenant  incomes,  except 
for  purposes  of  initial  screening  for 
abiUty  to  pay  the  rent  The  data  required 
by  the  Act  is  not  already  available. 

6.  Not  applicable. 

7.  Not  applicable. 

8.  There  are  no  special  circumstances 
requiring  collection  of  information  that 
is  inconsistent  with  the  guidelines  in  5 
CFR1320.& 

9.  In  addition  to  discussions  with  the 
National  Association  of  HUD 
Management  Agents,  The  National 
Corporation  of  Housing  Partnerships 
and  The  National  Housing  Partnership, 
we  have  had  ongoing  discussions  with 
the  following  individuals  on  this  data 
coBection^ort 


Dan  Grady.  Monfrte.  lac  1915  Morena  Blvd, 

San  Di^  CASnia  (61(4  276-6271. 
Oanon  Ruili.  CFM,  Bairon  BuHden  a 

Management  Company.  18333  Epct  Bay 

Mrd..  SeMeesa  Mevfltao.  ITC  77BG6.  tns) 

333-6211 
Charles  A.  Achillea.  Vice  fteaident  Jnstiliita 

of  Real  Estate  Management  430  M. 

Mtdiigan  Ave..  Chingn.  IL  nBll.|a2)  iai- 

1830 

la  The  form  letter  to  tenants 

>«Mjii— ring  Aatm  «n  twrnMi—  mta^mm  Asa 

the  information  provided  by  tenants  is 
subject  to  the  Privacy  Act  and  may  be 
amde  available  only  to  appropriate 
Fedoat  State  and  local  agencies.  No 
assurances  of  confidentiality  asm 
provided  to  owners. 

11.  This  data  coUectioB  effort  «■ 
tenant  incomes  is  not  disastiooaiy.  It  ia 
mandated  by  the  1967  Housing  and 
Community  Development  Act  The 
sample  lettar'from  the  owner  to  tenants 
states  diat  they  are  required  to  collect 
this  informatimi  by  law.  It  states  that  die 
owner  will  send  an  overaMamamary  af 
the  income  levels  of  Ike  people  liei^  in 
the  project  to  the  Depasteeat  ftim^hsr 
states  that  the  owner  will  not  be  sending 
the  Department  information  about 
individual  tenants  requested  to  do  so  Iqr 
the  Department 

12/13.  It  is  estimated  diat  it  wUl  coat 
the  Federal  Government  and  die       ^ 
respcmdents  approximately  tlSiOO  par 
hour  including  overiiead,  printing, 
equipment  supplies  and  support  staff. 


^ZSSn 

HOM/ 

••- 

Coal/ 

^ 

naigju  ifi'ililW* 

5.75 
.25 

S15J» 
ISiX) 

S7.332 

GoMmmanias* 

319 

We  based  our  estimates  on  die  actual 
number  of  projects  currendy  in  our  HUD 
inventory  and  on  the  number  of 
mortgages  actually  foreclosed  and 
assigned  over  the  last  5  yean.  We 
estimated  the  size  of  eadi  project  to  be 
150  units.  Based  on  actual  data,  we 
estimated  that  75%  of  HUD-held  and 
foreclosed  mortgages  would  be  insured 
under  die  221(d)(3]  and  221(d)(4) 
programs,  with  30%  of  those  projects 
receiving  Section  8  assistance.  (This 
reduced  the  estimated  number  of 
tenants  in  (d)(3)  and  (d)(4)  projects  that 
would  have  to  be  surveyed  by  30%.)  We 
assumed  that  projecto  insured  under  the 
odwr  programs  (207. 213. 22a  223(Q.  231 
and  234)  do  not  receive  subsidy  and  that 
all  tenants  must  be  surveyed. 
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IMD 
Ol 


ptr       _    Burden 


ToM 


(HUO  9934)724-. 
(HUD  gS34A)  724„ 
(HUD  98346)  724- 


(HUD  9934)  86^13. 


(HUD  9934)  86 

f«JD9994A)86_ 
»«X)9984B)8S_ 


»M>  9434)9.039. 


OM-Tkiw 


fen  1999  Fof 


X 
X 
X 


4 
1.5 


Z996 

191 

1.096 


1     X 


.098 


4.163 
5336       5.738 

9.899 


To  HUD  Or 


~  X 
_  X 
_   X 


1      X         4 

1    X       ^s 

1     X  .26 


340 

128 

21 


1     X 


.088 


697 


507 


14M8 


75 


no 


14.  Not  applicable. 

15.  Not  a|q)Iicable. 
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TENANT  SURVEY 


Owner's  Instructions:  1. 


2. 


l-^*,- 


3. 


Dear 


Address  and  send  a  survey  to  all  unassisted  tenants. 
(These  are  tenants  for  whom  you  do  not  have  a  HUO  50059 
on  file  and  for  whom  you  do  not  have  records  that  show 
they  are  receiving  assistance  under  the  Section  8 
Existing  and  Housing  Voucher  programs. 

Complete  Item  4.  Insert  the  location/address 
to  which  you  want  tenants  to  return  the  survey 
and  insert  the  deadline  by  which  tenants  should 
return  the  survey.  This  should  be  7  to  10  days 
from  the  date  the  survey  is  sent  to  tenants. 

Prepare  and  enclose  a  self  addressed,  stamped  envelope 
that  tenants  can  use  to  return  the  survey. 

Unit  # 


We  are  required  by  the  Congress  under  the  Housing  and  Community  Development  Act 
of  1987,  to  collect  the  following  Information  about  household  Incomes  of  the  tenants 
vin  this  complex. 

We  will  send  an  overall  summary  of  the  Income  levels  of  the  people  living  here 
to  the  U.S.  Department  of  Housing  and  Urban  Development.  We  will  not  be  sending 
them  information  about  individual  tenants  unless  requested  to  do  so  by  HUO  at  a 
later  date.  .. 

.  1.  How  many  people  live  fn  your  home? 


2.  What  Is  the  total  annual  Income  of  all  of  the  people  who  live  In  your  home?_ 

3.  Read  and  sign  the  following  certification:  I  certify  that  the  above 
information  is  true  and  complete  to  the  best  of  my  knowledge  and 
belief. 


Signature  of  the  person  whose    " 
name  appears  on  the  lease 

4.  Please  return  this  survey  In  the  enclosed  envelope  to  ' 

by .  If  you  have  any  questions, 

please  call  us  at  Information  you  provide  Is  subject  to  the 

Privacy  Act  and  may  be  made  available  only  to  appropriate  Federal,  State  and 
local  agencies. 

Thank  you  for  your  help. 
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SUMMARY  OF  TENANT  INCOME  DATA 
(Required  by  Section  181  of  the 
Housing  and  Commutilty  Development  Act  of  1987) 


OS^AFT 


IMPORTANT.  READ  THE  INSTRUCTIONS  BEFORE  COMPLETING  THIS  FORM. 
HUD  Field  Office  must  co«>plete  Items  1-7.  Owners 
must  complete  items  8-11  and  owner's  certification. 

1.  FHA  Number/Section  8  Contract  Number 

2.  Date  Mortgage  Assigned 

3.  Property  Name 


4.  Property  Address 


5.  Total  Units  in  Project 


bedroom  size. 


Number  of  Units  in  Section  8  Contract.  Attach  listing  of  units  by 


8. 


9. 


^«  Number  of  units  occupied  by  tenants  receiving  Section  8  assistance 

on  the  date  of  assignment.  These  are  tenants  for  whom  a  current  HUD  50059  1$  on 
file.  Attach  a  listing  of  units,  by  bedroom  size,  that  are  occupied  by  Section 
8  assisted  tenants. 

Number  of  tenants  who  receive  Section  8  assistance  under  the 
Section  8  Existing  Program  or  the  Housing  Voucher  Program.  (From  Step  2  of  the 
owners*  worksheet  in  Attachment  C.)  Also  include  this  number  in  the  total  in  9a 
below.  (Use  Steps  4  and  6  of  the  owners'  worksheet  to  do  this.) 

Tenant  Income  Data  from  the  tenant  surveys  returned  (Attachment  A)  -  Add  up  the 
number  of  units  in  each  income  category.  For  Income  categories  9a,  b,  and  c, 
attach  a  listing  of  the  units  by  bedroom  size  in  each  category. 

Number  of  units  occupied  by  unassisted  tenants  with  incomes  equal 

to  or  less  than  50  percent  of  median  income  (From  a  in  Step  6  of 
the  owners'  worksheet  in  Attachment  C) 

Number  of  units  occupied  by  unassisted  tenants  with  incomes 

between  51  percent  and  80  percent  of  median  income  (From  b  in 
Step  6  of  the  owners'  worksheet  in  AttachmentC) 

Number  of  units  occupied  by  unassisted  tenants  with  incomes 

between  81  percent  and  95  percent  of  median  income  (From  c  in 
Step  6  of  the  owners'  worksheet  in  Attachment  C) 

Number  of  units  occupied  by  unassisted  tenants  with  incomes 

between  96  percent  and  120  percent  of  median  income  (From  d  in 
Step  6  of  the  owners'  worksheet  in  Attachment  C) 


a. 


b. 


c. 


d. 
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e. 


f. 


10. 
11. 


0!r;aft 


Number  of  units  occupied  by  unassisted  tenants  with  incomes  over 
120  percent  of  median  income  (From  e  In  Step  6  of  the  owners' 
worksheet  in  Attachment  C) 

Number  of  units  occupied  by  tenants  who  failed  to  respond  to  the 
survey.  (From  f  in  Step  6  of  the  owners'  worksheet  in  Attachment 
C) 

Number  of  units  vacant  on  date  of  assignment.  (From  Step  3  of 
the  owners'  worksheet  in  Attachment  C) 

Total  of  7,  9a,  b,  c,  f  and  g. 

Total  of  7,  9a  and  9b. 


Owners'  Certification:  I  certify  that  this  information  has  been  compiled  by  the 
instructions  provided  by  HUD  and  that  the  information  on  this  summary  is  true  and 
complete  to  the  best  of  nj/  knowledge. 


Owner  or  Owner's  Representative 


Date  Signed 


BEST  COPY  AVAILABLE 
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Optional  Owner's  Worksheet 
Use  this  worksheet  to  complete  Attachment  B.  It  may  be  helpful  to 
those  owners  who  do  not  use  an  automated  system  to  categorize  the  requested  data. 


DRAFT 


Step  1 

List  tenants  by  unit 
number  who  failed  to 
respond  to  survey. 
(Enter  the  total  on 
Line  9f  of  Attach^ 
nent  B.) 


Step  3 

List  the  number  of  units 
that  were  vacant  on  the 
date  provided  by  the  HUD 
field  office  In 
paragraph  2  of  their 
letter.  (Enter  the 
total  on  Line  9g  of 
Attachment  6.) 


Step  2 

List  tenants  who  receive  assistance  under 
the  Section  8  Existing  or  Housing  Voucher 
Programs.  Enter  the  total  on  Line  8  of 
Attachment  B  and  include  this  number  In 
the  total  In  Line  9a.  To  do  this,  add  the 
number  In  Line  8  to  the  total  for  Line 
"a"  in  Step  6.  Include  In  Step  5  the 
unit  numbers  and  bedroom  sizes  for  each 
certificate  and  voucher  holder.  (We  are 
assuming  that  these  tenants  have  incomes 
of  median  Income.) 


Step  4 

Using  the  chart 
provided  by  HUD,  put 
each  household's 
Income  In  the  appro- 
priate category 
below.  When  this  Is 
done,  total  each  cate- 
gory and  then  use  Step 
6  to  transfer  the  data 
to  Attachment  B. 


Step  5 

List  on  a  separate 
page  the  unit  numbers 
and  bedroom  sizes  for 
all  households  listed 
In  a,  b  and  c  (e.,g., 
la,  b,  c,  2a,  b,  c,  3a. 
b,  c,  etc.)  This  list 
will  be  attached  to  the 
Summary  you  send  to  HUD. 
Be  sure  to  Include  all 
household  sizes. 


a 
b 

c 
d 

e 

a 
b 

c 
d 

e 

a 

b 

c 
d 

e 

a 
b 
c 
d 

e 

a 
b 

c 
d 

e 


Step  6 

Total  the  categories  In  the  chart 

below  and  transfer  them  to  Line  9 

of  Attachment  B. 

a      «lb ^♦2b ^♦3b ^♦4b *Sb l+6b__ 

b ^»lb ^♦2b ^*3b *^ ^♦Sb ^<«b 

c      »lc      +2c      ■•■3c      ■•■4c      ■•■Sc ^^ec 

d~»ld +2d ♦3d      ■^4d      >5d +M 

e      =le      ••■2e      ■••3e      *Ae      *Se      +6e 


a 
b 

c 
d 

e 


F^deiri  Reghter  /  Vol  5«.  No.  28  /  Monday.  February  13.  1999  /  Notices 


CS17 


Offle*  of  the  AssMait  Sacrvtary  for 
Housing 


[OodMl  N0.  N-«»-1«17;  fR-26a6I 


UnutWzsd  and  UndoniWssd  FMsral 
Buildings  and  Real  Proparty 
Datafninad  by  HUD  To  Ba  J 
Usa  for  FadMaa  To  Aaaist  Iha 


iSuMaMafor 


AOENCV:  Office  ci  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissfoner,  HUD. 

action:  Notice. 


:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
DATC  February  13. 1988. 
ADDWgtS;  For  further  information, 
contact  Morris  Bourne,  Director, 
Transitional  Housing  Deveiopraent 
Staff.  Room  914a  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW..  Washington.  DC 
20410;  telephone  (202)  755-9075:  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  426-0015.  (These 
telephone  numbers  aie  not  toU-free.). 

suppLEMCNTAinr  MPomMnoN:  in 
accordmce  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
D.CDX:.  No.  e8-2S0»-OG.  HUD  is 
publishing  this  Notice  to  identify  Federal 
buildings  and  real  property  that  HUD 
has  determined  are  suitable  for  use  for 
facilities  to  assist  the  homeless.  The 
properties  were  identified  from 
information  provided  to  HUD  by  Federal 
landhokSng  agendes  regarding 
unutilized  and  undemtitized  buildings 
and  real  property  controlled  by  such 
agencies. 

The  court  order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C  11411),  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a).  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Htunan  Services  (HHS)  and 
tiie  Administration  of  General  Services 
(GSA).  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  court  order  requires  HUD 
to  publish,  on  a  weekly  basis,  a  Notice 
in  the  Fedeml  Register  indentifying 
property  determined  suitable. 


The  properties  identified  in  this 
Notice  Biay  ultimately  be  available  for 
use  by  public  bodies  and  private 
nonprofit  organizations  to  assist  the 
homeless.  For  detailed  information  on 
the  procedure  under  section  501(a)  that 
must  be  followed  to  apply  for  use  of 
today's  properties,  die  reader  should 
consult  HUD'S  Notice  published 
February  7, 1988  at  54  FR  8034. 

The  contacts  for  the  controlling 
agencies  of  properties  listed  in  today's 
Notice  are  as  follows:  U.S.  Army:  for 
military  fadMtier  HQ-DA,  Attn:  DAEN- 
ZCI-I»— Robert  Conte.  Room  1B871, 
I>entagon.  Washington.  DC  20360-2000 
(202)  093-4583;  for  civil  wwks  pro)ect6: 
Bob  Swieoonek,  HQ-US  Army  Onps  of 
Engineers,  Attn:  CERE-MM,  20 
Massachusetts  Avenue  NW., 
Washington.  DC  20314-lOOa  (202)  272- 
1750;  GSA:  fames  FolUard,  Federal 
Property  Resource  Services,  GSA,  18th 
and  F  StreeU  NW.,  Waslungton,  DC 
20405.  (202)  535-7067.  (There  are  not  toU- 
fiee  telephone  numbers. 

Dated:  Februaiy  6, 1989. 
Janm  E.  Schoenbefgsr, 
General  Deputy  Assistant  Secretary  for 
Housing-Fedeml  Housing  Commissioner. 

Suitable  Buildings 

VA  Outpatient  Clinic  17  Court  Street, 

Boston.  MA.  Land  Holding  Agency: 

GSA 
USFO  A  Custom  House,  Christiansted, 

Saint  Oroix,  VI,  Land  Holding  Agency: 

GSA 


Suitable  land 

WaufikaLake 
County.  OK. 
Army 

WaurikaLake 

County.  OK. 

Army 
Waurika  Lake 

County,  OiC 

Army 
Waurika  Lake 

County,  OK, 

Array 
Waurika  Lake 

County,  OK, 

Army 
Waurika  Lake 

County,  OK. 

Army 
Waurika  Lake 

County.  OIC 

Army 
Waurika  Lake 

County.  OK. 

Army 
Waurika  Lake 

County.  OK. 

Army 


(ftoperty  1).  )efferson 
Land  Holding  Agency: 

(Property  2),  Jefferson 
Land  Holding  Agency: 

(Property  3),  fefTerson 
Land  Holding  Agency: 

(Property  4),  (efferson 
Land  Holding  Agency: 

(Property  5),  Jefferson 
Land  Holding  Agency: 

(ftoperty  6).  Jefferson 
Land  Holding  Agency: 

(Property  7),  Jefferson 
Land  Holding  Agency: 

(Property  8),  Jefferson 
Land  Holding  Agency: 

(Property  10),  Jefferson 
Land  Holding  Agency: 


Waurika  Lake  (Property  11),  Jefferson 

County,  OK.  Land  Holding  Agency: 

Army 
Waurika  Lake  (Property  12),  Jefferson 

County,  OK.  Land  Holding  Agency: 

Army 
Waurika  Lake  (Property  13).  Jefferson 

County,  OIC  Land  Holding  Agency: 

Anny 
Waurika  Lake  (Property  14).  Jefferson 

County,  OK,  Land  Holding  Agency: 

Army 
Waurika  Lake  (Property  15),  Jefferson 

County,  OIC  Land  Holding  Agency: 

Army 
Sardis  Lake  (Property  6),  L.atimer 

County,  OIC  Land  Holding  Agency: 

Army 
Sardis  Lake  (Property  7).  Latimer 

County.  OK,  Land  Holding  Agency: 

Army 
Sardis  Lake  (I'roperty  8).  Latimer 

County,  OK.  Land  Holding  Agency: 

Army 
Sardis  Lake  (Property  19).  Latimer 

County,  OIC  Land  Holding  Agency: 

Army 
Sardis  Lake  (Property  20).  Latimer 

County.  OK,  Land  Holding  Agency: 

Amy 
KeystfHie  Lake  (Property  1),  Tulsa 

County,  OK.  Land  Holding  Agency: 

Army 
Keystone  Lake  (Property  2),  Creek 

CouD^,  OK.  Land  Holding  Agency: 

Army 
Keystone  Lake  (Property  3).  Creek 

County,  OK,  Land  Holding  Agency: 

Amy 
Keystone  Lake  (Property  4).  Pawall 

County.  OK,  Land  Holding  Agency: 

Army 
Kaw  Lake  (Property  7).  Kay  County.  OK. 

Land  Holding  Agency:  Army 
Pat  Mayse  Lake  (Property  2).  Lamar 

County.  TX.  Land  HoUing  Agency: 

Amy 
Pat  Mayse  Laice  (Property  3),  Lamar 

County.  TX,  Land  Holding  Agency: 

Amy 
Pat  Mayse  Lake  (Property  4),  Lamar 

County,  TX.  Land  Holdmg  Agencjr: 

Amy 
Pat  Mayse  Lake  (Property  S).  Lamar 

County.  TX,  Land  Holding  Agency: 

Army 
Pat  Mayse  Lake  (Property  7),  Lamar 

County.  TX.  Land  Holding  Agency: 

Amy 
Pat  Mayse  Lake  (Property  11).  Lamar 

County.  TX.  Land  Holding  Agency: 

Army 
Lake  Texoma  (Property  202).  Grayson 

County,  TX.  Land  Holding  Agency: 

Army. 

(FR  Doc.  89-3182  Filed  2-10-89:  &45  am) 

BIUJNG  CODE  431S-S7-M 
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OTnCV  or  IIOUMI9  •  ' 

(DeclMtlto.N-M-1tS3I 

juMiiiisiuii  Of  ifopowa  Niiunnmon 
ColMtiontoOMB 

AOKNCv:  Office  of  Housing.  HUD. 
actwn:  Notice. 


:  The  proposed  infonnatioii 
collection  requifcment  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Pap«work 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADOiitn.  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20603. 


KTiON  contact: 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington.  DC  204ia 
telephone  (202)  755-60Sa  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

auwiaiMMTMiv  mtonmation:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB.  for 
emergency  processing,  an  information 
collection  package  with  respect  to  the 
Flexible  Subsidy  Program — Capital 
Improvement  Loan  Program. 
The  information  collection 
requirements  in  this  package  are  the 
result  of  reinstatement  of  a  previously 
approved  collection  for  which  approval 
has  expired  (section  201  of  the  Housing 
and  Community  Development 
Amendments  of  197&  Pub.  L  95-557, 
(Approved  October  31. 1978),  and  the 
amendments  to  the  Flexible  Subsidy 
Program  of  1963, 1967  and  that 
contained  in  section  1011  of  the  Stewart 
E  McKinney  Homeless  Assistance 


Amendments  Act  of  1988,  Pub.  L  lOO- 
628  (approved  November  7, 1988).  The 
Department  was  attempting,  under 
section  1011  of  the  1968  McKinney  Act 
to  implement  the  capital  improvement 
loan  component  of  the  program  by 
February  6, 1989.  In  order  to  meet  this 
statutory  deadline,  the  Department 
requested  OMB  to  complete  its 
paperwork  review  of  the  Flexible 
Subsidy  Program — Capital  Improvement 
Loan  Program  interim  rule  by  February 
3, 1989.  Any  control  number  issued  by 
OMB  to  cover  this  emergency  situation 
would  be  valid  for  no  more  than  90 
day*. 

To  ensure  that  die  public  has  an 
adequate  opportunity  to  comment  on 
these  information  collection 
requirements,  HUD  also  intends  to 
submit  the  Flexible  Subsidy  Program — 
Capital  Improvement  Loan  Program 
interim  rule  to  OMB  for  regular 
paperworic  review.  The  public  will  then 
have  an  additional  80^y  period  in 
which  to  comment  on  the  paperwork 
requirements. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

The  Notice  lists  the  foUowring 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3S07  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507:  Sec  7(d)  of  the 
Department  of  Housing  and  Urt>an 
Development  Act  42  U.S.C.  3$3S(d). 

Date:  February  a  1969. 
lamas  E.  Schoeaborser, 
General  Deputy  Assistant  Secretary  for    , 
Housing— Deputy  PederaJ  Housing 
Commissioner. 

Notice  of  Sabadsabw  of  Propoeed        '' 
Information  CoDeclloB  to  OMB 

Proposal:  Flexible  Subsidy  Program — 
Capital  Improvement  Loan  Program  (PR 
2541). 

O^/oe;  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
Information  collection  is  necessary  to 
enable  the  Department  to  assist  owners 
in  restoring  or  maintaining  the  financial 
soundness,  improving  management  and 
maintaiidng  the  low  to  moderate  Income 
dxaracter  of  the  troubled  projects. 
Without  this  information  collection 
there  would  be  a  greater  number  of 
defaults  on  insured  loans  and 
consequently  greater  losses  to  HUD's 
insurance  frmd. 

Form  Numbers: 
HUD-9823A.  Requisition  for  Advance  of 

Flexible  Subsidy  Funds 
HUD-0823B,  Request  for  Transfer  of 

Funds  from  Project  Improvement 

Account 
HUD-9824A.  Quarterly  Performance 

Report 

Management  Improvement  and 
Operating  (MIO)  Plan 

HUD-9835,  Project  Improvement 

Program.  Action  Items 
HUD-9835A.  Project  Improvement 

Program.  Management  Objectives 
HUD-0835B,  Project  Improvement 

Program.  Sources  and  Uses  of  Funds. 

Respondents:  State  or  local 
governments,  businesses  or  other  for 
profit  non-profit  institutions,  small 
businesses  or  organizations. 

Frequency  of  Submission:  Monthly, 
quarterly,  annually. 

Reporting  Burden: 


Fonw  No> 

No-Ot 
fMpondsnii 

Fraquancyol 

fMpOfWM 

Hours  per  iMponM 

AnniMi  burden 

ff^U          

40 
40 
40 
40 
57 

3 
40 

3 
40 
60 

12 

*4hr _ _ 

^Hr  

120 

9ft?»W                          ...                                                          m 

40 

M?4A 

1  1^              

160 

oaMt 

' 

4hrt 

2  his 

4tw«  - 

160 

114 
12 

9lt^$A           

4hr8 - -.    

160 

12 

96956 

Ihr _ - 

Ihr 

40 

as 

■676 

I 

•Tom 
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Status:  New  collection  and  revision  of 
a  previously  approved  collection  for 
which  approval  has  expired. 

Co/iCoct-  James ).  Tahash.  HUD,  (202) 
428-3944;  John  Allison,  OMB.  (202)  395- 
6880. 

Date:  February  6, 1969. 
FK  Doc  80-^347  Filed  2-10-89: 8:45  am] 
MLUNO  oooc  42ie-ei-M 


INTERSTATE  COMMERCE 
COMMISSION 

(OecUoii  8a  AppNcaUon  No.  81;  Amdt  9 '  ] 

Now  Yoric  Movors  Tariff  Buraau,  Inc, 
AQroMnant 

AOCNCV:  Interstate  Commerce 
Commission.  -'        > 

action:  Notice  of  decision  and  request 
for  comment 


:  New  Yori(  Movers  Tariff 
Bureau,  Inc.  (NYB),  has  filed,  under 
section  14(e)  of  the  Motor  Carrier  Act  of 
1980  (MCA),  an  application  for  approval 
of  its  ratemaking  agreement  under  49 
U.SXL  10706(b).  Since  some 
modifications  are  required  before  the 
agreement  receives  final  approval,  and 
because  new  and  complex  questions  are 
involved  in  determining  whether  the 
agreement  is  consistent -with  the  MCA. 
the  Commission  solicits  pubUc  comment 
on  its  interpretation  and  appUcation  of 
specific  rate  bureau  provisions.  Copies 
of  NYFs  proposed  amended  agreement 
are  available  for  public  inspection  and 
copying  at  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission,  12th 
St.  and  Constitution  Ave.,  NW.. 
Washington,  DC  20423,  and  from  NYB's 
representative:  Alvin  Altman,  Brodsky, 
Linett  Altman,  Schechter,  &  Reicher,  888 
Seventh  Ave..  Nfeyw  York.  NY  10019. 
dates:  Comments  fit)m  interested 
persons  are  due  by  March  15. 1989. 
Replies  are  duf>  by  March  30. 1989. 

Aoonsss:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
Section  5a  Application  No.  81  should  be 
sent  to:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

TOR  FUttTHCR  INFOmiATION  CONTACT 

James  L  Brown,  (202)  275-7896  or 


■Section  5  was  raoodified  a«  secttan  107QS. 


Richard  Pelder,  (202)  275-7091.  (TDD  for 
hearing  impaired:  (202)  275-1721.) 
SUPPLCMCNTAIIV  tNTOWMATION:  We  have 
provisionally  approved  NYB's 
agreement  as  consistent  with  49  U.S.C 
10706(b)  and  Motor  Carrier  Rate 
Bureaus— Imp.  Pub.  L  96-296.  364  I.C.C. 
464  (1980)  and  364  I.C.C.  921  (1981)  (Rate 
Bureau),  subject  to  certain  modifications 
in  the  following  subject  areas: 
identification  and  description  of  member 
carriers;  right  of  independent  action; 
rate  bureau  protests;  open  meetings; 
proxy  voting;  quorum  standards;  final 
disposition  of  cases;  single-line  rates; 
general  tariff  increases  or  decreases; 
zone  of  rate  freedom;  committee- 
membership;  changes  in  bylaws; 
profitmaking  functions;  shipper 
affiliation;  and  mergers.  We  have  also 
offered  comments  and  imposed 
requirements  concerning  the  agreement 
generally.  NYB  has  been  directed  to  file 
a  revised  agreement  conforming  to  the 
imposed  conditions  within  120  days 
after  service  of  the  decision,  and  to  - 
comply  with  the  required  revisions- 
pending  final  approval. 

In  li^t  of  the  complexity  of 
interpretation  involved  in  determining 
whether  the  agreement  is  consistent 
with  the  MCA  and  Rate  Bureau,  we 
request  applicant  and  other  interested 
parties  to  comment  on  our  interpretation 
of  the  controlUng  statutory  and 
administrative  criteria  generally,  and 
their  application  to  NYB's  agreement 

A  copy  of  any  comments  filed  with 
the  Commission  must  also  be  served  on 
NYB,  which  shall  have  15  days  after  the 
expiration  of  the  comment  period  to 
reply.  These  comments  will  be 
considered  in  conjunction  with  our 
review  of  the  modifications  that  NYB 
must  Submit  to  the  Commission  as  a 
condition  precedent  to  final  approval  of 
its  agreement 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
enviroiunent  or  the  conservation  of 
energy  resources. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  frt)m:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.1 


Airthority:  40  U.S.C  10321  and  10706  and  S 
U.S.C  653. 

Decided:  February  3. 1966. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmona.  Commissionera 
Andre,  Lamlxtley,  and  Phillips. 
Norata  R.  McGee. 
Secretary. 

[FR  Doc.  89-3288  Filed  2-10-8B;  6:45  am| 
MUMQ  CODE  703».«t-ll 


Hiiwii  lo  EfiB'B' '''  vOfnpvnsaiBa 
Intorcorporate  HauNnQ  Oparationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(bKl)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  haiding 
operations  as  authorized  in  48  U.S.C. 
10524(b). 

1.  Parent  corporations  and  address  of 
principal  office:  The  Penn  Traffic 
Company,  319  Washington  Street 
Johnstown.  Pennsylvania  15901. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state  of  incorporation: 


Subaidary 


Stale  of 


NawYorli 

m.  Dairy  Dei,  Inc 

tv.  R.M.  Mwtwit  oi  Iniiana.  Inc 

V.  RivorBde  Ma»«iett  OMaion  ol 
PanoTraMc 

VI.  Johnalown  SanHary  (Mnr  OM- 
aion oi  Pann  Traffic. 

VM  P  A  C  Food  Itofcels.  mc- 

Oa 
Oa 
Oa 

Do. 

NewYofk. 

NorataJLMcGea. 

Secretary. 

(FR  Doc  69-3289  Filed  2-10-80: 845  am] 

BtUMO  CODE  703S-01-M 


[Deckel  Na  AB-290  (SuMle.  4«X)1 

Norf dk  and  Weatam  Raiway  Co^ 
AtMHKJonmant  Examption;  Batwaan 
LawrancevMa  and  South  HM,VA 

AGENCY:  Interstate  Conunerce 

Commission. 

ACTION:  Notice  of  exemption. 


;  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by 
Norfolk  and  Western  Railway  Company 


/  VoL  M.  Na  28  /  Monday.  Ftkitwry  13.  MWi  /  NoticM 


qI  a^  nilM  ol  rail  Una  I 
Lawrracevills  and  Soatli  HilL  VA. 
•ubiect  to  atandatd  laber  pmtecU»a 
condtttons. 

DATn:  Provkiad  no  fbcmal  axpreaaion  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  IS, 
1980.  Formal  expressioas  of  intent  to  file 
an  offer  '  of  financial  aaaiatanea  uadar 
40  CFR  llSZJ27lc]{Z]  must  be  filed  by 
February  23, 1960,  petitions  to  stay  must 
be  filMl  by  PabnMry  2a  1980.  aad 
petitkMa  for  raoooaidantioa  Boat  ba 
filed  by  March  la  1960.  Requests  for  a 
public  use  condition  must  be  filed  by 
February  23, 1960. 

AMMnan:  Send  pleadings,  referring  to 
Docket  No.  AB-29B  (Sub-No.  48X).  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washii^ton.  DC  20423 
and 

(2)  Petitioner's  representative:  Roger  A. 
Ftetersen.  NorfiJk  Southern 
Corporatioa.  One  Commercial  Place. 
NoifoDc  VA  23S10-2I91. 


loaeph  R  Dettmar.  (20C)  27»-n46.  (TDD 
for  hearing  impaired:  (208)  W-172L) 


nurri 

AdditioBal  infoimatioa  b  OQBlaiMd  !■ 
Ilia  nwrtasliiii'i  ilsi  lainn  Tn  pigrhasn 
a  copy  (rf  the  fidl  dedaion.  write  to.  caU. 
or  pidc  tip  in  peraoa  from:  Dynamic 
Concepts.  Inc..  Room  2220.  Intaratata 
Commasoa  ComBdaatoo  RnoiB^ 
Waahington.  DC  20423.  Triephooar  (202) 
2a»-4387/438A  (Asaistanee  for  tfaa 
hearing  impaired  is  available  through 
TDD  services  (202)  275-172L) 

Dedded:  Pebraaiy  S.  19891 

By  Iha  Cnmniisifcw,  Chafciaan  Cwdlsoa 
Vice  Owirauui  Simmonfc  rnaiBilMinawti 
Andrs.  Lamboiey.  and  PUlliiw. 

SscrvtoiT- 

(FR  Doa  8»-S287  PUad  »-l»-8Q;  MS  am] 


DEPARTMENT  OP  JUSnCe 

■iiuiiiMiion  woaacuons  unoar  nwwiv 

Pabniary  7, 198B. 

Tlw  Office  of  kAmagemant  and  Bodget 
(OMB)  has  been  sent  the  following 
proposals  for  the  coBection  of 
information  for  review  under  the 
previsions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35)  and  the 
Paperwork  Reduction  Reauthorization 


Act  sinoa  te  Uat  HM  was  pobUshed. 
Entries  are  ponpad  into  sabmiaaioa 
categories.  Each  entry  contatna  the 
following  information:  (1)  The  title  of  tha 
form  or  ooUactiMK  (2)  the  agency  form 
number,  if  any.  and  the  applicable 
componnt  of  the  Department 
sponsoring  the  collection;  (3)  how  often 
the  form  must  ba  filled  out  or  the 
information  ia  collected;  (4)  who  will  ba 
aakad  or  required  to  respond,  as  well  aa 
a  bri^  abatract;  (5)  an  astimata  of  the 
total  number  of  reapondenta  and  tha 
amount  of  time  eatimatwd  for  an  average 
respondent  to  respond:  (6)  an  eatimata 
of  tha  total  poblic  burden  (in  boors) 
assodatad  with  the  collection:  and  (7) 
an  indication  as  to  whether  sectioa 
3504(h)  of  Pub.  L  96-511  appUaa. 
Commants  and/or  auggastions  regardfaig 
the  item(s)  cootainad  in  tUa  aotioe. 
eapadally  thoae  regarding  tha  eatimatad 
raaponaa  time.  sho«ikl  be  directed  to  the 
OMB  reviewer.  Mr.  Edward  H.  daika. 
on  (282)  306-7340  and  to  the  Dapattmaat 
of  Justfoa'a  aaaiaace  Offloer.  Mr.  Lany 
B.  Mieeaa.  on  (202)  633-4312.  If  yoa 
anticipate  commenting  on  a  focm/ 
collection,  bat  find  that  tlaa  to  prepare 
such  oDnmanAa  wlU  prevent  yo«  from 
prompt  anbmissinn.  yon  ahoidd  so  notify 
the  OMB  review  awl  tfaa  DO(  Qi 
OfBearolyoqrfaitentasaoooaa 
poaaiblai  Writtan  ooaBinaBi 
tl»  burden  eatimata  or  any  other  asfwct 
of  tfaa  GoUactloa  may  ba  strinrittad  to 
OfBae  of  kiiarmatioa  and  Regolatory 
Mhdn,  Office  of  MaBagament  and 
BwigBt  WasUi«ton.  DC  2e6in.  and  to 
Mr.  Larry  B.  Miaaae;  DOf  deannea 
Offiear.  8PB/IM9/8001  CAB; 
Department  of  ^utlce.  Washington.  DC 
2053a 


'SMBxtmpt  of  Hail  Abandonment    Offenof 
frmn.  iUawC  4  LCXXSd  IM  (19B7).  and  final  raiM 
pubUalMdlaiiM  P«4«al  la^Mr  m  DMmbar  22. 
1SS7  (81  Plt4SM0-l8Me). 


Foi  ViMch  Apfsoval  Haa 


(1)  VICTIMS  OF  CRD^  ACT.  CRIME 
VICnM  ASSISTANCE  GRANT 
PROGRAM.  PROGRAM 
PERFORMANCE  REPORT  (REVISED). 

(2)  Office  for  Victims  of  Crime.  Office 
of  Justice  Programs. 

(3)  One-time.  90  days  after  completion 
of  grant 

(4)  State  or  local  govemmeirts.  The 
informetian  requested  is  necessary  to 
generate  and  sotmit  a  statutorily 
required  report  to  die  President  and  die 
Congress  on  the  effectiveness  of  the 
Victims  of  Crime  Act  as  amended,  and 
to  ensure  grantees'  compliance  with 
statutory  criteria.  The  affected  public 
includes  up  to  56  States  and  territories 
administering  the  crime  victim 
assistance  provisions  of  the  Victims  of 
Crime  Act  as  amended. 


(6)  W  respondents  at  2A  hours  per 
response,  with  1  recordkeeping  burden 
hour  per  respondent 

W  1.400  estiniated  annual  burden 
hoars. 

(7)  Not  applicable  under  3S04(h). 

Extension  of  the  ExphfaHop  Date  of  a 
Currently  Approved  CoOacttoQ  Witfaout 
Any  Change  in  the  Subatawaerlntfae 
Method  of  Collection 

(1)  DATA  RELATING  TO 
BENEnOARY  OP  A  PRIVATE  BOX. 

(2)  G-79A.  Immigration  and 
Naturalizatioin  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households. 
Information  is  needed  to  make  report 
concerning  private  billa  to  the  Qmgress 
when  requested. 

(5)  100  respondents  at  1  hours  per 
reapooae. 

(6)  100  estimated  annual  public 
burden  hours. 

(7)  Not  appHeaMe  under  3Se4(h). 
(1)  REPORT  (^  ALIEN  PERSON 

INSTnVnONALQZD. 

(Q  G-34a  Immigration  and 
Naturalization  Service. 

(3)  On  occaaion. 

(4)  Individuals  or  households.  This 
information  is  needed  to  determine 
deportabUity  of  aliens  under  section  241 
of  the  Inunigration  and  Nationality  Act 

(!4 10.S00  taapoBdanta  at  .25  hours 
eadw 

{0)  2.azs  estimated  annual  public 
biwdenboius. 

(7)  Not  applicable  under  3S04(h).: 

(1)  ALIEN  CREWMAN'S  LAMHNG 
PBRMTF. 

(2)  I-esA.  Immigration  and       >■    >'- 
Natwallsaton  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Vessel 
and  air  alien  crewmen  execute  this  form 
for  perarisaion  to  mter  the  United  States 
as  provided  lor  in  Sectiona  2S1  and  252 
of  the  Immigration  and  Nationahty  Act 

(5)  300000  reqwndente  at  .083  hours 
each. 

(0)  24.900  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(b). 

(1)  REPORT  OF  STATUS  TREATY 
TRADER  CW  INVESTOR  1-120. 

(2)  1-128,  Immigration  and 
Naturalization  Service. 

(3)  Annually. 

(4)  Individuals  or  households.  This 
information  is  used  to  determine 
whether  an  alien  admitted  into  the 
United  States  as  a  treaty  trader  or 
investor  under  Section  101(a)(15)(e)  of 
the  Immigration  and  Nationality  Act  is 
mainteining  status. 


I 
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(5)  454X)0  respondents  at  .6  hours 
each. 

(6)  22,500  estimated  annual  burden 
hours 

(7)  Not  applicable  under  3S04(h). 

(1)  DEA/USMS/USSS  DRUGS  OF 
ABUSE  CHAIN  OF  CUSTODY  FORM. 

(2)  No  form  nimiber,  Drug 
Enforcement  Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households. 
Information  is  needed  to  document  and 
control  the  chain  of  custody  for  drug 
testing  an  individual  selected  for  a  job 
vacancy  prior  to  actual  employment 
under  KO.  12564.  in  order  to  makitein  a 
drug-free  woricplace. 

(5)  1.200  respondente  at  .063  hours 
each. 

(6)  100  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  RECORD  AND  REPORTS  OF 
REGISTRANTS:  CHANGES  IN 
RECORD  REQUIREMENTS  FOR 
INDIVIDUAL  PRACTITIONERS. 

(2)  No  form  number,  no  form.  Drug 
Enforcement  Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
busbiesses  or  other  for-profit  non-profit 
institutions,  small  businesses  or 
organizations.  Information  is  neded  to 
maintain  a  dosed  system  of  records  by 
requiring  the  practitioner  to  keep 
records  of  (1)  complimentary  samplea  of 
controlled  substances  dispensed  to 
patients,  and  (2)  narcotic  and  non- 
narcotic controlled  substances  which 
are  both  administered  and  dispensed  to 
patiente. 

(5)  500  respondents  at  .5  hours  each. 
100.000  recordkeepers  at  .5  hours  eadt 

(6)  50.250  estimated  annual  burden 
hours. 

(7)  Not  appbcable  under  3504(h). 

RehMtatemant  erf  a  Previously  Approved 
CoUectkm  For  Which  ^iproval  Has 
Expired 

(1)  ADJUSTMENT  OF  STATUS 
DATA. 

(2)  1-643,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
information  is  required  by  8  USC 
1522(a)(8)  on  situation  of  refugees  at 
time  of  adjustment  to  lawful  permanent 
residents  of  the  United  States.  The  date 
is  used  by  the  Office  of  Refugee 
ResetUement  at  the  Department  of 
Health  and  Human  Services  for  a  report 
to  the  Congress  as  required  by  8  USC 
1523. 

(5)  150,000  respondents  at  .166  hours 
each. 

(6)  24,900  estimated  annual  burden 
hours. 


(7)  Not  apiriicable  under  3504(h). 

New  CeOectkHW 

(1)  THE  REUNIFICA-nON  OF 
MISSING  CHILDREN. 

(2)  No  form  number,  Office  of  Juvenile 
Justice  and  delinquency  Prevention. 
Office  of  Justice  Program. 

(3)  One  time. 

(4)  State  m  local  governments, 
individuals  or  households.  This 
information  is  needed  to  develop,  test 
and  disseminate  information  on  model 
programs  for  reunifying  missing  children 
with  dieir  families. 

(5)  200  respondente  at  453  hours  each. 

(6)  92  {estimated  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  CRIME  VICTIM  ASSISTANCE 
GRANT  PROGRAM.  SUBGRANT 
AWARD  REPORT  (Revised). 

(2)  OJP-73go.  Office  for  Victims  of 
Crime.  Office  of  Justice  Programs. 

(3)  Omer — 30  days  after  grant  is 
mads. 

(4)  Stete  or  local  governments.  The 
information  requested  is  necessary  to 
generate  and  submit  a  stetutorify 
required  report  to  the  President  and  the 
Congress  on  the  effectiveness  of  the 
Victims  of  Crime  Act  and  the  program 
guidelines.  The  affected  public  includes 
up  to  56  stetes  and  territories 
administering  the  crime  victim 
assistance  provisions  of  the  Victims  of 
Crime  Act  victim  assistance  grant 
program. 

(5)  1.612  respondente  at  .6  hours  eadi, 
56  recordkeepers  at  13.5  hours  each. 

(6)  1.512  estimated  anntial  burden 
hours. 

(7)  Not  applicable  under  3504(h). 
Lsny  E.  hBmua, 

Department  Clearance  Officer,  Department  of 

Justice. 

(PR  Doc.  90-3290  FOed  2-10-89;  8:45  am] 

aajJNO  OOOC  4410-tS-M 


LoogniQ  Of  voneem  Decree  rureuani 
to  the  Clean  Water  Act;  Boyd 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  3, 1989  a 
proposed  Consent  Decree  in  United 
States  V.  Boyd  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Maryland.  The  proposed 
decree  arises  out  of  a  case  alleging 
Uability  for  costs  incurred  by  the 
Environmental  Protection  Agency  in 
conducting  an  emergency  removal 
action,  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  42  U.S.C.  S  9601  et 
seq.,  in  response  to  releases  of 
hazardous  substances  at  the  Security 
Boulevard  site  located  in  Baltimore 


Coimfy,  Maryland.  The  proposed  decree 
resolves  the  alleged  liability  of  three 
defendante  in  this  proceeding  who  were 
ttie  owners  of  a  portion  of  the 
contaminated  site,  Francis  and  Doris 
Doran  and  Gilran  Lighting  Products,  Inc. 
by  providing  for  their  payment  to  the 
United  States  of  $15,000  in  tiiree 
installmente. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
commenU  relating  to  the  proposed 
Consent  Decree.  Ctnnmente  should  be 
addressed  to  the  Assistant  Attorney 
General  Land  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Boyd.  90-11-3-264. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
Stetes  Attorney,  District  of  Maryland. 
101  IxHnbard  Street  Baltimore. 
Maryland  21201,  at  the  office  of  Region 
in  of  the  Envinmmental  Protection 
Agency,  641  Chestnut  Building. 
Philadelphia  19107,  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Rm.  1515,  Ninth 
Street  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  2063a  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
die  Department  of  Justice.  In  requesting 
a  C(q)y,  please  enclose  a  dieck  in  the 
amount  of  $1.00  for  reproduction  costs, 
payable  to  the  Treasurer  of  the  United 
Stetes." 
DaaaM  A.  Can. 

Acting  Assistant  Attorney  General,  Land  and 
NatujvJ  Resources  Division. 
[FR  Doc.  89-3232  Filed  2-10-80;  8>t5  am] 

I  COOK  44ia-tV« 


Lodging  of  Conaent  Decree  Pursuant 
to  the  Claan  Ak- Act;  Tuacan  Daky 
Fainia,  Inc.,  et  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Tuscan  Dairy  Farms,  Inc.,  et 
aL  was  lodged  in  the  United  States 
District  Court  for  the  Eastern  District  of 
New  York  on  January  31, 1989. 

The  decree  concerns  alleged 
violations  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
("NESHAF)  for  asbestos,  codified  at  40 
CFR  Part  61.  and  the  Clean  Air  Act  42 
U.S.C.  7401.  et  seq.,  in  connection  with  a 
building  renovation  in  Lindenhurst  Long 
Island,  New  York.  The  decree,  among 
other  things,  requires  the  defendante  to 
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comply  firtth  the  CImb  Air  Act  awi  Hm 
asbeatea  WBHAPwfldaHBM  Tin 
dacra*  also  raqaiiM  paymant  of  V  -  i- •■ : 
$15,120  civil  panalty  for  past  vioiatiooa. 

The  DapaiWaat  of  fu^ioe  will  raoehre 
f or  a  parted  of  dytty  (30)  dayt  fron  tbe 
date  of  this  pabUcatioa  ooaHMBta 
relating  to  the  daoaa.  Coiaawaita  should 
be  addressed  to  the  Assistant  Attomey 
General  for  the  Land  and  Natural 
Resources  Diviiian.  Department  of 
Justice.  Waahii^on.  DC  2053a  aod 
should  refer  to  the  United  States  v. 
Tuscan  Dairy  Fanns,  Ina.  et  aL  D.).  No. 
gO-5-2-l-12S3. 

The  decree  may  be  examined  at  the 
Office  of  the  United  States  Attemey. 
Eaalam  Diatrid  of  Nasr  Yoriu  229 
Cadman  Plasa  Bast  BkooklyB.  New 
York.  lian.  die  RagiOB  0  Office  of  the 
Environmental  Protection  Asent^.  26 
Federal  Plaxa.  New  York.  New  York 
10278.  and  the  Environmental 
Enforceownt  Sectioa.  Land  and  Natural 
Resources  Diviaioa  of  tfaoDepartBMOt  of 
Justice,  Room  1S15.  Nindi  Street  and 
Pennsylvania  Avenue.  NW, 
Washii^Mi.  DC  2063a  A  copy  of  the 
decree  amy  be  obtained  in  person  or  by 
mail  bom  the  Eaviroomental 
Enf orcenent  Section.  Land  md  Natural 
Resources  Oiviaioo  of  the  Department  of 
lostice. 
DoiiaMA.Gaa; 

Acting  AmmtatttAitoimey  GeMtaJi  Londoad 
Natural  Rmourcm  Dhmian. 
(PR  Doc  a»-4Z3S  FUsd  2-10-W:  M5  ami 
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Prlwcy  MCi  of  iv74{  Now  Syssans 
of  Reeonle 

Pursuant  to  the  Privacy  Act  of  1974  (S 
U.S.C  552a).  notice  is  given  that  the 
Department  of  Justice.  Justice 
Management  Division  (]MD]  proposes  to 
establish  a  new  system  of  records 
entitled  "Debt  Collection  Management 
System.  JUSnCE/IMD-OOO."  This 
system  is  establislwd  to  enable  ^fl>  to 
provide  automated  htigatien  support  to 
and  administrative  management  of  a 
program  which  will  allow  the  U.S. 
Attorneys  (USAs)  and  contract  |»ivate 
counsel  to  pursue  the  coUectioo  of 
indebtedness  owed  the  United  States.  A 
separate  system  of  records  entitled 
"Debt  Collection  Enforcement  System. 
JUSTICBAISA-«15."  is  being 
estabhsbed  to  cover  the  recMds 
maintained  by  the  USAs  and  contract 
private  rawmsel  Notice  of  the 
establishment  of  die  Debt  Collection 
Enforcement  System  is  also  published  in 
today's  T 


Tide  t  U&C  fiSaa(a)(4)  and  (11) 
provide  dial  dm-pabUc  be  pMMddad  a  30- 
day  period  inindMi  toceaMsanleoIha^ 
routine  uses  of  a  new  ayatHBi  the  Office 
of  Management  and  Bwigat(OM^ 
which  has  ovsfii^t  respeasibilities 
under  the  Act  requirsa  that  it  be  given  a 
60-day  period  in  a^ick  to  review  the 
system. 

Therefore,  pleese  sabaut  any 
comments  hf  March  15. 198a  The 
public.  OMBk  and  Coograss  are  invited 
to  send  written  rn— nnnts  to  Robert  N. 
Ford.  Deputy  Assistant  Attorney 
General  Debt  Collection  Management 
Justice  Managsment  Division. 
Department  of  Justice.  Room  1121. 
Washington.  DC  2063a 

In  aooordanca  with  Mva«y  Act 
requirements,  tha  DeportnaoLof  loattea 
has  provided  a  report  en  tha  propoaed 
system  to  OIA  and  the  < 

Date:  Rebraary  3.  laaa 

Hany  H.  nkklagw, 

Asaiataat  Attorney  Geaenifgr 
Adminiatratkm. 


Msncv. 


Debt  Collection  Management  System. 


Department  of  Jastioe.  Justioe 
Management  Division  (piiiD).  Central 
Intake  Facility  (OF).  1110  Bonifant 
Street  Suite  Z20.  Sdver  Sprti^ 
Maryland. 


Persons  hidebted  to  die  United  States 
who  have  allowed  their  debts  to  become 
delinquent  and  whose  debts  have  been 
sent  by  client  Federal  agencies  to  the 
Departmoit  of  Justice  fn^  settlement  or 
enforced  collection  through  litigation. 


CATnonms  or  aaconoa  m  -ma  avsmfB 

This  system  of  records  contains 
records  relating  to  the  negotiation, 
comprootise.  settlement  and  litigation  of 
indebtedness  owed  the  United  ^tea. 
Records  will  coasist  of  an  automated 
support  data  base  and  temporary 
custody  of  case  files.  Case  files  are 
assigned  promptly  to  a  U.S.  Attomey 
(USA)  or  contract  private  counsel  to 
undertake  enforced  debt  collection 
action.  This  system  describee  case  files 
during  the  period  adiicfa  they  are  in  the 
possession  of  tha  JMD.  OF.  Upon 
assignment  of  a  case  file  to  the  USA  or 
contract  private  counsel,  the  case  is 
covered  by  die  Debt  CoUectioB 
Enforcement  System.  JU^TICE/USA-OlS. 
The  cUaot  agsney  caaa  file  indades 
»MthaClaima 


ColIectio»Utigatiea  Bap  nit  Certificate 
of  indebtadnesac  any  partial  payment 
records,  statae  lapoila.  oooaapondenoe; 
and  any  other  documentadon  devekipad- 
during  the  nagotiatian  of  the 
indebtedaeas. 

The  automated  date  base  contains 
data  extracted  from  the  case  file  and 
any  data  generated  or  developed  to 
support  the  administrative  operations  of 
the  debt  collection  progrmn.  Infonnation 
may  incfaide  personal  data.  e.g..  name, 
social  security  number,  date  of  Urth. 
and  locator  infonnation:  daim 
informatian.  e.g.,  type  of  claim  such  as 
benefit  overpasrment  ban  default 
bankruptcy.  etCM*  payment  demand 
infutwaliuii.  compromise  offered.  etc4 
account  information,  eg.,  debtor 
payments  indudiag  principal,  penalties.  . 
interests,  and  balances,  etc4  information 
regarding  debtor's  employBient  ability 
to  pay,  property  Bens,  etc.:  value  of 
daim.  name  of  searoeogeacyadiidi 
provided  the  loan  or  benefit:  inimiuation 
on  the  status  and  cfisposition  of  cases  at 
various  faitervals  of  time;  and  any  other 
infonnation  related  to  the  negotiation, 
compromise,  setdement  or  litigation  of 
indebtediwss  owed  the  United  States,  or 
to  the  ethninietiative  mmiagement  of  the 
debt  coUectioR  progrant 

lOaTNB 

The  Federal  Debt  Recovery  Ad  of 
198a  31  U.&C  3n8(H 


The  Federal  Debt  Reooveiy  Act 
authorizes  the  Attomey  General  to 
contract  with  private  counsel  to  assist 
the  USAs  in  the  collection  of  consumer 
and  commercial  debts  owed  the  United 
States  on  a  pilot  project  basis. 
Accordingly,  the  D^tartmoit  is 
paiUdpating  in  a  pilot  program  in  ten 
pididal  districts  and  has  established 
this  system  of  records  to  provide 
automated  litigation  support  to  and 
administrative  management  of  a  debt 
collection  program  which  allows  the 
assignment  of  client  Federal  agency 
case  files  to  USAs  and  contrad  private 
counsel  to  pursue  the  collection  of 
indebtedness  owed  the  United  States.  A 
separate  system  of  records  entitled 
"Debt  Collection  Enforcement  System. 
JUSnCE/USA-mS"  has  been 
established  to  cover  records  maintained 
by  the  USAs  and  contrad  private 
counsd  in  support  of  debt  collection 
activities. 


toraucHuaaa: 
In  the  course  of  its  collection  and 
enforcement  activities,  the  Department 
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will  release  client  Federal  agency  case 
files  to  the  CIF  to  conduct  the 
administrative  operations  (rf  the  debt 
collection  program.  Through  the 
administrative  operations  of  the  CIF,  the 
Department  will  release  the  case  files 
and  any  related  records  or  infwmation 
created  by  die  CIF  to  die  contrad 
private  counsd  to  n^otiate,  settle,  and 
litigate  indebtedness  owed  the  United 
States. 

The  Department  may  also  disclose 
records  or  information  from  this  system 
as  follows: 

(a)  To  client  agencies  who  have 
referred  debt  collection  cases  to  the 
Department  for  setdement  or  litigation 
end  enforced  collection  to  notify  such 
agencies  of  the  status  of  the  case  or  of 
any  decision  or  detennination  that  has 
been  made,  or  to  make  such  other 
inquiries  and  reports  as  are  necessary 
during  the  mocessing  of  the  case. 

(b)  To  a  Federal  agency  in  response  to 
its  re<piest  and  in  connection  with  hiring 
or  retention  of  «» empk^ee.  the 
issuance  of  the  required  security 
dearance.  die  reporting  of  an 
investigation  oS  an  emf^oyee.  the  letting 
of  a  contract  or  the  issuance  of  a 
license,  grant  or  otfier  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
infonnation  relates  to  the  requesting 
agency's  dedsion  on  the  matter. 

(c)  In  a  proceedmg  before  a  court  or 
adjudicative  body  befora  wiudi  dw 
Department  or  contract  private  counsd 
who  are  authorized  to  aj^ar  when  any 
of  the  following  is  a  party  to  litigatioD  w 
has  an  interest  in  litigation  and  sach 
records  are  determined  by  the 
Department  or  contrad  private  counsd 
to  be  arguably  relevant  to  the  litigation: 

(1)  Hie  Department  or  any  subdivisitMi 
thereof,  or  contrad  private  counsel,  or 

(2)  any  employee  of  the  Department  or 
contrad  private  counsel  in  his  or  her 
offidal  capadty  or  (3]  any  employee  of 
the  Department  or  contract  private 
counsel  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (4) 
the  United  States,  where  the  Department 
or  contract  private  counsel  determines 
that  the  htigation  is  likely  to  affect  the 
Department  or  any  of  its  subdivisions. 

(d)  To  volunteer  student  workers  and 
students  working  under  a  college  work- 
study  program  as  is  necessary  to  enable 
them  to  perform  their  function; 

(e)  To  employees  or  to  contrad 
personnd  to  access  the  records  for 
Privacy  Ad  training  purposes. 

(f)  To  (1)  a  Federal  agency  which 
employs  the  individud  to  enable  the 
employing  agency  to  offset  the 
individual's  salan^:  (2)  a  Federal,  State, 
local  or  fordgn  agency,  an  organization, 
induding  a  consumer  reporting  agency. 


or  individual  to  elidf  information  to 
assist  the  Department  in  the  sdtiement 
or  effective  litigation  and  enforced 
coUection  of  the  overdue  debt  and  (3) 
the  Internal  Revenue  Service  (IRS)  to 
enable  that  agency  to  offset  the 
individual's  tax  refund.  Records 
provided  to  the  IRS  may  be  used  in  a 
computer  matching  program  to  identify 
individuals  who  are  entitled  to  refunds 
against  which  such  offsd  for  overdue 
debts  would  be  appropriate. 

(g)  To  the  aewsmedia  and  the  puMic 
pursuant  to  28  CFR  50.2  unless  it  is 
detennined  that  rdease  c^  the  specific 
information  in  the  context  of  a  particular 
case  would  constitute  an  imwarranted 
invadon  of  persond  privacy. 

(h)  To  a  Member  of  Congress  or  staff 
ading  upon  the  Member's  behdf  when 
the  Member  or  staff  requests  the 
information  on  bdialf  of  and  at  die 
request  of  the  individual  who  is  the 
subjed  of  the  record. 

(i)  To  the  Nationd  Archives  and 
Records  Adarinistrstion  and  to  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C  2904  and  290a 


Case  Ses  are  stoced  in  locked  rooms; 
automated  data  is  stored  on  mapietic 
tape. 


Data  is  retrieved  by  name  of  debtor. 


Access  to  records  is  restricted  to 
those  personnel  who  must  have  access 
to  perform  their  duties  and  is  limited  to 
those  cases  assigned.  Case  files  are 
maintained  separately  in  locked  rooms 
during  non-duty  hours.  Access  to 
automated  data  requires  the  use  of  the 
proper  password  and  user  identification 
code. 


Paper  records  in  diis  system  will  be 
returned  to  dient  Federal  agendes  for 
dispodtion;  automated  information  will 
be  erased  ten  years  after  the  related 
case  files  reported  in  the  Debt 
Collection  Enforcement  System, 
JUSTICE/USA-OIS  have  been  dosed. 
(Pending  approval  of  the  National 
Archives  and  Records  Administration.) 


Deputy  Asdstant  Attorney  General 
Debt  Cdledion  Management  Justice 
Management  Dhrisien,  Department  of 
Justice,  Washington,  D.C  20530. 


woiincsfiow  I 

Address  inquiries  to  Deputy  Assistant 
Attomey  General,  Debt  Collection 
Management  Justice  Management 
Division,  Department  of  Justice. 
Washington,  DC.  20530. 


Address  requests  for  access  to  Deputy 
Assistant  Attomey  General.  Debt 
Collection  Management  Justice 
Management  Division,  Department  of 
Justice,  Washington,  D.C.  20530.  Clearly 
mark  the  envdope  "Privacy  Access 
Requed."  Include  in  the  request  the 
debtor's  name,  date  of  birth,  address, 
and  any  other  identifying  information 
winch  may  be  of  assistance  in  locating 
the  record.  e.g.,  name  of  the  case  or 
Federal  agency  to  whom  the  debtor  is 
indebted.  In  addition,  indude  notarized 
signature  of  the  debtor  as  well  as  the 
name  and  address  of  the  individual  to 
receive  the  information  if  other  dian  the 
debtor. 


Address  requests  to  Depufy  Assistant 
Attomey  General  Debt  Collection 
Management  Justioe  Management 
Division,  Department  of  Justice, 
Washington,  D.C  2063a  State  dearfy 
and  concisely  the  infonnation  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information. 


llie  individuals  covered  by  the 
system;  dient  agencies  of  the 
Department  to  whom  the  individual  is 
indebted:  an  attorney  or  other 
representative  for  the  debtor  and/or 
payor  any  Federal,  State,  local  foreign, 
private  organization  or  individual  who 
may  have  information  relating  to  the 
debt  the  debtor's  abilify  to  pay  or  any 
other  information  relevant  and 
necessary  to  assist  in  the  setdement  or 
effective  litigation  and  enforced 
collection  of  the  debt. 


WKWISIOWa  OF  THC  ACT 

None. 
(FR  Doc.  »-a231  Filed  2-10-«ft  8;45iiin| 


(AAQ/A  Order  No.  2»-«] 

Privacy  Act  of  1974;  Now  Syatani 
of  Records 

Pursuant  to  die  Privacy  Act  of  1974  (5 
U.S.C  552a),  notice  is  given  that  the 
Department  of  Justice,  Executive  Office 
for  United  States  Attorneys,  proposes  to 
establish  a  new  system  of  records 
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entitied  "Debt  Collection  Enforcement 
System.  JUSTICE/USA-OlS."  This 
system  is  established  to  enable  the 
United  States  Attorneys  and  contract 
private  counsel  to  undertake  legal 
enforcement  proceedings  to  collect 
indebtedness  owed  the  United  States.  A 
separate  system  of  records  entided 
"Debt  Collection  Management  System. 
IUSTICE/)MD-006. '  is  being  established 
to  provide  litigation  support  to  and 
administrative  management  of  the  debt 
collection  program.  Notice  of  the 
establishment  of  the  Debt  Collection 
Management  System  is  also  published  in 
today's  Fedanl  Ragictar. 

Tide  5  UJS.C  552a(e)(4)  and  (11) 
provide  that  the  public  be  provided  a  30- 
day  period  in  which  to  comment  on  the 
routine  uses  of  a  new  system:  the  OfRoe 
of  Management  and  Budget  (OMB). 
which  has  oversight  responsibilities 
under  the  Act  requires  that  it  be  given  a 
eo-day  period  in  which  to  review  the 
system. 

Therefore,  please  submit  any 
comments  by  March  15, 1969.  The 
public  OMB.  and  Congress  are  invited 
to  send  written  comments  to  Robert  N. 
Ford.  Deputy  Assistant  Attorney 
General  Debt  Collection  Management. 
Justice  Management  Division. 
Department  of  Justice.  Room  1121. 
Washington.  DC  2053a 

In  accordance  with  Privacy  Act 
requirements,  the  Dep^ftment  of  Justice 
has  provided  a  report  on  the  proposed 
system  to  OMB  and  the  Congress; 

Date:  Febniaiy  3. 1988. 
Hany  U  FScUiVar. 
Auistant  Attorney  General  for 
Administration. 

Jusncc/usA-ois 


Debt  Collection  Enforcement  System. 
JUSnCE/USA-015. 


Department  of  Justice,  United  States 
Attorneys.  Offices  listed  below: 
—Central  District  of  California.  312  N. 

Spring  Street  Los  Angeles.  CaUfomia 

90012. 
—Eastern  District  of  New  York.  U.S. 

Courthouse.  225  Cadman  Plaza  East 

Brooklyn.  New  York  11201. 
—Southern  District  of  Florida.  155  South 

Miami  Avenue,  Miami,  Florida  33130 
—Eastern  District  of  Michigan.  817 

Federal  Building.  231  Lafayette. 

Detroit  Michigan  4822& 
—Southern  District  of  Texas.  P.O.  Box 

01129,  Houston.  Texas  77206. 
—District  of  Columbia.  Judiciary  Center 

Building,  555  4th  Street  N.W.. 

Washington.  DC  20001. 


—Middle  District  of  Florida.  Robert 

Timberiake  Building.  Room  4ia  500 

Zack  Street  Tampa.  Florida  33602. 
—Middle  District  of  Georgia.  P.O.  Box 

U,  Macon.  Georgia  31202. 
— Western  District  of  Louisiana.  Room 

3B12.  Federal  Buildiitg,  Shreveport 

Louisiana  71101. 
— District  of  New  Jersey,  Federal 

Building.  970  Broad  Street  Room  502. 

Newark.  New  Jersey  07102. 


Aim*tNMTV  POn  MAINTINANCI  or  THl 


c*- 


or  amwouMS  covtNB)  av  TM 


Persons  indebted  to  the  United  States 
who  have  allowed  their  debts  to  become 
delinquent  and  whose  delinquent  debts 
have  been  assigned  by  the  Department's 
Justice  Management  Division  (JMD)  to  a 
U.S.  Attorney  (USA)  or  contract  private 
counsel  for  setUement  or  enforced 
collection  through  litigation. 


lUs  system  of  records  contains 
records  relating  to  the  negotiation, 
compromise,  settlement  and  litigation  of 
indebtedness  owed  the  United  States. 
Records  consist  of  a  case  file  and 
automated  support  data. 

The  case  file  includes  such  documents 
as  the  Claims  Collection  Litigation 
Report  Certificate  of  Indebtedness: 
Satisfaction  of  Judgment  or  Certificate  of 
Discharge;  Court  and  related  legal 
documents  such  as  consent  judgments, 
orders,  brie^  pleadings  and  setdement 
agreements:  status  reports,  and 
correspondence,  and  any  other 
documentation  developed  during  the 
negotiation,  compromise,  settlement 
and/or  litigation  of  the  indebtedness. 

The  automated  data  base  contains 
data  extracted  fixim  the  case  file  and 
any  data  generated  or  developed  to 
support  the  administrative  operations  of 
the  debt  collection  program.  Information 
may  include  personal  data.  e.g..  name, 
social  seouity  number,  date  of  birth, 
cmd  locator  information:  claim 
information.  e.g..  type  of  claim  such  as 
benefit  overpayment  loan  default 
bankruptcy,  etc:  payment  demand 
information,  compromise  offered,  etc: 
account  information.  e.g..  debtor 
payments  including  principal,  penalties, 
interests,  and  balances,  etc:  information 
regarding  debtor's  employment  abiUty 
to  pay,  property  liens,  etc:  value  of 
claim,  name  of  source  agency  which 
provided  the  loan  or  benefit  information 
on  the  status  and  disposition  of  cases  at 
various  intervals  of  time;  and  any  other 
information  related  to  the  negotiation, 
compromise,  settiement  or  litigation  of 
indebtedness  owed  the  United  States,  or 
to  the  administrative  management  of  the 
debt  collection  program. . 


The  Federal  Debt  Recovery  Act  of 
1986.  31  U.S.C  3718(b). 


OrTNKSVtTBI: 

The  Federal  Debt  Recovery  Act 
authorizes  the  Attorney  General  to 
contract  with  private  counsel  to  assist 
the  USAs  in  the  collection  of  consumer 
and  commercial  debts  owed  the  United 
States  on  a  pilot  project  basis. 
Accordingly,  the  Department  is 
participating  in  a  pilot  program  in  ten 
judicial  districts  and  has  estabhshed 
this  system  of  records  to  implement  the 
program.  This  system  of  records  is 
maintained  under  contract  on  behalf  of 
the  Department  by  selected  private 
counsel  in  the  ten  judicial  districts  who, 
along  with  the  Department's  USAs. 
maintain  records  and  furnish  legal 
services  in  the  negotiation,  settlement 
and  litigation  of  indebtedness  owed  the 
United  States.  A  separate  system  of 
records  entitied  "Debt  Collection 
Management  ^stem.  JUSTICE/JMD- 
006"  has  been  established  to  cover 
records  maintained  by  JMD  to  provide 
automated  litigation  support  to  and 
administrative  management  of  the 
program. 


CAIMOMlkor 

oraucHUMS: 


In  the  course  of  its  collection  and 
enforcement  activities,  the  Department 
will  release  client  Federal  agency  case 
files  and  any  related  records  or 
information  created  by  the  Department 
to  contract  private  counsel  to  negotiate, 
settle,  and  litigate  indebtedness  owed 
the  United  States. 

In  the  course  of  its  collection  and 
enforcement  activities,  or  during  the 
course  of  a  trial  or  hearing  or 
preparation  for  a  trial  or  hearing,  the 
Department  through  contract  private 
counsel  in  the  selected  judicial  districts, 
or  through  its  own  USAs  in  those 
districts,  may  disclose  records  or 
information  from  this  system  as  follows: 

(a)  In  any  case  In  which  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  civil  or  regulatory  in 
nature — to  the  appropriate  Federal. 
State,  local  or  foreign  agency  charged 
with  the  responsibility  of  investigating. 
defending  or  pursuing  such  violation, 
civil  claim  or  remedy,  or  charged  with 
enforcing,  defending  or  implementing  . 
such  law. 

(b)  To  a  Federal.  State,  local  or 
foreign  agency  or  to  an  individual  or    - 
organization,  if  there  is  reason  to  believe 
that  such  agency,  individual,  or 
organization  possesses  information 
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relating  to  the  debt  the  debtor's  ability 
to  pay.  or  relating  to  any  other  matter 
which  is  reievtmt  and  necessary  to  die 
setUement  effective  litigation  and 
enforced  collection  of  the  debt  ot 
relatii^  to  the  dvil  action  trial  or 
hearii^  and  the  disclosure  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  cooperation 
of  a  witness  or  an  agency. 

(c)  To  an  actual  or  potential  party,  or 
to  his  or  her  attorney,  for  the  ptupose  of 
negotiation  or  discussion  on  such 
mattera  as  settlement  of  the  case  or 
matter,  or  informal  discovery 
proceedings. 

(d)  To  client  agencies  who  have 
referred  debt  collection  cases  to  the 
Department  for  settiement  or  litigation 
and  enforced  collection  to  notify  such 
agencies  of  the  status  of  the  case  or  of 
any  decision  or  determination  that  bar 
been  made,  or  to  make  such  other 
inquiries  and  reports  as  are  necessary 
during  the  processing  of  the  case. 

(e)  To  a  Federal  agency  in  response  to 
its  request  and  in  comection  with  hiring 
or  retention  of  an  employee,  the 
issuance  of  the  requ^ed  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  relates  to  the  requesting 
agency's  dedsian  on  the  matter. 

(f)  To  volunteer  student  workers  and 
students  working  under  a  college  work- 
study  pro-am  as  is  necessary  to  enable 
them  to  perform  their  duties. 

(g)  To  enployees  or  to  contract    -  -  ' 
peisoimel  to  access  the  records  for 
Privacy  Act  training  purposes. 

(h)  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Department  or  contract  private  counsel 
is  authorized  to  appear  when  any  of  the 
following  is  a  party  to  Utigation  or  has 
an  interest  in  litigation  and  such  records 
are  determined  by  the  Department  or 
contract  private  counsel  to  be  arguably 
relevant  to  the  litigation:  (1]  The 
Department  or  any  subdivision  thereof, 
or  contract  private  counsel,  or  (2)  any 
employee  of  the  Department  or  contract 
private  counsel  in  his  or  her  official 
capacity  or  (3)  any  employee  of  the 
Department  or  contract  private  cotmael 
in  his  or  her  iiuhvidual  capacity  where 
the  Department  has  agreed  to  re|M«sent 
the  employee,  or  (4)  the  United  States, 
where  the  Department  or  contract 
private  counsel  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  subdivisions. 

(i)  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Department  or  contract  private  counsel 
is  authorized  to  appear,  when  the  United 


States,  or  any  agency  or  subchvision 
HierecA  is  a  party  to  Utigation  or  has  an 
hiterest  in  Ittigatkm  and  such  records 
are  determined  by  the  Depolment  or 
contract  private  counsel  to  be  arguably 
relevant  to  the  Utigation. 

(j)  To  (1)  a  Federal  agency  which 
employs  the  individual  to  enable  the 
employing  agency  to  offset  the 
individual's  salary;  (2)  a  Federal  State, 
local  or  foreign  agency,  an  organization, 
including  a  consumer  reporting  agency, 
or  individual  to  elicit  information  to 
assist  the  Department  in  the  settiement 
or  effective  litigation  and  enforced 
collection  of  the  overdue  debt  and  (3) 
the  Internal  Revenue  Service  (IRS)  to 
enable  that  agency  to  offset  the 
individual's  tax  refund.  Records 
provided  to  the  IRS  may  be  used  in  a 
computer  matching  program  to  identify 
individuals  who  are  entitied  to  refunds 
against  which  such  offset  for  overdue 
debts  would  be  appropriate. 

(k)  To  the  news  media  and  the  pubhc 
pursuant  to  28  C.F.R.  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a  particular 
case  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

(1)  To  a  Member  of  Confess  or  staff 
acting  upm  die  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

(m)  To  the  National  Archives  and 
Records  Aifeunistration  and  to  die  ' 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  oi  44 
U.S.C.  2904  and  2906. 


TO 


Nonciori 

(■Nta)  OF  TNi  MMVACv  acr 

Recofda  relating  to  individuals  who 
owe  a  past-due  debt  to  the  United  States 
may  be  disseminated  to  consumer 
reporting  agencies  to  encourage 
payment  of  dte  past-due  debt 


wTwavsraM: 


Case  files  are  stored  in  locked  rooms; 
automated  data  is  stored  on  magnetic 
tape. 


Data  is  retrieved  by  name  of  debtor. 


enforced  collection  activities,  and/or 
administrative  responsibilities.  Case 
files  are  maintained  separately  in  locked 
rooms  during  non-duty  hours.  Access  to 
automated  data  requires  the  use  of  the 
proper  password  and  user  identification 
code.  Access  by  contract  private 
counsel  is  restricted  to  those  cases 
assigned 


Case  files  will  be  destroyed  and 
automated  information  will  be  erased 
ten  years  after  close  of  case.  (Pending 
approval  of  the  National  Archives  and 
Records  Administration.) 


Sysiem  Manager  is  the  Administrative 
Officer/ Assistant  for  the  U.S.  Attorney 
in  each  of  the  ten  judicial  districts 
named  under  "System  Locations." 


Address  inquiries  to  the  System 
Manager  of  the  judicial  district  in  which 
coUection  efforts  have  been  initiated. 
(See  "System  Locations.'^ 


Access  to  records  is  restricted  to 
those  Department  and  contract 
employees  who  must  have  access  to 
perform  their  settiement  or  litigation  and 


Address  requests  for  access  to  the 
System  Manager  of  the  judicial  district 
in  which  coUrotion  efforts  have  been 
initiated.  (See  "System  Locations.") 
Cleariy  mark  the  envelope  "Privacy 
Access  Request"  Indude  hi  the  request 
the  debtor's  name,  date  of  birdi. 
address,  and  any  other  identifying 
information  whk:h  may  be  of  assistance 
in  locating  the  record.  e.g..  name  of  the 
case  or  Federal  agency  to  whom  d!ie 
debtor  is  indebted.  In  addition,  include 
notarized  signature  of  the  debtor  as  well 
as  the  name  and  address  of  the 
individual  to  receive  the  information  if 
other  than  the  debtor. 


Address  requests  to  the  System 
Manager  of  the  judicial  district  in  which 
collection  efforts  have  been  initiated. 
(See  "System  Locations.")  State  deady 
and  condsdy  the  informatioo  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  die 
information. 


The  Individuals  covered  by  the 
system:  dient  agencies  of  the 
Department  to  whom  the  individual  is 
indebted:  an  attorney  or  other 
representative  for  the  debtor  and/or 
payor  any  Federal  State,  local  foreign, 
private  organization  or  individual  who 
may  have  information  relating  to  the 
debt  the  debtor's  ability  to  pay  or  any 
other  information  relevant  and 
necessary  to  assist  in  settlement  or 
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effective  litigation  and  enforced 
collection  of  the  debt 


iottmiact: 
None. 
[PR  Doc.  80-2230  Filed  2-10-00;  S.-49  unj 


{AAQ/A  Orctar  No.  30-m] 

Privacy  Ad  of  1974;  Ramoval  of  s 
Systaoi  of  flacofda 

Pursuant  to  the  provisions  of  die 
Privacy  Act  of  1974  (5  U.&C.  552a).  die 
Criminal  Division  is  removing  a  system 
of  records  entided  "Records  on  Persons 
Who  Have  Outstanding  and  Uncollected 
Federal  Criminal  Fines  or  Federal  Bond 
Forfeitures.  lUSTICE/CRM-Oie."  The 
system  was  originally  established  to 
assist  the  United  States  Attorneys  in 
locating  persons  whose  addresses  were 
unknown  and  who  had  outstanding  and 
uncollected  Federal  criminal  fines  or 
Federal  bond  forfeitures.  Since  the 
Criminal  Division  no  longer  provides 
this  assistance  to  the  United  States 
Attorneys  and  the  records  retention-  °  >' 
period  established  by  die  National 
Archives  and  Record^  Administratkiii 
for  these  records  has  expired  the    -  => 
records  have  been  destroyed  in       -i'  '.  ■ 
accordance  with  General  Reeeids     -^'-''-' 
Schedule  NCI-00-7B-1.  item  33.  ^    ' 

Accordin^y,  the  ssrstem  as  pubbsfaed  in 
the  Fadital  Baflster  on  December  11, 
1087.  (52  FR  47195),  is  removed  from  die 
Department's  compilation  of  Privacy  Act 
systems. 

Data:  FMmaiy  11000. 
Hany  H.  Flddi^Br. 

AsMi'gtant  Attorney  General  fifr 
Admini'ttration. 

(FR  Doc  80-3234  PUed  2-10-00: 0:45  an] 
sajJMOcooc  ma^vM 


AnlRnMt  DMalofi 

ifvpoawi  f  onnnaiioii  Of  rnai 
JutfflRMnl;  AA  Olok  Co^  at  tf. 

Notice  is  hereby  given  that  AJ9.  Dick 
Company,  A3.  Dick  Company  of       .  ' 
Canada,  Ltd.,  and  Edison  Didk 
("defendanU")  have  filed  «vidi  die 
United  States  District  Court  for  die 
Northern  District  of  Ohio  a  motion  to 
terminate  the  final  judgment  in  United 
States  V.  A.B.  Dick  Company,  et  aL 
Civil  Action  No.  24188:  and  die 
Department  of  |ustice  ("Department"),  in 
a  stipulation  also  filed  with  die  court 
has  conaented  to  termination  of  the 
judgment  but  has  reserved  the  right  to 
withdraw  its  consent  pending  receipt  of 
public  comments.  The  complaint  in  this 


case  (filed  on  July  22. 1956)  alleged  diat 
.  defendants  and  others  had  monopolized 
the  market  for  stencil  duplicating 
machines  and  stencU  duplicating 
supplies  hi  the  United  States.  The 
judgment  (entered  on  March  25. 1948) 
enjoins  defendants  fivm:  (1)  Allocating 
product  or  geographic  markets,  fixing 
prices,  limiting  exports,  imports,  or 
production,  or  restricting  third  parties' 
access  to  the  stencd  duplicating  market 
or  to  raw  materials;  (2)  selling  stencd 
duplicating  machines  or  supplies  at 
uareasonab^  low  prices,  or  engaging  in 
price  disairaination;  (3)  discriminating 
among  customers  in  the  furnishing  of 
repair  services  or  imposing  tying 
arrangements  on  customers  that  require 
purchasers  of  defendants'  stencil 
duplicating  machines  to  use  defendants' 
stencd  du^cating  supplies,  or  vice 
versa;  (4)  acquiring  ii^ormation  about  a 
competitor's  products  except  in  the 
normal  course  of  business,  or  tampering 
with  or  defaming  a  competitor's 
products;  (5)  suppressing  evidence  as  to 
the  validity  or  invalidity  of  any  patents 
relating  to  stencil  duplicating  products; 
and  (6)  coercing  dealers  or  distributors 
into  carrying  A3.  Dick  products 
exclusive^.  The  judgment  requires 
defendants  to  take  &  following  actions: 
(1)  ToteimiBate,  upon  30  days'  written 
notice,  the  contract  of  any  dealer  or 
distributor  who  discriminates  against 
the  owners  of  A.B.  Dick  machines  for 
using  non-Dick  suppliers,  or  influences  a 
consumer's  dioice  of  Stencil  duplicating 
machine  by  £UQy  unfeir  means;  (2)  to 
notify  the  Antitrust  Division  of  any 
Amendments  to  its  standard  Distributor 
Sales  and  Customer  Service  contract  30 
days  before  the  proposed  change  is 
effective. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  judgment  would 
serve  die  public  interest  Copies  of  the 
complaint  and  final  judgment  the 
defendants'  motion  papers,  the 
-Stipulation  containing  the  government's 
consent  the  Department's  memorandum 
and  all  further  papers  filed  with  the 
court  in  connection  with  this  motion  wUI 
be  avadable  for  inspection  at  Room 
3233,  Antitrust  Division.  Department  of 
Justice.  10th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  E>C  20S30 
(telephone  2(^-633-2481).  and  at  the 
office  of  the  Clerk  of  the  Uniled  States 
District  Court  for  die  Northern  District 
of  Ohio.  U.S.  Courthouse,  201  Superior 
Avenue,  Cleveland.  Ohio  44114 
(telephone  216-622-4356).  Copies  of  any 
of  these  materials  may  faiie  obtained  from 
the  Antitrust  Divisign  upon  request  and 
payment  of  the  copying  fee  set  by 
DeJMirtment  of  Justice  regulations.    .-. 


Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Decree  to  the 
Department  Such  comments  must  be 
received  within  the  sixty  day  period 
established  by  court  order,  and  will  be 
filed  with  the  court.  Comments  should 
be  addressed  to:  P.  Terry  Lubeck,  Chief. 
Litigation  U  Section,  Antitrust  Division. 
Department  of  Justice,  Washington,  DC 
20530  (telephone  202-724-7906). 
Itaaph  H.  Wldmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  80-3306  FUed  2-10-89;  8:45  am) 
MUMQ  COOK  441*4V« 


Drug  Enforcemant  Adminiatration     . 
(Docket  No.  80-751 

BMy'a  Pharmacy,  Dadford,  VA;  Haarlng 

Notice  is  hereby  given  diat  on  July  16, 
1988.  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Billy's  Pharmacy,  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not  - 
revoke  your  DEA  Certificate  of 
Registration.  AB2125119.  and  deny  any. 
pending  application  for  renewal. 

Thirty  <biys  having  elapsed  since  the   - 
said  Order  to  Show  Cause  was  received 
by  Respondent  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday. 
March  1, 1988.  commencing  at  lOKX)  a.m.- 
at  die  United  States  Claims  Court,  717 
Madison  Place  NW.,  Courtroom  No.  10,   % 
Room  309.  Washington,  DC. 

Dated:  February  7. 1000. 
lofaa  C  Lawn. 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  89-3256  Filed  2-10-80:  8:45  am| 

aaJJNQ  OOOC  441O.0S-M 


[Docket  Na  88-801 

Tha  Praacriptkm  Shoppa;  Revocation 
of  Ragiatration  and  Dania^  of 
AppOoMlon 

On  August  25, 1888,  die  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  The  Prescription 
Sboppe  (Respondent),  of  60  Lockwood 
Drive.  Charleston,  South  Carolina, 
proposing  to  revoke  the  pharmacy's 
DEA  Certificate  of  Registration. 
AP5318787  (previously  issued  to  Marvin 
Gilbert.  R.Ph..  then  owner  of  The 
Prescription  Shoppe).  The  Order  to 
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Show  Cause  also  proposed  to  deny  the 
pharmacy's  pending  application  for  a 
new  registration,  executed  on  November 
21. 1986.  by  Kellie  Lee  Kays.  RJ>h.,  on 
behalf  of  Ton!  Marie  GUbert  (die  wife  of 
Marvin  Gilbert).  The  ground  for  the 
issuance  of  the  Order  to  Show  Cause 
was  that  the  pharmacy's  registration 
was  inconsistent  with  the  public 
interest  Respondent  filed  a  timely 
request  for  hearing  on  the  issue  raised  in 
the  Order  to  Show  Cause,  and  the 
metier  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner. 

After  the  issuance  of  the  Oder  to 
Show  Cause,  it  was  discovered  that 
DEA  Certificate  of  Registration 
BT1190103  was  inadvertendy  issued  to 
the  pharmacy  following  the  submission 
of  yet  another  application  for 
registietion  executed  by  TMS,  Inc.  a 
corporation  wholly  owned  by  Ton! 
Marie  (Albert  The  Government 
subsequendy  amended  the  original 
Order  to  Show  Cause  to  include  diis 
new  registration  in  the  revocation 
proceeding. 

The  Government  timely  filed  its    ' 
prehearing  statement  in  accordance 
with  the  Administrative  Law  Jiidge's 
order  for  prehearing  statements.  In  diat 
order,  the  Administrative  Law  Judge 
cautioned  that  a  failure  to  file  a    ' 
prehearing  statement  "may  be 
considered  a  waiver  of  hearing  and  an 
bnplied  revocation  of  a  reqaest  for 
hearing."  Respondent  did  not  file  any 
prehearing  statement.  As  a  result  on 
December  2. 1988,  the  Administrative 
Law  Judge  issued  a  Memorandum  to 
Counsel  requesting  the  Government  to 
advise  her  office  as  to  how  it  intended 
to  proceed  with  respect  to  further 
prosecution  in  the  metier.  Respondent 
then  submitied  a  Motion  to  Dismiss  and 
Waiver  of  Hearing,  appareqdy  in 
re8[>onse  to  the  Memorandum  to 
Counsel.  In  its  motion.  Respondent 
asserted  that  it  had  "filed  for  relief   . 
under  Chapter  7  of  the  Bankruptcy  ' 
Code"  and  diet  dierefore,  "further 
administrative  action  in  this  matter  is 
redundant  and  moot"  On  December  12, 
1988,  Government  counsel  filed  a 
response  to  the  Memorandum  to 
Counsel  and  Respondent's  Motion  to 
Dismiss  and  Waiver  of  Hearing, 
requesting  that  the  Administrative  Law 
Judge  terminate  the  proceedings  before 
her  based  upon  Respondent's  express 
waiver  of  hearing  and  failure  to  file  a 
prehearing  statement  Govemnient 
counsel  also  requested  that  the 
Administrative  Law  Judge  deny 
Respondent's  Motion  to  Dismiss  on  tKe 
ground  that  once  an  Order  to  Show 
Cause  it  issued,  a  registivnt  cannot 


unUateraliy  render  the  proceeding  moot 
and  avoid  a  final  determination  in  the 
show  cause  proceeding.  Citing 
precedent  in  Park  &  King  Pharmacy, 
Docket  No.  86-6.  52  FR  13136  (1987),  on 
December  16, 1968.  the  Administrative 
Law  Judge  denied  Respondent's  Motion 
to  Dismiss.  She  also  determined  that 
Respondent  had  waived  its  opportunity 
for  a  hearing  in  the  matter  and 
terminated  die  proceeding  before  her  so 
that  the  matter  could  be  presented  to  the 
Administrator  for  entry  of  a  final  order 
in  accordance  with  21  CFR  1301.54(e). 

After  careful  consideration  of  the 
entire  record  in  this  proceeding,  the 
Administrator  makes  the  following 
findings  in  determining  that  the 
pharmacy's  registrations  should  be 
revoked  and  the  pending  application 
should  be  denied.  The  Prescription 
Shoppe  was  previously  owned  and 
operated  by  Marvin  Gilbert  RJ%.  In 
1986,  ^>ecial  Agents  ftom  the  DEA 
Charieston  Resident  Office  received 
reliable  information  that  Mr.  Gilbert  had 
unlawfully  sold  morphine  sulfate  tablets 
to  individuals  not  pursuant  to  valid 
physicians'  prescriptions.  Based  upon 
that  information  and  the  results  of  a 
subsequent  investigation.  Mr.  Glbert 
was  indicted  in  September  1986.  on 
charges  of  unlawful  distribution  of 
controlled  substances  and  falsification 
of  records.  On  February  12, 1987,  in  the 
United  States  District  Court  for  the 
District  of  South  Carolina.  Charleston 
Division.  Mr.  Gdbert  was  convicted  of 
one  count  of  unlawful  distribution  of  a 
conbt>lled  substance,  to  wit:  morphine 
sulfate,  in  violation  of  21  U.S.C 
841(a)(1).  a  felony  offense  relating  to 
controlled  substances.  21  U.S.C. 
824(a)(2).  Mr.  GUbert  was  sentenced  to  a 
five  year  term  of  imprisonment  to  be 
followed  by  a  three  year  special  parole 
term. 

On  June  24, 1986,  DEA  Special  Agents 
and  investigators  served  a  Federal 
search  warrant  on  Marvin  Gilbert  at  The 
Prescription  Shoppe.  The  pharmacy's 
Schedule  II  controlled  substance 
prescription  files  and  prescription  log 
book  were  seized  pursuant  to  the 
warrant  A  review  of  the  seized  records 
revealed  that  Mr.  Gilbert  short-filled  and 
and  altered  a  number  of  controlled 
substance  prescriptions  to  conceal  his 
illegal  activities.  In  addition,  he  had 
filled  prescriptions  for  Brompton's 
Codctail  solution  and  extra-strength 
morphine  sulfate  elixir  without  any 
indication  on  the  prescriptions  of  how 
they  were  compounded.  There  was  no 
indication  as  to  the  quantity  or  strength 
of  the  drugs  he  used  in  compounding 
the^  preparations. 


Following  his  indictment  Mr.  Gilbert 
transferred  his  ownership  interest  in 
The  Prescription  Shoppe  to  his  wife. 
Toni  Marie^Gilbert  Mrs.  Gilbert  also 
purchased  the  ownership  interest 
previously  held  by  Richard  T.  Btxxk.  a 
minority  shareholder.  As  a  result  of 
these  transactions.  Mrs.  Gilbert  gained 
exclusive  control  of  the  pharmacy. 

On  November  21, 1986.  an  application 
for  a  new  registration  for  the  pharmacy 
was  executed  by  Kellie  Lee  Kays,  RPh., 
on  behalf  of  Toni  Marie  Gilbert  At  that 
time.  South  Carolina  Board  of  Pharmacy 
records  indicated  diat  Mr.  Gilbert 
remained  the  owner  of  The  Prescription 
Shoppe.  On  the  same  date.  Mrs.  Gilbert 
submitted  a  new  pharmacy  permit 
application  to  the  South  Carolina  Board 
of  Pharmacy.  In  that  appbcation,  she 
listed  herself  and  Riduud  T.  Brock  as 
corporate  officen  of  The  Prescription 
Shoppe  Ltd.  of  South  Carolina.  Also  on 
the  same  date,  Mrs.  GUbert  submitted 
an  application  for  a  state  controUed 
substance  registration  to  the  South 
Carolina  Department  of  Health  and 
Environmental  Control  (D(ffiC).  The 
state  pharmacy  permit  was  approved  on 
E>ecember  4. 1966.  The  DHEC  informed 
Mrs.  GUbert  that  her  appUcation  for 
registration  would  not  be  approved  for 
the  existing  corporation.  Mrs.  GUbert's 
application  for  a  new  DEA  registration 
is  a  subject  of  this  proceeding. 

On  April  sa  1987.  Mrs.  GUbert  filed 
articles  of  incorporation  for  TMS,  Inc 
Mrs.  Gilbert  was  the  corporation's  sole 
stodcholder  and  she  and  Sonia  M. 
Botzis,  her  sister,  were  listed  as 
corporate  directors.  The  listed  address 
for  die  corporation  was  the  same  as  that 
of  The  Prescription  Shoppe.  Mrs.  GUbertr 
acting  for  TMS.  Inc  reapplied  for  and 
was  granted  a  state  omtrolled 
substance  registration.  The  corporation 
also  received  a  new  state  pharmacy 
permit  On  November  13, 1987,  using  the 
new  corporate  name,  Mrs.  GUbert 
executed  another  application  for 
registration  with  the  Drug  Enforcement 
Administration.  A  new  DEA 
registration,  BT1190103,  was 
inadvertendy  Issued  to  TMS,  Inc.,  on 
December  3, 1987.  this  registration  is 
also  a  subject  of  this  proceeding. 

On  October  29, 1987,  Marvin  GUbert 
entered  into  a  Consent  Order  with  the  ■  ■ 
South  Carolina  Board  of  Pharmacy  in 
which  Mr.  GUbert  voluntarily 
surrendered  his  state  Ucense  to  practice 
pharmacy  and  agreed  not  to  petition  the 
board  for  reinstatement  for  at  least  one 
year  after  his  release  bom  prison.  Mr. 
GUbert  was  released  from  prison  in 
1988. 

After  careful  consideration  of  the    <  •  .:f 
record  herein  the  Administrator 
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condudet  that  DEACartlficatet  of 
Ragittration  APM16787  and  BTIIWIOS 
must  b«  revoked  and  Mrs.  GUberf  a 
pending  apfrficatioo  for  regiatration  most 
be  denied. 

With  reapect  to  OEA  Certiflcate  of 
Regiatration  AP5318787,  previously 
issued  to  Marvin  Gilbert  the 
Adminiatrator  finda  that  Mr.  Gilbert's 
felony  conviction  relating  to  controlled 
aubatances  provides  a  sufBdent  basis  to 
revoke  that  registration.  Sea/sr/fe/vo/i 
Phamtacy,  Inc..  Dodcet  No.  86-06, 53  FR 
13260  (1906)  and  Robert  HoMdith.  d/b/a 
Meyer  Pharmacy,  S3  FR  13338  (1988).  In 
addition,  evidence  concerning  Mr. 
Gilbert'a  Maification  and  altnation  of 
contrtrfled  anbatanca  preacriptions  and 
other  recorda.  in  violation  of  PMeral 
and  atate  laws  and  regnlatiima,  dearly 
demonatrate  that  Us  fiontlnimd 
regiatration  wodd  be  faioonaiatent  with 
the  pubnc  interest. 

The  Administrator  finda  that  OEA 
Cettiflcated  of  Registrattoo  BTHmos, 
previooaty  iaaued  to  TMS,  Inc^  nmat 
alao  be  revoked  and  the  pending 
applicatioa  for  registration  must  be 
denied.  The  pharmacy's  regiatration 
under  the  eaneat  owiiwahip  adwma  ia 
contrary  to  the  pabUc  intareaL  Mir. 
Gilbert  transfeiieJ  ownership  of  the 
pharmacy  to  his  wifo  only  after  he  was 
criminaOy  fauUcted  on  obntrolted 
subatance  charges  and  fsared  losing  te 
buaiaeaa.  Soch  tranafan  to  doaa  family 
membefa  era  highly  anapect  and  rarely 
araooBsidatad  valid  acmsneuglu 
tranaacUona.  In  tfala  caae,  Aa  tranafiBV 
between  boaband  and  wtfa  can  hardly 
constitute  a  valid  tranaaction.  First, 
evidence  to  the  record  bidicatas  diat 
ahhoogh  hfrs.  Gilbert  is  not  registered 
pharmacist,  die  aaalsted  bar  hiid)and  hi 
the  day-to-day  operation  of  The 
Preacription  Shoppe  during  die  ttmea  Mr. 
Gilbert  anlawfully  aold  morphine  sulfate 
tablets  and  ahared  Ua  prescription 
recorda.  Aa  hia  wife,  she  profited  from 
Mr.  Gilbert's  wrongdofatg.  Since  Mr. 
Gilbert's  releaae  firam  prteon.  1m  has 
been  free  to  inflaence  the  operatioa  and 
management  of  the  pharmacy.  There  are 
no  legal  constraints  upon  his  abtUty  to 
enter  the  pharmacy,  woric  there,  anid 
through  his  wife's  ownerahip.  to 
exercise,  the  facto,  all  of  the  attribotea 
of  proprietorship.  Thus,  under  the 
present  ownership  scheme,  there  is  no 
safeguard  to  prevent  further  diversion  of 
controlled  subtances  from  the 
pharmacy.  The  Adminiatrator  haa 
revoked  regiatrations  and  denied 
appUcationa  for  regiatration  In  similar 
situatlona  fanrdvlng  the  tranafiar  of 
ownerahip  between  fanrihr  memben. 
See  AT^-ff  S(fcce«*o/«,  Ine^  Docket  Na 
82-15. 40  FR  94888  tl084);  Amvw  an« 


/ac.  DodtftNa  83-^40  FR  38248 
(1984):  Carriage  Apothecary.  82  FR 
27598  (1987);  and  Cumberland 
Prescription  Center.  Inc.,  Docket  No.  86- 
91, 52  FR  37224  (1987).  In  this  instance, 
the  Administrator  also  concludes  that 
the  registration  issued  to  TMS,  Inc.. 
must  be  revoked  and  the  pending 
application  dmied.  They  are  contrary  to 
the  public  faiterest 

Therefore,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C  823  and  824 
and  28  CFR  aiOO.  die  Administrator  of 
the  Drag  Enforcement  Administration 
ordera  that  DBA  Certificate  of 
Registration  APS318787,  previously 
issued,  to  The  Preacription  Shoppe.  be, 
and  it  hereby  ia,  revoked  The 
Adminiatrator  alao  otdaia  that  DBA 
Certificata  ai  Raglatratioa  BTllOOlOS, 
pravkMttly  isaoad  to  TMS,  Inc.,  d/b/a 
The  PieactipUon  Shoppe,  be  and  it 
hereby  ia,  revoked.  It  is  fvther  ordered 
that  the  pending  application  for 
registratkn  exeoated  OB  Nofwamber  21, 
1988,  by  KeUie  Lae  Kaya.  ILPh..  OB 
behalf  of  Toni  Maria  GUbaci  be.  aad  tt 
hereby  ia,  denied. 


This  ofdsr  Is  aflMlIvs  MardiM.  imii 
loteCLaw^ 
Adminiwtrutor. 

Dated:  Mmwiy  7, 1888: 
[FR  Do&  ae-«287  FOad  :hl0na8:J4i  am] 


NATKMALABIONAUTICS  AND 
SPACE  ADMIMSniATlOII 

INoMoa  118^9)} 


(AAOc 


r:  National  Aeronautics  and 
^lace  A(faiiiBlalration. 
ACnOK  Notice  of  meeting. 


r:  In  aocordance  with  the 
Federal  Advlaoiy  Commlttae  Act,  Piri). 
LOa  488.  aaaaandad^  die  National 
AeroaaoticB  and  Space  Adndniatration 
announcaa  a  farthooming  meeting  of  the 
NASA  Adviaory  CoundL  Aeronautica 
Advisory  Committae. 

MiTI  AMD  TWM  Mardi  2, 1980, 8  a.m.  to 
4:80  pjD. 

ODOIWOO.  National  Aeronautics  and 
Space  Administradon.  Federal  Building 
lOB.  Room  825, 800  Independence 
Avenue  SW.,  Waahington.  DC  20548. 


inON  CONTACTS 
Ms.  Catherine  L  Smith.  Office  of 
Aeronautics  and  Space  Technology, 
National  Aeronautics  and  Space 
Adratoiatration,  Washington.  DC  20548. 
202/488-0114. 


eUWiMSeWTAWY  INFOWIIATIOUe  The 
NAC  AaronautiGa  Adviaory  Committee 
was  established  to  provide  overall 
guidance  and  direction  to  the 
aeronautica  research  and  tedinoiogy 
activities  in  the  Office  of  Aeronautics 
and  Space  Technology.  The  Committee, 
chairmi  by  Mr.  Phil  M.  Condit.  is 
comprised  of  23  members.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capadty  of  the  room 
(approximately  40  persons  induding  the 
team  members  and  other  partidpants). 

Type  of  Meeting:  OpetL 

Agenda: 
March2.1989 

8  ajxL — C^iening  Renarks 

8:45  a.m. — Aeronautics  Overview 

10  ajn^— Strategic  Plan  and  Placal 
Year  91-83 

Program  Requirements 

MAS  pjn.— NASA/Federal  Aviation 
Adminiatration  Cooperative 
Program  Reetnictnriag 

1:15  pjn. — Ad  Hoc  Team  Reporta 

1:45  pim.— NASA  High  Speed 
Researdi  Program 

2:15  p.m. — Discussion  of  November 

-    1988  AAC/Aaroapace  Research  and 
Tedmokigy  Subcommittee  14eeting 

3.-45  pjn.— New  Study  Topica 

4:30  pjn.— Adioura.^ . 
Febnuiy  8. 1080. 
Abb  Bradley. 

Adtiaory  Comaittee  Maaageateat  QOtar, 
NatiODalAaraoauticgand^ace 
Adatinittmtioa. 
[FR  Doc  80-3X78  POed  2-10-«(  8945  aa) 


NUCtEAM  RECRRATORV 


QuW  Stetee  OlMttee  OyJEnvlronmentel 

Slynifleent  Imped 

The  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  FadKty  Operating 
License  No.  NFF-47  issued  to  Gdf 
States  Utilitiee  Company,  (the  licensee), 
for  operation  of  the  River  Bend  Station. 
Unit  1.  located  in  West  Feiidana  Parish. 
Louisiana. 


Envinmaantal  < 

Identification  of  the  Proposed  Action 

The  proposed  amendment  would 
delete  the  License  Condition  2.C(4). 
Attachment  2.  Item  1  requirement  to 
install  an  additional  bnu»  on  the 
control  rod  drive  hydraulic  control  nnita 
(HCUs)  as  used  in  the  quaUfication 
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testing.  The  HCUs  furnish  pressurized 
water,  on  signal,  to  a  drive  unit  that 
positions  its  control  rod  as  required. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  9. 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  license  is 
required  in  order  to  delete  the  current 
requirement  to  instaU  an  additional 
brace  on  the  HCUs. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  deletion  of 
the  license  condition.  The  proposed 
deletion  of  the  license  condition  would 
remove  the  requirement  to  install  an 
additional  brace  on  each  of  the  HCUs. 
The  staff's  reviewed  the  seismic  and 
dynamic  qualiflcation  of  the  HCUs. 
Based  on  the  staff's  evaluation,  it  is 
conduded  that  the  unmodified  test  HCU 
was  subject  to  vibration  fatigue  far  in 
excess  of  the  seismic/dynamic 
environment  postulated  to  occur  at 
River  Bend  Station  over  the  40  year  life. 
The  staff  condudes  that  the  additional 
brace  is  not  required  and  the  license 
condition  can  be  deleted. 

Therefore,  the  proposed  changes  do 
not  increase  the  probabihty  or 
consequences  of  any  acddent  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
condudes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact 

With  regard  to  potential 
nonradological  impacts,  the  proposed 
change  to  the  license  condition  involves 
systems  located  within  the  restricted 
areas  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradological 
environmental  impacts  associated  with 
the  proposed  amendment.  The  Notice  of 
Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
December  2, 1988  (53  FR  48743).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  signficant  advene 
environmental  effect  that  would  result 


fixim  the  proposed  action,  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated. 

The  prindpal  alternative  would  be  to 
deny  the  requested  amendment  This 
woidd  not  reduce  the  impact  of  plant 
operations  on  the  environment  and 
would  result  in  implementing 
modifications  to  the  facility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Fmal  Environmental  Statement  for 
the  River  Bend  SUtion.  Unit  1.  dated 
January  1985. 

Agencies  and  Persons  Consulted 

The  NRC  has  reviewed  the  licensee's 
request  and  did  not  consult  other 
agendes  or  persons. 

Flncfing  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  f(»  the  proposed  Ucense 
amendment 

Based  upon  this  environmental 
assessment  we  condude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  9, 1988, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC  and  at  the  Government 
Docimients  Department  Louisiana  State 
Univereity,  Baton  Rouge,  Louisiana 
70803. 

Dated  at  Rockville,  Maryland,  tliis  eth  day 
ofFebniaryl98e. 

For  the  Nuclear  Regulatory  Commission. 
Kenneth  L  Haitoar, 

Acting  Project  Director,  Project  Directorate — 
IV,  Division  of  Reactor  Projects— III,  IV,  V 
and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  89-3315  Filed  2-10-89;  8:45  am] 
aajJNQ  COOe  79MH>t-M 


[Docket  Na  50-416] 

System  Energy  Resources,  Inc  et  sL 
Grand  Guff  Nuctesr  Station,  Unit  1; 
Environmental  Assessment  and 
Rnding  of  No  Sfgntficant  impact 

The  U.S.  Nudear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  the  System  Energy 
Resources,  Inc.,  et  al.  (the  licensee),  for 
operation  of  Grand  Gulf  Nuclear  Station, 


Unit  1,  located  in  Oaibome  County, 
Mississippi. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Spedfications  (TS)  relating  to  extended 
fuel  irradiation.  The  propcwed  actim 
was  requested  in  the  Ucensee's 
appUcation  dated  December  6, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
allow  die  Ucensee  the  fiexibility  of 
extending  the  fuel  irradiation,  thereby 
permitting  operating  for  longer  fuel 
cydes. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  use  of  fuel  which  would  be 
irradiated  to  levels  above  33  gigawatt 
days  per  metric  ton  (GWD/MT)  but  not 
to  exceed  39  GWT/MT. 

The  safety  considerations  assodated 
with  reactor  operation  with  extended 
fuel  irradiaticm  have  been  evaluated  by 
the  NRC  staff.  The  staff  has  conduded 
that  such  changes  would  not  adversely 
affect  plant  safety.  The  proposed 
changes  have  no  adverse  effect  on  the 
probability  of  any  acddent  The 
increased  bumup  may  slighUy  change 
the  mix  of  fission  products  that  mi^t  be 
released  in  the  event  of  a  serious 
acddent  but  such  small  changes  would 
not  significantly  affect  the  consequences 
of  serious  accidents.  No  changes  are 
being  made  in  the  types  or  amounts  of 
any  radiological  effluents  that  may  be 
released  offsite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation         ^ 
exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  extended  irradiation,  the 
proposed  change  to  the  TS  involve 
systems  located  within  the  restricted 
area,  as  defined  in  10  CFR  Part  2a  They 
do  not  affect  nonradiological  plant 
effluents  and  have  no  other 
environmental  impact 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  are  discussed  in  the  staff 
assessment  entiUed,  "NRC  Assessment 
of  the  Environmental  Effects  of 
Transportation  Resulting  from  Extended 
Fuel  Bwichment  and  Irradiation."  which 
was  published  in  the  Federal  Register  on 
August  11. 1988  (53  FR  30355).  This 
action  was  in  connection  with  the 
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SbMr«D  UMtit  NttdMT  Power  Plaat. 
Unit  1.  BmriroaBMnUl  Aiwttwnirnt  «m<i 
Finding  of  No  Si^yficant  IffliMcL  A* 
indicated  theiota.  the  wwitonaiantal 
cost  contribution  of  transportation  of  tha 
increaaea  in  the  fuel  enrichment  up  to 
5%  and  irradiation  Hmita  np  to  eoGWD/ 
MT  are  either  anchanged  or  may.  in  foot, 
be  Todaced  fctwn  thoaa  aaannatiaed  in 
Table  S^  aa  aet  forth  in  10  CFR 
51  ^c).  These  fhidings  are  applicable  to 
the  prajwaed  amendment  for  tlie  Grand 
Gulf  Nodaar  SUtion.  Unit  1. 

Therefore,  the  Commission  concludes 
that  thars  are  no  tignlflcant  radiological 
or  nonradiological  environmental 
impacts  asao«dalad  with  the  proposed 
amendment 

AJtemaUvB  to  the  Propoted  Actkm 

Since  the  Commission  has  conchided 
that  there  ata  no  significant 
environmental  efEscts  that  would  result 
from  thrpropooad  action,  any 
altematfaraa  with  aqoal  or  gvaatar 
environmental  impacts  need  not  be 
evaluated. 

The  principal  ahacnative  would  be  to 
deny  tha  reqoeatad  amendmaiL  This 
wo<yd  not  ladooa  aovironmeatal 
impacts  of  plant  operatlan  and  wooid 
resdt  in  reduced  oparatianal  flexibility. 

AJttrnatiwB  UwBofRnootcu 

TUa  actioo  doaa  Ml  imehra  dM  aaa  d 
any  reaoatcaa  not  ptavioaaly  conaidered 
in  the  TInal  EkviraiuBeatal  Statement 
related  to  tlM  opaiatlQa  of  Grand  Grif 
Nuclear  Stattoau  Unitea  1  and  2."  dated 
September  1981. 

Agencies  and  I^nom  Consulted 

The  tatC  ataff  reviewed  the  bconsee's 
reqoest  and  did  not  consult  other 
agendas  or  persons. 

Ffaidfaig  of  No  Stgnfflcant  Impact 

The  CommiMion  has  determined  not 
to  prepare  an  envinmmental  impact 
statement  for  the  proposed  bcense 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  propoaed  action  win  not  have  a 
signincant  efflBCt  on  the  quality  of  the 
human  environment 

For  further  information  with  respect  to 
this  action,  see  the  appUcation  for  the 
amendment  dated  December  6. 1968, 
which  is  available  fOr  pabUc  inspection 
at  the  Commissi<m  PabBc  Document 
Room.  2128  L  Street  NW..  Washii^on. 
DC  20S55  and  at  die  Mnds  Junior 
Ccrilege,  McLeodon  Library.  Raymond. 
Mississippi  39154. 

Dated  at  JtockviUa.  MaryiamL  this  edk  day 
ofFabiuaqr.: 


■RagiUatDty 


Acting  Onciar.PntecHMnctomtrlH 
Dnisitm  afhtoOtarPnimlU  Utt  Offioa  of 
Nuclear  Reactor  Ragulatioa. 
[FR  Doc.  St-Mia  FUad  a-10-a9s  tsM  aai] 


Fw^ha 


DocunMnta  ContaMhQ  RapocUnj  or 


R  Nadear  Regulatory 
ConunisaioB. 

ACnoN:  Notice  of  the  OfRce  of 
Management  and  Budget  review  (tf 
information  coUectioB. 


r:  The  Nadear  Ragolatory 
CnmmmJarinn  haa  reoaatly  submUtad  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  collection  of  bifotmation  under  the 
pravWoBB  of  the  Paperwork  Reduction 
Act  (4«  U  AC  Chapter  S8). 

1.  Typrof  subadsaion.  new,  revision 
or  extension:  Extension. 

2.  The  title  of  die  informatioa 
collectioa:  licensee  Bvcnt  Report" 

S.  The  form  nnn^nr  if  appUcaUe:  FOtC 
Foms:  388. 38eA.  and  aeSB 

4.  How  often  tecoBeetion  la- 
required:  On  Occasion. 

5.  Who  will  be  required  or  askad  to 
report  Holdeta  ol  (>>enitiog  Licensaa 
for  Commercial  Nadear^Bwar  nants. 

6.  An  eatimate  (tf  the  number  of 
responses:  2JKI0 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  requaat  Approximately 
50  hours  per  reaponse.  The  total  indoatry 
burden  ia  145,000  hours. 

&  Section  3a04(h),  Psb.  L  98-511  does 
not  apply. 

9.  Abstract  NRC  collects  rq>orts  of 
operational  events  at  commerdal 
nuclear  power  plants  in  order  to 
incorporate  lessons  of  that  experience  in 
the  licensing  process  and  to  feedbadi 
the  lessons  of  that  experience  to  the 
nudear  industry. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fcie  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW..  Washington.  DC 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer  as 
follows:  Nicolas  E  Garda.  Paperwork 
Reduction  Proiect  (3190-0104).  Office  of 
Management  and  Bu<i^et  Washington. 
DC  20S03.  Comments  can  alao  be 
submitted  by  telephone  at  (202)  305- 
3084. 

The  NRC  Clearance  Officer  ia  Btenda 
lo.  Shelton.  (301)  482-8132. 

Datad  at  BatfatMla.  Marytaad  tUs  Id  dajr  oT 
FaUaaiylsn. 


tuatsteiy 


DeBtgnatedSetiier  Offioal  for  Imfiimatiam 

ReeomrcmUanagemooi. 

(FR  Doe.  W-SSI?  Filed  S-10-«t  MS  ami 


I 


) 


'Cofpt. 

uanaraiaa  waiars  mMSHQptnsfm  ot 
Atomic  SafOly  and  UconabiQ  Appaal 


Notice  is  hereby  given  that  in 
aooonianGa  with  dia  authority  coofnred 
by  lOCFR  2.7a7(a).  tiia  Chairman  of  the 
Atoado  Safety  aJMl  Licensing  Appeal 
Pand  has  asdgnad  the  fdlowing  pand 
members  to  serve  as  the  Atomic  Safety 
and  IJcensing  Appeal  Board  for  this 
operating  Bcense  amemhnent 
proceeding: 

Christine  N.  KoM.  ChaawKav  Tlnimaa  & 
Moore.  Howard  A  Wiiber. 
iA.1 


Secretary  to  thoAppmd  Board. 
Dated:  Ffebraanr  tk  IflM. 

pit  Do&  a»-33ia  Fflad  VlO-at;  845  am} 


OFFICC  OF  THE  UNITED  STATES 
TRADE  RCPRESEMTATIVE 

(Docket  Ma  8et-«l 

lucnnicm  AHwnaniuiii  w 
•DatarmlnaAlon  to  hnpooa  lncraoaa( 
DuUaa  on  Corlaln  producta  of  tiM 
Europawi  Conmuntty 


:  Hie  determination  of  the 
United  States  Trade  Representative  of 
December  29, 1988,  imposing  increased 
duties  on  imports  of  certain  products  of 
the  European  Community,  is  iiereby 
amended  by  modifying  die  list  of 
affected  products, 
imciivi  DATV:  January  1. 1989. 
FOR  nmTHCR  iNFomiA'noN  contact: 
Laura  Kneala  Anderson.  (202)  395-3074. 
or  Les  Glad.  (202)  395-3077.  (for 
technical  and  policy  information),  or 
Richard  Parker.  (202)  305-8800  (for  legal 
issues). 


raWY  WWMATWIt  On 
December  29, 1988,  pursuant  to  authority 
delegated  by  Htm  IVeaidont  to  tiie  United 
States  Trade  Representative  (USTR)  in 
ProclamatioB  No.  5759  of  December  24.  ' 
1987,  die  United  States  Thide 
Representative  partially  terminated  the 
suspension  of  the  iQiplicatien  of 
increased  duties  on  taqiorts  of  certain 
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products  of  the  European^Community 
proclaimed  in  PTodaaiatioa  No. -5750 
and  modified  the  list  of  affected 
products  (53  PR  53115).  This  notice 
further  modifies  the  list  of  affected 
products,  to  clarify  that  certain  products 
classified  in  subheading  2101.10.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  Sutes  ("HTS")  are  not  subfect  to 
the  increased  duties  being  applied 
pursuant  to  Proclamation  5750  aa 
provided  in.  and  the  modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States  made  by.  the  notice  of  the 
USTR  of  December  29. 1988. 

On  November  25. 1987.  die  Office  of 
the  USTR  announced  that  pubUc 
hearings  would  be  hdd  by  the  Section 
301  Committee  on  a  list  of  products 
being  considered  for  increased  duties  in 
response  to  the  European  Commonit/s 
Directive  Prohibiting  the  Use  in 
Livestock  Farming  of  Certain 
Substances  Having  a  Hormonal  Action 
(52  FR  45304).  That  list  included  items 
classified  under  item  180.20  of  the  Tariff 
Schedules  of  the  United  States 
(TSUS").  but  did  not  indude  items 
dassified  nnder  item  180.21  of  the  TSUSr- 
Accordingfy,  TSUS  item  180.21  was  not 
the  subject  of  public  comment  or  the 
public  hearing  held  on  this  matter  on 
December  9. 1967;  nor  was  TSUS  item 
160.21  induded  in  Annex  A  to 
Proclamation  5759. 

The  Harmonized  Tariff  Schedule  of 
the  Umted  States  became  effective 
January  1. 1989,  and  products  classified 
under  TSUS  item  160.21  are  now 
reported  under  HTS  statistical  reporting 
number  2101.ia204a  Subheading 
9903.23.20  of  Uie  HTS.  created  by 
Proclamation  5759,  includes  in  its  artide 
description  a  reference  to  HTS 
subheading  2101.ia20.  Therefore,  it  is 
necessary  to  darify  that  subheading 
9903.23.20  was  intended  to  include  onfy 
those  products  that  were  formerly 
dassified  under  TSUS  item  180.20,  and 
not  those  that  were  formerly  dassified 
under  TSUS  item  160.21. 

Modifications 

Pursuant  to  the  authority  delegated  by 
the  President  to  the  USTR  in 
Proclamation  5756  of  December  24. 1987, 
subheading  9003.23.20  in  Annex  B  to 
Proclamation  5759  is  modified  by 
deleting  the  words  "extracts,  essences 
and  concentrates"  in  the  article 
description. 

The  Harmonized  Tariff  Schedule  of 
the  United  States  is  hereby  mo^ed 
accordingly.  The  modifications  to  the 
HTS  made  by  tfaia  amendment  are 
effective  widi  rented  to  artidas  entered. 


or  withdrawn  fitun  warehouse  for 

consumption,  on  or  after  January  1. 1980. 

CariaA.lilk, 

United  Stoles  Trade  RepreeeiHohrB. 

|FR  Doc  80-3276  Filed  Z-1O-«0: 8.-4S  am| 


SECURinES  AND  EXCHANGE 
COMMISSION 

Forma  Under  Review  ol  OfHce  of 
Management  and  Budvet 

Agency  Clearance  Officer  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Writtan  Request  Copy 
A  vailable  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs.  450  Fifdi  Sti«et  NW.. 
Waslungton.  DC  20649. 
New  — 

Rule  17,  File  No.  270-319 
Amended 

Rule  2.  FUe  No.  270-83 
Form  U-aA-r2.  FUe  No.  270-270-83 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
[44  U.S.C.  3501  et  seq.\,  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
Rule  17,  proposed  amended  Rule  Z  and 
proposed  amended  Form  U-3A-2  under 
the  Public  UtiUfy  Holding  Company  Act 
of  1935  (15  U.S.C.  79a  et  seq]  ("Act"). 

Proposed  Rule  17  under  the  Act  would 
spedfy  certain  circumstances  ("safe 
harbor  provisions")  in  which  non-utilify 
diversification  by  an  intrastate  public- 
utility  holding  company  would  uot  be 
deemed  detrimentjil  to  the  public 
interest  or  the  interest  of  investors  or 
consumers,  and  would  not  cause  the 
denial  or  revocation  of  an  exemptive 
order  of  the  Commission.  A  one-time 
report  and  then  annual  reports,  of 
certain  information  will  be  required  of 
the  approximately  34  intrastate  holding 
companies  ^vhich  have  received 
exemptive  orders  of  the  Commission  to 
enable  the  Commission  to  determine  if 
one  of  the  safe  harbor  provisions  is 
available.  The  reports  will  be  placed  in 
the  Commission  file  which  contains  the 
intrastate  holding  con4)any'8  exemptive 
order.  Each  respondent  should  spend 
approximately  Vz  hour,  annually, 
preparing  the  report  and  the  same 
amount  of  time  preparing  the  one-time 
report. 

Proposed  amended  Rule  2  under  tlie 
Act  would  provide  that  a  daim  of 
exemption  under  Rule  2  by  an  intrastate 
public-utilify  holding  company,  ia  order 
to  be  effective,  would  require  such 
company  to  meet  one  of  die  safe  harbor 
provisions  of  proposed  Rule  17.  Rule  2 
presentiy  requires  appreximatefy  88 


claimants  to  make  an  annoat  filing  with 
the  Commission  on  Form  U-3A-2  of 
certain  information  would  be  required 
by  the  proposal  The  one-time,  special 
filing  on  Form  U-3A-2  should  take 
approximatdy  Vt  hour  to  prepare. 

Proposed  amended  Form  U-3A-2 
under  the  Act  would  require  intrastate 
holding  companies  claiming  exemption 
under  Rule  2.  as  proposed  to  be 
amended,  to  fiunish  in  their  annual 
filings,  in  addition  tu  information  they 
now  are  annually  required  lo  supply, 
information  supporting  such  company's 
abilify  to  rely  on  one  of  the  safe  harbor 
provisions  of  proposed  Rule  17.  The 
expanded  Form  U-3A-2.  filed  annually 
by  the  approximately  88  ( laimanls 
previously  mentioned,  will  take 
approximatefy  one  hour  to  fiU  out 

These  estimated  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act  and  are 
not  derived  frofn  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  SEC  rules  and  forms.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash.  Deputy 
Executive  Director.  450  Rffli  Street  NW., 
Washington.  DC  20549-6004  and  to  Gary 
Waxman  at  the  address  listed  below. 

General  comments  should  be 
submitted  to  OMB  Desk  Officer  Gary 
Waxman.  Office  of  Information  and 
Regulatory  Affairs.  Paperwork 
Reduction  Project  (3235-0161).  Room 
3228  NEOa  Washiogtoo.  DC  20503. 
lonathaa  G.  Katx. 
St^TPtary. 
February  7.  IMB. 

(FR  Doc  8f^-3302  Filed  2-10-88:  R-45  am) 
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(Ret  Na  34-28523;  F8e  No.  SII-irrSC-87- 

381 

Se>f-Re9Ulatory  OrganizatkMta;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Propoaed  Ride  Ctianga 

On  November  27. 1987.  tiie  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
ig(b)(l)  under  the  Securities  Exchange 
Act  of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,*  a  proposed  rule  diange  to 
revise,  restate  and  consolidate  the 
Specialist  (ob  Descriptien 
("Description")  and  the  Code  of 


•  IS  U.&C  Ts^bNi)  linzi- 

*  17  CFR  24ai8(>-«  (li 
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Acceptable  BusineM  Practicea  for 
Specialists. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25396.  53  FR  7458  (March  8. 1988).  No 
conunents  were  received  on  the 
proposed  rule  change. 

The  proposal  rescinds  the  Exchange's 
existing  ^lecialist  Job  Description  and 
the  Code  of  Acceptable  Business 
Practices  and  replaces  them  in  their 
entirety  with  the  Description. 

As  discussed  in  Securities  Exchange 
Act  Release  No.  25396,  Section  I  of  the 
proposed  description  sets  forth  the 
primary  obligation  of  a  specialist  This 
section  also  discusses  the  specialist 
responsibility  to  maintain  fair  and 
orderly  markets  and  to  comply  with 
Federal  and  Exchange  laws  and  rules.' 
Section  I  also  indicates  that  acts  or 
omissions  by  specialists  that  appear  to 
be  inconsistent  with  the  primary  duties 
of  the  specialist  as  described  in  Section 
n  of  the  Description,  are  addressed  by 
the  Market  Performance  Committee  of 
the  Exchange's  Board  of  Directors  via 
the  regulatory  process  under  applicable 
Exchange  rules  and,  in  particular,  under 
Exchange  Rule  103A  which  provides  the 
standards  that  are  used  to  evaluate  the 
adequacy  of  the  performance  of  a 
spedalist*  In  addition  to  this  reference 
to  Exchange  Rule  103A,  the  Exchange 
has  added  to  its  original  proposal  a 
statement  noting  that  where 
circumstances  warrant  the  Exchange 
may  take  disciplinary  action  against  the 
specialist  under  Exchange  Rule  476 
(Disciplinary  Proceedings  bivolving 
Charges  Against  Members,  Member 
Organizations,  Allied  Members, 
Approved  Persons,  or  Employees).* 

The  primary  duties  of  the  specialist 
are  described  in  detail  in  Section  D  of 
the  Description.  The  responsibilities  are 
categorized  into  seven  separate  areas: 
"Agency  Puncion,"  "Dealer  Function," 
Maintaining  the  Auction  Market" 
"Communication  Function," 
"Administrative  Function," 
"Competitive  Responsibilities  and 
"Other  Market  Responsibilities." 


*  In  particular,  the  DMcription  Ughliglito  th« 
ipecialist  retponubiHty  under  tectton  11(b)  of  the 
Act.  Rule  llb-1  and  NYSE  Rule  104  (dealings  by 
•pecialists)  in  addition  to  compliance  with 
Intennariet  Trading  System  rales-  See  Letter  from 
Susan  C.S.  Cutler.  Director  Committee  Support 
Service.  NYSE,  to  Sharon  Lawson.  Branch  Chief, 
Branch  of  Exchange  Regulation,  Division  of  Market 
Regulation.  Securities  and  Exchange  Commission, 
dated  August  23. 1988  ("NYSE  Letter");  and 
Amendment  No.  1  to  file  No.  SR-NYSE-87-38, 
August  23. 19ea 

*  See  Securities  Exchange  Act  Release  No.  25681 
(May  9. 1988).  53  FR  17287  (May  18, 1968). 

»  See  Amendment  No.  1  to  Pile  No.  SR-NYSE-S?- 
38.  August  23, 198a  supra  note  3. 


The  "Agencv  Function"  describes  the 
spedalisf  s  obligation  when  acting  as 
agent  on  behalf  of  orders  entrust^  to 
him.  He  is  expected  to  represent  each 
order  properly  in  the  marketplace, 
regardless  of  its  size  or  source,  to  ensure 
the  timely  and  best  possible  execution 
in  accordance  with  the  terms  of  the 
order  and  the  roles  and  poUdes  of  the 
Exdunge. 

The  "Dealer  Function"  responsibility 
describes  the  specialists'  a^native 
and  negative  mariiet  making 
obligations.*  He  is  also  expected  to 
make  firm  and  continuous  two-sided 
quotations  *  cmd  effect  principal 
transactions  in  a  manner  consistent  with 
his  financial  resources.* 

Under  the  heading  "Maintaining  the 
Auction  Maricet"  the  Description 
explahis  the  specialist's  responsibilities 
in  opening  and  reopening  trading  in  a 
listed  security.  A  specialist  is  expected 
to  effect  timely  openings  so  as  to 
facilitate  transactions  la  securities  and    . 
to  contribute  to  the  maintenance  of  fair 
and  orderly  markets  in  accordance  %vith 
the  specialist's  obligations  under  the 
Act* 

The  "Coomittnication  Function" 
provides  that  the  specialist  should 
equally  and  impartially  provide  accurate 
and  timely  maricet  information; 
disseminate  accurate,  complete  and 
current  opening  price  indications  and 
pre-opening  inrormatitHi;  and  indicate 
the  depth  (rf  the  current  market  to  the 
extent  his  agency  responsibility  allows, 
to  aU  inquiring  members  in  a 
professional  and  courteous  manner. 

The  "Administrative  Function" 
describes  the  speciahst's  responsibilities 
in  maintaining  the  quality  and 
competitiveness  of  the  Exchange's 
markets  by  employing  prompt  efficient 
and  accurate  administrative  and 
operating  practices.  Among  other  things, 
the  Specialist  also  should  maintain  a 
level  of  trained  staff  on  the  Exchange 


*  This  deMribat  the  ■fflraialive  obHgation  to  buy 
■nd  mO  m  principal  when  nacessary  to  minimize 
otdar  diaparitiaa  and  to  contribata  to  continuity  and 
depth  and  Urn  negative  obligation  to  refrain  from 
trading  unleaa  it  is  necessary  for  the  maintenance  of 
fair  and  orderly  markets. 

*  In  addition  to  describing  the  continuous  market 
obligation  of  a  specialist  acting  as  principal,  this 
function  notes  that  the  specialist  must  ensure  that 
the  election  of  stop  orders  results  from  fair  and 
orderly  price  movement  of  the  stock  and  not  from 
poor  performance  by  the  specialist  or  inadequate 
depth. 

*  This  section  notes  the  specialist  responsibility 
(o  report  promptly  to  the  Exchange  any  active  or 
Iramlnenl  financial  problems  that  may  affect  the 
ability  to  fulfill  responsibilities  to  the  market. 

*  A  spedaUst's  duty  to  maintain  the  auction 
market  includes  his  duty  to  serve  as  market 
coordinator  for  all  of  the  securities  In  which  he  is 
registered  and  to  seek  the  advice  of  Floor  OfTicials 
in  a  timely  manner  when  requesting  delays  in 
openings  or  trading  hall*. 


Floor  at  all  times  sufficient  to  meet 
periods  of  reasonable  demand,  and 
make  arrangements  for  supplementary 
staff  and  financial  resources  that  may 
be  necessary  to  meet  extraordinary 
market  conditions. 

Section  n  sets  forth  the  specialists'    . 
responsibilities  which  include,  among 
other  things,  making  every  effort  to  l^ 
fully  competitive  in  all  segments  of  the 
market  to  establishing  a  positive 
professional  relationship  with  Exchange 
listed  companies;  and  meeting  annually 
with  appropriate  on-  and  off-floor 
representatives. 

Finally,  Section  D  of  the  proposed 
Specialist  Job  Description  lists  a  number 
of  other  market  responsibilities  the 
speciaUst  is  expected  to  discharge, 
which,  in  general,  include  assisting  the 
Exchange  in  developing  and 
implementing  systems  and  procedures 
designed  to  enhance  the  efficiency  and 
competitiveness  of  the  Exchange's 
agency  auction  market  complying  with 
all  measures  and  standards  of 
performance  established  by  the 
Exchange:  keeping  records  required  by 
Federal  and  Exchange  rules;  and  taking 
any  action  not  prohibited  by  Federal  or 
Exchange  rule  or  policy  or  precluded  by 
professional  judgment  to  foster  and 
maintain  liquid  continuous  two-sided 
agency  auction  markets  and  to  ensure 
tfaiat  such  markets  are  fair,  wderly  and 
efficient 

The  Description  concludes  with 
Section  m  which  reqtdres  an  Exchange 
member  to  be  registered  as  an  Exchange 
specialist  in  order  to  be  associated  with 
an  existing  or  newly  created  specialist 
imit  approved  by  the  Exchange,  to 
compkete  an  adequate  training  period 
under  the  supervision  of  an  experienced 
spedaUst;  to  pass  the  Exchange 
administered  spedalist  examination;  to 
ensure  that  the  spedalist  unit  with 
which  he  is  to  be  assodated  meets  the 
Exchange's  spedalist  capital 
requirements;  and  to  partidpate  in  an 
orientation  session  «vith  a  panel  of 
market  professionals.*" 

The  NYSE  states  that  the  purpose  of 
the  Description  is  to  guide  specialists  in 
the  performance  of  their  duties  in  a 
manner  that  is  consistent  with  the  rules 
of  the  Exchange  and  the  provisions  of 
the  Act  and  the  rules  thereunder.  The 
Exchange  believes  that  the  new 
Description  will  add  specificity  to  the 
rules  of  the  Exchange  applicable  to 


">  The  Exchange  intends  to  Include  references  to 
Rule  103A  and  the  Specialist  Performance 
Evaluation  Questionnaire  in  guidelines  for  use  by 
Market  Performance  Committee  members  bi 
conducting  orientation  sessions  for  Exchange 
members  who  desire  to  be  registered  as  an 
Exchange  specialist.  See  NYSE  Letter,  supra  note  3. 
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registered  specialists  and  that  the 
Description  augments  and  rehtforcet 
those  rules. 

The  Commission  finds  that  the 
proposed  rale  change  is  consistent  wHh 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6, ' '  and  the 
rules  and  regulations  thereunder.  Bjr 
providing  more  spedfidty  to  the 
description  of  the  performance  expected 
of  Exdiange  members  who  are 
registered  as  specialists  with  the 
Exdiange,  the  proposed  amendments  to 
Spedalist  Job  Deecriptioa  are  coosiatent 
with  the  requirements  of  section  6(bM5) 
of  the  Ad  which  requires  that  rules  (rf 
an  exchange  be  designed  "to  prevent 
fi^udulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
prindplet  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  ***  and,  in  general  to 
protect  investors  and  the  public  interest 
*  *  *."  The  ^>edalisi  job  Description 
and  die  Code  of  Acceptable  Business 
Practices  for  Spedalists  were  adopted  in 
1976  and  have  not  been  iqxiated  since 
that  time.  The  proposed  amendments 
will  update  Ae  Substance  of  the 
Description  and  the  Code  to  reflect  mon 
accurately  the  changed  duties  and 
responsibititiet  ot  the  ipedalM  rinoa 
the  Description  aad  tlw  Code  wera  ^ 
adopted. 

The  Description  is  ai»o  consistent 
with  requirements  of  Rule  llb-1(aK2)  fH) 
under  the  Act  which  mandata*  that  the 
rules  of  a  national  securities  exchange 
indudb  "requirements,  as  a  condition  of 
a  spedalisf  s  registration,  that  a 
specialist  engage  in  a  course  of  dealings 
for  his  own  account  to  assist  in  the 
maintenance,  so  &r  as  practicable,  of  a 
fair  and  orderiy  market  *  *  *."  By 
e}q)laining  the  course  of  conduct 
expected  by  the  Exdiange  from  its 
spedalists  tmder  Exchange  roles,  the 
Ad  and  the  rules  thereimder,  the 
Description  will  help  assure  that  the 
dealings  of  Exdiange  spedalists 
comport  with  die  requirements  of 
section  11(b)  and  Rule  llb-1. 

Finally,  the  updated  Specialist  fob 
Description  defines  in  detail  for  NYSE 
specialists  their  obligations  and 
responsibilities  under  NYSE  Rule  104, 
section  11  of  the  Ad  and  Rule  llb-1 
thereunder.  We  believe  this  is  benefidal 
particulariy  in  li^t  of  the  concerns 
about  specialist  performance  and 


compliance  with  affirmative  and 
negative  market  making  obligations  that 
were  expressed  in  the  October  1987 
Market  Break  Report** 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act'*  Uiat  the 
proposed  rule  change  is  approved. 

For  the  Commission.  I>y  the  Division  of 
Market  RegulatioB.  pnimant  to  delegated 
authority.  >« 
lonathMaXslB, 
Secretary. 

Dated:  February  7, 1969. 
[FR  Doc.  8»-3303  Filed  2-10-89: 8:45  am] 
BNJJNQ  oooe  •ns-oiHi 


SMALL  BUSINESS  ADMINISTRATION 
Regton  IX  AiMeofy  OomhcM,  I 


The  US.  Small  Business 
Administration.  Region  DC  Advisory 
CoundL  located  in  the  geographical  area 
of  Santa  Ana  will  hold  a  public  meeting 
scheduled  at  9:30  ajn.  on  Tuesday, 
March  14, 1989,  at  the  SBA  offices  at  901 
W.  Civic  Center  Drive,  Suite  16a  Santa 
Ana,  California,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.8.  Small  Business 
Adounistration.  or  others  present 

For  further  information,  write  or  call 
Steve  Waddell,  Distinct  Director.  US. 
Small  Business  Administration.  901 W. 
Civic  Center  Drive.  Suite  lea  Santa 
Ana,  Califbmia  92703, 714/636-2494. 
|aaniMtteM.PauU, 

AcUng  Director,  Office  of  Advisory  CouncilB. 
Febmaiy  6. 1966. 
(FR  Doa  89-3279  FOed  2-10-89: 8:45  am] 


■'  See  the  October  1987  Market  Break,  a  Report 
by  the  Division  of  Market  Regulation.  U.S. 
Securiliee  and  Bxdnnge  CommisaMm,  February 
lS68at4 


U.S.  Small  Business  Administration.  P.O. 

Box  3527,  Louisville.  Kentucky  40201. 

502/582-5971. 

laanneite  M.  PauU. 

Acting  Director.  Office  ofAdvitory  Coaneih. 

Febniary  a  196a 

(FR  Doc.  89-3280  Filed  Z-lO-aa  8:46  an] 


Region  IV  Advfeory  CouncI:  Pubic 
Meeting;  Kentucky 

The  U.S.  Small  Business 
Administration.  Region  IV  Advisory 
Council,  located  in  tiie  geographical  area 
of  L,ouisville  will  hold  a  public  meeting 
scheduled  at  10:00  a.m.  to  3  pjn.  on 
Tuesday.  March  21. 1989,  at  die 
Executive  inn  West,  Drinkwater  Room. 
Louisville,  Kentucky,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
William  Federhofer,  Distrid  Diredor, 


DEPARTMENT  OF  STATE 
(PuMto  Notice  Cai-e/12991 

U.S.  Organtzation  for  mtematlonei 
Tdegnph  ft  TMephone  Consultative 
ConHnlHee  (CCfTT)  Integrated 
Services  DignM  Netwofli  (ISON)  Jobit 
Worldne  Party  and  Study  Group  C; 


••  IS  U.&a  781(1882). 


'MS  U.8.C  78e(b)(2J  (tflSB). 
>«  17  CPR  a»J0-«(W2)  (19861. 


The  Department  of  State  announces 
Uiat  die  Integrated  Service  Digital 
Networii  [ISDN]  Joint  Woridng  Party, 
and  Study  Group  C  of  the  U.S. 
Organization  for  the  International 
Telegra[rfi  and  Telephone  Consultative 
Coeamittee  (CdTT)  will  meet  on  March 
15. 1908  at  9:30  a.ra.  in  Room  1205. 
Department  of  State,  2201 C  Street  NW.. 
Washington.  DC 

The  agenda  for  the  meeting  will  be: 

1.  Approval  of  Minutes  of  December 
18, 1988  meeting: 

2.  Consideration  of  Contributions  in 
preparation  for  the  CCriT  Study  Group 
XI  meeting.  March  29-^iril  11.  Geneva.    . 
and  Study  Groap  I  May  2-12.  Geneva: 

3.  Consideration  of  oomnations  for 
U.S.  Delegation  to  CCTTT  Stud^  Group 
XI  and  I  meetings: 

4.  Other  business. 

Members  of  tlie  general  public  may 
attend  die  meetings  and  join  in  tiie 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  %vill  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  fadHtated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Eari  S.  Barbely. 
Department  of  State.  Washingtoa  DC 
telephone  (202)  647-522a  All  attendees 
must  use  the  C  Street  entrance  to  die 
building. 

Date:  January  26. 1980. 
EariS-BaiMy. 

Director.  Office  of  Telecommunications  and 
Information  Standards:  Chairman.  US. 
CCITT  National  Committee. 
(FR  Doc.  89-«3S  Piled  i-lO-89:  8:45  am] 
SHJJNQ  COK  47ie-07-M 
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OEPARTMENT  OF  TRANSPOflTATiON 

Oniea  of  tha  Sacralary 

[Ordwta-a-lt] 

FHnaaa  Dalai  nilnalioii  of  Flyhl  TraSa 
d/b/a  Air  Raaorta  AMbwa  d/Wa 


AOCNCV:  Department  of  TVaotportation. 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination— Order  89-2-19. 
Order  to  Show  Cause. 


f.  The  Department  of 
Transportation  is  proposing  to  find 
Flight  Trails  d/b/a  Air  Resorts  Airlines 
d/b/a  Resorts  fit  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(c)(2)  of  the  Federal  Aviation 
Act 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  fiJe  their 
responses  with  the  Air  Carrier  Rtness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Room  6401.  Washington,  DC  2066a  and 
serve  them  oa  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  Febroary  23, 
1969. 


TON  TONTNIN  arONMATION  CONTACT 
Ms.  Carol  A.  Woods.  Air  Carrier  Fitness 
Division  (P-«6,  Room  6401),  US. 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington.  DC 
20590,  (202)  366-2340. 

Dated:  Felmiary  7, 1969. 
Gnfar]rS.Dals. 

Aa»i*Umt  Secretary  for  Policy  at»d 
International  Affaiit. 

[PR  Doc  a»-3334  FUed  2-10-86: 8:45  am] 


CoaatQuard 

Sacond  Cooat  Guard  Diatrtet  mdualry 
tMy;  BMViaig 


;  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 


r:  On  14  March  1969.  the 
Commander,  Second  Coast  Guard 
District  will  sponsor  an  Industry  Day 
program  to  provide  for  an  open 
exchange  of  information,  ideas,  and 
opinions  on  matters  of  mutual  hiterest  or 
concern  to  the  iidand  marine  community 
and  the  Coast  Guard.  The  Industry  Day 
activities  will  be  held  at  the 
Breckenridge-Prontenac  Hotel.  1336 
South  Lindbergh.  St  Louis.  MO. 

TIm  Schedule  of  Events  for  Industry 
Dayis: 


Monday  13  March 

l-OMXkOO  PM.  1^  hosr  social  hour, 
and  advance  registration  for  eariy 
arrivals,  in  the  hotel  lounge. 

Tuesday  14  March 

MM  AM.  Registration. 
9Mi  AM.  Industry  Day  Presentations. 
11:30  AM.  "No  host"  Buffet  Luncheon. 
IKM)  PM.  Industry  Day  Presentations 

continue. 
4:00  PM.  Industry  Day  concludes. 

Advance  registration,  and  payment  of 
the  t2OJ00  conference  fee  (wUch 
includes  the  cost  of  the  luncheon)  is 
required.  Persons  desiring  registration 
forms  or  additional  information  on  the 
Industry  Day  activities  and  events 
scheduled  by  other  groups  to  coincide 
with  Industry  Day  should  contact  the 
officers  named  below. 
Recommendations  for  discussion  topics 
will  be  considered  in  developing  the 
final  agenda.  Such  recommendations 
must  be  submitted  in  writing  to  the 
officers  named  below.  All  registration 
forms  and  recommendations  must  be 
received  by  28  February. 
TON  RWIHM  agONMATION  CONTACT. 
CDR  T3.  Rodino  or  LT  BJ),  Ward. 
Commander  (nmb).  Second  Coast  Guard 
District  1430  Olive  Street  St.  Louis.  MO 
63103-2396.  Tel:  Commercial  (314)  425- 
4656.  FTS  279-4655. 
WJt.Lsahy.lr.. 

Rear  Admiral,  US.  Coast  Guard.  Commander. 

Second  Coast  Guard  District 

(FR  Doc  86-3337  nied  2-10-86;  8:45  am] 

■NJJMQ  COK  HH  n  n 

[COQtt-oet] 

Towing  Safaty  Advlaory  Committaa 

AOCNCV:  Coast  Guard.  DOT. 
action:  Request  for  Applications. 


r.  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  Towing  Safety 
Advisory  Committee  (TSAC).  This 
committee  advises  the  Secretary  of 
Transportation  on  rulemaking  matters 
related  to  shallow-draft  inland  and 
coastal  waterway  navigation  and 
towing  safety. 

Eight  members  will  be  appointed  as 
follows:  Two  (2)  members  from  the 
barge  and  towing  industry,  reflecting  a 
geographical  balance*,  two  (2)  members 
from  maritime  labon  two  (2)  membos 
fimn  shippers  (of  whom  at  least  one 
shall  be  engaged  in  the  shipment  of  oil 
or  haiardous  materials  by  baige);  one 
(1)  member  from  port  districts,  port 
authorities  or  terminal  operators;  and 
one  (1)  member  from  the  mineral  and  oil 
supply  vessel  indiistry. 


To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  The  committee  will  meet  at 
least  once  a  year  in  Washington.  D.C.  or 
another  location  selected  by  the  Coast 
Guard. 

date:  Requests  for  applications  should 
be  received  no  later  than  March  30. 
1969. 


:  Persons  interested  in  applying 
should  write  to  Commandant  (G-MP-3). 
U.S.  Coast  Guard  Headquarters. 
Washington.  DC  20593-0001. 


TON  nJNTNn  MTONMATWN  contact: 

Commander  R.J.  ASARO,  Executive 
Director,  Towing  Safety  Advisory 
Committee  (G-MP-3).  Room  2420,  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street  SW..  Washington.  DC  20503- 
0001.  (202)  267-0449. 

Dated:  February  3, 1986. 
)J).SipM. 

Rear  Admiral  US  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc  86-3338  Filed  2-10-86: 8:45  am) 


Fadafoi  Aviation  Adiniiiiiti  ation 
[Propoeed  Advlaory  Ctrcuiar  21-QCCl 

Quatty  Control  fof  CompoaHa 
Matarlaia  and  Stnicturaa 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice. 


:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  21-^a  Quality  Control 
For  Composite  Materials  and  Structures 
for  review  and  comments.  The  proposed 
AC  21-QCC  was  originally  published  in 
Federal  Register  Volume  54,  Number  9. 
Friday,  January  13, 1989.  Notices.  Due  to 
several  requests  fit>m  the  public,  the 
comment  jjeriod  has  been  extended.  The 
proposed  AC  21-QCC  provides 
information  and  guidance  concerning  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  the  Federal 
Aviation  Regulations  (FAR)  Part  21. 
Certification  Procedures  for  Products 
and  Parts. 

DATC  Comments  submitted  must 
identify  the  proposed  AC  21-QCC  file 
number.  P8-22O-0005.  and  be  received 
by  March  3a  1968. 

ADONlllll.  Copies  of  the  proposed  AC 
21-QCC  can  be  obtained  from  and 
comments  may  be  returned  to  the 
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following:  Federal  Aviation 
Administration,  Production  Certification 
Branch.  AIR-220,  Aircraft 
Manufacturing  Division.  Aircraft 
Certification  Service,  800  Independence 
Avenue  SW.,  Washington,  DC  20S91. 

TOR  FUNTHER  mmuumoit  contact: 

Frank  Paskiewicz.  Production 
Certification  Branch,  AIR-220,  Aircraft 
Manufacturing  Divibion.  Room  333, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591  (202)  287-6301. 

mirnjEmonun  mFomumoH: 
Background 
The  proposed  AC  21-QCC  provides 


information  and  guidance  to  FAA 
production  approval  applicants  or 
holders  concerning  acceptable  quality 
control  systems  and  related  procedures 
used  in  the  manufacture  of  composite 
materials  and  structures  for  aircraft  and 
related  products. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  21-QCC 
listed  in  this  notice  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire  to  the  aforementioned 
specified  address.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director,  Aircraft 


Certification  Service,  before  issuing  the 
final  AC 

Comments  received  on  the  proposed 
AC  21-QCC  may  be  examined,  before 
and  after  the  comment  closing  date  in 
Room  333,  FAA  Headquarters  Building 
(FOB-lOA),  800  bidependence  Avenue 
SW.,  Washington.  DC  20591,  between 
8:30  a.m.  and  4:30  p.m. 

Iwued  in  Washington.  DC  on  February  3. 
1986. 

Aathooy  |.  MafiilL 

Acting  Manager,  Aircraft  Manufacturing 
Division. 

(PR  Doc  86-3286  FUed  2-10-69:  8:4S  am| 


BEST  COPY  AVAILABLE 


Sunshine  Act  Meetings 


F«hnl  Ragistav 

Vol.  54.  No.  28 

Monday,  V^rmmry  13,  1«» 


TNi  MdiMi  of  iw  FEDERAL  RE6I9TB) 
oonliiR*  NoioM  tt  NweHNgB  poMaliwt 
under  ttw  '•Garnnmrn*  In  tti*  SumMn* 
Act  (Pub.  L  »4-'409)  5  U.&&  SS2b<eK3). 


Pursuant  to  the  provisioiw  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  4:18  p.ni.  on  Sunday,  February  5, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  authorize  the 
execution  of  an  agreement  by  and 
between  the  Federal  Home  Loan  Bank 
Board,  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC),  and 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC")  whereby  the  FDIC 
will  conduct  and  manage  certain 
conservatorships  and  receiverships  of 
insolvent  savings  and  loan  associations 
and  thrift  institutions. 

The  Board  also  considered  matters 
relating  to  the  Corporation's  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C  C 
Hope,  ]t.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
eariier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (cH2), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(2),  (c)(9)(A)(ii).  and 
(cM9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW.,  Washington.  DC 

Dated  Febniaiy  8. 1860. 
Federal  Depotit  Insorance  Corporation. 
Kobart  B.  Fsidbun. 
Deputy  ExecuUve  Secretary. 
(FR  Doc  8B-337B  Filed  2-9-88;  10:47  ami 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  5:06  p.m.  on  Tuesday,  February  7, 
1989,  the  Board  of  Directors  9i  the 
Federal  Deposit  Insurance  Corporation 
met  in  dosed  session,  by  telephone 
conference  call,  to  consider  (1) 
administrative  enforcement  proceedings, 
and  (2)  matters  relating  to  the  possible 
closing  of  certain  insured  banks. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Qiairman  L 
William  Seidman.  seconded  by  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(e).  (c)(8J, 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U,S.C  652b(c)(6),  (c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  Febniary  8. 1988. 
Federal  Deposit  Insurance  Coiporatian. 
Robert  E-FaldniHi. 
Deputy  Executive  Secretary. 
(FR  Doc  68-3377  Filed  »-«-80: 10:47  am] 


IV  NCQUIATOIIV 


February  8. 1908. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
Na  94-'«09,  5  U.S.C  552B: 

AND  OiATl:  10:00  a.m..  February  15. 


1988. 


:  825  North  Capitol  Street.  N£.. 
Room  9308.  Washington,  DC  20428. 

tTATiM:  Open. 

MAtTOIS  to  M  COfmoaOEO:  Agenda. 

Note.— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 


Agency  Meeting 
Pursuant  to  the  provisions  of  the 


wrowMATiOM.  Lois  D.  Cashell,  Secretary. 
Telephone  (202)  367-840a 

This  is  a  Hst  of  matten  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevent  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 


Fabfuarya.l«i, 


CAP-1. 

Project  No.  8e3fr-OOS.  BES  Hydros  bK. 
CAP-2. 
Profect  No.  2543-018,  The  Montana  Power 
Company 
CAi»^ 
Docket  No.  ELB8-37-001,  Kcahicky  UtiUties 
Company 
CAP-*. 
Proiect  Na  2785-008.  Wolverine  Power 
Corporation  ] 

CAP-6. 
Protect  No.  5074-000,  Baker  Power 
Company 
CAP-e: 
Project  No.  9543-001.  Rim  View  Trout  * 

Company 
CAP-7. 
Project  No.  5984-002,  Niagara  Mohawk 
Power  Corporation  i 

CAP-8.  i 

Project  No.  9840-001,  Appomattox  River      I 
Water  Authority 
CAP-e. 
Project  No.  6032-001.  Niagara  Mohawk 
Ftower  Corporation  and  Fourth  Branch 
Associates 
Project  No.  0706-001,  Mechanicville 
Corporation 
CAP-ia 
Project  No.  819-008,  Pacific  Gas  and 
Electric  Company  \ 

CAP-11. 

Project  No.  10610-001,  Trout  Creek,  he. 
CAP-IZ 

Project  No.  10611-001.  Whiskey  Creek.  Inc. 
CAP-13. 
Project  No.  2680-007.  Consumers  Power 
Company  and  the  The  Detroit  F'^ison 
Company 
CAP-14. 
Docket  No.  UL88-24-001.  Gty  of 
Martinsville,  Virginia 
CAP-15. 

Project  No.  7964-004,  )D)  Energy  Company 
CAP-16. 
Project  No.  3512-000.  UAH-Braendiy  Hydro 
Associates 
CAP-17. 
Project  No.  2144-007.  City  of  Seattle, 
Washington 
CAP-18. 

Omitted 

CAP-lft    ,     j  ,: 
Docket  Nos.  ER88-171-000  and  ERa8-«19- 
000.  Gulf  States  Utilities  Company 
CAP-2a 
Docket  No.  ER8e-133-000.  Pennsylvania 
Power  8  Light  Company 
CAP-21. 
Docket  No.  ER8e-53-001.  Green  Mountain 
Power  Corporation 
CAP-22. 
Dodcet  No.  EL88-27-001.  North  Carolina 
Eastern  Municipal  Power  Agency  v. 
Carolina  Power  A  Light  Company 


:  A 
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CAP-23. 

Omitted. 
CAP-24. 
Docket  Nos.  ER82-553-004  and  ER82-S54- 
004.  Ohio  Power  Company 
CAP-25. 
Docket  No.  EL89-4-00a  Northern 
California  Power  Agency  v.  Pacinc  Gas  & 
Electric  Company 
CAP-2a 
Docket  No.  EL88-22-000.  Western  Area 
Power  Administration  v.  Pacific  Gas  & 
Electric  Company.  The  Northern 
California  Power  Agency,  and  the  Cities 
of  Alameda.  Healdsburg.  Ukiah.  Santa 
Clara  L,odi,  and  Lompac  California 
CAP-27. 
Docket  No.  EL88-14-000.  James  E.  OlMeil 
Attorney  General  of  the  State  of  Rhode 
Island  and  the  Rhode  island  Division  of 
Public  Utilities  and  Carriers  v.  Montaup 
Qectric  Company 
CAP-28. 
Docket  No.  ERB5-720-00t.  Connecticut 

Light  and  Power  Company 
Docket  No.  ER85-707-001,  Western 
Massachusetts  Electric  Company 
Docket  No.  ER85-689-001.  Holyoke  Water 
Power  Company  and  Holyoke  Power  8 
Electric  Company 
CAP-29. 
Docket  No.  ER88-83-004  (Phase  I). 
Southern  California  Edison  Company 
CAP-3a 
Docket  Nos.  EL88-^-001  and  EL87-«6-001, 
Commonwealth  Electric  Company  v. 
Boston  Edison  Company 
CAP-31. 
Docket  No.  9280-003.  Adirondack  Hydro 
Development  Corporation 

Consent  Miscellaneous  Agenda 

CAM-1. 
Docket  Nos.  RM8»-6-O0a  Establishment  of 
Deadlines  for  Ftnt  Sellers  to  Make  and 
Report  Refunds 
CAM-2. 
Docket  No.  RM89-(M)0a  Removal  of 
Contract  Duration  and  Right  of  First 
Refusal  Regulations  for  Certain  OCS  Gas 
CAM-3. 

■     Docket  No.  GP87-eO-001.  Transcontinental 
Gas  Pipe  Lane  Corporation  v.  Enstar 
Petroleum  Company 
CAM-^. 
Docket  No.  RO87-8-001.  Marathon 
Petroleum  Company 
CAM-5. 
Docket  No.  RO8&-5-000.  William  Valentine 
and  Sons.  Ina.  Valentine  Construction. 
:      Inc..  Dale  L.  Valentine.  Vema  Valentine 

and  James  L  Merchant 
CAM-6. 
Docket  No.  RM89-9-00.  Statement  of  Policy 
Limited  Interx-ention  by  Fish  and  Wildlife 
•    Agencies  at  the  Appeal  Stage  of  a 
Licensing  Proceeding 

Consent  Gas  Agenda 

CAG-1. 

Docket  No.  RP88-198-007.  Transwestem 
Pipeline  Company     . 
CAG-2. 
Docket  No.  TM89-1-001.  Alabama- 
Tennessee  Natural  Gas  Company 


CAG-3. 
Docket  Nos.  CP87-309-006  and  RP8ft-20»- 
002.  Paiute  Pipeline  Company 
CAG-4. 
Docket  Nos.  TA8fr-4-37-003  and  RP89-1- 
004.  Northwest  Pipeline  Corporation 
CAG-5. 

Omitted 
CAG-6. 
Docket  Nos.  RP8&-227-004  and  RP88-227- 
007.  Pauite  Pipeline  Company 
CAG-7. 
Docket  No.  RP88-191-00t.  Tennessee  Gas 
Pipeline  Company 
CAG-8. 

Docket  No.  RP88-58-00.  Bear  Creek  Storage 
Company 
CAG-0. 
Docket  No.  RP89-60-000.  Southwest  Gas 
Storage  Company 
CAG-10. 
Docket  No.  GTSe-S-OOa  Columbia  Gas 
Transmission  Corporation  and  Columbia 
Gulf  Transmission  Company 
CAG-11. 
Docket  Nos.  TA88-3-25-004.  RP88-14fr-003 
and  RP89-12-003.  Mississippi  River 
Transmission  Corporation 
CAG-12. 
Docket  No.  TA89-1-1-991.  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-13. 

Docket  Nos.  TA88-1-27-004.  RP88-57-005 
and  RP88-109-002.  North  Penn  Gas 
Company 
CAG-14. 
Docket  No.  TA89-1-51-003.  Great  L.akes 
Gas  Transmission  Company 
CAG-15. 
Docket  No.  RP8&-34-001.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-16. 

Docket  Nos.  TA86-119-010.  RP89-30-001. 
TA84-2-9-009  and  TA85-1-9-006. 
Tennessee  Gas  Pipe  Line  Company 
CAG-17. 

Docket  No.  RP88-68-^na  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-ia 
Docket  No.  RP88-239-007.  Trunkline  Gas 
Company 
CAG-19. 
Docket  No.  RP(t7-14-00S.  Algonquin  Gas 
Transmission  Company 
CAG-20. 

Docket  No.  RP88-287-005.  South  Georgia 
Natural  Gas  Company 
CAG-21. 

Docket  No.  RP89-45-^)01.  ANR  Pipeline 
Company 
CAG— 22. 

Docket  No.  ST83^29-004,  BP  Gas 
Transmission  Company  (Formerly  Lear 
Petroleum  Corporation 
CAG-23. 
Docket  Nos.  ST86-1657-002.  ST86-te60- 
002.  ST86-166»-002.  ST86-1 687-002. 
ST86-1688-002.  ST86-168&-002.  STBfr- 
1600-002.  ST86-1691-002.  ST8&-1 692-002. 
ST86-1752-002.  ST86-1 778-002.  ST86- 
1779-002.  ST86-1781-002.  ST8&-1790-W2. 
ST86-1849-002.  ST86-1 853-002.  ST86- 
1876-002.  ST8&-1877-002.  ST86-1 896-002. 
ST86-1 898-002.  ST86-1899-002.  ST86- 
1900-002.  ST86-1901-002.  ST86-1 902-002. 


ST86-1903-002.  ST86-1904-002.  STSO- 
1905-002.  ST86-1906-002.  ST86-1 954-002. 
STa6-1955-002.  ST86-1 956-002.  ST86- 
1957-002.  ST86-1 959-002.  ST86-1971-002. 
ST8b-2009-002.  SI  86-2014-002.  ST86- 
2035-002.  ST86-2048-O02.  ST86-2049-002. 
ST86-20S0-002.  ST86-21 13-002.  ST8&- 
2114-002,  STa8-2115-002.  ST86-2116-002. 
ST86-21 17-002,  ST86-2126-002.  ST86- 
2128-002.  ST86-21 32-002,  ST86-2133-«E. 
ST86-21 34-002.  ST86-21 37-002.  ST8&- 
2142-002.  ST86-2144-002.  ST86-21 46-002. 
ST86-2147-002.  ST8&-2151-^)0.  ST8fr- 
2201-002.  ST86-2202-002.  ST86-2a03-002. 
ST86-2204-002.  ST86-2205-002.  ST86- 
2206-002.  ST86-221O-002.  ST86-221 1-002. 
ST86-2212-002.  ST8fr-221 3-002,  ST86- 
2214-002,  ST86-221 5-002.  ST86-221 6-002. 
ST88-2254-002.  ST86-2255-002.  ST86- 
2257-002.  ST86-2258-00^  STa6-2260-002. 
ST86-2261-002.  ST86-2282-002.  STa6- 
2419-002,  ST88-2422-002.  ST86-2431-002. 
and  ST86-2432-002.  ANR  Pipeline 
Company 
CAG-24. 

Docket  No,  ia»8»-187-008,  Columbia  Gas 
Transmission  Corporation 
CAG-25. 

Docket  Nos.  RP88-187-010.  and  RP988-187- 
011.  Columbia  Gas  Transmission 
Corporation 
CAG-26. 
Docket  No.  RP88-241-005.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-27. 
Docket  No.  RP88-196-006.  Transwestem 
Pipeline  Company 
CAG-2a 

Docket  No.  RP88-240-004.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-29. 

Docket  No.  RP83-03-020.  Trunkline  Gas 
Company 
CAG— 30. 
Docket  Nos.  RP85-122-015.  and  RP87-30- 
020,  Colorado  Interstate  Gas  Company 
CAG-31. 
Docket  Na  RP86-262-O01,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-32. 
Docket  No.  RP88-25ft-002.  Southern 
Natural  Gas  Company 
CAG-33. 
Docket  No.  RPB7-30-002.  Colorado 
Interstate  Gas  Company 
CAG-34. 
Docket  No.  RP88-47-013.  Northwest 
Pipeline  Company 
CAG-35. 
Docket  Nos.  RP88-259-004  and  RP88-2S©- 
006,  Northern  Natural  Gas  Company. 
Division  of  Enron,  Corp. 
CAG-36. 
Docket  No.  RP89-16-001,  fransweslem 
Pipeline  Company 
CAG-37. 
Docket  No.  RP87-34-004.  United  Gas  Pipe 
Line  Company 
CAG-38. 

Docket  No.  ST85-1397-002.  Kansas  Power 
and  Light  Company 
CAG-39. 
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Docket  Nos.  CP86-S78-(n9.  RP85-13-027. 
RPB»-l7-0ia  and  TQ88-2-37-024, 
NoiUnvett  PtpeKne  Cbrpvration 
CAG-m. 
Docket  Nos.  RP«S-in-«M  and  RPBO-M- 
on.  8m  Robm  Pipeline  Cocnpeny 
CAC-«. 
Dodwt  No.  RPM-aZ-OM.  Tarpon 
TMnoMiMion  Company 
CAG~t2. 
Doclwt  Na  RPB5-lM-eoa  Poakandle 

Eaoton  Pipe  LiM  Carapany 
Docket  Na  RFW-'ie-OOO.  Boot  Ohio 
Conpoay  v.  PMhondle  Baatem  Pipe  Line 
Coiapany 
CAG-43. 
Docket  Nos.  RPBS-IO-OOO  and  RP88-211- 
000.  CNC  lYanamission  Corporation 
CAG^M. 
Docket  Nos.  RP(0-137-O11  an<fRP65-31- 
OOa  Transcontinentai  Gas  Pipe  Line 
Corporation 
CAG-16. 
Dadiet  No.  RFW-t-IMlOO  Sea  Robin 
Pipeline  Compoiiy 
CAG-ta. 
Docket  Nos.  RP87-86-00a  RPMI-11-Oie  and 
RPK>n-«0O(PtMae  B)L  KN  Bteigy.  bic 
CAG-47. 
Docket  No.  RPBft-ZOe-OlS.  Natural  Cm 
ttptHma  Coaiyny  tl  Awerica 
CA&-«8. 
Docket  Nos.  RPBe-ea-OOO  and  RFW-M6- 
000,  Williams  Natural  Gas  Company 
CAG-«e. 
Docket  No.  RP8ft-lie-«0a  Louisiana- 
Nevada  Transit  Company 
CAG-«). 

Omitted 
CAG-61. 
Docket  Nos.  8Tae-2ii2-O0a.STa8-300e-00a 
and  STBS-«0e2-000.  The  Tekas 
Corporation 
CAG-52. 
Docket  Nos.  ST88-MS2-00a  and  STa»-I94- 
000.  BP  Gas  Transmission  Company 
CAG-53. 
Docket  No.  STW-lS-Om.  Red  River 

CAC-M. 
Docket  Nos.  STW-229-OOa  STa»-2S56-00a 
ST88-290«-««  8rns-9337-«»  and 
ST88-t985.  Louisiana  Interstate  Gas 
CorporaMon 
CAG-66. 
Docket  No.  CP68-428-001.  NRM  Operating 
Company.  LP.  and  BncrMark,  bic 
CAG-«e. 

Docket  No.  CI87-223-002.  OXY  USA.  faic 
CAG-«7. 

Omitted 
CAG-S8. 
DoclKt  No.  CIM-W7-«e.  IMon 
Exploration  Partaora.  Ltd. 
CAG-40. 
Docket  No.  CIM-113-003.  ANR  Gatherin( 

ConsftDv 
Docket  No.  ClM-n9-00a.  ANR  Supply 

Company 
Docket  Na  087-223-003.  OXY  USA.  Inc. 
Docket  No.  CI87-307-002.  MidCon 

Marketing  Corporation 
Docket  No.  CI«7-e21-002.  lUowntain 

Industrial  Gas  Company 
Docket  No.  088-274-001.  CoasUiSUies 
Gas  Transmission  Company 


CAG-ao. 

Docket  Na  CU»-lS4-oaa  SheU  Ofiskote. 
Inc. 
CAG-61. 
Docket  No.  CP86^92-002.  Moraine  Pipeline 
Company 
CAG-62. 
Docket  No.  CP88-820-001.  Arkla  Energy 
Resources,  a  Division  of  Arida.  Inc. 
CAG-63. 
Docket  No.  CPa8-25S-002.  Transcontinental 
Gas  Pipe  Line  Company 
CAG-M. 
Docket  No.  CP88-69fr-002.  Midwestern  Gas 
Transmission  Company 
GAC-aCw 
Docket  No.  CPe8-312-002.  Natural  Gaa 
Pipeline  Company  of  America 
GAC-0& 
Docket  No.  CP88-763-001.  Pelican 

Intentate  Gas  System 
CAG-«7. 

Docket  Na  RP88-13-002.  )«mes  River 
Corporation  of  Nevada  v.  Northwest 
Pipeline  Corporation 
Docket  Na  CPa»-lll-«e2.  Northwest 

Pipeline  Corporation 
Docket  No.  CPB7-328-003,  Northwest 
Pipeline  Corporation 
CAG-OB. 
Docket  Na  CP85-42-O01.  Kansas  Power 
and  light  Company  v.  Williams  NatMral 
GasCoMftony 
Docket  No.  C|in-2»-fl02.  WiUiaras  Natural 
Gas  Company 

CAG-ae. 

Docket  Na  CPg6-7»-002,  National  Steel 
Corporation 
CAG-70. 
Docket  No.  CP«7-4-«03.  PeM^ast  Gas 
Service  Compai^  and  Texas  Eastern 
Transmission  Corporation 
Docket  Na  CP07-«-aei.  CNG  Transmission 

Corporation 
Docket  Na  CP«7-2»-003.  Texas  Eastern 
Transmission  Corporation. 
CAG-71. 
Docket  Nos.  CPe8-245-002  and  CP8fr-2«5- 
003.  Tennessee  Gas  Pipeline  Company 
CAG-72. 
Docket  No.  CP88-28e-001.  Midwestern  Gas 
Transmission  Company 
CAG-73. 
Docket  No.  CP8S-806-00a,  Texas  Eastern 
Transmission  Corporation 
CAG-74. 
Docket  No.  CP8e-M2-00a  Tennessee  Gas 
Pipeline  Company 
CAG-75. 
Docket  No.  CPee-062-000.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-78. 
Docket  No.  CPaO-SSS-OOa  Tennessee  Gas 
Pipeline  Company 
CAG-77. 
Docket  No.  CPe8-«2e-000.  Tennessee  Gas 
Pipeline  Company 
CAG-TS. 
Docket  Na  CPge-e86-000  Transwestern 
Pipeline  Company 
CAG-79. 

Docket  Na  CPt7-M8-an.  Columbia  Gas 

Transmission  Corporation 
CAG-aa 
Docket  Na  CPas-UT-OOO,  ANR  Pi^Une 

Company 


CAG-81. 
Docket  Nos.  CP86-427-000.  CP86-620-000 
and  CP88-352-000.  ANR  Pipeline 
Gompeny 
CAG-82. 
Docket  No.  CP88-376-000.  Arkla  Energy 
Resources,  A  Division  of  Arkla.  Inc. 

CAC-as. 

Docket  No.  CP8»-«3-00a  WiHiams  Natural 

Gas  Company 
CAG-a«. 
Docket  NaCPaO  5W  aOft  Northern 

Natural  Gas  Company.  Division  of  Enron 

Corp. 

CAG-aa. 

Docket  No.  CPa8-3-aeo,  Texas  Gas 
Transmission  Corporation 

CAG-aa. 

Docket  No.  CP87-lO7-a00.  Midwestern 

PipeHne  Company 
CAG-a?. 
Docket  No.  CP88-778-00O.  HalT-Houston 

Oil  Company 

CAG-aa. 

Docket  Nos.  TA84-1-28-000  and  TAa4-2- 
28-005.  Panhandle  Eastern  Pipe  Line 
Company 


L 

P-1. 
Reserved 

IL  ElooMe  Rate  I 

ER-l.  Docket  No.  EL8a-6B-001.  Uuisiana 
Public  Service  Commission  v.  System 
Energy  Resources.  Inc.  Concerning  equity 
reopener  clause. 

MiBcelhaeoue  Motlen 

M-1. 

Reserved 
M-2. 

Reserved 
M-a. 
Docket  Nos.  RM88-14-002  and  RM8a-l»- 
001.  Interpretation  of.  and  Regulations. 
Under  Section  5  of  the  Outer  Continental 
Shelf  Unds  Act  (OC8LA)  Govemtng 
Transportation  of  Natural  Gas  by 
Interetate  Natural  Gas  Pipelines  on  the 
Outer  Continentai  Shelf.  Order  on 
reheering. 

L  Pipeline  Rate  Mattera 

RP-l.(A) 

Docket  Nos.  CP88-391-eeO  and  RP8»-ie7- 
000.  Transcontinental  Gas  Pipe  Line 
Corporation.  Concerning  certificate 
application  for  gas  inventory  charge, 
standby  service,  and  firm  storage 
authorization. 
RP-l.(B) 

Docket  Hot.  CP88-391-000.  RP88-ie7-000 
and  CPa9-728-00a  Transcontinental  Gas 
Pipe  Line  Corporation.  Concerning 
authorization  for  an  hiterim  gas 
inventory  charge. 
RP-l.(C) 

Docket  Nos..  GPSa-aOl-OOO.  RP88-167-000 
and  CP8e-75e-000,  Transcontinental  Gas 
Pipe  Line  Corporation.  Concerning 
authorization  for  iaterruptible  sales 
servica 
RP-2. 
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Docket  Nos.  RPB7-17-002  and  RPaa-taSr- 
0002.  Gas  R^aeareb  Institute.  Rehearing 
and  court  remand. 

IL  Producer  Mattan 

a-1. 
Reserved 

UL  Pipeline  Certificato  Matters 

CP-1. 

Reserved 

Lois  D.  CashelL 

Secretary. 

{FR  Doc.  89-3441  Filed  2-«-89;  3:29  pm| 

MUUNa  GOOC  S717-et-M 

(usrrc  SE-89-05] 

MTERMAnONM.  TRAM  COMMISaiON 

THM  AND  DATl:  Thursday,  February  9. 

1989  at  3:30  pjXL 

PLACe  Room  lOl.  500  E  Street  SWm 

Washington.  DC  20436. 

STATUS:  Open  to  the  public 

MATTfRSTOI 


1.  Inv.  No.  731-TA-207  (Final— Court 
Remand)  (Cellular  Mobile  Telephones  and 
Subassemblies  Thereof) — briefing  and  vote. 

CONTACT  POISON  FOR  MOM 

mpORMATlOii:  Kenneth  R.  Masoa 

Secretary.  (202)  252-lOOa 

Kaaaetb  R.  Mason. 

Secretary. 

February  ft  laOft 

|FR  Doc.  80-M22  Filed  2-9-89:  2:38  pm]  • 


(USrrc  SE-89-04A1 
INTCRNATKNIAL  TRAOC  ( 

TIME  AND  DATE  Thursday,  February  IS. 

1988  at  4:30  p.ra. 

PtACS:  Room  101,  500  E  Street  SW.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

Change  of  time.  This  meeting  was 
originally  scheduled  to  be  held  at  12 
noon. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary,  (202)  252-lOOa 
Kenneth  R.  Mason. 

Secretary. 

February  ft  lOOft 

[FR  Doc  a»-3423  Filed  2-»-8e:  2:39  pm] 

■ajjNO  <:ooc  i 


I,  Benjamin  F.  Baer,  Chairman  of  die 
United  ^tes  Parole  CommissioBr 
presided  at  a  meeting  of  said 
Commission  w^ich  started  at  nine 
o'clock  am.  on  Tuesday,  February  a 
1989  at  die  Commission's  Central  Office, 
5550  Friendship  Boulevard,  Chevy 
Oiase,  Maryland  20615.  The  meeting 
ended  at  or  about  2:30  p.m.  The  purpose 
of  the  meeting  was  to  decide 
approximately  13  appeals  from  National 
Commissioner's  decisions  pursuant  to  28 
C.F.R.  Sea  2.27.  Nine  Commissioners 
were  present,  constituting  a  quorum 
when  the  vote  to  close  the  meeting  was 
submitted. 

Public  announcements  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion,  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Benjamin  F.  Baer,  Jasper 
Clay,  Jr.,  Vincent  FechteL  jr.,  Carol 
Pavilack  Getty,  Daniel  R.  Lopez,  and  G. 
MacKenzie  RasL 

IN  WITNESS  WHEREOF.  I  make  this 
^  official  record  of  the  vote  taken  to  close 
this  meeting  and  authcMize  this  record  to 
be  made  available  to  the  public. 

Date:  Febfuaiy  ft  IBBft 
Ben|arain  F.  Baer. 
Chairman,  US.  Parole  Commission. 
(FR  Doa89-340a  Filed  2-»-a8: 2:42  pm| 
anjjNQ  COOK  ssie-Mi 

(Meeting  No.  1413] 
TENNESSEE  VALLEY  AUTMORITV 
I  AND  DATE:  1:30  p.m.  (EST), 


(7P04O1I 

PAROLE  ( 

Record  of  Vote  of  Meeting  Closure 
(PubUc  Uw  94-400)  (5  U.S.C  Sec  S52b) 


Wednesday,  February  15. 1989. 
place:  TVA  Chattanooga  Office 
Complex  Auditorium.  1101  Market 
Street.  Chattanooga,  Tennessee. 

status:  Open. 

AGENDA 

Approval  of  minutes  of  meeting  held  on 
lanuary  4, 1988. 

Discussioo  Item 

1.  TVA  staff  will  report  on  water  resources 
management 

Action  Items 

New  Business 

A — Budget  and  Financing 

Al.  ModificaUon  of  the  Capital  Budget 
Fkianced  from  Power  Proceeds  and 


Borrowings  for  Fiscal  Year  10a»— Reyoolda. 
Alabama.  lei-kV  Switching  Station  Project 

C — Power  Items 

*Cl.  Renewal  Power  Contract  with 
Chattanooga.  Tennessee. 

C2.  Revision  to  Economy  Surplus  Power 
Program. 

C3.  Arrangement  for  Providing  Distributors 
a  Coincidence  Factor  Credit  for  Large  Part  A 
Loads. 

C4.  Alternative  Wholesale  Power  Rate 
Schedules  with  a  Revised  Adjustment  4 
Providing  for  Calculation  of  Credits  and 
Quarterly  Basis. 
E— Real  Property  Transactions 

El.  Abandonment  of  Navigation  Fjisement 
Rights  Affecting  Approximately  5.5  Acres  on 
Kentudcy  Reservoir  in  Humphreys  County, 
Tennessee. 

E2.  Abandonment  of  Road  Right  of  Way 
Affecting  3.6  Acres  on  Ouckamaoga 
Reservoir  in  Hamilton  County.  Tennesaeey 

F — Unclassified. 

Fl.  Supplement  No.  5  to  Contract  No.  TV- 
S28Z8A  Between  TVA  and  the  Resource 
Authority  in  Sumner  County.  Tenneseee.- 

F2.  Supplement  No.  2  to  Subagreement  Na 
27  to  Memorandum  of  Agreement  No.  TV- 
2392aA  between  TVA  and  VJS.  Department  ot 
the  Army,  Corps  of  Engineers,  for 
ImprovemenU  to  Naxigatioo  Facilities  on  the 
Tennessee  River. 

F3.  Supplement  Na  11  to  Contract  Na  TV- 
ee546A  with  U.S.  Department  of  Agricultme, 
Forest  Service,  for  Geographic  Information 
System  Assistance. 

"F4.  Supfrfement  Na  2  to  Contract  Na  TV- 
70363A  Between  TVA  and  the  Solar  Energy 
Research  Institute. 

F5.  Project  Order  form  the  VS.  Army 
Resource  Management  Division.  Rocky 
Mountain  Arsenal  to  TVA.  National 
Fertilizer  Development  Center. 

FB.  Proposed  Supplement  No.  3  to  Contract 
Na  TV-62455A  with  the  Department  of 
Energ>-.  Bonneville  Power  Administration. 

F7.  Supplement  No.  5  to  Contract  Na  TV- 
66099A  Between  TVA  and  the  Department  of 
Energj-.  Western  Area  Power  Administratioa 

CONTACT  PERSON  FOR  MORE 
information:  Alan  CarmichaeL 
Manager  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting  (Call 
(615)  632-800a  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 

Dated:  February  8. 1988. 
Edward  S.  Christenbary, 
General  Counsel  and  Secretary 
(FR  Doc.  89-3424  Filed  2-»-a0;  2:38  pml 
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DEPARTMEIfT  OF  TRANSPORTATXHI 


14CFRPart39 

rOocket  No.  M-NM-215-AD;  AmdL  3»- 
61411 


Mo<M  CL-44D4  and  CL-44J  SarlM 


AOENCr  Federal  Aviation 
Adnunistratioii  (FAA),  DOT. 
action:  Final  rale. 

■UIMMIIY  Tliis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Canadair  Model  CL-44D4 
and  CL-44)  series  airplanes,  which 
requires  viwal  and  non-destructive 
testing  (NDT)  inspection  for  corrosion 
on  the  upper  wing  skin  between  the 
&x>nt  and  rear  spars,  over  the  total  wing 
span,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  reports  fA 
extensive  exfoliation  corrosion  found  on 
the  wings  of  several  airplanes  dining 
recent  overhaul.  This  condition,  if  not 
corrected,  could  result  in  reduction  of 
the  stractural  integrity  of  Ihe  wing,  and 
could  eventually  lead  to  failure  of  the 
wing. 

EFFECTIVE  DATE:  March  7, 1980. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Bombardier,  Inc  Canadair  Aerospace 
Group,  P.O.  Box  6087,  Station  A, 
Montreal,  Quebec  H3C  3G9,  Canada. 
This  information  may  be  examined  at 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  FAA,  New  England 
Region.  New  York  Aircraft  Certification 
Office.  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Lester  Lipsius,  Aerospace  Engineer, 
Airframe  Branch  (ANE-172),  New  York 
Aircraft  Certification  Office,  FAA,  New 


England  Region,  181  South  Franklin 
Avenue,  Valley  Stream,  New  York 
11581:  tdephone  (510)  791-6220. 
SUPPLEMENTARV  WFORMATION.  During  a 
recent  overhaul  of  three  U.S.-registered 
Model  CL-44D4  series  airplanes, 
extensive  corrosion  damage,  sadi  as 
raised  blistering  and  bulging,  was  found 
on  the  upper  wing  skin  between  the 
front  and  rear  q>ars  on  all  three  planes. 
This  condition,  if  not  corrected,  could 
lead  to  weakening  of  the  wing  structure, 
and  could  eventually  lead  to  failure  of 
the  wing. 

Canadair  has  issued  Alert  Wire  44T- 
1340/2431.  dated  October  28, 1988, 
whidi  desoibes  procedures  for  visual 
and  NDT  inspectioos  for  coiroaton 
damage  <rf  thia  upper  wing  skin. 
Ttansport  Canada,  which  is  the 
airworthiness  authority  for  Canada,  has 
issued  Canadian  Airworthiness 
Directive  CF-88-21.  dated  November  2. 
1988,  making  compliance  with  the 
Canadair  Alert  Wire  mandatory. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United  -  0 
States,  this  AD  requires  repetitive  visual 
and  NDT  (ultrasonic  or  eddy  current) 
inspections  in  accordance  with  the  alert 
wire  previously  described,  and  repair,  if 
necessary,  in  accordance  with  a  method 
approved  by  the  FAA. 

Additionally,  this  action  requires  that 
operators  submit  a  report  of  the  results 
of  their  inspections  to  Canadair  for 
evaluation  and  a  determination  of  an 
approjmate  repair  sdieme. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Information  collection  re(|uireinents 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  and  have  been  assigned 
OMB  Control  Ntmiber  2120-0056. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 


national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emeigency  regulation  under 
DOT  Regulatory  Polides  and  Procedures 
(44  FR 11034:  February  26, 1979).  If  this 
actioo  is  subsequently  determined  to 
involve  a  significant/ina|or  regulation,  a 
final  regulatory  evaluation  ox  analysis, 
as  appropriate,  will  be  prepared  and 
l^ced  in  the  r^ulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Sid>iecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adaption  of  the  Amendment 

According,  pursuant  to  die  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Antharity:  49  U.S.C  1354(a).  1421  and  1423: 
49  US.a  108(g)  (Revised  Pub.  L  87-448, 
lanuaiy  12, 1963):  and  14  CFR  11.88. 

2.  By  adding  the  following  new 
airworthiness  directive: 

S  38.13   lAisndedl 

riiiwlsii  Api^ies  to  Model  CLr44D4  and  CL- 
44|  series  sirpUnea,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accompliahed. 
To  prevent  wing  failure  due  to  exfoliation 

corrosion  on  the  wing  upper  skin,  accompUsh 

the  following: 
A  Within  225  hours  time-in-service  or  30 

days  after  the  effective  date  of  this  AD, 

whichever  occurs  first,  and  thereafter  at 
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intervals  not  to  exce«d  12  months,  perfonn  a 
visual  inspection  of  the  upper  wing  skin  area 
between  the  front  and  rear  spars  over  the 
total  wing  span  for  conocion,  including 
raised  blistering  or  bulging,  in  accordance 
with  Canadair  Alert  Wire  44T-1340/2431. 
dated  October  28. 1988. 

1.  If  the  extent  of  such  corrosion  exceeds  20 
sq.ln.  in  any  one  skin  panel  between 
chordwise  joints,  prior  to  further  flight 
conduct  a  non-destructive  testing  (NDT) 
inspection,  using  ultrasonic  or  eddy  current 
inspection  techniques,  to  determine  the  skin 
thickness,  in  accordance  with  the  Alert  Wire. 
Repair  the  corrosioo  area  prior  to  further 
fU^t  in  accordance  with  a  method  approved 
by  the  Manager,  New  York  Aircraft 
Certiiicatioo  Office,  FAA.  New  England 
Ragioo. 

2.  If  the  extent  of  such  corrosion  exists 
within  an  area  equal  to  or  less  than  20  sq.in. 
in  any  one  skin  panel,  between  chordwise 
joints,  repair  corrosion  area  within  900  hours 
time-in-service  or  6  months  af*er  the  effective 
date  of  this  AD,  whichever  occurs  first 
Repair  must  be  accomplished  in  accordance 
with  a  method  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office.  FAA. 
New  England  Region. 

E  Within  48  hours  after  performing  the 
inspections  required  by  paragraph  A.,  above, 
submit  a  report  of  results  to  Canadair,  in 
accordance  with  Canadair  Alert  Wire  44T- 
1340/2431.  dated  October  2a  198&  The  repoH 
must  include  information  as  to  the  extent  and 
location  of  the  cotrosion.  and  the  inspection 
method  used. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office.  FAA» 
New  England  Region. 

Note,. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  New  York 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Bombardier,  Inc.,  Canadair 
Aerospace  Group,  P.O.  Box  6087,  Station 
A.  Montreal,  Quebec  H3C  3G9,  Canada. 
This  information  may  be  examined  at 
FAA,  Northwest  Mountain  Region,  17900 
PaciRc  Highway  South,  Seattle, 
Washington,  or  FAA,  New  England 
Region,  New  York  Aircraft  Certiflcation 


Office.  181  South  Franklin  Avenue. 
Room  202.  Valley  Stream.  New  York. 

This  amendment  becomes  effective 
March  7. 1960. 

Issued  in  Seattle,  Washington,  on  February 
6.1980. 

LarayAKailh, 

Manager.  Transpori  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc  80-3384  nied  2-13-80;  8:45  am] 

I  COM  4S1S-1»4I 


14CFRPart39 

[Docket  Na  89-MI-15S-AD:  Amdt  9»- 
•143] 

Afcworthin—  Dlfctlvw;  Fokkef 
Modal  F-27  S«rtM  AirplanM 

AOmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Hnal  rule. 


This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-27 
series  airplanes,  which  requires  a  one- 
time inspection  of  the  upper  brace  strut 
in  the  nacelle  center  section,  to  ensiue 
the  struts  are  of  the  correct 
configuration,  and  replacement,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  a  broken  upper  brace  strut 
due  to  fatigue  cracking.  This  condition, 
if  not  corrected,  could  result  in  engine 
separation  and  subsequent  structural 
damage  to  the  airplane  aft  of  the  engine. 
emcnve  date:  March  28, 1989. 
AOORESSCS:  The  applicable  service 
^information  may  be  obtained  from 
T'okker  Aircraft  USA,  Inc..  1199  N. 
Fairfax  Street,  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Moimtain  Region.  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattie. 
Washington. 

FOR  FWrmCII  INFORMATION  CONTACT 
Mr.  Mark  Quam.  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
197&  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-6896e.  SeatUe,  Washington 
98168. 


rARV  mtormatmn:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive  applicable  to 
certain  Fokker  Model  F-27  series 
airplanes,  which  requires  a  one-time 
inspection  of  the  upper  brace  strut  in  the 
nacelle  center  section  to  ensure  that  the 


struts  are  of  the  correct  configuration, 
and  replacement  of  the  strut,  if 
necessary,  was  published  in  the  Federal 
Ragistar  on  November  17. 1988  (53  FR 
46464). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  11  airplanes  of  U.S. 
registiy  will  be  affected  by  this  AD.  that 
it  will  take  approximately  4  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$1,760. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  fiulher  certified  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($160).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 
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PART  30— [AMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AaJteritr  40  US.C  lSS4(a),  1421  aad  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-440, 
January  12, 1983);  and  14  CFR  11 JB. 

2.  By  adding  the  following  new 
airworthiness  directive: 

{38.13    [Amwided] 

FokksR  AppUes  to  Model  F-27  series 

airplanes.  Serial  Nwntiers  10102  tfanmgh 
10907.  certificated  in  any  category. 
Compliance  is  required  as  imUcated 
unless  previously  accomplished. 
To  prevent  engine  separation  and 
subsequent  structural  damage  to  the  airplane 
aft  of  the  engine,  accomplish  the  following: 
A  Within  80  days  after  the  effective  date 
of  this  AD,  inspect  both  the  right  and  left 
upper  nacelle  brace  struts,  in  accordance 
with  Fokker  Service  Bulletin  F27/54-44.  dated 
July  7, 1988.  If  any  brace  strut  is  found  with  a 
self-tapping  screw,  prior  to  the  accumulation 
of  30A)0  landings  on  the  strut,  or  within  the 
next  500  landings  after  the  effective  date  of 
this  AD.  wrfaiGhever  occurs  later,  replace  the 
brace  stmt  in  acoordanct  with  the  referenced 
service  tmOe  tin. 

&  An  alternate  DMans  of  ooBBpUanoe  or 
adjustment  of  the  compliance  time,  wfaidi 
provides  an  acceptable  level  of  safiety,  may 
be  used  when  approved  by  die  Mana^, 
Standardization  Brandi.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
InspectOT  (FMI),  who  may  add  any  comments 
and  then  send  it  to  die  Manager. 
Standardization  Branch,  ANM-113. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21190  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  inspection  required  by 
this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  iqxm 
request  to  Fokker  Aircraft  USA,  hie,, 
1199  N.  Fairfax  Street  Alexandria. 
Virginia  22314.  These  docimients  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattie.  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  Soutii.  Seattie, 
Washington. 

Ims  amendment  becomes  effective 
March  28. 1989. 

Issued.in  Seattle.  Washington,  on  February 
8,1980. 

LafoyAKaith. 

Manager,  Traneport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  89-3365  Filed  2-13-89: 8:45  am] 

iUJNO  OOD*  4S10-1S-M 


DEPART1IENT  OF  COIMERCE 
BuTMu  Of  Export  AdminMrvtton 

ISCFR  ftrt»  778;  TTirTTT,  773, 774, 
775, 776,  and  777 

(Decfc«tNaM11»-4eit)   - 

Export  UconsM;  Forms  BXA-422P, 
BXA-«22P-A,  BXA-622P-B,  BXA-68SP, 
afKlBXA-«99P 

AOENCv:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 


r.  "Hie  Export  Administration 
Regidations  are  being  amended  to 
reflect  revisions  to  the  forms  used  to 
apply  for  export  licenses  (BXA-622P, 
BXA-622P-A.  BXA-622P-B.  fonnerly 
n'A-622P).  amendments  to  exports 
licenses  (BXA-685P.  formerty  ITA- 
685P).  and  reexport  authorizations 
(BXA-e8»>.  formeriy  ITA-eoSP).  This 
rule  provides  for  the  replacement  of  the 
current  forms  with  Optical  Character 
Recognition  (OCR)  forms.  The  OCR 
forms  allow  the  direct  lecoiding  of 
e}q>ort  license  informatioa  into  the 
Commerce  Department  computer  data 
base,  thus,  eliminatiiig  the  need  for 
manual  entoy  as  required  imder  the 
current  forms.  Use  of  the  OCR  forms  on 
a  vohmtaiy  basis  has  proved  successfuL 
The  OCR  forms  will  result  in  significant 
cost  savings  and  in  streamline 
processing  of  license  applications. 
Furthermore,  use  of  the  OCR  forms  wrill 
incur  no  added  expense  for  U.S. 
business.  In  addition,  this  rule  provides 
that  the  OCR  forms  are  revised  to  carry 
the  "BXA"  designation  [e.g.,  BXA-622P) 
in  order  to  reflect  the  establishment  of 
the  Bureau  of  Eiqmrt  Administration  as 
a  separate  entity  from  die  International 
Trade  Administration  within  die  U.S. 
Department  of  Commerce.  The  current 
forms,  which  carry  tiie  "TTA" 
designation,  will  be  acceptable  for  use 
tmtil  February  15, 1989.  After  that  date, 
only  the  OCR  compatible  forms,  which 
carry  the  '^XA"  designation,  will  be 
accepted  by  BXA. 

EFFECTIVE  DATE:  February  14. 1989. 

FOR  FURTHER  MFORMATION  CONTACTS 
Tom  deButts.  Office  of  Export  Licensing. 
Bureau  of  Export  Administration, 
Telephone:  (202)  377-4811. 


Rulemaking  Requirements 

1.  lliis  nile  complies  with  Executive 
Order  12291  and  Executive  Order  12861. 

2.  Section  13(a)  of  die  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C  app.  2412(a)). 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 


Procedure  Act  (APA)  (5  U.S.C  553). 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  and 
<q>portiinity  for  public  comment  and  a 
delay  in  effective  date.  This  nile  also  is 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Section  13(b)  of  die  EAA  does 
not  require  that  this  rule  be  published  in 
proposed  form  l)ecause  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  pubBc  comment  be  given  for  diis 
rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
pubUc  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administration  Procediue  Act  (5  U.S.C 
553),  or  by  any  other  law,  under  sections 
603(a)  and  004(a)  of  die  Regulatory 
Flexibility  Act  (5  U.S.C  e03(a)  and 
604(a))  no  initial  or  final  Regutatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  contains  a  collection  of 
information  requirement  tmder  die 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C  3501  et  aeg.].  These  coQectioas 
have  been  approved  by  the  Office  of 
Management  and  Budget  imder  control 
numbers  0894  OOPS.  0604-0)07.  and 
0694-OOia  The  pi^c  reporting  burden 
for  BXA  Form  622P  is  estimated  to 
average  forty-five  minutes  per  response, 
BXA  Form  68SP  is  estimated  to  average 
fifteen  ndnntes  per  response,  and  BXA 
Form  e99P  is  estimated  to  average 
twenty-five  minutes  per  response.  Send 
c(Hnments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  thus  burden,  to  die  Office  of 
Administration.  Bureau  of  ExpcHi 
Administration.  Room  3880.  Department 
of  Commerce,  Washington.  DC  20230 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington, 
DC  20503. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12812. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  bom  the  public  are  always 
welcome.  Comments  should  be 
submitted  to:  Willard  Fisher,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce.  P.O.  Box  273,  Washington, 
DC  20004. 
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List  of  Sub|«cts  in  IS  CFR  Parts  77»-777 
Exports.  Reporting  and  recordkeeping 

requirements. 
Accordingly.  15  CaTl  Parts  770. 771. 

772.  773.  774.  775,  778,  and  777  (15  CFR 

Parts  768-799)  are  amended  as  follows: 

PARTS  770  THROUGH 
777    [AMENDED] 

1.  The  authority  citation  for  Parts  770, 
774. 775.  and  778  continues  to  read  as 
follows: 

AiMkarily:  Pub.  L  96-72. 83  Sut.  503  (SO 
U.S.C.  app.  2401  el  seq.).  as  amended  by  Pub, 
L  97-145  of  December  29. 1981.  by  Pub.  L.  99- 
64  of  |uly  12. 1985.  and  Pub.  L 100-418  of 
Auguat  23. 1988:  B.0. 12S2S  of  July  12. 1985  (SO 
FR  28757.  |uly  10. 1985). 

2.  The  authority  citation  for  Parts  771. 
772.  and  773  continues  to  read  as 
follows: 

AudMMitr  Pub.  L  96-72. 93  Stat.  503  (SO 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29. 1961.  by  Pub.  L  90- 
64  of  )uly  IZ 1985.  and  Pub.  L 100-418  of 
August  23, 1968:  B.0. 12525  of  |uly  12. 1986  (50 
FR  28757,  luly  16. 1965):  Pub.  L  96-223  of 
December  28. 1977  (SO  U.S.C  1701  et  aegf, 
E.0. 12532  of  September  a  1965  (50  FR  36861. 
September  10 1965)  aa  affected  by  notice  of 
September  4. 1966  (51  FR  31925.  September  8. 
1986):  Pub.  L  99-440  of  October  2. 1966  (22 
U.S.C  5001  et  aeq.y.  and  E.0. 12571  of 
October  27. 1968  (51  FR  30505.  October  2a 
1986). 

3.  The  audiority  citation  for  15  CFR 
Part  777  continues  to  read  as  follows: 

Aulhoctir  Pub.  L  98-72.  S3  SUt  503  (SO 
U.S.C  app.  2401  et  teq.),  as  amended  by  Pub. 
L  97-145  of  December  28. 1981.  by  Pub.  L 
99-64  of  luly  12. 1985.  by  Pub.  L  100-180  of 
December  4, 1987.  by  Pub.  L 100-418  of 
August  23. 1968.  and  by  Pub.  L  100-449  of 
September  28. 1966;  E.0. 12525  of  )uly  12. 1685 
(SO  FR  28757.  )uly  16. 1965):  sec  103,  Pub.  L 
9^163  of  December  22. 1985  (42  U.S.C  6212). 
as  amended  by  Pub.  L  90-88  of  luly  2. 1966; 
aac  101.  Pub.  L  93-153  of  November  16. 1973 
(30  US.C.  185):  sec  28.  Pub.  L  95-372  of 
S^tamber  18. 1978  (43  U.S.C  1354):  E.O. 
11912  of  April  13. 197B  (41  FR  1S825.  April  15. 
1976).  as  amended:  aecs.  201(1)  and  201(11Xe). 
Pub.  L  94-258  of  April  5. 197B(10U.SX1 7420 
and  7430(e)):  Preaidentiat  PimUi^  of  )une  14. 
1985  (SO  FR  25180,  |une  18, 1985):  and  sec  125, 
Pub.  L  90-64  of  luly  12. 1988  (46  U.&C 
46e(c)). 

4.  The  phrase  "Form  rrA-622P'  is 
revised  to  read  "Form  BXA-e22F'  in  the 
following  places: 

5  773.7    (d)(l)(ivKB)  (2  references) 

f  773    Supplement  No.  6(c) 

1778.4    (c)(1) 

1776,9    (bMD 

§778.9    (b)(2) 

|776J»    (b)(3) 

I777J    (a) 

5.  The  phrase  Torm  DIB-622P"  is 
revised  to  read  "Form  BXA-«22P^  in  the 
following  places: 

1772.4    (aXl)(ii)  (2  references) 


{772.4    (aKlHiiQ  (2  references) 
8  772.8    (b)(lj 
§773.7    (dKl)(U)(B) 

6.  The  phrase  "Form  DIB-899P"  is 
revised  to  read  "Form  BXA-e99P"  in  the 
following  places: 

§774.5    (b)(1)  (2  references) 

7.  The  phrase  "Form  ITA-685F'  is 
revised  to  read  "Form  BXA-685P'  in  the 
following  places: 

§773.2    (e)(2)(iii) 

§  774.3    (a)(2)(ii)  (2  references)  and 

concluding  text  to  paragraph  (a)(2) 
§  774.5    (b)  (2  references) 
§  774.F    (2  references] 

8.  The  phrase  "Form  DIB-685P  is 
revised  to  read  "Form  BXA-685F'  in  the 
following  places: 

§  774.5    (b)  (4  references) 
§775,9    (e)(3)(i) 
§775,9    (e)(3Hii) 

9.  Section  772.4(aHl)  is  amended  by 
revising  the  paragraph  heading,  adding  a 
paragraph  heading  to  (a)(1).  and  revising 
the  first  two  sentences  of  (a)(1)  to  read 
as  follows: 

§772.4   Howtoapplyferavaiidatsd 


(a)  Form  and  manner  of  filing— {1] 
Application  form.  An  application  for  a 
validated  Ucense  must  be  submitted  on 
Form  BXA-622P,  Application  for  Export 
License,  or  on  Form  rrA-622P. 
Application  for  Export  License,  revised 
July  1961  or  later.  After  February  15. 
1986,  only  Form  BXA-622P  will  be 
acceptable.  *  *  * 

m  In  §  772.11.  paragraph  (IMl)  is 
revised  to  read  as  follows: 

§772.11 


(i)  •  •  • 

(1)  Approved— T^e  Office  of  Export 
Licensing  will  validate  the  yellow  copy 
of  an  approved  Form  BXA-68SP  by 
imprinting  a  facsimile  of  the  U.S. 
Department  of  Commerce  seal  followed 
by  the  letter  "D"  and  a  series  of 
numbers  indicating  the  year,  month  and 
day  of  validation.  The  yellow  copy  will 
be  forwarded  to  the  Applicant 


§§772.11  and  77X13   (Amandsdl 

11.  The  phrase  "Return  Copy  of 
Amendment  Notice  To"  is  revised  to 
read  "Applicant"  in  §§  77^11  (i)(2)  and 
(i)(3)  and  772.13(e)(1)  (three  references 
in  §  772.13(eXl)]- 
§§77XU77L13  and  7714   [Amended] 

12.  The  phrase  "Amend  License  to 
Read  as  Follows"  is  revised  to  read 
"State  Specifically  the  Way  the  License 
Should  Read"  in  §§  772.12(a)(3).  772.13 
(c)(l)(l).and773.3(l)(4Mi). 

13.  Supplement  No.  1  to  Part  772  is 
revised  to  read  as  follows: 


:  No.  1  Part  772— iBstnidioaa  for 
I  AppbcatioB  for  a  VaBdatsd  Uoanaa 

Item  1.  Enter  the  name  and  telephone 
number  of  the  person  who  can  answer 
questions  about  the  commodities  or  other 
aspects  of  tlie  applicatioa 

Item  2a.  Place  an  (X)  in  appropriate 
blocl((s)  «vtien  other  form(s)  are  attached. 

Item  2b.  Identify  document(s)  on  file  by 
placing  an  (X)  in  the  appropriate  block(8). 
These  document(8)  are  to  tie  retained  by  tlie 
applicant  consistent  with  the  provisions  of 
I  787.13.  for  Country  Groups  S  and  V  (except 
tlie  People's  Republic  of  China).  All  other 
supporting  documentation  must  be  submitted 
with  the  application. 

Item  X  Enter  original  case  number  if  the 
original  case  was  returned  without  action. 

Item  4.  Complete  only  if  stipulated  in  the 
Export  Administration  Regulations. 

Item  5.  Applicant  as  defined  in  the  Export 
Administration  Regulation  S  772.3(bMl). 

Item  e.  The  ultimate  consignee  in  the 
country  of  ultimate  destination  is  the  party 
who  will  actually  receive  the  material  for  the 
end-use  designated  in  Item  12.  A  bank,  freight 
forwarder,  forwarding  agent,  or  other 
intermediary  is  not  acceptable  as  an  ultimate 
consignee,  but  should  be  listed  in  Item  8  as 
an  intermediate  consignee.  GOVERNMENT 
PURCHASING  ORGANIZATIONS  ARE 
ACCEPTABLE  CONSIGNEES  IN  THOSE 
INSTANCES  WHEN  THE  COMMODITIES 
OR  TECHNICAL  DATA  DESIGNATED  IN 
ITEM  9(b)  ARE  TO  BE  TRANSFERRED  TO 
THE  ULTIMATE  END-USER.  PROVIDED 
ACTUAL  END-USE(S)  ARE  CLEARLY 
IDENTIFIED  IN  SUPPORTING 
DOCUMENTATION. 

Note. — If  a  temporary  export  applicant  - 
should  be  shown  as  ultimate  con^gnee  in 
care  of  person  or  entity  who  will  have  ixintrol 
of  the  goods  abroad.  Do  NOT  leave  this  item 
bUnk. 

Item  7.  The  purchaser  is  the  party  abroad 
who  has  entered  into  the  export  transaction 
with  the  applicant  or  order  party.  If  same  as 
ultimate  consignee,  place  "X"  in  the  t>iock 
located  after  "Same  as  Item  #6."  Do  NOT 
leave  this  item  blank. 

Item  A  An  intermediate  consignee  is  any 
intermediary  in  a  foreign  country  who 
participates  as  an  agent  for  the  exporter  or 
for  the  purchaser  or  ultimate  consignee  to 
effect  delivery  of  tlie  expori  to  the  purchaser 
or  ultimate  consignee.  All  known 
intermediate  consignees  must  be  named.  If 
more  than  one.  state  in  Item  #15.  If  the  same  ' 
as  purchaser,  place  an  "X"  in  the  block 
located  after  "Same  as  Item  #7".  In  none 
state  "None":  if  unknown,  state  "Unknown" 
in  the  same  space.  Do  NOT  leave  this  space 
blank. 

Note. — For  Items  9(a)  through  9(d) — Use 
Supplement  Form  BXA  622P-A  if  additional 
space  is  Deeded. 

Item  gfaf.  Give  the  quantity  to  be  shipped, 
as  identified  in  the  Export  Control 
Commodity  Number  (ECCN)  located  in 
SuppiemenI  No.  1  to  799.1.  If  no  specinc  unit 
of  quantity  is  required  by  the  entry  or 
footnote,  show  the  unit  of  quantity  commonly 
used  in  the  trade. 
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Item  9(b).  PDR-Expressed  in  megabits  per 
second.  ONLY  insert  numerical  value  in  PIK 
column.  If  not  applicable  insert  N/A.  Place 
model  #  before  description.  foUbwed  by  a 
colon  (:).  End  desaiptioo  with  ECCN 
paragraph  reference.  Do  NOT  put  model 
number  in  9(b)  on  form  if  model  number 
exceeds  30  characters.  Instead  type  the  word 
'Various,"  followed  l>y  a  colon  (:).  Put  the 
model  number(s)  on  a  plain  sheet  of  paper 
with  the  Application  Control  Number,  and 
attach  to  the  application. 

Describe  commodities  or  technical  data. 
Furnish  additional  ^taila  aa  prescribed  by 
tiie  Export  Administratian  Regulatioas  when 
necessary  to  identify  the  spedfic  items  to  be 
so  classiBed.  Include  characteristica  shown 
in  tlie  spedfic  ECCN.  such  as  basic 
ingredients,  composition,  electrical 
parameters,  size,  gauge,  grade,  horsepower, 
etc  These  characteristics  must  be  identified 
for  the  commodities  or  technical  data 
proposed  for  export  which  may  be  different 
from  the  characteristics  described  in  the 
promotional  brocfaure(s).  Where  the  specific 
ECCN  entry  states  "specify  by  name,"  Hst  by 
name  on  the  application  aU  the  commodities 
to  be  induded  in  the  shipment  Include  the 
ECCN  paragraph  reference  at  the  end  of  the 
description.  Processing  Code:  Enter  the  two 
character  processing  codes  designated  in  the 
ECCN.  Only  one  processing  code  may  lie 
entered  per  application. 

Item  9(c).  Enter  tlie  Export  Control 
Commodify  Number  that  corresponds  to  the 
commodity  adiacent  to  the  correqionding 
commodity  description. 

Item  9(d).  Enter  the  unit  price  except  where 
a  large  variety  of  products  within  a  single 
ECCN  makes  such  a  breakdown  extremriy 
difficult  In  such  cases  show  only  total  price. 
Give  the  fair  market  value  iii  U.S.  dollars. 
Round  to  the  nearest  dollar  the  amount 
entered  In  the  total  price  column.  Give  the 
exact  value  if  less  than  $0.50.  Where  the 
normal  trade  practice  makes  it  impractical  to 
establi^  a  finn  oontrad  price,  state  in  Item 
15  the  predse  terms  upon  which  the  price  is 
to  lie  aacertained  and  from  wiiioh  t)>e 
contract  price  may  he  objectively  determined. 

Item  10.  The  Office  of  Expori  Licensing  will 
transmit  the  Ucense  to  the  party  designated  in 
this  space.  Leave  blank  if  the  Ucense  is  to  go 
to  the  applicant.  Designation  of  another  party 
to  receive  the  Ucense  does  not  alter  the 
responsibilities  of  the  applicant 

Item  11.  Provide  manufacturer  name  of  the 
total  or  assembled  comnK>dity(ies).  Do  NOT 
include  address.  If  more  than  one  name, 
separate  names  by  commas.  If  additional 
space  is  needed,  continue  in  Item  #15. 

Note.—  Leave  this  item  blank  only  if  the 
ECCN  is  1564. 

Item  IZ  Provide  a  complete  and  detailed 
description  for  the  end-use  intended  by  the 
ultimate  consignee.  If  additional  space  is 
needed,  use  Supplemental  Form  BXA-622P-A 
orB. 

Item  13.  Complete  only  if  end-user  is  not 
the  uhiraate  consignee  named  in  Item  6.  If  '     - 
more  than  one  end-user,  inseri  the  word 
"Various"  bi  the  space  and  use  Supplemental 
Form  BXA-622P-a 

Item  14.  A  Foreign  Avulabitity  Submission 
(FAS)  may  be  submitted  with  an  export 
bcense  appUcation.  The  applicant  may  also 


provide  a  FAS  to  the  Office  of  Foreign 
AvailabiUty  up  to  90  days  after  a  lionise 
denial  on  National  Security  grounds.  See  part 
791  of  the  Export  Administration  Regulations 
before  providing  submission. 

Item  15.  When  infonnation  is  a 
continuation  of  a  previous  item(s)  first  state 
the  item  niimber(s).  Do  NOT  put  information 
from  item  S(a)  throng  9(d]  in  this  space. 
Enter  additional  data  pertinent  to  the 
transaction  as  required  by  the  Export 
Administration  Regulations.  Indade  special 
certifications,  names  of  parties  in  interest  not 
disclosed  elaewfaere.  such  as  foreign  prindpal 
or  supplier,  explanatioo  of  documents 
attached,  etc.  If  the  application  represents  a 
transaction  previously  receded,  give  prior 
case  number  issued  hy  the  Office  of  Export 
Licensing.  Use  Supplemental  Form  BXA- 
622P-A  or  B  if  additional  space  is  needed. 

Item  16.  All  three  spaces  must  l>e 
completed  and  THE  APPLICATION  MUST 
BE  MANUALLY  SIGNED  by  the  appUcant  or 
duly  authorized  agent  of  the  appUcant  If 
signed  by  agent  of  the  appUcant  show  title 
and  firm  name  or  agent  (Rul>ber-stamped  or 
other  facsimile  signatures  are  not 
acceptable.) 

Item  17.  Where  the  appUcant  did  not 
.  receive  the  order  directly  from  die  foreign 
purchaser  or  ultimate  consignee  named  in  the 
appUcation.  or  through  his  or  her  agent 
abroad,  the  party  in  the  United  States  that 
conduded  the  negotiations  with  the  foreign 
party  and  originally  received  the  order  (the 
order  party)  must  complete  this  item  and  sign 
the  application. 

12.  Supplement  No.  1  to  Part  774  is 
revised  to  read  as  follows: 

:  Na  1  Put  77«-lnslniclfaas  for 
J  Fim  PXA  6SSP.  Itaquast  far 
KaanqMSt  AuthciiTatiww 

Item  1.  Enter  the  name  and  telephone 
numtier  of  the  person  who  can  answer 
questions  about  the  appUcation. 

Item  2a.  Place  an  (X)  in  apimipriate 
block(s]  when  other  fonn(s)  are  attadied. 

Item  2b.  Identify  documents  on  file  by 
placing  an  (X)  in  the  appropriate  block(s). 
These  doctmients  are  to  be  retained  by  the 
appUcant  consistent  with  the  provisions  of 
i  787.13,  for  Country  Groups  S  and  V  (except 
the  People's  Republic  of  China).  All  other 
supporting  documentation  must  be  submitted 
with  the  appUcation. 

Item  3.  Enter  original  case  number  if  die 
original  case  was  returned  without  action. 
Item  4.  Complete  only  if  stipulated  in  the 
Export  Administration  Regulations. 

Item  5.  AppUcant  as  defined  in  tlie  Export 
Administration  Regulation  i  772.3(b)(1). 
Item  8.  The  ultimate  consignee  in  the 
country  of  ultimate  destination  is  the  party 
who  will  actually  receive  the  material  for 
the  end-use  designated  in  Item  12.  A  bank, 
freight  forwarder,  forwarding  agent  or  other 
intermediary  is  not  acceptable  as  an  ultimate 
consignee,  but  should  lie  listed  in  Item  8  as 
an  intermediate  consignee.  GOVERNMENT 
PURCHASING  ORGANIZATIONS  ARE 
ACCEPTABLE  CONSIGNEES  IN  THOSE 
INSTANCES  WHEN  THE  COMMODITIES 
OR  TECHNICAL  DATA  IKSIGNATED  IN 
ITEM  9(b)  ARE  TO  BE  TRANSFERRED  TO 
THE  ULTIMATE  END-USER.  PROVIDED 
ACTUAL  END-U^S)  ARE  CLEARLY 


IDENTIFIED  m  SUPPORTING 
DOCUKGENTATION. 

Note. — If  a  temporary  reexport  applicant 
should  be  shown  as  ultimate  consignee  in 
care  of  person  or  entity  who  wriU  have  control 
of  the  goods  almad.  Eto  NOT  leave  this  item 
blanlc 

Item  7.  The  vaUdated  license  numtier  under 
wiiich  the  commodity(ies)  or  technical  data 
were  originally  exported. 

Item  8.  The  origiiaal  ultimate  consignee  is 
the  entity  listed  in  the  original  api^icatiaa  for 
export  in  item  6. 

Nole^-For  Items  9(a)  throng  9(d>— Use 
Supplement  Form  BXA  622P-A  if  additional 
space  is  needed. 

Item  9(a).  Give  the  quantity  to  lie  shipped, 
aa  identffied  in  the  Export  Control 
Commodity  Number  (ECCN)  located  in 
Supplement  Na  1  to  i  799.1.  If  no  qiedfic 
unit  of  quantity  is  required  by  the  entry  or 
footnote,  show  the  unit  of  quantity  commonly 
used  in  the  trade. 

Item  9(b).  PDR-Expressed  in  megabits  per 
second.  ONLY  inseri  numerical  value  in  PDR 
column.  If  not  appUcable  inseri  N/A  Place 
modd  #  liefore  descriptioa  foUowed  by  a 
colon  (:).  Put  the  model  numlieils)  on  a  plain 
sheet  of  paper  wfith  the  AppBcatioo  Control 
Numtier,  and  attach  to  the  appUcation. 

Describe  commodities  or  technical  data. 
Furniah  additional  details  as  prescrilied  by 
die  Export  Administration  Regulations  when 
necessary  to  identify  the  spedfic  items  to  be 
so  dassified.  Indude  characteristics  shown 
in  the  specific  ECCN,  such  as  basic 
ingredients,  composition,  electrical 
parameters,  size,  gauge,  grade,  horsepower, 
etc.  These  characteristics  must  lie  identified 
for  the  commodities  or  technical  data 
proposed  for  reexport  which  may  lie 
different  from  the  characteristics  described  in 
the  promotional  brochare(s). 

Where  the  specific  ECCN  entry  states 
"specify  by  name."  list  by  name  on  the 
appUcation  all  the  commodities  or  technical 
data  to  be  induded  in  the  shipment  Indude 
the  ECCN  paragraph  reference  at  the  end  of 
the  description.  Processing  Code:  Enter  the 
two  charader  processing  codes  designated  in 
the  ECCN.  Only  one  processing  code  may  be 
entered  per  application. 

Item  9(c)  Enter  the  Export  Control 
Commodity  Number  that  corresponds  to  the 
commodity  ad)acent  to  the  corresponding 
commodity  description. 

Item  9(d)  Enter  the  unit  price  except  where 
a  large  variety  of  products  within  a  single 
ECCN  makes  such  a  breakdown  extremely 
difficult  In  such  cases  show  only  total  price. 
Give  the  fair  market  value  in  U.S.  doUars. 
Round  to  the  nearest  doUar  the  amount 
entered  in  the  total  price  column.  Give  the 
exad  value  if  less  than  $0.5a  Where  the 
normal  trade  practice  makes  it  impractical  to 
estabUsh  a  finn  contrad  price,  state  in  item 
15  the  predse  terms  upon  which  the  price  is 
to  be  ascertained  and  from  which  the 
contrad  price  may  be  objectively  determined. 
Item  10.  The  Office  of  Export  Licensing  will 
transmit  the  reexport  authorization  to  the 
party  designated  in  this  space.  Leave  blank  if 
the  license  is  to  go  to  the  applicant 
Designation  of  another  party  to  receive  the 
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UcMM  doM  not  allar  dM  rMfMdMMiM  of 
th«  applicant 

/teat  ii.Ptovid*  a  oaa^iala  aMl  dMated 
deachpttoa  far  tlia  aMlHMa  taMamM  by  Hm 
newate— teOBMlgnaahaladteila»e>Por 
gttidsBoa  oa  oanplaUnMv  ■ 
Supptament  1.  Part  772  of  tha  Export 

■paca  ia  noadad.  «a»3iipplanaBt  FlMai  BXA- 
822P-Aora 


Aea  i2  Camplala  oaljr  if  aa*«aar  ia  not 
the  uMaate  OQMiffMa  OMiai  iB  kaai  «.  If 
mora  than  ooa  end-uaer.  Insert  tha  woti 
■Vartowa"  In  tha  apaoa  and  bm  Supplemental 
Form  BXAr-8S2I^^ 

llem  13.  Mark  appropriate  block  with  an 
(X)  to  identify  if  the  commodity(iea)  or 
technical  data  are  to  be  reexported,  aold  or 
other.  If  "other"  indicate  diapoaitioa. 

llem  14.  When  Infonnation  is  a 
cootinuatian  of  a  previoua  item(a)  first  state 
the  item  nambetfs).  Do  NOT  put  infocmatian 
from  Item  9(a)  throagh  9(d)  in  this  space. 
Enter  additional  data  pertinent  to  the 
transaction  as  required  by  the  Export 
Administratioa  Regulations.  Include  special 
certifications,  names  of  parties  in  Interest  not 
disclosed  elsewliere,  such  as  foreign  principal 
or  suppHer,  explanation  of  docaments 
attadied.  etc.  U  the  appiicatioa  represents  a 
transactioo  previooaty  rejected,  give  prior 
ceee  mw»iti»i'  >— ii««l  by  the  Office  of  Export 
Licensing  Use  Supptementai  Form  BXA— 
622P-A  or  B  If  additfoaal  apace  la  needed 

Item  15.  All  three  spaces  must  be 
completed  and  THE  AFVUCATION  MUST 
BE  MANU  AUY  SIGNED  by  the  appHcant  or 
duly  authorized  agent  of  the  epplicent  If 
signed  by  agent  of  the  appUeant.  shew  tttta 
and  iirm  name  or  agent  (Rubber  stamped  or 
other  facsimile  sipmturee  are  not 
acceptable.) 

I77ILX   [Awwndadl 

13.  In  1 773.2.  paragraph  (cM^fHXB)  t* 
amended  by  revising  the  phrase  Iten  7, 
Consignee  in  Cotintry  of  Ultimate 
Destination"  to  read  "Item  6,  Ultimate 
Consignee"  and  paragraph  (cK2HnKC]  is 
amended  by  revising  the  phrase 
"Descriptioa  of  Commodity  or  Technical 
Data"  to  read  "Commodity 
Manufacturer's  Description  of 
Commodity". 


I773L7    [i 

14.  In  I  773.7,  paragraph 
(d)(1)(iv)(B)(2)  is  amwided  by  revising 
the  phrase  "Consignee  in  Cotmtry  of 
Ultimate  Destination"  to  read  "Country 
of  Ultimate  Destination". 

SuppMfiMnt  No*  5*~iAnMnosoj 

15.  Supplement  Na  5  to  Part  773  is 
amended  as  follows: 

A.  Paragraphs  (b)  and  (c)  are 
removed; 

B.  Paragraph  (a)  is  redesignated  as 
paragraph  (b).  Newly  redesignated 
paragraph  (b)  is  amended  by  revising 
the  references  to  "item  1(a)"  to  read 
"Item  r: 


C  New  para^-aph  (a)  is  added  to  read 
"(a)  Item  1  and  2  ara  self  exphnatory.": 

D.  Paragraphs  (d).  (e).  (f).  (g)  and  (h) 
are  redesignated  as  paragraphs  (c).  (d). 
(e).  m,  and  (g): 

B.  Newly  rodesignatad  paragraph  (d) 
is  amanded  hg  revWag  the  refaraaoale 
"Item  6»  8. 13.  M.  17^  to  read  "Items  7. 8. 
14.  IT': 

P.  Newly  redesignated  paragraph  (c) 
is  amended  by  revising  the  reference  to 
"Item  7"  to  read  "Item  6"  and  the 
reference  to  "Attachment  Item  7**  to 
read  "Attachment  Item  6"; 

G.  The  phrase  "Form  ITA-aaZF'  is 
revised  to  read  "Form  BXA-e22P  in  the 
heading  to  Supplement  Na  5  and  in  the 
newly  redesignated  paragraph  (f), 
introductory  text 

H.  Newiy  redesignated  paragrai^ 
(f)(1)  is  amended  by  revising  the  words 
"an  attachment  to  the  Form  rrA-6Z2P 
(labeled  Attachment  Item  9(b)  product 
description")"  to  read  "Fonn  BXA-S22P- 
A.  "Commodity  Description 
Supplement"; 

H.  Newly  redesignated  paragraph 
(fK2)  is  amended  by  revising  the 
reference  to  "the  attachment"  to  read 
"Form  BXA-622P-A"; 

L  Newly  redesignated  para^aph  (g)  is 
amended  by  revising  the  words  "at  the 
bottom  of  the  attachment  to  Item  g(b)" 
to  read  "in  Item  15  of  Form  BXA-622P- 
A". 

Dated:  Febraary  0, 19W. 
Michael  E.  Zacfaaria. 
Assistant  Secretary  for  Export 
Administration. 
(PR  Doc  80-3152  Filed  2-U-40:  MS  am) 


CONSUMER  raOOUCT  SAFETY 
COMMISSION 


16  cnt  Part*  1031  and  1632 


Voluntary 

AOmev:  Consumer  Prodtict  Safety 

Commission 

action:  Final  rale. 


f.  The  Consumer  Product  Safety 
Commission  is  revising  its  regulations 
governing  the  Commission's 
participation  in  voluntary  standards 
activities.  The  revised  regulations  reflect 
the  policies  set  forth  by  Congress  in  the 
Consumer  Product  Safety  Amendments 
of  1961.  Pub.  L  97-35,  and  make  several 
changes  in  the  agency's  policies  on 
employee  participatioa  in  voluntary 
standards  development  activities.  Also, 
the  revised  regulatims  combine  fanner 
Part  1031,  Employee  Membership  aad 


Participatien  in  Volantary  Standard* 
Organixations,  and  Part  1092, 
Commission  Involvement  in  Voluntary 
Standards  Activities,  into  a  new  Part 
1031.  Commission  Participation  and 
Commission  Employee  Involvement  in 
Vohmtary  Staodaids  Activities. 

■fMCTIva  DATC  March  18, 1906. 


FON  nmTHBII  MKNMATION  COMTACR 

Colin  Church,  Voluntary  Standards 
Coordinator,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 
telephone:  (301)  492-6550. 


Background 

Congress  enacted  the  Constnner 
Product  Safety  Act  in  1972,  codiBed  at 
15  U.S.C.  2051.  et  seq.,  to  protect 
consumen  against  unreasonable  risks  of 
injury  associated  with  consumer 
products.  In  furtherance  of  that  goal. 
Congress  established  the  Consumer 
Product  Safety  Commission  as  an 
independent  regulatory  agency,  and 
granted  it  broad  authority  to  promulgate, 
mandatory  safety  standards  for 
constmier  products  as  a  necessary 
alternative  to  industry  self-regulation.  15 
U.S.C  20S6(aj(l)(A}.  The  Commission 
was  also  given  the  authority  to  require 
manufacturers  to  provide  consumer 
label  warnings  or  instructions  about 
their  products.  15  U.S.C.  20S6(a)(2),  and 
to  promulgate  standards  for  products 
falling  luder  the  purview  of  the 
Refrigerator  Safety  Act.  15  U.S.C  1211- 
1214,  the  Poison  Prevention  Packaging 
Act  of  1970. 15  U.SXL  1471-1476*  the 
Flammable  Fabrics  Act,  15  U3.C  1191-  . 
1204,  and  the  Federal  Hazardous 
Substances  Act,  IS  U.S.C  1261-1276.  As 
originally  enacted,  neither  the  Consumer 
Pniduct  Safety  Act  nor  the  other  statutes 
administered  by  the  Commission 
contained  any  language  referring  to    , 
voluntary  standards. 

In  1978,  the  Commisnon  issued 
regulations  describing  the  extent  and 
form  of  Commission  involvement  in  tha 
development  of  voluntary  standards,  43 
FR  19216. 16  CFR  Part  lOM— 
Commission  Involvement  in  Volimtary 
Standards  Activities.  In  the  Background 
section,  the  Commission  acknowledged 
the  contribution  which  voluntary 
standards  had  made  to  reducing  hazards 
associated  witbcoosmner  products,  and 
stated  that  it  supported  an  effective 
volimtary  standards  program. 
Nonetheless,  the  Commission  asserted 
that  '"Wiule  there  might  be 
ciromistances  in  which  a  particular 
voluntary  standard  can  substitute  for  a 
mandatory  standard,  the  Commission 
generally  views  voluntary  standards  at 
complementary  to  mdaot  a  substitute 
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for  mandatory  standards".  It  stated, 
alsa  its  belief  that  a  proper  combination 
of  voluntary  and  mandatory  standards 
can  have  a  higher  "payoff"  in  increased 
product  safety  than  either  mandatory  or 
voluntary  activities  alone  could  have. 

In  1981,  Congress  amended  the 
Consumer  Product  Safety  Act  the 
Federal  Hazardous  Substances  Act.  and 
the  Flammable  Fabrics  Act  to  mandate 
that  the  Commission  give  {reference  to 
volimtary  standards  over  promulgating 
mandatory  standards,  if  it  determines 
that  a  voluntary  standard  will  eliminate 
or  adequately  reduce  an  injury  risk,  and 
that  there  will  be  a  likelihood  of 
substantial  compliance  with  the       i 
standard.  15  U.S.C  2056(b),  15  U.S.C 
1262(g)(2).  15  U.S.C.  1193(h)(2).  The 
amendments  also  require  the 
Commission  to  provide  administrative 
and  technical  assistance  to 
organizations  engaged  in  volimtary 
standards  develcqiment  15  U.S.C 
2054(a)  (3)  and  (4). 

Thereafter,  the  Commission 
conducted  its  activities  in  accordance 
«vith  the  policies  of  the  1961 
Amendments  by  deferring  to  voluntary 
standards  in  those  cases  where  a 
voluntary  standard  would  adequately 
reduce  an  unreasonable  risk  of  injury 
and  there  was  a  reasonable  likelihood  of 
substantial  compliance  with  the 
standard  However,  the  Commission's 
policy  statement  in  16  CFR  Part  1032  is 
inconsistent  with  the  policy  stated  in  the 
1981  Amendments. 

The  Commission  proposed,  at  53  FR 
44892.  November  7. 1988,  a  new  part 
1031  to  conform  the  Commission's  policy 
with  the  1981  Amendments.  The 
proposed  new  Part  1031  also 
incorporated,  with  changes,  the 
provisions  of  current  16  CFR  Part  1031, 
the  Commission's  regulations  governing 
employee  membership  and  participation 
in  voluntary  standards  organizations, 
which  were  initially  promulgated  on 
June  2a  1975.  40  FR  26023.  The  part 
specified  which  Commission  officera 
and  employees  can  be  membera  of 
voluntary  standards  bodies  or  can 
participate  in  voluntary  standards 
development  activities.  The  comments 
received,  and  the  Commission's 
responses,  are  discussed  later.  The 
substantive  changes  made  by  this  final 
regulation  are  discussed  below. 

Ex{danation  of  Changes  and  Additioas 
in  Part  1031 

Subpart  A,  General  Policies,  is  a 
revision  of  current  16  CFR  Part  1032. 
Commission  Involvemmt  in  Voluntary 
Standards  Activities.  Subpart  A  is 
substantially  the  same  as  existing  Part 
1032.  except  as  described  below. 


Section  1031.1(b)  has  been  added  to 
define  "voluntary  standards  bodies"  and 
"voluntary  standards  development 
bodies".  "The  definitions  are  similar  to 
those  in  OMB  Circular  A-119  and  reflect 
the  language  Congress  employed  in 
section  S(a)  (3)  and  (4)  of  the  Consumer 
Product  Safety  Act  as  to  which 
organizatioiu  the  Commission  should 
assist  in  voluntary  standards  activities. 
i.e.,  "public  and  private  organizations  or 
groups  of  manufacturers."  The 
definitions  are  stated  in  broad  terms  so 
as  to  encompass  any  OTganization  that 
has  the  capability  of  developing  a 
voluntary  standard. 

Section  1031Z  Background,  a 
complete  revision  of  current  S  1032.1, 
explains  the  policy  of  the  Commission 
regarding  voluntary  standards.  Sectim 
1031.2(b)  explains  the  statutory 
requirements  of  the  1981  Amendments 
regarding  voluntary  standards.  Section 
1031.2(c)  describes  the  policies  set  forth 
in  office  of  Management  and  Budget 
Circular  No.  A-119  pertaining  to  federal 
participation  in  the  development  and 
use  of  voluntary  standards.  The  Circular 
encourages  government  participation  In 
the  standards-related  acti^ties  of 
voluntary  standards  bodies  and 
standards-developing  groups  when  such 
participation  is  in  the  public  interest  and 
is  compatible  with  the  agencies, 
missions,  authorities,  priorities,  and 
budget  resources. 

Section  1031.3,  Consumer  Product 
Safety  Act  Amendments,  incorporates 
the  text  of  several  sections  firom  the  Act 
as  amended  in  1981,  which  pertain  to  the 
Commission's  participation  in  the 
development  and  use  of  voluntary 
standards.  The  provisions  are  provided 
in  the  text  of  the  regulation  for  the 
reader's  convenience. 

Section  1031.4(a)(2)  modifies  current 
{  1032.6(a)(2),  so  that  one  of  the  criteria 
for  the  Commission's  determination  that 
a  voluntary  standard  is  adequate  to 
eliminate  or  reduce  a  risk  of  injury 
associated  with  a  consumer  product  is 
changed  from  the  language  that  "there  is 
a  sufficiently  high  degree  of 
conformance  to  the  voluntary  standard" 
to  language  "it  is  likely  that  there  will  be 
substantial  and  timely  compliance  with 
the  volimtary  standard."  The  new 
language  reflects  provisions  in  the  1981 
Amendments  that  allows  the 
Commission  to  defer  to  proposed 
voluntary  standards  under  appropriate 
circumstances. 

Section  1032.6(b)  in  the  current 
regulations  is  deleted  since  it  is 
inconsistent  with  the  1981  Amendments. 

Section  1031.4(b)  is  a  new  provision 
that  provides  for  the  Commission  to 
initiate  a  proceeding  for  the 


development  of  a  mandatory  standard  in 
the  event  it  determines  there  is  no 
voluntary  standard  that  will  eliminate  or 
adequately  reduce  a  risk  of  injury. 

Section  1031.4(c)  revises  the  language 
in  current  16  CFR  1032.6(d),  which 
requires  the  Commission  to  consider  the 
provisions  of  a  voluntary  standard  when 
it  initiates  a  development  proceeding 
under  "section  7  of  the  Consumer 
Product  Safety  Act"  As  originally 
enacted,  section  7,  referred  to  as  the 
"offeror  process",  provided  that  the 
Commission  could  solicit  "offere"  from 
private  sector  organizations  to  develop  a 
mandatory  standard.  However,  section  7 
was  revised  by  the  1981  Amendments  to 
abolish  the  "offeror  process";  thus, 
reference  to  that  section  is 
inappropriate.  The  proposed  i  1031.4(c) 
references,  instead,  the  provisions  of  the 
Consumer  Product  Safe^  Act  the 
Federal  Hazardous  Substances  Act  and 
the  Flammable  Fabrics  Act  which 
prescribe  the  process  for  issuing  a 
mandatory  consumer  product  safety 
rule. 

Section  1031.5  sets  forth  the  criteria 
for  Commission  participation  in 
voluntary  standards  activities.  They  are 
substantially  the  same  criteria  set  forth 
in  the  former  16  CFR  1032.5,  except  that 
two  new  criteria  (subsections  (a)  and 
(b))  have  been  added  to  conform  to 
criteria  prescribed  by  the  1981 
Amendments  and  their  legislative 
history. 

Section  1031.5(f)  provides  criteria 
superseding  the  criterion  set  forth  in 
former  16  CFR  1032.5(e)  for  Comnussion 
consideration  to  determine  whether  to 
participate  in  the  development  of  a 
voluntary  standard  The  former 
provision  merely  required  that  the 
Commission  consider  the  degree  and 
ascertainability  of  industry  conformance 
with  a  voluntary  standard  once  it  is 
issued.  The  new  section  requires  the 
Commission  to  consider  any  reasonable 
industry  arrangements  for  achieving 
substantial  industry  compliance  with  a 
voluntary  standard  once  it  is  issued  and 
the  means  of  ascertaining  such 
compliance  based  on  overall  maricet 
share  of  product  production.  The  latter 
requirement  reflects  the  Congressional 
direction  that  in  most  instances, 
compliance  should  be  measured  in  terms 
of  complying  consumer  products  rather 
than  in  terms  of  the  number  of 
complying  industry  members.  See  the 
Conference  Report  to  accompany  HJt 
3982.  R  R.  Rep.  NO.  97-206. 97th  Cong.. 
1st  Sess..  871  (1981). 

Section  1031.5(i)  revises  former  16 
CFR  1032.5(a)  to  state  that  participants 
in  a  voluntary  standard  development 
have  "knowledge  or  expertise  in  the 
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are*  uadar  coMidBratlaii."  rather  1 
"technical  mpmUmr  to  aa  to  < 
broadar  partkipettoa  hy  dw 
by  the  ataiidard.  Sea  the  dlaceaa inn  ef 
tUa  iertton  in  "Caaeaents  raoeived  and 
Commiaaien  reapoaaei"  beiow. 

SactioB  mLa(c)(2)  aaplaoaa  and 
reviaaa  fcimar  «  CFR  llKJ(bNa). 
which  daacUbedaxaaplBa  af 
ConuniaaioB  paitidpetion  in  vohmtary 
•tandards  ecU»itiea.  by  adding  laapiafw 
allowing  the  Coonriaaion  to  provide 
adminiatMlive  aaatatanoe  (e^  tnraei 
costs,  haatiag  meptiegi,  and  iwifuiiidng 
secretarial  ftuictioaa)  in  soppett  of  the 
devatopeaaBt  and  iaqiieaMBtatian  ai 
voluntaiy  standards.  This  pwwisiea  ia 
derived  bem  section  S  of  tfaa  Censonar 
Product  Safety  Act  aa  aaanderi  in  19B1. 

Section  l0rLe(d)  is  added  to  oonfiDrra 
to  the  policy  set  forth  in  Ohffi  Circular 
A-119.  that.  Bomalty,  agencies  should 
not  provide  gwater  support  to  a 
voluntary  standards  activity  thu  that  of 
all  the  non-lbdaral  perttdpanta. 

Section  10n.7(eX7) iiptacii  and 
revises  16  CFR  1032.4(b)(71  by  adding  a 
clause  that  hMhcates  that  the 
Commission's  support  of  vdnntary 
standard*  activities  may  unchida 
encooraging  statea  and  local 
governments  to  participate  in 
govemmant  or  industrial  model  code 
development  activities  so  as  to  develop 
uniformity  and  to  minimire  conflicting 
state  and  local  regulations,  as  provided 
by  section  2(b)(3)  of  the  Consumer 
Product  Safety  Act 

Section  l(m.7(a)(ft)  provides  a  new 
example  of  the  type  of  support  the 
Commission  may  use  in  assisting 
voluntary  standards  developncnt.  Le., 
monitoring  the  number  and  market 
share  of  products  confbtaung  to  a 
voluntary  safety  standard.  lUs  will 
enable  the  Coramisaton  to  ascertain 
industry  compliance  with  a  voluntary 
standard  by  nailwt  share. 

16  CFR  1032>l(bX^  haa  been  deleted. 

Section  l(m.7(aM9)  i*  e  new 
provision.  It  acknowledges  that  one 
form  of  Commission  support  for 
voluntary  standards  developaont  is 
providing  for  the  involvement  of  agency 
personnel  in  voluntary  standards 
activitie*  as  described  in  Subpart  B  of 
this  part 

Sactiena  10n.7fa)  f^  and  (11)  are 
new  previsions.  They  indicate  that  the 
Commission  mey  ptevide  edainistrative 
and  financial  support  to  a  vohwtary 
standards  davelopaant  activity,  aa 
authoriaed  by  the  1961  Ameudnients. 

Section  1031.8  is  a  new  proeisiea.  It 
describes  dw  functtons  of  the  Vahmtaiy 
Standards  Coordinator,  a  Comwiasioa 
employee  lespoosible  for  coordinating 
agency  participetion  in  voluntary 


standards  acthritiaa  and  managiag  the 
volaator 

SubpotJll 
VoluntHyf 
supctaadas  the  lanaarltCFB  FHt  IWl. 
The  subpvt  has  the  isai  fsanrsl  afiect 
as  the  faoaar  Vact  1061  except  for  the 
changes  noted  belew. 

Sectkia  ]flSlJ4cX;l)  savlsM  formae 
i  1031.1(a)  to  ata*a  that  the 
Comasiaston's  pactieipetiMi'lBiwhiotaiy 
standards  programs  i*  consistent  with 
the  federal  pobcy  set  focth  inOMB 
Circular  No.  Ar41&  ae  weU  as  the 
Consumer  Product  Safety  Act  and  other 
statutes  administered  by  the 
Commission. 

Section  K»L9(c)(4f  is  a  new 
proviskm.  It  states  that  Commission 
emplt^ee  participation  in  voluntary 
standards  activities  shoukl  take  into 
account  Commission  resources  and 
priorities.  This  provision  conforms  to  - 
language  in  the  legislative  history  of  the 
1961  Amendments  directing  the 
Commissioa  to  consider  its  resources 
and  priorities  when  determining  what 
assistance  it  will  provide  to  voluntary 
standards  development  Conference 
Report  to  RR.  3962,  p.  884. 

Section  1031.10  is  a  new  section.  It 
defines,  for  the  purpose  of  Subpart  B  on 
employee  involvement  in  voluntary 
standards  activities,  the  terms 
membership,  participation,  monitoring, 
observation,  and  communication. 

Section  103Ul(b)  is  a  new  provision 
which  requires  employees,  who 
participate  in  the  development  of  a 
voluntary  standard  and  then  later 
advise  the  Commission  regarding  tfiat 
standard,  to  advise  the  Commission  on 
the  extent  of  their  involvement  Also, 
the  provision  requires  that  evalirations 
and  recommendations  by  nxit 
employees  should  strive  to  be  as 
objectrve  as  possible  and  should  be 
reviewed  by  higher  level  Commisaion 
officials  prior  to  submission  to  the 
Commission. 

Section  1031.12(a)  Hats  those 
Commission  officials  who  may  not 
become  members  of  a  vi^untary 
standards  group  because  they  have  die 
responsibility  for  making  final  decteiona, 
or  obfectively  advtsing  those  who  make 
final  decisions,  on  whether  to  rely  on  a 
voluntary  standard  ptowulgBte  a 
consaraer  product  safety  standard  at  to 
take  other  action  to  prevent  or  reduce  aa 
unreasonable  riak  af  InJaKy  asaooiated 
with  a  product  The  Hat  is  the  same  aa 
that  in  former  1 1031.4.  except  that 
Program  Managers  in  the  OtBceef 
Program  Manafeaaeat  J 
been  delatod  because  their  wark  I 
reconaaeadatioas  are  ie»iwed  by 
supervisory- offidala  befete  being  gtvan 
to  the  Commission,  h  has  also  been 


revised  to  reflect  the  Coaniasion's 
functtoos  ragaedioBrveluntary  atandaids 
which'  aasaaeie  frtna  the  1901 
Amendmeata.  be.,  to  deteiaitae  whether 
a  vohmtary  stsidard  will  adequately 
addreae  a  proUen  involvng  an 
unreasonable  risk.  The  predecessor 
provision  referred  to  the  Commiasioa's 
functions  relating  to  the  "offeror 
process"  which,  as  noted  above,  was 
aboliahed  by  the  1981  Aeaaadmenta. 

Section  Sni.l2(c)  is  a  new  provision. 
It  requires  eni|rfoyeea  who  heve 
obtofaied  approval  from  the  Executive 
Director  to  accept  membership  hi  a 
voluntary  standards  organizatioR  to  so 
inform  the  General  Counsel  and  the 
Voluntary  Standarda  Coordinator  prior 
to  their  acceptance.  This  will  allow  the 
General  Counsel  and  the  Voluntary 
Standards  Coerdinetor  to  be  aware  of 
the  membership  and  an  opportunity  for 
them  to  provide  any  necessary  guidance 
to  the  employee. 

Section  1031.12(d]  is  a  new  provision 
that  requires  employees  who  seek 
membership  in  a  voluntary  standards 
organization  in  their  individual  capacity 
to  seek  approval  from  the  Commission's 
Ethics  Official  in  accordance  with  the 
Commission's  Employee  Standards  of 
Conduct  10  CFR  Part  1030. 

Section  1031.13(a).  like  its  predecessor 
provision  f  1031.5(d),  provides  that 
Commission  employees,  except  for  those 
who  are  specifically  listed,  may 
participate  in  or  monitor  voluntary 
standairds  development.  The  proposed 
provision  differs  from  its  predecessor  in 
that  it  requires  approval  for  employee 
participation  or  monitoring  by  the 
employee's  supervisor  and  any  other 
person  required  to  do  so  by  internal 
agency  management  procedures, 
whereas  approval  under  the  former 
regulations  is  required  to  be  given  by  the 
Executive  Director  alone. 

Section  1031.14,  Observation  criteria,, 
supersedes  the  last  sentence  in  former 
S  1031.5(d).  The  new  provision  requires 
employees  %vho  wish  to  attend  voluntary 
standards  meetings  for  the  sole  purpose 
of  observation  to  obtain  approval  from 
their  supervisor  and  any  other  person 
required  to  approve  pursoant  to  internal 
agency  management  procedures.  Under 
the  former  previsioa.  approval  had  to  be 
provided  by  the  Executive  IXrector.  The 
new  provision  also  requires  the 
employee  to  notify  the  Voiuntery 
Standards  Coordinator  prior  to 
observing  a  voluntary  standard  meeting. 

SectioB  1031.15,  Communication 
criteria,  is  a  new  prevision  providing  the 
conditions  far  officiah  and  emptoyees  to 
communicate  with  voknrtary  standards 
groups  and  representatives. 
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rnaimlssinn  nfflrials  nad  rmploynns 
who  are  authorized  to  be  members  of  a 
voluntary  standards  group  in  their 
official  capacity  und^  section 
1031.12(b).  may  oaauDuaksate  with  a 
voluntary  stead  aed  ^oep  or 
lopfssentatiee  iacidental  to  their 
membenhjpu  Likewise,  thoeeeffidris  or 
emptoyses.  wiM  are  eppreved  to 
participate  in  or  monitDr  a  vohmtary 
standard  development  imder  i  1031.13 
(a)  and  (b),  may  mmmnnirate  «vith  the 
voluntary  standard  body  or  its 
representatives  as  part  of  their  approved 
participation  in.  or  nuMutering  of.  a 
standard  under  development 

Agency  employees  mid  officials  who 
do  not  fsill  within  either  of  the  above 
categories,  and  are  not  prohibited  from 
membership  in  a  voluntary  standards 
organization  by  virtue  of  1 1031.12(a), 
may  be  authorized  to  communicate  with 
a  voluntary  standards  group, 
representetive.  or  other  committee 
member  on  substantive  matters,  as 
defined  in  {  1031.15(a)(1).  Approval 
must  be  given  by  the  person  to  whom  an 
employee  would  apply  to  obtain 
approval  for  participation  or  monitoring 
pursuant  to  §  1031.13.  Those  same 
employees  and  officials  may 
communicate  with  a  voluntary 
stendards  group,  representative,  or  other 
committee  member  on  non-substantive 
matters  within  the  scope  of  their  duties 
without  specific  authorization. 

Substantive  matters  are  defined  in 
f  1031.15(a)(1)  as  diose  matters  diat 
pertain  to  the  formulation  of  the 
technical  aspects  of  a  specific  voluntary 
stendard  or  the  course  of  conduct  for 
developing  a  voluntary  standard. 
Nonsubstantive  matters  would  include 
those  relating  to  scheduling  meetings, 
obtaining  states  reports,  and  odier 
administfaHve  matters. 

Section  1031.15(b)  is  a  new  provisioiL 
It  requires  that  employees  communicate 
with  Todantary  standwds  organizations 
in  accordance  widi  eny  intemel  agency 
procedures. 

Section  1031.15(c)  is  a  new  provision. 
It  provides  that  the  Commissioners  can 
engage  in  written  ooeunonicattons  with 
voluntary  standards  bodies  or 
representatives  on  voiuntery  standards 
matters  providtog  they  state  that  any 
substantive  view*  expressed  are  only 
their  individual  views,  and  not 
necessarily  those  of  the  Conmkssien 
acting  in  its  coUegial  capacity.  This 
provision  changes  the  focmar  regolatton 
in  S  1031.5 — setf-imposed  by  the 
Coounisston  in  1978 — thai  prednded  the 
Commissioners  from  petsaaally 
communicating  with  volantaiy 
standards  organizations  concerning  the 
development  of  vokoxtary  standards. 
The  new  provision  peimite  the 


CommissiaBecs  to  sdivety  enooursge 
and  support  liiedevekfMBettt  end  use  of 
voluntwy  staadasds  to  sAeviete  peodact 
hazards.  The  disdateer  is  ifltendsd  to 
preclude  any  ansendatstanding  en  the 
part  of  a  recipieat  of  a  letter  as  to 
whether  the  views  repressed  therein  are 
those  of  the  ladividHel  Coaaaissiaaer  or 
those  of  the  Conunission.  Of  course,  the 
Coirunission  may  always  communicate 
with  parties  on  voluntary  standards 
matters  upon  which  they  agree  in  their 
official  collegial  capadty. 

Section  1031.1S(d)  is  a  new  provision. 
It  requires  that  Conmiission  offidals  and 
employees  furnish  a  copy  of  each 
written  communication  of  a  substantive 
nature,  and  a  report  of  each  substantive 
oral  conversation  with  voluntary 
standards  groups  or  individuals,  to  the 
Voluntary  Standards  Coordinator.  This 
requirement  will  enable  the  Coordinator 
to  monitor  all  die  vtrfuntaiy  standards 
activities  the  Commission  and  ito 
evBfioyees  are  engaged  in. 

Comments  Recdved  and  Commission 
Responses 

In  response  to  the  notice  et  53  FR 
44892.  November  7. 1968,  the 
Commission  received  comments  from 
the  Alliaace  of  American  Insurers,  dw 
American  Gas  Association  Laboratories, 
the  American  Petroleum  Institute,  the 
American  Society  for  Testing  and 
Materials,  the  Consumer  Federation  of 
America,  the  Department  of  Defense,  the 
Council  of  American  Building  Offidels. 
the  National  Institute  of  Standards  and 
Technology,  the  Whiripool  Corporatian. 
the  Underwriters  Laboratories,  and  the 
ANSI  Z21  Accredited  Standards 
Committee.  Several  Commission  staff 
members  also  made  additional 
comments.  The  issues  raised  by  diese 
comments  and  the  Commission's 
resolution  of  those  issues  are  discussed 
below. 

Section  WSLlfh) 

The  Consumer  Federation  of  America 
recommended  that  §  1031.1(b)  be 
amended  to  indicate  the  Conmtission's 
preference  and  support  for  standards 
development  organizations  that  utilize  a 
consensus  process  and  other  due 
process  considerations.  CFA  cites  the 
Conference  Report  on  the  1961 
Amendmente  tiiat  states  tint  vohmtary 
standards  that  the  Commissioa  rely  en 
should  have  been  adc^ted  in 
accordance  with  reasonable  procedures 
such  es  those  utilized  by  groups  that 
develop  national  consensus  standards. 

The  Coairaission  agrees  with  CFA's 
comment  that  preference  be  given  to 
those  voluntary  standards  that  have 
been  develiqmd  by  a  conaenaus  process. 
This  preferencB  is  expressed  in 


i  10S1.5(Q  as  a  factordie  Commiasien 
wrill  consider  to  dedding  wfaedwr  to 
parddpate  in  the  lbs  devslopaieat  ef  s 
voluntary  standard.  Tliat  seotiea 
requites  stasnaids  development  graops 
to  establish  ptooednes  dut  "provkle  for 
meaniuguil  parlimpatjen'*  by  the 
partidfiaats,  iwr  hiding  conseaen  sad 
small  business  However,  there  may  be 
situatioas  where  as  existing  volantaiy 
standard  diet  was  not  developed  by 
consensus  procedures  wiU.  neverlliriess. 
eliminate  or  adeqeatety  redaoe  the  risk 
of  to)ury  presented  by  a  hazard  Thus. 
the  Commission  has  decided  not  to 
impose  a  consensus  procedure  as  a 
mandatory  requirement  for  Commission 
delerral  to  a  standard  but  instead, 
continue  to  encoorage  die  use  ef 
consensus  procedures  by  standards 
bodies. 

The  AMianoe  of  American  Insurets 
(AAI)  recommends  that  the  sentence  to 
S  1031.1(b)  that  defines  vohmtary 
standards  devetopment  bodies  be 
revised  to  require  that  sabgroaps  wtthto 
the  definition  be  "accredited  subgroups'* 
to  encompass  those  committees  whose 
procedures  are  accredited  in  the  ANSI 
system  of  standards  development 

The  Commission  decided  not  to 
accept  diis  recommendetion  for  the 
reason  that  it  may  be  unnecessarily 
restrictive.  The  Conference  Report  far 
the  1981  Amendmente  todicated  that 
Congress  contemplated  that  vohrataiy 
standards  should  be  developed  and 
adopted  "m  accordance  widi  reasonable 
procedures,  sndi  as  those  utilized  by 
groups  that  develop  national  consensus 
standards".  As  stated  above,  the 
procedures  that  a  voluntary 
development  group  will  employ  will  be  a 
factor  m  the  Commission's 
determination  whether  to  participate  in 
a  standard  development  However,  the 
Commission  chooses  not  to  mandate  the 
developm«it  procedures.  LAewise,  it 
does  not  beBeve  that  accreditation 
should  be  a  prerequisite  to  Commission 
participation  in  a  development  effort  or 
reliance  on  a  vohmtary  standard 
developed  by  a  non-accredited  ffrmp. 

Section  1031.4(a)(2) 

CFA  recommends  diet  f  1081.4(aK2) 
be  amended  to  allow  deferral  to  a 
voluntary  standard  onfy  where  there 
will  be  compliance  with  the  standard  in 
a  timely  tashion.  as  was  stated  m  the 
Conference  Report  to  die  1961 
Amendmente. 

The  ComnBseioD  agrees  with  dus 
comment  and  accor^agly.  has  revised 
the  sidMection  to  require  that  industry 
compliance  widi  a  volnirtary  standard 
be  "timely"  as  well  as  "substantial".  As 
CFA  noted,  die  Con&senoe  Report  to  the 
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1981  Amendments  stated  "In  evaluating 
whether  there  will  be  substantial 
compliance  with  a  voluntary  standard, 
the  Commission  should  determine 
whether  or  not  there  will  be  sufficient 
compliance  to  eliminate  or  adequately 
reduce  an  unreasonable  risk  of  injury  in 
a  timely  fashion."  Conference  Report 
HJL  Rep.  No.  97-206.  July  29. 1961,  at 
871. 874.  The  timeliness  language  was 
also  added  to  §  1031.5(f),  the  criterion 
concerning  industry  arrangements  for 
achieving  substantial  industry 
compliance  once  a  voluntary  standard  is 
issued. 

Section  103t.4{a)(3) 

Whirlpool  Corporation  commented  on 
the  language  in  this  section  that 
indicated  the  allocation  of  Commission 
staff  involvement  in  evaluating 
voluntary  standards  as  it  would  a 
mandatory  standard.  Whirlpool 
questions  whether  Commission 
involvement  in  volimtary  standards 
setting  is  necessary  at  appropriate  and 
whether  Commission  resources  could  be 
utilized  in  a  better  manner. 

The  Commission  is,  of  course, 
concerned  with  the  allocation  of  staff 
time  and  resources.  However,  the 
criteria  for  the  Commission  relying  on  a 
voluntary  standard  instead  tA  a 
mandatory  standard  is  set  forth  in 
sectiims  7  and  9  of  the  Consumer 
Product  Safety  Act,  i.e.,  the  voluntary 
standard  must  eliminate  or  adequately 
reduce  the  risk  of  injury  addressed,  and 
it  is  likely  that  there  wUl  be  substantial 
compliance  with  such  voluntary 
standard.  Thus,  the  Commission  is 
obligated  to  expend  adequate  staff  time 
and  resources  to  be  able  to  determine 
whether  the  criteria  in  sections  7  and  9 
is  met 

Section  iaQ1.4(a)(4) 

AAl  suggests  that  the  language  in  the 
first  sentence  be  revised  to  substitute 
the  word  "few"  instead  of  "one  or  two" 
areas  where  a  voluntary  standard  is 
considered  by  the  Commission  to  be 
inadequate.  The  comment  is  that  the 
words  "one  or  two"  are  unnecessarily 
restrictive  and  forces  the  Commission  to 
make  a  judgment  based  on  numbers 
rather  than  a  broader  consideration  of 
issues  involved  in  deciding  to  defer  to  a 
voluntary  standard  modification. 

The  Commission  agrees  with  the 
commentOT  and  has  revised  the 
language  as  suggested. 

In  the  same  first  sentence  AAI 
suggests  that  the  words  "or  its 
accredited  subgroup  operator"  appear 
immediately  after  tlie  words  "voluntary 
standards  groups". 

The  Commission  does  not  accept  this 
suggestion  for  the  reason  that  the 


definitions  of  voluntary  standards 
bodies  or  voluntary  standards 
development  bodies  encompass  their 
subgroups.  Also,  as  stated  above,  the 
Commission  chooses  not  to  mandate 
that  organizations  or  subgroups  be 
accredited  as  a  prerequisite  to  their 
developing  or  modifying  a  voluntary 
standard. 

CPA  stated  its  belief  that 
9  1031.4(a)(4),  a  provision  which  allows 
the  Commission  to  extend  the  deferral 
period,  contradicts  the  requirement  that 
a  voluntary  standard  be  promulgated  in 
a  timely  fashion.  It  reconunends  that  the 
section  be  revised  to  say  that  if  a 
voluntary  standard  is  not  developed  or 
modified  in  an  expeditious  manner,  then 
the  Commission  will  immediately 
commence  to  develop  a  mandatory 
standard. 

The  Commission  agrees  that  the 
development  or  modification  of  a 
voluntary  standard  to  address  a  product 
hazard  should  always  be  done  as 
expeditiously  as  possible  and  diat  is  a 
consideration  in  its  decision  whether  to 
defer  to  the  voluntary  standard 
development  or  to  commence  a 
mandatory  rulemaking  inunediately. 
However,  the  Commission  does  not 
believe  that  the  language  of  this  section 
has  to  be  changed  since  it  is  impUdt  in 
the  Commission's  decision  whether  to 
defer  mandatory  standards  development 
or  to  commence  it  immediately.  The 
Commission  will  consider  whether  the 
initial  deferral  period  was  adequate  or 
whether  additional  time  is  reasonable 
under  the  circumstances. 

Section  1031.5(f) 

As  CFA  commented  on  i  1031.4(a)(2), 
discussed  above,  it  suggests  the 
language  in  this  section  be  revised  to 
require  that  substantial  compliance  be 
reached  in  a  "timely"  fashion. 

The  Commission  agrees  with  the 
commentor  and  has  revised  the 
language  to  revise  the  criteria  for 
Commission  participation  to  require 
Commission  consideration  of  "timely." 
as  well  as  "substantial"  compliance. 

Section  1031.S(g) 

AAI  suggests  that  this  section  be 
made  more  specific  as  to  what  types  of 
marking  requirements  should  be 
included  in  a  voluntary  standard  to 
permit  Commission  investigation  of  such 
products  at  a  later  time.  The  commentor 
suggested  several  examples. 

Although  the  examples  given  by  the 
commentor  would  be  appropriate,  the 
Commission  does  not  cite  specific 
examples  since  they  may  not  be 
appropriate  to  every  voluntary  standard. 
Accordingly,  the  Commission  prefers  to 


state  the  mari(ing  requirement  in  broad 
terms. 

Section  1031.5(i) 

CFA  expressed  its  concern  that  the 
last  sentence  in  S  1031.5(i)  could  be 
interpreted  to  mean  that  representatives 
of  consumers  and  small  business  in  a 
voluntary  standard  development  have 
technical  expertise  in  the  areas  under 
consideration. 

The  Commission  agrees  that  the 
sentence  could  be  misread  and  thus  has 
revised  it  to  make  it  clear  that  technical 
expertise,  as  that  term  is  commonly 
used,  should  not  be  a  prerequisite  for 
consumer  and  small  business 
participation  in  a  voluntary  standard 
development  process.  There  may  be 
situations  where  the  voluntary  standard 
development  group  would  want  non- 
technical input  from  consumer  and  small 
business  representatives,  e.g.,  on 
frequency  of  use  of  a  product,  consumer 
awareness  of  the  meaning  of  proposed 
labels,  etc.  Likewise,  as  CFA  suggests, 
these  representatives  can  play  an 
important  role  in  questioning  the 
rationale  for  a  standard  without  having 
technical  expertise.  Accordingly,  the 
Commission  has  replaced  the  expression 
"technical  expertise"  with  the 
expression  "knowledge  or  expertise." 

Whirlpool  inquired  whether  the  listing 
of  the  representatives  in  this  section 
means  that  unless  all  the  groups  are 
included  in  each  voluntary  standards 
proceeding,  the  Commission  will  expand 
its  involvement.  The  commentor 
suggests  that  participation  by  so  many 
groups  coidd  be  counterproductive  and 
could  impede  the  voluntary  standards 
setting  process. 

The  purpose  of  this  provision  is  to 
encourage  voluntary  standards  groups 
to  conduct  their  activities  openly  and  to 
include  in  their  development  activities 
those  parties  who  will  be  affected  by  the 
voluntary  standard  under  development 
The  Commission  does  not  expect  that 
each  and  every  entity  listed  in  this 
provision  be  represented  on  every 
voluntary  standard  development  group; 
the  composition  of  each  development 
group  will  necessarily  depend  on  the 
nature  of  the  subject  matter. 

Whiripool  also  suggested  that  some 
groups  may  not  have  the  technical 
expertise  to  participate  in  voluntary 
standards  development 

The  Commission  does  not  believe  that 
participation  is  appropriate  only  for 
persons  or  groups  with  purely  technical 
expertise.  In  accordance  with  its 
discussion  of  CFA's  comments  on 
1 1031.5(i).  it  has  broadened  the 
definition  of  "openness"  by  calling  for 
participation  of  parties  having 
"knowledge  or  expertise." 
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Section  1031.7(a)(4) 


AAI  recommended  ttiat  the  tenn  | 

"technical  support"  be  broadened  by 
including  the  words  "eogiweerim 
support  such  as  ixmovattveprodact 
desi^".  and  the  words  "safety  and" 
immediately  before  the  words  "health 
science  data." 

The  Commission  believes  that  the 
section,  as  written,  adequately  describes 
the  type  of  assistance  the  Conunission 
may  provide  to  support  a  voluntary 
standard  development  activity.  Also,  the 
Commission's  use  ef  Ute  tenn  "health 
science  data"  includes  safety  data. 
Thus,  it  prefers  to  leave  the  scctioo 
unchanged. 

Section  1031.7(a)(^ 

AAI  suggests  that  the  phrase 
"including  labels/markings"  be  added  at 
the  end  of  the  sentence  to  permit  the 
Commission  staff  to  not  only  evaluate 
the  technical  adequacy  of  a  standard  in 
reducing  injuries,  but  also  to  evaluate 
the  lab^  and  T"'»r<f<"g«  that  must  be 
included  in  the  standard  as  part  of  the 
safety  strategy. 

The  Commisskn  bdieves  that  this 
addition  is  unnecessary  because  it  is 
understood  diat  the  sts^  will  evaluate 
all  relevant  aspects  of  a  standard, 
including  labels  and  markings.  Tiras,  the 
Commission  decidsd  to  leave  tins 
section  unchanged. 

Section  1031.7(a)(af 

Representatives  of  Ae  Commission 
staff  recommended  that  this  section 
(formeriy  18  CFR  1032.4(b)(9n  be  deleted 
since  dw  Commission  will  not  approve 
the  preparation  of  a  listing  of  voluntary 
standards  that  adequately  address 
specific  hazards  in  view  of  a  previous 
Commission  decision  regarding  the 
recognition  of  voluntary  standards.  See 
Minutes  of  Commission  Action  dated 
January  16, 1985.  Tlie  Commission 
agrees  with  the  staff's  recommendation 
and.  therefore,  has  ddeted  tfds  sedion. 
Accordingly,  pcopoead  f  Hj031.7ta)(^ 
throu^  1031.7(aMlS)  have  been 
renumbered  as  ||  1031.7(aM9)  through 
1031.7(a)(l^ 

Section  1031.10(a) 

AAI  suggests  that  the  language  in  the 
last  sentence,  stating  that  membership 
includes  all  oral  and  written 
communications  "which  are  incidental 
to  such  membership"  may  not  be 
sufficiently  clear,  and  recommends  that 
the  last  sentence  in  subparagraph  (b)  be 
substituted  in  (a). 

The  Conmiission  believes  the 
language  in  this  section  is  sufficiendy 
clear  that  the  definiticm  of 


"membership" 
communications  rdating  to  a 
membership.  Also,  the  suggested 
substitute  language  bmn  sutnuuagraph 
(b)  would  be  inappropriate  since  it 
pertains  to  communicatioBS  relatiiig  to 
active  partidpatioa  in  a  vohmtary 
standard  activity.  Membership,  as  used 
in  this  section,  could  be  passive 
membership.  Tluis,  the  Commission  has 
decided  to  leave  this  section  unchanged. 

Section  lOSLll/d) 

Several  commentors  critidzed  the 
Commission  policy  in  this  section  which 
prohibits  Commission  nnpioyees  from 
voting  or  otherwise  formally  indicating 
approval  or  disapproval  of  a  voluntary 
standard  during  its  development  and 
adoption.  They  suggested  that  the  no- 
voting  policy  is  inconsistent  with  active 
participation  of  Commission  employees 
in  standards  develofHoent  activities. 
Also,  several  commentors  pointed  out 
that  the  (XAB  Circular  A-119  encourages 
agencies  to  actively  participate  in  the 
development  of  voluntary  standards, 
including  voting  on  issues  in  the  course 
of  the  development  process.  On  the 
other  hand,  several  other  commentors 
applauded  the  Commission  policy. 

The  Commission's  no-voting  poKcy  is 
premised  on  the  Commission's  status  as 
a  regulatory  agency  and  on  the  role  of 
the  Commission  staff  in  ultimately 
recommending  itdiether  the  Conamssion 
^ould  defer  setting  a  mandatory 
standard  because  a  voluntary  standard 
addresses  the  hazard  in  question. 
Additionally,  the  Commission  is  able  to 
provide  technical  and  administrative 
assistance  to  those  organizations  and 
groups  developing  standards.  Tlie 
Commission,  through  its  employees, 
have  been  able  to  provide  that 
assistance  to  many  voluntary  standard 
development  activities  over  the  course 
of  years  without  formally  voting.  Also, 
the  no-voting  policy  is  intended  to 
preclude  any  appearance  that  the 
Commission,  through  its  representative, 
is  endorsing  a  particular  standard  or  is    ^ 
committing  it  to  supporting  that 
standard  to  the  exclusion  of  alternative 
regulatory  actions.  Although  the  OMB 
Circular  encourages  active  participation 
and  voting  by  agency  representatives,  it 
recognizes  that  agencies  may  prohibit 
such  voting.  See  Circular,  section  7J)45). 
For  the  reasons  stated,  the  Commission 
continues  to  believe  the^o-voting  policy 
is  a  prudent  and  well-considered  one. 
Thus,  the  Commission  has  decided  to 
leave  this  section  unchanged. 

Section  1032.12(b) 

The  Associate  Director  for  Industry 
and  Standards,  National  Institute  of 
Standards  and  Technology,  conuaoited 


that  the  no-voting  p^cy  should  a|^>ly  to 
emjrioyees  serving  on  voluntary 
standards  development  groups  or 
committees,  bat  not  to  employees 
serving  on  standards  advisory  groups 
that  are  not  responsible  for  the 
development  and  approval  of  standards. 
The  Associate  Director  suggested 
several  such  groups. 

Although  the  advisory  groups  referred 
to  in  this  section  may  not  directly 
engage  in  the  development  of  voluntary 
standards,  they  frequently  establish 
policies  that  could  impact  on  voluntary 
standard  activities  of  the  particular 
organization.  As  with  voluntaiy 
standards  development  groups,  the 
Commission  does  not  want  its 
employees  formally  participating  in  the 
policy  decisions  of  a  voluntary 
standards  board  or  advisory  group  for 
the  reason  that  an  employee's  formal 
vote  may  give  the  appearance  of 
Conunission  action  or  the  Commission's 
position  on  the  matter.  The  policy  also 
precludes  a  possiUe  conflict  of  interest 
situation  where  an  employee  who  voted 
on  a  matter  is  later  required  to  address 
the  same  matter  in  his  or  her  capacity  as 
a  Commission  en^loyee.  Further,  die 
Conunission  believes  it  can  provide 
information  and  asustance  to  diese 
policy  coBunittees  without  having  to 
vote  on  particular  issues  or  policy 
matters.  In  this  regard,  the 
Conunissioners  and  Commission  staff 
may  freely  communicate  with  voluntary 
standards  groups  or  representative  in 
accordance  widi  §  1032.15.  For  these 
reasons,  the  Commissitn  has  deddad 
not  to  change  diis  section. 

Sections  1031.13(a)  and  ie31.tS(b) 

A  staff  member  commented  that  the 
last  sentence  in  these  two  paragraphs 
could  be  understood  that  an  employee 
who  is  participating  in  or  monitoring  a 
voluntary  standard  development  wmdd 
have  to  obtain  consensus  review  and 
approval  of  Commissicm  officials  at 
every  stage  of  the  devekipmettt  {Hoceaa. 
and  that  voluntary  standards  groops 
vrould  be  reluctant  to  have  a 
Commission  employee  as  a  member  on 
that  basis. 

The  Commission  did  not  intend  to 
imply  that  staff  review  and  consensus  of 
an  employee's  partidpation  or 
monitaringisTequiced  at  each  and  every 
stage  of  a  voluntary  standard 
development  process.  Instead,  the 
statement  was  intended  to  state  an 
employee's  partidpation  or  monitoring 
shsdl  be  in  accordance  with  any  interud 
Commission  procedures  that  the 
Commission  or  Commission 
management  may  have  established.     ._ 
However,  to  avoid  any  "^ 
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misunderstanding,  the  last  sentence  in 
both  these  paragraphs  have  been 
revised  to  delete  the  phrase  "designed  to 
assure  staff  review  and  consensus". 

Section  1031.13(c)  ~  '       -       . 

CFA  commented  that  1 1031.13(c), 
which  allows  Commission  employees  to 
participate  in  closed  meetings  of 
voluntary  standards  development 
groups  under  extraordinary 
circumstances,  be  amended  to  require 
that  meeting  logs  from  such  doaed 
meeting  be  made  available  to  the  public 
upon  request 

In  facC  the  Commission's  regulations 
setting  forth  its  meetings  policy  (16  CFR 
Part  1012)  already  requires  employees  to 
prepare  and  submit  a  meeting  summary 
to  the  OfRce  of  the  Secretary  within 
twenty  calendar  days  after  a  meeting  for 
which  a  summary  is  required  to  be 
made.  These  siunmaries  are  available  to 
the  public  as  permitted  by  law.  The 
Commission  agrees  that  the  section 
should  be  revised  to  reference  the 
meeting  stunmary  requirement 

CFA  recommends  that  the  last 
sentence  in  1 1031.13(c).  requiring 
Commission  employees  to  provide 
notice  of  their  attendance  at  a  voluntary 
standard  development  meeting  in  the 
public  calendar,  also  be  included  in 
i  1031.11.  die  secti<Mi  setting  forth  die 
procedural  safeguards  to  assure 
employee  objectivity  and  for  avoiding 
conflict  of  interest  situations. 

The  Commission  agrees  that  the 
meetings  policy  requirements  are 
procedural  safeguards  that  permit  public 
monitoring  of  Commission  involvement 
of  voluntary  standards  activities.  Thus, 
a  new  subsection,  similar  to  the  last 
sentence  in  {  1031.13(c).  has  been  added 
as  1 1031.11(f)  to  reference  the 
Commission's  meetings  poHcy 
requirement 

Section  1031.15(a) 

AAI  ctMnmented  that  this  section  may 
be  unclear  as  to  whether  the  term 
"representative"  is  restricted  to  an  . 
official  of  the  voluntary  standard 
organization  or  whether  it  could  pertain 
to  another  member  of  a  voluntary 
standard  development  group  who  is  not 
an  official  of  the  sponsoring  voluntary 
standard  organization. 

The  Commission  agrees  that  the 
paragraph,  as  written,  could  be  read  as 
restricting  communications  to 
representatives  of  the  sponsoring 
voluntary  standard  organization.  The 
Commission  did  not  intend  to  restrict 
communications  between  its  employees 
and  other  members  who  may  both  be 
serving  together  on  a  volimtary  standard 
committee.  Thus,  the  language  in  this 
section  is  revised  to  add  "or  other 


committee  member"  immediately  alter 
the  phrase  "voluntary  standard  group  or 
representative".  .    . 

SecUon  1031.15(a)(2) 

AAI  states  that  it  cannot  understand 
the  need  for  communication  which  is 
nonsubstantive  in  nature  and  requests  a 
clarification. 

The  Commission  distinguishes 
between  substantive  and 
nonsubstantive  communications 
because  substantive  communications 
require  supervisory  approval  whereas 
nonsubstcuitive  communications  do  not 
Nonsubstantive  communications  would 
cover  administrative  matters  such  as  the 
date  and  place  of  the  next  meeting  of  the 
volimtary  standard  group,  travel 
arrangements,  etc  With  these  examples, 
and  the  definition  of  substantive  matters 
in  i  1032.15(a)(1)  as  "matters  that 
pertain  to  the  formulation  of  the 
technical  aspects  of  a  voluntary 
standard  or  the  course  of  conduct  for 
developing  a  standard",  the  meaning  of 
anything  else,  i.e.,  "non-substantive" 
matters,  is  sufficiently  clear.  Thus,  the 
Commission  decided  not  to  revise  the 
section. 

Certification  of  No  Signifioant  Ecenomic 
Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601,  et  seq.)  requires  that 
whenever  a  federal  agency  pubtishes  a 
proposal  under  the  Administrative 
Procedure  Act  (5  U.8.C  S53).  it  must  give 
particular  consideration  to  small 
businesses,  small  non-profit 
organizations,  and  small  local 
governments  (collectively  called  "small 
entities").  The  proposed  regulations  are 
only  for  the  information  of  the  public 
and  industry.  They  will  not  have  the 
'  force  of  law,  and  will  not  impose  any 
substantive  obligation  or  duty  on  any 
person  or  firm,  including  any  small  firm. 
Therefore,  in  accordance  with  section 
e05(b)  of  the  Regulatory  Flexibility  Act 
the  Commission  certifies  that  the 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  ConsideratJons 

The  proposal  published  below  will 
have  little  or  no  potential  for  affecting 
the  human  environment.  For  this  reason, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

16  CFR  Part  1031 

Business  and  industry,  Conflict  (rf 
interest  Consumer  protection. 
Voluntary  standards. 


18  CFR  Part  1032 

Business  and  industry.  Consumer 
protection.  Voluntary  standards. 

For  the  reasons  set  out  in  the 
preamble.  Tide  16,  Chapter  n  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1032— [REMOVED] 

1.  Part  1032  is  removed. 

2.  Part  1031  is  revised  to  read  as 
follows: 

PART  1031-COMMISSION 
PARnCIPATlON  AND  COMMISSION 
EMPLOYEE  INVOLVEMENT  IN 
VOLUNTARY  STANDARDS  ACnVITIES 

Sulipart  A— Oensrai  Poleies 

1031.1  Purpose  and  scope. 

1031.2  Badiground. 

1031.3  Consumer  Product  Safety  Act 
Amendments. 

1031.4  Effect  of  voluntary  standards  activities 
on  Commission  activities. 

1031Ji  Criteria  for  Commission  participation 

in  voluntary  standards  activities. 
1031.8  Extent  and  form  of  Commission 

involvement  in  the  development  of 

voluntary  standards. 
1031.7  Commission  support  of  voluntary 

standards  activities. 
10314  Voluntary  Standards  Coordinator. 


1031.9  Purpose  and  scope. 

1031.10  Definitions. 

1031.11  Procedural  safeguards. 

1031.12  Membership  criteria. 

1031.13  Participation  and  monitoring  criteria. 

1031.14  Observation  criteria. 

1031.15  Communication  criteria. 
Aulfaotity:  IS  U.S.C  2051-2083. 15  U.&C 

1281-1278, 15  U.S.C  1191-1204. 

Subpart  A— 0«n«ral  PoHctos 

( 1031.1    Purpose  and  scope. 

(a)  This  Part  1031  sets  forth  the 
Consumer  Product  Safety  Commission's 
guidelines  and  requirements  on 
participating  in  the  activities  of 
voluntary  standards  bodies.  Subpart  A 
sets  forth  general  policies  on 
Commission  participation,  and  Subpart 
B  sets  forth  policies  and  guidelines  on 
employee  involvement  in  voluntary 
standards  activities. 

(b)  For  purposes  of  both  Subpart  A 
and  Subpart  B  of  this  Part  1031. 
voluntary  standards  bodies  are  private..  • 
sector  domestic  or  multinational 
organizations  or  groups,  or  combinations 

'  thereof,  such  as,  but  not  limited  to,  all 
non-profit  organizations,  industry 
associations,  professional  and  technical 
societies,  institutes,  and  test 
laboratories,  that  are  involved  in  the     .  - 
planning,  development  estabhshment 
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revision,  review  or  coordination  of 
voluntary  standards.  Voluntary 
standards  development  bodies  are 
voluntary  standards  bodies,  or  their  sub- 
groups, that  are  devoted  to  developing 
or  establishing  voluntary  standards. 

91031.2    Backoround. 

(a)  Congress  enacted  the  Consumer 
Product  Safety  Act  in  1972  to  protect 
consumers  against  unreasonable  risks  of 
injury  associated  with  consumer 
products.  In  order  to  achieve  that  goal. 
Congress  established  the  Consumer 
Product  Safety  Commission  as  an 
independent  regulatory  agency  and 
granted  it  broad  authority  to  promulgate 
mandatory  safety  standards  for 
consumer  products  as  a  necessary 
alternative  to  Industry  self  regulation. 

(b)  In  1981.  the  Congress  amended  the 
Consumer  Product  Safety  Act  The 
Federal  Hazardous  Substances  Act  and 
the  Flammable  Fabrics  Act  to  require 
the  Commission  to  rely  on  voluntary 
standards  rather  than  promulgate  a 
mandatory  standard  when  voluntary 
standards  would  eliminate  or 
adequately  reduce  the  rislc  of  injury 
addressed  and  it  is  likely  that  there  will 
be  substantial  compliance  with  the 
voluntary  standards.  (15  US.C  2066(b). 
15  U.S.C  1262(g)(2).  15  U.&C  1193(h)(2)). 
The  1981  Amendments  also  require  die 
Commission,  after  any  notice  or 
advance  notice  of  proposed  rulemaking, 
to  provide  technical  and  administrative 
assistance  to  persons  or  groups  who 
propose  to  develop  or  modify  an 
appropriate  voluntary  standard.  (15 
U.S.C  2054(a)(3)).  Additionally,  die 
amendments  encourage  the  Commission 
to  provide  technical  and  administrative 
assistance  to  groups  developing  product 
safety  standards  and  test  methods, 
taking  into  account  Commission 
resources  and  priorities  (15  U.S.C 
2054(a)(4)).  Aldiough  die  Commission  is 
required  to  provide  assistance  to  such 
groups,  it  may  determine  the  level  of 
assistance  in  accordance  with  the  level 
of  its  own  administrative  and  technical 
resotirces  and  in  accordance  with  its 
assessment  of  the  likelihood  that  the 
groups  being  assisted  will  successfully 
develop  a  voltmtary  standard  that  will 
preclude  the  need  for  a  mandatory 
standard. 

(c)  In  1982.  the  Office  of  Management 
and  Budget  revised  Circular  No.  A-119, 
Federal  Participation  in  the 
Development  and  Use  of  Volimtary 
Standards.  The  Circular  establishes  the 
policy  to  be  followed  by  executive 
agencies,  including  the  Commissicm.  in 
working  with  voluntary  standards 
bodies  and  in  adopting  and  using 
voluntary  standards.  The  Circular 
encourages  government  participation  in 


the  standards-related  activities  of 
voluntary  standards  bodies  and 
standards-developing  groups  when  such 
participation  is  in  the  public  interest  and 
is  compatible  with  the  agencies, 
missions,  authorities,  priorities,  and 
budget  resources.  The  Circular 
recognizes,  however,  that  voluntary 
standards  activities,  if  improperiy 
conducted,  can  suppress  free  and  fair 
competition,  impede  innovation  and 
technical  progress,  exclude  safer  and 
less  expensive  products,  or  otherwise 
adversely  affect  trade,  commerce, 
health,  or  safety.  Thus,  agencies  are 
urged  to  take  full  account  of  the  impact 
on  the  ectmomy.  applicable  Federal 
laws,  policies  and  national  objectives, 
including,  for  example,  laws  and 
regulations  relating  to  antitrust  national 
security,  small  business,  product  safety, 
environment  technological 
development  and  conflicts  of  interest 


1 1031^4    Effect  of  voluntary  standards 
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Product  Safety  Act 


The  Consumer  Product  Safety  Act  as 
amended,  contains  several  sections 
pertaining  to  the  Commission's 
participation  in  the  development  and 
use  of  voluntary  standards. 

(a)  Section  7(b)  provides  diet  the 
Conunission  shall  rely  on  volimtary 
consumer  product  safety  standards 
prescribing  requirements  described  in 
subsection  (a)  whraever  compliance 
with  such  voluntary  standards  would 
diminate  or  adequately  reduce  the  risk 
of  injury  addressed  and  it  is  likely  that 
there  will  be  substantial  compliance 
with  such  voluntary  standards.  (15 
U3.C  20Se(b)). 

(b)  Section  5(a)(3)  provides  that  the 
Commission  diaU.  following  publication 
of  an  advance  notice  of  proposed 
rulemaking  or  a  notice  of  proposed 
rulemaking  for  a  product  safety  rule 
under  any  rulemaking  authority 
administered  by  the  Commission,  assist 
public  and  private  organizations  or 
groups  of  manufacturers, 
administratively  and  technically,  in  the 
development  of  safety  standards 
addressing  the  risk  of  injury  identified  in 
such  notice.  (15  US.C  2054(a)(3)). 

(c)  Section  5(a)(4)  provides  that  die 
Commission  shall,  to  the  extent 
practicable  and  appropriate  (taking  into 
account  the  resources  and  priorities  of 
the  Commission),  assist  public  and 
private  organizations  or  groiqw  of 
manufacturers,  administratively  and 
technicaUy,  in  the  development  of 
product  safety  standards  and  test 
mediods.  (15  U.S.C  2054(a)(4)). 


(a)(1)  The  Commission,  in  determining 
whether  to  begin  proceedings  to  develop 
mandatory  standards  under  the  acts  it 
administers,  considers  whether 
mandatory  regulation  is  necessary  or 
whether  there  is  an  existing  voluntary 
standard  that  adequately  addresses  the 
problem  and  the  extent  to  which  that 
voluntary  standard  is  complied  with  by 
the  affected  industry. 

(2)  The  Commission  acknowledges 
that  there  are  situations  in  which  _ 
adequate  voluntary  standards,  in 
combination  with  appropriate 
certification  programs,  may  be 
appropriate  to  support  a  conclusion  that 
a  mandatory  standard  is  not  necessary. 
The  Commission  may  find  that  a 
mandatory  standard  is  not  necessary 
where  compliance  with  an  existing 
voluntary  standard  would  eliminate  or 
adequately  reduce  the  risk  of  injury 
associated  with  the  product  contains 
requirements  and  test  methods  diat 
have  been  evaluated  and  found 
acceptable  by  the  Commission,  and  it  is 
likely  that  there  will  be  substantial  and 
timely  compliance  with  the  voluntary 
standard.  Under  such  drcumstances.  the 
Commission  may  agree  to  encourage 
industry  compliance  with  the  voluntary 
standard  and  subseqnendy  evaluate  the 
effectiveness  of  the  standard  in  terms  of 
accident  and  injury  redix:tion  for 
products  produced  in  compliance  with 
the  standard. 

(3)  In  evaluating  voluntary  standards, 
the  Commission  will  relate  the 
requirements  of  the  standard  to  the 
identified  rislcs  of  injury  and  evaluate 
the  requirements  in  terms  of  their 
effectiveness  in  eliminating  or  reducing 
the  risks  of  injury.  The  evaluation  of 
voluntary  standards  will  be  conducted 
by  Commission  staff  members,  including 
representatives  of  legal  economics, 
engineering,  epidemiological  health 
sdences.  human  factors,  other 
appropriate  interests,  and  the  Voluntary 
Standards  Coordinator.  The  staff 
evaluation  will  be  conducted  in  a 
maimer  similar  to  evaluations  of 
standards  being  considered  for 
promulgation  as  mandatory  standards. 

(4)  In  the  event  diat  die  Commission 
has  evaluated  an  existing  voluntary 
standard  and  found  it  to  be  adequate  in 
all  but  a  few  areas,  the  Commission  may 
defer  the  initiation  of  a  mandatory 
rulemakiiig  proceeding  and  request  the 
voluntary  standards  organization  to 
revise  the  standard  to  address  the 
identified  inadequacies  expeditiously.  In 
such  cases,  the  Commission  may 
monitor  or  participate  in  the 
development  of  these  revisions 
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(b)  In  the  event  tbe  Conmiimion 
determines  that  there  is  no  exletlng 
voluntary  standard  that  will  dlminate  or 
adaqaalaly  sednce  a  risk  of  fa^ay  Jhe 
Qwiiiuissfoo  nay  connence  a 
proceeding  for  the  development  of  a 
conaunar  product  safety  nde  or  a 
regolatioo  fai  accordance  with  sectioa  9 
of  the  Conannier  lYodoct  Safety  Act  IS 
U3.C  aOBS,  sectioa  3(r)  of  the  Federal 
HaiardoM  Sabatancas  Act  15  \3S.C 
1262(f).  or  section  4(a)  of  the  PlanmiaMe 
Fabfks  Act  IS  U.&C  llfl8(g).  aa  may  be 
applicable,  fai  commencing  soch  a 
proceeding,  the  Commission  will  pobUsh 
an  advance  notice  of  piopoaad 
rulemaking  which  sh^  among  other 
things,  invite  any  parson  to  submit  to  the 
Commission  an  existing  standard  or 
portion  of  an  existing  standard,  or  to 
submit  a  statement  ^  bitantioo  to 
modiftr  or  develop,  wltiiin  a  raaaonabie 
period  of  time,  a  vohmtary  standard  to 
addreaa  the  risk  of  in|ary. 

(c)  Tba  Coomiissioo  will  ccmsider 
those  provisians  of  a  vohmtaiy  standard 
that  have  been  letkiwad,  evaloatad,  and 
deemed  to  be  adaqaate  hi  addressing 
the  spedflad  risks  of  h^nry  vritan 
Initiating  a  mandatory  conaomer  prodoci 
safety  rola  or  regalatiaa  andsr  the 
Consamar  Prodoct  Safety  Act  die 
Federal  Haardoua  Sabirtancas  Act  or 
the  Flamasabie  Fabrics  Act  as  may  ba 
applicable.  Commenta  wiB  ba  raqaeatad 
in  the  advance  notice  of  propoaed 
rulemaking  on  die  adeqoacy  of  soch 
voluntary  standard  provisions. 

1 1031 J   CrIMrfafor 


The  Commission  wHI  consider  the 
extent  to  which  the  foUowing  criteria 
are  met  in  considering  CmnmissioB 
participation  in  the  development  of 
voluntary  safety  standards  for  consumer 
products: 

(a)  Hie  Ukelihood  the  voluntary 
standard  will  eliminate  or  adequately 
reduce  the  risk  of  infury  addreMed  and 
that  diere  will  be  substantial  and  timely 
compliance  with  the  voluntary  standard. 

(b)  The  UkeUhood  that  the  vohmtary 
standard  will  be  developed  within  a 
reasonable  period  of  time. 

(c)  BxdnsioB.  to  the  maxbnum  extent 
possiUe,  from  the  voluntary  standard 
being  developed,  of  requirements  whidi 
wiQ  create  anticompetitive  effects  or 
promote  restraint  of  trade. 

(d)  Provisions  for  periodic  and  timely 
review  of  the  standard,  induding  review 
for  anticompeti  d  ve  effects,  and  revision 
or  amendment  as  the  need  arises. 

(e)  Peiiuimance  oiieuted  and  not 
design-iestiictlve  requireoients.  to  the 
maximum  practical  extent  in  any 
standard  developed. 


(f)  Industry  arrangements  for 
adiieving  substantial  and  timely 
IndBstry  compliance  with  the  vohmtary 

■standard  once  it  is  issued,  and  the 
means  of  ascertaining  such  compliance 
based  on  overall  market  share  of 
product  producttoa 

(g)  Provisions  in  the  standard  for 
marking  prodocte  conforming  to  die 
standard  so  that  future  Commisaioa 
investigation  can  indicate  the 
involvement  of  such  producto  in 
acddente  and  patterns  erf  injury. 

(h)  Provisions  for  insuring  that 
pnxhicte  identified  as  conforming  to 
such  standards  will  be  subjected  to  a 
testing  and  certification  (induding  self- 
certification]  procedure,  which  will 
provide  assurance  that  the  products 
comply  with  the  standard 

(i)  Tne  openness  to  all  interested 
parties,  and  die  establishment  of 
procedures  which  will  provide  for 
meaningful  participation  in  the 
devdopment  of  such  standards  by 
representatives  of  producers,  s«q>pliers, 
distributors,  retailers,  consumers,  small 
business,  public  interests  and  other 
individuals  having  knowledge  or 
expertise  In  the  areas  under 
consideration,  and  pioceduies  for 
affording  other  due  process 
considerations. 


110314    Extant  and 


fonn  Of  CoiMMMiofi 
of 


(a)  Hie  Commission  shaU  approve 
agency  "participation'',  as  defined 
below,  in  the  devdopment  and  support 
of  vohmtary  safety  standards  for 
consmner  products.  The  Executive 
Director  sbaD  approve  Commission 
activities  that  are  defined  bdow  as 
"monitoring."  The  extant  of  Commission 
invohremant  will  be  dependent  upon  the 
Commission's  interest  in  the  pariicalar 
standards  devdopment  activity  and  the 
commission's  priorities  and  resoorces. 

(b)  The  C<»uBiission's  interest  in  a 
spedfic  voluntary  standards  activity 
will  be  based  in  pari  on  the  frequency 
and  severity  of  injuries  assodated  with 
the  product  the  involvement  of  the 
product  in  acddents,  the  susceptibility 
of  the  hazard  to  correction  through 
standards,  and  the  overall  resources  and 
priorities  of  the  Commission. 
Commisdon  involvement  in  vohmtary 
standards  activities  generally  will  also 
be  gdded  by  the  Commisdon's 
operatfaig  plan  and  bodget 

(c)  Thtve  are  two  leveb  of 
Commisdon  involvement  in  voluntary 
standards  activitias.  each  of  which 
reflecto  a  different  level  (rf  Comnrisaion 
involvement  as  set  forth  below: 

(1)  Monitoring.  Monitoring  involves 
maintaining  an  awareness  of  the 


voluntary  standards  development 
process  through  ord  or  written  inquiries, 
receiving  and  raviewing  minutes  of 
meetings  and  copies  of  draft  standards, 
or  attending  meetings  for  the  purpose  of 
observing  and  commenting  during  the 
standards  development  process  fan 
accordance  with  Subpart  B  of  this  part. 
For  example,  monitoring  may  involve 
nsponding  to  requests  from  voluntary 
standards  organizations,  standards 
development  committees,  trade 
assodations  and  consumer 
organizatiocs;  by  providing  informatian 
concerning  the  risks  of  injury  assodated 
with  particular  products,  NEiSS  data, 
summaries  and  analjfses  of  in-depth 
investigation  reports;  discussing 
Commission  goals  and  objectives  with 
regard  to  voluntary  standards  and 
improved  consumer  product  safety; 
responding  to  reqoesU  for  information 
concerning  Commission  programs;  and 
initiating  contacta  with  wiuntary 
standards  organizations  to  discuss 
cooperative  voluntary  standards 
activities. 

(2)  Participating.  Partidpsting 
invdves  regiilariy  attending  meetings  of 
a  standard  devdopment  committee  or 
group  and  taking  an  active  part  in  the 
discussions  of  the  committee  and  in 
devdoping  the  standard,  in  accordance 
with  Subpart  B  of  this  part  Under 
certain  conditiona.  the  Commisdon  will 
contribute  to  the  deUberations  of  the 
committee  by  expending  resources  to 
provide  technicd  assistance  (e.g.. 
researdi.  engineering  support  and 
information  and  education  programs) 
and  administrative  assistance  (e.g., 
travel  cods,  hosting  meetings,  and 
secretarial  functions]  which  would 
support  the  development  and 
implementatton  of  voluntary  standards. 
Participating  may  dso  indude 
Commisdon  support  of  voluntary 
standards  activities  as  described  In 
1 1031.7.  > 

(d)  Normally,  the  total  amount  of 
Commission  support  given  to  a 
voluntary  standards  activity  shall  be  no 
greater  than  that  of  all  non-Federal 
partidpanta  in  that  activity,  except 
where  it  is  in  the  public  intered  to  do  so. 

(e)  In  the  event  of  duplication  irf  effort 
by  two  or  more  groups  (either  inside  or 
outside  the  Commissicm)  in  developing  a 
voluntary  standard  for  the  same  product 
or  dass  of  products,  the  Commisston 
shall  encourage  the  severd  groups  to 
cooperate  in  the  development  (rf  a  single 
voluntary  standard 

S  1031.7   Commission  support  of  voluntary 


(a)  The  Commission's  support  of 
voluntary  safety  standards  development 


•!:^Aji/:- 


>-^; 
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activities  may  indude  any  one  or  a 
combination  of  the  following  actions: 

(I]  Providing  epidemiological  and 
health  science  information  and 
explanations  of  hazards  for  consumer 
products. 

(2)  Encouraging  the  initiation  of  the 
development  of  voluntary  standards  for 
specific  consumer  producte. 

(3)  Identifying  specific  risks  of  injury 
to  be  addressed  in  a  voluntary  standard 

(4)  Performing  or  subsidizing  technical 
assistance,  induding  research,  hedth 
sdence  data,  and  engineering  support,  in 
the  development  of  a  voluntary  standard 
activity  in  which  the  Commission  is 
partidpating. 

(5]  Ptovichng  assistance  on  methods  of 
disseminating  information  and 
education  about  the  volimtary  standard 
or  ite  use. 

(6)  Performing  a  staff  evaluation  of  a 
voluntary  standard  to  determine  ite 
adequacy  and  efficacy  in  reducing  the 
risks  of  injury  that  have  been  identified 
by  the  Commission  as  being  assodated 
with  the  use  of  the  product 

(7]  Encouraging  state  and  locd 
govemmente  to  reference  or  incorporate 
the  provisions  of  a  voluntary  standard  in 
their  regulations  or  ordinances  and  to 
participate  in  gcvemment  or  industrid 
model  code  development  activities,  so 
as  to  develop  uniformity  and  minimize 
conflicting  State  and  locd  regdations. 

(8]  Monitoring  the  number  and  market 
share  of  producte  conforming  to  a 
voluntary  safety  standard 

(9)  Providing  for  the  involvement  of 
agency  personnel  in  voluntary  standards 
activities  as  described  in  Subpart  B  of 
this  Part 

(10)  Providing  administrative 
assistance,  such  as  hosting  meetings  and 
secretarid  assistance. 

(II)  Providing  funding  support  for 
voluntary  standards  development  as 
permitted  by  the  agency  budget 

(12)  Taking  other  actions  that  the 
Commission  believes  appropriate  in  a 
particdar  situation. 

(b)  [Reserved.] 

{1031 J    Voluntary  Standards  Coordtaator. 

(a)  The  Executive  Director  shall 
appoint  a  Voluntary  Standards 
Coordinator  to  coordinate  agency 
partidpation  in  voluntary  standards 
bodies  so  that 

(1)  The  most  effective  use  is  made  of 
agency  personnel  and  resources,  and 

(2)  "The  views  expressed  by  such 
personnel  are  in  the  public  interest  and 
at  a  minimum,  do  not  conflict  with  the 
interests  and  established  views  of  the 
agency. 

(b)  The  Voluntary  Standards 
Coordinator  is  responsible  for  managing 
the  Commission's  voluntary  standards 


program,  as  well  as  preparing  and 
submitting  to  the  Commission  a 
semiannud  summary  of  ite  volimtary 
standards  activities.  The  summary  shall 
set  forth,  among  other  things,  the  goals 
of  each  voluntary  standard  under 
development  the  extent  of  CPSC 
activity  (monitoring  or  partidpation;  die 
current  status  of  standards  development 
and  implementatton)  and  if  any. 
recommendations  for  additional 
Commission  actioa  The  Voluntary 
Standards  Coordinator  shall  also 
compile  information  on  the 
Conudssion's  voluntary  standards 
activities  tot  the  Commission's  annud 
report 

SubportP    Employee  Involvenient 

S1031J   Puipoaa  and  aoopa. 

(a)  This  subpart  seta  forth  the 
Consumer  Produd  Safety  Commission's 
criteria  and  requiremente  governing 
membership  and  involvement  by 
Commission  offidals  and  employees  in 
the  activities  of  voluntary  standards 
development  bodies. 

(b)  llie  Commission  realizes  there  are 
advantages  and  benefite  afforded  by 
greater  involvement  of  Commission 
personnel  in  the  standards  activities  of 
domestic  and  international  voluntary 
standards  organizations.  However,  such 
involvement  might  present  an 
appearance  or  possibiUty  of  the 
Commission  giving  preferentid 
treatment  to  an  organization  or  group  or 
of  the  Commission  losing  ite 
independence  or  impartiality.  Also,  such 
partidi>ation  may  present  red  or 
apparent  conflict  of  interest  situations. 

(c)  The  purpose  of  this  subpart  is  to 
further  the  objectives  and  programs  of 
the  Commission  and  to  do  so  in  a 
manner  that  ensures  that  such 
membership  and  participation: 

(1)  Is  consistent  with  the  intent  of  the 
Consumer  Product  Safety  Act  and  the 
other  acta  administered  by  the 
Commission,  as  well  as  with  federd 
policy  as  set  forth  in  the  current  version 
of  0MB  Circdar  No.  A-llS,  Federd 
Partidpation  in  the  Development  and 
Use  of  Voluntary  Standards; 

(2)  Is  not  contrary  to  the  public 
interest 

(3)  Presents  no  real  or  apparent 
conflict  of  interest,  and  does  not  resdt 
in  or  create  the  appearance  of  the 
Commission  giving  preferentid 
treatment  to  an  oiganization  or  group  or 
the  Commission  compromising  its 
independence  or  impartiality,  and 

(4)  Takes  into  account  Commission 
resources  and  pnorities. 

(d)  In  general.  Commission  employees 
must  obtain  approval  from  their 
supervisor  and  appropriate  agency 


management  to  be  involved  in  voluntary 
standards  activities.  They  shodd  also 
strive  to  apprise  the  Voluntary 
Standards  Coordinator,  where 
practicable,  as  to  their  involvement  In 
voluntary  standards  activities. 

(e)  AU  Commission  employees 
involved  in  voluntary  standards 
activities  are  subject  to  any  restrictions 
for  avdding  conflicte  of  interest  and  for 
avoiding  dtuations  that  would  present 
an  appearance  of  bias. 


S  1031.10 

For  purposes  of  describing  the  level  of 
involvement  in  voluntary  standards 
activities  for  which  Commission 
employees  may  be  authorized  die 
following  definitions  apply: 

(a)  Membership.  Memberahip  is  the 
stetus  of  an  employee  who  joins  a 
voluntary  standards  development  or 
advisory  oiganization  or  subgroup  and 
is  Usted  as  a  member.  It  indudes  all  ord 
and  written  communications  which  are 
inddentd  to  such  membership. 

(b)  Participation.  Partidpation  is  the 
active,  ongoing  involvement  of  an 
offidd  or  employee  in  the  development 
of  a  new  or  revised  voluntary  standard 
pertaining  to  a  particdar  consumer 
product  or  to  a  group  of  producte  that  te 
the  subject  of  a  Commission  hazard 
project  These  projecte  shodd  be  one  of 
those  that  are  approved  by  the 
Commission,  either  by  virtue  of  die 
agency's  aimual  budget  or  operating 
plan,  or  by  other  specific  agency 
authorization  or  dedsion.  and  are  in 
accord  with  Subpart  A.  Partidpation 
includes  regdarly  attending  meetings  of 
a  standards  development  committee  or 
group,  taking  an  active  part  in 
discussions  and  tedmical  debates, 
registering  opimons  and  expending 
other  resources  in  support  of  a  voluntary 
standard  development  activity.  It 
includes  all  ord  and  written 
commumcations  which  are  part  of  the 
partidpation  process. 

(c)  Monitoring.  Momtoring  is 
involvement  by  an  offidal  or  employee 
in  maintaining  an  awareness  of  die 
voluntary  standards  development 
process  by  atiendance  at  meetings, 
receiving  and  reviewing  minutes  of 
standards  development  meetings  and 
copies  of  draft  standards,  and 
commenting  during  the  standards 
development  process.  It  involves  all  oral 
and  written  communications  which  are 
part  of  the  monitoring  process.  These 
momtoring  activities  must  be  related  to 
general  voluntary  standards  projecte  set 
forth  in  the  agency's  annual  budget  or 
operating  plan  or  otherwise  approved  by 
the  agency. 
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(d)  ObaenmUoa.  Obaervatkio  is  the 
attandance  by  an  ofikial  or  aaiployec  at 
a  meeting  of  «  vohmtary  standards 
development  group  for  the  purpose  of 
observing  and  gathering  infomatian. 

(e)  Communication.  Communicatian  is 
the  oral  or  written  contact  by  an  official 
or  employee  with  a  representative  or 
committee  of  a  voluntary  standards 
organization  or  advisory  group. 


calendar  and  meeting  sammaries  shall 
be  submitted  to  the  Offios  of  the 

Secretary  as  reqnirad  kqr  the  

CommissioB's  meetings  pobcy,  10  C7R 
Part  1012. 


|1«M.11 

(a)  Subject  to  the  provisions  of  tfds 
subpart  and  budgetary  and  time 
constraints.  Commission  employees  may 
be  involved  in  vohmtaiy  standards 
activitiea  that  will  farther  the  objectives 
and  programs  of  the  Commission,  are 
consistent  with  ongoing  and  antldpatad 
Commission  regulatory  programs  •»  set 
forth  in  the  agency's  operatibag  {ilan,  and 
are  in  accord  with  the  CooMnission's 
policy  statement  on  participation  in 
voluntary  standarda  activities  set  forth 
in  Sul^Mrt  A  of  this  part 

(b)  Commission  employees  wdio  are 
involved  in  the  development  of  a 
voluntary  standard  and  who  later 
participate  in  an  ofBdal  evaluation  of 
that  standard  for  the  Commission  shall 
describe  in  any  information,  oral  or 
written,  presented  to  the  Commission, 
the  extent  of  their  involvement  in  the 
development  of  the  standard.  Any 
evaluation  or  recommendation  lot 
Commission  actions  by  such  employee 
shall  strive  to  be  as  objective  as 
possible  and  be  reviewed  by  higher- 
level  Commission  officials  or  employees 
prior  to  submission  to  the  Commission. 

(c)  Involvement  of  a  Commission 
official  or  employee  in  a  vohmtary 
standards  committee  shall  be  predicated 
on  an  understanding  by  the  voluntary 
standards  group  that  partidpetion  by 
Commission  officials  and  employees  is 
on  a  non-voting  basis. 

(d)  In  no  case  shall  Cmnmission 
employees  or  officials  vote  at  otherwise 
formally  indicate  approval  or 
disapproval  of  a  voluntary  standard 
during  the  course  of  a  voluntary 
standard  develoiment  process. 

(e)  Commission  employees  and 
offidals  who  are  involved  in  the 
development  of  voluntary  standards 
may  not  accept  voluntary  standarda 
committee  leadership  positions,  e.g., 
committee  chairman  or  secretary. 
Subject  to  prior  approval  by  the 
Executive  Director,  a  Commission 
employee  or  official  may  accept  other 
committee  poaitioos  only  if  it  appears  to 
be  clearly  in  the  public  interest  for  the 
employee  to  carry  out  the  functiona  of 
that  specific  position. 

(f)  Attendance  of  Commission 
personnel  at  voluntary  standards 
meetings  shall  be  noted  in  the  public 


1 1031.12 

(a)  The  Commissionors.  thdr  qiedal 
assistants,  and  Commission  offidals  and 
employees  holding  the  positions  listed 
below,  may  not  beonne  members  of  a 
voluntary  standards  group  because  they 
either  have  the  responsibility  for  making 
final  dedsions.  or  sdvise  those  who 
make  final  decisions,  on  whether  to  rely 
on  a  voluntary  standard.  promuJgate  a 
consumer  product  safety  standard,  or  to 
take  other  action  to  prevent  or  reduce  an 
unreaaonable  risk  of  injury  associated 
with  aproduct 

(1)  The  Commissioners; 

(2)  The  Commissioners'  Spedal 
Assistants; 

(3)  The  General  Counsel  and  General 
Counsel  Staft 

(4)  The  Executive  Director,  tfie  Deputy 
Executive  Director,  and  spedal 
assistants  to  the  Executive  Directon 

(5)  The  Associate  Executive  Directors 
and  Office  Directors; 

(6)  The  Director  of  the  Office  of 
Pro9«m  Management  and  Budget  and 
any  Special  Assistants  to  the  Director. 

(b)  All  other  officials  and  employees 
not  covered  under  %  10n.12(a)  may  be 
advisory,  non-voting  members  of 
voluntary  standards  developnent  and 
adviaory  poops  widi  the  advance 
approval  of  this  Executive  Director.  In 
particular,  the  Commission's  Voluntary 
Standards  Coordinator  may  accept  sudi 
membership. 

(c)  Commission  employees  or  crffidals 
who  have  the  approval  c^  the  Executive 
Diredor  to  accept  membership  in  a 
voluntary  standards  organiiation  or 
group  pursuant  to  paragraph  (b)  of  this 
section  shall  apprise  the  General 
Counsel  and  the  Vohmtary  Standards 
Coordinator  prior  to  their  acceptance. 

(d)  Commission  offidals  or  employees 
^mio  desire  to  become  a  member  of  a 
voluntary  standards  body  or  group  in 
their  Individual  capadty  must  obtain 
prior  approval  of  the  Commission's 
Ethics  Counselor  for  an  outside  activity 
pursuant  to  the  Commission's  Employee 
Standards  of  Conduct,  16  CFR  Part  1030. 

i  1031.13 


and  any  odier  person  designated  by 
agency  management  procedures.  Such 
partidpatioa  or  monitoring  shall  be  in 
accordance  writh  Coanmission 
procedures. 

(b)  Employees  in  positions  listed  in 
§  1091.12(a)  (4),  (5),  and  (0)  may,  on  a 
case-by-case  basis,  partidpate  in  or 
monitor  the  development  of  a  voluntary 
standard  provided  that  they  have  the 
specific  advance  approval  of  the 
Commission. 

(c)  Except  in  extraordinary 
circumstances  and  when  approved  in 
advance  by  the  Executive  Director  in 
accordance  with  the  provisions  of  the 
CoBunission's  meetings  policy,  10  CFR 
Part  1012.  Commission  personnel  shaU 
not  become  involved  in  meetings 
concerning  the  development  of 
voluntary  standards  that  are  not  open  to 
the  public  for  attendance  and 
observation.  Attendance  of  Commission 
perscmnel  at  a  voluntary  standard 
meeting  shall  be  noted  in  the  public 
calendar  and  meeting  logs  filed  with  the 
Office  of  the  Secretary  in  accordance 
with  the  Commission's  meetings  policy. 

(d)  Generally.  Commission  employees 
may  become  involved  in  the 
developoMnt  of  voluntary  standards 
only  if  they  are  made  available  for 
comment  by  all  interested  parties  prior 
to  their  use  or  adoption. 

(e)  InvcHvement  by  Commission 
officials  and  employees  in  voluntary 
standards  bodies  or  standards- 
developing  groups  does  not.  of  itself, 
connote  Commission  agreement  with,  or 
endorsement  of,  dedsions  reached, 
approved  or  published  by  such  bodies  or 
groups. 


(a)  Commission  officials,  other  than 
those  positions  listed  in  1 1081.12(a). 
may  partidpate  in  or  monitor  the 
development  of  voluntary  safety 
standards  for  consumer  products,  but 
only  in  their  offidal  capadty  as 
employees  of  the  Commission  and  if 
permitted  to  do  so  by  thdr  wapernujt 


S  1031.14 

A  Commission  official  or  employee 
may,  on  occasion,  attend  voluntary 
standards  meetings  for  the  sole  purpose 
of  observation,  with  the  advance 
approval  of  his  or  her  supervisor  and 
any  other  person  designated  by  agency 
management  procedures.  Commission 
officials  and  employees  shall  notify  the 
Voluntary  Standard  Coordinator,  for 
information  purposes,  prior  to  observing 
a  voluntary  standards  nteeting. 

S  1031.15   Communieation  crttarfa. 

(a)  Commission  offidals  and 
employeea,  who  are  not  in  the  positions 
listed  in  1 1031.12(a),  or  who  are  not 
already  authorized  to  communicate  with 
a  voluntary  standards  group  or 
representative  incidental  to  their 
approved  membership  in  a  voluntary 
standard  organization  or  group  or  as 
part  of  their  partidpetion  or  monitoring 
of  a  vohmtaiy  standard,  may: 
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(1)  Cooonuidcate,  wMiin  die  eoope  of 
their  duties,  wMi  e  votentary  aUmdard 
group,  lepiesentanre,  or  omer 
committee  member,  on  vohmtary 
standards  matters  whidi  are  substantive 
in  nature,  i.e.,  matters  tbaX  pertain  to  the 
formulation  of  the  tedmicri  aspects  of  a 
spedfic  voluntary  standard  or  fha 
course  of  conduct  for  developing  the 
standard,  only  with  the  specific  advance 
approval  from  die  person  or  persons  to 
whom  they  apply  to  obtain  approval  for 
participation  or  monitoring  pursuant  to 

§  1031.13.  The  approval  may  infficate  the 
duration  of  the  approval  and  any  other 
conditions. 

(2)  Conununicate,  within  Ae  scope  of 
their  duties,  with  a  voluntaiy  standard 
group,  representative,  or  other 
committee  member,  concerning 
voluntary  standatds  activities  which  are 
not  substantive  in  oatuce. 

(b)  Commission  employees  nay 
communioate  wiUi  voluntary  standards 
organizations  only  in  accordance  writh 
Commission  procedures. 

(c)  Commissioners  can  engage  in 
substantive  and  non-substantive  written 
communications  with  voluntary 
standards  bodies  or  reprsseatatives. 
provided  a  disclaimer  in  such 
communications  inchoates  that  any 
substantive  views  expressed  are  only 
their  individual  views  and  are  aot 
necessarily  those  of  the  Cemmissinn 
Where  a  previous  offidal  Commission 
vote  has  taken  place,  that  vote  should 
also  be  noted  in  any  audi 
communication.  Copies  of  such 
communications  shall  thereafter  be 
provided  to  the  other  Commissioners, 
the  Office  of  the  Secretary,  and  the 
Voluntary  Standards  Coordinator. 

(d)  The  Voluntary  Standards 
CoonKnator  shaH  be  funrished  a  copy  ef 
each  written  ooraraunicsrtion  of  a 
substantive  nattne  and  a  report  of  eadi 
oral  communication  of  a  substantive 
nature  between  a  Commission  official  or 
employee  and  a  vohmtaiy  standards 
organization  or  representative  which 
pertains  to  a  voluntary  standards 
activity.  The  information  shall  be 
provided  to  the  Voluntary  Standards 
Coordinator  as  soon  as  practicable  after 
the  communication  has  taken  place. 

Dated:  February  8, 1989. 

SaiiyeE.Ouiiii. 

Secretary,  Coaaumer  Product  Safety 
Conuniasioa. 
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DEPARTHENTOF  HEALTH  ANO 
HUMAN) 


Food  and  Drug. 

21CFRPart17» 

[Deckat1to.«7F-O30»] 

IndtreetFood  AddMvn;  Ad^vwita, 
Production  AMi,  and  SwiUxwa 

AOCNCV:  Food  and  Drag  Adninistration. 
:Finaliule. 


:  The  Food  and  Drug 
AdminiatrBtioe  P=DA)  is  amending  the 
food  additive  regtdations  to  provide  for 
the  safe  use  of  a  aiixture  of  dodecyltin 
S,S'.S'-trts  (isooctylmencapteacetate) 
and  di(ii-dodecyIjtiB  S.S'- 
diCieoodgrlBMrcaptoacetate]  as  a 
thermal  stabiMwr  for  vinyi  chloride 
homopolymers  and  copolymers  intended 
for  uae  in  contact  with  food  This  action 
responds  loa  petition  filed  by  Sbeux. 
Chemical  Co.,  faic. 
DATES:  Effective  Februaiy  IC  IBOft 
written  objections  and  requests  for  a 
hearing  by  March  16, 1980. 
ADDRCaa:  Written  objectioiis  to  the 
Dockets  Management  Brandi  (HFA- 
305),  Food  and  Drug  Adrainistratkm.  Rm. 
4-62, 5600  Kahers  Lane,  Reckville,  MD 
20857. 


aTWN  COMTaCTt 
Vir  Aswnd.  Center  for  Food  Safety  and 
Applied  Netrition  (HFF-3S5),  Food  and 
Drug  Administietion,  200  C  St.  SW.. 
Washington.  DC  20204, 202-472-5600. 

supftBupfnMmwponMATKm.  hi  a 
notice  prnbHshed  in  die  Federsl  Kegister 
of  October  7. 1967  (52  FR  37525).  FDA 
announced  that  e  petition  (FAP  5B3873) 
had  been  filed  by  Sherex  Chemical  Co.. 
Inc.,  P.O.  Box  646.  DuWin.  OH  43017, 
proposing  that  5 178.2056  Organotin 
stabilizers  in  vinyl  chloride  pktsttcs  (21 
CFR  178.2650)  be  amended  to  provide 
for  the  safe  use  of  a  mixture  of 
dodecyltin  tri(i80octylmercaptoacetate) 
and  di(dodecyl)tin 
di(isooctylmercaptoacetate)  as  a 
stabilizer  in  polyvinyl  doride  and  vinjrl 
chloride  copolymers  intended  for  use  in 
contad  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  materiel  fh» 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  and  that  the 
regulations  should  be  amended  in  21 
CFR  178.2850  by  revising  the 
introductory  paragraph,  by  adding  new 
paragraph  (a)(7),  and  by  adding  new 
paragraph  (b)(l)(tii).  The  agency  is  also 
modifying  die  nomendature  for  die  two 
organotin  chemicals  in  this  additive.  TTie 
agency  is  h  sting  them  as  "dodecjrHin 
S,S'.S''-tris(isooctyhnercaptoacetater 


and  'Hli(n-dodeoyt)tin  S.S'- 
di(isoui:lyfaueicaptuacetate).''  Tlie 
agency  condudes  that  dris  nomendatore 
is  more  descriptive  than  that  set  out  in 
the  filing  notice  and  is  also  more 
consistent  widi  die  nomenclature  used 
for  other  chemicals  appearing  in  21  CFR 
178.2650. 

Additionally,  the  agency  is  making 
editorial  changes  in  die  introdudory 
text  and  in  the  introductory  text  of 
paragraph  (a)  of  S  178.2S50.  It  is 
changing  the  tenn  "octyltin."  used  to 
describe  tin  compounds  in  these 
paragraphs,  to  read  "organotin.**  Hiis 
term  more  aocurately  describes  the  tin 
compounds  in  the  referenced 
paragraphs.  It  is  also  changing  the 
reference  to  ''polyvinyl  chloride  and 
vinyl  chloride  copolymers''  to  read 
"vinyl  chloride  homopolymers  and 
copdlymers"  to  reflect  die  terminology 
used  in  the  agency's  proposal  on  these 
substances.  See  51 FR  4177.  February  3. 
1986. 

In  accasdaaoewidi  \  171.^)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contad  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  die 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  i^Bcy  has  carefoUy  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  wi 
enviromnental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  induding  a 
determination  that  this  adion  wiH  have 
no  effed  oo  the  market  for  vinyl 
chloride,  and  the  evidence  supporting 
that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  uider  FDA's  final 
rule  implementing  the  National 
Environmental  PoHcy  Ad  (21  CFR  Part 
25). 

Any  person  who  win  be  adversely 
affected  by  diis  regulation  may  at  any 
time  on  or  before  March  16, 1989  file 
with  die  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separatdy  numbered,  and  eadi 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  tte 
regulation  to  which  objection  is  made 
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and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
ia  requested  shall  spedflcally  so  state. 
Failure  to  request  a  hearing  for  any 
partfcular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  bearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shaU  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  E^anch 
between  9  a  jn.  and  4  pjn.,  Monday 
through  Friday. 

List  of  8ubM>  in  a  CFS  Part  171 

Food  additives.  Food  packaging. 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
AppUed  Nutrition,  Part  178  is  amenided 
as  follows: 

PART  17S-IN0mECT  POOD 
AOOITIVE&  ADJUVANTS, 
PROOUCnON  AJ08.  ANO  SANmZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  400, 72  SUt  1784- 
1788  ■•  amendMl  (21  U.&C  321(s).  348):  21 
CFRMOandSJl. 

2.  Section  178.2660  is  amended  by 
revising  the  introductory  text  and  die 
bitroductory  text  of  paragraph  (a),  by 
adding  new  paragraph  (a)(7),  and  by 
adding  new  paragraph  (b)(l)(iii),  to  read 
as  follows: 


i178.2«60   OrganeOn 


In  vaiyl 


The  organotin  chemicals  identified  in 
paragraph  (a)  of  this  section  may  be 
safety  used  alone  or  in  combination,  at 
levels  not  to  exceed  a  total  of  3  parts  per 
hundred  of  resin,  as  stabilizers  in  vinyl 
chloride  homopolymers  and  copolymers 
c<«iplying  «vith  the  provisions  of 
§  177.1950  or  i  177.1960  of  this  chapter 
and  that  are  identified  for  use  in  contact 
nvith  food  of  types  L II,  m.  IV  (except 
liquid  milk),  V,  VI  (except  malt 
beverages  and  carbonated  nonalcoholic 
beverages).  VU,  Vm.  and  DC  described 
in  table  1  of  {  17e.l70(c)  of  diis  diapter. 


except  for  the  organotin  chemical 
identified  in  paragraph  (aH3)  of  this 
section,  whidi  may  be  used  in  contact 
with  food  of  types  I  through  DC  at 
temperatures  not  exceeding  75  *C  (167 
*F),  and  further  that  the  organotin 
chemicals  identified  in  paragraphs  (a) 
(5)  and  (6)  of  this  section  may  be  used  in 
contact  with  food  of  types  I  through  DC 
at  temperatures  not  exceeding  66  *C  (150 
*F).  conditions  of  use  D  through  G 
described  in  table  2  of  1 176.170(c)  of 
this  chapter,  and  further  that  dodecyltin 
chemicals  identified  in  paragraph  (a)(7) 
of  this  section  which  may  be  used  in 
contact  with  food  of  types  I,  n,  m,  IV 
(except  liquid  milk],  V,  VI  (except  malt 
beverages  and  carbonated  nonalcoholic 
beverages).  VII.  Vm.  and  DC  described 
in  table  1  of  S  17e.l70(c)  of  this  chapter 
at  temperatures  not  exceeding  71  *C  (160 
*F).  in  accordance  with  the  following 
prescribed  conditions: 

(a)  For  the  purpose  of  this  section,  the 
organotin  chemicals  are  those  listed  in 
paragraphs  (a)  (1).  (2).  (3).  (4),  (5).  (6), 
and  (7)  of  this  section. 

(7)  The  dodecyltin  stabilizer  is  a 
mixture  of  50  to  60  percent  by  vni^t  of 
ii-dodecyltin  S,S'.S"- 
tris(isooctybnercaptoacetate)  (CAS  Reg. 
No.  67640-65-4)  and  40  to  50  percent  by 
weight  of  di(/Hiodecyl)tin  &S'- 
di(isooctyhnercaptoacetate)  (CAS  Reg. 
No.  84030-61-5]  having  13  to  14  percent 
by  weight  of  tin  (Sn)  and  having  8  to  9 
percent  by  weight  itf  mercapto  sulfur.  It 
is  made  from  a  mixture  of  dodecyltin 
trichloride  and  di(dodecyl)tin  didiloride 
which  has  not  more  than  0.2  percent  by 
weight  of  dodecyltin  trichloride,  not 
more  than  2  percent  by  weight  of 
dodecylbutyltin  dichloride  and  not  more 
than  3  percent  by  weight  of  tri(dodecyl) 
tin  chloride.  The  isooctyl  radical  in  the 
mercaptoacetate  is  derived  from  oxo 
process  primary  octyl  aloohols. 

tb)  *  •  • 

(1)  •  •  • 

(iii)  Subsequent  determinations  for  the 
dodecyltin  mixture  described  in 
paragraph  (a)(7)  of  tUs  section  shall  be 
at  a  minimum  of  24-hour  intervals  for 
aqueous  solvents  and  2-hour  Intervals 
for  heptane.  These  tests  shall  yield  di(/i- 
odtyl)tin  &S'- 

bis(isooctyhnercaptoacetate).  or  di(n- 
octyl)tin  maleate  polymer,  or  ((}m-Gi«)- 
alkylmercaptoacetate  reaction  products 
with  dichlorodioctylstannane  and 
trichlorooctylstannane,  or  />-octyltin 
S,S'.S"-tris(isooctylmercaptoacetate). 
tris(isooctylmercaptoacetate)  and  di(yi- 
dodecyl)tin 

bis(isooctylmercaptoacetate)  or  any 
combination  thereof,  not  to  exceed  0.5 
parts  per  million  as  determined  by  an 


analytical  method  entitled  "Atomic 
Absorption  Spectrophotoraetric 
Determination  of  Sub-part-per-Million 
C^iantities  of  Tin  in  Extracts  and 
Biological  Materials  widi  Graphite 
Furnace."  Analytical  Chemistry,  VoL  49, 
pp.  1000-1093  (1977).  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a).  The  availability  of 
this  incorporation  by  reference  is  given 
in  paragraph  (b)(l)(ii)  of  this  section. 
•       •       •       •       • 

Dated  February  1, 1980. 

Richard  I.  Rook, 

Acting  DiT9Ctor,  Center  for  Food  Safety  and 
AppUed  Nutrition. 

[FR  Doc  8B-3383  Filed  2-13-80;  8:45  am] 


21  CFR  Parts  510  and  520 

Oral  Doeage  Form  New  Animal  Drugs 
Noi  9UD|Svi  ID  i«eruncaiion, 
DicMorophsne  end  Tolusne  Capeuiss 


r:  Food  and  Drug  Administration. 
action:  Final  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Elite 
C9iemical  Cai^..  Inc..  providing  for  safe 
and  effective  use  of  dichlorophene/ 
toluene  capsules  in  treating  dogs  and 
cats  for  certain  helminth  infections. 
■mcnvi  DATE  February  14. 1989. 
FON  RJRTMOI  MPOMMATION  CONTACR 

Marda  iC  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-3430. 
SUPfLBMNTAIIV  MPOMfUTION:  Elite 

Chemical  Corp.,  Inc.,  P.O.  Box  1947, 
Norcross,  GA  30091,  filed  NADA  140- 
850,  providing  for  the  use  of  a  capsule 
containing  dichlorophene  and  toluene 
for  single  dose  administration  to  dogs 
and  cats  for  removal  of  certain  ascarids 
and  hookworms  and  as  an  aid  in  the 
removal  of  certain  tapeworms.  The 
NADA  is  approved  and  21  CFR 
250.580(b)(1)  is  amended  to  reflect  the 
ai^roval.  The  basis  of  approval  is 
discussed  in  the  fi«edom  of  information 
summary.  The  regulations  are  further 
amended  in  21  CFR  5iae00(c)  (1)  and  (2) 
to  add  the  firm  to  the  Ust  of  sponsors  of 
approved  NADA's. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  1 514.11(e)(2)(ii)  (21 
CFR  514.11(eM2)(ii)),  a  summar)  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
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in  the  Dodcets  ManageneiltBrandi 
(HF  A-aOQ.  Food  and  Drag 
Administratioii,  Reera  4-62,  5680  nsiiers 
Lane.  RodcviBe,  li03  20857.  from  9  a.nL 
to  4  p.m.,  Monday  through  Friday. 

The  agency  lias  determined  nader  21 
C7R  25.24(d)(lKi)  that  this  acfianis  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efieot  on 
the  human  environment  Therefore, 
neither  an  environmental  aaseasement 
nor  an  environmental  impact  statement 
is  required. 

UstofSufa^acts 

21  CFR  Pert  510 

Administrative  practice  and 
procedure.  Animal  dro^s,  Labding, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  52lf 

Animal  drugs. 

Therefore,  under  tls  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  CommissionCT 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medidaa. 
Parts  510  and  520  are  amended  as 
follows: 

PART  S10-NEW  ANOIAL  DRUGS 

1.  The  authority  dtation  for  21  CFR 
Part  510  continues  to  read  as  loUows: 

Authority:  Sees.  St2. 7ei(a)  (n  U.S.C  SSSb. 
371(a)):  21  CFR  5.10  and  5  A. 

2.  Section  510.800  is  amended  In 
paragraph  (^1)  by  al|^irtieticatty 
adding  die  new  entry  "EUte  Cfaeoioai 
Corp..  Ina"  and  inpoagraph  (c)(Q1)y 
numerically  adding  die  new  entiy . 
"055025"  to  read  as  follows: 


S510J00 


of 


of 


and  drag 


(c)  •  •  • 

(1)*'* 

MfHi'fMnw  sno  sBVMft 

0RI9 
MMtor 
coda 

•             •             •             • 
EM*  Owmicai  Co«p.  mc.  P.a   Bok 

• 

06S02S 

•             •             •             • 

• 

(2)*v 

OntQ                            ^. 

IstMtor                  Rnnniiii*  ■no  ■■(•••• 
ooda 

»             •             •             • 

06602S    ata  QmiHai  Coipi.   Inc^ 
1947.  Nofccon.  QA  SOOM. 
•              •              •              • 

a 

PX>.  Bok 

PART  520^^OBM.  DOSAGE  FORK 
NEW  MMAL  DRUGS  NOT  SUBJECT 
TO  CERTVKATION 

3.  The  anthority  dtation  for  21  CFR 
Part  520  contianes  to  read  as  f  oUows: 

Authority:  Se&ai2[i).  82Stat  347  (21  UJSJC 
380b(i));  21  CRi.  5J0  and  sas. 

4.  Section  520.580  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

{520580    DIcMoroptienesndtolusna 


(b)  Sponsor.  (1)  For  single  dose  only^ 
see  000010. 000115. 000642.  OOOesa, 
01088a  OUSSe.  0U614. 01SS63. 01713S. 
023851.04096a  060606,  and  056025  in 
9  510.600(c)  of  diis  chapter. 
«        *        «        *        • 

Dated  Fefaruvy  7.  lOSO. 
RidiaidH.Teriw. 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

jFR  Doc.  89-3382  Filed  2-13-80;  8:45  am) 
aajJMa  cooc  4tt»-ei-M 


DEPARTMENT  OF  COMMERCE 

Patent  and  Traoemartt  Office 

37  CFR  Part  10 
(Deckat  Na  80868-8813) 

Requeeta  for  Reconeideration  In 
Patent  and  Traoamartc  Offlos 


AOENCV:  Patent  and  Trademarii  Office. 

Commerce. 

ACnoit  FmaJ  rule. 

SUMMUUlv:  This  final  rule  sets  forth  an 
amendment  to  37  CFR  10.15a  The 
purpose  of  the  amendment  is  to 
prescribe  a  date  on  which  the  decision 
of  the  (Commissioner  of  Patents  and 
Trademarks  in  a  Patent  and  Trademaric 
(FTO)  disdi^inary  proceeding  becoafies 
final  agency  action  for  purposes  of 
judicial  review,  and  to  provide  for  one 
request  for  reconsideration  or 
modification  of  such  dedsion  by  a  party. 
EFFECTIVE  DATE:  April  1. 1989. 
FOR  FUnTHER  WrOWMATIOIl  OONrACT: 

Harris  A.  Pididc  by  telephone  at  (703) 
557-4035  or  by  mail  mariced  to  his 
attention  and  addreseed  to  Bex  8. 
Commissioner  of  Patents  and 
Trademaiics.  Washington.  DC  20231. 
•UPPUEMBNTARV  aMMMATMSC  Present 
rules  do  not  exphddy  provide  lor 


Tequests  for  reconsideration  or 
modification  of  Commissioner's 
decisions  in  appeals  from  initial 
decisions  of  adndnistratiTe  law  judges 
in  pro  (fisdplinaiy  proceedings.  S7  CFR 
iai56  presendy  provi^t  that  sodi  a 
Commissioner's  dedsion  is  a  final 
agency  action. 

In  a  recent  case.  Kleia  v.  Petavoa,  t 
USPQ  2d  1556  (D  J3.C  1968).  a  first 
decision  of  the  Cnmmissioner  was 
withdrawn  and  ultimately  replaced  with 
a  second  decision,  The  respondent 
sou^  judicial  review  of  the  first 
dedsion  under  35  USXZ.  32  after  its 
finality  had  already  been  withdrawn 
and  thien  sought  judicial  review  of  the 
second  decision.  The  authority  of  die 
(Ommissioner  to,  in  effect  reconsider 
his  decision  in  a  disciplinary  pmcaediag 
was  challenged  in  the  dted  case.  The 
district  court  held  that  since  there  was 
no  express  statutory  authority 
proscribing  the  Ckunmissioner  bam 
reconsidering  the  first  dedsioa  diere 
was  implidt  authority  to  do  so 
consistent  with  long-standing  precedent 
in  the  area  of  federal  administrative 
law. 

While  KJein  confirmed  that  the 
Commisaiuuer  has  mherBnt  aotfaetitylo 
reconsider  a  decision,  at  least  briore  an 
appeal  has  been  noted,  the  FTO  bdieves 
that  a  rule  expUdtly  providing  for  a  lima 
in  which  requests  for  reconsideratioa 
may  be  made  by  a  party  and  a  date 
certain  tor  when  Commissioner's 
dedsions  in  disdplinary  procaedtngs 
become  final  will  both  promote  greater 
certainty  in  this  area  of  disd|dimry 
proceeding  practice  and  eliminste  Iha 
possibility  of  multi|rfe  appeals.  The  final 
rule  is  not  intended  to  predade  die 
Commissioner  inza  sua  sponte 
reconsidering  or  modifying  a  dedsion  ia 
a  disdplinary  proceeding  at  any  time 
where  conditions  warrant  and  a 
respondent's  due  process  ri^rts  are  not 
violated,  consistent  widi  long-standing 
federal  administrative  law  precedent 

A  notioe  <rf  proposed  rulemaking  waa 
published  in  the  Fedeial  Ragislf  on 
October  3. 1988  (53  FR  38740)  and  die 
Official  Gazette  on  October  25. 1968 
(1095  O.G.  44).  Interested  parties  weta 
requested  to  submit  written  commente 
on  or  before  December  1. 196a  No 
comments  were  received. 

Other  Considerations 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354). 
Executive  Orders  12291  and  12812  and 
die  Paperwork  Reduction  Ad  of  19M).  44 
U.S.C  3501  et  seq. 
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The  General  Counsel  has  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration  that  the  rule 
change  is  not  expected  to  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  Pub.  L  96- 
354)  because  in  merely  codifying  the 
inherent  right  of  the  FTO  to  reconsider 
its  decisions  sua  aponte.  the  rule 
extends  the  right  to  each  party  in  a  FTO 
disciplinary  proceeding  to  sedc 
reconsideration. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  There  will  be 
no  major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  at  local  government 
agencies,  or  geographic  regions.  There 
v^  be  no  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Patent  and  Trademaik  OfBce  has 
also  determined  that  this  notice  has  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
government  and  the  States  as  outlined 
in  Executive  Order  12812. 

This  rule  change  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1960, 44 
U.S.C3S01erse9. 

List  of  Subjects  in  97  CFR  Part  10 

Administrative  practice  and 
procedure.  Courts.  Inventions  and 
patents.  Lawyers.  Trademarks. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority 
granted  to  the  Commissioner  of  Patents 
and  Trademariis  by  35  U.S.C  6.  the 
Patent  and  Tradeinaric  Office  amends  37 
CFR  Part  10  as  follows: 

PART  10-AEPRESEMTAT1ON  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

1.  The  andiority  citation  for  37  CFR 
Part  10  would  continue  to  read  as 
follovrs: 

Anlfaarity:  5  U.S.C  500: 15  U.&C  1123;  35 
U.&C  8, 31. 32. 41. 

2.  Section  iai56  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraph  (c)  to  read  as  follows: 

110.156    DecWon  o«  tha  Comwlaslonar. 

(a)  An  appeal  from  an  initial  decision 
of  the  administrative  law  judge  shall  be 
decided  by  the  Commissioner.  The 
Commissioner  may  affirm,  reverse  or 


modify  the  initial  decision  or  remand  the 
matter  to  the  administrative  law  judge 
for  such  further  proceedings  as  the 
Commissioner  may  deem  appropriate. 
Subject  to  paragraph  (c)  of  this  section, 
a  decision  by  the  Commissioner  does 
not  become  a  final  agency  action  in  a 
disciplinary  proceeding  until  20  days 
after  it  is  entered.  In  making  a  final 
decision,  the  Commissioner  shall  review 
the  record  or  those  portions  of  the 
record  as  may  be  cited  by  the  parties  in 
order  to  limit  the  issues.  The 
Commissioner  shall  transmit  a  copy  of 
the  final  decision  to  the  Director  cuid  to 
the  respondent. 
***** 

(c)  A  single  request  for 
reconsideration  or  modification  of  the 
Commissioner's  decision  may  be  made 
by  the  respondent  or  the  Director  if  filed 
within  20  days  from  the  date  of  entry  of 
the  decision.  Such  a  request  shaU  have 
the  effect  of  staying  the  effective  date  of 
the  decision.  The  decision  by  the 
Commissioner  on  the  request  is  a  final 
agency  action  in  a  disciplinary 
proceeding  and  is  effective  on  its  date  of 
entry. 

Dated:  January  11, 1989. 
Donald  J.  Quin. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Oo&  ee-3465  Filed  2-13-89;  8:45  am] 
aajjNe  ooof  M10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 
(AD-fRL-3466-4) 

Standards  Of  P«rformanc«  for  N«w 
Stationary  SourcM;  AnMndnwnts  to 
T— t  Mthoda  and  Procadurw 

AOOtCv:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


:  On  February  19, 1988  (53  FR 
5062).  EPA  proposed  amendments  to  the 
test  methods  and  procediues  sections  of 
the  subparts  in  40  CFR  Part  60  to 
consolidate  all  test  methods  and 
procedures  necessary  to  determine 
compliance  with  the  applicable 
standards  or  related  monitoring 
requirements  and  to  clarify  certain 
procedures.  Today's  action  promulgates 
these  amendments. 
Emcnvi  DATC  February  14. 1909. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  judicial  review  of  the  actions 
taken  by  this  notice  is  available  onJy  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Courts  of  Appeals  for  the  District  of 


Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(bM2)  of  the  Clean  Air  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADoncascs:  Docket  No.  A-87-15, 
containing  information  considered  by 
EPA  in  developing  the  promulgated  rule, 
is  avaUable  for  public  inspection  and       ' 
copying  between  8.'00  a  jn.  and  3:30  p.m.-. 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  South 
Conference  Center,  Room  4, 401  M 
Street  SW..  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  nmTNEII  MFOMNATION  CONTACT: 

Roger  T.  Shigehara,  Emission 
Measurement  Branch  (MD-19), 
Technical  Support  Division,  U.S.  EPA. 
Research  Triangle  Park.  NC  27711. 
telephone  (919)  541-1058. 

SU^PLEMCNTARV  mFORMATION: 

L  The  Rulemaking 

The  test  methods  and  procedures 
section  of  each  subpart  has  been  revised 
primarily  to  clarify  the  section  by 
consoUdating  all  procedures  that  pertain 
to  one  measiuvment  (e.g..  particulate 
matter  concentrations)  under  one 
paragraph,  to  delete  repetitions  of 
methods  already  referenced  within  a 
dted  method  (e.g..  Methods  1, 2,  and  3 
are  referenced  by  Method  5  and. 
therefore,  have  not  been  listed  again), 
and  to  separate  alternative  methods     ,, 
from  reference  methods.  In  addition, 
other  changes  have  been  made  for 
consistency  from  one  subpart  or  one 
section  to  another,  procedures  that  were 
overlooked  in  the  promulgation  for 
requirements  already  in  the  subparts 
have  been  included,  and  technical  errors 
have  been  corrected.  Major  amendments 
besides  clarifications  are  listed  below: 

1.  Section  60.2:  Since  the  standards 
are  based  on  reference  methods,  the 
applicable  subpart  rather  than 
Appendix  A  is  being  used  to  define  the 
reference  methods.  The  title  of    - 
Appendix  A  is  being  revised  from 
"Reference  Methods"  to  'Test  Methods" 
in  another  rulemaking  action  to  allow 
the  inclusion  of  alternative  methods  in 
Appendix  A. 

2.  Section  60.8  (b)  and  (e):  Certain 
phrases  or  requirements  are  repeated  in 
each  subpart  or  in  a  number  of  subparts. 
Since  they  are  generally  applicable  to  all 
subparts,  these  phrases  and 
requirements  have  been  incorporated 
into  the  General  Provisions. 
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3.  Section  60.44a:  lignite  fuel  subject 
to  the  340  ng/I  standard  is  being  added 
to  the  equation  and  a  clarifying  footnote 
is  being  added  to  the  table. 

4.  Sections  60.46  and  60.48a:  The  use 
of  Fe  factors  has  been  incorporated  into 
the  procedures.  This  change  was  the 
result  of  comments  received  during 
proposal 

5.  Section  60.54:  A  procedure  for 
Method  3  for  a  facility  without  a  wet 
scrubber  is  being  added  The  grab- 
sampling  technique  of  Method  3  is  also 
being  added. 

6.  Sections  60.93.  60.123,  and  60.133: 
Sampling  rate  is  being  changed  to 
sample  volume. 

7.  Sections  60.165,  60.175.  60.185:  The 
requirement  for  compressing  the 
recorder  scale  during  the  performance 
evaluation  test  is  being  deleted. 

a  Sections  60.166,  60.176  and  60.186: 
The  specification  for  monitoring  system 
drift  not  to  exceed  2  percent  of  span 
value  which  is  in  Subpart  P  and 
overlooked  in  Subparts  Q  and  R  is  being 
added.  In  addition,  dry  basis 
measurements  of  the  SOi  concentration 
are  being  specified. 

Subparts  Db, ),  EE,  MM.  QQ.  RR.  SS. 
TT.  WW.  and  FFF  are  not  being 
amended  at  this  time.  It  has  been 
determined  that  Subparts  K.  Ka,  HHH. 
IJJ,  and  IGGC  require  no  amendments. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard.  Rather,  the 
rulemaking  would  simply  clarify  and  in 
some  instances  add  a  procedure 
associated  with  emission  measurement 
or  process  monitoring  requirements  that 
would  apply  irrespective  of  this 
rulemaking. 

n.  Public  Participation 

The  amendments  were  proposed  in 
the  Federal  Register  on  February  19. 
1988  (53  FR  5062).  To  provide  interested 
persons  the  opportunify  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
amendments,  a  public  hearing  was 
scheduled  for  April  4, 1988,  at  the 
Research  Triangle  Park.  North  Carolina, 
but  was  not  held  because  no  one  wished 
to  make  an  oral  presentation.  The  public 
comment  period  was  from  February  19, 
1988,  to  May  4. 198a  Three  comment 
letters  were  received. 

m.  Significant  Comments  and  Changes 
to  the  Proposed  Ameodments 

The  three  comment  letters  on  the 
proposed  amendments  were  frt>m 
industry  and  a  utility  ad  hoc  group,  and 
all  comments  concerned  only  S  60.a 
Subpart  D  (Fossil-Fuel  Fired  Steam 


Generators),  and  Subpart  Da  (Electric 
Utilify  Steam  Generating  Units).  There 
were  no  comments  on  the  amendments 
made  to  die  other  39  subparts. 

All  three  commenters  objected  to  the 
withdrawal  of  Methods  6A  and  6B 
primarily  because  no  dear  justification 
was  given.  The  primary  reason  for  the 
proposed  withdrawal  of  Methods  6A 
and  68  for  emission  performance  tests 
and  continuous  monitoring  relative 
accuracy  tests  is  due  to  the  sli^dy 
greater  variabilify  of  the  F,  factor  than 
the  Fa  factor  (6  percent  vs.  3  percent). 
Both  Methods  6A  and  SB  are  based  on 
the  Fe  factor. 

The  first  commenter  suggested  that  if 
the  difference  between  the  Fe  and  F^ 
factors  was  of  concern,  ultimate 
analysis  of  coal  samples  could  be  used 
to  prove  the  appropriateness  of  the  Fe 
factor.  After  considering  the 
commenter's  suggestion,  EPA  has 
dedded  to  allow  the  use  of  Methods  6A 
and  W  as  alternative  methods  with  one 
restriction.  If  the  average  Fe  factor  in 
Method  19  is  used  and  when  the 
emission  rate  is  from  0.97  to  1.00  of  the 
emission  standard  or  the  relative 
accuracy  is  from  17  and  20  percent  then 
a  chedc  of  the  acceptabilify  of  the  F, 
factor  is  made. 

Hiis  same  commenter  suggested  that 
Method  8  and  Method  7D  be  designated 
as  alternatives  to  Method  a  In  section 
2.1  of  Method  a  Method  8  is  designated 
as  an  acceptable  alternative  to  Method  6 
provided  that  a  heated  filter  is  placed 
between  the  probe  and  isopropanol 
impinger.  Since  this  applies  to  wherever 
Method  6  is  used,  it  is  uimecessary  to 
repeat  its  acceptability  as  an  alternative 
in  S  6a46(d)(3).  Method  7D  cannot  be 
added  without  going  through  the 
rulemaking  process.  The  Agency  plans 
to  consider  this  action  in  the  near  futiue. 

The  second  commenter  stated  that  the 
proposed  amendment  to  {  60J(e)(l) 
could  be  made  dearer  by  referencing 
appropriate  sections  of  Method  1.  The 
Agency  feels  that  paragraph  (e)(l)(i), 
whidi  states  "constructing  the  air 
pollution  control  system  such  that 
volumetric  flow  rates  and  pollutant 
emission  rates  can  be  accurately 
determined  by  applicable  test  methods 
and  procedures."  is  suffidently  dear  to 
give  the  necessary  intent  In  the  case  of 
particulate  matter.  Methods  1, 2.  and  S 
are  the  applicable  procedures,  whidi 
contain  criteria  and  procedures  for 
ensuring  that  measurements  of  flow  and 
emission  rates  are  accurate.  The  Agency 
agrees  that  paragraph  (e)(l)(ii)  could  be 
made  dearer.  It  has  been  revised  as 
follows:  *^roviding  a  stack  or  duct  free 
of  cydonic  flow  during  performance 
tests,  as  demonstrated  by  applicable 
test  methods  and  procedures." 


This  same  commenter  suggested  that 
S  60.45(f)  can  be  shortened  by 
referendng  section  3  of  Mediod  19.  The 
Agency  agrees  and  plaiu  to  revise  this 
paragraph  under  a  separate  action. 

This  commenter  also  asked  whether 
the  expressions  "The  owner  or  operator 
may  use"  and  "at  the  sole  discretion  of 
the  owner  and  operator"  have  the  same 
impact  to  EPA.  Both  expressions  mean 
the  same  thing.  Only  the  source  owner 
or  operator  may  choose  to  use  the 
alternative  methods  for  determining 
compliance.  However,  it  does  not  mean 
that  only  the  owner  or  operator  may  use 
the  alternative  methods.  Alternative 
methods  are  those  that  have  been 
shown  to  produce  results  adequate  for 
determining  compliance  and  may  have 
no  bias,  a  positive  bias,  or  a  slighUy 
negative  bias.  The  intent  of  sud^ 
expression  was  to  indicate  that  control 
agendes  should  not  memdate  the  use  of 
alternative  methods  if  the  owner  or 
operator  chooses  not  to  use  them. 
However,  the  alternative  status  does  not 
predude  the  control  agency  from  using 
the  method  for  compliance  purposes;  it 
only  means  that  an  agency  must 
consider  positive  biases,  if  any  (some 
alternative  methods  have  been  shown 
not  to  exhibit  any  bias).  %vhen  using 
alternative  methods. 

The  second  commenter  suggested  that 
reference  to  %  60.46  in  S  S  00.a  (cK4)  and 
(d)(1)  be  deleted.  The  reference  was 
made  to  S  60.46  to  indicate  that  only  F« 
factors  should  be  used.  However,  with 
the  changes  allowing  the  use  of  the  F, 
factors,  the  reference  has  been  deleted. 

This  same  commenter  stated  that  the 
first  equation  in  %  60.43a(hK2)  has  no 
meaning  and  therefore  is  unnecessary. 
The  EPA  realizes  that  the  first  equation 
would  not  be  applicable.  The  equation 
was  included  to  satisfy  the  requirements 
of  section  111(a)  of  the  Qean  Air  Act  as 
amended. 

Two  of  the  commenters  pointed  out 
several  typesetting  errors.  These  have 
been  noted. 

As  a  result  of  an  EPA  internal  review, 
the  proposed  addition  of  a  minimum 
sampling  time  of  120  minutes  to 
fiS  6a3a6(b)(3)  and  60.675(b)(3)  has  been 
rescinded  because  an  averaging  time 
was  not  considered  essential  for 
determining  compliance  in  these 
subparts. 

IV.  Administrative 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered 
EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
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file,  siBce  Biatenal  is  added  thsneghnut 
the  ruleiiiakteg  developaenL  Ite 
docketi^  tysten  is  intended  to  ettow 
■•Bbets  of  the  pybUc  ead  iMbeMee 
involved  to  idealify  nadUy  aad  leeate 
documeDts  so  they  can  efiectivety 
partidiMte  in  the  ruienakiag  process. 
Along  with  the  sutement  of  bests  and 
purpose  of  the  proposed  and 
promulgated  rule,  and  EPA  responses  to 

■ignififjint  mmmonta,  the  COBtentS  of 

the  docket,  except  foe  interagency 
review  materials,  will  serve  as  the 
record  in  case  of  iudidal  review  (Clean 
Air  Act.  section  307ld)(7KAB. 

B.  OffioB  of  Managemeat  and  fidget 
Revie 


Under  Executive  Order  12291.  EPA  is 
retitdred  to  fudge  whether  a  regulation  is 
s  "Bajarrule"  and,  therefore,  snbfect to 
the  retjulieinents  of  a  regdatory  fanpact 
analysis.  The  Agency  has  determined 
that  this  regniatian  would  result  in  none 
of  the  adverse  economic  effects  set  forth 
in  section  1  of  the  Order  es  grounds  nor 
finding  s  regtuation  to  be  e  "^Bajor  nue. 
Tbe  rutemaking  does  not  impose 
enussioe  wieesuieuient  re^eirenients 
beyond  those  specified  in  tbe  cotreBt 
leguIatioBS,  but  instead,  provides 
simpancatioo  end  czarincation  in  the 
test  methods  and  procedures  sections  of 
the  regulation  that  wooM  apply 
iiTespective  ef  tne  releeMldHg.  Tbe 
AgeBcy  bae.  tbesefore,  condeded  that 
this  ragokrtioM  is  not  B  "nefor  releT 
wider  Bxecative  Otder  12291. 

Aa  fefstoed  by  Bxecetive  Order  12291, 
this  Float  Rde  bae  been  reviewed  by  the 
Office  of  Maaageneot  and  B«d9St 
(CHbfB).  Any  writlBB  OMB  ooaMaaii  to 
EPA  and  EPA's  respoaea  to  teae 
caaaaents  wiU  ba  avaUafala  lor 
inspectioa  in  tbe  pi^ibc  docket  lor  this 


C  Regulatory  Flexibihty  Act 
Compliance 

The  Regulatory  Flexibility  Act  (RPA) 
of  1980  reqwres  the  tdentificati«»  of 
potentially  adverse  impacts  of  Federal 
regulations  upon  somII  business  entities. 
The  Act  8pe<dficaIIy  requires  the 
completion  of  an  RFA  in  those  instwnres 
where  small  business  impacts  are 
possible.  Because  this  rulemaking 
imposes  no  sdverse  economic  inlets, 
an  RFA  has  not  been  conducted. 

Pursuant  to  the  provisions  of  5  U.&C 
605(b).  I  hereby  certify  that  this 
promulgated  rule  will  not  bava  aay 
-Hxmomic  impact  on  small  entities 
because  no  changes  are  being  made  to 
testing  I 


ladBsratofS,  tnoorporetion  by  reference. 
htsigusemneatal  rektiona.  Pliosphate 
fertiiiaer.  Portland  cement  plants, 
Prinary  ooppet  smelters.  Priaiaxy  lead 

Reporting  and  recordkeeping 
iwiaiiaseBts.  sad  Woo)  fiberghse 

iamktiaa. 

DetR  Pebrvary  2,  nS9L 
leckMoon. 
Acting  Adminiatrator. 

40  CFR  Part  80  is  aaiaaded  as  faUows: 

PART80-CAMEIIOCO) 

1.  The  authority  citation  farftrt  80 
eontmuee  to  reed  es  vonowst 

Authorilr  Sections  im.  lU.  114. 110.  and 
301  of  tlw  Clean  Air  Act  as  amanded  (42 
VS.C  7401,  7411.  7414.  7418^  sad  7801^ 


7.  Sactfan  80u46  is  revised  to  reed  as 


(8612   [Ameadadl 

2.  SectioB  80.2  fSabpart  A)  is  amended 
by  revisiag  tlie  ueiaulion  of  ^tefiBreTice 
netlMXx   to  read,     ileference  metnoo 
meene  any  nedMid  of  sampling  and 
analyztag  fcr  an  air  poflotant  es 
specified  in  me  appncaMe  svbpert. 


icaia 


List  of  Sn^acts  fai  49  CFK  Part  89 

Air  poUatioB.  Electric  atility  staaa 
generating  units,  Gas  turbines. 


§88.9 

3.lBf898(b).thafinti 
amended  by  removing  the  ^ 
befaia  tbe  nwiber  "^/VT.  revlaii«  tbe 
period  at  Ae  ead  ef  the  eeaSenca  to  a 
cooaaa.  and  by  addbig  the  foUawii« 
pbnaa,  to  read  as  foUows: 

W  '  '  oeWi 

volii 
vaitebtee( 

4.  Sactkn  90l9  ia  aaMnded  by  I 
ttia  iottoeriag  santenoe  to  Iba  aod  of 
parayapb  (eKl)  to  laad  aa  fallows: 

(e)  •  •  • 

|1)  *  *  '  ThisinGfaideefi) 
ooaatrncting  die  air  pottation  oontroi 
■fsaim  sacb  that  vohanetrlc  Bow  rates 
and  polhrtsat  emission  rales  can  be 
eccaratriy  detemined  by  appucsble  leet 
meAods  aad  procederee  ead  (ii) 
prowidiag  a  sUck  or  dact  free  of  cydonic 
flow  daring  perforsiaaee  teals,  as 
demoastoated  by  appficabia  teat 
methods  and  peocadiaes. 

&  Section  9a«S(cMl}  ia  revieed  to  read 
asfaiUowr 

(c)  •  •  • 

(1)  Matbods  6w  7.  and  3.  aa  appbcaUe, 
shall  be  used  fav  the  perfaaaMnoe 
evalaatians  of  salfnr  dioadda  sad 
nitrogen  oxides  contiaaoaa  aaonitatiiig 
systcara.  AooeptaUa  atoetnetiva 
methods  for  Metboda  8;  7.  aad  3  an 
giveniB|80.4B(d). 

&.  In  1 8a45(Q(3).  die  worda 
"parapai^  (d)"  era  revieed  to  reed 
"paragraph  (a)". 


(8048    Tei 

fa^ieaoBdiictiBg  IjM| 
testa  raqiriied  in  1 8018,  the  owner  or 
operator  siiaM  ese  as  reference  metbeds 
and  iwucedares  tbe  test  methods  fai 

Appendix  A  of  this  part  or  otber 
methods  and  procedures  as  specified  in 
this  sectioii,  except  as  provided  in 
S  60J(b).  AccepteMe  ehemative 
laediods  end  procedtnes  ere  given  in 
paragraph  (d)  of  this  section. 

(b)  Tlie  owner  or  operator  shaH 
determine  compliance  with  the 
particulate  matter.  SO*,  and  NO, 
standards  in  §{  00.42, 00.43.  and  60.44  as 
follows: 

(1)  The  eminsion  rate  (E)  of  particulate 
matter.  Sd.  or  NO,  shall  be  computed 
for  each  run  esing  tbe  following 
equation: 

E»CF«  pa^Aa**-*  o.) 

E  -  ewsrion  rsiB  oi  pottolaal,  ■«/)  (lb/ 

million  9b»l. 
C  s  cancan tratiga  of  poButaat.  ng/daca  (lb/ 

dscf). 
%0b  —  oxygM  ooaoeBlnliDn.  percent  Ay 

basis. 
P4  s  (actar  as  determined  from  Melliod  19. 

(2)  Method  S  shall  be  eaed  to 
deteimina  the  particular  matter 
concentration  (C)  at  affected  facilities 
withoat  wet  fhie  gaa-desatfari«ation 
(FGD)  systems  and  Method  SB  sbaU  be 
used  la  deteraune  the  paiticakle  matter 
concentration  (C)  after  PGD  ysttais 

P)1be  sampling  tine  and  sample 
volume  lor  esicb  nn  shaU  ba  at  least  80 
■taates  and  OJO  dscB  (30  dscf).  The 
probe  and  CMer  holder  beating  systems 
in  the  sanpliBg  train  any  ba  set  to 
provide  a  gas  temperature  no  greater 
than  160±14  "C  (32ft±25  'F). 

[u\  The  emission  rate  correction 
factor,  integrated  or  grab  sampling  and 
analysis  procedore  of  Method  3  shall  be 
nsed  to  determine  the  0»  concentration 
(%Ot].  The  Qh  sample  shell  be  obtained 
simultaneously  witli.  and  at  the  same 
traverse  points  as,  the  particulate 
samirfe.  If  the  grab  samphng  procedure 
is  used,  die  Qi  concentration  for  the  run 
shaD  be  the  arithmetic  mean  of  all  the 
individoal  O^  sample  concentrations  at 
each  traverse  point. 

(iii)  If  the  particulate  run  has  more 
than  12  traverse  points,  the  0»  traverse 
points  may  be  reduced  to  12  provided 
diat  htedwd  1  is  ased  to  locale  die  12  Oa 
traverse  points. 

(3)  l^thod  9  and  the  procedures  in 
S  60.11  shall  be  uaed  to  detetmina 
opacity. 

(4)  Method  6  shall  be  used  to 
deteranaa  tbe  SOi  concentration. 
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(i)  The  sampling  site  shall  be  the  same 
as  that  selected  for  the  particulate 
sample.  The  sampling  location  in  the 
duct  shall  be  at  the  centroid  of  the  cross 
section  or  at  a  point  no  closer  to  the 
walls  than  1  m  (3.28  ft).  The  sampling 
time  and  sample  volume  for  each 
sample  nm  shall  be  at  least  20  minutes 
and  0.020  dscm  (0.71  dscf].  Two  samples 
shall  be  taken  during  a  1-hour  period, 
with  each  sample  taken  within  a  30- 
minute  interval. 

(ii)  The  emission  rate  correction 
factor,  integrated  sampling  and  analysis 
procedure  of  Method  3  shall  be  used  to 
determine  the  Oi  concentration  (%Oi). 
The  Oi  sample  shall  be  taken 
simultaneously  with,  and  at  the  same 
point  as.  the  SOt  sample.  The  SOi 
emission  rate  shall  be  computed  for 
each  pair  of  SOt  and  Oi  samples.  The 
SOi  emission  rate  (E)  for  each  run  shall 
be  the  arithmetic  mean  of  the  results  of 
the  two  pairs  of  samples. 

(5)  Method  7  shall  be  used  to 
determine  the  NO,  concentration. 

(i)  The  sampling  site  and  location 
shall  be  the  same  as  for  the  SOi  sample. 
Each  run  shall  consist  of  four  grab 
samples,  with  each  sample  taken  at 
about  15-minute  intervals. 

(ii)  For  each  NO.  sample,  the  emission 
rate  correction  factor,  grab  sampling  and 
analysis  procedure  of  Method  3  shall  be 
used  to  determine  the  Oi  concentration 
(%Ot).  The  sample  shall  be  taken 
simultaneously  with,  and  at  the  same 
point  as,  the  NO,  sample. 

(iii)  The  NO.  emission  rate  shall  be 
computed  for  each  pair  of  NO,  and  Oi 
samples.  The  NO.  emission  rate  (E)  for 
each  run  shall  be  the  arithmetic  mean  of 
the  results  of  the  four  pairs  of  samples. 

(c)  When  combinations  of  fossil  fuels 
or  fossil  fuel  and  wood  residue  are  fired, 
the  owner  or  operator  (in  order  to 
compute  the  prorated  standard  as 
shown  in  S§  60.43(b]  and  60.44(b))  shall 
determine  the  percentage  (w,  x,  y,  or  z) 
of  the  total  heat  input  derived  from  each 
type  of  fuel  as  follows: 

(1)  The  heat  input  rate  of  each  fuel 
shall  be  determined  by  multiplying  the 
gross  calorific  value  of  each  fuel  fired  by 
the  rate  of  each  fuel  burned. 

(2)  ASTM  Methods  D  2015-77  (solid 
fuels),  D  240-76  (liquid  fuels),  or  D  1826- 
77  (gaseous  fuels]  (incorporated  by 
reference — see  \  60.17)  shall  be  used  to 
determine  the  gross  calorific  values  of 
the  fuels.  The  method  used  to  determine 
the  calorific  value  of  wood  residue  must 
be  approved  by  the  Administrator. 

(3)  Suitable  methods  shall  be  used  to 
determine  the  rate  of  each  fuel  burned 
during  each  test  period,  and  a  material 
balance  over  the  steam  generating 
system  shall  be  used  to  confinn  the  rate. 


(d)  The  owner  or  operator  may  use  the 
following  as  alternatives  to  the 
reference  methods  and  procedures  in 
this  section  or  in  other  sections  as 
specified 

(1)  The  emission  rate  (E)  of  particulate 
matter,  SOi  and  NO.  may  be  determined 
by  using  the  F.  factor,  provided  that  the 
following  procedure  is  used 

(i)  The  emission  rate  (E)  shall  be 
computed  using  the  following  equation: 
E=C  F,  (100/»COi) 

where: 

E=emission  rate  of  pollutant,  ng/)  (lb/million 

Btu). 
C= concentration  of  pollutant,  ng/dscm  (lb/ 

dscf). 
%COt= carbon  dioxide  concentration, 

percent  dry  iMsis. 
Fc= factor  as  detennined  in  appropriate 

sections  of  Method  19. 

(ii)  If  and  only  if  the  average  F^  factor 
in  Method  19  is  used  to  calculate  E  and 
either  E  is  from  0.97  to  1.00  of  the 
emission  standard  or  the  relative 
accuracy  of  a  continuous  emission 
monitoring  system  is  from  17  to  20 
percent,  then  three  runs  of  Method  3 
shall  be  used  to  determine  the  Ot  and 
COi  concentration  according  to  the 
procedures  in  paragraph  (b)  (2)(ii). 
(4)(ii).  or  (5)(ii)  of  this  section.  Then  if  F, 
(average  of  three  runs],  as  calculated 
fit)m  the  equation  in  Method  3,  is  more 
than  ±3  percent  than  the  average  F, 
value,  as  determined  from  the  average 
values  of  F^  and  Fc  in  Method  19,  i.e., 
F„=0.209  (Fd./F«),  then  the  following 
procedure  shall  be  followed: 

(A)  When  F,  is  less  than  0.97  Fo„  then 
E  shall  be  increased  by  that  proportion 
under  0.97  Fo,,  e.g.,  if  F,  is  0.95  Fo,.  E 
shall  be  increased  by  2  percent  This 
recalculated  value  shall  be  used  to 
determine  compliance  with  the  emission 
standard. 

(B)  When  F.  is  less  than  0.97  F.  and 
when  the  average  difference  (3) 
between  the  continuous  monitor  minus 
the  reference  methods  is  negative,  then 
E  shall  be  increased  by  that  proportion 
under  0.97  Fo..  e.g.,  if  Fo  is  0.95  Fo,.  E 
shall  be  increased  by  2  percent.  This 
recalculated  value  shall  be  used  to 
determine  compliance  with  the  relative 
accuracy  specification. 

(C)  When  F,  is  greater  than  1.03  Fo. 
and  when  the  average  difference  d  is 
positive,  then  E  shaU  be  decreased  by 
that  proportion  over  1.03  Fo.,  e.g.,  if  F.  is 
1.05  Fo«>  E  shall  be  decreased  by  2 
percent.  This  recalculated  value  shall  be 
used  to  determine  compliance  with  the 
relative  acciu'acy  specification. 

(2)  For  Method  5  or  SB,  Method  17 
may  be  used  at  facilities  with  or  without 
wet  FGD  systems  if  the  stack  gas 
temperature  at  the  sampling  location 


does  not  exceed  an  average  temperature 
of  160  'C  (320  '¥).  The  procedures  of 
sections  2.1  and  2.3  of  Method  SB  may 
be  used  with  Method  17  only  if  it  is  used 
after  wet  I^D  systems.  Method  17  shall 
not  be  used  after  wet  FGD  systems  if  the 
effluent  gas  is  saturated  or  laden  with 
water  droplets. 

(3)  Particulate  matter  and  SOi  may  be 
determined  simultaneously  with  the 
Method  5  train  provided  that  the 
following  changes  are  made: 

(i)  The  filter  and  impinger  apparatus 
in  sections  2.1.5  and  2.1.6  of  Method  8  is 
used  in  place  of  the  condenser  (section 
2.1.7)  of  Method  5. 

(ii)  All  appUcable  procedures  in 
Method  8  for  the  determination  of  SOi 
(including  moistiu^)  are  used 

(4)  For  Method  6,  Method  60  may  be 
used.  Method  6A  may  also  be  used 
whenever  Methods  6  and  3  data  are 
specified  to  determine  the  Sd  emission 
rate,  tmder  the  conditions  in  paragraph 
(d)(1)  of  this  section. 

(5)  For  Method  7,  Method  7A.  7C  7D, 
or  7E  may  be  used.  If  Method  70,  7D,  or 
7E  is  used,  the  sampling  time  for  each 
run  shall  be  at  least  1  hour  and  the 
integrated  sampling  approach  shall  be 
used  to  determine  the  Oi  concentration 
(%Ot)  for  the  emission  rate  correction 
factor. 

(6)  For  Method  3,  Method  3A  may  be 
used. 


S6a43a   [Amendedl 

&  Section  60.43a(h)(l)  is  amended  by 
revising  both  equations  to  read  as 
follows: 

E.=(340X +520  y)/lOO  and 
%P.=10 

9.  Section  e0.43a(h)(2)  is  amended  by: 

a.  Revising  both  equations  to  read  as 
follows: 

E.=(340X +520  y)/lOO  and 
*P,=(10X+30y)/lOO 

b.  Revising  the  firist  term  in  the 
nomenclature  list  to  read  "E,". 

a  Revising  the  second  term  in  the 
nomenclature  Ust  to  read  as  follows: 

%P,  is  the  percentage  of  potential  sulfur 
dioxide  emission  allowed. 

S  60.44a    (Amended] 

10.  Section  60.44a(a)(l).  No,  emission 
limits  table,  is  amended  by: 

a.  Adding  a  footnote  "2"  to  the  end  of 
the  fifth  item  under  "Fuel 
type"immediately  after  the  word 
"furnace"  to  read  "furnace*". 

b.  Revising  the  sixth  item  under  "Fuel 
type"  to  read  as  follows: 

Any  fuel  containing  more  than  25%.  by 
weight,  lignite  not  subject  to  the  340  ng/) 
heat  input  emission  limit*. 
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&  Addii«  ■  ioolBola -r  at  tba  and  ol 
the  tibia  to  laad  as  follow* 

*  Any  hiel  containing  lata  Aan  XS%,  by 
wdght  U^dt*  i«  not  prorated  bet  He 

t  ie  eoaed  te  tne  peroentegeoi  the 
■tfueL 


11.  Section  ea44a(c)  Is  amended  by: 

a.  Revising  the  equation  to  read  as 
follows: 

E.- (86  w-»-iai»x  4-210  y-fiaa  B-i-s«a  «}/«» 

b.  Revising  the  first  term  la  the 
noaaandatare  list  to  read  IS.**. 

c  Movtef  dto  word  "awT  at  dM  end 
of  dM  tana  V  to  die  end  of  the  torai 
"^"and  adding  die  definMon  of  the  tens 
'Sr"  to  the  eisd  ef  dM  BOMDclarnB  list  to 
read  as  fottows: 

V  ia  tb«  percentage  of  total  beat  Inpot 
daavafad  fraBliwcDMbeeaaBeffMalt 
•vMsel  to  the  »M  at/)  heat  tapat 


1^  In  i  ea46a(d)(3)^  dto  pw^ph 
raference  'W  ia  revised  to  rewi  *1hr. 

13.  hi  |ea4aa(hX  die  phrase  "sacttona 
&0  and  7  A  of  Referanca  Uatfaod  IB 
(Appendix  A)"  it  revised  to  raad 
"secttoo  7  of  Uathod  la." 

14.  Sactioa  ea47a  is  amandad  Iqr 
revislag  parapapha  (Q.  (b).  (i) 
introductory  text,  and  (i)(l).  and  (iK2). 
and  by  ad^ng  a  new  paragraph  U)  to 
read  as  follows: 


(f)  The  owner  or  t^ierator  shall  obUin 
emission  data  for  at  least  18  hours  in  at 
Least  22  out  of  30  successive  boiler 
operating  days.  If  this  minimnm  dato 
requirement  cannot  be  met  with  a 
CMti— eaa  aioaitoring  systom.  the 
ownsf  or  operator  shall  supptessent 
emission  data  with  other  monitoring 
systems  approved  by  the  Administrator 
or  the  reference  methods  and 
procedures  as  described  in  paragraph 
(h)  of  this  section. 

(h)  When  ft  becomes  necessary  to 
supplement  continaous  monitoring 
system  data  to  meet  the  minfanaai  dato 
requirements  in  paragraph  (f)  of  this 
section,  the  owner  or  operator  shall  use 
the  reference  methods  and  procedures 
as  specified  in  this  paragraph. 
Acceptable  alternative  methods  and 
pfooedures  are  given  in  paigrapn  (Q  of 
thissectioiL 

(1)  Method  6  shall  be  osed  to 
determine  the  SOt  concentration  at  die 
same  location  as  the  SOk  monitor. 
Samples  shall  be  taken  at  flO-admite 
intervals.  The  sampRng  tiaw  and  sanide 
vohiaw  for  each  sample  shall  be  at  least 
20  minutes  and  COSEO  dscm  (0.71  dscf). 


Bach  saaple  lepraeents  a  l-hoor 
average. 

(2)  Method  7  rinH  be  nsed  to 
determine  die  NO;  concentration  at  the 
same  location  as  the  NO.  monitor. 
Samples  shall  be  taken  at  ao-minute 
intenrals.  The  arithmetic  average  of  two 
consecutive  samples  represents  a  1-bour 
average. 

(3)  The  emission  rato  corractioo 
factor,  integrated  bag  sampling  and 
analysis  procedure  of  Method  3  shall  be 
used  to  determine  the  Oi  or  COi 
eoBcentration  at  the  same  location  as 
the  Oi  or  COi  monitor.  Samples  shall  be 
taken  for  at  least  30  minutes  in  aadi 
hour.  Each  sample  repcesenU  a  l-boor 
average. 

(4)  The  prooedures  in  Method  19  rimll 
be  used  to  compote  each  l-boor  average 
concaatiattan  to  ng/)  flb/siillton  Bta) 
heat  input 

(i)  Tha  owner  or  operator  shall  use 
mediods  and  procedures  to  diis 
paragraph  to  condoct  ssonitoring  sysleai 
perforaMBce  evalaations  aader 
i  00.13(c)  and  calibration  checks  under 
§  0flll3(d)k  AooeptoUe  alternative 
methods  and  proceoores  are  giwtt  in 
paragraph  (J)  of  this  section. 

(1)  Methods  8, 7.  and  3,  as  applicable. 
shaB  be  used  to  detennina  Oi.  SO^  and 
NOi  concentrations. 

(2)  SOk  or  NO,  CNO).  as  applicable. 
shaB  be  used  for  prepatiag  die 
calibratioa  gas  mixtures  (in  Na.  as 
applicable)  under  Peffonaanoe 
Spedfication  2  of  Appendix  B  of  thia 
part 

(j)  The  owner  or  operator  may  ase  dw 
following  as  ahematives  to  the 
lelsrcnce  methods  and  procadarea 
specified  in  this  section: 

(1)  For  Mediod  6.  Method  6A  or  BB 
(whenever  Methods  8  and  3  dato  are 
used)  or  OC  may  be  used.  Each  Method 
8B  sample  obtained  over  24  hours 
represents  24 1-hoor  averages.  If  Method 
6A  or  6B  is  used  under  paragraph  (i)  of 
this  section,  the  conditions  under 
i  eo>16(dKl)  apply,  these  conditions  do 
not  apply  under  paragraph  (h)  of  this 
section. 

(Z)  For  Maduxl  7.  Mediod  7A,  7C.  7D. 
or  7E  may  be  used.  If  Method  7C.  7IX  or 
7B  is  used,  the  sampling  time  for  each 
run  shaD  be  1  hour. 

(3)  For  Method  3.  blethod  3A  may  ba 
used  if  the  sangrfing  tima  ia  1  hour. 

15.  Section  ea4Sa  is  assended  by 
redesignaltog  paragraph  (d)  m» 
parapaph  (fX  by  adding  a  new  paragrah 
(d),  and  by  revising  paiagrapha  (a),  (b), 
(c),  uid  (e)  to  read  es  fc^ows: 


(a)  In  conducting  the  performance 
tests  reqidred  in  f  80.8,  the  owner  or 
operator  shaB  use  as  reference  methods 
and  procedures  the  methods  iii 
Appendix  A  of  this  part  or  die  methods 
and  procedures  as  specified  in  this 
sectton.  except  as  provided  in  S  0Q.8(b). 
Section  80.8(f)  does  not  apply  to  this 
section  for  SOk  and  NO,.  Acceptoble 
alternative  methods  are  given  in 
paragraph  (e)  of  diis  section. 

(b)  Hie  owner  or  operator  shaQ 
detomine  compliance  with  the 
particulate  matter  standards  in  §  0Q.42a 
as  follows: 

(1)  The  dry  basis  F  fector  (Ok) 
procedures  in  l^thod  10  shall  be  used 
to  coaspota  the  emission  rate  of 
partkndate  matter. 

(2)  For  the  particular  matttf 
concentration.  Method  5  shall  be  used  at 
affected  facilities  vrithout  wet  FGD 
systems  and  Method  SB  shaU  be  used 
after  wet  FGD  systems. 

(i)  The  saaqrfing  time  and  sanqiie 
volume  fas  each  run  shall  be  at  least  120 
minutaa  and  IJOdacm  (flO  dacf).  The 
probe  and  filter  holder  heating  systaas  to 
the  "T^t'Ti  trato  aaay  be  set  to  provide 
aa  average  gae  taaiperature  of  no 
peatar  dian  iao±14  *C  (320±25  *F). 

(ii)  For  each  particulate  nm,  the 
emission  rato  oonaction  foctor. 
integrated  or  grab  sasnfding  and  analysis 
procedures  of  Method  3  shall  be  asad  to 
determine  the  Ok  concentratton.  The  Oi 
sample  sImII  be  obtained  siawJtansonsly 
widi.  and  at  the  saaie  traverse  pototo  ea, 
te  partiadato  ran.  If  die  partiodato  ran 
has  Bon  dun  U  traverse  poinls.  the  Ob 
travaise  points  may  be  redaced  to  12 
provfctod  Aat  hfethod  1  is  asad  to  locato 
die  12  Oh  traverse  potots.  If  die  grab 
sampliag  procedure  is  osed.  the  Oi 
concantiation  far  the  run  shall  be  die 
arithaieticinean  of  all  die  ilidividBal  Ob 
conoeatratiaaa  at  each  traverse  point 

(3)  Method  9  and  the  prooedwes  ia 
1 80.11  shaU  ba  used  to  detenmne 
opadty. 

(c)  l%e  owner  or  operator  riiau 
determine  compliance  with  die  SOb 
standards  to  I  eo.43a  as  follows: 

(1)  The  percent  of  potential  SOb 
emissions  fXPJ  to  the  atmosphere  shaD 
be  computed  using  die  following 
eqoatiott: 

%P.-  [(100— %RJ  (100— ftlUl/iao 

where: 

%P.=*perc8Bt  af  potential  SOi  enssioBa. 

paicaBL 
%R|K  paroant  reductian  from  fuel 

pratreatment.  percent 
XR,s  percent  redaction  by  SOi  control 

system,  percent. 
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(2)  The  [vocedures  in  Method  19  may 
be  used  to  determine  percent  reduction 
(%R<)  of  sulfur  by  such  processes  as  fuel 
pretreatment  (jriiysical  coal  deaning. 
hydrodesutfarization  of  fuel  oil  etc.). 
coal  pulverizers,  and  bottom  and  flyash 
interactioas.  This  determination  is 
optionaL 

(3)  The  procedures  in  Method  19  shall 
be  used  to  determine  the  percent  SOi 
reduction  (%R,  (rf  any  SOi  control 
system.  Altemativdy.  a  combination  of 
an  "as  fired"  hiel  monitor  and  emission 
rates  measured  after  the  control  system, 
following  the  procedures  in  Method  19, 
may  be  used  if  the  percent  reductitm  is 
calculated  using  the  average  odsdon 
rate  from  the  SOt  control  device  and  the 
average  SOt  input  rate  &om  the  "as 
fired"  fuel  analysis  for  30  successive 
boiler  operating  days. 

(4)  The  aiqiropriate  procedores  m 
Method  19  shall  be  used  to  determine 
the  emission  rate. 

(5)  The  continuous  monitoring  system 
in  i  60.47a  (b)  and  (d)  shall  be  used  to 
determine  the  concentrations  of  SOi  and 
COt  or  Oi. 

(d)  The  owner  or  operator  shall 
determine  con^iliance  with  the  NO^ 
standard  to  S  00.44a  as  follows: 

(1)  The  ai^iropriate  procedures  m 
Method  19  shall  be  used  to  determine 
the  emission  rate  of  NO,. 

(2)  The  contiaous  monitoring  system 
to  i  6a47a  (c)  and  (d)  shall  be  used  to 
determine  die  concentrations  of  NO. 
and  COi  or  Oi. 

(e)  The  owner  or  operator  may  use  the 
foUowiag  as  alternatives  to  the 
lefeiguce  methods  and  procedures 
specified  to  dns  section: 

(1)  For  Mediod  5  or  5B,  Mediod  17 
may  be  need  at  fodBties  with  or  without 
wet  FGD  systems  if  the  stack 
temperatore  at  the  sampling  locaticm 
does  not  exceed  an  average  temperature 
of  180  *C  (320  T).  The  procedures  of 

§9  2.1  and  2J  of  Method  SB  may  be  used 
to  Method  17  only  if  it  is  used  after  wet 
FGD  systems.  Method  17  shaU  not  be 
used  after  wet  FGD  systems  if  the 
efOuent  is  saturated  or  laden  with  water 
droplets. 

(2)  The  Fe  fodor  (00b)  procedures  to 
Method  19  may  be  used  to  compute  the 
emisuon  rate  of  particulate  matter 
under  die  stipulations  of  S  6a48(d)(l). 
The  COi  shall  be  determined  in  the 
same  manner  as  the  Ot  concentration. 
•        •        •        •        • 

10.  Section  60.54  is  revised  to  read  as 
follows: 


§  60i54   Test  methods  and  i 

(a)  to  conducting  die  perfwmance 
tests  required  to  i  OOS,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  die  test  methods  to 


Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  to 
this  section,  except  as  providisd  to 
§60.a(b). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particidate  matter  standard  m  S  60.52  as 
follows: 

(1)  The  emission  rate  (cu)  of 
particulate  matter,  corrected  to  12 
percent  COk.  shall  be  computed  for  each 
nm  ustog  the  ((blowing  equation: 

Cu  ==  c.  (12/%COt) 

where: 

cti=concaitration  of  particulate  matter. 

corrected  to  12  percent  COi.  g/dacm  (gr/ 

dscf). 
C= concentration  of  particulate  matter,  g/ 

dscm  (gr/dscf). 
%COi3cCOi  coaoentration,  percent  dry  basis. 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration  (cj.  The  sampling  time 
and  sample  volume  for  each  run  shall  be 
at  least  60  mhrntes  and  0.85  dscm  (30 
dsd). 

(3)  The  emission  rate  correction 
fador,  mtegrated  or  grab  sampling  and 
analysis  procedure  <rf  Method  3  shall  be 
used  to  determine  COt  concentration 
(%COt). 

(i)  The  COi  sample  shall  be  obtained 
simultaneously  with,  and  at  the  same 
traverse  points  as,  the  particulate  nm.  If 
the  particulate  run  has  more  than  12 
traverse  potots,  the  COt  traverse  potote 
may  be  reduced  to  12  if  Method  1  is  used 
to  locate  the  12  COt  traverse  potots.  If 
individual  COt  samples  are  taken  at 
each  traverse  potot  the  CQi 
concentration  (%COi)  used  to  the 
correction  equation  shall  be  the 
arithmetic  mean  of  all  the  individual 
COt  sample  concentrations  at  each 
traverse  potot 

(H)  If  sampling  is  conducted  after  a 
wet  scrabbo-,  an  "adfusted"  COt 
concentration  t(%COt).J.  whidi 
accounts  for  the  effects  of  COt 
absorption  and  dilution  air,  may  be  used 
instead  of  the  COt  concentraticm 
determined  in  this  paragraph.  The 
adjusted  COt  craicentration  shall  be 
determined  by  either  of  the  procedores 
to  paragraph  (c)  of  this  section. 

(c)  The  owner  or  operator  may  ose 
either  of  the  following  procedures  to 
determine  the  adjusted  COt 
concentration. 

(1)  The  volumetric  fiow  rates  at  the 
inlet  and  oudet  of  the  wet  scrubber  and 
the  inlet  COt  concentration  may  be  used 
to  determme  the  adjusted  COt 
concentration  [(%COt)^  using  die 
following  equation: 

(%CO,U'=(«COt)«  (QJQ^ 


where: 

(%COi)^»a<4nated  outlet  CO* 

concentration,  percent  dry  iMsis. 
(%CO>)ta=COt  concentration  measured 

before  the  souiitwr,  percent  dry  baaia. 
Q«= volumetric  flow  rate  of  effluent  gas 

l>efore  the  wet  scrubber,  dscm/min 

(dscf/min). 
Qt,= volumetric  flow  rate  of  effluent  gas 

after  the  wet  scrubl>er,  dscm/min  (dscf/ 

min). 

(i)  At  die  oudet  Mediod  5  is  used  to 
determine  the  volumetric  flow  rate  (Q^) 
of  the  efiluent  gas. 

(ii)  At  the  mlet  Method  2  is  used  to 
determine  the  volumetric  flow  rate  (Q«) 
of  the  effluent  gas  as  follows:  Two  full 
vdodty  traverses  are  conducted,  one 
immediately  before  and  one 
immediately  after  each  particulate  run 
conducted  at  the  oudet  and  the  resulte 
are  averaged. 

(iii)  At  the  iidet  the  emission  rate 
correction  factor,  integrated  sampling 
and  analysis  procedure  of  Method  3  is 
used  to  determine  the  COt  concentration 
[(%COt)«]  as  follows:  At  least  nine 
samphiig  potots  are  selected  randomly 
bom  the  velodtylraverse  points  and  are 
divided  randomly  into  three  sets,  equal 
to  number  of  points:  the  first  set  of  three 
or  more  pomts  is  used  for  the  first  run. 
the  second  set  for  the  second  nm,  and 
the  third  set  for  the  diird  run.  The  COt 
sample  is  taken  simultaneously  with 
each  i>articulate  run  being  conducted  at 
the  outlet  by  traversing  the  three 
sampliag  potots  (or  more)  and  sampling 
at  eadi  potot  for  equal  increments  of 
time. 

(2)  Excess  air  measurements  may  be 
used  to  detennine  the  adjusted  COt 
concentration  [(%COt).ai]  using  the 
following  equation: 

(«CO,U=(*CO,U  1(100+%EA»)/ 
(lOO+KEAJI 

where: 

(«COi)^=adtu8ted  outlet  COi 

coooentratioa  percent  dry  l>asis. 
(%COi)«=COi  concentration  at  the  inlet  of 

Ae  wet  scrubber,  percent  dry  basis. 
«EA|  =exoess  air  at  the  inlet  of  the  scmbbar. 

«BA.>cexceaa  air  at  dM  outlet  of  dM 
acrobbar,  pocent 

(i)  A  gas  sample  is  o^ected  as  to 

sparagraph  (cKlM>>l)  ^  diis  sectton  and 

Ukf  gas  samples  at  both  the  inlet  and 

oudet  locations  are  analyzed  for  COt. 

Ot.  and  Nt. 

(ii)  Equation  3-1  of  Method  3  is  used 
to  compute  the  percentages  of  excess  air 
at  the  inlet  and  outlet  of  the  wet 
scrabber. 

17.  Section  60.84  is  revised  to  read  as 
follows: 
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§  e0i44   Test  iiMtnods  and  i 

(a)  In  conducting  the  perfonnance 
teats  required  in  i  eOA  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

iea«(b). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standard  in  {  60.62  as 
follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computed  for  each  run 
using  the  following  equation: 

B-(c,QJ/{PK) 

wrhera: 

E'eaiiMion  rata  of  particulate  matter,  kg/ 

metric  ton  Ob/ton)  of  kiln  feed. 
Ca—concentration  of  particulate  matter,  g/ 

dsan  (g/dacf). 
(^•volumetric  flow  rate  of  efDuent  gas. 

dacm/hr  (dacf/hr). 
Pv  total  kiln  feed  (dry  basis)  rate,  metric  too/ 

hr  (ton/kr). 
K— conversion  factor,  1000  g/kg  (453.0  g/lb). 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration  (c,)  and  the  volumetric 
flow  rate  [QJi  of  the  effluent  gas. 

The  sampling  time  and  sample  volume 
for  each  run  shall  be  at  least  60  minutes 
and  0.65  dscm  (sao  dscf)  for  the  kiln  and 
at  least  60  minutes  and  1.15  dscm  (40.6 
dscf)  for  the  clinker  cooler. 

(3)  Suitable  methods  shall  be  used  to 
determine  the  kiln  feed  rate  (P),  except 
fuels,  for  each  run.  Material  balance 
over  the  production  system  shall  be 
used  to  confirm  the  feed  rate. 

(4)  Method  9  and  the  procedures  in 
I  oail  shall  be  used  to  determine 
opacity. 

(18)  Section  eo.73(a)  is  revised  to  read 
as  follows: 

§  aH.7#    Emlselofi  inofiNorin^ 

(a)  The  source  owner  or  operator  shall 
install,  calibrate,  maintain,  and  operate 
a  continuous  monitoring  system  for 
measuring  nitrogen  oxides  (NO,).  The 
pollutant  gas  mixtures  under 
Performance  Specification  2  and  for 
calibration  checks  imder  i  e0.13(d)  of 
this  part  shall  be  nitrogen  dioxide  (NOi). 
The  span  value  shall  be  500  ppm  of  NOi. 
Method  7  shall  be  used  for  the 
performance  evaluations  under 
1 60.13(c).  Acceptable  alternative 
methods  to  Method  7  are  given  in 

I  ea74(c). 

19.  Section  60.73(b)  is  amended  by 
removing  the  word  "short"  wherever  it 
occurs  in  the  first  and  third  sentences. 

20.  Section  60.74  is  revised  to  read  as 
follows: 


|6a74   Taatmattwdeandi 

(a)  In  conducting  the  perfonnance 
tests  required  in  1 60.6,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

S  60.8(b).  Acceptable  alternative 
methods  and  procedures  are  given  in 
paragraph  (c)  of  this  section. 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the  NO, 
standard  in  i  60.72  as  follows: 

(1)  The  emission  rate  (E)  of  NO,  shall 
be  computed  for  each  run  using  the 
following  equation: 

B-(C.QJ/(Piq 

wliere: 

E>  emission  rate  of  NO.  aa  NOi.  kg/metric 

ton  (lb/ton)  of  100  percent  nitric  add. 
C^vconcentration  of  NO.  as  NOi,  g/dacm 

(Ib/dscf). 
Q^K  volumetric  flow  rate  of  effluent  gas, 

dscm/hr  (dscf/hr). 
Placid  production  rate,  metric  ton/hr  (ton/ 

hr)  or  100  percent  nitric  add. 
K-conversion  factor.  1000  g/kg  (14)  lb/lb). 

(2)  Method  7  shall  be  used  to 
determine  the  NO,  concentration  of 
each  grab  sample.  Method  1  shall  be 
used  to  select  the  sampling  site,  and  the 
sampling  point  shall  be  the  centroid  of 
the  stack  or  duct  or  at  a  point  no  closer 
to  the  walls  than  1  m  (3.28  ft).  Four  grab 
samples  shall  be  taken  at  approximately 
IS-minute  intervals.  The  arithmetic 
mean  of  the  four  sample  concentrations 
shall  constitute  the  run  value  (C,). 

(3)  MeUiod  2  shall  be  used  to 
determine  the  volumetric  flow  rate  [QJi 
of  the  effluent  gas.  The  measurement 
site  shall  be  the  same  as  for  the  NO, 
sample.  A  velocity  traverse  shall  be 
made  once  per  run  within  the  hour  that 
the  NO,  samples  are  taken. 

(4)  The  methods  of  |  6a73(c)  shall  be 
used  to  determine  the  production  rate 
(P)  of  100  percent  nitric  add  for  each 
run.  Material  balance  over  the 
production  system  shall  be  used  to 
confirm  the  production  rate. 

(c)  The  owner  or  operator  may  use  tfie 
following  as  alternatives  to  the 
reference  methods  and  procedures 
specified  in  this  section: 

(1)  For  Method  7.  Method  7A.  TE  7C 
or  7D  may  be  used.  If  Method  7C  or  7D 
is  used,  the  sampling  time  shall  be  at 
least  1  hour. 

(d)  The  owner  or  operator  shall  use 
the  procedure  in  8  6a73(b)  to  determine 
the  conversion  factor  for  converting  the 
monitoring  data  to  the  units  of  the 
standard. 

21.  In  §60JM(a).  the  third  sentence  is 
amended  by  removing  the  word 


"Reference"  before  the  words  "Methods 
6";  and  the  fourth  sentence  is  amended 
by  adding  the  word  "value"  after  the 
word  "span". 

22.  In  §60M(b),  the  first  sentence  and 
definition  of  CF  in  nomenclature  list  are 
amended  by  removing  the  word  "short" 
before  the  word  "ton"  in  the  two  places 
it  occurs. 

23.  Section  60.84(d)  is  amended  by 
revising  the  equation  and  nomenclature 
list  to  read  as  follows: 

(d)  •  •  • 

E,-(CJ5)/(0.2B5-(ai2e  %0.)-(A  «CX>.)] 

where: 

E,s  emission  rate  of  SOi,  kg/metric  ton  (lb/ 

ton]  of  100  percent  of  HtS04  produced. 
C,>iConcentration  of  SOi.  kg/dscm  (Ib/dscf). 
S-add  production  rate  factor,  368  dscm/ 

metric  ton  (11.800  dacf/ton)  of  100 

percent  HiSO.  produced. 
%Oi= oxygen  concentration,  percent  dry 

basis. 
A  »  auxiliary  fuel  factor, 
"OM  tot  DO  fuel 
— 0J)228  for  methane. 
'^OXtn?  for  natural  gas. 
«  04)196  for  propane. 
»04M72  for  No  2  oil 
'04)161  for  No  6  oiL 
«:04)148  for  coaL 
•=0.0126  for  coke. 
%COi3<  carbon  dioxide  coocentratioa. 

percent  dry  basis. 
•         •         •         •        • 

24.  Section  60.85  is  revised  to  read  as 
follows: 

laots   Teat mediode and preceduraa. 

(a)  In  conducting  the  performance 
tests  required  in  §  6a8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

i  60.8(b).  Acceptable  alternative 
methods  and  procedures  are  given  in 
paragraph  (c)  of  this  section. 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the  SOk  add 
mist,  and  visible  emission  standards  in 
S  8  60.82  and  6a83  as  follows: 

(1)  The  emission  rate  (E)  of  add  mist 
or  SO*  shall  be  computed  for  each  run 
using  the  following  equation: 

B«(CQm)/(PIC) 

where: 

E— emiasion  rate  of  add  mist  or  SOi  kg/ 

metric  ton  (lb/ton)  of  100  percent 

HtS04  produced. 
Cs  concentration  of  add  mist  or  SOt.  g/dscm 

(Ib/dsd). 
Qi«>  volumetric  flow  rate  of  the  effluent  gas. 

dscm/hr  (dscf/hr). 
P' production  rate  of  100  percent  HxS04. 

metric  ton/hr  (ton/hr). 
K -conversion  factor.  1000  g/kg  (14)  lb/lb). 

(2)  Method  8  shall  be  used  to 
determine  the  add  mist  and  SOi 
concentrations  (Cs)  and  the  volumetric 
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flow  rate  (Q^)  of  the  effluent  gas.  The 
moistttre  content  may  be  considered  to 
be  zero.  The  sampUi^  time  and  sample 
volume  for  each  run  shall  be  at  least  60 
■dnutes  and  I.IS  dscm  (40.6  dscf). 

(3)  Suitable  methods  shall  be  used  to 
determine  the  production  rate  (P)  of  100 
percent  H1SO4  for  each  run.  Material 
balance  over  the  production  system 
shall  be  used  to  confirm  the  production 
rate. 

(4)  Method  0  and  the  procedures  in 
8  60.11  shall  be  used  to  determine 
opadty. 

(c)  "Hie  owner  or  operator  may  use  the 
following  as  alternatives  to  the 
reference  methods  and  procedures 
specified  in  this  section: 

(1)  If  a  source  processes  elemental 
sulfur  or  an  ore  that  contains  elemental 
sulfur  and  uses  air  to  supply  oxygen,  the 
following  procedure  may  be  used 
instead  of  determining  the  volimietric 
flow  rate  and  production  rate: 

(i)  The  integrated  tedmique  of  Mediod 
3  is  used  to  determine  the  ^ 
concentration  and.  if  required.  COi 
concentration. 

(ii)  The  SOt  or  edd  mist  emission  rate 
is  calculated  as  described  in  8  60.M(d). 
substituting  the  add  mist  concentration 
for  C,  as  appropriate. 

25.  Section  6a93  is  revised  to  read  as 
follows: 


860*3   Teal  methods  and  I 

(a)  In  conducting  the  performance 
tests  required  in  8  OOA,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 
860J(b). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in  8  60.92 
as  follows: 

(1)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration.  The  sampling  time  and 
sample  volume  for  each  run  shall  be  at 
least  60  minutes  and  0.90  dscm  (31.8 
dscf). 

(2)  Method  9  and  the  procedures  in 
8  60.11  shall  be  used  to  determine 
opadty. 

26.  Section  60.123  is  revised  to  read  as 
follows: 


S6ai23    Teal  I 

(a)  In  conducting  the  perfcmnance 
tests  required  in  8  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
^ipendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  sectioo.  except  as  provided  in 
860.8(b). 


(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in  8  60.122 
as  follows: 

(1)  Mediod  5  shall  be  used  to 
determine  the  particulate  matter 
concentration  during  representative 
periods  of  fiunace  operation,  induding 
charging  and  tapping.  The  sampling  time 
and  sample  volume  for  each  run  shall  be 
at  least  60  minutes  and  0.90  dscm  (31.8 

dscf). 

(2)  Method  9  and  the  procedures  in 
8  6ail  shall  be  used  to  determine 
opadty. 

27.  Section  60133  is  revised  to  read  as 
follows: 


860.133   Testmettwdsandi 

(a)  In  conducting  performance  tests 
required  in  8  60A  the  owner  or  operator 
shall  use  as  reference  methods  and 
procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  piiovided  in 
86a8(b). 

(b)  The  owner  or  operator  Aail 
determine  compliance  with  the 
particulate  matter  standards  in  8  60132 
as  follows: 

(1)  Method  5  shall  be  need  to 
determine  the  particulate  matter 
concentration  during  representative 
periods  of  charging  and  refining,  but  not 
during  pouring  of  the  heat  The  sampling 
time  and  sample  volume  for  each  run 
shall  be  at  least  120  minutes  and  1.80 
dscm  (63.6  dscf). 

(2)  Method  9  and  the  procedures  in 
8  eon  shall  be  used  to  determine 
opadty. 


S60143   [Amandedl 

28.  In  8  e0143(bH5).  the  refierence 
"8  60.13(bH3)''  is  revised  to  read 

"8eo.i3(b)". 

29.  In  8  60.143(c),  the  references 
"(b)(1)(A)  or  (b)(2)(A)"  are  revised  to 
read"(b)(l)(i)or(b)(2)(i)". 

30  Section  60144  is  revised  to  read  as 
follows: 


S60144   Teat  I 

(a)  In  conducting  the  performance 
tests  required  in  8  60A  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 
8608(b). 

(b)  The  owner  or  operator  shaD 
determine  con4>liance  with  the 
particulate  matter  standards  in  8  60142 
as  follows: 

(1)  The  time-measaring  instrament  of 
8  60.143  shall  be  used  to  document  the 
time  and  duration  of  each  steel 


production  cycle  and  eadi  diversion 
period  during  eadi  ran. 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration.  The  sampling  time  and 
sample  volume  for  eadi  run  shall  be  at 
least  60  minutes  and  1.50  dscm  (53  dscf). 
Sampling  shall  be  discontinued  during 
periods  of  diversions. 

(i)  For  affeded  facilities  that 
commenced  construction,  modification, 
or  reconstruction  on  or  before  January 
20  1963,  the  sampling  for  each  run  shall 
continue  for  an  integral  number  of  steel 
production  cydes.  A  cyde  diall  start  at 
the  beginning  of  either  the  scrap  preheat 
or  the  oxjrgen  blow  and  shall  terminate 
immediately  before  tapping. 

(ii)  For  aCfeded  fadlities  that 
commenced  constraction.  modification, 
or  reconstruction  after  January  20  1983, 
die  samiriing  for  each  run  shall  continue 
for  an  integral  number  of  primary 
oxjrgen  blows. 

(3)  Mediod  9  and  the  procedures  in 
8  60.11  shall  be  used  to  determine 
opadty.  Observations  taken  during  a 
diversion  period  shall  not  be  used  in 
determining  compliance  with  the  opadty 
standard  Opadty  observations  taken  at 
15-second  intervals  immediately  befora 
and  after  a  diversion  of  exhaust  gases 
from  die  stadc  may  be  considered  to  be 
consecutive  for  the  purpose  of 
computing  an  average  opadty  for  a  6- 
minute  period. 

(c)  To  comply  with  8  60.143(c),  the 
owner  or  (^lerator  shall  use  the 
monitoring  devices  of  8  60.143(b)  (1)  and 
(2)  during  the  particulate  runs  to 
determine  the  3-hour  averages  of  the 
required  measurements. 

31.  Section  60.144a  is  amended  by 
redesignating  paragraphs  (dHl)  and  (2) 
as  (c)  (1)  and  (2)  and  by  revising 
paragraphs  (a),  (b).  (c)  introdudory  text 
and  (d)  to  read  as  ft^ows: 


Sf0144a   Taati 

(a)  In  conducting  the  performance 
tests  required  in  8  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  spedfied  in 
this  section,  except  as  provided  in 

8  60.8(b). 

(b)  The  owner  or  openUn  shaD 
determine  compliance  with  die 
particulate  matter  standards  in  8  60142a 
as  follows: 

(1)  Start  and  end  times  of  eadi  steel 
production  cyde  during  each  run  shaD 
be  recorded  (see  8  60145a(c)  and  (d)  for 
the  definitions  of  start  and  end  times  of 
a  cyde). 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
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concentratioD.  SampUng  shall  be 
conducted  only  during  the  steel 
production  cycle  and  for  a  sufficient 
number  of  steel  production  cycles  to 
obtain  a  total  sample  volume  of  at  least 
5.67  dscm  (200  dscf]  for  each  run. 

(3)  Method  9  and  the  procedures  of 
i  60.11  shall  be  used  to  determine 
opacity,  except  sections  2.4  and  2.5  of 
Method  9  shall  be  replaced  with  the 
following  instructions  for  recording 
observations  and  reducing  data: 

(i)  Section  Z4.  Opacity  observations 
shall  be  recorded  to  the  nearest  5 
percent  at  15-second  intervals.  Diving 
the  initial  performance  test  conducted 
pursuant  to  8  60.8.  observations  shall  be 
made  and  recorded  in  this  manner  for  a 
minimum  of  three  steel  production 
cycles.  During  any  subsequent 
compliance  test  observations  may  be 
made  for  any  number  of  steel  production 
cycles,  although,  where  conditions 
permit,  observations  will  generally  be 
made  for  a  minimum  of  three  steel 
production  cycles. 

(ii)  Section  Z5.  Opacity  shall  be 
determined  as  an  average  of  12 
consecutive  observations  recorded  at 
15-eecond  intervals.  For  each  steel 
production  cycle,  divide  the 
observations  recorded  into  sets  of  12 
consecutive  observations.  Sets  need  not 
be  consecutive  in  time,  and  in  no  case 
shall  two  sets  overlap.  For  each  set  of  12 
observations,  calculate  the  average  by 
summing  the  opacity  of  12  consecutive 
observations  and  dividing  this  sum  by 
12. 

(c)  In  complying  with  the  requirements 
of  {  60.143a(c),  the  owner  or  operator 
shall  conduct  an  initial  test  as  follows: 

(d)  To  comply  with  S  eai43a  (d)  or  (e), 
the  owner  or  operator  shall  use  the 
monitoring  device  of  \  00.143a(a)  to 
determine  the  exhaust  ventilation  rates 
or  levels  during  the  particulate  matter 
runs  and  to  determine  a  3-hour  average. 

32.  Section  eai54  ia  revised  to  read  as, 
foQowrs:  ;     i    • 

tM.1S4   Test mslfnds and procwiuraa. 

(a)  In  conducting  the  performance 
tests  required  in  \  80A  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  sectioa  except  as  provided  for  in 
|80.a(b). 

(b)  Tha  owner  or  operator  shall 
dettfmine  compliance  with  the 
particulate  matter  emission  standards  in 
S  60.152  as  follows: 

(1)  The  emission  rate  (E)  of  particttlate 
matter  for  each  run  shall  be  computed 
using  the  following  equation: 


E-K(cQJ/8  " 

where: 

E— emlaaioa  rate  of  particulate  matter,  g/kg 

(lb/ton)  of  dry  sludge  input 
c,»concentration  of  particulate  matter,  g/ 

dacm  (g/dscf). 
Q^K  volumetric  flow  rate  of  effluent  gas, 

dson/hr  (dscf/hr). 
Sxdiargiiig  rate  of  diy  sludge  during  the  run. 

kg/hr(lb/hr). 
K-convertion  factor.  \Ja  g/g  (4.409  lb  V(g- 

tonJJ. 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration  (c,)  and  the  volumetric 
flow  rate  (Q,J  of  the  effluent  gas.  The 
sampling  time  and  sample  vohmie  for 
each  nm  shall  be  at  least  60  minutes  and 
OJO  dscm  (31.8  dscf). 

(3)  The  dry  sludge  charging  rate  (S)  for 
each  run  shall  be  computed  using  either 
of  the  following  equations: 
S-K.S.R^/« 

8-K,8.R«./# 

where: 

Surcharging  rate  of  dry  sludge,  kg/hr  (Ib/hr). 

Sa^total  mass  of  slu<^  charged,  kg  (lb). 

R^s  average  mass  of  dry  sludge  per  unit 

mass  of  sludge  charged,  mg/mg  (lb/lb), 
•s  duration  of  run.  min. 
Kas  conversion  factor,  60  min/hr. 
S,s  total  volume  of  sludge  charged,  m*  (gal), 
fi^vaverage  mass  of  dry  sludge  per  unit 

volume  of  sludge  charged,  mg/liter  (lb/ 

R»). 
K,=: conversion  factor,  OOx  10~*  (liter-kg- 

min)/(m».fflg-hr)  (BJBI  (ft*-min)/(gal-hH)- 

(4)  The  flow  measuring  device  of 

§  6ai53(a)(l)  shall  be  used  to  determine 
the  total  mass  (S«)  or  volume  (S,)  of 
sludge  charged  to  the  incinerator  during 
each  run.  If  the  flow  measuring  device  is 
on  a  time  rate  basis,  readings  shall  be 
taken  and  recorded  at  5-minute  intervals 
during  the  run  and  the  total  charge  of 
sludge  shall  be  computed  using  the 
following  equations,  as  applicable: 


9L  >«•      Z     Qm«i 

._■■-..  I«l 
n 


where: 

Q^^EaveragB  mass  flow  rate  calculated  by 
averagiag  the  flow  rates  at  ttie  beginning 
aad  end  of  each  interval  "i".  kg/min  (lb/ 

Q,i= average  volume  flow  rate  calculated  by 
averaging  the  flow  rates  at  the  beginning 
and  end  of  each  interval  **i",  m'/min 
(gai/min). 

ffi^BduraOoa  of  interval  T",  nin. 

(5)  Samples  of  the  sludge  charged  to 
the  incinuator  shall  be  coilectad  in 
nonporous  Jars  at  the  beginning  of  each 


run  and  at  approximately  1-hour 
intervals  thereafter  until  the  test  ends, 
and  "209  F.  Method  for  Solid  and 
Semisolid  Samples"  (incorporated  by 
reference — see  S  60.17)  shall  be  used  to  " 
determine  dry  sludge  content  of  each 
sample  (total  solids  residue),  except 
that: 

(i)  Evaporating  dishes  shall  be  ignited 
to  at  least  103  *C  rather  than  the  550  *C 
specifled  in  step  3(a)(1). 

(ii)  Determination  of  volatile  residue, 
step  3(b)  may  be  deleted. 

(iii)  The  quantity  of  dry  sludge  per 
unit  sludge  charged  shall  be  determined 
in  terms  of  mg/liter  (lb/ft*)  or  mg/mg 
(lb/lb). 

(iv)  The  average  dry  sludge  content 
shall  be  the  aritlunetic  average  of  all  the 
samples  taken  during  the  nm. 

(6)  Method  9  and  the  procedures  in 
S  60.11  shall  be  used  to  determine 
opacity. 

HM-16S.60.17S.and60.1t5    [Amsndad] 

33.  Sections  eai65(b)(2)(i), 
6ai75(a)(2)(i),  and  60.185(a)(2)(i)  are 
amended  by  removing  the  second  and 
third  sentences. 

34.InS8  60.16S(b)(2)(ti). 
60.175(a)(2Hii).  and  60.185(a)(2)(ii),  the 
words  "Field  Test  for  Accuracy 
(Relative)"  are  revised  to  read  "Relative 
Accuracy  Test  Procedure",  and  the  word 
"Reference"  just  before  "Method  6"  is 
removed. 

35.  Section  60.166  is  revised  to  read  as 
follows: 

S6ai66    Teat  malhods  and  procaduras. 

(a)  In  conducting  performance  tests 
required  in  8  60.8,  the  owner  or  operator 
shall  use  as  reference  methods  and 
procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

8  60.8(b). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter,  sulfur  dioxide  (SOk) 
and  visible  emission  standards  in 

f  8  60.162.  6ai63,  and  60.164  as  follows: 

(1)  Mediod  5  shall  be  used  to 
determine  the  particulate  matter  ^     '  '  ' 
concentration.  The  sampling  time  and 
sample  volume  for  each  run  shall  be  at 
least  60  minutes  and  0.85  dscm  (30  dscf). 

(2)  Thp  continuous  monitoring  system  - 
of  8  60.16S(bM2)  shall  be  used  to 
determine  the  SOt  concentrations  on  a 
dry  bashi.  The  sampling  time  for  each 
run  shall  be  6  hours,  ami  the  average 
SOs  concentration  shall  be  computed  foi' 
the  6-hour  period  as  in  8  60.165(c).  The 
monitoring  system  drift  during  the  run 
may  not  exceed  2  percent  (rf  the  span 
vahie.      ■ 
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(3)  Method  9  and  the  procedures  in 
8  60.11  shall  be  used  to  determine 
opacity. 

36.  Section  60.176  is  revised  to  read  as 
follows: 

S6ai7«    Test  matfiods  and  procaduras. 

(a)  In  conducting  the  performance 
tests  reqiiired  in  8  60.a  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

8  60.8(b)- 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter,  sulfur  dioxide  (SOz), 
and  visible  emission  standards  in 

88  60.172. 6ai73.  and  6ai74  as  follows: 

(1)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration.  The  sampling  time  and 
sample  volume  for  each  run  shall  be  at 
least  60  minutes  and  0.85  dscm  (30  dscf). 

(2)  The  continuous  monitoring  ssrstem 
of  8  60.175(a)(2)  shall  be  used  to 
determine  the  SO*  concentrations  on  a 
dry  basis.  The  sampling  time  for  each 
run  shall  be  2  hours,  and  the  average 
SO»  concentration  for  the  2-hour  period 
shall  be  computed  as  in  8  60.175(b).  The 
monitoring  system  drift  during  the  run 
may  not  exceed  2  percent  of  the  span 
value. 

(3)  Method  9  and  the  procedures  in 
8  6ail  shall  be  used  to  determine 
opacity. 

37.  Section  60.186  is  revised  to  read  as 
follows: 

S6ai86   Test maltiods and proeadursa. 

(a)  In  conducting  die  performance 
tests  required  in  8  60.8.  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in     .    • 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

8  60.8(b). 

(b)  The  owner  or  operator  diall 
determine  compliance  with  the 
particulate  matter,  sulfur  dioxide  (SOi), 
and  visible  emission  standards  in 

88  60.182, 60.183.  and  60.184  as  follows: 

(1)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration.  The  sampling  time  and 
sample  volume  for  each  run  shall  be  at 
least  60  minutes  and  0.85  dscm  (30  dscf). 

(2)  The  continuous  monitoring  system 
of  8  60.185(a)(2)  shall  be  used  to 
determine  the  SOi  concentrations  on  a 
dry  basis.  The  sampling  time  for  each 
run  shall  be  2  hours,  and  the  average 
SO»  concentration  for  the  2-hour  period 
shaU  be  computed  as  in  8  6ai85(b).  The 
monitoring  system  drift  during  the  run 


may  not  exceed  2  percent  of  the  span 
value. 

(3)  Method  9  and  the  procedures  in 
8  60.11  shall  be  used  to  determine 
opacity. 

§S6ai»4and6ai95    [Amandadl 

38.  Section  6ai95  is  amended  by 
redesignating  8  6ai95(a)  as  8  60.194(c) 
and  8  6ai95(b)  as  8  60.194(d). 

39.  Section  60.195  is  revised  to  read  as 
follows: 

860.195    Test  maltwds and  procaduras. 

(a)  In  conducting  the  performance 
tests  required  in  8  60A  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

8  60.8(b). 

(b)  The  owner  or  operator  shaU 
determine  compliance  with  the  total 
fluorides  and  visible  emission  standards 
in  88  60.192  and  60.193  as  follows: 

(1)  The  emission  rate  (E,)  of  total 
fluorides  from  potroom  groups  shall  be 
computed  for  each  nm  using  the 
following  equation: 
E,-((C.Q^),  -t-  (C.Q.g),l/(PK) 

where: 

E,=emission  rate  of  total  fluorides  from  a 

potroom  group.  kg/Mg  Ob/ton). 
C,=concentration  of  total  fluorides,  mg/dscm 

(mg/dscf). 
Q,«= volumetric  flow  rate  of  etnuent  gas. 

dscm/hr  (dscf/hr). 
P=  aluminum  production  rate,  Mg/hr  (ton/hr). 
K= conversion  factor.  10»mg/kg  (453,600  mg/ 

lb). 
1= subscript  for  primary  control  system 

effluent  gas. 
2= subscript  for  secondary  control  system  or 

roof  monitor  effluent  gas. 

(2)  The  emission  rate  (E^)  of  total 
fluorides  fit>m  anode  bake  plants  shall 
be  computed  for  each  run  using  the 
following  equation: 
E»=(CQJ/(P.K) 


6.80  dscm  (240  dscf)  for  potroom  groups 
and  at  least  4  hours  and  3.40  dscm  (120 
dscf)  for  anode  bake  plants. 

(4)  The  monitoring  devices  of 
8  60.194(a)  shall  be  used  to  determine 
the  daily  weight  of  aluminum  and  anode 
produced. 

(i)  The  aluminum  ]>roduction  rate  (P) 
shall  be  determined  by  dividing  720 
hours  into  the  weight  of  aluminum 
tapped  bom  the  affected  facility  during 
a  period  of  30  days  before  and  including 
the  final  run  of  a  performance  test 

(ii)  The  aluminum  equivalent 
production  rate  (P,)  for  anodes  shall  be 
determined  as  2  times  the  average 
weight  of  anode  produced  during  a 
representative  oven  cycle  divided  by  tha 
cycle  time.  An  owner  or  operatw  may 
establish  a  multiplication  factor  other 
than  2  by  submitting  production  records 
of  the  amoimt  of  aluminum  produced 
and  the  concurrent  weight  of  anodes 
consumed  by  the  potrooms. 

(5)  Method  9  and  the  procedures  in 
8  60.11  shall  be  used  to  determine 
opacity. 

§60.203    lAmandad] 

40.  In  8  60.203(b),  the  reference 
"8  60.204(d)(2)  is  revised  to  read 
"8  60.204(b)(3)". 

41.  Section  60^204  is  revised  to  read  as 
follows: 


^semission  rate  of  total  fluorides.  kg/Mg 

(lb/ton)  of  aluminum  equivalent 
C= concentration  of  total  fluorides,  mg/dscm 

(mg/dscf). 
Q^= volumetric  flow  rate  of  effluent  gas, 

dscm/hr  (dscf/hr). 
P,=aluminum  equivalent  for  anode 

production  rate,  Mg/hr  (ton/hr). 
K= conversion  factor,  10*mg/kg  (453.600  mg/ 

lb). 

(3)  Methods  13A  or  13B  shall  be  used 
for  ducts  or  stacks,  and  Method  14  for 
roof  monitors  not  employing  stacks  or 
pollutant  collection  systems,  to 
determine  the  total  fluorides 
concentration  (C.)  and  volumetric  flow 
rate  (Q,d)  of  the  effluent  gas.  The 
sampling  time  and  sample  volume  for 
each  run  shall  be  at  least  8  hours  and 


$60,204    Test mattwds and 

(a)  In  conducting  the  performance 
tests  required  in  8  6041.  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  secti<m.  except  as  provided  in 

8  60.8(b)- 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the  total 
fluorides  standard  in  8  00.202  as  follows: 

(1)  The  emission  rate  (E)  of  total 
fluorides  shall  be  computed  for  each  run 
using  the  following  equation: 


N 
E  =  (Z      CriQi«)/(PK) 
i>l 


where: 

E= emission  rate  of  total  fluorides,  g/metric 

ton  (lb/ton)  of  equivalent  PiO»  feed 
C^= concentration  of^ total  fluorides  from 

emission  point  "i,"  mg/dscm  (mg/dscf). 
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^«=voluinelric  flow  rate  of  effluent  gas 

from  eminion  point  "i."  d>cm/hr  (dacf/ 

hr). 
Ni:  number  of  emiuion  points  associated 

with  the  affected  facility. 
P=equivalent  PiCX  feed  rate,  metric  ton/hr 

(ton/hr). 
Ks  con  version  factor.  1000  mg/g  (453.800  mg/ 

lb). 

(2)  Method  13A  or  13B  shall  be  used  to 
determine  the  total  fluorides 
concentration  [C^]  and  volumetric  flow 
rate  (Q.di)  of  the  effluent  gas  from  each 
of  the  emission  points.  The  sampling 
time  and  sample  volume  for  each  nu 
shall  be  at  least  60  minutes  and  0.85 
dscm  (30  dscf). 

(3)  The  equivalent  PjOk  feed  rate  (P) 
shall  be  computed  for  each  run  using  the 
following  equation: 

P=M,R, 
where: 

M,= total  mass  flow  rate  of  phosphorua- 
beahng  feed,  metric  ton/hr  (too/he). 
R,=PtOk  content,  decimal  fractioo. 

(i)  The  accountability  system  of 
S  60.203(a)  shall  be  used  to  detomine 
the  mass  flow  rate  (M,)  of  the 
phosphorus-bearing  feed. 

(ii)  The  Association  of  Official 
Analytical  Chemists  (AOAC)  Method  9 
(incorporated  by  reference — see  S  6ai7) 
shall  be  used  to  determine  the  IHOb 
content  (RJ  of  the  feed. 

§80.213   (Amamtod] 

42.  In  S  60.213(b).  the  reference 
"S  60.214(d](2]"  is  revised  to  read 
"5  60.214(bK3)". 

43.  Section  60.214  is  revised  to  read  as 
follows: 

960.214    Teat  methods  and  proMdura*. 

(a)  In  conducting  the  performance 
tests  required  in  S  OOA  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

S  60.8(b). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the  total 
fluorides  standard  in  S  60.212  as  follows: 

(1)  The  emmission  rate  (E)  of  total 
fluorides  shall  be  computed  for  each  run 
using  the  follo%ving  equation: 


E  =  (2      C^Q^ffpiq 


where- 


E— emission  rate  of  total  fluoride*,  g/metric 

ton  (lb/ton)  of  equivalent  I^  feed. 
Cri=canoe«tration  of  total  fluorides  fran 

emission  point  "i."  mg/dscm  (mg/dsci). 
Qa«= volumetric  flow  rate  of  effluent  gas 

from  emission  point  "i."  dscm/hr  (dscf/ 

hr). 
N=:number  of  emission  points  associated 

with  the  affected  facility. 
P= equivalent  PiCX  feed  rate,  metric  ton/hr 

(ton/hr). 
K= conversion  factor,  1000  mg/g  (453.600  mg/ 

lb). 

(2)  Method  13A  or  13B  shall  be  used  to 
determine  the  total  fluorides 
concentration  (d)  and  voltmietric  flow 
rate  (Qadi)  of  the  effluent  gas  from  eadi 
of  the  emission  points.  The  sampling 
time  and  sample  volume  for  each  run 
shall  be  at  least  60  minutes  and  0.85 
dscm  (30  dscf). 

(3)  The  equivalent  PiCX  feed  rate  (P) 
shall  be  computed  for  each  nm  using  the 
following  equation: 

P.M,R, 

where: 

M,= total  mass  flow  rate  of  phosphorus- 
bearing  feed,  metric  ton/hr  (ton/hr). 
R,=IM3k  content,  decimal  fraction. 

(i)  The  accoimtability  system  of 
§  60.213(a)  shall  be  used  to  determine 
the  mass  flow  rate  (M,)  of  the 
phosphorus-bearing  feed. 

(ii)  The  Association  of  Offlcial 
Analytical  Chemists  (AOAC)  Method  9 
(incorp<M«ted  by  reference — see  i  60.17) 
shall  be  used  to  determine  the  P^X 
content  (R,)  of  the  feed. 

960.223  [Amsndsd] 

44.  In  S  6a223(b).  the  reference 
"9  60.224(d)(2)"  is  revised  to  read 
"9  eo.224(b)(3)". 

45.  Section  60.224  is  revised  to  read  as 
follows: 

960.224  Test  methods  and  praceduTM. 

(a)  In  conducting  the  performance 
tests  required  in  9  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

9  60.8(b). 

(b)  The  owner  or  operator  shall 
determine  comphance  with  the  total 
fluorides  standard  in  9  60.222  as  follows: 

(1)  The  emission  rate  (E)  of  total 
fluorides  shall  be  computed  for  each  run 
using  the  following  equation: 
N 
E-(I      C^(U)/(PK) 

isl 


where: 

E= emission  rate  of  total  fluorides,  g/metric 

ton  (lb/ton)  of  equivalent  PM,  feed. 
Cai=:concentration  of  total  fluorides  from 

emission  point  "i,"  mg/dscm  (mg/dscf). 
0,4= volumetric  flow  rate  of  effluent  gas 

from  emission  point  "i."  dscm/hr  (dscf/ 

hr). 
Ns  number  of  emission  points  associated 

with  the  affected  facility. 
P=equivalent  I^CX  feed  rate,  metric  ton/hr 

(ton/hr). 
K = conversion  factor,  1000  mg/g  (453,000  mg/ 

lb). 

(2)  Method  13A  or  13B  shall  be  used  to 
determine  the  total  fluorides 
concentration  [C^)  and  volumetric  flow 
rate  (Q^  of  the  effluent  gas  from  each 
of  the  emission  points.  The  sampling 
time  and  sample  volume  for  each  run 
shall  be  at  least  60  minutes  and  0.85 
dscm  (30  dscf). 

(3)  The  equivalent  PtOk  feed  rate  (P) 
shall  be  computed  for  each  nm  using  the 
following  equation: 

P=M,R, 
where: 

M,=total  mass  flow  rate  of  phosphorus- 
bearing  feed,  metric  ton/hr  (ton/hr). 
R,=P>Ot  content  decimal  fraction. 

(i)  The  accountability  system  of 
9  60.223(a]  shall  be  used  to  determine 
the  mass  flow  rate  (Mp)  of  the 
phosphorus-bearing  feed. 

(ii)  The  Association  of  Official 
Analytical  Chemists  (AOAC)  Method  9 
(incorported  by  reference — see  9  80.17) 
shall  be  used  to  determine  the  PxOt 
content  (R,)  of  the  feed. 

960.233    [AmeiNtod] 

46.  In  9  60.233(b),  the  reference 
"9  60.234(d)(2)"  is  revised  to  read 
"9  60.234(b)(3)". 

47.  Section  60.234  is  revised  to  read  as 
follows: 

9  60.234    Test  ntetltods  and  procedures. 

(a)  In  conducting  the  performance 
tests  required  in  9  60.8,  the  ovvmer  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

9  60.8(b). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the  total 
fluorides  standards  in  9  60.232  as 
follows: 

(1)  The  emission  rate  (E)  of  total 
fluorides  shall  be  computed  for  each  run 
using  the  following  equation: 
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N 

B-(XC«Q«)/(Piq 

t-1 


where: 

E^^emission  rate  of  total  fluorides,  g/metric 

ton  (lb/ton)  of  equivalent  PiOb  feed. 
Cit>Bconoentration  of  total  fluorides  from 

emission  point  "i,"  mg/dscm  (mg/dsd). 
(^K  volumefric  flow  rate  of  effluent  gas 

from  emission  point  "i,"  dscm/hr  (dscf/ 

hr). 
N^number  of  emission  points  in  tiie  affected 

fadU^. 
P>  equivalent  PtOk  feed  rate,  metric  ton/hr 

(ton/hr). 
K«  conversion  factor.  1000  mg/g  (453,600  mg/ 

lb). 

(2)  Method  13A  or  13b  shall  be  used  to 
determine  the  total  fluorides 
concentration  [C^  and  voliuietric  flow 
rate  (Q.«)  of  the  effluent  gas  from  each 
of  the  emission  points.  The  sampling 
time  and  sample  volume  for  eadi  run 
shall  be  at  least  60  minutes  and  0.85 
dscm  (30  dscf). 

(3)  The  equivalent  PtOk  feed  rate  (P) 
shall  be  computed  for  each  run  using  the 
following  equation: 

F-M.R, 

where: 

M,  total  mass  flow  rate  of  phosphorus- 
bearing  feed,  metric  ton/hr  (ton/hr). 
Rp^PiOk  content  decimal  fraction. 

(i)  The  accoimtability  system  of 
9  60.233(a)  shall  be  used  to  determine 
the  mass  flow  rate  (M,)  of  the 
phosphoms-bearing  feed. 

(ii)  The  Association  of  Official 
Analytical  Chemists  (AOAC)  Method  9 
(incorporated  by  reference — see  9  6ai7) 
shall  be  used  to  determine  the  PiOi 
content  (R^)  of  the  feed. 

960.243  [Amended] 

4&  In  9  60.243(b),  the  reference 
"60244(0(2)"  is  revised  to  read 
"60.244(c)(3)". 

49.  Section  60.244  is  revised  to  read  as 
follows: 

960.244  Test  methods  and  procedures. 

(a)  The  owner  or  operator  shall 
conduct  performance  tests  required  in 
9  60.8  only  when  the  following 
quantities  of  product  are  being  cured  or 
stored  in  the  facility. 

(1)  Total  granular  triple 
superphosphate  is  at  least  10  percent  of 
the  buildii^  capacity  and 

(2)  Fresh  granular  triple 
superphosphate  is  at  least  20  percent  of 
the  total  amount  of  triple 
superphosphate  or, 

(3)  If  the  provision  in  paragraph  (a)(2) 
of  this  section  exceeds  production 


capabilities  for  fresh  granular  triple 
superphosphate,  fresh  granular  triple 
superphosphate  is  equal  to  at  least  5 
days  maximtmi  production. 

(b)  In  conducting  the  performance 
tests  required  in  9  60.8.  the  owner  or 
operator  shall  use  as  reference  methods 
and  procediues  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  sectioa  except  as  provided  in 

9  60.8(b). 

(c)  The  owner  or  operator  shall 
determine  compliance  with  the  total 
fluorides  standard  in  9  60.242  as  follows: 

(1)  The  emission  rate  (E)  of  total 
fluorides  shall  be  computed  for  each  run 
using  the  following  equation: 


N 


E-(ZC^Q«)/(PK) 
i«l 


where: 

Es  emission  rate  of  total  fluorides,  g/hr/ 

metric  ton  (Ib/hr/ton)  of  equivalent  IM3i 

stored 
C^'^concentration  of  total  fluorides  from 

emission  point  "i."  mg/dscm  (mg/dscf). 
Q^BVoIumetric  flow  rate  of  effluent  gas 

baa  emission  point  "i,"  dscm/hr  (dscf/ 

hr). 
N= number  of  emission  points  in  the  affected 

facility. 
Ps:equivalent  PA  stored  metric  tons  (tons). 
Ks  conversion  factor,  1000  mg/g  (4534100  mg/ 

lb). 

(2)  Method  13A  or  13B  shall  be  used  to 
determine  the  total  fluorides 
concentration  (C^)  and  volumetric  flow 
rate  [Q^]  of  the  effluent  gas  from  each 
of  the  emission  points.  The  sampling 
time  and  sample  volimie  for  eadi  nm 
shall  be  at  least  60  minutes  and  0.85 
dscm  (30  dscf). 

(3)  The  equivalent  PtOb  feed  rate  (P) 
shall  be  computed  for  each  run  using  the 
following  equation: 

P=M,  R, 

where: 

M,=amount  of  product  in  storage,  metric  ton 

(ton). 
R,=PtO»  content  of  product  in  storage. 

weight  fraction. 

(i)  The  accountability  system  of 
9  60.243(a)  shall  be  used  to  determine 
the  amotmt  of  product  (Mp)  in  storage. 

(ii)  The  Association  of  Official 
Analytical  Chemists  (AOAC)  Method  9 
(incorporated  by  reference — see  9  60.17) 
shall  be  used  to  determine  the  PiC^ 
content  (R,)  of  the  product  in  storage. 


9tOL2S3   lAiwewdedl 

50.  In  9  eo.253(b).  the  last  line  is 
amended  by  revising  the  reference 
"9  60.13{bK3)"  to  read  "9  60.13(b)". 

51.  Section  60.254  is  revised  to  read  as 
follows: 

960.254    Test  methods  and  procedurss. 

(a)  In  conducting  the  performance 
tests  required  in  9  60A  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specifled  in 
this  section,  except  as  provided  in    - 

9  60.^). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particular  matter  standards  in  §  60.252 
as  follows: 

(1)  Method  5  shall  be  used  to 
determine  the  partiodate  matter 
concentration.  The  sampling  time  and 
sample  volimie  for  each  run  shall  be  at 
least  60  minutes  and  0.85  dscm  (30  dscf). 
Sampling  shall  begin  no  less  than  30 
minutes  after  startup  and  shall 
terminate  before  shutdown  procedures 
begin. 

(2)  Method  9  and  the  procedures  in 
9  60.11  shall  be  used  to  determine 
opacity. 

52.  Section  60.266  is  revised  to  read  as 
follows: 


960.266    Test  methods snd  I 

(a)  During  any  performance  test 
required  in  9  60.8,  the  owner  or  operator 
shall  not  allow  gaseous  diluents  to  be 
added  to  the  effluent  gas  stream  after 
the  fabric  in  an  open  pressurized  fabric 
Alter  collector  unless  the  total  gas 
volume  flow  from  the  collector  is 
accurately  determined  and  considered 
in  the  determination  of  emissions. 

(b)  In  conducting  the  performance 
tests  required  in  9  60A  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specifled  ia 
this  section,  except  as  provided  in 

9  60.8(b). 

(c)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in  9  60.262 
as  follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computed  for  each  run 
using  the  following  equation: 


N 


E=(IC^Q^)/(Piq 
i-1 


where: 
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B— aminioa  rate  of  pvticalate  mattar,  kg/ 

MW-kr<lWMW-hr). 
nalotal  nnbar  of  axhauat  strMina  at  wUdi 

HniMiaBB  to  quntifiad. 
c^—OMMHitNttoo  of  putknUta  swttar  from 

exhaust  itream  '^'*,  g/daan  (g/dacf). 
^a^  volumetric  flow  rate  of  effluent  gat 

fron  exkwMt  flttMm  1".  dacan/hr  (dacf/ 

hr). 
Ps  average  furnace  powar  teput.  MW. 
K'OonvertJan  factor,  1000  g/kg  (4534  g/lb). 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration  (c^J  and  volumetric  flow 
rate  (Qim)  of  the  efDuent  gas.  except  that 
the  heating  systems  specified  in  sections 
2.1^  and  2.1^  are  not  to  be  used  when 
the  carbon  monoxide  content  of  the  gas 
stream  exceeds  10  percent  by  volume, 
dry  basis.  If  a  flare  is  used  to  comply 
with  8  60283.  the  sampling  site  shall  be 
upstream  of  the  flare.  The  sampUm;  time 
shall  jp<;ln<io  an  integral  number  of 
fiimace  cytJes. 

(i)  When  sampling  emissions  from 
open  electric  submnged  arc  furnaces 
with  wet  scrubber  control  devices, 
sealed  electric  submerged  arc  furnaces, 
or  semiendosed  electric  arc  furnaces, 
the  sampling  time  and  sample  volume 
for  each  run  shall  be  at  least  80  minutes 
and  1.80  dscm  (63.6  dscf). 

(ii)  When  sampling  emissions  from 
other  types  of  installations,  the  sampling 
time  and  sample  volume  for  each  run 
shall  be  at  least  200  minutes  and  S.70 
dscm  (200  dscf). 

(3)  The  measurement  device  of 

I  e0:285(b)  shall  be  used  to  detennine 
the  average  furnace  power  input  (P) 
during  each  run. 

(4)  Metfiod  0  and  the  procedures  in 
1 60.11  shall  be  used  to  determine 
opacity. 

(5)  Tlie  emission  rate  correction 
factor,  integrated  sampling  procedure  of 
Method  3  shall  be  used  to  determine  the 
CO  concentration.  The  sample  shall  be 
taken  simultaneously  with  each 
particulate  matter  sample. 

(d)  During  the  particulate  matter  run. 
the  maximum  open  hood  area  (hi  hoods 
with  segmented  or  otherwise  moveable 
sides)  under  which  the  process  is 
expected  to  be  operated  and  remain  in 
compliance  witfi  aU  standards  shaU  be 
recorded.  Any  future  operation  of  the 
hooding  system  with  open  areas  in 
excess  of  the  maximmn  is  not  permitted. 

(e)  To  comply  witii  S  60.285  (d)  or  (I), 
the  owner  or  operator  shall  use  die 
monitoring  devices  in  S  60.285  (c)  or  (e) 
to  make  the  required  measurements  as 
determined  during  the  performance  test 

160273    [Amentfed] 

53.  Section  00.273(0)  is  revised  to  read 
as  follows: 

(c)  A  continuoos  monitoring  system  is 
not  required  on  any  modular,  multiple- 


stack,  negattve-pressvre  or  posithre- 
pressun  fabric  filler  if  observations  (rf 
the  opacity  of  the  visible  emissions  from 
the  control  device  are  performed  by  a 
certified  visible  eralsston  observer  as 
follows:  Visible  emiseion  observations 
shaU  be  condacted  at  least  once  per  day 
when  the  fwnace  Is  operating  in  the 
melting  and  lefiniBg  period.  Tliase 
observations  shall  be  taken  in 
accordance  with  Method  9,  and.  for  at 
least  three  6-minute  periods,  the  opacity 
shall  be  recorded  for  any  point(s)  where 
visible  emis^ons  are  observed.  Where  it 
is  possible  to  determine  that  a  number 
of  visible  emission  sites  relate  to  only 
one  incident  of  the  visible  emission, 
only  one  set  of  three  6-minute 
observations  will  be  required.  In  this 
case.  Method  9  observations  must  be 
made  for  the  site  of  highest  opacity  that 
directly  relates  to  the  cause  (or  location) 
of  visible  emissions  observed  during  a 
single  incident  Records  shall  be 
maintained  of  any  6-minute  average  that 
is  in  excess  of  the  emission  limit 
specified  in  1 60.272(a)  of  this  subpart 

54.  Section  60.275  is  amended  by 
redesignating  paragraph  (c)  as 
i  60.27e(c).  by  revising  paragraphs  (a), 
(b),  (d).  (e).  and  (f),  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 


{60.278   Teati 

(a)  During  performance  tests  required 
in  (  60.8.  the  owner  or  operator  shall  not 
add  gaseous  diluent  to  the  effluent  gas 
after  the  bbric  in  any  pressurized  fabric 
collector,  unless  the  amount  of  dilution 
is  separately  determined  and  considered 
in  the  determination  of  emisdona. 

(d)  When  emissions  from  any  EAF(s) 
are  combined  with  emissions  from 
facilities  not  subject  to  the  provisions  of 
this  subpart  but  controlled  by  a  common 
capture  system  and  control  device,  the 
owner  or  operator  shaD  use  either  or 
both  of  the  following  procedures  during 
a  performance  test  (see  also  S  60.276(b)): 

(1)  Determine  compliance  using  the 
combined  emissions. 

(2)  Use  a  method  that  is  acceptable  to 
the  Administrator  and  that  compensates 
for  the  emissions  from  the  facilities  not 
subject  to  the  provisions  of  this  subpart 

(c)  When  emissions  from  any  EAF(s) 
are  combined  with  emissions  from 
facilities  not  subject  to  the  provisions  of 
this  subpart  the  owner  or  operator  shall 
use  either  or  both  of  the  following 
procedures  to  demonstrate  compUanoe 
with  i  e0.272(a)(3): 

(1)  Detennine  compliance  using  tibe 
combined  emissions. 

(2)  Shut  down  operation  of  facilities 
not  subject  to  the  provisions  of  this 
subpart  during  the  performance  test 

(a)  In  conducting  the  performance 
tests  required  in  i  OOJi,  the  owner  or 


operator  shall  use  as  reference  methods 
and  procedures  the  test  metfiods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 
160.8(b). 

(e)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in  S  60.272 
as  follows: 

(1)  Method  5  shall  be  used  for 
negative-pressure  fabric  filters  and  other 
types  of  control  devices  and  Method  fD 
sfauedl  be  used  for  positive-pressure  fabric 
filtera  to  determine  the  particular  matter 
concentration  and,  if  appficable.  the 
volumetric  flow  rate  of  the  effluent  gas. 
The  sampling  time  and  sample  vohmie 
for  each  run  shall  be  at  least  4  houn  and 
4.5  dscm  (160  dscf)  and.  when  a  single 
EAF  is  sajxqjled.  the  sampling  time  shall 
include  an  integral  number  of  heats. 

(2)  When  more  \hai  one  control 
device  serves  the  EAF(8)  being  tested, 
the  concentration  of  particulate  matter 
shall  be  determined  using  the  following 
equation: 

n  B 

C«-(2C^^U/ZQ« 
i-1  »-l 

where: 

c«=average- concentration  of  particulate 

matter,  mg/dacm  (gr/dacf). 
Cm  k  conceotratian  of  particniate  matter  froia 

control  device  'i".  mg/dacm  (gr/dacf). 
n>  total  number  of  control  devices  tested. 
Qfm = volumetric  flow  rate  of  stack  gas  from 

contn^  device  *T,  dscm/hr  (daef/hr). 

(3)  Method  9  and  the  procedures  of 
§  60.11  shall  be  used  to  determine 
opacity. 

(4)  To  demonstrate  compliance  with 
i  e0.272(a)  (1).  (2).  and  (3),  the  test  runs 
shall  be  conducted  concurrently,  unless 
inclement  weather  interferes. 

(f)  To  comply  with  §  60.274  (c).  (f),  (g). 
and  (i),  the  owner  or  operator  shall 
obtain  the  information  in  these 
paragraphs  during  the  particulate  matter 
runs. 


960.276    [Amended] 

55.  In  S  60.276(b),  the  reference 

"i  60.275(g)(2)  or  (g)(3r  is  revised  to 
read  "9  60.275(b)(2)  or  a  combination  of 
(b)(1)  and  (b)(2)~. 

960.273a   [Amendadl 

56.  Section  60.273a(c)  is  revised  to 
read  as  follows: 

(c)  A  continuous  monitoring  system 
for  die  measurement  of  opacity  is  not 
required  on  modular,  multiple-stack, 
negative-pressure  or  positive-pressure 
fabric  fUten  if  observations  of  tte 
opacity  of  the  visible  emissions  from  the 
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control  device  are  performed  by  a 
certified  visible  emission  observer  as 
follows:  Visible  emission  observations 
are  conducted  at  least  once  per  day 
when  the  furnace  is  operatii^  in  the 
nwtlting  and  refining  period.  These 
observations  shall  be  taken  in 
accordance  with  Method  9,  and,  for  at 
least  three  6-minute  periods,  the  opacity 
shall  be  recorded  for  any  pohit(8)  where 
visible  emissions  are  olwerved.  Where  it 
is  possible  to  determine  that  a  number 
of  visible  emission  sites  relate  to  only 
one  incident  of  the  visible  emissions, 
only  one  set  of  three  O-minute 
observationB  will  be  required.  In  this 
case,  Method  9  observations  must  be 
made  for  the  site  of  highest  opacity  that 
directly  relates  to  the  cause  (or  location) 
of  visible  emissions  observed  daring  a 
single  incident.  Records  shall  be 
maintained  of  any  O-minute  average  that 
is  in  excess  (rf  the  emission  Undt 
specified  in  S  eo.272a(a)  of  diis  subpart 

57.  Section  eo.275a  is  amended  by 
redesignating  paragraph  (d)  as 
9  60.276a(f).  by  revising  paragraphs  (a), 
(b).  (c),  (e).  and  (f).  and  by  adding  i 
paragrafrfi  (d)  to  read  as  foUowK 


960.27Sa   Test  methods  and  I 

(a)  Doling  performance  tests  required 
in  9  60A  the  owner  or  oi>erator  shall  not 
add  gaseous  diluents  to  the  effluent  gas 
stream  after  the  fabric  in  any 
pressurized  fabric  filter  collector,  unless 
the  amount  of  dilution  is  separately 
determined  and  considered  in  the 
determination  of  emissions. 

(b)  When  emissions  from  any  EAF(8) 
or  AOD  vesseUs]  are  combined  with 
emissions  from  f^dUties  not  subject  to 
the  provisions  of  ^s  subpart  but 
controBed  by  a  common  capture  system 
and  control  device,  die  owner  or 
operator  shall  use  either  or  both  of  the 
following  procedures  during  a 
performance  test  (see  also  9  60.27ea(e)): 

(1)  Detennine  compliance  using  the 
ctunbined  emissions. 

(2)  Use  a  method  that  is  acceptable  to 
the  Administrator  and  that  compensates 
for  the  emissions  from  the  facilities  not 
subject  to  the  provisions  of  this  subpart 

(c)  When  emission  from  any  EAF(s)  or 
AOD  «Qssel(s)  are  combined  with 
emissions  from  facilities  not  subject  to 
the  provisifHis  of  this  subpart  the  owner 
or  operator  shall  demonstrate 
compliance  with  9  6a272(aH3)  based  on 
emissions  from  only  the  affected 
facility(ies). 

(d)  In  conducting  the  performance 
tests  required  in  9  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 


this  section,  except  as  provided  in 

9eoj(b). 

(e)  The  owner  or  operator  shall 
detennine  compliance  with  the 
particulate  matter  standards  in  960.272a 
as  follows: 

(1)  Method  5  shall  be  used  for 
negative-pressure  fabric  filten  and  other 
types  of  control  devices  and  Method  5D 
shall  be  used  for  positive-pressure  fabric 
filters  to  detennine  the  particulate 
matter  concentration  and  volumetric 
flow  rate  of  the  effluent  gas.  The 
sampling  time  and  sample  volume  for 
each  run  shaU  be  at  least  4  hours  and 
4.50  dscm  (160  dscf)  and.  when  a  single 
EAF  or  AOD  vessel  is  sampled,  Ae 
sampling  time  shall  include  an  integral 
number  of  heats. 

(2)  When  more  than  one  control 
device  serves  the  EAF(s)  being  tested, 
the  concentration  of  particulate  matter 
shall  be  determined  using  the  following 
equation: 


n  n 

C«»(ZCdQ.«)]/ZQi« 
i-1  i-1 


where: 

c«=average  concentration  of  particulate 

matter,  mg/dacm  (gr/dacf). 
c^s  concentration  of  portkailate  matter  ham 

control  device  'i",  mg/dscm  (gr/dacf). 
n  ^  total  muiibei  of  control  devices  tested. 
(^KVohHBetric  flow  rate  of  stack  gaa  from 

control  device  T.  dacm/br  (dacf/hr). 

(3)  Method  9  and  the  procedures  of 
9  60.11  shaU  be  used  to  determine 
opacity. 

(4)  To  demonstrate  compliance  witii 

9  60.272a(a)  (1).  (2),  and  (3),  die  test  runs 
shall  be  conducted  concurrently,  unless 
inclement  weather  interferes. 

(f)  To  comply  with  9  60.274a  (c).  (f). 
(g),  and  (h),  die  owner  or  operator  shall 
obtain  the  information  required  in  these 
paragraphs  during  the  particulate  matter 
runs. 


i90an»   [Amendsdl 

5&  In  60.27ea(e).  tiie  reference 
"9  60.275a(hM2)  or  (h)(3)"  is  revised  to 
read  "9  e0.275(b)(2)  or  a  combination  of 
(b)(1)  and  (b)(2)". 

SO.  Section  60.285  is  revised  to  read  as 
follows: 


96QL2e5    Testi 

(a)  In  conducting  the  performance 
tests  required  in  9  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 


methods  and  procedures  in  this  section, 
except  as  provided  in  9  60.8(b). 
Acceptable  altematrve  methods  and 
procedures  are  given  in  paragraph  (f)  of 
this  section. 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in 

9  60.2^a]  (1)  and  (3)  as  follows: 

(1)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration.  The  sampling  time  and 
sample  volume  for  each  nn  shall  be  at 
least  60  minutes  and  0.90  dscm  (31.8 
dscf).  Water  shall  be  used  as  the 
cleanup  solvent  instead  of  acetone  in 
the  sample  recovery  procedure.  The 
particulate  concentration  shall  be 
corrected  to  the  appropriate  oxygen 
concentration  accootiing  to 

9  60.284(c)(3). 

(2)  The  emission  rate  cotrectimi 
factor,  integrated  sampling  and  analysis 
procedure  of  Method  3  shall  be  used  to 
determine  the  oxygen  concentration. 
The  gas  sample  shall  be  taken  at  the 
same  time  and  at  the  same  traverse 
points  as  the  particulate  sample. 

(3)  Method  9  and  the  procedures  in 
9  60.11  shall  be  used  to  determine 
opacity. 

(c)  The  owno-  or  operator  shall 
detennine  compliance  writh  the 
particular  matter  standard  in 

9  60.2a2(aK2)  as  follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computet  for  eadi  run 
using  the  following  equation: 

E^cCWBLS 

where: 

E = emisaioa  rate  of  particulate  matter,  g/kg 

(lb/too)  of  BLS. 
C,  Kcoocentratian  of  particulate  matter. 

g/dam  (Ib/dacf). 
Q^s  volumetric  fk>w  rate  of  effluent  gaa, 

dscm/hr  (dacf/hr). 
BLS=l>iack  liquor  at^ds  (diy  wei^t)  feed 

rate,  kg/hr  (ton/hr). 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentratitm  (CJ  and  the  volumetric 
flow  rate  (Q^  of  the  effluent  gas.  The 
sampling  time  and  sample  volume  shall 
be  at  least  60  minutes  and  0.90  dscm 
(31.8  dscf).  Water  shall  be  used  instead 
of  acetone  in  the  sample  recovery. 

(3)  Process  data  shall  be  used  to 
determine  the  black  liquor  solids  {BUS) 
feed  rate  on  a  dry  weight  basis. 

(d)  The  owner  or  operator  shaU 
determine  compliance  with  the  TRS 
standards  in  9  60.283.  except 

9  60.283(a)(l)(vi)  and  (4).  as  foUows: 

(1)  Method  16  shall  be  used  to 
determine  the  TRS  concentration.  The 
TRS  concentration  shall  be  corrected  to 
the  appropriate  oxygen  concentration 
using  the  procedure  in  9  60.284(c)(3).  The 


BEST  COPY  AVAILABLE 


6674         Federal  lUgister  /  Vol.  54.  No.  29  /  Tuesday.  February  14.  1989  /  Rules  and  RegulatJons 


sampling  time  shall  be  st  least  3  hours, 
but  no  longer  than  6  hours. 

(2)  The  emission  rate  correction 
factor,  integrated  sampling  and  analysis 
procedure  of  Method  3  shall  be  used  to 
determine  the  oxygen  concentration. , 
The  sample  shall  be  taken  over  the  same 
time  period  as  the  TRS  samples. 

(3)  When  determining  whether  a 
furnace  is  a  straight  krah  recovery 
furnace  or  a  cross  recovery  furnace, 
TAPPI  Method  T.624  (incorporated  by 
reference — see  i  60.17]  shall  be  used  to 
determine  sodium  sulfide,  sodium 
hydroxide,  and  sodium  carbonate.  These 
determinations  shall  be  made  3  times 
daily  from  the  green  liquor,  and  the 
daily  average  values  shall  be  converted 
to  sodium  oxide  (NaciO)  and  substituted 
into  the  following  equation  to  determine 
the  green  liquor  sulfidity: 

CLS  -  100CNa,S/(QuM+C,MM<t-CH.*cai ) 

Whan-. 

GLS^gnmi  liquor  sulfidity,  percent 

CMM»concentration  of  NstS  u  NatO,  mg/ 

Uter(gr/gal). 
CiMM'Concentratioo  of  NaOH  ••  NatO,  mg/ 

liter  (gr/gal). 
C|Mctf~  concentration  of  NatCOi  aa  NatO, 

mg/Utar  (gr/gal). 

(e)  The  owner  or  operator  shall 
determine  compliance  with  the  TRS 
standards  in  1 60.283(a)(l)(vi)  and  (4)  as 
follows: 

(1)  The  emission  rate  (E)  of  TRS  shall 
be  computed  for  each  run  using  the 
following  equation: 

where: 

B-emisaion  rata  of  TR&  g/kg  (lb/ton)  of  BLS 

orAOP. 
Cfaa«i  average  combined  concantratioa  of 

TRS,ppm. 
F— oonvenion  factor,  0001417  g  t^/m*  ppm 

(0.0844  xlO-«  lb  HiS/fi*  ppm). 
(^m  volumetric  flow  rate  of  stack  gas,  dacm/ 

hr(dscf/hr). 
P»  black  liquor  solids  feed  or  pulp  production 

rata,  kg/hr  (ton/hr). 

(2)  Method  16  shall  be  used  to 
determine  the  TRS  concentration  (Ctm)- 

(3)  Method  2  shall  be  used  to 
determine  the  volumetric  flow  rate  [QJi 
of  the  eflluent  gas. 

(4)  Process  ckta  shall  be  used  to 
determine  the  black  liquor  feed  rate  or 
the  pulp  production  rate  (P). 

(f)  The  owner  or  operator  may  use  the 
following  as  alternatives  to  the 
reference  methods  and  procedures 
specified  in  this  section: 

(1)  For  Method  5,  Mediod  17  mav  be 
used  if  a  constant  value  of  0.009  g/dscm 
(04)04  gr/dscf)  is  added  to  the  results  of 
Method  17  and  the  stack  temperature  is 
no  greater  than  205  *C  (400  'F). 

(2)  For  Method  16,  Method  lOA  or  16B 
may  be  used  if  the  sampling  time  is  60 
minutes. 


160.292    [Amended] 

ea  In  S  eo.292(a)(2),  the  definition  of 
"Y"  is  amended  by  revising  the  words 
"Decimal  percent"  to  read  "Decimal 
fraction"  and  revising  the  reference 
"i  eo.29e(f)"  to  read  "i  6a296(b)". 

61.  Section  60.296  is  revised  to  read  as 
follows: 

f  60JW   Teet  mettiode  and  prooeduree. 

(a)  If  a  glass  melting  furnace  with 
modified  processes  is  changed  to  one 
without  modified  processes  or  if  a  glass 
melting  furnace  without  modified 
processes  is  changed  to  one  with 
modified  processes,  the  owner  or 
operator  shall  notify  the  Administrator 
at  least  60  days  before  the  change  is 
scheduled  to  occur. 

(b)  When  gaseous  and  liquid  fuels  are 
fired  simultaneously  in  a  glass  melting 
furnace,  the  owner  or  operator  shall 
determine  the  applicable  standard  under 
t6a292(a)(2)  as  follows: 

(1)  The  ratio  (Y)  of  liquid  fuel  heating 
value  to  total  (gaseous  and  liquid)  fiiel 
heating  value  fired  in  the  glass  melting 
furnaces  shall  be  computed  for  each  run 
using  the  following  equation: 

Y-{H,L)/H,L+H,G) 

whflse: 

Y  a  decimal  fraction  of  Uquid  fuel  heating 

value  to  total  fuel  heating  value. 
H-groes  calorific  value  of  liquid  fuel  J/kg. 
H(-9oaa  cakxific  vafaie  of  gaseous  fuel.  J/ 

kg- 
L>  liqukl  flow  rate,  kg/hr. 
G— gaseous  flow  rate,  kg/hr. 

(2)  Suitable  methods  shall  be  used  to 
determine  the  rates  (L  and  G)  of  fiiels 
burned  during  each  test  period  and  a 
material  balance  over  the  glass  melting 
furnace  shall  be  used  to  confirm  the 
rates. 

(3)  American  Society  of  Testing  and 
Materials  (ASTM)  Method  D  240-76 
(liquid  fuels)  and  D 1828-77  (gaseous 
fuels)  (incorporated  by  reference — see 
§  00.17),  as  applicable,  shall  be  used  to 
determine  the  gross  calorific  values. 

(c)  In  conducting  the  performance 
tests  required  in  {  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 
|60.a(b). 

(d)  The  owner  or  operator  shall 
determine  compliance  «vith  the 
particulate  matter  standards  in  8  i  60.292 
and  60.293  as  follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computed  for  each  run 
using  the  following  equation: 
B-(cW^-A)/P 
where: 

Bvemlaaion  rate  of  particulate  matter,  g/lu. 
C«concentration  of  particulate  matter,  g/ 

dam. 
Q^v  volumetric  flow  rate,  dscm/hr. 


A  K  zero  production  rate  correction 

»227  g/hr  for  container  glass,  pressed  and 
blown  (soda-lime  and  lead)  glass,  and 
pressed  and  blown  (other  than 
borosilicate,  soda-lime,  and  lead)  glass. 

'454  g/hr  for  pressed  and  blown 

(borosilicate)  glass,  wool  flberglaas,  and 
flat  glass. 

P=glass  production  rate,  kg/hr. 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration  (c.)  and  volumetric  flow 
rate  (QiJ  of  the  effluent  gas.  The 
sampling  time  and  sample  volume  for 
each  run  shall  be  at  least  60  minutes  and 
0.90  dscm  (31.8  dscf).  The  probe  and 
filter  holder  heating  system  may  be  set 
to  provide  a  gas  temperature  no  greater 
than  177±14  'C  (350±25  'F],  except 
under  the  conditions  specified  in 
Seo.293(e). 

(3)  Direct  measurement  or  material 
balance  using  good  engineering  practice 
shall  be  used  to  determine  the  amount  of 
glass  pulled  during  the  performance  test 
The  rate  of  glass  produced  is  defined  as 
the  weight  of  glass  pulled  from  the 
affected  facility  during  the  performance 
test  divided  by  the  number  of  hours 
taken  to  perform  the  performance  test 

(4)  Method  9  and  the  procedures  in 
1 00.11  shall  be  used  to  determine 
opacity. 

62.  Section  60.303  is  revised  to  read  as 
follows: 

S  60.303    Test  methods  and  prooeduree. 

(a)  In  conducting  the  performance 
tests  required  in  {  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  sectioa  except  as  provided  in 

8  60.8(b).  Acceptable  alternative 
methods  and  procedures  aije  given  in 
paragraph  (c)  of  this  section. 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in  8  60.302 
as  follows: 

(1)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration  and  the  volumetric  flow 
rate  of  the  effluent  gas.  The  sampling 
time  and  sample  volume  for  each  run 
shall  be  at  least  60  minutes  and  1.70 
dscm  (60  dscf).  The  probe  and  filter 
holder  shall  be  operated  without 
heatera. 

(2)  Method  2  shall  be  used  to 
determine  the  ventilation  volumetric 
flow  rate. 

(3)  Method  9  and  the  procedures  in 
8  60.11  shall  be  used  to  determine 
opacity. 

(c)  The  owner  or  operator  may  use  the 
following  as  alternatives  to  the 
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reference  methods  and  procedures 
specified  in  this  section: 

(1)  For  Method  5.  Method  17  may  be 
used. 

63.  Section  60435  is  revised  to  read  as 
follows: 


I 

(a)  To  compute  the  nitrogen  oxides 
eniissioDS.  tlw  owner  or  operator  shall 
use  andytical  methods  and  procedares 
that  are  aocorate  to  within  5  percent  and 
are  approved  by  the  Administrator  to 
deteimine  ttic  eitrogen  content  of  dw 
fuel  being  fired. 

(b)  In  condecting  the  perforaance 
tests  required  in  8  60.8.  the  owner  or 
operator  shall  nee  ae  reference  Bsethods 
and  procedures  die  test  methods  in 
Appendix  A  of  this  pert  or  other 
methods  and  procediues  as  specified  in 
this  section,  except  as  provided  for  in 

8  60.8(b).  Accq;itaUe  alternative 
mediods  and  procedives  are  given  in 
paragraph  (f)  of  this  secttoo. 

(c)  The  owner  or  operator  shall 
detendne  ocnspUanoe  with  the  nitrogen 
oxides  and  sulfiir  dioxide  standards  in 
SI  00.332  and  Q0.333(a)  as  fbllowK 

(1)  The  nitrogen  oxides  emission  rate 
(NOJ  shall  be  computed  for  each  ran 
using  the  following  eqoation: 
NO.-(NO.J  p>,/PJ  *%«■'  ■■-•  (2BarK/TJ 
1J3 

where: 

NC-amlaslon  rate  af  NO,  et  IS  pweeet  Oi 

and  ISO  standard  ambisBit  mndttinns, 

voloiBa  pefosnt 
NO»- observed  NO.  conrantratinB,  ppn  by 

volume. 
P,3i  reference  combustor  inlet  absohite 

preseme  at  im  J  kiiopescaU  ambieBt 

pitissm,  mm  Hg. 
P.^  observed  comlMJStor  inlet  absolute 

preasura  at  test,  oua  Hg. 
H,Kobaerved  humidity  of  ambieat  aln 

gHtO/gair. 
a  K  transcendental  constant.  2.718. 
Ta— ambient  temperature,  *K. 

(2]  The  mooitoriag  device  of 
8  0(1334{»)  shall  be  used  to  determine 
the  fuel  consumption  and  the  water-to- 
fuel  ratio  necessary  to  comply  with 
8  60.332  at  3a  50, 75,  and  100  percent  of 
peak  load  or  at  four  points  in  the  normal 
operating  range  of  tbe  gas  turbine, 
including  the  minimiun  point  in  the 
range  and  peak  load.  AS  loads  shall  be 
corrected  to  ISO  conditions  using  the 
appropriate  equations  supplied  by  the 
manufacturer. 

(3)  Mediod  20  shall  be  used  to 
determine  the  nitrogen  oxides,  sulfiir 
dioxide,  and  oxygen  concentrations.  The 
span  values  shall  be  300  ppm  of  idtrogen 
oxide  and  21  percent  oxygen.  The  NO, 
emissions  shall  be  determined  at  each  of 
the  load  conditions  specified  in 
paragraph  (c)(2)  of  this  section. 


(d)  The  owner  or  operator  shall 
determine  compliance  with  the  sulfur 
content  standard  in  8  60.333(b)  as 
follows:  ASTM  D  2880-71  shall  be  used 
to  determine  the  sulfur  content  of  liquid 
fuels  and  ASTM  D 1072-80,  D  3031-81,  D 
4084-82,  or  D  3246-81  riiall  be  used  for 
the  sulfur  content  of  gaseous  fuels 
(incorporated  by  reference — see  8  80.17). 
The  applicable  ranges  of  some  ASTM 
methods  mentioned  above  are  not 
adequate  to  measrue  the  levels  of  sulfur 
in  some  fuel  gases.  Dilution  of  samples 
before  analysis  (with  verification  of  the 
dilution  ratio)  may  be  used,  subject  to 
the  approval  of  the  Administrator. 

(e)  To  meet  the  requirements  of 

8  60.334(b).  the  owner  or  operator  shall 
use  the  methods  specified  in  paragraphs 
(a)  and  (d)  of  this  section  to  determine 
the  nitrogen  and  sulfur  contents  of  the 
fuel  being  burned.  The  analysis  may  be 
performed  by  the  owner  or  operator,  a 
service  contractor  retained  by  the  owner 
or  operator,  tbe  fuel  vendor,  or  any  other 
qualified  agency. 

(f)  The  owner  or  operator  nay  use  the 
following  »»  allematives  to  the 
reference  methods  and  procedures 
specified  in  this  sectkin: 

(1)  Instead  of  using  tbe  equation  in 
paragraph  (b)(1)  of  this  section, 
manufacturera  may  develop  ambient 
condition  correction  factors  to  adjust  tbe 
nitrogen  oxides  emission  level  measured 
by  the  performance  test  as  provided  in 
8  60.8  to  ISO  standard  day  ocmditions. 
These  factors  are  developed  for  each 
gas  twbine  OMidel  they  manotecture  in 
terms  of  ountmstiaB  inlet  preseure, 
aoabient  air  pressure,  ambient  air 
humidity,  and  ambient  air  temperatore. 
They  shall  be  substantiated  with  data 
and  must  be  approved  for  use  by  the 
Admiaistrator  before  the  initial 
perfbmanoe  test  required  by  1 90S. 
Notices  of  approval  of  cnstom  ambioit 
condition  correctioo  Actors  will  be 
published  in  the  Federal  Register. 

{60.343   lAmendod] 

64.  In  8  60.343(e).  the  last  sentence  is 
revised  to  read  as  follows:  "If  visible 
emission  observations  are  made 
according  to  paragraph  (b)  of  this 
section,  reports  of  excess  emissions 
shall  be  tubw'***^  semiannually." 

85.  Section  60.344  is  revised  to  read  as 
follows: 

860.344   Test  methods  and  procedoTM. 

(a)  in  condacting  the  perfonaanoe 
tests  required  in  8  60A  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 
8  60.8(b). 


(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in 
8  60.342(a]  as  follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computed  for  each  run 
using  the  following  equation: 

E=(c.QJ/PK) 

where: 

E= emission  rate  of  particulate  matter,  kg/Mg 

(lb/ ton]  of  stone  feed. 
c,=concentration  of  particulate  maUer, 

g/dscm  (g/dscf). 
Q^= volumetric  flow  rate  of  effluent  gas, 

dscm/hr  (dscf/hr). 
P=stone  feed  rate,  Mg/hr  (ton/hr). 
K— conversion  factor,  1000  g/kg  (45XS  g/lb). 

(2)  Method  5  sball  be  used  at  negative- 
pressure  fabric  filters  and  other  types  of 
control  devices  and  Method  5D  shall  be 
used  as  positive-pressure  fabric  filters  to 
detennine  tbe  particulate  matter 
concentration  (c,)  and  the  volumetric 
flow  rate  [Q^  of  die  effluent  gas.  The 
sampling  time  and  sample  volume  for 
eadi  run  shall  be  at  least  60  minutes  and 
0.90  dscm  (31.8  dscf). 

(3)  The  monitoring  device  of 

8  60.343(d)  shall  be  used  to  determine 
the  stone  feed  rate  (P)  for  each  run. 

(4)  Method  9  and  the  procedures  in 
8  60.11  shall  be  used  to  detennine 
opacity. 

(c)  During  the  partictilate  matter  nm. 
the  owner  or  operator  shall  use  the 
monitoring  devices  in  8  60.343(c)  (1)  and 
(2)  to  determine  the  average  pressure 
loss  of  the  gas  stream  throu^  the 
scrubber  and  the  average  scrubbing 
liquid  supply  pressiue. 

66.  Section  00.374  is  revised  to  read  as 
follows: 


8<e.374  TaMi 

(a)  In  conducting  the  performance 
tests  required  in  8  60A  the  owner  or 
operator  shall  use  as  reference  methods 
and  procediues  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

8  eo.8(b). 

(b)  Tbe  owner  or  operator  shall 
determine  compliance  with  the  lead 
standards  in  8  00.372,  except 

8  00.372(a)(4),  as  follows: 

(1)  Mediod  12  shaH  be  used  to 
determine  the  lead  concentration  and.  if 
applicable,  the  volumetric  flow  rate 
(Q.*.)  of  the  effluent  gas.  The  sampling 
time  and  sample  volume  for  vnA  ran 
shall  be  at  least  60  nanotes  and  (LSS 
dscm  (30  dscf). 

(2)  When  different  operations  in  a 
three-process  operation  facility  are 
ducted  to  separate  control  devices,  the 
lead  emission  concentration  (C)  from  the 
facility  shall  be  determined  as  follows: 
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'n  n 

C-I  Z      iCJUiU  X   Q^ 


a-l 


■«1 


where: 

C  ^concentration  of  lead  emissiona  for  the 

entire  facility,  mg/dacm  (gr/dacf). 
QBOoncentration  of  lead  emiastona  firom 

facility  "a",  mg/dacm  (gt/dacf). 
(^B  volumetric  flow  rata  of  effluent  gaa 

from  facility  "a",  dacm/hr  (dacf/hr). 
Nk  total  number  of  control  devicea  to  which 

aeparate  operations  in  the  facility  are 

ducted 
(3)  Method  9  and  the  procedures  in 
i  60.11  shall  be  used  to  determine 
opacity.  The  opacity  numbers  shall  be 
rounded  off  to  the  nearest  whole 
penmen  tage. 

(c)  The  owner  or  operator  shall 
determine  compliance  with  the  lead 
standard  In  i  eo.372(aM4)  as  follows: 
(1)  The  emission  rate  (E)  from  lead 
oxide  manufacturing  fadlity  shall  be 
computed  for  each  run  using  the 
following  equation: 


i-1 


where: 

B-emiaaion  rate  of  lead,  mg/kg  (IbAon)  of 

lead  charged. 
CfM— concentration  of  lead  from  emiaaion 

point  "t"  mg/dacm. 
(^-volumetric  flow  rate  of  effluent  gas 

from  emission  point  "l."  dacm/hr  (sdcf/ 

hr). 
M*i number  of  emission  points  in  the  affected 

fadlity. 
P-lead  feed  rate  to  the  facility,  kg/hr  (ton/ 

hr). 
Kaconveraion  bctor.  \Ji  mg/mg  (453JXn  mg/ 

lb). 

(2)  Matbod  12  shaU  be  used  to 
determine  the  lead  concentration  (Cn) 
and  the  volumetric  flow  rate  (CU)  of  the 
effluent  gas.  The  sampling  time  and 
sample  volume  for  each  nin  shall  be  at 
least  ao  minutes  and  0.85  dscm  (30  dsd). 

(3)  The  average  lead  fsed  rata  (P)  shall 
be  dietermined  for  each  run  using  the 
following  equation: 

P^-NW/e 


67.  In  (  60.385(c).  the  words  "those 
measurements  recorded"  are  revised  to 
read  "the  average  obtained". 

68.  Section  eOJ86  is  revised  to  read  as 
follows: 

S  60JM   Test  methoda  and  praoedwes. 

(a)  In  conducting  the  performance 
tests  required  in  §  QOA,  the  owner  or 
operator  shall  use  as  reference  methods 
and  pnxxdures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 
Seo.8(b). 

(b)  The  owner  or  operator  shall 
determine  complance  with  the 
particulate  matter  standards  S  60.382  as 
follows: 

(1)  Method  5  or  17  shall  be  used  to 
determine  the  particulate  matter 
concentration.  The  sample  volume  for 
each  run  shall  be  at  least  1.70  dscm  (60 
dscf).  The  sampling  probe  and  filter 
holder  of  Method  5  may  be  operated 
without  heaters  if  the  gas  stream  being 
sampled  is  at  ambient  temperature.  For 
gas  streams  above  ambient  temperature, 
the  Method  5  sampling  train  shall  be 
operated  with  a  probe  and  filter 
temperature  slightly  above  the  effluent 
temperature  (up  to  a  maximum  Alter 
temperature  of  121*C  (2S0*F))  in  order  to 
prevent  water  condensation  on  the  filter. 

(2)  Method  9  and  the  procedures  in 
S  6ail  shall  be  used  to  determine 
opacity  from  stack  emissions  and 
process  fugitive  emissions.  The  observer 
shall  read  opacity  only  when  emissions 
are  dearly  identified  as  emanating 
solely  from  the  affected  fadlity  being 
observed. 

(c)  To  comply  tvith  S  eo.385(c).  the 
o%vner  or  operator  shall  use  the 
monitoring  devices  in  S  60.3284(a)  and 
(b)  to  determine  the  pressure  loss  of  the 
gas  stream  throus^  the  scrubber  and 
scrubbing  liquid  flow  rate  at  any  time 
during  each  particulate  matter  run.  and 
the  average  of  the  three  determinations 
shall  be  computed. 

ae.  Section  ea404  is  revised  to  read  as 
follows: 


N- 
W- 

v^dentiaa 


of  lead  pl«i  (ingots)  charged. 
BUSS  oU  pig.  kg  (ton), 
flt  nn,  Br. 


160.404   Tart  methods  and  I 

(a)  In  conducting  the  performance 
tests  required  In  |  eOA  the  owner  or 


operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  spedfied  in. 
this  section,  except  as  provided  for  in 
ieOJUh).  ;       /,    : 

(b)  The  o%vner  or  operator  shall     - 
determine  compliance  with  the 
particulate  matter  standards  in  9  60.402 
as  follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computed  for  each  run 
using  the  following  equation: 

E=(c.QJ/(PIC) 

%irhere: 

E-emission  rate  of  particulate  matter,  kb/ 

Mg  (lb/ton)  of  phosphate  rock  feed 
C=concentration  of  particulate  matter,  g/ 

dscm  (g/dscf). 
Qa«s  volumetric  flow  rale  of  effluent  gas, 

dscm/hr  (dscf/hr). 
Pa> phosphate  rock  feed  rate,  Mg/hr  (ton/hr). 
K  -conversion  factor,  1000  g/kg  (453.6  g/lb). 

(2)  Method  5  shall  be  used  to 
determine  the  particulate  matter 
concentration  (c,)  and  volumetric  flow 
rate  (Q^J  of  the  effluent  gas.  The 
sampling  time  and  sample  volume  for 
each  run  shall  be  at  least  60  minutes  and 
0.85  dscm  (30  dscf). 

(3)  The  device  of  §  60.403(d)  shall  be 
used  to  determine  the  phosphate  rock 
feed  rate  (P)  for  each  run. 

(4)  Method  9  and  the  procedures  in 
S  60.11  shall  be  used  to  determine 
opadty. 

(c)  To  comply  with  i  60.403(f),  if 
applicable,  the  owner  or  operator  shall 
use  the  monitoring  devices  in  S  60.403(c) 
(1)  and  (2)  to  determine  the  average 
pressure  loss  of  the  gas  stream  through 
the  scrubber  and  the  average  scrubbing  . 
supply  pressure  during  the  particulate    : 
matter  nms. 

7a  Section  60.424  is  revised  to  read  as 
follows: 

$6(U24   TsMmaOiodsandproceduiWi.     " 

(a)  In  conducting  the  performance 
tests  required  in  {  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in  ■    . 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  spedfied  fan 
this  section,  except  as  provided  in 
S  60.8(b). 
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(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in  S  60.422 
as  follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computed  for  each  run 
using  the  following  equation:  >.'  - 

E=(cQJ/(P«Q  ;  '..'.'.'' 

where:  •  .  • 

E=  emission  rate  of  particulate  matter.  kg/Mg 

(lb/ton)  of  ammonium  sulfate  produced. 
C= concentration  of  particulate  matter,  g/ 

dscm  (g/dscf). 
Q^= volumetric  flow  rate  of  effluent  gas, 

dscm/hr  (dscf/hr). 
P=  production  rate  of  ammonium  sulfate,  Mg/ 

hr  (ton/hr). 
K= conversion  factor.  1000  g/kg  (453.6  g/lb). 

(2)  Method  5  shall  be  used  to         ' 
determine  the  particulate  matter 
concentration  (c,)  and  volumetric  flow 
rate  [Q^]  of  the  effluent  gas.  The 
sampling  time  and  sample  volume  for 
each  run  shall  be  at  least  60  minutes  and 
1.50  dscm  (53  dscf). 

(3)  Direct  measurement  using  product 
weigh  scales  or  computed  from  material 
balance  shall  be  used  to  determine  the 
rate  (P)  of  the  ammonium  sulfate 
production.  If  production  rate  is 
determined  by  material  balance,  the 
following  equations  shall  be  used: 

(i)  For  synthetic  and  coke  oven  by- 
product ammonium  sulfate  plants: 

P=ABqC' 

where: 

A=8ulfuric  aid  flow  rate  to  the  reactor/ 

crystallizer  averaged  over  the  time 

period  taken  to  conduct  the  run,  liter/ 

min. 
B = acid  density  (a  function  of  acid  strength 

and  temperature),  g/c<p. 
C= acid  strength,  decimal  fractioni 
K'= conversion  factor,  0.0808  (Mg-min-cc)/(g- 

hr-lifer)  [0.0891  (ton-min-cc)/(g-hr-liter)]. 

(ii)  Fw  caprolactam  by-product 
ammonium  sulfate  plants: 

P=DEFK- 

where: 

D=:t6tal  combined  feed  stream  flow  rate  to 
the  ammonium  crystallizer  before  the 
point  where  any  recycle  streams  enter 
tlie  stream  averaged  over  the  time  period 
taken  to  conduct  the  test  run,  liter/min. 

E=  density  of  the  process  stream  solution,  g/ 
liter. 

F— percent  mass  of  ammonium  sulfate  in  the 
process  solution,  decimal  fraction. 

K'=converaion  factor,  6fl  x  lO"'(Mg-min)/ 
(g-hr)  (6314  X 10"'  (ton-min)/(g-hr)). 

(3)  Method  9  and  the  procedures  in 
i  eail  shall  be  used  to  determine  the 
opadty. 

71.  Section  60.474  is  revised  to  read  as 
follows: 


S60.474    Test mdtieda and procaduras. 

(a)  For  saturators,  the  owner  or 
operator  shall  conduct  performance 
tests  required  in  S  60.8  as  follows: 

(1)  If  the  final  product  is  shingle  or 
mineral-surfaced  roll  roofing,  the  tests 
shall  be  conducted  while  106.6-kg  (235- 
Ib)  shingle  is  being  produced. 

(2)  If  the  final  product  is  saturated  felt 
or  smooth-surfaced  roll  roofing,  the  tests 
shall  be  conducted  while  6.8-Kg  (15-lb) 
felt  is  being  produced. 

(3)  If  the  final  produd  is  fiberglass 
shingle,  the  test  shall  be  conducted 
while  a  nominal  100-kg  (220-lb)  shingle 
is  being  produced. 

(b)  In  conducting  the  performance 
tests  required  in  i  60.8,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

S  60.8(b). 

(c)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in  i  60.472 
as  follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computed  for  each  run 
using  the  following  equation: 

E=(c.CU/(PK) 

where: 

E=emission  rate  of  particulate  matter,  kg/ 

c,=concentration  of  particulate  matter,  g/ 

dscm  (g/dscf). 
Qrt= volumetric  flow  rate  of  effluent  gas. 

dscm/hr  (dscf/hr). 
P=asphalt  roofing  production  rate  or  asphalt 

charging  rate.  Mg/hr  (ton/hr). 
K= conversion  factor.  1000  g/kg  l907J2/(g- 

Mg)/(kg-ton)l. 

(2)  Method  SA  shall  be  used  to     ^ 
determine  the  particulate  matter 
concentration  (c,)  and  volumetric  flow 
rate  (Q,*)  of  the  effluent  gas.  For  a 
saturator,  the  sampling  time  and  sample 
volume  for  each  run  shall  be  at  least  120 
minutes  and  3:00  dscm  (106  dscf).  and 
for  the  blowing  still,  at  least  90  minutes 
or  the  duration  of  the  coating  blow  or 
non-coating  blow,  whichever  is  greater, 
and  2.25  dscm  (79.4  dscf). 

(3)  For  the  saturator,  the  asphalt 
roofing  production  rate  (P)  for  each  run 
shall  be  determined  as  follows:  The 
amount  of  asphalt  roofing  produced  on 
the  shingle  or  saturated  felt  process 
lines  shall  be  obtained  by  direct 
measurement.  The  asphalt  roofing 
production  rate  is  the  amount  produced 
divided  by  the  time  taken  for  the  run. 

(4)  For  the  blowing  still,  the  asphalt 
charging  rate  (P)  shall  be  computed  for 
each  run  using  the  following  equation: 

P=(Vd)/(K'e) 
where: 


P= asphalt  charging  rate  to  blovving  still  Mg/ 

hr  (ton/hr). 
V= volume  of  asphalt  charged  m'  (ft^. 
d=density  of  asphalt,  kg/m*  (lib/ft^. 
K'= conversion  factor.  1000  kg/Mg  (200  lb/ 

ton). 
9= duration  of  test  run.  hr. 

(i)  The  volume  (V)  of  asphalt  charged 
shall  l>e  measured  by  any  means 
accurate  to  within  10  percent 

(ii)  The  density  (d)  of  the  asphalt  shall 
be  computed  using  the  following 
equation: 

d=K"  (1056.1  -0.6176  'C) 
where: 

•C= temperature  at  the  start  of  the  blow.  'C. 
K"=1.0  [0.06243  (lb-m')/(ft'-kg). 

(5)  Method  9  and  the  procedures  in 
§  60.11  shall  be  used  to  determine 
opacity. 

(d)  The  Administrator  will  determine 
compliance  with  the  standards  in 

S  60.472(a)(3)  by  using  Method  22. 
modified  so  that  readings  are  recorded 
every  15  seconds  for  a  period  of 
consecutive  observations  during 
representative  conditions  (in  accor^attce 
with  S  60.8(c))  totaling  60  minutes.  A 
performance  test  shall  consist  of  one 
run. 

(e)  The  owner  or  operator  shall  use 
the  monitoring  device  in  §  60.473  (a)  or 
(b)  to  monitor  and  record  continuously 
the  temperature  during  the  particulate 
matter  run  and  shall  report  the  results  to 
the  Administrator  with  the  performance 
test  results. 

(f)  If  at  a  later  date  the  owner  or 
operator  believes  the  emission  limits  in    . 
§  60.472  (a)  and  (b)  are  being  met  even 
though  the  temperature  measured  in 
accordance  with  i  60.473  (a)  and  (b)  is 
exceeding  that  measured  during  the    - 
performance  test,  he  may  submit  a 

.  written  request  to  the  Administrator  to 
repeat  the  performance  test  and 
procedure  outlined  in  paragraph  (c)  of 
this  section. 

(g)  If  fuel  oil  is  to  be  used  to  fire  an 
afterburner  used  to  control  emissions 
from  a  blowing  still,  the  owner  or 
operator  may  petition  the  Administrator 
in  accordance  with  §  60.11(e)  of  the 
General  Provisions  to  establish  an 
opacity  standard  for  the  blowing  still 
that  will  be  the  opacity  standard  when 
fuel  oil  is  used  to  fire  the  afterburner.  To 
obtain  this  opacity  standard,  the  owner 
or  operator  must  request  the 
Administrator  to  determine  opacity 
during  an  initial,  or  subsequent, 
performance  test  when  fuel  oil  is  used  to 
fire  the  afterburner.  Upon  receipt  of  the 
results  of  the  performance  test,  the 
Administrator  will  make  a  fmding 
concerning  compliance  with  the  mass 
standard  for  the  blowing  still.  If  the 
Administrator  finds  that  the  facility  was 
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in  oomplianoe  with  die  maM  itandard 
during  the  perfonnance  test  bat  foiled  to 
meet  the  lero  opacity  standard,  the 
Administrator  will  estaUish  and 
promulgate  in  the  Federal  Register  an 
opacity  standard  for  die  blowing  still 
that  will  be  the  opacity  standard  when 
fuel  oil  is  used  to  fire  the  efterbumer. 
When  the  afterburner  is  fired  with 
natural  gas.  the  xero  percent  opadty 
remains  the  applicable  opacity 
standard. 

72.  Section  60.485  is  revised  to  read  as 
follows: 


(a)  In  conducting  the  perfonnance 
tests  required  in  1 60.8.  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  sectioa  except  as  provided  in 
|6a8(b). 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
standards  in  || ea482.  60.483,  and  ea484 
as  follows: 

(1)  Method  21  shaU  be  used  to 
determine  the  presence  of  leaking 
sources.  The  instrument  shall  be 
calibrated  before  use  each  day  of  its  use 
by  the  procedures  specified  in  Method 
21.  The  foUowing  calibration  gases  shall 
beused: 

(i)  Zero  air  (less  than  10  ppm  of 
hydrocarbon  in  air);  and 

(ii)  A  mixture  of  methane  or  n-hexane 
and  air  at  a  concentration  of  about  but 
less  dian.  10.000  ppm  methane  or  n- 
hexane. 

(c)  The  owner  or  operator  shall 
determine  compliance  with  the  no 
detectable  emission  standards  in 
tS  6a482-2(e).  6a482-3(i).  60.482^ 
ea48Z-7(f).  and  6a482-10(e)  as  foQows: 

(1)  The  requirements  of  paragraph  (b) 
shall  apply. 

(2)  Method  21  shall  be  used  to 
determine  the  background  level  All 
potential  leak  interfoces  shall  be 
traversed  as  close  to  the  interface  as 
possible.  The  arithmetic  difierence 
between  the  maximum  concentration 
indicates  by  the  instrument  and  the 
background  level  is  compared  with  500 
ppm  for  determining  compliance. 

(d)  The  owner  or  operator  shall  test 
each  piece  of  equipment  unless  he 
demonstrates  that  a  process  unit  is  not 
in  VOC  series.  Le..  dut  die  VOC  content 
would  never  be  reasonably  expected  to 
exceed  10  percent  by  wel^  For 
purpoees  oif  this  deinoastradon.  the 
following  methods  and  ptocedmes  shaU 
beused: 

(1)  Procedures  dut  conform  to  the 
general  methods  in  ASTM  B-46a  E-161, 
B-ieo  (incorporated  by  raierence    see 


S  60.17)  shall  be  used  to  determine  the 
percent  VOC  ooatent  in  tlie  process  fluid 
that  is  contained  ia  or  contacts  a  piaca 
of  equipment 

(2)  Organic  compounds  diat  are 
considered  by  tiie  Administrator  to  have 
negligible  photochemical  reactivity  may 
be  excluded  from  the  total  quantity  of 
organic  compounds  in  determining  the 
VOC  content  of  the  process  fluid. 

(3)  Engineering  fudgment  may  be  used 
to  estimate  the  VOC  content  if  a  piece 
of  equipment  had  not  been  shown 
previously  to  be  in  service.  If  the 
Administrator  disagrees  with  the 
Judgment  paragra|»s  (d)  (1)  ami  (2)  of 
this  section  shall  be  uasd  to  resolve  the 
disagreement 

(e)  The  owner  or  operator  shall 
demonstrate  that  an  equipment  is  in 
light  liquid  service  by  showing  that  all 
the  following  conditions  araly: 

(1)  The  vapor  pressure  (uone  or  more 
of  the  components  is  greater  than  0.3 
kPa  at  20  *C  Standard  reference  texts  or 
ASTM  D-2879  (incorporated  by 
reference — see  1 90.1T]  shall  be  used  to 
determine  die  vapor  pressures. 

(2)  The  total  concentration  of  the  pure 
components  having  a  vapor  pressure 
greater  than  0.3  kPa  at  20  *C  is  equal  to 
or  greater  than  20  percent  by  weight 

(3)  The  fluid  is  a  liquid  at  operathog 
conditions. 

(f)  Samples  used  in  conjunction  with 
paragraphs  (d),  (e).  and  (gj  shall  be 
representative  of  the  process  fluid  that 
is  contained  in  or  contacts  the 
equipment  or  the  gas  being  combusted 
in  the  flare. 

(g)  The  owner  or  operator  shall 
determine  compliance  with  the 
standards  of  flares  as  follows: 

(1)  Mediod  22  shall  be  used  to 
determine  visible  emissions. 

(2)  A  thermocoiqile  or  any  other 
equivalent  device  shall  be  used  to 
monitor  the  presence  of  a  pilot  flame  in 
the  flare. 

(3)  The  maximum  permitted  velocity 
(Van)  for  air-assisted  flares  shall  be 
computed  using  the  following  equation: 

VM-«.7QIH-a7084  H, 
wtiere: 

Va.^  maximum  permitted  velocity,  m/se& 
Hfnet  lieatiiig  value  of  the  gas  being 
combusted  MJ/scm. 

(4]  The  net  heating  value  (Hr)  of  die 
gas  being  combusted  in  a  flare  shall  be 
computed  as  follows: 


Ht-KCHi 
i-1 


wfaars: 

K  -  oooversioa  coeelMit  l.r40x  10*  ((g- 

awleMMn]/[(p|»MiGBMkcaI). 
Q  vcoaoeatntion  of  sample  oompoaent  T*. 

ppm. 
Hi^net  heat  of  combastton  of  sample 

coaponeat  "i"  at  2S  *C  and  TOO  ma  Hg. 

kcal/g-mols. 

(5)  Mediod  18  and  ASTM  D  2504-67 
(incorporated  by  reference — see  1 60.17) 
shall  be  used  to  determine  the 
concentration  of  sample  component  "i." 

(6)  ASTM  D  2382-76  (incorporated  by 
reference — see  {  60.17)  shaU  be  used  to 
determine  the  net  heat  of  combustion  of 
component  "i"  if  published  values  are 
not  available  or  cannot  be  calculated. 

(7)  Mediod  2. 2A.  2C  or  2D.  as 
appropriate,  shaU  be  used  to  determine 
the  actual  exit  velocity  of  a  flare.  If 
needed,  the  unobstructed  (bee)  cross- 
sectional  area  of  the  flare  tip  shall  be 
used. 

i60.50t   [Amended] 

73.  In  S  60.502(h),  the  reference  ' 
*'{  60.503(b)"  is  revised  to  read 

"§  80.503(d)". 

74.  Section  60.503  is  revised  to  read  as 
follows: 


(a)  In  conducting  the  perfonnance 
tests  required  in  f  OOA  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

1 60.8(b).  The  three-run  requirement  of 
f  60.8(f)  does  not  apply  to  this  subpart 

(b)  Immediately  before  the 
performance  test  required  to  determine 
compliance  with  §  60.502  (b),  (c),  and 
(h),  the  owner  or  operator  shall  use 
Method  21  to  monitor  for  leakage  of 
vapor  all  potential  sources  in  the 
terminal's  vapor  collection  system 
equipment  while  a  gasoline  tank  truck  is 
being  loaded.  The  owner  or  apentor 
shall  repair  all  leaks  with  readings  of 
10.000  ppm  (as  methane]  or  greater 
before  conducting  the  performance  test 

(c)  The  owner  or  operator  shall 
determine  compliance  with  the 
standards  in  9  00.502  (b)  and  (c)  as 
follows: 

(1)  The  perfonnance  test  shall  be  6 
hours  long  during  which  at  least  300XXW 
liters  of  gasoline  is  loaded.  If  this  is  not 
possible,  the  test  may  be  continued  the 
same  day  until  300.000  liters  of  gasoline 
is  loaded  or  the  test  may  be  resumed  die 
next  day  with  another  complete  6-hour 
period.  In  the  latter  caae.  the  300.000- 
liter  criterion  need  not  be  met  However, 
as  much  as  possible,  testing  should  be 
conducted  during  the  6-hour  period  in 
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which  the  highest  throu^put  normally 
occurs. 

(2)  If  the  vapor  processing  system  is 
intermittent  in  operation,  the 
performance  test  shall  begin  at  a 
reference  vapor  holder  level  and  shall 
end  at  the  same  reference  point  Hie  test 
shall  include  at  least  two  startups  and 
shutdowns  of  the  vapor  processor.  If  this 
does  not  occur  under  automatically 
controlled  operations,  the  system  shall 
be  manually  controlled. 

(3)  The  emission  rate  (E)  of  total 
organic  compounds  shall  be  conqiuted 
using  the  following  equation: 


B-K2(ViC^)/(LlOs) 
i-1 


where: 

E= emission  rate  of  total  organic  con^Krands, 

mg/Uter  of  gasoline  loaded. 
Vm|K  volume  of  air-vapor  mixture  exhausted 

at  each  interval  "i",  scm. 
C^KOcmcentration  of  total  organic 

compounds  at  each  interval  T*,  ppm. 
L«  total  volume  of  gasoline  loaded,  liters, 
n^niunber  of  testing  intervals. 
i= emission  testing  interval  of  5  minutes. 
K = density  of  calibration  gas,  133  X 10*  for 

propane  and  2.41  x  10*  for  butane,  mg/ 


(4)  The  performance  test  shall  be 
conducted  in  intervals  of  5  minutes.  For 
each  interval  "i".  readings  from  each 
measurement  shall  be  recorded,  and  the 
volume  exhausted  (VaaJ  and  the 
corresponding  average  total  organic 
compoimds  concentration  (C^  shall  be 
determined.  The  sampling  system 
response  time  shaU  be  considered  in 
determining  the  average  total  organic 
compounds  concentration  corresponding 
to  the  volume  exhausted. 

(5)  The  following  methods  shall  be 
used  to  determine  the  volume  (Vmi)  air- 
vapor  mixture  exhausted  at  each 
interval: 

(i)  Method  2B  shall  be  used  for 
combustion  vapor  processing  systems. 

(ii)  Method  2A  shall  be  used  for  all 
other  vapor  processing  systems. 

(6)  Method  25A  or  25B  shall  be  used 
for  determining  the  total  organic 
compounds  concentration  (C,J  at  eadi 
interval.  The  calibration  gas  shall  be 
either  propane  or  butane.  The  owner  or 
operator  may  exclude  the  methane  and 
ethane  content  in  the  exhaust  vent  by 
any  method  (e.g..  Method  18)  approved 
by  the  Administrator. 


(7)  To  determine  the  volume  (L)  of 
gasoline  dispensed  during  the 
performance  test  period  at  all  loading 
racks  whose  vapor  emissions  are 
controlled  by  the  processing  system 
being  tested,  terminal  records  or 
readings  from  gasoline  dispensing 
meters  at  each  loading  rack  shall  be 
used. 

(d)  The  owner  or  operator  shall 
determine  compliance  with  the  standard 
in  I  tOJStaOt)  as  follows: 

(1)  A  pressure  measurement  device 
(liquid  manometer,  magnehelic  gauge,  or 
equivalent  instrument),  capable  of 
measuring  up  to  500  mm  of  water  gauge 
pressure  with  ±2.5  mm  of  water 
precision,  shall  be  calibrated  and 
installed  on  the  terminal's  vapor 
collection  system  at  a  pressure  tap 
located  as  dose  as  possible  to  the 
connection  with  the  gasoline  tank  truck. 

(2)  During  the  performance  test  the 
pressure  shall  be  recorded  every  5 
minutes  while  a  gasoline  truck  is  being 
loaded:  the  highest  instantaneous 
pressure  that  occurs  during  each  loading 
shall  also  be  recorded.  Every  loading 
position  must  be  tested  at  least  once 
during  the  performance  test 

§60443    [Amendadl 

75.  Section  6a643(b)  is  revised  as 
follows: 

(b)  The  emission  reduction  effidency 
(R)  achieved  by  the  sulfur  reduction 
technology  shall  be  determined  using 
the  procedures  in  {  eo.644(c)(l). 

{60.646   [Rawovad and neeervsd] 

76.  Section  60.645  is  removed  and 
reserved,  and  S  60.644  is  revised  to  read 
as  follows: 

S60.a44   Test  mattiods and  procedures. 

(a)  In  conducting  the  performance 
tests  required  in  S  60.6,  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 
paragraph  S  60J(b). 

(b)  During  a  performance  test  required 
by  S  60.8,  the  owner  or  operator  shall 
determine  the  miniiniim  required 
reduction  effidendes  (Z)  of  SO« 
emissions  as  required  in  §  60.642  (a)  and 
(b)  as  follows: 

(1)  The  average  sulfur  feed  rate  (X) 
shall  be  computed  as  follows: 

X=KQ.Y 

where: 

X= average  sulfur  feed  rate,  long  ton/day. 

Q,=average  volumetric  flow  rate  of  acid  gas 

from  sweetening  unit,  dscf/day. 
Y=average  HiS  concentration  in  acid  gas 

feed  from  sweetening  unit  percent  by 

volume. 


K-:(32  lb  S/lbHnole)/((100%)(385Je  dscf/lb- 

moIeK2240  Ib/Umg  ton)] 
-=3.707x10"' 

(2)  The  continuous  readings  from  the 
process  flowmeter  shall  be  used  to 
determine  the  average  volumetric  flow 
rate  (QJ  in  dscf/day  of  the  add  gas 
frvm  the  sweetening  unit  for  each  run. 

(3)  The  Tutwiler  procedure  in  {  60.648 
or  a  chromatographic  procedure 
following  ASTM  E-280  (incorporated  by 
reference — see  i  00.17)  shall  be  used  to 
determine  the  HsS  concentration  in  the 
add  gas  feed  from  the  sweetening  unit 
At  least  one  sample  per  hour  (at  equally 
spaced  intervals)  shall  be  taken  during 
each  4-hour  run.  The  arithmetic  mean  of 
all  samples  shall  be  the  average  HiS 
concentration  (Y)  on  a  dry  basis  for  the 
run.  By  multiplying  the  result  from  the 
Tutwiler  procedure  by  1.62  x  10"*.  the 
units  gr/lOO  scf  are  converted  to  volume 
percent 

(4)  Using  the  information  from 
paragraphs  (b)  (1)  and  (3),  Tables  1  and 
2  shall  be  used  to  determine  the  required 
initial  (ZJ  and  continuous  (ZJ  reduction 
efiidendes  of  SOj  emissions. 

(c)  The  owner  or  operator  shall 
determine  compUance  with  the  SOi 
standards  in  {  60.642  (a)  or  (b)  as 
follows: 

(1)  The  emission  reduction  effidency 
(R)  adiieved  by  the  sulfur  recovery 
technology  shall  be  computed  for  each 
run  using  the  following  equation: 

K=(100S)/(S+E) 

(2)  The  level  indicators  or  manual 
sotmdings  shall  be  used  to  measure  the 
liquid  sulfur  accumulation  rate  in  the 
produd  storage  tanks.  Readings  taken  at 
the  beginning  and  end  of  each  run,  the 
tank  geometry,  sulfur  density  at  the 
storage  temperature,  and  sample 
duration  shall  be  used  to  determine  the 
sulfur  production  rate  (S]  in  kg/hr  for 
each  run. 

(3)  The  emission  rate  (E)  of  sulfur 
sholl  be  computed  for  each  nm  as 
follows: 

E=C.Q.«/K 

where: 

C.= concentration  of  sulfur  equivalent 

(SOi+TRS),g/d8cm. 
Q^= volumetric  flow  rate  of  efRuent  gas, 

dscm/hr. 
K= conversion  factor.  1000  g/kg. 

(4)  The  concentration  (€,)  of  sulfur 
equivalent  shall  be  the  sum  of  the  SO* 
and  TRS  concentrations,  after  being 
converted  to  sulfur  equivalents.  For  each 
run  and  each  of  the  test  methods 
specified  in  this  paragraph  (c)  of  this 
section,  the  sampling  time  shall  be  at 
least  4  hours.  Method  1  shall  be  used  to 
select  the  sampling  site.  The  sampling 
point  in  the  dud  shall  be  at  the  centroid 
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of  the  croM-wction  if  tb*  area  is  less 
than  5  m*  (54  ft^  or  at  a  point  no  closer 
to  the  walls  than  1  m  (39  in.)  if  the  cross- 
sectioaal  area  is  S  m*or  OMra,  and  the 
centroid  is  more  than  1  m  (39  in.)  from 
the  waU. 

(i)  Mediod  6  shaH  be  osed  to 
detennine  the  SOi  concentration.  Eight 
samples  of  20  minntes  each  shall  be 
taken  at  30-aiiniite  intervals.  The 
arithmetic  average  in  mg/dscm  shall  be 
the  concentration  for  the  nm.  The 
concentration  in  mg/dscm  shaU  be 
multiplied  by  0.5  to  convert  the  results  to 
sulfur  equivalent 

(ii)  Method  15  shall  be  used  to 
determine  the  TRS  concentration  from 
reduction-type  devices  or  where  the 
oxygen  content  of  the  effluent  gas  is  less 
than  1.0  percent  by  volume.  The 
sampling  rate  shall  be  at  least  3  liters/ 
min  (0.1  flVmin)  to  insure  minimum 
residence  time  in  the  sample  line. 
Sixteen  samples  shall  be  taken  at  15- 
minute  intervals.  The  arithmetic  average 
of  all  the  samples  shall  be  the 
concentration  for  the  nm.  The 
concentration  in  ppm  TRS  as  HiS  shall 
be  multiplied  by  1.352  x  10~*  to  convert 
the  results  to  sulfur  equivalent 

(iii)  Method  16A  shall  be  used  to 
determine  the  TRS  concentration  from 
oxidation-type  devices  or  wh««  the 
oxygen  content  of  the  effluent  gas  is 
greater  than  IJ)  percent  by  volume.  Eight 
samples  of  20  minutes  each  shall  be 
taken  at  30-minute  intervals.  The 
arithmetic  average  shall  be  the 
concentration  for  the  run.  The 
concentration  in  ppm  TRS  as  HiS  shall 
be  multiplied  by  1J52  x  10~*to  convert 
the  results  to  sulfur  equivalent 

(iv)  Method  2  shall  be  used  to 
determine  the  volumetric  flow  rate  of 
the  effluent  gas.  A  velocity  traverse 
shall  be  conducted  at  the  beginning  and 
end  of  each  run.  The  arithmetic  average 
of  the  two  measurements  shall  be  used 
to  calculate  the  volumetric  flow  rate 
(QaJ  for  the  run.  For  the  determination 
of  the  effluent  gas  molecular  weight  a 
single  integrated  sample  over  the  4-hour 
period  may  be  taken  and  analyzed  or 
grab  samples  at  1-hour  intervals  may  be 
taken,  analyzed,  and  averaged.  For  the 
moisture  content  two  samples  of  at 
least  aiO  dscm  (0.35  dscf)  and  10 
minutes  shall  be  taken  at  die  beginning 
of  the  4-hour  nm  and  near  the  end  of  the 
time  period.  The  arithmetic  average  of 
the  two  runs  shall  be  the  moisture 
content  for  the  run. 

(d)  To  comply  with  S  00.646(d).  the 
owner  or  operator  shall  obtain  the 
information  required  by  using  the 
monitoring  devices  in  paragraph  (b)  of 
(c)  of  this  section. 


77.  In  §  60.64e(aH2).  the  reference 
"i  eo.645(aK8)''  is  revised  to  read 

"S  60.e44(bXir- 

78.  In  1 6aM«(aH4).  die  reference 
"S  80.644(aK4r  i»i«vised  to  read 
"§  eo.644(bK3r- 

79.  In  1 00.M6(d).  the  reference 
"S  60.643(b)"  is  revised  to  read 

"i  eo.644(cMir- 

80.  Section  60.675  is  revised  to  read  as 
follows: 


seeutrs  Tai 

(a)  In  conducting  the  performance 
tests  required  in  f  OOA  die  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

§  60.8(b).  Acceptable  alternative 
methods  and  procedures  are  given  in 
paragraph  (e)  of  this  section. 

(b)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standards  in 

S  eo.272(a)  as  follows: 

(1)  Method  5  or  Medrad  17  shaH  be 
used  to  determine  the  particulate  matter 
concentration.  The  sample  volume  shall 
be  at  least  1.70  dscm  (60  dscf).  For 
Method  5.  if  the  gas  stream  being 
sampled  is  at  ambient  temperature,  the 
sampling  probe  and  filter  may  be 
operated  without  heaters.  U  die  gas 
stream  is  above  ambient  temperature, 
the  sampling  probe  and  filter  may  be 
operated  at  a  temperatura  high  enough, 
but  no  higher  Uian  121  *C  (250  *F],  to 
prevent  water  condensation  on  the  filter. 

(2)  Method  9  and  the  procedures  in 
§  60.11  shall  be  used  to  determine 
opacity. 

(c)  In  determining  compliance  with  the 
particulate  matter  standards  in  (  60.672 
(b)  and  (c),  the  owner  or  operator  shall 
use  Method  9  and  the  procedures  in 

i  60.11,  with  the  following  additions: 

(1)  The  minimum  distance  between 
the  observer  and  the  emission  source 
shall  be  4.57  meters  (15  feet). 

(2)  The  observer  shall,  when  possible, 
select  a  position  that  minimizes 
interference  from  other  fugitive  emission 
sources  (e.g.,  road  dust).  The  required 
observer  position  relative  to  the  sun 
(Method  9,  Section  2.1)  must  be 
followed. 

(3)  For  affected  facilities  using  wet 
dust  suppression  for  particulate  matter 
control  a  visible  mist  is  sometimes 
generated  by  the  spray.  The  water  mist 
must  not  be  confused  with  particulate 
matter  emissions  and  is  not  to  be 
considered  a  visible  emission.  When  a 
water  mist  of  this  nature  is  present  the 
observation  of  emissions  is  to  be  made 


at  a  paint  in  die  phnne  where  the  mist  is 
no  longer  visible. 

(d)  In  determining  corapHance  with 

i  60.672(e),  the  owner  or  operator  shaH 
use  Method  22  to  determine  fugitive 
emissions.  The  performance  test  shall  be 
conducted  while  all  affected  facilities 
inside  the  building  are  operating.  Hie 
performance  test  for  each  building  shaH 
be  at  least  75  minutes  in  duration,  with 
each  side  of  the  building  and  the  roof 
being  observed  for  at  least  IS  minutes. 

(e)  The  owner  or  operator  may  use  the 
following  as  ahematives  to  the 
reference  methods  and  procedures 
specified  in  this  section: 

(1)  For  the  method  and  procedure  of 
paragraph  (c)  of  this  section,  if 
emissions  from  two  or  more  facilities 
continuously  interfere  so  that  the 
opacity  of  fugitive  emissions  from  an 
individual  affected  facihty  cannot  be 
read,  either  of  the  following  procedures 
may  be  used: 

(i)  Use  for  the  combined  emission 
stream  the  highest  fugitive  opacity 
standard  applicable  to  any  of  the 
individual  affected  facilities  contributing 
to  the  emissions  stream. 

(ii)  Separate  the  emissions  so  that  the 
opacity  of  emissions  from  each  affected 
faciUty  can  be  read. 

(f)  To  comply  with  S  e0.676{d).  the 
owner  or  operator  shall  record  the 
measurements  as  required  §  60.676(c) 
using  the  monitoring  devices  in  §  60.674 
(a)  and  (b)  during  each  particulate 
matter  run  and  shall  determine  the 
averages. 


}6a67«    (AHMnded] 

61.  In  S  60.676(d),  the  words  "those 
measurements  recorded"  are  revised  to 
read  "the  averaged  determined". 

82.  Section  60.685  is  revised  to  read  as 
follows: 

S  60.685    Tact  mathoda  and  proeaduras. 

(a)  In  conducting  the  performance 
tests  required  in  §  60.8.  the  owner  or 
operator  shall  use  as  reference  methods 
and  procedures  the  test  methods  in 
Appendix  A  of  this  part  or  other 
methods  and  procedures  as  specified  in 
this  section,  except  as  provided  in 

S  60.8(b). 

(b)  The  owner  or  operator  shall 
conduct  performance  tests  while  the 
product  with  the  highest  loss  on  ignition 
(LOI)  expected  to  be  produced  by  the 
affected  facility  is  being  manufactured. 

(c)  The  owner  or  operator  shall 
determine  compliance  with  the 
particulate  matter  standard  in  {  60.682 
as  follows: 

(1)  The  emission  rate  (E)  of  particulate 
matter  shall  be  computed  for  each  run 
using  the  following  equation: 
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E-(C.QJ/(P-.K) 

where:  ■    ^ 

Ea-emission  rate  of  particulate  matter,  kg/Mg 

(lb/ton). 
C|' concentration  of  particulate  matter, 

g/dacm  (g/dscf). 
Q^s  volumetric  flow  rate  of  effluent  gas. 

dscm/hr  (dscf/hr). 
PM^average  glass  pu9  rata.  Mg/hr  (ton/far). 
K— converaion  factor,  1000  ^kg  \4SM  g/fli). 

(2)  Method  5E  shall  be  used  to 
determine  the  particulate  matter 
concentration  (Ct)  and  the  volumetric 
flow  rate  (Q.^)  of  the  effluent  gas.  The 
san^iling  time  and  sample  volume  shall 
be  at  least  120  minutes  and  2.55  dscm 
(OOdscf). 

(3)  The  average  s^aas  pull  rata  (Paw) 
for  the  manufacturing  line  shall  be  tlw 


arithmetic  average  of  three  glass  pull 
rate  (PJ  determinations  taken  at 
intervals  of  at  least  30  minutes  diuing 
each  run. 

The  ittdividital  ^ass  pull  rates  (Pi)  shall 
be  computed  using  the  following 
equatitm: 

Pi^K*  L,  W.  M  lli)-CIX>I/iaq] 

where: 

P,=^a8s  pull  rataat  interval  "i",  Mg/hr  (ton/ 

hr). 
U^Uae  speed,  ra/aifai  (ft/min). 
W.^traaiaad  mat  width,  m  (ft). 
Mzmat  gram  weight  g/m*(lb/ft^ 
LOI = loss  oo  igaitioB.  weight  percent 
K'sconvereion  factor,  6xl0~*  (min-Mg)/  (hr- 

g)  (3  X IC*  (min-ton)/(hr-lb)). 


(i)  ASTM  Stmdafd  Test  Mediod 
D2584-68  (Reapproved  1979) 
(incorporated  by  reference — see  i  60.17). 
shall  be  used  to  detennine  the  LOI  for 
each  run. 

(ii)  Line  speed  (L,).  trimmed  mat  width 
{VtJi,  and  mat  gram  weight  (M)  shall  be 
determined  for  each  run  from  the 
process  information  or  from  direct 
measurements. 

(d)  To  comply  widi  1 6a684(d),  die 
owner  or  operator  shall  record 
measurements  as  required  in  (  60.684  (a) 
and  (b)  using  the  monitoring  devices  in 
9  60.683  (a)  and  (b)  during  die 
particulate  matter  runs. 

[FR  Do&  89-3084  Filed  2-l»-«B:  8:45  am) 
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DEPARTMENT  OF  AORICULTURE 


TCFRPwtn 

[DA-M-OM] 


oTDtky 
In 


r.  Agricultoral  Marketing  S^vice. 
USDA. 
AGTMMC  Propoaed  rule. 


:  The  Agricultural  Marketing 
Service  propoaea  to  increaae  the  feea 
charged  for  aervicea  provided  under  ttie 
dairy  inspection  and  grading  program. 
The  program  ia  a  volmtary.  uaer-fee 
program  condncted  under  the  authority 
of  ^  Agricultural  Marketing  Act  of 
194tl,  aa  amended. 

Thia  action  would  increaae  the  houiiy 
rate  for  aO  aervicea  and  eliminate  ttie 
separate  hourly  rate  for  "otmtinuoua'* 
nonueaident  acvvicea.  The  major 
proposed  feea  are  tSZXn  per  hour  for 
reaiident  services  and  $3(M)0  per  hour  for 
nonresident  services. 

The  fee  changes  are  needed  to  offset 
an  increase  in  operating  expenaes, 
hirtiMJtng  a  4.1  percent  increase  in 
Federal  salariea.  a  28.3  percent  increase 
in  the  Agency's  Federal  Employeea 
Health  Benefits  Program  contributiona, 
and  a  10  percent  inoease  in  travel  costs 
(mileage  and  per  diem).  An  increase  is 
alao  needed  to  ofbet  declining  revenues 
resulting  fma  a  maior  reduction  in 
grading  activitiea  for  Government 
porcfaaaea  of  surplus  dairy  products. 
OATK  Comments  must  be  received  on  or 
before  March  18, 1960. 
AOOMSa:  Conunenta  should  be  sent  to: 
Office  of  the  Directs.  USDA/AMS/ 
Dairy  Division.  Room  2968-8.  P.O.  Box 
96488.  Waahington.  DC  20090-8468. 
PON  WNffWR  MPOMNATMN  OONTACT: 
Lynn  G.  Boerger,  USDA/AMS/Dairy 
Dtviaioo.  Daily  Grading  Section.  Rooti 


27S0-8n  PO.  Box  96458.  Washington.  DC 
20090-8488.  (202)  382-0381. 
•umjBMMTAHV  wnHmKVum.  This 
propoaed  rule  haa  been  reviewed  under 
Ua3A  guidelines  implementing 
Executive  Order  12201  and 
Departmental  Regulation  1512-1  and  has 
be«i  classified  a  *^on-maior"  rule  under 
the  criteria  contained  therein. 

The  propoaed  rule  also  haa  been 
reviewed  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C  801 
et  $eq^  and  the  Admioistrator. 
A^icultural  Marketing  Service,  has 
determined  that  if  promulgated  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  changes  will  not 
significantly  affect  the  cost  per  unit  for 
grading  and  inspection  services.  The 
Agricultural  Muketing  Service 
estimates  that  overall  this  rule  will  yield 
an  additional  $400,000  during  fiacal  year 
1960.  The  Agency  does  not  believe  the 
increases  will  affect  competition. 
Furthermore,  the  dairy  grading  program 
ia  a  voluntary  program. 

Tlie  Agricultural  Marketing  Act  of 
1948.  as  amended,  authorizea  the 
Secretary  of  Agriculture  to  provide 
Fedval  dairy  grading  and  inspection 
services  that  fodlitate  marketing  and 
help  consumers  obtain  the  quality  of 
dairy  {woducts  they  desire.  The  Act 
provides  that  reasonable  fees  be 
collected  from  the  users  of  the  services 
to  cover  as  nearly  as  practicable  the 
coat  of  maintaining  tlw  program. 

Althou^  the  houriy  fee  rates  under 
the  program  were  increased  on  June  19. 
1968,  the  changes  were  based  on 
wrmkload  leveb  e]q>erienced  during  FY  ■ 
1967  and  did  not  take  into  account  the 
significant  and  unforeseen  drop  in 
workload  during  the  last  half  of  1068. 
Also,  the  changea  did  not  include  the 
recent  increase  in  operating  costs 
caused  by  the  recent  4.1  percent 
Increase  in  Federal  enqiloyee  salaries, 
the  28.3  percent  increaae  in  tiie  Agency's 
contribution  to  the  Federal  Employee 
Health  Benefits  Program,  and  a  travel 
cost  increase  of  10  percent  Because  of 
inadequate  grading  revenues  during  FY 
1968.  the  operating  reserve  of  over  $2 
million  was  depleted.  In  fact,  drastic 
program  adfustments  to  reduce  costs 
were  taken  to  prevent  the  program  from 
realizing  a  negative  reserve  balance  of 
approximately  teoOJOO  in  FY  1988. 
During  FY  I960,  furtiier  decreases  in 
workload  are  expected  for  the 


nonresident  program  as  a  result  of  a 
projected  additional  40  percent 
reduction  in  purchases  of  surplus 
products  under  the  dairy  price  support 
program. 

^ce  the  last  fee  increase,  a  major 
restructuring  of  the  grading  and 
inspection  program  was  initiated  to 
bring  staffing  and  operational  activities 
in  line  with  ttie  reduced  woridoad.  The 
adjustments  included  a  39  percent 
reduction  in  staff,  closure  of  one  of  four 
regional  offices,  reductions  in  travel, 
deferred  computer  purchases,  and  a 
reduction  in  management  overhead 
costs. 

In  spite  of  these  extensive  cost-cutting 
measures,  the  higher  costs  for  salaries, 
health  benefits,  and  travel  and  the 
continuing  decline  in  revenues  because 
of  a  lower  workload  are  causing  the 
program  further  financial  problems. 
Without  the  propoaed  fee  increases  a 
negative  reserve  balance  of  over 
t40a000  is  projected  by  the  end  of  FY 
1966.  Without  fee  increases,  revenues 
and  coats  for  FY  1966  are  projected  to  be 
$6  million  and  $6.4  million  respectively. 
The  fee  increases  would  reverse  this 
situation  and  would  lead  to  the  desired 
4-montti  operating  reserve  of  $2.3  million 
by  the  end  of  FY  1991.  With  the 
proposed  fee  increases  both  revenues 
and  costs  for  FY  1980  are  estimated  to 
be  $8.4  million. 

liiis  dociunent  proposes  the  foUowing 
changes  in  the  relations  implementing 
the  dairy  inspection  and  grading 
programi 

1.  Increase  tlie  hourly  fees  for  resident 
services  from  $24.00  to  $32.00  and 
increase  the  fees  for  nonresident 
services  from  $33.00  to  $38.0a 

The  resident  hourly  rate  is  charged  to 
those  who  are  using  grading  and 
inspection  services  performed  by  an 
inspector  or  grader  assigned  to  a  plant 
on  a  continuous  year-round,  resident 
basis.  The  nonresident  houriy  rate  is 
charged  to  users  who  request  an 
inspector  or  grader  for  particular  dates 
and  amounts  of  time  to  perform  specific 
grading  or  inspection  activities,  lliese 
users  of  nonresident  services  are 
charged  for  the  amount  of  time  required 
to  perform  the  task  and  undertake 
related  travel  plus  travel  costs. 

2.  Eliminate  the  fee  for  continuous 
nonresident  service. 

The  continuous  nonresident  rate, 
which  is  higher  than  the  nonresident 
rate,  applies  to  users  who  have 
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contracts  widi  the  A^icultural 
Stabilisation  and  Conservatioa  Service 
and  who  request  aervice  in  404ioar 
week  increments.  This  rate  waa 
intended  to  include  not  only  the  cost  for 
iiq)lant  inspection  and  gratUng  aervicea 
but  die  related  travel  costs  as  well  This 
rate  ia  being  disoontinned  because  tiie 
Agency  cannot  accurately  establish  a 
rate  for  all  users  since  the  Agency  has 
no  control  over  ndiere  the  ctuitracts  are 
awarded  and  dius  caxmot  project  under 
die  current  workload  and  staffing  level 
the  average  travel  costs  diat  must  be 
built  into  the  fee  rate.  Under  the  change, 
the  uaer  would  be  charged  die 
nonresident  rate  phis  travel  costs.  This 
change  will  enable  ^  agency  to 
recover  the  coat  of  providi^  service  by 
making  diargea  for  travri  only  when  the 
cost  is  incurred  and  diarging  only  tlKMe 
users  who  required  die  traveL 

3.  Increase  the  fees  for  laboratory 
services. 

Effective  January  15,  I960,  die 
Agency's  Commodity  Scientific  Support 
Division  (CSSD)  assumed  administrative 
control  of  all  dairy  laboratory  services 
supporting  the  grading  pro^em  except 
those  performed  in  conjunction  widi  the 
resident  services.  The  resident  services 
laboratory  functions  will  receive 
oversight  and  audit  of  their  tedinical 
procedures  by  CSSD.  The  Dairy  Division 
will  continue  to  bill  applicants  for 
laboratory  services. 

To  reflect  the  additional  costs  of 
providing  laboratory  services  that  stem 
from  increased  salaries  and  other 
related  employee  costs,  the  houriy  rate 
for  laboratory  services  is  bdx^ 
increased  from  $24JX)  to  $28JX).  The 
charges  for  specifically  listed  tests  are 
being  increased  to  reflect  the  change  in 
die  houriy  rate.  Tests  that  are  no  longer 
performed  by  the  laboratory  are  being 
deleted  frtnn  the  list  of  charges. 

4.  Miscellaneous  nonsubstantive 
changes  are  proposed  for  clarity  in 
several  of  die  provisions.  These  dianges 
include  the  deletion  of  the  definition  of 
"Continuous  nonresident  service." 

Timing  of  Proposed  Fee  Increases 

It  is  contemplated  that  the  proposed 
fees  wiU  be  implemented  on  an 
expedited  basis.  The  seriousness  of  the 
revenue  shortfall  warrants  putting  the 
higher  fees  into  effect  as  quickly  as 
possible.  Accordingly,  it  is  anticipated 
that  die  fee  increases,  if  adopted,  would 
become  effective  upon  publication  or 
very  soon  after  publication  of  dte  final 
rule  in  die  Federal  Register  and  that 
pos^ning  the  ^ective  date  of  the  final 
rule  until  30  days  after  publication  in  the 
Federal  Register  would  not  occur.  An 
approximate  effective  date  woidd  be 
/4>ril  9, 1960. 


All  written  submissions  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  at  the  Dairy 
Diviaion.  Agricultwal  Marketing 
Service.  US)A.  Washtiqjton.  DC  during 
regular  business  hours. 

List  of  Subjects  In  7  CFR  Part  Si 

Food  grades  and  standards.  Dairy 
products. 

For  the  reasons  set  fordi  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
58.  Subpart  A,  be  amended  as  foUoiws: 

PART58-{AIIENOEO] 


I 
rnXMUtS 


Dairy 


1.  The  authority  citation  for  Part  58 
continues  to  read  as  fdlows: 

Audnritr  Sees.  20S-a08, 80  StaL  1087,  as 
amended:  7  U3.C  1821-1827,  anissa 
othenwise  noted. 

S58.1    [Amended] 

2.  Section  58.1  is  amended  to  remove 
the  definition  of  the  term  "Continuous 
nonresident  service." 

3.  Section  58.41  is  revised  to  read  as 
follows: 

§58.41    Fees  for  addWonal 


Additional  copies  of  any  inspection  or 
grading  certificates  (including  takeoff 
certificates),  other  than  those  provided 
for  in  i  58.20  may  be  supplied  to  any 
interested  party  upon  payment  of  a  fee 
based  on  time  required  to  prepare  such 
copies  at  the  hourly  rate  specified  in 
S  58.43. 

4.  Section  58.43  is  revised  to  read  as 
follows: 

{58.43   Fees  for  Inspedton.  9"dfeiQ^  and 


Except  as  otherwise  provided  in  this 
section  and  \\  58.38  through  58.46, 
charges  shall  be  made  for  inspection, 
grading,  and  sampling  service  at  the 
hourly  rate  of  $3eLO0  for  service 
performed  between  6  a  jn.  and  6  p  jn^ 
and  $39.60  for  service  performed 
between  6  p.m.  and  6  ajn..  for  the  time 
required  to  perform  the  service 
calculated  to  the  nearest  15-minute 
period,  including  the  time  required  for 
preparation  of  certificates  and  reports 
and  the  travel  time  of  the  inspector  or 
grader  in  connection  with  the 
performance  of  the  service.  A  minimum 
charge  of  one-half  hour  shall  be  made 
for  service  pursuant  to  each  request  or 
certificate  issued. 

5.  Section  58.44  is  revised  to  read  aa 
follows: 


186144    FSesfor 

Except  as  odierwise  provided  in  this 
section,  diarges  shall  be  made  for 
laboratory  analysis  at  the  houriy  rate  of 
$28X)0  for  the  time  required  to  perform 
the  service.  A  minimum  charge  of  one- 
half  hour  shall  be  made  for  service 
pursuant  to  eadi  request  or  certificate 
issued.  The  foUowing  minimum  rates  per 
test,  wdiich  are  based  on  the  average 
time  required  to  perform  the  test 
specified,  shall  apply  unless  the  actual 
time  required  to  perform  the  test  is 
greater  than  the  minimum  set  forth: 


(a)  Diy  milk  and  rriated  products: 

Total  fat  (ether  extraction) 

Moisture , 


Utratable  acidity. 
Solubility  index  __ 
Scorched  particles . 


Bacterial  plate  count 

Bacterial     direct     aucroacopic 

count  ,, 

Whey  protein  nitrogen. 
Vitamin  A 


3M 

zja 

hJff 

7JS» 
1277 
2SJX 


Alkalinity  of  ash. 
Dispersibility. 


CoUfbrro  (sobd  media). 
Salmonella  .„ 

Oxygen 

Density. 


Antibiotic, 
(b)    Condensed    milk    and    related 
products: 
Fat  (fat  extractioo). 
Total  solids. 
Sugar  (sucrose) . 


Net  wei^t  (per  can)- 


(c)  Cbeeae  and  related  products: 
Moisture 


Moisture  in  dnplicate    

Total  fat  (ether  extraction) 

Moisture   and   fat   (dry   basis) 
oomptete. 


Meltability  (ProceM  dieese)——. 
(d)  Butter  and  related  products: 

Moisture  —  

FaL_ 
Salt. 

Complete  Kohman  analysis 

Fat  and  moisture  (same  sample) 

Peroxidfl  value 

Free  fatty  acid.« 


1177 

sjor 

2810 

28J)0 

15.17 

1.B2 

9J8 


7.S8 

5ja7 

28Xn 

3jO0 

iJff 
7M 
8.81 

14J0O 
5.07 


Yeast  and  mold  - 
Proteolytic  count . 


(e)  Meat  and  related  products:  Fat 
(hamburger) 


sjor 

15.17 
12.77 

28in 

1177 
8.42 
6.42 

13.13 


6.  Section  58.45  is  revised  to  read  aa 
follows: 


{58.45 


Irrespective  of  the  fees  and  charges 
provided  in  §S  58.39  and  58.43,  chuges 
for  the  inspectorfs)  and  graderfs) 
assigned  to  a  continuous  resident 
program  shall  be  made  at  the  rate  of 
$32.00  per  hour  for  services  performed 
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during  the  eirigneH  tour  of  duty. 
ChaigM  for  Mrvice  performed  in  exoeM 
of  die  iMJgned  tour  of  duty  shell  be 
mede  et  e  rete  of  1%  timee  the  rate 
fteted  in  this  MCtioii.    ■ 

§  seH47   iReMOVeoj 
7.  Section  58.47  is  removed. 

SigMd  at  Wuhinctaa  DC  on  Ftfarauy.lO, 
isae. 

AdmbuatTotor,  Agricultural  MaHuting 

Sarricm. 

PPR  Doc.  80-3663  Filed  a-ia-Sft  M6  am) 


•  CFR  Parts  307  mdSIO 


vuaamenea  neiiewiion  vyemn;  vamv 


r.  Pood  Sefety  and  Inspection 
Service,  USDA. 

action:  Proposed  rule;  reopening  of 
comment  period. 


R  On  November  30, 1988,  the 
Pood  Sefety  and  Inspection  Sovice 
(F8I8)  published  a  proposed  rttle  to 
amend  the  Federal  meat  inspection 
regulations  to  establish  a  new  system  of 
post-mortem  inspection  for  cettle.  TUs 
method  would  be  known  as  the 
'^treemUned  Inspection  System-Cattle" 
(818-Cattle)  when  the  system  is  operated 
without  a  slaughter  partial  quality 
control  (PQC)  program  or  as  the 
"Streamlined  Inspection  System/Partial 
Quality  Qmtrol-Catde"  fSIS/PQC- 
Csttle)  when  tite  system  is  operated  in 
conjunction  with  a  slan^ter  PQC 
program. 

Ine  comment  period  dosed  on 
January  30. 1980.  F8I8  has  received 
requests  to  reopen  the  comment  period 
so  that  additional  information  may  be 
provided  to  FSIS.  F8I8  is  granting  these 
requests  and  reopening  the  comment 
period  tot  an  additionid  00  days. 
BATK  Comments  must  be  received  on  or 
before  May  15, 1980. 
Aoonna:  Written  comment  to:  Policy 
OCBoe.  ATTN:  Linda  Carey.  FSIS 
Hearing  deck.  Room  3171  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service,  U.8.  Depertment  of 
Agriculture.  Washington,  DC  2028a 


ITWN  CONTACTS 

Dr.  Jill  HoUingsworth.  Directs, 
Slau^ter  Inspection  Standards  and 
ProMdures  Division,  Technical  Services, 
Food  Safety  and  Inspection  Service,  U.8. 
Depertment  of  Agriculture.  Washington, 
DC  2028a  (202)  447-8219. 


rARV  mponmation:  On 
November  sa  1988.  FSIS  published  • 
proposed  rule  (53  FR  48282)  to  amend 
the  Fedoral  meat  inspecti<m  regulations 
to  establish  a  new  system  of  post- 
'  mortem  inspection  for  cettle.  This 
method  would  be  known  as  the 
•^treemUned  Inspection  System-Cattle" 
(SIS-Cattle)  when  the  system  is  opereted 
without  a  slau^ter  partial  quality 
omitrol  (PQC)  program  or  as  the 
"Streamlined  Inspection  System/Partial 
Quality  Control-Cattle"  (SIS/PQC- 
Csttle)  when  the  system  is  operated  in 
O(mjunction  with  a  slau^ter  PQC 
program.  An  approved  slaughter  PQC 
program  would  be  required  for 
establishments  operating  at  slaughter 
rates  greeter  than  275  heed  per  hour. 
The  F^C  program  would  be  optional  for 
establishments  that  operate  at  sla^diter 
rates  of  275  head  per  hour  or  less.  This 
SIS  inspection  system  would  be 
implemented  in  all  establishments  that 
■lauriiter  cattle  (steers  and  heifers  only) 
andnave  an  on-line  staffing  requirement 
of  three  inspectors  or  more. 

SIS<^ttle  would  bicorporate 
modifications  of  die  present  cattle  post- 
mortem inspection  procedure  and 
combine  viscera  and  carcass  inspection 
statiims  so  that  inspection  is  completed 
at  the  viscera  table.  The  proposed  rule 
wcmld  also  establish  Finished  Product 
Standards  (FPS)  for  carcasses,  heads 
and  tongues  and  standards  for  other 
edible  byproducts.  The  FPS  program 
uses  the  cumulative  sum  (CUSUM) 
which  is  a  statistical  concept  used  by 
the  establishment  and  monitored  by  the 
inspector.  Compliance  is  determined 
baMd  aa  sample  results  collected  over  a 
period  of  time.  These  standards  would 
be  used  to  evaluate  the  wfaolesomeness 
and  acceptability  of  products. 

This  imposed  rule  would  also 
establi^  staffing  standards  for  the 
inspection  of  steers  and  heifers  based 
on  work  measurement  data  and  faculity 
requirements. 

All  establishments  uoder  the  SIS 
system  would  be  responsible  for  proper 
head,  tongue,  viscera,  and  carcass 
presentation.  Hm  operation  of  a  PQC 
program  for  the  presentation  standards 
would  be  an  option  for  SIS<^ttle 
establishments.  Establishments 
operating  under  SIS/PQC-Cattle  would 
include  presentation  standards  in  their 
PQCpronam. 

The  Sra-Cattle  system  vrould  also 
reouire  establishment  employees  to 
palpate  and  present  the  tongue,  incise 
the  cheek  muscles,  and  open  the  heart 
for  inspection  personnel. 

Additionally,  the  establishment  would 
be  responsible  for  the  removal  from 
carcasses  of  defects  that  are  the  result 
of  the  handling,  slaughtering,  or  dressing 


.  operations  and  the  removal  of 
designated  trimmable  defects  as  listed    , 
in  the  beef  carcass  finished  product 
standards  program. 

This  system  would  provide  an 
increase  in  slaughter  method  and 
personnel  efficiency,  as  well  as  provide 
an  increase  in  product  yield,  while  still 
providing  consumers  with  wholesome 
and  otherwise  unadulterated  products. 
These  gains  have  been  demonstrated 
and  documented  in  four  pUot  cattle 
establishments. 

FSIS  has  received  requests  to  reopen 
the  comment  period  so  diet  additional 
information  can  be  gathered  and 
submitted  to  FSIS.  FSIS  is  interested  in    ' 
receiving  additional  information  and  is, 
therefore,  reopening  the  comment  period 
for  an  additional  90  days. 

Done  at  Wasliington.  DC  on  Febniaiy  9, 
1969. 

Laatav M. Crawffatdi,  .  .. 

Adminittiator,  Food  Safety  and  Laapection 
Service. 
[FR  Doc  86-9446  Filed  2-13-8S:  «^45  am) 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Pwts  110,  IIS.  114  and  116 
[Neace  1M»-S1 
D«Ma  Owad  by  CandktetM  and 


AOINCV:  Federal  Election  Commission^ 
ACTION:  Additional  public  hearing  date. 


r:  On  December  6, 1988,  the 
Commission  published  proposed  rules 
on  debts  owed  by  candidates  and 
political  committees.  See  53  FR  40193. 
That  notice  announced  that  a  public 
hearing  would  be  held  on  February  15,    . 
1989  at  tOiJO  eon.  The  Commission  has 
decided  to  schedule  an  additional  date, 
February  la  1989  for  further  testimony 
on  the  issues  presented  in  the 
rulemaking. 

DATU:  The  Commission  will  hold  a 
hearing  on  Febriiary  15, 1988  at  10:00 
a-m.  and  on  February  18, 1988  at  2KX) 
pjn. 

•APPlli8M«:  The  hearing  will  be  held  at 
the  Federal  Election  Commission,  Ninth  ' 
Floor  Hearing  Room,  999  E  Street  NW^ 
Washington,  DC 

TON  TONTNM  MTONMATMN  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street  NW.,  Washington. 
DC  20483,  (202)  376-5690  or  (800)  424- 
9530. 
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Dated  February  8, 1989. 
Danny  L.  McOooald, 
Chairman,  Federal  Election  Commisaion. 
|FR  Doc  89-0425  Filed  2-13-69: 8:45  am] 
bhunq  oooc  e7i»-ei-« 

FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  PvtS  545. 546, 561, 563.  S63b, 
563c  570,  and  571 

INaa»-104I 

ConfomilnQ  andTacnnictt 
Amendnients  To  the  ClassHtartlow  Of 
Asaats  System 

Date:  February  2, 1989. 
AOCNCV:  Federal  Home  Loan  Bank 
Board. 
action:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  die  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSUC).  is 
proposing  to  amend  tis  regulations  by 
removing  references  to  scheduled  items 
and  spewed  assets  to  ensure  its 
r^uladons  conform  with  the 
classificadon  of  assets  system 
mandated  by  the  Competitive  Equality 
Banking  Act  of  1987  ("CEBA"). 
OATi:  Comments  must  be  received  on  or 
before  March  16. 1969. 
AOORESS:  Please  send  comment  letters 
to  the  Director  Information  Services 
Section.  Office  of  the  Secretariat, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NWm  Washington.  DC  20552. 
Comment  letters  will  be  available  for 
inspection  at  801 17di  Stieet  NW.. 
Washington,  DC  20006. 
TON  RINTMai  HWONMATION  CONTACT: 

Jeffiey  R  Williams,  Attorney-Adviser. 
(202)  377-6550,  Regulations  and 
Legislation  Divison,  Office  of  General 
Counsel,  1700  G  Sbeet  NW., 
Washington.  DC  20552;  or  Ftands  E. 
Raue.  PoUcy  Analyst,  (202)  331-4588, 
Office  of  Regulatory  Activities,  Federal 
Home  Loan  Bank  System.  801 17th  Street 
NW..  Washtogton.  DC  20006;  for 
technical  amendments  to  iS  545.112. 
563.17-2  and  571.1a.  W.  Barefoot 
Bankhead.  Professional  Accounting 
Fellow.  (202)  331-4585. 
SumjCMCNTARV  SNWIMATION:  Section 
403(b)  of  the  National  Housing  Act 
("NHA")  audiorizes  die  Board,  as 
operating  head  of  die  FSUC,  to  examine 
and  evaluate  die  assets  of  institutions 
die  accounts  of  which  are  insured  by  the 
FSUC  ("iiutured  institiitions")  and  dieir 
affiliates,  to  require  reporting,  and  to 
prescribe  the  treatment  of  sudi  assets 
for  regulatory  evaluation  purposes- 12 


U.S.C  1726(b);  see  also  12  U.S.C 
1730(m);  12  CFR  583.17-1. 

On  August  la  1987,  CEBA  was  signed 
into  law.  Pub.  L  No.  100-86. 101  Stat 
552.  Section  402  of  CEBA  required  die 
Board  to  establish  an  asset 
classification  scheme  consistent  with 
the  classification  practices  of  the 
Federal  banking  agencies.  In  particular, 
section  407  of  CEBA  instnictc^d  the 
Board  to  remove  the  scheduled  items 
system. 

Pursuant  to  this  Congressional 
mandate,  the  Board  proposed  for  public 
comment  a  rule  amending  the 
classification  of  assets  system  that 
among  other  things,  removed  the 
scheduled  items  provision  of  the  Board's 
regulations.  12  CFR  561.15  (1987).  52  FR 
39067  (October  2a  1987).  After 
considering  all  comments  received,  die 
Board  adopted  a  final  rule  on  December 
21. 1967  that  removed  die  1 561.15 
scheduled  items  regulation,  and 
established  a  classification  of  assets 
system  consistent  with  the  asset 
classification  practices  of  the  Federal 
banking  agencies.  53  FR  338  Qanuary  a 
1988)  ("final  rule").  Under  diis  final  rule, 
assets  that  would  have  been  deemed 
schecfaile  items  under  the  old 
classification  scheme  became  subject  to 
the  classification  system  established  by 
I  S61.18(c).  See  12  CFR  561.16(c)  (1988): 
53  FR  338, 341.  In  promulgating  the  final 
rule,  the  Board  reiterated  its  desire  that 
required  capital  levels  reflect  asset 
quality  and  emphasized  the  final  rule's 
consistency  with  the  Board's  broader 
and  more  comprehensive  attempts  to 
revise  and  promulgate  capital-related 
regulations  and  generally  raise  the 
industry's  capittd  levels.  53  FR  338, 344. 
See  also  12  CFR  563.14(b)(7)  (1968) 
(Hitler  levels  of  capital  may  be 
appropriate  under  the  individual 
minimum  capital  requirement  for  an 
insured  institution  "with  a  portfolio 
reflecting  weak  credit  quality  or  a 
si^iificant  likelihood  of  financial  loss,  or 
that  has  loans  in  nonperforming  status    . 
or  on  which  borrowers  fail  to  comply 
widi  payment  terms.") 

In  addition  to  S  561.15.  eighteen 
regiilations  contain  the  term  "scheduled ' 
items"  or  refer  to  i  561.15.  These 
regulations  were  not  removed  or  revised 
by  the  final  nde  and  continue  to  contain 
the  term  "scheduled  items"  or  refer  to 
former  S  561.15.  The  Board  proposed  to 
remove  references  to  scheduled  items 
and  to  revise  these  provisions  to  ensure 
they  are  consistent  with  both  the  new 
asset  classification  scheme  and  the 
Board's  expressed  belief  that  die  overall 
capital  strength  of  insured  institutions  is 
an  effective  and  reliable  means  of 
evaluating  die  health  of  insured 
institutions  and  their  affiliates.  . 


Before  the  adoption  of  the  final  rule, 
the  Board  used  a  measure  of  an  insured 
institution's  ratio  of  schedule  items  to 
specified  assets  to  determine  whether  to 
approve  such  institution's  appUcation  to 
engage  in  certain  activities.  Since  the 
Board  removed  the  scheduled  items 
system,  the  continued  use  of  a  measure 
including  scheduled  items  and 
"specified  assets"  is  problematic.  The 
Board  no  longer  uses  an  institution's 
"specified  assets"  in  determining 
whether  a  thrift  may  engage  in  certain 
activities.  Therefore,  the  Board  proposes 
to  remove  1 561.17  and  to  revise  those 
regulations  that  refer  to  a  specifed 
assets  ratio,  consistent  with  CEBA  and 
the  final  rule. 

Accordingly,  the  Board  proposes  to 
amend  existing  regulations  that  require 
a  prescribed  ratio  of  scheduled  items  to 
specified  assets  as  a  litmiu  test  for 
authority  of  insured  institutions  to 
engage  in  expanded  activities.  The 
Board  proposes  to  replace  that 
measurement  with  a  requirement  that 
insured  institutions  demonstrate 
compliance  with  the  minimum  capital 
requirements  of  i  563.13  and  with  the 
individual  minimum  capital 
requirements  of  tS  563.14  and  563.14-1. 
The  inclusion  of  compliance  with 
miniminn  capital  requirements  provides 
supervisory  personnel  with  the 
flexibility  to  restrict  an  institution's 
activities  on  the  basis  of  overall  capital 
strength,  as  determined  on  a  case-by- 
case  basis,  rather  than  on  the  scheduled 
items  formula  that  only  measured 
problem  assets.  The  Board's  objective  to 
provide  supervisory  personnel  wridi 
increased  flexibility  is  consistent  with 
the  stated  goal  of  the  final  rule  of 
"fostering  the  exercise  of  greater  . 
flexibiUty  and  discretion  by  examiners 
and  supervisory  personnel  in  classifying 
assets  and  in  establishing  valuation 
allowances."  S3  FR  338,  34a 

An  exception  to  the  proposal's 
removal  of  references  to  scheduled 
items  is  the  use  of  that  term  (and  the  use 
of  the  term  "scheduled  item  factor") 
contained  in  {  563.13(b)(4Mi)(F).  12  CFR 
563.13(b)(4)(i)(F).(1988).  The  scheduled 
item  factor  is  used  to  calculate  the 
oontingencycompoaent  of  an 
institution's  regulatory  capital 
requirement  Id.  In  the  final  rule,  the 
Board  adopted  the  use  of  the  scheduled 
item  foctor  as  an  interim,  transitional 
measure  to  lessen  the  harmful  efiiects 
that  would  result  from  the  deletion  of 
schedxded  iteais  from  the  contingency 
component  As  discussed  in  the  final 
rule,  this  deletion,  coupled  with  other 
revisions  to  the  asset  classification 
regulation,  would  have  significanUy    : 
altered  both  the  minimum  regulatoiy 
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capital  raquiranMnts  and  the  capital 
Irrals  of  many  inaurad  institutions.  53 
FR  338. 345.  In  tight  of  ths  considerable 
amount  of  industry  capital  that 
institutions  maintained  doe  to  scheduled 
items,  tiie  Board  decided  in  the  final  rule 
to  requirs  institutions  to  include  a  factor 
of  their  reported  scheduled  items  as  ot 
September  30, 1987,  in  calculating  their 
minimum  regulatory  capital  reqi^rement 
undsr  1 869.13.  The  contingency 
component  will  continue  to  include  the 
scheduled  item  factor  as  an  interim 
devios  until  the  Board  completes  its 
review,  analjrsis,  and  consideration  of 
appropriate  revisions  of  the  minimum 
regulatory  capital  regulation.  See  53  FR 
338,345. 

The  Board  is  also  proposing  technical 
amendments  to  existing  f  1 563.17-2  and 
571.1a  in  an  effort  to  ensura  that  this 
regulatory  provision  and  Statement  of 
Policy  era  consistent  with  the  ssset 
classification  system  ootfoed  in  the 
flnal  rule.  These  amendments  merriy 
reflect  the  Board's  conclusions,  as  stated 
in  the  final  rule  and  the  Suppiementaiy 
Information  aooompanjring  die  final  nUe. 
that  a  properly  conducted  appraisal  may 
be  an  important  Csctor  in  an  examiner's 
evahiatioD  of  an  asset,  but  that  the  ride 
of  nonpayment  is  dependent  upon 
sevaval  factors,  as  discussed  fai  this 
Suppiementaiy  Information.  See  53  FR 
349, 350  Qanuary  8, 1988).  These 
amendmwits  clarify  existing  iangoage. 
overlooked  in  the  drafting  of  die  final 
rule,  that  incorrectly  suggests  that  an 
appraisal  is  required  in  the  evaluation  of 
real  estate  or  real  estate  cdlateral  for 
the  purpose  of  establishing  vahution 
allowances.  (Consistent  with  the  final 
rule,  i  563.17-2(8)  will  continue  to 
requira  tlMt  an  appraisal  be  conducted 
with  respect  to  real  estate  owned  at  the 
earlier  of  foreclosura  or  ia<eubstance 
foredoswe.)  These  amendments  to 
i  S63.17-2(b)  provide  that  the 
availability  of  private  mortgage 
insurance  compensatioa  may  be  a  re- 
e^nsfaiatioa  factor  rather  than  a 
classificatioo  of  assets  fsctor  as 
currently  provided  by  i  f71.1a. 

Ftaafiy.  the  Board  is  also  proposing  a 
technical  amendment  to  f  640.112  to 
ensura  that  this  section  is  consistent 
with  the  asset  classification  system 
outlined  in  the  final  rale.  SpedficaOy. 
tMs  section's  discussion  of  real  estate 
owned  (IffiOn  and  uncollected  interest 
is  being  amended  to  ensure  that  a 
Federal  association  carries  REO  at  fair 
maifcet  value,  which  may  faidade 
unooUeeted  interest  to  the  extent  sudi 
interest  is  supported  by  the  fair  market 
value  of  the  property.  As  stated  in  the 
Supplementary  faifbrmation 
accompanying  the  final  rule,  "(tjhe  fair 


maiket  vahie  of  the  REO  at  the  date  of 
acquisition  *  *  *  becomes  the  carrying 
value  of  the  property  on  the  books  of  the 
institution.  *  *  *  (and]  the  inatitution  or 
the  examiner  must  recognise  additional 
losses  if.  subsequent  to  the  date  of 
acqniaition,  the  NRV  is  less  than  the  fair 
market  value  at  scquisition.''  See  53  FR 
338, 343.  The  Board  sotidu  particular 
comment  on  this  amendment  including 
views  addressing  whether  it  msy  be 
more  appropriate  simply  to  remove 
i  545.112  entirely. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  flOl  the  Board  is 
providing  the  following  regulatory 
fl«dbility  analysis: 

1.  Reasons,  objectivee,  and  ImoI  boats 
underlyiag  the  proposed  nth.  iMse 
eksnents  are  incorporated  above  in  the 


section. 

2.  Small  entities  to  which  the 
proposed  rule  would  an>ly.  The 
proposed  rule  wrould  apply  to  all  insured 
institutions  without  regard  to  slsa. 

i.  ia^HKt  of  the  proposed  rule  on 
small  entities.  The  proposed  rule  would 
not  have  a  disproportionate  impact  on 
small  insured  institutions. 

4.  Otmhpping  or  conflicting  federal 
rules.  Then  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  widi 
this  proposal 

5.  Alternatives  to  the  proposed  rule, 
The  Board  has  not  found  any 
alternatives  to  date  that  woold  be  less 
burdensome  and  adequately  address  its 
concerns. 

UstofSobjacts 

12CFRPart545 

Accounting,  Consimier  protection. 
Credit  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages.  Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

12  CPR  Parts  546  and  981 

Savings  and  loan  associations. 

12CFRPart563 

Bank  deposit  insurance.  Currency. 
Investments.  Reporting  and 
recordkeeping  requirements.  Sevings 
and  loan  associations. 

12CFRPartS63b 

Reporting  and  recordkeeping 
reqairenieats.  Savings  and  loan     - 
associations,  Socarities. 

UCFRPartSOc 

Accounting.  Reporting  and 
recordkeeping  requirements.  Savings 
snd  loan  asaodations,  Secoritias. 


12  CFR  Part  570 

Bank  deposit  insurance.  Savings  and 
loan  associations. 

12  CFR  Part  571 

Accounting.  Bank  deposit  insurance. 
Savings  and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hueby  proposes  to  amend 
Parts  545  and  546,  Subchapter  C.  and 
Parts  561,  563.  563c,  570.  and  571, 
Subchapter  D,  Chapter  V,  Title  12.  Code 
of  FederSl  Regulations,  as  set  forth 
below. 

SUBCHAPTER  C-FEOERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  94»-OPEItATIONS 

1.  The  authority  citation  for  Part  545 
continues  to  read  as  follows: 

Audmrity:  Sec  6A.  47  Stat.  7Z7.  as  added 
by  sec  1. 66  Stat.  266,  as  amended  (U  U.S.C 
1425a);  sec  5.  48  Stat.  132,  as  amended  (12 
U.&C  1464):  sees.  402-403.  407. 48  Stat.  12S&- 
1257, 1260,  as  amended  (12  U.S.C.  1725-1726, 
and  1730);  Reofg.  Plan  hio.  3  of  1947, 12 1^ 
49n.  S  CFIt  1043-1948  Comp.,  p.  1071. 

2.  Paragraph  (e)(2)  of  1 545.45  is 

removed. 

3.  Amend  1 545.73  by  revising 
paragraph  (a)  to  read  as  follows: 

SS45.73    Inter-American  Savings  snd  Loan 


(a)  The  assodstion's  regulatory 
capital  meets  the  requirements  of 
1 563.13  of  this  chapter,  induding  any 
individual  minimum  capital  requirement 
established  under  i  563.14  of  this 
chapter  or  by  a  capital  directive  issued 
pureoant  to  i  563.14-1  of  this  chapter, 
and  all  losses  have  been  offset  by 
specific  loss  allowances  to  the  extent 
required  by  f  563.17-2  of  this  chapter. 

4.  Amend  S  545.74  by  removing 
paragraph  (aK4):  by  redesignating 
existing  paragraph  (a)(5)  as  paragraph 
(aM4);  by  revising  paragraph  (d)(2)  to 
read  as  follows;  and  by  removing 
paragraph  (d)(4): 

(545.74 


[d)  Amount  of  investment  •  *  • 
(2)  In  addition  to  amounts  that  it  may 
invest  under  paragraph  (d)(1)  of  this 
section,  an  association  that  meets  the 
minimum  regulatory  capital 
requirements  of  1 563.13  of  this  chapter, 
induding  any  individual  minimum 
capital  requirements  estsblished  under 
S  563.14  of  dds  chapter  or  by  a  capital 
directive  issued  under  the  authority  of 
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S  563.14-1  of  this  chapter,  may  lend 
additional  amounts  as  follows: 

*        *        *        •        • 

5.  Revise  S  545.112  to  read  as  follows: 


IS4S.112 

A  federal  association  may  not  carry 
real  estate  on  its  books  for  a  sum  in 
excess  of  the  total  amount  invested  by 
the  association  on  account  of  such  real 
estate,  induding  advances,  costs, 
improvements,  and  uncollected  interest 
to  the  extent  such  carrying  value  is 
supported  by  the  fair  market  value  of 
the  property  at  the  date  of  the  earlier  of 
foreclosure  or  in-substance  foreclosure. 

PART  546— MERGER,  DISSOLUTION, 
REORGANIZATION,  AND 
CONVERSION 

6.  The  authority  dtation  for  Part  546 
continues  to  read  as  follows: 

Authority:  Sees.  2  5, 48  Stat  128, 132.  as 
amended  (12  U.S.C  1462. 1464);  sees.  401-403. 
405-407,  48  SUt.  1255-1257, 1259-1280,  as 
amended  (12  U.S.C.  1724-1726, 1728-1730); 
sec  406, 82  Stat.  5.  as  amended  (12  U.S.C 
1730a);  Reorg.  Plan  No.  3  of  1947, 12  TO  4981. 
3  CFR.  1943-1948  Comp.,  p.  1071. 

7.  Amend  %  546.2  by  revising  the  last 
two  sentences  of  paragraph  (h)(l)(xii]  to 
read  as  follows: 

$548.2    Procedure;  effective  data. 

(h)(1)  •  *  * 

(xii)  *  •  *  For  purposes  of  this 
provision,  in  calculating  whether  the 
regulatory  capital  of  the  resulting 
association  will  at  least  equal  the 
amount  required  under  S  563.13  of  this 
chapter,  the  Principal  Supervisory  Agent 
may  exclude  the  scheduled  item  fador 
that  will  be  acquired  in  the  merger  and 
the  amount  of  either  the  regulatory 
capital  deficiency  or  the  liabilities  of  the 
acquired  association  at  the  date  of  the 
merger; 


SUBCHAPTER  D-FEOERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  561— DEFINITIONS 

&  The  authority  dtation  for  Part  561 
continues  to  read  as  follows: 

Audiority:  Sec  1, 47  Stat  725.  as  amended 
(12  U.S.C  1421  et  seq);  sec  5A  47  Stat.  727. 
as  added  by  sec  1. 64  Stat  256.  as  amended 
(12  U.S.C.  1425a);  sec  S&.  47  Stat  727,  as 
added  by  sec  4, 80  Stat  824,  as  amended  (12 
U.S.C.  1425b);  sec  17,  47  Stat  736,  as 
amended  (12  U.S.C.  1437);  sec  1. 48  Stat  128, 
as  amended  (12  U.S.C.  1461  et  seqY  sees. 
401-407. 48  Stat  1255-I2ea  as  amended  (12 
U.S.C.  1724-1730);  sec  40a  82  Stat  5,  as 
amended  (12  U.S.C.  1730a):  Reorjj.  Plan  No.  3 
of  1947. 12  FH  4961.  3  CFR.  1943-1948  Comp^ 
p.  1071. 


S  581.17   (Removed  and  Reesrved] 

9.  Section  561.17  is  removed  and 
reserved. 

PART  563— OPERATIONS 

10.  The  authority  dtation  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec  1, 47  Stat  725,  as  amended 
(12  U.S.C  1421  et  seq.y.  sec.  5A.  47  Sut  727. 
as  added  by  sec  1, 64  Stat.  256,  as  amended 
(12  U.S.C  1425a);  sec  5B.  47  Stat.  727,  as 
added  by  sec.  4,  80  Stat.  824,  as  amended  (12 
U.S.C.  1425b);  sec  17, 47  Stat  736,  as 
amended  (12  U.S.C  1437);  sec.  2. 48  Stat  12a 
as  amended  (12  U.S.C.  1462);  sec  5, 48  Stat 
132.  as  amended  (12  U.S.C.  1464);  sees.  401- 
407,  48  Sut.  1255-1260,  as  amended  (12  U.S.C. 
1724-1730):  sec  40a  82  Stat  5,  as  amended 
(12  U.S.C.  1730a);  sec  1204, 101  Stat  662  (12 
U.S.C  3806);  Reorg.  Plan  No.  3  of  1947. 12  FR 
4981.  3  CFIt  1943-1948  Comp„  p.  1071. 

§563.7-5   [Amended] 

11.  Amend  §  563.7-5  by  removing 
paragraph  (b)(2)(ii);  and  by 
redesignating  paragraphs  (b)(2)(iii)  and 
(b)(2)(iv)  as  paragraphs  (b)(2)(ii)  and 
(b)(2)(iii),  respectively. 

12.  Amend  S  563.8  by  revising  the 
introductory  text  of  paragraph  (e)(1)  to 
read  as  follows: 

5C*4  m       H  ■   I  I  -  ■     ■-  —  tt  11 II  ■  II  II  ■  ■ 
9n4JS    uuiiuwRiy  MiNiauons. 

(e)  Filing  requirements  for  outside 
borrowings  with  maturities  in  excess  of 
one  year.  (1)  Unless  the  insured 
institution  meets  the  regulatory  capital 
requirement  of  {  563.13  of  this  chapter  or 
any  applicable  individual  minimum 
capital  requirement  of  S  563.14  of  this 
chapter  or  capital  directive  issued 
purauant  to  S  563.14-1  of  this  chapter,  it 
shall  at  least  ten  business  days  prior  to 
issuance,  file  with  the  Supervisory 
Agent  a  notice  of  intent  to  issue 
securities  evidencing  such  borrowings. 
Such  notice  shall  contain  a  summary  of 
the  terms  of  the  security,  including: 


SS63J-1    (Amended] 

13.  Amend  §  563.8-1  by  removing 
paragraph  (b)(2)(ii):  and  by 
redesignating  paragraphs  (b)(2)(iii).  (iv) 
and  (v)  as  paragraphs  (b)(2)(ii),  (iii)  and 
(iv),  respectively. 

14.  Amend  i  563.8-4  by  revising  the 
second  sentence  of  paragraph  (b)(7)  to 
read  as  follows: 

§  563.8~4   Transfer  and  repurcliaae  of 
yovM  nmant  securities. 

*        *        *        *        * 

[7]  Eligibility  requirements.  *  *  *  An 
institution  which  does  not  have 
regulatory  capital  equal  to  the  sum  of 
one  percent  of  all  liabilities  (i.e.,  total 
assets  minus  regulatory  capital)  of  the 


institution,  plus  an  amount  equal  to  20 
percent  of  the  institution's  assets 
classified  under  S  561.16c  of  this 
chapter,  shall  not  issue  or  renew 
repurchase  agreements  tmder  paragraph 
(b)  of  tiiis  section  unless  it  meets  the 
following  additional  requirements. 

15.  Amend  §  563.9-7  by  revising 
paragraph  (b)  to  read  as  follows: 

§563.9-7    Loans  in  excess  Of  90  percent  Of 


(b)  This  section  does  not  apply  to 
loans  to  facihtate  the  sale  of  real  estate 
owned  as  a  result  of  foreclosure,  or 
acquired  by  deed  in  Ueu  of  foreclosure, 
or  where  a  contract  purchaser  has 
defaulted  and  the  contract  canceled,  nor 
to  investments  in  Farmers  Home 
Administration  Rural  Housing  Program 
guaranteed  loaiu  complying  with 
S  545.38  of  this  chapter. 

16.  Amend  §  563.9-8  by  revising 
paragraph  (g)(3)(U)(A)(^(/i7)  to  read  as 
follows: 

§563>-8    Regulation  of  equity  risk 
mwaimani  n  wmny  secunnas,  rsai  ssiais, 


ig)  Exceptions.  *  *  ' 

(3)  *  *  • 

(ii)  •  *  • 

(A)  •  •  • 

(!)••• 

(iii)  The  level  of  assets  classified 
under  §  561.16c  of  this  chapter. 
*        •        •        •        • 

17.  Amend  §  563.17-2  by  revising 
paragraphs  (a),  (b),  and  (d)  to  read  as 
follows: 


§563.17-2    Re-evahnlloneft 
ad|ustroent  of  book  vahia;  adlustnwnt 


(a)  Real  estate  owned.  An  insured 
institution  shall  appraise  each  parcel  of 
real  estate  owned  at  the  earlier  of  in 
substance  foredosure  or  at  the  time  of 
the  institution's  acquisition  of  such 
property,  and  at  such  times  thereafter  as 
dictated  by  prudent  management  policy. 
The  Prindpal  Supervisory  Agent  or  his 
designee  may  require  subsequent 
appraisals  if,  in  his  discretion,  such 
subsequent  appraisal  is  necessary  under 
the  particular  drciunstances.  The 
foregoing  requirement  shall  not  apply  to 
any  parcel  of  real  estate  that  is  sold  and 
reacquired  less  than  12  months 
subsequent  to  the  most  recent  appraisal 
made  purauant  to  this  paragraph.  A 
dated,  signed  copy  of  each  report  of 
appraisal  made  pursuant  to  any 
provisions  of  this  paragraph  shall  be 
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retained  in  the  inatitation's  recorda.  Re- 
evaluation  of  parcels  of  real  estate  that 
are  similar  in  all  essential  respects  may 
be  based  on  an  appraisal  of  one  or  more 
of  such  parcels.  When  an  appraisal  is 
required  under  this  provision,  it  shall 
conform  with  1 563wl7-1a  of  thia  part. 

(b)  Re-evoluation  of  loans  and  other 
assets.  In  connection  with  each 
examination  of  an  insured  institution  or 
service  corporation,  the  Board's 
examiner  shall  make  such  re-evahiation 
of  such  institution's  or  service 
corporation's  assets  (exclusive  of 
insured  or  guaranteed  loans)  as  deemed 
adviaable  or  necessary.  Any  such  re- 
evaluation  of  real  estate  or  real  estate 
collateral  shall  be  based  on  net 
realizable  value,  if  real  estate  collateral 
has  been  in  substance  foreclosed  the  re- 
evaluation  shall  be  based  on  fair  value. 
The  re-evaluation  should  take  into 
consideration  the  availability  of 
compensation  by  private  mortgage 
insurance  when  the  probability  of  full 
insurance  payment  is  substantial. 
*        *        *        •        • 

(d)  Adjustment  charges.  Adiuatment 
of  the  book  value  of  an  asset  by  an 
insured  institution  or  service 
corporatioa  pursuant  to  any  proviaton  ot 
this  section  shall  be  made  by  a  charge 
against  such  institution's  or  service 
corporation's  previously  established 
allowances,  if  any,  and  then  against 
earnings  for  the  period  in  whidi  sach 
charge  is  made.  Any  recovery  of  any 
portion  of  any  amount  previously 
charged  against  allowances  establiahed 
for  the  sole  purpose  of  absorbing  losses 
shall  be  credited  to  such  allowances; 
such  credit  shall  be  in  addition  to  aU 
other  required  credits  to  such 
allowances.  Any  recovery  of  any  portion 
of  any  amount  previously  charged 
against  earnings  shall  be  credited  to 
earnings  for  the  period  in  whidf  such 
recovery  is  affected.  For  the  purpoaes  of 
this  paragraph  (d).  any  charge  against  a 
spedfic  allowance  established  pursuant 
to  any  provision  of  this  section  shall  be 
deemed  to  be  a  recovery  on  an  asset  the 
book  value  of  which  was  previously 
adjusted  unless  such  charge  is  made  for 
the  purpose  of  concurrent^  writing 
down  the  book  vahie  of  such  aaset 

la  Amend  i  563.22  by  changing  the 
semicolon  at  the  end  of  paragraph 
(eXlMxii)  to  e  period  and  adding  a  new 
sentence  to  read  as  follows: 


regulatory  capital  of  the  resulting 
association  will  at  least  equal  the 
amount  required  under  9  563.13  of  this 
part,  the  Principal  Supervisory  Agent 
may  exclude  the  scheduled  item  factor 
which  will  be  acquired  in  the  merger 
and  the  amount  (rf  either  the  regulatory 
capital  deficiency  or  the  liabilities, 
including  averaged  liabilities,  of  the 
acquired  aaaodation  at  the  date  of  the 
merger 


PART  $63b-COHVER8ION8  FROM 
MUTUAL  TO  STOCK  FORM 

19.  The  authority  citation  for  Part  563b 
continues  to  read  as  follows: 

Authority:  Sec  SA.  47  Stat.  727.  as  added 
by  sec.  1.  »4  Stat.  290.  as  amended  (12  U.&C 
1425a):  sec  17. 47  Stat  736.  as  amended  (12 
U.S.C.  1437):  sees.  2. 5. 49  Stat.  128, 132.  as 
amended  (12  U.S.C  1462. 1464):  sees.  401-403. 
405-407.  46  Stat.  1256-1257. 12Se-120a  as 
amended  (12  U.S.C  1724-1726. 1273-1730); 
sec  40&  82  Stat  6.  as  amended  (12  U.S.C. 
17308);  sees.  3, 12-14.  23.  48  SUt  882.  804  606. 
901.  as  amended  (15  U.SC  78c  1-n,  w); 
Reorg.  Plan  hto.  3  of  1947. 12  PR  4961. 3  CFR. 
1943-1948  Comp..  p.  1071. 

20.  Amend  9  563b.l01  by  adding  a 
new  sentence  at  the  end  of  Item 
7(c)(l)(C)(v)  and  revising  Item  7(d)(7)  to 
read  as  follows; 


{9635.101    Fonii 


(e)  •  •  • 

(xii)*  *  *  For  purposes  of  this 
provision,  in  cakulating  whether  the 


(7)*  *  * 

(c)  *  •  • 

(1)  *  *  * 

(C)  Ruults  of  operations.  *  *  * 
(v)  *  *  *  This  would  include  real  estate 
developoMnt  si^iificant  amounts  of 
coounercial  real  estate  as  loan  collaleraL  and 
any  other  significant  risk  factors  inherent  in 
the  applicant's  lending  or  investment 
portfbboa,  including  significani  increaaes  in 
amoants  of  nonaccurai  past  dae. 
restnicturad.  and  potential  problem  loans 
(see  Securities  Exchange  Commission's 
Securities  Act  industry  Guide  3.  section  m  C). 

(d)  *  •  • 

(7)  Describe  briefly  the  risk  eleaianto 
within  the  loan  and  investment  portfolioe 
including  the  applicant's  customary 
procedures  regarding  delinqnent  loans.  As  of 
the  end  of  each  of  the  periods  corersd  by  the 
statements  of  operation  required  by  Item 
14(bNl)  and  as  of  the  dale  of  the  latest 
statement  of  financial  condition  required  by 
Item  14(8),  set  forth  in  tabular  form  the 
amounts  and  categories  of  nonaccrual,  past 
due,  restructured,  and  potential  problem 
loans  (see  Securities  Exchange  Commission's 
Securities  Act  Industry  Guide  3.  section  III  C) 
and  the  ratio  of  such  loans  to  total  assets. 
Where  the  amount  of  real  estate  that  has 
been  in  substance  foreclosed,  acquired  by 
foreclosure,  or  by  deed  in  lieu  thereof  is 
significant  include  a  brief  description  of  the 
major  properties  and  a  statement  as  to  the 


applicant's  probable  loss,  if  any.  upon 
disposition  of  such  properties. 


PART  5630— ACCOUNTINQ 
REQUIREMENTS 

21.  The  authority  citation  of  Part  563c 
continues  to  read  as  follows: 

Authority:  Sec.  5.  48  Stat.  132,  as  amended 
(12  U.S.C  1464):  sees.  402-403.  407.  48  Stat 
12S6-12S7, 1260  as  amended  (12  U.S.C.  172S- 
1726, 1730);  sees.  3(b).  12-14.  23.  46  Stat  662. 
682. 604-685, 901.  as  amended  (15  U.S.C. 
76c(b).  m,  n.  w):  Reorg-  Plan  No.  3  of  1947. 12 
FR  4661,  3  CFR.  1943-46  Comp..  p  1071. 

22.  Amend  |  5630.14  by  revising  the 
first  sentence  of  paragraph  (a)  to  read  as 
follows: 


9  S69c14    Accounting  for  0aina  and  I 
on  tita  aale  or  otttar  dIapoaMon  of 
mortQage  leans,  radaamabis  ground-rant 
laaaaa,  and  certain  aacurWaa!  malcMng  tlie 
amortlnMion  ofdtocounta  and  loaaea. 

(a)  General.  An  insured  institution,  by 
resolution  of  its  board  of  directors,  may 
elect  to  defer  and  amortize  all  gains  and 
losses  net  of  related  income  taxes 
computed  in  accordance  with  generally 
accepted  accounting  principles,  on  any 
sale  or  other  disposition,  occurring  in 
the  fiscal  year  that  the  action  to  defer 
and  amortize  is  taken,  of  mortgage 
loans,  redeemable  ground-rent  leases, 
mortgage-related  securities  (as  defined 
in  9  563.17(aM4)  of  thia  subchapter), 
preferred  stock  that  at  the  time  of 
issuance  provides  for  redemption  on  a 
fixed  date  in  a  fixed  dollar  annmnt  or 
for  redemption  pursuant  to  a  fixed 
schedule  of  perkidic  payments  and  has  a 
remaining  term  to  maturity  of  at  least 
five  years,  and  debt  securities  that  do 
not  quabty  as  hquid  asssets  under 
9  523.10(g)  (except  those  qualifying 
under  9  S23.10(g)(11))  of  this  chapter 
because  of  their  maturities  or  that  have 
remaining  terms  to  mattnity  of  at  least 
five  years.  •  •  • 

23.  Amend  9  563cl02  by  revising  Item 
I  (7KJ)(n)  to  read  as  follows: 

9563C102    Financial  statamant 


item  I  •  •  • 

(7)  *  •  • 

U)*  *  * 

(ii)  If  a  significant  portion  of  the  aggregate 
amount  of  loans  outstanding  at  the  end  of  the 
fiscal  year  discloaed  pursuant  to 
subparagraph  (i)(A)  of  this  paragraph  (f) 
above  relates  lo  nonaccnial.  past  due. 
restructured  and  potential  problem  loans  [see 
Securities  Exchange  Commission's  Securities 
Act  Industry  Guide  3.  section  III  C).  so  state 
and  disclose  the  aggregate  amount  of  such 
loans  with  such  other  information  necessary 
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to  an  uadartlaodiag  of  4he -eflaals  «f  the 
transactions  oa  the  stalamenls. 


PART  S70-BOARD  RUUMQS 

24.  The  authority  citation  for  Part  S70 
continues  to  read  as  follows: 

Autkirilr  Sees.  552.  559.  80  SUt.  383.  386. 
as  amended  (5  U.S.C  552.  55S):  sec  11.  47 
Stat.  733.  as  amended  (12  U.S.C 
1431(eMZ)(c)):  sec  5,  48  Stat.  132.  as  amended 
(12  U.S.C  1464);  sees.  401-403.  466. 407.  46 
Stat  12S5-12S7. 12S»-ia6a  aa  amended  (12 
U.S.C  1724-1726. 172a  173(4:  sec  414.  as 
added  by  sec  522.  04  Stat  16S.  as  amended 
(12  U.S.C.  1730g):  Reorg.  Plan  No.  3  of  1947.  % 
CFR.  1943-48  Comp..  p.  1071. 


S570J   tnawovad and naaaryadl 

25.  Section  570.8  is  removed  and 
reserved. 

PART  571— STATEMENTS  OF  POUCT 

28.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

AuttMity:  Sec  5A,  47  Slat  727.  as  added 
by  sec  1, 64  Stat  2S6,  as  amended  (12  U.S41 
1425a);  sec  17. 47  Stat  736,  as  amended  (12 
U.S.C.  1437):  sec  5. 48  Stat.  132,  as  amended 
(12  U.S.C.  1464):  sees.  4B2.  403. 406.  407. 46 
Stat  1256, 1257. 1259. 1260  as  amended  (12 
U.S.C  1725. 1728. 172a  1730):  Reorg.  Plan  No. 
3  of  1947. 12  FR  4961.  3  CFR.  1943-48  Comp. 
p.  1071. 

27.  Amend  9  571.1  by  revising 
pariigraph  (d)  to  read  as  follows: 

9571.1    Appraisal  of  real  estate  aaeurtng 
I  of  Inaurad  hwtitutiena. 


(d)  Authority  to  obtain  appraisals, 
after  consultation.  When  the  trend  of 
the  ratio  of  assets  classified  under 
9  561.16c  of  this  chapter  to  total  assets  is 
such  that  it  raiaes  a  serious  quration  •» 
to  financial  condition,  when  the  trend  of 
the  ratio  of  scheduled  items  to  total 
assets  is  such  that  it  raises  serious 
question  as  to  financial  condition,  when 
it  is  apparent  that  assets  secured  by  real 
property  are  worth  substantially  less 
than  the  book  value  thereof,  or  when 
there  are  other  indications  of  the  need  to 
evaluate  appraisal  practices  and 
poUcies.  the  Chief  Examiner,  after 
consultation  with  the  Supervisory 
Agent,  is  authorized  to  obtain,  as  a  part 
of  and  in  connection  with  an 
examination,  appraisak  of  the  real 
estate  sectiring  die  insured  institution's 
loans  and  contracts. 
*        *        •        •        * 

2a  Amend  9  571.1a  by  revising  the 
introductory  text  preceding  paragraph 
(a)  to  read  aa  follows: 


pursoaat  to  9  -861.16c  of  4hia  t 
Assets  subfect  to  tUs  <  ~ 
requirement  may  f aM  withiB  SMae  tfiaa 
one  category,  and  a  portion  of  ar  asset 
may  remain  imclassified. 
*        *        •        •        * 

29.  Amend  -9  S71.13  by  revising 
paragrapli  (a}(S)  to  read  as  fOOowr 

{571.13 


9S7l.la   Oaaailicatlon  of  certain  j 

This  statement  of  policy  provides 
guidance  in  the  classification  of  assets 


(a)  *  •  ' 

(3)  The  originator/servicer  has  agreed 
to  provide  each  insured  institatian 
investing  in  the  pool  a  monthly  report  of 
loan  dehnquendes  separately  indicating 
the  ram^r  and  aggregate  principal 
amount  of  loans  delinquent  one  asondi 
and  two  or  more  montha,  dw  book  vahie 
of  any  collateral  acquired  by  the  pool 
throu^  foreclosure,  deed  ia  lieu  of 
foreclosure  or  other  exercise  of  its 
security  interest  in  the  coUataraL  and 
the  aggregate  dollar  amount  or  loans 
made  by  the  pool  if  any,  on  the  security 
of  the  collateral  if  such  loans  are  as 
described  in  9  561.15(d)  of  this 
subchapter  and  the  aggregate  doflar 
amount  or  loans  made  by  the  pool  if 
any,  on  the  security  of  the  aoqaired 
collateral  if  such  loans  have  remaining 
expiration  periods  in  excess  of 
maximum  regulatory  limitations,  or  30 
years,  or  have  unpaid  principal  balances 
in  excess  of  maxiraiun  regulatory 
limitations,  or  90  percent  of  the  security 
value. 

By  the  Federal  Home  Loan  Baidc  Board, 
lolm  F.  Ghizzoai. 
Assistant  Secretary. 
[FR  Doc  89-3253  Filed  2-13-89;  a-4S  am] 
aajjNQ  coos  sn»4i-M 


12  CFR  Part  564 
(No.  69-1321 

Extension  of  Thno  Pariod  for  Board 
Action  on  Outatandbig  Proposal 

Date:  February  7. 1989. 

AOENCV:  Federal  Home  Lean  Bank 

Board. 

ACTKHC  Proposed  rule;  extension  of  time 

period  for  Board  action. 

summary:  Pursuant  to  its  regulatory 
review  procedures,  see  Beard  Res.  No. 
88-268.  53  FR  13156  (April  21. 1988).  the 
Federal  Home  Loan  Bank  Board 
("Board")  hereby  gives  notice  that  it  is 
extending  the  time  period  for  possible 
Board  action  on  the  following 
outstanding  proposed  regulation  as 
outlined  in  StJPn£MENTARV 
INFORMA-nON.  The  Board  is  taking  this 
action  in  order  to  allow  adequate  time 


for  oenaideratien  of  a  nnnrfier  of 
conqtlex  issues  raised  by  this  proposaL 
It  is  not  solkating  additional  canntentM 
on  this  proposaL 
date:  The  time  period  for  Board 
consideration  is  extended  until  August 
a  1989. 

PON  wfnmi  avoNttATiON  cositact: 
Mary  Hoyle.  Regulatory  Paralegal  (202) 
377-7135.  Regulatimis  and  Legislatioo 
Division.  Office  of  General  Counsel 
Federal  Home  Loan  Bank  Board.  1700  C 
Street  f<fW,  Washington,  EK)  20552  or 
the  appropriate  contact  persons  listed  ia 
the  referenced  Federal  Register 
doctunenL 


FARV  aXWMATIOW.  Althougjl 
the  comment  period  on  die  f  oOowing 
proposal  has  been  closed  for  more  dian 
six  months,  the  Board  still  has  the 
proposal  imder  active  consideration  for 
possible  further  action.  The  Board  is 
hereby  extending  die  time  for  possible 
final  Board  actitm  on  this  proposal  to 
the  date  indicated  below: 

August  8. 1989 

Transactions  with  AfOiates,  adopted 
by  the  Board  on  ]une  2, 1968:  53  FR 
21838  (June  K),  1868). 

The  Board  notes  that  this  action  does 
not  constitute  a  representation  that  the 
Board  will  take  final  action  with  respect 
to  this  proposal  only  that  it  may  do  so 
within  this  extension  of  time.  Moreover, 
this  action  carries  no  implication 
whatsoever  with  respect  to  the  Board's 
view  of  the  merits  of  the  proposaL 

By  the  Federal  Home  Loan  Bank  Board. 
Joiin  F.  Chizzoni. 

Assistant  Secretary. 

(FR  Doc.  89-3461  Filed  2-13-69:  8;45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Fodanri  Aviatton  AdmMstratton 
14  CFR  Part  39 
[Dodiet  Na  8S-NM-20S-AO1 

^  •- *M-a n^^b^MMft^^^M  tt^k^^kaa 

mmWOnnmWWm  UlrvvuWS,  DOOTn^ 

Models  727-100C  and  727C  Sartes 
All  pianos 

AOENCV:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  propoaes  a  new 
airworthiness  directive  (AD),  applicable 
to  Boeing  Models  727-lOOC  and  727C 
series  airplanes,  which  would  require 
inspection  of  the  main  cargo  door  lower 
sill  latch  sui^KUl  fittings  for  cracks,  and 
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replacement  of  the  fittings,  if  necessary. 
This  proposal  is  proinpteid  by  reports  of 
cradu  in  latch  support  fittiiws.  Cracking 
in  multiple  fittings,  if  allowea  to  grow, 
could  result  in  rapid  decompression 
during  flight  and  in-flight  loss  of  the 
main  cargo  door. 

OATU:  Comments  must  be  received  no 
later  than  April  19. 1969. 
Mtomuam  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
205-AD.  17900  Pacific  Highway  South, 
C-6896e.  Seattle.  Washington  96168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

POn  PIMTMBI  MPOMIATION  CONTACT: 

Ms.  Kathi  N.  Ishimaru,  Airframe. 

Branch,  ANM-120S:  telephone  (206)  431- 

1525.  Mailing  address:  FAA,  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South,  C-68966,  Seattle,  Washington 

9816& 

SUfPtlMlliTOWY  Mf  on  NATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
writtten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUaUUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Airworthiness  Rules  Docket 
No.  88-NM-205-AD.  17900  Pacific 
Highway  South.  0-68966.  Seattle, 
Washington  9ei6& 

Discussion 

Outward  movement  of  a  fully  closed 
main  cargo  door  is  prevented  by  the 
engagement  of  eight  doorway  lower  sill 
latch  pin  fittings  with  door-mounted 
rotary  latches.  Structiu^l  support  for 
each  latch  pin  fitting  is  provided  by  a 
latch  support  fitting.  The  latch  support 
fitting  attaches  to  the  fuselage  structure 
in  the  door  sill  area. 

The  FAA  has  received  a  report  of 
cracked  latch  support  fittings  found  on 
three  Model  727-lOOC  and  727C  series 
airplanes.  The  cause  of  the  cracking  is 
attributed  to  stress  corrosion  in  the 
7079-T6  material  of  which  the  fittings 
are  made.  Undetected  cracking  could 
result  in  the  latch  pin  fitting  separating 
fiom  the  latch  support  fitting.  Separation 
of  multiple  fittings  could  result  in  rapid 
decompression  during  flight  and  in-flight 
loss  of  the  main  cargo  door. 

The  FAA  has  reviewed  and  approve 
Boeing  Alert  Service  Bulletin  727- 
53A0177,  Revision  1,  dated  August  27, 
1987.  which  describes  procedures  for 
inspection  for  cracked  fittings,  and 
replacement  of  the  fittings  with  ones 
made  of  7075-T73  material,  which  are 
more  resistant  to  stress  corrosion 
cracking. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  of  the 
latch  support  fittings,  and  replacement, 
if  necessary,  in  accordance  with  the 
service  bulletin  previously  mentioned. 

There  are  approximately  129  Model 
727-lOOC  and  727C  (cargo)  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  It  is  estimated  that  83 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  28  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
I>er  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  On  U.S. 
operators  is  estimated  to  be  $92,960. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 


involves  a  proposed  regulation  which  is 
not  major  under  executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  727-lOOC  and  727C  airplanes 
are  operated  by  small  entities.  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  30-(AMENDEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  10e(s}  (Revised  Pub.  L  97-44a 
January  12, 1963)  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing. — Applies  to  Models  727-lOOC  and 
727C  (cargo)  series  airplanes,  as  listed  in 
Boeing  Alert  Service  Bulletin  727-53A0177, 
Revision  1,  dated  August  27, 1S87,  certificated 
in  any  category.  Compliance  required  as 
indicated,  unless  previously  accomplished. 

To  prevent  in-flight  loss  of  the  main  cargo 
door,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  25.000  flight 
cyles  or  within  the  next  3,000  flight  cycles 
after  the  effective  date  of  this  AO,  whichever 
occurs  later,  conduct  a  close  visual  or  an 
eddy  current  inspection  of  the  eight  main 
cargo  door  latch  suport  fittings,  in  accordance 
with  Figure  1  of  the  Boeing  Alert  Service 
Bulletin  727-53A0177.  Revision  1,  dated 
August  27. 1987. 

E  If  a  cracked  latch  support  fitting  is 
found,  prior  to  further  flight,  replace  the 
Hitting  with  a  fitting  made  of  7075-T73 
material,  in  accordance  with  figure  2  or  3  of 
Boeing  Alert  Service  Bulletin  727-53A0177. 
Revision  1.  dated  August  27, 1987. 

C.  Repeat  the  inspection  required  in 
paragraph  A.,  above,  at  intervals  not  to 
exceed  3,000  flight  cycles. 

D.  Replacement  of  a  latch  support  fitting 
with  the  7075-T73  fitting  specified  in  Figure  2 
or  3  of  Boeing  Alert  Service  Bulletin  727- 
53A0177,  Revision  1.  dated  August  27. 1987, 
constitutes  terminating  action  for  the 
repetitive  inspections  required  for  that  fitting. 
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E.  An  alternate  means  of  oompiianoe  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note.— The  request  should  be  forwarded 
through  an  FAA  Priadpal  Maintenance 
Inspector  (PMI).  who  may  add  any  commenU 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  l>ase  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persoBs  affected  by  this  directive 
who  have  not  abeady  received  the 
appropriate  service  dociunents  fix>m  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattie, 
Washington,  98124. 

These  documents  may  be  examined  at 
the  FAA,  Northwest  Motrataia  Re^n, 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  Fcibiuaty 
6,1989. 

Laroy  A.  Kitth. 

Manager,  Tnuuport  Airpkme  DinctoralB, 
Aircraft  Certification  Serrice. 
(FR  Doc.  89-3367  Filed  2-13-89;  8:4*  am} 

MLUNQ  CODE  4t10-1S-M 


14  CFR  Part  39 

[Docket  No.  8S-NM-21B-AD] 

Airworthiness  OlrecHvM;  Boeing 
Model  737-300  Series  Airplanes 

aoenCY:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Boeing  Model  737-300  series 
airplanes  equipped  with  CFM 
International  CFM56-3  and  -38  engines, 
that  would  require  the  deletion  of  the 
paragraph  from  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  whidi 
permits  operations  over  a  route  that 
contains  a  point  farther  than  one  hour 
flying  time  at  the  normal  one-engine 
inoperative  cruise  speed  (in  still  air) 
from  an  adequate  airport  in  deviation 
from  i  121.161  of  the  Federal  Aviation 
Regulations  (FAR),  referred  to  as 
"extended  range,"  "EROP. '  or  "ETOF" 
operatjons.  This  proposal  is  prompted 
by  reports  that  partial  and  total  loss  of 
thrust  has  occurred  during  operations  in 
moderate  to  heavy  precipitation.  Total 
loss  of  thrust  could  prevent  the 


continued  safe  fli^  and  landing  of  the 
airplane. 

DATES:  Coounents  must  be  received  no 
later  than  March  13, 1989. 

addresses:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  Na  88-NM- 
216-AD,  17900  Pacific  Hi^way  South. 
C-68966,  Seattle,  Washington  98168.  The 
appUcable  service  information  may  be 
obtained  fiom  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seatde. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  FURTHER  INFORMATWN  COMTACT: 

Mr.  Richard  Simonson,  Propulsion 

Branch,  ANM-140S;  telephone  (206)  431- 

1965.  Mailing  address:  FAA.  Northwest 

Mountain  Regioa  17900  Pacific  Highway 

South,  C-68066,  Seattle,  Washington 

98168. 

SUPPLEMENTARY  information: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  conunents,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-216-AD.  17900  Pacific 
Highway  South.  &'66966,  Seattle. 
Washington  98168. 


Discussion 

The  FAA  has  recently  issued  several 
airworthiness  directives  in  response  to 
dual  engine  flameout  incidents  involving 
Boeing  Model  737-300  airplanes.  The 
requirements  of  those  AD*s  have 
included  the  addition  of  a  cautionary 
note,  in  the  AFM,  against  airplane 
operation  within  5  miles  of  thunderstorm 
activity,  and  a  limitation  that  requires  at 
least  45%  Ni  be  maintained  when 
operating  in  or  near  moderate  to  heavy 
rain,  hail,  or  sleet  Altbou^  it  has  been 
determined  diat  those  requirements  are 
acceptable  for  assuring  adequate  safety 
for  the  existing  Model  737-300  fleet 
those  actions  have  been  accom|riished 
widi  the  knowledge  that  the  majority  of 
the  affected  airplanes  operate  in  an 
environment  which  allows  for  avoiding 
severe  weather  by  diverting  to  suitable 
alternate  airports  (as  defined  in  _ 

Advisory  Circtdar  120.42A). 

In  the  context  of  extended  range 
operations,  however,  it  is  substantially 
more  likely  that  there  would  be  only  one 
adequate  airport  available  in  the  event 
of  an  engine-out  diversion.  In  diat  event 
if  thunderstorm  activity  existed  at  that 
location,  exposiue  to  that  activity  would 
be  imavoidable,  and  the  risk  of  loss  of 
the  second  engine  woidd  be 
unacceptably  high. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  a  revision  to  the 
Model  737-300  AFM  is  proposed  which 
would  delete  any  reference  to  the 
approvability  of  that  airplane  for 
extended  range  (^;>eration. 

There  is,  at  present  an  engine 
modification  under  development  that 
addresses  this  operational  deficiency  of 
the  CFM56-3  series  endues.  The  FAA 
has  been  advised  by  the  engine 
manufacturer  that  these  improved 
engines  are  expected  to  be  available  in 
mid  to  late  1989.  Upon  completion  of  the 
evaluation  of  this  modification,  the 
extended  range  Configuration, 
Maintenance,  and  Procedures  (CMP) 
Document  for  the  Model  737-300 
airplane  would  be  reassessed  by  the 
FAA. 

There  are  approximately  800  Model 
737-300  series  airplanes  in  the 
worldwide  fleet  some  of  which  have 
authorization  for  extended  range 
operation.  There  are  approximately  257 
Model  737-300  series  akpUnes  on  the 
U.S.  register  however,  no  LLS.  operator 
ctirrenOy  has  authorization  for  extended 
range  operations.  There  would  be  no 
cost  impact  of  this  AD  on  those  aircraft 
which  have  no  reference  to  extended 
range  operations  in  their  AFM. 
However,  for  those  aircraft  with  AFM 
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authorization  for  extended  range 
operation,  approximately  1  manhour 
would  be  necessary  to  accomplish  the 
actions  required  by  this  AD,  and  the 
average  labor  c(Mt  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  an  affected 
operator  is  estimated  to  be  $40  per 
airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12eiZ  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  piirsuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  sipuficant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  737-300  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaliiation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket 

List  of  Subjects  in  14  CFR  Part  M 

Aviation  safety.  Aircraft 

liM  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  |  39.13  of  Part  39  of 
the  Fed««l  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-{AliENDE01 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C  1354(a).  1421  and  1423: 
40  U  AC  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.88. 

f  Miia   (Amendsd] 

2.  By  adding  the  following  new 
airworthiness  directive: 


To  prevent  the  risk  of  total  engine  thrust 
loss  due  to  unavoidable  severe  weather 
penetration  during  a  single  engine  diversion 
on  an  extended  range  flight,  accomplish  the 
following: 

A  Delete,  from  the  FAA-approved 
Airplane  Flight  Manual  (AFM).  any  reference 
le  approval  or  suitability  of  the  Model  737- 
300  airplane  for  use  in  extended  range 
operation.  This  may  be  accomplished  by 
deleting  the  existing  AFM  statement 
containing  the  Extended  Range  Operations 
suitability  and  adding  a  copy  of  this  AD  to 
the  AFM.  If  the  existing  AFM  does  not 
contain  such  a  statement,  no  action  is 
necessary. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Nota^— The  request  abootd  )>e  forwarded 
tlirough  an  FAA  Principal  Maintenance 
btspection  (IMl).  who  may  add  any 
coaunants  and  then  send  it  to  the  Manager. 
Seattle  Aircraft  Certification  Office. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  96124.  This  information 
may  be  examined  at  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  Seattle 
Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle.  . 
Washington. 

Issued  in  Seattle,  Waahington,  on  February 
3.19Ba 
Laray  AKaitit, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc  80-3366  Filed  2-13-88: 8:46  am] 
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14CFRPart39 

(Oodiat  Na  M-NM-aoi-AO] 

ANwiMDMneee  UNecuves;  uoemg 
Model  767  Series  Airptanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


J.— Applies  to  all  Model  737-300  series 
airplanes,  certificated  in  any  category. 
Compliance  required  within  30  days  of  the 
effective  date  of  this  AD.  unless  previously 
accomplished. 


r.  This  notice  proposes  a  new 
airworthiness  directive  [AD),  applicable 
to  certain  Boeing  Model  767  series 
airplanes  equipped  with  Pratt  and 
Whitney  )T9D  series  engines  or  General 
Electric  CF0-60A  series  engines,  which 


would  require  modifications  to  the     .. 
electromagnetic  protection  shielding  of 
the  wires  to  the  respective  engine 
electronic  engine  controls  (EEC).  This 
proposal  is  prompted  by  a  review  of  the 
wiring  installation  between  the  engine 
fan  case  and  the  strut,  which  has  shown 
that  not  all  engine  and  EEC  wires 
requiring  electromagnetic  protection 
shielding  have  been  shielded.  This 
condition,  if  not  corrected,  could  lead  to 
an  electrical  transient  from  a  lightning 
strike  to  one  engine,  which  could  cause 
damage  or  malfunction  to  the  unstruck 
engine's  EEC;  this  may  affect  the  thrust 
of  the  unstruck  engine,  as  well  as  that  of 
the  struck  engine.  A  lightning  strike 
during  takeoff,  causing  EEC  shutdown 
on  both  engines,  could  result  in  a  thrust 
loss  greater  than  the  loss  of  one  engine. 

DATU:  Comments  must  be  received  no 
later  than  April  19, 1989. 

AOORCSSCt:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
201-AD,  17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900  - 

Pacific  Highway  South,  Seattle,     -  • 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

MM  FURTHtfl  iNFOMUTION  contact: 

Mr.  Bemie  Gonzalez,  Propulsion  Branch; 
ANM-140S:  telephone  (206)  431-1984. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  0-88968.  Seattle.  Washington 
98168. 

•upplemcntahv  iMronnATioii; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  malcing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket    .. 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  conunents  received.  All 
comments  submitted  will  be  available. 


both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

AvailabiUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  68-NM-201-AD.  17900  Pacific 
Highway  South.  0-68866,  Seattle. 
Washington  98168. 

Discussion 

In  a  review  of  the  wiring  installation 
between  tire  engine  fan  case  and  the 
strut  on  Boeing  Model  767  airplanes 
equipped  witii  Pratt  and  Whitney  IT9D 
series  engines  and  General  Electric  CF8- 
8QA  series  engines,  the  FAA  determined 
that  not  all  engine  electrical  and 
electronic  eng^e  control  wires  requiring 
lightning  protection  were  property 
shielded.  A  lightning  strike  to  one  engine 
may  result  in  an  electrical  transient 
which  may  cause  damage  or 
malfunction  to  the  unstruck  enmne  as 
well  as  the  struck  engine.  A  lightning 
strike  during  takeoff,  causing  EEC 
shutdown  on  both  engines,  could  result 
in  a  thrust  loss  greater  than  the  loss  of 
one  engine. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-71-0041. 
dated  September  22. 1988.  which 
provides  instructions  for  modifications 
to  certain  electrical  wiring  to  provide 
electromagnetic  shielding  for  the 
electronic  engine  control 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  would 
require  modification  of  certain  engine 
control  wiring  in  accordance  with  the 
service  bulletin  previously  mentioned. 

lliere  are  approximately  188  Model 
787  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is    . 
estimated  that  93  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  35  V^ 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  tiiat  the  average 
labor  cost  would  be  $40  per  manhour. 
The  average  parts  cost  per  airplane 
would  be  $7,554.  Based  on  tiiese  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $833,185. 

llie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessm«it 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  nde  pursuant 
to  the  Department  of  Transportation 
RegiUatory  PoUdes  and  Procedures  (44 
FR  11034:  February  28. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  787  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  die  regulatory 
dodcet 

List  of  Subjects  In  14  CFR  Part  S9 

Aviation  safety,  Aircraft 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  38  of 
the  F^eral  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART39-{AIIENDED] 

1.  The  authority  dtation  for  Part  39 
continues  to  read  as  follo¥n: 

Authority:  49  U.S.C  13S4(a).  1421  and  1423; 
40  UJ&.C.  108(g)  (Revised  Ptab.  L  97-440. 
January  12. 1983):  and  14  CFR  11.89. 

{39.13   [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing'— Applies  to  Model  787  series 
airplanes,  equipped  with  Pratt  and 
Whitney  )TSD  series  engines  or  General 
Electric  CF8-80A  series  engines, 
specified  in  Boeing  Service  Bulletin  787- 
71-0041  dated  September  22. 1988, 
certificated  in  any  category.  Compliance 
required  witiiin  one  year  after  the 
effective  date  of  this  AO,  unless 
previously  accomplished. 
To  minimise  the  potential  for  total  loss  in 
both  engines  due  to  a  lightning  strike, 
accomplish  the  following: 

A  Modify  the  engine  electrical  and 
electronic  engine  control  wiring  in 
accordance  with  Boeing  Service  Bulletin  767- 
71-0041.  dated  September  22. 1988. 

E  Special  flight  permito  may  be  issued  in 
aocotdaace  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  iMse  in  order  to 
comply  witii  die  requirements  of  this  AD. 


C  An  alternate  means  of  compliance  or 
adjustment  of  die  compliance  time,  wltich 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seatde  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note.— The  request  should  be  forwarded 
dirou^  an  FAA  Principal  Maintenance 
Inspector  (Fltfl).  who  may  add  any  oommenU 
and  then  send  it  to  die  Manager,  Seattle 
Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattie. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  Soutii.  Seattie. 
Washington,  or  Seattie  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattie.  Washington. 

Issued  in  Seattle.  Washington,  on  Febmaiy 
8.1989. 

Larasr  A.  Kailh, 

Manager,  TWinporf  Airplane  Directomte, 
Aircraft  Certification  Serrice. 
(FR  Doc.  80-3368  Filed  2-13-80: 8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPart240 

[Releaee  Na  34-26528;  ne  Na  S7-8-i81 

SulliihWtjf  Re9t^****8**^  fa*" 
Transacliom  in  Certain  Sect«WM 

AQCNCv:  Securities  and  Exchange 

Commission. 

ACilON:  Proposed  rulemaking. 


:  The  Securities  and  Exchange 
Commission  is  publishing  for  comment 
proposed  Rule  15c2-8,  which  would 
require  written  customer  agreement  ta 
and  a  documented  suitability 
determination  for,  c«lain  recommended 
transactions  in  equity  securities  that  are 
not  registered  on  a  national  securities 
exchange  or  authorized  for  indusion  in 
the  NASDAQ  system,  and  whose  issuers 
do  not  meet  certain  minimum  finandal 
standards.  The  Commission  is  taking 
these  actions  in  response  to  tiie 
widespread  inddence  of  miscondud  by 
some  broker-dealers  in  connection  with 
transactions  in  such  securities. 
DATB  Comments  should  be  received  on 
or  befiwe  April  17, 1969. 
ADOWKM.  Comments  should  be 
submitted  in  triplicate  to  Jonathan  & 
Katz.  Secretary.  Securities  and 
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Excheay  Commtsskm.  460  Fifth  Street 
NW..  Mad  Stop  e-0.  WaehiiHtoii.  DC 
20540.  ComiBent  lettan  sImmM  lefer  to 
File  No.  87-3-W.  All  comawnt  letters 
received  will  be  mede  svsilable  for 
public  inspection  and  copying  in  die 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NWh  Weshii^|U»i.  ZX: 
205401 
PON  raiTHni  tNMMMTIOM  OONTACIt 

Robert  LO.  Colby.  Chief  Counsel.  (202) 
272-2844;  or  Daniel  M.  Grey.  Attorney. 
(202)  272-2848.  Division  of  Market 
Regulation.  Securities  and  RY<^hang« 
Commission.  450  Fifth  Street.  NW..  Mail 
Stop  5-1.  Washington.  DC  20519. 
rARVI 


L  Introductioa 

The  Securities  and  R«^*«"ngf 
Commission  ("Commissionn  is 
proposing  for  comment  Rule  IScS-O 
under  the  Securities  Exchange  Act  of 
1934  (''Exchange  Acf^.'  The  rule  is 
desipied  to  prevent  fraudulent, 
deceptive,  or  menlpiilative  acts  or 
practices  in  connection  with  certain 
recommended  transactions  In  equity 
securities  (Ttesignated  SecaritJes")  tlMt 
are  not  registered  on  a  natloiial 
securitias  exchange  or  antkortMd  (or 
quotation  in  the  National  Association  of 
Seciuities  Dealers'  Automated 
Quotation  (T<ASDAQ*n  system,  and 
whose  issoars  do  not  meet  mUnoB  net 
income,  capital  and  surplus,  or  asset 
standards.  These  securities  sre  quoted 
primarily  in  daily  listings  of  deelim 
published  by  the  National  Quotation 
Bureau  ppink  riMete^f*  <nd  often  are 
traded  at  less  than  one  dollar  per  share. 

Proposed  Rule  15c2-0  would  provide 
that  a  broker-dealer  who  recommends  to 
s  person  the  purchase  of  a  Designated 
Security  may  not  sell  that  security  to 
such  person  unless  (1)  the  person  was  a 
regular  custorof  or  an  accredited 
investor.  (2)  the  broker/dealer's 
transactions  in  the  security  did  not 
exceed  an  aggregate  voiarae  of  $6000  or 
10.000  shares  during  any  period  of  fivs 
consecutive  business  days  that  ended 
within  the  preceding  90  days,  or  (3)  prior 
to  the  sale,  the  brokeislealer  bad 
received  written  agreement  to  the  sale 
froas  such  person  and  had  approved  the 
person's  account  for  transactions  in 
Designated  Securitias.  In  approving  an 
account,  the  broker  desler  would  be 
required  to  obtain  tnfoimatiQQ 
concerning  the  customer's  objecittves 
and  financial  situation  reasonably 
determine  that  transactions  In  ~    .    ■ 


Designated  Securities  were  aeitable  for 
the  customer,  and  maintain  in  its  files  e 
written  statement  setting  fortii  the  bMis 
for  such  determination. 

The  Commission's  decision  to  propose 
Rule  15c2-«  St  this  time  rcflscts  the 
Commission's  powring  concern  with  the 
widespread  faicidence  ol  brokei^deeler 
fiaud  and  other  miscooduct  in  the 
maritet  for  small  fiak  sheet  stocks.*  In 
recent  years,  the  Commissioo  hes 
initiatsid  a  number  (rf  injunctive  and 
administrative  proceedings  against 
individual  broker-dealers  involved  in  a 
wide  array  of  miscooduct  in  connection 
with  transactions  in  pink  sheet  stocks.* 
Despite  the  expenditure  of  cansiderafa4e 
Commission  resources  in  investigating 
and  prosecuting  these  illegal  activities, 
the  Commission's  ongoing  broker-dealer 
examination  program  incUcates  that 
broker-dealer  misconduct  in  connection 
with  transactions  in  pink  sheet  stocks 
has  continued.  Therefore,  the 
Commission  believes  that  additional 
regulatory  action  is  necessary  to  deal 
more  effectively  with  the  problem. 

The  Commission  is  proposing  Rule 
15c2-e  in  particular  to  address  the 
indiscriminate  use  by  some  broker- 
dealers  of  high  pressore  telefriione  sales 
campaigns  to  sell  pink  sheet  stocks 
issued  ^  SBsall.  little  known  companies 
to  unsofitietkated  investors.  Many  of 
these  stocks  are  speculative  securities 
that  require  purchasers  to  possess  a 
significant  degree  of  expertise,  as  well 
as  access  to  information,  before  an 
informed  investment  decision  can  be 
made.  The  issuers  of  these  securities  are 
rarely  foUowed  by  professional 
securities  anal]rsts  or  covered  by  the 
financial  press.  In  addition,  these  small 
pink  sheet  issuers  often  are  not  subject 
to  Exchange  Act  periodic  reporting 


*  Sm  SBC  N«w«  ReieaM.  RmmIw  «f  David  S. 
Ruder.  Chainnan.  U£.  Sacuriti**  and  Eitchany 
Commitsioii.  Balor*  tiw  TwaMty-PlfM  AioimI  Rocky 
Mouiitain-Siat«-Federa^A«*tecM  gacwIM— 
Conferanca.  Daovar.  C«larada  (October  21.  iges). 
See  aJeo  SEC  InfonBation  lor  Invaator*.  Beware  of 
Penny  Stock  Fmtdl  INwwIw  ISBS). 
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requirements,  end  therefore  may  not  be 
making  publicly  available  on  a  regular 
basis  ooinplete  information  about  their 
operations  and  financial  condition.  As  a 
resuh,  investors  may  have  few  reliable 
sources  of  information  on  these 
companies.  Moreover,  many  of  these 
issuers  often  have  few  assets  and 
limited  operating  histories,  but 
nevertheless  intend  to  expand  rapidly.* 
Such  issuers  necessarily  have  a  hi^  risk 
of  failure  and  corresponding  loss  of 
investment  for  their  shareholders.  A 
decision  to  invest  in  pink  sheet  stocks 
therefore  requires  diligent  investigation 
and  carefid  analysis  of  the  issuer  and  its 
management  to  determine  whether  it  is 
a  viable  operating  entity  with  realizable 
potential  for  growth. 

The  sales  practices  of  some  broker- 
dealers  active  in  this  area,  however, 
apparently  are  designed  to  preclude 
careful  analysis  by  investors  of  the 
fundamental  investment  merits  of  small 
pink  sheet  companies.  A  common  means 
or  solicitation  is  the  "cold  call"— a 
telephone  call  to  a  person  whose  name 
has  been  drawn  from  the  telephone 
directory  or  a  membership  Ust.  or  who 
has  responded  to  advertisements 
promoting  purchases  %A  small  growth 
companies.  Atdwegh  brokardaaleTB 
making  cold  calls  at  times  may  provide 
prospective  buyers  with  suffident 
information  and  time  to  make  an 
informed  investment  decision,  more 
fiequently  cold  calls  regarding  tlM  ■  '■;. . 
stocks  <^  small  pink  sheet  issuers 
provide  mvestors  with  little  information 
on  the  company  and  litUe  time  for 
reflection  before  deciding  whether  to 
buy. 

High  pressure  cold  calls  are  the 
predominant  means  to  locate  customers 
used  by  "TKriler  room"  operations  active 
in  the  pink  sheet  market  bi  recent  years. 
These  operations  involve  a  concerted, 
high-intensity  effort  to  sell  over  the 
telephone  large  quantities  ct  little 
known,  speculative  slocks  to  any  and  all 
buyers.  Salespersons  sre  expected  to 
make  hundreds  of  cold  calls  per  day, 
and  are  trained  in  high-pressure  sales 
tactics  frequently  invovling  use  of 
prepared  scripts  designed  to  elicit  an 
iminediste  buy  decision  from  the  person 
called.  These  tacts  usually  focus  on  piidc 
sheet  stocks,  often  where  the  broker- 
dealer  is  the  sole  or  dominant  market 


*  Aa  axtrema  oxampia  of  this  type  of  company  ia 
found  to  blank  dwcfc  ofhringH-an  inltUI  pobilc 
offeringataciMiiaaj  withaaoparatoghialary. 
pnctically  waaiale.  aiid  {amad  ooWy  far  Ike 
PMipaaa  of  raiaiag  capUal  lo  lake  advaiitasi  of 
untpeciHed  buakleoa  opportunitiea.  A  recenl  study 
by  the  Commisston's  Offica  of  Economic  Analysis 
found  dMi  43S  blaak  check  oflerings  ««ei«  rcg4etCTed 
with  the  Connsiaatai  hi  isas  awl  r — 


maker  and  UtUe  information  is  available 
about  the  issuer. 

Because  these  cold  call  sales 
campaigns  normally  are  directed  at 
individuals  drawn  from  a  telephone 
directory  or  list  of  names,  inevitably 
many  of  the  persons  contacted  will  have 
little  investment  experience  and  limited 
financial  resources.  These  individuals 
may  be  particularly  vulnerable  to  high 
pressure  sales  tactics  from  salespersons 
willing  to  disregard  the  unsuitability  of 
the  recommended  security  for  the 
purchaser.  The  potential  for 
mistreatment  of  investors  in  cold  calls  is 
magnified  when  the  securities  being  sold 
are  not  traded  through  organized 
markets  and  are  issued  by  little  known 
companies,  where  the  risk  of  loss  and 
the  importance  of  the  investment 
analysis  require  a  careful  and  unhurried 
investment  decision. 

For  these  reasons,  the  Commission 
believes  that  a  serious  potential  for 
fi-aud  against  investors  exists  in  the 
unbridled  sale  of  the  securities  of  small 
pink  sheet  issuers  through  the  use  of 
cold  calls.  The  Commission  is  proposing 
Rule  15c2-6  to  help  address  these 
problems. 

n.  Previous  Commission  Action 

High  pressure  sales  campaigns  are  not 
a  new  phenomenon  in  the  securities 
industry.  These  campaigns  were  a 
particular  problem  in  the  1950's  when  a 
large  number  of  boiler  room  operations 
sprang  up  around  the  country  to  take 
advantage  of  the  many  inexperienced 
investors  who  were  entering  the 
securities  markets  at  that  time.*  The 
Commission  responded  with  a  vigorous 
enforcement  campaign  against  these 
operations  that  included  criminal 
prosecutions,  as  well  as  civil  injunctions 
and  administrative  proceedings.''  From 


*  A  Commission  decision  in  1960  described  the 
sales  practices  of  these  operations  in  terms  that 
continue  to  be  applicable  to  the  operations  of  soma 
broker-dealers  today:  It  is  apparent  that  registrant 
engafted  in  an  intensive  campaign  of  selling  North 
Carolina  stock  in  volume  by  the  use  of  whatever 
representations  it  thought  would  produce  the 
greatest  number  of  sales  in  the  shortest  time.  Its 
wholesale  solicitation  of  distant  customers  by 
telephone  was  by  its  very  nature  not  oonductiva 
(sic|  to  an  unhurried  and  careful  presentation  and 
disclosure  of  the  facts  and  investment  factors 
applicable  to  the  security  recommended  and  to  a 
determination  of  its  suitability  for  purchase  by  the 
customer  in  light  of  his  particular  financial  situation 
and  investment  objectives.  Rather,  the  sales  method 
was  of  a  type  customarily  used  to  place  a  customer 
in  a  position  where  he  is  asked  to  make  a  hasty 
decision  to  buy  securities  of  a  speculative  nature  on 
the  basis  of  oral  and  uitdocumenled  representations 
promising  quick  profits  by  an  unseen  and  unknown 
person  skilled  in  high-pressure  selling  techniques 
and  inacessible  to  complaints.  This  type  of 
treatment  of  customers  is  neither  fair  nor  in 
accordance  with  the  standards  of  the  profession. 
Beat  Securities.  Inc.  39  SX.C  831. 933-34  (1960). 

^  2S  S.E.C  Annual  Report  2-4  (ISSS). 


1960  to  mid-1962  the  Commission 
revoked  the  registration  of  over  thirty 
broker-dealers  who  were  engaged  in 
fiaud  in  telephone  solicitations  of 
unsophisticated  investors  regarding 
speculative  securities.*  The 
Commission's  enforcement  efforts  were 
hindered,  however,  by  the  difficulty  of 
establishing  evidence  of 
misrepresenations  in  telephone 
solicitations.  To  do  so,  the  Commission 
was  required  not  only  to  ascertain  what 
was  communicated,  which  was  difficult 
to  do  when  the  purchasers  reached  by 
telephone  were  scattered  around  the 
coimtry,  but  also  to  "tie  back  those 
representations  made  by  voice  over  the 
long-distance  telephone  to  the  boiler 
room,  and  to  assemble  some  evidence 
concerning  the  issuer  in  order  to  make  a 
showing  as  to  the  false  or  misleading 
character  of  the  representations."  * 

In  an  attempt  to  deal  more  effectively 
with  the  problem,  the  Commission 
originaUy  proposed  a  version  of  Ride 
15c2-6  in  1962.**  The  rule  would  have 
made  it  imlawfid  for  a  broker-dealer  to 
offer  or  sell  an  equity  security  at  a  price 
of  less  than  ten  dollars  per  share  by 
telephone  to  any  person  other  than  a 
broker-dealer,  institutional  investor,  or 
regular  customer,  unless  the  broker- 
dealer  established  that  one  of  several 
exemptions  in  the  rule  was  available.** 
The  rule  also  would  have  required 
broker-dealers  to  maintain  extensive 
reconls  of  their  telephone  solicitations. 
Thus,  Rule  15c2-6  as  originally  proposed 
in  effect  woidd  have  prohibited  cold- 
calling  entirely  with  respect  to  a  wide 
range  of  securities." 


*  Securities  Exchange  Act  Release  No.  i 
(August  IS.  1962).  at  2  n.2. 

*  Loomis,  Enforcement  Problemt  Under  the 
Federal  Securities  Laws.  14  Bus.  Law.  665.  S73 
(1959).  See  also  Mac  Bobbins  »  Co..  Inc..  41  SX-C 
lis  119-20  (1962).  offd  sub  nam.  Berko  v.  SEC  31S. 
F.2d  137  (2d  Cir.  1963). 

"  See  Release  No.  6885,  supra  note  S 
■  ■  The  proposed  rule  would  have  exempted  (1) 
securities  issued  by  companies  that  had  net  income 
in  their  last  preceding  fiscal  year,  and  who  made 
current  financial  infonnation  publicly  available.  (2) 
isolated  transactions  not  pari  of  any  concentrated 
sales  efforu  by  the  broker-dealer.  (3)  transactiooa 
not  solicited  by  the  broker-dealer,  and  (4)  registarad 
securities  that  were  sold  during  a  distribution  by 
means  of  a  prospectus.  Id.  at  S-4. 

■'The  United  Kingdom's  approach  to  regulating 
cold  calls  is  similar  to  the  originally  proposed 
version  of  Rule  lSc2-&  The  unsolicited  calls  section 
of  the  Financial  Services  Act  of  1966  provides  that 
no  person  in  the  course  of.  or  as  a  consequence  ot 
an  unsolicited  call  shall  enter  into,  or  attempt  to 
enter  into,  an  investment  agreement  with  the  pefson 
to  whom  the  call  is  made.  Financial  Services  Act 
1986,  ch.  6a  section  56.  Investment  agreements 
entered  into  in  violation  of  the  Financial  Services 
Act's  prohibition  do  not  constitute  an  offense,  but 
are  voidable,  subject  to  certain  exceptions,  by  the 
person  called.  The  regulations  of  the  Securities  and 
Investments  Board  contain  several  exceptions  to  the 
general  prohibition  of  unsolicited  calls.  The 


In  1963,  the  problem  of  improper 
broker-dealer  sales  practices  was 
referred  to  Congress  as  part  of  the  _ 

Special  Study  of  the  Sectuities  Mariiets 
("Special  Study").'*  and  proposed  Ride 
15c2-6  ultimately  was  never  adopted.** 
In  discussing  ways  to  prevent  abusive 
sales  practices,  the  Special  Study 
'recommended  that  the  Commission  and 
the  self  regulatory  organizations 
("SROs")  give  greater  emphasis  to  the 
amcept  of  suitability  of  particular 
securities  for  partictilar  customers.  It 
specifically  suggested  the  adoption  of 
statements  of  poUcy  covering  guidelines 
as  to  categories  or  amounts  of  securities 
deemed  clearly  unsuitable  in  specified 
circumstances,  and  practices  deemed 
incompatible  with  standards  of 
suitabiUty,  such  as  indiscriminate 
recommending  or  selling  of  specific 
securities  to  persons  other  than  known 
customers.** 

The  SROs  have  had  general  suitability 
rules  for  many  years.  For  instance.  New 
York  Stock  Exchange  Rule  405  requires 
its  members  to  use  due  diligence  to 
leara  the  essential  facts  relative  to  every 
customer.**  This  rule  has  been 
interpreted  as  requiring  an  evaluation  of 
the  financial  condition  and  investment 
objectives  of  the  customer  and  the 
suitability  of  particular  transactions.** 
The  National  Association  of  Securities 
Dealers.  Ina  ("NASD"),  of  which  all 
broker-dealers  who  effect  transactions 
in  pink  sheet  stocks  must  be  members, 
has  long  recognized  that  suitabiUty  is  an 
important  part  of  its  members'  general 
obligation  to  deal  fairiy  with  the  public 
One  of  its  Rules  of  Fair  Practice 
provides  that 

In  recomiDending  to  ■  customer  tlM 
purchase,  sale,  or  exciiange  of  any  security,  a 
member  thall  have  reasonable  grounds  for 
l>elieving  that  the  recommendation  is  suitable 
for  such  ctistomer  upon  the  t>a8i8  of  the  facts, 
if  any,  disclosed  by  such  customer  as  to  his 
otlier  security  holdings  and  as  to  his  financial 
situation  and  needs." 


exceptions  include  calls  made  to  securities 
professionals,  institutional  investors,  and  regular 
customers.  See  The  Financial  Services  (Unsolicited 
Calls)  Regulation  19S7.  section  4. 

■*  Report  of  Special  Study  of  Securities  Markets 
of  the  SEC  (1963).  reprinted  m  HJl.  Doc  Na  96.  SSIh 
Cong..  1st  Sess.  (1963). 

■*  See  Securities  Exchange  Act  Rdease  Na  7S17 
(January  22. 1965)  (withdrawing  propoaed  Rule 
lSc2-e). 

■*  Special  Study,  supra  note  13.  pL  1  at  329l 

••  NYSE  Rule  406(1).  NYSE  Guide  (GCH)  12405. 

"  See.  e.g..  Securities  Exchange  Act  Release  Na 
14143, 13  &E.C  Doc  639.  641  (November  7. 1977): 
Special  Study,  supra  note  13,  pt.  1  at  31S 

■  ■  NASD  Rules  of  Pair  Practice.  An  OL  secHon  Z 
NASD  Manual  (GCH)  1 2152.  See  also  NASO  Notice 
to  Members  Na  88-91  (November  1988).  in  which 
the  NASO  proposed  to  amend  its  t>ooks  and  records 
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A  brokerdealer  who  naket 
unsuitable  raoommendatkias  also  can  be 
liable  to  its  castamers  onder  tfie 
antifraad  proviskios  of  the  Federal 
Mcurities  laws.'* 

In  response  to  tbe  recommendations 
of  the  Spedal  Stody.  the  NASD  adopted 
in  19M  an  taiterpretation  of  its  suitability 
rule  dealiBg  with  recommendations  of 
speculative,  low-priced  securities.  It 
stated  that  the  following  practice  dearly 
would  violate  a  brokerKlealer's 
responsibility  for  fair  dealing: 

Racommgnding  ■pscuiativ*  low-prioed 
McaritiM  witlKMil  knowledge  of  or  ■ttmnpt  to 
obtain  infonnation  ooooerning  tlM  CMtoiaan' 
otlwr  MGuhties  hotdinii,  dieir  financial 
■ituatioa  and  oUter  neoeeaary  data.  The 
principle  here  is  tliat  tliia  practice,  by  iU  very 
nature,  involves  a  high  probability  that  tha 
recommendation  will  not  Im  suitable  for  at 
least  some  of  the  persons  soBcHed  This  has 
partiadar  application  to  high  pteasurs 
telephonic  sales  campaigns.*" 

Unfortunately,  the  sales  practices  of 
many  brokersiealers  active  in  the 
market  for  pink  sheet  stocks  do  not 
appear  to  be  effBcUvely  controlled  by 
this  interpretation  of  the  NASIXs  general 
suitability  rule.  Tbe  Commission 
believes  that  the  NASD  role  and 
interpretation  should  be  s«n>iemented 
by  a  Commission  rale  designed  to 
establish  specific  obligations  of  brtAer- 
dealer*  in  transactions  especially 
susceptible  to  frandolent  brokersdealer 
sales  practices,  and  cleerer  standards 
regarding  dw  suitability  determination 
ie<|ubed  of  brokerKMalers  in  una 
market" 


rule  to  raqeke  ■ 


prior  10  BMldag  a 
toitstMMaUlitynls.1 


llabai 
J  by  the  Mate.  Itetta  cwMatiy 
prapoMd  Rale  IScZ-a  liM  praposMl  aaHuhMnt 
woidd  not  reqaire  a  OTtttn  castaoMr  slatnMnt 
•aftiac  farti  swA  iafsrawliaK  nor  woaid  it  ftqnire 
tk*  ■MDbsrlo  naiatain  •  wriMM  stslsHeal  aaWBg 
fottbiha  basis  on  wUch  the  BMBtMr  maiMS  its 
•oitabilHy  datarariaattoa. 

'*  5^  C3srt  r. /afct  t  nmnht  bnttton,  btc,  88S 
FJd  asc  «»(2d  Or.  ISTSk  OiM  v.  fiMo^ 
SecuritMtafNew  York  itac:.  S7SF.  8<w-  ^OZK 
1031-32  i8JXN.Y.  tSV):  Chrk  v.  Kkkkr,  Ptabody  & 
Co.  SSS  r.  SapffL  MB.  MS  (&OJI.T.  1S8S):  lavM  V. 
Sheonoa  Lthmm/Aamrican  Sxfnm  bte,  rnS«.SB 
Transfer  nada^  FwL  Sac  L  Rap.  (OCH)  tSZjOSS  at 

si4ar(SJXN.Y.Ma6). 

'*•  MASa  Spadal  RefMri  to  Mmbers  (October  B. 
nSi).  n^priaMy  iff  NA80  Rules  a<  Pair  Piactioa.  Art 
UL  McdaB  S.  Miey  of  dM  Boaid  of  Govamon  rt 
Fair  Daalk*  «IHlk  CaataaMts.  MASO  Maaaa^  KXH) 
12U2  at  3061-62. 
■•  Tbe  OsaMriaaiaa  aMi  dM  9R0b  kave  adoplsd 

B^l^^  a^B  ^MMMHi^A  sse!e!BAlAaitf  fvmAMiniiiM  msriflav 
rvMv  «■  Swrvvvi  o^vi^v^r^  ^aM^m^*^  w^^n^^^mf 

tailored  Mitabilify  raqwnamrti  apfAeable  to  1 
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m.  Dascriptkia  of  Rule 

Prt^Msed  Rule  15c2-0  is  designed  to 
prevent  fraud  by  addressing  two  of  the 
most  obfectionable  aspects  of  cold  call 
oriented  operations:  High  pressure  sales 
tactics  and  indiscriminate 
recommendations  of  highly  speculative 
securities.  Paragraph  (bX3)(i)  of  the  rule 
would  require  that  the  broker-dealer 
obtain  written  agreement  from  the 
customer  to  each  purchase  of  a 
Designated  Security  covered  by  the  rule. 
This  requirement  is  intended  to  provide 
the  customer  an  opportunity  to  evaluate 
the  purchase  without  the  necessity  for 
an  iounediate  final  decision  that  is 
characteristic  of  high  pressure  telephone 
sales  tactics.  Paragraph  (b)(3](ii)  would 
impose  specific  prtxedures  that  a 
broker^lealer  must  follow  in  making  its 
suitability  determination  regarding 
Designated  Sectnities.  These  procedures 
are  faitended  to  increase  the  likelihood 
that  the  broker-dealer  actually  will 
make  this  determination  and  to  facilitate 
subsequent  review  of  the  determination 
by  regulatory  anthorittes.  The  rale 
imposes  specific  requirements  for  die 
transactions  it  covers,  but  the  rule 
wotild  be  narrowly  drawfa  to  cover  only 
those  securities  that  are  of  the  type 
providing  the  greatest  opportunity  for 
fraudulent  high  pressure  sales  activity. 

A.Sct^ofRiiIe 

The  scope  of  the  rale  would  be  Umited 
in  fow  ways.  The  rule  would  apply  only 
to  (1)  purchases  of  Designated  Securities 
(2)  bf  persons  who  are  neither 
accredited  taivestars,  as  defined  by 
Regulation  D  "  under  die  Securities  Act 
of  1933  ("Securities  Act"),"  nor  regular 
custoaers  of  die  brokerKls^sr.  (3)  daat 
the  broker-dealer  recoaunendsd,  (4)  if 
the  broker^aler's  transactiona  in  die 
recommended  security  exceed  certain 
miniBHm  levels. 

1.  Purdiases  of  Designated  Securities 

A  Designated  Security  ia  defined  in 
the  rale  as  any  equity  security  other 
than  a  security  thist  is  registned  on  a 
natiaoal  securities  exchange  or 
authatiied  for  quotatioB  in  the 
NASDAQ  system,  that  is  issued  by  an 
investment  company  registered  tmder 
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the  Investment  Company  Act  of  1940,** 
or  whose  issuer  meets  at  least  one  of  the 
following  financial  standards:  (1) 
Annual  net  income  in  excess  of  $300^)0 
in  the  most  reoendy  completed  fiscal 
year  or  in  two  of  the  last  three  most 
recently  completed  fiscal  years;**  (2) 
capital  and  sinplus  in  excess  of 
$6,0aoj000  at  the  end  of  the  most 
recently  completed  fiscal  year  or  (3) 
total  assets  in  excess  of  S10,(XX),000  at 
the  end  of  the  most  recently  completed 
fiscal  year.  The  rule  would  require 
satisfaction  of  these  financial  standards 
to  be  demonstrated  by  financial 
statements  that  the  broker-dealer  has 
reviewed  and  has  no  reasonable  basis 
to  beHeve  are  not  true  and  complete, 
and,  for  VS.  issuers,  that  are  certified 
by  an  independent  public  accoimtant'* 
Tbe  rule  therefore  would  not  apply  to 
securities  transactions  that  are  subject 
to  the  protections  of  trading  in  a  market 
that  has  real  time  quotation  reporting 
and  extensive  surveillance  systems  in 
place.*^  nor  would  it  apply  to  securities 


»«18UACI 

**  For  iMuer*  who  have  nol  ycl  oomplatad  an 
entire  flacal  srear,  the  financial  itandardi  could  be 
BWl  as  of  tha  data  af  Ike  iaaasr's  aMal  raoaal 
Bnandal  stataaMal*  meeting  tite  requirements  of 
paiagiapb  (aNZKii)  of  the  rule. 

The  net  ineeBe  aad  tile  capMal  and  safpla* 
•landarda  are  dwivad  fraai  ilia  fanner  i«<|Btie8Msla 
for  daaivMiian  as  a  NASDAQ  Naiianai  htariMi 
System  ("NMS**)  Moirity.  The  NMS  net  incooM 
niqaiiaawat  racendy  was  raised  to  SaXUDO,  and  the 
capital  and  sarplBS  lenuiisawiil  waa  raised  la 
SUjOaOUaS  in  la^ibie  net  aaaets.  See  SaonMaa 
Exchaiv  Act  Raiaaae  N*.  asus  Danaaiy  a  isas). 
The  ftaiariil  itandania  ef  propoaed  Rale  IScS-S  are 
highar  than  the  miniawaw  requirement*  lor 
audMrisation  es  e  NASDAQ  aecariiy.  The  BMrkel 
for  piafc  rfwet  stnrhs.  haw*<f .  laah*  dwteedy 
mariMt  iatcrmaaoa  pwvWad  by  NASDAQ  and  dw 
aeBOwyanying  eatiiwalad  sarrsillsnca  syalama.  and 
dw  riaawlisina  beBevea  the  prolectiona  af  die  rale 
■lioald  apply  ta  the  secai Hies  of  somewhet  larger 
pink  sheet  isaaara. 

**  Maqi  sacariSas  quoted  in  the  pink  thesis  are 
Ibyi 


I  with  the  requirsewot*  of  thair  hone 
jurjadtrtien  Tha  tale  tvaaid  allow  foreign  financial 
stataawnls  to  be  aaad  to  show  tliat  tiw  iwuer 
exceeds  the  aet  lacwna.  capital  aad  surplaa,  or 
asseto  standaids  if  aach  financial  ttstsmsnts  wars 
(1)  filed  with  the  CaowHeaioa.  (2)  funiiahad  to  tha 
rnmailaiias  paraaant  to  Rule  12g3-^b|  andar  tha 
Fiirhiaai  Art.  17 CFR  S«ai2g»-Kbt.  er  ffl  punetirf 
in  accowlance  with  tmaraUy  accepted  accoandag 
prindpiea  in  the  coantoy  of  incorporation,  aadilad  in 
co^^nHNV  mm  wm  reqwrvneiii*  ^  nwi 
itoiedietten,  end  reportod  an  by  an  aoooanlanlduly 
lagialaMd  and  ia  goed  standing  in  ecoofdance  with 
tha  Mgaieliana  tt  tiMt  ierisdicben. 

"  ne  NASD  haa  lacaMiy  adoptod  Schaduia  H  to 
its  Bi^Lewe  wWeh  laquiras  maadierB  to  icpeit  to  dw 
NASD  dw  Mghael  priea  at  which  dw  awnbar  said 
anddtol— >eal  prtoe  et  which  it  psii  hsisil  e  non- 
NASDAQ  sacaiity.  and  dw  total  velwae  of 
pnrchaaes  and  selss  execaled  by  it  on  sny  day  that 
iU  principal  traaaartions  to  dwt  sacwMy  exceeded 
an  ngiagato  daily  wilaaii  of  ■alas  or  parchaaaa  of 
eithar  saSOS  thara*  or  SlO^onii  This  infotatotion  It 


Federal  Ragbter  /  Vol.  64,  No.  29  /  Tuesday.  February  14.  1989  /  Proposed  Rules 


issued  by  companies  that  have  financial 
strengths  likely  to  reduce  the 
speculative  ri^  to  their  shareholders. 
Instead,  the  rule  would  apply  to 
transactions  in  which  the  investor  is 
assuming  the  risks  of  purchasing  a 
security  issued  by  a  smaller  company 
without  a  history  of  profitability,  and 
traded  by  few  market  makers  in  a 
market  characterized  by  little  market 
information. 

Tbe  Commission  wishes  to  emphasize 
that  tbe  target  of  its  proposal  is  sales 
practice  abuse  and  maniptilation.  not 
small  issues  or  speculative  investment 
decisions  perse.  It  is,  however,  in 
securities  of  the  type  described  here  as 
"Designated  Securities"  that  we  have 
found  a  disproportionate  number  of  stich 
abuses  to  occur,  and  it  is  for  this  reason 
that  we  propose  appUcati(Hi  of  a 
pn^ylactic  rule  for  recommended  sales 
of  sach  securities. 

The  Ctmunission  reqtiests  comment  on 
whether  the  definition  of  a  Designated 
Security  is  ai^ropriately  tailored  to 
include  those  securities  that  present  die 
problems  to  which  the  rule  is  addressed 
without  tmnecessarily  including 
securities  that  are  not  generally  the 
vehicles  used  for  finudulent  hi^ 
pressure  sales  activity.  In  particular, 
should  tbe  rule  apply  to  all  securities 
whose  issuers  do  not  meet  the  minimum 
financial  standards,  regardless  of  the 
market  in  which  they  are  traded?  Should 
the  iwinimnm  financial  standards  be 
raised  or  lowered,  or  should  they  be 
eliminated  altogether  so  that  the  rule 
would  apply  to  all  pink  sheet  stocks? 
Should  tlie  definition  be  expanded 
beyond  equity  securities  to  include  debt 
securities?  In  particular,  do  the  abusive 
sales  practices  to  which  the  rule  is 
addrrased  occur  in  connection  with 
transactions  in  debt  securities? 

The  Commission  also  requests 
comment  on  the  requirement  that  the 
financial  statements  of  US.  issuers  be 
certified  by  an  independent  public 
accoimtant  In  particular,  the 
Commission  seeks  the  views  of 
commentators  concerning  the  effect  of 
this  certified  financial  statement 
requirement  on  small  issuers  whose 
securities  are  traded  over-the-counter, 
including  whether  the  market  for  these 
issuers'  securities  or  their  abiUty  to  raise 


lequirod  to  be  reported  through  an  electranic  price 
and  volume  reporting  lyttom  operated  by  the  NASO 
for  pink  theel  eacaritiaa.  NASO  Schadaiaa  to  dw  By- 
Uwa,  Schedule  a  section  2  iCai)  AMSOMmitay 
n  1932-33.  While  Schedule  H  repreaento  a 
beneficial  step  in  improving  larveiUance  of  the  pink 
thaet  awrket  it  will  not  provide  the  protection*  of 
real-time  NASDAQ  quotation*,  nor  are  iasacrs 
wboee  ttoeka  are  encorapatsed  in  the  NASO**  aew 
tyslem  nibiect  to  the  reporting  standards  applicable 
to  NASDAQ  issuers. 


capital  effectively  will  be  affected  by 
the  requirement  that  domestic  issuers 
have  certified  financial  statements  to 
qualify  for  exclusion  bom  the  rule.  In 
this  coimection.  comment  is  requested 
on  other  alternative  standards  that 
would  provide  a  reliable  basis  for 
determining  whether  an  issuer's 
financial  condition  satisfies  the  criteria 
for  exclusion  from  tbe  rule.  Finally,  tbe 
Commission  requests  comment  in 
general  on  the  burdens  imposed  on 
broker-dealers  by  the  rule,  and  whether 
these  burdens  are  appropriate  given  the 
nature  of  the  problems  to  which  the  rule 
is  addressed. 

2.  Type  of  Customer 

The  rule  would  not  apply  to  purchases 
by  accredited  investors  or  by  regular 
customers  of  the  broker-dealer.  The 
definition  of  accredited  investor  is  the 
same  as  the  definition  in  Regulation  D  ** 
under  the  Securities  Act  This  definition 
excludes  from  the  scope  of  the  rule 
purchases  by  institutional  investors, 
persons  associated  vrith  the  issuer,  and 
other  natural  persons  who  have 
financial  qualifications  suggesting  that 
they  are  less  in  need  of  the  special 
suitability  protections  of  the  rule. 

A  regular  customer  is  defined  in  the 
rule  as  any  person  for  whom  the  broker- 
dealer,  or  a  clearing  broker  on  behalf  of 
such  broko-dealer,  maintains  a  margin 
account  or  a  cash  account  as  provided 
for  in  Regulation  T  *•  of  the  Federal 
Reserve  Board,  and  who  has  purchased 
in  either  or  both  such  accoimts  the 
securities  of  three  or  more  different 
issuers  on  three  separate  occasions 
within  the  preceding  two  years.  This 
definition  excludes  from  the  scope  of  the 
rule  persons  with  whom  the  broker- 
dealer  previously  has  established  a 
business  relationship,  and  for  whom  the 
broker-dealer  has  executed  a  base  level 
number  of  trades.  These  persons 
presumably  are  acquainted  with  the 
nature  and  business  conduct  of  the 
broker-dealer.  The  rule  primarily  is 
directed  at  cold  calling  situations  where 
the  broker-dealer  is  recommending 
purchases  to  persons  who  have  little 
familiarity  with  the  broker-dealer  and 
its  business  practices. 

3.  ftt>ker-Dealer  Recommendations 

As  proposed,  the  rule  would  apply 
only  to  purchases  of  Designated 
Securities  recommended  by  a  broker- 
dealer.  The  rule's  requirements  would 
not  apply  to  situations  twhere  a  broker- 
dealer  functions  solely  as  an  order  taker 
and  exetnites  transactions  for  persons 
who  on  their  own  initiative  decide  to 


purchase  a  Designated  Security  absent  a 
recommendation  from  the  broker-dealer. 
The  rale  would  apply,  however,  to 
situatitms  where  the  broker-dealer 
recommends  to  an  investor  the  purchase 
a  specific  Designated  Security,  whether    > 
through  direct  telephone  communication 
with  the  customer  or  through  sending 
promotional  material  to  the  customer 
through  the  maiL**  The  rule  woidd  not 
api^y  to  general  advertisements  not 
involving  a  direct  recommendation  to 
the  individnaL 

The  proposed  rule  would  apply  to 
recommended  purchases  of  all 
Designated  Securities,  including 
purchases  that  were  part  of  an  offering 
for  which  a  registration  statement  had 
been  filed  under  the  Securities  Act  or  an 
offering  pursuant  to  Regulatitm  A  *' 
under  the  Securities  Act  With  respect  to 
registered  offerings  by  issuers  who 
previously  have  not  been  Exchange  Act 
reporting  companies.  Rule  15c2-8(b)  ** 
tmder  the  Exchange  Act  requires  broker- 
dealers  to  fJeliver  a  preliminary 
prospectus  to  purchasers  at  least  48 
hours  prior  to  the  mailing  of  the 
confirmatioa  Regulation  A  imposes  a 
similar  deliv«y  requirement  for  offering 
circulars.**  Paragraph  (bM3K>)  of  the 
proposed  Rule  15c2-e  is  intended  to 
provide  purchasers  with  an  tmpressttred 
opportimity  to  evaluate  the  merits  of 
their  investment  decision,  and  the 
prospectus  delivery  requirement  of  Rtde 
15c2-8(b]  and  the  offering  circular 
delivery  requirement  of  Regulation  A 
also  address  this  concern. 
Notwithstanding  these  protections,  the 
Commission  preliminarily  believes  that 
concerns  over  abusive  high  pressure 
sales  tactics  are  also  applicable  to  the 
initial  offering  of  Designated  Securities. 
The  Commissitm  requests  comment 
however,  on  whether  Rule  15c2-6  should 
exempt  from  the  requirements  of 
paragraph  (b)(3K>)  those  transactions  to 
which  the  deUvery  requirements  of  Rule 
15c2-^b)  or  Regulation  A  apply.**  In 
particular,  the  Commission  seeks 
comment  on  the  extent  to  which  such  an 
exemption  would  reduce  the  burden  of 
tbe  nde  on  the  capital^aising  of  small 
issuers  without  significantly  reducing 
the  protections  provided  by  the  rule. 


» 17  CFR  230LS01{a|. 

**  12  CFR  220.4: 12  CFR  22IUI. 


**  The  propoeed  rule  wonU  not  prohibit 
"introductory"  or  other  cold  calls  perse.  Rather,  tiie 
rule  focuses  on  transactions  ttwt  result  boai  such 
contacfs. 

»•  17  CFR  230J>S1— 230JB1 

»« 17  CFR  24ai5c2-S(b). 

"  17  CFR  230.2Se(a)(2). 

"  The  provisiaaa  of  paragraph  (bM3)(><)  of 
proposed  Rule  IScZ-S  «vould  continue  to  apply  to 
transactions  in  Designated  Securities  exempted 
from  paragraph  (bU3X>l  of  tlie  rule. 
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4.  Volume  of  Broker-Dealer  Transactions 

The  rule  would  not  apply  to  broker- 
dealers  whose  principal  and  agency 
transactions  in  a  Designated  Security 
have  not  exceeded  an  aggregate  volume 
of  $5000  or  10,000  shares  during  any 
period  of  five  consecutive  business  days 
that  ended  within  the  preceding  90  days. 
The  rule  is  directed  primarily  at  broker- 
dealers  engaging  in  concentrated  selling 
efforts  for  a  particular  security,  and 
whose  transactions  generally  will  far 
exceed  the  limits  in  the  rule.  Broker- 
dealers  who  are  not  engaging  in 
concentrated  selling  efforts  may  be  less 
likely  to  engage  in  the  abusive  selling 
practices  to  which  the  rule  is  addressed. 
Moreover,  the  benefits  of  imposing  the 
rule's  requirements  on  broker-dealers 
who  are  executing  only  minimal 
transactions  in  a  security  may  not 
exceed  the  costs  of  compliance. 
Consequently,  such  broker-dealers  are 
excluded  from  the  requirements  of  the 
rule.»» 

The  exclusion  is  structured  so  that  a 
broker-dealer  would  not  be  covered  by 
the  rule  until  its  transactions  in  a 
Designated  Sectirity  during  the 
immediately  preceding  five  business 
days  exceeded  the  rule's  limits." 
Beginning  with  the  time  the  broker- 
dealer's  transactions  exceeded  the  rule's 
limits,  the  rule  would  apply  to  the 
broker-dealer's  transactions  in  that 
security  and  would  continue  to  apply  for 
at  least  90  days.  If  the  broker-dealer's 
transactions  subsequently  exceeded  the 
rule's  limits,  a  new  OO-day  period  would 
be  initiated. 

The  Commission  requests  comment  on 
the  proposed  volume  standards.  In 
particular,  the  Commission  requests 
comment  on  whether  the  levels  of  these 
standards  are  appropriately  drawn  to 
achieve  the  purposes  of  the  rule  without 
impeding  capital  formation  by  small 
issuers  or  imposing  unnecessary  costs 
on  broker-dealers.  Comment  is 
requested  on  whether  higher  volume 
levels  should  be  used  in  the  rule  to  focus 
its  provisions  on  situations  where 
abusive  selling  practices  are  most 
prevalent  while  avoiding  situations 
-where  these  abusive  sales  practices  are 
uncommon. 

The  Commission  also  requests 
comment  on  whether  the  rule  should 
exempt  sales  of  Designated  Securities 


"  Of  coune.  other  broker-dealer  sales  practice 
standards,  including  in  particular  existing  suitability 
requirements,  would  continue  to  apply  to  all 
recommended  transactions  in  Designated  Securities. 

**  Broker-dealers  depending  on  the  exception 
would  be  required  to  carefully  monitor  transactions 
in  Designated  Securities  to  ensure  that  the  rule's 
requirements  were  complied  with  for  each 
transaction  after  the  volume  limits  were  exceeded. 


by  broker-dealers  with  ten  or  fewer 
associated  persons  as  long  as  the 
broker-dealer's  transactions  in  any 
Designated  Security  do  not  exceed 
$50,000  during  any  period  of  five 
consecutive  business  days  that  ended 
within  the  preceding  90  days.  Comment 
is  solicited  on  whether  this  exemption 
would  be  appropriate  in  view  of  the 
sales  practice  abuses  to  which  the  rule 
is  addressed,  and,  if  so,  whether  the 
number  of  associated  persons  should  be 
higher  or  lower.  Comment  also  is 
solicited  on  whether  the  $50,000  level  is 
an  appropriate  level,  or  whether  it 
shoiild  be  raised  or  lowered. 

B.  Written  Customer  Agreement  to 
Purchase 

Paragraph  (b)(3)(i)  of  the  rule  would 
make  it  unlawful  for  a  broker-dealer  to 
sell  a  Designated  Security  in  a 
transaction  covered  by  the  rule  unless 
the  broker-dealer  had  received  from  the 
purchaser  written  agreement  to  each 
sale  setting  forth  the  identity  and 
ntmiber  of  shares  or  units  of  the 
Designated  Security  to  be  purchased.  To 
ensure  that  the  customer  is  aware  of  this 
written  agreement  requirement, 
paragraph  (c)(l)(ii)  of  the  rule  requires 
that  the  broker-dealer,  as  part  of  the 
procedures  for  approving  an  account  for 
transactions  in  Designated  Securities, 
provide  to  the  customer  a  statement  of 
the  written  agreement  requirement,  and 
that  the  customer  acknowledge  the 
statement  and  return  it  to  the  broker- 
dealer.  Consequently,  the  broker-dealer 
must  explain  clearly  to  the  customer 
that  the  customer  will  not  be  obligated 
to  make  any  purchase  imtil  the  broker- 
dealer  receives  the  customer's  written 
agreement  to  the  purchase.  This 
requirement  is  intended  to  provide  the 
purchaser  with  an  opportimity  to 
evaluate  the  transaction  outside  of  a 
pressured  telephone  conversation  with 
the  salesperson.  Any  unconditional  oral 
agreement  to  sell,  as  well  as  any  attempt 
by  the  broker-dealer  to  hold  the 
customer  to  such  an  agreement,  would 
constitute  a  violation  of  the  rule. 

Because  of  the  ptirpose  of  paragraph 
(b)(3)(i)  is  to  provide  the  customer  with 
an  opportunity  for  unpressured 
consideration  of  a  specific  purchase,  a 
blanket  pre-authorization  of  purchases 
obtained  from  the  customer  would  not 
satisfy  the  requirements  of  the  rule.  The 
requirement  that  each  particular 
purchase  be  agreed  to  in  writing 
necessarily  means  that  the  essential 
terms  of  the  purchase  must  be  reflected 
in  the  customer's  written  agreement. 
These  terms  would  include  at  a 
minimum  the  name  and  quantity  of  the 
security  to  be  purchased.  Because  the 
written  agreement  may.  in  some  cases. 


be  mailed  to  the  customer,  the  rule 
would  not  require  price  to  be  specified. 
Instead,  the  broker-dealer  and  the 
customer  could  agree  orally  to  the  price 
after  the  broker-dealer  had  received  the 
customer's  agreement.*^  Any  other 
modiHcation  of  the  terms  contained  in 
the  written  agreement  would  require  a 
new  written  agreement. 

C  Approval  of  Customer  Accounts 

Paragraph  (b)(3)(ii)  of  the  rule  would 
require  that  a  broker-dealer  approve  a 
person's  account  for  transactions  in 
Designated  Securities  before  selling  to 
such  person.  This  provision  is  intended 
to  document  the  broker-dealer's 
satisfaction  of  its  suitability  obligations, 
thereby  increasing  the  likelihood  that  an 
appropriate  suitability  determination 
will  be  made,  as  well  as  facilitating 
review  of  such  determination  at  a  later 
date  by  regulatory  authorities.  Under 
paragraph  (c)  of  the  rule,  approving  an 
account  is  a  three-step  process.  The 
broker-dealer  must  obtain  information 
about  the  customer,  make  a  suitability 
determination,  and  document  such 
determination  in  its  files. 

1.  Customer  Information 

Paragraph  (c)(1)  of  the  rule  would 
require  the  broker-dealer  to  obtain  from 
the  customer  a  manually  executed  and 
dated  statement  containing  information 
concerning  the  customer's  financial 
situation,  investment  experience  and 
knowledge,  and  investment  objectives. 
The  requirement  that  a  statement  be 
manually  executed  and  dated  by  the 
customer  is  designed  to  help  ensure  that 
the  information  about  the  customer  is 
accurate  and  that  it  is  obtained  prior  to 
any  sales  to  the  customer.  Because  most 
investors  will  not  divulge  personal 
financial  information  without  reflection, 
this  requirement  also  may  have  the 
effect  of  encouraging  prospective  buyers 
to  consider  their  actions  carefully  before 
committing  to  trades  with  an  unfamiliar 
broker-dealer  in  obscure,  pink  sheet 
stocks. 

The  rule  specifies  items  of  information 
that  the  broker-dealer  must  obtain  from 
the  customer,"  including  investment 


"  The  proposed  rule  would  not  preclude  a 
wriUen  agreement  from  including  the  price  agreed 
upon  by  the  broker-dealer  and  the  customer.  If. 
however,  the  market  price  of  the  security  at  the  time 
the  broker-dealer  receives  the  written  agreement  is 
not  reasonably  related  to  the  price  specified  therein.' 
the  broker-dealer's  "best  execution"  obligations 
would  preclude  the  broker-dealer  from  executing 
the  transaction  at  that  price.  See  NASD  Rules  of 
Fair  Practice.  Art.  III.  sections  1  ft  4.  Interpretation 
of  the  Board  of  Governors  re  NASD  Mark-Up  Policy. 
NASD  Manual.  (CCH)  ^2154  at  2056. 

**  The  information  required  by  the  rule  is 
comparable  to  the  information  thai  broker-dealers 

CunlinutKl 
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objectives,  income,  net  worth,  and  the 
size,  frequency,  and  tjrpes  of  prior 
investments.  While  the  broker-dealer 
cannot  force  the  cnatomM'  to  provide 
this  information,  the  customer's  failure 
to  do  so  means  that  the  broker-dealer 
will  be  imable  to  approve  the  account  as 
required  by  the  rule.**  Consequently, 
any  sale  made  without  the  information 
specified  in  the  rule  would  constitute  a 
violation  of  the  rule. 

2.  Suitability  Determination 

In  order  to  approve  an  account  for 
purchases  of  Diesignated  Securities,*" 
paragraph  (c)(2)  of  the  rule  would 
require  the  broker-dealer  reasonably  to 
determine,  based  on  the  information 
required  by  paragraph  (c)(l)(i)  any  any 
other  information  known  by  the  broker- 
dealer  (1)  That  transactions  in 
Designated  Securities  are  suitable  for 
the  customer,  and  (2)  that  the  customer 
has  sufficient  knowledge  and  experience 
in  financial  matters  so  that  the  customer 
reasonably  may  be  expected  to  be 
capable  of  evaluating  the  risks  of 
transactions  in  Designated  Sectuities.  In 
determining  whether  transactions  in 
Designated  Securities  are  suitable  for  a 
customer,  a  broker-dealer  should 
consider  whether,  in  light  of  the 
customer's  financial  circumstances, 
ptux:hases  of  speculative  and  high  risk 
securities  are  consistent  with  the 
customer's  financial  needs  and 
objectives.*'  In  f>articular,  the  broker- 
dealer  should  consider  the  extent  and 
nature  of  the  customer's  other 
investments,  and  v^ether  the  customer 
would  be  financially  able  to  bear  a  loss 


mutt  obtain  in  approving  account*  for  optkma 
transactioiu.  SeeffYSE  Rule  721.  Supplementary 
Material,  NYSE  Guide  [CCH\  12721  at  «54-55; 
NASD  Rules  of  Fair  Practioa,  Appendix  E  section 
16.  tnterpreUtion  of  the  Board  of  Govemoi*.  NASD 
Manual  (CCH)  |2184  at  2152-53. 

**  C/.  Eugene  /.  Efdos.  Securities  Exchange  Act 
Release  No.  20376,  29  SXC  Doc  226,  230 
(November  16. 1983),  affd  tub  nam.  Brdot  v.  SEC 
742  F.2d  507  (9th  Cir.  1964)  (customer's  refusal  to 
provide  financial  information  did  not  excuaa 
salesperson's  unsuitable  recomroendatioos). 

*'  The  rule's  requirement  that  a  broker-dealer 
make  a  special  suitability  determination  in 
approving  a  customer's  account  for  transadioni  in 
Designated  Securities  is  in  addition  la  and  in  no 
way  replaces,  a  broker-dealer's  general  obligatioo 
under  SRO  rules  to  make  a  suitability  determination 
for  all  recommended  transactions.  Thus,  a  broker^ 
dealer  would  remain  obligated  to  make  a  suitability 
determination  for  each  recommended  purchase  of  a 
Designated  Security  by  a  customer  even  after  such 
customer's  account  had  been  approved  for 
transactions  in  Designated  Securities,  as  weH  as  for 
recommended  purchases  by  customers  that  are  not 
covered  by  the  proposed  rule,  such  as  accredited 
investors  and  regular  customer*. 

«'  Paragraph  (cKl)li)(C)  of  the  rule  would  require 
the  broker-dealer  to  obtain  information  concerning 
the  customer's  investment  obiecltves.  such  as  safety 
of  principaL  imxHoe,  growth,  or  apeadation. 


of  its  investment  in  Designated 
Securities. 

The  rule  also  requires  the  broker^ 
dealer  to  determine  whether  the 
customer  reasonably  can  be  expected  to 
be  capable  of  evaluating  the  risks  of 
transactions  in  Designated  Securities. 
The  customer's  ability  to  evaluate  the 
risks  of  a  transaction  is  an  integral  part 
of  any  suitability  determination.  The 
Commission  previously  has  expressed 
its  view  that  broker-dealers  should  not 
recommend  complex  and  high  risk 
securities  transactions  to  investors  who 
do  not  understand  them.**  The 
Commission  believes  that  the  special 
problems  to  which  the  rule  is  addressed 
require  a  specific  investigation  of  the 
customer's  capability  to  evaluate  the 
risks  of  transactions  in  Designated 
Securities.** 

The  rule  only  applies  to  persons  who 
have  not  purchased  the  securities  of 
three  diHerent  issuers  on  three  separate 
occasicms  within  the  preceding  two 
years  in  their  account  with  the  broker- 
dealer.  Because  of  the  complexity  of  the 
investment  decision  and  risks  involved 
in  purchases  of  Designated  Securities, 
persons  with  minimal  investment 
experience  are  unlikely  to  have  the 
experience  with  which  to  evaluate  sudi 
transactions  properly.  The  rule's 
requirement  that  the  brc^er-dealer 
evaluate  and  document  such  capability 
is  intended  to  deter  broker-dealers  fixnn 
inappropriately  inducing  inexperienced 
customers  to  purchase  Designated 
Securities  that  are  unsuitable  for  their 
investment  needs  and  experience. 

3:  Documentation  of  Suitability 
Determinaticm 

Paragraph  (c)(3)  of  the  rule  would 
require  a  broker-dealer  to  retain  in  its 
files  a  Kvritten  statement  setting  forth  the 
basis  on  which  the  broker<lealer  made 
its  suitability  determination.  This 
requirement  imposes  a  formal  procedure 
for  evidencing  suitability 
determinations,  with  a  view  to 
encouraging  broker-dealers  to  comply 
with  the  requirement  to  make  an  explicit 
suitability  determination,  and 
facilitating  a  subsequent  review  of  the 
broker-dealer's  actions  by  the 
Commission  and  the  SROs.  The  rule  also 


*•  See  Erdos.  supra  note  Sft  Report  of  the  Special 
Study  of  the  Options  Markets  to  the  SEC  H.R. 
Conun.  Print  IFC3.  SOth  Coog.  1st  Saaa..  at  47-SO 
(1978).  See  also  NYSE  Rule  723,  NYSE  Cukie  (CCH) 
12723;  NASD  Rules  of  Fair  Practice,  Appendix  E. 
section  19,  NASD  Manual  (CCH)  12184. 

**  The  Coausission  solicits  comment  on  whether 
the  rule  should  be  provided  that  the  customer's 
capability  of  evaluatiixg  tl>e  risks  of  transactioBS  in 
Designated  Securities  is  established  when  the 
customer  consults  with  a  personal  adviser  who  is 
capable  of  avahiating  such  riaka. 


would  require  the  broker-dealer  to 
provide  a  copy  of  the  statement  setting 
forth  the  basis  of  its  suitability 
determination  to  the  purchaser  together 
with  the  written  notification  required  by 
Rule  lOb-10  **  under  the  Exchange  Act 
so  that  the  purchaser  may  review  the 
determination  for  accuracy.  The  written 
statements  required  by  paragraphs  (cMl) 
and  (c)(3),  as  well  as  the  written 
customer  agreement  to  trades  required 
by  paragraph  (b)(3)(i).  must  be 
preserved  in  accordance  with  the 
provisions  of  Rule  17a-4  tmder  the 
Exchange  Act.** 

D.  Exemptions 

Paragraph  (d)  of  the  rule  would 
empower  the  Commission  to  exempt 
conditionally  or  unconditionally  from 
the  provisions  of  the  rule  any 
transaction  or  class  of  transactions  that, 
upon  prior  written  request  or  upon  its 
own  motion,  the  Commission  determines 
are  not  encompassed  within  the 
purposes  of  the  rule. 

IV.  Requests  for  Comments 

The  Commission  solicits  comments  on 
the  design  of  Rule  15c2-6,  and  whether  it 
is  likely  to  address  the  concerns 
identified  previously  without  imposing 
undue  burdens  on  broker-dealers  and 
the  issuer  community.  In  Ught  of  the 
important  longstanding  role  of  small 
businesses  in  the  nation's  economy,  the 
Commission  in  particular  seeks  the 
views  of  commentators  on  the  impact  of 
the  rule  on  the  capital  raising 
requirements  of  small  businesses.  The 
Commission  invites  comment  on 
whether  the  rule's  requirements  will,  in 
practice,  limit  the  ability  of  small  over- 
the-coimter  issuers  to  attract  new 
investors,  impede  the  offering  of  new 
securities,  or  reduce  liquidity  in  the      * 
market  for  small  issuers'  securities. 
Finally,  comment  is  sought  on  whether 
the  rule  will  have  the  intended  efl^ect  of 
providing  greater  protections  for 
investors  in  these  securities,  thus 
iiKneasing  investor  confidence  and, 
potentially,  investor  involvement  in 
these  markets. 

V.  Effects  CO  CompetitioD  and 
Regidatory  Flexihility  Ad 
Considerations 

Section  23(a]  of  the  Exchange  Act  ** 
requires  that  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
consider  the  anticompetitive  effects  of 
such  ndes,  if  any,  and  balance  any 
anticompetitive  impact  against  the 


♦«  17  CFR  240.10b-ia 

«» 17  CFR  240.17a-4(b)  and  (c). 

«•  IS  UiC  TSMaKZ).  ~ 
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regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  is  preliminarily  of 
the  view  that  proposed  Rule  15c2-6 
would  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  The 
Commission  requests  comment, 
however,  on  any  competitive  burdens 
that  might  result  from  adoption  of  the 
rule. 

In  addition,  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA").  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act.*^  regarding  the  proposed 
rule.  The  IRFA  indicates  the  proposed 
Rule  15c2-6  could  impose  some 
additional  costs  on  small  broker-dealers 
and  small  issuers.  The  Commission 
beUeves.  however,  that  the  rule 
minimizes  these  costs  to  the  greatest 
extent  possible  while  still  fidfilling  its 
purpose  under  the  Exchange  Act  to 
prevent  fraud.  A  copy  of  the  IRFA  may 
be  obtained  from  Daniel  M.  Gray, 
Attorney.  Office  of  Legal  Policy. 
Division  of  Market  Regulation. 
Seciuities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Mail  Stop  &-1. 
Washington.  DC  20549.  (202)  272-2848. 

List  of  Subjects  in  17  CFR  Part  240 

Seciuities.   .' "        " 

VL  Statutory  Basb  and  Text  of 
Amendments 

The  Commission  proposes  to  adopt 
{  240.15c2-a  in  Chapter  II  of  Tide  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  240-OENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240  is 
amended  by  adding  the  follotving 
citation: 

Autiwiity:  Sec  23.  48  Stat  901.  at 
amended  15  U.&C  78w.  *  *  *  §  24aiSc2-« 
also  issued  under  78c  78).  and  78o. 

2.  By  adding  8  240.15c2-6  as  follows: 

f240.1Sc2~C    SuttaMMy re^ulreinenls tar 
liawctloos  In  certain  aecurlUes. 

(a)  For  the  purposes  of  this  section — 

(1)  The  tram  "accredited  investor" 
shall  have  the  same  meaning  as  in  17 
CFR  230.501(a). 

(2)  The  term  "designated  security" 
shall  mean  any  equity  security  other 
than  a  security  that  is  registered  on  a 
national  securities  exchange  or 
authorized  for  quotation  in  the  National 
Association  of  Securities  Dealers' 


«'  s  U.&C  am. 


Automated  Quotation  system,  that  is 
issued  by  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  or  whose  issuer 
meets  at  least  one  of  the  financial 
standards  set  forth  in  paragraph  (a)(2)(i) 
of  this  section,  as  demonstrated  by 
financial  statements  that  meet  the 
requirements  set  forth  in  paragraph 
(a)(2Kii)  of  this  section. 

(i)  Issuer  financial  standards: 

(A)  Annual  net  income  in  excess  of 
$300,000  in  the  most  recently  completed 
fiscal  year  or  in  two  of  the  last  three 
most  recently  completed  fiscal  years; 

(B)  Capital  and  surplus  in  excess  of 
$8,00a000  at  the  end  of  the  most 
recently  completed  fiscal  year  or 

(C)  Total  assets  in  excess  of 
$10,000,000  at  the  end  of  the  most 
recently  completed  fiscal  year. 

(ii)  Issuer  financial  statements  must 
be  reviewed  by  the  broker  or  dealer,  and 
the  broker  or  dealer  must  have  no 
reasonable  basis  to  believe  they  are  not 
true  and  complete,  and 

(A)  In  the  event  the  issuer  is  a  foreign 
private  issuer,  the  financial  statements 
must  be  filed  with  the  Commission: 
furnished  to  the  Commission  pursuant  to 
17  CFR  240.12g3-2(b);  or  prepared  in 
accordance  with  generally  accepted 
accounting  principles  in  the  country  of 
incorporation,  audited  in  compliance 
with  the  requirements  of  that 
jurisdiction,  and  reported  on  by  an 
accountant  duly  registered  and  in  good 
standing  in  accordance  with  the 
regulations  of  that  jurisdiction;  or 

(B)  In  the  event  tne  issuer  is  other 
than  a  foreign  private  issuer,  the 
financial  statements  must  be  certified  by 
an  independent  public  accountant. 

(3)  The  term  "regular  customer"  shall 
mean  any  person  for  whom  the  broker 
or  dealer,  or  a  clearing  broker  on  behalf 
of  such  broker  or  dealer,  maintains  a 
margin  account  as  provided  for  in  12 
CFR  220.4  or  a  cash  account  as  provided 
for  in  12  CFR  220.8,  and  who  has 
purchased  in  either  or  both  such 
accounts  the  securities  of  three  or  more 
different  issuers  on  three  separate 
occasions  within  the  preceding  two 
years. 

(b)  As  a  means  reasonably  designed  ' 
to  prevent  fraudulent,  deceptive,  or 
manipulative  acts  or  practices,  it  shall 
be  unlawful  for  a  broker  or  dealer  to 
recommend  to  a  person  the  purchase  of 
a  designated  security,  and  subsequently 
to  sell  that  designated  security  to  such 
person  unless: 

(1)  Such  person  is  a  regular  customer 
or  an  accredited  investor 

(2)  The  broker  or  dealer's  principal 
and  agency  transactions  in  the 
designated  security  have  not  exceeded 
an  aggregate  volume  of  $5000  or  10.000 


shares  during  any  period  of  five 
consecutive  business  days  that  ended 
within  the  preceding  90  days;  or 

(3)  Prior  to  the  sale: 

(i)  The  broker  or  dealer  has  received 
from  such  person  a  written  agreement  to 
each  such  sale  setting  forth  the  identity 
and  number  of  shares  or  units  of  the 
designated  security  to  be  purchased; 
and 

(ii)  The  broker  or  dealer  has  approved 
such  person's  account  for  transactions 
in  designated  securities  in  accordance 
with  the  procedures  set  forth  in 
paragraph  (c)  of  this  section. 

(c)  In  order  to  approve  an  account  for 
the  purchase  of  designated  securities, 
the  broker  or  dealer  must: 

(1)  Obtain  a  statement,  manually 
executed  and  dated  by  such  person, 
which  contains: 

(i)  Information  concertiing  the 
person's: 

(A)  Financial  situation,  including  age, 
marital  status,  number  of  dependents, 
emplojrment  status,  estimated  annual 
income  and  the  sources  of  that  income, 
estimated  net  worth  (exclusive  of  family 
residence),  and  estimated  liquid  net 
worth  (cash,  securities,  other); 

(B)  Investment  experience  and 
knowledge,  including  the  number  of 
years  of  experience,  and  the  size, 
frequency,  and  types  of  transactions  in 
stocks,  bonds,  options,  commodities, 
and  other  investments;  and 

(C)  Investment  objectives,  such  as 
safety  of  principal  income,  growth,  or 
speculation: 

(ii)  A  statement  by  the  broker  or 
dealer,  acknowledged  by  the  person's 
signature,  that  it  is  unlawful  for  the 
broker  or  dealer  to  sell  a  designated 
security  to  the  person  in  a  transaction 
covered  by  this  section  unless  the 
broker  or  dealer  has  received,  prior  to 
the  sale,  a  written  agreement  to  the  sale 
from  the  person. 

(2)  Reasonably  determine,  based  on 
the  information  required  by  paragraph 
(c)(l)(i)  of  this  section  and  any  other 
information  known  by  the  broker-dealer, 
that  transactions  in  designated 
securities  are  suitable  for  the  person, 
and  that  the  person  has  sufficient 
knowledge  and  experience  in  financial 
matters  that  the  person  reasonably  may 
be  expected  to  be  capable  of  evaluating 
the  risks  of  transactions  in  designated 
securities;  and 

(3)  Retain  in  its  files  a  written 
statement  setting  forth  the  basis  on 
which  the  broker  or  dealer  made  such 
determination,  and  provide  a  copy  of 
such  statement  to  the  person  together 
with  the  written  notification  required  by 
17  CFR  240.10b-ia 

(d)  The  provisions  of  this  section  shall 
not  apply  to  any  transaction  or 
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transactions  that,  upon  prior  written 
request  or  upon  its  own  motion,  the 
Commission  conditionally  or 
unconditionally  exempts  as  not 
encompassed  within  the  purposes  of  this 
section. 

By  the  Commission. 

Dated:  February  8, 1989. 
looatfaan  G.  Katx, 
Secretary. 
(FR  Doc  89-3402  FUed  2-13-89: 8:45  am] 

MUMQ  COOC  SOIfr^l-M  ' 


17  CFR  Parts  250  and  2S9 

[Release  Na  35-24t15;  FHe  No.  S7-2-89] 

Non-UtWty  IXversmcation  by  Intrastate 
PubNc-UtMity  Holding  Companies 

aocncy:  Securities  and  Exchange 

Commission. 

action:  Proposed  rule,  rule  amendment 

and  form  amendment. 

summary:  The  Commission  is 
publishing  for  comment  a  rule  that 
would  specify  certain  circumstances  in 
which  non-utility  diversification  by  an 
intrastate  public-utility  holding  company 
would  not  be  deemed  detrimental  to  the 
public  interest  or  the  interest  of 
investors  or  consumers.  By  creating  a 
safe  harbor,  the  proposed  rule  is 
intended  to  provide  intrastate  public- 
utility  holding  companies  with  greater 
certainty  in  determining  the 
circiunstances  under  which,  because  of 
diversified  activities,  exemption  orders 
would  be  entered  or,  having  been 
granted,  continued.  The  Commission  is 
also  publishing  for  conunent  a  rule 
amendment  and  a  related  form 
amendment  to  provide  that  a  claim  of 
exemption  pursuant  to  rule  by  an 
intrastate  public-utility  holding 
company,  in  order  to  be  effective,  would 
require  such  holding  company  to  meet 
one  of  the  safe  harbor  provisions  of  the 
new  rule. 

DATE  Comments  must  be  received  on  or 
before  May  15. 1989. 

aoohess:  Send  comments  in  triplicate  to 
Jonathan  G.  Katz.  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Wellington,  DC  20549. 
(Reference  to  File  No.  S7-2-89).  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549. 

FOn  FURTHER  INFORMATION  CONTACT. 
William  C.  Weeden,  ^sistant  Director 
(202)  272-7683  or  Sidney  L  Cimmet, 
Senior  Special  Counsel  (202)  272-7340, 
Office  of  Public  Utility  Regulation, 
Divisioaof  Investment  Management. 


Securities  and  Exchange  Conunission. 

450  Fifth  Street,  NW..  Washington.  DC 

20549. 

SUPPLEMBITARY  INFORMATION:  The 

Securities  and  Exchange  Conunission  is 

asking  for  public  comment  on: 

(1)  Proposed  rule  17  under  the  Public 
Utility  Holding  Company  Act  of  1935  (15 
U.S.C.  79a  et  seq.)  ("Act").  The  proposed 
rule  would  provide  that  after  three  years 
from  its  adoption,  in  determining 
whether  to  grant  modify,  or  revoke  any 
order  of  exemption  under  section  3(a)(1) 
(15  U.S.C.  79c(a)(l))  of  the  Act.  the 
Commission  shall  not  deem  interests  of 
any  intrastate  pubhc-utility  holding 
company  in  non-utility  businesses  to  be 
detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers 
within  the  meaning  of  the  "unless  and 
except"  clause  of  section  3(a)  (15U.S.C. 
79c(a))  of  the  Act '  if  either  (a)(i)  the 
interests  in  businesses  which  are  not 
functionally  related  ("unrelated")  to  the 
operations  of  public-utility  affiliates  of 
the  holding  company  are  of  limited  size, 
as  specified  in  the  rule,  to  assure  that 
the  public-utility  business  remains  the 
primary  business  of  the  holding- 
company  system  and  that  the  extent  of 
the  risks  to  utility  operations  from 
possible  financial  reversals  of  unrelated 
activities  and  the  possible  effect  of 
those  activities  on  the  filling  of  capital 
needs  for  utility  purposes  are  limited; 
and  (ii)  certain  other  conditions  are 
satisfied  which  are  intended  to  insulate 


■  Section  3(aMl).  in  essence,  provides  that  the 
Commission.  l>y  rules  and  regulations,  or  by  order 
upon  application,  shall  exempt  any  predominantly 
intrastate  holding  company  (and  its  subsidiaries) 
from  any  provision  or  provisioiu  of  the  Act  "u/i/ess 
and  except  insofar  as  //  finds  the  exemption 
detrimental  to  the  public  interest  or  the  interest  of 
investors  or  consumers."  15  VS.C  79c(aHI) 
(empihasis  added).  Holding  companies  not  exempted 
by  section  3(a)(1)  are  not  the  subject  of  this 
proposed  rulemaking  because  their  diversification 
activities,  if  any.  are  already  subject  to  appropriate 
review,  or  because  diversification  is  not  relevant  to 
their  operations.  Section  3(a)(2)  exempts  a4iolding 
company  that  is  predominantly  a  public-utility 
company.  Such  a  company's  diversiHed  activities, 
whether  conducted  directly  as  a  division  of  the 
holding  company,  or  through  a  subsidiary,  make  i! 
possible  for  state  regulatory  authorities  (o  monitor 
and  delimit  such  activities  in  the  context  of 
ratemaking  or  the  approval  of  security  issuances. 
Section  3(a)(3)  exempts  a  holding  company  that  is 
primarily  engaged  in  an  industrial  or  other  non- 
utihty  business  where  the  utility  subsidiary  is 
functionally  related  to  the  (primary)  non-utihty 
business.  Section  3(a)(4)  exempts  a  holding 
company  that  is  temporarily  a  holding  company  by 
reason  of  the  acquisition  of  securities  for  purposes 
of  liquidation  or  distribution  in  connection  with  a 
bona  fide  debt  previously  contracted,  or  in 
connection  with  a  bona  fide  arrangement  for  the 
underwriting  or  distribution  of  securities.  Section 
3(a)(5)  affords  an  exemption  only  when  the  utiHty 
operations  conducted  by  a  holding  company  are 
such  that  the  holding  company's  utility  interests  are 
essentially  foreign  and  include  al  most  a  small  or  - 
minor  domestic  utility.  ;     .•     . 


the  utility  business  to  the  extent 
possible  from  legal  liabilities  stemming 
from  non-utility  operations  and  to 
prevent  the  diversion  of  utility  resources 
for  non-utility  purposes;  or  (b)(i)  the 
state  has  enacted  a  statute  governing 
the  formation  and/or  operations  of 
intrastate  public-utiHty  holding 
companies  and  their  affiliates:  (ii)  the 
state  has  considered,  or  authorized  the 
appropriate  state  commission  to 
consider,  the  issue  of  diversification  of 
intrastate  public-utility  holding 
companies  into  non-utility  businesses  in 
light  of  the  public  policy  goals  of  the 
Act,  and  the  state  and/or  state 
commission  has  written  policies  with 
regard  to  such  diversification;  and  (iii) 
the  holding  company  is  in  compliance 
with  any  state  statute  and  any  state 
commission  rules,  regulations  and 
orders  pertaining  to  diversification 
activities.  Holding  companies  exempt 
under  section  3(a)(1)  of  the  Act  by  order 
of  the  Commission  when  rule  17  and  the 
related  proposals  become  effective 
would  have  a  one-time,  and  then  an 
aimual.  filing  requirement  of  certain 
information  required  of  companies 
claiming  exemption  under  nile  2(aHl)  of 
the  Act. 

(2)  An  amendment  of  rule  2  under  the 
Act  that  would  provide  that  after  three 
years  from  its  adoption,  any  intrastate 
public-utility  holding  company,  and 
every  subsidiary  company  thereof  as 
such,  upon  the  filing  of  an  exemption 
statement  on  form  U^A-2  under  the 
Act  initially  and  as  required  each  year 
thereafter,  shall  be  exempt  from  all  the 
provisions  of  the  Act  and  the  rules 
thereunder,  except  section  9(a)(2)  (15 
U.S.C  79i(a)(2))  of  the  Act.  if,  in  addition 
to  satisfying  present  paragraph  (a)(1)  of 
rule  2,  such  holding  company  meets  one 
of  the  safe  harbor  pro\isions  of  rule  17. 
A  special,  one-time  filing  of  form  U-3A- 
2  will  be  required  following  the  effective 
date  of  amended  rule  2  for  entities 
which  can  claim  exempt  status  under 
rule  2(a)(1)  on  such  effective  date. 

(3)  An  amendment  of  form  U-3A-2  to 
require  intrastate  holding  companies 
claiming  exemption  imder  rule  2  to 
furnish  information  supporting  the 
company's  ability  to  rely  on  one  of  the 
safe  harbor  provisions  of  rule  17. 

Background 

1.  Purpose  of  the  Section  3(a)(1) 
Exemption 

In  adopting  the  Act.  Congress 
determined  to  exempt  from  any 
provision  or  provisions  of  the  Act  a 
public-utility  holding  company  that 
although  engaged  in  interstate 
commerce,  has  an  essentially  intrastate 


6?1B  Fwfaral  Ragjster  /  Vol.  54.  No.  29  /  Tuesday.  February  14.  1989  /  Proposed  Rules 


character.*  Congress'  decision  is 
consistent  with  indications  in  the  Act's 
legislative  history  that  a  ma)or  purpose 
of  the  Act  was  to  create  a  system  to 
control  public-utiUty  holding  companies 
that  escaped  effective  state  regulation 
because  of  their  interstate  activities.' 
While  Congress'  purpose  in  adopting  the 
section  3(a)(1)  exemption  is  not  entirely 
explicit,  it  appears  that  Congress 
believed  that  a  company  that  is 
"predominantly  intrastate"  could  be 
effectively  controlled  by  the  state  in 
which  it  is  primarily  located.*  This 
assessment  is  supported  by  the  Senate 
and  House  Reports,  which  state  that  a 
predominantly  intrastate  company  is 
"essentially  not  the  kind  of  public-utility 
holding  companly]  at  which  the 
purposes  of  the  legislatioo  are 
directed  •  *  •."• 

2.  Operation  of  Sections  3(aXV  ond  3(c) 

Section  3(a)(1)  of  the  Act  provides 
that  the  Commission  "shall"  grant  an 
exemption  from  "any  provision  or 
provisions"  of  the  Act  and  the  rules 
thereunder  to  a  predominantly  intrastate 
holding  company  and  its  subsidiaries 
"unless  and  except"  the  Commission 
finds  the  exemption  "detrimental  to  the 
public  interest  or  the  interest  of 
investors  or  consumers"  (hereinafter 
referred  to  as  "protected  interests").* 


<  H.R.  Rep.  Na  13ia  74lh  Coa«..  1«t  Ses*.  10 
(1935)  ("HouM  Report")-,  tee  also  S.  Rep.  No.  621. 
74th  Cong..  IM  Snr  24  (1«3S)  (-Senate  RepofT). 

*  See.  ^^  Senate  Report  tuprm  note  2.  at  12: 
HouM  Report  $upra  nole  IMS.  Other  paili  of  die 
legislative  hiatory  diecuea  particular  difRcnltiea 
faced  by  state*  in  regulating  interatate  holding 
company  ayttema.  For  example,  the  Houae  Report 
describea  a  hoiding-oompany't  keeping  of  ita  booka 
in  a  state  other  than  the  one  in  which  it  is  located, 
in  order  to  eacap*  effective  stale  regulation,  aa 

*"  *  *  |o|ne  of  tlM  moat  obatnictive  features  of  the 
holding-company  drvioe  ftom  tiie  point  of  view  of 
Slate  regnlattoo  of  locaT  operating  ooiiipaaiea.- 
f  louse  Report  mipara  aoto  >,  •(  sa  See  alto  79 
Cong.  Rec  S3SS-S7  (103S)  HMMelor) 

*  See.  e^..  Report  of  NaUooal  Power  Policy 
Cominiltee.  H.  Doc  Na  137. 74(h  Cong.,  lit  Seas.  S 
(1B35)  ("Power  Micy  Coandttee  Report");  Senate 
Report  at  11-12  Hooae  Raport  at  IZ  See  aiso  the 
atatement  by  Senator  Wheeler:  Thia 

biD.  *  *  '  seeks  not  for  further  concentration  of 
power  In  the  handa  of  the  Government  *  *  *;  on  the 
contrary.  tiM  tendency  of  the  MU  <•  to  asake  tiMMe 
power-holding  oompaniee  dacaalraliie.  ao  that  they 
can  be  controlled  in  a  soull  number  of  State*  where 
they  carry  on  their  operating  facilities.  79  Cong.  Rec 
8384. 

*  Senate  Report  supra  note  2,  at  24;  House 
Report,  supra  note  2.  at  10. 

*  The  original  draft  of  S.  2796  provided  that  the 
Commission  "may  exempt"  a  holding  company.  This 
was  amended  to  "shall  exempt"  in  order  to  remove 
the  Commission's  discrelioa  whether  to  grant  an 
exemption.  79  Cong.  Rac  S3S1. 8301  B39S  (Wheeler). 
Nevertheless,  Congress  aiade  it  dear  that  the 
Commission  retained  the  ability  to  make  certain 
that  ihe  exempliona  coaforiBad  to  the  Act's 
purposes:  By  thus  impoaing  a  mandatory  duly  upon 
the  Commission  to  exempt  companies  falling  within 
defined  categories  except  where  such  exemption  is 


Tile  terms  "provision  or  provisions" 
allow  for  a  partial  exemption:  that  is.  the 
Commission  can  condition  or  qualify  an 
exemption,  or  limit  an  exemption  to 
particular  provisions  of  the  Act.^ 

The  Commission  also  has  the  power 
to  revoke  a  company's  exemption  *  and 
has  exercised  that  power  in  two  cases. 
In  each  case,  it  found  both  changed 
circumstances  (as  set  forth  in  section 
3(c))  and  detriment  to  protected 
interests  (as  set  forth  in  section  3(a)).* 

3.  Relationship  of  DeUiment  to 
Diversiffcation 

To  determine  the  meaning  of 
"detrimental"  in  the  context  of  the 
"unless  and  except"  clause  of  section 
3(a).  and  the  extent  to  which 
"diversificatioo"  is  to  be  considered  in 
the  analysis,  it  is  necessary  to  consider 
the  language  of  the  statute  and  its 
purpose,  as  well  as  the  Act's  legislative 
history. 


definitely  detiiinentBl  t«  Ihe  basic  piirpessaof  the 
statute,  the  Coaaiittae  ha*  Ml  free  to  broaden  the 
exemptiona  beyond  what  vrould  be  i«alifiad  if  the 
exampboaa  had  been  made  unqualified  and  self- 
operative  and  t>eyond  the  power  of  the  Commission 
to  correct  when  abuaed  or  uaed  to  drcunwent  the 
purposea  of  the  title.  Senate  Report  mipra  not*  2.  at 
24.  See  o/ao  79  Cong.  Rec  8386. 

*  See.  Ag.  Long  Ukmd  Lighting  O?-  18  S£.C  717 
(1945).  twhere  the  Commission  revoked  an 
exemption  from  all  provisions  of  the  Ad  which  H 
had  granted  nine  years  previously  and  granted 
instead  a  SMxhfied  exemption  from  certain 
provisions  of  the  Act.  while  requiring  registration 
and  compliance  with  others:  North  Amencon  Co.  v. 
S£C.  327  U.S.  686.  aB8-8S  (1*46).  where  the 
Supreme  Cowl  noleo  that  the  Conwiaaion  could 
exempt  a  pradominantly  totaaalato  hoMhigcnBpaiiy 
from  aaction  11  or  any  psosiaton  of  the  Act  United 
Utilitiee.  20  S.E.C  408  flSIS).  where  the  Conuniaaiai 
granted  an  examptian  aob^ct  to  the  condition  that 
the  holding  company  sell  its  out-of-sUte  asaeta.  In 
the  case  of  a  partial  exemption,  the  holding 
conqMny  wanU  be  reqnired  to  regUler  with  reaped 
to  tboae  provteiona  kom  which  it  i*  not  exempt 
lyAaa  Atml.  Alc  4SS.EX:.  1198. 1198(1978).  dNng 
Tfm  l^oplm  Gat  Light  and  Coke  Co.  4»S£S:.nt. 
831  (1987):  Waafaiagtan  Caa  Light  Co.  44  S.E.C  SIS. 
SIS  (ISn):  Ammean^nmigaPtmerCA.  8  S£C 
908. 40*  (1S8S). 

*  Sacbon  3(c)  providaa.  in  pertinent  part  that: 
|w)henever  the  Comwiaaton.  on  ila  own  motion,  or 
upon  application  by  the  holding  company  or  any 
aubaidiary  company  thoreof  exempted  by  any  order 
iaatied  under  iybaoclien  (a),  or  by  the  subaidiar]^ 
company  exempt  by  any  order  iaaued  under 
subsection  (b).  finds  that  the  circumstances  which 
gave  rise  to  the  isauanoe  of  such  ortier  no  longer 
exist,  the  Commisaion  ahalt  by  order  revoke  such 
order. 

*  In  Long  Island  Lighting  Co..  18  S.E.C  717  (1945). 
changed  circumstance*  in  the  company's  structure 
resulted  in  non-compliance  with  section  ll(bK2) 
(governing  corporate  stmcture  and  voting 
distribution),  which  the  Commission  determined 
was  detnmental  to  the  public  interest  IS  SE.C  at 
772.  The  Commission  also  found  detriment  to  the 
public  in  Colonial  Gas  Energy  Sys..  HCAR  No. 
22144  (July  30. 1981).  where  change*  in  the  financial 
structure  of  Colonial  impaired  its  ability  to  raise 
needed  capital  and  adversely  affected  its  operating 
subsidiaries. 


A.  Section  1:  Abuses  Sought  To  Be 
Eliminated  by  the  Act 

Non-utility  diversification  and 
investment  in  speculative  ventures  by 
public  utility  holding  companies  was  of 
concern  to  Congress  in  the  passage  of 
the  Act.  To  eliminate  the  abuses 
identified  in  section  1(b)(4) »"  and  other 
abuses  and  to  further  the  Act's  policies. 
Congress  adopted  section  11(b)  (15 
U.S.C.  79k(b))  which  by  its  terms  applies 
only  to  registered  holding  companies.'  * 

Congress  did  not  make  strict 
compliance  with  section  11(b)(1)  a 
prerequisite  to  obtaining  an  intrastate 
exemption  under  section  3(a)(1).  •«  Thus, 
it  appears  that  Congress  did  not  intend 
that  diversification  perse  should  make 
an  exemption  under  section  3(a)(1) 
unavailable. 

Since  intrastate  holding  companies 
meeting  the  provisions  of  section  3(a) 
are  not  prohibited  from  non-utility 
diversification  per  se,  it  is  the 
Commission's  obligation  under  section 
3(a)(1)  to  determine  the  circumstances  in 
which  such  diversification  is  or  could  be 
detrimental  to  protected  interests  and. 
therefore,  provide  a  basis  for  denying  an 
exemption. 

B.  Section  11(b):  Exempt  Company 
Diversification. 

In  the  early  years  of  the 
administration  of  the  Act.  the 
Commission  in  some  cases  granted 


"  Section  l(bK4)  provides  thai  a  detriment  to 
protected  interests  exists  when  Ihe  growth  and 
extension  of  holding  companies  bears  no  relation  la 
economy  of  management  and  operation  or  the 
integration  and  coordinalian  of  related  operatii^ 
propertiea. 

"  Section  ll(bMl)  (IS  U.&C  79k(b)(l)) require* a 
registered  holding  company  to  limit  its  utility 
operations  essentially  to  "a  single  integrated  pubKc- 
ulihly  system."  Section  ll(bHll  also  forbid*  a 
registered  holding  company  from  diversifying  into 
any  non-utility  business  unless  that  business  is 
"reasonably  incidental  or  economically  necessary 
or  appropriate"  to  its  utility  operations.  With 
respect  to  lection  n(b)(l).  It  has  been  the 
Commission's  consistent  interpretation.  sub)ect  to 
certain  limited  exceptions,  that  a  registered  holding 
company  may  not  engage  in  a  non-utility  business 
unless  it  is  functionally  related  to  the  operation*  of 
the  pubKc-otility  system  of  the  holding  company. 
See  Michican  Consolidated  Gas  Co.  v.  S.E.C  444 
F.Zd  913  (DC.  Cir.  1971). 

'  •  See  North  American  Co.  v.  S.E.C..  327  U.S  at 
808-99:  Not  all  companies  that  are  engaged  in 
interstate  activities,  however,  must  necessarily 
comply  with  section  n(bHl)  By  Ihe  terms  of  section 
3(aKl).  if  a  holding  company  aiid  all  of  its 
subsidiaries  are  predominantly  intrastate  in 
character  *  •  *  the  Commission  may  grant  an 
exemption  from  any  provision  of  the  Act  unless  and 
except  insofar  as  it  finds  Ihe  exemption  detrimental 
to  the  public  interest  *  *  *  There  alto  are 
indication*  in  the  legi*lalive  hiatory  that  "the 
exemption*  granted  to  *uch  companies  (pursuant  to 
teclion  3(a))  would,  of  course,  free  them  from  the 
provi*ion«  of  Section  11."  79  Cong.  Rec  at  10359 
(statement  of  Congreasman  Eicher). 
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exemptions  under  section  3(a).  which 
permitted  retention  of  non-utility 
properties  that  were  not  functionally 
related  to  the  operations  of  public-utility 
companies.  The  Commission  did  not 
press  for  full  compliance  with  the 
standards  of  section  11(b)(1)  only  as  a 
matter  of  discretion,  not  for  lack  of 
authority  under  the  Act.** 

More  recently,  the  Commission,  on  a 
few  occasions,  has  considered  the 
availability  of  a  section  3(a)(1) 
exemption  and  the  extent  to  which 
section  11(b)(1)  should  be  applied  to 
intrastate  public  utility  holding 
companies  that  diversify  into, 
especially,  unrelated  non-utility  areas.** 
The  most  extensive,  albeit  inconclusive, 
consideration  of  the  subject  is  found  in 
Pacific  Lighting  Corp.,  45  S£.C.  152 
(1973).  where  four  Commissioners 
considered  for  the  first  time  whether  a 
predominantly  intrastate  holding 
company's  diversification  into  non- 
utility  businesses  made  its  continued 
exemption  detrimental  to  protected 
interests  within  the  meaning  of  the 
"unless  and  except"  clause.  Because  a 
majority  of  the  Commission  considering 
the  issue  were  unable  to  agree  on 
whether  Pacific  Lighting  met  the 
appropriate  standards,  the  company 
retained  its  exemption." 

Discussion 

Recently,  substantial  diveraification 
activities  by  some  exempt  intrastate 
holding  companies  have  raised 
questions  concerning  whether  these 
companies  continue  to  be  entitled  to 
their  exemptions  from  the  Act.'* 


'*  This  basis  for  Commission  action  was  made 
explidt  by  the  Commission  in  Public  Service  Corp. 
of  New  Jersey.  27  SX.C  682,  706-08  (1948). 

'•  The  Commission,  in  construing  section 
ll(b)(l)in  relation  to  reg/ste/«/ holding  companies, 
has  adopted  what  has  been  referred  to  as  the 
•functional  relationship"  test.  Michigan 
Consolidated  Gas  Co.  v.  S.E.C..  444  FAl  913, 916-17 
(D.C.  Cir.  1971),  citing  North  American  Co.  v.  S.E.C., 
327  U.S.  at  607  (dicta  approving  functional 
relationship  test).  To  retain  (or  acquire  pursuant  to 
sections  9  and  10)  a  particular  non-utility  business, 
a  registered  holding  company  or  its  subsidiary  must 
show  that  its  "other  business"  is  reasonably 
incidental  or  economically  necessary  or  appropriate 
to  the  operations  of  such  integrated  public-utility 
system,  and  that  the  retention  of  the  other  business 
is  necessary  or  appropriate  in  the  public  interest.  Id. 
at  916. 

■*  A  similar  result  was  reached  in  National 
Utilities  a  Industries  Corp..  45  S.RC.  167  (1973). 

'•  As  of  October  31. 1968.  there  were  88 
companies  that  claimed  exemption  under  rule  2  as 
intrastate  holding  companies.  About  one-half  of 
such  claimants  had  only  non-utility  interests  that 
were  functionally  related  to  the  utility  operations  of 
the  holding-company  system.  The  other*  divide 
roughly  equally  into  two  groups:  One  group 
consisted  of  claimants  with  10%  or  more  of 
consolidated  assets  attributable  to  non-utility,  non- 
functionally  related  interest*;  the  other  group 
comprised  daimants  that  were  less  diversified.  Of 


Moreover,  utilities  whose  major 
construction  projects  are  completed  or 
nearing  completion  or  have  been 
deferred  because  the  increased  demand 
for  utility  services,  at  least  temporarily, 
has  slowed  or  halted  may  be  expected, 
because  of  surplus  retained  earnings,  to 
increase  unrelated  non-utility  business 
investment." 

When  an  exempt  public-utility  holding 
company  engages  in  non-utility 
activities,  there  is  a  potential  for 
detriment  to  protected  interests.** 
Should  non-utihty  investments  prove 
unsuccessful,  the  investment  caliber  of 
the  exempt  holding  company's  securities 
may  decline,  the  costs  ef  raising 
additional  capital  for  contribution  to 
utiUty  affiliates  may  rise,  and  the  rates 
charged  to  consumers,  which  support 
the  securities,  may  become  higher  than 
might  otherwise  be  necessary.  Other 
potential  detriments  that  could  result 
from  non-utility  diversification  include 
the  transfer  of  expertise  and 
management  acumen  created  within  a 
utility  to  non-utility  ventures,  cost- 
shifting  to  the  utility,  utility  purchases 
from  non-utility  affiliates  at  above 
market  prices,  and  the  potential  for 
decreased  reliability  of  utility  service.** 


the  34  companies  exempted  by  order  of  the 
Commission  under  section  3(a)(1).  about  one-fifth 
appeared  to  be  significantly  diversified  at  that  date. 

■^  Other  possibihties  for  surplus  earnings  are:  (1) 
Pay  higher  divideiKls  to  shareholders:  (2)  repurchase 
common  stock:  (3)  retire  debt  and  preferred  stodc 
(4)  diversify  into  functionally  related  non-utility 
projects:  (5)  expand  current  plant  beyond 
anticipated  needs;  (6)  hold  liquid  capital  for 
potential  increase  in  plant  capacity:  and  (7) 
decrease  consumer  rate*. 

■*  Actual  harm  to  investors,  consumers,  or  the 
public  interest  is  not  required  to  invoke  the  "unless 
and  except"  clause.  The  Commission  has  recognized 
that  potential  harm  to  protected  interests  is  itself  a 
detriment  even  though  no  actual  harm  has  yet 
occurred.  Standard  Oil  Co„  10  SXC 1122. 1129 
(1942).  citing  Detroit  Edison  Co.  v.  S.EC..  119  F.2d 
730.  739  (1941].  ("The  statute  contemplates  action 
prospectively.  It  is  a  preventive  measure  intended  to 
regulate  adion  before  the  interests  of  those 
concerned  are  adversely  affected.") 

'•  The  Federal  Energy  Regulatory  Commission 
("FERC")  has  also  recognized  the  potential 
detriments  of  an  unfettered  diversification  program. 
Twice  recently,  first  in  Central  Vermont  Public 
Service  Corp..  39  FERC  Para.  61.295  (1967),  and  then 
in  Central  Illinois  Public  Service  Co..  Docket  No.  EL 
87-60-000  (January  2a  1968).  FERC  invoked  the 
provisions  of  section  203  of  the  Federal  l>ower  Act 
to  assert  jurisdiction  over  the  formation  of  a  new 
holding  company.  In  Central  Vermont,  FERC  stated 
its  reasons  for  asserting  jurisdiction  as  follows: 
Reorganizations  wherein  a  jurisdictional  public 
utility  becomes  the  wholly-owned  subsidiary  of  a 
parent  holdirtg  company  may  present  potential  for 
abuses  adverse  to  the  public  interest  To  the  extent 
that  utility  revenues  are  used  to  finance  non-utility 
operations,  the  cost  of  utility  services  may  be 
increased.  If  the  parent  mattes  unwise  investment 
decisions  the  reliability  of  service  of  Jurisdictional 
facilities  could  be  impaired.  This  aspect  of  the 
holding  company/operating  utility  relationship  was 
a  concern  to  those  who  enacted  Title  U  of  the  Public 
Utility  Act  (Footnote  omitted.)  We  are  asserting 


On  the  other  hand,  diversification  by 
holding  companies  into  areas  unrelated 
to  their  core  business  could  translate 
into  improved  earnings  prospects  for 
investors  and  could  be  potentially 
beneficial  to  consumers  by  reducing  the 
utility's  cost  of  capital  and  improving  its 
access  to  the  capital  maricets.  To  clarify 
the  appropriate  standards  for  permitting 
diversification  activities  of  exempt 
intrastate  holding  companies,  the 
Commission,  pursuant  to  its  authority 
under  the  Act  is  publishing  for  comment 
this  proposed  rule. 

We  believe  that  the  issues  are  most 
appropriately  addressed  through 
rulemaking.  That  process  does  not  call 
into  doubt  the  exempt  status  of  any 
company  that  has  substantially 
diversified  into  unrelated  non-utility 
businesses.  Rather,  as  a  safe  harbor  15 
rule,  rule  17  does  not  express  the  only 
circumstances  in  which  diversification 
activities  may  be  conducted  t^rithout 
constituting  detriment  to  protected 
interests.  Moreover,  our  proposals 
afford  a  period  of  three  years  from  their 
adoption  for  (1)  an  exempt  intrastate 
public-utility  holding  company  to  adjust 
its  degree  of  diversification  in 
businesses  unrelated  to  its  utility 
operations  and  satisfy  certain  other 
conditions  or  (2)  the  holding  company's 
state  of  organization  to  provide  a 
regulatory  structure  meeting  the 
requirements  of  the  "state"  safe  harbor 
set  forth  in  paragraph  (a)(2)  of  rule  17. 

At  the  end  of  the  three-year  period, 
any  company  exempt  by  order  would 
continue  to  be  exempt  until,  under 
section  3(c]  of  the  Act,  the  Commission 
by  order  revoked  its  order.  Claimants 
under  rule  2  with  investments  in 
unrelated  non-utility  businesses  at  the 
end  of  such  three-year  period  and  not 
able  to  meet  one  of  the  safe  harbor 
provisions  of  rule  17  would  lose  their 
exemptions  at  that  time  and  would 
either  have  to  register  or  file  good  faith 
applications  for  exemptions  which 
would  afford  temporary  exemptions 
pending  Commission  action  on  the 
appUcations. 

1.  The  Proposed  New  Rule 

The  Commission  beUeves  Congress 
intended  that  the  Act,  among  other 
things,  regulate  holding  companies  that 
escaped  effective  state  regulation 
because  of  their  interstate  activities.*** 


jurisdiction  over  this  type  of  transaction  so  thai  in 
cases  where  (FERC)  finds  sufficient  potential  for 
abuse.  (FERC)  may  disapprove  the  transaction,  or 
place  appropriate  conditions  on  the  use  of  operating 
utility  funds,  pursuant  to  its  authority  under  section 
203(b)  of  the  statute  (emphasis  added). 

'<>  Section  l|a)(S)  (IS  U.S.C  79a(a)(S))  states  that 
public-utility  holding  companies  and  their 

CunhniHMj 
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Congress  also  intended  that  the 
rnmmiftiim  have  )ansdictioa  over 
companies  exempt  from  the  Act  nnder 
section  3(aKl)  as  predominantly 
intrastate.  In  addition.  Congress  did  not 
intntd  that  exempt  intrastate  companies 
be  subject  to  section  ll(bKl) 
prohibitions  against  noo-utility 
diversificatioa  to  the  same  extent  as 
registered  companies.  The  nature, 
extent  and  structure  of  such 
diversification  and  the  regulatory 
environment  in  whkh  it  occurs  would  be 
relevant  in  the  Commission's 
determination  whether  there  is  a 
detriment  to  protected  interests  that 
would  limit  the  availability  of  an 
exemption  under  saclioo  3(aKl)-** 
Where  the  relevant  state  has  made  a 
jud^nent  that  diversification  would  not 
conflict  with  its  abiUty  to  exercise 
regulatory  control  and  that  control  is 
manifested  in  a  state  public-utility 
holding  company  statute,  an  exemption 
from  the  Act  under  section  3(a)(1)  for  a 
predominantly  intrastate  company 
which  has,  or  intends  to  have, 
diversification  activities  would  be 
consistent  with  the  purposes  of  the  Act 

Accordingly,  and  assuming  no  other 
basis  existed  for  denying  an  exemption 


(ubcidiaiy  companfe*  are  affected  with  a  natkMial 
public  interMi  in  that,  among  othar  thing*.  *nh«tr 
activtliea  axlanding  ov«r  many  Sutaa  are  not 
auaceplibl*  of  affeclive  ooatrol  by  any  Stale  and 
make  diffioitt  if  not  tmpoaaibia.  effective  Slate 
regulatton  of  pvlriio-uliiity  ownpaniea." 

•  ■  CoMiatMit  wMt  Hm  laglaiativa  history 
tupparting  tiw  vtaw  thai  •  aaior  pMrpeaa  of  lh«  Ad 
ia  to  control  publifr«tility  holding  compaaiaa  dial 
eacape  affective  aUle  regulation,  the  Commiasion'a 
decisions  have  at  times  given  weight  to  the 
determinalioos  of  local  aathorities  when  aoalyxing 
the  iHua  of  delritMnt  la  lata  ISSS.  in  apprawing  a 
restructufiag  traasactioa  by  Wiaooosin  Energy 
Corporatton  ("WEC)  that  essentially  changed  Ihe 
batit  for  the  company's  exemption  from  section 
3|a)(2)  115U.&C  7fc(a)(2))  to  section  J(a)(l).  Ihe 
Comraiaaieii  loMaratad  ilsiwaitton  that  the  "unless 
and  except"  daase  doea  not  subject  unregistered 
holding  cnmpenlas  lo  Ihe  divereiflcatioo  limits  of 
section  ll(bKI)  to  the  same  extent  as  registered 
holding  ooapanles.  WimxntMin  Energy  Corp^  HCAK 
No.  24207.  V  SBC  Docket  3S7  (December  la  ISSSK 
The  Commiseioa  noted  that  there  was  a 
comprehensive  Wisconsin  Isw  governing  Ihe 
formation  and  operation  of  utility  holding 
companies  and  an  order  of  the  Public  Service 
Commiision  of  Wisconsin  ("PSCW")  limiting  WGCs 
B(  in  oooHitilily  asaeta  to  approximalely 


25%  of  holding-company  aaaats.  ensuring  thai  Ihe 
holding  company  would  maintain  its  predominantly 
uliHty  wlentattoa.  The  Commission  found  that 
WECs  divecalllcalioa  acUvUies.  aa  spedfically 
limited  by  Hm  WiwMHln  alatete  eml  PSCW  order, 
would  not  be  detrimental  lo  carrying  out  the 
provisions  of  section  n(bM1).  at  they  might  be 
applied  to  iatrasUte  exempt  holding  oompania* 
under  the  "unlesa  and  except"  clause  of  section  3(a|. 

/diatass. 

More  raoeirily.  the  Co— wisiinn  look  ttie  ssote 
peaitton  lagardtag  diversificatian  it  had  lakea  in 
WEC  in  a  very  similar  restnicturing  by  another 
Wiaconsin  iatraaUle  holding  company.  WPL 
HoMint.lne-»CMiNo.2*!0y¥>SECDocket«M 
(February  2B,  ISSS). 


under  section  9(aKl).  the  proposed  rule 
would  provide  a  "state"  safe  harbor 
under  the  following  drcnmstances: 

— ^The  state  has  enacted  a  statute 
governing  the  formation  and/or 
operations  of  intrastate  public-utility 
holding  companies  and  their  affiliates; 

—The  state  has  considered  or 
authorized  the  appropriate  state 
commission  to  conrider,  the  issue  of 
diversification  of  intrastate  public-utility 
holding  companies  into  non-utility        . 
businesses  in  light  of  the  public  |x>licy 
goals  of  the  Act  and  the  state  and/or 
state  commission  has  tvritten  policies 
with  regard  to  such  diversification:  and 

—The  holding  company  is  in 
compliance  with  any  state  statute  and 
any  state  commission  rules,  regulations 
and  orders  pertaining  to  diversification 
activities. 

The  Commission  ret^gnizes  that  this 
formulation  may  be  perceived  as  not 
refiecting  the  degree  of  state 
involvement  appropriate  under  the  Act 
Specific  comment  is  invited  concerning 
alternative  standards  for  the  state  safe 
harbor  that  would  provide  greater 
assurance  to  the  Commission  that  the 
purposes  and  policies  of  the  Act  were 
being  followed. 

Not  all  states,  however,  have  enacted 
or  may  enact  a  statutory  structure 
addressing  diversification.  In  the 
absence  of  a  state  judgment  as  to  what 
is  necessary  for  it  to  exercise  regulatory 
control  over  diversification  by  intrastate 
holding  companies,  the  rule  would 
provide  a  "regulatory"  safe  harbor  for 
companies  seeking  to  diversify.  In 
addition,  should  state  regulation  of 
diversification  prove  to  be  ineffective  in 
safeguarding  protected  interests,  the 
Commission  could  amend  its  rules  to 
provide  only  for  a  "regulatory"  safe 
harbor. 

Paragraph  (a)  of  the  proposed  rule 
sets  forth  the  general  proposition  of  the 
safe  harbors  that  on  and  after  three 
years  from  the  adoption  of  the  rule,  for 
purposes  of  the  "unless  and  except" 
clause  in  section  3(a).  interests  in  non- 
utility  businesses  would  not  be  deemed 
detrimental  to  the  protected  interests 
specified  in  that  clause  in  either  of  two 
situations. 

Paragraph  (a)(1)  states  the  conditions 
of  the  "regulatory"  safe  harbor 
provision.  The  first  three  conditions  are 
intended  to  insulate  the  utility  business 
of  an  intrastate  holding  company  to  the 
extent  possible  from  being  adversely 
affected  by  losses  in  non-utility 
operations  and  to  prevent  the  diversion 
of  utility  resources  for  non-utiUty 
purposes.  The  fourth  condition  would 
require  that  each  unrelated  non-utility 
interest  and  the  totality  of  such 


interests,  be  limited  ia  size,  relative  too 
the  consolidated  assets  of  the  holding 
company,  and  thaeSon  that  aU  other 
non-utility  interests  be  attributable  to 
functionally  related  btuiaesses.  that  is. 
businesses  a  registered  holding 
company  could  retain. 

Paragraph  (aKZ)  is  the  "state"  safe 
harbor  provision,  which  provides  that 
the  Coinmission  would  not  withhold 
exemption  on  the  basis  of  diversification 
if  (i)  the  state  of  organization  of  the 
holding  company  has  enacted  a  statute 
governing  thie  fbrmation  and/or 
operations  of  intrastate  public-utility 
holding  companies  and  their  affiliates; 
(ii)  the  state  has  considered,  or 
authorized  the  appropriate  state 
commission  to  consider,  the  issue  of 
diversification  of  intrastate  public-utility 
holding  companies  into  non-utility 
businesses  in  light  of  the  public  policy 
goals  of  the  Act  and  the  state  and/or 
state  commission  has  written  policies 
with  regard  to  such  diversification;  and 
(iii)  the  holding  company  is  in 
compliance  with  any  state  statute  and 
any  state  commission  rules,  regulations 
and  orders  pertaining  to  diversification 
activities. 

Holding  companies  exempt  under 
section  3(a)(1)  by  order  of  the 
Commission  when  rule  17  and  the 
related  proposals  become  effective 
would  have  a  one-time,  and  then  an 
annual  filing  requirement  of  certain 
information  required  of  companies 
claiming  exemption  under  rule  2(a)(1) 
under  the  Act  to  enable  the  Commission 
to  determine  if  a  safe  harbor  is 
available.  Where  none  is  available,  the 
Commission  would  determine  whether 
to  initiate  a  proceeding  to  revoke  the 
exempt  company's  order  because  of 
changed  circumstances  and  potential 
detriment  to  protected  interests. 

The  rule  would  have  no  force  or  effect 
for  a  period  of  three  years  after  its 
adoption  to  allow  affected  companies  to 
make  any  necessary  adjustments,  or  to 
allow  states  to  enact  the  appropriate 
pubhc-uUlity  holding  company 
legislation  to  achieve  regulatory  control 
over  intrastate  holding  companies. 

2,  The  Proposed  Amendment  to  Rule  2 

There  are  two  ways  an  intrastate 
holding  company  can  obtain  an 
exemption:  by  order  upon  application 
under  section  3  or  under  rule  2.  Rule 
2(a)(1)  allows  a  company  to  obtain  the 
exemption  afforded  by  section  3(a)(1)  by 
filing  a  claim  of  exemption  on  form  U- 
3A-2.  Such  a  claim  exempts  the  holding 
company  from  all  provisions  of  the  Act 
(except  section  9(a)(2)).  No  notice  is 
published  and  no  order  is  issued,  but  the 
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claim  must  be  renewed  by  annual  filings 
on  or  before  March  1  of  each  year." 

llie  Commission  is  proposing  an 
amendment  to  rule  2  to  provide  that  on 
and  after  three  years  from  the  adt^tion 
of  the  amendment  claims  of  exemption 
by  an  intrastate  public-utiHty  holding 
company  wtmkl,  in  order  to  be  effective, 
require  that  in  addition  to  satisfying 
paragraph  (a)(1)  of  rule  2.  such  bidding 
company  meet  one  of  the  safe  harbor 
provisions  of  rule  17.  Companies  relying 
on  rule  2  on  its  effective  date  would 
have  60  days  in  which  to  file  an  updated 
form  U-3A-2.  as  proposed  to  be 
amended.  Qaimants  who  could  no 
longer  rely  on  amended  rule  2.  when 
effective,  because  they  did  not  come 
within  one  of  tbe  safe  harbor  provisions 
of  rule  17,  may  be  aUe  to  file  a  good 
faith  application  for  an  order  of  the 
Commission  under  section  3(aUl)-  In 
any  proceeding  on  such  an  application, 
imrelated  non-utility  investments  would 
not  be  presumed  to  be  detrimental  to 
protected  interests. 

3.  The  Propoeed  Amendment  to  Form  U- 
.3A-2 

Form  lMA-2.  the  statement  by  a 
holding  company  claiming  exemption 
under  rule  2(aUl)  &<»»  aU  provisions  of 
the  Act  except  section  9(a)(2).  would  be 
amended  to  solicit  information  that 
would  enable  a  determination  that  a 
rule  2  claim  by  an  intrastate  holding 
company  was  meritorious  in  view  of  the 
requirement  added  to  rule  2. 


ReqMBStfori 

The  Commission  requests  public 
commort  on  proposed  rule  17,  proposed 
amended  rule  2.  and  proposed  amended 
form  U-3A-2.  Specific  comment  is 
invited  on:  (1)  Tlie  available  empirical 
evidence  with  respect  to  the  benefits 
and/or  detriments  of  diversification  into 
unrelated  non-utility  businesses  by 
public-uHHty  holdii^  compenier.  (2) 
whether  the  conditions  of  the  safe 
harbors  in  proposed  rule  17  are     - 
appropriate,  whether  more  restrictive 
conditions  are  needed,  or  whether  less 
restrictive  conditions  would  be 
adequate.  In  particular,  the  Commission 
invites  comment  on  whether  the 
consolidated  asset  test  and  the 
percentage  limitations,  in  paragraph 
(a)(l)(iv).  which  derive  from  the 
CoQunission's  opinions  in  Pacific 


"  Under  role  9.  the  exemption  may  be  terminated 
by  a  registered  letter  from  the  Commisaioa  slating 
that  a  qaesliMi  exisls  aboirt  the  holdinc  cooopany's 
entitleneal  to  the  exemption.  A  company  receiving 
a  tennination  letter  has  30  days  lo  either  register 
mder  the  Act  or  fHe  a  formal  application  for  an 
exemptioB  which,  if  filed  in  good  faith,  exempts  Ike 
iiimpfy  bom  the  Act  until  tbe  CoaamissiaB  iasaea 
a  fmal  order. 


Lighting  Corp.,  are  appropriate,  or 
whether  some  other  test  for  example 
the  approximately  25%  of  holding- 
company-assets  test  in  Wisconsin's 
holdiing  company  statute,  which  makes 
no  distinction  between  diversification 
which  is  related  and  unrelated  to  utility 
operations,  would  be  an  appropriate 
standard;  and  (3)  whether  other 
measiu^s  (e.g.,  gross  assets,  total    - 
revenues,  net  income,  shareholder 
equity,  etc.)  would  be  more  appropriate. 
If  you  suggest  other  measures,  please 
indude  related  percentage  figines  that 
you  recommend,  and  the  basis  therefor. 

Pacific  Enterprises  (formerly  Pacific 
Lifting  Corporation)  ("Pacific")  and  a 
Bubcormnittee  (tf  the  Ajnerican  Bar 
Association  ("ABA")  have  submitted 
propoaals,  dated  July  11  and  July  14, 
1968,  respectively,  concerning 
diversificatioo  by  exeD4>t  holding 
companies. 

Pacific  suggests  that  the  Commissioa 
issue  a  statement  of  administrative 
policy  regarding  exempt  bedding 
company  diversification  ("Policy 
Statement").  Under  the  Policy 
Statement 

— Diversification  would  not  in  and  of 
itselt  be  deemed  detrimental  to 
protected  interests. 
— Diversification  would  be  firet  and 

foremost  a  matter  for  state  regulation. 
— A  comprriiensive  state  holdii^ 
company  statute  should  not  be  the 
only  means  by  which  states  can 
adequately  protect  tbe  interests  tbe 
Act  is  int«ded  to  protect 
— ^Five  non-exclusive  facton  (concerning 
operational  and  functional  dealings 
between  utility  subsidiaries  and  the 
holding  company  and  non-utility 
subsidiaries)  wcMild  be  listed  for 
diversifying  exempted  holding 
companies  to  consider,  these  being 
factors  the  Coinmission  would 
consider  important  in  determining 
iK^iether  diversification  is  conducted 
in  a  manner  that  may  be  detrimental 
to  protected  interests. 
The  ABA'S  proposed  Interpretive 
Release  would  create  presumptions  as 
to  situatioDa.  on  account  oS 
diversification,  when  tbe  Commission 
would  not  challenge  exemptions,  and 
when  it  might  do  so.  in  its  discretion. 
Under  the  Interpretive  Release: 
— Diversification  would  not  affect  an 
exemption  if  a  state  regulator  with 
jurisdikrtion  over  utibfy  rates  and 
services  has  (1)  approved  or 
sanctioned  diversification  by  formal 
decision  or  statement  of  geiteral 
p^icy;  (2)  informed  tbe  Commission 
that  the  holding  company 
diversificaticn  program  is  consistent 
with  local  laws  and  no  substantial. 


detriment  to  protected  interests  is 
perceived;  or  (3)  in  a  proceeding 
involving  a  utility  subsidiary  of  the 
holding  company,  in  which  any 
material  question  involving  or  arising 
out  of  diversification  was  specifically 
in  issue,  made  no  finding  that 
diversification  in  and  of  itself  is 
detrimental  to  protected  interests. 
— Diversification  could  cause  the 
initiation  of  formal  proceedings  by  the 
Commission  in  exceptional 
circumstances,  such  as  when  (1)  a 
state  regulator  has  determined  that 
the  diversification  has  a  continuing 
material  adverse  effect  on  rates  and 
services;  (2)  the  state  regulator,  or 
others,  have  for  good  cause  petitioned 
the  Commission  to  initiate  a 
proceeding  under  the  "unless  and 
except"  clause  to  determine  if  the 
exemption  is  detrimental  to  protected 
interests;  or  (3)  the  Commission's  staff 
has  determined  that  there  is  imminent 
danger  of  substantial  harm  to  a  utilify 
subsidiary  of  the  exempt  holding 
company  by  reason  of  diversification. 

These  sidMniseions.  winch  differ  in 
form  and  sabstance  from  tbe 
Commission's  rulemaking  proposal 
have  been  placed  in  the  public  comment 
file  on  the  Commission's  proposal  and 
are  available  for  inspectiwL  While  these 
sulunissions  are  not  proposed  as 
alternatives  to  the  proposed 
Commission  rule  set  forth  below,  the 
Commission  invites  conuneot  on 
whether  some  or  all  of  the  provisions  of 
tiiese  proposals  should  supplement  or 
supplant  the  proposed  rule. 

Summary  of  initial  Regulatory 
Flexibffify  Analysis 

Ylle  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("Analysis")  in  accordance  with  5  US.C. 
603  regarding  the  proposal  of  rule  17  and 
the  pn^Mwed  amendments  to  rule  2  and 
form  U-3A-2.  The  Analysis  explains 
that  iHopoeed  rule  17  would  specify 
certain  circumstances,  on  and  after 
three  years  from  adoption,  in  which  non- 
utilify  diversification  by  an  intrastate 
public-utilify  holding  company  would 
not  be  deemed  detrimental  to  the  puUic 
interest  or  the  interest  of  investors  or 
consumers.  By  creating  safe  harbors,  the 
proposed  rule  is  intended  to  provide 
intrastate  pnblic-utilify  holding 
companies  with  greater  certainfy  in 
determining  the  circumstances  under 
which,  because  of  diversified  activities, 
exemptive  orden  would  be  entered  or, 
having  been  granted,  continued.  The 
pn^Ktsed  aaiendment  to  rule  2,  on  and 
after  three  years  from  its  adoption, 
would  require  that  a  claim  of  exemption 
under  that  rule  by  an  intrastate  holding 
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company,  in  order  to  be  effective,  would 
require  such  holding  company  to  meet 
one  of  the  safe  harbor  provisions  of  rule 
17.  The  proposed  amendment  to  form  U- 
3A-2  would  require  intrastate  holding 
companies  claiming  exemption  under 
rule  2  to  furnish  information  supporting 
the  company's  ability  to  rely  on  one  of 
the  safe  harbor  provisions  of  rule  17.  In 
passing  ^e  Act  Congress  included  in 
section  3(a)(1)  a  broad  exemption  for 
intrastate  public-utility  holding 
companies.  The  exemption  apparently 
stemmed  from  Congress'  belief  that  for 
such  companies  state  regulation  would 
provide  sufficient  public  protection  to 
obviate  the  need  for  additional  federal 
regulation.  Congress  did  not  however, 
shield  such  companies  entirely  from 
federal  regulatory  oversight  section 
3(a)(1)  requires  the  Commission  to  grant 
exemptions  to  intrastate  holding 
companies  "unless  and  except"  as  the 
Commission  finds  the  exemption 
detrimental  to  protected  interests.  The 
Analysis  states  that  substantial 
diversification  activities  by  some 
intrastate  holding  companies  have 
brought  to  the  fore  the  need  for  the 
Commission  to  clarify  the  standards  for 
determining  when  such  activities 
jeopardixe  exemptions  &Y)m  the  Act  The 
Analysis  notes  that  presently  only  one 
exempt  intrastate  pubUc-utility  holding 
company,  out  of  a  total  of  122.  is  a  small 
entity  as  defined  by  the  Commission's 
nle*.  The  Analysis  also  states  that  the 
Commission  believes  that  additional 
reporting  or  recordkeeping  requirements 
imposed  by  the  proposals  call  for 
information  that  is  readily  available  and 
can  be  assembled  with  no  significant 
increase  in  cost  to  any  intrastate  holding 
company.  The  proposals  could 
signiflcantiy  impact  a  small  entity  that 
intended  to  diversify  and  rely  on  one  of 
the  safe  harbors  by  possibly  causing 
such  a  holding  company  to  limit  its 
acquisition  of  imrelated  non-utility 
interests  as  might  be  required  by  the 
"regulatory"  safe  harbor,  or  as  might  be 
required  by  a  "state"  safe  harbor, 
depending  on  its  requirements.  The 
Analysis  notes  that  the  Coounission  has 
considered  certain  significant 
alternatives,  including  requiring  fewer  or 
less  burdensome  conditions  to  be 
satisfied  for  a  safe  harbor  to  be 
available  to  a  small  entity.  The  Analysis 
states,  however,  that  the  Commission 
believes  that  such  an  alternative  would 
be  inconsistent  with  the  legislative 
intent  of  section  3(a).  With  respect  to  the 
reporting  provisions  the  proposals 
would  add.  the  Analysis  states  that  the 
Commission  believes  that  an  exemption 
from  all  or  part  of  those  provisions  for 
small  entities  is  not  appropriate  in  view 


of  the  minimal  compliance  costs 
involved  and  the  need  by  the 
Conunission  of  the  information  to 
evaluate  entitlement  to  a  safe  harbor.  A 
copy  of  this  Analysis  may  be  obtained 
by  contacting  Sidney  L  Cimmet  Esq.. 
Mail  Stop  7-1,  Securities  and  Exchange 
Commission,  450  Fifth  Stieet  NW., 
Washington.  DC  20549. 

Cost  Benefit  of  Proposal 

The  proposed  rule,  rule  amendment 
and  form  amendment  ("the  proposals") 
could  significantiy  increase  regulatory 
compliance  costs  for  those  intrastate 
public-utility  holding  companies  that 
have  substantially  diversified,  or  intend 
to  srbstantially  diversify  into  non-utility 
businesses  uivelated  to  their  utility 
operations.  The  proposals  could  require 
an  intrastate  holding  company  that 
seeks  an  exemption,  or  that  seeks  to 
preserve  an  existing  exemption,  to  (1) 
forgo  an  acquisition  of  an  unrelated  non- 
utiUty  interest  or  to  divest  itself  of  such 
interests  previously  acquired;  or 
alternatively,  (2)  seek  enactment  by  the 
legislature  in  its  state  of  organization  of 
a  regulatory  structure  meeting  the 
requirements  of  the  "state"  safe  harbor 
set  forth  in  paragraph  (a)(2)  of  rule  17. 
Hcwever,  the  consequence  of  an 
intrastate  holding  company  having  to 
taUor  diversification  activities  to  come 
within  a  "regulatory"  safe  harbor,  or  a 
"state"  safe  harbor  where  one  exists,  to 
ensure  the  availability  or  continuation 
of  exempt  status,  carries  out  the 
Commission's  mandate  to  delimit 
detriment  to  protected  interests  that 
could  result  from  diversification  by 
intrastate  holding  companies  into 
businesses  bearing  no  relationship  to 
the  economy  and  management  of  utility 
operations. 

Where  the  states  do  not  act  the 
federal  standard  embodied  in  the 
"regulatory"  safe  harbor  is  intended  to 
delimit  detriment  that  could  stem  from 
diversification.  However,  where  the 
relevant  state  has  made  a  judgment  that 
holding  company  system  diversification 
would  not  conflict  with  its  ability  to 
exercise  regulatory  control  over  utility 
services,  and  that  control  flows  from  a 
state  public-utility  holding  company 
statute,  the  Commission  would  permit 
effectuation  of  Congress'  apparent  view 
that  an  intrastate  holding  company 
could  be  effectively  controlled  by  its 
state  of  organization. 

The  Commission  invites  specific 
comments  as  to  its  assessments  of  the 
costs  and  benefits  associated  with  the 
proposals,  in  addition  to  estimates  of 
any  costs  and  benefits  perceived  by 
commenters. 


Statutory  Basis  and  Text  of 
Amendments 

Rule  17  and  the  amendments  to  rule 
2(a)(1)  and  form  U-3A-2  are  being 
proposed  pursuant  to  the  authority  set 
forth  in  sections  3(a)(1)  and  20(a)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

list  of  Subjects  in  17  CFR  Farts  250  and 
259 

Accounting.  Reporting  and 
recordkeeping  requirements.  Securities. 
Utilities. 

Text  of  Proposed  Rule.  Rule 
Amendment  and  Form  Amendment 

Chapter  II  of  Titie  17  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  250-RULE8  AND 
REGULATIONS.  PUBLIC  UTILITY 
HOLOINQ  COMPANY  ACT  OF  1935 

1.  The  authority  citation  for  Part  250  is 
amended  by  adding  the  following 
citation: 

Authority:  Sees.  3.  za  49  Stat.  810. 833: 15 
U.S.C  79c,  79t  unless  otherwise 
noted.  *  *  *  Section  2Sai7  also  issued 
under  IS  U.S.C  79c(aMl)  and  79t(a). 

2.  By  adding  {  250.17  to  read  as 
follows: 

§2Sai7    Diveramcation  by  intrastate 


(a)  On  and  after  three  years  from 
(insert  date  three  years  after  date  of 
publication  of  the  adopted  Rule  in  the 
Federal  Register)  the  Commission,  in 
determining  whether  to  grant,  modify,  or 
revoke  any  order  upon  application 
under  paragraph  (1)  of  section  3(a)  of  the 
Act  shall  not  deem  holding-company 
direct  or  indirect  interests  in  non-utility 
businesses  to  be  detrimental  to  the 
public  interest  or  the  interest  of 
investors  or  consumers,  within  the 
meaning  of  section  3(a)  of  the  Act,  if— 

(l)(i)  All  such  holding-company 
interests  are  segregated  from  its  public- 
utility  business  through  separate 
corporate  subsidiaries; 

(ii)  There  are  no  service,  materials  or 
other  contracts  between  affiliated 
public-utility  companies  of  the  holding 
company  and  either  the  holding 
company  or  its  non-utility  affiliates 
except  to  the  extent  such  contracts  are 
subject  to  the  supervision  of  a  State 
conunission; 

(iii)  Except  for  dividend  payments  to 
the  holding  company  from  its  affiliated 
public-utility  companies,  which  dividend 
payments  have  not  been  objected  to  by 
the  State  commission,  there  is  no  use  of 
funds,  or  credit,  or  of  operating 


Federal  RegMer  f-  Vol.  54.  No.  29  /  Tueaday.  February  14.  1989  /  Proposed  Rules 


6707 


management  of  affiliated  public-utiUty 
companies  of  the  holding  company  for 
non-utility  purposes:  and 

(iv)  Holding-company  interests  in  non- 
utUity  businesses  not  having  a 
functional  relatiOBship.  within  the 
meaning  of  section  ll(bUl)  of  the  Act  to 
its  affiliated  public-utility  companies 
together  with  guarantees  by  the  holding 
company  of  any  obligations  of  such  non- 
utility  businesses  constitute  not  more 
than  10%  of  the  consolidated  assets  of 
the  holding  company;  and  holding- 
company  interests  in,  and  guarantees  of 
obligations  of.  any  one  sudh  business 
constitute  not  more  than  2%  of  such 
assets;  OT 

(2)(i)  The  State  of  organization  of  the 
holi^ing  company  has  enacted  a  statute 
governing  the  fotination  and/or 
operations  of  intrastate  pubtio-utility 
holding  conqiMnies  and  their  affiliates; 

(ii)  The  State  has  considered,  or 
authorized  the  appropriate  State 
commission  to  consider,  the  issue  of 
diversification  of  intrastate  pobtic-utibty 
holding  companies  into  non-atility 
businesses  in  light  of  the  public  policy 
goals  of  the  Act  and  the  State  and/or 
State  eomraisaian  has  written  pobcies 
vqth  regard  to  such  divetstficatioa*  and 

(iii)  The  holdfaig  conqwny  is  in 
compliance  with  any  State  statute  and 
any  State  commission  rales,  regulations 
and  orders  pertainbig  to  diversificatioa 
activities. 

(b)  For  ptffposes  of  paragra|rfi 
(a)(l)(iv)  of  diis  section,  holdfaig- 
company  direct  or  indirect  interests  in 
securities  which  could  be  acquired  by  a 
registered  hcMing  company  under 
section  9(c)  of  the  Act  or  l^  rules, 
regulations,  or  order  of  the  Conunission 
also  under  section  9(c),  shaH  be 
exdnded  for  purposes  of  computation 
from  die  numerator,  but  not  the 
denominator,  of  the  fraction  in  that 
calculation. 

(c]  Any  holding  company  exempt 
under  section  3(a)(1)  of  the  Act  by  order 
of  the  Commission  on  (insert  date  three 
years  after  date  of  publication  of  the 
sdopted  Rule  in  the  Federal  Register) 
shall  file  with  the  Commission  within  60 
days  after  such  date,  and  on  or  before 
March  1  of  each  year  thereafter,  a 
report  bearing  the  file  ntmiber  that  had 
been  assigned  to  the  exemptive  order  by 
the  Commission,  containing  the 
information,  as  of  the  close  of  the  last 
calendar  year,  required  by  paragraph  (4) 
and  Exhibit  A,  or  by  Exhibits  A  and  B, 
as  appropriate,  of  amended  Form  U- 
3A-2. 

3.  Section  250.2  is  amended  by 
revising  paragraph  (aKl)  and  adding 
paragraph  (c)  as  follows: 


S  250.2 


Exemption  of  holdbi9  compeniea 
leri 


(a)  •  •  • 

(l)(i)  Such  holding  OHnpany,  and 
every  subsidiary  company  thereof  whidi 
is  a  public-utility  company  from  which 
such  holding  company  derives,  directly 
or  indirectly,  any  material  part  of  its 
income  are  predominantly  intrastate  in 
diaracter  and  carry  on  their  business 
substantially  in  a  single  State  in  which 
such  holding  company  and  every  such 
subsidiary  company  thereof  are 
organized;  and 

(ii)  On  or  after  (insert  date  three  years 
after  date  of  publication  of  the  adopted 
Rule  in  the  Fedeial  Regbter)  such 
holding  c(Hnpany  meets  one  of  the  safe 
harbor  provisions  of  9  250.17. 

(c)  Any  holding  company  which  has 
filed  an  exemption  statement  in  reliance 
on  paragraph  (aKl)  of  this  section  prior 
to  (msert  date  three  years  after  date  of 
pubHcation  of  the  adopted  Rule  in  the 
Federal  Regbter)  shall  file  with  the 
Commission  within  60  days  after  such 
date  a  special  one-time  &hng  of  Form  - 
U-^  A-2.  as  amended.  amtahKtaig  only 
the  information,  as  of  the  close  ^  the 
last  calendar  year,  required  by 
paragraiA  (4)  and  Exybit  A.  or  by 
Exhibits  A  and  B,  as  appropriate,  oi 
amended  Form  U-3A-2. 

PART  asa-FORHS  PRESCRIBED 
UNDER  THE  PUBLIC  UTIUTY 
HOLDING  COHPANY  ACT  OF  1935 

4.  The  authority  dtotion  for  Part  259  is 
amended  by  add^  the  following 
citation: 

Autkoritr  Sk».  S,  6. 7,  la  12. 13, 14. 17(a). 
20. 49  SUt  812. 814.  US.  818. 823. 825. 827. 
83a  833: 15  U.S.C  79e.  79f.  TSg,  79),  791. 79m. 
79n.79q.79t  *  *  *  Section  259.402  also 
issued  under  sections  3(«)(1)  (IS  U.S.C 
79c{aKl))  and  X{a)  (15  U.&C  79t(a)). 

FonaU-SA-a    |Amaodad) 

5.  By  amending  Form  U-3A-2 
(referenced  in  f  2S9.402)  for  annual 
reports  pursuant  to  Rule  2  (§  250.2  of  this 
chapter)  for  exempt  holding  companies 
whidi  are  intrastate  or  predominandy 
operating  companies  by  adding  item  4 
and  revising  &dubit  A  and  adding 
&dubit  B  as  foDows: 


StalMBSBt  by  HoUbf  Cimitmay  ClaiBH^ 

Exaapliaa  Uadw  Kato  a  biMi  Iha  PioviHOM 

of  the  Public  Utility  Hokttng  Conpaoy  Ad  of 

1935 

•         •         *         •         • 

4.  If  the  daimant  relies  on  S  2S0i2(a)(l)  and 
§  2Sai7(aHl)  of  this  chapter,  the  following 
infonnation  as  of  (ha  dose  of  the  last 
calendar  year 


(a)  Consolidated  assets  of  daimant 

(b)  A  statetaent  (1)  tdentifymg  and 
desoitNng  witti  spedHcity  each  direct  or 
indirect  nao-«tility  interest  of  daioant  and 
(2)  catagorisiBg  each  svcfa  interest  as 
fimctioaaUy  rdated,  or  unrelated  within  tlte 
meening  of  section  11(b)(1)  of  the  Act. 

(c)  The  percentage,  siiowing  its  calculation, 
of  consolidated  assets  represented  by  each 
such  interest 


Exhibit  A 

A  consolidating  statement  of  income  and 
surplus  of  the  claimant  and  its  direct  or 
indirect  affiliated  companies  for  the  last 
fitytytr  year,  together  with  a  conaolidating 
balanos  sheet  of  daimant  and  sach  affiliated 
T»M««p»»«—  as  of  tlie  doe«  of  such  calendar 
year. 

Exhibit  B 

If  the  claimant  relies  on  f  2S0.2(a)(l)  and 
S  2S0.17(8)(2)  of  this  chapter,  a  statement  by 
the  claimant  that  its  State  of  organization  Ims 
enacted  a  statnta  govemiog  the  forawtiaB 
aad/or  operations  el  iatrastate  piibiio-stiiity 
holding  companies  and  tlietr  affiliates;  the 
State  has  considered,  or  authorized  the 
appropriate  State  commission  to  ccmsider.  the 
issue  of  diversificatioB  of  intrastate  public- 
utility  holding  companies  into  noD-oblity 
businesses  ia  h^  of  tlte  pablic  policy  goab 
of  the  Act  nd  the  Sute  aad/or  State 
conunisBiaa  has  written  policies  with  racaid 
to  such  diveraificaliasc  and  that  the  hokling 
conpaoy  b  in  compliaBce  «inth  any  Sute 
statute  and  say  State  commiseton  rules, 
regulatiaas  and  orders  periaiaiag  to 
diversification  activitiM. 


By  ttia  CoQuniaaioii, 

Febfuaiy  7. 1989. 
lonathan  G.  Katz. 
Secretory. 
[FR  Doc.  aB-»t01  Filed  2-13-8B;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  AdnaMetration 

20CFRP«t422 

Sodai  Security  Numbers  for  Neerbom 
ChHdren 


;  Social  Secarity  Administration, 
HHS. 

action:  Proposed  rule. 


;  In  these  proposed 
regulations,  we  are  amending  our  rules 
on  applying  for  a  social  security  number. 
Under  the  proposed  regulations,  when  a 
parent  gives  information  to  hospital 
personnel  for  the  birth  registration 
process  of  a  State,  including  for  thb 
purpose,  the  District  of  Columbia.  Puerto 
Rico,  Guam,  and  New  York  City,  the 
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parent  will  also  be  able  to  request  a 
social  security  number  for  his  or  her 
newborn  child.  When  a  parent  has 
requested  a  social  security  number  for 
the  child,  the  State  vital  statistics  office 
will  receive  the  request  with  the  birth 
registration  data  from  the  hospital  and 
then  forward  this  infonnation 
electronically  to  the  Social  Security 
Administration  (SSA)  where  a  social 
security  number  will  be  assigned  and  a 
card  will  be  issued  for  the  child  The 
vital  statistics  data  that  the  State  office 
receives  from  the  hospital  and  forwards 
to  SSA  will  serve  as  evidence  of  the  age, 
identity,  and  U.&  citizenship  of  the 
newborn  child  for  purposes  of  assigning 
a  social  security  number  to  that  child. 
Under  these  procedures,  the  parent  will 
not  be  required  to  file  a  separate 
application  for  a  social  security  number 
for  the  child. 

DATn:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  March  16, 1989. 
ADommt.  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Sectirity, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1S8S,  Baltimore,  MD 
21235,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration.  3-B-4  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  6.-00  ajn. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 


i^TiON  contact: 
lack  Schanberger.  Room  3-B-4 
Operations  Building.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (301) 
965-6471. 

SUPMJMMTMIV  ■gOWMATlOW:  At  the 
request  of  parents  or  guardians,  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  is  authorized  under 
section  206(c)(2)(B)(i)  of  the  Social 
Security  Act  (the  Act)  to  take 
affirmative  measures  to  assure  that 
social  security  account  numbers  are 
assigned  to  or  on  behalf  of  children  who 
are  below  school  age.  This  section  of  the 
Act  also  provides  that  the  Secretary 
shall  require  appUcants  for  social 
security  numbers  to  fiimish  the  evidence 
necessary  to  establish  their  age.  U.S. 
citizenship  or  alien  status,  and  true 
identity. 

Our  current  regulations  at  20  CFR 
422.103  provide  ^t  an  individual  may 
apply  for  a  social  security  number  by 
fiLng  a  signed  Form  SS-5  "Application 
for  Social  Security  Number  Card",  and 
by  submitting  evidence  of  age.  identity, 
and  U.&  citizenship  or  alien  status  as 


described  in  {  422.107.  Under  these 
current  rules,  a  U.S.  birth  certificate  is 
generally  accepted  as  evidence  of  age, 
as  evidence  of  identity  for  a  child  under 
7  years  of  age,  and  as  evidence  of  U.S. 
citizenship. 

In  1986,  we  assigned  approximately 
5.7  million  social  security  numbers, 
including  almost  2  million  to  children 
under  age  3.  We  expect  to  be  assigning 
many  more  social  security  numbers  to 
young  children,  primarily  because  of  the 
Tax  Reform  Act  of  1986  (Pub.  L  9&-514. 
section  1524)  and  the  Family  Support 
Act  of  1988  (Pub.  L 100-485).  The  Tax 
Reform  Act  requires  that  a  taxpayer 
who  claims  an  exemption  for  a 
dependent  must  provide  the  taxpayer 
identification  number  of  the  dependent, 
whidi  is  usually  a  social  security 
number,  on  tax  returns  due  after 
December  31. 1987.  if  the  dependent  is 
age  5  or  older.  Under  the  Family  Support 
Act  a  taxpayer  must  provide  a  taxpayer 
identification  number  for  dependents 
age  2  or  older  on  tax  returns  due  after 
December  31. 1989. 

In  1967,  we  began  a  pilot  project  in 
three  States  (New  Mexico.  Iowa,  and 
Indiana)  to  test  the  feasibility  of 
assigning  a  social  security  number  to  a 
newborn  child,  based  on  a  parent's 
request,  as  part  of  the  State's  birth 
registration  process.  At  the  request  of 
these  States,  the  procedures  established 
for  the  pilot  have  continued  Under 
these  pilot  procedures,  a  parent's 
participation  on  behalf  of  his  or  her 
newborn  child  is  voluntary,  and  we  do 
not  assign  a  number  unless  the  parent 
requests  it 

Because  of  the  growing  need  for 
persons  to  obtain  social  security  number 
cards  at  an  eariy  age,  we  initiated  the 
pilot  projects  as  an  alternative  to  the 
existing  process  which  is  provided  for 
by  our  current  regulations.  The  process 
of  issuing  a  social  security  number  card 
based  on  a  parent's  request  soon  after 
the  child's  birth  was  well  received  by 
the  new  parents,  the  pilot  States,  and 
the  participating  hospitals.  Our 
experience  shows  that  on  a  monthly 
basis,  more  than  75  percent  of  parents 
requested  social  security  number  cards 
for  their  newborn  children.  Further, 
participation  rates  have  increased 
because  more  parents  have  become 
aware  of  the  service  and  the 
convenience  of  requesting  a  card  in  the 
hospital  as  part  of  the  birth  registration 
process  rather  than  filing  a  Form  SS-5  at 
a  later  time. 

Because  of  the  success  of  the  pilot 
projects,  we  are  asking  the  other  States, 
including,  for  the  purpose  of  this  service, 
the  District  of  Columbia,  Puerto  Rico, 
Guam,  and  New  York  City,  to  enter  into 
agreements  writh  us  to  make  this  service 


available  nationally.  We  do  not  plan  to 
extend  this  service  to  any  other  U.S. 
territories  or  possessions  because  of  the 
relatively  small  number  of  births  and 
requests  for  social  security  numbers  in 
those  places.  We  are  proposing  to 
amend  our  regulations  to  include  this 
procedure  as  another  means  of  applying 
for  a  social  security  number. 

After  reviewing  the  results  of  the  pilot 
projects  and  discussing  the  pilot 
procedures  with  other  State  authorities, 
we  are  confident  that  the  birth 
registration  process  provides  reliable 
information  for  assigning  social  security 
numbers  to  newborn  children.  Further, 
the  analysis  we  conducted  in  one  of  the 
pilot  States  shows  that  there  is  very 
littie  potential  for  fraud  and  error  in  the 
birth  registration  process. 

Under  these  proposed  rules,  the  birth 
registration  processes  of  participating 
State  vital  statistics  offices  may  be  used 
to  obtain  a  social  security  number  card. 
A  question  will  be  added  to  the  birth 
registration  form,  asking  the  parent 
whether  he  or  she  wants  to  have  a 
social  security  number  card  issued  to 
the  newborn  child.  If  a  number  is 
requested  by  the  child's  parent  the 
appropriate  State  vital  statistics  office 
will  electronically  forward  the  request 
and  the  child's  name,  date  and  place  of 
birth,  sex,  mother's  maiden  name, 
father's  name,  address  of  mother,  and 
birth  certificate  number  to  SSA.  We  will 
then  assign  a  social  security  number  to 
the  child  and  send  the  card  to  the  child 
at  the  mother's  address. 

In  this  process  of  assigning  a  social 
security  number  to  a  newborn  child,  we 
will  consider  a  checked  box  or  other 
affirmative  response  by  a  parent  as 
indicated  on  the  birth  registration  form 
as  a  request  for  a  social  security  number 
for  the  child  We  will  consider  the 
information  transmitted  to  us  from  the 
birth  registration  form  by  these  State 
offices  to  be  acceptable  evidence  of  the 
child's  age.  Identity,  and  U.S.  citizenship 
because  it  contains  the  information  we 
need  to  establish  these  factors. 

As  noted  above,  section  205(c)(2)(B)(i) 
of  the  Act  provides  that  the  Secretary  is 
authorized  to  assign  social  security 
ntmibers  to  or  on  behalf  of  children  who 
are  below  school  age  at  the  request  of 
their  parents  or  guardians.  Although  our 
regulations  governing  the  issuance  of  a 
social  security  number  state  that  every 
individual  needing  a  number  may  apply 
by  filing  a  signed  Form  SS-5.  we  are  not 
requiring  a  signed  SS-5  for  a  number  in 
the  case  of  p€u%nts  who  request  a 
number  for  their  newborn  diild  as  part 
of  the  State  birth  registration  process. 
We  are  modifying  our  procedures  for 
several  reasons.  First  most  States 
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require  a  parent's  signature  on  the  birth 
registration  document  Additionally, 
when  preparing  the  registration 
document  most  hospitals  will  use  a 
worksheet  which  includes  the  question 
on  requesting  a  social  security  nimtber 
and  requires  a  parent's  signature.  We 
will  work  with  States  which  do  not 
require  a  signature  on  their  registration 
docxmient  to  prepare  operating 
procedures  and  guidelines  for  all 
hospitals  within  their  jurisdictions, 
including  a  facsimile  of  a  worksheet 
which  contains  both  the  social  security 
number  question  and  a  parent's 
signature,  to  assure  that  a  parent  who 
requested  a  number  for  a  newborn  child 
did  so  affirmatively.  We,  therefore, 
believe  that  the  procedures  we  are 
proposing  for  assigning  social  security 
numbers  to  newborn  dhildren  will 
minimize  the  possibility  that  we  will 
assign  numbers  in  error. 

To  emphasize  the  voluntary  nature  of 
the  process,  we  will  attempt  to  inform 
parents  about  the  social  security  number 
process  before  the  birth  of  their  child  so 
that  they  can  make  a  knowledgeable 
choice  about  requesting  a  number.  To  do 
this,  we  plan  to  use.  for  each  State  that 
decides  to  participate  in  this 
enumeration  process,  the  public 
information  materials  we  have 
developed.  The  materials  will  include 
TV  and  radio  promotions,  articles  in  the 
print  media,  and  most  important  public 
information  materials  distributed  in 
hospitals,  doctors'  offices,  prenatal 
clinics,  etc. 

Because  of  our  desire  to  implement 
this  procedure  nationally  in  1969,  we  are 
providing  a  30-day  comment  period 
instead  of  the  usual  60  days.  We  believe 
this  is  reasonable  in  view  of  the  public 
interest  considerations  that  have 
prompted  the  proposed  rules  and  the 
favorable  reactions  we  have  received  on 
the  pilot  projects. 

Regulatory  Procedures    * 
Executive  Order  12291 

The  Secretary  has  detennined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  the  regulations  do 
not  meet  any  of  the  threshold  criteria  for 
a  major  rule.  These  changes  are 
expected  to  save  the  Federal 
Government  $11.4  million  annually 
when  fully  implemented.  Therefore,  a 
regulatory  impact  analysis  is  not 
required.  .  _; 

Regulatory  Flexibility  Act         ... 

We  certify  that  th«se  regulations, 
which  affect  the  issuance  of  social 
security  number  cards  to  newborn 
children,  will  not  if  promulgated  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities, 
because  they  affect  only  the  voluntary 
participation  of  parents,  hospitals,  and 
State  vital  statistics  offices.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act  is  not 
needed. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting/recordkeeping  requirements 
requiring  the  Office  of  Management  and 
Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.802  Social  Security- 
Disability  Insurance;  13.803  Social  Security— 
Retirament  Insurance;  13.805  Social 
Security — Survivors  Insurance) 

List  of  SubjecU  in  20  CFR  Part  422 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Organization  and  Functions 
(Government  agencies),  Social  Security. 

Dated:  September  IS,  198& 
Dorcas  R.  Hardy. 
Commissioner  of  Social  Security. 

Approved:  Deceml>er  30, 1968. 
Otis  R.  Bowen, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  Subpart  B  of  Part  422  of  20 
CFR  Chapter  III  is  proposed  to  be 
amended  as  follows: 

PART  422-ORGANiZATK)NS  AND 
PROCEDURES 

The  authority  citation  for  Subpart  B 
continues  to  read  as  follows: 

Authority:  Sees.  205  and  1102.  Social  . ,    ^ 
Security  Act  (42  U.S.C  405  and  1302). 

2.  Section  422.103  is  amended  by 
revising  paragraphs  (b)  and  (c).  to  read 
as  follows: 

§422.103    Social  security  numbers. 

(b)  Applying  for  a  number— (1)  Form 
SS-5.  An  individual  needing  a  social 
seciuity  number  may  apply  for  one  by 
filing  a  signed  Form  SS-5.  "Application 
for  A  Social  Security  Number  Card"  at 
any  social  security  office  and  submitting 
the  required  evidence.  Upon  request  the 
social  security  office  may  distribute  a 
quantity  of  application  Form  SS-5  to 
labor  unions,  employers,  or  other 
representative  organizations.  PiR 
individual  outside  the  United  States  may 
apply  for  a  social  security  number  card 
at  the  Veterans  Administration  regional 
office,  Manila,  Philippines,  at  any  U.S. 
foreign  service  post  or  at  a  U.S.  military 
post  outside  the  United  States.  See 
$422,106  for  special  procedures  for  filing 
applications  with  other  government 


agencies.  Form  SS-5  may  be  obtained 
at: 

(i)  Any  local  social  security  office: 

(ii)  The  Social  Security 
Administration,  300  N.  Greene  Street, 
Baltimore.  Md.  21201; 

(iii)  Offices  of  District  Directors  of 
Internal  Revenue: 

(iv)  U.S.  Postal  Service  offices  (except 
the  main  office  in  cities  having  a  social 
security  office); 

(v)  U.S.  Employment  Service  offices  in 
cities  which  do  not  have  a  social 
security  office: 

(vi)  fhe  Veterans,  Administration 
Regional  Office,  Manila,  Philippines: 

(vii)  Any  U.S.  foreign  service  post  and 

(viii)  U.S  miUtary  posts  outside  the 
United  States. 

(2)  Birth  registration  document  The 
Social  Security  Administration  may 
enter  into  an  agreement  with  officials  of 
a  State,  including,  for  this  purpose,  the 
District  of  Colimibia,  Puerto  Rico.  Guam, 
and  New  York  City,  to  estabUsh.  as  part 
of  the  official  birth  registration  process, 
a  procedure  to  assist  SSA  in  assigning 
social  security  numbers  to  newborn 
children.  Where  an  agreement  is  in 
effect  a  parent  as  part  of  the  official 
birth  registration  process,  need  not 
complete  a  Form  SS-5  and  may  request 
that  SSA  assign  a  social  security 
number  to  the  newborn  child. 

(c)  How  numbers  are  assigned — (1) 
Request  on  Form  SSS.  If  the  applicant 
has  completed  a  Form  SS-5,  the  social 
security  office,  the  Veterans' 
Administration  regional  office,  Manila. 
Philippines,  the  U.S.  foreign  service  post 
or  the  U.S.  military  post  outside  the 
United  States  that  receives  the 
completed  Form  SS-5  will  require  the 
applicant  to  furnish  documentary 
evidence,  as  necessary,  to  assist  SSA  in 
establishing  the  age,  U.S.  citizenship  or 
alien  status,  true  identity,  and 
previously  assigned  social  security 
number(s],  if  any,  of  the  applicant.  A 
personal  interview  may  be  required  of 
the  applicant  See  9  422.107  for  evidence 
requirements.  After  review  of  the 
documentary  evidence,  the  completed 
Form  SS-5  is  forwarded,  or  data  from 
the  SS-5  is  transmitted,  to  SSA's  central 
office  in  Baltimore,  Md  where  the  data 
are  electronically  screened  against 
SSA's  files.  If  the  applicant  requests 
evidence  to  show  that  he  or  she  has 
filed  an  application  for  a  social  security 
number  card  a  receipt  or  equivalent 
docimient  may  be  furnished.  If  the 
electronic  screening  or  other 
investigation  does  not  disclose  a 
previously  assigned  number,  SSA's 
central  office  assigns  a  number  and 
issues  a  social  security  number  card.  If 
investigation  discloses  a  previously 
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assigned  number  for  die  applicant,  a 
duplicate  social  security  number  card  is 
issued. 

(2}  Request  on  birth  registration 
document  Where  a  parent  has 
requested  a  social  security  number  for  a 
newborn  child  as  part  of  an  official  birth 
registration  process  described  in 
paragraph  (bM2)  of  this  section,  the  State 
vital  statisdcs  office  will  electronically 
transmit  the  request  to  SSA's  central 
office  in  Baltimore.  Md.  along  with  the 
child's  name,  date  and  place  of  birth, 
sex.  mother's  maiden  name,  father's 
name  (if  shown  on  the  birth 
registrati<Hi).  address  of  the  mother,  and 
birth  certificate  number.  This  birth 
registration  information  received  by 
SSA  from  die  State  vital  statisdcs  office 
will  be  used  to  establish  the  age. 
identity,  and  U.S.  citizenship  of  the 
newborn  child.  Using  diis  information. 
SSA  will  assign  a  number  to  the  child, 
and  send  the  social  security  number 
card  to  the  child  at  the  mother's  adihess. 

(FR  Doc  80-3413  FUed  2-13-89: 8:45  am| 
MjjNQ  coec  «1SS-tt-« 


DEPARTMENT  OF -THE  TREASURY 
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[EE-44-«71 

incoiM  TasM;  Uinimuin  Parttdpatlon 

aocncy:  Internal  Revenue  Service. 

Treasury. 

acnow:  Notice  of  proposed  nifamaking. 


r:  This  doaunent  contains 
proposed  regulations  relating  to 
minimum  participation  standards  under 
section  401(a)(28)  of  the  Internal 
Revenue  Code  of  198&  They  reflect 
changes  made  by  section  1112(b]  and  (e) 
of  the  Tax  Reform  Act  of  1986.  lliese 
regulations  wiU  provide  the  public  with 
guidance  on  the  minimum  participadon 
standards  and  wiU  affect  sponsors  of. 
and  participants  in.  qualified  pension, 
profit-sharing  and  stock  bonus  plans. 
DATIS:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  April  17. 1989.  The  proposed 
amendments  generally  apply  to  plan 
years  beginning  after  December  31, 1988, 
except  as  otherwise  specified  in  the  Tax 
Reform  Act  of  1986. 

■nniwil  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CCJJLT 
(EE-44-87).  Washington.  DC  20224. 
KM  RMfTMBI  MFOfONATIOM  CONTACT: 
Nancy ).  Marks  of  dte  Office  of  the 


Assistant  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizatians). 
Internal  Revenue  Siervice.  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224,  (Attention:  CCdJLT)  (202) 
343-6854  (not  a  toll-fiee  number). 


Background  . 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (28  CFR  Part  1)  under 
section  401(a)(26)  of  the  Internal 
Revenue  Code  of  1986  (Code).  These 
amendments  are  proposed  to  conform 
the  regulations  to  section  1112(b)  and  (e) 
of  die  Tax  Reform  Act  of  1986.  (TRA  *86) 
(100  Stat.  2444). 

Amendments  to  Qualified  Plans 

Generally,  section  401(a)(26)  imposes 
new  minimum  participation 
requirements  that  plans  must  meet  in 
order  to  be  qualified  under  section 
401(a).  These  rules  are,  in  general, 
operational.  To  the  extent  that  a  plan 
does  not  meet  the  requirements  of 
section  401(a)(26),  the  plan  must  be 
amended  as  of  the  date  provided  herein 
in  order  to  retain  qualification,  such 
amendment  to  be  effective  as  of  the  first 
day  of  the  first  plan  year  to  which 
section  401(a)(26)  applies. 

Analysts 

In  General 

Section  401(aK2B)  requires  that  a 
qualified  plan  benefit  at  least  die  lesser 
of  50  employees  or  40  percent  of  all 
employees  of  the  employer.  Section 
401(a)(28)  applies  separately  to  an 
employer's  active  employees  and  the 
employer's  former  employees.  In 
addition,  to  the  extent  determined  by 
the  Secretary,  section  401(a)(28)  applies 
separately  to  certain  separate  benefit 
structures,  trusts,  and  other 
arrangements.  The  minimum 
participation  requirement  may  not  be 
satisfied  by  aggregating  separate  plans, 
even  if  such  plans  are  kientical  in  all 
respects  or  are  treated  as  a  single  plan 
for  coverage  and  nondiscrindnation 
purposes  and.  as  such,  are  treated  as 
providing  nondiscriminatory  employer 
contributions  or  benefits. 

Pursuant  to  the  grant  of  regulatory 
authority  to  provide  that  certain 
separate  benefit  struct\ires  may  be 
treated  as  separate  plans  subject  to 
section  401(a)(2e).  the  proposed 
regulation  provides  that  a  plan  satisfies 
section  401(a)(26)  only  if  each  current 
benefit  structure  under  the  plan  satisfies 
section  401(a)(26)  and.  in  the  case  of  a 
defined  benefit  plan  (but  not  a  defined 
contribution  plan),  the  plan's  prior 
benefit  structure  satisfies  section 


401(a)(26).  Under  the  regulation,  a  single 
current  benefit  structure  exists  %vith 
respect  to  each  portion  of  a  uniform 
benefit  formula  (either  a  formula  for 
allocating  contributions  and  forfeitures 
under  a  defined  contribution  plan  or  a 
formula  for  determining  an  employee's 
benefit  attributable  to  the  current  year 
tmder  a  defined  contribution  plan)  to  the 
extent  that  subsidies,  optional  forms  of 
benefit,  rights  and  features  are  provided 
on  a  uniform  basis  to  employees  eligible 
to  participate  under  such  formtda. 
Finally,  each  defined  benefit  plan  (but 
not  a  defined  contribution  plan)  includes 
a  single  prior  benefit  structure  that 
includes  all  benefits  accrued  under  the 
plan  as  of  the  end  of  the  prior  year. 

Sectim  401(a)(26)  generally  is 
effective  with  respect  to  plan  years 
beginning  after  December  31, 1988.  A 
deferred  effective  date  applies  with 
respect  to  certain  collectively  bargained 
plans. 

Significant  Special  and  Transitional 
Rules 

The  proposed  regulation  includes  a 
variety  of  permanent  special  rules 
designed  to  facilitate  the  application  of 
and  compliance  with  section  401(a)(26]. 
and  includes  several  transition  rules  for 
plan  years  beginning  in  1989.  The  most 
significant  of  the  special  permanent 
rules  are  as  follows: 

1.  A  current  benefit  structure  satisfies 
section  401(a)(26)  even  though  the 
structure  benefits  less  than  50 
employees  and  less  than  40  percent  of 
the  employer's  employees  as  long  as  the 
structure  benefits  at  least  20  employees 
who  primarily  are  nonhighly 
compensated  employees  and  the 
structure  is  included  in  a  plan  that 
currently  provides  meaningful  benefit 
accruals  to  at  least  50  total  employees.  If 
such  a  current  benefit  structure  benefits 
only  employees  who  become  employed 
by  the  employer  in  connection  with  a 
corporate  acquisition  or  simUar 
transaction,  the  structure  is  treated  as 
satisfying  section  401(a)(28)  for  5  plan 
years  after  the  transaction  even  though 
the  8tnu:ture  benefiting  such  employees 
may  benefit  fewer  than  20  employees. 

2.  A  current  benefit  structure  satisfies 
sectidn  401(a)(26)  without  regard  to  the 
number  of  employees  that  it  benefits  as 
long  as  such  structure  benefits  only 
employees  who  are  not,  and  have  never 
been,  highly  compensated  employees  of 
the  employer,  and  such  structure  (and 
the  benefits  thereunder)  are  not  relied 
upon  by  any  other  plan  or  current 
benefit  structure  to  satisfy  sections 
410(b)  or  401(a)(4). 

3.  A  defined  contribution  plan's  prior 
benefit  structure  is  deemed  to  satisfy 
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section  401(a)(26).  Thus,  a  frozen 
defined  contribution  plan  satisfies 
section  401(a)(26)  widiout  regard  to  the 
number  of  employees  who  have  benefits 
under  the  plan. 

4.  A  defined  benefit  plan's  prior 
benefit  structure  satisfies  section 
401(a)(26)  if  at  least  100  active  and 
former  employees  have  more  than  de 
minimis  benefits  under  the  plan  and  no 
three  highly  compensated  employees 
have  more  than  25  percent  of  the  total 
accrued  benefits  under  the  plan. 

5.  A  defined  benefit  plan's  prior 
benefit  structure  satisfies  section 
401(a)(26)  if  the  plan  provides 
additional,  meaningful  benefit  accruals 
under  one  or  more  current  benefit 
structures  for  at  least  50  employees  or  40 
percent  of  the  employer's  employees. 

6.  Most  defined  benefit  plans  that 
satisfy  section  401(a)(26)  with  respect  to 
prior  benefit  structures  because  the 
plans  provide  additional  meaningful 
current  benefit  accruals  will  satisfy 
section  401(a)(26)  in  subsequent  years 
with  respect  to  the  plan's  prior  structure 
without  any  requirement  for  retesting  as 
long  as  the  current  benefit  formula 
(including  the  rate  of  accrual)  relied  on 
remains  in  effect  and  continues  to 
provide  faHenefit  accruals  to  a  group  of 
employees  that  satisfies  the 
requirements  of  section  401(a)(26). 

The  most  significant  of  the  transition 
rules  included  in  the  proposed 
regulation  for  plan  years  beginning  in 
1989  are  as  follows: 

1.  A  simplified  definition  of  current 
benefit  structure  applies  for  the  1989 
plan  year  so  that  only  major  plan  benefit 
featiues  need  to  be  taken  into  account 

2.  A  reasonable  compliance  standard 
applies  for  die  1989  plan  year  for 
determining  whether  a  defined  benefit 
plan's  prior  benefit  structure  satisfies 
section  401(a)(26). 

3.  Certain  plans  may  be  terminated  on 
or  before  May  31. 1989,  widiout  being 
amended  to  comply  with  section 
401(a)(26). 

4.  Employer  reversions  with  respect  to 
certain  defined  benefit  plans  may 
qualify  for  the  waiver  of  the  excise  tax 
under  section  4980  even  though  the  date 
of  plan  termination  occurs  after  section 
4(n(a)(26)  becomes  effective  with 
respect  to  the  plan  as  long  the  date  of 
plan  termination  occxus  on  or  before 
May  31, 1969,  and  plan  assets  are 
distributed  to  participants  within  a 
reasonable  time  after  such  termination. 

Separate  Benefit  Structures 

The  proposed  regulation  provides  that 
each  single  plan  within  the  meaning  of 
section  414(1)  is  a  separate  plan  for 
purposes  of  section  401(a)(26)  that  must 
satisfy  section  401(a)(26).  In  addition. 


the  regulation  provides  that  each 
separate  benefit  structure  under  a  plan 
must  satisfy  section  401(a)(26). 

The  rules  in  the  proposed  regulation 
that  govern  the  identification  and  testing 
of  separate  benefit  structures  are 
designed  to  reflect  these  basic  policy 
objectives  of  section  401(a)(26): 

1.  Promote  the  integrity  of  the 
distinctions  in  the  deduction  limits  and 
the  contribution  and  benefit  hmits  as 
they  apply  to  defined  benefit  plans  and 
defined  contribution  plans  by  limiting 
the  extent  to  which  a  defined  benefit 
plan  generally  may  operate  as  an 
individual  account  for  one  or  a  small 
group  of  employees. 

2.  Promote  the  nondiscriminatory 
provision  of  benefits  by  limiting  the 
extent  to  which  an  employer  is  able  to 
design  different  benefit  formulas  for 
different  employees  in  order  to 
maximize  benefit  disparities  in  favor  of 
highly  compensated  employees. 

3.  Limit  me  extent  to  which  an 
employer  maintaining  a  defined  benefit 
plan  that  is  not  providing  active 
employees  with  meaningful,  additional 
benefits  (e.g.,  a  fit>zen  or  substantially 
fixjzen  defined  benefit  plan)  is  able  to 
delay  plan  termination  in  order  to  (i) 
increase  the  amount  of  its  reversion 
upon  plan  termination,  (ii)  delay  its 
receipt  of  the  reversion  to  maximize  its 
own  benefit,  or  (iii)  delay  a  benefit 
increase  to  favor  a  small  group  of  highly 
compensated  employees  who  remain 
with  benefits  under  the  plan. 

The  proposed  regulation  thus 
exercises  the  grant  of  regulatory 
authorify  to  provide  that  certain 
separate  benefit  structures  are  to  be 
treated  as  separate  plans  subject  to 
section  401(a)(26).  Instead  of  providing 
that  such  separate  benefit  structures  are 
to  be  treated  as  separate  plans,  the 
proposed  regiilation  direcUy  applies 
section  401(a)(26)  to  such  separate 
benefit  structures.  Thus,  the  proposed 
regulation  provides  that  each  current 
benefit  structtue  that  is  included  in  a 
single  plan  (within  section  414(1)  is  a 
separate  benefit  structure  that  must 
satisfy  section  401(a)(28).  In  addition, 
each  defined  benefit  plan  (within 
section  414(1)  includes  a  single  prior 
benefit  structure  that  must  satisfy 
section  401(aU26). 

Pursuant  to  the  proposed  regulation,  a 
single  current  benefit  structure  under  a 
defined  contribution  plan  comprises  a 
uniform  formula  under  which 
contributions  and  forfeitures  are 
allocated  among  employees  for  the 
current  year  and  uniform  subsidies, 
optional  forms  of  benefits,  rights  and 
features  are  provided.  In  the  case  of  a 
defined  benefit  plan,  a  single  current 
benefit  structure  comprises  a  uniform 


benefit  formula  under  which  an 
employee's  benefit  attributable  to  the 
current  year  of  service  is  determined 
and  uniform  subsidies,  optional  forms  of 
benefits,  rights  and  features  are 
provided  to  the  participants  benefiting 
under  such  structure.  'Thus,  for  example, 
a  defined  benefit  plan  that  currentiy 
provides  three  different  benefit  formulas 
for  determining  the  benefits  of  three 
different  groups  of  employees  is  treated 
as  having  three  separate  current  benefit 
structures  each  of  which  must 
separately  satisfy  section  401(a)(26). 
Similarly,  a  defined  benefit  plan  which 
provides  for  a  single  benefit  formula  but 
makes  a  single  sum  distribution 
available  to  division  A  employees  and 
not  to  division  B  employees  is  treated  as 
having  two  separate  current  benefit 
structures  each  of  which  must 
separately  satisfy  section  401(a)(26).  A 
current  structure  exists  whenever  there 
is  an  increase  in  accruals  whether  as  a 
result  of  additional  years  of  service, 
changes  in  compensation,  or  other 
factors.  Such  increases  are  treated  as 
benefit  attributable  to  the  year  of 
service  in  which  they  accrue. 

Multiple  employer  plans  must  satisfy 
the  requirements  of  section  401(a)(26)  on 
an  employer-by-employer  basis  rather 
than  on  the  basis  of  participating 
employers  in  the  aggregate.  Failure  to 
satisfy  the  requirements  of  section 
401(a)(28)  with  respect  to  any 
component  of  this  testing  process  may 
result  in  disqualification  of  the  plan  for 
all  participating  employers.  The 
proposed  regulation  does  not  provide  an 
exception  to  this  nde.  However,  in  a 
proper  case,  the  Commissioner  could 
retain  the  plan's  qualified  status  for 
innocent  employers  by  requiring 
corrective  and  remedial  action  with 
respect  to  the  plan  such  as  allowing  the 
withdrawal  of  an  offending  employer, 
allowing  a  disqualifying  defect  to  be 
cured  within  a  reasonable  period  of  time 
afier  the  plan  administrator  has  or 
should  have  had  knowledge  of  such 
disqualifying  event  or  was  otherwise 
notified  by  ^e  Internal  Revenue  Service 
of  the  disqualifying  defects,  or  requiring 
plan  amendments  to  prevent  future 
disqualifying  events.  To  the  extent  that 
coverage  under  a  multiemployer  plan  is 
treated  as  being  provided,  in  whole  or  in 
part,  under  a  multiple  employer  plan, 
this  relief  is  applicable  to  the 
multiemployer  plan. 

Finally,  the  proposed  regulation 
provides  that  a  separate  current  benefit 
structure  exists  if  any  person  has  any 
priorify,  either  under  the  terms  of  the 
plan  or  under  any  arrangement  outside 
of  the  plan,  with  respect  to  any  assets  of 
a  defined  benefit  plan,  such  as  the  right 
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to  some  or  all  of  s  possible  reversion. 
Essentially,  tbe  proposed  regulations 
provide  that  if.  onder  aH  the  hcts  and 
circuinstances.  an  arrangement  (eitber 
under  or  oatside  the  plan)  has  the  effoct 
of  modifying  any  feature  under  the  plan 
taken  into  accoont  in  determining  an 
employee's  benefit  provi<fing  any 
emplojree  widi  any  priority  or  greater 
interest  in  a  portion  of  the  assets  in  the 
plan,  or  Unking  any  financial  matter 
involving  an  employee  to  all  or  a  portion 
of  the  assets  in  the  plan  in  a  way  that 
has  the  effect  of  creating  separate 
accounts,  sodi  arrangement  will  be 
treated  as  creating  a  separate  current 
beneHt  structure  within  the  plan. 

Current  Beaefit  Structure  Requirements 

llie  proposed  regulation  provides 
that  in  order  for  a  plan  to  satisfy  section 
401(a)(26),  each  current  benefit  structure 
that  benefits  any  active  employee  in  the 
plan  must  benefit  at  least  the  lesser  of 
50  active  employees  or  40  percent  of  an 
employer's  active  employees.  Similariy, 
a  current  benefit  structure  that  benefits 
any  farmer  employee  must  benefit  at 
least  the  lesser  of  50  former  employees 
or  40  percent  of  the  employer's  former 
employees.  This  approach  to  separate 
benefit  structures  is  equivalent  to 
providing  that  each  current  boi^t 
structure  is  a  separate  plan  that  as 
such,  must  satisfy  section  401(a)(28). 

The  proposed  regulation  includes  a 
special  restructuring  rule  under  which 
an  employer  may.  solely  for  purposes  of 
testing  under  section  401(aU2^  treat  a 
benefit  formula  under  a  plan  that  would 
be  a  sini^  current  benefit  structure  but 
for  differences  in  the  rate  of  benefit 
accrual  or  contribution  allocation  into 
restructured  separate  benefit  structures, 
one  consisting  of  the  lesser  jnchuiad 
portion  of  die  formulas  common  to  each 
of  the  benefit  structures  and  one  or  more 
consisting  of  the  portion(s)  of  the 
fonnula(s)  that  is  not  common  to  each  (tf 
the  benefit  formulas.  An  employer  may 
apply  the  rules  of  section  401(a)(28)  to  a 
plan's  current  benefit  structures  on  the 
basis  of  this  restructuring  rule  without 
amending  the  plan  in  any  respect  to 
reflect  such  restructuring.  Thus,  for 
example,  a  defined  contribution  plan 
that  has  a  10  ftercent  of  compensation 
allocation  formula  for  one  group  of 
employee*  and  a  IS  percent  of 
compensation  allocation  formula  for 
another  group  of  employees  may  be 
treated,  under  the  restructuring  rule,  as 
having  a  10  percent  of  compensation 
formula  applicable  to  both  groups  of 
employees  and  a  5  percent  of 
compensation  formula  apphcable  only 
to  this  group  of  employees  subject  to  the 
explicit  IS  percent  plan  formula.  Even 
though  the  plan  expbcidy  includes  the 


10  percent  and  15  percent  formulas,  the 
plan  maybe  tested  under  section 
401(aK28)  on  die  basis  of  the 
restructured  10  percent  and  5  percent 
formulas. 

The  proposed  regulation  provides  a 
special  rule  permitting  a  current  benefit 
structure  to  satisfy  section  401(a)(20)  if 
such  structure  benefits  at  least  the  lesser 
of  ao  active  employees  (radier  than  SO 
active  employees)  or  40  percent  of  the 
employer's  active  employees.  This 
specisl  rule  is  available  onfy  if  certain 
coverage  and  nondiscrimination 
requirements  are  satisfied  and.  in 
addition,  the  plan  that  taicludes  the 
current  benefit  structure  provides 
meaningful  benefits  (determined  under 
the  minimum  current  benefit  structure 
test  applicable  with  respect  to  prior 
benefit  structures)  to  at  least  the  lesser 
of  50  active  employees  or  40  percent  of 
the  employer's  active  employees. 

The  proposed  regulation  also  includes 
special  rules  for  certain  current  benefit 
structures  that  benefit  only  nonhighfy 
compensated  emplojrees  cmd  for  certain 
current  benefit  structures  that  benefit 
only  employees  "acquired"  in 
connection  with  a  merger  or  acquisition. 

Prior  Benefit  Structure  Requirements 

Under  the  proposed  regulation,  a 
defined  benefit  plan  (but  not  a  defined 
contribution  plan)  is  required  to  satisfy 
section  401(a)(26)  with  respect  to  the 
plan's  prior  benefit  structure.  As  it  does 
with  current  benefit  structures,  the 
proposed  regulation  does  not  provide 
that  a  prior  benefit  structure  is  a 
separate  plan  diat  as  such,  must  satisfy 
section  401(a)(28).  Rather,  the  proposed 
regulation  provides  that  each  defined 
benefit  plan  has  a  single  prior  benefit 
structure  that  is  treated  as  satisfying 
section  401(aK20)  only  if  at  least  one  of 
several  alternative  tests  is  satisfied. 
This  approach  to  separate  benefit 
structures  does  not  result  in  the 
application  of  any  requirement  that 
could  not  also  have  been  applied  by 
providing  a  narrower  definition  of 
separate  prior  benefit  structures  and 
then  providing  that  sudi  structures  are 
separate  jdans  subject  to  section 
401(a)(28). 

For  example,  in  lieu  of  providing  that 
a  defined  benefit  plan's  prior  benefit 
structure  satisfies  section  401(a)(2e)  if 
the  plan  provides  meaningful  additional 
benefit  accruals  to  active  employees,  the 
proposed  regulation  could  have  been 
drafted  to  accompliah  the  same  result  by 
providing  that  a  defined  benefit  plan 
does  not  have  a  prior  benefit  structure  if 
the  plan  provides  additional,  meaningful 
benefits  to  active  employees.  Similariy, 
in  lieu  of  providing  that  a  fitnen  plan's 
prior  benefit  structure  satisfies  section 


40l(a)(28)  if  diere  are  at  least  50  active 
and  former  employees  or  40  percent  of 
the  employer's  active  and  former 
employees  with  meaningful  benefits 
under  the  plan,  the  proposed  regulation 
could  have  been  drafted  to  provide  that 
the  portion  (A  the  frozen  plan  that 
includes  employees  with  meaningful 
benefits  is  a  separate  benefit  structure 
and  that  such  separate  structure  is  a 
separate  plan  which  must  benefit  at 
least  the  lesser  of  50  employees  or  40 
percent  of  the  employer's  employees. 

The  regulation  includes  six  alternative 
tests  under  which  a  defined  benefit 
plan's  prior  benefit  structure  may  satisfy 
section  401(aK28].  These  tests  are 
designed  to  reflect  the  policy  objectives 
of  s«:tion  401(a)(26)  without  also 
requiring  employers  to  track  the  many 
different  benefit  structures  that  may 
have  been  in  effect  at  various  times 
under  their  plans  or  to  determine 
whether  employees  continue  to  have 
benefits  under  such  different  benefit 
structures. 

A  defined  benefit  plan  need  only 
satisfy  one  of  the  six  alternative  tests 
set  forth  in  the  proposed  regulation. 
Thus,  for  example,  in  accordance  with 
one  of  the  alternative  tests,  if  at  least 
100  active  and  former  employees  have  at 
least  de  minimis  benefits  under  a 
defined  benefit  plan  and  no  three  highly 
compensated  employees  have  benefits 
in  excess  of  25  percent  of  the  total 
benefits  imder  the  plan,  the  defined 
benefit  plan's  prior  benefit  structure 
satisfies  section  401(a)(25).  The 
employer  need  not  satisfy  any  of  the 
othisr  alternative  testa  with  respect  to 
such  plan's  prior  benefit  structure. 

The  prior  benefit  structure  tests  fall 
into  two  general  categories.  The  first 
category  reflects  the  view  that  a  defined 
benefit  plan  that  is  providing  additional, 
meaningful,  benefit  accruals  to  active 
employees  should  not  be  forced  either  to 
improve  benefits  or  to  terminate  simply 
because  there  is  only  a  small  number  of 
employees  with  prior  accrued  benefits 
under  the  plan.  "The  tests  in  this  category 
thus  provide  that  if  a  plan  includes  one 
or  more  current  benefit  structures  for 
active  employees  that  provide  current 
benefit  accruals  diat  are  meaningful 
relative  to  the  benefits  that  have 
otherwise  accrued  under  the  plan,  the 
plan's  prior  benefit  structure  is  deemed 
to  satisfy  section  401(aK28).  (This  is 
equivalent  to  providing  that  such  plan 
does  not  include  a  prior  benefit  structure 
that  must  be  treated  as  a  separate  plan 
subject  to  section  401(a)(28).) 

liie  prior  benefit  structure  tests  in  the 
second  category  are  designed  to 
determine  whether  a  plan  that  does  not 
include  a  meaningful  current  benefit 
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structure  (e.g..  a  fitnen  or  substantially 
frozen  defined  benefit  plan) 
nevertheless  includes  meaningful  or 
more  than  de  minimis  accrued  benefits 
for  sufficient  numbers  of  active  and 
former  employees.  (These  tests  are 
equivalent  to  defining  a  plan's  prior 
benefit  structure  to  include  only  those 
employees  with  prior  accrued  benefits 
equal  to  or  above  a  meaningful  or  de 
minimis  level  of  benefits  and  then 
treating  only  such  portion  of  the  plan  as 
a  separate  benefit  structure  that  must 
sepiirately  satisfy  section  401(a)(28).) 

The  first  category  of  prior  benefit 
structure  tests  includes  four  alternative 
tests.  Under  the  minimum  current 
accrual  rate  test  a  defined  benefit  plan's 
prior  benefit  structure  satisfies  section 
4m(a)(26)  if  at  least  50  active  employees 
or  40  percent  of  the  employer's  active 
employees  have  current  accrual  rates  for 
the  current  year  of  service  that  are  at 
least  equal  to  0.75  percent  of  final 
average  compensation  or  1.1  percent  of 
career  average  compensation.  Under  the 
nondecreasing  current  benefit  structure 
test  a  defined  benefit  plan's  prior 
benefit  structure  satisfies  section 
401(a)(26)  if  at  least  50  active  employees 
or  40  percent  of  the  employer's  active 
employees  (including  the  top  three 
highly  compensated  employees  of  the 
employer)  have  hypothetical  accrued 
benefits  (determined  by  assuming  that 
current  benefit  structures  under  the  plan 
have  always  been  in  effect]  equal  to  or 
greater  than  their  actual  accrued 
benefits  under  the  plan.  Under  the 
minimum  current  bienefit  structure  test  a 
defined  benefit  plan's  prior  benefit 
structure  satisfies  section  401(a)(26)  if 
the  plan  includes  at  least  one  current 
benefit  structure  that  provides  active 
employees  with  at  least  a  minimum 
benefit  accrued,  which  is  determined  by 
reference  to  the  largest  benefits  under 
the  plan  for  the  highly  compensated 
employees.  Finally,  under  the  benefit 
ratio  test,  a  defined  benefit  plan's  prior 
benefit  structure  satisfies  section 
401(aK26)  if  \he  sum  of  the  accrued 
benefits  of  all  active  employees  under 
the  plan  is  less  than  60  percent  of  the 
sum  of  the  projected  accrued  benefits  of 
all  active  employees  under  the  plan  and 
if  the  plan  satisfies  the  concentration 
test  (described  below). 

The  second  category  of  prior  benefit 
structure  tests  in&ludes  two  alternative 
tests,  which  are  designed  for  plans  that 
do  not  satisfy  at  least  one  of  the  four 
preceding  tests.  Under  the  minimum 
accrued  benefit  test,  a  defined  benefit 
plan's  prior  benefit  structure  satisfies 
section  401(a)(26)  if  there  are  at  least  50 
active  and  former  employees  or  40 
percent  of  the  employer's  active  and 


former  employees  with  at  least  a 
minimum  benefit  which  is  determined 
by  reference  to  the  largest  benefits 
under  the  plan  for  the  highly 
compensated  employees.  Under  the 
minimum  employee  coverage  test  a 
defined  benefit  plan's  prior  benefit 
structure  satisfies  section  401(a)(26)  if  at 
least  100  active  and  former  employees  of 
the  employer  have  more  than  de  minimis 
benefits  under  such  plan  and  the  plan 
satisfies  the  concentration  test. 

The  concentration  test,  which  applies 
under  both  the  benefit  ratio  and  the 
minimum  employee  coverage  tests,  is 
satisfied  by  a  plan  only  if  the  sum  of  the 
benefits  of  the  three  highly  compensated 
active  and  former  employees  of  the 
employer  ivith  the  largest  benefits  under 
the  plan  does  not  constitute  more  than 
25  percent  of  the  sum  of  the  total 
benefits  of  all  active  and  former 
employees  under  the  plan. 

In  making  these  prior  benefit  structure 
determinations,  an  employee's  accrued 
benefit  under  the  plan  being  tested  is  the 
employee's  actual  accrued  benefit  under 
sudi  plan.  Thus,  benefits  provided  under 
social  security  or  similar  Federal  or 
state  law,  the  permitted  disparify  under 
section  401(1),  and  benefits  provided 
under  any  other  plan  generally  are 
disregarded.  However,  the  method  for 
determining  whether  an  employee's 
benefit  is  at  least  a  minimum  benefit 
relative  to  either  the  largest  or  other 
benefits  under  a  plan  is  designed  to  take 
into  acconnt  the  permitted  disparify 
under  section  401(1)  without  regeird  to 
whether  the  plan  being  tested  actually 
uses  such  permitted  disparify. 

Finally,  the  proposed  regulation 
contains  a  delegation  of  authority  to  the 
Commissioner  to  prescribe  additional 
tests  under  which  a  plan's  prior  benefit 
structure  will  satisfy  section  401(a)(26). 
This  delegation  of  authorify,  and  similar 
delegations  of  authority  in  other 
sections  of  the  proposed  regulation, 
states  that  the  delegation  may  be 
exercised  only  in  the  form  of  revenue 
rulings,  notices  or  other  docimnents  of 
general  applicabilify.  No  inferences 
should  be  drawn  with  respect  to  the 
manner  in  which  the  Commissioner  may 
exercise  other  delegations  of  authority 
provided  for  in  this  or  other  regulations. 

Exceptions 

The  proposed  regulation  includes 
three  exceptions  under  which  a  plan  is 
deemed  to  satisfy  section  401(a)(26). 
First  the  proposed  regulation  includes 
the  statutory  rule  under  which  the 
portion  of  a  multiemployer  plan  that 
benefits  employees  who  are  covered 
pursuant  to  a  collective  bargaining 
agreement  is  deemed  to  satisfy  section 
401(a)(28).  However,  this  exception  does 


not  apply  with  respect  to  any  collective 
bargaining  agreement  if  more  than  two 
percent  of  the  employees  covered 
pursuant  to  such  agreement  are 
professional  employees  (e.g..  doctors, 
lawyers,  architects,  and  investment 
bankers). 

In  addition,  the  proposed  regulation 
adopts  a  special  rule  described  in  the 
legislative  history  under  which  a  plan  is 
deemed  to  satisfy  section  401(aK26)  if 
such  plan  does  not  benefit  either  for  the 
current  year  or  for  any  of  the  five 
immediately  preceding  plan  years,  any 
employee  who  is  or  ever  has  been  a 
highly  compensated  employee.  This 
special  rule  is  available  only  if  the  plan 
is  not  aggregated  with  any  other  plan  for 
purposes  of  applying  the  minimum 
coverage  or  nondiscimination  rules  to 
any  such  plan  (including  the  average 
benefit  test  in  section  410(b)(2)(A)(ii)). 

Finally,  the  proposed  regulation 
includes  a  limited  exception  for  certain 
underfunded  defined  benefit  plans.  As 
set  forth  previously,  if  a  defined  benefit 
pl£m  is  frozen  and  does  not  include 
meaningful  benefits  for  sufficient 
numbers  of  employees,  section 
401(a)(26)  generally  should  operate  to 
force  the  employer  to  wind  up  the  plan 
when  the  number  of  employees  with 
meaningful  benefits  under  the  plan  is 
less  than  50  employees  or  40  percent  of 
the  employees  of  the  employer. 
However,  the  proposed  regulation 
provides  that  in  general  a  defined 
benefit  plan  is  deemed  to  satisfy  section 
401(a)(26)  if  such  plan  is  subject  to  Title 
rV  of  ERISA  or  primarily  benefits 
nonhighly  compensated  employees:  the 
plan  does  not  contain  sufficient  assets 
to  satisfy  all  liabilities  under  the  plan: 
all  benefit  accruals  under  the  plan  have 
ceased:  and  the  plan  does  not  rely  on 
this  rule  for  more  than  three  years.  In 
addition,  a  plan  covered  by  'Title  IV  of 
ERISA  that  would  have  failed  section 
401(a](26)  for  the  plan  year  containing 
August  16. 1986.  if  such  section  had  been 
in  effect  for  such  year,  can  rely  on  this 
rule  for  plan  years  commencing  before 
January  1. 1994. 

Reliance  on  These  Proposed  Regulati<ms 

Taxpayers  may  rely  on  these 
proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  Because  these  regulations 
are  generally  effective  for  plan  years 
beginning  after  1988,  the  Service  will 
apply  these  proposed  regulations  in 
issuing  rulings  and  in  examining  returns 
with  respect  to  taxpayers  and  plans.  If 
future  regulations  are  more  restrictive, 
such  guidance  will  be  appUed  without 
retroactive  effect 
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Spedal  Analyses 

The  Conunissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  which  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  the  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  R^^atory  Flexibility  Act 
(5U.S.CChapter6). 

Comments  and  Requests  for  Public 
Hearing 

Before  adopting  there  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  wiU  be 
published  in  the  Federal  Register. 

Drafting  Infonnation 

The  principal  author  of  the  proposed 
regulations  is  Nancy  J.  Maries  of  die 
Office  of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  proposed  regulations  on  matters  of 
both  substance  and  style. 

List  of  Subjects  in  26  CFR  l,401-«— 
1.425-1 

Employee  benefit  plan.  Employee 
stock  ownership  plans.  Income  taxes. 
Individual  retirement  accounts. 
Pensions,  Stock  options. 

Proposed  Amendments  to  tlie 
R^pdatioos 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

PART  1-(AMEN0ED] 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citation: 

Auiharity: 28 U.S.C 7805  *  *  '.Section 
1.401(a)(2B)-l  through  8  also  iuued  under  26 
UAC.  401(a)(28).*  *  * 

Par.  2.  The  following  new 
li  1.401(a)(2e)-0  through  1.401(a)(26)-8 


are  added  immediately  after 
§  1.401(a)-19  to  read  as  follows: 

§  1.401(aM26)-0   TaMe  of  contents. 

The  following  sections  provide  rules 
under  section  4(n(a)(26): 

§1.401(aMaB)-l    Minimum  participation  rule. 
§  1.401(aX28>-2    Definitiona  of  plaa  current 

b«aiefit  stnicture,  and  prior  benefit 

structure. 
§1.401(a)(2e)-3    Employees  who  lienefit 

unider  a  plan  and  current  l>enefit 

stnicture. 
§1.401(a)(2e)-4    Excludable  employees. 
§1.401(a)(2B)-a    Testing  methods. 
§1.401(aH28)-8    Testing  prior  benefit 

structures. 
§  1.401(a)(28)-7— Definitions. 
§1.401(aM28)-e— Effective  dates  and 

transition  rules. 
§1.401(a)(28>-l    Minimum  participation  rule. 

(a)  General  rules.  A  plan  is  a  qualined 
plan  (and  a  trust  related  to  a  plan  is  a 
qualified  trust)  for  a  plan  year  only  if 
such  plan  satisfies  section  401(a)(28)  for 
such  year.  Generally,  a  plan  will  satisfy 
section  401(a)(28)  only  if  the  plan 
satisfies  paragraph  (b)(1)  of  this  section 
with  respect  to  each  current  benefit 
structure  for  active  employees. 
Paragraph  (c)  of  this  section  contains 
special  rules  regarding  the  application  of 
paragraph  (b)  of  this  section  to  current 
benefit  structures.  If  a  plan  includes  a 
current  benefit  structure  for  former 
employees,  the  plan  also  must  satisfy 
paragraph  (b)(2)  of  this  section  with 
respect  to  such  current  benefit  structure. 
Also,  a  defined  benefit  plan  (but  not  a 
defined  contribution  plan)  must  satisfy 
the  requirements  of  (  1.401(a](28)-e  with 
respect  to  its  prior  benefit  structure. 
Finally,  paragraph  (d)  of  this  section 
provides  exceptions  to  section  401(a)(28) 
for  plans  that  do  not  benefit  any  highly 
compensated  employees,  multiemployer 
plans,  and  imderfunded  defined  benefit 
plans. 

(b)  Current  benefit  structures — (1) 
Active  employees— {\)  General  rule.  A 
plan  satisfies  this  paragraph  (b)  for  a 
plan  year  only  if  each  current  benefit 
structure  included  in  the  plan  and 
benefiting  active  employees  benefits  at 
least  the  lesser  of— 

(A)  50  active  employees  of  the 
employer,  or 

(B)  40  percent  of  the  active  employees 
of  the  employer.  See  paragraph  (c)  of  this 
section  for  additional  rules  regarding  the 
application  of  this  paragraph  (b)(1). 

(ii)  Example.  The  rule  in  this  paragraph 
(b)  is  illustrated  by  the  following 
example: 

Example.  Assume  ttiat  employer  A 
employees  100  active  employees  and 
maintains  one  defined  contribution  plan  (plan 
X)  and  one  defined  (wnefii  plan  (plan  Y).  All 


100  employees  benefit  under  plan  X's  current 
benefit  structure,  which  provides  all 
employees  under  the  plan  with  a  contribution 
allocation  of  5  percent  of  compensation.  This 
current  benefit  structure  satisfies  this 
paragraph  (b)  and  plan  X  thus  satisfies 
section  401(a)(26).  Plan  Y  includes  two 
current  benefit  structures,  one  of  which  (Yl) 
provides  for  a  benefit  of  1  percent  per  year  of 
service  times  final  average  compensation, 
and  the  other  of  which  (Y2)  provides  for  a 
benefit  of  2  percent  per  year  of  service  times 
career  average  compensation.  Current  benefit 
structure  Yl  benefits  75  active  employees  and 
thus  satisfies  this  paragraph  (b).  Current 
structure  Y2,  however,  t>enefit8  only  25  active 
employees  and  thus  fails  to  satisfy  this 
paragraph  (b).  Accordingly,  defined  ttenefit 
plan  Y  fails  to  satisfy  section  401(a)(26)  for 
the  year. 

(2)  Former  employees.  A  plan  satisfies 
this  paragraph  (b)(2)  for  a  plan  year  only 
if  each  current  benefit  structure  included 
in  the  plan  and  benefiting  former 
employees  benefits  at  least  the  lesser 
of— 

(i)  50  former  employees  of  the 
employer,  or 

(ii)  40  percent  of  the  former  employees 
of  the  employer.  See  paragraph  (c)  of 
this  section  for  additional  rules 
regarding  the  application  of  this 
paragraph  (b)(2). 

(c)  Special  rules  for  testing  current 
benefit  structures— {i)  Restructured 
current  benefit  formulas — (i)  In  general. 
In  testing  current  benefit  structures 
under  paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  an  employer  may,  in  certain 
circumstances,  restructiue  two  or  more 
current  benefit  formulas  under  a  plan 
that  would  constitute  a  single  structure 
but  for  differences  in  the  rate  of  benefit 
accural  or  contribution  allocation  into 
restructured  separate  benefit  structures, 
one  consisting  of  the  portion  of  the 
formulas  that  is  common  to  each  of  the 
benefit  structures  and  one  or  more 
consisting  of  the  portion(s)  of  the 
formula  that  is  not  common  to  each  of 
the  benefit  formulas.  Each  of  the 
resulting  restructured  benefit  structures 
must  satisfy  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  whichever  is  applicable. 
See  i  1.401(a)(26)-2(e)(l)  for  rules 
governing  the  restructuring  of  curren  t 
benefit  formulas. 

(ii)  Example.  The  rule  in  paragraph 
(c)(l)(i)  of  this  section  may  be  illustrated 
by  the  following  example. 

Example.  Defined  benefit  plan  A  includes 
two  current  l>enefit  structures — one  of  which 
l>enefit8  the  200  active  employees  of  division 
X  and  provides  a  benefit  of  1 V^  percent  times 
years  of  service  times  final  average 
compensation,  and  the  other  of  which 
benefits  the  30  active  employees  of  division  Y 
and  provides  a  benefit  of  1  percent  times 
years  of  service  times  final  average 
compensation,  in  all  other  respects. 
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employees  have  identical  rights  under  the 
plan.  Division  X's  current  l>enefit  structure 
satisfies  paragraph  (b)(1)  of  this  section.  tMit 
division  Y's  current  l>enefit  structure  fails  to 
satisfy  such  paragraph.  However,  the  two 
current  benefit  structures  may  be  retested  on 
the  t>asi8  of  two  restructured  current  benefit 
structures.  (Under  {  1.401(a)(28)-2(eHl),  an 
employer  is  not  required  to  amend  a  plan  to 
refiect  the  restructured  current  benefit 
structures  in  order  to  be  able  to  use  the 
restructuring  method  of  testing  under  section 
401(a)(2B)).  One  restructured  current  Iwnefit 
structure,  which  provides  a  benefit  of  1 
percent  times  years  of  service  times  final 
average  compensatioa  l>enefits  all  230  active 
employees  of  divisions  X  and  Y.  The  other 
restructured  current  benefit  structure,  which 
provides  a  benefit  of  V^  percent  times  years 
of  service  times  final  average  compensation, 
l>enefits  division  X's  200  active  employees. 
Both  of  the  restructured  current  benefit 
structures  thus  satisfy  paragraph  (b)(1)  of  this 
section. 

(2)  Current  benefit  structures  that 
benefit  at  least  20  active  employees — (i) 
In  general.  A  plan  may  apply  paragraph 
(b)(l)(i)  of  this  section  for  a  plan  year  by 
substituting  "20  active  employees"  for 
"50  active  employees"  if  the  tests  in 
paragraphs  (c)(4)(ii)  and  (c)(4)(iii)  of  this 
section  are  satisfied  for  such  plan  year. 

(ii)  Minimum  nonhighly  compensated 
employee  teat.  This  test  is  satisfied  for  a 
plan  year  only  if  at  least  70  percent  of 
the  active  employees  who  benefit  tmder 
the  current  benefit  stnicture  being  tested 
are  nonhighly  compensated  employees. 

(iii)  Minimum  participation  test— {A) 
Defined  benefit  plans.  This  test  is 
satisfied  with  respect  to  a  defined 
benefit  plan  for  a  plan  year  only  if,  as  of 
the  close  of  such  year,  at  least  the  lesser 
of  50  active  employees  or  40  percent  of 
the  employer's  active  employees  have 
future  service  benefit  rates  (or  current 
accrual  rates)  under  the  plan  that 
includes  the  current  benefit  structure 
being  tested  that  are  at  least  the 
minimum  benefit  rate  (or  the  minimum 
current  accrual  rate)  for  such  plan.  See 
§  1.401(aM26)-6(b)(2)(iv)(B)  and  (c)(2)  for 
the  defintions  of  fiiture  service  benefit 
rate  and  minimum  benefit  rate.  See 
§  1.401(a)(26)-6(b)  (2)  (ii)(C)  and  (D)  for 
the  definition  of  current  accrual  rate  and 
minimum  current  accural  rate.  Hiis  test 
is  deemed  to  be  satisfied  for  a  plan  year 
if,  as  of  the  close  of  such  year,  at  least 
100  active  employees  of  the  employer 
are  currentiy  accruing  greater  than  de 
minimis  benefits  under  an  ongoing 
benefit  formula  under  the  plan  that 
includes  the  current  benefit  structure 
being  tested  and  the  plan  satisfies  the 
concentration  test  set  forth  in  para^ph 
(b)(4)  of  §  1.401(a)(28}-6. 

(B)  Defined  contribution  plans.  This 
test  is  satisfied  with  respect  to  a  defined 
contribution  plan  for  a  plan  year  only  if. 
for  such  plan  year,  at  least  the  lesser  of 


50  active  employees  or  40  percent  of  the 
employer's  active  employees  receive 
contribution  allocations  or,  in  the  case 
of  a  plan  subject  to  section  401  (k)  or 
401(m),  are  eligible  to  receive 
contribution  aUocations,  under  the  plan 
that  includes  the  current  benefit 
structure  being  tested,  that  are  greater 
than  de  minimis  allocations. 

(3)  Current  benefit  structures  that  do 
not  benefit  any  highly  compensated 
employees.  A  current  benefit  structure  is 
deemed  to  satisfy  paragraph  (b)(1)  of 
this  section  for  a  plan  year  if  such 
aurent  benefit  structure  does  not 
benefit  any  active  employee  who  is  or 
ever  has  been  a  highly  compensated 
employee  of  the  employer.  This 
paragraph  (c)(5)  is  avaUable  to  a  current 
benefit  structiue  only  if  such  structure  is 
included  in  a  plan  that  benefits  at  least 
the  lesser  of  50  employees  or  40  percent 
of  the  employer's  employees,  and  all 
plans  of  the  employer  (including  the 
plan  that  induces  the  current  benefit 
structrue  being  tested)  would  satisfy 
sections  401(a)(4)  and  410(b)  (including 
the  average  benefit  test  of  section 
410(bK2)(A)(ii))  if  the  employees 
benefitting  under  the  current  benefit 
structure  being  tested  were  treated  as 
accruing  no  benefits  under  such 
structure.  For  purposes  of  this  paragraph 
(cX5),  employees  who  were  highly 
compensated  employees  only  for  plan 
years  ending  before  January  1, 1984,  are 
treated  as  not  having  been  highly 
compensated  employees. 

(4)  Qualified  cash  or  deferred 
arrangements  maintained  by  employers 
that  include  certain  governmental  or 
tax-exempt  entities — (i)  General  rule.  In 
the  case  of  a  plan  including  a  qualified 
cash  or  deferred  arrangement  under 
section  401(k)  that  is  maintained  by  an 
employer  tvhich  employs  employees 
precluded  from  being  eligible  employees 
under  the  arrangement  by  reason  of 
section  401(k)(4)(B),  the  current  benefit 
structure  consisting  of  elective 
contributions  under  the  arrangement  is 
deemed  to  satisfy  paragraph  (bKl)  of 
this  section  if  more  than  95  percent  of  all 
active  employees  of  the  employer 
benefit  under  such  current  benefit 
structure.  Solely  for  purposes  of  this 
determination,  employees  precluded 
from  being  eligible  employees  under  the 
qualified  cash  or  deferred  arrangement 
by  reason  of  section  401(k)(4)(B)  are  to 
be  treated  as  excludable  employees. 
This  paragraph  (c)(6)  applies  also  to 
employer  matching  contributions  that 
are  subject  to  section  401(m)  and  are 
geared  to  elective  contributions  under  a 
qualified  cash  or  deferred  arrangement 
that  satisfies  this  paragraph  (c)(6). 


(ii)  Example.  The  rule  of  this 
paragraph  (c)(6)  can  be  illustrated  by 
the  following  example: 

Example:  Assume  that  an  employer 
(determined  after  application  of  sections  414 
(b).  (c).  (m).  (o).  and  (r))  consists  of  one 
taxable  entity  thai  has  30  active  employees 
and  several  tax-exempt  entities  that  have,  in 
the  aggregate,  500  active  employees.  Assume 
further  tliat  the  employer  maintains  a  plan 
including  a  qualified  cash  or  deferred 
arrangement  for  the  30  active  employees  of 
the  taxable  entity,  and  that  section 
401(k)(4)(B)  precludes  all  of  the  500  active 
employees  of  the  tax-exempt  entities  bx>m 
eligibility  under  the  arrangement  Because  30 
active  employees  is  less  than  the  lesser  of  SO 
active  employees  or  40  percent  of  the 
employer's  530  active  employees  (i.e..  212 
employees),  tlie  current  liienefit  stmcture 
consisting  of  the  cash  or  deferred 
arrangement  fails  to  satisfy  paragraph  (b)(1) 
of  this  section.  However,  under  this 
paragraph  (c)(6),  this  current  benefit  structure 
is  deemed  to  satisfy  paragraph  (b)(1)  of  this 
section  because  the  current  l>enefit  structure 
benefits  100  percent  of  the  employer's  active 
employees,  determined  by  disregarding  all  of 
the  500  active  employees  of  the  tax-exempt 
entities  who  are  precluded  from  eligibility  by 
reason  of  section  401(kK4)(B). 

(5)  Current  benefit  structures  for 
former  employees.  In  the  case  of  a  plan 
that  includes  a  current  benefit  stnicture 
for  former  employees  (e.g..  a  plan  that  is 
amended  to  provide  an  ad  hoc  cost-of- 
living  adjustment  to  the  benefit  provided 
former  employees  under  the  plan),  such 
ciurent  benefit  stnicture  is  deemed  to 
satisfy  paragraph  (bX2)  of  this  section  if 
at  least  five  former  employees  benefit 
tmder  such  current  benefit  structure  and 
either  more  than  95  percent  of  all  former 
employees  with  benefits  under  the  plan 
benefit  under  such  current  benefit 
stnicture  or  at  least  60  percent  of  the 
former  employees  who  benefit  under 
such  current  benefit  stnicture  are  not 
highly  compensated  former  employees. 
Solely  for  purposes  of  this 
determination,  a  former  employee  who 
has  a  vested  accrued  benefit  imder  the 
plan  and  is  an  excludable  former 
employee  under  §  1.401(a)(26)-4(c)(3) 
solely  because  such  employee's  vested 
accrued  benefit  is  not  in  excess  of  $3,500 
is  not  treated  as  an  excludable  former 
employee. 

(6)  Certain  acquisitions  or 
dispositions— {i)  In  general  Under 
section  401(a)(26),  rules  similar  to  rules 
prescribed  under  section  410(b)(6)(C)(i) 
shall  apply. 

(ii)  Transition  rule.  Where  there  has 
been  a  transaction  described  in  section 
401(b)(6)(C)  in  the  year  prior  to  the  first 
year  in  which  section  401(a)(26) 
becomes  effective  with  respect  to  a  plan, 
affected  by  such  transaction,  which  plan 
includes  a  current  benefit  structure,  the 
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cturent  benefit  structure  will  satisfy 
section  401(a)(26)  for  the  transition 
period  commencing  on  the  date  of  the 
transaction  and  ending  on  the  last  day 
of  the  first  plan  year  beginning  after  the 
date  of  the  transaction  if  either  of  the 
following  two  requirements  is  met: 

(A)  The  current  benefit  structure 
satisfies  section  4(n(a)(28)  immediately 
before  the  transaction  on  the  basis  of 
only  the  applicable  statutory  provisions, 
without  regard  to  the  regulations  under 
section  401(a)(26).  in  the  manner 
provided  in  S  1.401(aK26)-8(c)(3).  Thus, 
a  current  benefit  structure  satisfies  the 
requirements  of  section  401(a)(28), 
immediately  prior  to  the  transaction,  if 
such  structure  was  part  of  a  plan  that 
benefited  50  employees  or  40  percent  of 
the  employees  of  the  employer  without 
regard  to  current  or  prior  benefit 
structures  existing  under  the  plan. 

(B)  The  current  benefit  structure 
affected  by  the  transaction  satisfies  the 
rule  in  paragraph  (c)(7]  of  this  section. 

(7)  Acquisition  current  benefit 
structures.  A  current  benefit  structure 
under  a  defined  benefit  plan  that 
benefits  only  employees  (acquisition 
employees)  who  become  employed  by 
the  employer  in  connection  with  a 
corporate  acquisition,  merger  or  similar 
transaction  (transaction)  is  deemed  to 
satisfy  paragraph  (b)(1)  of  this  section 
for  a  plan  year  if  all  of  the  following 
requirements  are  satisfied  for  the  plan 
year 

(i)  The  current  benefit  structure 
includes  the  same  benefit  formula  that 
existed  in  the  benefit  structure  under 
which  such  acquisition  employees  were 
benefiting  immediately  prior  to  the 
transaction  or,  if  different  any 
difference  reflects  changes  necessitated 
by  changes  in  the  applicable 
qualification  requirements; 

(ii)  Immediately  after  the  transaction, 
the  current  benefit  structure  satisfies  the 
test  of  paragraph  (c)(4)(ii)  of  this  section: 

(iii)  The  current  benefit  structure  is 
included  in  a  defined  benefit  plan  that, 
as  of  the  current  plan  year,  satisfies  the 
test  of  paragraph  (c)(4)(iii)  of  this 
section:  and 

(iv)  The  transaction  occurred  either  in 
the  current  plan  year  or  any  of  the 
immediately  preceding  five  plan  years. 

In  the  case  of  a  transaction  occurring 
prior  to  the  effective  date  of  section 
401(a)(28)  with  respect  to  the  plan,  the 
requirements  of  paragraph  (c)(3)(ii)  of 
this  section  may  be  applied  either 
immediately  after  the  transaction  or  as 
of  the  first  day  of  the  first  plan  year  for 
which  section  401(a)(26)  is  effective,  and 
the  requirements  of  paragraph  (c](3Hiv) 
of  this  section  may  be  applied  as  if  the 


transaction  occurred  on  December  31. 
1988. 

(d)  Exceptions— (1)  Plans  that  do  not 
benefit  any  highly  compensated 
employees — (i)  General  rule.  A  plan  is 
deemed  to  satisfy  section  401(a)(26}  for 
a  plan  year  if  such  plan  is  not  a  top- 
heavy  plan  under  section  416  and  such 
plan  (and  any  predecessor  plan)  does 
not  benefit,  for  such  plan  year  and  for 
any  of  the  immediately  preceding  five 
plan  years,  any  active  or  former 
employee  who  is  or  ever  has  been  a 
hi^ly  compensated  employee  of  the 
employer  (either  as  an  active  employee, 
former  employee,  or  both).  This 
paragraph  (d)(1)  is  available  to  a  plan 
being  tested  under  section  401(a)(26) 
only  if  all  other  plans  of  the  employer 
would  satisfy  sections  401(a)(4)  and 
410(b)  (including  section  410(b)(2)(A)(ii)) 
if  the  employees  under  the  plan  being 
tested  are  treated  as  though  they  have 
no  benefits  under  such  plan.  For 
purposes  of  applying  this  rule, 
employees  who  were  highly 
compensated  employees  only  for  plan 
years  ending  before  January  1, 1984,  are 
not  treated  as  highly  compensated 
employees. 

(ii)  Example.  This  paragraph  (d)(1) 
can  be  illustrated  by  the  following 
example: 

Example:  Assume  that  an  employer  has  100 
employees,  only  5  of  whom  are  highly 
compensated  employees.  The  employer 
maintains  two  defined  benefit  plans  during  a 
particular  year  plan  X  has  a  uniform,  unit 
l>enefit  formula  and  benefits  the  employer's  5 
highly  compensated  employees  and  70  of  the 
nonhighly  compensated  employees,  and  plan 
Y  l)eneflts  the  remaining  25  nonhighly- 
compensated  employees.  Plan  X  satisfies  the 
ratio  coverage  lest  of  section  410(b](lHB]  and 
section  401(a)(4)  without  regard  to  plan  Y. 
Also,  plan  X  is  not  top-heavy.  If  none  of  the 
nonhighly  compensated  employees  benefit 
under  plan  Y  have  ever  been  highly 
compensated  employees  of  the  employer, 
plan  Y  is  deemed  to  satisfy  section  4oi(a)(26) 
for  the  year  even  though  only  25  employees 
benefit  under  such  plan. 

(2)  Multiemployer  plan  exception — (i) 
In  general  The  portion  of  a 
multiemployer  plan  that,  for  a  plan  year, 
benefits  only  employees  included  in  a 
unit  of  employees  covered  by  a 
collective  bargaining  agreement  is 
deemed  to  be  a  separate  plan  that 
satisfies  section  401(a)(26)  for  such  plan 
year.  If  a  multiemployer  plan  also 
benefits  employees  who  are  not 
included  in  any  collective  bargaining 
unit,  the  portion  of  the  plan  benefiting 
such  employees  must  separately  satisfy 
section  401(aH26). 

(ii)  Covered  by  a  collective  bargaining 
agreement  An  employee  is  covered  by  a 
collective  bargaining  agreement  only  if 
such  employee  is  represented  by  a  bona 


fide  employee  representative  that  is  a 
party  to  the  collective  bargaining 
agreement  or  agreements  under  which 
the  multiemployer  plan  is  maintained. 
Thus,  for  example,  an  employee  of  either 
the  multiemployer  plan  or  the  employee 
representative  is  not  included  in  a  unit 
of  employees  covered  pursuant  to  the 
collective  bargaining  agreement  under 
which  the  plan  is  maintained  merely 
because  the  employee  is  covered  under 
the  plan  pursuant  to  an  agreement 
entered  into  by  the  multiemployer  plan 
or  employee  representative  on  behalf  of 
the  employee  (other  than  in  the  capacity 
of  an  employee  representative  with 
respect  to  such  employee).  This  is  the 
case  even  if  all  such  employees  covered 
under  the  plan  constitute  only  a  de 
minimis  percentage  of  the  total 
employees  benefiting  under  the  plan. 

(iii)  Multiemployer  plans  covering 
professional  employes.  This  paragraph 
(d)(2)  does  not  apply  for  a  plan  year 
with  respect  to  a  collective  bargaining 
agreement  if,  for  such  year,  more  than  2 
percent  of  the  employees  who  are 
covered  pursuant  to  such  agreement  are 
professionals  as  defined  in 
5l.401(a)(28)-7(g).  This  paragraph 
(d)(2)(iii)  is  applied  separately  with 
respect  to  each  collective  baragaining 
agreement.  Thus,  for  example,  if  a 
multiemployer  plan  benefits  a  group  of 
employees  covered  by  collective 
bargaining  agreement  X  and  a  group  of 
employees  covered  by  collective 
bargaining  agreement  Y  and  if  more 
than  2  percent  of  the  employees  covered 
pursuant  to  agreement  X  are 
professionals  (but  not  agreement  Y),  this 
paragraph  (d)(2)  applies  with  respect  to 
employees  covered  pursuant  to 
agreement  Y,  but  not  with  respect  to 
employees  covered  pursuant  to 
agreement  X. 

(3)  Certain  underfunded  defined 
benefit  plans — (i)  In  general  A  defmed 
benefit  plan  is  deemed  to  satisfy  section 
401(a)(26)  for  a  plan  year  if  all  of  the 
conditions  of  pargraphs  (d)(3)(ii)  through 
(d)(3)(v)  of  this  section  are  satisfied  with 
respect  to  such  plan  for  such  year. 

(ii)  Eligible  plans.  This  condition  is 
satisfied  for  a  plan  year  only  if  the 
defined  benefit  plan  is  sub)ect  to  Title 
IV  of  ERISA  for  such  year  or  if,  as  of  the 
close  of  such  year,  the  sum  of  the    . 
accrued  benefUs  of  the  nonhighly 
compensated  employees  under  the  plan 
is  at  least  50  percent  of  the  sum  of  the 
accrued  benefits  for  all  employees  under 
the  plan.  See  paragraph  (c)(1)  of 
§1.401(a)(26)-6  for  the  definition  of 
accrued  benefit. 

(iii)  Actuarial  certification.  This 
condition  is  satisfied  for  a  plan  year 
only  if  an  enrolled  actuary  provides  the 
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employer  with  an  actuarial  certification 
that,  as  of  the  last  day  of  the 
immediately  preceding  plan  year,  the 
defined  benefit  plan  does  not  have 
sufficient  assets  to  satisfy  all  liabilities 
under  the  plan  (determined  in 
accordance  with  section  401(a)(2)).  Such 
certification  must  be  included  with  a 
timely  filed  actuarial  report  as  required 
imder  section  6059. 

(iv)  Cessation  of  all  benefit  accruals. 
This  condition  is  satisfied  for  a  plan 
only  if,  for  such  year,  no  employees 
accrue  any  additional  benefits  under  the 
plan  (including  benefits  attributable  to 
increases  in  compensation  or  in  the 
section  415  or  section  401(a)(17)  limits), 
except  for  the  minium  benefits  for  non- 
key  employees  required  by  section  416. 

(v)  Plan  year  limitation.  This 
condition  is  satisfied  for  a  plan  year 
only  if  the  defmed  benefit  plan  does  not 
rely  on  this  paragraph  (d)(3)  to  satisfy 
section  401(a)(26)  for  more  than  three 
plan  years  (including  the  current  plan 
year).  For  plan  years  commencing  before 
January  1, 1994,  this  condition  may  be 
applied  by  substituting  "five  plan  years" 
for  "three  plan  years"  in  the  preceding 
sentence  if  the  plan  being  tested  was  in 
existence  on  August  16, 1986;  the  plan 
would  have  failed  to  satisfy  section 
401(a)(28)  for  the  plan  year  including 
August  16. 1986,  if  such  section  had 
applied  with  respect  to  such  year  the 
plan  fails  to  satisfy  section  401(a)(28)  for 
the  first  plan  year  for  which  section 
401(aM26)  applies  with  respect  to  such 
plan;  and  die  plan  has  not  been  involved 
in  a  plan  merger,  spinoff,  asset  or 
liability  transfer  or  any  similar 
transaction  since  August  16, 1986.  The 
determination  of  whether  a  plan  would 
have  failed  to  satisfy  section  401(a)(28) 
for  the  plan  year  including  August  16. 
1986  is  to  be  made  under  the  rules  in 
§1.401(a)(26)-8(c)(3). 

9  1-401(aM26>-2    IMMtlonsofplan, 
eurrwit  bwMM  structure,  and  prior  bwMfn 

■tructura. 

(a)  Plan.  In  general  the  term  "plan" 
refers  to  a  plan  described  in  section 
401(a)  that  includes  one  or  more  trusts 
intended  to  be  exempt  from  tax  under 
section  501(a),  and  an  annuity  plan 
described  in  section  403(a).  As 
described  in  paragraph  (b)  of  this 
section,  each  single  plan  under  section 
414(1)  is  treated  as  a  plan  for  purposes  of 
section  401(a)(26).  Under  paragraph  (c) 
of  this  section,  in  certain  cases 
(including  certain  outside 
arrangements),  a  plan  that  is  a  single 
plan  under  paragraph  (b)  nuy  be  treated 
as  comprising  separate  plans  for 
purposes  of  section  401(a)(26). 
Furthermore,  in  accordance  with  section 
401(a)(26)(I).  secUon  401(a)(26)  also  must 


be  satisfied  with  respect  to  current 
benefit  structures  and.  in  the  case  of 
defined  benefit  plans,  prior  benefit 
structures.  Paragraphs  (d)  and  (e)  of  this 
section  set  forth  rules  for  identifying  a 
plem's  current  benefit  structures  and 
prior  benefit  structure. 

(b)  Separate  asset  pools  are  separate 
plans.  Each  single  plan  within  the 
meaning  of  section  414(1)  is  a  separate 
plan  for  purposes  of  section  401(a)(26). 
See  i  1.414(l)-l(b).  For  example,  if  only 
a  portion  of  the  assets  under  a  defined 
benefit  plan  is  available,  on  an  ongoing 
basis,  to  provide  the  benefits  of  certain 
employees  and  the  remaining  assets  are 
available  only  in  certain  limited  cases  to 
provide  such  benefits  (but  are  available, 
in  all  cases,  for  the  benefits  of  other 
employees),  there  are  two  separate 
plans.  A  single  plan  under  section  414(1) 
is  a  plan  for  purposes  of  section 
401(a)(26)  notwithstanding  that  such 
plan  comprises  separate,  written  plan 
documents  and  separate  trusts,  each  of 
which  have  received  separate 
determination  letters  from  the  Internal 
Revenue  Service.  A  defined  contribution 
plan  does  not  comprise  separate  plans 
merely  because  it  includes  more  than 
one  trust  or  it  provides  for  separate 
accounts  and  permits  employees  to 
direct  the  investment  of  the  amounts 
allocated  to  their  accounts.  Further,  a 
plan  does  not  comprise  separate  plans 
merely  because  assets  are  invested  in 
individual  insurance  or  annuity 
contracts  for  employees. 

(c)  Disaggregation  of  certain  plans — 
(1)  Plans  that  include  individual  account 
and  defined  benefit  components.  The 
portion  of  a  plan  that  provides  benefits 
that  are  based  solely  on  the 
contributions  and  other  amounts 
allocated  to  employees'  individual 
accounts  (determined  in  accordance 
with  section  414(i))  and  the  portion  of 
the  plan  that  provides  benefits  that  are 
not  based  solely  on  the  contributions 
and  other  amounts  allocated  to 
employees'  individual  accounts  are  to  be 
treated  as  separate  plans  for  purposes  of 
section  401(a)(28).  Thus,  for  example,  a 
plan  that  provides  benefits  partly  on  the 
basis  of  defined  benefits  and  partly  on 
the  basis  of  employees'  individual 
accounts  is  to  be  treated  as  including 
both  an  individual  account  plan  (with 
respect  to  those  benefits  based  solely  on 
employees'  individual  accounts)  and  a 
defined  benefit  plan  (with  respect  to 
those  benefits  that  are  not  based  solely 
on  employees'  individual  accounts), 
each  of  which  must  separately  satisfy 
section  401(a)(28). 

(2)  Plans  benefiting  collective 
bargaining  employees.  An  employer 
may  treat  the  portion  of  a  plan  that 


benefits  employees  who  are  included  in 
a  unit  of  employees  covered  by  a 
collective  bargaining  agreement  and  the 
portion  of  a  plan  that  benefits 
employees  who  are  not  included  in  such 
a  collective  bargaining  unit  as  separate 
plans  for  purposes  of  section  401(a)(26). 
Thus,  for  example,  if  a  plan  benefits 
employees  who  are  included  in 
collective  bargaining  unit  A  and 
employees  who  are  not  included  in  any 
collective  bargaining  unit  the  employer 
may  treat  such  plan  as  two  separate 
plans  for  purposes  of  section  401(a)(26), 
even  if  all  of  such  employees  benefit 
under  identical  current  benefit 
structures.  This  paragraph  (c)(2)  applies 
separately  with  respect  to  each 
collective  bargaining  agreement  Thus, 
for  example,  die  portion  of  a  plan  that 
benefits  employees  included  in  a  unit  of 
employees  covered  by  one  collective 
bargaining  agreement  may  be  treated  as 
a  plan  that  is  separate  from  the  portion 
of  the  plan  that  benefits  employees 
included  in  a  unit  of  employees  covered 
by  another  collective  bargaining 
agreement 

(3)  ESOPS.  The  portion  of  a  plan  that 
is  an  employee  stock  ownership  plan 
described  in  section  4975(e)(7)  (an 
ESOP)  and  the  portion  of  such  plan  that 
is  not  an  ESOP  are  to  be  treated  as 
separate  plans  for  purposes  of  section 
401(a)(26).  An  employer  may  treat  the 
rule  in  this  paragraph  (c)(3)  as  effective 
for  plan  years  commencing  on  or  after 
January  1, 1990. 

(4)  Plans  benefiting  otherwise 
excludable  employees.  If.  in  accordance 
widi  §  1.401(a)(2B)-4{b)(l)(ii).  an 
employer  elects  to  apply  section 
401(a)(26)  separately  to  the  portion  of  a 
plan  that  benefits  only  employees  who 
have  failed  to  satisfy  the  highest 
minimum  age  and/or  service  conditions 
permissible  under  section  410(a)(1),  such 
portion  is  to  be  treated  as  a  separate 
plan  for  purposes  of  secUon  401(a)(26). 

(5)  Plans  maintained  by  more  than 
one  employer — (i)  Multiple  employer 
plans.  U  a  plan  benefits  employees  of 
more  than  one  employer  and  such 
employees  are  not  included  in  a  unit  of 
employees  covered  by  one  or  more 
collective  bargaining  agreements  (a 
multiple  employer  plan),  the  plan  is  to 
be  treated  as  comprising  separate  plans 
eacli  of  which  is  maintained  by  a 
separate  employer  and  must  separately 
satisfy  section  401(a)(28)  by  reference 
only  to  such  employer's  employees. 

(ii)  Multiemployer  plans.  The  portion 
of  a  multiemployer  plan  that  benefits 
employees  who  are  included  in  one  or 
more  units  of  employees  covered  by  one 
or  more  collective  bargaining 
agreements  and  the  portion  of  such  plan 
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that  benefits  employees  who  are  not 
included  in  a  unit  of  employees  covered 
pursuant  to  any  collective  bargaining 
agreement  are  to  be  treated  as  separate 
plans  for  purposes  of  section  401(aK28). 
See  1 1.401(aM2eH(d)(2)  for  a 
mtdtiemployer  plan  exception.  The 
portion  of  a  multiemployer  plan  that 
benefits  employees  who  are  not 
included  in  a  unit  of  employees  covered 
by  a  collective  bargaining  agreement  is 
to  be  treated  as  plan  maintained  by  one 
or  more  employers,  depending  on 
whether  such  employees  are  employed 
by  one  or  more  employers.  See 
S  1.401(a)(28)-l(dH2)(")  for  purposes  of 
determining  wdiether  an  employee  is 
included  in  a  unit  of  employees  covered 
pursuant  to  a  collective  bargaining 
agreemenL 

(d)  Current  benefit  structures — (1)  In 
general.  One  or  more  current  benefit 
structures  exist  whenever  there  is  an 
allocation  or  benefit  accrual  whether  as 
a  result  of  additional  years  of  service, 
changes  in  compensation,  or  other 
factors.  Any  sudi  increases  are  treated 
as  benefits  attributable  to  the  year  of 
service  in  which  they  accrue.  A  single 
current  benefit  structure  exists  with 
respect  to  each  portion  of  a  uniform 
benefit  formula  (under  which 
contributions  and  forfeitures  are 
allocated  with  respect  to  a  plan  year  in 
a  defined  contributi<3Q  plan  or  under 
which  an  employee's  benefit 
attributable  to  the  current  year  of 
service  is  determined  in  a  defined 
benefit  plan)  to  the  extent  that 
subsidies,  optional  forms  of  benefits, 
rights  and  features  (e.g.  social  security 
supplements,  ancillary  benefits,  loans 
and  investment  options]  are  provided  on 
a  uniform  basis  to  employees  eligible  to 
participate  under  such  formula.  To  the 
extent  that  subsidies,  optional  forms  of 
benefits,  rights  and  features  are  not 
provided  on  a  uniform  basis,  two  or 
more  single  current  structures  exist.  An 
otherwise  single  current  benefit 
structure  comprises  separate  current 
benefit  structures  to  the  extent  it  is 
included  in  separate  plans  (as 
determined  luider  paragraphs  (b)  and  (c) 
of  this  section).  See  1 1.401(a)(28)-8(b)(l) 
for  a  transition  rule  with  respect  to  the 
provisions  taken  into  account  in 
identifying  a  plan's  current  benefit 
structures  for  plan  years  beginning 
before  January  1. 1990. 

(2)  Uniform  formula — (!)  In  generai.  In 
determining  whether  a  benefit  formula  is 
uniform  all  features  in  the  plan  affecting 
the  availability  of  the  benefit  and  the 
amount  of  benefits  or  contributions 
accrued  must  be  taken  into  account 
Factors  taken  into  account  in  making 
this  determination  include  the  rate  of 


accrual  in  a  defined  benefit  plan  and  the 
basts  of  and  conditions  to  contributions 
or  benefits  (e.g.  hour-of-service 
minimums,  year-of-service  requirements 
and  limits,  compensation  definitions, 
benefit  limits,  employment  conditions, 
vesting  schedules,  levels  of  mandatory 
employee  contributions,  eligibility 
requirements  for  participation). 

(ii)  Difference  in  rates  of  allocation  or 
benefit  accrual.  In  general,  differences 
in  rates  of  allocations  or  benefit 
accruals  for  differences  in  participants 
under  plan  will  result  in  separate  benefit 
structures  under  the  plan.  However,  a 
formula  does  not  fail  to  be  a  uniform 
formula  merely  because  the  rate  of 
contribution  allocations  or  benefit 
accruals  (expressed  as  percentages  of 
compensation  or  flat  dollar  amounts) 
varies,  on  a  uniform  basis  for  all 
employees,  with  years  of  service  or 
participation  (as,  for  example,  in  a 
formula  that  is  backloaded  to  the  extent 
permitted  under  section  411(b)(1)(B))  or 
varies  with  entry  age  (as,  for  example, 
with  a  formula  under  which  benefits 
accrue  under  the  fractional  rule  of 
section  411(b)(1)(C)].  Similarly,  a 
formula  does  not  fail  to  be  uniform 
merely  because  the  rate  at  which 
benefits  accrue  above  a  stated 
compensation  level  differs  from  the  rate 
at  which  benefits  accrue  below  such 
level,  without  regard  to  whether  such 
formula  satisfies  the  reqtrirements  of 
section  401(1).  A  formula  does  not  fail  to 
be  a  uniform  formula  merely  because  it 
provides  that  an  employee  will  receive 
the  greatest  contribution  allocation  or 
benefit  accrual  produced  under  one  of 
several  formulas  that  are  reasonably 
available  to  all  employees  covered  by 
the  formula.  In  addition,  a  formula  does 
not  fail  to  be  uniform  merely  because  it 
provides  for  an  allocation  on  the  basis 
of  account  balances. 

(iii)  Permitted  disparity.  A  benefit 
formiila  under  a  plan  does  not  fail  to  be 
uniform  merely  because  of  differences 
under  the  formula  that  are  permissible 
under  section  401(1)  and,  under  such 
rules,  are  treated  as  uniform.  Thus,  for 
example,  if  the  rates  under  a  defined 
benefit  excess  plan's  benefit  formulas 
differ  based  solely  on  employees'  social 
security  retirement  ages  such  that  the 
disparities  under  such  formulas  are 
treated  as  uniform  under  section  401(1). 
such  differences  are  disregarded  in 
determining  whether  the  benfit  formulas 
constitute  one  or  more  current  benefit 
structures. 

(3)  Uniform  subsidies,  optional  forms 
of  benefits,  rights  and  features — (i)  In 
general.  Subsidies,  optional  forms  of 
benefit,  right  and  feature  is  provided  on 
a  uniform  basis  to  all  participants 


eligible  to  benefit  under  such  benefit 
formula.  A  subsidy,  optional  form  of 
benefit,  right  and  feature  is  provided  on 
a  uniform  basis  only  if  it  is  identical 
with  respect  to  its  terms  (i.e.  frequency 
of  use,  dollar  limitations,  actuarial 
assumptions).  In  addition,  in  the  case  of 
a  subsidy,  optional  form  of  benefit,  right 
or  feature,  the  availability  of  which  is 
conditioned,  the  subsidy,  optional  form 
of  benefit,  right  or  feature  is  provided  on 
a  uniform  basis  only  with  respect  to 
those  participants  with  respect  to  whom 
the  conditions  are  identical  and  who 
satisfy  the  conditions. 

(ii)  Conditions  on  availability — (A)  In 
general.  Whether  a  participant  satisfies 
conditions  on  availability  of  a  subsidy, 
optional  form  of  benefit,  right  or  feature 
is  determined  on  the  basis  of  the  current 
facts  and  circumstances  with  respect  to 
the  employee  (e.g.  the  employee's 
current  job  classification,  division  of 
employment  or  nel  worth).  Thus,  for 
example,  the  fact  that  an  employee  may, 
in  the  future  satisfy  a  condition  on 
avaUability  generally  does  not  cause  the 
conditioned  beitefit  right  or  feature  to 
be  treated  as  currentiy  available  to  such 
employee.  However,  to  the  extent 
provided  in  paragraphs  (d)(3)(ii)  (B)  and 
(C)  and  subject  to  the  limitations  in 
paragraph  (d)(12)  with  respect  to 
individualized  formulas,  certain 
conditions  on  availability  are  treated  as 
currenUy  satisfied  for  purposes  of 
determining  whether  a  subsidy,  optional 
form  of  benefit,  right  or  feature  is 
provided  on  a  uniform  basis. 

(B)  Age  and  service  conditions.  In 
general,  for  purposes  of  the  rules  in  this 
paragrpah  (d)(3),  age  conditions  and 
service  conditions  are  treated  as 
satisfied.  This  exception  is  not 
applicable  to  age  or  service  conditions 
with  respect  to  optional  forms  of  benefit, 
rights  and  features  that  must  be  satisfied 
within  a  specified  period  of  time,  other 
than  termination  of  employment. 
However,  availability  of  an  optional 
form  of  benefit,  right  or  feature  subject 
to  such  a  limited  age  or  service 
condition  may  be  determined  by 
projecting  the  age  and  service  of 
employees  to  the  last  date  on  which 
such  formula,  right  or  feature  is 
available  under  the  plan.  An  employer's 
ability  to  project  age  and  service  to  the 
last  date  on  which  the  formula,  right  or 
feature  is  available  under  the  plan  is  not 
cut  off  by  a  plan  termination  occurring 
prior  to  that  date.  Those  employees  who 
are  not  eligible  for  a  benefit  because 
they  do  not  satisfy  any  applicable 
conditions  during  a  specified  time  period 
are  not  treated  as  benefiting  under  a 
separate  benefit  structure. 
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(C)  Certain  other  conditions. 
Conditions  on  the  availability  of  benefit 
formulas,  optional  forms  of  benefits, 
rights  or  features  requiring  termination 
of  employment,  death,  satisfaction  of  a 
specified  health  condition  (or  failure  to 
meet  such  condition),  disability, 
hardship,  marital  status,  default  on  a 
plan  loan  secured  by  a  participant's 
account  balance,  or  execution  of  a 
covenant  not  to  compete  are  treated  as 
satisfied  in  determining  the  group  of 
employees  benefiting  under  the  current 
benefit  structure  containing  such 
formula,  right  or  feature. 

(4)  Sections  401(k)  and  401(m)—{\)  In 
general  A  plan  (or  portion  thereof]  that 
is  subject  to  section  401(k)  or  401(m] 
includes  separate  current  benefit 
structures  to  the  extent  that  there  are 
differences  in  the  availability  and/or 
maximum  rates  of  elective  contributions 
subject  to  section  401(k],  after-tax 
employee  contributions  subject  to 
section  401(m],  or  matching 
contributions  subject  to  section  401  (m). 
Similarly,  a  plan  (or  portion  thereof]  that 
includes  matching  contributions  subject 
to  section  401(m)  includes  separate 
current  benefit  structures  to  the  extent 
that  the  matching  contributions  are  not 
allocated  under  a  uniform  formula  with 
respect  to  employees'  elective 
contributions  or  after-tax  employee 
contributions. 

(ii)  Elective  contributions,  employee 
contributions  and  matching 
contributions.  The  portion  of  a  plan  to 
which  elective  contributions  under  a 
qualified  cash  or  deferred  arrangement 
(defined  under  section  401(k))  may  be 
made  is  a  separate  benefit  structure  for 
purposes  of  section  401(a](26].  Similarly, 
the  portion  of  a  plan  to  which  employee 
contributions  subject  to  section  401(m) 
may  be  made  is  a  separate  benefit 
structure  for  purposes  of  section 
401(a)(26].  Finally,  the  portion  of  a  plan 
to  which  matching  contributions  subject 
to  section  401(m]  may  be  made  is  a 
separate  benefit  structure  for  purposes 
of  section  401(a)(26). 

(iii)  Exceptions.  A  plan  (or  portion 
thereof]  that  is  subject  to  section  401(k) 
or  401(m)  does  not  include  separate 
current  benefit  structures  merely 
because  of  differences  in  the  allocation 
of  elective  contributions  or  after-tax 
employee  contributions  and  matching 
contributions  that  are  solely  the  result  of 
employees'  elections.  Similarly,  a  plan 
(or  portion  thereof)  that  is  subject  to 
section  401(k]  or  401(m]  does  not 
comprise  separate  current  benefit 
structures  merely  because  the  plan 
imposes  uniform  limits  on  the  elective 
contributions  or  employee  contributions 
that  may  be  made  by  highly 


compensated  employees  to  facilitate 
compliance  with  the  applicable 
nondiscrimination  rules  or  imposes 
uniform  limits  on  the  elective 
contributions  that  any  employee  can 
make  to  assure  compliance  with  the 
limits  under  section  402(g)  and  section 
415.  Also,  separate  current  benefit 
structure  do  not  arise  merely  because  of 
the  allocation  of  qualified  nonelective 
contributions  to  some  or  all  nonhighly 
compensated  employees  eligible  under 
the  plan  (or  portion  thereof]  subject  to 
section  401(k)  or  401(m)  if  such 
nonelective  contributions  both  are  taken 
into  account  for  purposes  of  determining 
whether  elective  contributions, 
employee  contributions,  or  matching 
contributions  satisfy  the  requirements  of 
section  401(k)  or  401(m),  as  applicable, 
and  are  not  taken  into  account  in 
determining  whether  any  other  employer 
contributions  satisfy  sections  401(a)(4) 
and  410(b]  (other  than  section 
410(b](2)(A)(ii)).  The  preceding  sentence 
applies  with  respect  to  allocations  of 
qualified  nonelective  contributions  to 
nonhighly  compensated  employees 
without  regard  to  whether  such 
allocations  are  under  a  uniform  formula. 

(5)  Top-heavy  contributions  and 
benefits — (i)  General  rule.  A  plan  does 
not  fail  to  provide  a  single  current 
benefit  structure  merely  because  the 
plan  includes  a  formula  that  provides 
non-key  employees  with  contributions 
or  benefits  required  under  section  416. 

(ii)  Examples.  This  paragraph  (d)(5) 
can  be  illustrated  by  the  following 
examples: 

Example  J.  Assume  that  a  defined  benefit 
plan  provides  that  all  employees  will  receive 
a  noiinal  retirement  benefit  of  1  percent  times 
years  of  service  times  final  average 
compensation.  However,  the  plan  also 
provides  that  non-key  employees  who 
perform  at  least  1000  hours  of  service  will 
receive  a  l>enefit  of  at  least  2  percent  times 
top-heavy  years  of  service  (not  in  excess  of 
10  years  of  service)  times  top-heavy 
compensation.  In  determining  this  plan's 
current  benefit  structures,  the  portion  of  the 
l>enefit  formula  that  is  required  to  comply 
with  section  416  may  be  disregarded.  Thus, 
this  plan  lias  one  current  benefit  structure. 

Example  2.  Assume  the  same  facts  set  forth 
in  Example  1.  except  that  the  plan  provides 
that,  whether  or  not  the  plan  is  top-heavy,  all 
employees  (rather  than  only  non-key 
employees)  who  perform  at  least  1000  hours 
of  service  will  receive  a  benefit  of  at  least  2 
percent  times  years  of  service  (Not  in  excess 
of  10  years]  times  compensation.  The  portion  ^ 
of  the  formula  that  reflects  the  top-heavy 
requirements  must  be  taken  into  account  in 
determining  tiiis  plan's  current  benefit 
structure.  In  this  case,  the  plan  is  treated  as 
including  only  one  current  l>enefit  structure 
under  which  each  employee  earns  the  greater 
benefit  under  the  two  parts  of  the  formula. 


(6)  Contributions  for  participants  who 
are  permanently  and  totally  disabled.  A 
plan  does  not  fail  to  provide  a  single 
current  benefit  structure  merely  because 
the  plan  includes  a  formula  that 
uniformly  provides  nonhighly 
compensated  employees  with 
contributions  pursuant  to  the  provisions 
of  section  415(c)(3)(C). 

(7)  Grandfathered  benefits — (i) 
General  rule.  A  defined  benefit  plan's 
benefit  formula  does  not  fail  to  be  a 
single  cturent  benefit  structure  merely 
because  such  formula  provides  that  an 
employee  will  not  accrue  additional 
benefits  under  the  current  portion  of  the 
benefit  formula  until  such  employee  has 
accrued  under  such  portion  a  benefit  in 
excess  of  such  employee's  benefit  under 
one  or  more  formidas  in  effect  for  prior 
years  that  are  based  wholly  on  prior 
years.  Such  prior  benefit  may  have 
accrued  under  the  same  or  a  separate 
plan  and  may  relate  to  service  with  the 
same  or  prior  employers.  Benefits  fail  to 
be  treated  as  based  wholly  on  prior 
years  if  they  are  based,  directiy  or 
indirectiy,  on  compensation  earned  after 
such  prior  years  (including 
compensation  earned  in  in  the  current 
year).  Benefits  do  not  fail  to  be  treated 
as  based  wholly  on  prior  years  merely 
because  such  benefits  (eg.,  eariy 
retirement  benefits)  are  subject  to  an 
age  or  years-of-service  condition  and.  in 
applying  such  condition  or  conditions, 
the  current  and  prior  years  are  taken 
into  account.  In  addition,  if  a  plan 
eliminates  a  right  or  feature  (e.g.,  single 
sum  distribution  option  or  loan)  with 
respect  to  future  benefits,  and  provides 
that  such  right  or  feature  remains 
available  with  respect  to  benefits 
accrued  as  of  the  date  of  elimination,  the 
plan's  grandfather  of  such  right  or 
feature  with  respect  to  prior  accrued 
benefits  does  not  create  separate 
current  benefit  structures. 

(ii)  This  paragraph  (d)(7)  can  be 
illustrated  by  the  following  examples: 

Example  1.  Assume  that  an  employer 
maintains  a  defined  ttenefit  plan  under  which 
an  employee  receives  a  l>enefit  equal  to  2 
percent  times  years  of  service  times  final 
average  compensation.  Effective  January  1. 
1990.  the  plan  is  amended  to  provide  that  an 
employee  receives  the  greater  of  (A)  2 
percent  times  years  of  service  up  to  January 
1, 1990,  times  final  average  compensation  as 
of  December  31, 1989,  and  (ii)  1 V4  percent 
times  all  years  of  service  times  final  average 
compensation  as  of  separation  from  service. 
Even  though  the  employees  with  service  prior 
to  1990,  are  a  closed  group  and  may  not 
accrue  additional  l>enents  under  this  two-part 
formula  for  one  or  more  years  after  1989  and 
the  other  employees  will  benefit  immediately 
and  in  full  under  the  latter  part  of  the 
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formula,  this  is  a  uniform  fonnula  that  is  a 
single  current  benefit  structure. 

Example  Z  Assume  the  same  facts  set  forth 
in  Exawpfe  J.  except  that  Tinal  average 
compensation  under  the  former  part  of  the 
two-part  formula  ia  determined  based  on 
compensation  as  of  separation  from  service 
(i.e.,  final  average  compensation  is 
detennined  by  reference  to  compensation 
after  1989).  Because  employees  with  service 
prior  to  1990,  may  accrue  additional  benefits 
under  the  former  part  of  the  fonnula,  this 
f  jrmula  comprises  two  current  benefit 
structures,  one  for  employees  with  pre-1990 
service  and  one  for  employees  without  any 
pre-1990  service. 

(8)  Benefit  offset  amuigement9—{\) 
General  rule.  A  plan's  contribution  or 
benefit  fonnula  that  provides  for  a 
benefit  under  the  positive  portion  of  the 
fonnula  that  is  offset  or  reduced  by 
contributions  or  benefits  under  another 
plan  maintained  by  the  same  employer 
does  not  fail  to  comprise  a  single  current 
benefit  structure  to  the  extent  that  all  of 
the  conditions  of  paragraph  (d)(8)(i)(A) 
through  (d)(8)(i)(C)  of  this  section  are 
satisfied.  To  the  extent  that  these 
conditions  are  not  satisfied,  the 
contribution  or  benefit  formula  will  not 
be  treated  as  uniform  and  will  comprise 
two  or  more  current  benefit  structures. 
See  1 1.4(n(aK26>-3(b)(6)  for  the 
determination  of  who  is  benefiting  under 
a  cturent  benefit  structure  that  includes 
an  offset  or  reduction. 

(A)  Offset  condition.  This  condition  is 
satisfied  only  if  the  fonnula  being 
treated  provides  that  contributions  or 
benefits  under  its  positive  portion  are 
offset  or  reduced  by  contributions  or 
benefits  accrued  under  another  plan 
maintained  by  the  same  employer,  and 
the  contributions  or  benefits  used  to 
offset  or  reduce  the  contributions  or 
benefits  under  the  positive  portion  of  the 
fonnula  being  tested  were  originally 
accrued  under  such  other  plan  (or  a 
predecessor  plan).  Thus,  contributions 
or  benefits  transferred  or  rolled  over  to 
the  other  plan  generally  may  not  be  used 
to  oAet  the  benefit  under  the  positive 
portion  of  the  formula  being  tested. 

(B)  Benefiting  condition.  This 
condition  is  satisfied  only  if  the 
employees  who  benefit  under  the 
formula  being  tested  also  benefit,  with 
respect  to  those  contributions  or 
benefits  that  are  used  to  offset  or  reduce 
cootributioos  or  benefits  under  the 
fonnula  being  tested,  under  the  other 
plan  on  a  reasonable  and  uniform  basis. 
If,  with  respect  to  employees  %vho 
benefit  under  the  fonnula  being  tested, 
some  employees  benefit  and  some 
employees  do  not  benefit  under  the 
other  plan,  the  formula  being  tested  fails 
to  be  a  single  current  benefit  structure. 
Similarly,  employees  under  the  formula 
being  tested  do  not  benefit  under  the 


other  plan  on  a  reasonable  and  uniform 
basis  if,  for  any  year,  the  contributions 
or  benefits  used  to  offset  or  reduce 
contributions  or  benefits  under  the 
fonnula  being  tested  are  attributable  to 
a  benefit  structure  that  is  not  unifonn 
with  respect  to  all  such  employees. 
Finally,  employees  do  not  benefit  on  a 
reasonable  or  uniform  basis  under  the 
other  plan  if  the  method  and 
assumptions  for  calculating  the  extent  to 
which  contributions  or  benefits  under 
the  other  plan  offset  or  reduce 
contributions  or  benefits  under  the 
fonnula  being  tested  are  not  uniform 
with  respect  to  such  employees. 

(C)  Anti-multiple  use  condition.  This 
condition  is  satisfied  only  if  the 
contributions  or  benefits  under  the  plan 
that  cue  used  to  offset  or  reduce  the 
contributions  or  benefits  under  the 
formula  being  tested  are  not  used  to 
offset  or  reduce  contributions  or  benefits 
under  any  other  plan  or  any  other 
formula. 

(D)  Examples.  This  paragraph  (dK8) 
can  be  illustrated  by  the  following 
examples. 

Example  1.  Assume  that  all  100  active 
employees  in  defined  benefit  plan  A  benefit 
under  a  benefit  formula  that  provides  a 
benefit  equal  to  m  percent  times  years  of 
service  times  final  average  compensation. 
However,  writh  respect  to  30  active 
employees,  the  benefit  under  this  positive 
benefit  of  the  fonnula  is  offset  by  the  benefit 
under  a  single  formula  in  plan  B  of  the 
employer.  With  respect  to  another  25  active 
employees,  the  positive  plan  A  benefit  is 
offset  by  the  benefit  under  a  separate  formula 
in  plan  C  and  with  respect  to  the  remaining 
45  participants,  tlie  positive  plan  A  benefit  is 
not  offset  by  any  other  benefit.  The  benefit 
formula  in  plan  A  comprises  three  separate 
current  benefit  structures  for  purposes  of 
section  401(a)(28). 

Example  2.  Employer  X.  a  partnership  nvith 
two  partners  and  seven  common  law 
employees,  maintains  two  defined  benefit 
plans  (X  and  Y]  and  one  defined  contribution 
plan  (Z).  Partner  X  and  the  seven  employees 
participate  in  defined  benefit  plan  X.  which 
has  a  sin^e  benefit  formula  that  provides  for 
an  offset  l>y  any  benefit  provided  under 
defined  contribution  plan  Z.  Partner  Y  and 
the  seven  employees  participate  in  defined 
benefit  plan  Y.  which  has  a  single  benefit 
formula  (different  from  plan  X's  formula)  that 
also  provides  for  an  offset  by  any  benefit 
provided  under  plan  Z.  The  seven  employees 
(but  not  the  partners)  also  participate  in  plan 
Z.  which  provides  a  unifonn  contribution 
allocation  formula  for  all  participants.  Plans 
X  and  Y  violate  both  the  benefiting  condition 
and  the  anti-multiple  use  condition.  For  both 
reasons,  plans  X  and  Y  each  provide  two 
separate  benefit  structures,  one  for  the 
participating  partner  and  another  for  the 
seven  employees. 

(9)  Exception  for  certain  section 
414(n)  recipient  employers.  For  purposes 
of  the  benefit-offset  rule  in  paragraph 


(dK8)(i)  of  this  section  ,  an  employer- 
recipient  within  the  meaning  of  section 
414  (n)  and  (o)  that  maintains  a  defined 
contribution  plan  covering  leased 
employees  (which  employees  are  treated 
as  employees  of  such  employer-recipient 
within  the  meaning  of  section  414(n)S2) 
and  414(o)(2))  that  is  offset  or  reduced 
by  contributions  to  defined  contribution 
plan  maintained  by  the  leasing 
organization  may  treat  such 
contributions  as  contributions  to  a  plan 
maintained  by  the  recipient  organization 
for  purposes  of  this  paragraph 
(<l)(6)(iXA)  and  may  treat  employees  of 
the  recipient  organization  as  benefiting 
imder  the  plan  of  the  leasing 
organization  for  purposes  of  this 
paragra))h  (dK8)(iMB)  only  if  the 
following  requirements  are  satisfied: 
The  contribution  relate  to  service  with 
the  recipient  organization;  the 
contributions  are  made  to  a  money 
purchase  plan  that  would  be  a  safe- 
harbor  plan  within  the  meaning  of 
section  414(n)(5)  without  regard  to  the 
20-percent  requirement  applicable  to 
such  determination;  and,  the 
requirements  in  paragraph  (d)(8)(iMA) 
through  (d)(8)(i)(C)  of  this  secUon  are 
otherwise  satisfied  with  respect  to  such 
benefit  offset  arrangement.  In  applying 
the  requirements  of  paragraph 
(d](8)(i)(B)  of  this  section,  employees  of 
the  recipient  who  are  not  leased  bom 
the  leasing  organizations  are  not 
required  to  benefit  under  the  plan  of  the 
leasing  organization. 

(10)  Inactive  benefit  formulas— (i) 
General  rule.  If  a  plan  includes  a  benefit 
formula  but  no  employee  is  currently 
eligible  to  accrue  any  additional  benefits 
tmder  the  fonnula,  such  formula  is  not  a 
current  benefit  structure  under  the  plan. 
Similarly,  if  a  plan  includes  a  benefit 
fonnula  with  respect  to  which  one  or 
more  employees  are  eligible,  but  the 
benefit  fonnula  does  not  provide  any 
additional  benefit  to  such  employees, 
such  formula  is  not  a  current  benefit 
structure. 

(ii)  Certain  prof  it-sharing  plans.  A 
profit-sharing  plan  or  stock  bonus  plan 
does  not  fail  to  have  a  cxurent  benefit 
structure  merely  because  there  is  no 
allocation  in  the  current  year  because 
the  employer  maintaining  the  plan  fails 
to  make  a  contribution.  Any  employee 
covered  by  such  a  profit-sharing  or 
stock  bonus  plan  is  treated  as  benefiting 
under  a  current  benefit  structure  in  the 
profit-sharing  plan  for  a  plan  year  if 
such  employee  both  satisfies  all  of  the 
applicable  conditions  to  receiving  a 
maximum  contribution  allocation  under 
such  current  benefit  structure  for  such 
year  and  fails  to  receive  such  allocation 
merely  because  the  employer  fails  to 
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make  a  contribution  to  the  pka  for  such 
year  and  tb^e  are  no  forfeited  amounts 
for  reallocation  for  such  year. 

(11)  Other  arrangements  that  create 
separate  current  benefit  structures— {i) 
In  general.  It  under  all  the  facts  and 
circumstances,  an  arrangement  (either 
under  or  outside  the  plan)  has  the  effect 
of  modifying  any  feature  under  the  plan 
taken  into  eccount  in  determining  an 
employee's  benefit,  providing  any 
employee  with  any  priority  or  greater 
interest  in  a  portion  of  the  assets  in  the 
plan,  or  linking  any  financial  matter 
involving  an  employee  to  all  or  a  portion 
of  the  assets  in  the  plan  in  a  way  that 
has  the  effect  of  creating  separate 
accounts,  such  arrangement  will  be 
treated  as  creating  a  separate  current 
benefit  structiue  within  the  plan. 
However,  separate  current  benefit 
structures  do  not  arise  merely  because  a 
partnership  agreement  provides  for 
allocation  of  the  cost  of  funding  a 
defined  benefit  plan  or  the  allocation  of 
stuplus  assets  upon  termination  of  such 
plan  among  partners  in  proportion  to 
their  partnership  interest. 

[ii]  Examples.  The  following  examples 
illustrate  certain  situations  in  which 
other  arrangements  will  or  will  not  be 
treated  as  creating  separeate  benefit 
structures: 

Example  1.  Employer  A  maintains  a 
defined  benefit  plan  under  which  each  highly 
compensated  employee  has  the  discretion 
and  authority  to  direct  the  investment  of  a 
portion  of  the  plan's  assets  that  represent  the 
accumulated  contributions  with  respect  to 
that  employee's  plan  benefits.  In  addition,  by 
agreement  outside  the  plan,  if  the  product  of 
the  employee's  investment  direction  exceeds 
the  value  needed  to  fund  that  employee's 
ttenefits.  Employer  A  agrees  to  make  a 
special  payment  to  the  participant.  In  this 
case,  each  separate  portion  of  the  pool  of 
assets  over  which  an  employee  has 
investment  authority  is  considered  a  separate 
current  benefit  structure  for  such  employee. 

Example  Z  Employer  B  is  a  partnership 
that  maintains  a  defined  benefit  plan.  Under 
the  partnership  agreement,  the  cost  of 
providing  the  current  benefit  accrual  for  each 
partner  is  allocated  to  such  partner  in 
determining  such  partner's  distributive  share 
of  profit  or  loss.  This  plan  does  not  include 
separate  plans  merely  because  of  this 
anangement 

Example  3.  Employer  C  is  a  partnership 
that  maintains  a  defmed  benefit  plan.  The 
partnership  agreement  provides  that,  upon 
termination  of  the  plan,  a  special  allocation  is 
to  be  made  to  a  partner  representing  the 
amount  of  the  excess  plan  assets  in 
proportion  to  such  partner's  accrued  benefit 
under  the  plan.  This  arrangement  results  in 
the  defined  benefit  plan  being  treated  as 
including  a  separate  current  benefit  structure 
for  each  partner.  The  same  agreement 
modified  to  allocate  excess  plan  assets  afier 
reversion  to  the  partnership  on  the  basis  of 


pattMnkip  share  does  net  oreate  a  separate 
benefit  strecture  with  respect  to  the  partner. 

(12)  Examples— {i)  Defined 
contribution  plans.  "The  following 
examples  illustrate  the  meaning  of 
current  benefit  structure  with  respect  to 
defined  contribution  plans.  Assume  that 
the  plans  in  the  f(^o«ving  examples 
provide  idenbcal  benefits  with  respect 
to  all  participants  except  to  the  extent 
specifically  described  in  the  example. 
Also,  assimie  that,  based  on  all  of  the 
facts  and  cinnunstances,  none  of  the 
formulas  described  in  these  examples 
comprise  individualized  formulas. 

Example  1.  Plan  A  allocates  contributions 
and  forfeitures  uniformly  on  the  basis  of  the 
ratio  of  each  participant's  compensation  to 
the  total  compensation  of  a  participant  under 
the  plan  using  the  same  definition  of 
compensation  for  all  participants.  Plan  A  has 
one  current  benefit  structure. 

Example  2.  Plan  B  benefits  two  categories 
of  plan  participants,  category  1  and  2. 
Category  1  participants  are  allocated 
contributions  equal  to  4  percent  of 
compensatioa  %vhile  category  2  participants 
are  allocated  contributions  equal  to  10 
percent  of  compensation.  Plan  B  has  two 
current  benefit  structures. 

Example  3.  All  participants  in  Plan  C 
receive  contribution  allocations  equal  to  5 
percent  of  current  compensation.  However, 
forfeitures  are  allocated  among  category  1 
participants  on  the  basis  of  compensation 
and  among  category  2  participants  on  the 
basis  of  account  balances.  Plan  C  has  two 
current  benefit  structures.  The  result  would 
be  the  same  if  the  allocation  of  forfeitures  in 
plan  C  for  category  1  participants  was  on  the 
basis  of  the  ratio  of  the  participant's  current 
compensation  to  the  current  compensation  of 
all  category  1  participants  and  among 
category  2  participants  on  the  basis  of  the 
ratio  of  the  participant's  current 
compensation  of  all  category  2  participants. 

Example  4.  Under  Plan  D.  the  employer 
contributions  for  category  1  particpants  and 
category  2  participants  are  determined 
separately — the  contribution  for  category  1 
participants  is  based  on  the  profits  in  divison 

A,  while  the  contribution  for  category  2 
participants  is  based  on  the  profits  in  division 

B.  The  employer  contributions  for  each 
category  of  participants  are  allocated  among 
participants  on  a  uniform  basis.  Plan  D  has 
two  current  benefit  structures. 

Example  5.  Plan  E.  allocates  contributions 
among  all  participants  under  a  uniform  a 
imiform  allocation  formula  which  is  based,  in 
part  on  a  participant's  years  of  service  with 
the  employer.  Participants  with  10  or  fewer 
years  of  service  receive  allocations  equal  to  S 
percent  of  compensation,  and  participants 
with  additional  years  of  service  receive  an 
additional  allocation  of  1  percent  of 
compensation  for  every  2  additional  years  of 
service  (in  excess  of  10  years)  with  the 
employer.  Plan  E  has  one  current  benefit 
structure. 

Example  &  Plan  F  allocates  contributons 
among  all  participants  on  the  basis  of  units. 
Participants  are  credited  with  one  unit  for 
each  $2500  of  compensation  and  one  unit  for 


each  year  of  service  with  the  employer.  Also, 
plan  F  allocates  forfeitures  among  all 
participants  on  the  basts  of  the  ratio  of  ■ 
partiaiMat's  coeipensatiea  to  the  toUl 
compensatioa  of  all  participants.  Plan  F  has 
one  current  benefit  stractHre. 

Example  7.  Plan  C  allocates  contributions 
among  all  participants  equal  to  5  percent  of 
compensation,  but  in  no  event  less  than  S300. 
Plan  C  has  one  cnrrent  benefit  structure  even 
through  the  actual  allocation  for  particular 
participants  may  vary  as  a  perceiUage  of 
compensation  due  to  the  minimum  allocation 
provisions. 

Example  8.  Plan  H  is  a  target  benefit  plan 
that  allocates  contributions  among  all 
participants  based  on  a  uniform  unit  benefit 
formula  providing  a  retirement  benefit  of  1 
percent  of  compensation  per  year  of  service. 
A  uniform  method  is  used  to  derive  the 
contribution  allocation  for  each  employee. 
Plan  H  has  one  current  benefit  structure,  even 
though  the  contribution  allocations  for 
participants  are  not  a  uniform  percentage  of 
compensation. 

(ii)  Defined  benefit  plans.  The 
following  examples  illustrate  the 
meaning  of  current  benefit  structure 
with  repect  to  defined  benefit  plans. 
Assiune  that  the  plan  in  the  following 
examples  provide  indentical  benefits 
with  respect  to  all  partdpants  except  to 
the  extent  specifically  described  in  the 
example.  Also,  assume  that,  based  on 
all  of  the  facts  and  circumstances,  none 
of  the  formulas  described  in  these 
examples  comprise  individualized 
formi^as. 

Example  1.  Plan  A  has  a  uniform,  imit 
benefit  formula  that  provides  an  annual 
benefit  commencing  at  normal  retirement  age 
of  1  percent  of  final  average  pay  per  year  of 
service.  Plan  A  has  one  current  benefit 
structure. 

Example  2.  Plan  B's  lienefit  fonnula 
provides  a  benefit  of  $10  per  month  for  eadi 
of  a  particpant's  first  10  years  of  service.  $11 
per  month  for  each  of  the  second  10  years  of 
service.  $12  per  month  for  each  of  the  next  10 
years  of  sendee,  and  no  additional  benefit  for 
any  additional  years  of  service.  Because  plan 
B's  benefit  formula  provides  for  a  uniform 
schedule  of  benefit  accurals  for  all 
particpants.  plan  B  has  one  current  benefit 
structure. 

Example  3.  Plan  Cs  formual  provides  each 
employees  with  a  benefit  equal  to  22  percent 
per  year  of  service  times  final  average  pay 
for  the  first  IS  years  of  service  and  1  percent 
per  year  of  service  times  final  average  pay 
for  each  additional  year  of  service  beyond  15 
years.  Plan  C  has  one  current  benefit 
structure  even  though,  under  the  formula  for  a 
year,  different  employees  have  different 
accrual  rates. 

Example  4.  Plan  U*  benefit  formula 
provides  an  annual  pension  amount  for  life 
for  every  participant  equal  to  the  greatest  of 
(A)  $500  for  each  year  of  service:  (B)  2 
percent  of  each  year's  compensation  times 
years  of  service;  or  (C)  $3,000.  Plan  D  has  one 
current  benefit  structure  even  though 
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participants  may  benefit  under  different  parts 
of  the  formula. 

Example  5.  Plan  E*s  beneHt  formula 
provides  all  participants  with  a  benefit  of  35 
percent  of  final  average  pay.  which  is 
accrued  ratably  under  the  fractional  rule  over 
years  of  plan  participation  until  normal 
retirement  age.  Plan  E  has  one  current  benefit 
structure  even  though  the  rates  of  annual 
accrual  for  participants  differ. 

Example  8.  Plan  Fs  benefit  formula 
provides  all  participants  with  an  annual 
benefit  for  life  of  2  percent  of  average  annual 
pay  times  years  of  service.  Plan  F  also 
provides  an  unreduced  joint  and  survivor 
annuity  for  married  participants.  Plan  F  has 
one  current  benefit  structure,  even  though 
some  participants  are  married  and  some 
participants  are  not  married,  because  all 
participants  are  accruing  benefits  under  a 
single  benefit  structure. 

Example  7.  Plan  G's  benefit  formula 
provides  all  participants  with  an  annual 
benefit  for  life  equal  to  2V^  percent  of 
compensation  per  year  of  service  for 
compensation  above  covered  compensation 
and  2  percent  of  compensation  per  year  of 
service  for  compensation  below  covered 
compensation.  Plan  G  has  one  current  benefit 
structure  even  though  the  actual  benefit  rates 
for  participants  will  difl'er  based  on  the 
amounts  of  a  participant's  compensation 
above  covered  compensation. 

Example  &  Plan  H's  benefit  formula 
provides  all  participants  an  annual  benefit 
for  life  of  45  percent  of  final  average  pay. 
Such  benefit  is  accrued  under  the  fractional 
rule  for  category  1  participants,  with  a  15 
year  minimum  accrual  period.  For  category  2 
participants,  the  benefit  is  accrued  under  a 
unit  benefit  formula  that  provides  an  annual 
accrual  of  3  percent  times  years  of  service 
(not  in  excess  of  15  years)  times  final  average 
pay.  Plan  H  has  two  current  benefit 
structures. 

Example  A  Plan  Fs  benefit  formula 
provides  for  all  participants  an  annual 
retirement  benefit  for  life  of  50  percent  of 
final  average  pay.  The  retirement  benefit  is 
payable  to  category  1  participants  at  normal 
retirement  age.  with  an  actuarial  reduction 
for  early  commencement.  For  category  2 
participants,  there  is  no  actuarial  reduction 
for  early  commencement  if  a  participant  has 
30  years  of  service  and  has  attained  age  55. 
PUn  I  has  two  current  benefit  structures. 

Example  10.  Plan  T»  benefit  formula 
provides  for  all  participants  an  annual 
benefit  for  life  of  2  percent  of  the 
participant's  compensation  times  years  of 
service.  For  category  1  participants,  the 
compensation  taken  into  account  is  career 
average  compensation,  while  for  category  2 
participants  the  compensation  is  the  annual 
average  of  the  participant's  final  5  years  of 
service.  Plan )  has  two  current  benefit. 

Example  11.  Plan  K  is  a  contributory 
dafined  banefit  plan  with  a  benefit  fonnula 
diat  provides  an  annual  benefit  of  1  percent  of 
final  average  compenaation  for  each  year  of 
•ervica  for  wfaidi  the  participant  makes  an 
employee  contributioo  of  one  percent  of 
compensation,  and  an  additional  Vi  percent  of 
final  average  compensation  for  each  year  of 


service  for  which  the  participant  makes  an 
additional  employee  contribution  of  1  percent 
of  compenaaticHL  Participants  may  maike 
employee  contributions  of  0  percent,  1 
percent  2  percent  or  3  percent  of 
compensation.  Plan  K  does  not  separately 
account  for  the  employee  contributions. 
Because  the  special  rule  for  plans  subject  to 
section  401  (m)  does  not  apply  with  respect  to 
the  employee  contributions  under  plan  K. 
such  plan  has  three  current  benefit  structures 
(i-e^  employee  contributions  of  1  percent  2 
percent  and  3  percent).  (In  accordance  with 
§1.401(aM28)-l(c)(l),  these  three  current 
benefit  structurea  may  be  restructured  as 
three  current  benefit  structures,  each  one 
providing  for  an  employee  contribution  of  1 
percent) 

Example  IZ  Plan  L  is  a  defined  benefit 
plan  under  which  all  participants  earn  an 
annual  benefit  for  life,  commencing  at  age  65. 
equal  to  1  percent  times  years  of  service 
times  final  average  compensation.  In  January 
1990.  the  employer  amends  the  plan  to 
provide  that  any  employee  who  is  at  least  55 
years  of  age,  has  at  least  25  years  of  service, 
and  separates  from  service  between  July  1 
and  October  1  of  1990,  may  receive  an 
unreduced  annual  benefit  commencing  upon 
separation  from  service.  Plan  L  has  two 
current  benefit  structures  for  1990. 

(13)  Retroactive  benefits.  A  benefit 
increase  provided  with  respect  to  active 
employees  in  the  current  year  is  one  or 
more  current  beneHt  structures  even  if 
the  benefit  increase  is  based  on  prior 
years  of  service.  Similarly,  a  benefit 
increase  provided  to  former  employees 
(including,  for  example,  ad  hoc  cost-of- 
living  increases)  is  one  or  more  current 
benefit  structures  for  the  year  in  which 
the  increase  is  provided.  Also,  a 
provision  that  provides  for  the 
allocation,  among  employees  tmder  a 
terminating  defined  benefit  plan,  of 
assets  in  excess  of  the  amount 
necessary  to  satisfy  all  of  the  plan's 
liabilities  is  one  or  more  current  benefit 
structiues  in  the  year  of  allocation, 
depending  on  the  imiformity  and 
characteristics  of  the  allocation  formula. 
A  formula  providing  a  retroactive 
benefit  increase  that  differs  with  respect 
to  years  prior  to  a  specified  date  (e.g., 
December  31. 1989.  or  plan  years 
beginning  before  the  first  plan  year 
beginning  after  December  31, 1989)  and 
years  after  a  specified  date  comprises 
two  current  bcmefit  structures  because 
all  portions  of  the  formula  are  not 
reasonably  available  to  all  employees. 

(14)  Individualized  formulas— {\\ 
General  rule.  Notwithstanding  the  rules 
provided  in  this  section,  an  o^erwise 
tmiform  formula,  subsidy,  optional  form 
of  benefit,  right  or  feature  may  be 
treated  as  comprising  separate  current 
benefit  structures  if,  imder  the  facts  and 
circumstances,  the  formula,  subsidy, 
optional  form  of  benefit  right  or  featuro 


is  based  on  significantly  individualized 
factors  or  the  effect  of  such  formula, 
right  or  feature  with  respect  to 
employees'  allocation  or  benefit  rates,  or 
other  rights  under  the  plan  is  similar  to 
the  effect  of  separate  formulas,  rights  or 
features. 

(ii)  Examples.  This  paragraph  (d)(14) 
may  be  illustrated  by  the  following 
examples: 

Example  1.  Assume  that  an  employer  with 
500  active  employees  maintains  a  defined 
contribution  plan  under  which  contributions 
are  allocated  among  all  of  the  employer's 
active  employees  based  on  their  years  of 
service  with  the  employer.  Under  the 
allocation  formula,  each  employee  receives  a 
contribution  allocation  for  a  plan  year  equal 
to  5  percent  of  compensation,  plus  an 
additional  1  percent  of  compensation  for  each 
year  of  service  with  the  employer.  The 
maximum  allocation  for  any  year  is  20 
percent  of  compensation.  Because,  in  this 
case,  the  number  of  employees  under  the  plan 
substantially  exceeds  the  number  of  different 
allocation  rates  under  the  plan's  allocation 
formula  and  all  allocation  rates  are 
reasonably  available  to  all  employees,  the 
facts  and  circimistances  indicate  that  the 
plan's  formula  does  not  comprise  separate, 
individualized  formulas. 

Example  2.  Assume  that  an  employer  with 
5  active  employees  maintains  a  defined 
contribution  plan  under  which  contributions 
are  allocated  among  all  of  the  active 
employees  based  on  their  years  of  service 
with  the  employer.  Under  the  allocation 
formula,  each  employee  with  fewer  than  10 
years  of  service  receives  an  allocation  of  7 
percent  of  compensation  and  each  employee 
with  10  or  more  years  of  ser\-ice  receives  an 
allocation  of  10  percent  of  compensation.  One 
employee,  who  is  the  sole  highly 
compensated  employee  of  the  employer,  has 
over  10  years  of  service;  the  other  four 
employees  each  have  fewer  than  5  years  of 
service.  In  addition,  no  employees  have 
separated  from  service  with  more  than  10 
years  of  service  and.  based  on  the  facts  and 
circumstances,  it  is  not  reasonable  to  expect 
that  the  four  employees  will  remain  with  the 
employer  for  a  full  10  years  of  service.  Thus, 
these  facts  and  circumstances  indicate  that 
this  allocation  formula  comprises  two 
individualized  formulas  and  accordingly  is 
treated  as  two  separate  current  benefit 
structures. 

(e)  Restructuring  current  benefit 
formulas — (1)  General  rule.  If  two  or 
more  ciurent  benefit  structures  under  a 
plan  would  constitute  a  single  structure 
but  for  differences  in  the  benefit 
formulas,  and  the  formulas  are  identical 
in  all  respects  except  that  the  rates  of 
accrual  or  contribution  allocation  are 
different  (thus,  for  example,  the 
formulas  use  the  same  compensation 
base,  credit  service  in  the  same  manner 
and  have  the  same  vesting  schedule),  an 
employer  may  restructure  the  benefit 
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structures  as  two  or  more  separate 
benefit  structures,  one  including  the 
portion  of  the  formulas  that  is  common 
to  each  of  the  benefit  structures,  and  one 
or  more  benefit  structures  including  the 
portion  of  the  formula  that  is  not 
common  to  each  of  the  original  benefit 
structures.  For  purposes  of  this 
paragraph  (e).  the  common  or  lesser 
included  benefit  formula  within  a  plan 
must  be  treated  as  a  single  current 
benefit  structiue  with  respect  to  such 
plan  and  each  restructtired  benefit 
structiu^  must  be  uniform  with  respect 
to  the  benefit  formula.  Thus,  if  a  plan 
that  is  otherwise  uniform  with  respect  to 
all  benefits,  rights  and  features,  provides 
a  benefit  of  50%  final  average  pay  for 
division  A,  55%  final  average  pay  for 
division  B,  and  60%  final  average  pay  for 
division  C  restructuring  under  this  rule 
would  result  in  a  benefit  structure  of 
50%  of  final  average  pay  for  employees 
of  divisions  A,  B  and  C,  5%  of  final 
average  pay  for  employees  of  division  B 
and  C.  and  5%  of  final  average  pay  for 
employees  of  division  C.  Restructuring 
under  this  paragraph  (e)  does  not 
require  that  the  employer  actually 
amend  a  plan's  provisions  to  reflect  the 
restructuring.  Rather,  restructuring  is 
merely  one  method  of  testing  current 
benefit  stnicttires  under  section 
401(aM26).  See  \  1.401(a)(28}-l(c)(l)  for 
rules  about  testing  two  or  more 
restructured  current  benefit  formulas. 

(2)  Examples,  The  rule  in  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples: 

Example  1.  Assimie  that  a  defined  benefit 
plan  includes  two  current  benefit  formulas — 
one  of  which  benefits  the  300  active 
employees  of  division  A  and  provides  a 
benefit  of  1  Vt  percent  times  years  of  service 
times  final  average  compensation,  and  the 
other  of  which  benefits  the  30  active 
employees  of  division  B  and  provides  a 
benefit  of  1  percent  times  years  of  service 
times  final  average  compensation.  Solely  for 
purposes  of  testing  these  current  benefit 
structures  under  section  401(a)(28),  such 
formulas  may  be  restructured  as  one 
restructured  current  Itenefit  formula 
providing  a  benefit  of  1  percent  times  years  of 
service  times  final  average  compensation 
(and  benefits  all  330  active  employees  of 
divisions  A  and  B),  and  one  restructured 
current  benefit  formula  providing  a  benefit  of 
y«  percent  times  years  of  service  times  final 
average  compensation  (and  benefits  division 
A's  300  active  employees). 

Example  2.  Employer  B  maintains  a  defined 
contribution  plan  that  provides  a  5  percent 
contribution  for  100  Division  A  employees, 
and  a  4  percent  contribution  for  30  Division  B 
employees.  All  other  rights  and  features 
under  the  plan  are  identical  with  respect  to 
all  employees.  Solely  for  purposes  of  testing 
these  current  benefit  formulas  under  section 
401(a)(26),  such  formulas  may  be  restructured 
the  following  two  benefit  formulas:  A 


separate  formula  providing  a  4  percent 
contribution  to  the  100  Division  A  employees 
and  the  30  Division  B  employees,  and  a 
separate  fonnula  providing  an  additional  1 
percent  contribution  to  the  100  Division  A 
employees. 

Example  3.  Employer  C  maintains  a  plan 
including  a  qualified  cash  or  deferred 
arrangement  in  which  both  70  division  A 
employees  and  30  division  B  employees  are 
eligible  to  participate.  Under  the  plan,  the 
employer  makes  a  matching  contribution  with 
respect  to  the  first  six  percent  of  elective 
contributions:  In  the  case  of  Division  A 
employees  the  employer  matching 
contribution  is  50  percent  of  an  employee's 
elective  contributions,  in  the  case  of  Division 
B  employees,  the  employer  matching 
contribution  is  30  percent  of  an  employee's 
elective  contributions,  in  all  otiier  respects, 
all  employees  have  identical  rights  under  the 
plan.  The  plan  includes  three  separate  benefit 
structures:  a  cash  or  deferred  arrangement 
benefiting  100  employees,  a  50  percent 
matching  arrangement  benefiting  70  Division 
A  employees,  and  a  30  percent  matching 
arrangement  benefiting  30  Division  B 
employees.  The  30  percent  matching  benefit 
structure  fails  to  satisfy  section  401(a)(2S) 
because  it  benefits  only  30  employees.  The 
plan  may  be  restructured  and  treated  as  if  it 
contained  the  following  three  separate 
benefit  formulas:  a  cash  or  deferred 
arrangement  l>enefiting  100  employees,  a  30 
percent  matching  feature  benefiting  100 
employees  (including  the  30  division  B 
employees,  and  the  70  Division  A  employees), 
and  an  additional  20  percent  matching 
feature  benefiting  the  70  Division  A 
employees.  As  restructured,  all  three 
separate  structures  benefit  at  least  SO 
employees,  and  thus  satisfy  section 
401(a)(28). 

Example  4.  Employer  D  maintains  a 
defined  benefit  plan  under  which  100 
employees  benefit.  The  plan  provides  a 
normal  retirement  benefit  of  2  percent  of  pay 
times  fmal  average  compensation  times  years 
of  service.  All  employees  under  the  plan  have 
identical  rights  except  that  the  plan  provides 
for  an  unreduced  early  retirement  benefit  for 
employees  with  at  least  20  years  of  service 
and  such  early  retirement  benefit  is  available 
only  to  a  group  of  80  employees.  The  plan 
contains  two  separate  ben^it  structures:  one 
structure  benefits  80  employees  and  includes 
the  eariy  retirement  benefit  the  second 
structure  has  no  early  retirement  benefit  and 
benefits  20  employees.  The  plan  cannot  be 
restructured  and  treated  as  if  it  contained 
two  separate  benefit  structures,  one  benefit 
structure  including  all  rights  and  features 
under  the  plan  that  benefits  all  100 
employees,  and  the  other  benefit  structure 
including  only  the  eariy  retirement  benefit 
that  benefits  80  employees  because  rights  and 
features  cannot  be  restructured. 

Example  5.  Employer  E  maintains  a  defined 
contribution  plan  providing  a  6  percent 
contribution  for  30  division  A  employees,  and 
a  3  percent  contribution  for  50  division  B 
employees.  The  plan  contains  two  separate 
benefit  formulas,  a  6  percent  benefit  formula, 
benefiting  30  employees,  and  a  3  percent 
benefit  fonnula  benefiting  50  employees.  The 
6  percent  benefit  formula  fails  to  satisfy 


section  401(a)(26).  Assume  that  the  6  percent 
formula  does  not  satisfy  the  requirements  of 
i  1.401(a)(28)- 1(c)(4).  the  plan  cannot  be 
restructnired  into  benefit  structures  thai 
satisfy  401(a)(26).  The  plan  can  be 
restructured  into  a  3  percent  benefit  formula 
that  l>enefits  all  80  Division  A  and  B 
employees,  and  a  3  percent  benefit  formula 
that  benefits  30  Division  A  employees.  Under 
this  restructuring,  the  latter  3  percent  benefit 
formula  would  fail  to  satisfy  section 
401(a)(26). 

Example  8.  Employer  F  maintains  a  defined 
benefit  plan  covering  100  employees  that 
provides  a  benefit  equal  to  1  percent  of  final 
average  compensation  limes  years  of  service 
to  50  category  1  employees,  and  a  benefit 
equal  to  2  percent  Umes  career  average 
compensation  tiroes  yean  of  service  to  SO 
category  2  employees.  A  lump  sum 
distribution  option  is  available  to  SO 
employees,  including  25  category  1  employees 
and  25  category  2  employees.  The  plan 
includes  four  separate  benefit  structures:  one 
benefiting  25  employees  under  the  final 
average  compensation  formula  who  cannot 
receive  a  lump  sum:  one  benefiting  25 
employees  under  the  final  average 
compensation  formula  who  may  recei\'e  a 
lump  sum:  one  benefiting  25  employees  under 
the  career  average  compensation  formula 
who  cannot  receive  a  limp  sum:  and  one 
benefiting  25  employees  under  the  career 
average  compensation  formula  who  may 
receive  a  lump  sum.  The  plan  cannot  be 
restructured  in  a  manner  that  establishes  that 
the  plan  satisfies  section  401(a)(2S)  even 
though  SO  employees  benefit  under  the  final 
average  compensation  fonnula  and  so  under 
the  career  average  compensation  formula, 
and  SO  employees  may  receive  a  lump  sum. 

(f)  Prior  benefit  structure.  The  prior 
benefit  structure  under  a  defined  benefit 
plan  includes  all  benefit  structures  that 
for  prior  years,  were  (or.  prior  to  the  first 
day  for  which  section  401(a)(26)  applies 
to  such  plan,  would  have  been)  current 
benefit  stmctiuvs  under  the  plan  (or 
under  any  other  plan)  and  are  or  were 
taken  into  account  at  any  time  in 
determining  any  employee's  benefit 
under  the  plan  (including  benefits 
originally  accrued  under  another  plan). 
This  is  the  case  even  if  the  plan's  prior 
benefit  structure  is  identical  to  the 
plan's  current  benefit  structure.  Each 
defined  benefit  plan  has  only  one  prior      . 
benefit  structure  and  all  accrued  ^ 
benefits  under  the  plan  as  of  the 
beginning  of  a  plan  year  (including 
benefits  rolled  over  or  transferred  to 

such  plan]  are  included  in  such  prior 
benefit  structure  for  such  year. 

(g)  Additional  rules.  The 
Commissioner  may,  oaly  in  revenue 
rulings,  notices  or  other  documents  of 
general  applicability,  prescribe  such 
additional  guidance  as  may  be 
necessary  or  appropriate  with  respect  to 
the  application  of  this  section. 
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(a)  In  general.  An  employee  is  treated 
as  benenting  under  a  current  benefit 
structure  under  a  plan  only  in 
accordance  with  the  rules  of  paragraph 

(b)  of  this  section.  Also,  in  certain 
situations,  it  is  necessary  to  determine 
whether  an  employee  is  benefiting  under 
a  plan  (rather  than  under  the  plan's 
current  benefit  structure).  Such 
determination  may  be  made  only  in 
accordance  with  the  rules  of  paragraph 

(c)  of  this  section. 

(b)  Benefiting  under  a  current  benefit 
structure — (1)  Maximum  benefit  accrual 
rule — (i)  General  rule.  Except  as 
otherwise  provided  in  this  paragraph 
(b),  an  employee  is  treated  as  benefiting 
under  a  current  benefit  structure  for  a 
plan  year  only  if  the  employee  actually 
accrues  the  maximum  benefit  that  is 
available  to  such  employee  under  the 
current  benefit  structure  for  such  year. 
In  the  case  of  a  defined  contribution 
plan,  an  employee  is  treated  as  accruing 
the  maximum  benefit  under  a  current 
benefit  structure  only  if  such  employee 
actually  receives  the  maximum 
contribution  allocation  that  is  available 
to  such  employee  under  the  current 
benefit  structure  for  such  year.  The 
maximum  benefit  or  allocation  under  a 
current  benefit  structure  for  an 
employee  for  a  plan  year  is  to  be 
determined  under  the  structure  by 
assuming  that  the  employee  satisfied  all 
of  the  applicable  accrual  or  allocation 
conditions  relating  to  the  current  year 
(e.g.,  hour-of-service  or  employment 
conditions,  and  mandatory  employee 
contributions).  Failure  to  receive  a 
maximum  contribution  or  benefit 
allocation  that  arises  solely  because  of  a 
uniform  and  otherwise  permissible  entry 
date  provision  under  a  plan  will  not 
result  in  an  employee  being  treated  as 
failing  to  benefit  under  a  current  benefit 
structure. 

(ii)  Examples.  The  following  are 
examples  of  benefiting  within  the 
meaning  of  paragraph  (b)(1)  of  this 
section: 

Example  1.  An  employer  maintains  a 
defined  benefit  plan  under  which  all  active 
employees  accrue  a  l>enefit  equal  to  2  percent 
timea  years  of  service  times  Hnal  average 
compensation  by  making  a  mandatory 
employee  contribution  equal  to  1  percent  of 
compensation.  Employees  who  fail  to  make 
the  mandatory  employee  contribution,  and 
thus  do  not  accrue  the  benefit  under  the 
current  t>enefit  structure,  are  not  treated  as 
benefiting  under  the  current  t>enerit  structure 
for  the  year. 

Example  2.  An  employer  maintains  a 
defined  l>enefit  plan  under  which  all 
employees  who  perform  at  least  1000  hours  of 
service  during  the  plan  year  accrue  a  benefit 
of  2  percent  times  years  of  service  times  f!nal 


average  compensation  for  the  year.  Only 
those  employees  who  perform  at  least  1000 
hours  of  service  during  the  plan  year  are 
treated  as  benefiting  under  the  current 
l>enefit  structure  for  the  year. 

Example  3.  An  employer  maintains  a 
defined  contribution  plan  under  which  all 
employees  who  are  employed  by  the 
employer  on  the  last  day  of  the  plan  year 
receive  a  10  percent  of  compensation 
allocation  under  a  current  lienefit  structure. 
Only  employees  who  are  employed  by  the 
employer  on  the  last  day  of  the  plan  year, 
and  who  thus  receive  an  allocatioii.  are 
treated  as  l>enefiting  under  the  current 
l)enefit  structure  for  the  year. 

Example  4.  Plan  M  is  a  defined  benefit  plan 
under  which  all  employees  earn  an  annual 
benefit  for  life,  commencing  at  age  65,  equal 
to  1  percent  times  years  of  service  times  final 
average  compensation.  In  January  1990,  the 
employer  amends  the  plan  to  provide  that 
any  employee  who  is  at  least  55  years  of  age, 
has  at  least  25  years  of  service,  and  separates 
from  service  between  July  1  and  October  1  of 
1990,  may  receive  an  unreduced  annual 
benefit  commencing  upon  separation  from 
service.  Plan  M  has  two  current  l>enefit 
structures  for  199a  An  employee  who 
satisfies  the  applicable  age  and  service 
eligibility  conditions  and  thus  who  would 
receive  Oie  unreduced  eariy  retirement 
benefit  if  such  employee  separated  from 
service  during  the  applicable  window  period 
is  treated  as  benefiting  under  the  current 
t)enerit  structure  providing  the  unreduced 
early  retirment  benefit,  without  regard  to 
whether  the  employee  actually  separates 
from  service  and  receives  the  unreduced 
early  retirement  benefit. 

(2)  Partial  benefit  accruals— {\)  In 
general.  An  employee  is  treated  as 
benefiting  under  a  current  benefit 
structure  under  a  defined  benefit  plan 
even  though  such  employee  fails  to 
accrue  the  maximum  benefit  under  the 
plan  for  the  current  year  of  service,  if 
such  failure  was  merely  because  the 
employee  performed  fewer  than  the 
required  minimum  number  of  hours  of 
service  for  the  maximum  benefit  for  the 
year  and,  instead,  the  employee  accrued 
a  pro  rata  portion  of  the  maximum 
benefit  for  such  year.  For  purposes  of 
this  rule,  in  determining  the  pro  rata 
portion  of  the  maximum  benefit  for  an 
employee  for  a  year,  the  maximimi 
benefit  for  the  year  is  the  maximum 
benefit  available  under  the  formula 
determined  by  assuming  that  all  hour-of- 
service  requirements  are  satisfied.  Also, 
the  pro  rata  portion  of  this  maximum 
benefit  must  be  determined  as  if  such 
maximum  benefit  were  available  for  the 
lesser  of  the  actual  number  of  hours  of 
service  required  under  the  plan  or  2080 
hours  of  service. 

(ii)  Examples.  The  following  are 
examples  of  the  partial  benefit  accrual 
rules  of  this  paragraph  (b)(2): 

Example  1.  Defined  benefit  plan  X's  benefit 
formula  provides  that  a  participant  who 


performs  fewer  than  1000  hours  of  service  for 
a  year  does  not  accrue  any  l)enefit  for  such 
year,  a  participant  who  performs  at  least  2000 
hours  of  service  for  a  year  accrues  the 
maximum  benefit  for  such  year  (i.e.,  1  percent 
times  final  pay  times  years  of  service),  and  a 
participant  who  performs  between  1000  and 
2000  hours  of  service  for  a  plan  year  accrues 
a  partial  l>enefit  in  such  year  based  on  a 
fraction,  the  numerator  of  which  is  the 
numl)er  of  hours  performed  by  the  participant 
and  denominator  of  which  is  200  hours.  (An 
employee's  pay  is  aimualized  under  the  plan 
formula.)  Plan  X  has  one  current  t>enefit 
structure.  Participant  A  performs  900  hours  of 
service  for  the  year  and  thus  does  not  accrue 
any  l>enefit  under  the  plan  for  such  year. 
Participant  B  performs  1000  hours  of  service 
and.  thus,  accrues  50  percent  of  the  maximum 
l>enefit.  Participant  C  performs  1500  hours 
and  thus  accrues  75  percent  of  the  maximum 
benefit  for  the  year.  Participant  D  performs 
over  2000  hours  and  thus  accrues  the 
maximum  benefit  for  the  year.  Participant  A 
is  treated  as  not  l)enefiting  under  the  current 
benefit  structure  for  such  year,  while 
participants  E  C  and  D  are  treated  as  having 
accrued  the  maximum  l>enefit  for  the  current 
year  and  thus  as  having  t>enefited  under  the 
current  benefit  structure. 

Example  2.  Assume  the  same  facts  as  in 
Example  1.  except  that  the  defined  t>enefit 
plan's  formula  also  provides  that  each 
participant  accrues  a  minimum  t>enefit  of  V'4 
percent  times  career  average  compensation 
times  years  of  service  regardless  of  the 
participant's  number  of  hours  of  service  for 
any  year.  Such  formula  continues  to  be  a 
single  current  l>enefit  structure  because  each 
participant  will  accrue  the  greater  of  the 
benefit  based  on  the  participant's  hours  of 
service  (in  excess  of  1.000  hours)  or  the 
minimum  V*  percent  l>enefit.  Nevertheless, 
even  if  participant  A  accrues  an  additional 
benefit  for  the  current  year,  such  participant 
did  not  accrue  the  maximum  benefit  and  thus 
is  not  treated  as  benefiting  for  the  year. 

Example  3.  Assume  the  same  facts  as  in 
Example  1,  except  that  the  plan  provides  that 
a  participant  who  performs  at  least  100  hours 
of  service  for  a  year  will  accrue  a  pro  rata 
portion  of  the  maximum  l>enefit  available 
under  the  formula,  which  is  a  full  1  percent 
for  participants  with  at  least  2000  hours. 
Participant  A  performed  900  hours  of  service 
and  thus  receives  a  benefit  equal  to  0.45 
percent  times  final  average  pay  for  the 
current  year.  Participant  A  thus  may  t>e 
treated  as  benefiting  under  the  plan's  current 
l)enefit  structure. 

(3)  Section  401(k)  and  section  401  fm). 
(i)  An  employee  is  treated  as  benefiting 
under  a  current  benefit  structure  that  is 
subject  to  either  section  401  (k)  or 
section  401(m]  for  a  plan  year  only  if 
such  employee  is  an  eligible  employee 
with  respect  to  such  current  benefit 
structure  for  such  year.  For  example,  an 
employee  is  treated  as  benefiting  under 
a  current  benefit  structure  that  is  a 
qualified  cash  or  deferred  arrangement 
only  if  the  employee  is  an  eligible 
employee  with  respect  to  such 
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arrangement  for  the  year.  This  is  the 
case  without  regard  to  whether  the 
employee  has  a  benefit  under  the  plan 
and  without  regard  to  whether  the 
employee  makes  elective  contributions 
under  the  arrangement  for  such  year. 
Similarly,  an  employee  is  treated  as 
benefiting  under  a  current  benefit 
structure  of  a  plan  that  accepts  after-tax 
employee  contributions  subject  to 
section  401  (m)  only  if  such  employee  is 
an  eligible  employee  with  respect  to 
such  current  benefit  structure  for  such 
year. 

(ii)  Example.  Defined  contribution  plan  Z 
permits  eligible  employees  to  make  after-tax 
employee  contributions  and  provides  for 
employer  matching  contributions  equal  to 
employee  contributions  up  to  6  percent  of 
compensation.  This  plan  has  two  current 
benefit  structures.  For  the  current  year, 
employee  A  is  eligible  to  make  employee 
contributions  but  declines  to  do  so  and,  thus, 
is  not  credited  with  any  employer  matching 
contributions.  Employee  A  may  he  treated  as 
l)enefiting  under  both  current  benefit 
structures  for  the  year. 

(4)  Section  415  limits.  An  employee 
may  be  treated  as  benefiting  imder  a 
current  benefit  structure  for  a  plan  year 
if  such  employee  both  satisfies  all  of  the 
applicable  conditions  for  accruing  the 
maximum  benefit  under  the  current 
benefit  structure  for  such  year  and  fails 
to  accrue  the  maximum  benefit  merely 
because  of  the  section  415  Umits  on 
annual  contributions  and  benefits. 

(5)  Certain  plan  limits,  (i)  An 
employee  may  be  treated  as  benefiting 
under  a  current  benefit  structure  for  a 
plan  year  if  such  employee  both  satisfies 
all  of  the  applicable  conditions  to 
accruing  the  maximum  benefit  under 
such  current  benefit  structure  for  such 
year  and  fails  to  accrue  such  maximum 
benefit  merely  because  of  a  uniformly 
applicable  benefit  limit  under  the  plan's 
current  benefit  structure. 

(ii)  The  following  example  illustrates 
the  mie  of  this  paragraph  (b)(5): 

Example.  Defined  benefit  plan  Y  has  one 
current  benefit  structure  that  provides  for  a 
an  annual  benefit  for  life  equal  to  1  percent 
times  final  average  compensation  times  years 
of  service.  However,  only  an  employee's  first 
30  years  for  service  are  taken  into  account 
under  this  formula.  For  the  current  year, 
employee  Z  is  age  60  and  has  performed  over 
30  years  of  service.  Employee  Z  may  l>e 
treated  as  benefiting  under  the  current 
benefit  structure  for  the  year  even  though  Z  is 
not  credited  with  an  additional  year  under 
the  plan's  current  lienefit  structure  t)ecause  of 
the  30-year  limit  on  years  of  service  taken 
into  account  under  plan. 

(6)  Benefit  offset  arrangements.  In  the 
case  of  a  current  benefit  structure  under 
a  plan  that  provides  that  the  benefit 
determined  under  the  positive  portion  of 
the  formula  is  offset  or  reduced  by 


contributions  or  benefits  under  another 
plan,  an  employee  is  treated  as  accruing 
the  maximum  benefit  under  such 
structure  for  a  plan  year  only  if  the 
current  benefit  structure  that  includes 
an  offset  or  reduction  for  other  benefits 
satisfies  S  1.401(a)(26)-2(d)(8).  and  the 
employee  would  have  accrued  the 
maximum  benefit  if  the  offset  or 
reduction  portion  of  the  benefit  formula 
were  disregarded. 

(7)  Certain  grandfathered  benefits.  An 
employee  is  treated  as  accruing  the 
maximum  benefit  under  a  current 
benefit  structiue  under  a  defined  benefit 
plan  that  includes  an  offset  or  reduction 
for  grandfathered  benefits  and  satisfies 
S  1.401(a)(26}-2(d)(7)(i)  only  if  such 
employee  accrues  the  maximum  benefit 
under  such  current  benefit  structure  for 
such  year,  or  if  such  employee  would 
have  accrued  the  maximum  benefit  if 
the  offset  or  reduction  portion  of  the 
benefit  formula  were  disregarded. 

(c)  Benefiting  under  a  plan.  An 
employee  is  treated  as  benefiting  under 
a  plan  for  a  plan  year  only  if  the 
employee  has  a  bienefit  under  the  plan  at 
some  time  during  the  year.  An  employee 
who  does  not  have  a  benefit  under  a 
plan  at  any  time  during  the  year  is  not 
treated  as  benefiting  under  the  plan  for 
such  year.  This  is  the  case  even  if  the 
employee  is  eligible  to  (but  does  not) 
accrue  a  benefit  for  the  plan  year  and 
without  regard  to  the  reason  for  the 
failure  of  an  employee  to  accrue  a 
benefit.  Thus,  for  example,  an  employee 
who,  at  the  beginning  of  a  plan  year, 
does  not  have  an  accrued  benefit  will  be 
treated  as  benefiting  under  the  plan  only 
if,  during  such  year,  the  employee 
actually  accrues  a  benefit  under  the 
plan.  Similarly,  an  employee  who,  as  of 
the  beginning  of  a  plan  year,  has  an 
accrued  benefit  under  a  plan  is  treated 
as  benefiting  under  the  plan  for  the  plan 
year  even  though  such  employee  does 
not  accrue,  or  is  not  eligible  to  accrue, 
an  additional  benefit  under  the  plan  for 
such  year.  An  employee  who  receives  a 
total  distribution  of  his  benefit  during  a 
plan  year  is  treated  as  benefiting  under 
the  plan  for  such  year. 

(d)  Additional  rules.  The 
Commissioner  may,  only  in  revenue 
rulings,  notices  or  other  documents  of 
general  applicability,  prescribe  such 
additional  guidance  as  may  be 
necessary  or  appropriate  with  respect  to 
the  application  of  this  section. 

§  1.40l(aM26)-4   Exdudabte  wnptoyeM. 

(a)  Employees— {1)  In  general.  Except 
as  specifically  provided  otherwise  in 
this  section,  in  applying  section 
401(a)(26)  with  respect  to  either  active 
employees,  former  employees,  or  both 
activp  and  former  employees,  as 


applicable,  all  active  employees  (other 
than  excludable  active  employees 
described  in  paragraph  (b)  of  this 
section),  all  former  employees  (other 
than  excludable  former  employees 
described  in  paragraph  (c)  of  this 
section),  or  both,  as  the  case  may  be,  are 
to  be  taken  into  account. 

(2)  Rules  of  application.  Except  as 
specifically  provided  otherwise  in  this 
section,  the  rules  of  this  section  are  to 
be  applied  by  reference  only  to  the  plan, 
or  current  benefit  structures,  or  prior 
benefit  structure  being  tested.  See 
§  1.401(a)(26}-2  for  rules  governing  the 
identification  of  the  plan,  current  benefit 
structures,  and  prior  benefit  structure  for 
purposes  of  section  401(a)(26). 

(b)  Excludable  active  employees.  An 
active  employee  is  an  excludable  active 
employee  if  such  employee  is  covered 
by  one  or  more  of  the  following 
exclusions: 

(1)  Minimum  age  and  service 
exclusions — (i)  In  general.  An  employee 
who  is  excluded  from  consideration 
under  section  410(b)(4)(A)  (relating  to 
employees  not  satisfying  certain 
minimum  age  and  service  requirements) 
for  purposes  of  determining  whether  a 
plan  satisfies  section  410(b)  may  be 
treated  as  an  excludable  employee  with 
respect  to  such  plan  and  the  current  and 
prior  benefit  structures  included  therein. 

(ii)  Coverage  extended  to  otfien%'ise 
excludable  employees.  An  active 
employee  who  would  be  excludable 
under  paragraph  (b)(l)(i)  of  this  section 
but  for  the  fact  that  the  employee  (or 
another  employee  with  the  same  age 
and  service)  is  not  excluded  from 
coverage  under  the  plan  (i.e.,  an 
otherwise  excludable  employee)  may 
nevertheless  be  treated  as  an 
excludable  employee  with  respect  to 
such  plan  and  the  current  benefit 
structures  and  prior  benefit  structure 
included  therein  if  each  of  the  following 
conditions  is  satisfied: 

(A)  The  plan  imder  which  the 
otherwise  excludable  employee  benefits 
also  benefits  active  employees  who  are 
not  otherwise  excludable. 

(B)  The  plan  and  current  benefit 
structure  under  which  the  otherwise 
excludable  employee  benefits  satisfy 
§  1.401(a)(26}-l(b).  both  by  reference 
only  to  otherwise  excludable  employees 
and  by  reference  only  to  active 
employees  who  are  not  otherH'ise 
excludable. 

(C)  The  contributions  or  benefits 
provided  to  the  otherwise  excludable 
employees  (expressed  as  percentages  of 
compensation)  are  not  greater  than  the 
contributions  or  benefits  provided  to  the 
employees  who  are  not  otherwise 
excludable  under  the  plan. 
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(D)  No  highly  compensated  employee 
is  included  in  the  group  of  otherwise 
excludable  employees  for  more  than  ooe 
plan  year. 

(iii)  Examples.  The  following 
examplM  illustrate  certain  of  the 
minimum  age  and  service  exclusion 
requirementr. 

Bxamph  h  Bapioyer  Y  aMtotaiM  PUn  Y 
under  which  employees  who  have  not 
completed  1  year  of  tervice  are  not  eligible  to 
participate.  Employer  Y  has  six  employees, 
two  of  whom  participate  ia  Plan  Y  and  four  of 
whom  have  not  completed  1  year  of  service 
and  are,  therefore,  not  eligible  to  participate 
in  PUn  Y.  The  four  employees  who  have  not 
compietad  1  year  of  aervice  are  exchKiabte 
employees  and  may  be  diaregardad  for 
purposes  of  applying  the  minimum 
participation  teat.  Therefore.  Plan  Y  meets 
the  minimum  participation  requirements 
because  both  of  the  two  employees  who  must 
be  considered  are  participants  in  Plan  Y. 

Example  Z  Employer  X  has  100  employees 
and  maintains  two  plans.  Plan  1  and  Plan  2. 
Plan  1  has  a  minimum  age  and  service 
requirement  and  Plan  2  does  not  T«w«nty  of 
X's  employees  do  not  meet  the  miatoium  age 
and  service  requlr^Dent  under  Plan  1.  Each 
plan  satisfies  the  TO-paroeat  ratioo  teat  under 
sectioo  4lO(bMi)(B).  In  tasting  PUn  1  to 
determine  wiMther  it  satiafUs  tte  mtniwHim 
partidpatioo  requirements,  the  20  employees 
not  meeting  the  mtnimum  age  and  service 
requfeaent  under  PUn  1  are  treated  as 
yff^iM**"*  iimpleywis  to  the  same  extent  that 
they  are  traatad  as  enchidaMe  cnqiloyees 
nader  section  «l«(bNll.  In  testing  PUa  2  to 
oetermine  whether  it  satisfies  the  miaimum 
participation  raquinaaeBta.  no  employees  are 
treated  as  exdudabU  employees  because 
they  are  not  treated  as  excludable  employees 
in  testing  Plan  2  under  section  410(b)(1). 

Example  X  Employer  Z  has  10  employees 
and  maintaina  a  defiaad  benefit  plan  diat  has 
no  minimum  age  and  servioa  requirement. 
However,  die  plan  provide*  for  a  lesser 
accrual  for  Z's  7  eaiployees  who  have  not  SMt 
the  minimum  age  aaid  service  reqairemsoto 
described  in  section  410(a)(lKA).  The  plan  is 
treated  as  consisting  of  two  separate  benefit 
structures.  In  general,  none  of  Z's  employees 
would  be  treated  as  exchidable  in 
determining  whether  each  separate  benefit 
structure  satisfies  the  minimum  participation 
requirements.  However.  Z  may  elect  imder 
paragraph  (b)(1)  of  this  section,  to  exclude 
the  7  employees  not  raeetiag  the  miaimum 
age  and  service  requireaients  of  the  greater 
benefit  structure,  provided  that  the 
requirements  of  that  section  are  met 

(2)  Certain  air  pilots.  An  employee 
who  is  to  be  excluded  from 
consideration  under  section  410(bK3KB) 
(relating  to  certain  air  piloto)  with 
respect  to  a  plan  may  be  treated  as  an 
excludable  employee  with  respect  to 
such  plan  and  the  current  and  prior 
benefit  structures  included  therein. 

(3]  Certain  nonresident  aliens.  An 
emplc^ee  who  is  to  be  excluded  from 
consiikration  under  section  410(bK3UC) 
(relating  to  certain  nonresident  aliens) 


writh  respect  to  a  plan  may  be  treated  as 
an  excludable  employee  with  respect  to 
such  plan  and  the  cnrrent  and  prior 
benefit  structures  included  therein. 

(4)  Certain  employees  covered 
pursuant  to  a  collective  bargaining 
agreement — (i)  In  general.  An  employee 
who  may  be  excluded  from 
consideration  under  section  410(bK3KA) 
with  respect  to  a  plan  (or  with  respect  to 
any  portion  of  a  plan  that  is  treated  as  a 
separate  plan  under  paragraph  (c)  of 
9  1.401(a)(26)-2)  may  be  treated  as  an 
excludable  employee  with  respect  to 
such  plan  (or  portion  thereof)  and  the 
current  and  prior  benefit  structures 
included  therein.  This  rule  may  be 
applied  separately  with  respect  to  each 
collective  bargaining  agreement  See 
1 1.401(aKaB>-l(dM2Hii)  with  respect  to 
whether  employees  are  covered 
pursuant  to  a  collective  bargaining 
agreemenL 

(ii)  Exception  for  professionals. 
Paragraph  (b)(4Mi)  of  this  section  does 
not  apply  to  a  collective  bargaining 
agreement  if  more  than  2  peroeitf  of  the 
esuployees  of  the  eaftloyer  who  are 
covered  pursuant  to  sudi  agreement  are 
(wofessMMials  {•»  defined  in 
§1.401(a«28)-7(g)). 

(6)  Certain  employees  not  coveted 
pursuant  to  a  collective  bargaining 
agreemeoL  An  employee  who  is  not 
included  in  any  group  of  employees  who 
are  covered  under  any  plan  parsuant  to 
any  collective  bargainiog  a^eement 
may  be  treated  u  an  exdudable 
empl^fee  vrith  respect  to  any  plan 
(including  any  portion  of  a  plan  that  is 
tiealed  as  a  separate  plan  under 
9  1.401(a)(28)-2)  that  covers  only 
employees  who  are  ixKluded  in  a  group 
tA.  employees  who  are  covered  pursuant 
to  one  or  more  collective  baigining 
agreements. 

(6)  Examples.  The  following  examples 
illustrate  the  excludable  employee  rules 
that  relate  to  employees  covercMi 
pursuant  to  collective  bargaining 
agreements: 

Exaatple  1.  Bnqtloyer  Z  has  70  cottactively 
bargaioad  employees  and  30  non-coUectively 
bargained  employees.  Under  Plan  Z,  only 
non-collectively  bargained  employees  are 
eligible  to  participate.  The  70  collectively 
baigained  employees  are  treated  as 
exdudable  employees  and  thus  may  be 
disregarded  in  applying  section  401(aN2e)  to 
Plan  Z. 

Example  Z  Assume  the  same  facU  as 
Example  1,  except  that  the  Comnussioner  has 
determined  that  the  employee  representative 
is  not  a  bona  fide  employee  representative 
under  sectioo  7701(a)(46]  and  thus  there  are 
no  "collectively  bargained  employees."  In 
this  case,  all  employees  of  Z  must  be 
considered  in  determining  whether  section 
4(n(aM28)  is  met 

Example  3.  Employer  X  has  30  collectively 
bargained  employees  aad  70  aoa-collectively 


bargained  esqiloyees  and  maintaina  Plan  X 
which  beneflu  only  the  30  collectively 
bargained  employees.  Employer  X  may  elect 
to  treat  the  non-collectively  bargained 
employees  as  exdudable  employees  and 
disregard  such  excludable  employees  in 
applying  section  4(n(a)(aB)  to  the  collectively 
bargained  plan. 

Example  4.  Assume  the  sanw  facts  as 
Example  3,  except  that  the  Commisaiooer  has 
determined  that  the  employee  representative 
is  not  a  bona  fide  employee  representative 
under  section  7701(a)(46)  and  thus  there  is  no 
recognized  collective  bargaining  agreement 
In  this  case,  the  employer  may  not  elect  to 
treat  the  non-collectively  bargained 
employees  of  X  as  excludable  employees. 

Example  5.  Aasuate  the  same  facts  as 
Example  X  except  that  9  percent  of  the  30 
collectivey  bargained  employees  are 
professionals.  In  this  case,  the  employer  may 
not  elect  to  treat  the  noo-coUectively 
bargained  employees  of  X  as  excludable 
employees. 

Example  ft  Emplojrer  W  has  100 
collectively  l>argained  employees.  Thirty  of 
Ws  empkqrees  are  represented  l>y  Collective 
Bargaining  Unit  1  and  covered  under  PUn  1. 
Seventy  of  W's  employees  are  represented  by 
Collective  Bargaining  Uait  2  and  covered 
under  PUn  2.  In  this  case,  the  employees  of 
each  collective  twrgaining  unit  are  tested 
separately.  Thus,  in  testing  Plan  1,  only  the  30 
employees  represented  by  Collective 
Bargaining  Ifnit  1  are  considered.  In  testing 
Plan  2,  oirfy  the  70  employees  represented  by 
Collective  Bargnlning  2  are  oonsi^nrod. 

(c)  Excludable  former  employees.  A 
former  employee  is  an  excludable 
former  employee  with  respect  to  a  plan 
if  such  employee  is  within  one  or  more 
of  the  following  exclusions.  Excludable 
former  employees  may  be  disregarded  in 
determining  the  number  of  former 
employees  that  is  equal  to  40  percent  of 
the  former  employees  of  the  employer 
for  purposes  of  applying  9  1.401(a)(26)- 
1(b)(2)  and  9  1.4()l(a)(28)-6(b). 

(1)  Minimum  age  and  service  and 
collective  bargaining  rules.  A  former 
employee  is  an  exdudable  former 
employee  if  the  employee  was  excluded 
(or,  if  section  401(a)(28)  was  in  effect, 
would  have  been  exduded)  from 
consideration  under  paragraph  (bKl)(i) 
of  this  section  (relating  to  employees  not 
satisfying  certain  minimum  age  and 
service  requirements)  at  all  times  as  an 
active  employee  or  under  paragraph 
(bK4)  of  this  section  (relating  to  certain 
employees  covered  pursuant  to 
collective  bargaining  agreements)  at 
substantially  all  times  as  an  active 
employee. 

(2)  Rules  analogous  to  excludable 
active  employee  rules.  A  former 
employee  is  an  excludable  former 
employee  if  the  former  employee  would 
qualify  as  an  excludable  active 
employee  under  rules  of  paragraphs 
(b)(l)(ii).  (bH2).  (bK3).  or  (b)(5)  of  this 
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section  if  such  former  employee  were  an 
active  employee.  Thus,  for  example,  a 
former  employee  who  was  a  nonresident 
alien  and  received  no  earned  income 
(under  section  911(d)(2))  from  the 
employer  which  constituted  income  from 
sources  within  the  United  States  (within 
section  801(a)(3))  qualifies  as  an 
exdudable  former  employee  imder  this 
test 

(3)  Vested  accrued  benefits  eligible 
for  mandatory  distribution,  A  former 
employee  is  an  excludable  former 
employee  if  the  present  value  of  the 
former  employee's  vested  accrued 
benefit  is  not  in  excess  of  $3,500.  This 
determination  is  to  be  made  in 
accordance  with  the  rules  of  sections 
411(a)(ll)  and  417(e). 

(d)  Special  rule  for  governmental 
plans— (1)  Grandfatheredparticipants. 
in  the  case  of  a  governmental  plan 
(within  the  meaning  of  section  414(d)) 
for  plan  years  beginning  before  January 
1. 1993.  an  employee  who  became  a  plan 
partidpant  before  July  15, 1988,  may  be 
treated  as  an  exdudable  employee  with 
respect  to  such  plan  and  the  current  and 
prior  benefit  structures  included  therein. 
Consequently,  a  governmental  plan  will 
be  deemed  to  satisfy  section  4(n(a)(26) 
with  respect  to  such  participants  for 
such  years,  and  such  participants  need 
not  be  taken  into  account  in  determining 
whether  or  not  any  plan  satisfies  section 
401(a)(26)  with  respect  to  other  plan 
partidpants. 

(2)  Special  rule  for  certain  police  or 
firefighters.  An  employer  may  apply 
section  401(a)(28)  separately  widi 
respect  to  any  dassification  of  qualified 
public  safety  employees  for  whom  a 
separate  plan  is  maintained. 
Consequently,  all  employees  other  than 
those  in  that  classification  of  qualified 
public  safety  employees  are  treated  as 
exdudable  employees.  Also,  such 
employees  need  not  be  taken  into 
account  in  determining  whether  or  not 
any  plan  satisfies  section  401(a)(26)  with 
respect  to  other  plan  participants.  For 
purposes  of  this  paragraph  (d)(2)  the 
term  "qualified  public  safety  employee" 
means  any  employee  of  any  police 
department  or  fire  department  organized 
and  operated  by  a  State  or  political 
subdivision  if  the  employee  provides 
police  protection,  firefighting  services,  or 
emergency  medical  services  for  any  are 
a  within  the  jurisdiction  of  such  State  or 
political  subdivision. 

(e)  Additional  rules.  The 
Commissioner  may,  only  in  revenue 
rulings,  notices  or  other  documents  of 
general  applicability,  prescribe  such 
additional  guidance  as  may  be 


necessary  or  appropriate  with  respect  to 
the  application  of  this  section. 

S  1.401(a)(26)-S    Testing  methods. 

(a)  Testing  period — (1)  Each  day  of 
the  plan  year.  A  plan  will  satisfy  section 
401(a)(26)  for  a  plan  year  only  if  such 
plan  satisfies  section  401(a)(26)  on  each 
day  on  the  plan  year.  An  employee 
benefits  on  a  day  if  the  employee  is  an 
active  participant  for  such  day  and 
benefits  under  the  plan  for  the  year 
under  the  rules  in  9  1.401(a)(26)-3(b). 

(2)  Retroactive  correction,  (i)  if  a  plan 
fails  to  satisfy  section  401(a)(26)  for  one 
or  more  days  during  a  plan  year,  such 
plan  may  be  amended  by  the  last  day  of 
such  plan  year  to  retroactively  satisfy 
section  401(a)(26),  based  on  the  facts  as 
they  existed  on  the  day  or  days  of 
failure,  by  expanding  coverage  or  by 
improving  benefits  or  contributions  or 
by  modifying  eligibilify  conditions  under 
the  plan  or  a  current  benefit  structure. 
Plans  that  are  merged  will  not  be  treated 
as  failing  to  satisfy  section  401(a)(28) 
soley  because  the  plans  failed  to  satisfy 
9 1.401(a)(26)-2(b)  prior  to  the  merger. 
The  need  to  retroactively  amend  to 
satisfy  section  40l(a)(26)  does  not 
constitute  a  basis  for  eliminating  or 
reducing  a  benefit  in  violation  of  section 
411(d)(6). 

(ii)  Example. 

Assume  that  an  employer  with  500  active 
employees  maintains  two  defined  benefit 
plans  that  each  indude  one  current  benefit 
structure.  During  a  plan  year,  only  45  active 
employees  t>enefit  under  the  current  t)enefit 
structure  under  Plan  A.  Immediately  before 
the  end  of  the  year,  however,  the  employer 
expands  the  coverage  of  Man  A  to  indude  20^ 
additional  active  employees  under  the  current 
benefit  structure  for  the  year.  Thus,  Plan  A's 
current  benefit  structure  satisfies  paragraph 
(bHl)  of  diis  section  for  the  plan  year. 
Alternatively,  before  the  end  of  the  year,  the 
employer  could  merge  Plan  A  with  the  other 
defined  benefit  plan  and  thea  under  the 
merged  plan,  either  expand  the  coverage  of 
active  employees  under  Plan's  current  benefit 
stnictiire  or,  if  Plan  A's  current  benefit 
structure  provides  for  a  lower  benefit  than  the 
current  benefit  structure  of  the  other  defined 
benefit  plan,  provide  that  the  active 
employees  who  had  been  benefiting  under 
Plan  A  will  benefit  for  the  year  under  the  sudi 
more  valuable  current  benefit  structive. 

(b)  Additional  rules.  The 
Commissioner  may,  only  in  revenue 
rulings,  notices  or  other  documents  of 
general  applicabilify,  prescribe  such 
additional  guidance  as  may  be 
necessary  or  appropriate  with  respect  to 
the  application  of  this  section,  including 
additional  guidance  for  testing 
compliance  with  section  401(a)(26)  for  a 
plan  year. 


91.401(a)(26)-«    Testing  of  prior  benefit 
structures  In  defined  iMnefit  plana. 

(a)  General  rule.  A  deFined  benefit 
plan  (but  not  a  defined  contribution 
plan)  that  does  not  satisfy  section 
401(a)(28)  by  means  of  satisfying  the 
rules  in  9l-401(a)(26)-l(d)  must  satisfy 
the  requirements  of  paragraph  (b)  of  this 
section  with  respect  to  its  prior  benefit 
structure.  Paragraph  (c)  of  this  section 
contains  definitions  and  special  rules 
regarding  the  application  of  paragraph 
(b)  of  this  section  with  respect  to  prior 
benefit  structures. 

(b)  /V/or  benefit  structure  under  a 
defined  benefit  plan — {11  General 
rules — (i)  In  general.  If  the  benefits 
currently  accruing  imder  a  defined 
benefit  plan  for  active  employees  for  a 
plan  year  are  meaningful  relative  to  the 
benefits  accrued  under  the  plan,  the 
defined  benefit  plan's  prior  benefit 
structure  satisfies  this  paragraph  (b)  for 
the  plan  year.  Whether  the  benefits 
currently  accruing  are  meaningful 
relative  to  the  benefits  accrued  under 
the  plan  is  to  be  determined  in 
accordance  with  paragraph  (b)(2)  of  this 
section.  If  the  benefits  currentiy 
accruing  under  a  defined  benefit  plan  for 
active  employees  are  not  meaningful 
relative  to  the  benefits  accrued  under 
the  plan,  the  plan's  prior  benefit 
structure  satisfies  paragraph  (b)  for  a 
plan  year  only  if  the  group  of  active  and 
former  employees  with  meaningful 
benefits  under  the  plan  satisfies  section 
401(a)(26).  Whether  the  group  of  active 
and  former  employees  with  meaningful 
benefits  under  the  plan  satisfies  section 
401(a)(2e)  is  to  be  determined  in 
accordance  with  paragraph  (b)(3)  of  this 
section.  See  paragraph  (c)  of  this  section 
for  definitions  of  accrued  benefit, 
minimum  benefit  rate,  and 
compensation.  Also,  see  9l-401(a)(26)- 
8(b)(2)  for  a  transition  rule  with  respect 
to  the  prior  benefit  structure 
determination  for  plan  years  beginning 
before  January  1. 1990. 

(ii)  Application  of  prior  benefit 
structure  requirements.  If  a  defined 
benefit  plan  satisfies  any  one  of  the  six 
alternative  tests  set  forth  in  paragraph 
(b)(2)  (ii),  (iii),  (iv)  and  (v)  of  this  section 
and  paragraph  (b)(3)  (ii)  and  (iii)  of  this 
section  for  a  plan  year,  the  defined 
benefit  plan  satisfies  this  paragraph  (b) 
with  respect  to  its  prior  benefit  structure 
for  such  plan  year.  For  example,  if,  in 
accordance  with  the  minimum  employee 
coverage  test  of  paragraph  (b)(3)(iii)  of 
this  section,  at  least  100  employees  have 
greater  than  de  minimis  accrued  benefits 
under  a  defined  benefit  plan  and  the 
three  highly  compensated  employees 
with  the  largest  benefits  under  the  plan 
do  not  have  more  than  25  percent  of  the 
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total  benefits  under  the  plan,  the  defined 
benefit  plan's  prior  benefit  structure 
satisfies  this  paragraph  (b).  This  is  the 
case  without  regard  to  whether  the 
defined  benefit  plan  satisfies  any  of  the 
other  tests  relating  to  prior  benefit 
structures  under  this  paragraph  (b). 

(2)  Meaningful  current  benefit 
accrual9—{\)  In  general.  A  denned 
benefit  plan  is  treated  as  providing 
current  benefit  accruals  for  active 
employees  that  are  meaningful  relatives 
to  the  benefits  accrued  under  the  plan 
only  if  die  plan  satisfies  at  least  one  of 
the  tests  set  forth  in  paragraphs 
(b)(2)(ii).(b)(2Miii).  (b)(2)(iv).  and 
(b)(2)(v)  of  this  section. 

(ii)  Minimum  current  accrual  rate 
tesr— (A)  In  general.  A  plan  satisfies  this 
test  for  a  plan  jrear  only  if,  as  of  the 
close  of  such  year,  at  least  the  lesser  of 
50  active  employees  or  40  percent  of  the 
employer's  active  employees  have 
ctment  accrual  rates  that  are  equal  to  or 
greater  than  the  minimum  current 
accrual  rate.  Employees  who  do  not 
have  either  greater  than  de  minimus 
accrued  benefits  or  greater  than  de 
minimus  accrued  benefit  rates  under  the 
plan  are  treated  as  not  having  current 
•ccraals  under  the  plan. 

(JB)  Deemed  tatisfaction  of  minimum 
current  accrual  rate  test  A  plan  that 
satisfies  the  mimmum  current  accrual 
rate  test  in  this  paragraph  (bM2)(iii)  for  a 
plan  year  will  be  deemed  to  continae  to 
satisfy  such  test  with  respect  to  its  prior 
-benefit  structure  on  an  ongoing  bads 
without  any  leqnirenient  far  retesting  as 
long  as  both  the  current  benefit  formula 
and  the  rate  of  accrual  relied  on  remain 
in  effect  and  continue  to  provide  benefit 
accruals  to  a  group  of  employees  that 
satisfiea  the  requirements  of  section 
401(a)(2B). 

(C)  Current  accrual  rates.  The  cnicent 
accrual  rate  lot  an  active  employee  is 
the  additional  accrued  benefit 
(expressed  either  as  a  percentage  of 
final  average  compensation  or  as  a 
percentage  of  career  average 
compensation  consistent  with  the  pUm's 
method  of  computing  benefits) 
attributable  to  the  employee's  current 
year  of  service  under  a  current  benefit 
structure  under  the  plaa 

(D)  Minimum  current  accrual  rate.  [1) 
If  the  plan  determines  benefits  based  on 
final  average  compensation,  the 
minimum  current  accrual  rate  for  a  plan 
year  is  0.75  percent  times  final  average 
compensation.  If  the  plan  determines 
benefits  based  on  career  average 
compensation,  the  minimum  current 
accrual  rate  for  a  plan  year  is  1.1 
percent  times  career  average 
compensation. 

(2)  In  the  case  of  a  current  benefit 
structure  that  provides  employees  with 


a  flat  accrued  benefit  (expressed  as  a 
percentage  of  compensation)  that 
employees  accrue  over  their  yeareof 
participation,  the  minimum  current 
accrual  rate  for  a  plan  year  is  the  annual 
rate  resulting  for  such  employee  under  a 
formula  that  provides  a  fiat  accrued 
benefit  at  normal  retirement  age  of 
either  30  percent  of  final  average 
compensation  or  45  percent  of  career 
average  compensaticm,  depending  on  the 
compensation  base  on  which  tiM  plan 
benefits  are  determined,  accrued  oo  a 
level  basis  over  all  years  of  plan 
participation. 

(E)  Campenaation.  [1)  A  plan  that 
determines  benefits  based  <m  the  highest 
average  aimual  compensation  averted 
over  a  specified  period  not  exceeding  5 
consecutive  years  (or  a  participant's 
entire  period  of  service  for  the  employer 
if  shorter  than  such  specified  period) 
shall  be  considered  to  base  benefits  on 
final  average  compensation  and  a  plan 
that  determines  benefits  based  on 
average  annual  compensation  averaged 
over  a  specified  period  exceeding  5 
consecutive  years  (or  a  participant's 
entire  period  of  service  for  the  enqrfoyer, 
if  shorter  than  such  specified  period) 
shall  be  considered  to  base  benefits  on 
career  average  compensation. 

(2)  Compensation  shall  be 
compensation  as  defined  under  the  plan, 
provided  that  such  definition  is 
reasonable  and  is  nondiscrhninatory 
under  section  414(8).  A  definition  of 
compensation  that  is  significantly  less 
inclusive  than  the  maximum  amount  of 
compensation  that  may  be  taken  into 
account  under  section  414U[s)  and  the 
regulations  thereunder  is  not 
reasonable.  In  addition,  a  definition  of 
compmsation  is  not  reasonable  if  it 
provides  diat  compensation  is  a  uniform 
percentage  of  a  beisic  definition  of 
compensation  under  section  414(8)  and 
the  regulations  thereunder  (e.g.,  95 
percent  of  W-2  compensation).  For 
purposes  of  determining  final  average 
compensation  under  this  rule, 
compensation  for  years  mmmamHng 
prior  to  January  1, 1069,  may  be  defined 
as  compensation  taken  into  account 
under  the  plan  in  such  year. 

(iU)  Nmtdecreaaing  benefit  structure 
test— {A)  In  general.  A  plan  satisifies 
diis  test  for  a  fiun  year  only  if,  as  of  the 
close  of  such  year,  the  hypothetical 
accrued  benefits  of  at  least  the  lesser  of 
50  active  employees  or  40  percent  of  the 
employer's  active  employees  benefiting 
undw  one  or  more  current  benefit 
structures  included  in  the  plan  are  equal 
to  or  greater  than  the  employees'  actual 
accrued  benefits  under  the  plan.  This 
test  is  satisfied  only  if  the  group  of 
active  employees  with  hypothetical 
accrued  benefits  equal  to  or  greater  than 


actual  accriied  benefits  includes  the 
three  highly  compensated  active 
empk^ees  of  the  employer  with  the 
largest  amounts  of  accrued  benefits 
under  the  plan.  If  there  are  fewer  than 
three  highly  compensated  active 
employees  with  accrued  benefits  under 
the  plan,  all  highly  ccunpenaated  active 
onployees  with  accrued  benefits  under 
the  plan  must  be  among  the  employees 
with  hypothetical  accrued  benefits  equal 
to  or  greater  than  actual  accrued 
benefits. 

(B)  Deemed  satisfaction  of 
nondecreasing  benefit  structure  test  A 
plan  that  satii^es  the  nondecreasing 
benefit  structure  test  in  this  paragraph 
(b)(2)(iii)  for  a  plan  year  will  be  deemed 
to  continue  to  satisfy  such  test  with 
respect  to  its  prior  benefit  structure  on 
an  ongoing  basis  without  any 
requiremait  for  retesting  as  long  as  both 
the  current  benefit  formula  and  the  rate 
of  accrual  relied  on  ronain  in  effect  and 
continue  to  provide  benefit  accruals  to  a 
groi^)  of  efl4>ioyees  that  satisfies  the 
requimnents  of  section  401(aK28). 

(C)  Hypothetical  accrued  benefit  An 
employee's  hypothetical  accmad  benefit 
as  of  ttie  dose  of  a  plan  year  is 
computed  by  using  onfy  the  current 
benefit  structure  applicable  to  such 
employee  for  such  plan  year  and  by 
assuming  that  such  current  benefit 
structure  has  been  in  effect  for  all  years 
through  the  dose  of  such  year,  hi 
makJQg  this  determination  of  an 
employee's  hypothetical  accrual 
benefit  an  employee's  actual  accrued 
benefit  under  the  plan  is  disregarded.  In 
addition,  employees  who  do  not  have 
either  greater  than  de  minimus  accrued 
benefits  or  greater  that  de  minimis 
accrued  benefit  rates  under  a  plan  are 
treated  as  not  having  any  hypothetical 
accrued  benefH  under  the  plan. 

(D)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 
(b)(2)(iii): 

■Sample  1.  Assume  that  an  employer  with 
1400  activs  empioycM  has  maintained  a 
defined  benefit  plan  for  20  years  and  tliat 
over  100  active  employees  currently  benefit 
under  the  plan.  During  this  entire  period,  the 
plan  has  had  only  one  benefit  structure — Vi 
percent  times  years  of  service  (not  in  excess 
of  30  years)  times  final  average 
compensation.  In  tiiis  case,  the  hypothetical 
accnied  benefit  of  eadi  active  employee 
benefiting  ander  the  plan  equals  such 
enqiloyee's  actual  accrued  benefit  Thus,  tliis 
defined  benefit  plan  provides  current  benefits 
to  active  employees  that  are  meaningfiil 
relative  to  the  benefits  accrued  under  the 
plaa  If  the  employer  were  to  amend  the  plan 
to  improve  tke  currant  t>eaefit  structure  l>y 
increasing  the  rale  bum  Mto  .6  percent  the 
plan  would  continue  to  provide  benefits  that 
are  meaningful  relative  to  tlte  benefits 
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seemed  under  the  plan.  This  would  be  the 
case  wtthoot  regard  to  whether  the  increased 
rate  applied  to  prior  years  of  service  under 
the  plan. 

Example  2.  Assume  the  same  facta  as  in 
ExampJe  1,  except  that  the  employer  amends 
the  plan's  formula  for  future  years  of  service 
by  increasing  the  rate  from  Vi  to  .6  percent 
applying  such  higher  rate  to  career  average 
compensation  (rather  than  final  average 
compensation),  and  eliminating  the  30  years 
of  service  limit  Wbetlter  this  new  cwrent 
benefit  structure  provides  benefits  that  are 
meaningful  relative  to  the  benefits  accrued 
under  tbe  plan  under  the  nondecreasing 
benefit  structure  test  depends  on  wiietiief 
there  are  at  least  50  active  employees  witfi 
hypothetical  accrued  benefiu  (deteraiiaad  by 
applying  the  new  current  benefit  structure 
■sing  career  average  compensation  to  tiM 
ciurent  and  all  prior  years)  equal  to  or  greater 
than  actual  accnied  t>eaefits  under  tiie  plan. 

(iv)  Minimum  current  benefit 
structure  test — (A)  In  general.  A  plan 
satisfies  this  test  for  a  plan  year  only  if, 
as  of  the  dose  of  such  year,  at  least  the 
lesser  of  SO  active  employees  or  40 
percent  of  the  employer's  active 
emplf^ees  benefiting  under  one  or  more 
current  benefit  structures  under  the  plan 
have  future  service  benefit  rates  that  are 
equal  to  or  greater  than  the  plan's 
minipntim  benefit  rate  (as  defined  in 
paragraph  (c)(2)  of  this  section). 

(B)  Future  service  benefit  rate.  The 
future  service  benefit  rate  for  an  active 
employee  is  the  hypothetical  projected 
accrueid  benefit  (expressed  as  a 
percentage  of  compensation)  that  would 
be  accnied  under  die  cmrent  benefit 
structure  over  tbe  employee's  future 
years  of  service,  divided  by  such 
emplojFee's  fiiture  years  of  service  under 
the  plan.  This  determination  is  to  be 
made  on  a  basis  consistent  with  the 
rules  of  paragrapb  (b)(2)(v)(B)  of  this 
section  and  by  assuming  that  the 
eraplo3ree  commenced  employment  and 
plan  participation  at  the  beginning  of  the 
current  plan  year,  assuming  no  change 
in  the  employee's  annual  compensation 
and  annual  hours  of  service  and 
projecting  the  employee's  age  and 
service  from  the  beginning  of  the  ctirrent 
year  to  normal  retirement  age  under  the 
plan.  This  determination  is  to  be  made 
vsrithout  projecting  any  increase  in  the 
annual  limit  on  contributions  and 
benefits  under  section  415.  Also,  in 
making  this  determination,  the  current 
year  is  to  be  taken  into  account  as  a 
future  year  of  service.  Finally, 
employees  who  do  not  have  either 
greater  than  de  minimis  accrued  benefits 
or  greater  ttian  de  minimis  accrued 
benefit  rates  under  a  plan  are  treated  as 
not  having  any  future  service  benefit 
rate  under  the  plan. 

(C)  Examples.  The  following  examples 
illustrate  tbe  rules  of  this  paragraph 
{bM2)(iv): 


Example  1.  Assume  that  an  employer 
maintains  a  defined  benefit  plan  that 
currently  benefits  100  active  employees. 
During  its  20  prior  years  of  existence,  tl>e 
plan  has  bad  many  different  benefit 
structures.  The  plan's  current  benefit 
structure  provides  a  benefit  of  1  percent  times 
years  of  service  times  career  average 
compensation.  The  plan's  minimum  benefit 
rate  for  the  plan  is  86/100  percent  times  years 
of  service  times  career  average 
compensation.  Accordingly,  fte  benefits 
under  tiM  plan's  current  lieneCt  slmcture  are 
meaningful  relative  to  tbe  benefits  accrued 
under  the  plan. 

Example  2.  Assume  that  an  employer 
maintains  a  defined  benefit  plan  that 
currently  benefits  100  active  employees. 
During  its  20  prior  years  of  existence,  tiie 
plan  has  had  many  different  benefit 
structures.  The  plan's  current  benefit 
structure  provides  a  benefit  of  35  percent 
times  final  average  compensation  and  is 
accrued  over  employees'  years  of 
participation  under  the  plan.  The  plan's 
minimum  benefit  rate  for  the  plan  is  1  Vi» 
percent  times  years  of  service  times  final 
average  compensation.  Based  on  the  ages  of 
tbe  active  employees  currently  l>eiiefiting 
under  tiie  plan.  60  of  such  employees  have 
future  service  benefit  rates  of  at  least  1  VSe 
percent  times  years  of  service  tiroes  final 
average  compensation.  Thus,  the  benefits 
under  the  plan's  current  l>enefit  structure  are 
meaningful  relative  to  the  benefits  accrued 
under  the  plan. 

(v)  Benefit  ratio  test — (A)  In  general.  ' 
A  plan  satisfies  this  test  for  a  plan  year 
only  if,  as  of  the  dose  of  such  year,  the 
sum  of  the  accrued  benefits  of  all  active 
employees  under  the  plan  is  less  than  60 
percent  of  the  sum  of  the  projected 
accrued  benefits  of  all  active  employees 
benefiting  under  the  plan,  and  the  plan 
satisfies  the  concentration  test  set  forth 
in  paragraph  (b)(4)  of  this  section. 

(B)  Injected  accrued  benefit  An 
employee's  projected  accnied  benefit  is 
determined  by  projecting  the  employee's 
accrued  benefit  to  which  the  employee 
would  be  entitled  at  the  plan's  normal 
retirement  age  under  the  current  benefit 
structure  applicable  to  such  employee 
under  the  plan,  expressed  in  the  form  of 
an  annuity  for  the  life  of  the  employee 
and  assuming  no  change  in  the 
employee's  annual  compensation  or  in 
the  annual  hours  of  service.  In 
determining  an  employee's  projected 
accrued  benefit  under  a  current  benefit 
structure,  any  change  in  such  current 
benefit  structure  (e.g.,  a  change  in  the 
accrual  rate  or  in  the  definition  of 
compensation)  that  does  not  currently 
apply  to  any  individual  who  is  or  could 
be  an  employee  under  the  current 
benefit  structure  is  disregarded.  This 
determination  is  to  be  made  without 
projecting  any  increase  in  the  annual 
limit  on  contributions  and  benefits 
under  section  415.  Also,  in  making  this 
determination,  the  current  year  is  to  be 


taken  into  account  Thus,  for  example,  in 
the  case  of  an  employee  whose  current 
age  is  equal  to  or  greater  than  normal 
retirement  age,  the  employee's  projected 
accrued  benefit  indudes  Uie  accrued 
benefit  attributable  to  the  current  year 
of  service.  Finally,  employees  who  do 
not  have  either  greater  than  de  minimis 
accrued  benefits  or  greater  than  de 
minimis  accrued  benefit  rates  under  a 
plan  are  treated  as  not  having  any 
projected  accrued  benefit  under  the 
plan. 

(C)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(b)(2)(v): 

Example.  Assume  titat  an  employer 
maintains  a  defined  benefit  plan  tivat 
currently  benefits  100  active  employees. 
During  its  20  prior  jrears  of  existence,  the 
plan  lias  had  many  different  t>enefit 
structures.  In  general,  lite  t>enefil  structures 
for  prior  years  were  richer  than  the  current 
benefit  structure,  which  provides  a  benefit  of 
1  percent  times  years  of  service  times  career 
average  compensation.  Also,  for  nearly  all 
prior  years,  only  about  10  active  employees 
benefited  under  the  plan  for  any  year.  In  the 
current  year,  the  plan  benefits  many  more, 
generally  younger  employees.  Because  of  the 
significant  increase  in  the  number  of  younger 
employees  benefiting  under  the  plan  and  in 
spite  of  tlte  reduction  in  the  plan's  l>enefil 
structure,  the  sum  of  tbe  accrued  benefits  of 
all  active  employees  under  the  plan  is  less 
than  60  percent  of  the  sum  of  the  projected 
accrued  t)enefit8  for  all  active  employees 
under  tlte  plan.  Thus,  assuming  that  the  plan 
also  satisfies  the  concentration  test  set  forth 
in  paragraph  (b)(4)  of  this  section,  this  plan's 
current  lienefil  structure  is  meaningful 
relative  to  tlie  benefits  under  tbe  plan. 

(3)  Prior  benefit  structure 
requirement — (i)  In  general.  The  group 
of  active  and  former  employees  with 
meaningful  benefits  under  a  defined 
benefit  plan  satisfies  section  4O1(8M20) 
only  if  the  plan  satisfies  at  least  one  of 
tests  set  forth  in  paragraph  (b)(3)(ii)  and 
(b)(3)(iii]  of  this  section.  These  tests  are 
applied  by  taking  into  account  active 
and  former  employees  with  benefits 
imder  the  plan. 

(ii)  Minimum  accrued  benefit  lest — 
(A)  In  general.  A  plan  satisfies  this  test 
for  a  plan  year  only  if.  as  of  the  close  of 
such  year,  at  least  the  lesser  of  50 
employees  or  40  percent  of  the 
employer's  employees  benefiting  under 
the  plan  have  accrued  benefit  rates  that 
are  at  least  the  plan's  minimum  benefit 
.  rate  (determined  in  accordance  with 
paragraph  (c)(2)  of  this  section). 

(B)  Accrued  benefit  rate.  The  accrued 
benefit  rate  for  an  employee  for  a  plan 
year  is  the  employee's  accrued  benefit 
under  the  plan  (expressed  as  a 
percentage  of  compensation)  as  of  the 
close  of  the  plan  year,  divided  by  the 
years  of  service  with  the  employer  as  of 
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the  close  of  such  year.  In  making  this 
determination,  all  of  an  employee's 
years  of  service  with  the  employer  may 
be  taken  into  account  (including  years  of 
service  before  and  after  the  employee 
accrued  benefits  under  the  plan),  other 
than  years  of  service  that  both  are  not 
taken  into  account  under  the  plan  and 
may  be  disregarded  under  section 
401(a)(1). 

(C)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(b)(3)(ii): 

Example.  AMume  that  an  employer 
maintains  a  defined  benefit  plan  that 
provides  for  no  additional  benefit  accruals. 
Before  becoming  a  frozen  plan,  the  plan  had 
many  different  benefit  structures.  Currently. 
100  active  and  former  employees  have 
accrued  benefits  under  tiie  plan,  and  the  plan 
is  not  lop-heavy.  The  plan's  minimum  benefit 
rate  is  1.1  percent  times  years  of  service 
times  final  average  compensation.  Based  on 
the  accrued  l)enefits  and  years  of  service  of 
the  active  and  former  employees  with 
accrued  benefits  under  the  plaa  58  of  the  100 
employees  have  accrued  benefit  rates  that 
are  greater  than  the  minimum  benefit  rate. 
Thus,  the  plan  satisfies  the  minimum  accrued 
beneHt  test  of  this  paragraph  (b)(3)(ii)  and  the 
plan's  prior  benefit  structure  satisfies  this 
paragraph  (b)  for  the  plan  year. 

(iii)  Minimum  employee  coverage 
/e»/— (A)  General  rule.  A  plan  satisfies 
this  test  for  a  plan  year  only  if,  as  of  the 
close  of  such  year,  at  least  100 
employees  of  the  em|)loyer  have  accrued 
benefits  or  accrued  benefit  rates  (or 
both)  under  the  plan  that  are  greater 
than  de  minimis  and  the  plan  satisfies 
the  concentration  test  set  forth  in 
paragraph  (b)(4)  of  this  section. 

(B)  Example.  The  minimum  employee 
coverage  test  can  be  illustrated  by  the 
following  example: 

Example:  Assume  that  an  employer 
maintains  a  defined  t>enefit  plan  that  benefits 
500  active  aiul  former  employees.  The  plan 
does  not  include  a  current  benefit  structure 
and  thus  the  plan  is  a  frozen  plaa  Also,  the 
plan  is  not  top-heavy.  This  plan  has  had 
many  different  benefit  structures  over  its  2S 
years  of  existence.  Assuming  that  at  least  100 
employees  have  either  accrued  benefits  or 
accrued  Iwnefit  rates  that  are  greater  than  de 
minimis  and  the  plan  satisfies  the 
concentration  test  of  paragraph  (b)(4)  of  this 
section,  this  plan  satisfies  the  minimum 
employee  coverage  test  of  this  paragraph 
(b)(3)(iii)  and  thus  the  plan's  prior  benefit 
structure  satisfies  this  paragraph  (b)  for  the 
plan  year. 

(4)  Concentration  test  (i)  A  plan 
satisfies  this  test  for  a  plan  year  only  if, 
as  of  the  close  of  such  year,  the  sum  of 
the  accrued  benefits  under  the  plan  of 
the  three  employees  who  are  or  ever 
have  been  highly  compensated 
employees  (either  as  active  employees, 
former  employees  or  both)  and  who 
have  the  largest  accrued  benefits  under 
the  plan  does  not  constitute  more  than 


25  percent  of  the  sum  of  the  accrued 
benefits  of  all  employees  under  the  plan. 
If  there  are  fewer  than  three  employees 
with  accrued  benefits  under  the  plan 
who  are  or  ever  have  been  highly 
compensated  employees,  this 
determination  is  to  be  made  by 
reference  to  all  employees  with  accrued 
benefits  under  the  plan  who  are  or  ever 
have  been  highly  compensated 
employees.  This  test  is  applied  by  taking 
into  account  all  active  and  former 
employees  with  beneHts  under  the  plan. 

(ii)  Example. 

Assume  that  an  employer  maintains  a 
frozen  defined  t>enefit  plan  under  which  12S 
active  and  former  employees  have  accrued 
benefits  that  are  more  than  de  minimis 
secured  l>enefits.  However,  l)ecause  for  its 
first  15  years  of  existence  this  plan  benefited 
only  three  highly  compensated  employees 
and  coverage  under  the  plan  was  expanded 
umlsr  a  significantly  reduced  benefit 
structure  to  122  nonhighly  compensated 
employees  for  only  a  year  before  the  plan  was 
frozan,  the  sum  of  the  accrued  benefits  of  the 
three  highly  compensated  employees  under 
the  plan  with  the  largest  accrued  benefits 
constitute  o\  er  25  percent  of  the  total  accrued 
benefits  under  the  plan.  This  plan  fails  to 
satisfy  the  concentration  test  of  this 
pera^aph  (bM4). 

(c)  Definitions  for  prior  benefit 
structure  tests — (1)  Accrued  benefit — (i) 
In  general.  Solely  for  purposes  of 
applying  paragraph  (b)  of  this  section, 
an  employee's  accrued  benefit  under  a 
defined  benefit  plan  is  the  accrued 
benefit  to  which  the  employee  is  entitled 
conunencing  at  the  plan's  normal 
retirement  age,  expressed  as  an  annuity 
for  such  employees  life.  Thus,  the 
accrued  beneHt  for  purposes  of  this  . 
paragraph  (c)(1),  is  not  adjusted  to 
reflect  benefit  subsidies  such  as 
subsidized  early  retirement  benefits  or 
subsidized  joint  and  survivor  annuity 
provisions,  whether  or  not  the  employee 
has  satisfied  the  conditions  for  such 
benefit  subsidy. 

(ii)  Social  security  benefits  and 
permitted  disparity.  An  employees 
accrued  benefit  is  to  be  determined 
based  only  on  the  employee's  benefit 
under  the  plan  being  tested,  without 
regard  to  benefits  provided  under  social 
security  or  similar  Federal  or  state  law 
and  without  regard  to  the  permitted 
disparity  under  section  401(1). 

(iii)  Benefits  under  other  plans.  An 
employee's  accrued  benefit  is  based 
only  on  the  employee's  benefit  under  the 
plan  being  tested.  Thus,  for  example,  if 
benefits  under  the  plan  being  tested  are 
reduced  by  benefits  under  another  plan 
maintained  by  the  employer  maintaining 
the  plan  being  tested  (e.g.,  in  a  floor- 
offset  arrangement)  an  employee's 
benefit  under  the  plan  being  tested  is 
determined  after  die  reduction  by 


benefits  provided  under  such  other  plan. 
An  employer  may  elect  to  disregard 
benefits  under  the  plan  being  tested  if 
such  benefits  were  rolled  over  (rather 
than  transferred)  to  such  plan  and  such 
benefits  are  treated  as  voluntary 
employee  contributions  under  such  plan. 
A  plan  may  not  disregard  benefits  that 
were  transferred  to  the  plan  being  tested 
from  any  other  plan,  including  a  plan  of 
an  unrelated  employer  or  benefits  that 
were  originally  accrued  under  another 
plan  that  was  merged  with  the  plan 
being  tested. 

(2)  Minimum  benefit  rate — (i)  General 
rule.  The  minimum  benefit  rate  for  a 
plan  for  a  plan  year  is  determined  in  the 
following  manner.  If  the  highly 
compensated  benefit  rate  for  such  year 
is  equal  to  or  greater  than  1 V^  percent, 
the  minimum  benefit  rate  is  equal  to  60 
percent  of  the  excess  of  the  highly 
compensated  benefit  rate  over  V* 
percent.  If  the  highly  compensated 
benefit  rate  is  less  than  1  ¥t  percent,  the 
minimum  benefit  rate  is  equal  to  30 
percent  of  the  highly  compensated 
benefit  rate.  If  the  minimum  current 
accrual  rate  (determined  under 
paragraph  (b)(2)(ii)  of  this  section)  is 
less  than  the  minimum  benefit  rate 
determined  under  the  preceding  two 
sentences,  then  the  minimum  benefit 
rate  is  such  minimum  current  accrual 
rate. 

(ii)  Highly  compensated  benefit  rate. 
(A)  'The  highly  compensated  benefit  rate 
for  a  plan  year  is  the  highest  of  the 
accrued  benefit  rates  for  the  three  active 
employees  or  former  employees  who  are 
or  ever  were  highly  compensated 
employees  of  the  employer  (either  as 
active  employees,  former  employees,  or 
both)  with  the  largest  accrued  benefits 
under  the  plan  as  of  the  close  of  the  plan 
year.  For  purposes  of  this  rule,  an 
employer  may  limit  consideration  of 
highly  compensated  former  employees 
to  those  employees  who  had  an  hour  of 
service  with  the  employer  during  the 
plan  year  or  any  of  the  immediately 
preceding  five  plan  years.  In  addition, 
the  employer  may  disregard  highly 
compensated  former  employees  who 
became  former  employees  prior  to 
January  1. 1988.  If  more  than  three 
employees  have  the  largest  amounts  of 
accrued  benefits  under  the  plan,  all  of 
such  employees  are  taken  into  account 
in  determining  the  highest  accrued 
benefit  rate.  If  there  are  fewer  than  three 
employees  with  accrued  benefits  under 
the  plan  who  are  or  ever  were  highly 
compensated  employees,  this 
determination  is  to  be  made  by 
reference  to  all  employees  with  accrued 
benefits  under  the  plan  who  are  or  ever 
were  highly  compensated  employees. 
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For  purposes  of  applying  this  ride, 
employees  who  were  highly 
compensated  employees  only  for  plan 
years  ending  before  January  1, 1984.  are 
not  treated  as  highly  compensated 
employees. 

(B)  Arooyx/k 

Assoma  that  an  employer  malntaias  a 
defined  benefit  plan  that  benefits  five  active 
employees  and  five  former  employees  ^no 
are  or  aver  wen  highly  oompaisatsd 
amptoyeas  of  the  emplojref  .  To  detenaine  the 
plan's  higUy  canpeasatad  benefit  nte.  the 
employer  first  mast  identify  te  3  of  these  10 
employees  who  have  the  largast  accrued 
benefits  under  the  plan.  Thus,  if  S0Q.OOO  is  the 
largest  accrued  benefit  for  any  employee 
under  the  plan  and  if  3  of  the  10  employees 
each  have  a  mooo  accrued  benefit  Itwee  3 
employees  are  taken  into  account  in 
detannining  the  plan's  highly  compensated 
benefit  rata.  If  4  of  the  10  em^oyaas  have 
|0OA»  accraed  bmefits,  all  4  an  taken  into 
account  Sioiilariy,  tf  2  of  the  10  ampleyaes 
have  $00,000  accrued  b«iefito  and  2  of  the  10 
employees  have  1884100  accrued  benefits  (the 
second  largest  amoant  under  the  plan),  all  4  of 
these  employees  are  taken  into  account  in 
determining  the  plan's  highly  compensated 
benefit  nte.  Thai,  the  empkiyer  must 
determine  which  of  these  enployees  who  are 
taken  into  acoiHmt  haa  the  h^baat  accmed 
benefit  rata,  and  sudi  nte  is  the  highly 
ctMBpensatsd  benefit  rata  for  the  year. 

(3)  Compensation.  An  employee's 
compensation  is  compensation  as 
defined  by  the  plan  for  purposes  of 
determining  employees'  benefits.  Sudi 
definition  must  satisfy  section  414(8) 
and  the  regolatians  diereunder.  In 
applying  the  rdes  of  paragraph  (b)  of 
this  section,  a  plan  must  use  a  uniform 
definition  of  compensation  and  a 
uniform  applicable  period  for 
determining  compensation.  Thus,  for 
example,  in  applying  the  minimum 
current  benefit  structure  test  of 
paragraph  (b)(2Hiv)  of  this  section,  a 
uniform  definition  of  compensation  must 
be  used  in  determining  the  future  service 
benefit  rates  and  the  minimum  benefit 
rate.  Similarly,  in  applying  the  minimum 
accrued  benefit  test  of  paragraph 
(b)(3)(ii)  of  this  section,  a  uniform 
definition  of  compensation  must  be  used 
in  determining  the  accrued  benefit  rates 
and  the  minimum  benefit  rate.  Also,  a 
plan  may  not  take  into  account,  for  any 
plan  year,  compensation  in  excess  of  the 
amount  that  may  be  taken  into  account 
for  such  year  under  section  40l(a)(l7). 
and  a  plan  may  not  project  any  increase 
in  such  amount. 

(d)  Additional  rules.  The 
Commissioner  may,  only  in  revenue 
rulings,  notices  or  other  documents  of 
general  applicability,  prescribe  such 


additional  guidance  as  may  be 
necessary  or  appropriate  with  respect  to 
the  application  of  this  section. 

§  1.401(aX2C)-7    PeWmMons. 

The  following  definitions  are 
applicable  for  purposes  of  section 
401(a)(26)  and  the  regulations 
thereunder 

(a)  Collective  bargaining  agreement. 
The  term  "collective  bargaining 
agreement"  refers  to  an  agreement  that 
the  Secretary  of  Labor  fiiids  to  be  a 
collective  bargaining  agreement 
between  employee  representatives  and 
the  employer,  which  agreement  satisfies 
§  301.7701-17T.  Employees  described  in 
section  413(b)(8)  who  are  employees  of 
the  union  or  the  plan  and  are  treated  as 
employees  of  an  employer  are  not 
considered  to  be  employees  covered 
pursuant  to  a  collective  bargaining 
agreement  for  purposes  of  section 
401(a)(28)  unless  such  employees  are 
actually  covered  pursuant  to  such  an 
agreement 

(b)  Employee — (1)  In  general.  The 
term  "employee"  means  an  individual 
who  performs  services  for  the  employer 
who  is  either  a  common-law  employee 
of  the  employer  or  a  self-employed 
individual  treated  as  an  employee 
pursuant  to  section  401(c)(1).  "Hie  term 
"employee"  includes  a  leased  employee 
who  is  treated  as  an  employee  of  the 
employer-recipient  pursuant  to  the 
provisions  of  section  414(n)(2)  or  section 
414(o)(2).  other  than  individuals  who  are 
excluded  by  reason  of  section  414(n)(5). 
Individuals  that  an  employer  treats  as 
leased  employees  under  secticm  414(n). 
pursuant  to  the  requirements  of  section 
414(o),  are  considered  to  be  leased 
employees  for  purposes  of  this 
paragraph  (b). 

(2)  Active  and  former  employees.  An 
active  employee  is  an  individual 
currently  performing  services  as  an 
employee  for  the  em^rfoyer.  An 
individual  ceases  to  be  an  active 
employee  and  is  treated  as  a  former 
employee  commencing  with  the  day 
after  the  day  on  which  the  employee 
terminates  from  service  for  the 
employer.  Thus,  an  employee  who 
terminates  from  service  for  an  employer 
during  a  plan  year  is  both  an  active 
employee  and  a  former  employee  for 
such  plan  year. 

(3)  Highly  compensated  employee. 
The  term  "highly  compensated 
employee"  means  a  highly  compensated 
employee  within  the  meaning  of  section 
414(q). 

(4)  Nonhighly  compensated  employee. 
The  term  "nonhighly  compensated 


employee"  means  an  employee  who  is 
not  a  highly  compensated  employee. 

(c)  Employer.  For  purposes  of  section 
401(a)(26).  except  as  specifically 
provided  otherwise  in  the  regulations 
under  section  401(a)(26),  the  term 
"employer "  means  the  employer 
maintaining  the  plan  and  those 
employers  required  to  be  aggregated 
with  such  employer  under  sections  414 
(b),  (c),  (m),  or  (o).  An  individual  who 
owns  the  entire  interest  of  an 
unincorporated  trade  or  business  is 
treated  as  an  employer.  Also,  a 
partnership  is  treated  as  the  employer  of 
each  partner  and  each  employee  of  the 
partnership. 

(d)  Defined  contribution  plan.  The 
term  "defined  contribution  plan"  means 
a  defined  contribution  plan  within  the 
meaning  of  section  414(i). 

(e)  Defined  benefit  plan.  The  term 
"defined  benefit  plan"  means  a  defined 
benefit  plan  within  the  meaning  of 
section  414(j). 

(f)  Multiemployer  plan.  A 
multiemployer  plan  is  a  multiemployer 
plan  within  the  meaning  of  section 
414(f). 

(g)  Professional.  The  term 
"professional"  means  any  individual 
who,  on  any  day  of  the  plan  year, 
performs  professional  services  for  the 
employer  as  a  certified  or  other  public 
accountant  actuary,  architect  attorney, 
chiropodist  chiropractor,  executive, 
investment  banker,  medical  doctor, 
dentist  optometrist  osteopath, 
podiatrist  engineer,  psychologist 
stockbroker,  veterinarian  or  in  such 
other  fRt>fe8sional  capacity  determined 
by  the  Ckimmiasioner  in  a  notice  or  other 
document  of  general  applicability  to 
constitute  the  performance  of  services 
as  a  professional. 

§  1v401(aM26>-«    Effective  dates  and 
ti'ansifion  fines. 

(a)  In  general.  Except  as  provided  in 
paragraphs  (b),  (c).  and  (d)  of  this 
section,  section  401(a)(26)  and  the 
regulations  thereunder  shall  apply  to 
plan  years  beginning  after  December  31. 
1988. 

(b)  Transition  rules — (1)  Current 
benefit  structures.  Notwithstanding 
paragraph  (a)  of  this  section,  for  plan 
years  begirming  after  December  31. 1988, 
and  before  January  1, 1990.  the  only 
rights  and  features  to  be  taken  into 
account  in  identifying  current  benefit 
structures  under  { 1.401(a)(26)-2(d)(3) 
are  the  bases  and  conditions  applicable 
to  the  determination  of  an  employee's 
contribution  allocation  under  a  defined 
contribution  plan  and  the  bases  and 
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conditions  applicable  to  the 
determination  of  an  employee's  normal 
retirement  benefit  any  early  retirement 
benefit  that  is  reduced  by  less  than  9 
percent  for  each  year  of  early 
commencement,  the  employee's 
qualified  joint  and  survivor  annuity 
benefit  and  any  accrual,  availability  and 
eligibility  conditions  related  to  these 
normal  retirement  early  retirement  or 
joint  and  survivor  annuity  benefits. 
Thus,  for  example,  except  to  the  extent 
included  in  the  preceding  sentence, 
optioned  forms  of  benefit  loans,  self- 
directed  Investment  options  and 
ancillary  benefits  are  to  be  disregarded 
for  purposes  of  identifying  a  plan's 
current  benefit  structures  for  plan  years 
beginning  in  1069.  However,  the  rules 
relating  to  other  arrangements  that  in 
accordance  with  §1.401(aK28)-2(dKll). 
may  cause  a  defined  benefit  plan  to  be 
treated  as  comprising  separate  current 
benefit  structures  are  effective  for  all 
plan  years  that  are  subject  to  section 
401(a)(28)  under  paragraph  (a)  of  this 
section,  including  those  that  begin 
before  January  1, 1990. 

(2)  Prior  benefit  structures. 
Notwithstanding  paragraph  (a)  of  this 
section,  for  plan  years  beginning  after 
December  31, 1988,  and  before  January 
1. 1990,  if  a  defiiwd  benefit  plan 
reasonably  complies  with  the  rules  in 
1 1.401(a)(26)-60>)(2)  applicable  in 
determining  whether  the  plan  has  a 
current  benefit  structure  that  is 
meaningful  relative  to  the  benefits 
accrued  under  the  plan  and  whether  a 
plan's  prior  benefit  structiue  satisfies 
section  401(a)(28),  such  plan  will  be 
treated  as  satisfying  sudi  standards. 
Whether  compliance  is  reasonable  is  to 
be  determined  on  the  basis  of  all  facts 
and  circumstances:  precise  application 
and  satisfaction  of  the  rules  in 

i  1.401(a)(28)-6(b)(2)  is  not  required.  In 
making  this  determination,  special 
emphasis  will  be  placed  on  whether  a 
defined  benefit  plan  that  fails  to  satisfy 
the  rules  set  forth  in  S  1.401(a)(28>- 
0(bHZ)  is  an  ongoing  plan  providing 
meaningful,  additional  benefits  to 
employees  or  whether  such  plan  is 
sulMtantially  inactive  and  whether  the 
plan's  design  or  operation  is  consistent 
with  an  attempt  to  avoid  or  has  the 
effect  of  avoiding  the  requirements, 
objectives,  or  effective  dates  of  section 
401(aK2«). 

(3)  Certain  plan  terminations — (i)  In 
general.  Except  as  provided  in 
paragraph  (b)(3KH)  of  this  section,  if  a 
plan  terminates  after  section  401(a)(28) 
becomes  effective  with  respect  to  the 
plan  (as  determined  under  paragraph  (a) 
of  this  section),  the  plan  «vill  not  be 
treated  as  a  qualified  plan  upon 


termination  unless  it  complies  with 
section  401(a)(28)  and  the  regulations 
thereunder  (to  the  extent  they  are 
applicable)  for  all  periods  for  which 
section  401(a)(2e)  is  effective  with 
respect  to  the  plan. 

(ii)  Exception.  Notwithstanding 
paragraphs  (a)  and  (b)(3)(i)  of  this 
section,  a  plan  will  not  fail  to  be  treated 
as  a  qualified  plan  upon  termination 
merely  because  such  plan  fails  to  satisfy 
the  requirements  of  section  401(a)(28) 
and  the  regulations  thereunder  if  all  of 
the  following  applicable  conditions  are 
satisfied: 

(A)  In  the  case  of  a  defined  benefit 
plan,  no  highly  compensated  employee 
has  an  accrued  benefit  under  the  plan  in 
addition  to  the  lesser  of  either  the 
benefit  such  employee  had  accrued  as  of 

le  close  of  the  last  plan  year  beginning 
before  January  1, 1969.  or  the  benefit 
such  employee  would  have  accrued  as 
of  the  close  of  such  last  plan  year  under 
the  terms  of  the  plan  in  effect  and 
applicable  with  resjiect  (b  such    <? 
employee  on  December  13, 1968. 

(B)  In  the  case  of  a  defined 
contribution  plan,  no  highly 
compensated  employee  receives  a 
contribution  allocation  for  any  plan  year 
begiiming  after  December  31, 1988.  For 
this  reason,  a  contribution  allocation 
with  respect  to  an  employee  for  a  plan 
year  beginning  before  January  1, 1969, 
may  be  treated  as  a  contribution 
allocation  for  a  plan  year  beginning 
after  December  31. 1988  if  the  allocation 
for  the  prior  year  is  in  excess  of  the 
allocation  that  the  employee  would  have 
received  for  such  year  under  the  terms 
of  the  plan  in  effect  and  applicable  with 
respect  to  such  employee  on  December 
13, 1968.  An  allocation  of  forfeitures  to 
highly  compensated  employees  with 
respect  to  contributions  made  for  plan 
years  beginning  before  January  1, 1988, 
will  not  cause  a  defined  contribution 
plan  to  fail  to  satisfy  the  requirements  in 
this  paragraph  (b)(2)(ii)(B). 

(C)  The  plan  is  terminated  with  a 
termination  date  on  or  before  May  31, 
1968. 

(c)  Waiver  of  excise  tax  on 
reversions — (1)  In  general.  Pursuant  to 
section  1112(e)(3)  of  the  Tax  Reform  Act 
of  1966  (TRA  '86).  if  certain  conditions 
are  satisfied,  a  waiver  of  the  excise  tax 
under  section  4960  applies  with  respect 
to  any  employer  reversion  that  occurs 
by  reason  of  the  termination  or  merger 
of  a  plan  before  the  first  year  to  which 
section  4Ol(a)(20)  applies  to  such  plan. 
In  general  the  applicable  conditions  are 
that  the  plan  must  have  been  in 
existence  on  August  16, 1966:  the  plan 
would  have  failed  to  satisfy  the 
requirements  of  section  401(a)(28)  if 


such  section  were  in  effect  for  the  plan 
year  including  August  16, 1986,  and  such 
plan  continued  to  fail  such  requirements 
at  all  times  thereafter  the  plan  satisfies 
the  applicable  conditions  in  paragraph 
(b)(3)(ii)(A)  or  (B)  of  this  section;  and 
certain  requirements  regarding  asset  or  ; 
liability  transfers  and  mergers  and 
spinoffs  involving  such  plan  after 
August  16, 1986,  are  satisfied. 

(2)  Termination  date.  An  employer 
reversion  with  respect  to  a  plan  will  be 
eligible  for  the  section  4980  excise  tax 
waiver  only  if  such  employer  reversion 
occurs  by  reason  of  the  termination  of 
the  plan  with  a  termination  date,  prior  to 
the  first  plan  year  for  which  section 
401(a)(2e)  applies  to  such  plan.  Solely 
for  purposes  of  this  waiver,  the 
employer  reversion  will  be  treated  as 
satisfying  this  paragraph  (c)(2)  even 
though  the  plan's  termination  date  is 
during  the  first  plan  year  for  which 
section  401(a)(26)  applies  to  such  plan  if 
the  plan's  termination  date  is  on  or 
before  May  31, 1969.  If  the  termination 
date  occurs  in  the  first  plan  year  for 
which  section  401(a)(26)  applied  to  the 
plan  and  the  employer  receives  a 
reversion  that  is  eligible  for  the  waiver 
of  the  section  4980  tax.  the  plan  is 
subject  to  the  interest  rate  restriction  set 
forth  in  section  1112(e)(3)(B]  of  TRA  '86. 

(3)  Failure  to  satisfy  section 
401{aJ(26J.  An  employer  reversion  with 
respect  to  a  plan  will  be  eligible  for  the 
excise  tax  waiver  only  if  such  plan  was 
in  existence  on  August  16. 1986  and,  if 
section  401(a)(26)  had  applied  to  the 
plan  for  the  plan  year  including  such 
date,  the  plan  would  have  failed  to 
satisfy  section  401(a)(28)  for  such  plan 
year  and  continuously  thereafter  until 
such  plan's  termination  or  merger.  For 
purposes  of  this  paragraph  (c).  a  plan 
will  be  treated  as  though  it  would  have 
failed  to  satisfy  section  401(a)(26)  before 
such  section  actually  applied  with 
respect  to  the  plan  only  if  the  plan  (as 
defined  under  section  414(1))  failed  to 
benefit  at  least  the  lesser  of  SO  active 
employees  or  40  percent  of  the 
employer's  active  employees.  In  general, 
this  determination  is  to  be  made  on  the 
basis  of  only  the  applicable  statutory 
provisions,  without  regard  to  the 
regulations  under  section  401(a)(28). 
Thus,  for  example,  the  current  and  prior 
benefit  structure  rules  in  the  regulations 
under  section  401(a)(26)  are  not 
applicable  in  determining  whether  a 
plan  would  have  failed  to  satisfy  section 
401(a)(26)  for  plan  years  prior  to  the 
effective  date  of  section  401(a)(28)  with 
respect  to  such  plan.  Similarly,  the 
failure  to  benefit  at  least  the  lesser  of  50 
former  employees  or  40  percent  of  the 
employer's  former  employees  does  not 
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cause  the  plan  to  be  treated  as  failing  to 
satisfy  section  401(a)(28)  for  plan  years 
prior  to  the  effective  date  of  section 
401(a)(26)  with  respect  to  the  plan. 

(d)  Special  rule  for  collective 
bargaining  agreements.  In  the  case  of  a 
plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
(as  defined  in  §  1.401(a)(26)-7(a))  that 
were  ratified  before  March  1, 1986, 
section  401(a)(26)  and  the  regulations 
thereunder  shall  not  apply  to  plan  years 
beginning  before  the  earlier  of — 

(1)  The  later  of— 

(i)  January  1, 1989,  or 

(ii)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates,  or 

(2)  January  1, 1991.  For  purposes  of 
this  paragraph  (b)  of  this  section,  any 
extension  or  renegotiation  of  any 
collective  bargaining  agreement  that  is 
ratified  after  February  28. 1986  shall  be 
disregarded  in  determining  the  date  on 
which  such  collective  bargaining 
agreement  terminates. 

Uwranca  B.  Gibbs, 
Commissionerof  Internal  Revenue. 
(PR  Doc.  89-3321  Filed  2-13-89;  8:45  am) 

MUING  coot  4S3e-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 

(Fm-351»-«1 

Designation  Of  Areas  for  Air  Quamy 
Planning  Purposss;  AttaimnMit  Status 
Designations;  Ohio 

AOCNCV:  United  States  Environmental 

Protection  Agency  (USEPA). 

Acnow;  Proposed  rule.       

SMMNARV:  USEPA  is  proposing  to 
disapprove  a  request  from  the  State  of 
Ohio  to  revise  the  attainment  status 
designations,  at  40  Ckide  of  Federal 
Regulations  (CFR)  81.336,  for  Mahoning 
and  Trumbull  Counties  in  Ohio  from 
nonattainment  to  attainment  relative  to 
the  ozone  National  Ambient  Air  Quality 
Standard  (NAAQS).  USEPA  is  proposing 
to  disapprove  the  request  because  of 
recent  violations  of  the  ozone  NAAQS. 

The  intent  of  this  proposed  notice  is  to 
discuss  the  resulto  of  USEPA's  review  of 
the  State  redesignation  request  and  to 
provide  an  opportimity  for  the  public  to 
comment  Under  the  Clean  Air  Act 
(CAA),  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  a  change. 

DATE:  Conunents  on  this  redesignation 
request  and  on  the  proposed  USEPA 
action  must  be  received  by  March  16. 
1989. 


ADDRESSES:  Copies  on  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quahty  data  are 
available  at  the  following  addresses: 
U.S.  Enviroiraiental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch 

(5AR-28),  230  South  Dearborn  Street 

Chicago,  Illinois  60604. 
Ohio  Environmental  Protection  Agency, 

Office  of  Air  Polution  Control,  1800 

Water  Mark.  P.O.  Box  1049. 

Columbus.  Ohio  43266-0149. 

Conunents  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Chicago,  Illinois 
60604. 
FOR  niRTNER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Chicago,  Illinois 
60604,  (312)  886-6031.  * 

SUPPLEMENTARY  INFORSUTION:  Under 
section  107(d)  of  the  CAA,  the 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  att^nment 
status  for  all  areas  within  each  State. 
For  Ohio,  see  43  FR  8962  (March  3. 1978), 
43  FR  45993  (October  5. 1978),  and  40 
CFR  81.336.  These  area  designations  are 
subject  to  revision  whenever  sufficient 
data  become  available  to  warrant  a 
redesignation.  Mahoning  and  Trumbull 
Counties,  Ohio  v^ere  designated  as  not 
attaining  the  ozone  standard  on  the 
basis  of  a  measured  violation  of  the 
ozone  NAAQS.*  For  areas  designated 
nonattainment  for  ozone,  a  revised 
ozone  SIP  was  required  which  satisfies 
the  requirements  of  Section  110(a)  and 
Part  D  of  the  CAA  and  which  provides 
for  attainment  and  maintenance  of  the 
ozone  NAAQS. 

Redesignation  Criteria  for  Oione      • 

Specific  criteria  for  ozone 
redesignation  reviews  are  given  in  the 
following  USEPA  memoranda: 

1.  December  7. 1979.  from  Richard  G. 
Rhoads  to  the  Directors  of  Air  and 
Hazardous  Materials  Division,  Region  I- 


•  The  NAAQS  for  ozone  it  defined  at  40  CFR  Part 
SO  to  be  violated  when  the  annual  average  expected 
number  of  daily  exceedances  of  the  standard  (0.12 
parts  per  million  (ppm).  1-hour  average)  is  greater 
than  one  (1.0).  A  daily  exceedance  occurs  when  the 
maximum  houriy  ozone  concentration  monitored 
during  a  given  day  exceeds  0.124  ppm  (See 
"Guideline  for  the  Interpretation  of  Ozone  Air 
Quality  Standard".  EPA-4S0/4-79-003.  which  has 
been  included  in  the  record  for  this  rulemaking 
action).  The  expected  number  of  daily  exceedances 
is  calculated  from  the  observed  number  of 
exceedances  by  making  the  assumption  that  non- 
monitored  days  (invalid  or  incomplete  data)  have 
the  same  fraction  of  daily  exceedances  as  observed 
on  monitored  days  (EPA-450/4-79-003). 


X,  Subject  Criteria  for  Ozone 
Redesignation  Under  Section  107. 

2.  April  21. 1983,  from  Sheldon  Meyers 
to  Director  of  Air  Management 
Divisions,  Subject:  Section  107 
Designations  Policy  Summary. 

3.  December  23, 1983,  from  G.T.  Helms 
to  Chiefs  of  Air  Programs  Branches, 
Region  I-X,  Subject  Section  107 
Questions  and  Answers. 

4.  April  6, 1987.  from  Gerald  A. 
Emison.  Director,  Office  of  Air  to  the  Air 
Division  Directors,  Quality  Planning  and  ( 
Standards,  Subject  Ozone 
Redesignation  Policy. 

The  general  USEPA  policy  relevant  to 
this  ozone  redesignation  request  is 
summarized  as  follows: 

1.  Generally,  the  most  recent  3  years 
of  quahty  assured  ozone  monitoring 
data  are  to  be  considered.  The  ozone 
standard  can  not  be  violated  at  any  of 
the  monitoring  sites.  If  3  years  of  data 
are  not  available,  the  most  recent  8 
quarters  may  be  considered  provided  no 
exceedances  have  occurred. 

2.  The  designation  given  for  an  area 
generally  applies  to  whole  counties. 

3.  Urban  areas  should  have  a  single 
designation,  with  the  designated  area 
including  the  entire  urbanized  area  and 
fringe  areas  of  development  The 
designation  shoidd  be  based  on  data 
from  the  worst  case  downwind  monitor. 

4.  The  nonattainment  area  should  be 
of  sufficient  size  to  include  all 
significant  impacting  volatile  organic 
compound  emission  sources. 

5.  For  an  area  to  be  redesignated  to 
attainment  the  area  must  have  an 
implemented  SIP  which  USEPA  has  fully 
approved. 

For  a  more  detailed  discussion  of 
US^A's  redesignation  policy  and  on 
ozone  formation  and  transport  see  53  FR 
52727  (December  29, 1988)  (proposing  to 
disapprove  the  Kane  and  Dupage 
Counties  to  attaiiunent  for  ozone.) 

Redesignation  Request 

On  March  1, 1985,  pursuant  to  Section 
107(d)(5)  of  the  CAA.  the  Ohio 
Enviromental  Protection  Agency  (OEPA) 
requested  that  Mahoning  and  Trumbull 
Counties  be  redesignated  to  attainment 
of  the  ozone  NAAQS.  The  OEPA 
submitted  air  quality  data  and  several 
Reasonable  Further  Progress  (RFP) 
reports  as  evidence  that  the 
implemented  VOC  emission  reductions 
are  responsible  for  the  observed  air 
quality  improvement  in  Mahoning  and 
Trumbull  Counties. 

Mahoning  and  Trumbull  Counties 
both  contain  a  significant  portion  of  the 
Youngstown-Warren  urbanized  area. 
Therefore,  both  Counties  were 
designated  nonattainment  based  on 
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measured  air  quality  violations  which 
occurred  at  the  Youngstown  monitor. 
Although  USEPA  approved  Ohio's  1979 
ozone  SIP  control  strategy  for  the 
Youngstown  area  on  October  31, 1960 
(45  FR  921222).  and  June  29. 1962  (47  FR 
28097],  review  of  the  available  ozone 
data  show  that  seven  exceedances  (Ave 
in  1988,  one  in  1967,  and  one  in  1986)  of 
the  ozone  NAAQS  have  been  monitored 
in  Farrell.  Pennsylvania,  which  is  ten 
miles  northeast  of  Youngstown.*  Since 
the  prevailing  summertime  warm 
weather  (ozone  conductive)  winds  in  the 
upper  Midwest  are  from  the  quadrant 
bounded  by  the  directions  south  and 
west,  the  Farrell  site  is  expected  to  be 
downwind  of  the  Youngstown-Warren 
area  on  most  high  ozone  days.  Lacking 
data  to  the  contrary,  it  is  assumed  that 
the  ozone  standard  exceedances 
observed  in  Farrell  were  primarily  due 
to  ozone  precursor  emissions  from 
Mahoning  and  Trumbull  Counties. 
Therefore,  current  violations  of  the 
NAAQS  exist  in  the  Youngstown  area 
and  its  downwind  environs,  and  the 
area  cannot  be  redesignated  to 
attainment 

Conclusion 

USEPA  has  determined  that  violations 
of  the  ozone  NAAQS  have  been 
monitored  at  a  site  adversely  impacted 
by  emissions  from  Mahoning  and 
Trumbull  Counties.  Therefore,  USEPA  is 
proposing  to  disapprove  OEPA's  request 
to  redesignate  Mahoning  and  Trumbull 
Counties  to  attainment  for  ozone 
because  it  does  not  meet  all  the 
requirements  for  redesignation. 

The  Office  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

All  interested  peraons  are  invited  to 
submit  written  comments  on  the 
proposed  redesignation.  Written 
comments  received  by  the  date  specified 
above  will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 
Ragistar  the  Agency's  final  action  on  the 
redesignation  request 

Under  5  U.S.C.  section  e05(b),  I  certify 
that  these  disapprovals  of  proposed 
redesignation  requests  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  Mahoning  and 
Trumbull  Counties  and  imposes  no  new 
requirements  on  anyone. 


List  of  Subiwt  in  40  CFR  Part  81 

Air  pollution  control.  National  Parks, 
Wilderness  areas. 

Authority:  41  U.S.C  7401-7642 

Dated:  Sep(emberl7. 1968. 
Vaklas  V.  Adamkus. 
Regional  Administrator. 
(FR  Doc.  ae-3386  Filed  2-13-80:  6:49  am) 


*  Additionally,  preliminary  ISSS  data  ihow  an 
excaadanca  of  tha  itandard  waa  moniiorad  at  the  9 
Wait  Front  monitor  la  Youngatown. 


DEPARTMENT  OF  COMMERCE 

NatitMiai  Oceanic  and  AtmoaDharle 
Adminletration 

50  CFR  Part  672 
(Doekat  No.  81132-M331 

Qroundllaft  of  ttw  QuH  of  AtaMka 

aqcncy:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  closure;  request  for 
comments. 

summary:  The  Director.  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  shares  of  the  total 
allowable  catch  (TAC)  for  sablefish  that 
will  be  allocated  to  trawl  goar  in  part  of 
the  Gulf  of  Alaska  for  the  1989  fishing 
year  are  needed  as  bycatch  amounts  to 
support  directed  trawl  fisheries  for  other 
groundfish  species  in  the  Gulf  of  Alaska 
during  the  1989  fishing  year.  The 
Secretary  of  Commerce  is  prohibiting 
directed  fishing  for  sablefish  in  part  of 
the  Gulf  of  Alaska  by  persons  using 
trawl  gear  during  the  1989  fishing  year. 
This  action  is  necessary  to  prevent 
wastage  of  sablefish  that  would 
otherwise  occur  if  sablefish  quotas  were 
reached  prematurely.  This  action  is 
intended  to  carry  out  objectives 
contained  in  the  fishery  management 
plan  used  for  managing  groundfish 
resources  in  the  Gulf  of  Alaska. 
tmcnvi  DATC  February  9. 1989. 
Comments  are  invited  until  February  24. 
1989. 

ADORtSS:  Comments  should  be 
addressed  to  Steven  Pennoyer.  Director. 
Alaska  Region  (Regional  Director), 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau.  Alaska  99802-166& 
worn  RIRTHCR  INFORMATION  CONTACT. 
Ronald ).  Berg  (Fishery  Management 
Biologist  NMFS),  907-586-723a 
•UPPLBMENTARY  MPORMATWN:  This 

notice  addresses  the  need  to  close  the 
directed  sablefish  fishery  by  vessels 
using  trawl  gear  in  the  Central  and 
Western  Regulatory  Areas  in  the  Gulf  of 
Alaska.  Regulations  pertaining  to 
management  of  the  Central  and  Western 
Regulatory  Areas  are  at  SO  CFR  Part  672. 


These  regulations  implement  the  Fishery 
Management  Plan  for  the  Groundfish  of 
the  Gulf  of  Alaska. 

Sablefish  are  caught  in  directed 
fisheries,  and  are  also  caught 
incidentally  while  fishing  for  other 
groundfish  species.  Amounts  of 
incidental  catches  of  sablefish  must  be 
considered  when  managing  total 
allowable  catches  (TACs)  available  in 
1989.  The  Secretary  is  establishing  TACs 
for  each  of  the  target  groundfish  species, 
including  sablefish.  after  having 
consulted  with  the  North  Pacific  Fishery 
Management  Council  (Council).  The 
Council  met  during  December  5-9. 1988, 
and  adopted  TACs  for  each  of  the  target 
species,  and  is  recommending  that  the 
Siecretary  implement  these  for  the  1989 
fishing  year,  which  begins  January  1.  For 
sablefish.  the  Coimcil  recommended  a 
Gulf  of  Alaska-wide  TAC  of  28.000  mt 
for  the  1989  fishing  year,  with  11,700  mt 
and  3,770  mt  distributed  between  the 
Central  and  Western  Regulatory  Areas, 
respectively.  Under  S  672.22(b)(2).  20 
percent  of  the  sablefish  TAC  in  each  of 
the  two  regulatory  areas  is  allocated  to 
trawl  gear.  In  the  Central  and  Western 
Regulatory  Areas.  2,340  mt  and  750  mt 
respectively,  are  allocated  to  trawl  gear. 

All  the  amoimts  currently  allocated  to 
trawl  gear  in  the  Central  and  Western 
Regulatory  Areas  are  expected  to  be 
caught  as  bycatch  while  fishing  for  other 
groundfish  species.  The  Secretary  of 
Commerce  is  closing  the  Central  and 
Western  Regulatory  Areas  to  directed 
fishing  for  sablefish  by  vessels  using 
trawl  gear,  effective  February  9. 1989. 

Under  5672.24(b)(3)(i)  of  regulations 
governing  the  Gulf  of  Alaska  groundfish 
fishery,  if  the  Regional  Director 
determines  that  the  share  of  the 
sablefish  TAC  assigned  to  any  type  of 
gear  and  in  any  area  or  district  may  be 
taken  before  the  end  of  the  year,  the 
Secretary  will  prohibit  directed  fishing 
for  sablefish  by  persons  using  that  gear 
type  for  the  remainder  of  the  year  by 
publishing  a  notice  in  the  Federal 
Register.  Since  sablefish  bycatches 
would  be  retainable,  wastage  is 
reduced. 

Trawl  vessels  conducted  directed 
fisheries  for  sablefish  in  the  Gulf  of 
Alaska  in  1987.  The  Secretary  closed  the 
Central  and  Western  Regulatory  Areas 
to  further  retention  on  May  5, 1987  (52 
FR  17404,  May  8. 1987).  Further  catches 
were  required  to  be  discarded  at  sea  for 
the  remaining  seven  and  three-quarier 
months  of  the  fishing  year.  In  1988.  the 
Secretary  closed  the  Central  and 
Western  Regulatory  Areas  to  directed 
fishing  by  vessels  using  trawl  gear  at  the 
beginning  of  the  fishing  year.  This 
slowed  the  achievement  of  the  sablefish 
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trawl  share  in  the  Central  Regulatory 
Area  until  September  15. 1988  (53  FR 
36462.  September  20, 1988).  which 
shortened  the  amount  of  time  fishermen 
were  required  to  discard  sablefish. 
thereby  lessening  the  amount  of  waste. 

The  Regional  Director  finds  that 
directed  fishing  on  sablefish  by  trawl 
vessels  in  the  Central  and  Western 
Regulatory  Areas  of  the  Gulf  of  Alaska 
would  likely  occur  early  in  the  1989 
fishing  year.  The  Regional  Director's 
findings  are  based  on  two  facts.  First 
the  price  paid  to  fishermen  for  sablefish 
in  1988  averaged  about  $1.70  per  pound, 
and  will  likely  be  this  much  in  1989. 
which  will  continue  to  attract  significant 
effort  early  in  the  year.  Second,  the 
Council  adopted  a  management  policy 
at  its  December  1988  meeting  which 
rejects  the  current  access  system  in  the 
sablefish  fishery.  The  Council  intends  to 


develop  an  alternative  management 
system  which  would  rationalize  future 
participation  in  the  sablefish  fishery. 
Additional  numbera  of  fishermen  are 
likely  to  participate  in  the  1989  sablefish 
fishery  to  gain  possible  future  rights. 

Absent  this  closure,  available 
amoimts  of  sablefish  would  be  caught 
early,  and  force  the  Secretary  to  declare 
sablefish  a  prohibit^  species. 
Additional  catches  could  not  be 
retained,  resulting  in  their  being 
discarded  at  sea  which  would  be  a 
waste  of  a  commercially  valuable 
resource.  Therefore,  under 
S  672,24(b)(3)(i],  the  Secretary,  in  order 
to  provide  adequate  bycatch  amounts  to 
promote  continued  groundfish  fishing  by 
trawl  vessels  on  other  species,  is 
prohibiting  directed  fishing  for  sablefish, 
defined  at  {  672.2.  in  the  Central  and 
Western  Regulatory  Areas  of  the  Gulf  of 


Alaska  by  operators  of  trawl  vessels 
during  the  1980  fishing  year. 

Public  comments  on  this  notice  of 
closure  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
until  February  24. 1989. 

dasrificatioD 

This  action  is  taken  under  {  672.24 
and  complies  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Part  C72 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  9. 1989. 
Alan  Dean  Panons, 

Acting  Director  of  Office  Fisheries. 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  89-3462  Filed  2-9-68:  5«1  pm] 

MLLM6  CODE  3SI»-22-«l 


8736 


Notices 


Fwhral  Ra^star 

Vol.  51  Na  29 

Ttaeaday,  Februaiy  14,  1869 


Thto  MCion  of  ttw  FEDERAL  REQISTER 
cortilw  dooMmant*  ottMr  ttwn  nits  or    ' 
propond  nilw  ftal  v*  applcaliio  to  ttw 
pubfc.  Npic—  ot  hyrtngi  «nd 
■woNQnorw,  oonwnitlM  niMllngs,  ogoncy 
riTiainm  and  rulnaB.  dolaualkiiM  of 
•umofwy,  isng  of  powont  0110 
ippioHono  Md  flQtncy  ttalsfnonls  o( 
organiMion  and  tuncMona  ara  aiiaraplai 
o>  oocunwnu  appaamg  n  iiw 


FBDjBULCROymSURAMCC 
CORPORATION 

IDocNowMITtl 

ifOr  QW  rvCNVW  wfOp 


DEPARTMENT  OP  AGRICULTURE 


This  notice  serves  to  advise  all 
interested  parties  of  the  establishment 
of  an  ofBce  address  for  the  Commission 
on  the  Improvement  of  the  Federal  Crop 
Insurance  Program.  The  25  member 
commission,  populariy  known  as  the 
Federal  Crop  Insurance  Commission, 
was  authorized  by  the  Federal  Crop 
Insurance  Commission  Act  (Pub.  L 100- 
546.  October  28. 1968),  and  is  composed 
of  20  representatives  of  die  agricultural 
and  crop  insurance  industries,  the 
Manager  of  FCIC  and  4  ex  ofBdo  non- 
voting members  from  the  House  and 
Senate.  Members  of  the  commission 
serve  without  compensation. 

Commission  members  representing 
the  agricultural  industry  include  three 
from  the  largest  general  farm 
organizations  and  seven  growers. 
Insurance  industry  members  include 
representatives  from  large  and  small 
insurance  companies  reinsured  by  PQC, 
sales  and  service  contractors  selling 
federally  underwritten  crop  insurance, 
and  agent  trade  associations. 

This  notice  serves  to  advise  all 
interested  parties  that  all 
communications  to  be  brou^t  to  the 
attention  of  the  Commission  should  be 
sent  to  the  following  address:  Mr.  M.J. 
Felt  and  Mr.  Ray  Davis,  Co-Chairs, 
Commission  on  the  Improvement  of  the 
Federal  Crop  Insurance  Program,  1255 
23rd  Sti«et.  NW.,  Suite  88a  Washington, 
DC  20037.  Telephone:  (202)  887-6700. 
DavU  W.  Gafacid. 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  80-3374  Filed  2-13-89;  8:45  am] 


AMtQhtny  Nattonal  ror— t;  Al«flhiiy 
WM  wkI  SoMiic  nivM  Study! 
Amwtreno,  Buttar,  Ctarton,  Forwl, 
VwwnQO  wid  WwTwi  CounUM, 
PwMwylvMtai  ExtMMlociof  PubRc 
InvolvwiMnt  Pwlod  on  Draft 


The  USDA,  Forest  Service  is 
extending  the  QO^lay  public  involvement 
period  for  the  Alle^eny  Wild  and 
Scenic  River  Stiidy  to  May  15. 1980.  The 
origianl  Notice  of  Intent  was  published 
in  the  November  10, 1968  Federal 
Registw  (53  FR  45546).  Written 
comments  postmarekd  on  or  before  May 
15. 1988  will  be  accepted  and  addressed 
in  a  Final  Environmental  Impact 
Statement 

Written  comments  on  the  analysis 
should  be  sent  to:  River  Study, 
Allegheny  National  Forest,  P.O.  Box  847. 
Warren,  PA  16365. 

The  Alle^eny  River  Study  Corridor  is 
128  miles  long  and  located  in 
northwestern  Pennsylvania  between 
IGnzua  Dam  and  East  Brady.  The  Study 
was  authorized  by  Congress  in  Pub.  L 
95-625,  the  National  Paries  and 
Recreation  Act  of  1978. 

Information  on  the  proposed  action 
and  draft  environmental  impact 
statement  may  be  obtained  by  either 
writing  the  Allegheny  National  Forest  at 
the  above  listed  address  or  calling  (814) 
723-5150. 

Date:  February  6. 1989. 
David  I.  Wright, 
Forest  Supervisor 

(FR  Doc.  80-3412  FUed  2-13-89;  8:45  am) 
I  cooe  S4i«-ii<«i 


DEPARTMENT  OF  COMMERCE 
lnt«mational  Trad*  Administration 

[A-779-602] 

standard  Carnations  From  Konya; 
PraUminary  Rssuits  of  Antidumping 
Duty  Admlnlstiatly  Ravtsw 

AOCNCV:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 


r:  In  response  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  standard 
carnations  from  Kenya.  The  review 
covers  three  producers  and  one  third- 
country  reseller  of  this  merchandise  to 
the  United  States  and  the  period 
November  3, 1966  through  March  31, 
1968.  The  review  indicates  the  existence 
of  dumping  margins  during  this  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

We  used  best  information  available 
for  two  firms  which  failed  to  respond  or 
provided  an  inadequate  response  to  oiu- 
request  for  information. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
trwwevnn  dati:  February  14, 1989. 

POR  FURTMn  IMTOWIIATIOII  CONTACTt 

Linda  L  Pasden  or  Robert ).  Marenick, 
Office  of  Compliance,  International 
Trade  Administation,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
•uPKfMorrAiiv  mfohmation: 

Background 

On  April  23, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
13490)  an  antidumping  duty  order  on 
standard  carnations  from  Kenya.  The 
petitioner  requested  in  accordance  with 
S  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  the 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  May  23, 
1988  (53  FR  18324).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
tiie  Tariff  Act  of  1930  ("tiie  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted      1 
to  the  Harmonized  Tariff  Schedule  ' 

("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
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from  warehouse,  for  consumption  on  or 
after  that  date  is  now  daarifisd  solely 
according  to  the  appropriate  HTS  item 
number(8). 

Imparts  covered  by  this  review  are 
shipments  of  standard  camatkaM. 
Daring  the  review  period,  nidi 
merclundise  was  classifiable  vnder  item 
192.2100  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  This 
BMrchandise  is  currently  dassifiable 
under  HTS  item  0603.10  Ja  The  KTS 
item  numbers  are  provided  for 
convenience  and  Castoma  purpoeea.  Hw 
written  description  remains  dispositive. 

The  review  covers  three 
manufacturers/exporters  and  one  tUrd- 
country  reseller  of  standard  caniatioBS 
from  Kenya  and  die  period  Novembor  3. 
1986  through  March  31, 1988.  Kaojra 
Flowers,  the  third-country  reteBer  witt 
shipments  during  the  period,  provided 
an  inadequate  response  to  our  request 
for  iaformation.  After  tiia  Departanaft 
notified  Kenya  Flowert  at  tte 
deficiencies  in  its  response,  the 
respondent  failed  to  provide  a  £st  o! 
prices  to  unrelated  purchaacra.  In 
addition,  the  respondeat  Ad  not  provide 
a  non-proprietary  summary  of  its 
response.  Sulmac,  the  producer,  did  not 
respond  to  our  questionnaire.  Therefore, 
the  DepartmMH  ased  the  best 
infbnnation  available  for  diese  two 
firms,  which  waa  the  rata  pabhahed  in 
the  antidumping  duty  order  (52  FR  13490, 
April  23, 1967). 

We  did  not  cover  Flaco  because  we 
were  unable  to  locate  them.  R  is 
reported  by  the  coonsel  for  the 
Govenimeot  of  die  RepubBc  of  Kenya 
that  diey  may  be  out  (rf  business.  The 
petitioner  requested  diat  die  Department 
conduct  a  review  of  Bobs  Harries 
Limited,  Gay  Robin,  Brooke  Bond  Kenya 
and  Oserian.  We  did  not  cover  these 
four  firms  because  tl»y  had  no 
shipments  during  ^e  period  and  we 
have  no  evidence  that  these  firms  are 
producers  or  exporters  of  the  subject 
merchandise,  ff  these  firms  should  begin 
to  expOTt  die  subject  merchan&e.  we 
will  treat  them  as  new  shippers. 


Ptoduomfm^ohmn^i 


PteUasinary 


of  the  Review 


As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
November  3, 1086  throu^  March  31, 
1968: 


PKOduov /609OrtSf/3ra  oounky 


Subnee/Kanya  Rowan. 


owl) 


AOCAflrtaAm. 


.     '2.34 


>No 


Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  reqaest  a  hearing  within  8  days  of 
publicalioB.  Any  bearing,  if  requested, 
will  be  held  35  days  after  die  date  of 
publiqation.  or  the  first  workday 
thereuter.  Prdieariag  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  coonnents,  may  be  filed  not  ]»ttt 
than  82  days  after  the  date  of 
publication.  The  Departaient  will 
publish  the  final  results  of  the 
administrative  review,  induding  the 
results  of  its  analysis  of  any  sudi 
commuita  or  hearing. 

Hie  DepartBMBt  sbaU  detennine,  and 
the  Custons  Service  shaH  assess 
anttdnfirsngdadea  on  aU  aniropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  die 
Customs  Service. 

Parther,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  depoeit 
of  estiiaated  antidun^iing  duties  based 
on  dw  above  margins  shal  be  required. 
For  any  future  entries  of  this 
merchandise  from  a  new  aiqiorter.  not 
covered  in  this  administrative  review, 
whose  first  shipiwnts  occurred  after 
March  31. 1966.  and  vd»)  is  unrelated  to 
any  reviewed  firm,  a  cash  depoeit  of  2.34 
percent  diall  be  required. 

These  deposit  requirements  are 
effiective  for  all  shipments  of  Kenyan 
standard  carnations  entered,  or 
wididrawn  from  warehonse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  resuhs  ol  this 
aAainistrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aXl) 
of  die  Tariff  Act  (19  U.S.C  ie7S(aKin 
and  {  353J!3a(a)  of  die  Commerce 
Regulations  (19  CFR  353.S3a). 

Date:  February  8, 1980. 

laaW.Mans, 

AsaiMtant  Secretary  for  Import    ~ 
Administration. 


WIrsRops  From 
of 


2_34      pit  Doc.  80-4443  FUed  2-13-80:8:45  am] 

■2.94       BNJJNaCOOei 
>^34 


Duly 


r:  International  Tkade 

Administration,  Inqiort  Administration, 

Commerce. 

action:  Notice  of  find  resuhs  of 

antidumping  duty  administrative  review. 

iUMMAWV,  On  November  1. 1988.  die 
Department  of  Commerce  poblisbed  the 
preliminary  results  of  its  administrative 
review  of  the  antidun^iing  finding  on 
steel  wire  rope  from  Japan.  The  review 
covers  30  manufacturers  and/or 
exporters  of  diis  movhandise  to  the 
United  States,  and  various  periods  frxim 
March  1, 1975  through  September  30. 
1984. 

We  gave  interested  parties  an 
opportunity  to  comment  on  die 
prdhninaty  results.  We  received 
comments  from  one  respondent. 
Kanematsa-Goeho  Ltd.  Based  on  our 
analysis  of  die  ffiy— ■■»*"*«  received,  die 
final  ppgiiltt  wnr  ip**^****^**  *""■  **«"— 
presented  in  the  f  etiminary  resuhs. 

EFFECnvi  DATK  February  14. 1969. 
POII  nmilMN  MPONBATIOH  CONTACn 

Linda  L  Paaden  or  Robert  J.  Marenick. 
Office  of  Antidumping  Compliance. 
International  Trads  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5255. 


Background 

On  Novoiber  1, 1968.  die  Depvtinent 
of  Commerce  ("dM  Departinent") 
published  in  the  Fadsnl  Bagistar  (53  FR 
44055)  the  preliminary  resuhs  of  its 
administrative  review  of  the 
antidumping  fintfing  on  steel  wire  rope 
from  Japan  (38  FR  28S71.  October  15. 
1973).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  dw  Tariff 
Act  of  I960,  as  amended  (''die  Tariff 
Act"). 

Scope  of  the  Beview 

The  United  States  has  developed  a 
system  of  tariff  dasaification  based  on 
the  intamatianal  harmonised  system  of 
customs  nomcndatura.  On  January  1. 
1989.  die  United  SUtas  fully  converted 
to  the  Hannonixad  Tariff  Sdiedule 
("HTS").  as  fvovided  for  in  sectkm  1201 
et  se^L  of  die  Omnibus  Trade  and 
Competitiveness  Act  of  1968.  AU 
merchandise  entered,  or  withdrawn 
&t»n  warehouse,  for  consumption  00  or 
after  diat  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 
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Imports  covered  by  this  review  are 
shipments  of  steel  wire  rope,  except 
brass  electroplated  steel  truck  tire  cord 
of  cable  construction  specially  packaged 
for  protection  against  moisture  and 
atmosphere.  During  the  review  period, 
such  merchandise  was  classifiable 
under  item  00.12100, 642.140a  642.150a 
e42.ieoa  and  642.1700  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  under  HTS  items 
7312.10ea  731^10ea  7312.109a  and 
7312.10Sa  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  30  manufacturers 
and/or  exporters  of  Japanese  steel  wire 
rope  and  various  periods  for  which 
reviews  were  requested,  from  March  1. 
1975  through  September  3a  1984. 

Ataka.  Chrysanthemum.  Kent-Moore. 
Far  East  Vanguard.  Kanematsu-Gosho, 
C  Itoh.  Higashishiba.  Kohshin  (Koshin). 
Kokoku.  Okura.  Shinyo,  Taisei  Int'l^ 
Teikoku.  and  Yutoku  did  not  respond  or 
provided  an  inadequate  or  untimely 
response  to  the  Department's 
antidumping  questionnarie  for  certain 
periods.  (Ataka  and  Taisei  Int'l.  are 
reported  by  our  office  in  Tokyo  to  be  out 
of  business.)  For  these  periods  and 
firms,  the  Department  used  the  best 
information  available  for  assessment 
and  cash  deposit  purposes. 

Best  information  available  for  time 
periods  through  December  31. 1979.  was 
the  bonding  rate  at  time  of  entry. 
Beginning  January  1, 198a  we  used  the 
highest  rate  for  each  firm  previously 
reviewed  because  those  rates  were 
higher  than  any  rates  found  during  this 
review.  For  non-shipping  firms  we  used 
their  most  recent  rate. 

Analyais  of  Coamients  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  one  respondmt, 
Kanematsu-Gosho  Ltd.,  concerning  its 
shipments  produced  by  Kokoku. 

Comment  1:  The  respondent  contends 
that  the  rate  published  in  the 
preliminary  results  is  incorrect  for 
kokoku/Kanematsu-Gosho  because  it  is 
not  the  most  recent  rate.  The  most 
recent  rate  is  the  rate  that  was 
published  on  July  31, 1967,  and  that  rate 
was  035  percent  Because  the  0.35 
percent  rate  is  de  minimis,  the  cash 
deposit  of  estimated  antidumping  duties 
should  be  waived. 

Department's  Position:  In  the  results 
of  our  review,  published  on  July  31, 1987. 
covering  the  period  January  1, 1977 
through  March  31. 1978.  was  stated  that 
*****  these  margins  shall  not  change 


the  current  rates  for  cash  deposits  of 
estimated  antidumping  duties  *  *  *.** 
The  most  recent  rate  for  the  most  recent 
period  for  Kokoku/Kanematsu-Gosho 
was  published  on  March  29. 1984.  for  the 
period  October  1. 1981  though 
September  30. 1982,  and  that  rate  is  7.29 
percent 

Comment  2-  The  respondent  contends 
that  the  period  covered  in  the 
preliminary  results  of  review  is 
incorrect  The  period  should  cover 
October  1, 1983  through  September  3a 
1964.  As  a  result  Kanematsu-Gosho 
requests  revocation  based  on  the  fact 
that  it  had  no  shipments  for  3  yeaia. 

Department's  Position:  The  original 
review  request  was  for  the  period 
October  1. 1983  througli  September  30. 
1984:  it  was  amended  by  the  petitioner 
in  their  letter  dated  September  1. 1987. 
The  period  covered  in  this  review  for 
Kokoku/Kanematsu-Gosho  reflects  the 
amended  period.  Therefore.  Kanematsu- 
Gosho  is  not  eligible  for  revocation. 

Final  Rasuhs  of  the  Review 

As  a  result  of  our  review  of  the 
comments  received,  the  final  results  are 
undianged  from  those  presented  in  the 
preliminary  results  of  review.  We 
determine  that  the  following  margins 
exist 


ManufKlurar/mportsr 

ss 

Ct«yaanSMmum(aka  KM/AMa 
10/01 /as-fla/m/iu 

■11J8 

QwyMTttwmuni/C.  Noit 
lo/oi/a?— oo/m/Ki 

■0 

10/01 /a9-09/3D/«4 

*11J8 

CtayMfitfiwnuni/Kflni  Mcnjis  Jspan 
10/01/89— oa/aa/m                    „  , 

*7.29 

lo/oi/aa— oB/SD/iu 

■7.29 

OvyMnSMmum/WaianalM  Tracing 
10/01/89— na/ao/iu                       , 

>1M 

Oiiyu  Kogyo  (aka  a»  SImI  Win  Md 
MKoayo) 

02/01 /BS—OS/M/M 

■7.29 

Hwisn  Rop9 

02/01/82-08/30/84  

Hsnnw  Ro(w/Fv  EaM 
10/01/82— OB/aa/M 

■7.29 
•7.29 

10/01/83—08/30/84 

■7.29 

Hannan  Ropa/HlQaMtNba 

09/01  A7S-09/!11/7ll 

■18J2 

10/01/82—08/30/84 

■7.29 

HigaiNiNba 

02/01  /82— 08/90/84 

*11J8 

KawatMw  WAraTTaisai  Ml 
08/01/78— na/ai/78 

■29  JO 

10/01/8O-AS/3D/83  

Kokoku/KaMnwlM*<3ostH> 

10/01/83-03/31/84 

Kotoku/KohMn  (KoMn) 

10/01/82—03/31/84 

■29  JO 

■7.29 
■7.29 

Kotofcu/MiMho  [Hi 

10/01/82—03/31/84 

■7.29 

Kokoku/Shiraho   (a.ka    ShMyo  Shoii. 
SNnko  Shoji  and  Shinko  Wira  Corp.) 
10/01/82—03/31/84 .._ 

1  729 

Shinko  Wir*  Rope/KaiwmMMKGaaho 
10/01/83-09/30/84 

>0 

SWnko  Wlw  Ropa/Mliiho  tmi 

10/01/82—09/30/84 

onviyo  nopw/niQaaratnaM 

Oa/OI/83-09/30/84 

SNnyo  RcpM/Vanguaid 
10/01/83-03/31/84. 


SNnyo  RopM/Yutoku  (aXa.  8JI4.  Indut- 

iriM) 
10/01/82-09/30/83 
10/01/83-09/30/84.. 
Talioku/C.  itoh 

04/01  /78— 01  /31  /82 

TtBioku/Kan«nalw<3oil» 

12/01/76—01/31/82.. 

Tatoku/Ohura  Tradbig 

12/01/76-09/30/81.- 

10/01/81—01/31/82— 

Tslioku/SiM 

12/01/76-03/31 /78_ 

10/01/80-01/31/82.. 

Tataku/SNnko  Shop 

04/02/76-01/31/82- 


Takoku/Showa  Boaki 
10/01/90-01/31/82.- 
Taicoku/Taiaai  mn 
12/01/76—03/31/78-, 
04/01/78-01/31/82.- 
Tokyo  Ropa/Alaika  BoM 

01  /01  /77— 09/30/81 

Tokyo  Ropa/ Ataka 
04/01/78—09/30/84 


Tokyo  Ropa/MNaubMii  Coip. 
04/01  /78-02/28/83 


Unton  Wira  Rope/Sanyo  Bunan  (aXa. 

Sanyu) 
1 0/01  /82— 09/30/84 


Mvgm 

(P«- 
cent) 


■0 
■7.29 
'7.29 

'4.62 

0 

■11.88 

■20.57 

■20.57 
■20.57 

■20.57 
■20.57 

■20.57 

■0 

■20.57 
•20.57 

■  17.18 

» 17.18 

■0 


■No  shlpmanls  during  «m  pariod;  maigina  aia 
sir  fnoal  raoanc  rala. 
uaoQ  Dan  ■Nufiiiaaon  avaaaoio. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  wiU  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  for  the  most 
recent  period  for  each  firm  shall  be 
required.  For  any  shipments  from  the 
remaining  known  manufacturers  and 
exporters  not  covered  by  this  review, 
the  cash  deposit  will  continue  to  be  at 
the  latest  rate  applicable  for  each  of 
those  firms  (47  FR  3395,  January  25, 1982: 
48  FR  8524.  March  1. 1983;  and  49  FR 
12295.  March  29. 1984).  For  any  future 
entries  of  this  merchandise 
manufactured  or  exported  by  a  new 
manufacturer  and/or  exporter,  whose 
first  shipments  occurred  after  September 
30, 1984,  and  who  is  unrelated  to  any 
reviewed  firm  or  previously  reviewed 
firm,  a  cash  deposit  of  zero  percent  shall 
be  required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Japanese  steel  wire  rope  entered,  or 
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withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  iB  afiect  until  pablicatiao  of  the 
final  results  of  the  next  adsaiiiistrsttve 
review. 

This  admiiiistrative  review  and  notice 
are  in  accordance  with  sectton  751(a)(1) 
of  the  Tariff  Act  (19  U&C  167S(aNl)) 
and  19  CFR  363,53e. 


lanW. 

AssiatamtS»enlaijfarbipart 
Adrntiniatntien. 

Data:  Pafaraaiy  H  isaa 
[FR  Doc  a»-34MFIIada-13-«i(  8e«  am) 


Export  Trade 

AOCNCV:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  application. 


:  The  Office  of  E^qrart  Trading 
Company  Affairs,  faitematianal  IVade 
Adndnistratiott.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Ttade  Certificate  of 
Review.  This  notice  smnmarlzes  the 
conduct  for  wUdi  certification  is  sought 
and  requests  comments  relevant  to 
whether  tite  Certificate  riurald  be 
issued. 

FOH  RMTMER  MramUtTRM  contact: 

Thomas  R  Stillman.  Director.  Office  of 
Export  Trading  Company  Affairs. 
International  ThKle  Adsoinistration. 
202/377-^131.  This  is  not  a  toU-free 
numbCT. 


mOK  Title  in 
of  the  Expmt  Tnddag  Camptnj  Act  of 
1962  (Pub.  L  97-290)  autiiorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  frmn  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitmst  actions 
for  the  export  conduct  specified  in  die 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  902(b)(1)  of  tite  Act 
and  15  CFR  325.8(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  pn^Kised 
e)q)ort  conduct 


Request  lor  Public  ( 

Interested  parties  may  submit  wrritten 
comments  relevant  to  the  determination 
whether  a  Certfficate  shot^  be  issued. 
An  original  ainl  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Tiding  Company  Afiiairs, 


International  Trade  Administration, 
DepfvtBcnt  of  CommeTce,  Room  1223, 
Washington.  DC  2023a  infatmatioo 
submittMi  by  any  person  is  exempt  from 
disdoeure  under  the  Freedom  of 
fatfonnatton  Act  (5  U.S.C.  962). 
Commei^  shooki  refor  to  tiiis 
application  as  "Export  Trade  Certificate 
of  Review,  application  namber  80- 
00002."  A  sommary  of  tike  antlication 
follows. 

Apptcaat  Custom  Dusiuess  Sohtions. 
Unttad  (CBSi^;  UOCorpesate  Woods, 
Suite  180:  Rochester.  New  York  14623; 
Contact  Man7  MaBory.  Office 
Manager;  Telephone:  (71Q  272-1220. 

Apf^icatkm  No^  80-00002 

Date  Deemed  Sobmitted:  January  30, 
1980 

Members  fin  addOiott  to  aj^tcantp 
Jetty  Mc^Mcfoen. 

Summary  of  dm  Application 

Export  l^ade  Ploducts  and  Services 

AH  products  and  services. 

Export  T^ade  Pacffitation  Senrfoes  (as 
They  Relate  to  tfie  Expatt  ef  Ptadncts 
and  Senrices) 

Acting  as  distribator  ot  brokei; 
conducting  mariwt  researefa;  and 
oooducting  stadias  to  determine  the 
ability  of  aupi^ets  to  provide  Products 
and  Services  to  certain  forei^i  buyers. 

Export  Markets 

The  Export  Markets  ittdude  all  parts 
of  the  world  except  the  United  States 
(tiie  fifty  states  of  die  United  SUtes.  die 
District  of  Columbia,  die 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  die  Tkust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  aad  Methods  of 
Operatioa 

CBSL  may  enter  into  exdusive 
arrangements  widi  U.S.  suppliers  of 
Products  and  Services  to  furnisb  tiiose 
supfdiers'  Products  and  Services  to 
foreign  buyers. 

Date:  February  9, 1989. 
TDomas  H.  Wmiiiati. 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc  89-3442  Filed  2-13-M(  8H5  am) 

I  COOK  ssia^oa-a 


Mlnoftty 
Agency 


;  Kfinority  Besiness 
Development  Agency. 

action:  Notice. 


DwwopnMnt  Center 


Date:  February  8, 1989. 


;  The  kffiaority  Business 
Development  Agency  (MBDA) 
announces  diet  it  is  soliciting 
competttivs  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Propam  to  operate  an  kffiDC 
for  a  3^ear  period,  snbiect  to  available 
funds.  The  cost  of  performance  fartfae 
first  12  mondis  is  eatimated  at  $54U65 
for  the  project  performance  of  7/1/80  to 
6/30/9a  The  MBDC  will  operate  in  die 
Miami  Fort  Lauderdale,  Florida, 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $460,500  hi  Federal  Funds  and 
a  mtntmnin  of  $81,265  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  inetrummt  for  the  MBDC 
wiu  be  a  cooperative  agreement  end 
conqietition  is  open  to  indiriduais,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institations. 

The  MBDC  will  provide  aianagement 
and  technical  aasistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  «**»»|p«*«<  to  aaaiat  those 
minority  businesses  that  have  dm 
highest  potential  for  success.  In  order  to 
accomplish  this.  MH)A  supports  MBDC 

Erograms  that  can:  coordinate  and 
roker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firma;  offer  them  a  full 
range  of  management  and  tedininal 
assistance:  and  aerve  as  a  conduit  of 
information  and  aasistance  regarding 
minority  business. 

Applicatioas  wiD  be  Judged  on  the 
experience  and  capabihty  of  the  firm 
and  ite  stafi  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  dw  resources  svailaUe  to 
the  firm  in  (Hoviding  management  and 
tedmical  aasistance;  the  firm's  proposed 
approach  to  performing  tlie  work 
requirementa  indnded  in  the 
applicatioa:  and  the  firm's  estimated 
cost  for  providing  such  aaaistance.  It  is 
advisable  that  applicanU  have  an 
existing  office  in  the  geographic  region 
for  wfakk  they  are  a^riying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periotfic  reviews 
culminating  in  anmul  evaluations  to 
determine  if  fundkig  for  tte  project 
should  cantinue.  Cmtinued  funding  wiU 
be  at  tiie  di8creti(»i  of  MBD A  based  on 
such  factors  aa  an  MBDCs  satisfactory 
performance,  the  avaBability  of  funds, 
and  Agency  priorities. 
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:  Qosing  Date:  The  dosing  date 
for  applications  March  17. 198a 
Applications  must  be  postmarked  on  or 
before  March  17, 1989. 
AOONna:  Atlanta  Regional  OfBce. 
Minority  Business  Development  Agency, 
US.  Department  of  Commerce.  Suite 
505,  Adanta.  Georgia  30309, 404/347- 
4091. 


KTWNCONTACn 

Carltoo  L  Ecdes,  Regional  Director  of 
the  Atlanta  Regional  Office. 
WnAMNTANV  mpommtion: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  KOnotity  BusineM  Developmmt 
Catalog  of  Federal  Domestic  Assistance) 

Dato:Febniaiy8,ige9. 
Caritoo  L  Eodaa. 
Regional  Director,  Atlanta  Regional  Office. 

Not*. — A  pr»-application  conference  to 
assist  all  interested  appUcanta  will  be  held  at 
the  VS.  Department  of  Commerce,  Minority 
Business  Development  Agency,  1371 
Peacfatree  Street.  NE,.  Suite  SOS,  Atlanta. 
Georgia.  Wednesday,  Mardi  1.  UMS,  at  lOdO 


(FR  Doc  80-3410  Filed  2-l»-80;  8:45  am] 


D*v*lopm#frt  Center 


Date:  February  8, 1980L 

AOmcY:  Minority  Business 
Development  Agency. 
action:  Notice. 


f:  The  Kfinority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDq  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  Hie  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  7/1/89  to 
8/30/9a  The  MBDC  will  operate  in  tiw 
Jacksonville.  Florida.  Metropolitan 
Statitical  Area  (MSA).  The  first  year 
cost  for  the  MBDC  will  consist  of 
$166,000  in  Federal  Funds  and  a 
minimum  of  $29,118  fai  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
oompetitiaa  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  gevemments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  numagement 
and  technical  assistance  to  eligible 


clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  tiiose 
minority  businesses  that  have  the 
hi^est  potential  for  success.  In  order  to 
accomplish  tiiis,  MBDA  supports  MBDC 
programs  diat  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behafr  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  wHl  be  judged  on  the 
experience  and  capabiUty  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resounds  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operatefor  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
DATES:  Closing  Date:  The  closing  date 
for  applications  Mardi  17, 1989. 
Applications  must  be  postmarked  on  or 
before  March  17, 1989. 
AOOHIM.  Adanta  Regional  Office, 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce,  Suite 
505.  Adanta.  Georgia  30309. 404/347- 
4091. 


^TKM  contact: 

Carlton  L  Eccles.  Regional  Director  of 
the  Atlanta  Regional  Office. 


rARV  WroWIATION. 

Questions  concerning  the  preceding  - 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

llJXn  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Date:  February  8,  ISBB. 
CarilaiL.Bodaa, 

Regional  Director.  Atkmta  Regional  Office. 

Note^— A  pre-appUcatioa  conference  to 
assist  all  interested  applicanta  will  be  held  at 
tiie  U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency.  1371 
Peacfatree  Street  NR.  Suite  508.  Atlanta. 
Georgia.  Wednesday,  March  1. 1888,  at  lOttI 


National  OcMnic  and  Atmocphwle 
Administration 

PscHle  Flahsry  Managemsnt  Coimcii; 
rubWc  MssUng 

AQSNCV:  National  Marine  Rsheries 
Service,  NOAA.  Commerce. 

The  salmon  management  advisory 
bodies  of  the  Pacific  Fishery 
Management  Council  will  hold  an  initial 
ocean  sahnon  fishing  season  usessment 
meeting.  The  meeting  will  convene  at  10 
a.m..  on  February  27. 1989,  at  the  Red 
Lion  Inn-Portland  Center.  310  SW. 
Lincob  Street.  Portland,  OR.  The 
meeting  is  open  to  the  public.  The 
advisory  bodies  includes  the  Salmon 
Advisory  Subpanel  (SAS),  Sahnon 
Technical  Team  (STT),  selected 
Scientific  and  Statistical  Committee 
(SSC)  members,  and  policy 
representatives  fivm  the  state,  tribal, 
and  federal  fishery  management  entities. 

The  meeting  is  intended  to  provide 
SAS  members  with  an  initial  assessment 
of  salmon  stock  abundance  and 
management  concerns  and 
recommendations  for  the  1989  ocean 
salmon  fishing  seasoa  This  information 
will  assist  SAS  members  in  drafting 
proposed  fishing  season  options  for 
presentation  to  the  Council  on  March  7. 

Written  and  oral  statements 
pertaining  to  planning  for  the  1989  ocean 
salmon  seasons  %vill  be  accepted  at 
appropriate  times  during  the  meeting. 
For  further  information  contact 
Lawrence  D.  Six.  Executive  Director. 
Pacific  Fishery  Management  Council 
Metaro  Center,  suite  420,  2000  SW.  First 
Avenue,  PorUand.  OR  97201;  telephone: 
(503)  221-«352. 

Date:  February  9. 1988. 
Alan  Daaa  Partoos. 

Acting  Directar,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Do&  86-3483  Filed  2-13-88;  8:45  am] 
Muan  coot  ssi»4i-ii 


Pacific  Fialisfy 
Public  Masting 


(FR  Do&  80-3411  Filed  2-13-88;  8:45  am] 


Managamsnt  Councli; 


r:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Rshery 
Management  Man  (FMP)  Rewrite 
Oversight  Group  (Group)  will  meet  to 
review  progress  on  FMP  Amendment 
#4.  and  to  continue  preparation  of  the 
public  review  document  scheduled  to  be 
released  in  April  1989.  The  Group  will 
convene  at  8  a.m.,  on  February  22. 1989, 
and  will  adjourn  on  February  23  at  5 
p.m.  The  meeting  is  open  to  the  public 
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For  further  infonnation  contact 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  Council 
Metro  Center.  Suite  42a  2000  SW..  First 
Avenue,  Portiand.  OR  97201;  telephone: 
(503)221-6352. 

Date:  February  9, 1989. 
Alan  Dean  Parsons. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 

[FR  Doc.  86-3464  Rled  2-13-89;  8:45  am] 
MUMO  OOOC  SS1S-tS4l 


DEPARTMENT  OF  DEFENSE 
Dspartmant  Of  Tha  Army 

Army  Sdanoa  Board;  Cloaad  Masting 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcements  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB) 
Dale  of  Meeting:  8  March  1989 
Time  of  Meeting:  1300-1700  hours 
Place:  Army  Space  Programs  Office. 
Fairfax.  VA 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Space  Systems  will 
meet  to  receive  briefing  and  discussions 
on  space  issues  and  programs.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Tide 
5.  U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  Tide  5,  U.S.C.,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  further  information  at  (202) 
695-3039  or  e95-704a 


Sally  A.  Wa 
Administrative  Officer,  Army  Science  Board. 
[FR  Doc  86-3372  Filed  2-13-86;  8:45  am] 
I  OOK  sn»-«s-M 


DEPARTMENT  OF  EDUCATION 
[CFDAIto.S4i»9N1] 

Invitation  Of  AppVcationa  for  Naw 
Stata  Oram  Awarda  for  Fiacal  Yaar 
1989 

Title  of  Program:  Training  Personnel 
for  the  Education  of  the  Handicapped — 
Grants  to  State  Education  Agencies  or 
Institutions  of  Higher  Education. 

Purpose  ofPrc^ram:  Grants  made 
under  this  program  are  for  the  purpose 


of  assisting  States  in  establishing  and 
maintaining  preservice  and  inservice 
programs  to  prepare  personnel  to  meet 
the  needs  of  handicapped  infents. 
toddlers,  duldren.  and  youth  or 
supervisors  of  such  persons,  consistent 
with  the  personnel  needs  identified  in 
the  State's  comprehensive  system  of 
personnel  development 

Deadline  For  Transmittal  of  . 
Applications:  March  31, 1989. 

Deadline  For  Intergovernmental 
Review:  June  1. 1989. 

Applications  Available:  February  15, 
i98B* 

Total  Available  Funds:  $5,584,50a 
Estimated  Range  of  Awards:  $75,000— 
$250,000. 
Estimated  Number  of  A  wards:  45. 

Note.— The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Average  Project  Period:  12  months. 

Applicable  Regulations:  (a)  Tlie 
Education  Department  Genieral 
Administrative  Regulations  (EDGAR)  hi 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  Part  75  (Direct  Grant 
Programs).  Part  77  (Definitions  that 
Apply  to  Department  Regulations],  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  and  Part  85 
(Governmentwide  Debarment  and 
Suspension  (Nonprocurement));  and  (b) 
the  regulations  for  this  program  in  34 
CFR  Part  319. 

Note.— Part  319  applies  oidy  to  applications 
from  Stete  educational  agencies  (SEAs). 

Eligible  Applicants:  ^plications  for 
State  grants  may  be  submitted  by  SEAs 
and,  in  any  State  in  which  the  SEA  does 
not  apply  for  such  a  grant,  any 
institution  of  higher  education  (IHE) 
within  such  State  for  those  purposes 
may  apply.  SEAs  that  apply  for  a 
continuation  grant  are  not  eligible  for  a 
new  State  grant  in  fiscal  year  1989.  If  an 
SEA  chooses  not  to  apply  for  any  State 
grant  award  in  fiscal  year  1989,  it  must 
notify  all  IHEs  within  the  State  of  this 
intention  by  March  3, 1989.  Applications 
by  IHEs  wUl  be  considered  only  if  no 
new  or  continuation  proposal  is  received 
fromtheSEA, 

Description  of  Program:  If 
applications  are  submitted  by  more  than 
one  IHE  within  a  State,  the  Secretary 
will  use  the  selection  criteria  in  EDGAR 
(34  CFR  75.210)  to  evaluate  die 


appUcations.  These  regulations 
authorize  the  Secretary  to  distribute  an 
additiontd  15  points  among  the  selection 
criteria  in  34  CFR  75.210  to  bring  the 
total  possible  points  to  a  maximum  of 
100  points.  For  die  purpose  of  this 
competition,  the  Secretary  will 
distribute  the  additional  points  as 
follows: 

Quality  of  key  personnel  34  CFR 
75.210(b)(4):  Three  (3)  additional  poinU 
will  be  added  for  a  possible  total  of  10 
points  for  diis  criterion. 

Evaluation  plan,  34  CFR  75.210(b)(6): 
Ten  (10)  additional  points  will  be  added 
for  a  possible  total  of  15  points  for  this 
criterion. 

Adequacy  of  resources,  34  CFR 
75.210(b)(7):  Two  (2)  additional  points 
will  be  added  for  a  possible  total  of  5 
points  for  this  criterion. 

A  grant  of  at  least  $75,000  will  be 
awarded  to  meet  the  needs  of  each  State 
firom  which  an  eligible  application  is 
submitied.  To  determine  the  amount  of  a 
grant  the  Secretary  ctmsiders  the  State's 
need  for  assistance  and  the  quality  of 
the  application  using  the  criteria 
published  in  34  CFR  Part  319.  In 
addition,  as  required  by  the 
Handicapped  Programs  Technical 
Amendments  Act  of  1988,  Pub.  L 100- 
630,  the  Secretary  will  ensure  that  each 
grant  awarded  is  of  sufficient  size  and 
scope  to  assist  States  in  meeting  the 
requirements  of  section  632(c)  of  the 
Education  of  the  Handicapped  Act.  as 
amended 

Funds  available  for  new  awards 
under  this  program  exceed  those 
available  for  new  awards  in  fiscal  year 
1988.  Therefore,  it  is  anticipated  that  no 
State  will  receive  a  smaller  award  than 
during  fiscal  year  1988. 

For  Applications  or  Information 
Contact-  Frank  S.  King,  U.S.  Departinent 
of  Education,  Office  of  Special 
Education  Programs,  Divison  of 
Personnel  Preparation.  400  Maryland 
Avenue  SW..  (Switzer  Building.  Room 
3094-4^/S  2651),  Washington.  DC 
20202.  Telephone:  (202)  732-1086. 
Program  Authority:  20  U.&C  1432. 
Dated:  February  9, 1986. 
(Catalog  of  Federal  Domestic  Assistance 
No.  84.029:  Training  Personnel  for  the 
Education  of  the  Handicapped] 
Madeleine  MIU. 

Assistant  Secretary.  Qfflce  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  89-3467  Filed  2-13-86:  8:45  am] 

MLUNQ  coos  4Se»-«1-M 
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[CR>A  No:  M.110-A  A  ■! 


ProQfwn  (M8IP)i  InvHflUun  of 
Annif  tlmii  for  MMir  Awttnte  far 
Special  Prolocta,  and  tor  InttiluttOMl. 


FlaeaiYaarISM 

Purpose:  Provides  grants  to  support 
projects  designed  to  efHsct  long-range 
improvement  in  science  and  engineering 
education  at  predominantly  minority 
institutions  and  to  increase  the 
participation  of  underrepresented  ethnic 
minorities  in  scientific  and  technological 
careers. 

Deadline  for  Tranamittal  of 
Applications:  April  7, 1969 

Applications  Available:  February  14. 
1989 

A  vailable  Funds:  $5.307,00a 
Approximately  $3.980.000  will  be 
available  for  Institutional,  Design,  and 
Cooperative  Projects.  The  remaining 
$1,327,000  will  be  available  for  Special 
Projects. 

Maximum  Size  of  Awards:  $300,000 
for  Institutional,  $20,000  for  Design. 
$500,000  for  Cooperative  Projects,  and 
$150,000  for  Special  Projects. 

Estimated  Average  Size  of  Awards: 
$230,000  for  Institutional  and 
Cooperative  Projects.  $19,000  for  Design 
Projects,  and  $45,000  for  ^Mdal 
Projects. 

Estimated  Number  of  A  wards: 
Institutional  Design  and  Cooperative 
Projects— 2a  Spedal  Projects— 2a 

Note.— The  Department  is  not  bound  by  any 
estimatM  in  thii  notice. 

Project  Period:  12  to  36  Months 
Applicable  Regulations:  (a)  The 
regulations  governing  the  Minority 
Science  Improvement  Program.  34  CFR 
Part  837.  and  (b)  The  Education 
Department  General  Administrative 
Regulations  (EDGAR).  34  CFR  Parts  75 
and  77. 

For  Applications  or  Information 
Contact-  Dr.  Argelia  Velez-Rodriguez  on 
(202)  732-4366  or  Dr.  John  Bonas  on  (202) 
732-4397,  US.  Departinent  of  Education. 
400  Maryland  Avenue,  SW..  Room  3022. 
ROB-3.  Washington.  DC  20202-5251. 

Pror>Bi  Amhoitir  ao  U.8.C  iiasb-iissb- 

3  end  1135d-1135d-6 
Dated:  February  7. 1988. 


DEPARTMENT  OF  ENERGY 

AariatMtSMrataiyfor 

Affairs  wid  Enarpy  EnMryanclM 


Pursuant  to  section  131  of  die  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  airangsment" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  Amoica  and  the  Government 
of  Australia  concerning  Civil  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-AU-133.  for  the 
sale  of  84.8  grams  of  natural  uranium 
and  153.8  grams  of  thorium  to 
Queenland  Mines  Ltd..  Australia,  for  use 
as  standard  reference  material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1964.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Date:  Pebiiiaiy  9, 1980. 
G«MfleI.Biadlay.Ir.. 

Principal  Deputy  Assiatant  Secretary  for 
Intamatioaal  Affairs  and  Energy 
Emergencies. 

(FR  Doc  8»-3455  filed  2-l»-a9;  8:45  am] 


Enargy  Information  Administration 

Aflsoqf  Information  Colisctions  Undar 
■lavMH  By  momnos  of  awnaQomsm 
andBudgst 

AOINCV:  Energy  Information 
Administration.  DOE 
action:  Notice  of  requeste  submitted  for 
review  by  the  Office  of  Management 
and  Budget 


Assistant  Secretary  for  Poatsecoadary 
Education. 

[FR  Doc  80-3468  Filed  2-19-80: 8:45  am] 


r.  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  coIlection(8)  Usted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

The  listing  does  not  include 
information  collection  requiremente 
conteined  in  new  or  revised  regulations 
which  are  to  be  submitted  imder  section 


3S04(h)  of  the  Paperwork  Reduction  Act. 
nor  management  and  procurement 
assistance  requiremante  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)):  (2)  collection  number(s):  (3) 
current  OMB  docket  number  (if 
applicable);  (4)  collection  tide;  (5)  type 
of  request.  e.g..  new,  revision,  or 
extension:  (6)  fiequency  of  collection:  (7) 
response  obligation.  i.e..  mandatory, 
volimtary,  or  required  to  obtain  or  retain 
benefit;  (8)  affected  public;  (9)  an 
estimate  of  the  number  of  respondento 
per  report  period;  (10)  an  estimate  of  the 
ntunber  of  responses  annually;  (11)  an 
estimate  of  the  average  hours  per 
response;  (12)  the  estimated  total  annual 
respondent  bioden.  and  (13)  a  Ivief 
abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  March  16, 198a 
ADOWttS;  Address  commente  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Commente 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 


TOR  PUHTMBI  mPOmiATION  AND  < 
OP  MLEVANT  MATBMALS  CONTACT: 

Carole  Patton,  Office  of  Statistical 
Standards  (EI-70)  Energy  Information 
Administration.  M.&  lH-023,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20685.  (202)  58fr- 
2222. 


sum.BiiBrrAitv  mpohhation:  If  you 
anticipate  tiiat  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  cdlowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 
1.  Federal  Energy  Regulatory 
Commission 
2.FERC-516 
3.1902-0096 

4.  Electric  Rate  Schedule  Filings 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for  profit 

9.  234  respondents 
10. 630  responses 

11. 976  hours  per  reponse 
12. 614.775  hours  (total) 
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13.  The  Federal  Power  Act  requires  each 
public  utility,  certain  hydroelectric 
project  licensees  and  qualifying  small 
power  producers,  to  file  for  approval 
rate  schedules  together  with  related 
contracto  and  service  condition. 
Supporting  data  is  required  to  determine 
the  reasonableness  of  the  rates. 

Stetutory  Autfaofity:  Sec.  5(a),  5(b),  13(b), 
and  52.  Pub.  L  83-276.  Federal  Energy 
Administration  Act  of  1974, 16  U.S.C  784(a), 
764(b),  772(b),  and  790a. 

Issued  in  Washington.  DC  February  8, 
1980. 

vaoBe  M.  imnop, 
Director,  Statistical  Standards,  Energy 
Information  Administration. 
(FR  Do&  88-3457  Filed  2-13-88;  8:45  am] 
I  cooc  im  ti  M 


AQsncy  Information  CoMctiona  Undar 
naviaw  oy  ma  vmca  or  isanaganiani 
aiKlBudgot 

AOCNCv:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  requeste  submitted  for 
review  by  the  Office  of  Management 
and  Budget 


t:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

The  listing  does  not  include 
information  collection  requiremente 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperworic  Reduction  Act 
nor  management  and  procurement 
assistance  requiremente  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  collection  numbers);  (3) 
current  OMB  docket  number  (if 
applicable);  (4)  collection  tide;  (5)  type 
of  request  e.g.,  new,  revision,  or 
extension;  (6)  frequency  of  collection:  (7) 
response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit  (8)  affected  public;  (9)  an 
estimate  of  the  number  of  respondente 
per  report  period;  (10)  an  estimate  of  the 
number  of  responses  aiuiually;  (11)  an 
estimate  of  the  average  hours  per 
response;  (12)  the  estimated  total  aimual 
respondent  burden,  and  (13)  a  brief 
abstract  describing  the  proposed 
collection  and  the  respondents. 

date:  March  16. 1989. 


:  Address  commente  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Stetistical  Standards,  at  the  address 
below.) 

FOR  RMTHER  INFORMATWN  AND  COMES 
OP  RELEVANT  MATERIALS  CONTACT 

Carole  Patton.  Office  of  Stetistical 
Standards  (EI-70).  Energy  Information 
Administratioa  M.S.  lH-023,  Forrestal 
Building.  1000  Indpendence  Avenue 
SW..  Washingtoa  DC  20585,  (202)  586- 

SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
commente,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Energy  Information  Administration. 

2.  EIA-800-804.  606.  810-814,  816-618, 
82a  and  825. 

3. 1905-0165. 

4.  Petroleum  Supply  Reporting  System. 

5.  Extension. 

6.  Weekly;  Monthly;  Aimual; 
Triennial. 

7.  Mandatory. 

6.  Businesses  or  other  for  profit  and 
Federal  agencies  or  employees. 
9. 3284  respondento. 
10. 48000  responses. 
11. 1.16  hours  per  response. 

12.  55594  hours  (total). 

13.  The  Petroleum  Supply  Reporting 
System  collecte  information  needed  for 
determining  the  supply  and  disposition 
of  crude  petroletun,  petroleum  producte, 
and  natural  gas  liquids.  These  data  are 
published  by  the  EIA.  Respondents  are 
operators  of  petroleum  refining  facilities, 
blending  plante,  bulk  terminals,  crude 
oil  and  product  pipelines,  natural  gas 
plant  facilities,  tenkers  and  barges,  and 
oil  importers. 

Statutofy  Autfiority:  Sec.  5(a),  5(b),  13(b). 
and  52.  Pub.  L  93-275,  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C  7e4(a), 
764(b),  772(b),  and  790a. 

Issued  in  Washington.  DC  February  8. 
1969. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc  89-3458  Filed  2-13-89:  8:45  am] 
■LUNQ  cooc  S4S0-0V4I 


Changaa  to  DOE  Enargy  Information 
Raporting  and  Racord-Kaapmg 
RaQuiramanta 

aoencv:  Energy  Information 
Administration,  DOE 
action:  Notice  of  changes  to  the 
inventory  of  energy  information 
reporting  and  record-keeping 
requiremente.         


r.  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondente  and  other  interested  parties 
of  changes  to  the  inventory  of  current 
information  collections  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511).  for  which  EIA  is  responsible. 
DOE  management  and  procurement 
assistance  collections,  which  are  the 
responsibilify  of  the  Office  of 
Management  and  Administration,  are 
not  included  in  these  notices.  During  the 
first  quarter  of  fiscal  year  1989  (Octot)er 
1. 1988  through  December  31, 1988), 
changes  were  made  to  the  October  1, 
1968  inventory  of  DOE  information 
collections,  which  was  published  in  the 
Federal  Register,  53  FR  48287  (November 
3a  1968). 

Hie  first  quarter  changes  are  listed 
below,  and  include  new  information 
collections  approved  by  the  Office  of 
Management  and  Budget  (OMB). 
collections  extended,  reinsteted. 
discontinued  or  allowed  to  expire,  and 
changes  to  continuing  information 
collections.  For  each  new  requirement 
requirement  extension,  or  requirement 
reinstatement  the  current  DOE  control 
or  form  number,  the  tide,  the  OMB 
control  number,  and  the  OMB  approval 
expiration  date  are  listed  by  the  E>OE 
sponsoring  office.  For  the  list  of 
discontinued  requirements,  the 
discontinued  date  is  shown  instead  of    - 
the  expiration  date.  If  applicable,  the 
appropriate  Code  of  Federal  Regulations 
citation  is  also  listed.  For  revised 
information  collections,  a  brief  summary 
of  the  type  of  revision  is  noted. 
Information  collections  not  utilizing 
structured  forms  are  designated  by  an 
asterisk  (*)  placed  to  the  right  of  the 
control  or  form  number. 


FOR  FURTHER  RTORMATION  CONTACT: 

Etta  Harris,  EI-73,  Energy  Information 
Administration,  Mail  Stop  lH-023, 
Forrestal  Buildhig,  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
(202)  586-2165. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms 
may  be  obtained  by  contacting  the 
National  Energy  Information  Center,  EI- 
231.  Forrestal  Building,  U.S.  Department 
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of  Energy.  Waahta^ton.  DC  2068S,  (202) 


Stattttacy  AiUhority:  Sac  360S,  Pvb.  L  Na 


96-«ll.Pa|MrwaiklUdMCtioBActafUiaaa        1988. 


amendad.  44  U.&C  3888. 


IsMied  in  WasUi«toa.  DC  F^bfuaiy  8, 


YvaaaaM.1 

Director,  StaUatioal  Standarth.  Energy 
InfbrwatJon  Adaiautratioa. 


New  doe  Enerov  iNronMATiow  Couections  A^provb)  by  OMB 

■  • . 

OOENuntarandTMa 

OMB 
OofiM 
NwntMr 

^tsr 

CFnCMton 

Nona 

DOE  Energy  Informahon  Collections  Extended 


OOENumtarwidTWa 


OMB 
Gofttoi 
Numtar 

^«- 

CFRCMaHon 

19080075 

01/31/89 

10  CFR  900b  501.  503.  504. 
506.  508;  515. 

19060067 

12/31/81 

- 

19060067 

12/31/91 

19060067 

12/31/81 

03/31/88 

18  CFR  280.1Z 

19020068 

11/30/91 

18Cm8.1.8A 

10/31/91 

18CH<8Ll.ft2.9.ia 

19020096 

02/28/88 

18  CFR  35  Subpart  A. 
3S.12-.16.  35.28,  3S.3a 
36.31.  292J01. 

19020083 

02/28/88 

18  CFR  46. 

19020006 

10/81/91 

18  CFR  270.-277.  281.  282. 
284. 386.  Subpirt  K. 

19020124 

10/31/01 

18  CFR  271J03.  271409. 
271 J03. 

19020027 

03/31/88 

18  CFR  2804. 

ccononric 

ERA-a29R* 
508.  and  804. 

EIA29   AwtauwyelDomiUcOaandQat 
BA-aP-Oa  and  Gas  WW  Optntor  u«  Update 
E1A84A  AnnaalRapartotitiaOrtglwolNaawtOaaUquida 
Fadaval  Ena^Qy  RaQwalOiy  Ooawnlaaiofk 

FERO-19   Raport  ol  Qaa  Supply  and  Raqubamanla 

FB)C4i0*-/^pBeaMan  lor  Swandar  of  ElaeMc  Uoanaa— 

FB«-<11*    Opplcadon  tor  TfanaMr  al  Elaokte  Uoanaa 

FERC-6ir-Baokte  Rate  Sehadula  FBnga 


Pmuanl  la  10  CFR  500. 501, 


mr  mmrnKWf  mt  nOlO  VMnOCRVIQ 

Undar  NakMt  Oaa  PMey  Act  Sadlon  502(c) 


Raqutramanta  tor  Cartam  Salaa  of  Natural  Qaa.. 
andE)90rtaraafNatuMlQaB 


*Doaaaal 


Reinstateo  doe  Energy  Inforahation  Coixections 


OOENumbarandTWa 

OMB 
Control 
Numbar 

^tsr 

CPROlaaon 

none 

DOE  Energy  Information  Collections  DtscotmNus)  or  Allowed  To  Expire 


UUtNunbarandTWa 

OMB 
Contool 
NunitMr 

Diaoontin- 
uadOaia 

CFROWion 

NONE 

• 

DOE  ENBtGv  Information  Collections 
Revised 


DOE  Energy  Information  Collections 
Revised— Continued 


(FR  Doa  88-3458  Filed  2-13-89: 8:45  am] 
I  cooc  a4aa-oi-ii 


Fona 


EIA-7B2A^. 


ElA  800  804.  808. 810- 
814.  818-818.  820. 
826. 

FBtC-l 

FERO-1F 

FEnC-2 

FeRC-2A 

FERC-6 


Mnof  fwWons  to  loifno 
end  flppcovod  VvouQf) 
11/80/88. 
Oianga  to  RaguMona. 
Ofr 
Oa 
Da 
Do. 


Fovm  Numbor 

naxWow 

FERC-121 

FERC-500* 

FERG-«06* 

Da 
Do. 
Da 
Da 

FERC-568* 

Da 

*Ooaa  not  uHza  a  atiucturad  torm. 
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Federal  Energy  Regulatory 
ComnMasion 

[Dodwl  No*.  EIIM-211-00S,  atiLl 

Duke  Power  Co,  at  aL;  Electrie  Rale, 
Smal  Power  Production,  and 
Interlocidng  Directorate  FWnge 

Fabruaiy  &  198ft 

Take  notice  that  tiie  foBowing  fiiings 
have  been  made  with  the  Commission: 

1.  Duke  Power  Company 

(Docket  Ma  ERae-211-000] 

Take  notice  diat  Duke  Power 
Company  (Duke  or  Company)  on 
February  1. 1980  tendered  for  fihng  a 
revisicm  to  its  Contract  with  the  United 
States  of  America,  Department  of 
Energy,  actiag  by  and  tfatoagb  the 
Soatfaeaatem  Power  Administration 
(SEPA).  The  reirisioa  is  in  the  form  of  a 
Letter  A^vemeirt  dated  February  23, 
1969,  and  desi^nted  as  "St^plemental 
Agreement  No.  3  to  Contract  No.  89- 
00O-15Ol-77a"  R  provides  for  an 
extension  of  the  term  of  Sappleraental 
Agreement  No.  2  to  ttie  Contract  wfaidt 
expired  Joniary  1. 1989,  unless 
otherwise  ^reed  to  by  both  parties, 
whereby  Duke  seOs  rei^cement  ener^, 
if  available,  to  provide  to  SEPA  a  source 
of  energy  to  replace  energy  notcaiTeBdy 
available  from  SEPA  Projects.  SPA 
notified  Duke  that,  because  of  the 
possibility  of  present  drought  conditions 
extending  into  calendar  year  1989,  SEPA 
desired  to  extend  the  term  of 
Supplemental  Agreement  No.  2  for  one 
year.  The  amended  term  of  the 
Agreement  is  from  January  1, 1989  until 
such  time  as  SEPA  no  longer  requires 
such  energy  but  in  any  event  no  later 
than  January  1, 1990. 

Because  of  the  emergency  nature  of 
this  service,  IXike  requests  an  effective 
date  of  January  1, 1989. 

Copies  of  this  filing  were  served  on 
SEPA.  the  North  Carolina  Utilities 
Conmiission.  and  the  South  Carolina 
Public  Services  Commission. 

Comment  date:  February  23. 1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Pacific  Power  ft  Light  Company,  an 
assumed  business  name  of  PadfiCorp. 

[Docket  No.  ERS8-210-000] 

Take  notice  that  Pacific  Power  &  light 
Company  (Pacific),  an  assumed  business 
name  of  PacifiCorp.  on  January  31, 1909 
tendered  for  filing.  Pacific's  Revised 
Appendix  1  for  the  state  of  Idaho  and 
Bonneville  Power  Administration's 
(Bonneville)  Determination  of  Average 
System  Cost  (ASC)  for  the  State  of 
Idaho  (Bonneville's  Docket  No.  5-A3- 
8801).  The  Revised  Appendix  1 


calculates  the  ASC  for  the  state  of  Idaho 
applicable  to  the  exchange  of  power 
between  Bonneville  and  Padfia 

Pacific  raquasts  waiver  of  the 
Commissioa's  notice  requirements  to 
permit  diis  rate  schedule  to  become 
effective  kfardi  1, 1968,  which  it  daims 
is  the  date  of  commencement  of  service. 

Copies  of  the  filing  were  suiqilied  to 
Bonneville,  the  Idaho  Public  Utilities 
Commission,  and  Booneville's  Direct 
Service  Industrial  Customers. 

Comment  date:  February  23. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  dns  notice. 

3.  Ohio  Powar  Company 

[Dodwt  Na  ER8e-20e-000] 

Take  notice  that  on  Ohio  Power 
Company  (OPCo)v  on  January  31, 1960, 
tendered  for  filing  with  the  Commission 
an  dectric  service  agreement  diat  was 
executed  by  OPCo  and  the  City  of 
Clyde,  Ohio  (City  of  Clyde)  on  May  27. 

1988.  OPCo  states  that  the  City  of  Qyde 
recently  established  a  munidpal  electric 
utiBty  system  and  is  not  curr«itly 
served  at  wholesale  by  any  si^plier. 

To  match  the  effective  date  requested 
by  the  City  of  Clyde,  OPCo  proposes  an 
effective  date  of  on  or  about  April  17, 

1989,  for  the  tendered  agreement 
OPCo  states  dnt  copies  <A  its  filing 

were  served  upon  die  Gty  of  Clyde, 
Ohio,  The  Toledo  Edison  Company,  and 
the  PnbUc  Utilities  Commission  of  Ohio. 

Comment  date:  February  23, 1989.  in 
accordance  widt  Standard  Paragraph  E 
at  the  end  of  ^s  notice. 

4.  Canal  EJectric  Company 

[Docket  No.  ER89-206-000] 

Take  notice  that  Canal  Electric 
Company  on  January  31, 1980,  tendered 
for  filing  a  proposed  amendment  to 
Appendix  A  of  its  previously  filed 
Power  Contract  FERC  Rate  Schedule  No. 
23. 

Subsequent  to  the  filing  of  the  original 
Power  Contract  Canal  received  bom  its 
suppliers  more  accurate  data  concerning 
the  entitlements  that  were  the  subject 
matter  of  the  Power  Contract  and 
proposes  a  revised  Appendix  A  to 
reflect  that  data.  This  proposed  revision 
reflects  changes  in  the  minimiiTn  number 
of  MWs  acquired,  dates  of 
commencement  and  the  termination  of 
the  Gas  Turbine  Additional  Units 
Package.  However,  Canal's  rates  will 
not  be  affected  by  the  proposed 
revision. 

Copies  of  this  filing  were  served  upon 
the  Cambridge  Electric  Light  Company 
and  Commonwealth  Electric  Company, 
the  utility's  jurisdictional  customers. 


Comment  date:  February  23, 1060,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

5.  Indiana  Mtddgan  Pmrar  Company 

(Docket  Noa.  ELBB-1-aBa  ER88-30-aBa  ER88- 
33-000  and  ER88-34-0BD] 

Take  notice  Uiat  on  Jmmary  17. 1960. 
Indiana  Mirhipan  Powner  Company 
tendered  for  ^ng  its  refond  report  in 
compliance  with  the  Coranission's  order 
issued  oa  December  1. 1966. 

Comment  date:  February  23. 1968.  in 
accordance  with  Standard  Paragra|di  B 
at  the  end  of  this  notice. 

6.  Delmarva  Power  ft  light  Company 

[Docket  No.  EB87-656-0a0) 

Take  notice  diet  on  December  21, 
1988.  Delmarva  Power  ft  Li^  Company 
(Delmarva)  filed  revised  pages  and 
worksheets  to  its  Refund  Comipliance 
Report  ori^nally  filed  on  November  17, 
1986,  whit^  corrected  certain 
mathematical  errors  found  in  the 
Compliuice  Report 

Delmarva  states  that  on  December  10. 
1988  it  refimded  to  die  Old  Dominion 
Electric  Coop«Btive  an  additioBal 
$66,829.74  rdBect  the  difference  between 
the  amount  refunded  on  October  18, 
1966  and  the  amount  due  after 
correction  of  the  discovered 
madtematical  errors.  Sudi  refund 
induded  interest  through  December  16. 
198a  W\ih  this  additional  refund. 
Delmarva  submits  that  it  has  refunded 
to  the  affected  wholesale  customers  the 
difference  between  the  amounts 
collected  under  "interim"  rates  and  the 
rates  contained  in  the  Settlement 
Agreement  in  Docket  No.  ER87-556-00a 

Copies  of  the  filing  were  served  upon 
each  of  the  affected  wholesale 
customers,  the  parties  of  record  and  the 
state  regidatory  agendes  in  Delaware, 
Maryland  and  Virginia. 

Comment  date:  February  23, 1900.  in 
accordance  with  Standard  Ptuagraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  Yotk.  Inc. 

[Docket  No.  ER89-20(M)0D] 

Take  notice  that  on  Consolidated 
Edison  Company  of  New  York,  Ina  (Con 
Edison),  on  January  3a  I960,  tendered 
for  filing  proposed  changes  in  its  rate 
schedule  for  transmission  and 
distribution  service  to  the  Power 
Authority  of  the  State  of  New  Yoik 
(PASNY),  under  Con  Edison  Rate 
Schedule  No.  42.  The  proposed 
supplement  No.  14  to  Schedule  No.  42 
would  increase  Con  Edison's  revenues 
by  about  $0.8  million  in  the  historical 
1986  period.  Coo  Edison  has  requested 
an  effective  date  of  January  13, 1980,  for 
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the  rate  change  and  accordingly  seeki 
waiver  of  the  notice  requirement  of  the 
Commission's  rules. 

The  proposed  changes  are  the  rasult 
of  a  proposal  to  expand  the  number  of 
PASNY  customers  subject  to  mandatory 
time^f-day  billing.  This  proposal  has 
been  reviewed  and  approved  by  the 
New  York  State  Public  Service 
C<Hnmission  (NYPSC).  the  state  agency 
that  makes  rate  determinations  for  these 
services  subject  to  Commission  review. 
PASNY  has  received  actual  notice  of  the 
proposal 

A  copy  of  the  filing  has  been  served 
upon  PASNY  and  NYPSC 

Comment  date:  February  23, 1988,  in 
accordance  «vith  Standard  Paragraph  E 
at  the  end  of  this  document 

a.  Westfaighotise  Electric  Cocporatioo 

[Docket  Na  QF8B-134-000] 

On  January  28. 1968.  Westinghouse 
Electric  Corporation  (Applicant),  of  2400 
Ardmore  Boulevard.  Pittsburgh, 
Pennsylvania  15221  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulatioos.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  San  Juan.  Puerto  Rico. 
The  facility  will  consist  of  three  (3) 
waterwall  rotary  boilers  and  one 
condensing  turbine  generator.  Hie  net 
electric  power  production  capacity  will 
be  22  megawatts.  The  primary  energy 
source  will  be  biomass  in  the  form  of 
municipal  solid  waste.  The  use  of 
natural  gas,  oil  or  coal  will  be  used  for 
ignition,  start-up,  testing,  flame 
stabilization,  temperature  control  and 
other  uses  permitted  under  section 
3(17)(B)  of  the  Federal  Power  Act. 
however,  such  fossil  fuel  usage  tvill  not 
exceed  25%  of  the  total  energy  input 
during  any  calendar  year  period. 
Construction  of  the  facility  is  expected 
to  begin  in  May  1960. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Ragistar.  in 
accordance  with  Standard  F^ragrai^  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedura  (18  CFR  385.211 
and  385.214).  AU  such  motions  or 
protesU  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  an  available  for  public 
inspection. 
LotoD-CashaD. 
Secretary. 

[PR  Doc  80-3440  Filed  2-l»-«e;  8:45  am) 
I OOBI  tn7-»Mi 


Lit  of  nrt  flalif 8  Who  Hav 

A»Mry  dCowfractoalAuttwtlty  To 


ProcoduTM  Undor  NQPA  Soction  110 
IDoclnl  No.  QPi9-33-000] 

Febniaiy  8. 1989. 

AOmcv:  Federal  Energy  Regulatory 

Commission. 

action:  Publication  of  Arkla  Energy 

Resources's,  (Arkla)  lists  of  fint  sellers 

who  have  asserted  contractual  authority 

to  collect  delivery  allowances  pursuant 

to  {  271.1104(h)  of  the  Commission's 

regulations. 


:  In  Order  No.  473. 52  FR  21,660 
(June  9, 1967),  the  Federal  Energy 
Regulatory  Commission  amended  its 
regulations  to  provide  parties  an 
opportunity  to  protest  allowances  for 
the  delivery  of  natural  gas  which  were 
heretofore  presumed  authorized  by 
"area  rate"  clauses  in  gas  sales 
contracts.  Order  No.  473  amended  18 
CFR  271.1104(h)  to  require  all  interetate 
pipelines  to  provide  a  listing  of  those 
producera  that  have  claimed  an 
entitlement  to  delivery  allowances 
pursuant  to  an  "area  rate"  clause.  The 
interatate  pipelines  were  required  to 
indicate  whether  they  concurred  in  the 
producers'  claim  for  delivery 
allowances. 

Arkla's  listing  of  its  contracts  was 
submitted  on  December  28, 196a  List  I 
sets  forth  those  fint  sellere  with 
contracts  which  Arkla  contends  do  not 
contain  contractual  authority  to  collect 
production-related  costs.  List  n  sets 
forth  those  fint  sellers  with  contracts 
which  Arkla  agrees  do  contain 
contractual  authority  for  producers  to 
collect  production-related  costs. 
OATK  As  provided  in  18  CFR 
271.1104(h)(4)(i)  (1987).  any  protest  must 
be  filed  by  May  15. 1980. 
AOOmst:  An  original  and  14  copies  of 
each  protest  must  be  filed  %vith  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
2042& 


TOR  nmTHOI  MTONMATION  CONTACT: 

Edward  G.  Gingold.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
2042a 

suprnjOMNTARV  mroMiATiON:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Fedwal  Register,  the 
Commission  also  provides  »W  interested 
persons  an  opportunity  to  inspect  or 
qopy  the  contents  of  this  notice  during 
normal  business  houra  in  Room  1000  at 
the  Commission's  Headquarters,  825 
North  Capitol  Street  NE..  Washington. 
DC  2042a 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  peraonal  computer  with  a 
modem  by  dialing  (202)  357-8997.  A 
copy  of  Arida's  filing  may  be  contained 
&x>m  CIPS  up  to  10  days  following  the 
date  of  issuance  of  this  notice  by  the 
Commission.  The  complete  text  of  this 
notice  on  diskette  in  WordPerfect  format 
may  also  be  purchased  bom  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000. 825  North  Capitol  Street 
NE..  Washington.  DC  20426. 
LoisCCasheO. 
Secretary. 

List! 

Arkla  Energy  Resources,  a  Division 
OF  Arkla,  Inc.  List  of  First  Sellers 
Without  Contractual  Authority  To 
Collect  Produchon-Related  Costs 


Producer 


1.  Flyrwi  Energy 
Corporetion  — 

2.  NeSonrt  01  Coiripwiy... 

3.  Penraoi  ProduceiQ 
Compsny 

4.  Pennzoi  Producing 
Company 

5.  PennzoN  Producing 
Company 

6.  ParmzoN  Producing 
Company „.. 

7.  Samaon  Rasouroee 
Company _ 

a  Samaon  Raaouroaa  ktc 

9.  Samson  Raaouroea  Inc 

10.  Samaon  Raaouroea 
Inc 

11.  Samaon  Raeouroos 
Inc 

12.  Samaon  Raaouroea 
mc 

13.  Sun  Exptoratton  ft 
Production . — .... — ........... 

14.  Tanneco  Oil 
Company 


AriUa  contract 


Number 


GP-4491 
GP-4554 

GP-4304 

GP-4560 

QP-2710 

QP-3814 

QP-4130 
QP-438e 
GP-4e01 

6P-4804 

QP-4S11 

GP-4974 

GP-3454 

GP-411S 


11/21/79 
03/17/80 

01/06/79 

03/18/80 

09/30/49 

12/21/71 

02/28/77 
05/10/79 
04/28/80 

06/15/81 

11/17/81 

04/01/82 

10/05/59 

01/03/77 
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ARKLA  Energy  Resources,  a  Dmskm 
OF  Arkla.  Inc.  List  of  First  Sellers 
Without  Contractual  Authortty  To 
Collect  Proouctk)n-Related 

Costs— Continued 


Producer 


IS.  TenneooOi 
Compeny 

l&TennecoOl 
Company 

17.  Tanneco  01 
Compeny 

18.  Tanea  Inc . 


ArMsoontnael 


^tontMr 


G(M080 

QP-3970 

GP-428S 
GP-3717 


Oale 


01/14/76 

02/14/75 

10/17/78 
10/11/88 


Ustn 

Arkla  Energy  Resources  a  Divisxm 
OF  Arkla.  Inc.  List  of  First  Sellers 
With  Contractrual  Authority  to 
Collect  Production-Relateo  Costs 


Producer 


I.ASca  Sydney  01 
Company. 


2.  Amoco  Production 
Compeny 

3.  Amoco  Roductton 
Compeny — 

4.  Amoco  ProductJon 
Compeny. 


5.  Amoco  (production 
Compeny. 

6.  Amoco  Production 
Compeny. 

7.  Andover  01  Compeny.. 
a  Arco  01  end  Gas 

Compeny. 


9.  ArooOl end  Gas 
Company. 


10.  Arco  01  and  Gas 
Company. 


11.  Arco  01  and  Gas 
Company. 


1^  Arco  01  and  Gat 
Company. 


13.  Arco  Oa  «id  Gm 
Company 

14.  Cenergy  Exptoratton 
Company. 


15.  QHee  Service  Oil  ft 
Gaa  Corporation 

16.  CMaaSarvtoeOia 
Gas  Corporation  ___ 

17.  Conoco.  Inc.. 


18.  Crystal  01  Compwiy.. 

19.  Oameon  01  Compeny. 

20.  Diemond  Shemrock 
Corporation .. — 

2l.Faiintandlndui«1aa. 
mc. 


22.  Faimlend  IndMSMs, 

23.  Femitand  InduatrieeT 

24.  Gei^  CoinpiirqrZ 

25.  Getty  01  Comiieny-. 
26.GettyOSCompMy_ 

27.  Haaiia  Hunt 

Ejtplui  aSen  Company^. 

28.  Hunt «  Company— 

29.  Hunt  01  Company  __ 

30.  Lamar  Hunt 


AitdB  oomrad 


GP-2489 

GP-3946 

GP-e»44 

GP-4109 

GP-440S 

GP-a844 
GP-4e63 

GP-3978 

ftp    4QflO 

OK-224 

GP-4486 

GP-4040 

GP-4494 

GP^44ei 

GP-5000 

GP-3753 
GP-4119 
GP-4744 
GP-4233 

GP-4334 

GP-6166 

OK-1041 

GP-4630 
GP-618S 
GP-2765 
GP-3840 

GP-3929 
6P-4423 
GP-4412 
GP-3930 


11/14/51 

09/16/74 

08/16/74 

10/01/76 

10/12/79 

04/18/72 
09/06/81 

03/01/75 

04/06/82 

03/25/53 

01/25/80 

10/01/81 

12/28/79 

11/16/79 

04/22/82 

07/09/84 
12/17/76 
03/18/81 
03/27/78 

02/01/79 

09/27/82 

05/07/62 

07/10/80 
09/30/82 
06/27/73 
05/03/72 

09/16/74 
07/26/79 
06/20/79 
00/13/74 


Arkla  Energy  Resources  a  Diviskm 
OF  Arkla,  Inc.  List  of  First  Sellers 
With  Contractrual  Authority  to 
Collect  Proouctxm-Relateo 

Costs— Continued 


Producer 


Sl^fttaraltanOI 
Company. 


32.  Mwaiiel  Ei^toraSon, 
mc. 


Inc.  -„-Tt.  T.--.....- ^ 


34.  Maratiaa  Exploration, 
inc. .» 


35.  MenhaN  Explorstion, 

^y  Mooa  nooucmg 
Texas  ft  New  MsMico  _ 

37^Pe»0|La1s 
Corporation. 


*ja.  racnero  is.  Neieon — 
39.  Sun  Eiytorabon  ar<d 

^fcAitikjn  


40.  Sun  Exptaiation  and 

41.  Sun  Exploration  and 
Production  .,., , 

42.  Sun  Exploralion  and 
Pioduction.  1 1        


43.  Sun  Exploration  and 
Production.. 

44.  TennaooOa 
Company. 

45.  Tanneco  01 
Compeny. 

46.TerwwooOI 
Compeny  »««.. 

47.  Tenneco  01 
Company 

48.  TenneooOi 
Company. 

49.  TeMaco,mc. 

50.  Teaaco,  mc . 
S1.Taxaco,lne. 
52.  TaMoo,  mc. 


53.  Triton  01  atKl  Gas 
Corporation. 

54.  Union  Te 
Petroloum  Corporation. 


Artdeconeact 


Nunter 


GP-4186 

GP-4883 

GP-S066 

GP-6024 

GP-S033 

GP-38e2 

GP-4621 
GP-4744 

GP-3840 

GP-3968 

GP-3817 

GP-4104 

OK-1057 

GP-3913 

GP-3914 

GP-38e3 

QP-402e 

GP-3915 
GP-4420 
GfM831 
GP-6020 
GP-3838 

GIM971 

GP-6186 


09/12/77 

12/01/81 

07/13/82 

06/03/82 

04/07/82 

09/01/73 

11/12/79 
03/18/81 

05/03/72 

02/14/75 

12/22/71 

00/20/76 

10/15/62 

03/11/74 

03/11/74 

10/26/73 

09/17/75 

03/11/83 
08/31/79 
06A)6/81 
06/02/82 
09/24/72 

07/01/88 

00/27/82 


[FR  Doc.  89-3430  Rled  2-13-89;  8:45  am] 
MUMQ  cooE  srir-ai-ii 

Southeaitem  Power  Admlnlatratlon 

Propoeed  Rate  Adjuetment,  Public 
Forum,  and  Opportunities  for  Public 
Review  and  Comntent;  Cuml>er1and 
Basin  Projects 

AOBICY:  Southeastern  Power 
Administration  (Southeastern).  DOE. 
ACTION:  Notice  of  pressed  rate 
adjustment  for  Cumberiand  Basin 
projects,  notice  of  public  forum  and 
opportunity  for  review  and  comment 


Southeastern  proposes  to 
replace  Rate  Schedules  CC-1-6.  CK-1- 
A.  CN4-1-A.  CBR-l-A.  CEK-l-A.  CSt-l- 
A,  and  CTV-l-A  currently  applicable  to 
Cumberland  Basin  projects  power  and 


seeks  approval  of  new  Rate  Schedules 
CC-l-C  OC-l-B,  CM-l-B,  CBR-l-B. 
CEK-l-a.  CSI-1-6.  and  CTV-1^  for  a 
five-year  period  July  1. 1969.  through 
June  30, 1994. 

Opportunities  will  be  available  for 
interested  persons  to  review  the  present 
rates,  to  review  die  i»Y>posed  rates  and 
supporting  studies,  to  participate  in  a 
public  fonun  and  to  si^mit  written 
comments.  Southeastern  will  evaluate 
all  comments  received  in  this  process. 
dates:  Written  comments  are  due  on  or 
before  May  3. 1969.  A  fmblic  information 
and  comment  forum  will  be  held  in 
Nashville.  Tennessee,  on  March  21. 1989. 
Persons  desiring  to  speak  at  the  forum 
should  notify  Soudieastem  at  least  4 
days  before  the  fonmi  is  scheduled,  so 
that  a  list  of  forum  participants  can  be 
prepared.  Others  may  ^>eiak  if  time 
permits. 

ADPlniKi.  Five  copies  of  wrritten 
comments  should  be  submitted  to: 
Administrator,  Soudieastera  Power 
Administration.  D^iartment  of  Energy. 
Samuel  Elbert  Building.  Elberton. 
Georgia  30635.  The  pubbc  information 
and  comment  forum  for  the  Ciunberiand 
Basin  projects  will  begin  at  10  ajn.  on 
March  21. 1989,  in  Conference  Room 
A761.  U.S.  Courthouse — ^Annex.  801 
Broadway.  Nashville.  Tennessee  37203. 


kTKM  cositact: 
Leon  Jourolmon.  Jr^  Director,  Power 
Maiiieting  Division.  Southeastern  Power 
Administration,  Department  of  Energy. 
Samuel  Elbert  Building.  Elberton. 
Georgia  30635.  (404)  283-9911. 
tUPPLEMENTANV  wTOimKnim.  The 
Federal  Energy  Regulatory  Conunission 
(FERC)  by  order  issued  December  27. 
1964.  in  Docket  No.  EF84-3021. 
confirmed  and  approved  Wholesale 
Power  Rate  Schedules  CBR-l-A.  CSM- 
A.  CM-l-A,  CC-l-A,  CK-l-A  and  CTV- 
l-A  applicable  to  Cumberland  Basin 
projects'  power  for  the  period  ending 
July  1. 1984,  through  June  3a  1969.  The 
Commission  by  order  issued  January  2IX 
1987^in  Docket  EF86-3021,  confirmed 
and  approved  Wholesale  Power  Rate 
Schedide  CC-l-B  applicable  to 
Cumberland  Basin  projects'  power  for  a 
period  September  1. 1SN36.  through  June 
3a  1989. 

IMscussioo 

Existing  rate  schedules  for  the  present 
Ciunberluid  System  are  predicated 
upon  a  March  1984  repayment  study  and 
other  supporting  data  all  of  which  is 
contained  in  FERC  Docket  No.  EF84- 
3021. 

The  current  repayment  study  prepared 
in  January  of  1969  for  the  combined 
Ciunbeiiand  Sywibem  shows  that  existing 


6748 


Federal  R«gtoter  /Vol  54.  No.  29  /  Tuesday.  February  14.  1989  /  Notices 


rates  are  not  adequate  to  recover  all 
costs  required  by  present  repayment 
criteria. 

A  revised  repayment  study  with  a  net 
$5,218,000  revenue  increase  in  each 
future  year  over  the  current  repayment 
study  demonstrates  that  all  costs  are 
paid  within  their  repayment  life. 

The  net  additional  reqiurement 
amounts  to  a  net  17  percent  increase  in 
revenues  and  is  primarily  due  to 
escalated  costs  at  the  generating 
projects.  It  is  proposed  that  revised  rate 
schedules  applicable  to  TVA  (for  the 
benefit  of  preference  customers  served 
&om  the  TVA  System)  and  Other 
Preference  Customers  of  Southeastern 
contain  the  following  unit  rates: 


TVA  Rate  ScHEOutE 


Cipadty  al  tw  gmmmef/km/ymr~ 
OVw  CuMomsfs  ~  ' 


(Ex- 

duang  Ovoira  Ptmm  «  UgM  Atm): 
Cupscily  oHMnd  d  Mvocvm^ 
uMMM/kw/ 


Eiwgy  MlimwS  U  Mmoommulont 

»Sh  adlMOTt  uewmimih  (n*) 

QMlonwfv  Mfvsd  thrauQ^  0w  fBoMtos  of 
Cvolns  RoMT  «  Li^  Wmw)  DM- 
ilon  (pmm  Schaduto  CC-l-C): 

Csiwc«y  OitHmmi  kw/yvw 

EfWQf  (Mhwad  Invt)  (mHs)     


$i3je 

&32 


2028 
a.46 


The  referenced  January  1900  current 
repayment  study  along  with  a  revised 
repayment  study  dated  January  1989  and 
previous  system  repayment  studies  are 
available  for  examination  at  the  Samuel 
Elbert  Building.  Elberton.  Georgia  30635. 
Proposed  Rate  Schedules  CC-l-C  CK- 
1-a  CM-l-B.  CBR-l-a  CSI-l-B.  CEK- 
1-B,  and  CTV-1-4  are  also  available. 

Issued  at  Qberton.  Georgia.  Febniaiy  1, 
1960. 

Haity  C  Gaiaiiisac 

Adminittrator. 

(FR  Doc  80-3456  Filed  2-13-68;  8:45  am] 


ENVIRONIIENTAL  PROTECTION 
AGENCY 

[Efl-fm.-3S20-2] 

Deelgnetton  Of  a  New  Oceen  Dredged 
MaterW  DIepoeal  8He  (OOMOS) 
Offshore  Paecegoula.  Meeleelppi; 
Intent  To  Prepere  an  Environmental 
impeoi  snaienient 


:  U.S.  Envirotmiental  Protection 
Agency  (EPA).  Region  IV. 
action:  Notice  of  Intent  (NOI)  to 
prepare  an  Environmental  Impact 


Statement  (HIS)  on  the  EPA  permanent 
designation  of  a  new  ODMC^  offshore 
Pascagoula.  Mississippi,  in  the  Gulf  of 
Mexico.  This  NOI  supersdes  the  NOI 
published  by  the  U.S.  Army  Corps  of 
Engineers  (COE).  Mobile  District  on  the 
same  action  (52  FR  43382.  November  12. 
1987).  The  COE  is  a  cooperating  agency 
for  the  proposed  EIS. 

In  addition  to  die  primary  EPA  site 
designation  function,  the  COE  will 
provide  information  in  the  ODMDS  EIS 
to  aUow  the  COE  to  determine  that  the 
EIS  meets  the  standards  for  an  adequate 
EIS  in  compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 
Therefore,  pursuant  to  relevant 
regulations,  the  COE  proposes  to  adopt 
the  EIS  for  its  purposes  relative  to  the 
disposal  of  new  work  and  maintenance 
dredged  material  from  the  existing 
Pascagoula  Harbor  Federal  Navigation 
Project  and  the  authorized 
improvements  for  that  Project  The  COE 
proposes  to  limit  its  adoption  of  the 
ODMDS  EIS  to  these  projects.  The 
COB'S  existing  NEPA  project 
documentation  for  these  projects  will  be 
incorporated  by  reference  into  the 
ODMDS  designation  EIS. 

Puipoae 

EPA.  Region  IV.  in  accordance  with 
section  102(2)(C]  of  NEPA  will  prepare  a 
Draft  EIS  on  the  designation  of  a  new 
ODMDS  offshore  Pascagoula. 
Mississippi  An  EIS  is  needed  to  provide 
the  information  necessary  to  designate 
the  ODMDS.  This  is  issued  pursuant  to 
section  102  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (MPRSA) 
of  1972,  as  amended,  and  40  CFR  Part 
228  (Criteria  for  the  Management  of 
Disposal  Sites  for  Ocean  Dumping). 
Also,  as  indicated  above,  the  COE 
proposes  to  adopt  the  EIS  for  its 
purposes.  Therefore,  communication 
regarding  site  designation  should  be 
addressed  to  EPA  while  commimication 
regarding  the  Federal  navigation  project 
should  be  addressed  to  the  COE  (Mobile 
Distiict). 

For  Further  Information  and  To  Be 
Placed  on  the  Project  Mailing  List 
Contact:  Reginald  Rogers:  U.S.  EPA. 
Region  FV;  345  Courtland  Street  NE; 
AUanta,  Georgia  30365;  (404)  347-2128  or 
FTS  257-2126.  Susan  Ivester  Rees:  U.S. 
Army  Engineer  District  Mobile;  P.O. 
Box  2288;  Mobile,  Alabama  36628-0001: 
(205)  600-2724. 

Summary:  EPA  proposes  to 
permanently  designate  a  new  ODMDS 
offshore  Pascagoula,  Mississippi  for  the 
disposal  of  dredged  material  that  meets 
the  criteria  for  ocean  disposal  contained 
in  40  CFR  Part  227.  The  proposed 
ODMDS  would  be  an  enlargement  of 


local  discontinued  disposal  sites.  It  is  to 
encompass  two  previously-used 
disposal  sites  south  of  Horn  Island  to 
the  maximimi  extent  possible,  including 
a  portion  of  the  EPA  interim-designated 
ODMDS  located  outside  (eastern  side)    . 
of  the  Horn  Island  Pass  safety  fairway. 
That  designation  expired  on  December 
31, 198& 

The  nnal  EIS  for  the  designation  of 
the  Pensacola  (FL),  Mobile  (AL),  and 
Gul^rt  (MS)  ODMDSs  was 
supplemented  to  include  the  final 
designation  of  the  interim  Pascagoula 
ODMDS  and  was  circulated  to  review 
agencies  and  the  public.  However,  the 
proposed  EIS  for  the  new  ODMDS  is 
being  prepared  in  lieu  of  a  Final 
Supplement  to  the  Final  EIS  for  the 
interim  ODMDS,  since  it  is  too  small  for 
the  anticipated  local  dredged  material 
volumes. 

Need  For  Action:  EPA's  proposal  is 
made  at  this  time  because  of  the 
expiration  of  the  interim  ODMDS  at 
Pascagoula,  the  anticipation  of  local 
disposal  needs,  and  the  volume  of 
anticipated  dredged  material  In 
particular,  approximately  1  million  cubic 
yards  of  maintenance  dredged  material 
every  18  months  from  the  existing 
Federally-authorized  project  at 
Pascagoula  and  11  million  cubic  yards  of 
new  work  dredged  material  from  the 
authorized  activities  are  candidates  for 
ocean  disposal.  Designation  of  the 
ODMDS  would  serve  to  make  available 
an  ocean  alternative  for  receiving 
suitable  dredged  material  from  the 
general  eastern  Mississippi  Sound  area. 
Designation  of  the  ODNfl}S  would  not 
by  itself,  however,  authorize  any 
dredging  project  or  dredged  material 
dispoiul  at  die  ODMDS.  The  COE 
proposal  covered  in  this  action  is  limited 
to  disposal  of  dredged  material  from  the 
existing  Pascagoula  Harbor  Navigation 
Federal  Project  and  the  authorized 
improvements  for  that  Project  The 
COB'S  existing  NEPA  project 
documentation  for  these  projects  will  be 
incorporated  by  reference  into  the 
ODMDS  designation  EIS. 

Alternatives 

1.  No  action  (The  No-Action 
Alternative  is  defined  as  no  permanent' 
designation  of  any  ODMDS). 

2.  An  expanded  ODMDS  offshore 
Pascagoula,  Mississippi 

3.  Other  Gulf  of  Mexico  ocean  sites. 
Scoping:  A  scoping  meeting  will  not 

be  held.  However,  EPA  encourages 
Federal  State  and  local  agencies  as  well 
as  interested  parties  to  identify 
significant  issues  to  be  addressed  in  the 
EIS  at  this  time.  Comments  and 
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concerns  should  be  sent  to  the  above 
address. 

Estimated  Date  of  Release:  The  Draft 
EIS  is  scheduled  to  be  published  and 
available  in  February  of  1960. 

Responsible  Official:  Greer  C 
Tldwell  Regional  Administrator.  EPA, 
Region  IV. 

Dated:  February  B.  USB. 
KkhaidB.8aadscMia. 

Director,  Office  of  Federal  Activities. 
[FK  Doa  89-3480  Hied  2-13-88;  8:45  am] 


(OPTS-eaorS;  FRL-8S1«-7] 

Osheatfts  Cnntalnlnn  Msteiiili  In 
HchoQls.  MeeUng 

AOiNCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r.  EPA  will  hold  a  meeting  of  a 
panel  of  expert  electron  microscopists  to 
discuss  possible  revisions  to  the  existing 
Interim  Transmission  Electron 
Microscopy  Methodology  contained  in 
EPA's  final  asbestos  in  schools 
regulation  of  October  30, 1987  (52  FR 
41828). 

DATES:  The  meeting  will  be  held  on 
Wednesday.  Thursday,  and  Friday 
February  22. 23,  and  24. 1989. 
ADomss.  the  meeting  will  be  held  at  the 
National  Institute  of  Standards  and 
Technology  (formeriy  the  National 
Bureau  of  Standards)  in  Galthersburg, 
Maryland.  Physics  Building,  Room  B16S. 


FOn  niNTHBI  MPOMIATION  CONTACT 
Michael  M.  Stahl  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  EB-44, 401 M 
Sti«et  SW.,  Washington,  DC  20460  (202- 
554-1404)  (TDD):  (202-554-0551). 


rANV  swonmation:  On 
October  30, 1987,  EPA  promul^ted  its 
final  regulation  for  Asbestos-Containing 
Materials  in  Schools.  The  regulation 
contained  a  transmission  electron 
microscopy  (TEM)  methoddogy  for  the 
analysis  of  afr  samples  taken  for 
clearance  of  asbestos  abatement 
projects.  The  metiiodology  was  prepared 
by  a  group  of  experienced  electron 
ndcroscopists.  Since  the  rule's 
promulgation,  the  method  has  been 
utilized  by  TEM  laboratories  throughout 
the  United  States.  Based  on  the  panel  of 
electron  microscopists'  experience  in 
using  this  method.  EPA  will  discuss 
possible  revisions  to  the  analytical 
procedure.  Proposed  ameniWients  to  the 
mediod  will  then  be  published  for  public 
consideration  and  comment 


Dated  February  2, 1988. 
KficfaaalShapira, 

Acting  Deputy  Director,  (^ce  of  Toxic 
Substances. 
[FR  Doc.  8»-3418  Filed  2-13-88;  8:45  am] 


Science  Advieory  Board,  QtoM 
dmate  Reeearcti  Subt  wiMiilHee^ 
Open  Meeting 


;  Under  the  Federal  Advisory 
Committee  Act  Pub.  L  92-463,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Global  Climate  Research 
Subcommittee  of  the  Executive 
Committee  of  the  Science  Advisory 
Board  (SAB)  will  be  held  on  February  23 
and  24, 1909.  The  meeting  will  begin  at 
0:00  a.m.  and  will  be  held  in  the  Oapitol 
Hill  Room  of  The  Capitol  Hill  at  200  ""C 
Street  SE.,  Washington,  DC  20003.  The 
meeting  will  adjourn  no  later  than  SKX) 
p.m.  on  Friday. 

The  Subcommittee  has  been  charged  ' 
with  evaluating  the  scientific  and 
technical  foundations  of  a  proposed 
research  plan  for  a  Global  Climate 
Change  Program  at  EPA.  The  goals  of 
the  plan;  namely  to  establish  a  rationale 
for  EPA's  program,  to  develop  a 
strategy,  to  define  and  discuss  goals  and 
objective,  to  outline  project  areas,  and 
to  establish  a  basis  for  coordination  and 
cooperation  with  national  and 
international  research  communities,  will 
be  examined  as  they  relate  to  the 
described  program. 

Purpose:  The  specific  purpose  of  this 
meeting  Is  to  review  the  research  plan 
that  EPA's  Office  of  Research  and 
Development  (ORD)  has  developed  for  a 
Global  Climate  Change  Program.  The 
technical  aspects  of  the  plan  will  be 
presented  by  ORD  staff  for  evaluation 
by  the  Subcommittee.  Conclusions  will 
be  reached  on  the  appropriateness  of 
the  research  plan,  and  consensus  will  be 
achieved  on  recommendations  for 
strengthening  the  scientific  approach 
that  underlies  the  program. 

For  further  information:  This  meeting 
will  be  open  to  the  public.  Any  member 
of  the  public  who  wishes  to  present 
information,  or  receive  further  details 
should  contact  Ms.  Janis  C  Kurtz, 
Executive  Secretary  or  Mrs.  Lutitiiia 
Barbae,  Staff  Secretary  (A-101 F) 
Science  Advisory  Board,  U.S.  EPA,  401 
M  Street  SW.,  Washington.  DC 
Telephone:  (202)  382-2552  or  FrS-8-382- 
2552.  Written  comments  will  be 
accepted  and  fifteen  copies  can  be  sent 
to  Ms.  Kurtz  at  the  address  above. 
Persons  interested  in  making  brief  oral 
statements  before  the  Subcommittee 


must  contact  Ms.  Kurtz  no  later  dian 
February  17, 1900  to  be  assured  of  space 
on  the  agenda.  Oral  presentations 
should  be  supplemented  by  a  written 
statement  for  the  record,  whidi  may  be 
submitted  (15  copies)  to  Ms.  Kurtz  at  the 
time  of  the  meeting  for  distribution  to 
members  of  the  Subcommittee. 

Date:  Febniary  8. 1988. 
DaaaldCBamas. 
Director.  Science  Advisory  Board. 
(FR  Doc  B»-3390  FUed  2-9-80: 8:45  am] 


[FRLr3817-7] 

waier  raeuoon  vomroi;  rsMi 


Propoeed  l.ake  Akne  Recreational 
Lake  Project  on  Hurricane  Creek, 
Alma,  Bacon  County,  QA. 


:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  decision  to  restiict  the 
designation  of  wetlands  in  Hurricane 
Creek  and  unnamed  tributaries  in  Alma. 
Georgia,  as  discharge  sites  for  the 
placement  of  fill  material 


;  This  is  notice  of  EPA's  final 
determination  pursuant  to  section  404(c) 
of  the  Clean  Water  Act  to  restrict  the 
designation  of  ^iproximately  1155  acres 
of  wetlands  in  and  near  Alma.  Georgia. 
EPA's  determination  is  based  upon  a 
finding  that  the  placement  of  fill 
material  associated  with 
implementation  of  the  proposed  Lake 
Alma  impoundment  would  result  in 
unacceptable  adv««e  impacts  to 
wildlife. 

cmcnvi  DATC:  The  effective  date  of 
the  final  determination  is  December  16, 
1068. 


RM  miTMER  NMMMATIOH  CONTACT: 

William  Garvey.  Office  of  Wetlands 
Protection.  US  Environmental  Protection 
Agency,  401 M  Street  SW..  Washington. 
DC  204ea  (202)  24S-390a 

Copies  of  EPA's  Final  Determination 
are  available  for  inspection  in  the  EPA 
Headquarters  Public  Information 
Reference  Unit  EPA  Library,  Room 
M2901 401 M  Street  SW..  Washington 
DC  and  the  EPA  Region  IV  Marine  and 
Estuarine  Branch.  345  Courtland  Street 
NE.,  Atianta,  Georgia. 

Section  404(c)  of  tiie  Clean  Water  Act 
(33  U.S.C  S 1251  et  seq.)  provides  that  if 
the  Administantor  oi  the  U.S. 
Environmental  Protection  Agency  (EPA) 
determines,  after  notice  and  opportunity 
for  public  comment  that  unacceptable 
adverse  effects  on  municipal  water 
supplies,  shellfirii  beds,  fishery  areas 
(induding  spawning  and  breeding    - 
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areasV  wildUfB.  or  rtcreatioiial  axeas 
would  molt  from  tht  (SachaigB  of 
dndffid  or  BO  matolal,  he  may  exetdae 
hit  authority  to  withcfraw  or  proUbit  tfie 
spadficatkm,  or  deny,  restrict  or 
withdraw  the  use  for  spedSGatfon,  of 
any  defined  area  as  a  dlspoeal  site  for 
dredged  or  tSU  material  Before  making 
such  a  determination,  the  Acbninistrator 
must  consult  with  the  Chief  of  the  Army 
Corps  of  Engineers  (Coip^  Ike  property 
owner(s).  sad  the  applieHl  whne  tlMte 
has  baas  aa  appMeattoa  isr  a  aecttoo  404 
permit  The  procedure*  for 
implementation  of  section  404(cl  are  set 
forth  in  the  Code  of  Federal  Regulations, 
40  CFR  Part  231. 

EPA's  regulations  for  implementing 
section  40l(e>  eetabBsh  preoedoTM  to  be 
followed  hi  exercising  Ae 
AanrifMSgatOr  e  aBthmHy  puisuant  to 
tnat  secuOR*  iBFee  maior  mivBetones  in 
the  process  are:  (1)  Hw  Regkmal 
Administrator's  praposad  dacWoB  to 
withdrew,  doiy,  restrict  or  pidiibil  th« 
use  of  e  site  (Proposed  Detenainatiai^ 
(2)  the  Regianal  Administntor's 
recommendatfcm  to  Ihe  Admiaistrator  to 
withdraw,  deny,  restrict  or  pri^iibit  the 
use  of  a  site  (Keoramnended 

Adoatoistatar's  fiMl  dactetoo  to 


Thoi 

aathocity  to  auka  fiaal  ( 

sectioa  4M(c)  to  the  Aaaiatoat 
Adminiatatar  for  Water,  who  ia  EPA's 
national  Clean  Water  Act  i 


prograaii ^_. 

EPA's  naal  DetatmiBaltett  t 
the  propeeed  plerniasnr  of  dbu 
fill  material  for  the  purpose  of  (. 
recreational  teipoonifaHat  aad 
mitigatfon  reservoixs  (»  Hnnicana 
Creek  and  unnamed  tributaries  in  dw 
Qty  of  Alma  and  in  Bacon  County. 
Georgia. 

EPA  Region  nns  RegioBal 
Administrator  leoommciidad 
withdrawal  of  spedficatlfla  of  the 
dispoaal  site  nacessavy  for  Gonstmctifm 
of  the  proposed  inqwaadment  described 
in  Permit  No.  074  OTN  O0S7SZ.  The 
Recommended  DMermiaatfoo  forther 
recommended  that  EPA  also  lastrkk 
spedflcadoa  or  oae  of  deacribed  waters 
of  (he  United  Stetea.  incfodliv  wetlanda, 
as  a  dl^Msal  site  for  dredged  or  fill 
material  in  conaectifla  Witt  the 
oanstmctioa  of  any  lake  and  leeervous 
fai  mitigation  thereot  Region  INTs 
Regtonal  Administratorbaaed  the 
ivcoinnMndatfoos  upon  his  BimBi^  that 
the  dscfaarge  of  materials  in  connection 
wKh  (he  ebove  described  activfiies 
would  have  an  anacoepteUe  adverse 
effect  on  wildlife. 


The  Rnal  Determinetion  is  bosed  on 
consideration  of  the  record  developed 
by  EPA  and  by  tte  Corps  in  this  case, 
including  pubOc  comment  submitted  ia 
response  to  the  Regional  Pn^Msed 
Determination,  comment  received  et  the 
public  hearing  and  commente  from  other 
Federal  and  ^te  agencies.  Iliis  Final 
Determination  also  reflecto  "^^ — «^ 
and  information  received  during  EPA 
Hi  iiilipaiteii'  ria—HiilliMi pasaal  to 
S  231*  of  tiM  Osaa  Water  Act  sectioa 
404(c)  reguletions. 

As  described  in  the  Final 
Drtaiminatfon,  it  is  the  Wwrffag  of  EPA 
that  the  proposed  Lake  Afana  profecC 
iBcndhig  adlvlltes  proposed  to  mitigate 
adverse  inlets,  wooM  result  in  die 
destructioR  and  loss  of  vefeteted 
wetland  habitat  tfnt  is  of  vttal 
iB^ortenee  to  wfiiBire  in  the  Hurricane 
Cnek  bottiwiiilafWi  hardwoud  wetlands 
lysteB  and  assodated  areas  end  would 
adversely  noit  me  present  ability  of  dM 
rnrricaBe  Creeic  roreeted  wetland 
OeocipniB  to  nuitition  ea  a  corridor  for 
the  movonent.  diq>er8al  and  migratian 
or  WMWBe  spseteSi  Toese  flndlBgB  had 
to  the  eoBchsioB  Aet  (ha  dtochaige  of 
dreol^BQ  or  01  materia  1b  connection 
with  (he  proposed  Lake  Afana 
lecreattoaal  impouBCnBenf  ssid 
aaaectoted  BM^atfoB  hnpoandhBente 
would  resaft  in  anaoceptaUr  adverse 
■ipacte  towfldHfe;  ndsPlna) 
Uetenaiwatiop  tBerefore  afurBia  the 
Megioiial  ReooflBmenosQ  Determiuation 
and  restricts  dto  des^tioB  of  dte 
saDisct  waters  or  (BelnBteu  States  as 
discharge  sMee  for  dteedged  or  BB 
material  EPA's  sectioii  401(e)  actfon  is 
tMseo  OB  aovsrse  BBfwcte  of  activities 
asaoQBteti  whd  ciealtoD  oi  any 
reservaw.  tefce  or  Bipomdnent  or 
deacnMd  watera,  inchHliag  wetlands,  of 
Hunfcaae  Gteek  Md  mamed 
tributaries  to  HnrhBane  Oeriu  and  as 
such  prehAMs  the  pheement  of  in  (or 
toat  parpeae.  Jlas  naal  DetarBdnatioD 
does  aot  pertna  to  other  types  of  flffing 
ectfvWeK  OHMr  proposals  invotviog  tlw 
discham  of  drodgsd  or  ffl  material  OB 
the  wedaad  sitee  at  issoe  wffl  be 
evaluated  on  their  aierite  wfdito  the 
Gsrpe  er  Bftgfneers'  seetton  404 
regwatory  progrsBL 

DM8:PtbraHyl.l9n. 
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:  Notice  is  hereby  given  that 
numerous  pabfic  inforaiatiQa  documcats 
relating  to  the  water  quality  standards 
program,  indutfing  water  faality  criteria 
information,  are  available  to  the  pabUc 
There  Is  no  new  poBcy  or  gniduca 
conteined  in  these  documents. 
Previously  published  end  stS  applicable 
policy  and  guidance  decaaieHto  ve 
available  aad  are  ladaded  in  Uie  BstiRg 
below,  aa  is  apdated  infanaalton  eo 
Stete-adopted  standarda  to  ssBBary 
fonn.  Also,  general  information  on  the 
standards  program  is  induded. 

Copies  of  dnpamiiili  identified  to  diis 
Notice  may  be  obtained  by  making 
written  mass!  to  the  U.8. 
Environmental  ProtectioR  Agency  (EPA), 
the  National  Technical  Informatioa 
Service  (NTIS),  and/or  the  US. 
Government  Printing  Office  (GPO)  at  the 
addresses  provided  below.  The  EPA  is 
not  able  to  process  orders  for  the 
documents  available  from  NTIS  or  GPO. 


Agenqp. 


:  EBvinmmeatal  Protection 


inOn  COMTACR 

U.S.  Environaenlal  Protoctiaa  Agsacy. 
Office  of  Water  BegalaHnas  aad 
Standarda,  CElteria  aad  Staadardto 
Divistoa  (WH-«K)k4tl  M  StreeU  SW.. 
Washington.  DC  204(0,  (202)  475-73l8c 
National  Technical  InforraatioB  Service. 
5285  Fhnt  Royal  Road.  Spriiagfield.  Va 
22181.  (703)  487-4860;  U.S.  Government 
Printing  Office.  Superintendent  of 
Docaneata.  NsrA  Cepitd  ft  H  Sta,  NW., 
Washtogtaa,  DC  20401,  (aoe)  783-3230. 
MWPUHDirMir  BWOWUI'IOML  Each 

document  being  made  available  to  the 
puMk:  is  identified  befow  along  with  a 
brief  dseeriptiea.  1W  lUknHBg 
documente  may  be  obtatoed  eaiy  from 
die  EPA.  DocaBMBte  avaflaMe  froBi  die 
EPA  are  free  efrhaigii. 

1  Water  QaalMy  Staadardi 
Wagaiatioa.  48  FR  81400  November  B, 
19e3(40CniPto(191). 

Thia  n  jitoHsB  aato  forth  dto 
pravisiOBB  for  davefopmeBt.  review  aad 
leviatoB  and  ^psawal  of  water  qaality 
standards  parsaaat  to  section  303  of  the 
Clean  Water  Act 

2.  Water  Qaality  Staadards 
Handbook  US.  1 
Protectioa  Afsacy. 

Thtehiaittin 
prepared  by  EPA  to  assist  States  in 
implementiBf  the  water  quality 
standarda  regalatiaa  f48  nt  8140a 
Neveaiber  a  ua^The  haadbook 
prowidee  a  desiiil|ilhm  afAe  overall 
staadardaeettiag  peoceaa.  iafarmatlon 
on  QBBBf  al  pregraar  adaiinlstrative 
polidae  end  psacedaies  and  a 
aaecripMB  es  aaaiyeea  wiiich  may  be 
need  to  the  watar  qpMlity  ataadards 
setting  process. 
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3.  Summary  of  Federally  Promulgated 
Stete  Water  Quality  Standards  Actions. 
U.S.  Environmental  Protection  Agency. 
November  1988. 

This  document  contains  the  date,  type 
of  action  and  Federal  Register  citation 
for  State  water  quality  standards 
promulgated  by  EPA.  The  publication 
also  conteins  information  on  Federally 
promulgated  water  quality  standards 
which  have  been  withdrawn  and 
replaced  with  Stete  approved  standards. 

4.  Technical  Support  Manual: 
Waterbody  Surveys  and  Assessments 
for  Conducting  Use  Atteinability 
Analysis.  U.S.  Environmentel  Protection 
Agency.  November  1983. 

This  technical  support  manual 
provides  guidance  for  conducting  use 
attainabihty  analyses.  The  manual 
supplemenU  Chapter  3  of  the  Water 
Quality  Standards  Handbook  published 
by  the  U.S.  Environmental  Protection 
Agency  on  December  1983. 

5.  Technical  Support  Manuah 
Waterbody  Surveys  and  Assessmento 
for  Conducting  Use  Attainability 
Analyses — ^Volume  II:  Estuarine 
Systems.  U.S.  Environmental  Protection 
Agency.  November  1983. 

Hiis  volume  of  the  Technical  Support 
Manual  addresses  the  unique 
characteristics  of  estuarine  systems  and 
supplements  item  4  above. 

6.  Technical  Support  Manual: 
Waterbody  Surveys  and  Assessmente 
f(H-  Conducting  Use  Attainability 
Analyses — Volume  Uk  Lake  Systems. 
US  Environmental  Protection  Agency. 
November  1984. 

This  volume  of  the  Technical  Support 
Manual  addresses  the  unique 
characteristics  of  lake  systems  and 
supplemente  items  4  and  5  above. 

7.  Introduction  to  Water  Quality 
Stendards.  U.S.  Environmental 
Protection  Agency.  September  1988.  EPA 
Order  Number  440/S  88-089. 

This  publication  conteins  general 
information  on  the  water  quality 
standards  program.  The  document, 
written  in  question  and  answer  format 
is  designed  to  give  the  general  public  a 
basic  understanding  of  the  water  quality 
standards  program. 

8.  Stete  Adoption/Proposal  of 
Numeric  Criteria  for  Priority  Pollutants. 
U.S.  Environmentel  Protection  Agency. 
August  198&  EPA  Order  Number  440/5 
88-001. 

This  report  conteins  information  on 
efforte  by  the  Stetes  to  address  section 
303(c)(2)(B)  of  die  Qean  Water  Act 
which  requires  Stetes  to  include  priority 
pollutant  numeric  criteria,  where 
appropriate,  in  State  water  quality 
stendards. 

The  following  documente  may  be 
obtained  only  from  the  NTIS.  A  fee  of 


$3M  is  charged  for  each  individual 

order. 
9.  Water  Quality  Standards  Criteria 

Summaries:  A  Compilation  of  State/ 

Federal  Criteria.  U.S.  Environmental 

Protection  Agency.  September  1988. 
Twenty-six  summaries  have  been 

compiled  which  contein  information 

extracted  from  Stete  water  quality 

standards. 

Addity-Alkalinity  (ph),  NTIS  Order  No. 
PB89-141527 
Paper  Copy,  #A03,  Price  $13.95 
Microfiche.  #A01.  Price  $8.95 

Antidegradation.  NTIS  Order  No.  PB89- 
141600 
Paper  Copy,  #A05,  Price  $15.95 
Microfiche.  #A01,  Price  $6.95 

Arsenic  NTIS  Order  No.  PB89-141501 
Paper  Copy.  #A04.  Price  $15.95 
Microfiche,  #A01.  Price  $6.95 

Bacteria,  NTIS  Order  No.  PB88-141394 
Paper  Copy,  #A04,  Price  $15.95 
Microfiche,  #A01,  Price  $8.95 

Cadmium.  NTIS  Order  No.  PB89-141469 
Paper  Copy,  #A04,  Price  $15.95 
Microfiche,  #A01.  Price  $8.95 

Chromium.  NTIS  Order  No.  PB89-141584 
Paper  Copy,  #A04,  Price  $15.95 
Microfiche,  #A01,  Price  $6.95 

Copper,  NTIS  Order  No.  PB89-141582. 
Paper  Copy,  #A04.  Price  $15.95 
Microfiche.  #A01,  Price  $8.95 

Cyanide,  NTIS  Order  No.  PB89-141485 
Paper  Copy,  #A04,  Price  $15.95 
Microfidie,  #A01,  Price  $6.95 

Definitions,  NTIS  Order  No.  PB89- 
141493 
Paper  Copy,  #A08,  Price  $21.95 
Microfiche,  #A01,  Price  $8.95 

Designated  Uses,  NTIS  Order  No.  F689- 
141402 
Paper  Copy,  #A04,  Price  $15.95 
Microfiche,  #A01,  Price  $8.95 

Dissolved  Oxygen,  NTIS  Order  No. 
PB89-141568 
Paper  Copy,  #A03,  Price  $13.95 
Microfiche.  #A01,  Price  $6.95 

Dissolved  Solids.  NTIS  Order  No.  PB89- 
141576 
Paper  Copy.  #A03,  Price  $13.95 
Microfiche,  #A01,  Price  $6.95 

General  Provisions,  NTIS  Order  No. 
PB8»-141428 
Paper  Copy,  #A03,  Price  $13.95 
Microfiche,  #A01.  Price  $6.95 

Intermittent  Streams,  NTIS  Order  Na 
PB88-141410 
Paper  Copy.  #A03,  Price  $13.95 
Microfiche,  #A01,  Price  $6.95 
Iron.  NTIS  Order  No.  PB89-141543 
Paper  Copy,  #A04,  Price  $15.95 
Microfiche,  #A01,  Price  $8.95 
Uad.  NTIS  Order  No.  PB89-141628 
Paper  Copy.  #A04,  Price  $15.95 
Microfiche,  #A01,  Price  $6.95 
Mercury.  NTIS  Order  No.  PB89-141378 
Paper  Copy.  #A04,  Price  $15.95 


Microfiche,  #A01,  Price  $8.95 

Mixing  Zones,  NTIS  Order  No.  PB8e- 
141477 
Paper  Copy,  #A05,  Price  $15.95 
Microfiche.  #A01.  Price  $6.95 

Nitrogen/Ammonia/Nitrate/Nitrate. 
NTIS  Order  No.  PB89-141618 
Paper  Copy,  #A03,  Price  $13.95 
Microfiche.  #A01,  Price  $6.95 

Organics.  NTIS  Order  No.  PB89-1413a8 
Paper  Copy.  #A04,  Price  $15.95 
Microfiche,  #A01,  Price  $6.95 

Odier  Elements,  NTIS  Order  No.  P89- 
141438 
Paper  Copy,  #A03.  Price  $13.95 
Microfiche,  #A01,  Price  $6.95 

Pestiddes,  NTIS  Order  No.  PB89-141535 
Paper  Copy,  #AD4,  Price  $15.95 
Microfiche.  #A01.  Price  $6.95 

Phosphorus.  NTIS  Order  No.  PB89- 
141444 
Paper  Copy,  #A03,  Price  $13.95 
Microfiche,  #A01,  Price  $6.95 

Temperahire.  NTIS  Order  No.  PB89- 
141550 
Paper  Copy.  #A05,  Price  $21.95 
Microfiche,  #A01.  Price  $6.95 

Turbidity,  NTIS  Order  No.  PB89-141451 
Paper  Copy,  #A03.  Price  $13.95 
Microfiche.  #A01,  Price  $6.95 

Zinc  NTIS  Order  No.  PB8e-141519 
Paper  Copy,  #A04,  Price  $15.95 
Microfiche,  #A01,  Price  $6.95 

10.  Stete  Water  Quality  Stendards 
Simmiaries.  U.S.  Environmental 
Protection  Agency.  September  198a 

NTIS  Order  No.  PB89-141634 
Paper  Copy,  #A18.  Price  $42.95 
Microfiche,  #A01.  Price  $6.95 
This  document  conteins  a  complete 
summary  of  the  water  quality  standards 
of  56  States  and  U.S.  Territories  (Distiict 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  American  Samoa,  the 
Virgin  Islands).  A  simimary  is  not 
provided  for  California.  (A  source  for 
obteining  information  about  the  water 
quality  standards  for  the  State  of 
California  is  however,  pro\nded.) 

Induded  in  each  Stete  summary  is  the 
name  of  a  contect  person,  use 
dassification  and  waterbodies  and 
other  pertinent  information  about  the 
Stetes  and  U.S.  Territories.  The  above 
document  contains  the  water  quality 
standards  of  all  56  States  and 
Territories,  except  for  California.  (In 
contrast,  the  documents  listed 
immediately  below  are  individual  State 
summaries.) 

11.  State  Water  Quality  Standards 
Summaries  (one  for  each  of  the  56  States 
and  Territories).  U.S.  Environmental 
Protection  Agency.  September  198a 

Fifty-six  individual  summaries  of 
Stete  water  quality  standards  are 
available.  The  individual  summaries 
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contain  iBfamattoi  oa  om  dMaifkatfon 

antidegradation  and  other  pertinaat 

informatkHL 

Alaska.  tfTBOrcbr  N(K  PBW-M1M2 
Paper  Conr.  #A00l  Met  flSJB 
Micrefidw.  #A01.  Price  tBJB 

AlabaoM,  NTS  Order  ^fo.  PBW-14NSB 
Paper  Conr.  ^AOe.  Moe  tMUB 
Mtenficke.  #A01.  Price  IMS 

Arkanaea,  NT18  Order  No.  raw-Miaa? 
Paper  Cepjr.  #AeB.  Moe  tKUft 
Miooficke.  #Altt.  PricstBJB 

American  Samoa.  NTIS  Order  No.  FB80- 

uun 

Paper  Copy.  #Alie,  Price  HOlH 
Micioikhe.  #A01.  Price  IMS 

Arizona.  NTS  Older  No.  PBa»-14iatS 
Paper  Copy.  #AIB.  Price  tUJ6 
MicrafidM.  #Am.  Price  IB.96 

California.  (A  summary  is  not  pnivided 
for  Cdifonite.  A  aoonxkr 
obtaiaing  infomation  abevl  water 
qoabty  ttandarda  for  Cali&KiiM  ie 
however,  available). 
NTIS  Order  No.  FBil»-141flei 
Paper  Copy.  #ABS.  Price  tieJ6 
MicrofidM.  #A01.  Price  IMS 

Northern  Mariana  Iskodi,  NTS  Order 
No.  FBW-141717 
Papw  Cofv,  #A03.  Price  $13.96 
Microfiche.  #A01.  Prtee  I&S5 

Colorado.  NTIS  CMer  Na  PBI»-UI7ae 
Paper  Copy.  #A03.  Price  tl3.95 
Micnrfldte,  #A01.  Price  $8.95 

Connecticnt  NTIS  Olrder  No.  PBW- 
141725 
Paper  Copy.  #AOS.  Price  $19J6 
MicroAdie.  #A01.  Price  $aj5 

District  of  CdonUa.  NTIS  Order  No. 
PBae-MlTSS 
Paper  Copy.  #A08.  Price  $13J6 
Miere6dw.  #Am.  Price  $BJB 

Delaware.  NIB  Order  No.  PB8»-141741 
Paper  Copy,  #AilZ,  Price  $10l96 
Microfiche,  *An,  Mce  $6J6 

Florida.  NTIS  Order  Na  raBV-141758 
Paper  Copy,  #AOe,  Price  tMl96 
Microfiche.  #Aai.  Price  $BJ6 

Georgia.  NTIS  Order  Na  PBflB-MlTW 
Pl^MT  Copy.  #AIB.  Price  $1096 
Microfiche.  *A91.  Mee  $9J6 

Guam.  NTB  Order  Na  FPie  141774 
Paper  Copy.  #AflS.  Price  M)J6 
MIcroAche.  # An.  Price  $8i96 

Hawaii.  NTB  Older  Na  PBM-141782 
Paper  Copy.  #AIB,  Price  $1096 
Microfiche.  #A01.  Price  $&96 

Iowa.  NTIS  Order  Na  PBB»-M17go 
Paper  Copy.  #AIB.  Price  $1096 
hficrofiche.  #A01.  Price  $6J6 

Idaha  NnS  Order  Na  PBi»>14U0S 
Paper  Cepy.  #AM.  Mee  $13196 
Microfiche.  #Aai.  Price  $9J6 

Dlinoie.  NIB  Order  Na  rav-141816 
Paper  Copy.  #A68.  Price  $1SJ6 
Microfiche.  #A01.  Price  $8l96 

Indiana.  NTIS  Oder  Na  PB90-1418M 


Paper  Qipy.  #A9l;  Price  $19196 
\ficrofiche.  #A01.  Price  $6.95 

Y NnS  Order  NaPB9»-14ia8a 

Paper  Copy.  #AM.  Moe  $13J6 
KficroAche.  #Am.  Mce$9J6 

Kentacfcy.  NTB  Otdn*  Na  fB9»-MlMe 
Paper  Conr.  #A09.  Price  $I0J6 
Mlcroficha  #An.  Price  $9196 

Louisiana  NTB  Okdv  Na  n8»-1419^ 
Paper  Copy,  #A03.  Mce  $1096 
MicTofirhe.  #A01.  Price  $M6 

Massachusetts.  NTIS  Order  Na  PB99- 
141996 
Paper  Copy.  #A02.  Price  $1096 
Mieroficfae.  *AOt  Mce  $096 

Maryland,  NTIS  Order  No.  PB9»>141873 
Paper  Copy.  #A02.  Price  $1096 
MicrofidM.  #AOI.  Price  $BJ5 

Maine.  NTB  Order  Na  1989-141981 
Paper  Copy.  #A02.  Price  $109S 
Microfiche.  «Am.  Mce  $6J6 

Michigan.  NTB  Order  No.  FB80-14198O 
Paper  Copy.  «A02.  Price  $1096 
Microfiche.  #Aai.  Price  $096 

Minnesota.  NTB  Order  Na  FBa8-141907 
Paper  Cq^.  *A02.  Price  $1095 
MicrofidM.  *AOL  Mce  $096 

Missouri.  NTB  Older  Na  PB88-141915 
Pftper  C^y.  #A03.  Price  $13.85 
Microfiche.  #A01.  Price  $096 

Miasiaaippl.  NTB  Order  Na  PB9e- 
141823 
Paper  Copy.  #A02.  Price  $1096 
Microfiche.  #Aai.  Price  $096 

Montana.  NTB  Older  Na  FBB8-141931 
Paper  Copy.  #A02.  Moe  $1096 
Microfiche,  #A01,  Price  $095 

North  Carolina.  NTB  Order  Na  FBa^ 
141948 
Paper  Copy.  #A03.  Price  $13J6 
Microfiche.  #A01.  Mce  $096 

North  Dakota.  NTB  Order  NaFDao- 
141956 
Paper  Copy.  #A02.  Price  $1096 
MicrofidM.  #Aai.  Price  $095 

Nebraska.  NTB  Order  Na  PB80-l«19e4 
Paper  Copy.  #A03.  Mce  $1096 
Microficha  #AW^Mce  $096 

New  Hampshira.  NTB  Older  No.  FB89- 
141972 
Paper  Copy.  #AQ2.  Moe  $1095 
Microfiche.  ♦AOl.  Price  $096 

New  Jersey.  NTB  GMer  Na  FB8»- 
141990 
Paper  Qqiy.  #A02.  Price  tlOJOS 
Microfiche.  #A01.  Mce  $095 

New  Mexico.  NTB  Order  No.  FB8D- 
141998 
Paper  Copy.  #A03.  Price  $13il6 
MicrofidM.  #A01.  Price  $086 

Nevada.  NTB  Order  No.  PB88-1420Oi 
Paper  Copy.  #A03.  Price  $1096 
Microfiche.  #A01.  Mce  $096 

New  York.  NTB  Older  Na  PB88-142012 
Paper  Copy,  # AOO  Price  $1096 
Microfiche,  #A01.  Price  $089 

Ohio,  NTB  Older  No.  PB8B-142020 
Paper  Copy,  #Ae3.  Price  $13  J6 
Microfiche.  #A01.  Price  $096 


OUahone.  NTB  Order  Na  PB8e-142038 
Peper  Cbpy,  #Aa3.  Mce  $1095 
Mcroficfae,  #A01.  Mce  $095 

Oregon.  NTB  Order  Na  PB8B-142a«0 
Paper  Copy.  #AQZ.  Mce  $10» 
MicrofidM.  #A01.  Moe  $09S 

Pennaylvaoia.  NTB  Order  Na  PBee- 
142053 
^MT  Copy.  «AXO.  Price  $loa& 
Micrafichc.  #A01.  Mca  $096 

Paarto  Rica  NTB  Order  Na  PB9»- 
14209& 
P^er  Copy.  #Aa8.  Price  $1096 
Microfiche.  #Am.  Price  $086 

Rhode  Uend.  KnS  Order  Na  FB8»- 
142079 
Paper  Copy.  #A0O  Price  $1096 
MicrafidM.  #A01.  Price  $096 

South  CarollBa  NTB  Order  Na  FB98- 


P^er  Oqqr.  #Aeo  Mce  $1096 
Kficrofiche.  # Am.  Price  $096 

South  Dakota.  NTB  Order  Na  ] 
142096 
Peper  Oopy.  #A0O  Price  $13  J6 
MicrofidM,  #AOI.  Mce  $096 

Tennessee.  NTB  Order  No.  FB88-142103 
Peper  Copy,  #A02.  Price  $1099 
Microfiche,  ♦API.  Mce  $096 

Th»t  Territories,  NTB  Order  No.  FBSfr- 
142111 
Paper  Cbpy,  #AQ2.  Price  $10.05 
Microfiche.  #A01,  Mce  $095 

Texas.  NTB  Order  No.  PB8B-142129 
P&per  Copy.  #A02.  Mce  $1096 
Microfiche.  «AOt  Price  $095 

Utah.  NTB  OKler  No.  FB8»-142137 
Paper  Copy.  #A03.  Mce  $1006 
Microficha  #A0it.  Price  $086 

Virginia.  NTB  Order  Na  PB80-142146 
Paper  Copy.  #A80  Price  $1095 
Microficha  #A01.  Price  $086 

Virgin  blends.  NIB  Order  Na  PBW- 
142152 
Piper  Copy.  #A0S.  Price  $10J6 
Microfiche.  #Am.  Price  $086 

Vermont  NTB  Order  Na  FBa0-142]8O 
Paper  Copy.  #AIB.  Price  $1086 
Microfiche.  #Ain.  Price  $085 

Wishhigten.  NTB  Order  Na  PB89- 
142178 
Paper  Copy,  #Aa2.  Price  $1086 
Microfiche,  #A01.  Price  $006 

Wiaconshk,  NTBOrder  Na  FB8e-14218e 
Pap«r  Cepy.  #A02.  Price  $1086 
kficrofiche.  #Am.  Price  $006 

Weef  Virginia.  NTB  Order  No.  FBSe- 
142194 
I^per  Cepy.  #A0O  Price  $10l86 
flOcroucne.  wnXfl,  nice  $085 

Wyoming.  NTB  Order  Na  FBB»-142a02 
Paper  6ipy.  ♦AOt  Mce  $1005 
Microfiche,  #A(n,  Price  $085 
This  fottowing  document  may  be 

obtained  only'from  the  GPO: 
12.  Quality  Criteria  for  Water.  1980 

(Gold  Book,  Indudes  updates  1  ft  2).  U.S. 
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Environmental  Protection  Agency.  May 
1987. 

This  document  contains  summaries  of 
all  contaminants- for  which  EPA  has 
developed  criteria  recommendations 
throHgh  1987.  Copies  of  this  publication 
may  be  obtained  fiora  the  U.S. 
Government  Printing  Office  (GPO)  at  the 
address  listed  above.  A  fee  of  $23.00  is 
charged  for  dM  document  The  GPO 
Order  Number  955-002-€0000-O 

Each  document  listed  in  this  Notice 
may  be  obtained  by  written  request 
from  the  specific  addresses  indicated 
above.  When  requesting  publications, 
identify  the  documents  by  title  along 
with  the  specific  reference  dtatimi  and 
order  numbers  and  indude  the 
quantities  desired.  There  may  be  a  4-6 
week  delay  in  filling  some  requests. 
Publications  contained  in  this  Notice  are 
updated  periodtcaOy.  If  updated 
versions  are  available  at  the  Mme  of  the 
written  request  those  documents  will  be 
provided. 

Date:  December  29. 1880 
William  A.  Whittingtoa 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc  89-3391  Filed  2-13-89;  8:45  am] 


FEDERAL  COMMUNICATKXIS 
COMMBSION 

Public  Information  CoNecllon 
ReQiiirenients  Submitted  to  Office  of 
MaraiQement  end  BudQet  for  Review 

February  1. 1988. 

The  Federal  Communications 
Commissi<m  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperworii  Reduction  Act  as  amended 
(44U.S.C3501er«e9./ 

Copies  of  the  submissions  may  be 
purchased  from  the  Conunission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800  2100  M  Street 
NW.,  Suite  140  Washington.  DC  20037. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Eyvette  Flynn,  Office  of  Management 
and  Budget  Room  3235  NEOa 
Washington.  DC  2060O  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Jerry  Cowden. 
Federal  Communications  Conunission, 
(202)  632-7513. 

OMB  Number  3000-0291. 

Title:  Section  90.477,  Interconnected 
systems. 

Action:  Extension. 

Respondents:  State  or  local 
governments,  businesses  (induding 


small  businesses],  and  non-profit 
institutions. 

Frequency  of  Response: 
Recordkeeping  requirement 

Estimated  Annual  Burden:  1,000 
recordkeepers;  1,000  hours;  1  hour  each. 

Needs  and  Uses:  Cost  sharing  records 
are  required  to  ensure  that 
interconnection  by  land  mobile  radio 
licensees  to  the  public  switched 
telei^one  network  is  on  a  non-profit 
cost  sharing  basis. 

OMB  Number  3080-0281. 

Title:  Section  90.651,  Supplemental 
reports  required  of  licensees  authorized 
under  this  subpart 

Action:  Extension. 

Respondents:  State  or  local 
governments,  businesses  (including 
small  businesses),  and  non-profit 
institutions. 

Freqiancy  of  Response:  Annually. 

Estimated  Annual  Btmlen:  lb.4M 
responses;  2.740  hours;  10  minutes  eadL 

Needs  and  Uses:  Licensees  are 
reqtiired  to  report  die  actual  number  of 
mobile  imits  served  by  each  base 
station,  lliis  infonnation  is  used  by  the 
Commission  to  prevent  frequency 
hoarding. 

OMB  Number  3060-0284. 

Title:  Section  04.25  (f),  {g}.  ft  (i)— Filing 
of  applications. 

Action:  Extension. 

Respondents:  State  or  local 
governments,  businesses  (induding 
small  businesses),  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  25 
responses;  13  hours;  30  minutes  each. 

Needs  and  Uses:  Rule  requires 
applicants  proposing  to  locate 
transmitters  near  certain  sensitive 
federal  radio  receiving  sites  to  notify 
these  facilities  to  protect  them  from 
interference. 

OMB  Number  3000-0300 

Title:  Section  94.107,  Posting  of  station 
authorization  and  transmitter 
identification  cards,  plates,  or  signs. 

Action:  Extennon. 

Respondents:  State  or  local 
governments,  bus'iesses  (induding 
small  businesses),  and  non-profit 
institutions. 

Frequency  of  Response: 
Recordkeeping  requirement 

Estimated  Annual  Burden:  12,140 
recordkeepers;  17  hours;  5  seconds  each. 

Needs  and  Uses:  Rule  requires 
transmitter  authorization  to  be  posted  or 
available  at  station  location.  It  is  used 
by  field  personnel  to  determine  if  the 
transmitter  is  operating  in  accordance 
with  authorization. 

OMB  Number  3060-0272. 


Title:  Section  94.31.  Supplemental 
information  to  be  submitted  with 
application. 

Action:  Revision. 

Respondents:  State  or  local 
governments,  businesses  (induding 
small  businesses),  and  non-profit 
institutions. 
-  Frequency  of  Response:  On  occasimL 

Estimated  Annual  Burden:  4.300 
responses:  O800  hoars;  2  hours  each. 

Needs  and  Uses:  This  rule  stipulates 
supplemental  information  required  by 
the  Commission  before  it  can  grant  a 
microwave  authorization.  Information  is 
required  to  ensure  specified  operations 
on  designated  fi«quendes. 

OMB  Number  3060-0206. 

Title:  Part  21.  Domestic  Public  Fixed 
Radio  Services  (§(  21.201,  21.307.  21.400 
21.700  21^08). 

Action:  Revision. 

Respondents:  Businesses  (induding 
small  businesses). 

Frequency  of  Response: 
Recordkeeping  and  on  occasion 
reporting. 

Estimated  Annual  Burden:  2.272 
responses;  100  recordkeepers;  1.200 
hours;  30  minutes  each  (average). 

Needs  and  Uses:  This  information  is 
used  by  the  Commission,  other  licensees 
of  the  spectrum,  and  the  public  to  ensure 
that  Part  21  Ucensees  are  operating 
within  the  parameters  of  their 
authorizations  and  Commission  rules. 
The  information  is  also  used  by  the 
Commission  to  ensure  that  the  stations 
are  properly  maintained. 

Federal  Communications  Commiuion. 

Daana  it  Seucy. 

Secretary. 

[FR  Doc.  8»-3381  Filed  2-13-80:  a-45  am] 

BKJJNa  ooK  srti-ti-e 


FEDERAL  RESERVE  SYSTEM 

NorttMrn  New  Yoric  Bancorp,  btc  et 
at;  Focmetlone  of;  AccM**""*  ^T.  •"d 

lOfl 


The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdii^ 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
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prooetting.  it  will  also  be  available  for 
inspection  at  the  ofBcee  of  the  Board  of 
Goveraort.  Interested  persons  may 
express  their  views  in  writing  to  the 
Rfliserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  bearing,  identifyfaig  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March  8, 
1968. 

A.  Federal  Resacvs  Bank  of  New  Yoric 
(WilUam  L  RuUedge,  Vice  President)  33 
Uberty  Street.  New  York.  New  York 
10045: 

1.  Northern  New  York  Bancorp,  Inc., 
Alexandria  Bay,  New  York;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Redwood  National  Bank.  Alexandria 
Bay.  New  YoriL 

&  Federal  Reearve  Bank  of  8t  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63106: 

1.  Conantuuty  Financial  Bancorp,  Inc., 
Maysville.  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  this  voting  shares  of  Farmers 
State  Bank.  Warsaw,  Kentucky. 

Board  of  Govenon  of  the  Federal  Rea«rv« 
System,  February  8, 19ea 

As$ociateSecntary  of  the  Board 

(FR  Doc  80-4878  Filed  »-lS-fle;  8:45  am] 


PhMp  L  Pwihonln;  CtMMigc  in  Bwik 
I  of  Banhs  or  Bank  HoMng 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.8.C  1817(J))  and 
122541  of  the  Board's  Ri«ulation  Y  (12 
CFR  22541)  to  acquire  a  bank  or  haak 
holding  company.  The  factors  that  are 
ctmsidered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
UAC  1817(J)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
tot  inspection  at  die  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writiiw  to  tfie 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemcvs.  Comments  must  be  received 
not  later  than  Felvuary  28, 1900. 


A.  Fedewl  Reserve  Bank  of  Kansas 
Oty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Ckand  Avenue,  Kansas 
City,  Missouri  64196: 

1.  Philip  L  Panionin,  Louisville. 
Nebraska;  to  acquire  an  additional  ia67 
percent  of  the  voting  shares  of  Louisville 
Company.  Louisville,  Nebraska,  and 
thereby  indirectly  acquire  Home  State 
Bank.  Loidsville,  Nebraska. 

a  Fodatd  Reaerve  Bank  of  Dallas  (W. 
Arthur  THbble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Windsor  Association,  Ina,  Dallas, 
Texas;  to  acquire  iai8  percent  of  the 
voting  shares  of  Fidelity  Resources 
Company.  Dallas.  Texas,  and  thereby 
indirectly  acquire  Fidelity  National 
Bank. 

2./oe  M.  Bennatte,  Hempstead,  Texas; 
to  acquire  50  percent  David  Swalm. 
Houston.  Texas,  to  acquire  20  percent 
David  Swalm,  Jr..  Houston.  Texas,  to 
acquire  10  percent  John  Shelton, 
Houston.  Texas,  to  acquire  10  percent 
and  Ronald  Woliver,  Houston,  Texas,  to 
acquire  10  percent  of  the  votii^  shares 
of  Community  Bank.  Katy,  Texas. 

Board  of  Govemois  of  the  Federal  Reserve 
System.  Febraaiy  a  1989. 


I. 

Aasociate  Secretary  of  the  Board 

[FR  Doc.  80-3379  Filed  2-13-80;  8»I5  am] 


lo  cngago  oo  novo  n  rormwMDW 


The  companies  listed  in  this  notice 
have  filed  an  appUcation  under 
i  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  1 225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throt^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  1 225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

Each  applicaticm  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Bpard  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increaseid 
competition,  or  gains  in  efficiency,  that 


outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  |»esented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  3, 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street  New  York.  New  Yoric 
10045: 

1.  Societe  Generale.  Paris.  France;  to 
engage  de  novo  through  its  subsidiary 
Fimat  Futures  USA.  In&,  Chicago, 
Illinois,  in  the  execution  of  futures 
contracts  and  options  on  futures 
contracts  for  non-affiliated  companies 
on  or  subject  to  the  rules  of  any  contract 
market  pursuant  to  {  225.25(b)(18)  of  the 
Board's  Regulation  Y.  Comments  on  this 
application  must  be  received  by 
February  28, 1989. 

E  Federal  Reaerve  Bank  of  Chkago 
(David  S.  ^tein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illbiois 
60660: 

1.  Citizens  Banking  Corporation,  Flint 
Michigan;  to  engage  de  novo  through  its 
subsidiaiy,  Gtizens  Commercial  Leasing 
Corporation,  Flint  Michigan,  in  leasing 
personal  property  or  acting  as  an  agent 
or  broker  with  respect  to  leasing 
personal  property  pursuant  to 
{  225.25(b)(5)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  tlie  Federal  Reserve 
System,  February  8, 1980. 
|sBBifer|.)olaMaa. 
AsMociate  Secretary  of  the  Board 
[FR  Doc.  80-3380  Filed  2-13-80: 8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcoholi  Drug  Abuoo,  ond  Montai 


MOTiinH;  navnafy  womniniw:  ewiui 


;  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration. 

Notice  of  meeting. 


iO/^  li/- 
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r.  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meetmgs  of  the  agency's 
initial  review  committees  in  the  month 
of  March  1989.  these  committees  will  be 
performing  initial  review  of  appUcations 
for  Federal  assistance.  Therefore, 
portions  of  the  meetings  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  ADAMHA  in  accordance 
with  5  U.S.C  552(bHe)  and  5  U.S.C  app. 
2 10(d).  Notice  of  this  meeting  is 
required  under  the  Fednal  Advisory 
Committee  Act  Pub.  L  92-463. 

Committee  Name:  Biological  and 
Neurosciences  Subcommittee  of  the 
Mental  Health  SmaU  Grant  Review 
Committee.  NIMH. 

Date  and  Time:  March  2-3: 9KX)  a.m. 

Place:  The  Omni  Sboreham  Hotel, 
2500  Calvert  Street  NW.,  Washington, 
DC2000a 

Status  of  Meeting:  Open — Mardi  2: 
9KX)-10Kn  a.m.;  Closed— Otherwise. 

Contact-  Monica  Woodfork,  Room  9C- 
05,  Paridawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
4843. 

Purpose:  The  Committee  is  charged 
with  tiie  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol  drug  abuse,  and  mental 
health  for  support  of  researdi  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biological  sciences. 

Committee  Name:  Clinical  and 
Behavioral  Sciences  Subcommittee  of 
the  Mental  Health  Small  Grant  Review 
Committee,  NIMR 

Date  and  Time:  Mardi  2-3: 9-.30  a.m. 

Place:  The  Omni  Shoreham  Hotel 
2500  Calvert  Street  NW.,  Wellington. 
DC  20008. 

Status  of  Meeting:  Open — March  2-3: 
9M)-10KX)  a.m.;  Closed— Otherwise. 

Contact-  Kimberiy  Crown.  Room  9C- 
05,  Paridavvn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
4843. 

Purpose:.  The  Committee  is  charged 
with  ihe  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biologiral  sciences. 

Committee  Name:  Services 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee, 
NIMH. 

Date  and  Time:  March  8-10: 9:00  a.in. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815. 

Status  of  Meeting:  Open — March  8: 
9:00-10:00  a.m.;  Closed— Otherwise. 

Contact-  Gloria  Yockelson.  Room  9C- 
14.  Paiidawn  Building.  5600  Fishers 


Lane.  Rockville,  MD  20857.  (301 443- 
1367. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  bom  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  to  mental  health 
epidemiology,  mental  health  service 
systems  research,  and  evaluation  of 
clinical  mental  health  services,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Biobehavioral/ 
Clinical  Subcommittee  of  the  Drug 
Abuse  AIDS  Research  Review 
Committee,  NIDA. 

Date  and  Time:  March  14-16:  WOO  ajn. 

Place:  Georgetown  I  ft  H. 
Congressional  Park-Days  Inn,  1750 
Rockville  Pike,  Rodcville,  MD  20852. 

Status  of  Meeting:  Open — March  14: 
9:00-9:30  ajn;  Qosed— -Otherwise. 

Contact-  Iris  O'Brien.  Room  10-42. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857,  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  ihe  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Sociobehavioral 
Research  Subcommittee  of  the  Drug 
Abuse  AIDS  Research  Review 
Committee,  NIDA 

Date  and  Time:  Mardi  14-16: 9:00  a  jn. 

Place:  Montrose  I  &  n,  Days  Iiui. 
Congressional  Parte  1775  Rockville  Pike, 
Rockville,  MD  20652. 

Status  of  Meeting-  Open — March  14: 
9:00-9:30  a.m.;  Closed--Otherwise. 

Contact-  H.  Noble  Jones,  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-262a 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Mental  Health 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee,  NIMH. 

Date  and  Time:  March  30-April  2: 8:30 
a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815< 

Status  of  Meeting:  Open — March  30: 
8:30-0:30  a.m.;  Closed— Otherwise. 


Contact  Irma  Fishet,  Room  9C-15, 
Paiklawn  Building,  5600  Fishers  Lane. 
Rodcville,  MD  20857,  (301)  443-6470. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  appUcations 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
of  psychoneuroimmunological 
psychosodal  behavioral  and 
psychological  aspects  of  AIDS  as  they 
relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Coundl  for 
final  review. 

Substantive  information,  summaries 
of  meetings,  and  rosters  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Camilla  Holland.  NIDA  Committee 
Management  Officer,  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857.  (301)  443-2620:  Ms. 
Joanna  Kieffer,  NIMH  Committee 
Management  Officer,  Room  9-105, 
Paiidawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857,  (301)  443-4333. 

Date:  Februaiy  9. 1980. 
PenyW.Codoffl. 

Committee  Management  Ofpcer,  Alcohol, 
Drug  Abuse,  and  MentaJ  Health 
Administration. 
[FR  Doc  80-3431  FUed  2-13-89;  8:45  am] 
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Centers  for  DiseaM  Control 

(AnnouncMnMit  No*  914] 

Contort  for  DiooMO  Control; 
Ifnmunizstion  I 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1989  for 
cooperative  agreements  for  (1) 
Assessment  Projects  to  develop 
methods/strategies  to  effectively  assess 
immunization  protection  in  the  general 
preschool-age  population  (birth  up  to 
entry  into  school)  at  the  State  or  county 
level;  and  (2)  Intervention  Projects  to 
develop  innovative  ways  to  successfully 
identify  and  vaccinate  preschool-age 
(birth  up  to  entry  into  school)  children 
living  in  inner-dfy,  high  disease 
morbidity  areas. 

Authority 

This  pro^^m  is  authorized  under 
section  317(k)(l)  of  the  Pubhc  Health 
Service  Act  (42  U.S.C  247b(kH3)).  as 
amended. 

Fligihln  Applicants 

Eligible  applicants  for  this  program 
are  the  offidal  public  health  agendes  of 
State  and  local  governments,  induding 
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the  District  of  Columbia,  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Federated  States  of 
Micronesia.  Guam,  the  Marshall  Islands, 
the  Northern  Mariana  Islands,  Palau. 
and  the  Virgin  Islands,  and  other  public 
and  nonprofit  private  entities. 
Applicants  for  both  Auessmeitt  Projects 
and  Intervention  Projects  must  have 
access  to  public  and  private  provider 
immunization  records  for  the  pre-school 
age  population  from  which  a  statistically 
valid  sample  (96%  confidence  level  with 
plus  or  minus  5%  reliability)  can  be 
obtained  so  that  results  are  transferable 
to  other  areas.  In  addition,  in  order  to  be 
eligible  for  the  Intervention  Projects, 
applicants  must  meet  the  above  criteria 
and  have  existing  immunization  clinics 
that  serve  the  inner-city  population  in 
order  to  be  responsive  to  the  needs  of 
this  project 

Availability  of  FuMb 

Approximately  $1,000,000  will  be 
available  in  Flsoal  Year  1969  to  fund  up 
to  9  cooperative  agreements.  Depending 
on  the  number  and  quality  of 
applications  received  and  approved, 
approximately  5  Assessment  Projects 
and  4  Intervention  Projects  will  be 
supported.  Average  awards  are 
expected  to  be  $110,000  with  individual 
cooperative  agreements  ranging  from 
$60,000  to  $2504)00.  It  is  expected  diat 
the  cooperative  agreement  will  begin  on 
or  about  July  1. 1989  for  a  12-month 
budget  period  within  a  1-3  year  project 
period.  Funding  estimates  outlined 
above  are  subject  to  change. 

There  are  no  matching  or  cost 
participation  requirements.  Howevo-. 
the  applicant's  contribution  to  the 
overall  program  costs,  if  any.  should  be 
provided  in  the  application. 

Purpose 

The  purposes  of  this  program  are  to 
investigate  new  means  of  assessing 
vaccine  coverage  among  preschool-age 
children  at  the  State  or  county  level  and 
to  deliver  vaccines  to  the  preschool-age 
population  in  inner-city,  high  diseases 
morbidity  areas. 

Demonstrations  should  focus  on  new 
and  innovative  ways  to  improve  the 
core  capacity  of  State,  local,  and  private 
health  agencies  to  assess  vaccination 
protection  levels  and  to  deliver 
vaccinations  to  the  target  populations  in 
the  most  cost-effldent  maimer. 

Measuring  patient  knowledge  and 
attitudes  about  the  risks/bmefits  of 
immunization  and  reasons  their  children 
are  not  immunized  is  not  the  primary 
focus  of  these  demonstration  projects. 


Progam  Requiiaments 

Recipient  Activities 

1.  Assessment  Project 

A.  Develop  cost-effective  methods/ 
strategies  for  accurately  assessing,  at 
the  State  or  county  level  the  percent  of 
the  preschool-age  population, 
vaccinated  against  diphtheria,  tetanus, 
pertussia,  polio,  measles,  mumps, 
rubella,  uid  haemophilus  influenza  b. 
ChUcbrai  receiving  vaccinations  frt>m 
both  the  public  and  private  secton 
should  be  included  in  the  assessment. 
The  assessment  strategies  developed 
should  include  and  describe  survey  type 
(prospective  versus  retrospective), 
frequency  (annual  versus  bi-annual), 
source  of  information  (e.g..  day  care 
center  records,  school  enterer  records, 
clinic  records,  or  questionnaires), 
standards  for  assessment  (dose  and 
antigen  specific),  nriintminn  number  of 
records  to  be  assessed  for  statistical 
validity,  and  sampling  procedures. 

B.  Demonstrate  that  the  measured 
immunization  levels  are  valid. 
Validation  could  include  verifying 
existing  parent  or  school  records  with 
the  providers  of  the  vaccinations  or  by 
selected  serosurvey.  Proposals  to 
conduct  serosurveys  other  than  to  verify 
accuracy  of  record  assessment  data  will 
not  be  considered  for  funding. 

C  Develop  methods  and  strategies 
which  are  finandaUy  feasible,  cost 
effective,  and  universally  applicable  for 
any  State  or  local  health  department 
use. 

Projects  funded  through  a  cooperative 
agreement  that  involve  collection  of 
iidormation  from  10  or  more  individuals 
will  be  subject  to  review  under  the 
Paperwork  Reduction  Act 

2.  Intervention  Projects 

Develop  methods/strategies  to 
successfully  identify  and  vaccinate 
preschool-age  children  in  inner-city  high 
disease  moroidify  areas.  The  strategies 
should  be  applicable  to  the  preschool- 
age  inner-dty  populations  anywhere  in 
the  country.  Strategies  should  include, 
but  are  not  limited  to: 

A.  Intensifying  educational  in-service 
training  for  pubUc  health  immunization 
clinic  staff  and  other  health 
professionals  in  the  private  sector 
responsible  for  delivery  of  vaccinations. 
Educational  efforts  should  focus  on 
ways  to  minimize  missed  opportunities 
for  vaccinating  because  of  failure  to 
follow  the  United  States  Public  Health 
Service  Immunization  Practices 
Advisory  Committee  (ACIP) 
recommendations.  Examples  of  failure 
to  follow  these  recommendations 
include:  not  administering  diphtheria/ 


tetanus/pertussis  (DTP),  oral  polio 
(OPV).  and  measles/mumpfl/rubella 
(MMR)  vaccines  simultaneously  when 
appropriate:  deferring  immunizations  for 
reasons  that  are  not  medical 
contraindications,  i.e.,  afebrile  upper 
respiratory  illness,  or  recent  use  of 
antibiotics,  or  excessively  restrictive 
intervals  between  doses,  or  pregnant    - 
household  members. 

B.  Increasing  opportunities  for 
immunization  by  (1)  integrating 
immunization  services  with  other  health 
department  services,  such  as  Women, 
InfanU  and  Children  (WIC)  or  family 
planning  clinics,  and  (2)  screening 
immunization  records  and  Glaring 
vaccinations  during  any  health 
department  or  physician  encounter 
should  contribute  to  higher  vaccination 
protection.  Traditionally,  vaccinations 
are  not  offered  except  at  well-baby  or 
scheduled  immunization  clinics.  Plans  to 
implement  policy  and  procedural 
changes  necessary  to  integrate 
immunization  services  witii  other  public 
health  programs  and  make  any  other 
changes  needed  in  the  immunization 
clinic  delivery  system  to  effectively 
identify  and  vaccinate  the  preschool-age 
population  are  encouraged. 

C.  Removing  unnecessary  barriers  to 
immunization,  such  as  inflexible, 
inconvenient  infrequent  inadequate 
clinic  houra,  pre-vaccination 
temperature  screening,  or  requiring  a 
physician  examination  prior  to 
vaccination. 

D.  Developing  special  educational 
efforts  for  the  parent(8)  of  the  preschool 
child  during  the  Brst  visit  to  the  health 
care  provider.  These  efforts  should 
stress  the  need  for  the  parent(8)  to 
retiim  at  the  appropriate  intervals  so 
their  child  can  receive  all  recommended 
vaccine  doses  by  age  two. 

E.  Conducting  special  outreach  efforts 
to  identify  inadequatefy  vaccinated 
children  and  motivate  parents  to  return 
to  the  health  provider  to  complete  their 
diild's  vaccinations.  Such  efforts  might 
include  reminder  telephone  calls  or 
postcards  and  calls  or  postcards  to 
families  missing  appointments. 

F.  Evaluating  the  impact  and  cost  of 
the  various  intervention  strategies  for 
increasing  the  percent  of  preschool-age 
children  receiving  the  recommended 
vaccines  and  required  doses  appropriate 
for  their  age.  Evaluation  of  interventions 
will  require  the  assessment  of  the 
percent  of  preschool-age  children  age- 
appropriately  vaccinated  prior  to  the 
interventions  and  the  resulting  percent 
of  preschool-age  children  age- 
appropriately  vaccinated  as  a  result  of 
the  interventions.  Evaluation  should 
include,  but  is  not  restricted  to, 
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measuring  the  corresponding  changes 
when: 

(1)  ACIP  recommendations  are 
followed; 

(2)  Missed  opportunities  are 
eliminated  by  better  integration  of 
health  department  services; 

(3)  Unnecessary  barriers  are  ranoved; 

(4)  Parents  are  given  special 
educational  motivational  information 
during  their  first  visit  and. 

(5)  ^>ecial  outreach  efforts  are  carried 
out 

Centacs  for  Disease  CoDtrol  Activities 

1.  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  activities  designed  to  reach 
the  target  populations. 

2.  Provide  current  scientific 
information  regarding  known  strategies 
for  improving  immunization  levels  and 
measuring  impact  among  the  inner-dfy 
preschool-age  population. 

3.  Provide  assistance  in  data 
management/analysis. 

4.  Transfer  intervention  and 
assessment  methods  and  techniques 
developed  in  this  program  to  other 
States  and  communities  when 
appropriate. 

Evaluation  Ciitaiia 

Applications  will  be  evaluated  on  an 
individual  basis  according  to  the  criteria 
below: 

1.  New  Applications 

A.  Assessment  Projects 

(1)  The  applicant's  understanding  of 
the  purpose  of  the  program  and  the 
appropriateness  and  feasibilify  of  the 
project  and  the  potential  for  positive 
impact  of  the  project  on  meeting  the 
stated  goals  of  the  program.  (10  points) 

(2)  The  extent  to  which  back^imd 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  adininistrative 
support  accessibilify  to  an  adequate 
number  of  immunization  records  of  the 
target  population  to  produce  statistically 
valid  results,  and  the  ability  to 
accomplish  project  goals.  (10  points) 

(3)  llie  degree  to  which  long-  and 
short-term  objectives  are  consistent 
with  the  purpose  of  the  demonstration 
project  and  are  realistic,  specifia 
measurable,  and  time-phased.  (10 
points) 

(4)  "The  qualify  of  the  plan  of  (^>eration 
for  conducting  and  monitoring  proposed 
activities  and  the  degree  to  which  the 
plan  covers  each  proposed  assessment 
activity  oulined  under  "Recipient 
Activities"  and  specifies  the  what  who. 
where,  how.  and  the  timing  for  start  and 
completion  of  each.  (25  points) 


(5)  The  quality  of  the  immunization 
record  validation  strategies  to  verify 
that  data  obtained  are  accurate.  (10 
points) 

(6)  "1110  degree  to  which  the  evaluation 
plan  will  be  able  to  measure 
achievement  of  each  objective  and  the 
quality  of  the  methods  and  instruments 
to  be  used.  (10  points) 

(7)  The  extent  to  which  methods  and 
strategies  proposed  are  financially 
feasible  and  transferable  to  other  States 
or  counties.  (15  points) 

(8)  The  extent  to  which  qualified  and 
experienced  personnel  are  available  to 
carry  out  the  proposed  activities  of  the 
project  (10  points) 

E  Intervention  Projects 

(1)  The  applicant's  understanding  of 
the  purpose  of  die  program  and  the 
appropriateness  and  feasibility  of  the 
project  and  the  potential  for  positive 
impact  of  the  project  on  meeting  the 
stated  goals  of  the  program.  (10  points) 

(2)  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  adininistrative 
support  accessibility  to  an  adequate 
number  of  immunization  clinics  and 
clinic  records  of  the  target  population  in 
both  the  demonstration  site(s]  and 
con^iarison  site(s)  to  produce 
statistically  valid  resxilts.  and  the  ability 
to  accomplish  project  goals.  (10  points) 

(3)  The  degree  to  which  long-  and 
short-term  objectives  are  consistent 
with  the  purpose  of  the  demonstration 
project  and  are  realistic,  specific, 
measurable,  and  time-i^sed.  (10 
points) 

(4)  'The  quality  of  the  plan  of  operation 
for  conducting  and  monitoring  proposed 
activities  and  the  degree  to  which  the 
plan  covers  each  proposed  intervention 
activity  outlined  under  "Recipient 
Activities"  and  specifies  the  what  wfaa 
where,  how.  and  the  timing  for  start  and 
completion  of  eadL  (25  points) 

(5)  The  quality  of  the  immunization 
record  validation  strategies  to  verify 
that  data  obtained  are  accurate.  (5 
points) 

(6)  "The  degree  to  which  die  evaluation 
plan  will  be  able  to  measure  success 
and  costs  of  the  various  intervention 
strategies  to  increase  the  percent  of 
preschool-age  children  receiving  die 
recommended  vaccines  and  required 
doses  appropriate  for  their  age.  and 
specifies  the  mediods  and  instruments 
to  be  used.  (10  points) 

(7)  The  extent  to  which  mediods  and 
strategies  proposed  are  financially 
fieasible  and  transferable  to  other  inner- 
dty  preschool-age  populations.  (10 
points)- 


(8)  Hie  extent  to  wdiich  qualified  and 
eiqierienced  personnel  are  availaUe  to 
cany  out  the  pnq>osed  activities  of  the 
project  (10  points) 

(9)  The  ability  of  the  applicant  to 
make  poUcy  and  procedural  changes 
necessary  to  integrate  immunization 
services  with  odier  public  health 
programs  and  make  odier  changes 
needed  in  die  immunization  clinic 
delivery  system  to  effectively  identify 
and  vaccinate  the  inner-dty  preschool- 
age  population.  (10  points) 

In  addition,  consideration  will  be 
given  to  die  extent  to  which  the  budget 
request  and  proposed  use  of  project 
funds  are  appropriate  and  reasonable. 

Z  Continuation  Awards 

Continuation  awards  widiin  an 
approved  project  period  will  be  made  on 
the  basis  of  availability  of  funds  and 
documented  progress  toward  the 
achievement  of  established  short-  and 
long^ange  objectives;  the  extent  to 
whidi  objectives  fm  die  new  budget 
period  are  consistent  with  the  purposes 
for  which  the  cooperative  agreement 
was  originally  approved:  are  realistic, 
specific,  measurable,  and  time-phased; 
and  the  extent  to  which  proposed 
changes  in  the  need  for  siqyport  long- 
term  objectives,  methods  of  operation, 
evaluation  plans  or  personnel  are  likdy 
to  enhance  the  success  of  the  project  In 
addition,  consideration  will  be  given  to 
the  extent  to  which  the  budget  request 
and  proposed  use  of  projed  funds  are 
appropriate  and  reasonable. 

EX).  12372  Review 

Applications  are  snbjed  to  review  as 
governed  by  Executive  order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Catak>g  (rf  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.283. 

Application  Submissian  and  DeedKae 

Applicants  may  submit  more  dian  one 
appUcation  under  this  announcement 
Each  application,  however,  must  be 
conqilete  as  it  will  be  evaluated 
separately  without  reference  to  any 
other  applicatioa 

Tlie  original  and  two  ccq>ies  of  die 
apidicatimi  (PHS  Fonn  5101-1)  must  be 
submitted  to  Nancy  C  Bridger.  Grants 
Management  Officer,  &ants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  255  East  Paces  Feny  Road.  NE.. 
Room  30a  Adanta.  GA  30306.  on  or 
before  April  14, 1989. 
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L  Deodliae:  Applkatioos  shall  be 
coosideftd  as  imwitliM  the  daadlioa  if 
they  are  eifter  A.  Received  oa  or  before 
the  deadline  date:  or,  B.  Sent  on  or 
before  the  deadline  date  and  received  in 
time  for  sobmisaion  to  the  independent 
review  group.  (Applicants  most  request 
a  legibly  dated  \3&.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  tram  a  commercial  carrier  or  U3. 
Postal  Service.  Private  metered 
postmarks  shaU  not  be  accepted  as 
proof  of  timely  mailing.) 

Z  Late  AppucathmB:  Applications 
which  do  not  meet  tiw  criteria  ta  I.A.  or 
B.  above  are  considered  late 
appUcattona.  Late  appBcatfons  wffl  not 
be  ooMidered  in  tiie  cumnt  competition 
and  will  be  returned  to  the  appliamt 

Where  To  Obtain  Addttlonal 
bfonnatfoa 

Aoonplele  program  descriptkiiii 
information  oo  applfcatioB  procedures 
and  application  package  may  be 
obtained  from  AJme  rnglsanng.  Grants 
'      MnnagsMsnt  Speciatot.  Grants 

Grants  Office.  256  Eaat  Pacea  Fany 
Road.  NE..  Room  300.  Atlanta.  GA  30806 
(404)  643-0040  or  FTS  296-OeM. 

Please  refer  to  Annoanoement 
Number  914  when  mqiieeting 
faifonratian  and  anbadtting  any 
appUcatioa  on  the  RFA. 

Technical  assiatanoe  awy  be  obtained 
from  Roger  Bsmisr.  FklX.  Division  of 
ImmuniMtion.  Center  for  Revsntion 
Services.  Centan  for  Disease  ContooL 
Atlanta.  GA  30333.  (404)  oa^^OOl  or 
FTS  236-1864. 

Dated:  Febnury  8, 1980. 
■abirtl.PMtK. 

Acting  Dinetot,  <3lfie»  of Png^vm  Support. 

CentgnferOuma  OmtnL 

(FR  Do&  80-3400  FUmI  a-lS-aa:  fc4S  Ml] 


Food  Mid  OniQ 


for  Um  bi  Rocky 

A^    ' 


r:  Food  and  Drag  Administratian. 
Acnoii:  Nottoe. 


:  The  Food  and  Drag 
Administration  (FDA)  is  annoandng  the 
availability  of  target  animal  safety  and 
efiisctivenass  and  anviranaMntal  data  to 
be  used  fai  support  of  a  new  anteal  drag 
appUcation  (NADA)  or  aupplaaental 
N  ADA  for  osa  of  fienbandaaole  in  Type 
C  feed  for  Rocky  Moaatain  bMiem 
sheepw  The  data,  contained  inPublic 
Master  FOe  q>MF)  5071.  wera  compiled 
under  Interregional  Reeearch  Preiect  Na 


4  (IR-4).  a  national  agricaltgra  program 
for  obtaining  charanoes  for  use  of 
agricultural  products  for  minor  or 

special  uses. 

ABSana:  Sabstft  NADA's  to  the 

Document  Control  Sectkm  (WV-M). 
Center  for  Valsrinaiy  Medicine,  Food 
and  Drag  Administration.  5000  PIshsrs 
Lane,  RockviUe.  KA) ; 


ICOMTMCTS 

Dianna  T.  Mdlae,  Center  for  Veterinary 
Medfdne  (HFV-1S5).  Food  and  Drag 
Administration.  5600  FIdiera  Lane. 
RodcviOe.  MD  200B7, 301-443-4013. 

Fenbendaxole,  wfaoi  used  hi  sheep  feed. 
is  a  new  animal  drug  under  section 
201(w)  of  the  Federal  Food,  Drag,  and 
Coametk  Act  (the  act)  (21  U.&C 
321(w)).  As  a  new  animal  (bug. 
fenbendasole  ia  sofatact  to  sectkn  SU  of 
die  act  (21  IL&C  300b).  Ilierefore.  ita 
uses  in  sheep  must  be  covered  by  an 
approved  NADA  or  sundamental 
NADA.  IR-4.  Rutgers  UniversUy.  Cook 
CoDaga.  New  Branswick.  NI 00009.  haa 
provided  data  and  information  to 
demonatrata  effectivenees  and  safety  to 
the  target  animal  for  use  of 
fenbendaaole  in  l>pa  C  fsed  for 
treatment  and  control  of  hmgworms 
{JProtottroagyluM  qm.)  in  Rodqr 
Mountain  U^aam  «ieq>  {Ovi» 

IR-4  also  provided  an  envinMunental 
assessment  of  possible  iaapacts  at  the 
site  of  use  of  die  aniaial  drag  product 

Ite  data  and  information  eubmitted 
by  IR-4  ara  oontainad  in  FMF  5071. 
Sponsors  of  NADA's  or  sapptonental 
NADA's  may.  widiout  further 
authoriiation.  reference  dMPMF  to 
support  approval  An  NADA  or 
supplemental  NADA  should  incfaide.  hi 
additian  to  a  rafsrenoe  to  dke  PIkff  (and 
any  neooaaary.  authoiixed  rafsrance  to 
data  in  praviooaly  approved  NADA's). 
drag  laheBng.  and  other  inforaration 
needed  lot  approval,  snch  as  data 
concerning  manafactadng  awthoda. 
facilities  and  oontrola.  and  information 
addressing  the  potential  environaMntal 
impacts  of  the  manufacturing  process. 
Mora  information  concerning  the  P^ff  or 
requiremenU  far  approval  <n  an  NADA 
may  be  obtained  fnua  the  contact 
person  (address  above). 

In  accordance  with  the  freedom  of 
infomattan  proviaiooa  of  Part  20  (21 
CFR  Part  20)  and  1 614.11(eX2Xii)  (21 
CFR  6M.ll(e)(2Xii)).  a  aaaHaaiy  of 
safety  and  effectiveness  data  and 
infoniatian  aubatftted  to  sapport 
approval  <rfthia  application  aiay  be  seen 
in  the  Docketa  Manegeaeat  Branch 
(HFA-a06).  Food  and  Dn« 
Administration.  Rm.  4-62. 5600  Fishers 


Lane.  Rockville.  hfi}  20067.  from  0  ajL 
to  4  pjn..  Monday  through  Friday. 

Dated:  ffBbniary  7,  IMH 
Kkii«dH.Ted(S. 

Deputy  Dinctor,  Center  for  Veterinary 
Medicine, 
[FR  Doc  80-3385  Filed  2-13-80: 8:46  am] 


gyndrow;  Sorvloo  Pomonrtration 


ft  Ihalth  RciaoaftBS  and  Services 
AdminUtration.  PHS.  DHHS. 

ACTNM:  Nottoe  of  availability  of  funds. 


R  The  Barean  of  Material  and 
CUM  Health  and  RaaoHoea 
Development  (BMCHRD).  Health 
Resources  and  Services  Administration 
(HRSA).  announces  that  Fiacal  Year 
(FY)  1900  funds  ara  available  for  Service 
Demonstration  Pro-am  9«nta  to 
develop  projecta  demonstrating  a 
comprehensive,  cost  efiective, 
ambulatory  and  community-based 
health  care  and  support  system  for 
persons  with  Acquired  famnune 
Deficiency  Syndrome  (AIDS)  and  odier 
Himaa  Imnanodaficiancy  Virus  (HIV) 
related  conditions.  Applicants  will  be 
expected  to  demonstrate  a  thorough 
underetanding  of  the  AIDS/HIV 
epidemic  as  it  afiiDCto  their  oonununity, 
the  need  and  demand  for  services,  and  a 
realistic  and  comprehensive  plan  for  a 
service  delivery  system  whidi  builds 
upon  existing  community  health 
resources.  The  planned  service  delivery 
system  should  be  stractared  on  a 
continuum  of  can  auHlel  such  that 
appropriate  services  are  available  to  an 
HIV-infected  individual  as  these  are 
required. 

Applicaato  from  the  Standard 
Metropolitan  Statistical  Areas  (SMSAs) 
with  a  cumulative  total  of  400  or  more 
AIDs  cases  as  reported  by  the  Centers 
for  Disease  Control  as  of  September  12. 
1986  are  eligible  to  compete  for  new  and 
renewal  grante  (see  Ai^endix  A). 

Funds  were  appropriated  by  Pvb.  L. 
100-436  for  thia  purpose  under  the 
authority  of  sectton  301  of  the  Public 
Health  Service  (PHS)  Act  (42  U.S.a 
241). 

OMTK  To  receive  consideration,  grant 
application  mnat  be  reoeivediiy  the 
Grante  Management  OfBcer  by  April  17. 
1969.  Applications  shall  be  considefed 
aameettag  the  deadline  if  diey  ara 
either  (1)  received  on  or  before  the 
deadline  date:  or  (2)  postmaiiied  on  or 
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before  the  deadline  date  and  received  in 
time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmaik.  Private  metered  postnuirks 
shall  not  be  accepted  as  proof  of  timely 
mailing.  Applicanto  which  do  not  meet 
the  deadline  will  be  considered  late 
applications  and  will  be  returned  to  the 
applicant 

PON  nmTHm  inrmmution  contact: 
Requests  for  technical  or  programmatic 
information  should  be  directed  to  Mr. 
George  Ersek,  Project  Office.  AIDs 
Services  Branch.  BMCHRD,  Paridawn 
Building.  Room  9A-05,  5600  Fishera 
Lane.  Rockville,  Maryland  20657  (301 
443-0652).  Grant  applicante  (Form  PHS 
5161-1  with  revised  face  sheet  HHS 
Form  424  approved  under  OMB  Number 
0346-0006),  accompanying  guidance 
materials,  and  adcUtional  Loiormation 
regarding  business  administration  or 
fiscal  issues  related  to  the  awarding  of 
grante  under  this  notice  may  be 
requeted  from  Ms.  Glenna  WUcom, 
Grante  Management  Specialist 
BMCHRD.  Paridawn  Building.  Room 
llA-16, 5600  Fishers  Lane,  Rockville. 
Maryland  20657  (301 443-1440).  The 
original  and  two  copies  of  the 
application  must  be  submitted  to  Ms. 
Wilcom. 

SUPPLlMOrr  ARV  MPOmiATION: 

Program  Objectives. 

The  AIDS  Service  Demonstration 
Program  is  intended  to  support  the 
development  and  demonstration  of 
community-based  systems  of  care  which 
provide  the  spectrum  of  needed  services 
for  people  with  HIV  infection  and  ito 
complications,  and  provide  appropriate 
alternatives  to  inpatient  hospital  care. 
Such  systems  must  be  developed  in 
response  to  a  careful  assessment  of  the 
commimity's  needs  and  must  assure  the 
coordination  of  the  community's  health 
care  resources.  Applicante  should 
propose  innovative,  cost  effective  means 
of  providing  services,  and  should 
develop  specific  strategies  to  reduce  the 
need  for  inpatient  hospital  care  and  to 
link  together  community  health 
resources.  For  piuposes  of  the  grant 
consideration  must  be  given  to  the 
needs  and  resources  of  the  entire 
community,  defined  as  the  SMSA  for 
which  the  application  is  submitted. 

Since  a  dteproportionately  high 
number  of  persons  with  AIDs  and  HIV 
infection  are  from  minority  populations, 
particular  attention  should  be  placed  on 
developing  appropriate  outreach  and 
culturally-sensitive  case  management 
strategies,  as  well  as  arranging  for 
services  so  that  cultural  and  language 


differences  are  adequately  addressed. 
Additionally,  specific  AIDs  education 
outreach  and  counseling  programs  must 
be  directed  toward  intravenous  drug 
users  and  their  sexual  partners,  and 
accessible  services  for  infected  women 
and  their  children  need  to  be  identified 
and  linked  to  other  community  services. 
Because  of  the  demonstration  nature 
of  the  program,  emphasis  should  be 
placed  on  how  the  program  can  operate 
when  Faderal  funding  is  no  longer 
available  and  on  how  the  proposed 
project  might  serve  as  a  model  for  other 
communities  with  significant  numbers  of 
persons  with  AIDs  and  other  HIV- 
related  conditions. 

Technical  Assjetance 

The  Division  of  AIDs  Programs  will 
conduct  a  Technical  Assistance 
workshop  to  provide  assistance  in 
developing  and/or  competing  a  grant 
application  for  submission.  The  one-day 
woriuhop  will  be  held  March  21. 1989  in 
the  Paridawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland,  starting  at 
approximately  9:00  a.m.  Please  contact 
Ms.  Janice  Edmonds  on  301 443-0652  for 
further  details. 

Availabittty  of  Funds 

Approximately  $14.0  million  is 
available  in  FY  1906  for  die  AIDs 
Service  Demonstration  Program  grante. 

Both  new  and  renewal  grante  will  be 
competitively  awarded.  Renewal 
applicante  are  defined  as  those 
organizations  which  have  previously 
been  awarded  HRSA  AIDs  Service 
Demonstration  grante  and  whose 
original  budget  and  project  periods 
expire  on  September  30, 1989.  It  should 
be  noted  that  not  only  wnll  the  renewal 
applications  be  awarded  on  a 
competitive  basis  but  that  new  applicant 
organizations  from  the  same  SMSAs  are 
permitted  to  submit  competing 
applications.  These  new  applicante  must 
demonstrate  the  ability  to  work  within 
established  coalitions  that  have  been 
woiking  successfully  with  prexiously 
HRSA-funded  projecte. 

Hie  budget  and  project  periods  for 
new  and  renewal  grante  will  begin 
October  1, 1989.  The  budget  and  project 
period  for  all  applicante  will  be  for  2  to  3 
years,  i.e.,  fun(te  awarded  in  FY  1989 
may  be  expanded  over  the  2  to  3  year 
project  period.  This  requires  all 
applicante  to  submit  a  budget  for  each  of 
the  2  to  3  years  as  well  as  a  summary 
budget  for  the  entire  period.  Not  more 
than  one  grant  award  will  be  made  in 
any  one  SMSA. 

Pending  the  availability  of  funds,  an 
announcement  may  appear  in  the 
Federal  Register  at  a  future  date  for 
current  grantees  in  the  following  cities: 


Phoenix,  Arizona 

San  Diego,  Califorate 

Santa  Ana-Analieiin.  Califorate 

Washington.  DC 

Palm  Beach.  Florida 

PL  Lauderdale.  Florida 

Atlanta.  Georgia 

Chicago,  Dlinoia 

New  Orelana,  Louisiana 

Boston,  Massachuaetts 

Newark.  New  Jersey 

Naasau-SufFoUc  New  Yock 

Philadelphia.  Pennsylvania  and  Camden. 

New  Jersey 
San  Juan.  Puerto  Rico 
Dallas.  Texas 
Seattle.  Washington 

EUgjUe  Applicante 

PubUc  and  private  entities,  non-profi 
and  for-profit  located  in  and  providing 
services  to  the  SMSAs  listed  in 
Appendix  A  are  eligible  to  apply. 
Eligible  entities  may  include,  but  not 
limited  to  State  or  local  health 
departments;  public  or  private  hospitals: 
and  consortia  of  health  care  and 
community  organizations  which  can 
develop  a  comprehensive  ambuUtory 
community-  and  home-based  AIDS 
support  program  offering  appropriate 
and  compassionate  care  at  reduced 
coste 

CoOaborattan/Coonfinatkm  widi  Odiar 
AEOS  Programs 

To  the  mmriiniim  extent  possible,  die 
grantees  will  be  expected  to  worii 
closely  and  coordinate  their  activities 
widi  the  Robert  Wood  Johnson 
Foundation  AIDS  Health  Services 
Program  grantees:  die  Pediatric  AIDS 
Health  Care  Demonstration  Projecte 
funded  by  HRSA:  the  AIDS  Community 
Outreach  Demonstration  Projecte 
supported  by  the  National  Institate  of 
Chvg  Abuse;  information,  pubUc 
education/prevention  and  testing 
programs  supported  by  the  Centers  for 
Disease  Control;  the  drug  clinical  trial 
studies  and  other  research  programs 
conducted  by  the  National  Institutes  of 
Health;  the  Community  Health  Centers, 
funded  under  section  33a  Migrant 
Health  Centers  funded  under  section 
329,  and  Health  Care  for  the  Homeless 
Projecte  funded  under  section  340  of  the 
PHS  Act  supported  by  HRSA;  Stete 
Health  Departmente  or  other 
appropriate  Stete-level  representetives: 
and  community-based  AIDS  service 
organizations. 

Review  and  Evaluation  Criteria  for 
Applications 

Applications  for  the  new  FY  1960 
grants  will  be  reviewed  and  rated  by  an 
objective  review  committee  based  on 
the  applicant's  demonstrating:  The 
ability  to  coalesce  broad-based 
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community  support  among  ^ipropriat* 
agende*  utd  prognuaa  nd  invohr*  wuA 
agenciM  and  programs  from  all  of  tfaa 
citiea  and  countiea  of  the  SMSAa  tiatad 
on  Appendix  A.  This  ^>plicatioo  ahould 
indicate  that  the  applicant  has  a 
thorough  understanding  of  AIDS  aad  the 
HIV  epidemic;  the  need  and  demand  for 
ambulatory  and  mental  health,  and 
community-  and  home-baaad  eervioee, 
including  education  and  prevention 
servkee  for  ImfiTidnals  witfi  high  ride 
behaviors;  and  an  indentification  of 
gaps  in  the  continuum  of  care.  The 
applicant  should  further  damnnatrata 
the  availability  and  accessibility  of 
advocacy  services  for  persona  with  HIV 
infection  such  that  these  individuala 
may  avail  themselves  of  existing 
Federal,  State  and  local  law*  providing 
nondiscrimination  protection  and  the 
experience  and  potential  to  provide 
treatment  and  saiqx»t  to  the  largest 
namber  of  patients  with  AIDS  and  other 
HIV-related  conditiona  within  eligible 
SMSAs  at  the  least  coat  Cumnt 
grantees  applying  to  have  dieir  grant 
renewed  muat  demonstrate  and 
document  their  progreas  in  achieving  the 
above  noted  criteria.  la  additioo. 
renewal  appUcants  must  provide  a 
budgetary  status  report  indicating  the 
apfncanf  s  piogrees  in  ootaMng  other 
sources  of  funding  for  thoae  activities 
and  services  preWoosly  auppported  by 
HRSA  binding  tmdar  the  Service 
Denunatratioo  grant  Renewal 
applicanta  era  expected  to  provide  an 
evaloatian  of  the  efEactiveBeea  of  each 
component  of  their  entrant  Service 
Demonstratkn  pm^^ct  and  in^cate  on  a 
priority  basis  thoae  oompooents  that 
requira  oontiniied  HRSA  grant  siqiport 
A  renewal  application  must  preeent  an 
adequate  needs  sssessment 
documenting  continuing  8ap(s)  in 
services  in  order  to  be  considered 
acceptable. 

All  appUcanIs  moat  develop  en 
implementation  plan  that  tnchidea  a 
milestone  chart  or  ttane  schedele  that 
shows  the  phase-in  of  each  component 
of  the  delivery  system  and  the  expected 
coaspletion  dates  of  varioos  profect 
ob|ectivee  over  the  course  of  the  pant 
period.  All  sources  of  fimdiag  to  support 
the  organixations  that  will  work  with  the 
grantee  muat  be  aoamtely  reflected  in 
the  applicant's  bodget  Specific  attention 
must  be  given  to  assuring 
comprahensiveness  and  appropriateness 
of  services,  and  access  to  aJl  segmente 
of  the  affected  population.  Where 
eppropriate,  applicants  from  contlguoiM 
nommnnihes  shJauld  andsttake 


cooperative  regional  systeeM  of  care  in 
order  tfMrt  doiriicatioB  of  aefvioes  can  be 
avoided  More  detailed  infomation  on 
the  review  aad  evaJaatkm  criteria  and 
how  to  prepwe  the  application  may  be 
found  in  ttie  pant  epplicatioB  kit  and 
tedmical  assistance  maniia*  that  will  be 
mailed  upon  request 

ADowhleCeate 

The  baaia  for  detannining  tne 
allowability  and  aUocability  of  oocte 
charged  to  PH8  granto  is  set  forth  in  45 
CFR  Rul  74.  Subpart  Q  and  4S  CTR  Pert 
92  for  State  and  local  governments. 
These  regulations  implement  the  five 
separate  sets  of  cost  principles 
prescribed  for  grant  recipients,  which 
are:  0MB  Qrcular  A-87  f  or  State  and 
local  governments;  OMB  Circular  A-21 
for  institutions  of  higher  education;  45 
CFR  Part  74,  Appendix  E  for  hospitals; 
OMB  Circular  A-122  for  nonprofit 
organiaationr,  and  48  CFR  Chapter  1. 
Subpart  S1.2  for  forivafit  (riaamwrial) 
organise  tiona. 

Other  Award  Intosmatian 

A  successful  applicant  mdei-  tUs 
notice  will  submit  reports  in  accordance 

with  the  provieione  of  the  general 

regnlationa  whkfa  apply  under  46  CFR 
Part  74,  Subpart  ).  Muaitorii^  and 
Reporting  of  Program  Pbijoi  stance  and 
Part  82.40  which  appbee  to  State  end 
local  I 


Assistence  mmber  for  the  AIDS  Servfee 
Demonetratiou  Program  is  13.1S3. 

Data.  DwMiber  28.  Mas. 
lokDiLKalse. 

AcUag  AdmMttraiot. 

A 


The  AIDS  Service  Demonstration 
Prop—  haa  been  detsrminad  to  be  a 
program  wUch  ia  suMact  to  the 
provialane  of  Execnttve  Order  12372 
fiWiKtidng  intraguverumental  review  of 
Federal  programa,  as  iB^)lemented  by  45 
CFR  Part  loa  Executive  Order  12372 
allowa  States  the  option  of  setting  np  a 
system  for  reviewing  eppUcetions  firam 
within  tiheir  States  for  assistance  under 
certain  Federal  programs,  llie 
appllcadon  package  under  this  notice 
will  contain  a  listing  of  States  which 
have  chosen  to  set  up  such  a  review  and 
will  provide  a  point  of  contact  in  the 
States  for  the  review.  ApplicanU  should 
prompdy  contact  their  State  ringle  point 
of  contact  (SPOC)  and  fidlow  dieir 
instructions  prior  to  the  submission  of 
an  applicatioa.  The  SPOC  haa  80  days 
after  the  applkation  deedline  date  to 
submit  ite  review  comments. 

The  OMB  Catakig  of  Federal  Domeetic 


CmE8  EUQIBLE  FOR  NEW  AND  RENEWAL 

Grants:  Cumulative  Cases  Of  AIDS 
Reported  to  the  Centers  for  Dis- 
ease Control  as  of  September  12. 

1968.  FOR  SMSAS  WITH  MORE  Thmi 

400  Cases  OF  AIDS 
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CmES  EUQBLE  FOR  NEW  AND  RENEWAL 

Grants:  Cumulative  Cases  of  AIDS 
Reported  to  the  Centers  for  Dis- 
ease Control  as  of  September  12, 

1988,  FOR  SMSAs  WITH  MORE  THAN 

400  Cases  OF  AIDS-ConikNied 


SMidvtf 

CMOS  and  oounSos 

Cunula- 

■Sm 

Indueadinsw 

SMSA 

mm 

iaOMa«.lflM~ 

OMoSaiy- 
Ijpav  County. 
UomoMon 
County.  Maoomb 
County,  OoUind 
County.  SLCWr 
Coun«.wavne 
County. 

857 

11.  Rh«rai8e4w 

OnMoCNy: 

428 

BomwBn^ 

fmrnnaa  atr. 

'   Ontvto(N). 

Ssn  Bsfnvdbio 

County.  8m 

COMl^ 

I^Paimon- 

PMHlcaty: 

424 

CMlon-PHMie, 

PMMSonCay- 

NJM; 

Paiiiie  Ooun». 

R- 
N> 


[FR  Doc.  80-3433  Filed  2-13-80;  8:45  am] 


PregnMi  Aimouncwnwiti  ProposMi 
Rcvtew  CiIImIs  end  FundbiQ  Pvfonly 
for  Grants  for  TWo-YMf  Programs  (»f 
Schools  of  MadkkM  or  OataopBlliy 

The  Heelth  Reaources  and  Servicea 
Administration  announces  that 
spplications  for  Fiscal  Year  1980  Granto 
for  Two- Year  Programs  of  Schools  of 
Medicine  or  Osteopathy  are  now  being 
accepted  under  the  authority  of  section 
788(a).  Public  Health  Service  Act  and 
section  631  of  Pub.  L  100-607. 
Commente  are  invited  oa  the  proposed 
review  criteria  and  proposed  funding 
priority  listed  below. 

Section  788(a)  authorizes  the  award  of 
grante  to  maintain  and  improve  schools 
which  provide  the  firet  or  last  two  yean 
of  educaticm  leading  to  the  degree  of 
doctor  of  medicine  or  osteopathy. 
Grante  provided  under  this  authority  to 
schools  that  were  in  existence  on 
September  30. 1985,  may  also  request 
support  for  construction  and  purchase  of 
equipment 

To  be  eligible  for  a  grant  under  this 
authority,  the  applicant  must  be  a  public 
or  nonprofit  private  school  providing  the 
first  or  last  two  years  of  education 
leading  to  the  degree  of  doctor  of 
medicine  or  osteopathy  and  be 
accredited  or  be  operated  jointly  with  a 
school  that  is  accredited  by  a  recognized 
body  or  bodies  epproved  for  such 
purpose  by  the  Secretary  of  Education. 


Approximately  $460,000  is  being  made 
avaUable  for  new  awards  for  Fiscal 
Year  1989.  It  is  estimated  that  2-3 
projecte  averaging  $153,000  will  be 
supported. 

Proposed  Review  Criteria 

Approval  of  all  applications  will  be 
based  on  an  analysis  of  the  following 
factors: 

(1)  The  extent  to  which  the  prefect 
meete  the  intent  of  section  788(a) 
legislation: 

(2)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  grant  supported  objectives  in  a 
cost  effective  manner 

(3)  The  adequacy  of  die  qualifications 
and  experience  of  the  staff  and  faculty; 

(4)  The  relative  effectiveness  of  the 
proposed  project  in  improving  the 
quality  of  and/or  access  to  medical 
educetion;  and 

(5)  The  extent  to  whidi  die  project  is 
effiective  hi  ite  recruitment  and  retention 
of  minority  and  disadvantaged  students. 

In  addition,  the  following  medianisma 
may  be  applied  in  determining  the 
funding  of  epproved  applications: 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  ccmtinuations  ahead  of  new 
projecte. 

2.  Funding  priorities — ^favorable 
adjustment  of  review  scores  when 
applicationa  meet  specified  objective 
criteria. 

3.  Special  consideration — 
enhancement  of  priority  scores  by  merit 
reviewere  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 


Proposed  Funduig  Priority 

For  FY  1989  in  determining  the  order 
of  funding  of  approved  applications,  it  is 
proposed  to  give  priority  to:  Projecte 
which  satisfactorily  demonstrate  a  net 
increase  in  enrollment  of 
underrepresented  minorities  in 
proportion  or  more  to  their  numbers  in 
the  general  population  or  can  dociunent 
extent  to  which  applicant  attracts, 
retaina,  and  assures  program  completion 
of  underrepresented  minorities  (i.e.. 
Black,  Hispanic,,  and  American  Indian, 
Alaskan  Native  minority  trainees). 
These  population  groups  continue  to  be 
underrepresented  in  the  medical 
profession  and  have  insufficient  access 
to  primary  medical  care.  Their 
representation  should  be  increased  to 
ensure  equitable  opportunities  to  a 
oireer  in  medicine  and  equal  access  to 
health  care  services.  Studies  show  that 
minority  physicians  provide  a  greater 


proportion  of  health  care  for  medically 
underserved  populations  than  other 
United  States  physicians.  Therefore,  this 
funding  priority  is  designed  to  increase 
the  number  of  underrepresented 
minority  physicians. 

Interested  persons  are  invited  to 
comment  on  the  proposed  review 
criteria  and  funding  priority.  Normally, 
the  comment  period  would  be  60  days. 
However,  due  to  the  need  to  implement 
any  changes  for  the  Fiscal  Year  1969 
award  cycle,  this  comment  period  has 
been  reduced  to  30  days.  All  commente 
received  on  or  before  March  16, 1989 
will  be  considered  before  the  final 
review  criteria  and  funding  priority  are 
established.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  stating  whether  the 
final  review  critarta  and  funding  priority 
will  be  applied. 

Written  commente  diould  be 
addresaed  to: 
Director,  Division  of  Medicine.  Bureau 

of  Health  Professions.  Health  : 

Resources  and  Services 

Administratioa  Parklawn  Building. 

Room  40-25.  5600  Fishers  Lane. 

Rockville.  Maryland  20857.  Telephone: 

(301)  443-619a 

All  commente  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address  weekdays  (Federal 
holidays  excepted)  between  the  houra 
8:30  a-m.  and  SHO  p.in. 

The  application  deadline  is  Mardi  31. 
1989.  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  bef<»e  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarlcs 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  will  be  returned  to  the 
applicant  Requests  for  application 
materials,  questions  regarding  grante 
policy  and  completed  applications 
should  be  directed  to: 
Grants  Management  Officer  (D-31), 

Bureau  of  Health  Professions,  Health 

Resources  and  Services 

Administration,  Parldawn  Building. 

Room  8C-22, 5600  Fishers  Lane, 

Rockville,  Maryland  20657,  Telephone: 

(301)  443-606a 

Should  additional  programmatic 
information  be  required,  please  contect 
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Primary  Care  Medical  Education 
Branch,  Division  of  Medicine,  Bureau 
of  Health  Professions,  Health 
Resources  and  Services 
Administration.  Parldawn  Building, 
Room  4C-18. 5600  Fishers  Lane, 
Rockville,  Maryland  20657.  Telephone: 
(301)443-3614. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Traning  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  The  0MB  clearance 
number  is  0915-0060. 

This  program  is  listed  at  13.149  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  that  request 
construction  assistance  are  subject  to 
the  intergovernmental  review  under 
provisions  of  Executive  Order  12372.  as 
supplemented  by  42  CFR  Part  loa 
Intergovernmental  Review  of  Federal 
Programs.  Applications  submitted  for 
program  support  only  are  not  subject  to 
intergovernmental  review  under  these 
provisions. 

Dated  January  19, 1989. 
lofaDRKdso. 
Acting  Adminiatntor. 
[FR  Doc  89-3432  Filed  2-13-89;  8:45  am] 
■UJNQ  COOS  4i«e-is-y 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

AOINCY:  Advisory  Council  on  Historic 
Preservation. 

ACnow:  Notice  of  Meeting. 

SUmiARV:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Tuesday, 
February  28, 1989.  The  meeting  will  be 
held  in  the  Renaissance  Room  at  the  Le 
Pavilion  Hotel,  833  Poydras  Street  New 
Orleans,  Louisiana,  beginning  at  8:30 
a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol:  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development, 
Treasury,  and  Transportation:  the 


Director,  Office  of  Administration:  the 
Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  Chairman  of 
the  National  Conference  of  State 
Historic  Preservation  Offlcers;  a 
Governor;  a  Mayor  and  eight  non- 
Federal  members  appointed  by  the 
President 

The  agenda  for  the  meeting  includes 
the  following: 
I.  Chairman's  Welcome 
n.  Council  Business 
in.  Exeuctive  Director's  Report 

IV.  Section  106  Cases 

V.  Adjourn 

Note. — ^The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave..  NW., 
Room  809,  Washington,  DC,  202-786-0503,  at 
least  seven  (7)  days  prior  to  the  meeting. 

ron  niRTMCR  information  contact: 

Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave.. 
NW.,  No.  809,  Washington,  DC  20004. 

Robert  D.  Bush. 

Executive  Director. 
Date:  February  a  1989. 

[PR  Doc.  89-3435  Filed  2-13-89: 8:45  am] 
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Programmatic  Agreement  Regarding 
ttie  Ground  Wave  Emergency  Network 
Rnal  Operational  Capability 

agency:  Advisory  Council  on  Historic 
Preservation. 

action:  Notice  of  Proposed 
Programmatic  Agreement 

summary:  The  Advisory  Council  on 
Historic  Preservation  proposes  to 
execute  a  Programmatic  Agreement  (PA) 
pursuant  to  section  106  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
470f)  and  S  800.13  of  its  regulations  (36 
CFR  Part  800)  with  the  U.S.  Air  Force 
and  the  National  Conference  of  State 
Historic  Preservation  Offlcers,  providing 
for  the  Identification  and  treatment  of 
historic  properties  subject  to  effect  by 
the  proposed  Ground  Wave  Emergency 
Network  Final  Operational  Capability 
(GWEN  FOC).  Public  comments  are 
Invited  on  the  likely  effects  of  GWEN 
FOC  on  historic  properties  (properties 
Included  in  or  eligible  for  inclusion  In 
the  National  Register  of  Historic  Places), 
and  on  effective  ways  to  identify  and 
avoid  or  mitigate  such  effects.  The 
Council  has  been  provided  with  the 
Environmental  Impact  Statement  (EIS) 


on  GWEN  FOC.  in  which  a  PA  is 
proposed:  the  Council  has  also  been 
provided  with  copies  of  public 
comments  obtained  by  the  Air  Force 
during  development  of  the  EIS.  While  all 
comments  wlU  be  considered,  it  Is 
requested  that  responses  to  this  notice 
not  duplicate  comments  provided  in  the 
EIS,  and  they  be  limited  to  the  content  of 
the  proposed  PA  that  Is,  to  the 
identification  and  treatment  of  effects 
on  historic  properties. 

DATBS:  Comments  Due:  March  16. 
1989. 

ADDRESS:  Executive  Director,  Advisory 
Council  on  Historic  Preservation,  Attn. 
OPRE.  1100  Pennsylvania  Avenue  NW., 
Room  803.  Washington,  DC  20004. 
Robert  D.Budi, 
Executive  Director. 

Dated  February  a  1989. 
[FR  Doc  89-3434  Filed  2-13-89: 8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlce  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

IDocket  Na  N-89-19361 

Submission  of  Proposed  Information 
Collection  to  the  Office  of 
Management  and  Budget 

agency:  Office  of  Housing.  HUD. 
action:  Notice. 

summary:  The  proposed  Information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  Invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 

of  Management  and  Budget  New 

Executive  Office  Building, 

Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 


tumxMiNTARY  information:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  Information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  It  is  also 
requested  that  OKffl  complete  its  review 
within  seven  days. 

The  Notke  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  die 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  Information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 


respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extensi<m. 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Autiiarity:  Section  3507  of  the  Paperwork 
Reduction  Act  44  US.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urt>an 
Development  Act  42  U.S.C  3535(d). 

Date:  Febniary  7, 1989. 
JaiiMS  B.  8<Jimiubeigai, 
General  Deputy  Assistant,  Secretary  for 
Housing— Federal  Housing  Commissioner. 

Proposal:  Quarteriy  Survey  of 
Mortgage-Related  Security  Investments. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 


information  is  necessary  for  measuring 
progress  toward  the  Conpessionally 
declared  goal,  expressed  in  section  301. 
Title  III  of  the  National  Housing  Act  of 
establishing  a  secondary  mortgage 
market  and  increasing  the  Uquidity  of 
mortgage  investments.  It  is  vital  in 
evaluating  the  growth  of  private 
mortgage  conduits,  and  formulating 
pobcies  on  affordable  housing.  Such 
data  helps  identify  the  sources  of  funds 
to  finance  the  nation's  housing  needs. 

Form  number  None. 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden:  r 


Total  estimated  burden  hours:  391. 
Status:  Revision. 

Contact  Mike  Lasky,  HUD.  (202)  755- 
7270:  lohn  Allison.  OMB  (202)  395-6880. 

Date:  Fefaniaty  7, 1988. 

A.  Justiikatkn  for  dw  Proposed  Survey 

1.  Reason  Information  is  Needed 

Under  a  cooperative  arrangement 
orgaiiized  by  the  Office  of  Management 
and  Budget  (OMB)  and  as  authorized  in 
section  502  g  Title  V  of  the  Housing  and 
Urban  Development  Act  of  1970,'  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  coordinated 
periodic  surveys  of  the  mortgage  lending 
and  commitment  activity  of  the  principal 
groups  of  financial  Institutions  actively 
involved  in  the  mortgage  market,  fai 
addition  to  providing  the  Secretary,  in 
his  role  as  the  President's  principal 
housing  advisor,  information  on  the 
current  status  of  the  mortage  lending 


'  "The  Secretary  i«  authorized  to  request  and 
receivr  nuch  inforiTiation  or  data  as  he  deems 
appropriate  from  pnvaie  individuaU  and 
organizationa,  and  from  public  agendea.  Any  mch 
inforaniiion  or  data  shall  be  used  only  for  the 
purpc^s  for  which  it  is  supplied,  and  no  publication 
(ball  be  made  by  the  Secretary  whereby  the 
information  or  data  furnished  by  any  particular 
penon  at  estal>lighmenl  can  be  identified,  except 
with  the  consent  of  such  perscn  or  establishment" 


activity,  the  data  collected  is  used  by: 
The  Feiderd  Reserve  (Qow  of  funds). 
Treasury  (state  ceilings  for  mortgage 
revenue  bonds),  BEA  (national  income 
accounts).  Congress.  FHLBB.  FNMA. 
and  OMB  itself. 

Congress  declared  cm  intention,  in 
section  301,  Title  III  of  the  National 
Housing  Act  to  establish  a  secondary 
market  for  home  mortgages.  In  order  "to 
provide  a  degree  of  liquidity  for 
mortgage  investments,  thereby 
improving  the  distribution  of  Investment 
capital  available  for  home  mortgage 
financing"  Congress,  in  section  302  of 
the  above  title  created  two  corporations, 
the  GNMA  and  the  FNM.\.  Both  of  these 
corporations,  subject  to  various 
restrictions  and  overseen  by  the 
Secretary  of  HUD,  were  audiorlzed  to 
engage  In  the  purchase  and  sale  of  home 
mortgages.  They  were  joined  by  the 
FHLMC,  (established  by  FHLMC  Act)  in 
1976. 

Since  1980  the  extent  and  complexity 
of  the  secondary  mortgage  maiiiet  has 
increased  dramatically.  The  number  and 
kind  of  securities  have  increased  from 
basic  government-issued  pass  through 
mortgage  pools  to  include  private  pools, 
CMOS,  REMICs  and  Stripped  securities. 
Between  1980  and  1387  the  annual 


volume  of  activity  in  this  maricet  has 
growm  from  $78  billion  to  $428  billion;  an 
increase  of  449  percent.  Sales  on  the 
secondary  market  accounted  for  64 
percent  of  mortgage  loans  closed  on  all 
types  of  properties  in  1987. 

With  the  integration  of  the  mortgage 
maricet  into  the  capital  market  accurate 
information  pertaining  to  the  ultimate 
source  of  funds  for  Housing  cannot  be 
obtained  from  examination  of  the 
traditional  mortgage  lenders.  In 
recognition  of  Uiis  HUD  has  initiated 
quarterly  surveys  (already  approved  by 
OMB)  of  the  mortgage  backed  security 
and  mortgage-oriented  agency  coupons 
of  public  and  private  pension  funds  and 
life  insurance  companies.  However  two 
major  holders  of  mortgage  backed 
securities  are  not  being  surveyed. 
Commercial  and  Savings  Banks  and 
Savings  and  Loans  Associations.* 


»  Currently  no  plans  exist  to  conduct  a  survey  of 
Savings  and  Loan  institutions.  Initially  it  was  our 
understanding  that  the  FHLBB  was  going  to 
undertake  to  gather  such  mfonnauon.  At  present  we 
have  submitted  several  suggestions  for  additions  to 
FHLBB  Tlirifl  Financial  Report  of  Condition' 
Schedule  SC  which  is  currently  under  being 
modified.  If  our  suggestions  are  taken,  the 
information  obtained  by  the  Bank  Board  will  be 
l>arely  sufficient  to  compare  with  the  date  that  we 
hope  tu  have  for  all  other  institutions. 
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Commercial  and  Savings  Banks  are 
major  holders  of  mortgage  backed 
securities.  As  of  the  March  1987  Call 
report  commercial  bank  holdings  of 
mortgage  pools  had  a  book  value  of 
$83.8  billion  and  savings  bank  holdings 
of  mortgage  pools  had  a  book  value  of 
144  billion.  The  mortgage  backed 
secitfity  holdings  of  the  banking  industry 
are  expected  to  increase  over  the  next 
few  years  as  the  risk  based  capital 
holding  requirements  mandated  by  the 
three  federal  bank  regulatory 
authorities  *  are  phaMd  in. 

Currently  banks  have  flat  capital 
holding  requirements.  For  each  dollar  of 
assets  they  must  have  a  certain  amount 
of  capital.  In  general  the  bank's  risk  of 
failure  is  thoiuht  to  be  inversely  related 
to  the  capital/asset  ratio.  Unfortunately, 
identical  capital  holding  requirement  on 
all  assets  provides  banks  with  an 
incentive  to  hold  more  risky  assets. 
Under  the  new  risk  based  requirements, 
each  dollar  of  assets  held  is  wei^ted 
according  to  which  of  Hve  risk 
categories  the  asset  is  a  member  of.  For 
every  dollar  of  risk  weighted  dollar  a  set 
amount  of  capital  must  then  be  held. 
The  weighing  is  believed  to  be  positively 
related  with  the  level  of  risk.  . 

Mortgage  related  instnunents  are 
accorded  very  favorable  treatment 
under  these  new  guidelines.  GNMA 
securities,  and  all  derivative  instuments 
collateralized  by  GNMA  securities 
require  no  capital  holdings  whatsoever. 
FNMA  and  FHLMC  securities,  and  all 
derivative  instruments  collateralized  by 
them  are  assigned  a  20%  risk  weight 
Each  dollar  of  such  securities  counts  as 
only  $.20  in  the  determination  of  the 
capital  holding  requirements.  Wliole 
mortgages,  and  all  privately  issued 
mortgage  conduit  securities  are  assigned 
a  50%  risk  weight  Each  dollar  of  such 
securities  counts  as  only  $.50  in  the 
determination  of  the  capital  holding 
requirements.  This  favorable  treatment 
is  expected  to  induce  banks  to  increase 
their  holdings  of  mortgage  backed 
securities.*  By  increasing  the  portion  of 
such  assets  in  its  portfolio  a  bank  moves 
toward  meeting  its  capital  requirements 
without  additional  capital 
2.  Use  of  Information  by  the  Federal 
Government 


'  TIm  liak  b«Md  capital  boUiii(  rsquiiwBMita 
hava  baan  (olntly  draflad  and  tmpoaad  by  tfaa 
Fadaral  Raaarra,  tha  CampatroUar  of  the  Cuimicy. 
and  tha  PJ)XC 

*  Thia  tUtamant  ia  darivad  from  a  modal  in  wfaidi 
banka  maxlmiia  thair  portfolio  ratnin  (in  wtiich  tha 
ooata  of  dapoaita  aotara  nagativaly),  tubioct  ta  tha 
oonatralnt  Impoaad  by  capital  holittns  raqulrainanta. 
Piovidad  that  morlgasa  backed  aaaata  ara  "nonnal" 
with  reapact  to  other  aaaata,  than  aa  the  oonatraint 
ooat  of  thaaa  aaaeta  decUnaa  ralativa  to  other  aaaata, 
bank  hoidima  of  dieae  aaaata  will  Inoeaae. 


Section  SOI  Htle  V  of  the  Housing  and 
Urban  Development  Act  of  1970 
authorize  the  Secretary  to  undertake 
programs  of  research  relating  to  die 
mission  and  programs  of  the  Department 
that  he  deems  necessary  and 
appropriate.  In  section  301,  Tide  in  of 
the  National  Housing  Act  Congress 
declares  that  the  "purpose  of  the  tide  is 
to  establish  a  secondary  market  for 
home  mortgages."  This  market  is 
thought  to  increase  liquidity  of  home 
mortgages  and  therefore  improve  the 
distribution  of  investment  capital 
available  for  home  mortgage  financing. 
In  order  to  evaluate  the  degree  of 
liquidity  and  evaluate  the  distribution  of 
said  capital  accurate  information  on  the 
mortgage  security  holding's  of  the  major 
holders  of  these  seciulties  is  necessary. 
In  recognition  of  this,  the  Secretary 
requested  that  information  on  the 
mortgage  security  holdings  of  banks, 
which  are  already  large  and  are  likely  to 
become  the  largest  be  obtained. 

As  the  principal  Housing  advisor  to 
the  President  this  information  is 
important  in  the  evaluation  of  the  state 
of  the  housing  industry.  Given  this 
industry's  sensitivity  to  credit  policies, 
and  this  industry's  important  role  in 
overall  economic  performance  such 
information  will  be  useful  in  an 
economic  macroeconomic  policy 
perspective.  Also  the  affordability  of 
home-ownership  and  the  problem  of 
homelessness  are  ciirrently  emotionally 
charged  issues.  The  likelihood  that 
policy  will  be  formulated  to  address 
these  concerns  is  very  high.  Information 
that  factually  describes  the  availability 
and  flow  of  funds  to  housing  industry 
will  prove  to  be  extremely  valuable  in 
crafting  these  policies. 

This  information  will  also  be  useful  to 
the  Secretary  in  his  role  as  the 
Administrator  of  GNMA  and  reguletor 
of  FNMA.  Information  regarding  the 
banking  industry's  demand  for  these 
securities  is  crucial  in  the  determination 
of  the  appropriate  ceiling  quantities  of 
GNMA  securities  and  the  fees  charged 
on  GNMA  and  FNMA  securities.  As 
FNMA  needs  the  approval  of  the 
Secretary  of  HUD  and  the  Secretary  of 
the  Treasury  for  each  REMIC  issued,  the 
information  provided  in  the  survey  will 
be  useful  in  the  regulation  of  these 
securities. 

As  bank  demand  for  mortgage  backed 
securities  increase,  it  is  likely  that 
GNMA.  FNMA  and  FHLMC  will  aspire 
to  craft  securities  that  have  attributes 
particularly  attractive  to  banks.  Tha 
information  acquired  in  this  survey  will 
be  usefiU  in  the  construction  of  such 
financial  instruments.  In  addition  this 
information  wiQ  also  aid  the  Secretary 


in  his  determination  of  whether  such 
securities  are  congnient  with  the 
piuposes  and  programs  of  the 
Department 

Finally  the  information  will  prove 
useful  to  the  Secretary  in  his  evaluation 
of  the  growth  of  private  mortgage 
conduits.  Knowledge  of  the  extent  of 
such  issues  and  the  identity  of  who 
holds  such  securities  is  crucial  in  the 
determination  of  whether  the  federally 
sponsored  mortgage  conduit  facilities 
are  hindering  the  development  of  private 
mortgage  conduit  facilities. 
4.  &  5.  Duplication  and  Use  of  Existing 
Information 

The  information  that  is  being  sought 
in  diis  survey  does  not  currently  exist  in 
another  location.  The  Call  Reports  filed 
with  the  FDIC  contains  some  of  this 
information,  but  in  too  aggregate  a  form. 
All  government  mortgage  pool  securities 
(GNMA.  FNMA.  FHLMC)  are 
aggregated  together.  Derivative  issues 
based  on  these  pools  are  lumped  with 
other  government  debt  in  general  (Along 
with  say  Treasury  securities).  Similarly, 
private  derivative  instnunents  are 
aggregated  with  all  private  debt  Other 
securities  issued  by  the  three  federally 
sponsored  secondary  market  facilities 
are  distributed  in  about  five  other 
possible  categories  throughout  the  call 
report 

Neidier  FNMA.  GNMA.  nor  FHLMC 
know  who  hold  their  securities,  neither 
do  they  know  who  hold  the  derivative 
securities  based  on  their  primary 
seouities.  However  FHLMC  has 
expressed  great  interest  in  knowing 
what  the  bank  holdings  of  their 
seciuities  are. 
7.  Reporting  Frequency 

The  quarteriy  frequency  of  this  survey 
is  chosen  to  coincide  with  the  bank's 
preparation  of  the  call  report.  The 
coincidence  of  the  collected  data  with 
die  call  report  will  allow  industry  wide 
figures  to  be  inferred  on  the  basis  of  the 
actual  data  contained  in  the  call  reports. 
Decreasing  the  frequency  of  collected 
data  would  make  it  difficult  to 
disentangle  seasonal  or  other  periodic 
cyclical  fluctuation  in  the  date. 
9.  Consultation  With  Persons  Outside  of 
the  Agency 

Outside  views  were  sought  in  the 
development  of  the  survey  with  respect 
to  the  information  to  be  collected  and 
the  clarity  of  instructions  and  definition 
of  terms.  A  few  potential  respondents 
were  consulted  in  order  to  estimate  the 
time  it  wotdd  require  to  complete  the 
survey. 

The  names  of  the  individuals 
contacted  were: 
Jack  Goodman.  Federal  Reserve— 452- 

2871. 
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F^ank  Nodiaft  FHLMC— 750-8019. 
Richard  Pickering.  FHLBB— 272-4957. 
Norma  MarshalL  First  FideUty  Bank— 

(201)  7gO-228a 
lim  Pratt  Hills  Bank  and  Trust— (319) 

879-2291. 
I.G.  Evans.  Equitable  Bank— {301)  547- 

4ooa 

10.  Assurance  of  Confidentialitv 

HUD  promises  respondents  that  the 
individiud  responses  will  be  held  in 
strictest  confidence,  will  not  be  released 
to  anyone,  and  will  be  made  public  only 
in  aggregate  form  to  show  total 
mortgage  security  holdings  of  the 
banking  industry.  Statutory 
authorization  for  confidentiality  is 
contained  in  section  502  g  Tide  V  of  die 
Housing  and  Urban  Development  Act  of 
197a» 
12.  ft  13.  Burden  and  Costa 

In  the  survey  sample  there  are  23 
Savings  Banks  and  146  Commercial 
Banks.  On  the  basis  of  consultation  with 
a  few  respondents  the  average  time  to 
complete  this  survey  is  estimated  at  10 
minutes.  It  is  assumed  that  the  average 
compensation  of  the  individual  who  will 
complete  this  survey  is  ten  dollars  an 
hour.  As  there  are  four  surveys  a  year 
the  cost  to  each  firm  $6.60  per  year.  This 
amoimts  to  a  cost  of  $1102.20  per  year  to 
the  banking  industry. 

Estimated  quarteriy  cost  to  the 
government  , 


L  Staff  time  (hours): 

Lal>el.  oollata  and  prepare 
survey  fonns  for  maUiiig  ~~~ 

Answer  inquiries,  tracking  re- 
sponses and  phoning  late 
respondents 

Editing  and  preparing  fonns 
for  keypunch 

Analysis  of  data  and  prepara- 
tioa  of  press  release 

Total 


was  noted:  "In  addition,  the  Secretary  of 
HUD  has  asked  that  a  similar  survey  be 
conducted  of  commercial  and  mutual 
savings  banks."  Plans  for  this  additional 
effort  have  been  finalized,  including  the 
sampling  methodology,  and  drawing  the 
actual  sample.  The  total  number  of 
responses  has  been  increased  to  586  for 
inclusion  of  commercial  and  mutual 
savings  bank  component  therefore  the 
reporting  burden  has  been  increased  by 
113  hours.  No  change  in  the  information 
collection  is  involved  other  than  the 
increase  of  the  sample  size. 

The  data  for  block  17  for  the 
additional  respondent/hours  is  detailed 
below: 


.  Number  of  respondents: 
Commercial  banks. 


Mutual  savings  banks. 
Total  (169+417 >=58e). 


2.  Number  of  responses  per  year  per 
respondent — 

3.  Total        annual        responses 
(87e-t-14»a«2J44). 


4.  Hours  per  response. 

6.  Total  hours  (113-»- 278=391  hoars)~>~ 


146 
23 

169 


676 

lis 


20 

24 

8 


58 


IS.  Reporting 

Responses  are  expected  to  be 
received  during  the  second  month 
follo¥ving  the  survey  date  (the  survey 
date  is  the  date  forms  are  mailed  on 
which  will  be  the  end  of  the  quarter). 
The  responses  are  edited,  results 
tabtdated.  expanded  to  universe 
estimates  during  the  third  month,  and 
the  report  written.  The  data  is  published 
four  months  following  the  survey  date. 

B.  Collection  of  Inf  onnatioo  Employing 
Statisdcai  Metfiods 


n.  Cost  of  staff  time 

Mailing,  printing,  and  stqiply 

costs  — 
Keypuncli  services. 
Data  processing — 

Total    costs   to   Govern- 
ment . 


ti,i84A)     1.  Statistical  Universe 


47.50 

127A) 

58.50 


1,410.50 


14.  Change  in  Burden 

On  April  13, 1988.  OMB  approved  die 
continued  use  of  Survey  of  Pension 
Funds,  OMB  No.  2052-0244,  dirough 
August  31, 1960.  This  approval  covered 
an  increase  fitim  186  to  278  reporting 
burden  hours  so  that  the  survey  could  be 
extended  to  cover  state  and  local 
retirement  systems.  In  our  previous 
submission  dated  January  27. 1988.  it 


•  See  Footnote  1  for  the  next  of  aUtota. 


The  sotirce  of  respondents  for  this 
survey  is  a  data  tape  of  the  December 
1987  "consolidated  Reports  of  Condition 
and  Income"  (hereafter  referred  to  as 
die  call  report  or  "the  call").  This  tape 
was  obtained  form  the  Federal  Deposit 
Insiu'ance  Corporation.  This  tape 
contains  condition  and  income  records 
for  13.753  distinct  commercial  banks  and 
463  savings  banks.  i.e.  the  "imiverse." 

Z  Sampling  Methodology 

Examination  of  the  condition  reports 
reveal  four  variables  which  represent 
mortgage  backed  security  holdings  of  a 
bank.  They  are  the  book  and  market 
value  of  holdings  of  government  issues 
or  guaranteed  certificates  of 
participation  in  poob  of  residential 


mortgages  *  and  the  book  and  market 
values  of  holdings  of  certificates  of 
participation  in  pools  of  residential 
mortgages  that  are  not  government 
issued  or  guaranteed.  "These  holdings 
will  be  referred  to  as  public  pools  and 
private  pools,  respectively. 

The  securities  denoted  by  these 
holdings  represent  an  actual  ownership 
interest  in  the  mortgages  that  comprise 
these  pools.  While  these  types  of 
securities  represent  a  substantial 
portion  of  mortgage  related  securities 
they  are  not  inclusive.  Lumped  in  with 
other  U.S.  debt  and  other  private  debt 
are  die  majority  of  the  other  mortgage 
related  securities.  These  are  securities 
that  do  not  confer  an  ownership  interest 
Rather  they  are  debt  issues  of  another 
party  «^  holds  either  the  whole 
mortgage  or  a  public  or  private  pool 
security.  Sudi  issues  are  represented  by 
collateralized  mortgage  obligations, 
(CMOs)  and  mortgage  backed  bonds.  It 
is  the  non-explidt  extent  of  these 
holdings  in  the  call  report  which  makes 
this  survey  necessary  to  obtain  precise 
information  on  the  mortgage  backed 
security  holdings  of  the  banking  system. 
It  is  assumed  that  a  bank's  propensity 
to  hold  mortgage  pool  holdings  is  a  good 
indication  of  their  propensity  to  hold 
other  mortgage  backed  securities.* 
Examination  of  the  pool  holdings  across 
banks  led  to  the  rejection  of  private 
pools  as  a  possible  guide  in  the  sampling 
plan.  Essentially  most  banks,  92%  of 
commercial  banks  and  89%  of  savings 
banks,  do  not  hold  any  private  pools.  Of 
-  the  1X135  commercial  banks  that  hold 
some  quantity  of  private  pools  53%  (555) 
hold  under  a  million  dollars  worth  and 
44%  (453)  hold  between  one  and  fifty 
million  dollars.  Of  the  51  savings  banks  ~ 
that  hold  private  pools  20%  (10)  hold 
under  a  ntillion  and  63%  (31)  hold 
between  one  and  fifty  million. 

The  distribution  of  public  pools,  while 
skewed  has  considerably  more  banks 
with  positive  holdings.  Among 
commercial  banks  48%  (6.568)  hold  none, 
20%  (2,787)  hold  under  a  million  doUars 
worth,  30%  (4.243)  hold  between  one  and 
fifty  million,  and  1%  (155)  hold  over  fifty 
million.  Among  savings  banks  37%  (173) 
do  not  hold  any,  15%  (71)  hold  under  a 
millioa  37%  (175)  hold  between  one  and 
fifty  million  and  10%  (46)  hold  over  fifty 
million. 


•  Deapite  it*  current  atatua  aa  an  independent 
corpomlian  FNMA  pooia  are  conaiderad 
govarament  iaaaed  or  guaranteed  in  the  call  raport 

t  Aa  infomatioa  will  be  gathered  on  tha  baaia  of 
book  vahia,  to  avoid  chantaa  in  panfoUo  vahia  dae 
to  market  awti^B,  and  to  avoid  difiereaoea  in  tha 
cakalatioa  of  maiket  vahia  H  waa  decided  to  focoa 
on  book  vahw  rather  than  Baikat  vahia  throaghoat 
tiiia  aampUng  exerdaa. 
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At  the  distribution  was  so  highly 
skewed  it  was  decided  to  stratify  the 
data  on  the  book  value  of  public  pools.* 
Five  strata  were  defined  for  commercial 
banks  and  four  for  savings  banks. 
Shown  in  the  tables  below  are  the 
stratum  numbers,  the  stratum 
definitions,  the  number  of  cases  in  each 
stratum  and  the  percentage  of  total  pool 
holdings  held  by  oommocial  banks  and 
savings  banks  in  that  stratum. 

The  goal  of  the  sample  selection 
process  was  to  select  a  sample  that  will 
produce  estimates  of  the  total  magnitude 
of  the  banking  system's  holdings  of 
mortgage  related  securities  with  a  5% 
margin  of  error  with  09%  confidence. 
Following  Cochran  ■  (1964.  p.  07.106)  a 
Neymen  allocation  (minimum  variance) 
requires  a  sample  size  of  123 
commercial  banks  and  17  savings  banks 
to  produce  this  degree  of  predaioo. 

The  Neymen  allocation  scheme  for 
commercial  banks  suggests  that  37%  of 
the  sample  (45  cases)  should  be 
allocated  to  stratum  4, 18%  (22  caaet)  to 
stratum  3. 23%  (29  cases)  to  stratum  2. 
and  22%  (27  cases]  to  stratum  1.  The 
Ne>inen  allocation  for  savings  banks 
suggesU  46%  of  the  sample  (8  cases)  be 
allocated  to  stratum  3. 22%  (4  cases)  to 
stratum  2.  and  32%  (5  cases)  to  stratum 
1.  As  there  are  only  20  cases  in  stratum 
four  of  commercial  banks  and  four  in 
stratum  three  for  savings  banks  the 
differences  (45  minus  20  and  8  minus  4) 
are  proportionally  allocated  to  the 
stratum  1  through  3  for  commercial 
banks  and  1  and  2  for  savings  banks. 

When  the  actual  survey  sample  is 
recruited  it  is  unlikely  that  100%  of  those 
whose  recruitment  is  attempted  will 
agree  to  participate.  To  acquire  Uie 
desired  number  in  each  stratimi.  rates  of 
acceptance  were  assumed  and  the 
attempt  was  made  to  recruit  the 
reciprocal  of  these  acceptance  rates. 

The  acceptance  rate  for  the  laigest 
stratum  (4  for  commercial  banks.  3  for 


savings  banks],  the  one  where  all 
members  are  selected  is  assumed  to  be 
100%.  All  of  these  institutions  are  large, 
with  over  a  billion  dollars  in  total 
assets.  Such  banks  are  known  (from  the 
office's  past  experience  in  the 
performance  of  bank  surveys)  to  be  very 
cooperative  with  government  data 
collection  exercises. 

The  next  largest  stratum  consists  of 
commercial  bcmks  with  total  assets 
between  $100  million  and  $1  billion  with 
92%  of  them  having  assets  over  one 
billion  doUan  and  savings  baidcs  with 
total  assets  over  $500  million.  While  a 
larger  portion  will  probably  respond  an 
acceptance  rate  of  50%  is  diosen  here 
for  safety.  For  the  remaining  stratum  an 
acceptance  rate  of  25%  is  asstmied. 
Finally,  for  completeness,  the  mean 
value  of  the  allocation  of  stratum  1 
throni^  4  and  one  through  three  are 
aUocated  to  stratum  zero  of  commercial 
banks  and  savings  banks  respectively. 

These  acceptance  rates  dictate  a 
sample  draw  of  466  commercial  banks 
and  66  savings  banks  to  acquire  the 
desired  sample  of  146  commercial  banks 
and  23  savii^  banks.  The  allocation  of 
banks  to  their  respective  stratum  for  this 
recruitment  effort  is  as  followr 


Expected  Response 


Recruitment  Draw 

* 

SMfeMNa 

saSrST 

93 
142 
182 

SO 

20 

16 

St 

11 

4 

This  allocation  should  produce  the 
following  sample. '0 


*  Th*  extent  of  all  bokUng*  an  roimdMl  to  the 
BMTvtt  milhon  dollart. 

*  Cochran.  William.  Samplii^  Ttchidgmm,  John 
Wiley  and  Bona  loc  New  York.  1904 


>•  Whm  the  actual  racniltiiMnt  «raa  aadertakaa  It 
waa  dadded  to  ayateBMiticaUy  aaapla  evety  other 
bank  in  the  aalacted  aample  of  •tratnm  a  1  and  2  for 
comneKial  beaks  and  0  and  1  for  aartega  iMnka. 
Thia  aaooia  to  a  praeUcal  aaaMoption  Ikat  the 
raaponee  for  reeraUMent  la  Iheee  etrata  wiB  be  IDS. 
The  actual  recniitmaat  prooeaa  viadicated  thia 
aaanmptioo.  prodndog  a  margin  of  appnndaiatety 
10»  in  aor"  ^ 
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2 

a 

23 

36 
36 
20 
20 

4 
6 
8 

4 

A 

Such  a  sample  of  commercial  banks 
was  actually  drawn  using  the  pseudo- 
random number  generator  in  SPSS-X. 
This  sample  produced  an  estimated  total 
of  public  pools  of  $73,341.9  million  (true 
value  is  $71,802  million).  This  represents 
an  error  of  2%,  well  within  the  desired 
5%.  The  95%  confidence  band  about  this 
estimate  is  $67,5414)8  million  to 
$79,142.71  million. 

As  a  further  test  of  the  sample  the 
private  pool  holdings  of  the  banking 
system  were  estimated  from  this  sample. 
The  estimated  total  was  $8,065.34 
million  (true  value  $10,094  million). 
Though  the  percentage  error  of  19%  is 
considerably  larger,  the  05%  confidence 
interval  of  this  estimate.  $4,216.84 
million  to  $114)53.84  million,  includes  the 
trae  value.  As  the  variability  of  private 
pool  holdings  is  known  to  be 
considerably  greats  than  tbs  variability 
of  public  pool  holdings  the  larger 
percentage  error  in  tUs  case  is  not 
viewed  as  a  problem. 

3.  Method  to  Maximize  Response 

In  order  to  maximize  the  response  rate 
every  bank  in  the  sample  is  recruited 
prior  to  any  actual  collection  of  data. 
This  recniitment  effort  is  made  most 
effective  by  personalizing  each 
recruitment  package.  The  name  of  the 
chief  executive  officer  of  every  potential 
respondent  bank  was  determined.  Then 
a  letter,  signed  by  The  SetTctary.  was 
sent  to  this  named  individual.  The  letter 
requests  the  bank's  participation  in  the 
stirvey.  In  addition  a  sample  survey 
form  was  sent  so  the  extent  of  effort 
involved  in  participation  could  be 
clearly  evaluated. 


Fedef6l  Ragistor  /  Vol  54.  No.  29  /  Tueeday.  February  14.  1960  /  Notices  6767 


Those  banks  agreeing  to  participate 
are  asked  to  return  a  response  form  in  a 
provided  envelope.  The  response  form 
indicated  who  at  the  bank  would  be 
responsible  for  completing  this  stirvey. 
All  future  correspondence  regarding  the 
Stirvey  will  then  be  sent  directly  to  that 
spedflc  person. 


5.  Responsibility  for  Sample  Design 

the  sample  exercise  was  designed 
and  conducted  by  Dr.  Michael  Lasky  of 
the  Office  of  Financial  Policy,  at  HUD. 
His  phone  number  is  75&-7Z7a  Dr.  Lasky 
vrill  also  be  responsible  for  the 
collection  and  analysis  of  the  data.  In 
the  process  of  designing  the  sample 


consultations  were  made  widi  Dr.  Tom 
Holloway  at  the  Mortgage  Banken 
Association  (861-3133)  and  Dr.  Robert 
Gillette  at  the  Office  of  Tax  Analysis 
(566-6075). 
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Bank  Naa* 


Person  Coaplcting 
Address  


Telephone  Nuaber  J )_ 


O.    S.    DBPABTMBIir  QT  BOOSIMG  JUU}  OSBMI   DKVBU>FMEIIT 
SORVBT  or  MOBTGAGS  BBIATSO  XHVBSTMBWrS* 

Please  report  data  as  of  the  end  of  the  quarter.  Total  assets  and  Fixed 
incoae  assets,  and  securities  should  be  reported  at  book  value.  Please 
read  instructions  before  coapletin9  this  fora. 


Data  for  Quarter  Ending 


19 


($  TBOOSAMDS) 


A.  Total  Assets  of  the  Bank 

Fixed  Incoae  Assets  (Treasuries,  Governaent  Agency 
Securities,  aortgage-backed  securities,  corporate  and 
foreign  bonds,  and  aortgages.) 


C. 


Selected  O.   8.  Governawnt  Agency  Securities 

(Exclude  Fara  Credit  Banks,   Sallle  Mae  and  other  Governaent 

sponsored  agencies  not   listed  below.) 

1.  Fannie  Mae  -    (Federal  National  Mortgage  Association) 
Short-tera  notes  and  debentures,    including  strip 
securities,   xero  coupon  bonds,   subordinate 
obligations  

2.  FHLB  -    (Federal  Hoae  Loan  Banks)   —  Short-tera 

notes  and  bonds  

3.  FICO    (Financing  Corporation)   —  Bonds   issued  

4.  a.   Freddie  Mac-/-    (Federal  Hoae  Loan  Mortgage  Corp.) 
Debentures,   xero  coupon  bonds,   short-tern  notes  and 

subordinate  obligations  

b.   Freddie  Mac  -  Collaterixed  Mortgage 

Obligations    (CMOs)  

5.  FHA  Multlfanily  Project  Debentures 


Mortgage-Backed  Securities 

1.  Ginnie  Mae  -  Governaent  National  Mortgage 
Association:     Guaranteed  Mortgage-Backed 
Pass-Through  Securities 

2.  Freddie  Mac  -  Federal  Hoae  Loan  Mortgage 
Corporation 

(a)  Guaranteed  Participation  Certificates, 
Guaranteed  Mortgage  Certificates. 

(b)  Real  Estate  Mortgage  Investment  Conduits    (REMICs) 

3.  Fannie  Mae  -  Federal  National  Mortgage  Association 
Guaranteed  Conventional  Mortgage-Backed  Pass- 
Through  Securities 

Real  Estate  Mortgage  Investment  Conduits      (REMICs) 
4. 

a.  Private  Conduit  Securities  —  Hoae  Mortgages  - 
public   issues  and  private  placeaents,    including 
pass-through  securities,   participation  certifi- 
cates, CMO's,   and  bonds  backed  by  whole  mortgages. 

b.  Private  Conduit  Securities  -  Multifamily 
and  Coaaercial  Mortgages 

5.  Mortgage-Backed  Bonds    (One  class  or    tranche) 
collateralized  by  securities  guaranteed   by 
Ginnie  Mae,   Fannie  Mae,   or  Freddie  Mac) 

6.  Collateralized  Mortgage  Obligations    (CMOs) 

(Two  or  aore  classes  or  tranches)     Collateralized 
by  securities  guaranteed  by  Ginnie  Mae,   Fannie  Mae, 
or  Freddie  Mac    (exclude  Fannie  Mae  and  Freddie 
Mac  securities  which  CMO   issuers  elect  to  be   treated 
as  a  REMXC) . 


Direct  Mortgage  Holdings     (Book  Value) 
All  directly  held  mortgage   loans,    including 
residential  properties,   commercial  and  other   non- 
residential  properties,    Carn  dwellings,    land  and 
land  development   loans. 


*     Includes  mortgage  loans  plus  mortgage-related  securities. 


Definition*  and  Raporting  Instmctions 
for  the  Survey  of  Moitgage-Ralated 
Investments 

A.  Total  Assets.  Total  assets  at  the 
end  of  the  reporting  period  are  the  book 
value  of  properties  owned,  gross  of  any 
valuation  reserves. 

B.  Selected  US.  Government 
Sponsored  Agency  Securities.  The 
securities  issued  by  the  Federal 
sponsored  agencies  identified  below  are 
deemed  to  have  a  direct  link  to  the 
provision  of  funds  for  real  estate 
finance.  Except  for  FHA  debentures,  the 
securities  are  not  guaranteed  by  the  U.S. 
Government  but  are  partially  backed  by 
lines  of  credit  with  the  U.S.  Treasury. 

1.  Federal  National  Mortgage 
Association  (Fannie  Mae).  Securities 
issued  by  Fannie  Mae  evidencing 
corporate  debt  obligations,  including 
stirp  securities  (both  principal  only  and 
interest  only).  Obligations  include 
debentures,  short-term  notes,  and 
subordinated  obligations,  including 
those  convertible  into  shares  of  common 
stock. 

2.  Federal  Home  Loan  Banks  (FHLB). 
These  securities  are  consolidated 
obligations  consisting  of  bonds  and 
discount  notes  issued  as  joint  and 
several  debt  of  all  Federal  Home  Loan 
Banks. 

3.  Financing  Corporation  (FICO). 
Issues  bonds  and  then  lends  funds  to  die 
Federal  Savings  and  Loan  Insurance 
Corporation  fFSUC). 

4.  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac).  Secwities 
issued  by  Freddie  Mac  in  its  own  name 
evidencing  corporate  debt.  Obligations 
include  collateralized  mortgage 
obligations,  debentures,  zero  coupon 
bonds,  short-term  notes,  and 
subordinate  obligations.  Collateralized 
mortgage  obligations  consist  of  two  or 
more  classes  or  tranches  of  bonds  with 
stated  maturities. 

5.  FHA  Multifamily  Project 
Debentures.  Bonds  issued  by  the  Federal 
Housing  Administration  (FHA)  of  the 
U.S.  Department  of  Housing  and  Urban 
Development  These  are  not  mortgages, 
but  instead  are  liabilities  of  the  FHA 
insurance  funds  under  which  they  are 
issued.  Interest  is  paid  semi-annually 
and  the  maturity  is  usually  20  years.  The 
debentures  are  registered  and 
transferrable.  They  are  available  in 
denominations  of  $50,  $100,  $500,  $1,000, 
$S,00a  and  $10,000.  They  are  fully  and 
unconditionally  guaranteed  as  to 
principal  and  interest  by  die  United 
States. 

C  Mortgage-Backed  Securities 
(MBS)—\.  General  Definition.  A 
mortgage4)acked  security  is  issued  to 
finance  a  pool  of  mortgages.  These 


securities  are  pass-through  certificates. 
A  pass-through  certificate  represents  a 
pro  rata  undivided  fractional  interest  in 
the  equitable  ownership  of  a  pool  of 
mortgage  loans.  Payments  of  principal 
and  interest  are  used  to  make  monthly 
disbursements  to  security  holders.  Pass- 
through  certificates  represent  a  sale  of 
assets  (mortgages)  by  the  sponsor  to  an 
entity. 

2.  Government  National  Mortgage 
Association  (Ginnie  Mae).  Mortgage- 
backed  pass-through  securities 
guaranteed  by  Cinnie  Mae  as  to  the 
timely  payment  of  principal  and  interest 
The  securities  are  issued  by  Cinnie  Mae 
approved  financial  institutions  and 
backed  by  a  pool  of  FHA-insiued  and/ or 
VA-guaranteed  mortgages.  Cinnie  Mae 
guaranteed  securities  bear  the  full  faith 
and  credit  of  the  U.S.  Covemment 

3.  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac).  Freddie  Mac 
issues  two  types  of  pass-through 
instruments  to  finance  its  mortgage  loan 
acquisitions:  (1)  Cuaranteed  mortgage 
certificates  (GMCs)  and  (2)  mortgage 
participation  certificates  (PCs)  and  also 
collateralized  mortgage  obligations. 
GMCs  and  PCs  represent  undivided 
interests  in  pools  of  conventional 
residential  mortgages  set  aside  by 
Freddie  Mac.  GMCs  return  principal 
once  a  year  in  guaranteed  minimum 
amounts  regardless  of  the  status  of  the 
underlying  mortgages.  Interest  is  paid 
semi-annually.  For  PCs,  each  certificate 
holder  receives  every  month  a  prorata 
share  of  the  principal  payments 
collected  on  the  mortgages  in  the 
underlying  pool  plus  prepayments  and 
interest  on  the  outstanding  balance. 
Freddie  Mac  guarantees  the  timely 
payment  of  interest  at  the  certificate 
rate  and  the  full  return  of  principal 
regardless  of  the  status  of  the  underlying 
loans. 

4.  Federal  Nationd  Mortgage 
Association.  (Fannie  Mae):  Fannie  Mae 
is  the  issuer  and  guarantor  of  MBS  or 
trust  securities,  providing  100  percent 
guaranty  of  full  and  timely  payment  of 
interest  and  principal.  The  securities 
represent  interestii  in  pools  of 
residential  mortgage  loans  set  aside  by 
Fannie  Mae. 

5.  Private  Pass-Through  Securities. 
These  securities  are  issued  by  private 
financial  entities  (sometimes  called 
"private  conduits")  with  no  guarantees 
by  any  government  or  government- 
sponsored  agency.  The  secinities  are 
credit  enhanced  by  mortgage  pool 
insurance  (provided  by  a  private 
mortgage  insurance  company),  guaranty 
by  the  sponsor,  issuance  of  subordinate 
Uen  securities,  or  by  over 
collateralization  of  underlying 
mortgages.  Some  securities  are  issued 


via  public  offering  (registered  throu^ 
SEC),  and  others  are  marketed  through 
private  placement 

6.  Private  Mortgage-Backed  Bonds. 
Mortgage-backed  bonds  have  been  sold 
principally  by  affiliates  of  borne  builders 
(builder  bonds)  and  savings  and  loan 
associations  to  raise  funds  without 
having  to  realize  sizable  losses  thorugh 
an  outright  sale  of  an  asset  They  have  a 
single  maturity  date  and  are  of  smaller 
size  than  pass-through  issues.  The  bonds 
are  general  obligations  of  the  issuer, 
additionally  secured  by  mortgage 
colIateraL 

7.  Collateralized  Mortgage 
Obligations  and  Real  Estate  Mortgage 
Investment  Conduit  Securities 
(REMICs).  Collateralized  mortgage 
obligations,  or  CMOs.  are  debt 
obligations  of  an  entity  established  by  a 
financial  institution  or  other  sponsor. 
They  are  collateralized  by  whole 
mortgage  loans  or  by  mortgage-backed 
pass-through  securities  guaranteed  by 
Cinnie  Mae.  Fannie  Mae,  or  Freddie 
Mac. 

CMOs  are  sold  in  multi-maturity 
classes,  that  is  they  mature  over  a  wide 
range  of  years  versus  a  mortgage- 
backed  bond  with  a  single  maturity. 
Many  CMO  issuers  elect  to  be  treated  as 
a  REMIC  (real  estate  mortgage 
investment  conduit).  A  REMIC  can  be 
structured  as  a  entity  that  issues  pass- 
through  securities,  or  as  a  CMO-issuing 
entity. 

D.  Direct  Mortgage  Holdings.  These 
are  the  principal  balances  remaining  on 
all  mortgage  loans  which  were  either 
originated  by  your  organization  or 
purchased  from  another  financial 
institution  at  some  point  in  the  past 

Instructions 

A  General  Instructions 

Please  complete  and  return  the  form 
with  tiie  least  possible  delay,  preferably 
within  two  weeks  after  the  end  of  the 
reporting  period. 

All  entries  should  be  reported  in 
dollars,  rounded  to  the  nearest  thousand 
dollars.  Do  not  report  number  of 
transactions. 

This  fonn  is  designated  to  provide 
information  on  the  amount  of  funds 
provided  for  mortgages  through 
investments  in  securities  (the  proceeds 
of  which  are  used  to  finance  sndi 
mortgages),  and  throu^  investments  in 
direct  mortgage  loans.  Item  D  on  the 
form  requests  the  amount  of  mortgage 
loan  holdings  (outstanding)  as  of  the  end 
of  the  report  period. 
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B.  Specific  InatructionM 

The  fonn  consists  of  four  parts 
(identified  on  the  left-hand  stub).  Part 
A— Total  Assets  and  Fixed  Income 
Assets,  Part  B— U.S.  Government- 
Sponsored  Agency  Securities,  Part  C — 
Mort{|age-Bad(ed  Securities,  and  Part 
D-^)lrect  Mortgage  Holdings.  All  data 
in  Parts  A.  E  and  C  should  be  reported 
on  a  market  valuation  basis  unless 
stated  by  respondent  and  should  be  as 
of  the  last  day  of  the  reporting  month. 
Data  in  Part  D  should  be  reported  on  a 
book  valuation  basis. 

Part  A— Total  Assets  should  include 
miscellaneous  assets  represented  by 
participation  in  commingled  trust  funds. 
Total  assets  are  used  to  estimate  total 
assets  of  all  such  institutions  and  to 
expand  the  holdings  of  mortgages  and 
mortgage-related  securities  to  obtain 
industry-wide  universe  estimates. 

Rxed  income  assets  include  holdings 
of  U.S.  Treasury  obligations,  U.S. 
Government  Agency  Securities, 
morteage-backed  securities,  corporate 
and  foreign  bonds  and  mortgages  loans, 
nxed  income  assets  are  used  to  track 
changes  in  the  proportion  of  total  assets 
allocated  to  fixed  income  investments, 
as  compared  to  holdings  of  corporate 
stocks,  real  estate,  and  other  assets. 

Part  B— Selected  U.S.  Government- 
sponsored  Agency  Securities  include  the 
holdings  of  notes,  bonds,  and 
debentures  issued  directly  by:  (1)  The 
Federal  National  Mortgage  Association 
(Fannie  Mae);  (2)  Federal  Home  Loan 
Banks  (FHLB):  (3)  The  Financing 
Corporation  (FICO):  (4)  the  Federal 
Home  Loan  Mortgage  Corporation 
(Freddie  Mac):  and  (5)  FHA  multifamily 
project  debentures  (securities  issued  by 
Sallie  Mae  and  the  Farm  Credit  Banks 
are  excluded). 

Part  C— Mortgage-Backed  Securities 
are  broken  down  into  two  categories:  (1) 
Guaranteed  mortgage-backed  securities, 
including  those  guaranteed  by  Ginnie 
Mae,  Freddie  Mac,  and  Fannie  Mae.  (2) 
non-guaranteed  issues  by  private 
conduits,  including  participation 
certificates,  pass-throu{^  certificates, 
and  mortgage-backed  ^nds. 

Part  D — Direct  mortgage  holdings 
reflect  mortgage  loans  held  as  of  the  end 
of  the  report  period.  These  should  be 
reported  on  a  gross  basis,  that  is,  gross 
of  any  valuation  reserves. 

All  mortgage  holdings  should  be 
included.  Such  holdings  are  comprised 
of  residential  (1-4  family  and 
multifamily)  properties,  commercial  and 
other  non-residential  structures,  farm 
dwellings,  land  and  land  development 
loans. 

To  avoid  double  counting  of  the  same 
mortgage  loan  among  the  different 


lenders  in  the  comprehensive  data 
system,  entries  should  relate  only  to 
those  mortgage  loans  your  organization 
owns.  That  is,  include  only  those  loans 
acquired  in  the  organization's  own  name 
and  counted  as  holdings  on  its  balance 
sheet  Exclude  any  loans  acquired  in  the 
name  of,  or  for  the  account  of,  any  other 
lender. 

Entries  should  relate  to  all  mortgage 
loans  secured  by  liens  on  real  properties 
located  in  the  United  States  and  such 
outlying  areas  as  Puerto  Rico,  Vii>gin 
Islands,  and  Guam.  Exclude  any 
mortgage  loans  for  properties  located  in 
Canada  or  other  foreign  countries. 

Public  Reporting  Burden  for  this 
collection  of  information  is  estimated  to 
average  Mth  or  10  min.  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  Policies  and 
Systems,  AH  U.S.  Department  of 
Housing  and  Urban  Development. 
Washington,  DC  20410-3600;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Washington,  DC  20503. 

(FR  Doc  80-3393  Piled  2-13-69;  8:i6  am] 
■UMO  0001  4tie-tMi 


OfflM  of  Admlnlstnrtlon 
[Docket  Na  N-«9-1937] 

SubmlMkNi  of  Propo— d  Inf onnatlon 
CoOoctlon  to  tho  Offic*  of 
Managomont  and  Budget 

AQINCY:  Office  of  Administration,  HUD. 
action:  Notice. 


If:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADOniss:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  0MB  Desk  Officer.  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  nmTHni  mroraiATioN  contact: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 


Urban  Development,  451  7th  Sb^et 
Southwest  Washington.  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-fi^e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
informaiton:  (1)  The  tide  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  afiected  by  the 
proposal;  (6)  how  fi^uently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  fi^quency  of  response,  and 
hours  of  response;  (8)  whether  Uie 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  tiie  OMB  Desk  Officer 
for  the  Department. 

Autliotity:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  353S(d). 

Date:  February  8, 1988. 

John  T.  Murphy, 

Director,  Infonnation  Policy  and  Management 
Division. 

Proposal:  Real  Estate  Settlement 
Procedures  Act  of  1974  (RESPA) 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  5  of  the  Real  Estate 
Settlement  Procedures  Act  (RESPA) 
requires  lenders  to  provide  a  Special 
Information  Booklet  and  Good  Faith 
Estimate  of  settiement  costs.  Section  4 
of  RESPA  requires  settlement  agents 
to  provide  borrowers  and  sellers  the 
Form  HUD-1  which  sets  fortii  all 
settiement  costs.  Section  8(c)(4) 
requires  the  Disclosure  and  Estimate 
on  controlled  business  arrangements. 

Form  Number  HUD-1 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 
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Hunter  of 
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SnSaSt 
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HMnpar 

hOMH 

no<Mf  Pa¥>  Ffft"«t« 
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aoo 

.25 
1 
.1 

1.000/XIO 

1 

Diactoeim  and  EaSnvle 

10,000 

100.000 

Total  Estimated  Burden  Hours:  1.100,001 

Status:  Revision 

Contact-  Richard  E.  Harrington.  HUD, 

(202)  755-5676:  John  Allison.  OMB, 

(202)395-6880. 

Date:  February  8, 1988. 
(FR  Doc.  8»-3461  Filed  2-13-88;  8:45  am] 
saxMO  cooe  4tis-«t-a 


lOoeketNo.N-a»-1938] 

Submission  of  Propossd  biftonnation 
Coltoctfon  to  Um  Offic*  of 
Mansgemont  and  Dudgat 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington. 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451 7th  Street 
Soudiwest  Washington,  DC  204ia 
telephone  (202)  755-6050.  This  is  not  a 
toll-firee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Ciisty. 

SUPPLEMENTARY  INFORMATWIC  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequentiy  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 


infonnation  coUectioD  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Autkofitjr:  Sectkm  3507  of  the  Papenwotk 
Reduction  Act  44  U.S.C  3507;  lectioa  7(4  of 
the  Department  of  Housing  and  Uiban 
Development  Act  42  U.S.C  3S35(d). 

Date:  February  8. 19ea 
lohn  T.  Mmphy. 

Director,  Infbrmatioa  Policy  and  Management 
Dtvision. 

Proposal:  lYansmittal  of  Qosing 
Infonnation 

Offi'ce:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  collection  will 
enable  HUD  to  verify  the  accuracy  of 
data  and  eliminate  errors  commonly 
foimd  in  the  dosing  packages.  It  will 
also  ensure  that  the  FHA  insurance 
fund  is  properly  credited  and  that 
HUD  receives  the  ctHxect  information 
to  maintain  Departmental  financial 
records  property. 

Form  Number  HUD-9589 

Respondents:  Individuals  or  Households 
and  Businesses  or  Oth^  For-Profit 

Frequency  of  Submission:  Other 

Reporting  Burden: 


Frequency 

0(1 


Houepar 


bitormation  Collection.. 


70.000 


UMBO 


Total  Estimated  Burden  Hours:  11.900 

Status:  Revision 

Contact-  David  H.  Patton.  HUD.  (202) 

755-5832;  John  Allison.  OMB.  (202) 

395-6880. 

Date:  February  9, 1988. 
(FR  Doc  89-3452  Filed  2-13-89;  8:45  am] 

MUJNO  CODE  4210-«1-M 


Offica  of  Assistant  Sacratary  for 
Houaing-^adaral  I  lousino 


(Docket  Na  N-<S-1»35;  FR-2S74] 
AdJuataMa  Rata  Mortgaga  Disclosures 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Statement  of  policy. 

summary:  The  Federal  Reserve  Board 

recenUy  revised  its  disclosure      

requirements  in  Regulation  Z  (12  CFR 
Part  226)  for  a  closed  end  adjustable 
rate  mortgage  (ARM).  HUD  has  issued 
Mortgagee  Letter  88-26  to  permit 


mortgagees,  by  complying  with 
Regulation  Z.  to  satisfy  HUD's 
requirements  governing  the  disclosure 
statement  that  mortgagees  must  provide 
to  prospective  mortgagors  when 
application  is  submitted  for  an  FHA- 
insured  ARM.  HUD's  policy  is  to 
accommodate  both  homebuyers  and  the 
lending  industry  by  permitting  the  use  of 
a  unified  format  in  Ueu  of  the 
somewhast  duplicative  disclosure 
requirements  that  HUD  and  other 
Federal  agencies  have  imposed 
heretofore. 

FOR  FURTHER  ITORMATION  CONTACR 
Morris  Carter,  Director.  Single  Family 
Development  Division,  Room  9272, 
Department  of  Housing  and  Urban 
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Development.  451  Seventh  Street  SW., 
Washington.  DC  2M10,  telephone  (202) 
75S-«70a  (Thif  U  not  a  toll-free 
number.) 

niwuMiNiAWV  iNfOWM/^Tiow.  Since  the 
adoption  of  rules  to  govern  an  ARM 
insurance  program  under  section  261  of 
the  National  Housing  Act  (NHA).  HUD 
procedures  and  format  for  the  initial  or 

!>re-loan  disclosure  statement  that  a 
ender  must  give  a  prospective  borrower 
have  been  described  in  24  CFR 
203.49(0  >  and  in  Mortgagee  Letter  84-16 
Ouly  18, 1984).  Over  the  past  several 
years,  at  the  recommendation  of  the 
Federal  Financial  Institutions 
Examination  Council  those  Federal 
agencies  requiring  various  classes  of 
lending  institutions  under  their 
jurisdiction  to  provide  prospective 
borrowers  with  cautionary  information 
about  ARM  transactions  have  sought  to 
standardlte  their  requirements.  HUD 
has  been  involved  in  this  e^ort  and  has 
expressed  its  support  for  a  uniBed 
disclosure  format,  even  though  section 
251(b)  of  the  NHA  mandates  that  HUD 
impose  disclosure  procedures  that  are 
more  rigorous  than  those  that  had  been 
set  by  some  of  the  other  agencies.  HUD 
and  the  Federal  Reserve  ^ard  have 
woriied  to  resolve  problems  raised  by 
this  statutory  obligation,  which  requires, 
among  other  things,  "a  written 
explanation  of  the  features  of  the 
adjustable  rate  mortgage,  including  a 
hypothetical  payment  schedule  that 
displays  the  maximum  potential 
increases  in  monthly  payments  to  the 
mortgagor  over  the  first  5  years  of  the 
mortgage  term." 

On  December  24. 1967,  after  extensive 
rulemaking,  the  Board  published 
changes  to  the  disclosure  provisions  of 
Regulation  Z  (52  FR 18670).  The 
provision  relevant  for  this  Notice  is  12 
CFR  228.19(b)(2).  Subsequentiy,  the 
Office  of  the  Comptroller  of  the 
Currency  and  the  Federal  Home  Loan 
Bank  Board  undertook  revision  of  their 
respective  requirements  to  reflect  the 
Regulation  Z  disclosure  provisions.  On 
)uly  21, 1968.  HUD  issued  Mortgagee 
Letter  88-26.  which  recognizes  that 
compliance  with  12  CFR  228.19(b)(2) 
now  satisfies  the  requirements  of 
section  251(b)  of  the  NHA,  and  that  the 
Regulation  Z  format  may  be  used  in  lieu 
of  the  disclosure  prescribed  in  24  CFR 
203.49(0  and  in  Mortgagee  Letter  84-16. 

Footnote  45a  of  the  Board's  rule 
explains,  however,  that  "[ijnformation 
provided  in  accordance  with  variable- 
rate  regulations  of  other  federal 


agencies  may  be  substituted  for  the 
disclosures  required  by  paragraph  (b)  of 
this  section." 

Mortgagee  Letter  88-26,  therefore, 
points  out  that  lenders  may  continue  to 
use  the  disclosure  statement  in 
Appendix  II  of  Mortgage  Letter  84-16  if 
it  "better  suits  the  lender's  needs  and 
operations." 

Dated:  )aniuuy  27, 1989. 
]uam  B.  SdwibertBi, 
General  Deputy  Auiatant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
(FR  Doc.  8»-33IM  Filed  2-13-89: 8:45  am] 
■LUNO  coot  «tie-<7-ii 


OfflM  Of  tfw  AMistant  Secretary  for 
PuMc  and  Indian  HoiMing 

(Doekal  Na  N-M-ltM;  nt-2«11] 

Pubic  Housing  Program;  DtmoNtion  or 
Dtepoaltfon  of  PubMc  Homing  Prolocta; 
AppMcadon  Submission  DaadHno 

AOINCV:  Office  of  the  Assistant 
Secretaiy  for  Public  and  Indian  Housing. 
HUD, 
action:  Notice. 


'  PiraUcI  r«quir«in«nti  for  ARMi  dlacloturM  ar* 
abo  cant«iQ«d  In  24  Q-R  Z34.7g(0  with  iM|Mct  to 
oondoainium  propertiM. 


P.  This  Notice  informs  public 
housing  agencies  and  Indian  housing 
authorities  (both  referred  to  as  PHAs) 
that  HUD  U  establishing  a  March  31, 
1989  deadline  date  for  the  submission  of 
demolition  or  disposition  appUcations 
that  involve  the  loss  of  public  housing 
units  and  call  for  assisted  housing  units 
to  satisfy  requirements  for  a 
replacement  housing  plan. 
DATU:  Effective  Date:  February  14. 1989. 
Application  Submission  Deadline:  April 
14, 1989. 

ran  njRTHCN  MPomiA-noN  contact: 
Janice  Rattley,  Director,  Project 
Management  Division,  Office  of  Public 
Housing,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW..  Washington,  DC  20410.  Telephone 
(202)  755-1800.  (This  is  not  a  toll-free 
number.) 

•UPPUMENTARY  mTOMIATION:  HUD  has 

a  limited  number  of  public  housing  units 
and  Section  8, 15-year  project-based 
assistance  units  available  for  use  as 
replacement  housing  units  this  Federal 
Fiscal  Year  (FFY).  In  approving  a  PHA's 
demolition  or  disposition  application 
which  calls  for  HUD  assisted  units  in  its 
Replacement  Housing  Plan,  the 
Secretary  is  also  promising  (subject  to 
the  availability  of  funding)  to  provide 
those  replacement  units,  liierefore,  in 
order  to  accommodate  the  replacement 
units  planned  by  PHAs  in  applications 
for  unit  demolitions  or  dispositions  this 
FFY  and  to  accomodate  the  public 
housing  development  application 


process,  the  Department  has  decided  to 
impose  a  deadline  of  April  14. 1988.  for 
submission  by  PHAs  of  complete  public 
housing  demolition  or  disposition 
applications.  This  deadline  is  only  for 
applications  involving  the  loss  of 
dwelling  units,  i.e.,  those  required  to 
meet  the  one-for-one  replacement 
requirement  imposed  by  the  recent 
amendment  to  Section  18  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437p) 
and  covered  by  the  revised  regulation 
published  in  the  Federal  Register  on 
August  17, 1988,  at  53  Ht  30884.  For 
those  requests  for  demolition  or 
diposition  not  involving  replacement 
units,  the  deadline  is  not  applicable. 

Regional  Offices  shall  review  all  of 
the  demolition  and  diposition 
applications  and  submit  the  Regional 
Administrator's  recommendations  to 
Headquarters,  not  later  than  May  26, 
1989.  Only  those  Indian  housing 
applications  approved  by  Headquarters 
by  July  28, 1989  will  be  considered 
eligible  to  receive  replacement  housing 
imits  in  this  FFY,  and  only  those  public 
housing  applications  approved  by  July 
28, 1989  will  be  considered  eligible  to 
receive  a  priority  rating  of  outstanding  . 
for  replacement  housing  units  in  this 
FFY. 

To  assist  them  in  meeting  these    '.' 
deadlines,  PHAs  are  reminded  of  the 
new  statutory  and  regulatory 
requirement  that  any  replacement 
housing  plan  must  be  approved  by  the 
governing  body  of  the  unit  of  general 
local  government.  For  Indian  housing, 
approval  by  the  Tribal  governing  body  is 
required. 

Authority:  Sec.  18.  U.S.  Housing  Act  of  1937 
(42  U.S.C.  1437p);  sec.  7(d).  Departoient  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Date:  February  1. 1989. 
Jacquelioe  Aamot 
Associate  General  Deputy  Assistant 
Secretary  for  Public  and  Indian  Housing. 
[FR  Doc  89-3395  Filed  2-13-89:  8:45  am] 
■ajJNQ  cooc  ttlO-SS-M 


DEPARTMENT  OF  THE  INTERIOR 
Bursau  of  Land  Management 

Iirr-»20-(»-41 1 1-14;  NDM  71447] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  North 
Dakota 

Under  the  provisions  of  Pub.  L  97-451, 
a  petition  for  reinstalement  of  oil  and 
gas  lease  NDM  71447,  Bowman  County, 
North  Dakota,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 
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No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre 
and  16%%  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requiranents  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1820  (30  U.S.a 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  tennination. 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  dted  above,  and 
reimbursement  for  cost  of  publication  of 
this  notice. 

Dated  Febraary  1. 198a 
|nDeA.Baae]r. 
Chief,  Leasing  Unit 
[FR  Doc.  8S-3375  Filed  2-1S-88;  8^45  am) 


Fisn  and  Wadafs  oarvlca 

nscaqn  or  Appacauons  tot  rormna; 
Unlvarslty  of  CaRfomla  at  aL 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  spedes.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Spedes  Act  of  1973,  as 
amended  (16  U.&C  1531.  et  seq.)?, 
FRT-73440e 

i4ppZrcan(:  University  of  California.  San 
Diego.  La  )oUa.CA 

The  a[^licant  requests  a  permit  to 
import  samples  of  naturally  shed  hair  of 
chimpanzees  {Pan  troglodytes)  from 
Tanzania  and  the  Congo  for  genetic 
research. 

PRT-720141 

Applicant:  Tommy  Hanneford.  Sarasota,  FL 

The  applicant  requests  a  permit  to 
export  and  reimport  one  male  leopard 
\Panthera  pardua)  for  circus 
performances,  during  which  the 
applicant  will  present  information  to  the 
public  on  the  Leopard's  ecological  role 
and  conservation  needs. 

PRT-734046 

Applicant:  Riverbanks  Zodogical  Park. 
Columbia,  SC 

The  applicant  requests  a  permit  to 
import  six  captive  bom  Amazon  River 
t\uiles  or  Tartaruga  [Podocnemis 
expansa)  from  the  Emperor  Valley  Zoo. 
Port  of  Spain,  Trinidad,  for  purposes  of 
display  and  breeding  to  enhance  the 
propagation  and  survival  of  the  spedes. 
PRT-734090 

Applicant:  Taxidenny  Intematiooal  for 
Arnold  Alward.  Clayton.  NC 


The  apidicant  requests  a  permit  to 
reexport  the  troi^y  of  one  bontebok 
[Damalisau  dorcaa  dorcaa)  taken  from 
the  captive-herd  of  J  Ji  Cloete,  Beford. 
Republic  of  South  Africa  previously 
imported  under  PRT-715117;  and  to 
export  one  vdld  yak  [Bos  grunniens) 
taken  from  a  captive^erd  in  the  United 
States. 

PRT-734436 

Applicant  Nancy  Nicdai,  Bakersfield,  CA 

The  applicant  requests  a  permit  to 
take  (Uve-trap  and  release)  Upton's 
kangaroo  rats  [Dipodomys  nitratoidea 
ssp.  nitratoides)  from  the  wild  in  the 
SouUiem  San  Joaquin  Valley,  California 
for  the  purpose  of  enhancement  of 
propagation  and  survival  of  the  spedes. 

FRT-734482 

Applicant  Zook)8ical  Society  of  San  Diego, 
San  Diego 

The  applicant  requests  a  permit  to 
import  one  captive-bom  female  dhole 
(= Asian  wild  dog),  (Cuon  alpinus],  from 
the  Assiniboine  Park  Zoo,  Manitoba. 
Canada,  for  the  purpose  of  enhancement 
of  propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403, 1375  K.  Street  NW.. 
Washington.  DC  20006.  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority.  P.O.  Box  27329,  Central 
Station.  Washington.  DC  20038-7328. 

Interested  persons  may  ccnnment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Diredor  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Date:  February  3, 1989. 
RJC  Rofainaaii, 

Chief,  Branch  ofPermitB,  US.  Office  of 
Management  Authority. 
[FR  Doc  89-3471  FUed  2-13-89: 8:45  am] 
sauNa  COOK  4sie-AiHS 


Receipt  of  AppHcattona  for  Pannits; 
Zoologicai  Soclaty  of  San  Diago 

Pel>niary  9, 1989. 

The  following  applicants  have  applied 
for  permits  to  condud  certain  activities 
with  endangered  spedes.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Spedes  Ad  of  1973.  as 
amended  (16  U.S.C.  1531.  et  »eq.\. 
PRT-734fl42 
Applicant  Zoological  Society  of  San  Diego. 

San  Diego,  CA 


The  applicant  requests  a  permit  to 
export  one  captive-bom  male  great 
-Indian  rhinoceros  [Rhinoceros 
unicornis)  to  the  Singapore  Zoological 
Gardens,  RepubUc  of  Singapore,  for  the 
purpose  of  enhancement  of  propagation. 
PRT-734e09 
An>licant  Joan  V.  Gordon.  Itike  George,  CO 

The  appticant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  to  be  culled  from  the  captive 
herd  maintained  by  Mr.  F.  Bowker,  Jr.. 
Grahamstown.  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  spedes. 
PRT-734822 

Applicant  Lowry  Park  Zoological  Garden, 
Tampa.  FL 

The  applicant  requests  a  permit  to 
import  one  captive  bom  male  Sumatran 
tiger  {Panthem  tigris  sumatrae)  from  the 
Rotterdam  Zoo,  Holland,  fw  captive 
breeding  and  zoological  display. 

PRT-734870 

Applicant  San  Diego  Zoo,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  one  male  and  two  fonale 
Northem  white  rhinoceroses 
[Ceratotheium  simum  cottoni)  from  the 
Zoological  Garden  Dvur  Kralove. 
Czechoslovakia,  for  the  porpoee  of 
enhancement  of  propagation.  These 
rhinoceroses  were  wild-caught  in  Sudan 
in  1972. 

PRT-734312 

Applicant  Dr.  Michael  Badea  TbonqMoo. 
GainesviUe,  FL 

The  applicant  requests  a  pennit  to 
import  20  leatherback  sea  turtle 
[Dermochelys  coriacea)  eggs  to  be 
colleded  by  the  Caribbean 
Conservation  Corporation  in  Costa  Rica 
between  March  and  April  1888.  These 
eggs  will  be  used  for  sdentific  research 
to  determine  patterns  of  ontogenetic 
oxygen  consumption  for  assistance  in 
long  term  sea  turtie  management  All 
twenty  eggs  may  ultimately  be 
sacrificed. 

PRT-734828 

Applicant  Hexagon  Farm.  San  Joan  BantUta. 
CA 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive  bom  black- 
footed  cats  [Felis  nigripes)  from  the 
Zoologischer  Garten  WuppertaL 
Germany,  for  captive  breeding  purposes. 

PIlT-734918 

Applicant  Arieone  Dibben-Young.  Kula,  HI 

The  applicant  requests  a  permit  to 
purchase  two  pairs  of  captive-hatched 
Hawaiian  (^nene)  geese  [Nesochen 
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[^Branto)  $andvkanaia\  from  Sylvan 
Heights  WatvfowL  Sylva.  North 
Carolina,  for«aplhr*  bleeding  puipoees. 

PRT-734307 

AaplictmL  Cdifornia  TWpartwMnt  ol  Ptoh  vai 
CauM 

The  applicant  requests  a  perssit  to 
collect  (by  use  of  nets,  traps,  and 
electrosbocliers)  and  release  an 
undetermined  number  of  Owens  tai 
chubs  {Clio  bicoJoraaydari)  in  the 
Owens  River  gorge.  CA.  far  the  porpose 
of  populsoon  trudies.  Of  ttwee  collected, 
a  maximum  of  ISO  will  be  sacrificed  for 
electropboreiia,  age  and  growth  studies. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm). 
Room  403. 1 375  K  Street  NW, 
Washington  DC  20005  or  by  writing  to 
the  Otrector.  U.S.  Office  of  Management 
Authority.  P  O.  Box  Z7S29.  Centrd 
Station.  Washington,  DC  2003»-7320. 

Interested  persons  may  comment  on 
any  of  these  applications  witMn  SO  da3rs 
of  the  date  of  this  publication  by 
submitting  writtm  vicwa.  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Date:  February  0, 19aa 
RJCRoUoaoa. 

Chief.  BnuKh  ofPtrmHa.  OS.  OffkMof 
Managmnmti  Authohty. 
[FR  Doc  89-3466  Piled  Z-13-M;  8:45  am} 
aajJNO  COM  Ittft  AH  M 


FW)  HMlth  PoOcy  and  ImplMnwitation 


1  VS.  Pish  and  wndUfe  Service. 
Interior. 

action:  Notice  of  adoption  of  revised 
policy  and  implementation  guideUnee; 
notice  of  availability  of  reviaed 
guidelinea. 


r  This  Notice  is  to  inform 
interested  parties  that  the  U.S.  Fish  and 
Wildlife  Service  has  adopted  a  revised 
fish  health  policy  and  implementation 
guidelines.  The  policy  and  guidelines 
provide  direction  for  coitfroUing  tiie 
impact  and  spread  of  serious  fish 
pathogens  in  Service  ffr.i\n\^f. 
Comments  on  the  reviaad  policy  and 
guidelines  will  be  considered  In 
preparing  future  revisions. 
DATC  February  14. 188a 
ADONlll.  Copies  of  the  guidelines  may 
be  obtained  from  and  comments 
forwarded  to:  Chief,  Division  of  National 
FUh  Hatcheries.  U.S.  Fish  and  WUdlife 
Service,  Washington,  DC  20M0. 


PON  raNTMR  MPONMATION  CONTACT: 

Dr.  John  G.  Nlckum,  address  above, 
telephone  (202)  653-8740. 
ilPPIMWTANY  NPONMATION.  The  U.S. 

Fish  and  Wfldlife  Service  has  revised 
the  Fish  Health  Protection  Policy  and 
Salmonid  Fish  Health  Protection 
Program,  dated  May  3a  1984.  to 
consider  new  information  and 
procedures  developed  since  that  date. 
Newly  adopted  procedures  for  amending 
the  reviaed  Policy  will  enable  die 
Service  to  respond  more  rapidly  to 
future  developments  and  to  incorporate 
appropriate  suggestions  and  comments 
received  as  a  result  of  this  Notice. 

National  Policy  Directive:  Y\titi 
Health. 

Effective:  November  29. 1988. 

Bq»/fB«.-Thi8  Policy  remains  in  effect 
until  superseded  by  a  new  National 
Policy  Directive.  Implementation 
guidelines  (Appendix)  may  be  modified 
by  signed,  numbered  memorandum  fiwn 
the  Director. 

Subject  Fish  Health  Policy  And 
Implementation  Guidelines. 

Policy:  In  accordance  with  its  miasioa 
objectives,  and  stated  responsibilities 
and  role,  the  Fish  and  Wildlife  Service 
(Service)  will: 

•  Conduct  Service  fishery  activities  in 
such  manner  as  to  prevent  the  spread  of 
fish  pathogens  into  areas  where  diey  are 
not  known  to  exist;  eradicate,  vrhere 
possible,  certain  serious  fish  pathogens; 
and  Qse  the  best  available  procedures 
for  detecting,  controlling,  and 
minimiting  tlie  impact  of  fish  padiogens 
that  cannot  be  eradicated; 

•  Provide  leedership,  direction,  and 
training  to  enable  international 
agencies,  fore^  governments,  Indian 
tribes.  States,  and  the  private  sector  to 
organize  and  carry  out  programs  to 
maintain  and  manage  fish  health; 

•  Develop  programs  in  cooperation 
with  other  Federal  and  State  agencies. 
Indian  tribes,  and  the  private  sector  to 
address  fish  health  issues  and  prevent 
the  spread  of  serious  fish  patht^ens; 

•  Rear  or  use  the  healthiast  fish  to 
meet  Service  fishery  responsibilities; 
and 

•  Undertake  research  and 
development  studies  on  fiah  diseases  to 
improve  pathogen  detection  and  disease 
diagnostic  techniques;  develop 
procedures  for  hygiene,  therapy,  and 
pathogen  eradication:  and  improve  the 
diseaae  resistance  of  cultured  fish. 

Scope:  This  Policy  provides  national 
guidance  concerning  fish  health.  All 
Service  fishery  activities  must  be 
conducted  in  compliance  with  this 
Policy.  Each  Regional  Director  of  the 
Service  is  delegated  authority  to  apply 
more  rigoroas  standards  and  tb  require 


implementation  procedures  with  mors 
extensive  sampling  and  diagnosis.  In ' 
addition,  alternative  procedures  may  be 
authorized  by  the  Regional  Director  to 
protect  scarce  stocks.  Regional 
implementation  of  this  Policy  must  also 
be  in  accord  with  applicable 
interjurisdictional  (e.g.,  interstate 
compacts],  State,  and  foreign  fish  health 
regulations.  This  Policy  pertains  to  all 
Service  facilities  and  activities  involving 
fish.  Only  Service  personnel  are 
responsible  for  its  implementation.  It  is 
intended,  however,  that  this  Policy  will 
provide  a  model  and  a  basis  for 
cooperative  efiorts  with  other  Federal 
agencies,  the  private  sector.  States, 
Indian  tribes,  foreign  governments,  and 
international  agencies  through  which  the 
spread  and  impact  of  fish  pathogens  and 
diseases  can  be  controlled. 

Purpose:  This  Policy  sets  forth  the    . 
position  of  the  Service  relative  to 
matters  of  fish  health.  It  will  serve  as 
the  basis  for  Service  efforts  to  contain, 
control,  and  minimize  the  impacts  of  fish 
pathogens  and  diseases.  The  Service  has 
maintained  a  Fish  Health  Policy  since 
1968.~Service  efforts  to  understand  and 
control  fish  health  problems  started  over 
00  years  ago.  These  efforts  are  based  on 
recognition  that  serious  diseases  are 
more  lilcely  to  occur  umler  high  density 
hatchery  rearing  conditions  than  in  low 
density  "wild"  populations  and  that 
certain  serious  diseases  can  negate  the 
fishery  resource  benefits  derived  from 
the  National  Fish  Hatchery  System. 

Definitions:  Terms  with  special 
meanings,  as  used  in  the  context  of  this 
Nationd  Policy  Directives  are  defined  in 
the  Appendix  to  this  National  Policy 
Directive. 

/m77/ementof/bn.- To  implement  this  - 
Policy,  the  iService  will  develop  and 
maintain  National  Guidelines  that: 
Describe  managerial  and  technical 
responsibilities;  provide  systems  to 
monitor  the  range  and  distribution  of 
selected  fish  pathogens  among  stocles 
and  facilities  for  purposes  of  preventing 
the  spread  of  these  pathogens;  establish 
minimum  standards  for  inspection  and 
monitoring  activities;  and  delineate 
required  fish  health  management  and 
reporting  activities.  Regional 
Implementation  Plans  that  establish 
procedures  and  schedules  for  inspection 
and  monitoring  activities  to  serve  the 
particular  needs  of  each  Region  will  be 
developed  within  the  limits  of  the 
National  Guidelines.  National 
Implementation  Guidelines  are  included 
in  the  Appendix  to  this  National  Policy 
Directive. 

Supersession:  This  National  Policy 
Directive  supersedes  and  replaces  the  ' 
"Fish  Health  Protection  Policy  and 
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Salmonid  Rsh  Health  Protection 
Program"  dated  May  sa  1964. 

Date:  February  1,  isae. 
Btwa  Rotiiiison. 

Deputy  Director,  United  States  Fiah  and 
Wildlife  Service. 

[FR  Doc  80-3414  Filed  2-13-88;  8:45  am] 
SHjjNa  oooa  ttt 


Datr.  February  7, 1980. 
Stave  Rownsou. 
Deputy  Director. 
(FR  Doc.  80-3371  Hied  2-13-80;  8:46  am] 


Migratory  BM  Hunting  and 
Coneervatlon  Stamp  (Dude  Stamp) 
vonisai 

AOCNCV:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 


:  On  Friday,  May  6, 1988  (53  FR 
16344)  the  Service  published  the 
regulations  governing  the  conduct  of  the 
annual  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
ContesL  The  dates  and  location  of  this 
year's  contest  are  announced,  and  the 
public  is  invited  to  attend. 

DATES:  1.  This  action  is  efi^ective  )uly  1, 
1988,  the  beginning  of  the  198»-1990 
contest 

2.  This  year's  contest  will  be  held  on 
November  6  and  7, 1989,  beginning  at  11 
ajp.  on  Monday  and  9  a  on.  on  Tuesday. 

8.  -Persons  wishing  to  enter  this  year's 
contest  may  submit  entries  anytime 
after  luly  1,  but  all  must  be  postmaiiied 
to  later  than  midnight  September  15. 

ADOWataat:  Requests  for  complete 
copies  of  the  reguletions,  reproduction 
rif^ts  and  display  agreements  should  be 
addressed  to:  Federal  Duck  Stamp 
Contest,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  1800  C  Street 
NW.,  Washington,  DC  2024a 

Location  of  contest  Department  of  the 
Interior  Building  Auditorium  (C  Street 
Entrance),  1800  C  Street  NW.. 
Washington,  DC 

POn  PUNTHCR  INFOWMATION  CONTACR 

Ms.  Norma  Opgrand,  Chief,  Federal 
Duck  Stamp  Program,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC  2024a 
Telephone:  (202)  343-4354. 

SUPPLCMKNTANV  MPONMMTION:  The 
following  five  eligible  species  for  the 
1989-1990  duck  stamp  contest  are  listed 
below: 

(1)  Black-bellied  Whistling  Duck 

(2)  Spectacled  Eider 

(3)  Barrow's  Goldeneye 

(4)  Red-breasted  Merganser 

(5)  Black  Scoter. 

The  primary  author  of  this  document 
is  Norma  E.  Opgrand.  U.S.  Fish  and 
WildHfe  Service. 


National  Paric  Service 

National  Regleter  of  Historic  Places; 
Pending  Nomlnatlone 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
February  4, 1989,  pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  Notional  Register,  Naticmal  Park 
Service,  P.O.  Box  37127.  Washington,  IX: 
20013-7127.  Written  comments  should 
be  submitted  by  March  1, 1989. 
Batii  L  Savags, 

Acting  Chief  of  Registration,  National 
Register. 

GB(»CIA  - 

CowalaCounty 

Senoia  Historic  Qistrict,  Roudily  bounded  by 
Couch  St.^  Seaboard  Coast  Line  Railroad 
tracks,  GA  1ft,  and  Pylant  St..  Senoia. 
80000140 

DouglM  Couaty 

Roberts.  CM.  WiUiaan  T..  House,  8B52 
Campbellton  St,  Douglasville.  80000163 

Effingham  Coimty 

Reiser— Zoller  Farm.  GA  lia  4  mi.  Ncrf 
Springfield,  Springfield  vicinity,  80000152 

Fulton  County 

Stewart  A  venue  Methodist  Episcopal  Church 

SouUk  887  Stewart  Ave  SW,  Atlanta, 

88000154 

IDAHO 
Bin^iain  Comity 

US  Post  Office— Bhckfoot  Main  (US  Post 
Offices  in  Idaho  1900—1941  MPS).  165  W. 
Pacific  Blackfoot  88000128 

Bouadaiy  CovDty 

US  Post  Office— Banners  Ferry  Main  fUS 
Post  Offices  in  Idaho  1900— 1941  MPS),  215 
First  Bonners  Ferry,  80000120 

Canyon  Coonty 

US  Post  Office— Caldwell  Main  (US  Post 

Offices  in  Idaho  1900—1941  MPS),  823 

Arthur  St.  Caldwell  89000131 
US  Post  Office— Nampa  Main  (US  Post 

Offices  in  Idaho  1900—1941  MPS),  123 11th 

Ave.  South.  Nampa.  80000132 

Claarwater  County 

US  Post  Office— Orofino  Main  (US  Post 
Offices  in  Idaho  1900—1941  MPS).  320 
KUchigan  Ave..  Orofino,  80000133 


FTankliB  County 

US  Post  Office— Preston  Main  (US  Poet 
Offices  in  Idaho  1900—1941  MPS).  55  E. 
Oneida  St^  Preston,  80000135 

Fiamoot  County 

MS  Post  Office— St  Anthony  Main  (US  Post 
Offices  in  Idaho  1900—1941  MPS),  48  W. 
First  North.  St.  Anthony,  80000136 

Payette  County 

US  Post  Office— Payette  Main  (US  Post 
Offices  in  Idaho  1900—1941  MPS),  915 
Center  Ave..  Payette,  80000134 

Shosbooe  County 

US  Post  Office—  Wallace  Main  (US  Post 
Offices  in  Idaho  1900—1941  MPS).  403 
Cedar  St..  Wallace.  89000137 

Twin  Falb  County 

US  Post  Office— Buhl  Main  (US  Post  Offices 

in  Idaho  1900—1941  MPS).  830  Main.  Buhl 

80000130 

MASSACHUSETTS 
llMipiiaii  County 

Chester  Factory  Village  Historic  District. 
Ro««hly  bounded  l^  Middlefield  Rd..  River. 
Main,  and  Maple  Sts^  US  20,  and  Williama 
SU  Chester.  89000145 

MUdlaaex  County 

Union  Station,  20  Commonwealth  Ave.. 
Concord.  80000143 

Suffolk  County 

Roxbury  Highlands  Historic  District  Roughly 
bounded  by  Dudley  St..  Washii^on  St. 
and  Cohunbus  Ave.,  Boeton.  80000147 

Worcastar  CooDty 

Ayer  Main  Street  Historic  District.  Main  St.. 
Ayer,  80000150 

MINNESOTA 

Backar  Coimty 

Edgewater  Beach  Cottages,  321  Park  Lake 
Bivd,  Detroit  Lakes.  80000138 

lacksoa  County 

Church  of  the  Sacred  Heart  (Catholic),  0th  St. 
and  4th  Ave..  Heron  L,ake.  80000157 

KandiyoU  County 

Larson.  A..  »  Co.  Building.  530  W.  Pacific 
Ave.,  Wilhnar,  80000150 

St  Louis  County 

Civilian  Conservation  Corps  Camp  S-5Z.  Off 

US  53,  Orr  vicinity.  80000158 
Flint  Creek  Farm  Historic  District,  MM  1. 

Coolc  vicinity.  80000130 
LeMoine  Building.  Off  Ca  Hwy.  74.  Orr 

vicinity,  80000140 

Stoains  County 

SL  Benedict's  Convent  and  College  Historic 
District.  College  Ave.  and  MinnesoU  St, 
St  loseph,  80000180 

MONTANA 
Caiboa  County 

Lockhart.  Caroline.  Ranch.  Davis  Creek.  70 
mi.  S  of  Hardin.  Dead  HilL  80000155 
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LM^  VanafBaanadBtnttNoL  m 
River  Rd..  Bdanratw.  aOOOOUl 

RHODE  ISLAND 


I^PiK  M^HMMe  OMrict  Hop*  RA. 

Burling— Rd,Mii  I  IppiHAiPfc. 
Craiuton.  88000142 

nNNESSEB 

GUmCbmIj 

Sam  Davit  Armnie  Hhtoric  DittHct,  Sam 
Davia  Ave.  and  E  Madiaoa  SL. 
80000148 


HVittar. /aoMt  AxAoiNift,  Mnim;  Wast  End 
and  8.  Barnwell  Avea^  r — ■ — "*- 
80000148 


CHffitta.  William  H.  Houmo.  JadcMm  tary- 
Gra^back  Rd,  GfenbMk  visW^b 
88000141 


CVi/  romi  AidmilamealSit»f40Hmf 
(MmimwkmaJUniamommofUm 
Central  Baainf AD  9»-^ADi4Sa!f*SKH 
Addreaa  Restricted.  F^aiddiii  vidnity. 
88000150. 

The  Mfowtag  propeity  b  dso  being 
considered  for  listing  in  liie  Nathnal 
Register 


Bmwa'M  Race  Historic  tH^ricL  Bntvn's  Raoe 
8L  from  Piatt  St  to  Conral  rafcpad  tieda 

The  conunenting  period  for  fte 
following  property  has  been  ahortmed 
to  seven  dJays  in  order  to  asaiet  ia  ita 
preservation: 

MASSACHUSRIS 

SMDok  CooDty 


boandsd^  OKilsy  SC  Wasfa^ka  8C 
and  CoinndMis  Ave.,  Boetoo.  80000147. 

(FR  Doc.  8»-3400  FUad  »<lV8ee  a:45  aog 
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[FInanee  Dedial  No.  S1SM1 


and  OpMrtlon  Enmptton;  SoifliMm 

naavtay  VOL 


(Southern)  has  agreed  to  I 
approximately  28  miies  ef  its  Use  of 
railroad  between  milepoat  B-tiro  at 
HaRisonburg.  VA  and  milepost  B-a4J) 
at  klool  fackaoQ.  VA.  to  Chaaapeake 


Western  Railway  (CW).  CWs  laaae  and 
operation  of  the  line  segment  wUl  take 
effect  simultaneously  with  the 
discontinuance  of  operations  by 
Southern  on  or  abovt  Mardi  IS.  IMB.* 

Southern  is  a  Class  I  railroad 
controUad  through  stock  ownership  by 
Norfolk  Southern  Coiporation  (NSC),  a 
holding  company.  NSC  alao  oontrab 
Norfolk  and  Western  Railway  Company, 
which  ia  tlw  parMt  of  CW.  Am. 
Southern  and  CW  are.  raapacdveiy. 
direct  and  indirect  subsidiaries  of  NSC 

This  is  a  tzaaaactian  arilhin  a 
ooiparato  {aaily  of  the  type  apacificaUjr 
exaoptad  frooi  prior  review  aad 
approval  undar  4»  OFK  U«M(d)m>  It  ia 
a  tranaactioB  that  wiU  not  rasalt  ia 
adverse  cbaagaa  ia  aervica  levala. 
■tgnifirant  iiytratjiwai  thm^M.  or  a 
chaota  ia  the  ooBvetiliva  balaaoa  wHli 
canters  oataide  the  oorporate  CamUy. 

lUa  notica  ia  filed  aader  48  CFR 
lia0i2(dX3].  IMtkM  to  Mvdce  the 
exeBptten  aadar  40  U.aC  10806(d)  aay 
be  filed  at  aqr  tinw.  Tka  filb«  of  a 
petition  to  revoke  will  not  sti^  Ifae 
transaction.  Pleadiags  Buiat  be  filed  arlth 
the  Commission  and  served  on:  N& 
Fleischman.  Norfolk  Southern 
Corporation.  Three  Commercial  Plaoa, 
Norfolk.  VA  235ia 

As  a  condition  to  the  use  of  this 
exaaplkm.  any  aaiployea  affected  by 
tne  laaae  win  oa  protacleo  pursuant  to 
Mendocino  Coast  ttj.,  btc— Lease  and 
C^)erate.  364  LC.C  732  (1978)  and  360 
LCC  653  (1980). 


Dated  Wwaaij  «.  M . . 

By  the  ConBiasioa.  lane  F.  MaiifcaH. 
Director,  Office  of  ProcaetUi^B. 
Mania  R.iieCa% 

[FR  Do&  8a-8410  Piled  2-13-80: 8)48  an) 


[Doekal  Na  AB-298  (Sub4tok  SIX)] 
Southam  Ralway  Co.;  OiaeontlnuMie* 


VA 

Applicant  haa  filed  a  aolica  of 
exemption  under  48  CFR  Part  1152 
Subpart  F—Exen^t  Abaadoniaeats  to 
disconHnoe  service  over  its  5.lHBdle  liae 
of  railroad  between  milepost  B^84J)  at 
Mount  Jackson.  VA  and  milepost  B-78.9 
at  Edinburg.  VA. 

Appttcaat  haa  caitifiad  that  (1)  No 
local  traffic  has  moved  over  the  Une  for 


>Aaatks«efL_  . 

•BaoootiBMan  of  •pvattaM  by  taahfrni  to  tka 
Mbiecl  of  Dodwt  No.  AB-280  (8ai>No.  SIX). 
SoutlmHt  Kailway  Coavany—OlKmtimmet 
BxMivtioit—Optntiom  Betwmm  Utoumt/oekmm 
oDdEdiKbia^VApMU^taAwmnA 
concufraoy  wWi  tUs  dscbloiL 


at  least  2  years:  (2)  any  oveidiaad  traffic 
OB  the  line  can  be  rerouted  over  oUier 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  oa  tin  liBe  (or  a 
State  or  local  government  entity  aeting 
on  behalf  of  sitch  nser)  regarding 
cessation  of  service  over  the  Une  either 
is  pending  widi  die  CoaKdaaiaB  or  with ' 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  afsocy  haa  bean 
notified  in  writiog  at  laaat  10  days  prter 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  eaqiloyee  afliected  by 
the  discontinuance  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandontnent    Goshen,  960  LCC  91 
(1978).  To  addreaa  whether  this  coiMlMoa 
adequately  pratocta  alhcled  raplnjans. 
a  petitioa  far  paitfal  revDcadoa  andgr  48 
U.S.C  1060B(d)  must  be  filed. 

Provided  no  foroud  eiqwcesion  of 
inlBiit  to  file  an  offar  of  fiaandal 
asststanoe  haa  been  received,  this 
exemption  will  be  eBective  on  March  16^ 
1988  (uolesa  stayed  pending 
reconsidaratian).  Petitions  to  stay 
regarding  matters  that  do  not  invohra 
enviroamental  issues.*  and  iofaoMl 
expressioBS  of  intent  to  file  an  oSer  of 
*^"T'Ti»l  astistanre  andor  48  CFP 
1152.27(c)(2).>  must  be  filed  by  February 
24,  Isee.  Petitions  for  reconsideration 
must  be  filed  by  March  7. 1969,  with: 
Office  of  the  Secretaiy,  Case  Control 
Branch.  Interstate  Commerce 
Commbaion.  Waridngton.  DC2042S. 

A  copy  of  any  petition  filed  with  the    . 
Coramissioo  diodd  be  sent  to 
applicanf  s  representative:  NS. 
FMauunan,  Norfolk  Soadiem 
Corporation.  Hiree  Commercial  Place. 
Norfolk.  VA2SS10. 

V.  the  notice  of  exemption  contains 
false  or  misleadiiig  infonaation.  use  of 
die  exemption  b  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  wincn  aodreeoes  eu  v  ii  unneBtai 
or  energy  ioipacts,  if  any,  from  thb 
discontiBuaBoe. 


'  A  tUy  will  be  rottUnriy  iMued  by  th* 

infbnnad  dacWen  OB  MwiraaBMlal  iMaat  (« 
raiMd  by  a  puty  or  by  the  Saciiaa  of  beqir  and 
BBvviMnHDf  III  m  sRvpMnnn  nwrapmon] 
cannot  be  made  prior  to  dw  eSadiva  data  of  a» 
notlca  of  axamptton.  Sm  Extmptmt  cfOut^- 
Ssmce  AotfUMB.  4  LCCad  400  tiaSQ.  Any  entity 
aeetdag  a  stay  tanrolvlag  anvtnaMMMl  ceneana  ia 
encooragad  to  file  ita  raqaaal  aa  aeaa  aa  poaaibla  la 
oidar  to  pennit  lliia  Conadaatoa  to  review  and  act 
on  the  Kipieat  betoe  the  attMUve  dele  of  Ifaia 
axamptiaa. 

■  5l0e  Exempt  ofRailAlfandonmutt—Offan  of 
Aaaft  <«aaac  4  LCCld  «•  IMn.  end  lad  I 
pobUaiiadiatker 
1987  (S2  PR  «M(MS44S). 
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The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
envirooBMntal  asaeaanent  (BA).  SEE 
will  issue  the  EA  by  February  17, 1988. 
Interested  persona  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Caii  Bausch,  Chief.  SEE  at  (202)  27S- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  availabb  to 
the  publia 

Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decbitm. 

Dedded:  Febenaiy  8k  1S8S. 

By  the  CoBunieaioa.  Jaae  P.  MadcaU. 
Director,  Office  of  Proceedings. 
Norata  R.  MeCaa, 
Secretary. 
[FR  Doc  8»-M20  Ffled  2-l»-«8(  8:45  an) 


DEPARTMENT  OF  JUSTICE 
Prog  Enforcwnant  A«linliibti»tlon 

Dvyl  L.  Kki9*olv8r(  IUXJ84  Rovocaflon 

oir 


On  August  23. 196&  the  Deputy 
Assbtant  Adminbtrator,  C^ce  of 
Diversion  Controi  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Daryl  L  Kingaolver. 
D  JXS.  of  8407  Bryant  Street. 
Westminster.  Colorado  (Reapondent). 
proposing  to  revoke  DEA  Certificate  of 
Registration.  AK  6562586^  and  to  deny 
any  pending  amtlications  for  regbtration 
as  a  practitioner  under  21  U.S.C  823(f). 
The  Order  to  Show  Cause  alleged  that 
Respondent's  registratioa  wouiid  be 
inconsistent  with  the  public  interest 

Respondent,  through  counsel  filed  a 
timely  request  for  a  *»«>art"fl  on  the 
issues  raised  in  the  Order  to  Show 
Cause  and  the  matter  was  placed  on  the 
doclcet  of  Administrative  Law  Judge 
Francis  L  Yoimg.  On  September  28, 
1988,  Judge  Young  issued  an  order 
directing  the  Government  to  file  a 
prehearing  statement  on  or  before 
October  24. 1988,  and  Re^x»dent  to  file 
a  prehearing  statement  on  or  before 
November  28, 1988.  In  the  Order  for 
Prehearing  Statements,  Judge  Young 
stated  that,  "Respondent  is  cautioned 
that  failure  to  timely  file  a  prehearing 
statement  as  directed  above  may  be 
considered  a  waiver  of  hearing  and  an 
implied  revocation  of  a  request  for 
hearing."  After  requesting  an  extension 
of  one  week  in  which  to  file. 
Government  counsel  filed  its  pretiearing 
statement  on  October  31, 1988. 


Respondent,  however,  nrvar  sdxaitted 
such  a  filing. 

On  November  21, 1988,  Government 
counsel  confeired  with  Re^ioodent's 
cotmsel  regarding  a  possible  surrender 
of  regbtration  by  Respondent  On 
November  25, 1988,  Government  counsel 
advised  Respondent's  counsel,  in 
writing,  of  procedures  necessary  for 
such  surrender.  The  Government  has 
received  no  response  fitnn  Re^Kmdent's 
counsel,  but  did  receive  a  two  page 
handwritten  letter  from  Respondent 
dated  November  IS,  1988,  indicating 
that  "my  motiier  is  forwarding  to  you 
my  drug  boense  renewal  application 
with  the  remarks  diat  I  will  be  letting  it 
lapse  come  December  31. 1988."  Despite 
this  notification  to  E^A  that  Respondent 
intended  to  surrmder  his  registration,  he 
never  sturendered  his  renewal 
application  or  hb  Certificate  of 
Registratton. 

In  light  of  Respondent's  failiu«  to  fib 
a  prehearing  statement  in  the  matter,  or 
to  surrender  hb  current  registration. 
Judge  Yoong  terminated  the  proceedings 
before  him  on  December  29, 1968.  The 
Administrator  finds  that  Respondeirt  has 
waived  his  right  to  a  hearing  by  failing 
to  file  hb  prehearing  statement  and  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
record  before  him.  21  CFR  1301.57. 

The  Administrator  finds  that 
Respondent  is  a  dentist  licensed  to 
practice  in  the  State  of  Cotorada  On 
January  22. 1962.  Respondent  was 
arrested  by  the  Westminster  Colorado 
Police  Department  and  charged  with 
possessiooi  and  sale  of  controlled 
substances.  Controlled  buys  of 
psilocybin  and  marijuana,  both 
Schedule  I  controlled  substances,  were 
made  from  Respondent  throng  an 
informant  in  cooperation  with  the 
Westminster  Police  Department. 
Quantities  of  psilocybin  and  marijuana 
were  seized  at  Respondent's  residence. 

Respondent  was  arraigned  on  April 
14, 1982,  and  charged  with  dbtribt^ion 
of  more  than  one  oimce  of  marijuana, 
and  distribution  of  a  Scfaedub  I 
controlled  substance,  both  felonies 
rebting  to  controlled  substances.  Just 
prior  to  his  trial  date.  Respondent 
pleaded  guilty  to  possession  of  more 
than  one  ounce  of  marijuana.  His  guilty 
plea  was  accepted  in  Adams  County 
District  Court  and  sentencing  was 
scheduled  for  May  4, 1983.  However, 
between  the  time  that  Respondent 
pleaded  guilty  and  his  sentencing,  the 
Colorado  bw  changed  the  violation 
from  a  felony  to  a  misdemeanor. 
Pursuant  to  an  agreement  Respondent 
was  sentenced  as  though  charged  with  a 
misdemeanor.  On  May  4. 1983, 
Respondent  was  sentenced  to  eighteen 


months  probation:  100  hours  of 
community  service:  a  fine  of  STSOiOO; 
plus  other  ooste  ^  SISOlOO. 

On  December  4. 1967.  Respondent  was 
arrested  and  diarged  with  first  degree 
sexual  aaaault  on  a  diild.  This  arrest 
was  initiated  when  the  Adams  County 
Sheriff's  D^mrtment  received 
information  that  Respondent  had 
sexually  assaulted  three  mab  juvenibs.  __ 
Following  receipt  of  this  information, 
three  male  juveniles  were  interviewed 
regarding  their  relationship  with 
Respondent  The  juveniles  cuivised 
Adams  County  authoritiea  that 
Respondent  had  supplied  the  juveniles 
with  various  controlled  substances  such 
as  marijuana.  LSD,  cocaine,  mescaline 
and  bexobarbitaL  a  Schedub  IH 
depressant  controUed  substance.  On 
niunerous  occasions  Respondent 
provided  these  drugs  to  the  teenagers 
imtH  they  were  in  a  semi-conscious 
state,  at  which  point  Respondent 
sexually  abused  the  juveniles.  Aha  a     ~ 
trial  at  which  two  of  the  three  juveniles 
testified  about  obtaining  controUed 
substances  from  Respondent 
Respondent  was  convicted  of  first  and 
third  degree  sexual  assault  On  October 
7, 1988,  Respondent  was  sentenced  to  a 
total  of  thirty-two  years  in  prison  and  b 
currently  incarcerated. 

Hie  investigative  file  reveab  that  with 
respect  to  his  arrest  on  December  4, 
1987,  Respondent  was  not  charged  with 
distribution  of  controlled  substances 
because  no  controlled  substances  were 
found  at  his  office  at  the  time  a  search 
warrant  was  served.  However,  the 
statements  of  the  three  juveniles, 
doctunented  in  the  Adams  County 
Sheriff's  Department  reports, 
established  Respondent  as  the  source  of 
supply  for  controlled  substances  for  at 
least  those  tliree  individuals. 

The  information  obtained  from  the 
three  juveniles  reveals  that  Respondent 
frequently,  over  a  protracted  period  of 
time,  distributed  dangerous  controUed 
substances  to  minors  for  other  than  a 
legitimate  medical  ptupoee  and  outside 
the  course  of  his  professional  practice. 
One  juvenile  advised  Adams  County 
authorities  diat  he  had  "partied"  with 
Respondent  approximately  250  times. 
Respondent's  general  practice  was  to 
supply  the  juveniles  with  alcohol  and 
dangerous  controUed  substances,  to  wit 
marijuana.  LSD,  mescaline,  cocaine  and 
hexobarfaital.  This  juvenile  told 
authorities  tliat  on  the  least  one 
occasion.  Repondent  provided  the 
hexobarlutal  to  the  juvenile  from  a 
locked  cabinet  in  Respondent's  dental 
office.  Thb  juvenile  abo  reported  having 
been  supplied  with  nitrous  oxide  and 
controUed  substances  in  Respondent's 


«77» Fedwd  Ragbtar  /  Vol  84.  No.  29  /  Tuetday.  February  14.  1868  /  Notices 


dental  office  approximately  ei^t  timet. 
The  fuvenile  was  never  a  patient  of 
Respondent  but  on  two  occasions  he 
obtained  Percodan,  a  Schedule  D 
controlled  substance,  via  prescriptions 
written  by  Respondent  by  feigning  a 
toothache. 

The  Administrator  finds  that  through 
intentional  design.  Respondent  provided 
a  steady  flow  of  dangerous  controlled 
substances  to  young  men.  Respondent's 
singular  goal  was  to  sexuaUy  abuse 
these  young  men;  his  method  was  to 
provide  them  with  dangerous  controlled 
substance  until  they  were  so  intoxicated 
that  they  could  not  resist  his  advances. 
The  victims'  statements  reveal  that 
many  controlled  substances  were,  in 
fact  provided  to  the  juveniles  in 
Respondent's  dental  office.  A  medical 
professional  because  of  his  training  and 
experience,  must  be  aware  of  the  awful 
devastation  and  health  consequences 
associated  with  drug  abuse.  By 
possessing,  abusing  and  aiding  in  the 
distribution  of  controlled  substances. 
Respondent  has  abandoned  the  trust 
placed  in  him  as  a  dentist  as  well  as  his 
responsibility  as  a  registrant  to 
safeguard  the  public  from  the  unlawful 
use  and  abuse  of  controlled  substances. 

The  Administrator  may  revoke  an 
application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest 
The  factors  which  are  considered  ia 
determining  whether  the  registration 
would  be  in  the  public  interest  are 
enumerated  in  21  U.S.C  823(f).  TWo  of 
the  factors  to  be  considered  include  the 
registrant's  conviction  record  under 
Federal  or  state  laws  relating  to 
controlled  substances,  and  the 
registrant's  compliance  with  Federal, 
state  or  local  laws  relating  to  controlled 
substances.  All  factors  need  not  be 
present  for  the  Administrator  to  deny  an 
application  for  registration.  Instead,  the 
Administrator  may  accord  each  factor 
the  weight  he  deems  appropriate  in 
determining  the  public  interest  See  PauJ 
Stepak,  MJ)..  51  FR 17556  (1986). 

The  Administrator  has  considered  the 
factors  listed  in  21  U.S.C.  8^f)  and 
concludes  that  Respondent's  continued 
re^tration  is  inconsistent  «vith  the 
puMic  interest  In  this  instance,  there  is 
no  question  that  Respondent's  felony 
conviction  resulted  from  illegal  activities 
involving  controlled  substances.  He  was 
the  steady  source  of  controlled 
substances  for  at  least  three  juveniles. 
Although  most  of  the  illegal  activities 
«^ch  resulted  in  Respomlent's 
conviction  fell  outside  the  scope  of  his 
professional  practice,  be  did  utilize  his 
DEA  registration  on  a  few  occasions  to 


provide  juveniles  with  controlled 
substances. 

In  light  of  the  foregoing  facts. 
Respondent's  conviction  of 
misdemeanor  possession  of  marijuana, 
the  seizure  of  psilocybin  and  marijuana 
from  his  residence,  and  Respondent's 
illegal  possession  and  distribution  of 
controlled  substances  to  minors  as  part 
of  a  pattern  of  sexual  abuse. 
Respondent's  DEA  Certificate  of 
Registration  must  be  revoked. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration; 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824.  and  28  CFR 
0.100(b).  orders  tht  DEA  Certificate  of 
Registration  AK5562586,  previously 
issued  to  Daryl  L  Kingsolver,  DD.S.,  be, 
and  it  hereby  is  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
Respondent's  registration  be,  and  they 
hereby  are,  denied. 

This  order  is  effective  Mardt  18, 1989. 

Dated:  February  8, 1968. 
lohnCUwD, 
AdmiiuatiatOT. 
[FR  Doc  89-3445  Filed  2-13-88:  WA  affl) 
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By  Notice  dated  October  3. 1968,  and 
published  in  the  Fadand  Register  on 
(October  12. 1968  (S3  FR  39814).  Penick 
CorporatiiMi.  158  Mount  Olivet  Avenue. 
Newaric.  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040).  a  basic 
class  of  controlled  substance  listed  in 
Schedule  n. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1006(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Htle  21.  Code  of 
Federal  Regulations,  1 1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  February  8, 1989. 
G«wR.HaUip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

[FR  Doc  69-3448  Filed  2-13-89;  8:45  sm] 
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DEPARTMEMT  OF  LABOR 

Iflne  Safety  and  Hoaith  Administration 

[Ooefcet  Na  M-88-28V-C1 

Helvetia  Coal  Co^  Petition  for 
■oontcsDon  or  Appecauon  oi 
Mandatory  Safety  Standard 

Helvetia  Coal  Company,  Box  729, 
Indiana,  Pennsylvania  15701,  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.11002(b)  (quantity  and  location 
of  firefighting  equipment)  to  its  Lucerne 
No.  8  Mine  (I.D.  No.  36-04597)  located  in 
Indiana  Coimty,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  waterlines  be  installed 
parallel  to  the  entire  length  of  belt 
conveyors  and  be  equipped  with 
firehose  outlets  with  valves  at  300-feet 
intervals  along  each  belt  conveyor  and 
at  tailpieces.  At  least  500  feet  of  firehose 
with  fittings  suitable  for  connection  with 
each  belt  conveyor  waterline  is  required 
to  be  stored  at  strategic  locations  along 
the  belt  conveyor.  Waterlines  may  be    . 
installed  in  entries  adjacent  to  the 
conveyor  entry  belt  as  long  as  the 
outletspivject  into  the  belt  convey w 
entry. 

2.  During  cold  weather  periods,  the 
waterline  used  for  fire  protection  along 
the  slope  belt  freezes  and  becomes 
inoperative. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  a  dry  waterline  system 
from  October  1  through  May  1.  The 
waterline  would  be  liept  charged  during 
the  remaining  months. 

4.  In  support  of  this  request  petitioner 
states  that — 

(a)  The  dry  wateriine  system  would 
be  pressurized  with  water  by  manually 
activating  a  water  valve  either  at  the  top 
of  the  slope  (surface)  or  at  the  bottom  of 
the  slope  (undergroimd): 

(b)  All  persons  in  the  vicinity  of  the 
slope  would  be  instructed  as  to  the 
operation  of  the  dry  wateriine  system; 

(c)  Sufficient  water  would  be 
available  for  the  dry  waterline  system  at 
all  times; 

(d)  A  pressure  gauge  would  be 
installed  on  the  surface  to  indicate  that 
a  supply  of  water  under  pressure  is 
available  to  the  dry  waterline  system; 

(e)  The  water  supply  system  on  ttie 
surface  would  be  protected  from 
freezing  and  would  be  easily  accessible 
for  manual  operation; 

(f)  A  visual  means  would  be  provided 
to  indicate  that  a  supply  of  water,  under 
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pressure,  is  available  to  the  automatic 
actuating  valve  and  the  manual  bypass 
vahre  looted  undeiground; 

(g)  The  automatic  actuating  vahre  and 
mamtal  bypass  vahre  would  be  tested 
weeUy  during  the  time  the  dry-pipe 
system  is  in  operation,  and  the  results 
would  be  recorded; 

(h)  The  dry-pipe  system  would  be 
pur^Bd  of  any  water  left  in  Ae  system  as 
a  result  of  testing  or  actuation  of  the 
system  to  prevent  ice  from  accumulating 
in  thf  waterlines  and  valves; 

(i)  The  vahres  would  be  protected 
from  freezing  and  would  be  easily 
accessible  for  inspection  or  manual 
operation;  and 

(j)  In  the  event  tite  fire  warning 
system  is  activated  on  the  slope  belt  all 
miners  would  immediately  be 
withdrawn  from  underground  at  the 
mine  in  accordance  with  the  provisions 
of  the  approved  firefighting  and 
evacuation  plan. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

■  Request  for  Comiaeots 

J^ersons  interested  in  this  petition  may 
fiimish  written  comments,  lliese 
comments  must  he  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mne  Safety  and  Healtfi 
Administration,  Room  627, 4015  lA^son 
Boulevard,  Ariington,  Virginia  22209.  AD 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Mardi  16. 1968.  Copies  of  tlte  petition 
are.  available  for  iiupection  at  that 
address. 
PMiiciaW.SBver, 

Director,  Office  ofStandairk,  Regulations 
and  Variances. 

Data:  February  7.  igea 

[FR  Doc.  89-3449  Filed  2-13-69;  8:48  am] 


[Docket  Ha  M-a6-2-C] 

Manaiapan  IBnlng  Co,  Inc,;  Petition  for 
llodlfication  of  Application  of 
Mandatory  Safety  Standard 

;  Manaiapan  Mining  Company,  bic 
Route  1,  Box  374,  Evarts,  Kentucky  40828 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.326  (aircourses 
and  belt  haulage  entries)  to  its  Wallins 
No.  6  Mine  (I.D.  No.  1^-16318)  located  in 
Harlan  Counfy,  Kentuclcy.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safefy  and  Health  Act  of 
1977, 

A  sumnuuy  of  the  petitioner's    - 
statements  followR 


1.  The  petition  concerns  tiia 
requirement  that  intake  and  return 
aircourses  Im  separated  from  bdt 
haulage  entries,  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  As  an  alternate  mettiod,  petitioiwr 
proposes  to  use  ti>e  intalie  air  whidi  is 
coursed  ttumi^  tlte  bdt  haulage  and/or 
track  entries  to  ventilate  active  worldng 
places. 

3.  In  support  of  this  request  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  utilizing  a  low-level 
carbon  monoxide  (CO)  detection  system 
in  all  l>elt  entries  used  as  intske 
aircourses  and  at  each  belt  drive  and 
tailpiece  located  in  intake  aircourses. 
The  monitoring  devices  would  be 
capable  of  giving  warning  of  a  fire  for 
four  hours  sboiM  the  power  fail;  a 
visual  alert  signal  would  be  activated 
when  the  CO  level  is  10  parts  per  million 
(ppm)  above  ambient  air  and  an  audible 
signal  would  sound  at  15  ppm  above 
ambient  air.  All  persons  would  be 
withdrawn  to  a  safe  area  at  10  ppm  and 
evacuated  at  15  ppm.  The  fire  alarm 
signal  would  be  activated  at  an  attended 
surface  location  where  there  is  two-wray 
communication.  The  CO  system  would 
be  capaUe  of  identifying  any  activated 
sensor,  monitoring  electrical  continuity 
and  detecting  electrical  malfunctions. 

4.  The  CO  system  would  be  visually 
examined  at  least  once  each  coal- 
producing  sliift  and  tested  weekfy  to 
ensure  tiie  monitoring  system  is 
functiooing  properfy.  The  monitoring 
system  would  be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
at  least  monthly. 

5.  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit  the  belt 
conveyor  would  continue  to  operate  and 
qualified  persons  would  patrol  and 
monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

6.  The  details  for  the  fire  detection 
system  would  be  included  as  part  of  the 
ventilation  system  methane  and  dust 
control  plan. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safefy  for  the  miners  afiected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmariced  or 
received  in  Aat  office  on  or  before 
March  16, 1989.  Copies  of  the  petition 


are  available  for  inspection  at  that 
address. 
Date:  February  7. 1969L 

PatikiaW.aavn. 

Director,  Office  ofSltmdards,  Regulations 

and  Variances. 

[FR  Doc.  89-3450  Filed  2-13-69: 8^45  am] 


Penelon  and  Welfare  BeneMs 


[Applcattaa  No.  D-7387  et  ai] 

Propoeed  Exemptiona;  The  Equity  Reel 
Estate  Account  of  John  Hancocfc 
Mutual  Life  Insurance  Company  et  aL 

AQCNCV:  Pension  and  Weffare  Benefits 
Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 


:  This  document  contains 
notices  of  pendency  before  tiie 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Securify  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exonpttons, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Registar 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  tiie  pending 
exemption. 

ADDWHi.  All  written  comments  and 
requests  for  a  hearing  (at  least  diree 
copies)  ^ould  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretatitms,  Room  N-5671.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washii«ton.  DC  202ia 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  Tlie 
applications  for  exemption  and  tlie 
comments  received  will  be  available  for . 
public  inspection  in  the  PuUic 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Departoient  of  Labor,  Room  N-5S07. 200 
Constibition  Avenue  NW.,  Washington, 
DC202ia 

Notioe  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
wUt  be  {MTOvided  to  all  interested 
pataoM  in  the  manner  agreed  upon  by 
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the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Registar.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Rej^bter  and  shall  infonn 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

•UmCMBIT AMY  WFOWMATKWI.  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
40e(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedives  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471. 
April  28. 1975).  Effective  December  31, 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transfeired  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 

The  appbcations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  die  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

TIm  Equity  Raal  Estate  AoombI  (Account)  of 
lohn  HMOOck  Mntud  Ufb  I 
I  located  in  I 


(AppUcation  Na  D-7387) 

Proposed  Exenqitioo 

The  Department  is  considering 
granting  an  exemption  under  the 
autiiority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exempticm  is 
granted,  the  restrictions  of  section    . 
40e(b)(2)  of  the  Act  shall  not  apply, 
effective  December  sa  1988  throu^ 
December  31, 1990.  to  the  sale  and 
transfer  of  certain  real  estate 
investments  by  the  Account  to  John 
Hancock  Property  Fund,  a  separate 
account  of  John  Hancock  Mutual  Life 
Insurance  Company  (the  Company),  a 
party  in  interest  with  respect  to  the 
plans  participating  in  the  Account, 
provided  that  the  terms  of  sale  are  not 
less  favorable  to  the  Account  than  those 
terms  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party  at 
the  time  of  execution  of  the  transaction. 

vncnvi  DATE  If  granted,  this 
exemption  will  be  effective  from 
December  30, 1988  through  December  31. 

iQoa 


Summaiy  of  Facts  and  Repfesentatioiw 

1.  The  Account  was  established  by  a 
June  9. 1975,  vote  of  the  Committee  of 
Finance  of  the  Company.  The  Account  is 
maintained  as  a  pooled  separate 
account  in  accordance  with  the 
insurance  laws  of  the  State  of 
Massachusetts.  There  are  sixty-three 
pension  plans  participating  in  the 
Account  at  this  time.  As  of  December  31, 
1967,  the  assets  of  the  Account  were 
valued  at  approximately  $545,350,00a 
Most  of  the  plans  (the  Plans) 
participating  in  the  Account  are  subject 
to  the  general  fiduciary  provisions  of  the 
Act  (the  remainder  of  the  participating 
plans  are  governmental  plans  which  are 
exempt  bom  Tide  I  of  the  Act).  The 
Account  is  composed  primarily  of  equity 
real  estate  investments,  both 
commercial  and  residential.  Some  of  the 
investments  are  structured  as  joint 
ventures  with  an  unrelated  developer  or 
property  manager. 

2.  The  group  annuity  contracts  issued 
with  respect  to  the  Account  provide  the 
contract  holder  with  the  right  to  request 
the  withdrawal  of  part  or  all  of  its 
interest  in  the  Account  upon  90  days 
written  notice  to  the  Company,  subject 
to  sufficient  Uquidity  in  the  Account  to 
honor  the  request.  In  the  event  that  two 
or  more  contract  holders  have 
withdrawal  requests  outstanding  at  the 
same  time,  all  such  contract  holders 
share  in  the  cash  flow  of  the  Account 
available  for  distribution.  Each  contract 
holder's  share  is  based  on  the  total 
dollar  amount  of  its  request  relative  to 
the  total  dollar  amount  attributable  to 
other  contract  holder  requests. 

3.  Unfavorable  economic  comhtions 
exist  in  several  geographical  areas 
represented  in  the  Account  portfolio, 
and  real  estate  located  in  these  areas 
has  not  performed  well  in  recent  years. 
The  Account  owns  several  properties  in 
these  areas  and,  as  a  result,  recent 
Account  returns  have  not  compared 
favorably  with  other  investment 
alternatives.  Certain  of  the  participating 
Plans  representing  substantial  interests 
in  the  Account  provided  the  Company 
with  written  requests  for  withdrawal. 
However,  in  the  normal  course  of 
managing  the  Account  property  sales 
will  not  raise  enough  cash  to  satisfy  the 
pencting  withdrawal  requests  for  a 
number  of  years.  In  addition,  the 
Company  represents  that  it  is  unlikely 
that  new  investors  would  invest  in  the 
Account  in  the  near  future.  Therefore, 
the  Company  has  been  faced  with  a 
decision  how  to  act  in  the  best  interests 
of  the  nans  desiring  to  ivithdraw 
completely  as  well  as  the  Plans  that 
want  to  continue  to  participate  in 
certain  Account  investments. 


4.  In  response  to  the  above  situation, 
the  Company  has  obtained  withdrawal 
requests  from  the  remaining  Account 
contract  holders  and  has  proposed  to 
sell  by  December  31, 1990,  all  of  the 
Account  properties  to  either  unrelated 
parties  or  to  a  new  fund  established  by 
the  Company.  The  proceeds  from  such 
sales  will  then  be  distributed  to  the 
contract  holders  on  a  pro  rata  basis. 

5.  The  new  fund,  John  Hancock 
Properties  Fund  (the  Property  Fund), 
was  established  effective  January  1, 
1968  by  the  Company  to  acquire  certain 
of  the  Account  properties  (the  Core 
Portfolio).  Existing  Account  contract 
holders  desiring  to  continue 
participation  may  choose  to  reinvest 
their  share  of  distributions  fit>m  the 
Account  in  the  Property  Fund.  The  Core 
PortfoUo  would  provide  the  Property 
Fund  with  properties  with  a  proven 
track  record,  which  should  be  attractrive 
to  new  investors.  The  goal  of  the 
Property  Fund  is  to  outperform  the 
Frank  Russell  Company  Real  Estate 
Index  by  at  least  10%  annually.  John 
Hancock  Properties,  Inc.  (Properties, 
Inc),  a  subsidiary  of  the  company,  will 
be  charged  with  managing  the  Prtqierty 
Fund. 

6.  nans  participating  in  the  Account 
were  informed  in  writing  of  the 
proposed  transfer  of  Core  Portfolio 
investments  and  were  provided  the 
opportunity  to  participate  in  the  process  ~ 
of  selecting  a  firm  to  represent  their 
interests.  Representatives  of  a  number 
of  Plans  responded  affirmatively  to  the 
Company's  invitation  and  served  on  a 
committee  which  interviewed  several 
firms  and  selected  Cushman  & 
Wakefield  (Cushman)  to  act  as  an 
Independent  Fiduciary  on  behalf  of  the 
Plans.  Cushman  is  a  nationally-known 
real  estate  appraisal  and  advisory  firm. 
The  Company  represents  that  Cushman 
is  not  related  to  or  affiliated  with  the 
Company.  In  addition,  Cushman  has 
represented  in  writing  that  it  did  not 
receive  more  than  one  percent  of  its 
annual  gross  receipts  during  the  past 
three  years  fr«m  business  with  the 
Company. 

7.  Properties,  In&  developed  a 
proposal  regarding  each  asset  to  be 
transferred  from  the  Core  PortfoUo.  Each 
transaction  would  be  carried  out  based 
on  the  current  market  value  of  the 
property.  This  value  will  be  determined 
each  quarter  using  well  established 
procedures  for  the  appraisal  of  real 
estate.  Each  property  is  appraised  twice 
annually,  once  by  Properties,  In&  and 
once  by  an  independent  firm. 

8.  The  proposal  will  then  be  presented 
to  Cushman  to  review  on  behalf  of  all 
Plans  affected  by  the  transaction. 
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Cushman  will  be  responsible  for 
reviewing  all  aspects  of  the  procedures 
used  to  detennine  the  value  to  be  paid 
for  such  assets  by  the  Property  Fund.  U 
deemed  necessary,  Cushman  would  be 
authorized  to  obtain  new  outside 
appraisals  of  the  value  of  the  property  in 
question.  In  addition,  Cushman  will 
review  the  suitability  of  each  property 
as  an  investment  for  the  Property  Fund, 
based  on  the  Statement  of  Investment 
Objectives  and  Constraints  (Guidelines) 
for  the  Property  Fund.  The  Guidelines 
require,  inter  alia,  that  all  properties 
acquired  have  at  least  3  years  of 
operating  history,  be  located  in 
economically  stable  markets  and  have 
reasonable  anticipation  of  near  term 
appreciation  and  yield  growth.  A  copy 
of  the  Guidelines  will  be  provided  to 
each  prospective  customer  prior  to 
participation  in  the  Property  Fund. 

9.  Aner  reviewing  the  proposed 
transaction,  Cushman  will  submit  a 
ivritten  report  with  respect  to  whether 
the  price  to  be  paid  to  the  Account  by 
the  Property  Fund  for  each  property 
being  purchased  is  equal  to  its  fair 
maricet  value.  This  investigation  will 
include  an  analysis  of  the  valuation 
procedures  used  and  the  findings  of  the 
appraisers.  The  report  will  also  state 
whether  in  Cushman's  opinion  the 
property  in  question  is  suitable  for  the 
Property  Fund,  based  on  the  criteria 
provided  in  the  Guidelines.  The  ultimate 
purpose  of  Cushman's  review  is  to 
assure  that  all  sales  frt>m  the  Account  to 
the  Property  Fund  are  in  the  best 
interests  of  all  Plans  affected  by  the 
transaction. 

10.  On  December  30, 1988,  two  of  the 
Account's  investments  were  transferred 
to  the  Property  Fund.  These  properties 
were  the  Gulf  Gate  Apartments  located 
in  Sarasota,  Florida  and  El  Mercado 
Plaza  located  in  Union  City,  California 
(the  Properties^.  The  sales  price  for  the 
Properties  was  $8,725,000  for  the  Gulf 
Gate  Apartments  and  $8,500,000  for  El 
Mercado  Plaza.  Cushman  reviewed  the 
proposal  to  sell  the  Properties  to  the 
Property  Fund  and  in  a  written  report 
determined  that  the  Properties  were 
appropriately  suited  for  the  Property 
Fund  and  that  the  prices  to  be  paid  for 
the  Properties  was  not  more  than  their 
fair  market  values. 

11.  In  summary,  the  appUcant 
represents  that  the  subject  transactions 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

a.  The  transfer  would  permit  Account 
investments  to  be  sold  to  the  Property 
Fund,  whose  management  is  already 
famiUar  with  the  histwy  and  structure  of 
each  investment; 

b.  Each  investment  proposed  for 
transfer  to  the  Property  Fund  will  be 


reviewed  by  Cushman,  an  Independent 
Fiduciary  acting  on  behalf  of  the  Hans 
affected  by  the  transaction; 

c  Each  transfer  would  only  be 
executed  if  Cushman  determines  that 
the  price  paid  for  the  property  is  its  fair 
market  value  and  that  the  property  in 
question  is  suitable  for  the  Property 
Fund; 

d.  The  transfer  would  provide  the 
Account  «vith  additional  Uquidity  and 
help  the  Company  to  satisfy  the 
outstanding  withdrawal  requests;  and 

e.  There  is  no  sales  commission  or 
similar  consideration  accruing  to  the 
Company  or  other  related  parties  from 
the  transfer  of  investments  from  the 
Account. 

KM  FURTHCfl  INFOflMATION  CONTACT 
Alan  H.  Levitas  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toU-fr«e  number.) 

SarvioeMwIer  Profit  Stuuing,  Savings  and 
Retirement  Plan  (tlie  Plan)  Located  in 
Downats  Crova,  n. 

(AppUcation  No.  D-7416) 
Proposed  Exemptioa 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
fortii  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  2a  1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections  406 
(a),  (b)(1)  and  (b)(2)  and  407  of  the  Act 
and  the  sanctions  resulting  fit>m  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  Man's  proposed  one-time 
acquisition  from  ServiceMaster  Limited 
Partnership  (Employer),  the  sponsor  of 
the  Plan,  and,  as  such,  a  party  in  interest 
with  respect  to  the  Plan,  and  holding  of 
the  Employer's  limited  partnership  units 
(the  Units)  at  a  price  per  Unit  which  is 
the  lower  of:  (a)  $22.50;  or  (b)  the  closing 
price  of  the  Units  as  publicly  traded  on 
die  New  York  Stock  Exchange  (NYSE) 
on  the  date  of  the  purchase;  provided 
that  the  Plan  hold  no  greater  than  25%  of 
its  assets  in  such  Uriits  affer  acquisition 
thereof  from  the  Employer  (2)  the 
contribution  to  the  Plan  by  the  Employer 
of  an  irrevocable  put  option  (the  Put 
Option)  which  permits  the  Plan  to  seU 
the  Units  to  the  Employer  at  a  price  per 
Unit  of  $22.50;  and  (3)  the  holding  of  said 
Put  Option  by  the  Plan. 

Temporary  Nature  of  the  Exemption: 
The  exemption  will  expire  ten  years 
from  the  date  the  exemption  is  granted. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  which,  as  of  December  31, 1987, 


held  assets  of  approximately 
$37,500,000.  As  of  December  31, 1986.  the 
Plan  had  338  participants.  The  Plan's 
trustee  is  currentiy  the  Gary-Wheaton 
Bank.  The  Plan  is  administered  by  a 
committee  of  three  (3)  or  more  persons 
(the  Committee)  appointed  by 
ServiceMaster  Management  Corporation 
(the  Corporate  General  Partner),  which 
may  remove  any  Committee  member  at 
any  time.  Each  member  of  the 
Commitiee  must  be  an  employee  or 
partner  of  the  Employer  or  its 
subsidiaries  and  may  be  a  Plan 
participant 

2.  The  Employer  is  a  partnership 
which  provides  management  support  to 
customers  in  the  healdi  care,  industrial, 
commercial,  residential  and  educational 
fields.  The  Employer  succeeds 
ServiceMaster  Industries,  Inc.  (the 
Corporation),  which  was  reorganized 
imder  the  laws  of  Delaware  into 
partnership  form,  effective  December  30, 
1986  (the  Reorganization).  Under  the 
terms  of  the  Reorganization,  one  share 
of  the  Corporation's  common  stock  (the 
Common  Shares)  was  exchanged  for  one 
Unit 

Prior  to  the  Reorganization,  the  Plan 
provided  that  aU  amounts  contributed 
therein  by  the  Corporation  were  to  be 
invested  in  the  Common  Shares.  Until 
the  Reorganization,  the  Plan  was  almost 
fully  invested  (i.e.  99.3%)  in  the  Common 
Shares.  Effective  December  29, 1986,  the 
Plan  was  amended  to  preclude 
investment  in  employer  securities  and. 
on  December  29, 1986,  the  Plan  sold  its 
1,603,489  Common  Shares  to  the 
Corporation  at  $22.50  per  share. 

3.  The  Employer  now  proposes  to  sell 
to  the  Plan  the  number  of  Units  which 
would  comprise,  immediately  after 
acquisition,  25%  of  the  Plan's  assets  at  a 
Unit  price  the  lower  of  $22.50  (the 
Reorganization  sales  price)  or  the 
closing  price  of  the  Units  as  pubhcly 
b^ded  on  tiie  NYSE  on  the  date  of  sale. 
The  appUcant  represents  that  it  has 
considered  the  proposed  transaction  in 
terms  of  section  415  of  the  Code  and  has 
stated  that  it  does  not  see  any  pjoblems 
with  respect  to  that  Code  section.  The 
appUcant  further  represents  that  voting 
rights  will  attach  to  each  Unit  and  that 
Plan  participants  will  be  entitled  to  vote 
their  pro  rata  number  of  Units. 

4.  The  Units  are  equity  securities 
entitied  to  participate  pro  rata  in 
distributions  of  Employer  funds 
determined  in  the  sole  discretion  of  the 
Corporate  General  Partner.  The 
applicant  represents  that  investment  in 
the  Units  is  very  similar  to  and,  in  some 
instances,  more  advantageous  than 
investment  in  the  Common  Shares.  The 
Units,  like  the  Common  Shares,  have 
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met  the  prerequisites  to  be  listed  on  the 
NYSE  and  are  publicly  traded  tfiereon. 
As  with  publicly  traded  corporations, 
the  Employer  is  subject  to  die  reporting 
and  disclosure  requirements  of  ^ 
Securities  Bxcbai^  Act  of  1934. 

The  applicant  fivther  represents  Aat 
favorable  income  tax  treatment  of  the 
Units  enables  the  Employer  to  make 
substantially  larger  cash  contributions 
to  Unit-holders  than  the  Corporation 
would  have  been  able  to  pay  in 
dividends  on  its  Common  Shares. 
Moreover,  the  applicant  represents  that 
recent  changes  in  Delaware  limited 
partnwship  law  result  in  limited  partner 
liability  that  is  essentially  the  equivalent 
of  a  corporate  shareholder's  liabUity. 

5.  The  Employer  also  proposes  to 
contribute  to  the  Plan  a  Put  Option 
exercisable  by  an  independent  fiduciary 
representing  the  Plan  which  would 
permit  die  Plan  to  sell  to  the  Employer 
the  Units  acquired  from  the  Employer  at 
a  strike  price  per  Unit  of  $22.50.  The 
applicant  represents  that  the  Put  Option 
will  be  irrevocable  for  the  term  of  the 
exemption. 

6.  The  applicant  further  represents 
that  Continental  Capital  Management 
Corpwation,  a  subsidiary  of  Continental 
Illinois  Bank  and  Trust  Company  of 
Chicago  (Continental),  has  be«i 
appointed  the  independent  fiduciary  for 
the  Plan  concerning  die  proposed 
transaction.  Continental  represents  that 
the  Employer's  deposits  constitute  no 
more  than  1%  of  its  loan  business  and 
that  it  and  the  Employer  do  not  share 
any  common  directors.  Continental 
further  represents  that  it  is  an 
experienced  employee  benefits  trust 
fiduciary  writh  approximately  $1.6  billion 
assets  under  management  and  a  large 
professional  staff. 

7.  Continental  has  reviewed  the 
proposed  transactions  and  has 
determined  the  follo«ving: 

(a)  The  Units  have  been  less  volatile 
than  the  average  equity  security  and 
have  produced  higher  than  average 
returns; 

(b)  The  investment  of  25%  of  Plan 
assets  in  the  Units  does  not  create 
undue  risk  to  the  Plan's  portfolio  and 
may,  in  fact,  improve  the  total  portfoUo 
risk/reward  balance; 

(c)  The  Units  outperformed  the 
average  stock  during  the  declining 
maiket  of  October,  1987,  and  have 
demonstrated  positive  investment 
characteristics; 

(d)  The  Employer'!  business  is  varied 
among  several  customer  segments, 
which  provide  for  significant 
diversification  and  reduce  the  risk  of  a 
large  loss  in  die  Plan's  proposed 
acquisition  and  bokling  of  Hie  Units; 


(e)  The  voting  rights  characteristic  of 
the  Units  and  Unit-hokler  Bability 
neither  diminish  the  vahie  of  the  Units 
nor  do  they  render  them  less  attractive 
from  an  investment  standpoint  than 
shares  of  common  stock; 

(f)  Unit-holder  after-tax  income  has 
hidierto  been  greater  than  the  dividends 
paid  to  the  Cooimon  Shareholders  prior 
to  the  Reorganization;  and 

(g)  The  Put  Option,  widi  its  strike 
price  of  $22.50  per  Unit,  improves  greatly 
the  risk/reward  ratio  associated  «vith 
the  Plan's  investment  in  the  Units  and  is 
highly  beneficial  to  the  Plaa 

Continental  summarizes  its  analysis 
by  concluding  that  an  investment  up  to 
25%  to  the  Plan's  assets  in  the  Units 
would  be  prudent  under  the  Act. 

As  independent  fiduciary.  Continental 
will  continue  to  review  and  analyze  the 
Plan's  holding  of  the  Units  and  will 
monitor  the  Units'  performance  and  the 
Employer's  business  ouUook. 
Continental  will  assume  full 
responsibility  for  determining  whether 
to  exercise  the  Put  Option  during  the 
term  of  the  proposed  exemption. 

8.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  criteria  of  section 
408(a)  of  die  Act  because:  (a)  The  Plan's 
purchase  of  the  Units  will  be  a  one-time 
transaction;  (b)  The  Plan  will  hold  no 
greater  thcui  25%  of  its  assets  in  the 
Units  immediately  after  acquisition 
thereof  from  the  Employer  (c)  The  Plan 
will  pay  no  greater  than  fair  market 
value  for  the  Units;  (d)  The  fair  maiket 
value  of  the  Units  at  the  time  of  the 
purchase  will  be  determined  by  the 
objective  standard  of  the  dosing  price  of 
die  UniU  on  die  NYSE;  (e)  The  Plan  will 
receive  an  additional  safeguard  in  the 
form  of  an  irrevocable  Put  Option  which 
will  enable  the  Plan,  upon  the 
independent  fiduciary's  decision,  to  sell 
the  Units  back  to  the  Employer  at  a 
price  of  $22.50;  (!)  Continental  has 
agreed  to  serve  as  the  Plan's 
independent  fiduciary  in  connection 
with  the  transactions  and  has  reviewed 
them  and  determined  that  they  are  in 
the  best  interests  of  the  Plan  and  its 
participants;  and  (g)  Continental  will 
monitor  the  performance  of  the  Units 
after  the  Plan's  acquisition  thereof  to 
determine,  inter  alia,  whether  to 
exercise  the  Put  Option. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value  such  excess  may  be 
considered  to  be  a  contribution  by  the 


sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(aH4),  404  and  415. 

For  Further  Information  Contact:  Mrs. 
ES.  Scott  of  the  Department,  telephone 
(202)  523-6194.  (This  is  not  a  toll-free 
number.) 


Plaaaay  Dynaaiica  1 

PUb  (the  Pbn)  LocatMi  In  HUliUa.  New 

|«aey 

(Application  No.  D-7473] 

Proposed  Exemptf  on 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  die  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedures  75-1  (40  FR 
18471,  April  28, 1975).  If  die  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)  (1)  and  (2)  of  die  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  4975(c)(1)  (A)  dmiugh  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  of  certain  real  property  (the 
Property)  from  the  Plan  to  Plessey 
Incorporated  (Plessey).  a  party  in 
interest  with  respect  to  the  Plan,  for  the 
greater  of  $675,000  or  the  fair  market 
value  for  the  Property  at  the  time  of  sale. 

Summary  of  Facts  and  Representations 

1.  Plessey  Dynamics  Corporation  (the 
Employer)  is  a  manufacturer  of  parts  for 
the  aerospace  and  defense  industries. 
The  Employer  is  a  wholly-owned 
subsidiary  of  Plessey.  The  plan  is  a 
defined  benefit  pension  plan.  As  of 
December  31, 1987,  die  Man  had 
approximately  162  participants  and  total 
assets  (excluding  the  Property)  of 
around  $3.8  million.  The  Plan  is 
administered  by  a  retirement  committee, 
the  members  of  which  are  appointed  by 
the  board  of  directors  of  the  Employer. 

2.  On  October  1, 1965,  die  Han 
purchased  an  approximate  one-half  acre 
of  improved  real  property  located  at 
1420  Chestnut  Avenue,  Hillside,  New 
Jersey  (the  1420  Property)  from 
unrelated  parties  for  cash  in  the  amount 
of  $138,000.  The  improvements  to  the 
1420  Property  consisted  of  a  single-story 
industrial  building,  about  40  percent  of 
which  is  finished  as  office  space  and  the 
remainder  of  which  was  used  as  a 
fabrication  and  laboratory  area.  On 
October  2, 1967,  the  Plan  purchased 
another  approximately  one-half  acre  of 
improved  real  property  adjacent  to  the 
1420  Property  (die  1416  Property),  also 
trom  unrelated  parties  for  cash,  in  the 
amount  of  $118,000.  The  improvements 
to  the  1416  Property  consisted  of  a 
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single-story  industrial  building  %vidi  a 
small  second-story  addition.  The  area  to 
the  rear  of  the  budding  is  paved  and 
used  for  parking.  The  1420  Property  and 
the  1416  Property  together  are  referred 
to  as  the  Property. 

3.  The  Property  has  been  leased  to  the 
Employer  pursuant  to  the  terms 

described  in  a  previous  exemption, 

Prohibited  Transaction  Exemption  (Kl'fe) 
88-2  (51  FR  2594.  January  17, 1986).  PTE 
86-2  granted  retroactive  relief  as  of 
December  5, 1984,  the  effective  date  of 
the  lease  agreement.  The  lease  requires 
combined  rental  payments  of  $6,692  per 
month.  The  appHcant  represents  that  all 
terms  of  the  lease  under  PTE  8ft-2  have 
beOniiet  and  that  all  related  lease 
payments  have  been  received  by  the 
Plan  timely  and  in  full.  The  exempt  lease 
terminated  in  October  1986.  The 
Employer  did  not  exercise  its  renewal 
option  on  the  lease  and  moved  in  May 
1986  to  new  rented  facilities  in 
Whippany,  New  Jersey.* 

4.  llie  Plan  obtained  an  appraisal  on 
the  Property  from  Jon  P.  Brody  (Brody).  a 
real  estate  appraiser  located  in 
Livingston,  New  Jersey.  The  applicant 
represents  that  Brody  is  independent  of 
the  Plan  and  the  Employer.  Utilizing  the 
anticipated  rental  income  and 
comparable  sales  approaches  to  value, 
Brody  estimated  that  as  of  May  16, 1988, 
the  fair  market  value  of  the  1416 
Property  was  $420,000  and  that  of  the 
1420  Property  was  $250,000,  giving  a 
total  fair  market  value  for  the  Property 
of  $670,000. 

5.  Plessey  owns  three  buildings  on 
Chestnut  Avenue  and  on  Montgomery 
Street  in  Hillside,  New  Jersey  (the 
Corporate  Premises),  which  are 
contiguous  to  the  Property.  The  Property 
and  the  Corporate  I^remises  together 
comprise  the  entire  Plessey  Plant. 
Integraied  Properties,  Inc.  (IPI),  an 
unrelated  third  party,  wishes  to 
purchase  the  entire  Plessey  Plant  The 
Plan  had  negotiated  with  IPI  concerning 
a  sale  of  the  Property  to  IPI.  However, 
the  Employer  has  been  required  to 
design  and  implement  an  approved 
cleanup  plan  for  the  entire  Plessey  Plant 
under  the  New  Jersey  Environmental 
Cleanup  Responsibihty  Act  (ECRA)  and 
the  Plan  has  requested  that  die 
Employer  take  responsibility  for  the 
cleanup  plan.  Accordingly,  the  Plan  has 
determined  that  it  would  be  preferable 
to  sell  the  Property  to  Plessey.  who  in 
turn  proposes  to  sell  the  Property  to  IPI. 


'  The  Department  expresaet  no  opinion  at  to 
whether  Plan  fidudariei  violated  any  of  Uie 
fiduciary  reapongibllity  proviaionB  of  Part  4  of  Title  I 
of  the  Act  in  allowing  the  Property  to  remain  unused 
(and  producing  no  income]  since  the  time  of  lease 
expiration  in  October  1966. 


Plessey  has  agreed  to  purchase  the 
Property  from  the  Plan  on  terms  and 
conditions  that  assure  that  the  Plan  will 
not  be  involved  in  the  cleanup  plan  or 
bear  any  risk  or  costs  associated  with 
the  ECRA  claims.  The  Plan  has 
negotiated  a  contract  with  the 
assistance  of  Leonard  D.  Furman 
(Funnan),  independent  fiduciary  for  the 
Plan  imder  PTE  86-2.  which  was  entered 
into  on  January  9, 1987,  for  the  sale  of 
the  Property.  The  sale  will  be  a  one-time 
transaction  for  cash  at  a  price  of 
$675,000.  The  Plan  will  pay  no 
transaction  costs  in  connection  with  the 
sale. 

6.  In  regard  to  the  exemption  granted 
for  the  lease  of  the  Property  under  PTE 

86-2,  Funnan  was  appointed  as  an 

independent  fiduciary  for  the  Plan.  PTE 
86-2  noted  that  Funnan  is  independent 
of  the  Employer  and  is  an  attorney  £md 
certified  public  accountant  practicing 
mainly  in  the  fields  of  income  taxation, 
pensions  and  estate  planning.  Funnan 
stated  that  he  imderstands  his  duties 
and  liabilities  as  an  independent 
fiduciary  imder  the  Act.  His  duties 
under  PTE  86-2  included  reviewing  and 
monitoring  the  lease  of  the  Property 
entered  into  under  that  exemption 
between  the  Plan  and  the  Employer. 
Funnan  states  that  the  Property  was 
listed  for  sale  with  various  brokers  but 
could  not  be  sold  because  of  the  cosdy 
ECRA  problems.  Furman  says  that  he 
has  reviewed  the  contract  for  the 
proposed  sale  of  the  Property  to  Plessey 
and  that  Plessey  will  bear  any  costs 
resulting  from  ECRA.  Because  the 
Property  otherwise  has  produced  no 
income  since  lease  expiration,  the 
Employer  has  agreed  to  make  lease 
payments  since  October  1986  at  the 
amount  then  in  effect  ($6,692  per  mondi) 
plus  interest  at  the  rate  of  10  percent  per 
annum  for  all  rent  attributable  to  the 
retroactive  period  through  the  time 
when  the  Plan  no  longer  owns  the 
Property.  Furman  has  reviewed  the 
independent  appraisal  of  the  Property 
and  believes  that  the  proposed  sale  to 
Plessey  shoidd  be  approved.  Funnan 
agrees  to  see  that  the  terms  of  the  sales 
contract  are  met  on  behalf  of  the  Plan. 
Also,  Furman  believes  that  the  proposed 
transaction  is  in  the  interests  of  the  Plan 
and  is  protective  of  its  participants  and 
beneficiaries. 

7.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because:  (1)  The  sale  of  die  Property  will 
be  entirely  for  cash  and  the  Plan  wUl 
pay  no  transaction  costs  in  regard  to  the 
sale;  (2)  the  fair  market  value  of  the 
Property  will  be  established  by  an 


appraiser  who  is  independent  of  the 
Plan  and  the  Employer  (3)  all  the  lease 
payments  due  under  PTE  86-2  have 
been  received  by  the  Plan  timely  and  in 
full;  (4)  according  to  the  terms  of  the 
sale,  the  Plan  will  not  l)ear  any  of  tlie 
costs  associated  with  the  ECRA  claims; 
and  (5)  an  independent  fiduciary  of  the 
Plan  beheves  that  the  sale  would  be  in 
the  interests  of  the  Plan  and  agrees  to 
see  that  the  terms  of  the  sales  contract 
are  met  on  behalf  of  the  Plan. 

FOR  FURTHai  INFORMATION  CONTACT 

Paul  Kelty  of  the  Depurtment,  Telephone 
(202)  523-8883.  (Tliis  is  not  a  toll-free 
niunber.) 

United  Artists  Communications,  Inc. 
(Rowley  United  Divuioo)  Retirement 
Plan  (the  Plan)  Located  in  Dallas,  Texas 

[Application  No.  0-7491) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a|  of  the  Act 
and  section  4975(c)(2|  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  die  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)  (1)  and  (2)  of  die  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975{cl(l)  (A) 
through  (E)  of  die  Code,  shall  not  apply 
to  the  sale  of  certain  real  property  (the 
Property)  from  the  Plan  to  United  Artists 
Communications,  Inc.  (the  Employer),  a 
party  in  interest  with  respect  to  the  Plan, 
provided  the  Plan  receives  no  less  than 
fair  market  value  for  the  Property  at  the 
time  of  sale. 
Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  national  motion 
picture  exhibitor  which  operates 
theatres  in  numerous  locations 
throughout  die  countiy.  The  Rowley 
Division  of  the  Employer  operates 
theati«s  throughout  the  Southern  part  of 
tiie  United  States.  The  Plan  is  a  profit 
sharing  plan  having  approximately  419 
participants.  The  assets  of  the  Plan 
totaled  $3,271,450  as  of  December  31. 
1986.  The  Plan  has  been  frozen  as  to 
further  contributions  since  September 
30. 1987,  pending  liquidation, 
distribution  of  assets  and  termination. 

2.  The  Property  consists  of 
approximately  11.1  acres  of  land  located 
in  the  City  of  Killeen.  Bell  County, 
Texas.  The  Property  adjoins  a  theab* 
which  is  currendy  owned  and  operated 
by  a  wholly-owned  subsidiary  of  the 
Employer.  Of  the  total  land,  2.8  acres  are 
subject  to  a  superior  parking  easement 
held  by  the  Employer  and  benefitting  the 
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•diacent  theatre  property.  Thia  2.8  acre 
parcel  ia  currently  used  as  a  parking  lot 
The  remaining  &3  acres  of  the  Property 
are  undevebped  and  unencumbered  by 
the  parking  easement 

3.  The  Property  ia  part  of  an  11.7  acre 
tract  that  waa  purchased  by  the  Plan 
from  an  unrelated  party  in  1960  (prior  to 
passage  of  the  Act  J  for  $00,000  in  cash. 
The  Property  was  purchased  as  a  site 
for  the  Plan  to  build  a  motion  picture 
theatre.  Prior  to  1960,  the  Plan  owned  a 
number  of  motion  picture  theatres  in 
Killeen  which  were  leased  to  and 
operated  by  the  Employer.  The  Cinema  I 
and  II  Theatres  and  a  2.8  acre  parking 
lot  adjoining  the  theatre  were 
constructed  by  the  Plan  and  included  in 
the  lease  to  the  Employer.  In  June  1971 
the  Plan  sold  all  eight  of  iu  Killeen 
motion  picture  properties,  including  the 
Cinema  I  and  II  Theatres,  to  Magna 
Pictures  Corporation  (Magna)  which 
was  then  a  30  percent  owned  subsidiary 
of  the  Employer  (80  percent  after  1981). 
The  ei^t  properties  together  were  sold 
for  a  total  of  $2,56a000.  The  Prt^rty 
was  not  faiduded  in  that  sale,  except  for 
the  as  acre  tract  containing  the  theatre 
building,  and  the  Plan  retained  title  to 
the  Property.  As  further  terms  of  the 
tranaaction.  Magna  was  given  a 
perpetual  parking  easement  to 
accommodate  the  parking  needs  of  the 
theatre,  over  a  2.8  acre  parking  lot  which 
was  part  of  the  Property  and  Magna 
obliffited  itself  to  pay  all  maintenance 
expenses  and  taxes  on  the  parking 
area.*  The  consideration  paid  to  the 
Plan  for  the  parking  easement  was  an 
unspecified  portion  of  the  $2,560,000 
purchase  price  paid  for  the  Killeen 
theatre  properties. 

4.  The  Plan  obtained  an  appraisal  on 
the  Property  from  Clemo  L  Ray.  Jr.  (Ray) 
of  the  Central  Texas  Appraisal 
Company  in  Temple,  Texas.  The 
applicant  represents  that  Ray  is 
independent  of  the  Plan  and  of  the 
Employer.  In  Ray's  opinion,  the 
existence  of  the  easement  on  2.8  acres 
has  somewhat  of  a  detrimental  effect  on 
the  remaining  8.3  acres  of  the  Property 
which  could  be  developed.  Ray  believes 
that  the  highest  and  best  use  of  die 


■  TIm  •ppttcant  i«pr«Mnt«  that  nadtr  T«u  law, 
dM  inal  of  tDch  an  MaMMBt  to  •  ooBiMM  practiM 
wiMn  ooavcytng  a  poftlaa  of  a  laifir  met  n* 
appUoaiM  fapNoma  hrthw  tkat  Texaa  law 
providaa  that  dio  Irani  of  an  aaaanani  in 
dmnaunoaa  Uka  thoao  daaeribad  In  tha 
appHcattoa  ooaaMftrtaa  a  lala  of  an  Inlanat  tn  raal 
aauia.  Tha  paM  of  Ika  aaaaMBi  waa  CHBplata  and 
■"""■«**»<—*  !■  IVl  and  no  rant  payaania  or 

ranowak  of  ooabacu  ara  tnn>hrod  in  tha  raot  of 
Iha  aaaaaant  Tha  Dapartmant  la  axpraaaiiv  no 


Property  at  the  present  time  would  be 
that  of  a  holding  investment  but  that 
eventually  the  Property  should  be 
developed  for  commercial  purposes.  Ray 
did  not  give  a  premium  to  the  Property 
due  to  the  existence  of  the  adjacent 
theatre.  Placing  emphasis  on  the 
comparable  sales  approach  to  value  and 
taking  into  account  the  easement  on  the 
Property,  Ray  estimated  that  the  fair 
market  value  of  the  Property  as  of 
November  16, 1987.  was  $340,00a* 

5.  In  order  to  further  the  Liquidation  of 
the  assets  of  the  Plan,  Plan  fiduciaries 
propose  to  sell  the  Property  to  the 
Employer.  The  Employer  wriU  pay  no 
less  than  fair  market  value  for  the 
Property  at  the  time  of  sale,  based  on  an 
updated  independent  appraisal.  Also, 
the  Employer  will  reimburse  the  Plan  at 
the  cloaing  for  the  appraisal  fee  of  $2,100 
which  was  previously  paid  by  the  Plan. 
The  transaction  will  be  entirely  for  cash 
and  the  Plan  will  pay  no  fees  or 
commissions  in  regard  to  the  sale. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  40e(a)  of  the  Act  because:  (1) 
The  sale  of  the  Property  will  be  entirely 
for  cash  and  the  Plan  will  pay  no  fees  or 
commissions  in  connection  with  the 
sale;  (2)  the  Employer  will  pay  no  less 
than  fair  market  value  for  the  Property 
at  the  time  of  sale:  (3)  the  fair  market 
value  will  be  based  on  an  independent 
appraisal  of  the  Property:  and  (4)  the 
transaction  will  enable  Plan  fiduciaries 
to  further  the  liquidation  of  the  assets  of 
the  Plan. 

For  Further  Information  Contact  Paul 
Kelty  of  the  Department  telephone  (202) 
523-8883.  (lUs  is  not  a  toU-free 
number.) 

Nfld  State  MacUiM  Products,  Inc. 
Defined  Benefit  Plan  (the  PUn)  L4>catod 
in  WbMlow.  Maine 

(Application  No.  D-7875] 
Propoaed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
184712,  April  28. 1975).  If  the  exemption 
is  granted  the  restrictions  of  section 
406(a),  406(b)(1)  and  (b)(2]  of  the  Act 
and  the  sanctiona  resultiiig  from  the 
application  of  section  4075  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 


to  the  proposed  sale  by  the  Plan  of 
certain  real  estate  limited  partnerships 
and  real  estate  investment  trusts 
(together. -the  Interests)  to  Mid  State 
Machine  Products.  Inc.  (the  Employer), 
the  sponsor  of  the  Plan,  provided  that 
the  price  paid  is  the  higher  of  either  the 
Plan's  original  purchase  price  for  each  of 
the  Interests  or  the  fair  market  value  of 
each  of  the  Interests  on  the  date  of  sale. 

Summary  of  Facta  and  Representations 

1.  The  Plan  is  a  defined  benefit 
penaion  plan  which,  as  of  June  15, 1968, 
had  82  participants  and  total  assets  of 
approximately  $8a720.  The  trustees  of 
the  Plan  (the  Trustees),  and  the 
decision-makers  with  respect  to  Plan 
investments,  are  Douglas  Sukeforth  (Mr. 
Sukefortb)  and  his  wife,  Rita  Sukeforth 
(Ms.  Sukeforth),  and  Barry  Stewart  (Mr. 
Stewart).  The  Plan  was  established  in 
1979  to  provide  retirement  benefits  to 
employees  in  addition  to  those  benefits 
provided  under  the  Employer's  profit 
sharing  plan.  However,  benefit  accruals 
under  the  Man  were  "frozen"  as  of  July 
7, 1987.  The  Plan  is  in  the  process  of 
being  terminated.  By  letter  dated  July  5, 
1988,  the  Internal  Revenue  Service 
determined  that  the  Plan  was  qualified 
upon  termination. 

2.  The  Employer  is  a  Maine 
corporation  which  operates  a  precision 
machine  shop  in  Winslow,  Maine.  Mr. 
Sukeforth  is  the  President  and  Treasurer 
of  the  Employer  and  owns 
approximately  60  percent  of  the  stock  of 
the  Employer.  Ms.  Sukeforth  is  the 
Corporate  Secretary  and  owns 
approximately  40  percent  of  the  stock  of 
the  Employer.  Mr.  Steward  is  an 
accountant  employed  by  the  Employer. 

3.  The  Plan  acquired  the  Interests 
beginning  in  1979  when  the  Plan  was 
established.  The  Plan  has  paid  a  total  of 
$74,000  for  the  Interests.  The  Interests 
consist  of  a  variety  of  shares  or  units  in 
a  total  of  seven  real  estate  limited 
partnerships  (the  Partnerships)  and  real 
estate  investment  triists  (the  TYusta), 
which  are  dispersed  as  to  geograirfiic 
region  and  industry  investment.  The 
Interests  represent  over  half  of  the 
assets  of  the  Plan.*  The  Interests  were 
acquired  from  unrelated  parties  either 
on  the  open  market  or  as  part  of  the 
initial  offering  of  the  particular  Interests 
by  the  issuer.  Neither  the  Employer,  Mr. 
Sukeforth  nor  any  of  the  other  Trustees 
hold  any  interests  in  the  Partnerships  m 
Thists. 


laapad  to  tha  pantint  of  dM 
and  ia  pniaoataa  no  ax4 


J  no  axamptiva 

raHat  to  ratard  to  a^f  prahibitad  iranaactioM  whkh 
■ay  ha«a  ariaan  a«  a  raautt  tfaaraof. 


•  By  lattor  dalad  Saptenbar  &  MBS.  Ray 
aattealad  that  tha  doUar  aMMnt  of  tha  aOact  an  tha 
Proparty  daa  to  Iha  aaaaaMBt  waa  MAID  aa  of  tha 
date  of  tha  appcaiaaL 


*  Tha  Dapartaiant  ia  ajqireaaing  no  opinion  ai  to 
whadiar  tha  aoquiaitkn  and  holdup  of  tha  Intareata 
vioiatad  any  of  tha  provlaioas  of  Part  4  of  Tltla  I  of 
tha  Act 
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The  applicant  asserts  that  since  each 
of  the  Partnerships  andT^mts  offierM 
the  Interests  for  sale  purtoant  to  a 
public  offering,  with  tha  aniroptiate 
registrations  under  the  Securities  Acts  of 
ina  and  1834,  and  since  the  Intereats 
are  freely  transfaraUe  and  widely-held, 
noaa  of  tke  PartnersUpa  or  Itaute  are 
considered  to  hold  "pliaB  assets"  aa  a 
result  of  the  inveataMBt  by  the  Flaa.  or 
any  other  empk^ae  benefit  plan,  in  to 
Partnerahipa  or  TbuU.  Tlaia,  the 
applicant  represanta  that  the  aaaets  of 
the  Plaa  an  coaaidered  to  cooaiat  aolely 
of  the  Interests  held  by  the  Plan  and  ars 
not  con^dered  to  extrad  to  sb]/  intecBst 
in  the  underlyiiu  properties  or 
mortgages  hdd  by  the  Partnenshipa  or 
the^vats. 

4.  lie  appllcaflft  states  that  in  order  to 
complete  Hob  termination  of  die  Plan,  tha 
Plan  must  have  sufficient  cash  to  pay 
the  accrued  benefit  balances  to  the 

Earticbanta  and  benefldailes.  Snce  the 
ulk  of  tiie  Han's  assets  aze  faivested  In 
the  Interests,  ttiese  baliBices  cannot  be 
paid  wHbuui  liqiddattng  the  Interests. 

In  addltton,  based  on  the  cnrrent  ndr 
manoet  vwiie  of  the  nan's  assets,  the 
rvn  nHs  BccnieQ  UBUuiim  wmcn  are  m 
excess  of  fts  assets.  The  &npioyer  win 
be  required  ta  aHke  a  coBtilbaHeB  to 
tha  Han  prior  to  its  «emdaatkMi 
sufQEteBl  to  fand  aO  aocreed  bewfits. 
The  amaantflf  iM  bapj 
coalribiBttoB  wiD  be  detanaiMd,  < 
other  tiilnp.  by  dw  pdca  that  Hh  Han 
receives  on  the  aab  of  the  lat 

MoatofAeUeieals 
away  bom  malarity.  Tha  i 
states  titat  tha  Plan  ooold  ramaia  in  a 
"froceo"  statas  until  aadi  of  tha 
Interests  reaches  autarity.  Howavei;  the 
Trustees  balie»e  that  tarminatioB  of  tiM 
Plan  and  the  distribution  af  benefits  to 
the  partic^MBts  and  henrfkiarias  now  ia 
preferaUe  to  waitiag  until  aO  tha 
Interests  reach  matiirity  hftfinuae 
termination  dt  the  Plan  ndll  allminate 
the  annual  costs  attendant  upoa  tha 
maintenance  of  the  Flan  which  are 
borne,  in  part  by  the  Plan.  The  Trustees 
state  that  ttie  intervening  costs  to  the 
Plan  orer  flie  next  ten  to  fifteen  years  of 
maintaining  the  Flan  in  a  "frozen"  stotos 
would  fficely  outweigh  ai^  benefit  in 
investment  gains  on  the  interests  which 
may  be  experienced  durins  that  time. 

5.  The  appticMit  ftates  that  while  me 
Interests  are  pubBciy-ti  aded  securities 
which  are  freely  transferable  and 
widely-hakL  almost  all  of  the  interests 
are  traded  very  thinly  and  ara  laidy 
illiquid  investments.  The  market  value 
of  the  Interests  has  declined  since  the 
time  of  the  Flan's  acqnisittoa  of  the 
Interests.  The  Trustees  believe  that  tfia 
Plan  could  incur  substantial  losses,  as 
well  as  commissions  and  other  related 


expenses,  if  the  Plan  attenyted  to  sell 
the  Interests  on  the  open  market  to 
unrelated  partiaa.  Tberef ore,  the 
Employer  proposes  to  pordiase  the 
Interests  bom  the  Plan  at  a  price  which 
wHl  be  Hn  Ugjmr  of  either  ttie  Plan's 
original  purchase  price  for  each  of  the 
Intereats  or  the  bir  market  valoe  of  each 
of  the  Interests,  as  established  by  an 
independent  qualified  appraiser.  Tne 
Han  wocdd  not  pay  any  commissions  or 
other  expenses  with  respect  to  the  sale. 

6.  A.G.  Bdwards  ft  Sons,  inc. 
(Edwards)  of  Portland.  Maine,  has 
provided  an  iudepeudeut  assessment  oi 
the  nnr  Hiarket  valne  of  tlia  interests 
(ne  Apprneeo).  Edwards  is  an 
inveatoMBt  nm  axpeiiencad  in 
secsBitiea  ansBysts  and  nuoKet  TeseaiuL 
Edwards  stotes  that  it  haa  no  prtor 
relationah^  evldr  either  to  Flan  or  to 
En^loyer.  b  addDtioB.  aone  of  to 
Interests  haU  by  to  nan  were 
purdiased  tfatiarfi  Bdanads. 

The  Appraisal  provides  a  valaaltoaof 
tiv  kfteresls  acoordtaig  to  the  nest 
conaat  piicas  avaWiB  as  of  May  U 
1968.  Baaed  oa  to  AppralaaL  to  total 
f air  BBaricet  vato  of  to  latareais  «MB 
$48,205.  aa  af  tot  data. 

By  letter  dated  loHl.: 
»umr^&Bsr).aBi 
withl 

loftoi 
states  that  to  1 
all  traded  aa  to  national  t 
eifrhangaa  aad  that  iililahiaa  a  ctent 
narket  valaa  for  these  Intereste  ia  aot  a 
problenk  la  addilioii,  to  Intereste  hi  to 
Partaera^pa  awi  Umitad  partnatAip 
unite  «4iich  are  teadad  on  to  NatioaBl 
Partnecahip  EKchM«e  PJAPBK).  NAFEK 
is  an  ffirchaage  arhich  provides  a 
sacoadary  aiaifcat  for  to  Indiaf  af 
puhlicly-i^tered  liaiited  partaership 
intereats.  "flie  Appraisal  of  to  fatewste 
in  to  Partnwahjpa  ia  baaed  on 
intoraaatioB  obtained  frons  NAPEX. 

7.  In  to  propoaed  teansartina.  to 
Plan  wiU  receive  to  hi^Hr  of  aitlier  to 
current  fair  market  value  of  the 
particular  Interest  as  determiaed  by 
Edwards  in  accordance  with  to  latest 
prices  on  to  appropriate  securitiea 
exchanges  of  NAPEX.  or  to  Plan's 
original  purchase  price  for  to  particular 
Interest  The  applkaat  states  that  to 
Appraisal  wiD  be  updated  by  Edwards, 
as  of  the  date  of  sate,  to  obtain  to  most 
current  auuket  vdues  for  to  Interests. 

8.  In  simunary.  to  applicant 
represents  tot  to  proposed  traasartion 
w^  satisty  to  statutory  criteria  of 
section  408(a)  of  to  Act  because:  (a) 
The  sale  w31  be  a  one-time  tranaaction 
for  cash:  (bj  the  Plan  wfll  receive  a  price 
which  win  be  to  higher  of  eitor  the  fair 
market  value  of  each  of  to  Interests,  as 
establisbed  by  an  ladependeid 


appraiser,  or  to  Plan's  4 
puBchaaa  price  for  each  of  to  fcitcreata; 
(c)  to  n«B  wiU  not  pay  aay 
commissions  or  other  eiq>ensfs  ariA 
respect  to  to  sale:  aad  (d)  to 
tranaaction  will  allow  a  pfoa^t 
tenninatioB  of  to  Flaa  ad  a 
distribution  of  to  Flan's  assete  to  to 
participante  aad  beneficiaries. 

For  Purtor  hrfooaattoa  Coatact:  lb. 
EJ.  WiUiaras  of  to  Dcpartasent 
tdephoae  (2Q2).S23-8an.  (This  te  aot  a 
toU^bec  number.) 

Bator  aad  Landbacg  noffi  Shadm  llaa 
and  Thirt  (to  Plan)  Located  la 
Oklahoaia  City.  OUahena 

(Appiicattan  Na^  D-77MI 
Pmposed  Exemption 
The  Departaoent  to  conaideriag 


giauliuga 

authai^  of  aw  Ituii  W(a)  of  to  Act 
and  aactiaa  «0ra(c4(2)  of  to  Cede  aad  ia 
itiktoaraoadareoset 


isrth  te  BSSA  nooedan  7S-4  (40  FK 

18471.  April  A  tirS).  V  the  exeeapttoa  b 
giuatod  the  resHricttona  <rf  acctioa  4B8(e). 
406  (b)(1)  and  (H(2)  «f«ie  Act  and  to 
sancttoaa  reaMag  h<nai  the  ap^icettoa 
of  sectioa  4671  of  to  Cade,  by  reason  of 
sectiaa  4B7S(eXl)  (A)  ttioatfi  ^  of  to 
Cede  ahal  aot  i^y  to  a  proposed  loan 
not  to  exceed  tSOOjOOO  by  to  Han  to 
BartMr  and  Luadbog.  Ina  (to 
Employer).  Ae  sponsor  ca  the  nan; 
prawlM  that  ^  tetsB  of  aadi  loan  are 
at  least  as  favorable  to  Ae  Flaa  as  those 
which  to  Flan  oorid  obtain  fa  an  arm's- 
length  trensactioB  with  an  onrelated 
party. 

Suamtetjr  of  Facts  aad  n^frmrntHlimm 

1.  The  Han  to  a  defined  contributton 
pension  plan  with  fourteen  participante 
and  total  assete  of  $1,206,733  as  of 
December  31, 1967.  The  Employer  to  a 
closely-beM  OUaboma  corporation 
engaged  in  wholesale  raatoting  of 
veteciaary  and  animal  health  siqiplies  fa 
Oklahoma  CHy.  Oklahoma.  Tbe  trustee 
of  to  Plan  to  Van  Barber,  a  shareholder, 
officer  and  employee  of  to  Emplojrer. 

2.  The  Employer  recently  arranged  for 
the  construdion  of  a  new  office  and 
warehouse  fadlity  (to  Building)  on 
Employer^wned  property  (to  Load)  to 
serve  as  a  new  anid  larger  principal 
place  of  business.  Interim,  short-term 
construction  financing  was  secured  by 
the  Employer  to  enable  to  conskuctioo 
of  the  BuiUBog.  The  Employer  seeks  to 
retire  to  short-term  constTMntioB 
finaadx^  in  part  by  security  a  ioaa  (tha 
Loan)  from  tha  Flan  and  to  requastiog  aa 
exemption  to  permit  to  Loan  under  to 
terms  and  mnditions  dsacribcd  I 
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S.  The  Employer  proposes  to  borrow 
from  the  Plan  the  lesser  of  (1)  tMO.OW  or 
(2)  twenty-five  percent  of  the  Plan's 
asaets  at  the  time  of  the  Loan 
transaction.  As  security  for  the  Loan,  the 
Employer  will  grant  to  the  Plan  a  duly 
filed  and  perfected  first  mortgage  on  the 
Building  and  the  Land.  The  Land  is  a 
commerdally-ioned  1.6  acre  parcel  of 
real  property  located  at  212  Ann  Arbor 
Drive  in  Oklahoma  Qty  and  the  Building 
is  a  concrete  panel  commercial  building 
with  approximately  14,438  square  feet  of 
office  and  warehouse  space.  As  of 
September  7. 1968  the  Land  and  Building 
had  a  fair  maricet  value  of  |45aooa 
according  to  Patridc  O.  Clam,  MAL  an 
independent  profisssional  real  estate 
appraiser  in  Oklahoma  Qty. 

The  Loan  will  be  evidenced  by  a 
promisory  note  (the  Note)  in  favor  of  the 
Plan  which  provides  for  repayment  of 
the  Loan  over  twenty  years  in  equal 
monthly  installments  of  principal  plus 
interest  at  an  annually-ad|ttsted  rate  of 
(me  percent  above  tiie  prime  commodal 
rate  as  amtonnced  and  charged  by 
Qtibank.  RA.  of  New  Yosk  Qty.  Ite 
Note  provides  diat  die  entire 
outstanding  principal  amount  of  the 
Loan,  phis  accrued  interest,  shall 
become  due  and  payable  at  die  Note 
holder's  optioD  fai  ^  event  any  monthly 
instaHmevt  doe  tfaeraonder  is  not  paid 
w^ien  due.  The  Note  further  provides 
that  the  entire  indebtedness  dos 
diereunder  win  be  immediately  due  and 
payable  upon  any  sale  or  transfer  of  the 
Land  or  Building  by  die  &iq>loyer, 
unless  the  Note  bolder  has  consented  to 
such  sale  or  transfer  in  writing.  The 
Note  requires  the  Enq>loyer  to  bear  all 
coats  and  esqwuses.  hteinMn^  but  not 
limited  to  reasonable  attorney's  fees, 
which  are  incurred  in  the  event  of  a 
lawsuit  to  collect  from  the  Employer 
under  the  Note. 

4.  The  interests  of  tiie  Plan  with 
respect  to  the  proposed  Loan  are 
represented  by  the  Dozier  Company  (the 
Fiduciary),  an  Oklahoma  Qty-based 
pension  services  corporation  fdiich 
repesents  that  it  has  substantial 
fiduciary  djqMrience  under  the  Act  The 
Fiduciary  represents  that  it  is 
independent  of  and  unralated  to  the 
Employer  except  as  consultant  to  certain 
of  the  Employer's  qualified  employee 
benefit  plans  and  ttiat  fees  received 
from  the  Employer  for  such  consultative 
services  represent  less  than  one  percent 
of  the  total  fees  received  by  the 
Fiduciary.  The  Fldudary  has  agreed  to 
act  in  a  fiduciary  capacity  on  behalf  of 
the  Plan  with  reqMct  to  all  aspects  of 
the  propoeed  Loan  for  its  duration,  to 
monitor  and  enforce  the  Enq>loyer's 
performance  of  all  Loan  terms  and  to 


initiate  remedies,  if  necessary,  on  behalf 
of  the  Plan  in  case  of  any  deuult  by  the 
Employer  on  any  Loan  obligation.  The 
Fiduciary  represents  that  the  proposed 
Loan  will  constitute  an  enhancement  of 
the  Plan's  investment  returns  by 
providing  the  highest  rate  of  return 
which  can  be  realized.  The  Fiduciary 
states  that  the  proposed  Loan's  interest 
rate  is  no  less  than  the  prevailing  market 
rates  charges  by  local  commercial 
lenders  for  equivalent  loans.  The 
Fiduciary  states  that  it  will  require  the 
Employer  to  provide  proof  of  insurance 
and  payment  of  taxes  on  the  Land  and 
Building  and  that  it  will  ensure  that  the 
Employer  keeps  the  Land  ajid  Building 
in  adequate  condition  for  the  duration  oi 
the  Loan. 

5.  David  Shaefer  (Shaefer),  vice 
president  of  The  Oklahoma  Bank  (the 
Bank)  in  Oklahoma  Qty.  offen  a 
statement  establishing  that  the 
Employer  is  in  good  credit  standing  as  a 
preferred  customer  of  the  Bank  and  that 
the  Employer  has  a  record  of  succassful 
performance  under  numerous  loan 
arrangements  with  the  Bank  since  1973. 
Shaefer  states  that  the  proposed  terms 
of  the  Loan  constitute  terms  under 
rnbkh  the  Bank,  subfect  to  committee 
approvaL  could  extend  credit  to  die 
Employer  under  the  same  drcnmstanoes 
as  those  of  the  proposed  Loan. 

8l  In  summary.  ^  a|q[>licant 
represents  diat  die  ptopoted  transaction 
sattsfies  dM  criteria  of  secdon  408(s)  of 
die  Act  for  die  fottowing  reasons:  (1) 
The  Loan  will  be  secured  by  a  first 
mortgage  oo  real  property  cdlata>al.  the 
Land  and  Buildfaig.  havfaig  an  appraised 
vahM  of  150  percent  of  the  principal  of 
die  Loen:  (2)  Hm  Loan  principal  will  not 
exceed  twenty-five  percent  of  die  Flan's 
assets  St  die  time  of  the  Loan;  (3)  The 
Plan's  interests  under  the  propoeed  Loan 
are  repreeented  by  the  Fldudary,  wfaidi 
will  monitor  and  enforce  the  Eoqiloyer's 
performance  ot  Loan  obligations  and 
will  ensure  the  Employer's  adequate 
maintenance  of  the  Land  and  ^ildbig 
as  collateral:  (4)  The  Flan  will  earn 
interest  at  a  rate  of  one  percentage  point 
above  the  prime  rate  charged  by 
Qtibank.  N.A.  of  New  Yoric.  a  rate  of 
return  which  the  Fldudary  represents  to 
be  no  less  than  the  eppUcable  market 
rates  charged  by  local  lendera  for 
equivalent  loans:  and  (5)  The  Note 
which  evidences  the  Loan  enables 
acceleration  of  the  Loan  in  the  event  of 
any  default  or  any  transfer  of  the  Land 
or  Building  by  the  Employer  and 
requires  the  Employer  to  bear  all 
expenses  incurred  in  any  suit  for 
enf(»cement  of  Loan  terms. 


itKM  contact: 

Ronald  Willett  of  die  Department. 


telephone  (202)  623-8881.  (This  is  not  a 
toll-free  number.) 

Generallnfbraiatioo 

The  attention  of  interested  persons  is 
direded  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subjed  of  an  exemption  under  section 
406(a)  of  the  Ad  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fldudary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Ad  and/or  the  Code, 
induding  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fldudary 
responsibility  provisions  of  section  404 
of  the  Ad.  which  among  other  things 
require  a  fldudary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  partidpants  and 
benefidaries  of  the  plan  and  in  a 
prudent  fadiioo  in  accordance  with 
secti(m  404(a)(1)(B)  of  the  Act:  nor  does 
it  affed  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operatB  for  the  exdusive  benefit  of  the 
enqrioyees  of  the  employer  maintaining 
the  plan  and  theii"  bcmefidaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  40e(a)  of  the  Ad 
and/or  section  4e75(c)(2)  of  die  Code, 
die  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  benefidaries  and 
protective  of  the  rights  of  partidpants 
and  benefidaries  ^  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  he  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Ad  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fed  that  a  transaction 
is  subjed  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fad  a 
prohibited  transaction. 

(4)  The  propoeed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
ai^lication  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Wsshington.  DC  this  0th  day  of 
Febniaiy.  1960. 

Robert  |.  Doyh. 

Director  ofRegulatiotu  and  Interpretations, 
Peneion  and  Welfare  Benefite  Adminittration, 
U3.  Department  of  Labor. 
(PR  Doc  80-3430  FUed  2-13-60;  8:45  am] 
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NUCLEAR  REQULATORY 


lu'^^^^R^^a  ^^^fc  ^W^^  9^^B J 


As— ssmant  and  Finding  of  Mo 
SlgnMcanl  hnpoet 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  extension 
of  exemption  from  the  schedular 
requirement  of  10  CFR  5071(eK3)(li)  to 
the  Consumera  Power  Compiu^  (the 
licensee)  for  the  Big  Rock  Point  Plant 
located  in  Charievoix  County.  Michigan. 

Environmeolal  AsaessBenI 

Identification  of  the  Proposed  ActioM 

The  propoeed  edion  woidd  grant  an 
extension  of  exeapOoa  bom  the 
reqidreraeoU  of  10  CFK  £0Ln(e)(3X>i)  to 
submit  an  updated  Final  Ha«uds 
Sumraoy  R^MXt  (FHSR)  fcr  the  Big 
Rock  Point  Pkitt  widiia  24  months  (rf 
receipt  of  a  letter  noti^ring  the  boenaee 
that  the  Systematic  Evaluatioa  ftc^am 
(SEP)  has  been  cooqileted.  B^  Rock 
Point  Plant,  as  one  of  the  plants  chosen 
to  be  evaluated  in  the  SEP  was. 
therefore,  subjed  to  the  provisioos  of  10 
CFRS0L71(eM3)(U). 

The  licouee  was  notified  by  letter 
dated  August  27. 1964.  dial  die  SEP  had 
been  completed  for  the  Big  Rock  IHiint 
HaoL  Tlie  licensee,  by  application  dated 
August  27, 1088.  aM  suppkineDted 
Decenber  3, 1088.  requested  an 
exemption  from  the  Khedular 
requiremenU  of  10  CFR  S0.71(eX3)(ii)  ia 
order  to  allow  time  for  the  Ikensee  to 
complele  a  newly  a^eed  upon  dated 
FHSR.  By  letter  dated  March  2, 1987.  die 
Coinmission  issued  an  exeaq>tion  to  die 
schedular  requirements  of  10  CFR 
50.71(e)(3Hu)  until  December  31, 1988. 
The  further  defeiral  of  the  wibmittal  of 
die  updated  FH^  is  die  proposed 
action  being  considered  by  Qia 
Commission's  staff. 

Tite  Need  for  the  Proposed  Action   : 

Hie  licensee,  by  letter  dated  March 
13, 1983,  requested  that  the  updating  of 
die  Big  Rock  Point  FHSR  be  induded  in 
an  expanded  aBsessment  of  outstanding 
regulatory  requirements  as  part  of  the 
SEP.  The  primary  purpose  o^  this  request 
was  to  allow  better  management  of 
licensee  resources  which  were  to  be 
applied  to  regulatory  and  nonregulatory 
tasks. 

The  licensee  proposed  that  a  mwtlHMl 
of  indexing  pertinent  documents,  which 
could  provide  a  chronology  and 
identification  of  design  fitangot  to  the 

Big  Rock  Point  Plant,  might  serve  as  a 
workable  substitute  to  an  updated 


FHSR.  In  NUREG-0ia8,  dated  May  UOi 
tranaodtted  to  die  ikensee  by 
CoBsmission  letter  dated  Augnst  27, 
1984,  the  Comniasioa's  staff  coadaded 
that  tUs  pcopoeal  was  aooepteble. 
provided  dM  index  of  docnmeats 
identified  specific  SEP  topic  safety 
evaluation  nifwewes 

AMmu^  the  above  referenced 
evaluations  were  inooiporeted  into  the 
indexing  system,  subsequent  review  by 
the  Commssion's  staff  resulted  in  the 
identification  of  additional  concerns 
such  that  the  proposed  substitute  did  not 
constitute  a  completely  adequate 
alternative  to  en  updated  FHSR.  After 
telephone  discussions  with  the  licensee, 
an  agreement  was  reached  for  the 
licensee  to  provide  an  updated  FHSR  to 
the  Commission  by  December  31. 198& 
However,  the  originally  prqposed  lei^di 
of  time  to  accomplish  the  updating  of  the 
27-year-old  FHSR  has  not  been 
adequate  at  the  agreed  upon  level  of 
effort  of  one  dedicated  profession^ 
plus  secretarial  and  sapervisory  support 
Therefore,  an  extension  of  the  schedular 
exemption  is  required  in  order  to  allow 
time  for  the  licaoaee  to  complete  an 
updatedFHSR. 

Envh-onmerAal  bnpact  oftite  Proposed 
Action 

The  proposed  extension  of  exemptkxi 
involves  only  the  required  date  for 
submittal  of  a  document  deecribimg  the 
as-baih  nmiditioo  of  the  Big  Rock  Point 
Plant  and  does  not  increaae  the  risk  of 
facdity  aoddeBts-Thas,  the  propoeed 
extension  of  exemption  does  not  faivolve 
any  iacrsase  inthe  likefihood  of  die 
release  of  radioactive  or  nonradioactive 
effluents  from  those  afa«ady  determined, 
nor  does  die  proposed  ection  have  other 
environmental  impact  Therefore,  the 
ComnrieSion  oondades  that  there  are  no 
measuraUe  radiological  or 
nonradiok}^cri  environmental  impacts 
associated  widi  the  proposed  extension 
of  exemption. 

Alternative  to  the  Propoeed  Actiou 

Since  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
extension  of  exemption,  any  alternative 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated.  The 
priodpal  alternative  to  the  extension  of 
the  exemption  would  be  to  require  an 
earlier  date  for  the  submittal  of  the 
updated  FHSR.  Such  an  action  would 
not  enhance  the  protection  of  the 
envirooment  and  would  result  in     . 
unnecessary  diversion  of  licensee 
engineering  resources  from  other  work 
of  higher  safety  significanoe. 


Altematiws  Use  ofRseomrces 

TUs  adion  does  not  involve  die  use  of 
reaoaroes  beyond  the  scope  of  resotuvee 
used  during  normal  plant  operation. 

Agenctet  ond  Persons  Contocted 


The  Cnmraisainn's  staff  reviewed  the 
licensee's  request  and  did  not  oonaah 
other  agendee  or  persons. 

Finding  of  No  Signficant  Impad 

The  Commission  has  deteradned  not 
to  prepare  an  envircramental  inqiad 
statement  for  the  propoeed  extension  of 
exemption.  Based  upon  the  foregoing 
assessment,  the  Commission  conchtdes 
that  the  propoeed  action  will  not  have  e 
significant  effed  on  the  quahty  of  die 
human  environment 

For  fuidier  details  with  reaped  to  this 
proposed  action,  see  (1)  the  Ucensee's 
letter  dated  August  27, 1968,  as 
supplemented  December  3, 1968.  and 
November  22. 1968,  and  (2)  die 
Exemption  granted  March  2, 1987.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  PiUilic 
Docament  Room.  Celman  Buil(fing.  2120 
L  Street  NW.,  Washington.  DC.  and  at 
North  Central  Michigan  CoDege.  1515 
Howard  Street  Petoakey,  Nfichigan 
4977t). 

Dated  at  Rockville.  Maryland,  tiiis  Slat  day 
of  JaniaryUSOL 
For  te  Nudaar  RagalBtaiy  GooBiasiaa. 

llieodon  E.  Quay. 

Acting  Director.  Protect  Directarate  tB-L 
Division  of  KaactorProfeete—UliV.  V» 
Special  Projects. 
(FR  Doc  W-342B  FilMl  2-l»'aOC  SrtS  afl4 


^n.i  all-la.  ■Al..—  »M  * mkM 

vonoKiaranon  Of  naoanoa  ot 
Anwraniani  w  racany  ^^aranaiQ 
Ucaoaaand  Opportunity  for  Haorino 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenae  Nos.  NPF-72 
and  NPF-77  iasu«l  to  Commonwealth 
Edison  Company  (the  licensee),  for 
operatton  of  finiidwood  Station.  Units  1 
and  2.  respectively,  located  in  Will 
County,  Illinois. 

The  licensee  requested  the 
amendment  induding  associated 
changes  in  the  combined  Technical 
Specifications  for  Units  1  and  2  ia  a 
letter  dated  January  3, 1980. 

The  amendment  would  euthorize  the 
liceasee  to  increase  the  spent  feel  pod 
storage  capadty  from  1080  to  2870 
storage  locations  in  the  oomman  pool 
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■hand  by  both  units  at  Braidwood 
Station. 

Tbe  high  density  spent  fuel  racks 
consist  of  individual  cells  with  &85-inch 
by  8.85-inch  (nominal)  square  cross- 
section,  each  of  which  accommodates  a 
single  Westinghouse  PWR  fuel  assembly 
or  equivalent  A  total  of  2870  cells  are 
arranged  in  23  distinct  modules  of 
varying  sizes  in  two  regions.  Re^on  I  is 
designed  for  storage  of  new  fiiel 
assemblies  with  enrichments  up  to  4.2 
weight  percent  U-235.  Region  I  is  also 
designed  to  store  fuel  assemblies  with 
enrichments  up  to  4.2  weight  percent 
U-235  that  have  not  achieved  adequate 
bumup  for  Region  H.  The  Region  0  cells 
are  capable  of  accommodatins  fuel 
assemblies  with  various  initiu 
enrichments  which  have  accumulated 
minimnm  bumups  with  an  acceptable 
bound. 

The  amendment  would  change 
Technical  ^)ecification  Section  5.8  to 
reflect  the  decrease  in  distance  between 
fuel  assemblies,  and  the  increase  in 
storage  capacity,  and  incorporate  a 
curve  entitled  "Minimum  Bumup  versus 
Initial  Enrichment  for  Region  n  Storage." 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  fln<i<ng*  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commissicm's 
regulations. 

By  March  16, 1988.  the  licensee  may 
file  a  request  tot  hearing  with  respect  to 
issuance  to  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  Interest  may  be 
affected  by  this  proceeding  and  «^o 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petition  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  Rules  of  Practice 
for  Domestic  Licensing  Proceedings  in  10 
CFR  part  2.  If  a  request  Tor  a  hearing  or 
petition  of  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitionw's  right  under  the  Act  to  be 
made  a  party  to  the  proceedhig:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (16)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedfidfy 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
is  required  to  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  spedfidfy,  pursuant  to 
10  CFR  2.714(b).  Contentions  shall  be 
limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.  Those  permitted 
to  intervene  beonne  parties  to  the 
proceeding,  subject  to  any  limitations  in 
the  order  granting  leave  to  intervene, 
and  have  the  opportunity  to  partidpate 
fuUy  in  the  conduct  of  the  hearing, 
induding  the  opportimify  to  present 
evidence  and  cross-examine  witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nudear  Regulatory  Commission, 
Washingtoa  DC  20555.  Attenticm: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  periml,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800-342-6700)). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Daniel  R.  Mullen 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  the  Federal  Register  notice.  A 
copy  of  the  petition  should  also  be  sent 


to  the  Office  of  die  General  Counsel 
U.S.  Nudear  Regulatory  Commission. 
Washington.  DC  20555,  and  to  Michael 
Miller,  Biquire:  Sidley  and  Austin,  One 
First  National  naza.  dhicago.  Illinois 
60603. 

Nontimely  findings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.7l4(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nudear  Waste  Policy  Ad  of  1982 
(NWPA).  42  U.S.C.  10154.  Under  section 
134  of  the  NWPA.  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding,  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
which  the  Commission  determines  to  be 
in  controversy  among  the  parties."  The 
hybrid  procedures  in  Section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument 

The  Commission's  rules  implementing 
Section  134  of  the  NWPA  are  found  in  10 
CFR  Part  2.  Subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nudear  Fuel  Storage  Capadfy  at 
Civilian  Nudear  Power  Reactors" 
(published  at  50  FR  41662,  October  15. 
1985)  10  CFR  2.1101  et  seq.  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a  written 
request  for  oral  argument  under  10  CFR 
2.1109.  To  be  timely,  the  request  must  be 
filed  within  ten  (10)  days  of  an  order 
granting  a  request  for  hearing  or  petition 
to  intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2, 
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Subpart  G,  and  {  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene,  as 
well  as  the  admission  of  contentions). 
The  presiding  officer  shall  grant  a  timely 
request  for  oral  argument.  "The  presiding 
officer  may  grant  an  untimely  request 
for  oral  argument  only  upon  showing  of 
good  cause  by  the  requesting  party  for 
the  failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunify  to  respond  to  the  untimely 
request  If  the  presiding  officer  grants  a 
request  for  oral  argmnent,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in  an 
adjudicatory  hearing.  If  no  parfy  to  the 
proceeding  requests  oral  argument  or  if 
all  untimely  requests  for  oral  argiiment 
are  denied,  then  the  usual  procedures  in 
10  CFR  Part  2,  Subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  January  3, 1989,  that 
is  available  for  public  inspection  at  the 
Commission's  Ptiblic  Document  Room, 
2120  L  Street  NW..  Washington,  DC.  and 
at  the  Wilmington  Township  PubUc 
Library,  201  S.  Kankakee  Street 
Wilmington,  Illinois  60481. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  February  1989. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  P.  Sands, 

Project  Manager.  Project  Directorate  111-2, 
Division  of  Reactor  Projects— III,  rv,  Vand 
Special  Projects. 

[FR  Doc.  ae-3427  Filed  2-13-89:  8:45  am] 
aauiNQ  coot  7si»4i-« 


[Docket  No.  50-498] 

Houston  Ugtiting  ft  Power  Co.; 
Consideration  of  issuance  of 
Amendment  to  Fadlify  Operating 
Licence  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunify  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
76,  issued  to  Houston  Lighting  &  Power 
Company  (the  licensee),  for  operation  of 
the  South  Texas  Project  Unit  1,  located 
in  Matagorda  County,  Texas. 

The  proposed  amendment  would 
modifiy  the  Technical  Specifications 
(TS)  by  modifying  the  Fuel  Handling 
Building  Exhaust  Air  subsystem  electric 
heaters  to  operate  at  38  kW  instead  of 
the  current  50  kW;  modifying  the  Source 


Range  Neutron  Monitor  calibration 
requirements  to  ensure  that  a  new 
model  of  preamplifier  can  be  installed 
for  use;  and  darifying  action  statements 
for  the  Chemical  Detection  System  and 
the  Control  Room  Ventilation  System. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facilify  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibilify  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  three 
modifications  are  discussed  below. 

The  Fuel  Handling  Building  (FHB) 
Exhaust  Air  Heating  Ventilation  and  Air 
Conditioning  (HVAC)  System  exhausts 
air  from  inside  the  FHB  to  the  plant 
main  vent  stack.  The  system  consists  of 
two  100%  capacity  exhaust  filter  trains, 
three  50%  capacity  exhaust  booster  fans, 
three  50%  capacify  main  exhaust  fans, 
dampers  and  instrumentation.  Each 
exhaust  filter  train  consists  of  three 
33V'3%  capacity  filter  units  which  has  an 
electric  heating  element  prefilters, 
HEPA  filters,  and  carbon  filter.  The 
electric  heating  element  decreases 
humidify  which  affects  the  efficiency  of 
the  removal  of  iodine.  A  fiowswitch 
turns  off  the  electric  heaters  if  airflow 
drops  below  a  minimum  flowrate.  When 
all  three  trains  are  actuated,  the  flow 
through  the  filter  units  is  less  than  the 
setpoint  thus  deenergizing  the  heater. 

Currently,  procedures  require 
operators  to  shut  down  one  filter  train 
following  an  Engineering  Safefy  Feature 
Actuation  System  (ESFAS)  actuation  in 
order  to  maintain  sufficient  flow  through 
the  other  train  such  that  the  heaters  will 
operate.  The  proposed  change  would 
reduce  the  size  of  the  heaters  thus 
allowing  the  heaters  to  operate  at  a 
lower  flowrate  while  maintaining  the 
70%  or  below  relative  humidity  criteria. 

The  determination  of  significant 
hazards  is  discussed  below. 

(1)  The  proposed  change  to  the 
heaters  reflects  design  requirements  to 
mitigate  the  consequences  of  an 
accident  The  air  flow  is  maintained  at 
the  present  value.  Additionally,  dose 
analysis  assumptions  are  maintained 
using  the  lower  rated  heaters.  Therefore, 


there  is  no  increase  in  the  probabiUfy  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  heaters  fulfill  design 
basis  requirements  as  part  of  an 
accident  mitigating  system  described  in 
the  FSAR.  A  change  in  the  heater 
capacity  does  not  create  the  possibilify 
of  a  new  different  kind  of  accident. 

(3)  The  proposed  change  reflects  a 
design  change  which  maintains  the 
relative  humidity  at  a  level  consistent 
with  iodine  removal  requirements.  There 
is  no  reductid^lSf^the  margin  of  safefy. 

Prior  to  issuanc^x^^e  Unit  2  Ucense. 
the  licensee  had  to  retnace  the 
preampRfier  for  one  of  the  Source  Range 
Neutron  Detectors.  A  new  model,  "low 
noise",  preamplifier  was  used  as  the 
replacement  in  Unit  2  because  the 
previous  model  is  no  longer 
manufactured.  As  a  result  of  the  use  of 
the  new  model  of  preamplifier,  the 
channel  calibration  surveillance  for  the 
source  range  detector  had  to  be 
modified  for  the  Unit  2  TS  to  address  the 
use  of  the  new  model  of  preamplifier. 
The  proposed  change  would  allow  the 
use  of  the  new  model  preamplifier  in 
Unitl. 

The  determination  of  significant 
hazards  is  discussed  below. 

(1)  The  proposed  change  involves 
calibration  techniques  on  the  new 
preampUfier  which  will  ensure  the 
source  range  detector  will  function  as 
required.  There  is  no  increase  in  the 
probabiUfy  or  consequences  of  an 
accident  previously  evaluated. 

(2)  The  proposed  changes  to  the 
calibration  requirements  will  ensure  the 
preamplifer  will  function  as  well  as  the 
current  preamplifier  if  used  in  Unit  1.  No 
conditions  have  been  created  that  could 
cause  a  new  or  different  kind  of 
accident 

(3)  The  proposed  changes  will  ensure 
the  source  range  detector  operates  as 
required  which  is  at  least  equal  to  the 
performance  with  the  old  model 
preamplifier. 

The  Control  Room  HVAC  System  has 
two  emergency  modes  of  operation:  (1) 
toxic  gas  release,  (2)  radiological 
release.  The  Chemical  Detection  System 
has  an  action  statement  in  the  TS  which 
requires  the  Control  Room  HVAC 
System  be  in  the  recirculation  mode  if 
one  or  both  of  the  detectors  are 
inoperable.  The  Control  Room  HVAC 
System  has  action  statements  in  modes 
5  and  6  (cold  shutdown  and  refueling) 
which  require  the  system  be  placed  in 
the  filtered  recirculation  and  make-up 
modes  if  any  of  the  three  trains  are 
inoperable.  Additionally,  the  ESFAS 
action  statements  for  modes  5  and  6 
would  eventually  require  the  Control 
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Room  HVAC  System  be  placed  in  the 
filtered  recirculation  and  make-up 
modes. 

The  action  statement  that  applies  to 
the  Control  Room  HVAC  System  for 
modes  5  and  6  requires  that  if  one  train 
is  inoperable,  the  remaining  train  be 
placed  in  the  filtered  recirculation  and 
make-up  modes.  Thus,  if  the  Control 
Room  HVAC  System  is  in  the 
recirculation  and  make-up  status,  failure 
of  one  of  the  toxic  gas  dectectors  would 
require  an  action  which  conflicts  with 
one  that  is  already  in  effect 

The  proposed  change  would  add  a 
note  to  TS  3.3.3.7  (Control  Room 
Ventilation  System)  that  if  there  is  a 
conflict  between  the  operable  mode 
required  by  several  action  statements, 
then  the  system  is  to  be  placed  in 
filtered  recirculation  only.  This  would 
be  considered  the  safe  default  condition. 

The  determination  of  significant 
hazards  is  discussed  below. 

(1)  The  proposed  changes  maintain 
the  plant  in  the  safest  possible  condition 
given  the  postulated  situation.  The 
propoaed  change  will  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

(2]  The  proposed  change  only  affects 
actions  to  be  taken  as  a  result  of  plant 
conditions  in  order  to  maintain  control 
room  habitability.  It  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
acddent 

(3)  The  proposed  change  maintains 
the  margin  of  safety  for  a  toxic  gaa 
release  by  ftladng  the  Control  Room 
HVAC  System  in  the  filtered 
recirculation  mode. 

During  a  radiological  release,  the 
positive  pressure  of  the  control  room 
and  shcwt  period  of  time  of  in-leakage 
would  not  result  in  a  significant  dose  to 
the  operators.  Further,  the  make-up 
mode  could  be  actuated  if  needed. 
Therefore,  the  {Hoposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above,  the  staff  haa 
determined  that  the  proposed  dianges 
Involve  a  no  siginficant  hassrds 
consideration.  The  Commission  is 
seeking  public  comments  on  this 
proposed  determination.  Any  comments 
received  within  30  days  after  the  date  of 
publication  of  this  notice  wiU  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resource 
Management.  U.S.  Nuclear  Regulatory 


Commission,  Washington.  DC  20565, 
and  should  dte  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216.  PhilUps 
Building.  7B20  Norfolk  Avenue. 
Bethesda,  Maryland,  from  8:15  am  to 
AM  pm.  Copies  of  written  comments 
may  be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW., 
Washington.  DC  20555.  The  filings  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  16, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Boud  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  spedfiically  e)q;)lain  the  reasons 
why  intervention  should  be  permitted 
with  particular  referroce  to  the 
following  factors:  (1)  The  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  aiod  extent  of  the  petitioner's 
property,  financial  or  othw  interest  in 
the  proceedings;  and  (3)  the  poesible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  pers<Mi  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifidfy 
requirements  described  above. 

Not  later  dian  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 


petitioner  shaU  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
thebases  for  each  contention  set  forth 
with  reasonable  specificify.  Contentions 
shall  be  limited  to  matters  within  the 
scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  such  that  faUure  to  ant 
in  a  timely  way  would  result  for         > 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  conunents  received. 
Should  the  Commission  take  this  action, 
it  will  pubUsh  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequendy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regiulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Sbeet  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
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inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (BOO) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  ]ose  A.  Calvo:  Petitioner's 
name  and  telephone  number  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel-Rockville, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger, 
Pi:.,  1615  L  Sti«et  NW.,  Washington,  DC 
20036,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  m  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  25, 1089, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Stieet  NW..  Washington. 
DC  20555,  and  at  the  Wharton  Junior 
College  Library,  J.M.  Hodges  Learning 
Center,  911  Boling  Highway,  Whartoa 
Texas  77488  and  the  Austin  Public 
Library,  810  Guadalupe  Street  Austin, 
Texas  78701. 

Dated  at  Rockville,  Maryland,  thia  8th  day 
of  February  1989. 

For  the  Nuclear  Regulatory  Commission. 
lose  A.  Calvo, 

Director,  Profect  Directorate— IV,  Division  of 

Reactor  Projects — IILFV,  V  and  Special 

Projects,  Office  of  Nuclear  Reactor 

Regulation. 

[PR  Doc.  88-3428  Filed  2-13-89: 8:45  am] 

aaXMO  CODE  TSM-OI-M 


(Docket  Nos.  50-381  and  50-382] 

Southern  California  Edison  Ca  el  aL; 
Consideration  of  Issuance  of 
Amendments  to  FadlKy  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-10 
and  NPF-15  issued  to  Southern 
California  Edison  Company  (SCE),  San 
Diego  Gas  and  Electric  Company,  the 
City  of  Riverside,  California  and  City  of 
Anaheim,  California  (the  Ucensees],  for 


operation  of  San  Ono&e  Nuclear 
Generating  Station,  Units  2  and  3 
located  in  San  Diego  County,  California. 
The  request  for  amendments  was 
submitted  by  letter  dated  December  29, 
1988  and  identified  as  Proposed  Change 
PCN-253. 

The  proposed  change  would  revise  the 
Technical  Specifications  (TS)  3/4.8.2.1, 
"DC  Sources."  This  Specification 
requires  operability  of  the  four  125  VDC 
battery  banks  and  their  associated 
battery  chargers,  defines  periodic 
surveillance  tests  and  inspections  to 
verify  operability  and  action  to  initiate 
should  a  battery  bank  or  its  associated 
charger  be  found  to  be  inoperable.  The 
operabilify  of  the  DC  power  sources 
during  operation  ensures  that  sufficient 
power  is  available  to  supply  and  safefy- 
related  equipment  required  for  safe 
shutdown  of  the  facility  tmd  for  the 
mitigation  and  control  of  acddent 
conditions  within  the  facility. 

The  proposed  amendments  would 
change  the  18  month  surveillance 
reqtiirements  to  a  refueling  cycle 
frequency.  Currentiy,  Surveillance 
Requirements  (SR)  4.8.2.1.C  and  4.8.2.1.d 
require  visual  inspections,  resistance 
measurements,  battery  charger  capadfy 
checks,  and  battery  capadty  tests  at  18- 
month  intervals;  and  TS  4.8.2.1.d 
requires  that  once  every  18  months 
during  a  unit  shutdowa  the  battery 
capadfy  be  verified  to  be  adequate  to 
supply  and  maintain,  in  operable  status, 
all  of  the  actual  or  simulated  emergency 
loads  for  the  design  dufy  cyde  when  the 
batiery  is  subjected  to  a  battery  service 
test  lliese  requirements  would  change 
fit>m  once  per  18  months  to  once  per 
refueling  interval. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  18, 1989,  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  or  petition  for  leave  to 
intervene.  Requests  for  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filedljy 
the  above  date,  the  Commission  or  an 
Atomic  Safefy  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safefy  and 


Licensing  Board  Panel,  «vill  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safefy  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  Z714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularify  the  interest  of 
the  petitioner  in  the  proceedings,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shall  spedfically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  finandal  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifidfy 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  indude  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specifidty.  Contentioiu  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subjed  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  condud  of  the 
hearing,  induding  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nudear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  2120  L  Street  NW., 
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Wuhington,  DC  20555.  by  th«  above 
date.  Where  petltloni  are  filed  during 
the  laat  ten  (10)  dayt  of  the  notice 
period,  it  Is  requested  that  the  petitioner 
or  representative  of  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-80O-32&-e00O  (in  Missouri  1- 
800-342-0700).  The  Western  Union 
operator  shouild  be  given  Datagram 
Identlflcatioa  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed:  plant  namr.  and  publication 
date  and  page  number  of  this  Fad«al 
Ragislar  notice.  A  copy  of  the  petitioa 
should  also  be  sent  to  the  OfBca  of 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  2055S.  and  to  Mr.  Charles  R.  Kosher. 
Esq..  Soudiem  California  Edison 
Company,  2244  Wabiut  Grove  Avenue. 
P.O.  Box  aoa  Rosemead.  California 
91770  and  Orrick.  Hwrington  and 
Sutdiffe.  Attantioo:  David  R.  Pigott. 
Esq..  600  Montgomery  Street.  San 
FrandsGO,  Califoraia  (Mill,  attoraayt 
for  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  tbe  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  peitition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aMl)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Ccnunission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
iniblishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  which  is  available  for 
public  inspection  at  the  Commission's 
PubHc  Document  Room.  2120  L  Street 
NW..  Washington.  DC  20655.  and  at  the 
General  Library,  University  of  California 
at  Irvine,  Irvine  California  92713. 

Detwl  at  Rockvllk.  Maryland  this  mh  day 
ofFsbraary.igae. 

For  the  Nodear  RagnJatory  Conaiaaian. 
THMoaLCham 

At^iBf  Director,  Proftet  Dirtctontt  V. 
DirMon  afJUaetorProfecta  Itt.  TV.  Vand 
Special  ProftetM. 
(FR  Doc  »-M»  Filed  S-1S-8I(  »«S  am) 


SECURITIES  AMD  EXCHANGE 
COHMISSION 

rwiiw  unovr  n  www  ny  mnov  oi 
MMMQMiMfit  and  Budflct 

Agency  Clearance  Officer  Kenneth  A. 

Fogash.  (202)  272-2142. 
Upon  Written  Request  Copy  Available 
Froau  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Afhirs,  450  Fifth  Sb«et  NW.. 
Washington.  DC  20640 
New.  Rule  15c2-e,  File  No.  270-32S 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperworli  Reduction  Act  of  1980 
(44  U.S.C  3501  et  aeq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  proposed  Rule 
15C2-0,  which  would  require  a  written 
customer  agreement  to,  and  a 
documented  suitability  determination 
for,  certain  recommended  transactions 
in  equity  securities  that  are  not 
registered  on  a  national  securities 
exchange  or  authorized  for  indusion  in 
the  NASDAQ  system,  and  whose  issuers 
do  not  meet  certain  minimnin  financial 
standards.  Nine  thousand  forty-seven 
respondents  incur  an  estimated  average 
burden  of  five  minutna  to  owqily  with 
the  Rule. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwoiii  Reduction  Act,  and  are  not 
derived  fit>m  a  comprehensive  or  even 
representative  summary  or  study  of  tha 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  die  estimated  average  burdens  hours 
for  compliance  witii  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director.  450  Fifth  Sb«et  NW^ 
Washington.  DC  20549-0004.  and  Gary 
Waxman.  Clearance  Officer,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (3235-03zz].  Room 
3206,  New  Executive  Office  Building, 
Washington.  DC  20643. 
looathaaCKaH. 
Secretary. 
February  a  1980. 
pn  Doe.  80-3403  Filed  2-13-88;  Mi  am) 


[ReL  Na.  3^HS34  { Fee  Noi  I 
4] 


Bowdi  Ordac  AppcovkiQ  PropoMd 


On  November  9, 1988,  the  Municipal 
Securities  Rulemaking  Board  ('l^ifSRB'*) 


submitted  a  pn^xMed  rule  change  (Hie 
Na  SR-MSRB-68-4)  pursuant  to  section 
19(bMl}  of  the  Securities  Exchange  Act 
of  1934  ("Act")  to  amend  MSRB  rule  G-8 
to  require  the  recordkeeping  of 
suitability  information  for  institutional 
accounts. 

Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exchange  Act 
Release  No.  26370  (December  10, 1988). 
53  FR  52285.  The  Commission  received 
no  comments  on  the  proposal  This 
order  approves  the  proposal. 

Rule  G-19(b)  provides  that,  before 
making  a  recommendation  to  a 
customer,  a  securities  professional  must 
determine  titat  the  securities  are  a 
suitable  investment  for  that  customer. 
The  rule  specifies  that  a  suitability 
determination  shall  be  based  upon, 
among  other  things,  infomution 
fumiued  by  tbe  customer  relating  to  its 
•financial  background,  tax  status  and 
investment  obiectives  and  any  other 
similar  information."  In  1967,  the  Board 
adopted  and  the  SEC  approved  an 
amendment  to  rule  G-6(a)(xi)  to  require 
the  recordkeeping  of  suitability 
information  for  customer  accounts 
required  to  be  obtained  by  rule  G-lft 

The  M^IB  stated,  however,  that 
because  of  a  croas-ref  erendng  problem 
in  tbe  rule,  rule  G-8(8)  did  not  require 
dealers  to  keep  suitability  records  for 
institutional  accounts,  yet  dealers  are 
required  to  comply  with  rule  G-19  when 
making  recommendations  to 
institutional  customers.  Therefore,  the 
Board  proposed  the  amendment  to  rule 
G-8(e)(xi)  to  require  the  recordkeeping 
of  suitability  information  for 
institutional  accounts. 

The  Commission  agrees  with  the 
Board  that  the  amendLoaent  would 
provide  additional  protection  by 
facilitating  a  dealer's  discharge  of  its 
suitability  responsibilities  and  woiild 
assist  munidpcd  securities  prindpals 
and  regulatory  examiners  in  reviewing 
transactions  for  compliance  with  rule  G- 
19.  Thus,  the  Commission  finds  that  the  ' 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  MSRB.  In  particular, 
the  Commission  believes  that  the 
proposal  is  consistent  with  section 
15B(b)(2)(C).  which  requires  MSRB  rules 
to,  among  other  things,  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade  and,  in 
general  to  protect  investors  and  the 
public  interest 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  File  No. 
SR-MSRB-48-4.  be,  and  hereby  is. 
approved. 
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For  the  (kmunissioa  by  the  Divicion  of 
Market  Ragulation.  pursuant  to  delated 
audiority.  17  CFR  20030-3  (12). 
looathan  G.  Kalz, 

Secretary. 

Dated  Febraary  7. 1989. 
(FR  Do&  80-3406  Filed  2-13-40;  8:48  am) 


SelHIegulatory  Organtaattone; 
AppfceMona  for  UnMeted  Tredfcig 
Pilvleoee  and  of  Opportunity  tar 
Hearino;  Pacific  Stock  Exchange, 


February  a  1080. 

The  above  named  national  securities 
exchange  has  filled  applicati<ma  wi^  the 
Securities  and  Excfau^  Qnnmission 
pursuant  to  section  12(f)(1)(B)  of  the 
Secorities  Exchange  Act  of  1934  and 
Rule  12f-l  diefeandet,  far  unlisted 
trading  privileges  in  the  following 
securities; 


Coaunoa  Stock.  tlJOO  Par  Valoe  (File 
Na  7-4184) 
Shawmut  National  Corporation 
Comoum  Stock.  tJn  Par  Value  (File 
Na  7-4185) 
Service  MerAsndise  Co..  Inc. 
Coaiaaa  Stock.  MO  Par  Vafaia  (File 
Na  7-4186) 
Flemii^  ConqMinies,  Inc. 
Common  Stock.  $2.50  Par  Vahie  (File 
No.  7-4187) 
Grow  Groi^).  Ina 
CommoB  Stock.  $.10  Par  Vahie  (File 
Na  7-4188) 
Hong  Kong  Telecommunications,  Ltd. 
American  Depoaitaiy  Shares  (File  Na 
7-4180) 
LA.  Gear.  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-4190) 
Environmental  Treatment  ft 
Technologies  Corporation 
Common  Stock.  $.10  Par  Value  (File 

No.  7-4191) 
These  securities  are  listed  and 
registered  on  (me  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  2. 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington,  DC 
20649.  Following  this  opportunity  lox 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  t>ased  upon  all 
the  information  available  to  it.  that  the 


extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Divisoo  of 
Market  Regulatioii.  puisnant  to  ddk^^ted 
authority. 

looathan  G.Kats, 

Secretary. 

[FR  Doc.  80-3404  Filed  2-13-80;  8:45  am) 


Seif-RegulBtofy  OrgoniiBtlona; 
AppecanonB  ror  imesiea  iiaueiy 
Prtveegeeand  of  Opportunity  for 
iieermg;  rnaaae^mia  siocK  cxcnenge, 


February  a  lOSa 

The  above  named  national  securities 
exchange  has  filed  applications  witii  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(n(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Katema,Inc. 

Common  Stock,  $1.00  Par  Value  (File 
No.  7-4192) 
Cyprus  Minerals  Company 

Common  Stock,  No  Par  Value  (File 
Na  7-4193) 
InteiTan  Inc. 

CoBunon  Stock.  $1  Par  Value  (File  No. 
7-4194) 
Southwest  Gas  Corporation 

Common  Stock,  $1  Par  Value  (File  Na 
7-4195) 
Lyondell  Petrochemical  Company 

Common  Stock.  $1  Par  Value  (File  No. 
7-4196) 
Telecom  USA,  Inc. 

Common  Stock,  $a01  Par  Value  (I^e 
No.  7-4197) 
Premier  Industrial  Corporation 

Common  Stock.  Without  Par  Value 
(File  No.  7-4198) 
The  Shell  Transport  ft  Trading  Co.  PLC 

Depositary  Receipts  (File  No.  7-4199) 
Illinois  Central  Transportation  Co. 

Common  Stock.  $0.01  Par  Value  (File 
No.  7-4200) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Mardi  2. 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 


450  5th  Street  NW.,  Washington.  DC 
20540.  Following  this  opportunity  for 
hearing,  the  CtHnmission  will  approve 
the  ap^ication  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  el  unlisted  trading  privileges 
pursuant  to  such  ai^lications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  mariwts  and  the  protection 
of  investors. 


For  Ae  CneimiswiMi.  by  die  Dhrirton  of 
Market  Ragulation.  pmuant  to  delegatad 
autliarity. 

Jonatliao  G.  Kats. 

Secretary. 

[FR  Doc  80-3406  nied  2-13-80;  8:45  am] 


NalC-1t798;812-71SI] 


Febmaiy  7. 198a 

AOBSCV:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  fw 
Exemption  under  die  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant  Aegon,  N.V. 

ReJerant  1940  Act  Sections:  Appticant 
seeks  an  order  under  section  6(c]  fivm 
all  provisions  of  the  1940  Act 

Summary  of  Application:  Applicant 
seeks  an  wder  granting  exemption  from 
all  provisions  of  the  1940  Act  in 
connection  with  the  offer  and  sale  of  its 
equity  and  debt  securities  in  the  United 
States. 

Filing  Date:  The  applicatitm  was  filed 
on  October  18. 1988  and  amended  on 
February  3. 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  Uie  SEC  by  5:30  p.m.,  on 
March  6, 1989.  Request  s  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail  and  also  send  it  to 
Uie  Secretary  of  the  SEC  along  wiUi 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

ADORESact:  Secretary,  SEC  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicant  c/o  Troland  S.  Link,  Esq., 
Davis  Polk  ft  WfrdweU.  1  Chase 
Manhattan  Plaza,  New  York.  New  York 
10005. 


BEST  COPY  AVAILABLE 
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TON  RJNTMBR  MTOMMATION  CONTACT: 
Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022  or  Stephanie  Monaco. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  OfBce  of 
Investment  Company  Regulation). 


Following  is  a  summary  of  the 
Application:  the  complete  Application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-t300). 

Applicant's  Reptaeentatioo 

1.  The  Applicant  is  an  Instiranca 
holding  company  engaged  throu;^  its 
operating  subsidiaries  and  afBliates  in 
the  life,  accident  and  health  and  general 
insurance  businesses.  ^>plicant  iM  the 
second  largest  insurance  company  in 
The  Netheriands  and  one  of  the  ten 
largest  Insurance  companies  in  the 
European  Economic  Community. 
Applicant  engages  in  insurance 
operations  in  the  United  States  through 
its  wholly-owned  insurance  company 
subsidiaries.  Applicant  also  engages  in 
life  insurance  activities  in  the  United 
Kingdom.  Belgium,  Spain,  the 
Netheriands  Antilles.  Aruba  and 
Suriname  through  insurance  brokers. 
Applicant  is  also  involved  in  certain 
related  businesses,  including  mortgage 
financing,  property  management  and 
development,  and  equipment  leasing. 
These  non-insurance  businesses 
accounted  for  approximately  ten  percent 
of  Applicant's  total  revenues  in  1987. 

2.  In  1987,  total  revenues  for  Applicant 
were  DfL  aie2.3104X)0  (approximately 
U.a  $4,531,311,000  at  the  exchange  rate 
in  effect  on  December  31, 1987],  of  which 
80%  was  earned  by  its  Netherlands 
operations  and  32%  by  its  United  States 
operations. 

3.  Applicant's  shares  are  listed  on  the 
Amsterdam.  London.  Tokyo,  Geneva. 
Basel  and  Zurich  Stock  Exchanges  and. 
since  June  27, 1985,  have  been  listed  on 
NASDAQ.  As  of  September  3a  1988. 
Applicant  had  38347,647  common 
shares  outstanding,  of  which  251,728 
were  registered  shares  on  NASDAQ. 

4.  Applicant  directly  or  throu^  its 
subsidiaries,  is  subfect  to  regulation  by 
The  Netherlands'  Insurance  Control 
Board  which  imposes  licensing,  audits, 
financial  and  reporting  requirements 
under  the  Insurance  Supervision  Act 
The  Central  Bank  of  The  Netherlands 
supervises  Applicant's  mortgage 
banking  activities.  Applicant's  United 
States  insurance  subsidiaries  are  subject 
to  regulation  and  supervision  in  the 
states  in  which  they  transact  business. 
In  each  of  tiiese  subsidiaries' 
domiciliary  states,  statutes  and 


regulations  governing  insurance  holding 
companies  require  periodic  disclosure  of 
controlling  persons.  In  addition. 
Applicant's  United  States  insurance 
subsidiaries  are  subject  to  insurance 
company  regulation  and  supervision  and 
in  a0  states  (except  New  York)  and  the 
DisMct  of  Columbia. 

5.  Applicant  wishes  to  offer  and  sell 
its  debt  and  equity  securities  in  the 
United  States.  Applicant  presently 
contemplates  issuing  unsecured,  prime 
quality  commercial  paper  notes 
("Notes").  The  aggregate  principal 
amount  currentiy  contemplated  is 
1300.000,000.00.  The  proceeds  from  the 
Notes,  which  will  have  a  maturity  of  not 
more  than  270  days  from  date  of 
issuance,  will  be  used  to  finance 
Applicant's  current  transactions  or  will 
be  lent  to  its  wholly-owned  subsidiaries 
for  the  purpose  of  funding  their  current 
transactions.  They  «vill  be  issued  and 
sold  in  minimum  denominations  of 
$100,000  throu^  major  United  States 
commercial  paper  dealen.  Applicant 
will  secure  an  undertaking  from  each 
such  dealer  that  the  Notes  will  be  sold 
to  institutional  investors  and  other 
entities  and  individuals  who  normally 
purchase  commercial  paper  notes  and 
that  the  Notes  will  not  be  offered  for 
sale  to  the  general  public.  The  debt 
obligations  will  be  direct  liabilities  of 
Applicant  and  will  nak  pari  passu 
among  themselves  and  equally  with  all 
other  unsecured  and  unsubordinated 
indebtedness  of  Applicant  and  will  be 
superior  to  rights  of  shareholders. 

6.  Applicant  will  provide  any  dealer  of 
such  Notes  with  sufficient  information 
to  prepare,  and  undertakes  to  insure  that 
the  dealen  will  provide  each  offeree  of 
the  Notes  with,  a  memorandum  (the 
"offering  memorandum")  which 
describes  the  respective  business  of 
Applicant  and  contains  the  most 
recentiy  available  prepared  financial 
statements  of  the  Applicant  audited  in 
accordance  with  generally  accepted 
accounting  principles  of  The 
Netherlands.  In  addition,  the  offering 
memorandum  will  contain  a  description 
of  any  material  differences  between 
Dutch  accounting  standards  applicable 
to  Dutch  insurance  companies  and 
generally  accepted  accounting  principles 
employed  by  United  States  insurance 
companies.  The  offering  memorandum 
will  be  at  least  as  comprehensive  as 
those  customarily  used  in  commercial 
pai>er  offerings  in  the  United  States  and 
will  be  updated  periodically  to  reflect 
material  changes  in  Applicant's 
business  or  financial  status. 

7.  The  Applicant  wiU  not  issue  or  sell 
any  such  Notes  until  it  has  received  an 
opinion  by  its  United  States  counsel  that 
the  Notes  wrill  qualify  for  exemption 


from  registration  under  section  3(a)(3)  of 
die  Securities  Act  of  1933  (the  "1933 
Act"),  as  amended. 

Apiriicant's  Legal  Analysis 

Exempting  Applicant  from  all 
provisions  of  the  1940  Act  in  connection 
with  the  issuance  and  sale  in  the  United 
States  of  equity  or  debt  securities  is 
necessary  or  appropriate  in  the  public 
interest;  is  consistent  with  the  protection 
of  investors;  and  is  consistent  with  the 
purposes  fairly  intended  by  the  1940 
Act  Absent  an  exemption.  Applicant 
would  be  effectively  precluded  from 
selling  seouities  in  the  United  States 
beoause  of  the  costs  and  burdens 
involved  in  registering  as  an  investment 
company.  Applicant's  major  competiton 
are  domestic  insurance  companies 
w^ch  are  exempt  from  the  provisions  of 
the  1940  Act  Furthermore,  Applicant  is 
subject  to  significant  Dutcb  and  other 
regulations  as  an  insurance  holding 
company  and  investora  would  receive 
the  benefits  afforded  by  such  regulation 
in  addition  to  United  States  laws 
relating  to  investor  protection. 

Applicant's  CoadUkms 

1.  Applicant  undertakes  that  any 
future  offering  of  debt  or  equity 
securities,  other  dian  the  Notes,  will 
only  be  made  if  (a)  the  securities  are 
registered  under  the  1933  Act  (b)  in  the 
opinion  of  United  States  counsel  for 
Applicant  an  exemption  from 
re^tration  is  available  with  respect  to 
such  offer  and  sale,  or  (c)  the  staff  of  the 
Commission  states  that  it  would  not 
recommend  that  the  Commission  take 
any  action  under  the  1933  Act  if  such 
securities  are  not  registered.  Applicant 
undertakes  to  provide  to  any  person  to 
whom  it  offen  the  Notes  or  otiier  such 
securities  in  the  United  States  (and 
undertakes  to  insure  that  any 
underwriter  or  dealer  throu^  whom  it 
offen  such  securities  will  provide  to  any 
offerees)  disclosure  documents  which 
are  at  least  as  comprehensive  in  their 
description  of  such  Applicant  and  its 
business  as  those  ciutomarily  used  in 
United  States  offerings  of  such  seouities 
and  which  will  contain  the  most  recently 
available  audited  financial  statements 
of  the  Applicant  including  a  description 
of  any  material  differences  between  the 
accounting  principles  applied  in  the 
preparation  of  such  financial  statements 
and  generally  accepted  accounting 
principles  utilized  in  the  United  States. 
Such  disclosure  documents  will  be 
updated  prompUy  to  reflect  any  material 
changes  in  the  financial  condition  of 
Applicant 

2.  The  proposed  issue  of  the  Notes 
and  any  future  issues  of  any  debt 
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securities  shall  have  received,  prior  to 
issuance,  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  of  the  nationally  recognized  United 
States  investment  rating  organizations; 
provided,  however,  that  no  such  rating 
shall  be  required  when,  in  the  opinion  of 
Applicant's  United  States  coimsel  (after 
taking  into  account  the  doctrine  of 
"integration"  as  referred  to  in  various 
releases  by  the  Commission),  an 
exemption  from  registration  is  available 
under  section  4(2)  of  the  1933  Act.  The 
United  States  counsel  for  the  Applicant 
shall  certify  the  receipt  of  such 
investment  grade  rating. 

3.  In  the  event  of  an  offering  in  the 
United  States  of  debt  securities 
denominated  in  a  currency  other  than 
United  States  dollars.  Applicant 
undertakes  to  set  forth  in  the  prospectus 
or  memorandum  relating  to  such  offering 
(i)  the  rate  of  exchange  between 
currency  in  which  the  securities  are 
denominated  and  United  States  doUara 
as  of  a  recent  date  and  (ii)  appropriate 
disclosure  of  the  risks  to  investon 
regarding  the  potential  for  exdiange  rate 
fluctuations. 

4.  In  connection  with  the  Notes  or  any 
future  offering  of  securities  in  the  United 
States  by  Applicant  Applicant  will 
appoint  an  agent  to  accept  s«vioe  of 
process  in  any  suit  action  or  proceeding 
brought  on  the  securities  or  with  respect 
to  any  disclosure  documents  prepared  in 
connection  therewith  and  institirted  in 
any  state  or  Federal  court  by  the  holder 
of  any  securities.  The  applicant  will 
expressly  submit  to  the  jurisdiction  of 
die  New  York  State  and  United  States 
Federal  courts  dtting  in  The  City  of  New 
York  with  respect  to  any  sudi  suit 
action  or  proceeding.  Such  appointments 
of  an  agent  to  accept  service  of  process 
and  sudi  consents  to  jurisdiction  shall 
be  irrevocable  until  all  amounts  due  and 
to  become  due  in  respect  thereof  have 
been  paid.  No  such  submission  to 
jurisdiction  or  appointment  of  agent  for 
service  of  process  wiD  affect  the  right  of 
a  holder  of  any  such  security  to  bring 
suit  in  any  court  which  shall  have 
jurisdiction  over  Applicant  by  virtue  of 
the  offer  and  sale  of  such  securities  or 
otherwise. 

5.  Applicant  through  its  subsidiaries, 
has  a  significant  presence  in  the  United 
States  and  presentiy  has  no  intention 
either  to  curtail  its  insurance  operations 
in  the  United  States  or  to  reduce  or 
otherwise  dispose  of  its  ownenhip 
interests  in  its  United  States  insurance 
company  subsidiaries.  In  the  event  that 
Applicant  is  no  longer  (direcUy  or 
through  its  subsidiaries)  regulated  as  an 
insurance  company  in  the  United  States, 
it  will  continue  to  comply  with  the  . 


undertalcings  set  forth  in  paragraph  4 
above  concerning  its  submission  to 
jurisdiction  and  appointment  of  an  agent 
for  service  of  process,  until  such  time  as 
there  will  be  no  holder  in  the  United 
States  of  its  debt  or  equity  securities  or 
commercial  paper  issued  in  reliance 
upon  any  order  made  pursuant  to  this 
Apphcation.- Applicant  will  issue  debt  or 
equity  securities  or  commerical  paper  in 
the  United  States  only  so  long  as  it  is 
supervised  and  regulated  as  an 
insurance  company  by  the  Netherlands 
Insurance  Board,  and  with  respect  to  its 
United  States  operations,  is  regulated 
(directly  or  through  its  subsidiaries)  by 
state  insurance  authorities  having  the 
power  of  supervision  over  insurance 
companies  in  the  United  States. 
Applicant  represents  that  it  has  no 
present  intention  of  curtailing  its 
insurance  operations  in  The 
Netherlands. 

6.  Applicant  will  maintain,  in  one 
place,  all  the  documents  and  records 
relating  to  this  Application  and  required 
under  the  conditions  set  forth  herein. 

7.  Applicant  consents  to  any 
Commission  order  being  expressly 
conditioned  on  its  compliance  with  the 
undertakings  contained  in  the  preceding 
paragraphs. 

For  tlie  Conmiaskxi.  by  the  Divisioo  of 
Investment  Management  under  delegated 
authority. 

looatfaan  G.  Katx. 

Secretary. 

[FR  Doa  8»-3407  nied  2-l»-80;  845  am] 
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NwUieealeiii  Capital  Corp,! 

February  8, 1980. 

agency:  Securities  and  Exchange 

Conunission  ("SEC'). 

ACTKNC  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

Applicant-  Northeastern  Capital 
Corporation. 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f)  of  the  1940 
Act 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  October  25, 1988,  and  amended  on 
January  19, 1989.  AppUcant  filed  a 
supplemental  letier  to  the  application  on 
February  6, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  pereon 


may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
March  6. 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
pereonally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
lawyera,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

AOORCSSCS:  Secretary,  SEC  450  5tii 
Street  NW..  Washington.  DC  20S4a 
Applicant  209  Churdi  Street  New 
Haven.  Connecticut  06500. 

TOR  TONTHEII  MTORMATKNI  CONTACTt 
Barbara  Chretien-Dar,  Staff  Atiomey,  at 
(202)  272-3022  or  Stephanie  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 


rARVI 

Following  is  a  summary  of  the 
Application:  the  complete  Application  is 
available  for  a  fee  bam  either  the  SECs 
Public  Reference  Branch  in  person,  ot 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (308)  255-4300). 

AppKcant^  Repie  lentatioo 

1.  Applicant  was  incorporated  imder 
the  laws  <A  the  State  of  Connecticut  on 
Janaaiy  8. 1961.  and  was  licensed  as  a 
small  bu^ness  investment  company 
("SBIC)  on  March  8. 1961  by  tiie  Small 
Business  Administration  ("^A"). 
Applicant  registered  as  a  closed-end. 
non-divereified  management  company 
under  die  1940  Act  on  March  24, 1967. 

2.  On  October  15. 1986.  ^plicant's 
Board  of  Directon  approved  an 
Agreement  and  Plan  of  Merger  (the 
"Merger  Agreement")  between 
Applicant  and  a  wholly-owned 
sul»idiary  of  BNH  Bancshares,  Inc. 
("BNH"),  a  Connecticut  corporation  and 
bank  holding  company,  under  which 
Applicant  would  be  the  surviving 
corporation  and  a  whoUy-owned 
subsidiary  of  BNH.  The  Merger 
Agreement  was  amended  on  June  16, 
1987,  and  submitied  to  Applicant's 
shareholden  for  approval  at  a  special 
meeting  of  shareholders  on  August  21. 
1987.  The  Metier  Agreement  was    ■ 
approved  by  83  percent  of  the 
outstanding  shares  of  Applicant.  None 
of  Applicant's  shareholden  exercised 
statutory  rights  of  dissentera  under 
Connecticut  law. 

3.  As  a  registered  bank  holding 
company  under  the  Bank  Holding 
Company  Act  of  1956,  BNH  is  subject  to 
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regulation  by  the  Board  of  Governors  of 
the  Federal  Reserve  System.  Regulations 
under  this  law  permit  the  acquisition  of 
all  the  voting  stock  of  an  SBIC 
provided,  however,  that  the  amount  of 
investment  by  a  bank  holding  company 
in  an  SBIC  does  not  exceed  five  percent 
of  the  capital  and  surplus  of  its 
subsidiary  banks. 

4.  Applicable  federal  regulations  also 
required  the  SBA's  approval  of  the 
transfer  of  Applicant's  SBIC  license  as  a 
result  of  the  change  of  control  resulting 
from  the  merger.  By  letter  dated 
September  la  1987,  the  SEA  approved 
the  transfer  of  Applicant's  license  on 
condition  that  (I)  BNH  increase 
Applicant's  capital  by  $175,000 
immediately,  (ii)  thereafter,  BNH 
increase  AppUcant's  capital  to 
$1,000,000  as  soon  as  practicable,  and 
(iii)  Applicant  not  pay  any  cash  . 
dividends  tmtil  its  capital  reaches 

$i.ooaooo. 

5.  The  Banking  Commissioner  of  the 
State  of  Connecticut  also  approved  the 
Merger  pursuant  to  Connecticut  law. 

6.  Pursuant  to  the  terms  of  the  Merge 
Agreement,  on  September  28, 1987.  each 
shareholder  of  Applicant  received  .65 
shares  of  BNH  Common  Stock  in 
exchange  for  each  share  of  Applicant 
owned  at  the  time  of  the  merger.  An 
aggregate  of  40.015  shares  of  BNH 
Common  Stock  was  issued  along  with 
cash  payments  for  fractional  shares  in 
exchange  for  all  the  61,595  outstanding 
shares  of  Applicant  Immediately 
preceding  the  merger,  the  aggregate  net 
asset  value  of  Applicant's  shares  was 
$31Z163.00,  representing  a  per  share  net 
asset  value  o{$SJ07,  and  the  agreed- 
upon  market  value  of  BNH  Common 
Stock  was  $16.32  per  share.  The  terms  of 
the  Merger  Agreement  including  the 
exchange  ratio,  were  the  result  of  arm's 
length  negotiations  between  Applicant 
and  BNR  In  addition  to  Applicant's  net 
asset  value,  factors  used  to  determine 
the  price  received  for  AppUcant's  shares 
included  existing  assets,  financial 
condition  and  resources,  operations, 
management  and  earnings  over  a  period 
of  years  for  each  company,  as  weU  as 
judgments  regarding  earnings  potential 
and  future  values  of  AppUcant  and  BNH 
(separately  and  as  a  combined 
enterprise).  Both  companies 
contemplated  that  BNH's  additional 
capital  investment  of  $175,000  would 
enable  Applicant  to  qualify  for 
additional  SBA  loans,  which  would 
allow  Applicant  to  expand  its 
investment  activity  and  compete  more 
effectively  in  the  marketplace  for  small 
business  loans. 

7.  Expenses  incurred  in  connection 
with  the  merger,  including  legal  fees, 
accounting  fees,  federal  and  state  filing 


fees,  printing  and  mailing  costs,  totalled 
$148,912.00  and  were  allocated  between 
Applicant  and  BNH,  with  Applicant 
paying  $70,620  of  those  expenses. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

9.  Applicant  has  made  flings  required 
under  the  act  including  all  N-SAR 
filings  for  each  semi-annual  period  for 
whidi  such  filing  was  required. 

10.  Applicant  intends  to  continue  its 
business  operations  as  an  SBIC  through 
long-term  loans  from  the  SBA  and  short- 
term  bank  debt.  Applicant  presently  has 
only  two  securityholders  (BNH  and 
SBA)  and  is  not  making  and  does  not 
propose  to  make  a  pubUc  offering  of  its 
securities.  Applicant  states  that  under 
the  provisions  of  section  3(c)(1)  of  the 
1940  Act  and  Rule  3o-2  thereunder, 
Applicant  no  longer  is  an  investment 
company  as  defined  under  the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Janatfau  G.  Kati. 
Secretary. 
[FR  Doc.  80-3453  Filed  2-13-89;  8:45  am] 


[ReL  No.  IC  —  16801;  812-7078] 

Prudwitll  Dacht  Qlobri  Fund.  Inc^  t 
aL;  AppHcatfon 

February  8, 1988. 

AQCNCV:  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  application  for  an 
order  amending  a  prior  order  under  the 
Investment  Company  Act  of  1940  ("1940 
Act") 

Applicants:  Prudential-Bache  Global 
Fund.  Inc.  ("Global  Fund"),  Prudential- 
Bache  Government  Plus  Fund.  Inc. 
("Government  Plus  Fund"),  Prudential- 
Bache  Securities  Inc.  ("Prudential- 
Bache").  Prudential  Mutual  Fund 
Management  Inc.  ("PMF'),  and 
Prudential  Mutual  Fund  Distributors. 
Inc.  ("PMFD"). 

Relevant  1940  Act  Section- 
Amendment  requested  to  an  existing 
order  which  granted  an  exemption  under 
section  6(c)  from  the  provisions  of 
sections  2(a)  (32).  2(a)  (35).  22(c).  and 
22(d)  and  Rule  22c-l  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  amending  an  existing 
order  of  the  SEC  dated  July  1. 1985 
(Investment  Company  Act  Rel.  No. 
14615),  as  amended  on  September  12. 
1985  (Investment  Company  Act  Release 
No.  14718)  and  on  January  11, 1988 
(Investment  Company  Act  Rel.  No. 
16217),  which  exempted  Applicants  from 


the  provisions  of  section  2(a)  (32),  2(a) 
(35),  22(c),  and  22(d)  of  the  1940  Act  and 
Rule  22c-l  thereunder  in  connection 
with  the  imposition  and  waiver  of  a 
contingent  deferred  sales  charge 
("CDSC").  The  proposed  amendment 
would  amend  the  existing  order  to  the 
extent  necessary  to  permit  the  Global 
Fund,  the  Government  Plus  Fund,  and 
any  other  existing  or  future  registered 
open-end  investment  company  for  which 
Prudential-Bache  or  PMF  serves  as 
manager  or  administrator,  and  for  which 
Prudential-Bache  or  PMFD  serves  as 
distributor  and  which  is  sold  on 
substantially  the  same  basis  as  the 
Global  Fund  and  the  Government  Plus 
Funds  (collectively,  the  "Exempted 
Funds"),  to  waive  their  CDSC  under 
certain  circumstances  in  addition  to 
those  allowed  by  the  existing  order. 

Filing  Date:  The  application  was  filed 
on  July  21, 1988.  and  was  amended  and 
restated  on  November  24. 1988  and  on 
January  30, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m..  on 
March  6. 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
address:  Secretary,  SEC,  450  5th  Street 
NW..  Washington  DC  20549.  Applicants. 
One  Seaport  Flaza,  New  York.  New 
York  10292. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeremy  N.  Rubenstein,  Staff  Attorney,  at 
(202)  272-2847.  or  H.R.  Hallock.  Jr., 
Special  Counsel  at  (202)  272-3030 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  The  existing  order,  as  amended, 
exempts  the  Exempted  Funds  from  the 
provisions  of  section  2(a)  (32),  2(a)  (35). 
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22(c).  and  22(d)  of  the  1940  Act  and  Rule 
220-1  thereunder  to  the  extent  aecessary 
to  permit  the  assessment  (and  waiver 
and  reduction  in  certain  cases)  of  a 
CDSC  on  certain  redemptions  of  their 
shares.  Currently,  the  manager  for  both 
the  Global  Fund  and  the  Government 
Plus  Fund  (together,  "Funds")  is  PMF.  an 
affiliate  of  Prudential-Bache.  The 
distributor  of  the  Funds'  shares  is 
Prudential-Bache. 

2.  As  amended  to  date,  the  existing 
order  permits  an  Exempted  Fund  to 
waive  a  CDSC  with  respect  to  (i)  certain 
redemptions  following  the  deaUi  or 
disability  (as  defined  in  Section  72(m) 
(7)  of  the  Internal  Revenue  Code 
("Code"))  of  a  stockholder  (ii) 
redemptions  made  in  connection  with 
certain  distributions,  transfers  and 
rollovers  from  Individual  Retirement 
Accounts  and  other  types  of  retirement 
plans;  (iii)  redemptions  made  in 
connection  with  certain  profit-sharing  or 
stock  bonus  plans  upon  "hardship"  of 
the  employee,  as  determined  by  the 
plan,  subject  to  review  by  the  Exempted 
Fund's  administrator  or  manager  (iv) 
redemptions  of  shares  purchased 
through  reinvestment  of  dividends  or 
distributions  of  other  specified 
Exempted  Funds;  (v)  redemptions 
following  a  qualified  domestic  affairs 
order,  as  defined  in  section  4l4(p)  of  the 
Code;  and  (vi)  redemptions  effected  by  a 
stockholder  of  an  Exempted  Fund  who 
is  a  client  of  a  Prudential-Bache  Account 
Executive  and  who  purchased  shares  of 
the  Exempted  Fund  with  the  redemption 
proceeds  of  shares  of  a  registered 
investment  company  sponsored  by  the 
Account  Executive's  previous  employer 
within  ninety  days  of  commencement  of 
the  Account  Executive's  employment 
with  Prudential-Bache.  The  existing 
order,  as  amended  to  date,  also  permits 
an  Exempted  Fund  to  reduce  the  CDSC 
in  the  case  of  a  redemption  by  a 
shareholder  who,  alone  or  together  with 
certain  other  affiliated  stockholders,  has 
purchased  a  specified  mininmim  amount 
of  shares  in  one  or  more  of  the 
Exempted  Funds. 

3.  Applicants  propose  that  the  CDSC 
be  waived,  in  addition  to  those  waivers 
permitted  by  the  existing  order,  with 
respect  to  (a)  redemptions  effected  by  a 
stockholder  of  an  Exempted  Fund  who 
is  an  employee  of  the  Prudential 
Insurance  Company  of  America  or  one 
of  its  affiliates,  or  a  director  or  trustee  of 
an  Exempted  Fund  at  the  time  of  the 
purchase  of  shares  of  an  Exempted 
Fund:  and  (b)  redemptions  effected  by  a 
stockholder  of  an  Exempted  Fund  who 
is  a  participant  in  a  retirement  plan 
account  qualifying  under  section  401(k) 
of  the  Code  (a  "401(kJ  Account")  who 
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acquired  shares  of  an  Exempted  Fund 
witti  amounts  used  to  repay  a  loan  from 
the  401(k)  Account  and  who,  in  order  to 
make  the  loan,  redeemed  shares  of  an 
Exempted  Fund 

4.  Applicants  submit  that  the 
proposed  waivers  of  the  CDSC  are 
consistent  with  the  poUcies  underlying 
section  22(d),  which  prohibits  a 
registered  investment  company  bom 
selling  its  redeemable  securities  other 
than  at  a  current  public  offering  price 
described  in  the  company's  prospectus. 
Applicants  also  believe  that  the 
proposed  waivers  of  the  CDSC  will  not 
harm  Applicants  or  their  shareholders  or 
unfairly  discriminate  among 
shareholders  or  purchasers. 

^plicants'  Conditions 

In  addition  to  the  representations  and 
conditions  already  applicable  to  the 
existing  order,  as  amended.  Applicants 
agree  that  the  following  conditions  may 
be  imposed  on  any  order  of  the  SEC 
granting  the  requested  reUef: 

1.  The  Exempted  Funds  will  comply 
with  the  provisions  of  Rule  12b-l  under 
the  1940  Act  as  they  are  now  in  effect 
and  as  they  may  be  revised  in  the  future. 

2.  The  Exempted  Funds  will  comply 
with  the  provisions  of  Rule  22d-l  under 
the  1940  Act 

3.  The  total  amount  of  the  CDSC 
imposed  on  the  redemption  of  shares  of 
an  Exempted  Fund,  plus  the  amount  of 
any  sales  load  paid  on  those  shares  at 
the  time  of  purchase,  will  not  exceed,  in 
the  aggregate,  the  maximum  sales 
charge  that  could  have  been  imposed  at 
the  time  the  shares  were  purchased 
under  Article  m,  section  26(d)  (or  any 
other  applicable  section)  of  the  NASD 
Rules  of  Fair  Practice,  as  they  may  be 
amended  fixim  time  to  time. 

4.  No  person  who  holds  an  Exempted 
Fund  out  to  the  public  as  being  "no- 
load"  or  who,  directly  or  indirectly, 
causes  an  Exempted  Fund  to  be  held  out 
to  the  public  as  being  "no-load"  or  who 
uses  or  directly  or  indirectly  causes  the 
use  of  terminology  that  given  the 
context  and  presentation,  is  likely  to 
convey  to  investors  the  impression  that 
no  charges  for  sales  or  promotional 
expenses  are  imposed  on  shares  issued 
by  an  Exempted  Fund,  shall  be  entitled 
to  the  exemptions  provided  by  the  order 
requested  hereby. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

loaadian  G.  Katz, 

Secretary. 

[FR  Doc  89-3454  Filed  2-13-89: 8:45  am] 

^^^^^^^a  ^M^fc^K  ^N#^w^  f^iH 


SMALL  BUSINESS  ADMINISTRATION 

[AppSeatton  No.  02/02-5516] 

Flushing  Capital  Corp^  Application  for 
a  Smal  Business  Investment  Company 
License 

An  application  for  a  Ucense  to  operate 
a  small  business  investment  company 
under  provisions  of  section  301(d)  of  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (the  Act),  (15  U.S.C.  661.  et 
seq.)  has  been  filed  by  Flushing  Capital 
Corporation,  137-80  Northern  Boulevard. 
Flushing. Mew  York  11354  (Applicant), 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102  (1988). 

The  officers,  directors  and  sole 
shareholder  of  the  Applicant  are  as 
follows: 


Name 


Frank  J.  MitctteM. 

17  Griffith  Rtwd, 

Rivorsicto,  CT 

06878. 
Tetsuro  Takada, 

95-40  112tfi 

Street.  Richmond 

H*.  NY  11419. 
Makoto  Oyama. 

63-112  Queens 

Bouievard.  Apt 
'  B-1.  Woodskto, 

NY  11377. 
Nippon  Daido 

U.SX.  Inc..  137- 

80  NmUlwii 

Boutevaid, 

Rustling,  NY 

11354. 
Jentai  Tsai,  200 

Winston  Drive, 

Apt  2619. 

CMfside  Pwfc,  NJ 

07010. 
Nippan  Shuppwv 

1123  0oininquez 

SL,  Canon.  CA 

00746. 


TAe  or  relalionship 


PresKlent.  CEO, 
Director. 


Secretary, 
Treasurer, 
Director. 


Dvector., 


Sole  Shareholar, 
Manager. 


50%  sharatalder 
of  Mppan  Oaido. 
U.SA,lnc 


50% 
of  Nippwi  Oaida 
U.SX,lnc 


%ol 
owner- 


100 


The  Applicant  a  New  York 
Corporation,  will  begin  operations  with 
$1,000,000  paid-in  capital  and  paid-in 
surplus.  The  Applicant  will  conduct  its 
activities  primarily  in  the  State  of  New 
York,  but  will  consider  investments  in 
businesses  other  areas  in  the  United 
States. 

As  an  SBIC  licensed  to  operate  imder 
section  301(d)  «f  the  Act  Apphcant  will 
provide  financial  and  managerial 
assistance  solely  to  small  business 
concerns  which  will  contribute  to  a  well 
balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
fi^e  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 
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Matters  involved  In  SBA't 
consideration  of  the  AppUcatlon  include 
tlie  general  business  reputation  and 
character  of  the  proposed  owner  and 
mangement,  and  the  probability  of 
■uccesshil  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
•oozidness.  in  accordance  with  the  &nall 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  bter  than  90  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant  Any  such  communicatioa 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration.  1441 1." 
St.  NW.,  Washington.  DC  20416. 


A  copy  of  this  notice  shall  be 
published  in  a  newq>aper  of  general 
circulation  in  Fludiing.  New  York. 

(Catalog  of  Federal  DoaaMtk  Asitotaiice 

Prognm  Na  SQJM.  Small  BosUwm 

Investment  Companies) 

Robert  C«  UMBsny, 

Deputy  AatociataAdminutratoe  fat 

biveaUMitt 

Dated  Febraaiy  2, 198a 
(PR  Doc  W-4437  FUed  a-U-aa;  MS  am) 


(Applcetlon  Na  09/fM-63«1] 


Small  Bfiwff  Administi  ation  porsuent 
to  section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1988))  by 
Western  General  Capital  Corporation. 
13701  Riverside  Drive.  Suite  3ia 
Sherman  Oaks,  California  91423  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
provisions  of  section  301  (d)  of  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.C  061  et  aeq.). 
The  proposed  officers,  directors,  and 
sharaholders  of  the  Applicant  are  as 
follows: 


SiMfl  Bualneee  hweelnient  CfMMienv 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  die 


Name 

Tleeriilsluiirt» 

afsharas 

^'Tt  '*'V<%  "^^fr,  7Tt4  nnkMgt  Ortra  nsndria  OA  aiana 

FwsMsmOSi 

..^  ^     .  .. 

fO 

Ym  cmi  tmm,  aaem  rwM^Mim,  ni«rf^  ca  oisni    

t^fMtr 

» 

Ttag  Lki,  isaaa  inimei;  Sta^  (>t«*>o•«^  CA  »1311 

StaehoMv* 
SsaMsn^Tn 

ao 

Eiih«u<,ifla3aMMiaei>flkMt,r>ifi»Miti,rAMMi   

nigCNh Mk^  887  Pmaa  Mh  Mm,  Aaftei^  C^nW* 

29 

K<'  Vfn  Lk,  i^\  9¥CVI  V#f*,  Woodtoltf  HMl  CA  919S4 

10 

YkeVB  ttatmamm^  4»1S  BUBony  IMa,  MlnnHliK  Mb,  rA  ^ffA 

ie 

Hie  Applicant  a  California 
oocporation.  will  begin  opentioiis  with 
tljoaojooo  of  paid-in  capital  and  paid-in 
surplus.  The  Applicant  will  coadDad  its 
activities  prindpally  in  Soudien 
California. 

As  an  SBIC  under  section  301(d)  of  the 
Act  the  Applicant  has  been  organbed 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  t^n^^urting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  from  time  to  time,  and  will 
provide  assistance  solely  to  small 
business  concerns  which  ¥vill  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  ooncems 
by  persons  whose  partidpatioa  in  die 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matten  involved  in  SBA's 
consideration  of  the  Applicant  include 
the  general  business  reputation  and 
character  of  the  propoeed  ownen  and 
management  and  the  probability  of 
successful  operation  of  the  Appficant 
under  their  management  including 
adequate  profitability  and  financial 
sotuidness,  in  accordance  with  the  anall 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 


Notice  is  hereby  given  that  any  person 
may,  not  later  thui  15  days  frtim  the 
publication  of  this  notice,  submit  to  SBA 
written  comments  on  the  prc^jxieed 
Applicant  Any  sudi  communicatioo 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration.  1441 L 
Street  NW..  Washington.  DC  2041& 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  Sherman  Oaks, 
California  area. 

(Catalog  of  Fadsral  Domestic  Assistance 
Program  Na  aoini.  SoiaU  1 
Investment  Companies) 

Dated  Feburaiy  2. 1980. 
Robert  C. 


Deputy  Asmxiata  Adminutratorfor 
Inveetmeat 

[FR  Doc.  80-3438  nied  a-lS-aO;  8:«S  am] 


DEPARTMENT  OF  STATE 

State  Department  PerfonnanM 
Review  Board  Members 

In  accordance  with  section  4314(cX4) 
of  the  Civil  Service  Reform  Act  of  1978 


(Pub.  L  95-454).  die  Execathre 
Reeources  Board  (tf  the  Depertment  of 
Stete  has  appointed  the  following 
memben  to  the  State  Department 
Performance  Review  Boerd  register. 

Joseph  H.  Linneman,  Associate 
Comptnriler,  Office  of  the  Con^itroller 

John  P.  Borl^t  Director,  Office  of 
Nuclear  Technology  and  Safeguards 

Alan  ].  Kreczko,  Deputy  Ltigal  Advisee 
Office  of  the  Legal  Adviser 

Mark  M.  Lowenthal  Office  Director, 
Office  of  Strategic  Forces  Analysis, 
Bureau  of  Intelligence  and  Research 

Gloria  Gaston-Shapiro,  Public  Member. 
Date:  Febraaiy  ft,  1980. 

Ceotse  8.  Vast, 

Director  General  Foreign  Service  and 

Director  of  Penonnei 

[FR  Doc  80-341S  Filed  3-13-80: 8.-4S  am] 
I  oooa  4ns-is-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Pfopoaad  Advlaofy  Circular^*Aliplan# 
Flylil  Manual 

AOncv:  Federal  Aviation 
Administratioo  (FAA).  DOT. 
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action:  Notice  of  proposed  advisory 
circular  and  request  for  comments. 


;  This  notice  annoimces  the 
availability  of  and  requests  comments 
on  a  propcMied  advisory  circular  (AC) 
concerning  the  form  and  content  of  the 
approved  and  unapproved  portions  of 
the  FAA-approved  Airplane  Flight 
Manual  [fiFM^. 

DATIS:  Comments  must  be  received  on 
or  before  May  15, 1989. 
apDmgg.  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attention:  Transport 
Standards  Staff,  ANM-lia  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service.  17900  Pacific 
Highway  South.  C-68066,  Seattle, 
Washington  98168.  Comments  may  be 
inspected  at  the  above  address  between 
7:30  a  jn.  and  4.-00  pan.  weekdays,  except 
Federal  holidays. 

ran  RIRTNOI  MfONMATION  CONTACT: 
Patricia  Siegrist  Regulations  &anch. 
ANM-114.  at  the  above  address, 
telephone  (206)  431-2126. 


itslnvitod 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "ran  ranTHOI 
■gQwauTlON  CONTACT.  Interested 
persons  are  bivited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenten  must  identify  the 
subject  of  the  AC  and  submit  comments 
in  duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC 

Discussion 

The  primary  purpose  of  the  FAA- 
approved  Airplane  Flight  Manual  is  to 
provide  an  authoritative  source  of 
information  considered  to  be  necessary 
for  or  likely  to  promote  safe  operation  of 
an  airplane.  The  AFM  provides  a  variety 
of  information  necessary  for  safe 
operation  of  an  airplane  under  normal 
and  emergency  conditions.  Operating 
limitations  and  procedures,  and 
performance  and  loading  information 
constitute  the  normal  makeup  of  the 
AFM.  Historically,  the  AFM  was 
directed  to  the  needs  and  convenience 
of  the  flightcrew.  The  language  and 
presentations  in  the  manual  were  in 
consideration  of  the  user.  As  the 
commercial  transport  aircraft  industry 
continued  to  develop,  becoming  more 
technologically  sophisticated  and 
complex,  so  did  the  AFM  Because  of 


this  complexity,  a  number  of 
manufacturen  have  modified  the 
presentation  of  data  available  in  the 
AFM  to  enhance  its  utility  for  the 
flightcrew.  In  this  case,  the  AFM,  rather 
than  being  a  document  directly  used  by 
the  flightcrew,  has  developed  into  a 
reference  document  whose  presentation 
is  substantially  modified  to  improve 
utilization  in  the  format  of  the  flightcrew 
operations  manual. 

The  purpose  of  the  proposed  AC  is  to 
define  the  information  required  in  the 
AFM  by  the  applicable  airworthiness 
regulations  and  to  provide  further 
guidance  as  to  the  form  and  content  of 
both  the  approved  and  unapproved 
portions  of  the  AFM. 

Issued  in  Seattle,  Washington,  on  January 
12,1980. 

DaiidlM.Pedenaa. 
Assistant  Manager,  TtansportAJrpkme 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  80-3389  Filed  3-13-80;  8:45  am] 
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ISunmiary  Notioe  No.  PE"8^oj 

Petition  for  Exemption;  Summary  of 
rvuuuiw  iiacaivaa;  ixspooroonB  or 


AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


:  Punuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  siunmary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  dispositioiL 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  niunber 
involved  and  must  be  received  on  or 
before  March  6, 1989- 
ADDRESS:  Send  comments  on  any  - 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue  SW., 
Washington,  DC  20591. 


Fon  Fuwfiiiw  wFomiATiON  contact: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  punuant  to 
paragraphs  (c).  (e).  and  (g)  of  i  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC  on  Felmiary  7, 
1980. 

Dsoiss  DooofaiM  Han. 

Manager,  Program  Managentent  Staff,  Office 
of  the  Chief  Counsel 

Petitions  for  Exempdoo 

Docket  No.:  25080 

Petitioner  Hawkiiu  &  Powera  Aviation. 
Inc.  •:- 

Regulations  Affected  14  CFR 
137.53(c)(2) 

Description  of  Relief  Sought  To  allow 
petitioner  to  conduct  aerial 
applications  of  insecticide  materials 
firom  C-liaA  (DC-e)  aircraft  without 
the  aircraft  being  equipped  with  a 
device  capable  of  jettisoning  at  least 
one-half  of  the  aircraft's  maximum 
authorized  load  of  agricultural 
materials  within  45  seconds  when 
operated  over  omgested  areas. 

Z>odce/Aro.- 25120 

Petitioner  Singapore  Airlines  Limited 

Sections  of  the  FAR  Affected  14  CFR 
21.197(c) 

Description  of  Relief  Sought  To  extend 
Exemption  No.  4792  that  allows 
petitioner  a  special  flight  permit  with 
a  continuing  authorization  for  aircraft 
that  may  not  meet  applicable 
airworthiness  requirements  but  are 
capable  of  safe  flight  for  the  purpose 
of  flying  such  aircraft  to  a  base  where 
maintenance  or  repaira  are  to  be 
performed.  Exemption  No.  4792  will 
expire  on  May  31, 1989. 

Z?ocAe/Afo„- 25750 

Petitioner  Troy  Air 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought  To  allow 
trained  and  qualified  pilots  employed 
by  petitioner  to  remove  and  install 
passenger  seats  and  seat  belts  of 
aircraft  used  in  petitioner's  Part  135 
operations. 

Docket  No.:  2317^ 

Petitioner  Termeco  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91.169(a) 
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Description  of  Relief  Sought/ 
Ditpoeitioa:  To  extend  Exemption  Na 
36016  that  allowt  the  iaepection  of 
heucopten  owned  or  operated  by 
petitioner  and  all  its  subaidiariet  to 
take  place  tmder  the  provisions  of 
1 91.160(0)  and  (4). 

Grant.  January  2B.  199B,  Exemption  No. 
36910 

Docket  NojZBOBO 

Petitioner  AenMenrice  Aviation  Center. 
Inc 

RegulaUons  Affected  14  CFR  6L63(d)  (2) 
and  (3):  61.157(d)  (1)  and  (2)  and  |e)  (1) 
and  [2y,  Part  61.  Appendix  A;  and  Part 
121,  Appendix  H 

Description  of  Relief  Sought/ 
Disposition:  To  amend  and  extend 
Exemption  Na  4745  that  allows 
petitioner  and  persons  who  contract 
for  services  from  petitlooer  to  vae  the 
PAA-approved  simulators  to  meet 
certain  training  and  testing 
requirements. 

CmnU  January  31. 1989.  Exemption  No. 
4745A 

Docket  NOJ2&79Z 

Petitioner  Air  LA. 

Sections  of  the  PAR  Affected:  14  CFR 
135.337(1X2)  and  13SJ99(cHl) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to  use 
certain  instructor  pilots  of  British 
Aerospace  Corporation  to  train 
petitioner's  initial  cadre  of  pilots  in 
the  British  Aerospace  Jetstream  31 
(BA-3201)  type  aiiplane  without 
holding  U.S.  certificates  and  ratings 
and  without  meeting  all  of  the 
applicable  training  requirements  of 
Subpart  H  of  Part  135. 

Grant.  January  31, 1969.  Exemption  No. 
5014 

[FR  Doc  a»-a370  Filed  2-13-60;  8:46  am] 


DEPARTMENT  OF  THE  TREASURY 

rwMc  mronnanon  coMCiion 
Roc|uirafnonla  SubniHtod  to  0MB  for 
Rovtow 

Date:  Febniary  &  1980. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
Information  collection  requirement(s)  to 
0MB  for  review  cmd  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  die 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Coounents  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2224,  ISth  and 


Pennsylvania  Avenue  NW,  Washington. 
DC  20220. 

Intatnal  Revaano  Saevka 

OAfS  MuDAerlS4S-0728 

Form  Namber  None 

7>pe  ^ilev/ew:  Extension 

Title:  Spedal  Umitation  Period  fcr 
Federally  Registered  Partnerships 

Description:  The  informatloa  reoulred 
under  the  regulatioB  Is  needea  by  tfaa 
IRS  to  determine  the  period  of 
limltatloo  fee  assessing  a  deficiency 
with  raepect  to  partners  wboee  names 
or  addresses  do  not  appear  on  the 
partnenh4>  retnm  and  to  determine 
the  validity  of  any  agreement  to 
extend  this  period 

Respondents:  Individuals  or  households. 
Businesses  or  other  fior-profit.  Small 
businesses  or  oiganizationa 

Estimated  Number  of  Respondents:  120 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  60 
hours 

Clearance  Officer  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571. 1111  Constitatioa  Avenoe 
NW..  WasUngton.  DC  20224. 

OMB  Reviewer  MUo  Sonderiiaof  ,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building.  Washingtoa  DC 
20503. 

Dale  A.  Mocfan. 

Departmental  Reports  Management  Officer. 

[FR  Doc  80-3307  Filed  2-13-80: 8:45  am] 


PubHc  Infer  imMoii  CoHoctlon 
RoquhrofiMnts  SubratttMl  to  OMB  for 


Date:  Febniaiy&  1980. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shotild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Depertment  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220. 

Bureau  of  the  PubDc  Debt 

0^4B  Number  Htn* 
Form  Number  PD  5291 
Type  of  Review:  New  collection 
Title:  Subscription  for  Purchase  and 
Issue  of  U.S.  Treasury  Special  Zero 


Interest  Securitiee    State  and  Local 
Govemoient  Seriae  (phis  Schedule  1 
for  Cer^cates  of  Deposit  end 
Schedule  2  for  Notes) 
Z>eecr4'<iba' The  information  is 
neceesary  to  establish  the  ecooonte 
for  owners  of  ^Mdal  Zero  Intereet 
Time  Deposit  Securities  of  Stele  end 
Local  Goveniment  Seriee 
Respondents:  State  and  local 

governments 
Estimated  Number  of  Respondents:  500 
Estimated  Bunien  Hours  Per  Response: 

1  hour 
Frequency  of  Response:  On  occaeioo 
Estimated  Total  Reporting  Burden:  500 
houra 

OMB  Number  New 

Form  Number  FD  4144. 4144-1, 4144-2. 
end  4144-3 

Type  of  Review:  New  collection 

Titie:  Sabscription  for  Purchsse  and 
Issue  of  U.S.  Treasury  Time  Depoeit 
Secuitles— State  and  Local 
Government  Series  (Phu  Schedule  1 
for  CertlficatBS  of  Indebtadnese, 
Schedule  2  for  Notes  and  Sche<faila  3 
for  Bonds) 

Description:  The  information  collected 
is  necessary  to  establish  tfie  accounts 
for  owners  of  Tfane  Deposit  Secoiitles 
of  State  and  Local  Government  Series 

Respondents:  State  and  local 
governments 

Estimated  Number  of  Respondents: 
5,000 

Estimated  Burden  Hours  Per  Response: 
1 

Frequency  ofResptmse:  On  occasion 

Estimated  Total  Repmting  Burden:  5J0OO 
hours 

OMB  Number  153S-000S 

Form  Number  FD  3253 

Type  of  Review:  Reinstatement 

Title:  Exchange  Subscription  for  United 

States  Savings  Bonds  of  Series  HH 
Description:  Form  used  by  owners  of 

bonds  of  Series  EE/E  or  Notes  to 

request  exchange  for  Series  HH 

Savings  Bonds 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

68,000 
Estimated  Burden  Hours  Per  Response: 

45  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Toted  Reporting  Burden: 

51,000  hours 

OMB  Number  1S35-0(M 

Form  Number  PD  1025 

7>7>e  o/ileview;  Reinstatement  - 

Title:  Applicatloo  for  Relief  on  Account 

of  Loss,  Theft  or  Destruction  of  United 

States  Registered  Securities 
Description:  The  form  is  needed  and 

required  by  the  Bureau  in  order  to 

obtain  oompensatioo.  It  is  generally 
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used  by  parties  that  have  purchased 
securities  or  the  owner  of  registered 
securities  when  such  securities  are  no 
longer  in  their  possession  legally 
Respondents:  Individoals  or  housdiolds 
Estimated  Number  of  Respondents:  325 
Estimated  Burden  Hours  Per  Response: 

55  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  300 
hours 

OMB  Number  1535-0023 

Form  Number  PD  4000 

Type  of  Review:  Extension 

Title:  Request  by  Owner  for  Reissue  of 
U.S.  Savings  Bonds/Notes  to  Add 
Benefidaiy  or  Coowner,  Eliminate 
Beneficiary  or  Decedent,  Show 
Changes  of  Name,  and/or  Correct 
Error  in  Registration 

Description:  This  form  is  used  by 
owners  to  identify  securities  for  whidi 
reissue  is  requested  and  to  indicate 
the  new  registration  required 

Respondents:  Individuab  or  households 

Estimated  Number  of  Respondents: 
600,000 

Estimated  Burden  Hams  Per  Response: 
30  minutes 

Frequency  of  Response:  On  occaaion 

Estimated  Total  Reporting  Burden: 
300,000  hours 

OMB  Number  1535-0051 
Form  Number  PD  1001 
Type  of  Review.  Reinstatement 
Title:  Power  of  Attorney  for  Individo^ 
Authorizing  Disposition  of  Registered 
Transferable  Securities 
Description:  Form  FD  1001  is  used  as  a 
request  by  the  owner  of  a  Treasury 
security.  He/she  uses  the  form  to 
lessen  the  paperwork  legally 
necessary  to  appoint  an  attorney-in- 
fact  to  handle  any  transaction 
involving  the  registered  owner's  or  co- 
owner's  Treasury  securities 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  360 
Estimated  Burden  Hours  Per  Response: 

30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  180 
houra 

OMB  Number  1535-0067 
Form  Number  PD  974 
Type  of  Review:  Reinstatement 
Title:  Certificate  by  Owner  of  United 
States  Registered  Securities 


Concerning  Forged  Requests  for 

Payment  or  Assignments 
Description:  This  form  may  be  used  by 

the  owner,  coowner  or  joint  owner  to 

certify  that  the  signature  was  forged 

to  request  a  payment  or  an 

assignment  of  registered  United  States 

secmities  or  registered  securities  for 

which  Ae  Department  of  ttie  Treasury 

acts  as  transfer  egency 
Respondents:  Individuals  or  households 
Estimated  hkuaber  of  Respondents: 

3,000 
Estimated  Burden  Hmirs  Per  Response: 

15iiiiinitas 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burdau  7S0 

houn 

OMB  Number  tSS5-V»^ 

Form  Ntanber  PD  52SS 

Type  of  Review:  Reinstetement 

Title:  Order  for  Series  EE.  VS.  Sevnigs 
Bonds 

Description:  Form  PD  S2B3  is  needed  to 
indicate  registration,  number  and 
denwalnetion  of  Series  EB,  VS. 
Savings  Bonds  to  be  pordmsed.  This 
form  is  also  used  to  docament  the 
request  for  issuance 

Respondents:  Individuals  of  households. 
State  or  local  governments,  Faims, 
Businesses  or  other  foriuofit 

Estimated  Number  of  Respondents: 

i,ooaooo 

Estimated  Burden  Hours  Per  Response: 

4  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

74.615  houra 
Clearance  Officer  Nancy  Veret  (202) 

376-3902.  B(a«eu  of  tiie  Public  Debt, 

Room  445, 999  E  Street  NW.. 

Washington,  DC  20226 
OMB  Reviewer  Milo  Sundeihauf,  (202) 

395-6680.  Office  of  Management  and 

Budget,  Room  3001.  New  Executive 

Office  Building.  Washington.  DC  20503 

Dale  A.Moisan 

Departmental  Reports  J^buKigeiaeat  Officer. 
[FR  Doc  89-3398  Filed  Z-13-88;  8:45  am] 


determinetion:  Punuant  to  the  authority 
vested  in  me  by  the  act  of  Octot>er  10, 
1965  (79  Stat  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359.  March  29. 1978],  and 
Delegation  Order  No.  85-5  of  )une  27. 
1965  (SO  FR  27393.  July  2. 1965).  I  hereby 
determine  that  the  obiects  to  be 
included  in  the  eidiibit  ''Seventeenth 
Cratury  Netheriandish  Paintings  from 
Switzerland:  Woric  of  the  Briner 
Foundation  and  the  Kuntsmuseum. 
Winterthur  and  the  Musee  D'Art  et 
D'Histoire,  Geneva"  (see  list  *). 
imported  from  abroad  for  the  temporary 
exhlbiticm  without  profit  within  the 
United  States,  are  of  cultural 
significance.  I  also  determine  that  the 
temptnary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Allen 
Memorial  Art  Museum,  Oberlin  College. 
Oberiln,  CHao,  beginning  on  or  aboat 
February  28. 1980  to  on  or  ebout  April 
23. 1980,  the  Ailento«m  Art  Mosernn. 
Allentown,  Pennsylvania,  begiming  on 
or  about  May  28. 1980  to  on  or  about 
August  0. 1980,  the  Bass  Museum  of  Art 
Miami  Beach,  Florida,  beginning  on  or 
about  September  1, 1989  to  on  or  ebout 
October  29. 1988.  the  Crodcer  Art 
Museuas,  Sacramento,  California, 
begtamiBg  on  or  aboot  November  18. 
1080  to  on  or  about  Jennary  7. 1990.  the 
Dooglas  F.  Oooley  Memorial  GaBery. 
Reed  College.  Portland,  Oregon, 
beginning  on  or  about  Jannaiy  28. 1990 
to  on  or  about  March  25, 1990.  and  the 
Meadows  Museum,  Southern  Methodist 
Univeraity.  Dallas,  Texas,  from  <m  or 
about  April  22. 1990  to  on  or  about 
August  1. 1990.  is  in  the  natiooal 
interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  Febrnaiy  7, 19S0. 
R.  Wallace  Stnart. 
Acting  General  Counsel. 
[FR  Doc  89-3396  nied  2-13-8B;  8:45  am] 


UNITED  STATES  INFORMATION 
AGENCY 

Cutturally  Significant  Objects  Imported 
for  ExhOMtlon;  Determination 

Notice  is  hereby  given  of  dte  foQowing 


>  A  0^9  of  tUs  iM  may  be  obUimid  by 
coolaciiiv  Ms.  Lam  Nierenbos  of  the  OfBot  of  Ik* 
General  ConnaeL  USIA.  The  telephone  nunbcr  is 
(202)  485-6827.  and  the  adibeM  is  Room  TOa  U5. 
Infonnstiaa  Agmcj,  S01-4lli  Street  SW., 
Wasliii«ioa.DC2aM7. 


Sunshine  Act  Meetings 
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TNb  MCHon  of  ttw  FEDERAL  REGISTER 
oomm  novcee  oi  nwewige  puDeeneo 
under  ttw  "Qovwrwnent  in  ttw  Sunehin* 
Act  (Putx  L  B4.400)  S  U.&a  5S2b(«)<3). 


MSIRVI SVSTIM  BOAnOO^ 


I  AND  OA-ra:  1:00  ajn..  Tuesday. 
February  21, 1960. 

HACK  Marriner  S.  Eccles  Federal 
Reserve  Board  Buildii^  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 
•TATiM:  Qosed. 

MATTDIS  TO  M  CONSmMOS 

1.  Peraonnel  actions  (appointments, 
pmnotioas,  assignments,  reassigiments.  and 
salary  actioas)  involving  individual  Federal 
Raserve  System  employees. 

I.  Any  items  caitisd  forward  from  a 
ptwioosly  announced  meeting. 


CONTACT  MMON  PON  I 

WWNMATWN.  Mr.  JoM|>h  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  pjn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  sdiedtiled 
for  the  meeting. 

DatK  Febraary  la  1980. 


I. 

A$aociatg  Secretary  of  the  Board. 

{FR  Do&  89-4880  Fllad.^10-80: 4:07  pm] 


ON  MINCHANT  MARMI  AND 


:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-625  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act.  Pub.  L  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

DATn  AND  TMKt:  Thursday.  February 
10. 1989,  Beginning  9:00  a.m. 


KACK  Suite  52a  4401  Ford  Avenue, 
Alexandria.  Virginia,  22302-0268. 
TVM  or  Mnrwo:  Qosed. 
CONTACT  PtRtON:  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520, 4401  Ford  Avenue,  Alexandria, 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

niNKMt  OP  MUTMO:  To  discuss  the 
woric  of  the  Commission  and  to 
deliberate  facts  and  opinions  obtained 
from  briefings  and  public  hearings. 
tUPPUMBITARV  mponmation:  The 
executive  meetings  of  the  Commission 
wiU  be  closed  to  the  public  pursuant  to  5 
U.S.C  552b(c)(l)  and  552b(c)(4)  in  the 
interests  of  national  security  and  to 
protect  proprietary  information  provided 
to  the  Commission  in  confidence. 
Allan  W. 


Executive  Director.  Commiaaion  on  Merchant 

Marine  andDefeaae. 

[FR  Doa  80-3556  Filed  2-10-89: 4d8  pm] 

lOOOfi 


.  MOIST  in"  citation  OP 

n  54  FR  147a 
miVIOUM.V  ANNOUNCID  TNM  AND  DAT! 
OP  TNI  MnriNQ:  2.i»  p.m.,  Wednesday, 
February  8. 1989. 

CHANon  M  Tm  MHTINQ:  Meeting  date 
changed  to  2.-00  pjn.,  Wednesday, 
February  15, 1989. 
SUPPLBMNTARV  MPONMATION: 
Chairman  Walter  C  Wallace  and  Board 
Member  Joshua  M.  Javits  have 
determined  by  recorded  vote  that 
Agency  business  required  this  change 
and  that  no  earlier  announcement  of 
such  change  was  possible. 

CONTACT  PBiaON  MMiiOIIB 

W^OWMATION.  Mr.  Charies  R.  Barnes, 
Executive  Director,  Tel:  (202)  523-592a 

Date  of  notice:  February  7. 1989. 

Executive  Director,  National  Mediation 
Board. 

(FR  Doc.  80-3488  Filed  2-10-89: 11:18  am] 


NUCUAW  RBOUIATOWY  COMMIHION 

DATC  Weeks  of  February,  13, 2a  27,  and 

March  6, 1989. 

PtACe  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 


MAmRS  TO  81  considcred: 
Wedc  of  February  U 

Friday,  February  17 

11:30  a.m. 
Affirmation/Discxission  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Fabniary  20— TanUlive 

Tuesday ,  February  21 

2A)p.m. 
Oral  Argument  on  Sanction  Issued  in 
Shoreham  Proceedings  (Public  Meeting) 
(postponed  from  February  10) 

Wednesday,  February  22 

10M)a.m. 
Briefing  on  Final  Rule  on  Early  Site 
Permits;  Standard  Design  Certification: 
and  Combined  Licenses  for  Nuclear 
Power  Reactors  (Public  Meeting] 

Thureday,  February  23 

3:30  pjn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Fabniary  27— TanUtive 

Monday,  February  27 

lOA)  a.m. 
Briefing  on  the  Status  of  NUREG-llSO 
(Public  Meeting) 
2.-00pjn. 
Briefing  on  Final  Report  on  BWR  Marie  I 
Containment  Issues  (Public  Meeting) 

Wednesday,  March  1 

9*^0  a  jn. 
Briefing  on  Status  of  Performance  Indicator 
Development  (Public  Meeting) 

Thursday,  March  2 

10:00  a.m. 
Briefing  on  Importing  and  Exporting  of 

Radioactive  Waste  (Public  Meeting) 
11:30  a.m. 
Afiirmation/Discussion  and  Vote  (Public 

Meeting)  if  needed 

Week  of  March  8— Tentative 
Monday,  March  8 

2:30  p.m. 

Briefing  on  Status  of  Generic  Issues  (Public 
Meeting) 
Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VCRIPY  THE  STATUS  OP  MCETINOS 
CALL  (RCCOROINO):  (301)  492-0292. 
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CONTACT  PERSON  POR  MORS 

information:  William  Hill  (301)  492- 

1661. 

William  M.  ran,  Ir.. 

Off  ice  of  the  Secretary. 
February  9. 1989. 

[FR  Doc.  89-3539  Rled  2-10-80;  2:34  pm] 
SHJJNO  COOK  7see-ei-M 

UNTTED  STATES  POSTAL  SERVICE 

Board  of  Governors 

Notice  of  Vote  To  Qose  Meeting 

At  its  meeting  on  February  6, 1989.  the 
Board  of  Governors  of  the  United  States 
Postal  Service  unanimously  voted  to 
close  to  public  observatioo  a  portion  of 
the  meeting.  The  portion  to  be  ckMed 
was  to  involve  discussion  concerning 
the  lease  of  a  postal  fadlity  in 
Westchester  C<Mmty.  New  Yoric 


The  Board  determined  that  pursuant 
to  5  U.S.C.  552b(c)(g)(B),  discussion  of 
that  portion  of  the  meeting  to  be  closed 
was  exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(b)),  on  the 
grounds  that  the  public  interest  did  not 
require  otherwise  and  that  portion  to  be 
closed  was  likely  to  disclose 
information  whtne  premature  disclosure 
was  likely  to  significantly  frustrate  the 
negotiation  of  &e  proposed  lease. 

Prior  to  the  February  6  meeting,  the 
Board  of  Governors  gave  due  notice  of 
its  intention  to  hold  die  n^eting.  the 
notice  and  the  prcqraaed  agenda  for  the 
meeting  having  been  pubbhed  in  die 
Federal  Register  on  January  27, 1989  (54 
FR  4108).  On  February  6,  the  Board 
determined  by  a  unanimous  vote  that  an 
addition  to  tfie  agenda  was  required  and 


that  no  earlier  announcement  of  the  new 
item  was  possible. 

In  accordance  with  5  U.S.C  552b(f)(l). 
the  General  Counsel  of  the  United 
States  Postal  Service  certified  that  in  his 
opinion  the  portion  of  the  meeting  to  be 
dosed  might  property  be  closed  to 
public  obMrvation  pursuant  to  5  U.S.C 
552b(cH9)(B). 

The  persons  who  attended  this  portion 
of  the  meeting  were  Board  membov. 
Alvarado,  del  Jimco,  Griesemer.  Hall. 
Mackie,  Nevin,  Ryan  and  Setraldan; 
Postmaster  General  Frank:  Deputy 
Postmaster  General  Coughlin:  Secretary 
to  the  Board  Harris;  and  General 
Counsel  Cox. 
DavUF.HaRia. 
Secretary. 

(FR  Doc.  88-3562  Filed  2-10-89: 4:07  pm] 
I  coK  ms-ts^ 


6804 


Corrections 


Federal  Regiater 

Vol.  54.  No.  29 

Tuesday,  February  14.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  •dttonal  corractiont  of  previousiy 
put)il8hod  Progidontiiii,  Rule,  Propotod 
Rula,  and  Notice  documents  and  votumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepered  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  correctiorw  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtwre  In  the 


ENVIRONIIENTAL  PROTECTION 
AGENCY 

[WH-FLR-3S0M1 

State  and  Local  AsaistanM;  Qrants  for 
wiNWUucuon  or  irMniMni  woms 
(TWO  10  and  Stat*  Watar  PoiuUon 
Control  Revolving  Funda  (TW»  VI) 
Undar  tha  Claan  Watar  Act 

Correction 

In  notice  document  89-1793  beginning 
on  page  3843  in  the  issue  of  Thursday, 
January  28. 1989,  make  the  following 
correction: 

On  page  3845,  in  the  table,  in  the  entry 
for  Virgin  Islands.  FY  89  State  allotment. 
Title  Vl  "4967,500"  should  read 
"496,500". 

BUMQCOOC  1S0S«14> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMatratlon 

21  CFR  Part  107 

IDocfcetNa87IH)0e2] 

Infant  Formula  Racall  Raqulramenta 

Correction 

In  rule  document  89-1719  beginning  on 
page  4006  in  the  issue  of  Friday,  January 
27, 1989,  make  the  following  correction: 

On  page  4007,  in  the  third  column, 
under  Environmental  Impact,  in  the 
fourth  line,  "52  FR  30ir'  should  read  "52 
FR  30171". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

21  CFR  Part  520 

Oral  Doaaga  Form  New  Animal  Druga 
Not  Sul^act  to  Certification: 
DiathylcwtMmazina  Citrata, 
OxIbMidazole  Chewable  Tableta 

Correction 

In  rule  document  89-1720  beginning  on 
page  3775  in  the  issue  of  Thursday, 
January  28, 1989,  make  the  following 
correction: 

952a623   [Corrected] 

On  page  3776,  in  the  first  column,  in 
S  520.623(c)(2),  in  the  second  line, 
"Driofilaria"  should  read  "Dirofilaria". 

coocnoB«M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

21  CFR  Part  880 
[Docket  lla88tM044] 

Madlcal  Davicea;  Patient  Examination 
Glove;  Revocation  of  Exemptiona 
From  ttie  Premarlcet  Notification 
Procedurea  and  ttie  Current  Good 
Manufacturing  Practice  Regulationa 

Correction 

In  rule  document  89-628  beginning  on 
page  1802  in  the  issue  of  Friday,  January 
13, 1989,  make  the  following  corrections: 

1.  On  page  1603,  in  the  first  column,  in 
the  third  complete  paragraph,  in  the 
fourth  line,  "as  the  an  in"  should  read 
"as  an  aid  in". 

2.  On  the  same  page,  in  the  same 
column,  in  the  fourth  complete 
paragraph,  in  the  second  line,  "an" 
should  read  "and". 

MUJNOCOOe  1S0»«M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

21  CFR  Part  892 

[Dedrnt  Noe.  87P-0214/CP  Tlirougb  87P- 
0214/CP0013] 

Magnetic  Reaonance  Diagnoatic 
Device;  Panel  RecommeiKiatlona  and 
Report  on  Petitlona  for  Magnetic 
Reaonance  Redaaaification  and 
Codification  of  Redaaaification 

Correction 

In  rule  document  89-2311  beginning  on 
page  5077  in  the  issue  of  Wednesday. 
February  1, 1989,  make  the  following 
correction: 

On  page  5078,  in  the  second  column, 
under  FART  892— RADIOLOGY 
DEVICES,  in  the  authority  citation,  in 
the  third  line,  "522-559"  should  read 
"552-559". 

■UMO  CODE  1S0S«1>O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatratton 

21  CFR  Part  106 

[Docket  Na87l«-0402] 

Infant  Formula  Microbiological 
Teating,  Conaumer  Complaints,  and 
Record  Retention  Requirements 

Correction 

In  proposed  rule  dociunent  89-1721 
beginning  on  page  3783  in  the  issue  of 
Thursday,  January  26, 1989,  make  the 
following  corrections: 

1.  On  page  3783,  in  the  second  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  fourth  line,  "202-245- 
317r'  should  read  "202-245-3117". 

2.  On  page  3786,  in  the  2nd  column,  in 
the  1st  complete  paragraph,  in  the  35lh 
line,  "casual"  should  read  "causal". 
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1108.100   [Conedsdl 

'  3.  On  page  3788.  in  the  third  column, 
in  1 106.100(j).  in  the  fourth  line, 
"compliants"  should  read  "complaints" 


■UMOOOOf  1SDM1-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Countrymark,  Inc^  Withdrawal  of 
Approval  of  NAOA'a 

Correction 

In  notice  document  89-1820  appearing 
on  page  3851  in  the  issue  of  Thursday, 
January  26. 1989.  make  the  following 
correction: 

In  the  third  column,  above 

SUPPLEMENTARY  INFORMATION,  insert 

the  following: 

EFFECnvE  DATE:  February  6, 1989. 

BHJJNQCOOC  1S0S41-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

[Docket  Na  88P-0424] 

Uquld  Egga  Deviating  From  the 
Standard  of  Identity;  Temporary 
Permit  for  Market  Testing 

Correction 

In  notice  docimient  89-979  beginning 
on  page  1794  in  the  issue  of  Tuesday, 
January  17, 1989,  make  the  following 
correction: 


On  page  1794,  in  the  3rd  column, 
under  supplcmditarv  w^ormation.  in 
the  2nd  complete  paragraph,  in  the  12th 
line.  "Literia  Monocytogenes"  should 
read  "Listeria  monocytogenes". 


cow  U0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  NomlnatkNia  for 
Repreaentattvea  of  Conaumer  and 
Industry  Interests  on  Pul>llc  Advisory 
Committees  or  Panola 

Correction 

In  notice  document  89-1898  beginning 
on  page  4080  in  the  issue  of  Friday, 
January  27. 1989.  make  the  following 
correction: 

On  page  4081,  under  "Device  Good 
Manufacturing  Practice  Advisory 
Committee  and  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee",  in  the  third  line,  "interest" 
should  read  "interests". 

MXMQ  COOe  1S0M1-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nomlnatk>na  for  Voting 
Members  on  Public  Advisory 
Committees  or  Panela 

Correction 

In  notice  document  89-1899  beginning 
on  page  4032  in  the  issue  of  Friday. 


January  27. 1989,  make  the  following 
corrections: 

1.  On  page  4063,  in  the  1st  column, 
under  "Medical  Devices  Panels",  in  the 
2nd  paragraph,  in  the  18th  line,  "change" 
should  read  "changed". 

2.  On  die  same  page,  in  the  3rd 
column,  imder  Nomination  Procedures, 

in  the  14th  line,  after  "candidates", 
remove  the  period. 

■NJJNQ  COM  1HS«1-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistiaUon 

(DocfcMNo.82M4»72] 

Shiley  Infusald,  Inc^  Premwicet 
Approval  of  the  InfuaaM  100, 200, 400. 
and  500  Duel  Catheter  400  Implantalile 
Pump,  and  Intraspinal  Catheter  Kit 

Correction 

In  notice  document  89-2312  beginning 
on  page  5140  in  the  issue  of  Wednesday. 
February  1, 1989,  make  the  following 
correction: 

On  page  5141,  in  the  first 
column,  under  Ofqiortunity  for 
Administrative  Review,  in  the  third 
paragraph,  the  fourth  line  should  read 
"U.S.C  360e(d),  380j(h)))  and  under". 

HLUNO  COOC  1SSS4V0 


Tuesday 
February  14,  1989 


Part  II 


Department  of 
Education 


Office  of  Special  Education  and 
Rehabilitative  Services 


34  CFR  Part  379 

Projects  With  Industry;  Notice  of 

Proposed  Ruiemalcing 


/  Vol  84.  Nft  29  /  Tuesday.  February  14.  1909  /  Propoged  Rules 


DEPAfrrMEHT  OF  EDUCATION 
Office  of  SpecW  Educstion  wmI 


34CFRPart97» 

Prelects  Willi  Indiistfy 

AOtNCV:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

iUMMAirr.  The  Secretary  proposes  to 
amend  the  regulations  in  Part  379 
governing  the  Projects  With  Industry 
(PWl)  program  by  amending  existing 
regulations,  and  by  adding  regulations  in 
a  new  Subpart  P  to  implement 
requirements  in  sections  621(f)  and 
621(h)  of  the  Rehabilitation  Act  (Act)  as 
added  by  Pub.  L  99-506,  the 
Rehabilitation  Act  Amendments  of  1966. 
The  amendments  require:  that  indicators 
of  minimum  compliance  with  program 
evaluation  standards  approved  by  the 
National  Council  on  the  Handicapped  be 
published  in  the  Federal  Register  that 
beginning  with  fiscal  year  1989,  each 
PWl  grantee  report  to  die  Secretary  at 
the  end  of  each  project  year  the  extent 
to  which  it  meets  the  compliance 
indicators;  that  continuation  funding  be 
provided  only  to  grantees  who  are 
carrying  out  the  provisions  of  their 
approved  grant  application  and  who 
meet  the  compliance  indicators;  and  that 
the  Secretary  consider  geographical 
distribution  of  projects  and.  beginning  in 
fiscal  year  1991,  past  performance  of 
projects  in  making  new  grant  awards. 
date:  Comments  must  be  received  on  or 
before  March  31, 198a 
AOORfMCS:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Ann  Weinheimer,  Acdng 
Director.  Policy  and  Planning  Staff, 
Rehabilitation  Services  Administration. 
Mary  E.  Switzer  Building.  Room  322a 
330  C  Street  SW..  Washington.  DC 
20202-2S50. 

A  copy  of  any  comments  that  coocem 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOM  FUftTHEII  INroMMATION  CONTACT: 

Suzanne  Choisser,  Rehabilitation 
Services  Administration.  Mary  E. 
Switzer  Building,  Room  3216.  330  C 
Street  SW.,  Washington.  DC  20202-25S0. 
Telephone  (202)  732-1337. 
SUPfLIMSNTARY  INFOMIATION: 

Development  of  Evaluation  Standards 
and  Proposed  Compliance  Indicators 

In  accordance  with  section  621(d)  (1), 
(3)  and  (4)  of  the  Act.  PWl  evaluation 
standards,  based  on  statutory  provisions 


and  suGoessM  project  practices. ' 
developed  by  Ibe  Rehabilitation 
Services  Administration  (RSA)  aad 
approved  by  the  National  Council  on  the 
Handicapped.  The  evaluation  staadards 
are  published  for  information  puiposes 
only  as  an  appendix  to  the  proposed 
regulations.  As  required  by  section 
621(d)(2)  of  the  Act  an  evaluaUoa  of  Ihe 
PWl  propem.  using  the  approved 
evaluation  standaids.  was  condudad  ki 
1965.  A  report  on  the  evaluation  was 
forwarded  to  Congress  in  Februaqr  ttM^ 

In  the  Rehabilitation  Act  Ameaomeali 
of  1986,  Congress  added  the  requinmeat 
that  the  Secretary  develop  indicalonof 
what  constitutes  minimum  compiiaaoe 
with  the  evaluation  standards.  Proposed 
indicators  have  been  developed  bstsed 
on  the  PWl  evaluation  standsidsasHl 
the  results  of  the  national  FWI  profEaa 
evaluation.  Compliance  indicatois  were 
developed  only  for  those  staodards  that 
were  determined  to  be  meaiorabk ' 
standard  2 — individuals  served*, 
standard  4 — provision  of  services  at 
minimum  cost  to  the  Federal 
government  and  standard  7 — prefect 
results.  The  remaining  standards 
(standard  1 — project  objectives  and 
activities,  standard  3 — provision  of 
appropriate  services,  standard  5— 
advisory  council,  and  standard  6— 
project  relationships)  are  already 
implemented  in  program  regulations  as 
application  requirements  and  weie 
detemrined  not  to  be  susceptible  to 
quantifiable  measurement. 

The  National  Association  of  PWI 
Grantees  (I-NABIR)  conducted  aa 
unofficial  mailing  of  draft  PWI 
indicators  to  all  current  program 
grantees  in  Janaary  1988.  As  a  reaait  of 
this  mailing  RSA  received  35  conaaents 
on  the  draft  indicators  and  made  sonw 
modifications  to  the  indicators  based  on 
the  coauaents.  RSA  then  field  tested  tlie 
draft  indicators  on  a  sample  of  PWI 
projects  in  March  1988  and  made 
additional  changes  based  on  the  test 
results. 

Following  development  of  the 
proposed  compliance  indicators,  a 
Notice  of  Information  Collection 
Request  was  published  in  the  Fedacal 
Register  on  July  1, 1988  (53  FR  25106). 
The  purpose  of  the  notice  was  to  collect 
data  from  the  current  PWI  grantees  that 
would  enable  RSA  to  develop  a 
proposed  minimum  performance  level 
for  each  compliance  indicator.  Data, 
varying  in  completeness,  was  received 
from  all  108  PWI  grantees.  Sixty-two 
grantees  submitted  complete  data. 

A  proposed  performance  level  was 
developed  for  each  compliance  indicator 
based  upon  analysis  of  the  grantee  data. 
consideration  of  the  data  collected  in 
the  program  evaluation  in  1985,  aad  the 


Ospartment's  views  as  to  satisfactory 
paalee  performance.  A  proposed  weight 
mm  developed  for  each  compliance 
iodfcator  based  on  the  Department's 
a— sgment  of  the  relative  importance  of 
each  indicator. 

rmmrntd  Compliance  Indicators, 
^MSarmance  Levels,  and  Wei^ts 

Hie  paipose  of  these  proposed 
rrgaintinnn  is  to  propose  compliance 
in^cators,  and  a  weight  and  minimum 
leTel  of  performance  for  each  indicator, 
to  Measure  the  effectiveness  of 
individual  projects  in  critical 
performance  areas.  The  proposed 
iadicatots  would  be  used  to  evaluate 
pflffonaaBce  to  determine  whether  a 
grantee's  application  for  continuation 
fuding  should  be  approved.  As  a 
measure  of  past  performance, 
con9>liance  with  the  indicators  would 
also  be  a  factor  in  making  new  awards 
beginning  in  fiscal  year  1991. 

The  principles  used  by  the 
Department  in  developing  the  proposed 
weights  and  performance  levels  for  the 
oonpliance  indicators  are: 

Priaciples  for  Weighting  (Assigning 

•  The  most  important  indicators  of  a 
PWI  project's  success  are  the  placement 
of  individuals  in  competitive  jobs  at  a 
reasonable  cost  to  the  Federal 
Govenunent.  The  proposed  regulations 
tfaeiefore  allocate  the  greatest  number  of 
points  to  the  four  indicators  measuring 
placement  and  cost. 

•  The  proposed  regulations  put 
sli^tiy  more  emphasis  on  the  placement 
of  persons  with  severe  disabilities  than 
on  the  placement  of  recipients  of  Social 
Security  Insurance  or  Social  Security 
Disability  Insurance  (SSI  or  SSDI)  and 
unemployed  persons.  While  it  is 
recognized  that  some  persons  who  are 
receiving  SSI  or  SSDI  or  who  are 
unemployed  for  at  least  six  months  at 
the  time  of  project  entry  will  also  be 
counted  as  persons  with  severe 
disabilities,  the  Secretary  believes 
qwdal  and  separate  emphasis  needs  to 
be  placed  on  serving  persons  from  all 
three  of  these  groups  because  these 
individuals  are  the  most  difficult  to 
place  into  competitive  employment. 

•  The  actual  placement  rale  and  the 
actual  cost  per  placement  achieved  by  a 
PWI  project  are  more  important  than  a 
project  meeting  the  placement  and  cost 
projections  stated  in  its  grant 
application:  however,  sufficient  weight 
is  placed  on  projected  performance  to 
discourage  applicants  from  proposing 
oveily  meager  or  ambitious  project 
goals. 
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•  llttpnopeeed  regulations  place  leas 
emphaets  oB  oompliaaoe  indicators 
involving  the>nuaiber  and  types  of 
persona  wtth  disabilities  who  are  served 
since  the  results  of  the  services  rendered 
are  considered  more  iaipottant  and  aie 
measured  by  the  project  performance 
(resuha)  iodicaton. 

Principles  for  Scoring  (Minimvm 
Perfotmance  imveh) 

•  A  composite  scoring  system  is 
proposed.  This  approach  would  allow 
projects  with  diffuent  strengiha,  the 
principle  iqkui  which  the  PWIpragram 
is  based,  to  continue  to  receive  funding. 
The  maximum  possible  composite  score 
would  be  100  points.  A  minimum 
composite  score  of  00  isproposed. This 
minimum  total  passing  score  woidd 
allow  projects  who  peif enn  poorfy  on  a 
few  indicators  to  be  eligible  for 
continuation  funding  or  a  new  award 
based  on  pastpeiformance  if  they  have 
met  most  of  the  indicators. 

•  A  minimum  performance  level 
would  be  established  for  each -indicator 
(for  example,  serve  «)  percent  of 
persons  who  have  severe  disabilities).  If 
a  project  meets 'the  minimum 
perfomanoe  level  for  an  indicator,  it 
woUld  receive  a  specified  number  of 
points.  If  it  tails  to  meet  the  flmumum 
performance  level  for  an  kidicatoT,  it 
would  receive  no  points.  Thus,  grantees 
would  know  exactly  what  minimum 
level  of  performance  is  expected  for 
each  compliance  indicator,  as  well  as 
the  relative  emphasis  placed  by  the 
Secretary  on  each  indicator. 

•  A  project's  performance  would  be 
determined  by  the  data  it  submits  from 
the  most  recent  complete  project  year. 
For  those  PWI  projects  tiiat  do  not  meet 
the  minimum  passing  score  on  the  basis 
of  the  previous  year's  perforroance.  the 
proposed  regulations  at  $370.46(b) 
provide  an  additional  opportunity  for 
grantees  to  meet  the  compliance 
indicators,  and  thus  qualify  for 
continuation  funding,  by  submitting  data 
from  the  first  six  months  of  the  current 
project  year  to  demonstrate  improved 
performance. 

Application  of  the  Compliance 
Indicators 

•  Since  grant  awards  under  this 
program  are  made  near  the  end  of  the 
fiscal  year  with  project  periods  that  run 
concurrent  widi  die  following  fiscal 
year,  grantees  would  receive  two  years 
of  funding  before  their  performance  is 
measured  against  the  compliance 
indicators.  This  is  because  at  the  time  a 
grantee  receives  its  second  year  of 
funding,  or  its  first  continuation  award, 
it  will  not  have  available  a  full  project 


year  of  data.  Whenagraatee  aubauts  Ua 
applicatianiiar  its  third  ^rear  of  fiindiag. 

or  its  second  continuation  award,  it 
must  submit  project  data  from  the  first 
year  tjf  fmtding. 

•  The  proposed  indicators  and 
minimum iiwformanoe  levels  would  be 
first-appKed  1o  oontinualian  grants 
funded  frem^acalyearl09O 
appropriatkms,  whidi  wiU  be  made  by 
Septenber  3a  1980  and  will  cover  tbe 
project  year  that  begins  ^Octoberl.  1990 
and  ends  September  30, 1991.  The 
awards  wiH  be  based,  in  patl  on 
grantee  compliance  with  the  indicators. 
The  data  used  to'ateasure  performance 
will  be  the  twelve  months  of  data  from 
the  project  year  running  from  October  1, 
1988  to  Sepleml»eT  30, 1969  or.  if 
necessary  six  months  of  data  from 
Octdber  t,  1989  through  March  SX.  1990. 
Grantees  were  advised  in  dte^ulyl, 
1988  notice  ihat  collection  of  this  data 
was  neoewsary. 

Conaideiatioo  of  MorPeifoBDance  and 
Geograph'c^l  i.arflrinn 

Id  making  new  awards,  the  proposed 
regulatiofw  provide  for  giving  priority  to 
geographic  areas  among  the  States  that 
are  currently  not  served  or  are 
underserved  by  PWl  projects  andfor 
consideration  of  past  performance,  9 
appropriate.  This  i«-con»i«tent  widi 
statutory  language  in  •ectionB«21  (hX3) 
and  {i)of  the  Act 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  dassified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  estabUshed 
in  the  order. 

Regulatory  Flexibility  Act  CertiTication 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  nonprofit  organizations  providii^ 
services  to  or  conducting  activities  for 
persons  with  disabilities.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  organizations 
affected  becau«  die  regulations  would 
not  impose  excessive  regulatory  burdens 
or  require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  mmimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

PaperwQik  Reduction  Act  of  19B0 

Section  379.46  contains  infonnation 
collection  reoiareraents.  Asrequand  by 


the  Paperwnk  iledactien  Act  of  igga 
the  Department <rffiducatian  will  aubmit 
a  copy  of  this  section  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C  3S0«(h)) 

Otganizations  and  individuals 
desiring  to  submit  comments  on  the 
information  coEection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Room  3002,  New  Executive  Office 
Buikliag.  Washmgton.  DC  20503: 
Attcntioo:  James  D.  Houser. 

Invitation  to  CununeBt 

Inteiested  persons  are  invited  to 
submit  comments  and  recommendatioiK 
regarding  these  proposed  TB(;u!ation8. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Rooni 
3220.  Switzer  Building,  330  C  Street  SW„ 
Washingloo.  DC.  betvreen  tiie  hours  of 
8:30  a.m.  and  4KX)  p.m.,  Monday  tkrou^ 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requiremeai  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

ListOfSubiect8in34CfllPc^379'  . 

Education.  Grant  prograius — 
education.  Grant  programs — social 
programs.  Reporting  and  reciudkeeping 
requirements.  Vocational  reltabititation. 

Diited:  December  Z7, 198a 
(Ciitdlog  of  Federal  Domestic  Assistance 
Numl)er  B4.128  Praiccts  With  Industry) 

Lauro  F.  Cavazos, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
379  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  379— PROJECTS  WUII 
INDUSTRY 

1.  The  authority  citation  for  Part  379 
continues  to  read  as  follows: 

Authority:  29  U.S.C  711(c)  and  7B6g.  unlea* 
otlierwise  noted. 

§379.32    [Redesignated  from  §a79.Ml 

2.  Section  379.31  is  redesignated  as 

§  379.32  and  a  new  |  379.31  is  added  to 
read  as  follows: 
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{  S7S.91    What  other  factecs 

'In 


doaa  the 


In  addition  to  the  selection  criteria  in 
§  379.30,  the  Secretary,  in  making 
awards  under  this  program,  considers — 

(a)  The  geographicaidistribution  of 
projects  among  the  States  and  gives 
priority  to  geographic  areas  which  are 
currenUy  not  served  or  are  underserved 
by  the  Projects  With  Industry  program; 
and 

(b)  Beginning  with  fiscal  year  1991,  the 
past  performance  of  the  apphcant  in 
carrying  out  a  similar  Project  With 
Industry  under  previously  awarded 
grants,  as  indicated  by  such  factors  as 
compliance  with  grant  conditions, 
soundness  of  programmatic  and 
financial  management  practices,  and 
meeting  the  requirements  of  Subpart  F  of 
this  part 

(Authority:  Sms.  e21(hN3)  and  621(i)  of  the 
Act  29  U.&C  798g(h)(3)  and  796e(i)) 

3.  Section  S  379.46  is  revised  to  read 
as  foUowrs: 

1 379.46   Whet  ere  ttie  fepoflfeiQ 
ffeQuvenientsr 

(a)  Beginning  with  fiscal  year  1990, 
each  application  for  continuation 
funding  for  the  third  or  any  subseouent 
year  of  a  PWI  grant  must  include  data 
for  the  most  recent  complete  project 
year  in  order  for  the  Secretary  to 
determine  if  the  grantee  has  met  the 
program  compliance  indicators 
established  in  Subpart  P  of  this  part 

(b)  If  the  data  for  the  most  recent 
complete  project  year  provided  under 
paragraph  (a)  shows  that  any  grantee 
has  failed  to  achieve  the  minimum 
composite  score  required  in  i  379.52(e) 
to  meet  the  program  compliance 
indicators,  a  grantee  may.  at  its  option, 
submit  data  from  the  first  six  months  of 
the  ciirrent  project  year  to  demonstrate 
that  its  project  performance  has 
improved  sufficiently  to  meet  the 
minimum  composite  score. 

(Authority:  Section  621(0(2)  of  the  Act:  29 
U.S.C  79Sg(n(2)) 

4.  Part  379  is  amended  by  adding  a 
new  Subpart  F,  consisting  of  SS  379.50 
through  379.53,  to  read  as  follows: 

Subpart  F^What  Requlreiwenis  Must  a 
QiMit—  Itoat  tQ  ftocahfa  CofitkmatkM 
Fundbig? 

379J0    What  are  the  requirements  for 
continuation  funding? 

379.51  What  are  the  program  compliance 
indicators? 

379.52  Are  the  compliance  indicators 
weighted? 

379.53  What  are  the  weights  and  minimum 
performance  levels  for  each  compliance 
indicator? 


SubfMTt  F— What  R«quir«fn«nto  Must  • 
Qrantso  Most  to  Rocoivo  Conttnustlon 
FundinQ7 

S  S79.50   What  are  the  requirefnenta  for 
conWnuattoii  hwdbiQ? 

Beginning  with  fiscal  year  1990,  in 
order  to  receive  a  continuation  award 
for  the  third  or  any  subsequent  year  of  a 
PWI  grant  a  grantee  shall  adhere  to  the 
provisions  of  its  approved  application 
and  shall  receive  a  minimum  composite 
score  of  at  least  60  points  on  the 
program  compliance  indicators 
contained  in  t  379.53. 

(Authority:  Section  821(h)(4MB)  of  the  Act:  29 
UAa79B«(hM4)(B)) 

S  379.51  Wliet  are  the  proorani  cowipBance 


The  program  compliance  indicators 
implement  program  evaluation 
standards,  which  are  contained  in  an 
appendix  to  this  part  by  establishing 
minimum  performance  levels  in 
essential  project  areas  to  measure  the 
effectiveness  of  individual  grantees. 

(Authority:  Sees.  e21(d)(l)  and  e21(f)(l)  of  the 
Act:  29  VS.C.  79Sg(d)(l)  and  796g(f)(i)) 

1379.62   Are  ttte  oompBance  Indteatora 


(a)  Each  compliance  indicator  is 
assigned  a  certain  number  of  points. 

(b)  If  a  grantee  meets  the  minimum 
performance  level  for  a  compliance 
indicator,  it  will  receive  the  assigned 
number  of  points. 

(c)  If  a  grantee  does  not  meet  the 
minimum  performance  level  for  a 
compliance  indicator,  it  will  receive  no 
points. 

(d)  The  maximum  possible  score  for 
meeting  the  minimum  performance  level 
in  every  compliance  indicator  is  100 
points. 

(e)  A  grantee  must  receive  a 
composite  score  of  at  least  00  points  to 
qualify  for  continuation  funding. 

(Authority;  S21(hJ(4)(B]  of  the  Act:  29  U.S.C 
795g(h)(4)(B)) 

{379.63    What  are  the  weights  and 
minimum  performanoe  levela  for  each 
compiianGe  Indicator? 

(a)  Percent  of  persons  served  whose 
disabilities  are  severe.  (4  points)  A 
minimum  of  60  percent  of  persons 
served  by  the  project  are  persons  who 
have  severe  disabilities. 

(b)  Percent  of  persons  served  who 
have  been  unemployed  for  at  least  six 
months  at  time  of  project  entry.  (3 
points)  A  minimum  of  60  percent  of 
persons  served  by  the  project  have  been 
unemployed  for  at  least  six  months  at 
time  of  project  entry. 

(c)  Percent  of  persons  served  who 
received  Social  Security  Insurance  (SSI) 


or  Social  Security  Disability  Insurance 
(SSDI)  benefits  in  the  month  prior  to 
project  entry.  (3  points)  A  minimum  of 
25  percent  of  persons  served  by  the 
project  have  received  SSI  or  SSDI 
benefits  in  the  month  prior  to  project 
entry. 

(d)  Cost  per  placement.  (20  points) 
The  average  cost  of  placement  of 
individuals  served  by  the  project  does 
not  exceed  $1350.00. 

(e)  Projected  cost  per  placement.  (10 
points)  The  actual  average  cost  per 
placement  of  persons  served  by  the 
project  does  not  exceed  125  percent  of 
the  projected  average  cost  per 
placement  in  the  grantee's  application. 

(f)  Placement  rate.  (20  points)  A 
miiumum  of  60  percent  of  persons 
served  by  the  project  are  placed  in 
competitive  employment. 

(g)  Projected  placement  rate.  (10 
points)  llie  actual  number  of  persons 
served  by  the  project  that  are  placed 
into  competitive  employment  is  at  least 
75  percent  of  the  number  of  persons  that 
the  grantee,  in  the  grant  application, 
projected  would  be  placed. 

(h)  Change  in  earnings.  (10  points) 
The  earnings  of  persons  served  by  the 
project  who  are  placed  into  competitive 
employment  have  increased  by  an 
average  of  at  least  $125.00  a  week  over 
earnings  at  project  entry. 

(i)  Percent  placed  who  have  severe 
disabilities.  (10  points)  At  least  60 
percent  of  persons  served  by  the  project 
who  are  placed  into  competitive 
employment  are  persons  who  have 
severe  disabilities. 

(j)  Percent  unemployed  placed.  (5 
points)  At  least  60  percent  of  persons 
served  by  the  project  who  are  placed 
into  competitive  employment  are 
persons  who  were  unemployed  for  at 
least  six  months  at  time  of  project  entry. 

(k)  Percent  SSI  or  SSDI  placed.  (5 
points)  At  least  25  percent  of  persons 
served  by  the  project  who  are  placed 
into  competitive  employment  are 
persons  who  received  SSI  or  SSDI 
benefits  in  the  month  prior  to  project 
entry. 

(1)  Composite  chart  of  weights  and 
minimum  performance  levels.  The 
weights  and  performance  levels  for  each 
compliance  indicator  are  shown  on  the 
following  composite  chart. 

hfinimum  Scores  and  Performance 
Levels  for  Indicators 


hKJKator 

Weight 
(points) 

Performance 
level 

Persons  nvittf  severe 

disobiMies  served  . 
Unen  Mnyed  ser  (hJ 
SSIc   ^3'?(se.««.d.... 

4 
3 
3 

60% 
60% 
25% 
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Indicator 


Cost  per  placement 

(maximum 

average) 

Proiected  cost  per 

placement 

(maximum) 

Placement  rate 

Projected  placement 

rate 

Change  in  earnings... 
Percent  with  severe 

disabilities  placed .. 
Percent  unernptoyed 

placed ~ 

Percent  SSI  or  SSOI 

placed 


Performance 


$1350.00 

125% 
60% 

75% 
$125 

60% 

60% 

25% 


Minimimi  passing  composite  scqre  is 
60  points. 


(Authority:  Section  621(f)(1)  of  the  Act:  29 
U.S.C.  795g(f)(l)) 

5.  An  appendix  is  added  to  Part  379  to 
read  as  follows: 

Appendix  to  Part  379— Evaluation  Standards 

Standard  1:  The  primary  objective  of  the 
project  shall  be  to  assist  individuals  with 
disabiUties  to  obtain  competitive 
employment  The  activities  carried  out  by  the 
project  shall  support  the  accomplishment  of 
this  objective. 

Standard  2:  The  project  shall  serve 
individuals  with  disabilities  that  impair  their 
capacity  to  obtain  competitive  employment 
In  selecting  persons  to  receive  services, 
priority  shall  be  given  to  individuals  with 
severe  disabilities. 

Standard  3:  The  project  shall  ensure  the 
provision  of  services  that  will  assist  in  the 
placement  of  persons  with  disabilities. 


Standard  4:  Funds  shall  be  used  to  achieve 
the  project's  primary  objective  at  minimum 
cost  to  the  federal  government 

Standard  5:  The  project's  advisory  council 
shall  provide  |x>licy  guidance  and  assistance 
in  the  conduct  of  the  project 

Standard  d:  Working  relationships, 
including  partnerships,  shall  be  established 
with  agencies  and  organizations  in  order  to 
expand  the  project's  capacity  to  meet  its 
objectives. 

''  Standard  7:  The  project  shall  obtain 
positive  results  in  assisting  individuals  with 
disabilities  to  obtain  competitive 
employment 
[FR  Doc.  89-3350  FUed  2-13-69: 8:45  am) 

aajJNQ  COOE  4«0»-01-«l 
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DEPART1MENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart338 

(Docfcel  No.  78N-0244] 

Nighttime  Sleep-Aid  Drug  Products  for 
Over-the-counter  Human  Uee;  Final 
Monograph 

AOmcv:  Food  and  Drug  Administration. 
action:  Pinal  rule. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishing  conditions  under  which 
over-the-counter  (OTC)  nighttime  sleep- 
aid  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  final 
rule  after  considering  public  comments 
on  the  agency's  proposed  regulation, 
which  was  issued  in  the  form  of  a 
tentative  final  monograph,  and  all  new 
data  and  information  on  nighttime  sleep- 
aid  drug  products  that  have  come  to  the 
agency's  attention.  This  final  monograph 
deals  only  with  single  ingredient 
nighttime  sleep-aid  drug  products  and  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 

!CHVl  DATK  February  14. 199a 


ITKMCONTACR 

William  E.  Gilbertson.  Center  for  Drag 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration,  S600 
Fishers  Lane.  Rockville.  MD  208S7. 301- 
205-9000. 


TAHV  MPONMATIOM  In  the 
Federal  Register  of  December  8, 1975  (40 
FR  57292).  FDA  published,  under 
i  330.10(a)(e)  (21  CFR  S30.10(aHe)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
nighttime  sleep-aid  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  panel  on  OTC 
Sedative,  Tranquilizer,  and  Sleep-aid 
Drug  Products  (Sleep-aid  Panel),  which 
was  the  advisory  review  Panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  coRunents  by  March  8, 1976. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  April  8, 
1976. 

In  accordance  with  i  330.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62. 5600  Fishers  Lane,  Rockville.  MD 


20857,  after  deletion  of  a  small  amount 
of  trade  secret  information. 

llie  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  nighttime  sleep-aid  drug 
products  was  published  in  the  Federal 
Register  of  June  13, 1978  (43  FR  25544). 
Interested  persons  were  invited  to  file 
by  August  14, 1978  written  objections 
and  requests  for  an  oral  hearing  before 
the  Commissioner  of  Food  and  Drugs 
regarding  the  proposal.  Final  agency 
action  occurs  with  the  publication  of 
this  final  monograph,  which  is  a  final 
rule  establishing  a  monograph  for  OTC 
nighttime  sleep-aid  drug  products. 

In  the  Federal  Register  of  October  26. 
1979  (44  FR  61610).  the  agency  published 
a  notice  reopening  the  administrative 
record  for  OTC  nighttime  sleep-aid  drug 
products  from  October  26, 107B.  to 
March  26. 1980.  to  permit  manufacturers 
to  submit,  prior  to  the  establishment  of  a 
final  monograph,  new  data 
demonstrating  the  safety  and 
effectiveness  of  those  conditions  not 
classified  in  Category  1.  Interested 
persons  were  invited  to  submit 
comments  on  the  new  data  on  or  before 
May  27, 1980.  Data  and  information 
received  after  the  administrative  record 
was  reopened  are  on  display  in  the 
Dockets  Management  Branch. 

In  a  notice  published  in  the  Federal 
Register  of  March  21, 1980  (45  FR  18399), 
the  agency  advised  that  it  had  also 
reopened  the  administrative  record  for 
OTC  nighttime  sleep-aid  drug  products 
to  alkrw  for  consideration  of  data  and 
information  that  had  been  filed  in  the 
Dockets  Management  Branch  during  the 
period  from  August  14. 1978.  to  Oct^ier 
28, 19TS.  The  agency  concluded  that  any 
new  data  and  information  filed  prior  to 
March  21. 1980  should  be  available  to 
the  agency  in  developing  a  final 
monMraph. 

In  the  Federal  Register  of  April  23. 
1982  (47  FR  17740).  the  agency  published 
a  notice  annooncing  an  enforcement 
policy  to  permit  the  OTC  marketing  of 
diphenhydramine  as  an  ingredient  in 
OTC  nighttime  sleep-aid  drug  products 
pending  the  establishment  of  a  final 
monograph  on  OTC  nighttime  sleep-aid 
drug  products.  In  that  notice,  the 
Commissioner  concluded  that  there 
were  no  unresolved  safety  or 
effectiveness  issues  relating  to  the  use 
of  diphenhydramine  as  an  OTC 
nighttime  slee{>-aid  and  that  it  would  be 
inappropriate,  and  not  in  the  public 
interest,  to  continue  to  bar  the  interim 
marketing  of  such  products. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification. 


and  submission  to  IDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  is 
no  longer  using  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
*X^tegory  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  ''Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  is 
using  instead  the  terms  "monograph 
ooBditions"  (old  Category  I]  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III). 

Tlie  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  will  be  generally  recognized 
as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
pvblication  in  the  Federal  Register. 
Therefore,  on  or  after  February  14, 1990, 
no  OTC  drug  product  that  is  subject  to 
tbe  monograph  and  that  contains  a 
nonmonograph  condition,  i.e.,  a 
condition  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
eflisctive  or  to  be  misbranded,  may  be 
inidally  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
dng  product  subject  to  this  monograph 
that  to  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
coBunerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  tentative  final  monograph  for 
OTC  nighttime  sleep-aid  drug  products, 
the  agency  suggested  that  the  conditions 
included  in  the  monograph  (Category  I) 
be  effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Fedsnl  Register  and  that  the  conditions 
excluded  from  the  monograph  (Category 
II)  be  eliminated  from  OTC  drug 
products  effective  6  months  after  the 
date  of  publication  of  the  final 
monograph,  regardless  of  whether 
further  testing  was  undertaken  to  Justify 
their  futiue  use.  Experience  has  shown 
that  relabeling  of  products  covered  by 
the  monograph  is  necessary  in  order  for 
manufactiirers  to  comply  with  the 
monograph.  New  labels  containing  the 
monograph  labeling  have  to  be  written, 
ordered,  received,  and  incorporated  into 
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the  manufacturing  process.  The  agency 
has  determined  that  it  is  impractical  to 
expect  new  labeling  to  be  in  effect  30 
days  after  the  date  of  publication  of  the 
final  monograph.  Experience  has  shown 
also  that  if  the  deadline  for  relabeling  is 
too  short  the  agency  is  burdened  with 
extension  requests  and  related 
paperwork. 

in  addition,  some  products  may  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stability 
testing  is  not  successful,  and  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace,  that  could  not  only  result 
in  economic  loss  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
providing  an  effective  date  of  12  months 
after  the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 

In  response  to  the  proposed  rule  on 
OTC  nighttime  sleep-aid  drug  products, 
four  consumers,  two  consumer  groups, 
six  drug  manufacturers,  one  drug 
manufacturer  association,  and  one 
consultant  representing  four  different 
drug  manufacturers  submitted 
comments.  Requests  for  oral  hearing 
before  the  Commissioner  were  also 
received  on  12  different  issues.  Copies 
of  the  comments  and  the  hearing 
requests  received  are  on  public  display 
in  the  Dockets  Management  Branch. 
Any  additional  information  that  has 
come  to  the  agency's  attention  since 
publication  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

In  proceeding  with  this  final 
monograph,  the  agency  has  considered 
all  objections,  requests  for  oral  hearings, 
and  the  changes  in  the  procedural 
regulations.  In  light  of  the  changes  in  the 
OTC  drug  review  procedural  regulations 
and  the  withdrawal  of  methapyrilene 
from  the  marketplace  (see  below),  many 
of  the  objections  filed  in  response  to  the 
agency's  proposed  regulation  on  OTC 
nighttime  sleep-aid  drug  products  are  no 
longer  applicable,  e.g.,  comments  on 
testing  guidelines  and  on  methapyrilene. 
In  those  cases  where  the  agency  has 
agreed  with  submitted  objections  and 
has  revised  the  final  monograph 
accordingly,  the  Commissioner 
concludes  that  any  requests  for  hearing 
are  moot  Therefore,  such  hearing 


requests  are  not  discussed  in  the 
following  responses  to  comments. 

One  coDunent  requested  hearings  on 
several  aspects  of  the  rule  if  the 
Commissioner,  in  making  his  decisions, 
relied  upon  evidence  that  was  not  in  the 
public  domain.  The  Commissioner 
advises  that  the  agency's  decisions  in 
this  rulemaking  have  been  based 
entirely  on  the  administrative  record, 
which  is  publicly  available  in  the 
Dockets  Management  Branch.  Therefore, 
the  Commissioner  concludes  that  the 
conunent  is  no  longer  requesting 
hearings  on  those  issues.  All  other 
requests  for  hearing  are  discussed 
below. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Regbter  of  August  9, 1972  (37  FR 
16029],  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch. 

L  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments  on  OTC 
Nighttime  Sleep-Aid  Drug  Products 

1.  One  comment  requested  that  the 
agency  not  remove  nighttime  sleep-aid 
drug  products  from  the  OTC  market. 

"The  tentative  final  monograph  on 
nighttime  sleep-aid  drug  products  (43  FR 
25544)  did  not  propose  to  remove  this 
entire  class  of  drug  products  from  the 
OTC  market  The  agency  recognized  the 
usefulness  of  this  class  of  drugs,  but 
concluded  that  the  data  available  at  that 
time  were  not  sufficient  for  FDA  to 
determine  that  any  specific  ingredients 
in  this  class  of  drugs  were  generally 
recognized  as  safe  and  effective.  Since 
that  time,  additional  data  have  been 
submitted  to  the  OTC  drug  review  to 
support  the  safety  and  effectiveness  of 
diphenhydramine  hydrochloride  and 
diphenhydramine  monocitrate  (now 
named  diphenhydramine  citrate),  and 
these  ingredients  are  included  in  the 
final  monograph  for  OTC  nighttime 
sleep-aid  drug  products.  In  addition, 
products  containing  doxylamine 
succinate  are  marketed  OTC  as  a 
nighttime  sleep-aid  under  approved  new 
drug  applications  (NDA's). 

2.  One  comment  argued  that  the 
Commissioner  had  failed  to  follow  the 
prescribed  procedures  in  issuing  the 
tentative  final  monograph  on  OTC 
nighttime  sleep-aids  and  that  it  is 
without  legal  authority.  The  comment 
also  contended  that  the  tentative  final 
monograph  is  arbitrary,  capricious,  and 


not  supported  by  substantial  evidence 
and  requested  a  hearing  on  this  issue. 

At  the  time  of  publication  of  the 
panel's  report  and  recommended 
monograph  in  the  Federal  Register  of 
December  a  1975  (40  FR  57292). 
S  330.10(a)(6)  provided  for  a  comment 
period  of  60  days  after  publication  of  a 
panel's  report  and  recommended 
monograph,  and  a  period  of  30  days 
from  the  last  day  of  the  comment  period 
for  reply  comments  to  be  filed.  In  the 
report  the  agency  allowed  for  a 
comment  period  of  90  days,  which 
conforms  with  current  330.10(a)(6). 
Section  330.10(a)(7)  provided  thai  after 
reviewing  all  comments  and  reply 
comments,  a  tentative  final  monograph 
would  be  published  in  the  Federal 
Regbter.  Ilie  agency  received  comments 
and  reviewed  them.  In  the  Federal 
Register  of  June  13, 1978  (40  FR  57292), 
the  agency  responded  to  the  comments 
in  the  tentative  final  monograph.  Section 
330.10(a)(7)  has  been  subsequently 
expanded  to  require  review  of  new  data 
prior  to  publication  of  a  tentative  final 
monograph. 

The  conunent  does  not  specify  what 
procedures  it  alleges  that  the 
Commissioner  failed  to  follow  and  the 
agency  is  not  aware  of  any.  Therefore, 
the  agency  concludes  that  it  followed 
the  prescribed  procedures  set  forth  in  21 
CFR  330.10(a)(6)  and  (7)  for  pubUshing  a 
tentative  final  monograph  on  OTC 
nighttime  sleep-aid  drug  products.  The 
agency  rejects  the  comment's  contention 
that  the  tentative  final  monograph  is 
without  legal  authority.  The  legal 
authority  for  this  rulemaking  process  is 
provided  by  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  as  cited  in  the 
"Authority"  paragraph  which 
immediately  precedes  the  monograph. 
The  agency's  conclusions  reached  in  the 
tentative  final  monograph  are  supported 
and  well  documented  with  references 
publicly  available  in  the  administrative 
record  for  this  rulemaking.  Therefore, 
the  agency  concludes  the  comment's 
contention  is  not  valid.  The 
Commissioner  also  concludes  that  a 
hearing  on  this  issue  is  not  warranted. 

3.  One  comment  objected  to  the 
statement  in  the  tentative  final 
monograph  "that  OTC  drugs  should 
contain  only  such  inactive  ingredients  as 
are  known  to  be  safe  and  are  necessary 
for  pharmaceutical  formulation"  (43  FR 
25544  at  25590).  The  comment  contended 
that  this  statement  is  without  sanction 
of  law  and  is  inconsistent  with  other 
FDA  regulations.  The  comment 
requested  revocation  of  the  statement 

The  statement  in  question  was  part  of 
the  preamble  and  not  part  qf  the 
tentative  final  monograph;  thus,  it  need 
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not  be  "revoked"  as  the  comment 
requested.  The  act  and  the  regulations 
implementing  the  OTC  dnig  review 
provide  dear  authority  for  requiring  that 
inactive  ingredients  be  safie.  Tlie  act 
requires  ail  drugs  to  be  both  sale  and 
effective  for  their  intended  use.  Thus, 
inactive  ingredients  that  are  inchided  in 
drag  products  also  need  to  be  safe  in 
order  for  the  product  to  conform  to  the 
requirements  of  the  act.  The  OTC  drug 
review  regulations  in  |  330.1(e)  further 
state  that  OTC  drug  products  should 
contain  "only  suitable  inactive 
ingredients  which  are  safe  in  the 
amounts  administered  and  do  not 
interfere  with  the  effectiveness  of  the 
preparation  *  *  *."  The  food  inpedient 
GRAS  (generally  recognized  as  safe)  list 
in  21 CFR  Part  162  inchides  most  of  the 
common  inactive  ingredients,  including 
flavors.  Color  additives  are  already 
regulated  under  section  TOO  of  die  act 
(21  U3.C.  S70)  and  the  implementing 
regulations  in  21  CFR  Parts  70  through 
82.  An  ingredient  whether  active  or 
inactive,  should  be  included  in  a  drag 
product  only  if  it  provides  a  benefit  and 
is  therefore  "necessary."  TypicaOy, 
inactive  ingredients  are  necessary  for  a 
drug  product's  pharmaceutical 
formnlatkn  during  the  manufacturing 
prooeas  and  for  waking  the  product 
acceptable  to  the  user  in  terms  of  taste, 
appearance,  and  aroma.  Such 
ingredients  may  be  used  provided  they 
do  not  interfere  with  the  product's 
effectiveness. 

4.  One  comment  urged  the  agency  to 
require  long-term  carcinogenicity 
studies  on  all  die  ingredients  placed  in 
Category  HI  as  ni^ttime  sleep-aids 
before  they  are  given  general 
recognition  of  safety. 

FDA  is  aware  that  all  of  the 
antihistamine  ingredients  placed  in 
Category  in  in  the  tentative  final 
monograph  on  OTC  nighttime  sleep-aid 
drug  products  (43  FR  2S544  at  25579), 
except  for  phenyltoloxamine  dihydrogen 
dtrate,  have  been  selected  for  bioassay 
testing  as  part  of  the  National 
Toxicology  Program — Carcinogenidty 
Testing  Program  (Kef.  1).  The  selection 
of  a  chemical  for  bioassay  does  not 
necessarily  imply  that  it  is  a  carcinogen. 
Chemicals  are  selected  on  the  basis  of 
human  exposure,  production  levels^  and 
chemical  structure.  Selection  of  a 
chemical  for  carcinogenidty  testing  is 
not  a  sufiident  basis  for  withholding 
condusions  on  its  effectiveness  and  on 
other  aspects  of  safety  in  an  OTC  drug 
final  monograph.  The  inclusion  of  an 
ingredient  in  a  final  monograph  means 
that  the  agency  has  conduded  that  it  is 
generally  recognized  as  safe  and 
effective  based  on  the  evidence 


available  at  that  time:  it  does  not 
predude  the  possibility  that  future 
evidence  may  demonstrate  an  ingredient 
to  be  unsafe  for  OTC  use.  If  future 
evidence,  e^.,  results  of  bioassay 
testing,  demonstrates  that  an  inpedient 
is  unsafe  for  OTC  use,  the  agency  will 
take  immediate  steps  to  remove 
products  containing  this  ingredient  from 
the  marketplace. 

The  Panel  had  placed  the 
antihistamine  methapyrilene  in 
Category  III  in  iU  report  (40  FR  57282  at 
57300).  In  its  proposed  regulation  for 
OTC  nighttinne  sleep-aid  drug  products, 
the  agency  proposed  to  place 
methapyrilene  in  Category  II  because  of 
preliminary  studies  implicating  this  drug 
as  a  carcinogen,  or  a  carcinogen 
synergist  with  nitrates,  in  rats.  However, 
at  that  time,  the  studies  were  too 
preliminary  to  support  a  defUiitive 
finding  that  methapyrilene  was  itself  a 
carcinogen  and  had  to  be  removed 
immediately  from  aU  products  in  the 
OTC  drug  maricet 

Subsequent  to  the  agency's  proposed 
regulation,  a  National  Cancer  Institute 
(NO)  study,  not  available  to  the  Panel, 
provided  dita  from  which  the  agency 
concluded  that  methapyrilene  is  a 
potent  carcinogen  in  «nimnl«  and  must 
be  considered  a  potential  human 
carcinogen.  These  data  are  on  file  in  the 
Dockets  Management  Brand)  (address 
above)  under  Docket  No.  7^Mie44  and 
have  since  bem  published  (Ref.  2). 

In  1970,  in  response  to  an  agency- 
requested  recall,  all  oral  and  topiad 
products  containing  methapyrilene  iwere 
removed  itxnm  the  market  Products 
containing  methapyrilene  are  now 
considered  to  be  misbranded  under 
section  502  of  the  ad  (21  U.S.C.  352)  and 
"new  drugs"  under  section  201  (p)  of  the 
ad  (21  U.S.C  321(p)).  In  diis  document 
the  agency  condudes  that 
methapyrilene  fumarate  and 
methapyrilene  hydrochloride  are 
nonmonograph  ingredients. 
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5.  One  comment  requested  that  FDA 
require  long-term  anticholinergic 
toxidty  studies  on  the  Category  III 
nighttime  sleep-aid  ingredients  that  are 
now  restricted  to  prescription  use  before 
allowing  them  on  the  OTC  market  In 
addition,  the  comment  requested  that 


pyrilamine  be  removed  from  die  OTC 
market  until  such  studies  are  done.  The 
comment  was  concerned  that  even 
though  anticholinergic  (drying)  side 
effects  have  been  considered  negligible 
in  the  past  they  may  be  rooted  in 
irreversible  tissue  damage  and 
neuropharmacologic  damage. 

Diphenhydramine  is  the  only 
inyedient  currently  induded  in  this 
monograph,  and  the  antichdinergic 
effects  of  diis  drug  are  well  known  (Ret 
1).  Because  diphenhydramine  has  been 
safely  used  for  many  yeare  and  FDA  is  * 
not  aware  of  any  data  that  indicate  that 
long-teim  use  of  this  drug  can  cause 
irrevers&le  tissue  damage  and 
neorophamecologic  damage,  the  agency 
finds  no  need  for  long-term 
antichoUnergic  toxidty  studios  as 
requested  by  the  conment  The  agency 
will  assess  the  need  for  such  studies  fbr 
other  inyedients  sbonkl  any  other 
prescription  drugs  be  considered  for 
indasioa  in  the  monograph. 

Pyrilandne  maleete,  presently 
marketed  OTC  in  a  few  products  as  a 
nighttime  sleep-aid.  is  not  included  in 
tMa  final  monograph  because  of  a  leek 
of  gaatial  recognition  of  efiiectiveness. 
(See  comment  21  below.)  Upon  the 
eBedttwt  date  of  the  monograirft  OTC 
drug  products  containing  pyrilamine 
maleete  intended  for  use  as  a  nighttime 
sleep-aid  may  not  be  initially  introduced 
or  initi^ly  ddivered  for  introduction 
into  intentate  commerce  unless  they  are 
the  sub|ect  of  an  approved  NDA  or  have 
been  induded  in  the  final  monograph  by 
that  date.  The  agency  does  not  beUeve 
that  there  is  a  health  hazard  assodated 
with  this  drug  so  as  to  require  its 
immediate  removal  from  the  market 
The  agency  is  aware  that  a  number  of 
OTC  nighttime  sleep-aid  drug  products 
that  previously  contained  pyrilamine 
maleate  have  been  reformidated  to 
contain  diphenhydramine  and  further 
expects  that  the  remaining  drug 
products  containing  pyrilamine  maleate 
will  be  reformulated  with 
diphenhydramine  in  advance  of  the 
effective  date  of  this  final  monograph. 

Reference 

(1)  Copy  of  FDA-approved  lalieling  from 
NDA  fr-MS,  OTC  Vohune  OSM^  Docket  Na 
7S^MB44,  Dockets  Management  Branch. 

0.  One  comment  urged  FDA  to 
undertake  studies  on  1-tryptophan,  a 
naturally  occurring  food  substance,  as  a 
nighttime  sleep^d.  The  comment  stated 
that  considering  that  there  is  no  sleep- 
aid  ingredient  that  is  safe  and  effective 
and  because  drug  companies  will  not 
spend  money  for  testii^  substances  that 
cannot  be  patented.  FDA  should 
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undertake  sudi  studies  for  the  public 
good. 

The  agency  appredates  the 
commenTs  concerns.  However.  FDA's 
primary  charge  Is  to  ensure  that  drags  in 
the  marketplace  are  bodi  safe  and 
effective  iSor  their  Intended  use,  not  to 
conduct  original  research  in  die 
development  of  new  drugs.  In  adcfition. 
this  fhssl  aenoyaph  contains 
ingredients  that  are  considered  safe  and 
effective  fisr  ase  as  OTC  ni^ittime  lieep- 
aids. 

7.  One  comment  tBged  the  agency  to 
recognize  the  legal  status  of  the 
monographs  isseed  under  die  OTC  drag 
review  as  being  interpretative  rather 
than  substantive  regulations. 

The  agency  adAessed  this  issue  in 
paragrs4)hs  16  throm^  91  of  the 
preambis  to  die  pracederes  far 
dassifintion  of  OTC  ihvgs  published  in 
die  Fedssal  RagMsr  of  May  11. 1972  (37 
FR  0464),  and  In  paragraph  3  of  die 
preambis  to  the  tentative  final 
monograph  for  OTC  antacid  drug 
prodactopubUriied  ia  die  redaeal 
Regiatoref  NuiBiUii  ia.Mn(3»FR 
3128^  FDA  reaffinBB  the  oondosioiis 
stated  there.  Subsequent  oourt  decWoos 
have  confirmed  the  ayBnqr's  autbocMy  to 
issue  snbalantivB  regulstinns  by 
rulemaking.  (See.  fr^  Natioata 
Nutrithoal  Poods  Asaodatiou  v. 
Weiaberger.  512  W2A  088. 006-00  (2d  Or. 
1975)  and  Natioaal  Asaociatioit  of 
PhcawaceuticcJ  Mauufdctaren  v.  PDA. 
487  F.  Supp.  412  (&D.N.Y.  1980).  affd. 
637  F.2d  887  (2d  Ctr.  1981).) 

8.  One  coBusent  disa^eed  widi  die 
agency's  statement  in  the  tentative  final 
mono^ph  that  the  Panel  bad  gone 
beyond  its  charter  in  making  statements 
on  advertising  (43  FR  25544  at  25545). 
The  comment  believed  that  die  ageiucy's 
statement  was  in  contradiction  to  a  later 
statement  that  the  OTC  advisory  review 
panels  "are  free  to  comment  on  any 
scientific  or  policy  issue  that  they  have 
considered  in  the  course  of  their  review" 
(43  FR  25558).  The  comment  urged  die 
agency  to  adopt  a  formal  statement  of 
policy  with  respect  to  advertising  and 
include  it  in  the  monograph. 

The  agency  disagrees  with  the 
comment  that  the  two  statements  are  in 
contradiction.  The  OTC  advisory  review 
panels  were  charged  to  advise  the 
agency  on  the  safety,  effectiveness,  and 
labeling  of  OTC  dnig  products.  They 
were  not  charged  with  making 
recommendations  on  advertising 
because  the  Federal  Trade  Commission 
(FTC),  not  FDA,  is  the  agency  that  has 
the  primary  responsibility  for  regulating 
OTC  drug  advertising.  FDA  has  the 
authority  to  regulate  OTC  drug 
advertising  that  constitutes  labeling 
under  the  Federal  Food.  Drug,  and 


Coametic  Act  See. ««.  (/n^ed  Stotas  V. 
Article  of  Drug  *  *  '  B-Ceaplex 
CboUam  Cdfiukg.  362  F^0Z3  (3d  Or. 
1966):  V^  Iroaa.  lac,  v.  UuUadStatea, 
244  F.2d  34  flOft  Or.);  cerl  dbued  354 
U.S.  923  (tOST).  Ia  additioa.  for  an  OTC 
drug  to  begenetaDy  recognized  as  safie 
and  effiective  and  not  misbianded.  die 
advertising  for  the  drug  must  satis^  Ae 
FDA  regulations  in  1 33ai(d}  (21  CFR 
330.1(d)).  udych  state  diat  die 
advertising  may  prescribe,  recommend, 
or  suggest  the  drug's  use  only  under  the 
conditions  steted  in  the  labehng.  If 
advertising  for  an  OTC  nl^ttime  sleep- 
aid  drag  produd  offiera  the  produd  for 
conditions  not  inchided  in  die  final 
monograph  labeling,  the  drug  produd 
may  be  subject  to  legulatory  action  by 
FDA.  Tlieiefore,  as  stated  in  the 
tentative  final  monegraph,  advisory 
review  panels  are  nee  to  comment  on 
any  asped  of  OTC  drag  regulation 
notwithstanding  PDA's  limited  audiortty 
to  implement  their  recommendations. 
Because  the  agency's  furfsdictioR  over 
OTC  drug  advertising  is  already  stated 
in  the  act  and  ia  existing  agency 
rogalatioos  that  are  applkaMe  to  all 
OTC  dnig  mocogf  aphs.  the  comment's 
request  for  industoo  of  a  policy 
statement  oa  advertising  in  this 
particular  monopaph  Is  not  necessary. 

0.  One  oonmeBt  dtei^reed  with  the 
agenqr's  statements  to  the  tentative 
final  monogra^di  that  te  Consumer 
Prodoct  Safety  Comiaissinn  (CPSC)  and 
not  FDA  has  the  authority  to  place 
limitatiaBS  on  package  size  (43  FR  2SS44 
at  2554^  The  comment  stated  that 
CPSC  has  authority  to  require  child- 
resistant  domires.  but  does  not  have  the 
authority  to  regulate  the  quantity 
available  in  a  product  container.  The 
comment  expressed  the  belief  that 
under  the  act  FDA  has  authority  to  Umit 
the  conditions  under  which  a  dn^  is 
used  including  the  quantity  of  drug  in  a 
container.  Because  of  the  Panel's 
concern  for  potential  harm  to  children  if 
large  quantities  of  any  ni^ttime  sleep- 
aid  are  ingested,  the  comment  requested 
that  the  agency  restrict  the  quantity  of  a 
nighttime  sleep-aid  packaged  per 
container  to  a  safe  level  or  indude  a 
warning  that  ingestion  of  large 
quantities  could  be  lethaL  The  comment 
also  requested  a  hearing  on  this  issue. 

The  agency  agrees  with  the  comment 
that  FDA  does  have  authority  to  place 
limitations  on  package  size  when 
deemed  necessary,  e.g.,  the 
recommended  limitations  in  the  quantity 
of  1  ^  grain  (pediatric)  a^iirin  tablets  to 
36  tablets  per  container  (21  CFR 
201  J14(c)).  Concerning  the  comment's 
request  that  the  agency  restrict  the 
amount  of  drug  in  a  ni^ttime  sleep-aid 
container,  however,  no  evidence  has 


been  presented  to  warrant  sudi  a 
restriction. 

CPSChas  the  authority  to  require 
chSd-tesistaot  closures.  i'DA  is  aware 
that  CPSC  has  reviewed  the  available 
data  on  aatihistaBitnes  and  has 
deteradned  that  cfaild-resistent  dosores 
are  warranted  for  OTC  drug  products, 
induding  ni^tiBie  sleep-akk. 
containing  nsare  than  68  miUi^BiBS  (mg) 
diphenhydranine  base  m  oiy  oral 
dosage  fam.  (See  16  CFR  1700.14(aXl7).) 
The  coBiaent  did  not  submit  any  data 
that  indicate  a  need  to  liaut  the  package 
size  of  OTC  nighttime  sleep-aid  drug 
prodads  containing  diphenhydramine 
nor  did  it  submit  any  data  that  indicate 
a  need  to  indude  a  warning  that 
ingestion  of  large  quantities  could  be 
lediaL  Therefore.  FDA  does  notbdieve 
that  banting  the  package  size  for  OTC 
diphenhydramine-containiag  nighttime 
sleq>-aids  or  a  warning  is  necessary  at 
this  time.  If  the  agents  proposed  baiiting 
die  package  siae  of  sack  (bag  products 
to  66  mg  d^enhjrdraniiiie  or  leas,  each 
package  woidd  contain  only  one  sctok 
dose  of  50  mg.  Lteiting  die  package  siae 
to  a  single  dose  would  be  impracticaL  to 
view  of  CPSC's  final  rule  on  child- 
resistant  packaging,  the  impracticality  of 
limiting  a  package  size  to  a  single  dose, 
and  the  conment's  failure  to  submit 
data  supporting  the  need  for  further 
action,  the  Commissioner  concludes  that 
a  hearing  by  FDA  on  this  issue  is  not 
warranted  at  this  time. 

la  One  comment  requested  FDA  to 
join  with  FTC  in  conducting  hearings  on 
the  possibilities  of  deception  to  bfaeling 
and  advertising  caused  by  'look-aUke/ 
sound-alike"  (frugs.  The  comment  noted 
that  the  agency's  response  to  this  issue 
was  that  if  "look-alike/sound-ald^e*' 
drugs  presented  an  opportunity  for 
abuse,  appropriate  action  wotdd  be 
toitiatied  under  section  S02(a)  of  the  act 
(see  comment  19. 43  FR  25544  at  25547). 
The  comment  maintained  "that  enough 
evidence  is  present  to  warrant 
affirmative  action  on  this  issue.** 

The  agency  recognizes  the  potential 
for  deception  in  the  marketing  of  OTC 
"look-aiike/sound-alike"  drugs, 
including  certain  OTC  ni^ttime  sleep- 
aids  that  bear  a  strong  physical 
resemblance  to  certain  controlled 
prescription  drugs,  or  have  trade  names 
that  sound  like  those  of  controlled  drugs. 
Since  publication  of  the  tentative  final 
monograph,  the  agency  has  become 
aware  that  there  is  widespread 
manufactixring.  promotion,  and 
marketing  of  tiiese  OTC  "look-alikes." 
The  agency  has  initiated  seizure  actions 
under  the  counterfeit  drug  sections  of 
die  act  (sections  201(g)(2)  and  304(a)(2)). 
separate  from  the  OTC  drug  review,  to 
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order  to  remove  these  products  &x>m  the 
market.  Moreover,  there  have  been 
several  Congressional  hearings  on  this 
subject  in  recent  years,  and  the  agency 
has  also  discussed  this  issue  in  other 
Federal  Registar  documents.  (See  New 
Drag  Status  of  OTC  Combination  Drug 
Products  Containing  Caffeine, 
Phenylpropanolamine,  and  Ephedrine, 
published  in  the  Federal  Raglstar  of 
August  13, 1962  (47  FR  35344); 
Enforcement  Action  for  Certain  OTC 
Drug  Products,  published  in  the  Federal 
Renter  of  November  18, 1963  (48  FR 
52513):  and  Enforcement  Action  Under 
the  New  Drug  Provisions  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  Certain 
OTC  Drug  Products:  Advisory  Opinion; 
Amendment  pubUshed  in  tfie  Federal 
Ragistar  of  June  29. 1984  (40  FR  26814).) 
This  issue  is  also  discussed  with  respiect 
to  diphenhydramine  in  comment  22 
below.  Based  on  previous  agency 
actions  and  the  Congressional  hearings 
that  have  already  been  held,  the  agency 
concludes  that  an  additinial  joint 
hearing  with  the  FTC  to  disaiss  labeling 
and  advertising  for  such  products  is  not 
needed. 

B.  Comments  on  Labeling  of  OTC 
Nighttime  Sleep-Aid  Drug  Products 

11.  Several  comments  contended  that 
FDA  does  not  have  the  authority  to 
legislate  the  exact  wording  of  OTC 
labeling  claims.  The  conmients 
contended  that  such  a  policy  is  overly 
restrictive,  lacks  supporting  evidence, 
and  constitutes  a  prior  restraint  on  First 
Amendment  ri^ts.  The  comments 
concluded  that  to  ban  alternative 
truthful  language  is  unjustified.  Two 
comments  also  requested  a  hearing  on 
this  issue. 

In  tile  Federal  Register  of  May  1, 1966 
(51  FR  16258),  the  agency  published  a 
final  rule  changing  its  labeling  policy  for 
stating  the  indications  for  use  of  OTC 
drug  products.  Under  21 CFR  33ai(c)(2). 
the  label  and  labeling  of  OTC  drug 
products  are  required  to  contain  in  a 
prominent  and  conspicuous  location, 
either  (1)  the  specific  wonfing  on 
indications  for  use  established  under  an 
OTC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
"APPROVED  USES":  (2)  otiier  wording 
describing  such  indications  for  use  that 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
neither  appear  within  a  boxed  area  nor 
be  designated  "APPROVED  USES":  or 
(3)  the  approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  "APPROVED 
USES."  plus  alternative  language 
describing  indications  for  use  that  is  not 
false  or  misleading,  which  shall  appear 
elsewhere  in  the  labeling.  All  other  OTC 


drug  labeling  required  by  a  monograph 
or  other  regulation  (e.g.,  statement  of 
identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  has  been  established 
andident^ed  by  quotation  marlcs.  e.g., 
21  CFR  201.63  or  330.1(g).  The  final  nUe 
in  this  document  is  subject  to  the 
labeling  provisions  in  {  330.1(c)(2). 

12.  One  comment  objected  to  the 
agency's  conclusion  in  comment  45  of 
the  tentative  final  monograph  (43  FR 
25544  at  25553)  that  Uie  claim  "reduced 
time  to  fall  asleep"  is  not  synonymous 
with  the  Category  I  claim  "helps  fall 
asleep"  and  contended  that  the  only 
reason  for  denying  the  reduced  time 
claim  was  that  such  a  phrase  would 
suggest  that  someone  without  a  sleep 
disturbance  could  use  a  sleep-aid.  Tie 
comment  requested  a  hearing  on  this 
issue. 

In  the  tentative  final  monograph,  the 
agency  detennined  that  the  daim 
"reduced  time  to  fall  asleep"  was  not 
fully  synonymous  with  the  requirements 
for  Category  I  nighttime  sleep-aid 
ingredients.  The  agency  stated  that  the 
use  of  a  nighttime  sleep-aid  should 
reduce  the  time  required  for  a  person  to 
get  to  sleep  by  providing  the  means  for 
such  sleep  in  the  case  of  an  hidividual 
who  might  otherwise  remain  awake.  The 
agency  concluded  that  the  unqualified 
claim  "reduced  time  to  fall  asleep" 
required  further  study  because  it  implies 
that  persons  without  sleep  disturbances 
may  benefit  from  the  use  of  OTC 
nighttime  sleep-aids,  and  no  such  data 
had  been  presented.  However,  in 
patients  with  insomnia  (difficulty  falling 
asleep),  such  a  claim  would  be 
reasonable.  At  the  time  that  the 
tentative  final  monograph  was  proposed 
(1978),  there  were  no  Category  I 
nighttime  sleep-aid  ingredients.  Based 
on  the  panel's  recommendations  (40  FR 
57292  at  57328),  the  agency  proposed  as 
one  of  the  suggested  phrases  the  claim 
"helps  fall  asleep,"  but  stated  that 
additional  studies  would  be  necessary 
to  support  such  a  claim.  SubsequenUy, 
studies  were  submitted  to  upgrade 
Category  III  ingredients  to  monograph 
status.  "The  studies  that  were  founH 
acceptable  (see  comment  22  belowj 
were  conducted  in  persons  with  sleep 
difficulties.  In  those  studies,  sleep 
latency  (time  to  fall  asleep)  was  a  major 
parameter  studied,  and  those 
ingredients  found  to  be  effective  as  OTC 
nighttime  sleep-aids  were  able  to  reduce 
the  tin*e  to  fall  asleep.  Accordingly,  the 
claim  "reduced  time  to  fall  asleep"  has 
been  substantiated,  but  only  in 
individuals  with  occasional 


sleeplessness  or  who  have  difficulty 
falling  asleep.  Therefore,  the  agency  is 
adding  the  claim  ("Helps  you"  or 
"Reduces  time  to")  "fall  asleep  if  you 
have  difficulty  falling  asleep"  to  the 
indications  section  of  the  monograph. 

Based  upon  these  studies,  the 
unqualified  claims  "reduces  time  to  fall 
asleep"  and  the  previously  proposed 
"helps  fall  asleep"  without  the 
des<7iptive  language  relating  these 
claims  to  the  intended  target  population 
are  not  appropriate  as  specific 
indications  for  OTC  nighttime  sleep-aid 
drug  products.  However,  because  the 
phrases  "helps  fall  asleep"  and  "reduces 
time  to  fall  asleep"  are  part  of  the 
monograph  indications  for  nighttime 
sleep-aid  drug  products,  the  agency 
would  not  object  to  these  shortened 
phrases  appearing  elsewhere  in  the 
labeling  (i.e..  outside  the  boxed  area), 
provided  that  the  complete  indication 
statement(s)  appears  in  the  appropriate 
place  in  the  labeling. 

Based  upon  the  discussion  above,  the 
agency  has  revised  the  definition  of  a 
nighttime  sleep-aid  that  appears  in  this 
final  monograph  to  read  as  follows:  "A 
drug  that  is  useful  for  the  rebef  of 
occasional  sleeplessness  by  individuals 
who  have  difficulty  falling  asleep." 
Likewise,  the  indications  have  been 
revised  to  (1)  ("Helps  you"  or  "Reduces 
time  to")  "fall  asleep  if  you  have 
difficulty  falling  asleep,"  (2)  "For  relief 
of  occasional  sleeplessness,"  and  (3) 
"Helps  to  reduce  difficulty  falling 
asleep."  The  agency  concludes  that 
these  changes  make  it  clear  that  OTC 
nighttime  sleep-aids  are  intended  only 
for  those  individuals  who  have 
occasional  sleeplessness  or  who  have 
difficulty  falling  asleep.  Based  on  these 
changes,  the  Commissioner  concludes 
that  a  hearing  on  this  issue  is  not 
warranted. 

13.  One  comment  objected  to  the 
Category  II  classification  of  die  terms 
"refreshing  sleep"  and  "sound  sleep." 
The  comment  argued  that  the  person 
who  uses  an  OTC  nighttime  sleep-aid 
wants  to  avoid  occasional  sleeplessness 
and  desires  sleep  that  is  refreshing.  For 
this  reason,  the  comment  requested  that 
the  term  "refreshing  sleep"  as  well  as 
the  terms  "restful  sleep"  and  "good 
night's  sleep"  be  moved  to  Category  L 
Regarding  the  term  "sound  sleep."  the 
comment  claimed  that  a  person  who 
experiences  "sound  sleep"  experiences 
a  sleep  with  fewer  awakenings.  The 
comment  argued  that  for  this  reason  the 
"sound  sleep"  claim  and  the  "fewer 
awakenings"  claim  should  be  placed  in 
the  same  category.  The  comment  noted 
that  the  "fewer  awakenings"  daim  was 
placed  in  Category  ID  in  tiie  tentative 
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nnal  monograph,  but  urged  that  this 
claim  and  the  "sound  sleep"  claim  both 
be  included  in  the  monograph.  The 
comment  also  requested  a  hearing  on 
this  issue. 

Another  comment  objected  to  die 
agency's  Category  11  placement  of  the 
claim  "helps  you  relax  so  you  can  faD 
asleep."  Arguing  that  the  agency 
conceded  that  nighttime  sleep-aids 
provide  a  relaxant  action,  the  comment 
referred  to  the  agency's  statement  at  43 
FR  25553  that  such  a  "product  will  make 
one  drowsy,  not  just  relaxed  *  *  *." 
The  comment  requested  that  tiiis  daim 
be  moved  from  Category  II  to  Category 
L 

The  above  dassificatloDS  were  made 
in  the  tentative  final  maoogra|rii  before 
the  agency  received  the  rerndts  of  any 
clinical  studies  tiut  supported 
monograi^  status  for  any  OTC 
nighttime  sleep-aid  drug.  Since  that  time, 
the  agency  has  evaluated  the  resolts  of 
dinical  studies  that  support  the  safety 
and  efiectivmess  (tf  diphenhydramine 
hydrochloride  and  diphenhydramine 
dtrate  for  nifi^ttime  sleq>-aid  use.  (See 
comment  22  below.) 

In  those  studies,  a  number  of  efficacy 
variables  related  to  the  claims  and 
terms  requested  by  the  coaunants  were 
evaluated  These  inrl^"^««<  tiie  following: 

(1)  How  much  did  the  medication  help?. 

(2)  wake  time.  (3)  how  tested  when 
awoke?.  (4)  how  sleqiy  during  day?.  (5) 
how  energetic  during  day?.  (6)  deep 
latency.  (7)  number  of  awakenings.  (8) 
sleep  duration.  (9)  depth  of  sleep,  and 
(10)  how  good  was  the  sleep? 

As  disused  in  comment  22  bdow,  in 
one  study,  diphenhydramine 
hydrochloride  was  significantly  better 
(ps.05)  than  placebo  for  sleep  latency, 
degree  to  which  medication  helped, 
depth  of  sleep,  and  quality  (goodness]  of 
sleep.  At  the  less  conservative  .10  level 
of  significance,  diphenhydramine  was 
better  than  placebo  for  the  amount  of 
time  spent  awake  in  bed.  In  another 
study,  diphenhydramine  was 
significanUy  better  (p=. 05]  than  placebo 
for  sleep  latency,  degree  to  which 
medication  helped,  depth  of  sleep, 
quality  (goodness)  of  sleep,  feeling 
rested  upon  awakening,  and  degree  of 
energy  during  previous  day.  At  the  less 
conservative  .10  level  of  significance, 
diphenhydramine  was  better  than 
placebo  for  the  amount  of  time  spent 
awake  in  bed.  All  other  variables 
evaluated  in  the  studies  were  not 
significant 

The  daim  relating  to  fewer 
awakenings,  which  was  placed  in 
Category  in  in  the  tentative  final 
monograidi.  reads  as  follows:  lledoces 
the  number  of  awakenings  in  persons 
who  wake  frequently  during  the  night" 


(43  FR  25544  at  25588).  The  agency 
concluded  that  this  would  be  a  valid 
claim  for  OTC  nighttime  sleep-aids  if 
supported  by  evidence  in  well- 
controlled  studies.  However,  none  of  the 
studies  submitted  to  support  the 
effectiveness  of  diphenhydramine  as  an 
OTC  nighttime  sleep-aid  supports  that 
claim.  Therefore,  the  scientific  data  are 
inadequate  to  aUow  inclusion  of  tiie 
"fewer  awakenings"  daim  in  the 
monograph. 

Based  on  the  results  of  the 
diphenhydramine  studies,  which 
showed  that  the  nighttime  sleep-aid  drug 
improved  depth  of  sleep,  quality 
(goodness)  oif  sleep,  feeling  rested  upon 
awakening,  and  degree  of  energy  daring 
previous  day.  the  agency  concludes  that 
the  data  support  the  terms  "sound 
sleep."  "restfid  sleep."  "good  nighf  s 
sleep,"  and  "refreshing  sleep"  for 
nighttime  sleep-aid  drag  products. 
Further,  the  agency  notes  that  the 
concept  of  rest  is  included  in  at  least 
two  dictionary  definitions  for  "rdax" 
(Refs.  1  and  ^  tiierefore,  the  term 
"relaxing^  sleep  is  also  acceptable. 
Howerer,  die  agency  considers  these 
terns  to  be  descriptive  statements  that 
do  not  relate  in  a  significant  way  to  the 
safe  and  effective  use  of  nighttime  deep- 
aid  drug  products  and.  therefore,  does 
not  consider  such  information  to  be 
necessary  as  part  of  the  required 
indications  for  these  products.  Because 
these  terms  are  examples  of  truthful  and 
nonmisleading  language,  the  agency 
would  allow  the  terms  to  be  included  in 
labeling  provided  they  are  not 
intermixed  with  labeling  established  by 
the  monograph  Based  on  the  above 
discussion,  the  Commissioner  concludes 
that  a  hearing  on  this  issue  is  not 
warranted. 

Regarding  the  statement  (made  by  the 
agency  in  the  tentative  final  monograph 
at  43  FR  25544  at  25553)  referred  to  by 
the  comment  the  agency  was  not 
conceding  that  OTC  nighttime  deep-aids 
act  by  relaxing,  but  ralh»  intended  to 
emphsaize  that  these  drugs  act  by 
making  one  drowsy.  Regarding  the  daim 
"helps  you  relax  so  you  can  fall  asleep," 
the  agency  considers  such  a  claim  as 
relating  to  the  mechanism  of  action  of 
the  drug.  This  efficacy  variaUe  was  not 
evaluated  as  part  of  the 
diphenhydramine  studies.  Therefore, 
because  the  data  are  inadequate  to 
support  such  a  claim,  it  is  not  being 
included  in  the  monograph. 
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14.  One  comment  objected  to  the 
warning  in  proposed  \  338.50(c)(2):  "if 
condition  persists  continuously  for  more 
than  2  weeks,  consult  your  physician. 
Insomnia  may  be  a  symptom  of  serious 
underlying  medical  illness."  The 
comment  referred  to  reasoning  provided 
in  its  earlier  comment  to  the  PaneHs 
report  that  there  is  insuffident  evidence 
of  abuse  of  OTC  nighttime  sleep-aid 
drug  products  to  warrant  sudi  a 
warning. 

In  addressing  this  issue  in  comment  51 
of  the  tentative  final  monograph  (43  FR 
25544  at  25554],  the  agency  tentatively 
conduded  that  the  warning  was 
necessary  because  it  would  help  the 
user  to  determine  when  the  limits  of 
self-treatment  have  been  reached.  The 
present  comment  offers  no  basis  to  alter 
the  agency's  conclusions;  therefore,  the 
warning  is  included  in  the  final 
monograph. 

15.  Several  comments  objected  to  the 
glaucoma  warning  proposed  in 

i  338.S0(cK3Ki)-  One  comment  stated 
that  incorporation  of  this  warning 
based  on  a  recommendation  of  the 
Advisory  Review  Pand  on  OTC  CoU. 
Cough.  Allergy,  Bronchodilatar,  and 
Antiasdmatic  Drug  Products,  faib  to 
recognize  the  difierenoe  between  the 
dosage  and  pattern  of  use  of 
antihistamines  in  OTC  ni^ittimc  sleep- 
aid  products  and  antihistamines  in 
cough/cold  products.  The  comment  also 
dted  testimony  that  a  parttcolar  deep- 
aid  drug  product  containing 
methapyrilene  and  scopolamine  is  safe 
when  administered  to  patients  with 
glaucoma  (Ref.  1). 

The  agency  recognizes  diat 
antihistamines  used  as  OTC  n^ttime 
sleep-aids  are  taken  only  once  a  day. 
whmas  they  may  t>e  taken  up  to  six 
times  a  day  for  cough/cold  symptoms. 
However,  the  nighttime  sleep-aid  dosage 
is  often  higher  than  the  coogh/cotd 
dosage.  In  addition,  there  is  variation 
between  the  different  antihistamine 
drugs  with  respect  to  the  degree  of 
expeded  nde  effects,  and  also  marked 
individual  variation  in  response  to 
antihistamine  drugs  (ReL  2).  Thus,  the 
agency  believes  it  b«rst  to  advise 
consumers  with  glaucoma  to  seek  the 
advice  of  a  pbydcian  before  using 
antihistamine-containing  OTC  drag 
products.  The  warning,  dierefore,  has 
been  retained  in  the  OTC  nighttirae 
sleep-aid  final  monograph  The 
comment's  cited  testimony  does  not 
support  deleting  this  warning  because 
neither  methapyrilene  nor  scopolaaunr 
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are  included  in  the  OTC  nighttime  sleep- 
aid  final  monograph. 
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16.  Several  comments  objected  to  the 
proposed  alcohol-antihistamine  drug 
interaction  warning  in  S  338.50(c](3)(ii), 
which  reads  'Take  this  product  with 
caution  if  alcohol  is  being  consumed." 
One  comment  stated  that  the  agency  did 
not  provide  documentation  for  a 
potential  hazard,  and  without  such 
docimientation  it  is  inappropriate  to 
require  such  a  warning. 

The  agency  disagrees  with  the 
comments.  In  the  tentative  final 
monograph,  the  agency  noted  that  the 
Sleep-aid  Panel  had  documentation  at  40 
FR  57308  of  an  alcohol-antihistamine 
interaction  in  which  deepened  and 
prolonged  sleep  was  reported.  (See  43 
FR  25544  at  25554.)  The  agency 
concluded  that  the  depressant  effects  of 
antihistamines  and  alcohol  are  additive 
and  could  create  a  greater  soporific 
effect  than  is  desirable  (43  FR  25566).  In 
addition  to  the  reference  cited  by  the 
Panel  at  40  FR  57308,  the  agency  points 
out  that  the  additive  central  nervous 
system  depression  occurring  from 
simultaneous  ingestion  of  antihistamines 
and  alcohol  is  well-documented  in  the 
Uterature  (Refs.  1  through  5). 

In  the  tentative  final  monograph  for 
OTC  nighttime  sleep-aid  drug  products, 
the  agency  also  noted  that  the  Advisory 
Review  Panel  on  OTC  Cold,  Cough. 
Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  had 
recommended  an  antihistamine-alcohol 
drug  interaction  warning  (43  FR  25544  at 
25554).  In  an  amendment  to  the  tentative 
final  monograph  for  OTC  antihistamine 
drug  products,  published  in  the  Federal 
Ra^ster  of  August  24, 1987  (52  FR 
31892),  the  agency  noted  that  in 
addition  to  alcohol,  sedative  and 
tranquilizer  drugs  are  known  to  have 
additive  effects  to  the  drowsiness  effect 
of  antihistamine  drug  products  (52  FR 
31911).  The  agency  stated  that  it  felt  that 
consumers  should  be  warned  about 
these  additive  effects  and  proposed  a 
revision  to  the  warnings  for  OTC 
antihistamine  drug  products,  which  read 
as  follows:  "May  cause  marked 
drowsiness;  alcohol,  sedatives,  and 
tranquilizers  may  increase  the 
drowsiness  effect  Avoid  alcoholic 
beverages  while  taking  this  product  Do 
not  take  this  product  if  you  are  taking 


sedatives  or  bvnquilizers,  without  first 
consulting  your  doctor.  Use  caution 
when  driving  a  motor  vehicle  or 
operating  machinery."  The  agency  has 
reviewed  the  comments  received  in 
response  to  the  publication  of  that 
proposed  warning.  No  comments  in 
opposition  to  that  revised  warning  were 
received. 

Besides  alcohol,  the  Sleep-aid  Panel 
also  stated  that  the  depressant  actions 
of  antihistamines  are  additive  with  the 
effects  of  other  central  nervous  system 
depressants  and  the  concomitant  use 
of  *  *  *  drugs  known  to  depress  the 
central  nervous  system  should  be 
avoided  because  such  combinations 
produce  deepened  and  prolonged  sleep 
(40  FR  57292  at  57308]  and  excessive 
sedation  and  confusion  (40  FR  57297). 

The  agency  concludes  that  this 
important  information  should  appear  in 
the  labeling  of  OTC  nighttime  sleep-aid 
drug  products  to  provide  for  the  safe 
consumer  use  of  these  products. 
However,  because  of  the  intended  use  of 
a  nighttime  sleep-aid  drug  product  the 
information  should  be  different  from 
that  appearing  on  antihistamine  drug 
products  for  daytime  cold  or  anti-allergy 
use.  For  those  products,  the  drowsiness 
or  marked  drowsiness  caused  by  the 
antihistamine  is  a  side  effect  that 
consimiera  need  to  be  alerted  to,  and 
consumers  should  be  informed  to  use 
caution  when  driving  a  motor  vehicle  or 
operating  machinery.  Because  the 
"Directions"  for  a  nighttime  sleep-aid 
drug  product  are  for  use  at  bedtime,  or 
as  directed  by  a  doctor,  it  is  not 
necessary  to  include  a  warning  against 
use  while  driving  a  motor  vehicle  or 
operating  machinery.  However,  ^e 
potential  of  excessive  sedation  or 
confusion  (as  noted  above)  exists  if  the 
sleep-aid  product  is  taken  concomitantly 
with  alcohol,  sedatives,  or  tranquilizera. 
Therefore,  the  agency  is  including  the 
following  warning  in  this  final 
monograph:  "Avoid  alcoholic  beverages 
while  taking  this  product.  Do  not  take 
this  product  if  you  are  taking  sedatives 
or  tranquilizera,  without  firat  consulting 
your  doctor." 
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17.  Several  comments  urged  the 
agency  to  reconsider  the  need  for 
inclusion  of  a  warning  on  the  label  of 
OTC  nighttime  sleep-aid  drug  products 
regarding  the  use  of  these  drugs  by 
pregnant  or  nuning  women,  l^e 
comments  contended  that  even  though 
there  are  no  data  to  suggest  a  potential 
hazard,  there  have  been  no  studies  to 
show  that  these  drugs  are  safe  when 
taken  by  pregnant  or  nursing  women 
and  that  a  warning  regarding  the  use  of 
these  drugs  by  pregnant  and  nureing 
women  should  be  included  in  the 
monograph. 

In  the  Federal  Register  of  December  3, 
1982  (47  FR  54750),  the  agency  published 
a  final  rule  requiring  that  the  labeling  for 
all  OTC  drugs  that  are  intended  for 
systemic  absorption,  unless  specifically 
exempted,  contain  a  general  warning 
concerning  the  use  of  these  drugs  by 
pregnant  or  nureing  women.  This 
warning  states:  "As  with  any  drug,  if 
you  are  pregnant  or  nursing  a  baby,  seek 
the  advice  of  a  health  professional 
before  using  this  product."  The 
regulation  provides  that  if  a  specific 
warning  relating  to  use  during 
pregnancy  or  while  nursing  has  been 
established  for  a  particular  drug  product 
in  an  NDA  or  for  a  product  covered  by 
an  OTC  drug  final  monograph  in  Part 
330,  the  specific  warning  shall  be  used 
in  place  of  the  general  pregnancy- 
nursing  warning  unless  otherwise  stated 
in  the  NDA  or  in  the  final  OTC  drug 
monograph.  The  agency  is  not  aware  of   ' 
any  data  at  this  time  that  would 
necessitate  a  special  warning  for  the 
active  ingredients  included  in  the  OTC 
nighttime  sleep-aid  final  monograph. 
Therefore,  these  drug  products  will  be 
required  to  bear  the  general  pregnancy- 
nureing  warning  in  §  201.63,  as  stated 
above. 

18.  One  comment  objected  to  the 
monograph  limitation  of  a  single  dose  of 
a  nighttime  sleep-aid  at  bedtime 
because  there  is  no  factual  evidence 
that  would  indicate  that  a  repeat  dose  in 
4  hours  is  not  safe  and  effective.  The 
comment  requested  that  the  monograph 
be  amended  to  include  the  provision  for 
a  repeat  dose  in  4  hours  if  necessary. 

The  agency  recognizes  that  an 
antihistamine  that  is  marketed  OTC  for 
relief  of  cough/cold  symptoms  beara 
directions  for  use  that  recommend  a 
repeat  dose  every  4  houre  as  needed. 
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Although  the  comment  is  correct  that 
there  is  no  evidence  to  show  that 
repeating  the  OTC  nighttime  sleep-aid 
dose  would  not  be  safe  and  effective, 
data  on  a  repeat  dose  in  4  houra  were 
not  submitted  to  the  agency  and  the 
comment  presented  none.  In  addition, 
the  data  that  were  submitted 
demonstrated  that  the  antihistamines 
are  an  effective  sleep-aid  after  only  one 
dose  has  been  taken.  Therefore,  the 
directions  for  use  in  this  final  rule  have 
not  been  revised  to  include  a  repeat 
dose. 

19.  One  comment  recommended  that 
the  agency  adopt  a  "Labeling  General 
Statement"  in  the  final  monograph  to 
explain  FDA's  position  on  the  following 
aspects  of  OTC  drug  labeling:  Confusing 
claims,  unsupported  or  misleading 
claims,  claims  implying  a  unique  action, 
statement  of  quantity  of  active 
ingredients,  declaration  of  inactive 
ingredients,  and  general  warning 
statements. 

The  agency  believes  that  the  OTC 
drug  regulations  in  Part  330  explain  the 
agency's  policy  regarding  many  of  the 
items  outlined  by  the  comment  For 
example,  S  330.1(e)  explains  the  position 
regarding  inactive  ingredients  in  OTC 
dnig  products;  S  330.1(g)  contains 
general  warning  statements  that  should 
be  included  on  all  OTC  drug  products 
(see  also  discussion  of  the  general 
pregnancy-nuraing  warning  in  comment 
17  above);  §  330.1(j)  recommends  that 
the  labeling  contain  the  quantitative 
amounts  of  active  ingredient  per  dosage 
unit  and  S  330.10(a)(4)(v)  states  that 
"labeling  shall  be  clear  and  truthful  in 
all  respects  and  may  not  be  false  or 
misleading  in  any  particular."  Specific 
labeling  claims  or  problems  are 
adequately  discussed  in  the  respective 
rulemakings.  In  light  of  the  discussion 
above,  the  agency  does  not  believe  it  is 
necessary  to  adopt  a  general  labeling 
statement  as  recommended  by  the 
conunent. 

C.  Comments  on  Combination  Drug 
Products 

20.  One  comment  disagreed  with  the 
agency's  conclusions  regarding 
combinations  of  OTC  nighttime  sleep- 
aids  with  analgesic  ingredients. 
Specifically,  the  comment  objected  to 
the  agency's  insistence  on  factorially 
designed  studies  to  demonstrate  a  target 
population  that  would  benefit  from  such 
combinations.  The  conunent  contended 
that  there  is  compelling  logic  for  the 
existence  of  a  target  population  of 
individuals  with  sleeplessness  due  to 
pain  and  that  the  tension  component  of 
pain  produces  a  degree  of  sleeplessness 
beyond  that  produced  by  the  pain  itself. 
Although  an  analgesic  may  relieve  the 


pain  and  indirectly  relieve  the  tension 
and  allow  for  sleep,  the  nighttime  sleep- 
aid  ingredient  will  enhance  this  effect 
by  directly  relieving  the  tension  and  its 
resultant  sleeplessness.  The  comment 
referred  to  a  published  article  to  support 
this  theory  (Ref.  1). 

The  comment  further  argued  that  the 
OTC  drug  regulations  in 
§  330.10(a)(4)(iv)  do  not  require  a 
showing  that  each  ingredient  in  a 
combination  product  is  needed.  The 
comment  pointed  out  that  the 
regulations  for  prescription  drug 
combination  products  (21 CFR  300.50) 
make  it  mandatory  not  only  that  each 
ingredient  make  a  contribution,  "but 
also  that  there  be  a  significant  patient 
population  requiring  such  conaurent 
therapy."  The  comment  stated  that  the 
absence  of  such  specific  language  in  the 
OTC  drug  regulations  makes  it  clear 
that  for  OTC  drug  combinations,  each 
ingredient  does  not  have  to  be  shown  to 
be  needed. 

Several  comments  submitted  results 
of  a  number  of  studies  in  which 
nighttime  sleep-aid/analgesic 
combination  drug  products  were 
evaluated  to  determine  whether  such 
combinations  should  be  generally 
recognized  as  safe  and  effective  in  the 
final  monograph  (Ref.  2).  One  comment 
also  requested  a  hearing  on  this  issue. 

The  article  cited  by  the  comment  (Ref. 
1]  does  not  support  the  claimed  theory 
that  the  addition  of  an  antihistamine  to 
an  analgesic,  for  use  in  individuals  with 
sleeplessness  due  to  pain,  provides  for 
relief  of  the  tension  component  of  pain 
and  its  resultant  sleeplessness.  In  this 
randomized,  double-blind,  crossover 
study,  206  patients  were  treated  for 
"simple  nervous  tension  accompanied 
by  headache"  using  phenyltoloxamine 
citrate  alone,  acetaminophen  alone,  the 
combination  of  these  two  drugs,  or 
placebo.  The  subjects  rated  each 
treatment  with  respect  to  degree  of  relief 
and  time  interval  until  maximum  relief 
was  obtained  for  each  of  the  symptoms 
of  tension,  anxiety,  irritability,  and 
headache.  Sleep  was  not  a  measured 
parameter  in  this  study  and,  therefore, 
the  study  is  of  little  value  in  assessing 
the  effectiveness  of  the  antihistamine  in 
providing  or  enhancing  a  sleep  effect 

The  agency  has  also  reviewed  the 
clinical  studies  and  information 
submitted  in  the  other  comments  (Ref. 
2).  These  studies  contain  new  data  on 
the  safety  and  effectiveness  of  a 
combination  of  two  analgesics  with 
diphenhydramine  for  use  as  a  nighttime 
pain  reliever.  These  studies,  however, 
"do  not  provide  comparisons  between 
the  combinations  and  their  individu^ 
antihistamine  and  analgesic 


components"  (Ref.  3).  The  agency 
concludes  that  the  available  data 
remain  insufficient  to  demonstrate 
whether  the  addition  of  a  nighttime 
sleep-aid  enhances  the  effectiveness  of 
the  analgesic  to  allow  labeling  the 
product  as  a  "nighttime  pain  reliever." 

Regarding  the  need  to  identify  a  target 
population  that  could  benefit  from  an 
O'TC  nighttime  pain  reliever,  the  agency 
recognizes  the  fact  that  the  study  design 
proposed  in  the  OTC  nighttime  sleep-aid 
tentative  final  monograph  separated  the 
test  population  into  two  groups,  i.e., 
individuals  with  sleeplessness  related  to 
pain  and  those  who  suffer  from 
sleeplessness  not  related  to  pain.  In 
proposing  this  latter  group,  the  agency 
recognized  the  existence  of  a  suitable 
target  population  for  the  combination  of 
an  OTC  nighttime  sleep-aid  and  internal 
analgesic(s).  In  this  patient  population 
are  individuals  who  might  on  a  given 
night  have  both  sleep  problems  and  mild 
to  moderate  pain.  In  cases  where  only 
one  symptom  occure,  it  is  more 
appropriate  to  select  drugs  separately 
for  specific  symptomatic  relief. 

Since  publication  of  the  Panel's 
findings  and  the  tentative  final 
monograph,  the  agency  announced  on 
November  28, 1978,  the  availability  of  a 
guideline  that  states  in  detail  its  policy 
for  combining  two  or  more  safe  and 
effective  OTC  active  drug  ingredients 
(43  FR  55466).  The  agency  uses  this 
guideline  in  addition  to  the  existing 
regulatory  requirements  for  OTC 
combination  drugs  in  S  330.10(a)(4)(iv). 
The  guideline  is  currently  available  for 
public  examination  at  FDA's  Dockets 
Management  Branch  (Docket  No.  78D- 
0322).  Item  (1)  of  the  guidelines  states, 
"Category  I  active  ingredients  from 
different  therapeutic  categories  may  be 
combined  to  treat  different  symptoms 
concurrently  only  if  each  ingredient  is 
present  within  its  established  safe  and 
effective  dosage  range  and  the 
combination  meets  the  OTC 
combination  policy  in  all  other    - 
respects." 

In  reviewing  the  information  available 
several  years  ago,  the  agency  tentatively 
concluded  that  the  combination  of  an 
OTC  nighttime  sleep-aid  and  OTC 
internal  analgesic(s)  was  reasonable, 
provided  the  combination  was  properly 
labeled  for  use  only  when  concurrent 
symptoms  exist  e.g.,  for  occasional 
minor  aches,  pains,  and  headache  with 
accompanying  sleeplessness. 
Accordingly,  at  that  time,  the  agency 
planned  to  reclassify  the  combination  of 
a  nighttime  sleep-aid  and  internal 
analgesic(s)  fix)m  Category  III  to 
Category  I. 
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The  a^ncy's  detailed  comments  and 
evaluation  of  the  data  are  on  Rle  in  the 
Dockets  Management  Branch  (Ref.  4). 

Subsequently,  the  agency  reevaluated 
the  existing  infonnation  and  has 
tentatively  concluded  that  the 
combinatoBof  an  OTC  nighttime  sleep- 
aid  and  OTC  internal  analgesic(s) 
should  not  be  included  in  the  final 
monograph  at  this  time.  Even  though  the 
agency  had  earlier  indicated  that  one 
can  reasonably  conclude  that  an 
appropriate  patient  population  exists. 
i.e..  patients  with  pain  with  concurrent 
sleeplessness  unrelated  to  the  pain,  the 
agency  now  believes  that  a  more 
scientific  basis  is  needed  to  support  diis 
conchision.  The  agency  believes  diat  it 
must  be  shown  with  valid  data  that 
there  is  a  population  needing  a  product 
Identified  as  an  "analgesic/ni^ttime 
sleep-aid."  The  agency  also  believes 
that  data  are  needed  to  show  that  the 
sleeplessness  is  not  relieved  by  the 
analgesic  akme  bat  that  both  ingredients 
in  the  combination  product  contribute  to 
its  claimed  effects.  A  study  is  needed  in 
which  the  contribution  of  both 
components  has  been  shown  to  relieve 
the  sleeplessness.  The  agency  believes 
that  the  best  study  population  for  this 
purpose  would  be  one  in  which  patients 
complain  of  sleeplessness  that  is  not 
perceived  as  resulting  from  the  pain  they 
have.  If  a  target  poptdation  with 
concomitant  pain  and  sleeplessness  that 
clearly  requires  both  an  anaJ^pssiG  and  a 
nighttiffle  sleep-aid  can  be  estabHdied. 
then  labeling  for  such  a  combination 
would  have  to  state  clearly  that  it  is  for 
use  only  when  both  symptoms  occur 
together,  not  when  only  one  occurs  and/ 
or  the  other  is  anticipated. 

The  agency's  detailed  comments  and 
reevaluation  of  die  data  are  on  file  in 
the  Dockets  Management  Branch  (Ref. 
5).  In  response  to  the  agency's  letter, 
additional  data  containing  die  results  of 
two  factorial  design  clinical  studies 
were  submitted  to  the  agency  cm 
December  22. 1966  (Ref.  6).  The  data  are 
presendy  under  review. 

In  view  of  the  change  in  the  agency's 
tentative  conclusions  on  the  data  (Re^ 
4  and  5)  and  the  submission  of 
additional  data,  and  because  a  hearing 
was  requested  on  this  combination 
issue,  the  agency  is  not  issuing  a  final 
decision  on  the  appropriateness  of  a 
combination  of  an  Olt]  ni^ttime  sleep- 
aid  and  an  OTC  internal  analgesicfs)  at 
this  time.  A  final  decision  on  this  issue 
will  be  published  in  a  future  issue  of  the 
Fadacal  Reglsler.  Prior  to  any  final 
agency  action,  an  opportunity  for  a 
hearing  on  diis  issue  will  be  provided 
unless  the  comment  advises  the  agency 


otherwise.  An  appropriate  notice  will  be 
published  in  the  Fedwal  Register. 
The  agency  has  determined  that 
because  all  issues  relating  to  single- 
ingredient  nighttime  sleep-aid  dnig 
products  have  been  resolved,  a  final 
monograph  covering  only  these  products  . 
should  be  issued  before  the  status  of  the 
combination  is  resolved.  Accordingly, 
combinations  of  a  monograph  nighttime 
sleep-aid  and  an  internal  analgesic(8) 
are  exempt  from  the  requirements  of  the 
final  rule  until  a  final  decision  on  such  a 
combination  is  issued  in  a  future  issue 
of  the  Federal  Ragistar. 
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D.  Conanentg  on  Pyrilamine 

21.  Results  of  several  studies  were 
submitted  to  support  general  recognition 
of  the  safety  and  effectiveness  of 
pyiilamfaie  maleate  as  an  OTC  odghttime 
sleep-aid  ingredient  (Refs.  1  dirough  4). 
One  comment  recommended  removing 
pyrilamine  from  the  OTC  mariiet  as  a 
nighttime  sleep-aid  ingredient  because 
long-term  carcinogenicity  studies  have 
not  been  performed  and  because 
anorexia,  nausea,  and  vomiting  are 
commonly  encoimtered  when  doses  of 
25  to  SO  mg  are  ingested  (43  FR  25544  at 
25588). 

The  data  submitted  by  the  comments 
included  a  clinical  study  by  Fabre  (Ref. 
2);  a  clinical  study  by  Hartmann,  Marsh, 
and  Soderiand  (Ref.  3);  and  a  sleep 
laboratory  study  by  Vogel  (Ref.  4).  The 
agency  has  reviewed  these  studies  and 
concludes  that  they  do  not  support  the 
reclassification  of  pyrilamine  maleate 
from  Category  III  to  Category  I  as  an 
OTC  nighttime  sleep-aid. 

Fabre  ttudy  (Ref.  2).  This  study  was  a 
randomized,  double-blind,  two- 
treatment,  two-period  crossover  study 
conducted  at  two  different  rites 
(Houston  and  Austin)  comparing  50  mg 


pyrilamine  maleate  to  placebo  in  100 
patients  with  mild,  nonchronic  insomnia. 
Each  treatment  period  lasted  1  week 
and  there  was  no  washout  between 
periods. 

Considering  the  data  as  analyzed,  the 
accuracy  of  die  signed-rank  tests  are 
difficult  to  verify  because  the  analyses 
are  poorly  documented.  Instead  of 
presenting  the  sum  of  the  ranks,  the 
mean  of  the  ranks  was  used.  The  test 
procedure  is  based  on  the  sum,  and  the 
mean  is  irrelevant  and  uninformative. 
Even  ignoring  the  problems  with  the 
data  analyses,  die  results  are  very 
unusual.  Every  comparison  was  highly 
significant  (p= 0.005)  in  favor  of 
p^amine  in  the  Houston  clinic.  Only 
one  variable,  sleep  duration,  was 
significant  (p  3=0.02)  in  favor  of 
pyrilamine  in  the  Austin  clinic  For  the 
remaining  variables,  the  smallest 
significance  level  was  p=0.12.  There  are 
no  apparent  reasons  for  the  disparity 
between  the  two  clinics. 

Hartmaan.  Mttrah,  and  Soderiand 
study  (Ref.  3).  This  study  had  die  same 
basic  design  as  dte  Fabre  study  except 
that  tfa«  treatment  periods  were  6  days 
long  and  there  was  a  2-day  washout 
period  between  treatments.  One- 
hundred-eight  subjects  satisfied  die 
selection  critnia;  one  patient  was 
exchided  from  the  analysis.  ¥at 
inclusion  into  the  study,  subjects  were 
to  have  mild,  nonchronic  diffioultips  in 
falling  asleep  for  at  least  30  minutes. 
However,  over  50  percent  of  the  subjects 
reported  diey  usually  fell  asleep  widiin 
15  minutes,  thus  making  efficacy 
difficult  to  demonstrate. 

Analyses  were  presented  for  bodi  the 
daily  sleep  questionnaires  and  the  post- 
treatment  questionnaires.  However,  as 
with  the  Fabre  study,  some  analyses 
were  not  appropriate  for  a  crossover 
study,  and  those  that  were  appropriate 
were  poorly  documented.  In  addition, 
the  roles  of  the  three  investigators  were 
not  defined.  Therefore,  the  agency  is 
unable  to  assess  whether  investigator 
bias  was  introduced  into  the  treatment 
comparisons. 

Vogel  study  (Ref  4).  This  was  a  10- 
day,  double-blind,  sleep  laboratory 
study  comparing  pyrilamine  50  mg  to 
placebo  in  14  subjects  widi  subjective 
and  objective  sleep  onset  insomnia. 
FDA's  nonparametric  analyses  showed 
significandy  fewer  awakenings  (p=0.01) 
and  significandy  shorter  wake  time  after 
first  persistent  sleep  onset  (p=0.02)  with 
pyrilamine  as  compared  to  baseline. 
However,  there  were  no  significant 
improvements  for  total  sleep  time 
(p=0.22),  sleep  latency  to  first  sleep 
(ps0.13),  and  sleep  latency  to  first 
persistent  sleep  (p=0.70).  In  fact  die 
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mean  sleep  latency  to  first  persistent 
sleep,  the  objective  variable  used  as  a 
criterion  for  entrance  into  the  study, 
increased  with  pyrilamine  by  18 
minutes.  Thus,  the  persistent  sleep 
latency  actually  worsened  with 
pyrilamine  as  compared  to  the  placebo 
baseline  nights.  For  the  subjective 
variables,  there  were  no  comparisons 
that  were  significant  at  p=0.05. 
On  April  16, 1982,  additional 
information  was  submitted  to  the 
agency  (Ref.  5),  including  letters  from 
Drs.  Fabre,  Hartmann.  and  Vogel 
addressing  the  agency'rcomments  and 
evaluation  (Ref.  6)  on  their  studies.  In  a 
letter  dated  April  4, 1983,  the  agency 
discussed  its  review  of  these  letters  and 
concluded  that  the  data  provide 
insufficient  evidence  of  effectiveness  for 
p^amine  as  an  OTC  nighttime  sleep- 
aid  (Ref.  7).  In  its  letter,  FDA  discussed 
the  following: 

(1)  There  were  no  analyses  of  the  first 
period  data  of  the  Fabre  study  (Ref.  2) 
despite  the  fact  that  the  lack  of  such 
analyses  was  addressed  earlier  in  the 
agency's  comments  and  evaluation  of 
June  17, 1981  (Ref.  6).  The  data 
submitted  are  still  based  on  analyses 
which  are  not  appropriate  for  crossover 
studies,  and  there  was  no  satisfactory 
explanation  for  the  large  disparity 
between  the  results  of  the  Austin  and 
Houston  clinics.  It  is  difficidt  to 
conclude  that  these  differences  could  be 
attributed  to  the  demographic 
differences  between  the  two  clinics  as 
suggested  by  Dr.  Fabre. 

(2)  Of  the  five  efficacy  variables 
(sleep  latency,  number  of  awakenings, 
total  time  spent  awake,  sleep  duration, 
and  sleep  quality)  suggested  for  testing 
in  the  Hartmann,  Marsh,  and  Soderiand 
study  (Ref.  3),  none  favor  pyrilamine  at 
the  0.05  level  of  significance.  Only  two 
variables  (sleep  latency  and  quality  of 
sleep]  favor  pyrilamine  and  only  at  the 
0.10  significance  level  (Ref.  8).  The 
agency  has  reviewed  the  new  analysis 
by  Dr.  Hartmann,  which  reportedly 
demonstrates  the  superiority  of 
pyrilamine  compared  to  placebo  at 
greater  statistical  significance  if  subjects 
with  a  sleep  latency  in  excess  of  15 
minutes  are  analyzed  separately.  It  was 
necessary  to  exclude  slightly  more  than 
half  of  the  patients  who  could  be 
evaluated  in  order  to  show  a  difference 
in  sleep  latency  that  favored  pyrilamine 
at  the  0.05  level  of  significance.  Litde 
weight  can  be  attached  to  results  that 
were  obtained  by  excluding  more  than 
half  of  the  patients  on  the  basis  of  an 
apparendy  arbitrary  criterion. 

Dr.  Hartmann  has  stated  that  his 
patients  had  mild  sleep  latency 
problems,  but  generally  were  not 
suffering  horn  other  forms  of  insomnia. 


The  fact  that  less  than  half  the  patients' 
usual  sleep  latency  exceeded  15 
minutes,  and  only  for  13  percent  did  it 
exceed  30  minutes,  leads  to  the 
conclusion  that  these  patients'  sleep 
latency  problems  were  so  mild  that  the 
inconclusive  results  may  be  attributed  to 
poor  patient  selection. 

(3)  The  results  of  the  Vogel  study  (Ref. 
4)  do  not  show  that  pyrilamine  reduces 
sleep  latency.  Based  on  the  fact  that 
sleep  laboratory  studies  have  been  able 
to  show  an  effect  on  sleep  latency  for 
two  other  OTC  nighttime  sleep-aids 
(diphenhydramine  and  doxylamine),  the 
agency  concludes  that  the  results  of  this 
study  do  not  support  pyrilamine's  claim 
of  effectiveness  as  a  nighttime  sleep-aid. 

Based  on  the  additional  information 
submitted,  the  agency  concludes  that  the 
data  are  still  inadequate  to  include 
pyrilamine  in  the  monograph  (Category 
I]  for  use  as  an  OTC  nighttime  sleep-aid. 
IThe  agency's  detailed  comments  and 
evaluation  of  the  additional  information 
are  on  file  in  the  Dockets  Management 
Branch  (Refs.  6, 7,  and  8). 
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K  Comments  on  Diphenhydramine 

22.  The  results  of  several  studies  were 
submitted  to  support  general  recognition 
of  the  safety  and  effectiveness  of 
diphenhydramine  hydrochloride  and 
diphenhydramine  citrate  as  OTC 
nighttime  sleep-aid  ingredients  (Refs.  1 


through  12).  Diphenhydramine 
hydrochloride  was  evaluated  in  eight 
studies  (Refs.  1  through  8)  and 
diphenhydramine  citrate  in  the  other 
four  studies  (Refs.  9  through  12). 

The  agency  finds  that  many  of  the 
clinical  studies  conducted  with 
diphenhydramine  hydrochloride  (Refs.  1 
through  8)  were  conducted  on 
hospitalized  patients  and  not  on  the 
target  population,  e.g.,  mild  insomniacs, 
or  lacked  proper  sample  size  or  protocol 
design  and  therefore  are  supportive  of 
effectiveness,  but  do  not  alone  establish 
general  recognition  of  OTC  safety  and 
effectiveness.  For  example,  one  double- 
blind  placebo-controlled  study  (Ref.  5) 
compared  the  effects  of  50  mg  and  100 
mg  diphenhydramine  hydrochloride  in 
584  post-ophthalmic  surgery  patients  at 
the  Massachusetts  Eye  and  Ear 
Infirmary  who  anticipated  having 
trouble  sleeping.  The  duration  of 
therapy  was  one  night.  Side  effects  were 
also  measured  and  grouped  into  eight 
categories.  Both  the  50  mg  and  100  mg 
doses  of  diphenhydramine 
hydrochloride  were  significandy 
superior  to  placebo.  The  differences  in 
efficacy  between  the  50  mg  and  100  mg 
doses  were  not  statistically  significant 
although  the  incidence  of  anticholinergic 
side  effects  was  significantly  higher  in 
the  100-mg  group.  "The  incidence  of  other 
side  effects  was  low  with  no  significant 
differences  between  the  two  drug  groups 
and  the  placebo  group.  This  study  is 
acceptable  as  evidence  of  the  hypnotic 
efficacy  and  safety  of  diphenhydramine 
hydrochloride.  The  study  establishes  the 
optimal  dose  of  diphenhydramine 
hydrochloride  as  50  mg  because  the  100- 
mg  dose  was  associated  with  a 
significant  increase  in  anticholineigic 
side  effects  with  no  added  increase  in 
effectiveness. 

The  studies  by  Rickeis  (Ref.  6)  and 
Finnerty  and  Goldberg  (Ref.  7), 
conducted  in  Philadelphia  and  Boston, 
support  the  effectiveness  of 
diphenhydramine  as  a  nighttime  sleep- 
aid.  These  studies  were  randomized, 
double-blind,  two-treatment,  two-period 
crossover  studies  with  each  period 
lasting  1  week.  Both  studies  compared 
50  mg  diphenhydramine  hydrochloride 
to  placebo  in  healthy  adults  who  had 
mild  nonchronic  insomnia. 

In  the  Philadelphia  study, 
diphenhydramine  hydrochloride  was 
significantly  better  (p=0.05)  than 
placebo  for  sleep  latency,  degree  to 
which  medication  helped,  depth  of 
sleep,  and  quality  of  sleep.  At  the  less 
conservative  0.10  level  of  significance, 
diphenhydramine  was  better  than 
placebo  for  the  amount  of  time  spent 
awake  in  bed. 
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In  the  Boston  study,  diphenhydramine 
wae  significantly  better  (pacOOS)  than 
placebo  for  sleep  latency,  degree  to 
which  medication  helped,  depth  of 
sleep,  quality,  of  sleep,  feeling  rested 
upon  awakening,  and  degree  of  energy 
during  previous  day.  At  ^e  less 
conservative  aiO  level  of  significance, 
diphenhydramine  was  better  than 
placebo  for  the  amount  of  time  spent 
awake  in  bed. 

Side  effects  in  both  studies  were  low 
with  expected  side  effects  of 
drowsiness,  dizziness,  and  grogginess 
occurring  more  frequently  in  the 
diphenhydramine  group.  The  differences 
in  other  side  effects  between  the 
treatment  and  placebo  groups  were  not 
significant  The  agency  concludes  that 
these  studies  demonstrate  that 
diphenhydramine  hydrochloride  in  a 
dose  of  SO  mg  is  safe  and  effective  as  an 
ore  ni^ttime  sleep-aid. 

The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Brandi  (Red.  13 
and  14). 

In  a  notice  published  in  the  Fadaial 
Registar  on  April  23. 1982  (47  FR 17740), 
the  FDA's  fcnnaer  Bureau  of  Drugs 
concluded  diat  the  studies  described 
above  (Refs.  1  throu^  12)  resolved 
safety  and  effectiveness  issues  that  had 
been  raised  when  the  advance  notice  ot 
proposed  rulemaking  and  notice  of 
pfopoeed  ralanaldng  were  published  in 
the  Fadatal  Registar.  The  Bureau 
determined,  after  reviewing  all  of  the 
submitted  data,  that  50  mg 
diphenhydramine  hydrochloride  and  76 
mg  diphenhydramine  citrate  were 
appropriate  dosage  levels  in  drug 
products  intended  for  use  as  OTC 
nighttime  sleep-aids.  The  Bureau 
concluded  that  the  citrate  salt  could  be 
considered  identical  to  the 
hydrochloride  salt  because  the  dtrate 
salt  is  rapidly  converted  in  the  stomach 
to  the  hydrochloride  salt  However,  a 
dose  of  76  mg  diphenhydramine  citrate 
is  necessary  to  supply  a 
diphenhydramine  content  equivalent  to 
50  mg  diphenhydramine  hydrochloride. 

The  notice  also  announced  an 
enforcement  policy  to  permit  the  OTC 
marketing  of  diphenhydramine  as  an 
ingredient  in  nighttime  sleep-aid  drug 
products.  The  enforcement  policy 
pennits  the  OTC  marketing  of  such  drug 
products  pending  establishment  under 
the  OTC  drug  review  of  a  final 
Aonograpb  under  which  drug  products 
containing  diphenhydramine  that  are 
intended  for  use  as  OTC  nighttime 
sleep-aids  will  be  generally  recognized 
as  safe  and  effective  and  not 
misbranded. 

The  notice  provided  interested 
persons  an  opportunity  to  submit 


written  comments  for  determining 
whether  further  amendments  ta  or 
revisions  of,  this  policy  are  warranted. 
In  response  to  the  notice,  the  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice  and  one 
individual  submitted  comments.  The 
comment  from  the  Drug  Enforcement 
Administration  was  concerned  with  the 
drug  abuse  potential  of 
diphenhydramine  and  is  addressed  in 
comment  23  below. 

The  other  comment  requested 
clarification  as  to  which  of  the  12 
unpublished  studies  was  the  basis  for 
the  conclusion  that  safety  and 
effectiveness  issues  previously  raised 
wen  resolved.  The  comment  further 
stated  that  such  information  is  needed 
because  information  obtained  by  the 
commentor  under  the  Freedom  of 
Information  Act  reveals  that  at  least  two 
of  the  12  studies  (Refs.  6  and  7)  wera 
found  to  be  grossly  deficient  and 
unacceptable  during  establishment 
inspections  by  the  FDA. 

In  198a  FDA  investigaton  did  visit 
the  researchers  of  the  unpublished 
studies  (Refs.  6  and  7)  to  evaluate  die 
clinical  trials  with  diphenhydramine 
hydrochloride  as  an  OTC  nighttime 
sleep-aid.  The  agency  agrees  that  some 
violations  in  the  protocol  wera  found. 
However,  the  agency  has  detennined 
that  these  violations,  for  the  most  part, 
wera  minor,  and  the  agency  feels  that  it 
is  unlikely  that  they  could  have  had  a 
significant  impact  on  the  rasults. 

In  summary,  the  agency  concludes 
that  the  submitted  data  provide 
sufficient  evidence  to  demonstrate 
general  recognition  of  the  safety  and 
effectiveness  of  diphenhydramine 
hydrochloride  in  a  dose  of  50  mg  and 
diphenhydramine  citrate  in  a  dose  of  76 
mg  for  use  as  an  OTC  nighttime  sleep- 
aid,  and  these  ingredients  ara  included 
in  the  final  monograph. 
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23.  One  comment  was  concerned  with 
the  drug  abuse  potential  of 
diphenhydramine.  The  comment 
submitted  data  from  the  Drug 
Enforcement  Administration's  (DEA) 
System  to  Retrieve  Information  from 
Drug  Evidence  (STRIDE)  and  argued 
that  the  data  show  significant  ciurent 
problems  relating  to  abuae  and 
trafficking  of  diphenhydramine  that  may 
pose  a  serious  risk  to  the  public  health 
(Ref.  1).  The  comment  added  Uiat 
dipheidiydramine  was  involved  in  36 
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criminal  investigations  between  1975 
and  1082.  but  becauaa  dipbenfaydramine 
is  not  edwddad  in  the  ContrdUed 
Substances  Act  it  is  not  a  primary 
ob)ect  of  those  criminal  investigations  in 
which  it  is  encountered. 

The  comment  noted  that  data  from  die 
Drug  Abuse  Wamiog  Networic  (DAWN) 
compiled  by  the  National  Institute  on 
Dpig  Abuse  (NIDA)  have  ranked 
diphenhydramine  in  the  'Top  50"  list  of 
drugs  mentioned  in  overdose  cases  seen 
in  hospital  emeigency  rooms  and  diat 
for  the  period  from  January  to  July  of 
1981,  diphenhydramine  ranked  Z7th  on 
the  list  higher  than  many  contnriled 
substuicea.  including  methadone,  LSD, 
barbiturates,  etbcfalorvynol.  codrine. 
meprobamate.  meperidine, 
amphetamine,  oxazepam,  and 
hydromoiphone  (Ref.  2).  Hie  comment 
added  that  in  1961, 29  percoit  (396)  of 
the  overdose  victims  included  in  the 
DAWN  data  used  dijdumhydramine 
alone,  and  the  zemainingTl  percent 
(961)  used  d^ihenhydramine  in  various 
combinatioBS.  Tlie  comment  stated  that 
the  JBoU  vatiun  iior  taking 
diphenhydramine  'tsas  attributed  to 
psydiic  effiects  or  dependence  in  25 
percent  or  333  cases,  and  suicide 
attempts  in  58  percent  or  781  cases,  llie 
comment  poialed  out  that  the  main 
source  (rfdi|dienhydramine  for  an 
overdose  victim  was  through  legal 
prescriptkm,  but  that  between  1979  and 
1961,  airiydfieist  and  hiueasiug-source 
of  the  dn^  was  from  illicit  sources — 
thefts  and  "street  ba]F8.'* 

The  ooBunent  urged  FDA  to  consider 
die  STRIDE  and  DAWN  data  prior  to 
issuing  rales  diat  would  make 
diphediydramine  more  available  to  the 
drug  abuse  community.  i.e^  through 
OTC  marketing.  Tlie  comment  signed 
that  in  addition  to  STRIDE  and  DAWN 
data,  the  diphenhydramine  abuse 
portrait  includes  divenion  from  foreign 
drug  manufacturers,  transportation  to 
clandestine  laboratories  in  South 
America,  illicit  foimulaticni  into 
methaqualone  "look-alikes,"  smuggling 
bito  the  United  States,  and  domestic 
pharmacy  theft 

The  agency  has  reviewed  the  data 
submitted  by  the  comment  and 
concludes  that  these  data  do  not  present 
a  dear  pictara  of  dehberate  misoae  and 
abuse  of  diphenhydramine,  nor  do  they 
show  that  diphenhydramine  muketed 
OTC  as  a  ni^ttime  sleep-aid  at  a 
recommended  dose  of  50  mg  of 
diphenhydramine  hydrochloride  or  76 
mg  of  diphenh]rdraniine  monocitrate  is 
likely  to  become  a  aerious  risk  to  public 
health  through  abuse. 

The  STRIDE  data  illustrate  diat 
diphenhydramine  had  been  used  to 
produce  counterfeit  methaqualone 


tablet's,  but  do  net  show  that 
dipheidiydramine  was  in  demand  for 
itsell  An  illidt  international  trade  in 
bodi  die  commei  dally  manufactured 
and  oie  dandestneiy  manufactured 
counterfeit  methaqualone  tablets  used 
to  exist  with  a  wide  geographic 
distribotion.  However.  FDA  baa 
reowved  methayiakiae  from  die  United 
States  market  (See  die  FMesd  Ra^i^ 
of  September  17. 1964: 40  FR  36441.) 
Therefore,  the  agency  does  not  believe 
that  the  counterfdting  program  that 
previously  existed  is  a  sufficient  basis  to 
keep  diphenhydramine  off  the  OTC 
maiicet 

An  overdose  per  se  does  not 
necessarily  mean  that  the  drug  in 
question  is  a  (frng  of  abase.  Certainly,  so 
far  as  the  traffiddng  and  diversion  data 
are  concerned,  it  appean  that 
diphenhydramine  was  pmnarily  a  drug 
of  deceit  and  only  secondarily  a  drag  of 
abuse.  Widi  refcrance  to  dM  tisting  of 
diphenhydramine  in  the  DAWN  "Top 
SO"  list  die  agency  questions  whether 
the  overdose  victiaM  were  knowingly 
tajBwg  mpneniiyBrawwne  or  wnether  they 
were  taking  dfphenfaydramine 
manofactured  to  resemble  a  prescription 
drug  product  oont^iing  methaqualone 
and  represented  to  diem  as 
methaqualone.  A  number  of  OTC  drags 
have  been  tevohred  in  das  BKdt  lode- 
alike  dn^  market  and  die  agency  is 
convinced  of  the  serioosness  of  the 
situation.  However,  misuse  of  a  drag 
such  as  dipheidiydramine  that  occure 
because  the  drag  is  represented  as  a 
more  potent  substance  does  not 
necessarily  mean  diat  die  drag  itself  is  a 
drag  of  abase  (See  also  comment  10 
above.) 

The  agency  is  conceraed  about  the 
possibility  of  any  adverse  effects 
resulting  from  the  use  of  OTC  drug 
products,  but  it  also  recognizes  that  a 
number  of  substances  in  the 
marketplace  have  the  potential  for 
misuse  by  some  individuals.  However, 
this  is  not  sufficient  reason  for 
withholding  such  drugs  from  legitimate 
OTC  uses  for  v/hkh  Aey  are  safe  and 
effective.  Hie  reports  of 
diphenhydramine  abuse  cited  by  the 
comment  do  not  indicate  a  widespread 
problem,  nor  do  they  show  any 
correlation  between  this  abuse  and  OTC 
marketing  of  the  drug.  Therefore,  at  this 
time  the  agency  finds  no  reason  why 
diphenhydramine  should  not  be 
available  OTC  as  a  nighttime  sleep-aid. 
Nevertheless,  the  agency  will  continue 
to  monitor  this  situation  carefully  and 
will  take  appropriate  action  if  additional 
information  should  become  available 
concerning  diphenhydramine  abuse  as  a 
result  of  OTC  maiketing. 
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F.  Comments  oa  Scopolamine 

24.  One  comment  requested  the 
agency  to  reconsider  the  Category  U 
classification  of  scopolamine 
compounds  and  reclassify  these 
ingredients  in  Category  ID  for  use  in 
combination  with  other  OTC  nighttioie 
sleep-aid  ingredients. 

The  agoicy's  conclusioos  on 
scopolamine  compounds  as  nighttime 
sleep-aid  ingredients  were  previously 
set  forth  in  the  tentative  finial 
monograph  on  OTC  ni^ttime  sleep-aid 
drug  products  (43  FR  2S544  at  2S548  and 
25575-25578).  The  comment  has 
provided  no  reason  to  alter  these 
conclusions,  nor  have  any  new  data 
been  snhmillsd  to  ths  sgency  since 
publication  of  the  tentative  final 
monograph.  Tberefaie.  scopohnune 
compounds  will  not  be  inchided  in  the 
OTC  nigbtttaae  aleep-aid  final 
monograph. 

n. 

die 

1.  The  agsnqr  has  redesignated 
proposed  Sabfwrt  O  as  Sat^>art  C  and 
has  {daced  the  labeling  sections  of  the 
monoysidi  m  Subpart  C 

2.  The  claim  "reduces  tiase  to  fall 
asleqi  if  you  have  difficulty  falling 
asleep"  has  been  added  to  the 
indteations  section  of  the  monograph. 
The  indication  "helps  fall  asleep"  has 
been  revised  to  read  "helps  you  fall 
asle^  if  you  have  difficulty  falling 
asleep."  (See  comment  12  above.) 

3.  The  definition  of  a  nighttime  sleep- 
aid  has  been  revised  sti^dy.  (See 
comment  12  above.) 

4.  The  warning  hi  S  338.50(c)(3)  has 
been  expanded  to  be  consistent  with  the 
warning  proposed  in  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products  to  read  "Do  not  take  this 
product  if  you  have  asthma,  glaucoma, 
emphysema,  chronic  pulmonary  disease, 
shortness  of  breath,  difficulty  in 
breathing,  or  difficulty  in  urination  due 
to  enlargement  of  the  prostate  gland 
unless  directed  by  a  dioctor."  (For 
discussion  of  the  need  to  expand  the 
warning,  see  the  Federal  Register  of 
January  IJ,  1965: 50  FR  2200  at  2215.) 
The  previously  proposed  requirement 
that  this  warning  be  in  type  at  least 
twice  the  size  as  other  warnings  is  not 
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being  included  in  the  final  monograph 
because  the  agency  believes  that  all 
warnings  for  OTC  nighttime  sleep-aids 
are  important  and  should  be  displayed 
with  equal  prominence  on  the  UioeL 

5.  The  warning  in  S  33&50(c)(4)  has 
been  expanded  and  revised  to  read 
"Avoid  alcoholic  beverages  while  taking 
this  product  Do  not  take  this  product  if 
you  are  taking  sedatives  or  tranquilizers, 
without  first  consulting  your  doctor." 
(See  comment  16  above.) 

6.  The  directions  for  ni^ttime  sleep- 
aids  in  the  proposed  and  tentative  final 
monographs  sUted  "*  *  *  once  daily  at 
bedtime  •  •  • ."  The  agency  believes 
that  the  phrase  "once  daily"  implies  that 
these  products  are  to  be  taken  every 
day.  when  in  fact  they  should  be  taken 
only  if  the  user  has  difficulty  in  falling 
asleep.  Therefore,  the  directions  in  the 
final  monograph  have  been  revised  to 
state  that  the  dose  is  to  be  taken  "*  *  * 
at  bedtime  if  needed  *  *  *"  instead  of 

"*  *  *  once  daily  at  bedtime  •  •  • ." 

7.  in  an  effort  to  simplify  OTC  drug 
labeling,  the  agency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs  on 
the  basis  that  the  word  "doctor"  is  mora 
commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  other  appUcable  OTC  drug 
regulations  will  give  manufacturers  the 
option  of  using  either  the  word 
"physician"  or  the  word  "doctor."  This 
final  monograph  includes  that  option. 
(See  I  338.50(e).) 

8.  The  agency's  final  decision  on  the 
appropriateness  of  a  combination  of  a 
nighttime  sleep-aid  and  an  internal 
analgiesic(s)  is  not  being  addressed  at 
this  time,  but  will  be  addressed  in  a 
future  issue  of  the  Federal  Registw. 
(See  comment  20  above.) 

9.  The  ingredients  doxylamine 
succinate,  phenyltoloxamine  dihydrogen 
citrate,  and  pyrilamine  maleate  were 
listed  in  the  tentative  final  monograph 
as  Category  HI  ingredienU  (43  FR  25579). 
Because  no  additional  data  were 
submitted  that  establish  the  general 
recognition  of  safety  and  effectiveness 
of  these  ingredients  as  OTC  nighttime 
sleep  aids,  they  are  not  included  in  the 
final  monograph.  (See  also  comment  21 
above.)  However.  OTC  nighttime  sleep- 
aid  dn^  products  containing 
doxylamine  succinate  are  presently 
being  marketed  under  approved  NDA's. 
The  agency  advises  that  the  marketing 
status  of  those  products  is  unaffected  by 
diis  final  monograph. 

la  Diphenhydramine  hydrochloride 
and  diphenhydramine  citrate  are 
Included  in  the  monograph  for  use  as 


OTC  nighttime  sleep-aids.  (See  comment 
22  above.) 

m.  Tbe  Agency's  Final  Condusions  on 
OTC  Nighttime  Sleep-Aid  Drag  Products 

Based  on  the  available  evidence,  the 
agency  is  issuing  a  final  monograph 
establishing  conditions  under  which 
OTC  nighttime  sleep-aid  drug  products 
are  generally  recognized  as  safe  and 
effective  and  not  misbranded. 
^ecifically.  the  agency  has  determined 
that  the  only  ingredients  that  have  been 
determined  to  be  monograph  conditions 
are  diphenhydramine  hydrochloride  and 
diphenhydramine  citrate.  All  other 
ingredients  considered  in  this 
rulemaking  have  been  determined  to  be 
nonmonograph  conditions  for  use  as  a 
nighttime  sleep-aid:  doxylamine 
succinate,  methapyrilene  fumarate, 
methapyrilene  hydrochloride, 
phenyltoloxamine  dihydrogen  citrate, 
pyrilamine  maleate,  ammonium 
bromide,  potassium  bromide,  sodium 
bromide,  scopolamine  aminoxide 
hydrobromide.  scopolamine 
hydrobromide,  acetaminophen,  aspirin. 
saUcylamide.  thiamine  hydrochloride, 
and  passion  flower  extract.  Any  drug 
product  marketed  for  use  as  an  OTC 
nighttime  sleep-aid  that  is  not  in 
conformance  with  the  monograph  (21 
CFR  Part  338)  may  be  considered  atkew 
drug  within  the  meaning  of  section 
201(p)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321(P))  and 
misbranded  under  section  502  of  the  act 
(21  U.S.C  352)  and  may  not  be  maiketed 
for  this  use  unless  it  is  the  subject  of  an 
approved  NDA.  There  are  several 
nighttime  sleep-aid  drug  products 
containing  doxylamine  succinate  that 
are  presently  being  marketed  OTC 
under  approved  NDA's.  The  agency 
advises  that  the  marketing  status  of 
those  products  is  unaffected  by  this  final 
monograph.  If  any  drug  manufacturer 
believes  that  there  are  adequate  data 
establishing  general  recognition  of  the 
safety  and  effectiveness  of  doxylamine 
succinate  as  an  OTC  nighttime  sleep- 
aid,  such  data  may  be  submitted  in  an 
appropriate  citizen  petition  to  amend  the 
monograph.  (See  21  CFR  10.30.) 
The  agency  has  examined  the 
economic  consequences  of  this  final  rule 
in  conjunction  with  other  rules  resulting 
from  the  OTC  drug  review.  In  a  notice 
published  in  the  Fednal  Register  of 
February  &  1983  (48  FR  5806).  the  agency 
announced  the  availability  of  cm 
assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  established  by  Executive 
Order  12291.  The  agency  therefore 


concludes  that  no  one  of  these  rriles. 
including  this  final  rule  for  OTC 
nighttime  sleep-aid  drug  products,  is  a 
major  rule. 

"The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  mi^t  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  the  requirement  for  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  final  rule  for  OTC 
nighttime  sleep-aid  drug  products 
because  the  proposed  rule  was  issued 
prior  to  January  1, 1981,  and  is  therefore 
exempt. 

The  agency  has  determined  tmder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  338 

Labeling.  Nighttime  sleep-aid  drug 
products.  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  and  the 
Administrative  Procedure  Act, 
Subchapter  D  of  Chapter  I  of  Title  21  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  new  Part  338,  to 
read  as  follows: 

PART  338-NiGHmME  SLEEP-AID 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Sultpart  A— General  Provi«iooa 

33&1    Scope. 
338.3    Derinition. 

Subpart  B — Active  Ingredienta 

338.10    Nighttime  sleep-aid  active 
ingredients. 

Subpart  C— LabeiiBg 

338.50    Lat>eUng  of  nighttime  sleep-aid  drug 
products. 
Autbority:  Sees.  201  (p).  502,  505.  701.  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  a.  .ended  by  70  Stat. 
919  and  72  Stat  948  (21  U.&C  321(p).  352,  355, 
371):  5  U.S.C  553;  21  CFR  5.10  and  5.11. 

SubiMrt  A--<2en«ral  Provisions 

§338.1    Scope. 

(a)  An  over-the-counter  nighttime 
sleep-aid  drug  product  in  a  form  suitable 


FedewJ  Rsgister  /  Vol.  54.  No.  29  /  Tnesday.  February  14.  1069  /  Rules  and  Regulations  6827 


for  oral  administration  is  generaUy 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  part  and  each  general 
condition  established  in  {  330.1  of  this 
chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

fS384    DeflnWoa 

As  used  in  this  part* 

Nighttime  aleep^id.  A  drug  that  is 
useful  tat  tbe  relief  of  occasional 
sleeplessness  by  individuals  who  have 
difficulty  falling  asleep. 

Subpart  B—Actlve  InQfedtents 
1338,10    NlQMtiine  sieepeid  active 


The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient  in 
(338.50(d): 

(a)  Diphenhydramine  hydrochloride. 

(b)  Diphei^draniine  citrate. 


(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  a  "nighttime  sleep-aid." 


(b)  Indications.  The  labeling  of  the 
product  states,  under  the  beading 
"Indications,"  one  or  more  of  the 
phrases  listed  in  this  paragraph.  Other 
truthful  and  nonmisleading  statements, 
descrilring  cmly  the  indications  for  use 
that  have  been  established  and  listed  in 
this  para^aph  (b),  may  also  be  used,  as 
provided  in  S  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  act  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
conuneroe  of  unapproved  new  drugs  in 
vii^tion  of  sectiiHi  505(a)  of  tbe  act 

(1)  ("Helps  you"  or  "Reduces  time  to") 
"fall  asle^  if  you  have  difficulty  falling 
asleep." 

(2)  'Tor  relief  of  occasional 
8ieq>lesmess." 

(3)  "Helps  to  reduce  difficulty  falling 
asleep." 

(c)  Warning  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "Do  not  give  to  cfaUdien  under  12 
years  (rf  age." 

(2)  "If  s&eplessness  pereists 
continuously  for  more  than  2  weelis. 
consult  your  doctor.  Insomnia  may  be  a 
symptom  of  serious  underlying  medical 
illncass." 

(3)  "Do  not  take  this  product  if  you 
have  asthma,  glaucoma,  emphysema, 
chronic  pufanoniaiy  disease,  shortness  of 
breath,  difficulty  in  breathing,  or 


difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  unless 
directed  by  a  doctor." 

(4)  "Avoid  alcohoUc  beverages  while 
taking  this  product  Do  not  take  this 
product  if  you  are  taking  sedatives  or 
tranquilizers,  without  first  consulting 
your  doctor." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §  338.10(aJ.  AdulU  and 
diildren  12  yean  of  age  and  over  Oral 
dosage  is  50  milligrams  at  bedtime  if 
needed,  or  as  directed  l^  a  doctor. 

(2)  For  products  containing 
diphenhydramine  citrate  identified  in 
§338.10(6).  Adults  and  children  12  yeara 
of  age  and  over  Oral  dosage  is  76 
milligrams  at  bedtime  if  needed,  or  as 
directed  by  a  doctor. 

(e)  Tbe  word  "lAysician"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  in  this 
section. 

Dated:  lanuaiy  17,  taoA. 

Commisuonw  of  Pood  and  Drugs. 

(FR  Doc  89-3384  Filed  2-13-88: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PuMK  HeeHn  Sennce 

AvaHabiUty  of  Qranta  for  Adoleacent 
Family  Life  Detnonati  atlon  Proiecta 

AOmcv:  Office  of  Adolescent  Pregnancy 
Programs,  Office  of  Population  Affairs, 
PHS.HHS. 
action:  Notice. 


;  The  Office  of  Adolescent 
Pregnancy  Programs  (OAPP)  requests 
applications  for  grants  under  the 
Adolescent  Family  Life  (AFL) 
Demonstration  Grants  Program.  These 
grants  are  for  community-based  and 
community-supported  demonstration 
fwojects  to  find  effective  means  of 
encouraging  abstinence  from  adolescent 
premarital  sexual  activity,  promoting 
adoption  as  an  alternative  to  adolescent 
parenting,  and  establishing  innovative, 
comprehensive  and  integrated 
approaches  to  the  delivery  of  services  to 
pregnant  adolescents,  adolescent 
parents  and  their  children.  Funds  are 
available  for  approximately  16  projects, 
which  may  be  located  in  any  State,  the 
territories  of  Puerto  Rico,  the  U.S.  Virgin 
bland*.  Guam,  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Republic  of  Palau.  Republic  of 
the  Marshall  Islands  and  the  Federated 
States  of  Micronesia. 


I  Application  kits  may  be 
obtained  from  and  applications  must  be 
submitted  to:  Grants  Management 
Office,  OfBce  of  Adolescent  Pregnancy 
Pre^ams,  OPA.  Room  736E,  Hubert  H. 
Hiunphrey  Building.  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 

BATI:  To  receive  consideration  grant 
applications  must  be  received  by  die 
(kants  Management  Officer  by  April  17, 
1960.  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either  (1)  received  on  or  before  the 
deadline  date,  or  (2}  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not  meet 
the  deadline  will  be  considered  late 
applications  and  will  be  retiimed  to  the 
applicant 

KM  FURTMBI  NmVNMATION  CONTACT: 
Grants  Management  Office  at  202-245- 
0146  or  Program  Office  at  202-245-7473. 
Staff  are  available  to  answer  questions 
and  provide  limited  technical  assistance 
in  the  preparation  of  grant  applications. 


SU^PLOMMTARV  MFOMIATION:  Title  XX 

of  the  Public  Health  Service  Act  42 
U.S.C  SOOe,  et  seq.,  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  award  grants  for  demonstration 
projects  to  provide  services  to  pregnant 
and  nonpregnant  adolescents, 
adolescent  parents  and  their  familiee. 
(Catalog  of  Federal  Domestic  Assistance 
Number  13.995)  Titie  XX  authorize* 
grants  for  two  types  of  demonstration 
projects:  (1)  Projects  which  provide 
"can  services"  only  [i.e..  services  for 
the  provision  of  care  to  pregnant 
adolescents,  adolescent  parents  and 
their  families);  and  (2)  projects  which 
provide  "prevention  services"  only  (/.e.. 
services  to  prevent  adolescent 
premarital  sexual  relations). 

The  Office  of  Adolescent  Pregnancy 
Programs  intends  to  make  avaUable 
approximately  $2  million  to  be 
expended  by  grantees  to  siqiport  an 
estimated  16  AFL  demonstration 
projects.  Two  categories  of  projects  will 
be  supported:  (1)  Traditional 
demonstration  projects  with  evaluation 
components  as  described  and  limited  by 
the  statute:  and  (2)  evaluation-intensive 
projects  specifically  designed  to  produce 
research  quidity  information  bearing  on 
the  effectiveness  of  the  demonstration 
intervention.  An  applicant  may  submit  a 
proposal  for  a  local  care  or  local 
prevention  project  or  a  national  multi- 
site  prevention  project  with  at  least  two 
sites  in  different  States.  The  average 
award  for  a  local  prevention  project  will 
be  $80,000,  with  a  range  between  $40,000 
and  tl504)00,  and  between  $100,000  and 
$250,000  for  a  national  multi-site 
prevention  project  The  average  award 
for  a  local  care  project  will  be  $1504X)0, 
with  a  range  between  $60,000  and 
$200,000.  In  the  case  of  evaluation- 
intensive  propoaal*,  awards  may  range 
up  to  20  percent  higher  than  the  level* 
indicated  above.  The  award  level*  for 
evaluation-intensive  projects  will 
include  both  intervention  and  evaluation 
funding,  and  evaluation  activities  may 
account  for  iq>  to  30  percent  of  the  total 
award. 

Grants  may  be  approved  for  project 
periods  of  up  to  3  years.  Grantees  who 
receive  3  years  of  funding  may  than 
apply  for  an  additional  2  years  of 
funding  through  a  competitive  process. 
Competing  grant  renewal  applicatioB* 
will  be  accepted  from  current  AFL 
grantees  whose  grants  will  end  on 
August  31, 1989  or  September  30, 1960 
and  who  will  have  received  fewer  than  9 
years  of  funding. 

Grants  are  funded  in  annual 
increments  (budget  periods).  Funding  for 
all  approved  budget  periods  beyond  the 
first  year  of  a  grant  is  contingent  upon 
the  availability  of  funds,  satisfactory 


progress  of  the  project  and  adequate 
stewardship  of  Federal  funds.  A  grant 
award  may  not  exceed  70  percent  of  the 
total  cost  of  the  project  for  the  first  aiu) 
second  years,  and  60  percent  for  the 
third  year.  For  those  grantees  who  are 
then  funded  for  an  additional  2  years, 
the  grant  award  may  not  exceed  50 
percent  for  the  fourth  year  and  40 
percent  for  the  fifth  and  final  year.  The 
non-Federal  share  of  the  project  costs 
may  be  provided  in  cash  expenditures  or 
fairiy  evaluated  in-kind  contributions, 
indUding  plant  equipment  and  services. 

Hie  specific  services  which  may  be 
funded  under  Title  XX  are  listed  below 
under  care  programs  and  prevention 
program*. 

Eligible  Applicant* 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
anily  for  a  grant.  Grants  are  awarded 
only  to  those  organizations  or  agencies 
which  demonstrate  the  capability  of 
providing  the  proposed  services  and 
which  meet  the  statutory  requirements. 

Care  Programs 

Under  this  announcement  funds  are 
available  for  local  care  demonstrations 
only  and  not  for  multi-site  national 
projects.  The  project  site  must  be 
identi^ed  in  the  application  rather  than 
selected  after  the  grant  is  awarded. 

Under  the  statute  the  purpose  of  care 
program*  is  to  establish  innovative, 
comprehensive,  and  integrated 
approaches  to  the  deUvery  of  care 
services  for  pregnant  adolescents  and 
adolescent  parents  luider  19  years  of  age 
at  program  entry,  with  primary 
enqihasis  on  unmarried  adolescents  who 
are  17  years  old  or  younger  and  for  their 
{amilies.  This  includes  young  fathers 
and  their  families.  The  Office 
encourages  the  submission  of  care 
applications  which  propose  innovative 
ways  of  involving  families,  of  promoting 
adoption  as  a  positive  option,  and  of 
stressing  self-sufficiency  skills  such  as 
sdwol  completion  (in  mainstream  or 
alternative  schools  and  GED  programs) 
and/or  job  training  and  preparation  that 
will  assist  pregnant  adolescents  and 
adolescent  parents  to  become 
productive  independent  contributors  to 
family  and  community  life.  Applicants 
riwuld  propose  sound  approaches  to 
strengthening  family  commitment  and 
addressing  the  underlying  problems  that 
lead  adolescents  into  out-of-wedlock 
pregnancy  as  well  as  offering  innovative 
approadies  to  presenting  adoption  as  an 
option  for  adolescent  parents. 
Applicants  should  base  their  approaches 
iqton  an  assessment  of  existing 
propams  and,  where  appropriate,  upon 


effort*  to  establish  better  coordination, 
integration  and  linkages  among  such 
existing  programs. 

Applicants  for  care  programs  are 
required  to  provide,  either  directly  or  l^ 
referral  the  following  10  core  services: 

(1)  Pregnancy  testing  and  maternity 
counseling; 

(2)  Adoption  counseling  and  referral 
services  which  present  adoption  as  an 
cation  for  pregnant  adolescent*, 
including  referral  to  licensed  adc^tion 
agencies  in  the  community  if  the  eligible 
grant  recipient  is  not  a  licensed 
adoption  agency; 

(3)  Primary  and  preventive  health 
services,  including  prenatal  and 
postnatal  care; 

(4)  Nutrition  information  and 
counseling; 

(5)  Referral  for  screening  and 
treatment  of  venereal  disease; 

(6)  Referral  to  appropriate  pediatric 
care; 

(7)  Educational  services  relating  to 
family  life  and  problems  associated  with 
adolescent  prtwnnritnl  ■ay^ial  relations 
including: 

(a)  Information  about  adoption, 

(b)  Education  on  the  responsibilities 
of  sexuality  and  parenting, 

(c)  Hie  development  of  material  to 
support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parents,  schools, 
youth  agencies  and  health  providers  to 
educate  adolescents  and  preadolescents 
concerning  self-discipline  and 
responsibility  in  human  sexuality; 

(8)  Appropriate  educational  and 
vocational  services; 

(9)  Mental  health  services  and  referral 
to  mental  health  services  and  to  other 
appropriate  physical  health  services; 

(10)  Counselhig  and  referral  for  family 
plaiming  services. 

Not*. — No  funds  provided  under  Title  XX 
may  be  used  for  the  provinon  of  family 
planning  services  other  tlian  counselii^  and 
referral  services  unless  appropriate  family 
planning  services  are  not  otherwise  available 
in  the  community. 

In  addition  to  the  10  required  core 
services  listed  above,  applicants  for  care 
projects  may  provide  any  of  the 
following  supplemental  services: 

(1)  Referral  to  licensed  residential 
care  or  maternity  home  services; 

(2)  Child  care  sufficient  to  enable  the 
adolescent  parent  to  continue  education 
or  to  enter  into  employment 

(3)  Consumer  education  and 
homemakinff 

(4)  Counseling  for  the  immediate  and 
extended  family  members  of  the  eligible 
person; 

(5)  Transportation;  and 
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(6)  Outreach  services  to  families  of 
adolescents  to  discourage  sexual 
relations  among  uxMoiandpated  minors. 

Within  the  context  of  providing  the 
required  core  plus  any  supplemental 
services  and  devel(q>ing  evaluation 
strategie*.  applicant*  *hottld  pay 
particular  attention  to  the  following 
aspects  of  Title  XX: 

•  Enablementof  pregnant  adolescents 
to  obtain  proper  care  and  to  assist 
pregnant  adolescents  and  adolescent 
parents  to  become  productive 
contributors  to  family  and  commimity 
life.  This  usually  entails  follow-up  for  2 
years  post-partum. 

•  Involvement  of  the  families  of 
pregnant  adolescents  and  adolescent 
parents,  including  the  father  of  the  baby, 
and  assisting  families  and  adolescent* 
to  understand  and  resolve  the  societal 
causes  which  are  associated  with 
adolescent  pregnancy. 

•  The  promotion  of  adoption  as  an 
alternative  for  adolescent  parents. 

•  Provision  of  services  after  the 
delivery  of  the  baby.  This  is  the 
continuation  of  service  to  clients  until 
adolescent  parents  have  become  or  are 
well  on  their  way  to  becoming 
*^roductive  independent  contiibutors  to 
family  and  community  life"  and  their 
chUdien  are  developing  normally 
physically,  inteUectually  and 
emotionally.  This  is  usually  about  2 
years  after  delivery. 

•  Provision  of  support  by  family 
members,  voluntary  associations, 
religious  and  charitable  organization* 
and  other  groups  in  the  private  sector  in 
order  to  help  adolescents  and  their 
families  deal  with  the  complex  issues 
stuTounding  adolescent  pregnancy. 

Prevention  Programs 

Under  this  announcement  funds  are 
available  for  both  local  and  multi-site 
national  projects.  A  multi-site  natiomd 
project  must  have  at  least  two  sites  in 
different  States. 

The  purpose  of  prevention  programs  is 
to  find  effective  means  within  the 
context  of  the  family  of  reaching 
adolescents,  both  male  and  female, 
before  they  become  sexually  active  in 
order  to  maximize  the  guidance  and 
support  available  to  adolescents  bom 
parents  and  other  family  members  in 
promoting  abstinence  firom  adolescent 
premarital  sexual  relations.  OAPP  is 
soUdting  appUcations  for  grants  to 
provide  iimovative  approaches  to  family 
life  educational  services  that  dearly  and 
unequivocaUy  promote  abstinence 
unmarried  adolescents.  Applicants  for 
prevention  programs  are  not  required  to 
provide  any  specific  number  of  services; 
a  proposal  may  indude  any  one  or  more 
of  the  following  services  as  appropriate: 


(1)  Educational  services  relating  to 
family  life  and  problems  associated  with 
adcdescent  premarital  sexual  relations 
induding: 

(a)  Information  about  adoption, 

(b)  Educatim  on  the  responubUities 
of  sexuality  and  parenting. 

(c)  The  development  of  material  to 
support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parent*,  school*, 
youth  agendes  and  health  providers  to 
educate  adolescents  and  preadolescent* 
concerning  *elf-disdpline  and 
responsibility  in  human  sexuahty; 

(2)  ^yprofviate  educational  and 
vocationial  services; 

(3)  Counseling  lot  the  immediate  and 
extended  family  members  of  the  eligible 
person; 

(4)  Transportation; 

(5)  Outreach  services  to  families  of 
adolescents  to  discourage  sexual 
relations  among  unemandpated  minors; 

(6)  Pregnancy  testing  and  maternity 
counseling: 

(7)  Nutrititm  information  and 
counseling;  and 

(8)  Referral  for  screening  and 
treatment  of  venereal  disease. 

The  following  application 
requirements  contain  information 
collections  subject  to  OMB  ap|»oval 
under  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  96-511).  These  infonnation 
collections  have  been  approved  by  OMB 
under  control  number  0937-0186. 

^plications  requesting  support  for 
prevention  projects  should  propose 
innovative,  value-based,  family-centered 
approaches  to  promoting  adolescent 
abstinence,  affirming  s«aial  relations  in 
tfie  context  of  marriage.  ^>plicants 
should  promote  parents  as  primary  sex 
educators  of  their  children  and 
emphasize  the  provision  of  support  by 
other  family  members,  voluntary 
assodations,  religious  and  charitable 
organization*  and  other  groups  in  the 
private  sector  in  order  to  help 
adolescents  and  their  familiet*  deal  with 
complex  issues  of  adolescent  premarital 
sexual  relations.  Prevention  appUcants 
are  encouraged  to  propose  innovative, 
value-based  approaches  which  will 
improve  our  understanding  of  effective 
strategies,  as  opposed  to  duplicating 
approaches  wlidch  focus  merely  on 
improving  knowledge,  communication 
and  assertiveness  skills. 

Evaluation 

Section  2006(b)(1)  of  Htle  XX  require* 
each  grantee  to  expend  at  least  one 
percent  but  not  more  than  five  percent 
of  the  funds  received  under  Titie  XX  on 
evaluation  of  the  project  In  some  cases, 
waivers  of  the  five  percent  limit  on 
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evahiatioa  (tee  MCtion  2000(bXl))  may 
baimitod. 

Aa  tUa  ia  a  danwnatratiod  iwogram, 
all  appUcationa  an  raquirad  to  hava  an 
avaluation  componant  of  high  qoality 
cumtatant  with  the  aoope  of  the 
propoaed  proiect  and  the  fending.  In  this 
round  of  ooaqietitioii,  the  Office  will 
conaider  waiving  the  five  percent  limit 
up  to  a  maximam  of  30  percent  for 
appUcatkiDS  which  propoee  to  compete 
aa  EvahiatioihIntentiv9  projects. 
Applicants  who  wish  to  compete  under 
this  category  must  propose  a  profect 
with  a  strong  evalnalion  design  wliidi 
focuaes  on  ootoxana  vaiiablaa  consistent 
with  the  key  purposes  of  Title  XX 
famliMUng  but  not  limited  to  fondly 
inrohrement  adoption  and  adolMcent 
abstinmce.  All  project  evaluations 
should  monitor  program  processes  to 
determine  whether  the  program  has 
been  cairiad  out  as  planned.  In  addition, 
these  evaluations  should  address 
queetions  pertaining  to  program  impact 
1^  is  the  program  effective,  for  whom  is 
it  effective  and  under  what  eowttticms  is 
it  effectlveT  The  evaluation  design  may 
measure  any  of  the  following:  (1)  What 
effect  variations  fo  service  delivery  have 
on  client  outcomes;  (2)  how  service 
delivery  and  corresponding  client 
outcomee  are  influenced  by  variationa  in 
client  population  characteristics:  or  (3) 
the  extent  to  which  particular 
inatitutional  settings,  linkages  with  other 
provider  agencies  or  other 
organixaticMial  characteristics  affect  the 
capacity  td  a  proiect  to  provide  the 
aarvioea  in  an  effective  manner. 
Emphaaia  muat  be  placed  on  measuring 
variablse  which  are  integral  to  the 
project's  proposed  intervention  and 
which  are  central  to  the  purposes  of  the 
AFL  program.  Propoaals  must  show 
serioas  attention  to  problems  of  data 
collection  and  verification,  muat 
demonatrate  sample  sixe  sufficiency 
(emphasizing  techniquee  for  controlling 
for  attrition)  and  must  utilize  a  strong 
research  design,  using  randomized 
control  or  matched-comparison  groups 
for  measurement  where  possible. 
AppUcaticms  for  Evaluation-Intensive 
ewards  will  be  reviewed  with  like 
applications. 

Section  2006(bH2)  requires  that  an 
organization  or  an  entity  independent  of 
the  yantee  providing  services  assist  the 
grantee  in  evaluating  the  project. 
Partiailarly  in  the  case  of  Evaluation- 
Intensive  proposals,  the  OAPP  strongly 
recommends  extensive  collaboration 
between  the  applicant  organisation  and 
the  propoaed  evaluator  in  die 
development  of  the  intervention, 
develofwient  of  the  research 
hypothiMis(es),  identification  of  the 


variablea  to  be  meaaored  and  timetable 
for  initiatioa  of  the  intervention, 
baaeline  Bseaaurement,  and  ongoing 
evahiation  data  collection  and  analysis. 
Failure  to  integrate  the  intervention  and 
evaluatkMi  components  to  the 
satisfoction  of  reviewers  will  result  in 
rejection  of  die  proposal. 

Application  Requiraosents 

Applications  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  in  the  application  kits 
provided  by  the  OAPP.  Apiriicants  are 
required  to  submit  an  application  signed 
by  an  individual  authorized  to  act  for 
the  apfriicant  agency  or  organization 
and  to  assume  for  the  organization  die 
obligations  imposed  by  ue  terms  and 
conditions  of  the  grant  award. 

It  should  be  noted  that  grantees  may 
not  teach  or  promote  religion  in  their 
AFL  project  Each  grant  project  must  be 
accessible  to  the  public  generally,  not 
just  to  those  of  a  particular  religious 
afBliation. 

Under  sec.  2011(a)  of  the  Act  grantees 
may  no(  provide  abortions'  or  abortion 
counseling  or  referral  and  may  not 
advocate,  promote  or  encourage 
abortion.  Only  if  both  the  adolescent 
and  her  parents  request  abortion 
counseling  may  a  grantee  provide 
referral  for  abortion  counseling  to  a 
pregnant  adolescent. 

Additional  Requirements 

Applicanta  for  grants  must  also  meet 
thefollowing  requirements: 

(1)  Requirementa  for  Review  of  an 
Application  by  the  Governor.  Section 
2006(e]  of  Title  XX  requires  that  each 
applicant  shall  provide  the  Governor  of 
the  State  in  which  the  applicant  is 
located  a  copy  of  each  appUcation 
submitted  to  OAPP  for  a  grant  fat  a 
demonatration  project  for  services  under 
this  Title.  The  Governor  has  60  days 
from  the  receipt  date  in  which  to 
provide  comments  to  the  applicant 

An  applicant  may  comply  with  this 
requirement  by  submittixig  a  copy  of  the 
applicatitm  to  the  Governor  of  the  State 
in  wdiidi  die  applicant  is  located  at  the 
same  time  the  application  is  submitted 
to  OAPP.  To  inform  the  Governor's 
office  (rf  the  reason  for  the  submission,  a 
copy  of  this  notice  should  be  attadied  to 
the  application. 

(2)  Review  Under  Executive  Order 
1237Z  Applications  under  this 
announcement  are  subject  to  the  review 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  as  implemented  by  45  CFR 
Part  100  (Intergovernmental  Review  of 
DHHS  Programs  and  Activities)  which 
established  a  process  for  consulting  with 


State  end  local  elected  officials  on 
proposed  Federal  financial  assistance. 

Tlie  application  kit  contains 
information  to  guide  applicants  in 
fulfilling  the  above  requirements. 

Application  Consideration  and 
Assessment 

Applications  which  are  judged  to  be 
late  or  whidi  do  not  oonfoim  to  the 
requirements  of  this  program 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  so  notified, 
and  the  applications  will  be  returned. 
All  other  applications  will  be  reviewed 
and  assessed  eccording  to  the  following 
criteria: 

(1)  The  capacity  of  the  proposed 
applicant  (Hganization  to  provide  the 
rapid  and  effective  use  of  resources 
needed  to  conduct  the  project  collect 
data  and  evaluate  it  This  includes 
personnel  time  and  facilities.  (15  points) 

(2)  The  applicant's  presentation  of  an 
appropriate  project  methodology, 
includins  *  clear  statement  of  goals  and 
objectives  consistent  with  Tide  XX, 
reasonable  methods- for  achieving  die 
objectives,  a  reasonable  workplan  and 
timetable  and  a  clear  statement  of 
results  or  benefits  expected.  (20  points) 

(3)  The  applicant's  provision  for 
complying  with  the  legislation's 
requirements  io  involve  families  in  the 
delivery  of  services;  in  the  case  of  care 
programs  to  promote  adoption  as  a 
positive  alternative;  and  in  the  case  of 
prevention  programs  to  clearly  and 
unequivocally  promote  abstinence  from 
adolescent  premarital  sexual  activity, 
affirming  sexuality  in  the  context  of 
marriage.  (20  points) 

(4)  The  applicant  s  documentation  of 
the  innovativeness  of  the  program 
approach  and  its  worth  for  testing  and 
replication.  (IS  points) 

(5)  The  applicant  s  presentation  of  a 
detailed  evaluation  plan,  indicating  an 
understanding  of  program  evaluation 
methods  and  reflecting  a  practical 
technically  soimd  approach  to  assessing 
the  project's  achievement  of  program 
objectives.  (20  points). 

Nets. — Applications  will  be  reviewed  in 
two  separate  categories  according  to  whether 
they  are  standard  demonstration  proposals 
with  limited  evaliutioas  or  Evaluation- 
Intensive  proposals. 

(6)  The  applicant's  provision  for  the 
reqidrements  set  forth  in  Section  200e(a) 
of  Tide  XX  of  die  Public  Healdi  Service 
Act  (10  points) 

In  making  grant  award  decisions,  the 
Deputy  Assistant  Secretary  for 
Population  Affairs  will  take  into  accotmt 
the  extent  to  which  grants  approved  for 
funding  will  provide  an  appropriate 
distribution  of  resources  throughout  the 


country,  die  priorities  in  section  2006(a) 
and  the  foctors  in  section  2006(b)  of 
"Hde  XX  of  the  Public  Healdi  Service 
Act  and  other  factors,  focusing  on: 

(1)  The  reasonableness  of  the 
estimated  cost  to  the  government 
considering  the  anticipated  residts; 

(2)  The  hicidence  of  adolescent 
pregnancy  and  the  availability  of 
services  in  the  geographic  area  to  be 
served; 

(3)  The  community  commitment  to  and 
involvement  in  planning  and 
implementation  of  the  demonstration 
project 

(4)  The  nature  of  the  orgfuiization 
applying: 

(5)  The  population  to  be  served; 
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SI)  The  organizational  model(s)  for 
verv  of  service: 
[7]  The  usefuhiess  for  policymakers 
and  service  providers  of  the  proposed 
project  and  its  potential  for 
complementing  existing  AFL 
dononstraticHi  models; 

(8)  The  applicant  s  proposed  plans  to 
access  continued  commuidty  funding  as 
Federal  funds  decrease  and  end;  and 

(9)  The  applicant  s  capacity  to 
adndniater  funds  responsib^. 

OAPP  does  not  release  imormation 
about  individual  applicaticms  during  the 
review  process  until  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  applicants 
will  be  notified  by  letter  of  the  outcome 


of  their  applications.  The  official 
document  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amount  of  money  awarded,  the  purpose 
of  the  grant  the  terms  and  conditions  of 
the  grant  award,  and  the  amoimt  of 
funding  to  be  contributed  by  the  grantee 
to  project  costs. 

Dated:  January  4, 1988. 

NabHsCabaniss, 

D^Mity  Assistant  Secretary  for  PopulaUoa 
Affairs. 

[FR  Doc  88-3398  Filed  2-13-88: 8i45  a  a] 
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ENVIRONMENTAL  PnOTECnON 
AGENCY 

40  CFR  Part  149 

(mL-3379->] 

Critorta  for  ktonttfytng  CrWeal  Aqultar 


AMNCV:  Environmental^  Protection 

Agency. 

action:  Final  rule. 


r.  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is  issuing  a 
final  rule  which  revises  the  Agency's 
existing  regulations  for  identifying  a 
Critical  Aquifer  Protection  Area 
(CAPA).  In  general,  a  CAPA  is  an  area 
which  is  particularly  vulnerable  to 
contamination,  in  which  contamination 
is  reasonably  foreseeable  unless  a 
control  program  is  implemented,  in 
which  contamination  would  cause 
significant  economic,  environmental  or 
social  costs,  and  which  is  all  or  part  of  a 
Sole  Source  Aquifer.  CAPA  designation 
is  a  requirement  for  an  area  to  be 
eligible  to  receive  grants  under  section 
1427  of  the  Safe  Drinking  Water  Act 
(SDWA)  pertaining  to  the  Sole  Source 
Aquifer  Demonstration  Program. 
DATE  The  rule  is  effective  on  March  16. 
1989.  In  accordance  with  40  CFR  23.7, 
this  regulation  shall  be  considered  flnal 
Agency  action  for  purposes  of  judicial 
review  at  1:00  p.m.,  Eastern  Standard 
Time  on  February  28, 1989. 
AOOMEM:  The  docket  for  this  rule  is 
available  for  public  inspection  at  Public 
Reference  Unit.  U.S.  Environmental 
Protection  Agency.  Room  M2404, 401  M 
Street  SW.,  Washington,  DC  204ea  and 
all  ten  of  the  EPA  Regional  Office 
Libraries  during  operating  hours. 

rOR  RMTHm  INFOmiATION  CONTACT: 

Charles  |ob.  Office  of  Ground- Water 
Protection,  (WH-550G),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington.  DC  20460. 
(202)  382-7077. 
•U^njEMKNTARV  mFONMATION: 

L  intiodiictloD 

Section  1427  of  the  Safe  Drinking 
Water  Act  (SDWA).  42  U.S.C.  300h-6. 
establishes  a  program  to  demonstrate 
techniques  for  protecting  Critical 
Aquifer  Protection  Areas  (CAPA)  within 
sole  or  principal  source  aquifers  (SSA) 
and  authorizes  grant  funds  through  a 
grant  application  procedure  for  this 
purpose. 

SOWA  section  1427  also  requires  that 
demonstration  projects  must  meet 
certain  criteria  to  be  eligible  for  funding. 
EPA  promulgated  regulations  in  1987 
establishing  such  criteria  pursuant  to 


section  14Z7(d).  Today's  rulemaking 
action  amends  those  regulations  based 
on  public  comments  received  in 
response  to  the  publication  of  the  rules 
inl987. 

A.  Legal  Background 

To  be  eligible  for  a  grant  under  SDWA 
section  1427,  the  statute  requires  that  a 
demcHistration  program  must  be  located 
in  a  CAPA  of  a  sole  or  principal  source 
aquifer.  The  term,  sole  or  principal 
source  aquifer,  means  an  aquifer  which 
the  Agency  has  determined  under 
SDWA  section  1424(e)  "is  the  sole  or 
principal  drinking  water  source  for  [an] 
area  and  which,  if  contaminated,  would 
create  a  significant  hazard  to  public 
health."  In  February  1987,  the  Agency 
issued  a  document  entitled  the  "Sole 
Source  Aquifer  Designation  Petitioners 
Guidance"  which  describes  the 
procedures  and  criteria  that  EPA  will 
use  in  determining  whether  to  designate 
an  aquifer  as  a  sole  or  principal  source 
aquifer. 

Section  1427(b)  of  the  SDWA  defines 
the  term  Critical  Aquifer  Protection 
Area  to  mean  either  of  the  following: 

(1)  All  or  pari  of  an  area  located  within  an 
area  for  which  an  application  or  designation 
at  a  sole  or  principal  source  aquifer  pursuant 
to  section  1424(e),  has  b«en  submitted  and 
approved  by  the  Administrator  not  later  than 
24  months  after  June  19, 1986,  and  which 
satisfies  the  criteria  established  by  the 
Administrator  under  subsection  (d)  of  this 
section. 

(2)  All  or  part  of  an  area  which  is  within  an 
aquifer  designated  as  a  sole  source  aquifer  as 
of  June  19, 1986.  and  for  which  an  areawide 
ground-water  quality  protection  plan  has 
been  approved  under  section  206  of  tite  Clean 
Water  Act  prior  to  June  19. 1986. 

Section  1427(d)  states  that  not  later 
than  June  19. 1987,  the  Administrator 
shall,  by  rule,  establish  criteria  for 
identifying  CAPAs.  Such  criteria  would 
be  used  in  identifying  CAPAs  imder 
section  1427(b)(1).  Section  1427(d) 
further  provides  that  in  establishing 
such  criteria,  the  Administrator  shall 
consider  each  of  the  following: 

(1)  The  vulnerability  of  the  aquifer  to 
contamination  due  to  hydrogeologic 
characteristics. 

(2)  The  number  of  persons  or  the  proportion 
of  population  using  the  ground  water  as  a 
drinking  water  source. 

(3)  The  economic  social  and  environmental 
benefits  that  would  result  to  the  area  from 
maintenance  of  ground  water  of  high  quality. 

(4)  The  economic  social  and  environmental 
costs  that  would  result  from  degradation  of 
the  quality  of  the  ground  water. 

The  Agency  has  determined  that  this 
regulation  is  not  subject  to  the  notice 
and  comment  rulemaking  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA).  In  enacting 


SDWA  section  1427  Congress  did  not 
intend  to  establish  a  Federal  regulatory 
program.  Rather,  the  legislative  history 
demonstrates  that  Congress  intended  to 
authorize  EPA  to  provide  grant  funding 
for  demonstration  programs  to  protect 
CAPAs.  As  stated  by  Senator 
Durenberger  in  consideration  of  the 
Conference  Report  of  the  1986  Safe 
Drinking  Water  Act  amendments,  the 
Sole  Source  Aquifer  Demonstration 
Program  is  "[a]  grant  program.  It 
authorizes  assistance  to  State  and  local 
governments  to  plan  and  implement 
programs  that  will  protect  sole  source 
aquifers."  132  CONG.  REC.  S6289  (DaUy 
ed.  May  21, 1986)  Accordingly,  since  the 
purpose  for  determining  whether  an 
area  is  a  critical  aquifer  protection  area 
is  to  establish  eligibility  for  the 
awarding  of  sole  source  aquifer 
demonstration  grants,  this  regulation 
falls  within  the  scope  of  APA  section 
553(a)(2).  That  provision  exempts  rules 
fit>m  notice  and  comment  requirements 
"to  the  extent  there  is  involved  *  *  *  a 
matter  relating  to  *  *  *  public  property, 
loans,  grants,  benefits  or  contracts." 
Further,  there  are  no  independent 
procedural  requirements  contained  in 
SDWA  section  1427  which  would 
supersede  the  section  553(a)(2)  grants 
exemption  and  require  the  Agency  to  go 
through  notice  and  comment  rulemaking. 
Finally,  the  Agency  notes  that  it  has,  in 
effect  conducted  notice  and  comment 
rulemaking  by  issuing  this  final 
regulation  after  taking  public  conunent 
on  the  June  26, 1987,  interim  final  rule. 

B.  Procedural  Background 

On  June  26, 1987,  EPA  issued  an 
interim  final  rule  which  established 
criteria  for  determining  whether  to 
designate  an  area  as  a  CAPA  under 
SDWA  section  1427.  52  FR  23982 
(Codified  at  40  CFR  149.1-.3  and  referred 
to  hereafter  as  the  1987  CAPA  rule.) 
Although  the  Agency's  1987  CAPA  rule 
was  final  and  became  effective 
immediately  upon  publication,  the 
Agency  solicited  public  comments. 
During  the  90-day  comment  period,  the 
Agency  received  comments  from  11 
groups,  including  four  environmental 
organizations,  two  professional 
societies,  and  two  companies. 

In  addition,  on  August  10, 1987,  the 
Natural  Resources  Defense  Council,  Inc.. 
the  Environmental  Defense  Fimd.  and 
the  Environmental  Policy  Institute  filed 
a  petition  for  review  of  the  1987  CAPA 
rule  in  the  U.S.  Court  of  Appeals  for  the 
Second  Circuit  Natural  Resources 
Defense  Council.  Inc.,  eLal.  v.  EPA,  No. 
87-4100.  The  petitioners  identified  three 
Issues  for  judicial  review:  (1)  Whether 
issuance  of  the  CAPA  rule  as  an 
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"interim  final"  rule  violated  the 
procedural  requirements  of  the  APA  and 
SDWA:  (2)  whether  consideration  of  the 
cost  of  replacement  of  a  drinking  water 
supply  was  appropriate  under  the 
SDWA  in  making  CAPA  determinations; 
and  (3)  whether  EPA  estabUshed  an 
appropriate  formula  of  assessing  the 
percentage  of  a  population  dependent 
on  the  CAPA  as  a  source  of  drinking 
water.  These  issues  were  identical  to 
concerns  expressed  by  the  petitioners  in 
their  comments  on  the  rule.  By 
stipulation  dated  Sq|>tember  9. 1987.  \be 
parties  agreed  to  %vithdrawal  of  the 
I>etition  for  review. 

Hie  Agency  has  re-examined  the 
positions  taken  in  the  1987  CAPA  rule  in 
light  of  the  public  comments.  For 
reasons  explained  in  section  D  of  this 
preamble,  EPA  has  decided  to  make 
certain  changes  in  the  criteria  for 
determining  whether  to  designate  an 
area  as  a  CAPA  and  is  amending  its 
regulations  accordingly.  The  Agency, 
however,  does  not  agree  with  aU  of  the 
comments  it  received  and  has  declined 
to  make  certain  suggested  modifications, 
l^e  reasons  for  the  Agency's  positions 
are  discussed  more  fully  in  section  III  of 
the  preamble.  Section  IV  of  the 
preamble  Ascnsaes  EPA'b  jAaas  for 
implementing  the  grant  program  when 
funds  are  made  available  for 
demonstration  projects. 

n.  Summary  of  the  1887  CAPA  Rah  and 
Explaaatkn  of  Modificationa  made  in 
the  1989  Rule 

A.  Summary  of  the  1967  CAPA  Rule 

The  1967  CAPA  rule  describes  a 
CAPA  to  be,  in  general,  a  major 
vulnerable  recharge  area  to  a  sole  or 
principal  source  aquifer  (SSA)  of 
particulariy  high  value.  "1116 1987  rule 
also  estabUshed  a  set  of  minioium 
criteria  for  identifying  a  CAPA  wdiich 
required  that  the  proposed  aquifer  or 
se^ent  of  an  aquifer  be  more  valuable 
and  more  vulnerable  to  contamination 
than  is  required  for  SSA  designation. 
The  1987  ride  established  the  following 
requirements  for  CAPA  designation: 

(1)  The  sole  source  aquifer  is  |>articularly 
vulnerable  to  contaminatian  due  to  tke 
hydrogeologic  characteiisticB  of  tke 
unsaturated  or  saturated  zone: 

(2)  The  sole  source  aqnifer  is  tbe  aouroe  of 
drinking  water  lot  at  least  75%  of  the  persons 
in  the  aquifer  service  area:  and 

(3)  The  cost  of  replacing  the  water  supply 
from  the  sole  source  aquifer  wowld  cause 
water  supply  cost  to  exceed  0.7  percent  of 
mean  annual  household  income. 

See  40  CFR  149.3(aniH3)  (t987). 

In  addition,  die  1987  CAPA  rule 
provided  for  consideration  of  "evidence 
that  ground  water  in  the  suggested 


CAPA  discfaaiges  faito  an  area 
containing  valuable  ecokMical  syaienu, 
ecological  areas  protectedby  Fedanl  or 
State  laws,  whi(^  are  dependent  on 
ground  water,  or  that  there  would  be 
significant  environmental  or  social 
costs,  or  health  risks,  if  the  area  were 
contaminated  *  *  *."  This  evidence, 
however,  would  not  be  sufficient  to 
support  a  CAPA  determination  by  itself. 
See  id. 

The  preamble  to  the  1987  rule 
contained  descriptions  of  areas  which 
EPA  would  generally  consider  to  be 
vulnerable  to  oontaounation.  See  52  FR 
23984  Oune  26. 1987).  The  preamble  also 
described  the  kinds  of  information  such 
as  maps  and  hydrogeologic  data  [See  id. 
at  23985),  that  would  be  useful  for 
assisting  EPA  in  the  evaluation  of  the 
application.  This  preamble  discussion 
continues  to  be  valid  for  the  purposes  of 
the  1989  rule. 

Finally,  the  1987  CAPA  rule  codified 
the  provision  of  SDWA  section 
1427(b)(2).  Under  this  provision  of  the 
statute,  EPA  must  automaticaUy 
determine  that  an  area  is  a  CAPA  if  the 
appUcant  can  show  diat  the  proposed 
area  is  aU  or  part  of  an  area  designated 
as  a  sole  or  principal  source  aqu^er 
pursuant  to  section  1424(e]  by  June  19. 
1986.  and  that  an  areawide  ground- 
water quality  protection  plan  was 
approved  for  die  area  under  section  208 
of  the  Clean  Water  Act  by  that  date. 

B.  Modifications  to  the  1987  CAPA  Rule 

EPA  has  made  fom  significant 
changes  in  the  CAPA  rule  being 
promulgated  todajr: 

(1)  EPA  deleted  the  requiremeBt  Uiat 
75%  of  the  persons  in  the  aquifer  service 
area  be  supplied  with  drinking  water 
from  the  sole  source  aquifer. 

(2)  EPA  deleted  the  requirement  that 
the  cost  of  replacing  the  water  supply 
fit)m  the  sole  source  aquifer  would 
ciuse  water  supply  costs  to  exceed  0.7 
percent  of  m«in  annual  household 
income. 

(S)  EPA  revised  the  rule  to  allow  for 
the  consideration  of  social  and 
environmental  costs,  as  well  as 
economic  costs,  in  the  assessment  of  the 
cost  of  contamination  of  an  SSA.  The 
Agency's  major  emphasis,  however,  will 
remain  on  the  protection  of  drinking 
water  sources;  and 

(4)  EPA  incorporated  into  the  rule  a 
consideration  of  the  likelihood  of 
contamination  of  the  proposed  CAPA. 

The  reaaoas  for  ibeae  changes  are  set 
forth  below. 

1.  Population  Requirement 

The  purpose  of  the  75%  criterion  was 
to  limit  CAPAa  only  to  those  aquifers  for 
which  a  substantial  portion  of  the 


pc^Hiiatian  was  dependent  upon  ground 
water.  It  also  was  another  tool  in 
deciding  which  CAPAs  are  potentially 
more  valuable.  The  Agency  has 
subsequently  analyzed  data  on 
populations  served  by  SSAs  and  has 
found  that  most  of  the  SSAa  serve  100% 
of  the  population  in  the  aqnifer  service 
area.  In  fact  this  75%  criterion  would 
have  excluded  only  three  of  the  current 
SSAs  from  eligibility  for  CAPA 
designation,  llie  Agency  therefore 
believes,  for  the  purposes  of  this  rule, 
this  criterion  need  not  be  more  stringent 
thai  that  required  for  sole  source 
aquifer  designation  (i.e..  the  aqoifer 
must  serve  at  least  50%  of  the 
population).  Although  the  practical 
result  of  this  change  is  to  enlarge  the 
number  of  areas  potentially  eligible  for 
CAPA  grants,  we  note  that  a  proposed 
CAPA  most  still  constitute  part  of  or  all 
of  an  SSA.  Since  the  SSA  criteria 
require  that  an  aquifer  serve  at  least  50% 
of  the  population  in  the  aquifer  service 
area,  the  change  does  not  eliminate 
entirely  the  consideration  of  the  extent 
of  dependence  on  the  aqntfer  as  a 
source  of  drinking  water. 

Z  Economic  Replaceability 

The  purpose  of  the  specific  income 
test  winch  required  that  the  cost  of 
njAacmg  the  water  supplies  from  the 
sole  source  aquifer  exceed  0.7  percent  of 
mean  anmial  household  income,  was  to 
exclude  areas  from  being  CAPAs  if  the 
local  population  had  the  ability  easily  to 
pay  fbr  an  alternative  source  of  drinking 
water  in  the  event  the  aquifer  should 
become  contaminated,  llie  greater  the 
expense  of  replacing  flie  drinking  water 
provided  by  the  aquifer,  the  higher  the 
value  for  a  demonstration  project  The 
0.7  threshold  was  chosen  to  represent  a 
slightly  higher  figure  than  what  might  be 
considered  to  be  representative  of  the 
average  (Le..  0.4  to  0.6  percent  of  mean 
annual  household  income)  paid  for 
water  in  the  U.S.  The  Agency  intended 
to  use  this  slightly  mare  restrictive  figure 
as  another  means  of  identifying 
potential  CAPAs  as  a  special  subset  (rf 
SSAs. 

The  Agency  studied  more  recent  data 
compiled  on  household  costs  and  future 
replacement  costs  compiled  as  a  part  of 
Regulatory  Impact  Analyses  being 
performed  for  ongoing  rulemaking 
activities  related  to  the  Safe  Drinking 
Water  Act  Amendments  of  1966,  These 
data  indicate  that  water  supply  costs 
will  increase  in  the  future  as  the  result 
of  additional  regulatory  requirements 
and  that  the  future  costs  of  water  supply 
are  likely  to  exceed  0.7  percent  of  mean 
annual  household  income  in  many 
public  water  systems.  Because  the  0.7 
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percent  threshold  may  not  identify  areas 
that  are  particularly  valuable  under  such 
new  criteria,  the  Agency  is  dropping  the 
specific  0.7  percent  threshold  in  the 
revised  final  rule.  In  its  place,  EPA  is 
including  a  criterion  that  the  costs 
resulting  from  foreseeable 
contamination  would  be  "significant" 
By  using  the  term  "significant."  EPA 
intends  to  allow  itself  some  discretion  in 
deciding  which  areas  should  be 
designttted  as  CAPAs.  EPA  expects  to 
consider  a  variety  of  ways  of  evaluating 
die  significance  of  replacement  costs, 
such  as  the  increase  in  the  absolute  cost 
of  supplying  drinking  water  if  water 
were  obtainiBd  from  a  replacement 
source,  the  cost  of  replacement  water 
relative  to  the  cost  of  supplying  water 
elsewhere  in  the  region,  and  the 
increased  cost  expressed  as  a 
percentage  of  mean  axmual  household 
Income. 

3.  Consideration  of  Economic  Social 
and  Environmental  Costs 

The  Agency  has  also  revised  the  way 
in  which  it  considers  economic,  social, 
and  environmental  costs.  Rather  than 
treat  environmental  and  social  costs  as 
a  factor  that  Is  considered  only  when 
the  replaceability  cost  criterion  is 
inconclusive.  EPA  has  decided  to  review 
all  potential  types  of  costs  resulting  fit>m 
contamination  of  a  proposed  CAPA. 
This  analysis  may  include  consideration 
of  health  risks  and  social  costs  related 
to  contamination  incidents.  This  change 
is  being  made  to  recognize  the  multiple 
uses  of  ground  water  and  thus  the 
possibility  that  contamination  may  have 
important  impacts  without  affecting  a 
drinking  water  supply  significantly. 
Moreover,  the  statute  implies  in  ^WA 
section  1427(d)  that  EPA  should 
consider  eadi  of  the  different  kinds  of 
costs  that  may  result  from 
contamination. 

Thus.  EPA  will  determine  whether, 
taken  together,  the  economic, 
environmental,  and  social  costs 
resulting  bom  foreseeable 
contamination  are  significant.  In  making 
this  judgment.  EPA  will  continue  to 
place  its  primary  emphasis  on  the 
protection  of  valuable  drinking  water 
supplies.  Consistent  with  this  emphasis, 
the  Agency  anticipates  that  only  in  very 
unusual  situations  will  the 
environmental  or  social  costs  of 
contamination  be  sufficiently  great  by 
themselves,  to  support  determination 
that  an  area  is  a  CAPA. 

4.  Likelihood  of  Contamination 

Hnally,  EPA  has  clarified  in  the 
revised  CAPA  rule  that  only  those  costs 
that  are  reasonably  foreseeable  will  be 
considered  in  determining  whether  an 


area  is  a  CAPA.  This  rule  was  revised  to 
make  clear  the  Agency's  intention  to 
limit  eligibility  for  CAPA  designation 
and  eventual  grants  to  areas  which  face 
some  realistic  threat  of  contamination. 
In  addition  to  being  responsive  to  a 
public  comment  this  revision  is  a  logical 
outgrowth  of  using  the  CAPA 
determination  as  an  eligibility  criterion 
for  a  demonstration  grant  Obviously,  a 
demonstration  program  is  most  usehil 
when  it  addresses  a  real,  immediate 
contamination  threat;  conversely,  the 
effectiveness  of  a  ground-water 
protection  project  which  is  designed  to 
prevf  nt  contamination  by  a  source  that 
does  not  exist  will  be  open  to  question, 
since  the  adequacy  of  the  control 
measures  in  the  protection  program  will 
not  have  been  tested. 

Therefore,  the  Agency  wishes  to 
stress  that  extremely  improbable  threats 
wiU  not  be  sufficient  to  justify  CAPA 
designation.  For  example,  if  the  area 
were  located  in  a  rural  setting  tens  of 
miles  from  the  nearest  population 
centers,  the  Agency  might  agree  that 
contamination  of  relatively  dean  ground 
water  by  urban  hazardous  waste  might 
cause  significant  economic  social  or 
environmental  costs.  Nevertheless,  the 
likelihood  of  such  contamination  would 
be  quite  low,  and  probably  would  not  be 
considered  as  a  reasonable  ground  for 
determining  that  the  area  is  a  CAPA. 

nL  PubUc  CommeoU  on  the  1M7  CAPA 
Rule  and  EPA's  Respoosat 

A  Introduction 

This  section  of  the  preamble  will 
describe  in  detail  the  public  comments 
that  the  Agency  received  on  the  1967 
CAPA  rule  during  the  coounent  period 
fit>m  June  28. 1987,  through  September 
24. 1987.  Also  included  in  this  section 
are  EPA's  responses  to  the  comments. 

EPA  received  12  sets  of  comments. 
Althou^  most  comments  suggested 
changes  and  deletions  to  the  1987  CAPA 
rule,  several  conunents  supported  tibe 
rule.  Commenters  particularly  expressed 
support  for  the  75%  population  threshold 
and  the  discussion  contained  in  the 
preamble  of  different  hydrogeological 
conditions  which  are  vulnerable  and 
therefore  conducive  to  leaching. 

B,  Criteria  for  CAPA  Designation 

Cottunent  One  commenter 
recommended  that  EPA  establish  an 
additional  criterion  for  CAPA 
designation  which  considered  whether 
the  water  sources  that  would  be  used  for 
replacing  an  existing  ground-water 
supply  are  affected  by  droughts. 

EPA  Response:  The  Agency  believes 
that  the  criteria  in  both  the  1987  CAPA 
rule  and  this  rule  are  adequate  to 


address  this  concern.  The  preamble  to 
the  1987  rule  explains  the  criteria  that 
the  Agency  considers  for  evaluating  the 
adequacy  of  alternative  water  sources. 
See  52  FR  23985.  As  Implied  in  the 
preamble,  EPA  expects  that  alternative 
sources  must  be  at  least  as  reliable  as 
the  original  source.  Therefore  an 
applicant  for  a  grant  under  the  Safe 
Drinking  Water  Act  section  1427  may 
exclude  from  consideration  as  a 
possible  source  of  replacement  water 
any  source  which  is  known  to  be 
si^iificandy  less  reUable  than  the 
original  source  of  supply. 

Comment:  A  commenter  said  that 
coordiiudon  of  "controb"  over  CAPA 
areas  may  be  difficidt  because  of 
overlapping  jurisdictions. 

EPA  Response:  EPA  agrees  diat  a 
particidar  CAPA  may  be  geographicalfy 
defined  In  a  way  that  crosses  polidcal 
boundaries  (e.g.,  city  limits,  counfy 
lines]  and  that  there  may  be  greater 
difficulty  in  coordinating  a  program  to 
protect  ground  water  than  if  the  CAPA 
lay  entirely  within  a  single  jurisdiction. 

The  statute,  however,  indicates  that 
an  application  for  a  CAPA 
demonstration  grant  must  be  submitted 
by  a  governmental  entity  or  group  of 
entities  whidi  have  the  legal  authority 
to  implement  a  proposed  protection  plan 
in  a  CAPA.  See  SDWA  sections  1427  (c) 
and  (f)(1)(E).  Thus,  before  EPA  approves 
any  grants  for  CAPA  demonstration 
programs,  the  Agency  will  require  the 
applicant  or  applicants  to  have  the 
necessary  legal  authority  and 
jurisdiction  for  coordinating  activities  to 
make  the  program  effective.  In  some 
cases,  it  may  be  necessary  that  two  or 
more  governmental  entities  join  in  one 
application. 

Comment-  One  commenter,  who 
apparendy  believed  that  EPA  had  (or 
would  establish)  a  fixed  limit  on  the  size 
of  a  CAPA.  objected  to  such  a  position 
because  it  failed  to  recognize  the  impact 
of  hydrogeologic  factors  on  the  extent  of 
ground-water  contamination. 

EPA  Response:  EPA  does  not  have  a 
policy  on  the  maximum  size  of  a  CAPA. 
EPA  agrees  that  establishing  a  fixed 
limit  on  the  size  of  a  CAPA  would  be 
inappropriate  because  of  the  variability 
of  hydrogeologic  conditions  that  can 
affect  the  natiu-e  of  ground-water 
contamination.  EPA  expects  that  some 
CAPAs  could  be  small  and  others  could 
be  quite  large,  perhaps  as  big  as  the  SSA 
itself.  Under  bodi  die  1987  and  1989 
rules,  the  size  of  the  CAPA  will  be 
determined  by  hydrogeologic 
characteristics  relating  to  the  recharge 
characteristics  of  the  particular  area. 
Therefore.  EPA  will  not  specify  any 
particular  type  or  amount  of  data 
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necessary  to  demonstrate  that  an  area  is 
hydrogeologically  vulnerable  or  to 
define  the  boundaries  of  a  recharge 
area.  Once  EPA  establishes  its  grants 
application  procedures,  EPA  will  judge 
these  matters  on  a  case-by-case  basis  in 
the  review  of  applications. 

Comment-  One  commenter  questioned 
the  definition  of  an  aquifer  and 
particularly  the  minimum  yield  criteria. 

EPA  Response:  Section  149.2  of  the 
1987  CAPA  rule  defined  an  aquifer  as  a 
geologic  formation,  group  of  formations 
or  part  of  a  formation  that  is  capable  of 
]rielding  a  significant  amount  of  water  to 
a  well  or  spring.  The  SSA  Designation 
Guidance  used  the  same  terminology  to 
define  an  aquifer  and  offered  guidance 
on  how  EPA  would  interpret  the  phrase 
"yielding  a  significant  amount  of  water." 
^lecifically,  the  SSA  Designation  - 
Guidance  indicated  that  EPA  would 
consider  a  yield  of  150  gal/day  as 
enough  to  satisfy  the  yield  criterion  for 
SSA  designation.  This  commenter  also 
suggested  that  the  Agency  should  set  a 
minimum  production  level  for  water- 
bearing zones  to  qualify  as  an  aquifer 
and  recommended  a  sustainable  yield  of 
a  gallon  per  minute  over  a  year. 

The  SDWA  requires  that  an  area 
proposed  for  a  CAPA  designation  must 
be  all  or  part  of  an  SSA.  In  other  words, 
before  the  Agency  is  ever  called  upon  to 
determine  whether  an  area  satisfies  the 
criteria  for  a  designation,  EPA  tvill  have 
decided  that  the  geological  formation 
involved  has  sufficient  yield  to  be  an 
SSA.  Therefore,  the  CAPA  grant 
program  does  not  raise  the  issue  of  how 
sufficient  yield  is  evaluated,  and  the 
comment  is,  stricdy  speaking,  irrelevant 
to  the  1987  CAPA  rule.  Nonedieless, 
EPA  has  considered  the  commenter's 
suggestion  to  replace  the  150  gal/day 
with  sustainable  yield  of  a  gal/min  over 
a  year  guideline  and  concludes  that  it 
would  be  inappropriate.  A  yield  of  1  gal/ 
min  is  equivalent  to  a  yield  of  1,440  gal/ 
day,  almost  ten  times  the  value  in  EPA's 
SSA  Designation  Guidance.  EPA 
believes  that  an  aquifer  which  yields  150 
gal/day — enough  to  satisfy  the  average 
daily  needs  of  a  family  of  three,  would 
satisfy  the  yield  requirements,  and  be 
eligible  for  designation  under  the  SSA 
program,  if  other  criteria  are  met  There 
is  no  compelling  reason  to  exclude  such 
low  yield  aquifers  from  grants  under 
SDWA  section  1427. 

Comment-  A  commenter  questioned 
EPA's  explanation  of  the  relationship 
between  an  SSA  and  CAPA  designation. 
Specifically,  the  conunenter  referred  to 
Q>A's  explanation  in  the  preamble  that 
"the  CAPA  criteria  would  generally 
require  that  the  sole  source  aquifer  in 
question  be  more  valuable  and 


vulnerable  that  is  minimally  required  for 
SSA  designation."  See  52  FR  23983. 

EPA  Response:  EPA  meant  that  to  be 
designated  as  a  CAPA  an  area  must 
meet  stricter  criteria  than  those  needed 
to  receive  SSA  status.  As  a  result 
CAPAs  would  consist  of  areas  that  are  a 
subset  of  SSAs. 

In  the  1989  CAPA  rule,  d^e  Agency  has 
made  the  criteria  for  CAPA 
determination  more  flexible:  EPA 
believes,  nonetheless,  that  CAPAs 
should  still  constitute  a  special  subset  of 
SSAs.  and  emphasizes  that  CAPAs  will 
be  the  areas  that  are  most  vulnerable 
and  most  susceptible  to  contamination 
as  well  as  being  most  "useful"  for  a 
demonstration. 

C  VuInerabiJity  To  Contamination 

.   Co/Timent' Two  commenters  requested 
clarification  of  some  terminology  in  the 
preamble  to  the  1987  CAPA  rule 
referring  to  the  vulnerability  of  aquifers. 
Specifically,  the  commenters  asked  EPA 
to  explain  the  phrases — "particularly 
valuable,"  "particularly  vulnerable  to 
contamination."  and  "highly  permeable 
unsaturated  soils."  See  52  FR  23964.  The 
commenters  suggested  using  standard 
geologic  definitions  with  acceptable/ 
unacceptable  ranges  of  permeability. 

EPA  Response:  These  comments  are 
directed  to  the  preamble  of  the  rule  and 
not  the  rule  itself.  EPA  intended  that  the 
wording  of  the  rule  and  the  preamble 
allow  the  Agency  flexibility  in 
determining  whether  an  area  is 
vulnerable,  without  giving  specific 
numbers  to  adhere  to.  This  approach  is 
based  on  the  suggestions  of  a  technical 
workgroup  which  was  established 
during  the  interim  final  rulemaking 
process.  The  group,  which  also  provided 
suggestions  on  the  wellhead  protection 
program,  consisted  of  representatives 
fiom  EPA's  Headquarters  and  Regional 
offices,  the  U.S.  Geological  Survey,  and 
five  State  geological  and  environmental 
protection  organizations.  Members  of 
the  group  had  expertise  in  both 
technical  and  programmatic  aspects  of 
hydrogeology  and  ground-water 
protection.  "The  group  was  asked  to 
evaluate  whether  specific  values  should 
be  placed  on  vulnerability.  The  group 
suggested  that  for  the  purposes  of  this 
rule,  specific  numbers  need  not  be 
placed  on  parameters,  in  recognition  of 
both  the  wide  range  in  hydrogeologic 
factors  affecting  the  vulnerability  of  sole 
source  aquifers,  as  well  as  the  wide 
range  in  possible  contamination  threats 
to  be  addressed  by  a  Comprehensive 
Management  Plan.  The  Agency  accepted 
these  suggestions. 

Comment-  One  commenter  said  that 
consideration  of  vulnerability  should 
also  include  discussion  of  land  use 


factors  and  development  pressure.  As 
an  example,  the  commenter  pointed  out 
that  an  industrial  park  would  be  more 
likely  to  cause  contamination  of  an 
aquifer  than  a  national  or  State  park. 

EPA  Response:  EPA  generally  agrees 
with  the  commenter.  As  explained  in 
Section  II  of  this  preamble,  the  Agency 
has  revised  the  1987  CAPA  rule  to 
require  consideration  of  the  likelihood  of 
contamination  of  a  proposed  CAPA. 
Thus,  an  applicant  will  be  expected  to 
demonstrate  that  contamination  of  an 
aquifer  is  a  foreseeable  possibility  and 
to  explain  how  such  contamination 
would  result  in  economic  environmental 
and  social  costs. 

Comment-  One  commenter  expressed 
concern  about  how  the  presence  of  a 
fimited  area,  characterized  by  soil  of .  - 
high  permeability,  withia  a  larger, 
generally  less  vulnerable  area  might 
affect  EPA's  decision  to  designate  the 
larger  area  as  a  CAPA. 

EPA  Response:  The  commenter  was 
apparendy  concerned  that  EPA  would 
base  its  evaluation  of  vulnerability  of  a 
proposed  CAPA  on  the  permeability  of 
the  most  vulnerable  part  of  the  proposed 
CAPA.  EPA  recognized  that  there  are 
wide  variations  in  hydrogeological 
characteristics  within  a  small 
geographical  area.  As  a  result  some 
portions  of  a  proposed  CAPA  may  be 
significandy  more  vulnerable  to 
contamination  than  other  parts. 
Although  the  Agency  is  interested  in  the 
degree  of  variability,  it  does  not  see  the 
benefit  from  specifying  exact  relative 
ratios  of  "more  vulnerable"  to  "less 
vidnerable"  areas,  because  the  Agency 
is  interested  in  the  overall  vulnerability 
of  the  proposed  CAPA.  If  a  proposed 
CAPA  includes  some  areas  that  are  not 
highly  vulnerable,  the  Agency  may 
decide  to  exclude  those  areas  from  a 
CAPA  designation. 

D.  Population  Served 

Comment-  Three  commenters  found 
the  terminology  that  was  used  in 
referring  to  population  served, 
specifically,  the  words  "population." 
"persons,"  and  "aquifer  service  area,"  to 
be  confusing.  See  52  FR  23986.  These 
commenters  requested  clarification  of 
these  terms  because  of  their  concern 
that  a  particidar  recharge  area,  which 
would  otherwise  qualify  for  CAPA 
designation,  might  not  qualify  because 
that  area  failed  to  meet  the  population 
criterion. 

EPA  Response:  As  a  point  of 
clarification,  it  should  be  noted  that  the 
population  dependence  criterion  (50%  in 
this  rule  or  75%  in  the  1987  rule)  refers  to 
the  population  dependency  of  the  SSA 
itself  rather  than  to  population 
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dependence  widdn  a  CAPA  or  subset  of 
CAPA.  TTie  terms  •'persons"  and 
"aqirifer  senriee  area"  are  defined  and 
explained  in  the  SSA  Designation 
Guidance.  The  "population  criterion"  in 
the  1987  rule  referred  to  the  proportion 
of  "persons"  dependent  on  ground  water 
within  both  the  "aquifer  service  area" 
and  the  area  above  the  SSA  itself.  The 
tana  "person"  is  defined  in  the  SSA 
Designation  Guidance  as:  individual, 
corporation,  company,  association, 
partnership.  State,  municipality  or 
Federal  Agency  (and  includes  officers, 
employees,  and  agents  of  any 
corporation,  company,  association. 
State,  municipality,  or  Federal  Agency). 
The  term  "aquifer  service  area"  is  also 
defined  in  the  SSA  Designation 
Guidance  as  the  area  above  the  aquifer 
and  including  the  area  where  the  entire 
population  served  by  the  aqtiifer  fives. 
The  population  criterion  is  not  applied 
within  the  CAPA  or  a  component  of  the 
CAPA  such  as  a  part  of  the  recharge 
area,  but  rather  to  the  entire  aquifer 
service  area  and  area  above  the  SSA. 
Fivther  information  on  performing  these 
calculations  appears  in  the  SSA 
Desi^iatioa  Guidance.  It  should  be 
noted,  however,  that  the  75%  population 
criterion  has  been  deleted  fraan  this  rule. 
Comment:  Two  coomeaters  said  that 
there  is  no  statutory  basis  for  requiring 
that  a  CAPA  serve  7S%  of  the 
population. 

EPA  Response:  As  explained  earlier, 
EPA  has  deleted  the  75%  criterion  in  the 
final  rule.  EPA.  however,  disagrees  with 
the  contention  that  it  does  not  have 
statutory  authority  to  establish  such  a 
criterion,  siace  section  1427(d)  of  the 
SDWA  specifically  directs  the 
Administrator  to  consider  "the 
proportion  of  population  using  the 
ground  water  (aquifer)  as  a  drinking 
water  source." 

Comment-  Two  commenters  said  that 
the  determination  of  "papulation 
served"  aeeds  to  incorporate  projected 
population  growth. 

EPA  Response:  Since  EPA  has 
eliminated  the  75%  population  criterion 
in  the  final  rule,  future  population 
growth  would  become  relevant  under 
the  CAPA  rule  only  in  the  following 
ways:  (a)  Whether  future  population 
growth  would  increase  the  threat  of 
contamination  to  the  SSA  and  (b) 
whether  existing  direats  to  the  SSA 
would  possibly  affect  future  growth.  In 
either  case,  the  applicant  for  a 
demonstration  grant  has  the 
responsibility  of  providing  information 
which  is  sufficient  to  support  predicted 
changes  in  future  population  levels  and 
to  show  how  such  changes  are  related  to 
the  threat  of  contamination.  A  variety  of 
types  of  information  coaM  satisfy  the 


appiicabie  criteria.  For  example,  an 
applicant  could  show  that  a  pubUc  rail 
system  is  scheduled  to  open  a  new 
station  and  tint  new  housing 
development  plans  have  been  filed  and 
will  likely  be  approved.  If  the  aquifer 
were  to  become  contaminated  due  to 
proposed  septic  tank  fields,  the  resulting 
impacts  could  cause  significant 
economic  and  social  costs  to  the 
existing  and  future  residents. 

K  Ecenomc  Repiacaability 

Comment  Four  commenters  objected 
strongly  to  the  economic  replaceability 
criterion  in  the  1987  CAPA  rule,  arguing 
both  that  there  was  not  statutory  basis 
for  the  criterion  and  that  it  was 
inconsistent  with  the  statutory  purpose. 
Specifically,  one  eomflnenter  argued  that 
SDWA  section  1427(d)  listed  the  only 
criteria  which  EPA  could  consider  in 
deciding  whether  an  area  was  a  CAPA 
and  that  the  cost  of  replacing  a  driidung 
water  supply  could  not  be  used  as  a 
criterion  because  it  was  not  listed  in  the 
statute.  Other  committers  made  similar 
arguments  and  also  claimed  that  the  use 
of  the  replacement  cost  criterion 
conflieted  «vith  the  basic  purpose  ol 
SDWA  sactioa  1427.  which  they 
described  as  "protecting  vulnerable 
ground  water  against  contamination" 
and  "preventiin^  de^adation"  of  "hi^ 
quality  ground  water." 

EPA  Response:  EPA  is  deleting  the 
requirement  in  the  1987  CAPA  rvJe  that 
replacement  costs  mast  exceed  0.7%  of 
mean  annual  household  income.  EPA 
wiD  consider  whether  the  cost  of 
replacing  a  contaminated  drinking  water 
supply,  together  with  other  economic 
environmental,  and  social  costs,  would 
be  significant.  See  40  CFR  148.3(a)(3]. 
EPA  believes  that  both  the  replacement 
cost  criterion  in  the  1987  CAPA  rale  and 
the  revised  criterion  are  consistent  with 
the  statute.  The  statute  provides  that,  in 
estabtisMng  criteria  for  identifying 
CAPAs,  the  Administrator  shall 
consider  "the  economic  costs  *  •  •  that 
would  result  fium  degradation  of  the 
quality  of  the  drinking  water."  See 
SDWA  section  1427td)(4).  The  cost  of 
supplying  alternate  water  is  clearly  a 
possAfe  economic  cost  that  could  result 
firom  contamination  of  an  SSA. 
Obviously,  there  would  be  little  or  no 
point  ia  considering  various  costs  unless 
the  Agency  distinguished  between  areas 
proposed  as  CAPAs  based  on  the 
magnitude  of  such  costs.  Thus,  it  is 
consisteBt  with  the  statute  for  the 
Agency  to  establish  a  criterion  which 
identifies  an  area  as  a  CAPA  only  if 
contamination  would  cause  "significant" 
costs.  EPA  thinks  that  the  replacement 
cost  criterion  bi  the  1987  CAPA  rule  was 


siniflariy  consistent  with  the  statutory 
scheme. 

EPA  disagrees  witii  the  commenter 
who  argued  that  the  replacement  cost 
criterion  was  iHegal  because  it  was  not 
listed  in  SDWA  section  1427(d).  Even  if 
it  were  not,  the  Agency  is  not  limited  to 
the  four  factors  listed  m  SDWA  section 
1427(d)  in  establishtng  criteria  for 
identifying  CAPAs.  SDWA  section 
1427(d)  provides  in  part  that  "^1° 
establishing  *  *  *  criteria  (for 
identifying  CAPAs).  the  Administrator 
shall  consider  each  of  the  following" 
factors.  The  statute  does  not  restrict  the 
Administrator  to  consideration  of  these 
factors  alone,  nor  does  it  prohibit 
consideration  of  other  factors. 
Moreover,  the  statute  only  requires  the 
Administrator  to  "consider"  these 
factors,  but  it  does  not  mandate  their 
use  in  establishing  the  CAPA  criteria. 
Thus,  the  Agency  believes  that  SDWA 
section  1427(d)  gives  EPA  authority  to 
establish  and  use  any  additional 
reasonable  criteria  in  determining  which 
areas  are  CAPAs. 

Finally,  EPA  disagrees  with  the 
comntenter*8  characterization  of  die 
purpose  of  SDWA  section  1427,  and 
rejects  the  view  that  the  criteria  are 
inappropriate  in  li^  of  the  statutory 
purpose.  As  noted  in  section  IIB,  the 
only  purpose  of  determining  that  an  area 
is  a  CAPA  is  to  establish  eligibility  for  a 
grant  program.  The  grant  program  is  for 
the  purpose  of  demonstrating  how  to 
protect  human  health,  the  environment 
and  ground-water  resources.  See  SDWA 
section  1427  (a)  and  (f)(1)'  As 
demonstration  projects,  the  activities 
funded  under  SDWA  section  1427  are 
merely  examples  of  programs  that  could 
be  implemented  elsewhere  in  the 
country.  Indeed,  by  setting  a  ceiling  on 
the  funds  that  may  be  spent  annually  on 
an  aquifer  or  under  the  entire  program, 
the  statute  makes  dear  that  the  grants 
program  is  limited  in  scope.  See  SDWA 
section  1427  (j)  and  (k).  fai  short,  it  is 
clear  from  the  statute  that  Congress  did 
not  intend  to  create  a  comprehensive 
grant  program  to  fund  protection 
projects  at  each  SSA.  Rather,  Congress' 
goal  was  more  modest — to  encourage 
the  development  of  measures  that 
effectively  protect  vulnerable  SSAs  and 
to  promote  their  application  in  other 
areas.  See  SDWA  section  1427(1). 

The  criteria  in  today's  rule,  like  the 
criteria  in  the  1987  CAPA  rule,  are  fully 
consistent  with  the  statutory  purpose. 
The  criteria  aid  EPA  in  identifying  the 
areas  which  should  be  CAPAs  and 
should,  therefore,  be  eligible  for  one  of  a 
limited  number  of  demonstration  grants. 
It  is  entirely  appropriate  therefore  that 
the  criteria  operate  selectively,  leading 
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to  the  identification  of  a  special  subset 
of  SSAs  as  CAPAs  in  which 
demonstration  programs  will  be  carried 
out  most  productively. 

Comment  One  commenter  suggested 
that,  in  some  cases,  the  distance  to 
alternative  water  sources  is  so  great  that 
econ<Mnic  infeasibility  is  obvious 
without  further  analysis.  The  commenter 
requested  that  the  Agency  should 
specify  a  maximum  distance  beyond 
which  consideration  of  alternatives 
would  not  be  required. 

EPA  Response:  EPA  is  changing  the 
economic  cost  criterion  in  the  rule  so 
that  the  applicants  are  free  to  provide 
any  evidence  that  shows  "significant" 

economic  damages  that  woi^pesuU- 

bom  contamination  of  the  aquifer. 
Unusually  long  distance  to  alternative 
sources  of  water  supply  (i.e..  via 
pipelines)  could  be  used  as  evidence  of 
irreplaceability.  EPA  does  not  want  to 
restrict  the  allowable  analysis  by 
specifying  particular  maximum 
distances  on  a  national  level  because  a 
fixed  distance  number  would  not  apply 
uniformly  nationwide  (e.g.,  a  pipeline 
distance  of  ten  miles  in  certain  Eastern 
States  might  be  considered 
imreasonable,  whereas  the  same 
distance  might  be  considered 
reasonable  for  pipelines  in  certain 
Western  States.) 

Comment  One  commenter  objected 
that  the  1987  CAPA  rule  failed  to  specify 
any  level  for  the  qualify  of  the  water 
used  to  replace  drinking  water  from  a 
contaminated  SSA. 

EPA  Response:  EPA  has  decided  not 
to  revise  the  rule  to  specify  a  certain 
qualify  for  the  replacement  of  the  water. 
EPA  intends,  at  a  minimum,  that 
replacement  water  be  potable  at  the 
time  of  delivery  to  the  consumer  and 
that  this  water  meet  all  applicable  water 
qualify  requirements  under  the  Safe 
Drinking  Water  Act 

EPA  recognizes  that  contamination  of 
an  SSA  could  force  users  to  rely  on  a 
potable  replacement  source  wldch  may 
be  of  lower  qualify  than  water  bom  the 
SSA.  In  sudra  situation,  the  loss  of 
qualify  would  represent  environmental, 
social  or  economic  cost  resulting  fit)m 
the  contamination.  Such  a  potential  loss 
would  be  considered  by  EPA  in  deciding 
whether  costs  of  contamination  are 
sufficiently  "significant"  that  the  area 
should  be  determined  to  be  a  CAPA. 

Comment  One  commenter  objected  to 
the  economic  replaceabilify  test  because 
it  could  fail  to  adequately  recognize 
economic  impacts  on  populations 
supplied  by  regional  ground-water 
systems.  In  such  systems,  the  costs  of 
replacing  water  are  distributed  among  a 
large  number  of  users  and  thus 
replacement  costs  would  be  less  likely 


to  exceed  the  0.7%  threshold  than  in 
smaller  supply  systems. 

EPA  Response:  The  commenter's 
concern  is  addressed  in  the  1989  rule 
with  the  deletion  of  the  0.7%  criterion. 
The  new  language  in  the  final  rule 
requires  that  replacement  costs  be 
"significant"  Evaluation  of  whether  the 
cost  would  be  considered  significant 
would  take  such  local  factors  into 
account  In  such  situations  EPA  would 
be  willing  to  consider  other  ways  of 
evaluating  the  cost  such  as  the  absolute 
cost  of  replacing  the  water  supply. 

Comment  One  commenter  said  the 
economic  replaceabilify  criterion  may 
not  always  be  an  appropriate  test  of 
.:italiie>j>articularly  if  the  CAPA 
comprises  the  en^re  SSA.  Provisions- — — 
should  be  made  for  a  more  flexible  cost  - 
test  in  this  regard. 

EPA  Response:  EPA  agrees  that  for 
the  purpose  of  the  CAPA  rule,  the  test 
should  be  made  more  flexible  and  as 
mentioned  in  earlier  responses  to 
comments,  the  Agency  will  be  deleting 
the  0.7%  criterion  and  will  be  allowing 
for  a  more  flexible  test  in  the  language 
in  this  final  rule. 

P.  Ecological  and  Social  Value 

Comment  One  commenter 
recommended  that  the  rule  be  revised  so 
that  ecological  and  social  values  should 
be  weighed  on  an  equal  basis  with 
economic  costs. 

EPA  Response:  As  explained  earlier. 
EPA  has  revised  the  1987  CAPA  rule  to 
fHovide  greater  flexibilify  by 
consideration  of  not  only  economic 
replacement  costs  but  also  other 
economic  costs  and  environmental  and 
sodal  costs  of  reasonably  foreseeable 
contamination  in  every  application  for  a 
demonstration  grant  (see  Section  II  of 
this  preamble).  EPA  intends  to  be  most 
concerned  with  the  protection  of 
aquifers  as  sources  of  drinking  water, 
the  primary  goal  of  the  Safe  Drinking 
Water  Act 

Comment  One  commenter  said  an 
SSA  of  unusual  ecological  or  social 
value  should  be  eligible  for  designation 
as  a  CAPA,  even  if  other  criteria  are  not 
met. 

EPA  Response:  In  light  of  the 
revisions  made  to  the  1987  CAPA  rule, 
EPA  will  consider  all  potential  types  of 
costs  that  could  result  from 
contamination:  economic,  environmental 
and  social  costs.  EPA  agrees  that  in  the 
absence  of  any  economic  impacts,  if 
contamination  would  cause  an  unusual 
or  particularly  severe  social  or 
environmental  cost  CAPA  designation 
may  be  justified.  For  instance,  a  CAPA 
could  be  designated  based  in  part  on  a 
showing  that  (1)  ground  water  recharged 
in  the  CAPA  disdiarges  to  a  national  - 


paric  or  wetland,  or  the  habitat  of  an 
endangered  spedes,  (2)  there  are         _ 
demonstrable  contamination  threats, 
and  (3)  if  such  contamination  were  to 
result  a  vital  natural  resource  or  species 
could  be  destroyed. 

Comment  One  commenter 
recommended  that  the  criteria  for 
determining  that  an  area  is  a  CAPA 
should  indude  consideration  of  impacts 
that  the  CAPA  determination  may  have 
on  farmers. 

EPA  Response:  EPA  does  not  accept 
the  recommendation.  The  commenter 
apparently  is  concerned  that  a  CAPA 
designation  might  impede  farming 
activities  or  affect  property  owners 
engaged  in  productive  enterprise  on 
"tearfdesignated  as  a  CAPA. 

EPA  believes  that  a  CAPA 
determination,  by  itself,  would  have  no 
impact  on  farmers.  A  protection  program 
carried  out  under  a  CAPA  grant  might 
affect  farmers  either  by  limiting 
allowable  land  use  or  by  providing 
increased  protection  of  their  ground 
water  or  both.  Until  EPA  receives  . 
applications  for  such  grants,  it  is 
impossible  to  predict  whether  any 
protection  programs  would  affect 
farmers  adversely.  At  this  time  it  does 
not  seem  appropriate  to  consider 
possible  future  effects  of  a  program  on 
farmers  in  dedding  whether  an  area  is  a 
CAPA. 

G.  Information  Requests 

Comment  One  commenter  said 
hydrogeologic  assessment  infonnation 
in  addition  to  that  suggested  may 
benefit  the  CAPA  review  process. 

EPA  Response:  EPA  agrees  with  this 
comment  and  an  applicant  may  choose 
to  submit  any  additional  hydrogeologic 
data  that  will  enhance  the 
understanding  of  the  vulnerabilify  and 
recharge  characteristics  of  the  proposed 
CAPA. 

Comment  A  commenter  said 
clarification  is  needed  regarding  the 
identification  of  potential  pollution 
sources:  specifically,  with  respect  to  the 
abilify  of  the  soils  and  the  unsaturated 
zone  to  moderate  contamination  from 
potential  pollution  sources  and  whether 
landowners,  competent  agricultural 
specialists  and  soil  scientists  would 
have  input  into  such  analysis. 

EPA  Response:  EPA  does  not  expect 
submission  of  data  regarding  potential 
pollution  sources,  except  as  necessary 
for  assessing  the  likelihood  of 
contamination.  Regarding  the 
hydrogeologic  criteria,  an  applicant  is 
bee  to  submit  any  data  that  could 
enhance  the  Agency's  understanding  of 
the  vulnerability  and  recharge 
4Jiaracteristics  of  the  proposed  CAPA. 
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H.  Procedural  R»quir9Bmtd» 

Comment  Tkn*  rniniMlHri  wakk 
that  EPA'a  vtew  liMt  tha  CAPA  critaiia 
an  iiilHim  fiaal  roles  aad  aNamptad 
kvm  <ha  raqaitnaanta  ef  tha  APA 
bacauaa  thay  aia  "frant  ralattd"  ia 
wrong. 

EPA  Retponee:  EPA  diMfrsaa  with 
commantata  who  aigued  that  EPA 
thouhi  hava  gona  through  tha  APA 
notice  and  nommant  mUaiakina  whan  it 
iasued  tti  |une  2t,  19B7  iateiim  final  rule. 
Ai  explained  earlier.  Coo|peee  enacted 
SDWA  •ectionl427  to  eatablieh  a  Sola   , 
Source  Aquifer  Demonstiation  Gran) 
Program.  Tharefora.  tha  purpoea  of 
determining  arhathar  an  area  ia  a  critical 
aquifer  protectioii  area  ii  ta  eitabliih 
eligibAty  for  awarding  demonstration 
grants.  Accordingly,  EPA  believes  that 
the  June  28. 1987  interim  final  rule  fialls 
within  the  scope  of  the  grants  exception 
to  APA  notice  and  comment  rulemaking 
found  in  APA  section  553Ca)(2). 
Additionally,  although  SDWA  section 
1427(d)  directs  the  A^nicy  to  establish 
criteria  for  identifying  CAPAs  by  rule,  it 
contains  no  independent  requireaieot  for 
notice  and  comment  rulemaking  in 
estabOshtng  such  criteria. 

I  Definition  of  "Major  Recbaige  Area  " 

Comment  A  commenter  suggested  a 
revision  to  the  definition  of  "recharge 
area"  in  40  CFR  149.2;  specifically,  to 
change  the  second  **ttie"  to  "a"  in  tha 
sentence  explaining  what  constitutes  a 
major  recharge  area. 

ARf  Response:  The  definition 
presented  hi  the  1987  CAPA  rule 
describes  a  major  recharge  area  as  "the 
area  where  ttie  major  part  of  the 
recharge  to  an  aquifBT  occurs  through 
infiltration  of  precipitation  or  surface 
water."  EPA  egrees  that  tin  change 
recommended  by  the  commenter  is 
technically  vaBd  and  has  made  the 
suggested  correction  in  the  1989  final 
rule.  The  reason  for  this  change  is  to 
recognize  diat  an  SSA  may  contain  more 
than  one  (fistinct  area  through  which  a 
significant  share  ef  the  rediarge  moves 
into  the  sole  source  aquifer. 

/.Background 

Coalmen^  One  coamenter  said  tfiat  in 
order  to  encoarage  local  government 
participation,  the  CAPA  program  needs 
to  have  minimal  red  tape  and 
inf onaatleaat  laqeirenMnts. 

EPA  Reaponse:  EPA  a^aes  that 
unoecessaey  {nformation  requirsBienls 
should  be  avoided,  if  and  when  fmdfng 
becomes  available,  EPA  plana  to  issae 


guidanoa  aa  haer  te  prepare 
applications.  The  Agency  wffl  attempt  to 
provide  dear  and  simine  Iiisti  actions. 
con«nliatiug  on  tha  items  necessary  for 
a  oonqilate  apphcatfon. 

Comment  One  commenter  said  to 
stimulate  CAPA  program  effectiveness 
and  to  benefit  as  many  jutisdictkina  as 
possible,  grants  sbonld  ba  provided  to 
fund  a  wide  vaxiaty  of  aqu^Eet  protection 
management  technhyies 

EPA  Response:  EPA  bettevas  this 
comment  Iwa  mssit  and  wiH  address  this 
issue  ariisa  die  Agency  issues  pants 
guidasKe.  Tha  wamnant,  hoesaver.  does 
not  requfaa  any  reviska  in  the  1987 
CAPA  rule. 

.Cosuneak  One  commenter  asked  to 
equate  the  CAPA  criteria  to  such 
concepts  as  ground-water  classification, 
sones  of  contribution  and  sensitive 
areas. 

EPA  Response:  EPA  believes  that  they 
are  related  but  different  EPA  believes 
that  the  statute  is  clear  in  the  definitian 
and  purpose  of  a  CAPA.  Such  definition 
and  purpose  do  not  necessarily  replace, 
equate,  or  overlap  with  definitions  and 
purposes  of  the  other  ground-water 
protection  ternw  Mtioned  by  the 
cemaMoter.  Some  waHiead  protection 
pragramaefdia  States,  indadfa^  those 
developed  pursaant  to  section  1428  of 
die  SDWA  do  include  portiona  of 
"zones  of  contr^bation."  The  designation 
of  specific  claeses  of  groond  water  by 
the  States  often  considers  hydrogeologic 
and  water  use  concepts  quite  diffisrent 
than  those  of  either  CAPAs  or  wellhead 
protection  ereas.  Slate  classification 
systems  may  consider  different  ground- 
water quaUty  aad  other  beneficial  use 
characteristics.  EPA  emphasizes 
however,  that  an  appHcant  is  free  to 
submit  information  on  such 
relationships  between  these  ground- 
water protection  concepts  and 
demonstrate  how  these  concepts  would 
support  the  teciuiical  information  in  a 
demonstration  application. 

Comment  One  conunenter  said  that 
die  role  of  the  State  in  the  CAPA 
petition  process  needs  to  be  included  hi 
theciitaria. 

£Pi4  Aeqwnar  The  statute  ia  dear 
about  the  role  of  Stales  ia  the  process  of 
applying  for  demoastration  grants. 
SDWA  secdoB  1427(c)  indicetes  that  if  a 
jurisdiction  o<her  than  a  State  apphes 
for  a  paal.  the  ^)plicant  mwt  have  the 
Governor  aa  a  a>-<^>iriicant  when 
applyfog  for  SSA  demonstration  grant 
fiindb.  bi  view  of  the  clear  statutory 
provisions,  EPA  does  not  beHeve  any 
additional  guidance  in  the  CAPA  rale  is 
needed. 


IV.  baplBuieiitatlon 

The  SSA  OamoMtratiea  Pragran  ia  a 
limited  one.  which  may  eoiMe 
succaseftil  appUcaata  ta  receiva 
matchiaggiaala.  Tba  total  amoaat  of  the 
pant  caaaot  axoead  14  aiilMan  per 
aquifer  per  year.  As  part  af  tha 
dsasnaalratioB  proy^Hi.  any  State, 
municipal  or  beat  gareiaaieut  or 
political  sab(kviskm  thataef  or  aay 
planning  eatitf  Qmetadimg  any  interstate 
regional  planning  entity)  that  identified 
B  CAVA  over  wUcb  it  has  aalhority  or 
jurisdiction  arithin  an  abaady 
designated  SSA.  may  appty  for  tha 
demonstration  program.  For  fiscal  years 
1988  and  1988,  Congrasa  has  aot 
appropriated  fands  for  demonstrstion 
propaai  grants.  Detailed  infonnation  on 
applying  for  demonetratioa  grant  finds 
indudii^  procedures,  application 
materials,  and  review  criterie  wW  be 
released  l^  EPA  if  funds  are 
appropriated  for  demonstratfoa  program 
grants  in  the  feture.  A  notice  of 
availafaility  of  these  appKeation 
materia  woald  be  p«rt)lfshed  in  the 
Federal  Register. 

The  Sole  Source  Aqtiifer 
Demonstration  Program  will  not  affect 
or  inhibit  Agency  regulatory  programs. 
The  Agency  does  not  intend  to  establish 
an  administrative  program  stricdy  to 
define  and  delineate  CAPAs.  but  only  as 
one  "screening"  step  in  the  context  of 
the  demonstration  program.  The  actual 
selection  process  will  be  addressed  by 
the  Agency  when  it  issues  CAPA  grants 
guidance. 

V.  Begnlalecy  hapad  Analysia 

Under  Executive  Order  12291  (46  FR 
13193.  February  9. 1981].  EPA  must  judge 
whether  a  re^ilatioa  is  "major"  and. 
therefore,  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis. 

A  major  rule  is  defined  as  a  regulation 
which  is  likely  to  result  m. 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  mcrease  in  costs  or  prices 
for  consumers;  Bdividoel  industries: 
Federal.  State,  and  local  government 
agendes;  or  geographic  regions;  or 

(3)  Kgnificant  adverse  effect  on 
competition,  employment,  investment, 
prodactivity,  innovation,  or  the  ability  of 
United  States-besed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  to  define  critical  aquifer 
protection  areas  is  not  major  since  it  has 
no  effect  on  the  overall  cost  and 
economic  impact  of  EPA's  sole  source 
eqnifer  regulations.  Therefore,  the 
Agency  has  not  conducted  a  regulatory 
impact  analysis.  The  draft  of  this  rule 


Faderai  Regbtar  /  Vol  54.  No.  29  /  Tueaday.  February  14.  1989  /  Rules  and  Regulationa  6843 


was  cleared  by  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  Executive  Order  12291.  A 
summary  of  comments  bom  OMB  to 
EPA  and  EPA's  response  to  these 
comments  will  be  available  for  viewing 
at  the  Environmental  Protection  Agency, 
Room  801  East  Tower,  401 M  Street. 
SW..  WasUngton.  DC  2046a 

VL  Regulatory  FlaxttiUity  Ad 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  through  612,  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  regulation  will  impose  no 
sigjiificant  costs  on  any  small  entities. 
The  overall  economic  impact  therefore, 
on  small  entities  is  small.  Accordingly,  I 
hereby  certify  that  this  regulation  wiU 
not  have  a  significant  imped  on  a 
substantial  number  of  small  entities.  The 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Vn.  Paperwork  Reduction  Ad 

The  Information  Collection 
Requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Papenvork  Reduction  Act,  44  U.S.C 
3501  at  seq.  These  requirements  are  not 
effective  until  OMB  approves  them  and 
a  technical  amendment  to  that  effect  is 
published  in  the  Fednal  Register. 

This  rule  in  and  of  itself  does  not 
create  any  public  reporting  burden. 
Should  funds  be  appropriated  for  the 
SSA  Demonstration  Program,  EPA  will 
issue  Grants  Guidance.  As  part  of  their 
application  padiage  pursuant  to  sudi 
Grant  Guidance,  it  is  antidpated  that 
applicants  will  need  to  assert  that  all 
CAPA  criteria  estabUshed  in  this  rule 
are  met  Tie  public  burden  associated 
with  asserting  CAPA  criteria  are 
believed  to  represent  perhaps  k)  to  25 


percent  of  the  1040  hours  of  total  burden 
assodated  with  completing  an  SSA 
Demonstration  Program  amilicetion. 
These  estimates  are  considered 
preliminary  in  nature  (pending  Grant 
Guidance  issuance),  and  indude  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  coUedicm 
of  iidormation. 

An  Information  Collection  Request 
dociunent  (ICR  No.  1431)  has  been 
prepared  by  EPA  and  a  copy  may  be 
obtained  fit>m:  Carta  Levesque. 
Information  Policy  Branch,  EPA  401 M 
Sheet  SW.  (PM-223).  Washington,  DC 
20460  at  by  calling  (202)  382-2740. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  induding 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,.PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460;  and  to  die  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  DC  20503,  "Attention: 
TimoUiy  Hunt" 

List  of  Subjects  in  40  CFR  Part  1« 

Critical  aquifer  protection  areas. 
Reservoirs,  Water  pollution  control. 

Date:  February  7, 1988. 
)ackMoora, 

Acting  Administrator. 

Accordingly,  Part  149  is  amended  as 
follows: 

PART  149-SOLE  SOUftCE  AQUIFERS 

1.  The  authorify  dtation  for  Part  149 
continues  to  read: 

Audiarity:  Sec.  1424(e).  Safe  Drinking 
Water  Act  (42  VS.C  300h-3(e):  sec  1427  of 
the  Safe  Drinking  Water  Act  (42  U.S.C  VtOh- 
6)). 

2.  Section  149.2  is  revised  to  read  as 
follows: 

S  149.2    DeWnWona. 

(a)  Aquifer  means  a  geological 
formation,  group  of  formations,  or  part 
of  a  formation  that  is  capable  of  yielding 


a  significant  amount  of  water  to  a  well 
or  spring. 

(b)  Recharge  means  a  process,  natural 
or  artificial.  ^  which  water  is  added  to 
the  saturated  zone  of  an  aquifer. 

(c)  Recharge  Area  means  an  area  in 
which  water  reaches  the  zone  of 
saturation  (ground  water)  by  surface 
infiltration;  in  eddition.  a  "major 
recharge  arecT  is  an  area  where  a  major 
part  of  the  recharge  to  an  aquifer  occurs. 

(d)  Sole  or  Principal  Source  Aquifer 
(SSA)  means  an  aquifer  which  is 
desi^iated  as  an  SSA  under  section 
1424(e)  of  the  SDWA. 

3.  Section  148.3  is  revised  to  read  as 
follows: 


{149J    Critical  Aquifer  Protection  i 

A  Critical  Aquifer  Protection  Area  is 
either 

(a)  An  or  part  of  an  area  which  was 
designated  as  s  sole  or  prindpal  source 
aquifer  prior  to  June  19, 1986,  and  for 
which  an  areawide  ground-water  qualify 
protection  plan  was  approved,  under 
section  208  of  the  Qean  Water  Act 
prior  to  that  date:  or 

(b)  All  or  part  of  a  major  recharge 
area  of  a  sole  or  prindpal  source 
aquifer,  designated  before  June  19, 1988, 
for  which: 

(1)  The  sole  or  prindpal  source 
aquifer  is  particulariy  vulnerable  to 
contamination  due  to  the  hydrogeologic 
characteristics  of  the  unsaturated  or 
saturated  zone  within  the  suggested 
critical  aquifer  protection  area;  and 

(2)  Contamination  of  the  sole  or 
principal  source  aquifer  is  reasonably 
likely  to  occur,  unless  a  program  to 
reduce  or  prevent  such  contaminaticm  is 
implemented;  and 

(3)  In  the  absence  of  any  program  to 
reduce  or  prevent  contamination. ' 
reasonably  foreseeable  contamination 
would  result  in  significant  cost  taking 
into  account 

(i)  The  cost  of  replacing  the  drinking 
water  supply  from  the  sole  or  prindpal 
source  aquifer,  and 

(ii)  Other  economic  costs  and 
environmental  and  sodal  costs  resulting 
from  such  contamination. 

[FR  Doc.  8»-3386  FUihI  2-13-88: 8:45  am] 
nujNO  cooe  «wo  so  a 
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OCPARTMENT  OF  EDUCATION 
OniM  Of  VoortlofMl  and  Adult 


r:  Department  of  Education. 
action:  Notice  of  propoeed  priority, 
required  activities,  and  selection  criteria 
for  fiacal  year  1989. 


r  The  Secretary  of  Education 
proposes  to  establish  an  absohite 
priority  for  a  fiscal  year  1989  grant 
conqMtition  under  me  Cooperative 
Demonstration  Program.  Under  the 
priority,  funds  would  be  reserved  for 
applications  pnqiosing  to  conduct  high 
technology  training  projects  in 
vocational  education  thiat  involve 
cooperation  between  the  private  sector 
and  public  agencies  in  vocational 
education.  The  Secretary  also  proposes 
to  require  applicants  to  submit  certain 
written  assurances,  as  described  under 
the  Activities  section  of  this  priority,  as 
part  of  their  applications  for  this 
program  and  to  prohibit  the  use  of 
Federal  funds  to  cover  the  costs  of 
equipment  used  for  project  activities. 
Lastly,  the  Secretary  proposes  to  use 
new  selection  criteria  in  evaluating 
applications  submitted  for  this 
competition  only. 

OATC  Comments  must  be  received  on  or 
before  March  16. 1989. 


;  Comments  should  be 
addressed  to  Richard  F.  DiCola  or 
Robert  L  Miller,  Program  Improvement 
Branch.  Division  of  National  Programs. 
Office  of  Vocational  and  Adult 
Education  (Room  4512.  Switzer 
Building).  400  Maryland  Avenue  SW.. 
Washington.  DC  20202-7242.  Telephone 
(202)  732-2362  or  732-2428. 

ANY  mpomution: 


Progiim  hfonnatkiB 

Recent  data  compiled  by  the  Bureau 
of  Labor  Statistics  indicate  faster  than 
average  growth  in  the  demand  for 
skilled  technicians  in  hi^  technology 
fields  through  the  year  200a  The  data 
also  indicate  that  these  emerging 
technologies  will  have  a  significant 
impact  on  the  efficiency  and  flexibility 
of  a  well-trained  work  force. 

Hi^  technology  training  can  be 
conducted  most  effectively  %vith  the 
active  involvement  and  cooperation  of 
Uie  private  sector.  Effective  partnerships 
between  the  private  sector  and  public 
agencies  in  vocational  education  are  an 
important  aspect  of  the  Cooperative 
Demonstration  Program  which  is 
designed,  in  part  to  demonstrate  ways 
in  which  pubUc  agencies  in  vocational 
education  and  the  private  sector  can 


work  togedier  to  assist  students  to 
attain  the  advanced  level  of  sUUs  l^ 
needed  to  make  the  transition  froa^- 
school  to  work. 


:-/c 


CooparaMva  Dawonatratton  Program        Prioelty 


In  accordance  with  Department  of 
Education  General  Administrative 
Regulations  at  34  CFR  75.10S(gM3),  the 
Sea«tary  proposes  to  establish  an 
absolute  iNiority  for  the  fiscal  year  1989 
grant  competition  under  the  Cooperative 
Demonstration  Program  for  projects  that 
focus  on  hi^  technology  training  efforts 
that  are  also  models  ofcooperation 
between  the  private  sector  and  public 
agencies  in  vocational  education.  In 
order  to  maximize  the  use  of  Federal 
funds  for  the  direct  training  of  students, 
the  Secretary  proposes  that  no  Federal 
funds  be  used  to  purchase  or  lease 
equipment  to  conduct  project  activities. 
Any  necessary  equipment  costs  may  be 
counted  toward  the  cost-sharing 
requirement  for  this  program. 

Specifically,  the  Secretary  proposes  to 
support  projects  that — 

(1)  Train  persons  to  become  skilled 
workers  or  technicians  in  high 
technology  occupations  (including 
providing  related  instruction  to 
individuals  undergoing  apprenticeddp 
training)  or  to  become  skilled  woricers  or 
technicians  involved  in  the  production, 
installation,  operation,  and  maintenance 
of  high  technology  equipment  systems. 
and  processes; 

(2)  Are  examples  of  successful 
cooperation  between  the  private  sector 
(including  employers,  consortia  of 
employers,  labor  organizations,  building 
trade  councils,  and  other  private 
agencies,  organizations,  and 
institutions)  and  public  agencies  in 
vocational  education  (including  State 
and  local  educational  agencies, 
postsecondary  educational  institutions, 
institutions  of  higher  education,  and 
other  public  agencies,  organizations,  and 
institutions).  For  the  purpose  of  this 
competition  the  military  and  publicly 
funded  laboratories  are  considered 
employers  that  could  be  used  as  private 
sector  partners  in  a  iwoposed  project; 
and 

(3)  Expend  no  Federal  funds  fat 
equipment  as  defined  in  34  CFR  74.132. 

Activities 

In  support  of  this  priority,  an 
applicant  would  be  required  to  submit 
as  part  of  its  application,  a  written 
assurance  that  it  will  cooperate,  if 
selected,  with  a  planned  national 
evaluation  study  of  projects  fimded 
under  this  competition. 

An  applicant  would  also  be  required 
to  submit  as  part  of  its  application, 
written  assurances  from  each  public 


agency  in  vocational  education  and 
each  private  sector  entity  that  they  will 
partidpate  in  the  planning  and 
operation  of  the  proposed  project  as 
described  in  the  application. 

Criteria  for  Evaluating  Appfications 

For  the  Fiscal  Year  1989  grant 
competition  under  the  Cooperative 
Demonstration  Program,  the  Secretary 
proposes  to  use  the  following  selection 
criteria  and  to  assign  points  to  the 
selection  criteria  as  indicated: 

(a)  Need.  (15  poinU) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  and  the  soundness  of  the 
rationale  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  A  clear  description  of  the  need  for 
the  proposed  project; 

(ii)  Specific  evidence  of  the  need  for 
the  project 

(iii)  A  description  of  any  ongoing  and 
planned  activities  in  the  community 
relative  to  the  need,  including,  if 
appropriate,  the  relationship  of  any 
local,  regional  or  State  economic 
development  plan; 

(iv)  Evidence  that  demonstrates  the 
vocational  training  to  be  provided  is 
designed  to  meet  current  and  projected 
occupational  needs; 

(v)  A  clear  statement  of  what  the 
project  seeks  to  demonstrate;  and 

(vi)  Evidence  that  the  project  is  likely 
to  serve  as  a  model  in  the  future. 

(b)  Plan  of  Operation.  (25  points) 

(1)  The  Secretary  reviews  each 
appUcation  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
apphcant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 
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(c)  Quality  of  Key  Personnel  (10 
points) 

(1)  The  Secretary  reviews  each 
appUcation  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
o^er  key  personnel  to  be  used  in  ttie 
project 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women: 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
ejqierience  and  training  in  fields  related 
to  the  objectives  of  the  project  as  well 
as  other  information  that  the  applicant 
provides. 

(d)  Budget  and  Cost  Effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  project  has  an  adequate  budget  and 
is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows —    * 

(i]  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(e)  Evaluation  Plan.  (10  points) 
The  Secretary  reviews  each 

application  to  determine  the  quality  of 
the  project's  evaluation  plan  for  the 
project  including  the  extent  to  which — 


(1)  The  plan  includes  activities  during 
the  formative  stages  of  the  project  to 
help  to  guide  and  improve  the  project  as 
well  as  a  final  evaluation  that  includes 
summary  data  and  recommendations; 
and 

(2)  The  plan  includes,  at  a  minimum,  a 
description  of  the  participant  data  to  be 
collected  based  on  the  project 
objectives;  tracking  and  follow-up  of 
progress  by  all  project  participants 
throu^out  the  project  period;  and 
outonne  measures  to  be  used  for  each 
objective. 

(f)  Adequacy  of  Resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project  . .  .  _ 

(2)  The  Secretary  looks  for, 
information  that  shows — 

(i)  The  fadlities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  the 
applicant  plans  to  use  are  adequate. 

(g)  Private  Sector  InvolvwenL  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  involvement  of  the  private  sector. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Private  sector  involvement  in  the 
planning  of  the  project  and 

(ii)  Private  sector  involvement  in  the 
operation  of  the  project 

(h)  Employment  Opportunities.  (5 
points) 

The  Secretary  looks  for  information 
and  documentation  to  the  extent  to 
which  trainees,  upon  completion  of  their 
ti-aining,  will  be  either  employed  in  jobs 
related  to  their  training  or  enrolled  in 
postsecondary  vocational  education 
programs  related  to  the  training  received 
during  the  project  Acceptable 
documentation  includes  letters  of 
commitment  from  employers  to  hire 
training  completers  or  descriptions  of 
postsecondary  vocational  education 
programs  that  would  be  appropriate  for 
subsequent  training. 

(i)  Dissemination.  (10  points) 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  has  an  effective  and 
efficient  plan  for  disseminating 
information  about  the  demonstration 
project  including  the  results  of  the 
project  and  any  specialized  materials 
developed  by  the  project 

(2)  The  Secretaiy  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
dissemination  plan  and  prooedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan: 

(ii)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  available; 

(iii)  ftovisions  for  dononstrating  the 
mtfthods-andlechwiqitfs  usedJiy  ihe     . 
project 

(iv)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project  and 

(v)  Provisions  for  publicizing  the 
findings  of  the  project  at  the  locaL  State 
or  national  level 

InvitatioB  to  Comment 


Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  (a)  the  proposed  priority  for 
high  technology  projects  that  involve 
cooperation  with  the  private  sector  and 
prohibit  the  e^qienditure  of  Federal 
funds  for  equipment  and  related 
requirements;  and  (b)  the  proposed 
selection  criteria. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection  during  and  after  the  comment 
period  in  Room  4512  Switzer  Building. 
330  C  Stiieet  SW..  Washington.  DC 
between  the  hours  of  9:30  ajn.  and  3.-00 
pjn.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Autfaority:  20  U.&C  2411 

Dated  Febraary  2. 1989. 
Lauro  F.  Cavasos. 
Secretary  of  Education. 
[FR  Doc  89-3470  Filed  2-13-8S:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPart60 

(AO-ffN.-9437-2] 

StandaRlBof  Perfonnance  for  New 
Stationary  Sources;  Revistone  to 
Rul>ber  Tire  Manufacturing  Induatry 

Aomcv:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule  and  public 
hearing;  petition  for  reconsideration. 


:  On  September  15. 1987  (52  FR 
34868),  EPA  promulgated  standards  of 
performance  for  the  rubber  tire 
manufacturing  industry.  Subsequently, 
the  Rubber  Manufactivers  Association 
(RMA)  filed  a  petition  for 
reconsideratioti  with  EPA.  both  RMA 
and  Firestone  Tire  and  Rubber  Company 
filed  petitions  for  review  of  the 
Administration's  decision  with  the  D.C. 
Circuit  and  Michelin  Tire  Corporation 
filed  a  motion  for  leave  to  intervene  in 
the  review  of  the  promulgated 
standards.  The  petitioners  requested 
review  of:  (1)  Changes  in  cutoffs 
between  proposal  and  promulgation:  (2) 
potential  expansion  in  the  coverage  of 
the  regulation;  (3)  requirements  for 
determining  capture  efficiency  using  a 
temporary  enclosure;  and  (4) 
requirements  for  monthly  tests  for  green 
tire  sprays  containing  low  quantities  of 
volatile  organic  compounds  (VOC).  The 
EPA  has  evaluated  the  petition,  and  the 
Administrator  grants  the  petitioners* 
requests  for  revision  of  the  existing  new 
source  performance  standard  (NSPS)  for 
the  rubber  tire  manufacttiring  industry 
with  regard  to  items  (1),  (3).  and  (4).  but 
denies  petitioners'  requests  for  revision 
of  the  NSPS  relating  to  coverage  of  the 
NSPS.  item  (2).  This  action  provides 
EPA's  responses  to  petitioners'  requests, 
and  the  resulting  minor  proposed 
revisions  to  the  NSPS  are  set  forth  in 
this  notice. 

A  public  hearing  will  be  held  to 
provide  interested  parties  an 
opportimity  for  oral  presentations  of 
data,  views,  or  argiunents  concerning 
the  proposed  revisions. 

OATn:  Comments.  Comments  must  be 
received  on  or  before  April  21. 1988. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  March  14, 1969,  a  public 
hearing  will  be  held  on  March  21. 1969. 
beginning  at  10:00  8.m.  Persons 
interested  in  attending  the  hearing 
should  call  Ann  Eleanor  at  (919)  541- 
5578  to  verify  that  a  hearing  «vill  be  held. 


Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  March  14. 1989. 
AOOMESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131).  Attention:  Docket  No.  A-80-6. 
U.S.  Environmental  Protection  Agency, 
401  M  Stnei  SW.,  Washington.  DC 
20480. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  O^ice  of 
Administration  Auditorium.  Research 
Triangle  Park.  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony  should 
notify  Ms.  Ann  Eleanor.  Standards 
Development  Branch  (MD-13).  U.S. 
Environmental  Prot^tion  Agency.' 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  (919)  541-557a 

Docket.  A  docket,  number  A-80-8, 
containing  information  considered  by 
EPA  in  the  development  of  the 
promulgated  standards  and  the  Petition 
for  Reconsideration  to  which  this  notice 
is  responding,  is  available  for  public 
inspection  between  8:00  a.m.  and  3:30 
pjn.,  Monday  through  Friday,  at  EPA's 
Centi>al  Docket  Section,  South 
Conference  Center,  Room  4,  401  M 
Stnel  SW.,  Washington.  DC  2048a  A 
reasonable  fee  may  be  charged  for 
copying. 

POII  RNITHCII  tHHtmumOH  CONTACT: 
For  further  information  and 
interpretations  of  applicability,    ■     ■     . 
compliance  requirements,  and  reporting 
aspects  of  the  revised  standards,  contact 
the  appropriate  Regional.  State,  or  local 
office  contact  as  listed  in  40  CFR  80.4. 
For  further  information  on  the 
background  for  the  proposed  revised 
standards,  contact  Ms.  Dianne  Byrne. 
Standards  Development  Branch. 
Emission  Standards  Division  (MD-13). 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  (919)  541-5266. 
SU^PUEMENTAMY  INFOfUSATION: 

LBackground 

Standards  of  performance  for  the 
rubber  tire  manufacturing  industry  were 
promulgated  in  the  Federal  Register  on 
September  15. 1987  (52  FR  34868).  The 
promulgated  standards  limit  VCX] 
emissions  from  new,  modified,  or 
reconstinicted  facilities.  The  VOC 
emissions  from  the  rubber  tire  industry 
are  caused  primarily  by  application  of 
materials  which  contain  VOC  to 
different  components  of  a  tire  during  the 
manufacturing  process.  The  affected 
facilities  are  each  undertread  cementing 
operation,  each  sidewall  cementing 
operation,  each  tread  end  cementing 


operation,  each  bead  cementing 
operation,  each  green  tire  spraying 
operation,  each  Michelin-A  operation, 
each  Michelin-B  operation,  and  each 
Michelin-C  automatic  operation. 

Facilities  affected  by  these  standards 
are  those  where  components  for 
agricultural,  airplane,  industrial,  mobile 
home,  light-duty  truck,  or  passenger 
vehicle  tires  have  a  bead  diameter  up  to 
and  including  0.325  m  (12.8  in)  and  are 
mass  produced  in  assembly-line  fashion. 

The  control  technology  for  these 
facilities  consists  of  low  solvent  usage 
or  an  emission  reduction  system. 

n.  Sununary  of  RMA  Petitkm  for 
ReconsideratioD  and  EPA's  Response 

On  November  12, 1987.  the  RMA  (an 
association  representing  several  tire 
manufacturers)  filed  with  EPA  a  petition' 
for  reconsideration  of  the  Standards  of 
Performance  for  New  Stationary 
Sources  in  the  Rubber  Tire 
Manufacturing  Industry.  On  November 
12  and  13. 1987,  die  RMA  and  the 
Firestone  Tire  and  Rubber  Company, 
respectively,  filed  with  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  petitions  for  review  of  the 
Standards  of  Performance  for  New 
Stationary  Sources  in  the  Rubber  Tire 
Manufacturing  Industry  under  section 
307(b)  of  the  Clean  Air  Act. 
Additionally,  on  December  10, 1987, 
Michelin  Tire  Corporation  filed  a  Motion 
for  Leave  to  Intervene  in  the  review  of 
the  final  standards.  Michelin  filed  the 
motion  pursuant  to  Rule  15(d)  of  the 
Federal  Rules  of  Appellate  Procedure. 
Although  Michelin  is  a  member  of  the 
RMA.  which  also  filed  a  petition  for 
review  of  the  standards,  the  corporation 
did  not  feel  that  its  interest  would  be 
adequately  represented  or  protected  by 
RMA  because  Michelin  utilizes 
processes  and  facilities  that  are  unique 
in  the  industry. 

The  issues  presented  in  the  petitions 
for  review  are  virtually  identical  to 
those  raised  in  the  petition  for 
reconsideration. 

The  following  discussion  summarizes 
and  represents  die  arguments  made  by 
all  the  petitioners  with  regard  to  Uie 
final  standards.  Likewise.  EPA's 
response  to  each  issue  is  made  with 
regard  to  the  arguments  of  all  of  the 
petitioners. 

A.  The  petitioners  stated  that  the 
VOC  use  cutoffs  established  in  the  final 
standard  are  inappropriate  and 
unlawful,  having  been  changed  after 
proposal  to  incorporate  arbitrary 
assumptions.  They  claim  the  final 
cutoffs  also  retroactively  expanded 
coverage  without  the  opportunity  to 
comment  and  should  be  revised.  At 
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proposal,  the  VOC  cutoff  was  expressed 
in  terms  of  grams  per  tire  (grams/tire) 
and  included  only  VOC  applied  to  "tire" 
components,  as  that  term  was  defined  in 
the  regulation.  (Outoized  tires  (larger 
truck,  implement,  or  industrial  tires)  and 
nonassembly-line  tires  were  excluded 
from  die  definition  of  "tire"  used  to 
establish  the  25  grams/tire  cutoff  at 
proposal).  At  promulgation,  the  cutoff 
was  changed  to  a  kilograms  per  month 
format  and  included  all  VOC  used  at  the 
facility,  including  VOC  used  for  tire 
types  other  than  those  defined  in  the 
r^ulation.  Thus,  die  petitioners  argued 
that  this  change  resulted  in  retroactively 
expanding  the  NSPS  coverage  to  include 
tire  types  not  included  in  the  proposed 
standards  because  the  final  standard 
applies  to  facilities  constructed  or 
modified  between  January  20, 1983.  and 
September  15, 1987,  that  produced 
outsized  tires.  The  petitioners 
maintained  that  it  was  not  proper  for 
EPA  to  include  in  the  mondily  VOC  use 
cutoff  calculations  die  VOC  used  for  tire 
types  and  sizes  other  than  those  defined 
in  the  standard. 

The  petitioners  also  maintained  that 
the  assumptions  regarding  days  of 
operation  and  production  rates  included 
in  die  monthly  VOC  cutoffs  reflect 
limited  data  which  did  not  represent 
typical  operations  either  on  the 
applicability  date  (January  20. 1983)  or 
on  die  effective  date  (September  15. 
1987).  Specifically,  the  use  of  an 
inappropriate  number  for  the  days  of 
operation  and  the  production  rate  per 
facility  resulted  in  an  arbitrarily  low 
cutoff  value.  The  petitioners  believed 
that  the  rulemaking  record  should  have 
been  reopened  to  enable  interested 
parties  to  comment  on  these 
assumptions.  According  to  the 
petitioners,  owners  or  operators  of 
facilities  constructed  or  modified  after 
die  applicability  date  will  be  adversely 
affected  by  the  change  in  the  format  of 
the  final  cutoff  to  kilograms  VOC  per 
month,  including  VOC  used  for  tire 
types  other  than  those  defined  in  the 
regulation. 

The  Administrator  believes  that  the 
form  of  the  final  cutoff  and  associated 
definitions  are  appropriate  and  should 
not  be  revised.  The  basis  for  these  is 
fully  consistent  with  the  proposed 
standard.  The  final  format  and 
definitions,  which  were  revised  in 
response  to  public  comment,  merely 
make  the  standard  more  equitable  and 
eliminate  potential  ambiguities  in  die 
proposed  definitions  and  format  At 
proposal  die  gram  per  tire  VOC  use 
cutoffs  were  provided  to  exempt  from 
the  emission  reduction  requirements 
facilities  that  would  incur  control  costs 


which  the  Administrator  fudged  to  be 
too  high  for  the  emission  reduction 
achieved.  The  EPA  selected  the  25  g/tire 
format  for  undertread  cementing  or 
sidewall  cementing  operations  based  on 
the  belief  that  although  the  amount  of 
VOC  may  vary  from  tire-to-tire,  all  tires 
received  an  application  of  cement  After 
proposal  one  industry  commenter 
presented  a  situation  where  a  large 
portion  of  the  tire  production  did  not 
receive  undertread  cement  but  VOC  use 
was  greater  dian  25  g/tire  for  the  portion 
of  production  receiving  cement  the  only 
tires  that  would  be  counted  under  the 
proposed  format.  In  this  case,  it  was 
argued  that  the  cost  of  control  would  be 
unreasonable.  With  this  situation  in 
mind.  EPA  revised  the  format  of  die 
VOC  cutoff  for  undertread  cementing 
and  sidewall  cementing  operations  from 
25  g/tire  to  total  (uncontrolled)  monthly 
VOC  usage  at  eadi  facility.  The  total 
(uncontit)lled)  monthly  VOC  use  cutoff 
is  equivalent  to  the  proposed  25  g/tire 
cutoff,  since  it  was  developed  using  the 
same  basis  (production  rate  and  days  of 
operation,  etc.)  that  was  used  to 
determine  die  proposed  25  g/tire  cutoff. 
This  format  eliminates  the  requirement 
of  having  to  reduce  emissions  by  75 
percent  where  total  VOC  use  could  be 
relatively  small  but  the  amount  of  VOC 
applied  per  tire  could  exceed  the 
proposed  25  g/tire  cutoff.  In  addition, 
total  VOC  use  data,  which  are 
independent  of  tire  size  and  use,  were 
used  to  develop  the  percent  emission 
reduction  requirements  and  monthly 
VOC  use  cutoffs.  Therefore,  for  these 
reasons.  EPA  denies  the  petitioners' 
requests  to  revise  completely  the  form  of 
the  final  cutoff  and  associated 
definitions. 

Nevertheless,  die  Agency 
acknowledges  that  because  of  the  long 
time  period  between  proposal  and 
promulgation  (more  than  4  years),  in  this 
instance  it  may  not  be  reasonable  to 
impose  die  final  form  of  die  cutoff  on 
facilities  that  commenced  construction, 
modification,  or  reconstruction  prior  to 
promulgation  and  diat  are  using  (or  will 
use)  low  solvent  technology  to  comply 
with  the  proposed  gram  per  tire  form  of 
the  standard.  Therefore,  EPA  is  granting 
the  petitioners'  requests  with  respect  to 
affected  facUities  that  commenced 
construction,  modification,  or 
reconstruction  between  proposal  and 
promulgation.  Specifically.  EPA  has 
revised  the  standard  to  allow  affected 
facilities  (each  undertread  cementing 
operation  and  each  sidewall  cementing 
operation)  that  commenced 
construction,  modification,  or 
reconstruction  prior  to  the  promulgation 
date  (September  15, 1987)  the  option  of 


complying  with  either  the  proposed  or 
final  cutoff.  0%vners  or  operators  of 
affected  facilities  eligible  for  this  option 
will  be  allowed  2  months  following 
promulgation  of  this  revision  to  elect  to 
comply  with  the  proposed  or  the  final 
form  of  the  cutoff.  Provisions  for 
notifying  the  Administrator  of  the 
election  to  be  subject  to  the  alternate 
standard  are  contained  in  (60.546(1)  of 
the  regulation.  Othewise,  no  notification 
is  necessary.  Once  the  decision  is  made, 
it  cannot  be  reversed. 

Except  as  previously  discussed,  the 
form  of  the  final  cutoff  and  associated 
definitions  have  not  been  revised. 
Undertread  and  sidewall  cementing 
operations  that  commenced 
construction,  modification,  or 
reconstruction  after  the  date  of 
promulgation  (September  15. 1987)  may 
only  use  the  final  form  of  the  cutoff  (i.e., 
total  kilograms  of  VOC  per  month, 
regardless  of  the  type  of  tire  processed 
at  the  affected  facilify). 

B.  Section  60.543(f)(2)(i)  of  die 
regulation  requires  an  owner  or  operator 
of  an  affected  facility  that  uses  an 
incinerator  as  the  control  device  to  use  a 
temporary  total  enclosure  around  the 
application  and  drying  areas  of  the 
fadlify  to  determine  the  overall  capture 
efficiency  of  the  enclosure  during 
performance  tests.  The  temporary 
enclosure  must  be  maintained  at  a 
negative  pressure  to  ensure  that  all 
evaporated  VOC  are  measurable.  The 
petitioners  assert  that  the  requirement 
for  a  temporary  enclosure  maintained  at 
a  negative  pressure  is  impractical 
because:  (1)  Significant  openings  would 
have  to  be  provided  to  allow  the 
entrance  and  exit  of  the  tire  components 
being  processed:  (2)  operation  at 
negative  pressure  would  change  the  air 
flow  at  the  unit  and  produce 
unrepresentative  conditions;  and  (3) 
access  must  be  provided  for  the 
operator  of  the  equipment  to  carry  out 
the  normal  functions  associated  with  the 
operation. 

The  Agency  does  not  necessarily 
agree  widi  RMA's  position.  However, 
the  regulation  has  been  revised  to 
provide  an  alternative  procedure  for 
demonstration  of  capture  efficiency 
through  the  use  of  a  liquid-to-gas 
materials  balance  in  cases  when  only  a 
single  VOC  (solvent)  is  used  (see 
5e0.543(0(2Miv)). 

The  liquid-to-gas  materials  balance 
involves  the  measurement  of  mass  of 
liquid  VOC  that  is  used  and  the  mass  of 
gaseous  VOC  that  is  captured  and 
routed  to  the  incinerator.  Capture 
efficiency  is  determined  by  dividing 
VOC  captiired  by  die  VOC  used.  This  is 
theoretically  a  sound  procedure. 
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However,  the  ratuks  of  the  Uqnid-to-ges 
materiels  beJance  depend  more  heavily 
upon  the  accuracy  and  predaion  of  the 
measurement  methods  thaa  do  the 
results  of  a  gas-to-gas  materials  balance. 
Achieving  higb  accuracy  and  precision 
of  VOC  measurements  in  systems  that 
contain  mixtures  of  VOC  is  particularly 
demanding.  The  alternative  procedure  is 
therefore  applicable  only  to  single 
solvent  systems. 

Either  Method  25  or  Method  2SA  may 
be  used  for  the  gas  phase  measurement 
in  the  Uqnid-to-gas  materials  balance,  tf 
Method  2SA  [flame  kmization  detector 
(Fipi)  is  used,  the  FID  must  be 
calibrated  with  the  solvent  that  is  used 
in  the  system.  A  different  calihratioa  gas 
may  be  used  if  the  results  are  corrected 
using  an  experimentally  determincKl 
response  factor  comparing  the 
alternative  calihntion  gas  to  the  single 
VOC  used  in  the  process.  The  gas  phase 
testing  with  MetiMd  2SA  is  simpler  than 
with  Method  25  and  the  results  are  more 
immediately  available.  In  cases  wha« 
incinerator  destruction  efficiency  is  also 
being  tested,  however,  the  owner  or 
opwator  may  pr^er  to  use  the  same 
Method  as  inlet  data  collected  to 
demonstrete  destruction  efBdency  for 
the  gas  phase  portioa  of  the  hq«id-to-gas 
materials  balance. 

C  The  petitianera  atated  that  the 
owner  or  operator  of  an  affected  water^ 
based  green  tire  qvaying  operatJMi  that 
uses  a  water-based  spray  coataining 
minimal  or  no  organic  solvent  should 
not  be  subject  to  the  monthly 
I>erfonnance  test  requirements  of  the 
regulation.  They  contend  that  if  the 
owner  or  operator  of  the  afliected  facility 
can  show  by  way  of  spray  formulation 
data  or  through  analysis  using  Method 
24  that  the  spray  oontains  no  organic 
solvent,  then  he  should  not  be  required 
to  condact  a  monthly  performance  test 
on  a  continuous  basis. 

The  Administrator  agrees  that  owaan 
or  operators  of  green  tire  spraying 
operations,  using  little  or  no  organic 
solvent,  should  not  be  required  to 
condact  moalhly  perfocmaace  tests. 
Therefore,  EPA  is  granting  the 
petitionen'  requests  and  has  revised  the 
regulation  to  aUow  the  owner  or 
operator  of  each  peea  tire  spraying 
operation  using  only  water-based  spnys 
(inside  and/or  outside)  containiag  less 
than  IJO  percent  by  weight  of  VOC  to 
submit  annually  formulation  data  or  the 
restilta  of  Metfiod  24  anafysis  to  verify 
the  VOC  content  of  the  spray  in  liaa  of 
conducting  monthly  pcxformaaoe  tests. 
After  the  initial  results  of  the  VOC 
content  are  rqxvted,  the  owner  or 
operator  of  the  afiiacted  facility  must 
continue  to  verify  the  VOC  content  of 


the  spny  an  ao  annual  baais  naleas  the 
spray  formolarton  changrs.  in  which 
case  the  VOC  content  of  the  revised 
spray  formulation  must  be  analysed  and 
reported  within  1  month  of  the 
formulation  change. 

m. 


A.  Docket 

The  doefcBt  is  an  ergaaiaed  and 
complete  fie  af  all  iIm  tnformatioa 
sufaadtled  to  or  olherwiae  considered  in 
the  4evala|niant  of  das  proposed 
ruleaukkig.  Hm  principal  parposas  af 
the  docket  ape:  {!)  To  aHow  intcreeled 
parties  to  identity  readily  and  locate 
docameats  so  that  they  can  effectively 
partidpale  in  the  nileraaking  precesa; 
and  (2)  to  serve  as  the  record  in  caae  of 
judicial  review,  except  far  iaieragency 
review  aMierials  (section  a07(d)t7|(A)). 

B.  PubUc  Hearing 

A  pdthc  hearii«  wiU  be  held,  if 
requested,  to  diaoaaa  the  prapoeed 
rulaanklBg  in  aooordance  with  aection 
307(dXS)  of  the  dean  AJr  Act  ParsoDs 
wishfa^  to  niaka  oral  preaeatatiooe 
shodd  otaitact  EPA  at  tka  address  given 

preamble.  Oral  praaentatieas  will  be 
limited  to  18  ainulaa  eadL  Any  meaiber 
of  the  public  may  file  a  written 
statement  wift  BPA  before,  during,  or 
wiAia  SO  days  after  the  hearii«.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  AOOl«nn  sectkm  of  this 
preamble. 

A  verbatim  tranacrtpt  of  the  hearing 
and  written  statements  wiB  be  available 
for  public  inspection  end  copying  during 
normal  working  honn  at  EPA's  Central 
Docket  Section  in  Washington,  DC  (a 
I  section  oftfais  preaaritle). 


C  Office  of  Management  and  Budget 
Reviewt 

Paperwork  Kedactfan  Act 

Changes  to  the  information 
requirements  as  proposed  in  today's 
notice  have  been  submitted  for  approval 
to  the  Offiee  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C  3501  eteeq.  An 
Information  CoOection  Request 
document  has  been  prepared  hj  EPA 
(ICR  No.  1158]  and  a  copy  may  be 
obtained  by  wrfting  Carla  Levesque. 
Information  Policy  Branch:  EPA;  401 M 
Street  SW.  (FM^dSS):  Washington.  DC 
20460  or  by  calling  (202)  382^2408. 

Pubfic  reporting  harden  for  this 
collection  of  information  is  estimated  to 
decreese  15  to  90  houn  annuaDy  for 
maiuifactnren  employing  green  tire 
spray  operatiotts  using  water-based 


sprays  containing  less  thaa  IjD  percent 
by  weight  of  VOC 

Send  comments  regarding  the  bardea 
estimate  or  any  other  aspect  of  this 
coUection  of  infonnation,  indocbng 
sqggeslions  for  redud^  this  bardea.  to 
Chieilnformatkm  Policy  Branch.  PM- 
223,  U.S.  EaviroBBBental  Protection 
Agency.  401 M  Street  SW.,  Washii«ton. 
DC  20460:  and  to  the  Office  of 
Information  and  Regolataiy  Affairs, 
Paperwork  Reductiea  I¥o^  (aoao- 
0156),  Offioe  of  Management  and 
Budget.  Wasfaiagtan.  DC  20603,  marked 
"Attentian:  Desk  Officer  for  EPA."  The 
final  rule  wiU  respond  to  aay  OMB  or 
pabUc  comments  en  the  inforroatioa 
collectioa  reqaireaMnts  oontamed  in  this 
proposal. 

This  rulemaking  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  Q/MR  to  EPA  and  any 
EPA  response  to  those  comments  are 
induded  fai  Docket  No.  A-80-a.  Hiis 
dodiet  is  available  for  public  inspection 
at  EPA's  Central  Dodiet  Section  tfiat  is 
listed  mider  the  MNMcniES  section  of 
this  notice. 

D.  Regidolery  FlexibiKty  Act 
Compliamoe 

The  Regulatory  Flexibilify  Ad  of  1980 
(5  U.S.C  6a5(b])  requires  that  adverse 
effects  of  all  Federal  regulations  upon 
small  businesses  be  identified.  As  stated 
in  the  preamble  to  the  final  \SPS  (52  PR 
34874).  it  is  unlikely  that  any  new  plant 
would  be  considered  a  small  entity. 
Therefore,  it  is  unlikely  that  this 
rulemaking,  which  proposes  minor 
revisions  to  the  NSPS,  would  adversely 
affed  any  small  businesses. 

Pursuant  to  the  proviaions-of  5  U&C. 
605(b).  1  hereby  certify  that  these 
proposed  revisions  to  the  NSPS  will  aot 
have  a  significant  economic  irapad  on  a 
substantial  number  of  saMll  entities. 

List  of  Sul^ads  fai  40  CFR  Pact  60 

Air  pollution  control,  Incorporatiott  by 
reference,  fntergovemnental  rriatioaa, 
Reporting  and  reoordkeepkag.  Rabber 
tire  mannfactnring. 

Date:  Febnnry  7.  two. 
Jack  Moot*, 
Acting  Admmistratar. 

For  reasons  aet  oat  in  the  preamble,  it 
is  propoead  lo  amend  40  CFR  Part  60. 
Subpart  BBa  as  follows: 

PARTtO-fAMENOED] 

1.  The  authodfy  citation  for  Part  60 
continues  to  read  as  fc^tvs: 
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Authority:  Sec.  101.  111.  114. 116. 301  of  the 
Clean  Air  Act  as  amended  (42  IJ.S.C  7401, 
7411.  7414.  7416.  and  7801). 

2.  Section  60.540  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

{60.540   App«cabHtty  and  designation  of 


{60.643    Pertocmance  test  and  compNanca 


(a)  The  provisions  of  this  subpart, 
except  as  provided  in  paragraph  (b)  of 
this  section,  apply  to  each  of  the 
following  affected  facilities  in  rubber 
tire  manufacturing  plants  that 
commence  construction,  modification,  or 
reconstruction  after  January  20. 1983: 
each  undertread  cementing  operation, 
each  sidewall  cementing  operation,  eadi 
tread  and  cementing  operation,  each 
bead  cementing  operation,  each  green 
tire  spraying  operation,  each  Michelin-A 
operation,  each  Michelin-B  operation, 
and  each  Michelin-C  automatic 
operation. 

(b)  The  owner  or  operator  of  each 
undertread  cementing  operation,  and 
sidewall  cementing  operation  in  rubber 
tire  manufacturing  plants  that 
commenced  construction,  modification, 
or  reconstruction  after  January  20. 1983. 
and  before  September  15. 1987,  shall 
have  the  option  of  complying  with  the 
alternate  provisions  in  {  60.542a.  This 
election  shall  be  irreversible.  The 

■ealteraate  provisions  in  %  60.542a  do  not 
apply  to  any  undertread  cementing 
operation  or  sidewall  cementing 
operation  that  is  modified  or 
reconstructed  after  September  15. 1987. 
The  affected  facilities  in  this  paragraph 
are  subject  to  all  applicable  provisions 
of  this  subpart 

3.  Section  60.542a  is  added  to  read  as 
follow: 

S60.542a    AHantattve  standard  for  votatMe 


(a)  On  and  after  the  date  on  which  the 
initial  performance  test,  required  by 

§  60.8,  is  completed,  but  no  later  than 
180  days  after  (promulgation  of  this 
revision),  each  owner  or  operator 
subject  to  the  provisions  in  {  60.540(b) 
shall  not  cause  to  be  discharged  into  the 
atmosphere  more  than:  25  grams  of  VOC 
per  tire  processed  for  each  month  if  the 
operation  uses  25  grams  or  less  of  VOC 
per  tire  processed  and  does  not  employ 
a  VOC  emission  reduction  system. 

(b)  [Reserved] 

4.  In  §  60.543,  the  second  sentences  of 
paragraphs  (b)(1)  and  (b)(2)  are  revised; 
paragraphs  (b)(4).  (f)(2)(iv).  and  (n)  are 
added:  and  paragraphs  (d)  and  (0(2) 
introductory  text  are  revised  to  read  as 
follows: 


(b)  *  *  * 

(1)  *  *  *  The  owner  or  operator  of  an 
affected  facility  shall  thereafter  conduct 
a  performance  test  each  month,  except 
as  described  under  paragraphs  (b)(4). 
(g)(1).  and  (j)  of  this  section.  *  *  * 

(2)  *  *  *  The  performance  test  shall 
be  conduded  in  accordance  with  the 
procedures  described  under  paragraphs 
(f)(2)  (i)  through  (iv)  of  this  section. 

(4)  The  owner  or  operator  of  each 
green  tire  spraying  operation  using  only 
water-based  sprays  (inside  and/or 
outside)  containing  less  than  1.0  percent, 
by  weight  of  VOC  is  not  required  to 
conduct  a  monthly  performance  test  as 
described  in  paragraph  (d)  of  this 
section.  In  lieu  of  conducting  a  monthly 
performance  test  the  owner  or  operator 
of  each  green  tire  spraying  operation 
shall  submit  formulation  data  or  the 
results  of  Method  24  analysis  annually 
to  verify  the  VOC  content  of  each  green 
tire  spray  material,  provided  the 
spraying  formulation  has  not  changed 
during  tihe  previous  12  months.  If  the 
green  tire  spray  material  formulation 
changes,  formulation  data  or  Method  24 
analysis  of  the  new  spray  shall  be 
conducted  to  determine  the  VOC 
content  of  the  spray  and  reported  within 
30  days  as  required  under  §  60.546U). 

(d)  For  each  tread  end  cementing 
operation  and  each  green  tire  spraying 
operation  where  water-based  sprays 
containing  1.0  percent,  by  weight  of 
VOC  or  more  are  used  (inside  and/or 
outside)  that  do  not  use  a  VOC  emission 
reduction  system,  the  owner  or  operator 
shall  use  the  following  procedure  to 
determine  compliance  with  the  g/tire 
limit  specified  under  560.542(a)(3).  (5){i). 
5(ii).  7(i).  and  (7)(ii). 

•  an.** 

(f)*  *  * 

(2)  Calculate  the  mass  of  VOC  emitted 
per  tire  cemented  at  the  affected  facility 
for  the  month  (N)  or  mass  of  VOC 
emitted  per  bead  cemented  for  the 
affected  facility  for  the  month  (NJ: 

N=G(l-«) 
N»=G»(1-R) 

For  the  initial  performace  test  the 
overall  reduction  efficiency  (R)  shall  be 
determined  as  prescribed  under 
paragraphs  (f)(2)  (i)  through  (iv)  of  this 
section.  After  the  initial  performance 
test  the  owner  or  operator  may  use  the 
most  recently  determined  overall 
reduction  efficiency  (R)  for  the 
performance  test.  No  monthly 
performance  tests  are  required.  The 


performance  test  shall  be  repeated 
during  conditions  described  under 
paragraph  (b)(2)  of  this  section. 

(iv)  The  owner  or  operator  of  an 
affected  facility  shall  have  the  option  of 
substituting  the  following  procedure  as 
an  acceptable  alternative  to  the 
requirements  prescribed  under 
paragraph  (f)(2)(i)  of  this  section.  This 
alternative  procedure  is  acceptable  only 
in  cases  where  a  single  VOC  is  used  and 
is  present  in  the  capture  system.  The 
average  capture  efficiency  value  derived 
from  a  minimum  of  three  runs  shall 
constitute  a  test 

(A)  For  each  run.  "i."  measure  the 
mass  of  the  material  containing  a  single 
VOC  used.  This  measurement  shall  be 
made  using  a  scale  that  has  both  a 
calibration  and  a  readability  to  within  1 
percent  of  the  mass  used  during  the  nm. 
This  measurement  may  be  made  by 
filling  the  direct  supply  reservoir  (e.g.. 
trough,  tray,  or  drum  that  is  integral  to 
the  operation)  and  related  application 
equipment  (e.g.,  rollers,  pumps,  hoses)  to 
a  marked  level  at  the  start  of  the  run 
and  then  refilling  to  the  same  mark  from 
a  more  easily  weighed  container  (e.g.. 
separate  supply  drum)  at  the  end  of  the 
nm.  The  change  in  mass  of  the  supply 
drum  would  equal  the  mass  of  material 
used  from  the  direct  supply  reservoir. 
Alternatively,  this  measurement  may  be 
made  by  weighing  the  direct  supply 
reservoir  that  the  start  and  end  of  the 
run  or  by  weighing  the  direct  supply 
reservoir  and  related  application 
equipment  at  the  start  and  end  of  the 
run.  The  change  in  mass  would  equal 
the  mass  of  the  material  used  in  the  run. 
M  only  the  direct  supply  reservoir  is 
weighed,  the  amount  of  material  in  or  on 
the  related  application  equipment  must 
be  the  same  at  the  start  and  end  of  the 
run. 

(B)  For  each  run,  "i,"  measure  the 
mass  of  the  material  containing  a  single 
VOC  which  is  present  in  the  direct 
supply  reservoir  and  related  application 
equipment  at  the  start  of  the  run,  unless 
the  ending  weight  fraction  VOC  in  the 
material  is  greater  than  or  equal  to  96.5 
percent  of  the  starting  weight  fraction 
VOC  in  the  material,  in  which  case  this 
measurement  is  not  required.  This 
measurement  may  be  made  directly  by 
emptying  the  direct  supply  reservoir  and 
related  application  equipment  and  then 
filling  them  to  a  marked  level  from  an 
easily  weighed  container  (e.g..  separate 
supply  drum).  The  change  in  mass  of  the 
supply  drum  would  equal  the  mass  of 
material  in  the  filled  direct  supply 
reservoir  and  related  application 
equipment  Alternatively,  this 
measurement  may  be  made  by  weighing 
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the  dirad  auppiy  i 

appUcaliaa  aqu^HaMl  at  tiM  start  al  Ae 

run  and  MibtiMbai  Ibc  BMM  of  riw 

empty  direct  supply  ressrvoir  and 

related  application  aqdpsKnt  (tare 

weight). 

[Q  For  each  nin.  'V  Iha  atartii^ 
weif^t  fractioB  VOC  in  the  material 
shall  be  dctenninad  by  Method  Zt 
analyais  of  a  sample  taken  from  the 
direct  supply  reservoir  at  the  begLrmiog 
of  the  run. 

(D)  For  each  run.  "i."  the  ending 
weij^it  fraction  VOC  in  the  material 
shall  be  determined  by  Method  24 
analysis  of  a  sample  taken  from  the 
direct  supply  reservoir  at  the  end  of  the 
run. 

(E)  For  each  run.  "i,"  in  which  the 
ending  weight  friction  VOC  in  the 
material  is  greater  than  or  equal  to  9&5 
percent  of  ti^e  starting  weight  fraction 
VOC  in  the  materiat  calculate  the  mass 
of  the  single  VOC  used  (MJ  by 
muhiptyii^  the  mass  of  the  material 
used  in  the  ran  by  the  starting  weight 
fraction  VOC  of  die  material  used  ia  the 
run. 

(F)  Pot  each  ran,  I,"  in  which  the 
eiMuog  weight  fraction  VOC  in  the 
material  is  nss  tfiaa  M.5  percent  of  the 
starting  weteht  fractiou  VOC  to  die 
material,  cucnlate  dn  masa  of  the  sin^ 
VOC  used  MJ  aa  friBows: 

(i)  Cakdate  Ika  nuas  of  VOC  present 
in  the  direct  supply  i asenroir  and 
related  appBcatton  equipment  at  the 
start  of  the  ran  by  awltiiilylng  the  mass 
of  matenal  in  nte  <firect  supply  reservoir 
and  relatea  application  eqaipsiettt  at  the 
start  of  iiie  ran  by  uie  starting  weigBt 
fractioo  VOC  in  the  material  frir  that 
run. 

[2]  Caloolate  the  mass  of  VOC  present 
ia  the  (fired  sopply  reserroir  and 
related  anriicatioa  aqaipmeat  at  the  end 
of  tlie  nm  by  BMritipljring  the  mass  of 
material  in  the  direct  supply  reservoir 
and  related  appUcation  aqutpawat  at  the 
end  of  die  ran  by  the  endia«  weight 
fraction  VOC iBiwBMteitalfar that 
run.  The  mass  of  ■ateiial  !■  the  dlract 
suppty  seaenroir  sad  related  appMcatkio 
equipaient  at  the  and  of  the  ran  shaO  be 
calculated  by  sobtEaeting  the  soass  of 
material  ased  ia  the  ran  fr«m  the  mass 
of  material  ia  the  diract  supply  rasarvoir 
and  related  appUcatioa  aquipaseat  at  the 
start  of  the  ran. 

(J)  The  mass  of  the  sii«ie  VOC  aaed 
(Ml)  eqaals  the  maas  of  VOC  pcasent  in 
the  dinct  supply  reservoir  and  related 
applicatioo  eqaipnent  at  the  start  of  the 
run  minus  the  aiaas  of  VOC  pnscat  in 
the  direct  sapply  leseivoii  and  related 
application  aqu^aaent  at  the  end  of  the 
run. 


fO  VMeiMd  »A  ia  aoed  to 
detennine  the  concentration  of  the 
single  VOC  in  the  captnra  system,  then 
calcxilate  the  capture  effickmcy  (FCJ  for 
eadiran.a''aBlbliow8: 


W 

C, <i 

V 


(MJ    (»•). 


where: 

C,  -  Awags  I  iMKiMliallua  af  the  aii^ 
VOC  ia  the  civam  ifataa  dva«  raa  1" 

(pertspwdUhoabyvoi— B)«aBec>sd 
tor  badtirouad  VOC  (see  |«aM7(aN<)). 

W  -  MolecuUr  waigiit  of  the  itagle  VOC 
expressed  as  mg  per  og-mole. 

V  -  2.406  X 10  -  *  m'/mg-mole.  This  ii  the 
votume  occupied  by  one  mg-sioie  of  ideal 
gee  at  etaanaio  oonoliona  f2U~C  1 
atoMMpkere)  «a  a  wet  basis. 

Q  -  VeiMMtite  flow  ia  ■•  la  the  estate 
syslaa  daring  f«a  1"  adlaatad  to 
—-■'—'  — ^'" -T nrr  1  mn^nia) 
aa  a  wet  basis  (see  ifl&ftO(a)|»H. 

10*  *  ppm  par  uaty. 

during  ran  "X," 

(H)  If  Method  25  ia  oaad  to  deterralBe 
the  oonoantnrtian  af  Iha  sii«la  VOC  in 
the  caplara  systaa.  then  calcalata  the 
captura  elBofancy  (PC|)  for  aadnan,  I," 
aafeBewa: 


Hi 


Where; 

Q  «  Average  ooocentratian  of  the  eingle 
vex:  ia  Hm  capture  •ystem  during  run  T* 
(parts  per  ndliioa  a«  carbon,  by  volane) 
oofrectad  for  background  VOC  (see 
|00iM7(aKB)). 

W  -  Malacalar  wa^  of  Iha  stable  VOC 
axpasaaad  as  aig  par  Big^Bole. 

V  -  ZSOi  X 10- •  Bi*/o«-nde.  This  is  the 
vofaane  occapiad  by  one  n«-Biole  of  ideal 
gM  at  Btaadard  ooMlitions  (arC  1 
atmeephsit)  on  a  wet  basis. 

Qi  —  Volumetiic  flow  in  m*  in  tlie  captve 
system  during  ran  "i."  adjusted  to 
standard  conditions  (2irC  1  atmosphere) 
on  a  dry  basis  (see  |flO.S«7(aKS)). 

10*  K  ppai  per  uaity. 

Ml  1  Mass  in  aig  orihe  single  VOC  aaed 
during  run -X" 

NC  <x  NeBber  of  carbon  atoms  ki  one 
BMiaonle  of  the  sii«ie  VOC 

(I)  Calculate  the  average  captnre 
efficiency  vabe.  F«  as  fottoen: 


F.  -1-1 


Where:  "V  equals  tlie  number  of  nias  made 
in  the  test  (n  >3).  In  cases  where  an 
altetnaUve  prooodMn  ia  this  paragraph  is 
used,  the  requirements  in  (f)|2)(ii)  and 
(iii)  remain  undianged. 

•        •        •        •        • 

(n)  For  each  undertread  cementing 
operation  and  each  sidewaD  cementing 
operation  that  does  not  use  a  VOC 
emission  reduction  system,  the  owner  or 
operator  shall  use  the  following 
procedure  to  determine  compliance  with 
the  25  g/tire  Umit  specified  in  S  60.542a: 

(1)  Calculate  the  total  mass  of  VOC 
(MJ  used  at  the  affected  facility  for  the 
month  by  the  following  procedure. 

(i)  For  each  afieetad  facility  for  which 
cement  is  delivered  ia  batdi  or  via  a 
distribution  system  which  serves  only 
that  affected  facility: 


M. 


2      LdDuw^ 
1-1 


sprays  used  dariag  tbe 


(if)  For  each  affected  factfity  for  which 
cement  ia  deBvaied  xria  a  oonuaon 
distributimi  system  wUeh  risa  serves 
other  affected  or  exlstiag  fadKties. 

(A)  Cdculate  the  total  mass  (M)  of 
VOC  aaed  for  aO  of  tfie  fscilities  served 
by  the  eoBUBondisMbation  system  frir 
the  month: 


M 


Z      LJ3riW. 

i>l 


Where: '^'' e«aals  the  a»ab«  of  difiaraN 
rwarats  or  sprays  used  duri^  die 
moQtiL 

(B)  Determine  the  fraction  (F.)  of  1^ 
used  by  the  affected  facflity  by 
comparing  the  prodactiow  seoerds  and 
proceas  specificatioDS  for  the  material 
oeaianlad  at  die  affected  facility  for  the 
month  to  fte  production  records  and 
process  specifications  for  the  material 
cemented  at  aU  other  facilities  served  by 
the  comnMH  distrfbation  system  for  the 
month  or  by  another  prooedora 
aoceptaUa  to  the  Administraior. 

(Q  Calcidate  the  total  monthly  mass 
of  VOQMJ  used  at  the  affected  facility: 
M.-MF. 


-i^'': 


.■"-}^ 
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(2)  Determine  the  total  number  of  tires 
(TJ  processed  at  the  affected  facility  for 
the  month  by  the  following  procedure. 

(i)  For  undertread  cementing,  T, 
equals  the  number  of  tread  or  combined 
tread/sidewall  components  which 
receive  an  application  of  undertread 
cement 

(ii)  For  sidewall  cementing,  T,  equals 
the  number  of  sidewall  components 
which  receive  an  application  of  sidewall 
cement  divided  by  2. 

(3)  Calculate  the  mass  of  VOC  used 
per  tire  processed  (G)  by  the  affected 
facility  for  the  month: 


G  = 


M. 
T, 


(4)  Calculate  the  mass  of  VOC  emitted 
per  tire  processed  (N)  for  the  affected 
facility  for  the  month: 

N  =  G 

(5)  Where  the  value  of  the  mass  of 
VOC  emitted  per  tire  processed  (N)  is 
less  than  or  equal  to  the  25 g/tire  limit 
specified  under  {  60.542a.  the  affected 
facility  is  in  compliance. 

5.  Section  eaS45  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

feOSSS   Racofdfcaepmgrsquiremems. 

(f)  Each  owner  or  operator  of  a  green 
tire  spraying  operation  using 
waterbased  sprays  containing  less  than 
1.0  percent  by  weight  of  VOC  as 
specified  under  {  60.543(b)(4).  shall 
maintain  records  of  formulation  data  or 
the  resulto  of  Kfethod  24  analysis 
conducted  to  verify  the  VOC  content  of 
the  spray. 

6.  Section  60.546  is  amended  by 
adding  paragraphs  (c)(7).  (i),  and  (j)  to 
read  as  follows: 

§60.546    Reporting raqulramanla. 
(c)  *  *  • 


(7)  For  each  affected  facility  that 
elects  to  comply  with  the  alternate  limit 
specified  under  |  eOJ»42a:  the  mass  of 
VOC  used  (M,).  the  number  of  tires 
processed  fTo).  and  the  mass  of  VOC 
emittmi  per  tire  processed  (N). 

(i)  The  owner  or  operator  of  each 
undertread  cementing  operation  and 
each  sidewall  cementing  operation  who 
qualifies  for  the  alternate  provisions  as 
described  in  f  eD.540(b)  and  elects  to  be 
subject  to  the  alternate  provisions  for 
VOC  under  S  60.542a.  shall  furnish  the 
Administrator  written  notification  of  the 
election  no  less  than  60  days  after 
(promulgation  of  this  revision). 

(j)  The  owner  or  operator  of  each 
green  tire  spraying  (inside  and/or 
outside)  operation  using  water-based 
sprays  containing  less  dian  IJO  percent 
by  weight  of  VOC  as  described  in 
S  60.543(b)(1)  shall  fijrnish  the 
Administrator,  within  60  days  initially 
and  annuaUy  thereafter,  formulation 
data  or  Method  24  results  to  verify  the 
VOC  content  of  the  water-based  sprays 
in  use.  If  the  spray  formidation  changes 
before  the  end  of  the  12-month  period, 
formulation  data  or  Method  24  results  to 
verify  the  VOC  content  of  the  spray 
shall  be  reported  within  30  days. 

7.  Section  6a547  is  amended  by 
adding  paragraph  (aH5)  to  read  as 
follows: 

§60.547   Teat  methods  and  procaduras. 

(a)  •  *  * 

(5)  Mediod  25  or  Method  25A  for 
determination  of  the  VOC  concentration 
in  a  capture  system  prior  to  a  control 
device  when  only  a  single  VOC  is 
present  (see  {  60.543(f)(2)(iv)(G)  and 
(Q(2)(iv)(H)).  The  owner  or  operator 
shall  notify  the  Administrator  30  days  in 
advance  of  any  test  by  either  Method  25 
or  Method  25A.  Method  1  shall  be  used 
to  select  the  sampling  site  and  the 
sampling  point  shall  be  the  centroid  of 
the  duct  or  at  a  point  no  closer  to  the 


walls  than  1  meter.  Method  2. 2A.  2C  or 
2D.  as  appropriate,  shall  be  used  as  the 
test  method  for  the  concurrent 
determination  of  gas  flow  rate  in  die 
capture  system. 

(i)  For  Mediod  25,  the  sampling  time 
for  eadi  run  shall  be  at  least  1  hour.  For 
eadi  run.  a  concurrent  sample  shall  be 
taken  immediately  upwind  of  the 
application  area  to  determine  the 
backgroimd  VOC  concentration  of  air 
drawn  into  the  capture  system.  Subtract 
this  reading  from  the  reading  obtained 
in  the  capture  system  for  that  run.  The 
wiinimiifn  sample  voliune  shall  be  04X0 
dry  standard  cubic  meter  (dscm)  except 
that  shorter  sampling  times  or  smaller 
volumes,  when  necessitated  by  process 
variables  or  other  factors,  may  be 
approved  by  the  Administrator.  Use 
Method  3  to  determine  die  moisture 
content  of  the  stack  gas. 

(ii)  For  Method  2SA.  the  sampling  time 
for  each  nm  ^all  be  at  least  1  hour. 
Instrument  calibration  shall  be 
performed  by  the  procedure  given  in 
Method  2SA  using  die  single  VOC 
present  in  the  captiue  system.  A 
different  calibration  gas  may  be  used  if 
tfie  rMults  are  correi^ed  using  an 
expolmentally  determined  response 
factor  conqiaring  the  alternative 
calibration  gas  to  die  single  VOC  used 
in  die  process.  After  the  instrument  has 
be«i  calibrated,  determine  the 
backgroimd  VOC  concentration  of  the 
air  drawn  into  the  capture  system 
immediately  upwind  of  the  appbcation 
area  for  each  run.  The  instrument  does 
not  need  to  be  recalibrated  for  the 
background  measurement  Subtract  this 
reading  from  the  reading  obtained  in  die 
capture  system  for  that  ran.  The  Method 
25A  results  shall  only  be  used  in  the 
alternative  procedure  for  determination 
of  capture  efficiency  described  under 
S  60.543(f)(2)(iv)(G). 

[FR  Doc.  8&-3388  Filed  2-13-8B:  8:45  am] 
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OCPARTMEHT  OF  EDUCATION 

OMoe  of  Etementwy  end  Seconder 
EAicelion 

34CFRPert222 


tor  Locel  Educetfcmel 
■I  MTWM  Aneciwi  Dy  reoerei 


Educeoon  of  CMMrsn  Where  Locel 
KouGBiiDnei  MQencwe  wennoc  rrovKie 
SuNeMe  Free  PubHc  Educelion 


1  Department  of  Educaticm. 
Final  Regulations. 


r:  The  Secretary  removes  a 
regulatory  provision,  34  CFR  222.95(d)(2) 
(53  FR  5556,  February  24, 1968), 
promulgated  under  the  Impact  Aid  law. 
Pub.  L  81-874  (the  Act).  That  regulatory 
provision  denies  eligibility  for  funds 
under  section  2  of  the  Act  to  a  local 
educational  agency  (LEA)  in  a  State 
with  an  equalized  program  of  State  aid 
meeting  the  requirements  of  section 
5(d)(2)  of  the  Act  if  that  State,  in 
allocating  State  aid,  talies  into 
consideration  payments  received  by  the 
LEA  under  section  2  of  the  Act.  The 
Secretary  removes  this  provision 
because  of  changes  to  the  Impact  Aid 
law  made  by  the  Augustus  F.  Hawkins- 
Robert  T.  Stafford  Elementary  and 
Secondary  School  Improvement 
Amendments  of  1988  (the  Hawkins- 
Stafford  Amendments),  enacted  April 
28, 1968.  The  removal  is  effective 
beginning  with  payments  to  be  made 
from  fiscal  year  (FY)  1968  Impact  Aid 
funds. 

EFFECnvE  DATE  This  regulatory  change 
takes  place  either  45  days  after 
publication  in  the  Federal  Register  or 
latec  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  Uiese  final  regulations, 
call  or  write  the  Department  of 
Education  contact  person. 
ran  RurrNBi  eiFomtATioN  contact 
Mr.  Charles  Hansen,  Director,  Impact 
Aid  Program.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  2079,  Washington,  DC  20202-6272. 
Telephone:  (202)  732-3637. 

ARV 


Background 

Hnal  Regulations  governing  eligibility 
and  entitlement  determinations  under 
section  2  of  the  Impact  Aid  program 
(Pub.  L  81-874)  were  published  in  the 
Federal  Register  on  February  24, 1988 
(53  FR  5552).  Section  222.95(d)(2)  of  the 
regulations  provides,  in  effect,  that  an 
LEA  in  a  State  that  has  an  equalized 
program  of  State  aid  qualifying  under 
section  5(d)(2)  of  the  Act  is  not  eligible 


for  section  2  assistance  if  the  State  takes 
into  consideration  the  LEA's  section  2 
payments  in  determining  that  LBA's 
eligibility  for  or  amount  of  State  aid.  (63 
FR  5556).  Prior  to  the  publication  of 
those  regulations,  a  State  certified  under 
section  5(d)(2)  could  take  into 
consideration  any  Impact  Aid  funds 
(except  the  additional  funds  paid  for 
certain  handicapped  children,  heavily- 
impacted  school  districts,  or  school 
districts  with  unusual  geographical 
factors)  with  no  penalty  to  either  the 
State  or  iU  LEAs. 

The  Secretary  now  removes 
1 222.95(d)(2)  of  the  regulations,  because 
die  Secretary  interprets  provisions  in  the 
Hawkins-Stafford  Amendments  as 
effectively  nullifying  the  policy 
underlying  that  regulatory  provision. 
First  in  the  Hawkins-Stafford 
Amendments,  Congress  overturned  a 
policy  embodied  in  a  regulatory 
provision  to  which  S  222.95(d)(2)  was 
tied.  Under  the  related  provision,  34  CFR 
222.100  (53  FR  5552.  5557-58)  (Februaiy 
24, 1988),  the  computation  of  the 
maximum  section  2  payment  was  to  be 
changed  so  that  beginning  with  FY  1988 
pajnnents,  it  would  be  based  upon  oiiTy 
the  "unequalized"  portion  of  an  LEA's 
local  real  property  tax  rate. 

Many  states  "equalize"  part  or  all  of 
the  local  real  property  tax  rate,  so  that 
an  LEA  receives  fit>m  the  State  the 
difference  between  a  guaranteed  State 
aid  amoimt  and  its  local  real  property 
tax  revenues  generated  from  a 
mandated  tax  levy.  To  the  extent  such 
equalization  exists,  when  the 
Department  uses  the  LEA's  full  tax  rate 
to  compute  the  section  2  maximum 
entitlement,  the  LEA  arguably  does  not 
experience  a  revenue  loss  attributable  to 
the  Federal  property  because  State  aid 
compensates  for  any  lack  of  property 
tax  revenues.  In  that  sihiation.  a  State's 
deduction  of  section  2  revenues  under 
section  5(d)(2)  of  die  Act  justifiably 
would  further  the  State's  equalization 
efforts. 

In  order  not  to  pay  section  2  funds 
where  State  aid  already  compensates 
for  a  lack  of  property  tax  revenues, 
beginning  with  FY  1988  under  the 
Department's  regulations  the  section  2 
maximum  payment  was  to  be  based 
only  on  the  unequalized  portion  of  the 
LEA's  tax  rate,  i.e.,  the  portion 
producing  revenues  not  deducted  frx>m 
the  State  guarantee  because  they  are 
raised  voluntarily  in  addition  to  the 
required  amount  The  State's 
consideration  of  the  section  2  funds, 
when  thus  calculated,  would  prevent 
those  funds  from  compensating  a  true 
loss.  The  Department  therefore  provided 
in  S  222.95(d)(2)  of  die  regulations  that  if 
a  State  did  consider  the  section  2 


revenues  in  allocating  State  aid,  the 
LEAs  in  that  State  would  not  be  eligible 
for  further  section  2  payments.  See  53 
FR  552,  5562  (February  24, 1988). 

In  the  Hawkins-Stafford  Amendments, 
however.  Congress  specifically 
overturned  the  policy  in  S  222,100 
regarding  the  calculation  of  the 
maximum  section  2  payments,  effective 
beginning  vh\h  FY  1980  Impact  Aid 
payments  (Pub.  L  100-297.  section  2013). 
Section  222.100  was  effective  beginning 
with  FY  1988  funds  and  would  therefore 
have  been  effective  for  only  one  fiscal 
year.  As  a  result  of  the  anticipated 
burden  on  States  and  LEAs  of  a  one- 
year  implementation,  the  Department 
suspended  the  use  of  the  unequalized 
tax  rate  methodology  for  FY  1^.  53  FR 
28772  (July  15, 1988).  Witii  die 
suspension  of  {  222.100,  which  provided 
the  major  rationale  for  S  222.9S(d)(2),  the 
basis  for  S  222.95(d)(2)  is  effectively 
eliminated. 

Further,  in  the  Hawkins-Stafford 
Amendments,  Congress  prohibited 
States  certified  under  section  5{d)[2]-oL  -- 
the  Act  from  taking  into  consideration 
certain  other  Impact  Aid  payments. 
(Pub.  L  100-297.  section  2015(f). 
amending  section  5(d)(2)  of  Pub.  L  81- 
874).  The  omission  of  "section  2 
payments"  from  the  list  of  prohibited 
State  deductions  in  the  Hawkins- 
Stafford  Amendments  can  be  seen  as 
evidence  diat  Congress  intended  diat 
"section  5(d)(2)"  States  be  permitted  to 
continue  their  consideration  of  section  2 
funds. 

Because  the  Hawkins-Stafford 
Amendments  are  effective  for  FY  1989 
payments  (see  Pub.  L  100-351  (June  27. 
1968)),  while  the  regulations  published 
on  February  24, 1988,  were  effective  for 
FY  1988,  §  222.95(d)(2)  could  be 
implemented  for  FY  1988  payments. 
However,  the  Secretary  is  removing 
S  222.95(d)(2)  of  the  regulations  effective 
for  payments  from  FY  1988 
appropriations  that  have  not  been  made 
as  of  the  effective  date  of  these  final 
regulations.  The  application  of  this 
provision  for  only  one  year  would  cause 
fiscal  disruption  to  LEAs  and  their 
States,  as  well  as  an  administrative 
burden  to  States  should  they  seek  to 
avoid  the  penalty  to  their  LEAs  by 
readjusting  their  FY  1908  State  aid 
pajrments  so  as  not  to  consider  section  2 
funds.  If,  however,  a  State  has  already 
taken  that  action,  the  removal  of  the 
regulatory  provision  does  not  penalize 
the  State  or  LEAs,  but  preserves  for  the 
State  the  choice  of  whether  to  consider 
section  2  funds  in  allocating  State  aid  in 
any  fiscal  year. 

The  Department  has  not  yet  made  any 
FY  1988  section  2  payments  to  LEAs  in 
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States  certified  under  section  5(d)(2)  of 
the  Act  that  would  be  affected  by  the 
provision.  The  removal  of  the  provision 
for  FY  1988  will  therefore  preserve  the 
pre-existing  status  quo,  under  which 
"section  5(d)(2)"  States  are  able  to 
consider  section  2  funds  in  allocating 
State  aid. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act  5 
U.S.C  553.  it  is  the  Secretary's  practice 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  In  this  case,  however,  the 
Secretary  interprets  recent  legislation 
(the  Hawkins-Stafford  Amendments)  as 
overturning  the  policy  in  34  CFR 
222.95(d)(2),  effective  beginning  witii  FY 
1969  funding.  The  Secretary  has 
determined  that  it  would  be 
administratively  burdensome  and 
fiscally  disruptive  to  applicants  and 
States  to  apply  that  regulatory  provision 
for  only  one  year,  i.e.,  to  FY  1988 
payments.  It  is  important  that  the 
removal  of  the  regulatory  provision  take 
effect  immediately  to  enable  the 
Secretary  to  make  FY  1988  section  2 
payments  to  the  LEAs  in  affected  States. 

Removing  the  regulatory  provision 
effective  for  FY  1988  payments  would 
have  the  effect  of  allowing  "section 
5(d)(2)"  States  to  continue  deducting 
section  2  payments  in  allocating  State 
aid  and  permitting  eligible  LEAs  in  those 
States  to  continue  receiving  their  section 
2  payments.  The  Secretary  therefore 
anticipates  that  the  removal  of  the 
provision  will  have  no  adverse  impact 
on  States  or  LEAs.  Because  this  action  is 


in  accordance  with  the  public  comment 
received  when  this  provision  was 
published  as  a  proposed  regulation  in 
1987  (52  FR  16144. 16152  (May  1. 1987)), 
and  is  beneficial  to  applicants,  the 
Secretary  does  not  anticipate  that  any 
further  comment  period  would  provide 
the  Department  with  additional 
information  or  new  comments. 
Therefore,  the  Secretary  has 
determined  that  publication  of  a 
proposed  rule  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  under  5  U.S.C  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  has  determined  that 
these  regulations  will  not  have  the  type 
of  impact  on  a  sufficient  number  of 
small  entities  that  would  require 
analysis  under  the  Regulatory  Flexibility 
Act  The  small  entities  that  would  be 
affected  by  these  final  regulations  are 
small  LEAs  receiving  Federal  funds 
under  this  program.  However,  only  those 
LEAs  entitled  to  section  2  funds  would 
be  affected,  and  of  those,  LEAs  in  no 
more  than  three  States  would  be 
affected,  and  only  for  FY  1988  payments. 

Paperwmk  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 


List  of  Subiects  in  34  CFS  Part  222 

Education,  Elementary  and  secondary 
education.  Federally  affected  areas. 
Grant  programs — education. 

Dated:  Febniaiy  6, 1968. 
Lauro  F.  CavanM, 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Awittance  No. 
84JM1.  School  Assistance  in  Federally 
Affected  Areas— Maintenance  and 
Operations.) 

The  Secretary  amends  Part  222  of 
Tide  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  222— ASSISTANCE  FOR  LOCAL 
EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACnVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBLIC  EDUCATION 

1,  The  authority  citation  for  Part  222 
continues  to  read  as  follows: 

AudMxity:  20  U.S.C  236-241-1  and  242-244, 
unless  otherwise  noted. 

2.  Section  222.95  is  amended  by 
revising  paragraph  (d)  and  the  authority 
citation  to  read  as  follows: 

§222.95    Wtirt  constitutes > eubetantiil  • 
md  continuing  financiil  burden? 

(d)  The  Secretary  determines  that  a 
substantial  and  continuing  burden  does 
not  exist  if  the  amount  obtained  in 
paragraph  (b)  of  this  section  is  zero  or 
less. 
(Authority;  20  U.S.C  237(a)(2).) 

(FR  Doc.  8»-3468  Fded  2-13-89:  8:45  am) 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1CFR  Parts  305  and  310 


RaQMtlng  Adninislraitiva  PractioaMMl 
Proodura 

agency:  Administrative  Ccmference  of 
the  United  States. 

action:  Amendments  to  1 CPR  Parts  X6 
and  310. 

summary:  This  action  roaoves  the  texts 
of  certain  recommendations  and 
statements  of  the  Administrative 
Conference  of  the  United  States  from 
the  Code  of  Federal  Regulations. 
dates:  These  amendments  are  to  be 
effective  Febmary  15. 1969. 

FOR  FIMINSR  RfMNMATION  CONTACIS 

Michael  W.  Bowers,  Deputy  Research 
Director,  Office  of  the  Chairman,  2120  L 
Street  NW..  Svite  50a  Wariiington.  DC 
20037;  (202)  254-7066. 

SUPPLEMEMTARV  wyORMATIOli:  While  all 
reconmendationB  and  statements  of  die 
Administrative  Conferenoe  of  the  Unitod 
States  are  published  in  tfw  Fodaral 
Regialar  upon  adoption,  the  texts  of 
recomraendatiaas  and  statements  are 
published  in  the  Code  of  Federal 
Regalations  on  a  selective  basis  and 
their  continued  p^riication  is  subject  to 
periodic  review  by  the  Office  ctf  the 
Chairman  [see  1 CFR  304.2  (a)).  1^  this 
action,  the  Administrative  Conference 
removes  the  texts  of  specified 
recommendations  and  statements  from 
the  Code  of  Federal  Regulations  to 
minimize  the  cost  of  amuial  reprinting. 
Explanatory  notes  are  included  for  some 
recoomiendations.  mainly  those  diet 
called  for  l^islative  change  that  was 
later  enacted  or  odier  action  or  inaction 
that  has  been  effected  or  mooted  by 


specific  executive  and  judicial 
decisions.  The  titles  of  all 
recommendations  and  statem«its  will 
continue  to  be  listed  in  the  Code  of 
Federal  Regalations  and  ct^es  of 
recommendations  and  statements  whose 
texts  have  been  omitted  or  removed 
may  be  obtained  from  tfie  Office  of  the 
Chairman. 

PART  305-RECOIIIIENDATK)NS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES      . 

1.  The  authority  citation  for  Part  306 
continues  to  read  as  follows: 

Authority:  S  UJ&Xl  571-570. 

2.  Part  306  is  amended  by  removing 
the  texts  (but  not  die  titles  or  Federal 
Register  citations)  of  Ae  following 
sections  and,  in  some  cases,  inserting 
e:q)lanatory  notes: 


S30SM-1 
(RoeommendMiaii  Ndl  6^1). 

S306jM-0 


ConOnuinQ  Ls0ri  Education  biQovemnaiit 


Grant  Pregrawe  (Rseowiiendaaon  Na  71- 
4). 


S30S.71-0 

|R#COMIIISIMmIiOII  NOu  7i"^|k 


S  30S.73-3    QiwWy  Assurance  Systama  In 
vw  AaiuaiGaaoii  Of  MBans  or  Biiiiiiainemio 
Deimm  or  vompenapDon 
(ReGonanendMlon  No.  73~3). 


S30&73-0   PwcedMreetorneselutlenof 
EiivHunHMiiiBi  MOTOT  wi  uoaiiaaia 

}  306.74-3 

CtaaiiaoR 
No.  74-3). 

S305J&-1    UoonaingDeciaioasofihe 
I  No.  75-1). 


S305.7S-2   Aflliwiadiie  AcMen  for  Equal 
Opportunity  In  Noncenstrucliuii 

S305.7»-4   JudWaille«f«vUndarttM 
Clean  Air  Act  and  Federal  Water  PeOuMon 
Control  Act  (ReeoHMiendaaen  Nol  76-4). 


iNa77-l). 

Note:  This  recommendation  hai  beoone 
moot  as  I  rasoH  of  tiie  United  States  Supreme 
Court  dednon,  bamigration  and 
Naturalization  Service  v.  Cbadba.  462  UJ&. 

on. 


S306l7»-1    HyMd 
ofmeFManiTi 


OfttMl 

MORMnMiraDon  OT  Dw  noorania 


§30S.7»-0   Elmkiallanol 

of  VaHdRy  of  Agency  Rulaa  and 

tin 


iNa7»-6). 

NotK  Legiriation  opposed  by  tlie 
Conference  ia  this 
enacted  by  the  Congress. 


§305J0-1    Trade  RegulaMon  flidemahlng 
Undsrtlw  MatRMaa»Mai 


rvow  iraoa 

Act  (Raconvnandatton  No.  acm). 

$305.80-6    ElmhaMngorSlnyWylngla 
'ilace  to  the  Ceurlheuae"  ki  i 


Note:  Has  reeaenaendation  has  been 
implemented  by  PA.  L.  100-2S& 


S305J1-1 

loHnfaraMMonAct 
iNatl-1). 

Note:  This  recoauModatian  1ms  been 
laigely  implemented  by  Pub.  L  90-S7a 

§30SJ1-2   CwrantVeraionaofthe 

Bunipafa  M 
Na81-2). 

Note:  Legislation  opposed  by  tlie 
Conferoioe  in  tliis  recommeadatioo  was  not 
enacted  by  tiie  Congress. 
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930&t2-l    Enniplion(bN4)eftiw 
FrMdORi  of  InfofnMtfon  Ad 
(ItocoiwiMiidMtiofi  No.  ■2-iy. 

Note:  The  President  in  1967  issued 
Executive  Oder  12800.  which  requires 
agencies  to  follow  procedures  similar  to  those 
lecommended  by  the  Administrabve 
Conference. 

S30&S2-9    FodanI  VWMM  Provtotofw 
Applcabt*  to  Suits  Agalral  ttw  QovwiwMfrt 
(RaooowMndaUon  Na  tl-S). 

Note:  Legislation  opposed  by  the 
Conference  in  this  recommendation  was  not 
enacted  by  the  Congress. 

PART  310-MISCELLANEOUS 
STATEMENTS 

1.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Audmrity:  5  UAC  571-578 

2.  Part  310  is  amended  by  removing 
the  texts  (but  not  the  tides  or  Federal 
Registv  citations)  of  the  following 
sections: 

|Sia4  strengthening  Begutotocy  Agency 
Management  Through  Seminars  for  Agency 
OfflcWa. 

SS10-10   SlaHmantonAgancyUeaofan 
Emaptiena  Precaaa  to  Formulate  Policy. 

Mkhari  W.  BowwB. 
Deputy  Research  Director. 

Dated:  February  7. 1969. 
[FR  Doc  88-3373  Filed  2-14-88:  8:45  am] 
I  cooc  fiis-ai-ii 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart959 

South  TexM  Onione;  ExpensM  aiKl 
Aseeeement  Rate 

AOCNCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


I  This  final  rule  regarding 
South  Texas  onions  authorizes  expenses 
and  establishes  an  assessment  rate 
under  Marketing  Order  959  for  Uie  1988- 
89  fiscal  period.  Authorization  of  this 
budget  aUows  the  South  Texas  Onion 
Committee  to  incur  expenses  reasonable 
and  necessary  to  administer  the 
program.  Funds  for  this  program  are 
derived  from  assessments  on  handlers. 
tfUCilKt  DATE  August  1. 1988,  through 
July  31. 1989. 
POn  FURTXCR  INFOmtATICN  CONTACT 

Robert  F.  Matthews,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington. 
DC  20090-6456.  telephone  202-447-2431. 


SUPPLEMENTARY  tNTOIMIATION:  This  rule 
is  effective  under  Marketing  Order  No. 
959  (7  CFR  Part  959).  regulating  the 
handling  of  onions  grown  in  South 
Texas.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA).  die 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  luiduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piuvuant  to  the 
Act.  and  rules  issued  thereimder.  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  Texas  onions  under  this  marketing 
order,  and  approximately  75  producers. 
Small  agriciiltural  producers  have  been 
defined  by  the  Small  Business 
Administitition  (13  CFR  121.2)  as  tiiose 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  onions.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
regulated  shipments  of  onions.  Because 
that  rate  is  applied  to  actual  regulated 
■  shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  A  recommended  budget  and 
rate  of  assessment  is  usually  acted  upon 


by  the  committee  before  the  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  South  Texas  Onion  Committee 
met  on  October  19, 1988,  and 
unanimously  recommended  a  1988-89 
budget  of  $379,675  and  an  assessment 
rate  of  SV^  cents  per  50-pound  container. 
Regulated  shipments  during  the  1989 
season  are  projected  to  be  5.76  million 
50-pound  bags  and  to  yield  $316,800  in 
assessment  income.  This  amount  when 
added  to  $9,500  from  interest  and 
$53,375  from  the  reserve  will  be 
adequate  to  cover  budgeted  expenses. 
Last  year's  budget  totaled  $312,38a  and 
the  assessment  rate  was  initially 
estabUshed  at  5V^  cents  per  container. 
However,  the  assessment  rate  was 
increased  in  May  to  7  cents  per 
container  due  to  an  expected  shortfall  in 
production  caused  by  unfavorable 
weather  conditions.  The  higher 
assessment  rate  was  deemed  necessary 
to  prevent  a  depletion  of  the 
committee's  reserve  fund. 

While  this  action  may  impose  some 
additional  costs  on  handlers,  and  some 
of  the  additional  costs  may  be  passed  on 
to  producers,  these  costs  will  be 
significandy  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Findings 

A  proposed  rule  was  published  in  the 
Federal  Register  (54  FR  2137,  January  19, 
1989).  That  document  contained  a 
proposal  to  add  §  959.229  to  establish 
expenses  and  an  assessment  rate  for  the 
South  Texas  Onion  Committee.  The 
proposed  rule  provided  that  interested 
persons  could  file  comments  through 
January  30, 1989.  None  were  filed. 

It  is  hereby  found  that  the  specified 
expenses  are  reasonable  and  likely  to 
be  incurred  and  that  such  expenses  and 
the  specified  assessment  rate  to  cover 
them  will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  section  until  30 
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days  after  publication  in  the  Federal 
Register  (5  U.S.C.  553). 

List  of  Sab|ecto  in  7  CFR  Pvt  9BB 

Marketing  agreements  and  orders. 
Onions  (Texas). 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  959  is  hereby 
amended  as  follows: 

PART  •59-ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  950  contimies  to  read  as  follows: 

Authority:  Sees.  1-19. 48  SUt  31,  as 
amended:  7  U.S.C.  801-674. 

2.  Section  Vil9?.?f!l  is  added  to  read  as 
follows: 

Nole^ — This  sectkn  will  not  appear  in  the 
Code  of  Federal  Regulations. 


agency  responsible  for  local 
administration  of  the  order,  and  will 
give  handlers  additional  flexibility  in 
obtaining  credit  against  their  advertising 
assessments  under  the  order. 
EFFECTIVE  DATE:  March  17. 1989. 


S  958.229    Expanses  and  < 

Expenses  of  $379,675  by  the  South 
Texas  Onion  Committee  are  authorized 
and  an  assessment  rate  of  $0,065  per  50- 
pound  container  or  equivalent  quantity 
of  regulated  onions  is  established  for  the 
fiscal  period  ending  Jtdy  31. 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  February  M,  ia8a 
Williaai|.DBylak 

Associate  DepatyDuectat,  Phikaad 
Vegetable  Diviaum. 
[TR  Doc  8»-«(56  FUed  Z-14-8e;  8:46  ami 


TCFRPvtMl 

[AMS-fV-M-050ni] 

Almonds  Grown  InCaWomlsj 

uiiHiiiaufluve  hums  ana  i raguisuui la 
Coficoming  Crewting  fof  Mancsfing 
PiXMTiotion  wtd  Paid  Advortising 
ExpendRures 

AQENCr:  Agricultural  Marketing  Service, 

USDA. 

ACTKHC  Final  rule. 


n  This  final  rule  changes 
administrative  rules  and  regulaticms 
established  \iadet  the  Fed«til  marketing 
order  for  California  almonds  to:  (1) 
Allow  handlers  credit  against  their 
assessments  Ua  payments  for  instore 
s\4>ermaricet  advertising  using  fixed 
position  (Le..  stationary)  display 
advertisements,  or  video  media;  and  (2) 
remove  restrictions  on  a  provision 
which  allows  handlers  to  receive  150 
percent  credit  for  handler  payments  to 
the  Ahnond  Board  of  California  (Board) 
for  the  Board's  use  ios  generic  promotion 
and  paid  advertising.  "Hiese  changes 
were  recommended  by  the  Board,  the 


ftTIONOONTACR 

Allen  Belden.  Marketing  Specialist 
Marketing  Order  Admirdstration  Branch. 
F&V,  AMS,  USDA.  Room  2S25-S.  P.O. 
Box  96456.  Washington.  DC  20090-6456: 
telephone:  (202)  447-n512a 
SUPPiaiENTAIIV  MVONMATNMC  This 
final  rule  is  issued  unda  marketing 
agreement  and  Order  No.  981  (7  CFR 
Part  981),  both  as  amended,  hereinafter 
referred  to  as  the  order,  regulating  the 
handling  of  almonds  grown  in 
California.  Tlie  order  is  effective  under 
the  Agricidtural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U3.C  601- 
674).  hereinafter  referred  to  as  the  Act 

Ills  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  ''non-major** 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  fordi  in 
die  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  [AMS]  has 
considered  the  enmomic  impact  of  this 
action  on  smaD  entities. 

He  pmpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  sod)  actions  in  order 
that  small  bnetnesaes  wiU  not  be  ondoly 
or  dispropoitionatriy  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  bnni^t  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  ara^p;»oximately  115  handlers 
of  almonds  vAm  are  subject  to 
regulation  under  the  almond  marketing 
Older  and  approximately  7,500 
producers  in  the  regulated  area.  Small 
agricultwal  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  gross  anooal  revenues  for  the 
last  three  year*  of  less  than  $500XX)0. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3.500,00a  The 
majority  of  handlers  and  producers  of 
Califomia  almonds  may  be  classified  as 
small  entities. 

This  action  allows  handlers  of 
Califomia  almonds  to  receive  credit 
against  their  assessments  under  the 
order  for  payments  for  certain  types  of 
in-store  supermarket  advertising.  This 
action  also  relaxes  restrictions  on  a 
provision  which  allows  handlers  to 


receive  150  percent  credit  against  their 
assessments  for  direct  payments  to  the 
Board  by  removing  volume  limitations 
on  the  use  of  the  provision  and  by 
allowing  handlers  to  make  payments  on 
an  installment  basis  over  a  longer  time 
period.  This  action  relieves  restricticMis 
on  handlers  by  providing  additional 
opportunities  to  handlers  to  receive 
credit  against  their  advertising 
assessments,  while  not  imposing  any 
additional  costs  on  handlers. 

This  action  revises  \  981.441  of 
Subpart — ^Administrative  Rules  and 
Regulations  and  is  based  on 
recommendations  of  the  Board  and  upon 
other  available  information. 

Section  981.41(c)  of  the  order  provides 
that  die  Board,  with  the  approval  of  the 
Secretary,  may  aQow  handlers  to 
receive  credit  for  their  direct  marketing 
promotion  expenditures,  including  paid 
advertising,  against  those  portions  of 
such  handlers'  assessment  obligations 
which  are  designated  for  marketing 
promotion,  including  paid  advertising. 
That  paragra]rfi  also  provides  that 
handlers  shall  not  receive  credit  for 
allowable  expenditures  that  would 
exceed  die  amount  of  sndi  creditable 
assessments.  Section  901.41(e)  provides 
that  before  crediting  is  undertaken,  and 
once  a  recommendation  is  received  from 
the  Board,  the  Secretary  shall  prescribe 
appropriate  rales  and  regulaticMis  as  are 
necessary  to  effectively  administer 
provisions  for  a«ditab4e  advertising 
expenditares. 

Section  9B1.441  currently  prescribes 
rules  and  regulations  to  r^nlate 
crediting  for  marketing  promotion  whidi 
includes  paid  advertising.  This  final  rule 
amends  i  9ei.441(c)  conceming 
crediting  for  paid  advertising  and 
§  981.441(e)  which  allows  handlers  to 
receive  a  150  percent  credit  against  their 
advertising  assessments  for  payments  to 
the  Board  for  the  Board's  generic 
promotion  and  paid  advertising 
pro-am. 

Section  gei.44l(c)  describes 
requirements  which  specificaUy  apply  to 
crediting  for  paid  advertising.  This  final 
rule  amends  §  981.441(c)  by  adding  a 
new  provision  to  %  981.441(cH3Mi)  to 
allow  handlers  credit  against  their 
creditable  assessments  for  100  percent 
of  such  handlers'  payments  for  in-store 
supermarket  generic  or  brand 
advertising  using  fixed  position  or  video 
media.  Such  in-store  supermarket 
advertising  will  have  to  be  conducted 
throu^  an  advertising  finn.  The 
advertising  firm  will  pay  the 
supermarket  for  displaying  the 
advertisements.  Therefore,  the  payment 
to  the  supermaricet  would  not  come 
direcdy  from  the  handler  who  owned 
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the  brand  or  the  product  Provision  for 
advertising  directly  between  a  handler 
and  a  supermarket  would  not  allow  the 
Board  to  separate  the  costs  for 
advertising  and  shelf  space  as  these  are 
usually  consolidated  under  the  general 
heading  "advertising"  on  the  invoice 
from  the  retailer.  Therefore,  the  rule 
requires  documentation  from  an 
advertising  firm  which  would  allow  the 
Board  to  ascertain  amoimts  spent  on 
advertising  as  distinct  from  amounts 
spent  for  shelf  space.  Fixed  position 
advertisements,  which  are  stationary 
display  advertisements,  must  include  at 
least  two  of  the  following:  (1)  Processed 
color  displays  enclosed  in  frames  and 
mounted  on  supermarket  shopping  carts: 
(2)  overhead  directories  enclosed  in 
frames  placed  at  the  end  or  middle  of 
supermariiet  aisles;  or  (3)  processed 
color  advertisements  enclosed  in  &«mes 
and  mounted  on  a  supermarket  shelf. 
Two  of  the  three  methods  are  required 
in  each  store  or  supermarket  as  the 
Board  believes  this  to  be  the  most 
effective  method  of  utilizing  fixed 
position  advertisements.  Video 
advertisements  must  be  shown  on  video 
monitors  running  television 
conmierdals.  or  "infomerdals" 
(informative  commercials),  for  specific 
products  on  a  rotating  basis.  Handlers 
must  submit  to  the  Board  a  copy  of  the 
agency  invoice  to  the  supermaricet,  a 
copy  of  the  actual  advertisement  or 
video  tape,  a  published  rate  card  from 
an  advertising  firm,  and  a  copy  of  the 
agency  invoice  to  the  handler.  This 
action  could  give  handlers  using  a  brand 
name  an  increased  opportunity  to 
receive  credit  against  their  creditable 
assessments,  allow  more  handlers  to 
take  advantage  of  crediting  under 
current  rules  and  regulations,  and 
increase  almond  sales  through 
additional  promotions. 

Section  9ei.441(e)  currently  allows  a 
handler  to  receive  credit  for  ISO  percent 
of  payments  made  to  the  Board  against 
the  creditable  assessment  obligation 
incurred  on  the  first  4,000,000 
redetermined  kemelwei^t  pounds 
received  by  such  a  handler  during  a  crop 
year.  In  addition,  the  poundage  limit  is 
reduced  by  any  poundage  on  which  a 
handler  incurs  an  obligation  and 
receives  ISO  percent  i^edit  pursuant  to 
the  provisions  for  credit  on  distribution 
of  sample  packages.  This  action 
removes  these  weight  limitations  and 
allows  handlers  to  receive  ISO  percent 
credit  for  an  unlimited  tonnage  of 
almonds,  subject  to  the  conditions 
provided  for  in  1 961.41(c),  concealing 
creditable  expenditures.  These  changes 
could  give  some  handlers  additional 


opportunities  to  obtain  credit  against 
their  advertising  assessments. 

This  action  also  permits  handlers  to 
make  payments  for  ISO  percent  credit  to 
the  Board  in  installments  between 
January  31  and  June  30  of  each  crop 
year.  Payments  will  have  to  be  made  on 
a  quarterly  basis  with  payments  made 
on  or  before  January  31,  March  31.  May 
31,  and  June  30,  respectively.  If  the 
entire  amount  of  the  claim  is  not  paid  by 
June  30,  or  if  a  handler  fails  to  meet  any 
payment  deadline,  credit  for  payment 
will  revert  to  the  100  percent  basis. 
Currendy,  the  full  amount  must  be  paid 
by  January  31.  In  order  to  provide 
handlers  with  ample  time  during  this 
crop  year  to  file  claims  based  upon  the 
provisions  in  this  final  r\de.  handlers 
will  be  permitted  to  file  new  or 
supplementary  claims  with  the  Board  on 
or  before  March  31. 1989.  Payments  for 
these  claims  must  be  made  as  follows: 
One-third  on  or  before  March  31, 1989; 
one-third  on  or  before  May  31, 1969;  and 
one-third  on  or  before  June  3a  1969.  In 
addition,  this  action  allows  handlers  to 
utilize  the  ISO  percent  provision  in 
conjunction  with  a  deferment  provision 
contained  in  paragraph  (b)  of  1 981.441. 
Paragraph  (b)  provides  that  handlers 
may  receive  100  percent  credit  against 
their  creditable  assessment  obligations 
for  their  own  advertisements  published, 
broadcast,  or  displayed  and  other 
marketing  promotion  activities 
conducted  during  the  crop  year  for 
which  credit  is  requested  (July  1-June 
30)  except  that  handlers  may  receive  100 
percent  credit  i^)  to  a  maximum  of  40 
percent  of  their  creditable  assessment 
obligations  for  such  advertising  and 
promotion  activities  deferred  until  no 
later  than  December  31  of  the 
subsequent  crop  year.  This  action  will 
allow  handlers  to  receive  100  percent 
credit  for  up  to  40  percent  of  their 
creditable  assessment  obligations  for 
their  own  advertising  and  promotion 
activities  deferred  until  no  later  than 
December  31,  while  also  receiving  150 
percent  credit  for  direct  payments  made 
to  the  Board  in  installments  between 
January  31  and  June  30  of  each  crop 
year. 

These  changes  will  give  handlers 
additional  flexibility  in  meeting  their 
assessment  obligations  and  should  be 
particularly  beneficial  to  small  handlers. 
The  action  will  also  benefit  handlers 
who,  because  they  have  no  brand  name 
or  because  they  do  not  market  their 
almonds  in  retaU  ouUets,  find  the  rules 
concerning  crediting  for  mariceting 
promotion  and  paid  advertising  less 
advantageous  to  their  mariceting 
strategies  than  handlers  who  do  have  a 


brand  name  or  market  their  almonds  in 
retail  outlets. 

Since  the  inception  of  the  creditable 
advertising  and  promotion  program  in 
1972.  new  activities  for  which  credit 
may  be  received  have  frequently  been 
added  to  the  rules.  The  Board  has 
attempted  to  add  new  activities  which 
benefit  a  wide  range  of  handlers  who 
mariiet  their  almonds  in  different  types 
of  ouUets.  It  is  the  AMS's  view  that  this 
action  will  reduce  the  costs  to  handlers 
of  meeting  their  creditable  assessment 
obligations  by  making  more  creditable 
activities  available  to  more  handlers. 

The  information  collection 
requirements  contained  in  the 
provisions  of  the  administrative  rules 
and  regulations  to  be  revised  by  the 
final  nde  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0071. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  August  29, 1988, 
(53  FR  32909).  Written  c(Hnments  were 
invited  fit>m  interested  persons  until 
September  28. 198&  Three  comments 
were  received  frvm  Frank  S.  Swain. 
Chief  Counsel  for  Advocacy  for  the  U.S. 
Small  Business  Administration;  Brian  C 
Lei^ton.  an  attorney  representing 
independent  almond  handler  Cal- 
Ahnond,  Inc.;  and  Steven  W.  Easter. 
Vice  President  for  Member  and 
Government  Relations  for  Blue  Diamond 
Growers,  a  cooperative  handler. 

Frank  S.  Swain  of  the  U.S.  Small 
Business  Administration,  requested  that 
the  Department  of  Agriculture 
(Department)  perform  a  regulatory 
flexibility  analysis  before  issuing  a  final 
rule  on  this  matter.  Mr.  Swain  made 
several  points  in  support  of  this  position, 
as  discussed  below. 

Mr.  Swain's  comment  outlined  the 
structuire  of  the  almond  industry,  almond 
supplies  and  dispositions,  major 
provisions  of  the  almond  order,  and 
rules  and  regulations  established  under 
the  order  concerning  crediting  for 
marketing  promotion  and  paid 
advertising.  While  some  of  the  statistics 
concerning  the  almond  industry  quoted 
by  Mr.  Swain  do  not  reflect  the  statistics 
and  information  available  to  and  used 
by  the  AMS.  this  does  not  affect  the 
substance  of  Mr.  Swain's  coRunents 
relative  to  this  action.  Specifically,  Mr. 
Swain  stated  that  paragraph  (a)  of 
S  981.41  of  the  order  provides  that  the 
Board  may  use  monies  collected  fit>m  a 
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handler's  assessments  to  fund  the  brand 
advertising  of  another  handler.  There  is 
no  such  authority  in  either  the  order  or 
the  administrative  rules  and  regulations 
established  under  the  order.  Paragraph 
(a)  of  S  961.41  provides  that  the  Boaid, 
with  the  approval  of  the  Secretary  of 
Agriculture,  may  establish  or  provide  for 
the  establishment  of  projects  involving 
production  research,  marketing  research 
and  development,  and  marketing 
promotion,  including  paid  advertising. 
That  paragraph  also  provides  that  the 
Board  may  credit  the  pro  rata  expanse 
assessment  obligations  of  a  handler 
with  such  portion  of  that  handler's 
direct  expenditures  for  mariceting 
promotion  and  paid  advertising  as  may 
be  authorized.  In  other  words,  a 
handler's  own  advertising  assessments 
may  be  credited  if  the  handler  conducts 
authorized  advertising  for  its  own  brand 
name  or  generic  advertising.  There  is  no 
provision  in  the  order  to  permit  the 
advertising  assessments  of  other 
handlers  to  be  used  to  support  brand 
name  advertising  of  another  handler. 

Mr.  Swain  disagreed  with  a  statement 
in  the  proposed  nde  that  "mariceting 
orders  issued  pursuant  to  the  Act,  and 
rules  issued  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentiaUy  small  entities 
acting  on  their  own  behalf."  He  noted 
that  the  changes  made  by  this  action 
were  recommended  by  the  Board,  and 
that  a  majority  of  the  Board's  members 
are  affiliated  with  Blue  Diamond,  which 
is  not  a  small  entity.  The  order,  which 
includes  provisions  for  establishing  the 
Board,  apportioning  representation  on 
die  Board  among  various  segments  of 
the  industry,  and  empowering  the  Board 
to  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
the  order,  was,  after  a  lengthy  process 
involving  public  hearings  and  a 
referendum  of  all  California  almond 
producers,  voted  into  effect  by  a  two- 
thirds  majority  of  almond  producers,  the 
vast  majority  of  which  may  be  classified 
as  small  entities.  Therefore,  the 
marketing  order  is  brought  about  by  the 
action  of  essentially  small  entities. 

Mr.  Swain  objected  to  the  removal  of 
weight  limitations  on  the  use  of  a 
provision  which  allows  handlers  to 
receive  150  percent  credit  against  their 
assessments  for  payments  to  the  Board. 
He  stated  that  this  action  will  be  of  no 
benefit  to  the  majority  of  independent 
handlers  because  the  tonnage  of 
almonds  upon  which  those  handlers  pay 
assessments  is  less  than  die  weight 
limitations  currenUy  in  effect  It  is  true 
that  only  handlers  receiving  more  than 
4,000.000  kernel  weight  pounds  of 
almonds  may  avail  themselves  of  the 


increased  ability  to  receive  150  percent 
credit  However,  this  action  has  no 
adverse  impact  on  small  handlers,  and 
to  the  extent  that  increased  funds  are 
paid  to  the  Board  and  utilized  in  its 
promotional  activities  which  increase 
the  maricet  for  almonds,  this  action 
would  benefit  all  handlers  of  almonds. 

Mr.  Swain  stated  that  the  proposed 
rule  did  not  explain  how  the  changes 
would  benefit  handlers  who  do  not  have 
a  brand  name.  Many  small  handlers 
who  do  not  have  a  brand  name  utilize 
the  order  provision  which  allows  150 
percent  credit  for  payments  to  the 
Board,  and  these  handlers  will  benefit 
by  more  flexible  payment  terms.  Mr. 
Swain  stated  that  payments  made  to  the 
Board  do  not  benefit  handlers  without  a 
brand  name  because  such  handlers  do 
not  sell  their  almonds  to  consumers. 
However,  a  significant  portion  of  the 
assessments  paid  to  the  Board  under  the 
150  percent  provision  are  used  by  the 
Board  to  increase  sales  of  almonds  to 
industrial  users  (Le^  food  manufactures). 
Moreover,  the  AMS  believes  that  the 
Board's  generic  program  benefits  all 
handlers  by  increasing  demand  for  all 
almonds. 

Mr.  Swain  concluded  his  comment  by 
requesting  that  the  AMS  perform  a 
regualtory  flexibility  analysis  which 
examines  the  true  costs  and  benefits  of 
the  assessments  for  advertising  and 
develops  alternatives  which  will  provide 
options  for  handlers  who  do  not  sell 
almonds  at  retail  Mr.  Swain  disagreed 
with  the  AMS's  certification  diat  this 
action  "will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities"  and  stated 
that  the  AMS  has  not  followed  the 
provisions  of  the  RFA. 

Section  605(b)  of  the  RFA  provides 
that  a  regulatory  flexibility  analysis  is 
not  necessary  if  the  head  of  an  agency 
has  certified  that  a  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
That  section  further  requires  the  agency 
to  provide  a  succinct  statement 
explaining  the  reasons  for  such 
certification.  The  AMS  has  considered 
the  economic  impact  of  this  rule  on 
small  entities.  The  majority  of  handlers 
and  producers  in  the  California  almond 
industry  may  be  classified  as  small 
businesses.  This  action  does  not  impose 
any  additional  costs  on  those  small 
businesses  and.  therefore,  is  not 
expected  to  have  a  significant  economic 
impact  on  them.  For  these  reasons,  the 
Administrator  of  the  AMS  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  certification  meets  the 
requirements  of  the  RFA. 

For  the  reasons  stated  above,  Mr. 
Swain's  objections  are  denied. 

Brian  C.  Leighton,  representing  Cal- 
Almond,  Ina,  objected  to  the  proposed 
rule  for  several  reasons  as  discussed 
below. 

Mr.  Leighton  opposed  the  proposed 
rule  because  he  believes  that  the  Act 
and  the  order  preclude  the  Board  trom 
imposing  creditable  assessments  on 
almonds  which  are  ultimately  disposed 
of  in  reserve  ouUets.  Mr.  Lei^ton  cited 
a  porticm  of  section  610(b)(2)(ii)  of  the 
Act  and  stated  that  this  section 
precludes  the  Department  from  imposing 
assessments  on  almonds  held  for  the 
account  of  the  Board. 

Mr.  Leighton  cited  {  981.52  of  the 
order,  which  states  that  handlers  must 
hold  at  all  times  a  quantity  of  almonds 
necessary  to  meet  their  reserve 
obligations  "in  proper  storage  for  the 
account  of  the  Board"  and  S  981.81  of 
the  order,  which  states  that  "each 
handler  shaU  pay  to  the  Board  on 
demand  by  the  Board,  from  time  to  time, 
such  sum  less  any  amounts  credited 
pursuant  to  {  961.41,  based  on  such  rate 
per  pound  of  almonds,  kernel  weight 
basis,  received  by  him  for  his  own 
account  *  *  *."  Mr.  Leighton  stated  that 
almonds  cannot  be  held  for  both  a 
handler's  own  account  and  for  the 
account  of  the  Board,  and  that  since 
assessments  can  only  be  imposed  on 
almonds  held  for  a  handler's  own 
account  res^ve  almonds  are  not 
assessable.  A  handler  receives  almonds 
and.  subsequentiy,  if  a  reserve 
percentage  is  in  effect  the  handler's 
reserve  obligations  is  determined  based 
on  the  kernel  weight  of  almonds 
received  by  the  handler.  Section  981.81 
provides  that  assessments  shall  be 
based  on  all  almonds  received  by  a 
handler  for  such  handler's  own  account 
regardless  of  whether  or  not  a  handler 
may  subsequentiy  be  required  to  hold  a 
percentage  of  those  almonds  as  a 
reserve  for  the  account  of  the  Board. 

Mr.  Leighton  further  opposed  the 
proposed  rule  because  he  believes  that 
those  provisions  of  the  order  and  the 
rules  and  regulations  established  under 
the  order  which  authorize  promotion 
and  paid  advertising  and  permit 
handlers  to  receive  (n%dit  against  a 
portion  of  their  assessments  for 
specnfied  promotion  and  paid 
advertising  acbvities  are 
unconstitutional.  Mr.  Leighton  believes 
that  those  provisions  violate  the  First 
Amendment  right  to  bee  speech  because 
they  force  handlers  to  speak  (i.e.. 
advertise  almonds).  The  research  zmd 
promotion  provisions  of  the  almond 
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mariieting  order  are  promulgated 
pursuant  to  authority  in  the  Act  Neither 
the  order  issued  pursuant  to  that 
authority  nor  the  regulations  issued 
pursuant  tiiereto  require  regulated 
parties  to  advertise  to  take  advantage  of 
the  credit  provisions  contained  in  this 
rule.  Any  generic  advertising  or 
promotion  into  which  the  Board  enters 
with  the  payment  of  assessments  is 
clearly  contemplated  by  the  enabling 
statute  and  supported  by  an 
administrative  rulemaking  record  and 
woriis  to  the  benefit  of  all  handlers  by 
increasing  market  opportunities  for  all 
almonds.  For  these  reasons,  the 
assessments  are  constitutionaL 

Mr.  Leighton  stated  that  the  cut-off 
date  by  which  handlers  most  make 
payments  to  the  Board  to  receive  150 
percent  credit  against  the  creditable 
portion  of  their  assessments  should  be 
changed  from  January  31  of  each  crop 
year  to  the  December  31  following  the 
end  of  eadi  crop  year  rather  than  to  the 
installment  method  in  the  proposed  rule. 
Mr.  Leighton  stated  that  the  December 
31  date  shtMild  be  used  because  handlers 
have  ondl  December  31  to  publish, 
broadcast,  or  display  advertising  for 
which  credit  may  be  received,  and  he 
believes  that  it  would  be  equitable  for 
the  same  date  to  apply  to  payments 
made  to  the  Board.  The  administrative 
rules  cuul  regulations  established  under 
the  order  provide  that  handlers  may 
defer  advertising  for  which  they  wish  to 
receive  credit  from  June  30  (the  last  day 
of  the  crop  year)  to  the  succeeding 
December  31  for  a  maximum  of  only  40 
percent  of  their  creditable  assessment 
obligations.  This  final  rale  would  allow 
handlers  to  use  the  40  percent  defeiment 
in  conjunction  with  the  150  percent 
credit  provision.  Deadlines  for  payments 
to  the  Board  are  eariier  than  deacUines 
for  creditable  advertising  because 
handlers  maHqg  payments  to  the  Board 
are  turning  over  the  responsibility  for 
advertising  and  promotion  to  the  Board. 
The  earlier  cut-off  date  for  direct 
payments  to  the  Board  provides  time  for 
the  Board  to  ascertain  die  amounts 
available  for  generic  advertinng  and  to 
plan  and  conduct  advertising  and 
promotion  based  upon  known  revenue. 
Mr.  Leighton  also  objected  to  the  in- 
store  advertising  provisions  in  the 
{proposed  rule.  Mr.  Leighton  stated  that 
i  981.441  currently  is  devoid  of 
provisions  providing  opportunities  to 
receive  credit  which  wiU  benefit  diose 
handlers  who  do  not  have  a  brand  label 
or  who  do  not  sell  their  almonds  in  the 
retail  market  Mr.  Leighton  believes  that 
the  proposed  in-store  advertising 
provisions  also  will  only  benefit  those 
handlers  who  have  a  brand  to  advertise. 


Section  981.441.  however,  has  been 
amended  thirteen  times  since  its 
inception  in  1972.  and  many  of  those 
amendments  have  added  provisions 
designed  to  provide  opportunities  for 
handlers  who  do  not  have  a  brand  name 
to  receive  credit  Moreover,  it  is  the 
AMS's  view  that  all  almond  advertising 
and  promotion  activities  benefit  all 
handlers  by  increasing  demand  for  all 
almonds. 

Mr.  Leighton  also  sUted  Uiat 
permitting  credit  for  in-«tore  advertising 
wouki  conflict  widi  §  g61.441(c)(5)(iii)  of 
the  rules  and  regulations  establisbed 
under  the  order  unless  such  advertising 
is  restricted  to  stores  where  only  the 
advertising  handler's  brand  is  available 
Section  9ei.441(cK5Kin)  provides  Uiat 
advertisements  which  direct  consumers 
to  one  or  more  named  retail  ooUets. 
other  than  handler  operated,  shall  not 
be  eligible  for  credit  There  is  no  conflict 
between  i  981.441(cK5Hiu)  and  the  in- 
store  advertising  provision;  handlers 
whose  in-store  advertising  directed 
consumers  to  specific  retail  outlets, 
other  than  handler  operated,  would  not 
be  eligible  for  credit 

For  the  reasons  stated  above,  Mr. 
Lei^ton's  objections  are  denied. 

In  his  comment  Steven  W.  Easter  of 
Blue  Diamond  supported  die 
amendments  proposed  by  the  August  29. 
1988,  rule.  Mr.  Easter  beheves  that  in- 
store  advertising  is  an  important  new 
method  for  reading  the  consumer  and 
retail  trade  and  should  be  encouraged. 
The  onunenter  stated  that  there  are 
only  two  or  three  companies  that 
provide  the  type  of  in-store  advertising 
envisioned  by  die  Board.  The 
commenter  pointed  out  that  the 
advertising  offered  by  these  companies 
is  similar  to  national  networic  television 
advertising  in  that  they  both  have 
published  rate  cards,  reach  and 
frequency  data,  and  ara  national  in 
scope.  Mr.  Easter  also  stated  that  in- 
store  advertising  may  be  purchased 
throu^  those  companies  for  specific 
retail  stores  within  a  region. 

After  consideration  of  aD  relevant 
matter  presented,  including  the  Board's 
recommendation,  the  comments 
received,  and  other  available 
information,  it  is  found  that  the  dianges 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

List  of  Subiact"  in  7  CFR  Pait  m 

Ahnonds.  California,  and  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  981  is  amended  as 
follows: 


PART  Ml— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

AHtkadty:  Sees.  l^a.  48  SUt  81.  as 
amended:  7  U.S.C  601-874. 

Subpart— Admlnlstrativa  Rulaa  and 
Ragutoticna 

2.  Section  981.441  is  amended  by 
revising  paragraph  (c)(3)(i)  and 
redesignating  the  current  (cK6)(v)  as 
(c){6)((vi);  adding  a  new  paragraph 
(c)(6)(v)-,  and  revising  paragraph  (e)  to 
read  as  follows: 

Note:  The  following  sections  will  he 
published  in  the  annual  Code  of  Federal 
Regulations. 

S9t1.441    CradWntfermartnMng 
promotton  InciudkiQ  paid  aoveftisins. 
♦        •        •        *        • 

(3)  •  •  • 

(i)  For  100  percent  of  a  handler's 
payment  to  an  advertising  medium:  (A) 
For  a  generic  advertisement  of 
California  almonds;  (B)  for  an 
advertisement  of  the  handler's  brand  of 
almonds;  (C)  when  either  of  these 
advertisements  includes  reference  to  a 
complementary  commodity  or  product 
(D)  for  a  trade  media  advertisement  that 
displays  branded  food  products 
containing  almonds,  or  announces  a 
handler's  future  promotion  activities, 
including  joint  promotions,  and  the 
entire  expendit\ire  is  borne  by  the 
handler  or  (E)  for  in-store  supermaiicet  . 
advertisements  using  fixed  position  or    . 
video  media,  when  such  payments  are    . 
made  throogh  an  advertising  firm:  (1) 
Fixed  position  advertisements  must 
inclode  at  least  two  of  the  following:  [i] 
Processed  color  displays  enclosed  in 
plastic  frames  and  mounted  on 
supermarket  shopping  carts;  (//) 
overhead  directories  enclosed  in  frames 
placed  at  the  end  or  middle  of 
supermarket  aisles;  or  [iif]  processed 
color  advertisements  enclosed  in  frames 
and  mounted  on  a  supermarket  shelf,  [2] 
Video  advertisements  must  be  shown  on 
a  fixed  video  monitor  ruiming  television 
commercials,  or  infomercials  for  specific 
products  on  a  rotating  basis. 
*        *        •        •        • 

(6)  *  *  • 

(v)  For  in-store  supermarket 
advertising,  submit  a  copy  of  the 
company  invoice,  a  copy  of  the  actual 
advertisement  or  video  tape,  a  published 
rate  card  from  a  nationally  recognized 
company,  and  a  copy  of  the  agency 
invoice,  if  any. 
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(e)  Credit  shall  be  granted  for 
payments  made  to  the  Board  for  use  by 
the  Board  for  generic  marketing 
promotion  including  paid  advertising 
subject  to  the  following  conditions: 

(1)  A  handler  may  receive  credit  for 
ISO  percent  of  a  payment  made  to  the 
Board  against  the  creditable  assessment 
obligation. 

(2)  When  a  handler  elects  to  use  this 
method  of  crediting  for  all  or  a  portion 
of  such  handler's  assessment  obligation, 
the  handler  may  use  the  extension 
provided  for  pursuant  to  paragraph  (b) 
of  this  section  for  the  handler's  deferred 
advertising  and  promotion  obligation. 

(3)  Handlers  must  file  claims  with  the 
Board  on  ABC  Form  31  in  order  to 
receive  credit  for  payments  made  to  the 
Board.  No  credit  shall  be  granted  unless 
a  claim  is  filed  on  or  before  January  31 
of  the  then  current  crop  year  Provided, 
That  for  the  1988-89  crop  year  for  claims 
not  previously  filed  on  or  before  January 
31, 1989,  a  claim  or  supplementaiy  claim 
must  be  filed  with  the  Board  on  ABC 
Form  31  on  or  before  March  31, 1980. 
Payments  must  be  made  as  follows: 
One-fourth  of  total  claim  on  or  before 
January  31;  one-fourth  on  or  before 
March  31;  one-fourth  on  or  before  May 
31;  and  one-fourth  on  or  before  June  30 
of  the  then  current  crop  year  Provided. 
That  for  the  1988-89  crop  year, 
payments  not  previously  made  on  or 
before  January  31, 1989,  must  be  made 
as  follows:  One-third  on  or  before 
March  31, 1980;  one-third  on  or  before 
May  31, 1989;  and  one-third  on  or  before 
June  3a  1989.  If  die  entire  amount  of  the 
claim  is  not  paid  by  June  30,  or  if  a 
handler  fails  to  meet  any  payment 
deadline  of  this  paragraph,  credit  for 
payment  shall  revert  to  the  100  percent 
basis. 

Dated-  February  10, 1988. 
Robart  C  Keenar, 

Deputy  Director,  Fruit  and  Vegetable  Diviaon. 
[FR  Doc.  88-3554  Filed  2-14-88;  8:45  am] 
■HJJNQ  coos  M10-01-M 


Rural  ElecbincaUon  Adminltratton 
7CFR  Part  1700 

Procaduraa 

AOENCY:  Rural  Qectiification 
Administration.  USDA. 
action:  Final  rule. 


:  The  Rural  Electrification 
Administration  (REA)  amends  7  CFR 
Chapter  XVII  by  add^  a  new 
subsection  1700.3d  to  7  CFR  Part  170a 
The  publication  of  7  CFR  Part  1709 
elsewhere  in  this  issue  implements  a 
program  for  rural  development 


mandated  by  a  1987  amendment  to  the 
Rural  Electrification  Act  (RE  Act).  The 
amendment  to  7  CFR  Part  1700  reflects 
the  addition  of  this  new  program  in  the 
Agency's  rule  on  its  procedures. 
EFFECnvE  DATe  February  15, 1989. 
FOn  FtmTHCR  INFOmiATION  CONTACT 
Blaine  Stockton.  Jr.,  Assistant 
Administrator — ^Management  Rural 
Electrification  Administration,  Room 
4063-South  Building,  U.S.  Department  of 
Agricultiire,  Washingtoa  DC  20250, 
telephone  number  (202)  382-9552. 
SUPPl£a»rrAIIV  WgOIIATlON.  7  CFR 
Part  1709,  published  elsewhere  in  this 
issue,  implements  the  provisions  of 
section  313,  Cushion  of  Credit  Payments 
Program,  added  to  the  RE  Act  on 
December  21, 1987.  Section  313 
establishes  a  Rural  Economic 
Development  Subaccount  and 
authorizes  the  Administrator  of  REA  to 
utilize  funds  in  this  subaccount  to 
provide  zero  interest  loans  or  grants  to 
RE  Act  borrowers  for  the  purpose  of 
promoting  rural  economic  development 
and  job  creation  projects. 

Two  periods  for  public  comment  were 
provided  before  7  CFR  Part  1709  became 
effective.  The  advance  notice  of 
proposed  rulemaking  pubUshed  on  April 
7, 1988.  at  53  FR  11511  and  die  proposed 
rule  published  on  October  27, 1988,  at  53 
FR  43442  both  noted  periods  for  public 
comment  This  new  rale  7  CFR  1700.3d  is 
simply  a  technical  amendment  reflecting 
die  addition  of  7  CFR  Part  1709  and, 
therefore,  requries  no  public  comment 
period  of  its  own. 

List  of  Subjects  in  7  CFR  Part  1700 

Community  development  Grand 
programs.  Loan  programs,  Rural  areas. 

For  the  reasons  set  forth  in  the 
preamble.  Part  1700  of  Tide  7  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  1700-(AMENDED] 

1.  The  authority  citation  for  Part  1700 
is  revised  to  read: 

Authority:  7  U.S.C  901-S50(b):  Title  L 
Subtitle  D.  Section  1403,  Omnibus  Budget 
Reconciliation  Act  of  1967,  Pub.  L  100-203: 
Delegation  of  Authority  by  the  Secretary  of 
Agricultiue.  7  CFR  2.23:  Delegation  of 
Authority  by  the  Under  Secretary  for  Small 
Community  and  Rural  Development  7  CFR 
2.72;  7  U.S.C.  1921  et  seq..  and  44  FR  30313, 
May  25, 1979. 

2.  The  following  new  section  is  added 
after  §  1700.3c: 

§  1700.3d  Loans  and  grant*  pursuant  to 
•action  313  of  tha  Rural  ElsctoiWcatlon  Act 
as  amended  DaosnlMr  21,  I9a7. 

General.  These  zero  interest  loans 
and  grants  are  made  to  borrowers  under 
the  Rural  Electrification  Act  for  the 


purpose  of  promoting  rural  economic 
development  and  rural  job  creation 
projects.  Selection  and  approval  of 
applications  for  zero  interest  loans  and 
grants  rests  solely  within  the  discretion 
of  the  Administrator,  and  preference 
shall  be  given  to  providing  borrowera 
with  zero  interest  loans  rather  than 
grants  under  this  program. 

Dated:  February  9, 1980. 
Jack  Van  Maik. 
Acting  Administrator. 
[FR  Doc  89-3447  Filed  2-14-89;  8:45  am] 
SKjUNQ  coos  S41S-1S4I 


7  CFR  Part  1709 

Rural  Davalopment 

AQBICV:  Rural  Electrification 
Administration.  USDA. 

action:  Final  rule. 


r.  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  Chapter  XVII  by  adding  a  new  Part 
1709,  Rural  Development  and  adding 
Subpart  B,  Rural  Economic  Development 
Loan  and  Grant  Program.  The  new  part 
contains  REA's  policies,  requirements 
and  procedures  covering  rural 
development  programs.  The  new 
subpart  establishes  policies, 
requirements  and  procedures  that 
implement  a  rural  economic 
development  loan  and  grant  program 
established  by  section  313  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.)  (die  "RE  Act").  The 
program  provides  zero  interest  loans 
and  grants  to  RE  Act  borrowers  for  the 
purpose  of  promoting  rural  economic 
development  and  job  creation  projects. 
EFFECTIVE  DATE:  Febraary  15. 1989. 

FOR  FURTHER  INTORMATION  CONTACT 
Mark  Wyatt  Assistant  to  the  Assistant 
Administrator — Management  Rural 
Electrification  Administration,  Room 
4063-South  Building.  U.S.  Department  of 
Agriculture,  Wash^gton.  DC  20250, 
telephone  number  (202)  382-9552.  The 
Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  and  the  impact  of 
implementing  the  rude  is  available  on 
request  fiom  the  above  office. 


SUPFLEMENTARV  INTORMATION:  This  rule 
is  issued  in  conformity  with  Executive 
Order  12291.  Federal  Regulations.  This 
action  will  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal  state,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
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advene  effects  on  oompetitioii.  ^ 
employment  invesbnent  or  pcodwAhrlty, 
innovatioD,  or  oa  the  abQity  of  United 
Statm-beaed  enteipriset  to  coeqiete 
with  forrigB-based  enteiprleee  in 
domestic  or  «i90ft  amfcets.  Therriofe. 
diis  rale  has  been  determined  to  be  "not 

major." 

This  action  dees  not  fall  within  tiie 
scope  of  the  Regulatery  Flexibaity  Act 
RBA  has  concluded  that  promulgstinn  of 
this  rule  would  not  represent  a  maiw 
Federal  action  significantly  affecting  the 
quality  of  die  human  environment  under 
the  National  Environmental  Policy  Act 
of  1909  (42  U3.C  4321  et  seq.  (1970)) 
and.  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment 

This  program  is  listed  in  the  Catalog 
of  Federal  Deaestic  Assistance  under 
Na  10853.  Rural  Eooooaic 
Development  Loan  and  Grant  Program. 

In  acfir^^"*^  with  the  Paperwork 
Reduction  Act  of  1989  (44  US.C.  3S07). 
the  reporting  requiresaents  contained  in 
this  lemilatian  have  been  approved  by 
the  Q&t  fff  M*''*fl*"*»*  ""'^  Budget 
(OMB)  under  the  Act  The  0MB 
approval  number  for  dieae  requirements 
i80672-008& 

Public  reporting  burden  for  mis 
collection  (tf  information  is  estimated  to 
average  \J  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  die  collection  of  taformation. 
Send  '•ft'wiMmta  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collectioa  of  information,  including 
suggestions  for  reducing  diis  burden,  to 
Department  of  Agriculture.  Clearanee 
Officer,  OIRA.  Room  404-W. 
Washington.  DC  202S0;  and  to  the  Office 
of  ManagSBMsnt  and  Budget  Peperwoik 
Redaction  Profect  (OMB  #0572-0006). 
Washington.  DC  20503. 

Backgnmnd 

On  December  21. 1997.  section  313. 
Cushion  of  Credit  PaymenU  Program, 
was  added  to  the  RE  Act  Section  313 
establisbes  a  Rural  Economic 
Development  Subaccount  and 
authorijtes  the  Administrator  of  REA  to 
utilize  funds  in  this  subaccount  to 
provide  zero  interest  loans  or  grants  to 
RE  Act  borrowers  for  die  purpose  of 
promoting  rural  economic  development 
and  }ob  creation  projects. 

On  April  7. 1900.  REA  published  an 
advance  notice  of  proposed  rulemaking 
in  en  eSbft  to  obt^  pabbc  comments 
on  all  aspects  of  diis  new  program.  REA 
received  a  total  of  54  written  comments. 
These  comments  were  taken  into 
account  in  preparing  dn  proposed  rale. 


On  October  27. 190a  RBA  puUiriied  a 
proposed  nde  et  59  PR  49442  to  amend  7 
CFR  Chepter  XVn  by  adding  a  new  Part 
1709,  Rural  Devdopment  and  adding 
Subpart  E  Rural  Economic  Devekipnent 
Loan  and  Grant  hepam.  KEA  invited 
interaelad  parties  «» lis  ooBBWBts  on  or 
before  December  2&  1999. 


REA  received  39  written  coauneets 
fitnn  the  iottowing: 


(1)  Ftaasyhnnia  Hwai  Bbetric 

(2)  North  Cseftoel  Bbelite  GospantHre.  lac 

(3)  Gnndy  Blsctiic  Coopacati**.  Inc. 

(4)  East  River  Blactiic  Power  Cooperative 

(5)  Sunflower  Elactilc  Cooperative,  Inc. 
(8)  Moontnil  Electric  Coopertfttve,  Inc. 

(7)  North  Dakota  Aseocislicn  olRgsl 
Electric  Cooperatives 

(8)  James  Veley  Electric  Cooperative,  tac 

(9)  McLean  Bbctric  Cooperative,  inc. 

(10)  Sheyenw  Valley  BlacMc  Ceopentive, 
Inc. 

(11)  PUins  Electric  Ceneratiea  and 
Transisission  Coopeiative,  Inc 

(12)  Wolverine  Power  Supply  Cooperative, 

Inc. 

(13)  ChocUw  Electric  Cooperative,  Inc 

(14)  daibome  Electric  Cooperetlve,  Inc. 
(18)  Seeth  LouisiaBa  Etoctric  Cooperative 

Assodatiaa 

(14  Geergia  Electric  MsBibersh4> 
Coqiontioa  (Lagialalive  Director) 

( VI  Geocgia  Blectiic  Membeish^) 
Corperatisa  (Exec.  Vice  PraaideBt) 

(18)  James  VaBey  Cooperative  Talepbooe 
Company 

(19)  Terril  Tdephone  Company 

(20)  Natlaaal  Rsrai  Utilities  Cooperative 
Finance  GotporelioB 

(21)  National  Cooperative  Bank 

(22)  FiBSl  Security  National  Bank 

(23)  West  Central  Wisconsin  Commimity 
Action  Agency,  Inc. 

(M)  Green  River  Aree  Devdopmaot  District 

(2S)  Georgia  Department  of  Commnnity 
Affairs 
(28)  Makah  Tribe 

(27)  Draketown  Gat,  Inc 

(28)  Georgia  Power 

(29)  Dixie  Electric  Membersliip  Corporation 
(34  Ediseo  Etectric  Institute 

(31)  Netional  Teleiriione  Cooperative 
Association 

(32)  Natioaal  Raral  Electric  Cooperative 

AssodattoB 
(38)  (keatar  DAnnesota  CorporatiaB 

(34)  C^nn  Electric  Power  Cooperative.  ln& 

(35)  Lake  Re^  CiMip  Electrical 
Association 

(38)  UttUcorp  United  Inc. 

(37)  Sooth  Carolina  Electric  end  Gas 
Company 

{dii  Central  Power  Electric  Cooperative. 
Inc. 

(39)  Teche  Electric  Cooperative,  Inc. 

Overall.  SEA  received  widespread 
support  for  the  proposed  rule,  lliirty- 
four  organizations  comprised  of  REA 
borrowers,  electric  and  telephone  utility 
trade  organizations,  cooperative  banks, 
economic  development  organizations 


and  state  govemmeats  sower  tad  the 
new  program.  One  gas  company  and  one 
electric  and  gas  faiveetor-owned  utility 
expressed  adamant  oppoaition  to  the 
new  preyara.  An  aditttional  three 
investoTKTwned  electric  atilities 
suggested  modificetions  hi  die  program. 

Most  of  the  organizations  made 
specific  comments  on  the  proposed  rule, 
lliese  comments  will  be  addressed  in 
the  following  paragraphs  by  first 
discussing  REA's  modifications  to  die 
proposed  rale  and  Aen  discussing  the 
remaining  suggested  modifications.  REA 
considered  all  comments  in  preparing 
the  final  rule. 

REA  received  numerous  comments  on 
the  section  of  the  proposed  rule  which 
discussed  the  eligibility  of  a  borrower 
that  is  not  current  on  its  RE  Act 
fln^nrfng  or  is  in  bankruptcy 
proceedings.  There  were  comments  both 
supporting  and  opposing  the  eli^ility 
section.  The  organizations  opposed  to 
this  sectwn  felt  that  areas  served  by 
borrowers  that  would  not  be  eligible 
under  this  section  of  die  jwoposed  rule 
could  benefit  from  rural  economic 
development  under  this  program.  They 
suggested  that  REA  consider  whedier 
theborrowOT  is  working  in  good  faith 
widi  REA  aa  repayment  matters. 
Current  federal  policy,  as  set  fordi  in 
OMB  Circular  A-129.  Mana^ng  Federal 
Credit  Programs,  dated  November  25, 
.  1988,  restricts  further  financial 
assistance  to  applicants  who  are 
delinquent  on  a  Federal  debt  Ther^ore. 
REA  is  retaining  the  section  in  the  rule 
on  the  eligibility  of  borrowers  with  some 
modifications.  REA  would  like  to  point 
out  that  if  one  distribution  borrower  of  a 
generating  and  transmission  system  is 
ineli^le  for  funds  under  this  program 
that  does  not  mean  the  generating  and 
transmission  system  itself  or  die  other 
distribution  members  are  ineligible.  In 
addition  to  die  eligibility  section.  REA 
has  also  added  under  paragraph  (m)  of 
S  1709.17,  Selection  of  recipients  of  zero 
interest  loans  and  grants,  a 
consideration  of  the  Borrower's 
management  and  financial  situatigo 
which  will  be  important  to  the  success 
of  the  program. 

Two  organizations  suggested  that  the 
rule  should  contain  the  statutory 
requirement  that  REA  use  the  full 
amount  of  funds  in  the  Subaccount  each 
year  to  make  zero  interest  leans  or 
grants.  REA  has  added  1 1700.15, 
Dispoeition  of  funds  hi  the  Subaccount 
which  addresses  ttie  aimual  disposition 
of  funds.  For  administrative  purposes, 
REA  must  mak*  a  determination  of  the 
amount  held  in  die  Subaccount  as  of 
some  date  prior  to  the  end  of  the  fiscal 
year.  REA  would  not  be  able  to  use 
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funds  repaid  into  <»  credited  to  the 
Subacoeuet  a  few  days  before  the  end  of 
the  fiscal  year  in  that  same  fiscal  year. 

Many  organizations  commented  on 
the  selectioo  factors  Bated  in  the 
proposed  rule.  REA  has  made  additions 
to  several  of  the  facton  based  on  these 
oomments.  Several  oiganizations 
suggested  that  REA  take  into  account 
the  outmigration  of  people  and  also  the 
underemployment  of  people  in  part-time 
jobs  or  jobs  below  their  skill  level  REA 
will  take  these  into  account  when 
looking  at  employment  levels  to  the 
extent  the  borrower  provides 
satisfactory  data  on  a  local  basis  in  the 
preapplication.  There  was  also  a 
suggesticm  that  REA  look  at  other 
personal  income  measurements.  As  with 
nadereiaployment  and  outmigration. 
REA  win  also  consider  other  personal 
income  measurements  to  the  extent  the 
borrower  (novides  satisfactcwy  data  on 
a  local  basis  in  the  preapplication. 
Several  organizations  recommended 
that  REA  consider  the  size  and  nature  of 
the  community  while  considering  the 
number  of  Jobs  created  to  the  amount  of 
fiinds  requested.  REA  has  modified  this 
factor  to  take  into  account  the  impact  of 
the  number  of  jobs  created  on  the  rural 
community.  One  organization  suggested 
that  REA  consider  whether  a  project 
will  assist  a  rural  community  to 
diversify  its  economic  base.  REA  has 
agreed  to  include  tiiis  in  the  list  of 
factors. 

Several  organizations  discussed  the 
rize  of  zero  interest  loans  and  grants. 
One  organization  suggested  that  a 
maximum  size  should  be  established 
dm  to  the  limited  amoimt  of  funds 
available  under  this  program.  REA 
agrees  that  given  the  limited  amount  of 
funds  available  to  borrowers  under  this 
prapwn  and  in  order  to  provide  6mds  to 
more  praiects  it  will  modify  the  rule  to 
estaUish  the  maximum  size  of  a  zero 
interest  loan  or  grant  at  SlOOAX). 

Several  organizations  discussed  the 
preapplication  periods  REA  established 
and  suggested  that  REA  increase  the 
number  per  year.  REA  has  modified  the 
rule  to  provide  for  six  preapplication 
periods  during  the  year.  This  should 
provide  a  faster  turnaround  time  on 
requests  for  funds  vdiile  retaining  a 
medianism  to  provide  equitable 
consideration  of  all  preapplications. 

Many  organizations  discussed  .. 

whether  REA  should  take  into 
consideration,  along  with  other  factors, 
the  borrower's  oomnutment  to 
generating  funds  for  this  program 
through  cushion  of  credit  payments. 
Some  organizations  were  in  favor  of  this 
cooaderation:  one  organization  even 
suggested  that  REA  establish  a  strong 
preference  for  these  borrowers  making 


cu^on  of  credit  payments.  Other 
organizations  believed  that  this 
consideratioa  should  be  deleted  since 
borrowRS  serviog  rural  areas  that  could 
benefit  fix>m  economic  development 
might  not  have  the  same  level  of  funds 
available  to  make  cushion  of  credit 
payments  as  other  borrowers  in  more 
prosperous  areas.  After  considering  both 
arguments,  REA  has  decided  that  ^e 
language  in  the  proposed  rule  which 
provides  for  the  Administrator  to  take 
into  oonsideratitm  bcHTowers'  cushion  of 
credit  payments  is  appropriate. 

One  organization  beUeved  that  the 
rule  should  provide  for  case-by-case 
discretion  to  handle  a  few  projects  that 
might  require  a  longer  loan  repayment 
period  than  ten  years.  The  first  sentence 
of  the  section  of  the  proposed  rule 
outlinmg  the  terms  fk  zero  interest  loans 
establishes  REA's  discretian  on 
det«mining  the  repayment  terms.  The 
Administrator  may  determine  under  the 
language  of  the  proposed  rule  that  in 
certain  situations  a  longer  repajrment 
term  is  necessary  for  the  success  of  die 
project 

REA  mentioned  in  the  notice  of 
pn^x)sed  rulemaking  that  it  had 
considered  including  an  objective 
ranking  procedure  based  on  assigning  a 
given  number  of  points  for  each  of  the 
selection  factors.  Four  organizations 
recommended  that  REA  establish  a 
ranking  procedure  in  the  rule.  After 
further  consideration  of  this  issue.  REA 
has  decided  to  leave  the  proposed 
language  unchanged.  Hie  selection  of 
projects  will  rest  within  the  discretion  of 
the  Administrator.  REA  needs  the 
latitude  to  develop  its  method  of 
evaluating  rural  economic  development 
projects  as  it  gains  experience.  The  rule 
as  written  provides  REA  the  needed 
latitude  while  providing  a  list  of 
selection  factors  the  Administrator  will 
consider  to  guide  borrowers  appljring  for 
loan  or  grant  funds. 

Several  investor-owned  electric 
utilities  that  compete  with  REA  electric 
borrowers  for  business  in  the  same 
service  area  were  concerned  about  REA 
borrowers  using  the  funds  under  this 
program  to  ofier  rate  incentives  or  only 
submitting  preapplications  for  projects 
that  agreed  to  take  their  service.  REA 
deliberately  did  not  set  forth  language 
dealing  tvith  whether  the  project  was  in 
the  REA  borrower's  service  territory  or 
whether  it  would  take  service  from  the 
REA  borrower.  The  rule  was  written  to 
encourage  economic  development  in 
rural  areas  without  regard  to  service 
territory.  The  Administrator  will  use  his 
discretion  to  select  projects  that  meet 
this  objective  and  REA  does  not  believe 
written  requirements  are  necessary. 
Additionally,  REA  cannot,  as  some 


investor-owned  electric  utilities  have 
suggested,  provide  funds  directiy  to  the 
economic  developaient  project  and 
bypass  the  REIA  borrower.  The  law 
provides  for  funds  to  go  to  die  REA 
borrowers  who  in  tura  will  promote' 
rural  ecoiomic  development 

Finally,  REA  received  two  comments, 
one  from  a  gas  company  and  another 
from  an  investor-owned  electric  and  gas 
utility,  that  expressed  adamant 
opposition  to  the  law  establishing  the 
zero  interest  loan  and  grant  program. 
Hie  gas  company  did  not  believe  that 
the  REA  prraram  should  be  expanded 
while  the  nation  has  a  budget  deficit  It 
believes  private  industry  could  do  the 
job  of  providing  financing  for  utilities. 
The  gas  company  does  not  beUeve  its 
competitors,  the  REA  electiic  borrowers, 
should  receive  subsidized  Government 
funds.  It  also  believes  many  REA 
borrowers  are  wealthy  enough  to  go  to 
the  private  markets. 

The  investor-owned  electric  and  gas 
utility  believes  that  utilizing  die  REA 
borrowers  to  disburse  rural  econmnic 
development  funds  will  potentially 
result  in  an  unfair,  inequitable  and 
ineffective  distribution  of  funds.  It 
suggests  that  the  stete  governments 
disburse  the  funds.  The  utility  also 
believes  that  the  REA  borrowers  receive 
preferential  tax  and  loan  interest  rate 
treatment  It  suggested  that  the  rule 
restrict  funds  to  REA  borrowera  serving 
rural  areas.  REA  believes  the  proposed 
rule  was  very  clear  that  the  program  is 
to  promote  economic  development  in 
rural  areas. 

Despite  the  two  organizations' 
objections.  REA  must  implement  this 
program  since  it  was  established  by  law. 

On  August  11. 1980,  REA  pubUshed  a 
proposed  rule  in  the  Federal  Register  (51 

FR  28722)  with  die  number  7  CFR  Part 
1700  entitied  Primary  Support 
Documents.  In  accordance  with  REA's 
newly  developed  plan  to  number  parts  7 
CM.  Part  1700,  that  proposed  rule 
remains  a  proposed  rule  that  wiU  be 
redesignated  7  CFR  Part  1716.  Subpart 
A — Power  Requirements  Studies.  The 
text  of  that  proposed  rule  remains 
unaltered  by  this  change  in  number. 

List  of  Subjects  in  7  CFR  Part  1709 

Rural  development 

In  view  of  the  above.  REA  hereby 
amends  7  CFR  Chapter  XVO  by  adding 
the  following  new  Part  1709  to  read  as 
follows: 
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PART  1709-mJRAL  DEVELOPMENT 

OubpertA   [H— srwdl 

Sac. 

ITOai-lTOas    [ReMfved] 

Buftpin    TTirat  rrTTniT— ^ "     .■■p-  — 
Loin  end  Qrani  PiuyiMii 

ITOSilO  PurpoM. 

17QS.11  PoUcy. 

1708.12  DafinitiOM. 

1708.13  Soorca  of  funds. 
170ftl4  BUglMbty 

ITOaiB    Dtapodtkin  of  funds  in  the 

Subaoconnt 
1708.1S    PuipoMS  of  mo  interast  loans  and 

pants. 
170ai7    Selection  of  recipients  of  zero 

interest  loans  and  grants. 

1708.18  Preference  for  zero  interest  loans 
over  grants. 

1708.19  UmiUtiononuseofzarointanst 
loan  and  grant  funds. 

1708.20  Size  of  zero  interest  loans  and 
grants. 

1708.21  Terms  of  zero  interest  loan 
repayment. 

1708.22  Agreements  and  security  for  funds. 

1708.23  Transfer  of  employment  or  business. 
1708J4    Environmental  requirements. 
1708.25    Other  considerations. 

1708.2B    Preapplications  and  applications. 

1708.27  Application  processing. 

1708.28  Zero  interest  loan  and  grant 
approvaL 

1708.28    Disbursement  of  zero  interest  loan 

and  grant  funds. 
1708JO    Review  and  other  requirements. 

Aolhacity:  7  U.&C  901  et  aeq^  Title  L 
Snbtitla  U.  Section  1403.  Omnibus  Budget 
RaooodUation  Act  of  1887.  Pub.  L 100-203: 
Detegatioa  of  Authority  by  the  Secretary  of 
Apicohnra.  7  CFR  2.23:  Delegatioo  of 
Authority  fay  the  Under  Secretary  for  Small 
Community  and  Rural  Development,  7  CFR 
2.72. 


1 


1 


H170ii1-170M    [I 


Subpart  B— Rural  Eobnomie 
Development  Loan  and  Qrant  Program 


fi7oa.iOL 

(a)  This  subpart  sets  forth  the  Rural 
Electrification  Administration's  (REA's) 
poUdes  and  procMlures  for  making  zero 
Interest  loans  anu  grants  to  Borrowers 
In  accordance  with  the  Cushion  of 
Credit  Payments  Program  authorized  in 
■action  313  of  the  Act 

(b)  The  zero  Interest  loans  and  grants 
are  to  be  provided  for  the  purpose  of 
promoting  rural  economic  development 
and  rural  job  creation  proiects. 


flTMill 

(a)  It  is  REA's  policy  to  encourage 
bonewers  to  make  deposits  voluntarily 
into  cushkm  of  credit  accounts  of  the 
Rural  Electrificatian  and  Telephone 
Revolving  Fund.  Borrowers  are  also 
encouraged  to  use  the  Rural  Economic 


Development  Loan  and  Grant  Program 
to  promote  rural  economic  development 
and  rural  |ob  creation  projects  that  are 
based  on  sound  economic  and  financial 
analysis. 

(b)  REA  will  maintain  liaison  with 
officials  of  other  federal  state,  regional 
and  local  rural  development  agencies  to 
coordinate  rural  economic  development 
programs. 

11708.12    DeWnWona. 

(a)  "Act**— the  Rural  Electrification 
Act  of  1938,  as  amended  (7  U.S.C.  901  et 
aeq.). 

(b)  "Administrator"— the 
Administrator  of  the  Rural 
Qectrification  Administration. 

(c)  "Associated  Utility 
Organization" — state  or  regional  utility 
organizations,  utility  trade  organizations 
or  other  professional  utility 
organizations  of  which  the  Borrower 
proposing  the  Project  is  a  member. 

(d)  "Borrower" — a  borrower  of  funds 
under  the  Act 

(e)  "Demonstration  Project"— a 
Project  for  which  the  owner  agrees  to 
provide  REA  with  detailed  information 
on  the  steps  it  takes  In  organizing  and 
operating  the  Project  will  permit  REA 
and  REA's  guests  to  make  reasonable 
visits  to  the  Project  and  honor  any  odier 
reasonable  REA  request  to  disseminate 
Information  on  the  Project 

(f)  "Employee  OwnCTship"— owned  by 
the  employees  of  the  organization. 

(g)  "Project" — a  rural  economic 
development  project  or  rural  job 
creation  project  which  a  Borrower 
proposes  and  the  Administrator 
approves  to  receive  benefits  of  the  Rural 
Eloonomic  Development  Loan  and  Grant 
Program. 

(h)  1IEA"— the  Rural  Electrification 
Administration. 

(i)  "Rural  Area"— a  rural  area  as 
defined  In  section  13  of  the  Act 

(j)  "Technical  Assistance"— Mariiet 
research,  product  and/ or  service 
improvement  feasibility  studies, 
environmental  studies,  and  similar 
activities  that  benefit  rural  economic 
development  or  rural  job  creation 
projects. 

i170t.13   Souroeof  funds. 

All  funds  for  zero  interest  loans  and 
grants  provided  under  this  program  shall 
come  from  Interest  differential  credits  to 
the  Rural  Economic  Development 
Subaccount  (Subaccount),  any  other 
funds  made  available  to  the  Subaccount 
and  frt)m  the  repayment  of  zero  interest 
loans  Into  the  Subaccotmt 


delinquent  on  any  Federal  debt  or  In 
bankniptcy  proceedings,  both  as 
determined  by  the  Administrator. 

11708.15   DtsposMioneffundsIn 
Subaooount 

Zero  interest  loans  and  grants  shall  be 
made  during  each  fiscal  year  to  the  full 
extent  of  the  amounts  held  In  the 
Subaccount  subject  only  to  limitations 
imposed  by  law.  For  administrative 
purposes,  REA  will  make  a 
determination  of  the  fiscal  year^nd 
amount  held  in  the  Subaccount  as  of  a 
date  prior  to,  but  as  near  as  practicable 
to.  the  end  of  fiscal  year. 


iiTOiiie 


Zero  interest  loans  and  grants  shall  be 
provided  to  promote  rural  economic 
development  and/or  job  creation 
projects,  including,  but  not  limited  to. 
project  feasibility  studies,  start-up  costs. 
Incubator  projects,  and  other  reasonable 
expenses  for  the  ptupose  of  fostering 
rural  economic  development 

11708.17   Selertlenolredplenuofzero 


11700.14 

Zero  Interest  loans  and  grants  may  be 
made  to  any  borrower  that  is  not 


The  selection  and  approval  of 
applications  for  zero  Interest  loans  and/ 
or  grants  rests  solely  within  the 
discretion  of  the  Administrator.  In 
malting  this  detetmination.  the 
Administrator  will  consider,  among 
other  factors,  the  following: 

(a)  The  amount  of  supplemental  pant 
or  loan  funds  provided  or  to  be  provided 
to  the  Project  from  private  sources,  state 
and  local  government  sources,  federal 
government  sources,  the  Borrower(8)  or 
other  sources  of  funds. 

(b)  A  comparison  of  the 
unemployment  rate  In  the  rural  area 
where  the  Project  will  be  located  to  the 
state  and  National  unemployment  rates 
taking  Into  account  outmigratlon  and 
underemployment 

(c)  A  comparison  of  the  Per  Capita 
Pmonal  Income  or  other  Income 
measurements  In  the  rural  area  where 
the  Project  will  be  located  to  state  and 
National  income  levels. 

(d)  A  comparison  of  the  number  of  . 
jobs  and  employment  hours  per  week 
that  the  Project  will  create  In  rural  areas 
to  the  amount  of  grant  and  zero  Interest 
loan  funds  requested  taking  into  account 
the  impact  on  the  rural  community. 

(e)  Projects  that  lead  directly  to 
improving  marketable  skills  of  people  in 
rural  areas  or  will  diversify  the  rural 
economic  base. 

(f)  Commitment  bxna  the  owner(s)  of 
the  Project  that  the  Project  will  be  a 
Demonstration  Project 
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(g}  Projects  that  will  be  located  in 
Rural  Areas  or  will  provide  greater 
benefit  to  Rural  Areas  than  other  areas. 

(h)  Projects  that  have  received  the 
endorsement  or  ^wnsorship  of 
businesses,  local  business  and 
community  leaders.  Associated  Utility 
Organizations,  or  local  state  or  federal 
governmental  organizations. 

(i)  Projects  diat  have  received  the 
endorsement  of  Certified  Development 
Companies  approved  by  the  U.S.  Small 
Business  Administration. 

(j)  Pn^ects  that  will  be  organized  or 
reorganized  on  a  not-for-prt^t  basis  or 
to  provide  fall  or  majority  &nployee 
Ownership. 

(k)  Projects  that  in  REA's  best 
jud^ent  have  the  peatest  probability 
of  success  as  measored  by  long-term  job 
creation  or  retention  and  rural  economic 
development 

(1)  ^qihcations  submitted  by 
Borrowers  that  have  made  cushion  of 
credit  payments  as  set  forth  in  section 
313  of  the  Act 

(m)  Hie  management  and  financial 
situation  of  the  Borrower  applying  for 
the  zero  interest  loan  or  grant 

S  1708.10 


Selection  of  applications  shall  be 
based  on  a  preference  for  providing 
Borrowers  zero  interest  loans  rather 
than  grants  under  this  program  since  tlie 
repaid  principal  of  zero  interest  loans 
will  provide  additional  funds  for  new 
Projects. 

oniieeef 


§  1708.10 

Interest  loan  and  grant  funda. 

(a)  Zero  intere^  loans  and  grants 
shall  not  be  used: 

(1)  To  fund  or  assist  projects  of  which 
any  director,  officer,  or  owner  of  the 
Borrower,  or  close  relative  thereof,  is  an 
owner,  or  which  would  create  a  conflict 
of  interest  or  would  create  die 
appearance  of  a  conflict  of  interest 
provided,  however,  cooperative 
members  ere  not  to  be  considered 
ownera  of  the  Borrower  in  this 
determination; 

(2)  For  any  costs  incurred  on  die 
Project  prior  to  approval  of  the  Project 
by  REA,  except  for  any  costs  approved 
by  REA  as  necessary  for  the  initiation  of 
^Project 

(3)  For  payment  to  any  owner,  partner 
or  beneficiary  of  any  property,  building, 
equipment  acquired  for  the  Project  when 
such  person  will  retain  any  interest  in 
the  Project  or  is  en  owner,  director  or 
officer  of  the  Borrower  provided, 
however,  cooperative  members  are  not 
to  be  considered  owners  of  the  Borrower 
in  this  determination:  or 

(4)  For  any  purpose  not  reasonably 


related  to  the  Project  as  determined  by 
the  Administrator. 

(b)  A  Borrower  may  not  charge  the 
Project  interest  fior  die  use  of  the 
proceeds  of  die  aero  interest  loan 
provided  under  diis  program;  however, 
it  may  charge  the  Project  reasonable 
loan  servicing  charges,  as  determined  by 
the  Adminirtmtor. 

(c)  A  Borrower  must  calculate  any 
costs  to  charge  the  Project  for  the  use  of 
or  in  connection  with  the  grant  proceeds 
provided  under  this  program  based  on  7 
CFR  Part  3015  and  7  CFR  Part  3016. 

(d)  A  Borrower  may  not  make  a  profit 
bom  any  zero  interest  loan  or  grant 
provided  frtMn  the  Subaccount 

(e)  The  Borrower  may  temporarily 
deposit  the  zero  interest  loan  funds  Into 
a  separate  Federally  insured  account 
However,  all  interest  earned  on 
temporarily  deposited  funds  in  excess  of 
$250  per  year  must  be  passed  on  to  the 
Project  or  returned  to  die  Rural 
Economic  Development  Subaccount 

(f)  The  Borrower  may  temporarily 
deposit  the  grant  funds  in  acomlance 
with  7  CFR  Part  3015  and  7  CFR  Part 
301& 


91700.ao   StaeofaareinlaMSt 


The  minimum  size  of  a  zero  interest 
loan  or  grant  shall  be  $10,000  and  the 
maximum  size  of  a  zero  interest  loan  or 
grant  shall  be  $100,000. 

§  1700.21    Tenna  of  zero  Intefeat  loan 


(a)  REA  shall  determine  the  terms  and 
repayment  sdiedule  of  die  zero  interest 
loan  to  the  Borrower  based  on  die 
nature  of  the  Project.  In  general  the 
repayment  terms  the  Borrower  sets  on 
zero  interest  loan  proceeds  provided  to 
the  Project  must  be  at  least  as  generous 
as  the  zero  interest  loan  provided  to  the 
B<HTower  but  with  the  Administrator's 
approval,  may  be  more  generous. 

fb)  Ordinarily,  the  terms  of  the  zero 
interest  loan  shall  not  exceed  10  yean. 
The  first  {Mindpal  repayment 
installment  on  the  zero  interest  loan 
may  be  deferred  two  years  or  until  the 
project  generates  sufficient  cash  to 
be^  repaying  its  loan  to  the  Borrower, 
whichever  oomes  first  as  determined  by 
the  Administrator,  provided  an 
equivalent  deferred  repayment  schedule 
is  provided  on  the  loan  to  the  Project 
The  terms  of  the  zero  interest  loan  to  the 
Borrower  may  provide  for  either  equal 
periodic  principal  payments  or,  if  the 
Administrator  determines  that  it  is 
necessary,  a  graduated  repayment 
schedule  where  the  first  principal 
repayment  will  be  equal  to  some 
fraction  of  the  last  principal  repayment 
If  the  Borrower  receives  a  graduated 


principal  repayment  acfaedule  it  shall 
provide  a  oonqMrable  graduated 
repayment  schedule  to  the  Project 
Ordinarily,  monthly  principal  pasrmeirts 
will  be  establidied  on  llie  note  to  the 
Borrower. 


f  1700.22 
tunda. 


and  aecurtlyfor 


(a)  The  Borrower  and  REA  shaU 
execute  agreements,  including  any 
necessary  security  agreements,  covering 
the  repayment  of  funds  from  this 
program. 

(b)  REA  mast  approve  all  agreements 
between  the  Borrower  and  the  Project 
including  all 

(1)  Grant  loan  and  security 
agreements, 

(2)  Loan  notes,  and 

(3)  All  subsequent  reviaions  or 
amendments  thereol  (OMB  approval 
number  0572-0086). 

{1708.23    Tranafarel 


The  Project  must  not  result  primarily 
in  the  transfer  of  any  existing 
employment  or  business  activity  from 
one  area  to  another,  as  determined  by 
the  Administrator. 


§1700.24 

(a)  Prospective  recipients  of  zero 
interest  loans  or  grants  must  consider 
the  potential  environmental  impacts  of 
their  applications  at  the  eariiest 
planning  stages  and  develop  plans  and 
Projects  diat  minimize  the  potential  to 
adversely  affect  the  quality  of  the 
enviroimient 

(b)  Application  for  Technical 
Assistance  rem  interest  loans  or  grants. 
The  application  for  a  Technical 
Assistance  zero  interest  loan  or  grant  is 
generally  covered  by  7  CFR  1794.31(b) 
(13)  and  (14).  Conseqnendy,  normally  no 
Borrower's  Environmental  Report  or 
other  environmental  documentation  is 
required  to  support  such  an  appUcatioiu 
No  zero  interest  loan  or  grant  funds  will 
be  available  for  Technical  Assistance 
for  any  Project  any  portion  of  whidi, 
lies  within  an  area  designated  for 
protection  under  the  Coastal  Barrier 
Resources  Act. 

(2)  Application  for  zero  interest  loans 
or  grants  other  than  Technical 
Assistance.  REA  will  review  supporting 
materials  in  the  appUcation  and  initiate 
its  environmental  review  process 
pursuant  to  7  CFR  Part  1794.  This 
process  will  focus  on  any  environmental 
concerns  or  problems  that  are 
associated  with  the  Protect  The  level 
and  scope  of  environmental  review 
required  will  be  determined  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1968 
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(NEPA).  as  amended.  (42  U.S.C.  4321  »t 
seq.],  the  Council  on  Environmental 
Policy  for  Implementing  the  Procedural 
Provisions  of  NEPA  (40  CFR  Parts 
1500—1506).  7  CFR  Part  1794  and  other 
relevant  Federal  environmental  laws, 
regulations  and  Executive  Orders.  No 
activity  related  to  the  Project  that  would 
have  an  adverse  affect  on  the 
environment  shall  be  undertaken  prior 
to  completion  of  REA's  environmental 
review  process. 


1 1701129    OttNTl 

(a)  Equal  opportunity  and 
nondiscrimination  requirements.  All 
xero  interest  loans  and  grants  made 
under  this  Subpart  are  subject  to  certain 
provisions  in  REA  Bulletin  320-19(20- 
19).  Nondiscrimination  Among 
Beneficiaries  of  the  REA  Program  and 
REA  Bulletin  320-15(20-15),  Equal 
Employment  Opportunity  in 
Construction  Financed  with  REA  Loans 
depending  on  the  dollar  amount 
involved  and  other  characteristics  (to  be 
codified  in  7  CFR  Part  1790). 

(b)  Architectural  Barriers  Act  of  1968. 
All  facilities  financed  with  REA  zero 
interest  loans  or  grants  which  are 
accessible  to  the  public  or  in  which 
physically  handicapped  persons  may  be 
employed  or  reside  must  be  developed 
in  compliance  with  this  law. 

(c)  Hood  hazard  area  precautions.  In 
accordance  with  7  CFR  Part  1788.  if  die 
Project  is  in  an  area  subject  to  flooding, 
flood  insurance  must  be  provided  to  the 
extent  available  and  required  under  the 
National  Flood  Insurance  Act  of  1968.  as 
amended  by  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-231). 
The  insurance  shall  cover,  in  addition  to 
the  buildings,  any  machinery, 
equipment,  fixtures  and  furnishings 
contained  in  the  buildings.  REA  shall 
comply  «vith  Executive  Otder  11968, 
Floodplain  Management,  in  considering 
the  application  for  the  Project 

(d)  Real  property  acquisition.  Any 
acquisition  of  real  property  in 
connection  with  this  program  is  subject 
to  7  CFR  Part  21,  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  for  Federal  and  Federally 
Assisted  Programs.  These  regulations 
require  that  ownera  of  real  property  to 
be  acquired  for  Federal  or  federally- 
assisted  programs  and  persons 
displaced  from  their  dwellings, 
businesses,  or  farms  as  a  result  of  such 
acquisition  be  provided  fair,  consistent, 
and  equitable  treatment 

f  1709.26   Preepp9citlon8  and 


(a)  Borrowera  may  file  a 
preappUcation  during  any  of  six 
preapplication  periods  each  year.  The 


preappUcation  periods  will  cover  die 
official  working  days  fit)m  February  1 
through  February  14.  bom  April  1 
dirough  April  14.  from  June  1  through 
June  14.  bom  August  1  through  August 
14.  fitim  October  1.  through  October  14. 
and  from  December  1  through  December 
14  of  each  year.  The  Administrator  may 
establish  other  special  preappUcation 
periods, 
(b)  PreappUcations  shaU  consist  ot 

(1)  An  appUcation  form.  "AppUcation 
for  Federal  Assistance."  Standard  Ftrnn 
424: 

(2)  A  board  resolution  requesting  a 
zero  interest  loan  and/or  grant 
specifying  any  commitment  from  the 
Borrower  to  the  owner  of  the  proposed 
Project  and  stating  that  the  proposed 
Project  wiU  not  violate  the  Umiutions  in 
S  1700.10.  Limitation  on  use  of  zero 
interest  loan  and  grant  funds;  and    - 

(3)  A  brief  written  narrative 
containing,  but  not  limited  to.  the 
foUowing: 

(i)  Proposed  rural  economic 
development  and  job  creation  Project 
including  location,  primary 
beneficiaries,  number  and  type  of  jobs 
to  be  created,  and,  if  available,  various 
employment  and  personal  income 
measurements  for  the  rural  area  in 
which  the  Project  wiU  be  located; 

(ii)  Amotmt  of  zero  interest  loan  and/ 
or  grant  requested; 

(iii)  General  description  of  conditions 
and  terms  to  be  placed  on  ultimate 
recipient  of  funds,  including  coUateral: 

(iv)  Source  and  amount  of  any 
supplemental  grant  or  loan  funds  to  be 
provided  to  the  Project  from  private 
sources,  governments,  the  Boirower  or 
any  other  source.  The  conditions,  terms, 
interest  rate.  etc.  of  the  supplemental 
fiinds  shaU  be  detailed; 

(v)  Any  commitment  bom  the  owner 
of  the  Project  tiiat  the  Project  will  be  a 
Demonstration  Project 

(vi)  Any  endorsements  of  Associated 
UtiUty  Organizations,  businesses,  local 
leadera,  local  or  state  governments,  a 
SBA-approved  Certified  Development 
Company  and  any  specific 
commitments,  either  financial  or 
otherwise,  from  these  parties; 

(vii)  Depending  on  the  stage  of 
development  of  the  Project  any  budgets, 
pro  forma  operating  reports  and  balance 
sheets,  market  research,  etc.; 

(viU)  Description  of  the  entity  which 
will  own,  construct  or  operate  the 
Project  including  but  not  limited  to:  (A) 
Hie  form  of  organization  (i.e.. 
corporation,  nonprofit  corporation, 
cooperatives,  partnership,  sole 
proprietor),  (B)  the  owners  and  offlcera 
and  (C)  any  Employee  Ownership;  and 


(ix)  Any  other  information  that  die 
Borrower  beUeves  is  relevant  (OMB 
approval  number  0572-0066). 

(c)  REA  may  request  additional 
information  bom  the  Borrower  deemed 
relevant 

(d)  During  the  preappUcation  review 
process,  the  Borrower  may  change  the 
amount  of  the  zero  interest  loan  or  grant 
funds  requested,  if  approved  by  the 
Administrator. 

(e)  REA  will  prepare  a  written 
notification  for  each  preappUcation 
indicating  v^ether  or  not  it  has  been 
selected.  Selected  appUcants  wiU  be 
provided  with  environmental 
information,  requirements  and 
guidelines  for  filing  a  complete 
appUcation.  A  Borrower  ^at  submitted 
a  preappUcation  that  was  not  selected 
will  be  asked  whether  it  desires  to  be 
considered  during  the  next  period.  The 
"Borrower  may  modify  its  preappUcation 
after  it  has  been  considered  without 
resubmitting  aU  material  required  in  a 
preappUcation.  If  the  Borrower  so 
desires,  REA  will  consider  a 
preappUcation  that  has  not  been 
substantiaUy  modified  or  updated,  as 
determined  by  the  Administrator,  for  up 
to  one  year.  A  Borrower  may  submit 
new  or  updated  preappUcations  as  often 
as  it  desires.  (The  information  coUection 
requirements  contained  in  paragraph 
(b)(1)  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0348-0043.) 

§1709.27   AppicaUon  processing 

Upon  selection  of  a  Project  to  receive 
a  zero  interest  loan  and /or  grant  REA 
will  prepare  a  Letter  of  Agreement 
setting  forth  conditions  under  which  the 
zero  interest  loan  or  grant  wiU  be  made 
and  send  it  to  the  Borrower.  The 
Borrower  wiU  sign  the  Letter  of 
Agreement  and  return  it  to  REA.  The 
Letter  of  Agreement  will  include,  among 
other  things,  the  maximum  amount  of 
zero  interest  loan  or  grant  Project 
description  and  approved  use  of  zero 
interest  loan  and/or  grant  funds, 
supplemental  funds  to  be  provided,  any 
agreements  or  conditions  the  Borrower 
proposed  in  the  preappUcation,  any 
special  conditions  REA  estabUshes,  and 
any  loan /grant  agreement  other  legal  - 
documents  or  certifications  the 
Borrower  wiU  be  required  to  sign. 

{1709,29   Zero  intereet  loan  and  grant 


All  zero  interest  loans  and  grants 
made  under  this  subpart  wiU  be 
approved  by  the  Administrator,  or 
designee. 
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S  1709i29    Dtabursenient  of  zero  kttsreot 
loan  and  grant  funds. 

REA  shall  disburse  grant  funds  to  the 
Borrower  and  the  Borrower  shaU 
disburse  grant  proceeds  to  the  Project  in 
accordance  with  the  provisions  of  7  CFR 
Part  3015  and  7  CFR  Part  3016.  REA 
shaU  disburse  zero  interest  loan  funds  to 
the  Borrower  and  the  Borrower  shaU 
disburse  zero  interest  loan  proceeds  to 
the  Project  in  accordance  with  REA 
regulations. 

S  1700i30    Review  and  ottwi  reQUh'Sinenls. 

(a)  REA  wiU  review  Borrowers 
receiving  zero  interest  loans  or  grants, 
as  necessary,  to  ensure  that  funds  are 
expended  for  approved  purposes. 
Borrowera  receiving  zero  interest  loans 
or  grants  shaU  monitor  the  Project  to  the 
extent  necessary  to  ensure  the  Project  is 
in  compUance  with  all  appUcable 
regulations,  including  ensuring  that 
funds  are  expended  for  approved 
purposes. 

(b)  Borrowers  receiving  zero  interest 
loans  shaU  have  prepared  a  financial 
report  and  general  accounting  of  aU  zero 
interest  loan  funds  in  accordance  with 
die  provisions  of  7  CFR  Part  1789. 

(c)  Grants  provided  undn  this 
program  wiU  be  administered  under  and 
are  subject  to  7  CFR  Part  3015  and  7  CFR 
Part  3010,  as  appropriate.  The  Borrower 
that  receives  a  grant  shall  be  subject  to 
requirements  under  these  regulations 
wbdch  cover,  among  other  things, 
financial  reporting,  accounting  records, 
budget  controls,  record  retention  and 
audits.  (The  information  collection  and 
the  recordkeeping  and  recording 
requirements  contained  in  paragraph  (c) 
were  approved  by  OMB  imder  the 
following  control  numbers:  Budget 
Information — Nonconstniction. 
Standard  Form  424A  (OMB  control 
number  0348-0044),  Budget 
Information — Construction,  Standard 
Form  424C  (OMB  control  number  0346- 
0041),  Assurances — Nonconstniction, 
Standard  Form  424B  (OMB  control 
numbo'  0348-0040).  Assurances — 
Construction,  Standard  Form  424D 
(OMB  control  number  0348-0042). 
Fmancial  Status  Report — Long  Form, 
Standard  Form  280  (OMB  conbt>l 
number  0348-0039).  Financial  Status 
Report — Short  Form,  Standard  Form 
280A  (OMB  control  number  0348-0039). 
Request  for  Advance  and 
Reimbursement  Standard  Form  270 
(OMB  control  number  80-R0183).  Outiay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs,  Standard 
Form  271  (OMB  control  number  80- 
R0181).  Federal  Cash  Transactions 
Report  Standard  Form  272  (OMB 
control  number  80-R0182).) 


Dated:  January  24. 1989. 
lack  Van  Maik. 
Acting  Admiiuatrator. 
(FR  Doc  88-3416  FUed  2-14-68;  8:45  am] 
MUSM  CODE  M1S-1S-M 

Farmers  Home  Administration 
7CFRPart1822 

Section  502  Rural  Housing 
Weetherlzstion  Loans 

AOENCv:  Farmers  Home  Administration. 
USDA. 

action:  Final  rule. 


;  The  Farmen  Home 
Administration  (FmHA)  amends  its 
regulations  by  removing  section  502 
Rural  Housing  Weatherization  Loan 
program,  lliis  action  is  necessary  due  to 
unappropriated  funds  by  Congress  since 
1983.  and.  there  are  no  aUocation  of 
fimds  for  this  program  in  the  1989  fiscal 
year  budget  The  intended  effect  of  this 
action  is  to  remove  this  regulation  from 
the  CFR. 

EFFKT1VE  date:  February  15. 1989. 
RM  RmTHEH  MFOMNATION  CONTACT 
Reginald ).  Rountree.  Loan  Officer. 
Single  Family  Housing  Processing 
Division.  Fanners  Home  Administration. 
USDA,  room  5346,  SouUi  Agricultural 
Building.  14th  and  Independence 
Avenue  SW..  Washington.  DC  202Sa 
Telephone  (202)475-4209. 
SUmEMENTARY  MFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  estabUshed  in  Departmental 
Regulation  1512-1.  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  only 
internal  agency  management  It  is  the 
poUcy  of  this  Department  to  pubUsh  for 
comment  rules  relating  to  pubUc 
property,  loans,  grants,  benefits,  or 
contracts,  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  sudi  rules.  This  action,  however,  is 
not  pubUshed  for  proposed  rulemaking 
since  it  involves  only  internal  agency 
management  making  publication  for 
comment  unnecessary. 

Program  Affected 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.410  Low  Income  Housing  Loans, 
No.  10.411  Rural  Housing  Site  Loans  and 
No.  10.417  Very  Low-Income  Housing 
Repair  Loans  and  Grants.  For  the 
reasons  set  forth  in  the  Final  Rule 
related  Notice(s)  to  7  CFR  Part  3015. . 
Subpart  V.  this  program  is  excluded 
bom  Executive  Order  12372  which 


BEST  COPY  AVAILABLE 


requires  inteigovernmental  consultation 
with  State  and  local  officials. 

Environmental  Impact  Statement  f 

This  document  has  been  reviewed  in 
accordance  %vith  7  CFR  Part  194a 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  PoUcy  Act  of  1960.  Pub. 
L  91-90,  an  Environmental  Impact 
Statement  is  not  required. 

Background 

Current  FmHA  Regulations  (7  CFR 
Part  1822.  Subpart  B)  provides  policies 
and  procedures  and  delegates  the 
authority  for  processing  and  approving 
section  502  Rural  Housing 
Weatherization  (RHW)  loans  made 
under  title  V,  of  the  Housing  Act  of  1949, 
as  amended.  However.  Public  UtiUties 
companies  in  many  areas  of  the  nation 
have  programs  to  provide  low  interest 
loans,  often  times  lower  than  the  FmHA 
rate,  to  consumers  to  weatherize  their 
homes.  State  and  local  governments  also 
have  agencies  that  provide  assistance  to 
residents  for  weatherization  of  their 
homes. 

Since  this  program  has  not  been 
funded  and  there  are  agencies  available 
to  provide  individuals  assistance  in 
weatfaerizing  their  homes  often  at  lowei 
rates  and  shorter  terms,  FmHA 
eliminates  this  program.  i 

List  of  Subjects  in  7  CFR  Fart  1S22  I 

Energy  conservation.  Home  ' 

improvement  Loan  program — Housing 
and  community  development  Low-  and 
moderate-income  housing. 

Therefore.  Chapter  XVm,  Tide  7, 
Code  of  Federal  Regulations  is  amended 
as  foUows: 

PART  1822-AURAL  HOUSINQ  LOANS 
AND  GRANTS 

1.  The  authority  citation  for  Part  1822 
continues  to  read  as  foUows: 

Authority:  42  U.S.C  1480: 7  CFR  2J!3: 7  CFR 
2.70  unless  otherwise  noted. 

Sut>part  B— [Removed  and  Reeerved] 

2.  Subpart  B  of  Part  1622,  consisting  of 
S9  1822.21  duough  1822.26  and  Exhibit  A 
are  removed  and  reserved. 

Date:  December  29. 1988. 
La  Veiiie  Auaman, 

Acting  Administrator,  Farmers  Home 
Administration.  , 

|FR  Doc  89-3514  Filed  2-14-88: 8:45  amj 
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7CFIIPw(1924 

Construction  and  Rapair 

;  Fanners  Home  Adminiatntkin. 


USDA. 

ACnOM:  Final  rule. 


r.  The  Farmers  Home 
Administration  (FteMA)  is  amending  its 
regulations  to  give  State  Directors 
authority  to  accept  manufactured 
housing  thermal  designs  proposed  under 
the  "overall  stnicture  performance** 
method  described  in  the  regulations.  The 
intended  effect  of  this  Action  is  to 
expedite  FmHA's  process  of  accepting 
manufactured  bousing  designs. 

EFFCCnvc  OATC  February  15,  isea 


ITKM  OOMTACTt 

Rich  Davis,  Energy  Systems  Engineer. 
Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  Room  0309, 
South  Agriculture  Building.  Washingtoa 
DC  202Sa  Telephone  (202)  382-4640. 

final  rale  hia  been  rsviswad  — dr? 
USDA  procedures  attabBahed  is 
DepartmeDtal  Reydatioa  1S1>-1  whkh 
implemeiita  Exaeathre  Order  12201,  awL 
since  this  action  has  no  impact  on 
FmHA  borrowers  or  other  amnbers  at 
ttie  public  it  has  been  detarained  to  be 
exempt  firosi  thoae  requiieaMnts 
because  it  involves  oi^  iuSunal  agency 
management  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  shall  be  published  for 
comment  notwithstanding  exemption  in 
6  U.S.C  553  with  respect  to  such  rules. 
This  action,  however,  is  not  published 
for  proposed  rulemaking  since  it 
involves  internal  agency  management 
and  publication  for  comotent  is 
unnecessary. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  19W; 
Subpart  G.  Environmental  Pragrank  It  is 
the  determination  of  FmHA  that  this 
action  does  not  constitnte  a  ma)(v 
Federal  Action  significantly  affactiag 
the  quality  of  the  human  environmeat 
and.  in  accordance  with  the  National 
Environmental  Policy  Act  of  1968,  Pub. 
L  91-190.  an  ■onriranmeBtal  bapact 
Statement  is  not  required. 

For  reasons  set  forth  in  the  Final  Rule 
related  to  Notice  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115.  }une  24, 1983), 
and  FmHA  butructkm  1940-). 
"Intergovernmental  Review  of  Faraicrs 
Home  Administration  Programs  and 
Activities"  (December  23. 1983).  this 
activity  is  related  to  the  following 
programs  that  are  subiect  to 


intergovernmental  consultant  with  State 
and  local  officials: 

ia405    Farm  Labor  Houitag  Loans  and 

Grants. 
ia411    Rural  Housing  Site  Loans 
(Section  523  and  524  Site  I^oans). 
ia41S    Rural  Rental  Housing  Loans. 
ia420    Rural  Self-Help  Housing  Technical 

Assistance  (Section  523  Technical 

Assistance). 
ia427    Rural  Rental  Assistance  Payment 

(Rental  Assistance). 

This  activity  is  also  related  to  the 
following  programs  which  are  not 
sut^ect  to  Executive  Order  12372: 

10.410    Low-Income  Housing  Loans 
(Section  502  Rural  Housing  Loans). 
10.417    Very  1/Ow-Income  Housing  Repair 

Loans  and  Grants  (Section  804  Rural 

Hoasing  Loans  and  Grants). 

List  of  SubiecU  in  7  CFR  Part  1924 

Agriculture,  Conatruction 
manageaaent.  Construction  and  repair. 
Energy  conservatkn.  Houaing.  Loan 
progmna-— Agricultufe.  Loan 
progFama— Housing  and  Community 
davelopmant  Low  and  moderate  ineooe 
housing. 

Theieiafe,  Chapter  XVm.  Title  7, 
Coda  of  Federal  Regalatione  is  amended 
as  follows: 

PART1t24~CONSTRUCTK}N  AND 
REPAIR 

1.  The  authority  dtation  for  Part  19M 
continues  to  read  aa  ft^ows: 

Aniharity:  7  U.SC  1988;  42  U.S.C  1480;  5 
LT.S.C  y/U  7  CFR  2.29  and  2.7(1 

Subpart  A    PIHMitiyaod  ParforminQ 
Construction  and  Otttar  Davalopnwnt 

2.  Exhibit  D  is  amendnd  by  revisteg 
the  introdactory  text  of  pait^graph  IV.  C 
to  read  as  followa: 

Exhibit  D—Tbennal  POrfoimanoe 
Coostructkm  Standards 


IV.  *  *  * 

COptioaaJStandarda 

Houaing  design  not  in  compliance  wMh  the 
req«ilrements  of  paragraphs  IV  A  or  B  of  this 
Exhibit  may  l>e  approved  in  accordance  with 
the  pransions  of  this  paragraph.  Re<}nest8  for 
acceptance  proposed  nnder  paragraph  C 1 
l>elow,  must  be  approved  by  tlie  State 
Director.  Requests  for  acceptance  of  site-baih 
houaing  proposed  under  paragnph  C  2  must 
tie  appnrved  by  the  Administrator.  Raqaesta 
for  scceptance  of  ntanufactured  beuaiog 
proposed  under  paragraph  C  2  may  be 
approved  bj  the  State  Director.  All 
submissions  of  proposed  options  to  the  State 
Director  or  Administrator  shall  contain 
complete  dssrrtptlona  of  SMlsfials. 
engineering  data,  tast  dsta  (whan  U  values 
claimed  aie  lower  than  the  ASHRAE 
I  landbook  of  Fandamentals),  and 


calculaliana  todstuasl  ths  validity  of  the 
proposal  AU  data  and  calcalattona  will  Ite 
based  upon  the  current  edition  of  the 
ASHRAE  Handl>ook  of  Fundamentals  or 
other  univeraaBy  accepted  data  sources. 

Dated:  December  21, 1988. 

LaVame  Auainan, 

Acting  AdminiaUator,  Farmera  Home 
Adminiatration. 

(FR  Doc  80-3513  Filed  2-14-89;  8:45  am) 

SaXStO  COOC  S41«-«7-M 


7  CFR  Parta  1955«MI1965 

l»roparty  lianagamant  and  Sacurtty 
Sarvidng;  CorractkNi 


r:  Farmers  Home  Administration. 
USDA. 
action:  Final  rule;  correction. 

stmauuiv:  The  Fanners  Home 
Administration  (FtnHA)  corrects  a  final 
rule  published  July  25. 1988  (53  FR 
2781^  In  the  subject  rulemaking  action, 
a  few  DBinar  errors  and  omisaioBa  were 
inadvertendy  ssada  udnch  could  affect 
the  interptctatian  of  thaae  rcgnlations. 
This  actkm  is  taken  to  correct  those 
errors  and  nmiaakina.  The  intended 
effect  ia  to  make  thaae  regidatiaas  read 
asintendadL 
EPVBCnw  OATi:  February  IS,  1980. 


David  ).  ViOano,  Senior  Realty 
Specialist  Single  Family  Housing 
Servicing  and  Property  Management 
Division.  Farmers  Home  Administration. 
USDA,  Room  5309,  SouA  Agriculture 
Building,  14th  and  Independence 
Avenue  SW.,  Washington.  DC, 
telephone  (202)  382-1452. 
stJi>pi.nieNTARY  mpormatiom:  The 
following  ia  a  list  of  minor  errors  and 
omissions  being  corrected  by  this 
document: 

1.  In  1 1966.4(b)  regarding  redelegation 
of  authority,  the  wonds  "delegated  to  the 
State  Director"  were  inadvertently 
omitted.  This  may  cause  a  reader  to 
incorrectly  interpret  that  the  State 
Director  could  delegate  any  authority 
contained  in  this  sut^art. 

2.  In  9  1965.113(a)(1)  regarding 
administratrve  price  reductions  on  single 
family  bousing  {StPVL\  inventory 
property,  the  words  "at  least"  were 
inappropriately  included  which  could 
cause  a  reader  to  believe  the  time 
between  administrative  price  reductions 
could  be  longer  than  authorized. 

3.  In  1 19&6.118(h)(2)  regarding  cktsing 
costs  on  nonprogram  (NP)  inventory 
property  sales,  a  sentence  was  added 
that  clarified  that  any  closing  costs 
legally  or  customarily  paid  by  the  seller 


.^•A. 


'♦i/. 
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(FmHA)  will  be  paid  by  FmHA.  A 
similar  sentence  should  have  been 
added  to  \  1955.117(f)  regarding  program 
property  sales  and  that  omission  is 
corrected. 

4.  bi  S  1955.143  (a)(1)  and  (a)(2) 
regarding  reporting  imsold  SFH 
properties  to  the  National  Office,  the 
time-frame  mentioned  for  reporting  is 
inconsistent  with  other  sections  of  the 
subpart 

5.  In  S  1955.147  regarding  sealed  bid 
sales,  FmHA  inadvertently  omitted  a 
minor  revision  to  paragraph  (f).  The 
revision  was  issued  to  oiu*  field  offices 
making  the  information  in  the  Federal 
Register  conflict  with  published  FmHA 
Instructions.  We  would  like  to  correct 
this  conflict  The  proposed  revision  to 
Subpart  C  of  Part  1955  published  in  the 
Federal  Register  (52  FR  10577]  on  April 
2, 1988,  did  not  specifically  propose  to 
change  S  1955.147(f).  However,  as  a 
result  of  changes  to  other  sections  of 
Subpart  C  of  Part  1955,  it  was  necessary 
to  change  this  subparagraph.  Paragraph 
(f)  deals  widi  cases  where  no  acceptable 
bids  are  received  The  section  ends  by 
stating  that  if  no  acceptable  bids  are 
received,  sale  by  negotiation  may 
commence  however,  the  sale  price 
cannot  be  lower  than  the  minimnm 
established  price  for  the  sealed  bid  sale. 
If  no  acceptable  sealed  bid  was 
received,  there  would  be  no  purpose  to 
trying  to  sell  the  property  through 
negotiation  for  the  same  price, 
llierefore,  we  intend  to  remove  from  the 
Federal  Register,  as  we  did  in  our 
Agency  Instructions  on  August  24,  the 
portion  of  paragraph  (f)  which  stated 
that  the  sale  price  in  a  negotiated  sale 
cannot  be  lower  than  the  minimimi 
established  price  for  the  sealed  bid  sale. 
In  addition,  due  to  revisions  to  this 
subpart  published  on  September  14, 1988 
(See  53  FR  35638),  a  reference  change  is 
also  needed  in  paragraph  (f). 

6.  hi  §  1965.125(a)(2)(ii)(B)  regarding  a 
sale  of  property  for  less  than  the  debt 
the  section  inadvertently  addresses 
expenses  of  the  transferee.  This  section 
should  reference  expenses  of  the 
"transferor"  (seller),  not  transferee 
(purchaser)  (rf  the  property 

7.  bi  S  1965.126(e)(4)(iii)  regarding 
flood  insurance,  the  section  states  that 
the  Coimty  Supervisor  must  make  a 
determination  that  the  property  is 
"made."  The  correct  word  should  be 
"safe* 

8.  In  S  1965.129  regarding  cosigners, 
the  section  states  that  an  FmHA  loan 
may  be  assumed  "or  program  of  NP 
terms".  The  first  "or"  should  be  "on" 

Accordingly,  the  Farmers  Home 
Administration  is  correcting  7  CFR  Parts 
1955  and  1965.  as  published  on  July  25, 
1988  (53  FR  27819],  as  follows: 


PART  1955-{CORRECTED] 

1.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1986. 42  US.C  148a  5 
U.S.C  301,  7  CFR  2.23.  7  CFR  2.70. 

Siri)fMrt  A— UquidaHon  Of  Loans 
Secured  By  Real  Estate  and 
Acquisition  of  Real  and  Chattai 


2.  On  page  27826,  in  the  first  coliunn. 
§  1955.4(b)  is  corrected  to  read  as 
follows: 

S  195S.4    Redelegation  of  authority. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  State  Director  is 
authorized  to  redelegate,  in  writing,  any 
authority  delegated  to  the  State  Director 
in  this  subpart  to  a  Program  Chief. 
Program  ^>edalist  or  Property 
Management  Specialist  on  the  State 
Office  staff;  except  the  authority  to 
approve  or  disapprove  foreclosure  as 
outlined  in  §  1955.115(a)(2)  of  this 
subpart  may  not  be  redelegated. 
However,  a  duly-designated  Acting 
State  Director  may  approve  or 
disapprove  foreclosure. 


Sutipart  C—Dla|>oaal  of  Inventory 


S195S.113    [Corraetad] 

3.  On  page  27831,  in  the  third  coliunn, 
S  1955.113.  the  first  sentence  of 
paragraph  (a)(1)  is  corrected  by 
removing  the  words  "at  least" 

4.  On  page  27835,  in  the  first  cohmm, 
§  1955.117,  paragraph  (f)  is  corrected  by 
adding  the  following  sentence  to  the  end 
of  the  paragraph  to  read  as  follows: 


§1955.117    Processing  credtt 
program  terms  (Iwusing). 


on 


(f)  *  *  *  Any  closing  costs  which  are 
leg^y  or  customarily  paid  by  the  seller 
will  be  paid  by  FmHA  and  chaiged  to 
the  inventory  accotmt  as  a 
nonrecoverable  cost  items. 


§1965.143    [Corrected] 

5.  On  Page  27838,  colimm  three, 
§  1955.143.  the  first  sentence  of 
paragraphs  (a)(1)  and  (a)(2)  are 
corrected  by  replacing  the  words  "in 
inventory"  with  the  words  "actively 
marketed." 

6.  On  page  27839.  column  thfee. 

§  1955.147,  paragraph  (f)  should  have 
been  included  and  then  revised  as 
follows: 


§1956.147    Seated  bid 


(f)  No  acceptable  bid.  Where  no 
acceptable  bid  is  received  although 
adequate  competition  is  evident  the 
State  Director  may  authorize  a 
negotiated  sale  in  accordance  with 
S  1955.108(d)  of  this  subpart 

PART  1965-{CORRECTED] 

7.  The  authority  citation  for  Part  1965 
continues  to  read  as  follows: 

Authority:  7  US.C  1980.  42  U3.C  148a  S 
U.S.C  301.  7  CFR  2.23.  7  CFR  2.70. 

Subf»art  C— Security  Servicing  for 
Single  Famiy  Rural  Houaing  l.oane 

§1965.125    [CorrMrted] 

8.  On  page  27841.  in  the  first  coltuw. 
S  1965.125.  the.  third  sentence  of 
paragraph  (a)(2)(ii)(B)  is  corrected  by 
replacing  the  word  "transferee"  with  the 
word  "transferor.** 

§1965.126    Corraetad] 

10.  On  page  27842,  in  the  third  column. 
S  1965.126.  the  second  sentence  of 
paragraph  (e](4](ii]  is  corrected  by 
replacing  the  word  "made"  with  the 
word  "safe." 

§1965.129    [Corraetad] 

11.  On  page  27843.  in  the  second 
coliunn,  S  1965.129,  the  second  sentence 
of  the  introductny  text  is  corrected  by 
replacing  the  word  "or"  first  mentioned 
in  the  sentence  with  the  word  "on." 

Dated:  January  9, 1980. 

Neal  Sox  Johnson. 

Acting  Administrator,  Fanners  Home 
Administration. 

(FR  Doc  8»-3S12  Filed  2-14-89:  &-45  am] 
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DEPAfmiENT  OF  JUSTICE 

immigratton  and  Naturriization 
Service 

8  CFR  Part  103 

[MS  Number  1200-89] 

Powers  and  Duties  of  Service  Officers; 
AVaBsoany  Of  service  neooras 

AQENCV:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Final  rule. 

summary:  This  rule  adds  the  job  title 
"investigative  assistant"  to  8  CFR 
103.1(q)  to  reflect  inclusion  of  this 
position  within  the  definition  of 
"Immigration  Officer". 

EFFECnVE  DATE  February  15. 1989. 


/  Vol.  54>  No.  30  /  Wedne«day.  Pebniary  15.  1869  /  Rnle«  and  Regulatfom 


kTMH  CONTACTS 

Ronald  W.  Dodson.  Investigations 
DivisioD,  Imiiigratiao  and 
NaturaUiatkNi  Sarvic*.  42S  T  Street 
NW^  Washington.  DC  20636.  (2Q2)  93^ 

aosa 

M»MA«NTAirr  mrmmatiom:  The 

Investigations  Division  of  the 
Inunigration  and  NatnnUxitkin  Servica 
has  implemented  an  investigative 
support  position  "investigative 
assistant"  (GS-1802).  This  rale  allows 
the  perfonaance  of  datiea  iDchnled 
v«rithin  the  "investigative  assistant" 
position  description. 

Compliance  writh  5  U&C  563  as  of 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  rale  relates  to  agency 
management 

In  accocdaace  with  5  U.S.C  e06(b)  the 
CoBiBiiasiooer  ol  tha  fanaupatioa  and 
Naturalization  Service  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  substantial 
numbers  of  smaD  entities.  This  order  is 
not  a  rule  witUn  the  definition  of  section 
1(b)  of  B.0. 12291.  nor  does  diis  rale 
have  federalism  implications  warranting 
the  preparation  of  a  Federal  Assessment 
in  accordance  with  EXX 12012. 

List  of  Subiecti  In  •  CFS  Part  10S 

AikaiaiatrattTa  ptactioa  and 
procedore,  Anthority  delegatkau 
(Govennnent  agendas).  Fees,  Reporting 
and  record  keeping  laqairenenta. 

Accordingly.  Part  103  Chapter  I  of 
Title  8  of  tha  Coda  of  Federal 
Regulations  is  amended  as  foUowK 

PART  103-POWER8  AND  DUTIES  OF 
SERVICE  0FF1C6R»  AVAMJ^BILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  Part  103 
continues  to  read  aa  foUawK 

AathiKitr  S  U3.C  S22(a):  8  U.S.C  1101, 
1108. 1201. 13O1-130S.  1351. 144S.  14M.  MSB; 
28  US.C  1746: 7  U.S.C  2243. 31  US.C  0701; 
E.0. 12368: 3  CFR 1082  Caai#..  p.  IMk 


f  103.1  (Amended) 

L  Section  10&l(q)  is  amended  by 
inserting  the  term  "investigative 
assistant"  immediately  after  the  term 
"special  agent,". 

Dalad:  FahtMty  a.  tOIOi 

Clanoca  M.  Costsc. 

Aasodate  rnmsiiitifMnr.  BafonemenL 
[FR  Doc.  80-3485  Filed  a-M-aat  IdM  an^ 


NUCLEAR  REQULATORV 
COMMISSION 

10  CFR  Parts  70  and  74 

CantraBnrttan  of  MolofW  Control  and 
Accounting  Uconaino  and  Inapoction 
Actlvitlao  for  Nw^Raodor  Fi 


AODICV:  Nudear  Regolatory 

Commission. 

action:  Final  rule. 


R  The  Nudear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  reflect  a  management 
adion  to  oentrsJize  material  control  and 
accountbig  (MCAA)  licensing  and 
inspection  activities  in  NRC 
Headquarters.  RockviUe,  Marjrfand.  for 
non-readw  fadUties.  EffeetiTe  Pebraary 
15. 198B  for  affiected  facilities  located  in 
Regions  L  m.  and  V,  MCAA  licensing 
reviews  required  by  10  CFR  70.32(c)  and 
inspections  wiU  be  performed  by  the 
Domestic  Safeguards  and  Regional 
Oversight  Brandi.  Division  of 
Safegaards  and  TVansportotion.  Office 
of  Nudear  Material  Safety  and 
Safeguards.  Tha  performance  <^  these 
activities  for  facilities  located  in  Region 
n  will  remain  fai  Re^on  II  until  fnrdier 
notice  by  the  Commiseion.  This  action  is 
necessary  because  the  small  number  of 
affected  facilities  in  each  region  cannot 
support  tha  fafl  spectraai  of Imowledga. 
skills,  and  disdplines  needed  to  condtad 
MC&A  inspections. 
tmcTvn  DATe  February  15,  I98a 

TON  ramMM  MPONHATKW  CONTACTt 
Dr.  Stanley  L.  Dolins,  Office  of  Nudear 
Regulatory  Researdu  U.S.  Nactear 
Regulatory  Commission.  Washington. 
DC  206B6Tele^ione  (301)  403-8745  or 
PrisdBa  A.  D«vyer.  Office  of  Nudear 
Material  Safety  aiMi  Safeguards.  U.S. 
Nudear  Regolatory  Commission. 
Washington.  DC  20555  Telephone  (301) 
402-0478. 
•UPVLBNCNTAIIV  MMMMATWN: 


On  December  22. 1S68,  the  Executive 
Diredor  for  Operations  approved,  with 
the  concurrence  of  the  Chairman,  a 
phased  centralization  in  NRC 
Headquarters,  Rockville,  Maryland,  of 
MC&A  activities  for  non-reactor 
fadlities.  Affeded  are  those  non-reador 
facilities  reqaired  to  maintain  an  MC&A 
program.  Nationwide,  there  are,  at  the 
present  time,  sixtaen  non-reador 
facilities  required  to  maiatirin  MCftA 
programs  and  which  are  sobfed  to 
MC&A  inspections  (10  fuel  cycle  and  0 
others).  Tfrnasfsr  of  these  Hcenaing  and 
inspectioo  activities  from  Regions  I.  ED. 
and  V  to  the  Dooiestic  Safeguards  and 
Regional  Oversight  Onnch,  Division  of 


Safeguards  and  Transportation.  Office 
of  Nuclaar  Material  Safety  and 
Safeguards  is  effective  Fefamary  15, 1900 
while  the  Region  n  MCftA  fawpedion 
program  and  10  CFR  70.32(c)  licensing 
reviews  will  be  phased  into 
Headquarters  through  Region  D  staff 
attrition  or  over  a  two-year  period, 
whichever  occurs  first.  Region  IV  has 
not  affeded  fadlities. 

This  centralization  for  these  functions 
is  needed  because  the  relatively  small 
annual  woridoad  requirements  for  the 
NRC  in  the  majority  of  Regions  fbredose 
the  possibility  of  maintaining  within 
each  Region  a  full  spectrum  of  the 
knowledge,  skills,  and  disdplines 
needed  to  perform  MC&A  inspections. 
Centralization  in  NRC  Headquarters 
wiD  assure  the  maintenance  of  a  viable 
and  adequate  nationwide  MC&A 
inspection  program  for  non-reador 
facilities. 

These  revisioaa,  neoesdtated  by  the 
centralbMtion,  are  adaiinistrative  in 
nature.  They  change  tha  NRC  recipient 
office  point  of  contad  for  Uoenaee 
reports,  and  cmform  die  regulation  to 
track  the  resptmsibihties  now  assigned 
to  the  Diredor,  Office  of  Nudear 
Material  Safety  and  Safeguards. 

Because  these  are  amendmente 
dealing  with  minor  matters  of  agency 
management  and  personneL  the  notice 
and  conmsent  provisions  of  the 
AdministratiTe  Procedure  Ad  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
These  amendments  are  effedlve  upon 
publication  in  die  Federal  Reglstor. 
Good  cause  existe  to  dispanse  with  die 
usual  SOnday  delay  to  the  effiedive  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  with 
the  centralization  to  Headquarters  of 
licensing  and  inspection  activities 
formerly  conducted  in  the  ^QlC  Regional 
Offices. 


Envireanwtrf  1 
Exdusiea 


spact:  Catogoikai 


The  NRC  has  detenniaed  that  this 
final  rule  is  the  type  of  adioa  described 
in  categorical  exduaion  10  CFR 
51.22(c)(2).  Ther^ore.  nettber  an 
environmental  impad  steteBsent  nor  aa 
environmental  essrssment  has  besn 
prepared  for  thia  final  rale. 

Paperwork  Reduction  Ad  Statement 

This  final  rale  does  not  contain  a  new 
or  amended  information  oollectioo 
requirement  std>ied  to  the  Paperwork 
Redudton  Ad  of  1000  (44  U.S.C  3501  et 
seq.].  Existtog  reqaireaients  were 
approved  by  the  Office  of  Management 
and  Budget  approval  numbers  3150-0000 
and  3150-0123. 
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BackfitAaa^aiB 

The  backfit  rule.  10  CFS  saioe.  does 
not  apply  to  fte  fadiitifs  sabject  to  tUs 
final  rulemaking.  Therefore,  no  backfit 
analysis  has  been  prepared. 

List  of  Steeds 

WCFRPaii70 

Hazardoas  aiaterials — transportation. 
Nudear  materials.  Packaging  and 
containers.  Beaal^.  Radiation 
prelection.  Reporting  aad  reooH&eeping 
requiremwiis.  ^  ^'"*'^i  eqn^anent. 
Security  measures.  Special  nudear 
materiaL 

10CFRPaii74 

Accouting,  Hazardous  materials — 
tranqwrtatioa.  Material  control  and 
accounting.  Nuclear  materials, 
Packagiag  and  containers.  Penalty. 
Radiation  protection,  Rqxirting  and 
recordke^iiag  raquirements.  Sdentific 
equipment  Special  nuclear  materiaL 

For  the  reasons  set  out  in  the 

preamble  aad  lader  the  authority  of  die 
Atenric  Baergy  Ad  of  1954.  as  amended, 
the  Energy  Reorganization  Ad  of  1974. 
as  amended,  and  5  U£.C  5S2  and  SS3. 
the  NRC  is  adoptiag  the  fdlowiag 

I  to  10  CFR  Parts  70  ad  74. 

LICENSING  OF 
MATERIAL 

1.  The  authority  dtation  for  Part  70 
conlfanias  to  read  in  part  as  follows: 

A^borily:  Sec.  161. 88  SUt  »4a  «• 
amended  (42  US.C  2201);  sec  201. 88  StaL 
1242,  as  amended  (42  US.C  S841). 

2.  In  S  ?e.S.iMragraph  (bKlKva)  i« 
added  to  read  as  fdlows: 

§70.8 


within: 


of  each  change 


PART 


(b)  •  •  • 
(!)••• 
(vi)  Reviews  paxsnant  to  f  7a32(c). 

*        •        •        *        * 

3.  In  §  70.32,  the  introductory  text  of 
paragraph  (c)(2)  and  paragraph  (c)(3)  are 
revised  to  read  as  follows: 


970J2 


(2)  The  Ucensee  shall  maintain 
records  of  changes  to  the  material 
control  and  accounting  program  made 
withoat  pisor  Commission  approval  lor  a 
period  of  five  years  from  the  date  of  the 
change.  Licensees  located  in  Regions  I, 
in,  IV,  and  V  as  indicated  in  /^>pendix 
A  of  Part  73  of  this  chapter,  shall  furnish 
to  the  Diredor,  Office  of  Nuclear 
Material  Safety  and  Saieyuards,  U.S. 
Nudear  Rt^giilatnry  Commissioa. 
Washington,  DC  20555.  a  report 


(3)  Licensees  located  within  Regimi  0. 
as  indicated  in  Appendix  A  of  Part  73  of 
this  chapter,  shall  meet  die  jHOvisions  of 
paragraph  (c)(^  of  this  section  except 
that  until  further  notice  by  the 
Commission,  these  licensees  shall 
furnish  the  required  report  to  the 
Regional  AdministrattH',  U.S.  Nuclear 
Regulatory  Commission.  101  Marietta 
Street.  NW..  Suite  280a  Adnata.  Georgia 
30323  with  a  copy  to  the  Ornctar.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Conmiasiaa,  Washington.  DC  2B5S6. 

4.  in  1 70.56.  paragraph  (c)(8)  is 
revised  to  read  as  foriUows: 


170.55 


w  •  * 

(3)  The  licensee  didl  afford  aay  h»C 
resideat  inspector  assigned  to  that  site 
or  other  NRC  inspedocs  identified  fay 
the  flfginnnl  Adaiiniatratar  or  the 
Dinctoc  Office  of  Nadear  Material 
Safety  mid  Safeguards,  as  likely  to 
iaaped  the  facdtty.  iamiedtate 
unfettered  access,  aqaivalent  to  access 
provided  tqgalar  plant  employees, 
following  proper  identificatiiHi  and 
compliance  with  applicable  access 
control  measures  for  security, 
radiological  protedian,  and  personal 
safety. 

PART  74-MATB1IAL  CONTROL  AND 
ACC0UNT1NQ  OF  SPECIAL  NUCLEAR 
MATERIAL 

5.  The  anthority  citation  for  Part  74 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161,  68  SUL  948.  as 
amended  (42  U.SXL  22011:  sec.  ML  88  Stat 
1242.  as  ^mended  (42  U&C  SB41). 

e.  In  i  74.13,  Ae  introdndory  text  off 
paragraph  (b)  is  revised  to  read  as 
foBows: 

S  74.13    Material  status  reports. 

***** 

(b)  Each  licensee  uA^kX  to  the 
requiieraenta  of  i  70.51(e)  of  this  chapter 
shall  subaiit  a  report,  in  accordance 
with  par^vph  (bXl)  or  (b)(2)  of  diis 
section,  to  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nudear  Regdatory  Commission, 
Washington.  DC  2055&.  except  licensees 
located  in  Re^oo  II.  %b  indicated  in 
Appendix  A  of  Part  73  of  this  chapter, 
shall  submit  their  report  to  the  R^^oo  0 
Regional  Office  until  fiirth^  notice  by 
the  Commissioa  within  30  calendar 
days  after  the  start  of  each  ending 


physical  toventaiy  Required  by 
{7asl(e)(S). 

7.  In  §  74.17.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§7Ct7 
Inventaryi 

(a)  Eadi  licensee  sabfed  to  the 
requirements  of  i  74.31  riiaO  snbndt  a 
completed  Special  Nuclear  Materid 
Riysical  Inventory  Summary  Report  on 
NRC  Form  327  not  later  dian  00  calendar 
days  frtira  the  start  of  die  phyeical 
inventory  reqnired  hy  {  7431(cXS)  of 
this  chapter.  The  licensee  dudl  rejiort 
the  inventory  resoHs  by  plant  and  total 
facSity  to  &e  Dnedor,  Office  of  Nadear 
Material  Safety  and  Safeguards,  U.S. 
Nudear  Regulaton'  Commisdon. 
Washington.  DC  20555,  except  licensees 
located  in  Region  11  as  indicated  in 
Appendix  A  to  Part  73  of  this  chapter 
shall  submit  their  report  to  the  Re^on  n 
Regional  Office  until  further  notice  by 
the  Commission. 

(b)  Each  licensee  subjed  to  die 
requirea»nts  of  |  TQSiie]  ai  this  chapter 
shaU  sabaut  a  coaipletod  Spedal 
Nudear  Material  Physical  Inventory 
Summaiy  Report  an  NRC  F^m  327  not 

,  later  than  30  calendar  d^fa  from  the 
start  of  the  physical  aaventoiy  i 
by  i  7QSl(eK3)  of  this  cfaq)ter.  The 
liceasee  shafi  report  the  iaventoiy 
resulte  by  plant  and  total  facility  to  die 
Diredor,  Office  of  Nudear  Material 
Safety  and  Salegnards,  U.&  Nadear 
Regolaloiyii  Commission.  Washington. 
DC  20555,  except  licensees  locoted  to 
Region  D  as  indicated  in  ^^lendix  A  to 
Part  73  of  this  chapter  shall  submit  their 
report  to  the  R^on  U  Regional  Office 
until  further  notice  by  the  Commission. 

Ovln  {  74.57,  the  mtroductory  text  of 
paragraph  (c)  and  paragraph  (f)(2)  are 
revised  to  read  as  follows: 


S74S7    Atarai 


(c)  Each  licensee  shall  notify  the 
Domestic  Safeguards  and  Regional 
Oversi^t  Branch  of  the  Division  of 
Safeguards  and  Transportation.  Office 
of  Nuclear  Material  Safety  and 
Safeguards  by  tefephone  on  (301)  482- 
0352.  except  licensees  located  in  Region 
n  as  indicated  in  Appendix  A  to  Part  73 
of  this  diapter  shall  notify  the  Re^gion  11 
Regional  Office  until  further  notice  by 
the  Commission,  of  any  MCftA  alarm 
that  remains  unresolved  beyond  the 
time  poiod  specified  for  its  resolution  m 
the  licensee's  fundamental  nudear 
material  coatod  plan.  Notification  must 
occur  within  24  hours  exoqrt  when  a 
hoUday  or  weekend  intervenes  in  which 
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caM  the  notification  must  occur  on  the 
next  scheduled  workday.  The  licensee 
may  consider  an  alarm  to  be  resolved  i£ 

(2)  Within  24  hours,  the  licensee  shall 
notify  the  Domestic  Safeguards  and 
Regional  Oversight  Branch  of  the 
Division  of  Safeguards  and 
Ttansportation,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  except 
licensees  located  in  Region  II,  as 
indicated  in  ^pendix  A  to  Part  73  of 
this  chapter  shall,  until  further  notice  by 
the  Commission,  notify  the  Region  II 
Regional  Office  by  telephone  that  an 
MC&A  alarm  resolution  procedure  has 
been  initiated. 

a  In  1 74Ja  paragraph  (fKl)(iii)  is 
revised  to  read  as  follows: 


|74J» 


snd  sccounMnfl 


(1)  •  *  * 

(iii)  Investigate  and  report  to  the 
Domestic  S»afeguards  and  Regional 
Oversight  Branch  of  the  Division  of 
Safeguards  and  Transportation.  Office 
of  Nuclear  Material  Safefy  and 
Safeguards,  except  licensees  located  in 
Region  n,  as  indicated  in  Appendix  A  to 
Part  73  of  this  chapter,  shall  notify  the 
Region  II  Regional  Office  until  further 
notice  by  the  Commission,  of  any 
difference  tfiat  exceeds  three  times  the 
standard  deviation  determined  from  the 
sequential  analysis: 

la  In  174.81,  paragraph  (cH3)  is 
revised  to  read  as  follows: 


I74J1 


(c)  *  *  • 

(3)  The  licensee  shall  afford  any  NRC 
resident  inspector  assigned  to  their  site, 
or  other  NRC  inspectors  identified  by 
^  Regional  A(faninistrator  or  Director 
of  the  Office  of  Nuclear  Material  Safefy 
and  Safeguards  as  likely  to  inspect  the 
fadlify,  immediate  unfettered  access, 
equivalent  to  access  provided  regular 
plant  employees,  following  proper 
identification  and  compliance  with 
applicable  access  control  measures  for 
securify,  radiological  protection,  and 
personal  safefy. 

Dated  at  Rockvllle.  Maryland  this  3rd  day 
of  February  1989. 

For  tiie  Nuclear  Regulatory  Comniasiaa. 
Vklar8laao,)r.. 

Executive  Director  for  Operation*. 
[FR  Do&  86-3546  FUed  2-14-89:  MS  am] 


DEPARTMENT  OF  TfUNSPORTATION 


UCmPartM 


1S4-A0;  Amdt : 


•1421 


Model  BAe  146  Sertoe 


I  Federal  Aviation 
Administration  (FAA).  DOT. 

:  Final  rule. 


f:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes,  which 
requires  a  one-time  inspection  of  the 
aileron  and  elevator  trim  screwjack 
assemblies  to  determine  the  presence  of 
a  drclip.  and  installation  of  the  drclip  if 
it  is  missing.  This  amendment  is 
prompted  by  reports  that  some  of  the 
aileron  and  elevator  trim  screwjacks 
have  been  assembled  without  a  drdip 
during  production.  This  condition,  if  not 
corrected,  could  lead  to  a  hazardous 
trim  system  configuration  in  the  event  of 
a  single  failure  in  the  trim  tab  system. 
■PWCTIWl  DATI:  March  28, 1968. 


;  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport.  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Nortfiwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 


kTNM  CONTACT! 

Mr.  William  Schroeder.  Standardization 
foanch.  ANM-113:  telephone  (206)  431- 
1565.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  0-68966,  Seattle.  Washington 
98168. 


rANV  mpommatwn:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
British  Aerospace  Model  BAe  146  series 
airplanes,  which  requires  a  one-time 
inspection  of  the  aileron  and  elevator 
trim  screwjack  assemblies  to  determine 
the  presence  of  a  drclip.  and  installation 
of  the  circlip  if  it  is  missing,  was 
published  in  the  Fedanl  Register  on 
November  17. 1988  (53  FR  46470). 

Interested  persons  have  been  afforded 
an  opportunify  to  participate  in  the 
ipnlfing  of  th<»  amendment  Due 


consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safefy  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  45  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  5  man-hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  man-hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 

be$o,ooa 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  28. 
1979)  and  it  is  further  certified  tmder  the 
criteria  of  the  Regulatory  Flexibilify  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few,  if  any,  Model  BAe  146 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subiects  in  14  CFR  Part  39 

Aviation  safefy,  Aircraft 

Adoptioo  erf  the  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-4AMENDED1 

1.  The  authorify  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  10e(g)  (Revised  Pub.  L  87-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amandad] 

2.  By  adding  the  following  new 
airworthiness  directive: 
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BrtUrii  Amnapmn     Applies  to  afl  ■riliah 
Aerospace  Model  BAe  lastOOA  senes 
aiiplanea,  serial  numbers  up  to  and 
including  BllOl;  and  t80A  series 
airplanes,  aerial  numl>ers  up  to  and 
induding  BZlOft  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
acoompUahad. 
To  prevent  a  hazardous  trim  system 

'  configuratioa  accomplish  the  foUowiiig: 

A.  Witiiin  80  days  or  800  iandingB  after  ttie 
effecfive  da«e  of  lUs  AD.  wiriohever  ocean 
first  imped  the  right  and  left  aileron  aad 
elevator  trim  screwiack  assfmblipn  for  the 
presence  of  a  drdip.  in  accordance  widi  BAe 
Inspection  Service  Bulletin  27-74,  dated  April 
8, 1988.  If  tlie  drclip  is  nnssing,  prior  to 
furtlier  fliglit  instaU  a  drdip  in  accoRlaflce 
with  die  serrice  buBetiiL 

B.  An  alternate  means  of  cxtmphaace  or 
adjustment  of  fte  compliance  time,  wkich 
pro\ide8  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  Qie  Manager, 
Standardizatiuii  fivancn.  ANM— 113,  FAA. 
Nortiiwest  Mountain  Reyoa. 

Note.— ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PkA).  who  ssay  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardizatioa  Brandi,  ANM— 113. 

C  Spedal  fil^  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplislunent  of  inspection  and/or 
modifies  bon  required  by  Ibis  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  tbe 
appropriate  service  doconents  from  Ae 
manii&ctnrer  may  obtam  copies  upoa 
request  to  British  Aerospace.  libratian 
for  Service  BuMetins,  P.O.  Box  17414. 
Dtilles  intemationai  Airport 
Washingtoa  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Re^on.  17900 
Pacific  (fighway  South.  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattie,  Washington. 

This  amendment  becomes  effective 
March  28, 198B. 

Issaed  in  Seattle,  WashingtoD.  oo  February 
a  1988. 

Leroy  A.  KeMi, 

Manager,  Transport  Airplane  Directorate, 
Aircrvft  Certificatimt  Service. 
[FR  Dec  89-3488  PSed  2-14-88: 8:45  am] 

I  CODE  4S10-t>-M 


14  CFR  Part  73 

[AiiapSKe  Oodnt  Mo.  96-AEA-9] 

Amend  Time  of  Designatton  of 

4007A  and  R-4008;  Patuxent  mver.  MD 

matmter:  Federal  Aviation 
Acfanbiistration  (FAA),  DOT. 
action:  Final  rule. 


:  This  aaseBdmeat  changes  the 
time  of  del^gnation  for  R-4005.  R-4006. 
R-4e07A  and  R-4008  in  the  vidnify  of 
Patuxent  River.  MD.  A  "continuous" 
time  of  designation  for  these  restricted 
areas  is  no  longer  required  by  the  using 
agency.  The  time  changes  wdl  more 
accurately  reflect  actual  use,  release 
time  periods  during  whidi  the  areas  are 
available  for  public  access,  and  provide 
for  tiie  more  efficient  utilization  of 
airspace. 

VKCIIVE  DATE  0901  U.tc  April  6. 1969. 
FOR  FURTNER  MFORHATION  CONTACT! 

Jesse  B.  Bogan,  Jr..  Airspace  Branch 
(ATO-240).  Airspace — Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Adsnmstration.  800 
Independence  Avenue  SW., 
Washington,  DC  20S91;  teleirfione:  (202) 
267-42S5. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regolations  (14  CFR 
Part  73)  reduces  the  time  of  use  fair 
Restricted  Areas  R-4005,  R-4006,  R- 
4007A  and  R-4008.  Patuxent  River,l»OX 
from  "continuous"  to  "0700-2300  local 
time,  daily;  other  times  as  spedfied  by 
NOTAM  issued  48  hours  in  advance." 
The  Department  of  the  Navy  indicated 
that  coatinuoBS  use  of  R-^1005,  R-4006. 
R-4007A  aad  R-400e  is  no  knger 
required.  This  action  amends  the  time  of 
designation  to  reflect  actual  times  of  use 
and  reduces  the  times  that  the  restricted 
areas  are  in  effect  For  this  reason.  I  find 
that  notice  and  public  procedure  under  5 
U.S.C  553(b)  are  imnecessary  because 
this  action  is  a  minor  technical 
amendment  in  wfaidi  the  public  would 
not  be  partioidarty  interested.  Section 
73.40  of  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73]  was 
republished  in  Handbook  7400.6D  dated 
January  4, 1988. 

The  FAA  has  determined  that  tfns 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "si^ficaat  rule"  imder  DOT 
Regulatory  Polides  and  Procedures  (44 
FR  11034;  Fduuary  20. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatoiy  evaluation  as  the  antidpated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilify  Act 


List  of  Sabjecto  in  M  CFR  Part  7S 

Aviation  safefy.  Restricted 


Adoption  of  tha  Amendment 

Accordingly,  pursuant  to  the  authorify 
delected  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73-«PECIALUSE  AIRSPACE 

1.  Tbe  authority  dtation  for  Part  73 
continues  to  read  as  fbUows: 

Autbority:  49  U.S.C.  1348(a).  1354(a).  ISlft 
1522:  Executive  Order  10854;  49  \JS.C  108W 
(Revised  Pub.  L  97-449.  January  12. 1983):  M 
CFR  11.69. 


iTtM   lAmsaSsdl 
2.  Sectian  73.40  is  amended  as  follows: 


R-aaaS    Ratnxant  Kivei.  MD  (Amended) 

By  removing  the  word  "Continuous"  and 
substituting  tbe  words  **0700-2300  local  time, 
dafly;  odier  times  as  spedfied  by  NOTAM 
issued  48  hours  in  advance." 

R-4888    nstexoat  Sivec  MO  (AmsBdid) 

Bf  removing  die  word  ~CoDtiauous' 
aDhsMtatiag  the  words  '*a7ao-2300  local 
dai^  dker  times  as  specified  by  NOTAM 
issued  48  hours  in  advance." 

A    ffalDxant 


MD 

By  removing  the  word  "Continuoua"  and 
sabstitatlBg  die  wratds  "yPB^-ZKO  local  time, 
daily;  other  times  as  specified  by  NOTAM 
issued  49  hoars  in  adtrmDoe." 

R-4888    Patuxent  Riv«r.MD1AmeBded) 

By  removing  the  word  "Continuous"  and 
sulistituting  the  words  "0700-2300  local  time, 
daily;  other  times  as  specified  by  NOTAM 
issued  48  twars  in  advance." 

Issued  in  Washington.  DC.  oo  Felvuary  7. 
1988. 

HaioldW.BedMr, 

Manager,  Airspace— Rules  and  Aeronautical 
Information  Division. 
[FR  Doc  89-3499  Hied  2-14-89;  8:45  am] 
>is-n 


14  CFR  Part  75 

[Alrspaca  Docket  No.  W-ASW-II] 

Alteration  of  Jet  Rome  >-17:  T< 

Aoaicv:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


R  This  amendment  alters  the 
descriptimi  of  J-e6  located  in  the  vidnify 
of  Abilene.  TX.  Tbe  NHIM  stated  that  )- 
17  would  t>e  realifned  by  adding  a  west 
do^eg  between  Abilene  and  San 
Antonio.  TX.  After  further  study,  tbe 
FAA  has  decided  to  leave  the 
description  of  J-17  unchanged  and 
extend  )-6S  over  tiie  west  dogleg 
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between  Abilene  and  San  Antonio, 
leaving  )-17  as  currently  charted.  This 
will  provide  air  traffic  control  with  an 
alternate  route  if  required. 

E  OATC  0801  u.tc..  April  6. 1989. 


TON  njnTMn  w>oiiiiatioii  contact: 
Lewis  W.  StilL  Airspace  Branch  (ATO- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Adininistration,  800  Independence 
Avenue,  SW.  Washington,  DC  20501: 
telephone:  (202)  287-0250. 
TANVI 


Hstaqr 

On  June  2, 1968,  the  PAA  proposed  to 
amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  realign 
Jet  Route  )-17  via  a  west  dogleg  between 
Abilene  and  San  Antonio  (53  FR  20128). 
The  Fort  Worth  Air  Route  Traffic 
Control  Center  requested  the  alteration 
to  provide  improved  course  guidance  in 
that  area,  thereby  increasing  safety  in 
the  vicinity  of  the  Brownwood  MOA. 
This  action  enhances  safety  by  adding  a 
dogleg  in  an  area  where  military  activity 
is  concentrated.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  objecting  to  the  proposal 
was  received  from  the  Air  Transport 
Association  of  America  (ATA)  because 
of  the  following: 

1.  The  proposed  change  would 
increase  the  mileage  between  Abilene 
and  San  Antonio. 

2.  The  proposed  change  would 
permanentiy  realign  the  jet  route  around 
airspace  occasionally  used  for  military 
operations. 

The  FAA  concurs  with  the  objections 
offered  by  the  ATA.  FAA  has 
determined  that  the  realignment  of  }-17 
would  be  a  burden  on  the  public, 
therefore,  ]-'i7  will  not  be  changed  from 
its  current  alignment  Except  for  the 
extension  of  }-65  over  the  proposed 
dogleg  for  )-17  and  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  75.100  of 
Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.60  dated  January  4, 
1988. 

llieRiila 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  only 
the  description  of  )-65  located  in  the 
vidnity  of  AbUene.  TX.  The  FAA  has 
realigned  J-65  by  adding  a  west  dogleg 
between  Abilene  and  San  Antonio,  TX. 
After  a  review  of  the  proposed  action  to 
realign  J-17,  the  FAA  leaves  J-17 
unchanged  and  extends  J-65  over  the 


dogleg  route  we  had  originally  proposed 
for  J-17  in  the  NPRM.  This  action 
provides  increased  safety  by  providing 
improved  course  guidance  in  the  vicinity 
of  Brownwood,  TX,  Military  Operations 
Area  (MOA). 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Execative  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Put  75 

Aviation  safety.  Jet  routes. 

Adoptkn  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

PART  TS-ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

AiHhority:  49  U.S.C  1348(a).  1354(a),  1510: 
Executive  Order  10854;  40  U.S.C  108(8) 
(Revised  Pub.  L  97-44S,  January  12, 1983):  14 
C31lll.8a 

(78.100   (Amondedl 

2.  Section  75.100  is  amended  as 
follows: 

J-K    (AmaniMl 

By  removiiig  the  words  "From  Aiiilene,  TX, 
via;"  and  substituting  the  words  "Prom  San 
Antonia  TX,  INT  San  Antonio  323'  and 
Abilene,  TX,  180*  radials;  Abilenr," 

Issued  in  Washington,  DC  on  Febniary  8, 
1989. 

Harold  W.  Becker, 

Manager,  Airspace— Rules  and  Aeronautical 
Information  Division. 

[FR  Do&  8».3S00  Filed  2-14-80;  8:45  am] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1203 

kitonnation  Security  Program 

AOmcv:  National  Aeronautics  and 
Space  Administraticm  (NASA). 

action:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
Part  1203  by  revising  Subpart  L  NASA 
Information  Security  Program 
Committee."  This  revision  makes 
organizational  title  changes  in 
§  1203.900;  adds  the  Associate 
Administrator  for  Safety.  Reliability. 
Maintainability  and  Quality  Assurance 
to  the  Ust  of  nominating  officials  set 
forth  in  9 1203  J02;  andjdesignates  the 
Director,  NASA  Security  Office,  as  the 
Chairperson  and  the  Senior  Security 
Specialist  as  the  Executive  Secretary  in 
i  1203.900. 

imcnvc  date  February  IS,  1989. 

AOORCSS:  NASA  Security  Office,  Code 
NIS,  NASA  Headquarters,  Washington. 
DC  20546. 

TON  FUNTHCR  n»ONMATION  CONTACT: 
Erwin  V.  Minter.  202^453-2953. 

SU^MMCNTARY  MTONMATION:  Since 
this  action  is  internal  and  administrative 
in  nature  and  does  not  affect  the 
existing  regulations,  notice  and  public 
comments  are  not  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

Ust  of  Subjects  in  14  CFR  Part  120S 

Classified  information.  Foreign 
relations. 

For  reasons  set  out  in  the  preamble,  14 
CFR  Part  1203  is  amended  as  foUows: 

PART  1203— INFORMATION  SECURITY 
PROGRAM 

The  authority  citation  for  Part  1203 
continues  to  read  as  follows: 

Antfaortty:  42  VS.C  2451  et  seq.,  and  E.O. 
12356. 

2.  Subpart  L  consisting  of  {{1203.900 
through  1203.904,  is  revised  to  read  as 
follows: 
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Sutipert  I— NASA  Inf ormllon  Security 
PraQrein  Cofiwnlttee 

1203.900  Establislunent. 

1203.901  Responsibilities. 

1209.902  Membership. 

1203.903  Ad  hoc  committees. 

1203.904  Meetings. 

Subpart  I— NASA  Information  Security 
Program  Committee 

S1203J00    Eetabtahmant 

Pursuant  to  Executive  Order  12356, 
"National  Security  Information,"  and  the 
National  Aeronautics  and  ^ace  Act  of 
1958,  as  amended,  there  is  established  a 
NASA  Information  Security  Program 
Committee  (hereinafter  referred  to  as 
the  Committee)  as  part  of  the  permanent 
administrative  structure  of  NASA.  The 
Director.  NASA  Security  Office,  is 
designated  to  act  as  the  Chairperson  of 
the  Committee.  The  Senior  Security 
Specialist  Classification  Management 
and  Physical  Security  Section,  NASA 
Security  Office,  is  designated  to  act  as 
the  Committee  Executive  Secretary. 

(a)  The  Chairperson  reports  to  the 
Administrator  concerning  the 
management  and  direction  of  the  NASA 
Information  Security  Program  as 
IHOvided  for  in  Subpart  B  of  this  part  In 
this  connection,  the  Chairperson  is 
supported  and  advised  by  the 
Committee. 

(b)  The  Committee  shall  act  on  all 
appeals  from  denials  of  declassification 
requests  and  on  all  suggestions  and 
complaints  wiUi  respect  to 
administration  of  the  NASA  Information 
Security  Program  as  provided  for  in 
Subpart  B  of  this  part 

(c)  The  Executive  Secretary  of  the 
Committee  shall  maintain  all  records 
produced  by  the  Committee,  its 
subcommittees,  and  its  ad  hoc  panels. 

(d)  The  NASA  Security  Office,  NASA 
Headquarters,  will  provide  staff 
assistance,  and  investigative  and 
support  services  for  the  Committee. 


S1203J02 

The  Committee  will  consist  of  the 
Chairperson  and  Executive  Secretary.  In 
addition,  each  of  the  following  NASA 
officials  will  nominate  one  person  to 
Committee  membership: 

(a)  Associate  Administrators  for 

(1)  Aeronautics  and  Space 
Technology. 
.    (2)  ^>ace  Science  and  Applications. 

(3)  Space  Hight 

(4)  Space  Station. 

(5)  ^ace  Operations. 

(6)  Management 

(7)  External  Relations. 


(8)  Safety,  Reliability,  Maintainability 
and  Quality  Assurance. 

(b)  Associate  Deputy  Administrator. 

(c)  General  Counsel. 

Other  members  may  be  designated 
upon  specific  request  of  the 
Chairperson. 

S  1203.903    Ad  hoc  committees. 

The  Chairperson  is  authorized  to 
establish  such  ad  hoc  panels  or 
subcommittees  as  may  be  necessary  in 
the  conduct  of  the  Committee's  woric 


91203.904 

(a)  Meetings  will  be  held  at  the  call  of 
the  Chairperson. 

(b)  Records  produced  by  the 
Committee  and  the  minutes  of  each 
meeting  will  be  maintained  by  the 
Executive  Secretary. 

February  &  19ea 

James  C  Fletcher, 

Administrator. 

[FR  Doc  80-3521  Filed  2-14-89: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Sorvico 

19CFRCII.I 

rrD.8»-26] 

Customs  Regulations  Amendments  To 
bomonn  wnn  narmomzoo  s>ysism  m 
Tariff  Classification;  Corrsdion 

AOENCV:  U.S.  Customs  Service, 

Treasury. 

action:  Correction  to  interim 

regulations. 


r.  This  notice  and  Interim 
Regulation  sets  out  technical  corrections 
to  the  Interim  Regulations  published 
December  21, 1988. 53  FR  51244,  that 
amend  the  Custom  Regulations  to 
conform  with  the  Harmonized  System  of 
Tariff  Classification.  The  corrections 
eliminate  the  impression,  erroneously 
given  by  restating  or  revising  the 
authority  portion  of  some  parts  being 
amended,  that  individual  section 
authority  was  being  removed. 
Additionally,  some  authority  citations 
were  misstated  and  are  corrected 
herein. 

EFFMUVE  DATE:  February  IS,  1989. 
TON  RJNTHER  WNOWMATION  CONTACT: 
Kathryn  C  Peterson,  Regulations  and 
Disclosure  Law  Branch,  (202)  566-8237. 
SUPPtBIKNTARV  MTONMATKNC 

Purpose  of  Document 

The  interim  regulations,  published 
December  21, 1968, 53  FR  51244,  follow 


the  Federal  Renter  requirements  by 
restating  or  revising  in  full  the  general 
statutory  authority  applicable  to  each 
part  being  amended.  In  several 
instances  the  language  of  the 
restatement  or  revision  failed  to  use  the 
word  "general"  to  indicate  that  only  the 
general  authority  was  being  restated  or 
amended,  as  distinguished  from  the 
individual  section  authority  which  was 
not  being  amended.  As  a  result  the 
document  conveyed  the  erroneous 
impression  to  the  public  and  the  office 
publishing  the  Code  of  Federal 
Regulations  that  the  separately  stated 
statutory  authority  for  individual 
sections  was  intended  to  be  removed.  In 
most  instances,  the  specific  statutory 
authority  for  individual  sections  was 
intended  to  be  left  unaffected.  This 
document  corrects  that  impression. 

In  addition,  some  authority  citations 
were  misstated  and  are  being  corrected 
in  this  document  In  particular, 
references  to  the  General  Notes  of  the 
Harmonized  Tariff  Schedules  of  the 
United  States  are  being  corrected,  owing 
to  a  renumbering  of  the  notes  after  the 
July  1987  version  of  the  HTSUS,  on 
which  most  of  the  interim  rule  was 
based. 

The  authority  citations  that  follow  are 
corrections  to  those  published  at  53  FR 
51244: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
Part  4  is  revised  to  read  as  foUows: 

Audiarity:  5  U.S.C.  301: 19  U.S.C  86. 1624; 
46  U.S.C  App.  3. 

PART  10— ARTICLES  CONOmONALLY 
FREE  SUBJECT  TO  A  REDUCED  RATE. 
ETC 

1.  Hie  general  authority  citation  for 
Part  10  is  revised  to  read  as  follows: 

Authority:  19  U.&C  66. 1202. 1481. 1484. 
1498. 1506. 1623. 1624. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  authority  citation  for  Part  12  is 
revised  in  part  to  read  as  follows: 

Authority:  5  U.S.C  301. 19  VS.C  06, 1202 
(General  Note  8,  Hannonized  Tariff  Schedule 
of  the  United  States  (HTSUS)).  1624; 


Section  12.34  also  issued  under  19  U.S.C 
1202  (additional  U.S.  Note  to  Chapter  38. 
HTSUS): 
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PART  It-TRANSraRTATION  M 
BONO  AND  MERCHANDISE  M 
TRANSIT 

1.  The  general  authority  dtation  for 
Part  18  is  revised  to  read  as  follows: 

,     Amhadtr  S  U^C  WL  19  US.C.  88. 1202 
(General  Note  8.  Harmonized  Tariff  Schedule 
of  the  United  SUtee).  1551. 1S52, 15S3, 1824. 

PART  19-CU8T0M8  WAREHOUSES, 
CONTAINER  STATIONS  AND 
CONTROL  OF  HERCHANDISE 

1.  The  general  authority  citation  lor 
Part  19  is  revised  to  read  as  follows: 

Autborilr  S  U.&C  801. 10  U  JLC  88.  UOZ 
(Geoersl  Note  &  Hamoaised  Tariff  SdMdyle 
of  the  United  States),  1824. 

PART  24-CUST0M8  FINANCIAL  AND 
ACCOUNTINQ  PROCEDURE 

1.  The  general  authority  citatkn  for 
Part  24  is  revised  to  read  as  follows: 


Authortly:  8  U&C  881. 19  US.C.  I 
68,  UD2  (Geaenl  Note  8,  Hamoaiaed  Tariff 
Schedide  ol  Ae  Ualted  States).  1824. 31  a&C 
9701:  Pub.  L  99-882. 

PART  54-CERTAIN  IMPORTATIONS 
TEMPORARILY  FREE  OF  DUTY 

1.  The  authority  citation  for 
Part  54  ia  revised  to  raad  as  follows: 


:  19  U.&C  88,  UU  (Genaeel  Note 
8.  Section  XV.  Note  5,  Harmoolxed  Tariff 
Schedule  of  the  United  States).  1824,  unless 
otherwise  noted. 

PART  101-OENERAL  PROVISIONS 

1.  The  aothority  dtattoB  far  Part  101  is 
revised  to  laad  aa  CoBowa: 

AaiHMi^  S  U.8.C  301. 19  US.C  2, 86, 1202 
(General  Note  8.  Hannoniied  Tariff  Schedule 
of  the  United  SUtes),  1623, 1624. 

PART  lOS—AVAILABILITV  OF 


1.  The  authority  citation  for  Part  103  is 
reviaad  to  read  as  foMows: 

Aatkoritjr  9  U^C  101.  Stt:  19  USXl  86, 

1624;  31  U.S.C  9701. 

PART  11 1-CUSTOMS  BROKERS 

1.  The  aodMrity  dtation  for  Part  111  la 
revised  to  read  as  follows: 

Audwrity:  19  U.S.C  66, 1202  (General  Note 
8.  Hamooised  Tariff  Schedule  of  Ae  UnHed 
SUtes).  1«M.  1841;  Secttan  Itl  J  ^w  issued 
under  19  U.S.C  1484:  Section  11U6  also 
issued  under  31  U3.C  9701. 

PART  113-CUSTOMS  BONDS 

1.  The  authority  dtation  for  Part  113  is 
revised  to  read  as  follows: 

Authocitr  19  U.8.C  86, 1623, 1624.  Sebpect 
E  also  issued  under  19  U.S.C.  1481 1551, 1566. 


PART  114    CARNETS 

1.  Tte  authority  dtation  for  Part  114  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202  (Generd  Note 
8,  Hannoaized  Tariff  Schedule  of  the  United 
SUtes),  1623, 1624. 

PART  122--AIR  COMMERCE 
REGULATIONS 

1.  The  authority  dtation  for  Part  122  is 
revised  to  read  as  follows: 

Authority:  6  U.S.G  301. 19  U.S.C  S8b,  86. 
1433, 1436, 1459. 1590, 1624. 1644,  49  U.S.a 
App.  1509. 

PART  123-CUSTOM8  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  dtation  for 
Part  123  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General  Note 
8,  Hannonized  Tariff  Schedule  of  the  United 
SUtes).  1824. 

PART  127— GENERAL  ORDER. 
UNCLAIMED.  AND  ABANDONED 


1.  The  general  authority  dtation  for 
Part  127  is  revised  to  read  as  follows: 

Anthoritr  19  U.S.C  66, 1311,  UU.  1484 
1485, 146a  1401, 1402. 1506, 1550, 1563. 1623. 
1624, 1648a;  28  U.S.C  7653. 

PART  13»-Q00TAS 

1.  The  audMrity  dtatten  for  Part  132  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202  (Genenl  Note 
8,  Hannonized  Tariff  Schedule  of  the  United 
States),  1623. 1624. 

PART  134-COUNTRY  OF  ORNMN 
MARKIMfl 

1.  Hie  authority  dtatitxi  for  Part  134  is 
revised  to  read  as  follows: 


; »  U  AC  aoi.  19  U&C  86, 1202 
(General  Note  8.  HMW)niMd  Tariff  ScheduU 
of  the  United  Stetes).  1304. 1624. 

PART  144-WAREH0U8E  AND 
REWAREHOUSE  ENTRIES  AND 
WITHDRAWALS 

1.  The  general  authority  dtation  for 
Part  144  continues  to  read  as  follows: 

AudMrity.  19  U.S.C  66. 1484. 1557. 1&S9. 
1624. 

PART  146    MAIL  MPORTATIONS 

1.  The  general  authority  citatioo  for 
Part  145  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General  Note 
8.  HaiBMaiaed  Tariff  Schedule  of  the  UnMed 
SUtes).  1824. 


PART  14S-P0REIGN  TRADE  ZONES 

1.  The  general  authority  dtation  for 
Part  146  is  revised  to  read  as  follows: 

Authority:  19  VS.C.  66. 01»-81a.  1202 
(General  Note  B,  Hannonized  Tariff  Schedule 
of  the  United  States),  1623, 1624.  Sectioa  146.5 
also  issued  under  31  U.S.C.  8701. 

PART  148— PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1.  The  general  authority  dtation  for 
Part  148  is  revised  to  read  as  foUowK 

Authority:  19  U.S.C.  66, 1496, 1624.  The 
prorisions  of  this  part  except  for  Subpart  C, 
an  abo  issued  under  General  Note  8, 
Hannoaized  Tariff  Schedule  of  the  United 
States,  19  U.S.C  1202. 

PART  151-CXAMINATlON. 
SAMPUNQ,  AND  TESTINQ  OF 
MERCHANDISE 

1.  The  authority  dtation  for  Part  151  ia 
revised  in  part  to  read  as  follows: 

Aududty:  M  V&C  8a  1202  (General 
Notes  8  and  9.  HanBOBisad  Tariff  Schedule  of 
the  United  Sutes  (HTSUS)),  1624.  Subpart  A 
also  issued  under  19  UAC  MOa  SubplHt  D 
also  issued  under  Additional  U.S.  Notes  to 
Chapter  26,  HTSUS.  Subpart  B  also  issued 
under  Additional  U.S.  Note  2(f)  to  CSiapter  81, 

HTSUS.  Subpart  P  alao  iesoed  under  

Additional  U.8.  Notes  to  GWaplar  81,  HTSUS. 

Seotioo  151.21  also  lasMd  naderihe 
proYisioDS  of  Chapters  17  aad  U.  HTSUS; 
*        •        •        •        • 

Section  151.91  also  issued  under  the 
Additteoal  U£.  Notes  to  Oksptar  20,  ifTSUS. 

PART  1S2-CLASSIFICAT10N  AND 
APPRAISEMENT  OF  MERCHANDISE 

1.  The  authority  dtatioa  for  Part  152  is 
revised  to  read  as  follows: 

AudkoiUir:  19  UJSJC  86. 1401a.  150a  1502. 
1624:  Subpart  B  also  issued  under  19  U.S.C 
1315;  Subpart  C  also  Issued  under  19  U.S.C 
1503;  Subpart  D  also  issued  under  19  U.S.C 
1202  (General  Note  9,  Hannonized  Tariff 
Schedule  of  the  United  Statee  (HTSUS)): 
Section  152J  also  issnad  under  19  U.SlC 
1499:  Section  152.13  and  U2.24  also  issued 
under  19  U.S.a  1202  (General  Note  5. 
HTSUS):  Section  152.31—152.32  also  issued 
under  19  U.S.C  14ma. 

PART  171— FINES.  PENALTIES  AND 
FORFEITURES 

1.  The  general  atiAority  dtation  for 
Part  171  continues  to  read  as  foDows: 

Authority:  19  U.&C  66, 1592, 1618. 1624. 

PART  177— ADMINISTRATIVE 
RULINGS 

1.  The  authority  dtation  for  Part  177  is 
revised  to  read  as  fbllowR 

Authority:  5  U.&C  301, 19,  U.S.C.  66, 1202 
(General  Note  8.  Haimonized  Tariff  Schedule 
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of  the  United  SUtes),  1624,  unless  otherwise 
noted. 

PART  191-ORAWBACK 

1.  The  general  authority  dtation  for 
Part  191  is  revised  to  read  as  follows: 

Authority:  5  U.SC  301, 19  U.S.C.  66, 1202 
(General  Note  &  Haraumized  Tariff  Schedule 
of  the  United  SUtes),  1313, 1624. 
February  la  1960. 
KathrjnC  Petefsoa. 
Chief.  Regulations  and  Disclosure  Law 
Branch. 

[FR  Do&  89-3516  Filed  2-14-89;  a45  am] 


19CFRPart4 

rri>.M-2S] 

AddhiQ  Ecuador,  AntfQm  and  Bartiuda. 
ana  ine  iwnganan  reopie  a  irapuonc, 

me  usiof  NBiHNia  Enmiea  lo 
Soadal  Tonnaae  Tax  Exemption 

agency:  U.S.  Customs  Service. 

Treasury. 

actnm:  Final  rule. 


t:  This  rule  amends  the 
Customs  Regulations  by  adding 
Ecuador,  Antigua  and  Barbuda,  and 
Himgary  to  the  list  of  nations  whose 
vessels  are  exempted  &x>m  the  payment 
of  any  higher  tonnage  duties  than  are 
applicable  to  vessels  of  the  U.S.  and 
firam  the  payment  of  light  money.  The 
Department  of  State  informed  Customs 
that  there  is  satisfadory  evidence  that 
no  discriminatory  duties  of  tonnage  or 
impost  are  being  imposed  in  the  ports  of 
Ecuador,  Antigua  and  Barbuda,  and  the 
Hungarian  People's  Republic  upon 
vessels  belonging  to  dtizens  of  the 
United  States  or  on  their  cargoes.  This 
asmendment  provides  redprocal 
privileges  for  vessels  registered  in  these 
countries. 

OATCS:  The  exemptions  for  Ecuador, 
Antigua  and  Barbuda,  and  Hungary, 
became  effective  February  4,  April  25. 
and  August  22, 1988,  respectively.  This 
dociunent  is  effective  February  15, 1989. 
FOR  njnTHBi  aroiiMATiON  contact: 
Paul  Hegland,  Carrier  Rulings  Branch. 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW..  Washington.  DC  20229 
(202-566-5706). 

SUPPLEKKNT  ARV  MRMMATION: 

Background 

Generally,  the  United  States  imposes 
regular  and  spedal  tonnage  taxes,  and  a 
duty  of  a  specified  amount  per  ton, 
known  as  "light  money",  on  all  foreign 
vessels  whi(£  enter  United  States  ports 


(46  U.S.C.  App.  121, 128).  However, 
vessels  of  a  foreign  nation  may  be 
exempted  from  the  payment  of  spedal 
tonnage  taxes  and  light  money  upon 
presentation  of  proof  satisfactory  to  the 
President  that  no  discriminatory  duties 
of  tonnage  or  impost  are  imposed  by 
that  foreign  nation  on  U.S.  vessels  or 
their  cargoes  (46  U.S.C  App.  141). 
Section  4.22,  Customs  Regulations  (19 
CFR  4.22),  lists  those  nations  whose 
vessels  have  been  exempted  from  the 
payment  of  any  higher  tonnage  duties 
than  are  applicable  to  vessels  of  the  U.S. 
and  from  the  payment  of  light  money. 

Ecuadorian  ships  were  exempted  as  a 
result  of  a  finding,  based  on  redprodty, 
issued  in  1944.  By  letter  dated  January 
12. 1988.  the  Department  of  State 
informed  the  U.S.  Customs  Service  that 
the  U.S.  Embassy  in  Ecuador  had 
reported  it  had  been  advised  that  U.S. 
vessels  had  been  paying  lighthouse  fees 
in  Ecuadorian  ports  since  1963. 
Accordingly,  TJ).  88-15,  published  in  the 
Federal  Register  on  March  22, 1988,  (53 
FR  9315),  amended  §  4.22  by  removing 
Ecuador  from  the  list  of  nations  whose 
vessels  are  exempted  &t>m  the  payment 
of  the  spedal  tonnage  tax  and  light 
money,  effective  February  4, 1988.  A 
communication  from  the  Department  of 
State,  dated  September  7, 1988. 
requesting  the  addition  of  Ecuador  to  the 
list  of  nations  in  {  4.22,  indicates  an 
effective  date  of  January  1, 1988,  has 
been  agreed  ta  However,  in  order  to 
maintain  consistency  of  sequence  for  the 
removal  and  reinstatement  of  Ecuador 
bam  and  to  the  list  of  nations  in  9  4.22, 
both  the  removal  and  reinstatement  will 
be  deemed  to  have  coindded  on  the 
same  effective  date,  February  4. 1988.  It 
is  noted  that  vessels  of  Ecuador  wotild 
not  have  been  liable  for  payment  of 
spedal  tonnage  tax  or  light  money 
during  the  period  from  January  1  to 
February  4, 1988,  in  any  event 

By  letters  dated  April  22,  and  August 
18, 198a  the  Department  of  State 
informed  the  Customs  Service  that  the 
Governments  of  Antigua  and  Barbuda, 
and  Hungary,  respectively,  do  not 
impose  or  levy  any  discriminatory 
duties  of  tonnage  or  impost  in  the  ports 
of  those  coimtries  upon  vessels  wholly 
belonging  to  dtizens  of  the  United 
States,  or  upon  the  produce, 
manufactures,  or  m''~~handise  imported 
into  those  cotmtri     uu  United  States 
vessels. 

The  authority  to  amend  this  section  of 
the  Customs  Regulations  has  been 
delegated  to  the  Chief  Regulations  and 
Disdosure  Law  Branch. 

Finding 

On  the  basis  of  the  information 
received  from  the  Department  of  State 


regarding  the  absence  of  discriminatory 
duties  of  tonnage  or  impost  imposed  on 
U.S.  vessels  in  the  ports  of  Ecuador, 
Antigua  and  Barbuda,  and  the 
Hungarian  People's  Republic,  it  has 
been  determined  that  these  countries 
should  be  added  to  the  list  of  nations 
whose  vessels  are  exempted  from  the 
payment  of  the  spedal  tonnage  tax  and 
payment  of  light  money. 

Inapidicability  of  PubBc  Notice  and 
Delayed  Effective  Date  Requirenieots 

Because  these  amendments  merely 
implement  a  statutory  requirement  and 
involve  a  matter  in  which  the  public  is 
not  partiodariy  interested,  ptuvuant  to  5 
U.S.C.  553(b)(B),  notice  and  public 
procedure  thereon  are  imnecessary. 
Further,  for  the  same  reasons,  good 
cause  exists  for  dispensing  widi  a 
delayed  effective  date  under  5  U.S.C 
553(d)(1). 

InappBaMUty  erf  die  Regulatory 
FlexibifityAd 

This  document  is  not  subjed  to  the 
provisions  of  the  Regulatory  Flexibility 
Ad  (5  U.S.C  601  et  seq.).  That  Ad  does 
not  apply  to  any  regulation  such  as  this 
for  wfaiidi  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Ad  (5  U.S.C 
551  et  seq.)  or  any  other  statute. 

Executive  Order  12291 

This  amendment  does  not  meet  the        ~~ 
criteria  for  a  major  regulation  as  defined 
in  E.0. 12291.  Accordhigly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Informatioo 

^ 

The  prindpal  author  of  this  dociunent 
was  Eari  Martin.  Regidations  and 
Disdosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other  . 
offices  of  the  Customs  Service 
partidpated  in  its  development 

List  of  Subjects  in  19  CFR  Part  4 

Cargo  vessels.  Coastal  zone.  Customs     _ 
duties  and  inspection.  Fishing  vessels. 
Freight  Harbors.  Imports.  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements.  Seamen.  Vessels  and 
yachts. 

Amendment  to  the  Regulations 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  for  Part  4  and 
the  specific  authority  for  {  4.22  are 
revised  to  read  as  follows: 

Authority:  5  U.S.C  301, 19  U.S.C  68, 1624. 
and  46  U.S.C  App.  3. 

Section  4.22  also  issued  under  46  U.S.C 
App.  121. 122, 141. 
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X.  SMtfcn  4.22  is  uMiidsd  by  iRMrtiBg 
Bcaador.  Antigu  and  Barbwda.  and  the 
Hungarian  Pi^ia'a  R«p«bUc  tai 
apprapriata  ali^batical  order,  in  the 
list  of  natfcwM  wfaoae  veaoels  are 
Bnoaplid  fron  the  payment  of  any 
higher  toonage  dntlea  than  are 
applicable  to  veaseb  of  the  United 
States  and  from  the  peyment  of  li^ 
mtmey. 


KateyaCI 

Ckitf,  RagulatkmaaadDmokmuwLaw 

Bramch. 

[FR  Doc.  80-3517  Flkd  2-44-aK  MS  m) 
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Ytvimm  Avonnif  vonvmon 

AMNCV:  U.S.  Custoou  Service, 

Treasury. 

AcnoK  Final  rule:  conectian. 


r:  A  document  was  published  in 
the  Fadanl  UgietH  (54  FR  5427)  on 
February  3, 1888.  setting  forth 
amendments  to  the  Customs  Regulations 
that  modify  the  overffight  exeaiptioB 
program  for  private  aircraft  This 
document  corrects  an  error  that  appears 
in  that  document 
■»8CllW8  BATi:  March  8. 1888. 


ITION  CONTACR 

Glenn  Ross  or  Sam  McUnn,  OfBce  of 
Passenger  Enfareement  and  Facflitatton. 
(202)568-4807. 


Background 

A  document  was  pobMshed  in  the 
Federal  Ragistar  (54  FR  5427)  on 
February  3, 1989,  that  set  forth 
amMKhnents  to  the  Caatoau  Regtilationa 
that  SMxtfy  the  everfllgiit  exemption 
progam  for  pcivale  aircraft  Tlie 
regalatiaiia  provkie  for  more  stringent 
controls  of  the  weilBght  prograiL 
Customs  states  in  the  document  that  any 
company,  regardless  of  where  it  is 
based,  may  apply  for  an  overfB^t 
exemption.  However,  the  iaadwBrtent 
incliisimi  of  certain  words  in  the 
regulatory  language  of  1 122.2S(a). 
Castoaw  Regolatiaos  on  page  5429  of  the 
docimient  may  poesibly  lead  one  to 
another  condusioa.  Aeoordingty,  this 
document  ooirects  the  poeaibly 
misleading  language  in  the  first  sealence 
of  1 122.26  by  deletii«  the  words  '4n  the 
UA" 


As  corrected,  the  first  sentence  of 
i  122.25(a).  Customs  Regulations  (19 
CFR  12£2S(a))  should  read  as  follows: 


(a)  Request  Any  conq>any  or 
individual  that  has  operational  control 
over  an  aircraft  required  to  give 
advance  notice  of  arrtval  under  1 122.23 
may  request  an  exemption  from  the 
landing  reqairements  in  i  122.24.  *  *  * 
•       •       •       •       • 

Dated:  Febmery  9, 198a 
KatknaCFMnoo. 
Chiaf,JtaguiatioaMaadDiacloaiir»law 
Bnuiclh 
(FR  Dw;.  89-3580  FUad  »-14-aB(  8:4S  SB) 


DEPARTMENT  OF  HEALTH  AND 


Food  and  Oniv  AdnriaMiatfoa 
21  CPU  Parts 


i  of  Aiithorlly  aod 
Oiganiiadon;  Oanlaf  for  Va>flnary 


*  Pood  and  Drag  Administratioii. 
Final  rule. 


R  The  Food  and  Drag 
AAnMstration  (FDA)  is  amoading  the 
regulations  tor  delegations  of  authority 
reUtiag  to  responses  to  dtiaen  petitions 
under  21  CFR  Part  10,  aeeldBg  a 
detenriaatian  of  the  suitabilMy  of  an 
abbreviated  new  enimal  drug 
appbcatloB  (ANAOA)  for  an  animal 
drug  product 
ifFaciiva  oare  February  16, 1980. 


kTMN  contact: 
Melissa  M.  Moacavage,  Office  of 
Management  and  Operatioos  (HFA- 
340).  Food  and  Drag  AdminiBtration. 
5600  nahers  Lane.  Rockville.  MD  20657. 
301-44a-4a7& 

auaaLnnmaiiv  avonaMinoM:  On 
NoveiBber  18, 1886,  the  Generic  Animal 
Drag  aad  Patent  Term  Restoration  Act 
(the  Act)  was  enacted.  Hie  Act 
amended  the  Federal  Fooil.  Drag,  aad 
Coametic  Act  by  ext«idiag  the  genoric 
approval  system  to  copies  of  new 
animal  drugs  that  were  approved  after 
October  1862  and  amended  Title  35. 
United  States  Code,  to  antheriie  patent 
extension  for  certain  animal  drugs.  FDA 
is  amending  i  5.31  Petitkum  under  Part 
10  (21  CFR  5.31)  in  paragraph  (e)(2)  by 
adding  "(CVM)"  after  "Center  for 
Veterinary  Medidae"  and  by  adding  a 
new  paragraph  (fK7)  that  will  aodioriae 


the  Director  and  Deputy  Director,  Office 
of  New  Animal  Drug  Evaluation.  Center 
for  Veterinary  Medicine,  to  issue 
responses  to  citizen  petitions  seeking  a 
determinatlan  of  the  suitability  td  an 
ANADA  for  an  animal  drag  product 

Further  delegation  of  authority  is  not 
aatboriiftd.  Authority  ddegated  to  a 
position  by  title  may  be  exercised  by  a 
person  officially  designated  to  serve  in 
such  position  in  an  acting  capacity  or  on 
a  temporary  baais. 

List  of  Subjects  in  21  CFR  Part  8 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
fimctions  (Government  agencies). 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Comndssioner 
of  Food  and  Drugs.  Part  5  is  amended  as 
fbUaws: 

PART  5-0ELEQAT10N8  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  S  U.SXL  504.  SS2: 7  U.&C  2217: 
IS  U.S.C  838, 1461  et  taq^  VtRetaeq^Zi 
U.SX1 41  et  aeg^  61-«3. 141  et  taq..  301-392. 
467flb),  679(b).  801  si  JCf..  823(0. 1031  e/ M«.: 
35  U.SX1. 196: 42  U.SjC  210, 241, 242(a).  242a. 
2421.  2420. 243. 2B2. 283. 2a3b  tliro««h  2a3m. 
264. 265.  XOaatseq^  1396y  and  139ey  note. 
32466(1^3).  4B31(a).  10007,  and  lOOOB:  Federal 
Canatic  Poison  Act  (44  StsL  1406):  Federal 
Advisory  Committee  Act  (Pub.  L  92-463); 
EXX  IMOa  11921, 12S9L 

2.  Section  5.21  is  emended  in 
paragraph  (eM2)  by  adding  "(CVMT 
after  "Oenter  fat  Veterinary  Medldne**, 
by  reserving  paragraph  (fXO),  and  by 
adding  a  new  paragra|rii  (f)(7)  to  read  as 
follows: 

iS.31    Pomona  under  Part  10. 


(f)  •  '  • 

(6)  [Reserved] 

(7)  The  Director  and  Deputy  Directdfi 
Office  of  New  Animal  E)nig  Evaluation. 
CVM,  are  authorized  to  issue  responses 
to  citizen  petitions  submitted  under 

1 10.30  of  this  chapter,  seeking  a 
determination  of  die  suitability  of  an 
abbreviated  new  animal  drug 
application  for  an  animal  drug  product 

Dated:  February  9, 1960. 
)ohB  M.  Taylar, 

AMaoeialB  Coanussioner  for  Regulatory 

Affairs. 

[FR  Doc.  8»-8402  Filed  a-14-89(  *45  am] 
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AQCMCV:  Food  aad  Dmg  AdmlnistntkHi. 
action:  Final  rule. 


R  Under  a  recoit  amendment  to 
nUe  28  of  ttie  United  States  Gade,  each 
Federal  agency  must  designate  aa  office 
and  officer  to  receive  copies  of  petitions 
for  review  challenging  agency  action  in 
the  U.S.  Court  of  Appeals.  The 
designated  officer  is  then  laquhad  to 
notify  tin  Judicial  Paad  on  Miritidisteict 
Litigation  of  any  petitions  received  la 
the  first  10  days  after  fte  effective  date 
of  the  agency  action.  If  those  petitxms 
had  be«i  filed  in  different  circuits  of  the 
U.S.  Court  of  Appeals,  tiien  tfie  panel 
will  by  random  process,  ehooae  one  of 
those  circuits  to  hear  all  appeals  of  that 
agency  actioik  The  Food  mkI  Drag 
Administration  (FDA)  is  deai^atiBg  tiie 
Chief  Counsel  as  the  officer  to  receive 
copies  of  the  petitioas  for  review. 
EFFECTIVE  DATE:  February  15, 1900. 
FOR  FURTNER  MIFORMATKM  CONTACT: 

Robert  L  Spencer,  Divisicm  of 
Regulations  Policy  (HF&^220),  Food  mi 
Drug  Admiaistratmn.  5800  Fishers  Lane. 
Rockville,  MD  20857. 301-443-3480. 
SUFFLCHENTAMV  WFORMATlOit  Forawr 

President  Reagan  recendy  signed  Into 
law  Pub.  L 100-236, 101  Stat  1731, 
which  amends  28  U.Sil  2112.  This 
amendment  faitanded  to  ettminate  races 
to  the  different  dreaita  olthe  U.S.  Coart 
of  Appeals,  aetofer^  a  procedure  for 
determining  which  court  shall  hear 
challenges  to  a  final  agency  action  when 
the  action  is  challenged  ia  different 
circnits  by  different  petitieners.  In  brief, 
the  statute  Ripiiiea  each  petitioner  to 
send  time-stamped  copies  et  H»  petitiott 
for  review  to  an  offue  and  officer  to  be 
designated  by  each  Federal  agency  to 
ensure  that  iikt  agency's  choice  of  focum 
is  considered  in  the  random  selection 
process  established  by  IHib.  L.  10&-238. 
When  the  desigaated  officer  recetvea 
copies  at  two  or  more  petitieaa  filed  in 
two  or  Biore  coarts  dialleaging  final 
agency  action  withia  10  days  of  the 
effective  date  of  die  action,  the  dficer 
will  notify  ttw  U.S.  ludicial  Panel  on 
Multidistrict  Litigation  (Multidistrict 
Panel)  of  &e  petiticms  received.  The 
Multidistiict  Panel  will  titen  select  at 
random,  one  of  dw  drcutta  in  wUch  a 
petition  was  filed  to  hear  the  challenges, 
and  all  appeals  will  be  consolidated  In 
thatdrcmt 

To  implemeat  tiiis  new  procedure. 
Pub.  L 100-236  provides  tiiat  aU  Federal 
agencies  must  desigaate,  by  rule,  an 


office  and  officer  to  reoeive  ( 
petitions  for  review.  This  rale 
establishes  the  Qiief  Counsel  of  FDA  as 
that  affieer  far  FDA. 

Often  actions  triun  by  Federal 
agencies  are.  by  statate.  subject  to  direct 
review  ia  Am  US,  Coart  of  Appeals. 
While  some  Federal  statutes  prescribe  a 
particular  circuit  court  where  venue 
shall  lie  for  challenges  to  final  agency 
action  taken  under  that  stotata.  other 
statotes  pemat  a  '^Itrngr  to  the  action 
to  be  filed  ia  one  of  aevtac^  drcuita  or 
do  not  prescribe  any  circuit  for  such 
challenge.  For  example,  under  the 
Fednal  Food  Drag,  said  Cosmetk:  Act 
(21  U.&C  sm  e(  sef.),  moat  FDA  actions 
reviewable  in  the  first  instance  in  the 
VS.  Conrt  of  A|q>eals  can  be  brought  in 
one  of  three  circaita:  tta  dreait  in  wdnch 
the  petitioner  resides.  Ae  drant  fn 
vtkkk  the  petitioner's  principal  place  of 
buriness  is  located,  or  the  DIatrict  of 
Columbta  CircBit  (See.  e.g.,  21  U.S.C. 
348(gKl).) 

Under  die  previeos  28  U.S.C.  2112(a). 
if  petitioas  were  find  hi  more  than  one 
circuit  the  dreait  in  whkh  tiie  actions 
would  be  heard  was  chosen  using  tfeue 
"first-to-file "  rale.  Wldle  FDA  has  not 
had  probieau  arith  anltiple  petitioaera 
challengiBg  FDA's  aetioas  in  more  than 
one  drcoit  of  the  US  Coait  of  Appeals, 
other  agendes  such  as  the  Federal 
Energy  Regulatory  Coaunission  and  the 
Environmental  I¥otectioa  Ageiicy  have 
been  plagued  by  courtiioase  races 
resuttiag  from  die  use  of  this  **&«t-1o- 
file"  nde.  Pablic  Law  100-236  is 
intended  to  redbess  the  situatien  created 
by  die  "fest-to-fite"  rale,  do  away  witii 
raoes  to  the  coartboose.  and  reintroduce 
a  measare  of  tairaess  into  die  dreait 
selection  process. 

Amended  28  U.S.a  2112  establishes  s 
scheme  far  deteimining  whidi  circuit 
shall  have  venue  when  petitionera 
challenge  dw  same  agency  action  in 
different  drcaits.  When  an  agency 
reedves  date-stamped  cofne*  of 
petitions  for  review  within  10  days  of 
the  efiective  date  of  the  challenged 
action,  it  ia  required  to  notify  die 
Multidistrid  Pisuei  ot  diose  petitions. 
However,  only  drcaita  in  which 
petitions  were  fUed  are  eligible  for 
consideration  in  the  random  sdaction 
process,  tf  onfy  ana  petition  fat  renew 
is  received,  or  more  than  one  petition  is 
received  but  ail  received  were  filed  in 
the  same  circuit  (within  10  days  of  the 
effective  date),  the  case  will  be  heard  in 
that  circuit  in  which  th^  were  filed. 
Any  petitioas  that  are  filed  after  the  10- 
day  period  has  run  will  be  consolidated 
in  the  circuit  adeeted  by  the 
Multidistrict  PaaeL  ff  no  petition  is 
received  by  die  agency  aritidn  the  first 
10  days,  the  case  wiU  be  heard  in  the 


circuit  where  ike  fint  petition  is  filed  (28 
U.SJC.  2112(a)). 

FDA  has  detenaiaad  that  this  rala  is  a 
rule  of  agency  management  or 
personnel,  and  one  of  agency 
organization,  procediue,  and  practice. 
Accordiagfy.  ita  preandgatioB  does  not 
require  notice  and  coaneat  ander  the 
Administrative  Procedure  Ad  (5  U.S.C 
553(a)(2)  and  (b)(A)).  Furtiier,  tiiis  rule  is 
a  nondiscretioaary  action  in  response  to 
a  statut(Hy  directive  to  deai^ate  an 
officer  to  receive  copies  of  petitions  far 
review  of  agency  adion  and  does  not 
affect  ai^  substantive  righta  or  daties  of 
die  pnUic  Coaseqaendy.  FDA  bdteves 
that  good  cause  existo  for  making  this 
rule  effective  immediately  (5  U5.C 
S53(d)). 

This  rule  is  not  subjed  to  Executive 
Order  12291  because  that  Order  exempta 
rules,  such  as  this,  that  are  related  to 
agency  oiganizatioa,  management  and 
personnel,  from  rts  requirements.  Hie 
Regulatory  Flexibffify  Art  is 
inappBcable  to  rules  soch  as  this  that 
are  not  preceded  by  a  notice  of 
proposed  rulemaking.  In  any  event  the 
reqmrementa  of  this  rule  are  extremefy 
minor.  Any  entify,  whether  large  or 
smalL  whidi  is  already  challenging  an 
agency  action  in  the  Court  of  Appeals 
will  be  burdened  only  with  the  cost  of  a 
single  certified  letter.  Thus,  this  rule  will 
not  have  a  significant  impart  on  a 
substantial  number  of  amafl  entities. 

List  erf  Sufajads  hi  21  CFR  Part  18 

Administrative  practice  and 
procedure.  News  media. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Art  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs.  Part  10  is  amended 

as  follows: 

PART  le-AOMIMSTRATIVE 
PRACTICES  AND  PROCEDURES 

1.  IVe  aothonfy  citation  for  21  CFR 
Part  10  is  revised  to  read  as  fidlows: 

Audwriry:  Sec  2Bi  etaeq^  Prin  L  717. 52 
Stat  laso  as  anended  (21  U.S.C  SZl  ef  sev): 
•ea  1  e<  asT..  Pab.  L  4ia  58  Stat  8B2  as 
amended  (42  U.S£.  201  etaeq.\  asc  4.  Pub. !. 
91-513. 84  Stat  1241  (42  U.aC  2S7a):  aec  301 
et  seq.,  P»h.  L  01-618, 84  SUt  1253  (21  U.SC 
821  et  seq.]:  sec.  409(14.  Pub.  L  242. 81  Stat 
600  (21  U.S.C  679(b)):  aw.  24(b^  Pub.  L  85- 
172,  82  Stat  807  (21  VS.C  467f(b)):  sec  2  ef 
seq.,  Pnb.  L  91-597.  84  Stat  1620  (21  VS.C 
1031  et  seq):  sees.  1-0.  Pub.  L  625, 44  Stat 
1101-1103  88  amended  (21  U^C  141-149): 
sees.  1-ia  Ch.  358. 29  Stat  804-807  as 
amended  (21  U^C  41-50);  sec  2  et  se^..  Pub. 
L  783, 44  Stat  1406  at  amended  (15  US.C. 
401  et  seq.Ji  sec  1  et  seq..  Pub.  L  80-755. 80 
Stat  1296  as  amended  (15  US.C  1451  et  seq.i 
Pub.  L  160-236, 101  Stat  1731  (20  US.C. 
2112). 
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2.  Section  103  is  amended  in 
paragraph  (a)  by  alphabetically  adding 
the  definition  to  "Qiief  Counsel"  to  read 
as  follows: 


iios 

(a)  *  *  *  "Chief  Counsel"  means  the 
Chief  Counsel  of  the  Food  and  Drug 
Administration.  *  *  * 

3.  Section  ia45  is  amended  by 
redesignating  paragraph  (h)  as 
paragraph  (i).  by  revising  the  dte 
"(hHlNi)"  in  redesignated  paragraph 
(i)(2)(i)  to  read  "(i)(l)(i)."  and  by  adding 
new  paragraph  (hj  to  read  as  follows: 

11048   Cowt review efllMl 

;  e>tisusWon  d 


(h)(1)  For  the  purpose  of  28  U.S.C 
2112(a),  a  copy  of  any  petition  filed  in 
any  U.S.  Court  of  Appeals  challenging  a 
final  action  of  the  Commissioner  shall 
be  sent  by  certified  mail  return  receipt 
requested,  or  by  personal  delivery  to  the 
Chief  Counsel  of  FDA.  The  petition  copy 
shaU  be  time-stamped  by  the  cleric  of  the 
court  when  the  original  is  filed  with  the 
court  The  petition  copy  should  be 
addressed  to:  Office  of  the  Chief 
Counsel  (GCF-1),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20657.  The  Chief  Counsel 
requests  that  the  purpose  of  all  petitions 
mailed  or  deUvered  to  the  Office  of 
Chief  Counsel  to  satisfy  28  U.S.C 
2112(a)  be  cleariy  identified  in  a  cover 
letter. 

(2)  If  the  Chief  Counsel  receives  two 
or  more  petitions  filed  in  two  or  more 
U.S.  Courts  of  Appeals  for  review  of  any 
agency  action  within  10  days  of  the 
effective  date  of  that  action  for  the 
purpose  of  judicial  review,  the  Chief 
Counsel  will  notify  the  U.S.  Judicial 
Panel  on  Multidistrict  Litigation  of  any 
petitions  that  were  received  within  the 
10-day  period,  in  accordance  with  the 
appbcable  rule  of  the  p«mel. 

(3)  For  the  purpose  of  determining 
whether  a  petition  for  review  has  been 
received  within  the  10-day  period  under 
paragraph  (h)(2)  of  this  section,  the 
petition  shall  be  considered  to  be 
received  on  the  date  of  delivery,  if 
personally  delivered.  If  the  delivery  is 
accomplished  by  mail  the  date  of 
receipt  shall  be  the  date  noted  on  the 
return  receipt  card. 

Dated:  February  S.  1988. 
lokB  M.  Taylor, 

Associate  Commigsionerfof^Regulotory 

Affairs. 

(FR  Doc  80-^401  Filed  2-14-B0;  8:45  am] 

I  COOK  4M»-«VI1 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPyENT 

OfflM  of  the  Assistant  Secretary  for 
PuMto  snd  Indlsn  Housing 

24  CFR  Parts  904, 905, 913, 960  snd 
966 

(Dodwl  Na  R-SS-1020;  FR-1164] 

Tsnsnqr  and  Adminlstrstivs  Qftsvsncs 
Procsdurs  for  Pubiie  Housing; 
Prslminary  injunction;  Withdrawal  of 
FinsiRuio 

AOINCV:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACTKM:  Notice  of  preliminary  injunction 
against  implementation  of  final  rule 
revising  Tenancy  and  Administrative 
Grievance  Procedure  for  Public  Housing: 
withdrawal  of  final  rule. 

SUMMAMV:  A  final  rule  to  amend  lease 
and  grievance  procedures  for  the  public 
housing  program  was  published  on 
August  30 1988  (53  FR  33210  Docket  No. 
R-8a-1020;  FR  1164).  On  October  14, 
1980  HUD  published  a  notice 
aimoundng  that  the  final  rule  would 
become  effective  on  November  7, 1988 
(53  FR  40220  40221).  This  rule  has  never 
become  effective. 

On  November  7, 1988  (53  FR  44876), 
the  date  on  which  the  rule  was  to  take 
effect  HUD  published  a  notice 
announcing  that  the  notice  of  effective 
date  was  iMing  withdrawn  pursuant  to  a 
Temporary  Restraining  Order  in 
National  Tenants  Organization,  et  al.  v. 
Samuel  K  Pierce  (United  States  District 
Court  for  the  District  of  Columbia,  Civil 
Action  No.  88-3134). 

Public  housing  agencies  and  others 
are  hereby  notified  that  the  United 
States  District  Court  for  \he  District  of 
Columbia  has  issued  a  Preliminary 
Injunction  in  this  case.  The  Prelintinary 
Injunction  provides  that  the  Secretary  of 
HUD,  his  officers,  agents,  servants, 
employees,  and  those  persons  in  active 
concert  or  participation  with  him  are 
enjoined  from  implementing  the  HUD 
lease  and  grievance  regulation 
published  on  August  30. 1988  pending 
further  order  of  court. 

For  the  following  reasons,  the  August 
30 1968  regulation  is  withdrawn  as  a 
final  rule: 

— ^To  avoid  publication  of  the  regulation 
in  the  Code  of  Federal  Regulations, 
which  could  create  public  confusion 
as  to  whether  the  final  rule  is 
currently  effective. 
— Because  the  Department  Intends  to 
solicit  additional  public  comment  on 
public  housing  lease  and  grievance 
requirements,  as  contemplated  by 


section  1013  of  the  Stewart  B. 

McKinney  Homeless  Assistance 

Amendments  Act  of  1988  (Pub.  L  100- 

620  November  7. 1988)  before  issuing 

a  new  final  rule. 

Hie  existing  lease  and  grievance 
regulations  (24  CFR  Part  966)  continue  to 
remain  in  effect. 

Accordingly,  the  Tenancy  and 
Administrative  Grievance  Procedure  for 
PubUc  Housing  published  August  30 
1988  (53  FR  33216)  is  withdrawn  as  a 
final  rule. 

Date:  February  la  1989. 
Thomas  SliHman, 

Acting  General,  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 
(FR  Doc.  89-3574  Filed  2-14-89;  8:45  am] 
MJJNQ  COOC  4>1»-SS-«i 


DEPARTMENT  OF  LABOR 

OccupatlonsI  Ssfety  snd  Health 
Adminlstrstion 

29  CFR  Psrts  1910, 1915, 1917, 1918, 
1926,  snd  1928 

Hszard  Conununicatlon 

AOCNCv:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Final  rule;  technical 
amendments;  notice  regarding 
enforcement 

SUMMARV:  On  August  24. 1987  (52  FR 
31852),  OSHA  revised  its  Hazard 
Communication  Standard  (HCS)  to 
expand  the  scope  of  the  industries 
covered  by  the  rule  from  the 
manufacturing  sector  to  all  industries 
where  employees  are  exposed  to 
hazardous  chemicals.  Due  to  subsequent 
court  and  administrative  actions,  OSHA 
has  not  enforced  the  rule  in  the 
construction  industry,  and  has  not 
enforced  in  any  industry  certain 
requirements  dealing  with  maintenance 
of  material  safety  data  sheets  on  multi- 
employer worksites,  coverage  of 
consumer  products,  and  coverage  of 
drugs  in  the  non-manufacturing  sector. 

This  notice  is  to  advise  the  public 
that,  as  a  result  of  further  court  actions, 
all  provisions  of  the  rule  are  now  in 
effect  in  all  segments  of  industry. 

This  document  also  makes  technical 
amendments  to  the  HCS  by  deleting  all 
notations  that  certain  provisions  lack 
Office  of  Management  and  Budget 
approval  under  the  Paperworic 
Reduction  Act 

wmewiu  dates:  The  revised  HCS, 
codified  at  29  CFR  1910.1200, 1915.99, 
1917.28.  and  1918.90,  has  been  in  effect 
for  all  manufacturing  establishments 
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and  ier  aU  nwi  <s«mt£acturnig 
estabUshmenIs  alker  than  ceastractkm 
since  June  24. 1960  The  HCS  for  the 
caastrHdion  iadostry.  codified  at  29  CFR 
l92BbS0,  kas  bees  is  eSsct  siaoe  Janaary 
30 1990  CeiapUaBoe  wtlh  die  nis  wiU 
net  be  checked  during  pngranaied 
inspectieos  in  coasfruction 
establishments  mtil  Mardi  17, 1989.  Hie 
tedudcal  amendments  to  29  CFR 
1910.1200, 1915.99, 1917.28. 1918.90.  and 
198089  deledag  mataiioa»  that  eertain 
provisions  lack  OMB  afpeewal  OMier  the 
Paperwerit  Reduction  Act  are  eSactive 
Febnury  15. 1960  Cowpliaaoe  witk  the 
three  pniwsions  of  Ae  HCS  tkst  were 
notprevioasfy  enloroed  ia  any  indaatrj 
wfll  not  be  checked  durisg  piogiouBaed 
inspections  ontfl  March  17, 1989. 
FOaFURTMEB  a^ORMATION  COtrfACi: 

Mr.  James  F.  Foster.  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Healdi 
Administration,  200  Constitution 
Avenue  NW.,  Room  N3647,  Washington, 
DC  88ZMk  (282)  523-8151. 

To  aid  eaiplayers*  eflnts  to  eoaqdy 
with  the  HCS.  a  siag^  copy  of  the 
foUowing  documents  may  be  obtained 
without  charge  from  QSHA's 
Publications  Office.  Room  NI3101  at  the 
above  address.  (202)  523-9867:  tke 
Hazard  Communicatiaa  "tanriaid: 
OSHA  3084,  Chemical  Hazard 

the  requirements  of  the  role;  and  OSHA 
3111.  Uasasd  riiaiaiaiiiiBliiia  Oeide&nes 
for  Gaaqiiaiice.  a  booklet  whick  belpe 
empleycte  ceaiply  wilh  tke  nde. 

OSHASI80Haxa«d 
CommunicatJsa    A  Cot>Bauca  iOt  fa 
step-by-step  gaide  le  campKaace  wMi 
the  atadaad^is  awaiiaUe  froai  te - 
Superintenlart  af  Deaaaeats,  IL9L 
Gevenuaant  MatiiV  Office. 
WashlngtM.  DC  28402.  (202)  788-4230 
GPO  Order  No.  929-022-00000-0;  $18— 
domestic  $22.50 — foreign. 

SUPnAKNTARV  I 

1.1 


industry.  The  HCS  requires  employers  to 
establish  hazard  comuiuiiicatiuu 
programs  to  transmit  information  on  the 
hazards  of  chemicals  to  their  employees 
by  means  of  labels  on  containers, 
material  safety  data  sheets,  and  training 
programs.  The  orig^al  rule,  which  was 
promulgated  as  Nawaaiker  25. 19B0 
covered  employees  exposed  to 
hazardous  chemicals  in  tke 

t&^^BA^E^M*ftai>iO^^B  ^^M?^^kV  ikm  A^UI^^BftHI  ^^^A  BD 


tkaseiii 

enq>loyaHaiBasi 

(52  R  SSaeMeadified  at  28  Cnt 


19iai288, 191&99. 1917.28,  tnUO,  and 
1926.59). 

The  August  1987  rule  was  scheduled 
to  become  fu^  effisctive  on  May  23, 
198&  On  May  20, 1988.  ttie  U.S.  Court  of 
Appeals  for  die  District  of  Columbia 
Circuit  transferred  several  consolidated 
cases  ckaHeagiiig  8ie  stsadaid  to  the 
U.S.  Court  of  Appeals  for  the  Third 
Circuit  and  in  the  interiai,  ordered  an 
admiaistratiTB  stay  ef  the  revised 
standard  "until  the  Third  Circuit  reled 
on  the  emergency  motion  for  stay" 
which  had  been  Qed  by  petitioners 
representing  the  construction  industry. 

On  June  24, 1988,  the  Third  Circuit 
isaoed  ao  order  fraating  tke  stay 
requested  by  coasiractkm  iadnstiy 
representatives.  On  July  8, 1988,  the 
Third  Circuit  danfied  its  earlier  eider 
stating:  'The  eidar  e^ered  en  June  24. 
1988.  is  clarified  ta  adie  dear  that  tke 
stay  applies  only  with  respect  to 
constriKliaa  tm^floyea  te  tke  aen- 
manufacturing  sector." 

OSHA  pobksked  a  aotiee  in  tke 
Fedasri  Bagiilar  oa  Iriy  22. 1988  (S3  FR 
27679)  to  alert  the  public  that  the  stay 
only  applied  to  Ike  ooaatractioa 
indastry.  Ike  Agency  also  anaaanced 
that  programmed  inspections  in  the 
o  ifier  tten-mamiactui  ing  iuuus  tries 
would  be^n  en  Aogast  1. 1988. 

After  considering  the  merits  of  the 
chatteoges  t»  tke  standard  whick  w«re 
filed  by  CBipfayar  r^ieaeaftatives.  Ike 
U.S.  Court  ef  Appei^  far  the  Tkiid 
Circuit  issued  a  decisuNi  on  November 
25. 1968  that  denied  die  petitions  for 
review.  Tlie  Court  stated:  TloDe  of  die 
substantive  or  procedural  diallenges  to 
the  appt"'-»Hfin  of  die  hfl7ard 
communication  standard  te  tke 
ceastmctioBer  ^ain  proeessing  aad 
storage  indastnes  kave  BKrit  The 
petitions  for  review  of  ABC  (Associated 
Builders  and  CwUatkws.  kK.|.  AGO 
(The  Aseociatcd  Generu  Contoactors). 
NGFA  (The  National  Grain  and  Feed 
Association,  faic.)  aid  UTC  (United 
Technologies  Corporation)  will  therefore 
be  denied.  The  stay  ef  Uioee  standards 
granted  by  a  panel  of  this  court  on  June 
24, 1988,  shall  be  vacated."  Associated 
BuMers  amd  Coatractea.  bac  r.  Braek. 
862  F.2d  63, 69  (3d  Cir.  198^  Further 
requests  boai  tke  AGO  aiad  dw  ABC  far 
a  continuation  of  die  stay  were  denied 
by  both  the  Third  Circuit  and  U3. 
Supreme  Court  Justioe  William  Brennan 
(Nos.  88-107a  88-1075).  The  llurd 
Circmf  s  ruling  became  fiiuy  effective  on 
Janaaiy  30. 1989. 

OSHA  reoqmizes  diat  some 
en^eyecs  in  wa  censtructjop  iadustiy 
may  be  nnfaaiyinr  with  dieae  letat 
actions,  and  may  be  uasaie  wketker 
diey  oust  eaaiylir  «Mdi  Ike  revised  HCS 
at  this  time.  This  document  provides 


additioaal  notice  to  employers  and 
employees  in  the  ceustructien  sector 
that  the  HCS  is  in  effect  in  their 
industry.  As  a  matter  of  enforcement 
policy.  OSHA  will  not  check  far 
coBplianoe  with  tke  HCS  durmg 
prograffiaaed  inspections  in  the 
construction  industry  enti]  March  17, 
1989. 

2.  Provisioaa  diaopproved  with  regard 
to  information  collection  requirements. 
On  October  2a  1987,  die  OfBce  a£ 
Management  and  Budget  (OMB),  citing 
authority  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.J.  disapproved 
certain  information  collection 
requirements  in  the  expanded  scope 
rule,  as  of  die  rule's  effective  date.  On 
December  4, 1987  (52  FR  46075),  OSHA 
published  OMB'a  letter  describing  its 
determination  in  a  notice  in  the  Federal 
Registn.  (see  also  53  Fit  15033  (Apr.  27, 
198^  fO^  letter  to  Department  of 
Labor  dated  Aprd  13, 1908)). 

Tke  provisiotts  that  OMB  disapproved 
were:  (1)  Tke  requircmewt  diat  ataterial 
saiiHy  (krta  sheets  be  provided  on  multi- 
employer worksites;  (2)  oeverage  of  any 
consumer  product  that  falls  wtdan  the 
"consumer  prodacts**  exeaqrtiair 
included  in  aectian  311(e}t^  of  the 
Superfimd  AaKodments  aad 
ReaadMOxatkia  Act  of  1888e  and  (^ 
coverage  of  any  drugs  tcydalsd  by  the 
Food  and  Drag  AdsBiiistEafiaa  in  the 
non-maiudacUmag  sector,  in 
accordance  with  OMB'a  decisioB.  OSHA 
has  not  enforced  these  three 
disapproved  reqairemeats. 

OMB's  disapproval  «f  the  HCS 
provisions  was  chaUeaged  in  the  ULS. 
Court  ef  Appeals  for  die  Third  Circuit 
On  August  19. 1988.  Uie  Cotvt  of 
Appeals  invalidated  OMB's  disapproval 
and  ordered  that  'Htke  Secretary  (of 
Labor]  abaB  pubfish  in  the  Fadaral 
Ragistar  a  notice  that  those  parts  of  the 
August  24. 1987  hazard  communication   . 
standard  which  were  disapproved  by 
OMB  are  now  effective"  Kiitac/ 
Steelworkers  of  America  v.  Pendergrass, 
855  P.2d  108, 114  (3d  dr.  1988). 

On  September  2. 1968,  the  UJS. 
Department  of  Justice  f!led  a  petition 
with  the  Tlnrd  Circuit  requesting  a 
rehearmg  and  suggesting  a  rehearing  ea 
banc,  whicii  automaticaBy  stayed  thie 
effect  of  the  Court's  order.  The  Court 
has  now  denied  the  petitiou  fior 
rehearing  fNovember  29, 1988),  as  weU 
as  requests  for  stay  of  the  decision.  In 
adntiott.  a  further  notion  oy  iuuus  try 
representatives  for  a  stay  of  the  decision 
was  oemeo  uy  (J .9.  otipreme  \>ourt 
Justice  Breman  (Jaiuraty  34. 1988).  Tke 
Sobdter  General  has  aulkoriaed  die 
fikng  «f  a  petitiou  for  a  writ  of  eerdorari 
on  behalf  of  the  government  in  Ike 
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United  Steelworicen  case.  Also,  on 
January  27. 1969.  industry  resubmitted 
i\»  stay  request  with  Chief  Justice 
Rehnquist  in  both  United  Steelworkers 
and  Associated  Builders  and 
Contractors.  That  request  is  pending.  If 
certiorari  is  granted,  the  Supreme  Court 
will  ultimately  decide  the  enforceability 
of  these  provisions.  The  Third  Circuit's 
decision  became  effective  January  30, 
1969. 

As  ordered  by  the  Third  Circuit. 
OSHA  is  publishing  this  document  to 
provide  notice  to  afiiected  employers 
and  nnployees  that  all  provisions  of  the 
HCS  are  now  in  effect  in  all  industries. 
As  a  matter  of  enforcement  policy, 
OSHA  wiU  not  check  for  compliance 
with  the  three  provisions  in  programmed 
inspections  until  March  17, 1969. 

To  implement  the  court  order, 
technical  amendments  are  being  made 
to  the  HCS  to  delete  from  notes 
following  th*  headings  of  the  standard, 
and  from  the  parentheticals  following 
the  text  of  the  standard,  statements  tihat 
any  provisions  of  the  HCS  are 
disapproved  by  OME  The  OMB- 
assi^ed  omtrol  number  for  the 
approved  collection  of  information 
requirements  of  die  HCS  remain 
following  the  text  of  the  standard.  The 
Papowork  Reduction  Act  requires 
diq;>lay  of  OMB  control  numbers  with  all 
information  collection  provisions. 

Statu$  in  State  Plan  States.  The 
twenty-five  (25)  states  with  OSHA- 
approved  State  plans  and  their  own 
hazard  communication  rules  have  not 
been  bound  by  either  the  court  actions 
or  OMB's  adininistrative  actions.  Those 
State  plan  states  that  have  voluntarily 
honored  the  court  stay  or  suspended 
enforcement  of  the  disapproved 
provisicms  are  expected  to  similarly 
begin  enforcement  of  all  requirements  of 
the  standard 

Anthority  and  Signature 

This  document  was  prepared  imder 
the  direction  of  John  A^  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington.  DC  20Z10. 
(mder  authority  of  section  41  of  the  .  .  ^ 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C  941),   -  . 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (ConstructioB 
Safety  Act)  (40  U.S.C  333).  sections  4. 6. 
and  6  of  the  Occupational  Safety  and 
Health  Act  (rf  1970  (29  U.S.C  653. 655. 
657).  Secretary  of  Labor's  Order  No.  9- 
83  (48  FR  35736).  29  CFR  Part  1911,  and  5 
U.S.C553. 


List  of  Subjects  in  29  cut  Parts  ISlt. 
1918, 1917. 1918.  MM.  and  1988 

Hazard  communication.  Occupational 
safety  and  health.  Right-to-know, 
Labeling.  Material  saifety  data  sheets. 
Employee  training.  Construction. 

Signed  at  Washington.  DC  this  9th  day  of 
Februaiyisaa 

Assiatant  Secntaryfor  Occupational  Safety 
andHeaJth. 

OSHA  is  amending  Parts  19ia  1915. 
1917, 1918,  and  1926  of  Title  29  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  191fr-0CCUPATK)NAL  SAFETY 
AND  HEALTH  STANDARDS 

FART  1915-OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARO  EyPLOYMENT 

PART  1917~MARINE  TERMINALS 

PART  191t-8AFETY  AND  HEALTH 
REGULATIONS  FOR  LONQSHORINQ 

PART  1926-SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

1.  The  authority  citation  for  Subpart  Z 
of  Part  1910  continues  to  read  as 
follows: 

Anlteftty:  Sees.  6. 8,  Occupational  Safety 
and  Health  Act  (29  U.S.a  855. 657):  Secretaiy 
of  Label's  Older  No.  12-71  (36  FR  87S4);  B-7B 
(41  FR  2S0S8):  at  9-83  (48  FR  35736)  as 
applicable;  and  29  CFR  Part  1911. 

Section  19iai000  Tables  Z-1.  Z-2.  Z-3  also 
issued  under  5  U.S.C  553. 

Section  19iai000  not  iMued  under  29  CFR 
Part  1911.  except  tot  "Arsenic"  and  "Cotton 
Dust"  listings  in  Table  Z-1. 

Section  19iai001  alio  issued  under  sec  107 
of  Contract  Work  Hours  and  Safety 
Standards  Act  40  U.S.C  333. 

Section  1910.1002  not  issued  under  29 
U.S.C  aS5  or  29  CFR  Part  1911;  also  issued 
under  5  U.S.C.  553. 

Section  19iai003  through  19iai018  also 
issued  under  29  U.S.C  853. 

Section  19iai02S  also  issued  under  29 
U.8.C  663  and  5  U£.C  S53. 

Sectifm  19iai043  also  isued  under  5  US.C 
551  et  aeq. 

Section  19iai04S  and  1910.1047  also  issued 
under  29  U.&C  863. 

Section  19iai20a  19iai49e  and  19iai500 
also  issued  under  5  U.S.C  553. 

2.  The  authority  citation  for  Part  1915 
ccmtinaes  to  read  as  follows: 

AuthotHy:  Sec  41.  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941): 
sees.  4. 8, 8.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C  653. 655, 857);  Secretary 
of  Labor's  Order  Ma  12-71  (38  FR  8754).  8-7B 
(41  FR  2S0S6).  or  9-83  (48  FR  35738).  as 
appHcabir,  29  CFR  Part  1911. 

Section  191SM  also  issued  under  5  U.S.C 
553. 


3.  The  authority  dtatioa  for  Part  1917 
continues  to  read  as  follows: 

Authority:  Sec  41.  Longshore  and  Harbor 
Workers'B  Compensation  Act  (33  U.S.C.  941): 
•ec*.  4.  6,  B.  Occupational  Safety  and  Health 
act  of  1970  (29  U.S.C.  653,  655.  857);  Secretary 
of  Ubor's  Order  No.  12-71  (36  FR  8754).  8-76 
(41  FR  25069).  or  fr.83  (48  FR  35738).  as 
applicable;  29  CFR  Part  1911. 

Section  1917.28  also  issued  under  S  U.S.C 
553. 

4.  The  authority  citation  for  Part  1918 
continues  to  read  as  follows: 

Authority:  Sec  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941): 
sees.  4. 8, 8.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C  653.  655.  657);  Secretary 
of  Labor's  Order  No.  12-71  (36  FR  8754).  8-76 
(41  FR  25059).  or  »-B3  (48  FR  35736).  as 
applicaUe. 

Sectidln9ia90  also  issued  under  5  U.S.C. 
553  and  29  CFR  Part  1911. 

5.  The  authority  citation  for  Subpart  D 
of  Part  1928  continues  to  read  as 
follows: 

Authority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C  333):  sees.  4, 6. 8, 
Occupational  Safety  and  Health  Act  of  1970 
(28  U.&C  653. 655. 657);  Secretary  of  Labor's 
Order  Na  12-71  (36  FS  ^54),  8-76  (41  FR 
25050).  or  9-83  (48  FR  35736),  as  applicable. 

Section  1926.59  also  issued  under  5  U.&C 
553  and  29  CFR  Part  1911. 

H  1910.1200, 191SJ9. 1917.28, 1918.90,  and 
1928.59   (Amended) 

6.  The  notes  following  the  headings  of 
SS  1910.1200. 1915.99, 1917.2a  1918.9a 
and  1926.59  of  Titie  29  of  tiie  Code  of 
Federal  Regulations  are  removed. 

7.  The  OMB  control  number 
statements  following  the  text  of 

S  S  1910.1200, 1915.99, 1917.28, 1918Ja 
and  1926.59  are  revised  to  read: 

(Approved  by  the  Office  of  Management  and 
Bu^t  under  Control  No.  1218-0072) 

[FR  Doc  89-3525  Filed  2-14-80: 8:45  am] 
MLUM  cow  4eie-as-«i 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Piemhimet  Interest  Rates 

aqcncy:  Pension  B«iefit  Guaranty 

Corporation. 

ACTKNC  Interim  rule. 


r:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
interim  regulation  on  Payment  of 
Premiums,  which  was  published  on  June 
Sa  1968  (53  FR  24906).  Appendix  B  to  the 
interim  regulation  contains  a  table 
setting  forth  the  interest  rates  that  are 
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required  by  statute  to  be  used  in  valuing 
a  plan's  vested  benefits  for  purposes  of 
determining  the  cunount  of  the  premium 
due  to  the  PBGC  This  amendment  adds 
to  that  table  the  interest  rate  applicable 
to  plan  years  begiiming  in  February 
1989. 

EFFlcnVE  DATB  February  15, 1980. 
Fon  rjhtmcr  mnmAnom  contact: 
Harold  J.  Ashner.  Senior  Coimsel,  Office 
of  tiie  General  Counsel  (Code  22500), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street.  NW..  Washington.  DC 
20006:  telephone  202-778-6823  (202-778- 
8859  for  TTY  and  TDD).  These  are  not 
toll-fi«e  numbers. 

suFmaKNTARV  mfomiation:  Section 
9331  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L  100- 
203,  amended  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  to  estabUsh  a 
two-part  premium  structure  for  single- 
employer  plans,  i.e.,  a  flat  rate  per 
capita  assessment  and  a  variable  rate 
assessment  based  on  a  plan's  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1, 19BS. 
Under  amended  ERISA  section 
4006(a)(3)(E)(ui)(II).  die  interest  rate 
used  in  valuing  a  plan's  vested  benefits 
for  piuposes  of  determining  die  amount 
of  the  plan's  imfimded  vested  benefits 
must  equal  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  month  in  which  the 
plan  year  begins. 

The  Pension  Benefit  Guaranty 
Corporation's  (the  "PBGCs")  interim 
regulation  on  Payment  of  Premiums  (53 
FR  24906  Qune  3a  1968))  implements 
these  new  premitun  rules.  Under 
S  2610J;a(b)(l)  of  tiie  regulation,  die 
interest  rate  for  valuing  vested  benefits 
is  determined  by  reference  to  the  annual 
yield  for  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Release  G.13  and        , 
H.15.  The  required  interest  rate  for  a 
given  "premium  payment  year"  (die  plan 
year  for  which  the  premium  is  being 
paid)  is  80%  of  this  rate  for  the  calendar 
month  preceding  the  calendar  month  in 
which  the  premium  payment  year 
begins.  As  a  convenience,  the  PBGC 
established  an  Appendix  B  to  the 
interim  regulation  containing  a  table 
setting  forth  the  required  interest  rates 
for  premium  payment  years  beginning  in 
January  1988  and  thereafter. 

The  PBGC  is  amending  Appendix  B  to 
add  the  required  interest  rate  for 
premium  payment  years  beginning  in 
February  1989.  Appendix  B  to  the 
interim  regulation  does  not  prescribe  the 
required  interest  rates  for  valuing  vested 
benefits.  These  rates  are  prescribed  by 
section  4006(a)(3)(E)(iii)(n)  of  ERISA 


and  1 2610.23(b)(1)  of  the  regulation.  The 
purpose  of  Appendix  B  is  merely  to 
collect  and  to  republish  these  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  Appendix  B  are  informational 
only.  Accordingly,  the  PBGC  finds  that 
notice  of  and  public  comment  on  this 
amendment  would  be  unnecessary  and 
contrary  to  the  public  interest  See  5 
U.S.C.  553(b].  For  these  same  reasons, 
the  PBGC  also  finds  that  good  cause 
exists  for  making  these  amendments 
effective  immediately.  See  5  U.S.C 
553(d)(3). 

Ttie  TOGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment 
innovation  or  the  abUity  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C 
801(2). 

List  of  Subjects  in  29  CFR  Part  2810 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing, 
^pendix  B  to  Part  2810  of  Chapter 
XXVI  of  Tide  29,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows:  .      •    i. 

PART  2610-PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  Part  2610 
'continues  to  read  as  foUows: 

Authority:  29  U.S.C.  1302(b)(3).  1306, 1307. 
as  amended  by  sec  9331.  Pub.  L 100-203, 101 
Stat  133a 

2.  Appendix  B  to  Part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
therein  a  new  entry  to  read  as  follows. 
The  explanatory  text  is  republished  for 
the  convenience  of  the  reader  and 
remains  unchanged. 

Appendix  B — Interest  Rates  for  Vahung 
Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  t>e  used  in  valuing  a  plan's 
vested  benefits  under  8  2610.23(b)  and  in 
calculating  a  plan's  adjusted  vested  benefits 
under  S  2610.23(c)(1): 


Fof  pramiuni  pa^^nsfit  yosre 


Raquirad 


Fetxuary  1968- 


7.14 


'Tlw  raquirsd  iiHawst  rata  islsd  abw*  «  aqusl 
to  80%  of  (ha  snnuil  yisU  ter  30i«ar  TreMi«y 
conlant  mahvMM.  as  laportad  in  Fadsrai  RMsrva 
SWMicai  Rstaasa  ai3  and  H.15.  tar  tw  calendw 
montti  pnaoMtng  Sw  cilBridsr  montti  in  «Mch  tha 
pranwjn)  peynisnt  yaar  tMQina. 

Issued  in  Washingtoa  DC  on  this  6tfa  day 
of  February  1989. 
KatfaleeD  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc  80-3472  PUed  2-14-89;  8:45  am] 

■ajJNQ  COK  TTSS-at-H 


29  CFR  Pert  2676 

Vshtetion  Of  Plen  Benefits  end  PMn 


AOCNCV:  Pension  Benefit  Guaranty 
Cor{K>ration. 

action:  Final  rule. 


r:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Wididrawal  (29  CFR  Part  2876).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
mtdtiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  tiie 
Employee  Retirement  Income  Seciuity 
Act  of  1974.  Section  2876.15(c)  of  tiie 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  Mardi  1969. 

EFFCCnvc  DATE  March  1, 1989. 

FOR  RJRTHBI  WirOWIIATIOIl  CONTACT! 

Deborah  C  Murphy.  Atiomey,  Office  of 
the  General  Counsel  (22500).  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Sti«et  NW..  Washington.  DC  20006: 202- 
778-6820  (202-778-6859  for  TTY  and 
TDD).  (These  are  not  toll-fi«e  numbers.) 

SUPPtEMCNTARV  WyOI— ATIOM:  The 

PBGC  finds  that  notice  of  and  public 
comments  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
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this  unendment  reflect  market 
conditions  that  are  as  nearly  current  aa 
possible  and  the  need  to  iasae  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  tfw 
beginning  of  the  period  to  wUdi  they 
apply.  (See  S  U.S.C  533  (b)  and  (d).) 
Because  no  general  notice  of  propoead 
rulemaking  is  required  for  this 
amendment  the  Reguiatoiy  Flextt>ility 
Act  of  1980  does  not  apply  (5  U.S.C 
801(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  die  economy  of  tlOO  million  or 


more:  or  create  a  major  increase  is  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  signtfkant  adverse  effects  on 
competition,  employment  investment  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Siib)M:ts  in  29  CFR  Part  2878 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing.  Part 
2678  of  Subchapter  H  of  Chapter  XXVI 
of  Htle  2a  Code  of  Federal  Regulations, 
is  amended  as  follows: 


PART  2070-VALUATION  OF  PLAN 
BBIEFIT8  AND  PLAN  ASSETS 
FOLLOWINQ  MASS  WITHDRAWAL 

1.  The  authority  dtation  for  Part  2876 
continues  to  read  as  foOowK 

Autinrity:  29  VJ&.C  ia02(bH3). 
1399(cMl)(D),  and  1441(bKl). 

2.  In  1 2876.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

92878.15    Intareat 


(c)  Interest  rates. 


Forvalualion 
dates  occunInQ 
in  Itie  month 


The  values  of  4 


MarcM968 09825     4)025     .0875     .0825     J)775     .07125     .07125     i)7125     .07125     .07125     .065     .085     .065     .065     .065     .06 


Issued  at  Waihington.  DC  on  this  eth  day 
ofFebmaryigea. 
KatysanP.UtfaS. 

Exeaitive  Dinctor,  Pauion  Benefit  Guaranty 
Corporation. 
(FR  Do&  a»-»i7S  FUwl  2-14-aS;  1:45  am] 


DEPARTMENT  OF  DEFENSE 

Ofllos  of  llw  Socfolwy 

32  CFR  Part  367 

[DoO  nredtve  SIMwl] 

Dologatlon  of  Authority,  ot  aL; 
AaaMant  Sacrotary  of  Dafanaa  (Hoalth 
Affaira) 


r.  Department  of  Defense. 
action:  Final  role. 


;  This  document  updates  the 
responsibilities,  functions,  relationships, 
and  authorities  of  the  ASD(Health 
Affairs)  as  follows:. 

(a)  Reference  to  a  repealed  statutory 
provision  that  established  the 
ASD(Health  Affairs)  as  an  ofBce 
required  by  law  has  been  deleted, 
consistent  with  changes  to  Title  10. 
United  States  Code  made  by  the 
Goldwater-Nidiols  DoD  Reorganization 
Act  (Pub.  L  99-433). 

(b)  Medical  research  (except  AIDS 
research),  whidi  has  been  transferred  to 
die  Director  of  Defense  Research  and 
Engineering,  has  been  deleted  from  die 
list  of  fimctiou  assigned  to  the 
ASD(Healdi  Affairs). 


(c)  The  DoD  Human 
Immunodeficiency  Wima  (HIV)  Program 
has  been  added  as  a  function  of  the 
ASD(Healdi  Affairs). 

(d)  Supervision  of  the  Defense 
Medical  Support  Activity  has  been 
identified  as  a  responsibility  of  the 
ASD(Health  Affairs). 
IFFECnvi  DATE  January  27, 1988. 
row  nMfTMM  WFOWIATIOW  CONTACT: 

Mr.  H.  Becker,  OfBce  of  the  Director  for 
Administration  and  Management 
Washington.  DC  20301-1155.  telephone 
202-087-0709. 
aUPPtBMNTAIIV  amMOHATION: 

list  of  Subjects  in  S2  CFR  Part  387 

Organization  and  management 
Accordingly,  32  CFR  Part  367  is 
revised  to  read  as  follows: 

PART  367— ASSISTANT  SECRETARY 
OF  DEFENSE  (HEALTH  AFFAIRS) 

367.1  Reiuuance  and  purpose. 

367.2  Definition.  •> 
367J    Responsibilities. 

367.4  FuBctiaos. 

367.5  Relationships. 
3674    Anmorities. 

Autfaofity:  10  U.S.C  136. 


(b)  Assigns  responsilulities,  functions. 
relationshiiM,  and  authorities,  as 
prescribed  herein,  to  the  ASD(HA). 


S  387.1 

This  Part  revises  32  CFR  Part  367  and 
pursuant  to  the  authority  vested  in  the 
Seoetary  of  Defense  under  10  U.S.C 

(a)  Designates  one  of  die  positions  of 
Asstetant  Secretary  of  Defense  as  die 
Assistant  Secretary  of  Defense  (Health 
Affairs)  (ASD(HA)). 


S  187.2 

DoD  CompoitentB.  The  Office  of  the 
Secretary  of  Defease  (OSD);  die  Military 
Departments;  the  Joint  Chiefs  of  Staff 
QCS);  die  Joint  Staff:  the  Unified  and 
Specified  Commands;  the  Office  of  the 
Inspector  General,  Department  of 
Defense  (OIG,  DoD);  the  Defense 
Agencies;  and  the  DoD  Field  Activities. 


S  387.3 

The  Assistant  Secretary  of  Defense 
(Health  Affairs)  (ASD(HA))  is  die 
principal  staff  assistant  and  advisor  to 
the  Secretary  of  Defense  for  cdl  DoD 
health  policies,  programs,  and  activities. 
Subject  to  the  direction  of  the  Secretary 
of  Defense,  the  ASD(HA)  is  responsible 
for  overall  supervision  of  the  health 
affairs  of  the  Department  of  Defense  and 
exercises  oversi^t  of  all  DoD  health 
resources.  The  ASD(HA)  shall: 

(a)  Develop  policies,  conduct 
analyses,  issue  guidance  on  DoD  plans 
and  programs,  and  advise  the  Secretary 
of  Defense,  as  appropriate. 

(b)  Develop  systems,  standards,  and 
procedures  for  the  administration  and 
management  of  approved  DoD  plans 
and  programs. 

(c)  Develop  plans,  programs,  actions, 
and  taskings  to  ensure  adherence  to 
DoD  health  policies  and  national 
security  objectives  and  to  ensure  that 
pro-ams  and  systems  are  designed  to 
accommodate  operational  requirements. 
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(d)  Establish  requirements  and 
standards  for  medical  facility  and 
material  acquisition  programs. 

(e)  Establish  requirements  for  DoD 
research  and  development  programs  in 
medical  fields.  Keep  abreast  of  technical 
developments  to  provide  for  their 
orderly  transition  to  operational  status. 
Make  recommendations  on  funding 
levels  Ua  DoD  research  and 
development  prograins  in  medical  fields 
and  the  Human  Immunodeficiency  Virus 
(HIV)  Program. 

(f)  Serve  as  program  manager  for  all 
DoD  health  and  medical  resources. 
Develop  the  medical  portion  of  the 
Defense  Guidance.  In  coordination  with 
the  Comptroller  of  the  Department  of 
Defense  (C  DoD)  and  the  Assistant 
Secretary  of  Defense  (Program  Analysis 
and  Evaluation)  (ASD(PA&E)).  review 
all  Program  Objective  Memoranda  and 
budget  submissions,  and  make 
determinations  regarding  priorities  and 
resources  for  health  and  medical 
programs.  Provide  input  to  Program 
Decision  Memoranda  and  Program 
Budget  Decisions  to  the  C  DoD,  and  the 
ASD(PA&E)  for  incorporation  into  the 
I^anning,  Programming,  and  Budgeting 
System  (PPBS)  process.  Monitor  the 
execution  of  approved  healdi  and 
medical  programs  by  the  DoD 
Components  and,  subject  to  the 
direction  of  the  Secretary  of  Defense, 
make  such  determinations  regarding 
priorities  and  resources  as  may  be 
required  to  achieve  DoD-wide  program 
objectives.  Serve  as  a  member  of  the 
Defense  Resources  Board. 

(g)  Review,  evaluate,  and  make 
recommendations  to  the  Secretary  of 
Defense  on  health  requirements  and 
priorities. 

(h)  Review  and  evaluate  plans  and 
programs  to  ensure  adherence  to 
approved  policies,  standards,  and 
resource  guidance  and  decisions. 

ti)  Promote  coordination,  cooperation, 
and  mutual  understanding  within  the 
Department  of  Defense  and  between  the 
Department  of  Defense  and  other 
Federal  Agencies  and  the  civilian 
community. 

(j)  Serve  on  boards,  committees,  and 
other  groups  pertaining  to  ASD(HA) 
functional  areas. 

(k)  Exercise  direction,  authority,  and 
control  over 

(1)  The  Office  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS). 

(2)  The  Defense  Medical  Support 
Activity  (DMSA),  which  includes  the 
Defense  Medical  Systems  Support 
Center  (DMSSC)  and  the  Defense 
Medical  Facilities  Office  (DMFO). 


{367.4   FundioiM. 
The  ASD(HA)  shaU: 

(a)  Carry  out  the  responsibilities 
dMcribed  in  §  367.3  for  the  following 
functional  areas: 

(1)  Medical  readiness. 

(2)  Preventive  medicine. 

(3)  Health  promotion. 

(4)  Health  benefits  programs. 

(5)  Drug  and  alcohol  abuse. 
(8)  Cost  containment 

(7)  Quahty  assurance. 

(8)  Medical  information  systems. 

(9)  DoD  HTV  Program  and  research  on 
acquired  immune  deficiency  syndrome 
(AIDS). 

(10)  Procurement  professional 
development  and  retention  of  medical 
and  dental  personnel,  and  related  health 
care  specialist  and  technicians. 

(b)  Perform  such  other  functions  as 
may  be  assigned. 

§  367.5    BelationsNpa. 

(a)  In  the  performance  of  assigned 
duties,  die  A^)(HA)  shall: 

(1)  Coordinate  and  exchange 
information  with  other  OSD  Officials 
and  heads  of  DoD  Components  having 
collateral  or  related  functions. 

(2)  CoHisult  as  appropriate,  with  the  C 
DoD.  and  the  ASD(PAftE)  to  ensure  that 
medical  planning,  programming,  and 
budget  activities  are  integrated  with  the 
DoD  PPBS. 

(3)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  or  other 
Federal  Agencies,  whenever  practicable, 
to  achieve  maximum  efficiency  and 
economy. 

(4)  Represent  the  Secretary  of 
Defense,  as  an  ex  officio  member,  on  the 
Board  of  Regents  of  the  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS). 

(b)  Other  OSD  officials  and  heads  of 
DoD  Components  shall  coordinate  with 
the  ASD(HA)  on  all  matters  concerning 
the  functions  in  §  367.4. 

§367.6   Authoritiea. 

The  ASD(HA)  is  hereby  delegated 
authority  to: 

(a)  Carry  out  the  responsibilities  and 
functions  described  in  §  S  367.3  and 
367.4. 

(b)  Issue  orders,  DoD  Instructions, 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
5025.1-M  regarding  the  accomplishment 
of  functions  and  responsibilities 
delegated  by  the  Secretary  of  Defense  in 
this  part  Orders  and  Instructions  to  the 
Military  Departments  shall  be  issued 
through  the  Secretaries  of  those 
Departments,  or  their  designees.  Orders 
and  Instructions  to  Unified  or  Specified 
Commands  shall  be  issued  through  the 
Chairman.  Joint  Chiefs  of  Staff  (CJCS). 


(c)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  7750.5,  as  necessary. 

(d)  Communicate  directiy  with  heads 
of  DoD  Components.  Communications  to 
the  Commanders  of  the  Unified  and 
Specified  Commands  shall  be 
coordinated  through  the  CJCS. 

(e)  Make  determinations  on  the 
uniform  implementation  of  laws  relating 
to  separation  fix>m  the  Military 
Departments  due  to  physical  disability 
as  prescribed  in  DoD  Directive  1332.18. 

(f)  Develop,  issue,  and  maintain 
regulations,  with  the  coordination  of  the 
Kfilitary  Departments,  as  necessary  and 
appropriate  to  fulfill  the  Secretary  of 
Defense's  responsibility  to  administer 
Chapter  55  of  10  U.S.C 

(g)  Establish  arrangements  for  DoD 
participation  in  nondefense 
governmental  programs  for  which  the 
ASD(HA)  has  been  assigned  primary 
cognizance. 

(h)  Communicate  with  other 
Government  Agencies,  representatives 
of  the  legislative  branch,  and  members 
of  the  pubUc,  as  appropriate,  in  carrying 
out  assigned  functions. 
TM.  Bymnn. 

Alternate  OSD  FederaJ  Register  Liaison 
Officer. 

February  9, 1989. 

(FR  Doc  ae-3522  FUed  2-14-88;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvica 

36  CFR  Parta  211. 217,  and  251 


Appeal  Of  DcciiKNii  i«oticarrang 
National  Foraat  Syatam 

agency:  Forest  Service.  USDA. 

ACTKNt  Final  rule;  technical 
amendment 


summary:  This  rule  makes  a  technical 
change  in  the  Forest  Service 
administrative  appeal  procedures  to 
make  explicit  that  the  new  procedures 
set  forth  in  the  recentiy  adopted  rules  at 
36  CFR  Parts  217  and  251,  Subpart  C 
apply  to  decisions  made  on  or  after 
February  22, 1989.  The  administrative 
appeal  procedures  at  36  CFR  211.18  will 
remain  in  effect  for  any  decision  signed 
before  February  22.  This  action  is 
necessary  to  avoid  inconsistent 
interpretations  by  Forest  Service 
officials  and  the  public  as  well  as  to 
prevent  one  decision  being  appealed  by 
multiple  parties  imder  two  separate 
rules. 


:  This  rak  i»  •Ssclive 

F«bnMnra.t9a». 

MM  RamMR  MPOMMTMM  COMT ACT 
KaAtyu  C  HaoMr.  Pio^ain  Aaidyst 
National  Pocwt  Syttam.  Poraat  Service. 
VS.  Department  of  A^kaltuie.  (202) 
382-«346. 

January  a.  IIM.  at  M  Fit  3342.  Part  VL 
Ibe  SecralHy  of  Agricnhure  gave  notke 
of  adoptioB  of  two  new  ralee  to  provide 
a  proceea  for  appeal  of  dedsiona  of 
Forest  Service  offidak  related  to 
managanent  of  die  National  Foreat 
Syatem.  The  new  rales  at  36  CFR  Part 
251.  Subpart  C  provide  appeal 
prooedares  applicable  to  holdos  of  or 
applicants  fior  apodal  nae 
authorizations.  The  new  rules  at  36  CFR 
Part  217  provide  a  new  process  for 
appeal  of  National  Forest  System  plan 
and  project  dedaioos.  The  new  rules 
replace  the  current  administrative 
appeal  procedures  at  36  CFR  211.18. 

hi  order  to  provida  an  orderly 
transition  between  the  use  of  the  current 
rule  and  implementation  of  the  new 
rules,  the  final  rulemaking  amended  36 
CFR  211.18  to  provide  that  those  rules 
would  not  apply  ''to  any  request  to 
appeal  (emphasis  added)  filed  after 
February  22. 1980."  By  linking 
applicability  of  the  rules  to  a  request  to 
appeal  rather  than  to  the  date  of  a 
decision.  Ae  final  ralemaldng 
inadvertently  created  the  potential  for 
the  same  decision  being  appealed  by 
different  parties  under  both  the  current 
rule  and  the  new  rales.  The  language 
also  inadvertently  extended  the 
application  of  the  current  rules  one  day 
beyond  the  effective  date  of  the  new 
rules.  Neither  of  these  effects  was 
intended.  Thus,  a  technical  amendment 
is  nBUiasarj  to  prevent  the  possibility  of 
one  dedsion  being  appealed  under  two 
separate  rules  and  to  avoid 
administrative  and  public  confusion  and 
uncertainty  as  to  when  the  new  rales 
apply. 

Accordin^y.  the  rules  at  36  CFR 
211.18.  Part  217,  and  Part  251,  Subpart  C 
are  being  amended  to  tie  the 
determination  of  which  rule  is 
applicable  to  the  date  a  decision  is 
rendcnred.  rather  than  to  the  date 
someone  appeals  a  decision.  The 
amendment  malies  clear  that  appealable 
dedaioos  signed  on  or  after  February  22. 
198a  are  subiect  to  36  CFR  Part  217  and 
Part  2S1.  Solqiart  C  Appealable 
dedsioBS  made  prior  to  February  22  will 
remain  sab^  to  the  appeal  procedures 
of  the  cnrrent  rule  at  36  CFR  211.18. 

This  action  is  a  technical  correction  of 
the  rales,  is  necesswy  to  provide  an 
orderly  transition  to  the  new  rales  and 
to  ensure  all  potential  appellants  equal 
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treatment  and  access  to  the  ralea.  and 
does  not  represent  a  dMnga  In  Afancy 
poUcy  or  intended  piooeduraa.  Because 
of  its  technical  natofe.  this  final  rule  wiU 
not  have  a  significant  effect  on  the 
himian  environment  individually  or 
cumulatively. 

Controlling  Papenvotk  Burdens  on  the 
PubUc 

This  rules  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  informatiaa  collection 
requirements  as  defined  in  5  CFR  Part 
1320  and  therefore  imposes  no 
paperwork  burden  on  the  public 

listofSubiects 

36CFRPart211 

Administrative  practice  and 
procedure.  National  forests. 

36CFRPart217 

Administrative  practice  and 
procedure.  National  forests. 

36CFRPaii251 

Administrative  practice  and 
procedure,  Hectric  power,  National 
forests.  Public  lands— rights-of-way. 
Reporting  and  recordkeeping 
requirements.  Water  resources. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Chapter  n  of  Htle  36  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  2t1— AOmNnmATION 

1.  The  authority  dtation  for  Part  211 
continues  to  read  as  follows: 


:WSUta6,a>aiiMBdedsecl. 

33  Stat  Ca  (M  U.S.C  551. 472). 

Subpart  B—AppMl  Of  OncWons 


2.  Revise  the  last  sentence  of 
paragraph(8)  of  §  211.18  to  read  as 
follows: 

1211.18   Appeal  of  deciaiona  of  toraat 


(s)  •  *  •  The  procedures  of  this 
section  shall  not  apply  to  any  decision 
of  a  forest  officer  made  after  February 

2i.igea 

PART  217-REQUCST1NQ  REVIEW  OF 
NATIONAL  FOREST  PLANS  AND 
PROJECT  DECISIONS 

3.  The  authority  dtation  for  Part  217 
continues  to  read  as  follows: 

AMdMcky:  IS  US.C  SSI.  472. 

4.  Revise  1 217.19(a)  to  read  as 
follows: 


1217.18 

(a)  The  appeal  prooadares  estafaUsbed 
in  this  part  apply  to  all  appealable 
dedaion  documents  si^ied  on  or  after 
Fefaraary  22. 19ea 


PART  251— LAND  USES 


ofDadakMia 
•o  Occupancy  and  Uaa  of 


5.  The  authority  dtation  for  Subpart  C 
continues  to  read  as  fbllowr  ( 

Aiidiafily:18U.SX.472.S51.  ' 

6.  Revise  I  251.102  to  read  as  follows: 


S2S1.102    App8cabWyandalfctlve( 

(a)  Except  where  applicants  or 
holdl<Brs  elect  the  dedsion  review 
procedures  of  Part  217  of  this  chapter, 
appealable  dedsions  arising  from  the 
issuance,  approval,  and  administration 
of  written  instruments  authorizing 
occupancy  and  use  of  National  Forest 
System  lands  made  on  or  after  February 
22. 1980.  shall  be  subject  to  the 
procedures  of  this  part 

(b)  Dedsions  made  before  February 
22, 1969,  arising  from  the  issuance, 
approval,  and  administration  of  written 
instruments  authorizing  occupancy  and 
use  of  National  Forest  System  landa 
shall  be  subject  to  appeal  under  the 
provisions  odf  36  CFR  211.18. 

Date:  Feburary  10, 1968. 
GaoisB  M.  Leooaid, 
Associate  Chief. 

[FR  Doc  88-3573  FOed  2-14-80: 8:45  an^ 
aajJMO  oooc  34i«-iihi 


38  CFR  Parts  228  and  251 

MIrarals  and  Land  Uaaa 

AOCNCV:  Forest  Service.  USOA. 

action:  Final  rule;  technical 
amendment 

summary:  The  Forest  Service  is 
amending  its  rules  on  Locatable 
Minerals  at  36  CFR  Part  228.  SalHIMrt  A. 
and  on  Special  Uses  at  36  CFR  Part  251. 
Subpart  B,  to  display  the  OMB  control 
numbers  for  information  collection 
requirements  in  these  rules.  This  action 
is  necessary  to  comply  with  the  rules  at 
5  CFR  Part  1320  governing  control  of 
paperwork  burdens  on  the  public. 

EFFCCnvK  date:  February  IS.  1989. 


I^TMN  OONTACTt 

Marian  P.  Connolly,  Regulatory  Officer. 
Forest  Service,  USDA.  P.O.  Box  9600a 
Washington.  DC  20000-6090,  (202)  235- 
148& 


1 


\ 
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rARV  WPOWMATIOW.  The 
Office  of  Management  and  Budget 
(OMB)  rules  at  5  CFR  Part  1320 

implement  the  Paperwork  Reduction  Act 
and  require  Federal  agendes  to  obtain 
OMB  review  (rf  information 
requirements  imposed  on  the  public  in 
their  rales.  Upon  dearance  of  an 
information  requirement  OMB  assigns  a 
control  number.  The  rules  at  5  CFR 
1320.4(a)  requires  the  agency  to  display 
the  currently  vaUd  OMB  control  number 
and  ejqiiration  date. 

The  Forest  Service  has  discovered 
that  through  administrative  overngfat  it 
has  failed  to  amend  its  rules  to  display 
the  required  control  numbers  after  it 
obtained  OMB  approval  of  the 
information  requirements  in  its  rules  oia 
Locatable  Minerals  and  Special  Uses. 
This  rulemaking  corrects  that  ovenight 

List  of  Subjects 

36  cm  Part  228 

Administrative  practice  and 
procedure.  Environmental  protection. 
Mineral  resources,  National  forests. 
Surety  bonds. 

36  CFR  Part  XI 

Electric  power.  Mineral  resources. 
National  forests.  Ri^ts-of-way,  Water 
resources. 

Therefore,  for  the  reasons  set  fmth  in 
the  preamble.  Qiapter  II  of  Title  36  of 
the  Code  of  Federal  Regulations  is 
hereby  amended  as  fdlows: 

PART  22»-[AMENDED] 

1.  The  autiiority  dtation  for  Part  228 
continues  to  read: 

Authority:  30  Stat  35  and  36.  as  amended 
(16  U.S.C  478, 551).  and  94  Stat  240). 

Subpart  A— (Amandad] 

2.  Revise  §  228.4  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 


9228.4    Planol 
lntafit"'~raqulfeiiianls* 

*        •        *        *        • 

(g)  The  information  required  to  be 
included  in  a  noti^  of  intent  or  a  plan  of 
operations,  or  supplement  or 
modification  thereto,  has  been  assigned 
Office  of  Management  and  Budget 
Contit)!  #0596-0022.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  a 
few  minutes  for  an  activity  involving 
little  or  no  surface  disturbance  to 
several  months  for  activities  involving 
heavy  capital  investments  and 
significant  surface  disturbance,  with  an 
average  of  2  houre  per  individual 
response.  This  indudes  time  for 
reviewing  instractions,  searching 


existing  data  sourcca,  gattiering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  die  collection 
of  information.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  tills  collection  of 
information,  including  suggestions  for 
reducing  tids  burden,  to  CSiief  (2800), 
Forest  Service,  USDA.  P.O.  Box  96090. 
Washington,  DC  20090-6090  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  Washington.  DC  20503. 

PART  251-4AMENDED) 

Subpart  B-{Aroandad] 

3.  The  autiiority  dtation  for  Subpart  B 
continues  to  read: 

Authority:  16  U£.C  472. 551. 1134. 3210;  30 
U.S.C  185;  43  \iS.C  1740, 1761-1771. 

4.  Subpart  B  is  amended  by  adding  a 
new  S  251.65  to  read  as  follows: 


I2S1.6S 


(a)  The  roles  of  tiiis  subpart  governing 
spedal  use  applications  (§  251.54)  and 
modifications  of  spedal  use 
authorizations  (9  251.61)  spedfy  the 
information  that  applicants  for  special 
use  authorizations  or  hdden  of  existing 
authorizations  must  provide  in  order  for 
a  Forest  officer  to  act  on  a  request  As 
such,  these  rules  contain  information 
requirements  as  defined  in  5  CFR  Part 
1320.  These  information  requirements 
are  assigned  control  number  0596-0082. 

(b)  Public  reporting  burdens  for  this 
collection  of  ir^ormation  is  estimated  to 
vary  from  a  30  minutes  in  very  simple 
cases  to  several  months  for  extremely 
complex  requests  for  authorizations, 
with  an  average  of  4  houn  per  response. 
This  estimate  indudes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniformation.  Send  conunents 
regarding  the  burden  estimate  or  any 
other  aqjed  of  this  collection  of 
information,  indoding  suggestions  for 
reducing  this  burden  to  Chief  (2700) 
Forest  Service.  USDA.  P.O.  Box  96090, 
Washington.  DC  20090-6090  and  to  the 
Office  of  Information  and  Regulatory 
Affaire,  Office  of  Management  and 
Budget  Washington.  DC  20503. 

Date:  February  9, 1989. 

G«orga  M.  Laooard. 

Associate  Chief. 

[FR  Doc.  80-3511  Filed  2-14-89: 8:45  am] 

anjJNG  COOE  M1S-1t-« 


DEPARTMBTT  OF  COMMERCE 

Patent  and  Tlradamartc  Offloa 

37  CFR  Parte  1  and  2 

[Docfcat  No.  81024-80181 

Ravi  lion  of  Patent  and  TredanHrk 
Fa 


AOENCV:  Patent  and  Ttademark  Office, 

Commerce. 

ACTKNC  Final  rule. 


:  The  Patent  and  Trademark 
Office  (FTO)  is  amending  the  rules  of 
practice  in  patent  and  trademark  cases. 
Parts  1  and  2  of  Tide  37.  Code  of  Federal 
Regulations,  to  adjust  patent  fee 
amounts  and  to  reduce  certain 
trademark  fee  amounts.  The  Office  will 
be  extending  the  comment  period  on  the 
proposed  amendments  of  the  rales  of 
practice  in  patent  cases,  which  would 
darify  requirements  in  the  filing  of 
appUcations  and  provide  for  procedures 
for  applicants  to  cure  certain  defects  in 
the  filhig  of  appbcations.  After 
comments  are  received,  the  PTO  will 
issue  a  notice  of  final  rulemaking 
addressing  these  proposals. 

Establishment  and  adjustment  of 
patent  fees  is  provided  for  by  section  6 
and  section  41  of  Tide  35,  United  States 
Code,  and  section  103(b)  of  Pub.  L.  100- 
703.  Establishment  and  adjustment  of 
trademark  fees  is  provided  for  by 
section  31  of  the  iVademark  (Lanham) 
Act  of  1946,  as  amended  (15  U.S.a  1113) 
and  section  103(a)  of  Pub.  L 100-703. 
EFFECnVC  DATE  ^ril  17, 1966. 


RM  niRTHCR  aWMMATKM  OONTACTt 
Frances  Midialkewicz  by  telephone  at 
(70S)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
SUPPLEMENTAnv  awowMATioii  Patent 
fees  were  set  on  Odober  1, 1982,  in 
accordance  with  the  provisions  of  Tide 
35.  United  States  Code  (Pub.  L  97-247). 
Patent  fees  were  adjusted  effective 
October  5, 1985,  in  accordance  with  the 
provisions  of  Utie  35,  United  States 
Code.  Ttedemark  fees  were  set  on 
October  1, 1982,  in  accordance  with  die 
provisions  of  section  31  of  the 
Trademark  (Lanham)  Ad  of  1946.  as 
amended  (15  U.S.C  1113)  and  adjusted 
on  October  1, 1966,  in  accordance  witii 
the  provisions  of  that  Act  and  Tide  35. 
On  November  6, 1986,  legislation 
modifying  the  way  fee  adjustments 
could  be  made  was  enacted  as  Pub.  L 
99-607.  The  fee  adjustment  provisions  of 
Pub.  L.  99-607,  section  3(b)  and  section 
3(b)  expired  on  September  -30, 198a  On 
November  19, 1988,  legislation  extending 
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section  3(a)  and  section  3(b)  of  Pub.  L 
99-e07  was  enacted  as  Pub.  L  100-703. 
Therefore,  patent  and  trademark  fee 
adjustments  were  guided  by  the 
provisions  of  Title  35.  United  States 
Code,  and  the  Trademark  (Lanham)  Act 
of  1946,  as  amended  (15  U.S.C.  1113). 
and  by  Pub.  L 100-703. 

The  Patent  and  Trademark  Office  is 
amending  37  CFR  2.6  to  reduce  the  fee 
for  filing  an  application  for  trademark 
registration  from  $200  to  $175  per  class. 
The  Office  also  is  reducing  the  fee  for 
recording  trademark  assignments  and 
agreements  or  other  papers  relating  to 
the  property  in  a  registration  or 
application  bom  $100  to  $8  for  each 
mark  in  the  same  doctmient. 

Effective  October  1. 1962.  trademaiic 
operations  within  the  Office  became  100 
percent  user-fee  funded.  Experience  to 
date  has  demonstrated  that  the  fees  first 
established  in  October  1962,  and  as  later 
adjusted  in  October  1986,  are  more  than 
adequate  to  meet  total  trademark 
function  costs.  At  the  end  of  fiscal  year 
1968.  total  trademari(  function  fees 
exceeded  total  trademark  function  costs 
by  approximately  $10  million.  Left 
undisturbed,  it  is  projected  that  the 
current  trademark  fee  structure  will 
result  in  an  additional  $12.7  million  in 
excess  fees  over  the  course  of  the  next 
three-year  fee  cycle.  Thus,  by  the  end  of 
fiscal  year  1991.  total  trademark  fees  are 
projected  to  exceed  total  trademark 
costs  by  almost  $23  million  if  the  current 
fee  structure  remains  in  place. 

In  this  light  the  Office  is  reducing 
both  the  trademark  application  and 
assignment  fees.  Reducing  the 
application  fee  to  $175  would  be 
consistent  with  the  legislative  history 
surrounding  passage  of  Pub.  L  97-247.  In 
its  report  (H.  Rep.  No.  97-542.  May  17. 
1962),  die  House  Committee  on  the 
Judiciary  stated  that  "It  is  expected  that 
the  Commissioner  will  set  the 
(trademark]  fees  in  a  way  that  the  filing 
fee  will  be  kept  as  low  as  possible  to 
foster  use  of  the  Federal  registration 
system."  The  application  filing  fee  from 
October  1962  to  October  1966  was  $175. 
The  filing  fee  was  increased  in  1986  to 
$200  in  an  effort  to  recover  a  greater 
percentage  of  the  actual  costs  incurred 
in  the  processing  of  trademark 
applications.  While  the  reduction  will 
increase  the  discrepancy  between  the 
application  filing  fee  and  our  projected 
unit  cost  the  size  of  the  current 
"surplus,"  as  well  as  the  objective  of 
encouraging  filings,  supports  the  action. 

Reducing  the  fee  for  recording 
trademark  assignments  to  $6  for  each 
mark  makes  such  fees  consistent  with 
those  for  the  recording  of  patent 
assignments. 


While  the  fee  reductions  still  will 
leave  a  healthy  "surplus,"  prudence 
suggests  that  further  reductions  be  held 
in  abeyance  pending  implementation  of 
"The  Trademark  Law  Revision  Act  of 
1968"  (Pub.  L 100-667).  The  Act  among 
other  things,  permits  applicants  to  file 
applications  for  Federal  trademark 
registrations  based  upon  a  bona  fide 
"intent-to-use"  the  mark  in  commerce. 
Implementation  of  "intent-to-use" 
legislation  will  require  the  Office  to 
incur  additional  expenditures,  such  as 
increased  personnel  costs  and  improved 
computer  capabilities.  The  Office  will 
review  its  trademark  fee  structure 
approximately  18  months  from 
implementation  and  propose  further  fee 
adjustments  if  warranted,  but  will  not 
pwpoae  to  adjust  the  application  and 
assignment  fees. 

Even  absent  "intent-to-use."  the 
Office  will  probably  be  required  to 
upgrade  its  computer  capabilities  within 
the  near  future.  Moreover, 
implementation  of  an  automated 
trademark  assignment  system,  now 
scheduled  for  fiscal  year  1990.  and  other 
improvements  in  automated  searching, 
will  result  in  increased  demands  on 
trademaric  resources. 

Background 

Provisions  of  Title  35  and  Tide  IS, 
United  States  Code,  and  Pub.  L  100-703 
Which  Affect  This  Notice  of  Final 
Rulemaking 

Patent  and  Trademark  Office  fees  are 
authorized  by  35  U.S.C  41  and  35  U.S.C 
376.  Section  41(a)  of  Tide  35.  United 
States  Code,  establishes  a  number  of 
statutory  fees.  Among  the  more 
significant  of  these  are  fees  for  filing  a 
patent  application  and  issuing  a  patent 
Certain  other  fees,  such  as  appeal  fees, 
the  fee  for  filing  a  disclaimer,  fees  for 
filing  petitions  seeking  to  revive  an 
abandoned  application  and  for 
extensions  of  time  also  are  set  in  35 
U.S.C  41(a].  Section  41(b)  of  Tide  35. 
United  States  Code,  sets  forth  the 
statutcHy  fees  for  maintaining  a  patent 
in  force  if  the  application  was  filed  on  or 
after  August  27. 1982. 

The  provisions  of  Pub.  L  96-^17  also 
establish  maintenance  fees  for  patents 
other  than  design  and  plant  patents 
issued  on  applications  filed  on  or  after 
December  12, 1960  and  before  August  27, 
1962.  These  maintenance  fees  are  to 
recover  25  percent  of  the  estimated  cost 
to  the  Office  of  processing  patent 
applia«tions. 

Section  1  of  Pub.  L  97-247  authorized 
the  reduction  by  SO  percent  in  the  fees 
paid  under  35  U.S.C.  41(a)  and  35  U.S.C. 
41(b)  by  independent  inventors,  small 
business  concerns,  and  nonprofit 


organizations,  who  meet  the  definitions 
established.  Section  1(a)(2)  of  Pub.  L  99- 
607  makes  this  provision  permanent  in 
35  U.S.C.  41(h). 

Section  41(f)  of  Tide  35,  United  States 
Code,  provides  that  fees  established  in 
35  U.S.C.  41(a)  and  35  U.S.C  41(b).  "may 
be  adjusted  by  the  Commissioner  on 
October  1. 1985,  and  every  third  year 
thereafter,  to  refiect  any  fluctuations 
occurring  during  the  previous  three 
years  iii  the  Consumer  Price  Index,  as 
determined  by  the  Secretary  of  Labor." 
Section  41(f)  also  provides  that  changes 
of  less  than  one  percent  may  be  ignored. 
Public  Law  100-703  makes  no 
modifications  to  35  U.S.C.  41(f). 

Sction  41(d)  of  Tide  35,  United  States 
Code,  provides  that  the  "Commissioner 
will  establish  fees  for  all  other 
processing,  services,  or  materials  related 
to  patents"  which  are  not  covered  in  35 
U.S.C  41(a)  and  35  U.S.C.  41(b).  "to 
recover  the  estimated  average  cost  to 
the  Office  of  such  processing,  services 
or  materials." 

Section  103(b)  of  Pub.  L  100-703 
changes  the  way  fees  established  under 
35  U.S.C.  41(d)  can  be  adjusted.  For 
fiscal  years  1999. 199a  and  1991.  the 
Commissioner  cannot  increase  fees 
esUblished  under  35  U.S.C.  41(d)  except 
for  the  purposes  of  making  adjustments 
which  in  the  aggregate  do  not  exceed 
fluctuations  during  the  previous  three 
years  in  the  Consumer  Price  Index, 

Section  103(b)  of  Pub.  L 100-703 
provides  that  the  Commissioner  cannot 
establish  additional  fees  under  35  U.S.C 
41(d)  during  fiscal  years  1969, 1900,  and 
1901. 

Section  376  of  Tide  35.  United  States 
Code,  authorizes  the  Commissioner  to 
set  fees  for  patent  applications  filed 
under  the  Patent  Cooperation  Treaty. 
The  fees  under  the  Patent  Cooperation 
Treaty  are  keyed  to  full  cost  recovery  of 
the  processing  costs  under  the  Treaty. 
Public  Law  100-703  makes  no 
modifications  to  35  U.S.C  376. 

Section  31  of  the  Trademark  (Lanham) 
Act  of  1946.  as  amended  (15  U.S.C.  1113) 
authorizes  the  Commissioner  to 
establish  fees  for  the  filing  and 
processing  of  an  application  for  the 
registration  of  a  trademark  or  other 
mark,  and  for  all  other  services  and 
materials  relating  to  trademarks  and 
other  marks.  No  fee  for  the  filing  or 
processing  of  an  application  for  the 
registration  of  a  trademark  or  other 
marii  or  for  the  renewal  or  assignment  of 
a  trademark  or  other  mark  will  be 
adjusted  more  than  once  every  tliree 
years.  The  House  Committee  on  the 
Judiciary,  in  a  report  that  accompanied 
HJl.  6260,  which  ultimately  was  enacted 
as  Pub.  L  97-247,  recommended  a 
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trademaric  fee  schedule  to  the 
Commissioner  wdiich  was  established  by 
a  rule  published  in  the  Federal  Registar 
on  July  sa  1962.  at  47  FR  33086.  effective 
October  1. 1982.  A  final  rule  to  increase 
the  trademark  application  filing  fee  per 
class  and  the  fee  for  copies  of 
tradmnarks  was  published  in  the 
Federal  Registar  on  August  4. 1966,  at  51 
FR  28052.  llie  increased  fees  became 
effective  on  October  1. 1968. 

Section  103(a)  of  Pub.  L 100-703 
changes  the  way  fees  established  under 
the  Trademaric  (Lanham)  Act  of  1946.  as 
amended  (15  U.S.C  1113)  can  be 
adjusted.  For  fiscal  years  1980, 1990.  and 
1991.  the  Commissioner  cannot  increase 
fees  established  under  the  Act  except 
for  the  purposes  of  making  adjustments 
which  in  the  aggregate  do  not  exceed 
fluctuations  during  the  previous  tliree 
years  io  the  Consumer  Price  Index. 

Section  103(a)  of  Pub.  L 100-703 
provides  that  the  Commissioner  cannot 
establish  additional  fees  under  the 
Trademark  (Lanham)  Act  of  1946,  as 
amended  (15  U.S.C  1113)  during  fiscal 
years  1960. 1990.  and  1991. 

However,  as  described  above,  the 
Office  is  only  reducing  the  fee  for  filing 
an  an>lication.  per  class,  and  the  fee  for 
recording  trademark  assignments  and 
agreements  or  odier  papers  relating  to 
the  property  in  a  regLstratian  or 
application. 

Final  Rule 


General  Procedurea 

.  Cost  Cakulatioas 

The  Office  calculated  unit  costs  for  all 
fees  based  on  OMB  Circular  A-2S.  "User 
Fees,"  and  OMB  Cfrcnlar  A-13a 
"Management  of  Federal  Information 
Resources."  Costs  were  determined  fitmi 
the  best  available  records  (for  example, 
the  1987  end  of  fiscal  year  financial 
statements  for  die  Office)  and  included 
direct  and  indirect  costs  to  the  Office  of 
carrjring  out  the  activity,  as  directed  by 
OMB  C^tndar  A-25.  To  estimate  costs 
for  the  three-year  fee  cycle.  April  1989- 
March  1992,  the  1987  actual  costs  were 
adjusted  by  the  inflation  rates  from 
October  1988  dmnigh  March  1989.  and 
then  by  a  mid-cycle  inflation  rate  for  the 
period  April  1989-March  1992.  The  total 
inflatioo  rate  was  12.644  percent  derived 
inm  the  Administration's  inflation 
projection. 

Workload  Projectioaa 

Determination  of  future  year 
workloads  varies  by  fee  code.  Principal 
workload  projection  techniques  are  as 
follows: 

Patent  and  trademark  application 
workloads  were  projected  from 
statistical  regression  models  using 


recent  application  trends.  Asscxnated 
application  workloads,  for  example, 
patent  claims  and  extensions  of  time, 
grow  relative  to  patent  applications. 
Patent  issues  are  projected  from  an  in- 
house  patent  productivity  model  and 
reflect  examiner  production 
achievements  and  goals.  Patent 
maintenance  fee  workloads  utilize 
patents  issued  3,5. 7.5  and  11.5  years 
prior  to  payment  and  assume  payment 
rates  of  80  percent  50  percent  and  25 
percent  reflectively.  Trademaric 
affidavits  and  renewals  are  based  on 
prior  year  registrations  and  renewal 
trends.  Service  fee  workloads  follow 
linear  trends  from  prior  year  activities. 
All  workload  estimates  are  approved  by 
the  manager  responsible  for  the  fee 
program. 

Policy  for  Applying  the  Consumer  Price 
Index 

The  Office  of  Management  and  Budget 
has  determined  that  the  Patent  and 
Trademark  Office  should  use  Consumer 
Price  Index-U  (CPI)  to  adjust  patent 
fees.  The  Department  of  Labor's 
Consumer  Price  Index  is  made  public 
approximately  twenty-(me  dajrs  after 
the  end  of  the  month  being  calculated. 
The  time  lag  between  the  initiation  and 
the  completion  of  the  rulemaking 
process  dictates  that  the  December  1968 
throu^  March  1986  teflation  rate  be 
projected.  The  Administration's 
projected  cumulative  CPI  for  the  three- 
year  period.  April  1986^<farcb  I960,  is 
10.311  percent 

The  fee  amounts  being  adopted  by 
this  rule  package  were  adjusted  by  the 
CPI  that  was  projected  in  1988,  i.e.. 
10.303  percent  Since  this  is  less  dian  the 
amount  the  Office  has  determined  to  be 
the  actual  projected  rate  and  that 
applying  the  updated  projection  of 
10.311  percent  would  have  a  ne^igible 
effect  on  the  fee  amounts,  no  changes 
have  been  made. 

Rounding  lYooednres 

After  application  of  the  10.303  percent 
projected  fluctuation  in  the  Cn  to  fees, 
amounts  were  rounded  by  applying 
standard  arithmetical  rules  so  that  the 
amounts  rounded  would  be  de  minimis 
and  convenient  to  the  user.  Fees  of  $100 
or  more  were  rounded  to  the  nearest 
$10.  Fees  between  $10  and  $99  were 
rounded  to  the  nearest  even  number  so 
that  the  comparable  small  entity  fee 
would  be  a  whole  number.  Fees  under 
$2  were  rounded  for  convenience. 

Since  the  amounts  of  the  patent  fees 
that  went  into  effect  on  October  5, 1985 
were  rounded  after  application  of  the 
Consumer  Price  Index,  a  first  step  in 
calculating  new  fee  amounts  was  to 
eliminate  any  effects  of  rounding  prior 


years'  fee  adjustments.  For  example.  35 
U.S.C.  41(a).  sets  the  patent  application 
filing  fee  at  $300.00  Applying  die  11.8 
percent  CPI  for  die  period  1983-1985 
resulted  in  an  allowable  increase  to 
$335.40.  This  amount  was  rounded  to 
$340.00.  For  purposes  of  this  fee 
adjustment  process,  die  base  used  to 
adjust  fees  for  the  next  fee  cycle  was  the 
"unrounded"  fee  amount  te.,  die  $335.40 
for  patent  application  filing  fees. 
Similarly,  the  cost  for  certifying  Office 
records  was  $2.70.  This  amount  was 
rounded  to  $3  J)0.  For  purposes  of  this 
fee  adjustment  process,  die  base  was 
the  unrounded  amount  of  $2.70. 

It  should  be  noted  that  following 
routine  rounding  off  practices  can  result 
in  some  fee  items  being  adjusted  by 
more  or  less  than  CPL  This  divergence 
from  the  CPI  ceiling  will  only  exist  in  the 
short  term  because  of  the  policy  of 
applying  the  CPI  adjustment  factor  to 
the  unrounded  amount  from  the  previous 
fee  cycle. 

Rule  Changes  Under  Title  35  and  Title 
15,  United  States  Code  and  Pub.  L  100- 
703 

Statutory  patent  fees  established 
under  35  U.S.a  41(a)  and  35  U.S.C  41(b) 
are  adjusted  in  accordance  with  35 
U.S.C.  41(f)  to  reflect  any  fluctuations 
occurring  during  dte  previous  three 
years  in  the  CPL 

Non-statutory  patent  fees  established 
under  35  U.S.C  41(d)  are  adjusted  in 
accordance  with  section  103(b)  of  Pub. 
L 100-703  to  reflect  in  the  aggregate, 
any  fluctuations  occurraig  during  the 
previous  three  yean  (April  1006  March 
1989)  in  the  Consimier  Price  Index,  as 
determined  by  the  Secretary  <rf  Labor. 

Fees  established  under  35  U.S.C  378 
are  adjusted  to  recover  the  hill  cost  of 
processing  under  the  Patent  Cooperation 
Treaty.  International  patent  fees  under 
37  CFR  1.402  are  related  to  patent  fees 
established  under  35  U3.a  41(a)  and 
are  adjusted  to  reflect  fluctoations  in  the 
CPI. 

For  fees  established  under  section  31 
of  the  Trademark  (Lanham)  Act  of  1946. 
as  amended  (15  U.S.C.  1113).  die  Office 
is  reducing  the  fee  for  filing  an 
application,  per  class,  and  the  fee  for 
recording  trademark  assignments  and 
agreements  or  other  papers  relating  to 
the  property  in  a  registration  or 
application  as  fully  decribed  above. 

Fee  Adjustment  Methodology 

1.  Projected  Actual  Costs 

The  projected  actual  costs  for  ell  fee 
items  were  calculated  by  applying  the 
principles  of  OMB  Circulars  A-2S  and 
A-130. 
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a.  Statutory  patent  fees  were  derived 
by:  (1)  Identifying  those  operational 
units  of  the  Office  involved  in.  or 
contributing  ta  the  processing  of  a 
patent  application  throu^  all  phases  of 
examination;  (2)  identifying  and 
certifying  actual  fiscal  year  1987 
obligations  incurred  by  the  operational 
units  in  processing  an  application;  (3) 
projecting  those  obligations  to  the 
period  of  April  1989  through  March  1992 
in  accordance  with  approved  budgets 
and  future  year  budget  targets;  and  (4) 
increasing  the  obligations  projected  for 
the  period  of  April  1989  through  March 
1982  by  the  Administration's  estimates 
for  Federal  pay  raise  adjustments  and 
projected  iniDation.  Projected  actual 
costs  for  April  ig89-March  1992. 
$729,810061  less  projected  budget 
authority  of  $265,834,000.  are 
$463,976,051. 

b.  For  non-statutory  patent  fees, 
projected  costs  for  each  fee  item  were 
established  by  (1)  identifying  actual 
costs  for  1987;  aiul  (2)  projecting  actual 
costs  for  fiscal  years  1968  through 
March  1908  by  applying  the 
Administration's  hiflation  projection  of 
12M4  percent 

This  projected  actual  cost  was  then 
multiplied  by  the  projected  woridoad  for 
each  fee  item.  The  sum  of  the  projected 
costs  for  all  fee  items  is  the  projected 
actual  cost  of  operation  during  the  three- 
year  fee  cycle.  Projected  actual  costs  for 
AlPtH  19eO-March  1992  are  $64,661,341. 

c  "Hie  same  methodologies  as 
described  in  paragraphs  (a)  and  (b) 
above  were  applied  to  Patent 
Cooperation  Treaty  fees.  Projected 
actual  costs  for  April  198e4«Iarch  1992 
are  $164>31.99a 

d.  The  same  methodology  &»  described 
in  paragraph  (b)  above  was  applied  to 
Trademark  fees.  Projected  actual  costa 
for  April  198e-March  1982  are  cakolated 
to  be  $74.320783. 


2.  Income  Projections 

a.  The  maximum  amount  of  statutory 
fee  income  that  the  Office  is  authorized 
to  recover  under  35  UJS.C  41(f)  was 
calcidated  as  follows: 

For  each  statutory  patent  fee.  the 
unrounded  base  (i.e.,  the  1986  adjusted 
fee  before  rounding)  was  multiplied  by 
the  projected  CP!  fluctuation  of  10.303 
percent  for  the  three-year  period  April 
1986-Marcfa  1980.  This  amount  was  then 
multiplied  by  the  projected  workload  for 
April  1980-March  1992  to  project  the 
income  firom  that  fee  item  during  the 
April  19e8^(arch  1992  fee  cycle.  The 
sum  of  the  projected  incomes  from  aU 
statutory  patent  fees  is  the  maximum 
amount  that  the  Office  is  authorized  by 
35  U.S.C.  41(f)  to  recover  during  die  fee 
cycle  and  is  equal  to  $464,67e,17& 

b.  The  maximum  amount  of  non- 
statutory fee  income  that  the  Office  is 
authorized  to  recover  under  section 
103(b)  of  Pub.  L 100-703  was  calculated 
as  follows: 

For  each  non-statutory  patent  fee,  the 
unrounded  base  (i.e..  the  1966  adjusted 
fee  before  rounding)  was  multiplied  by 
the  projected  CPI  fluctuation  of  10303 
percent  for  the  three-year  period  April 
1986-March  1980  This  amount  was  then 
multiplied  by  the  projected  workload  for 
April  1989-March  1992  to  project  the 
income  from  that  fee  item  during  April 
1989-March  1992  fee  cycle.  The  sum  of 
the  projected  incomes  from  all  non- 
statutory patent  fees  is  the  maximum 
amount  that  the  Office  is  authorized  by 
section  103(b)  of  Pub.  L 100-709  to 
recover  during  the  fee  cycle  and  is  equal 
to  $62.101374. 

c.  For  Patent  Cooperation  Treaty 
(PCT)  fees,  the  Office  is  authorized  by 
35  U.S.C  376  to  recover  the  full  cost  ^ 
processing  under  the  Treaty.  Thus,  the 
projected  costs  identified  in  paragraph 
1(c)  for  Patent  Cooperation  Treaty  fees 
of  $16,531,990  would  be  the  maximum 
level  of  recovery. 


d.  The  maximum  amount  of  trademaik 
fee  income  that  the  Office  is  authorized 
to  recover  under  section  103(a)  of  Pub.  L 
100-703  was  calculated  as  follows. 

For  each  trademark  fee,  the 
unroimded  base  (i.e.,  the  1966  adjusted 
fee  before  rounding)  was  multiplied  by 
the  projected  CPI  fluctuation  of  10.303 
percent  for  the  three-year  period  April 
1966-March  1969.  This  amount  was  then 
multiplied  by  the  projected  workload  for 
April  1989-March  1992  to  project  the 
income  from  that  fee  item  during  the 
April  1989-March  1992  fee  cycle.  The 
sum  of  the  projected  incomes  from  all 
trademark  fees  is  the  maximiun  amount 
that  the  Office  is  authorized  by  section 
103(a)  of  Pub.  L 100-703  to  recover 
during  the  fee  cycle  and  is  equal  to 
$107,704,135. 

e.  Each  statutory  patent  fee  amount 
identified  in  paragraph  2(a).  and  each 
PCT  amount  identified  in  paragraph  2(c) 
above  was  rounded  according  to  the  de 
minimis  rounding  rules  described  above. 

Sections  103(a)  and  103(b)  of  Pub.  L 
100-703  allow  the  Office  to  set  fees  "in 
the  aggregate."  The  fee  amounts  for  non- 
statutory patent  fees  and  trademark  fees 
will  recover  die  maximum  amount  of 
income  determined  in  paragraphs  (b) 
and  (d)  above. 

Each  of  these  fee  amounts  was 
multiplied  by  the  projected  workload 
during  the  fee  cycle  to  project  the 
income  from  that  fee  item.  The  sum  of 
the  projected  income  from  all  patent 
fees  is  $542,281,062,  which  is  the  sum  of 
the  projected  incomes  from  statutory 
patent  fees.  $463,620421,  non-statutory 
patent  fees.  $62,047,763,  and  Patent 
Cooperation  Treaty  fees,  $10600890 

f.  The  Office  reduced  two  trademarii 
fees,  as  described  above.  Each 
trademark  fee  amount  was  mulitplied  by 
the  projected  workload  during  the  fee 
cycle  to  project  the  income  from  that  fee 
item.  The  sum  of  the  projected  income 
bom  all  trademark  fees  is  projected  to 
be  $72,972,680 

Summary: 
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Hw  onit  costs  by  fee  item  are 
summarized  in  Appcadix  A.  The  Office 
has  detafled  cost  calculation  worksheets 


for  e^di  fee  Item.  vMA  are  available 
for  ptd>Uc  inspection  in  Suite  904  of 


Building  2,  Crystal  Park  at  2121  Crystal 
Drive,  Arlington,  Vii^^a. 
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it  is  intended  that  the  amount  of  any 
fee  due  and  payable  on  or  after  April  17, 
1980  is  the  cunount  set  in  this 
rulemaking.  For  purposes  of  determining 
the  amount  of  the  fee  to  be  paid,  the 
date  of  mailing  indicated  on  a  proper 
Certificate  of  Mailing,  where  authorized 
under  37  CFR  1.0  will  be  considered  to 
be  the  date  of  receipt  in  the  Office.  A 
"Certificate  of  Mailing  under  Section 
1.8"  is  not  "proper"  for  items  which  are 
specifically  excluded  from  the 
provisions  of  §  1.0  Section  1.8  should  be 
consulted  for  those  items  for  which  a 
Certificate  of  Mailing  is  not  "proper." 
Such  items  include,  inter  alia,  the  filing 
of  national  and  international 
applications  for  patents  and  the  filing  of 
trademark  applications.  The  provisions 
of  37  CFR  1.10  relating  to  filing  of 
papers  and  fees  by  "Kicpress  Mail"  with 
certificate,  however,  do  apply  to  any 
paper  or  fee  (including  patent  and 
trademark  applications]  to  be  filed  in 
the  Office.  If  an  application  or  fee  is 
filed  by  "Express  Mail"  with  a 
certificate  of  express  mailing  dated  on 
and  after  the  effective  date  of  the  rules, 
the  amount  of  die  fee  to  be  paid  is  the 
fee  established  herein  if  a  diange  is 
being  made  in  the  fee.  In  order  to  ensure 
clarity  in  the  implementation  of  the  fee 
proposals,  a  discussion  of  specific 
sections  is  set  forth  below. 

Discussion  of  Spedfk  Rules 

Section  1.12  Assignment  records  open  to 
public  inspection. 

Section  1.12,  paragraph  (a)  is  amended 
to  refer  to  the  renumbered  i  1.19(b)(4). 
Paragraph  (c),  is  amended  to  refer  to  the 
renumbered  1 1.17(i)(l).  '  : 

Section  1.14  Patent  applications 
preserved  in  secrecy. 

Section  1.14,  paragraph  (e)  is  amended 
to  refer  to  the  renumboed  §  1.17(iKl). 

Section  1.16  National  application  filing 
fee. 

Section  1.16  is  amended  to  adjust 
patent  application  filing  fees  established 
in  35  U.S.C  41(a)  and  set  forth  in  37  CFR 
1.16  (a)-(b),  (d)  and  {f)-{i)  to  reflect 
fluctuations  in  the  CPI. 

Section  1.10  paragraph  (e)  is  amended, 
to  adjust  the  patent  application 
surcharge  fee  authorized  by  35  U.S.C. 
111  to  reflect  fluctuations  in  the  CH. 

Section  1.17  Patent  application 
processing  fees. 

Section  1.17  is  amended  to  adjust 
patent  appBcation  processing  fees 
established  in  35  U.S.C.  41(a)  and  set 
forth  in  37  CFR  1.17  (a)-(g)  and  (l)-(m)  to 
reflect  fluctuations  in  the  CPL 


Section  1.17  is  amended  to  adjust  the 
patent  application  processing  fees 
authorized  by  35  U.S.C  41(d)  and  set 
fordi  in  37  CFR  1.17  (h)-(k)  to  reflect 
fluctuations  in  the  O^ 

Section  1.17  is  amended  to  establish 
one  fee  amount  for  filing  a  petition  to 
the  Commissioner  under  37  CFR  I.IZ 
1.14, 1.47, 1.40  1.55. 1.103. 1.177, 1.182, 
1.183, 1.295, 1.312, 1.313. 1.314, 1.334. 
1.377. 1.378(e).  1.644(e).  1.644(f).  1.886(b), 
1.666(c),  5.12,  5.13.  5.14,  5.15,  and  5.25. 
The  fee  will  recover  the  estimated 
average  cost  to  the  Office  of  processing 
all  petitions  to  the  Commissioner 
mentioned  above.  In  addition,  the  single 
fee  for  all  petitions  is  expected  to 
facilitate  pre-processing  of  petition 
requests. 

Section  1.17  is  amended  to  provide  in 
new  paragraph  (i)(2)  an  $80  fee  for  filing 
a  petition  to  the  Commissioner  under  37 
CFR  1.102  to  make  an  application 
speciaL 

Section  1.18  Patent  issue  fees. 

Section  1.18  is  amended  to  adjust 
patent  issue  fees  established  in  35  U.S.C 
41(a)  and  set  forth  in  37  CFR  1.18  (a)-(c) 
to  reflect  fluctuations  in  the  CPL 

Section  1.19  Document  supply  fees. 

Section  1.19  is  revised  to  adjust  the 
fees  audiorized  by  35  U.S.C  41(d)  for 
services  and  materials  as  set  forth  in  37 
CFR  1.19  to  reflect  fluctuations  in  the 
CPL 

Section  1.19(a)(2)  is  revised  to  adjust 
the  fees  for  copies  of  plant  patents  and 
statutory  invention  registrations  to 
reflect  fluctuations  in  the  CPI. 

Section  1.19  is  revised  to  renumber 
paragraph  (a)(5)  as  (a)(3)  and  provide 
for  a  flat  fee  for  a  certified  copy  of  an 
Office  document,  for  each  30  pages  or 
fraction  thereof. 

Section  1.19  revises  paragraphs  (a)(4)- 
(a)(6)  and  (b)(4)  to  set  die  fees  for  die 
purchase  of  color  copies  of  color 
drawings  identified  in  utility  patents  and 
for  expedited  service  for  fulfillment  of 
orders  for  patent  copies  and  orders  for 
copies  of  patent  applications  as  filed, 
llie  provision  for  color  drawings  in 
utility  patent  applications  is  in  §  1.84(p). 
Althov^  color  drawings  may  be 
permitted  in  a  utility  patent  application 
by  petition,  copies  of  printed  patents 
will  only  be  provided  in  black  and 
white.  If  a  copy  of  the  printed  patent 
with  copies  of  the  drawings  in  color  is 
desired,  it  must  be  separately  ordered 
and  accompanied  by  the  fee  set  forth  in 
paragraph  (a)(4).  The  fees  set  forth  in 
paragraphs  (a)(5),  (a)(e)  and  (b)(4)  are 
for  expedited  processing  of  copy  orders. 

The  Public  Service  Window  (PSW)  in 
the  Patent  Public  Search  Room  referred 
to  in  proposed  new  paragraph  37  CFR 


1.19(a)(5)  is  located  on  the  lobby  level  of 
Crystal  Raza  Building  3.  The  Office 
rents  numbered  lock  boxes  (delivery 
boxes)  to  members  of  the  public  for 
copy  order  delivery  purposes.  Members 
of  the  public  may  place  coupon  orders  at 
the  PSW  and  request  that  the  copies  be 
delivered  to  their  boxes  at  the  PSW. 
PSW  staff  members  receive  and  process 
the  coupon  orders  and  forward  them  to 
the  copy  fulfillment  contractor.  Upon 
receipt  of  the  copies,  PSW  staff 
members  place  diem  in  the  appropriate 
delivery  box  for  pickup  by  the  box 
holder. 

Section  1.19,  paragraph  (a)  is  revised 
to  remove  the  charge  for  a  microfiche 
copy  of  a  microfiche. 

Section  1.19  is  revised  to  renumber 
paragraph  (a)(3)  as  (b)(1)  and  provide 
for  one  fee  for  a  certified  copy  of  a 
patent  application  as  filed. 

Section  1.19  is  revised  to  renumber 
paragraph  (a)(4]  as  (b)(2}  and  provide 
for  a  flat  fee  for  a  certified  copy  of  a 
patent  file  wrapper,  and  contents,  with 
no  limitation  on  the  number  of  pages. 

Section  1.19  is  revised  to  renumber 
paragraph  (a)(7)  as  (b)(3)  and  provide 
for  one  fee  for  a  certified  copy  of  a 
patent  assignment  record. 

Section  1.19  is  revised  to  renumber 
paragraph  (b)(1)  as  (b)(5). 

Section  1.19  is  revised  to  renumber 
paragraph  (b)(2)  as  (b)(6)  and  adjust  the 
fee  for  a  seaitih  of  assignment  records, 
abstract  of  tide  and  certification,  per 
patent  to  reflect  fluctuations  in  CPL 

Section  1.19  is  revised  to  remove 
paragraph  (c)  as  the  requirement  for  a 
special  fee  for  providing  subscription 
services  has  been  eliminated.  The  Office 
virill  provide  subscription  services  at  no 
cost  to  the  subscriber. 

Section  1.19  is  revised  to  renumber 
paragraph  (d)  as  paragraph  (c). 

Section  1.19  is  revised  to  renumber 
paragraph  (e)  to  paragraph  (d)  and 
provide  for  a  list  of  all  United  States 
patents  and  statutory  invention 
registrations  in  a  subclass,  with  no  limit 
to  the  number  at  the  proposed  flat  fee. 

Section  1.19  is  revised  to  remove 
paragraph  (f). 

Section  1.19  is  revised  to  renumber 
paragraphs  (g)-(j)  as  paragraphs  (e)-{h) 
and  adjust  the  fees  to  reflect 
fluctuations  in  the  CPL 

Section  1.20  Post-issuance  fees. 

Section  1.20  paragraphs  (a)-{c)  are 
amended  to  adjust  patent  post-issuance 
fees  audiorized  by  35  U.S.C.  41(d)  to 
reflect  fluctuations  in  the  CPI. 

Section  1.20  is  amended  to  clarify  the 
language  in  paragraph  (a)  that  the  fee 
charged  is  for  a  correction  of  an 
applicant's  mistake. 
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ScctkMi  1.20,  paragraphs  (d)  and  (hHU 
are  amended  to  ad|«ist  patent  poet- 
iMuance  fees  establisbed  in  35  U.&C. 
41(a)  and  35  U.S.C  41(b)  to  raflect 
fluctnatioas  in  the  CPL 

Section  1.2a  paragraphs  (e)-(g)  an 
asoended  to  adjust  post-issuance  fees 
authorind  by  section  2  of  Pub.  L  96-517, 
as  modified  by  section  404  of  Pab.  L.  96- 
622.  These  fee*  must  be  set  at  a  level  to 
eventually  recover  25  percent  ot  the 
estimated  cost  to  the  0£Bce  of 
processing  patent  applications.  In  order 
to  achieve  this  level  of  recovery,  these 
maintenance  fees  are  proposed  to  be 
adjusted  to  reflect  fluctuatioos  in  the 
CPl 

Section  1.20,  paragraph  (k)  is  amended 
to  adjust  the  patent  applicatioo 
surchisige  fee  authorized  by  section  2  of 
Pub.  L  96-617. 

Section  IJD,  paragraph  (1)  is  amended 
to  adjust  the  post-issuance  fee 
authorized  by  35  U.S.C  41(b). 

Section  1.20,  paragraph  (m)  is 
amended  to  adjust  ^  post-issuance  fee 
auftorized  by  35  U.S.C  41(c)(1). 

Section  1.20.  paragraph  (n)  is  amended 
to  adjust  the  post-issuance  fee 
authorized  by  Pub.  L  96-417  and  35 
U.&C  156. 

Section  1^  AfisceUaneoua  fees  and 
charges. 

Section  1.21  is  amended  to  adjust  the 
misceUaneoas  fees  and  charges 
audioriaed  by  35  U.S.C  41(d)  and  set 
forth  in  37  CFR  1.21(a)-(b).  (d)-(j)  and 
0)-{m)  to  reflect  fhictuations  tai  the  CPL 

Section  1.21(f)  is  further  amended  to 
establish  a  flat  fee  ftK  conductiog  an 
inventor  seardi  of  OCBce  records  far  a 
ten-year  period. 

The  CopiShare  Card  referred  to  in  37 
CFR  1.21(g)  relates  to  ttie  photocopiers 
and  reader/printers  for  use  by  members 
of  the  public  in  the  Office's  search 
facilities.  Each  photocopier  and  reader/ 
printer  is  connected  to  an  access  device 
which  affi>rds  access  to  the  equipment 
through  the  use  of  a  magnetic  card 
which  has  been  encoded  with  an 
amount  i»e-paid  by  the  customer.  The 
access  devices,  encoding  equipment, 
and  magnetic  cards  comprise  an 
equipment  access  system  called  the 
Cop^hare  system.  The  magnetic 
CopiShare  Cards  are  purchased  by  the 
public  and  encoded  with  an  amount  <A 
funds  paid  to  the  Office.  The  customer 
places  the  encoded  card  in  the  device 
connected  to  the  photocopier  or  reader/ 
printer,  and  a  pre-set  amount  is 
deducted  for  each  copy  produced. 

The  Office  is  planning  to  authorize  the 
public  to  Bse  credit  cards  for  the 
purchase  of  CopiShare  Cards.  This  will 
be  a  pilot  program  for  accepting  credit 
cards  for  fees,  and  if  feasible,  may  be 


extended  to  other  operations  of  the 
Office. 

Section  1.21(h)  is  further  amended  to 
estaUiah  one  fee  for  recording  each 
property  in  an  assignment  agreement  or 
other  paper  relating  to  the  property  in  a 
patent  or  application.  The  fee  reflects 
increased  costs  to  enhance  the 
processing  of  assignments.        . 

Section  1.26  Refunds. 

Section  1.28  is  amended  to  change 
paragraph  (c)  to  provide  for  a  refund  of 
$1,500  if  the  Commissioner  decides  not 
to  institute  reexamination  proceedings. 
The  $1,500  refund  would  apply  to  those 
instances  when  the  proposed 
reexamination  fee  of  $1,900  under  37 
CFR  1.20(c]  was  paid.  Ute  current  $1,300 
refund  will  be  made  in  those  cases 
where  the  current  $1,770  reexamination 
fee  was  paid. 

Section  1.55  Claim  for  foreign  priority. 

Section  1.55,  paragra|rii  (a)  is  amended 
to  refer  to  the  renumbered  f  1.17(i)(l). 

Section  1.102  Advancement  <^ 
examination. 

Section  1.102,  paragraph  (d)  is 
amended  to  refier  to  ti^e  petition  fee  set 
forth  in  new  paragraph  1.17(i)(2). 

Section  1.103  Suspension  of  action 

Section  1.103,  paragraph  (a)  is 
amended  to  refer  to  the  renumbered 
Ji.i7(iMi). 
Section  1.171  Application  for  reissue 

Section  1.171  is  amended  to  refer  to 
the  renumbered  1 1.17(i)(l). 

Section  1.177  Reissue  in  divisions 

Section  1.177  is  amended  to  refer  to 
the  renumbered  \  1.17(i)(l). 

Section  1.296  Withdrawal  of  request  for 
publication  of  statutory  invention 
registration. 

Section  1.296  is  amended  to  adjust  the 
handling  fee  for  withdrawal  of  a 
statutory  invention  registration  to  reflect 
fluctuations  in  the  CPL 

Section  U13  Withdrawal  from  issue. 

Section  1.313,  paragraph  (a)  is 
amended  to  refer  to  the  renumbered 
S  1.17(i)(l). 

Section  1.314  Issuance  of  patent 

Section  1.314  is  amended  to  refer  to 
the  renumbered  §  1.17(i)(l). 

Section  1.334  Issue  of  patent  to  assignee. 

Section  1.334,  paragraph  (c)  is 
Hm«mded  to  refer  to  the  renumbered 
9 1.17(1X1). 


Section  1.445  International  application 
filing  and  processing  fees. 

Section  1.445  is  amended  to  adjust  the 
fees  autiiorized  by  3S  U.S.C.  376  for 
international  application  processing  as 
set  forth  in  37  CFR  1.445(a)(2)  and  (a)(3) 
to  recover  the  cost  to  the  Office  of  stxch 
processing,  as  determined  by 
fluctuations  in  CPI. 

Section  1.451  The  priority  claim  and 
priority  document  in  an  international 
of^lication. 

Section  1.451,  paragraph  (b)  is 
amended  to  refer  to  tthe  renumbered 
98 1.19(b)(1)  and  1.19(b)(6). 

Secticn  1.482  International  preliminary 
examinatitm  fees. 

Section  1.482  is  amended  to  adjust  the 
fees  autiiorized  by  35  U.S.C.  376  for 
international  application  processing  as 
set  forth  in  37  CFR  1.482(a)  to  recover 
the  estimated  average  cost  to  the  Office 
of  such  processing.  ^ 

Section  1.492  National  stage  foes. 

Section  1.492  is  amended  to  adjust  the 
fees  authorized  by  35  U.S.C  376  for 
international  application  processing  as 
set  forth  in  37  CFR  1.492(a)-(b)  and  (d)- 
(f)  to  recover  the  estimated  average  cost 
to  the  Office  of  such  processing  as 
determined  by  fluctuations  in  tiie  CPI. 

Section  1.666  Filing  of  interference 
settlement  agreements. 

Section  1.666,  paragraph  (b)  is 
amended  to  refer  to  the  renumbered 
9  1.17(i)(l). 
Section  2.6  Trademark  fees. 

Section  2.6  (a)  and  (q)  are  amended  to 
adjust  trademark  fees  established 
pursuant  to  the  Trademark  (Lanham) 
Act  of  1946.  as  amended  (15  U.S.C 
1113). 

Response  to  Comments  on  The  Rules 

A  notice  of  proposed  rulemaking  to 
adjust  patent  and  trademark  fees  was 
published  in  the  Federal  Relator  on 
November  3a  1988.  at  53  FR  48402. 
Corrections  of  typographical  errors  were 
published  in  the  Federal  Register  on 
December  8, 1988.  at  53  FR  ^637.  A 
notice  also  was  published  on  December 
13, 1988  at  volume  1097  of  the  Official 
Gazette  of  the  United  States  Patent  and 
Trademark  Office,  pages  16  through  29. 
A  public  hearing  was  conducted  on 
January  4, 1989.  Six  letters  submitting 
written  comments  were  received  and 
oral  testimony  was  presented  by  one 
person  at  the  public  hearing.  All  of  the 
written  and  oral  comments  were 
considered  in  adopting  the  changes  set 
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forth  herein.  The  comments  submitted, 
along  with  responses,  appear  below. 

Comment  A  major  patent  law 
association  requested  an  additional 
sixty  (60)  days  to  comment  on  proposed 
changes  to  the  following  rules  that  go 
beyond  fees.  Several  other  respondents 
also  commented  on  the  proposed 
changes  to  these  rules. 

37  CFR  1.53  Serial  number,  filing  date, 
and  completion  of  application. 

37  CFR  1.55  Claim  for  foreign  priority. 

37  CFR  1.60  Continuation  or  divisional 
application  for  invention  disclosed  in  a 
prior  application. 

37  CFR  1.62  File  wrapper  continuing 
procedure. 

37  CFR  1.96  Submission  of  computer 
program  listings. 

Response:  "the  Office  is  not  amending 
37  CFR  1.53, 1.60, 1.62  and  1.96  and  is 
extending  the  comment  period  until 
March  3, 1989.  The  Office  also  is  not 
adding  new  rule  37  CFR  1.21(n)  which 
refen  to  37  CFR  1.53, 1.60  and  1.62.  The 
Office  is  amending  only  that  portion  of 
37  CFR  1.55  which  clarifies  that  die 
already  esteblished  fee  refers  to  the 
amount  in  the  new  37  CFR  1.17(i)(l)  and 
not  the  old  9 1.71(i).  After  the  extended 
comment  period  closes  the  Office  will 
issue  a  new  notice  of  final  rulemaking 
addressing  these  proposals. 

Comment  Two  respondents  requested 
that  the  Office  provide  for  a  comment 
period  longer  than  the  30  days  accorded 
in  this  rule  package. 

Response:  Office  policy  is  to  provide  a 
60  day  conunent  period  whenever 
possible.  For  fee-related  rules,  the 
comment  period  generally  is  limited  to 
30  days  because  the  final  rule  must  be  in 
place  60  days  before  the  fees  are 
effective.  This  gives  the  public  at  least 
90  days  notice  of  a  fee  change. 

In  addition,  the  Office  alerts,  as  far  in 
advance  as  possible,  major  patent  and 
trademark  associations  and 
organizations,  and  its  advisory 
committees,  that  it  will  be  proposing  a 
fee  adjustment  Finally,  copies  of  the 
November  3a  1988,  Federal  Register 
notice  were  mailed  to  140  organizations, 
associations  and  the  advisory 
committees  only  days  after  their 
publication  in  the  Fedoal  Register. 

Comment  One  respondent  asked 
whether  maintenance  fees  that  are  paid 
after  the  effective  date  of  the  fee 
increase  are  payable  in  the  increased 
amount  or  the  amount  that  was  payable 
when  due. 

Response:  The  amount  of  any  fee 
payment  made  on  or  after  the  effective 
date  of  this  rule  package  is  the  amount 
set  in  the  rulemaking. 

Comment  Two  respondents, 
representing  major  trademark 
organizations,  opposed  the  proposed 


reductions  to  the  trademaik  application 
and  assignment  fees.  The  following 
major  points  were  made:  (1)  No 
reductions  should  be  made  until 
November  1989.  when  Pub.  L 100-667 
(The  Trademark  Law  Revision  Act  of 
1968)  is  implemented;  (2)  leading 
accotmting  firms  recommend  that  a  one 
year's  operating  reserve  would  be 
prudent  (3)  it  was  Congressional  intent 
that  revenue  generated  from  a  $100 
assignment  fee  be  used  to  subsidize  the 
trademarii  operation. 

Hie  respondents  also  questioned 
whether  the  PTO  could  make  more  than 
one  adjustment  every  three  yean  under 
the  present  authorization  stetute,  even 
when  such  adjustments  would  result  in 
a  reduction  of  certain  fee  amounts. 

Response:  After  careful  consideration 
of  the  comments  received,  the  PTO  has 
decided  to  implement  the  two  fee 
reductions  for  the  following  reasons:  (1) 
Careful  analysis  has  confirmed  that 
projected  revenues  will  be  sufficient  to 
implement  the  Intent-to-Use  legislation 
(Pub.  L  100-667)  and  still  maintain  an 
operating  reserve  within  PTO's  two 
percent  fee  policy.  We  believe  it  will 
take  about  18  months'  experience  with 
intent-to-use  to  be  able  to  propose  other 
changes  to  tradonark  fee  amounts,  and 
thus  a  delay  in  implementation  of  the 
proposed  fee  reductions  to  November 
1989  would  not  accompUsh  any  useful 
purpose.  (2)  a  one-year  operating 
reserve  for  trademark  programs  is  far 
too  laige  an  amount  to  address 
unforeseen  expenses,  would  unfairly 
penalize  usere,  is  politically  imprudent, 
especially  given  the  current  Federal 
deficit  and  could  be  construed  to 
constitute  an  unfair  tax  on  the  general 
user.  (3)  in  the  past  PTO  has  been 
criticized  for  charging  $100  for  a 
trademark  assignment  and  $7.00  for  a 
patent  assignment  For  example,  refer  to 
public  comments  on  the  1986  trademark 
fee  adjustments  published  in  the  Federal 
Register  on  August  4, 1986  at  51  FR 
28055.  While  it  is  true  that  the  trademark 
assignment  fee  was  originally  designed 
to  help  subsidize  the  trademark 
application  fee,  which  is  set  at  a  level 
that  does  not  recover  actual  costs,  the 
PTO  believes  that  the  proposed 
reduction  in  the  assignment  fee  will  not 
result  in  subsequent  increases  in  the 
application  fee  or  jeopardize  the 
financial  health  of  trademark 
operations.  Further,  the  Office  wants  to 
assure  respondents  that  in  proposing  a 
reduction  in  the  assignment  fee,  the 
costs  of  cleaning  up  the  trademaric 
assignment  data  base  have  been  taken 
into  account. 

As  noted  above,  the  planning  of  fee 
adjustments  has  been  such  that  we  do 
not  anticipate  two  adjustments  within  a 


fee  cycle.  The  legislative  history  to  Pub. 
L  99-607  indicates  that  Congress 
intended  the  PTO  to  reduce  fees 
whenever  appropriate. 

Comment  One  respondent  a 
representetive  of  a  major  patent 
organization,  raised  the  following 
points:  (1)  The  PTO  should  conduct  an 
analysis  of  the  impact  of  patent  fees  on 
independent  inventora  and  small 
businesses:  (2)  the  reduction  of  fees  for 
individual  inventors  and  small  business 
should  continue  to  be  subsidized  by 
taxpayer  revenues;  (3)  the  PTO  should 
make  every  effort  to  increase  its 
efficiency  as  a  way  of  holding  down  the 
level  of  fees;  (4)  the  PTO  and  the 
Administi^tion  should  attempt  to  amend 
the  Gramm-Rudman-Hollings  Act  as  it 
relates  to  user  fees:  and  (5)  the  Office 
should  allow  90  days  for  the  pubUc  to 
comment  on  proposed  rules. 

Response:  (1)  The  PTO  continually 
has  monitored  the  level  of  filings  by 
small  businesses  and  individual 
inventora,  which  has  averaged  34 
percent  for  the  yean  1986-1968.  The 
Office  will  conduct  a  study  to  assess  the 
impact  of  patent  fees  on  individual 
inventors  and  small  businesses. 

(2)  For  the  1989-91  fee  cycle,  the 
reduction  of  patent  fees  for  individual 
inventors  and  small  businesses  will 
continue  to  be  subsidized  by  taxpayer 
revenues.  As  the  PTO  continues  to 
progress  to  total  financing  by  user  fees, 
two  options  will  be  explored:  (a)  To 
continue  to  seek  general  taxpayer 
revenue  for  the  subsidy  to  domestic  and 
foreign  users  alike;  or  (b)  to  establish  a 
two  tier  fee  system  for  patent  statutory 
fees.  While  the  firat  option  could  mean 
lower  overall  patent  fees,  a  taxpayer 
subsidy  would  be  dependent  upon 
Congressional  action.  If  Congress  were 
not  to  appropriate  the  necessary  funds, 
the  subsidy  would  not  be  available,  in 
whole  or  in  part  Full  reliance  on  user 
fees  could  provide  the  PTO  with 
additional  flexibilities  to  meet  user 
needs,  especially  in  responding  to 
growing  workloads  as  the  workloads 
occur. 

(3)  The  PTO  continues  to  scrutinize  its 
operating  budgets  to  identify  ways  to 
increase  efficiency,  to  constrain  costs, 
and  to  continue  to  provide  better 
services  to  its  users.  TTie  current  fee 
package  permits  patent  and  patent 
service  fees  to  be  raised  only  with 
inflation.  Trademark  fees  are  held 
steady  or  are  reduced.  Despite  these 
limited  adjustments,  user  fees  in  1989- 
1991  will  allow  the  PTO  to  continue  to 
pursue  its  major  goals  to  improve  the 
quality  and  timeliness  of  its  goods  and 
services. 
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(4)  Tke  GiMin»-ihidiiiao-HoMingt 
sequestntion  of  19n  did  affect  PTO 
user  fees.  However,  the 
Administration's  budfets  for  1987. 1988 
and  1988  net  all  defidt  reductioD  targets 
and  did  not  require  aatonatic 
sequestratioBS.  We  are  ooofident  that 
the  Administration  will  continue  to  meet 
all  deficit  reduction  targets  prescribed 
by  law  and  thus  wiU  oontittue  to  avoid 
the  automatic  sequestrations.  The  PTO 
is  supportive  of  all  efforts  to  reduce  the 
Federal  deficit 

(5)  This  issue  was  addressed  above. 

Other  Coosidaralians 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354), 
Executive  Orders  12291  and  12812.  and 
the  Paperwork  Reduction  Act  of  1980. 44 
U.S.C  3501  et  seq.  There  are  no 
information  collection  requirements 
relating  to  patent  fee  rules. 

The  OfBce  has  determined  that  this 
notice  has  no  Federalism  implications 
affecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12812. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  the 
rule  change  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  Pub.  L  96- 
354).  The  principal  impact  of  the  major 
patent  fees  has  already  been  taken  into 
account  in  Pub.  L  99-607,  which 
provided  small  entities  with  a  50  percent 
reduction  in  the  major  patent  fees.  The 
rule  change  adjusts  fees  to  reflect  the 
change  in  the  CPI  and  cost  of  processing 
services  as  provided  by  statute  (35 
U.S.C  41(d)  and  41(f)). 

The  Office  has  determined  that  this 
rule  change  is  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  state,  or  local  government 
agencies,  individual  industries.  Federal, 
state,  or  local  government  agencies,  or 
geographic  regions,  because  most  major 
fees  are  being  adjusted  to  reflect 
changes  in  the  CPI  over  the  past  three 
years.  There  will  be  no  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maricets. 


UatefSobiacte 

37  CFR  Parti 

Administrative  practice  and 
procedure.  Courts.  Freedom  of 
infonnation.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  SmaQ  businesses 

37CFRPart2 

Administrative  practice  and 
procedure.  Courts.  Lawyers, 
Trademarks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  is  amending  Title 
37  of  the  Code  of  Federal  Regulations, 
Chapter  L  as  set  forth  below. 

PARTI— mJlJES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  audiority  citation  for  37  CFR 
Part  1  continues  to  read  as  foikjws: 

Asthority:  35  US.C.  6  unless  otherwise 
noted. 

2.  Section  1.12  is  amended  by  revising 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

9  l.t2    AseiBmnent  lecoids  open  to  pubAc 


(a)  The  assignment  records,  relating  to 
original  or  reissue  patents,  including 
digests  and  indexes,  and  assignment 
records  relating  to  pending  or 
abandoned  trademark  applications  and 
to  trademari(  registrations,  are  open  to 
public  inspection,  and  copies  of  any 
instrument  recorded  may  be  obtained 
upon  request  and  payment  of  the  fee  set 
forth  in  S  1.19(a)(3). 
•        •        •        *        • 

(c)  Any  request  by  a  member  of  the 
public  seeking  copies  of  any  assignment 
records  of  any  pending  or  abandoned 
patent  application  preserved  in  secrecy 
under  §  1.14,  or  any  information  with 
respect  thereto,  must 

(1)  Be  in  the  form  of  a  petition 
accompanied  by  the  petition  fee  set 
forth  in  {  1.17(i}(l).  or 

(2)  Include  written  authority  granting 
access  to  the  member  of  the  public  to 
the  particular  assignment  records  from 
the  applicant  or  applicant's  assignee  or 
attorney  or  agent  of  record. 

«        •        •        *        * 

3.  Section  1.14  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

9 1.14    Patent  appMcsMons  preserved  in 


(1)  Be  in  the  fionn  of«  petition  and  be 
accompanied  by  the  petition  fee  set 
forth  in  i  1.17(iXl),  or 

(2)  bKlade  written  authority  granting 
access  to  the  member  of  die  pibllc  in 
that  particular  application  from  the 
api^icant  or  the  applicant's  assignee  or 
attorney  or  agent  of  record. 

Note:  See  i  l.S12(a)  far  access  by  an 
interfereMca  party  to  a  pending  or  abandoned 
application. 

4.  Section  1.16  is  amended  by  revising 
paragraphs  (a),  (b),  (d)-(i)  and  the  note 
at  the  end  of  the  section  to  read  as 
follows: 

1.10    Nsnonai  appocanan  nong  Teos. 

(a)  Basic  fee  for  filing  each  application 
for  an  original  patent  except  design  or 
plant  cases: 

By  a  small  entity  (|  1.9(0) SISSjOO 

By  other  than  a  small  raitity $37000 

(b)  In  addition  to  the  basic  Hling  fee  in 
an  original  application,  for  filing  or  later 
presentation  of  each  independent  claim 
in  excess  of  3: 

.tiaoo 


By  a  traall  entity  (f  1.9(f))- 
By  other  titan  a  small  entity- 


(e)  Any  request  by  a  member  of  the 
public  seeking  access  to.  or  copies  of, 
any  pending  or  abandoned  application 
preserved  in  secrecy  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section,  or 
any  papers  relating  thereto,  must 


(d)  In  addition  to  the  basic  filing  fee  in 
an  original  application,  if  the  application 
contains,  or  is  amended  to  contain,  a 
multiple  dependent  claim(8)  per 
application: 

By  a  small  entity  ({ l^HH) SOOOO 

By  other  than  a  small  entity $120.00 

(If  the  additional  fees  required  by 
paragraphs  (b),  (c),  and  (d)  are  not  paid 
on  filing  or  on  later  presentation  of  the 
claims  for  which  the  additional  fees  are 
due,  they  must  be  paid  or  the  claims 
canceled  by  amendment,  prior  to  the 
expiration  of  the  time  period  set  for 
response  by  the  Office  in  any  notice  of 
fee  deficiency.) 

(e)  Surcharge  for  filing  the  basic  filing 
fee  or  oath  or  declaration  on  a  date  later 
than  the  Hling  date  of  the  application: 

By  a  small  entity  (t  1.9(f)) — - $60.00 

By  other  than  a  small  entity $120.00 

(f)  For  niing  each  design  application: 

By  a  small  entity  (1 1.9(f)) $75.00 

By  other  than  a  sraall  entity $150i)0 

(g)  Basic  fee  for  filing  each  plant 
application: 

By  a  small  entity  (§  1.9(f)) $125.00 

By  other  than  a  small  entity.- $250.00 

(h)  Basic  fee  for  filing  eadi  reissue 
application: 

By  a  small  entity  ({l.g(f))..- $185.00 

By  other  than  a  small  entity $370.00 


(i)  In  addition  to  the  basic  filing  fee  in 
a  reissue  application,  for  filing  or  later 


Fedtal  Regjater  /  Vol.  54.  No.  30  /  Wedneaday.  Febniary  15.  1989  /  Rule*  and  ReguktkmB 


presentation  of  each  independent  claim 
which  is  in  excess  of  the  number  of 
independent  claims  in  die  original 
patent: 


By  a  small  entity  (|  1.9(f)) 

By  other  than  a  small  eotity- 


-tiaoo 

.$36.00 


Note:  See  1 1.445  for  international 
application  filing  and  processing  fees. 

5.  Section  1.17  is  amended  by  revising 
paragraphs  (a}-(h).  (j)-(m),  by 
designating  existing  paragraph  (i)  as 
(i)(l)  and  ^wising  it  and  by  adding  a 
new  paragrairii  (iH2).  to  read  as  follows: 

§1.17   PatsRi  appecetion  proceaoinQ  fees, 

(a)  Extension  fee  for  response  within 
first  month  pursuant  to  §  1.136(a): 

By  a  small  entity  (§  1.9(f)) $3100 

By  other  than  a  small  entity $B2J» 

(b)  Extension  fee  for  response  within 
second  month  parsuant  to  f  1.138(a): 

By  a  small  entity  (S  1.9(f)). $00.00 

By  other  than  a  smaU  entity.-.- $180.00 

(c)  Extension  fee  for  response  within 
third  month  pursuant  to  S  1.136(a): 

By  a  small  entity  (§  1.9(f)) $215410 

By  other  than  a  small  entity $430JX) 

(d)  Extension  fee  for  response  within 
fourth  month  pursuant  to  i  1.136(a): 

By  a  small  entity  (( 1.9(f)) S3WJ00 

By  other  than  a  small  entity $680.00 

(e)  For  filing  a  notice  of  appeal  from 
the  examiner  to  the  Board  of  Patent 
Appeals  and  Interferences: 

By  a  small  entity  (|  1.9(f)) fTOSM 

By  other  tlian  a  small  entity $140J)0 

(f)  In  addition  to  the  fee  for  filing  a 
notice  of  appeal,  for  filing  a  brief  in 
support  of  an  appeal: 

By  a  small  entity  (S  liKf)) $70.00 

By  other  than  a  small  entity.— ..$140J)0 

(g)  For  filing  a  request  for  an  oral 
hearing  before  the  Board  of  Patent 
Appeals  and  Interferences  in  appeal 
under  35  U.S.C.  134: 

By  a  small  entity  (5lfl(0) - »0-00 

By  other  than  a  small  entity $120.00 

(h)  For  filing  a  petition  to  the 
Cpmmissioner  under  a  section  of  this 
part  listed  below: 
Which  refers  to  this  paragraph .$120.00 

§  1.47 — for  filing  by  other  than  all  the 

inventors  or  a  person  not  the  inventor. 
S  1.48 — for  correction  of  inventorship. 
S  1.182 — ^for  decision  on  questions  not 

specifically  provided  for. 
S  1.183 — to  suspend  the  rules. 
§  1.295 — ^for  review  of  refusal  to  publish 

a  statutory  invention  registration. 
S  1.377 — for  review  of  decision  refusing 

to  accept  and  record  payment  of  a 


maintenance  fee  filed  prior  to 

exfHration  of  patent 
i  1.378(e) — for  reconsideration  of 

decision  on  petition  refusing  to  accept 

delayed  payment  of  maintenance  fee 

in  expired  patent 
i  1.644(e) — for  petition  in  an 

interference. 
S  1.644(f) — for  request  for 

reconsideration  of  a  decision  on 

petition  in  an  interference. 
S  1.666(c) — for  late  filing  of  interference 

settiement  agreement 
SS  5.1Z  5.13,  &  5.14— for  expedited 

handling  of  foreign  filing  license. 
S  5.15 — ^for  changing  die  scope  of  a 

license. 
S  5.25 — ^for  retroactive  bcense. 
(i)(l)  For  filing  a  petition  to  the 
Commissioner  under  a  section  of 
this  part  Hsted  below  which  refers 
to  this  paragraph — glZOilO 

§  1.12 — ^for  access  to  an  assignment 

record. 
S  1.14 — ^for  access  to  an  application. 
S  1.55— for  entry  of  late  fmority  papers. 
§  1.103 — to  suspend  action  in 

applicati(Mi. 
f  1.177 — for  divisional  reissues  to  issue 

separately. 
i  1.312 — for  amendment  after  payment 

of  issue  fee. 
S  1.313-^0  withdraw  an  application 

fit>m  issue. 
§  1.314 — to  defer  issuance  of  a  patent 
i  1334 — for  patent  to  issue  to  assignee, 

assignment  recorded  late. 
S  1.6e6(b)— for  access  to  interference 

setdement  agreement 

(2)  For  filing  a  petition  to  the 

Commissioner  under  S 1-102  of  this 

part  to  make  application  special $80.00 

(j)  For  filing  a  petition  to  institute  a 
pubUc  use  proceeding  under 
51.292 — $1,200.00 

(k)  For  processing  an  application  filed 
with  a  specification  in  a  non- 
English  language  (S  1.5Z(d)) $30Jn 

(1)  For  filing  a  petition 

(1)  For  the  revival  of  an  abandoned 

application  under  35  U.S.C 
sections  133,  or  371  or 

(2)  For  delayed  payment  of  the  issue 

fee  under  35  U.S.C  151: 

By  a  small  entity  (i  1.9(f)) $31J» 

By  other  than  a  small  entity S6ZJO0 

(m)  For  filing  a  petition 

(1)  For  revival  of  an  unintentionally 

abandoned  application,  or 

(2)  For  the  unintentionally  delayed 

payment  of  the  fee  for  issuing  a 
patent: 

By  a  small  entity  (S  1.19(f)) $3ia00 

By  other  than  a  small  enti^ $620A) 

6.  Section  1.18  is  revised  to  read  as 
follows: 


S1.18 

(a)  Issue  fee  for  issai^  eadi  origjn^t—Ns^^  /     I 
or  reissue  patent  except  a  designraf  j^—^  \ 

plant  patent: 

By  a  small  entity  (i  1.9(f)) $31000 


By  other  titan  a  small  entity- 


-$620i00 


(b)  Issue  fee  for  issuing  a  design 
patent 

By  a  small  entity  (f  1.9(f)) $110Jn 

By  other  than  a  small  entity $220Jn 

(c)  Issue  fee  for  issuing  a  plant  patent 

By  a  small  entity  (i  1.9(f)) $l55Xn 

By  other  than  a  small  entity $31000 

7.  Section  1.19  is  revised  to  read  as 
follows: 

{ 1.19   OmiiiiieiK  supply  fees. 

The  Patent  and  Trademark  Office  wiU 

supply  copies  of  the  following 
documents  upon  payment  of  the  fees 
indicated: 

(a)  Uncertified  copies  of  Office 
documents: 

(1)  Printed  copy  of  a  patent  Induding  a 
design  patent  statvtofy  invention 
registration,  or  defensive 
publicatioa  document  except  color 
plant  or  color  statutory  invention 
registra  tion $1 .50 

(2)  Printed  copy  (rf  a  plant  patent  or 
statutoiy  invention  registration  in 

color $1000 

(3)  Copy  of  OfBce  documents,  except 

as  otherwise  provided  in  this 

section,  for  each  30  pages  or  a 

fraction  thereof. $1000 

(4)  Copy  of  a  utility  patent  with 

drawings  in  c(Aor  (see  |  l-84(p)) SZOM 

(5)  Expedited  local  service  for  copy  of 

a  patent  as  in  paragraph  (a)(1)  of 

this  section,  fulfilled  within  one 

work  day  for  orders  deh\-ered  to 

the  Public  Service  Window  in  the 

Patent  Public  Search  Room $300 

(6)  Expedited  service  for  copy  of  a 
patent  as  in  paragraph  (a)(1)  of  this 
section,  ordered  by  electronic 
ordering  service  and  delivered  to 
the  customer  within  two  work 


days- 


..$25j00 


(b)  Certified  copies  of  Office 
documents: 

(1)  Certified  copy  of  patent  application 

as  filed $10J)0 

(2)  Certified  copy  of  patent  file 

wrapper  and  contents $17000 

(3)  Certified  copy  of  patent  assignment 

record. .$500 

(4)  Expedited  service  for  certified  copy 

of  patent  applicattoo  as  filed  in 
paragraph  (a)(3)  of  this  section, 
fulfilled  within  5  work  days, 
excluding  mailing  time-.— $2000 

(5)  For  certifying  Office  records,  per 

certificate $300 

(6)  For  a  search  of  assignment  records. 

abstract  of  title  and  certification, 

per  patent $15J)0 

(c)  Ubrary  service  (35  USXl  13):  For 
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providing  to  UbfwiM  oopiM  of  aU 
pctcnto  iatiMd  umuaUy,  par 

MUMIIW 


.isooo 


(d)  For  bat  of  all  United  Statea  patenta 
and  atatatofy  invention 
ragiatratiaBa  in  a  aubdata.; ,   t200 

(e)  Uncartiflad  atatament  a»  to  atatua 
of  the  payment  of  malnteminow 
faea  daa  on  a  patent  or  expiration 

td  a  patent tSJOO 

(f)  Uncertified  com  of  a  noo-United 

Slatea  patent  document  per 

doraiment — JlOJO 

(g)  To  cooipara  and  certify  oopiea 

made  fron  Patent  and  IVademark 
Office  lecofde  bat  not  pcepated  by 
die  Patent  and  l^edemaik  OCBce, 

per  copy  of  dooimwit  tlO-OO 

(h)  Additional  filing  reoeipta;  dupbcate: 
or  corrected  due  to  applicant 

nsjM) 


8.  Sectka  120  is  revised  to  read  as 
fellows: 


II  JO 

(a]  For  providing  a  certificate  of 
cofracUoa  for  applicanf  a  miatake 
(11.323)- 


.9BOJ0O 


(b)  Petition  for  oonection  of 
inventocahip  in  patent  (i  1.324) — $12000 

(c)  For  filing  a  requeat  for 
ition  (i  1.510(a)) tZJOOOJOO 


(d)  For  filing  each  statutory  disclaimer 
(11.321): 

By  a  amall  entity  (|  1.9(f)] 
By  other  than  a  amall  entity, 
(e)  For  maintaining  an  ori^nal  or 

reiaaue  patent  except  a  deaign  or 

plant  patent  baaed  on  an 

appBcatioo  filed  on  or  after 

December  12, 1900  and  before 

Auguat  27, 1982,  in  force  beyond 
,   four  yeera:  the  fee  ia  doe  by  three 

yeara  and  aix  mootha  after  the 

original  grant tZ45J)0 


(f)  For  maintaining  an  original  or 

reiaane  patent  except  a  deaign  or 
plant  patent  beaed  on  an 
appUcatian  filed  on  or  after 
December  12, 1080  and  before 
AugUat  27, 1082,  in  force  beyond 
eight  yeaia;  the  fee  ia  due  by  leven 
jreara  and  aix  mootha  after  the 
original  grant JMSJX) 

(g)  For  maintaining  an  original  or 

reiaaoe  patent  except  a  deaign  or 

plant  patent  baaed  on  an 

appUcatiao  filed  m  or  after 

December  12, 1980  and  before 

Auguat  27, 1M2,  in  force  beyond 

twelve  yeara;  the  fee  ia  due  by 

eleven  yeara  and  aix  montha  after 

the  ori^nal  grant 1740.00 

(h)  For  maintaining  an  original  or 
reissue  patent  except  a  design  or  plant 
patent,  baaed  on  an  application  filed  on 
or  after  August  27, 1962,  in  force  beyond 
four  years;  the  fee  is  due  by  three  years 
and  six  months  after  the  original  granb 

By  a  nnall  entity  (f  1.9(f)) t245j00 

By  other  than  a  small  entity $400.00 

(i)  For  maintaining  an  original  or 
reiMue  patent  except  a  design  or  plant 
patent  based  on  an  application,  filed  on 


or  after  August  27, 1982.  in  fmce  beyond 
eight  years;  the  fee  is  due  to  aeven  years 
and  six  mcmths  after  the  original  grant 

By  a  amall  enHty  (|  l  J(f)) $4064» 

tfy  odier  than  a  amall  enUty 


(j)  For  maintaining  an  original  or 
reissue  patent  except  a  design  or  plant 
patent  based  on  an  application  filed  on 
or  after  August  27, 1982,  in  force  beyond 
twelve  years;  the  fee  is  due  by  eleven 
years  and  six  months  after  tiw  original 
grant 

By  a  amaU  entity  (|  1  J(f)) '. $740u00 

By  other  dian  a  email  entity $1,480A» 

(k)  Surcharge  for  paying  a 
maintenance  fee  during  the  six-month 
grace  period  following  the  expiration  of 
three  years  and  six  months,  seven  years 
and  sbc  months,  and  eleven  years  and 
six  months  after  die  date  of  the  original 
grant  of  a  patent  based  on  an 
application: 

Filed  on  or  after  December  12, 1980i 

and  before  August  27, 1982..- SiTOJOO 

(1)  Surcharge  for  paying  a 
maintenance  fee  d^ing  the  six-month 
grace  period  following  the  expiration  of 
three  years  and  six  months,  seven  years 
and  six  months,  and  eleven  years  and 
six  nwrnths  after  the  date  of  the  original 
grant  of  a  patent  based  on  an 
application  filed  on  or  after  August  27. 
1962: 


By  a  small  entity  (i  1.9(f))- 


_$eoi)o 


By  odier  dian  a  small  entity $120lOO 

(m)  Surcharge  for  accepting  a 

maintenance  fee  after  expiratioa  of 
a  patent  for  non-timely  payment  of 
a  ff»«<nt»n«tir«  fee  where  the  delay 
in  payment  ia  ahown  to  the 
satiafaction  of  the  Commisaioner  to 
have  been  unavoidable $550in 

(n)  For  filing  an  application  for 
extenaion  of  the  term  of  a  patent 
(i  1^40) $BO0M 

(35  U3.C  0;  15  VAC  1113, 1123) 

9.  Section  1.21  is  amended  by  revising 
paragraphs  (a),  (b)(1),  (d)-0),  (1).  (m). 
and  die  introductory  text  of  the  section 
and  paragraph  (b)  are  republished,  to 
read  as  follows: 


11,21 

Tlie  Patent  and  Trademaiic  Office  has 
established  the  following  fees  for  the 
services  indicated: 

(a)  Registration  of  attorneys  and 
agents: 

(1)  For  admission  to  examination  for 

registration  to  practice,  fee  payable 
upon  application . S270J0O 

(2)  On  regiatration  to  practice — —- — .  $00.00 

(3)  For  r^biatatement  to  practice $10J0 

(4)  For  certificate  of  good  standing  aa 

an  attorney  or  agent—— —  $10.00 

Suitable  for  framing.-.——. — -.$100.00 

(5)  For  review  of  a  dedaion  of  the 

Director  of  Enrollment  and 


DiadpUne  under  |  10l2(c). 
(6)  For  requeatlng  regrading  of  an 
examination  under  1 10.7(c) 

(b)  Deposit  accounts: 
(1)  For  eatablishing  or  reinstating  a 
depoait  account - 

(d)  Delivery  box:  Local  delivery  box 
rental,  per  annum.. 


-4100J» 
.$ICOJOO 


-$1000 


(e)  Intemational  type  aearch  reporta: 
For  preparing  an  intematidnal  type 
aeareh  report  of  an  intematiaaal 
type  aeaich  made  at  the  time,  of  die 
fist  action  on  the  merita  in  an 
national  patent  application. 

(f)  Search  of  Office  reoorda:  For 

conducting  an  inventor  search  of 
Office  recorda  for  a  ten-year 


M 


$3000 


(g)  CopiShare  card:  Coat  per  copy. 

(h)  For  recording  each  assignment 
agreement  or  other  paper  relating 
to  the  property  in  a  patent  or 
application  per  piupeity 

(i)  PuUication  in  Official  Gazette:  For 
publication  in  the  Official  Gazette 
of  a  notice  of  the  availability  of  an 
application  or  a  patent  for 
lioenaing  or  sale,  each  application 
or  pa  tent 

(j)  For  a  duplicate  or  replacement  of  a 
permanent  Office  user  paaa  (There 
ia  no  charge  foe  die  firat  permanent 
user  pass).. 


.$1000 
tlSJOO 


.$BjOO 


$2000 


$1000 


(1)  For  processing  and  retaining  any 
application  abandoned  pursuant  to 
section  lJi3(d)  unleaa  the  required 
baaic  filing  fae  haa  been  paid— $12000 

(m)  For  praceeeing  eacn  check  returned 

'Hmpaid"  by  a  bank $5000 

la  Section  1.28  is  amended  by  . 
revising  paragraph  (c)  to  read  as 
follows: 

f  1,2$    nsfundSa 

(c)  If  the  Commissioner  decides  not  to 
institute  a  reexamination  proceeding,  a 
refund  of  $1,500  will  be  made  to  the 
requester  of  the  iHt)ceeding. 
Reexamination  requesters  should 
indicate  wdiether  any  refund  should  be 
made  by  check  or  by  credit  to  a  deposit 
account 

11.  Section  1.55  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

1,00    vwnn  ror  roreign  pnomy. 

(a)  An  applicant  may  claim  the  benefit 
of  the  filing  date  of  a  prior  foreign 
application  under  the  conditions 
specified  in  35  U.S.C  119  and  section 
172.  The  claim  to  priority  need  be  in  no 
special  fonn  and  may  be  made  by  the 
attorney  or  agent  if  die  foreign 
application  is  referred  to  in  the  oath  or 
declaration  as  required  by  i  1.63.  The 
claim  for  priority  and  the  certified  copy 
of  the  foreign  application  specified  in 
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the  second  paragraph  of  35  U.S.C  119 
must  be  filed  in  the  case  of  interference 
(S  1.630);  when  necessary  to  overcome 
the  date  of  a  reference  relied  upon  by 
the  examiner  or  when  specifically 
required  by  the  examiner  and  in  all 
other  cases  they  must  be  filed  not  later 
than  the  date  the  issue  fee  is  paid.  If  the 
papers  filed  are  not  in  the  En^sh 
language,  a  translation  need  not  be  filed 
except  in  the  three  particular  instances 
specified  in  the  proceding  sentence,  in 
which  even  a  sworn  translation  or  a 
translation  certified  as  accurate  by  a 
sworn  or  official  translator  must  be 
filed.  If  the  priority  papers  are  submitted 
after  the  date  the  issue  fee  is  paid,  diey 
must  be  accompanied  by  a  petition 
requesting  their  entry  and  the  fee  set 
forth  in  S  1.17(iKl). 

12.  Section  1.102  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§1.102    Advancement  of  sxaminstloa 

(d)  A  petition  to  make  an  ai^cation 
special  on  grounds  other  than  those 
referred  to  in  paragraph  (c)  of  this 
section  must  be  accompanied  by  the 
petition  fee  set  forth  in  {  1.17(iK2). 

13.  Section  1.103  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


S  1.103 

(a)  Suspension  of  action  by  the  Office 
will  be  granted  for  good  and  sufficient 
cause  and  for  a  reasonable  time 
specified  iqxm  petition  by  the  applicant 
and,  if  such  cause  is  not  the  fault  of  the 
Office,  the  payment  of  the  fee  set  forth 
in  §  1.17(i)(l).  Action  will  not  be 
suspended  when  a  response  by  the 
applicant  to  an  Office  action  is  required. 
*        *        •        •        * 

14.  Section  1.171  is  revised  to  read  as 
follows: 


§  1.171    AppHcation  for 

An  application  for  reissue  must 
contain  the  same  parts  required  for  an 
application  for  an  original  patent 
complying  with  all  the  rules  relating 
thereto  except  as  otherwise  provided, 
and.  in  addition,  must  comply  with  die 
requirements  of  the  rules  relating  to 
reissue  appUcations.  The  application 
must  be  accompanied  by  a  certified 
copy  of  an  abstract  of  titie  or  an  order 
for  a  titie  report  accompanied  by  the  fee 
set  further  in  S  1.19(b)(6),  to  be  placed  in 
the  file,  and  by  an  offer  to  surrender  the 
original  patent  (S  1.178). 

15.  Section  1.177  is  revised  to  read  as 
follows: 


S  1.177    fMSMMkK 

The  Commissioner  may  ,  in  his  or  her 
discretion,  cause  several  patents  to  be 
issued  for  distinct  and  separate  parts  of 
the  thing  patented,  upon  demand  of  the 
applicant  and  upon  payment  of  the 
required  fee  for  each  division.  Each 
division  of  a  reissue  constitutes  the 
8ub|ect  of  a  separate  specification 
descriptive  of  the  part  or  parts  of  the 
invention  claimed  in  such  division;  and 
the  dra«ving  may  represent  only  such 
part  of  parts,  subject  to  the  provisions  of 
SS  1.83  and  1.84.  On  filing  divisional 
reissue  applications,  they  shall  be 
referred  to  the  Commissioner.  Unless 
otherwise  ordered  by  the  Commissioner 
upon  petition  and  payment  of  the  fee  set 
forth  in  {  1.17(iKl).  all  the  divisions  of  a 
reissue  will  issue  simultaneously;  if 
there  be  any  controversy  as  to  one 
division,  the  other  will  be  withheld  bom 
issue  until  the  controversy  is  ended, 
unless  the  Commissioner  shall 
otherwise  order. 

16.  Section  1.296  is  revised  to  read  as 
follows: 

S  1.298   WWidrairal  of  request  for 
putiBf  stion  of  statutory  invention 


A  request  for  a  statutory  invention 
registration,  which  has  been  filed,  may 
be  withdrawn  prior  to  the  date  of  the 
notice  of  the  intent  to  publish  a  statutory 
invention  registration  issued  pursuant  to 
S  1.294(c)  by  filing  a  request  to  withdraw 
the  request  for  publication  of  a  statutory 
invention  registration.  The  request  to 
withdraw  may  also  indude  a  request  for 
a  refund  of  any  amount  paid  in  excess  of 
the  applicaticHi  filing  fee  and  a  handling 
fee  of  $120.00  whidi  will  be  retained. 
Any  request  to  vnthdraw  the  request  for 
publicaticm  of  a  statutory  invention 
registration  filed  on  or  after  the  date  of 
the  notice  of  intent  to  publish  issued 
pursuant  to  Sl.294(c)  must  be  in  the  form 
of  a  petition  pursuant  to  S 1-183 
accompanied  by  the  fee  set  forth  in 
S  1.17(h). 

17.  Section  1.313  is  amended  by 
revising  para^aph  i"    xt  read  as 
follows: 


§1.313 

(a)  Applications  may  be  withdravm 
fit>m  issue  for  further  action  at  the 
initiative  of  the  Office  or  upon  petition 
by  the  applicant  Any  such  petition  by 
the  applicant  must  indude  a  showing  of 
good  and  suffident  reasons  why 
withdrawal  of  the  application  is 
necessary  anH.  -'  *he  reason  for  the 
withdrawal  is  noi  Jie  fault  of  the  Office, 
must  be  accompanied  by  the  fee  set 
further  in  §  1.17(i)(l).  If  the  application  is 
withdrawn  from  issue,  a  new  notice  of 
allowance  will  be  sent  if  the  application 


is  again  allowed.  Any  amendment 
accompanying  a  petition  to  withdraw  an 
application  from  issue  must  comply  with 
the  requirements  of  1 1.312. 

*        *        *        «        • 

18.  Section  1.314  is  revised  to  read  as 
follows: 


§1.314   taauaneeofi 

If  payment  of  the  issue  fee  is  timely 
made,  the  patent  will  issue  in  regular 
course  unless — 

(a)  The  application  is  «vithdrawn  from 
issue  (§  1.313).  or 

(b)  Issuance  of  the  patent  is  deferred. 
Any  petition  by  the  applicant 

requesting  deferral  of  the  issuance  of  a 
patent  must  be  accompanied  by  the  fee 
set  forth  in  §  1.17(i)(l)  and  must  indude 
a  showing  of  good  and  suffident  reasons 
why  it  is  necessary  to  defer  issuance  of 
the  patent 

19.  Section  1334  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§1.334    issue  of  patent  to 


(c)  If  the  assignment  is  recorded  after 
the  date  of  payment  of  the  issue  fee,  the 
assignee  may  petition  that  the  patent 
issue  to  the  assignee  as  recorded.  Any 
such  petition  must  be  accompanied  by 
die  fee  set  forth  in  §  1.17(i)(l). 

20.  Section  1.445  is  amended  by 
revising  paragraphs  (a)  (2),  (3)  and  the 
introductory  text  of  paragraph  (a)  is 
republished,  to  read  as  follows: 

1.449    iniernsHonai  sppecanon  nnng  ana 

(a)  The  following  fees  and  charges  are 
established  by  the  Commissioner  under 
die  audiority  of  35  U.S.C  378: 

(2)  A  search  fee  (see  35  U.S.C  381(d) 
and  PCT  Rule  16)  where: 

(i)  No  corresponding  prior  United 
States  national  application  ««ridi 
basic  filing  fee  has  been  filed.- $SS0.00 

(ii)  A  corresponding  prior  United 
States  national  application  with 
basic  filing  fee  has  been  filed $380.00 

(iii)  A  supplemental  search  fee  when 

required  per  additional  invention. ..$150.00 

21.  Section  1.451  is  amended  by 
revising  paragraph  (b)  to  read  as 
foUowa: 


§  1.451    The  pflorlty  cMkn 
documefit  In  sn  MtemaQonel 


(b)  Whenever  the  priority  of  an  earlier 
United  States  national  application  is 
claimed  in  an  international  application, 
the  applicant  may  request  in  a  letter  of 
transmittal  accompanying  the 
intemational  application  upon  filing 
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with  the  United  States  Receiving  Office 
or  in  a  separate  letter  filed  in  the 
Receiving  Office  not  later  than  16 
months  after  the  priority  date,  that  the 
Patent  and  Trademark  Office  prepare  a 
certified  copy  of  the  national  application 
for  transmittal  to  the  International 
Bureau  (PCT  Article  8  and  PCT  Rule  17). 
The  fee  for  preparing  a  certified  copy  is 
sUted  in  1 1.19  (b)(1). 
•        •        •        •        • 

22.  Section  1.482  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


f  1.4*2 


(a)  The  following  fees  and  charges  for 
international  preliminary  examination 
are  established  by  the  Commissioner 
unde  the  authority  of  35  U.S.C.  376: 

(1)  A  preliminary  examination  fee  is 
due  on  filing  the  Demand: 

(i)  ¥Vbere  an  international  search  fee 
as  set  forth  in  1 1.445(a)(2)  has 
been  paid  on  the  international 
appHcation  to  the  United  States 
Patent  and  Trademark  Office  as  an 
International  Searching  Authority, 
a  preliminary  examination  fee  of..~$40iun 

(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 
Trademark  Office,  a  preliminary 
examination  fee  of. SBOOXO 

(2)  An  additional  preliminary 
examination  fee  when  required,  per 
additional  invention: 

(i)  Where  a  supplemental  search  fee  as 
set  forth  in  1 1.445(a)(3)  has  been 
paid  on  the  international 
application  to  the  United  States 
Patent  and  Trademark  Office  as  an 
international  Searching  Authority 


(ii)  Where  the  bitemational  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  States  Patent  and 


$13000 


Trademark  Office^ 


.._$2ixun 


23.  Section  1.482  ia  amended  by 
revising  paragraphs  (a)  (l)-{3).  (b),  (d)- 
(f).  and  tiie  introductory  text  of  the 
section  and  paragraph  (a)  are 
republished  to  read  as  follows: 


The  following  fees  and  charges  for 
international  applications  entering  the 
national  stage  under  35  U.S.C.  371  are 


established  by  the  Commissioner  under 
35  U.S.C  376: 
(a)  The  basic  national  fee: 

(1)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  1 1.482  has  been  paid  on  the 
international  appUcation  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  entity  (|  l.g(f)) $165X0 

^  other  than  a  small  entity $33000 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  1 1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but 
an  international  search  fee  as  set  forth 
in  i  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office  as 
an  International  Searching  Authority: 

By  a  small  entity  (i  1.9(f)) 

By  other  than  a  small  entity 


.........  $185Jn 

$37000 

(3)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  1 1.482  has  been  paid  and  no 
international  search  fee  as  set  forth  in 
§  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 

...$25000 
„..$60O00 


By  a  small  entity  (i  liHf)). 

By  other  than  a  small  entity — .. 


(b)  In  addition  to  the  basic  national 
fee,  for  filing  or  later  presentation  of 
each  independent  claim  in  excess  of  3: 

By  a  small  entity  (|  1.9(f)) $18.00 

By  other  than  a  small  entity $3000 

***** 

(d)  In  addition  to  the  basic  national 
fee,  if  the  application  contains,  or  is 
amended  to  contain,  a  multiple 
dependent  claim(s),  per  application: 

By  a  small  entity  (i  1.9(f)) $6000 

t^  other  than  a  small  entity , $12000 

(If  the  additional  fees  required  by 
paragraphs  (b).  (c).  and  (d)  are  not  paid 
on  presentation  of  the  claims  for  which 
the  additional  fees  are  due,  they  must  be 
paid  or  the  claims  cancelled  by 
amendment,  prior  to  the  expiration  of 
the  time  period  set  for  response  by  the 
Office  in  any  notice  of  fee  deficiency.) 

(e)  Surcharge  for  filing  the  basic 
national  fee  or  oath  or  declaration  later 
than  20  months  from  the  priority  date 
pursuant  to  i  1.494(c)  or  later  than  30 
months  from  the  priority  date  pursuant 
to  §  1.49S(c): 

By  a  small  entity  (S  1.9(f)) $60.00 

By  other  than  a  small  entity $120.00 


(f)  For  filing  an  English  translation  of 
an  international  application  later 
than  20  months  after  the  priority 
date  (i  1.404(c))  or  filing  an  English 
translation  of  tibe  international 
application  or  of  any  annexes  to 
the  international  preliminary 
examination  report  later  than  30 
months  after  the  priority  date 
(S  1.495  (c)  and  (e)) .$3000 

24.  Section  1.666  is  amended  by 
revising  paragraph  (b)  to  read  as         .     . 
follows: 

{ 1.6M    FMnQ  of  interferwtce  Mtttonleot 


(b)  If  any  party  filing  the  agreement  or 
understanding  under  paragraph  (a)  of 
this  section  so  requests,  the  copy  will  be 
kept  separate  from  the  file  of  the 
interference,  and  made  avaUable  only  to 
Government  agencies  on  written 
request,  or  to  any  person  upon  petition 
accompanied  by  the  fee  set  forth  in 
S  1.17(i](l)  and  on  a  showing  of  good 
cause. 


PART  2—RULE8  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

AudMMity:  15  U.S.C  1123;  35  U.S.C  6, 
unless  otherwise  noted. 

2.  Section  2.6  is  amended  by  revising 
paragraphs  (a),  (q),  and  the  introductory 
text  of  the  section  is  republished  to  read 
as  follows: 

1 2M   Tradefnarti  feea. 

The  following  fees  and  charges  are 
established  by  the  Patent  and 
Trademark  Office  for  trademark  cases: 


(a)  For  filing  an  application,  per  class 


(q)  For  recording  trademark 

assignments  and  agreements  or 
other  papers  relating  to  the 
property  in  a  registration  or 
appUcation.  per  mark 


$175J» 


.$aoo 


Eitttarial  Note:  The  following  appendix  will 
not  appear  in  the  Code  of  Federal 
Regulations. 

Date:  January  18, 1909. 

DoBaU ).  Quigg. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 

BIUJNOCOOE  SSW-M-M 
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AQINCV:  Postal  Service. 
RCnoN:  Final  rale. 


r.  This  final  rule  amends 
existing  postal  r^ulations  on  paper 
stock  requirements  iot  business  reply 
cards  processed  under  the  automated 
Business  Reply  Mail  Accounting  System. 
The  rule  establishes  a  minimum  paper 
basis  weight  for  such  cards,  permits  the 
indusioo  of  unbleached  pulp  in  the 
paper,  and  also  permits  the  inclusion  of 
groundwood  if  the  paper  is  coated. 
IfrtCTWrE  DATE  June  18. 198a 
FOR  PURTNER  MRORMATION  CONTikCT: 
Nicholas  S.  Stankosky.  (202)  268-5311. 
SUmEMBNTARV  INFORMATION:  On 
Septembo-  23, 1986,  the  Postal  Service 
published  for  comment  in  die  Fedeid 
Register  proposed  amendments  to  Part 
917  of  the  Domestic  Mail  Manual  (DMM) 
to  ammd  paper  stock  specifications  for 
business  reply  mail  (BRM)  cards 
prepared  under  die  Business  Reply  Mail 
Accounting  System  (BRMAS),  S3  PR 
37003-05.  The  Postal  Service  proposed  a 
five  percent  tolerance  to  the  minimum 
basis  weight  specifications  in  die 
existing  regulations.  A  full  explanation 
of  die  badcground  and  reasons  for  the 
changes  was  published  at  that  time  and 
is  not  repeated  here.  Interested  persons 
were  invited  to  submit  written 
comments  concerning  die  proposed 
regulation  dianges  by  October  24, 1988. 

The  Postal  Service  received  twenty- 
five  comments  from  paper  comptmies, 
paper  suppliers  and  mailers  regarding 
diese  requirements.  Twenty-three  of  the 
comments  received  were  in  general 
agreement  with  the  proposal,  widi  minor 
suggested  changes  or  modifications.  The 
other  two  commenters  objected  to  die 
proposal  on  the  grounds  that  the 
requirements  were  too  restrictive  and 
cosdy. 

The  following  is  a  summary  of  the 
comments  received. 

Eight  comments  addressed  the 
proposed  five  percent  tolerance  to  the 
minimum  75  pound  standard  industry 
basis  weight.  All  agreed  widi  diis 
change,  but  four  commenters  stated  that 
the  proposed  wording  was  confusmg 
because  it  could  also  be  read  as 
estabUshing  a  maximum  basis  weight  of 
75  pounds  plus  five  percent  To  avoid 
any  confusion,  the  Postal  Service  has 
changed  the  language  of  DKA4  917.822  to 


state  the  five  percent  tolerance  in  terms 
of  actual  wei^t  and  apply  it  only  »m 

minimiiin  weight 

Six  commenters  addressed  the 
proposed  prohibition  on  die  indusion  of 
groundwood  and  unbleached  pulp  in 
BRMAS  card  paper.  Tbree  of  the  six 
opposed  die  prohibition  on  groundwood. 
and  all  six  disagreed  with  the 
prohibition  on  unUeadied  pulp.  One 
commenter  indicated  that  neidier 
groundwood  nor  unbleadied  pulp  pose  a 
problem  when  the  paper  stock  is  also 
coated.  Anodier  stated  diat  a 
prohibition  on  groundwood  and 
imbleached  pulp  would  considerably 
limit  the  opportunity  for  paper  mills  to 
use  recycled  fiber.  One  commenter 
urged  the  Postal  Service  to  define  paper 
stock  characteristics  in  terms  of 
stifihess  and  caliper  and  not  to  restrict 
die  mediod  of  manufacture,  or  the  raw 
materials  and  diemical  formulations 
used.  Hiree  commenters  expressed  the 
opinion  that  unbleached  fibers  are 
stronger  and  stiffer  dian  bleached  fibers. 
The  Postal  Service  has  re-evaluated 
bodi  prohibitions  based  upon  the  helpful 
comments  of  these  paper  manufacturers, 
and  has  determined  not  to  adopt  the 
prohibition  against  unbleadied  pulp. 
The  Postal  Service  has  also  dedded  to 
permit  the  use  of  groundwood  when  the 
paper  stock  is  coated  with  a  substance 
that  increases  its  abUity  to  resist 
deformation  under  stress. 

One  commenter  suggested  that  die 
Postal  Service  adopt  minimum 
reflectance,  or  bri^tness.  and  stiffness 
requirements  as  a  way  to  prevent  false 
data  readings  on  automated  scanning 
equipment  Current  spedficadons  for  all 
business  reply  mad  aJready  require  a  30- 
percent  reflectance  difference 
throughout  the  red  spectral  range  of  550 
to  775  nanometer8(nm)  between  the 
paper  and  the  ink.  The  stiffiiess  proposal 
will  not  be  adopted  because  it  is  not 
practical  for  the  Postal  Service  to 
measure  and  enforce  stiffiiess 
spedficadons  on  a  national  basis. 

The  Postal  Service  believes  that  these 
requirements,  as  amended,  will  ensure 
that  BRMAS  cards  can  be  processed  on 
automated  equipment  wfade  providing 
flexibility  in  the  manufacture  of  the 
paper  stock.  After  full  consideration  of 
all  comments,  effective  June  18, 1969  the 
Postal  Service  will  adopt  the  following 
changes  to  the  Domestic  Mail  Manual 
whi(£  is  inctnporated  by  reference  in 
the  Code  of  Federal  Regulatimis.  See  39 
CFR  111.1.  BRMAS  maders  wUl  be 
permitted  to  use  existing  paper  stock 
wdiich  meets  the  minimum  and 


maximam  thidmess  lequiiements,  b«t 
does  not  meet  the  minimum  basis  weigjit 
requirements  until  June  18, 1980. 

List  of  Subjects  in  39  CFR  Part  HI 

Postal  Service. 

PART  111-1  AMENDED] 

1.  The  audiority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5S2(a):  39  US.C  101. 
401.  40S.  404.  3001-3011,  3201-3219.  3409-340^ 
3621.  5001. 

In  Part  917.  amend  917322  to  read  as 
follows: 

PART  917-BUSINESS  REPLY  MAH. 
(BRM) 


917.6    BRMAS 
Requirements 


917.82    Additional  Physical 

Requirements 

*        *        *        •        • 

917.622  Business  r^ly  cards  prepared 
under  die  BRMAS  system  must  (1)  be 
printed  on  paper  stock  meel^  a 
standard  industry  basis  weight  of  75 
pounds,  with  none  less  than  71.25 
pounds,  for  500  sheets  measuring  25 
inches  by  38  inches,  and  (2)  have  a 
thickness  of  at  least  0.007  indi  and  not 
more  than  QSXfSS  inch.  The  pq>er  must 
be  free  from  groundwood  exc^  when 
coated  with  a  substance  which  adds  to 
the  paper's  ability  to  resist  an  applied 
bending  force. 

Note:  BRMAS  cards  exceeding  4M  indie* 
in  height  B  indies  in  length,  or  0.0006  indi  in 
thickness,  are  subiect  io  postage  at  the 
regular  single-piece  First-Qass  Mail  rate  Cor 
matter  otlier  than  cards  in  Exhibit  310  (see 
322.2  and  322.4),  and  must  comply  with 
917.611. 


A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Registar  as  provided  by  39 
CFR  111.3. 
Fwd  rialMiim 

Assistant  General  Counsel  Legistatire 
Division. 
[FR  Doc  80-3405  Filed  2-14-80E  8:4S  am] 
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ENVmONMENTAL  PROTECTION 
AQENCY 

40CFRP«tS2 

[FRL-IS1t-«I 

Approval  and  Promulgation  Of  8Me 


R  Environmental  Protection 
Agency  (EPA). 

action:  Final  rulemaking. 


:  In  this  action,  EPA  is 
approving  the  general  plan  requirements 
monitoring  strategy,  and  long-term 
strategy  (LTS)  for  visibility  protection  in 
mandatory  Class  I  Federal  areas  and  in 
State-designated  Qass  I  areas  in  a 
revision  to  the  Wyoming  State 
Implementation  Plan  (SIP).  This  action  is 
a  result  of  rulemakings  on  May  12, 1986 
(51 FR 17334).  and  on  November  24, 1987 
(52  PR  45132),  at  which  EPA 
disapproved  Wyoming's  SIP  for  failing 
to  comply  with  the  provisions  of  40  CFR 
51.302  (visibility  general  plan 
requirements).  51.305  (visibility 
monitoring)  and  51.306  (visibility  LTS). 
EPA  also  incorporated  these  federal 
plans  and  regulations  into  Wyoming's 
SIP. 

The  Administrator  of  the  Wyoming 
Air  Quality  Division  submitted  a  SIP 
revision  for  visibility  protection  on 
September  6, 1988.  Review  of  the 
submittal  indicates  that  Wyoming  has 
met  the  criteria  of  40  CFR  51.302.  51.305, 
and  51 J06,  and  that  these  revisions  will 
replace  the  federal  visibility  plans  and 
regulations  in  the  Wyoming  SIP. 

OATU:  This  action  will  be  effective  on 
April  17, 1989  unless  notice  is  received 
by  March  17, 1989  that  someone  wishes 
to  submit  adverse  or  critical  comments. 


:  Copies  of  the  State 
submittal  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
pan..  Monday  through  Friday,  at  the 
following  locations: 

Environmental  Protection  Agency. 
Region  VO,  Air  Programs  Branch,  999 
18th  Street,  Suite  500  Denver. 
Colorado  80202-2405 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit 
Waterside  Mall  401  M  Street  SW.. 
Washington,  DC  20460 

PON  mNTMCN  MPONMATION  CONTACTt 

Michael  Silverstein.  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  Vm,  999 18th  Street 
Suite  500  Denver,  Colorado  80202-2405 
(303)  293-1789  (FTS)  564-1769. 


ANY 

Badcground 

Section  169A  of  the  Clean  Air  Act  42 
U.S.C  7401,  requires  visibility  protection 
for  mandatory  Class  I  Federal  areas 
where  EPA  has  determined  that 
visibility  is  an  important  value. 
("Mandatory  Class  I  Federal  areas"  are 
certain  national  parks,  wilderness  areas, 
and  international  parks,  as  described  in 
section  162(a)  of  the  Act  42  U.S.C. 
7472(a).  40  CFR  81.400—81.437.)  Section 
160A  specifically  requires  EPA  to 
promulgate  regulations  requiring  certain 
states  to  amend  their  State 
Implementation  Plans  (SIPs)  to  provide 
for  visibility  protection. 

On  December  2. 1980,  EPA 
promulgated  the  required  visibility 
regulations  in  45  FR  80084,  codiHed  at  40 
CFR  51.300  et  seq.  It  required  the  states 
to  submit  their  revised  SIPs  to  satisfy 
those  provisions  by  September  2, 1981. 
(See  45  FR  80091,  codified  in  40  CFR 
51.302(a)(1).)  That  rulemaking  resulted  in 
numerous  parties  seeking  judicial 
review  of  the  visibiUty  regulations.  In 
March  1961,  the  court  stayed  the 
litigation,  pending  EPA  action  on  related 
administirative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  «vith  the  Agency. 

In  December  1962,  the  Environmental 
Defense  Fund  (EDF)  filed  suit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110(c)  of  the  Act  to  promulgate 
Visibility  SIPs.  A  negotiated  Settiement 
Agreement  between  EPA  and  EDF 
required  EPA  to  propose  to  incorporate 
Federal  regulations  in  states  where  SIPs 
were  deficient  with  respect  to  visibility 
monitoring  regulations  (40  CFR  51.305). 
However,  the  Settiement  Agreement 
allowed  each  State  an  opportunity  to 
avoid  Federal  promulgation  if  it 
submitted  a  SIP  by  May  6, 1985. 
Wyoming  submitted  a  SIP  revision  on 
April  12, 1965.  that  included  provisions 
for  visibility  monitoring^JVA^^^ 
disapproved  the  State's  visibility 
monitoring  strategy  on  May  12, 1986  (51 
FR  17334),  and  incorporated  the  federal 
visibility  monitoring  regulations  into 
Wyoming's  SIP. 

The  Settiement  Agreement  between 
EPA  and  EDF  also  required  EPA  to 
determine  the  adequacy  of  State 
VisibiUty  SIPs  to  meet  tiie  general  plan 
requirements  including  implementation 
control  sti^tegies  (40  CFR  51.302], 
integral  vista  protection  (40  CFR  51.302- 
307).  and  long-term  stivtegies  (LTS)  (40 
CFR  51.306).  The  Settiement  Agreement 
required  EPA  to  propose  and  promulgate 
Federal  Visibility  SIPs  (hereinafter 
Federal  Implementation  Plans  (FIPs))  to 


remedy  any  deficiencies  on  a  specified 
schedule.  On  January  23, 1986  (51  FR 
3046),  EPA  preliminarily  determined  that 
the  SIPs  of  32  states  (including 
Wyoming)  were  deficient  with  respect  to 
the  above  mentioned  visibility 
provisions. 

The  EPA  and  the  plaintiffs  negotiated 
revisions  to  the  Settlement  Agreement 
which  extended  the  deadlines  for 
proposing  FIPs  to  remedy  the 
deficiencies.  Under  this  revised 
Agreement  EPA  must  propose  and 
promulgate  FIPs  to  address  the 
defidoicies  relating  to  the  general  plan 
requirements  and  LTS,  and  can  defer 
proposing  and  promulgating  FIPs  to 
remedy  deficiencies  related  to 
impairment  which  the  Federal  Land 
Managers  (FLMs)  have  certified  to  EPA. 

In  March  12. 1987  (52  FR  7802).  EPA 
proposed  to  disapprove  the  SIPs  of  32 
states  (including  Wyoming)  for  failing  to 
meet  the  general  plan  and  LTS 
requirements  of  40  CFR  51.302  and 
51.306,  and  to  incorporate  these  Federal 
regulations  into  eadi  state's  SIP.  The 
states  were  given  the  opportimity  to 
avoid  promulgation  if  they  submitted 
SIP  revisions  to  EPA  by  August  31, 1987. 

On  November  24, 1987,  EPA 
disapproved  SIPs  for  states  (including 
Wyoming)  which  failed  to  meet  the 
requirements  of  40  CFR  51.302  and 
51 J06.  EPA  also  incorporated  these 
federal  regulations  into  the  SIPs  of  these 
states. 

On  September  6. 1988,  Wyoming 
submitted  a  SIP  revision  that  includes  a 
new  "Section  28  Visibility"  of  the 
Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSR).  and  die 
"Wyoming  State  Implementation  Plan 
for  Class  I  Visibility  Protection"  to 
comply  with  the  federal  provisions  for 
visibility  general  plan  requirements  (40 
CFR  51.302),  monitoring  (40  CFR  51.305). 
and  LTS  (40  CFR  51.306). 

Wyoming  has  chosen  not  to  protect 
inte^vl  vistas  from  visibility 
imi>airment  at  this  time.  Wyoming's 
submittal  meets  the  requirements  of  40 
CFR  51 J04. 

Affected  Areas 

The  following  areas  in  Wyoming  are 
mandatory  Qass  I  Federal  areas  where 
visibility  is  an  important  value: 
Bridger  Wilderness, 
Fitzpatrick  Wilderness. 
Grand  Teton  National  Park, 
North  Absaroka  Wilderness, 
Teton  Wilderness, 
Washakie  Wilderness,  and 
Yellowstone  National  Park. 

The  areas  in  Wyoming  listed  below 
are  also  provided  visibility  protection  by 
the  State  under  die  Visibility  SIP.  These 
are  areas  the  State  has  redesignated  to 


"Class  I"  and  that  do  not  appear  in  40 
CFR  81.436  as  "mandatory  Class  I 
Federal  areas."  (Hereinafter,  these 
State-designated  Class  I  areas  and  the 
above  mandatory  Qass  I  Federal  areas 
will  be  referred  to  as  "Class  I  areas".) 
Savage  Run  Wilderness 
Any  area  redesignated  to  Class  I  in 

accordance  with  applicable  Wyoming 

State  regulations 

General  Plan  Reqidrements       ^  .,,„ 

A.  Requirements 

The  visibility  regulaticms  provide 
general  plan  requirements  for  Visibility 
SIPs.  The  general  plan  requirements  of 
40  CFR  51.302(c)  require  tiiat  the  SIPs 
include:  (1)  An  assessment  of  visibility 
impairment  and  a  discussion  of  how 
each  element  of  the  plan  relates  to  the 
national  goal;  (2)  emission  limitations,  or 
other  control  measures,  representing 
best  available  retrofit  technology 
(BART)  for  certain  sources:  (3) 
provisions  to  protect  inte^^  vistas:  (4) 
provisions  to  address  any  existing 
impairment  certified  by  the  FLM;  and  (5) 
an  LTS  (10  to  15  years)  for  making 
reasonable  progress  toward  the  national 
goal 

The  Wyoming  Visibility  SIP  reiterates 
these  general  plan  requirements 
throu^out  the  Wyoming  SIP  for  Class  I 
Visibility  Protection  and  section  28  of 
the  WAQSR.  wiUi  the  exception  of  '^3) 
provisions  to  protect  integral  vistas." 
Since  the  State  nor  the  FLM  has 
identified  integral  vistas  in  Wyoming, 
the  State  need  not  address  the 
mechanisms  necessary  to  protect 
integral  vistas  from  impairment     ■■ 

B.  Control  Strategies 

The  regulations  establish  the 
following  process  for  developing  control 
strategies  to  remedy  existing 
impairment  First  the  State  or  the  FLM 
identifies  the  Class  I  areas  where 
visibility  impairment  exists.  Tlie 
regulations  require  the  States  to  address 
in  the  SIP  any  impairment  whidi  has 
been  certified  at  least  sbc  months  prior 
to  submittal  (See  40  CFR  51.302(c)(4).) 

In  identifying  existing  facilities  which 
cause  or  contribute  to  the  visibilify 
impairment  the  regulations  require  the 
State  to  adopt  control  strategies  only  to 
remedy  in^>airment  which  has  been 
reasonably  attributed  to  a  specific 
source  or  group  of  sources.  Although  the 
FLMs  may  provide  the  State  with  a  list 
of  sources  suspected  of  causing  any 
existing  impairment  in  Ae  certification, 
the  responsibilify  of  identifying  sources 
U  die  State's.  (See  45  FR80086.  col  3 
and  40  CFR  Sl.a02(c)(4Hi).) 

The  State  is  required  to  perform  a 
BART  analysis  tat  any  existing 


stationary  facility  which  has  been 
identified  as  causing  impairment  in  a 
Class  I  ana.  The  State  determines 
BART  on  a  case-by-case  basis  taking 
into  account  the  technology  available, 
the  costs  of  compliance,  the  energy  and 
non-air  quality  environmental  impacts 
of  compliance,  the  remaining  useful  life 
of 'the  source,  and  the  degree  of 
improvement  that  can  be  anticipated  to 
result  from  the  use  of  the  controls.  Tlie 
State  must  adopt  emission  limitations 
representing  BART  which  must  be 
installed  as  expeditiously  as  practical 
but  no  later  than  five  years  from  SIP 
approval  (See  40  CFR  51.302(c)(4).) 

The  State  is  not  required  to  adopt 
emission  limitations  representing  BART 
if.  for  example,  retrofit  controls  do  not 
exist  or  are  not  anticipated  to  result  in 
improvements  in  visibility.  (See  45  FR 
80087,  col  1.)  However,  if  a  source  has 
not  been  subject  to  BART  because 
control  technologies  do  not  exist  and.  if 
the  Administrator  determines  that  new 
technologies  are  available  which  would 
more  effectively  control  that  pollutant 
the  State  must  re-analyze  for  BART  at 
that  time.  (See  40  CFR  51.302(c)(4)(v).) 

The  regulations  do  not  specify 
methods  other  than  visual  observation 
for  characterizing  visibilify  impairment 
However,  if  a  State  is  to  adequately  and 
timely  address  existing  visibilify 
impmrment  a  thorou^  characterization 
may  be  necessary.  The  EPA  is  aware 
that  it  or  the  State,  may  find  that  the 
impairment  cannot  be  attributed  to 
specific  sources  and  therefore  cannot  be 
addressed  under  the  existing  visibilify 
regulations.  (See  52  FR  7804.  col  1.)  A 
tfaorou^  characterization  is  important 
when  a  BART  analysis  is  conducted  so 
diat  the  anticipated  improvements  in 
visibilify  may  be  estimated.  The  State  or 
EPA  may  find  that  the  impairment  is 
attributable  to  minor  statitmary  soiut^s 
or  to  emissimis  from  prescription  fires. 
in  these  cases,  the  need  for  a  control 
strategy  to  remedy  the  impairment  is 
assessed  as  part  of  the  L'FS  rather  than 
BART.  (See  52  FR  7804.  col  1.) 

The  Wyoming  Visibilify  SIP  contains 
provisions  whidi  address  the  above 
ccmtrol  strategies  in  section  28  of  the 
WAQSR  (A  significant  amount  of  detail 
on  the  development  of  Federal  control 
strategies  is  contained  in  52  FR  7802 
(March  12. 1967).) 

Wyoming's  Visibilify  SIP  does  not 
provide  sources  the  opportunify  to  apply 
for  exemptions  from  BART,  as  discussed 
in  40  CFR  51.303.  Wyoming's  SIP,  in  diis 
respect  is  more  stringent  than  the 
federal  requirements. 

C  Assessment  of  Visibility  Impairment 

The  EPA  reviewed  the  infixmatton 
provided  by  the  Department  of  Interior 


(DOI)  to  determine  if  impairment  (1) 
appeared  to  occur  in  Wyoming's  Class  I 
areas,  and  (2)  if  impairment  was  a  type 
which  may  be  traceable  to  specific 
sources,  llie  information  provided  by 
the  FLMs  indicated  that  no  Class  I  area 
in  Wyoming  is  experiencing  visibilify 
impairment  which  may  be  traceable  to 
specific  sources. 

The  EPA  is  aware  that  the  FLMs  may 
in  the  future  provide  additional 
information  on  this  impairment  which 
would  allow  EPAs  or  a  state  to  attribute 
it  to  a  specific  source.  In  such  cases,  the 
SIP  commits  the  State  to  review  die 
information  under  the  procedures 
described  above  and  in  the  periodic 
review  of  the  LTS  discussed  below. 

Monitoring  Strategy 

Under  40  CFR  51.305,  all  states  with 
visibilify  protection  areas  are  required 
to  have  a  monitoring  strategy  for 
evaluating  visibilify  in  any  Class  I  area 
by  visual  observation  or  other 
appropriate  monitoring  tedmiques.  The 
purposes  of  this  requirement  are  to 
generate  data  for  evaluating  visibilify 
impairment  trends,  determine  potential 
impacts  of  new  sources,  assess  the 
effectiveness  of  the  visibilify  protectim 
program,  and  identify  majw  contributing 
sources.  These  purposes  can  be 
adequately  addressed  by  determining 
the  background  visibilify  protection 
areas  and  documenting  the  extent  of  any 
visibilify  impairment  that  can  be 
attributed  by  a  source  or  smaU  group  of 
sources. 

Visibilify  impairment  is  the  human 
perception  of  the  effects  of  natural  or 
man-made  conditions  w^ch  reduce 
visual  range  or  contrast  or  coloration 
change.  Tlius,  a  viaibilify  monitoring 
program  should  identify  these  effects,  as 
weU  as  differentiate  mannnade  effects 
from  natural  xxmditions.  The  program 
could  generate  various  types  of  diata 
such  as  reports  from  human  observers, 
photographs,  and/or  automated 
instruments.  The  minimum  data 
collection  technique  that  40  CFR  51.305 
requires  is  visual  observation.  However, 
other  more  objective  tedmiques.  are 
available.  (See  "Interim  Guidance  for 
Visibilify  Monitoring",  Office  of  Air 
Qualify  Planning  and  Standards, 
November  1960  (EPA  450/2-80-062).) 

The  goal  of  the  monitoring  strategy  in 
Wyoming's  SW  for  Class  I  visibilify 
protection  is  "*  *  *  to  assemble  an 
adequate  visibilify  data  base  to 
determine  existing  impairment  *  *  * 
diat  is  occurring  in  Wyoming  and.  in 
particular.  Class  I  areas,  and  to  maintain 
an  ongoing  monitoring  program  to 
evaluate  the  impacts  of  new  or  modified 
sources  from  within  and  outside  the 
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State."  WyoBiiag  wU)  asMnUe  any 
visibility  daU  MtppMed  by  tha  FLMa  and 
coUectad  by  tha  Suta  thioask  tha  New 
Source  Raviaw  prograoi  in  ocdw  t»  (I) 
establisk  basalina  rwMJitinna.  (2) 
develop  visibility  toaads.  and  ^)  idaatiiy 
visibility  impainaaat  atlributebta  to  a 
source  or  soiaO  pe«ip  of  sources^ 
Wyoming's  visibility  monitatiat  strategy 
meaU  EPA  critaaia  as  otttUaed  i*  40  CFR 
51  JOB. 


LTS 


A.  RequiremeatM 

The  ragulaticu  requira  dMt  I 
be  a  10  ta  U  year  plaa  for  I 
reasonable  ym^um  towasd  tiia  aatioaa) 
goal.  The  LTS  aofaat  cover  an  existing 
impairment  that  the  FLM  certiHed  at 
least  six  months  before  plan  submission. 
A  LTS  Biuat  be  davele^  wUdk  cover* 
sack  Class  I  area  withia  tfka  Stale  and 
each  Class  I  aiea  in  aaodMr  state  tbat 
may  ba  affected  by  sooreaa  wMte  tha 
State.  The  strategy  mast  ba  coovdlBatad 
with  axiating  plaM  and  goal*  for  a  Claaa 
I  area  iadadbig  thsaa  of  tha  FLMs.  Tha 
strategy  most  state  with  reaaoaaUe 
specifidty  wky  it  is  adequate  for  makk^ 
reasonable  [■upaaa  tosswd  the  natjoaa) 
goaL  TW IT8  aad  8V  aaat  provide  far 
tha  review  af  tlM  ia^act  of  aew  •oorces 
as  required  by  40  Cnt  SI  J07.  TIm  State 
must  uaisJdn  at  a  aiiBiBRHi  tke 
foUowi«g  six  iKters  is  tile  LTSe 

1.  Iteiaaiaa  radadfoaa  daa  to  ongoing 
air  poUatfoB  ooBtrol  yvognmn; 

2.  Additiaul  eariasiea  Itadtatiofw  and 
schedules  for  compliance; 

3.  Meaaatea  ta  aiitiaata  Ike  iaspacts  of 


cuBenny  asdat  wiuuu  fta  State  for 

theaa  puryoaa^  aad 
6.  PninsrsaaataisMisaiaa  liantrticBa 

and  conftek  Baaauteab 

The  Stata  aaal  caaanM  to  petiodic 
review  af  tka  8V  aa  a  schadnla  not  leaa 
fraqaant  tkan  avasy  thna  years.  A 
periodic  rapett  aaal  be  Aaaabpad  ia 
consaltatiaa  with  tlw  PUis  and  I 
contaiB  Ilia  fiillaestng 
1.  Progress  acbiai^ad  la  reaaedying 


2.  Tha  afailtty  af  tha  LTS  t»  achieve 
reasoaahla  ptagrsaa  toward  the 
national  goal; 

3.  Any  chai^  ia  viaibility  eowhtiaBa 
since  Iha  iaat  lepoct  or  siaca  piaa 
approval; 

4.  Additisaal  Baaswaa^  inshtdhig  the 
need  for  SIP  lawiaiaaa,  that  nay  ha 
aaeeaaacy  to  achiav  yiegtasa  tewacd 
the  oatioaal  goali 


5.  The  progress  achieved  ia 
impleoieatiBg  BART  and  meetiag 
other  schedule*  laid  oat  in  tha  LTS( 
and 

6.  Tha  imyact  of  aay  exeaiptiaa  panted. 
The  Wyoming  Visibility  SIP  iaclades 

provisioaa  which  address  federal  LTS 
reqnifemeBts  in  "Lot^  Tarn  Sttetagy"  of 
the  Wyoming  State  Implaaientatioa  Plan 
for  Cksa  I  Visibility  Protection,  and  "(f) 
Long  Term  Strategy"  ia  Section  U  of  the 
WAQSR.  Additional  iafonaatioa 
concerning  tha  fedanl  LTS  requiremeats 
is  cootaiaad  in  52  VR  7802  P^aich  12. 
1987). 

B.  Remedies 

The  existing  visibflity  regulations  ace 
designed  to  address  impainBent  which 
can  ba  traced  to  specific  sources. 
Altho^  visibility  iafkairmeat  which  is 
reasonable  attribatabU  to  a  source  or 
small  group  of  sooacea  has  not  been 
identified  by  the  EPA.  State,  or  FLMsia 
Wyoming,  the  federal  LTS  establishes  a 
mechanism  to  address  any  additional 
impairment  whi^  may  be  certified  in 
the  hitare.  Altheu^  EPA  iataids  lor 
these  discasaioDS  to  ba  the  federal 
remedy,  each  of  the  states  mast  develop 
their  own  LTS  when  deveioping  their 
Visibility  SIPs. 

1.  Ongoing  Air  PoDatfon  Control 
Programs 

The  regulations  require  that  each  LTS 
provide  for  the  review  of  the  potential 
impact  on  visibility  of  new  maior 
stationary  sources  or  Ba|or 
modifieationa  ia  accordance  %ntk  40 
CFR  51.307.  The  regaiatioBa  farther 
require  that  ead»  SD>  caataia  a 
discussioB  of  the  effect  of  ongoiBg  air 
pollution  caatml  piepaflM  oa  renedying 
existiag  and  prevaatiag  hitare 
impaimHU  of  visibility 

Tha  Wyoasiag  ViaibUity  SIP  haa  set 
these  requinaaaata.  EPA  appcowed  the 
Wyoming  NSR  program  for  viaihiiity 
protectiea  oa  hisy  12. 1900  (51  PR 
1738^  aad  Wyamii^  disaieses  ita 
ongoing  prograna  in  "loj^y  7«n» 
Stnaegy"  of  the  Visibility  SIP. 

2.  Smoke  hfenagement  Practice* 

The  FIAIa  have  not  specifically 
identified  saoka  from  prescribed  fires 
as  a  cause  af  viaibility  impairraent  ia  ^b/e 
Class  I  areas.  Wyoming  cuDaady 
requires  that  a  peimit  bis  oMaiaad  from 
the  Air  Quabty  Dtviaioa  tot  caatrallad 
burning.  Wyomiog  wiUcoaadiBata  adth 
the  FLM*  to  ensure  theft  die  beei  SBMike 
management  terhniqpiea  and  ptacticea 
are  employed,  and  Wynasiagadll 
continue  to  worii  with  the  FLMs  and 
State  agencie*  to  develop  state-or-ttie^ 

plana  wiU  btt  reviewed  during  te 


periodic  LTS  review  process  to  ensure 
that  the  impacts  doe  to  sa»ke  frooi 
prescribed  bumiBg  oa  visibility  is  Class 
1  areas  are  minimized. 


3.  Future  Certifications  of  Impairment 

Under  the  revised  Settleaient 
Agreenwnt  EPA  maat  address  eidsting 
defidendee  ia  Visibility  SB>»  Thu*.  EPA 
has  only  addressed  the  eerttfieatioRS  of 
impairment  in  Class  I  areas  maxle  by  the 
FLMs  prior  to  June  1, 1988.  The  EPA  is 
aware,  however,  that  information  may 
become  available  which  indicates  the 
existence  of  additional  visibility 
impainnent  within  the  Class  I  areas  or 
which  may  allow  EPA  or  tha  State  to 
attribute  impainnent  to  a  specific  source 
which  could  not  ba  addressed  at  this 
time.  A  discussion  of  how  any  fiiture 
impairment  will  be  addceseed  may  be 
found  in  40  CFR  S1.302(c).  Wyoaung  has 
committed  in  tha  Visaiility  SIP  to 
adequately  address  any  faitore  visibih^ 
impairmeat  certified  by  a  FLM  or  the 
State. 

4.  Existing  Visibffity  Impairmeat 

Because  the  FLMs  have  not  identified 
existing  visibility  impairment  in  any  of 
Wyoming's  Class  I  areas,  djacussions 
related  to  source  impact  (such  as 
additional  emissioo  liautatiQns,  source 
retiremmt  and  replaeemeat. 
construction  aetivitie*.  aad 
enforceability  of  emission  Imiteyons) 
are  not  required  in  the  SIP  at  this  time. 
Wyomiag  has.  however,  chosen  to 
estabGsh  the  merhamem  for  addressing 
existing  visihUi^  Jmpsirment  aad 
implementing  BART  one  aa  existing 
source(8)  has  been  identified  as  causing 
visibility  impairment  in  a  Class  I  area. 

5.  Periodic  Review 

EPA  regulations  reqidre  Aat  &e  LTS 
be  reviewed,  aad  ravhmd  if  neceaaasy 
every  three  yeaia.  Daring  this  review, 
the  results  af  any  nKuntonng  pragrsM 
Witt  be  conaideiedte  FLhis  Witt  be 
consunsd.  and  a  report  wis  be  prepared 
which  iliiii  I— I  *  the  psagtsss  toward  die 
natiaaai  goaL  Wyeaiing  ha 
to  tU*  perio«fic  review  of  the  LTS, 

Final  Action 


r0k190a.aabmMalby 
the  Aihiiaiulislei  ofthe  Wjiadag  Air 
QuaUty  Diviaien  indadesa  viaibittly 
plan  to  meet  the  general  plaa 
reqaiiemsBta.  muaitarhig  sfcaSsg; 
LTS  of  40  CFR  SL3Q2,  SitaeO,  and  51.300 
and  the  crfteria  diacossed  to  SB  PR  20544 
andS2  FR  40198.  fSee  Odtober  23.  im 
(49  FR  420701^  and  UsBch  12.  «0r  {52  FR 
7802),  for  additioaal  tofarmatloayTbe 
State  camadts  to  a  review  of  ttie 
Visibility  ^P  every  thsee  years,  awlrtng 
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any  changes  d|eemed  necessary.  The 
SIP,  therefore,  nas  established  the 
commitment  to  review  the  visibility 
requirements  listed  in  40  CFR  Part  51 
Subpart  P — Protection  of  Visibility.  The 
approval  will  replace  the  federal  plans 
and  regulations  of  40  CFR  52.28 
(visibility  monitoring  strategy).  52.27 
(protection  of  visibility  from  sources  in 
attainment  areas),  and  52.29  (visibility 
long-term  strategies)  in  the  Wyoming 
SIP. 

EPA  hereby  approves  the  revisions  to 
the  Wyoming  Visibility  SIP  for  general 
plan  requirements,  monitoring  strategy, 
and  LTS. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  antidpates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  April  17. 
1989. 

EPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation,  and  EPA's  approval  poses  no 
additional  regulatory  bunlen. 

Under  5  U.SC  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  in^)act  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judidal  review  of  this 
action  must  be  filed  in  the  U.S  Court  of 
Appeals  for  the  appropriate  circuit  by 
April  17, 1980.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  EO 12291. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter.  Incorporation  by  reference. 

NoIk  Incorporation  by  reference  of  the 
State  Implementatioa  Man  for  the  State  of 
Wyoming  wa>  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1882. 


Date:  February  1. 1969. 
Jack  Moon, 

Acting  Admiiu'strator. 

Part  52.  Chapter  L  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

Subpart  ZZ— Wyoming 

1.  The  authority  dtation  for  Part  52 
continues  to  read  aS  follows: 

Ai^Mrity:  42  U.S.C  7401-7842. 

2.  Section  52.2820  is  amended  by 
adding  paragraph  (c)(17)  to  read  as 
follows: 

{52.2620    MantlHc  stlon  of  plan. 

(c)  •  *  • 

(17)  A  revision  to  the  SIP  was 
submitted  by  the  Administrator  of  the 
Wyoming  Air  Quality  Division  on 
September  6, 1988,  for  visibility  general 
plan  requirements,  monitoring,  and  long- 
term  strategies. 

(i)  Incorporation  by  reference 

(A)  Letter  dated  September  6, 1988, 
Charies  A.  Collins,  Administrator  of  the 
Wyoming  Air  Quality  Division, 
submitting  a  SIP  revision  for  visibility 
protection. 

(B)  The  SIP  revision  for  visibility 
protection.  "Section  28  Visibility"  ofthe 
Wyoming  Air  Quality  Standards  and 
Regulations,  and  "Wyoming  State 
Implementation  Plan  for  Class  I 
Visibility  Protection"  was  adopted  by 
the  Wyoming  Environmental  Quality 
Coundl  on  March  23, 1988,  and  became 
effective  on  May  10, 1988. 

S  52.2632    [Amandad] 

3.  Section  52.2632  (a),  (b),  and  (c)  are 
removed. 

[FR  Doc.  88-3070  Filed  2-14-88;  8:45  am] 
BHUNSCOOE  ( 


40  CFR  Part  180 

[PR  8E3644/R1002;  FRL-3516-5] 

Peatidde  Toierance  for  Fluorine 
Compounds 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  insectiddal  fluorine  compounds 
cryolite  and  synthetic  cryolite  (sodium 
aluminum  fluoride)  in  or  on  the  raw 
agricultural  commodity  kiwifruit  This 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 


insecticide  in  or  on  the  commodity  was 

requested  in  a  petition  submitted  by  the 

Interregional   Research   Project   No.   4 

(IR-»). 

EFFECnvc  DATE  February  15, 1969. 

Aoomss:  Written  objections,  identified 
by  the  document  control  nimiber,  [PP 
8E3644/R1002],  may  be  submitted  to: 
Hearing  Cleik  (A-110).  Environmental 
Protection  Agency,  Room  3706, 401 M 
Street  SW..  Washington.  DC  20460. 
FOn  RNVTHCR  mFORMATION  CONTACT:  By 
mail: 

Hoyt  Jamerson.  Emergency  Response 
and  Minor  Use  Section  (TS-767C). 
Registration  Division  (TS-767CJ, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460 
Office  location  and  telephone  number 
Room  716,  CM  #2, 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703)-557-2310 
SUPnaSENTARV  MFORMATIOIk:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  December  14, 1988 
(53  FR  50258),  in  which  it  was 
announced  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick.  NJ  08003,  had  submitted 
pestidde  petition  8E3644  to  EPA  on 
behalf  of  Dr.  Robert  R  Kupelian. 
National  Director.  IR-4  Project  and  the 
Agricultural  Experiment  Station  of 
California. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
40e(e)  of  die  Federal  Food.  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  a  tolerance  for  the 
residues  of  the  insectiddal  fluorine 
compounds  cryolite  and  synthetic 
cryolite  (sodium  aluminum  fluoride)  in 
or  on  the  raw  agricultural  commodity 
kiwifruit  at  11.0  parts  per  million  (ppm). 
Hie  petition  was  revised  to  propose  15J0 
ppm.  The  petitioner  proposed  that  this 
use  of  cryolite  on  kiwifniit  be  limited  to 
California  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contad  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  condudes  that 
the  tolerance  will  protect  the  public 


eaUbUahid  a*  aal  Conk  bdoM. 

Aay  ponoa  ad^iM^  iffedad  by  this 
regulatkm  may.  within  30  days  after 
pubUcattoo  of  thia  dnci«ant  ia  tba 
Fadacal  Kafialar,  flia  written  obiecdona 
witfi  tfaa  Hearing  CTerk,  at  tbe  addresa 
given  above.  Such  objectloos  should 
■pedfy  the  proviaiona  of  the  regulation 
deemed  ob|ectkmab)a  and  the  groondi 
for  the  objections.  A  hearing  wffl  be 
granted  if  the  objections  are  supported 
Oj  groHisa  legaHy  suuiuein  lo  jonny 
tbe  relief  sought 

The  OfBoa  of  Manafament  and  Badget 
has  exempted  thia  rata  fren  the 
requirementa  of  sectioB  S  af  Exaarthra 
Otderl22SL 

Parsnaat  to  the  req^rementa  of  the 
Regalatary  Ftexifattity  Act  (Pab.  L  90- 
354. 94  Stat  11M>  S  U.&C  tOl-tl^  tha 
Actaiteistrator  haa  datacBiMd  that 
regulations  establishing  aew  toierances 
or  raising  toleraaca  lavela  ar 
establiahing  axwapttBaa  from  tatorimca 
reqainmenta  do  not  have  a  aigitflrant 
economic  impact  oa  a  sabataBtial 
number  of  aaaU  aatitiea.  A  f  tilkatioB 
statemaat  to  thia  effect  waa  pabliahad  iB 
the  FadanI  Ba^rtH  flf  May  4,  lan  (46 
PR  24060). 

List  of  Sobfada  ia  «•  CPK  Part  laa 

Adminiatrativa  ptactiGa  and 
procadura.  Agiicaltural  roaiainditins. 
Pestiddaa  and  pasta»  R^octing  and 
recordkeeping  requirements. 

Dated:  )HUiy  27.  Mm 
Daagias  Dl  CaaiVl, 
Dinctott  Ofjhj9  ofnthdoB  nvgmiuM. 

Therefore.  40  CFR  Part  180  ia 
amended  as  feBows: 

PART  1«0-{AHENOEOI 

1.  Tba  aathorilf  dtatioa  for  Part  180 
coatiaaes  to  read  aa  foOoMra: 

Audnrity:  a  U.S.C  S4Ba. 

2.  SactianiaaLl45  ia  revised  to  reed  aa 
follows: 


S  180.148   nkMftaa 


(a)  Tolaraacea  are  eatabliabad  for 
coanbined  raakfaiaa  of  the  inaactickial 
fluorine  cofapouada  cryoMta  and 
synthetic  cryolite  (sodium  "*"—'"""« 
fluoride)  in  or  on  die  loUoKwing 
agricultural  commoditiea: 


Bkabantaa  fwri*aaria4- 


e«H       Wmimai  Ragirtar  /  Vol  SQio.  »  /  Wadneaday.  Fefarittry  IS.  MM  /  Rales  and  Kagulatkwa 

metabolta  ia  or  oa  tha  I 

commodHyi 

eatabHikai 

for  faaidaea  of  the  harbidda  ia  er  so  fta 

coaaaodtty  «MS  fatpaatad  ia  a  pettdoa 

subaynad  bgr  dw  latenegiooal  Raaaaicb 

Project  N&  4  (R^). 

iPP8Cii¥ta<wirPebroaryl8.1fl8g. 

anoMW  Written  ebjections.  idantifWtd 
by  the  rfhniiaani  mnlm!  mrnihtr  [FP 
8E3M8/Ria03].  may  be  snlnnitted  to: 
Hearing  Cleric  (A-110)»  Enviioomental 
Protection  Agency.  Room  3706. 401  Id 
Street  SW..  WasUnglon.  DC  20400. 
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BrooooH- 


CtbMQS* 


Canoa. 


CttuaMa. 
Coaana — 
Com 


Cuoumbara. 


EggpanL. 
Qrapaa.. 


vonvnooMM  ^K^m 

Aprfooa 7 

Baana 7 

Baal^noa 7 

Baaii.aaa 1  ? 


KoMnM- 
Lsduo*-. 


Ofen- 


Youn^bwrtis« 


(b)  Toleraocaa  wttb  le^onal 
regiatration.  aa  defined  by  1 18ai(n)l  are 
established  for  the  combined  residaea  of 
the  insectiddal  fluorine  compounds, 
cryolite  and  synthetic  cryolite  (sodium 
alundnara  thioride).  in  or  on  the 
following  raw  agricultural  commodities: 


KhMaUH. 


[PR  Doc  8»-3190  Filed  2-14-aB;  8:46  am] 

40CFRnwt1M 

[PP IE3848/R1003;  FIM.-3618-8] 

aiQiarBaTlrunaieBtalftotectioB 
Agency  (HPA). 

rFfaudmle. 


:  TUa  lala  eatabHahea  a 
tolerance  foe  te  caadiinad  reaidnea  of 
the  herbicide  ^yphesate  and  ita 


ITKM  CONTACTt 

Bynaik 

Hoyt  Jaiaanaa,  Emergency  Reapeaaa 
and  Minor  Use  Sectioa  (TS-787C)k 
Registration  DhriaiaB  (TS-TSTC); 
Environmental  Prptectiott  Agency,  401 
M  Street  SW..  Washington.  DC  ZtMOO 

Office  tocation  and  telephone  number 
Room  ne,  CM  #2. 1921  Jefferson 
Davis  Ffighway.  Arlington.  VA  22202. 
(703)-557-2310 

issued  a  prapoaad  nde,  pobMahad  ia  the 
Fadaaai  Bagialv  of  Daceasbar  14. ' 
(53  FR  50S58I.  ia  wfaidi  it  waa 
announced  Utal  tbe  latenegioMal 
Rsaaarck  Piotact  Na  4  (HM).  New 
jersey  Ayiadtatal  Baqisi  hat  i 
P.a  Bex  231.  Rutgers  Uaivafsily.  New 
Brunswick.  NI 88008.  bad  sobauttad 
pesticide  petition  8E3648  to  EPA  on 
behalf  of  Dt.  Robert  H.  KapaiiaB. 
National  Dicacter.  IR-4  Project,  aad  the 
Agricultural  KiipaiiBaaat  Stationa  of 
Calif omie.  Florida.  Mkkrigaa  aad  New 
YoriL 

The  patitkm  raqpaested  diat  die 
Administratof;  pofsuant  to  sectioa 
40e(^  of  the  Federal  Food.  Dtag.  and 
Cosmetic  Act  psopoae  the 
establishment  of  a  tofefaaoa  far  die 
residues  of  the  berbldde  glyphoaate  (M 
(phosphonomethyljglydne)^  and  ita 
metabolite  aadaonadiylpbaapbanic  acid 
(AMP^  ia  or  on  the  raw  agriodtural 
coBHBodity  aaparagns  at  0l5  part  per 
millioa  (ppm).  Thia  woald  requke  raising 
the  already  eatabliabad  toleiuwe  for 
residues  oa  asparagaa  from  0l2  ppaa  to 
OJippm. 

There  were  no  comments  or  rcqaests 
foe  referral  to  aa  adviaory  ooaunittea 
received  iasaspoaaa  to  tbapreyoeed 
rale. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  diacaasert  in  tbe  proposed 
rule.  Baaed  oa  tfaa  data  aad  infanaatfoo 
considered,  the  Agency  Qencludes  that 
the  toUnaca  aritt  ptotoct  A*  pabbc 
heallh.Thafafara.  die  tderaaica  ia 
established  aa  sat  fartk  bakiw. 


Any  person  adversely  afiactod  by  this 
regulation  may.  within  30  days  after 
publicatiaa  of  this  document  in  tbe 
Fadaaal  Ra|M>ai  fife  "written  objections 
arith  die  Hearing  Clerk,  at  the  adffaasa 
given  above.  Such  objections  shoald 
specify  the  provisions  of  the  regulation 
deemed  objectionaUe  and  the  gronnds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
<^      by  grounds  fegafly  snfBcient  to  jnst% 
nie  renef  soQ^it. 

Hie  Office  of  Management  and  Budget 
has  exempted  diis  rule  from  the 
requiiements  of  section  3  of  Executive 
Order  12291. 

Pnrsoant  to  the  requirements  of  the 
R^afetory  Flexibility  Act  (Pab.  L  96- 
354. 94  Stat  1164. 5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establining  exemptions  nom  tuleiauce 
requirements  do  not  have  a  aigraficant 
eooaowiic  impact  on  a  eutystantial 
nundwr  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  R^fetar  of  May  4. 1961  (46 
FR  24950). 

list  of  Sid^acta  in  80  CFR  Part  189 

Aifaiiinif  ^rillTit  |naiitifif  aad 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated  lanuanr  27.  uaa 
Dianiaa  O.  Ceiinit 

Director.  Office  ofPaddde  Programa. 

Tbeiefore.  40  CFR  Part  180  ia 
amended  aa  foUowa: 

PARTtOt    lAMEMDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 


Autiiarity:2lU.S.C.9 

2.  In  8  ia0.364(a),  in  the  entry  for 
asparagus  by  revising  die  residue  level 
of  04S  ppm  to  0.5  ppm.  as  fbflows: 


(a)  *  •  • 


40CFRW«t1M 

(PP  8e88S7/R109«  RIL-S51S-S1 


■  • 


Aapafagua. 


04 
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for  yaCaiacMor 

AQCNCV:  Environmental  Rtrtection 
Agency  (EPA). 
action:  Final  rule. 


Ti Tnis  ran  establishes  a 
tolerance  for  residues  of  the  herbicide 
metolachlor  in  or  on  the  raw  agricnhurd 
commodBty  cabbage.  Tlie  lulei  regional 
Researdi  Project  No.  4  (Dt-4)  petittoned 
for  this  tolerance. 
BncmrE  DATE  February  15, 1980. 
AD0IW8.  Written  obiactiona.  ideadfied 
by  the  dacaaiant  cnetool  naaaber  (FP 
8Ea637/R]aMi.  may  be  aabadtted  to: 
Heani«  Oeik  (A-IK^.  Envirraaamtal 
Protecdoa  Atfency,  RaL  STOa  401 M 
Street  SW..  Waal^«ton.  DC  20ieOi 
NM  RIRTNM  MMHMkllON  CONTMCIt  1^ 
bmS: 
Hoyt  Jameraon.  Emergency  Response 

and  Kbior  Use  Section  (TS-7^C). 

Regiatration  Divisian  (TS-767C). 

Environmental  Protection  Agency.  401 

M  Street  SW.,  Wa8faii«ton.  DC  204ea 
Office  location  and  telephone  number 

Rm.  716.  CM  #2, 1921  |effersop  Davis 

Hi^iway.  Ariington.  VA  222^  (703)- 

5S7-2310. 


rARV  WrOWMATlOM:  EPA 
issued  a  proposed  rule,  pebliabed  in  the 
Federal  Ragfetar  of  December  14, 1088 
(53  FR  50261).  in  which  it  was 
announced  that  the  Interregional 
Research  Project  No.  4  (IR^).  New 
jersey  Agricaltoral  Experiaient  Station. 
PXX  Box  231.  Rutgers  Uaiveraity.  New 
Brunswick.  N)  08003.  had  subautted 
pesticide  petition  8ES6S7  to  EPA  aa 
behalf  of  Dr.  Robert  H.  Kupelian. 
National  Director.  IR-4  IVoject  and  the 
Aptcatairal  BaffemaenA  Stations  of 
Florida.  Hawaii.  Masaarhiwetts.  New 
York.  North  Carolina.  OUaboma. 
Oreg(Hi.  Viii^nia.  and  Wiaconsin.  Tbe 
petition  requested  that  tbe 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  a  toferance  for  die 
residaes  of  die  heifaidde  metoladdor  (2- 
chlor&W-(2«diyl-e-mediylidien]d)-AM2- 
methoxy-l-uiediyfetfayi)arptamiiife)  and 
its  metabolites,  detennined  as  die 
derivatives,  2-[(2-ethyI-6- 
methylphenyl)aminol-l-propanol  and  4- 
(2-ediyl-6-methylphenyO-2-hydroxy-5- 
methyl-3-«oipbotinone,  eech  ejqnessed 
as  the  parent  compound  in  or  on  the  raw 
agricultural  commodity  cabbage  at  li> 
part  per  million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 


received  in  response  to  the  proposed 
rufe. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  toferance  arifl  protect  tbe  pobHc 
healdL  Therefore,  the  toferaar.f.  fe 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regufetion  may.  within  30  days  after 
pid>lication  of  diis  domment  in  the 
Fadoal  Ba^Ster,  file  written  objections 
with  die  Houiag  Clerk,  at  die  address 
given  above.  Such  objections  should 
specify  the  pravisiona  of  the  regriatioB 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  bearing  will  be 
granted  if  die  objections  are  siqiported 
by  grounds  legaOy  sxiffident  to  justify 
the  relief  sou^it 

The  Office  of  Management  and  Budget 
has  exempted  this  rufe  from  tbe 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  tbe  requirements  of  the 
Regiriatory  Ffexibffify  Act  (Pid).  L  96- 
354. 94  Stat  1164.  5  U.S.C  601-612).  die 
Administrator  has  determined  that 
regtdations  establirinng  new  tolerances 
or  raising  toferance  feveb  or 
estabb^ng  exemptions  from  toferance 
requirenento  do  not  have  a  sigiifirant 
econcHnic  impact  on  a  substantial 
number  of  small  entities.  A  oeitificatian 
statement  to  this  effect  was  piddisbed  in 
die  FadBd  Ragfeter  of  May  4. 1961  (46 
FR  24860). 

Lfet  of  Subjects  fai  40  CFR  Part  188 

Administrative  practice  and 
procedure.  Agrionltaral  commodities. 
Pesticides  and  pests.  Reporting  aad 
recordkeeping  reqoiremeata. 

Dated  lanoary  27.  VUi. 
Douglas  D.  Caiapt 
Director,  Office  t^PeetiddePmgrans. 

Therefore,  40  CFR  Part  180  b 
amended  as  follows: 

PART  m    [AMEWDEDl 

1.  The  aotborify  dtetion  for  Part  180 
continues  to  read  as  foUowR 

Authority:  a  U5.C  340a. 

2.  Section  180L3ee(a)  is  amended  by 
adding  and  alfdiabeticaUy  inserting  in 
the  bating  the  raw  agricoltural 
commodify  cabbage,  to  read  as  follows: 

tor 


(•}••• 
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MCFRPARTIM 

(PP  7E)464/ft1008;  Pm.-S61»-7] 

Peetlcide  Tderence  for  Preinetryn 

AQOicv:  Environmental  Protection 
Agency  (EPA). 
ACTKNC  Final  rule. 


r.  Thi«  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
prometryn  in  or  on  the  raw  agricultural 
conunodity  dill.  The  Interregional 
Researdi  Project  No.  4  (IR-4)  petitioned 
for  this  tolerance. 


!  IMTK  February  15. 1989. 
;  Written  objections,  identified 
by  the  document  control  number.  [PP 
7E3464/R1006].  may  be  submitted  to: 
Hearing  Cleric  (A-110).  Environmental 
Protection  Agency.  Rm.  3706, 401  M 
Street  SW.,  Washington.  DC  2046a 
ran  niMTWR  mponmation  contact:  By 
mail: 
Hoyt  Jamerson.  Emergency  Response 

and  Minor  Use  Section  (TS-7670. 

Registration  Division  (T3-767C). 

Environmental  Protection  Agency.  401 

M  Street  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 

Rm.  716.  CM  #2. 1921  Jefferson  Davis 

Highway,  Arlington.  VA  22202.  (703)- 

557-23ia 


r ART  wrowiuTiOH:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  December  12, 1988 
(53  FR  50282).  in  which  it  was 
announced  that  the  Interregional 
Research  Project  No.  4  (IR-4].  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231.  Rutgers  University.  New 
Brunswick.  N]  08803,  had  submitted 
pesticide  petition  7E3464  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian. 
National  Director.  IR-4  Project  and  the 
Agricultural  Experiment  Station  of 
California. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  propose  the 
estabUshment  of  a  tolerance  for  the 
residues  of  the  herbicide  prometryn  (2.4- 
bis(isopropylamino)-6-methylthio-s- 
triazine)  in  or  on  the  raw  agricultiual 
commodity  dill  at  0.25  part  per  million 


(ppm).  The  petition  was  later  amended 
to  propose  a  tolerance  of  0.3  ppm. 

The  petitioner  proposed  that  this  use 
of  prometryn  on  dill  be  limited  to  use  in 
California  base  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considned,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Ragistar,  file  written  objections 
with  the  Hearing  Qerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^t 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat  1164,  5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  &t>m  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procediue.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  Jannaiy  27, 1968. 
Douglas  D.  Campt 

Director,  Office  of  Pesticide  Programa. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  laO-fAMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C  346a. 

2.  Section  180.222  is  amended  by 
designating  the  current  paragraph  and 
list  of  tolerances  as  paragraph  (a)  and 
by  adding  new  paragraph  (b),  to  read  as 
follows: 

S1M.222    Prometryn;  lolsrances  tor 


(b)  Tolerances  with  regional 
registration,  as  defined  in  1 180.1(n),  are 
established  for  residues  of  the  herbicide 
prometryn  (2.4-bi8(i8opropylamino-6- 
methylthio-s-triazine)  in  or  on  the 
following  raw  agricultural  commodity: 


ConwiiodKy 

Parts  pw 
mHon 

na 

OJ 

[FR  Doc.  8»-3193  Filed  2-14-88;  8:45 
M^UNO  COM  MI^4^4I 

am] 

40  CFR  Part  704 
[OPTS-e2013D;  FRL-3S20-S] 


liifornuition  Ruioj  Extension  of 
NOuTicmon  ana  mpof  wiy  ueaaiineB 

AOCNCv:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  extension  of 
notification  and  reporting  deadlines. 


:  EPA  has  received  two 
requests  for  a  60-day  extension  of  either 
the  effective  date  of  the  Comprehensive 
Assessment  Information  Rule  (CAIR). 
or,  in  the  alternative,  an  extension  of  all 
notification  and  reporting  deadlines  for 
the  CAIR.  EPA  has  evaluated  these 
requests,  and  has  decided  to  grant  a  30- 
day  extension  for  aU  CAIR  notification 
and  reporting  deadlines  for  the  19 
substances  to  the  CAIR. 
DATES:  The  notification  and  reporting 
deadlines  are  extended  to  the  following 
dates: 

1.  Submission  of  a  CAIR  reporting 
form  by  manufacturers,  importers,  and 
processors  under  (  704.223(a)  is 
extended  to  June  7. 1989. 

2.  Submission  of  a  CAIR  reporting 
form  by  persons  who  process  a  CADI 
listed  substance  under  a  tradename 
under  \  704.223(b)  is  extended  to  July  6, 
1989. 

3.  Notification  of  customers  who 
process  a  CAIR  listed  substance  under  a 
tradename  under  S  704.208(a)(3)  is 
extended  to  April  7. 1969. 

4.  Submission  to  EPA  of  a  list  of 
tradenames  under  which  a  person 
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distributes  s  CAIR  listed  substance 
under  i  7O4.20e(a)(l)  is  extoided  to 

March  aa  ma. 


FON  RNrmm  mvonmation  oont act: 
Michael  M.  Stahl  Director,  TSCA 
Assistance  Office  (TS-79e).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  B9-44, 401 M 
Street  SW..  Washington.  DC  2046a 
Telephone:  (202)  554-1404.  TDD  (202) 
554-0551. 


Dated:  Febraary  8.  ^ 
Joaeph  |.  Mennda, 

Director.  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 
[FR  Doc  89-3530  Filed  2-14-80:  &45  on] 
muLMtaoooEi 


8UPPLEMCNTARV INTOWIATION;  EPA 
issued  the  CAIR  (40  CFR  Part  704)  in  the 
Federal  RegMsr  of  December  22, 1968 
(53  FR  51698).  eader  section  8(a)  of  dw 
Toxic  Substances  Control  Act  (TSCA). 
EPA  received  two  requests  for  a  60-day 
extension  of  either  the  effective  date  of 
the  CAR,  or,  in  the  ahemative,  an 
extenaon  of  aD  notification  and 
reporting  deadlines  for  the  CAIR.  These 
requests  were  received  from  Ae 
National  Paint  and  Coatings  Association 
(NPCA)  and  The  Society  of  the  Mastics 
Indastry  (SPI)-  EPA  has  evaluated  diese 
requests,  and  has  decided  to  grant  a  30- 
day  extension  for  all  CAIR  notification 
and  reportmg  deedlines  for  the  19 
sabstanoes  subject  lo  the  CAIR  to  die 
above  dates. 

EPA  realizes  that  the  extension 
granted  for  the  submission  of 
tradenames  under  which  a  person 
distributes  a  CAIR  listed  substance 
under  S  704.208(aKl)  is  extended  to  a 
date  that  is  more  than  30  days  after  the 
original  notification  deadline  of 
February  7, 1966.  This  was  necessary 
because  the  extension  requests 
submitted  by  NPCA  and  SPI  were 
granted  on  February  7, 1989,  and  the 
publication  of  the  Federal  Register 
document  announcing  these  extensions 
was  not  posstt)le  until  after  Pebruafy  7. 
Therefore.  EPA  extended  this  deadlLae 
to  30  days  after  EPA's  expected 
poblicati<H)  date  of  this  Federal  Register 
document.  Note  that  the  new 
notificatian  deadline  will  be  March  20. 
1989,  even  if  tliis  date  is  more  than  30 
days  after  the  publication  date  of  this 
Federal  Renter  document 

Individual  companies  may  request  a 
reasonable  extension  beyond  these  new 
deadlines  on  a  substance-by-substance 
basis  through  the  mecfaaninas  set  forth 
in  the  CAIR.  Failure  to  comply  with  the 
new  extension  deadlines,  or  any  further 
extension  deadlines  granted  by  B'A  to 
in(fividual  companies,  will  constitute  a 
violation  of  TSCA  section  15(3),  aiKl 
may  subject  the  violator  to  the  penalties 
described  in  TSCA  section  16. 

List  of  Sidijecta  ia  46  CFR  Part  7M 

Chemicals.  Environmental  protection. 
Hazardous  materials.  Reporthig  and 
recordkeeping  requirements. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Pubic  Land  Order  6708 

[OR-943-09-4214-10;  GPf-064;  OR- 
1967S(WASH),  OR-{9854(WA3M)l 


Partial  Revocation  Of  I 
OaaaMcatloNa  No.  340  and  No.  400; 
Waahlnyton 

AQENCV:  Bureau  of  Land  Manag^sent 
Interior. 

ACnow  Pubbc  Land  Order. 

SUMMAWV:  lliis  order  revokes  one 
Secretarial  (»tler  and  one  U.S. 
Geological  Survey  order  insofar  as  they 
affect  153.40  acres  of  lands  withdrawn 
for  Bureau  of  Land  Management's 
powersite  purposes.  This  action  will 
remove  restrictions  or  open  the  lands  to 
surface  entry  on  145  acres.  Of  the 
balance  whidi  is  within  Power  Project 
No.  2145. 3.40  acres  remain  open  subject 
to  section  24  of  the  Federal  Power  Act 
and  5  acres  remain  closed  to  siuf  ace 
entry  and  mining.  AU  the  lands  have 
been  and  wifl  mnain  open  to  mineral 
leasing. 

EFFECnVE  DATC  March  la  1989. 
RM  FURTHER  INFORMATION  CONTACT: 
Champ  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208. 503-231-6905. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  it  is  ordered  as 
follows: 

1.  The  Secretarial  Order  dated  June 
22. 1944.  which  esteblished  Powersite 
Classification  No.  340,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  lands: 

Willamette  Meri«an 

T.  28  N„  R.  23  E.: 

Sec.  26,  lota  7  and  8,  and  NWKSEK. 

The  areas  described  aggregate  113.40  acres 
in  Chelan  and  Dou^as  Counties. 

2.  The  U.S.  Geological  Survey  Order 
dated  February  15, 1949.  which 
established  Po%ver8ite  Classification  No. 
400.  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 


m 


Willamette  Ml 

T.2BN..R.23E.: 

Sec  28,  SWy4NE^^. 

The  area  deecribed  containa  40 
Douglas  County. 


3.  The  State  of  Washington  has 
waived  its  preference  right  for  public 
highway  rights-of-way  or  material  sites 
as  provided  by  the  Federal  Power  Act  of 
June  10, 1920,  as  amended.  16  U.S.C.  816. 

4.  That  portion  of  lot  7  inside  the 
boundary  of  Power  Project  No.  2145 
remains  closed  to  operation  of  the 
public  land  laws,  including  the  mining 
laws. 

5.  That  portion  of  lot  6  inside  the 
boundary  of  Power  Project  No.  2145  has 
been  and  ccmtinttes  to  be  open  to 
operation  of  the  public  land  laws, 
including  the  mining  laws,  subject  to  the 
provisions  of  section  24  of  the  Federal 
Power  Act  ol  June  la  192a 

6.  That  portion  of  Lot  8  outside  the 
boimdary  of  Power  Project  No.  2145  has 
been  open  to  operation  of  the  public 
land  laws,  including  the  mining  laws, 
subject  to  the  provisions  of  section  24  of 
the  Federal  Power  Act  of  June  la  1920. 
and  will  be  reheved  of  the  section  24 
restriction  at  8:30  ajn..  on  March  10, 
1989. 

7.  At  8:30  a.m.,  on  March  10, 198S,  the 
land  described  tn  paragraphs  1  and  2, 
except  as  provided  in  paragrapiis  4,  5. 
and  6,  will  be  open  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals  and  reservations, 
and  to  requiremenU  of  applicable  law. 
All  valid  applications  received  at  or 
prior  to  8:30  a.nu  on  March  la  1989. 
shall  be  considered  as  simultaneously 
filed  at  that  time.  The  land  has  been  and 
continues  to  be  open  to  the  mining  and 
mineral  leasing  laws. 

Rick  Ventura. 

Assistant  Secretary  of  the  toterior. 

February  3, 1969. 

[FR  Doc  ae-34«e  Rled  £-24-88;  8:45  am] 

aajjNa  cooE  4310-SS4I 


43  CFR  Pul>lic  Land  Order  0709 
[AK-932-09-4214-14;  F-02S9431 

Modification  Of  PutiNc  Land  Order  No. 
3708;  Transfer  of  AdmMstrathre 
jonaoKDon  rroni  wewuuiii 
Aeronautica  and  Space  Adwh^iU  silun 
to  ttM  Natloaal  Ocaailc  and 
Atmoapheric  AdmlnMratlon;  Alaska 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  modifies  Public 
Land  Order  No.  3708  to  transfer 
jurisdiction  of  8,500  acres  of  land 
withdrawn  for  a  tracking  station  near 
Fairbanks,  Alaska.  fit>m  the  National 
Aeronautics  and  Spac^  Administration 
to  the  National  Oceanic  and 
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Atmospheric  Administration  and 
establishes  a  20-year  term.  The  land 
remains  closed  to  the  operation  of 
mining  laws,  but  has  been  and  remains 
open  to  mineral  leasing. 

I OATE  February  15. 1969. 


TOR  RJMTMR  MPOMMATION  COMTACT! 

Sandra  C.  Thomas,  BLM  State  Office. 
701  C  Street.  Box  13,  Anchorage,  Alaska 
99513. 907-271-3342. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat  2751; 
43  U.S.C  1714.  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  3706  is 
hereby  modified  to  transfer 
administrative  jurisdiction  of  the  land  to 
the  National  Oceanic  and  Atmospheric 
Administration  and  to  expire  20  yean 
from  the  effective  date  of  this  order 
unless,  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
section  204(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C 
1714(f).  the  Secretary  determines  that 
the  withdrawal  shall  be  extended.  The 
land  is  described  as  follows: 

FairiMiiksKteidiu 
T.  2  N.,  R.  1 B.. 

Sec  13,  SVWEV^  SEMNW^  and  SM; 

Sec.  14,  BHSEV^  and  SWW8B%: 

Sec  17.  SB^NB^.  SB^8W%,  ud  8B%: 

S«c  2a  EVi.  BHWVi.  and  SWMSWK: 

Sec  21.  SWHNEM.  W%,  NWWSEM.  and 
SMSBM: 

Sees.  22  to  27.  indtuive; 

Sac  28,  NViNVi  and  SW^NW^ 

Sec  29.  NVi  and  NMSWV^: 

Sec  ao,  SB^NBM  and  NE^SBK: 

Sec  34.  NM: 

Sec  38,  EWaVt  and  WHNWV4. 
T.2N..R.2BM 

Sec7.SEV^SEV^: 

Sec  8.  SW^SWV^; 

Sec  17,  WVfc; 

Sect.  18  and  19; 

Sec  2a  WHBVi  and  WH. 

The  area  described  contains  approximately 
8.800  acres. 

2.  The  land  described  above  continues 
to  be  withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  (30 
U.S.C..  Ch.  2).  but  not  from  leasing  under 
the  mineral  leasing  laws  and  is  subject 
to  all  other  terms  and  conditions  of 
Public  Land  Order  No.  3706. 
BlckVaolim. 

AatiBtantSecntary  of  the  Interior. 

February  3. 1989. 

[PR  Doc  89-8487  FUed  2-14-89;  8:48  am] 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

44CFRPtft67 

Final  Flood  Elovatlon  Dotermlnations; 
CotoradootaL 

AOINCV:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 


r.  Final  base  (100-year)  flood 
elevations  are  determined  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
imCTlvi  DATK  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (100-year)  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  ofBce 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 
:  See  table  below. 


TOR  nmTHm  a^onauTioii  contact: 

John  L  Matticks.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration,  Federal  Qnergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-2767. 
aUWlBMNTARV  NITONMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1966  (Tide  Xm  of  die 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90^448)).  42  U.S.C  4001- 
4128,  and  44  CFR  Part  67.  An 
opportimity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  throu^  the 
community  for  a  period  ofninefy  (90) 
deys  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Purauant  to  the  provisions  of  5  U.S.C 
606(b).  the  Administrator,  to  wh(Hn 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  die  final  flood  elevation 
determinations,  if  promulgated,  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 

PART67-{AMENDED] 

The  authorify  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganixation  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
communify. 

The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  communify  are  shown.  No 
appeal  was  made  during  the  ninefy-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


SoufM  of  RooonQ  tftd  locMion 


comwao 


Soum  Omr  Qmti: 
MoonauMiMal 

tiaoiMi 

AfVnaimaMly  300  iMt 
A|)fvoriniaMy  SO  iMI 


ApptoimaMy  7  JOO  tMi 

I  ol  Cmr  canyon  Oaak 

» ol  Chw  Canyon  CMOk 

OOO  IM  i»t>ow»i  ol  OouSy 


onoo  of  8pfU0O  WMMf  Conyon  CVMk 


^2.700  tool  dowmoMom  ol  fom 

Cofnofo  BnoBO 


7.1S0  IMI  i«MMm  of  Few  Oor- 


0(  PHwMi 


#Om«i 
inlMi 


oround. 

■on  in 

•M 
(NOVO) 


*S.448 
'0.486 


*sjoe 

*8.S3e 
*S.S07 
*S.4S0 

*s.s2e 

*S.S36 
*8.a62 


*6;Me 

•7XM4 
•7.10T 
•7.100 
•7.232 
•7.2SS 
•7.360 
•7.403 
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Souvoo  at  AoodbiQ  ond  tocohoo 


AppRaeMMly  560  loM 
r146i 


71SI 


•ay  146- 


HVl- 


IHtWy  146- 


2360 


3i390  IMI  dOMMMom  of  9PM0O 


140  1 


o(  Spnio* 


1.226  iMt  upilroowi  of  To«n  of 


Loal  Otnfon  Qmk: 

AppforinwMly  1.400  tool  downotraonv  ol  County 

Rood  30 


AppradRiiMy  75  loot  upokoom  of  County  Rood 

30 _ 

AwwiHwitiH  2.260  «Ml  i«oMMn  Ol  County 
"      130 


aneimtCmk: 
MpivuBomowy  d,ooo  tow  oowwvHn,  oi  unv^ 


Apprarimoli^  2.610  loot  doiNwOooni  ol  Ortv^ 


r  al  tw  MontaHM 
Counlir  CcuVwuM,  Coun^  AdnMokala>% 
OMeOb  100  Wool  IMn  Siroot,  OorMz.  Colorado. 


I  Cuuiity 
(FBIADooholNOw«032) 
am  Rtltl  Oantt 
AtaU  300  foot  dowooow  ol  County  Club 

Orl«o 


Mxwl  IS  mtoo  i<a*oom  ol  KJng^  MVmay. 
MvStAMi^CkrMt 
About  OS  net  damnoioowi  ol  U.&  Roula  1  - 
About  1  neo  MpoOoow  ol  asih  Avonuo 

At  mouth 


About  &100  Mot  i^onom  ol  Mng^  \ttmmi .. 
At  nnuSt 


ol  41«  Stool.. 


Soum  Ritii  Omwt 

All 


of  43ra  Avonuo.__ 
Sttmmn  Qmli/Soulh  ftong  Cnak 
At  mouOi 


OlWl 


Road. 


About  100  lool 
AmnteOomn 
JuM  wool  ol  A1A  about  6.000  loot  ioudi  ol 

Noftti  Coun^  Boundwy — — .......^ ^».^ 

About  300  loot  oan  ol  ««o  Mofoodian  ol  Uwa 


Ook  Road  aid  46*1  Plaoa .. 
J: 


Almoulh- 


fOiP» 
In  Mot 


oround. 

Honki 

loot 

(NOVO! 


•7.361 
•7J72 
•7.301 

•6.011 

*6.9ee 

ISM 

*6A2S 
•6.032 
•6.943 

•6.026 
•6.070 
•7.004 


About  3.000  loot 


of  HlQfrivid  DllvO-..« 


About  1.600  ioM  «ra*t  ol  AiA.  about  2,000  loot 

nut)  ol  Norti  County  Boundoty 

On  wr 


Vfo  Utm  Chtnwl  *: 

About  100  loot  upotroam  ol  mouOi 

At  oonSuonoe  ol  Voio  Lakot  Ctannol  0- 

Vmo  mm  Oitnml  B: 
At  mouSi 


AboutSmSo 


At 


ol  lOifli  A«onua~ 


About  S  iMt  i^attaom  ol  lOIMh  Awonua- 
Vmo  Utim  Chmimi  a 
At  nwuOi. _._-_— _—„-_....-. „   


About  2.700  loot  upotoom  oi  102nd  Avonuo — 
5it  jlo^'o  Mtnh: 
Al  ttw  MHooction  ol  Stala  Road  60  ond 
County  Rood  512 


Jusi  Juwtaini  ol  Stala  Road  60 

Admnltkallon  BuMkig,  1640  2Sth  Straoi  Voro 


•6 

•10 
•17 
•24 


•15 
•23 


•IS 
•21 


•5 

•21 


•6 

•17 


•7 
•17 


•15 
•21 


•5 

•10 

•11 
•23 

•20 
•24 

•22 

•24 

•23 

•25 


•22 
•29 


Sourea  ol  Soodnoond  tocaHon 


Ce«nly(rciU 

>Ular)«r  Onanr  Along 


ot  Oio  MoyQf*o 
Hon*.  1  0*«tM  Oriwo,  V«o  Boatfi,  ftortda. 


><c«yk 


Wnar  County  (FEMA  *"  ■ 


At  Mnodion  of  Indtan  Rlw  Ortwo  ond  Om48 


About  100  loot  oaii  oi 

SoiMt  Pnng  Qmk/T^mllm  Qoafcr 
Abort  600  iort  wool  oi  ksonocaon  ol  RoUn 
Lanaand 


Abort  400  lirt  niiOoaiii  ol  oonlhMnoa  oi 


CMrOoa*: 
Miort  200  lirt  dovnalrortB  ol  Rooolwd  Road. 

oil 


fOwOl 
InMrt 


flnwnd. 
'^Bana- 

Honin 

laat 

(NQVOI 


•17 


•7 

•• 


•10 


AtMrt  250  fart  doomobooM  ol 


Abort  200  fort  upokoom  ol  north - 

Jurt  duw—ortw  ol  dan 

JuM  i^wtroom  rt  dan-.  

Abort  200  farti 


(•••A 


MMVf  Fwum  i^rat 

Mort  700  fort 


Mvof  County  iivnA 
ol  USl  Roula  1 


Juol  upokooffl  of  conk  of  struduiv— 


At  tta  Maoortion  rt  BoacMand  Boulovord  and 

ModdngbM  Drtwa._.  -■■■ 


AttnteOotK 
Abort  300  fort  oart  ol  tia  miaooclon  ol 
ley  Lana  and  Ooain  Drtva 


Abort  1.000  lart  oort  ol  miaiocSon  rt  TUlp 
Lata  aid  Ooaan  (Mia 


Dwatmont.  CRy  HA  Voro  Boach.  FtaUa. 


OQMGM 


Dada  County 


Lookoal  Ctaek: 
Jurt  doMnrtPoan  oi  Sia  conSuaioa  ol  Tifertay 
Na  1 


Jurt  dovnokoom  rt  Stata  Roula  143- 
TrituimyNo.  1: 

Atmoutii.. 


Abort  0.4  fnia  downotraon  ol  MortoSi  Sorthan 


AapaOMt 
Abort  300  fart  dommolioow  ol  Papa  Ciaak 


bounday— 


At 
iwCKtfKK  LtKm  waran  communay .. 


Cointy  noporly  aid  Raooid^  OMoa,  Counts 
CortMlouoo.  Tfonton.  Goofgla. 


•6 
•0 


•13 

•6 
•10 
•16 
•18 

•12 

•13 
•18 
•10 


•10 
•17 
•20 


•6 
•8 


•17 

•13 


Sourea  rt  Suudny  and  locrtfon 


roianOoaft 

rt  Toan  C»arti  OM«a- 

irtl 
rti 
Mort  600  fart  uptaoam  rt  I 
roan  Omk  Titulmy  Mat  t: 

Atmorth 

Al 


#OapCt 


ton  in 

fart 

(NGVOI 


•433 

•470 


row*  Oaa*  Titumy  Mot  e 
Atmorth 


Abort  1.400  iirt  upaaaam  rt 
roan  Oorti  r«u«ar  MoL  * 

Atmorth '2. 

AINoftlt 


Oliooi  a«r  fM.  t 


Omtieaancit 
Almouti 


I  rt  North 

Abort  3200  fart  upMoaa  rt  Daula  Ufea  Rood 

Jurt  niooiaii  rt  Strta  Rorta  36 

SMOoafc- 

Abort  1j800  tMl  doanaboaa  rt  US.  Reuta  tO_ 

Jurt  i^aaww  rt  a&  Rouia  H- 
AMrtffOMft 

Abort  aoOO  fMt  upaaoaa  rt 
Road 


Abort  1.400  fart 


ft  US. 


(diyk 

roMiOaaft 
At  iiiorth_ 


ClrtMlCFEilA 


•713 


•670 
••15 
•636 


Abort  000  fart  upakaan  rt  Paea  Ortiio 

LoalaulOmk: 
Atiort  0.5  into  uprtraam  rt  oorthianoa  rt  Tifeu- 
tayNa  1 


Jurt  JuMtaait  rt  Stato  Routo  143 

Abort  a4  nfla  duwiiaaaw  rt  Nortoli  Sorthom 


Atiort  900  fart  tvrtfaaa  rt 
Mipa  avaSMa  Mr  bHpaoarti  ■  Oia  am  Ctoriil* 

OfSoa.  C»i  HM.  Trankn.  Qaoitfa. 

Upaon  CortNy  (laSnewyanaM  araaa)  (FBfM 


Atmorth 


•34S 
•3fO 
•386 

•374 

•3<S 

tit 

•364 

•3SS 


*«34 


-824 
•042 


-7» 


•70S 

•74S 


•713 


•7S3 


Abort  1.000  fart 

StraaL 

MamoOartt 
At  north 


dl  MwSt 


AorttoOaak: 
JuM  i«akaan  rt  SiaM  Routo 
Abort  3.500  tort  doMMooM  rt 
Abort  000  fart  i^akaam  rt  Stola  Routo  7< 
Abort  300  fort  upotaan  rt  D«w  Road - 

AiMto  Oaa*  riCuMiyr 
At  morth— 


74 


rt  Mooro  Ooafeio  Road- 

01  mOtm%  WOHBIO  nOOO— ~. 

of  Jsfl  On^  Rood i— 


-vet 

*«64 

-est 

•723 
•527 

-sso 

•619 
••71 


•719 


^ 
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loiMiDwbNaari 

1 0>  JBW  DinB  ROM  •• 


loiaH 

lOtOMTi 


lOl 
letUANeiMiO 
I  el  US.  Moulin  — 
Ataui  UOO IMI  i«MwMit  o(  a& 


CtatrtOHn 
OMfgli. 


•0 


ijaoiM 


MOO  IMI  dOMMMm  01  CaMn% 

mm  mdkm  11  Md  it. 

Mi  a(Caw%  Road  iMMd  b*- 
It  md  It  ki  TowHt<p  n 


•on  in 

liOl 
(HQVOI 


tM 


•410 

•41S 


*Z4at 
•usa 
tjm 


*3J»40 
■9J41 


tit 


Soure*  o(  toodbM  oni 


nwA 


OfCmit 

About  oat  nMi 
AtaulO.27  mti 


OtMOMtl. 

ol 


JuM  I4l«>lii  o»  iwou»i- 


jiNi  upOTwn  o*  BurangBn  mmnni  iwiwi- 


«10l 


lai  twOir  HM, 


Cawily(KMA 


ISO  tM  t«ikMni  o(  UA  \1l^mm  m.. 

o<r 

of  OVi  8kMt~ 

oil 


ffmi  umumiaMf  »-^» m, 

•I  tw  c%  o- 


OMMlr  iMlMOifWMM  «Mi) 


Ai  oontMne*  ol  Mud  RMr 

I M  nao  i*MrMM  ol  Look  Na  Su. 


«  tw  Oouniv 
HMri  Coutoom.  County  CourlhouM,  tdoigMV 


About  t.i«t  liot  ^oMMi  ol  Old 
Qndi  Read. 


«  tw  Coun« 


COM- 


tmo  IM  noMh  al 


Mliil 


tonm 

Hal 

fflOWtt 


•IflTO 

•1*71 

•1*70 

*1jOt4 

•1*70 
•1*7t 

•IJtTS 


i*n 

•1*3t 
•1*46 
•1*62 


•400 

•437 


•1*71 

•1.100 

•1*66 
•1*66 

•978 
•066 


•1J 

•43 

•10 
•W 


•13 


Somaol 


(MMil^  Kamobac  OowMy  (KMA 


1*00  faat 


olTobay 


100  laal  i^ibaaw  el  Olrigs  Road 

•or  bNpaaSa«  tt  •»  Town  Mav 
aoer-i  Vaut.  Souti  China.  Mriaa. 

Oal  (tmm),  Varti  OaMly  (FEHA  OodM  Na. 


At 

AppRBikMti^  mo  Ami  I 


EHotMama. 


MHNn  connnunilif..^ 
OwTMinHA 


.KinglaM. 


Al  Broad  Com 

At  Coopvo  Baadi. 
At  Ooaan  Awanua— 
AiBaOKyPOM — 

AtOimPttm 


Sixmlna  at  UgMwuaa  Road  amtfutwl 


At  Aolt  Petnt  DMa  eatendod  « 

At  OtMr  Point 

AlAHiPaM 


amyMic  Omr  Al  CXMn  Road-. 


laitw  MMlelpal 
Bulk»«  Star  Roula  32.  Oiili  Haad.  M*ia. 


Amnte  Oemn: 

anOraBW    01    WOK    PWKhNOOI    B^f    01 


At  QOOOO  Rock- 


1,700  laat  aa«  ol  Wewacilon  ol  RumoI 
Avanua  end  Cald«wood  Lana 


#Owti 
ktliM 


oraund- 
^Bai*- 

llonin 

toot 

(NQVD) 


Soma  ol  tuwbiy  and  locaHon 


(laam),  Knea  Oounly  (FEMA 


AmnHeOemn: 


oounNHvn  wKiraviO  o«  sunn  otvi». 


•317 


•330 


•30 
•9 


•S36 

•601 


•574 


•13 
•IS 
•16 
•16 

•13 
•12 
•16 

•14 
•14 
•17 
•10 


•15 
•19 


•23 
•37 

•10 


•56 

•90 


MMMW 

Mar  Enka  langti  «M*i 

oofpofali 

a  OtargaMw:  Enfta  hngti  «MMn  ootpomli 

„ __ 

_  ..     ,      . 

•w  Town 

OMea.  Soutt  ItamaMen,  kMnoL 

MARVLMn 

raiilmai 

ol  Trfbuliiy  Na  206  (Sprtng 


TWMtor  Mb  *a»  (^Brtv  AancAX- 
At<  " 

All 


al  206  MiflMt 


asno  oonvMiNi  v  ino  nononDio  rKnoro  9. 
Mttn,  QMlFmn  of  ffw  Town  of  BpocIqmHo 
BoorI  of  SyponrtMiV)  MonlBOVfMry  County,  206 
f  BreohiMM^  Mvytand  20633. 


Cyity  (FEMA  Doebat 


A^prarintall^  7*00  VMt  dwnatraani  ol  Intv* 
italiRouli93   


fDapti 
mttat 


QTOml 

'^Bawa- 

tonin 

••at 

fNOMOt 


Al 


Upebaam  t¥r  el  Boabm  «id  iMna  Ralraad- 
OoMnabaam  Ma  ol  Mwitala  Route  I 
AA  Onok. 


At 

AppraHbnali^  30  leat 


Hutmyapok: 

At  conAuonoo  wMh  Showahoon  Rtvar »_...„ 

ApprcndnioMy  0.7  mio  upilrMni  of  Btooon 

StTMt 


Huamy  Brook  THbulmy: 
At  oonfluonoo  wNh  HuMOy  Br ooh ..— .^— .^.■■.^.— . 
AiiproMkiMMy  250  tost  upstraofn  of  Boooon 


I  ol  VM  EnQinoonno 
Doportnon^  Town  OfHooi^  Andow,  Momcffth 


Caunty<FEIfM 


At  oontuanoa  ol  Qonpai  Pond  Bieel(« 


Al 


Upabaam  ekte  ol  CtanboRy  Road.-. -. 

to  ol  SiaM  Route  113  <Dreadiaay 


TtourAooit 

At  oontuenoe  vMh  Rldienlnn  Brook— 

Upebetm  Me  ol  PMtwr  Road 

TWUay  to  SMMer  StaMt 
At  oonOiNnoo  wMt  Boovof  Brook  .».».*•. 


•11 

•13 


•10 
•t1 


•361 
•362 
•362 


•90 
•St 

•36 
•78 

•56 

•123 
•37 

•137 
•61 
•94 


•57 
•63 


•87 

•67 

•91 
•123 

•60 
•66 

•107 

•166 

•88 

•143 

•91 


Soureo  of  floodkiQ  ofitf  locoOon 


^t^V* 

•106 

At  fYrtkwwa  irfti  Pi'it  Dmnk 

•76 

AnradnMMy  100  laet  doMMaam  ol  Htdnli 

•61 

a«qpa»  AtoNf  At  lyabaem  oofporate  Mli  (Slele 
Bounden) 

•123 

Toan  Clerti-e  Vbidt.  Oiacul 


At 
Al 


attaToamHrik 


Caawty 


toe 
ol 


&R135- 


D^MrtfMH^  Town  Hrt,  NMdhofn«  Monochu- 
•00102192. 


At 


Ol  Dodge  Ro«- 


al  tie  Toan 
Clarti-e  vauK,  Towi  Hal,  136  Men  Sbaal. 


#Dwtt 
^•••t 


ground. 
'Bmm- 
•onto 
•eat 
<NQVD» 


•I0L6627) 

fWngfmm  Omy. 

Al  LoMT  Neck  Cove 

ranNe  oaaei  oto  ran  nsa  noao- 
AleaMMeoiai 
At  eoutNMet  Me  el « 
AineifiMeoia 
AiRoeeCM 


Al  noftt  Me  ol  Orapa  WHid- 
Atl 


At  Upper  Neck- 


At  ippraidniolily  300  toot  oouOi  of  Poonol 


At  oppraadntotoly  120  tool  Mond  of  tfiorolno  by 

Oio  intofoocOon  of  Stiofo  Drtvo  ond  Oooon 

Avonuo 


UHO  WOOWW  mOPQ 

onmittm$  100  tool  ooM  of 
oKtomtod  10  oppforimotoly  100 

01  NOrVt  oVOOl  flRHnOMI  ....»«■— 


Rood  lioni  o|h 


R»jmoutf>  £te*  /»«r  At  opffCMiiiloli   1.060 
1001  oownoooom  o*  no  ono  o>  dtobd  noacn 


I  ol  ttio  Ptonnino 
OoportnionC  Town  HoiL  75  Modto 
mouOit 


County  (FEMA 


ApoRidnoMy  200  foot  downoOooin  of  oocond 
ORiownB  0*  rwn  nono — •— 


•76 


•134 


•32 


•13 
•13 
•15 
•15 
•17 
•17 
•16 
•16 
•It 


•14 
•16 

•17 
•15 


20  iai 
HoeMt  ol  Obi^  Road. 


at  *m  ToMi 
ClartE^  VaA  ToOTi  HA  Huntfngkjn  Road.  Wor- 


o/ 
ZO 


OeaiNytFElM 
ol 


•776 
•1*68 
•1*14 
•1*65 


••17 


Sourae  ol  tuudny  and  looakon 


I  ol  Megw  c%  d— 
lol  Miga^dtrdii— 
1 1*  n«ee  inbaem  ol  SM 


lal  tieCay  HA 


112 


Htf.  2016  Meet  12081 


f  Oepti 

biteat 


ansunA 

•en  in 

leei 

IMQWOI 


•627 
•633 


at  tM  Ti 
Qrant. 


AuQntnutr 
About  3*00  leoK 

Si«erCNek_ 
About  4.200  (eel 

SiBarOMt 
At  mouth 


ol  OS.  Hgln^r  23- 


■  alCowl) 


124  Wool  HMon.  Au  Giae. 


iaitieC%HA 


AuQntfm: 
)boul4*00li 
CNelOa*  Drain 
About  1*00  leet 
BuntCkabi 


•or^  Horaok  2300  Uener  Road.  Am  Qmo.  MkM- 


Soum  Bandh  am*  nmr. 
Mxwl  0*0  Mte  doMMbaiM  ol 
About  0*0  Me  vpebaoM  el 


Alnnulh- 


Ol346t 


BotmaUK 

At  mou>i._ 


About  0^  n*  t4)ek«ani  of  Cenler ! 

I«a  aMtebte  lar  biipaaaaa  «  tie  Cby  i 
257  Weet  Monna.  Bengor. 


Matagon  A*ar 
AtdOMtabaam 


•567 


•567 
•S66 


•630 
•640 


•653 


•627 
•642 


•  (•■trV' 


14 

Avonuo.~. 


•ISTf 
•1360 
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1.100 


ol  up> 


■m  m  lm  Towi 

NmYoA. 


or 

1.440 


laimtng 
M 
M 


olQMortOMh. 


Oltm 

At 


I  al  9m  Tom  ta- 


MmuIIjBii 


of  inottVt^ 


Abort  t,100  tMl  do»wi>— II  at 
■01*10  daiCBo  Ron 

Atert  tOOO  tort  Iktmmum  rt 
oPOMlnQ  of  Blo  Cowo  Roodw..» 

Atart  i;aoo  tort  i»i>i—  rt  i«M« 
IRQ  rt  Bl|  CrtM  **w* 


us.  RMto  19- 

MIUp««MtOt 

1 10 


oias. 


Hart*  10- 


et  U& 


OlO 

lipa  MMtotor  toipw— i  rt  Oto  Titat 
Cound  ChrtMbrtt^  ChrtolMiL  North 


lOMMlylrtrti 


MMrtMil 


i«i 


110. 


Ponii 


All 


Abort  IJSOtort 

LonQ  Dirtwiii .  I 
Long  Bftncft 
Aimorth 


il«Dni8ni307. 


)kMi8R13S7. 
Abort  OOP  tort  niibiMfc—aR  1007. 


Abort  2JM0  tort 

441 


or  us. 


44t. 


2jm 


tl  as.  Rorti 


fOwOl 
In  tort 


•onto 

tort 

(NGVDI 


*433 


'866 


•780 
•570 

•eis 

t15 
•747 


•708 


•£000 
•M04 


tooo 

•1,>M 

•1J04 
•1J0O 

*a.aio 

*ij04e 
•loos 


tooo 

•zeoo 

•SJBM 
•S,100 

tao 


•1J00 
•1J00 


SoeoOmk 
MortiMOtortc 

441 


irtouua 


Abort  1,100  tort 
10 


rt  U.&  Rorti  441- 


irtSRtlOI. 

IrtLOOSMOM 


MfROiA. 


rt  Oto  Cu»n 


AfipltOmIc 


rt  US.  Rorti  ao 


«rta&Rarto290. 
Mort  aoo  tort  Oortti—  rt 


At  conOoonoo  ol  UatoAppto  Oook  2. 
UHM  AfpM  GMoIi  £  WNHm  00MMni% 


AcvtoCMrtbONa 


Abort  1300  tort  I 


irt  Wirt 


Abort  i;B60  tort  i»iii—  rt 

02  SouOl  Ronl  8bMl  BirtM*.  ONa 

CMrtrti  (vaoiit  Mm 


<mM  s^t09t0n  of  Wtait  SriOTi  Rottd 
1 1^400  tort  dOMWibi—  rt 


OHa 


•irtMMPMMMrtMil 


a7 


All 


Al  flOfVMRI  COWI^f 


PopWrtrtM.  Oow%  Oowtwuw.  002 

SkooC 


lOMfc 

Abort  £100  tort 
Abort  1700  tort 


CMrAUr 

At  MOUlvl« 


Abort  2J0»  tort 


of  CMw 


Mort2J0OtoMd[ 

jMrti»i»i— rtS 
Abort  3,700  tort  14 


Mrtorth- 


All 


rtOwrtton 
rtTi 


fttttunflut 


#Oirth 
In  tort 


pmund 

Oonki 
tort 


*1«0 

1JW 

1J04 
•2,104 


•1X100 

•ijtoi 

•IjOOO 

•i;oio 

•1,010 


•074 


•S20 


•MO 
•OH 


•074 


•1.106 
•1.1  IS 


1«0 


•1.0S0 


8ai«oi  rt  OoortNO  iNi 


irtTi 


OlW»ii» 

rt 


All 


OuOa* 
2J0OOI 


Jurti»»i— rt 

1000  tort  di 

I3#)0tort 


irtSMiRertil 
ortrtOHCobii 


irtOHl 


rt  9m 


QpnMV  Osofcr  Fof  ffto 


Kdiyk^ 


■  rtWMM 


•oart 

tart 

ftBMOt 


•047 
*1j002 

•007 
MJOIO 

1*10 
•1J0O 


••74 


•070 


/ 


tJOlO 


tjOlt 


#1 


•2J0f 

#1 


6928       Fedaral  Register  /  Vol  54.  No.  30  /  Wednesday,  February  15.  1989  /  Rules  and  Regulations 


SouiM  of  WootfnQ  ml  tocMton 


tmmm  ai  O^  HA  ITS 
Oiagen. 


«M»rf*g|if|.HI  a^ 

rann  ol  eonftf 

■  oleanMMnM 

ol  Barau^  of 

Ai  ■>■>—»  evpaiMi  kMi 

ol  Boraugh  ct 

At  onnAMMia  aMi  flhnup  »« 

mmtrntta 

aa  #1.  SeH  I2I-C  Smon.  Pwn- 


CauMy(RMA 


«rir  iiHiiiMiii  1200 


Mi  of  T- 


TowMMpOMnt 


■I  «•  Cm* 


f  Dipn 

kilMt 


oraund. 
ion  In 
<NQVO| 


■MS 
*M6 


••47 


•47» 


•787 

•ns 


•S10 
•544 
•S43 


•066 

•iXMO 

•i.07e 

•wo 

•1.041 


•708 


8oufM  of  floodbiQ  And  locMlon 


r  County  (FOM 


BuMna  410  SuntM  (Mm. 
nli. 


■I  Iw  MurtdpK 


to  Tlw  HonoraM*  L  Qvy  FauM. 
Ctafenwn  o>  Ow  TowNh^  of  Cwtor  Board  oi 
Oi^amliow.  Bular  CouMif,  410  SunaM  (M«a. 

laooi. 


CianaaiBa  (>iiaa|l»  trta  Ceawnr  (TOIA 


At 
Ai 


Borau^    OMca.    OanaaiHte.    Pannayftrani^ 
MondiV.  TuMdiy.  «id  Thundiv. 


Curtti  <ls«fniMMb  OMMra  Cwnly  (FCMA 


B99Gh  OwMt 

ApprairiMdliiif  1.900  Isii  dOMffwfeMfn  of  ^^80. 
<»>iciilwialii)  1.900  laai  i«aaaani  ol  T-4M — 


At< 

AtLR  14012- 


I  ai  ■«  ToOTwNp 
Saoratoiya    laManoa.    Boa    221.    ao.    1. 


CeMBHf(Hm 


110 
110M_ 


300  tool  doiMwkMfii  of  LA. 


im> 


ol   LR 


300  tool  downotmin  of  T'>710 


S3. 


al  Iha  Oaan 
TmraNp  BUUn^  Daan.  Pwin^fl¥inla. 


OauMy 


a7i 


At 


rO.1  mit 

••h  awltar  Oaak- 


At 


no  Hrtt  BrooswMOOdk  Ptnntyfcii^ 


latCWr 


OmtvOMft 
AI 
Appradnwto^  290  tool 


of  ffio  u^ 


wAh  Dunnino  Cfoofc ^.„. 

aoo   iaat    upiaaiwi   ol 


lie 

BofOmt 
Al  oonftoonoo  wNh  DunninQ  Ooolt  ■■.........»»„,..— 

r  0.7  mla  i«akoam  ol  LR  06000.. 


#0M« 
miaal 


voml 
'Bawa- 
llonln 
Iaat 
(NQVD) 


••14 


••7> 
•1.01S 


•862 


•719 
•78« 


•1,S03 
•1.507 
•1.SB7 
•1.590 


•1.132 
•1.140 


•1.07* 

•1.137 

•1M4 

•1.090 

•1.108 
•1.128 


Soiaoa  ol  RoodbiQ  and  localon 


BUMk«  m  e/o  HarlMit 


at 
Qranam, 


OmlOmk 


rnuK 

AppvQHlniolily  1,000  tool 
llOO^ofoaMig 


ol  LR 


Apprerinwiily  ISO  tott  MbcMO  upoMom  ooipo- 


kic/ol 


Bk  Craafe  (lOBNMhM,  trta  Coonty  (FOM 


Al( 


Appraxknaiily  1.6  irritaa  i^iaaaani  ol  ooipofaia 


al  Vw  TovMWNp 
MurtdpalBuMng,  10406  NV*  SkaaC  WaBng- 

ton,  PBnna)ff#ania. 


Evana  Clly  (bofousli)^  I 


160 


rCaunly(FEMA 


ol  Iha 


AppraMtnoli^  0.5  nrito  tjpolrBoni  of  fto  u^ 


AR  w^O  BOiOU^^ 

BiAlng,  220  WaN  Avanua.  Evana  CHy.  Pann- 


Coaity(FEMA 


OwNxquarMaaiw  Oaafc 
At 
At 


At 
Al 

Ufa  awMMa  (ar  tomrtin  at  iha  ToiwaMp 
Munleipil  BuMtoo.  RO.  #2.  Boa  242  A.  Am 
Stop  Road.  Evana  Qty.  Pann^flwana 


County 


Appwrimalily  a4  mla  upaaaam  ol  T-oaS. 
nwiB,  rtaraon.  rwrayMani^ 


SnaktOwtk: 
At 


atarCaantylPaiA 
Oacfeat  ItaL  i*l2) 

Ctannoouanaaai^  OaMb 


HMTto  (loaMMl#k  Canka  Coanty  (FEMA 


Atdomaaaa 

AppradnaMy  1.820  laal  i«akaam  ol  oomhi- 

anca  ol  QitoraNh  Qap  Run 

SaAnaVl  Gap  Atoc 
At  oonlluanoa  aWi  9pdng  Ckaak  »«.««....««..— 
Apprarimatoly  1JS0  toat  apaaaam  ol  US. 

RouM  322 


#0m« 
In  laal 


omund. 
'^Qava- 
Hon  in 
laal 
(NOVO) 


•1.732 
•1.734 


*1.6«> 
•1.706 


•967 


•927 
•948 


•921 


•946 
•969 


•1,088 
•1,118 


•906 
•909 


•1,054 
•1,156 
•1,145 
•1,192 
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Soiaco  ol  ipa**  wd 


ToOTMNp    Munioaial 
.  BoaMaag, 


224    E.    Uria 


(looMAliIrt^  ContoA  CwMy 


BMUEagltOmk: 
Apprartnatoly  0.5 
ANp  Routo  506  >. 


ol  To 


nOUlO  900.- 


2.400  tMl 


OlToWMllto 


At  conlaMca  aNh  BM  Eag^  Oaak 

.<PiiiniiiiaW|  579  (aai  ymmm  or  OS  RonH 
220 


ol  Caiol  E. 


Mng  RolM  220  ki 


Bmli 


1.6  ndaa  dmanttaaiw  ol  T-316 
Mv  fltf  Blato  Roato  y06 

0.7  adto  i^aaaaai  at  T-6B( 


RC.  6, 


StmOmk 
ApprcsriMotofy  100  tool 

Fak  Raad  (T-291) 

At  upaaaam  Ma  ol  d*n. 


HoBow  CMw. 


720  toll  >j|M>OAm  of  Stonoy 


MuniclpiA  Buftflng,  LotviMn,  Pwnw^/trti^ 


IFCMA  DodnC  Mo.  003Q 

SnakmOmtt 
Approxiraotoly  .35  niAA  downolTAAfn  froM  T— 700 . 


MlOMO  flOV  ONpOCDOfI  At  OtA  ChAiRFIOn 

ol  Via  Board  ol  SivaniMa'  hona^  Bw  149. 
RO.  1, 


UsArty  |IawvmMp)i  vAfltto 


SMrtOaafc 
AtipiuiiHatoH   ISO  Iaat 
iRISO 


Ma  ol 


1.7  I 


MOUM  904_ 


UanhOmtc 
Approoriraalily  40  faat 

Routo  160 

At 


•Ida  Oil 


BiMng.  P.O.  Boa  192.  Routo  SO.  Btonchml, 

ftonnoyKAtfri^ 


(FEHA  Oochal  Nol 
Oaaft 

ol 
.04 


fOipii 

in  Iaat 


flRMldi. 
^EMM- 

•onln 

Iaat 

(N6VD) 


•MO 


*«34 

••47 
••40 
•••1 


i,aa6 

*1.080 
1.150 
•1.186 


•4» 
•462 


•1,088 


•005 

•861 


•605 

•719 


••77 


Na.  698S) 


Appraiaaiatoly  40  taai 

Altia 

Buidtoft 


BkOttc 
AiLR«73_ 


MwMlMtBfar 
SkOAlt  MMnIH^  P 


IM214( 


Al  OiA  Borough 
Bddng,  Sloto  Sirool.  IflMto.  t^mwm^mim. 


^^^rtfc  fill*  ^ ■  -  -*-  r^^k^^ 
14008 


al  LR 


UM  toal  tvaaotoa  < 

anoa  ai  Chany  Rui 

nmifHuK 
Ai  conAtonoa  vHVi  NuOi  FoA  Baadi  CMili^_ 
AprrwilaMtol]!  2.075  toai  upakaam  ol  Na  Tan 


At 


9751 


oILR  14003. 
Ba>6B.av- 


SaarOMt 
Al 

At 


HoDmaa  ToaiMhto  Siuaton,  Ra  1.  Boa  207 
A,  Auburn,  ranna>»anto. 


rOeuMylFBU 


OPttkntck  Oaalt 
At 


230 


ol  Iha  19- 


al  ttia  Bofou^ 
BiASng,  Aknia  Skaal.  Vatonda.  Panna»l»ania. 


Vert[  (towtoh»),  Vorti  Ceiily  (FEMA 
No.  6932) 

SouVi  Brmte/i  Codona  Owtic 


Al 

At  oonltoanoa  ol  Eaal  BiamJi  CodonA  Ciaali 

(Uww  Raach) 

fiHf  fikanrA  Codwiia  Om*  (Loom  fiaaehX- 
At  oonSuanoa   Mlh   Souto   Branch  Oodoraa 

Oaak 


0.90  mla  miliHii  ol  «a  CBi 
anoa  alto  Souto  Branch  Codonia  Oraak.. 
£asl  Bnnah  Cedanm  OmklVtum  Rmehk 
At 


At  Via  oonluwioa  ol  Banliinoaf  Oaak. 


Oraak  (Upp«  Raach). 


Branch  Codoraa 


#0ap6i 

In  laal 


sound. 
^EMM- 
Hcnfei 
taai 
(NOVOI 


•1J0O7 
•1«1 


•1X176 
M.MO 


••U 

*646 


•1.«1 
1,403 

•ijse 

•1.428 

•1.382 
•1.38* 


•473 
•626 


•ljaS7 

•1.089 


•390 
•417 

•4t7 

•420 

•486 

•518 

•916 


70  toal  vakaam  ol  Altar  (Mm  . 
256  toat  apakaan  ol  •»  ean»» 

■lai 

.34 


01  Lionara 


Ti»almytt 

Afttia 


130  toat  I 


r^torAfanr 
At 


023 


al   Kkck 


8uMn»  78  Ravara 


KcMykSii 

C^atorOMtOUi 


iRoatoSSMi 


121 


i«6mC%M«. 


IMraai  86  and  521.  An^atoiv  T« 


OatorOatob 

Inito  W0R1  nM  055  Ol 


Taai 


SIraai. 


■avaacaon  oi  t^an  aaaai  ana  unar 

/Hvmammttf  13X)  Iaat  aaat  ol 

MAaay  Lana  and  I  Avarua  (M 


Skaal.  Brenna.  TaMi. 

I  Oaanly  (ualneaiparatod  anai( 


Upaaaam  Ma  olStMa  Routo  38- 
At  Routo  033  (AKlAndAd(~ 

ixnoi 

I  13.0 


2.0  mlaa  aaat  ct  i 
FM  521  6  COMdy  Routo  508  . 
Approtomalaly  3^9  mlai  laakaam  ol  FM  14 
OatorOMb 
Upakaam  Ma  ol  OuMy  Routo  226.. 
AppraiAMOlAljf  500  tool  novVi  of  I 
Ralmadl  aaat  ol  ••  cay  ol  Ctoto  . 


ApproamtoBly  1.500  laal  aaat  of  Rhw  Mi  14  _ 

Upakaam  Ma  at  Ooanlr  Routo  290 

200  taai  nerti  ol  Coun^  Routo  sao  ooaMg  of 
OyalwCMak 


#Oapto 

In  toat 


oraund. 


■enin 

toat 


•S87 
•861 
•476 
••06 
•467 
•754 
•475 


•31 


•43 
•42 


'28 

•25 


«1 


•• 
•11 

•w 

•24 

•S6 

•10 

•10 
•12 
•27 

•27 
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m  IMI  MM  Ol  Wcfcm   FU    521 


iMiOfCBWi%Roul**l2. 
OS 

I  el  CBH%  Rouii  soe 


M  Vis  Q^  of  nwport  Mod  wooMni 


U  MiM  dMraMM  ol  m  821 . 

MiOtaMiRouliSS 

0IFM1M1 


U> 


400. 


0)  Ooui« 


Ui 


an 


el  Oowi^  nouM  n 


4,100 

OoM%  RoHto  1 A  400  leal  tan 
elCDM%fleHii400end 

1  Mle  iioivi  el  Dwrtnoton  8 
I  CaM%  beundMy. 
el  " 
el  Oyelv  Oiwk 
tOU. 


itfongCowey 
ol  Ooia% 
NDMie  400  Mid  Cew%  NeuM  ti2 .... 

iae*M 


fOaeft 
kiiMi 


■onto 

leal 

(NOVO) 


•80 

*88 
•54 

t 
•IS 

•11 


•• 
•10 


•81 
•81 


•» 


•n 

«s 
fs 

#1 
fi 

«8 

#1 
*2 

#8 
#8 
«t 

#1 

#1 
#1 
«2 
#8 

#1 
#1 
#1 
#1 

#1 
#1 


Soma  ol  Oootfngand  toooKon 


aooiael  teuli  el 

1«jO 


1J 
llil- 


ooutfi  of  Bmoo  Rlvor 


m»vu — ■ 

^^  mlaa  aeuOi  el  Bnna  RhMf 
HJ» 


8,000  laal  toiMhmm  el  Brana 

•al&o 

1 J  R«aa  teuOi  el 
ISjO 


f  1.7  Mlw  nortvaaal  iioiio  Coun^ 
noMia  400  tetn  toiaraaelon  elOoui^  RouM 

400  and  PMyUndtoo  Lena 

1J0O 


Cew%  Rouia  400  toHi  tolMacOon  el  Oean^ 


O0Mn»  WoMla  400  tnm  naaraaUow  ol  CeM% 

Roula  400  and  taiy  Laraino  Lana 

l(WRaiHMM|r  2.4  mlaa  KMhaaal  along  Oouity 
Roula  400  aom  tolaiaaoMon  ol  County  Roula 

400  and  Pany  Landkig  Lena 

'  100  laal  «MI  el  Ma  toiai«artlon 


el  OoNn%  Roida  800  and  FM  2018. 

al  tw  Oouniir 


M 

M 


I  ol  Tnl  OilM  and  Ptnftn  Avanua- 
aifwC%  HM, 
Taaaa,  Mondw  laoHgh  fiUm 
too  aai  -  11:00  ant  and  TuMday  *M  pm  - 


■l28  0*U«ak 


fOapK 
tolaal 


•onto 

laal 

(NOVO! 


^''^^^oS 

tm.mm 

vrMafertM 

■HaMrtMMatarli 

iijiniri  ainiuii  Ti  nn 

rJLOOaiOyBlarO 

iMk.TMaaL 

Na.8M8t 

Stfl    AOM'Ww    HRWfr 

vMoi^  SflrtMiy   LMidM 
14S8  liawim  perton  el 

#2 
#2 

#1 
#1 
#2 
#2 

«1 

#1 

#1 

#1 
#1 


•86 
•36 

•36 


Soma  ol  aeedna  and 


«  ttw  Clly  HaB. 
1111  W.  art  Skoal.  SiMany.  Taxat. 

«MMl  CMmMbMIA  BraMrta  Oaanir  (FEMA 
opv  CTVMt  rfom  oownovMfvi  oofporav  ■!■•  V 


mmt  iUpprortwdrti  100  fool  iDUgHMtof 
tfio  MMOocOon  of  QpoonMU  dwo  mo  Morion 


Skaal  weal  CofeMUa.  T« 


«  800  E  Oay 


Nai  8687) 


^^^^^^^  ^^A^fe^  ^^^K^^L« 

M 


I  al  tia  Town  Man- 
aoafa  OMoa  VaA  Toan  Hal.  Wand  Pond. 


CwnlylFau 


■uanoa  ol  SfMh  ttimA 

US.  Gaotogical  Smay  gaga  01160000 
SathBrook 

HVKtlMmi  120  laal  iipalti 

■am  torn  SouSi 

Roekfm: 

ni  cmauama  iil  MwtiuiO  Dry '" 

Road.    . 

wm  tam  Oewar 

Oirti'a  VauM.  Nwlvw^  ^ 


■I  iia  Toaai 


ffBI* 


•10 

•16 

#2 

•14 
•18 

•12 


•10 
•11 


•23 


At 

AoovorifnUdy  425  loot 


at  Oia  Town  Hal. 


nynvuvv  vwrmnL 


#Oapdi 
tolaal 


flfound. 

aonto 

laal 

(NGVOI 


•26 


•1.173 
•1.170 
•1.175 

•1.173 

•1.181 


■360 
•306 


•634 
•822 


•1.066 
•1J34 


•736 
•604 


Al 

At 

rWWt  BWICn  PfPMP  fW7 

At 
Al 


At 
At 


•467 
•832 

•478 
•811 
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Soufoo  of  fkxxflnQ  ond  locolion 


M  oio   TMin 


a«rt  CMoo.  Souii  RoyoNon.  Vormom. 


Coymy  fFEMA 


rlOOi 
Oneo  ONtf  Zonino 


ofQHRood^ 
ol  Town  Clortc*! 
Oflooi  Wbv 


CuMi<|  fowloooiporotoi  owoo> 


AppRRdmoMy  20,430  loot  downoOoom  of  tfio 
nni^iun  nomni  FisnMD 


A^^i^H^^^k^^^ka      A  CCA     Ab.^       -*  -         -   —  *     a^_, 

M|)|)n«vnaHV  v^oou  looi  oownovooni  oi  oio 
Bwwi0K)n  nonnwn  noorooo 


Ai^iTORlnioMy  730  foot  tONlroofli  of  Oio  Burfhi^ 


AlaaanOaa*: 

Juat  utaaiii  ol  OU  U.8.  tl^i— >  2 

Juat  upatraam  ol  Ma  Birtnglan  Nodham  Ral- 

OvCUdt 

At  tha  totoriacHen  ol  Sou6i  MMr  Saaat  and 

SkMt 

"•"^                                                  ... 

Ha^  aw  aiNlMa  lar  ra«la«  m  tm  Chalan 
Ceun»  Planning  Ovartmanl.  411  WaiWnglon 
^vo^^  wonoicnoo^  woMonQlon. 

WEsrvnoMu 

\  iIoon4^  wOyno  Comly 
N 
OM»/M«r 


At  conluanca  ol  TwaNapoli  Oaafc 

rNVwopow  Owkt  EfMn  lonpVi  vMNn  oonvnunOy.. 
Joni§n*9  BnmcfL  Cnlpo  tangOi  wONn  oonwnunKy  »_ 
Mipo  ooriMlo  for  taipoollon  ol  Urn  Town  Hrt. 


I  (oHyli  Vtayfio  Oomty*  Woot  Vlr^nlo 
<FaiA  OeeM  Ito.  8082) 


<Mo 


Apprawnolwy  S50  fool  downolvooni  of  oonflU" 
onoo  of  Big  Sondy  Ptmr. 


MfiOnaamaMiy  asa  vaai  upaaaam  o*  Nonoai  ano 


el  CSX 


airaane^AMar 
Al  ooniuanca  «Nh  ONo  Rkiar. 
OpprortBalaH    1.500  laal 


I  al  Ma  Oty  BuM- 
to»  iSdt  and  PIna  Skaat.  Kanova.  Waal  Vkgto- 


150 1 

1  a«i 


OMoa.  C%  Hal.  106 


CWraOMMyt 
NOb  808Q 

Ol  State  Road  27. 


al  toa  Oly  Clartt^ 
Unooln.  Auguala. 


f  igifc  Platca  CeMn»y  (FBIA 
DaalMl  NaL  8881) 

860  laal  do«naka«n  el  IMn  i 


#0ap6t 

tolaal 


vound. 
^BaA- 
•onto 
•aal 
(NOVO) 


•1.280 
•1J68 


•1.700 
•1.734 
•1.706 


•1J68 
•1138 

•2.280 


#1 


•661 
•562 
*S62 
•542 


•5S0 

•561 

•sso 

•550 


•MO 
•863 


•1.028 


Sotfoa  ol  Ooodtog  and  locakon 


About  360  laal  upaaaam  ol  Ralroad 
Htbttt  Omt  TribiMKr 
At  mouti 


aiOia 


AtaU500iaat 

AixMl  1.500  laal 
SuimxOattc 
About  1.400  laal  donnaaaam  ol  Ctovar  (»«•__ 
I  ol  Old  Ml  Lena 
loiOldMlLana 


o*  UK30Q0  ono  raorvi  woowrn 


About  too  laal 


I  ol  Waulia^ia  County  Tral- 
South  BfWKfi  SUtttK  Q/9tk: 
At  mitt^ 


Juat  downakaam  ol  Maav  9^^^       

Hmom  Sfirii^  Omk: 
About  l^n  laal  dewnaaaaw  ol  Good 


About  700  laal  upaaaam  ol  Soo  Una  Rt*oad- 
N63W23626  SIvir  Spring  OrtMi 


I  (vaag^SL  Creii  CaiaNy  (FOIA 

OmrOmk: 
Juat  upakaam  ol  Soudi  Sua  Oriwa.. 


01  vracago  ano  phwwi  waoHm 
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The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  Usted 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 
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btued:  Febniuy  7. 198B. 

Harald  T.  Dwyaa, 

AdminJitTator.  FederoJ  buuramca 

Adminittratioa. 

PV  Ooc  a»-3r7  FUed  2-14-ae:  8:45  ami 


FEDERAL  COMMUNICATIONS 
COMMKSiON 

47CFR^art73 

[MM  Dodnt  N&  M-414;  iai-«2311 


Radto 
QA 


r.  Federal  Communications 
CommiMieD. 
actmm:  Final  caia. 

anHManv:  This  docnmeat  allots  Channel 
28eA  ta  Halan.  Gaocgia.  aa  that 
conano^ty's  first  \oca^  FKf  service,  at 
tha  request  of  Helen  Broadcasters. 
Channel  28eA  can  ba  allotted  to  Helea 
in  con^bance  with  the  Commission's 
odniinam  H<«tnnn>  separation 
requirements  with  a  site  restriction  of 
15  kilometers  (1  mile)  east  to  avoid  a 
short  spacing  to  Station  WQSB-FM. 
Channel  286C  AlbertviOe,  Alabama. 
The  coocdiiiatea  for  this  allotment  are 
North  Latitnde  34-42-00  and  West 
Longitude  83-42-64.  With  this  action, 
this  proceeding  is  terminated. 
BAmrEfiectiva  March  27. 1989;  The 
window  period  for  filing  applications 
will  open  on  March  28, 1989.  and  dose 
on  Afnil  27. 1989. 


KTiON  contact: 
Nancy ).  WaUs.  Mass  Media  Bureau. 
(202)  e34-6S3a 

summary  of  tha  Coaimissioo's  Report 
and  Oeder.  KA4  Docket  Na  88-414. 
adopted  |anuary  19. 1988.  and  released 
February  8, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspocttoa  and  oopyi^during  normal 
baaioess  hours  in  the  FCC  Dockets 
Branch  (Kaon  2acH.  191»M  Street  NW.. 
Washington.  DC  The  complete  text  of 


this  decision  may  also  be  purchased 
from  the  Commission's  cc^y  contractors, 
latwnational  Transcription  Service, 
(202)  857-380a  2100  M  Street,  NW..  Suite 
140,  Washington.  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PAflT7>-{AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foHows: 

Autfavity:  47  U.&C  154, 309. 

§73.202    [Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Helen,  Georgia,  Channel  286A. 

Steve  Ksminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mast  Media  Bureau. 

[FR  Doc  8»-a9n  Pded  2-14-«e;  8:45  am] 

!S71»«MI 


47CFRPart73 

(MM  Dockat  Na  88-223;  fMI-6t18] 

Rsdk>  Droadcaillm  Sarvlcw; 
Waynasboro,  QA 

AOCNCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


;  This  document  allots  Channel 
296A  to  Waynesboro,  Georgia,  as  that 
community's  second  local  FM  service,  at 
the  request  oi  Clifibrd  Jones 
("petitioner").  The  diamid  can  be 
allotted  in  compliance  with  the 
Commission's  miniiniini  distance 
separation  requirement  with  a  site 
restriction.  The  restricted  sita 
coordinates  are  33-06-41  and  82-01-04. 
With  this  action,  this  proceeding  is 
terminated. 

DATU:  Effective  March  27. 1969:  The 
window  period  for  filing  applications 
win  open  on  March  28, 1988.  and  dose 
on  April  27. 1989. 

FOII  FUflTNCR  mPOIMIATION  CONTACR 
Nancy  ].  Walls.  Mass  Media  Bureau. 
(202)634-6630. 

SUmJBMNTAIIY  INfOWHATION.  This  is  a 
samsiary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-223, 
adopted  January  19, 1989,  and  released 
February  &  1988.  The  full  text  of  this 
Commission  Hao<«<f>n  \^  available  for 
inspection  and  copying  during  normal 
business  bows  in  the  FCC  Decketa 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC  "rhe  complete  text  of 
this  deciaiao  aiay  alsoba  parchased 
from  the  Cemmissioa's  copy  contractors. 
International  Transcription  Service. 


(202)  857-3800, 2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMENOEO] 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 
AodiMity:  47  U.S.C  154.  303. 


{73.202    [Aweadedl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  by  adcting 
Waynesboro.  Georgia,  Channel  296A. 
Steve  KwBiiMr. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[PR  Doc  80-3507  Filed  Z-14-K:  8i4S  am] 
I  COOK  tris-M-a 


47  CFR  Part  73 

[MM  Docfcat  Na  88-333;  fm-<32SI 

Itadto  Broadcaating  Sarvlcaa;  SartaW. 
MN 

AOENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 


:  This  document  substitutes 
FM  Channel  244C2  for  Channel  241A  at 
Sartell,  Minnesota,  and  modifies  the 
construction  permit  for  Channel  241A  to 
spedfy  Channd  244C2,  in  response  to  a 
petitioa  filed  by  Sartell  FM  Inc. 
Canadian  concurrence  has  been 
obtained  for  this  allotment.  The 
coordinates  for  Channel  244C2  at  Sartell 
are  45  44  47  and  94-03-48.  With  this 
action,  this  proceeding  is  terminated. 

tmenvt.  dati:  March  27. 1988. 

FOR  further  information  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau  (202)  634-«530. 
SUFPLBKNTARV  1F0RMATI0N;  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-333. 
adopted  January  19, 1969  and  released 
February  8. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW^ 
Washington  DC  llie  complete  text  of 
this  dedsiaa  laay  also  be  purchased 
fnm  tha  CoaiaiissioB's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  SuUe 
140.  Washington.  DC  20037. 

List  of  Subjects  in  ti' CFR  Part  73 

Radio  broadf  sHa^  ^ 
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PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303. 

{73.202    [Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
AUotments  under  Minnesota  is  amended 
by  deleting  Channel  241A  and  adding 
Channel  244C2  at  SartelL 

Federal  Communications  Commission. 
Steve  Kaminar, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  80-3505  Filed  2-14-89: 8:45  am] 
I  OOOE  sris^i-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[Fadaral  AcquWtion  Ckcutar  84-43] 

FAdaral  Acquialtion  Regulation  (FAR); 
Drug-Fraa  Worfcplaca  Act  of  1988; 
Correction 

AOENaES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  with  request  for 
comments;  correction. 


:  This  docimient  corrects  a 
dause  and  a  provision  in  an  interim  rule 
in  Federal  Acquisition  Circular  (FAC) 
84-43  published  in  the  Fadaral  Register 
on  Tuesday,  January  31, 1989  (54  FR 
4967). 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041,  GS  Building,  Washington, 
DC  20405.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  2086  beginning  on  page  4967.  make 
the  following  correction: 

52.223-5    [Conactad] 

1.  On  page  4970,  in  the  second  column, 
in  52.22^-5.  in  paragraph  (b)(6)  of  tfie 
clause,  remove  the  reference 
"subparagraph  (a)(4)"  and  insert  in  its 
place  "subdivision  (b)(4)(ii)'*. 

52.223-6    [Corractsd] 

2.  On  page  4971,  in  the  first  column,  in 
52.223-6.  in  the  clause,  in  paragraph 
(b)(5)  remove  the  reference  "subdivision 
(a)(4)(ii)"  and  in  the  second  column,  in 
paragraph  (b)(6)  remove  the  reference 
"subparagraph  (a)(4)"  and  insert  in  each 
place  "subdivision  (b)(4)(ii)". 


Dated:  Februaiy  9, 1989. 

HaiiyS.RodBtki, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

[FR  Doc  89-3510  Fiied  2-14-80;  8:45  am] 

I  coos  asis-si-u 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 
[APD  2800.12  CHOE  61] 

Ganaral  Sarvlcai  Adininiatration 
Acquisition  Regulation;  Economic 
Price  Adjustment  Clauaa  for  Multipia 
Award  Schedule  Contracta 

AOENCV:  Office  of  Acquisition  Policy. 

GSA. 

action:  Fmal  rule. 


;  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5  (APD  280ai2),  is 
revised  to  amend  Alternate  I  of  the 
dause  entitled  "Economic  Price 
Adjustment-FSS  Multiple  Award 
Schedule  Contracts"  at  section  552216- 
71  to  provide  for  price  adjustments  in 
multiyear  contracts  that  are  for  periods 
of  more  than  3  years.  This  change  is 
made  as  a  result  of  the  recent  policy 
decision  by  the  Federal  Supply  Service 
permitting  the  award  of  Multiple  Award 
Schedule  (MAS)  contracts  for  periods  of 
up  to  5  years. 

effective  date:  February  23, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Ida  M.  Ustad,  Office  of  GSA  Acquisition 
Policy  and  Regulations,  (202)  566-1224. 
SUPPUEMENTARY  INFORMATION:  a.  Public 
comments.  A  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  November  9. 1988. 
Comments  were  received  from  the 
Assodation  for  Information  and  Image 
Management  and  the  Computer  and 
Business  Equipment  Manufacturers 
Assodation.  Both  conunenters  were 
concerned  that  the  words  "may  request 
increases  after  the  first  12  months" 
could  be  construed  to  mean  that  the 
application  for  an  increase  could  not  be 
made  until  after  12  months  and 
requested  the  language  be  revised  to 
indicate  that  contractors  may  request 
price  increases  to  be  effective  on  or 
after  the  first  12  months.  The  suggestion 
was  adopted.  Both  conunenters  also 
recommended  that  the  term  "contract 
period"  be  darified.  The  commenters 
indicated  that  the  present  wording  could 
be  interpreted  to  mean  either  the  initial 
date  covered  by  the  solidtation  or  the 
award  date.  No  change  was  made  in 
response  to  this  comment  Other 


contract  clauses,  which  are  used  in  MAS 
contracts,  define  the  contract  period. 
The  Economic  Price  Adjustment  dause 
will  be  read  in  conjunction  with  the 
period  of  performance  dause  in  the 
contract. 

The  Assodation  for  Information  and 
Image  Management  suggested  the 
footnote  to  the  dause  which  instructs 
contracting  officers  on  how  to  establish 
the  percent  to  be  inserted  in  the  clause 
as  a  ceiling  on  price  increases,  be 
deleted  because  the  Producers  Price 
Index  b«quently  lags  behind  actual 
price  trends. 

Ilie  Assodation  contends  that  the 
present  wording  could  force  contractors 
to  absorb  severe  losses,  espedally  in 
times  of  economic  uncertainty.  No 
change  was  made  in  response  to  this 
comment  Deleting  the  instructions  to 
the  contracting  officer  would  not 
eliminate  the  problem  of  establishing  a 
ceiling  which  may  not  turn  out  to  be 
adequate  in  times  of  economic 
uncertainty.  The  dause  reserves  for  the 
Government  the  right  to  raise  the  ceiling 
when  maricet  conditions  during  the 
contract  support  such  a  change.  This 
provision  is  induded  in  the  dause  to 
deal  with  such  situations.  (See  also 
section  516.203-7(b)). 

The  Computer  and  Business 
Equipment  Manufacturers  Association 
also  recommended  the  Alternate  dause 
be  stated  in  its  entirety  rather  than 
refening  to  the  basic  dause  and  that  the 
basic  and  Alternate  clauses  be  retided 
"Economic  Price  Adjustment  dause 
Applicable  to  Single  Year  Contracts" 
and  "Alternate  Economic  Price 
Adjustment  clause  Applicable  to 
Multiyear  Contracts"  to  assist 
contracting  officers  in  selecting  the 
proper  dause.  These  recommendations 
were  not  accepted  because  to  do  so 
would  violate  the  regulatory 
conventions  used  in  the  Federal 
Acquisition  Regulation  and  the  GSAR. 
Additionally,  there  is  no  indication  that 
contracting  officers  are  induding  the 
wrong  dauses  in  solidtations. 

b.  Executive  Order  12291.  The 
Director,  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  14, 1984.  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  nde. 

c.  Regulatory  Flexibility.  The  GSA 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  would  simply  modify  the  existing 
Economic  Price  Adjustment  dause  used 
in  multiyear  multiple  award  schedule 
contracts  to  makathe  language  more 
general  so  that  it  will  apply  to  mdtiyear 
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contracts  of  vatyiog  temu.  Tb«  exiiting 
dauae  is  written  in  contemplation  of  a  3- 
year  contract  period. 

d.  Paperwork  Reduction  Act  The 
Economic  Price  AcQustment  Clause  at 
section  552.219-71  contains  an 
information  collection  requirement 
which  has  been  approved  by  0MB 
under  section  3S0f(h)  of  the  Paperworic 
Reduction  Act  and  assigned  OMB 
Control  No.  3Qgo-az«3.  The  title  of  the 
collection  is  "48  CPR  552.2I&-71 
Economic  Price  AiQustment  Qause." 
The  clause  requires  MAS  contractors  to 
submit  certain  pricing  information  when 
requesting  a  price  adjustment  under  a 
MAS  contract  The  contracting  officer 
uses  the  information  to  determine 
whether  the  requested  price  adfustment 
is  reasonable.  The  respondents  are  MAS 
contractors  requesting  price  adjustments 
under  MAS  contracts  ^at  contain  the 
Economic  Price  Adlostment  clause.  The 
estiaiated  total  annual  burden  fior  this 
collection  is  2.18B  hours.  Iliis  is  based 
on  estimated  average  burden  hours  per 
response  of  .5.  a  proposed  f^quency  of 
1.5  responses  per  respondent  and  an 
estimaiad  number  of  likely  respondents 
of2JM. 

Any  comments  concerning  the 
accuracy  of  this  burden  estimate  and 
any  suggestions  for  reducing  this  burden 
may  be  directed  to  the  Director,  OfRce 
of  GSA  AcqulsBfon  FtxHcy  and 
Regulations  (VPJ,  18th  and  P  Streets 
NW.,  Room  4028,  Waridngton,  DC  20405 
and  to  the  Ofnce  of  fanbimation  and 
Regulatory  Affairs  of  OMB.  Attention: 
Desk  Ofncer  for  GSA.  Washington.  DC 
20509. 

List  of  Subiaete  in  40  CFR  Pari  552 

Government  procurement 

PART  ftt-WNJClT ATIOM 


CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  552  continues  to  read  as  follows: 


r40UAC4at(c). 

2.  Section  562.218-71  is  amended  by 
revising  Altaraale  I  to  reed  as  follows: 


AltentatB  I  (Jan  laKf 

Tlte  following  is  nibstitutad  for  paragfapfa 
(b)  sad  (c)  of  the  basic  danae. 

(d)  Cflatoaclofs  BS|r  faQoest  price 
iacTMsaa  Id  ke  sflMlfv*  en  or  altar  the  first 
12  moaiha  ol  tlH  ooalnct  period  ptovidii«  aU 
oftiieiBMBwi^CBadiHaasaresaet 

(1)  locsaaaas  weak  froai  a  niasae  or  other 
modilcatiaa  of  tka  contiactDr's  coountrcial 
catalog  price  list  tliat  was  used  at  tha  basis 
for  dia  oootract  aPMraid. 


(2)  No  mora  than  tfacaa  incnaaas  will  be 
considered  during  each  luccBading  124ionth 
period  of  tlie  contract  (For  succeeding 
cootract  perleds  of  less  diao  12  mootlis,  up  to 
tliree  increases  will  be  oonsideced  subject  to 
the  other  eoodilteaa  ol  tiria  sabpafagisph  (b)). 

(3)  Increases  are  requested  bcfbca  the  last 
60  days  of  tlie  contract  period. 

(4)  At  least  SO  days  elapse  between 
requested  increases. 

(c)  In  any  contract  period  daring  wfaidi 
price  increases  will  be  considered,  the 
aggregate  of  the  increases  during  any  12- 
month  period  shall  not  exceed  *  percent  of 
tiie  contrect  unit  price  ia  affect  at  tlw  and  of 
tlM  preceding  12-month  period.  The 
Govemmeat  reserves  the  d^t  to  raise  tha 
ceiling  wlken  mariiet  cooditiona  duriag  the 
contract  period  support  such  a  change. 
(EndefOausel 

Dated:  February  2, 1980. 
RichasdH-Hapm. 

AssociatB  Administrator  for  Acquisition 
Policy. 
[PR  Doc  8»-36e0  Filed  2-14-80: 8:45  am] 


DEPAnTMEffr  OF  COMMERCE 


SaCPRPwtttI 

[Docket  Mo.  SIOOB-MOi] 

FofaiQn  FWwiQt  FOfaion  Fa^ScnadMa 

aoiMCV.  National  Oceanic  and 
Atmospheric  Administration  (NOA^. 
Commarca. 
AcnoK  naal  nila. 


:  NOAA  implements  the  fee 
schedule  for  foreign  vessela  fishing  in 
tha  Bxdasive  Economic  Zone.  Under 
this  schedule,  owners  and  operators  of 
foreign  vessela  wiU  pay  fees,  at  44.4 
percent  of  die  exveaeel  valoe.  for  fish 
they  directly  harvest  from  the  Exclusive 
EcoDOBiic  Zone,  and  $354  per  vessel 
permit  appUcatioa.  The  fae  scJiedale  is 
desigaed  to  recover  SB.420  miffion  ki 
poundage  tees  for  gavemraent  coets 
incurred  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuaoo  Act).  This  rule  is  needed  to 
comply  with  section  204(b)tlO)  of  the 
Magnuson  Act 

vramw  DATK  lanuary  1, 1968. 
aodhim.  Copies  of  the  regulatory 
impact  review  (RIR)  may  be  obtained 
from  the  Fees  and  Permits  Program.  F/ 
CM.  at  the  telephone  number  below. 


FOR  RNiTHfii  NMWNMmoM  cowraer: 

Alfred  ].  Bilik.  (301)  427-2339.  or  telex 
467866  US  COMM  FISH  Q. 
suprLCMornutT  mtohmation:  NOAA 
implements  the  schedule  of  fees  for 
fishing  by  foreign  vessels  in  the 
Exclusive  Economic  Zone  in  1980.  The 
schedule  sets  a  target  for  an  annual  fee 
collection  of  $6,420  million  in  poundage 
fees,  and  permit  application  fees  of  $354 
per  vessel.  The  schedule  also  requires 
that  vessela  of  any  natioB  falling  under 
"higher  fee"  criteria  would  pay  an 
additional  incicmenlal  amount  of  67.42 
percent  of  their  poundage  fees.  No 
natioa  arill  be  reyirfil  to  pay  the 
additional  incremental  amount 


'  iBSMt  iht  pMontaai  asproptiato  at  *•  Ua*  Ih* 
■oUdtatieB  ia  iaauad.  lUa  parcantaft  thould  ba 
datafntotG  baaao  OB  nia  tmd  aatafannao  by  an 
appaapriala  MaR  Mdt  aa  Iha  Piadt 
Prica  Mm.  A  oiiiiBt  oi  awa  Ihaa  10 1 
ba  appfovad  bf  Hia  aoBtiactiiit  diractar. 


On  Noveasber  1. 1988.  NOAA 

published  a  Notice  of  Propoaed 
Rulemaking  (NPR)  for  a  SO^day  public 
comment  period  at  53  PR  44047.  NOAA 
proposed  a  foreign  fee  schedule  at  the 
level  of  fees  chafed  in  19881  This 
schedule  was  found  to  be  in  accord  with 
provisions  of  section  204(bK10)  of  the 
Magnuaaa  Act  (16  U.SXL  1801  et  seq.) 

Section  204(b)(10)  states,  in  part,  "The 
fees  *  *  *  ahall  be  at  kast  in  an  amount 
sufficient  to  return  to  die  United  States 
an  amount  which  bears  to  the  total  cost 
of  carrying  out  the  provisions  of  this  Act 
*  *  *  during  (FT  19(B(9  the  same  ratio  as 
the  aggregate  quantity  of  fish  harvested 
by  foreign  fishing  vessels  within  the 
Exclusive  Economic  Zone  during  (1987) 
bears  to  the  aggregete  quantity  of  fish 
harvested  by  both  foreign  and  domestic 
fishing  vessels  within  such  aone  and  the 
territorial  waters  of  the  United  States 
during  (1987]."  (16  US.d  lB24(bKlO)(B)). 
The  &cal  and  calendai  years  applied 
for  determining  compliance  of  tliis  fee 
schedule  are  shown  above  (see  53  PR 
44047]. 

Section  204(b)(10)  also  states  that  if 
the  Secretary  of  Coaunerce.  in 
consultation  with  the  Secretary  of  State, 
finds  a  fishing  nation  to  be  "harvesting 
anadromous  species  of  United  States 
origin  at  a  level  that  is  unacceptable  to 
the  Secretary",  or  "failing  to  take 
sufficient  action  to  beaeftt  the 
conservation  and  development  of  United 
States  fiaheries",  in  other  words, 
meeting  a  "higher  fee"  criterion, 
subparagraph  204(bKlO)(C)  applies. 
Subparagraph  204(bKlO}(C)  requires  the 
Secretary  to  impose  fees  for  that  nation 
which  are  based  on  the  ratio  of  the  fish 
harvested  by  foreign  veeeela  in  the 
Excluaive  Economic  Zooe  to  the 
aggregate  quantity  of  fish  harvested  by 
both  CoteigD  and  domaetic  vessels  in  die 
Excluaive  Econeauc  Zone  only. 
Ramoving  tha  quantity  ol  U.&  harvested 
fish  caught  in  tke  territorial  waters  from 
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the  formula  increases  the  ratio  and 
thereby  the  fees  that  the  nation  must 
pay. 

Hie  NPR  reviewed  the  procedures, 
assumptions  and  estimates  used  by 
NOAA  to  conclude  that  a  foreign  fee 
target  based  on  the  fees  charged  for 
catches  of  each  species  in  1988  and  on 
estimates  of  1989  allocations  would 
exceed  the  amount  calculated  by 
assuming  $200  million  costs  for  activities 
to  carry  out  the  purposes  of  the 
Magnuson  Act  in  FY  1988  and  a  1987 
foreign  catch  of  2.6  percent  of  the  total 
catch  in  the  Exdusive  Economic  Zone 
and  the  U.S.  territorial  waters.  A 
poundage  fee  target  for  the  foreign 
catches  of  $8,420  million  was  proposed 
and  an  additional  amount  of  $354  per 
vessel  was  proposed  for  processing  1989 
fishing  permit  ajqilicatioos.  The 
surcharge  for  tfaie  Fishing  Vessel  and 
Gear  Damage  Compensation  Fund 
(FVGDCF)  was  proposed  to  be  waived 
since  the  fund  contains  sufficient  capital 
for  paying  claims  for  the  duration  of 
foreign  fishing  in  the  Exclusive 
Economic  Zone. 

Only  one  timely  comment  was 
received  and  the  comment  addressed 
the  species  fee  for  Atlantic  Mackerel 
Several  late  conmients  addmsed  the 
same  issue.  Hie  comments  advocated  a 
reduction  in  the  fee  on  the  poundage  for 
Adantic  mackerel  harvested  directly  by 
foreign  veasels.  Allegedly,  reducing  this 
fee  would  allow  foreign  processing 
vessels  to  pay  higher  prices  to  U.S. 
fishermen  who  sell  Adantic  mackerel 
catch  to  them.  The  purpose  would  be  to 
attract  more  U.S.  fishermen  into  that 
fishery.  The  commenters  said  that  the 
prescribed  ratios  ai  domestic 
production,  joint  venture  production  and 
directed  fishing  which  bear  on  approval 
of  foreign  fishing  applications  for  the 
Northwest  AUantic  Ocean  firiiery  affect 
the  profitability  of  Atlantic  mackerri 
operations.  NOAA  considered  similar 
cranmoits  when  it  adopted  the  final  fee 
schedule  for  1988.  Changes  were  made 
prior  to  implementation  of  the  final  1988 
fee  schedule  to  address  trade  and 
development  impUcations.  The 
adjustments  made  in  the  1988  schedule 
specifically  took  into  account  the 
concerns  in  the  Atlantic  mackerel 
fishery.  A  change  in  the  mackerel  fee 
could  shift  a  disproportionate  fee  burden 
to  the  Pacific  whiting  fishery  if 
allocations  for  foreign  fishing  are  made 
in  1989.  NOAA  believes  it  has  exercised 
as  much  flexibility  as  possible  under  the 
Magnuson  Act  with  respect  to  the 
Atlantic  mackerel  fishery.  No  change  is 
made  in  response  to  this  comment 
NOAA  adopts  the  species  fees  assessed 
in  1988  for  the  final  1989  fee  schedule. 


The  poundage  fee  target  for  1989  is 
$6,420  million.  Permit  application  fees  of 
$354  viriB  be  charged  for  each  foreign 
fishing  application.  No  nation  will  be 
charged  the  higher  incremental  fees  of 
67.4  percent  of  its  poundage  fees.  The 
surchaige  for  the  FVGDCF  is  waived  for 
1988.  The  Department  of  State  concurs 
in  this  fee  schedule. 

Classification 

NOAA  prepared  an  RIR  for  the  1988 
fee  schedule  that  discussed  the 
economic  consequences  and  impacts  of 
the  fee  schedule  and  alternatives.  Since 
NOAA  proposed  no  changes  for  1988, 
conclusions  of  the  RIR  for  the  1988  fees 
schedule  were  also  not  significanUy 
changed.  Copies  of  the  final  RIR  are 
available  at  the  above  address.  Based 
on  the  RIR.  the  Administrator,  NOAA. 
determined  that  the  prt^xwed  schedule 
does  not  constitute  a  major  rule  under 
Execative  Order  12291  (E.0. 12291).  The 
RIR  demonstrates  that  the  fee  schedule 
coBiplies  with  the  requirements  of 
section  2  of  EO.  12291. 

The  General  Counsel  for  the 
Department  of  Commerce  certified  that 
the  proposed  fee  schedule  will  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act  5  U.S.C  601  et  seq.  This 
certification  was  forwarded  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Because  the 
fee  schedule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities,  a  regulatory 
flexibility  analysis  was  not  prepared. 

The  proposed  fee  schedule  has  no 
direct  impact  on  the  fishery  resources  in 
the  Exclusive  Economic  Zone.  At  the 
most  a  fee  schedule  might  affect  the 
harvesting  strategy  of  foreign  fishing 
vessels:  however,  the  schedule  as  set 
out  in  the  final  rule  meets  the  criterion 
that  fees  should  minimize  disruption  of 
traditional  fishing  patterns  because  the 
1989  fees  are  direcdy  related  to  exvessel 
values  and  are  desi^ied  to  minimize 
effects  on  U.S.  fishery  development  and 
trade.  Since  this  fee  schedule  will  not 
prevent  the  harvesting  of  the  available 
total  allowable  level  of  foreign  fishing 
(TALFF),  and  the  environmental  impact 
of  harvesting  the  TALFF  is  described  for 
each  fishery  management  plan,  no 
further  environmental  assessment  is 
necessary. 

Hie  30-day  delay  in  implementation 
required  by  the  Administrative 
Procedure  Act  is  waived  so  that  the  fee 
schedule  can  be  implemented  near  the 
beginning  of  the  fishing  season.  This 
action  does  not  require  changes  in  plans 
or  strategies  by  foreign  fishing 


companies  since  it  makes  no  change 
from  the  fee  which  applied  in  1988. 

The  final  rule  has  no  information 
collection  provisions  for  purposes  of  the 
Paperwork  Reduction  Act  44  U.S.C 
3501  e/se?. 

This  rule  would  not  directly  affect  the 
Coastal  zone  of  any  state  widi  an 
approved  Coastal  Zone  Management 
program.  Neither  does  the  rule  contain 
policies  with  federalism  implications 
sufficient  to  warrant  a  federalism 
assessment  under  Excutive  Order  12812. 

list  irf  Snbjects  in  58  CFB  Part  811 

Fish.  Fisheries,  Foreign  relations. 
Reporting  requirements. 

Dated:  February  la  1980. 

iW. 


Assistant  AdministTator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  above,  SO  CFR  Part 
611  is  amended  as  follows: 

PART  611— [AMENDED! 

1.  Hie  authority  citation  for  Part  611  is 
amended  as  follows: 

Auttority:  16U.S.C  1801  er  se^..  10  U.S.C. 
971  et  seq^  22  U.S.C  1971  et  seq.,  and  16 
U.S.Cl361erae9. 

2.  Section  611.22(b)(1),  (c)  and  (d)  are 
revised  as  follows: 


S  611.22 


(b)  Poundage  fees— (1)  Rates.  If  a 
nation  chooses  to  accept  an  allocation, 
poundage  fees  must  be  paid  at  the  rate 
specified  in  Table  1,  plus  the  surchaige 
required  by  paragraph  (d)  of  tliis 
section. 

TABtE  1.  SPEOES  ANO  POUNDAGE  FEES 
Il>olai  par  maWe  ion,  i 


Spacias 


Nonnwaai  Aaarac  cioaan 

1.  BuasrlWi 

2.  Haka,  lad     

3. 
4. 
5.  Martraial.  ASanSc. 


a  OttMf  QTOundfish.. 
7.  Sqtfd,aiBr 


a  SaiM,LaKgo- 
AtlwiSc  and  Gdf  liiharias: 
9.  Shark.  ASwMic. 


10.  SMmp,  royal  red 

Alaska  fwhariaa. 

11.  PoSocfc.  Alaska 

12.  Cod,  PacHic         . .  ■ 

13.  PacHic  ocaan  parch « 

14.  Rocfcfish,  ottiar 
15.1 


16.  Squid.  Pacilic.. 

17.  Floundws 


IS.  SabMiah  (Gulf  ol  Aiacka)- 
19.    SaUalWi    (Baring    Saa 
Aleutian  WaivW . 


274ai 

163a7 

17443 

61.76 

ea43 

119.06 
10396 
245.73 

167.96 
I 

65.06 
143^7 
195^6 
32ai5 
1ia64 
75.10 
83.06 
399.03 

210.16 
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Table  1.  Speoes  and  Pounoaqe  Fees— 
wonunwo 


20.  QreundRth;  ovw » 
21. 


22.  ^MMnQ,  PttcMto 

n.  flifcmih 

a4.PMMeOoMn 

S9^  nOQQW  OVNr 

26w  Flounovs 
sr.MaohMUnk 
2B.  Qpounown*  ovtcf 


29.0aral«. 
SaOotpNnMt. 
31.1 
32.8h«tis. 


34.  BM 

90.  OWinlHin. 


Poundiga 


10S.64 
188.48 

78.21 
41S.47 
320.38 
336.93 
316.82 
284.61 
406.56 

81.54 
2,450.50 


48ai2 
823.82 

882.03 
1.086.46 


» 


Do8m  pv  Mtogram. 


(c)  Incremental  amount  An  additional 
incremental  amount  will  be  added  to  the 
poundage  fee  Bill  for  Collection  for  fish 
harvested  by  a  nation  during  the  first 
quarter  of  the  next  fiscal  year  following 
notification  under  paragraph  (10)(c)  of 
section  204(b)  of  the  Magnuson  Act  (16 
U.S.C  1824(b)(10)(C)).  This  incremental 
amount  will  be  added  to  all  subsequent 
quarterly  bills  until  the  quarter  specified 
when  the  Assistant  Administrator 
notifies  that  nation  that  it  has  taken 
appropriate  corrective  action.  The 
incremental  amount  in  1068  will  be  67.4 
percent  of  the  total  poundage  fee  in  each 
quarter  during  which  this  provision 
applies. 

(d)  Surcharges.  The  owner  or  operator 
of  each  foreign  vessel  who  accepts  and 
plays  permit  application  or  poundage 
fees  tmder  paragraph  (a)  or  (b)  of  this 
section  must  also  pay  a  surdiarge.  The 
Assistant  Administrator  may  reduce  or 
waive  the  surcharge  if  it  is  determined 
that  the  Fishing  Vessel  and  Gear 
Damage  Compensation  Fund  is 
capitaUzed  si^dentiy.  The  Assistant 
Administrator  also  may  increase  the 


surcharge  during  the  year  to  a  maximum 
level  of  20  percent,  if  needed,  to 
maintain  capitalization  of  the  fund.  The 
Assistant  Administrator  has  effectively 
waived  the  surcharge  on  1988  fees. 

(FR  Doc  80-3556  Rled  2-14-80: 8:45  am] 


50CFRPart675 
[Doek«tNo.l1131-M1«l 

Qroundflah  of  tho  Bering  Sm  and 
Aleutian  lelanda  Afea 

AOmcv:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  prohibition  of  receipt 
of  groundflsh. 


r.  NOAA  announces  prohibition 
of  receipt  by  foreign  processors  in  the 
exclusive  economic  zone  (EEZ)  of 
Pacific  cod  taken  in  directed  fisheries 
for  Pacific  cod  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(^AI).  This  action,  taken  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP),  limits  joint  venture  processing 
(JVP)  to  the  amount  of  Pacific  cod 
spedfied  for  JVP,  assures  optimum  use 
of  groundfish,  and  promotes  orderly 
conduct  of  the  groundfish  fisheries. 
OATn:  Effective  2358  GMT.  February  11, 
1968  (1458  Alaska  Standard  Time, 
February  11, 1988)  through  tiie 
remainder  of  1968.  Comments  will  be 
accepted  through  February  27, 1989. 
ADOrnst:  Comments  should  be  mailed 
to  Steven  Pennoyer,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  1668,  Juneau,  AK. 
99602,  or  be  delivered  to  Room  453, 
Federal  Building.  709  West  Ninth  Street, 
Juneau.  Alaska. 

TOR  nMTHm  mromiATioN  contact: 
Pat  Peacock.  Fishery  Management 
Specialist,  NMFS.  907-586-7654. 
•UPnnMNTARV  mtomiation:  The 
FMP,  which  governs  the  groundfish 


fishery  in  the  EEZ  of  the  BSAI  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  is  implemented  by 
rules  appearing  at  50  CFR  611.93  and 
Part  675.  For  otiier  actions  in  1989 
concerning  JVP  Pacific  cod  in  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area,  see  54  FR  3605,  January  25, 1989. 

Notica  off  Closure  to  Directed  Fishing 

Under  i  675.20(a)(7),  the  Regional 
Director  has  determined  that  7,000  mt  of 
the  total  37.466  mt  of  Pacific  cod 
allocated  to  JVP  will  be  needed  after  the 
closure  of  the  directed  fishery  for 
bycatch  in  other  JVP  fisheries  for 
yeUowfin  sole,  rock  sole,  and  "other    . 
flatfish."  To  preserve  this  bycatch 
amount  foreign  processors  must  cease 
receiving  Padfic  cod  caught  by  U.S. 
fishermen  in  directed  fisheries  for 
Pacific  cod,  effective  2359  g.m.t 
February  11. 1989.  Directed  fishing  is 
defined  at  S  675.2. 

dassiflcation 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  comment.  Immediate 
effectiveness  of  this  notice  is  necessary 
to  prevent  the  harvest  of  Padfic  cod 
from  exceeding  the  JVP  amount. 

Interested  persons  are  invited  to 
submit  comments  in  writing  to  the 
address  above  for  15  days  after  the 
effective  date  of  this  notice. 

List  of  Subjects  in  SO  CFR  Part  675 

Fish.  Fisheries,  Reporting  and 
recordkeeping  requirements^ 

AutiMfity:  16  U.S.C  1801  etaeq. 

Dated:  February  la  1880. 
Richaid  H.  Scfaaafar, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-3557  Filed  2-10-89: 4:06  pm] 
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This  sectioo  o4  the  FEDERAL  REGISTER 
contairfs  notices  to  the  put>fic  of  the 
prapoead  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunily  to  parlicipaie  in  ttie  rule 
making  prior  to  the  adoptioa  of  the  final 
rules. 

NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

Mabitanance  of  Nudeer  Power  Plants; 
AvaHabMtty  of  Information 

AOENCV:  Nuclear  Regulatory 
Commission. 

ACTION:  Availability  of  Information. 

SUMMARV:  In  response  to  a  request  fittm 
Nuclear  Utility  Management  and 
Resources  Council  (NUMARC),  an  open 
meeting  was  held  on  Decemlxtr  14, 1988 
between  representatives  of  (NUMARC) 
and  the  NRG  staff  to  discuss  questions 
relative  to  the  proposed  maintenance 
rule  (November  28, 1988,  53  FR  47822).  A 
summary  report  of  that  meeting  is  in  the 
Public  Document  Room. 

NUMARC  has  subsequently  submitted 
questions  relating  to  the  regulatory 
analysis  which  accompanied  the 
proposed  rule.  NRC  has  responded  to 
those  questions  in  a  letter  dated 
February  3, 1989.  Copies  of  both  the 
questions  and  answers  are  available  in 
tiie  NRC  Public  Document  Room  at  the 
address  and  times  below. 
DATE  Comment  period  expiration  date 
for  this  proposed  rulemaking  is  still 
February  27, 1986. 

ADDRESS:  Mail  written  comments  to 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attn:  Docketing  and  Service  Branch. 
Deliver  comments  to  One  White  Flint 
North.  11555  Rockville  Pike,  Rockville. 
MD  between  7:30  ajn.  and  4:15  p-m. 
Federal  workdays,  or  to  the  NRC  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC,  between  7:30  ajn.  and 
4:15  pan. 

TOR  FURTHER  MFORMATtON  CONTACT 

Moni  Day.  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  (301)  492-3730. 

Dated  in  Rockville.  Maryland  this  9th  day 
of  February.  1989. 


For  tlie  Nuclear  Regulatory  Commission. 
MoniDey. 

Manager.  Advanced  Reactors  and  Generic 
Issues  Branch,  Division  of  Regulatory 
Applications.  Office  of  Saclear  Regulatory 
Research. 
(FR  Doc  89-3541  Filed  2-14-89: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  S0-ASO-3] 

Proposed  Designation  of  Transition 
Area;  FuNon,  MS 


:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
designate  the  Fultmi,  Mississippi, 
transition  area  to  accommodate 
Instrument  Flight  Rules  (IFR)  operations 
at  the  Fulton-Itawamba  County  Airport. 
This  action  will  lower  the  base  of 
controlled  Airspace  from  1,200  feet  to 
700  feet  above  the  surface  in  the  vicinity 
of  the  airport  A  Standard  Instrument 
Approach  Procedure  (SIAP)  is  being 
developed  to  serve  the  airport  and  the 
controlled  airspace  is  required  for 
protection  of  IFR  aeronautical 
operations.  Concurrent  with  publication 
of  the  SIAP.  the  airport  status  will 
change  from  Visual  Flight  Rules  (VFR) 
to  IFR. 

DATES:  Comments  must  be  received  on 
or  before  March  24, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  ASO-530. 
Manager,  Airspace  and  Procedures 
Branch.  Docket  No.  89-ASO-3,  P.O.  Box 
20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  652. 
3400  Norman  Berry  Drive,  East  Point 
Georgia  30344,  telephone  (404)  763-7646. 
TOR  FURTHER  INTORSIATION  CONTACT 
James  C.  Walters.  Airspace  Section. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administi-ation,  P.O.  Box  20636.  Atianta. 
Georgia  30320;  telephone:  (404)  763-7646. 


>TION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statemeAt  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-3."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  652,  3400  Norman  Berry 
Drive.  East  Point  Georgia  30344.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  witii  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division.  P.O.  Box 
20636.  Atianta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  i*roposal 

Hie  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
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Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  designate  the  Fulton.  • 
Mississippi  transition  area.  This  action 
will  provide  controlled  airspace  for 
aircraft  executing  a  new  Standard 
Instrument  Approach  Procedure  to  the 
Fulton-Itawamba  County  Airport.  If  the 
proposed  designation  of  the  transition 
area  is  found  acceptable,  the  flight 
status  of  the  airport  will  be  changed  to 
IFR.  SecUon  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  was  republished  in  FAA 
Handbook  740060  dated  January  4. 
IQSa 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"signiflcant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  28. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subiacts  in  14  CFR  Part  71 

Aviation  Safety,  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Adn^nistration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-OESIQNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
COMTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a],  1354(a),  1510: 
Executive  Order  10854: 49  U.S.C  106(g) 
(Reviled  Pub.  L  97-44a  )anuary  12, 1983);  14 
CFR  11.68. 

171.181    lAmendad] 

2.  Section  71.181  is  amended  as 
follows: 

FulUm,  mamatipfi  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radiua 
of  the  Fulton-Itawamba  County  Airport  (Lat 
34*21'07'  N,  Long.  88*22'38'  W). 


Issued  in  East  Point  Georgia,  on  February 
2,1968. 

WllliainD.Wood. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Doc.  89-3501  Piled  2-14-89: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Tradaniarti  Offloa 

srCFRPartI 

(Docket  Natl024-M1S] 

Reviaion  of  Patent  Practicea 

AMNCv:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice  of  extension  of  comment 

period  for  proposed  rule  making. 

iUMMWWr  The  Patent  and  Trademark 
Office  is  extending  the  comment  period 
for  receiving  comments  on  the  proposed 
amendments  to  the  rules  of  practice  in 
patent  cases.  Part  1  of  Tide  37,  Code  of 
Federal  Regulations.  The  Office  is 
extending  die  Comment  period  on  the 
proposed  amendments  to  37  CFR  1.53, 
1.55,  l.ea  1.02  and  1.96  and  on  the 
proposed  addition  of  1.21(n),  as 
pulAished  on  November  30, 1988  at  53 
FR  48402.  These  amendments  would 
clarify  requirements  in  the  filing  of 
applications  and  provide  for  procedures 
for  applicants  to  ciire  certain  defects  in 
the  fUbig  of  applications.  After 
comments  are  received,  the  Patent  and 
Trademaik  Office  will  issue  a  notice  of 
final  rule  making  addressing  these 
proposals. 

DATt:  Written  comments  on  proposed 
amendmenU  to  37  CFR  1.53, 1.55. 1.6a 
1.62  and  1.96,  and  proposed  new  rule 
lun(n)  must  be  submitted  by  March  3, 
1989. 

AOOMSS:  Address  written  comments  to 
the  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC,  20231. 
Attention:  Frances  Michalkewicz.  Suite 
904,  Crystal  Park  2. 

RM  FURTMCR  IMFOmiATION  CONTACT: 

Frances  Michalkewicz  by  telephone  at 
(703)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231. 

Date:  February  10. 1969. 
Bradford  R.  Huthar. 

Assistant  Commissioner  for  Finance  and 
Planning. 
(FR  Doc.  89-3640  Filed  2-10-88: 2:44  pm] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPartS2 

[QA-012;  Fm.-3S20-1] 

Approval  and  Promulgation  of 

Implamentation  Plana;  Georgia  Stack 

■  ■-■-.-*  ^-  -. — 
natgm  nuiea 

AOBNCV:  Environmental  Protection 
Agency  (EPA). 

actwn:  Proposed  rule. 


r.  In  this  action.  EPA  is 
proposing  to  approve  revisions  to  the 
Georgia  state  implementation  plan  (SIP) 
submitted  to  EPA  on  December  15, 1986. 
Georgia  has  revised  its  SIP  to  include 
regulations  for  good  engineering  practice 
stack  height  Georgia  has  not  yet 
adopted  the  definitions  of  "stack"  and 
"stack  in  existence"  found  at  40  CFR 
51.100  (ff)  and  (gg)  or  incorporated 
grandfathering  provisions  into  their 
rules.  This  proposal  is  made  on  the 
assiunption  that  the  State  will  adopt  the 
definition  of  "stack"  and  "Stack  in 
existence"  and  incorporate  into  their 
rules  the  grandfathering  provisions 
before  final  rulemaking.  Georgia's 
regulations  will  then  meet  the 
requirements  of  Part  51,  Chapter  L  Tide 
40  of  die  Code  of  Federal  Regulations. 
EPA  also  provides  notice  that  this  action 
may  be  subject  to  modification  when 
EPA  completes  rulemaking  to  respond  to 
die  decision  in  NRDC  vs.  Thomas  838 
F.2d  1224  (D.C. Cir.  1988).  If  EPAs 
response  in  the  NRDC  remand  modifies 
die  July  8. 1985.  stack  height  regulations. 
EPA  will  notify  Georgia  that  its  rules 
must  be  changed  to  comport  with  EPA's 
modified  requirements.  This  may  result 
in  revised  emission  limitations  or  may 
affect  other  actions  taken  by  Georgia 
and  source  owners  or  operators. 

OATBS:  To  be  considered,  comments 
must  be  submitted  on  or  before  March 
17. 1989. 

ADONCSSCS:  Written  comments  should 
be  addressed  to  Beveriy  T.  Hudson  of 
EPA  Region  IV's  Air  Programs  Branch 
(See  EPA  Region  IV  address  below). 
Copies  of  the  materials  submitted  by 
Georgia  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  IV.  345 
Courdand  Street  NE.,  Adanta,  Georgia 
30365. 

Georgia  Department  of  Natural 
Resources,  Floyd  Towers  Bast  Room 
1162,  205  Buder  Street  Adanta, 
Georgia  30334. 
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FOR  FUHTHCR  ITOWMATtON  CONTACT: 
Beveriy  T.  Hudson.  EPA  Region  IV,  Air 

Programs  Branch  at  above  listed       

address,  telephone  (404)  347-2884  or  FTS 
257-2864. 

aUPPLEMENTARY  INFOfWIATlON:  in  the 
Federal  Register  of  ]uly  6, 1985  (50  FR 
27892),  EPA  published  final  regulations 
to  implement  section  123  of  the  Clean 
Air  Act  (CAA).  which  regulates  the 
manner  in  which  dispersion  of 
pollutants  from  a  source  may  be 
considered  in  setting  emission 
limitations.  These  regulations  are 
codified  at  40  CFR  51.100(z)-(kk).  51.118 
and  51.164.  Pursuant  to  these  regulations 
and  the  Clean  Air  Act  Amendments  of 
1977.  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
state  implementation  plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations, 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  these 
limitations  have  been  affected  by  stack 
height  credits  above  Good  Engineering 
Practice  (GEP)  or  any  other  dispersion 
techniques. 

For  any  limitations  so  affected,  states 
were  to  prepare  revised  limitations 
consistent  with  their  revised  SIPs.  All 
SIP  revisions  and  revised  emissimi 
limits  were  to  be  submitted  to  0>A 
within  nine  months  of  promulgation. 

Subsequendy,  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  in  hei^t  and  sources  with 
emissions  of  sulfur  dioxide  (SOa)  in 
excess  of  5.000  tons  per  year.  These 
limits  correspond  to  the  de  minimis  GEP 
stack  height  and  the  de  minimis  SO* 
emission  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  to  be  subjected  to  detaUed 
review  for  conformance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stadc  and 
source  in  the  inventory. 

EPA's  stack  height  regulations  were 
challenged  in  NRDC  vs.  Thomas.  838 
F.2d  1224  (DC  Or.  1968).  On  January  22. 
1968,  die  U.S.  Appeals  Court  for  die  DC 
Circuit  issued  a  decision  affirming  the 
regulations  in  large  part  but  remanding 
three  provisions  to  EPA  for 
reconsideration: 

1.  Grandfathering  pre-October  11. 
1983,  within-formula  stack  height 
increases  from  demonstration 
requiremenU  (40  CFR  51.100(kkK2)). 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multi-flue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A)). 


3.  Grandfathering  pre-1979  use  of  the 
refined  H  -t-  1.5L  formula  (40  CFR 
51.100(ii)(2)). 

If  EPA's  response  to  the  NRDC 
remand  modifies  the  July  8, 1985,  stack 
height  regulations,  EPA  will  notify  the 
State  of  Georgia  that  its  rules  must  be 
changed  to  comport  with  EPA's  modified 
requirements,  lliis  may  result  in  revised 
emission  limitations  or  may  affect  other 
actions  taken  by  Georgia  and  source 
owners  or  operators. 

State  Submission 

On  December  15, 1986.  the  Georgia 
Department  of  Natural  Resources 
submitted  revised  regulations  which 
limit  stack  height  credit  and  dispersion 
techniques  in  accordance  with  EPA's 
requirements.  A  pubUc  hearing  on  the 
revised  stack  height  rules  was  held  on 
October  9, 1988. 

These  rules  apply  to  aU  new  sources 
and  modifications  as  required  in  40  CFR 
51.164  as  well  as  existing  sources 
specified  in  40  CFR  51.11& 

This  means  that  these  rules  apply  to 
all  sources  that  were  or  are  constructed, 
reconstructed  or  modified  subsequent  to 
December  1, 1970.  EPA  has  reviewed  the 
revisions  to  these  regulations  and  has 
determined  that  they  are  consistent  with 
EPA's  requirements  for  GEP  stack  height 
and  dispersion  techniques  as  revised  on 
July  8. 1965. 

The  State  formally  adopted  EPA's 
stack  height  regulations  by  reference. 
Georgia  has  not  yet  adopted  the 
definitions  of  "stack"  and  "stack  in 
existence"  found  at  40  CFR  51.100(ff) 
and  (gg)  or  incorporated  into  their  rules 
the  grandfathering  provision.  Before 
EPA  takes  final  rulemaking  action  to 
approve  the  Georgia  regulations,  the 
State  must  adopt  EPA's  definition  of 
"stack"  and  "stack  in  existence"  and 
incorporate  EPA's  grandfathering 
provision  into  their  rules. 

Proposed  Action 

Since  Georgia's  revision  brings  their 
existing  regulations  into  conformance 
with  the  federal  stack  height  rule.  EPA  is 
proposing  to  approve  the  State's  stack 
height  regulations.  This  proposal  is 
made  on  the  assumption  that  the  State 
will  adopt  EPA's  definition  of  "stack" 
and  "stack  in  existence"  and 
incorporate  into  their  rules  EPA's 
grandfathering  provisions. 

Under  5  U.S.C  605(b).  I  certify  diat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 

Audmrity:  42  U.S.C  7401-7642. 

Dated:  December  8. 198& 
Lee  A  DeHilms,  m. 
Acting  Regional  Administrator. 
(FR  Doc.  88-3531  Filed  2-14-88:  8:45  am] 
MXNn  CODE  ( 


40  CFR  Part  180 

(PP  8E36S0/P479;  FIU.-3518-8] 

Paaticida  Tolaranca  for  Ethyl  34lethyl- 
4-<Mathylttiio)  Phenyl  (1-Methylethyt) 


AOENCV:  Environmental  Protection     - 
Agency  (EPA). 
ACIKMC  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  nematicide 
ethyl  3-methyl-4-(methylthio)phenyl  (1- 
methylethyl)  phosphormaidate  (also 
referred  to  in  this  document  as 
fenamiphos)  and  its  cholinesterase- 
inhibiting  metabohtes  in  or  on  the  raw 
agricultural  commodity  eggplant.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  pesticide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

DATE  Comments,  identified  by  the 
document  control  number,  (PP  8E3650/ 
P479J,  must  be  received  on  or  before 
March  17. 1989. 

ADDRESS:  By  mail  submit  written 
comments  to:  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington.  DC 
20460. 
In  person,  bring  comments  to:  Room  246, 

CM  #2, 1921  Jefferson  Davis  Highway. 

Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  maridng  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not        ^ 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rul  246  at  the  address 
given  above,  bom  8  a.m.  to  4  pjn.. 
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Monday  through  Friday,  excluding  legal 
holidays. 

FON  FUNTNtll  INFOraiATION  CONTACT: 

By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division. 
Environmental  Protection  Ageocy,  401  M 
Street.  SW..  Washington.  DC  20460. 

Office  locatirai  and  telephone  number 
Room  716C,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)-657-23ia 
SUPm^MKNTARV  mFOmiATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswidc  N]  06903. 
has  submitted  pesticide  petiton  (PP) 
8E3650  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kiipelian,  National  Director.  IR-4 
Project,  and  the  Agricultural  Experiment 
Station(s)  of  Alabama,  Florida.  New 
Jersey,  North  Carolina,  Oklahoma,  and 
the  U.S.  Department  of  Agriculture. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  nematicide 
fenamiphos  and  its  cfaoiinesterase- 
inhibiting  metabolites  ethyl  3-methyl-4- 
(methylsulfiny))phenyl  (1-methylethyl) 
phosphoramidate  and  ethyl  3-methyl-4- 
(methyl-sulfonyljphenyl  O-methylethy!) 
phosphoramidate  in  or  on  the  raw 
agrtcnltural  commodity  eggplant  at  0.1 
part  per  million  (ppm]. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought  The  toxicdogical 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  for 
cholinesterase  inhibition  (ChE)  at  1  ppm 
(equivalent  to  0.025  milligram  (mg)/ 
kilogram  (kg)/day]  and  no  systemic 
effects  at  10  ppm  (the  highest  dose 
tested). 

2.  A  2-year  feeding/oncogenicity 
study  in  rats  with  a  NOEL  for 
cholinesterase  inhibition  at  less  than  2.0 
ppm  (equivalent  to  0.1  mg/kg/day)  and 
no  systemic  effect  at  10  ppm  (equivalent 
to  0.5  mg/kg/day).  The  study  was 
negative  for  oncogenic  effects  under  the 
conditions  of  the  study  at  all  feeding 
levels. 

3.  An  18-month  oncogenicity  study  in 
mice  with  feeding  levels  of  2. 10.  and  50 
ppm  (equivalent  to  0.3. 1.5.  and  7.5  mg/ 
kg/day),  which  was  negative  for 


oncogenic  effects  under  the  conditions 
of  the  study  at  all  levels  tested. 

4.  A  three-generation  reproduction 
study  with  no  reproductive  effects  at  30 
ppm  (highest  dose  tested). 

5.  A  teratology  study  in  rabbits  with 
developmental  and  maternal  NOEL's  at 
05  mg/kg. 

6.  A  neurotoxicity  study  in  hens  with 
no  neurotoxicity  damage  at  12^  mg/kg 
(highest  dose  tested). 

7.  In  a  metabolism  study  in  rats, 
fenamiphos  was  metabolized  to  its 
sulfoxide  and  sulfone  analogs  with  50 
percent  excreted  in  the  urine  within  12 
to  15  hours. 

S.  Genotoxicity  studies  including  an 
Ames  test  (negative),  a  dominant-lethal 
test  in  mice  (negative),  an  in  vitro  assay 
in  Chinese  hamster  ovary  cells  (negative 
for  nonactivatioa  assay  at 
concentrations  up  to  130  micrograms/ 
milliliter  and  for  activation  assay  up  to 
230  micrograms/milliliter),  and  gene 
mutation  using  Bacillus  subtilia 
(negative). 

Data  currendy  lacking  include  a 
teratology  study  in  a  second  species. 
Data  requirements  for  registration  of 
fenamiplios  are  identified  in  a 
Registration  Standard  for  the  chemical. 
wlUch  was  issued  in  June  1987. 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  feeding  study  in 
dogs  with  a  NOEL  for  cholinesterase 
inhibition  at  1.0  ppm  (0.025  mg/kg/day) 
and  using  a  100-fold  safety  factor,  is 
calculated  to  be  04XX)25  mg/kg  of  body 
wei^t  (bw)/day.  The  anticipated 
residue  contribution  (ARC)  from  existing 
tolerances  is  calculated  to  be  0X00004 
mg/day.  which  is  equivalent  to  37.8 
percent  of  the  ADL  The  current  action 
will  contribute  an  additional  0.0000001 
mg/kg/day  of  residues  to  the  human 
diet. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography 
using  a  thermionic  detector,  is  available 
in  the  Pesticide  Analytical  Manual,  Vol. 
II  (PAM  II),  for  enforcement  purposes. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  16a349 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 


contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  Dvritten  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  8E3650/P479J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexilubty  Act  (Pub.  L.  96- 
354.  94  Stat  1164.  5  U.S.C  001-«12).  the 
Administrator  has  detennined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Fsdstal  Ragislsr  of  May  4. 1961  (46 
FR  24860). 

List  of  Sobfwls  in  48  CFR  Part  IM 

Administrative  practice  and 
procedure.  Agricultural  conunodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated  Jaintary  30. 1960. 
Anna  B.  liadMy. 

Director  Registration  Dirision.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180-{AMENOEOl 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  9468. 

2.  In  §  180.349(a).  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  eggplant  to  read 
as  follows: 

$180,349    Ethyl  3-fiMlhyM- 
(m«tliylthio)plMny1  (1-mathylettiyl) 

(a)  *  •  • 


Federal  Register  /  Vol.  54.  No.  30  /  Wednesday,  February  15,  1989  /  Proposed  Rules 


6839 
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Parts 
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Eggplant. 


0.1 


[FR  Doc.  89-3195  Filed  2-14-89;  8:45  am] 
SILUNO  COOE  fSM-SO-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pert  73 

(MM  Docfcst  Na  M-IT.  RM-6545] 

Radio  Broadcasting  Services;  Oakes, 

NO 

agency:  Federal  Communications 

Conunission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  CERM 
Broadcasting  Corporation  proposing  the 
substitution  of  Channel  223C1  for 
Channel  222C2  at  Oakes,  North  Dakota, 
and  the  modification  of  its  license  for 
Station  KDDR^^  to  specify  operation 
on  the  higher  powered  channel.  Channel 
223C1  can  be  allotted  to  Oakes  in 
compliance  with  the  Commission's 
minimum  distance  Separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  46-08-12 
and  West  Longitude  98-05-36.  Canadian 
concurrence  in  the  allotment  is  required 
since  Oakes  is  located  within  320 
kilometers  of  the  U.S.-Canadian  border. 
In  accordance  with  S  l-420(g],  competing 
expression  of  interest  in  use  of  the 
channel  at  Oakes  will  not  be  accepted. 
DATES:  Comments  must  be  filed  on  or 
before  April  3, 1989,  and  reply  comments 
on  or  before  April  18, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Frank  R.  Jazzo,  Esq.. 
Fletcher,  Heald  &  Hildreth,  1225 
Connecticut  Avenue  NW.,  Suite  400, 
Washington,  DC  20036-2679  (Counsel  to 
petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-12.  adopted  January  17, 1989,  and 
released  February  8. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fit>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  89-3509  FUed  2-14-89:  8:45  am] 

BUJJNO  CODE  6712-OMI 

47  CFR  Part  73 

[MM  Docket  No.  89-13,  RM-6547] 

Radio  Broadcasting  Services; 
Gleneden  Beach,  Sweet  Home  and 
Toledo,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Galaxy 
Broadcast  Partners  proposing  the 
substitution  of  Channel  296C2  for 
Channel  296A  at  Sweet  Home,  Oregon, 
and  the  modification  of  its  hcense  for 
Station  KNKN  to  specify  the  higher 
powered  channel.  In  order  to  comply 
with  the  Commission's  minimum 
distance  separation  requirements. 
Galaxy  also  proposes  the  substitution  of 
Channel  264A  for  Channel  296A  at 
Toledo.  Oregon,  the  modification  of 
Station  KTDO-FM's  license  accordingly, 
and  the  substitution  of  Channel  236C2 
for  unused  Channel  264C2  at  Gleneden 
Beach,  Oregon.  Channel  296C2  can  be 
allotted  to  Sweet  Home  and  Channel 
264A  can  be  allotted  to  Toledo  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  the 


present  transmitter  sites  of  Station 
KNKN  and  Station  KTDO-FM. 
respectively.  Channel  236C2  can  be 
allotted  to  Gleneden  Beach  in 
compUance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for 
Channel  296C2  at  Sweet  Home  are 
North  Latitude  44-26-05  and  West 
Longitude  122-42-23.  The  coordinates 
for  Channel  284A  at  Toledo  are  North 
Latitude  44-38-40  and  West  Longitude 
124-00-52.  The  coordinates  for  Channel 
236C2  at  Gleneden  Beach  are  North 
Latitude  44-52-53  and  West  Longitude 
124-01-59.  In  accordance  with  the 
Commission's  Rules,  competing 
expressions  of  interest  in  Channel  296C2 
at  Sweet  Home  will  not  be  accepted.. 

DATES:  Comments  must  be  filed  on  or 
before  April  3, 1989,  and  reply  conunents 
on  or  before  April  18, 1989. 
ADDRESS:  Federal  Communications 
Conunission.  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Heather  McDaniel,  Galaxy 
Broadcast  Partners.  33692  Santiam 
Hwy.,  Lebanon,  Oregon  97355 
(Petitioner).. 

FOR  FURTHER  INFORMATION  CONTACT 

LesUe  K.  Shapiro,  Mass  Media  Bureau. 
(202)634-0530. 

SUPPLEMKNTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-13,  adopted  January  17, 1989,  and 
released  February  8. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docketo  Branch  (Room  230).  1919  M 
Sti^et  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Sti^et  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 
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List  ol  tabiMis  ia  «7  CFR  Pirt  91 

Radio  broadcasting. 
Federal  Cominiinicatiofis  rnmmhwlnn.  . 

Deputy  Chief,  Policy  and  RaimDhnaioii. 

Ataea  Mdedia  Bunau. 

[HI  Do&  aB-4Sn  nkd  a-M-Ht  MS  Mil 


DEPARTMENT  OF  THE  MTEMOR 

FWl  Mid  WMM9  Swlcc 
SOCFRPwtIS 


Msrinc 
Extension  of 

AOmcv:  Fish  and  Wildlife  Service, 

Interior. 

Acnoic  Extension  of  coiament  period. 

tUMMAWV:  In  the  November  14, 1988, 
Federal  Hsgislii  (53  FR  48788)  the  Pish 


and  WildUfiB  Service  (Service)  prapoeed 
to  amend  the  regolatiaBS  in  80  CFR  Part 
18  jwplementing  die  Marine  Mammal 
Protectkm  Act  of  1972  (die  Act),  18 
U.S.C  1361-1407.  The  proposed  rale 
would  ptohibit  the  taldng  of  sea  otters 
by  Alaska  Natives  for  use  in  creating 
and  selling  authentic  native  articles  of 
handicrafts  and  clothing  under  the 
Native  Bxemptions  section  of  the  Act  16 
U.S.C  1371(b).  The  Service  gives  notice 
that  the  comment  period  wiD  be 
extended.  This  extension  was  reqoested 
by  the  State  of  Alaska  and  by  several 
individuals  and  organizations  in  Ahrica 
in  order  to  allow  interested  persons  and 
groups  in  remote  Alaskan  vfflages 
sufficient  time  to  comment  on  tihe 
proposaL  This  extension  of  the  comment 
parted  will  aDow  comments  on  the 
proposal  to  be  submitted  from  all 
interested  parties. 

DATtt:  Written  comments  wiH  be 
accepted  through  April  13. 1989. 


:  Comments  and  materials 
concerning  this  notice  should  be  sent  to 
the  Diracior.  U.S.  Rsh  and  Wildlife 
Service.  P.O.  Box  28006,  Washington.  DC 
20038-8006.  Comments  and  materials 
may  be  delivered  to  the  U.S.  Rsh  and 
Wildlife  Service.  Division  of  Law 
Enforcement.  Room  300,  Hamilton 
Building.  1375  K  Street  NW., 
Washington,  DC  between  die  hours  of 
8:00  a.m.  and  4:00  p  jn.,  Monday  througji 
Friday. 

roR  nNTTMOl  MFORMATION  CONTACIt 
Special  Agent  in  Charge  Thomas  L. 
Striegler  at  die  above  address  ((202) 
343-9242  or  FTS  343-0242). 

Date:  February  9. 1S89. 
Becky  Nflrton  Dtmla^ 

Assistant  Secretary  for  Pish  and  Wildlife  and 

Parka. 

(FR  Doc  89-3515  PHed  2-14-89;  8:45  am] 
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This  secion  e(  the  FEDERAL  REGISTER 
other  ttwn  niles  or 
am  are  arpfc»Nw  to  the 
puUtt.  Notioes  fl<  hearings  and 
investigstiooa>  ooramittee  meetinga.  agency 
decisions  and  njlines,  delegations  o( 
authority,  fOing  of  petitions  and 
appBcatians  and  agency  statements  of 
ofgtnolton  and  functions  are  examples 
of  documents  appearing  in  this  section. 


AOMNBTRATIVE  CONFERENCE  OF 
THE  UMTEO  STATES 

CommiMM  on  A4|iiciicatioR;  PuMc 


:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  notice  is  hereby  given  of  a  meeting 
of  die  Committee  on  Ac^udication  of  die 
Administrative  Conference  of  the  United 
States.  The  committee  will  meet  to 
discuss  a  study  of  consular  visa  denials 
and  a  study  of  die  use  of  regional 
processing  facilities  in  the  alien 
legalization  program. 
DATE  Monday,  March  13, 1988  at  IM 
p.m. 

Location:  Administrative  Conference 
of  the  United  States  Library,  2120  L 
Street  NW..  Suite  50a  Washii^gton.  DC 

Public  Participation:  Attendance  at 
the  committee  meeting  is  open  to  the 
public  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  dajrs  in  advance  of  the  meeting.  The 
committee  chairraan  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting.  Minutes  of  the 
meeting  will  be  available  upon  request. 
FOR  FURTNUMFOmiATION  CONTACT: 
Nan(7  G.  Miller,  202-254-7Q2a 
JefCtey  S.  Iiihbsw. 
Research  Director. 
Febniaiy  fl,  1989. 

(FR  Doc  89-3490  Filed  2-14-80: 8:45  am] 
!sn»4i^ 


DEPARTHENT  OF  AiGMCULTURE 

Forms  Under  Roviow  by  Offioo  of 
Management  and  Budget 

February  10, 1989. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 


following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  tiw  last  list  was 
publidied.  This  list  is  grouped  into  new 
proposala.  revisions,  extensioiis.  or 
reinstatements.  Each  entry  oontains  the 
following  information: 

(1)  Agency  {woposing  the  inframaticHi 
collection:  (2)  title  of  the  information 
collection:  (3)  form  number(8),  if 
applicable:  (4)  how  oftra  the  information 
is  requested;  (5)  wlio  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (8)  an 
indication  of  whether  section  3504(h)  of 
Pnb.  L  96-511  applies:  (9)  name  anid 
telephone  numbier  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  docmnents  may  be  obtained 
from:  Department  Clearance  OfBcer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  2025a  (202)  447- 
211& 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  ACFairs. 
Office  of  Management  and  Budget 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  U^A. 

If  yon  anticipate  commenting  on  a 
submission  but  find  that  {ireparation 
time  win  prevent  yon  frma  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Packers  and  Stockyards 
Administration 

"Clear  Title"  Regidation  to  implement 

section  1324  of  the  Food  Security  Act 

of  1985. 
None 

Other:  One  time 
State  or  local  governments;  10 

responses;  120  hours:  not  applicable 

under  section  3504(h) 
Calvin  W.  Watkina,  (202)  447-7063 

•  Agricultural  Marketing  Service 
Fresh  Bartlett  Pears  Grown  in  Oregon 

and  Washington — Marketing  Order 

No.  931 
None 
Recordkeeping:  Weekly:  Semi-monthly 


Businesses  or  other  for-profit  1.698 
responses;  963  hours;  not  applicable 
under  section  3504(h) 

Virginia  M.  Olson.  (202)  475-a83a 

New  Collection 

•  Agricultural  Marketing  Service 
Marketing  Agreement  for  Proposed 

Marketing  Order  Vidalia  Chiions 

Grown  in  Georgia 
None 

Recordkeeping;  Weekly;  Biannually 
Farms;  Businesses  or  other  for-profit 

Small  businesses  or  organizations;  80B 

responses;  100  hours:  not  applicable 

under  section  3S04(h) 
Virginia  M.  Olson.  (202)  475-3930. 
DomU  E.  HuUmt. 
Departmental  Clearance  Officer. 
[FR  Doc  80-3S1  Filed  2-14-a9: 8:45  a»| 
OOOE  s«is-ei-H 


DEPARTMENT  OF  COMMERCE 
National  Medal  of  Teclmology 


Closed  Meeting 


r:  Office  of  TecfamJogy  Policy. 
Technology  Administration.  Department 
of  Commerce. 
ACTKNC  Notice  of  closed  meeting. 

summary:  This  notice  announces  the 
forthcoming  closed  meeting  of  the 
National  Medal  of  Technology 
Nomination  Evaluation  Ccnnmittee.  The 
Committee  was  rechartered  on  February 
4, 1988.  The  Committee  shall  make 
recommendations  to  the  Secretary  of 
Commerce,  through  a  Steering 
Committee,  concemii^  award  of  the 
National  Medal  of  Technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
dealing  with  the  relative  merits  of  all 
persons  and  companies  nominated  for 
the  Medal  as  a  result  of  a  public 
solicitation. 

Time  and  Place:  The  meeting  will 
begin  at  10:00  a.m.  and  end  at  3:30  p.m. 
on  April  3, 1968.  The  meeting  will  be 
held  in  Room  150  at  the  National 
Academy  of  Engineering.  2101 
Constitution  Avenue.  NW..  Washington. 
DC2041& 

FOR  niRTHCR  RiTORMATION  CONTACT: 
Dr.  Paul  Braden,  Executive  Director. 
National  Medal  of  Technology 
Nomination  Evaluation  Committee,  U.S 
Department  of  Commerce.  14th  and 
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Constitution  Avenue,  NW.,  Hertwrt  C. 
Hoover  Building,  Room  4814-B, 
Washington.  DC  20230  (202]  377-5572. 
•UPMjnMNTAiiv  mrowiiATioii:  A  Notice 
of  Determination  to  close  the  meetings 
of  the  Committee  to  the  public  on  the 
basis  of  5  U.S.C  552(c)  (4)  and  (6)  was 
approved  by  the  Assistant  Secretary  of 
Commerce  for  Administration,  with  the 
concurrence  of  the  General  Counsel  on 
January  31, 1989  in  accordance  with  the 
Federal  Advisory  Committee  Act  since 
the  discussions  are  likely  to  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  and  may  also  disclose  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential.  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Herbert  C  Hoover 
Building.  Room  6628.  Washington.  DC 
2023a  (202)  377-4210. 

Date:  February  10, 1900. 
bnast  Amblar, 

Acting  Undersecretary  for  Technology 
Administration. 

(FR  Do&  ae-3S38  Filed  2-14-80;  8:45  am] 
>  COM  M1S-1S-II 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secfdwy 

DoO  Advisory  Qroup  on  Electron 

UWICV*;  AOVISOry  \«UIINIIIIWV  IIWVIinQ 


;  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
OATC  The  meeting  will  be  held  at  0600, 
Wednesday,  15  March  1989. 
naomm  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc..  2011  Crystal  Drive,  Suite 
307.  Ariington.  VA  22202. 


ITKMCONTACn 
David  Slater.  AGED  Secretariat,  201 
Varick  Street.  New  York  10014. 
MIWiMNNTARV  MPOMMATMN:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 


Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended,  (5 
U.S.C  App.  n  10(d)  (1982)),  it  has  been 
determineid  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l]  (1982).  and  that 
accordingly,  this  meetiiag  will  be  dosed 
to  the  pubUc. 
LALBynmB, 

AJtunate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
Febraary  9, 1989. 
[FR  Doc  8e-3523  Hied  2-14-89;  8:45  am) 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 


TTw  Joint  Staff;  Joint  Stiagetic  Target 
Planning  Staff  (JSTPSK  Scientific 
Adwtaorv  Qrouo:  Closed  Meetino 

AOBNCY:  loint  Strategic  Target  Planning 
Staff,  Department  of  Defense. 
ACTION:  Notice  of  closed  meeting. 


I  The  Director.  Joint  Strategic 
Target  Planning  Staff  has  scheduled  a 
closed  meeting  of  the  Scientific 
Advisory  Group. 

DATC  The  meeting  will  be  held  on  4  and 
5  April  1989. 

iUH)wa«a:  The  meeting  will  be  held  at 
Offutt  AFB,  Nebraska. 
ran  RMTNSR  aaiOMIATION  CONTACn 

The  Joint  Strategic  Target  Planning 
Staff,  Scientific  Advisory  Group.  Offutt 
AFB,  Nebraska  68113. 


rARv  wmmm/knoH.  The 
purpose  of  the  meeting  is  to  discuss 
strategic  issues  which  relate  to  the 
development  of  the  Single  Integrated 
Operational  Plan  (SIOP).  Full 
development  of  the  topics  will  require 
discussion  of  infoftnation  classified  TOP 
SECRET  in  accordance  with  Executive 
Order  12356. 2  April  1962.  Access  to  this 
information  must  be  strictly  limited  to 
personnel  having  requisite  security 
clearance  and  specific  need-to-know. 
Unauthorized  disclosure  of  the 
information  to  be  discussed  at  the  SAG 
meeting  could  have  exceptionally  grave 
impact  upon  national  defense. 
Accordingly,  the  meeting  will  be  closed 
in  accordance  with  5  U.S.C  552b(cUl)- 
LM.ByiHiiii, 

Alternate  OSD  Federal  Register  Liaiami 
Officer.  Department  of  Defense. 
February  9, 1989. 

[FR  Doc.  89-3524  Filed  2-14-89;  8:45  am] 
I  cose  Mia-oi-« 


Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
February  22, 1989  beginning  at  1:30  p.m. 
at  the  Ramada  Hotel,  Route  1  and  Ridge 
Road,  Princeton,  New  Jersey.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  publia 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  a.m.  at  the  same  location.  Topics 
scheduled  for  discussion  at  the 
conference  session  include  status 
reports  on  the  Upper  Delaware  Ice  Jam 
Project  Payments  to  the  Corps  of 
En^eers  for  Beltzville  and  Blue  Marsh 
Reservoirs,  and  Hydrologic  Conditions 
and  Drought  Warning  Measures  in  the 
Delaware  River  Basin. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Proposed  Amendment  to  the 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin  Relating  to 
Temporary  Revision  of  Commission 
Resolution  No.  83-13.  The  proposed 
amendment  drafted  in  response  to 
declining  storage  levels  in  upper  basin 
reservoirs,  would  temporarily  revise 
streamflow  objectives  at  the  Montague, 
New  Jersey,  USGS  gaging  station  and 
release  and  diversion  requirements  from 
the  New  York  City  Delaware  Basin 
Reservoirs. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Philadelphia  Electric  Company 
(PECO)  D-e9-210  CP  (Final)  Revisions 
Nos.  8S'9.  An  application  for  extensions 
and  amendments  through  December  31. 
1989.  of  temporary  approvals  granted  in 
Docket  Revision  Nos.  5  and  6.  Requested 
extensions  refer  to  previous  revisions 
authorizing  substitution  of  DO 
limitations  in  place  of  temperature 
restrictions,  transfer  of  consumptive 
water  use  allocations  from  Cromby  Unit 
2  and  Metropolitan  Edison's  Titus 
Station  to  Limerick  Unit  1,  and 
consumptive  water  use  at  Limerick 
whenever  that  consumptive  use  has 
been  replaced  in  equal  volume  by  water 
released  from  the  Still  Creek  and  Owl 
Creek  Reservoirs.  Requested 
amendments  include  adding  Limerick 
Unit  2,  so  that  both  project  approvals 
refer  to  Limerick  Units  Nos.  1  and  2,  and 
increasing  the  maximum  permitted 
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release  rate  (into  Still  and  Owl  Creeks 
for  use  at  Limerick)  from  28  cfs  to  58  cfs. 

2.  Lehigh  County  Authority  D-85-S1 
CP  (Revised).  An  application  to  revise 
the  docket  approved  September  24, 1985. 
becaase  the  applicant's  requested 
allocatioo  based  upon  the  projected 
water  demand  of  the  Western  Lehi^ 
Service  Area  during  the  five-year 
apiweval  period  has  already  been 
exceeded.  The  applicant  requests  that 
the  decision  condition  "d"  be  revised  to 
increase  the  withdrawal  limit  of  all 
wells  kam  154  to  186  million  gallons 
(mg)/30  days.  The  project  is  located  in 
Lower  and  Upper  Macungie  Townships. 
Lehigh  County,  Pennsylvania. 

3.  Robesonia-  Wemersville  Municipal 
Authority  D-M-23  CP.  An  application  to 
upgrade  and  expand  a  ae  aiiUion 
gallons  per  day  (mgd)  sewage  treatment 
plant  to  provide  tertiary  treatment  of  1.3 
mgd  throu^  the  year  2000.  The  plant  is 
located  in  Heiddberg  Township,  Beilu 
County,  Pennsylvania,  and  also  serves 
portions  of  Lower  and  South  Heidelberg 
Townships,  plus  Robesonia  and 
Wemersville  Boroughs.  Treatment  plant 
effluent  will  continue  to  be  discharged 
through  the  existing  outfall  to  Spring 
Creek,  a  tributary  of  Tulpebocken  Creek. 

4.  Limerick  Township  Municipal 
Autimrity  D-88-S6  CP.  An  ai^Ucation  to 
expand  a  0.5  mgd  sewage  treatment 
plant  to  process  a  design  average  flow 
of  1.0  mgd.  The  plant  is  kicated  off  iOng 
Road  in  Limerick  Towmhip, 
Montgomery  County.  Peimsyivania.  The 
project  is  designed  to  continue  to 
provide  secondary  treatment  and  serve 
an  equivalent  population  of  10,000 
persons  in  Liinerick  Township  throu^ 
the  year  1096.  Treatment  plant  effluent 
will  continae  to  be  discharged  to  aa 
uimamed  tributary  of  the  Schuyikill 
River  via  the  existing  outfall. 

5.  Upper  Uwchlan  Township  D-88-72 
CP.  An  application  to  construct  a  0.062 
mgd  sewage  treatment  plant  and  spray 
irrigatioo  system  to  serve  a  propowd 
development  known  as  Marsh  Harbour, 
in  Upper  Uwchlan  Township,  Chester 
County,  Peimsyivania.  The  plant  is 
designed  to  provide  high  quality 
secondary  treatment  via  the  sequential 
Iratch  reactor  process,  and  the  spray 
irrigation  will  further  remove  organics, 
solids,  and  nutrients.  The  14-acre  spray 
site  is  located  less  than  half  a  mile  frtim 
the  Mar^  Creek  Reservofr,  but  no 
surface  water  discharges  are  proposed 
as  efDnent  storage  capacity  is  provided. 
The  project  is  deigned  to  serve  950 
residents  in  314  dwdling  units. 

6.  Mtmicipal  Authority  of  the 
Township  of  Spring  D-88-77  CP.  An 
application  to  »cpand  a  0.8  mgd  sewage 


treatment  plant  to  process  1.25  mgd 
through  the  year  2010.  The  plant  is 
designed  to  serve  an  equivalent 
population  of  12,500  persons  residing  in 
Spring  and  Sinking  Earing  Townships. 
Berks  County,  Pennsylvania.  The  project 
involves  the  construction  of  a  0.45  mgd 
plant  adjacent  to  the  existing  facility 
located  off  State  Hill  Road  in  Spring 
Township.  The  expanded  plant  is 
designed  to  remove  more  than  90 
percent  of  the  suspended  solids  and 
BOD&,  plus  provide  nitrification. 
Treatment  plant  effluent  will  continue  to 
be  discharged  to  Cacoosing  Creek,  a 
tributary  of  Tulpehocken  Creek. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  siagle  copies  upon  request 
Please  contact  George  E.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  tliis  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 
Susan  M.  Wrianao. 
Secretary. 
February  7, 1989. 
[FR  Doc  89-3564  FUed  2-14-89;  &45  am] 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 


n  Department  of  EdocatioiL 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwoiic  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  17, 

ADOflESSeS:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget  726  Jackson 
Place,  NW.,  Room  3206,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

POR  RIRTNER  MPORMATION  CONTACT: 
Margaret  B.  Webster,  (202)  732-3915. 


SUPPLEMCNTAIIY  W»0HMATK)N.  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  die  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  tiie 
information  collection,  xiolate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Eadi 
proposed  iiiformation  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested.  e.g.. 
new,  revision.  extensioiL  existing  or 
reinstatement  (2)  title;  (3)  frequency  of 
collection:  (4)  the  affected  public  (5) 
reporting  burden;  ami/or  (6) 
recordkeeping  burden:  and  (7)  abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  Februaiy  la  1988. 

Carkw  U.  Rica. 

Director  for  Office  of  Information  Resources 
Management 

Office  of  Postsecoodary  Education 

Type  of  Review:  Reinstatement 

Title:  Application  for  Foreign  Language 

and  Area  Studies. 
Frequency:  Aniraally. 
Affected  Publia  State  or  local 

governments;  Non-Profit  institutions. 
Reporting  Burden: 

Responses:  717. 

Burden  Hours:  22447. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  This  form  wiU  be  used  by 
state  and  local  agencies  arvi  lum-profit 
institutions  to  apply  for  funding  under 
the  Foreign  Language  and  Area  Studies 
Programs.  The  Department  uses  the 
information  to  make  grant  avvards. 

(FR  Doc  89-3582  Filed  2-14-80;  8:45  am) 
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NoIlM  Ext*ndbig  the  CkMing  Date  for 
Tfananvnai  Of  Appiicmans  mr  ivvw 


for  llw  Education 
ProQrain  for  Flacal 


oftho 
Yaar19M 

Sununaiy:  On  November  10. 1968,  a 
notice  was  published  in  the  Federal 
Rafbrtar  (53  FR  45739^18740), 
establishing  closing  dates  for  transmittal 
of  applications  for  new  awards  for  the 
fiscal  year  1969  competitions  under  the 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program.  The  closing 
date  for  appUcations  for  the  Special 
Protects  competition  is  extended  from 
February  20. 1969  to  February  21, 198a 
February  20, 1980  is  a  Federal  holiday. 
Detailed  infoimation  concerning  this 
competition  is  included  in  that  notice.  ■ 
The  purpose  of  this  notice  is  to  extend 
the  closing  date  for  transmittal  of 
applications. 

For  Applications  or  for  Further 
Information  Contact  Willicmi  Peterson, 
US.  Department  of  Education,  Office  of 
Special  Education  Programs,  Division  of 
Personnel  Preparation.  400  Maryland 
Avenue  SW..  (Switzer  Building,  Room 
3094-2651).  Washington.  DC  20202. 
Telephone:  (202)  732-1063. 

(Program  Autfaotity:  20  U.S.C  1431.) 

Dated  February  lA  1989. 
MadeWMWin, 

AaaJstant  Secntary,  Ofpca  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  80-3504  Filed  2-1V-88: 8:45  am] 


[cn)ANa.a4.iaopi 

PiOiiGv  vOrTvCHnQ  wm  iTOfvci  rvnoa 


unovr  nw  i  vcnnoiogyy  ctwifuuni 
MvoMv  ana  MivnMnir  mv 
wannKrappao  rrografn  rar  rncai  loar 
19t9 

Project  Period  in  Months:  On  January 
26. 1960,  a  notice  was  published  in  the 
Fadaral  Ragistar  that  established  a 
pro|ect  period  of  up  to  12  months  for 
applications  for  the  fiscal  year  1980 
Compensatory  Technology  Applications 
competition  under  the  Technology, 
Educational  Media,  and  Materials  for 
the  Handicapped  Program  (54  FR  3955). 
Detailed  information  concerning  this 
competition  was  included  in  that  notice. 
The  purpose  of  this  notice  is  to  alert 
applicants  that  the  project  period  for 
applications  submitted  under  this 
competition  may  be  for  a  period  of  up  to 
18  months.  The  project  period  for 
"Compensatory  Techncdogy 


Applications  (CFDA  84.18QP)'*  should 

read  "Up  to  1&" 

ran  raiiTNai  •*«tormation  contact: 

Linda  Glidev     m  U.S.  Department  of 

Education.  Office  of  Special  Education 

Programs,  Division  of  Innovation  and 

Development  400  Maryland  Avenue 

SW.  (Switzer  Building.  Room  3094-2641). 

Washington.  DC  20202.  Telephone:  (202) 

732-1099. 

(Program  authority:  20  U.8.C  1461) 

Dated:  Fefatvary  10.  MM. 
MsJslrini  vm. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc  89-3583  Filed  Z-14-88(  8:45  am] 


DEPARTMENT  OF  ENEf»Y 
Fodarai  Energy  nogulatery 


(Doefcat  Noa.  EfM»-20S-000.  at  si] 

Carolna  Powar  ft  UgM  Co^  at  aL; 
Electric  Rale,  Smal  Power  Production, 


February  9, 198a 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Carolina  Power  and  li^t  Company 

[Docket  No.  ER8e-203-000] 

Take  notice  that  Carolina  Power  ft 
U^t  Company  (CP&L)  on  January  3a 
1989,  tendered  for  filing  three  charges  in 
service  affecting  CPftL's  wholesale 
customers  which  include  updates  and 
changes  to  CP&L's  monthly  charge  for 
wheeling  service  for  the  delivery  of 
power  from  the  )ohn  R  Kerr  Dam  and 
Raservoir  (Kerr  Project)  to  recipients  in 
CP&L's  eastern  area,  the  delivery  of 
power  from  the  Cumberland  Projects  to 
recipients  in  CP&L's  western  area,  and  a 
change  in  the  Exhibit  A  for  French 
Broad  Qedcic  Membership  Corporation 
(FBEMC)  Alta  Pass  point  of  delivery. 

The  monthly  charge  for  wheeling 
service  for  the  delivery  of  power  from 
the  Kerr  Project  is  based  on  the  formula 
in  Appendix  A  of  the  Contract  CP&L 
Rate  Schedule  FERC  No.  127  dated 
January  23. 1967.  between  the  United 
States  of  America.  Department  of 
Energy,  acting  by  and  through  the 
Southeastern  Power  Administration 
(Administrator)  and  CP&L  The  monthly 
charge  for  wheeling  service  for  the 
delivery  of  power  from  the  Cimiberland 
projects  is  based  on  the  formula 
contained  in  Appendix  A  of  the 
Contract  CP&L  Rate  Schedule  FERC  No. 
128  dated  August  21, 1986,  between  the 
United  States  of  America.  Department  of 
Energy,  acting  by  and  through  the 


Southeastern  Power  Administration  and 
Company.  CPftL's  monthly  wheeling 
charges  filed  herewith  increased  from 
the  1968  charges  and  are  each 
applicable  for  the  time  period  April  1. 
1989,  through  March  31. 1990.  These 
rates  are  filed  with  the  Commission  as  a 
result  of  a  change  in  return  on  common 
equity  pursuant  to  the  exhibits  to 
Appendices  A  of  Rate  Schedule  FERC 
Na  128  and  Rate  Schedule  FERC  No. 
127. 

The  change  in  Exhibit  A  for  FBEMC 
Alta  Pass  point  of  delivery  is  the  result 
of  a  request  by  FBEMC  that  the 
maximum  capacity  at  this  point  of 
delivery  be  increased  to  5.000  KVA.  The 
Exhibit  A  has  been  executed  by  both 
FBEMC  and  CP&L  It  is  proposed  that 
this  &dubit  A  become  effective  April  1. 
1989. 

Comment  date:  February  24. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  docimient 

2.  Soutfiwestem  Eiactiic  Power 
Company 

(Docket  No.  ER8»-206-000] 

Take  notice  that  on  January  3a  1909. 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  for  filing  a 
Restated  and  Amended  Interconnection 
Agreement  dated  December  29. 1988. 
between  SWEPCO  and  Gulf  States 
Utilities  Company  (GSU).  The  Restated 
Agreement  reflects  changes  agreed  to  by 
the  parties  with  respect  to  fadlity 
charges  and  losses. 

Copies  of  the  filing  were  served  on 
GSU,  the  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission,  and  the  Public 
Utility  Commission  of  Texas.  Copies  of 
the  fihng  are  also  available  for 
inspection  at  SWEPCO's  offices  in 
Shreveport  Louisiana. 

Comment  date:  February  24, 198a  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  ft  Electric 
Corporatioo 

(Docket  No.  ERae-2oe-ooo] 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (Central 
Hudson),  on  January  3a  198a  tendered 
for  filing,  as  a  rate  schedule  an  executed 
Agreement  dated  December  1, 1988 
between  Central  Hudson  and  Public 
Service  of  New  Hampshire.  The 
proposed  rate  schedule  provides  for  the 
sale  and  purchase  of  25  MW  of  capacity 
and  related  energy  for  the  period 
December  1. 1968  to  April  30, 1989. 

Public  Service  of  New  Hampshire 
shall  pay  Central  Hudson  monthly  $80/ 
MW  day  for  the  capacity  made 
available  which  charge  includes  the  use 
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of  Cenfral  Hudson's  transmission 
facilities  required  to  deliver  and 
transmit  energy.  Energy  and 
supplemental  capacity  chargies  are 
based  on  a  number  of  factors  described 
iD,Section  6a  and  6b  of  the  Agreement 

Central  Hudson  states  that  copies  of 
the  subject  filing  were  served  upon 
Public  Service  of  New  Hampshire. 

Comment  date:  February  24, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montana  Power  Company 

[Docket  No.  ER88-204-000] 

Take  notice  that  on  January  30, 1969, 
Montana  Power  Company  (Montana), 
tenderd  for  filing  a  revised  Appendix  I 
as  required  by  &diibit  C  for  retail  sales 
in  accordance  with  the  provisions  of  the 
Residential  Purchase  and  Sale 
Agreement  (Agreement)  between 
Montana  and  the  Bonneville  Power 
Administration  (BPA). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Plaiming  and 
Conservation  Act  Pub.  L  96-501.  The 
Agreement  provides  for  exchange  of 
electric  power  between  Montana  and 
BPA  for  the  benefit  of  Montana's 
residential  and  farm  customers. 

Montana  requests  that  the  rate, 
subject  to  possible  modification  by  the 
FERC.  has  an  effective  date  of  January  1, 
196a  and  therefore  requests  waiver  for 
the  Commission's  notice  requirements. 

A  o^y  of  the  filing  was  served  upon 
BPA. 

Comment  date:  February  24. 1968,  in 
accordance  with  Standard  Paragrpah  E 
at  the  end  of  this  notice. 

5.  Nortfaesast  Utilities  Service  Company 
(Docket  Na  ERSe-ZOl-OOO] 

Take  notice  that  on  January  3a  1980. 
Northeast  Utilities  Company  (NUSCO) 
tendered  for  filing  proposed  rate 
schedules  pertaining  to:  (1)  Purchase 
Agreement  with  Respect  to  Various  Gas 
Turbine  Units  (Gas  Turbine  Agreement) 
between  NUSCO,  as  Agent  for  The 
Connecticut  Light  and  Power  Company 
(CPjU.)  and  Western  Massachusetts 
Electric  Company  (WMECO),  and 
Montaup  Electric  Company  (Montaup). 
dated  November  1, 1987;  and  (2)  Sales 
Agreement  with  Respect  to  Montville 
and  Middletown  Units  (Fossil  Unit 
Agreement)  between  NUSCO,  as  Agent 
for  CL&P,  and  Montaup,  dated 
November  1, 1987. 

NUSCO  states  that  the  Gas  Turbine 
Agreement  provides  for  a  sale  to 
Montaup  of  a  specified  percentage  of 
capacity  and  energy  &t>m  various  gas 
turbine  units  during  the  period 
November  1, 1987  through  October  31. 


198a  NUSCO  states  that  the  Fossil  Unit 
Agreement  provides  for  a  sale  to 
Montaup  of  a  specified  percentage  of 
capacity  and  eneigy  from  Mont^dlle  Unit 
6  and  Middletown  Unit  4  during  the 
period  November  1, 1987  through 
October  31. 1986. 

NUSCO  states  that  the  capacity 
charge  rate  for  the  proposed  service 
under  the  Gas  Turbine  Agreement  is  a 
negotiated  rate,  based  on  the  maiket 
price  for  this  capacity,  and  less  than  the 
cost-of-service  rate  (determined  in 
accordance  ivith  schedule  I  and  Exhibits 
I  and  n  thereto  of  Appendix  A  to  the 
fransmittal  letter),  llie  transmission 
charge  is  determined  by  the  product  of 
(i)  the  appropriate  transmission  charge 
rate  (determined  in  accordance  writh 
Schedule  D  and  Ljdiibits  L  TL  and  in 
thereto  of  Appendix  A  to  the  transmittal 
letter  and  expressed  in  $/kW-yr)  and  (ii) 
the  number  of  kilowatts  of  winter 
capability  which  Montaup  is  entitled  to 
receive.  "The  energy  charge  is  based  on 
Montaup's  portion  of  the  applicable  fuel 
expenses  and  no  special  cost-of-service 
studies  were  made  to  derive  these 
charges. 

NUSCO  states  that  the  capacity 
charge  rate  for  the  proposes  service 
under  the  Fossil  Unit  Agreement  is  a 
negotiated  rate,  based  on  the  maiket 
price  for  this  capacity,  and  less  than  the 
cost-of-service  rate  (determined  in 
accordance  with  Schedule  m  and 
Exhibits  I  and  II  thereto  of  Appendix  A 
of  the  transmittal  letter).  The  energy 
charge  and  the  station  service  energy 
charges  are  based  on  Montaup's  portion 
of  the  applicable  fuel  expenses  and  no 
special  cost-of-service  studies  were 
made  to  derive  these  charges. 

NUSCO  states  that  the  services  to  be 
provided  under  the  Gas  Turbine 
Agreement  are  similar  to  services 
provided  by  CL&P  and  WMECO 
pursuant  to  a  purchase  agreement  with 
City  of  Chicopee  Municipal  Lighting 
Plant  (FERC  Rate  Sdiedule  Nos.  CL&P 
331.  WMECO  267). 

NUSCO  states  that  the  services  to  be 
provided  under  the  Fossil  Agreement 
are  similar  to  services  provided  by  CL&P 
pursuant  to  a  sales  agreement  ivith 
Fitchbuig  Gas  and  Electric  Light 
Company  (FERC  Rate  Schedule  No. 
CL&P  359). 

NUSCO  states  that  a  copy  of  the  rate 
schedules  have  been  mailed  or  delivered 
to  CL&P  and  WMECO.  and  to  Montaup. 

NUSCO  requests  that  theXommission 
waiver  its  notice  periods  and  permit  the 
rate  schedule  to  commence  effective 
November  1, 1987,  and  to  terminate 
effective  October  31, 198a 

Comment  date:  February  24, 1989,  in 
accordance  with  Standard  Paragrpah  E 
at  the  end  of  this  notice. 
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a  Wisconsin  Public  Service  Corporation 

(Docket  No.  ER89-20^-000] 

Take  notice  that  Wisconsin  Public 
Service  Corporation  on  January  3a  1989. 
tendered  for  filing  a  supplement  to  the 
following  service  agreement 

Service  Agreement  No.  1 

October  29. 1987.  "Partial 
Requirements  Load  Pattern  Service 
Agreement"  between  the  Consolidated 
Water  Power  Company  and  Wisconsin 
Public  Service  Corporation. 

These  supplements  will  revise  the 
contract  demand  quantities  in 
accordance  with  Exhibit  1  of  the  service 
agreement  Paragraph  a  Requirements. 

A  copy  of  this  filing  was  served  upon 
the  ConsoUdated  Water  Power 
Company. 

The  supplement  is  to  be  effective  on 
or  after  January  1. 1988. 

Comment  date:  February  24. 1969.  in 
accordance  with  standard  Paragrpah  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shmdd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  825 
North  Capitol  Street  NW..  Washington. 
DC  2042a  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  die 
conunent  date.  Protests  wiU  be 
considerd  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  a  Caalidl. 
Secretary. 

[FR  Doa  89-3528  Filed  Z-14-«B;  8:45  am] 
I  CODE  sn7-si-« 


(Dockat  Noa.  CP6»-7Z7-00a  at  aL] 

TrunMne  Gaa  Co^  at  aL;  natural  Gaa 
Certificate  FHnQa 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tmnkline  Gas  Company 

(Dodcet  No.  CP8e-7Z7-000] 
February  B.  1988. 

Take  notice  that  on  January  3a  lOea 
Trunkline  Gas  Company  (Tmnkline), 
P.O.  Box  1642,  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-727-00a 
a  request  pursuant  to  §  1S7.2K  of  the 
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CommiMion's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  American  Central  Gas  Marlceting 
Company  (American  Central),  a  shipper 
and  marketer,  mider  its  blanket 
certificate  issued  hi  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tnmkline  states  that  pursuant  to  a 
Transportation  Agreement  dated 
October  A,  1988.  between  Tnmkline  and 
American  Central,  it  would  receive  the 
natural  gas  at  various  existing  points  of 
receipt  on  its  system.  Trunkline  further 
states  that  it  would  then  transport  and 
redeliver  the  natural  gas,  less  fuel  and 
unaccounted  for  line  loss,  to 
Transcontinental  Gas  Pipe  Line 
Corporation  (Ragley)  in  Beauregard 
Parish.  Louisiana.  Trunkline  indicates 
that  the  estimated  daily  and  estimated 
annual  quantities  that  would  be 
transported  for  Americu  Central  would 
be  2a000  Dt.  and  7,3Oaj0O0  Dt. 
respectively. 

Trunkline  states  that  it  commenced 
the  transportation  of  natural  gas  for 
American  Central  on  November  11, 1088, 
as  reported  in  Docket  No.  ST8O-190&- 
000,  for  a  120Klay  period  pursuant  to 
9  284.2Z3(a)  of  the  Commission's 
Regulations  (IB  CFR  284.223(a)}. 

Comment  date:  March  23, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Ntwri  Gas  Pipwii— Company  of 
America 

[Docket  No.  CPm-718-000] 
February  0, 1969. 

Take  notice  that  on  January  30, 1980. 
Natural  Gas  Pipeline  Company  of 
America  (Natiu'al),  701  East  22ad  Street 
Lombard  Illinois,  filed  in  Docket  No. 
CP89-718-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of  PSL 
inc.  (PSI),  under  Natural's  blanket 
certificate  isaaed  in  Docket  No.  CPB6- 
582-OOa  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fuDy  set 
forth  in  the  application  which  is  on  fQe 
with  the  Conuaission  and  open  to  public 
inspection. 

Natural  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  100,000  MMBtu  of 
natural  gas  per  day  for  (PSI).  a  marketer 
of  natural  gas,  from  receipt  points 
located  in  Louisiana,  Offshore 
Louisiana.  Texaa,  OSsfaore  Texas, 
Illinoia,  Oklahoma  and  Kansas,  to 
deliveiy  points  kxated  in  Iowa.  Natural 


anticipatas  transporting,  on  an  average 
day  30,000  MMBtu  and  an  annual 
volume  of  10,950,000  MMBtu. 

Natural  states  that     .  transportation 
of  natural  gas  for  P^     aunenced 
December  4. 1968,  as  reported  in  Docket 
No.  ST89-2038-000,  for  a  120-day  period 
pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Natural  in 
Docket  No.  CPBe-582-OOa 

Comment  date:  Mardi  23, 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Texas  Gas  TcansmisskNi  CanMtatiim 
[Dock«l  Na  CP80-n«-OOO] 
Febraary  S,  1989. 

Take  notice  that  on  January  30, 1980, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP80-716-000  a  request 
pursuant  to  9 157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Stand  Energy 
Corporation  (Stand),  for  the  ultimate  end 
use  by  The  Kroger  Co.,  under  Texas 
Gas'  blanket  certificate  iasued  in  Docket 
No.  CP88-686-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fuDy 
set  forA  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
pubhc  inspection. 

Texas  Gas  requests  authorization  to 
transport  on  an  inteiruptible  basis,  up 
to  a  maximum  of  6,000  MMBtu  of  natural 
gas  per  day  for  Stand  from  receipt 
points  located  in  Arkansas,  Illinois, 
Indiana.  Kentucky,  Ohio,  Louisiana, 
offshore  Louisiana.  Tennessee  and 
Texas  to  delivery  points  located  in 
Tennessee.  Texas  Gas  anticipates 
transporting,  on  an  average  day  800 
MMBtu  and  an  annual  volume  of 
2.190000  MMBtu. 

Texas  Gas  states  that  the 
transportation  of  natural  gas  for  Stand 
commenced  December  15, 1968,  as 
reported  in  ST80-I401-O0a  for  a  120^y 
period  pursuant  to  9  284.223(a)  of  the 
Conunission's  Regulations  and  the 
blanket  certificate  iasued  to  Texas  Gas 
in  Docket  Ito.  CP88-06e-000. 

Comment  date:  March  23, 1960,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Unitad  Gas  Pipe  Line  Company 

[Docket  No.  CPSe-TOa-OOO] 
Fefarianre.igas. 

Take  notice  that  on  Jamary  27, 1968, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  772S1- 
1478,  filed  in  Docket  No.  CPB9-70e-000 
and  application  pursuant  to  { 157.206  of 
the  Commission's  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Sonal  Marketing  Company 
(Sonat),  a  marketer  of  natural  gas,  under 
United's  blanket  certificate  issued  in 
Docket  No.  88-6-000  pursuant  to  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  up  to 
30,900  MMBtu  per  day  for  Sonat.  United 
states  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

United  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  30,900  MMBtu,  30,900 
MMBtu  and  11.278,500  MMBtu 
respectively. 

United  advises  that  service  under 
9  284.223(a)  commenced  January  1. 1989. 
as  reported  in  Docket  No.  ST89-173a 

Comment  date:  March  23. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  Notice. 

5.  WffliaaM  Natoral  Gas  Cmapday 

[Docket  No.  CPB8-734-00^ 
February  S,  19ea 

Take  notice  that  on  January  30, 198B, 
WiUianw  Natoral  Gas  Company 
(Wilhams),  P.O.  Box  3286,  Tolsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP80-734-00a  a  request  pursuant  to 
9  157.206  (18  CFR  157.205)  of  the 
Commission's  Regulations  under  the 
Natoral  Gas  Act  for  authorization  to 
provide  firm  transportation  service  for 
Mountain  Iron  and  Soppty  Company 
(Mountain  Iron)  a  markieter  under 
Williams  blanket  transportation 
certificate  issued  May  10, 1968,  in 
Docket  No.  CP69-031-00a  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commisaion  and  open  to 
public  inspection. 

M^lliams  statea  it  will  receive  the  gas 
at  various  supply  sources  in  Kansas  and 
Wyoming  and  transport  the  gas  to 
various  delivery  points  on  Williams 
system  in  Kansas. 

Williams  proposes  to  transport  up  to 
325  MMBtu  of  gas  on  a  peak  day  or 
approximately  54,020  MMBtu  of  gas 
annually.  WilKams  states  that  the 
transportation  service  commenced 
luider  the  120-day  automatic 
authorization  of  9  284.223(a)(i]  of  the 
Commission's  Regulations  on  December 
14, 1968,  pursuant  to  a  transportation 
agreement  dated  December  14, 1966. 
Williams  notified  the  Commission  of  the 
commencement  of  the  transportation 
service  in  Docket  No.  ST89-1734-000  on 
January  13, 1909. 
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Comment  date:  March  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  Notice. 

6.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-e85-000] 
February  0, 1969. 

Take  notice  that  on  January  25, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street 
Lombard,  Illinois,  60148.  filed  in  Docket 
No.  CP89-60&-000  a  request  pursuant  to 
99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Shell  Gas  Trading  Company 
(Shell)  under  the  certificate  issued  in 
Docket  No.  CP8e-582-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  indicates  that  it  proposes  to 
transport  up  to  400,000  MMBtu  per  day, 
on  a  peak  day  300,000  MMBtu  and 
109,500,000  MMBtu  on  an  annual  basis. 
Natural  also  states  that  pursuant  to  a 
transportation  agreement  dated 
November  14, 1988  between  Natural  and 
Shell,  it  proposes  to  transport  natural 
gas  for  Shell  from  points  in  Texas, 
offshore  Texas,  Oklahoma,  New  Mexico 
and  offshore  Louisiana.  The  points  of 
delivery  and  ultimate  points  of  delivery 
are  located  in  Louisiana,  Oklahoma, 
Illinois,  New  Mexico,  Iowa,  Arkansas 
and  Texas. 

Natural  further  indicates  that  it 
commenced  this  service  on  December  1, 
1988,  as  reported  in  Docket  No.  ST89- 
1920-000. 

Comment  date:  March  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  Notice. 

7.  Trunkline  Gas  Company 

[Docket  No.  CP89-714-000] 
Februaiy  7, 1989. 

Take  notice  that  on  January  30, 1989, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  164Z  Houston.  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-714-000  a 
request  pursuant  to  9  9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natiiral  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
transport  natural  gas  for  Tejas  Power 
Corporation  (Tejas),  a  shipper  and 
marketer  of  natural  gas,  pursuant  to 
Trunkline's  blanket  certificate  issued  in 
Docket  No.  CP88-586-000  and  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Specifically,  Trunkline  requests 
authority  to  transport  up  to  50,000  dt 
equivalent  of  natural  gas  per  day  on  an 
intemiptible  basis  for  Tejas  pursuant  to 
a  transportation  agreement  dated 
November  1, 1988,  between  Trunkline 
and  Tejas.  Trunkline  states  that  the 
transportation  agreement  provides  for 
Trunkline  to  receive  gas  firom  various 
receipt  points  on  its  system  in  Texas, 
Louisiana  and  Illinois  and  redeliver  the 
gas,  less  fuel  and  unaccounted-for  line 
loss,  into  the  facilities  of  Columbia  Gulf 
Transmission  Company  in  St  Mary 
Parish,  Louisiana. 

Trunkline  indicates  it  would  provide 
the  service  for  a  primary  term  of  one 
month  from  the  date  of  initial 
transportation  and  continue  to  provide 
the  service  on  a  month-to-month  basis 
until  terminated  by  either  party  upon  at 
least  30  days  prior  notice  to  the  other. 
Trunkline  states  that  it  would  charge  the 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  FT. 

It  is  indicated  that  the  estimated 
maximum  daily  volume,  average 
volume,  and  annual  volume  would  be 
50,000  dt  equivalent  of  natural  gas. 
40,000  dt  equivalent  of  natural  gas,  and 
14,600,000  dt  equivalent  of  natural  gas. 
respectively.  Trunkline  states  it 
commenced  a  120-day  transportation 
service  for  Tejas  on  November  1, 1988, 
as  reported  in  Docket  No.  CP89-1909. 

Comment  date:  March  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Nortfaem  Natural  Gas  Company 

[Docket  No.  CP89-724-000] 
February  7, 1969. 

Take  notice  that  on  January  30, 1989, 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP89-724-000  a  request 
pursuant  to  99  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  intemiptible 
basis  on  behalf  of  Sonat  Marketing 
Company  (Sonat),  a  mariceter  of  natural 
gas,  under  its  blanket  certificate  issued 
in  Docket  No.  CP66-43&-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of  Sonat 
between  a  receipt  and  deUvery  point  in 
offshore  Texas. 

Northern  further  states  that  the 
maximum  daily,  average  and  annual 
quantities  that  it  would  transport  on 
behalf  of  Sonat  would  be  20,000  MMBtu 
equivalent  of  natiiral  gas,  15,000  MMBtu 


equivalent  of  natural  gas  and  7,300,000 
MMBtu  equivalent  of  natural  gas, 
respectively. 

Northern  indicates  that  in  Docket  No. 
ST89-1859,  filed  with  the  Commission 
on  January  23, 1989,  it  reported  that 
transportation  service  on  behalf  of         — 
Sonat  had  begun  under  the  120-day 
automatic  authorization  provisions  of 
9  284.223(a). 

Comment  date:  March  24, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

B.  Tennessee  Gas  Pipdine  Company 

[Docket  No.  CP8e-747-000] 
Febniaiy  7, 1988. 

Take  notice  that  on  February  2, 1969. 
Tennessee  Gas  Pipeline  Company, 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CPa^ 
747-000,  a  request  pursuant  to  9 157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Alcan 
Aluminum  Corporation  (Alcan),  an  end- 
user,  under  the  blanket  certificate  issued 
in  Docket  No.  CP87-115-000  on  June  la 
1987,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
December  9, 1988.  under  its  Rate 
Schedule  IT,  it  proposes  to.  transport  up 
to  28,000  dekatherms  (dt)  per  day  -;; 

equivalent  of  natural  gas  for  Alcan. 
Tennessee  states  that  it  would  transport 
the  gas  irom  receipt  points  located  ^ 

offshore  Louisiana  and  in  the  state  of 
West  Virginia,  Ohio,  Pennsylvania,  and 
New  Yoiic.  It  is  further  stated  that  the 
ultimate  delivery  poin^i8  located  in  the 
State  of  New  Yoric 

Tennessee  advises  that  service  under 
9  284.223(a)  commenced  January  5, 1989, 
as  reported  in  Docket  No.  ST89-2004 
(filed  January  27, 1989).  Tennessee 
further  advises  that  it  would  transport 
28,000  dt  on  an  average  day  and 
10,220,000  dt  annually. 

Comment  date:  March  24. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Northern  Natural  Gas  CfHupany 

February  7, 1968. 

Take  notice  that  on  January  30, 1989, 
Northern  Natural  Gas  Company 
(Nortiiem).  1400  Smith  Street  P.O.  Box 
1188,  Houston.  Texas  77251-1188,  filed 
in  Docket  No.  CP89-722-000  a  request 
pursuant  to  9  9  157.205  and  284.223  of 
the  Commission's  Regulations  under  the 
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Natanl  Gas  Act  for  antiiofizatkm  to 
transport  natanl  gas  on  aa  iutaiiptible 
basis  on  behalf  of  Sonat  Maiketiig 
Conpany  (Sonat).  a  iMikalar  of  oatuial 
gas,  Mider  Ua  blanket  oertificata  iaaaad 
inDodLatNaOW  4M  00  pogawaiK  to 
sectioB  7  of  the  Natunl  Gas  Act.  all  aa 
more  faiUy  set  fordi  in  the  raqaast  on  file 
with  the  CamiaiaaiaB  and  open  to  piiUic 
inspection. 

N(x1heni  statoa  that  it  proposes  to 
tran^Kvt  natvtal  fas  oa  behalf  of  Sonat 
between  numerous  points  of  receipt  and 
delivery  in  Texas,  Louisiana. 
Kflssiaaippi.  Kansas  and  OklahoBM. 

Nordiera  further  states  that  the 
nnnrimmn  daily,  average  and  annual 
quantities  that  it  would  transport  on 
beh^  of  Sonat  would  be  80,000  MMBtu 
equivalent  of  natural  gas.  00,000  MMBtu 
equivalent  of  natural  gas  and  29,200,000 
MMBtn  equivalent  of  natural  gas. 
respectively. 

Northern  indicates  that  in  Docket  No. 
S'l'uv-18S2.  fued  wim  uie  OHiiiiiission 
on  January  23. 198B,  it  reported  that 
transportation  service  on  boiaif  of 
Sonat  had  began  under  the  120-day 
automatic  authorization  provisions  of 
i  284.223(a). 

Comment  date:  March  24. 108B,  in 
accordance  witfi  Standard  Paragraph  G 
at  die  end  of  this  notice. 


ILTfl 


I  Gas  Pipeline  Coavanjr 


[Dodost  Na  CPM-MS-OH) 
Febniaiy  7,  Itaa 

Take  notice  that  on  Febraury  1. 1908. 
Tennessee  Gas  Pipeline  Company. 
(Tennessee),  P.O.  Box  2S11,  Houston. 
Texas  772S2.  filed  in  Docket  No.  CP8»- 
743-000  a  request  pursuant  to  S  1S7.20S 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorizatian  to  provide  an  interruptible 
transportation  service  for  Tenngasco 
Corporation  (Tenngasoo),  a  mariwter.  as 
agent  for  Endevco  Oil  &  Gas  Company. 
U3.  Oil  ft  Ges  Company,  Western  Gu 
MarfcetiBg.  Bfississqipi  Pun  Company, 
and  Tenngasoo  Exdumge  Coiporatfcm. 
under  me  blaiKet  oertificata  issued  in 
Dodcet  No.  CPB7-115-000  on  June  18, 
1987,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  aH  as  more  fdly  set 
fOTth  in  dte  requeet  that  is  on  file  with 
the  Commisston  and  open  to  pabHc 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
November  29. 1968.  under  its  Rate 
Schedule  IT,  it  pioposss  to  transport  up 
to  1.000A»  dakatfianM  (dt)  per  day 
equivalent  of  natural  gas  for  Tenngasoo. 
Tenneasee  sUtes  that  it  wohU  transport 
die  gaa  froai  receipt  points  locatod 
offshore  Irowiriaaa  and  offshore  Texas, 
and  in  multiple  states  praximate  to 


Tennesaee's  system,  and  deihmr  soch 
gas  to  intereoonections  with  (1) 
Sonthsn  NatKal  Gas  CcBVany  at  Bay 
St  Etatee.  TBrrebooM  Paiteh.  Lodatana. 

(2)  Missiasippl  FM  Cmnpany  at  Stafford 
Springs,  lasper  County,  Msstesippl.  and 

(3)  TrsBsCuada  Flpsteea  limited  at 
Niagara  River.  Ntefun  Goaty.  New 
Yoifc 

Tenneseee  advises  that  service  under 
i  281223(a)  rrwir"'"'''^  Deoeaber  9, 
198a  as  r^xBted  in  Dodcet  No.  STBO- 
1602  (filed  Januoy  fib  106^  Tennessee 
further  advises  that  it  wonld  traoaport 
1JM10,000  dl  on  an  avenge  day  and 
365,000/no  dt  anaaally. 

Comment  date:  March  24, 1980,  in 
accordance  vrith  Standard  Paragraph  G 
at  fte  end  of  tiiis  notice. 

12. 'tanaaailfaiental  Gas  Plpa  line 


[Dodcet  Na  CW»-7S1-«8| 
Febmary  7. 1969. 

Take  notice  that  on  February  2, 10881 
Transoootinental  Gas  Pipe  Line 
Coiporatian  (Ttoansco)  PXX  Box  1391 
HoMlaa.  Texas  77251.  filed  te  Doehet 
Na  CP89-y81-fl00  a  regneet  tiaisaant  to 
1 157  J06  of  the  Coannisaton's 
Regulations  ander  tte  Nataral  Gas  Act 
(18  CFR  157.206)  ibr  antfacriXBtton  to 
provide  an  hitefnptible  tmnsportatton 
scrvlee  fur  Keir44oGee  Cwporatfan 
(Kerr-McGee),  under  die  blanket 
certificate  issued  in  Docket  Na  CP88- 
32S-O00  on  April  29. 1988,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  te  Cononission  and  open  to 
public  inqwdfon. 

Traasco  states  tiiat  pmauant  to  a 
tranqiortatian  agreement  dated  June  9. 
1988.  under  ito  Rate  Schedule  IT.  it 
proposes  to  tzanqiort  up  to  50i747 
dekatherms  (dt)  par  day  oquivaient  of 
nataral  gas  far  Kor-McGee.  I^anaoo 
states  that  it  woald  transport  the  gas 
from  Ship  Shoal  Block  2SS&  ofishoie 
Loniaiana.  and  deliver  the  gas  at  an 
existing  point  of  interoonnecticHi 
between  Traasco  and  Texas  Ges 
TransadaaiaB  Corporation  in  Evangeline 
Pariah.: 


Transco  advises  that  service  under 
1 284.223(a)  commenced  December  1 
1988.  as  reported  in  Docket  Na  ST80- 
1578.  Transco  further  advises  that  it 
would  tranaport  8.000  dt  on  an  average 
day  and  2490lO0O  dt  annu^y. 

Coauneitt  aate:  Marcn  21 1981  in 
accordance  with  Standard  Paragrqih  G 
at  Ifae  end  of  thia  notice. 


IS. 

(Dodwt  No.  cn»-7«2-oaiq 

February  7, 1989. 

Take  notice  ttiat  on  fanuary  31, 1981 
Williams  Natural  Gas  Company 
(WiUiams),  P.O.  Box.  3281  Tdsa. 
Oklahoma  74101.  filed  in  Docket  No. 
CPB»-742-aX),  a  request  pursuant  to 
II  157.206  and  284.223  of  the 
Commission's  Regulations  tmder  die 
Natural  Gas  Act  (18  CFR  157.206)  and 
the  Natural  Gas  PoUcy  Act  (18  CXH 
284.223)  for  authorization  to  provide  firm 
transportetion  service  for  Northeast 
Okldnrma  Pnbfic  Fadfities  Anthortty 
(NCffFA).  an  end  user,  under  Williams' 
Uadnt  certificate  issued  in  Dodcet  No. 
CP86-(Bl-4Xn.  afl  as  more  fdly  set  fortti 
in  the  appHcation  wfaidi  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Wlffiams  states  that  pursuant  to  a  firm 
transportation  agreement  dated 
December  19. 1981  it  proposes  to 
transport  natural  gas  for  NOFFA  from 
various  supply  sources  in  Kansas  to 
various  delivery  pointe  on  Wflliams' 
system  m  Oklehoma. 

WiBiams  pioposes  to  transport  up  to 
4,227  MKffitu  of  gas  OB  a  peril  day,  1329 
KOMBtu  of  gas  on  an  average  dey  end 
485,086  MMBtu  of  gas  amraafiy.  Senrice 
under  1 204.223(a)  commenced  on 
December  22, 1981  as  reported  in 
Dodnt  Na  ST89-18Bft-001  it  is  stated. 

Cbmineirt  dbte:  Mardi  24. 1980,  in 
accordance  with  Standard  Paragraph  G 
at  die  end  of  this  notice. 

11  United  Gas  Pipe  line  Cooiiany 
[DodMt  No.  CFW-TaB-OOO) 
Febraaiy  7. 1989. 

Take  notice  that  on  January  31 1980, 
United  Gas  Pipe  line  Company  (United). 
P.O.  Box  1471  Houston.  Texas  77251- 
1471  filed  in  Dodcet  No.  CP8B-7a8-a00  a 
request  pursuant  toil  157  JOS  and 
284.223  of  the  Commission's  Regulations 
under  the  Naturd  Gas  Act  for 
authorization  to  transport  natural  gas 
for  die  City  of  GalfBreeae,  Flonda  (Gulf 
Breeze),  a  local  diatiibation  coaipany. 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-V000  puesnant  to 
section  7  of  the  Natual  Gas  Act,  aU  as 
more  fuUy  set  forth  in  |he  request  whidi 
is  on  file  with  the  Conuaiaskm  and  open 
to  pinnic  inspe<itiiuk 

United  proposes  to  trsnsport  up  to 
2,286  millian  Bta  equivalent  of  natural 
gas  per  day  on  a  firm  baais  for  Gulf 
Breese.  Uidted  states  it  would  recetve 
the  gas  at  an  existtag  point  of  receipt 
ofbhore  LoaJaiana.  and  redeliver  the  gas 
for  the  aoconnt  of  Gatf  Breese  at 
existing  iateroonnections  in  Escsabta 
County.  Florida,  and  St  Mary  Parish, 
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Louisiana.  United  states  it  commenced 
service  for  Gulf  Breeze  under 

I  284.223(a)  on  January  1. 1981  as 
reported  in  Dodcet  Na  STBO-1781. 

Comment  date:  March  21 1889.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  ANR  Pipeline  Company 

(Docket  No.  CP88-74ft-0Q0] 
February  7, 1968. 

Take  notice  that  on  February  1. 1981 
Renaissance  Center.  Detroit.  Mich^n 
48243  (ANR).  filed  in  Docket  Na  GP80- 
746-000  a  request  pursuant  to  1 157.205 
of  the  Commission's  Regulatitms  for 
authorization  to  provide  tranqiortation 
service  on  behalf  of  Exxon  CorpcRvtion 
(Exxon)  under  ANR's  blanket  certificate 
issued  in  Docket  No.  CP88-532-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspecticm. 

ANR  requests  authorizaticm  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  1000  dt  of  natural  gas 
per  day  for  Exxon  from  receipt  points 
located  in  offshore  Louisiana  to  delivery 
points  located  in  Louisiana.  ANR 
antidpates  transporting,  on  an  average 
day  1000  dt  and  an  annual  volume  of 
2.190.000  dL 

ANR  states  that  the  transportation  of 
natural  gas  for  commenced  December  1, 
1981  as  reported  in  Dodcet  Na  ST89- 
1915-001  for  a  120-day  period  pursuant 
to  i  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  ANR  in  Docket  No.  CP88-532- 

ooa 

Comment  date:  March  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

II  ANR  Pipefine  Company 

(Dodcet  No.  CP8e-745-000] 
Febfoary  7. 1989. 

Take  notice  that  on  February  1, 1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-650-000 
a  request  pursuant  to  S  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-532-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  proposes  to  transport  natural  gas 
on  an  interruptible  basis  for  Texaco  Gas 
Marketing.  Inc.  (Texaco).  ANR  explains 
that  service  commenced  January  1, 1980 
under  1 284.223(a)  of  the  Commission's 


Regulations,  as  reported  in  Docket  No. 
ST89-1914.  ANR  further  e]q>lains  that 
the  peak  day  quantity  would  be  101000 
dekatherms.  the  average  daily  quantity 
would  be  101000  dekathemu,  and  that 
the  annual  quantity  would  be  31501000 
dekatherms.  ANR  explains  that  it  would 
receive  natural  gas  at  an  existing  point 
of  receipt  in  Galveston  Area  Block  A- 
131,  Offshore  Texas.  ANR  states  that  it 
would  deliver  die  gas  to  Texas  Gas 
Transmissifm  Corporation  in  High 
Island  Area  Block  A-551  offshore 
Texas. 

Comment  date:  March  21 1981  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Interstate  Power  Company 

(Docket  No.  (789-738-000] 
February  7. 1969. 

Take  notice  that  on  January  31. 1989. 
Interstate  Power  Company  (IPW),  1000 
Main  Street.  Dubuque,  Iowa  52001,  filed 
in  Docket  No.  CP80-738-000  an 
application  pursuant  to  Part  157  of  the 
Commission's  Regulations  and  sections 
7(fKl)  and  7(b)  of  the  Natural  Gas  Act 
for  a  detennination  of  service  area  and 
the  abandonment  of  its  section  7(c) 
transportation  certificates,  all  as  more 
fully  set  fwth  in  the  ai^lication  whidi  is 
on  file  with  the  Commission  and  open  to 
public  inflection. 

IPW  states  taht  the  section  7(f)(1) 
service  area  determination  encompasses 
IPWs  service  area  in  the  Iowa 
communities  of  Clinton,  Camanche  and 
Low  Moor  in  Clinton  County,  Iowa; 
IPWs  service  ar^  in  and  around  the 
communities  of  Albany,  Fulton.  Fenton. 
Erie  and  Garden  Plain  in  Whiteside 
County.  Illinois:  and  EPW's  service  area 
in  and  around  the  communities  of 
Thomson,  Argo  Fay  and  Savanna. 
Illinois  in  Canoll  County.  Illinois.  IPW 
states  that  it  intends  to  offer  only  retail 
gas  distribution  service  and  no  sale  for 
resale  service  in  the  requested  service 
areas  subject  to  the  regulatory  authority 
of  the  respective  states'  commissions. 

IPW  further  requests  the 
abandonment  under  section  7(b)  of  the 
Natural  Gas  Act  of  its  section  7(c) 
transportation  certificates  which  were 
granted  in  Docket  No.  CP86-679.  It  is 
requested  that  the  abandonment  of 
these  certificates  become  effective  with 
the  granting  of  its  section  7(0(1]  service 
area  when  IPWs  transportation  service 
would  be  subject  to  the  exdusive 
jurisdiction  of  the  state  commissions 
pursuant  to  the  Uniform  Regulatory 
jurisdiction  Act  of  1988. 

IPW  states  that  a  section  7(f)(1) 
service  area  determination  would 
enhance  ita  gas  supply  options,  permit  it 
to  operate  more  effectively,  expand  its 


distribution  system  across  state 
boundaries  and  afford  ite  customers  the 
attendant  gas  cost  benefito  that  resahs 
from  a  reduction  of  state  constrainto  and 
Federal  jurisdiction. 

Commeat  date:  Felmiaiy  21 1981  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

18.  Northern  Natural  Gas  Company, 
Divinon  of  Enron  Coqk 

(Docket  No.  CP89-723-000) 
Febmaiy  7, 1989. 

Take  notice  that  on  January  31 1981 
Nordiem  Natural  Gas  Company, 
Division  of  Enron  Corp..  (Northern).  1400 
Smith  Street  P.O.  Box  1181  Houston, 
Texas  77251-1181  filed  in  Docket  No. 
CP89-723-001  an  application  pursuant 
to  i  i  157.205  and  284.223  of  the 
Commission's  Regulations  for  authority 
to  tranqMrt  natural  gas  on  behalf  of 
Centran  Corporation,  a  marketer  of 
natural  gas.  all  as  more  fully  set  forth  in 
the  application  on  fite  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  transport  up  to 
3.000  MMBtu  per  day  for  Centran 
Corporation  through  existing  facilities. 
Construction  of  facilities  will  not  be 
required  to  provide  the  proposed 
service.  Ser\ice  under  §  284.223(a) 
commenced  December  11 1981  as 
reported  bi  Docket  No.  ST89-1529  (filed 
December  30, 1988). 

Comment  date:  March  24. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice.  ~ 

19.  i^anhandle  Eastein  Pipe  Line 
Company 

(Dodcet  Na  CP80-754-OOO] 
February  7. 1968. 

Take  notice  that  on  February  3. 1980. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1042,  Houston. 
Texas  77251-1642,  filed  in  Docket  Na 
CP89-754-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Amgas,  Inc.  (Amgas),  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CPe6-585-000  on 
November  20, 1987,  pursuant  to  section  7 
of  the  Natiu^  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated 
November  23, 1968,  under  its  Rate 
Schedule  PT,  it  proposes  to  transport  up 
to  1,000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  for  Amgas 
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from  points  of  receipt  listed  in  Exhibit 
"A"  of  the  agreement  to  delivery  points 
also  listed  in  Exhibit  "A",  which 
transportation  service  may  involve 
interconnections  between  Panhandle 
and  various  transporters.  Panhandle 
states  that  it  would  receive  the  gas  at 
various  existing  points  on  its  system  in 
Texas,  Oklahoma.  Kansas,  Colorado, 
Wyoming,  and  Illinois,  and  that  it  would 
transport  and  redeliver  the  gas,  less  fuel 
used  and  unaccounted  for  line  loss,  for 
Amgas'  account  to  Central  Illinois  Light 
Company  in  Tazewell.  Edgar,  Moultrie. 
Douglas.  Vermillion.  Logaa  Champaign. 
Sangamon.  Peoria,  and  Knox  Counties. 
Illinois. 

Panhandle  advises  that  service  under 
S  284.223(a)  commenced  on  January  1, 
1989.  as  reported  in  Docket  No.  ST8»- 
1896.  Panhandle  further  advises  that  it 
would  transport  165  dt  on  an  average 
day  and  60.225  dt  annually. 

Comment  date:  March  24. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

20.  Panhandle  Eastern  Pipe  line 
Company 

(Docket  Na  CPae-755-000] 
Febniary  7, 1988. 

Take  notice  that  on  February  3, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-755-000  a  request  pursuant  to 
1 157.206  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  firm  transportation  service  for 
O.  L  Brockway  Glass,  Inc.  (Brockway). 
an  end-user,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  on  November  20. 1987,  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  states  ^at  pursuant  to  a 
transportation  agreement  dated  January 
1. 1969.  under  its  Rate  Schedule  PT.  it 
proposes  to  transport  up  to  4.000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Brockway  from  points  of 
receipt  hsted  in  Exhibit  "A"  of  the 
agreement  to  delivery  points  also  hsted 
in  Exhibit  "A",  which  transportation 
service  may  involve  interconnections 
between  Panhandle  and  various 
transporters.  Panhandle  states  that  it 
would  receive  the  gas  at  various  existing 
points  on  its  system  in  Texas, 
Oklahoma,  Kansas.  Colorado,  Wyoming, 
and  Illinois,  and  that  it  would  transport 
and  redeliver  the  gas.  less  fuel  used  and 
unaccounted  for  line  loss,  to  Brockway 
in  Madison  County.  Indiana. 


Panhandle  advises  that  service  imder 
S  284.223(a)  commenced  on  January  1. 
1989.  as  reported  in  Docket  No.  ST8&- 
1832.  Panhandle  further  advises  that  it 
would  transport  4,000  dt  on  an  average 
day  and  1.460.000  dt  annually. 

Comment  date:  March  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

21.  Transcontinental  Gas  Pipe  Line 
Coqioration 

[Docket  Na  CP8»-7-001] 
Febniary  7, 1989. 

Take  notice  that  on  January  27. 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396.  Houton,  Texas  77251,  pursuant  to 
the  "Order  Finding  Niagara  Import  Point 
Projects  Discrete"  issued  January  12. 
1989  in  Northeast  U.S.  Pipeline  Projects, 
et  aJ..  Docket  Nos.  CP87-451-017.  et  aL 
46  FERC 1 61.013  (1989)  and  in 
accordance  with  the  Offer  of  Settlement 
Regarding  Niagara  Import  Point  Projects 
(Niagara  Settlement),  filed  in  Docket  No. 
CPaO-7-001  an  amendment  to  its 
pending  application  for  a  certificate  of 
public  convenience  and  necessity  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  Docket 
No.  CP89-7-000  (formerly  Docket  No. 
CP88-177-000).  Applicant  states  that  the 
purposes  of  its  amendment  is  to  modify 
the  proposed  expansion  project  to 
reflect  changes,  additions,  and  deletions 
of  facilities  and  services  pursuant  to  the 
terms  of  the  Niagara  Settlement,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  proposes  to  offer  the  services 
in  three  phases  and  to  construct  the 
related  faciUties  over  a  three  year 
period. 

Transco  states  that  it  would  provide 
storage  service  for  potential  customers 
of  up  to  11  Bcf  storage  capacity  with  a 
maximum  daily  delivery  capability  of 
100  MMcf  at  the  facilities  of  Penn-York 
Energy  Corporation  in  Wharton  Coimty. 
Pennsylvania.  Transco  further  states 
that  although  the  proposed  storage  and 
transportation  services  are  being  offered 
as  a  joint  project  Transco  would  offer 
the  storage  and/or  transportation 
service  in  an  unbundled  fashion. 
Transco  would  offer  its  storage  service 
and  related  transportation  commencing 
November  1. 1989.  Transco  states  that 
this  storage  and  related  transportation 
service  woidd  be  phase  one  of  its 
service  proposed  in  this  application. 

Transco  would  offer  its  potential 
customers  the  storage  service  under  a 
proposed  Rate  Schedule  SS-2  the 
revised  initial  rates  of  which  would  be  a 
demand  rate  of  $12.76  per  dekatherm 


(dt)  of  contract  demand,  a  monthly 
capacity  rate  of  $.0396  per  dt  of  annual 
capacity,  and  injection  and  withdrawal 
charges  of  $.0376  per  dt.  Transco  states 
that  the  derivation  of  the  SS-2  rates  for 
such  service  entail  (1)  an  accumulation 
and  direct  assignment  of  the  charges  for 
the  underiying  storage  and  upstream 
transmission  costs,  and  (2)  an  allocation 
to  the  storage  service  of  a  portion  of  the 
cost  of  Transco's  proposed  facilities 
which  will  be  used  to  deliver  the 
additional  storage  quantities  through 
Transco's  system. 

Transco  states  that  on  behalf  of 
potential  customers,  it  would  provide 
firm  transportation  of  up  to  the 
dekatherm  equivalent  of  125  MMcf  of 
natural  gas  per  day  (MMcf/d)  from  the 
United  States/Canadian  border  to  a 
point  of  delivery  for  injection  into 
storage  or  to  points  of  delivery  for 
transportation  on  Transco's  system. 
Transco  states  that  4&4  MMcf/d  of  the 
125  MMcf/d  of  available  transportation 
remains  unsubscribed  but  that  it 
anticipates  firm  conunitment  for  this 
capacity  in  February  1989.  Transco 
further  states  that  it  would  offer  the  125 
MMcf/d  of  Canadian  gas  in  phases  two 
and  three  to  accommodate  customer 
demand,  gas  availability,  and  Transco's 
construction  schedule.  First  Transco 
would  offer  85  MMcf/d  to  be  available 
in  1990.  and  next  offer  40  MMcf/d  to  be 
available  in  1901.  Transco  states  that  it 
would  use  the  modified  fixed  variable 
rate  design  for  determining  the  D-1.  D-2 
reservation  rate  and  commodity  rates 
below. 
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Transco  further  states  that  in  phase 
one  (storage  service  and  related 
transportation)  it  would  construct  27.44 
miles  of  pipeline  loop  in  Lycoming  and 
Monroe  Counties,  PA.  and  in  Middlesex 
and  Gloucester  Counties  NJ.  Transco 
would  also  add  a  new  metering  and 
regulating  station  at  the  proposed  new 
interconnection  «vith  National  Fuel  in 
Clinton  Cotmty.  PA.  Transco  states  that 
in  phase  two  (transportation  of  85 
MMcf/d  Canadian  gas)  it  would  install 
12.600  horsepower  of  new  compression 
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at  an  existing  compressor  station  in 
Lycoming  Cminty.  PA  and  12.000 
horsepower  at  a  new  compressor  station 
in  Mercer  County,  NJ.  Transco  states 
that  in  phase  three  (transportation  of  40 
MMcf/d  Canadian  gas)  it  would  install 
1.61  miles  of  ptpeliae  looping  in 
Northamptoo  County,  PA.  The  total 
estimated  construction  costs  of  the 
proposed  project  is  $73.474,000iX). 
Transco  states  that  the  proposed 
facilities  will  be  financed  initially 
through  short-term  loans  and  funds  on 
hand,  and  that  permanent  financing  will 
be  undertaken  as  part  of  Transco's 
overall  long-term  financing  program  at  a 
later  date. 

Comment  date:  Febniary  24. 1989.  ki 
accordance  with  the  first  subparagraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

22.  United  Gas  PIpdiiM  Company 

[Docket  No.  CPa8-740-0g0| 
Febmary  8, 1989. 

Take  notice  that  on  January  31, 1989, 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  Na  CP8a-653-O0a 
a  request  for  authorization  pursuant  to 
8 157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  b^alf  of  Texas 
Gas  Marketing  (TGM).  a  marketer  of 
natoral  gas.  under  the  Natural  Gas  Act 
under  United's  blanket  certificate  issued 
in  Dodcet  No.  CP88-e-000,  pursuant  to 
section  7  of  die  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  whidi 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposed  to  transport  on  an 
interruptible  basis  up  to  103.000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day 
for  TOM'S  account  103.000  MMBtu 
equivalent  on  an  average  day  and 
37.959.000  MMBtu  equivalent  on  an 
annual  basis.  It  is  stated  that  United 
would  receive  the  gas  for  TOM'S 
account  at  an  existing  interconnection 
between  United  and  Sea  Robin  Pipeline 
Company  near  Erath.  Vermilion  IHuish, 
Louisiana,  and  would  deliver  equivalent 
volumes  at  existing  points  on  United's 
line  in  Louisiana  and  Texas.  It  is  stated 
that  the  transportation  service  would  be 
effected  using  «dsting  facilities  and 
would  not  require  ttie  construction  of 
additional  facilities.  It  is  explained  that 
the  service  commenced  January  1. 1989, 
under  the  automatic  authorization 
provisions  of  {  284.223  of  the 
Commission's  Regalations,  as  reported 
in  Docket  No.  STB9-1740. 

Comment  date:  March  27. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


23.  Transwastem  npeline  Company 

[Docket  No.  CPBe-749-000] 
February  8, 1969. 

Take  notice  that  on  February  2, 1989. 
Transwestem  Pipeline  Company 
(Transvrastem).  1400  Smith  Street.  P.O. 
Box  1188,  Houston.  Texas  77251-1188. 
filed  in  Docket  Na  CP80-749-000  an 
application  pursuant  to  §  157.205  of  die 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Yates  Petroleum  Corporation 
(Yates),  a  producer  of  natural  gas.  under 
Transwestem's  blanket  certificate 
issued  in  Docket  No.  CP88-133-00a 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  hdly  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transwestem  proposes  to  tran^Mrt 
on  an  interruptible  basis  up  to  100.000 
MMBtu  equivalent  of  natural  gas  on  a 
peak  day  for  Yates'  account  75.000 
MMBtu  equivalent  on  an  average  day 
and  38.500.000  MMBtu  equivalent  on  an 
annual  basis.  It  is  stated  diat 
Transwestem  would  receive  the  gas  for 
Yates'  account  at  existing  points  on 
Transwestem's  system  in  Texas  and 
New  Mexico  and  would  deliver 
equivalent  volumes  at  existing  points  on 
Transwestem's  system  in  Texas,  New 
Mexico  and  California.  It  is  explained 
that  the  transportation  service  would  be 
effected  using  existing  facilities  and 
without  requiring  the  construction  of 
additional  facilities.  It  is  further 
explained  that  the  transportation  service 
commenced  December  1. 1988.  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  Na 
ST89-146& 

Comment  date:  March  27. 1909,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

24.  Natiaaal  Feel  Gas  Sappiy 
Cotporatiaii  and  Pean-Yofk  fiiargy 
CofporatHHi 

[Docket  No.  CP88-194-001I 
February  8. 1969 

Take  notice  that  on  January  27. 1989. 
National  Fiiel  Gas  Supply  Cooporation 
(National)  10  Lafayette  Square  Buffalo. 
New  York  14203  and  Penn-Yodc  Energy 
Corporation  (Penn-York)  10  Lafayette 
Square  Buffalo.  New  Yotk  14203  filed  in 
Docket  No.  CP88-194-4)01  an 
amendment  to  their  abbreviated  joint 
application  pursuant  to  sections  7(b) 
and  Z(c)  of  the  Natural  Gas  Act  filed  on 
Jamiary  19, 1988  requesting  the  issuance 
of  a  certificate  of  public  convenience 
and  necessity  and  related  abandonment 
authorization,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 


the  Conunission  and  open  to  public 
inspection. 

'This  amended  application  is  filed 
pursuant  to  the  Older  Approving  the 
Niagara  SetUement  issiied  on  January 
12. 1989  in  NortH^t  U.S.  Pipeline 
Projects.  Docket  No.  CP87-451-00a  and 
the  offer  of  SetUement  Regarding 
Niagara  Import  Point  Projects,  filed  with 
the  Commission  on  November  21. 1988. 
This  amended  application  is  part  of  the 
Transco  System  Expansion  Project  as 
modified  in  the  approved  Niagara 
SetUement 

As  explained  in  more  detail  in  the 
body  of  this  amended  application. 
National  is  making  a  number  of  changes 
to  the  certificate  appUcation  first  filed  in 
Docket  No.  CP88-194-000  on  January  15. 
1988.  and  subsequenUy  consolidated,  as 
part  of  the  Transco  System  Expansion 
Project  by  the  Commission  in  the 
context  of  the  Northeast  Open  Season. 
According  to  National  these  changes  are 
necessitated  by.  and  consistent  with,  the 
approved  Niagara  Settlement 

Unless  specified  in  this  amended 
application,  the  proposed  facilities  and 
services,  and  supporting  exhibits,  set 
forth  in  the  original  application  in 
Docket  No.  CK6-194-00a  remain  in 
force  and  are  incorporated  by  reference. 
The  changes  to  National's  original 
appUcation  being  made  in  this 
amendment  are  ouUined  ad  follows: 

(1)  Facilities: 

(a)  Supercede  the  originally  proposed 
8,400  horsepower  compressor  at 
National's  existing  Gunnville,  New  York 
staticm: 

(b)  Move  the  location  ot  and  slightly 
increase  (by  500  horsepower)  the  size  ot 
aiul  phase-in  the  8.100  horsepower 
compressor  and  station  from  East  Eden. 
New  Yoiiu  9  miles  downstream  on 
National's  existing  line  X  to  Concord. 
New  York: 

(c)  Replace  National's  proposed  20 
miles  of  24'  line  and  appurtenant 
fadlities  from  an  interconnection  with 
Tennessee  at  Lewiston.  New  York  to 
National's  Nash  Road  Station  (proposed 
by  National  in  Docket  Na  CP86-e4-000 
as  part  of  the  TEMCO  Project)  with 
National's  joint  onwersliip  and  usage  of 
the  Niagara  ^mr  Loop  Lane  {A9JZ  miles 
of  30"  loop  of  Tennessee's  existing 
Niagara  Spur,  detailed  in  Tennessee's 
companion  amended  aiq>Ucation  in 
Docket  Na  CP88-171-000);  and 

(d)  Modify  the  41  miles  of  24'  pipeUne 
from  National's  existing  Ellisbuig. 
Pennsylvania  compressor  station  to 
Transco's  pipdine  at  Leidy. 
Pennsylvania  in  the  following  respects: 

(i)  The  modified  line  will  be  jointly 
and  equally  owned  and  utilized  by 
National  and  PennEast  Gas  Services 
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Company  (PennBast),  with  specific 
procedures  to  reconcile  the  joint  owners' 
equal  financial  responsibility  with    . 
different  throughput  levels,  receipt 
points,  and  in-service  dates; 

(ii)  Approximately  2.5  miles  of  24'  line 
will  be  added  to  connect  the  existing 
Ellisburg  compressor  stations  of 
National  and  CNG  Transmission 
Corporation  (CNG)  to  permit  this  Joint 
usage: 

(iil)  2.600  horsepower  of  compression 
will  be  added  at  National's  Ellisbuig 
station,  also  to  permit  this  joint  usage: 
and 

(iv)  With  these  joint  changes,  the 
originally  proposed  capacity  of  225,000 
M<^/d  which  will  be  available  by 
November  1980  only  from  National's 
Ellisburg  station  receipt  point,  will  be 
increased  to  328,00  Mcf/d  upon  the 
November  1900  in-service  date  from 
CNG's  Ellisburg  station  receipt  point, 
that  is,  when  the  aforementioned 
connecting  facilities  are  in  place. 

(2)  Capitol  Coats: 

(a)  Provide  new  capitol  cost  estimates 
to  reflect  the  aforementioned  changed 
project  facilities:  and 

(b)  update  capitol  costs  to  reflect  the 
passage  of  time,  delayed  in-service 
dates  associated  with  the  open  season 
consolidation  process,  and  design 
improvements  and  refinements. 

(3)  Phase-in  Schedule  for  Facilities 
and  Volumes: 

As  amended,  the  Transco  System 
Expansion  Project  will  be  phased  in 
over  three  years,  from  1989  and  1991. 

(a)  In  1909  the  storage  component  is 
proposed  to  commence.  Penn-York 
would  start  receiving  gas  for  injection 
by  April  1980,  with  withdrawals  to  start 
by  November  1989. 

(b)  in  1990  the  first  increment  of 
Canadian  gas  transportation  service 
from  the  Niagara  import  point  is 
proposed  to  commence.  Specifically, 
National  proposes  to  transport  up  to 
85,000  Mcf/d  to  Leidy,  along  with  34.000 
Mcf/d  to  delivery  points  on  the  Niagara 
Spur  Loop  Line.  National  states  that  it 
must  have  0,300  horse  power  at  its  new 
concord  compressor  station  in  service, 
as  well  as  the  pipe  and  compression 
facilities  at  the  Ellisburg  connecting  the 
National  and  CNG  stations  with  the  41 
mile  Ellisburg  to  Leidy  Line.  The 
Niagara  Spur  Loop  Line  is  proposed  to 
be  in  service  by  November  1990. 

(c)  In  laoi  the  remaining  40,000  Mcf/d 
of  the  Canadian  gas  tran^wrtation 
service  frmn  the  Niagara  import  point  is 
proposed  to  commence.  National  states 
that  it  requires  the  remaining  Z300 
horsepower  at  the  Concord  compressor 
station  to  be  in  service  at  that  time. 

[A]  Revised  Rates: 


(a)  Adjust  transportation  rates  to 
reflect  changed  facilities,  joint 
ownership  and  usage  of  the  Niagara 
Spur  Loop  Line  and  the  Ellisburg  to 
Leidy  line,  changed  volumes,  and 
cxirrent  precedent  for  setting  National's 
rates;  and 

(b)  levelize  transportation  rates  to 
account  for  phase  in  of  facilities 
construction,  in-service  dates,  and 
volumes. 

(5)  Markets: 

(a)  According  to  National,  the  maricet 
for  the  Transco  System  Expansion 
Project  has  been  refined  over  the  last 
year.  The  Niagara  Settlement  noted  that 
original  nominations  exceeded  the 
proposed  levels  of  service,  that 
Transcontinental  Pipeline  Company 
(Transco)  had  requested  further  data  to 
ascertain  bona  fide  markets,  and  that 
the  results  of  this  review  would  appear 
in  Transco's  amended  application.  In  its 
companion  amended  application. 
Transco  is  submitting  final  exclusive 
contractual  arrangements  for  both  the 
transportation  and  storage  services,  and 
is  seeking  to  demonstrate  that  the  full  11 
Bcf  of  storage  and  loaooo  Mcf/d  of 
related  transportation  service  is 
subscribed,  as  is  the  Canadian  gas 
transportation  service  of  125,000  Mcf/d. 

(b)  As  noted  in  the  Niagara 
Settlement,  National  is  also  amending 
its  application  to  reflect  the 
transportation  and  purchase  of  an 
additional  34,000  Mcf/d  through  its 
capacity  on  the  Niagiira  Spur  Loop  Line; 
specifically  the  purchase  of  10,000  Mcf/d 
for  National's  own  system  supply  and 
transportation  of  24,000  Mcf/d  for  a 
cogeneration  shipper  for  two  facilities  in 
New  York  State. 

(6)  Environment: 

According  to  National,  the  unchanged 
portions  of  Uie  application  are  ripe  for 
environmental  review.  In  addition 
National  has  submitted  with  the 
amended  application,  as  exhibit  2<-3,  a 
separate  document  containing  the 
twelve  revised  resource  reports  on  the 
changed  facilities  proposed  herein:  (1) 
shift  of  the  East  Eden  compressor 
station  to  Concord.  New  York;  (2)  2Jt 
miles  of  24 '  line  from  National's  to 
CNG's  compressor  station  at  Ellisbuig 
Pennsylvania;  and  (3)  2.600  horsepower 
of  compression  at  National's  Ellisburg 
station.  National  has  also  submitted 
topographical  maps  and  aerials  of  these 
facilities. 

(7)  Storage  Abandonment: 
National  is  amending  the  application 

to  delete  Penn  Fuel  Gas,  at  its  request. 
boxa  Penn-Yoik's  abandonment 
application  (by  which  a  portion  of  Penn- 
York's  storage  capacity  was  to  be  made 
available  for  the  project),  and  to 
Increase  by  the  same  amount  capacity 


that  it  will  provide  to  Penn-Yoik  to  serve 
Transco  and  its  customers  with  the 
originally  requested  11  Bcf  of  annual 
storage  service. 

(8)  Phased  Procedural  Schedule: 

National  is  requesting  that  the 
Commission  phase  review  this,  and 
related  applications  along  with  the 
issuance  of  the  requested  certificates  to 

(i)  Assure  expedited  authorization  of 
those  facilities  needed  for  1989  service 
(Phase  1), 

(ii)  Permit  sufficient  time  for 
Commission  review  of  die  Niagara  Spur 
Loop  Line  and  other  facilities  proposed 
in  this,  and  other  facilities  proposed  in 
this,  and  related,  amended  applications 
needed  for  1990  and  1991  services 
(Phase  2),  and 

(iii)  Provide  for  prompt  Phase  2 
certification  as  soon  after  Phae  1  as 
possible  to  meet  the  timing  requirements 
of  the  several  sponsors  of  the  Niagara 
import  point  projects. 

Comment  date:  February  27, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

25.  Southern  Natural  Gas  Company 

(Docket  No.  CP80-739-000] 
February  9. 1969. 

Take  notice  that  on  January  31, 1989, 
Southern  Natural  Gas  Company. 
(Soutiiem)  filed  in  Docket  No.  CP8»- 
739-000,  a  request  pursuant  to  9  157.205 
of  the  Commission's  Regulations  under 
the  Natiiral  Gas  Act  (18  CFR  157.205)  for 
authority  to  transport  gas  on  an 
intemiptible  basis  for  Tejas  Power 
Corporation  (Tejas),  a  marketer  of 
natural  gas,  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP8&- 
316-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  seeks  authority  to  perform 
the  proposed  transportation  under  its 
Rate  Schedule  IT,  pursuant  to  a 
Transportation  Service  Agreement 
dated  October  4, 1988  (Agreement). 
Southern  states  that  the  Agreement  is 
for  a  primary  term  of  one  month  with 
successive  terms  of  one  month 
thereafter  unless  cancelled  by  either 
party.  Southern  further  states  that 
Agreement  provides  for  a  maximum 
transportation  quantity  of  50,000  MMBtu 
of  natural  gas  and  that  Tejas  expects  to 
ti«nsport  the  full  50.000  MMBtu  on  an 
average  day,  and  according  thereto. 
18.250,000  MMBtu  is  expected  to  be 
transported  on  an  annual  basis. 
Southern  proposes  to  receive  the  gas  at 
various  receipt  points  located  offshore 
Texas  and  transport  the  gas  to  three  (3)  ' 
points  of  delivery  in  Refugio  Coimty, 
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Texas.  Southern  advises  that  the 
transportation  service  commenced  on 
October  12. 1988,  as  reported  in  Docket 
No.  ST89-1553.  pursuant  to  %  284.223(a) 
of  the  Commission's  Regulations. 

Comment  date:  Maroh  27, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

26.  Trunkline  Gas  Company 
(Docket  No.  a>ee-757-ooo) 

February  9, 1969. 

Take  notice  that  on  February  3. 1989. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston  Texas.  77251- 
1642.  filed  in  Docket  No.  CP89-757-000  a 
request  pursuant  to  {157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Anadarko  Trading 
Company  (Anadarico),  a  shipper  and 
marketer  of  natural  gas,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-586-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  75,000  dt  of  natiutil  gas 
per  day  for  Anadarko  fima  receipt 
points  located  in  the  states  of  Illinois, 
Louisiana,  Tennessee  and  Texas. 
Trunkline  will  then  transport  and 
redeliver  the  gas  to  Columbia  Gulf 
Company  in  St  Mary  Parish,  Louisiana. 
The  transportation  agreement  dated 
December  3a  1988  (Continct  No.  T-PLT- 
1335).  has  a  primary  term  of  one  month 
and  shall  continue  in  effect  month-to- 
month  thereafter  until  terminated  by 
either  party  upon  at  least  30  days 
written  notice.  Trunkline  anticipates 
transporting,  on  an  average  day  75,000 
dt  and  an  annual  volume  of  27,375,000 
dt 

Trunkline  states  that  the 
transportation  of  natural  gas  for 
Anadarko  commenced  January  1, 1989, 
as  reported  in  Docket  No.  ST89-ig06- 
000.  for  a  120-day  period  pursuant  to 
{  284.223(a)  of  the  Commission's 
Regulations. 

Comment  date:  March  27, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

27.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP89-737-000] 
February  9, 1989. 

Take  notice  that  on  January  31, 1989, 
El  Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas, 
79978,  filed  a  request  for  authorization  in 
Docket  No.  CP89-737-000  pursuant  to 
SS157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  to  provide  intemiptible 
transportation  service  for  Petrus  Oil 
Company,  LP.,  under  its  blanket 
certificate  issued  at  Docket  CP8&-433- 
000,  all  as  more  fully  set  forth  in  the 
request  for  authorization  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  El  Paso  would 
transport  up  to  527,000  MMBtu  of 
natural  gas  per  day  for  Shipper  from 
various  receipt  points  to  various 
delivery  points  on  El  Paso's  sjrstem 
located  in  New  Mexico,  Oklahoma  and 
Texas.  El  Paso  states  that  the  estimated 
daily  and  annual  quantities  would  be 
26.375  MMBhi  and  9,626.875  N^MBtii, 
respectively.  El  Paso  further  states  that 
transportation  service  under  %  284.223(a) 
commenced  on  December  18, 1988,  as 
reported  in  Docket  No.  ST89-1754-000. 

Comment  date:  March  27, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

28.  Nordiivest  Rpeline  Corpocatioa 

[Docket  No.  CP89-7B4-000) 
February  9. 1989. 

Take  notice  that  on  February  6. 1989. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-764-000  a  request  pursuant  to 
§157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  transportation  service  for  The 
Boeing  Company  (Boeing),  an  end-user, 
under  its  blanket  certificate  issued  in 
Docket  CP86-576-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  states  that  pursuant  to  a 
transportation  agreement  dated 
September  7, 1988,  as  amended 
December  5, 1988,  under  its  Rate 
Schedule  TI-1,  it  proposes  to  transport 
up  to  6,000  MMBtu  per  day  equivalent  of 
natural  gas  for  Boeing.  Northwest  states 
that  it  would  transport  the  gas  horn  any 
of  the  receipt  points  on  Northwest's 
system  and  deliver  the  gas  to  any  of  the 
delivery  points  on  Northwest's  system. 

Northwest  advises  that  service  under 
S  284.223(a)  commenced  December  15, 
1988,  as  reported  in  Docket  No.  ST89- 
2011  (filed  January  27, 1989).  Northwest 
further  advises  that  it  would  transport 
50  MMBtu  on  an  average  day  and  20,000 
MMBtu  annually. 

Comment  date:  March  27, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


29.  Natioiial  Fuel  Gas  Supply 
CorporatioQ 

[Docket  No.  CP88-94-0(n] 
February  9. 1989 

Take  notice  that  on  February  3, 1989.* 
National  Fuel  Gas  Supply  Corporation 
(Applicant)  10  Lafayette  Square,  Buffalo, 
New  York  14203.  filed  in  Docket  No. 
CP88-04-001  an  amended  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facihties  and  firm  transportation  of 
natural  gas.  all  as  more  fully  set  forth  in 
the  amended  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  filed  this  amended 
application  pursuant  to  the  January  12. 
1989.  order  issued  in  Docket  No.  CP87- 
431-000.  Specifically  Applicant  states 
that  it  proposes  to  eliminate  the 
construction  of  20  miles  of  24'  line  and 
appurtenant  facilities  from  an 
interconnection  %vith  a  Tennessee  Gas 
Pipeline  Company  (Tennessee)  at 
Lewiston.  New  YoA  to  Applicant's  Nash 
Road  Station,  with  ^plicant's  joint 
ownership  (with  Tennessee  and 
PennEast  Gas  Services  Company)  and 
usage  of  the  Niagara  Spur  Loop  Line 
(49.2  miles  of  30'  loop  of  Tennessee's 
existing  Niagara  Spur  (a  detailed 
description  is  contained  in  Tennessee's 
amended  application  in  Docket  No. 
CP88-171-O01)).  Since  die  Niagara  Spur 
Loop  Line  will  not  be  placed  in  service 
until  November  1990,  Applicant  states 
that  beginning  in  November  1989.  it 
would  be  able  to  transport  gas  by  using 
75,000  Mcf/day  of  firm  transportation 
capacity  provided  by  Tennessee  (in  the 
Niagara  Settiement)  bom  the  Niagara 
input  point  to  Applicant  at  Clarence, 
New  York.  In  November  1990.  Applicant 
would  be  able  to  transport  this  gas  from 
the  Niagara  import  point  to  its  existing 
line  X  at  East  Aurora,  New  Yoik  through 
its  capacity  on  the  Niagara  Spur  Loop 
Line. 

Because  of  the  change  in  proposed 
facilities.  Applicant  states  that  for  1989, 
the  proposed  monthly  demand  charge 
would  be  $1.2986  per  Mcf  of  the  contract 
demand  and  the  community  charge 
would  be  $0.0484  per  Mcf  plus 
Tennessee's  chaiges  for  transporting  gas 
to  Clarence,  New  York.  The  1990  and 
1991  transportation  rates  are  contained 


*  The  amendment  wa*  tendered  for  filing  on 
lanuary  27. 1989.  however,  the  fee  required  t>y 
i  381.2ir  of  the  Commiuion'a  Rule*  (18  CHI 
381207)  wa«  not  paid  until  February  3. 1989.  Sertioo 
381.103  of  the  Commiuion'i  Rules  provide*  that  th* 
filing  date  i*  the  date  on  which  the  fee  i*  paid. 
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in  Applicant's  amended  application  in 
Docket  No.  (788-194-001. 

Thif  amended  application  ia  part  of 
the  TEMCX)  Project,  aa  modified  in  the 
approved  Niagaia  Settlement  The  other 
two  initial  propoeals  [9J0O0  horsepower 
of  compression  at  Applicant's  EUisburg 
station  and  1.000  horsepower  of 
compression  at  Applicant's  East  Fork 
station)  shall  remain  in  force. 

Comment  date:  March  2. 1980.  in 
accordance  with  the  first  sul^Mragraph 
of  Standard  Paragraph  P  at  the  end  of 
this  notice. 


90.  T« 


>  Ges  Pipefine  CoaapeBy 


[Docket  Na  CPB9-«S2-000] 
February  la  lOSa 

Take  notice  that  on  January  18. 1908, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  filed  in  Docket  No. 
CP8e-e52-000  an  application  requesting 
permission  and  approval  to  abandon  a 
transportation  service  for  Brooklyn 
Union  Gas  Company  (Brooklyn  Union), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Tennessee  states: 

1.  By  Commission  order  issued 
December  15, 1978  In  Docket  No.  CP78- 
490  (5  FERC  181,234),  Tennessee  was 
authorized,  inter  alia,  to  transport  and 
deliver  up  to  20.000  Mcf  of  gas  per  day 
to  Brooklyn,  Union.  Tennessee  delivers 
the  gas  to  Brooklyn  Union  at 
Tennessee's  White  Plains  sales  meter 
station,  Westchester  County,  New  York, 
and/or,  to  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco)  when 
mutually  agreed  upon  by  the  parties  at 
Tennessee's  Rlvervale,  Bergen  County, 
New  Jersey  sales  meter  station  for 
redelivery  by  Transco  to  Brooklyn 
Union. 

2.  The  authorized  transportation 
service  enabled  Brooklyn  Union  to 
receive  volumes  of  natural  gas 
equivalent  to  liquefied  natival  gas 
(LNG)  purchased  by  Brooklyn  Union 
from  Distrigas  of  Massachusetts 
Corporation  (DOMAC).  In  order  to  effect 
receipt  by  Brooklyn  Union  of  equivalent 
volumes  of  natural  gas,  Boston  Gas 
Company  (Boston  Gas)  a  customer  of 
Tennessee,  receives  daily  volumes  of 
LNG  from  DOMAC  and  releases 
equivalent  volumes  of  natural  gas  to 
Tennessee  for  Brooklyn  Union's  account 
at  Tennessee's  Arlington  sales  meter 
station  delivery  point  to  Boston  Gas  in 
Middlesex  County,  Massachusetts. 
Voliunes  also  made  available  by  Boston 
Gas  to  Tennessee  at  the  receipt  point 
are  volumes  designated  by  BtMton  Gas 


from  its  coBti^cted  demand  purchases 
to  Tennessee  under  Tennessee's  Rate 
Schedule  CD-0. 

3.  The  authorized  transportation 
service  is  presentiy  rendered  under  the 
terms  of  an  Intemiptible  Transportation 
Contract  (the  Contract)  made  as  of  April 
10. 1985  by  and  among  Tennessee, 
Transco,  Boston  Gas  and  Brooklyn 
Union.  The  Contract  has  been  filed  by 
Tennessee  as  its  FERC  Rate  Schedule  T- 
82. 

4.  Artide  XI  of  Tennessee's  Rate 
Schedule  T-82  provides  diet  the  «m^ 
Contract  shall  extend  for  a  primaiytonn 
ending  March  31. 1985  and  year  to  year 
thereafter  unless  terminated  by  any 
party  upon  twelve  months  prior  written 
notice  to  the  other  parties. 

In  addition.  Tennessee  states  that  by 
this  application  it  seeks  authorization  to 
abandon  the  transportation  service  for 
Brooklyn  Union  authorized  in  Docket 
No.  CP78-490  effective  as  of  January  31, 
1989,  since  by  letter  of  November  7, 
1988.  Brooklyn  Union  has  requested 
such  termination  to  be  effective  January 
31. 1989. 

Tennessee  further  states  that  it  has  a 
rate  case  before  the  Commission  at 
Docket  No.  RPB8-228.  It  will  be 
Tennessee's  position  that  the 
abandonment  of  the  transportation 
service  as  propoaed  hereto  should  be 
considered  by  the  Commission  and 
reflected  in  the  decision  of  RPB8-22& 

Comment  date:  March  3, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

31.  Natural  Gas  PipeUne  Company  of 
America 

[Docket  Na  CPe»-748-0aq 
February  la  1980. 

Take  notice  that  on  February  2, 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22ad  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-746-000  a  request  pursuant  to 
SS  157.205  and  284.223(2)(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  gas  for  Texariioma 
Transportation  Company  (Texarkoma), 
a  marketer  of  natural  gas,  under 
Natural's  blanket  certificate  issued  in 
Docket  No.  CP89-748-000  under  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Natural  states  that  it  would  transport 
on  a  firm  basis,  up  to  a  maximum  of 
20,000  MMBtu  (plus  any  additional 
volumes  accepted  pursuant  to  the 
overrun  provisions  of  Natural's  Rate 
Schedule  FTS],  Texarkoma.  Natural 
states  that  the  receipt  points  would  be 


located  in  Okhhonia  and  Kansas  and 
the  debvery  points  would  be  located  in 
Illinois  and  Texas.  Natural  indicates 
that  the  total  volime  of  gas  to  be 
transported  for  Texarkmna  on  a  peak 
day  would  be  204X10  MMBtK  on  an 
average  day  would  be  20A»  MMBtu: 
and  an  annual  basis  would  be  7.300.000 
MMBtu.  Natural  indicates  it  would 
perform  the  proposed  transportation 
service  for  Texarkoma  pursuant  to  a 
service  agreement  dated  January  1. 1909, 
between  Natural  and  Texarkoma. 

Natural  states  that  it  conunenced  the 
transportation  of  natural  gas  for 
Texarkoma  on  January  1. 1989,  at 
Docket  Na  ST89-2112-000  for  a  120-day 
period  ending  May  1. 1980,  pursuant  to 
{  284.223(aHl)  of  die  Commission's 
Regulations.  Natural  states  Uiat  it 
proposes  to  continue  this  service  in 
accordance  with  i§  284J221  and 
282.223(b).  Natural  further  states  that  no 
new  fodlities  are  to  be  conatructed  in 
order  to  provide  this  transportation 
service. 

Comment  date:  March  27, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

32.  Panhandle  Eastern  Pipe  Line 
Conpany 

[Docket  No.  CP8B-7S6-000] 
February  la  1989. 

Take  notice  that  on  February  3, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  filed  in  Docket  Na 
CP89-756-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of 
Teepak,  Ina  (Teepak),  a  shipper  and 
end-user  of  natural  gas.  under 
Panhandle's  blanket  co^cate  issued  in 
Dodcet  No.  CP8e-585-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  proposes  to  transport  on  a 
firm  basis  up  to  1,900  dt  equivalent  of 
natural  gas  on  a  peak  day  for  Teepak, 
1,900  dt  equivalent  on  an  average  day 
and  803,500  dt  equivalent  on  an  annual 
basis.  It  is  stated  that  the  transportation 
service  would  be  effected  using  existing 
facilities  and  would  not  require  any 
construction  of  additional  facilities.  It  is 
explained  that  Panhandle  would  receive 
the  gas  for  Teepak's  account  at  existing 
points  on  Panhandle's  system  in  Kansas. 
Texas,  Oklahoma,  Colorado,  Wyoming 
and  Illinois,  and  would  deliver 
equivalent  volumes  of  gas  less  fuel  used 
and  unaccounted  for  line  loss  to  Illinois 
Power  Company  in  Vermilion  County, 
Illinois.  It  is  explained  that  the  service 
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commenced  January  1, 1989,  under  the 
automatic  authorization  provisions  of 
i  284J223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-1834. 

Comment  date:  March  27. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

33.  CNG  Transmission  Corporation 

[Docket  Na  CPaB-7a»-000) 
February  la  1989. 

Take  notice  that  on  February  6. 1989, 
CNG  Transmission  Corporation  (CNG), 


445  West  Main  Street  Clarksburg,  West 
Virginia  26302,  filed  in  Docket  No.  CP89- 
760-000  a  prior  notice  request  pursuant 
to  S  §  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  various  shippers  under  the  certificate 
issued  in  Docket  No.  CP85-311-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CNG  proposes  to  transport  gas  for  the 
shippers  on  an  intemiptible  basis  bom 

Appendix 


various  receipt  points  on  its  system  to 
various  interconnections  between  CNG 
and  certain  local  distribution  companies 
and  pipelines.  CNG  lists  for  each 
shipper  the  receipt  and  delivery  points, 
the  maximum  daily,  average  daily,  and 
annual  volumes,  as  well  as  the  docket 
number  related  to  the  120-day 
transportation  service  initiated  by  CNG 
(see  attached  appendix). 

Comment  date:  March  27, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Legend  of  LDCs  or  De»Mry  Points:  RGE— Rochester  Gee  &  Eleclric  Corp.;  NFG— Nalionel  Fuel  Gas  Supply  Corp.;  TrBr«KX>-Tfaneoonlinenlil  Gat  Pipeine 
Corporelion.  Nortti  Penn— North  Penn  Gee  Gompwiy.  Tena— Tennessee  Gee  Pipeline  Compeny.  ToRas  EaMem— Teaai  Easlam  Trenenwsion  Carparaeoa 

Legend  of  Receipt  Points:  A— Vwious  interoonnects  bot«»oon  Terwieesee  Gas  Pipeine  Compeny  wtd  CNG;  B— Venous  receipt  poinls  in  WV/PA/NY;  C— VenoM 
interconnects  boMwon  Texas  Gas  Trtnsmission  Corp.  end  CNG. 


34.  Northwest  Pipeline  Corporation 

[Docket  No.  CP8»-763-^)00] 
February  10, 1989. 

Take  notice  that  on  February  6, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  P.O.  Box  890a  Salt  Lake 
City.  Utah  64108-0900,  filed  in  Docket 
No.  CP89-763-000  a  request  pursuant  to 
S§  157.205  and  284.223  of  tiie 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  Murphy  Plywood  Company 
(Murphy),  an  end  user  of  natural  gas, 
tmder  its  blanket  certificate  issued  in 
Docket  No.  CP8&-57S-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 


with  the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  it  proposes  to 
transport  natural  gas  for  Murphy  from 
various  receipt  points  on  its  system  to 
delivery  points  located  on  Northwest 
Natural  Gas  Company's  and  CP 
National  Corporation's  distribution 
systems. 

Northwes  further  states  that  the 
maximum  daily  average  and  annual 
quantities  that  it  would  transport  for 
Murphy  would  be  1,500  MMBtu 
equivalent  of  natural  gas,  30  MMBtu 
equivalent  of  natural  gas  and  1,000  and 
11,000  MMBtu  equivalent  of  natural  gas, 
respectively. 

Northwest  indicates  that  in  a  filing 
made  with  the  Commission  on  January 
27, 1989.  it  reported  in  Docket  No.  ST89- 


2017-000  that  transportation  service  for 
Murphy  had  begun  on  December  23. 
1988  under  the  120-day  automatic 
authorization  provisions  of  S  284.223(a). 

Comment  date:  March  27, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

35.  Northwest  Rpdine  Corporation 

[Docket  No.  CP89-778-00D1 
February  la  1969. 

Take  notice  that  on  February  7, 1989, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-776-000  a  request  pursuant  to 
i  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  transportation  service  for 
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Jermone  P.  McHv^  (KfcHugh).  a 
producer,  under  the  blanket  certificate 
iMued  in  Docket  No.  CPee-578-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northwest  states  that  pursuant  to  a 
transportation  agreement  dated  January 
1. 1967,  as  amended,  under  its  Rate 
Schedule  TI-1,  it  proposes  to  transport 
up  to  KMXn  MMBtu  per  day  equivalent 
of  natural  gas  for  Mi^u^.  Northwest 
states  that  it  woidd  transport  the  gas 
from  wells  in  the  San  )uan  Basin  area  of 
Rio  Arriba  County,  New  Mexico,  to  the 
Ignacio  Plant  delivery  point  and  the 
Ignado  interconnect  with  El  Paso 
Natural  Gas  Company  (El  Paso)  in 
LaPlata  County,  Colorado,  and  to  the 
existing  Lajara  and  Tapadto 
interconnects  with  El  Paso  in  Rio  Arriba 
County,  New  Mexico. 

Northwest  advises  that  service  under 
S  284.223(a)  commenced  December  22, 
19ea  as  reported  in  Docket  No.  ST89- 
1786  (filed  January  17. 1960).  Northwest 
further  advises  that  it  would  transport 
5,800  MMBtu  on  an  average  day  and 
2,1004)00  MMBtu  annually. 

Comment  date:  March  27. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

36.  Tninklina  Gas  Company 

[Docket  No.  CPae-758-000] 
February  10. 1988. 

Take  notice  that  on  February  3, 1989. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston.  Texas,  77251- 
1642.  filed  in  Docket  No.  CP89-758-000  a 
request  pursuant  to  ||  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223]  for  authorization  to 
transport  natural  gas  for  Exxon 
Corporation  (Exxon  or  Shipper),  a 
shipper  and  producer  of  natural  gas. 
under  Trunkline's  blanket  certificate 
issued  in  Docket  No.  CP86-58&-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Trunkline  proposes  to  tran^rart.  on  an 
interruptible  basis,  up  to  100,000  dt 
equivalent  of  natural  gas  per  day  on 
behalf  of  Exxon  pursuant  to  a 
transportation  agreement  dated 
December  22. 1968.  between  Trunkline 
and  Exxon.  Trunkline  states  that  the 
transportation  agreement  provides  for 
Trunkline  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system. 
It  is  stated  diat  TrankHne  will  then 
transport  and  redeliver  subject  gas.  less 
fuel  and  unaccounted  for  line  loss,  to 


Transcontinental  Pipe  Line  Corporation 
(Transco)  in  Beauregard  Parish, 
Louisiana.  Trunkline  states  that  no  new 
fadlities  nor  expansion  of  existing 
facilities  are  required  to  provide  the 
service.  Trunkline  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  would  be  100,000  dt 
equivalent  of  natural  gas  and  36,500.000 
dt  equivalent  of  natural  gas. 
respectively,  based  upon  Shipper's 
estimates.  It  is  stated  that  service  imder 
i  284.223(a)  commenced  on  December 
31, 1988,  as  reported  in  Docket  No. 
ST89-1907. 

Comment  date:  March  27, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

37.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP8S-75O-00O] 
Pebruaiy  10, 1989. 

Take  notice  that  on  February  2, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP89-75O-000  a  request  pureuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of 
Coastal  Gas  Mariceting  Company 
(Coastal),  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000.  pivsuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

f^atural  requests  authorization  to 
transport,  on  ein  interruptible  basis,  up 
to  a  maximum  of  300,000  MMBtu  of 
natural  gas  per  day  for  Coastal,  a 
mariieter  of  natural  gas,  from  receipt 
points  located  in  Louisiana,  Offshore 
Louisiana,  Illinois,  Oklahoma.  Texas, 
Offshore  Texas.  Kansas,  and  Iowa  to 
delivery  points  located  in  Louisiana. 
Missouri,  Texas,  Iowa  and  Illinois. 
Natural  antidpates  transporting,  cm  an 
average  day  100,000  MMBtu  and  an 
annual  volume  of  3e,50a000  MMBta 

Natural  states  that  the  transportation 
of  natural  gas  for  Coastal  commenced 
December  1, 1988,  as  reported  in  Docket 
No.  STaB-2113-OOa  for  a  120-day  period 
pursuant  to  f  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Natural  in 
Docket  No.  CP8&-582-000. 

Comment  date:  March  27, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

Standard  Faiagraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 


date  file  with  the  Federal  Energy 
Regulatory  Commission,  82S  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will' 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pureuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pureuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CMhdl, 
Secretary. 

[FR  Doc  69-3527  Filed  2-14-89: 8:4S  am] 
MUJNQ  cooe  STir-Ot-ll 


y 


Fsdwd  Regbtw  /  Vol.  54.  No.  30  /  Wedneaday.  February  15.  1989  /  Notices 


6957 


[ProtMt  Nos.asif-«02,  afal] 

CatovcTM  County  Water  District,  M  aU 
Sunvndsr  of  PraHninMy  PMiultssnd 
EjcwitfyHons 

FebnMryaiSSft 

Take  notice  that  the  foUowfaig 
preliminary  permits/exemptions  have 
been  sorrendered  effective  as  described 
in  Standard  Paragraph  I  at  the  end  of 
this  notice. 

1.  Cakveras  County  Water  District 

[Project  No.  7589-002] 

Take  notice  that  the  Calaveras  County 
Water  District  Permittee  for  die  Upper 
Mokelumne  River  Multipurpose  Water 
Development  Project  No.  9518,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9518  was  issued  January  16, 
1987,  and  would  have  expired  December 
31. 1989.  The  project  would  have  been 
located  on  the  Middle  Fork  Mokdomne 
River,  the  South  Fork  Mokelumne  River 
and  the  Mokelumne  River  in  Calaveras 
County,  California. 

The  Permittee  filed  the  request  on 
January  13, 1989. 

2.  Baker  Mountain  Hydro  Electric 
Company 

(Project  No.  1022«-«n,  WasUogton] 

Take  notice  that  Baker  Motmtain 
Hydro  Electric  Company,  Permittee  for 
the  Cascade  Creek  Project  No.  10224, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  preliminary  permit 
for  Project  Na  10224  was  issued  July  28. 
1987,  and  would  have  expired  Jose  30, 
190a  The  project  would  have  been 
located  on  Cascade  Creek  in  Whatcom 
County.  Washington. 

The  Permittee  filed  the  request  on 
January  23, 198a 

3.  Cascade  River  Hydro 

[Project  Na  10278-002,  WuhiDgton] 

Take  notice  that  Cascade  River 
Hydro,  Permittee  for  the  Kindy  Credc 
Project  Na  10278,  has  requested  that  its 
preliminary  pennit  be  terminated.  The 
preliminary  permit  for  Projed  No.  10Z78 
was  issued  July  28, 1967.  and  would 
have  expired  June  30, 1990.  The  projed 
would  have  been  located  on  iUndy 
Creek  in  Skagit  County,  Washington. 
The  Permittee  filed  the  request  on 
January  23. 1989. 

Standard  Paragraph 

L  The  preliminary  permit/exemption 
shall  remain  in  eff^t  throu^  the 
thirtieth  day  after  issuance  of  this  notice 
imless  that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR  385.2007 
in  which  case  the  permit  shall  remain  in 
effect  through  the  firet  business  day 


following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  tot  under  18  CFR  Part  4,  may 
be  filed  on  tlie  next  business  day. 
LoisD. 


Secretary. 

[FR  Doa  88-3528  Filed  2-14-88:  ft45  am] 
>  oooc  cnr-oi-ai 


ENVmONMENTAL  PROTECTION 
AGENCY 

[OPP-180603;  FRL-361»-«) 

Rscolpt  Of  an  Application  For  a 
Spadflc  Examptlon  To  Use  Avarmectln 
Bi;  Solicitation  of  PiMic  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKNl:  Notice. 


I  EPA  has  received  a  specific 
exemption  request  from  the  Califcmiia 
Department  of  Food  and  Agricidture 
(hoeafter  referred  to  as  the 
"Applicant")  for  use  of  avermectin  Bi 
(AVID  0.15  EC™)  to  control  two-spotted 
spider  mites  [Tetranychus  urticae]  on 
11.000  acres  of  strawberries  in 
California.  Avermectin  Bi  (CAS  63AB) 
contains  a  mixture  of  avermectins 
containing  >  80%  avermectin  Bh  (5-0- 
demethyl  avermectin  A^  and  O  20% 
avermectin  Bi*  (5-0-demethyl-25-de(l- 
methyIpropyl-25-(l- 
methylethyljavermectin  AkJ.  In 
accordance  with  40  CFR  166.24.  EPA  is 
solidting  comment  before  making  the 
dedsion  whether  or  not  to  grant  this 
specific  exemption  request 
DATE  Comments  must  be  received  on  or 
before  March  2, 1968. 
AOOMBSS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180e03"  should  be 
submitied  by  mail  to:  Pubbc  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (TS-757C).  Office  of 
Pesticide  Programs,  Environmental 
I^tection  Agency,  401 M  Street  SW., 
Washington,  DC  20460.  In  penon,  bring 
comments  to:  Room  246,  Crystal  Mall 
^2, 1921  Jeffereon  Davis  Highway, 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  daimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "ConiBdential 
Business  Information  (CBI)." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disdosed 
publicly  by  EPA  without  prior  notice  to 


the  submitter.  AD  written  comments  will 
be  available  for  inspection  in  Room  246 
at  the  address  given  above  from  8  ajiL 
to  4  p  jn..  Monday  throu^  Friday, 
exduding  aU  legal  holidiays. 

FOR  RMTIMBI MRNMUTIOM  CONTACT  By 

mail:  Libby  Pemberton,  Registration 
Division  (TS-767C),  Office  of  Pestidde 
Programs.  Enviromnental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number  Rm.  716,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
(703-557-1806). 

SUPPLEMENTARY  INP0RMAT10N:  Punuant 

to  section  18  of  the  Federal  Insectidde, 
Fungidde,  and  Rodentidde  Ad  (FIFRAJ 
(7  U.S.C  138p),  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  requires  such  exemptiCHL 

The  Applicant  has  requested  die 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  avermectin  Bi. 
manufactured  as  AVID  0.15  EC™,  by 
Merck  ft  Co„  Inc..  on  strawberries  in 
California.  No  tolerances  have  been 
established  for  avermectin  Bi  on  any 
raw  agricultural  commodities. 

Information  in  accordance  with  40 
CFR  Part  166  «ras  submitted  as  part  of 
this  request  The  Appficant  proposes 
groimd  applications  appUed  at  a  rate  of 
16  oimces  of  produd  per  acre  per 
application.  A  maximum  of  four 
appUcations  will  be  made  per  acre  per 
6rop  season.  Treatment  would  not  be 
allowed  3  days  prior  to  harvest 

The  Applicant  indicates  that  warm 
dry  weather  and  use  of  pestiddes 
necessary  to  contnri  insects  lead  to  a 
build  up  of  the  population  of  spider 
mites.  This  has  been  the  case  in  the 
affected  area  for  a  number  of  seasons. 
An  additional  factor  in  allowing  the 
increase  of  this  pest  in  1968  was  the  loss 
of  Plidran.  whidi  was  the  primary 
mitidde  used  on  strawberries. 
Additionally,  resistance  to  other 
miticides  (e.g..  Keltiiane,  Vendex,  and 
Carzol]  have  reduced  their 
effectiveness,  while  the  recent  change  in 
the  reentry  interval  for  Omite, 
essentially  eliminates  its  use  during  the 
fruiting  season,  according  to  the 
Applicant 

'The  Applicant  indicates  that  without 
adequate  control  of  the  spider  mites  a 
potential  loss  of  $4  to  $8  million  could 
occur  from  tiiis  pest 

This  notice  does  not  constitute  a 
dedsion  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  pubOsh 
notice  in  the  Federal  Register  and  solicit 
public  comment  on  an  application 
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involving  the  first  food  use  of  a 
pesticide.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dated  lanoaty  31. 1989. 
ABM  B.  Lindsay. 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc  80-3417  Piled  2-14-89;  8:45  am] 


[PF-«10;  FRL-3S20-4] 

Nor^Am  Chemical  Co^  FWng  Of 


I  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


P.  This  notice  announces  the 
filing  of  pesticide  petition  (PP)  7F3511 
for  the  pesticide  clofentezine  in  or  on 
various  commodities  by  the  Nor-Am 
Chemical  Co. 


By  mail,  submit  written  comments  to: 
Infonnation  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401 M  Street  SW^ 
Washiostoa  DC  2046a 

In  person,  bring  comments  to:  Room  246. 
CM  #2. 1921  lefFerson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  maAing  any  part  or  all 
of  that  information  as  "Confidential 
Business  Infonnation"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  ajn.  to  4  pjn.. 
Monday  through  Friday,  excluding  legal 
holidays. 


»TiON  contact: 
By  mail:  Dennis  R  Edwards.  Product 
Manager  (PM)  IZ  Re^tration 
Division  (TS-7e7(^).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401 M  Street  SW.. 
Washington.  DC  20460. 
Office  location  and  telephone  number 
Room  202.  CM  #2. 1921  Jefferson 


Davis  Hv%7.,  Arlington.  VA  22202. 
(703)-557-2386. 

SU^nSMNTAIIY  mfommation:  EPA  has 
received  from  the  Nor-Am  Chemical  Co., 
P.O.  Box  7495.  3509  Silverside  Rd.. 
Wihnington.  DE 19803,  a  pesticide 
petition.  PP  7F  3511,  proposing  to 
establish  tolerances  for  residues  of  the 
pesticide  chemical  clofentezine  ([3.6- 
bis(2-chlorophenyl)-2,2,4,5-tetrazine])  in 
or  on  pears  at  0.5  part  per  million  (ppm): 
apples  at  0.5  ppm:  milk.  meat,  and  meat 
byproducts  of  cattle  at  0.05  ppm;  and 
liver  of  catde  at  0.5  ppm. 

AudMcitjr:  21  U.S.C  34fla. 

Dated  lanuaiy  2B,  1989. 
Amw  E.  Undsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
(FR  Doc  89-3533  Filed  2-14-89;  8:45  am] 


[OPTS-6»26t;  Fm.-3S20-7] 

Toxic  and  Hazardoua  Subttances;  last 
Marttat  EwmpMon  AppBcaMona 

aqincy:  Environmental  Protection 
Agency  (EPA). 
ACnOM  Notice. 


r.  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discused  in 
EPA's  final  rule  published  in  the  Federal 
Register  of  May  13. 1963  (46  FR  21722). 
This  notice,  issued  under  section  5(h)(6] 
of  TSCA.  announces  receipt  of  one 
application(s)  for  exemption,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  this 
exemption. 

OATfS:  Written  comments  by:  T  89-7. 
February  18, 1960. 

ADOWgtS:  Written  comments,  identified 
by  the  document  control  number 
"lOPTS-50266]"  and  the  specific  TMD 
number  should  be  sent  to:  TSCA 
Document  Control  Office  (TS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
Street  SW..  Room  201  East  Tower. 
Washington.  DC  20460.  (202)  382-3532. 
TON  RNrmni  intoiwiation  contact: 
Michael  M  Stahl.  Director,  TSCA 
Assistance  Office  (TS-7g6).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Room  EB-44. 401  M 


Street  SW..  Washington.  DC  20460,  (202) 
554-1404.  TDD  (202)  554-0551. 

su^nfMeNTARV  intowmation:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complet  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8.-00  a.m.  and  4K)0  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Tae-7 

Close  of  Review  Period.  March  4, 
1989. 

Manufacturer.  Confidential 

Chemical.  (S)  Melamine  amyl 
phosphate. 

Use/Production.  (S)  Flame  retardant. 
Prod,  range:  5aO0O-5.000,00O  kg/yr. 

Date:  Fel>ruary  2, 1988. 
SteveD  Newlwrg-Riiiii. 

Acting  Director,  Infonnation  Management 
Division.  Office  of  Toxic  Substances. 
[FR  Doc  89-3534  Filed  2-14-89;  8:45  am] 


(OPTS-59861;  Fm.-3S20-6] 

Tojdc  and  Haiardoua  Subatancaa; 
Cartain  Cttainicaia  Pianiamifatluia 


AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r.  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (FMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
die  Federal  Register  of  May  13. 1983  (46 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  five  such  I^^(s)  and  provides 
a  summary  of  each. 

dates:  Close  of  Review  Periods: 

Y  89-^9— January  3a  1989 

Y  89-50— February  1. 1980 

Y  89-61— January  3a  1969 

Y  89-53.  89-54-^ebruary  6. 1989 
FOR  FURTNOI  HIRMMATION  CONTACT: 
Michael  M.  Stahl  Director.  TSCA 


Federal  Register  /  Vol  54.  No.  30  /  Wednesday.  February  15.  1989  /  Notices 


6959 


Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44, 401 M 
Street  SW..  Washington.  EX:  2046a  (202) 
554-1404.  TDD  (202)  554-0551. 

auwuMBrTARV  mrmoiation:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  ajn.  and  400  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 


Manufacturer.  Sicpa  Sectirink 
Corporation. 

Chemical.  (G)  ADcyd  resin. 

Use/Production.  (S)  Manufacture  of 
printing  inks.  Prod,  range:  Confidential 


Manufacturer.  Sicpa  Securink 
Corporation. 

Chemical  [G]  Intaglio  varnish. 

Use/Production.  (S)  Manufacture  of 
printing  inlis.  i>rod.  range:  Confidential. 

Y89-51 

Manufacturer.  Sicpa  Securink 
Corporation. 

Chemical  (G)  Intaglio  varnish. 

Uae/Production.  (S)  Manufacture  of 
printing  inks.  Prod,  range:  Confidential 

Y( 


Manufacturer.  Confidential 
Chemical.  (G)  Acrylic  polymer. 
Use/ProdiuUioa.  (S)  Spray  applied 
coatings.  Prod,  range:  Confidential 

Y89-54 

Manufacturer.  Ccmfidential 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  Confidential 

Date:  February  1, 1989. 
Steven  NewrtNng-Rinn, 
Acting  Director.  Information  Management 
Division,  Office  o/  Toxic  Substances. 
[FR  Doc  89-3635  Filed  1-14-88;  8:45  am] 


[OPTS-SM62;  FRL-3520-g] 

Toxic  and  Haxardous  Subatancaa; 
Cartami 


aqincy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacttire  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
die  Federal  Register  of  May  13. 1963  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  bom 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  three  such  PMN(s)  and 
provides  a  summary  of  each. 

DATES:  Close  of  Review  Periods: 

Y  89-55. 89-56. 89-57— February  20, 
1989. 

FOR  FURTHBI NMMMATION  CONTACT! 

Michael  M.  Stahl  Director,  TSCA 
Assistance  Office  (TS-799),  Office  (rf 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44, 401 M 
Sti«et  SW..  WasUngton.  DC  20460.  (202) 
554-1404.  TDD  (202)  554-OKl. 

SUPPLEMENTARY  INTORMATKNC  The 

following  notice  contains  information 
extracted  fitxn  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004.  at  the  above 
address  between  8:00  ajn.  and  4K)0  pjn.. 
Monday  throu^  Friday,  excluding  legal 
holidays. 

Y  89-55 

Manufacturer.  Scipa  Ink  Systems 
Corporation. 

Chemical.  (G)  Amine  polymer. 

Use/Production.  (S)  Offset  printing 
ink.  Prod,  range:  4aO(X>-28a00O  kg/yr. 


:  Section  5(a)(1)  of  die  Toxic 
Substances  Control  Act  (TSCA)  requires 


Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Stjrrene  terpene 
hydrocarlMn  terpolymer. 

Use/Production.  (S)  Tackifier 
ctHnponent  used  in  the  production  of 
various  adhesive  systems.  Prod,  range: 
Confidential. 

Y89-57 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Flexible  bending 
resin.  Prod,  range:  Confidential 


Date:  February  9. 1909. 
Steven  Newiiurs-Kina, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc  89-3536  Filed  2-14-88;  &45  am] 


[OPTS-SITZr.  Fm.-36a09I 

Toxic  and  Haxardous  Subatancaa; 
Cartain  Cttaniicaia  Ptanwnufactura 
Notlcaa 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


r.  Section  5(eKl)  of  die  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  diemical  si^Mtance  to 
submit  a  premanufacture  notice  (FMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  publislied  in 
die  Federal  Register  of  May  13. 1963  (43 
FR  21722).  This  notice  announces  receipt 
of  sixty-four  such  PMNs  and  provides  a 
summary  (^eadL 
DATES:<3ose  of  Review  Periods 
P  89-269. 89-27a  80-271— ^icil  16. 198a 
P  89-272— April  8. 198a 
P  89-273— April  IZ  198a 
P  89-274.  88-275. 8e-27a  80-277. 80- 

278— April  17. 1989. 
P  89-279— April  18. 1989. 
P  89-280,  89-281.  89-282,  89-283.  89-284. 

89-285— April  22. 198a 
P  89-286,  89-287. 89-288, 80-289. 89-2ga 

89-291.  89-292.  89-293.  89-294.  89- 

295— April  23. 1989. 
P  89-296— April  24. 1989. 
P  89-297.  89-^9a  89-299.  8e-30a  89- 

301— April  25, 198a 
P  89-302.  89-303.  89-304— April  2a  lOSa 
P  89-305. 89-306. 80-307. 80-30a  89-30a 

8e-3ia  89-311. 80-S12. 80-313. 89- 

314— April  2a  i9ea 

P  89-315,  89-316.  89-317,  89-3ia  88-3ia 

89-320.  89-321.  89-322.  89-324.  89-325, 

89-326,  80-527- April  Sa  1989. 
P  89-32a  89-329,  89-33a  89-331.  89-332. 

89-333— May  1. 198a 

Written  comments  by: 
P  89-289.  89-27a  89-271-44arch  17. 

1989. 
P  89-272— March  a  198a 
P  89-27S— March  13. 198a 
P  89-274.  80-275.  80-276,  89-277.  89- 

278— March  18. 1989. 
P  89-279— March  19. 1989. 
P  89-28a  89-281,  89-282.  89-283.  89-284. 

89-285— March  23. 198a 
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P  00-286. 89-287. 80-288. 80-280. 80-290. 

80-291.  89-292, 80-293, 89-294.  88- 

295— March  24, 1988. 
P  89-296— March  25, 1988. 
P  80-297, 89-298. 89-290,  80-3(0,  80- 

301— March  2a  1989. 
P  89-802, 89-303, 89-804— Mardi  27. 

1989. 
P  80-305, 80-306, 80-307. 80-306,  89-300, 

80-3ia  80-311, 80-312. 80-313,  80- 

314— March  3a  1906. 
P  89-315, 80-316, 80-317.  80-318.  80-310. 

89-32a  89-321, 80-322,  80-324.  80-325, 

80-326. 80-327— March  31. 1980. 
P  80-328.  80-329. 89^33a  89-331.  88-332, 

89-333— April  1. 1989. 
AOOMSK  Written  comments,  identified 
by  the  docoment  control  number 
"[OFTS-61727]"  and  the  specific  I^«N 
number  ahoold  be  sent  to:  Document 
Control  Office  (TS-79(q,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401 M  Street  SW..  Room  201 
Bast  Tower.  Washingtoa  DC  204ea 
(202)382-3532. 

KM  PUNTMn  MFOMMATION  CONTACT: 
Midiael  M.  Stahl  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44, 401 M 
Street  SW..  Washington.  DC  2046a 
(202)  554-1404.  TDD  (202)  554-0551. 

SUPMAIBITARV  INPOIIItATION:  The 
following  notice  contains  information 
extracted  from  die  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  ajn.  and  4:00  p.m.. 
Monday  through  FHday.  exchiding  legal 
holidays. 


Manufacturer.  ConfidentiaL 
Chemical.  (G)  Modified  hydrocarbon 
polymer. 

U$e/Productkm.  (G)  Additive  for  the 
binder  used  in  publication  gravure 
printing  inks.  Ftod.  range:  ConfidentiaL 

PIt-Vt 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (S)  ^ray  applied 
coatix^  Prod,  range:  ConfidentiaL 

PiO-171 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  CmifidsntiaL 

Manufacturer.  C(mfldentiaL 
Chemical.  (G)  Isocyanate  terminated 
urethane  prepolymer. 


Uae/Production.  (S)  Hot  melt 
adhesive.  Prod,  range:  ConfidentiaL 

P8e-273 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  aromatic 
ketone. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  ConfidentiaL 

Pi»-274 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Unsaturated  polyestn- 
resin. 

Use/Production.  (S)  Polyester 
Imtilnating  resin.  Prod.  range: 
ConfidentiaL 

P  88-275 

Importer.  Confidential. 

Chemical.  (G)  Polyphenylene 
precursor. 

Use/Import  (G)  Prepolymer.  Import 
range:  Confident 

Toxicity  Data.  Acute  oral  toxicity 
LDS0>2,000  mg/kg  species  (Rat),  ^e 
irritation:  moderate  species  (Rabbit). 
Skin  irritation:  sli^t  species  (Rabbit). 
Skin  sensitization:  negative  species 
(Guinea  pig). 

P8e-278 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester 
resin. 

Use/Production.  (G)  Resin.  Prod, 
range:  ConfidentiaL 

P80-277 

Manufacturer.  DSM  Resins  U.S.,  Inc. 

Chemical.  (G)  Dibasic/add  glycol 
ester. 

Uae/Production.  (G)  Use  in  the 
formulation  of  organic  coatings.  Prod, 
range:  ConfidentiaL 

P8e-27B 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Oiganophosphine. 
Uge/Production.  (G)  Petrodiemical 
catalyst  Prod,  range:  ConfidentiaL 

Pi8-27l 

Manufacturer.  Hoechst  Celanese. 

Chemical.  (G)  Modffied  fdienol 
formaldehyde  resin. 

Use/Production.  (S)  Resin  prq>roduct 
Prod  range:  25.000-1354)00  kg/yr. 


Manufacturer:  BioTechnica 
Agriculture.  Inc. 

Microorganism:  (G)  Rhizobium 
meiiloti  strain  8U47  from  the 
Rothamsted  Bxp»iment  Station 
collection  was  nuKlified.  using 
recombinant  DNA  techniques,  to  contain 
an  antibiotic  resistance  marker  and 


other  genes  to  enhance  nitrogen-fbdng 
ability. 

Genes  were  introduced  from  the 
following  genera:  streptomycin  and 
spectinomydn  resistance  genes  fit>m 
Shigella  flexneri.  transcriptional 
terminator  sequences  frt)m  Escherichia 
coli.  and  additional  intergeneric  genes  to 
enhance  the  nitrogen-fixing  ability. 

Use/Production:  (G)  a  small-scale 
field  trial  to  test  the  competitive  ability 
of  the  engineered  strain  and  to 
determine  whether  alfalfa  yield  can  be 
increased  in  the  field.  Production  range: 
1  XlO**  cells  per  year. 

Teat  Data:  The  dry  weight  of  alfalfa 
plants  infected  with  the  PMN  strain  was 
increased  3%  compared  to  plants 
infected  with  the  parent  strain  after  3 
weeks  of  growth  in  a  greenhouse. 

Exposure:  Human:  Production  and 
field  application,  maximum  of  6  people. 
Environmental:  The  log  cell  number  per 
gram  of  soil  decreased  &t>m  7.2  to 
approximately  6.  over  4  weeks  in 
laboratory  studies  using  soil  from  the 
field  test  site. 

Environmental  Releaae/Diapoaal:  In 
the  small  scale  field  trial,  release  to  air, 
soiL  and  water  are  possible.  Cells  wiU 
be  applied  in  an  aqueous  suspension  to 
the  soil  in  a  single  application 
immediately  after  planting  the  alfalfa 
seeds.  The  treated  area  of  the  field  plot 
is  a07  acres  over  a  total  test  site  area  of 
0.75  acres.  The  field  test  experiment  will 
be  conducted  within  a  14-acre  parcel  of 
land  leased  by  BTA  in  Bristol  Township, 
Dane  County.  Wisconsin.  Laboratory 
cultures  are  sterilized  before  disposal 
and  entered  into  Publidy  Owned 
Treatment  Works  (POTW). 


Manufacturer.  ConfidentiaL 
Chemical.  (G)  Deep  dye  nylon  6. 
Uae/Production.  (S)  Nylon  fiber 

carpet  component  Prod,  range:    ^ 

ConfidentiaL 

P88-282 

Manufacturer.  Amoco  Corporation. 
Chemical.  (G)  ^x>xy/amine  adduct 
Use/Production.  (S)  Component  in 

epoxy  prepreg  resin  system.  Prod,  range: 

225-^150  kg/yr. 

P89-283 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  E)x>xy/amine  resin. 

Use/Production.  (S)  Comptment  in 
epoxy  prepreg  resin  system.  Prod,  range: 
4-lOkg/yr. 


Manufacturer.  Amoco  Cmporation. 
Chemical,  (G)  ^>oxy/amine  resin. 
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Use/Production.  (S)  Component  in 
epoxy  resin  formulation  in  fiber 
reinforced  prepreg  (carbon  fiber, 
glassfiber,  aramid  fiber).  Prod,  range: 
1.800  kg/yr. 

P80-285 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  Oil  ether. 

Uae/Production.  (G)  Resin  component 
Prod,  range:  800  kg/yr. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50 1.55  mg/kg  spedes  (Rat).  Acute 
dermal  toxicity:  LD50  6.6  ml/kg  species 
(Rabbit).  Eye  irritation:  slight  spedes 
(Rabbit).  Skin  irritetion:  slight  spedes 
(Rabbit). 

P89-286 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  alkyl  alkoxy 
silane. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 


Manufacturer.  R.T.  Vanberbilt 
Company,  Inc. 

Chemical.  (G)  Methyl  add  phosphate 
alkylamine. 

Uae/Production.  (S)  Antiwear  and 
extreme  pressure  agent  for  libricants. 
Prod,  range:  ConfidentiaL 


Manufacturer.  ConfidentiaL 
Chemical.  (G)  Acrylourethane. 
Use/Production.  (G)  Coatings  for  open 

nondispersive  use.  Prod,  range: 

ConfidentiaL 


Manufacturer.  ConfidentiaL 
Chemical.  (G)  Acrylourether. 
Uae/Production.  (G)  Coatings  for  open 

nondispersive  use.  Prod,  range: 

ConfidentiaL 


Manufacturer.  EJ  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (S)  Pyridine  2,3,4,5- 
tetrahydro-5-methyL 

Use/Production.  (S)  Manufacture  of 
beta-picoline.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 1690  mg/kg  species  (rat). 

P80-291 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Alkyl  aryl  modified 
alkoxy  polyol  polymer. 

Use/Production.  (S)  Additive  for 
polyurethane  foam.  I^d.  range: 
ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  20.7  mg/kg  species  (Rat).  Eye 
irritetion:  none  spedes  (Rabbit).  Sldn 
irritation:  negligible  spedes  (Rabbit). 


P88-292 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Carboxy  aUcyl  silyl  salt 
Uae/Production.  (G)  Additive  for 

engine  coolant  formulations.  Prod. 

range:  ConfidentiaL  , 

P89-293 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Modified  polyester  of 

carbomoncydic  adds  and  anhydride 

with  neogentyl  glycoL 
Uae/Production.  (S)  Coil  coatings  to 

be  applied  to  steel  substrate.  Prod. 

range:  32,000-16a000  kg/yr. 

P89-294 

Manufacturer.  Confidential. 

Chemical.  (C)  Aromatic  aliphate 
polyester. 

Uae/Production.  (G)  Industrially  used 
coating  with  an  open  use.  Prod,  range: 
200,000-80,000  kg/yr. 


Acute  dermal  toxicity:  LD50  >  10.000 
mg/kg  spedes  (Mouse).  Mutagenicity: 
negative. 

P89-301 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Disubstituted  glycine 
potassium  complex. 

Uae/Production.  (G)  Open, 
nondispersive  use.  Prod,  range:  104XK>- 
500,000  kg/yr. 

P89-302 

Manufacturer.  EJ.  Du  Pont  De 
Nemours  &  Co.,  In& 

Chemical.  (G)  Urethane  modified 
acrylic  polymer. 

Uae/Production.  (G)  Open, 
nondispersive.  Prod,  range:  ConfidentiaL 


Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  with 
neopentyl  glycoL 

Uae/Production.  (G)  Coating  with  an 
open  use.  Prod,  range:  30,000-78,000  kg/ 

yr- 

P88-296 

Manufacturer.  Confidential. 
Chemical.  (G)  Miosphonic  add  salt 
Uae/Production.  (G)  Dispersive  use 

scale  inhibitor  additive.  Prod,  range: 

Confidential. 

P80-297 

Importer.  Organic  Dyestuffs 
Corporate. 

Chemical.  (G)  Reactive  red  rb. 

Uae/Import  (S)  Resale  as  is  and 
physical  mixtures  other  shading  colws. 
Import  range:  ConfidentiaL 

P89-29B 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical.  (G)  Reactive  yellow  1. 

Uae/ImporL  (S)  Resale  as  is  and 
physical  mixtures  other  shading  Colors. 
Import  range:  1,000-10,000  kg/yr. 

P8B-299 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Amine  functional  epoxy 
salted  with  an  organic  add. 

Uae/Production.  (S)  Coatings.  Prod, 
range:  ConfidentiaL 

P89-300 

Importer.  ConfidentiaL 

Chemical.  (G)  Brominated  aromatic 
ether  oligomer. 

Use/Import.  (S)  Flame  retardanto  for 
plastics.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  25,000  mg/kg  spedes  (Mouse). 


Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  2-Oxo-4-methyl-6- 
gureido  pryridine. 

Use/Import  (S)  Fertilizer  for 
consimier  use.  Import  range:  40-500.000 
kg/yr. 


Manufacturer  Reichhold  Chemicals, 
In& 

Chemical.  (G)  Phenolic  modified 
alkyd. 

Uae/Production.  (S)  Industrial  coating 
vehide.  Prod,  range:  ConfidentiaL 

P8B-305 

Importer.  Shin-Estu  Silicones  of 
America,  Ina 

Chemical.  (G)  Organopolysiloxane. 

Uae/Import  (S)  Adhesive  for  plastic 
compounds  and  rubber  compounds. 
Import  range:  1,000-6,000  kg/yr. 


Importer.  Shin-Estu  Silicones  of 
America,  Ina 

dliemical.  (G)  Organopolysiloxane. 

^ae/Production.  (S)  Adhesive  for 
epoxy  resin  compounds.  Import  range: 
10-40  kg/yr. 

P89-307 

Importer.  Shin-Estu  Silicones  oi 
America,  Ina 

Chemical.  (G)  Organopolysiloxane. 

Use/Import  (S)  Ingredient  f« 
silicone,  rubber  compounds  and  for 
coating.  Import  range:  1,000-2,000  kg/yr. 


Importer.  Shin-Estu  Silicones  of 
America,  Ina 

Chemical.  (G)  Polyorganosilazane. 

Use/Import  (S)  Coating.  Import  range: 
30-100  kg/yr. 
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Manufacturer.  Air  Products  and 
Chemicals.  Inc. 

Chemical.  (G)  Alkylated  aromatic 
diamine. 

Use /Production.  (S)  Process  recycle 
intermediate.  Prod,  range:  Confidential. 

PS9-S10 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Alkylated  aromatic 
diamine. 

Uae/Production.  (S)  Process  recycle 
intermediate.  Prod,  range:  Confidential. 

P8B-311 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Alkylated  aromatic 
diamine. 

Use/Production.  (S)  Process  recycle 
intermediate.  Prod,  range:  Confidcoitial. 

P8»-912  i 

Manufacturer.  Air  Products  and  — 
Chemicals.  In& 

Chemical  (G)  Alkylated  aromatic 
diamine. 

Use/Production.  [S]  Process  recycle 
intermediate.  Prod,  range:  Confidential. 

P8»-nS 

Manufacturer.  Air  Products  and 
Chemicals.  Inc. 

Chemical  [G]  Alkylated  aromatic 
diamine. 

Use/Production.  (S)  Process  recycle 
intermediate.  Prod,  range:  Confidential. 

P  89-314 

Manufacturer.  Air  Products  and 
Chemicals.  Inc 

Chemical.  (G)  Alkylated  aromatic 
diamine. 

Use/Production.  (S]  Process  recycle 
intermediate.  Prod,  range:  Confidcmtial. 

P8»-415 

Importer.  Confidential 

Chemical.  (G)  Substituted-substituted- 
benzoxazine. 

Uae/Import  (G)  Paper  coating.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDS0>2.SO0  mg/kg  specied  (Rat).  Acute 
dermal  toxicity:  LDSO>  2,000  mg/kg 
species  (Rabbit).  Eye  irritation:  none 
species  (Rabbit).  Skin  irritation: 
negligible  spedes  (Rabbit  Mutagenicity: 
negative. 

Manufacturer.  E.L  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical.  (G)  Peroxy  initiated  acrylic 
ester/ether  polymer. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  ConfldentiaL 


P  80-317 

Manufacturer.  GE  Plastics. 

Chemical  (G)  Aiylalkyl 
polycyclicdoU. 

Use/Production.  (S)  Monomer  for 
manufacture  of  polycarbonate  resins, 
and  polyester  carbonate  resins.  Prod, 
range:  ConfldentiaL 

P88-318 

Manufacturer.  GB  Plastics. 

Chemical  Arylalkyl  copolycarbonate 
resin. 

Use /Production.  (S)  Molded 
thermoplastic  resin  products.  Prod, 
range:  Confidential. 

P88-818 

Manufacturer.  Confidential. 

Chemical  (G)  Polyalkylene  glycol 
ester  with  alkanoic  adds. 

Uae/Production.  (G)  IHastidzer  and 
lubricant  for  polymeric  materials.  Prod, 
range:  Confidential 

P89-320 

Importer.  Hulls  America  Inc 
Chemical.  (G)  Saturated  polyester 

resin  from  dibasic  adds  and  polyol. 
Use/Import  (S)  Coatings  and 

adhesives.  Import  range:  50,000-300.000 

kg/yr. 

P88-S21 

Manufacturer.  Confidential.  ' 

Chemical  (G)  Substituted 
dithiocarbamate. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P89-322 

Manufacturer.  GTE  Products 
Corporation. 

Chemical  (G)  Ytrium  tantalate. 

Use/Production.  (S)  Phosphor  for  use 
in  X-ray  intensifying  screens  for  medical 
radiography.  Prod,  range:  Confidential. 

P89-324 

Manufacturer.  Goldschmidt  Chemical 
Corproation. 

Chemical  (G)  Carboxymodifled 
polyether. 

Use/Production.  (G)  Epoxy  resin 
additive.  Prod,  range:  ConfldentiaL 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  5,005  mg/kg  spedes  (Rat).  Eye 
irritation:  none  spedes(Rabbit).  Skin 
irritation:  negligible  8pecies(Rabbit). 

P88-325 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Tetraalkyl-tin- 
trialkoxysilane. 

Use/Import  (G)  Open,  nondispersive 
use.  ImpOTt  range:  ConfldentiaL 


P89-828 

Importer.  Shin-Estu  Silicones  of 
America.  Inc. 

Chemical  (G)  Organopolysiloxane. 

Use/Import  (S)  Textile  finishing  agent 
and  additive  for  plastics.  Import  range: 
10,000-15,000  kg/yr. 

P88-827 

Importer.  Shin-Estu  Silicones  of 
Amoica.  Inc. 

Chemical  (S)  MethymethacryIate-2- 
hydroxy  ethyl  methacrylate;  copolymer 
methylmethacrylate-3- 
(trimethoxysilyl)propol;  methacrylate 
copolymer, 

trichloromethyisilanepolymer  with 
dichloro;  dimethylsilane, 
trichlorophyenylsilane  and 
diphenyldichlorosilane. 

Use/Import  (S)  Paints  and  coating 
materials  for  metals.  Import  range: 
1.000-5.000  kg/yr. 

P89-328 

Importer.  Confidential. 

Chemical  (G)  Alkyl  ketone.  , 

Uae/Import  (G)  Site  limited 
intermediate.  Import  range:  884.250- 
1.965,000  kg/yr. 

P89-329 

Manufacturer.  ConfidentiaL 
Chemical  (S)  Trisubstituted 

sulf onium  salt 
Uae/Production.  (G)  Site  limited 

intermediate.  Prod,  range:  ConfidentiaL 

P89-330 

Manufacturer.  Confidential. 
Chemical  (G)  Epoxide. 
Use/Production.  (G)  Site  limited 
intermediate.  Prod,  range:  ConfidentiaL 

P88-331 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  aaylic 
polymer. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P8e-332 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Styrenated  acrylic 

polymer  oxirane  adduct. 
Uae/Production.  (G)  Paint  Prod.  - 

range:  ConfidentiaL 

P88-333 

Manufacturer.  Amer^^an  Cyanmid 
Company. 

Chemical.  (G)  Substitiit 
thiophosphate. 

Uae/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  ConfidentiaL 
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Date:  February  9, 1909. 
Stevaa  Newbotf-Riiiii. 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 
(FR  Doa  89-3518  Filed  2-14-89;  8:45  am] 


[OrTB-61728;  FRL-3S21-11 


Toxic  and  Hasardoue 
Certain  Ctienricals 


AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r.  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
disaused  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  thirty-three  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  Review  Periods: 
P  89-202. 89-203-^^larch  22. 1988 
P  89-228— March  26. 1989 
P  89-239.  88-240— April  5. 1989 
P  89-241. 88-242. 89-243. 89-244. 88-245. 
89-246. 89-247. 88-248. 89-249.  88-25a 
88-251.  89-252— April  8. 1989 
P  89-253— April  la  1989 
P  89-254— April  8, 1989 
P  88-255. 88-256. 89-257, 89-258, 89-259. 

88-260. 89-281— April  9. 1989 
P  88-262.  88-263. 88-264.  88-265, 89-286, 
89-267.  88-268— April  11. 1889 
Written  comments  by: 
P  88-202. 88-203— February  2a  1988 
P  88-226-^ebruary  24. 1969 
P  89-239, 89-240— March  6. 1989 
P  89-241.  89-242,  89-243,  88-244,  89-245, 
89-246,  89-247,  88-248,  89-249, 89-25a 
88-251,  88-252-^<arch  9, 1989 
P  88-253— March  11, 1989 
P  88-254— March  9, 1989 
P  89-255,  89-256, 89-257,  89-258, 89-259. 

89-26a  88-261— March  10. 1989 
P  89-262, 89-283,  88-264,  89-265, 88-266, 

88-267,  88-268— March  12, 1989 
ADOWESt:  Written  comments,  identified 
by  the  document  control  number 
"(OFrS-51726)"  and  tiie  specific  PMN 
number  should  be  sent  to:  Document 
Contit)l  Office  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401 M  Street  SW.,  Room  201 
East  Tower,  Washington,  DC  2046a 
(202)382-3532. 

KM  mRTHBn  MFOIIMATION  CONTACT: 
Michael  M.  Stahl,  Director,  TSCA 


Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44. 401 M 
Sti«et  SW..  Washington.  DC  204ea 
(202)  554-1404.  TDD  (202)  554-0551. 
suwLEMBrrARV  wrowMATiON:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  a-OO  a  jn.  and  4:00  p.m.. 
Monday  throu^  Friday,  exduding  legal 
holidays. 


Importer.  Confldential. 
Chemical  (G)  Polyester  acrylate. 
Uae/Import  (G)  Polymer  component 
for  coating.  Import  range:  Confidential. 

P80-203 

Importer.  Confidential. 
Chemical  (G)  Polyester  acrylate. 
Use/Import  (G)  Polymer  component 
for  coating.  Import  range:  Confidential 


Importer.  Kuraray  International 
CorporatioiL 

Chemical  (S)  3-methyl-l.  3- 
butanedioL 

Uae/Import  (S)  Cosmetics.  Import 
range:  10-20  kg/yr. 

P89-219 

Manufacturer.  E.L  Du  Pont  De 
Nemours  ft  Co..  Inc. 

Chemical  (G)  Neub-alized  aryl-  alky 
organic  acid. 

Uae/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P89-240 

Manufacturer.  E.L  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical  (G)  Acrylic  copolymer 
ammonium  salt 

Uae/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P89-241 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Blocked  aromatic 
isocyanate. 

Use/Production.  (G)  Coating.  Prod, 
range:  ConfidentiaL 

P89-242 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Blocked  aromatic 
isocyante. 

Use/Production.  (G)  Coating.  Prod, 
range:  ConfidentiaL 


P8e-243 

Manufacturer.  The  Dow  Chemdal 
Company. 

Chemical  (G)  Blocked  aromatic 
isocyanate. 

Use/Production.  (G)  Coating.  Prod, 
range:  ConfidentiaL 

P88-244 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Blocked  aromatic 
isocyanate. 

Uae/Production.  (G)  Coating.  Prod, 
range:  ConfidentiaL 

P88-245 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Block  aromatic 
isocyanate. 

Uae/Production.  (G)  Coating.  Prod, 
range:  ConfidentiaL 

P88-246 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Block  aromatic 
isocyanate. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

Pa8-247 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Block  aromatic 
isocyanate. 

Use /Production.  (G)  Coating.  Prod, 
range:  ConfidentiaL 

Pa9-24B 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Block  aromatic 
isocyanate. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P 89-249 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Acrytic  solution 

polymer. 
Use /Production.  (G)  Open,  dispersive 

use.  Prod,  range:  ConfidentiaL 

P89-2S0 

Importer.  Shin-Estu  Silicones  of 
America,  Inc. 

Chemical  (G)  Organotin  compound. 

Use/Import.  (S)  Curing  catalyst 
Import  range:  400-600  kg/yr. 

P89-251 

Importer.  Shin-Estu  Silicones  of 
.  America,  Inc. 

Chemical  (G)  Organopolysiloxane. 
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Uae/Import.  (S)  Ingredient  for  silicone 
rubber  compounds.  Import  range:  1,000- 
3.000  kg/yr. 

P8e-2S2 

Importer.  Shin-Estu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Organopolysiloxane. 

Uae/Import.  (S)  Ingredient  for  coating. 
bnp<Ml  range:  3.000-5,000  kg/yr. 

P8»-2SS 

Manufacturer.  Reilly  Tar  &  Chemical 
Corporation. 

Chemical.  [G]  Organometallic 
heterocycle. 

Use/Production.  [G]  Intermediate. 
Prod,  range:  Confidential. 

P89-254 

Manufacturer.  K.C  Coatings,  Inc. 

Chemical.  (G)  Unsaturated  poly- 
amide  ether. 

Use/Production.  [S]  Base  resin  for 
printing  ink*.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5  g/kg  species  (Rat).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  moderate  species  (Rabbit). 
Mutagenicity:  negative. 

P89-255 

Importer.  Confidential. 
Chemical.  (G)  Polyacrylate  resin. 
Use/Import.  (S)  Intermediate.  Import 
range:  Confidential. 

P89-25e 

Manufacturer.  Confidential. 

Chemical.  [G]  Styrene  acrylate 
methacrylate. 

Use/Production.  (G)  Intermediate.  , 
Prod,  rangr.  Confidential 

P  89-257 

Importer.  Confidential. 

Chemical.  (G)  Polyamine  adduct  of 
epon  1001. 

Use/Import.  (S)  Hardener  for  epoxy. 
Import  range:  Confidential. 


Manufacturer.  Confidential 

Chemical.  (G)  Polyacrylate  resin. 

Use/Production.  (G)  Paint  Prod. 
range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Skin 
irritation:  moderate  species  (Rabbit). 
Mutagenicity:  negative. 


Manufacturer.  Ferro  Corporation — 
Bedford  Chem.  Div. 

Chemical.  (G)  Plastic  additive. 

Use/Production.  (S)  Plastic  additive. 
Prod.  Range:  Confidential. 

P8»-2eo    . 

Manufacturer.  Huls  America  Inc. 

Chemical  (G)  C12-C14  tert-alkyl 
amides. 

Use /Production.  (S)  Organic 
intermediate.  Prod,  range:  Confidential. 

P89-281 

Manufacturer.  Confidential 
Chemical.  (S)  Monisopropanol  amine; 

isophthalic  add;  cyclohexane 

dimethanol;  phosphorus  acid. 
Use /Production.  (G)  Pigment.  Prod. 

range:  150,000-400.000  kg/yr. 

P89-282 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acetate-acrylate 
copolymer. 

Use /Production.  (G)  Pressure 
sensitive  adhesive  emulsion.  Prod, 
range:  Confidential 

PI8-26S 

Manufacturer.  EJ.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Ethylene  copolymer. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P89-284 

Manufacturer.  E.L  Du  Pont  De 
Nemours  &  Co.,  Inc. 
Chemical.  (G)  Ethylene  copolymer. 


Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential 

P89-2CS 

Manufacturer.  EJ.  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical.  (G)  Etiiylene  copolymer. 

Use /Production.  (S)  Polymer  scrap. 
Prod,  range:  Confidential 


Manufacturer.  EJ.  Du  Pont  De 
Nemours  ft  Co..  Inc. 

Chemical.  (G)  Ethylene  copolymer. 

Use/Production.  (S)  Polymer  scrap. 
Prod,  range:  Confidential. 

P80-287 

Manufacturer.  E.L  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical.  (G)  Ethylene  polymer. 

Use/Production.  (S)  Polymer  scrap. 
Prod,  range:  Confidential 


Manufacturer.  Confidential. 

Chemical  (G)  Alkyl  amine. 

Use/Production.  (G)  Dispersive.  Prod, 
range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  5  g/kg  species  (Rat).  Eye 
irritation:  moderate  species  (Rabbit). 
Skin  irritation:  neglible  species  (Rabbit). 
Mutagenicity:  negative. 

Date:  Feliruaiy  3. 196% 
Steven  Newrlmis-Riiiii, 

Acting  Director,  Information  Management 
Division,  O^ice  of  Toxic  Suttstances. 
[FR  Doc.  3519  Filed  2-14-80;  8:45  am] 

MLUNO  CODE  WM-OMi 


FEDERAL  COMMUNICATIONS 
COMMISSK>N 

Applications  for  Consolidated  Hearing; 
MIctwel  P.  Stephens  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 
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City/i 


HtoNa 


MUOoctM* 
Na 


A. 

a 
c 


Ifchail  r  Tlniitwns 


be. 


Lociat  Grove.  0K_ 
LocuK  Grove.  OK.. 
Locust  Grove,  OK.. 


BPH-871124MK.. 
BPH-a7121SMD- 
BPH-871216MF.. 


t8su0  H^tdhQ  en/ Apfitlosnts  . 

1.  ComparalM.  A3.C  — 

2.  UMnHSeAAC 
H.    AppiOMli 

A.    WMtom  A.  Brownleed/b/a  Rudolph  RadtoCompeny.. 
B. 


1.  f=iMMiii.e 

2.  Mr»taMd.A 

3.  CompvatMa,  A3 

4.  UWnMie,A3 
HI. 


Rudolph.  Wl- 
Rudolph,  Wl.. 


BPH-ae0107NC. 
BPH-880107NE.. 


^w~o 


A. 

a 
c. 
o. 

E. 
F. 
& 
H 
I. 


aToN*MM>elat.d/b/a 


FfKMok  and  Naomi  C  Garkan  d/b/a  Bamegat  Broadcasting  Company- 
Bei  ConwnunicMlone,  LP. -. 


Fnnk 


and  Ifflrt  Golw  Anociotes« 


l^est  BHjadi  ssSng  Cowpany.. 


Ocean 
Ocean 
Ocean 
Ocean 
Ocean 
Ocean 
Ocean 
Ocean 
Ocean 


Acres.  NJ. 
Acres,  NJ. 
Acres.  NJ. 
Acres.  NJ.. 
Acres.  NJ. 
Acres.  NJ. 
Acres.  NJ. 
Acres.  NJ. 
Acres.  NJ. 


BPH-870417MA- 
BPH-870430NM. 
BPH-870430NN_ 
BPH-87(M30NO- 
BPH-C704aONR- 
BPH-67O430NS_ 
BPH-870430OC- 
BPH-87O430OM. 
BPH-870O0NP 
(PTOMOuely 
Oiamisted). 


-to 


lssu0  HsKMng  tnd  Aflptfctnts 

1.  Air  Hazard.  E 

2.  CompsrallM,  A.B.CAE.FAH 

3.  UMmale.  A3XXD£.F.G>1 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  die  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  qiiestion  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sb-eet.  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Ian  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

(FR  Doc.  8»-3S04  FUed  2-14-89: 8:45  am] 

BNJJNQ  COM  SriS-SMi 


FEDERAL  MARITIME  COMMISSION 
Agreeraent(s)  Fled 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733.  75  Stat  763. 46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  20  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  conunents  and  protests 
are  found  in  §  560.7  of  Title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Any  person  filing  a  conunent  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

/Agreement  No.:  202-008054-032. 

Title:  South  and  East  Afiica/U.S.A. 
Agreement. 

Parties:  - 


The  Bank  Line. 

Empresa  de  Navegacao  Intemacional 

(Navinter) 
Lykes  Bros.  Steamship  Co.,  Inc. 
P&O  Containers,  Ltd. 
Safbank  line,  Ltd.  (Safbank). 

Synopsis:  The  proposed  modification 
would  prohibit  members  lines  from 
entering  into  loyalty  contracts  or 
exercising  independent  action  on  any 
loyalty  contract  offered  by  the 
Conference. 

/^reement  No.:  202-009502-025. 

Title:  United  States/South  and  East 
Africa  Agreement 

Parties: 
The  Bank  Line. 
Empresa  de  Navegacao  Intemacional   . 

(Navinter) 
Lykes  Bros.  Steamship  Co..  Inc. 
P&O  Containers,  Ltd. 
Safbank  Line,  Ltd.  (Safbank). 

Synopsis:  The  proposed  modification 
would  prohibit  members  lines  from 
entering  into  loyalty  contracts  or 
exercising  independent  action  on  any 
loyalty  contract  offered  by  the 
Conference. 

Agreement  No.:  203-010999-003. 

Title:  Ecuador  Discussion  Agreement 

Parties:  \ 

United  States  Atlantic  and  Gulf/  ^ 

Ecuador  Freight  Association. 
Transportes  Navieros  Equatorianos. 
Gran  Golfo  Express. 
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Synops/s:  He  proposed  modiflcation 
would  add  Compania  Chilean  de 
Navigadon  as  an  Independent  Carrier 
Party  to  the  Agreement  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  232-011230. 

Title:  V.A.G.  Transport/Tecomar 
Reciprocal  Space  Charter  and  Sailing 
Agreement 

Parties: 
V.A.G  Transport  GmbR 
Tecomar  S.A. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  discuss, 
and  agree  upon  terms  and  conditions  of 
service.  It  would  also  permit  the  parties 
to  charter  space  and  slots  from  one 
another  and  to  rationalize  sailings  in  the 
trade  from  ports  in  Mexico  to  ports  on 
the  United  States  Atlantic  and  Gulf 
Coast 

By  Order  of  the  Federal  Maritime 
Conunission. 

Dated:  February  la  19ea 
loaaphCPdOdiis. 
Secretary. 

(PR  Doc  a»-3548  nied  2-14-88;  8:45  am] 
lOOMsns-svM 


IPsUUtNl  No.  Pfl  M] 

AiiMflun  Tniddno  At>ocUitlomi 
rtiniwr  isoDov  or  rMng  or  pranofi 

On  September  2, 1988,  the  Federal 
Maritime  Commission  ("Commission") 
served  a  "Notice  of  Filing  of  Petition"  in 
connection  with  a  filing  by  the  American 
Trucking  Associations  ("ATA").  That 
Petition  requested  that  the  Commission 
issue  an  order  to  show  cause  why 
carriers  serving  Pacific  Coast  ports 
should  not  be  ordered  to  cease  and 
desist  from  implementing  the  50-mile 
Container  Rules  at  those  particular 
ports. 

The  basis  for  the  Petition  was  the 
August  9. 1988.  decision  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  New  York  Shipping 
Association  v.  FMC,  854  F.2d  1338 
(1988).  affirming  the  Commission's  final 
decision  in  Docket  No.  81-11,  "50-Mile 
Container  Rules  "  Implementation  By 
Ocean  Common  Carriers  Serving  the 
U.S.  Atlantic  and  Gulf  Coast  Ports- 
Possible  Violations  of  the  Shipping  Act, 
1918,  2A  S.R.R.  411  (1987).  In  Docket  No. 
81-11,  the  Commission  determined  that 
rules  applicable  at  East  Coast  ports,  and 
which  the  ATA  alleges  are  similar  to 
those  at  Pacific  Coast  ports,  were 
violative  of  the  Shipping  Act  1916,  the 
Shipping  Act  of  1984.  and  the 
Intercoastal  Shipping  Act,  1933. 


Because  of  the  possibility  of  a  further 
rehearing  before  the  Court  of  Appeals  or 
review  on  writ  of  certiorari  by  the 
United  States  Supreme  Court  the 
Commission's  September  2. 1968,  Notice 
indicated  diat  ATA's  Petition  would  be 
held  in  abeyance. 

On  January  23, 1969.  the  United  States 
Supreme  Court  denied  certiorari  of  the 
lower  court's  decision  affirming  the 
Commission's  rulings  (see,  ILA  v.  FMC 
57  LW  3486).  In  view  of  the  Supreme 
Court's  denial  of  certiorari,  the 
Commission,  by  this  notice,  is  not 
seeking  comnents  on  ATA's  Petition. 

Therefore,  in  order  for  the 
Commission  to  make  a  thorough 
evaluation  of  the  Petition,  interested 
persons  are  requested  to  submit  views, 
arguments  or  data  on  the  Petition  no 
later  than  March  17, 1968.  Responses 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573-0001  in  an 
original  and  15  copies.  Responses  shall 
also  be  served  on  ATA's  counsel 
Kenneth  E.  Siegel  Esq.,  ATA  Litigation 
Center,  2200  N^  Road.  Alexandria, 
Virginia  22314  and  shall  include  an 
indication  that  service  has  been  made. 
Copies  of  the  Petition  are  available  at 
the  Washington,  DC  office  of  the 
Commission.  1100  L  Street  NW..  Room 
11101. 

By  the  Commiasion. 
loaaph  C  PaOdag, 
Secretary. 
[FR  Doc  88-3553  Filed  2-14-88:  8:45  am] 

I  COOK  tTlO-OI-ll 


FEDERAL  RESERVE  SYSTEM 

CtMMig*  in  Bank  Control;  Acquisitions 
of  StiarM  of  Banlcs  or  Banii  Holding 
Companies;  Thomas  W.  CoMMrt,  st  aL 

The  notifications  listed  below  have 
applied  under  the  Change  in  Bank 
Contix>l  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are  ' 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  1, 1988. 


A.  Federal  Reserve  Bank  of  Atluta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Sbeet  NW..  AUanta,  Georgia 
30303: 

1.  Thomas  W.  Colbert,  Forest 
Mississippi:  to  acquire  31.61  percoit  of 
the  voting  shares  of  Metropolitan 
Corporation.  Biloxi,  Mississippi,  and 
diereby  indirecdy  acquire  MetropoUtan 
National  Bank.  Biloxi.  Mississippt 

&  Federal  Reserve  Bank  of  CUcago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago.  Illinois 
60090: 

1.  LT.  Womack,  Lincoln.  Nebraska; 
Joseph  Polack.  Omaha.  Nebraska:  and 
M.  Victor  Monson.  Omaha.  Nebraska:  to 
each  acquire  8.87  percent  of  the  voting 
shares  of  Com  Belt  Bancorporation, 
Lincoln.  Nebraska,  and  thereby 
indirectly  acquire  Com  Belt  State  Bank. 
Correctionville,  Iowa,  and  Union 
National  Bank,  Massena,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  10, 1988. 
lemiiier  |.  loonaoB. 
Associate  Secretary  of  the  Board. 
[FR  Doc  88-3561  Filed  2-14-69;  8:45  am] 


GENERAL  SERVICES 
ADMINISTRATION 

Fadsfal  Talacommunlcations  System 
Maating/Hoartng  Impaired  and 
Spsoch-impalred  Needs 

Time  and  Date:  lOKX),  Thursday, 
Febraary  23. 1989. 

Place:  18th  and  F  Stieet  NW.. 
Washington.  DC.  Room  3210. 

Status:  Open. 

Matters  to  be  Considered:  GSA  will 
consider  issues  related  to  the  Federal 
telecommunications  system  and  the 
accessibility  needs  of  hearing-impared 
and  speech-impaired  individuals. 

Contact  Person  for  Reservations:  Leah 
Urcia.  566-0291. 

Dated:  February  7, 1969. 
Fkands  A.  McDooough, 
Deputy  Commissioner,  Federal  Information 
Resources  Management  Service. 
[FR  Doc  89-3565  Filed  2-14-88;  645  am] 

■HJJNa  COOC  MSS-M-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diseaae  Control 

I  Immunization 


Twenty>Third  I 
Conference;  Meeting 

Action:  Notice  of  Meeting — 23rd 
National  Immunization  Conference. 
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Federal,  Stete,  and  local  pablic  healdi 
officials,  as  well  as  representatives  from 
the  private  sector  who  are  involved  in 
the  organization  and  implementation  of 
immunization  activity,  will  participate. 

Time  and  Date:  Registration- 
Monday,  June  5, 1988. 

The  Program  is  scheduled  for  8:30 
a.m.-6  pjB.,  Tuesday,  June  6,  dmiugh 
Thursday,  June  8,  and  fiom  8:30  a.m.- 
11:30  a.m.  on  Friday,  June  9. 

Place:  Holiday  Inn — Embarcadero, 
San  Diego.  California,  (619)  232-3861. 

Status:  Open  to  public  l^ted  only  by 
available  space. 

Matters  to  be  Discussed:  Current 
status  of  the  epidemiology,  prevention, 
and  control  of  vaccine-preventable 
diseases. 

Contact  Person  for  More  Information: 
Mr.  Conrad  P.  Ferrara,  Program  Support 
Section,  Division  of  Immunization, 
Center  for  Prevention  Services,  Centers 
for  Disease  Control  Atianta,  Georgia 
30333.  Telephone:  FTS  236-1836; 
Commerdak  (404)  639-183& 

Dated  Janoaiy  27, 1968. 
EMalffiyar. 

Associate  Director  for  Policy  Coordinatioiu 
Centers  for  Diseaae  Control 

[FR  Doc  88-3462  Filed  2-14-88;  6:45  am] 
;4M 


Public  HeaHh  Conference  on  Recorde 
and  Statistics;  Meeting 

action:  Notice  of  meeting. 

The  Centers  for  Disease  Control 
announces  the  dates  and  otiier 
information  for  the  following  conference 
scheduled  to  assemble  during  the  month 
of  July  1989. 

Name:  22nd  National  Meeting  of  the 
Public  Health  Conference  on  Records 
and  Statistics. 

Time  and  Date:  SiJO  am-5:00  pm.  July 
17  and  16,  and  9M)  ani-3.-00  pm,  July  19, 
1989. 

Place:  Mayflower  Hotel.  1127 
Connecticut  Avenue  NW.,  Washington. 
DC  20036. 

Status-  Open  (registration  required, 
however,  there  is  no  registration  fee). 

Purpose:  The  theme  "Challenges  for 
Public  Health  Statistics  in  the  1990's" 
will  focus  on  the  demands  on  health 
statistics  for  use  in  planning  and 
evaluating  health  program  strategies. 
Public  health  issues  covered  will  be 
Promotion  and  Prevention,  Surveillance 
and  Epidemiology,  and  Targeting 
Services.  A  broad  spectrum  of  topics 
pertinent  to  current  and  future  public 
health  concerns  will  be  covered. 

Contact  Person  for  More  Information: 
Substantive  program  and  registration 
information  of  the  meeting  may  be 


obtained  from  Nancy  G.  Hamilton. 
Public  Health  Conference  on  Records 
and  Statistics,  Office  of  Planning  and 
Extramural  Programs,  National  Center 
for  Health  Statistics,  Room  2-12,  Center 
Building,  3700  East  West  Highway, 
HyattsviUe,  Maryland  20782,  telephone 
(301)  436-7122. 

Dated:  February  9, 1988. 
ElvinHayar. 

Associate  Director  for  Policy  Cooniination, 
Centers  for  Disease  Omtrol. 
[FR  Doc  89-3484  Filed  2-14-68;  6:45  am] 
I  COW  411 


Food  and  Drug  Administration 
lOodiet  Na  89M-0003] 

CoMagan  Corp^  Pramarfcet  Approval  of 
Blograft 


Vessel  Sanitation  Program;  Meeting 

action:  Notice  of  public  meeting 
between  the  Centers  for  Disease  Control 
(CDC)  and  the  cruise  ship  industry, 
private  sanitation  consultants,  and  odier 
interested  parties. 

Time  and  Date:  9:00  ajn. — 
Wednesday,  March  8, 1968. 

Place:  Miami  Port  Authority. 
Passenger  Terminal  No.  10, 1007  Nordi 
American  Way,  Miami,  Florida. 

Status:  Open  to  the  public  for 
participation,  comment  and 
observation,  limited  only  by  space 
available. 

SUPPtEMCNTARY  MFOMIATION:  As  part 
of  the  Vessel  Sanitation  Program,  CDC 
conducts  pubic  meetings  with  members 
of  the  cruise  ship  industry,  private 
sanitation  consultants,  and  other 
interested  parties.  This  meeting  is  a 
continuation  of  a  series  of  public 
meetings. 

Matters  to  be  Considered:  Experience 
to  date  with  the  operation  of  the  Vessel 
Sanitation  Program  including  a  review 
of  the  results  of  vessel  sanitation 
inspections;  changes  in  the  method  of 
reporting  the  results  of  sanitation 
inspections;  and  proposed  revisions  to 
the  Vessel  Sanitation  Program 
Operations  Manual. 

For  a  period  of  15  days  following  the 
meeting,  through  March  23, 1989,  the 
official  record  of  the  meeting  will  remain 
open  so  that  additional  material  or 
comments  may  be  submitted  to  be  made 
part  of  the  record  of  the  meeting. 

Contact  Person  for  More  Information: 
Woodrow  Garrett  Special  Programs 
Group,  Center  for  Environmental  Health 
and  Injury  Control  CDC,  Atlanta,  * 

Georgia  30333.  Telephone:  FTS:  23ft- 
4595;  Commercial:  (404)  488-4595, 

Dated:  February  9, 1989. 
□vin  Hilyer, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 
[FR  Doc  89-3483  Filed  2-14-S9;  8:45  am] 
■NXMO  CODE  41M-1S-M 


agency:  Food  and  Drug  AdministratitHi. 
action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  ita 
approval  of  the  application  by  Collagen 
Corp.,  Palo  Alto.  CA.  for  premarket 
approval  under  the  Medical  Device 
Amendments  of  1976,  of  Alveform™ 
Biograft  After  reviewing  the 
recommendation  of  the  General  and 
Plastic  Surgery  Devices  Panel  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant 
by  letter  of  October  2a  196a  of  the 
approval  of  die  application. 
DATE  Petitions  for  administrative 
review  by  March  17, 1989. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20657. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  J.  Callahan,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring.  MD 
20910.  301-427-7156. 
SUFPIEMENTARY  INFORMATION:  On 

December  11, 198a  Collagen  Corp.,  Palo 
Alto,  CA  94303-3334.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Alveoform'"*  Biograft  The 
device  is  composed  of  hydroxyapatite 
particles  which  are  bound  together  with 
fibrillar  collagen,  and  is  indicated  for 
the  augmentation  or  reconstruction  of 
the  atrophic  mandible  and/or  maxilla. 

On  May  29, 1987,  the  General  and 
Plastic  Surgery  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and  - 
recommended  approval  of  the 
application.  On  October  2a  198a  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Acting  Director  of 
the  Office  of  Device  Evaluation,  CDRR 

A  summary  of  the  safety  and  ^ 

efiectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  pubUc  inspection  at 
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CDRH— contact  Thomas  ].  Callahan, 
address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
3eOe(g]),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  on  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  i  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  granU  the 
I  etition.  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  March  17, 1989.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  «vith  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555,  571  (21 
U.S.C  3eOe(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  February  a,  1989. 
WaltOT  B.  GvndakOT. 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 
[FR  Doc  88-3493  Piled  2-14-89;  8:45  am] 
I  coot  4tM-»1-« 


PubHc  HMHh  ServlM 

Delegrtlon  of  Authority;  Administrator, 
noann  nasowvaa  ana  sarvicva 


Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Health  on  January  14. 1981,  by  the 
Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Health  has  delegated  to  the 
Administrator.  Health  Resources  and 
Services  Administratioiu  all  of  the 
authorities  under  Title  m.  Part  H.  of  the 
Public  Health  Service  Act.  as  amended, 
pertaining  to  Organ  Transplants, 
excluding  the  authorities  to  issue 
re^ilations,  to  submit  reports  to 
Congress  or  a  congressional  committee, 
to  establish  advisory  committees  or 
councils,  or  to  appoint  members  to 
advisory  committees  or  councils.  Also 
excluded  was  the  authority  under 
section  373(b)  (42  U.S.C  274b)  pertaining 
to  the  Bone  Marrow  Registry. 

Redelegation 

This  authority  may  be  redelegated. 

Effective  Date 

This  delegation  was  effective  on 
February  2. 1980. 

Date:  February  2. 1989. 
RolMrt  E.  Windom. 
Aasiatant  Secretary  for  Health. 
[FR  Doc.  8»-3547  Filed  2-14-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

fliaaaii  of  Land  llMianamant 

[NM-010-OP9-01M] 

EXianaion  or  i*UDa6  wonanani  i  miuu 
for  tiM  Molyeorp  QuMMupa  Mountain 
TaHinga  Olapoaal  FteMty  Draft 
Envlronmantal  Impact  Statomant  (EIS) 

aoincy:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  extension  of  public 

comment  period. 


Land  Management,  Albuquerque  District 
Office.  435  Montano  NE„  Albuquerque. 
New  Mexico  87107. 
PON  RNm«N  MPOmiATION  CONTACT: 
Kent  Hamilton,  Bureau  of  Land 
Management,  Albuquerque  District 
Office,  435  Montano  NE.,  Albuquerque. 
New  Mexico  87107.  telephone 
commercial  (505)  761-4546.  FTS  474- 
4546. 
Date:  February  9. 19ea 

Patricia  B.  McUan. 

Associate  District  Manager. 

[FR  Doc.  8»-3S03  FUml  2-14-88;  8:45  am] 


:  The  Bureau  of  Land 
Management  Albuquerque  District 
announces  the  extension  of  the  public 
review  and  comment  period  for  the 
Molyeorp  Guadalupe  Mountain  Tailings 
Disposal  Facility  DEIS. 
DATC  Written  comments  on  the  Draft 
EIS  will  be  accepted  if  they  are 
submitted  or  post-marked  no  later  than 
March  9, 1989. 

ADONSaa:  Conunents  should  be  sent  to 
Robert  Dale,  District  Manager,  Bureau  of 


Final    Waatam  Oregon  Program 
Management  of  CompaMng 
VagataMon;  Environmental  Impact 
Statement;  AvaHabiHty 

AOCNCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  availability  of  the 
final  environmental  impact  statement 
for  Western  Oregon  Management  of 
Competing  Vegetation  and  request  for 
comments  to  be  used  in  development  of 
the  proposed  decision. 


r.  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Department  of  the 
Interior  has  prepared  a  Final 
Environmental  Impact  Statement  for 
Management  of  Competing  Vegetation 
on  lands  in  western  Oregon.  The 
proposal  involves  implementing  a 
vegetation  management  program  on 
approximately  1.8  million  acres  of  public 
lands  administered  by  the  Bureau  of 
Land  Management 

SUPPinMNTARV  WrONMATION:  The  EIS 
examines  the  proposed  action  to  use  a 
selection  of  vegetation  management 
methods,  including  mechanical 
chemical  biological  and  thermal  to 
control  competing  vegetation  on  public 
forest  lands  in  western  Oregon.  The  EIS 
also  examines  seven  alternatives  which 
emphasize  or  eliminate  use  of  particular 
methods. 

Seventy-nine  comment  letters  on  the 
draft  EIS  and  supplement  to  the  draft 
EIS  were  received  and  have  been 
included  in  the  Final  EIS  along  with 
ELM'S  responses  to  those  comments. 
Text  changes  in  response  to  public  and 
peer  review  comments  have  been 
incorporated  into  the  Hnal  EIS. 
DATCa:  A  60-day  public  review  and 
comment  period  on  the  Final  EIS  will 
end  on  April  18. 1989.  The  public  is 
encouraged  to  use  this  extended  review 
period  to  prepare  and  submit  comments 
to  be  used  by  the  BLM  in  developing  a 
proposed  decision.  The  resulting 
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proposed  decision  will  be  made 
available  to  the  public  for  review  and 
comment  prior  to  preparation  and 
issuance  of  a  final  decision  document 
LOCATIONS:  Reading  copies  and  a 
limited  number  of  individual  copies  of 
the  Final  EIS  are  available  in  Ch«gon 
BLM  Offices  in  Portland.  Salem, 
miamook.  Eugene.  Roseburg.  Coos  Bay. 
Medford.  iGamath  Falls,  and  Lakeview. 

FOn  FURTHDI  MPOMNATION  CONTACT: 
Tom  Aufentiiie.  Branch  of  Forestiy.  BLM 
Oregon  State  Office.  P.O.  Box  2965. 
Portiand,  Oregon  97208.  Telephone  (503) 
231-8834. 

Dated  February  1. 1989. 
Chailaa  W.  LuKlwr. 

Stale  Director,  Oregon/Washington. 
(FR  Do&  88-3550  Filed  ^-14-a9;  8:45  am] 


[Of)-«42-0»^730-12:  GP9-119] 

FWng  Of  Plata  Of  Survey;  Dragon/ 
Wi 


agency:  Bureau  of  Land  Management 

Interior. 

ACTNM:  Notice. 


r.  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  PorUand,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

WiDametta  Meridian 

Oregon 

T.  8  Sm  R.  2  Em  approved  December  2. 1988 
T.  20  &,  R.  4  W.,  approved  December  2. 

1988 
T.  22  S..  R.  7  W.,  approved  Decend>er  23, 

1988 
T.  17  8..  R.  2  E..  approved  December  23. 

1988 
T.  14  S.,  R.  8  W..  approved  January  6, 1989 
T.  8  S..  R.  44  £.,  approved  Janoaiy  20. 1980 
Washington 

T.  38  N..  R.  20  £..  ai^iroved  September  Sa 

1988 
T.  7  N..  R.  IB  R,  i^qiToved  January  20, 1988 

If  |Mt>tests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  ttie 
filing  will  be  stayed  pending 
consideration  of  the  protesUs).  A  plat 
will  not  be  officially  filed  imtU  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  opea 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management  825  NE 
Multnomah,  Portland.  Oregon  97206,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(8)  may  be  obtained  from  Uie  above 
office  iqx)n  required  payment  A  person 


or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  IMrector, 
Bureau  of  Land  Management  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

llie  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONT  ACT 

Bureau  of  Land  Management  825  N.E. 
Multaiomah  Street  P.O.  Box  2965. 
Portland,  Oregon  97208. 
Dated:  Febmaiy  8, 1988. 
B.  UVeDe  Black. 

Chief,  Branch  of  Lands  and  Minerals 
Gyrations. 
[FR  Doc.  89-3488  Filed  2-14-88: 8:45  am] 

BRIMQ  COK  4310-SS-M 


National  Peril  Sarvica 

Concaaelon  Contract  Negotiation; 
International  Laiaura  Noatai  Ltd. 

agency:  National  Park  Service.  Interior. 
action:  Public  notice. 


;  Public  notice  is  hereby  given 
that  the  National  Paric  Service  proposes 
to  negotiate  a  concession  contract  with 
International  Leisure  Hosts.  Ltd. 
authorizing  it  to  continue  to  provide 
camping,  food,  retail  merchandising,  and 
gasoline  facilities  and  services  for  the 
public  at  John  D.  Rockefeller  Memorial 
Parkway.  Wyoming  for  a  period  of  up  to 
twenty  years  from  January  1. 1990 
through  December  31. 2009. 
EFFECTIVE  DATE:  May  16, 1989. 
ADOREtt.  Interested  parties  should 
contact  the  Regional  Director.  Rocky 
Mountain  Region.  P.O.  Box  25287, 
Denver.  Colorado  80225-0287.  for 
information  as  to  the  requirements  of 
the  pn^Kised  contract 
aUPFlBKNTARY  RgORMATION.  Illis 
piroposed  contract  requires  a 
construction  and  improvement  program. 
The  construction  and  improvement 
program  required  was  previously 
addressed  in  the  Environmental  Review 
of  Assessment  of  Alternatives,  approved 
November  6, 1979.  that  was  prepared  in 
conjunction  with  the  Development 
Concept  Plan  for  John  D.  Rockefeller.  Jr. 
Memorial  Parkway. 

International  Leisure  Hosts,  has  been 
conducting  certain  tolerations  under  the 
immediate  supervision  of  the 
Superintendent  Grand  Teton  National 


Park.  (307)  733-2880,  pursuant' to  a  U.S. 
Forest  Service  Special  Use  Permit  whidi 
expires  by  limitation  of  time  on 
December  31. 1966.  The  permittee  is 
being  administratively  granted  a 
preference  in  the  nature  of  that  granted 
to  satisfactory  concessioners  under  16 
U.S.C.  20.  provided  that  the  permittee 
submits  a  responsive  proposal 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal 
including  that  of  International  Leisure 
Hosts,  must  be  postmariced  or  hand 
delivered  on  or  before  the  ninetieth 
(90th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Date:  February  a  1989. 
Lotnine  Mintzmyer, 

Regional  Director,  Rocky  Mountain  Region. 
pit  Doc  89-3552  Filed  2-14-88.  8:45  am] 


Upper  Datanrara  CItizana  Adviaory 
Councfl;  Meeting 

agency:  National  Park  Service.  Interior. 
action:  Notice  of  meeting. 

SUMHAIIY:  This  notice  sets  forth  tiie  date 
of  the  forthcoming  meeting  of  the  Uppa 
Delaware  Citizens  Advisory  CoundL 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 

date:  February  24. 1989,  7J>.M.> 

Inclement  Weather  Reschedule  Date: 
March  la  1989. 

ADDRESS:  Town  of  Tusten  Hall 
Narrowsbiug.  New  York. 


FOR  FURTMER  RMNUaATION  CONTACT: 
John  T.  Hutzky.  Superintendent;  Upper 
Delaware  Sceoic  and  Recreational  River 
P.O.  Box  C.  Nainowsburg.  NY  12765- 
0150;  717-72»-KSl. 
SUPPIEMENTARY  arORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Park^jand 
Recreation  Act  of  1978.  Pub.  L  95-625. 
16  U.S.C  1724  note,  to  encourage 
mnYimiim  public  involvement  in  the 
development  and  implementation  of  die 
plans  and  programs  authorized  by  the 
Act  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  Yoiii  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  region.  Tlie  agenda  for  the 
meeting  will  cover  a  summary  report  of 


*  AnnouncemenU  erf  canoeUatioo  due  to 
indement  weatiMr  will  be  made  by  radio  sUtiaa* 
WDNH  WDLC.  WSUL  and  WV06. 
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the  ttM  recfattonal  season  and 
adainistntivc  buakiaaa.  tnclucting 
membership  and  cfaarter  renewaL 

The  meeting  witt  be  open  to  die 
public.  Anjr  —mbar  of  the  pnbUc  may 
file  wHh  Ike  Coanctt  a  written  statement 
conoecniB§  agiMda  IIhh>  TIw  itatciuent 
shouM  be  addraaaed  to  tfw  Upper 
Delaware  CMMoa  Adviaory  Coaocil. 
P.O.  Box  81  Nairawsbog,  NY  127M. 
Minutea  oi  the  neetiBg  wiH  be  available 
for  inspacttsB  ioar  amaks  after  tke 
meetki^.  al  the  per»aweB>  beadqoarlera 
of  the  Uppar  Dekiwaia  Soanic  wad 
Recreatkiaal  Uvet;  Rhrer  Road,  1% 
miles  Borvi  ci  NanowHiaiiB.  Maw  Yonc 
Diiiiiaar.aB  Towaiilp,  ^nn>3rtvaBia. 

Dated  February  7.  IMR. 
Al«:Goiild. 

Deputy  Hagianal  Unctar,  AikMdiamtic 
Region. 
[FR  Doc.  80-3540  Filed  2-14-«lilEit6  aa^ 


INTERNATIONAL  TRADE 
C( 


('^ 


Nastt-ani 


Utalif  fenpflclof  EC  OowiMiMtf 

AOlNGve  IMted  Stotea  brtemotional 
Trade  CommiaakHU 


iLikalyiaipKtafBC 
Government  procurement  ioMiati 
affecting  exdMdad  aactors. 


n  Following  receipt  on 
November  tS,  ttBB,  of  a  request  from 
U.S.  "Rvde  RepieieutatKe  at  the 
difBctiaii  of  the  President,  the 
Commission  institated  fnvest^Btf on  No. 
332-288  under  section  332tg)  of  the  Tariff 
Act  of  MM  (H  U&C  n»W)  feriha 
pioposs  ef  psovidtai  a  report  OB  EC 
govsw— t  pros— a«t  hdtlalires 
affedtat  nclats  iwt  have  preivioaslr 


been  efiedivalp  doaad  t»  al 
intamatteoalftadwdlagiitra-BO 
conpaMiOD-~BaflMijr,  flle 

tele 


fi  uumwltf  refaned  to  as  the  "eaduded 

sectors." 

More  spedfically.  USIH  raquestad 
that  the  Commission  provide  a  report 
containing  the  fbttowing  faifoimation: 

1.  A  review  of  studies  on  ths  likely 
impact  ofexdnded  sector  procurement 
initiatives  beiDg  considered  In  ih»  1982 
process.  In  particatar,  any  Independent 
European  research  on  these  matters; 

2.  An  anatfsis  of  each  axcfatded  sector 
coverage: 


3l  A  review  of  canenl  procureaent 
laws,  pobdes  and  psactioes  in  each  EC 
menAier  slate: 

4.  A  reporting  of  sales  levda  by 
country  ol  origin  far  exchsded  sector 
prodacls  in  aiqor  noa-pradaciag 
markete  avtside  tka  UnHed  States  and 
EC: 

5.  A  reporting  of  sales  levels  of 
domestic  styplieta  and  naior  foreign 
suppliera  in  eack  EC  country  under 
current  arrangeaeBts: 

e.  An^ysis  of  indastry  attribotes 
affecting  Ibtt  rwaspetitive  enviioanent  in 
the  excluded  sectors;  and 

7.  Pft^wata*  of  trade  creation  and 
trade  divusion  under  alternative 
scenarios  (to  be  sopplkd  by  USTR)  Cor 
1982  excluded  sector  ptocuremeat  rules. 

USTR  has  modified  its  original 
request  to  ask  that  the  Commission 
submit  its  report  not  later  than  fune  15, 
1989. 

■rFWTIVI  date:  December  3a  1988. 
TOR  WJWTIMH  MFORMATKNt OOMT ACTI 
loseph  Francois  (202)  252-1229  or 
Donald  Rousslang  (202)  252-1223. 
Research  Division,  Office  of  BcsBoaries. 
U.S.  International  Trade  Commission, 
Washiiqilasi,  DC  aM38u 

PUBUC  HEAIIB4G:  TIh  Cboniaaiaa 
will  hold  a  public  bearing  on  this 
investigation  at  the  United  States 
Intematioaal  Trade  Commission 
Building,  500  E  Street.  SW.  Washington. 
DC  beginning  st  9*^0  a  ju.  on  March  23, 
1888:  AO  persons  shall  have  the  right  to 
appear  in  person  or  to  be  represented  by 
counsel,  to  present  [nforma&>n.  and  to 
be  heard.  Parsons  wishing  to  appear  at 
the  pnbHc  hearing  should  file  reqaests  to 
appear  and  should  file  prehearing  brie£» 
(original  and  14  copies)  widi  the 
Solitary,  US.  fiotematfonal  Trade 
Commission,  500  E  Street.  SW.. 
Washington,  DC  20436,  no  later  than 
noon,  March  8^  1988.  Porsons  with 
mobility  kspataaaBts  who  wffl  need 
special  assjstsnro  ia  gainiBg  access  to 
the  Commiosiwi  sfcoaid  cortoct  the 
Office  of  tkm  Oocsetaty  a<  (888)  2W-100a 

WRirRN  SUnOSSION:  htetested 
persons  are  invited  to  t 
statemaalB  omtBuaki^iba  Battsn  lo  be 
sddressedini 


InfonnaitioB"  at  tlw  top^  AB 
requesting  coaMsnUal 


of  the  Commission's  Ruim  ofPraelioe 
ondAocartuvtlSCnaBL^AU  - 
wriMan  sahodasioHa.  axoapt  far 
confidential  haafcisss  iaiamatfan.  will 
be  made  availaUs  for  iaapecten  by 


interested  persons  in  die  Office  of  the 
Secretary  to  the  Conasission.  To  be 
assured  oioonaideratioa  by  ttie 
Commissiao.  wiiCleB  statements  rriating 
to  the  Conasiasion's  report  and  poet- 
hearing  briefs  riKmkt  be  sabmitted  at 
the  eartiest  practical  date  and  ^oaM  ba 
received  no  later  than  April  7.  I988i  AD 
suhtaissiesis  sfaootd  be  addressed  to  the 
Seciatary  to  the  Ciiiaailnsfon  at  the 
CommiasioB's  office  in  Washington.  DC 
Hearing  inqpairad  persons  are  advised 
that  infisMSttua  oothia  SMftlercan  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
252-1810. 

By  order  of  the  Commissioik 

Issued:  Febraety  flc  ItBO: 
ICenarthB.M— on, 
Secretary. 
[PR  D«ie.  80-3577  Piled  ia-14-80;  8M  am) 


Nee.  701-TA-283  ani  288 
(Final),  snd  InvsstlQsMons  Noa.  731-TA-412 


Industrial  Belts  From  laraai^  at  aL 

AMNCv:  United  SUIes  Inlematianal 
Trade  GoauBiaaion. 

ACIMMK  faiatitatkm  of  final  antidBBiping 
investigatioaa  and  adndalfag  of  a 
hearing  to  be  hrid  in  coonectian  with 
the  investigations. 

auitoUMlY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidampiqg  iutesUiations  Nba.  731- 
TA-412  (Final)  (brairi),  791-TA-419 
(Final)  (Italy),  731-TA-414  (Final) 
Oapan),  731-TA-415  (FEna!)  (SIngapttte). 
731-TA-418  (Final)  (South  Korea).  731- 
TA-417)  (Final)  (Taiwan).  731-TA-418 
(Final)  (United  Kii«doa).  and  731-TAr- 
418  (Final)  (Waat  GcnMay)  onder 
section  735(b)  of  the  Tariff  Act  of  1890 
(19  U.SX.  laTadfb))  ftbe  act)  to 
determine  whether  an  industry  in  the 
United  States  Is  materially  injuied,  or  is 
threatansd  witfi  saatestol  Jnjary.  er  die 
estaWialMOTrtolaniadaaatyintfae 
United  Stoles  ia  BMtesiaHy  retarded,  by 
reason  of  imparts  froai  Israel.  Haly. 
Japaa  Singapore.  South  Korea.  Taiwan, 
die  Unltod  iCii«daBB.  and  Weal  i 
«f  induatiial  belta.*  provided  far  in 


'  The  ■•fdundiM  ooverad  bjr  ikm* 

■yndmooM  lMlta.iaaad  belta.  and  flat  haitk  in 
part  or  tfhoUy  or  robber  or  ptuOc.  aid  coatainina 


coideri 

loaa>  brila.  ar  la  boltias  ia  laasAa  ar  Haha  Thaae 
Iniinllaithan  tHchda  cnBvayw  bail*  and 
autoaMtf««  beta  at  i*«fl  aa  front  aasbia  iHve  belta 
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subheadings  4010.10.10,  4010.10.50, 
5910.00.10,  and  5910.00.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (items  358.02,  358.06, 
358.08.  3258.09,  358.11,  358.14.  358.16, 
657.25.  and  773.35  of  the  Tariff 
Schedules  of  the  United  States),  that 
have  been  foimd  by  the  Department  of 
Commerce,  in  preliminary 
determinations,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
Unless  the  investigations  are  extended. 
Commerce  will  make  its  final  LTFV 
determinations  on  or  before  April  11, 
1989,  and  the  Commission  will  its  make 
final  injury  determinations  by  May  31, 
1989  (see  sections  735(a)  and  735(b)  of 
the  act  (19  U.S.C  1673d(a)  and  1673d(b)). 

In  addition,  the  Commission  hereby 
gives  notice  of  its  intention  to  conduct 
its  final  countervailing  duty 
investigations  Nos.  710-TA-293  (Final) 
(Israel)  and  701-TA-295  (Final)  (South 
Korea),  which  were  instituted  effective 
December  2, 1988  (53  FR  52517, 
December  28, 1988),  concurrently  with 
its  antidumping  investigations. 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  considt  the  Commission's 
rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207 
as  amended.  53  FR  33041  et  seq.  (August 
29, 1988)),  and  part  201,  subparts  A 
through  E  (19  CFR  part  201). 
EFFECnvc  DATE  February  1, 1989. 
FOR  FURTHER  NIFORMATION  CONTACR 
Tedford  Briggs  (202-252-1181  ),,Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW^ 
Washington.  DC  20438.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUFPLEMCNTARV  MFOmiATIOH: 
Background. — ^These  antidimiping 
investigations  are  being  instituted  as  a 
result  of  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  industrial 
belts  from  Israel  Italy,  Japan  Singapore, 
South  Korea,  Taiwan,  the  United 
Kingdom,  and  West  Germany  are  being 
sold  in  the  United  States  at  less  than  f^ 
value  within  the  meaning  of  section  731 
of  the  act  (19  U.S.C.  1673).  The 
investigations  were  requested  in  a 


found  on  equipment  powered  by  internal 
combustion  engine*,  including  tnicka.  tcactota, 
buaea.  and  left  truck*. 


petition  filed  on  June  30. 1988,  by  The 
Gates  Rubber  Co.,  Denver,  CO.  In 
response  to  that  petition  the 
Commission  conducted  preliminary 
antidiunping  investigations  and.  on  the 
basis  of  information  developed  during 
the  course  of  those  investigations 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  the  subject  merchandise 
(53  FR  32478.  August  25, 1986). 

Participation  in  the  investigations. — 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11],  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list.— Pvisuant  to  S  201.11(d) 
of  the  Commission's  rules  (19  CFR 
S  201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  e)q>iration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  {{  201.16(c)  and 
207.3,  as  amended  (53  FR  33041  et  seq. 
(August  29. 1988)),  of  the  rules  (19  CFR 
201.16(c)  and  207.3),  each  docimient  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document  The 
Secretary  will  not  accept  a  doounent  for 
filing  without  a  certificate  of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order. — Pureuant  to  {207.7(a) 
of  the  Commission's  rules  (19  CFR 
207.7(a)  as  amended.  53  FR  33041  et  seq. 
(August  29. 1988)).  the  Secretary  will 
make  available  business  proprietary 
information  gathered  in  these  final 
investigations  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Registw.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  business 
proprietary  information  imder  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 


authorized  to  receive  such  information 
imder  a  protective  order. 

Staff  report — ^The  prehearing  staff 
report  in  these  investigations  will  be 
placed  in  the  nonpublic  record  on  April 
14, 1989,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  S  207.21  of 
the  Commission's  rules  (19  CFR  207.21). 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  these 
investigations  beginning  at  9:30  a.m.  on 
April  27. 1989,  at  the  U.S.  International 
Trade  Commission  Building,  500  E  Street 
SW..  Washington.  DC  Requests  to 
appear  at  the  hearing  shoiild  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  later  tluin  the  close  of 
business  (5:15  pjn.)  on  April  14. 1989.  All 
persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
9-.30  a.m.  on  April  21, 1989,  at  the  U.S. 
International  "Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  April  24, 1989.  The 
hearing  vnU  be  a  consolidated 
proceeding  for  the  coimtervailing  and 
antidumping  investigations. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  stunmaiy  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearing  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
business  proprietary  materials  must  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
S  207.6(b)(2)  of  the  Commission's  rules 
(19  CFR  201.6(b)(2)). 

Written  submissions. — ^All  legal 
argiunents,  economic  analyses,  and 
factual  materials  relevant  to  the  pubUc 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  i  207 JZ2  of  the 
Commission's  rules  (19  CFR  207.22). 
Posthearing  briefs  must  conform  with 
the  provisions  of  \  207.24  (19  CFR 
207.24)  and  must  be  submitted  not  later 
than  the  close  of  business  on  May  3, 
1988.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  m  before 
May  3, 1989. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Conunission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
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propriaivy  date  wii  be  avaitoble  lor 
public  inipectioii  daring  ragnler 
biuiiMse  hoan  (MS  a^.  to  Snft  pjn.)  in 
th«  Office  of  tkc  Saastary  to  Ihe 
Conariasloa. 

Any  iafvaiatkai  far  wfcich  bai<new 
prapcletary  ttaar»aiit  ia  deskad  OMtt  be 
■ubaittted  Mparataty.  Tbe  wwakips  aod 

clearly  1 

InfooMllaD.'*] 

■ubniMiaaa  and  tequeata  far  I 

proptiataiy  tieetment  BBal  i 

with  the  leiiiili—nta  af  ||  SOL*  and 

207  J  ol  the  Coodaaioa'B  rafaa  (19  CFR 

201.8  and  207.7). 

Partiee  whkb  obtain  diadoawe  of 
buaiaeaa  propriaUry  infcfiation 
pursuant  to  1 107 Jfa)  of  the 
Comndsaian's  ndaa  (19  CFR  207  Jta)  aa 
amended.  S3  FR  aSMl  e<  anqi  (AogDBt  2a 
1968))  Bay  ujnaneut  oa  sncb 
informattoa  in  their  prehearing  and 
posthearing  briefa.  mi  Bay  abo  file 
additional  writtm  coBBMirta  oa  such 
infoiBaCioa  no  latar  Ubb  May  a.  19M. 
Such  additional  oonDaeota  Boat  be 
limited  te  oomawBla  oo  baainera 
proprietary  infnrsMtiw  ie«»i»ed  in  or 
after  the  poatbeering  briefi. 

AiiBOiity.  TiiaM  tn  vBitifitioiw  an  hcing 
coadactad  MKlir  autkofMy  of  *i  Tariff  Ad  of 
lan  iMa  Vn.  nia  aaMat  i»  pabMM 
punaBil  ta  I  a9  JS  oi  Ite  CoaniHiaa'a 
nilM(19CFSaiVJ0). 


rlAlSBR 

By  oroir  or  die  OMnmiMioit. 

Secretary: 

(FR  Doc  8B-3S7B  FOad  ^■14-M;  8:45  am] 


[ln»aaWgaMiMi  Nol  7S1-TA-4M  (FlnalU 
Certain  Uoht-Waled  flw  iBwiB 


AOnev:  Uailad  States  fadematioaal 
Trade  Coauaiaaioa. 


iFKcnvi  BOTK  lannary  12.  IflgQ. 


Olympia  DeRoee  Hend  (209-2S2-118Z). 
Office  of  Inveslifetions,  U^ 
Intamatteoal  lyade  Coanalasion,  500  B 
Street  8W^  Weefaii«ton.  DC  29I3& 
Hearing  Impsiied  individnals  are 
adviaed  tbet  tafafmetlon  on  thia  Batter 
can  be  obtained  by  contacting  the 
Commission's  TDD  tsmiaat  on  208-252- 
18ia  Arsons  with  BMfaUity  iapeirBenta 
who  aritt  need  special  aasistance  in 
gaining  access  to  the  CoBBissioQ 
should  contact  die  Office  of  the 
Secretary  at  203-2S2-100a 


[Effective 
November  21. 19011  tte  CosMoission 
instituted  the  sabfsct  investigation  and 
established  a  schednle  for  its  cowhici 
(53  PR  50S08.  Deceaber  4,  MOB). 
Subasqnsntly.  Ike  DspajInieiH  of 
Commerce  extended  liw  dale  for  its 
final  daleiBiuatioii  in  the  investigation 
from  )anaary  SO,  1909  to  March  SI,  1900 
(54  PR  noa  lannaiv  12. 1909).  The 
Comorissioa.  Iheisfoie.  ie  revising  its 
schedule  in  the  teveetigetioa  to  conform 
with  Ceaaaeroe's  aew  schsdale. 

The  CoBBBisalan's  scbedale  for  the 
investigBllea  ie  reviaed  as  fottows:  &e 
deadhna  for  fllta«  peatheBJng  briefs  ia 
April  7. 19Ba  and  die  deadttne  for 
Partiee  to  fik  additioaal  written 
conunants  oa  basiness  proprietary 
information  is  Aprtt  14, 1009.  The 
schsdaJB  ftroagh  the  date  of  die  hearhig 
for  thia  iniisstifatioB  rsmaina  the  saaae. 
and  the  sdwdule  for  die  investigetioa 
concerning  iaqiorts  of  UglM-waded 
rectangular  pipea  and  tabaa  fron 
Taiwan  (731-TA-410  (Pinal))  baa  not 
been  altered. 

For  further  infonietion  cont.eTniBg 
thia  InveatigatioB  see  &e  Coaaniasion's 
notice  of  InveatigatioB  dted  above  and 
the  CommJasJan's  Ibdee  of  ftaedoe  and 
ProoadarB,  Part  207.  Sobperta  A  and  C 
(19  CFR  Pnrt  2V),  •»!  Pwt  201.  Sabparte 
A  throng  B  (19  CFR  Part  201). 

Aullmilljf.  iwe  iBvaaligatiaii  ia  (wing 
conducSid  widar  aatkarily  of  tiw  Tariff  Ad  of 
193a  Ittia  Vn.  IMk  aetka  to  pakhihad 
punaaat  IB  I  av Ji  of  tiM  Gmaiartanra 
rulaatltGFRaVJB). 

Isaued  FahRaiy  7.  MMl 


Byordovaf  I 
riiiai*B.I 

Secretary. 

(FR  Doc  a»-357B  PSed  »-14-8»8:4S  a^ 


No.  10  VTA-290  f^nai^I 


Certain  Slaal  Whaala  From  BraiB 

AOINCV:  United  States  Intemational 
Trade  Commission. 
action:  Scheduling  of  a  hearing  to  be 
held  in  connection  with  a  fbial 
countervailing  duty  investigation. 

OUMHMlir.  Tbe  Coaadssion  hereby  gives 
notice  of  dM  schedaiing  of  a  hearing  to 
be  held  in  coanectioa  with  e  final 
countsrrailing  doty  investigati<w  No. 
701-TA-299  (Fteri)  condactad  ander 
section  7050))  of  die  TarifT  Act  of  1930 
(19  U.S.C  lOTldfb))  (the  act)  to 
determine  whether  an  indaatry  ia  the 
United  Statea  is  BMlerially  taijiared,  or  is 
threatened  with  materiel  infoy,  or  die 
establisluBent  of  an  induatiy  in  die 
United  Statae  is  materially  retarded,  by 


recwon  of  inporte  from  Brazn  of  steel 
wheels, '  provided  for  in  sobheeding 
8708.70.89  of  die  ilerawnised  Terifl 
Schedule  of  tbe  United  Stetes  (ftem 
602.32  of  the  Terilf  Schedoles  of  the 
United  States),  that  have  been  foond  by 
the  Department  of  Commerce,  in  e 
preliminary  ue  lei  mine  tiuu,  to  be 
subsidised  by  the  Government  of  ftezO. 
Comneree  will  meke  its  fmel  subsidy 
determinatioa  in  lUs  investigation  on  or 
before  April  7, 1909  end  die  Commission 
will  make  its  final  infury  determination 
by  May  24, 1909  (see  sections  706(s)  end 
705(b)  of  die  ect  (19  U.S.C  1971d(a)  and 
1671d(bN). 

For  furdier  infbrmatfon  concerning  the 
conduct  of  this  investigation,  hearing 
procedores,  and  rules  of  general 
application,  consult  die  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19CFR  Part  207. 
88  amended,  53  FR  SS041  et  $eq.  (August 
29. 1988)),  and  Part  201.  subparts  A 
through  E  (19  CPR  Part  201). 

tmcnvi  DATI:  February  1.1989l 

KM  PuntiNR  wmttucnott  oomtacts 
Debra  Baker  (202-252-1101^  Office  of 
Investigationa.  US.  kitemational  l^vde 
Commiseiea.  500  B  Street  SW, 
Washington.  DC  20430.  Hearing- 
impaiied  individuals  are  edvised  that 
infonnatian  oa  this  mettcr  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  oa  20Z-2S2- 
1810.  Persons  with  mobility  iayah  Bents 
who  will  need  special  aasistance  in 
gaining  access  to  the  Commission 
should  contact  die  Office  of  the 
Secretary  at  202-25:^1000. 


Sod^gnN»K/.— Effective  October  28, 
1968,  the  Commission  instituted  a  final 
countervailing  daty  inveetigetton  on 
certain  steel  wheeto  from  Brazil  (53  PR 
48320,  November  30, 1988).  It  plemied  to 
establish  a  schedule  for  the  conduct  of 
the  investigation  when  the  Department 
of  Commerce  roede  a  prriiminary 
determination  in  the  currentfy  ongoing 
antidumping  investigation  on  steel 
wheels  frea  BraziL  The  date  of  dial 
detenoiaation  waa  osigiBaUy  sdiedaled 
to  be  January  S.  1009.  Oa  December  20. 
1968,  Commerce,  at  the  requeat  of  die 
petitioner  Keisey  Hayes  Company. 


"  JIM  pfOuOCti  OOWBQ  uy  BBS  iDTMtxgVtraR  SfV 

•teal  wkMii  CHNoajF  dMaOaUt  ta  MnMwinrf 
Tariff  SekaM*  (HTS)  iihtiiana  VIS^IlSS  aad 

provfaM  fat  i*  item  asZJSaB  ol  the  r(v^ScA«<'u/Br 
of  the  United  Stale*  Aimotaled  (TSUSAJ.  Tbe 
mercbaodiae  iacMee  Mm!  wiwgiB,  aseenbM  or 
unaaaamblari;  aouMkia  af  •  dK  aad  a  ite. 
dealgned  to  be  mounted  with  both  tube  type  and 
tubeleee  pneumatic  tirea.  In  wheel  diameter  tfxea 
ranging  frtnn  ise  inciMa  to  tS3  iaehas,  inchnive. 
and  generaSy  fte  wee  eet  \ 
light  trucks  and  other  vehicles. 
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extended  its  preliminary  antidumping 
duty  determination  to  not  later  than 
February  24, 1960.  To  date,  the  petitioner 
has  not  requested  that  Commerce's  final 
subsidy  determination  be  delayed  to 
conform  with  the  final  antidumping 
determination.  The  Commission  is 
therefore  estabUshing  a  schedule  for  the 
conduct  of  die  coimtervailing  duty 
investigation  on  certain  stedf  wheels. 

Staff  report. — ^The  prehearing  staff 
report  in  this  investigetion  will  be 
placed  in  the  nonpublic  record  on  April 
7, 1989.  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  {  207.21  of 
the  Commission's  rules  (19  CFR  207.21). 

Hearing. — ^The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
April  20, 1960  at  die  U.S.  Intemational 
Trade  Commission  Building,  500  E  Street 
SW..  Washington.  DC.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  p.m.)  on  April  11, 1989.  All 
persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
9:30  a.m.  on  April  14, 1989  at  the  U.S. 
Intemational  "Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  April  17, 1969. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearing  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
business  proprietary  materials  must  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
S  201.6(b)(2)  of  the  Commission's  rules 
(19  CFR  201.6(b)(2))). 

Written  submissions. — ^All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  pubUc 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  6  207.22  of  the 
Commission's  rules  (19  CFR  207.22). 

Posthearing  briefs  must  conform  with 
the  provisions  of  S  207.24  (19  CFR 
207.24)  and  must  be  submitted  not  later 
than  the  close  of  business  on  April  17, 
1988.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
April  27. 1989. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 


with  the  Secretary  to  the  Commission  in 
accordance  with  {  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  wUch  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
cleariy  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  {f  201.6  and 
207.7  of  die  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a),  as 
amended.  53  FR  33041  et  seq.  (August  29, 
1968))  may  comment  on  such 
information  in  their  prehearing  and 
posthearing  briefs,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  May  2. 1960. 
Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  posthearing  briefs. 

Authority:  This  investigatioii  is  bettig 
conducted  luder  authority  of  the  Tariff  Act  of 
193a  title  VII.  This  notice  is  published 
pursuant  to  \  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued  February  7. 1988. 

By  order  of  the  Commissioa. 
Kannetli  R.  MasoD. 
Secretary. 

(FR  Doc.  89-3578  Filed  2-l+-«:  8:45  am] 
MLUNO  CODE  Toso-n-a 


INTERSTATE  COIMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-Na  274X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption;  in  Sumter 
County,  FL 

AOENCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
10903,  et  seq..  the  abandonment  by  CSX 
Transportation,  Inc.,  of  3.9  miles  of  rail 
line  in  Sumter  County,  FL,  subject  to 
standard  labor  protective  conditions 
and  a  180-day  public  use  condition. 


DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  diis 
exemptitMi  will  be  effective  on  Mardi  17, 
1989.  Formal  expressions  of  intent  to  file 
an  offer  *  of  finwnrifll  assistance  imder 
49  CFR  1152.27(c)(2)  must  be  filed  by 
February  27, 19ea  petitions  to  stay  must 
be  filed  by  March  2. 1969.  and  petitions 
for  reconsideration  must  be  filed  by 
March  13. 1969. 

APOW^IKIi  Send  pleadings  reforing  to 
Docket  Na  AB-^  (Sub-No.  274X).  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Brandi,  Interstate  Commerce  , 
Commission.  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger-^ISO,  Senior 
Coimsel  500  Water  Street 
Jacksonville.  FL  32202. 

RM  FUMfTMEII  ayOWMATIOII  CONTACT 
Joseph  H.  Dettmar,  (202)  275-7245.  TDD 
for  hearing  impaired:  (202)  275-1721). 


SUPPLEMENTARY  I 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  tbe  full  decision,  write  ta  call 
or  pid(  up  in  person  fitim:  Dynamic 
Concepts,  Ina,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Vyashington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  February  7. 1968. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley  and  Phillips. 
Noreta  R.  McGaa. 
Secretary. 

[FR  Doc.  89-3421  Filed  2-14-89: 8:45  am] 
aauiia  CODE  7ra$-«i-« 


DEPARTMENT  OF  JUSTICE 

LxKlging  of  Consent  Dacraa; 
Quemetco  Inc  at  aL 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Quemetco  Inc..  et  ai.  Civil  Action  No. 
IP87-684C  (S.D.  Ind.)  between  the 
United  States,  on  behalf  of  the 
Environmental  Protection  Agency 
("EPA"),  and  Quemetco.  Inc..  RSR 
Corporation,  and  Quemetco  Realty  has 
been  lodged  on  February  6. 1989  with 
the  United  States  District  Court  for  the 
Southern  District  of  Indiana.  The 
Consent  Decree  resolves  claims  of  the 
United  States  against  Quemetco,  Inc 
RSR  Coiporatioa  and  Quemetco  Realty 
imder  the  SoUd  Waste  Dispostal  Act.  as 


'  See  Exempt  of  Rail  Abaadontnenl—Offen  of 
Pinan.  AstiU.  4  LCC2d  IS*  (1987). 


BEST  COPY  AVAILABLE 
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amended,  42  U.S.C  6801  et  $eq.  (also 
referred  to  as  the  Resource 
Conservation  and  Recovery  Act 
ItCRA").  The  United  States'  claims 
relate  to  RCRA  violations  and  the 
release  of  hasardous  lead-contaminated 
waste  into  the  environment  at  a  smelting 
facility  located  at  90  Quemetco  Drive, 
Indianapolis,  Indiana.  Under  the 
settlement  reflected  in  the  Consent 
Decree,  Quemetco,  Inc.,  RSR 
Corporation,  and  Quemetco  Realty  will 
pay  a  dvil  penalty  of  $54,000  to  the 
United  States  and  will  undertake 
various  actions  to  ensure  compliance 
with  RCRA  regulations  and  to 
investigate  and  correct  contamination 
attributable  to  the  Indianapolis  facility. 
The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
the  publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
Quemetco  Inc.  D.J.  Ref.  No.  90-7-1-368. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Indiana,  U.S.  Courthouse,  46  East 
Ohio  Street  6th  Floor,  Indianapolis, 
Indiana  46204,  and  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  6317.  Tenth  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20630.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.70 
(10  cents  per  page  for  reproduction 
costs),  payable  to  the  Treasurer  of  the 
United  States. 
Donald  A.  Can. 

Acting  Auiatant  Attorney  General.  Land  and 
Natural  ReMOurcm  Division. 
(FR  Doc.  80-9867  Filed  ^-14-89;  6:45  am] 
I  cooa  Mia-ai-ii 


NATIOHAL  ADVISORY  COMMISSION 
ON  LAW  ENFORCEMENT 


Me#tinQ 


r:  National  Advisory  Commission 
on  Law  Enforcement 

action:  Notice  of  Commission  meeting. 


Comparisons  with  Their  Nonfederal 
Counterparts. 

DATn:  The  first  Commission  meeting  is 
scheduled  for  Wednesday.  February  22. 
1980.  from  2KN)  to  4  A)  pjn. 

imoiWiHi.  The  meeting  will  be  held  in 
room  7313,  at  GAG  Headquarters,  441  G 
Street  NW.,  Washington.  DC 


KTMNCONTACTt 

Drew  Valentine.  Staff  Director,  or 
Patrick  Mullen.  Deputy  SUff  Director,  at 
(202)  275-1777. 

iWPLWWTMIV  WPOIWIATIOW;  The 
National  Advisory  Commission  on  Law 
Enforcement  (ACLE)  was  created  by  the 
Anti-drug  Abuse  Act  of  1986  (Pub.  L 
100-690,  Sec  6160).  The  Commission 
was  created  to  study  "the  methods  and 
rates  of  compensation,  including  salary, 
overtime  pay,  retirement  pdides,  and 
other  benefits  of  law  enforcement 
officers  in  all  Federal  agencies,  as  well 
as  the  methods  and  rates  of 
compensation  of  State  and  local  law 
enforcement  officers  in  a  representative 
number  of  areas  where  Federal  law 
enforcement  officers  are  assigned." 
Among  the  items  to  be  discussed  are: 

(1)  the  number  and  type  of  law 
enforcement  personnel  to  be  surveyed. 

(2)  the  need  for  and  the  number  of  public 
hearings  to  be  held.  (3)  the  basic 
approach  to  the  study,  (4)  the  use  of 
outside  consultants  to  siqiplement  the 
Commission  staff,  and  (5)  issues  to  be 
addressed  in  the  study.  Members  of  the 
public  wishing  to  attend  the  Commission 
meeting  should  notify  the  Commission 
staff  on  275-1777  by  close  of  business  on 
February  20, 1988. 

Chariaa  A.  Bowahar, 

Chairman,  National  Advisory  Commiasion  on 
Law  Enforcement 

[FR  Doa  80-3671  Filed  2-14-80;  8:45  am] 
I  oooc  iaia-ei-« 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advlaory  Committao  on  Preservation; 


:  Notice  of  Commission 
Meeting  on  the  Methods  and  Rates  of 
Compensation  of  Federal  Law 
Enforcement  Officers  as  well  as 


Notice  is  hereby  given  that  the 
National  Archives  Advisory  Committee 
on  Preservation  will  meet  on  March  30- 
31. 1969.  The  meeting  will  be  held  from 
10  a  jn.  to  4  pjn.  on  Thursday,  March  30, 
1989  and  9  a.m.  to  1  p.m.  on  March  31, 
1989,  in  Room  105  of  the  National 
Archives  Building.  7th  and  Pennsylvania 
Avenue  NW..  Washington,  DC  20406. 

The  agenda  for  the  meeting  will  be: 

1.  Plans  for  a  new  Archives  building. 

2.  Review  of  technology  developments 
for  st(Hage  of  permanently  valuable 
records. 


3.  Discussion  of  options  for  Archives 
facilities. 

This  meeting  is  open  to  the  public.  For 
further  information,  contact  AJan 
Cabnes  on  (202)  523-1546. 

Notice  of  the  meeting  is  made  in 
accordance  with  the  Federal  Advisory 
Committee  Act 

Dated:  February  la  1080. 
Dm  W.  WOaoa. 
Archivist  of  the  United  States. 
[FR  Doc  80-3568  Filed  2-14-80;  8:46  am] 
SaUM  COM  TS1S-S1-II 


NATIONAL  SCIENCE  FOUNDATION 


The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Applications  for  Advanced 
Technologies  Panel  meeting. 

Date  and  Time:  Friday,  March  17, 1989 
from  6-9  p.m.  Saturday,  March  18, 1989. 

Place:  National  Science  Foundation, 
Room  1242, 1800  G  Street  NW.. 
Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Andrew  R. 
Molnar,  Applications  for  Advanced 
Technologies,  Room  635A.  Phone:  (202) 
357-7064. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research. 

Agenda:  To  review  and  evaluate 
research  proposal  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing}  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exceptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
February  10, 1960. 

[FR  Doc.  80-3477  Filed  2-14-89;  8:45  am) 
BMJJNa  COOC  7(i«-01-M 


Earth  Sctence*  Proposal  Review  Panel; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeeting 

Name:  Earth  Sciences  Proposal 
Review  Panel 


MHAjJAV  •  "ion 
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Date:  March  a  9  and  la  1989 

Time:  8M  a.m.  to  6:00  p.m.  eadi  day 

Place:  The  National  Science 
Foundation.  Room  543, 1800  G  Street 
NW.,  Washington.  DC  20650 

T)rpe  of  Meeting:  Closed 

Contact  Person:  Dr.  Alan  Gaines, 
Section  Head,  Division  of  Earth 
Sciences.  Room  602,  National  Science 
Foundation.  Washington.  DC  20550; 
Telephone:  (202)  357-8591. 

Summary  Minutes:  May  be  obtained 
bom  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in  Earth 
Sciences. 

Agenda:  To  review  and  evaluate 
research  proposals  and  projects  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  informJadon  of  a 
proprietary  or  confidential  natore, 
including  technical  informa^ioki; 
financial  data,  such  as  salarles."^nd^ 

parannal  infnnniiHnn  mnrcmkigV  ^ 

individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

February  10. 1989. 

[FR  Doc.  80-3479  Filed  2-14-89;  8:45  am] 


Advisory  Committee  for  Polar 
Programs;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Polar 
Programs. 

Date  and  Time:  March  13, 1989,  8:30 
a.m.-5KX)  p.m.;  March  14, 1989,  8:30  a.m.- 
5:00  p.m.;  March  15. 1989, 8:30  a.m.-3K)0 
p.m. 

Place:  National  Science  Foundation, 
Rooms  643  and  540, 1800  G  Street  NW., 
Washington,  DC  20550. 

Type  of  Meeting:  Closed — March  13. 
1989,  8:30  a.m.-5:00  p.m..  Room  540. 
Open— March  13, 1989, 8:30  a.m.-5KX) 
p.m.;  Room  643:  March  14, 1989, 8:30 
a.m.-5M)  p.m.:  March  15, 1989, 8:30  a.m.- 
3:00  p.m. 

Contact  Person:  Dr.  Peter  E.  Wilkniss, 
Division  Director,  Division  of  Polar 
Programs,  Room  620,  National  Science 
Foundation.  Washington,  DC  20550. 
Telephone:  202/357-7766. 

Purpose  of  Committee:  Serves  to 
provide  expert  advice  to  the  U.S. 
Antarctic  Program  and  the  Arctic 
Program,  including  advice  on  science 


programs,  polar  operations  support 
budgetary  planning,  and  polar 
coordinatiao  and  information. 

Agenda:  March  13. 1989 

— 6:30  am-5.-00  pm.  Room  540, 
Subcommittee  for  the  External  Peer 
Oversi^t  Review  of  the  Polar 
Glaciology  Program. 

— 8:30  am-SKW  pm.  Room  643. 
Subcommittee  for  Polar  Science  Long 
Range  nans. 

—8:30  am-5:00  pm.  Room  540. 
Subcommittee  for  External  Peer  Review 
of  Polar  Operations  Section. 

March  14, 1989 

— 8:30  a  jn.  Welcome,  Introductions, 
Announcements. 

—8:45  a.m.  Minutes  of  July  1968 
(Eleventh)  meeting — review  DAC  report 
and  DPP  response. 

— 9K)0  a.m.  Subcommittee  report — 
review  of  Polar  Glaciology. 

— 9:30  a.m.  Discussion. 

— IWXi  ajn.  Coffee  Break. 

— 10:15  a.m.  Briefing  on  fiscal  year 
1990  Budget  Review. 

— ^10:30  a.m.  Oversight  review  of  Polar 
Operations. 

— ^11:30  ajn.  Lunch  Break. 

— IKX)  p.m.  Subcommittee  report — 
Polar  Science  Long  Range  Plan  and 
Discussion. 

— 2:00  p.m.  Recent  developments  in 
Polar  Science. 

— 3:30  p.m.  DAC  Tasking  and  Plans. 

— 5:00  p  jn.  Adjourn. 

March  15, 1989 

—8:30  a.m.  Briefing  on  USAP  Safety 
and  Environment  Budget  and 
Implementation  Plans. 

— 9:30  a.m.  Discussion  on  Recent 
Development  in  Arctic  Sciences,  ARCSS 
(GISP.  Oceans). 

— 10:30  ajn.  Discussions  on  Recent 
Developments  in  Antarctic  Sciences. 

— ^11:30  a.m.  Lunch  Break. 

— 1:00  p.m.  Curatorial  Facilities. 

— 1:30  p.m.  DAC  Tasking  and  Plans.   / 

— 3:00  p.m.  Adjourn. 

Reason  for  Closing:  The  meeting  will 
deal  with  a  review  of  grants  and 
declinations  in  which  the  Committee 
will  review  materials  containing  the 
names  of  applicant  institutions  and 
principal  investigators  and  privileged 
information  contained  in  declined 
proposals.  This  meeting  will  also  include 
a  review  of  peer  review  documentation 
pertaining  to  applicants.  Any  non- 
exempt  materials  that  may  be  discussed 
at  this  meeting  (proposals  that  have 
been  awarded)  will  be  inextricably 
intertwined  with  the  discussion  of 


exempt  materials  and  no  further 

separation  is  practicaL 

M.  Rebecca  Wlnklar, 

Committee  Management  Officer. 

February  la  1988. 

[FR  Doc  80-3480  Filed  2-14-80t  8>«5  am] 


Advisory  ConMMHss  to  tlis 
for  Sdsncssnd  Enginsorlng 
Education;  Meeting 

Name:  Advisory  Committee  to  the 
Directorate  for  Science  and  Engineering 
Education. 

Date  and  time:  Monday,  March  6. 
1989,  8:30  a.m.-5:00  p  jn. 

Place:  National  Science  Foundation. 
Room  540,  Washington.  DC 

Type  of  Meeting-  Open. 

Contact  Person:  Mr.  James  G.  Cook. 
Executive  Secretary,  Directorate  for 
Science  and  Engineering  Educatien. 
National  Science  Foundation. 
Washington,  DC  20550,  (202)  357-7926. 

Summary  Minutes:  May  be  obtained 
from  contact  person  listed  above. 

Purpose  of  Committee:  To  provide 
advice  and  recommendations 
concerning  NSF  support  for  science  and 
engineering  education. 

Agenda:  Review  of  FY  1989  Programs 
and  Initiatives  Review  of  FY  1990 
Programs  and  Initiatives  Strategic 
Planning  for  FY  1991  and  Beyond. 

February  10. 1980. 
M  Rebecca  Winklv, 

Committee  Management  Ofpcer. 

[FR  Doc.  89-3478  Filed  2-14-40;  8:45  am] 

eaUNO  COOC  7S6B-«1-M 


Task  Force  on  Women,  Minoridea  and 
the  Handicapped  in  Science  and 
Tectinoiogy;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  notice  is  hereby  given 
of  a  meeting  of  the  Task  Force  on  March 
14, 1989. 

Name:  Task  Force  on  Women. 
Minorities  and  the  Handicapped  in 
Science  and  Technology. 

Date:  March  14, 1989. 

Time:  9:00  a.m.  to  1:00  p.m. 

Place:  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW.,  Room  3000 
Washington.  DC  20202. 

Type  of  Meeting:  Open. 

Purpose:  Discussion  (1)  dissemination 
of  the  task  force  interim  report  (2) 
progress  on  data  collection  by  agencies: 
and  (3)  status  of  each  agency's  plans  for 
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implementation  of  the  task  force  interim 
raport. 


Executive  Dinctor. 

Fefaniaiy  3, 1988. 

(FR  iVw.  W-3481  Ftiad  2-14-88;  8:45  am] 


NUCLEAR  REGULATORY 


[DedntN&S0-S1«) 

iMflMM  MkMoan  PflMfar  Caj  Donald  C 
Cook  Nudaar  PIbiiIi  UnH  No>  2j 


iBiualy  VI  no  aiynnicani  nn|Mci 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
74  issued  to  Indiana  Michigan  Power 
Company  (the  licensee)  for  operation  of 
the  Donald  C  Cook  Nuclear  Plant.  Unit 
2.  located  at  the  licensee's  site  in  Berrien 
County,  Michigan. 


Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TSs)  relating  to 
moderator  temperature  coefficient, 
shutdown  margin  and  engineered 
safeguards  actuation  requirements  to 
reflect  the  steamline  break  analysis 
performed  by  Advanced  Nuclear  Fuels 
Corporation  for  D.C  Cook  Unit  2. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  15, 1968. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  would 
revise  the  moderator  temperature 
coefficient  shutdotvn  margin  and 
engineered  safeguards  actuation 
requirements  to  reflect  the  steamline 
break  analysis  performed  by  Advance 
Nuclear  Fuels  Corporation  the  D.C 
Co<A  Unit  2.  The  analysis  was 
perfonned  for  the  Cycle  6  reload  and  is 
bounding  for  the  current  Cycle  7  reload. 
The  proposed  amendment  is  needed  to 
change  the  Technical  Specifications  to 
reflect  the  characteristics  of  the  new 
fuel  for  Cycle  7. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  amendment 
The  safety  considerations  associated 
with  the  steamline  break  analysis  and 
the  proposed  amendment  have  been 
evaluated  by  the  Commission's  staff. 
The  staff  has  concluded  that  such 


changes  would  not  adversely  affect 
plant  safety.  Tlie  proposed  changes  have 
no  adverse  effect  on  the  probability  or 
consequences  of  any  accident  No 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  effluents 
that  may  be  released  offsite.  There  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  impact 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  systems  located 
within  the  restricted  area,  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment  " 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Fadatal  Register  on  November  25, 1988 
(53  FR  47782).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  fied 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
alternative  %vith  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Donald  C. 
Cook  Nuclear  Plant  Units  1  and  2.  dated 
August  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Kgnificant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 


sipiificant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  Uiis 
action,  see  the  application  for 
amendment  dated  August  15, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC  and  at  the  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street  St 
Joseph.  Michigan  40085. 

Dated  at  Rockville.  Maryland  this  10th  day 
of  February  1888. 

For  tlie  Nuclear  Regulatory  Commission. 
Thaodara  R.  Quay, 

Acting  Dinctor.  Project  Directorate  IU-1, 
Division  of  Reactor  Project»—ni,rV,  Vand 
Special  Projects. 
[FR  Doc.  88-3637  Filed  2-14-88;  8:45  ami 


[Docket  NaS0-42Sl 

Qoorgia  Powar  Ca  at  aL  Vogtfa 
Eloelrie  QanaraUng  Plant,  Unit  2; 
laauanea  of  FadMy  Oparating  Ucanaa 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Facility 
Operating  License  No.  NPF-79  to 
Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Mimicipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia,  (the  licensees)  which 
authorizes  operation  of  the  Vogtie 
Electric  Generating  Plant  Unit  2,  at 
reactor  core  power  levels  not  in  excess 
of  3411  megawatts  thermal  in 
accordance  with  the  provisions  of  the 
license,  die  Technical  Specifications, 
and  the  Enviroiunental  Protection  Plan 
with  a  condition  limiting  operation  to 
five  percent  of  full  power  (170 
megawatts  thermal). 

The  Vogtie  Electric  Generating  Plant 
Unit  2,  is  a  pressurized  water  reactor 
located  in  Burke  County,  Georgia, 
approximately  25  miles  south  of 
Augusta,  Georgia. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (die  Act)  and  die 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Conmiission's  regulations  in  10  CFR 
Chapter  L  which  are  set  forth  in  the 
license.  Vriot  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  Ucense  was  published  in 
the  Federal  Register  on  December  28, 
1983  (48  FR  57183).  The  power  level 
authorized  by  this  license  and  the 
conditions  contained  therein  are 
encompassed  by  that  prior  notice. 
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The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  Ucense  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  exemptions  included  in  this 
license  will  have  no  significant  impact 
on  the  environment  (53  FR  49363. 53  FR 
52879,  54  FR  5562). 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-79;  (2)  the  Commission's  Safety 
Evaluation  Report  dated  June  1985 
(NUREG-1137).  and  Supplements  1 
through  8;  (3)  the  Final  Siafety  Analysis 
Report  and  Amendments  thereto:  (4)  the 
Environmental  Report  and  supplements 
thereto;  (5)  the  Final  Environmental 
Statement  dated  March  1985  (NUREG- 
1067);  (6)  the  Partial  Initial  Decision  of 
the  Atomic  Safety  and  Licensing  Board, 
dated  August  27. 1986;  and  (7)  die 
Concluding  Partial  Initial  Decision  dated 
December  23. 1966. 

These  items  are  available  at  the 
Commission's  Public  Document  Room. 
2120  L  Stieet  NW..  Washington.  DC 
20555,  and  at  the  ^iike  County  Library, 
412  Fourth  Street  Waynesboro,  Georgia 
30630.  A  copy  of  Facility  Operating 
License  NPF-79  may  be  obtained  upon 
request  addressed  to  the  U.$.  Nuclecu' 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/IL  Qqiies  of  the 
Safety  Evaluation  Report  and  its 
supplements  (NUREG-1137)  and  Uie 
Final  Environmental  Statement 
(NUREG-1067)  may  be  purchased 
through  the  U.S.  Government  Printing 
Office  by  calling  (202)  275-2060  or  by 
writing  to  the  U.S.  Government  Printing 
Office.  P.O.  Box  37062.  Washington.  DC 
20013-7062.  Copies  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5262  Port  Royal  Road. 
Springfield.  Virginia  22161. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  February  1988. 

For  tiie  Nuclear  Regulatory  Commissicm. 
)0BB.HapkiiM, 

Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Project*— I/n.  Ofpoeof 
Nuclear  Reactor  Regulation, 
[FR  Doc  8»-d542  Filed  2-14-88: 8:45  am] 


Norttioaat  Nudaar  Enarov  Col.  at  ^ 
ConaMaratlon  of  laauance  of 
Mnonanwmio  racany  oparaung 

I  No  agnmeant 


ana  mmumaaiy  ror  noanng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
65.  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station. 
Unit  2,  located  in  New  London  County, 
Connecticut 

The  proposed  amendment  would 
allow  operation  of  Millstone  Unit  2  for 
Cycle  la  The  changes  to  the  Technical 
^)ecifications  (TS)  are  required  to 
reflect  a  revised  safety  anal)rsis  that 
includes  the  use  of  fuel  designed  and 
fabricated  by  Advanced  Nuclear  Fuels 
Corporation  (ANF).  Fuel  designed  and 
fabricated  by  ANF  has  not  been 
previously  utilized  for  Millstone  Unit  2. 
The  proposed  changes  to  the  TS  also 
reflect  the  effects  of  reduced  reactor 
coolant  system  flow,  from  340,000  to 
32SJO0O  gpm  for  Cycle  la 

Before  issuance  of  die  proposed 
license  amendment  die  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  frtim 
any  accident  previously  evaluated:  or  (^ 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  part  of  the  licensee's  submittal 
dated  February  1, 1969,  the  licensee/  (or 
NNECO)  has  addressed  the  various 
technical  issues  related  to  the  "No 
Significant  Hazards  Consideration" 
criteria  of  10  CFR  50.92.  The  licensee  has 
stated  that  the  proposed  changes  to  the 
TS  would  not 

1.  Invdve  a  significant  increase  in  die 
probability  or  consequences  of  an  accident 
previously  analyzed. 

ANF  reviewed  all  SRP  Chaptn  15 
postulated  accidents  and  transients  to 
determine  whidi  events  needed  to  be 
rranalyzed  for  Cycle  10,  assuming  the 
IHopoMd  minimiim  RCS  Qow  [assodated] 
conq>en8atin8  Tedmical  Specification 


changes.  As  a  result  ANF  identified  and 
reanalyzed  the  dvee  non-LOCA  events  in 
wfaidi  DNBR  could  be  impacted  by  a 
decrease  in  RCS  flow  rate  or  the  leduction  in 
F,*  ANF  also  reanalyzed  small  break  LOCA 
and  large  break  LCXIA  scenario*.  On  the 
basis  of  this  review  and  reanalysis.  NNECO 
concludes  that  tiiere  Is  no  significant  increase 
in  the  probability  or  consequences  of  any  oi 
these  events. 

With  respect  to  calculated  consequraces, 
the  proposed  changes  were  determined  to 
have  no  significant  impact  on  protective 
boundaries.  Therefore,  tliere  wiil  be  no 
significant  diange  in  any  dose  oonseqoenoes 
related  to  die  [Standard  Review  Plan]  SRP 
Chapter  IS  anticipated  operatioas 
occurrences  and  postulated  accidents. 
However,  with  respect  to  consequences.  ANF 
also  specifically  reuialyzed  the  impact  of  the 
events  on  die  rdevant  key  parameters 
associated  with  die  plant  response  to  the 
event 

The  analysis  showed  that  there  are  some 
instances  in  w^ch  there  is  a  small  increase 
in  the  limiting  value  of  the  relevant  plant 
parameter.  In  all  cases,  however,  the  values 
of  the  parameters  remain  within  acceptable 
acceptance  criteria  and  tiiere  are  no  impacts 
on  protective  boundaries.  NNEOO  therefore 
concludes  diat  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
consequences  of  any  event  previously 
analyzed 

More  specifically,  die  rrievant  non-LOCA 
event  critieria  that  could  be  impiictfid  by  a 
decrease  in  RCS  Qow  rate  are  RCS 
pressurization,  fuel  centerline  melt,  and 
DNKt  However.  ANF  determined  diat  of 
diese,  only  DNBR  consequences  could  be 
significantly  impacted  by  decrease  in  RCS 
flow  rate  and/or  reduction  in  F,''.  The  three 
limiting  DNB  events  considered  are  the  loss 
of  flow,  the  locked  rotor,  and  the  rod  eiection 
events. 

The  loss  of  flow  event  is  die  hmiting  DNB 
event  and  a  determination  of  margin  to  the 
DNB  limit  for  this  event  demonstrates 
sufficient  margin  for  die  other  events.  For  this 
event  the  reduced  flow  analysis 
demonstrated  a  decrease  in  deterministic 
MDNBR  from  0.88  to  OJO.  However,  a 
statistical  evaluation  showed  that  this 
analysis  remains  within  applicable 
acceptance  criteria  and  the  small  change 
does  not  represent  a  siyiificant  increase  in 
consequences  of  the  event 

The  locked  rotor  event  was  reanalyzsd 
because  the  original  analysis  showed  no  fad 
failures,  based  on  the  DNB  margin  available 
in  the  original  loss  of  Qow  analysis. 
Deterministic  MDNBR  was  caknlated  to 
diange  from  (L98  to  0.91.  A*  for  die  previous 
event  this  MONBR  change  does  not  represent 
a  significant  increase  in  consequences. 
Nevertheless,  die  previous  kicked  rotor 
analysis  for  Millstone  Unit  Na  2  showed  that 
there  would  be  no  DNB  in  the  core.  The 
conespcMiding  reduced  flow  analysis 
performed  by  ANF  to  supprat  this 
amendment  application  ^les  not  show  die 
potential  for  some  DNB  oocuiring.  However, 
the  kicked  rotor  event  is  a  limiting  fault  and 
the  DNB  Umits  are  not  appbcalile.  The 
predicted  fuel  frdlures  are  instead  bounded 
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by  tfaa  Gonacquenca  of  th*  rod  ejectioo 
acddenL  This  bouodiag  of  conaequencei  of  a 
locked  rotor  evant  tiy  tht  conMoueiicea  of  the 
rod  infection  accident  ia  acceptable  becauae 
the  rod  eiection  oonaeqoencea  meet  the  more 
reatrictive  infre<|nent  event  oriteria. 

With  napect  to  control  rod  ejection,  tfaia 
event  ia  ttte  llinlting  event  with  regard  to 
predicted  fuei  nirarea.  Aa  a  result  of  the 
propoaed  cnangea  to  Teomical 
Spedficationa,  the  predicted  number  of 
rJadding  Calhvaa  for  the  rod  efection  accident 
increaaed  fraai  11 JK  to  11.7%.  Thia  amall 
increaaa  ia  aot  oooaidered  to  involve  a 
aignificant  iacraase  in  ooaaeqMnoea  of  the 
pravloaaly  analywd  avwit 

The  LOCA  analyaaa  Cor  reduced  flow 
conditiona  ahow  a  radnctkai  is  both  of  IIm 
key  plant  panaaaten:  cakniatBd  peak  dad 
tenperatarea  and  cakalated  aaMmnt  of  dad 
oxidation.  Thia  reaulta  becauae  the  effacta  of 
the  reduced  flow  are  aaora  than  compenaatad 
for  by  tfaa  reduction  in  LHR  hnita.  Tlierefore. 
the  propoaed  amendment  doea  not  result  in 
an  increaaa  in  oonaeqncncea  of  any  LOCA 
event  previoualy  analyiad. 

The  peak  poataocident  containment 
temperature  is  alao  potentially  increaaed  by 
thia  cfaaaga.  However,  the  valuea  remain 
below  ttia  289  *F  containment  deaign 
temperature.  The  07  *F  inoeaae  ia  not 
conaidarad  aignificani  relative  to  the  287.9  T 
peak  temperature  previoualy  calculated. 

With  reqMct  to  the  probability  of 
occurrence  of  an  acddent  previoualy 
analysed,  then  will  be  no  change  in  the 
probaUttty  of  any  deaign  basia  acddent 
There  are  no  hardware  modiflcatiana 
aaaodatad  widi  tfaa  piopoaed  Technical 
Specification  changes  and  tfaere  ia  no 
aignincant  impact  oo  tfae  peifuiuianceof  any 
aafety  ayatem.  Aa  a  result,  diere  is  no  cfaange 
to  tfaa  probabffity  of  any  of  tfae  initiatfaig 
events  for  design  basis  ecddents.  ^lere  are 
also  no  cfaangee  or  new  laOBe  modea 
aaaodatad  witfa  tfae  cfaangee  tfaat  wiH 
increaaa  tfae  probability  oif  an  acddent  or 
transient  to  tfaa  point  wfaare  it  afaould  be 
conaidwred  to  be  wilfaln  the  "— ^g"  baaia.  In 
thia  reaped,  tfaerafota,  NNBOO  oonchidee 
that  BO  aJgniflcaBt  haiards  CBBsldarstloB  is 
involved. 

2.  Create  dM  possibility  of  a  nsw  or 
different  kind  of  acgidaat  boa  any 
previously  aaalyxad. 

As  a  rmuh  af  tfaa  paapaaad  Taefanical 
Spadfleatiaa  chaafaa.  tela  will  ba  no 
chanfss  topiaat  hafdwaaa  or  PsspoBse.  Hm 
plant  Trill  rnspnnri  fnr  sH  srsmls  in  s  wsnnnr 
similar  to  1ftat  aaaaiMd  far  tfaa  psevtooa 
anatysaa.  na  ooiy  ohai«as  idaatifiad  in  tfae 
reaaalyais  of  tfaa  8KP  Chapter  U  events 
rslate  to  die  tapaot  «f  ositaiD  tnuutento  on 

Titera  are  BO  cfaadges  to  dia  buic  trends  the 
traadaatefoUow. 

There  ace  no  failure  modas  associatad  with 
tfae  propoaed  amendment  that  ooaki 
rapr  aaant  a  aaw  uaanalyaad  acddaat 
Therefore.  NNBCO  onnrhidea  that  tfaa 
proposed  smwidmimt  does  not  create  any 
new  or  different  kind  of  acddent  from  thoae 
previously  aaalyxad. 

3.  Involve  a  significant  reduction  in  any 
margin  of  safety. 

Aa  diacnaaed  under  tfae  Brat  cxitarion 
above.  ANF  spadficaBy  reviewed  aO  SRP 


Chapter  15  postulated  acddenta  and 
anticipated  operational  occumncea  to 
detetnine  any  potaotial  impad  asa  raaultof 
the  proposed  amendment  AMP  spadfically 
reanalyzed  the  three  non-LOCA  events  In 
which  DNBR  could  be  impacted  by  • 
decrease  in  RCS  Sow  rate  or  a  reduction  in 
FTR.  ANF  alao  reanatyaed  sbmD  break  aad 
large  break  LOCA  scenarios  for  teipact  on 
calculated  peak  dad  temperature  and  on  the 
calculated  amount  of  dad  oxldatioa  On  tfae 
basis  of  this  review  and  raanaiysis,  N^fflCO 
conchidss  that  the  propoead  amendment  doea 
not  iwroive  a  significant  reduetian  in  any 
margin  of  safety. 

As  discussed  above,  the  propoaed 
Technical  Specification  rhangea  do  involve 
aome  nonaignflcant  rJiangaa  in  plant 
parameten  related  to  boundary  performance. 
However,  in  all  caaea.  the  limiting  value  of 
the  parameter  renaina  widiin  appiieable 
acceptance  criteria  and  therefore  tfae  changes 
will  have  no  impad  on  tfaa  ability  of  the 
boundary  to  perfona  ito  function.  Moreover, 
in  all  caaas  wfaara  aiaigin  to  tfae  acoeptonce 
criterion  is  rodaoed.  tfae  reduction  ia  not 
significant 

The  changes  in  limiting  values  of  relevant 
parameten  calculated  in  the  reanalysis  of 
SRP  Chapter  IS  events,  assuming  lowered 
RCS  flow  rate,  are  dtocassed  in  detail  above. 
The  three  cases  to  whicfa  tfaen  win  be  a  mall 
reduction  in  matgia  an  tfaa  three  non-LOCA 
events  involving  D^fflR.  Theae  may  be 
summarized  as  follows: 

•  The  kMS  of  Sow  event  ia  tfaa  taniting 
DNB  event  For  this  event  tfae  reduced  flow 
analysis  demonstrated  a  dacreasa  in 
deteratinistic  MTOIBR  from  1X96  to  093.  This 
change  of  oidy  006,  is  not  considered  to 
represent  a  s^nfficant  reduction  in  the 
margin  of  safety. 

•  For  tfae  locked  rotor  event  DNB  margin 
was  alao radaoad  faqrOOB.  as  calculatad 
detacBintetic  MDNBR  cfaaagad  from  0.90  to 
091.  Thte  rhsngn  also  is  not  oonsidared  to 
represent  a  tignifirsnt  radaetian  in  tfaa 
margin  of  aafety.  fmi  failurea  in  tUa  aceoario 
are  bounded  by  fuel  failurea  for  the  rod 
election  event 

•  For  tbe  rod  ejection  event  me  number  of 
roda  potantiaSy  experiencing^  cladding 
EaihBas  waa  incraaaed  froai  ll.m  to  11  J«. 
TUa  te  not  oonsiderad  to  rsprssaat  a 
aignificaat  redadka  in  tfaa  margin  of  aafety. 

For  tfae  LOCA  acanarioa  reanalyzed, 
margias^wift  sssvact  to  haMa  far  peak  clad 
temperature  and  clad  oxidation  actually 
increaaed. 

The  reduction  in  RCS  flow  will  result  in  an 
increase  in  (he  hot  leg  temperatures  by  up  to 
2.5  *F,  win  a  new  maximum  temperature  of 
ouUiO  r.  nuwwer.  ma  renmns  wm  i^iaw 
tfae  RCS  dadgn  teBperatuM  of  «80  T.  In 
sunuaaqr.  tfaa  pasauaed  asaendant  does  not 
involve  SDy  si^mKaaA  radadlan  in  a  margin 
of  safety  and.  tfaerefore,  does  not  involve  s 
significant  hazards  consideration. 

Inenanaaiy.  tfaa  proposed  amwndnwnt  does 
not^avotve  any  sigaiflcant  radactiaa  in  a 
margin  of  saisfcy  aid,  tfaeiafuia.  does  aot 
inv(rfve  a  ajpainrant  hazard  conaideration. 

The  NRC  staff  has  reviewed  and 
concurs  in  the  licensees  "Jio  Significant 
Hazard  ConsideratJon"  findings; 


thaefore.  based  on  the  above 
considerations,  tbe  Conunission  has 
made  a  propoaed  determination  that  tfae 
amendment  request  involves  no 
significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Pubbcations  Services, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  shotild  cite  the  pvitlication  date  and 
page  number  of  this  Fadenl  Registet 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building.  7920  Norfolk  Avenue. 
Bethesda.  Maryland  from  7:30  ajn.  to 
4:15  p  jn.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Pablic  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC.  The  filing  of  requests 
for  hearmg  and  petitions  far  leave  to 
intervene  are  discussed  below. 

By  March  17, 1989,  tfae  licensee  may 
file  a  request  for  a  heariag  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fiacility  operating  license  and 
any  person  whose  interest  may  be 
affetUed  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  Z  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  nde  on  die  request 
and/or  petition  said  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  die  proceeding,  and 
how  that  intereat  may  be  affected  by  tfae 
results  of  the  pnxxeding.  Tbe  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
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with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect8(s)  of 
the  subject  matter  of  the  proceediing  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  coniference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  alist  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentioiu  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideratioit  A 
petitioner  who  faUs  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participated  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  Tfae 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

U  a  final  determination  is  that  the 
amendment  involves  significant  hazards 
consideration,  any  hearing  held  would 
take  place  before  the  issuance  of  any 
amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 


during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  restilt  for 
example,  in  derating  or  shutdown  of  the 
faciUty,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportimity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infiequenUy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Conunission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  deUvered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  (800)  325-6000  (in 
Missouri  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  identification  Number  3737 
and  die  following  message  addressed  to 
}ohn  F.  Stolr  petitioner's  name  and 
telephone  nimiber  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  Gerald  Garfield.  Esquire. 
Day,  Berry  and  Howard.  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  of  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  1, 1989, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 


Stieet.  NW..  Washington,  DC  20555.  and 
at  the  Local  PubUc  Document  Room. 

Dated  at  Rockville.  Maryland,  this  lOth  day 
of  February,  198B. 

For  the  Nudear  Regulatory  Commission. 
David  H.  |affa. 

Project  Manager.  Project  Directorate  1-4, 
Division  of  Reactor  Projects  l/IL  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  80-3543  Filed  2-14-89: 8:45  am| 


IDodwt  Noa.  5fr-2t2  and  50-306) 

Northon^StatM  Power  Co.;  Issuanc* 
of  Amendments  to  FacWty  Operating 
Licenses 

Tlie  United  States  Nuclear  Regulatory 
Conunission  (the  Commission)  has 
issued  Amendments  Nos.  86  and  79  to 
Facility  Operating  Licenses  Nos.  DPR-42 
and  DPR-60,  issued  to  the  Northern 
States  Power  Con^>any  (the  licensee), 
which  revised  the  Technical 
SpecificatioiM  (TSs)  for  operation  of  the 
Prairie  Island  Nuclear  Generating  Plant 
Units  Nos.  1  and  2,  located  in  Goodhue 
County.  Minnesota.  The  amendments 
are  effective  as  of  the  date  of  issuance. 

The  amendments  change  the 
Technical  Specifications  by  revising  the 
surveillance  test  frequency  of  the 
turbine  stop  valves,  the  governor  yahres 
and  the  intercept  valves  assodated  with 
the  turbine  overspeed  protection. 

The  application  for  the  amendment 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  tbe 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  totUti  in  the 
license  amendments. 

Notice  of  Consideration  of  bsuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Registw  on 
April  13, 1988  (53  FR  12200).  No  request 
for  hearing  or  petition  to  interveite  was 
filed  following  this  notice. 

Also  in  conimection  widi  this  action, 
the  Commission  prepared  an 
Enviroimiental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
publish^  in  the  Federal  Register  on 
February  6, 1980  at  54  FR  5706. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  Sieptember  28, 1967. 
as  supplemented  by  letters  dated 
October  15. 1987,  and  June  24. 1968.  (2) 
Amendments  Nos.  86  and  79  to  Licenses 
Nos.  DPR-42  and  DPP.-60.  and  (3)  die 
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GNninistioii't  related  Safety  Evaluation 
and  Suppleiiieiital  Safety  Evahiatkm.  AU 
of  tbeee  itema  are  available  for  pubUc 
inspection  at  the  CommiMion't  Public 
Document  Room.  Gelman  Building.  2120 
L  Street  NW..  Washington.  DC  20555. 
and  at  the  Minneapolis  Public  Library, 
Technology  and  Sdence  Department, 
300  Nicollet  Mall.  KQnneapolis, 
Minnesota  55401.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Protects— m.  IV,  V  and 
Special  Projects. 

Detsd  ■(  Rockville.  Maiyiand,  this  7th  dey 
of  February  1989. 

For  the  Nuclear  Regulatory  Commission. 
Doarinic  C  DQaimi, 

Project  Manager.  Project  Directorate  JO-i. 
Division  of  Reactor  Pro jecte— HI  IV,  V& 
Special  Pro/eetB. 
[FR  Doc  8»-3544  FUad  2-14-80;  8:45  am] 


(DoetotNoLl 

AuMiOflly  oil*  cm  40.22)  ASLBT  No.  I 

M2-01-9C1 

Wrangler  Laboratories,  •!  aL; 


Before  Administrative  fudges:  Charles 
Dechheefaf.  Chairman  Dr.  Jerry  R.  IQioe 
Frederick ).  Shoo. 

In  the  Matter  of  Wrangler 
Laboratories,  Laraan  Laboratories, 
Orion  Chemical  Company,  and  John  P. 
Larsen. 
February  0,1980. 

Notice  is  hereby  given  that  a 
prehearing  conference  in  this  proceeding 
involving  the  Order  Revoking  Licenses 
issued  by  the  NRC  Staff  on  August  15, 
1988  (53  FR  32125,  August  23, 1988]  will 
commence  on  Wednesday,  February  22. 
1980,  at  9KX)  a.m.,  at  Brigham  Young 
University, ).  Reuben  Qark  Law  School 
Room  300,  Provo,  Utah  84002.  Among 
matters  to  be  considered  at  the 
conference  will  be  the  delineation  of  the 
key  issues  and  subissues  in  the 
proceeding,  discovery,  possibilities  of 
stipulating  various  facts  or  settlement  of 
various  issues,  further  schedules  for  the 
proceeding,  and  such  other  matters  as 
may  aid  in  the  orderly  disposition  of  the 
proceeding. 

Members  of  the  puUic  are  invited  to 
attend  the  conference.  Limited 
appearance  statements,  as  authorised 
by  10  CFR  2.715(a),  will  not  be  taken  at 
this  session  of  the  proceeding. 
Documents  relating  to  this  proceeding 
are  on  file  at  the  Commission's  PubUc 
Document  Room.  2120  L  St  NW.. 
Washington,  DC  20555.  and  at  the 


Commission's  Region  fV  Office. 
Pai4c¥ray  Central  Plaza  Building.  611 
Ryan  Flaxa  Drive,  Suite  lOOa  Arlington. 
Texas  78011. 

For  the  Atomic  Safety  and  Ucenaing  Board. 
Dated  at  Betfaesda.  Maryland  diis  9th  day  of 
February  1900. 

ChaiiasBwiihoefar.  ' 

Chairman,  Administrative  Judge. 

[FR  Doc.  80-4545  FUwl  2-14-80;  8:45  am] 


SECURITIES  AND  EXCHANGE 


[RaL  No.  34-26532;  Fla  No.  Sn-OTC-M-Sl 


Dapoallory 'ftiMt  Co;  FMng  and 

inMneonw  Kifecnveiwee  ov  irofioowa 
Rule  ChMiaa:  f^  SctMdule 

Pursuant  to  section  19(b]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  January 
26, 1989,  the  Depository  Trust  Company 
("DTC')  filed  «vith  die  Securities  and 
Exchange  Commission  a  proposed  rule 
change.  The  proposal  alters  DTCs  fee 
schedule  to  include  a  surcharge  for  the 
deposit  of  certain  custodial  receipts.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

Under  the  proposal  DTC  participants 
depositing  custodial  receipts  identified 
by  the  same  CUSIP  number  *  will  be 
assessed  a  $3.25  per  deposit  surcharge  if 
those  receipts:  (1)  Are  backed  by 
different  issues  df  U.S.  Treasury 
securities:  or  (2)  have  different  issue 
dates.  Accordii^  to  DTC  these 
custodial  receipts  are  not  treated  as 
fungible  for  transfer  purposes  by 
transfer  agents.  To  ensure  that  requests 
for  the  transfer  of  these  custodial 
receipts  will  be  honored  by  transfer 
agents.  DTC  represents  that  it  must 
implement  special  examination  and 
handling  procedures.  DTC  believes  that 
the  proposed  lurdiarge  is  necessary  to 
cover  the  cost  of  those  procedures  and 
therefore  is  consistent  with  section 
17A(b)(3HD]  of  the  Act  which  requires  a 
clearing  agency  to  provide  for  the 
equitaUe  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
participants. 

The  foregoing  change  has  became 
effective,  pursuant  to  aectian  19 
(bH3](A]  of  the  Act  and  subparagrafdi 
(e)  of  Rule  19b-4.  At  any  time  within  80 
days  of  the  filing  of  such  proposed  rule 
change,  the  Coimnission  may  summarily 
abrogate  such  rule  change  if  it  appears 


'  CaModiai  leeetpti  having  the  nme  inaturity 
date  are  IdMtiflad  bjr  the  Mme  CUSIP  number. 


to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  othemise  in  furtherance  of  the 
purposes  of  the  Act 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  submission 
within  21  days  after  ^e  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  die  Commission. 
Securities  and  Exdiange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-JTrC-09-2. 

Q^ies  of  die  submission,  all 
subsequent  amendments,  aO  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifdi  Street  NW..  Washington.  DC 
Copies  of  die  filing  (SR-DTC-89-2]  and 
of  any  subsequent  amendments  also  will 
be  available  for  inspection  and  copying 
at  DTCs  principal  office. 

For  tlie  Commisaioa  by  tlte  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated  February  0. 1900. 
loMthaaCKati. 
Secretary. 
[FR  Doc  80-3571  Filed  2-14-80;  8:45  am] 


Soil  no^ulatory  OiyanluUona; 
AppMcaHona  for  UnHsted  Tradbig 
Privileges  «Mf  of  Opportunity  for 
Hearing,  Mdwest  Stock  Exchange,  Inc. 

February  9. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(l](B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Shawmut  National  Corp. 
Common  Stock.  101  Par  Value  (File 
No.  7-4201) 
Century  Communications 
Common  Stock.  101  Par  Value  (File 
No.  7-4202) 
Dixon  llconderoga 
Common  Stock,  tl.00  Par  Value  (Rle 
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No.  7-4203) 
Galaxy  Carpet  Mills,  Inc. 
Common  Stock,  llO  Par  Value  (File 
No.  7-4204) 
Reynolds  &  Reynolds  Co. 
Common  Stock.  1625  Par  Valoe  (Hie 
No.  7-1205) 
Steriing  Electronics  Corporatioos 
Common  Stock.  150  Par  Value  (1% 
No.  7-4208) 
Worthen  Baiddng  Corporation 
CoramoB  Stock.  $1  A)  Par  Value  (FDe 
No.  7-4207) 
American  Govermn«it  Term  Trost 
Common  Stock.  lOl  Par  Vabe  (File 
Na  7-4208) 
Franklin  Principal  Maturity  Trust 
Shares  of  Beneficial  Interest.  lOl  Par 
Vake  (File  No.  7-4200) 
Kemper  Mnhimarket  Income  Trust 
Common  Shares  of  Benefidal  Interest 
101  Par  Value  (IHe  No.  7-421(q 
Lyondell  Petrochemical  Co. 
Common  Stodc  $1.00  Par  Value  (File 
No.  7-4211) 
Medchem  Products,  inc. 
CoonMin  Stock.  101  Par  Valae  (File 
No.  7-4212) 
Magma  Cooper  Co. 
Warrants  ejqiiring  11/30/96  No  Par 
Valae  (Rle  Na  7-4213) 
Van  Kanqien  Mnritt  Intermediate  Tenn 
High  Income  Trust 
Common  Shares  of  Beneficial  Interest 
lOl  Par  Vahie  (Rle  Na  7-4214) 
Royal  Dutch  Petn^eum  Co. 
5  NeUteiknd  Guiklas  Par  Value  (File 
No.  7-4215) 
Allstate  Municipal  Premium  Income 
Trust 
Common  Shares  of  Beneficial  Interest 
101  Par  Vahie  (File  Na  7-4216) 
California  Energy 
Common  Stock.  10675  P«  Value  (File 
No.  7-4217) 
Gaylord  Ccmtainer  Corp. 
Common  Stock.  101  Par  Value  (File 
No.  7-4218) 
Halsey  Drug 
Common  Stock.  lOl  Par  Value  (FQe 
No.  7-4219] 
Halsey  Drug 
Warrants  expiring  3/6/91.  No  Par 
Value  [Tile  No.  7-4220) 
OMI  Corporation 
Common  Stock.  150  Par  Value  (FUe 
No.  7-4221) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  3, 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 


copies  there(rf  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  WashingbKU  DC 
20549l  Following  this  oiq;>ortunity  for 
hearing,  the  Commission  wiU  approve 
the  applications  if  it  finds,  ba«Ml  upon 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protectiao 
of  investors. 

For  te  Coamissiai.  by  die  Divisfaa  of 
Maricet  Regulatioa  perswant  to  delegated 
authority. 

looatkaaaKats, 

Secretary. 

[FR  Doc  8e-«S0O  nicd  2-14-80:  ft45  am) 


Self -Regulatory  Organiatlona; 
Appacauone for unaana  iiauaiy 
fnvaagea  ano  oi  opponumiy  lor 
■leaiHiy,  rnaaoetpraa  siock  Bxcnangai 
Inc. 

Felwuaiy  0,  UOOl 

The  above  named  national  seovities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  nnlisted 
trading  privileges  in  the  following 
securities: 

Donaldson  Company,  Inc  Common 
Stock.  $5  Par  Value  (File  Na  7- 
4222). 

MNC  Financial  Inc  Common  Stock, 
$2.50  Par  Value  (File  No.  7-4223). 

Reynolds  It  Reynolds  Company,  Qass 
A  Comnum  Stodc  1625  Par  Value 
■(File  Na  7-4224). 

Manvitte  Corporation.  Common  Stock. 
101  Par  Value  (File  No.  7-4225). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  ecchange  and  are  repented  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Macb  3, 1980, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
amplication.  Persons  desiring  to  make 
written  comments  should  file  three 
co{Hes  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  ^tplication  if  it  finds,  based  vcpaa  all 
the  information  available  to  it  that  the 
extensions  of  milisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  mariiets  and  the  protection 
of  investors. 


For  the  Conmisskm.  by  the  Divisiaa  of 
Market  Regulatioa,  punuant  to  delegated 
authority. 
)aaatliaBG.Katx, 
Secretary. 
(FR  Doc.  80-3570  Filed  2-14-89;  8:i<5  an4 


[FleNa22-18»2] 

Applcallon  and  OpportunRy  for 


Storaa,  Inc 

February  OL 1980. 

Notice  b  hereby  given  that  Federated 
Department  Stores,  Inc  (the 
"Company")  has  filed  an  application 
under  clause  (ii)  of  section  310(bHl)  of 
the  Trost  Indenture  Act  of  1939  (the 
"Actn  for  a  findfaig  l^  die  Securities 
and  Exchange  Coimnission  that  the 
trusteeship  of  Manufactiuei  s  Hanover 
Trust  Conqiany  under  three  indentures, 
all  heretofore  qualified  under  die  Act  Is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  hi  die  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Manufacturers  Hanover  Thist  Company 
from  acting  as  trustee  under  any  of  such 
indentures. 

Section  310(b)  of  die  Act  provides. 
inter  alia,  that  if  a  trustee  under  an 
indenture  qualified  under  the  Act  has  or 
shall  acquire  any  confficting  interest  (as 
defined  tai  the  section),  it  shall  within 
ninety  days  after  ascertaining  that  it  has 
conflicting  interest  either  eliminate  such 
conflicting  interest  or  resign.  Subsection 
(1)  of  section  310(b]  provides,  with 
certain  exceptions,  that  a  trustee  is 
deemed  to  have  a  conflicting  interest  if 
it  is  acting  as  trustee  under  another 
indenture  of  the  same  obligor. 

Federated  alleges  as  follows: 

1.  Federated  has  entered  into,  among 
others,  the  following  indentures  (the 
"Federated  Indentures"): 

(a)  An  indenture,  dated  as  of 
September  15. 1970  (die  "Hrst 
Indenture"),  between  Federated  and 
Firat  National  Qty  Bank  ("First 
National")  as  trustee,  piuwiant  to  which 
Federated  issued  its  8%%  Sinking  Fund 
Debentures  Due  September  15. 1995  (the 
'Tirst  Debentures")  of  which  $19,956,000 
aggregate  principal  amount  is  presendy 
outstanding.  The  First  Indenture  was  an 
exhibit  to  Registration  Statement  Na  2- 
38373  filed  in  connection  with  the 
registratioQ  of  $50,000,000  aggregate 
principal  amount  of  the  First 
Debentures; 

(b)  An  indenture,  dated  as  of  Mardi 
15. 1972  (the  "Second  Indenture"), 
between  Federated  and  First  National 
as  trustee,  pursuant  to  whidi  Federated 
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iMucd  iU  7%%  Sinking  Fund  Debentures 
Due  March  IS.  2002  (the  "Second 
Debenture*")  of  which  t35.00a000 
aggregate  principal  amount  is  presently 
outstanding.  The  Second  Indentiire  was 
an  exhibit  to  Registration  Statement  Na 
2-43200  flled  in  connection  with  the 
registration  of  $50,000,000  aggregate 
prindpal  amount  of  the  Second 
Debenture:  and 

(c)  An  indenture,  dated  as  of  January 
15. 1967  (the  Third  Indenture"), 
between  Federated  and  Manufacturers 
Hanover  Trust  Company 
("Manufacturers")  as  Trustee,  which 
provides  for  the  issuance  of  an  unlimited 
amount  of  unsecured  Debt  Seoirities 
and  pursuant  to  whidi  Federated  has,  to 
date. 'issued  its  9%«  Notes  due  to  1802 
(the  "Notes")  of  which  t20O.O0a00O 
aggregate  prbidpal  amount  is  presentiy 
outstandii^  The  Third  Indenture  was 
an  exhibit  to  Registration  Statement  No. 
2-11346  flled  in  connection  %vith  the 
registration  of  1200.0004)00  aggregate 
principal  amount  of  the  Notes. 

2.  Subsequent  to  its  execution  of  the 
First  Indenture  and  the  Second 
Indenture.  First  National  changes  its 
name  to  Citibank.  N.A.  ("Qtibank"). 
Citibank  gave  written  notice  of  its 
intention  to  resign  as  trustee  under  the 
First  Indenture  and  the  Second 
Indenture  on  April  28. 1966.  Federated 
has  requested  that  Manufacturers 
accept  appointment  as  successor  trustee 
under  both  the  First  Indentiire  and  the 
Second  Indenture. 

3.  Federated  is  not  in  default  under 
any  of  the  Federated  Indentures.  The 
Company's  obligations  under  the 
Federated  Indentures  are  wholly 
unsecured  and  raak  pari  passu. 

4.  The  Federated  Indentures  contain 
the  provisions  required  by  section  310(b) 
of  the  Trust  Indentiire  Act  Hie 
appointment  of  Manufacturers  as 
successor  trustee  under  the  First 
Indenture  and  the  Second  Indenture,  is 
"not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Trustee  from  acting"  as  trustee 
under  the  Federated  Indentures. 

Federated  has  waived  notice  of 
hearing,  hearing  and  any  and  aU  rights 
to  specify  procedures  under  the  Riues  of 
Practice  of  the  Commission  in 
connection  with  the  matter  referred  to 
herein. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  on  Ble  in  the 
offices  of  the  Commission  at  the  Public 
Reference  Room.  File  No.  22-18562. 
ludidary  Plaza.  450  Fifth  Street.  NW.. 
Washington.  DC  20S49. 


Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
March  6, 1960,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for* 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  DC  20546.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Diviiion  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Kmathan  G.  Katx. 
Secretary. 

[FR  Doc  W-3572  Filed  2-14-80;  8:48  am] 
■Nxsn  ooet  W1S-01-4I 

[ReL  NOl  IC-1680S;  i12-6e861 
The  The!  Fund,  Ine^  Application 

February  8 1989. 

AQINCV:  Securities  and  Exchange 

Commission  ("SBC'). 

action:  Notice  of  Application  for  . 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant:  T^e  Thai  Fund.  Inc. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  e(c) 
from  the  provisions  of  section  12(d)(3)  of 
tile  1940  Act 

Summary  of  Application:  Applicant 
seeks  an  order  permitting  it  to  purchase 
securities  issued  by  Thai  companies 
listed  on  the  Securities  Exchange  of 
Thailand  ("SET]  that  are  engaged  in 
securities-related  businesses  ("SET- 
Listed  Securities  Companies"). 

Filing  Dates:  The  application  was 
flled  on  February  28, 1968,  and  amended 
on  June  17, 1968.  A  notice  of  application 
was  issued  on  June  24, 1988  (Investment 
Company  Act  Release  No.  16453).  but  an 
order  was  not  issued.  The  application 
was  further  amended  on  January  27. 
1986. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notifled  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
March  6. 1989.  Request  a  hearing  in 


writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  cuid  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affldavit  or.  for 
attorneys,  by  certiflcate.  Request 
notiflcation  of  the  date  of  a  hearing  by 
writing  to  die  Secretary  of  Uie  SEC 

ADOWMS:  Secretary.  SEC  450  5di 
Stteel  NW..  Washington,  DC  20549.  The 
Thai  Fund,  Inc..  c/o  John  E 
Baumgardner,  Jr..  Esq.,  Sullivan  ft 
Cromwell  125  Broad  Street  New  York. 
NY  10004. 

TOM  nuiTHcii  mraiiMATiON  contact: 

James  E.  Banks.  Staff  Attorney,  (202) 
272-2190.  or  ftion  R.  Thompson.  Branch 
Chief.  (202)  272-3016  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 

•uepuMiNTAiiv  mPomiATiON:  The 
following  is  a  summary  of  the 
application  as  amended:  the  complete 
application  is  available  for  a  fee  from 
either  the  SECs  Public  Reference 
Branch  in  person  or  the  SECs 
commercial  copier,  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representatioiis 

1.  Applicant,  a  corporation  organized 
under  the  laws  of  the  State  of  Maryland, 
is  a  non-diversifled.  closed-end 
management  investment  company 
registered  under  the  1940  Act  Applicant 
flled  a  registration  statement  under  the 
Securities  Act  of  1933  and  the  1940  Act 
on  October  1, 1987  and  filed 
amendments  thereto  on  December  8, 
1987,  January  22. 1988.  February  5, 1988 
and  February  15, 1988.  The  SEC 
declared  the  amended  registration 
statement  effective  on  February  17, 1988. 

2.  AppUcant's  investment  objective  is 
long-term  capital  appreciation  through 
investment  primarily  in  equity  securities 
of  Thai  companies.  It  is  the  policy  of 
Applicant  to  invest  under  normal 
circumstances,  at  the  conclusion  of  the 
initial  investment  period,  at  least  80%  of 
its  net  assets  in  equity  seciuities  of  Thai 
companies.  During  defensive  periods. 
Applicant  may  reduce  its  holdings  in 
equity  securities  of  Thai  companies  and 
increase  its  holdings  ir>  bonds,  short- 
term  debt  obligations,  money  market 
instruments  or  cash,  all  denominated  in 
Baht*  which  could  bring  the  amount  of 
net  assets  invested  in  Thai  equity 
securities  below  80%. 


>  As  of  February  iX  ISSS:  Um  Noon  Buyins  Rale 
of  the  Federal  Reserve  Bank  wa*  25.33  Baht  to  tiaO. 
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3.  In  order  to  meet  or  anticipate  its 
operating  expenses  and  distribution 
requirements  and  during  defensive 
periods  when  the  value  of  the  Baht  is 
expected  to  depreciate  against  the  dollar 
or  when  there  are  either  negative 
developments  in  the  markets  for  Thai 
securities  or  in  Thailand.  Applicant  may 
invest  in  non-Baht  denominated 
investments,  including  obligations 
issued  or  guaranteed  by  the  United 
States  Government  and  other  dollar- 
denominated  securities,  non-Baht 
denominated  prime  grade  finance 
company  or  corporate  commercial 
paper,  and  certificates  of  deposit  or 
banker's  acceptances  of  United  States 
commercial  banks.  After  the  Applicant's 
initial  investment  period,  however,  such 
non-Baht  denominated  investments  are 
limited  by  tiie  Bank  of  Thailand  to  20% 
of  the  Fund's  net  assets  invested  through 
the  investment  plan  (the  "Investment 
Man"). 

4.  Applicant's  investment  advisers  are 
Morgan  Stanley  Asset  Management  Inc. 
("MSAM"  or  "U.S.  Adviser"),  a 
Delaware  corporation,  and  The  Mutual 
Fund  Company  Limited  ("Thai 
Adviser"),  a  Thai  limited  company 
(together,  "Advisers").  Applicant's 
administrators  are  MSAM  and  The 
Vanguard  Group.  Inc..  a  Pennsylvania 
corporation.  ("Vanguard",  together  with 
MSAM.  "Administi^tors").  Each 
Adviser  is  a  registered  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  Their  advisory  activities  are 
governed  by  an  investment  contract 
("Investment  Contitict")  estabhshing  die 
Investment  Plan  and  a  related  Technical 
Assistance  and  Seconding  Agreement 
("Seconding  Agreement")  which,  during 
the  time  the  Investment  Plan  is  in 
existence,  together  serve  as  investment 
advisory  agreements  between 
Applicant  MSAM  and  the  Thai  Adviser. 
Under  these  two  agreements  MSAM 
provides  staff  to  the  Thai  Adviser  to 
m£ike  investment  decisions  for 
Applicant  ("Seconded  Staff")  and  tiie 
Thai  Adviser,  through  such  Seconded 
Staff,  makes  investment  decisions  for 
the  Investment  Plan.  During  the 
existence  of  the  Investment  Plan, 
MSAM.  pursuant  to  tiie  MSAM 
Administration  Agreement  has  agreed 
to  provide  administrative  services  to 
Applicant  directly  onthrough  third 
parties  such  as  Vanguard.  Vanguard  has 
agreed  to  provide  administrative 
services  to  the  Fund  pursuant  to  the 
Vanguard  Administration  Agreement 
between  MSAM  and  Vanguard. 

5.  Thai  laws  permit  SET-Listed 
Securities  Companies  to  act  as 
securities  brokers,  securities  dealers, 
underwriters  or  investment  advisers. 


Most  SET-Listed  Securities  Companies 
are  members  of  the  SET,  and  all  engage 
in  securities-related  businesses. 
Currentiy,  there  are  twenty  ^T-Listed 
Securities  Companies,  seventeen  of 
which  are  also  members  of  the  SET. 

6.  As  of  December  31, 1987,  market 
capitalization  of  corporate  equity 
securities  (excluding  unit  trusts) 
("Corporate  Equity  Securities")  for  the 
SET  was  135.37  billion  Baht  compared 
to  74.46  billion  Baht  as  of  December  31. 
1986.  In  1987.  SET-Listed  Securities 
Companies  represented  22.95%  of  the 
SETs  Corporate  Equity  Securities 
market  which  includes  major  industrial, 
transport  service,  insurance,  financial 
and  utility  stocks.  In  addition,  as  of 
December  31, 1987,  finance  and 
se(iurities  companies  comprised  the 
SETs  single  largest  sectoral  group  in 
terms  of  number  of  companies  quoted. 

7.  Applicant  submits  that  the 
securities  of  SET-Listed  Securities 
Companies  that  it  intends  to  purchase 
have  at  least  the  degree  of  investor 
interest  and  depth  and  breadth  of 
maricet  as  certain  securities  traded  in 
the  U.S.  over-the-coimter  market  which 
have  been  designated  as  "OTC  margin 
stock."  ^pUcant  further  submits  that  its 
investment  in  securities  of  SET-Listed 
Securities  Companies  would  have  no 
adverse  effect  on,  but  rather  would 
enhance,  the  liquidity  of  its  portfolio. 

8.  Applicant  further  represents  that 
the  public  information  available  in 
Thailand  about  SET-Listed  Securities 
Companies  is  at  least  as  extensive  as 
information  available  in  Thailand  about 
Thai  issuers  in  other  industries  in  which 
Applicant  intends  regularly  to  invest 
Applicant  submits  that  the  disclosure 
required  by  Thai  laws  and  regulations, 
while  not  in  all  respects  as 
comprehensive  as  U.S.  securities  laws, 
provides  significant  disclsoure  in 
connection  with  the  issuance  of 
securities  which  is  the  "substantial 
equivalent"  of  the  disclosure  required  by 
the  Securities  Act  of  1933. 

Applicant's  Legal  Conclusions 

1.  Applicant's  proposed  investment  in 
SET-Listed  Securities  Companies  would 
be  subject  to  the  prohibitions  of  section 
12(d)(3)  of  the  1940  Act  against 
registered  investment  companies 
purchasing  securities  of  isuers  engaged 
in  securities-related  businesses.  With 
respect  to  the  exempUve  relief  from 
section  12(d)(3)  of  the  1940  Act  provided 
by  Rule  12d3-l,  Applicant  recognizes 
that  SET-Listed  Securities  Companies 
derive  more  than  15%  of  their  gross 
revenues  fit>m  securities-related 
activities  for  any  given  period,  and 
Applicant  has  assimsed  for  the  purposes 
of  this  application  that  investment  in 


SET-Usted  Securities  Companies  would 
be  subject  to  the  conditions  of  Rule 
12d3-l(b). 

2.  Applictmt  has  reviewed  all  the 
conditions  set  forth  in  Rule  12d3-l(b) 
under  the  1940  Act  and  represents  or 
undertakes  that  it  wiU  be  able  to  satisfy 
all  but  one  of  the  conditions.  Applicant 
cannot  satisfy  the  condition  that  any 
equify  security  acquired  must  be  a 
"margin  securify"  as  defined  in 
Regulation  T  promulgated  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System.  Because  the  equity  securities  of 
SET-Listed  Securities  Companies  are  not 
listed  on  a  United  States  securities 
exchange  or  traded  in  the  United  States 
in  the  over-the-counter  market  they 
cannot  be  "margin  securities."  Because 
Applicant  is  unable  to  satisfy  all  of  the 
conditions  of  Rule  12d3-l  and  thus 
cannot  avail  itself  of  the  exemption 
provided  by  such  rule,  it  is  unable  to 
take  advantage  of  good  investment 
opportunities  and  to  increase  the 
diversification  of  its  portfoUa 
particularly  its  diversification  within  the 
financial  sector  of  the  Thai  economy. 

3.  Applicant  asserts  that  the  granting 
of  the  requested  exemptive  order  is 
appropriate,  in  tiie  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairiy 
intended  by  tlie  policy  and  provisions  of 
the  1940  Act  The  SEJCs  concern  about 
the  entrepreneurial  risk  of  investing  in 
securities  related  businesses  is  not 
relevant  to  the  Applicant  because  the 
Applicant  intends  to  purchase  interests 
in  Thai  limited  companies,  which  are 
analogous  to  shares  of  corporate  ktock 
and  are  unlike  partnerhsip  interests. 
Further,  the  SECs  concern  about 
possible  conflicts  of  interest  arising  out 
an  investment  company  purchasing 
shares  in  a  broker-dealer  as  a  reward 
for  selling  the  investment  company's 
shares  also  is  not  relevant  to  the 
AppUcant  a  closed-out  investment 
company. 

4.  HnaUy,  the  SECs  concern  that  an    . 
investment  company  mi^t  direct 
brokerage  business  to  a  broker-dealer  in 
which  the  investment  company  has 
invested  in  order  to  enhance  such 
broker-dealer's  profitabilify  or  to  assist 
it  during  financial  difficulfy  is  not 
relevant  to  the  AppUcant  The  Thai 
entities  in  which  Applicant  would  invest 
are  institutions  of  substantial  size  while 
the  AppUcant  possesses  total  assets 
which  are  unlikely,  in  light  of  investment 
management  poUdes,  to  be  able  to 
effect  such  a  result 

5.  Based  on  the  foregoing,  AppUcant 
respectfully  requests  an  exemption  from 
the  provisions  of  section  12(d)(3)  of  the 
1940  Act  to  the  extent  necessary  to 
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pennit  it  to  invest  in  securities  of  SET- 
Listed  Securities  Companies,  which  are 
listed  on  the  SET. 

AppUcaat^  Comfitioos 

Applicant  agrees  that  if  the  requested 
order  is  granted  it  will  be  expressly 
conditioned  on  the  following  conditions: 

11.  Applicant  undertakes  to  invest  in 
only  SET-Usted  Securities  Companies' 
seciirities  that  would  meet  the  criteria 
concerning  total  market  value,  earning 
power  and  share  distribution  and  wodd, 
based  on  these  grounds,  be  eligible  for 
listing  on  one  or  more  of  the  following: 
The  New  York  Stock  Exchange,  The 
American  Stock  Exchange  or  The 
NASDAQ  National  System. 

2.  The  investments  in  SET-Listed 
Securities  Companies  will  comply  with 
all  the  requirements  of  Rule  12d3-l 

/  under  the  19W  Act  except  the 
requirement  that  such  equity  securities 
be  "margin  securities." 

3.  Applicant  undertakes  that  prior  to 
the  acquisition  of  die  equity  securities  of 
a  ^T-Usted  Securities  Company,  the 
Advisers  will  determine  diat  such  SET- 
Listed  Securities  Company  satisfies 
each  of  the  foQowing  standards: 

(a)  Dally  quotations  are  available  for 
both  bid  and  asked  prices; 

(b)  The  company's  stock  has  been 
publidv  traded  for  at  least  six  months; 

(c)  The  company  or  a  predecessor  in 
interest  has  been  in  existence  for  at 
least  three  years; 

(d)  The  company  has  at  least  $10 
milUoa  of  capital,  surplus,  and 
undivided  profits; 

(e)  The  company  is  required  by 
exchange  or  governmental  regulation 
publidy  to  file  (i)  reports  of  any 
important  financial  or  structural 
corporate  changes,  (ii)  semi-annual 
profit  and  loss  statements  and  (iii) 
annual  reports  of  independently  audited 
assets  and  liabilities,  profits  and  losses 
and  changes  in  financial  position; 

(f)  The  company  has  a  minimum 
market  capitalization  of  $20  million;  and 

(g)  Tbe  Company's  equity  securities 
have  (i)  an  average  daily  trading  volume 
of  at  iMSt  SOO  shares  and  (ii)  an  average 
daily  trading  volume  equal  in  value  to  at 
least  $2S,00a 

4.  Applicant  will  not  invest  more  than 
2%  of  its  assets,  determined  as  of  the 
time  of  purchase,  in  the  securities  of  any 
SBT-listed  Securities  Company. 

5.  Applicant  will  maintain  in  one 
place  aU  of  the  necessary 
documentation  relating  to  its  investment 
decisions  regarding  securities  issued  by 
the  SET-Listed  Securities  Companies 
and  to  employ  an  independent  third 
party  to  review  periodicaUy  Applicant's 
complianoe  widi  tbe  terms  of  Um  Order 
issued. 


For  tiw  Conoiissioa,  by  ttw  Division  of 
Investment  ManagemeBt.  pursoant  to 
delegated  authority. 
lonathaaCKaH, 
Secretary. 
[FR  Doc.  8B-MB7  Filed  2-14-88;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Public  Informstlon  CoHsctlon 
RvqutrwiMfUs  SubmittMl  to  0MB  for 


DEPARTMENT  OF  TRANSPORTATION 

Fodoral  AvtaHon  Adi  ilk  listratlon 

Haoio  Tvcmwcw  vonNiNSMon  Tor 
AaronauHes  (RTCA)  8p«cW 
Comnttlsc  la^^MbwiMMt  Avwtion 
sysMM  PWTOfiiwnc9  oiMMJMu  rer 
OPS;  Ma#llnQ 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C  A^).  I),  notice  is 
hereby  given  for  the  eleventh  meeting  of 
RTCA  Special  Committee  ISO  on 
K4inimum  Aviation  System  Performance 
Standard  for  GPS  to  be  held  March  7-8, 
1989,  in  the  RTCA  Confermce  Room. 
One  McPherson  Square,  1425  K  Street 
NW.,  Suite  50a  Washington,  DC  20005. 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
approval  of  minutes  of  the  Tenth 
Meeting.  RTCA  Paper  No.  404-88/ 
SC159-194;  (3)  review  of  the  revised 
terms  of  rareness;  (4)  review  of  the 
Minimum  Aviation  System  Performance 
Standards  for  Global  Poeitioning 
System.  (RTCA/DO-202);  (5)  review  of 
EUROCAE  and  other  comments:  (6) 
development  of  committee  work 
program  and  schedule;  (7)  estoblishing 
working  groups  and  define  tasks  on 
integrity  implementation  WG, 
operations  WG,  and  test  requirements 
WG;  (8)  assignment  of  tasks:  (9)  other 
business;  (10)  date  and  place  of  next 
meeting;  and  (11)  working  group 
organizational  meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  ihe  Chairman, 
members  of  the  public  may  present  oral 
stetemente  at  the  meeting.  Persons 
wishing  to  present  stetements  or  obtain 
information  should  contect  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Street  NW.,  Suite  SOO, 
Washington,  DC  20005;  (202)  682-0206. 
Any  member  of  the  public  may  present  a 
written  stetement  to  the  committee  at 
any  time. 

Issued  in  Waifaingtog  DC  on  February  8, 
1980. 

GooSiey  R.  Mclnlyie. 
Acting  Deaignatad  Officer. 
FR  Doc  89-3602  Filed  2-14-80: 6^46  am] 


Date:  Febraary  10, 1989. 

The  Department  of  Treasury  has 
submitted  the  foQowing  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
subinission(8]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224.  ISth  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  None. 

Type  of  Review:  New  Collection. 

Title:  Customer  Service/Quality 
Initiative  BaseHne  Survey  for  Returns 
Processing  and  Accoiuiting  Division. 

Description:  The  date  collection  will 
be  used  to  esteblish  baseline  estimates 
of  taxpayer  satisfaction  with  RP&A 
Division's  Underreporter  Branch  and 
Adjustmente  Function.  This  information 
will  be  used  by  the  areas  to  determine  if 
current  programs  are  meeting  texpayers' 
needs.  This  information  will  indicate 
where  the  areas  shookl  focus  any 
quality  initiatives  that  RPaA  may  wish 
to  institute. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  R^forting  Burden: 
1,000  hours. 

Clearance  Officer  Garridc  Shear, 
(202)  535-4297.  Internal  Revenue 
Service.  Room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sundeibauf, 
(202)  395-688a  Office  of  Management 
and  Budget  Room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Oala  A.  Motgan. 

DeparimeBtat  Reports  Management  Officer. 
[FR  Doc.  89-3550  Filed  a-14-89;  8:45  am] 
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Income  Tax  TrMty:U.&  and  Portugal       Advtoory  Cwwn|»»»  on  Camatarlea         VETERANS  ADMINISTRATION 

The  Treasury  Department  today  ,  *"**  "emorlalB;  Meeting 

announced  that  negotiations  of  a  The  Veterana  Admini«t«iHon  oiv*«  Veterane' Advisory  Committee  on 

^^i:^z,'?:z^^'"'^'-  .oS:rf^«rm'3ifr   En-™n™«-H«,d««^ 

scheduled  to  take  place  in  Washington 
during  the  week  of  April  3-7. 1989. 

There  is  not  now  an  income  tax  treaty 
in  effect  between  the  United  Stetes  and 
Portugal.  The  negotiations  wiU  take  as 
their  starting  point  the  model  draft  texto 
published  by  the  United  Stetes  and  the 
Organization  for  Economic  Cooperation 
and  Development  They  will  also  take 
into  account  the  U.S.  Tax  Reform  Act  of 
1986  and  recent  treaties  concluded  by 
each  country.  The  issues  to  be  discussed 
include  the  taxation  of  income  fiom 
business,  investment  and  employment 
derived  in  one  coutnry  by  residento  of 
the  other,  provisions  to  ensure 
nondiscrimination  and  the  avoidance  of 
double  taxation,  and  provisions  for 
administrative  cooperation  between  the 
tex  authorities  of  the  two  coimtries. 

Interested  persons  are  invited  to  send 
written  commente  concerning  the 
forthcoming  negotiations  to  Leonard 
Terr.  International  Tax  Counsel.  U.S. 
Treasury.  Room  3064.  Washington.  DC 
20220. 

Dennis  E.  Roas. 

(Acting)  Aaaiatant  Secretary  (Tax  Policy). 
[FR  Do&  89-3494  Filed  2-14-89: 8:45  am] 


VETERANS  ADMINISTRATION 

Voluntary  Service  National  Advlaory 
Committee;  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463)  of  October  6, 1972.  that  the 
Volimtary  Service  National  Advisory 
Committee  has  been  renewed  for  a  two 
year  period  beginning  January  24. 1989 
through  January  24, 1991. 

Dated:  January  sa  1989. 

By  direction  of  the  Acting  .\dministratOT. 
Rosa  Maria  Fontanes. 
Committee  Management  Officer. 
[FR  Doc.  89-3476  Fded  2-14-89;  8:45  am] 


The  Veterans  Administration  gives 
notice  that  a  meeting  of  the  Advisory 
Committee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C  1001. 
will  be  held  at  the  Scottsdale  Hilton 
Hotel.  6333  N.  Scottsdale  Road. 
Scottsdale.  Arizona  85253,  on  April  14. 
1989. 

The  session  will  begin  at  1:30  p.m.  to 
conduct  routine  business.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  which  is  about  twenty 
persiHis.  lliose  wishing  to  attend  should 
contect  Mrs.  Ann  Stone.  Staff  Assistant 
National  Cemetery  System,  ({riione  202- 
233-2396)  not  later  than  12  noon.  EST 
March  24. 1969. 

Any  interested  person  may  attend, 
appear  before,  or  file  a  stetement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director, 
National  Cemetery  System  (40)  at  810 
Vermont  Avenue,  NW..  Washington.  DC 
20420.  In  any  such  letters,  the  writers 
must  fully  indentify  themselves  and 
stete  the  organization  or  association  or 
person  they  represent  Also,  to  the 
extent  practicable,  letters  should 
indicate  the  subject  matter  they  want  to 
disctiss.  Oral  presentetions  should  be 
limited  to  10  minutes  in  duratioa  lliose 
wishing  to  file  written  statemente  to  be 
submitted  to  the  Committee  must  also 
mail,  or  otherwise  deliver,  them  to  the 
Director,  National  Cemetery  System. 

Letters  and  written  statemente  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reach  the  EHrector, 
National  Cemetery  System  by  12  noon 
EST  March  24. 1989.  Oral  statemente 
will  be  beard  only  between  1:30  pjn. 
and  2:00  p.m. 

Dated  February  7, 1989. 

By  direction  of  the  Acting  Administrator. 
Roaa  Maiia  Foatanes. 
Committee  Management  Officer. 
[FR  Doc  89-3474  Filed  2-14-80;  8:45  am] 


The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463,  section 
10(a)(2).  that  a  meeting  of  the  Veterans 
Advisory  Committee  on  Environmental 
Hazards  will  be  held  at  the  Veterans' 
Administration  Central  Office,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420  on  April  25  and  28, 1960.  The 
purposes  of  the  Committee  are  to  review 
the  scientific  and  medical  literature 
relating  to  the  possible  health  effecte 
resulting  fiom  exposure  to  dioxin  and 
ionizing  radiation  and  to  assist  in  the 
development  of  Agency  policy  with 
respect  to  veterans'  claims  for 
compensation  based  upon  exposure. 

The  meeting  will  convene  at  900  ajn. 
both  days  in  the  Omar  Bradley 
Conference  Room.  This  meeting  will  be 
open  to  die  public  up  to  the  seating 
capacity  of  the  room.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contect 
Ms.  Sylvia  Arrington,  Veterans 
Administration  Central  Office  (phone 
202/233-2115)  prior  to  April  17, 1989. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  stetemente 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L  Conway,  Special  Assistant  to 
the  General  Counsel  Room  1034, 
Veterans  Administration  Central  Office. 
Submitted  material  must  be  received  at 
least  five  days  prior  to  the  meeting.  Such 
members  of  the  public  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee. 

Dated:  Febiuaiy  7, 1988. 

By  direction  of  ti>e  Acting  Administrator. 
Rosa  Maria  Footaoex, 
Committee  Management  Officer. 

[FR  Doc.  89-3475  Filed  2-14-«Mt:45  am] 
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Sunshine  Act  Meetings 
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Vol.  54.  No.  30 
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This  aedion  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttw  "Government  In  the  Surohine 
Act"  (Pub.  L  94^409)  5  U.S.C.  552b<e)(3). 


UNITCO  tTATCS  INTOWATIONAL  THAOC 


)  DATS  Wednesday,  February 
22, 1980  at  12K)0  noon. 

PIACC:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

tTATOS:  Open  to  the  public. 

MATTCM  TO  M  CONStDCHeO: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints: 

a.  Certain  wire  electrical  discharge 
machining  apparatus  and  components 
thereof  (Docket  No.  1484). 

b.  Certain  insulated  security  chests  (Docket 
No.  1485). 

c  Certain  novelty  teleidoscopes  (Docket 
No.  1486). 

5.  Inv.  No.  731-TA-429  (P)  (Medianical 

transfer  presses  from  )apan)— brieHng 
and  vote. 
8.  Any  items  left  over  from  previous  agenda. 


CONTACT  PERSON  TOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary.  (202)  252-1000. 
Kenneth  Bomasna, 

Secretary. 

February  9. 198ft 

(FR  Doc  a&-3581  Filed  2-10-89;  4:54  pm] 

BiLLMM  cooE  nas-e»-M 

MEIOHBORHOOO  RBNVESTMIENT 
CORPORATION 

Regular  Meeting  of  the  Board  of 

Directors 

TIME  AND  date:  4:00  p.m.— Tuesday, 

February  21, 1989. 

place:  Neighborhood  Reinvestment 
Corporation.  1325  G  Street  NW.,  Eighth 
Floor — Large  Conference  Room. 
Washington.  DC  20005. 
status:  Open. 

CONTACT  PERSON  FOR  MORE 
information:  Martha  A.  Diaz-Ortiz, 
Assistant  Secretary  376-2400. 

agenda: 

L  Call  to  Order  and  Remarics  of  Chairman 
n.  Approval  of  Minutes,  November  22, 1968 
ni.  Executive  Director's  Activity  Report — 
General  Update 

IV.  Budget  Committee  Report — Approval  of 

FY  1969  Budget  Allocations 

V.  Audit  Committee  Report 

a.  Acceptance  of  Outside  Audit  Report 

b.  Review  of  Investment  and  Banking 
Policies 


VI.  Treasurer's  Report 

Catol ).  McCaba. 

Secretary. 

(FH  Doc  89-3630  Filed  2-13-89;  1:29  pmj 


RAILROAD  RETIREMENT  BOARD 

Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a, 
meeting  on  February  22. 1989, 9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Pottioo  Opoi  to  the  PubBc 

(1)  Proposed  Changes  in  the  RUIA 
Regulations  (Status  Report) 

(2)  Appeal  of  the  Employer  Status  of  the 
Trustees  of  Galveston  Wharves 

Portion  Qosed  to  the  Public 

(A)  Appeal  from  Referee's  Denial  of 
Disability  Annuity,  Harold ).  Blevins. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board.  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  February  10. 1969. 
Beatrice  Ezarsld, 

Secretary  to  the  Board. 

[FR  Doc.  89-3615  Filed  2-13-89: 1:28  pm] 
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Corrections 


Fadanl  Jtsgistar 

VoFsi  No.  80 

Wednesday.  February  IS.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  edttorial  correctkxw  of  previously 
published  Presidential,  Rule.  Proposed 
Rule,  and  Notk»  documents  and  volumes 
of  the  Code  of  Federal  Regulatwns. 
These  correctnns  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  tt)e 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-30000/41C]  (FRL-351&^ 

Unuron;  Conclusion  of  ths  Spsdal 
Review 

Correction 

In  notice  docimient  89-1935  appearing 
on  page  4072  in  the  issue  of  Friday, 
January  27. 1989.  make  the  following 
correction: 

In  the  first  column,  tmder 
SUPPLEMENTARY  INFORMATION,  in  the 
third  line,  "dichlorophenyl"  was 
misspelled. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/4SA:  FRL-350»^] 

Preliminary  Determination  To  Cancel 
Registrations  of  Cartiofuran  Products, 
Availability  of  Technical  Support 
Document  and  Draft  Notice  of  Intent 
To  Cancel 

Correction 

In  notice  doctmient  89-1584  beginning 
on  page  3744  in  the  issue  of  Wednesday. 
January  25. 1989,  make  the  following 
correction: 

On  page  3748,  in  the  third  column,  in 
the  first  column  of  the  table,  in  the 
second  entry,  "lOG"  should  read  "15G". 

MLLMQ  COK  1S0641-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  163 

[Dedcet  Na  86P^>297/CP] 


Cacao  Products;  Proposal  To  Amend 
ttie  Standards  of  Identity 

Correction 

In  proposed  rule  document  89-1561 
beginning  on  page  3615  in  the  issue  of 
Wednesday.  January  25, 1989.  make  the 
foUowing  corrections: 

1.  On  page  3616,  in  the  third  column, 
in  item  C,  in  the  first  paragraph,  in  the 
eighth  line,  "present"  should  read 
"percent". 

(163.111    [CorrMted] 

2.  On  page  3619,  in  the  3rd  column,  in 
S  163.111(c)(1).  in  the  10th  line,  "filed" 
should  read  "fiUed". 

S  163.112   [CerrwiMi] 

3.  On  page  3620,  in  the  second  column, 
in  §  163.112(d).  in  the  fourth  line,  "label" 
-was  misspeUed. 

fi163w117   [CorrMted] 

4.  On  the  same  page,  in  the  third 
column,  in  §  163.117(a),  in  the  second 
line,  "manufacturing"  was  misspelled. 

{163.123   [Corrected] 

5.  On  the  same  page,  in  the  third 
colunm,  in  S  163.123(a),  in  the  fifth  line, 
"sweeteners"  was  misspelled. 

S  163.140    [Corrected] 

6.  On  page  3621,  in  the  third  column, 
in  S  163.140(b),  in  the  fourth  line,  "or" 
was  misspelled. 

S  163.153    [Corrected] 

7.  On  page  3622,  in  the  second  column, 
in  S  163.153(a),  in  the  second  line, 
remove  "and". 

HUMQ  COOC  1WS«H) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administrstion 

[Proiect  AnnounoetiMnl  No.  SSA-OP-S^I] 

Federal  Oid^ge,  Sunrtvors,  snd 
DIsabiMy  Insursnoe 

Cdifection 

In  notice  docinnent  89-2684  begiiming 
on  page  5682  in  the  issue  of  Monday. 
February  6. 1989,  make  the  following 
corrections: 

1.  On  page  5684,  in  the  second  column, 
in  the  last  paragraph,  in  the  second  line, 
after  "the"  insert  "limits  of. 

2.  On  the  same  page,  in  the  3rd 
column,  in  die  20th  line  from  the  bottom, 
"date"  should  read  "data". 

HLUNQ  OOOC  1S0S«VO 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AK-e32-0»4214-10;  A-0616S6] 
Conformance  to  Survey;  Aladca 

Correction 

In  notice  dociunent  89-1312  beginning 
on  page  3151  in  the  issue  of  Monday. 
January  23. 1989,  make  the  following 
correction: 

'  On  page  3152,  in  the  first  columa 
under  Seward  Meridian,  Alaska,  in  the 
third  line.  "50 '14"'  should  read  "55  "14"'. 

MUMQCOM  imS-OUt 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFR  Part  122  • 

[TJ>.S9-24] 

Customs  Regulations  Amendments 
Concerning  Overflight  Exemptions  for 
Private  Aircraft 

Correction 

In  rule  dociunent  89-2576  beginning  on 
page  5427  in  the  issue  of  Friday, 
February  3. 1989,  make4hfr  following 
correcBons: 
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PART  122-iCORRECTEO] 

1.  On  page  5429,  in  the  third  column, 
in  the  Autlmrity  citation,  in  the  second 
line  "1456"  should  read  "1459". 

§122^   [Corractod] 

2.  On  the  same  page,  in  the  same 
column,  in  S  122.25(6),  in  the  third  line, 
after  "which",  insert  "die". 

3.  On  page  5430.  in  the  second  column, 
in  1 122.2S(c)(6).  in  the  second  line, 
"application"  was  misspelled. 

NOTE:  For  a  Department  of  the 
Treasury  correction  to  tliis  document 
see  the  Rules  section  of  this  issue. 


Wednesday 
February  15,  1989 


Part  11 


^     rf      m, 


Department  of 
Agriculture 

Food  and  Nutrition  Service 

7  CFR  Part  271  et  aL 

Food  Stamp  Program;  Food  Stamp 

Issuance  and  Issuance  Liability;  Rnal 

Rule 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Pwts  271, 272, 27S.  274, 275  and 

276 

(Aindt  No.  2711 

Food  Stamp  Program;  Food  Stamp 
Iseuanoe  and  laauanoe  UabiNty  Rule 

■  Qiwnf  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 


R  This  Food  Stamp  Program 
rule  makes  final  a  proposed  rule  which 
constitutes  the  first  comprehensive 
review  of  the  Food  Stamp  Program's 
issuance  and  State  agency  issuance 
liability  rules  since  they  were  first 
published  in  1978  following  enactment 
of  the  Food  Stamp  Act  of  1977.  The  rule 
implements  a  reorganization  of  some 
sections  of  the  current  regulations, 
changes  some  current  policies,  and  edits 
current  language.  Areas  in  which  major 
policy  changes  are  found  include: 
ctirrent  regulatory  requirements  for 
replacement  of  benefits,  issuance 
recoadliatioQ  raqaireinents.  liabilities 
related  to  direct  mail  issuance  of 
benefits  and  liabilities  related  to  the  use 
of  anthorization-to-participate  (ATP) 
cards.  This  rule  also  implements 
provisions  of  the  Pood  Security  Act  of 
1985  (Pub.  L  99-198)  legarding  staggered 
issuance  of  benefits,  phiotogr^hic 
identification,  and  alternative  issuance 
systems  for  State  agencies.  The  efiect  of 
these  changes  will  be  to  make  specific 
provisions  easier  to  locate,  agency 
policies  and  statutory  provisions  more 
cleariy  stated,  issuance  HabiHties  more 
fully  outlined  and  the  regulatory 
language,  in  general,  easier  to 
understand. 

■fwciiw  DATB  lUs  nde  becomes 
effective  April  1. 1980.  For  information 
on  implementation  dates  see 
"Implementation"  in  the 
auPMjBMmTARV  MPONMATMN  section. 


ikTiON  contact: 

Marilyn  Carpenter.  Chief,  State 
Administration  Branch,  Program 
Accountability  Division.  Food  Stamp 
Program.  Food  and  Nutrition  Service 
(FNS).  USDA.  3101  Park  Center  Drive, 
Room  904.  Alexandria.  Virginia  22302, 
telephone:  (703)  756-3383. 


gassHkatioB 

Executive  Order  No.  12291 

This  action  has  been  reviewed  in 
relation  to  the  requirements  of  Executive 
Order  No.  12291  and  Secretary's 
Memorandum  No.  1512-1.  and  it  has 


been  deteniiiiisd  that  the  action  will  not 
result  in  an  annaal  effect  on  the 
economy  of  $100  million  or  more  or  a 
major  increase  in  costs  or  prices  far 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions. 
Additionally,  this  action  will  not  residt 
in  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  this  action  has  been 
classified  as  "not  major." 

Executive  Order  No.  12372 

This  Program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.551.  For  the  reesons  set 
forth  in  the  Final  rule  related  Natioa(s) 
to  7  CFR  3015,  Subpart  V  (dte  48  PR 
29115.  June  24, 1963;  or  48  FR  S4317, 
December  1. 1983.  as  appropriate,  and 
any  subsequent  notices  that  may  apply), 
this  Program/activity  is  excluded  from 
the  scope  of  Executive  Order  12S72 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed  in 
relation  to  the  requirements  of  the 
Regulatory  Flexifaility  Act  of  1980  (Pub. 
L  96-964,  M  Stat  1164.  September  It, 
1980).  Anna  Kondratas,  Administrator  of 
die  Food  and  Nutrition  Service  (FNS). 
has  certified  that  this  action  wiQ  not 
have  a  significant  economic  impact  on  a 
substantiel  nanber  of  small  entities. 
This  final  rule  streamlines  and  siiapHfies 
coupon  issuance  and  State  agency 
liability  rales.  No  new  requirements  are 
being  pieced  on  small  businesses  or 
organizations.  Some  new  requireeaettts 
are  being  pfaned  on  State  agendas. 
However,  the  requirements  will  not  have 
a  significant  economic  impact  on  local 
governments. 

Reporting  and  Recordkeeping 

In  accordance  with  the  Paperwoik 
Reduction  Act  of  1980  (44  U.S.C  3807). 
the  reporting  and  recordkeeping  burden 
required  by  a  revision  to  the  Form  PNS- 
46,  Issuance  Reconciliation  Report  md 
contained  in  i  274.4  of  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  No. 
0584-0080.  The  other  reporting  and 
recordkeeping  requirements  (as  i 
below)  contained  in  the  rule  are  also 
approved  by  OMB.  The  requirements 
are  simply  being  redesignated  and 
remain  imchanged  by  this  rule. 


7  CFR  smSoo  vtfMf9 


274.1(c)-. 
374J3(d).. 

2744<a)... 
274j4<b)... 

ZtAJHf^ 

274JBM.  t>)  and  (•).. 

274.TW 

Z74.7(c) 

I7«B(«HC) 

2T«JB(e) —. 

27«e(aHd) 

274.11 

278^(b) 


Cumnt  OMB  control 
numtMr 


0684-0008 

0584-0009.0584-0069. 

0684-0080 
0584-0080 
0584-0008.  0584-0015, 

0584-0080.0584- 

0081 
0684-0009.0584-0053 
0684-0080.0584-0081 
0684-0008 
0684-0022 
0584-0009 
0584-0063 
0584-0009 
0584-0009 
0584-0015 


Reorganization  of  Part  274— Issuance 
and  Use  of  Coupons 

Part  274  of  the  food  stamp  regulations 
iu»  been  extensively  revised  and 
restructured.  In  order  to  help  the  reader 
relate  previous  provisions  of  this  Part  to 
tbe  same  provisions  in  tliis  final  rule,  the 
following  table  of  redesignations  has 
been  compiled: 

Table  of  Reoesiqnations  (Part  274) 


Previous  acdion 


2741(a) 

274l(t)) 

2741(b)(3).„. 

274.1fbH9- 

274.1(b)(e|..- 

274.1(CM1) 

27«.1(cM2) 

2M.1(d) 

274i(«i) 

274.2(b) 

274.2(C) 

27t2«lK1)™ 
274a(d)(2)_ 
27C2(dK3)-.. 
2742(o)(1)._. 
274^eK2)..- 

274^«H3).... 
2742(«K4)... 
27*2(eH5)._. 
f742(*H6)._. 
«74.2(^(7) 

274JM(i| 

ZTAJmm 

27«.2(»)<M| 

274.2(«)(11) 

274.2(f)  (1).  (2).  (3).  (4) 

274.2(fM5) 

274.2(f)(8) 

274.2(f)(7)._ 

27*2(aM1) 

274.2(gM1)<i) 

274.2(g|2| 

274.2(ga» 

27«.2(hX1| 

Z7444C9 

ZTAJHm 

274.2(0 


274.1(a)  and  274.2(a). 

2741(b). 

2741(bH3). 

274.1(b)(3)  (!).(»)  (A)  and 

(B). 
2741(bH4). 
2741(b)(5). 
2741(c). 

2741  (c)(1)  and  «^(2) 
27^4(f). 
274.3(a). 
274.1(e). 
274J(dH1)Ci) 
4^74J«W1). 
274J(dH1Ki). 
274J(dK1)(B). 
274.3(aH1). 

274.2  (c),  (c)(1)  and 
(c)(3). 

2743(«M1)- 

274.7(a)(2). 

274J(dH8). 

274.7(a). 

274.S(b)  and  27410(c) 

(1).  (2). 
Unnecataary. 
274J(d)(4). 
274.4(aH1)(<). 
274.6(a)(1)  and 

274.6(fH4)(i). 
274.3(d)(2). 
Radundant 
274.2(CK1). 
274.3(a)(1)  and 

274.6(f)(4H1). 

274.3(d)(2). 

274.3  m^m  and  (dH3). 
Radundant 
274.6  (c).  (d),  and  (a). 
274.6(iHl). 
274.6(g). 
274.2(a). 
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Table  of  Redesignations  (Part  274)— 
Continued 


fYavtoua  aoclion 


274.2(0 .. 

274.3(a). 

274.3(b). 

274J(cK1).- 

274  J(c)  (2)  and  (3). 

274J(cK4) 

274  J(d). 

274.4 

274.6.. 

274.6.. 

274.7.. 

274a(a). 

274.8(b)-. 

274.9 

274.10(a).. 

27410(b).. 

27410(c)...- 

27410(d).- 

27410(e). 

274.10(f)... 

27410(9).- 

27410(h).- 

27410(1).-. 

274ll(a).(b),(0i 

(d). 
27411(e).- 


Deleted;  pcoviaion 


274J<a)(3). 

274.3(d). 

274.6  (a),  (b)  and  (^ 

Radundant 

27e.2W(4). 

274.4(b)(1)(iw). 

274.7. 

274a. 

274.4(a). 

27411. 

ZT4A9>). 

274.4(0. 

274.9. 

274.10(a). 

274.10(a)(4)(i). 

^74^om*m■ 

Radundant 

Redundant 

274.10(a)<4M«). 

274.10(a). 

Radundint. 

Rodunctent 


274.7(h). 


AlwiysU 


Amendments  and 

On  April  9, 1986.  the  Department 
published  in  the  Federal  Register  at  51 
FR  12268  a  proposed  rule  comprising  a 
comprehensive  revision  of  the  Food 
Stamp  Program's  current  issuance  and 
State  agency  issuance  liability  rules. 
The  publication  proposed  a 
reorganization  of  the  current  rules, 
changes  in  some  policies,  a  clarification 
of  current  language  to  make  the  rules 
easier  to  understand  and  proposed  to 
implement  some  provisions  of  the  Food 
Security  Act  of  1985  (Pub.  L  99-198). 
The  reader  is  referred  to  the  April  9, 
1988  publication  for  review  and 
consultation  in  order  to  ensure  a 
complete  background  and  underatanding 
of  tMs  document.  All  comments  received 
on  the  proposed  rule  have  been 
considered  in  the  formulation  of  this 
finalrule. 

1.  Definitions 

The  Department  proposed  adding 
definitions  for  "Authorization 
document"  and  "Claims  collection 
point."  Those  proposed  definitions  have 
been  adopted  in  this  final  rule  without 
comment  One  commenter  suggested 
that  the  term  "authorization  to 
participate  (ATP)  card"  be  removed 
from  the  definitions  list.  Even  though  the 
Department  is  woricing  to  eliminate 
distinctions  for  separate  types  of 
issuance  systems,  in  favor  of  "generic" 
descriptions  and  documents  which 
would  apply  to  many  different  issuance 
systems,  the  suggestion  has  not  been 


accepted.  Since  the  term  "ATF'  is  still 
used  throughout  the  regulations,  the 
definition  must  remain  in  S  271.2. 
Another  commenter  proposed  that  the 
terms  "Master  issuance  file".  "Record- 
for-issuance",  "Direct  access  system" 
and  "Authorization  document  system" 
be  added  to  the  definitions  list,  since  the 
terms  were  newly  defined  in  the 
proposed  rule,  and  are  crucial  to  the 
description  and  understanding  of 
current  and  yet-to-be-developed 
issuance  systems.  We  think  the 
suggestion  will  make  the  terms  easier  to 
locate  and  understand,  and  have, 
therefore,  included  the  terms,  with  the 
exception  of  "authorization  document 
system"  in  $  271.2  The  definition  for 
"authorization  document"  was  included 
in  the  proposed  rule  and  has  not 
changed.  One  State  agency  suggested 
that  a  definition  for  household  disaster 
be  included.  A  disaster  is  a  declared 
emergency  for  natural  events  such  as 
tornadoes  and  floods,  affecting  a  large 
number  of  households.  An  individual 
household  may  experience  a  misfortune 
such  as  a  power  outage  or  water 
damage  bom  a  storm,  in  which  case 
benefits  may  be  replaced  under  the 
replacement  provisions.  The  above 
examples  are  merely  guidelines,  and 
since  declared  disasters  and  individual 
household  misfortunes  are  treated 
separately,  one  definition  for  both 
would  not  be  appropriate.  The 
regulations  which  would  be  applicable 
in  any  particular  situation  would  best  be 
determined  by  the  State  agency. 
(S  271.2) 

2.  Plan  of  (^ration 

The  proposed  timetable  required  State 
agencies  to  submit  their  unit  level  of 
reporting  mail  issuance  losses  by  the 
15th  of  August  following  publication  of 
this  final  rule  and  by  that  date  in 
succeeding  years  if  the  unit  level  of 
reporting  is  to  change  for  their  follo%ving 
fiscal  year.  Two  State  agencies 
commented  that  the  August  15  date  was 
impractidal  because  their  fiscal  yeare 
started  on  July  1.  However,  the 
Department  believes  that  the  logical 
time  for  state  agencies  to  submit 
changes  would  be  with  Budget 
Projection  Statements,  when  costs  and 
liabilities  in  other  areas  are  being 
reviewed.  Therefore,  the  Department 
has  set  May  15. 1989  as  the  deadline  for 
an  initial  report  (if  a  State  agency  is 
changing  its  level  of  reporting),  and 
subsequent  changes  to  be  reported  by 
August  15  in  yean  thereafter. 
(S  272.2(d)(l)(vi)) 


3.  State  Monitoring  of  Duplicate 
Participation 

In  reference  to  the  Department's 
proposal  for  a  reorganizational  change 
by  moving  the  provisions  requiring  State 
agencies  to  check  for  duplicate 
participation  from  {  274.1  to  8  272.4,  two 
comments  favoring  the  move  were 
received.  The  reoiganizational  change  is 
adopted  as  final.  (S  272.4) 

4.  Issuance  Agents 

The  proposal  to  exclude  issuance 
agents  from  retail  and  wholesale  food 
£brms  drew  responses  from  14 
commenters.  Four  respondents  agreed 
with  the  profKJsal.  one  was 
noncommittal,  and  nine  were  opposed, 
stating  that  there  would  be  great 
inconvenience  to  disabled  and  elderiy 
recipients,  that  the  provision  may 
eliminate  Satiuday  issuance,  that  we 
have  insufficient  reason  for 
discontinuing  issuance  in  stores,  and 
that  recipients  in  some  areas  would  be 
disadvantaged  because  of  a  lack  of 
public  transportation  to  "downtown" 
issuance  offices.  The  Department  has 
reviewed  the  situation  and  has  decided 
to  retain  the  current  policy,  but  with 
some  modifications  to  control  its  use. 
Coupon  issuance  will  be  permitted  in 
retail  food  firms  by  two  exceptions  to 
the  generally-proscriptive  rule.  Rrst 
coupons  may  be  issued  in  a  retail  food 
firm  if  the  issuance  functions  are 
performed  by  a  bank,  credit  union,  or 
other  financial  institution  unrsldted  to 
the  food  firm;  second,  a  retail  food  firm 
may  issue  coupons  on  its  premises  if  the 
State  agency  presents  adequate 
documentation  that  without  the 
availability  of  on-site  store  issuance  at  a 
particular  location  there  would  be  not 
merely  an  inconvenience,  but  a 
hardship,  to  recipients  in  obtaining 
coupons.  In  such  a  case,  the  State 
agency  shall  contract  directly  with  the 
retail  food  firm  and  shall  strictly 
supervise  such  entity  for  security, 
reporting  and  accountability.  Without 
the  hardship  documentation,  a  retail 
food  firm  may  perform  the  issuance 
functions  itself,  but  only  as  a 
subcontractor  to  a  bank,  credit  union  or 
other  financial  institution,  and  widi 
strict  oversight  by  the  financial 
institution.  Retail  food  firms  do  not  have 
to  be  authorized  to  accept  and  redeem 
food  coupons  from  recipients  in  order  to 
perform  issuance.  In  addition  banks  and 
credit  unions  do  not  have  to  be 
chartered  under  Federal  or  State  law. 
(S  274.1(b)) 

5.  State  Agency  Issuance  Responsibility 

In  reference  to  the  Department's 
proposal  to  require  State  agencies  to 
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report  chaoges  of  location  or  activity  of 
food  stamp  offices,  three  commenten 
voiced  concern  about  what  changes 
should  be  reported  and  the  time  frame  in 
which  the  reports  should  be  made.  Two 
coounenters  stated  that  whenever  a  mail 
issuance  or  replacement  point.  Issuance 
point  and  bulk  storage  point  as  well  as 
a  project  area,  reconciliation  point  or 
coupon  shipment  receiving  point,  is 
added,  changed  or  terminated,  the 
action  should  be  reported.  The  conunent 
is  accepted. 

The  oiird  commenter  voiced  concern 
that  State  agencies  were  being  required 
to  report  the  change  to  FNS  no  later  than 
30  days  prior  to  the  effective  date  of  the 
action,  and  thinks  that  State  agencies 
"should"  report  the  actions  within  that 
period.  The  Department  feels  that  for 
efficient  administration  of  the  Program 
in  the  many  areas  involved,  it  is 
mandatory  that  the  Department  have  at 
least  a  SO^ay  period  in  which  to  make 
necessary  adjustments,  such  as 
changing  mailing  lists,  delivery  routes 
and  possible  leasing  of  new  space.  It 
will  be  incumbent  on  all  State  agencies 
whidi  have  local  administration  of  the 
Program  to  make  sure  the 
aforementioned  actions  are  reported  to 
the  State  agencies  on  a  timely  basis. 
Therefore,  the  suggestion  is  not 
accepted,  and  the  proposed  amendment 
is  retained,  (t  274.1(d)) 

ft  Receipt  of  Benefits 

A  provision  from  the  Food  Security 
Act  of  198S  requires  that,  for  households 
applying  for  and  receiving  benefits  hi 
the  last  fifteen  days  of  a  month,  benefits 
for  the  first  full  month  of  participation 
must  be  issued  no  later  than  die  eighth 
day  of  the  month  following  the  month  of 
application.  (The  cuirent  provision  for 
expedited  service  requires  benefits  for 
the  first  full  month  to  be  issued  by  the 
first  calendar  day  of  the  month  after  the 
month  of  application.)  Six  comments 
were  received  oonceming  this  provision: 
two  commentos  thought  that  "the  eighth 
day"  should  be  dianged  to  "the  tenth 
day"  to  be  consistent  widi  other  Federal 
and  State  Pnptmt.  Two  other 
commenters  expressed  concern  that  if 
the  Stale  agency  were  allowed  the 
option  of  issuing  (prorated)  benefits  to  a 
household  which  applied  eiter  the  15th 
day,  within  the  month  in  which  the 
appUcatian  was  made,  State  agencies 
would  not  issue  benefits  in  the  month  of 
application,  but  would  simply  make  one 
issuance  by  the  eighth  day  of  the 
following  month.  That  issuance  would 
be  one  full  month  and  a  partial 
allotment  representing  a  period  in  the 
month  of  application.  This  is  an  option 
Congress  made  available  to  the  State 
agencies.  Another  commenter  was 


concerned  that  an  automated  issuance 
system  oould  not  handle  a  manual 
issuance  in  the  second  month  (by  the 
eighth  day).  The  last  commenter  thought 
that  a  recipient  may  think  he  is  to  get 
issuance  twice  a  month  if,  for  example, 
he  receives  a  prorated  allotment  on  the 
29th  and  a  fiiU  allotment  on  the  eth. 
Since  the  eighth  day  is  mandated  by 
legislation,  it  remains  in  this  final  rule. 
(§  274.2(b)) 

One  commenter  requested 
clarification  of"*  '  *  the  eighth 
-calendar  day  *  *  '"  as  it  applies  to 
Saturdays,  Sundays  and  holidays.  For 
households  entitled  to  receive  benefits 
for  the  first  full  month  of  partidpation 
by  the  eighth  of  the  month  after  the 
month  of  application,  the  coupons  or  an 
ATP  must  be  available  to  the 
households  on  that  date.  Regardless  of 
the  system  used  to  meet  this  delivery 
standard,  the  State  agency  shall  provide 
a  reasonable  opportunity  for  the 
negotiation  of  an  ATP  no  later  than  the 
ei^th  calendar  day.  There  are  no  \ 
exceptions  to  this  requirement  for 
weekends  or  holidays.  This  rule  does 
not  include  the  issuance  provision  from 
section  203  of  the  Hunger  Prevention  Act 
of  1988  (Pub.  L 100-135),  which  will  be 
addressed  in  a  separate  rulemaking. 

7.  Staggered  Issuance 

Twenty-nine  commenters  addressed 
this  provision  from  the  Food  Security 
Act  of  1985,  which  permits  the 
staggering  of  coupon  issuance 
throoghoot  an  entire  month  and  limits 
the  interval  between  regular  or 
supplemental  issuances  to  40  days. 
Eighteen  comments  were  supportive  of 
the  provision  as  proposed.  Six 
commenten  expressed  opposition  to  the 
40-day  maximum  period  between 
issuances,  with  all  but  one  stating  that 
the  m"»'""""  should  be  no  more  than  35 
days.  Another  commenter  thinks  that 
the  State  agencies'  use  of  supplemental 
issuances  would  be  confusing  to 
recipients,  who  may  assume  they  are  to 
rec^e  benefits  twice  a  month.  Three 
comments  concerned  the  fact  that  if  the 
proposed  option  for  State  agencies  to 
use  a  supplemental  issuance  for 
applicants  certified  after  the  15th  of  the 
month  were  retained,  the  State  agencies 
would  avoid  issuing  any  benefits  in  the 
month  of  applicatioa.  and  would  instead 
make  one  issuance  between  the  first  and 
eighth  of  the  following  month.  Even 
though  this  is  an  option  allowed  by  the 
legislatioa.  it  is  hoped  that  State 
agencies  will  use  it  to  get  benefits  to 
recipients  on  a  timely  basis,  and  not  to 
unduly  delay  benefits.  Six  State 
agencies  voiced  concern  about  the 
impact  of  the  change  on  current 
computer  operations,  especially  since 


the  systems  cannot  now  handle  a 
supplemental  issuance  made  manually 
in  the  second  month.  Several 
commenten  thought  that  those 
recipients  receiving  ATPs  after  the  15th 
should  have  as  much  time  to  redeem 
them  as  do  those  receiving  ATPs  prior  to 
the  15th.  A  State  agency  opposed  the 
staggered  issuance  change  because  it 
did  not  correspond  to  the  direct-mail 
schedule  for  households  not  reporting 
monthly. 

A  commenter  questioned  whether  or 
not  the  issuance  of  benefits  under 
expedited  service  takes  precedence  over 
retrospective  bodgeting  requirements.  In 
a  one-month  retrospective  system,  the 
issuance  of  benefits  under  expedited 
service  takes  precedence  over  the 
monthly  reporting  requirement  that  is. 
the  second  month^s  issuance  must  be       ' 
made  on  the  fint  calendar  day  of  the 
month  and  not  held  pending  receipt  of 
the  monthly  report.  The  State  agency 
must  make  an  eligibility  and  allotment 
determination  based  on  the  best 
available  information. 

Another  comment  concerned  the  fact 
that  at  least  one  State  agency  has  a 
"cyclical"  issuance  system  based  on  the 
date  of  application,  and  that  the  "eighth 
calendar  day"  is  not  relevant  to  that 
system.  In  every  issuance  system  there 
has  to  be  an  "issuance  month",  although 
it  may  not  start  on  the  fint  day  of  the 
calendar  month:  therefore,  there  has  to 
be  an  eighth  day  (of  the  issuance 
month).  Since  the  aforementioned 
changes  are  mandated  by  legislation, 
diey  are  retained  in  this  final  rule. 
(5  273^) 

All  currently-a|q>roved  waivera 
pertaining  to  increased  or  decreased 
staggered  issuance  will  automatically  be 
cancelled  ^>ril  1. 1989.  Any  State 
agency  which  wants  to  continue  a 
current  waiver  after  that  date  must 
reapply  to  FNS. 

8.  Providing  Benefits  to  Recipients 

The  Department  proposed  to  move  the 
provisions  pertaining  to  delivery 
standards  for  issuing  benefits  to  newly- 
certified  households  from  Part  273  to 
Part  274,  because  the  provisions  are  not 
certificatirai  related  but  are  standards 
for  the  actual  issuance  of  benefits.  One 
commenter  stated  concern  about  the 
provision,  since  that  part  of  the 
provision  dealing  with  households 
which  have  not  provided  complete 
verification  is  a  certification  concern, 
not  an  issuance  concern.  The 
Department  believes  that  the  provision 
has  more  applicability  and  importance 
for  the  distribution  of  benefits  than  with 
the  certification  of  the  households  to 
receive  benefits.  These  provisions  of  the 
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proposed  rule  are  retained  in  the  final 
rule.  (S  274.2) 

Another  commenter  objected  to  the 
Department's  proposed  revision  which 
stated  that  issuance  authorization 
documents  should  be  valid  only  in  the 
geographic  area  that  is  encompassed  by 
the  reconciliation  system  through  which 
the  document  will  be  processed.  The 
commenter  stated  that  the  provision 
would  present  a  hardship  to  recipients 
in  rural  areas.  The  Department  has 
reviewed  the  provision  and  has  decided 
to  encourage  its  use  so  as  to  keep  the 
reconciliation  process  from  becoming 
needlessly  complicated,  but  at  the  same 
time  make  it  a  State  agency  option  in 
order  to  eliminate  hardship  for 
recipients  who  may  be  located  nearer 
issuance  offices  outside  their  county  or 
project  area.  ATPs  may  not,  however,  be 
negotiated  across  State  lines. 
(5  274.2(d)) 

9.  Issuance  Systems 

The  current  regulations  which  define 
three  types  of  issuance  systems  (ATP, 
HIR  card,  and  mail)  were  developed  in 
1978  and,  since  that  time,  new  systems 
have  been  developed  which  do  not  fit 
the  definitions  of  the  three  basic 
systems.  Also,  the  reporting  and 
accountability  req\iirements  were  based 
on  the  imique  features  of  these  systems. 
Therefore,  the  Department  proposed  to 
establish  new  generic  classifications  for 
issuance  systems  so  that  newly- 
developed  systems  can  be 
accommodated  by  the  rules. 

Six  comments  were  received  on  the 
fint  new  classification,  authorization 
document  systems;  three  supported  the 
classification  as  proposed  and  three 
wanted  changes  or  clarifications.  One 
commenter  suggested  that  authorization 
documents  show  a  project  area 
identifying  code,  plus  the  number  of 
each  denomination  book  of  coupons  to 
be  issued.  The  Department  has  no 
objection  to  either  item  being  shown, 
but  thinks  they  should  be  State  agency 
options  rather  than  regulatory 
requirements.  A  State  agency 
commented  that  a  description  of  the 
ATP  system  should  not  be  in  the 
regulations  since  the  system  is  fast 
becoming  a  minor  or  secondary  system 
nationwide.  As  of  January  1986, 30 
States  used  an  AIT  issuance  system  to 
some  degree,  with  10  States  using  ATPs 
for  one  hundred  percent  of  issuance. 
Therefore,  the  Department  does  not 
consider  it  a  minor  issuance  system  at 
this  time,  although  it  may  be  replaced  in 
the  future.  The  description  of  an  ATP 
system  is  being  retained,  but  is  being 
included  as  an  example  of  the  more 
general  authorization  document 
systems. 


Another  commenter  suggested  that 
rather  than  riiowing  the  "expiration 
date"  on  an  authorization  document,  the 
"benefit  month"  should  be  shown.  The 
Department  believes  that  the 
"expiration  date"  would  be  more  useful 
to  recipients,  since  a  date  represents  a 
definite  end  to  the  validity  of  the 
document  Such  a  date  would  also  be 
less  confusing  for  issuance  cashiere.  The 
same  commenter  stated  that  there 
should  be  four  classifications  of 
issuance  systems,  adding  the 
classification  "authorization  issuance 
list"  The  Department  considere  the 
"authorization  issuance  Ust"  and  the 
"authorization  document"  systems  to  be 
the  same  since  both  require  the 
signature  of  the  recipient  in  order  for  the 
recipient  to  receive  benefits.  Three 
commenten  thought  it  would  be  helpful 
if  there  were  an  explanation  of  exactly 
what  constitutes  an  authorization 
document  system.  Such  a  system  is  one 
in  which  the  recipient  must  sign  a 
document  (form,  printout  register)  in 
order  to  receive  the  issuance.  A  direct 
access  system  (manual  household 
issuance  record  (HIR)  or  access  to 
master  file  directly  or  through  a 
ccnnputer  terminal)  does  not  usually 
require  a  si^ature  on  a  document.  The 
last  comment  concerned  whether  or  not 
multiple  files  (physically  separate)  may 
constitute  the  master  issuance  file; 
multiple  files  may  be  used  as  long  as  the 
files  are  clearly  identified  as  part  of  the 
master  issuance  file  and  contain  all  the 
required  data. 

There  were  no  separate  comments  on 
the  second  new  classification,  direct 
access,  or  the  third  classification,  mail 
issuance,  as  classifications  perse. 
Comments  regarding  liability  in  mail 
issuance  are  reviewed  later  in  this 
section. 

Two  commenten  expressed  concern 
that  We  were  eliminating  the 
permissibility  of  one-person  mail 
issuance  functions.  This  provision  was 
mistakenly  omitted  fi^m  the  proposed 
rule.  If  these  functions  are  performed  by 
one  person,  a  second-party  review  shall 
be  made  to  verify  coupon  inventory,  the 
reconciliation  of  the  mail  issuance  log. 
and  the  number  of  mailings  prepared. 
This  provision  in  the  current  rules  has 
been  retained  in  §  274.3(d)(2)  of  this 
final  rule.  A  commenter  wondered  why 
the  master  issuance  file  must  have  data 
on  disqualified  households.  The  data  on 
disqualified  households  does  not  need  to 
be  retained  on  the  master  issuance  file, 
and  may  be  kept  in  a  separate  file, 
automated  or  manual.  Tlie  data  is 
requii  ed  on  the  revised  Form  FNS-366B. 
Program  and  Budget  Summary 
Statement — ^Program  Actixity  Statement. 


10.  Alternative  Issuance  System  for  o 
State  Agency 

The  proposed  rule,  based  upon  section 
1519  of  the  Food  Security  Act  of  1985 
(Pub.  L  99-198).  states  that  the 
Secretary,  in  consultation  with  the 
Office  of  the  Inspector  General,  shall 
require  State  agencies  to  change  their 
systems  of  issuance  if  those  systems  are 
resulting  in  a  loss  of  Program  integrity 
(significant  dollar  losses).  Sixteen 
comments  were  received  and  all  were 
against  the  legislative  change.  If  a 
change  in  a  State  agency's  issuance 
system  becomes  necessary  because  of 
continuing  issuance  losses,  the  mandate 
to  actually  change  the  system  will  be 
made  after  discussions  involving  the 
Department's  Office  of  the  Inspector 
General  FNS  and  the  State  agency. 
Such  discussions  will  be  concerned  with 
the  type(s)  of  losses  being  experienced 
by  the  State  agency,  prior  corrective 
action,  local  concerns  and  needs, 
resources  available  to  the  State  agency, 
and  the  cost  of  a  system  change.  Under 
this  final  rule,  the  cost  of  making  such  a 
change  will  be  shared  by  the  State 
agency  and  the  Department 

Several  comments  wanted  guidelines 
or  a  definition  for  "Program  integrity", 
and  an  explanation  of  how  the  loss  of 
Program  integrity  would  require  a 
system  change.  The  loss  of  integrity 
could  result  from  a  large  and  continuing 
issuance  loss.  An  exact  percentage  or 
dollar-amount  threshhold  which  would 
trigger  the  requirement  to  change 
systems  cannot  be  made  across  the 
board.  Each  situation  regarding  a  large 
and  continuing  loss  would  need  to  be 
evaluated  separately,  and  as  such,  there 
is  noi  an  "exact"  threshhold  which 
could  be  applied  to  all  cases. 

Other  commenten  expressed  belief  ""- 
that  in  each  case  of  a  required  change, 
the  State  agency  should  not  be  liable  for 
losses  from  the  new  system,  that  there 
should  be  a  definite  time  frame  for  when 
a  new  system  has  to  be  implemented 
and  that  there  should  be  limits  on 
convenion  costs  to  protect  State 
agencies'  funds.  The  Department  is 
unable  to  exempt  a  State  agency  from 
liability  since  the  law  specifically  states 
that  State  agencies  will  be  held  hable 
for  specific  losses.  A  definite  timetable 
for  implementation  of  a  new  system 
cannot  be  set  in  advance;  again,  each 
situation  will  have  to  be  reviewed 
independently.  The  Department  does  not 
want  to  set  limits  on  conversion  costs, 
but  is  willing  to  share  the  costs. 

There  were  two  comments  centering 
on  the  belief  that  State  agencies  should 
have  appeal  rights  when  confronted 
with  an  order  to  change  issuance 
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■ystems.  The  appeal  prooeM  exists  only 
for  actions  in  which  the  Department  has 
billed  State  agencies;  there  is  no 
statutory  provision  allowing  appeal  of 
an  order  to  change  an  issuance  system. 
However,  an  order  to  a  State  agency  to 
change  its  issuance  system  may  be 
negotiated  if  the  State  agency  is  able  to 
provide  information  showing  that  it's 
losses  are  decreasing  or  are  not  as  great 
as  first  indicated.  (S  274.3(c)] 

11.  Validity  Period  for  ATPs 

In  this  area,  the  Department  proposed 
to  amend  the  regulations  to  clarify  that  a 
household  would  loee  its  right  to  a 
particular  month's  benefits  if  the 
benefits  were  not  obtained  during  the 
validity  period  of  the  benefits  for  that 
month.  'This  is  a  clarification  and  not  a 
change  in  policy.  Second,  the  proposed 
rule  expanded  the  current  requirements 
on  validity  periods  to  issuances  made 
from  Direct  Access  Systems,  in  that  the 
protection  afforded  to  recipients  and 
State  agencies  using  otho'  9ystems 
would  be  applied  to  all  recipients  who 
do  not  have  coupons  delivered  directly 
to  them.  Tliird.  State  agencies  would  be 
permitted  to  apply  the  20-day  addition 
or  subsequent-month  provision,  at  their 
option,  to  issuances  made  after  the  20th 
day  of  the  issuance  month.  Finally,  if  a 
State  agency  is  experiencing  excessive 
losses,  it  may  institute  a  system  which 
reduces  or  limits  the  validity  period 
provided  in  this  rule. 

Eleven  comments  were  received 
concerning  the  validity  period  for 
issuances;  all  supported  the  proposed 
amendment  The  proposed  changes  are 
made  final.  The  current  provisioii 
allowing  State  agencies  to  add  an 
additional  20  days  to  the  validity  period 
for  authorization  documents  issued  after 
the  20th  day  of  the  issuance  month,  as 
described  in  the  proposed  rule's 
preamble,  was  inadvertently  omitted 
from  the  regulatory  language,  and  has 
been  inserted  into  this  final  rule. 
(S  274.3(d)(7)) 

IZ  Reconciliation  and  Reporting 

The  Department  proposed  several 
revisions  to  the  current  reconciliation 
and  reporting  requirements  which  would 
tighten  those  requirements  and  ensure 
that  they  fit  the  proposed  issuance 
system  classification  described  above, 
lie  major  change  is  the  requirement 
that  all  issuance  systems  reconcile  their 
issuance  activity  against  their  master 
issuance  files  and  report  the  results  to 
FNS  monthly.  Only  State  agencies 
operating  ATP  sjrstems  had  been 
required  to  do  this.  This  required  report 
would  be  a  revised  version  of  the  Form 
FNS-40,  Issuance  Reconciliation  Report 
currently  submitted  monthly  for 


authorization  document  systems.  In  mail 
issuance  systems,  a  record-for-issnance 
is  created  from  the  master  issuance  file: 
however,  there  is  no  accounting  for 
problems  that  may  occur  in  the  creation 
of  the  record-for-issuance.  In  direct 
access  systems  there  is  no  required 
report  on  issuance  activity  other  than 
the  Fonn  FNS-250,  Food  Coupon 
Accountability  Report.  While  the  nature 
of  such  a  system  is  that  there  is  virtually 
no  reason  for  additional  reconciliation, 
there  are  other  problems,  such  as 
replacements,  for  which  accounting  is 
necessary.  The  new  Form  FNS-46  is 
being  redesigned  to  be  adaptable  to  the 
different  types  of  systems,  and  will  have 
new  items  as  well  as  some  of  the  current 
ones. 

In  addition  to  the  above  requirements, 
all  systems  would  also  continue  to  be 
required  to  reconcile  inventory  levels 
against  issuances  each  month  on  the 
Form  FNS-250.  The  remaining 
reconciliation  requirements  are  directly 
related  to  the  nature  of  the  individual 
issuance  systems.  Direct  access  systems 
will  have  no  other  requirements,  and  the 
current  requirement  in  S  274.8(d)  that  for 
HIR  card  systems.  State  agencies  do  a 
semiannual  comparison  of  20  percent  of 
their  case  files  against  the  master 
issuance  file,  would  be  eliminated.  In 
authorization  document  systems,  State 
agencies  would  need  to  take  additional 
steps  to  reconcile  the  authorization 
documents  against  the  record-for- 
issuance,  in  order  to  check  for  problems 
in  issuance  that  occur  in,  or  after,  the 
generation  of  authorization  documents 
from  the  record-for-issuance.  The 
additional  steps  are  the  same  as  those 
required  under  current  rules;  the 
additional  data  would  be  reported  on 
the  revised  Form  FNS-46.  In  mail 
issuance  systems,  the  steps  required  to 
report  mail  loss  data  on  the  Form  FNS- 
259  would  still  have  to  be  taken.  There 
were  no  proposed  changes  other  than 
the  new  loss  reporting  levels  and 
tolerance  levels  described  in  {  276.2, 
State  Agency  Liabilities.  ({  274.4(a)) 

Nineteen  comments  were  received 
concerning  the  new  reconciliation  and 
reporting  provisions  for  issuance 
systems;  eleven  commenters  were 
opposed.  Several  of  those  opposed 
thought  that  a  new  "layer"  of 
reconciliation  was  being  created  to  add 
a  new  liability  for  which  State  agencies 
could  be  billed  for  errors.  The  primary 
purpose  of  the  change  was  to  emphasize 
the  necessity  for  those  State  agencies 
which  already  have  a  record-for- 
issuance  file  to  use  the  file  in  the 
reconciliation  process;  the  proposal  was 
not  intended  to  require  State  agencies 
which  did  not  already  have  a  record-for- 


issuance  file,  to  create  one.  In  an 
authorization  document  system,  the 
authorization  document  is  raconciled 
against  the  master  issuance  file.  In  those 
systems  in  which  there  is  no 
authorization  document  but  for  which 
there  is  a  record-for-issuance,  the 
record-for-issuance  file  would  be 
reconciled  against  the  master  issuance 
file. 

Four  commenters  expressed  the 
opinion  that  reconciliation  of  a  record- 
for-issuance  file  with  the  master 
issuance  file  is  duplicative.  To  some 
extent  that  is  correct.  However,  since  a 
record-for-issuance  file  contains  only 
those  households  which  are  to  be  issued 
benefits,  rather  than  all  households 
which  are  (eligible)  on  the  master 
issuance  file,  there  is  less  data  subjected 
to  possible  errors  because  not  all 
households  receive  benefits  each  month 
and,  therefore,  would  not  be  on  the 
record-for-issuance  file.  To  reconcile 
each  issuance  with  the  master  issuance 
file  increases  the  chance  of  an 
unintentional  altering  of  the  data  on 
individual  household  records  due  to 
computer  error.  Another  commenter 
wanted  to -know  if  hatch  reconciliation 
could  be  done,  since  it  was  thought  that 
the  proposed  regulation  implied  that 
each  individual  issuance  document  had 
to  be  reconciled  against  an  individual 
household  record  in  the  master  issuance 
file.  Regardless  of  whether  or  not  a 
particular  issuance  system  has  a  record- 
for-issuance  file,  batch  reconciliation 
may  still  be  used. 

Another  commenter  wanted  a 
clarification  of  the  term  "original 
allotment"  as  it  pertains  to  replacements 
in  S  274.6(b)(l)(iv).  In  reference  to 
replacements,  the  term  means  the  first 
benefits  issued  for  a  particular  month  to 
an  on-going  household,  as  opposed  to 
"initial  allotment"  which  refers  to  the 
first  benefits  issued  a  newly-certified 
household.  The  term  "current  month", 
also  used  in  9  274.4(b)(l)(iv),  refers  to 
original  allotments  which  are  recovered 
in  the  same  month  they  are  issued.  The 
same  commenter  asked  what  should  be 
done  with  original  allotments  that  are 
recovered  after  the  current  month  of 
issuance.  The  allotments  should  be 
returned  to  inventory  and  the 
replacement  allotment  reported  on  the 
Form  FNS~46.  unlike  the  situation  in 
which  an  original  allotment  is  issued, 
returned  and  replaced,  all  in  the  same 
month.  The  same  commenter  also 
requested  that  the  wording  in 
S  274.4(b)(4)(i)  be  modified  to  cover 
methods  other  than  telephoning  for 
transmitting  the  data  for  the  Form  FNS- 
388,  State  Coupon  Issuance  and 
Participation  Estimates.  The  comment  is 
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accepted  and  the  wording  has  been 
changed  to  indicate  that  the  data  may 
be  telephoned  or  electronically 
ti-ansmitted  to  FNS.  (5  274.4(b)(4)(i)) 

One  comment  received  su^ested  that 
the  reconciliation  requirements  be  made 
more  generic  so  that  they  could  apply  to 
any  issuance  system,  and  that  there 
should  be  a  more  detailed  relationship 
between  files  and  records.  The 
Department  believes  that  it  has  done 
this  to  the  extent  that  the  requirements 
have  not  lost  meaning  by  becoming  too 
generic  or  general.  As  new  issuance 
systems  are  developed,  it  may  become 
necessary  to  redefine  terms  or 
requirements  to  make  them  applicable 
to  all  existing  systems.  However,  the 
Department  feels  that  the  requirements 
widdi  will  become  applicable  with  this 
rule  are  general  enou^  for  the 
foreseeable  future.  Concerning  the 
relation^ip  between  files  and  records, 
we  believe  that  the  distinction  has  been 
made  since  State  agencies  are  being 
urged  to  use  a  record-for-issuance, 
rather  than  a  master  issuance  file  for 
reconciliation.  By  so  doing,  there  is  less 
chance  for  creating  errors  in  individual 
household  records,  and  Aere  are  fewer 
records  involved  in  reconciliation. 

The  Office  of  the  Inspector  General 
requested  that  the  submission  of  the 
Form  PNS-48,  Issuance  Reconciliation 
Report  by  State  agencies  be  limited  to 
the  initial  report  each  month,  and  that 
revised  reports  be  permitted  only  under 
unusual  drcumstanoes  and  with  prior 
approval  from  FNS.  The  Department 
feels  that  State  agencies  should  be  given 
the  opportimity  to  correct  posting  and 
transcription  errors  w^ch  may  have 
been  made  on  initial  reports.  Allowing 
revised  reports  could  result  in  more 
accurate  reconciliation  and,  therefore, 
reduced  Uabiiities  for  State  agencies. 

A  conunenter  stated  that  issuance 
systems  using  direct  access  should  also 
report  on  issoance  activity,  since  such  a 
system  is  subiect  to  undetected  software 
errors.  Direct  access  sjrstems  will.have 
to  report  on  replacements.  With  an  audit 
trail  prepared  witfam  the  computer  itself, 
and  theFocmfNS-iZSa  Food  Coupon 
Accountability  Report  accounting  fat 
discrepancies  in  inventory,  no 
additional  reconciliation  is  needed. 

One  of  several  suggestions  by  a 
conunenter  was  that  in  the 
reconciliation  of  issuance  in 
authorization  document  systems, 
discrepancies  should  be  resolved  by 
reviewing  case  files,  if  necessary,  as 
well  as  fay  a  review  conducted  with  the 
coupon  issuer.  Since  all  methods  of 
resolving  any  discrepancies  should  be 
used,  the  suggestion  is  accepted  and  the 
wording  *****  and/or  a  review  of  the 
case  file"  is  added  to  §  274.4(aH4)(u). 


The  same  commenter  asked  that  the 
regulations  define  "participating 
household".  For  the  purpose  of  State 
agency  reporting  on  the  Form  FNS-388. 
State  Coupon  issuance  and  Participation 
Estimates,  a  participating  household  is 
one  that  is  certified  and  has  been,  or 
will  be,  issued  benefits  (whether  or  not 
the  benefits  are  used),  and  on  that  has 
met  the  eligibility  requirements,  but  will 
receive  zero  benefits.  The  definition  will 
be  added  to  S  274.4(b)(4)(iv). 

Another  question  concerned  how 
there  could  be  a  replacement  in  a  Direct 
Access  System.  Then  would  be  no 
replacements  for  unreceived  benefits, 
but  there  may  be  a  replacement  for 
coupons  which  are  improperly 
manufactured  at  which  are  destroyed  in 
a  household  disaster,  or  a  replacement 
of  an  "access"  card  in  an  electronic 
issuance  system. 

Another  comments  stated  that  a 
review  of  benefits  indicated  on  the 
master  issuance  file  should  not  be 
included  in  quality  control.  As  stated 
previously,  tfie  master  issuance  file  must 
contain  the  amount  issued.  This  amount 
may  be  posted  directly  bade  to  the 
master  issuance  file,  as  should  be  done 
in  a  direct  access  system,  or  indirectly, 
using  a  record-for-issuance  file,  as  is 
usually  done  widi  mail  issuance.  If  a 
record-for-issuance  file  is  used,  tfie 
actual  issuance  (posted  to  the  record- 
for-issuance  file)  would  tfien  be  posted 
to,  and  compared  with,  the  master 
issuance  file.  Only  by  having  the  actual 
issuance  amounts  posted  to  the  master 
issuance  file  can  issuance  errors  be 
detected.  If  the  posting  of  actual 
issuance  stoppeid  at  the  record-for- 
issuance,  an  issuance  which  was  greater 
than  that  authorized  on  the  master 
issuance  file  may  be  detected  only  in 
inventory  reconciliation.  If  a  mistake 
had  been  made  during  the  creation  of 
the  record-for-issuance  file  from  the 
master  issuance  file,  and  the  record-for- 
issuance  had  been  discarded,  the  only 
fact  that  would  remain  is  that  there  was 
an  overissuance;  however,  the 
ovehssuance  could  not  be  assigned  to  a 
specific  household.  If  a  record-for- 
issuance  file  is  used,  reconciliation  must 
not  stop  with  that  file,  but  must  be 
carried  back  to  the  master  issuance  file. 
QuaUty  control  reviews  would  tben  be 
concerned  ivith  the  matching  of  benefits 
authorized  to  benefits  issued,  through  a 
review  of  the  record-for-issuance  (as 
defined  by  this  rule).  With  the  use  of  a 
record-for-issuance,  errors  resulting  in 
incorrect  issuance  could  be  correctly 
assigned  to  certification  or  issuance 
activity. 

The  same  commenter  suggested  that, 
for  HIR  systems,  the  issued  amounts 
shown  on  the  cashiers'  daily  reports  and 


receptionists'  daily  tally  sheets  must  be 
reconciled  against  the  household 
issuance  records.  Hie  Department 
believes  that  this  is  a  logical  and  needed 
part  of  the  reconciliation  process, 
especially  since  HIR  systems  do  not 
have  master  issuance  or  record-for- 
issuance  files,  per  se.  The  commenter 
also  expressed  the  opinion  that  all  types 
of  issuances  should  be  identified  in  the 
accountability  system.  Since  all 
issuances,  induding  manual  issuances 
involving  prorated  and  restored 
benefits,  are  to  be  posted  to  the  master 
issuance  files,  these  issuances  will  be 
induded  in  reconcihation  and 
accountability.  Wording  has  been  added 
to  the  regulatory  text  to  indicate  this 
fact  more  clearly.  (S  274.4(a)(1)) 

13.  Authorized  Representatives 

As  part  of  the  effort  to  organize  the 
rules  so  that  all  the  rules  pertaining  to 
the  issuance  of  coupons  an  grouped 
together,  the  Department  proposed  to 
move  some  of  the  provisions  related  to 
authorized  representatives  to  P^rt  274. 
The  provisions  moved  are  those  relating 
to  the  use  of  authorized  representatives 
to  obtain  benefits  on  bdialf  of 
redpients,  as  well  as  those  relating  to 
the  use  of  benefits  to  purchase  food  for 
Program  recipients.  By  movio«  these 
provisions.  currenUy  found  in  %  273.1(f), 
a  certain  degree  of  redtmdancy  is 
introduced  into  die  regulations,  since 
some  provisions,  such  as  those 
pertaining  to  the  participation  of 
disqualified  individuals  as  authorized 
representatives,  are  found  in  both 
S  S  273.1  and  274.2.  However,  the 
Department  believes  that  the  advantage 
of  having  all  rules  regarding  issuance 
grouped  together  outweighs  the 
disadvantage  of  repetition.  In  order  to 
reduce  the  overall  volume  of  rules  so 
that  the  rules  would  be  more  concise 
and  easier  to  use.  the  Department 
proposed  to  eliminate  the  redundant 
provisions.  Further,  the  provisions 
currently  in  the  section  that  are  not 
redundaiat  have  been  moved  to  other 
places  in  the  body  of  rules.  No 
comments  were  received  on  this 
reorganizational  change.  Tberefore.  the 
proposal  is  adopted  without  change. 
(5  274.5) 

14.  When  a  Replacement  Issuance  will 
be  Provided 

In  the  area  of  replacement  issuances, 
the  Department  proposed  to  consolidate 
the  rules  pertaining  to  replacements  and 
to  simplify  the  provisions  for  easier 
understanding  and  appUcation. 
Concerning  policy  changes,  tlie 
Department  proposed  to  establish  a  two- 
in-six  montlu  replacement  policy  for  all 
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categwies  (benefits  destroyed,  stolen  or 
not  received)  of  allowable  replacements. 
State  agencies  would  no  longer  have  to 
track  separate  limits  for  different  types 
of  losses.  In  addition,  it  was  proposed  to 
use  the  concept  of  "countable 
replacement",  meaning  that  a 
replacement  would  be  applied  toward 
the  limit  only  if  there  existed  a 
possibility  of  Program  loss. 

Twenty-one  comments  were  jeeceived 
on  this  provision  of  the  replacement 
rules.  Ten  approved  of  the  provision  as 
proposed,  while  five  commenters 
expressed  concern  about  the  tracking 
required  to  distinguish  "countable"  from 
"noncountable"  replacements.  Under 
current  rules.  State  agencies  are  keeping 
track  of  two  limits  for  three  categories  of 
replacements;  now  there  is  one  limit  for 
two  categories,  with  confirmed  disasters 
having  no  limit  The  Department  thinks 
that  the  addition  of  a  code  to  denote  a 
"non-countable"  replacement  could  be 
made  in  any  system,  and  that  the  burden 
of  making  the  change  does  not  outweigh 
the  advantage  which  the  code  would 
provide,  especially  considering  the  fact 
that  all  replacements  should  be 
considered  "countable"  unless  proven 
and  noted  otherwise. 

Five  commenters  thought  that  our 
proposal  not  to  count  replacements 
which  resulted  from  State  agencies' 
errors  was  not  justified  and/or 
warranted  a  definition  of  State  agency 
error.  State  agency  error,  in  this  context 
refers  to  incorrect  data  in  the  case  file 
which  affects  the  issuance  and/or 
receipt  of  benefits  (as  opposed  to 
eligibility  and  certification)  by  that 
household.  An  example  may  be  a 
situation  in  which  a  recipient's  address 
is  incorrect  or  in  which  a  replacement 
issuance  is  made  even  thou^ 
information  in  the  case  file  indicates  it 
should  not  have  been.  It  is  believed  that 
any  late  at  non-receipt  of  benefits  which 
may  have  been  caused  by  an 
inadvertent  State  agency  error,  should 
not  result  in  a  liability  for  the  recipient 
Therefore,  the  proposal  is  adopted 
writhout  change.  (§  274.6(b)(2)(iv)) 

Another  commenter  thinks  that  the 
proposed  rule  presumes  that  if  benefits 
are  received  by  a  particular  household, 
it  is  that  household  that  uses  the 
benefits.  The  commenter  suggests  that 
the  wording  be  changed  to  state  that  in 
order  for  a  replacement  to  be  countable, 
there  must  not  only  be  the  probability  of 
a  Program  loss,  but  also  an  additional 
gain  for  the  particular  household.  It  is 
true  that  the  Department  does  make  the 
underlying  assumption  that  the 
household  which  receives  benefits  uses 
those  benefits.  A  State  agency  would  be 
unable  to  prove  whether  or  not  any 


particular  household,  or  someone  else, 
redeemed  certain  coupons,  unless  food 
firms  which  accept  coupons  were 
required  to  match  the  identity  of 
coupons  presented  to  documents  which 
noted  the  specific  identity  of  the 
coupons  issued  to  any  particular 
household.  Such  a  requirement  is  not 
feasible  and  would  be  impossible  to 
monitor.  Therefore,  only  the  probability 
of  Program  loss  is  being  retained  as  the 
reason  for  making  a  replacement 
countable,  and  the  proposal  is  adopted 
without  change.  (S  274.6(a)) 

Two  comments  received  concerned 
the  fact  that  State  agencies  should  be 
able  to  deny  replacements  when 
certified,  as  well  as  registered,  issuance 
is  signed  for  by  someone  living  with,  or 
visiting,  the  household.  Since  die 
majority,  if  not  all,  of  mail  issuance 
which  requires  a  signed  receipt  by  the 
household  is  sent  by  certified  maU,  the 
siiggestion  is  accepted  and  the  wording 
in  S  274.6(a)(2)  has  been  changed  to 
indicate  either  type  of  signature- 
required  mailing.  The  Postal  Service 
generally  will  not  accept  coupons  for 
registered  mail,  since  that  type  of  mail 
service  permits  a  declared  value  for 
insurance  against  losses.  However, 
coupons  sent  by  certified  mail  may  be 
able  to  be  designated  for  restricted 
delivery,  meaning  that  only  those 
individuals  designated  by  the  State 
agencies  may  receive  and  sign  for  the 
coupons.  The  reference  to  registered 
mail  has  been  retained  for  those 
issuance  offices  which  are  able  to  use 
that  type  of  mail  delivery,  (f  274.6(a)(2)) 

There  was  also  a  request  for  a 
definition  of  what  is  meant  by  the 
phrase  "*  *  *  or  otherwise  recouped  by 
the  State  agency  *  *  *"  in  reference  to 
replacement  issuances  which  should  not 
be  considered  countable 
(S  274.6(b)(2)(iv)(A)).  The  phrase  refers 
to  a  replacement  being  made  in  a 
situation  in  which  the  household  later 
notifies  the  State  agency  that  the 
household  has  received  the  original 
allotment  If  the  original  allotment  is  not 
returned,  the  State  agency  may  recoup 
the  replacement  by  a  voluntary  cash  or 
coupon  reimbursement  from  the 
household,  or  through  the  reduction  of 
subsequent  allotments  under  terms 
woriied  out  with  the  household.  Until 
the  State  agency  receives  full 
reimbursement  for  the  original 
allotment  the  replacement  should  be 
deemed  countable.  ({  274.6(b)(2)(iv)). 

One  respondent  believes  that  the  one- 
limit  replacement  policy  for 
authorization  documents  stolen  after 
receipt  should  remain,  since  in  most 
jurisdictions  a  stolen  property  report  can 
be  filed  based  solely  on  the 


complainant's  word.  Since  the  State 
agency  can  later  check  to  see  who 
redeemed  the  original  ATP  and  can 
compare  signatures  and/or 
reconciliation  numbers  appearing  on  the 
replacement  ATP,  the  State  agency 
would  have  recotuve  in  filing  a  claim 
against  the  household,  if  necessary. 
While  we  continue  to  encourage  the 
State  agencies  to  reconcile  ATPs  and  to 
aggressively  pursue  claims,  we  want  to 
ease  the  State  agencies'  burdens  by 
having  them  track  only  one  limit 
Therefore,  we  have  not  accepted  the 
comment  and  have  made  no  change  in 
the  proposal.  ((  274.6(b)(2)(i)) 

Mother  commenter  on  the  same 
provision  requested  that  the  words 
"*  *  *  or  a  serialized  ID  area"  be  added 
to  the  third  sentence  of  §  274.6(f)(l]  to 
cover  all  situations  in  which  ntunbered 
IDs  are  used.  However,  there  are  areas 
which  use  "serialized"  IDs  voluntarily, 
and  the  annotation  of  the  ID  number  on 
the  reverse  of  the  ATP  is  not  required. 
Therefore,  the  suggested  wording  was 
not  accepted. 

Two  commenters  requested  that  State 
agencies  not  be  held  liable  for 
replacement  issuances  made  beyond  the 
six-month  or  two-replacement  limits  if 
the  State  agencies  have  been  unable  to 
determine  the  countability  of  previous 
replacements  within  the  same  period. 
The  intent  of  the  provision  is  that  all 
replacements  are  to  be  considered 
countable  unless  verified  otherwise. 
Beyond  that  the  Department  thinks  that 
the  six-month  period  is  sufficient  time 
for  State  agencies  to  determine  the 
countability  of  a  replacement  through 
the  reconciliation  of  the  original 
authorization  document  or  the  receipt  of 
a  signed  proof-of-receipt  card  for 
certified  or  registered  mail  delivery.  In  a 
situation  of  a  third  request  for  a 
replacement  before  all  previous 
replacements  had  been  reconciled, 
action  on  the  third  replacement  shall  be 
held  until  the  State  agency  can 
determine  that  the  limit  on  countable 
replacements  has  not  been  reached  even 
if  such  a  determination  requires  an 
administrative  hearing  or  judicial 
proceeding.  There  may  be  a  delay  past 
the  10-day  limit  on  providing 
replacements  until  that  verification  can 
be  made.  If  a  previous  replacement  is 
verified  as  non-countable,  replacement 
benefits  shall  be  issued  to  the 
household.  (S  274.6(d)(l)(ii)) 

Commenting  on  mail  losses,  another 
individual  expressed  the  point  that 
losses  of  certified  mail  should  not  be 
considered  countable  when  there  is  no 
record  of  receipt  and  the  coupons  are 
not  rettimed  to  the  State  agency.  If  such 
a  situation  happens,  the  State  agency 
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shall  request  from  the  Postal  Service 
either  the  proof  of  delivery  or  the  return 
of  the  coupons.  In  the  meantime,  the 
replacement  shall  be  determined 
countable,  since  the  household  could 
possibly  have  received  the  coupons 
without  die  required  signature,  or  the 
signed  receipt  could  have  been  lost  prior 
to  being  returned  to  the  State  agency. 
(S  274.6(b)(2)(iv)) 

In  response  to  the  proposed 
S  274.6(h)(2],  a  commenter  expressed 
concern  that  the  Department  was 
requiring  State  agencies  to  maintain 
Statewide  listings  of  replacements.  It  is 
the  commenter's  opinion  that  tracking 
could  best  be  done  at  the  local  level. 
There  is  no  requirement  for  Statewide 
listings;  the  term  "State  agency"  is  used 
only  to  denote  responsibility  for 
compliance  with  the  provisions.  Even  in 
those  States  that  have  maU  issuance 
from  one  control  point  there  need  not 
be  one  centralized  replacement  Usting 
since  the  regulations  permit  a  notation 
about  replacements  in  case  files.  The 
requirement  is  for  an  accessible  list  or 
notation  for  each  replacement 

A  conunenter  questioned  what  the 
correct  action  would  be  in  a  situation  in 
which  a  replacement  was  issued  alter 
die  completion  of  the  Form  FNS-259  for 
the  quarter  in  which  the  original 
issuance  was  made.  The  replacement 
should  be  shown  for  the  month  the 
replacement  is  actually  made,  as  stated 
in  the  instructions  on  die  form,  rather 
than  the  month  in  which  the  request  is 
received  by  the  State  agency,  since  there 
is  not  an  actual  decrease  in  coupon 
inventory  until  the  replacement  is 
issued.  Another  commenter  questioned 
whether  or  not  a  replacement  issued 
later  than  the  10-  or  15-day  allowable 
period  due  to  the  inability  of  the  State 
agency  to  determine  the  countability  of 
a  previous  replacement  should  be 
considered  restored  benefits.  A  justified 
delay  in  making  a  replacement  is  not 
grounds  for  having  the  issuance 
considered  restored  benefits.  However, 
if  a  State  agency  denies  a  third 
replacement  request  because  it  would 
be  countable  and  the  household  had 
obtained  the  limit  of  two  in  six  months 
and  the  State  agency  later  determines  a 
previous  replacement  to  be 
noncountable,  the  benefits  issued  as  a 
result  would  be  restored  benefits. 
(5  274.6(a)) 

15.  Time  Frames  for  Requesting 
Replacements 

The  Department  proposed  to  amend 
the  regulations  which  required  that  the 
replacement  of  a  non-received  issuance 
must  be  requested  during  the  period  of 
intended  use  of  the  original  issuance. 
Since  there  had  been  many  questions 


raised  about  the  policy  of  "period  of 
intended  use",  the  rules  were  re- 
examined and  it  was  proposed  that  all 
requests  for  replacements  be  made 
within  10  days  of  the  normal  receipt 
date  (ATPs  or  coupons  not  received  in 
the  mail)  or  10  days  fiom  the  occurrence 
of  a  particidar  incident  (theft  of  ATP, 
receipt  of  partial  allotment  or 
destruction  of  ATP,  coupons  or  food  in  a 
household  disaster). 

Eighteen  commenters  responded  to 
this  portion  of  the  replacement  rules. 
Only  two  comments  supported  the  10- 
day  limit  for  requesting  replacements. 
The  majority  felt  that  the  change  from 
"period  of  intended  use"  to  10  days  was 
far  too  restrictive,  especially  in  mail 
issuance  where  there  can  be  so  much 
variation  in  the  delivery  date  of  benefits, 
;>articulariy  in  the  first  few  months  of 
certification.  Also,  it  seems  reasonable 
that  by  allowing  households  more  time 
to  request  a  replacment  the  State 
agency  is  allowing  more  time  for  the 
household  to  receive  the  original 
allotment  whether  it  was  lost  in  the 
mail,  or  lost  but  not  destroyed,  in  a 
household  disaster.  In  addition,  there 
may  be  instances  in  which  a  household 
may  not  be  physically  able  to  make  the 
request  for  replacement  for  the  non- 
receipt  of  benefits  within  a  ID-day  limit 
such  as  those  households  which  have 
elderly  or  disabled  members. 

The  Department  has  reconsidered  the 
proposal  in  light  of  these  comments  and 
has  decided  to  retain  the  two-part 
standard.  For  authorization  documents 
and  coupons  lost  in,  or  stolen  from,  the 
mail,  the  request  for  replacements  must 
be  made  during  the  period  of  intended 
use,  which  means  the  month  for  which 
the  benefits  were  not  received.  If  the 
original  issuance  was  made  after  the 
20th  of  the  month,  the  recipient  would 
have  until  the  end  of  the  following 
month  to  obtain  a  replacement.  In 
instances  of  theft  of  an  authorization 
document  from  a  household,  or  the 
accidental  destruction  of  an 
authorization  document  in  the 
possession  of  a  household  or  the  loss  of 
coupons  or  food  purchased  with  food 
stamps  in  a  household  misfortune,  the 
report  and  request  for  replacement  must 
be  made  within  10  days  of  the  specific 
incident.  (9  274.6(b)) 

16,  The  Amount  of  the  Replacement 

Previous  regulations  did  not  address 
setting  any  specific  limit  on  the  amount 
that  could  be  replaced  for  stolen, 
nonreceived  or  destroyed  authorization 
documents,  or  nonreceived  coupons. 
The  rules  did  set  a  maximum  of  one 
month's  allotment  on  the  replacement  of 
coupons  and  food  (or  a  combination 
thereof)  destroyed  in  a  household 


misfortune.  Subsequent  interpretation, 
however,  extended  the  limit  of  one 
month's  benefits  to  authorization 
document  replacements  also.  This  limit 
was  applied  regardless  of  whether  the 
issuance  included  restored  benefits. 

The  Department  proposed,  with  one 
change,  to  place  the  interpretation  noted 
above  into  the  rules.  Thus,  State 
agencies  would  issue  replacements, 
within  the  required  time  fi^me,  in  the 
maximum  of  one  month's  benefits.  The 
exception  arises  if  the  replacement  is  for 
restored  benefits.  In  such  a  case,  a 
replacement  shall  be  made  for  the  full 
v^ue  of  the  restored  benefits  not 
received  by  a  household.  To  minimize 
losses.  State  agencies  are  encouraged  to 
provide  alternative  forms  of  issuance, 
such  as  certified  or  registered  mail  or 
direct  delivery,  when  substantial 
restored  benefits  are  involved.  There 
was  one  positive  comment  The 
proposed  wording  is  retained  in  the  final 
rule.  (§  274.6(b)(3)) 

17.  Time  Limits  for  Issuing 
Replacements 

Seven  commenters  responded  to  this 
portion  of  the  rule  which  proposed  to 
modify  the  requirement  that  State 
agencies  issue  replacements  within  10 
days  of  the  requests  in  all  situations. 
The  proposed  rule  modified  the  rule  to 
permit  State  agencies  to  delay  the 
issuance  of  a  diird  replacement  beyond 
the  l&day  limit  if  need  be,  in  order  to 
determine  whether  or  not  the  previous 
two  replacements  were  countable.  The 
Department  also  proposed  to  specify 
that  the  issuance  of  a  replacement 
would  not  be  made  until  the  household 
submitted  a  signed  statement  of  non- 
receipt  If  the  statement  were  not 
submitted  to  the  State  agency  within  10 
days  of  the  request  no  replacement 
would  be  issued.  Finally,  the  proposed 
rule  wodd  have  allowed  State  agencies 
which  use  certified/registered  mail  a 
maximum  of  15  days  from  the  date  of 
the  request  for  a  replacement  to  issue 
the  replacement.  This  was  seen  as 
necessary  since  the  Postal  Service,  on 
some  occasions,  is  unable  to  provide  the 
State  agencies  with  signed  receipts  in 
time  for  the  State  agencies  to  verify 
receipt  of  benefits  prior  to  issuing 
replacements.  Requiring  State  agencies 
to  issue  replacements  before  verification 
would  negate  the  added  protection 
afforded  by  certified/registered  mail 
(§  274.6(d)(1)) 

Of  the  seven  comments  received,  six 
supported  the  proposed  changes.  One 
commenter  stated  that  a  third 
replacement  within  a  six-month  period 
should  be  made  automatically,  within 
the  10-day  period,  if  the  household 
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requesting  the  replacement  had 
requested  an  alternative  issuance 
delivery  method  after  the  second 
rqilacament.  but  the  State  agency  bad 
not  yet  made  the  change.  The 
Department  thinks  that  this  would 
unnecessarily  complicate  the 
replacement  provision,  especially  if  the 
second  and  third  replacements  were  in 
successive  months.  For  example,  if  a 
second  replacement  were  requested  oo 
the  20th  of  the  month  and  a  third 
requested  on  the  10th  of  the  following 
month,  the  time  period  between  the  two 
replaounents  may  be  too  short  to  allow 
the  Stave  agency  to  implement  an 
altemati\e  issuance  method, 
considering  that  replacements  may  be 
requestetfianytime  during  the  month.  If 
the  8econ<rceplacement  had  not  yet 
been  determined  to  be  non-countable, 
the  third  request  would  also  have  to  be 
delayed  until  the  State  agency  could 
make  that  determination.  Therefore,  the 
proposed  rule  is  implemented  in  this 
final  rule.  (8  274.6(d)) 

18.  Replacement  of  Mutilated  Coupons 
ondATPa 

Poor  comments  were  received,  aD  but 
one  of  which  supported  the  proposal 
which  added  authority  for  the 
replacement  of  improperly 
manufactured  or  mutilated  authorization 
docmnents.  The  adverse  commenter 
objected  to  the  use  of  the  "Ihree-fifttis'* 
requirement  for  the  replacement  of 
mutUated  coupons.  This  is  a  security 
requirement  from  the  Department  of  the 
Treasury  and,  therefore,  cannot  be 
changed  or  eliminated.  It  is  appUcable  to 
currency  as  well  as  food  stamps,  and  is 
designed  to  prevent  coupons  from  being 
torn  approximately  in  halt  with  eadi 
half  subsequently  being  redeemed  or 
replaced  at  face  value.  The  final  rule  has 
been  clarified  to  state  that  households 
cannotreceive  a  replacement  for  stolen 
coupons,  and  that  improperiy 
manufactured  or  mutilated  authorization 
documents  must  be  surrendered  to  the 
SUte  agency,  (i  274.e(rX4)) 

19.  Alternate  Issuance  System  for  a 
Household 

That  portion  of  the  proposed  rule 
which  required  a  State  agency  to  offer  a 
household  an  alternate  issuance  system 
after  the  first  report  of  non-receipt  to 
automatically  place  the  household  in  an 
alternate  system  after  a  second  report  of 
non-receipt  and  to  retain  the  household 
in  that  system  for  a  minimum  of  six 
months,  prompted  five  comments.  Two 
commenters  were  opposed  to  the  six- 
month  period,  stating  that  State  agencies 
should  be  able  to  determine  the  length 
of  time  for  the  alternate  system.  Anoth» 
commenter  thought  that  in  those  areas 


that  have  only  one  form  of  issuance,  the 
provision  for  an  alternate  system  should 
be  waived.  In  any  issuance  syston, 
there  are  always  options  which  are 
availaUe.  even  though  they  may  have  to 
be  accomplished  manually.  The 
Department  has  reviewed  the  comments 
and  has  decided  to  retain  the  current 
policy  which  permits  State  agencies  to 
retain  a  household  in  an  alternative 
issuance  system  for  a  length  of  time  the 
State  agmcy  determines  to  be 
necessary,  since  that  policy  affords 
flexibility  for  individual  situationa. 
({  274.6(g)) 

20.  Documentation  aini  Reconciliation 
t^  Replacement  Issuances 

All  four  of  the  comments  received 
were  opposed  to  the  part  of  the 
proposed  rule  requiring  that 
replacements  be  reconciled  to  the  month 
they  are  issued  for,  as  well  as  the  month 
in  which  they  are  actually  issued. 
Commenters  felt  that  "double  posting" 
creates  additional  complicatioos  for  the 
reconciliation  process.  Since  in  the 
majority  of  replacement  situations  there 
is  already  some  notation  and 
reconciliation  for  the  initial  issuance 
when  the  replacement  is  requested, 
making  an  additional  notation  and 
reconciliation  for  the  same  benefits 
when  issued  later  does  seem  to  be 
duplicative.  Therefore,  the  requirement 
for  posting  the  replacement  to  the  month 
issued  for.  as  well  as  for  the  month 
actually  issued,  has  been  finalized  as  an 
opti<»  for  those  State  agencies  which 
find  it  useful  All  other  proposed 
provisions  are  retained  in  this  final  rule. 
(S  274.6(h)) 

21.  Coupon  Management 

The  Department  proposed  four 
changes  in  this  area  of  the  current  rules. 
First  it  was  proposed  to  consolidate 
within  Part  274  the  destruction 
requirement  at  §  273.18(1)  for  coupons 
used  to  pay  State  agency  claims  against 
households,  and  the  requirement  at 
S  274.8(b)  regarding  coupons  that  are 
mutilated  or  improperly  manufactured. 
A  second  proposal  pertaining  to  the 
destruction  of  coupons  eliminated  the 
limit  of  $500  which  was  placed  on  the 
amount  of  coupons  a  State  agency  could 
destroy  without  prior  approval  from 
FNS.  The  one  exception  to  this  revision 
was  whole  boxes  of  improperly 
manufactured  coupons.  Third,  the 
Department  proposed  to  add  the 
requirement  that  unusable  coupons  be 
disposed  of  within  30  days  from  the 
close  of  the  month  in  which  they  were 
received  from  a  household  or  identified 
as  being  mutilated  or  impn^wriy 
manufactured.  Finally,  it  was  proposed 
to  clarify  and  revise  destruction 


reporting  procedures  by  allowing  State 
agencies,  at  their  option,  to  consolidate 
destruction  reporting  for  unusable 
coupons  acquired  through  claims 
collections. 

The  Department  received  eig^t 
comments  on  this  proposed  change.  A 
majority  agreed  with  the  provision,  yet 
offered  specific  comment  Iliere  were  no 
comments  related  to  the  consohdation  of 
the  destruction  requirements  currently 
found  in  two  separate  sections  in  die 
rules.  There  also  were  no  comments 
regarding  the  eUminabon  of  the  dollar 
limit  on  the  value  of  coupons  that  could 
be  destroyed  without  prior  approval 
from  FNS. 

Another  commenter  was  concerned 
with  the  provision  that  requires 
replacements  for  improperly 
manufactured  and  mutilated  coupons  to 
be  made  at  issuance  points.  Radier  than 
replacing  the  coupons,  the  commenter 
suggests  that  die  coupons  be  examined 
by  die  State  agency  prior  to  issuance, 
and  then  reported  on  the  F?fS-471. 
Coupon  Account  and  Destruction 
Report  The  State  agency  (coupon 
issuer)  should  try  to  eliminate 
improperiy  manufactured  and  mutilated 
coupons  from  issuance.  However,  in 
those  situations  vdiere  it  is  not  feasible 
to  do  so,  such  as  mail  issuance  or  direct 
delivery  of  benefits  by  an  entity  odier 
than  the  State  agency,  die  replacements 
must  be  made  and  the  improperiy 
manufactured  or  mutilated  coupons 
returned  to  the  State  agency  and 
destroyed.  (S  274.6(a)(l)(i)) 

Another  commenter  thought  there 
should  be  guidelines  for  the  retention  of 
the  informadon  of  coupon  shipments 
within  a  State  (routes  to  be  taken, 
shipment  departive  time  and  estimated 
arrival  time),  as  required  In 
I  274.7(c)(iii).  Since  the  Information  is 
"before  die  fact"  with  respect  to  the 
actual  shipping,  once  the  coupons  have 
arrived  at  the  designated  point  the  State 
agency  may  dispose  of  the  information. 
Wordhig  is  added  to  the  final  version  of 
§  274.7(c)(iii)  to  clarify  the  option. 

One  comment  was  received  regarding 
the  use  and  destruction  of  specimen 
coupons,  in  which  the  commenter 
thought  there  should  be  more  specific 
instructions  as  to  who  may  use 
specimen  coupons.  Specimen  coupons 
may  be  provided  upon  written  request 
to  any  State  or  local  agency  concerned 
with  the  administration  of  the  Program 
or  enforcement  of  its  rules,  and  to 
authorized  food  firms  for  the  education 
and  training  of  employees  on  Program 
operaticms.  Specimen  coupons  may  not 
be  provided  to  individuals  for  purposes 
of  display  or  collection.  This  specific 
instruction  concerning  who  may  use 
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specimen  conpons  is  not  new  with  this 
rule.  However,  clarifying  wording  has 
been  added.  (S  274.7(d]] 

The  same  commenter  expressed  the 
opinion  diat  the  destruction  of  specimen 
coi^xms  should  be  done  at  the  FNS 
regional  offices  for  purposes  of 
accountabQify.  T%ere  is  no 
accountabilify,  as  such,  for  specimen 
coupons.  A  perpetual  record  is 
maintained  for  the  distributioo  of 
specimen  coupons,  for  the  purpose  of 
detenuniag  to  whom  any  particular 
specimen  coupons  were  issued,  in  case 
it  is  determined  that  specimen  coupons 
have  been  presented  for  redemption. 
The  wonfing  in  the  proposed  rule  is 
retained  as  final  (S  274.7(d)(2)) 

Two  comments  were  received 
regarding  the  time  limit  for  destruction 
of  unusable  coupons.  One  commenter 
suggested  that  State  agencies  be 
allowed  30  days  after  FNS  approval 
radier  than  30  days  from  the  end  of  the 
month,  in  whidi  to  destroy  boxes  of 
improperly  manufactured  coupons.  The 
Department  is  concerned  about  the 
security  aspects  of  storing  boxes  of 
unusable  coupons  for  an  extended 
period.  Therefore,  the  proposal  places 
an  explicit  time  limit  on  required  actions 
by  the  State  agency  and  an  implicit  time 
limit  on  FNS.  In  any  situation  dealing 
with  boxes  of  improperly  manufactured 
coupons,  the  State  agency  must  destroy 
the  box  of  coupons  if  the  30-day  period 
is  reached  without  the  State  agency 
receiviqg  destruction  approval  from 
FNS,  and  document  the  manufacturing 
irregularity  and  the  book  numbers,  and 
retain  a  copy  of  die  State  agency's 
request  to  FNS  for  permission  to 
destroy.  Another  commenter  though 
that  the  time  limit  for  destraction  should 
correspond  to  die  time  limit  for  the 
submission  of  die  FNS-250  and  FNS-.209 
reports,  and  should  not  be  more 
stringent  Again,  the  Department  is 
concerned  about  die  storage  of  unusable 
coupons  for  any  extended  period; 
therefore,  die  requirement  of  30  days 
after  the  end  of  die  mondi  is  retained  as 
final.  (J  274.7(f)) 

There  was  one  comment  received 
conceraong  die  -use  of  conpons  returned 
to  State  agencies  as  payment  of  daims, 
and  coupons  returned  as  undeliverable 
to  the  Hrtended  howseholds.  TTie 
commenter  stated  that  returning  such 
coupons  to  inventory  creates 
accountability  probleras.  The 
Department  bebeves  diat  the  automatic 
destraction  of  retmned  coupons  is 
wasteful  if  the  coupons  are  i»  book 
form,  oooiplete,  with  oi^inal  and 
unsigned  oovers.  llierefore,  die 
provisions  of  Ite  proposed  rale  are 
retained  in  dw  final  role.  (S  274.7(g)) 


A  final  commeat  in  this  area 
questioned  die  type  and  extent  of  the 
documentation  required  for  repmts  sent 
to  the  State  agency  conoeming 
improperiy  manufactured  and  mutilated 
coupons.  The  documentation  is  not 
required  if  the  State  agency  inspects  the 
coupons  at  the  issuance  or  storage 
points.  If  a  report  is  prepared  for 
submission  to  the  State  agency,  it  should 
coDfcaia  enoi^  information  to  enable 
the  Stale  agency  to  identify  the  coupons 
to  FNS  and  the  mnnnfarturer. 
Dependant  upon  the  extent  of  the 
damage,  the  beginning  and  ending 
numbers  of  the  books  involved  should 
be  noted.  In  addition,  the  specific 
prc^lem  should  be  noted  in  detail  such 
as  a  specific  denomination  coupon 
omitted  from  a  book  and  staples  not 
penetrating  the  entire  book.  The 
comprehensiveness  of  the  content  of  the 
documentation  is  determined  by  the 
State  agencies.  No  changes  in  the 
proposed  rule  resulted  from  this 
comment.  (?  274.8(e)) 

22.  Return  and  Exchange  of  Coupons 

The  Food  Stamp  Act  of  1977 
eliminated  the  requirement  that  Program 
recipients  pay  cash  for  a  portion  of  their 
benefits.  Because  there  was  a  phase-in 
period  for  this  provision,  the  rules  that 
were  issued  to  implement  the  provision 
contained  provisions  explaining  how 
certain  qualified  households  could 
obtain  nfimds  for  the  ca^  requirement 
they  had  paid.  The  {MtivisioBs  for 
refunds  were  contained  ia  S  274.11. 
Since  the  time  for  obtaining  refonds  has 
ended,  the  Department  proposed  to 
eliminate  the  rules  governing  them. 
Thus,  the  provisions  of  |  274.11  (a) 
through  (d)  have  been  eliminated  by  this 
rule.  The  provision  pertaining  to  the 
exchange  of  old-series  coupons  has  been 
relocated  to  S  2747(h)  and  has  been 
revised  to  eliminate  sole  reference  to  the 
previously-issued  £0-cent  coupon,  and 
made  applicable  to  any  coupon 
denomination  no  longer  used,  now  and 
in  the  future.  No  comments  were 
received  on  diis  editorial  change. 

Hiie  Department  is  also  making  a 
technical  amendment  concerning  the 
return  and  exchange  of  coupons  by 
recipients  and  non-recipients.  In  the 
proposed  rule,  paragraphs  (a),  (b),  (c) 
and  (d)  of  S  274.11  of  the  current  rules 
were  removed,  since  the  paragraphs 
concerned  requests  for  refunds  of  the 
purchase  requirement.  In  paragraph  (c). 
there  is  reference  to  Form  FNS-287, 
Request  for  Reimbursement  or 
Notification  of  Return  of  Unused  Food 
Coupons  for  Reftmd.  When  the  purchase 
requirement  was  eliminated,  the  Form 
FNS-287  was  discontinued,  and  the  new 
Form  FNS-135.  Affidavit  of  Return  or 


ExcJiange  of  Food  Conpons,  was  put  into 
use.  The  new  form  covers  not  only  the 
retura  of  unused  coupons  but  also  the 
exchange  of  old-senes  coapons,  coupons 
received  in  payment  of  a  recipient  daim, 
and  the  exchange  of  nmnlated  or 
improperiy  maouiactured  coupons. 
However,  referoice  to  the  Form  F?iS- 
135  was  uiantentiaDalfy  omitted  from 
the  current  rates  and  the  April  jB,  1986 
proposed  rale.  Tins  rale  reias&terthe 
provision  in  the  ndes.  The  Form  FNS- 
,135  was  designed  to  be  a  receip>t  for,  as 
well  as  verification  of,  the  person 
returning  or  exchanging  coupons,  and  is 
to  accompany  the  Form  FNS~471, 
Coupon  Account  and  Destruction 
Report,  as  proof  of  receipt  of  the 
coupons  by  the  State  agency.  The  two 
forms  together  serve  as  documentation 
by  the  State  agency  for  coupons 
destroyed  upon  receipt  and  coupons 
which  are  returned  to  inventory. 
Therefore,  reference  to  the  Form  fTViS- 
135  has  been  added  to  the  sections  of 
this  rule  which  concern  the  rrtimi  or 
exchange  of  coupons.  Tlie  amendment 
does  not  change  the  principle  nor  the 
policy  intent  of  the  provisions  affected. 
(§§  274.6(0(4)  and  274.7(f)) 

23.  Identification  Cards 

One  commenter  misunderstood  the 
wordii^  in  \  274.10(a)(1)  which  states  in 
part  that  "all  persons  listed  on  the 
identification  (ID)  card  shall  sign  the 
card  prior  to  its  use."  The  commenter 
thought  that  the  provision  meant  that  all 
persons  listed  on  the  card  had  to  sign 
the  card  before  the  card  could  be  used 
by  smy  of  those  listed.  Hie  wowiing  has 
been  clarified  to  incBcate  that  before  a 
person  listed  on  the  ID  card  ssay  use  the 
ID  card,  the  person  must  sign  tbe  card. 
(5  274.1(Ka)(l)) 

24.  Photo  IDs 

The  comment  received  on  the  use  of 
photo  IDs  concerned  their  use  by 
authorized  representatives  for  elderiy/ 
homebound/disabled  recipients.  The 
commenter  felt  diat  because  the 
authorized  representatiTes  for  diese 
redpients  are  usually  horae-healdi  aides 
who  change  frequently  as  authorized 
representatives,  they  should  not  have  to 
use  the  photo  IDs.  In  those  areas  in 
whidi  the  photo  ID  is  mandated,  it  is 
done  so  because  of  the  risk  of  dieft  and 
fraud  involved  in  a  populous  area  and 
not  because  of  who  may  be  authorized 
to  use  an  H).  Tlierefore,  in  those  areas 
where  photo  IDs  are  required,  die  photo 
ID  (of  the  authorized  representative) 
must  be  used,  regardless  of  the  fact  diat 
the  {mthorized  representative  may 
change  frequendy.  (S  274.10(b)) 
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25.  Identification  Card  Requirementa 
and  Substitution 

PropoMd  i  274.10  contained  only  a 
minor  change  in  the  current  ID  card 
rules,  specifically  concerning  photo  IDs. 
The  change  is  mandated  by  section  1528 
of  the  Food  Security  Act  of  1985.  Pub.  L 
90-198.  Also,  the  proposed  rulemaking 
consolidated  and  restructiu«d  current  ID 
card  requirements  contained  in  i  273.10 
(f)  and  (g).  S  274.2  (e)  and  (f),  and 
i  274.7(c).  Therefore,  these  sections 
were  removed  from  their  current 
locations  in  the  rules,  combined,  and 
inserted  as  (  274.10  of  the  proposed 
rules.  In  the  change  regarding  photo  IDs. 
Congress  allowed  State  agencies  to 
permit  a  member  of  a  household  to 
coiifily  with  the  FNS  photo  ID  card 
requirement  by  presenting  a  photo  ID 
used  to  receive  benefits  under  a  public 
welfare  or  public  assistance  Program. 
Congress  also  wanted  FNS  to  consider 
the  cost  effectiveness  in  determining 
where  photo  IDs  must  be  used.  Since  the 
agency  currently  does  this,  no  regulatory 
change  is  required.  No  comments  were 
received  on  this  change, 
(i  274.10(b)(3Kiii)) 

26.  laauance  Record  Retention   ■ 

A  suggestion  was  made  to  add 
"rosters  and  lists"  to  those  issuance  and 
reconciliation  documents  which  should 
be  retained  by  the  State  agencies  for 
three  years.  Since  rosters  and  lists  are 
commonly  produced  in  isstianca 
systems,  the  wording  is  accepted  and 
added  to  i  274.11(a)(1). 

27.  Quality  Control 

The  Department  proposed  to  revise 
the  provision  pertaining  to  active-case 
reviews  to  specify  that  such  reviews 
must  not  only  determine  if  the 
household  was  entitled  to  receive 
benefits,  but  also  whether  or  not  the 
household  was  issued  the  correct 
allotment,  by  comparing  the  eligibility 
data. and  the  amount  authorized  on  die 
mastCT  issuance  file  with  the  amount 
shown  on  the  record-for-issuance  file. 
By  making  this  comparison,  the  reason 
for  any  incorrect  issuance  which  may 
have  occurred  could  be  determined,  and 
the  liability  correctly  assigned  to  either 
certification  or  issuance  activities. 
^       All  four  comments  received  on  this 
provision  were  opposed.  One  comment 
stated  that  there  was  no  convincing 
evidence  that  error  rates  would  not 
increase  as  a  result  of  this  provision, 
and  that  there  are  methods  other  than 
quality  control  to  check  for  issuance 
errors.  With  the  new  definition  for 
issuance  and  the  creation  of  the  record- 
for-issuance,  a  clear  demarcation  has 
been  made  between  certification  and 


issuance.  The  only  way  to  determine  if 
there  has  been  an  issuance  error  in  cuiy 
particular  situation  is  to  compare  the 
record-for-issuance  against  a  file  on  the 
other  side  of  the  "line",  which  would  be 
the  master  issuance  file.  What  was 
proposed  was  a  check  of  the  amount  on 
the  master  issuance  file,  which  is 
accomplished  by  matching  the  eligibility 
data  against  the  master  issuance  file.  If 
the  amount  authorized  by  the  eligibility 
data  does  not  match  the  amount  on  the 
master  issuance  file  in  any  specific  case, 
there  is  a  certi^cation  error  covered  by 
quality  contfoL  If  a  record-for-issuance 
amount  does  not  match  the 
corresponding  amount  of  the  master 
issuance  file,  there  is  an  error  covered 
by  issuance  liability.  The  Department 
believes  that  error  rates  will  not  be 
affected  significantly  widi  the  additional 
check  of  the  individual  case  records 
against  the  master  issuance  file, 
especiaUy  considering  that  most 
automated  issuance  systems  are 
currently  employing  this  check, 
(i  275.10) 

Another  commenter  was  concerned 
about  the  fact  that  data  entry  errors 
resulting  in  subsequent  replacement 
issuance  errors  would  be  counted  as 
issuance  errors  and  would  not  be 
covered  by  quality  control  or  negligence 
billings.  If  such  replacement  errors  were 
the  result  of  data  entry  errors  from 
information  on  eligibiUty.  the  resultant 
error,  causing  the  issuance  of  an 
incorrect  replacement  amount,  would 
still  be  classified  as  a  certification  error 
since  it  was  during  the  certification    ' 
process  that  an  error  was  first  made. 
Again,  an  issuance  error  is  not 
concerned  with  the  correctness  of  the 
amount  of  benefits  authorized  as 
determined  by  eligibility  standards. 
Issuance  liability  is  concerned  with 
whether  or  not  the  amount  issued 
matches  the  amount  authorized  for  a 
particular  househoUL  (i  275.10) 

We  have  discovered  that  the  language 
in  the  proposed  rule  did  not  fully 
conform  with  our  intentions  for  the  rule 
as  correctiy  stated  in  the  preamble.  In 
order  to  clarify  that  quality  control  (QC) 
reviews  will  continue  to  determine 
whether  a  given  household  received  the 
correct  issuance,  given  its  circumstances 
as  of  the  review  date,  we  have  modified 
the  proposed  language.  Therefore,  the 
Department  is  revising  the  provision 
concerning  active  cases  to  specify  that 
such  reviews  must  still  determine  if  the 
household  was  entitled  to  receive,  and 
did  receive,  the  correct  allotment  by 
comparing  the  eligibilify  data  against 
the  amount  authorized  on  the  master 
issuance  file. 


28.  State  Agency  Liabilities 

Another  commenter  expressed  belief 
that  the  proposed  rule  which  held  State 
agencies  liable  for  transacted  ATPs 
which  had  been  altered  or  which  were 
counterfeit  was  too  strict  stating  that 
this  was  too  great  a  responsibilify  to  be 
placed  on  issuance  cashiers.  The 
Departpient  did  not  mean  to  imply  that 
cashiers  would  be  personally  liable. 
However,  the  State  agency  must  be  held 
responsible,  since  ATPs  are  proctued. 
transacted  and  reconciled  by  the  State 
agency.  State  agency  personnel  and 
contract  personnel,  must  be  familiar 
with  negotiable  forms  involving  food 
stamps.  Therefore,  the  provisions  of  the 
proposed  rule  are  retained  in  the  final 
rule.  (§  276.2(b](l)(iii)) 

A  second  commenter  stated  that  the 
Department  should  review  the  court's 
decision  in  Perales  v.  Block.  751  F.2d  95 
(2nd  Cir.  1984),  concerning  Uie  question 
of  a  State  agency's  liabilify  in  the 
negotiation  of  expired  ATPs.  The  court 
decision  dted  by  the  conunenter  applied 
to  eight-day  ATPs  previously  issued  in 
New  York  Qfy.  This  short-term  ATP 
was  used  to  decrease  the  number  of 
invalid  replacements.  However,  the 
court  indicated  that  if  an  original  of  an 
eight-day  ATP  were  presented  for 
redemption  after  eight  days,  the  ATP 
had  to  be  honored,  or  the  recipient 
issued  another  ATP  valid  for  a  total  of 
30  days.  The  court  did  not  invalidate  the 
Department's  policy  of  holding  State 
agencies  liable  as  die  policy  applies  to  a 
regular,  or  30-day,  ATP.  Therefore,  the 
Department  is  finalizing  the  proposed 
liabilify  provision.  ({  276.2(b)(2)(iii)) 

The  Department's  current  policy  on 
issuance  documentation  has  been 
clarified  to  state  that  all  coupon 
issuance  has  to  be  docxmiented.  and  that 
the  documentation  has  to  be  available  to 
the  Department  If  a  situation  arises  in 
which  the  primary  documentation  is 
unavailable,  such  as  the  loss  of 
transacted  ATPs  in  transit  from  an 
issuance  agent  to  the  State  agency,  the 
State  agency  should  try  to  immediately 
reconstruct  the  docimientation  from 
other  sources,  if  possible.  (S  276.2(a)) 

Wording  has  also  been  added  to 
clarify  the  policy  that  State  agencies  are 
liable  for  losses  of  coupon  issuance 
which  occur  during  Federal.  State  and 
local  investigations  unless  the 
investigations  have  been  reported 
direcdy  to  FNS  prior  to  the  losses  and 
FNS  agrees  to  accept  any  losses  which 
may  occur.  (S  276.2(b)(2)) 

In  issuance  systems  which  utilize  a 
record-for-issuance  file,  it  is  the 
responsibilify  of  the  issuance  unit  to 
obtain  from  the  master  issuance  file 
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Qoly  those  honsehntris  which  are 
cerkfied  lo  receive  benefits  far  the 
current  month.  We  have  clarified  this 
policy  by  stating  specifically  that  State 
agencies  will  assume  an  issuance 
liabilify  lor  benefits  issued  to 
housc^idlds  not  currency  certified. 
(5  276.2(b)(2)(vi)) 

29.  Mail  fssaanoe  Liabiiity 

The  Department  proposed  pennittiBg 
State  agencies  lo  choose  from  a  three- 
level  reportiag  and  liabilify  assessment 
system.  State  agencies  could  reiport  mail 
losses  al  the  project-area  leveL  with  a 
loss  tolerance  of  one-half  (.5)  percent  at 
en  administrative-unit  level  wift  a  loss 
tolerance  of  thirty-five  hundreths  (.35) 
percent  or,  at  a  Statewide  level  with  a 
tolerance  of  three-tenths  (.3)  pepcent 
Eadi  State  agency  vrauld  be  allowed  to 
choose  (or  change)  its  reportmg  level 
once  a  year. 

Concerning  the  proposed  three-level 
system  for  reporting  and  assessing 
liaUbiies,  tkMaea  oonunents  wen 

the  psuf—d  diaage.  and  »vsn 
opposed  it  Of  fkow  offoaing  Ike 

tokr— rs  levels  (yui  iiiiigfsl  wen  too 
low,  and  that  Ihey  wewB  eanalistic  and 
punitive.  One  commenter  staled  that  the 
tolerance  levels  should  be  forty-five 
hundreths  (.45)  percent  for 
admlaistEstive  unila  and  forfy  hundreths 
(.40)  percent  for  project  areas  (lower 
than  the  proposed  tolerance).  Another 
commenter  ttiott^t  that  the  tolerance 
level  for  administrative  units  should  be 
forty-five  hundteths  (.45)  percent  since 
many  administrative  units  are  smaller 
than  project  areas.  Another  commenter 
stated  that  the  tolerance  level  of  thirty- 
five  huadratfas  (.36|  percent  is  too  la^ 
far  deneefy-pupdated  aieas.  Tlie  fast 
commeoter  «lts  aag^esled  ^Sereat 
tolerasne  levds  <wn^  that  tt»  tevel 
for  State  lepuiiiiig  sbaoid  iw  intjr-five 
hundreths  (.45)  percent  end  for 
administrative  azul  project  area  levels, 
fifty  hundreths  (.50)  percent  The 
tolerance  percentage  proposed  for  the 
project  area  levd  was  flie  same  as  that 
which  had  been  in  effect  since  1983.  The 
percmlages  proposed  for  die 
adnunistrative  unit  and  State  levels 
were  commensurate  widi  the  larger 
issuance  bases  they  represent  The 
project  area  reporting  level  was 
establidied  to  eaaUe  nffi  to  ideatify 
areas  eaparieoofag hi^  losses  of 
coupons  in  Ihe  laai  Bf  mandms  to  State 
agencies  that  wasted  fleidbilify  ia  their 
ceportiag,  sinoa  oome  kad  Statewide 
mail  issuanoe  froon  one  paint  and  others 
were  administered  on  an  admiaislpaiive 
unit  basis,  the  Department  proposed  the 
other  two  levels  for  reporting.  However, 


it  was  still  a  oonGera  of  the  Departiarait 
that  aieas  pirperiPBring  high  losses 
might  be  "hidden"  wiiea  coiabineri  with 
larger  reporting  units.  Ibe  Departnent 
feels  thai  the  proposed  tolecaoce  levels 
represent  a  fair  lialance  between  maH 
losses.  legardleas  of  Saalt  and  the 
Department's  obUgatioB  to  seek 
reimbucsemenl  ior  those  losses. 
Therefore,  so  as  not  to  cooceal  and 
coopeasate  lor  high  loss  areas,  the 
tolerance  level  was  decreased  with  each 
increase  in  reportiag  ooit  size.  The 
Dcfiartmeat  fe^  that  the  tnlpranf.p 
levels  selected  aie  reasonaMe.  and  the 
proposed  tolenmce  levds  are  retained 
as  final  (fi27&2(bX3j] 

Another  commenter  tlui^  that  State 
agencies  afaoald  not  be  ""''*'"^  to  the  use 
of  current  adaaaistrative  itaits  lor 
reportiag  losses,  but  should  be  allowed 
to  change  the  units  wkea  needed,  aoch 
as  groapiag  postal  jurisdictions  for 
easier  investigations  of  mail  losses. 
Again,  the  Department  is  concerned  that 
allowing  changes  ia  adaiinistiaitive 
units,  for  the  purpose  of  reportiag  losses, 
may  lead  to  the  absorhong  of  higher 
losses  by  (he  Department  If  a  Stale 
agency  chooses  to  report  losses  by 
project  area  or  Statewide  level  the  first 
year  of  the  new  tolerance  levels,  fte 
State  agency  may,  during  that  tiiae,  fom 
administrative  units  for  the  purpose  of 
Program  adndnisti  atiou.  n  the  State 
agency  deodes  to  report  fey 
adminisbtitive-fmit  level  for  the  second 
year,  it  may  do  so,  but  it  i^iy  not  cxeate 
any  new  or  changed  administrative 
units  during  ^atyear,  for  the  sole 
pmyoae  of  reporting  mail  losses,  wiftont 
prior  appiuval.  By  keeping 
aduiiajstrative  units  stable,  FNS  wiB  be 
able  to  more  accnratefy  track  losses  in 
particular  areas  over  a  period  af  time.  If 
administrative  units  were  to  change 
during  a  reporting  year,  continued  losses 
in  a  pai^cdar  area  mi^t  go  unnoticed. 
(§  276.2(b)(3n 

The  focus  of  another  comment  was 
that  State  agencies  should  fee  able  to 
choose  their  reportii\g  and  assessmoit 
levels  semi-annually,  raiher  than 
annuaUy,  for  more  fiexibilify.  The 
Department  feels  fhat  permitting 
changes  more  frequently  than  annually 
would  result  in  confusion  in  reporting 
Further,  State  agiarJes  should  do 
eveiythiag  to  resolve  and  reduce  the 
losses  while  in  a  current  plan  before 
simply  changing  to  a  lower  tolerance 
and  a  larger  geographic  area.  Tlie 
Department  thinks  that  six  months  is  too 
short  a  period  to  review  the  problems, 
decide  on  "piyHonQ  and  implement  the 
necessaiy  actiens. 

A  commaot  from  another  source  was 
a  request  for  definitions  of  "project  area 


level"  and  "administeative  laiit  level". 
Project-area  level  is  reporting  mail 
issuance  losses  for  individual  project 
areas  which  mbst  comraonfy  are 
counties  or  independent  cities.  An 
administrative  unit  is  usually  larger  dian 
a  project  area  but  smallpr  than 
Statewide.  The  unit  may  have  been 
created  far  governmental  puiposes  and 
adopted  by  the  Stale  ageacy  for  Program 
administraboa  puiposes.  Such  a  unit 
Bsight  be  a  welfare  district  a  Postal 
Service  zone,  or  an  area  wkach  has  been 
created  epecificalfy  far  adauaistratsoa  of 
the  Food  Stamp  Prograak 

The  same  oonmenter  asked  how  State 
agencies  weeM  It^acBe  two  piofect 
areas  which  are  mneirtly  being  reported 
singly,  widi  the  rest  of  the  State  reported 
as  one  separate  unit  In  such  a  situation, 
the  State  agency  may  continue  to  report 
the  two  project  areas  siu|^y,  and 
combine  die  remaining  project  areas 
into  an  administrative  unit 
Administrative  units  may  not  be  created 
by  the  State  agencies  for  die  sole 
purpose  of  reporting  mail  issuance 
losses. 

Concerning  that  portion  of  the 
proposed  nde  which  deak  with  the  State 
ageacies'  lisbililips  far  loaees  iaomed 
by  the  Postal  Sravice.  seven  ooaments    . 
were  receivied.  widi  onfy  oae  ia 

stated  that  the  Postal  Service  must  be 
held  accountable  for  its  own  losses, 
espetaoAy  tf  State  agencies  have  paid 
for  premium  service  (certified  or 
registered  mail)- 

While  die  Postal  Service  %vill  be 
requested  to  account  for  all  food  stamps 
it  handles,  the  Department  realizes  that 
not  all  food  stamp  mail  losses  are  the 
fault  of  the  Postal  Service,  since  there 
are  thefis  from  mail  boxes  involving  ■ 
coupons  sent  hf  regular  auil  When 
there  is  a  loss  of  coupons  from  regalar 
mail  service,  il  is  not  always  possiUe  to 
detemiae  whether  it  iavaknes  diefl  alter 
delivery,  or  Wms  before  delivery. 
Therefore,  rather  than  automatically 
sftigni^  eo^  loss  to  a  particular  parfy, 
the  Departaient  has  deoided  to  abwirb 
losses  behnv  apecifie  tofafaacc  levets. 
regardless  of  where  MabiBfy  is  assigned. 
Even  thoa^  State  agencies  are  beng 
relieved  of  some  losses,  tiie  Department 
expects  State  agencies  to  make  sore  that 
benefits  are  received  on  ttme,  that  more 
secure  delivei>  methods  are  employed 
when  losses  occur,  and  diat  the  Postal 
Service  is  requested  to  acooimt  for 
benefits  which  are  sent  by  premium 
service,  but  not  received  by  households. 
(§  276.2(bJ(3J) 
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30.  Retcjtsion  of  Proposed  Provigion 

On  April  2. 1982.  the  Department 
published  a  proposed  rule  at  47  FR 14160 
(Administrative  Flexibility  Rule)  which 
contained  a  provision  allowing  State 
agencies  increased  flexibility  in  the 
staggered  issuance  of  ATPs  and 
coupons.  The  provision  was  later 
determined  to  be  more  involved  with 
issuance  provisions  than  with 
certification  and  administration 
provisions,  and  the  proposed  regulatory 
change  was  omitted  from  the  final  rule 
published  at  47  FR  63309  on  November 
28, 1962.  The  same  regulatory  change 
was  later  incorporated  into  the  Food 
Stamp  Issuance  and  Issuance  Liability 
Rules  published  April  9, 1966,  as  a  result 
of  the  same  provision  in  the  Food 
Security  Act  of  1966.  The  provision  bom 
the  April  2, 1962  rule  should  have  been 
rescinded  with  publication  of  the  April 
9, 1966  rule,  but  was  inadvertantly 
omitted.  The  April  2, 1962  provision  is 
rescinded  with  this  final  rule,  and  the 
staggererd  issuance  provision  from  the 
April  9, 1966  rule  becomes  final  with  this 
rule. 

31.  FNS  Shipment  of  Coupons 

The  Department's  proposal  to  have 
State  agency  coupon  receiving  points 
approved  by  FNS  received  no 
comments.  Therefore,  the  amendment  is 
adopted  without  change.  (|  274.7(c)(3)) 

32.  Miscellaneous 

In  1 273.2.  the  proposed  amendment  to 
paragraph  (g)(1)  consisted  only  of  the 
addition  of  the  reference  to  i  274.2(b)  in 
the  first  sentence.  Since  that  was  the 
only  change,  the  paragraph  has  been 
replaced  with  simply  the  reference  to 
that  addition. 

Inqilementatioa 

All  provisions  shall  be  implemented 
April  1, 1966.  with  the  following 
exceptions: 

a.  October  1. 1960— The  new 
provisions  on  replacement  issuances 
shall  be  implemented  by  this  date. 
(1 274.6) 

b.  October  1. 1969— The  new  liabilities 
for  State  agencies  using  authorizations 
document  issuance  systems  shall  be 
implemented  on  this  date.  The  liabilities 
specifically  include  authorization 
documents  lost  in  transit 

(i  27e.2(b)(l)(ii)):  single  unmatched 

issuances,  replacements  not  made  in 

accordance  with  1 2744).  and  altered 

and  counterfeit  authorizatioxu 

negotiated  (i  27e.2(b)(l)(iii)): 

undocumented  issuances 

(1 27e,2(b)(2)(v));  issuances  inade  tp 

non-certified  households 

(1 27a.2(b)(2)(vi)):  and.  issuance  loss 


during  an  investigation  if  the 
investigation  was  not  reported  directly 
to  FNS  prior  to  the  loss 
(I  278.2(b)(2)(vii)). 

c.  October  1 1969— The  new  mail 
issuance  reporting  and  Habiltty 
assessments  shall  be  implemented  on 
this  date,  (i  278.2(b)(4))  A  State  agency 
which  wants  to  change  from  its  current 
unit-level  of  reporting  to  either  an 
administrative  unit  or  Statewide  basis 
shall  submit  a  Mail  Issuance  Loss 
Reporting  Plan,  indicating  its  initial 
choice  of  reporting,  by  May  15, 1969,  and 
by  August  16  in  years  thereafter. 

d.  The  new  provision  which  requires 
reviews  to  be  conducted  on  active  cases 
to  determine  if  households  are  eligible 
and  are  receiving  the  benefi^amount 
authorized  on  the  master  issApce  file 
shall  be  implemented  for  federal  Hscal 
Year  1990.  (i  276.10(a]) 

e.  October  1. 1969— State  agencies 
shall  begin  to  use  the  revised  Form 
FNS-4d,  Issuance  Reconciliation  Report 
to  report  figures  for  that  month. 

f.  Provisions  pertaining  to  staggered 
issuance  contained  in  any  currendy- 
approved  waivers  will  automatically  be 
cancelled  April  1, 1989. 

List  of  Subjects 

7CPRPart271 

Administrative  practice  and 
procedtue,  Food  stamps.  Grant 
programs-social  programs. 

7  cm  Part  272 

Administrative  practice  and 
procedure.  Aliens,  Qaims,  Food  stamps. 
Fraud,  Grant  programs-sodal  programs. 
Penalties,  Repor^ig  and  recoidkeeping 
requirements,  Sodtd  security.  Students. 

7CPRPart273  , 

Alaska,  Qvil  rights.  Food  stamps. 
Grant  programs.  Social  programs. 
Reporting  and  recordkeeping 
requirements. 

7CPRPart274 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-sodal  programs.  Reporting 
and  recordkeeping  requironents. 

7CPRPart27S 

Administrative  practice  and 
procedure.  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

7CFRPart276 

Administrative  practice  and 
procedure.  Food  stamps.  Fraud.  Grant 
programs-social  programs,  Penalties. 

Therefore.  7  CFR  Parts  zn.  272, 273, 
274, 275  and  276  are  amended  as 
follows: 


1.  The  authority  citation  for  Parts  ^71, 
272, 273. 274. 275  and  276  continues  to 
read: 

Authofity:  7  U.&C  20U-2029. 

PART  271-QENERAL  INFORMATION 
AND  OEFINmONS 

2.  Section  271.2.  Definitions  is 
amended  by  adding  the  new  definitions 
of  "Authorization  document",  "Claims 
collection  point",  "Direct  access 
system",  "Master  issuance  file",  and 
"Record-for-issuance  file"  in 
alphabetical  order,  to  read  as  follows: 

1271.2   DallnWona. 

•        •        •        •       • 

"Authorization  document" means  an 
intermediary  document  issued  by  the 
State  agency  and  used  in  an  issuance 
system  to  authorize  a  specific  benefit 
amount  for  a  household 


"Claims  collection  point"  means  any 
office  of  the  State  agency  or  any  person, 
partnership,  corporation,  organization, 
political  subdivision  or  other  entity  with 
which  a  State  agency  has  contracted,  or 
to  which  it  has  assigned  responsibility 
for  the  collection  of  claims. 


"Direct  access  system  "  means  an 
issuance  system  in  which  benefits  are 
issued  directiy  to  the  household,  without 
the  use  of  an  intermediary  docimient, 
based  on  the  issuance  agent's  direct 
access  to  information  in  the  household's 
individual  record  on  the  master  issuance 
file,  which  may  be  a  card  document  or 
an  on-line  computer  system. 

"Master  issuance  file  "  means  a 
cumulative  file  containing  the  individual 
records  and  status  of  households,  and 
the  amount  of  benefits,  if  any.  each 
household  is  authorized  to  receive. 


"Record-for-issuance  file  "  means  a 
file  which  is  created  monthly  bom  the 
master  issuance  file,  which  shows  the 
amount  of  benefits  each  eligible 
household  is  to  receive  for  the  issuance 
month,  and  the  amount  actually  issued 
to  the  household. 


2a.  In  {  271.6: 

a.  The  paragraph  designations  and 
corresponding  OMB  Control  Numbers 
for  PART  274  are  revised;  and 

b.  A  paragraph  designation  and 
corresponding  OMB  Control  Number  for 
i  276.2.  paragraph  (b),  is  added  in 
numerical  order. 

The  revisions  and  addition  read  as 
follows: 
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§271J    Informatton  coNsctlon/ 
recordkeeping    OMB  asstoned  control 
numbers. 


7  CFR  section  where 
requrements  are 


Current  OMB  control  Na 


274.1(c) 0684-0009. 

274.3(d) 0664-0009.  0584-0068. 

0584-0080. 

274.4(«) 0584-0060. 

274.4(b) 0684-0009.  0584-0015. 

0584-0080.0584- 

0081. 

274.4(f) 0584-0009.  0584-0053. 

274.6  (a),  (b)  «td  (^ 0584-0060.  0584-0061. 

274.7(a) 0584-0009. 

274.7(c) 0584-0022. 

S74JBW-Wi 0684-0009. 

274.8(e) 0584-0053. 

Z74.mHA 0584-0009 

274.11 0584-0009. 

•  •  •  •  • 

276.2(b) 0584-0015. 


PART  272--REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

3.  In  S  272.1.  a  new  paragraph  (g)(105) 
is  added  to  read  as  follows: 

9272.1    General  tenns and  conditions. 

(g)  Implementation  *  *  * 

(105)  Amendment  No.  271.  This  rule 
becomes  effective  April  1, 1989,  and  the 
State  agencies  shall  implement  all 
provisions  on  that  date,  with  the 
exception  of  the  following  provisions: 
the  new  provisions  on  replacement 
issuances  shall  be  implemented  by 
October  1, 1980;  the  new  liabilities  for 
State  agencies  using  authorization 
document  issuance  systems  shall  be 
implemented  on  October  1. 1989;  the 
new  mail  issuance  reporting  and 
liability  assessments  shall  be 
implemented  on  October  1. 1989;  State 
agencies  wanting  to  change  their  current 
unit-level  of  mail  issuance  loss  reporting 
must  submit  their  initial  plans  by  May 
15, 1989;  the  new  provision  on  quality 
control  case  reviews  shall  be 
implemented  for  federal  Fiscal  Year 
1990;  State  agencies  shall  begin  to  use 
the  revised  Form  FNS-46,  Issuance 
Reconciliation  Report  to  report  figures 
for  the  month  of  October  1989;  and, 
provisions  pertaining  to  staggered 
issuance  contained  in  any  currently- 
approved  waivers  will  automatically  be 
cancelled  April  1. 1989. 

4.  In  S  272.2,  paragraph  (a)(2)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph,  and  a  new 
paragraph  (d)(l)(viii)  is  added. 

The  amendment  and  addition  read  as 
follows: 


§272.2    Plan  of  operation. 

(a)  General  purpose  and  content-  *  *  * 

(2)  Content  *  *  *  The  Plan's 
attachments  shall  also  include  the  Mail 
Issuance  Loss  Reporting  Level  Plan. 
***** 

(d)  Planning  documents.  - 

(1)  •  •  • 

(viii)  Mail  Issuance  Loss  Reporting 
Level  Tian  required  by  S  276.2(b)(3),  for 
the  State  agency  using  mail  issuance, 
shall  contain  the  unit  level  of  reporting 
mail  issuance  losses  for  the  upcoming 
fiscal  year  as  elected  by  the  State 
agency.  If  a  State  agency  does  not  revise 
its  Plan  by  August  15  in  any  given  year. 
FNS  shall  continue  to  require  reporting 
and  to  assess  liabilities  for  the  next 
fis(»l  year  at  the  level  last  indicated  by 
the  State  agency.  If  the  agency  has 
selected  the  imit  provided  for  in 
§  27e.2(b)(3)(ii),  a  listing  of  the  issuance 
sites  or  counties  comprising  each 
administrative  unit  within  the  State 
agency  shall  also  be  included  in  the 

Plan. 

***** 

5.  In  S  272.4,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

S  272.4    Program  administration  and 
personnel  requirements. 

(f)  State  monitorins  of  duplicate 
participation.  (1)  Each  State  agency 
shall  establish  a  system  to  assure  that 
no  individual  participates  more  than 
once  in  a  month,  in  more  than  one 
jurisdiction,  or  in  more  than  one 
household  within  the  State  in  the  Food 
Stamp  Program.  To  identify  such 
individuals,  the  system  shall  use  names 
and  social  seciuity  numbers  at  a 
minimum,  and  other  identifiers  such  as 
birth  dates  or  addresses  as  appropriate. 

(i)  If  the  State  agency  detects  a  large 
number  of  duplicates,  it  shall  implement 
other  measures,  such  as  more  fi«quent 
checks  or  increased  emphasis  on 
prevention. 

(ii)  If  the  State  agency  provides  cash 
assistance  in  lieu  of  coupons  for  SSI 
recipients  or  for  households 
participating  in  cash-out  demonstration 
projects,  the  State  agency  shall  check  to 
assiu«  that  no  individual  receives  both 
coupons  and  other  benefits  provided  in 
lieu  of  coupons.  Checks  to  detect 
individuals  receixing  both  food  coupons 
and  cash-out  benefits,  or  any  other  form 
of  duplicate  benefits,  shall  be  made  at 
the  time  of  certification,  recertification. 
and  whenever  a  new  member  is  added 
to  an  existing  household.  However,  if 
the  State  agency  can  show  that  these 
time  frames  are  incompatible  with  its 
system,  the  State  agency  shall  check  for 


duplicate  benefits  when  necessary,  but 
no  less  often  than  annually. 

(2)  Processing  standards  for  duplicate 
participation  checks  at  certification  and 
recertification  shall  not  delay  the 
issuance  of  benefits. 

(i)  If  the  State  agency  chooses  to 
check  at  the  time  of  certification  and 
recertification,  the  check  for  duplicates 
shall  not  delay  processing  of  the 
application  and  provision  of  benefits 
beyond  the  normal  processing  standards 
in  §  273.2(g). 

(ii)  If  a  duplicate  is  found  in  making 
such  a  check,  the  duplication  needs  to 
be  resolved  in  accordance  with 
§  273.2(f)(4)(iv)  before  the  application 
c:an  be  processed  and  benefits  provided. 
Delays  in  processing  caused  by  this 
resolution  shall  be  handled  in 
accordance  with  §  273.2(h). 

(3)  State  agencies  shall  develop 
follow-up  procedures  and  corrective 
action  requirements,  including  time 
frames  within  which  action  must  be 
taken,  to  be  applied  to  data  obtained 
bom  matching  for  duplicate 
participation.  Follow-up  actic  ^n  shall 
include,  but  not  be  limited  to,  the 
adjustment  of  benefits  and  eligibility, 
filing  of  claims,  disqualification 
hearings,  and  referrals  for  prosecution, 
as  appropriate. 

(4)  FNS  reserves  the  right  to  review 
State  agencies'  use  of  data  obtained 
from  matching  for  duphcate 
participation  and  may  require  State 
agencies  to  take  additional  specific 
action  to  ensure  that  such  data  is  being 
used  to  protect  Program  integrity. 

PART  273-CERnFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

6.  In  §  273.1.  paragraph  (f)  is  amended 
as  follows: 

a.  Introductory  text  is  added  after  the 
heading  "Authorized representative". 

h.  Introductory  paragraph  (0(1),  the 
last  sentence  of  paragraph  (f)  (1)(i)  and 
paragraphs  (f)(l)(i){A)  and  (f)(l)(i)(B)  are 
removed,  and  paragraphs  (f)(l)(i). 
{f)(l)(ii)  and  (f)(l)(iii)  are  redesignated 
as  introductorv  paragraph  (f)(1)  and 
paragraphs  (OllKi)  and  (fimiii). 
respectively. 

c.  The  last  sentence  of  paragraph 
(f)(2)(i)  is  removed. 

d.  The  sixth  sentence  of  paragraph 
(f)(2)(ii),  beginning  with:  "If  the  resident 
applies",  is  removed. 

The  addition  reads  as  follows: 

9  273.1    Household  concept 

(f)  Authorized  representatives.  The 
head  of  household,  spouse,  or  any  other 
responsible  member  of  the  household 
may  designate  an  authorized 
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7.  In  1 27IJ.  pan^aph  (8)  ia 


CaXUtt 

ircKbr. 
pariHiipaia  . 

b.  Paiavapk  (gKQ  ia 


&  l%iMa|ih  dXS)  ia  radeaigiiatad 
parayapk^t')' 

&  In  1 273.10,  paragraph  U(S)  is 


1373.11 

9.  bi  1 273.11  paiayapfc  00  ia 
lanofadb  andpaiafraph  (Q  ia 
radaaifnatad  aa  paragraph  (k). 

la  bi  1 273.1flL  pan^pha  (I)  (1)  and 
(2)  aia  nanvad  and  tha  fast  aaatanca  bi 
paragraph.(i)  ia  raviaad  to  raad  aa 
follows: 

•       •       •       •       • 

(i)*  *  *Iha8UtaagancyahaU 
dMtroy  any  coopooa  oc  eaapan  booka 
which  ara  not  retnmad  to  inventory  bi 
acoonknoa  arith  dia  pncadurea  oatbnad 
bi|274J(f). 


puntr* 


ANDUHOF 


11  Pari  274  ia  raviaad  in  ita  antlMty 
and  raada  aa  foUowa: 

274.1    Stata  aftncy  >mumic»  mpoosOtUity. 

274J   hovtdiag  bciMfita  to  partidpanta, 

27iJ    bsaaaea  qntanis. 

274.4    RacoBdMattoa  and  rtportlng. 

274J   Aalhialaail  wptMaulattvaa. 

V*M   RapUeMMotiMoaiicaatohoaMhoida. 

274.7    Coupon  managaflMBL 

2744   RaipaaaUatiwofooapaaiaoam. 

and  bdk  starata  and  claioM  coUaction 

pointi. 

274.9  Qoaaoot  of  a  coupon  lisuor. 

274.10  IdMnflcattoo  caida. 

274.11  baaanoa  raconl  ratantkm  and  iorau 
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{»}Botic  tataanct  n^ulimmenta.  State 
asanciaa  f^»fW  estabbah  ttanawna  and 
aoBountabflfty  ajfalaua  which  anauia 
diat  onbr  cartlflad  abglbla  bonaeholda 
raoaiva  baneflta;  that  coopona  ara 
aooaptad.  atoted.  and  piutaiiiad  after 


that  ooopon  iaaaanoa  and  i 
acttvitiaa  ara  properly  cnndoctad  and 
aocarataly  lapartad  to  FN& 

(b)  Contnctjag  or  dakgnting  i$maao» 
trnpomihilitim  Stotaag 
aa^m  to  odkera  auch  aa  I 
andloan  aaaodatioaa.  dM  Poatal 
Service,  oommonity  nation  and  mignnt 
aervioe  agHdaa,  nd  other  oon^aerdal 
boaineaaea.  die  reaponaiNlifar  far  dm 
iaaaanoa  and  atorasB  of  food  ooopona. 
Stata  agandaa  may  pomit  cortractors 

responaibOitiee. 

(1)  Any  aaajgnmant  of  iaauanoe 
ftmctiona  ahalTclearly  delineate  the 
raapooaibilitiea  of  bodi  partiea.  The 
State  agency  remaina  reaponaible, 
regardleee  of  any  ayeaments  to  the 
contrary,  for  enaintag  that  aaaigned 
dutiea  are  carried  out  hi  acoordanca 
widi  ti>eae  ragplationa.  In  addttjon.  the 
State  agency  la  atrictly  liable  to  FN8  for 
all  loaaea  of  coupona,  even  if  thoae 
loaaea  are  the  rmuh  of  the  parfcnnnance 
of  iaaaanoa.  secarity.  dr  aoooontabibty 
dntiee  bv  another  party. 

(2)  All  iaaoanoe  contracts  diaB  foQow 
procurement  standards  set  forth  in  Part 
277. 

(3)  The  State  agency  shall  not  aasign 
the  iaauanoe  of  coopona  to  any  retafl 
food  firm  anleae  the  State  agency 
providea  evidence  that  such  an 
airangement  ia  needed  to  maintain  or 
taicreaaa  the  efficient  and  effective 
operation  of  t^  Progrank  aa  deacrlbed 
below.         gt- 

(i)  CoBpouriMiy  be  iaaoed  faiaide  or 
witUn  a  retail  food  atore.  if  die  iaauance 
ia  performed  by  a  banlc  credit  union  or 
other  financial  ocganiiation  faidependent 
of  the  retail  food  atote. 

(ii)  Coupona  may  be  iaauad  on-aite  by 
a  retail  food  atore  under  die  following 
conditiona: 

(A)  The  State  agency  adequately 
documenta  that  unleaa  the  retail  food 
store  ia  permitted  to  iaaae  coupona  on- 
site  there  will  be  a  hardahip,  not  Just  an 
inconvenience,  to  rec^iienta.  The  State 
agency  shall  contract  directly  with  the 
retail  food  firm  and  aball  provide 
overaight  to  auch  entity;  or 

(B)  In  the  abaence  of  the  hardahip 
documentatiaii.  a  retail  food  firm  itaelf 
may  perform  iaauanoe  aa  a 
subcontractor  to  a^bank,  credit  union  or 


odierl 

Wtit^^l  tyjaniiationi 

(4)  Hm  Stote  agency  may  contract 
widi  die  US.  Poetal  Servtoe  for  the 
ieaoanoe  of  beneflta.  The  DepalBHBt 
and  die  Foetal  Sarvioa  have  aignad  aa 
agreement  which  govema  bmefil 
iaauance  by  die  Poetal  Service.  A  State 
apncy'a  ooBtraetwidi  the  Poetal 
Service  doee  not  exempt  die  Steto 
egsncy  noa  the  ratpiiianiant  that  it 
comply  with  dteaa  raguladooa.  However. 
Stete  agandee  may  negotiate  contracte 
wttk  te  Aietai  Service  on  all  tenna  and 
conditions  as  long  ss  soch  pruvisiuus  do 
not  conflict  widi  awse  regulatf one. 

(8)  In  pro|ecl  araaa  or  parte  of  projaet 
areea  where  FN8  baa  required  a 
Photograplrie  idanttflcatton  (Ftioto  ID) 
avatem  to  be  aaed.  die  Stete  agency 
shall  taichida  hi  aagr  oontract  or 
ayeamant  with  an  iasuing  agent  a 

EoviateB  eeteMiahing  the  egenf  a 
ibility  to  dw  State  agency  for  die  face 
value  of  aaopMOisaMd  tai  any 


where  die  enthorixation  document  is 
toaad  to  hasabaaa  stolen  or  othsrwlsa 
not  received  by  dia  honsehold  cartlflad 
aa  eligible,  if  die  caahier  haa  not  fulfilled 
the  requiranente  contained  in  1 274.101 
Thia  aame  proviaion  ahall  apply  to 
iaauance  contracte  in  prelect  araaa  or 
parte  of  project  araaa  a^va  FNS  has 
granted  a  walvai  or  waivers  of  any 
proviaicaia)  ol  the  Photo  ID 
requiremaota  baaed  on  a  detemrinatioB 
diat  Stata  apinry  altamaUaaa  wiH  not 
compromias  the  eecority  of  die  ID 
system. 

(c)  Statt  moaitaring  Ofcoapon  issatn. 
The  Stete  agency's  acoountebttity 
system  shaU  todude  proceduiea  for 
monitoring  coupon  iaauera  to  aaaure  that 
the  day-to-day  operattona  of  all  coupon 
issuers  comply  with  these  regulations,  to 
identify  and  correct  deficiencies,  and  to 
report  violationa  of  the  Act  or 
regulattona  to  FNS. 

(1)  The  State  agency  shall  conduct  an 
onsite  revtow  of  eech  coupon  iaauer  end 
bulk  storage  point  at  least  once  every 
three  years.  All  offices  or  unite  of  a 
coupon  iaauer  are  subiect  to  thia  review 
requirement  Tlie  Stete  agency  shell 
baae  each  review  on  the  spedfic 
activitiea  perfonned  by  each  coupon 
issuer  or  bulk  attxage  point  A  physical 
inventory  of  coupons  shall  be  teken  at 
each  location  and  that  count  compared 
with  perpetual  inventory  recooda  and 
the  monthly  reporte  of  the  coupon  issuer 
or  bulk  storage  point  This  review  may 
be  conducted  at  branch  sites  ss  well  as 
the  main  offlcee  of  each  iasuer  and  bulk 
storage  point  that  operates  in  more  than 
one  office.  Except  in  unusual 


circumstences,  the  Postel  Inspection 
Service  will  conduct  onaite  reviews  of 
Postel  Service  issoance  operetioos. 

(2)  This  review  requirement  may  be 
fulfilled  in  part  or  in  total  by  the 
performance  reporting  review  aystem. 
Part  Z75.  The  State  agency  may  delegate 
thia  review  responsibility  to  another  unit 
of  die  State  government  or  contract  with 
an  outeide  firm  with  expertise  in 
auditing  and  accounting.  State  agencies 
may  use  the  results  of  reviews  of  coupon 
issuers  by  independent  audit  or 
accounting  finns  ss  long  as  the  food 
coupon  issuance  operationa  of  the 
coupon  issuer  ere  induded  in  the 
reviiew. 

(d)  Changes.  The  State  agency  shall 
inform  FNS  whenever  a  project  area, 
issuance  point  reconciliation  point 
replacement  point  bulk  storage 
reporting  point  or  coupon  shipment 
receiving  point  is  created,  relocated,  or 
terminated.  The  State  agency  ahall 
report  the  change  at  least  90  days  prior 
to  the  effective  date  of  the  change. 
Initial  notification  may  be  made  by 
telephone  but  fie  Stete  agency  shall 
confinn  the  Infunnetion  hi  writing  as 
soon  as  possible. 

(e)  Aanmeepkumhig  documentation. 
State  agencies  nost  comply  witt  die 
procurement  requiremente  of  Peri  277 
for  die  acquisition,  design,  development, 
or  installation  of  automated  dete 
prooeaaiag  {MXP]  equipmoit  With 
certain  exceptions  detailed  in  Part  277. 
State,agencies  must  receive  prior 
spprdval  for  the  design  end  acquisition 
of  ADP  systems  throv^  submission  of 
advance  planning  doooraento  (AFD's). 

1 274,2   MowMbig  beneMa  to  participants^ 

(a)  General.  Each  Slate  agency  is 
responsible  for  the  timely  and  accurate 
issuance  of  benefits  to  certified  eligible 
households  inacoordance  with  th^ 
regulations.  Those  households 
comprised  of  elderly  or  disabled 
members  which  hsve  difficulty  reaching 
issuenoe  offices,  and  households  whidb 
do  not  reside  in  a  pennanent  dwallisv  or 
of  a  fixed  awiling  address  shall  be  given 
assistance  in  obtaining  their  regular 
monthly  benefito.  State  egendes  ahall 
assist  these  households  by  arranging  for 
the  mail  iasaance  of  coupons  to  them,  by 
assisting  them  in  finding  authorized 
representatives  who  can  act  on  their 
behalf,  or  by  using  other  appropriate 
means. 

(b)  Newty-oerUfied  households. 
(1)  All  newly-certified  households, 

except  those  tet  are  given  expedited 
service,  shall  be  given  an  opportunity  to 
participate  no  later  than  30  calendar 
days  following  the  dete  the  application 
was  filed.  An  opportunity  to  participate 
consisU  of  providing  households  with 


coupons  or  authoriiatlon  documente  and 
having  issuance  facilities  open  and 
available  for  the  households  to  obtain 
their  benefits.  State  agendes  must  mail 
authorisation  documente  or  coupons  in 
time  to  assure  that  the  documente  can 
be  transacted,  or  the  coupons  apent  after 
they  are  received  but  before  the  SO-day 
standard  expiree.  A  household  has  not 
been  provided  an  opportunity  to 
participate  within  the  30<lay  standard  if 
the  authorization  document  or  benefits 
are  mailed  on  the  29th  or  30th  day. 
Neither  has  an  opportunity  to 
partidpate  been  provided  if  the 
authorization  document  is  mailed  on  the 
28th  day  but  no  tesuaooe  fadlity  is  open 
on  the  30th  dav. 

(2)  Households  which  apply  for 
benefits  during  the  last  15  days  of  the 
month,  which  fulfill  a// eligibility 
requirements,  and  which  are  issued 
benefite  during  this  period,  must  be 
issued  benefite  for  their  first  full  month 
of  participation  no  later  than  the  close  of 
business  on  the  eighth  calendar  day  of 
that  month.  Hie  full  month's  benefits 
may  be  iasned  in  a  lump  sum  or  mey  be 
divided,  with  an  initial  and 
supplemental  iaauanoe:  the 
supplemental  iaauance  shall  not  provide 
the  houaeholds  more  benefite  than  the 
household  is  entided  to  receive. 

(S)  Newly-oertified  househcrfds  that 
are  given  expedited  aervice  ahall  have 
benefite  provided  as  explained  in 
1 273.2(i).  Households  for  which 
verification  has  been  postponed  aball 
not  be  given  the  first  foil  nwuth's 
benefite  by  the  eighth  calendar  day  of 
that  month  unless  the  postponed 
verification  is  provided  prior  to  the 
eighth  day,  and  shall  be  handled  under 
the  provisions  contained  in  (  273^i). 

(c)  Ongoing  households.  All 
households  shall  be  fdaced  on  en 
issuance  schedule  so  that  they  receive 
their  benefits  on  or  about  the  same  date 
each  month.  The  date  upon  which  a 
household  receives  its  initial  allotment 
after  certirication  need  not  be  the  date 
that  the  household  must  receive  ite 
subsequent  allotments. 

(1)  Skate  agencies  may  stagger  the 
issuance  of  benefits  to  households 
throughout  the  entire  aoonth.  In  doing  so, 
however.  State  agendes  shall  not  allow 
more  than  40  days  to  elapse  between 
any  two  issuances  provided  to  a 
household  State  agendes  that  use  direct 
mail  issuance  shall  stagger  issuances 
over  at  least  ten  days  of  the  issuance 
month  and  may  stagger  issuances  over 
the  entire  issuance  month.  No  matter 
what  issuance  schedule  a  State  agency 
adopte,  it  shall  adhere  to  the  reporting 
requiremente  spedfied  in  {  274.4. 

(2)  When  a  partidpating  household  is 
transferred  from  one  issuance  procedure 


to  anodiar.  which  w^W  result  in  i 
tesuances  of  boMfita,  the  State  .m.^ 

°'-  r^^.^^  psita.  With  oi 
part  issued  within  the  4(MUy  Umit  aS 
die  second  part  or  supplemental 
issuance,  issued  on  (he  established 
issuance  date  of  die  new  procedure;  U>e 
supplemental  issuance  cannot  provide 
the  hoasehold  more  benefite  than  the 
household  is  entided  to  receive. 
(3)  ^fotwithstanding  the  above 
provisions,  in  months  in  whidi  benefite 
have  been  suspended  under  the 
provisions  of  f  271.7.  Stete  agendes  may 
stagger  issuance  to  certified  houaeholds 
following  the  end  of  the  suspension.  In 
sudi  situations,  Stete  agencies  mey,  at 
their  option,  stagger  issuance  from  Uie 
date  Issuance  resumes  through  die  end 

of  the  month  or  over  a  five-day  period 
following  the  resumption  of  issuance, 
even  if  diis  reaulte  hi  benefite  being 
issued  after  die  end  of  the  month  in 
which  the  suspension  occulted. 

(d)  Issuance  semces.  Stete  agendes 
are  responsible  for  determining  die 
location  and  hours  of  operation  of 
issuance  services,  h  doing  so,  Stete 
agencies  shall  ensure  diet  the  issoance 
schedules  set  forth  in  paragraphs  (b) 
and  (c)  of  this  section  are  met  In 
addition,  issuance  authorization 
documente,  such  as  ATP  cards,  should 
be  valid  only  in  die  geograpAiic  area 
within  the  Stete  that  is  encompassed  by 
the  reconciliation  system  through  which 
the  issuance  will  be  processed;  however, 
the  validity  area  may  be  extended 
within  the  State  at  the  State  agency's 
option.  State  agendes  may  also  restrict 
the  validity  of  these  documents  to 
smaller  areas  or  particular  issuance 
sites  with  minimal  practicable 
inconvenience  to  affected  households. 

(e)  Issuance  of  coupons  to  households. 
The  State  agency  shall  issue  coupon 
books  in  accordance  with  a  teble  for 
coupon-book  issuance  provided  by  FNS, 
except  as  provided  in  paragraphs  (e)(1). 
(e)(2).  and  (eX3)  of  this  section.  The 
State  agency  shall  issue  the  coupon 
books  in  consecutive  serial  number 
order  whenever  possible,  starting  with 
the  lowest  serial  number  in  each  coupon 
book  denomination.  The  household 
member  whose  oaine  appears  on  the  ID 
card  shall  aign  the  coupon  books:  if 
more  than  one  name  appears,  any 
named  member  may  sign  the  bod^. 

(1)  The  State  agency  may  deviate  from 
the  table  if  the  specified  coupon  books 
are  unavailable. 

(2)  Exceptions  fixm  the  table  are 
authorized  for  blind  and  visoally- 
handicapped  partidpante  who  request 
that  all  coupons  be  of  one  denomination. 
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Recipients  who  have  no  fixed  address 
(homeless),  and  residents  of  shelters  for 
battered  women  and  children,  as 
defined  in  {  271.2.  and  which  are  not 
authorised  by  INS  to  redeem  throu^ 
wholesalers,  may  request  that  all  or  part 
of  their  coupons  be  oilF  the  $1 
denomination.  State  agencies  are 
authorized  to  grant  this  request  when 
feasible. 

(3)  If  a  household  is  eligible  for  an 
allotment  of  tl.  $3.  or  S5.  the  State 
a>;ency  shall  adjut^those  allotmenta  to 
$2.  $4.  or  $6.  respetlively. 


f  274J 

(a)  System  classification.  State 
agencies  may  issue  benefits  to 
households  through  any  of  the  following 
three  systems: 

(1)  An  authorization  document  system 
that  uses  a  document  produced  for  each 
month's  issuance.  The  intermediary 
ducument.  such  as  an  ATP.  may  be 
distributed  on  a  monthly  basis  to  each 
household  and  surrendered  by  the 
household  to  the  coupon  issuer,  or 
provided  monthly  to  issuers  with  either 
single  household  authorizations  or- 
multiple  household  authorizations  on 
each  (such  as  a  computer-generated 
listing).  For  reconciliation  and 
identification  purposes,  the 
authorization  document  shall  contain 
the  following: 

(i)  Serial  number. 

(ii)  Case  name  and  address; 

(iii)  Case  number. 

(ivj  Allotment  amount; 

(v)  Benefit  mondi  or  expiration  date: 

(vi)  Name  of  issuing  project  area:  and. 

(vii)  Space  for  sipiatwe  of  household 
member.  An  additional  space  for  an 
authorized  representative  may  be 
included. 

(2)  A  direct  access  system  that 
directiy  accesses  a  master  issuance  file 
at  the  time  that  benefits  are  issued  to 
households.  This  system  shall  use 
manual  card  access  or  an  automated 
access  to  the  master  issuance  file. 
Systems  of  this  type  include  the  manual 
Household  Issuance  Record  (HIR)  card 
system  and  on-line  issuance  terminals. 

(3)  A  mail  issuance  system  Uiat 
directly  delivers  coupons  through  the 
mail  to  households. 

(b)  Other  systems.  A  State  agency 
may  develop  an  issuance  system  which 
cannot  be  readily  categorized  into  one 
of  the  three  systems  dMcribed  in 
paragraph  (a)  of  dtis  section.  FNS  shall 
prescribe  the  reporting  and 
reconciliation  requirements  which  apply 
to  that  system. 

[c)  AJtematire  benefit  issuaitC0 
system.  (1)  If  the  Secretary,  in 
consultation  with  die  Office  of  the 
Inspector  General  determines  that 


Program  integrity  would  be  improved  by 
changing  the  issuance  system  of  a  State, 
the  Secretary  shall  require  the  State 
agency  to  issue  or  deliver  coupons  using 
another  method.  The  alternative  method 
may  be  one  of  the  methods  described  in 
paragraph  (a)  of  this  section,  or  the 
Secretary  may  require  a  State  agency  to 
issue,  in  lieu  of  coupons,  reusable 
documents  to  be  used  as  part  of  an 
automated  data  processing  and 
information  retrieval  system  and  to  be 
presented  by.  and  returned  ta  recipients 
at  retail  food  firms  for  the  purpose  of 
purchasing  food.  The  determination  of 
which  alternative  to  use  will  be  made  by 
FNS  after  consultation  with  the  State 
agency.  The  cost  of  conversion  will  be 
shared  by  the  Department  and  the  State 
agency  in  accordance  with  the  cost 
accounting  provision  of  Part  277. 

(2)  The  cost  of  documents  or  systems 
which  m^y  be  required  as  s  result  of  a 
permanent  alternative  issuance  system 
pursuant  to  this  section  shall  not  be 
imposed  upon  retail  food  firms 
participating  in  the  Program. 

(d)  System  requirements.  (1)  The  State 
agency  shall  establish  a  master  issuance 
file  which  is  a  composite  of  the  issuance 
records  of  all  certified  food  stamp 
households.  The  State  agency  shall 
establish  the  master  issuance  file  in  a 
manner  compatible  with  iu  system  used 
for  maintaining  case  record  information 
and  shall  separate  the  information  on 
the  master  issuance  file  into  active  and 
inactive  case  file  categories.  The  master 
issuance  file  shall  contain  all  the 
information  needed  to  identify  certified 
households,  issue  household  benefits, 
record  the  participation  activity  for  each 
household  and  supply  all  information 
necessary  to  fulfill  the  reporting 
requirements  prescribed  in  1 274.4. 

(i)  The  master  issuance  file  shall  be 
kept  current  and  accurate.  It  shall  be 
updated  and  maintained  throu^  the  use 
of  documents  such  as  notices  of  change 
and  controls  for  expired  certification 
periods. 

(ii)  Before  entering  a  household's  data 
on  the  master  issuance  file,  the  State 
agency  shall  review  the  master  issuance 
file  to  ensure  that  the  household  is  not 
currently  participating  in.  or  disqualified 
from,  the  Program.  If  an  authorization 
document  Is  issued  under  the  expedited 
service  requirements  of  91 273.2(1)  and 
274.2(b).  the  State  agency  shall  complete 
as  much  of  the  master  issuance  file 
review  as  possible  prior  to  issuing  the 
authorization  document  Any 
uncompleted  reviews  shall  be  completed 
after  issuance  and  appropriate 
corrective  action  shall  be  taken  to 
recover  overissuance. 

(2)  State  agencies  should  divide 
Issuance  responsibilities  between  at 


least  two  persons  to  prevent  any  single 
individual  from  having  complete  contrd 
over  the  authorization  of  issuances  and 
the  issuances  themselves. 
Responsibilities  to  be  divided  include 
maintenance  of  inventory  records, 
assembly  of  benefits  and  preparation  of 
envelopes  for  mailing.  If  issuance 
functions  in  an  office  are  handled  by 
one  person,  a  second-party  review  shall 
be  made  to  verify  coupon  inventory,  the 
reconciliation  of  the  mail  log.  and  die 
number  of  mailings  prepared. 

(3)  State  agencies  shall  establish 
controls  to  prevent  a  household  from 
concurrentiy  receiving  benefits  through 
more  than  one  issuance  system. 

/(4)  Slate  agencies  shall  deariy 
ii^entify  issuances  in  their  accountability 
systems  as  initial  originaL 
supplemental  replacement  or  restored 
benefits. 

(5)  State  agencies  shall  establish  a 
Statewide  record  of  replacement 
issuances  granted  to  households  to 
prevent  a  household  from  receiving 
more  than  two  countable  replacement 
issuances  as  defined  in  i  274.6(b)  in  a 
six-month  period. 

(6)  State  agencies  which  issue  benefits 
by  mail  shall  at  a  minimum,  use  first 
class  mail  and  sturdy  nonforwarding 
envelopes  or  packages  to  send  benefits 
to  households.  ' 

(e)  VaJidity  periods.  (1)  State  agenfties 
shaU  establish  validity  periods  for 
issuances  made  in  authorization 
document  and  direct  access  issuance 
systems.  A  validity  period  is  the  time 
^une  during  which  a  household  may 
obtain  benefits  by  transacting  an 
authorization  document  or  receiving  the 
benefits  directiy  at  an  issuance  point 
The  validity  period  begins  the  day  a 
household  is  issued  its  authorization 
document  or  the  day  a  household  is 
authorized  to  pick  up  its  issuance  at  an 
issuance  point  If  such  day  is  before  the 
20th  day  of  the  issuance  mmith.  the 
valtJ      feriodehall  last  until  the  end  of 
the  j^ujnca  montL  If  the  validity 
period  begins  on  or  after  the  20th  day  of 
the  issuance  month,  the  State  agency 
has  the  option  of  extending  the  validity 
period  at  least  30  days  or  until  the  end 
of  the  next  issuance  month.  A  household 
which  does  not  transact  its 
autiiorization  document  or  pick  up  its 
authorized  issuance  during  the 
issuance's  validity  period  shall  lose  iU 
entitlement  to  the  benefits  and  the  State 
agency  shall  not  issue  benefits  to  such  a 
household  for  such  a  period. 

(2)  State  agencies  experiencing 
excessive  issuance  losses  may  develop 
systems  that  have  authorization 
documents  that  expire  in  shorter  time 
frames  than  those  set  forth  in  paragraph 


(e)  of  this  section.  However,  such 
systems  shall  include  methods  that 
allow  households  the  opportunity  to 
obtain  their  benefits  for  the  fuU  validity 
Mriod  of  a  month's  issuance. 

(a)  Reconciliation.  State  agencies 
•hall  accoont  lor  all  issuance  throu^  a 
reconciliation  process.  The  manner  in 
which  ttiis  is  done  varies  depending  on 
the  type  of  issuance  system  being  used. 

(1)  Described  below  are  die  required 
reconcibation  procedures  for  eedi  type 
of  system. 

(1)  In  all  issuance  S)'8tem8  coupon 
issuers  shall  reconcile  their  issuances 
daily  using  daily  tally  sheets,  cashiers' 
daily  reports,  tapes  or  printouts. 

(ii)  In  systems  where  a  record-for- 
issuance  is  used,  ail  issuances 
authorized  for  the  month  shall  be 
merged  into  one  record-for-issuanoe  at 
the  end  of  each  month.  AH  issuances 
made  during  the  month  shall  then  be 
posted  to  the  record-for-issuance.  The 
record-for-issuance  shall  then  be 
compared  with  ttie  master  issuance  file. 
Findings  from  this  comparison  shall  be 
reported  on  the  Form  FNS-46  as 
prescribed  in  paragraph  (b)(2)  of  diis 
section. 

(iii)  In  systems  where  no  record-for- 
issuance  is  used,  issuances  made  during 
each  month  shall  be  reconciled  to  the 
master  issuance  file.  Findings  from  this 
reconciliation  shall  be  reported  on  the 
FomiFNS-^  as  prescribed  in  paragraph 
(b)(2)  of  this  section. 

(iv)  In  addition  to  the  reconciliation 
activity  prescribed  in  the  paragraphs 
(a)(l)(i),  (8)(l)rii)  and  (a)(l)[iii)  of  this 
section,  die  foUowing  steps  shall  be 
followed  in  authorization  document 
systems: 

(A)  The  State  agency  shall  determine 
and  verify  the  transacted  value  of 
authorized  coupon  issuances. 

(B)  Any  batches  of  transacted 
authorization  documents  that  do  not 
reconcile  shall  be  maintained  intadby 
the  State  agency  until  the  discrepancy  is 
resolved  with  the  coupon  issuer  and/ or 
a  review  of  the  case  files. 

(C)  The  Stale  agency  shall  compare  all 
transacted  authorization  documents 
with  the  record-for-issuance  or  master 
issuance  file  as  appropriate.  Any 
documents  that  do  not  match  with  the 
record-for-issuance  or  master  issuance 
file  shall  be  identified  and  reported  as 
required  in  paragraph  (b)(2J  of  this 
section. 

(b)  Required  reports.  Hie  State  agency 
•hall  review  and  submit  the  foOowing 
reports  to  FNS  on  a  monthly  basis: 

(1)  Form  FNS-250.  Food  Coupon 
Accountability  Report 


(i)  This  rqxnl  executed  monthly  by 
coupon  issuers  and  bulk  storage  points. 
•haO  be  signed  by  the  coupon  issuer  or 
appropriate  official  certifying  that  the 
Information  is  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief. 

(ii)  Coupon  Issuers  and  balk  storage 
points  shall  submit  supporting 
documentation  to  the  State  agency 
which  will  allow  verification  of  the 
monthly  report  At  a  minimum,  such 
documentation  shall  inchide  documents 
supporting  coupon  shipments,  transfers, 
issuances,  and  destruction. 

(iii)  For  those  State  agencies  which 
use  an  authorization  document  issuance 
system,  coupon  issuers  shall  submit 
transacted  auOiorization  documents 
iMtched  according  to  each  day's  activity 
in  accordance  with  a  sdiedule 
prescribed  by  the  State  agency,  but  not 
less  often  than  monthly. 

(iv)  All  mail  issuance  activity, 
including  the  value  of  mail  issuance 
replacements,  shall  be  reported.  Original 
allotments  (first  benefits  issued  for  a 
particular  month  to  an  ongoing 
household)  subsequenUy  recovered  by 
the  issuance  office  during  the  cunent 
month  shall  be  returned  to  inventory 
and  noted  on  the  oiail  issuanoe  log. 
When  the  original  allotment  is  returned 
to  inventory  and  the  replacement 
issuance  is  issued  during  the  current 
month  (month  in  which  original  benefits 
were  issued),  the  "replacement"  shall 
not  be  reported. 

(v)  The  Form  FNS-250  shall  be 
reviewed  by  the  State  agency  for 
accuracy,  completeness  and 
reasonableness.  The  State  agency  shall 
attest  to  the  accuracy  of  these  reports 
and  shall  submit  the  reports  so  they  will 
be  received  by  FNS  by  the  45th  d^  after 
the  report  month.  Any  revisions  to  the 
Form  FNS-250  for  a  given  month  shall 
be  submitted  to  FNS  within  105  days 
after  the  end  of  the  report  month. 

(vi)  FNS  shall  review  each  form, 
submitted  through  the  State  agency,  for 
completeness,  accuracy  end 
reasonableness  and  shall  reconcile 
inventory  with  shipping  records,  and 
shall  review  State  agency  verification  of 
coupon  issuer  and  bulk  storage  point 
monthly  reports.  FNS  may  supplement 
the  above  reviews  by  unannounced  spot 
checks  of  inventory  levels  and  coupon 
security  arrangements  at  coupon  issuers 
and  at  bulk  storage  points. 

(2)  Form  FNS-ie.  Issuance 
Reconciliation  Report,  shall  be 
submitted  by  each  State  agency 
operating  an  issuance  system.  The 
report  shall  be  prepared  at  the  level  of 
the  State  agency  where  the  actual 
reconciliation  of  the  record-for-issuance 
and  master  issuance  file  occurs. 


(i)  The  State  agency  shall  identify  end 
report  the  number  and  velee  of  all 
issuancns  which  do  not  reconcile  «vith 
the  record-for-iaaDance  and/or  master 
ia^uance  file.  All  anveoondled  iasuanoes 
•hall  be  identified  as  specified  on  this 
reporting  document 

(ii)  Tbe  final  report  shall  be  received 
by  FNS  no  later  than  90  dajf*  fbliowing 
the  end  of  the  report  month. 

(3)  Fonn  FNS-ZSO.  Food  Stamp  Mail 
Issuanoe  Report 

(i)  Form  f7\{9^2»reporU  shall  be 
submitted  by  State  agencies  for  each 
unit  osing  a  mail  issuance  system  as 
specified  in  the  Mail  Issuanoe  Loss 
Reporting  Plan  required  in 
1 2722(d)(lNiv).  Tbe  State  agency  shaO 
submit  die  Form  fNS-2S9  reports  so  that 
they  are  received  in  FNS  by  the  45Ui  day 
following  the  end  of  each  quarter. 

(ii)  The  State  agency  shall  verify  the 
issuanoe.  by  a  comparison  with  issuance 
on  the  appropriate  coupon  issuer's  Form 
FNS~250.\ 

(4)  FartAFNSSSa,  State  Coupon 
Issuance  and  Participation  Estimates. 

(i)  State  agencies  shall  telephone  or 
transmit  by  computer  the  Form  FNS-388 
data  and  mail  the  reports  to  the  FNS 
regional  office  no  later  dian  the  19th  day 
of  each  month.  When  the  19th  falls  on  a 
weekend  or  holiday,  the  Form  FNS-388 
data  shall  be  reported  by  telephone  or 
transmitted  by  computer  and  mailed  on 
the  first  work  day  after  the  19th.  The 
Form  FNS-388  report  shall  be  signed  by 
the  person  responsible  for  completing 
the  report  or  a  designated  State  agenrj- 
official. 

(ii)  The  Form  FNS~388  report  shall 
provide  Statewide  estimated  or  actual 
totals  of  issuance  and  participation  for 
the  current  and  previous  month,  and 
actual  .>T  final  participation  totals  for  the 
second  preceding  month.  In  addition  to 
the  participation  totals  for  the  seoo.nd 
preceding  months  of  January  and  July, 
provided  on  the  March  and  September 
reports,  non-assistance  (N'A)  and  public 
assistance  (PA)  household  end  person 
participation  breakdowns  shall  be 
provided.  As  an  attachment  to  the 
March  and  September  Form  F\S-388 
reports,  State  agencies  shall  provide 
project  area  breakdowns  of  the  coupon 
issuance  and  NA/PA  household  end 
person  participation  data  for  the  second 
preceding  months  of  January  and  July. 

(iiij  Slate  agencies  shall  submit  any 
proposed  changes  in  their  estimation 
procedures  to  be  used  in  determining  the 
Form  FNS-388  data  to  Uie  FNS  regional 
office  for  review  and  comment  FNS 
shall  monitor  the  accuracy  of  the 
estimated  dollar  value  of  coupons  issued 
as  reported  on  the  Form  F.\S--388 
against  the  Statewide  total  dollar  value 
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of  coupons  as  reported  by  the  issuance 
Agents  on  tiie  Form  FNS-2S0,  Food 
Stamp  Accountability  Report,  for  tlie 
corresponding  montlL  FNS  sliall  monitor 
tlie  accuracy  of  the  Statewide  estimated 
number  of  households  and  persons 
participating  as  reported  on  the  Form 
FNS-388  report  against  the  Statewide 
actual  total  participation  as  reported  on 
succeeding  Form  PNS~S88  reports  and 
against  the  semiannual  project  area 
participation  totals  attached  to  the 
March  and  September  Form  FNS-388 
reports.  The  ¥TiS  accuracy  standards  for 
the  issuance  and  participation  estimates 
are  that  estimates  for  the  current  month 
be  within  (+)  or  (— )  four  (4)  percent  of 
actual  levels,  and  die  estimates  for  the 
previous  month  be  within  (+)  or  (— ) 
two  (2)  percent  of  actual  levels.  State 
agencies  shall  explain  any  unusual 
circumstances  that  cause  coupon 
issuance  and/or  participation  data  to 
not  meet  these  accuracy  standards.  If  a 
Stnte  agency  fails  to  meet  these 
accuracy  standards,  FNS  shall  notify  the 
State  agency  and  assist  the  State  agency 
in  revising  its  estimating  procedures  to 
improve  its  reporting. 

(iv)  A  participating  household  is  one 
that  is  certified  and  has  been,  or  will  be, 
issued  boaefits  (whether  or  not  the 
benefits  are  used),  and  households  that 
have  met  the  eligibility  requirements, 
but  will  receive  zero  benefits. 


ff74.S    Aulhortoadi 

(a)  Household  representation.  The 
head  of  household,  spouse  or  any  other 
responsible  member  of  the  household 
may  designate  an  authorized 
representative  to  act  on  behdf  of  the 
household  in  making  application  for  the 
Program,  in  obtaining  benefits  and/or  in 
using  benefits  at  authorized  firms.  Rules 
pertaining  to  designating  authorized 
representatives  to  apply  for  the  Program 
on  bdialf  of  a  household  are  in 
i  273.1(f).  Specified  below  are  the  rules 
pertaining  to  the  use  of  authorized 
representatives  to  obtain  household 
benefits  w  to  use  household  benefits: 

(1)  An  authorized  representative  may 
be  designated  to  obtain  coupons.  The 
designation  shall  be  made  at  the  time 
the  application  is  completed  and  any 
authorized  representative  shall  be 
named  on  die  ID  card.  The  authorized 
representative  for  coupon  issuance  may 
be  the  same  individual  designated  to 
make  application  for  the  household  or 
may  be  another  individual  Even  if  a 
household  member  is  able  to  make 
applicatioB  and  obtain  benefits,  the 
household  should  be  encouraged  to  ■ 
name  an  authorized  representative  for 
obtaining  coupons  in  case  of  illness  or 
othw  oiraunstances  whick  mij^t  result 
in  an  inability  to  obtain  benefits. 


(2)  The  State  agency  shall  ensure  that 
authorized  representatives  are  properiy 
designated.  The  name  of  the  authorized 
representative  shall  be  contained  in  the 
household's  case  file.  Limits  shall  not  be 
placed  on  the  number  of  households  an 
authorized  representative  may 
represent.  In  the  event  employers,  such 
as  those  that  employ  migrant  or 
seasonal  faimwoikera,  are  designated 
as  authorized  representatives  or  that  a 
single  authorized  representative  has 
access  to  a  large  number  of 
authorization  documents  or  coupons,  the 
State  agency  should  exercise  caution  to 
assure  that  each  household  has  freely 
requested  the  assistance  of  the 
authorized  representative,  the 
household's  circumstances  are  correcdy 
represented,  the  household  is  receiving 
the  correct  amount  of  benefits  and  that 
the  authorized  representative  is  properly 
using  the  benefits. 

(3)  State  agency  employees  who  are 
involved  in  ti^e  eligibility  determination 
and/or  issuance  processes  and 
employees  of  audiorized  food  firms  and 
meal  services  that  are  authorized  to 
accept  food  coupons  shall  not  be 
authorized  representatives  unless  the 
State  agency  determines  that  no  other 
representative  is  available. 

(4)  An  individual  disqualified  for 
fi^ud  shall  not  be  an  authorized 
representative  during  the  period  of 
disqualification  unless  the  individual  is 
the  only  adiUt  in  the  household  anu  die 
State  agency  is  unable  to  arrange  for 
another  authorized  representative.  State 
agencies  shall  separately  determine 
whether  these  individuals  are  needed  to 
apply  on  behalf  of  the  household,  to 
obtain  coupons  for  the  household,  and 
to  use  the  household's  coupons  to 
purchase  food. 

(5)  In  the  event  the  only  adult  living 
with  a  household  is  classified  as  a 
nonhousehold  member  as  defined  in 

i  273.1(b),  that  individual  may  be  the 
authorized  representative  for  the  minor 
household  members. 

(6)  Drug  or  alcohol  treatment  centers 
shall  receive  and  spend  the  food  stamp 
benefits  for  food  prepared  by  and/or^ 
served  to  the  residents  of  the  center  who 
are  participating  in  the  Food  Stamp 
Program. 

(7)  The  head  of  a  group  living 
arrangement  which  acts  as  the 
authorized  representative  for  the 
residents,  may  either  receive  and  spend 
the  residents'  benefits  for  food  prepared 
by  and/or  served  to  each  eligible 
resident  or  allow  eadi  resident  to  spend 
all  or  any  portion  of  the  benefits  on  his/ 
her  own  behalf.  Meal  providers  for  the 
homeless  may  not  be  authorized 


representatives,  as  specified  in 
S  273.1(f)(4)(iv). 

(b)  Emersency  representative  for 
obtaining  benefits.  The  State  agency 
shall  develop  a  system  by  which  a 
household  may  designate  an  emergency 
authorized  representative  to  obtain  the 
household's  benefits  for  a  particxdar 
montL  At  a  minimiim,  the  method 
developed  by  the  State  agency  shall 
require  that  a  household  member  whose 
siffiature  is  on  the  household's  ID  card 
sign  a  designation  authorizing  the 
particular  emergency  representative  to 
receive  the  household's  benefits  and 
attesting  to  the  validity  of  the 
emergency  representative's  signature 
which  must  also  be  on  the  designation. 
Households  shall  not  be  required  to 
travel  to  a  food  stamp  office  to  execute 
the  designation.  Additional  provisions 
pertaining  to  the  use  of  identification 
cards  by  emergency  authorized 
representatives  are  contained  in 

i  274.10(c). 

(c)  Authorized  representatives  for 
using  benefits,  A  household  may  enlist 
any  household  member  or  a  nonmember 
to  use  its  ID  card  and  benefits  to 
purchase  food  or  meals  for  the 
household.  However,  individuals 
disqualified  from  the  Program  because 
of  their  commission  of  an  intentional 
Program  violation  may  only  act  as 
authorized  representatives  for 
households  if  no  other  representative 
can  be  found. 

(dj  Disqualification.  An  authorized  or 
emergency  representative  may  be 
disqualified  from  representing  a 
household  in  the  Program  for  up  to  one 
year  if  the  State  agency  has  obtained 
evidence  that  the  representative  has 
misrepresented  a  household's 
circumstances  and  has  knowingly 
provided  false  information  pertaining  to 
the  household,  or  has  made  improper 
use  of  coupons.  The  State  agency  shall 
send  written  notification  to  the  affected 
hoitgi^ld  and  to  the  representative  30 
days  )mor  to  the  date  of  disqualification. 
The  notification  shall  include  the 
proposed  action,  the  reason  for  the 
proposed  action,  the  household's  right  to 
request  a  fair  hearing,  the  telephone 
number  of  the  office,  and.  if  possible,  the 
name  of  the  person  to  contact  for 
additional  information.  This  provision  is 
not  applicable  in  the  case  of  drug  and 
alcohol  treatment  centera  and  to  the 
heads  of  group  living  arrangements 
which  act  as  authorized  representatives 
for  their  residents.  However,  drug  and 
alcohol  treatment  centers  and  the  heads  ■ 
of  group  living  arrangements  that  act  as 
authorized  representatives  for  their 
residents,  and  which  intentionally 
misr^resent  households'  circumstances. 
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may  be  prosecuted  under  applicable 
State  fraud  statutes  for  their  acts. 


|274jS 


(a)  Providing  replacement  issuance. 
(1)  &ib)ect  to  the  restrictions  in 
paragraph  (b)  of  this  section.  State 
agendas  shall  provide  replacement 
issuances  to  a  household  when  the 
household  reiportB  diat: 

(i)  Its  authorization  document  was  not 
received  in  die  mail  or  was  stolen  from 
the  mail  was  stolen  after  receipt,  was 
destroyed  in  a  household  misfortune,  or 
was  improperly  manufactured  or 
mutilated: 

(ii)  Its  coupons  were  not  received  in 
die  mail,  «vere  stolen  from  the  mail 
were  destroyed  in  a  household 
misfortune,  or  were  improperiy 
manufactured  or  mutilated: 

(iii)  Food  purchased  with  food  stamps 
was  destroyed  in  a  household 
misfortune:  or 

(iv)  It  received  a  partial  coupon 
allotment 

(2)  State  agencies  shall  not  provide 
replacement  issuances  to  households 
when  coupons  are  lost  stolen  or 
misplaced  after  receipt  authorization 
documents  are  lost  or  misplaced  after 
receipt  when  authorizatipn  documents 
or  coitions  are  totaUy  destroyed  after 
receipt  in  other  than  a  disaster  or 
misfortime.  or  when  coupons  sent  by 
registered  or  certified  mail  are  signed  for 
by  anyone  residing  with  or  visiting  the 
household.  In  addition,  replacement 
issuances  shall  not  be  made  if  the 
household  or  its  authorized 
representative  has  not  signed  and 
returned  the  household  statement 
required  in  paragraph  (c)  of  this  section, 
where  appUcable. 

(3)  Where  FNS  has  issued  a  disaster 
declaration  and  the  household  is  eligible 
for  disaster  food  stamp  benefits  under 
the  provisions  of  Part  280.  the  household 
shall  not  receive  both  the  disaster 
allotment  and  a  replacement  allotment 
for  a  misfortune. 

(4)  In  atdet  for  a  replacement  to  be 
considered  non-countable,  the 
rei^cement  must  not  result  in  a  loss  to 
the  Program. 

(b)  Replacement  restrictions.  (1) 
Replacement  issuances  shall  be 
provided  only  if  a  household  timely 
reports  a  loss  orally  or  in  writing,  and 
provides  a  statement  of  nonreceipt  if  the 
original  authorization  document  or 
allotment  has  not  been  returned  to  the 
State  agency  at  the  time  of  the  request 
for  replacement  The  report  will  be 
Gon^dered  timely  if  it  is  made  to  the 
State  agency  widiin  10  days  of  the  date 
an  aodwnization  document  is  stolen 
from  the  household,  or  an  authorization 


document  coupons,  or  food  purchased 
with  food  stamps  is  destroyed  in  a 
household  misfortune.  In  mail  issuance 
(ATPs  or  coupons),  the  report  must  l>e 
made  within  the  period  of  intended  use. 
unless  the  original  issuance  was  made 
after  the  25th  of  the  month,  in  which 
case  the  period  of  intended  use  is  20 
days  firom  original  issuance,  or  the  last 
day  of  the  next  month  (State  agency 
option). 

(2)  llie  number  of  replacement 
issuances  wdudi  a  household  may 
receive  shall  be  limited  as  follows: 

(i)  State  agencies  shall  limit 
replacement  issuances  to  a  total  of  two 
countable  replacements  in  six  months 
for  authorization  documents  or  coupons 
not  received  in,  or  stolen  from,  the  mail: 
authorization  documents  stolen  after 
receipt  and  partial  coupon  allotments. 
However,  no  limit  shall  be  put  on  the 
number  of  replacements  of  partial 
allotments  if  the  partial  allotments  were 
due  to  State  agency  error.  Separate 
limits  shall  not  apply  for  each  of  these 
types  of  loss. 

(ii)  State  agencies  shall  limit 
replacement  issuances  per  household  to 
two  countable  replacements  in  six 
mondis  for  authorization  documents  or 
coupons  reported  as  destroyed  in  a 
household  misfortune.  This  limit  is  in 
addition  to  die  limit  in  paragraph 
(b)(2)(i)  of  diis  section. 

(iii)  No  limit  on  the  number  of 
replacements  shall  be  placed  on  the 
replacement  of  audiorization  documents 
or  cotqions  which  were  improperiy 
manufactured  or  mutilated  or  food 
purchased  widi  food  stamp  benefits 
which  was  destroyed  in  a  household 
misfortune. 

(iv)  The  replacement  issuance  shall 
not  be  considered  a  countable 
replacement  ifi 

(A)  The  original  or  replacement 
issuance  is  returned  or  otherwise 
recouped  by  the  State  agency; 

(B)  The  original  authorization 
document  is  not  transacted; 

(C)  The  replacement  authorization 
document  is  not  transacted;  or 

(D)  The  replacement  is  being  issued 
due  to  a  State  agency  issuance  error. 

(3)  Replacement  issuances  shaU  be 
provided  in  the  amount  of  the  loss  to  the 
household,  up  to  a  maximum  of  one 
month's  allotment  unless  the  issuance 
includes  restored  benefits  which  shall 
be  replaced  up  to  their  full  value. 

(c)  Household  statement  of 
nonreceipt.  (1)  Prior  to  issuing  a 
replacement  the  State  agency  shall 
obtain  fixim  a  member  of  the  household 
a  signed  statement  attesting  to  the 
household's  loss.  This  statement  shall 
not  be  required  if  the  reason  for  the 
replacement  is  that  die  original 


authorization  document  or  coupons 
were  improperiy  manufactured  or 
mutilated,  or  if  the  original  issuance  has 
already  been  returned.  The  required 
statement  may  be  mailed  to  the  State 
agency  if  the  household  member  is 
unable  to  come  into  the  office  because 
of  age.  handicap  or  distance  from  the 
office  and  is  unable  to  appoint  an 
audiorized  representative. 

(2)  If  the  signed  statement  or  affidavit 
is  not  received  by  die  State  agency 
widiin  10  days  of  the  date  of  report  no 
replacement  shall  be  made.  If  the  10th 
day  falls  on  a  weekend  or  hoUday.  and 
the  statement  is  received  the  day  after 
the  weekend  or  holiday,  the  State 
agency  shall  consider  the  statement 
timely  received. 

(3)  The  statement  shall  be  retained  in 
the  case  record.  It  shaU  attest  to  the 
nonreceipt  theft,  loss  or  destruction  of 
the  original  issuance  and  specify  the 
reason  for  the  replacement  It  shall  also 
state  that  the  original  or  replacement 
issuance  will  be  returned  to  die  State 
agency  if  the  original  issuance  is 
recovered  by  the  hous^old  and  that  the 
household  is  aware  of  the  penalties  for 
intentional  misrepresentation  of  die 
facts,  including  but  not  limited  to,  a 
charge  of  perjury  for  a  false  daim.  In 
addition,  the  statement  riiall  advise  the 
household  diat 

(i)  The  household  may  request  to  be 
placed  on  an  alternate  issuance  system 
after  one  report  of  nonreceipt 

(ii)  After  two  reports  in  a  six-month 
period  of  loss  or  theft  prior  to  receipt 
the  household  shall  be  placed  on  an 
alternate  delivery  system; 

(iii)  After  two  reports  in  a  six-mcmth 
period  of  loss  or  theft  prior  to  receipt 
and/or  dieft  of  an  authorization 
document  after  rece4>t  the  State  agency 
may  delay  or  deny  further  replacements 
for  sudi  causes:  and 

(iv)  If  the  statement  of  nonreceipt  is 
not  signed  and  returned  within  ten  (10) 
days  of  the  date  the  loss  was  reported, 
the  State  agency  shall  not  replace  the 
coupons  or  authorization  document 

(d)  T^iine  limits  for  making 
replacements,  (1)  Replacement 
issuances  shall  be  provided  to 
households  within  10  days  after  report 
of  nondetivery  or  loss  (15  days  if 
issuance  was  by  certified  or  registered 
mail)  or  within  two  (2)  working  days  of 
receiving  the  signed  household 
statement  requked  in  paragraph  (c)  (d 
this  section,  whichever  date  is  later. 

(i)  Replacement  of  mutilated  coupons 
shall  be  delayed  until  a  determination  of 
the  value  of  the  coupons  can  be  made  in 
accordance  with  paragraph  (fH3)  of  this 
section. 
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(ii)  If  the  houMhoM  ha*  already  been 
issued  the  «»>**<»■"««»  allowable  number 
of  countable  replacements,  subeequent 
replacements  shall  be  delayed  until  the 
agency  has  veitfied  that  the  original 
issuance  was  returned  or  the  original 
authorisalioB  docuoMnt  was  not 
transacted,  In  a  system  using 
authorizatkm  doeoments.  due  to  the 
time  it  takes  to  poet  and  reconcile  aU 
authorintiaa  docuBants,  it  may  not  be 
known  at  the  tima  of  te  replacement 
request  arfaediar  prior  replacements  are 
countable  lepiscamants  and,  therefore, 
whether  te  h^sshnld  has  reached  its 
limit  la  such  cases,  die  allotment  shall 
be  restored  whan  the  State  agency 
verifies  that  the  limit  on  countable 
replacements  has  not  been  reached. 

(ill)  The  State  i^ency  shall  deny  or 
delay  replacement  issuances  in  cases  in 
wfaidi  available  documentation 
bidicates  that  the  household's  request 
for  replacement  appears  to  be 
fraudulent 

(2)  Hie  household  shall  be  informed  of 
its  r^t  to  a  fair  hearing  to  contest  the 
denial  or  delay  of  a  replacement 
issuance.  Replacements  shall  not  be 
made  while  the  denial  or  delay  is  being 
appealed. 

(e)  Replacing  issuances  lost  in  the 
mail  or  stolen  prim  to  receipt  by  the 
household.  State  agencies  shall  comply 
with  the  following  procedures  in 
replacing  issuances  reported  lost  in  the 
mail  or  stolen  prior  to  receipt  by  the 
household' 

(1)  Determine  if  the  authorization 
documents  or  benefits  were  validly 
issued.  If  they  were  actually  mailed,  if 
sufficient  time  has  elapsed  for  delivery 
or  if  they  were  returned  in  the  mail.  If  a 
delivery  of  a  partial  allotment  is 
reported,  the  State  agency  shall 
determine  the  value  of  the  coupons  not 
delivered  and  determine  whether  tin 
report  of  receipt  of  a  partial  allotment  is 
corroborated  by  evidence  timt  the 
coupon  loes  was  doe  to  damage  in  the 
mail  before  delivery  or  by  a  discrepancy 
in  the  issuance  unit*  s  inventory; 

(2)  Determine,  to  the  extent  possible, 
the  validity  of  the  reqoest  for  a 
replacement  TUs  Includes  determining 
whether  the  original  issuance  has  been 
retained  to  die  State  agency  and.  in  a 
system  utilizing  authorization 
doeoments,  whether  the  original 
authorizatkn  doooment  has  been 
transacted  and.  if  sa  whether  the 
recipient's  slputare  oo  the 
authorization  document  matches  die 
signature  on  the  H3  card.  In  a  Photo  ID 
area,  the  State  agency  shall  determine  if 
the  ID  serial  number  annotated  on  the 
autborisatiOB  document  matches  the 
serial  nimiber  on  the  recipient's  ED  card: 


(3)  Issue  a  r^lacemeot  in  accordance 
with  paragraphs  (b).  (c)  and  (d)  of  this 
section  if  the  hous^ioki  is  eligible: 

(4)  Place  the  household  on  an 
alternate  deUveiy  system,  if  warranted, 
in  acoonlanoe  with  para^aph  (g)  of  this 
section;  and 

(5)  Take  other  action,  such  as 
correcting  the  address  on  the  master 
issuance  file,  warranted  by  the  reported 
nondelivery. 

(f)  Replacing  issuances  afta' receipt 
by  the  household.  Upon  receiving  a 
request  for  replacement  of  an  issuance 
reported  as  stolen  or  destroyed  after 
receipt  by  the  household,  the  State 
agency  shall  determine  if  tfie  issuance 
was  validly  issued.  The  State  agency 
shaO  also  comply  with  all  applicable 
provisions  in  paragraphs  (bj,  (c)  and  (d) 
of  this  section,  as  wefl  as  die  foUowing 
procedures  for  each  type  of  replacement 

(1)  Prior  to  replacing  an  au^rization 
document  wfaidi  was  reported  stolen 
after  receipt  by  the  household,  the  State 
agency  shall  determine,  to  the  extent 
possible,  the  validity  of  the  request  for 
replacement  Pch*  example,  the  State 
agency  may  determine  whether  the 
original  authorization  document  has 
been  transacted  and.  if  so,  whether  die 
signature  on  the  original  authorization 
document  matches  that  on  the 
household  statement  In  a  Photo  ID  or 
serialized  area,  the  State  agency  shaO 
determine  if  the  ID  serial  number 
annotated  on  the  authorization 
dociunent  matches  the  serial  number  on 
the  recipient's  ID  card.  Any  replacement 
which  results  in  duplicate  participatian 
shall  be  considered  a  household  error, 
and  the  replacement  countable,  when 
the  ID  serial  number  shown  on  the 
authorization  document  matches  the 
serial  number  on  the  recipient's  card, 
unless  the  ID  card  was  reported  lost  or 
stolen  prior  to  the  replacement  The 
State  agency  may  require  households, 
on  a  case-by-caae  bMis,  to  repent  the 
theft  to  a  law  enforcement  agency  and 
to  provide  verification  of  such  repot. 

(2)  Prior  to  replacing  destroyed 
coupons  or  authorization  documents,  or 
destn^yod  food  that  was  purdiased  with 
food  stamp  benefits,  the  State  agency 
shall  detennine  that  the  destnictlon 
occurred  in  a  household  misfortune  or 
disaster,  such  as,  but  not  limited  ta  a 
fire  or  flood.  Hds  shall  be  verified 
through  a  collateral  contact 
documentation  from  a  community 
agency  including,  but  not  limited  to,  the 
fire  department  or  the  Red  Cross,  or  a 
home  visit  The  State  agency  shall 
provide  replaconents  of  coupons, 
authorization  documents,  and/or  food  in 
the  actuid  amount  of  die  loss,  but  not 
exceeding  one  month's  allotment  unless 


the  exception  in  paragraph  (b)(3)  of  this 
section,  applies. 

(3)  Households  cannot  receive  a 
replacement  for  coupons  lost  at-  stolen 
after  receipt 

(4]  The  State  agency  shall  provide 
replacements  for  improperly 
manufactured  or  mutilated  coupons  or 
authorization  documents  as  follows: 

(i)  Coupons  received  by  a  household, 
and  subsequently  mutilated  or  found  to 
be  improperiy  manufactured  shall  be 
replaced  in  the  amount  of  the  loss  to  the 
honsdiold.  State  agencies  shall  replace 
mutilated  coupons  when  three-fifths  of  a 
coupon  is  presented  by  the  household. 
The  State  agency  shaH  examine  the 
improperiy  manufactured  or  mutilated 
coupons  to  detennine  the  validity  of  the 
claim  and  the  amount  of  coupons  to  be 
replaced.  If  the  State  agency  can 
determine  the  value  of  the  improperiy 
manufactiued  or  mutilated  coupons,  die 
State  agency  shall  replace  the  unusable 
coupons  in  a  dollar-for-doDar  exchange. 
After  exchanging  the  coupons  and 
completing  a  Form  FNS-135,  Affidavit  of 
Return  or  Exchange  of  Food  Coupons, 
the  State  agency  shall  destroy  die 
coupons  in  accordance  with  die 
procedures  contained  in  |  274.7[f].  If  the 
State  agency  cannot  determine  the  value 
of  the  improperly  manufactured  or 
mutilated  coupons,  the  State  agency 
shall  cancel  the  coupons  by  writing  or 
stamping  ''canceled^  across  the  face  of 
the  coupons  and  forward  the  coupons  to 
FNS  for  a  determination  of  the  value  by 
the  U.S.  Bureau  of  Engraving  and 
Printing. 

(ii)  Authorization  documents  received 
by  a  household  and  sabsequenUy 
mutilated  or  found  to  be  improperly 
manufactured  shall  be  replaced  only  if 
diey  are  identifiable.  "Identifiable" 
means  that  the  State  agency  is  able  to 
detennine  the  amount  of  the  issuance 
and  that  the  audiorization  document 
waS'Validly  issued  to  the  household 
within  the  last  30  days.  For  example,  if 
the  authorization  document  serial 
number  is  legible,  the  State  agency  can 
determine  from  the  reoord-for-issuance 
or  manual  authorization  document  log  to 
which  housdmld  the  authorization 
document  was  issued,  the  date  of 
issuance,  and  the  amount  Similariy,  if 
the  case  number  and  validity  period  are 
.  legible,  the  State  agency  may  be  able  to 
determine  to  whom  the  authorization 
document  was  issued  and  the  amount  If 
more  than  one  authorization  document 
was  issued  to  the  housdiold  and  the 
State  agency  cannot  determine  which 
authorizaticm  document  was  mutilated, 
the  replacement  shall  be  issued  in  the 
lesser  amount  Improperly  manufactured 
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or  mutilated  authorization  documents 
shall  be  surrendered  to  the  State  agency. 

(g)  Alternate  issuance  system  for  a 
household.  The  State  agency  shall  offer 
to  place  a  household  in  an  alternate 
issuance  system  after  the  first  report  of 
nonreceipt  or  when  circumstances  exist 
that  indicate  that  the  household  may  not 
receive  its  benefits  through  the  normal 
issuance  system,  such  as  when  a 
household  has  a  history  of  reported 
nonreceipt  of  ATfe.  After  two  requests 
for  replacement  of  original  or 
replacement  ATFs  reported  as 
nondeUvered  in  a  six-month  period,  the 
State  agency  shall  issue  benefits  to  that 
household  imder  an  alternate  issuance 
system.  The  two  requests  may  be  for 
either  an  original  or  a  replacement  ATP. 
Ilie  State  agency  shall  keep  the 
household  on  the  alternate  issuance 
system  for  the  length  of  time  the  State 
agency  determines  to  be  necessary.  The 
State  agency  may  return  the  household 
to  the  regular  issuance  system  if  the 
State  agency  finds  that  die 
circumstances  leading  to  the  loss  have 
changed  and  the  risk  of  loss  has 
lessened.  The  placement  of  a  household 
on  an  alternate  issuance  system  and  the 
length  of  time  the  household  is  on  this 
system  is  not  subject  to  the  fair  hearing 
process. 

(h)  Documentation  and  reconciliation 
of  replacement  issuances.  (1)  The  State 
agency  shcdl  document  in  die 
household's  case  file  each  request  for 
replacement  the  date,  the  reason,  and 
whether  or  not  the  replacement  was 
provided.  This  information  may  be 
recorded  exclusively  on  the  household 
statement  required  in  paragraph  (c)  of 
this  section. 

(2)  The  State  agency  shall  maintain,  in 
readily-identtfiable  form,  a  record  of  the 
replacements  granted  to  the  household, 
the  reason,  the  month,  and  whether  the 
replacement  was  countable  as  defined  <^ 
in  paragraph  (b)(2)(iv)  of  this  section. 
The  record  may  be  a  case  action  sheet 
maintained  in  the  case  file,  notations  on 
the  master  issuance  file,  if  readily 
accessible,  or  a  document  maintained 
solely  for  this  purpose.  At  a  minimum, 
the  system  shall  be  able  to  identify  and 
differentiate  amcmg: 

(i)  Authorization  documents  or 
coupons  not  received  in.  or  stolen  firom, 
the  mail,  and  authorization  documents 
stolen  after  receipt  and 

(ii)  Replacement  issuances  which  are 
not  subject  to  a  replacement  limit 

(3)  Upon  completion  of  reconciliation 
in  a  system  utilizing  authorization 
documents,  the  State  agency  shall 
update  the  record  required  in  paragraph 
(h)(2)  of  this  section  to  indicate  whether 
both  the  original  and  replacement 
authorization  documents  were 


transacted.  If  both  were  not  transacted, 
the  record  shall  cleariy  indicate  that  the 
replacement  authorization  document 
was  not  a  countable  replacement 

(4)  When  a  request  for  replacement  is 
made  late  in  an  issuance  month,  the 
replacement  will  be  issued  in  a  month 
subsequent  to  the  month  in  which  the 
original  authorization  dociunent  was 
issued.  All  replacements  shall  be  posted 
and  reconciled  to  the  month  of  issuance 
of  the  replacement  and  may  be  posted  to 
the  month  of  issuance  of  the  original 
authorization  document  so  that  all 
duplicate  transactions  may  be 
identified. 

(i)  Further  action  on  replacement 
issuances.  The  State  agency  shall  take 
the  following  further  actions  on 
replacements: 

(1)  On  at  least  a  monthly  basis,  the 
State  agency  shall  report  to  the    ' 
apprqiiriate  office  of  the  Postal 
Inspection  Service  all  authorization 
documents  reported  as  stolen  or  lost  in 
the  mail  The  State  agency  shall  assist 
the  Postal  Service  during  any 
investigation  thereof  and  shall,  upon 
request  supply  the  Postal  Service  with 
facsimiles  of  the  original  authorization 
document  if  transacted,  and  the 
replacement  authorization  document 
and  a  copy  of  the  nonreceipt  statement 

The  State  agency  shall  advise  the 
Postal  Service  if  the  original 
authorization  document  is  not 
transacted. 

(2)  When  a  duplicate  replacement 
authorization  document  is  transacted, 
the  State  agency  shall,  at  a  minimum: 

(i)  Compare  the  handwriting  on  the 
authorization  documents  to  documents 
contained  in  the  household's  case  file, 
including  the  nonreceipt  statement 

(ii)  Establish  a  claim  in  accordance 
with  S  273.18,  where  it  appears  that  the 
household  has  transacted,  or  caused 
both  authorization  documents  to  be 
transacted;  and 

(iii)  Refer  the  matter  to  the  State 
agency's  investigation  unit  where 
indicated. 

§  274.7    Coupon  management 

(a)  Coupon  inventory  management 
State  agencies  shall  establish  coupon 
inventory  management  systems  which 
ensure  that  coupons  are  requisitioned 
and  inventories  are  maintained  in 
accordance  with  the  requirements  of 
these  regulations. 

(1)  State  agencies  shall  monitor  the 
coupon  inventories  of  coupon  issuers 
and  bulk  storage  points  to  ensure  that 
inventories  are  neither  excessive  nor 
insufficient  to  meet  the  issuance  needs 
and  requirements.  In  determining 
reasonable  inventory  needs.  State 
agencies  shall  consider,  among  other 


things,  the  ease  and  feasibility  of 
resupplying  such  inventories  from  bulk 
storage  points  within  the  State.  The 
inventory  levels  at  coupon  issuers  and 
bulk  storage  points  should  not  exceed  a 
six-month  supply,  taldng  into  account 
coupons  on  hand  and  on  order. 

(2)  State  agencies  shall  establish 
accounting  systems  for  monitoring  the 
inventory  activities  of  coupon  issuers. 
State  agencies  shall  review  the  Form 
FNS-250,  from  coupon  issuers  and  bulk 
storage  points,  to  determine  the 
propriety  and  reasonableness  of  the 
inventories.  Forms  FNS-261,  Advice  of 
Shipment  Forms  FNS-300,  Advice  of 
Transfer  (or  an  approved  State  agency 
form),  and  reports  of  returned  mail- 
issued  coupons,  reports  of  replacements 
of  mail-issued  coupons,  reports  of 
improperiy  manufactured  or  mutilated 
coupons,  reports  of  shortage  or  overage 
of  food  coupon  books  and  physical 
inventory  controls  shall  be  used  by 
State  agencies  to  assure  the  accuracy  of 
monthly  reports,  issuers'  compliance 
with  required  inventory  levels,  and  the 
accuracy  and  reasonableness  of  coupon 
orders. 

(b)  Coupon  controls.  State  agencies 
shall  establish  control  and  security 
procedures  to  safeguard  coupons  that 
are  similar  to  those  used  to  protect 
currency.  The  exact  nature  of  security 
arrangements  will  depend  on  State 
agency  evaluation  of  local  coupon 
issuance  and  storage  facilities.  These 
arrangements  must  permit  the  timely 
issuance  of  coupons  while  afi^ording  a 
reasonable  degree  of  coupon  security. 
The  State  agencies,  as  well  as  all 
persons  or  organizations.acting  on  their 
behalf,  shall: 

(1)  Safeguard  coupons  from  theft, 
embezzlement,  loss,  damage,  or 
destruction; 

(2)  Avoid  unauthorized  transfer, 
negotiation,  or  use  of  coupons; 

(3)  Avoid  issuance  and  transfer  of 
altered  or  counterfeit  coupons:  and 

(4)  Prompdy  report  in  writing  to  FNS 
any  loss,  theft,  or  embezzlement  of 
coupons. 

(c)  Coupon  requisitioning,  shipping 
and  transferring.  (1)  State  agencies  shall 
arrange  for  the  ordering  of  coupons  on 
the  Form  FNS-260.  Requisition  for  Food 
Coupon  Books,  and  the  prompt 
verification  and  written  acceptance  of 
each  coupon  shipment  FNS  shall  be 
furnished  with  appropriate  delivery 
hours  and  the  names  of  the  persons 
authorized  to  sign  delivery 
acknowledgements. 

(2)  FNS  shall  assess  the 
reasonableness  and  propriety  of  food 
stamp  requisitions  submitted  by  State 
agencies  based  on  prior  inventory 
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changes  and  •hall  notify  the  State 
agaacy  of  any  abutments  made  to 
requisitkHis. 

(S)  VNS  thaU  ship  coopons,  in  such 
danominations  as  it  may  determine 
necessary,  directly  to  State  agency 
receiving  points  approved  by  FNS.  FNS 
shall  promptly  adv^  the  State  agency 
in  writing  when  coupons  are  shipped  to 
receiving  points  using  Pom  FNS-262. 
Advice  of  ShipoMnt  Coupons  shall  be 
conridered  delivered  to  the  State  agency 
when  FNS  or  its  carrier  has  a  signed 
receipt 

(4)  Once  coapons  have  been  accepted 
by  receiving  points  within  the  State,  any 
further  movement  of  the  coupons 
between  coupon  issuers  and  bulk 
storage  points  within  the  State  is  at  the 
risk  of  the  State  agency.  To  minimize  the 
risk  of  loss,  coupons  should  be  shipped 
by  annored  vehicle  or  Some  other 
method  of  transportation  that  affords 
the  State  agency  the  maximum  security 
available. 

(5]  In  every  instance  whoi  coupons 
are  transported  within  a  State,  the 
person(8)  transporting  coupons  shall 

(i)  Acknowledge  in  writing  the  receipt 
of  the  coupons; 

(ii)  Provide  as  much  protection  for  the 
coupons  as  is  reasonable; 

(iii]  Advise  issuance  supervisors  of 
the  routes  to  be  taken,  the  shipment 
departure  time  and  the  estimated  arrival 
time.  This  information,  if  in  written 
form,  may  be  destroyed  after  the 
coupons  have  been  received. 

(d)  Specimen  coupons.  FNS  may 
provide  upon  written  request  non- 
negotiable  specimen  coupons  to  State 
agencies  for  the  administration  of  the 
Program  and  enforcement  of  the  rules, 
and  to  authorized  food  firms  for  the 
purpose  of  educating  and  training 
employees  on  Program  operations. 

(1)  The  State  agency  or  firm  shall 
store  specimen  coupons  in  secure 
storage  with  access  limited  to 
authoiteed  personnel.  The  State  agency 
or  finffvhould  maintain  a  record  of 
specimen  coupons  received. 

(2)  Specimen  coupons  that  are 
mutilated,  improperly  manufactured,  or 
otherwise  unusable,  shall  not  be 

"  distributed  by  the  State  agency.  Such 
coupons  shall  be  destroyed  by  the  State 
agency  and  the  destruction  shall  be 
witnessed  by  two  persons  and  noted  on 
the  perpetual  inventory  records 
maintained  by  the  FNS  regional  offices 
for  specimen  coupons. 

(3]  Specimen  coupons  shall  not  be 
issued  to  private  individuals  or  firms  for 
the  purpose  of  collection  or  display. 

(e)  Replacement  and  destraction  of 
coupon*  and  authorization  documents 
by  issuance  points.  (1)  The  State  agency 
shall  provide  for  the  replacement  to 


issuers  of  impropedy  manufactured  or 
mutilated  oo«pons  as  provided  below. 
Replacenent  proviaioas  pertaining  to 
households  are  contained  in  1 2744L 

(i)  The  State  agency  shall  examine  the 
improperly  manufectared  or  rantilated 
coupons  to  deteradqvB  tlie  validity  of  the 
claim  and  the  amoont  of  coupons  to  be 
replaced. 

(ii)  If  the  State  agency  can  determine 
the  value  of  an  impropo^ 
manufactured  or  mutilated  coupon,  the 
State  agency  shall  replace  the  unusable 
coupon,  dollar  far  dollar,  wdien  at  least 
three-fifths  of  the  coupon  is  presented 
by  the  issuer.  After  the  exchange,  the 
State  agency  shall  destroy  the  unusable 
coupon  in  aocordance  with  the 
procedures  contained  in  paragraph  (f)  of 
this  section. 

(iii)  If  the  State  agency  cannot 
determine  the  vahie  of  the  improperiy 
manufactured  or  mutilated  coupons,  the 
State  agency  shall  cancel  the  coupons 
by  writing  or  stamping  "canceled" 
across  the  face  of  the  coupons  and 
forward  the  coupons  to  FNS  for  a 
determination  of  the  value  by  the  U.S. 
Bureau  of  Engraving  and  Printing.  The 
dollar  amount  shall  be  shown  on  the 
Form  FNSSSO  report 

(2)  The  State  agency  shall  void  all 
authorization  documents  mutilated  or 
otherwise  rejected  during  the      ^ 
preparation  process.  The  voided 
authorization  documents  shall  either  be 
filed  for  audit  purposes  or  destroyed, 
provided  destruction  is  witnessed  by  at 
least  two  persons  and  the  State  agency 
maintains  a  list  of  all  destroyed 
authorization  documents.  Provisions 
pertaining  to  the  replacement  of 
authorized  documents  mutilated 
subsequent  to  receipt  by  a  household 
are  provided  in  9  274.6. 

(f)  Destruction  of  unusable  coupons 
found  in  inventory  or  received  as  claim 
payments.  (1)  Tlie  State  agency  shall 
require  coupon  issuers,  bulk  storage 
points  and  daims  collection  points  to 
dispose  of  unusable  coupons  received 
&om  the  manufacturer  or  received  as 
payment  for  claims  within  30  days  from 
the  close  of  the  mondi  in  which  the 
coupons  were  received.  There  is  no 
dollar  limit  on  the  amount  of  coupons 
which  may  be  disposed  of  by  the  State 
agency.  Disposal  shall  be  by  one  of  the 
following  two  methods: 

(i)  Sending  unusable  coupons  to  the 
State  agency  for  destructiqn;  or 

(ii)  Holding  the  unusable  coupons  in 
secure  storage  pending  examination  and 
destruction  by  the  State  agency  at  the 
coupon  issuance,  tnilk  storage,  or  claims 
collection  point 

(2)  Prior  to  the  destruction  of 
improperly  manufactured  or  mutilated 
coupons  or  coupon  books  that  were 


exchanged,  or  collected  from  households 
for  dains.  the  State  agency  sfaalL 

(i)  Verify  that  the  coapons  were 
improperiy  manufactared  or  mutilated. 

If  one  or  more  boxes  of  coupons  were 
improperly  saanuiactured.  the  State 
agency  riiall  contact  FNS  prior  to 
disposition  for  instructions  on  the 
disposition  of  the  coupons.  If  FNS  has 
not  responded  within  the  30-day  time 
limit  the  State  agency  shall  destroy  the 
box  of  coupons  and  document  the 
manufoctiuing  irregularity  and  the  book 
numbers,  and  retain  a  copy  of  the  State 
agency's  request  to  FNS  for  permission 
to  destroy. 

(Ii)  If  either  the  coupon  issuer  or  bulk 
storage  point  or  the  State  agency  cannot 
determine  whether  coupons  or  coupon 
books  were  in  feet  improperly 
manufactured  or  caimot  establish  the 
value  of  the  coupons  involved,  the  State 
agency  shall  promptly  forward  a  written 
statement  of  findings  and  the  canceled 
coupon(s)  or  coupon  book(s]  to  FNS  for 
determination. 

(3)  The  State  agency  shall  destroy  the 
coupons  and  coupon  books  by  burning, 
shredding,  tearing,  or  cutting  so  they  are 
not  negotiable.  Two  State  agency 
offidals  shall  witness  and  certify  the 
destruction  and  report  the  destruction 
information  as  follows: 

(i)  The  destruction  of  Improperiy 
manufactured,  mutilated  or  exchanged 
coupons  from  coupon  issuers  and  bulk 
storage  points  shall  be  reported  on  the 
Form  FNS-471.  Coupon  Account  and 
Destruction  Report  and  submitted  with 
the  Form  FNS-250  for  the  appropriate 
month.  For  coupons  received  from 
recipients,  a  Form  FNS-135  shall  be 
completed  and  attached  to  the  Form 
FNS-A71. 

(ii)  The  destruction  of  coupons 
received  from  daims  collection  points 
that  are  the  result  of  the  payment  of 
household  daims  shall  be  reported  on 
the  Form  FNS-471  (with  Form  FNS-135 
documentation)  and  submitted  with  the 
Form  FNS-209,  Stahis  of  Claims  Against 
Households,  for  the  appropriate  months. 
A  State  agency  may  consolidate  its 
monthly  Form  FNS-471  for  claims 
collection  destruction  reporting  by 
providing  one  completed  Form  FNS-471 
that  reflects  the  total  daims  destruction 
figure  for  each  month.  However,  the 
State  agency  must  attach  a  breakdown 
which  reports  the  required  Form  FNS- 
471  information  for  each  reporting  point 
If  a  State  agency  chooses  to  submit  a 
consolidated  Form  FNS-471,  all 
individual  Forms  FNS-471  must  be 
retained  by  the  State  agency  for  future 
review  and  audit  purposes.  The  Form 
FNS-135  may  not  be  consolidated,  and 
all  originals  of  that  form  must 


accompany  a  consolidated  Form  FNS- 
471. 

(g)  Undeliverable  or  returned  benefits. 
The  State  agency  shall  exercise  the 
following  security  and  controls  for 
authorization  documents  and  coupons 
that  are  undeliverable  or  returned 
during  the  valid  issuance  period.  Forms 
FNS-471  and  FNS-135  shall  be 
completed  by  the  State  agendes.  as 
appropriate. 

(1)  Coupons  which  are  in  book  form, 
complete,  and  with  original  and 
unsigned  covers  shall  be  returned  to 
inventory  and  noted  as  such  on  the 
issuance  log.  and  the  Form  FNS-250. 

(2)  Authorization  docmnents  shall  be 
recorded  in  the  control  log  noting  the 
serial  number,  household  name  and  case 
number.  The  documents  shall  be  kept  in 
secure  storage  with  limited  access.  The 
documents  may  be  voided  as  long  as 
households  which  report  nondelivery 
are  provided  an  immediate  replacement 

(h)  Old  series  coupon  exchange. 
Households  which  have  old-series  (no 
longer  issued)  coupons  shall  be  entitled 
to  a  dollar-for-dollar  exchange  of  old- 
series  coupons  for  current  series 
coupons.  Households  in  possession  of 
old-series  coupons  shall  submit  the 
coupons  and  a  request  for  exchange  to 
the  State  agency.  State  agendes  may. 
make  dired  exchange  to  daimants  or 
request  FNS  to  make  die  exdiange. 
Forms  PNS-471  and  FNS-135  shall  be 
completed  by  the  State  agendes,  as 
appropriate. 


§274.* 


of  coupon 


(a)  Receipt  of  coupons.  Coupon 
issuers,  and  bulk  storage  and  daims 
collection  points  shall  promptiy  verify 
and  acknowledge,  in  writing,  the  content 
of  each  coupon  shipment  or  coupon 
transfer  delivered  to  them  and  shall  be 
responsible  for  the  custody,  care, 
control,  and  storage  of  coupons. 

(b)  Inventory  levels.  Coupon  issuers 
and  bulk  storage  points  shall  maintain  a 
proper  level  of  coupon  inventory  not  in 
excess  of  reasonable  needs,  taldng  into 
consideration  the  ease  and  feasibUify  of 
resupplying  such  coupon  inventories. 
Such  inventory  levels  should  not  exceed 
the  six-month  supply  provided  for  in 

S  274.7(a). 

(c)  Monthly  reporting.  Coupon  issuers, 
and  bulk  storage  and  daims  collection 
points  shall  report  monthly  to  FNS, 
through  the  State  agency,  using  Form 
FNS-250,  as  provided  in  S  274.4. 

(d)  Supporting  documentation. 
Coupon  issuers  and  bulk  storage  points 
shall  submit  to  the  State  agency 
supporting  documentation  which  will 
allow  verification  of  the  monthly  report 


as  provided  in  S  274.4.  At  a  minimum, 
such  documentation  shall  include 
documents  supporting  coupon 
shipments,  transfers,  and  issuances.  In 
those  States  using  issuance  systems 
with  authorization  documents,  coupon 
issuers  shall  submit  transacted 
authorization  documents  batched 
according  to  each  day's  activity,  in 
accordaiMX  with  the  schedule 
prescribed  by  the  State  agency  but  in 
any  case,  not  less  often  than  monthly. 

(e)  Handling  of  improperly 
manufactured  or  mutilated  coupons. 
Coupon  issuers,  and  bulk  storage  and 
daims  collection  points  shall  cancel 
improperly  manufactured  or  mutilated 
coupons  or  coui>on  books  by  writing  or 
stamping  "canceled"  across  the  face  of 
the  coupon(s)  and  coupon  book(s). 
Depending  upon  State  agency  policy,  the 
coupon  issuer  or  bulk  storage  point  shall 
forward  the  coupons  with  the 
appropriate  documentation  (determined 
by  the  State  agency)  to  the  State  agency, 
or  hold  the  coupons  in  secure  storage, 
pending  examination  and  destruction  by 
the  State  agency  at  the  coupon  issuer, 
bulk  storage  point  or  claims  collection 
location.  Tlie  documentation  is  not 
required  if  the  State  agency  inspects  the 
coupons  at  the  issuance,  storage  or 
collection  point  Additional 
requirements  pertaining  to  the  handling 
of  these  types  of  coupons  by  the  State 
agency  are  provided  in  {  274.7(e). 


S274A  CtoaaoutofaeouponI 

(a)  Definition  of  responsibilities. 
V\^enever  the  services  of  a  coupon 
issuer  or  bulk  storage  point  are 
terminated,  the  State  agency  shall 
perform  the  responsibilities  described 
below.  If  a  coupon  issuer  or  bulk  storage 
point  has  more  than  one  functioning  unit 
and  one  of  these  facilities  is  terminated, 
the  coupon  issuer  or  bulk  storage  point 
shall  fulfill  the  responsibilities  described 
in  paragraphs  (b)  and  (c)  of  this  section. 
The  coupon  issuer  or  bulk  storage  point 
shall  notify  the  State  agency  of  the 
pending  termination  of  any  of  its 
services  prior  to  the  act\ial  termination. 
The  State  agency  shall  promptiy  notify 
FNS  as  provided  in  S  274.1(d). 

(b)  Closeout  accountability.  The  State 
agency  shall  perform  a  closeout  audit  of 
a  coupon  issuer  or  bulk  storage  point 
within  30  days  of  termination  of  the 
issuance  or  storage  point  The  State 
agency  shall  report  the  findings  of  the 
audit  to  FNS  immediately  upon  its 
completion.  If  the  audit  determines  that 
the  final  Form  FNS-250  is  incorrect  the 
State  agency  shall  promptiy  provide  a 
corrected  report  to  FNS. 

(c)  Transfer  of  coupon  inventory.  (1) 
Prior  to  the  transfer  of  coupon  inventory 
to  another  coupon  issuer  or  bulk  storage 


point  the  State  agency  shall  perform  an 
actual  physical  count  of  coupons  on 
hand. 

(2)  The  State  agency  shall  transfer  the 
inventory  to  another  coupon  issuer  or 
bulk  storage  f>oint  preferably  within  the 
same  project  area.  The  transfer  of 
coupons  shall  be  property  reported  and 
documented  by  both  the  point  being 
terminated  and  the  point  receiving  the 
inventory. 

(d)  Maintenance  of  participant 
service.  (1)  At  least  30  days  before 
actual  termination  of  a  coupon  issuer, 
the  State  agency  shall  notify  project 
area  partidpants  of  the  impending 
dosure.  Notification  shall  indude 
identification  of  alternative  issuance 
locations  and  available  public 
transportation.  The  State  agency  shall 
post  notices  at  the  offices  of  the  coupon 
issuer  of  the  impending  dosure  and  may 
use  mass  media  or  notices  writh 
allotments  to  advise  partidpants  about 
the  expected  dosure  of  the  issuance 
office. 

(2)  If  dosure  of  the  issuer  will  affect  a 
substantial  portion  of  the  caseload  or  a 
specific  geographic  area,  the  State 
agency  shall  take  whatever  action  is 
necessary  to  maintain  partidpant 
service  without  interruption. 

(3)  If  a  coupon  issuer  or  bulk  storage 
point  is  to  be  dosed  for  noncompliance 
with  contractual  requirements  and 
alternative  issuance  facilities  or  systems 
are  not  readily  available,  the  State 
agency  may  continue  to  use  the  coupon 
issuer  or  bulk  storage  point  for  a  limited 
time.  In  this  situation,  the  State  agency 
shall  perform  weekly  onsite 
reconciliations  of  coupon  issuance.  The 
State  agency  shall  continue  to  actively 
seek  oti^er  issuance  or  storage 
alternatives. 


{274.10    MenOflcaHoni 

(a)  General  provisions.  State  agendes 
shall  issue  an  ID  card  to  each  certified 
household  as  proof  of  Program 
eligibilify.  Upon  request  the  household 
or  the  authorized  representative,  shall 
present  the  household's  ID  card  at 
issuance  points,  retail  food  stores  or 
meal  services  in  order  to  transact  the 
allotment  autiiorization  or  when 
exchanging  benefits  for  eligible  food. 
The  household  member  or  members 
whose  name(s)  appear  on  the  ID  card 
shall  sign  the  coupon  books  issued  to 
the  household. 

(1)  All  ID  cards  shall  be  issued  in  the 
name  of  the  household  member  who  is 
authorized  to  receive  the  household's 
issuance.  In  areas  not  designated  by 
FNS  as  requiring  Photo  ID  cards,  the  ID 
card  shall  contain  space  for  the  name 
and  signature  of  the  household  member 
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to  whom  the  coupon  allotment  is  to  be 
issued  and  for  any  authorized 
representatives  designated  by  the 
household.  Section  27C5{b)  provides 
further  requirements  pertaining  to 
emergency  authorized  representatives. 
Any  person  listed  on  the  ID  card  shall 
sign  the  ID  card  before  that  person  can 
use  it  to  obtain  benefits.  If  the  household 
does  not  name  an  authorized 
representative,  the  State  agency  shall 
void  that  area  of  the  ID  card  to  prevent 
names  and  signatures  being  entered  at  a 
later  date.  The  ED  card  may  be  serially 
numbered. 

(2)  The  State  agency  shall  limit 
issuance  of  ID  cuds  to  the  time  of  initial 
certification,  with  replacements  made 
only  in  instances  of  loss,  mutilation, 
destruction,  changes  in  the  person 
authorized  to  obtain  coupons,  or  when 
the  State  agency  determines  that  new  ID 
cards  are  needed  to  keep  the 
photographs  up-to-date  or  if  the  State 
agency  changes  its  ID  card  format  or 
system.  Whenever  possible,  the  State 
agency  shall  collect  the  ID  card  that  it  is 
replacing. 

(3)  The  State  agency  shall  place  an 
expiration  date  on  those  ID  cards  issued 
to  households  certified  for  delivered 
meals  for  a  temporary  period  and  to 
households  eligible  for  expedited 
service. 

(4)  Specially-marked  ID  cards  shall  be 
issued  in  the  following  circumstances: 

(i)  Eligible  household  members  60 
years  of  age  or  over  or  members  who 
are  housebound,  physically 
handicapped,  or  otherwise  disabled  to 
the  extent  that  they  are  unable  to 
adequately  prepare  all  their  meals,  and 
their  spouses,  may  use  coupons  to 
purchase  meals  prepared  for  and 
delivered  to  them  by  a  nonprofit  meal 
delivery  service  authorized  by  FNS.  Any 
household  eligible  for  and  interested  in 
using  delivered  meal  services  shall  have 
its  ID  card  marked  with  the  letter  "M". 

(ii)  Ehgible  household  members  60 
years  of  age  or  over  and  their  spouses, 
or  those  receiving  SSI  and  their  spouses, 
may  use  coupons  issued  to  them  to 
purchase  meals  prepared  especially  for 
them  at  communal  dining  facilities 
authorized  by  FNS  for  that  purpose.  Any 
household  eligible  for  and  interested  in 
using  communal  dining  facilities  in  those 
States  or  project  areas  where 
restaurants  are  authorized  to  accept 
food  stamps,  shall  have  its  ID  card 
marked  with  the  letters  "CD".  In  areas 
where  restaurants  are  not  authorized  to 
accept  food  stamps,  the  State  or  project 
area  may  mark  such  ID'S  with  the  letters 
**CD". 

(iii)  Eligible  households  residing  in 
areas  of  Alaska  determined  by  FNS  as 
areas  where  access  to  retail  food  stores 


is  difficult  and  which  rely  substantially 
on  hunting  and  fishing  for  subsistence 
may  use  all  or  any  part  of  the  coupons 
issued  to  purchase  hunting  and  fishing 
equipment  such  as  nets,  hooks,  rods, 
harpoons  and  knives,  but  may  not  use 
coupons  to  purchase  firearms, 
ammunition,  and  other  explosives.  Any 
household  residing  in  a  remote  section 
of  Alaska  which  has  been  determined 
by  FNS  to  be  an  area  in  which  food 
coupons  may  be  used  to  purchase 
hunting  and  fishing  equipment  shall 
have  its  ID  card  mariced  with  the  letters 
"HF\ 

(5)  ID  cards  deUvered  to  households 
by  mail  shall  not  be  mailed  in  the  same 
envelope  with  authorization  documents 
or  coupons. 

(b)  Photo  ID  cards.  (1)  Photo  ID  cards 
shall  be  issued  in  those  project  areas  or 
portions  tiiereof  with  100,000  or  more 
food  stamp  participants,  except  for 
those  project  areas  serviced  entirely  by 
mail  issuance,  or  where  FNS,  in 
consultation  with  the  Office  of  the 
Inspector  General,  approves  a  State 
agency's  request  for  an  exemption.  FNS 
shall  respond  to  a  State  agency's  request 
for  exemption  within  30  days  of  its 
receipt  of  the  request 

(i)  FNS  shall  evaluate  the  January 
participation  data  reported  as  an 
attachment  to  the  March  Form  F?/S-388 
report  Based  on  the  evaluatioa  FNS 
shall  notify  State  agencies  at  the 
beginning  of  each  fiscal  year  of  any 
areas  that  either  require  or  no  longer 
require  the  use  of  Photo  ED  cards.  In 
cases  where  an  entire  State  is  a  single 
project  area,  FNS  shall  consult  with  the 
State  agency  to  determine  whether 
Photo  DOs  should  be  required  in  any 
specific  parts  of  the  project  area.  At  the 
conclusion  of  this  consultation.  FNS 
shall  inform  the  State  agency  whether 
the  use  of  Photo  IDs  will  be  mandated  in 
any  parts  of  the  State  agency,  based  on 
the  need  to  protect  Program  integrity, 
and  the  cost-effectiveness  of  Photo  ID 
cards. 

(ii)  In  cases  where  a  project  area 
serves  between  100,000  and  110,000 
participants,  FNS  shall  inform  the  State 
agency  in  which  the  project  area  is 
located  that  it  is  prepared  to  mandate 
the  use  of  Photo  IDs  in  the  project  area. 
FNS  shall  also  inform  the  State  agency 
that  it  will  not  mandate  use  of  Photo 
ID'S  if,  within  30  days  of  being  notified 
by  FNS  that  Photo  ID'S  must  be  used,  the 
State  agency  demonstrates  to  FNS  that 
participation  in  the  project  areas  has 
fallen  below  the  100,000  participant  level 
in  the  recent  past,  or  justifies  to  FNS 
why  participation  is  likely  to  fall  below 
that  level  during  the  next  year. 

(2)  FNS  may,  at  any  time,  in 
consultation  with  the  Office  of  the 


Inspector  General,  designate  project 
areas  or  portions  thereof  with  less  than 
100,000  participants  as  requiring  the  use 
of  Photo  ID  cards  if,  in  reviewing  such 
factors  as  the  level  of  duplicate 
issuances  and  results  of  management 
evaluation  reviews,  the  Department 
determines  that  the  issuance  of  Photo  ID 
cards  in  such  areas  would  be  justified. 

(3)  A  State  agency  may  request  that 
FNS  require  that  Mioto  IDs  be  mandated 
throu^out  either  the  entire  State  or 
specified  project  areas.  FNS  shall 
respond  to  such  requests  within  30  days 
of  the  request  and,  if  the  request  is  not 
approved,  FNS  shall  justify  its  reasons 
for  the  disapproval  to  the  State  agency. 

(4)  In  project  areas  where  issuance  of 
Photo  ID  cards  is  mandatory,  the  State 
agency  shall  issue  a  Photo  ID  card  at  the 
time  of  certification  to  each  eligible 
household  except  those  Usted  in 

§  274.10(b)(4).  Households  exempt  fit)m 
mandated  Photo  ID  cards  shall  be  issued 
ID  cards  which  meet  the  specifications 
in  paragraph  (d)  of  this  section  except 
that  in  lieu  of  a  photograph,  the  State 
agency  shall  annotate  the  cards  to  show 
an  exception  was  granted  to  the 
household  and  that  the  ED  card  is  valid. 
The  following  households  are  exempt 
from  the  Photo  ID  requirement 

(i)  Households  certified  by  out-of- 
office  interviews  as  specified  in 
S  273.2(e)(2).  However,  the  State  agency 
shall  replace  the  non-I%oto  ID  card 
issued  to  such  households  with  a  Photo 
ID  card  when  the  appropriate  household 
member  or  authorized  representative 
visits  the  certification  office.  The  State 
agency  shall  not  require  any  member  of 
such  a  household  to  visit  the  office 
exclusively  for  the  purpose  of  issuing  a 
Photo  ID  card: 

(ii)  Household  members  whose 
religion  does  not  allow  them  to  be 
photographed.  The  State  agency  shall 
require  such  a  household  to  provide  a 
signed  statement  to  the  effect  that  the 
members'  religious  beliefs  do  not  allow 
them  to  be  photographed; 

(iii)  Households  entitled  to  expedited 
service  if  the  State  agency's  nioto  ID 
card  system  is  incapable  of  producing  a 
Photo  ID  card  in  time  for  the  household 
to  participate  as  required  by  i  Z73.2(i).  A 
Photo  ID  card  shall  be  issued  to  the 
household  prior  to  issuance  of  the 
household's  next  allotment 

(iv)  Households  certified  under  the 
SSA-food  stamp  joint  processing  rules  in 
S  273.2(k).  State  agencies  shall  not 
require  such  households  to  obtain  Photo 
IDs  as  long  as  they  continue  to  be 
certified  for  food  stamps  at  SSA  offices. 
However,  a  household  shall  obtain  a 
Photo  ID  if  a  household  member  or 
authorized  representative  reports  to  a 
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food  stamp  office  for  recertification; 
and. 

(v)  Residents  of  drug/alcohol 
treatment  and  rehabilitation  programs. 

(5)  In  addition  to  the  general 
provisions  in  paragraph  (a)  of  this 
section.  Photo  ID  cards  sh^ll  include  the 
photograph  of  the  person  who  will 
receive  the  household's  issuance;  i.e.. 
who  ¥vill  either  transact  the  household's 
authorization  document  or  pick  up  the 
household's  allotment  A  Photo  ID  card 
shall  be  signed  by  only  the  person 
pictured  on  the  card,  who  may  be  the 
household  member  or  authorized 
representative.  Only  the  person 
photographed  may  obtain  the 
household's  coupons.  All  {%oto  ID  card 
formats  are  subject  to  FNS  approval 

(6)  Photo  ID  cards  shall  be  serially 
numbered  and  laminated  after  they  are 
signed  by  the  person  whose  photograph 
appears  on  the  card.  ID  cards  shall  also 
include  a  color  photograph  of  the  person 
designated  by  the  household  to  obtain 
coupons  and  the  household's  case 
number  or  other  identifying  information. 

(7)  A  PhoUi  ID  card  used  to  receive 
benefits  under  a  welfare  or  public 
assistance  program  may  be  adapted  for 
food  stamp  purposes  if  it  meets  the 
specifications  contained  in  this  section 
and  can  be  annotated  to  indicate  food 
stamp  eligibility. 

(8)  The  State  agency  shall  provide  a 
household  with  a  reasonable 
opportunity  to  obtain  a  food  stamp 
Photo  ID  card  in  any  project  area  where 
its  use  is  mandated. 

(i)  A  household  required  to  have  a 
Kioto  ID  card  shall  not  participate  until 
suclktime  as  a  household  member  or  a 
designated  authorized  representative 
obtains  such  a  card.  If  a  designated 
authorized  representative  does  not 
obtain  the  required  Photo  ID,  the 
household  may  designate  a  household 
member  or  another  authorized 
representative  to  be  photographed. 

(ii)  If  the  person  whose  photograph 
appears  on  the  ID  is  unable  to  travel  to 
the  issuance  point  to  obtain  a  particular 
allotment  the  housdiold  may  use  the 
emergency  authorized  representative 
procedures  provided  in  {  274.5  and  in 
paragraph  (c)  of  this  section. 

(9)  State  agencies  which  have  the 
capability  may  develop  systems  to  issue 
more  than  one  household  member  a 
Photo  ID  card.  These  systems  shall 
ensure  that  the  safeguards  provided  by 
Photo  ID  cards,  as  specified  in  this 
section,  are  maintained. 

(10)  If  a  mutilated  or  altered  Photo  ID 
caid  is  presented  at  the  issuance  point 
the  household  shall  obtain  a 
replacement  Photo  ID  card  prior  to 
issuance. 


(11)  A  household  shall  be  entided  to 
unobtained  benefits,  lost  as  a  result  of 
being  unable  to  obtain  a  particular 
allotment  if  the  issuance  month  elapses 
between  the  time  the  household 
requested  a  replacement  Photo  ID  card 
and  the  delivery  of  that  card  to  the 
household. 

(12)  FNS  may  waive  one  or  more  of 
the  requirements  in  this  section  if  a 
State  agency  can  demonstrate  to  FNS 
that  its  alternate  ID  card  or  system  will 
provide  adequate  safeguards  against 
fraudulent  and/or  duplicate  issuances. 

(c)  Emergency  authorized 
representative  and  recipient 
identification.  State  agencies  shall 
develop  a  method  by  which  a  household 
may  designate  an  emergency  authorized 
representative  to  obtain  the  household's 
allotment  when  none  of  the  persons 
specified  oh  the  ID  is  available. 

(1)  At  a  minimum,  the  method 
developed  by  the  State  agency  shall 
require  a  document  with  the  signature  of 
the  emergency  authorized  representative 
as  well  as  a  place  for  the  household 
member  named  on  the  ID  card  to  sign 
designating  the  emergency  authorized 
representative  and  attesting  to  the 
signature  of  the  emergency  authorized 
representative.  The  designation  may  be 
on  the  ID  card  or  authorization 
dociunent  or  a  separate  form.  The 
household  shall  not  be  required  to  travel 
to  a  food  stamp  office  to  execute  an 
emergency  designation.  The  emergency 
authorized  representative  may  present  a 
separately  written  and  signed  statement 
from  the  head  of  the  household  or  his  or 
her  spouse,  authorizing  the  issuance  of 
the  certified  household's  food  stamps  to 
the  authorized  representative.  The 
emergency  representative  shall  sign  the 
written  statement  from  the  household 
and  present  the  statement  and  the 
household  ID  card  to  obtain  the 
allotment.  A  separate  written 
designation  is  required  each  time  an 
emergency  representative  is  authorized. 

(2)  In  any  issuance  system,  the  cashier 
shall  compare  the  signatures  on  the 
issuance  document  and  on  the  ID  card. 
If  they  do  not  match,  issuance  shall  not 
be  made. 

(i)  If  the  household  is  required  by 
these  regulations  to  present  a  Photo  ID 
card,  coupons  shall  be  issued  only  when 
the  person  presenting  the  authorization 
document  or  requesting  the  coupons  is 
pictured  on  the  ID  card.  The  cashier 
shall  write  the  serial  number  of  the 
Photo  ID  card  on  the  authorization  or 
issuance  document 

(ii)  If  the  Photo  ID  card  appears  to  be 
mutilated  or  altered,  the  issuing^agent 
shall  not  issue  the  coupons,  but  shall 
require  the  household  to  obtain  a 


replacement  ID  card  from  the  State 
agency. 

{274.11    Issuance  record  retwitkN)  and 
forms  secunty. 

(a)  Availability  of  issuance  records. 
The  State  agency  shall  maintain 
issuance  and  reconciliation  records  for  a 
period  of  three  years  from  the  month  of 
origination.  This  period  may  be 
extended  at  the  written  request  of  FNS. 

(1)  Issuance  and  reconciliation 
records  shall  include,  at  a  minimum, 
notices  of  change,  HIR  cards,  inventory 
records,  transacted  authorizing 
documents.  Forms  FNS-250  and 
substantiating  documents,  cashiers' 
daily  reports,  receptionists'  daily  tally 
sheets,  master  issuance  files,  the 
records-for-issuance  for  each  month  and  . 
any  rosters  or  lists  produced  by 
issuance  systems. 

(2)  In  lieu  of  the  records  themselves, 
easily  retrievable  microfilm,  microfiche, 
or  computer  tapes  which  contain  the 
required  information  may  be 
maintained. 

(b)  Control  of  issuance  documents. 
The  State  agency  shall  control  all 
issuance  documents  which  establish 
household  eligibility  while  the 
documents  are  transferred  and 
processed  within  'iie  State  agency.  The 
State  agency  shall  use  numbers, 
batching,  inventory  control  logs,  or 
similar  controls  fit)m  the  point  of  initial 
receipt  through  the  issuance  and 
reconciliation  process.  The  State  agency 
shall  also  ensure  the  security  and 
control  of  authorization  documents  in 
transit  from  the  manufacturer  to  the 
State  agency. 

(c)  Accountable  documents.  (1)  HIR 
cards,  authorization  documents,  and 
mandated  Photo  ID  cards  shall  be 
considered  accountable  dociunents.  The 
State  agency  shall  provide  the  following 
minimum  security  and  control 
procedures  for  these  documents: 

(i)  Preprinted  serial  numbers: 

(ii)  Secure  storage: 

(iii)  Access  limited  to  authorized 
personnel: 

(iv)  Bulk  inventory  control  records: 

(v)  Subsequent  control  records 
maintained  through  the  point  of  issuance 
or  use,  and 

(vi)  Periodic  review  and  validation  of 
inventory  controls  and  records  by 
parties  not  otherwise  involved  in 
maintaining  control  records. 

(2)  For  notices  of  change  which 
initiate,  update  or  terminate  the  master 
issuance  file,  and  blank  ID  cards,  the 
State  agency  shall,  at  a  minimum, 
provide  secure  storage  and  shall  limit 
access  to  authorized  personnel. 
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PART  27S— PERFORMANCE 
REPORTINQ  SYSTEM 

Subpwt  C-QiMMy  Control  (QC) 


12.  In  i  275.ia  paragraph  (a)  is 
amended  by  adding  a  new  sentence 
after  the  third  sentence,  to  read  as 
follows: 


1278.10 

(a)  *  *  *  The  determination  of  whether 
the  household  received  the  correct 
allotment  will  be  made  by  comparing 
the  eligibility  data  gathered  during  the 
review  against  the  amount  authorized 
on  the  master  issuance  file.  *  *  * 


PART  27S-STATE  AGENCY 
UABILITIES  ANO  FEDERAL 
SANCTIONS 

13.  Sections  276.1  and  27&2  are 
revised  in  dieir  entirety  to  read  as 
follows: 


|t7t.1 

(a)  Responsibilities,  (1)  State  agencies 
shall  be  responsible  for  establishing  and 
maintaining  secure  control  over  coupons 
and  cash  for  which  the  regulations 
designate  them  accountable.  Except  as 
otherwise  provided  in  these  regulations, 
any  shortages  or  losses  of  coupons  and 
cash  shall  strictly  be  a  State  agency 
liability  and  the  State  agency  shall  pay 
to  FNS.  upon  demand,  the  amount  of  me 
lost  or  stolen  coupons  or  cash, 
regardless  of  the  circumstances. 

(2)  State  agencies  shall  be  responsible 
for  preventing  losses  or  shortages  of 
Federal  funds  in  the  issuance  of  benefits 
to  households  participating  in  the 
Program.  FNS  shall  stricdy  hold  State 
agencies  liable  for  all  losses,  thefts  and 
unaccounted  shortages  that  occur  during 
issiiance,  unless  otherwise  specified. 
Issuance  functions  begin  with  the  State 
agency's  creation  of  a  record-for- 
issuance  to  generate  each  month's 
issuances  from  the  master  issuance  file. 
Shortages  or  losses  which  result  from 
any  functions  that  occur  prior  to  the 
creation  of  the  record-for-issuance  are 
subject  to  either  paragraph  {a)(3)  of  this 
section  or  Subpart  C-—Quality  Control 
(QC)  Reviews,  of  Part  275— Performance 
Reporting  System. 

(3)  State  agencies  shall  be  responsible 
for  preventing  losses  of  Federal  fimds  in 
the  certification  of  households  for 
participation  in  the  Program.  If  FNS 
makes  a  determination  that  there  has 
been  negligence  or  fraud  on  the  part  of  a 
State  agency  in  the  certification  of 
households  for  participation  in  the 
Program.  FNS  is  authorized  to  bill  die 
State  agency  for  an  amount  equal  to  the 


amount  of  coupons  issued  as  a  result  of 
the  negligence  or  fraud. 

(4)  State  agencies  shall  be  responsible 
for  efficiently  and  effectively 
administering  the  Program  by  complying 
with  the  provisions  of  the  Act,  the 
regulations  issued  pursuant  to  the  Act 
and  the  FNS-approved  State  Man  of 
Operation.  A  determination  by  FNS  that 
a  State  agency  has  failed  to  comply  with 
any  of  these  provisions  may  result  in 
FNS  seeking  injunctive  relief  to  compel 
con^>lianoe  and/or  a  suspension  or 
disallowance  of  the  Federal  share  of  the 
State  agency's  administrative  funds. 
FNS  has  the  discretion  to  determine  in 
each  instance  of  noncompliance, 
whether  to  seek  injunctive  relief  or  to 
suspend  or  disallow  administrative 
funds.  FNS  may  seek  injunctive  relief 
and  suspend  or  disallow  funds 
simultaneously  or  in  sequence. 

(b)  Rights.  State  agencies  may  appeal 
all  claims  brou^t  against  them  by  FNS 
and  shall  be  afforded  an  administrative 
review  by  a  designee  of  die  Secretary  as 
provided  in  8  276.7.  State  agencies  may 
seek  judicial  review  of  any  final 
administrative  determination  made  by 
the  Secretary's  designee,  as  provided  in 
J  276.70). 


f27«.2 

(a)  General  provisions. 
Notwithstandkig  any  other  provision  of 
this  subchapter.  State  agencies  shall  be 
responsible  to  FNS  for  any  financial 
losses  involved  in  the  acceptance, 
storage  and  issuance  of  coupons.  All 
coupon  issuance  shall  be  documented, 
and  the  State  agency  shall  make 
available  to  the  Department  all  primary 
documentation  (or  secondary,  if  the 
primary  has  been  inadvertraUy 
destroyed)  when  required  to  do  so.  State 
agencies  shall  pay  to  FNS,  upon 
demand,  the  amount  of  any  such  losses. 
State  agencies  shall  be  responsible  for 
the  monthly  increased  Federal  benefit 
costs  involved  in  granting  households  an 
income  exclusion  for  child  support 
payments  as  described  in  f  273.9(cMl2). 
State  agencies  shall  reimburse  FNS  the 
amount  of  such  increased  cost  in 
accordance  with  paragraph  (e)  of  this 
section. 

(b)  Coupon  shortages,  losses, 
unauthorized  issuances,  overissuances 
and  undocumented  issuances.  (1)  State 
agencies  shall  be  stricdy  liable  for 

(i)  Coupon  shortages  and  losses  that 
occur  any  time  after  coi4>ons  have  been 
accepted  by  receiving  points  within 'the 
State  and  ^t  occur  during  storage  or 
the  movement  of  coupons  between  bulk 
storage  point  issuers  and  claims 
collection  points  within  the  State; 

(ii)  Losses  resulting  from  authorization 
documents  lost  in  transit  bom  a 


manufacturer  to  the  State  agency  and 
untransacted  authorization  dociunents 
lost  in  transit  bom  an  issuer  to  the  State 
agency,  and 

(iii)  The  value  of  coupons  overissued 
and  coupons  issued  without 
authorizJation.  except  for  those  duplicate 
issuances  in  the  correct  amount  that  are 
the  result  of  replacement  issuances 
made  in  accordance  with  \  274.6. 
Overissuances  and  unauthorized 
issuances  for  which  State  agencies  are 
liable  include,  but  are  not  limited  to: 
Single  unmatched  issuances,  duplicates 
made  that  are  not  in  accordance  with 
S  274.6,  and  transacted  authorization 
documents  that  are  altered,  counterfeit, 
from  out-of-State  or  expired  (including 
those  unsigned  by  the  designated 
household  member  and/or  not  date 
stamped  by  the  issuer). 

(2)  Coupon  shortages  and/or  losses 
for  which  State  agencies  shaU  be  held 
strictly  liable  include,  but  are  not  limited 
to,  the  following: 

(i)  Thefts; 

(ii)  Embezzlements; 

(ill)  Cashier  errors  (e.g.,  errors  by  the 
personnel  of  issuance  offices  in  the 
counting  of  coupon  books); 

(iv)  Coupons  lost  in  natural  disasters 
if  a  State  agency  cannot  provide 
reasonable  evidence  that  the  coupons 
were  destroyed  and  not  redeemed; 

(v)  Issuances  which  cannot  be 
supported  by  the  required 
documentation;  ■'' 

(vi)  Issuances  made  to  households  not 
currendy  certified; 

(vii)  Issuance  loss  during  an  official 
investigation,  unless  the  investigation 
was  reported  directly  to  FNS  prior  to  the 
loss;  and 

(viii)  Unexplained  causes. 

(3)  State  agencies  shall  submit  written 
reports  on  significant  losses  unless  those 
losses  were  investigated  by  the  Office  of 
the  Inspector  General,  USDA. 

(4)  A  State  agency  shall  be  held 
strictly  liable  for  mail  issuance  losses 
that  are  in  excess  of  the  tolerance  level 
that  corresponds  to  the  preselected 
reporting  unit  Each  State  agency  shall 
select  one  of  the  three  following  units 
annually  and  report  the  selection  as 
provided  in  SS  272.2(a)(2)  and 
272.2(d)(l)(iii).  Where  reporting  units 
issue  less  than  $300,000  in  maU  issuance 
in  a  quarter,  the  State  agency  shall  be 
liable  for  all  losses  in  excess  of  $1,500 
for  the  quarter. 

(i)  If  a  State  agency  elects  to  report 
and  have  liabilities  based  on  an  existing 
county  or  project  area  level  of  mail 
issuance,  then  the  State  agency  shall  be 
stricdy  liable  to  FNS  for  the  value  of  all 
mail  issuance  losses  in  excess  of  five- 
tenths  (.5)  percent  of  the  dollar  value  of 
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each  reporting  unit's  quarterly  mail 
issuance.  This  level  shall  be  used  if  the 
State  agency  does  not  designate  one  of 
the  three  levels  herein  by  May  15. 1986. 
and  by  August  15  in  years  thereafter. 

(ii)  If  a  State  agency  elects  to  report 
and  have  liabilities  based  on  an  existing 
administrative  level  higher  than  the 
county  or  project  area  provided  in 
paragraph  (b)(3)(i)  of  this  section,  but 
lower  than  the  Statewide  level  of  mail 
issuance  provided  in  paragraph 
(b)(3)(iii)  of  this  section,  then  the  State 
agency  shall  be  stricdy  liable  to  FNS  for 
this  value  of  all  mail  issuance  losses  in 
excess  of  thirty-five  hundreths  (.35) 
percent  per  quarter  of  the  dollar  value  of 
eadi  reporting  unit's  quarteriy  mail 
issuance.  State  agencies  shall  not  create 
new  administrative  units  for  die  sole 
purpose  of  reporting  mail  issuance 
losses. 

(iii)  If  a  State  agency  elects  to  report 
and  have  liabilities  based  on  a  State 
level  of  mail  issuance,  then  the  State 
agency  shall  be  stricdy  liable  to  FNS  for 
the  vcdue  of  all  mail  issuance  losses  in 
excess  of  thirty  hundreths  (.30)  percent 
per  quarter  of  the  dollar  value  of  each 
State  agency's  total  quarteriy  mail 
issuance. 

(iv)  FNS  reserves  the  ri^t  to  make  all 
determinations  on  reporting 
requirements  and  on  administrative 
divisions  within  the  State  for  the 
purpose  of  determining  and  assessing 
liability  for  mail  issuance  losses.  FNS 
also  reserves  the  right  to  revise  such 
determinations  as  necessary.  Revisions 
will  be  communicated  to  State  agencies 
by  FNS.  The  liability  assessment  will  be 
based  on  the  revised  reporting 
requirement  for  the  next  full  fiscal 
quarter. 

(v)  For  the  purpose  of  this  section, 
"mail  issuance"  means  all  original 
coupon  issuances  distributed  through 
the  mail.  "MaU  loss"  means  all 
replacements  of  mail  issuances  except 
for  replacements  of  returned  maU 
issuances. 


(vi)  The  State  agency's  liabUity  shall 
be  computed  using  data  from  Form  FNS- 
259,  Food  Stamp  Mail  Issuance  Report, 
or  alternative  reporting  document 
accepted  in  advance  by  FNS  and  the 
State  agency,  which  is  submitted  for  the 
quarter  for  the  particular  reporting  unit 
agreed  to  by  FNS  and  the  State  agency, 
as  provided  in  §  1 272.2(aK2)  and 
272.2(d)(lKUi). 

(5)  State  agencies  shall  be  held  strictly 
liable  for  the  following  overissuances: 

(i)  The  value  of  overissued  coupons 
issued  as  a  result  of  a  State  agency's 
faihue  to  comply  with  a  directive  issued 
by  FNS  in  acconlance  with  the 
provisions  of  1 2717,  to  reduce,  suspend 
or  cancel  allotments; 

(ii)  The  value  of  coupons  overissued 
by  the  State  agency  as  a  result  of  a  court 
order  or  setdement  agreement  of  a  court 
suit  which  was  not  reported  to  FNS  in 
accordance  with  the  provisions  of 
S  272.4(e);  and 

(iii)  "The  value  of  coupons  overissued 
as  a  result  of  a  State  agency  entering 
into  an  out-of-court  settlement  of  a  court 
suit  the  terms  of  which  violate  Federal 
laws  or  regulations. 

(6)  Coupon  shortages  and  losses  shall 
be  determined  from  dw  Form  FNS-2S0, 
Food  CoopoD  Accountability  Report  and 
its  supporting  documents  and  fr^i  the 
Form  FNS-4e,  Issuance  System 
Reoondliatioo  Report  Losses  of  Federal 
moneys  resulting  from  overissuances 
shall  be  determined  from  sources  such 
as  audits.  Performance  Reporting 
System  Reviews,  Federal  reviews, 
investigations  and  explanatory  reports 
prepared  by  the  State  agency. 

(c)  Cash  Losses.  State  agencies  are 
liable  to  FNS  for  cash  losses  when 
money  collected  by  State  agencies  &t>m 
recipient  claims  has  been  lost  stolen  or 
otherwise  not  remitted  to  FNS  in 
accordance  with  the  provision  of 

f  273.18(h).  The  amount  of  sudi  losses 
riiall  be  determined  from  the  sources 
outlined  in  paragraph  (6)  of  this  section. 

(d)  State  agency  payment  to  FNS. 
State  agencies  shall  be  billed  for  the 


exact  amount  of  losses  specified  in  this 
section.  If  a  State  agency  fails  to  pay  the 
billing.  FNS  shall  offset  the  amount  of 
loss  from  the  State  agency's  Letter  of 
Credit  in  accordance  with  {  277.16(c). 

(e)  Title  IV  reimbursements.  (1)  State 
agencies  shall  be  liable  to  FNS  for  the 
increased  dollar  value  of  coupon 
allotments  resulting  bom  providing 
households  with  an  income  exclusion 
for  child  support  payments  as  described 
in  i  273.9(cj(12)  based  on  one  of  the 
following  methods: 

(i)  For  each  month  the  State  agency 
grants  the  income  exclusion  to  a 
household,  the  State  agency  shall 
reimburse  FNS  for  the  monthly 
difference  between  the  household's 
benefit  level  which  includes  the 
exclusion  and  the  benefit  level  the 
housdiold  would  have  received  without 
the  exclusion. 

(ii)  On  a  monthly  basis.  State  agencies 
shall  total  the  actual  amount  of  income 
exclusion  granted  to  affected 
households  and  shall  reimburse  FNS  30 
percent  of  such  total 

(2)  The  State  agency  shall  utilize  only 
one  reimbursement  method  and  that 
method  shall  be  appUed  for  determining 
a  reimbursement  amount  for  all  affected 
cases  in  the  caseload.  State  agencies 
may  svdtch  from  one  method  to  die 
odier  on  an  annual  basis,  but  not  on  a 
case-by-case  basis. 

(3)  loe  State  agency  shall  reimburse 
FNS  through  an  adjustment  to  the  Letter 
of  Credit  (LOC).  The  reimbursement 
amount  shall  be  reported  quarteriy  on 
the  Form  FNS-209,  Status  of  Claims 
Against  Households,  to  be  offset  against 
LOC  credit  adjustments  reported  on  that 
form.  The  State  agency  shall  maintain 
monthly  records  which  detail  the 
computation  of  reimbursement  amounts 
reported  on  the  Form  FNS-209  for  audit 
purposes. 

Date:  Fetnuaty  6. 1968. 


Administrator.  Food  and  Nutrition  Service. 
(PR  Doc  ae-3245  Filed  2-14-86:  •:4Sam] 
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ENVIRONyENTAL  PROTECTION 
AGENCY 

(OPTS-59112;  Fm.-3807-4] 

Premanufaeture  Notices  Monthly 
Statue  Report  tor  November  19M 

AOINCV:  Environmental  Protection 
Agency  (EPA). 

actwn:  Notice. 


;  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufaeture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
NOVEMBER  198& 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Reading  Room  NE- 
G004  at  the  address  below  between  8:00 
a.m.  and  4:00  p.m.,  Monday  thru  Friday, 
excluding  legal  holidays. 

AOOMSt:  Written  comments,  identified 
with  the  document  control  number 
"[OPTS-53112)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  TSCA  Document  Control 
Office  (TS-790),  OfBce  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401 M  St..  SW.,  Rm.  201  East 
Tower,  Washington.  DC  20400.  (202) 
382-3532. 

FOR  WRTNai  WIWIWHUTKWi  COftTACTt 

Lawrence  Cnlleea,  Premanufaeture 
Notice  Management  Branch.  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611, 401  M  St., 
SW.,  Washington.  DC  204ea  (202)  382- 
3725. 

•UFPUMon-AfiY  inpommation:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)).  will  identify:  (a)  PMNs 
received  during  NOVEMBER:  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  NOVEMBER;  (c) 
PMNs  for  which  the  notice  review 
period  has  ended  during  NOVEMBER: 

(d)  chemical  substances  for  which  EPA 
has  received  a  notice  of  commencement 
to  manufacture  during  NOVEMBER;  and 

(e)  PMNs  for  which  the  review  period 
has  been  suspended.  Therefore,  the 
NOVEMBBR 1988  PMN  Status  Report  is 
being  published. 


Date:  January  m  IMS. 
Steven  Newterg-SiaB. 

Acting  Dinetor,  btformation  Managemtent 
Division,  Office  of  Toxic  Substances. 

Premanufaeture  Notice  Monthly  Status 
Report  November  1088 

I.  67  PBBMANUFACTXntE  NOTICES  ANB 

EzBMpnoN  Rkqubsts  Rbceivbo  Daaami 
tHX  Month 


PMNNa 


89-ooei 
8»-ooee 

8IMW90 

a»-ooM 

8»-0098 

80-CtO3 
8B-010e 

ae-0114 

P  88-0118 
P  89-0122 
P  86-0126 
P  86-0131 
P  89-0135 

Y  89-0022 

Y  89-0028 

Y  89-0030 

Y  89-0034 


P  89-0082 
P  89-0087 
P  89-0091 
P  89-0066 
P  89-0069 
P  89-0105 
P  89-0109 
P  89-0116 
P  89-0119 
P  89-0123 
P  89-0127 
P  89-0132 

Y  88-0019 

Y  89-0023 

Y  89-0027 

Y  89-0031 
Y  89-0035Y 


89-0083 
89-0068 
80-0092 
89^)096 
89-0100 
88-0106 
89-0112 
89-0116 
P  89-0120 
P  89-0U4 
89-0128 
89-«33 
89-0020 
89-OOM 

88-ooa 

Y  86-0032 
8M)036 


n.  571  Premanutactubb  Notices 
Rbcetved  Pbbviouslt  and  Still  U: 
Review  at  the  End  of  the  Month 


PMNNa 


P  83-0866 
P  85-0619 
P  86-0066 

P  86-0592 
P  86-1602 
P«7-aeG7 

pa7-oirai 

P  87-0200 
W-V79 

par-066s 

P  87-1192 
P  87-1337 
Pa7-14I7 
P67-154B 
P  87-1BT6 
87-1694 
87-1872 
88-0063 
88-0225 
88-0353 
68-0436 
88-0668 
88-0606 
P  8fr-0701 
P  8ft-0631 
88-0864 
88-0689 
86-0900 
88-0966 
88-1006 
P  88-1063 
P  88-1109 
88-1118 
88-1168 
8&-120& 
88-1219 
88-1236 
88-1250 
88-1272 
8&-1278 
88-1303 


PIS-021« 
P  85-0718 
P  86-0067 
P  86-1078 
P  86-1603 
P«7-0OB6 
PS7-ei«7 
P  87-0201 
P«f-«7M 
P87-102B 
P  87-1228 
P  87-1379 

p  «7-i5a 

P  87-1546 
P  87-1877 
87-1759 
87-1881 
88-0156 
8»-0275 
88-0387 
86-0468 
86-0576 
88-0622 
88-0715 
88-0636 
86-0675 
8fr-0e90 
68-0916 
86-0997 
88-1020 
P  68-1069 
P  88-1115 
88-1120 
8&-1169 
8&-1206 
88-1220 
88-1240 
88-1252 
88-1273 
88-1277 


P  86-1304 


85-0535 
85-0941 
86-0294 
86-1189 
86-1804 
87-0059 
87-0196 
87-0323 
87-0930 
87-1066 
87-1227 
87-1417 
87-1546 
87-1555 
87-1679 
87-1769 
87-1882 
88-0157 
88-0319 
86-0388 
8&-0515 
88-0596 
88-0658 
88-0726 
88-0837 
86-0664 

P  88-0072 
P  68-0998 
88-1021 
88-1070 
88-1116 
88-1136 
88-1170 
88-1211 
88-1221 
88-1243 
88-1267 
88-1274 
88-1278 
80^1367 


P 

P  66-0065 

P  86-0295 
P  87-1235 
P  66-1607 
P  87-0086 
P  V-0t99 
P  87-0326 
P  87-0631 
P  8^-4104 
P  87-4273 
P  87-1438 
P87-1547 
P  87-1879 
P  87-«J80 
P  87-1770 
P87-«e«6 

p  as-otas 

P  86-0320 

P88-a3as 

P88-0522 

P86-06Q2 

P88-0871 

P  8S-07B2 

PS8-0862 

P 

P 

P88-0981 

P  88-1885 
P  88-1071 
P  86-1117 
P  88-1134 
P  88-1188 
P  88-1212 
P88-a2» 
Pa848t4 
P  88-1271 
P88-127S 
P  88-UBI 
P  88-1377 


P  88-1403 
P  88-1440 
P  88-1473 
P  88-1556 
P  88-1598 
P  88-1618 
P  88-1622 
P  88-1632 
P  88-1657 
P  88-1688 

paa-ma 

P88-tT40 
P  88-1753 
P  88-1774 
P  88-1801 
P  88-1809 
P  88-1821 
P  88-1886 
P  88-1887 
P88-18FS 
P  88-1922 
P  88-1940 
P  88-1960 
P  88-1980 
P  88-1995 
P  86-2001 
P  88-2007 
P  88-2013 
P  88-2077 
P  88-2084 
P  88-2110 
P  88-2132 
P  88-2148 
P  88-2174 
P  88-2180 
P  88-2195 
P  88-2212 
P  88-2221 
P  88-2231 
P 
P 

P  88-2275 
P  86-2294 
P  88-2296 
P  8B-2330 
P  88-2334 
P  88-2346 
P  88-2351 
P  88-2372 
P  88-2399 
P  88-2407 
P  88-2419 
P  86-2435 
P  88-2440 
P  88-2463 
P  88-2470 
P  88-2476 
P  88-2484 
P 
P 

P  88-2519 
P  88-2523 
P  88-2527 
P  88-2531 
P  88-2540 
P  86-2561 
P  88-2566 
P  88-2572 
P  88-2576 
P88-2a> 
P  88-2985 

P  88-2009 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


86-1425 
88-1443 
86-1614 
88-1564 
88-1611 
88-1619 
88-1623 
88-1647 
86-1658 
86-1680 
88-1700 
88-1732 
88-1742 
88-1761 
88-1778 
P  88-1802 
P  88-1811 
P  86-1823 
P  88-1844 
P  88-1869 
88-1889 
88-1924 
88-1945 
86-1962 
88-1982 
88-1996 
88-2002 
88-2008 
88-2022 
86-2079 
88-2100 
P  86-2112 
P  88-2133 
88-2159 
68-2175 
88-2181 
88-2196 
88-2213 
P  86-2228 
P  66-2235 
P  88-2244 
P  88-228#rP 
P  86-2279  P 
86-2295 
88-2302 
88-2331 
68-2342 
86-2347 
88-2359 
88-2380 
88-2403 
P  88-2415 
P  88-2420 
86-2436 
88-2441 
88-2467 
88-2473 
88-2477 
88-2485 
88-2492 
88-2515 
88-2520 
68-2524 
68-2528 
88-2536 
88-2556 
88-2562 
88-2567 
66-2573 
88-2577 
88-2562 
88-2587 
88-2597 
88-2801 
88-2610 


86-1426 
88-1446 
88-1529 
66-1667 
88-1616 
86-1620 
88-1630 
88-1648 
86-1677 
88-1691 
86-1718 
88-1735 
88-1748 
88-1763 
86-1783 
86-1805 
86-1813 
86-1831 
88-1850 
86-1870 
86-1898 
88-1937 
88-1956 
86-1963 
88-1964 
88-1999 
88-2003 
86-2009 
88-2043 
88-2092 
88-2107 
88-2116 
66-2139 
68-2160 
86-2177 
88-2188 
86-2204 
88-2215 
88-2229 
88-2236 
86-2245 
88-2271 
86-2287 
88-2296 
88-2313 
86-2332 
66-2343 
88-2346 
86-2364 
88-2389 
86-2404 
88-2417 
86-2422 
88-2437 
68-2455 
88-2468 
88-2474 
88-2481 
88-2486 
88-2499 
86-2517 
68-2521 
88-2525 
88-2529 
88-2538 
88-2557 
88-2563 
88-2568 
88-2574 
88-2578 
88-2583 
66-2590 
86-2598 
86-2607 
86-2613 


86-1439 
86-1460 
88-1543 
86-1568 
88-1617 
88-1621 
86-1631 
88-1653 
88-1682 
88-1697 
P  88-1727 
P  88-1739 
88-1751 
86-1764 
88-1786 
86-1807 
66-1816 
88-1832 
86-1858 
88-1871 
88-1914 
88-1938 
88-1958 
86-1971 
88-1985 
88-2000 
66-2004 
88-2010 
88-2069 
86-2093 
88-2106 
88-2128 
88-2145 
88-2169 
86-2179 
86-2191 
88-2210 
88-2217 
P  86-2230 
P  88-2237 
88-2251 
8&-2273 
86-2293 
86-2297 
86-2328 
86-2333 
86-2344 
68-2349 
86-2367 
66-2396 
66-2405 
86-2418 
86-2434 
88-2439 
88-2458 
88-2469 
66-2475 
88-2482 
88-2487 
88-2500 
88-2518 
88-2522 
88-2526 
88-2530 
88-2539 
88-2558 
88-2564 
86-2571 
88-2575 
88-2580 
88-2564 
88-2591 
86-2599 
88-2608 
86-2614 


P  88-2616 
P  88-2824 
P  88-2826 
P  86-2833 
P  88-2840 
P  88-2844 
P  88-0007 
P  88-0011 
P  88-0019 
P  88-0026 
P  89-0030 
P  88-0034 
P  89-0038 
P  89-0048 
P  88-0851 
P  89-0056 
P  88-0060 
P  88-0066 
P  89-0070 
P  89-0076 
P  89-0084 

Y  88-0288 

Y  86-0315 

Y  68-0321 

Y  88-032S 

Y  88-0354 

Y  89-0016 


P  88-2617 
P  88-2625 
P  88-2629 
P  68-2637 
P  88-2641 
P  86-2645 
P  88-0008 
P  89-0016 
P  89-0020 
P  89-0027 
P  89-0031 
P89-0035 
P  89-0039 
P  89-0048 
P  86-0052 
86-0056 
80-0081 
88-0067 
89-0071 
89-0077 
89-0129 
86-0289 


Y  88-0316 

Y  88-0322 

Y  88-0326 

Y  86-0004 
Y  86-0017 Y 


P  68-2818 
P  88-2626 
P  86-2831 
P  88-2638 
P  88-2842 
P  89-0002 
P  89-0009 
P  89-0017 
P  89-0021 
P  89-0028 
P  89-0032 
P  89-0036 
P  89-0044 
P  89-0049 
P  88-0053 
89-0058 
89-0062 
80-0066 
89-0072 
89-0078 
88-0286 
88-0301 
88-0319 
88-0323 
88-0352 
89-0011 


P  88-2620 
P  88-2827 
P  88-2632 
P  86-2639 
P  88-2643 
P  89-0006 
P  86-0010 
P  89-0018 
P  89-0024 
89-0029 
89-0033 
89-0037 
89-0045 
89-0050 
89-0054 
69-0059 
89-0065 
69-0068 
89-0073 
89-0079 
88-0287 
88-0313 
86-0320 
86-0324 
88-0353 
89-0012 


m.  19S  Pbsmanufactube  Notices  and 
Exemption  Request  fob  Which  the 
Notice  Review  Pebiod  Has  Ended 
DiniNO  the  Month,.  (Expieation  ob  the 
Notice  Review  Pebiod  Does  Not  Sionift 
That  the  Chemical  Has  Been  Added  to 
thb  Invbntobt). 


PMN  No. 


89-0016 


P  85-0619 
P  87-1436 
P  88-0587 
P  88-1223 
P  88-1660 
P  88-1764 
P  88-1768 
P  88-1772 
P  86-1778 
P  88-1782 
P  68-1788 
P  86-1792 
P  86-1796 
P  86-1800 
P  88-1806 
P  88-1813 
P  68-1617 
P  88-1821 
P  88-1826 


88-0092 
87-1879 
88-0568 
86-1224 
66-1667 
88-1765 
88-1789 
88-1773 
86-1779 
66-1784 
88-1789 
88-1793 
86-1797 
86-1803 
88-1806 
88-1814 
86-1818 
86-1822 
88-1827 


P  87-0963 
P  88-0134 
P  88-0894 
P  66-1508 
P  88-1727 
P  88-1766 
P  86-1770 
P  88-1775 
P  88-1760 
P  88-1785 
P  88-1790 
P  68-1794 
86-1798 
88-1804 
86-1810 
86-1815 
88-1819 
88-2824 
88-1828 


87-1028 
88-0138 
88-1037 
86-1540 
88-1729 
86-1787 
88-1771 
88-1776 
88-1781 
88-1787 
86-1791 
86-1795 
88-1799 
66-1805 
86-1812 
88-1816 
88-1820 
88-1825 
88-1829 


P 
P 
P 
P 
P 
Y 
Y 
Y 
Y 
Y 
Y 
Y 


68-1830 
88-1835 
8&-1839 
88-1843 
88-1848 
86-1853 
88-1859 
88-1863 
88-1867 
88-1871 
88-1875 
88-1879 
88-1883 
88-1887 
88-1892 
86-1896 
P  88-1801 
P  88-1905 
88-1906 
88-1913 
88-1917 
88-1921 
88-1926 
66-0278 
80-0004 
88-0015 
88-0019 
88-0023 
86-0027 
89^0032 


88-1831 
88-1836 
88-1840 
88-1845 
86-1849 
88-1854 
88-1880 
66-1864 
88-1868 
88-1872 
88-1876 
88-1880 
88-1884 
86-1888 
88-1863 
88-1867 
88-1902 
88-1606 
88-1910 
88-1914 
88-1618 
88-1823 
88-1627 
88-0339 

eo-oou 

86-0018 
86-0020 
86-0024 
88-0028 


88-1833 

86-1837 

66-1841 

86-1646 

88-1851 

88-1855 

88-1881 

88-1885 

88-1886 

88-1873 

88-1877 

80-1881 

88-1865 

88-1880 

88-1864 

88-1889 

88-1903 

88-1907 

88-1911 

88-1915 

88-1919 

88-1924 

88-1931 

88-0346 

86-8013 

86-0017 

86-0021 

89-0025 

89-0029 


P  88-1834 
P  86-1838 
P  86-1842 
P  88-1847 
P  86-1852 
P  88-1856 
P  88-1882 
P  88-1868 
P  88-1870 
P  88-1874 
P  88-1878 
P  88-1882 
P  88-1888 
P  88-1891 
P  88-1895 
P  88-1900 
P  88-1904 
P  88-1903 
88-1912 
88-1916 
88-1920 
86-1825 
88-0277 
86-0001 
86-0014 
86-0018 
88-0022 
88-0028 
86-0031 


P 
P 
P 
P 
Y 
Y 
Y 
Y 
Y 
Y 
Y 


IV.  126  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMN  Mo. 


P  82-0599 
P  83-0129 
P 83-0130 
P 83-0131 
P  83-0132 
P  83-0133 
P  83-0134 
P 83-0135 
P  83-0136 
P  83-0137 
P  83-0138 
P  83-0139 
P 83-0140 
P  83-0141 
P 83-0142 
P  83-0143 
P  83-0144 
P  83-0145 
P 83-0148 
P  63-0148 
P  83-0148 
P  83-0150 
P  83-0151 
P 83-0152 
P  83-0153 
P  83-0154 
P83-0155 
P  83-0156 
P  83-0157 
P  83-0156 
P  83-01 59 
P 63-0219 
P83-022S 


MentJty/genenc  name 


G  Disut>stituted  boruone 

Syncmde  (fuH  range,  dewaxed  dearsinrted  Shale  o8) . 

LJQht  straight  njn  naphtha _...«.«.......«««.....««.«_. 

Heavy  straight  run  naphtha » 

Straight  run  middle  dtstiflate 

Straigtrt  run  gas  oil 

Atmospheric  tower  residuum _.... 

Vacuum  tower  condensate 

Light  vacuum  gas  oil _ 

Heavy  vacuum  gas  oil 

Vacuum  residuum „ ™.. 

FuN  range  catalytic  cradled  naphttia ; 

Light  catalytic  cracked  distillate 

Catalytic  cracked  darifted  oil . 

Catalytic  cracked  light  olefins 

FuH  range  catalytic  reformed  naphtha »... 

Full  range  alkylate  naphtha _ 

Light  hydrocracked  naphtha _.._.-.._.....„ 

Heavy  hydrocracked  naphtha 

Light  thermal  cracked  naphtha.. 

Heavy  thermal  cracked  naphttia 

Light  ttiermal  cracked  distillate 

Heevy  tttermai  cracked  dBtillate 

Coke 

Siveetened  naphtha 

HydrodeeuMurized  heavy  naphttta... 
Hydfodesuifurized  middle  distillate.. 

Ful  range  straight  run  naphttia 

Straight  run  kerosine 

Light  paraffinic  distillate 

Heavy  paraffinic  distiHate 

Catalytic  dewaxed  naphtha 

Hydrodesulfurized  gas  oil 


Dale  of 
commencomont 


Oct  7, 1988. 
Dec  16. 1986. 
Feb.  1. 1987. 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Do. 

Do. 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Do. 

Da 

Da 

Da 

Do. 

Da 

Da 

Da 

Do. 
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rv.  126  Chemical  SuesTAWces  for  Which  EPA  Has  Received  Notices  Of  Commencement  To  Manufactwe— ContirHjed 


PMN  No* 


NMmRy/gwwnc  namv 


Date  of 


P83-0235 
P  83-0610 
P  84-0127 
P  84-0120 
P  86-1060 
P  86-1480 
P 86-0162 
P8e-0668 
P86-0006 
P  86-0701 
P  86-0013 
P 86-0021 
P 86-1328 
P 86-1497 
P  86-1606 
P 86-1562 
P  86-1646 
P  86-1732 
P  86-1745 
P  87-0348 
P  87-0468 
P  87-0711 
P  87-0723 
P  87-0648 
P  87-0949 
P  87-0955 
P  87-0980 
P  87-1213 
P  87-1350 
P  87-1448 
P  87-1560 
P  87-1586 
P  87-1680 
P  87-1096 
P  87-1702 
P  87-1839 
P  87-1848 
P88-0060 
P88-0068 
P  88-0150 
P8S^)2S6 
P88-0390 
P  88-0410 
P88-0446 
P 88-0647 
P  86-0618 
P  88-0703 
P88-0704 
P88-0e55 
P88-0867 
P  88-0961 
P  88-1039 
P  88-1157 
P  88-1163 
P  88-1187 
P  88-1254 
P  88-1269 
P  88-1323 
P  88-1361 
P  88-1366 
P 88-1373 
P  88-1418 
P  88-1419 
P  88-1437 
P  88-1438 


P  88-1518 
P  88-1519 
P 88-1546 


dldnsd  cfltw       ».„...»......„.... „........« _™ „..„„„ „ — 

Q  RMClion  product  01  m  mmMc  dlwihydricto  with  a  aubslttulad  C8-14  sloolwi  and  apichiorohydrin. 

Q  Potyuralhena  pfapotymar  wain ._.„„._»—....«._» ....—.—..........—«- ———..——.» 

Q  rluorecartxm  iofioc  polyntaf  ~ 


G  ModMad  M  ol  tatty  adda  wnidcMHrtna 

Ethwiana  olvcol  htnirtalt  lilajiwlaialata  wNh  cmbon  nunim*  C18-C19.. 
2-liydraMyalhy(  ftWkylaoatala  wNh  cartwn  numbara  of  C10-C12. 


NHwalh»^H<ihlwotWi>-benzeneaulfonwwlda. 
Q  Aoylc  laaln . 


QHkih  aoMa  oairana/hydrida  pofifaalar  raain- 


0  (SubalNulad  aromatic  tta«arocyc«c)  aubatHutad-S-auHoelkyl  t)an20thia20la.aalt.. 
Q  Subalitirtad  potyfiydroxy  aromatic  compound.. 

1  i3^ilianylanabia  (mattiyl  pfianyt)  mathanona ..... 
Q  Cartxwymalhylalad  nof^ionic  aurfactant. 


Q  A|pf<a,alpha  bla(malhylpf)anyl)'l,3-banzo>idtottianol.. 
1 ,34)ia(1  -{iTiathylpftanyl)  alhanyf)  banzana . 


0  StAatMulad  hatorocyda  azo  napfithalanwm  iWonif  add,  salt . 

1 ,3-pfMnylana4)ia(3*mathyl  phanyl)  pantylldana)-bia'4ttiium....«— ._..—.....—...— .....».._>.»— —• 

Q  Pirtlily  croaalnkad  aaturalad  polyaalar  wMh  madhm  numbar-avaraga  mdaculat  waigfit. 

Toiuana  suNonamida  caprolaclan  fomwldafiyda  raain ._.«...«.._....»..»«... _....._.»....._.. 

High  aoWa  oxkana/anhydrtda  polyaataf  raain.._«_..««»__.»»_....»....-.....«......__~...._.~..__... 

Q  Malalalad  Mcylphanol  copolymar„«...._.. ^.-.^...^ 

ouDaomiaQ  wooiovavazoia  van .....liiii., ...liii iinnn-r 

Q  EthyMfcwattiylpi  upylamina— .~ »_.._.„.....„«..„....._......«^„._— .„................_-.— ...„._... 

Q  Functional  acrytala.. 

or 


G  2-Pyfaaolna.  3^aubatitutad)-1-P-<(2-(2-<subatituted  amino)  alhoxy)  altiyO  auHony)  Pttenyl)-. 
G  PotyafyMttar  auNona. 


G  PtXMphoroua  acid,  dipftanyl  talradacyl  i 

G  Polyipropylana  cartx)nala) _ ~..... 

G  N'-afcyt^KN'-tafra  alkyt-triaiicyi-d^yopylana-quwtamwy  ammonium  triaikyl-aulfata.. 
G  Haiooanalad  aUtana.. 
Mnaia  tan  ot  pnoapnonc  acn. 


Q  CartMKyI  modMod  hydrocartwniaain. 
G^ltovfc  tadona  ooooivmar 

Q  Rbar  raacthm  dya . 

G  SubalMulad  ttalaromonocyclic  azo  carfoopolycycHc  add. 

Propionic  add,  Mtiium  salt  (1:1 )...__..«..««_..._...._....«.»» 

c-Maroapn  raoouna ».._..»...—«.«»..__«.... ««_„»_ 

G  Copolyartar.. 

G  Raadion  product  of  aUtinoiamina  and  dtoart)oxylic  add.. 

1  -AlhylaKy-2-liydraKyi)rapoo(y-aoaroaa . 

G  Walar-fadudbia  styranalad  alcyd 

TrimaltKwyiilylpropyl  N  mathyWaiiyl  ammonium  chlorida . 

G  SubatMulad  cartxwylic  add  hatarocyda 

G  SubalMulad  carboxylc  add  halarocyda 

Q  Cydodtona 

QCyrlnritona  .  .     ,  ,,     ,,         

Q  Ophanol 


Q  SubdiMBd  i^-cfOsMns  tutfonic  scid  sslt.. 
G  Aipbaiic  giyooL- 


wmMmi  monoiwHc  miy  mCKs  •Mrs  wnn  ffiononyonc  MOonoM  «na  poiyoiB*  0KKBZ8O,  poiymonzBQ 

G  SubalHulad  alkyMylwaa 

a,#-waBiyiaiiauMMypiiaiiyi  z-propanona 

G  1-((2-Ni>o)phanyiazo  amino  caibonyl  mattrylena)  banzinMazola. 

G  Paftialy  fluortnalad  polyamida. 

G  Fatly  add  aalar 

G  polymar  of  an  aoyNc  add  aatar,  a  vinyl  monomar,  an  add  monomac,  and  msttiacyMc  add  astare. 

I  aiapiwiiaiBW  okm  aaiara  — »»».«»»..«......».............«...».».....»...^_......».. „„ ..».._«.........„...„__ 

5(4H>-0>cazolona,4,4'-<1,4-phanylanadhnathy«dyna)bia2-phanyt 

I  wyiiNi  01  auMuiuMMj  aromaac  airana  ana  apoxy  faan „....»„.».«..... ..._........_......._«.«-»....._«..._..„»»._........ 

Pdymaf  of:  iMnzana,  1,3  diaocyanalomathyl  athanol,  2,2'-thiobia'Polymar  of  2-propanol,  1  -{(2-liydroxy8ttiyl)thio)- 

and  2,^•thiobia  (attwnoO.  polymar  of  2,2'-thlobia  (eltianoO.  1,3-propanedk)i.  2-athyl-2-tiydroxymethyl)-.  and  1- 

(2-fiydraKyathyl)  tMol-2-propanol. 
Bla-2-propanamina,  N-{1  -mathylathyl),  magnaaium  aalt  (diiopropylamida  maflnatlum)„...— ....—.-.......— ................. 

Xylan^fonnaldafiyda  polymar,  faaction  wNti  roiin «——............„....„._— _...„._...„.___«._..»..».„.«»....»„. 


Do. 
Nov.  13, 1983. 
Aug.  29,  1988. 

Do. 
Sept  16. 1985. 
Nov.  7. 1888. 
Nov.  25, 1988. 
July  7, 1988. 
July  1. 1988. 
June  18. 1988. 
Sept  29. 1968. 
Sept  6, 1988. 
Jan.  25.  1968. 
Oct  17. 1988. 
Sept  28.  1988. 
Oct  17, 1988. 

Do. 
Nov.  16, 1988. 
Nov.  2, 1988. 
July  10. 1988. 
Sept  25.  1987. 
Sept  30, 1988. 
Nov.  9. 1988. 
Aug.  15. 1988. 
Aug.  24. 1988. 
Oct  18. 1988. 
Aug.  15.  1988. 
Sept  19. 1968. 
Sept  29. 1988. 
Aug.  29, 1988. 
Apr.  14. 1988. 
Oct  6. 1988. 
Mv.  25,  1988. 
May  4, 1988. 
Nov.  1, 1988. 
Apr.  29. 1988. 
May  7. 1968. 
Jaa  29, 1988. 
Oct  19. 1988. 
Apr.  21,  1988. 
Sept  28. 1988. 
July  4. 1968. 
Nov.  14. 1988. 
Oct  22, 1988. 
Oct  26, 1988. 
Oct  5, 1988. 
Sept  29. 1988. 
Oct  12.  1988. 
Sept  26.  1988. 

Da 
Nov.  16, 1968. 
July  13. 1988. 
Sept  14, 1988. 
July  29. 1988. 
Oct  24, 1988. 
July  26. 1988. 
Oct  21. 1988. 
Nov.  14.  1988. 
Sept  14.  1988. 
Nov.  4. 1968. 
Sept  27,  1988. 
Oct  6. 1988. 

Do. 
Oct  13. 1988. 
Oct  11. 1988. 


Oct  21.  1988. 
Sept  6.  1988. 
Sept  10. 1988. 
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IV.  126  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Continued 


PMN  No. 


Identity/generic  name 


Drteof_ 
oommenoement 


P  88-1557 
P  88-1599 
P  88-1800 
P  88-1613 
P  88-1827 
P  88-1634 
P  88-1656 
P  88-1674 
P  88-1675 
P  88-1685 
P  88-1694 
P  88-1714 
P  88-1741 

Y  86-0219 

Y  88-0179 

Y  88-0212 

Y  86-0253 

Y  88-0256 

Y  88-0257 

Y  88-0284 

Y  88-0296 

Y  88-0318 

Y  88-0319 
Y88-0320 
Y88-0355 


G  Blocked  isocyanate 

G  Modified  polyester  resin 

G  Modified  polyester  resin . 

G  Polyester-polyurea .. 

Q  Composition  of  lithium  diisopropylamide  and  magnesium  t>i»Kfisopropylamide — 

G  Sut>stituted  malononitriie „ 

6  Polymer  of:  aliphatic  dHSOcyanate  and  a  poly  oxyalkylene  polyol 

G  Water-soiubie  phenol-formaldehyde  resin 

G  Water-soiubie  phenol-formaldehyde  resin 

G  Perchkxate  compound 

G  2-Bromomethy  1-1.3-dioxolane . 

2,2,2-trifluoro-4'-chloro-acetophenone 

G  Platinum  alkene  complex .. 

G  Modified  polyester  of  caitoonmonocydic  adds  and  hydride  with  neopentyl  glyool.. 

G  Aliphatic  polyurethane _ — 

G  Polyvinyl  akx>hol  poiy(alkyleneoxy)acfytate  copolymer , 

G  Polyester ~ _....„„„......... _____™..„ 

G  Water-reducible  alkyd  resin „ 

G  2-Propenoic  add.  2-methyl-;  butyt-2-propenoate;  1-methylethenyl  benzene;  methyl-2-methyl-propenoate:  1- 
propanol.  2-amino-2-methyl-. 

G  Poly(aiylalkylimide  ester)  resin 

G  Unsaturated  polyester  dk>l 

G  Styrenated  acrylic  modified  polyester „ . — 

G  Polyester  resin „ „ .-._ . . 

G  Saturated  polyester  resin  .„.......„....„„.„_. ...„.„.....—.-».«... 

G  Polyester  polyol 


Sept  7, 1900. 
Oct  13, 1968. 

Do. 

Do. 
Oct  21. 1968. 
May  4. 1988. 
Nov.  15, 196& 
Oct  17, 1988. 

Do. 
Nov.  7, 1968. 
Nov.  1, 1968. 
Nov.  7, 1968. 
Nov.  3. 1966. 
Nov.  7,  1988. 
Aug.  23, 1988. 
Aug.  22. 1988. 
Sept  30. 1968. 
Sept  27, 1988. 

Do. 

Oct  20. 1986. 
Oct  25. 1968. 
Nov.  8, 1968. 
Oct  19. 1968. 

Do. 
Nov.  4, 1988. 


v.  52  psebianufactvbb  noticbs  fob 
Which  the  Pbsiod  Has  Been  Suspended 


P  87-1337 
P  88-1005 
88-1619 
88-1682 
88-1740 
88-1788 
88-1832 
88-1857 
88-1962 
88-2001 
88-2221 
88-2518 
89.0055 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


PMN  No. 


P  87-1379 
P  88-1425 
P  88-1620 
P  88-1718 
P  88-1742 
P  88-1807 
88-1844 
88-1889 
88-1963 
88-2139 
88-2231 
88-2597 


P 
P 
P 
P 
P 
P 


P  89-0056P 


P  88-0701 
P  88-1611 
P  88-1621 
P  88-1727 
P  88-1761 
P  88-1809 
88-1850 
88-1868 
88-1999 
88-2215 
88-2237 
P  88-2598 
88-0129  Y 


88-0875 
88-1618 
88-1657 
88-1730 
88-1774 
88-1811 
88-1856 
88-1922 
88-2000 
88-2217 
88-2515 
P  88-2599 
89-0004 


[FR  Doc.  89-1364  Filed  ^-14-89;  8:45  am] 
BmjwQ  cooc  nn  w  m 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

> 

(OPP-SOeee;  FRL-3822-3] 

Microbial  Pertlckl— :  Reou— t  for 
uofnineni  on  nogumofy  Approacn 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  is  soliciting  comments 
on  issues  that  have  arisen  in  the 
development  of  an  amendment  to  its 
Experimental  Use  Permit  (EUP) 
regulations  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA).  The  amendment  would 
require  notification  before  initiation  of 
small-scale  testing  of  certain  genetically 
modified  microbial  pesticides.  Each 
notification  will  be  reviewed  by  EPA 
and  a  determination  made  as  to  whether 
an  EUP  will  be  required.  This 
notification  scheme  is  intended  to 
provide  sufficient  oversight  of  the  early 
testing  of  these  microbial  pesticides  to 
mitigate  any  adverse  human  health  or 
environmental  effects.  During  the 
development  of  a  draft  proposed 
regulation,  comments  have  been 
received  from  EPA  science  advisory 
committees  and  other  Federal  agencies. 
Comments  are  now  being  sohcited  from 
all  interested  persons  on  issues  arising 
during  the  course  of  development  of  the 
proposed  regulation. 

DATC  Comments  identified  by  the 
docket  control  number  [OPP-50e68] 
must  be  received  on  or  before  May  16, 
1989. 

AOORESS: 

Written  comments  by  mail  to:  Public 
Information  Branch,  Field  Operations 
Division  (TS-787C),  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460 

In  person,  bring  comments  to:  Room  246, 
CM  #2, 1921  Jefferson  Davis  Highway 
Arlington.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederict  Betz,  Science  Integration  and 
Policy  Staff,  Environmental  Fate  and 
Effects  Division  (TS-7e©C), 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460.  (703- 
557-9307). 

A  public  docket  has  been  established 
and  will  be  available  for  public 
inspection  at  the  Virginia  address  given 
above  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
Comments  received  in  response  to  this 
Notice,  except  those  containing 
confidential  business  information,  will 
be  included  in  the  public  docket 


SUPfLEMENTARV  MIFORMATION: 

L  latroduction 

Section  5  of  FIFRA.  7  U.S.C  136  et 
seq.,  and  40  CFR  172.2  provide  for 
issuance  by  EPA  of  EUlPs  for  the  testing 
of  new  pesticides  or  new  uses  of 
existing  pesticides.  Such  permits  are 
generally  issaed  for  large-scale  testing 
of  pesticides  involving  terrestrial 
application  to  more  than  ten  acres  of 
aquatic  application  to  more  than  one 
acre.  It  has  been  generally  presumed 
that  smaller  experiments  would  not 
require  EUPs.  However,  EPA  recognizes 
that  small-scale  studies  with  some 
microbial  pesticides  that  have  been 
genetically  modified  may  raise  many  of 
the  same  concerns  as  more  extensive 
uses  of  conventional  pesticides. 
Accordingly,  EPA  is  in  the  process  of 
modifying  its  existing  regulatory 
program  to  address  these  concerns. 

n.  Background 

Based  on  the  conclusion  that  there  is  €) 
need  to  evaluate  small-scale  tests  of       •' 
certain  microbial  pesticides  prior  to 
their  release  in  the  environment,  EPA 
issued  its  "Interim  Policy  on  Small-Scale 
Field  Testing  of  Genetically  Altered  and 
Nonindigenous  Microbial  Pesticides"  (40 
FR  40659,  October  17, 1984).  This  policy 
stated  that  tiie  40  CFR  Part  172 
presumption  would  not  automatically 
apply  for  certain  microbial  pesticide 
products  and  that  EPA  should  be 
notified  before  initiation  of  any  such 
small-scale  testing  in  order  to  determine 
whether  an  EUP  would  be  required.  The 
Interim  Policy  was  subsequenUy 
republished  for  review  and  comment  in 
December  1964  in  conjimction  with  the 
"Proposal  for  a  Coordinated  Framework 
for  Regulation  of  Biotechnology"  (49  FR 
50880,  December  31, 1984)  issued  by  the 
Office  of  Science  and  Technology 
Policy. 

After  reviewing  the  public  comments 
on  the  1984  Proposal,  in  June  1986,  EPA 
published  a  final  policy  statement 
entitled  "Applicability  of  the  Federal 
Insecticide.  Fungicide,  and  Rodentidde 
Act  (FIFRA)  to  Microbial  Products"  as 
part  of  the  Office  of  Science  and 
Technology  Policy's  Coordinated 
Framework  for  Regulation  of 
Biotechnology  (51  FR  23313,  June  26, 
1986).  The  1986  Policy  stated  EPA's 
concern  about  the  potential  risks 
assodated  with  small-scale  testing  of 
certain  microbial  pesticides.  To  address 
these  potential  risks,  the  Policy  specified 
that  EPA  be  notified  prior  to  initiation  of 
small-scale  testing  of  all  nonindigenoas 
and  genetically  modified  microbial 
pesticides.  The  notification  allows  EPA 
to  make  a  determination  as  to  whether 
the  test  should  be  carried  out  under  an 


EUP.  In  addition,  the  1988  Policy  set 
forth  EPA's  plan  for  future  rulemaking  to 
codify  the  interpretation  set  out  in  the 
Policy  Statement. 

EPA  received  public  comment  on  the 
1986  Policy  and  began  to  revise  the 
existing  Part  172  EUP  rule  to  incorporate 
die  major  elements  of  the  Policy.  In  the 
■mnmer  of  1988,  the  Agency  provided  a 
draft  of  the  proposed  rule  to  Congress, 
tiie  U.S.  Department  of  Agriculture 
(USDA)  and  the  U.S.  Food  and  Drug 
Administration.  In  November  1988,  a 
revised  draft  was  reviewed  and 
commented  on  at  a  public  meeting  of  a 
Subpanel  of  the  FIFRA  Sdentific 
Advisory  Panel  (SAP  Subpanel).  The 
SAP  Subpanel  and  Federal  agencies 
provided  writien  comments. 

A  number  of  issues  have  arisen  during 
the  course  of  the  development  of  this 
regulation  which  EPA  has  concluded 
need  to  be  addressed  before  a  rule  is 
proposed,  induding:  (1)  Scope  of 
genetically  modified  microbial 
pestiddes  subject  to  notification;  (2) 
Review  of  nonindigenous  microbial 
pesticides  at  small-scale;  (3) 
Establishment  of  independent  expert 
review  groups  (Environmental  Biosafety 
Committees)  patterned  after  the 
National  Institutes  of  Health's 
Institutional  Biosafety  Committees.  To 
aid  EPA  in  addressing  these  issues,  this 
Notice  requests  comment  on  them  bom 
all  interested  parties  to  help  facilitate 
development  of  the  rule. 

For  commenters  who  wish  additional 
information  concerning  the  background 
for  these  issues,  materials  in  the  public 
docket  are  available  on  the  request, 
induding  the  recommendations  of  the 
SAP  Subpanel  following  their  November 
22, 1988  meeting,  the  draft  regulation 
discussed  at  that  meeting,  comments 
received  from  the  public  and  other 
Federal  agendes  on  the  draft  proposed 
regulation,  the  transcript  bom  the  EPA 
Biotechnology  Scientific  Advisory 
Committee's  January  12, 1989  meeting 
where  a  recommendation  regarding  the 
FIFRA  proposal  was  adopted,  and  EPA's 
most  recent  draft  which  includes 
responses  to  the  SAP  Subpanel 
recommendations  and  many  of  the 
comments  received  to  date. 

Elsewhere  in  this  Federal  Register,  a 
notice  appears  soliciting  comments  on 
regulatory  approaches  being  considered 
for  products  of  biotechnology  under  the 
Toxic  Substances  Control  Act 

Dated:  February  3, 1888. 
JooD  A.  Moon, 
Acting  Administrator. 
[FR  Doc.  89-3619  Filed  Z-14-88;  8:45  am] 
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[OPTS-0004M>;  Fm.-3522-2] 

Biotechnology;  Request  for  Conunent 
on  Regulatoiy  Approach 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


;  EPA  is  soUdting  comments 
on  the  direction  of  its  program  under  the 
Toxic  Substances  Contix)l  Act  (TSCA)  to 
ensure  that  products  of  biotechnology 
are  tested,  manufactured,  processed, 
and  used  in  a  manner  that  does  not 
present  an  unreasonable  risk  of  injury  to 
human  health  and  the  environment  This 
notice  does  not  change  the  Policy  which 
was  published  in  the  June  28, 1988 
Fadnal  Register  (51  FR  23313).  EPA  has 
been  developing  a  proposed  rule  to 
address  matters  discussed  in  that  policy 
statement  of  the  regulations  of  certain 
products  of  biotechnology  under  TSCA. 
During  this  process  comments  have  been 
received  bom  our  own  science  advisory 
committees  and  other  Federal  agendes. 
A  number  of  issues  have  arisen  and  EPA 
is  requesting  comment  on  several  issues. 
Commenters  are  requested  to  review  the 
issues  in  this  notice  and  provide  their 
comments. 

DATES:  Written  comments  should  be 
submitted  by  May  16, 1989. 
Aomicss:  Comments  on  issues  raised  in 
this  notice  must  bear  the  docket  control 
number  OPTS-00049C  and  must  be 
submitted  to  the  following  address: 
TSCA  Document  Processing  Center  (TS- 
790),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Room 
L-lOO,  401 M  Sti«et  SW.,  Washingtoa 
DC,  20460. 

A  docket  will  be  available  for  public 
inspection  in  the  TSCA  Public  Docket 
Office,  Room  NE-G004.  at  EPA 
Headquarters,  401  M  SU^et  SW., 
Washington.  DC  fit>m  8:00  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  The  docket  includes  all 
documents  relevant  to  the  issues  raised 
in  this  Notice  and  will  contain  all  public 
comme.  ts  that  are  received.  These 
documents  containing  confidential 
business  information  will  be  placed  in  a 
separate,  confidential  file. 

FOR  FURTI«R  INFORMATION  contact: 

Michael  M.  Stahl.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44,  401  M 
Street  SW.,  Washington.  DC.,  20460.  In 
the  USA:  (202)  554-1404.  TDD:  (202)  554- 
0551. 

suppvementary  information: 
L  Background 
On  December  31, 1984,  the  White 


House  Office  of  Science  and  Technology 
Policy  issued  in  the  Federal  Register  a 
"Proposal  for  a  Coordinated  Framework 
for  Regulation  of  Biotechnology"  (49  FR 
50880,  December  31, 1984).  In  that 
proposal,  EPA  stated  that  the  definition 
of  "chemical  substance"  under  section^ 
3(2)  of  TSCA  includes  all 
microorganisms  except  those  excluded 
from  TSCA  jurisdiction  (i.e.,  those 
microorganisms  manufactured, 
processed  or  distributed  in  commerce 
for  use  as  pestiddes,  foods,  food 
additives,  drugs,  cosmetics,  or  other 
related  items  are  excluded). 

After  reviewing  comments  on  the  1984 
Proposal,  EPA  issued  in  1986,  as  part  of 
the  "Coordinated  Framework  for 
Regulation  of  Biotechnology"  (51  FR 
23313,  June  26. 1986],  a  "Statement  of 
Policy"  describing  how  EPA  was 
addressing  certain  microbial  products  of 
biotechnology  under  TSCA.  In  the  1986 
Policy,  EPA  interpreted  the  new 
chemical  substance  premanufacture 
notification  (I^IN)  provisions  of  TSCA 
section  5  to  cover  new  (inter-generic) 
microorganisms  used  for  commercial 
purposes.  This  interpretation  became 
effective  immediately.  EPA  also 
requested  voluntary  submission  of  other 
information  until  final  rules  were  in 
place,  and  described  ita  intentions  to 
develop,  under  TSCA,  a  significant  new 
use  rule  lot  pathogenic  microorganisms; 
a  rule  modifying  the  PMN  research  and 
development  exemption  so  that  small 
scale  field  testing  of  microorganisms  for 
TSCA  purposes  is  subject  to  PMN;  a 
section  B(a)  reporting  rule  for  other 
microorganisms  prior  to  release  in  the 
emironment;  and  section  5(h)(4) 
exemptions  as  appropriate. 

In  developing  a  regulatory  framework 
to  implement  the  1986  policy  statement, 
EPA  received  advice  and  a  "concept 
paper"  from  other  federal  agencies,  as 
well  as  unsolicited  suggestions  from 
some  nongovernmental  organizations. 
EPA  discussed  proposals  with  the 
interagency  biotechnology  Science 
Coordinating  Committee  (BSCC)  and 
received  its  comments.  On  December  21, 
1988,  EPA  convened  a  public  meeting  of 
the  Subcommittee  on  the  Proposed 
Biotechnology  Rule  under  TSiCA  of  the 
EPA  Biotechnology  Science  Advisory 
Conftiittee  (BSAC),  EPA's  independent 
science  advisory  group.  A  draft 
proposed  rule  was  provided  to  the 
Sulicommittee.  This  group  was  asked  to 
examine  scientific  issues  associated 
with  EPA's  approach,  as  well  as  the 
utility  of  using  groups  of  independent 
experts  to  determine  whether  research 
and  development  (R&D)  proposals 
should  be  exempt  from  the 


premanufacture  notification 
requirements  of  section  5  of  TSCA. 
Several  members  of  the  public  requested 
and  received  permission  to  address  the 
Subcommittee.  Included  among  the 
commenters  was  the  Chairperson  of  the 
BSCC  who  described  inter-agency 
discussions  over  the  proposed  TSCA 
rulemaking. 

A  number  of  basic  issues  have  arisen 
during  the  course  of  the  development  of  . 
a  proposed  rule  which  EPA  has 
concluded  need  to  be  addressed  before 
a  specific  rule  is  developed  and 
proposed. 

lliese  include: 

1.  What  should  be  the  scope  of  the 
microorganisms  subject  to  Q>A's 
review? 

2.  What  should  be  the  scope  of  EPA's 
review  of  RSdD  activities  involving 
release  of  microorganisms  to  the 
environment? 

3.  Since  TSCA  only  allows  EPA  to 
review  those  microorganisms  developed 
for  "commercial  purposes",  how  broadly 
or  narrowly  should  EPA  define 
"commercial  purposes"  in  the  context  of 
research  conducted  at  educational  and 
research  facilities? 

4.  If  the  definitions  of  "release  to  the 
en\'ironment"  and  "contained  facility" 
are  to  l>e  used  to  determine  whether 
there  is  EPA  review  of  spedfic  uses  of 
microorganisms,  how  should  these  terms 
be  defined?  Tc  what  extent  should  EPA 
rely  on  the  definition  of  "contained 
facility"  found  in  the  guidelines  of  the 
National  Institutes  of  Health  (NIH)? 

5.  To  what  extent  should  EPA 
establish  independent  expert  review 
groups  (i.e..  Environmental  Biosafety 
Committees  (EBCs)),  similar  to  the  NIH 
Institutional  Biosafety  Committees 
(IBCs).  to  assist  in  the  review  of 
potential  environmental  releases  of 
microorganisms?  What  should  be  the 
scope  of  review  by  those  groups? 

To  aid  EPA  in  addressing  these  issues, 
this  notice  requests  comment  on  them 
from  all  interested  persons.  For 
commenters  who  wish  additional 
information  concerning  the  background 
for  these  issues,  materials  in  the  public 
docket  are  available  on  request  from  the 
address  in  FOR  FURTHER  INFORMATION 
contact.  These  include:  letters  from 
other  Fedfiral  agencies  commenting  on 
the  draft  approach,  the 
recommendations  of  the  BSAC 
Subcommittee  on  the  Proposed 
Biotechnology  Rule  under  TSCA 
following  their  December  21, 1988 
meeting,  the  draft  proposed  rule  they 
discussed  at  that  meeting,  and  the 
comments  of  the  members  of  the  public 
and  the  BSCC  chairperson  at  the  BSAC 
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Subcommittee  meeting.  All  other 
information  in  the  docket  is  available  in 
the  TSCA  public  docket  Office  at  the 
address  in  AOOllSSSCS. 

Elsewhere  in  this  Fedatal  Ragistar  a 
similar  notice  appears  soliciting 


comments  on  a  proposed  regulatory 
approach  for  the  products  of 
biotechnology  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act 


Dated  February  3. 1889. 
loidi  A.  Moon, 

Acting  Administrator. 

[FR  Doc  89-3620  Filed  2-14-89;  8:45  am] 


/■ 


Reader  Aids 


MFORMATION  AND  ASSISTANCE 


Fesenl  ReoMer 

moex,  nnding  ahn  ft  general  infomation 
Public  inspection  desk 
Conections  to  published  documents 
iMGHflMiit  Qfttfiiiig  tnfonnation 
MacnHM  reedaMe  documents 

Code  of  Fedewi  negleMona 

Index,  finding  aids  ft  genecal  infonnation 
Printing  schedules 


S2S^227 
S23^fi2IS 

523-5237 
523-5237 


MAc  Laws  Update  Service  (numbora,  dates,  «tc) 
Addition^  iafcMnation 


Executive  orders  and  proclamations 

Public  Papers  of  tlie  I^^sideats 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Govemiaent  Maninl 

Geaeral  information 
Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  ReteKtioB  Requirements 

Lagal  staff 

Library 

Privacgr  Act  Compilation 

FaUic  Laws  Update  Service  fPLUS) 

ICO  for  the  deaf 


523-5227 
523-3419 


523-6M1 
S23-5230 


523-5230 
523-500 

»3-52ae 


523-5230 


523-3408 
523-3107 
523-4534 
523^5240 
523-3107 
523-6041 
523-5220 


F€OERAL  REGISTER  PAGES  AND  DATES,  FEBRUARY 

5071-5206. ; 1 

S207-5404 2 

5405-5SS2. , 3 

5983-5030 «. « 

5921-6U4 .Cl 7 

6115-«ae^ 8 

6263-6380 „ _ 9 


6381^6502. 

10 

6503-6640 

13 

6641-6860 

14 

6861-7028 

_15 

Fidstnl  Raglstar 

VoL  54,  No.  30 

Wednesday,  February  15,  1989 


CFR  PARTS  AFFECTED  DURING  FEBRUARY 


At  the  end  of  each  moftfh,  «»  Office  of  Ibe  Fedacri  Registar 
pMhishes  separately  aUatdl  CFR  Seclnns  Affected  (LSA).  aMch 
islsiiarts  and  sections  affaciad  by  dtaanents  published  sines 
tha  levision  date  of  eac^  Oe. 


1CFR 

305 5207.  8661 

3ia 6861 

3CFR 

iMaMstraHva  Ordara: 


103.. 


235- 


.6875 
.6365 


24Se- 


.6504 


Dec.  22.  1988 6237 

f^rasidBniial  Detw  raw  lations 
No.  80-10  Of 
Jaa  18(1989 5071 

5CFR 


.5404 


9CH) 

201. 
307_ 
350- 


.5073 
.6388 


.6388 


351- 
3S2- 


.  6368 


.6388 


«l99_ 


.  6388 


355- 


•  wJCRS 


382- 


.  03BB 


sso.. 


70FR 

1 

as.-...-. 

86 

.271 

272- — 

273. 

274. 

275...... 

276. 

405 

800 

802..—. 


-.5073 
-5921 
-5023 
..6980 
-6890 
-6960 
-0090 


391 

391 

^ipnssOllBiii 

92. 

113 

307 

310 


.6388 


.5069 

.5939 
.  6684 
.6684 


10  CFR 

62 


?0- 
74_ 


430- 


.5400 
.6876 
.6876 
.6062 


905.. 
907.. 
910.. 
919.. 
932- 


.—...-.  6361 

5924 

..- 5925 

.5405.5983 
.5406,6903 
.  5407, 6381 

SS04 

—.—.5585 


ifl^w— 


.6363 


20.. 
SO- 


.5089.6296 
6935 


430- 


.6364 


600. 
710- 


>.8Zv6 


.537B 


9^9- 


.6862 


11  CFR 


981..- 
1006- 


.5408.6863 


1012- 
1013- 
1124- 
1125- 


.6302 
.6382 


.5507 


110- 
113- 
114__ 
116l- 


.6684 


.6684 


.5587 


1150- 

1413— 

1700.. 

1709.. 

1735- 


.6263 


.6232 

6867 

6867 

5925 


12  CFR 
206. 


51«t. 
52Sl. 


.6115 
.  6363 


5eoc- 


1622.. 


1024.- 
1955.- 
1965.- 
1980.- 
3017... 


.6873 
.6874 
.6674 


.6874 


578.. 
615- 
616- 
624- 


.6112 
.6109 
.6100 
.5074.6118,6264 

5074 

6265 


29.... 
58.... 
905- 


1933—. 
1944—. 
1880—. 

8CFR 

101 


.5409 
.6363 

.5494 
.6081 
.6138 
.6532 

.6532 
.6417 


229.. 
543- 


544.. 
545- 


546- 

552- 


5495 

5629 

5629 

.5629  6685 

——.■■.....  6o85 


.5629 


561- 
563- 


.5927 


563b.. 
563c.. 

570.- 


.6685 
.6685 


u 


Federal  Register  /  Vol.  54.  No.  30  /  Wednesday,  February  15.  1989  /  Reader  Aids 


871. 

5e4„ 

19  cm 

101™ 

i( 

121_ 
123.. 
142.. 
A4 


.6685 


.6612 
.6266 
.6267 
.6268 
.6271 
.6363 


121. 


.6296 


14  cm 

36 5928,  6118,  6281, 6365. 


6391, 651Z  6614, 8641. 
6642.6878 
71       _..S214..«2ie.  5920 

73 

78 

91 

6879 

6879 

6660 

97 

-  5587, 6615 

241  

5588 

1203....... 

1266. 


.6880 
.6363 


Ch.  L-- 5637 

39 5637, 6649. 6689-6682 

71 5246. 6233. 6301. 6935 

.5497.6475 


16  cm 

26. 


.6363 


770„ 


771  ..„ 

77e.... 

773™.- 

774... 

775- 

77e__ 

777„ 

16  cm 

13 


.6643 
.6643 
.6643 
.6643 
.6643 
.6643 
.6643 
.8643 


.5829 


306. 


.6617 


4. _ .6883 

122 5427. 6884. 6967 

148 5076 


182.. 
178... 
207. 
356.. 


„5076 
5427 

.5077;  5220 
5630 


134.. 
141.. 
152.. 
162... 
178... 
353.. 


.6418 
.5091 
.5197 
.6420 
.5091 
.5092 


20  cm 

204 


.5223 


235.. 


.5225 


302.. 


.5226 


337.. 
404.. 


.5226 


.5603 


422.. 


.6707 


21  cm 

6. 6517, 6884 

10 6885 

107 6804 

133 6120 

178 5604.  6121.  6124. 

6365,6657 

179 6475 

182. 6365 

21 1 6227 

510. 6232,  6658 

520. 6232. 6658, 6804 

522 6232 

524 5431, 6232 

529 5431 

546 6232 

555 ; 8232 

556 ........_.„  5229 

668 5229,  5930, 6618 

892 5077, 6804 


.6060 
.6060 
.  0804 


sa. 

56.. 

106. 


183.... 
3ia..- 
343™. 


360. 
630. 


.6987 
.5676 
.5676 
.5678 
.5497 


131( 
1313™ 


.6144 
.6144 


22  cm 

137 

208. 


.6363 

.6363 


310... 
513... 
1006. 


«o3o3 


1508.. 


« 0303 


.5577, 5839, 6710 
..6060 
...6060 


530. 

1602 

1627 

SO  cm 

5. 


5303,5500 

6551 

6551 


..6365 


250. 
761. 
925.. 


6302 
5577 
6423 


935. 

SI  cm 

19. 

500 


.5940 


515. 

S2cm 

199. 


.6363 
.5229 
.5229 


280. 
286b... 
351. 
367.. 


sscm 

100 

166 

173 

174. 

20> 

994  ••••«»• 


.5604 
.6363 
.5235 
.5607 
.6890 

.5640 


.5432.6392.6519 
6432 

5608 

5606 

6519 

6519 


381. 


.5424 


603. 

24  cm 

24... 
125. 


410. 


Item 
Ch.1 


.5638 


>*W^0l 


904. 


.6420 


.8363 

.6482 

•  voQO 


S4cm 

73 

86 


.6364 

.6363 


222. 


906. 


•  OBOO 


913. 
980. 


.  0880 


866. 


379. 

S6cm 

253. 


.6858 


.6806 


.6364 


36  cm 

211  ™6891 

21 7 6891 

228 6892 

251  ..„.™..........™_...  6891 ,  6892 

1 190 5434 

1209 ™™~™™.  6383 


.6553 


Ch.  VII.. 
222. 


.6425 


37  cm 

1 

2.. 
10. 


1.. 

211 

38  cm 

1 
^„ 

3.. 
8.. 

14. 
19. 

44. 


6893 

.6520,6659 

6936 

5942 


...6620 

5610 

.5235,  5610 

5831 

.5610.  5613 

_. 5610 

6363 


21 5640.  5944,  5945 

39  cm 

1 1 1 691 1 


111  ..••»•—••—••«•»••——.•..«..•..  5d4  1 

40  cm 

32. 6363 

52. 5236,  5448.  5449,  6125, 

6286,6287,6812 

60. 5078. 6680 

61 5078 

81 5237 

82. 6376 

149. 6836 

162. 6288 

180....5079.  5080,  6126-6130. 

^92. 6915-6818 

185 6129,  6130 

186. 61 30 

261 5081 

271 6290,  6396 

280 5451 

300 6521 

704 5197.  6918 


52 5083,  5247.  5249, 

6302.6307.6430.6936 

60 5302. 6850 

81 ~  6733 

180 5502. 6151, 6937 

257 5746 

271 5500 

300 6153 

503 5746 


41  cm 

101-17... 

101-50 

105-68.. 


.6291 
.6363 
.6363 


201-1 5904,  5905 

201-i 5905 

201-6 5905 

201-7 5904 

201-6 5905 
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2Dl*1 1  .•»•»•«»•••■»••■»«..•...•.  5905 

201-16. 5904 

201-23 5904,  5905 

201-24... 5904,  5905 

201-30 5904,  5905 

201-3^ 5904,  5905 

201-38 5904,  5905 

201-39 ^  5905 

201-40. 5904.  5905 

201-41 5905 


42  cm 

57 

413™ 
433.. 

44^. 


447.. 
483.. 
488.. 
489™ 
498.. 


5615 

.5316,5619 

5452 

5316 

5316 

5316 

5316 

5316 

5316 


405. 

415 

48  cm 


.5946 
.5946 


4.... 
12.. 


.6483 
.6363 


LandOrdMs: 


3708.. 


6706.. 
6707. 
6706. 
6709. 


...6919 
...5302 
...6232 
,™5932 
...6919 
...6919 


11. 


.5093 


44  cm 

17 : 6363 

64. 5462.  6522 

65 5238,  5239 

67 5240,6920 


67 

45  cm 


5971,  5978 


78 

400 

620 

1060 

6363 

5463 

6363 

6368 

1154 

6363 

1169. 

1185 

,™.^..„.6363 
6363 

1229 . 

6363 

2016. 

PrepOMd  RuIms 

704 _™ 

46  cm 

25. 

58. 

147 , 

6363 

5504 

6396 

6396 

6396 

164 

6396 

221 

252. 

282 

5382 

5085 

5086 

PropoMdRutos: 
31 

5642 

71 

91 

550 

580 

............  5642 

5642 

.5253.5506 
5506 

581 

5506 

47  cm 

25 5483 

69  6292 

73!!!"."!  5243^M45,"5623.  5624 

5932,5933.6132-6134. 

6294.6930 

97 5933 


73 5979-5963,  6154,  6155. 

6307.6306.6839 

48  cm 


52. 

204 ».™ 

S831 

S484 

219 

5484 

552 

1837 

6931 

5625 

PvopoMd  RuIm. 
25 

6251 

52. 

6251 

505. 

509 

5516 

6308 

552. 

6308 

49  cm 

29. 

6363 

19^ 5484,  5625 

195............™.'..»_..™.~...~  5625 

218 5485 

131Z 6403 

1314.. 6403 


39^.. 
393™ 
396... 
544... 


.5516 
..5516 
..5518 
..5519 


SO  cm 

1 7 .....  5935 

380 6407 

611 6524,6932 

646 5938 

652 „„  641 5 

672 6524 

675 6134,  6834 

683 6531 

PrepoMd  Rutov 

17 ..5095,  5983,  5986 

18 6940 

672 6734 

UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  t)ecome  law  were 
received  by  the  Office  of  the 
Federal  Register  for  iridusion 
in  today's  List  of  Pubic 
Laws. 

Last  List  February  10,  1989 


Just  Released 


Code  of 
Federal 
Regulations 

R«vls«d  as  of  July  1, 1988 


6 


Quantity        Volume 


Title  32— National  Defense 
Parts  1-189  (Stock  No.  869-004-00117-7) 

Title  40— Protection  of  Environment 
Parts  81-99  (Stock  No.  869-004-00139-8) 


Price 


$21.00 


Amount 


25.00 
Total  Order 


A  cumuMM  chMkM  of  CFR 

Mdton.  In  addWon,  •  chMkM  of  cunani  CFR  wohjmM. 

in  KM  LSA  (LM  of  CfR  Swilono  AtlocM). 


8  OOffipMS  CFR  Ml,  flppMTS 


ttwRMdwAida 


Plea$e  do  nol  detach 


Order  Form 


EnctoMd«nd$- 


to:  Superintefxlent  of  Documents.  U.S.  Government  Printing  Office.  Washington.  D.C.  20402 


MatodMck  or  imnovofdar  oaMfaio 


toSMMrinlMld■ni  of  DuluiiiwiIi.  IPImms  do  not  tondCMh  or 


I  to  nr  Oipni  AeenM  Nbl 

M  I  I  I  I  I  l-D 

Order  No 


^ 


N«m«— First,  LMt 


I     I     I     I     I 
SirMt  addrMS 


Comi 


:ny 


lor  Country) 


11 


I    I     I     I     I     I     I     I     I 


•aar 


pany  nam*  or  additional  addross  lino 

LLl 


11 


111111 


I  I  I  I  I  I 


I  I  I  I  I  I  I  I  I 


11 


11 


11 


State 


ZIP  Code 


PLEASE  PMNT  Oil  TYPE 


CradiCiidOrdmONy 

Total  charges  S 


Credit 
Card  No. 


Expiration  Date 
Montti/Year 


Plaeae  tend  me  ttie  Code  of  Federal  Regulatlene  publications  I  have 
selected  above. 


Fill  in  the  boxes  below. 


I  I  I  I  I  I  I  I  irrrn 


For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  t)€  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

